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COURT  RULES. 


SUPREME  COURT  OF  CALIFORNIA. 


For  the  Government  of  the  Supreme  Court  and  District  Courts  of  Appeal, 
and  Regulating  the  Practice  Therein. 


BTJIiB  I. 
ASMU8ION  OF  ATTORNETS. 

1.  Applicants  for  license  to  practice  as 
attornefB  and  counsellon  will  be  examined 
in  open  court,  by  tbe  court  autborized  by 
law  to  act  In  that  behalf,  and  at  such  reg- 
ular times  as  such  court  shall  fix.  Until 
further  order  the  examination  will  be  based 
upon  the  following  books:  Blackstone's  Com- 
mentarles,  Kent's  Commentaries,  Green- 
lears  Evldrace  (first  volume).  Story's  Bq- 
iilty  Jurisprudence,  Gould's  Pleading,  Lube's 
Kqulty  Pleading,  Parsons  on  Contracts,  Pom- 
eroy's  Introduction  to  Mimlcipal  lAvr,  Code 
of  ClTll  Procedure,  Civil  Code,  Constitutions 
of  the  United  States  and  of  the  state  of 
California.  Persons  applying  for  admission, 
whether  upon  examination  or  motion,  must 
personally  appear  In  court  at  the  time  tbe 
application  for  admission  Is  made.  No  ap- 
plicant will  be  examined  unless  there  shall 
bave  been  filed  with  the  clerk  of  the  court, 
before  the  day  on  which  the  application  Is 
made,  a  certificate  stgiied  by  at  least  two 
attorneys  of  tbe  court,  each  of  whom  shall 
bare  been  regularly  engaged  in  practice  as 
each  attorney  for  at  least  four  years  next 
theretofore,  stating.  In  substance,  that  they 
have,  and  that  each  of  them  has,  carefully 
and  diligently  examined  the  applicant  touch- 
iDg  tbe  qualifications  of  such  applicant  In 
point  of  learning  in  the  law;  that  it  satisfac- 
torily appeared  to  them,  and  to  each  of 
them,  upon  such  examination,  that  the  ap- 
plicant had  been  engaged  in  the  study  of 
the  law  for  a  period  of  time  to  be  named  in 
the  certificate,  naming  the  place  at  which, 
and  the  person  under  whom,  if  any,  such 
study  had  been  prosecuted;  tiiat  the  ap- 
plicant had,  during  that  time,  read  certain 
books  of  law,  which  books  shall  be  enumer* 
ated  In  the  certificate;  and  stetlng  any  other 
fact  tending  to  show  the  character  of  the 
attalnmente  of  the  applicant,  and  also  stating 
that,  in  their  opinion,  the  applicant  p6»- 
sesses  the  requisite  qualifications  in  point 
of  learning  in  the  law  to  be  entitled  to  be 
admitted  to  practice. 

FEB. 

2.  The  fee  for  license  must  In  all  case». 
be  deposited  with  the  clerk  of  such  court 


before  the  application  la  made,  to  be  return- 
ed to  the  aiq^llcant  In  case  of  rejectimi. 

REJECTION. 

S.  No  person  rejected  shall  be  at  liberty 
to  renew  tbe  application  earlier  than  the 
third  regular  session  next  after  sndi  rcjec- 
tton. 

BULB  IL 
TBAHSOBIPT. 

1.  The  appellant  in  a  civil  action  shall 
within  forty  days  after  the  appeal  is  per- 
fected serve  and  file  the  printed  transcript 
of  the  record,  duly  certified  to  be  correct 
by  the  attorneys  of  the  respective  parties, 
or  by  the  clerk  of  the  court  from  which  the 
appeal  Is  token;  provided,  that  when  there 
is  a  proceeding  pending  for  the  settlement 
of  K  bill  of  exceptions  or  a  statement  which 
may  be  used  In  support  of  such  appeal,  the 
time  for  filing  and  serving  the  transcript 
shall  not  begin  to  run  until  the  settled  and 
authenticated  statement  or  bill  of  exceptions 
has  been  filed;  and,  provided  further,  that 
when  a  party  appealing  from  a  Judgment 
has  given  notice  of  motion  for  a  new  trial 
before  perfecting  said  appeal,  the  time  for 
filing  and  serving  the  printed  transcript  shall 
not  begin  to  run  until  the  motion  for  a  new 
trial  has  been  decided  or  tbe  proceeding  dis- 
missed for  want  of  prosecution;  and  the 
appeal  from  the  Judgment  and  from  any 
order  denying  a  new  trial  of  the  issue  may 
In  all  cases  be  presented  upon  the  same  tran- 
script 

HVIDBNOB  <MP  SEBVIOE. 

2.  Written  evidence  of  the  service,  upon 
the  adverse  party,  of  tbe  transcript  shall 
be  filed  therewith. 

TXTEtmOU  OF  TOfB. 

8.  The  time  above  limited  may  be  ex- 
tended 1^  stipulation,  or  by  the  court  upon 
good  cause  shown  by  aflldavlt 

BKIEFS. 

4.  Thirty  days  after  the  filing  of  tbe  tran- 
script the  appellant  shall  file  with  tbe  clerk 
bis  printed  polnte  and  aQthoritles,  and  with 
it  proof  of  the  service  of  one  copy  thereof 
upon  the  attorney  or  attorneys  of  each  n- 
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spondent  who  shall  have  appeared  separately 
In  the  superior  court.  Within  thirty  days 
after  the  service  of  appellaDt's  points  and 
authorities,  the  respondent  shall  file  and 
serve  his  printed  points  and  authorities;  and 
within  ten  days  after  service  of  respond- 
ent's points  the  appellant  may  file  a  reply. 

In  criminal  cases  the  appellant  shall  file 
his  points  and  authorities  (with  proof  of 
service  of  a  copy  thereof  on  the  Attorney 
General)  within  ten  days  after  the  filing 
of  the  transcript.  The  Attorney  General 
shall  file  and  serve  his  points  and  authori- 
ties within  ten  days  after  service  upon  him 
of  the  appellant's  points,  and  within  five 
days  thereafter  the  appellant  may  file  and 
serve  a  reply.  Such  points  and  authorities 
may  be  either  printed  or  typewritten. 

EXTEHSION  OF  TIBCE  ON  BRIEFS. 

6.  The  time  above  limited  for  filing  points 
and  antborities  shall  not  be  extended  except 
by  order  of  the  court  upon  stipulation  of  the 
parties,  or  an  oflldavit  showing  good  cause 
therefor.  No  brief  shall  be  filed  after  oral 
argument  except  by  special  order. 

TWEMTT-ONE     COPIES     OF  TBAH- 
80BIFT  AND  POINTS  TO 
BE  FILED. 

6.  The  party  wishing  to  file  any  printed 
paper  shall  prepare  the  original  and  twenty 
copies  thereof.  If  such  paper  is  to  be  filed 
in  the  District  Court  of  Appeal,  the  original 
and  three  copies  shall  be  filed  therein,  and 
the  remaining  seventeen  copies  shall  be  sim- 
ultaneously delivered  to  the  clerk  of  the  Su- 
preme Court  If  it  la  to  be  filed  In  the  Su- 
preme Court  the  original  must  be  accompa- 
nied by  the  twenty  copies,  unless  It  is  an  ap- 
plication to  the  Supreme  Court  for  the  re- 
hearing of  a  cause  decided  by  the  District 
Court  of  Appeal,  In  which  case  the  party 
shall  deliver  to  the  clerk  of  said  District 
Court  one  c(^y  for  each  justice  of  said  court, 
and  file  the  original  and  seventeen  copies 
In  the  Supreme  Court.  Papers  not  required 
to  be  printed  are  subject  to  these  provisions 
If  they  are.  In  fact,  printed.  If  not  printed 
they  must  be  in  typewriting  and  three  cop- 
lea  must  be  filed  with  tbe  original.   A  car- 

'  bon  copy  must  not  be  used  for  the  original. 

TBAHSCRIPT  IN  OHZBONAI.  CAUSES. 

7.  In  criminal  causes  the  printed  tran- 
script of  the  record  shall  be  prepared  and 
ffled  within  thirty  days  after  the  appeal  Is 
taken,  and  bill  of  exertions,  If  an^,  set- 
tled. 

DISPOSITION  OF  PAPERS. 

8.  Copies  of  all  printed  papers,  points  and 
teiefs  filed  in  any  matter  appealed,  must 
be  d^osited  with  the  clerk  of  tbe  court 
from  which  the  appeal  is  taken;  and  the 
copies  so  deposited  shall,  by  said  clerk,  be 
delivered  to  the  judge  who  presided  at  the 
trial  of  the  cause  in  the  lower  court 


ORDERS  EXTENDING  TIKE. 

9.  Tbe  Chief  Justice  is  autbwized  In  the 
name  of  tiie  Supreme  Court  to  make  orders 
in  conformity  to  tbe  stipulation  of  tbe  par- 
ties, extending  time  tar  filing  records  and 
briefs,  and  In  other  matters  of  mere  routine 
pending  in  the  Supreme  Court  An  order 
endorsed  on  the  stipulation  in  tbe  following 
form  la  sufficient: 

"So  ordered. 

By  the  Court 
 C.  J.- 

It  la  desirable  that  all  stipulations  should 
be  expressed  In  terms  as  brief  as  may  be 
consistent  with  clarity. 

The  Chief  Justice  Is  also  authorized  In 
the  name  of  the  court  to  make  orders  in 
state  causes  extending  time  to  file  briefs 
on  application  of  the  Attorney  General. 

BULB  IIL 

There  must  be  endorsed  upon  the  cover 
of  tbe  printed  transcript  the  name  of  the 
county  from  which  the  appeal  Is  taken,  and 
also  the  name  of  the  judge  of  the  superior 
court  whose  ded^n  Is  presented  for  re- 
view. 

JITILH  IV. 

CAUBNDAR  FOR  OBAI.  AROUVENT. 

Thirty  days  before  the  commencement  of 
a  regulai  session,  tbe  derk  shall,  unless 
otherwise  ordered  by  the  court,  place  on 
the  calendar  for  oral  argument  all  cases 
which  have  been  continued  for  such  argu- 
ment, and  also,  in  tbe  order  In  which  tbe 
transcripts  were  filed,  all  cases  in  which 
points  and  authorities  are  on  file,  and  also 
all  motions  and  original  proceedings  pending 
and  not  under  submission.  Cases  in  cer- 
tiorari shall,  after  the  record  is  brought  up 
by  the  return,  be  subject  to  tbe  same  rules 
with  respect  to  argument  and  submission, 
as  cases  on  appeal. 

RULE  V. 
DISUISSAI.  OF  APPEAI.. 

1.  If  the  transcript  of  the  record  or  appel- 
lant's points  and  authorities  be  not  filed 
within  the  time  prescribed,  tbe  appeal  may 
be  dismissed,  on  motion,  upon  notice  given. 
If  tbe  transcript  or  the  points  and  antbori- 
ties, though  not  filed  within  the  time  pre- 
scribed, be  on  file  at  the  time  such  notice 
is  given,  that  fact  shall  be  sufficient  answer 
to  the  motion.  If  the  respondent  shall  not 
file  bis  points  and  authorities  within  the 
time  allowed  therefor,  the  cause  may  be 
submitted  for  decision  xipon  tbe  motion  of 
the  appellant,  on  notice  thereof  to  the  re- 
spondent 

2.  If  an  appeal  is  attempted  to  be  taken 
after  the  time  limited  by  law,  and  papers 
are  filed,  either  in  tbe  trial  court  or  in  au 
appellate  court  In  pursuance  of  sucb  at- 
tempt, such  purported  appeal  may  be  dis- 
missed on  motion  of  respondent  supported 
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by  certificate  or  affidavits  or  both,  as  pro- 
Tided  in  rule  VI. 

BULB  VL 

CEBTIFIOATB  OF  OLEBK  (HT  KOXION 
TO  DZBllin. 

1.  On  motion  to  dlamiss  an  appeal  for  a 
failure  to  flie  ^e  transcript  within  the  pre- 
scribed time  there  sliall  be  presented  the 
certificate  of  the  clerk  below,  under  the  seal 
of  tbe  courts  certifying  the  amount  or  char- 
acter of  the  Judgment  or  order  appealed 
from,  the  date  of  its  rendition,  tbe  fact 
and  date  of  the  fiUng  of  the  notice  of  ap- 
peal, tx^ether  with  the  fact  and  date  of 
service  thereof  on  the  adverse  party,  and 
the  character  of  the  evidence  by  which  said 
service  appears;  the  fiict  and  date  of  filing 
an  undertalLlng  on  appeal  and  that  the  same 
is  In  due  form;  the  fact  and  the  time  of 
the  settlement  irf  the  bill  <tf  exertions  and 
statement  on  ai^eal,  If  there  be  any;  and 
also  that  the  appellant  has  received  a  duly 
oertifled  transcript  or  that  he  has  imt  re- 
quested Hie  clerk  to  certify  to  a  correct 
transcript  of  the  record,  or,  if  he  has  made 
sucb  a  request,  that  be  has  not  paid  the 
fees  ttierefor,  if  the  same  have  been  de- 
manded. ^ 

AFFIDAVITS.  ' 

2.  On  motion  to  dismiss  the  appeal  on 
any  other  ground  than  the  failure  to  file 
transci-ipt  within  the  prescribed  time,  the 
moving  papers  shall  consist  of  the  certifi- 
cate of  the  clerk  of  the  court  below,  as 
to  any  of  the  matters  above  mentioned,  or 
of  affidavits,  or  both  such  certificate  and 
affidavits. 

SERVICE  OF  HOVINO  PAPEBS. 

3.  Copies  of  tbe  moving  papers,  except 
tbe  transcript,  shall  be  served  with  notice 
of  the  motion. 

BULB  VIL 
PRLHTIMO  OF  TRANSCRIPT. 

All  transcripts  of  records  shall  be  printed 
on  unruled  white  writing  paper,  ten  inches 
long  by  seven  Inches  wide,  with  a  margin  on 
the  outer  edge  of  not  less  than  two  inches 
wide.  The  printed  pages,  exclusive  of  any 
marginal  note  or  reference,  shall  be  seven 
Inches  long  and  three  and  one-lialf  inches 
-wide.  The  folios,  embracing  ten  lines  each, 
shall  be  numbered  from  the  commencement 
to  the  end,  and  the  numbering  of  tbe  folio 
shall  be  printed  on  the  left  margin  of  the 
page.  Small  pica,  solid,  is  the  smallest  let- 
ter and  most  compact  mode  of  composition 
allowed. 

RULE  VIIL 

INDEX  AND  ARRANGEMENT  OF 
TRANSCRIPT. 

The  pleadings,  proceedings  and  statement 
flttall  be  cbronologlcally  arranged  in  the  tran- 


script, and  each  transcript  shall  be  prefaced 
with  an  alphabetical  Index,  specifying  tbe 
folio  of  each  separate  paper,  order,  or  pro- 
ceeding, and  of  the  testimony  of  each  wit- 
ness; and  the  transcript  shall  have  at  least 
one  blank  fly-sheet  cover.  The  chronological 
arrangement  of  the  several  parts  of  tbe 
transcript,  and  a  strict  compliance  with  the 
other  requirements  of  this  rule,  will  be  ex- 
acted of  the  appellant  or  party  filing  the 
record  here  in  all  cases,  by  the  court,  wheth- 
er objection  by  the  opposite  party  be  made 
or  not;  and  for  any  failure  or  neglect  in 
these  respects,  which  Is  fotmd  to  obstruct 
the  examination  of  the  record,  the  appeal 
may  be  dismissed. 

BULE  IX. 
MAPS. 

Whenever  a  map  or  survey  forms  a  part 
of  the  transcript,  it  shall  not  be  necessary 
to  furnish  more  than  one  copy  thereof,  which 
shall  be  annexed  to  the  transcript  filed  with 
and  certified  by  the  clerk,  and  reference 
'  thereto  shall  be  made  in  the  other  copies. 

BULE  X. 

PENALTY. 

No  transcript,  or  other  paper  <at  document, 
which  fails  to  conform  to  tbe  requirements 
of  these  rales,  shall  be  filed  by  the  clerk. 

RULE  XI. 

TRANSCRIPT,  SERVICE  AND  OEB- 
TIFIGATE. 

Before  the  printed  transcript  is  filed,  a 
copy  thereof  shall  be  served  upon  the  ad- 
verse party,  aud  If  there  be  more  than  one 
adverse  party  appearing  by  dllferent  attor- 
neys, upon  the  attorney  of  ea<^  party  so  ait- 
p«iring.  If  a  party  shall  present  to  the 
attorney  of  tbe  adverse  party  a  transcript 
on  appeal,  in  a  dvil  cause,  and  request  his 
certificate  that  the  same  is  correct,  and  said 
attorney,  upon  such  request,  shall,  for  a 
period  o(  five  days,  neglect  or  refuse  to 
join  in  snch  certificate,  or,  if  deemed  in- 
correct, Bhall  neglect  or  refuse,  for  the  same 
;  time,  to  serve  upon  tbe  par^  making  tbe 
request  a  written  statement  of  the  particu- 
lars in  which  the  transcript  Is  Incorrect, 
or,  upon  the  presentation  of  the  transcript 
corrected  in  the  particulars  thus  specmect, 
shall  still  neglect  or  refuse  for  a  period  of 
two  days  to  join  in  such  certificate,  the  costs 
of  procuring  the  certificate  to  such  tran- 
script from  the  clerk  of  the  proper  court 
^all  be  taxed  against  tbe  party  whose  at- 
torney 80  neglects  or  refuses. 

RULE  XIL 

CLERK  MAT  PRINT  TRANSCRIPTS 
AND  CERTIFY  TO  SAME. 

1.  The  written  transcript  In  civil  causes, 
anthenticated  in  the  mode  prescribed  by  rule 

Digitized  by  GooqIc 


X  ■  78  PACIFIC 

XI,  tosettieT  wlfb  Bnffldent  tunds  to  pay  tbe 
expenses  of  prlntlns  the  same,  may  be 
ttansmltted  to  the  derk  of  the  eoint  to 
which  the  appeal  is  taken.  The  cleric,  up- 
on tile  recent  tiweof,  afaall  file  the  nme 
and  cauie  tiie  tranBcrq^t  to  be  printed  and 
to  a  printed  copy  shall  annex  his  certifl(»te 
that  Ihe  Bald  printed  transcript  !■  a  full  and 
correct  copy  of  the  teauBcr^t  furnished  to 
him  by  the  party;  and  said  certificate  shall 
be  prima  fade  evidence  that  the  same  la 
correct.  The  said  printed  copy  so  certified 
Bhall  also  be  filed,  and  constitute  the  record 
of  the  cause  In  said  court,  subject  to  be  cor- 
rected by  reference  to  the  written  tran- 
script on  file.  Printed  copies  thereof  shall 
be  furnished  as  provided  In  rule  II;  and  the 
clerk  shall  also  Immediately  transmit,  by 
mail  or  express,  copies  to  the  attorney  of 
the  adverse  parties,  and  note  such  service 
on  the  original. 

FOIU'W  WHERE  OI£BX  PRINTS 
RECORD. 

2.  The  time  for  filing  pt^ts  and  authori- 
ties, in  cases  where  the  record  is  printed  by 
the  clerk,  shall  commence  to  ran  from  the 
filing  of  the  printed  copy  of  the  transcript 

RULE  xin. 

COST  OF  PRINTZNO. 

The  expense  of  printing  transcripts  on 
appeal  in  dvil  causes  and  pleadings,  affida- 
vits or  other  papers  constituting  the  record 
In  original  proceedings  upon  which  the  case 
is  heard,  required  by  these  rules  to  be  print- 
ed, shall  be  allowed  as  costo,  and  taxed  in 
Mils  of  costs  In  the  usual  mode. 

BULO  XIY. 

nvGGBvnoK  OF  DnmniTXOH  of 

RECORD. 

For  the  purpose  of  correcting  any  error 
or  defect  in  the  transcript,  either  party  may 
suggest  the  same  In  writing,  and  upon  good 
cause  shown,  obtain  an  order  that  the  prop- 
er clerk  certify  to  the  court  in  which  the 
case  iB  then  pending,  the  whole  or  part  of 
the  record,  as  may  be  required,  or  may  pro- 
duce the  same  duly  certified  without  such 
order.  It  the  attorney  or  counsel  of  the 
adverse  party  be  absent,  or  the  fact  of  the 
alleged  error  or  defect  be  disputed,  the  sug- 
gestion, except  when  a  certified  copy  of  the 
omitted  record  Is  produced  at  the  time,  must 
be  accompanied  by  an  affidavit  showing  the 
existence  of  the  error  or  defect  allied. 

RULE  XV. 
EXCEPTZONS  TO  TRAH80RIPT. 

Exceptions  or  objections  to  the  transcript, 
statement,  the  bond  or  undertaking  on  ap- 
peal, the  notice  of  appeal,  or  to  its  service, 
or  any  technical  exception  or  objection  to  the 
record  in  civil  cases,  BfTecting  the  right  of 
tiie  appellant  to  be  heard  on  the  points  of 


REPORTER.  (GaL 

oTor  assigned,  which  might  be  cured  on 
•nggestlou  of  diminution  of  tbe  reontl, 
must  be  token  and  notified  to  the  ai^llant, 
in  writing  at  least  five  days  before  the  hear- 
ing, or  they  will  not  be  regarded;  and  when 
so  noted,  it  shall  be  the  duty  of  the  appel- 
lant to  present  and  file  at  tiie  hearing  of 
the  cause  such  additional  record,  certificate 
or  other  matter,  if  such  tiiere  be,  to  remove 
or  answer  the  objection  or  exception  so 
taken;  otherwise  snch  objection  or  excep- 
tion, If  well  taken,  shall  prevaiL 

RTTLEXVI. 
BUGOESTION  OF  DEATH  OF  PARTY. 

Upon  the  death,  or  other  disability,  of 
a  party,  pending  an  appeal,  his  representa- 
tive shall  be  substituted  in  the  suit  by 
proper  proceedings  for  that  purpose  In  the 
trial  court  Upon  suggestion  thereof  and 
the  presentation  of  a  certified  copy  of  the  or- 
der of  substitution  made  by  the  trial  court, 
a  like  order  of  substitution  will  be  made  in 
the  court  to  which  the  case  is  pending  on 
appeal,  and  the  cause  shall  proceed  as  in 
other  cases. 

RULE  XVIL 
CAIJBIIDAR. 

Criminal  aiuses  shall  be  placed  at  the 
head  of  tiie  caluidar,  and  shall  be  followed 
by  such  other  causes  as  are  preferred  by  law. 
Other  causes  shall  be  arranged  on  the  cal- 
endar of  the  respective  courts,  as  the  Chief 
Justice  of  the  Supreme  Court  or  the  Presid- 
ing Justice  of  the  District  Court  of  Appeal, 
respectively,  may  direct 

RULE  XVIII. 
pRnrmro  of  foutts,  etc. 

In  all  cases  where  a  paper  or  document 
is  required  by  these  rules  to  be  prtoted.  It 
shall  be  printed  upon  similar  paper  and  to 
the  same  style  and  form  (except  tbe  num- 
bering of  the  folios  to  the  margin)  as  is  pre- 
scribed for  the  printing  of  transcripts. 

RULE  XIX. 
ORAIi  AROUMEirr. 

No  more  than  one  counsel  upon  a  side 
will  be  heard  upon  the  oral  argnm^it  ex- 
cept when  otherwise  ordered;  bat  each  de- 
fendant or  toterv«ior,  who  appeared  sep- 
arately to  the  court  below  may  be  heard 
ttutMigh  his  own  coonsel,  unless  the  court 
otherwise  order.  The  counsel  for  each  party 
shall  be  allowed  only  one  hour,  onless  an 
extension  of  time  is  ordered  before  the  argu- 
ment begins. 

RULE  XX. 

XEQUULR  SESSIONS— MOTIOini— 
THEE  OF  NOTICR 

1.  For  the  purpose  of  hearing  motions  of 
which  notice  is  required  to  be  given,  the 
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Supreme  Court  will  be  in  session  at  San 
Francisco  on  the  flrst  Mondar  of  each  month 
at  ten  o'clock  a.  m.,  except  when  the  reg- 
ular sessions  at  Sacramento  and  Los  An- 
geles are  held  during  the  week  beginning 
on  that  day.  Motions  may  also  be  present- 
ed and  submitted  on  the  flrst  day  of  each 
regular  session  of  saia  court  at  Sacramento 
and  Los  Angeles. 

2.  Each  District  Court  of  Appeal  shall  be 
In  session  for  the  hearing  of  causes  at  such 
times  and  for  such  i>erlodB  as  such  court 
may,  by  order,  direct  Each  of  said  courts 
shall  by  general  order  provide  for  a  regular 
session  for  said  purpose,  to  be  held  at  least 
once  in  each  quarter.  For  the  purpose  of 
bearing  motions,  each  District  Court  of  Ap- 
peal shall  be  in  session  on  the  fourth  Mon- 
day in  each  month  at  ten  o'clock  a.  m. 

3.  In  all  cases  where  notice  of  a  motion 
Is  necessary,  unless  for  good  cause  shown 
the  time  is  shortened  by  the  court,  or  by 
the  Chief  Justice  or  Presiding  Justice  there- 
of, ttie  notice  shall  be  ten  days. 

RULE  XXL 

OFIHZOH  TRAHSKEFfED  WITH  KE- 
Ml'ITlTUK. 

When  a  case  on  appeal  or  certtorarl  is 
finally  decided,  a  certified  copy  of  the  opin- 
ion in  the  case  shall  be  transmitted  with 
the  remittitur,  to  the  court  below,  or  to 
the  tribnnal  whose  record  is  rcTlewed. 

RULE  XXIL 

OOPT  FOR  SBRVIOE  Ut  WABBAB 
OOBPUB. 

Any  person  applying  for  a  writ  of  habeas 
corpus,  shall  furnish  with  the  petition  a 
copy  tiliereof  for  serrlce  upon  the  party  to 
whom  the  writ  shall  be  atMressed.  Such 
cojfj  shall  be  delivered  to  the  officer  with 
the  writ  for  serrlce,  and  shall  be  by  him 
delivered  to  the  party  on  whom  service  Is 
made^  vrlth  the  writ. 

RULE  XXIIL 
COSTS. 

In  dvll  cases  the  cleA  shall  not  be  re- 
quired to  remit  the  final  papraa  until  the 
coats  are  i^id.  In  all  cases  in  which  the 
Judgment  or  order  appealed  from  Is  reversed 
w  modified,  and  the  order  revttsal  or 
modification  contains  no  directions  as  to  the 
costs  of  appeal,  the  cleric  will  otter  upon 
Oie  record,  and  Inswt  In  the  remittitur,  a 
Judgment  that  the  appelant  recover  the 
costs  of  appeaL 

BULB  XXIY. 

DUlEUMUXi  OF  APPEAI.  OIT  STIFir. 
liATION. 

An  appeal  or  writ  of  error  may  be  dis- 
missed at  any  time,  upon  and  In  accordance 
vlth  the  written  stipulation  of  the  attra^ 


neys  of  record  of  the  respective  parties. 
Such  stipulation  shall  be  accompanied  by  a 
certificate  of  the  clerk  of  the  court  below, 
showing  the  names  of  attorneys  of  the  re- 
spective parties  and  the  date  and  character 
of  the  Judgment  or  order  appealed  from. 
Upon  and  In  accordance  with  such  stipula- 
tion, and  upon  order  of  the  court,  the  clerk 
shall  enter  such  dismissal,  and  the  remit- 
titur shall  Issue  thereon  In  accordance  with 
the  terms  of  such  stipulation. 

RULE  XXV. 

nrsPEOTzoK  of  orxgihal  papers. 

When  the  Inspection  of  an  orlghial  paper, 
whldi  was  offered  In  evldrace  in  the  court 
below,  Is  shown  to  be  necessary  to  a  correct 
decision  of  the  appeal,  the  court  may  order 
the  clerk  of  the  court  below  to  transmit 
such  original  paper,  If  in  his  possession,  to 
the  clerk  of  the  court;  and  if  such  paper 
be  In  the  possession  of  a  party  to  the  ac- 
tion, he  may  produce  the  same  on  the  hear- 
ing of  the  caus^  or  he  may,  upon  motion 
and  notice  of  tiie  adverse  party,  he  required 
to  produce  such  papw  on  the  bearing  of  tiie 
cause;  and  In  default  thereof,  the  court 
will  intend  the  paper  to  be,  in  all  respects, 
as  alleged  by  the  opposite  party. 

RULE  XXVL 

REASONS  FOR  ORIGnTAT.  APPUCA- 
TIOK  OF  THE  OOtTRT  TO 
BE  STATES. 

1.  When  any  application  Is  made  to  the 
Supreme  Court  or  to  a  District  Court  of  Ap- 
peal for  a  writ  of  mandamus,  certiorari,  pro- 
hibition, procedendo,  or  for  any  prerogative 
writ  to  be  issued  In  the  exercise  of  Its 
original  Jurisdiction,  and  such  application 
might  have  been  lawfully  made  to  a  lower 
court  In  the  first  Instance,  the  affidavit  or 
petition.  In  addition  to  the  necessary  matter 
requisite  by  the  rules  of  taw  to  support 
the  application,  shall  also  set  forth  the  cir- 
cumstances which.  In  the  opinion  of  the  ap- 
plicant, render  it  proper  that  the  writ  should 
issue  originally  from  the  appellate  court  to 
which  such  application  is  made,  and  not 
from  sucdi  lower  court — ^tfae  sufficiency  or  in- 
sufficiency of  such  circumstances  so  set  forth 
In  that  behalf  will  be  determined  by  the 
court  In  awarding  or  refusing  the  applica- 
tion. In  case  any  court,  Judge,  or  other 
officer,  or  any  board,  or  other  tribnnal  In  the 
discharge  of  duties  of  a  public  character, 
be  named  in  the  application  as  respondent, 
the  affidavit  or  petition  shall  also  disclose 
the  name  or  names  of  the  real  party  or  par- 
ties, if  any.  In  interest,  or  whose  interest 
would  be  dlrecOy  afTected  by  the  proceed- 
ings, and  In  such  case  it  shall  be  the  duty 
of  the  applicant  obtaining  an  order  for  any 
such  writ,  to  serve,  or  cause  to  be  served 
upon  such  party  or  parties  in  Interest  a  true 
copy  of  the  affidavit  or  petition,  and  of 
the  writ  Issued  thereon,  in  like  mannw  as 
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the  same  1>  required  to  be  served  n^on  the 
respondent  named  In  the  application  In  tbe 
proceedings,  and  to  prodnce  and  file  in  the 
office  of  the  cleric  the  like  evidence  of  such 

service. 

KEMOBANSVM  OF  AITVaOSXTIBB. 

2.  All  ex  parte  applications  for  the  issu- 
ance of  writs  In  the  exercise  of  orUclnal 
jurisdiction  idiall  be  typewritten  or  prbited. 
and  filed  with  the  derk  of  the  conrt  to  which 
snch  application  is  made,  and  the  same  shall 
be  accompanied  by  a  memorandnm  of  points 
and  authorities  in  support  of  the  aK>llca- 
tlon. 

RBVUBK  AND  ZSBUANOE  OF  WBIT. 

3.  Upon  the  return  day  of  the  alternative 
writ,  the  respondent  may  make  return,'  ei- 
ther by  dranurrer  or  by  answer,  or  by  both. 
If  the  return  be  by  demurrer  alone  and  the 
demurrer  Is  not  sustained,  the  writ  will 
be  ordered  to  Issue  without  leave  to  answer 
over. 

STAT  OF  PB0CEEDIN08. 

4.  When  an  application  is  made  for  an 
nlternatlTe  writ,  an  order  staying  flie  pro- 
ceedings of  any  court  or  officer,  until  the 
return  of  the  writ,  will  not  be  made  unless 
due  notice  of  the  application  for  the  writ 
shall  have  been  given  to  all  the  parties  In- 
terested in  the  proceedings. 

RULE  XXVIL 

8£TTX.EMEirT  OF  BUXS  OF  EXCEP- 
TIOMS  ON  DEATH  OF  JUDGE. 

When  the  Jndge  before  whom  an  action 
was  tried  Is  dead,  or  has  bera  removed  from 
office,  or  resigns,  any  unsettled  UII  of  excep- 
tions, or  statement  on  motion  for  new  trial 
therein,  may  be  settled  and  certified  by  his 
successor  In  office;  or,  if  he  be  disqualified, 
by  a  Judge  of  the  same  or  an  adjolntog 
county.  And  when  tiie  Judge  before  whom 
an  action  was  tried  becomes  disqualified, 
or  Is  absent  from  the  state,  such  bill  of  ex- 
ceptions or  statement  may  be  settled  and 
certified  before  a  Judge  of  the  same  or  an 
adjoining  conn^. 

BULB  XXVIIL 
BEHEABINCM  AND  OPINIONB. 

1.  All  orders  of  the  Supreme  Conrt  grant- 
ing rebearings,  or  for  hearing  In  bank  caoses 
decided  in  departments,  shall  be  signed  by 
the  members  of  the  conrt  assenting  thereto, 
and  filed  with  the  clerk. 

OFimONS  WiTlUJ  NINETT  DATS 
AFTER  SUBIOBUON. 

2.  Every  opinion  of  the  Supreme  Court 
which  shall  have  received  the  assent  of  a 
sufficient  number  of  the  members  of  the 
court  to  order  the  Judgment  therein  directed, 
snail  be  filed  within  ninety  days  after  the 
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submission  of  the  cause  In  which  sncfa  opin- 
ion is  written. 

FILnrO  OF  OPINIONS. 

8.  opinions  of  the  Supreme  Court  will  be 
filed  In  the  office  of  the  clerk  in  the  dis- 
trict whore  tiie  conrt  may  be  In  session  at 
the  time,  but  ttie  opinion,  If  in  a  case  snb- 
mitted  In  another  district,  shall,  after  filing, 
be  Immediately  transmitted  the  clerk  to 
the  clerk's  office  of  such  district 

BULB  XXIX. 
AUTHENTICATION  OF  PAFEBS. 

In  all  cases  of  appeal  from  the  ordm  of 
the  supralor  courts,  the  papns  and  evidence 
used  or  taken  on  the  hearing  of  the  motion 
must  be  authenticated  by  incorporating  the 
same  in  a  bill  of  exceptions,  except  where 
another  mode  of  authentication  Is  providecl 
by  law. 

BULE  XXX. 
APPIJOATIONS  FOR  KEHEARINa. 

1.  Applications  for  a  rehearing*  of  a  cause 
the  court  rendering  the  Judgment  ttierelii 

must  be  Bled  and  a  copy  served  on  tihe  ad- 
verse party,  within  twenty  days  aft^  the 
Judgment  Is  pronounced.  The  adverse  par- 
ty may  file  an  answer  thereto  not  less  than 
two  days  before  the  expiration  of  the  time 
within  which  the  rehearing  can  be  granted. 

2.  The  submission  of  a  cause  to  a  depart- 
ment of  the  Supreme  Court  without  oral 
argument  shall  be  deemed  to  be  a  waiver  of 
an  oral  argument  of  the  same  in  bank,  if 
for  any  reason  the  same  Is  thereafter  or- 
dered to  be  beard  in  bank;  and  when  the 
order  that  the  cause  be  heard  In  hank  Is 
made,  the  same  shall  be  at  once  submitted 
for  decision,  unless  otherwise  wdered  by 
the  court 

3.  Applications  after  a  Judgment  of  a  Dis- 
trict Court  of.  Appeal  has  become  final,  for 
an  order  that  tlie  cause  be  heard  and  deter- 
mined the  Supreme  Court  must  be  ac- 
companied by  a  copy  of  the  opinion  of  the 
District  Court  of  Appeal,  and  must  Ik  filed 
and  a  copy  served  on  the  adverse  party, 
within  ten  days  after  tbe  Judgment  of  the 
District  Conrt  of  Appeal  has  become  final 
therein.  The  adverse  party  may  file  an  an- 
swer thereto  not  less  than  ten  days  before 
the  time  for  making  such  order  for  hearing 
In  the  Supreme  Court  will  expire. 

4.  The  time  herein  prescribed  shall  not 
be  extended,  and  the  clerk  must  not  file  any 
such  application  or  answer  after  the  time 
therefor  has  expired.  In  clrll  cases  such 
applications  and  answers  must  be  printed. 

BULE  XXXL 

APPUCATIONS  FOB  THE  TRANSFER 
OF  CAUSES. 

Applications,  before  Judgment  to  have  a 
cause  pending  In  a  department  of  the  8u- 
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prane  Court  beard  In  bank,  or  to  transfer  a 
cause  from  tbe  Etupreme  Court  to  a  District 
Court  of  Appeal,  or  from  a  District  Court 
of  AN>eal  to  tbe  Supreme  Court,  or  to  an- 
other District  Court  of  Appeal,  must  set 
fortb  briefly  tbe  quMtlona  Inrcrived  In  tbe 
cause  and  tbe  reasons  wb7  It  sbould  be 
beard  by  tbe  court  In  bank,  or  transferred  as 
requested,  and  most  be  made  before  tbe 
submission  of  tbe  cause  In  tbe  court  In 
wbtcta  It  Is  pending.  Unless  made  at  the 
time  such  cause  Is  set  for  bearing  In  the 
Supreme  Court  such  applications  must  be 
filed  and  served  on  the  adverse  party  at 
least  twraty  days  before  tbe  same  Is  to  be 
beard.  Tbe  adverse  party  may  file  an  an- 
swer tbereto  which  must  be  served  on  the 
applicant  and  filed  at  least  five  days  before 
tbe  time  set  for  hearing.  In  civil  cases  the 
aiqilicatlons  and  answers  must  be  printed. 

RULE  XXXIL 

TBAMSTEB  OF  APPEALS  ITOT  TAKEN 
■TO  THE  ratOPEB  COTOT. 

When  a  District  Court  of  Appeal  decides 
that  the  api)eal  sbould  have  been  taken  to 
another  District  Court  of  Appeal,  or  to  the 
Supreme  Court,  it  shall  make  an  order  to 
that  effect,  and  the  cleik  such  court  sbail 
immedlatdy  transmit  to  such  other  court 
all  papers  in  tbe  cause  on  file  in  bis  office,  in- 
(^Indlng  the  opinion  of  tbe  court  upon  which 
such  order  was  made,  and  thereupon  such 
cause  shall  be  deemed  to  be  duly  tiansf«v 
red  to  the  proper  court,  according  to  such 
ord»,  without  further  proceeding. 

RULE  xxxin. 
TaAjrspEB  or  oattses,  reoobds 

AND  PAPERS. 

1.  When  the  judges  of  a  District  Court  of 
Appeal  fail  to  agree  on  a  judgment  in  any 
cause,  and  their  opinions  have  been  for- 
warded to  the  Supreme  Court,  thereupon,  of 
Ito  own  motion,  or  upon  suggestion  of  either 
part;  in  open  court  or  in  chambers,  the 
Supreme  Court  will  order  sucb  cause  trans- 
ferred to  tbe  Supreme  Court,  or  to  another 
District  Court  ct  Appeal,  to  be  there  heard 
and  determined.  The  order  may  be  made 
by  the  Grief  Justice,  In  the  name  of  the 
court. 

2.  When  a  cause  is  transferred  to  the 
Supreme  Court,  or  to  a  District  Court  of 
Appeal,  for  any  cause  except  that  it  was 
appealed  to  tbe  wrong  court,  the  clerk  of 
tbe  Supreme  Court  must  immediately  send 
a  certified  copy  of  the  order  to  the  court  in 
which  the  cause  was  pending,  unless  it  was 
pending  in  tbe  Supr»ne  Court  If  it  is 
transferred  from  the  Supreme  Court  the 
derk  must  Immediately  send  to  the  court 
to  which  it  is  transferred  all  the  written 
papers,  all  exhibits,  and  the  original  and 
three  copies  of  all  printed  papers  on  file  in 
such  cause  in  his  oflSce,  and  must  preserve 


the  remaining  printed  copies  for  subsequent 
disposition.  If  it  is  transferred  from  one 
pistrict  Court  of  Appeal  to  another,  or  to 
the  Si^reme  Court,  the  clerk  of  the  court 
from  which  it  is  transferred  must,  on  re- 
ceipt of  a  copy  of  the  order  of  transfer, 
send  to  tbe  court  to  which  it  is  transferred 
all  papers  and  records  on  file  in  said  cause 
In  his  officer  if  the  order  is  made  before 
Judgment;  If  such  order  is  made  after  judg- 
ment be  must  send  all  written  papers  and 
the  original  of  all  printed  papers. 

The  clerk  of  the  Supreme  Court  must  also 
send  to  the  court  to  which  tbe  cause  Is  trans- 
ferred, if  it  is  a  District  Court  of  Appeal, 
a  copy  of  the  order  of  transfer,  and,  If  the 
order  Is  made  upon  a  failure  to  agree  upon 
a  judgment,  the  opinions  of  tbe  judges,  which 
have  been  forwarded  to  the  Supreme  Court 

RULE  XXXIT. 

BEMl'l'TXTUIta  AND  DISPOSITION  OF 
COPIES. 

1.  When  a  judgment  of  a  District  Court 
of  Appeal  becomes  final  therein,  tiie  remit- 
titur shall  not  be  issued  until  after  the  lapse 
of  thirty  days  thereafter,  unless  otherwise 
ordered. 

2.  At  the  eiqilratlon  of  said  thirty  days. 
If  no  Older  for  rehearing  has  been  made  by 
the  Si^reme  Court  the  clerk  of  the  District 
Court  of  Appeal  shall  forthwith  send  to  the 
secretary  of  the  Supreme  Court  a  copy  of 
the  opinion  of  the  District  Court  of  Appeal 
upon  which  audi  final  Judgment  was  ^ven. 

8.  Thereupon  the  seventeen  copies  of  the 
printed  papers  in  such  cause  which  are,  In 
accordance  with  these  rules,  in  tbe  custody 
of  the  Supreme  Court  shall  be  distributed 
as  required  by  law  and  as  ordered  by  saM 
court. 

4.  When  a  judgment  of  the  Supreme 
Court,  In  a  cause  filed  after  these  rules  take 
eflTect  has  become. final,  seventeen  copies 
of  tbe  printed  papers  must  be  distributed 
as  provided  in  subdivision  8  bereol. 

-5.  When  a  cause,  pending  at  the  time 
these  rules  take  eftect,  is,  or  has  t>een,  trans- 
ferred to  a  District  Court  of  Appeal  for  de- 
dston,  there  shall  be  sent  to  such  District 
Court  of  Appeal  all  the  written  papers  on 
file  and  the  original  and  three  copies  only 
of  the  printed  papers  on  file.  If  such  cause 
is  thereafter  ordered  to  the  Supreme  Court 
or  to  another  District  Court  of  Appeals,  all 
of  said  papers  shall  be  transmitted  to  the 
court  to  which  the  cause  la  transferred. 

RULE  XXXV. 

SEKinOE  ON  ATTO&NET  OENEBAIi 
WHERE  STATE  OB  COITNTT 
IS  INTEBE8TED. 

In  all  criminal  cases,  and  In  all  other 
cases  where  the  state  or  any  officer  thereof 
in  his  official  capacity  is  a  party,  and  in  all 
cases  to  wlilcb  any  county  may  be  a  party. 
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unless  the  Interest  of  tbe  county  is  adTone 
to  the  state  or  to  some  office  thereof  acting 
In  his  official  capacity,  no  transcript  on  ap- 
peal or  brief  oa  behalf  of  tbe  state  or  of 
8och  county  or  officer  whom  the  Attorn^ 
General  Is  empowered  to  represent,  shall  be 
received  or  filed  without  proof  of  the  serv- 
ice of  such  transcrtpt  or  brief  upon  the  At- 
torney General.  On  such  transcript  or  brief 
there  shall  not  be  printed  the  name  of  any 
person  as  attorney  for  tbe  state  or  for  such 
county  or  officer  of  the  state,  other  than 
the  name  of  tbe  Attorney  General,  without 
an  order  of  the  court  or  the  written  consent 
of  the  Attorney  General  first  obtained. 

Ordered  that  the  foregoing  rules  be,  and 
the  same  are  hereby  adopted  as  the  rules 
for  the  goTemniedt  of  the  Snpreme  Court 
and  District  Courts  of  AM>eal  of  tbe  state 


of  California,  and  for  the  regulation  of  prac- 
tice therein,  and  the  clnrft  Is  directed  to 
cause  the  same  to  be  published  by  one  In- 
sertion In  the  Recorder,  published  in  San 
Frandaco,  the  Los  Angeles  Dally  Journal, 
published  at  Los  Angeles,  and  In  a  dally 
newspaper  published  at  Sacramento,  and 
that  th^  take  effect  February  18,  1905,  and 
that  thereupon  the  rules  heretofore  made 
be  abrogated. 
Dated  Decraaber  8;  1904. 

BEATTY,  C.  J. 

SHAW,  J. 

ANGELLOTTI,  J. 

VAN  DYKE,  J. 

McPARLAND,  J. 

HBNSHAW,  J. 

liORIGAN,  J. 

Attest:         FRANK  a  JORDAN,  Clerk. 
December  9, 1801 
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CX)NRADT  T.  LBPPEE. 
<8a^«me  Court  of  Wyoming.    Oct  8,  1D04.) 
IRtOB—TTlfB  or  TAKING  PBOOEBDIUQS— HO- 

Tioif  roB  new  tblu. 
1.  Rev.  St  1899.  I  4262,  as  amended  by  Laws 
1901,  p.  28,  e.  28,  provides  that  do  proceeding  to 
Tererae  a  judgment  or  Snal  order  shall  be  com- 
meaced  uafesswithin  one  year  after  the  judgment 
or  the  making  ot  the  Snai  order,  except  in  casea 
of  pmona  under  diBability,  bnt  that  the  court 
renowins  such  judgment  or  making  such  final 
order  may  grant  a  reasonable  extension  ot  time, 
not  exceeding  18  months,  witbin  which  to  in- 
stitate  BQch  proceedin|r.  Supreme  Court  Rule 
1ft  (26  Pac.  zii)  provides  that  nothing  which 
could  have  been  properly  assigned  as  a  ground 
tor  a  new  trial  will  be  considered  by  the  Su- 
preme Court,  unless  the  same  was  properly 
presented  by  such  motion,  and  the  motioQ  was 
overruled  and  exception  taken.  Held  that 
where  a  writ  of  error  invoked  a  review  of  matters 
requiring  the  consideration  of  the  trial  court  on 
a  motion  for  a  new  trial,  the  time  witbin  which 
the  proceedings  in  error  must  be  instltated  be- 
gan  to  run  from  the  date  of  the  overruling  of 
such  motion,  and  not  from  Uie  date  ot  the  entr; 
of  Judgment 

Error  to  District  Court,  Albany  County, 
Charles  W.  Bramel,  Judge. 

Action  between  H.  Julius  Conradt  and 
William  Lepper,  From  a  Judgment  In  favor 
of  the  latter,  the  former  brings  error.  On 
motion  to  dismiss.  Denied. 

S.  O.  Downey  and  O.  P.  Arnold,  for  plain- 
tiff In  error.  H.  V.  S.  Oroesbecb,  for  defend- 
ant In  error. 

POTTER,  J.  Tbe  defendant  In  error 
mores  the  dlsmlnal  of  tbe  proceedings  in  er- 
ror in  this  caose  on  the  ground  that  the  same 
was  Dot  commenced  witbin  one  year  after 
the  rendition  of  the  judgment  complained  of. 
It  la  conceded  that  the  proceeding  was  not 
commenced  vlthln  one  year  after  the  Judg- 
ment was  rendered,  taking  the  date  of  the 
Jndgment  as  the  date  of  its  rendition,  but 
tliat  it  was  commenced  within  one  year 
after  the  order  of  the  court  oremiilng  tbe 
motion  for  new  trial ;  and  Oie  qnestion  pre- 
sented Is  whether  the  proceeding  so  Instltnt' 
ed  was  commenced  within  the  period  allowed 
by  law.  The  motion  Is  based  on  the  follow- 
ing statute:  "No  proceeding  to  reverse,  va* 
cate  or  modify  a  Jndgment  or  final  order 
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shall  be  commenced  nnless  within  (me  year 
after  the  rendition  of  tbe  judgment,  or  the 
making  of  the  final  order  complained  of ;  or, 
in  case  the  person  entitled  to  such  proceeding 
Is  an  infant,  a  married  woman,  a  person  of 
unsound  mind,  or  in  prison,  within  one  year, 
as  aforeaaid,  exclusive  of  the  time  of  such 
disability:  provided,  however,  that  the  court 
rendering  such  jndgment  or  making  such' 
final  order  upon  application  of  the  party  de- 
siring to  Institute  such  proceeding  and  upon 
making  to  said  court  a  saffidrat  showing 
that  said  party  will  be  onavoldably  prevented 
from  instituting  such  proceeding  within  said 
time,  shall,  by  an  order  duly  entered  of  rec- 
ord, give  to  said  party  a  reasonable  extension 
of  time,  not  exceeding  eighteen  months,  with- . 
in  which  to  institute  such  proceeding."  Rev. 
St  1899,  I  42^,  as  amended  by  chapter  28, 
p.  28,  Laws  1901. 

According  to  the  uniform  holding  of  this 
court  no  question  will  be  considered  on  error 
from  a  judgment  of  the  district  court  which 
might  properly  have  been  presented  to  such 
court  by  a  motion  for  new  trial,  unless  such 
a  motion  Is  seasonably  made  presenting  the 
question,  and  an  exertion  presezred  to  tbe 
ruling  on  the  motion;  and  w6  have  a  rule 
of  long  standing  to  that  effect,  vIe.:  "Rule  13. 
Nothing  which  could  have  been  properly  as- 
signed as  a  ground  for  a  new  trial  in  tbe 
court  below  will  be  considered  in  this  court, 
unless  It  shall  appear  that  the  same  was 
properly  presented  to  tbe  court  below  by  a 
motion  for  new  trial,  and  that  soch  motion 
was  overruled  and  exception  was  at  the  time 
reserved  to  such  ruling;  all  of  which  shall 
be  embraced  In  tbe  bill  of  exceptions.  Tbe 
ruling  of  tbe  court  below  upon  each  matter 
prraented  by  a  motion  for  new  trial  shall  be 
snfflclentiy  questioned  In  this  court  by  an  as- 
s^rnment  that  the  court  below  erred  In  orer- 
rullng  such  motion  for  a  new  trial."  26 
Pac.  xii.  After  a  verdict  of  a  jnry,  report 
of  referee  or  master,  or  decision  by  the  court, 
a  par^  deeming  himself  aggrieved  Is,  for 
certain  enumerated  causes,  allowed  by  stat- 
ute, within  the  time  therein  limited,  an  ab- 
solute right  to  file  a  motion  for  new  trial : 
and  if  any  of  the  causes  set  up  are  found  to 
be  sufficient  the  statute  requires  the  vacation 
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qX  tbe  Tardtct,  report,  Or  decision,  and  the 
granting  of  a  new  trial.  Rev.  St.  1809,  | 
374G.  The  motion  mtiBt  be  made  at  the  term 
the  verdict,  report,  or  decision  Is  rendered, 
and,  except  for  the  cause  of  newly  discovered 
CTldence,  within  10  days  after  the  rendition 
of  such  verdict,  report,  or  decision.  Rev.  St 
1899, 1  3748,  as  amended  by  chapter  06,  p.  69, 
Laws  1901.  But  there  Is  no  provision  of  stat- 
ute preventing  the  entering  of  Judgment  upon 
a  verdict  of  a  Jury  or  the  findings  of  the 
court  before  the  expiration  of  the  period  for 
filing  motion  for  new  trial,  nor  suspending 
the  Judgment  until  the  determination  of  the 
motion  when  filed ;  and  we  understand  It  to 
be  the  usual  practice  In  cases  tried  by  the 
court  without  a  jury  to  render  and  enter 
JadguMttt  upon  the  findings  immediately,  and 
generally  the  same  Journal  entry  which  re- 
oords  the  findings  oonclndes  with  the  judg- 
ment of  the  court  mie  statute  provldea 
that  when  there  has  been  a  trial  by  ^ry 
the  clerk  must  enter  Judgment  In  conA)rmlty 
to  the  Terdlct,  onkes  the  rerdlct  la  special, 
or  the  court  order  the  case  to  be  reaerred  fbr 
future  ai^nment  or  conslderatloD.  Rer.  St 
1809,  S  S767.  The  entry  of  Judgment  how- 
ever, does  not  preclude  a  pBrty  from  filing 
the  statutory  motion  tor  oew  trial  and  hav- 
ing 12ie  same  determined. 

For  most  purposes  there  can  be  little  quee- 
tion  about  the  date  of  the  rendition  of  a  Judg- 
ment Generally,  no  doubt  that  fact  will  be 
determined  by  the  date  of  the  tormal  ^try  of 
tiie  Judgment  itself.  Bat  the  question  hero 
Is  the  proper  constmctlon  of  the  statute  lim- 
iting proceedings  in  «Tor,  and  whether,  tor 
the  purpose  of  such  proceedings,  the  date  of 
the  rendition  of  a  Ju^ment  is  to  be  detw- 
mined  according  to  the  ordinary  rule  and 
npim  a  strict  Interpretation  of  ttwee  words, 
or  whetlier,  where  a  motion  for  new  trial 
is  necMsary  to  a  conirtderatlon  of  the  qnes- 
tlons  in  tblB  court,  the  time  whoi  the  order 
Is  made  ovennling  the  motion  Is  to  be  re- 
garded as  the  date  of  rendltton,  from  which 
the  p^od  prescribed  tor  commencing  pro- 
ceedings In  error  will  run.  In  several  of  the 
states,  wha«  a  motion  fbr  new  trial  Is  held 
to  be  essentlBl  to  a  review  of  qnesttons  that 
are  proper  to  be  presented  to  ttie  trial  court 
by  such  a  motion.  It  is  held  that  the  lim- 
itation upon  the  time  for  appeal  runs  from 
the  overruling  of  the  motion,  although  the 
statute  designates  the  date  of  the  rendition 
of  the  Judgment  as  the  commencement  of 
the  period  of  limitation.  N.  Y.,  Chi.  ft  St 
Itouls  R.  R.  Go.  V.  Doane,  ICS  Ind.  02.  4  N.  B. 
419;  Florence  Cotton  ft  Iron  Co.  v.  Field, 
104  Ala.  471,  16  South.  5S8 ;  Sharp  v.  Brown, 
84  Neb.  406.  61  N.  W.  1080;  Northwestern 
Mut  L.  Ins.  Co.  V.  Barbonr,  96  Ky.  128,  28 
8.  W.  196 ;  Pearoe  v.  Strtekler  (N.  M.)  49  Pac. 
727;  Doorley  v.  Buford  ft  George  Mfg.  Co. 
(Okl.)  49  Pac.  986;  Wateon  v.  Hayberry.  tS 
Utah,  266.  48  Pac.  479 ;  Snow  v.  Rich  (Utah) 
61  Pac.  336 ;  Scott  v.  Scott  44  Mo.  App.  600 ; 
Chllds  V.  Kansas  City,  etc.,  R.  R.  Co..  117  Mo. 


414,  23  S.  W.  373 ;  Walter  v.  Scofield,  167  Mo. 
537,  67  S.  W.  27a  The  Nebraska  case  above 
cited  overruled  a  previous  decision  to  the 
contrary,  which  had  cited  and  approved  the 
Missouri  case  of  Ham  v.  St  Louis  Public 
Schools,  34  Mo.  181,  holding  that  writs  of 
error  must  be  brought  within  the  pifescrlbed 
period  from  the  date  of  tlw  rendition  of  the 
Judgment  without  regard  to  the  motion  for 
new  trial.  The  Missouri  courts  soon  depart- 
ed from  the  reasoning  and  authority  of  that 
case,  and  have  in  effect  If  not  directly, 
overruled  it  Walter  v.  Scofield,  supra.  In 
Washington,  although  a  motion  for  new  trial 
is  not  necessary  for  a  review  of  questions 
once  passed  upon  by  the  trial  court  but  such 
a  motion  Is  permitted  by  statute,  and  Its 
filing  suspends  execution.  It  Is  held  that  the 
time  for  taking  an  appeal  begins  to  run  from 
the  date  of  the  order  denying  the  motitHi. 
notwithstanding  that  the  stetute  limits  the 
time  to  90  days  from  the  entry  of  final  Judg- 
moit  State  ex  rel.  v.  Chapmen  (Wash.)  76 
Pac.  625.  And  inoceedlnga  taken  before  the 
determination  of  a  pending  motion  have  been 
held  premature.  Inman  et  aL  v.  Bstes,  104 
6a.  645,  ao  8.  B.  800;  Golchen  T.  Ninde,  IflO 
Ind.  88,  22  N.  B.  94. 

The  cases  above  referred  to  proceed  upon 
the  theory  that  a  pending  motion  for  a  new 
trial,  seasonably  filed,  keeps  the  cause  in 
the  trial  court  and,  so  long  as  It  remains 
undisposed  of,  the  Judgment  Is  not  final, 
within  the  meaning  of  the  statutes  relat- 
ing appeals.  See  2  TIuHnpson  on  Trials,  S 
2730.  And  that  view  Is  also  adopted  In  the 
federal  courts.  The  Code  defines  a  Judg- 
ment as  the  final  determination  of  the  rights 
of  the  parties  in  action;  and  a  direction  of 
the  court  or  Judge,  made  or  entered  in  writ- 
ing, and  not  Included  in  a  Judgment  Is  an 
order.  Bev.  St  1899,  i  3751.  The  Code  fnr^ 
ther  provides  that  a  Judgment  rendered  or 
final  order  made  by  the  district  court  may 
be  reversed,  vacated,  or  modified  by  the  Su- 
preme Court  for  errors  appearing  on  the 
record.  Rev.  St.  1899,  %  4249.  And  in  pre- 
scribing what  orders  may  be  vacated,  modi- 
fied, or  revised.  It  is  provided  that  "an  order 
affecting  a  substantial  right  In  an  action, 
when  such  order  determines  the  action  and 
prevents  a  Judgment,  and  an  order  affecting 
a  substantial  right;  made  In  a  special  pro- 
ceeding, or  upon  a  summary  application  in 
an  action,  after  Judgment,  Is  a  final  order 
which  may  be  vacated,  modified,  or  revers- 
ed." A  Judgment  which  this  court  la  au- 
thorized to  review  on  error  Is  clearly  that 
Judicial  act  which  the  statute  defines  as  a 
Judgment,  viz.,  "the  final  detenntoatlon  ot 
the  rights  of  the  parties  in  action.*'  And 
we  think  It  equally  clear  ttmt  the  statute 
fixing  the  date  of  the  rendition  of  the  Judg- 
ment as  the  commencement  of  the  period 
of  limitation  for  prosecuting  proceedings  in 
error  refers  to  a  judgment  that  has  become 
fin:)I  for  the  purpose  of  instituting  such  pro- 
ceedings.  The  evident  purpose  and  Intent 
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of  tbe  statute  Is  to  allow  0D»7ear  from  tbe 
time  tbat  a  parts  uiay  rlghtftilly  couuueuce 
proceediogs  ia  this  court  for  tbe  correction 
of  the  errors  complained  of.  It  is  onrea- 
Bonable  to  presume  tbat  tbe  Legislature  in- 
tcuded  tbe  period  of  limitation  to  begin 
while  the  questions  to  be  presented  remaiu 
within  the  breast  of  the  trial  court,  and  be- 
fore tbe  party  la  in  a  position  to  demand  a 
review  in  the  aK>elIate  tribunal;  in  other 
words,  before  tbe  caose  of  actton  tai  this 
court  accrues. 

Ab  to  those  matters  not  requiring  the  con- 
sideration of  tbe  trial  court  upon  a  motion 
for  new  trial  as  a  condition  precedent  to 
consideration  in  this  conrt,  tbe  judgment 
will  doubtless  become  Anal  when  It  is  in 
fact  rendered  or  formally  recorded.  But  so 
far  as  tbe  filing  and  determination  of  a  mo- 
tion for  a  new  trial  is  necessary  to  a  review 
in  this  court,  whenever  such  a  motion  is  prop- 
erly and  seasonably  filed,  the  character  of 
finality  will  not  attach  to  tbe  judgment  for  the 
purpose  of  review  on  error,  until  tbe  court 
shall  order  tbe  oTermling  of  the  motion.  The 
denial  of  the  motion  for  new  trlfll  is  assign- 
ed as  one  of  tbe  grounds  of  error  in  this 
cause,  and  the  motion,  which  we  have  ex- 
amined,  presented  some  questions  at  least 
properly  assignable  in  such  a  motion,  and 
which  could  not  have  been  considered  In  this 
court,  ucept  tbey  had  been  so  presented  to 
the  court  below.  Tbe  proceeding  In  error, 
having  been  commenced  within  one  year 
from  the  order  overruling  tbe  motion  for 
new  trial,  was  therefore  commenced  in  time 
to  antboTlze  a  review  of  the  alleged  errors 
properly  Involved  In  a  determination  of  tbe 
motion  for  a  new  trial. 

It  was  urged  on  argument  tbat  tbe  last 
elaase  of  tbe  sectloD  allowing  an  extenMon 
of  time  should  be  oonsidered  as  showing  an 
intention  tbat  tbe  date  of  the  actual  rendi- 
tion of  the  Judgment,  Independent  of  the  mo- 
tion for  new  trial,  was  referred  to.  But 
we  are  unable  to  adopt  tbat  view.  It  Is 
possible  that  other  matters  than  a  bearing 
upon  and  determination  of  the  motion  might 
delay  the  institution  of  proceedings  in  er- 
ror; and  we  observe  nothing  In  the  clause 
to  warrant  tbe  presumption  that  it  was  in- 
serted  merely,  or  even  chiefly,  to  overcome 
tlie  dlflSculty  of  delays  In  the  determination 
of  the  motion.  We  are  not  unmtndful  of 
the  decision  of  tbe  territorial  Supreme  Court 
In  the  case  of  Snyder  v.  James.  2  Wyo.  250. 
Tbe  question  seems  to  have  been  presented 
In  that  case,  but  the  view  we  have  taken 
of  tbe  statute  does  not  appear  to  have  been 
considered  by  the  court  It  was  there  held 
tbat  a  subsequent  order  reciting  an  agree- 
ment to  a  reduction  of  the  jadgment,  and 
modifying  It  accordingly,  did  not  change  the 
date  of  rendition,  so  as  to  extend  the  time 
for  Instituting  proceedings  in  error.  Mr  Jus- 
tice Peck  filed  a  dissenting  opinion,  which 
was  not  reported.  The  effect  of  the  motion 
for  new  trial,  and  tbe  necessity  of  such  a 


motion  for  the  purpose  of  entitling  the  ag' 
grieved  party  to  a  review  of  tbe  judgment 
upon  the  points  involved  in  tbe  motion,  seems 
not  to  have  been  discussed  In  either  opln* 
ion.  If  the  case  Is  to  be  regarded  as  dif- 
ferently deciding  the  precise  question  here 
presented,  we  are  nevertbetees  constrained 
to  adopt  the  conclusion  we  have  announced, 
which  we  believe  tbe  more  reasonable  and 
has  tbe  snppnrt  of  tbe  great  weight  of  more 
recent  authority  under  similar  codes  and 
practice. 
Blotion  to  dismiss  dmled. 

CO&M,  a  J.,  and  KNIGHT,  J.,  concur,- 


RAYMOND  V.  GLOVER  et  al.  (LA.  1.282.)* 
(Supreme  Court  of  California.    Sept.  1,  1904.) 

APFKAL—DECISION— LAW    OF    THE    CASE— SUB- 
81QUENT  APPEAL— -FIN  DtNGB — OOMPLICT- 
IBO  BVIDINCE— CONCLUSIVENEBB. 

1.  Where,  on  a  prior  appeal,  the  appellate 
court  held  that  there  was  such  a  substantial 
conflict  In  the  evidence  as  to  preclude  it  from 
diaturblng  the  finding  of  tbe  trial  court  thnt  de- 
fendant bank  purchased  a  note  secured  by  mort- 
gage from  plaintiff's  agent,  which  in  fact  be- 
longed to  plaintiff,  with  notice  of  plaintiffs 
right,  bat  the  judgment  waa  revereed  ou  an- 
other ground,  sucb  decision  was  conclusive  on 
a  aubseguoit  appeal,  and  precluded  tbe  Su- 
preme Court  from  reversing  a  owtEary  find- 
ing on  identically  the  same  evidence  on  a  re- 
trial of  the  case. 

Department  2.  Appeal  from  Suprarlor 
Court,  Los  Angeles  County;  D.  K.  Trask, 
Judge. 

Action  by  Bllen  D.  Baymond  against  Sarah 
J.  Glover  and  othera  From  a  judgment  In 
favor  of  defendant  savings  bank,  plaintiff 
appeala  Affirmed. 

Frank  James  and  Lee  &  Scott,  for  appel- 
lant Walter  Bordwell  and  Chapman  A  Hen- 
drick,  for  respondent 

LORIGAN,  J.  The  plaintiff  brought  this 
action  to  obtain  a  decree  that  a  certain  note 
and  mortgage  were  held  by  the  defendant 
the  German-American  Savings  Bank  as  trus- 
tee for  her,  or,  In  lien  thereof,  have  a  decree 
establishing  a  vendor's  lien  In  ber  favor- 
opon  tbe  lands  described  In  lald  mortgage. 
This  Is  tbe  tlilrd  time  tbla  came  has  been 
here  on  appeal.  Upon  both  the  former  ap- 
peals, which  were  taken  by  tiie  defendant 
bank  from  a  decree  In  favor  of  plaintiff,  the 
cause  was  remanded,  with  tbe -Same  dlree- 
tlona  to  the  conrt  below  "to  find  whether 
or  not  tbe  bank  took  tbe  note  as  security 
without  Dotlee  of  the  facts  sbovrtng  the  equi- 
ties  in  fiivor  of  tbe  plaintiff.  This  fact  may- 
be found  opon  the  evidence  already  token, 
with  such  further  evldmce  as  tiie  parties 
may  see  fit  to  submit  If  the  court  finds 
that  the  appellant  took  tbe  note  as  security 
without  notice  of  flie  facts  sbowlng  sucb 
equities,  judgment  should  be  rendered  giv- 

•Bebsariog  denied  Septembar  30,  1904. 
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Ing  to  tbe  appellant  (ttie  bank)  a  first  lien 
vjfoo  the  property  for  the  amount  of  Its 
claim,  and  to  tbe  plalntKF  a  second  lien 
itherefm  to  tbe  extent  of  tiilrteen  hundred 
■dollars  and  Interest  as  provided  In  the  con- 
tract of  sale."  Baymond  v.  Glover,  87  I^c. 
772,  918;  Raymond  v.  Glover,  122  Cal.  477, 
65  Pac.  398.  Upon  the  last  trial  of  this  case 
In  tbe  court  below,  out  of  which  tbe  present 
appeal  arises,  tbe  cause  was  submitted  upon 
the  testimony  taken  at  tbe  two  previous 
trials  and  tbe  additional  testimony  of  one 
M.  N.  Avery,  cashier  of  tbe  defendant  bank, 
a  witness  called  in  its  behalf,  and  the  court 
found  that  tbe  defendant  bank  took  tbe  note 
and  mortgage  in  good  faith,  as  security  from 
one  Mnnroe,  without  notice  of  any  of  the 
facts  showing  equities  in  favor  ol  tbe  plaln- 
tlff,  and  pursuant  to  the  direction  of  the 
court,  on  remanding  the  cause,  as  to  tbe  de- 
cree which  should  be  entered  upon  such  a 
finding,  entered  one  in  favor  of  the  defend- 
ant bank.  The  plaintiff  now  appeals  from  an 
order  denying  her  motion  for  a  new  trial, 
which  motion  was  based  solely  upon  alleged 
Insufficiency  of  tbe  evidence  to  justify  this 
flndlog;  and  by  stipulation  tbe  bill  of  ex- 
ceptions used  on  the  appeal  disposed  of  In 
122  Cel.,  6S  Pac,  above  referred  to,  which 
-  contains  all  the  evidence  adduced  on  the  first 
and  second  trials,  together  witb  tbe  evidence 
■of  the  witness  Avery  taken  at  the  last  trial, 
«)nstltutes  the  statement  on  motion  tor  a 
new  trial,  upon  which  the  validity  of  such 
«rder  Is  to  be  determined  on  this  present 
hearing. 

Tbe  facts,  as  disclosed  by  tbe  record,  are 
Tecited  at  considerable  detail  In  tbe  previous 
opinions  referred  to,  particularly  In  37  Pac. 
772,  and  stated  generally  here  are  that  plain- 
tiff, in  July,  1891,  then  a  resident  of  tbe  state 
of  Massachusetts,  owned  a  tract  of  land  in 
Loe  Angeles  county,  this  state.  She  had  as 
her  agent  in  Los  Angeles  one  George  Mon- 
roe, who,  In  her  bebalf,  contracted  a  sale  of 
the  premises  to  tbe  defendants  Glover  for 
91,800;  the  sum  of  $500  to  be  paid  in  cash, 
tbe  balance  to  be  secured  by  mortgage  on 
the  property,  to  be  executed  by  the  Qlovers 
In  favor  of  plaintiff.  On  January  22,  1892, 
•plaintiff  acknowledged  and  forwarded  to  her 
agent,  Munroe,  a  deed  In  favor  of  tbe  Glov> 
-era,  to  be  delivered  on  payment  of  tbe  cash 
and  execution  in  her  favor  by  tbem  of  a  note 
end  mortgage  for  the  balance  of  tbe  contract 
price.  Munroe,  without  authority,  and  fraud- 
ulently, Inserted  bis  own  name  as  payee  in 
tbe  note,  and  as  mortgagee  in  the  mortgage, 
both  of  which  Instruments  were  dated  Feb- 
ruary 11,  1892,  and  these  the  Glovers,  de- 
ceived by  him,  and  supposing  that  the  papers 
ran  to  plalntlflF,  executed  without  reading, 
and  paid  tbe  $300.  About  February  22, 
1802,  Munroe  took  the  note  and  mortgage  to 
tbe  respondent  bank,  and  applied  for  a  loan 
of  $1,000  thereon,  which  was  made  to  him, 
the  nfnvsaid  note  and  mortgage  being  ten- 
dered to  and  accepted  by  tbe  bank  as  col- 
lateral security  for  the  loan.    These  facts 


are  practically  conceded  as  correctly  pre- 
senting the  general  situation,  and  are  sup- 
plemented by  considerable  evidence  offered 
on  the  part  of  both  plaintiff  and  defendant 
bank,  bearing  npon  the  sole  question  involved 
in  the  case,  namely,  whether  tbe  assignment 
of  tbe  note  and  mortgage  so  made  was  taken 
by  the  latter  with  notice  of  the  facts  show- 
ing the  equities  of  the  plaintiff.  We  will 
not  particularly  refer  to  or  analyze  tbia  evi- 
dence, because,  in  the  view  we  take  of  this 
case,  it  Is  unnecesaary.  Aside  from  tbe  evi- 
dence which  was  before  this  court  upon  tbe 
prevlons  appeals,  and  particularly  the  appeal 
disposed  of  in  122  Cal.,  55  Pac.  the  only  ad- 
ditional testimony  now  presented  is  that  of 
the  witness  Avery,  the  cashier  of  tbe  bank, 
who  negotiated  the  loan  to  Munroe,  and  who 
testified  that  be  never  heard  Munroe  state 
to  one  U.  S.  Glover,  before  he  took  the  as- 
signment of  the  mortgage,  that  be  (Munroe) 
bad  bought  the  mortgage  in  suit  from  plain- 
tiff; nor  did  he  know  that  plaintiff  bad  any- 
thing to  do  witb  It,  or  any  interest  In  the 
m<M>tgage,  until  the  trial  of  this  action.  Tbia 
was  offeiM  in  contradiction  of  tbe  state- 
ment of  Munroe,  who  had  theretofore  testi- 
fied for  plaintiff  on  these  matters.  And 
when  this  testimony  of  Avery  upon  the  last 
trial  is  compared  with  his  testimony  given 
on  tbe  former  trial,  it  will  be  found  to  be 
substantially  a  reiteration  of  such  former  tes- 
timony. So  that  for  all  practical  purposes 
tbe  evidence  under  which  tbe  present  finding 
is  attacked  is  in  all  respects  identically  the 
same  as  was  before  this  court  for  consid- 
eration upon  tbe  last  previous  appeal.  Upon 
that  appeal,  which  was  taken  by  tbe  defend- 
ant bank,  and  wher^n  it  assailed  the  find- 
ing then  made  against  it  that  It  had  taken 
the  note  and  mortgage  In  questicHi  witb  no- 
tice of  the  equities  of  plaintiff,  the  plaintiff 
(respondent  on  that  appeal),  in  suppwt  of 
such  finding,  and  upon  identically  the  same 
evidence  upon  which  it  is  contended  for  now. 
claimed  that  such  evidence  showed  both  con- 
structive and  actual  notice  to  the  bank. 
Particular  stress  was  not  given  to  the  claim 
of  actual  notice,  but  it  was  elaborately  and 
insistently  argued  that  pnx^  of  constructive 
notice  clearly  appeared.  In  disposing  of  that 
appeal  (122  Cal.  475,  55  Pac.  399)  the  court, 
in  considering  the  sufficiency  of  the  evidence 
(either  as  showing  constructive  or  actiml 
notice)  to  support  the  finding,  set  forth  cer- 
tain portions  of  it,  and  then  said :  "We  think 
this  evidence,  taken  together,  was  sufficient; 
if  believed  by  tbe  court,  to  warrant  it  in 
finding  that  the  defendant  bank  was  put 
upon  inquiry,  and,  having  failed  to  probe  tbe 
facts,  was,  as  a  matter  of  fact,  to  be  deemed 
as  taking  the  mortgage  witb  notice.  In 
other  words,  that  there  was  such  a  substan- 
tial conflict  in  the  evidence  as  to  preclude  us 
from  disturbing  the  finding  of  the  court  that 
appellant  took  the  mortgage  with  notice  of 
the  equities  In  favor  of  plaintiff.  The  court 
below  was  the  judge  of  the  credit  to  be  given 
to  the  several  witnesses,  and  we  cannot  dift- 
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tnrb  Its  eonclnsloiui  In  the  premises  exc^ 
in  case  of  patent  orar."  We  think  tbis  con- 
clusion of  the  court  that  there  was  auch  a 
■nbstantlal  conflict  In  tlw  evidence  prownted 
on  tbe  fiormer  appeal  aa  not  to  warrant  die* 
tnrblng  Hie  flndhiK  of  tbe  lower  conrt  then 
under  reiview  la  controlling  In  the  dlajxral- 
tlon  of  ttils  appeal.  The  same  snbstantlal 
conflict  exIatB  now  as  was  tonnd  to  exlat 
then.  It  Is  of  no  mnnent  that  tlie  present 
inquiry  Involves  the  snflSclency  ot  the  evi- 
dmee  as  to  a  finding  diametrically  <9poslte 
to  the  flnffing  thai  under  coiulderatlnL  The 
evidence  was  addressed  to  the  same  partlcn- 
lar  issue  upon  both  tbe  latter  trlala^  which 
was.  whether  the  bank  did  or  did  not  take 
with  notice,  and  this  was  tbe  only  matter 
upon  which  the  eabstftntlal  conflict  occurred. 
The  conflict  wblcb,  if  found  to  exists  pre- 
cludes tbe  appellate  court  from  interfalng 
with  a  particular  finding  la  such  a  substan- 
tial and  matwial  variance  In  tbe  evidence 
adduced  upon  t>oth  Bides  of  a  litigated  quea- 
tiwi  of  fact  as  wilt  sustain  the  determination 
of  tbe  lower  court,  no  matter  which  way  it 
may  find  tberefroin.  Unless  the  evidence  pre- 
sents this  condition,  it  cannot  be  said  to  be 
substantially  conflicting.  So  that  to  say  that 
a  finding  cannot  be  disturbed  because  the 
evidence  to  sustain  It  as  found  Is  substan- 
tially conflicting  Is  also  to  say  that,  if  the 
finding  was  the  other  way,  tbe  same  sub- 
stantial conflict  would  equally  preclude  Its 
dlstnrbance  by  the  appellate  court.  And  this 
Is  the  condition  of  this  case  on  the  appeal 
which  we  now  have  before  ua.  The  evl- 
drace  la  Identically  the  same  as  came  before 
tbe  court  on  tbe  former  appeal  as  affecting 
tbe  finding  of  notice,  and  which  was  de- 
cided to  be  conflicting.  In  tbe  absence  of 
any  additional  evidence  strengthening  or  af- 
fecting tbe  case,  tbe  judicial  declaratlMi  that 
was  then  made  that  It  was  bo  substantially 
conflicting  Is,  In  our  opinion,  decisive  of  tbe 
poln:  presented  on  this  present  appeal.  It 
is  true  that  on  tbe  former  appeal  there  was 
a  reversal,  and  tbe  cause  remanded  for  a 
new  trial  solely  upon  tbIs  Issue.  It  was  re- 
versed, bowcTer,  because  the  lower  court 
failed  to  rule  upon  an  objection  of  the  bank 
to  the  admissibility  of  certain  evidence 
w^hicb  the  court  provisionally  admitted,  re- 
serving a  ruling  on  the  objection,  which  It 
however,  omitted  to  finally  make,  and  the 
effect  of  wliicb  failure  to  rule  as  to  whether 
tbe  evidence  was  to  be  definitely  admitted 
and  considered  by  the  conrt  or  not  was  to  af- 
ford no  opportunity  to  tbe  bank  to  rebut  the 
evidence.  If  It  could,  and  was  so  advised. 
TbIs,  however,  only  afforded  an  additional 
opportunity  for  tbe  presentation  of  further 
evidence  In  the  case.  Tbe  declMon  on  this 
point  did  not  affect  tbe  other  decision  of  tbe 
court  that  from  all  tbe  evidence,  taken  to- 
gether, as  then  presented,  there  was  a  sub- 
stantial conflict  In  It.  Neither,  as  a  matter 
of  fact,  did  any  change  In  tbe  evidence  upon 
the  last  trial  spring  from  the  ruling  under 


whlA  the  case  was  reversed.  Wbatever- 
prlvlleges  this  ruling  accorded  were  not. 
availed  of  by  either  side,  and  the  record  now 
contains  exactly  tbe  same  evidence  as  was 
presented  and  conddered  upon  the  former 
appeal. 

TTndor  these  drcnmstancei^  then,  there  Is 
nothing  In  the  record  on  this  appeal  which 
presents  a  different  condltlcm  for  examina- 
tion as  to  the  only  point  litigated  upon  both 
trials  than  was  presented  on  the  former  ap- 
peal, to  wblcb  we  have  been  addressing  our- 
selves. And.  as  upon  such  former  appeal, 
upon  exactly  tbe  same  evidence  as  Is  pre- 
sented toe  consideration  now,  It  -ma  then 
held  that  that  evidence  was  so  substantlaUy 
conflicttog  upon  the  matter  as  to  whether 
the  bank  did  or  did  not  take  the  note  and 
m<ntgage  In  question  with  notice  that  tbis 
conrt  conld  not  disturb  a  finding  thereon 
made,  we  are  of  the  opinion  tluit  the  deci- 
sion upon  the  former  appeal  In  this  point 
must  be  held  controlling  upon  ttie  present 
appeal,  where  the  suOtdency  of  the  present 
flndlng  attacked  Is  to  be  examined  under  the 
same  conflicting  evidence. 

The  order  denying  a  new  trial  is  for  that 
reason  affirmed. 

We  concur:  McFARLAND,  J.;  HBN- 
SHAW,  J. 


SAN  JOSft  SAFE  DEPOSIT  BANK  OP 
SAVINGS  V.  BANK  OF  MADBBA 
et  al.  (Sac.  1,061.) 

(Supreme  Court  of  Gallfomlo.    Sept.  2,  1904.) 

UOBIQAGBS— FOBSCLOSUBK— UlCITATIONS. 

1.  Under  Civ.  Code.  |  2911.  proridhic  that  a 
Hen  Is  extinguished  by  tbe  lapse  of  the  time 
within  which,  under  the  provisions  of  the  Code 
of  Civil  Procedure,  an  action  can  be  be  brought 
on  tbe  principal  obligation,  where  a  mortgage 
was  given  to  secure  a  debt  resting  in  parol,  an 
action  on  the  debt  being  barred  in  two  years, 
an  action  to  foreclose  the  mortgage  was  bar- 
red in  tbe  same  time. 

D^artment  2.  Appeal  from  Superior 
Court,  Madera  County;  J.  K.  law,  Judge- 
Action  by  the  San  Joa6  Safe  Deport  Bank 
of  Savings  against  the  Bank  of  Madera  and 
others.  From  a  Judgment  In  fAvor  of  plain- 
tiff, defendants  appeal.  Reversed. 
See  64  Pac.  83,  85,  270. 

M.  K.  Harris,  S.  L.  Strother,  and  Bobt 
L.  Hargrove,  for  appellants.  Francis  A.  Pee, 

for  respondent 

McFARLAND,  J.  This  Is  an  action  to 
foreclose  what  plaintiff  designates  as  an 
"equitable  mortgage,"  and  judgment  went 
for  plaintiff,  as  prayed  for.  The  defendant 
the  Bank  of  Madera  appeals  from  tbe  Judg- 
ment and  from  an  order  denying  Its  motion 
for  a  new  trial,  and  the  defendants  Charles 

^  ^1.  8m  Limitation  of  Action^  toL  SI.  Cnt  Dig. 
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A.  Dworack  and  Mary  Dworftck  appeal  from 

the  Judgment. 

Under  our  views  of  the  case,  It  Is  not 
necessary  to  state  the  facts  with  much  lie- 
tall,  or  to  consider  all  the  points  made  hj 
appellants.  The  facts  material  for  the  pur- 
poses of  this  decision  are  these;  On  March 
4,  1803,  defendant  Charles  Dworack,  being 
the  owner  of  the  land  here  Inroived,  mort- 
gaged It  to  one  Roberts  as  security  for  $3,- 
000,  which  said  Charles  then  owed  Roberts. 
Afterwards,  on  January  10,  1894,  he  made  a 
second  mortgage  of  the  premises  to  his 
mother,  the  defendant  Mary  Dworack,  to 
secure  the  sum  of  $8,500.  Afterwards  Rob- 
-crts  commenced  an  action  to  foreclose  bis 
mortgage.  During  the  pendency  of  that  ac- 
tion, Charles  Dworack  made  to  hta  mother 
a  deed  purporting  to  convey  the  land  to  her. 
Afterwards  the  action  of  Roberts  resulted 
In  a  decree  of  foreclosure,  under  which  the 
land  was  sold  to  Roberts  for  $3,515,  and  he 
received  a  certtflcate  of  sale.  This  decree 
and  sale  were  regular  and  valid,  and  no 
question  Is  raised  as  to  any  of  the  proceed- 
ings on  the  foreclosure.  Bat  during  the 
period  of  redemption  the  defendant  Mary 
Dworack,  being  desirous  of  redeeming  from 
the  sale,  procured  from  plalntlfF,  for  the 
purpose  of  makinf?  the  redemption,  a  loan 
of  $3,750,  and  with  this  money  she  did 
accomplish  the  redemption.  At  the  time  of 
this  redemption  said  Mary  executed  a  cer- 
tain written  instrument,  designated  as  "Ei- 
bibit  E,"  dated  February  IS,  1895,  to  one 
Moultrie,  who  took  the  same  for  the  benefit 
of  plaintiff,  and  afterwards,  and  before  the 
commencement  of  this  action,  assigned  the 
same  to  plaintiff.  By  this  instrument  the 
said  Mary  did  "grant,  bargain,  sell,  assign, 
transfer,  and  set  over"  to  Moultrie  "all  my 
right  as  redemptloner  or  otherwise  by  rea- 
son of  the  redemption  thia  day  made  by  me"; 
also  "all  sums  of  money  of  every  kind,  char- 
acter, and  description  which  may  at  any 
time  become  due  or  owing  to  me  from  said 
sheriff,  or  otherwise,  In  the  event  snid  prop- 
erty be  at  any  time  redeemed  by  any  other 
person  or  persons."  By  this  instrument  she 
alflo  authorized  and  empowered  Moultrie  In 
lier  name  to  take  all  steps  necessary  to  pro- 
tect his  Interest,  and.  In  the  event  that  no 
other  redemption  be  effected,  to  obtain  from 
the  sheriff  "a  deed  to  said  property  In  pur- 
suance of  the  redemption  so  made  and  ef- 
fected by  me,  as  aforesaid."  This  instru- 
ment is,  on  its  face,  an  absolute  assign- 
ment and  grant  of  all  her  interest,  and  gives 
no  Intimation  that  it  is  only  a  mortgage  or 
lien  of  any  kind,  and  contains  no  reference 
to  any  sum  of  money,  and  no  promise  to 
pay  any  money.  But  plaintiff  alleges  tliat 
It  was  intended  as  a  lien  to  secure  the  pay- 
ment of  the  said  money  loaned  said  Mary  to 
effect  the  redemption,  and  aska  to  have  it 
foreclosed  as  a  mortgage;  and  the  court 
found,  upon  parol  evidence,  that  this  allega- 
tion was  tm^  and  rendered  Judgment  ac- 


cordtngly.  Before  the  oommencnnent  of 
thla  action,  the  defendant  Bank  of  Madera, 
who  waa  the  creditor  of  Charles  Dworack, 
had  acquired  the  title  of  Charles  and  Mary 
Dworack  to  the  premises,  although  with 
knowledge  of  the  foregoing  facts.  This  ac- 
tion was  not  commenced  until  more  than 
three  years  after  the  loan  of  the  said  money 
by  plaintiff  to  Mary  Dworack  and  after 
the  execution  of  said  E^zhibtt  E,  althou^ 
within  four  years  thereafter. 

Appellants  contend  that  the  InstnimeDt 
does  not  constitute  a  mortgage;  that  at 
most  it  either  merely  assigned  her  interest 
as  a  "redemptloner"  under  section  701,  Code 
Civ.  Proc.,  which  gave  the  assignee  only  a 
right  to  a  sheriffs  deed  to  tiie  event  of  no 
subsequent  redemption,  or  else  that  her 
right  as  a  redemptloner  merged  In  the  legal 
title  which  she  held  under  the  deed  from 
Charles,  and  thus,  being  a  succcbsot  in  In- 
terest of  the  Judgment  creditor,  she,  or  plain- 
tiff as  her  successor,  was  simply  restored  to 
the  estate.  But  under  our  views  this  point 
and  certain  other  points  made  by  appellants, 
need  not  be  considered.  We  will  assume, 
for  the  purpose  of  this  decision,  that  said 
Instrument  together  with  the  parol  evidence 
constituted  a  mortgage;  and  so  assuming, 
nevertheless.  In  our  opinion,  the  mortgage 
was  extinguished  at  the  time  of  the  com- 
mencement of  this  action,  and  appellants' 
plea  of  the  two  years'  provision  of  the  stat- 
ute of  limitations  should  have  been  sustain- 
ed. We  are  not  concerned  here  with  the 
statute  of  limitations  as  applicaMe  to  an  In- 
strument similar  in  its  character  to  that 
which  used  to  be  called  a  "dry"  mortgage — 
that  Is,  where  the  mortgagor  Incurred  no 
persona!  liability,  where  there  was  no  debt 
In  the  sense  of  an  obligation  that  could  be 
enforced,  and  where  the  mortgagor  had  mere- 
ly the  right  to  remove  the  Hen  by  payment 
of  a  certain  sum  of  money  within  a  certain 
time,  but  could  not  be  compelled  to  do  so. 
In  the  case  at  bar  it  was  averred  In  the 
complaint  that  plaintiff  advanced  "and  loan- 
ed" to  said  Mary  the  said  sum  of  $3,750; 
that  Exhibit  E  was  made  to  plaintiff  **to 
secure  It  In  the  repayment"  of  said  money, 
and  to  "secure  the  payment  by  her  to  It 
of  usual  banking  Interest  thereon";  that 
she  has  never  repaid  the  plaintiff  any  part 
of  said  money,  "and  the  whole  thereof,  prin- 
cipal and  interest,  Is  still  due,  owing,  and 
unpaid  from  her  to  plaintiff,"  and  the  prayer 
of  the  complaint  Is  that  it  be  adjudged  that 
"said  Mary  Dworack  Is  Justly  indebted  to 
plaintiff  In  the  sum  of  $3,750  and  interest," 
etc.;  that  the  mortgaged  premises  be  sold, 
and  the  proceeds  applied  to  the  satisfaction 
of  the  amount  found  due;  and  that  plaintiff 
"have  Judgment  and  execution  against  said 
Mary  Dworack  for  whatever  deficiency  may 
remain  after  applying  all  the  proceeds  of 
said  sale,"  etc.;  and  the  court  rendered  Judg- 
ment in  accordance  with  thla  prayer.  The 
fact  that  afterwards  plaintiff  filed  what  he 
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calls  a  *^in1ttei^  of  the  defldency  Judgment 
18  Immaterial.  We  fasTe  here,  therefore,  the 
ordinary  case  of  a  mortgage  given  to  secnre 
a  debt;  and  as  the  debt  In  this  case  rests 
merely  In  parol,  and  not  npon  a  written 
instrmnent.  It  was  barred  by  lapse  of  time 
in  two  years,  and  btiing  thm  barred  the  Hen 
of  llie  mortgage  sned  on  was  "extinguished" 
at  the  time  of  the  commencement  of  tbla  ac* 
tloB.     CiT.  Code.  I  2911. 

We  have  not  oTerlooked  the  authorities 
cited  by  respondent,  and  have  examined 
many  others  on  the  subject  Th»re  are  de- 
cisions Iq  which  It  has  been  held,  In  the  ab- 
sence of  statutory  provisions  to  the  con- 
trary, that  the  hnr  of  a  debt  by  limitation  Is 
not  such  a  "discharge*'  thereof  as  will  bar  a 
mortgage  securing  It  It  may  be  that  the 
general  law  on  the  subject  Is  correctly  stat- 
ed In  Jones  on  Mortgages  (section  899),  as 
follows:  '*The  rule  that  a  discharge  of  a 
debt  is  a  discharge  of  the  mortgage  has  no 
application  where  the  debt  la  merely  dis- 
charged by  the  statute  of  limitations,  or  by 
discharge  In  bankruptcy."  But  section  2911, 
ClT.  Code,  provides  as  follows:  "A  Hen  Is 
extinguished  by  the  lapse  of  the  time  within 
which  under  the  provisions  of  the  Code  of 
Civil  E^ocedure,  an  action  can  be  brought  up- 
on the  principal  obligation."  This  language 
precludes  the  construction  that  tlie  bar  of 
tbe  statute  of  llmitatlonfl  is  not  a  discharge 
within  the  rule,  and  is  an  answer  to  the 
case  of  Union  Water  Company  Uutphy's 
Flat  F.  Co.,  22  Cal.  621,  and  other  cases 
cited  by  respondent;  olthou^  It  may  be 
said  that  In  the  ITnton  Water  Company's 
case  there  was  no  personal  liability.  In  the 
first  part  of  tbe  opinion  In  Newhall  v.  Sher- 
man &  Clay,  124  Cal.  609.  57  Pac.  387.  there 
Is  some  language  relied  on  by  respondent 
which  was  not  necessary  to  the  decl^on  of 
the  case.  In  that  case  the  action  on  the 
mortgage  was  barred  by  the  four  years' 
limitation,  and  no  other  question  was  in- 
volved. But  In  tbe  latter  part  of  the  opin- 
ion It  is  sold  that  "whether  plalnHlTs  cause 
of  action  is  barred  depends  upon  when  the 
money  loaned,  for  which  the  mortgage  was 
given  as  security,  was  dae  and  payable.  It 
not  appearing  «  •  *  that  any  time  was 
given  or  fixed  for  the  payment  of  the  loan, 
the  presumption  would  therefore  necessarily 
arise  that  It  was  due  immediately  or  upon 
demand,  and  therefore  was  barred  at  the 
time  this  action  was  commenced,'  and  that 
the  debt  secured  by  the  mortgage  being  bar- 
red, it  necessarily  follows  that  tbe  mort- 
gage is  also  barred."  Citing  numerous  Cal- 
ifornia cases,  and  section  2011,  Civ.  Code. 
The  "principal  obligation"  In  the  case  at  bar 
was  clearly  the  Indebtedness,  and  as  It  was 
not  founded  op  a  written  promise,  an  ac- 
tion on  It  was  barred  in  two  years  after  It 
accrued.  Indeed,  the  asserted  mortgage  It- 
self rested  only  In  parol.  The  written  as- 
Klgnment  or  grant  was  only  one  link  In  the 
chain  which  was  relied  upoa  to  sustain  tlw 


action.  Hie  concluBl«m  here  readied  may 
wwk  a  hardship  on  plaintiff;  but  such  a  re- 
sult does  sometime  follow  a  neglect  to  keep 
within  the  statute  of  llmltatlona,  which  np- 
on the  whole  Is  a  beneficial  taw. 

The  Judgment  and  orAae  appealed  from 
are  reversed. 

We  concur:  HBNSHAW,  J.;  LOiUGAN, 

J. 


McGABTHT  v.  OASTON  RIDGIQ  HILL  ft 
MIN.  CO.   (Saa  1,077.) 

(Sapreme  Court  of  California.    Sept.  1,  1904.) 

RUIBANCES  —  WATBB  COUBBB  —  POLLUTION  — 
VOLnMTABT  ABATEMBKT  —  KFrSCT  —  COSTS— 
niBCBETION  —  EQUITY  JUEISDICTION— 6UPB- 
RIOB  COUBT—VEBDICT— VACATION— OAUAQXB 
— ASaSsaUKNT  BT  COUBT. 

1.  Where  defendant  polluted  water  of  a  creek 
by  throwing  refuse  mineral  matter  therein  so 
that  tbe  water  used  by  plaintiff  was  oSesBlve 
and  unwholesome,  bucd  act  eonstftnted  a  nui- 
sance, within  Code  Civ.  Proc.  S  731,  provitjing 
that  anythioK  which  is  injurious  to  health,  or 
ofCeosivc  to  tbe  senses,  or  an  obstruction  to  tbe 
free  use  of  property,  so  as  to  interfere  with  the 
enjoyment  of  life  or  property.  Is  a  nuisance. 

2.  A  suit  for  tbe  abatement  of  a  nuisance  by 
an  injunction,  either  prohibitive  or  mandatory,  / 
ia  within  the  equitable  Jurisdiction  of  the  sa-\ 
perior  court,  under  ihe  mreet  provisions  of  the 
Constitution. 

3.  Since  in  a  suit  to  abate  a  nuisance  the  re- 
cov-ery  of  damages  constitutes  Incidental  relief 
only,  Bnd  the  defendant  la  not  entitled  to  bRV« 
such  damages  assessed  by  a  jury  aa  a  matter  of 
right,  it  was  not  error  for  the  court  to  refuse  - 
to  accept  a  verdict  on  the  issue  of  daouuies  ' 
In  audi  an  action  on  the  eround  that  the  verdict 
waa  not  in  accordance  with  the  evidence,  and  to 
itself  make  a  finding  of  damages. 

4.  The  fact  that  at  the  time  tbe  court  render- 
ed its  decision  tbe  nuisance  bad  been  voli^- 
tarily  abated  by  defendant,  by  reason  of  which 
fact  plaintiffs  application  for  injunction  was 
denied,  did  not  deprive  the  court  of  juriadic- 
tion  to  assess  damnses,  since  the  action  did 
not  cease  to  be  one  for  tbe  abatement  of  a  nui- 
sance within  the  court's  equitable  jurisdiction 
because  of  audi  voluntary  oibatement 

6.  A  suit  for  the  abatunent  of  a  nuisance  and 
for  damages  is  nn  action  not  mentioned  In  Code 
Civ.  Proc.  8  1022.  prescribing  actions  In  which 
costs  are  allowed  of  course  to  a  successful  plain- 
tiff, and  hence  costs  may  be  allowed  therein  in 
the  discretion  of  the  court,  as  authorlaed  hy 
section  1025. 

Commissioners*  Decision.  Department  2. 
Appeal  from  Superior  Court,  Nevada  County; 
F.  T.  Nilon,  Judge. 

Action  by  John  McCarthy  against  the  Gas- 
ton Ridge  Mill  &  Mining  Company.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Page,  McCotchen,  Harding  &  Knight,  for 
appellant   J.  M.  Walling,  for  respondent. 

HARRISON,  O.  The  plaintiff  is  the  owner 
of  a  tract  of  land  In  the  county  of  Nevada, 
which  he  has  occupied  as  his  residence  and 
cultivated  for  many  years,  irrigating  it  by 
means  of  water  brought  thither  from  the 
South  Forte  of  Poomutn's  creek,  through  a 
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ditch  of  which  he  Is  also  the  owner.  The 
defendant,  since  January,  1900,  has  been  en- 
gaged  In  mining  and  milling  In  that  county, 
and  has  constructed  a  ditch  through  which 
sand  and  refuse  matter  have  been  carried 
from  Its  works  and  discharged  into  said  fork 
of  Poorman'e  creek  above  the  head  of  the 
plaintiff's  ditch,  and  thence  Into  and  through 
said  ditch  upon  the  lands  of  the  plaintiff.  In 
his  complaint  herein  the  plaintiff  alleges  that 
by  reason  of  these  acts  of  the  defendant  the 
waters  flowing  through  hia  ditch  are  render- 
ed offensive  to  the  smell,  unwholesome,  and 
so  polluted  as  to  be  unfit  for  watering  his 
stock,  and  that  the  sand  caused  to  be  de- 
posited upon  his  land  Is  injurious  to  it,  and, 
it  continued,  will  render  It  unfit  for  cultiva- 
tion. He  therefore  asked  that  the  defend- 
ant be  enjoined  from  further  commlttliig 
said  acts,  and  that  he  recover  judgment  for 
the  damages  already  sustained  therefrom. 
The  action  was  commenced  February  13, 
1901,  and  on  June  15th  the  defendant  an- 
swered the  complaint  The  cause  came  on 
for  trial  October  17,  1901,  and  special  is- 
sues as  to  the  amount  of  damage  sustained 
by  the  plaintiff  were  submitted  to  the  Jjh, 
The  Jury  found  that  the  plaintiff  had  not  sus- 
talned  any  damage,  but  the  court  refused  to 
accept  their  verdict.  After  this  verdict  had 
been  given,  the  defendant  filed  a  supple- 
mental answer  November  16,  1901,  allef^ng 
that  since  the  commencement  of  the  action 
defendant  had  constructed  a  ditch  from  Its 
mine  and  mill  to  a  point  In  said  South  Fork 
of  Poorman's  creek  below  the  head  of  the 
plalutlfTs  ditch.  Into  which  It  had,  since  its 
completion,  discharged  all  the  water  used  by 
It  In  the  operation  of  Its  mine  and  mill  that 
could  In  any  way  pollute  or  affect  the  waters 
flowing  upon  the  plalntUTs  land.  Thereafter, 
January  8.  1902,  the  court  rendered  its  deci- 
sion, and  found:  "That  since  the  27th  day 
of  January,  1900,  and  until  about  the  18th 
day  of  October,  1901,  the  defendant  had  caus- 
ed sand  and  tailings  from  its  quartz  mill  to 
flow  down  into  the  South  Pork  of  Poorman 
creek  at  a  point  on  said  stream  above  the 
head  of  plaintiff's  ditch,  and  thence  into  and 
through  said  ditch  upon  the  cultivated  lands 
of  plaintiff,  and  also  filling  the  ditches  of 
plaintiff  with  sand  and  ddbrls,  and  contam- 
inating the  waters  of  plaintiff,  and  rendering 
said  waters  unfit  Cor  watering  stock,  to  plain- 
tiff's damage  in  the  sum  of  fifty  dollars. 
That  since  the  commencement  of  this  action 
plaintiff  has  constructed  a  ditch  In  such  man- 
ner and  of  such  capacity  as  to  carry  the  sand 
and  debris  from  its  mill  to  said  South  Pork 
of  Poorman  creek  and  deposit  the  same  in 
said  creek  at  a  point  below  the  head  of  plain- 
tiff's ditch,  where  the  same  will  not  Injure 
plaintiff."  Upon  the  facts  found  by  It  the 
court  held  that  the  plaintiff  was  entitled  to 
recover  Judfrment  against  the  defendant  for 
the  sum  of  $50  for  the  damage  sustained  by 
its  acts,  and  hia  costs  expounded  In  the  ac- 
tion, amountiag  to  $137.60,  but  denied  his 


application  for  an  Injunction.  Judgment  ac- 
cordingly was  thereupon  entered.  The  de- 
fendant has  appealed  therefrom,  bringing  the 
appeal  here  upon  the  judgment  roll,  without 
any  bill  of  exceptions,  and  presents  as 
grounds  for  its  reversal  that  the  court  erred 
In  disregarding  the  verdict  of  the  Jury  and 
awarding  damages  to  the  plaintiff,  and  also 
In  allowing  the  plaintiff  to  recover  his  costs 
of  suit.  In  support  of  its  appeal  the  appel- 
lant contends  that  the  complaint  of  the  plain- 
tiff presents  merely  an  action  at  law,  which 
it  was  entitled  to  have  determined  by  a  Jury, 
and  that,  as  the  plaintiff  recovered  less  than 
$300  damages,  be  1b  not  entitled  to  recover 
his  costs. 

The  action  is  one  for  the  abatement  of  a 
nuisance  and  to  recover  damages  sustained 
from  Its  maintenance.  The  facts  allied  In 
the  complaint  as  the  grounds  for  the  action, 
and  found  by  the  court  to  be  true,  constitut- 
ed a  nuisance,  and  created  a  cause  of  action 
in  bis  behalf,  entitling  him  to  a  Judgment  for 
the  damages  sustained  by  him,  and  that  the 
nuisance  be  enjoined  or  abated.  Code  Civ. 
Proc.  S  731.  The  Constitution  has  conferred 
upon  the  superior  court  original  Jurisdiction 
"in  all  cases  In  equity,"  and  also  "of  actions 
to  prevent  or  abate  a  nuisance."  If  the  plain- 
tiff would  merely  seek  Judgment  for  the  dam- 
ages sustained  by  him  his  action  may  be 
brought  either  in  the  superior  court  or  in 
the  justices'  court,  according  to  the  amount 
of  damage  claimed  by  him.  If  be  would 
seek  the  abatement  or  prevention  of  the  nui- 
sance, he  can  bring  bis  action  only  in  the 
superior  court  Such  action  may  be  main- 
tained in  that  court  whether  he  seeks  in  ad- 
dition thereto  to  recover  damages  in  excess 
of  $300,  or  even  if  no  damages  are  claimed. 
Whether  the  jurisdiction  of  the'  superior 
court  to  entertain  the  action  Is  referred  to 
the  ciduse  In  the  constitution  giving  it  juris- 
diction "in  all  cases  in  equity,"  or  to  the  ' 
clause  giving  it  Jurisdiction  "of  actions  to 
prevent  or  abate  a  nuisance"  is  Immaterial. 
The  prevention  or  abatement  of  a  nuisancet 
is  to  be  accomplished  by  means  of  an  inJunc-\ 
tion  either  prohibitive  or  mandatory,  and  an! 
action  therefor  Is  within  the  equitable  Juris-} 
diction  of  the  court,  and  Is  to  be  governed 
by  the  principles  prevailing  In  that  Jurisdic- 
tion. Sullivan  V.  Boyer,  72  Cal.  248,  13  Pac. 
655,  1  Am.  St  Rep.  51;  Richardson  v.  City 
of  Eureka,  110  Cal.  441,  42  Pac.  965.  The 
Constitution  does  not  give  to  a  party  the 
right  to  have  the  Issues  in  such  action  tried 
by  a  jury,  nor  Is  the  action  within  those  In 
which  the  Legislature  has  authorized  a  Jury 
trial.  Code  Civ.  Proc.  $  592.  The  prayer  for 
damages  is  incidental  to  the  relief  sought 
(Hudson  V.  Doyle,  8  Cal.  102;  Courtright  v. 
Bear  R.  W.  &  M.  Co.,  30  Cal.  576),  and,  as 
the  action  Is  properly  brought  in  a  court  of 
equity.  It  will  determine  all  the  Issues  in 
the  case  (McLaughlin  v.  Del  Re,  64  Oal.  474, 
2  Pac.  244).  The  court  may  call  In  a  jury, 
and  ask  for  Its  Judgment  upon  one  or  more 
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Issues  of  fact,  bat  the  verdict  of  the  Jury  is 
merely  advisory,  and  may  he  disregarded  by 
the  court.  Bweetser  v.  Dobbins,  65  Cal.  629, 
4  Pac.  MO.  The  evidence  upon  the  Issues 
BDbmftted  to  the  Jury  is  not  in  the  record, 
end,  as  the  appellant  Is  not  questioning  Its 
safllclency  to  sustain  the  finding  of  the  court, 
we  must  assume  that  the  court  was  Justified 
In  disregarding  the  verdict  of  the  Jury  and 
making  its  finding  In  accordance  with  the 
erldoice  upon  that  Issue. 

In  support  of  Its  claim  that  the  plaintiff 
was  not  entitled  to  recover  his  costs  the  ap- 
pellant taas  dted  Blmes  v.  Johnson,  61  Gal. 
258,  and  Brown  t.  Delavau,  68  CaL  303. 
These  actions  were  to  recover  damages  for 
treapaaa  to  real  property,  In  one  of  which  the 
plaintiff  failed  to  show  that  he  bad  ever  had 
any  right  to  equitable  relief,  and  In  the  other 
abandoned  such  claim.  It  was  held  fluit  the 
mere  fact  that  he  bad  asked  for  relief  in 
equity  In  addition  to  seeking  to  recover  dam- 
ages did  not  entitle  him  to  recover  the  costs 
of  his  salt;  that  in  aocta  a  case  the  action 
Is  to  be  regarded  merely  as  an  action  for 
damages.  These  decisions  are,  therefore,  in- 
applicable to  a  case  where  the  plaintiff.  In 
addition  to  asking  for  relief  in  equity,  has 
sbowa  his  right  to  sacb  relief,  and  the  court 
baa  made  a  finding  of  tact  abowlng  that  be 
was  entitled  thereto. 

In  the  present  case  the  direct  purpose  of 
tbe  action  was  to  abate  the  nuisance,  and  the 
damages  sought  were  merely  incidental 
thereto.  The  conrt  baa  found  that  at  tbe 
commencement  of  the  action  the  defendant 
was  maintaining  the  nuisance  complained  of, 
and  that  It  continued  to  maintain  it  nntil  a 
time  subsequent  to  the  submission  of  tbe 
Issues  to  the  Jury.  It  has  also  found  that 
after  tbe  commencement  of  the  action  the 
defendant  constructed  a  ditch  for  tbe  pur- 
pose of  diverting  tbe  fiow  of  water  In  ^  dif- 
ferent direction,  and  that  thereby  It  had 
ceased  to  pollute  tbe  plaintiff's  land.  As  tbe 
nuisance  had  been  abated  at  the  time  tbe 
court  rendered  Ite  decision,  tbe  occasion  for 
an  order  for  Its  abatement  bad  ceased,  and 
for  that  reason  It  was  proper  to  deny  the 
plalntHTs  ai^Ilcatlon  for  an  injunction.  Tbe 
suggestion  of  the  appellant  that  the  reason 
why  tbe  court  did  not  grant  tbe  injunction  Is  ; 
not  open  to  Investigation  Is  untenable.  The 
finding  of  the  court  that  at  the  commence- 
ment of  tbe  action  tbe  defendant  was  main- 
taining a  nuisance,  and  that  It  continued  to 
maintain  It  until  after  the  cause  had  been 
tried,  and  that  the  plaintiff  had  thereby  sus- 
tained damage,  gave  him  the  right  to  a  Judg- 
ment for  Its  abatement.  The  omission  to 
give  such  Judgment  Is  explained  only  by  the 
finding  of  the  court  that  tbe  defendant  bad 
Itself  abated  the  nuisance  before  tbe  Judg- 
ment was  rendered.  Tbe  action  did  not 
cease  to  be  an  action  for  tiie  abatement  of 
a  nuisance,  and  within  tbe  equitable  juris- 
diction of  tbe  court,  because,  after  ite  com- 
mencement, fbe  defendant  of  its  own  mo- 


tion, caused  Its  abatement  It  was,  there- 
fore, one  of  the  "other  actions  than  those 
mentioned  in  section  1022,"  In  which,  under 
sectioh  1026.  Code  Civ.  Proc,  costs  may  be 
allowed  or  not.  In  tbe  discretion  of  the  court  , 
We  advise  that  the  Judgment  be  affirmed. 

We  concur:   COOPER.  &;  OHIPafAN.  C. 

For  the  reasons  ^ven  In  the  foregoing 
opinion,  the  Judgment  Is  affirmed:  HEN- 
SHAW.  J.;  McFABLAND,  J.;  LOBIOAN,  J. 


BCHNITTGER  v.  OLD  HOME  CONSOL. 
MIN.  CO.  et  al.    (Sac.  1,239.) 
(Supreme  Court  of  California.    Sept  8,  100ft.) 

COBPORATIONS — ACTS  OF  OIBECTOBS— VOTINO— 
.EFFECT  OF  INTBBKST— INFORMl.TIOIft— 
Ot^'Y  TO  niBCLOBB— INTENT. 

1.  A  loan  of  money  by  directors  of  a  corpora- 
tion to  the  corporation,  while  voidable  at  the  In- 
stance of  the  beneficiary  for  any  violation  ot 
tbe  directors*  duties  aa  trastees,  is  not  ipso  fac- 
to void. 

2.  Wbere  a  proposition  to  borrow  UHmey  from 
certain  directors  of  a  corporation  was  carried 
by  sufficient  votes  ot  other  members  of  the 
board  of  directors  to  render  the  same  valid 
without  the  votes  of  the  lending  directors,  the 
fact  that  such  lending  directors  were  present  at 
the  meeting  and  voted  for  the  transaction  did 
not  Invslidate  the  same. 

8.  That  directors  of  a  corporation  loaning 
money  to  it  did  not  disclose  to  the  other  mem- 
bers of  the  board  of  directors  the  fact  that  they 
•were  the  real  parties  who  were  loaning  the 
money,  or  that  the  person  in  whoee  name  the 
transaction  was  had  was  merely  a  figurehead, 
did  not  Invalidate  it,  in  the  absence  of  a  show- 
ing that  the  corporation  sustained  some  loss  by 
reason  thereof,  or  that  the  loaning  directon; 
thereby  obtained  an  undut  advantage  over  the 
corporation. 

4.  That  directors  of  a  cori>oratlon.  In  mak- 
liig  a  loan  to  It,  did  so  for  tbe  purpose  of  bring- 
ing suit  to  foreclose  the  mortgage  wearing  it 
ana  finally  acquiring  the  title  to  the  property  of 
the  corporation,  in  violation  of  their  trust,  was 
immaterial,  the  coi-poration  having  retained  the 
benefit  of  tbe  loan ;  since  such  directors  could 
only  purchase  at  public  sale  under  a  decree  of 
foreclosure,  the  samt-  as  otoer  stockholders  or 
third  persons. 

Conmilsslonan'  Decision.  Department  L 
Appeal  from  Superior  Court,  Nevada  County ; 
F.  T.  Nllcm,  Judge. 
I  Action  by  F.  Sdmlttgn  against  the  Old 
Home  Consolidated  Mining  Company  and  oth- 
ers. From  a  Judgment  In  favor  of  plaintiff, 
defendants  appeal.  Affirmed. 

Bobt  Ash,  for  appellante.  F.  J.  Oasteltaun. 
fbr  respondent. 

HARRISON,  a  Tbe  Old  Home  CJonsoI- 
idated  Mining  Company  Is  a  corporation  or- 
ganized under  the  laws  of  this  Mate,  and  hav- 
ing a  board  of  five  directors,  who,  at  tbe 
times  herein  considered,  were  John  McKewen, 
(George  T.  Emery,  Walter  McG.  Logan,  F. 
Hahn,  and  C.  W.  Weld.  August  16,  1807,  it 
executed  to  the  plaintiff's  assignor  Ito  prom- 

1 L  8m  CerpOniUons,  voL  IS,  Csnt  Dig-  I  1367. 
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Issory  note  for  $5,000,  payable  tm>  yeon  ;  la  entitled  to  no  farther  Intereat.  Upai  ttwM 

thereafter,  with  Inters  at  the  rate  of  1  per  flndlnga  the  court  held  that  the  plalntlfE  was 

cent  a  month,  and  at  tiie  same  time,  tor  entitled  to  Jodgmmt  against  the  defeudanta 

the  pnrpoae  of  securing  Its  payment,  necuted  for  the  sum  of  95,000,  without  any  interest 

a  mortgage  upon  certain  mining  property  thereon,  together  with  fSOO  as  counsel  tees, 

within  this  state.  The  promtesory  note  was  oAd  9100  for  costs  of  reoelver,  and  fOr  a  de- 

also  indorsed  by  each  of  Its  directors.  The  cree  of  ftweclosure  against  tlw  defendant  oor- 

executlon  of  the  mortgage  was  duly  author-  poratton,  and  sale  of  the  mortgaged  proper- 

ixei  by  a  vote  of  more  than  two-thirds  of  its  ty  to  satisfy  said  amount   From  the 

stockholders  at  a  meeting  called  tor  that  ment  thus  entered  tiie  deHsndants  haTe  ap- 

purpose.  Prior  to  Its  maturity  the  note  was  pealed  upon  the  Jud^nent  ndl  alone  without 

assigned  to  the  plaintiff.  Interwt  on  the  note  any  bill  of  excepthms. 

was  paid  by  the  corporation  up  to  August  The  appellants  do  not  questkn  the  snffl- 
16,  1901.  October  8,  1001,  the  present  action  '  deney  of  the  evidence  to  sustain  the  findings 
was  brought  against  the  corporation  and  G.  of  the  court,  or  claim  that  the  evidence  he- 
W.  Weld  and  Walter  McG.  Logan,  two  of  fore  the  court  would  have  authorized  any 
the  Indorsers,  to  recover  the  amount  of  the  further  or  different  findings,  but  ui^  in 
note,  and  tor  a  foreclosnre  of  the  mortgage,  support  of  their  appeal  that,  as  Hafan  and 
The  action  was  defended  i^n  the  ground  McKew«i  were  directors  of  the  corporation 
that  the  moDcy  tor  which  the  promissory  npte  defendant  their  relation  to  the  corporation 
was  given  and  the  mortgage  executed  was  and  to  its  stockholders  was  that  of  trustees, 
the  money  of  and  famished  by  the  directors  '  and  that  by  virtue  of  that  relation  the  trans- 
Hahn  and  McKewen ;  that  they  are  the  real  j  action  In  which  the  loan  was  mado  to  the 
parties  In  Interest  In  the  transaction,  and  corimratlDn  was  void.  A  director  of  a  ooc^ 
that  they  entered  into  it  for  the  purpose  of  poratlon,  like  any  other  trnatoe,  is  bound  to 
foreclosing  the  morteage  and  obtaining  flie  act  In  the  utmost  good  faith  toward  his  bene- 
property  of  the  corporation ;  ttiat  in  so  doing  ficiary  (Civ.  Code,  f  2228).  and  is  forbidden 
they  violated  their  duties  as  trusteefl,  and  to  take  part  In  any  transactlmi  concerning 
that  for  this  reason  tiie  note  ajid  mortgage  the  trust  in  which  he  has  an  interest  ad- 
was  void,  verse  to  that  of  his  beneAciaiy  ^v.  Code, 
Upon  the  trial  of  the  cause  the  court  fbnnd  S  2230) :  but  he  is  not  absolutdy  prechided 
tiiat  the  corporation  defendant  had  received  from  dealing  directly  with  the  corpomllon 
tlie  $5,000  tor  which  Its  promissoty  note  and  of  which  be  Is  a  director.  Any  transa<?tfnn 
UKH'tEage  had  been  executed,  and  that  the  between  them  is  subject  to  rigid  scrutiny, 
^transaction  was  thereafter  ratified  by  the  ,  and  Is  voidable  at  the  instance  of  the  hen- 
vote  of  more  than  two-thirds  of  Its  stotdc*  efldary  for  any  violation  of  hia  duty  as 
holders;  that  the  money  loaned  to  It  was  trustee,  but  is  not  Ipso  facto  void.  "Thp 
in  fitet  the  money  of  the  directors  Ilahn  and  \  mere  fact  that  the  creditor  was  a  director  of 
McKew-cn,  and  that  they  are  the  renl  parties  the  company  does  not  render  the  transaction 
in  interest  in  the  note  and  mortgnse;  that  fraudulent.  There  !■  nothing  which  forbids 
the  note  was  made  In  the  nnnie  of  Helene  elthw  members  or  directors  of  a  corporation 
Mayer:  that  the  note  and  mortage  were  from  making  contracts  with  It  like  any 
given  to  aud  In  her  name  with  the  purpose  otber  individual,  and  when  Uie  contract  is 
and  object  on  the  part  of  said  Uahn  and  made  the  director  stands  as  to  the  contract 
HcKewen  to  obtain  control  of  the  property  !  In  the  relation  of  a  stranger  to  the  corpora- 
of  the  corporation ;  that  tbe  assignment  from  |  tlon."  Stratton  v.  Allen,  16  N.  J.  Eq.  220. 
her  to  the  plaint  Iff. heroin  was  not  a  bona  fide  |  Mr.  Thompson  soys  (3  Thompson  on  Corp.  { 
transaction ;  that  the  name  of  tbe  plalntlfF  :  20G8) :  "We  therefore  find  the  prevailing 
was  inserted  In  said  assignment  In  order  to  ;  doctrine  to  be  that  the  director  of  a  corpora- 
cover  up  the  Interest  of  said  Hahn  and  Mc-  ',  tlon  may  advance  money  to  It  may  become 
Kewen,  and  to  give  It  tbe  appearance  of  an  ,  its  creditor,  may  take  from  it  a  mortgage  or 
actual  bona  fide  transaction ;  that  at  the  other  security,  and  may  enforce  the  same  like 
meeting  of  the  board  of  directors  of  the  de-  any  other  creditor;  but  always  subject  to 
fendant  ooriwratlon  at  which  the  loan  was  '  severe  scrutiny,  and  under  the  obligation  of 
authorized  all  of  the  directors  were  present,  acting  In  the  utmost  good  faith."  See,  also, 
and  that  Ilahn  and  McKewen  participated  Taylor  on  Corp.  i  634;  Twin  Licft  Oil  Co. 
therein;  that  at  that  meeting  It  was  stated  '  v.  Marbury,  91  V.  8.  587.  23  L.  Bd.  828; 
to  the  board  by  the  attorney  of  Helene  Mayer,  Beach  v.  Miller,  130  111.  162,  22  N.  B.  464, 
that  the  loan  could  be  obtained  from  her,  and  17  Am.  St,  Rep.  291 ;  Santa  Cruz  R.  R.  Co.  v. 
that  the  directors  other  than  Hahn  and  Mc-  SprecUles,  (!,">  Cal.  193,  3  Pac.  861.  802;  Sut- 
Kewen  l)elle^ed  that  the  money  would  be  -tor  St.  R.  R.  Co.  v.  Baum,  66  Cal.  44,  4  Pac. 
fnmlBlied  by  her;  that  Hahn  and  Mclieweii  910;  Pauly  v.  Panly,  107  Cal.  8,  40  Pac.  20, 
did  not  at  that  meeting  or  at  any  otber  time  4S  Am.  St.  Rep.  OS;  Phillijjs  v.  Sanger  Lnm- 
state  from  whom  the  loan  was  to  be  ob-  ber  Co.,  130  Cal.  431,  62  Pac.  749. 
talned.  The  court  also  found  that  intero.st  The  question  presented  upon  this  appeal 
had  been  paid  upon  the  note  up  to  August  does  not  Involve  the  validity  of  a  tranaaetlon 
16,  1901,  and  that  since  that  date  no  Interest  In  which  the  director  of  a  corporation  has 
had  been  paid,  and  held  that  the  plaintiff  ,  executed  a  contract  on  behalf  of  the  corpora- 
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Uon  In  wtdtA  he  Is  personally  Inta-ested,  r 
irltboat  any  preriovs  anttority  of  the  cor*  , 
poratlon,  or  vhoe  ttie  resolutloB  autiborteli^ 
Its  exeeatlon  depended  upon  his  vote  fhere> 
for.  The  transaction  was  bad  under  the  an- 
thcnritr  nt  tbe  eoiponrtlon,  giren  at  a  meeting 
of  the  board  of  directors,  at  wUtA  all  woe 
preamt;  and,  althongh  the  court  llnda  that 
at  that  meeting  Hahn  and  HeKewen  **Trere 
preaent  and  participated  therein,"  It  does 
not  Und  that  tbey  voted  upon  the  proposi- 
tkm  for  the  loan.  But,  even  if  they  had  vot- 
ed for  It,  the  transaction  wonid  not  have  been 
thereby  vitiated,  Inaannu^  as  the  votes  of 
the  other  three  members  of  the  board  wen 
snfflelent  to  make  the  reeolntton  effective. 
Porter  v.  Lassoi  Oo.,  etc.,  Go.,  127  Oal.  261, 
S9  Pac.  B63.  It  traa  not  a  fraud  npon  the 
corporation,  or  npon  fbe  other  m«nbers  of 
the  board,  for  these  directors  not  to  disclose 
the  fact  that  they  were  the  real  parties  who 
were  loaning  the  money,  or  that  the  person 
in  whoso  name  fht  transaction  was  had  was 
merely  a  figurehead.  It  was  no  violation  of 
tbelr  &aty  as  tmstee  to  loan  tiie  money  in 
the  name  of  another  rather  than  In  their  ! 
own,  unless  It  could  be  shown  tiiat  thereby  ! 
tbe  corporation  snstalned  some  detriment,  or 
they  obtained  some  undue  advuitage  over  the 
corporation.  ! 

The  allegatlim  in  the  answer  tiiat  Hahn  I 
and  McKewen  procured  the  loan  to  be  made 
In  file  name  of  Helene  Mayer  "for  tbe  sole  | 
purpose  at  that  time  to  bring  suft  to  fore-  , 
dose  said  mortgage,  and  finally  acquire  the 
title  to  the  mining  property  of  said  corpora- 
tion. In  violation  of  ttielr  trust,**  Is  not  found 
by  ttie  court  to  be  a  fact,  and  it  must  be  as- 
sumed that  there  was  no  evidence  tending  to 
establish  that  allegation.  Tbe  finding  that  the 
money  was  loaned  and  the  note  and  mortgage 
glT«i  in  her  name  *VItb  the  purpose  and  ob- 
ject on  tbe  part  of  said  flahn  and  McKewen, 
and  both  of  them,  of  obtaining  control  of  the 
property  of  said  corporation,**  does  not  entitle 
fbt  corporation  to  avoid  its  agreement  and 
retain  tbe  money.  Whatever  may  have  been 
the  underlying  motive  f6r  «itertalnlng  this 
purpose,  the  corporation  was  In  no  respect 
Injured  thereby.  They  conld  obtain  control 
of  the  mortga^  property  only  through  a 
sale  at  public  auction  under  a  decree  of  fore- 
closure. If  they  should  become  the  pur- 
chasers  at  such  sale,  tiie  property  would  still 
be  subject  to  redemption  either  by  the  corpo- 
ration, or;  in  Its  twhalf,  by  any  of  Its  stoclc- 
bolders.  Wright  v.  Orovllle  M.  Co.,  40  Cal. 
20.  The  transaction  was  not  concealed  from 
the  stD(&holders.  ^e  resolution  authorizing 
it  was  spread  upon  tbe  records  of  the  cor- 
poration. Bahn  and  McKewen,  as  well  as 
the  other  directors,  'Indorsed  the  note,  and 
tiie  note  and  mortgage  were  recorded  In  the 
county  recorder's  ofDce,  and  thereafter  the 
stockholders  ratified  the  transaction. 

Tbe  Judgment  should  be  afllrmed. 

The  notice  of  appeal  also  purimrts  to  In- 
dude  an  appeal  from  an  order  of  the  court 


made  after  the  Ju^^ent  ordwli«  a  sale  of 
the  proptfty  mor^ged,  but,  as  tiie  reooril 
contains  no  bill  of  exceptions  In  which  tills 
action  of  the  court  is  preeoited,  the  order 
a]K>ealed  tnm  riiould  also  be  afllrmed. 

We  oonenr:  COOPER,  O.;  ORAT,  G. 

For  tbe  reasons  given  In  tbe  foregoing 
opinion,  tiie  Judgment  and  ord»  aM>eaIed 
from  are  afllrmed:  SHAW,  J.;  AN&BL- 
LOTTI,  J.i  TAN  DYKE,  J. 


HOI/TUM  V.  OREir,  County  Olerk,  et  at 
(S.  F.  8,868.) 

(Supreme  Gout  of  Galifomia.  Aog.  29,  U04.) 

NEW  TBIAIr-CONDtTIDirAt.  OBDEB— JtmOHSRT 
FOB  COSTS  or  TEIAi— BEVOCATIOS— POWSB  OF 
COUBT  —  WBIT  or  BXECUTIOK  —  IBSUAHim— 
DDTT  OF  JITDOX— CXEBK— lUHOAUUa— lEH- 
Snr  BT  ATPKAL— erATUTE. 

1.  Where  a  new  trial  is  granted  on  condition 
thflt  tbe  defandant  pay  to  the  plaintiff  the 
coats  of  trial,  a  ■nbsequent  oriet  of  the  trial 
court  ipakiag;  the  previous  order  absolute,  on 
refusal  of  plaintiff  to  accept  the  amount  becauM 
of  Intention  to  appeal  therefrom,  is  roid. 

2.  An  order  Rranting  a  new  trial  on  condi- 
tion Uiat  the  defendant  pay  the  coats  of  trial, 
without  a  specification  of  the  time  for  payment, 
requirea  payment  of  the  amount  on  demand, 

3.  An  order  granting  a  new  trial  was  made  on 
condition  that  detendaBt  pay  to  plaintiff  the 
costs  of  trial.  Plaintiff  refused  to  accept  tbe 
sum  when  tendered,  and  appealed.  The  order 
was  afSrmed,  and  thereafter  tiie  plaintiff  de- 
manded payment-  which  was  refosed  by  defend- 
ant oo  tbe  around  that  no  payment  was  due. 
HtM,  that  the  refusal  to  pay  converted  the  or- 
der into  a  refusal  of  a  new  trial,  finally  dis- 
posing of  the  motion,  and  leaving  the  Judg- 
ment in  full  force. 

4.  Notwlthatandiog  the  refusal  of  defendant 
to  pay  the  amount  of  a  money  Judgment  for 
costs  of  trial  on  demand,  as  reqaired  by  a  condi- 
tional order  granting  a  new  trial,  and  thus  con- 
vsrtina  the  cmditHmal  order  into  the  alMoIute 
refusal  of  a  new  trial,  and  leaving  the  judg- 
ment tn  full  force,  the  duty  of  the  clerk  to  Issue 
execution  thereon  Is  not  so  plain  as  to  warrant 
the  granting  of  a  writ  of  mandamus  affsinst 
him  to  compel  him  to  issue  the  exeeotion. 

R.  The  remedr  by  appeal  from  an  order  over- 
ruling plaintifTs  motion  for  execution  Is  not 
such  a  plain,  speedy,  and  adeqnate  remedy  In 
I  the  ordinary  course  of  law,  within  Code  Civ. 
I  Proc  9  1086,  as  will  prevent  tbe  issuance  of  a 
writ  of  mandamus  against  the  judge  of  the 
coort  to  compel  the  issuanre  of  execution,  where 
the  result  of  a  reveraal  of  the  order  would  mere- 
ly confirm  the  petitioner's  already  onnplete  rtji^t 
to  execution. 

Angellotti,  J.,  dissenting, 

In  Bank.  Application  by  Ferdinand  Hol- 
turn,  administrator  of  the  estate  of  Karie 
Holtnm.  deceased,  for  writ  of  mandamus 
against  John  J.  Greif,  county  derk,  and 
Hon.  Jotm  Hunt,  Judge  oi  the  superior 
court  of  tbe  dty  and  county  ot  San  Fran* 
dsco.  Writ  granted  as  to  Judge,  and  pro- 
ceeding dismissed  as  to  clerk. 

M.  T.  Moses,  for  applicant  O.  W.  Ba- 
ker flUoB.  T.  Cator,  of  counsel),  ft>r  respond- 
eata. 
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BBATTT,  C.  J.  This  is  a  peUtlon  for  a 
fvrlt  of  mandate  requiring  the  defendants 
to  Issue  execution  upon  a  Judgment  The 
petitioner,  in  an  action  In  the  superior  court, 
of  which  the  defendants  are,  respectlTely,. 
tlie  Judge  and  cleric,  recovered  a  money  Judg- 
ment, with  costs.  March  12,  1900,  on  mo- 
tion of  defendant  In  that  action,  the  court 
made  and  filed  a  written  decision  directing 
the  entry  of  an  order  granting  a  new  trial, 
"upon  condition  that  the  defendant,  the  Ger- 
manla  Life  Insurance  Company  of  New  York, 
pay  to  the  plaintiff,  Ferdinand  Holtum,  the 
sum  of-  one  hundred  and  fifty-four  dollars 
($154.00)  costs  of  trial"  within  SO  days  from 
that  date.  The  order,  as  entered  on  the 
court  minutes,  stated  the  condition  as  In- 
dicated by  the  quotation  marks,  and  omit- 
ted the  words  Italicized,  limiting  the  time  for 
performance.  The  defendant,  however,  on 
the  9th  day  of  April,  and  within  the  30  days, 
duly  tendered  the  proper  amount  to  the 
plaintiffs  attorney,  who  declined  to  accept 
It  for  the  reason  that  he  Intended  to  appeal 
from  the  order.  The  next  day,  and  upon 
proof  of  said  tender  and  reftiMil  and  the 
reason  therefor,  the  eourt  made  and  entered 
the  following  order  ex  parte:  "Tuesday, 
April  10,  1000.  In  this  action,  upon  motion 
of  G.  W.  Baker,  attorney  for  the  defendant, 
and  it  being  made  to  appear  to  my  satis- 
faction, by  the  affidavit  of  the  said  G.  W. 
Baker  and  the  written  acknowledgment  of 
the  attorney  for  the  plaintiff  In  said  cause, 
that  the  sum  of  one  hundred  and  fifty-four 
($154)  dollars,  the  costs  of  the  plaintiff  in  the 
trial  of  said  cause,  which  was  ordered  [lald 
by  the  court  as  a  condition  for  granting  a 
new  trial  herein,  was  by  the  defendant  duly 
tendered  to  the  plaintiff  through  his  connsel, 
and  declined,  it  is  therefore  ordered  that  said 
condition  to  the  granting  of  said  motion  for 
a  new  trial  be  vacated  and  annulled,  and 
that  said  motion  for  a  new  trial  in  said 
cause,  for  the  reason  given  In  the  former 
opinion  of  this  court,  be,  and  the  same  Is, 
made  unconditional  and  absolute  from  date 
hereof."  Subsequently,  and  within  60  days 
from  the  date  of  the  original  order,  the  plain- 
tiff appealed  therefrom  to  this  court,  where 
it  was  affirmed.  Holtum  v.  Germania  Ins. 
Co.,  139  Cai.  645,  73  Pac.  591.  The  remit- 
titur in  that  case  was  filed  In  the  superior 
court  August  29,  1903,  and  thereafter  the 
plaintiff  made  repeated  demands  upon  the 
insurance  company  and  Its  attorney  for  pay- 
ment, and  finally,  on  January  9,  1904,  made 
a  formal  written  demand,  which  was  refused. 
Demand  was  then  made  upon  the  clerk  for 
the  issuance  of  an  execution,  and  upon  his 
refusal  a  formal  motion  for  an  order  direct- 
ing the  clerk  to  Issue  execution  was  made 
to  the  court  and  denied,  whereupon  this 
proceeding  .  was  commenced.  The  facts 
above  stated  all  appear  from  the  admissions, 
express  or  implied.  In  the  answers  of  the 
Judge  and  clerk,  filed  by  way  of  return  to 
our  alternative  writ 


The  first  question  arising  npon  the  facts 
stated  is  this:  Was  the  order  of  April  10th, 
above  quoted,  void?  If  It  was  not  void,  It 
Is  of  no  consequence  that  It  may  have  been 
erroneous;  for  the  plaintiff,  by  ftliure  to 
appeal,  has  allowed  It  to  become  final  and 
effective  as  an  order  granting  a  new  trial 
absolutely,  and,  the  Judgment  being  thereby 
vacated,  no  necutlon  can  issue.  In  other 
words,  this  proceeding  must  fall  unless  the 
order  of  April  10th  was  void  in  the  ezti-eme 
sense  for  want  of  power  In  the  court  to 
change  In  a  substantial  respect  the  order 
of  March  12th,  by  which  the  rl^t  to  a  new 
trial  was  made  oonditiODal.  The  iiower  of 
the  court  to  make  an  order  for  a  new  trial 
coddltional  upon  payment  of  costs  by  the 
moving  party  Is  unquestioned,  and  a  fail- 
ure to  perform  the  condition  converts  the 
order  Into  a  denial  of  the  motion.  Garoutte 
V.  Haley,  104  Cal.  497.  38  Pac.  194;  Brown 
V.  Cline.  109  Cal.  156.  41  Pac.  862.  The  con- 
dition Is  therefore  an  essential  part  of  the 
order,  and  the  right  to  revoke  it  ceases  when 
the  power  of  the  court  over  the  order  ceases- 
When  the  power  of  the  court  to  set  aside 
the  order  as  to  the  award  of  a  new  trial  is 
at  an  end,  its  power  to  eliminate  one  of  the 
substantial  terms  of  the  order  must,  for 
the  same  reasons,  be  held  to  have  ended. 
The  question,  then,  is  as  to  the  power  of  the 
trial  court  to  vacate  an  order  granting  or 
denying  a  new  trial  after  it  has  once  been 
regularly  made  and  entered.  The  dedslonB 
of  this  court  are  numerous  and  uniform  to 
the  effect  that  a  Judgment  or  order  once  reg- 
ularly entered  c  n  be  reviewed  and  set 
aside  only  In  the  modes  prescribed  by  stat- 
ute, if  they  have  been  entered  prematurely 
or  by  Inadvertence,  they  may  be  set  aside 
on  a  proper  showing  (O.  F.  Bank  v.  Denprey, 
66  Cal.  170,  4  Pac.  1173,  and  cases  dted), 
and,  if  the  order  as  entered  is  not  the  order 
as  made,  the  minutes  may  be  corrected  so 
as  to  make  them  speak  the  truth  (Garoutte 
T.  Haley,  supra,  and  cases  cited);  but  sub- 
ject to  these  exceptions,  the  order  Is  re- 
viewable only  on  appeal,  and,  the  decision 
of  the  trial  court  having  been  once  made 
after  regular  submission  of  the  motion,  its 
power  Is  exhausted.  It  is  functus  officio. 
Bank  V.  Deuprey,  supra;  Borland  v.  Cun- 
ningham, 66  Cai.  484,  6  Pac.  135;  Lang  v. 
Superior  Court  71  Cal.  492,  12  Pac  306; 
Carpenter  v.  Superior  Court,  75  Cal.  597, 
19  Pac.  174;  Belser  v.  Hoffschnelder,  104 
Cal.  455,  38  Pac.  312. 

It  Is  contended  that  the  doctrine  of  these 
cases  was  limited  or  qualified  In  its  applica- 
tion to  conditional  orders  for  new  trials  In  the 
case  of  Garoutte  v.  Haley,  supra,  but  a  refer- 
ence to  the  opinion  In  that  case  will  show  that 
there  was  no  qualification  of  the  doctrine, 
though  there  may  have  been  a  failure  to  ap- 
ply it  The  amendment  or  correction  of  the 
conditional  order  which  was  made  in  that 
cause  was  upheld  solely  upon  the  ground  that 
the  court  had  the  undoubted  right  to  correct 
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its  mlnntn  m  u  to  make  them  speak  the 
trattt;  In  other  words,  It  was  assumed  that  the 
court  did  notMiig  except  to  make  the  minutes 
■how  correctly  the  order  as  it  was  In  fact 
made.  In  this  case  it  dearly  appears  from 
tbe  terms  and  recitals  In  the  order  of  April 
10th  that  It  was  not  a  cotreetlon  of  an  et* 
roneous  entry  In  ttie  minutes,  hut  a  substan- 
tial amendment  of  the  order,  making  It 
abstrinte.  Instead  ot  conditional.  It  Is  con- 
tended that  thla  was  a  proper  thing  to  do, 
in  view  of  the  fact  that  the  tender  of  the 
money  and  Its  refusal  entitled  the  defendant 
to  a  new  trial;  but,  If  the  order  was  errone- 
ouB,  tender  of  the  money  did  not  entitle  the 
defendant  to  a  new  trial,  fAr  until  the  right 
of  tbe  plaintiff  to  appeal  bad  been  lost  by 
lapse  of  the  time  for  appealing,  or  by  waiver 
or  abandonment,  it  could  not  be  assumed 
Oiat  the  conditional  order  would  ever  become 
final  by  affirmance,  and  tbe  refusal  to  ac- 
cept the  money  tendered,  upon  tbe  express 
gnnmd  that  the  plalntlCF  intended  to  appeal, 
was  a  good  reason  for  not  making  the  order 
absolute.  The  party  resisting  tbe  motion 
cannot  be  forced  Into  a  new  trial  until  the 
right  to  appeal  Is  at  an  end  or  the  order  has 
been  affirmed. 

Counsel  are  mistaken  In  assuming  that 
ancb  orders  as  that  of  April  10th  have  never 
been  set  aside  or*  reversed,  except  upon  aiH 
peal.  In  Lang  v.  Superior  Court,  71  Cal. 
491,  12  Pac.  306,  and  In  Carpenter  v.  Superior 
Court,  75  Cal.  607,  19  Pac.  174,  such  orders 
were  annulled  upon  certiorari,  for  tbe  reason 
tbat  the  statutory  grounds  of  review  are  the 
measure  of  the  power  of  tbe  court  to  review 
its  own  orders  or  judgments.  It  would  make 
no  real  dltTerence,  however,  if  tbe  point  had 
never  been  decided  except  on  appeal,  for  the 
remedy  by  appeal  ia  equally  available  to 
correct  excess^  In  Jurisdiction  and  errors  In 
Its  exercise,  and  it  may  appear  as  clearly 
from  tbe  decision  on  appeal  as  from  a  de- 
cision In  certiorari  that  an  order  is  not  only 
erroneous,  but  void,  and  whenever  it  does  so 
.appear  the  order  must  be  disregarded  when 
collaterally  called  in  question,  as  It  is  in  the 
present  case.  It  follows,  therefore,  that  tbe 
plaintiff  in  appealing  from  the  order  of 
March  12th  was  entirely  Justified  in  Ignoring 
the  order  of  April  10th,  which  was  wholly 
inoperative,  and  the  affirmance  of  the  first 
order  left  It  where  the  appeal  found  It,  a 
conditional  order;  an  order,  that  is  to  say, 
which  wonid  in  effect  deny  a  new  trial  If  the 
condition  was  not  complied  with. 

Thla  brings  us  to  the  second  question  In 
the  case:  What  was  the  duty  of  tbe  defend- 
ant In  tbe  matter  of  performance?  If  the 
order  had  been  entered  as  it  was  made,  re- 
quiring payment  in  30  days,  or  If  the  min- 
utes bad  been  corrected  In  this  particular, 
as  they  might  have  been,  so  as  to  make  them 
speak  the  troth,  there  might  be  a  question 
which  does  not  arise  on  the  case  as  It  Is;  for 
the  entry  on  the  minutes  was  never  correct- 
ed, and  the  wder  remains  without  any  pro- 


vlriMi  as  to  time  of  payment  Such  an  order 
may  well  be  construed  as  requiring  payment 
on  demand,  and  no  more  benefidal  omstmc- 
tlon  for  either  parly  has  been  suggested  by 
counsel,  or  has  suggested  Itself.  The  party 
resisting  the  motion  may  be  trusted  to  de- 
mand tbe  money  when  be  wants  it  If  he 
concludes  to  acc^  the  order  without  an 
appeal,  he  will  demand  the  money  at  once, 
thus  waiving  an  appeal,  and  press  for  a 
speedy  retrial  of  the  Issues.  If  be  det^ 
mines  to  appeal,  be  will  delay  his  demand 
until  tbe  order  Is  affirmed.  In  tbe  meantime 
tbe  moving  party  Is  secure  of  losing  no  right 
by  delay  or  failure  in  making  a  tender. 
Here,  after  affirmance  of  the  order,  demand 
was  frequently  and  fWmally  made  In  behalf 
ot  the  petitioner  for  payment  of  his  costs, 
and  was  refused  npon  tbe  ground  that  no 
payment  was  due.  This,  in  view  of  the  de- 
cisions in  Garoutte  v.  Haley  and  Brown  v. 
Cline,  BupA,  must  be  held  to  have  converted 
tbe  order  Into  a  refusal  of  a  new  trial,  finally 
disposing  of  the  motion,  and  leaving  the 
Judgment  In  full  force.  This  did  not  how- 
ever, have  tbe  effect  of  making  it  the  plain 
statutory  duty  of  the  clerk  to  issue  execu- 
tion. In  cases  of  this  kind  tbe  clerk  cannot 
be  expected  to  pass  Judicially  upon  tbe  ques- 
tion whether  a  condition  annexed  to  an  order 
granting  a  new  trial  has  been  performed  or 
not,  and  in  any  case  he  must  be  Justified  In 
awaiting  the  order  of  tbe  court  (where  alone 
the  question  as  to  performance  can  be  tried) 
before  Issuing  necutlon.  For  this  reason  we 
do  not  think  the  petitioner  has  any  right  to 
a  writ  directed  to  the  clerk. 

But  as  to  tbe  court  the  case  Is  different, 
tlpon  the  undisputed  facts  it  Is  the  duty  of 
the  court  to  order  execution,  and  the  only 
question  is  whether  tbat  rlgbt  Is  enforceable 
by  writ  of  mandate,  which  does  not  Issne 
where  there  Is  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  courae  of  law.  Code 
Civ.  Proc.  I  1086.  Here  It  is  suggested  there 
Is  a  plain,  speedy,  and  adequate  remedy  by 
appeal  from  tbe  order  overruling  the  motion 
for  execution;  but  this  remedy,  although 
plain,  Is  neither  speedy  nor  adequate.  The 
appeal,  In  the  ordinary  course,  would  not  be 
decided  for  a  long  time,  and  pending  the  ap- 
peal there  would  be  no  security  for  the  pay- 
ment of  the  Judgment;  and,  besides,  nothing 
would  necessarily  result  from  an  appeal  be- 
yond a  reversal  of  the  order,  and  this  would 
merely  confirm  the  right  of  the  petitioner  to 
execution — a  right  already  complete.  So 
that,  unless  the  judgment  of  reversal  was 
accompanied  by  a  mandatory  direction  to  or- 
der tbe  Issuance  of  execution,  the  petitioner 
would  find  himself  at  tbe  end  of  his  appeal 
precisely  where  he  Is  now — with  a  right  to 
demand  the  issuance  of  the  writ  but  with 
no  power  to  compel  It.  Considerations  such 
as  these  must  have  been  tbe  ground  of  de- 
cision in  Garoutte  v.  Haley,  supra.  But, 
whatever  may  hare  been  the  reasons  for  sus- 
taining the  proceeding  by  mandamus  in  tbat 
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case.  It  certainly  made  a  precedent  which 
Justified  the  petitioner  here  in  seeking  the 
same  remedy.  To  change  the  rule  of  prac- 
tice now,  when  it  Is  too  late  for  him  to  ap- 
peal, could  not  be  justified. 

It  Is  ordered  that  the  writ  be  made  per- 
emptory as  to  the  superior  court,  and  issue 
accordingly.  The  proceeding  as  to  the  clerk 
is  dlBmisBed. 

We  concur:  SHAW,  J.;  McFARLAND, 
J.;'  LORIGAN,  J.;  HENSHAW,  J.;  VAN 
DYKS,  J. 

A^'GELLOTTI,  J.  I  dissent  In  my  opin- 
ion the  order  granting  defendant's  motion 
for  a  new  trial  upon  condition  that  defend- 
ant pay  $1M  costs  of  trial  within  30  days 
ftvm  the  date  thereof  became  absolute  by 
reason  of  -defendant's  tender  of  the  amount 
within  that  time.  Compliance  by  the  defend- 
ant with  this  condition,  so  tar  as  it  was  not 
prevented  from  so  complying  by  the  acts  of 
plaintiff,  was  all  that  was  essential  to  ren- 
der the  order  an  absolute  and  unoondltlona] 
order  for  a  new  trial.  Its  status  was  there- 
by finally  determined,  and  it  was  thereafter 
for  all  purposes  an  wder  granting  a  new 
trial,  and  could  not  be  converted  bito  an  ot^ 
der  denying  a  new  trial  by  reason  of  any- 
thing that  might  subsequently  occur.  The 
only  right  that  could  thweafter  possibly  re- 
main In  plaintiff  thereunder  was  a  right  to 
recover  the  costs,  whlcb  h«  has  once  refused 
to  accept  It  Is  unnecessary  here  to  deter- 
mine bow  that  right  could  be  enforced,  for 
that  aneatton  is  not  involved  herein.  There 
Is  nothing  incomdstent  with  these  views  In 
any  of  llie  cases  dted.  I  am  of  the  opbiion 
that  the  applicatkm  for  a  writ  of  mandate 
should  be  denied. 


VATOHER  V.  WILBDB,  Judge.  (L.  A.  1,599.) 
(Supreme  Court  <a  California.  Aug.  31.  1901.) 
mm  TBiAL  — BTATnfEm— PBiPABAnon— oon- 

TSnrS— BKFOBTBB'S  TBAKSOBIFT— NC* 

CEsaiTT— DISCEETION. 

1.  Code  Civ.  Proc.  S  648,  declares  that  In  pre- 
paring a  bill  of  exceptions  the  objection  shall  be 
■tatoo,  with  80  maim  of  the  evidence  as  Is  nec- 
essary to  explain  it:  section  650  requires  the 
Judge,  in  settling  the  bill,  to  strike  oat  all  re- 
dundant matter;  and  section  659  declares  that 
the  settlement  of  a  statement  on  motion  for  a 
new  trial  shall  be  tbe  same  as  the  settlement 
of  a  bill  of  exceptions  under  section  650.  Held, 
that  a  statement  on  a  motion  for  a  new  trial  of 
B  will  contest  was  only  required  to  eontaln  such 
evidence  as  was  necessary  to  a  determination 
of  the  points  raised,  and  that  It  was  not  neces- 
sary that  it  should  contain  a  transcript  of  tbe 
reporter's  notes. 

2.  Where  the  defeated  party  in  a  will  contest 

{irepared  a  statement,  on  motion  for  a  new  trial, 
a  support  of  Ills  contention  that  the  evidnnoe 
was  fnsufficieat  to  justify  the  decision  on  the 
question  of  testamentary  capacity,  and  the  op- 
posite party  objected  to  tbe  statement  it  was 
bis  du^  to  file  proposed  amendments  thereto. 

3.  Where,  on  motion  for  a  new  trial  of  a  will 
contest  on  the  jcround  that  the  decision  as  to 
testamentary  capacity  was  not  sustained  by  tbe 


evidence,  petitioner's  statement  oSmd  for  set- 
tlement, with  slight  amendments,  would  have 
presented  all  of  the  facta  necessary  to  enable 
die  court  to  pass  on  tiie  question,  and  it  ap- 

E)d  that  tbe  estate  did  not  involve  more  than 
or  f600,  it  was  not  a  proper  exercise  of 
etion  to  order  petitioner  to  obtain  at  his 
own  expense  a  transcript  of  the  r^rter's  notss 
on  the  trial*  which  would  have  cost  from  $2S0 
to  ¥275. 

In  Bank.  Mandamus  on  tbe  petition  of 
A.  J.  Vatcber  against  Cnrtls  D.  Wilbur,  as 
judge  of  the  superior  court  of  Ijos  Angeles 
county.   Peremptory  writ  granted. 

Hester  &  Ladd,  for  petitioner.  McNntt 
&  Hannon,  for  respondent 

VAN  DYKB,  J.  This  is  an  application 
for  mandamus  to  compel  the  respondent, 
a  judge  of  tbe  superior  court  of  Los  Angeles 
county,  to  settle  a  statement  on  motion  for 
a  new  trial-  Petitioner  in  his  petition  states 
that  on  the  7th  day  of  April,  1903,  one  Lizzie 
Clapp  filed  a  petition  In  said  superior  court 
of  Los  Angeles  county  for  tbe  probate  of 
the  alleged  last  will  of  Albert  Clapp,  de- 
ceased, dated  November  17,  1889,  and  ask- 
ing that  letters  testamentary  upon  the  said 
estate  be  granted  to  her;  and  that  after- 
wards, on  tbe  19tb  day  of  November,  1908, 
this  petitioner  filed  written  objections  to 
said  petition  of  Lizzie  Clapp,  contesting  the 
probate  of  said  alleged  *wlll,  denying  that 
the  same  was  the  last  wilt  of  said  deceased, 
and  alleging  that  the  same  had  been  revoked 
by  tbe  deceased  in  bis  lifetime,  to  wit 
March  16,  1903,  by  the  execution  of  a  later 
and  last  will  by  said  deceased,  and  also  by 
deed  conveying  to  said  contestant,  Vatcber, 
all  his  real  property  in  California;  that  after- 
wards, on  the  9tb  day  of  December,  190S, 
Lizzie  Clapp  filed  a  reply  and  objections  to 
the  contest  of  the  petitioner  herein,  deny- 
ing the  allegations  of  said  petition,  and  al- 
leging that  at  tbe  time  said  deceased  ex- 
ecuted the  later  will  aad  the  said  deed  he 
was  of  unsound  mind,  and  the  execution  of 
said  later  will  and  deed  was  procured  by 
undue  Influence;  that  tbe  said  proceeding 
was  tried  before  the  superior  court  of  said 
Los  Angeles  county,  respondent  herein'  [re- 
siding as  judge  thereof,  commencing  on  the 
9tb  day  of  December,  1903,  and  continuing 
on  the  10th,  17tb,  22d,  and  23d  of  said 
month,  on  whlcb  last  day  the  proceeding  was 
submitted  to  the  court  for  decision;  that 
thereafter,  on  February  28,  1904,  findings 
In  said  proceeding  were  duly  filed,  to  the 
effect  that  said  Albert  Clapp  was  of  un- 
sound mind  when  he  executed  the  last-men- 
tioned will  and  said  deed,  and  that  the  first- 
mentioned  will  was  tbe  last  will  of  said  de- 
ceased, and  sbould  be  admitted  to  probate 
as  ancb,  and  judgment  was  entered  thereon 
accordingly;  that  no  notice  of  said  decision 
or  findings  was  at  any  time  served  on  the 
petitioner,  Vatcber,  or  bis  attorney  in  said 
proceeding,  but  that  afterwards,  on  the  19tb 
day  of  March,  1904,  and  within  10  days  after 
said  Vatcber  bad  learned  that  said  findhisa 
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had  been  filed,  he  eerred  npon  the  eald  liz-  r 
zie  Glapp  and  ber  attorneys  of  record,  and 
filed  in  the  office  of  said  superior  court,  no- 
tice of  Intention  to  move  for  a  new  trial  in 
said  proceeding  npon  the  grounds,  amongst 
others,  that  the  evidence  was  insufficient  to 
Justify  the  said  decision,  and  that  It  was  con- 
trary to  law;  ttiat  afterwards  said  Vatcher 
caused  to  be  prepared  a  statement  of  said 
case  on  motion  for  a  new  trial,  specifying 
the  particulars  therein  in  which  the  evidence 
was  alleged  to  be  insufficient  to  justify  the 
Bald  decision  and  alleged  error  of  law,  and 
Betting  forth  snbstantlally  all  the  evidence 
given  upon  the  said  trial  relating  to  said 
gpeclfled  particulars,  and  on  the  25th  day 
of  March,  ISOl,  caused  a  copy  of  said  state- 
ment to  be  delivered  to,  end  the  same  was 
received  without  objections  by,  the  said  at- 
torneys of  the  said  Lizzie  Clapp,  said  state- 
ment covering  over  20  pages  of  typewritten 
matter;  that  on  the  Slat  day  of  March, 
lOOi,  on  notice  to  said  Vatcher,  the  said  at- 
torneys of  said  liszle  Clapp  moved  the 
conrt  to  strike  out  the  said  statement  on 
motloD  for  a  new  trial,  served  as  aforesaid, 
on  the  alleged  ground  that  the  same  did  not 
contain  a  fair  and  correct  statement  of  all 
the  testimony  given  on  the  trial,  but  said 
X<l£zie  Clapp  or  her  attorneys  did  not  then, 
HOT  have  they  at  any  time,  served  upon  said' 
Vatcher  or  his  attorneys  any  proposed 
amendments  to  said  statement  on  motion 
for  a  new  trial;  that  said  motion  to  strike  out 
the  statement,  after  argument,  was  denied 
by  the  court,  whereupon  the  attorneys  for 
said  Lizzie  Clapp  moved  the  court  to  re- 
quire said  Vatcher  to  procure  a  complete 
longhand  transcript  of  the  stenographic  re* 
port  of  the  testimony  given  on  said  trial, 
and  to  prepare  a  statement  of  the  case 
from  such  transcript,  which  motion  the 
court  took  under  advisement,  and  thereafter. 
In  the  absence  of  said  Vatcher  and  his  at- 
.  tome3ra,  on  April  2,  1904,  made  an  order 
requiring  said  Vatcher  to  procure  at  his 
own  expense  a  complete  transcript  of  said 
stenographic  report  of  said  testimony,  and 
to  prepare  therefrom,  within  30  days,  a 
statement  of  the  case  on  motion  for  a  new 
trial;  that  the  legal  chaises  for  said  tran- 
script would  not  be  less  than  from  $250 
to  $275,  and  that  the  said  reporters  refused 
to  fnmish  said  transcript  for  less  than  their 
legal  charges,  while  the  total  assets  of  said 
estate  cannot,  In  any  event,  exceed  $500  or 
$600;  that  said  Lizzie  Glapp  having  failed 
to  MTve  upon  said  Vatcher  or  his  attorneys 
any  proposed  amendments  to  said  state- 
ment, and  more  than  10  days  having  elapsed 
since  the  service  of  the  proposed  statement 
upon  her  and  her  attorneys,  said  Vatcher, 
on  April  11,  1904.  delivered  to  the  clerk  of 
said  court  said  proposed  statement  of  the 
case,  and  notified  the  said  Judge  that  be  had 
so  delivered  the  same,  and  requested  the  said 
Judge  to  proceed  to  the  settlement  thereof; 
that  said  Tatcher  thereafter  moved  the  court 


r  to  revoke  and  set  aside  the  order  requiring 
him  to  procure  the  transcript  of  said  tee- 
timony,  and  that  the  court  settle  said  pro- 
posed statement  of  the  case,  but  said  court 
on  April  22,  1004,  denied  sold  Vatcher's  mo- 
tion to  vacate  and  set  aside  the  former  or^ 
der  requiring  the  transcript  of  said  testi- 
mony, and  refused  to  settle  the  said  propos- 
ed statement  of  the  case. 

Upon  this  petition  being  filed,  an  alterna- 
tive writ  of  mandamus  was  Issued  by  this 
court,  and  the  respondent  has  filed  quite  a 
voluminous  answer  to  said  petition.  The 
facts,  however,  stated  in  said  petition,  are 
not  denied,  except  that  it  is  denied  that  tlie 
proposed  statement  of  the  case  on  motion 
for  B  new  trial  substantially  sets  forth  all 
the  evidence  ^ven  upon  said  trial  relating 
to  said  particulars  wherein  the  evidence  was 
Insufficient  to  Justify  the  findings,  and  pro- 
ceeds at  some  length  to  detail  wherein  the 
said  proposed  statement  failed  to  set  forth 
the  evidence  bearing  upon  the  question  of 
said  finding.  In  fact,  respondent's  answer 
herein  is  much  more  voluminous  than  would 
have  l>een  a  properly  prepared  and  settled 
statement  on  motion  for  a  new  trial  in  the 
matter  of  said  contest  If  it  had  been  neces- 
sary, as  appears  to  be  contended  hy  the  re- 
spondent, and  by  the  proi>onent  of  the  wiU, 
who  appears  for  him,  to  set  forth  in  exact 
detail  all  the  evidence  given  by  the  respec- 
tive witnesses  upon  the  question  of  the  sanity 
of  the  deceased  at  the  time  of  the  later  will, 
the  refusal  to  settle  the  bill  proposed  would, 
perhaps,  have  been  Justified  as  Imposing  too 
much  labor  on  the  Judge.  We  think,  how- 
ever, that  the  amount  of  labor  necessary  to 
have  been  done  to  present  the  substance  of 
the  evidence  tending  to  show  the  Insanity  of 
the  deceased  at  the  time  In  question  Is  great- 
ly overestimated.  It  Is  not  necessary.  In  pre- 
paring a  statement  or  bill  of  exceptions  for 
use  In  this  court,  to  give  the  evidence  In  luU, 
where  the  question  to  be  preeented  Is  solely 
as  to  the  sufficiency  of  conflicting  evidence  to 
sustain  a  particular  finding.  All  that  la  re- 
quired Is  that  a  suiUcieut  amount  of  the 
evidence  be  inserted  bearing  upd'n  each  side 
of  the  question  to  show  a  substantial  con- 
flict, for  in  such  case  this  court  does  not  in- 
terfere with  the  decision  of  the  court  below. 
It  is  quite  true,  as  claimed  by  the  respondent 
and  attorney  for  said  Lizzie  Clapp,  that  the 
duty  devolved  upon  the  petitioner  herein  to 
prepare  a  proper  statement  or  bill  of  excep- 
tions so  as  to  sustain  his  contention  of  the 
insufficiency  of  evidence  to  Justify  the  deci- 
sion of  the  trial  court  upon  the  point  In  qu^ 
tlon,  but  this  does  not  mean  that  the  state- 
ment or  bill  of  exertions  should  embody 
all  the  reporter's  notes.  It  is  also  equally 
true  that,  if  the  proposed  statement  had 
failed  in  this  respect,  it  was  the  duty  of  the 
attorney  of  the  petitioner,  Lizzie  Clapp,  to 
propose  amendments  to  said  statement,  and 
not,  by  falling  to  do  so,  to  throw  the  labor 
of  proposed  amendments  upon  the  Judge  who 
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tried  the  cause.  In  fact,  the  law  Is  plainly 
against  an^  such  practice.  The  Code  de- 
clares that  In  preparing  the  bill  of  excep- 
Qons  tile  objection  must  be  stated  '*witb  so 
much  of  the  evidence  or  other  matter  as  la 
necessary  to  explain  it;  and  no  more."  Coda 
GIT.  Froe.  I  64a  And  It  Is  made  tbe  dnty 
of  tbe  lodge,  "In  settling  tbe  bUl,  to  strike 
oat  of  It  all  redundant  and  useless  matter, 
so  tbat  the  exceptions  may  be  presented  as 
briefly  as  posslUe."  Code  GIt.  Froc.  |  660. 
On  motion  for  a  new  trial  "the  same  pro- 
ceedings for  the  settlement  of  the  statement 
sluiU  be  taken  by  the  parties  and  tbe  clerk 
and  Judge,  as  are  required  for  the  settlement 
ot  bills  of  exception  by  section  600,"  and  It  Is 
made  tbe  dnty  of  the  Judge,  "in  settling  the 
statement,  to  strike  out  of  it  all  redundant 
matter."  Code  CIt.  Ppoc.  1  650.  The  con- 
stant neglect  or  failure  to  observe  these  plain 
provisions  of  the  Code  r«iults  In  our  records 
being  many  times  larger  than  there  Is  any 
necessity  for,  and  t«7  greatly  Increases  the 
cost  to  litigants  as  well  as  the  labor  of  this 
court,  without  any  corresponding  benefit 

The  respondent,  Judge  of  the  court  twlow, 
In  making  his  order  dlrectliv  tbe  contestant 
to  procnre  a  transcript  of  tbe  reporter's 
notes,  stated,  within  tbe  space  of  a  page  of 
^cwrltlBft  sufficient  facts,  in  connection 
with  those  i^vea  in  the  stetement,  to  support 
the  finding  upon  the  question  of  the  Insanity 
of  the  deceased.  He  could  have  added  an 
amendment  to  the  proposed  statement  which 
would  have  sufficiently  preserved  tbe  evi- 
dence In  the  case  for  the  benefit  of  the  pro- 
ponent of  the  will  with  as  little  labor  as  was 
required  to  make  the  order  in  question.  For 
Instance,  the  court  could  have  added  to  tbe 
statement  the  fbllowlng:  "Other  evidence 
was  given  on  behalf  of  tiie  proponent  of  the 
will  to  the  effect  that  tbe  tesbitor,  within 
two  years  before  bis  death,  frequently  com- 
plained of  an  affection  in  bis  head,  and  had 
at  times  fits  of  f&Inting  speila  during  which 
be  was  unconscious;  tbat  shortly  before  his 
deatb,  and  without  cause,  be  had  changed 
hia  feelings  towards  the  witness  John  A. 
Wood  from  that  of  friendship  to  one  of 
hatred;  that  he  was  addicted  to  excrasive 
drunkenness;  that  his  feelings  towards  his 
wife  were  subject  to  sudden  fiuctuattons  from 
affection  to  hatred;  that  he  had  at  times  a 
desire  to  injure  his  wife;  that  he  had  made 
threats  to  commit  suicide  both  before  and 
after  March  16,  1903.  the  date  of  tbe  latter 
will  and  deed  In  question;  and  that  be  did, 
In  foct,  commit  snldde  on  April  1,  1903,  fif- 
teen days  after  the  execution  of  said  later 
will  and  deed." 

As  proposed,  the  stetement  contelns  the 
evidence  of  five  witnesses  who  testified  that 
they  were  acquainted  with  tbe  testator,  and 
that.  In  their  opinion,  during  the  last  two 
years  of  his  life  he  was  of  unsound  mind. 
It  omits,  however,  to  show  that  these  wit- 
nesses were  Intimate  acquaintances,  and,  for 
that  reason,  qualified  to  give  an  opinion  as 


to  his  mental  condition.  But  this  omission 
coTdd  have  been  remedied  by  a  few  lines  giv- 
ing so  much  of  tbe  evidence  as  to  each  of 
these  irltnessee,  naming  them,  as  would  be 
sufficient  to  show  that  they  were  Intlmato 
acquaintances  of  the  testator,  or  by  a  gen- 
eral  statement  that  the  evidence  showed 
them  to  be  Intimate  acquaintances,  and,  as 
such,  qualified  to  give  an  opinion  as  to  his 
sanity.  If  these  amendmento  had  been  made 
to  the  statem«it,  and  it  had  been  settled  as 
thus  amended.  It  would  have  presented  the 
substance  of  all  the  evidence  bearing  upon 
the  question  of  sanity;  and,  In  view  of  the 
fact  that  the  petttionor  did  not  himself  pre- 
sent a  more  detailed  statement  of  the  testi- 
mony, although  he  appears  to  have  been 
acting  In  good  faith  In  the  premises,  be  could 
not  Justly  complain  of  tbe  action  of  the  court 
In  inserting  the  amendmenta  In  general 
terms,  as  suggested,  before  settling  tbe  state- 
ment At  any  rate.  It  was  entirely  unreason- 
able to  require  the  contestant  to  incur  tbe 
expense  of  for  a  transcript  of  the  re- 
porter's notes  as  a  condition  for  settling  the 
statement,  particularly  in  a  small  estate  like 
tbls,  conceded  not  to  amount  to  more  than 
$500  or  $600.  The  respondent  as  Judge  of  said 
court  was  not  required  to  sign  tbe  proposed 
stetement  as  It  was  presented.  It  was  bis 
duty  merely  to  settle  It  and  this  Implies  that 
he  should  amend  It  or  cause  It  to  be  amended, 
BO  as  to  make  a  fair  statemmt  where  It  can 
be  done  with  no  more  labor  than  was  here 
required. 

We  think,  therefore,  under  the  circum- 
stances of  this  case,  It  was  not  a  pn^er 
exercise  of  the  discretion  vested  In  the  re* 
spondent  Judge  to  reqidre  a  transcription  of 
the  full  r^Kuter's  notes  as  a  condition  for 
settling  said  statement  and  for  that  reason 
a  peremptoiy  writ  sbould  Issue  requiring  him 
to  settle  tbe  same,  and  It  is  so  ordered. 

We  concur:  SHAW,  J.;  ANGEXLOTTI.  J.;  • 
LORIGAN,  Xj   HEXSHAW,   J.J  BBATTY, 
O.  J. 


MAYBBBRT  v.  WHITTIBB  et  aL    (ti.  A. 
1,220.) 

(Supreme  Court  <tf  California.   Aug.  8,  1904.) 

DIVOBCE  —  DIVIBIOH  OF  COHHDHlTT  FBOPSBTT 
— LIABILITT  rOB  JUDOUENT  A0AIN8T  HUS- 
BAND—1.18  PEHDENS — EXECUTION  BALE  — 

DBHHrrr  bond— fbaud— in  ad  equate  pbice. 

1.  A  judgment  obtained  acainst  a  hncdMnd  for 
a  commuDity  debt  prior  to  tiis  wife  obtalnins  a 
judgment  of  divorce,  which  divided  the  com- 
munity property  between  them,  but  made  do 
reference  to  alimony  or  maintenance.  Is  a  lion 
on  tbe  part  of  the  property  awarded  to  the 
wife,  DOtwithfitanding  an  order  In  the  divorce 
suit  setting  aside  the  property  as  security  for 
sntisfRction  of  any  Judgment  therein  for  plain- 
tiff; Civ.  Code,  8  IM.  aothorizing  such  secu- 
rity only  for  maintenance  and  alimony. 

2.  Filing  notice  of  lis  pendens  by  plaintiff  in 
a  divorce  suit  by  a  wife  does  not  prevent  a 
judgment  obtained  pending  such  suit  against 
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the  hndwiid,  on  a  commoDlty  debt,  becoming  a 
lien  on  the  part  of  the  community  property 
awarded  to  the  wife  by  the  judgment  in  the 
divorce  salt  dividing  such  pro[>ertT. 

3.  By  the  judgment  awarding  plaintiff  a  di- 
vorce, the  ctHnmunil^r  property  was  divided  be- 
tween her  and  her  bniband.  Prior  to  inch  judg- 
ment, defendant  obtained  a  judgment  against 
the  husband  on  a  community  debt  ffeld  that, 
though  plaintiff  waa  entitled  to  have  the  prop- 
erty awarded  to  the  husband  resorted  to  for 
•atisfaction  of  defendant's  judgment  before  that 
awarded  to  nlaintiff  oonld  be  sold  therefor,  yet, 
the  husbana  haTlnc  claimed  as  exempt  certain 
property  levied  on  oy  defendant,  plaintiff  conid 
Lave  it  sold  and  applied  on  the  judgment  only 
on  giving  an  indemnity  bond,  as  defendant 
could  not  be  held  for  the  valne  <»  mch  proiier^ 
till  it  waa  determined,  as  against  the  husoano, 
that  it  was  not  exempt. 

4.  An  execution  sale  of  the  judgment  debtor's 
property,  at  which  the  judgment  creditor  waa 
the  purchaser,  will  not  be  held  fraudulent, 
against  one  whose  property  is  secondarily  lia- 
ble for  the  iudgment,  merely  because  of  in- 
adequacy of  price. 

5.  Before  judgment  is  enforced  against  the 
property  of  one  only  secondarily  liable  thereon, 
It  will  be  credited  with  the  value  of  property 
of  the  judgment  debtor,  released  from  levy  by 
the  judgment  creditor,  and  then  sold  by  the 
judgment  debtor,  unless  it  be  shown  that  ft  waa 
exempt 

Department  2.  Appeal  from  Superior 
Cour^  Los  AngeleB  County;  Lucleu  Shaw, 
Judge. 

Actioa  by  Emily  Gray  Mayberry  against 
W.  F.  Whittier  and  another.  Judgment  for 
defendants.  PlalntUT  appeals.  Affirmed  In 
part 

Geo.  D.  Blake  and  E.  C.  Bower,  for  appel- 
lant.  Otis  &  Gregg,  for  respondents. 

McFARLANO,  J.  This  Is  an  action 
against  W.  F.  Whfttler,  who  Is  the  main  de- 
fendant, and  also  W.  A.  Hammel  as  sheriff, 
to  enjoin  defendants  from  selling  certain 
pn^erty  of  plaintiff  under  execattons  Issued 
on  judgments  In  favor  of  Whittier  against 
K.  L.  Mayberry,  plaintiff's  former  husband, 
and  to  quiet  plaintiff's  title  to  said  property 
as  against  Whittier.  The  judgment  was  sub- 
stantially In  favor  of  defendants,  and  from 
the  judgment,  and  an  order  denying  a  motion 
tor  a  new  trial,  plaintiff  appeals. 

Plaintiff  was  divorced  from  her  former 
husband  by  a  judgment  rendered  November 
22,  1888,  the  gnwnd  ot  divorce  being  extreme 
cmelty  by  her  bnsband.  By  that  Judgment 
the  community  property  was  divided,  and 
the  property  Involved  In  this  present  action 
was  awarded  to  plaintiff.  There  was  noth- 
ing In  the  judgment  In  the  divorce  case  about 
alimony  or  maintenance,  and,  before  that 
Judgment  was  rendered,  Whittier  bad  recor- 
ered  judgments  In  quite  large  amounts 
against  the  husband,  B.  L.  Mayberry.  TTu- 
.der  those  judgments  be  had  levied  executions 
oa  property  awarded  to  plaintiff  by  the  dl- 
vorce  judgment,  and  was  about  to  sell  the 
same  when  this  present  action  was  com- 
menced to  enjoin  such  sale,  etc.  In  the 
briefs  ihece  are  elaborate  discussions  of  a 
good  many  questions,  but  there  are  only  a 
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few  points  or  propositions  wlitcta  need  be  no- 
tlced. 

-  It  is  dearly  the  general  role  tiiat;  upon  a 
dlTislon  ci  community  property  under  a  di- 
vorce decree,  the  former  husband  and  vite 
each  take  the  part  awarded  subject  to  prior 
liens;  and  It  has  been  held  that  the  part 
awarded  either  wife  or  husband  ia  subject 
to  community  debts  not  reduced  to  liens. 
Panaud  ▼.  Jones,  1  Gal.  488;  Packard  t. 
Arellanes,  17  Cal.  535;  Johnson  t.  S.  F.  Sav- 
ings Union,  7S  Oal.  134,  16  Pae.  758,  7  Am. 
St  Bep.  128;  Frankel  T.  Boyd,  106  Cal.  608, 
88  Pac,  030.  Therefore  In  the  case  at  bar 
property  awarded  to  appellant  by  tbe  divorce 
decree  waa  subject  to  tbe  lien  of  Whlttter's 
judgments,  imless  this  case  comes  within 
some  exertion  v^h  takes  it  out  of  the  ml& 
And  it  is  contended  that,  even  if  the  general 
rule  be  as  above  stated,  still  appellanfs  right 
to  the  property  amrded  her  is  superior  to 
respondent's  liens  by  virtue  of  a  certain  In- 
terlocutoiy  order  made  in  tbe  divorce  case, 
which,  it  is  contended,  was  warranted  by 
section  140  of  the  Civil  Code.  By  that  sec- 
tion it  is  provided  that  during  the  pradency 
of  a  divorce  suit  "the  court  will  require  ttie 
husband  to  give  reasonable  security  for  pro- 
viding maintenance  or  making  any  payments 
required  under  the  provisions  of  this  chapter, 
and  may  enforce  the  same  by  Uie  appoint^ 
Q^t  of  a  receiver,  or  by  any  other  remedy 
applicable  to  the  case";  and,  during  tbe  pend- 
ency of  the  divorce  suit  of  Mayberry  v.  May- 
berry, the  court  In  which  said  suit  was  pend- 
ing made  an  orAee  that,  until  the  final  Judg- 
ment, certain  propnty,  including  the  pn^r- 
ty  here  involved,  "be,  and  tibe  same  Is  bere- 
bf,  set  apart  as  security  for  the  alimony  and 
maintenance  of  said  plalntllt,  and  is  hereby 
charged  with  a  Hen  in  favor  of  plaintiff  for 
the  payment  of  alimony  in  said  action  and 
the  maintenance  of  the  plaintiff,  and  as  se- 
curity for  the  paymoit  and  satiafactlfm  of 
any  Judgment  which  may  be  rendered  in  said 
action  in  &vor  of  said  plaintiff.'*  But  as  Is 
said  in  the  opinion  of  the  learned  Judge  of 
the  court  below,  'the  only  provision  of  that 
chapter  concmiing  maintenance  or  payments 
to  be  made  by  the  hosband  are  section  187, 
giving  the  rourt  poww  to  require  tbe  hus- 
band to  pay  as  alimony  to  tbe  wife  any  mon- 
ey necessary  to  enable  the  wife  to  support 
herself  or  children,  or  to  prosecute  or  de- 
tend  the  action,  and  section  139,  which  au- 
thorizes the  court,  where  tbe  divorce  is  grant- 
ed for  the  <rffense  of  the  husband,  to  compel 
him  to  provide  for  tbe  maintenance  of  the 
children  of  the  marriage,  and  to  make  such 
suitable  allowance  to  his  wife  for  her  sup- 
port as  the  court  may  deem  Just;  liavlng  re- 
gard to  the  circumstances  of  the  parties"; 
and  we  agree  with  the  learned  Judge  that  tbe 
provisions  of  sectlcm  140  cannot  be  extended 

"so  as  to  embrace  the  matter  of  the  division 
of  common  property."  Whether  or  not  a  de- 
cree for  alimony  and  maintenance,  which  In- 
volve duties  owing  by  the  husband  to  the 

Digitized  by  GooqIc 


18  7B  PACiriC 

•wife,  would  constitute  a  lien  superior  to  the  > 
liens  of  general  community  creditors,  is  a 
question  not  bere  InvolTed.  Tbe  said  Inter- 
locutory order  of  tbe  court  Is  therefore  of  no 
consequence  In  this  case.  And  the  notice  of 
Us  pendens  filed  by  appellant  during  tbe  | 
pendency  of  tbe  dWorce  suit  had  no  legal 
slgulflcance.  See  Sun  Ins.  Go.  t.  White,  123 
Cal.  196,  55  Pac.  902. 

Tbere  Is  a  good  deal  of  discussion  in  tbe 
briefs  of  tbe  subject  of  marshaling  assets. 
Of  course,  under  that  doctrine.  It  was  tbe 
right  of  tbe  appellant  to  have  Whlttler  resMrt 
firat  to  the  property  awarded  to  tbe  busbund 
by  tbe  dlTorce  decree,  but  it  is  Tound  tbat  he 
bad  levied  upon  and  sold  all  of  such  proper- 
ty, except  as  hereafter  noticed.  One  of  the 
parcels  of  property  set  apart  to  tbe  husband 
was  tbe  undivided  one-third  of  a  tract  of 
land  known  as  the  "El  Molino  Ranch,"  and 
this  was  levied  upon  by  Whlttler;  but  by 
agreement  the  husband  conveyed  the  proper- 
ty to  Whittler  for  $20,000,  which  was  cred- 
ited on  the  latter's  Judgment,  and  the  levy 
was  released.  Tbe  court  below  found  tbat 
the  appellant  was  not  bound  by  this  agree- 
ment, and  that  tbe  property  was  of  tbe  value 
of  y^o.OOO;  and  the  court  correctly  ordered 
tbat  the  difference— $15,000— be  credited  <m 
Wbittier's  Judgments.  Tbere  was  also  a  bay 
horse,  named  "McKinney,"  which  was  levied 
upon;  but  tbe  husband  claimed  this  horse 
as  exempt  from  execution,  and  it  was  releas- 
ed. Tbe  court  decreed  that  as  the  Judgment 
in  tbe  present  action  cannot  bind  tbe  hus- 
band, be  not  being  a  party  to  it,  tbe  horse 
must  be  sold,  upon  appellant  giving  therefor 
an  ludeuinlfylng  bond,  and  the  proceeds  of 
the  sale  credited  on  Wbittier's  Judgment 
We  think  that  this  ruling  was  ccMrect,  as 
Wbittler  should  not  be  held  for  the  value  of 
the  horse  before  It  is  determined,  as  against 
the  husband,  that  it  Is  not  exempt.  Under 
this  view.  It  was  not  necessary  for  tbe  court 
to  find  the  value  of  the  horse.  There  was 
also  a  black  borse,  which,  while  It  was  still 
community  property,  had  been  levied  upon 
by  Whlttler  and  released.  This  was  before 
the  decree  of  divorce  by  which  tbe  property 
was  divided,  aud  this  borse  was  sold  by  tbe 
husband,  and  was  not  Included  In  the  second 
levies  made  after  the  dlv<wce  Judgment 
Therefore  what  Is  said  by  appellant  about 
this  borse  is  not  material. 

It  Is  contended  by  appellant  tbat  tbe  sales 
made  under  tbe  executions  were  tbe  results 
of  fraudulent  conspiracy  between  the  hus- 
band and  Whlttler,  and  were  for  inadequate 
prices.  But  tbe  coiurt  below  found  tbat  tbere 
was  no  fraud,  although  tbe  sums  were  tor 
less  than  tbe  full  value  of  the  property  sold. 
Upon  this  subjpct  the  learned  Judge,  In  an 
opinion  delivered  at  the  time  of  bis  decision, 
says:  "But  whetber  the  prices  are  Inade- 
quate or  not  may  be  said  to  he  Immaterial, 
because  tbe  law  is  well  settled  that,  wbile 
inadequacy  of  price  may  be  given  in  evidence 
aa  a  circumstance  tending  to  abow  fraud  on 
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the  part  of  tbe  creditor  who  has  purchased  at 
his  own  execution  sale,  yet  it  is  never  of  It- 
self BufBdent  as  a  ground  for  vacating  such 
sale.  In  this  case  none  of  tbe  elements  of 
fraud  are  sustained  by  tbe  evidence,  except 
I  the  single  circumstance  of  inadequacy  of 
price.  It  iB  clear  from  the  authorities  re- 
ferred to  that  the  sale  cannot  be  set  aside 
for  that  cause  alone."  These  views  are  cor- 
rect, and,  we  think,  amply  warranted  by 
the  evidence,  as  were  all  the  findings  above 
referred  ta 

Tbe  judgment  and  order  appealed  from 
are  affirmed. 

Wecotacur:  HENSHAW.  J.;LORiaAN,  J. 

On  Petition  for  Hehearlng. 

(Aug.  31,  1904.)  . 

PER  CURIAM.  Tbe  petition  for  rehear- 
ing is  denied.  In  the  opiulon  heretofore  ren- 
dered, It  is  assumed  that  the  release  of  tbe 
levy  on  tbe  black  Btaliion  occurred  before  the 
decree  dividing  the  community  property.  In 
tbe  petition  for  rehearing  our  attention  Ib 
called  to  the  dates  shown  In  the  transcript, 
and  upon  further  examination  we  And  that 
this  was  an  error.  It  appears  tbat  tbe  levy 
on  this  borse  and  the  release  occurred  nearly 
a  year  after  the  decree,  and  tbat  after  the 
release,  and  before  the  second  levy,  this  horse 
was  pledged  by  Mayberry,  and  was  after- 
wards sold  by  him  for  $1,000.  Tbere  Is  no 
other  evidence  of  its  value.  It  is  not  a  mat- 
ter of  much  importance  to  the  disposition  of 
tbe  case,  inasmuch  as,  after  crediting  all  oth- 
er sums  which  tbe  court  finds  plaintiff  Is  en- 
titled to  have  credited  upon  tbe  Whlttler 
Judgments  against  E.  L.  Mayberry,  tbere  still 
remains  a  balance  thereof  unpaid  amounting 
to  over  $40,000.  The  only  benefit  to  plalntlfC 
to  be  derived  from  a  finding  as  to  tbe  value 
of  this  borse  would  be  an  additional  credit 
of  such  amount  on  the  Judgment  and  this 
slight  benefit  would  not  Justify  a  retrial  of 
all  tbe  other  issues  In  the  case.  Neverthe- 
less, the  plaintiff  is  entitled  to  have  tbe  value 
of  said  borse  credited  on  said  Judgments  be- 
fore tbe  same  are  enforced  against  her  allot- 
ment of  tbe  community  property,  provided  It 
was  not  exempt  or  free  from  tbe  execution 
at  the  time  it  was  released.  For  the  purpose 
of  giving  this  relief,  a  new  trial  of  that  Is- 
sue will  be  necessary. 

The  Judgment  and  order  are  affirmed  as  to 
all  matters 'aud  things  fonnd  and  determined 
thereby,  except  as  to  tbe  said  black  stallion. 
Tbe  cause  is  remanded  to  the  court  below, 
and  tbat  court  is  directed  to  take  evidence, 
and  make  an  additional  finding  upon  the 
question  of  the  levy  upon  said  black  stallion, 
by  virtue  of  the  execution  on  the  Judgment 
in  Mayberry  v.  Wbittler,  the  subsequent  re- 
lease thereof,  tbe  value  of  said  stallion  when 
released,  and  whether  or  not  it  was  then  sub- 
ject to  said  execution;  and  if  it  shall  de- 
termine that  It  was  then  subject  thereto,  and 
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that  said  execQtton  was  leried  thoeon  and 
afterward  released,  then  to  make  a  supple- 
mental decree,  to  the  effect  that  the  value 
tberectf  shall  be  credited  upon  one  of  the  said 
judgments  before  eltbw  of  them  shall  be  en- 
ftwced  against  the  property  set  apart  to 
fimily  Gray  Mayberry  by  the  decree  of  dl- 
vwce  from  Bdward  h.  Mayberry.  Further 
proceedings  to  enfbrce  said  Judgments  are 
stayed  until  the  entry  ot  such  Bupplemental 
decree.  Each  party  shall  pay  his  own  costs 
on  this  appeal 


HATES  T.  HATES.   CL.  A.  1,408.) 
(Supreme  Court  of  Galifomia.   Sept.  8.  1901.) 

OIVOBd  —  DEBBBnON— BEXDAI.  IHTBEOOTTBSt' 
KKTUSAI<— HEALTH— EVIDENCE. 

1.  Under  Civ.  Code,  i  96,  declaring  that  "per- 
aistent  refusal  to  have  reasonable  matrimonial 
iDtercoorae"  shall  be  evidence  of  desertion  jus- 
tifyini[  a  divorce  "when  health  and  phyaical 
condition  does  not  make  such  refusal  reason- 
ably neoessary."  evidence  of  the  unexplained  re- 
fusal of  plaintiff's  wife  to  have  Intercourse  with 
him  for  three  or  four  wedts  after  her  marriage 
to  plaintifF,  in  the  absence  of  evidence  aa  to 
her  health  and  physical  condition,  was  Insuffi- 
oient  to  entitle  plaintiff  to  a  divorce  on  that 
ground. 

2.  In  an  acti<m  for  divorce  toe  the  wife's 
fanlt.  her  confewion  as  well  as  plaintiff's  tes- 
timony must  be  corroborated. 

Commissioners'  DecMon.  Department  1. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  Waldo  M.  Tork,  Judge. 

Action  by  Charles  Hcdcomb  Hayes  against 
Mayne  Hayes.  From  a  Jndgmrat  in  favor 
of  defendant,  plaintiff  appeals.  Affirmed. 

See  77  Pac.  452. 

John  L.  Fleming,  for  appellant 

CHIPMAN,  O.  The  action  la  for  divorce 
on  the  ground  of  desertion  alleged  to  have 
takoi  place  abont  July,  1899.  The  default 
of  defendant  was  duly  entered,  end  service 
of  summons  was  bad  by  publication.  The 
court  found  the  following  facts:  That  plain- 
tiff and  defendant  were  married  In  the  city 
of  New  Tork,  state  of  New  York,  on  May 
1^  1889;  that  plaintiff  Is  now,  and  bad  been 
for  more  than  four  months  prior  to  the  com- 
mencement of  the  action,  a  resident  of  the 
county  of  Los  Angel«,  this  state,  but  had 
not  beat  such  resident  for  one  year  prior  to 
the  commencement  of  the  action;  that  de- 
fendant did  not  desert  plaintiff  in  July,  1899, 
or  at  all,  nor  did  sh^  at  that  time  or  since 
refuse  to  live  or  cohabit  with  plaintiff. 
Judgment  followed  for  defendant,  from 
wblcb  plaintiff  appeals  on  a  bill  of  exc^ 
tlons. 

Plaintiff  tentlfled  that  riiortly  after  the 
mantage  he  took  his  wife  to  England;  tiiat 
she  refused  to  have  matrimonial  Intercourse 
vrltb  hhn,  and,  after  remaining  with  her 
about  three  or  four  we^s.  he  left  her,  and 
presamably  fonnd  his  way  to  Los  Angeles, 

11.  Am  Olvorah  vsL  IT,  Oort.  IMf- 1  US. 


for  he  testified  that  la  October,  1800,  hs 
again  went  abroad  trom  there,  and  "was 
gone  several  years,  and  spent  most  of  his 
time  In  Paris,  Italy,  and  England";  that  he 
was  studying  the  languages  of  those  coun- 
tries, and  at  the  same  time  vainly  search- 
ing for  his  wifew  He  'returned  to  Los  An- 
gela in  January,  1003.  The  complaint  waa 
died  in  March,  1008.  He  testified  that  when 
he  last  saw  his  wife  she  was  acting  In  ttie 
character  of  page  In  a  dramatic  company  In 
London,  but  whether  this  was  before  or  aft- 
er he  separated  from  her  does  not  appear. 
There  Is  no  evidence  that  die  refused  to  live 
with  him  while  tbey  were  In  London.  As 
evidence  of  her  desertion  he  testified  that 
upon  their  arrival  by  steamer  at  Rotterdam 
she  engaged  two  bedrooms  at  the  hotel,  one 
for  him  and  one  for  herself  without  his 
knowledge  or  consent  niere  may  have  been 
good  reason  for  this;  as,  Indeed,  there  may 
have  been  for  ■  her  refusal  to  cohabit  with 
him.  Section  86  of  the  ClvU  Code  make» 
"persistent  refusal  to  have  reasonable  mat- 
rimonial Intercourse"  evidence  of  desertion 
"when  health  and  physical  condition  does 
not  make  such  refusal  reasonably  neces- 
aary,"  and  as  to  defendantfg  then  health  or 
physical  condition  there  was  no  evidence^ 
Plaintiff  testified  that  at  first  his  wife  re- 
fused to  be  married  except  by  a  Catholic 
priest,  as  she  was  a  Catholic,  but  finally 
consented  to  be  married  by  a  city  magis- 
trate. Plahitlff  testified,  "I  tbhik  she  did 
not  condder  that  marriage  binding,  because 
she  gave  no  evidence  of  a  wife  to  me."  Still 
there  may  have  been  fiicts  concerning  her 
health  or  physical  ccmdltlon  which  caused 
ber  for  the  time  to  refuse  cohabitation. 
Plaintiff  does  not  testify  that  she  deserted 
him,  or  refused  to  live  with  him.  The  bur- 
den of  bis  complaint  Is  her  refmal  to  have 
matrimonial  intercourse  wlt2i  him,  and  for 
this  he  left  her.  Furthermore,  we  doubt 
whether  It  can  be  said  as  matter  of  law  that 
the  unexplained  refusal  of  a  bride  of  three 
weeks  to  have  marital  Intercourse  with  her 
husband  Is  such  '^persistent  refusal"  as  the 
statute  contemplates  as  evidence  of  deser- 
tion, and  as  justifying  the  husband  In  sep- 
arating from  his  wife.  On  this  pcrfnt  there 
was  an  attempt  made  to  corroborate  plain- 
tiff's testimony,  but  the  moat  the  witness 
knew  was  that  def^dant  gave  witness  to 
understand  that  up  to  that  time  there  had 
been  no  matrimonial  Interconrse  between 
plaintiff  and  defendant,  and  this  was  told 
the  witness  In  the  stateroom  of  the  steamer 
on  their  way  to  England.  The  witness  did 
not  pretend  to  know  whether  or  not  the  re- 
fusal was  "reasonably  necessary."  But  the 
confession  of  the  wife,  as  well  as  the  testi- 
mony of  plaintiff,  required  corroboration, 
and  there  was  none.  On  the  point  of  al- 
leged desertion  the  finding  Is  supported  by 
the  evidence.  Whether  the  finding  as  to 
residence  Is  or  la  not  supported,  the  judg- 
ment may  rest  t^wn  the  other  finding.  Un- 
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leu  tbe  desertion  of  defendant  was  shown, 
plaintlfl  coiUd  not  prsTall  In  the  action, 
thoogb  he  had  bem  a  resident  of  Los  An- 
gles county  the  requisite  time. 
We  adTlse  that  tbe  Judgment  be  affirmed. 

We  concur:  COOPBR,  a;  GBAT,  a 

For  tbe  reasooB  given  In  the  foregoing 
opinion  the  Jni^ment  appealed  tiom  la  af- 
firmed: YAK  DYKB.  J.;  SHAW.  3. 

ANGELLOTTI,  3.  I  concur  in  the  Judg- 
ment upon  the  ground  that  the  finding  of  the 
court  on  the  question  of  desertion  cannot  tw 
disturbed  upoa  the  record  before  ua. 


SGHRODBB  et  al.  T.  ADEN  GOLD  HIN.  00. 
(S.  r.  8.140.) 

(Suprema  Conrt  of  California.    Sept  8,  1904.) 

APPKAL—nN  DINGS  OF  FACT— COW FMCTIHQ  BV- 
XMNCB— ACTION    TO    DETSBinNB    TITLI  TO 

MiNiNo  oBounn-^nxB  to  sufpobt. 

1.  Findings  of  fact  cannot  be  disturbed  on  ap- 
peal wbere  there  is  conflicting  evidence,  bnt 
only  vhen  it  can  be  seen  that  they  are  contrary 
to  all  tiie  erUenoe,  and  that  there  is  no  substan- 
tial evidence  in  their  support. 

2.  An  action  to  determine  right  to  mining 
ground  is  in  the  nature  of  a  suit  to  quiet  title. 
80  that  plaintiff  can  recover  only  on  the  atrengtb 
of  his  own  title,  and  if  he  fans  to  show  title, 
it  is  immaterial  that  defendant  has  none. 

Commissioners'  decision.  Department  1. 
Appeal  from  Superior  Court,  Mariposa  Coon- 
ty;  John  M.  Corcoran.  Judge. 

Action  by  Albert  Schroder  and  others 
against  the  Aden  Gold  Mining  Company. 
Judgment  for  defendant.  Plalntiffa  appeal. 
Affirmed. 

J.  J.  Trabuco  and  O.  D.  Wrlgtat,  for  appel- 
lants. Congdon  &  Congdon,  for  respond- 
ent 

GRAY,  O.  This  is  an  action  to  determine 
tbe  right  to  about  seven  acres  of  mining 
ground,  situated  in  Mariposa  county.  The 
d^eudant,  on  a  trial  before  the  court  with- 
out a  Jury,  obtained  a  Judgment,  from  which, 
and  from  an  order  denying  them  a  new  trial, 
the  plaintiffs  appeal. 

The  plaintiffs  claim  the  land  as  a  part  of 
the  San  Antonio  mining  claim.  They  en- 
deavored to  prove  to  the  satisfaction  of  the 
court  that  the  disputed  ground  was  Includ- 
ed within  the  lines  of  said  mining  claim  as 
they  were  originally  run  and  marked  with 
monuments  in  the  field.  To  this  end  they 
called  a  witness,  who  testified  that  he  had 
helped  to  erect  the  original  monumente  In- 
closing tbe  disputed  tract,  which  monuments 
are  numbered  3,  4,  and  5  on  the  plat  In  evi- 
dence. He  further  testified  that  the  deputy 
United  States  surveyor,  S.  J.  Harris,  had 
relocated  these  monuments,  and  established 
new  monuments  Just  where  the  old  ones  had 
formerly  been.  There  was  also  some  other 


evidence  tendhig  to  corroborate  the  forego- 
ing. There  was  also  evidence  In  conflict 
with  It  The  original  written  notice  ot  loca- 
tion of  the  "San  Antonio  mine"  was  at  right 
angles  with  this  direct  testimony  aa  to  the 
location  of  tliese  three  monumoits.  Fortiier- 
more,  it  was  shown  that  ttiere  was  no  evi- 
dence upon  the  i^und^  and  none  seems  to 
have  been  discovered  under  the  ground,  that 
there  was  any  lead  or  lode  extending  in  a 
direction  to  warrant  the  pladng  of  the  mon- 
uments 8,  4,  and  6  whMe  they  must  hare 
been  to  ni^iold  plaintUEs'  contention.  On 
tbe  oontrai7,  it  was  shown  by  expert  testi- 
mony that  the  lead  In  all  probability  continu- 
ed In  tbe  dhrectton  indicated  1^  Its  course, 
as  it  conld  be  plainly  traced  for  about  one- 
half  tbe  loigth  of  tbe  dalm.  This  would 
also  make  It  correm^nd  to  tbe  said  written 
notice  of  location. 

The  court  found*  In  effect,  that  the  mine 
extoided  in  the  direction  Indicated  by  the 
lead  80  far  as  It  conld  be  traced  upon  the 
surface,  and  that  Its  location  corresponded 
with  the  written  notice  of  location,  rather 
than  with  the  evidence  as  to  the  location  of 
these  three  monuments.  Appellants  attack 
thia  finding,  and  say  that  tbe  monuments 
erected  in  the  field  should  contirol  courses 
and  distances  as  Indicated  upon  paper.  This 
statement  embodies  a  correct  rule  many  times 
declared  by  this  court  But  In  the  present 
case  tbe  evidence  as  to  the  location  of  the 
original  monuments  was  of  an  nnsatlafactoiy 
character  so  far  as  It  related  to  the  three 
disputed  monuments.  The  surveyor  who  at- 
tempted to  relocate  these  monuments  found 
no  satisfactory  evidence  upon  the  ground  as 
to  their  location,  and  was  compelled  to  rely 
upon  statements  of  others  as  to  that  matter. 
A  considerable  loigtb  of  time  had  elapsed 
pending  tbe  original  location  of  the  monu- 
ments and  the  subsequent  relocation  of  them. 
A  fire  had  swept  over  the  country,  changine 
the  appearance  of  thinga,  and  making  tbe 
testimony  as  to  their  original  location  very 
uncertain.  The  case  presents  a  conflict  of 
evidence  as  to  the  original  location  of  the 
disputed  monuments.  It  was  for  the  trial 
court  to  determine  where  the  preponderance 
lay.  The  burden  rested  upon  the  plaintifto 
to  satisfy  the  court  that  their  contention  as 
to  the  location  of  the  monuments  was  cor- 
rect, and  we  think  that  to  view  of  the  un- 
certain character  of  plaintiffs'  evidence,  and 
the  surrounding  circnmstances  in  apparent 
conflict  with  that  evidence,  the  finding  of 
tbe  court  should  not  be  disturbed.  This 
court  is  warranted  In  Interfering  with  the 
findings  only  when  it  can  be  seen  that  they 
are  contrary  to  all  the  evidence,  and  that 
there  is  no  substantial  evidence  In  support 
of  them. 

Tbe  defendant  claimed  the  disputed  tract 
as  part  of  two  other  mining  locations  desig- 
nated by  name  as  the  "Ernestine"  and  the 
"Menlo."   It  is  as  additiousl  ground 

for  reversal  that  defendant  failed  to  prore 
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that  tbe  orlgioal  locatora  of  these  claims 
were  citizens,  or  bad  declared  tbeir  Intention 
to  become  citlzena,  of  tbe  United  States, 
and  hence  It  was  not  shown  tliat  they  were 
qoallfled  locators.  It  Is  also  u^ed  that  there 
was  no  evidence  tiiat  the  locators  of  defend- 
ant's claims  marked  tbe  boundaries  thereof 
hy  monnments.  These  are  matters  whltdi  do 
not  concern  the  plaintitts.  When  ft  has  been 
determined  that  they  have  no  Interest  In 
tbe  land  in  controTersy,  the  case  Is  ended. 
Tbls  la  In  ttie  natore  of  a  suit  to  quiet  tltie, 
and  In  such  a  case  tbe  plaintiffs  must  obtain 
Jadgment  upon  the  strength  of  their  own 
title,  and  if  it  be  shown  that  tbey  have  no 
title,  it  becomes  Immaterial  to  Inquire  Into 
defendant's  tights.  The  case  Is  not  a  contest 
in  the  United  States  land  office,  and  is  to  be 
governed  and  determined  by  the  practice 
and  rules  of  pleading  governing  In  the  state 
courts  In  ordinary  suits  brought  to  settle 
dlBputra  as  to  Interests  in  land.  Altoona  Q. 
M.  Co.  V.  Integral  Q.  M.  Co..  114  Cal.  100^ 
45  Pac.  1047.  The  want  of  title  In  plaintiffs 
renders  it  nnnecesBary  to  examine  the  title 
of  defendant.  City  and  County  of  San  Fran- 
cisco V.  Ellis  et  al.,  54  Cal.  72;  McOratb  T. 
WaUace.  116  Cal.  54^  48  Pac.  719. 

We  advise  that  tbe  Judgment  and  order 
aiipealed  from  be  affirmed. 

We  coneor:   COOPER,  C.i  SMITH,  0. 

For  tbe  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
ermed:  VAN  DYKE,  J.;  SHAW.  J.;  AN- 
GBLLOTTI.  J. 


CONTINENTAL  BUILDING  &  LOAN  ASS'N 
V.  BUTTON  et  al.    (Sac.  1,074.)" 

(Sain^me  Court  of  California.   Sept.  «.  1904.) 

VECHAITtC'S  LIEN— IfOTJCK  OF  UBH. 

1,  A  notice  of  lien  correctly  stating  the  whole 
amount  due  plaintiff,  but  inaccurate  In  stating 
that  such  amount  was  due  on  the  original  con- 
tract, whereas  some  of  the  articles  were  furnish- 
ed on  subsequent  orders,  is  valid  as  to  the  value 
of  the  materials  actually  furnished  under  the 
contract  stated  in  the  notice,  the  misstatement 
not  being  made  with  intent  to  deceive  or  de- 
fraud. 

Commissioners'  DeclBlon,  Department  2. 
Appeal  from  Superior  Court,  Solano  Ootm- 
ty;  A.  J.  Buckles,  Judge. 

Action  by  tbe  Continental  Building  &.  Loan 
ABsoclatlon  asnlnst  Charlotte  A.  Button,  in 
wblcb  Corlett  Bros,  filed  cross-complaint 
From  a  Judgment  tor  cross-complainants, 
defendant  anwala  Affirmed. 

Ci^hlan  A  Harvey,  for  appellant  Percy 
S.  King  and  W.  H.  Orant  for  respondents 
Corlett  Bros.  Raleigh  Barcar,  for  respond- 
ent Continental  Building  ft  Loan  Associa- 
tion. 


•RshMiiDB  Amalai  Octobw  5,  UM. 


GBAT,  a  In  this  action  the  plaintiff 
sought  to  foreclose  a  mortgage  upon  certain 
real  estate  in  the  town  of  VacavUIe,  county 
of  Solano.  Tbe  cross-complainants,  Corlett 
Bros.,  in  the  same  action  sought  to  enforce 
a  mechanic's  lien  on  the  same  property 
against  the  defendant  Charlotte  A.  Button, 
tbe  owner  of  said  property.  The  said  cross- 
complainants  had  Judgment  enforcing  their 
lien  for  fl«^.  The  defendant  Button  ap- 
peals from  said  Judgment  and  from  an  order 
denying  her  a  new  trial. 

The  questions  presented  relate  alone  to 
the  validity  of  tbe  notice  of  Hen  filed  by 
said  Corlett  Bros.  It  Is  claimed  that  the 
notice  of  lien  does  not  tmtiifully  state  the 
terms  of  the  contract  nnder  which  the  ma- 
terials  were  sold,  that  Its  stetement  as  to 
the  price  la  untrue,  that  It  does  not  conteln 
all  of  tbe  contract,  and  that  It  does  not 
truthfully  state  tiie  agreement  as  to  tbe 
place  of  dellvezy. 

Tbe  notice  of  11^  set  forth  an  express 
oral  contract  by  which  the  materials  were 
to  be  delivered  to  the  contractor  at  Yaca- 
vllle  for  the  "contract  price"  of  |l,666m 
The  evidence  upon  the  trial  showed  that 
materials  to  the  value  of  said  $1,665.30  were 
in  fact  furnished  by  tbe  respondents,  and 
actually  used  In  the  bidlding;  but  It  also 
appeared  that  of  the  materials  so  furnished 
only  worth  were  furnished  nnder  the 

original  contract  between  respondents  and 
the  contractor.  Tbe  rest  of  the  materials 
were  furnished  thoeafter  ^m  time  to  time 
as  ordered  by  the  contractor.  The  Judgment 
Is  only  for  the  $1,425  found  to  hav«  been 
furnished  undw  tbe  original  contract  It  Is 
found  tbat,  so  far  as  said  sum  of  91,4SS  is 
concerned,  the  notice  of  lien  conteined  a 
true  statement  of  the  demand.  It  is  further 
found  that  as  to  tbe  balance  of  $14030  the 
notice  of  Iloi  did  not  truthfully  state  tbe 
terms  ct  said  omtract,  'in  that  said  materi- 
als aggregating  $140.30  were  furnished  upon 
an  Implied  promise  to  pay  therefor  what 
the  same  were  reasonably  worth,  and  not 
upon  an  express  promise  for  a  spedfled  sum, 
but  such  misstatement  of  the  tenos  of  said 
subsequent  contract  was  not  made  vrlth  in- 
tent to  deceive  or  defraud  the  owner  or  con- 
tractor oe  any  person  Interested  In  the  con- 
tract or  said  building,  or  the  construction 
thereof,  and  no  one  was  Injured  thereby." 

The  mechanic's  lien  law  is  a  part  of  the 
Code  of  Civil  Procedure,  adopted  In  obedi- 
ence to  the  requirements  of  the  Constitu- 
tion. It  is  remedial  In  its  character,  and 
should  be  "liberally  constmed,  with  a  view 
to  effect  its  objecte  and  to  promote  Justice." 
Section  4,  Code  Civ.  Proc.;  Oorbett  v.  Cham- 
bers, 109  Gal.  184,  41  Pac.  878.  Under  this 
construction  of  it,  tbe  trial  court  was  fully 
warranted  in  allowing  the  plaintiff  a  lien 
for  the  value  of  the  materials  actually  fur- 
nished under  the  terms  of  the  conteact  as 
specified  In  the  claim  of  Hen,  and  It  was 
Immaterial  that  too  great  an  amount  was 
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claimed  u  due  under  tills  contnct  unless 
It  appeared  that  the  ezcesalre  claim  was  for 
a  fraudulent  purpose.  The  whole  amount 
dae  plaintiff  was  correctly  stated  in  the 
claim;  the  only  Inaccuracy  consisted  in  say- 
ing that  that  amount  was  due  on  the  orig- 
inal contract,  when  in  fiict  only  fl,425  of  It 
arose  from  that  contract  The  respondent 
obtained  Judgment  only  for  the  amonnt  due 
under  the  contract  stated  In  bis  claim  of 
lien.  *The  fact  that  he  failed  to  state  any 
fi^h«:  contract  seems  to  have  resulted  in 
the  loss  to  him  of  all  lien  on  account  of  the 
articles  furnished  under  such  further  con- 
tract. The  appellant  ought  to  be  satlsded 
with  a  result  which  thus  operates  only  to 
his  advantage  and  can  do  him  no  possible 
harm  in  any  other  direction.  "It  la  qnlte 
clear  that  a  recorded  lien,  good  In  other  re- 
spects, cannot  be  rejected  because  the 
amount  claimed  la  somewhat  larger  than 
can  be  sustained  by  the  proofs,  unless  it  be 
BO  willfully  false  as  to  amount  to  a  fraud; 
and  nothing  of  that  kind  appears  here." 
Snell  r.  Payne,  115  Cal.  216,  40  Pac.  lOOd, 
at  page  222,  115  Cal.,  page  1070,  46  Pac. 

The  finding  was  that  the  materials  were 
to  be  delivered  at  VacaTilte,  and  so  was  the 
statement  contained  In  the  Hen,  and  both  are 
sustained  by  the  evidence.  To  be  sure,  the 
materials  were  to  be  delivered  in  the  first  in- 
stance on  board  the  cars  at  Napa,  where  the 
respondents*  place  of  business  was;  but  as 
Waggoner,  the  contractor,  testifies,  "the  mill 
work  was  to  be  furnished  from  there  to 
Vacavllle,"  the  purchaser  paying  the  freight 
"The  glass  was  to  be  put  in  place  by  Mr. 
Corlett  In  the  building."  Mr.  Corlett  testi- 
fied that  the  goods  were  "to  be  paid  for  on 
delivery  at  Vacavllle."  Taking  the  evidence 
altogether.  It  was  fair  to  find  from  it  that 
the  materials  were  to  be  delivered  at  Vaca- 
vllle, and  not  paid  for  until  so  delivered. 

The  fifth  finding,  to  the  effect  that  so  far 
as  the  sum  of  $1,425  is  concerned,  the  notice 
contained  a  true  statement  of  respondents' 
demand,  was  and  is  In  accord  with  the  evi- 
dence. The  notice  of  Hen  was  valid,  and 
properly  received  in  evidence. 

The  Judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:   COOPBR.  a;  HARRISON,  a 

VoF  the  reasons  given  In  the  forcing 
opinion,  the  Judgment  and  order  appealed 
from  are  affirmed:  McFARLAND,  J.;  LOR- 
IGAN,  J.i  HENSHAW,  J. 


ROHRBAOHHR  v.  SUPERIOR  COURT  et 
«1.    (S.  F.  8.898.) 

<Sapreme  Court  of  California.    Sept  8.  1904.) 

PLEDGES— FOBECLOSnUE— APPEAL— SUPEBSB- 

DEAS. 

1.  Code  Civ.  Proo.  5  tNt9,  provides  that  on  ap- 
peal from  a  Judgmrait  or  order  the  $300  under- 
taking required  thereby  shall  stay  proceedings 


In  the  trial  court  <m  the  Ju^ment  or  order  ap- 
pealed from,  except  as  provided  in  sectI<HU  942- 
945.  Section  M3  declares  that  If  the  Judc- 
ment  appealed  from  directs  the  assignment  or 
delivery  of  docameDts  or  personal  property,  It 
Is  not  stayed  unless  the  tulDgs  required  to  be 
assigned  or  delivered  are  placed  in  the  custody 
of  an  officer  of  the  court  unless  an  undertaking 
be  eiven  that  the  appellant  will  obey  the  order 
of  the  appellate  court;  and  if  the  judsment  ap- 
pealed from  direct  the  sale  of  personaT  property 
oo  foreclosure  of  a  mortgage  thereon  the  ex- 
ecution of  the  judinneat  or  order  cannot  be 
stayed  on  appeal  unless  an  undertaking  be  en- 
tered into  to  deliver  the  mortgaged  property  to 
the  officer  If  the  judgment  be  affirmed.  Held, 
that  an  action  for  tbe  foreclosure  of  a  pledge 
of  stock  was  not  within  the  exceptions  provided 
by  section  943,  and  hence,  on  defendant  giving 
the  $300  bond  required  by  sectioii  049  va  ap- 
peal from  ui  adverse  Judgment  she  was  entitled 
to  a  supersedeas. 

In  Bank.  AppHcatlou  by  Mary  8-  Rohr- 
bacbmr  for  a  snpersedeai  on  appeal.  Writ 
granted. 

Campbell.  Hetson  A  Campbell,  for  peti- 
tions. Aitken  ft  Skalfe,  for  respondents. 

VAN  DYEB,  J.  This  is  an  application  for 
supersedeas  upon  the  giving  of  the  ordinary 
undertaking  of  $300  on  on  appeal  from  a 
Judgment  in  an  action  iHN^ngbt  by  J.  C.  Cul- 
len,  as  assignee  of  John  R.  Aitken,  against 
the  petitioner,  Mary  S.  Rohrbacher.  Tbe 
action  of  Cullen  v.  Rohrbacher  Is  founded 
upon  a  promissory  note  made  and  executed 
by  the  defendant  therein,  Robrbacher,  bear- 
ing date  March  20,  1809,  and  payable  to  the 
order  of  John  R.  Aitken,  for  tbe  sum  of  $3,- 
250,  six  months  after  the  date  thereof,  and 
as  collateral  security  for  the  payment  of 
said  note  the  maker  thareof,  Mary  8.  Rohr- 
bacher, transferred  and  deposited  with  said 
Aitken.  by  way  of  pledge,  a  certificate  of 
the  capital  stock  of  the  Sunnyside  I^nd  Com- 
pany, and  also  a  certain  order  of  •■aid  sa- 
perlmr  court  In  the  matter  of  the  estate  of 
Philip  Rohrbacher,  deceased,  for  family  al- 
lowance of  $300  per  month  during  the  prog- 
ress of  the  settlement  of  said  estate.  It  is 
found  by  tbe  court  below,  as  a  concloshm 
from  tbe  facts  In  the  case,  that  the  plaintiff 
in  said  action  have  Judgment  against  the  de- 
fendant petitioner  herein,  for  the  sum  of 
$4,199.16,  *'and  a  decree  of  this  court  fore- 
closing the  pledged  property  described  In  the 
complaint  and  to  a  sale  of  said  property  to 
satisfy  the  liens  thereon."  and  by  the  decree 
R.  H.  Fitzgerald  was  Appointed  commissloa- 
er  tor  the  piurpose  of  making  the  said  sale. 

To  the  petition  filed  herein  reefpondents  In- 
terposed a  general  demurrer.  The  question 
presmted,  therefore,  is  whether,  upon  the 
facts  stated  in  the  petition,  the  case  falls 
within  section  943  of  the  Code  of  Civil  Pro- 
cedure, as  claimed  by  the  respondents.  That 
section  provides,  among  other  things,  that 
If  the  Judgment  or  order  appealed  from  di- 
rect the  assignment  or  delivery  of  documents 
or  personal  property,  the  Judgment  is  not 
stayed  tmless  the  things  required  to  be  as- 
signed or  delivered  be  placed  In  the  custody 
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of  SDch  officer  or  receirer  as  the  court  may 
^ippolnt,  or  unlesa  an  nndertaklog  lie  given 
in  the  amount  to  be  fixed  by  the  court,  to 
the  effect  tiiat  the  appellant  will  obey  the 
order  of  the  appellate  court  upon  the  appeal; 
or.  If  tbe  Judgment  or  order  appealed  from 
direct  the  sale  of  personal  property  upon  the 
foreclosure  of  a  mortgage  thereon,  the  execu- 
tion of  the  judgment  or  order  cannot  be 
stayed  on  ai>peal  unless  an  undertaking  be 
entered  Into,  In  such  amount  as  the  court 
or  judge  thereof  may  direct,  to  the  effect 
that  the  appellant  will  on  demand  deliver 
the  mortgaged  property  to  the  oflacer  If  the 
judgment  be  affirmed,  etc.  This  bowerer, 
was  not  a  mortgage  of  personal  property, 
hut  was  a  pledge;  that  Is,  a  delivery  of  the 
certificate  of  stock  and  an  assignment  of 
the  order,  which  was  all  that  could  be  done 
on  the  part  of  the  defendant  In  said  action 
to  transfer  and  assign  the  said  property  as 
security  for  satd  indebtedness.  As  stated 
In  Pennie  t.  Superior  Court,  89  Cal.  33,  26 
Pac.  617:  "The  general  rule,  as  declared  in 
section  949  (Code  Civ.  Proc.)  Is  that  the  $300 
undertaking  mentioned  In  section  941  stays 
proceedings  In  the  court  below  from  the 
Judgment  or  order  appealed  from.  The  ex- 
ceptions are  contained  In  sections  042  to 
d45,  Inclusive;  and  those  sections  apply  to 
cases  where  the  appellant  has  money  or  oth- 
er property  lo  his  possession  which  has  been 
adjudged  by  the  lower  court  to  belong  to 
the  respondent,  or  where  the  appellant  has 
been  directed  to  do  some  act  for  the  benefit 
of  the  respondent,  and  where  It  would  be 
unjust  to  allow  the  appellant  to  retain  the 
possession  of  the  property,  and  perhaps  dis- 
aipnte  ft,  or  put  It  ont  of  his  power  to  per- 
form the  act  required,  without  securing  re- 
spondent by  a  bond."  See.  also.  In  re  Scbe- 
del,  69  Cal.  241,  10  Pac.  834;  Born  v.  Horst- 
mann,  80  Cal.  452,  22  Pac.  160.  338,  5  L.  R. 
A.  577;  In  re  Wood,  94  Cal.  567,  20  Pac.  HQS; 
McCalUon  t.  Hlbemla,  etc..  Society,  98  Cal. 
442,  SS  Pac.  329.  The  certificate  of  stock  and 
order  in  question  were  personal  property, 
and  as  such  the  former  may  be  trjinsferred 
by  the  owner.  Civ.  Code,  §8  953,  054.  We 
may,  for  the  purposes  of  this  case,  assume 
that  the  latter  also  may  be  assigned.  A 
pledge  is  a  deposit  of  personal  property  by 
way  of  security  for  the  performance  of  an- 
other act,  and  every  contract  by  which  the 
possession  of  personal  property  Is  transferred 
as  security  only  Is  to  be  deemed  a  pledge. 
Civ.  Code,  SS  2986,  2087.  In  the  petition 
herein  It  Is  stated  that  the  petitioner  Is  not 
now  In  the  possession  of  said  personal  prop- 
erty, and  cannot,  on  demand  or  otherwise, 
deliver  the  said  alleged  pledged  property 
to  said  R.  H.  Fitzgerald,  the  officer  directed 
by  said  Judgment  and  decree  to  sell  the 
same,  If  the  said  Judgment  appealed  from  be 
aflarmed;  and  that  said  J,  C.  Cullen  Is  now 
In  possession  of  said  property,  and  can  at 
any  time  deliver  the  same  to  said  R.  H. 
Fitzgerald  should  said  appeal  be  affirmed. 


And  it  appears  that  the  court  below,  by  its 
finding  and  decree  as  well  as  by  the  allega- 
tion of  the  petition  herein,  treated  the  choses 
in  action  In  question  as  having  been  trans- 
ferred by  way  of  pledge,  and  within  the  con- 
trol and  possession  of  the  plaintiff  in  said 
action. 

Under  the  facts  In  the  ease  the  petitioner 
is  entitled  to  supersedeas,  and  the  writ  will 
accordingly  issue. 

We  concur:  BEATTY,  O.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  McFARLAND,  J.;  LOR- 
IGAN.  J. 


TIFFIN  V.  OUMMINGS  et  nx.  (L,  A.  1,619.) 
(Supreme  Court  of  CallforDla.    Sept.  7,  1004.) 

COHTINUANCE  —  APPLICATION  —  DENIAI/— OIB- 
CBETION. 

1.  An  action  was  beiTua  September  12,  1002. 
Defendants  filed  a  general  demurrer  on  October 
0th,  and,  not  appearing  to  present  the  same, 
it  was  overmled  on  November  lOtb,  and  dc- 
fendanti  allowed  10  days  to  answer.  On  De- 
cember 1st  defendants  filed  an  evasive  answer, 
and  the  case  was'  set  for  June  25,  1903.  De- 
fendants filed  an  afiidavit  for  continuance,  dat- 
ed June  23,  1903,  that  they  did  not  know,  until 
informed  by  plaintiff's  attorney  on  June  lOtb, 
that  the  case  nad  been  set  for  Jnne  25th ;  that 
both  members  of  the  firm  of  attorneys  repre- 
senting defendant  were  then  engaged  in  the  trial 
of  soother  case  in  a  different  city,  and  had  been 
sabpoenaed  as  witnesses  therein ;  that  they  had 
had  no  sufficient  time  to  locate  or  communicate 
with  their  clients  or  to  subpoena  their  witnessea 
The  motion  was  made  at  10  a.  m.  on  June  25th, 
was  not  supported  by  evidence,  and  no  notice  of 
the  motion  was  given  to  plaintiff's  attorneys,  nor 
any  reasons  stated  why  it  was  not  mnde  soon- 
er. It  did  not  appear  that  a  continuance  bad 
been  requested  of  plaintifFs  attorneys,  nor  why 
defendants'  attorneys  had  not  bad  sufficient 
time  to  reach  their  clients  and  subpoena  wit- 
nesses, nor  that  any  attempt  had  been  made  in 
that  direction.  Held,  that  an  order  denying  the 
continuance  was  a  proper  exercise  of  discretioa. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Kern  Connty; 
J.  W.  Mahon,  Judge. 

Action  by  William  W.  Tiffin  against  George 
W.  Cummlngs  and  wife.  From  a  Judgment 
In  favor  of  pln^tUT,  defendants  appeaL  Af- 
firmed. 

Anderson  &  Eaye,  for  appellants.  John 
W.  Kemp  and  Smith  ft  Allen,  for  reapond- 
ent 

COOPER,  C.  This  action  was  brought  to 
foreclose  a  chattel  mortgage  given  to  secure 
a  promissory  note  made  by  defendants  for 
the  sum  of  $2,000.  Plaintiff  had  judgment, 
from  which  defendants  prosecute  this  ap- 
peal, and  make  the  sole  polut  that  the  court 
abnsed  its  discretion  in  refusing  to  grant 
their  motion  for  a  continuance. 

We  have  carefully  examined  the  record, 
and  find  no  abuse  of  discretion  In  the  order 
of  the  court  denying  the  motion.  The  action 
was  commenced  September  12,  1902.  De- 
fendants appeared  and  filed  a  general  demur- 
rer to  the  complaint  on  October  0,  1902. 
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Connsel  did  not  appear  to  present  the  de- 
murrer, and  on  NoTember  10. 1902,  tbe  conrt 
made  an  order  OTerruling  it  and  allowing 
defendants  10  days  to  answer.  On  Decem- 
ber 1,  iwa,  the  defendants  filed  tbebr  an- 
swer. The  complaint  was  verified  and  tbe 
answer  did  not  deny  the  execution  of  the 
promlflwry  note  and  mortgase  as  alleged  In 
tbe  complaint.  It  attempted  to  deny  tbe 
amount  due,  but  Its  denial  was  bi  the  follow- 
ing language;  "Deny  that  nine  months  of 
Interest,  and  no  more,  on  said  prlndpal  sum 
mentioned  in  said  promissory  note  and  said 
mortgage  has  been  paid,  and  Is  Indorsed  on 
said  promissory  note;  and  deny  that  two 
thousand  ($2,000)  dollars  gold  coin  of  the 
United  States,  the  principal  sum  mention- 
ed In  said  promissory  note  and  mortgage,  to- 
gether with  interest  thereon  at  the  rate  of 
two  per  cent  per  month  from  July  1,  1002, 
still  remains  due  and  unpaid  from  said  de- 
feudants."  It  denies  for  want  of  informa- 
tion or  belief  that  plaintiff  was  the  lawful 
owner  or  holder  of  said  promisuory  note. 
It  alleged  afllrmatlTely  that  the  defendants, 
at  tbe  time  of  executing  tbe  said  note  and 
mortgage,  were  directors  of  a  corporation 
known  as  "Great  Northern  Gold  Mining  Com- 
pany," and  that  in  the  execution  of  said 
note  and  mortgage  they  acted  solely  as  the 
agents  of  the  said  corporation,  and  for  its 
use  and  benefit.  Tbe  case  was  set  for  trial 
and  tried  June  25,  1803.  In  support  of  the 
motion  for  a  continuance  tbe  defendants'  at- 
torneys fiJed  an  affidavit  dated  June  23,  1903. 
which  stated  that  they  did  not  know  until 
Informed  by  plaintiff's  attorneys  June  10, 
1903,  that  the  case  had  been  set  down  for 
tbe  2Gth  of  June;  that  both  members  of  the 
firm  were  then,  and  would  he  on  the  25th, 
engaged  In  tbe  trial  of  the  case  of  Neal  t. 
Exposed  Treasure  Mining  Company,  and  that 
it  would  be  impossible  for  either  member  of 
tbe  said  Arm  to  he  present  In  Bakersfleld 
on  the  25th  day  of- June,  the  time  so  set  for 
tbe  trial  of  this  case;  that  they  had  not  had 
sufficient  time,  since  the  case  was  set  for 
trial,  to  locate  or  commanicate  with  their 
clients  or  to  subpoena  their  witnesses;  that 
both  the  attorneys,  members'  af  the  firm, 
bad  been  subpoenaed  as  witnesses  In  the 
said  action  so  pending  In  Los  Angeles  for 
the  25th  day  of  June,  1903.  There  was  no 
other  evidence  offered  in  support  of  the 
motion.  The  motion  was  made  at  10  o'clock 
a.  m.  on  June  25th,  at  the  time  the  action 
had  been  set  for  trial.  No  notice  of  the 
motion  bad  been  given  to  plalntllTs  attor- 
neys. No  reason  Is  stated  as  to  why  the 
motion  was  not  made  sooner.  It  does  not 
appear  thnt  appellant's  attorneys  even  re- 
quested the  attorneys  for  plaintiff  to  consent 
to  a  continuance  of  the  case.  If  between  the 
10th  and  the  25th  of  June  the  attorneys  for 
appellantH  had  In  good  faith  and  upon  a 
proper  showing  made  a  motion  for  a  continu- 
ance in  time  to  prevent  any  great  Incon- 
venience to  plaintiff,  the  court  no  doubt 


would  have  granted  It  If  such  showing  had 
been  made  with  a  proi>er  request  to  plaintiff's 
attorneys,  they  would,  in  all  probability, 
bare  consented  to  setting  tbe  case  for  a  time 
that  wonld  suit  all  parties.  While  the  affl- 
darit  states  that  tbe  attorneys  had  not  had 
time  to  locate  or  commanicate  with  their 
cllcmts,  the  reasons  are  not  stated.  It  does 
not  appear  why.  between  the  10th  and  23d 
days  of  Jnn^  they  could  not  bare  reached 
tbelr  clients.  It  does  not  appear  that  It  was 
necessary  to  subpoena  any  witnesses,  nor  that 
any  attempt  was  made  to  subpoena  any. 
Tbe  affidavit  does  not  even  state  that  it  Is 
made  in  good  faith,  nor  that,  if  the  case 
should  be  continued,  that  tbe  attorneys  will 
be  present  at  a  future  time  to  be  set  for  tbe 
trial.  The  court  does  not  appear  to  have  act- 
ed hastily.  With  the  time  that  bad  expired 
since  tbe  suit  bad  been  commenced,  tbe  kind 
of  answer  that  bad  been  filed,  and  the  gen- 
eralities contained  in  the  affidavit,  the  court 
was  familiar.  It  had  the  right  to  act  in  view 
of  all  these  matters. 
We  advise  that  the  Judgment  be  affirmed. 

We  concur:   CHIPMAN.  C;  SMITH,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: McFARLAND,  J.;  HBINSHAW,  J.; 
LOBIOAN,  J. 


WARNER  T.  WABNBR.   (Sac.  1,072.) 
(Supreme  Court  of  Galiffxnla.    Sept  7,  1901.) 
A.NTsnuFnAL  coHTHACT  —  riLina  or  houe- 

STEAD  DEOLABATION  BT  WIFX  —  nOKSUIT  — 
GBOUNOS  NOT  SPECIFIED  IS  UOTION— CON- 
SIDERATION ON  APPEAL. 

1.  An  antenuptial  contract  by-  which  the  wo- 
man relinquishes  all  right  claim,  and  interest 
in  and  to  the  property  of  tbe  man,  either  as 
heir  or  otherwise,  does  not  preclude  her.  after 
their  marriage,  from  filing  a  declaration  of 
homestead  on  property  of  bis ;  the  marriage  im- 
posing on  him  the  obligation  to  furnish  her  a 
home,  and  the  only  effect  of  a  declaration  of 
homestead  being  to  exempt  the  property  from 
execution,  and  restrain  hlin  frrai  alienating  it 
without  lier  consent 

2.  The  rule  that  a  ground  for  nonsuit  not 
specified  In  the  motion  therefor  cannot  be 
urged  in  support  of  the  court's  action  in  grant- 
ing it  does  not  apply  where  the  defect  in  plain- 
Ufrs  case  was  inherent  and  eonid  not  be  cured. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hughes,  Judge. 

Action  by  Adam  Warner  against  Katie 
Warner  to  have  a  declaration  of  homestead 
canceled.  From  a  Judgment  of  nonsuit, 
plaintiff  appeals.  Affirmed. 

Hinckson  &  Elliott,  for  appellant  Hiram 
W.  Johnson,  for  respondent 

HARRISON,  0.  Plaintiff  and  defendant 
entered  into  an  antenuptial  agreement  May 
17,  1889.  whoreln,  in  consideration  of  the 
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nuiirfage  tben  contemplated  between  them, 
the  plaintiff  agreed  to  pay  to  the  defendant 
nertahi  moneys  during  her  lifetime,  and  to 
care  for.  maintain,  and  educate  a  child  of 
the  defendant,  and  wherein  the  defendant. 
In  addition  to  agreeing  to  be  a  dutiful  and 
faithful  wife,  "does  hereby  relinquish  and 
disclaim  any  and  all  right,  claim,  and  inter- 
est In  and  to  the  property  of  said  first  party 
[the  plalntlffj,  either  as  heir  or  otherwise." 
Within  a  few  days  thereafter  they  were 
married  to  each  other,  and  are  still  living 
together  aB  husband  and  wife.  At  the  time 
of  their  marriage  the  plaintiff  was  the  own- 
er of  certain  land,  upon  which  be  resided, 
which  was  his  separate  property,  and  where, 
since  their  marriage,  they  bare  continued  to 
reside.  July  24,  1899,  the  defendant,  with- 
out the  knowledge  or  consent  of  the  plain- 
tiff, executed  and  caused  to  be  recorded  in 
the  ofiBce  of  the  county  recorder  a  declara- 
tion of  homestead  upon  the  said  land.  The 
plaintiff  has  brought  the  present  action  to 
hare  It  declared  that  the  said  declaration 
of  homestead  Is  a  cioud  upon  his  title,  and 
that  the  same  be  canceled  of  record.  At  the 
trial  the  only  evidence  offered  on  behalf  of 
the  plaintiff  was  his  own  testimony,  and  at 
the  close  thereof  the  court,  upon  the  motion 
of  the  defendant,  granted  a  nonsuit.  From 
the  Judgment  entered  thereon  be  has  ap- 
pealed. 

The  provisions  of  the  Civil  Code  by  which 
the  wife  la  authorized  to  select  a  home  for 
herself  and  the  family  out  of  the  separate 
property  of  the  husband,  that  shall  be  ex- 
empt from  the  effect  of  misfortune  or  im- 
providence on  bis  pert,  as  well  as  from  the 
importunity  or  rapacity  of  his  creditors,  have 
been  enacted  in  pursuance  of  a  public  policy 
declared  in  the  Constltutloo,  and,  being 
remedial  in  their  nature,  are  to  receive  a  lib- 
eral construction.  Keyes  v,  Cyrus,  100  Cal. 
322,  34  Pac.  722,  38  Am.  St.  Rep.  296.  To 
the  extent  that  these  provisions  are  enacted 
in  the  Interest  of  the  wife,  the  policy  in 
pursuauce  of  which  they  are  enacted,  as 
well  as  the  purposes  of  their  enactment,  are 
to  he  considered  in  the  construction  of  any 
agreement  by  her  In  reference  thereto.  She 
Is  not  to  be  held  to  have  surrendered  the 
rights  conferred  by  these  provisiona  except 
by  clear  and  explicit  language.  The  relln- 
quisbment  and  disclaimer  by  the  defendant 
of  all  right  and  interest  In  and  to  the  prop- 
erty of  the  plaintiff,  "either  as  heir  or  oth- 
erwise," was  an  agreement  on  her  part  not 
to  seek  to  deprive  him  of  any  of  his  prop- 
erty, or  to  assert  any  claim  thereto  adverse 
to  him,  during  his  lifetime,  or  any  claim  of 
Inheritance  therein  after  his  death.  Her  dec- 
laration of  homestead  was  not  a  violation  of 
this  obligation  thus  assumed  by  her,  or  an 
infringement  of  any  right  acquired  by  him 
by  virtue  of  the  agreement  In  the  same  In- 
strument he  agreed  "to  take  care  of,  and  to 
care  for,  keep,  maintain,  and  support,"  her; 
and  by  the  contract  of  marriage  into  which 


they  subsequently  entered  there  was  im- 
posed upon  him  an  obligation  to  provide  her 
with  a  home,  and  upon  their  marriage  he 
took  her  to  the  property  described  in  the 
complaint,  wherein  they  have  ever  since 
lived,  and  thereby  made  it  their  home.  The 
defendant  did  not  by  her  aforesaid  agree- 
ment relinquish  her  right  to  a  home,  or  pre- 
clude herself  from  taking  the  precaution  to 
make  the  home  secure  to  her  during  tbeir 
married  life.  The  only  effect  of  declaring 
a  homestead  thereon  was  to  exempt  it  from 
execution  or  forced  sale  in  satisfaction  of 
Judgments  against  him,  and  to  restrain  him 
from  alienating  the  property  without  her 
consent.  As  the  property  was  his  separate 
property,  by  her  declaration  of  homestead 
she  acquired  no  estate  or  proprietary  inter- 
est therein  which  she  could  assert  advCTsely 
to  him,  but  merely  secured  the  right  to  a 
home  therein  during  the  common  lifetime  of 
herself  and  her  husband.  She  has  no  right 
of  survivorship  in  the  property,  but  on  his 
death  It  will  vest  In  his  heirs,  discharged 
of  all  claim  or  Interest  on  her  part  by  virtue 
of  such  declaratlbn.  Code  Civ.  Proc.  ?  1474. 
The  right  given  to  the  superior  court  by  this 
section  to  set  It  apart  "to  the  family  of  the 
decedent"  for  a  limited  period  is  not  con- 
trolled, or  In  any  way  affected,  by  the  wife's 
previous  selection  of  a  homestead.  Wein- 
relch  V.  Hensley,  121  Cal.  653,  54  Pac.  254. 
The  respondent  Is  not  precluded  from  ur- 
ging this  point  in  support  of  the  action  of 
the  superior  court  because  It  was  not  speci- 
fied as  one  of  the  grounds  of  her  motion  for 
a  nonsuit.  The  reason  for  the  rule  that  only 
such  grounds  can  be  considered  upon  an  ap- 
peal is  that,  if  other  grounds  were  specified, 
the  plaintiff  might  overcome  the  objection 
by  additional  evidence;  but  if  the  defect  Is 
Inherent  in  bis  cause  of  action,  and  cannot 
be  cured,  the  reason  for  the  rule  ceases  to 
exist,  and  the  rule  itself  has  no  application. 
Daley  t.  Rusa,  80  Cal.  114,  24  Pac.  867; 
Fontana  t.  Pacific  Can  Co.,  129  Gal.  61,  61 
Pac.  680. 

We  concur:  COOPER,  C;  ORAT.  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  Is  affirmed:  HEN- 
SHAW,  J.;  McFARLAND,  J.;  LORI- 
GAN,  J. 


LOS  ANOELES  ft  BAKERSFIELD  OIL  ft 
DBVBLOPHBNT  OO.  OF  ARIZONA  v. 
OCCIDENTAL  OIL  CO.    (L.  A.  1,206.) 

(Supreme  Court  of  California.   Aug.  30,  1904.) 

8FECI7I0  PEBFOBUANCB— UUTUAL  OBLIOATIO.Xa 
— RESULTIKG  TRUST. 

1.  Under  Civ.  Code,  i  8386.  providing  that  a 
party  to  an  obligation  cannot  be  compelled  ape* 
cifically  to  perform  It  unless  the  other  party 
has  performed,  or  ia  compellable  specifically  to 
perform,  everything  to  which  the  former  is  en- 
titled under  the  same  obligation,  specific  per- 
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formanoe  will  not  be  sraated  of  an  agreement 
of  locators  of  oil  land  to  couvey  It  to  a  cor- 
poration on  transfer  to  them  of  one-fourth  the 
btock  to  be  issued  by  it,  their  object  and  pur- 
pose in  making  the  agreement  being  to  secure 
the  development  of  the  land  to  determine  wheth- 
er it  contained  oil,  and  the  develojnnent  not 
having  been  made,  and  the  court  not  being  able 
to  compel  it  to  be  mude,  personal  labor  and 
serriora  being  involved  therein. 

2.  Where  a  conveyance  of  land  is  In  consid- 
eration of  valuable  property  of  the  grantee 
and  an  agreement  of  a  third  person  to  issue 
shares  of  stock  huving  only  a  speculative  value, 
the  court  cannot  determine  what  interest  in 
trust  In  the  land  sach  third  person  has,  and 
therefore  cannot  enforce  it. 

3.  Where  two  locations  are  made  on  land  as 
mineral  land,  and  no  mineral  has  been  discov- 
ered in  it,  tbe  interest  of  the  second  locator, 
conveyed  to  the  person  having  the  interest  of 
the  first  locator,  cannot  be  measured  as  to  its 
value,  or  as  to  its  fractional  dimensions,  as 
compared  with  the  whole  tract,  and  therefore 
8  resulting  trust  in  such  interest  cannot  be  en- 
forced. 

4.  A  resulting  trast  can  only  be  created  hj  a 
writing. 

Commissioners'  Decision.  In  Bank.  Ap- 
peal from  Superior  Court,  Kern  County;  3. 
M.  Mabon,  Judge. 

Action,  by  the  Lofl  Angeles  &  Bakersfleld 
Oil  &  Development  Company  of  Arizona 
agaiDBt  the  Occidental  Oil  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
flniied. 

T.  M.  McNamara,  Goodrich  &  McCutchen, 
and  Calvin  Bdgerton,  for  appellant.  J.  W. 
Ahem  and  A.  F.  McCormlck,  for  respondent. 

GRAY.  0.  This  Is  an  action  to  have  It 
declared  that  defendant  holds  certain  real 
estate  in  trust  for  and  to  enforce  the  specific 
performance  of  a  contract  to  convey  the  same 
to  plaintiff.  The  defendant  bad  Judgment 
on  a  demurrer  to  the  complaint,  and  plain- 
tiff appeals.  The  question  for  decision  here 
Is,  does  the  complaint  state  a  case  for  the 
equitable  Interposition  of  the  court? 

The  property  in  dispute  consists  of  three 
different  pieces  of  public  land  In  Kern  coun- 
ty located  as  oil  land  under  the  laws  of  tlie 
United  States,  and  upon  which,  as  appears 
from  the  complaint,  no  oil  had  been  dis- 
covered at  the  date  of  the  alleged  contract. 
The  complaint  alleges  that  such  title  as  was 
acquired  by  such  locations  was  "vested  In, 
or  owned  or  under  the  absolute  control  of, 
a  combination  or  association  of  parsons," 
and  that  this  association  was  represented 
and  wholly  controlled  by  five  persons,  whose 
names  are  given.  An  agreement  Is  alleged 
to  have  been  entered  Into  between  Charles 
M.  Martin,  the  promoter  and  .organizer  of 
the  plaintiff  corporation,  and  said  five  per- 
sons as  follows:  Said  five  persons  agreed 
that  they  would  place  In  escrow  In  the  Kern 
Valley  Bank  a  quitclaim  deed  conveying  to 
Martin  all  the  Interest  of  the  locators  in 
said  lands.  Martin  agreed  to  organize  a  cor- 
poration, and  to  cause  to  be  transferred  and 
delivered  to  a  trustee  to  be  designated  by 

f  4.  8m  Trusts.  voL  47,  Cent.  Dig.  |  83. 


said  five  persons  one-fourth  of  the  entire 
capital  sto(4c  of  said  corporation  in  payment 
for  said  lands.  It  was  further  agreed  that 
said  corporation  "should  have  Immediate 
possession  of  said  lands,  and  proceed  with 
the  development  thereof,  to  the  end  that  it 
might  be  determined  whether  oil  existed 
thereunder,  and  that  said  deed  should  be  de- 
livered when  oil  was  struck  on  said  lands 
or  any  part  thereof,  or  that  said  deed  sbould 
be  delivered  at  any  time  after  the  Issuance 
of  said  stock  to  said  trustees."  The  com- 
plaint further  all^s  that  the  object  and  pur- 
pose of  said  persons,  as  stated  and  declar- 
ed by  them,  In  making  the  said  agreement 
with  said  Martin,  was  that  by  transferring 
a  portion  of  the  lands  so  located  and  acquir- 
ed upon  the  understanding  that  they  sbould 
be  developed  by  the  transferee,  the  said  as- 
sociation of  persons  would  secure  the  devel- 
opment of  said  territory  without  expense  to 
themselves;  and  also  with  the  purpose  and 
object  of  acquiring  the  capital  stock  of  said 
corporation  so  to  l>e  organized  by  said  Mar- 
tin for  its  speculative  value;  and  that  there 
was  an  understanding  between  such  persons 
and  said  Martin  that  in  forming  such  cor- 
poration be  should  associate  together  men 
of  financial  responsibility  as  lucorporators 
and  directors  thereof,  so  that  said  stock 
would  have  a  speculative  value  in  the  mar- 
ket That  Martin  thereafter  organized  the 
plaintiff  corporation  according  to  bis  said 
agreement,  using  men  therein  of  "known 
probity,  business  ability,  and  financial  re- 
sponsibility" as  directors  and  Incorporators; 
that  he  communicated  the  names  of  those 
men  to  said  association  of  persons,  and  the 
latter  "expressed  themselves  as  more  than 
satlsflod  -n-itli  the  character  and  standing 
of  said  incorporators  and  directors";  that  the 
sole  object  of  forming  this  corporation  was 
to  comply  with  the  said  agreement  and  th<> 
only-property  intended  to  be  held  by  said  cor- 
poration was  the  oil  property  covered  by 
said  agreement;  and  of  all  this  the  said  in- 
corporators were  fully  advised,  and  entered 
Into  the  incorporation  relying  thereon.  It  Is 
also  alleged  that  sold  combination  or  associa- 
tion of  persons  were  acting  as  the  promoters 
of  the  defendant  corporation  in  making  the 
agreements  aforesaid,  and  that  In  'further- 
ance of  their  previous  agreement  they  pro- 
moted and  caused  to  be  organized  the  defend- 
ant corporation  for  the  purpose  of  carrying 
out  the  foregoing  agreement,  and  that  the 
incorporators,  officers,  and  directors  thereof 
were  composed  of  said  persons  and  their 
immediate  relatives,  "and  that  the  manage- 
ment and  control  of  affairs  of  said  corpora- 
tion defendant  was  at  all  the  times  herein 
mentioned"  in  the  hands  of  the  said  five  per- 
sons mentioned  In  the  complaint  by  name. 

The  complaint  further  sets  forth  that  a 
part  of  the  agreement  was  that  the  land 
should  be  free  and  clear  of  all  claims  and 
Incumbrances,  so  that  a  quitclaim  deed  from 
the  defendant  corporation  (which  corporation 
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bad  succeeded  to  wbsterer  tttle  had  been 
acquired  by  the  Bald  association  of  pmons) 
**8bouId  pass  all  tbe  interest  wblch  was  or 
could  be  acquired  by  reasoa  of  tbe  location 
of  said  lands  as  aforesaid";  tbat  Bfartln 
procured  abstracts  as  to  tbe  tltie  of  said 
land,  and  it  was  ascertained  tbat  a  second 
mining  location  had  been  made  some  two 
days  later  t^ian  the  location  hereinbefore  re- 
ferred to  by  G.  W.  McCntchen  et  al.,  on  one 
of  the  tracts  coDHistlng  of  160  acres  in  a 
certain  section  2,  and  the  attorneys  exam- 
ining said  abstract  saTe  it  as  their  opinion 
tbat  In  the  case  of  these  conflicting  appUca- 
Hons  the  lint  discoverer  of  oil  wonld  get 
good  title  to  the  land,  notwithstanding  tbe 
iwlor  location.  Defects  In  the  title  to  ser* 
eral  other  tracts  were  also  discoTored. 

Tbe  complaint  furthw  allies:  Tbat  BCar- 
tSn  was  Instructed  by  said  defendant  and 
said  persons  to  do  whatever  was  necessary 
to  clear  tbe  said  titles,  and  accordingly  Mar- 
tin proceeded  from  Los  Angeles  to  Bakers- 
fleld,  and  in  company  with  Bats,  tbe  latter 
acting  as  agent  for  defendants  they  together 
arranged  a  compromise  of  tbe  conflicting 
claims  of  tbe  defendant  and  said  McCntcben 
et  al.  In  said  section  2.  This  arrangement 
was  tbat  HcCutchen  et  al.  should  convey  80 
acres  of  tbe  disputed  quarter  of  section  2  to 
said  Bata  in  trust  for  said  Martin  and  de- 
fcoidant  *rand  that  said  defendant  should 
G<HiTey  to  certain  persons  named  by  said  Mc-' 
Cutchen  et  al.  a  like  80  acres  of  said  quarter 
section;  and  that  said  Martin  diould,  as  an 
additional  consideration,  agree  to  Issue  or 
cause  to  be  Issued  to  the  said  McOutchen 
et  al.  2,000  shares  of  tbe  capital  stock  of  tbe 
plaintiff  corporation."  That  Martin  did  so 
agree  In  writing,  and  that  both  Martin  and 
plaintiff  corporation  are  able,  ready,  and 
wUItng  to  comply  with  the  ssid  agreement 
Thereupon  said  Bats,  by  consent  of  Martin, 
transferred  by  deed  of  quitclaim  all  the  In- 
terest which  be  had  acquired  In  said  lands 
in  said  secthm  2  to  the  defendant  corpwation, 
but  upon  the  express  understanding  **that 
said  d^en^nt  should  convey  to  plaintiff  a 
one-half  Interest  in  said  80  acres  of  said  seo 
tlon  2."  Tbat  Martin,  to  secure  a  quitclaim 
deed  from  McCnteben  et  al.,  sent  agents  at 
his  own  expense  to  vailons  points,  "and  at 
bis  own  expense  secured  from  each  person 
his  signature  to  said  deed."  It  is  also  alleged 
that  Martin  procured  the  correction  of  the  de* 
fects  In  the  title  to  the  property  In  other  re- 
spects not  necessary  to  be  here  stated. 

The  foregoing  statement  contains  only  a 
part  of  a  very  long  complaint,  but  It  la 
deemed  sufficient  for  the  decision  of  the  ap- 
peal. It  la  dear  to  us  that  the  complaint 
does  nqt  state  a  case  for  specific  perform- 
ance, and  this  for  several  reasons,  only  one 
of  which  we  will  state.  The  main  object  of 
the  contract  was  to  secure  tbe  developmait 
of  the  land  to  the  end  tbat  It  might  be  de- 
termined whether  it  contained  oil,  and  this 
was  the  principal  consideration  that  induced 


the  defendant  to  make  such  contract  And 
Qie  performance  of  this  part  of  the  contract 
on  the  part  of  plaintiff  cannot  be  enforced 
in  a  court  of  equity,  because  It  tavolves  the 
performance  of  personal  labor  and  services. 
Hence  there  is  a  want  of  muttullty  as  to  the 
remedy  sought  to  be  enforced.  Bqulty  will 
not  enforce  spedflc  performance  of  a  con- 
tract as  against  tbe  defendant  unless  tbe 
plaintiff  has  pertonned,  or  can  be  compelled 
specifically  to  perform,  bis  side  of  the  con- 
tract. Stanton  v.  Singleton.  126  Cal.  657,  69 
Pae  146,  47  I>.  B.  A.  834.  Under  this  rule 
the  contract  cannot  be  divided  up  Into  *'in- 
dep«ident  covmants'*  and  "subsequent  con- 
ditions" for  the  purpose  of  enforcing  a  part 
of  it  and  leaving  the  parties  to  some  sub- 
sequent remedy  as  to  tile  rest  of  it  but  the 
whole  contract,  including  conditions  snhae- 
quent  as  wdl  as  precedent  must  be  kept  in 
view;  for  our  stetute  says  "neither  party  to 
an  obligation  can  be  compelled  specifically 
to  peetotm  it  unless  the  othw  party  thereto 
has  performed  or  Is  compellable  spedflcally 
to  perform-  everything  to  which  the  former 
is  entitled  under  the  same  obligation,  either 
completely  or  nearly  so,  together'  with  full 
compensatlmi  for  any  want  of  entire  p^- 
fonnance."  Civ.  Code.  |  8386.  Tbe  form- 
ing erf  the  corporation  and  the  Issuance  of 
one-querter  of  the  stock  to  the  defendant 
was  but  a  small  part  of  the  condderatlon  to 
be  performed  plaintiff.  The  contract  was 
not  "nearly"  performed  on  plaintiff's  part  by 
tbe  forming  of  this  coq^omtlon  and  transfer 
of  a  quarter  of  the  stock.  Tbe  main  object 
purpose,  and  consldwation  of  the  contract— 
the  development  of  the  land  for  oU — was  yet 
to  be  perfonned  by  plaintiff.  And,  though 
plalntiif  may  be  entitled  at  law  to  a  conveys 
ance  and  to  be  let  into  possession  befora  be 
performs  this  part  ot  the  consideration,  yet. 
as  this  part  of  the  consideration  has  not 
be«i  performed,  and  Its  performance  cannot 
In  equity  be  specifically  enforced,  no  en- 
forcement of  any  part  of  the  contract  can 
be  had.  This  principle  Is  clearly  illustrated 
and  the  reasons  plainly  given  in  Lattin  v. 
Hazard,  91  CaL  87.  27  Fac.  615.  To  tiie 
same  effect  is  the  more  recent  case  of  Morae 
V.  Tnohy  (Cal.)  ?B  Pae.  896. 

But  in  his  dosing  brief  appellant  urges 
that  the  facts  stated  in  the  latter  part  of 
the  complaint  establish  a  raulting  trust  In 
the  land.  A  resulting  trust  arises  **when  a 
transfer  of  real  property  la  made  to  one  per- 
son and  the  consideration  thereof  is  paid  by 
or  for  another."  Civ.  Code,  f  853.  The  main 
consideration  of  tbe  transfer  to  tbe  defend- 
ant of  the  outstanding  claim  to  one  80-acre 
tract  of  section  2  was  the  transfo'  of  de- 
fendant's interest  In  the  other  80  acres  of 
the  snme  section.  Martin's  effbrts  as  the 
promoter  or  agent  of  tiie  parties  and  tbe 
traveling  and  other  expense  he  Incurred  In 
bringing  about  this  transfer  cannot  be  held 
to  form  even  a  part  of  the  connlderatloa  for 
the  alleged  transfer.  This  contideraUon  pro* 
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ceeded  not  from  Martin  or  tlie  plaintiff,  bat 
from  defendant,  and,  the  conveyance  being 
to  the  same  party  from  which  the  considera- 
tion emanated,  there  can  be  no  resulting 
trust  in  favor  of  another.  If  it  be  admitted 
that  the  agreement  to  Issue  to  McCutchen  et 
al.  2,000  shares  of  the  stock  of  plaintiff  con- 
stituted a  part  of  the  consideration  for  this 
transfer,  how  are  we  to  determine  what  in- 
terest In  trust  this  would  carry  with  it  In 
the  property  conveyed?  No  value  Is  as- 
signed to  this  stock;  indeed,  the  complaint 
clearly  recognizes  that  it  was  only  of  "spec- 
ulative value."  The  law  recognizes  actual 
values  or  market  values,  hut,  so  far  as  we 
can  learn,  has  no  dealings  with  speculative 
values;  and  equity  follows  the  law.  Be- 
sides, under  the  doctrine  of  resulting  trusts 
it  ia  not  the  interest  in  property  orally 
agreed  to  be  conveyed  that  will  be  looked 
to  (agreed  trusts  come  under  the  bead  of 
express  trusts,  and  must  be  created  by  a 
writing),  but  a  court  of  equity  will  regard 
only  that  Interest  or  property  as  held  by  vir- 
tue of  a  resulting  trust  which  is  conveyed  to 
one  by  virtue  of  the  consideration  emanat- 
ing from  another.  What  Interest  was  con- 
veyed to  defendant  In  this  80-acre  tract  by 
McCutchen  et  al.?  Certainly  it  cannot  be 
contended  that  defendant  holds  nnder  a  re- 
sulting trust  any  greater  or  different  Inter- 
est from  that  which  It  obtained  from  Mc- 
Cutchen et  al.  These  latter  parties  had  only 
a  second  location  on  mineral  land  upon 
which  no  mineral  had  been  discovered.  The 
defendant  was  already  the  successw  to  all 
the  claim  that  the  prior  locators  had  In  the 
same  land.  Certainly  no  resulting  trust 
could  attach  to  this  prior  location.  It  Is  Im- 
possible to  enforce  a  trust  interest  that  can- 
not be  measured  as  to  its  value,  or  as  to  Its 
fractional  dimensions  as  compared  with  the 
whole  tract  divided  or  undivided.  The 
agreement  to  convey  one-half  the  80  acres 
referred  to  cannot  be  specifically  enforced 
for  the  same  reasons  already  given  as  limit- 
ing the  power  of  the  court  as  to  the  en- 
forcement of  the  original  contract  set  out  in 
the  complaint. 

As  to  the  other  tracts.  It  does  not  appear 
that  any  consideration  whatever  proceeded 
from  Martin  or  from  plaintiff  for  any  Inter- 
est therein  conveyed  to  defendant;  and 
hence  the  doctrine  of  Implied  or  resulting 
trusts  can  In  no  way  apply  to  the  transac- 
tlona  bad  In  relation  thereto. 

Without  taking  time  to  critically  examine 
the  other  points  urged  against  the  complaint, 
we  deem  it  sufficient  to  say  that  for  the 
reasons  stated  the  complaint  falls  to  state 
a  cause  of  action,  and  we  advise  that  the 
Judgment  be  affirmed. 

We  concur:  HARRISON,  C;  CHIP- 
MAN»  a 

For  the  reasons  given  In  the  foregoing 
opluim*  the  Judgment  appealed  from  is  af- 


firmed: McFARLAMD,  J.;  HEZreHAt^,  J.; 
VAN  DYKE,  J. 

BEATTY,  C.  J.  I  concur  in  the  Judgment 
of  affirmance  upon  the  ground  that  the 
agreement  to  convey  was  not  supported  by 
an  adequate  consideration,  and  that  the  con- 
tract as  pleaded  was  not,  as  to  the  locators 
of  the  mining  ground,  reasonable  or  just. 
GIv.  Code,  S  3391.  The  first  thing  to  be  done 
was  the  deposilt  In  escrow  of  a  deed  convey- 
ing all  their  title  to  Haftin,  and  .this  deed 
was  to  be  delivered,  thereby  Investing  Mar- 
tin with  the  complete  title  and  power  of 
alienation,  upon  the  delivery  by  him  to  the 
trustee  of  the  locators  of  one-quarter  of  the 
shares  of  a  corporation  to  he  formed.  The 
contract  contained  no  stipulation  binding 
Martin  to  convey  the  claims  to  the  corpora- 
tion, and  provided  no  effective  means  of 
binding  the  Cf^oration  to  make  a  thorough 
development  of  the  ground.  On  this  point 
it  was  extremely  vague  and  Indefinite.  It 
was  not  provided  that  any  condition  subse- 
quent should  be  expressed  In  the  deed,  and 
the  only  condition  precedent  to  its  delivery 
was  the  issuance  to  a  trustee  of  the  loca- 
tors of  one-quarter  of  the  shares  of  a  cor- 
poration with  no  capital  except  its  stock  sub- 
scriptions, and  with  no  guaranty  that  the 
remaining  three-fourths  of  the  shares  would 
be  subscribed.  It  Is  not  alleged  in  the  com- 
pl|t]nt  that  any  definite  number  of  ^ares 
In  the  corporation  have  been  sul)scrlbed,  and 
It  is  entirely  consistent  with  the  case  as 
stated  that  the  one-quarter  of  the  stock  Is- 
sued to  the  trustee  of  the  locators  la  prac- 
tically all  that  ever  will  be  Issued.  Besides 
this,  the  contract  did  not  provide  that  the 
stock  issued  to  the  locators  should  be  Issued, 
as  fully  paid,  or  unassessable  In  whole  or 
In  part,  and  the  complaint  does  not  allege 
that  It  was  to  be  held  on  conditions  In  any 
respect  more  favorable  than  those  affecting 
the  stock  of  other  subscribers.  So  that,  if 
these  locations  should  now  be  conveyed  to 
the  corporation,  as  assignee  of  Martin,  the 
locators  would  be  liable  as  stockholders  for 
a  share  of  the  expense  of  development  ex- 
actly proportioned  to  their  interest  in  the 
ground — a  result  utterly  at  variance  with  the 
alleged  purpose  of  the  locators  in  entering 
into  the  contract. 

Upon  this  ground,  IrrespectlTe  of  others,  I 
concur  in  the  judgment. 


WILLIAMS  v.  ASHUBST  OIL,  LAND  &  DE- 
VELOPMENT GO.    (Sac  1,189.) 

(Supreme  Court  of  Galifomia.   Sept.  7,  1904.) 

COBPORATIOnS— SALE  OT  STTOCK  —  CONtBAC^ 
PBOVISION  AS  TO  ISSUAHCB  OF  CERTIFICATE— 
CONTBJfPOBANBOUS  COHBTBUCTION  —  PABOX, 
BVinENCE. 

1.  It  is  evidence,  on  the  theory  of  a  contem- 
poraneouB  practical  construction,  that  a-  con- 
tract of  a  corporation  for  sale  of  sliareB  of  its 
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capital  stock  was  for  shares  for  which  a  certiQ- 
care  shocid  not  be  Issued  for  five  years,  that  the 
purcbaner  on  making  a  resale  had  the  secretary 
of  the  corporation  explain  to  the  person  to 
whom  be  was  making  toe  resale  that  sacb  was 
the  fact. 

2.  Provision  in  a  contract  of  purchase  from 
a  corporation  of  sharea  of  Its  atock  that  a 
certificate  therefor  shall  oot  be  Isaaed  for  five 
years  is  bindins. 

3.  Parol  eridaice  that  a  written  c(»itract  for 
sale  of  "shares  of  capital  ■todt"  of  a  corpora- 
tion was  for  shares  a  certificate  for  which  was 
not  to  be  issued  for  five  years  does  not  contra- 
dict or  vary  the  terms  of  the  writing. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  San  Joaquin 
County;  Edward  I.  Jones,  Judge. 

Action  by  Walter  E.  Williams  against  the 
Ashurst  Oil,  Land  &  Development  Company. 
Judgment  for  defendant.  Plaintiff  appeals. 
AflOrmed. 

A.  H.  Carpenter,  for  ai^UanL  O.  B.  Par- 
kinson, for  respondent. 

COOPER,  C.  Tbis  action  was  brought  to 
compel  the  specific  performance  of  a  con* 
tract  made  by  defendant  with  plaintiff's  as- 
signor for  tbe  delivery  of  6.500  shares  of  the 
capital  Btodc  of  defendant  In  payment  for  a 
conreyance  made  by  plaintiff's  assignor  to 
defendant  of  the  oil  In  certain  lands.  Find- 
ings were  filed  and  Judgment  ordered  that 
plalDtitr  Is  entitled  to  receive  from  defend- 
ant "six  thousand  five  hundred  shares  of 
the  capital  stock  of  said  corporation  of  the 
claes  designated  as  'pool  stock'  upon  tbe  de- 
Urery  to  said  corporation  by  said  plaintiff 
for  cancellation  to  the  extent  of  saM  number 
of  shares"  of  the  agreement  made  by  the  de- 
fendant and  plaintifTs  assignor  as  to  tbe 
shares.  It  was  found  that  prior  to  the  com- 
mencement of  tbe  action  tbe  defendant  ten- 
dered to  plaintiff  the  said  0,500  shares  of 
"pool  stock,"  and  that  defendant  has  kept 
Its  tender  good,  and  hence  the  court  order- 
ed that  defendant  recover  its  costs.  Plaintiff 
has  appealed  from  tbe  judgment  on  tbe  Judg- 
ment roll  and  a  bill  of  exceptions. 

The  principal  contention  is  as  to  whether 
the  plaintiff  Is  entitled  to  ordinary  certifi- 
cates of  shares  of  the  capital  stock  of  defend* 
ant,  or  to  the  kind  of  stock  designated  In  the 
Judgment.  The  court  found  that  on  the  7th 
day  of  April,  1900,  the  defendant  made  the 
following  agreement  vltb  plalntUTs  assign- 

"This  agreement  made  this  7th  day  of 
April,  1900,  between  Tbe  Ashurst  Oil,  Land 
and  Development  Company,  a  corporation, 
and  Benjamin  F.  Thompson,  E.  B.  Thrift  and 
T.  D.  Kenn^rd,  witnesseth:  That  for  and 
In  consideration  of  tbe  execution  and  deliv- 
ery of  a  certain  deed  of  conveyance  of  oil 
rights  this  day  made  by  the  parties  of  tbe 
second  part  herein  to  tbe  party  of  tbe  first 
part  herein,  tbe  party  of  the  first  part  agrees 
to  deliver  npon  demand  to  the  parties  of  the 
second  part,  21,154  shares  of  tbe  capital  stock 
of  the  corporation  named  herein  as  tbe  party 
of  the  flMt  part,  or  upon  demand  by  any  one 
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of  the  parties  of  the  second  part,  will  deliver 
7051  shares  of  said  stock  to  such  party  mak- 
ing such  demand. 

"[Signed]   Tbe  Ashurst  Oil,  Land  and 
Development  Company. 
"By  O.  B.  Parkinson,  Secretary. 
"Jacob  Simon,  President" 

The  court  further  found  as  follows;  "That 
tbe  capital  stock  of  said  defendant  corpora- 
tion was,  at  tbe  time  said  above-mentioned 
agreement  was  entered  into,  divided  into 
two  classes:  First,  what  was  known  as 
'treasury  stock,'  being  the  regular  ordinary 
stock  of  the  corporation,  upon  which  certifi- 
cates in  regular  form  were  duly  Issued  and 
sold;  second,  what  was  kpown  as  'pool 
stock,*  upon  which  no  certificates  of  stock 
in  regular  form  should  be  issued  for  at 
least  tbe  space  of  five  years  from  said  7th 
day  of  April,  1900,  but  for  which  special  re- 
ceipts, showing  ownership  of  said  stock, 
should  be  Issued  to  the  holders  of  said  stock 
as  evidence  of  their  ownership.  That  at  the 
time  of  entering  into  said  agreement  between 
said  Kennard  and  said  corporation,  said  dis- 
tinction between  said  stock  was  explained  to 
said  Kennard,  and  it  was  agreed  then  and 
there  between  said  Kennard  and  the  promot- 
ers of  said  corporation  and  between  said 
Kennard  and  said  (Corporation  that  said  stock 
mentioned  in  said  above-quoted  agreement 
was  *pooI  stock,'  and  that  no  certificate 
should  be  issued  to  said  Kennard  or  bis  as- 
signs thereon  until  the  expiration  of  said 
period  of  five  years;  and,  further,  that  said 
agreement  above  quoted  was  at  said  time 
simply  held  by  said  Kennard  as  merely  a 
memorandum  to  be  beld  until  tbe  full  agree- 
ment containing  all  of  the  propositions  as 
agreed  to  orally  should  be  reduced  to  writ- 
ing. That  tbe  shares  of  stock  mentioned 
In  said  agreement  were  and  are  tbe  'pool 
stock'  of  said  corporation."  It  seems  clear 
that,  if  it  be  conceded  that  the  latter  find- 
ing is  correct,  the  -  Judgment  Is  the  legal 
conclusion  therefrom.  It  is  earnestly  urged, 
however,  that  tbe  part  of  the  finding  that 
the  agreement  had  reference  to  "pool  stock," 
and  that  no  certificate  in  tbe  regular  form 
should  issue  until  tbe  expiration  of  five 
years,  is  not  supported  by  the  evidence.  The 
witness  Abrams  testified  that  he  made  the 
agreement  with  Kennard  (the  plaintiff's  as- 
signor) as  to  the  kind  of  stock  be  was  to  get 
on  the  7tb  day  of  April,  1900,  in  the  presence 
of  Dr.  De  Vinney.  Tbe  witness  further  tes- 
tified: "We  had  a  talk  with  Mr.  Kennard  in 
tbis  way:  I  stated  to  Mr.  Kennard  that  tbe 
company  was  formed  with  five  hundred 
thousand  shares,  of  which  we  set  aside  275,- 
000.  Those  275,000  shares  were  divided  into 
thirteen  blocks  of  21,154  shares  each.  I  told 
him  just  exactly  what  we  were  doing  with 
this  stock,  that  we  were  dividing  this  275,000 
shares  Into  thirteen  blocks  of  21,154  shares 
each;  that  we  would  give  him  one  of  these 
blocks  for  the  oil  rights  to  these  lands,  and 
that  we  would  pool  this  atockt  and  not  to 
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Issne  any  certiflcttes  on  this  stock  until  tbe 
expiration  of  five  years;"  and  that  Kennard 
agreed  to  tlie  arrangement  as  detailed  by 
the  witness.  The  witness  Parkinson  testified 
substantially  as  did  Abrams.  He  said:  "I 
told  him  [Kennard]  that,  as  it  was  'pool 
stock,'  we,  of  course,  could  not  glre  him  a 
certtflcate,  but  we  could  glre  blm  an  equita- 
ble assignment  of  any  number  of  shares  that 
he  wished."  This  conversation  referred  to 
a  sale  of  some  stock  made  by  Kennard  to  one 
Butler.  Shortly  after  tbe  agreement  of  April 
7tb,  the  plaintiff's  assignor  sold  some  stock 
to  one  Galway  and  some  to  one  Butler.  In 
cross-examination  the  witness  Kennard  said: 
"I  sold  some  of  my  stock  to  Mr.  Galway,  and 
gave  blm  a  written  assignment  for  It.  I  sold 
part  of  tbe  7,054  shares  of  Galway.  I  did 
not  present  the  agreement  [plaintiff's  Exhib- 
it 2]  for  cancellation  at  any  time.  I  went 
to  Mr.  Parkinson's  office  with  Mr.  Galway, 
and  asked  him  to  explain  to  Mr.  Galway  that 
my  stock  was  'pool  stock,'  and  that  he  [Gal- 
way] could  not  get  any  certificate  for  five 
years.  I  asked  Mr.  Parkinson  to  explain 
this  to  blm,  which  he  did,  and  wrote  out  an 
assignment  to  Mr.  Galway,  which  I  signed. 
I  also  sold  some  of  my  stock  in  a  similar 
manner  to  Mr.  C.  J.  Butler,  and  took  him  to 
Mr.  Parkinson's  office,  and  requested  Mr. 
Parkinson  to  explain  to  Mr.  Butler  how  it 
was  that  he  [Butl^]  could  not  get  any  certifi- 
cate of  stock,  because  this  was  the  kind 
known  as  'pool  stock.'  These  transacttons 
were  had,  I  think.  In  May,  1900."  The  above 
testimony  supports  the  fli^lag.  The  transac- 
tions  U  regard  to  the  sale  of  stock  by  Ken- 
nard to  Oalway  and  Itntler  allow  how  Ken- 
nard UDderstood  the  contract  as  to  the  kind 
of  stock  he  ms  to  get  "Th6  contemporane- 
ous and  practical  construction  of  a  contract 
by  the  parties  la  strong  evidence  as  to  Its 
meaning,  if  ita  terms  are  equivocal."  Keith 
T.  Electrical  Engineering  Company,  136  CaL 
ISO,  68  Fac.  GOB.  Kennard  would  not  have 
asked  Parkinson  to  explain  to  Oalway  and  to 
Butler  that  bis  stock  was  "pool  stock"  un- 
less he  80  understood  hla  agreement  himself. 
Having  made  the  agreem^t  as  to  the  time 
at  which  he  would  be  entitled  to  regular 
shares  of  stock,  Kennard  was  hound  by  it, 
and  plaintiff,  as  his  assignee,  is  entitled  to 
no  greater  rights.  He  has  been  given  the 
precise  kind  of  stock  that  plaintiff  agreed  to 
take  OS  consideration.  "Beatiictlons  may  be 
created  by  a  contract  mutually  agreed  to  by 
the  stockholders."  Cook  on  Stock  and  Stock- 
holders, {  408.  It  is  claimed  that  it  was  est- 
ror  to  admit  parol  evidence  for  the  purpose 
(tf  contradicting  or  varying  tbe  terms  of  the 
written  contract  of  April  7,  1000.  But  tbe 
evidence  was  not  for  the  purpose  of  contra- 
dicting or  varying  the  terms  of  the  written 
contract  The  agreement  did  not  refer  In 
language  to  certificate  of  shares,  but  "shares 
of  the  capital  stock  of  the  corporation."  The 
evidence  was  Introduced  for  the  purpose  of 
showing  that  the  terms  "shares"  referred  to 


and  wnB  understood  as  "pool  shares."  Tbe 
writing  did  not  show  tbe  kind  of  shares  that 
Kennard  was  to  receive,  but  the  evidence 
showed  that  oat  of  500,000  shares,  275,000 
shares  were  "pool  stock,"  on  which  no  certifi- 
cates were  to  be  issued  until  tbe  expiration 
of  five  years,  and  that  the  shares  Kennard 
was  to  get  were  of  the  "pool  shares."  If 
tbe  writing  does  not  show  upon  ita  face  that 
it  was  intended  to  express  the  whole  agree- 
ment between  tbe  parties,  parol  evidence  Is 
admissible  to  show  other  conditions  or  ex- 
plain latent  ambiguities.  Kreuzberger  v. 
Wingfield.  96  Cal.  255,  31  Pac.  109;  SIvers  v. 
Sivers,  97  Cal.  521,  32  Pac.  571;  Balfour  v. 
I  f^esno  Canal  &  I.  Co.,  109  CaL  221,  41  Pac. 
870. 

Plaintiff  cannot  assume  the  role  of  inno- 
cent purchaser  even  If  that  doctrine  could 
be  Invoked  In  a  case  like  this.    He  testified 
that  be  was  told  that  no  certificates  could  be 
j  issued  for  five  years,  that  It  was  "pool  stock," 
and  that  he  was  to  pay  $5,000  for  the  shares 
when  he  could  realize  on  them.   It  is  claim- 
ed that  it  was  tbe  duty  of  defendant  to  issue 
I  tbe  stock  when  fully  paid  up.  Defendant  has 
I  offered  to  Issue  stock  to  plaintiff,  and  the 
Judgment  is  that  It  issue  6,500  shares  of 
pool  stock  to  plaintiff.  A  certificate  of  stock 
is  a  mere  muniment  of  title.  It  is  evidence 
of  ownership  of  the  stock.   Cook  on  Stocks 
and  Stockholders,  S  14. 

It  Is  not  argued  that  the  agreement  as  to 
"pool  stock"  was  void,  and  hence  it  is  not 
necessary  to  pass  on  tbe  question.  Tbe  of- 
fer to  issue  the  stock  was  In  conformity  witli 
tbe  agreement  made  by  plaintiff  and  defend- 
ant It  Is  not  necessaiy  to  discuss  other 
minor  questions  argued.  We  do  not  deem 
them  oiF  sufficient  Importance  to  justify  a  re- 
versal of  the  case. 
Tbe  Judgment  should  be  afllrmed. 

We    concur:    CHIPMAN,    C;  HABRZ- 

SON,  a 

For  tbe  reasons  given  In  the  foregoing 
opinion,  the  Judgment  is  affirmed:  McFAR- 
LAND,  J.;  HENSHAW,  J.;  LOBIOAN,  J. 


LAOT  et  aL  v.  OUNN.  (L.  A.  1«212.) 
(Supreme  Court  of  California.  Aug.  29,  1904.> 

KULE  or  FSOPEBTT— DECISIONS  ASSUVIKQ  VA- 
.  LIDITT  OF  STATtTTE— UIRINO  COBPORATTORa — 
ASSIGNMENT  FOB  CBEDITOBS—TBANSFES  OT 
lUNINQ  QBOCrND — BATIFICATIOH  OF  STOCK- 
HOLDEBS  —  ABBSHTINa  CBEIUTOBS-^STOrPKI. 
—  WITIIDBAWAL     07     CLAIM  —  rRAUDUtBTfT 

1.  Dwisiona  which,  while  not  discuesing  the 
constitutionality  of  Act  April  23,  18S0  (St. 
18U0.  p.  131,  c.  118}  i  1,  BtaUng  tbe  requisites 
of  a  valid  disposition  by  a  mining  corporation 
of  its  mining  ground,  recognize  the  validity  of 
and  enforce  its  urovisions,  and  Have  been  gen- 
erally considered  and  acted  on  as  Judicial  ree- 
ognitions  of  the  validity  of  the  section,  will  bfr 
considered  as  a  rule  of  property. 
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2.0n«  who  tabes  an  aasicnment  of  claims 
(rom  creditors  of  an  iasolvent  knowing  that 
they  have  filed  their  claims  with  the  assignee 
for  creditors  of  the  insolvent,  and  have  had 
them  aliowed,  and  who  thereafter  allows  the 
clalou  to  remain  on  file,  is  as  assenting  cred- 
itor within  Civ.  Code,  S  3459,  declaring  that,  un- 
less the  provisions  of  section  3458  requiring  an 
assignment  for  the  benefit  of  creditors  be  in 
writing,  aubscribed  bj  the  assignor,  or  bis 
agent  authoriied  In  writing,  the  assignment 
mall  be  void  against  creditors  not  assenting 
thereto. 

3.  Under  Act  April  23,  1880  (8t  1880,  p. 
131,  c.  118)  {  1^  declaring  it  unlawful  for  the 
directors  of  a  mining  corporation  to  dispose  of 
its  mining  ground  nnlras  such  act  be  ratified 
by  the  holders  of  two-thirds  of  the  capital  stock, 
a  mining  corporation's  assignment  for  creditors 
lacking  the  assent  or  ratifications  of  the  neces- 
sary stockholders  is  void  as  against  the  cor- 
poration as  to  its  mining  ground;  so  that  as 
to  auch  ground  creditors  of  the  corporation  are 
not  estopped  to  dispute  the  validity  of  the  as- 
signment, though  they  have  assented  to  the  as- 
sipnnient:  so  that  nndcr  Civ.  Code,  8§  3458, 
3450,  they  would  waive  objection  to  the  validity 
of  the  assignment  because  not  in  writing  sub- 
scribed by  the  assignor  or  by  bis  agent  au- 
thorised ui  writing. 

4.  For  ft  creditor  of  an  assignor  for  creditors 
to  sue  on  bis  claim  and  reduce  it  to  Judgment 
is  not  a  repudiation  of  the  assignment,  or  a 
withdrawal  of  his  claim  which  he  has  filed  and 
had  allowed  and  kept  on  file. 

5.  A  creditor  of  a  mining  corporation,  though 
obtaining  a  Judgment  against  it  before  ratifica- 
tion by  its  stockholders  of  its  assignment  for 
creditors,  necessary  under  Act  April  23,  1R80 
(St.  1880,  p.  131,  c.  118)  S  1.  to  give  validity 
thereto,  so  far  as  its  mintiv  ground  is  concern- 
ed, ytt  having  contiBaed  to  maintain  the  rela- 
tion of  an  ansecnred  creditor,  keeping  his  al- 
lowed claims  on  file,  till  after  ratiflcatloa  by 
stockholders,  making  the  assignment  valid  as 
to  the  mining  ground,  and  till  after  sale  thereof 
by  the  Sfwignee  for  creditors,  is  estopped  to  deny 
toe  valtdt^  of  the  title  thus  transferred  to  the 
purdiaser,  as  be  would  have  been  had  the  as- 
signment been  originally  anthc^zed  by  the 
necessary  jstochholdo^. 

Qb  A  sale  by  an  assignee  for  creditors  will  not 
be  held  ftvndnlent  merely  becattse  of  inade- 
quaey  ot  price. 

7.  Under  Act  April  28.  1^  (St  1880.  p.  131, 
c.  118)  i  1,  declaring  it  unlawful  for  the  di- 
rectors of  a  mining  corporation  to  dispose  of 
mining  gronnd  owned  by  it  without  the  ratifica- 
tion of  th^  holders  of  two-thirds  of  the  capital 
stock,  a  ^vions  consent  or  direction  by  the 
actnal  owners  of  snch  amonnt  of  stock,  though 
purporting  to  have  been  made  by  them  In  their 
capacity  of  directors,  is,  at  least  aa  against 
creditors,  equivalent  to  a  8ut»equent  ratifica- 
tion. 

In  Bank.  Appeal  from  Superior  Court, 
Kern  Coonty;  M.  L.  Short,  Judge. 

Action  by  Blizabeth  C.  Lacy  and  others,  as 
ezecntrlces  of  B.  T.  Lacy,  deceased,  against 
C.  E.  Ounn.  Jud^ent  for  plaintiffs.  De- 
feDdant  aK>eal8.  Bevened. 

D.  E.  Alexander,  tor  appellant.  S.  N. 
Reed.  Gbas.  T.  Howland,  and  J.  W.  MoKln- 
1e7.  for  respondents. 

SHAW,  J.  The  defendant,  C.  B.  Gunn, 
wltbln  60  days  after  its  rendition,  appealed 
from  the  Judgment  In  tavor  of  the  plaintiffs, 
and  he  brings  up  the  evidence  by  bill  of  ex- 
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ceptlons.  The  complaint  Is  la  the  ordinary 
form  of  an  action  to  quiet  title.  The  an- 
swer avers  title  lu  the  defendant,  Gunn.  The 
action  was  begun  in  the  name  of  B.  T.  Lacy, 
who  has  since  died,  and  the  present  respond- 
ents have  been  substituted  In  his  stead. 

The  evidence  shows  that  both  the  plaintiff 
and  the  defendant.  Gunn,  claim  through  the 
Amalie  Mining  Company,  and  the  question 
which  has  the  t>etter  title  depends  on  the 
validity  of  the  respective  conveyances  by 
which  each  claims  to  have  acquired  the  title 
of  that  company.  The  plaintiff  claims  title 
by  virtue  of  a  Judgment,  execution  sale,  and 
BherifT's  deed.  On  May  9,  1898,  B.  T.  Lacy 
recovered  Judgment  in  the  superior  court 
of  Kern  county  against  the  Amalie  Mlniuig 
Company  for  the  sum  of  $7,909.56,  which 
was  then  duly  docketed,  and  became  a  Uen 
on  the  real  estate  of  said  company  within  the 
county.  Execution  was  duly  Issued  thereon 
on  April  21,  1809,  and  in  virtue  thereof  the 
sheriff  sold  the  mining  claim  in  controversy 
to  B.  T.  Lacy,  the  plaintiff  lu  the  action, 
for  $7,500,  and,  no  redemption  being  made, 
a  deed  was  executed  to  the  purchaser  on  Oc- 
tober 2,  1900,  in  pursuance  of  the  sale. 
The  claim  of  the  defendant,  Gunn,  Is  upon 
a  deed  from  J.  B.  Ferris,  as  assignee  of  the 
Amalie  Mining  Company  under  an  assign- 
ment made  by  that  company  for  the  benefl,t 
of  Its  creditors.  The  assignment,  covering 
the  property  In  question  and  other  property 
of  the  company,  was  executed  to  the  sheriff 
of  the  county  as  provided  in  section  3449 
of  the  CivU  Code.  It  Is  dated  April  8,  1897, 
and  was  duly  recorded  on  April  9,  1807.  By 
the  usual  proceedings  the  creditors  of  the 
company  met,  and  elected  J.  B.  Ferris  as- 
signee, to  whom,  on  April  19, 1897,  the  sheriff 
conveyed  the  property.  The  as^gnee  took 
possession  of  all  the  property  and  held  the 
property  In  question  here  until  Xovemt>er  16, 
1898,  when,  as  such  assignee,  he  sold  and 
conveyed  It  to  Gunn  for  $3,514.82.  The 
assignment  autedates  the  Judgment  under 
which  plaintiffs  claim,  and  therefore,  if  the 
assignment  la  valid,  the  plaintiffs*  judgment 
did  not  become  a  Uen  on  the  property,  and 
the  deed  of  the  assignee  transferred  the  title 
to  Gunn,  and  constltutea  a  complete  de- 
fense to  the  action. 

The  respondents  dalm  that  the  assign- 
ment for  the  benefit  of  creditors  Is  void. 
The  principal  ground  for  this  contention  Is 
that  the  property  In  question  constituted  the 
mining  ground  of  the  Amalie  Mining  Com- 
pany, a  mining  corporation;  that  the  assign- 
ment  was  neither  ratified  nor  authorized  by 
the  holders  of  two-thirds  of  the  stock  of  the 
corporation;  and  hence  that  it  is  void  under 
section  1  of  the  act  of  April  23,  1880  (St. 
ISSO,  p.  131,  c.  118).  That  section  is  as 
follows:  "It  shall  not  be  lawful  for  the  di- 
rectors of  any  mining  corporation  to  sell, 
lease,  mortgn^e,  or  othewise  dispose  of  the 
whole  or  any  part  of  the  mining  ground  own^ 
ed  or  held  by  such  corporation,  nor  to 
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ptirctaaw  or  obtain,  in  any  way,  any  addi- 
tional mining  ground,  unless  sucti  act  be 
ratified  by  the  holders  of  at  least  two-tbirds 
of  the  capital  stock  of  such  corporatloiL 
Such  ratiflcatlon  may  be  made  either  In  writ- 
ing, signed  and  acknowledged  by  such  stock- 
holders, or  by  resolution  duly  passed  at  a 
stockholders'  meeting  called  for  that  pur- 
pose." The  appellant  claims  that  the  stat- 
ute Is  unconstitutional,  and  cites  the  case 
of  Krause  v.  Durbrow,  127  Cal.  682,  flO  Pac. 
438,  in  support  of  bis  contention.  That  case 
holds  that  section  3  of  the  act  Is  unconsti- 
tutional on  the  ground  that  it  Is  an  at- 
tempt to  enact  a  law  for  a  mining  corporation 
different  from  that  prescribed  for  other  cor- 
porations, with  respect  to  a  subject  which, 
In  Its  relation  to  a  mining  corporation,  pos- 
sesses no  natural  or  Intrinsic  qoality  dif- 
ferent from  that  which  It  possesses  In  Its 
relation  to  other  corporations.  Section  S  pre- 
scribes rules  for  the  condnctlng  of  elections 
at  stockholders'  meetings  of  mining  corpora- 
tions different  from  those  prescribed  for 
corporations  generally.  It  was  held  that  no 
reason  existed  for  making  a  law  for  aucb 
elections  with  regard  to  mining  corporations 
different  from  that  for  other  corporations, 
and  hence  that  It  was  special  legislation  on  a 
subject  as  to  which  a  general  law  could  be 
and  had  been  made  applicable.  It  does  not 
follow  that  because  no  reason  could  be  per- 
ceived for  a  classiflcatlon  of  such  corpora- 
tions for  the  purpose  of  making  rules  for 
the  conduct  of  elections,  there  is  likewise  no 
reason  for  a  classification  with  respect  to 
the  method  of  selling  and  disposing  of  the 
property  of  such  corporations  which  consti- 
tutes its  real  capital,  namely,  its  mining 
ground.  We  do  not  consider  It  necessary 
to  enter  into  a  discussion  of  this  point,  for 
the  reason  that  the  question  would  seem  to 
be  foreclosed  by  the  previous  decisions  of 
tblB  court  recognizing  the  validity  of  the 
first  section  of  the  act  and  enforcing  Its  pro- 
Tlslons.  While  its  constltntionallty  has  not 
been  discussed,  section  1  of  the  act  has  been 
treated  as  valid,  and  its  provisions  enforced 
by  tlie  court  in  bank  In  McShane  v.  Carter, 
80  Cal.  310,  22  Pac.  178;  Pekin  Mining  Co. 
v.  Kennedy,  81  Cal.  363,  22  Pac.  679;  and 
Johnson  v.  California  Lustral  Co.,  127  Gal. 
283,  59  Pac  595.  In  Granite  Gold  M.  Oo.  v. 
Maglnness,  U8  Gal.  137,  60  Pac.  269,  this 
section,  although  strictly  construed,  was  rec- 
ognized as  a  valid  statute.  These  decisions 
have  been  generally  considered  and  acted 
on  as  Judicial  recognitions  of  the  validity 
of  the  section,  and  it  must  now  be  considered 
as  a  rule  of  property.  Even  If  the  question 
Avere  an  open  one,  we  are  not  prepared  to 
hold  that  there  Is  not  a  natural  or  Intrinsic 
distinction  or  difference  between  the  mining 
property  of  mining  corporations,  with  re- 
spect to  the  advisability  of  Investing  in  the 
directors  the  absolute  power  of  acquiring 
or  disposing  of  the  same,  and  the  ordinary 
property  of  tliose  and  other  corporations, 


which  would  Justify  a  law,  applicable  to 
that  class  of  corporations  and  property,  dif- 
ferent from  the  general  role.  We  must 
therefore  decide  the  case  upon  the  theor7 
that  the  section  quoted  is  a  valid  law. 

We  think,  however,  that  under  the  cir- 
cumstances of  this  case  the  plaintiffs  can 
not  question  the  validity  of  the  assignment 
so  far  as  it  affects  the  mining  property. 
Section  3458  of  the  Civil  Code  declares  that 
"an  assignment  for  the  benefit  of  creditors 
must  be  in  writing,  subscribed  by  the  as- 
dgnor,  or  by  his  agent  thereto  authorized  In 
writing";  and  section  3459  Is  as  follows: 
"Unless  the  iwovlsions  of  the  last  section 
are  complied  with,  an  assignment  for  the 
benefit  of  creditors  is  void  against  every 
creditor  of  the  assignor  not  assenting  there- 
to." Aside  from  the  provisions  of  the  Code, 
there  Is  a  general  rule  that  a  creditor  who 
flies  bis  claim  under  an  assignment  In  the 
manner  prescribed  by  law  thereby  waives 
all  objections  to  the  regularity  of  the  as- 
signment and  to  the  title  of  the  assignee  to 
the  assets.  LIttleJohn  v.  Turner,  73  Wis.  113, 
40  N.  W.  621;  Olson  v.  O'Brien,  46  Minn. 
87,  48  N.  W.  453;  Boynton  F.  Co.  v.  Soren- 
sen,  80  Wis.  596,  50  N.  W.  773;  Lawson  t. 
Stacy,  82  Wis.  3(M,  51  N.  W.  961,  62  N.  W. 
806;  Chafee  v.  Bank,  71  Me.  526,  36  Am. 
Rep.  346;  Jones  v.  Tllton,  139  Mass.  41S, 
1  N.  E.  741;  Appeal  of  Smith,  86  Mlcb.  loS, 
48  N.  W.  864.  In  Olson  v.  O'Brien,  supra, 
the  court  says:  "Whatever  may  be  the  le- 
gal status  of  creditors  who  have  not  availed 
themselves  In  any  manner  of  the  assignment, 
or  the  benefits  to  be  derived  therefrom,  the 
plaintiff,  by  making  proof  of  Ills  claim,  de- 
livering It  to  the  assignee,  and  thereafter, 
although  notified  of  the  fact  of  Its  allowance, 
permitting  it  to  stand  as  a  proved-up  claim 
against  the  estate,  has,  In  law,  accepted  the 
Instrument,  and  barred  himself  from  disput- 
ing Its  validity,  or  from  taking  any  action 
which  will  defeat  its  purpose  as  a  trans- 
fer of  the  property  in  question  to  the  as- 
signee." And  in  Appeal  of  Smith,  supra,  It 
Is  said:  "It  Is  well  settled  that  where  one 
comes  In  vnder  the  assignment  proceedings 
In  such  a  way  as  to  entitle  himself  to  share 
In  the  dividend  arising  from  the  assets  in 
the  hands  of  the  assignees,  he  waives  all  ob- 
jections to  the  title  of  the  assignees  to  such 
assets."  That  B.  T.  Lacy,  the  original  plain- 
tiff in  this  action,  occupied  the  position  of  an 
assenting  creditor,  is  beyond  question.  He 
was  the  assignee  of  a  number  of  the  cred- 
itors of  the  company,  and  the  Judgment 
under  which  be  bought  the  property  at  sher- 
iff's sale  was  for  the  recovery  of  the  amounts 
due  him  on  the  claims  so  asrigned.  The  evi- 
dence tends  strongly  to  establish  that  he  waa 
a  mere  assignee  for  collection.  At  all  events, 
he  stands  In  no  better  position  on  this  ques- 
tion than  his  assignors,  for  he  unquestion- 
ably took  with  full  notice  of  all  the  facts 
with  respect  to  their  assent  to  the  assign- 
ment  The  findings  and  evidence  show  that 
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each  of  tbese  creditors,  before  tne  asslgn- 
ment  to  I>acj',  upon  recelvlag  notice  from 
the  stierifT  of  the  time  and  place  of  the  meet- 
ing to  elect  an  assignee  under  the  assign- 
ment, as  provided  In  section  3449,  Civ.  Code, 
made  due  proof  of  bis  claim  to  the  sheriff, 
attended  the  meeting  of  the  creditors,  par- 
ticipated in  the  election  of  an  assignee,  and 
thc^reafter  filed  his  verifled  dalm  with  the 
assignee,  as  required  by  section  3468,  OIt. 
Code,  and  procured  the  allowance  thereof. 
So  far  as  the  record  here  shows,  these  claims 
stlU  remain  on  file  wltb  the  assignee,  and 
are  entitled  to  share  In  any  dividend  that 
may  be  forthcoming  oat  of  the  proceeds  of 
the  sale  to  the  defendant  These  proceedings 
by  the  plaintiff's  assignors  In  recognition  and 
acceptance  of  the  assignment  were  snffldeDt 
to  make  them  assenting  creditors  thereto  un- 
der the  statute  and  principles  aforesaid.  The 
I>laintiff  received  the  asalgnment  of  the 
daima  with  full  knowledge  of  the  fact  that 
tbey  had  been  so  filed  and  allowed,  and  that 
they  remained  on  file,  end  with  that  knowl- 
edge he  allowed  them  to  remain  on  file  after 
be  secured  his  judgment  and  until  the  time 
of  the  trial.  Whatever  force  would  attach 
to  the  fact  that  tbese  claims  were  on  file 
and  were  entitled  to  share  in  the  dividends 
would  be  as  effective  against  the  plaintiff 
after  he  had  thus  received  the  assignment  of 
the  claims  as  It  would  he  against  the  original 
holders  prior  to  the  assignment. 

We  think,  however,  that,  as  to  the  mining 
property,  the  deed  of  assignment,  so  long  as 
It  lacked  the  assent  or  ratification  of  the 
necessary  stockholders,  was  veld  as  against 
tbe  corpontfoD  Itself,  and  hence  no  estoppel 
to  dispute  its  validity  could  arise  against  a 
creditor  during  such  time  as  the  transfer  re- 
mained Invalid  as  against  tbe  corporation. 
The  effect  of  tbe  contra^  doctrine  would  be 
ttuit  neltlier  the  assenting  creditors  by  their 
execution  sale,  nor  the  assignee  sale  . 
under  the  assignment,  could  reach  this  port  I 
of  tbe  property  to  apply  It  to  the  payment  of  I 
tbe  debts,  and  therefore,  U  all  tbe  creditors 
should  file  their  claims  under  fbe  assignment 
In  sneh  a  case,  in  order  to  share  In  tbe  pro- 
ceeds of  other  property  Included  In  tbe  as- 
Bignment,  as  tta^  wfnild  have  the  right  to 
do^  the  insolvent  coiporation  could  bold  this 
mlniiw  property  free  from  the  demands  of 
any  and  all  creditors.  This  would  be  cou- 
dnsive  of  the  case  It  nothing  further  appear- 
ed. But  the  additional  facts  and  subsequent 
•vents  Justify  a  different  rule.  It  appears 
ttiat  tbe  assise  liad  possession  of  the  min- 
ing property  immediately  after  his  election, 
and  eontlmied  to  bold  possra^n  thereof  un- 
til tbe  sale  to  the  d^endant.  Tbe  plaintiff's 
Judgment  ma  docketed  on  May  9, 1S08,  and 
tiwrei4Kni  it  became  a  general  lien  upon  all 
pnq»ert7  of  the  eorporatton  subject  to  ex- 
ecution. Tbe  plaintiff,  however,  took  no 
steps  whatever  to  enforce  the  Judgment 
against  this  or  any  other  property,  but  al- 
lowed tlie  same  to  remain  passive  for  almost 


a  year.  In  the  meantime,  on  November  7, 
1888,  tbe  stockholders  ratified  the  assign- 
ment and  tbe  deed  constituting  such  ratifica- 
tion was  recorded  November  25,  1898.  Nine 
days  after  the  ratification  the  assignee  sold 
the  property  to  the  appellant.  The  sale 
purports  to  be  a  sale  of  the  entire  Interest 
therein.  There  Is  nothing  to  Indicate  that 
It  was  a  sale  subject  to  plaintiffs'  Judgment 
lien,  and  It  Is  apparent  from  the  entire  pro- 
ceedings in  the  case  that  It  was  not  so  un- 
derstood. The  deed  of  the  assignee  to  the 
defendant,  Ounu,  was  duly  recorded  on  No- 
vember 26,  1898.  No  proceedings  to  enforce 
the  Judgment  were  taken  until  April  27, 1899, 
at  which  time  Lacy,  the  Judgment  plaintiff, 
caused  tbe  execution  to  Issue  on  which  the 
sherifTs  sale  to  him  was  made.  During  all 
this  time  following  the  sale  to  the  defend- 
ant, Ounn,  and  until  the  Issuance  of  the  ex- 
ecution, the  Judgment  creditor,  Lacy,  did 
nothing  to  withdraw  the  creditor's  claim 
from  full  participation  in  the  proceeds  of 
the  property  sold  by  the  assignee;  but,  on 
the  contrary,  kept  the  claims  on  file  as  un- 
secured claims,  to  share  fully  In  tbe  proceeds 
of  the  mining  property  and  other  assets. 

Tbe  suit  on  the  claims  cannot  be  consid- 
ered as  a  repudiation  of  tbe  assigument,  or 
a  withdrawal  of  the  claims.  There  Is  noth- 
ing forbidding  such  suit,  either  In  the  stat- 
ute or  in  the  assignment,  and  therefore  the 
creditors  bad  tbe  right  to  sue  on  the  claims 
after  they  were  filed  end  allowed,  and  to  col- 
lect tbe  Jtidgmeot  recovered  out  of  any  prop- 
erty not  covered  by  tbe  assignment.  There 
Is  no  Inconsistency  In  tbe  contemporaneous 
prosecution  of  the  two  remedies,  unless  there 
is  an  attempt  to  seize  the  assigned  property 
on  the  execution.  Williams  v.  Cox,  78  Ala. 
826;  Lawrence  v.  HcVeagh,  106  Ind.  210. 
e  N.  BL  327;  Trotter  v.  WUllamson,  6  T.  B. 
Hon.  38;  Rice  v.  Catlln,  14  Pick.  221;  Nonan- 
tum  W.  Co.  V.  HoIIiston  Mills,  149  Mass.  869, 
21  N.  B.  670:  Horehead  t.  Adams,  18  Neb. 
669,  20  N.  W.  242;  First  N.  Bank  v.  New- 
man, 62  N.  H.  410;  Thompson  v.  Reeves,  26 
Or.  46,  37  Fac.  46;  Kingsbury  v.  Doming, 
17  Vt  867,  note:  Foster  v.  Doming,  19  Vt. 
313;  Llmbocker  v.  Higlnbotham,  62  Kan. 
696,  35  Pac.  788;  Detroit  S.  W.  v.  Osmun.  74 
Ulcb.  7,  41  N.  W.  846;  Smith  v.  St.  P.  G. 
F.  Ins.  Ca,  56  Minn.  202,  67  N.  W.  476. 
There  may  be  very' good  reasons  for  such  a 
suit  aside  from  tbe  intention  to  repudiate 
or  withdraw  from  the  assignment  proceed- 
ings, as,  for  Instance,  to  prevent  tbe  bar  of 
the  statute  of  Ilmltattons. 

Tbe  purchaser  at  the  assignees  late  had 
the  right  to  take  the  conditions  existing  at 
the  time  of  his  purdbase  as  the  measure  of 
his  rights  and  of  the  claims  and  rights  of 
other  psrtles  to  the  assignment,  and,  having 
made  the  purchase,  presumably,  on  fba  fkitb 
of  these  conditions,  tbe  other  parties  to  tbe 
assignment  should  not  be  allowed  to  change 
their  relatlont  to  bis  prejudice.  By  continu- 
ing to  maintain  tiie  relation  of  an  unsecured 
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words  "Ilmltatioii  above  provided"  In  the 
act  of  1903  limit  tbe  scope  of  the  latter  act 
to  such  limitations  as  were  provided  in  the 
act  of  18S0,  whlcb  had  no  application  to 
Judgments  such  as  this.  But  In  1891  the 
Legislature  sabstltated  for  section  2  of  tbe 
act  of  1880  a  section  which  inchided  domes- 
tic judgments,  and  which  Is  compiled  as  sec- 
tion 2914,  Oomp.  Laws  1897.  So,  If  section 
2921  is  to  be  construed  as  section  9  of  the 
act  of  1880,  likewise  Is  section  2914  to  be 
construed  as  section  2  of  the  same  act.  This 
makes  the  words  "limitation  above  provid- 
ed" apply  to  domestic  Judgments. 

We  see  no  error  In  the  record,  and  the 
Judgment  of  the  lower  conrt  will  be  affirmed, 
and  It  la  so  ordered. 

MILLS,  C.  J.,  and  POPB  and  BAKER,  JJ.. 
concur.  McFIE,  J.,  having  tried  the  case 
below,  and  MANN,  J.,  not  having  heard 
the  ftignment,  did  not  participate  In  this  deci- 
sion. 


GUTIBBREZ  v.  SCHOLLB. 

(Snpreme  Court  of  New  M«dco.    Sept  18, 
1904.) 

ADUmiSTBATION  Or  KSTATKa— -AIXOWAHCK  OT 
CUnCS-^JTrDOMKNT— LIMIT  A.TI0HS. 

1.  The  judgment  of  a  probate  court  allowing 
a  claim  against  an  estate  in  the  form  of  a 
promissory  note,  wbldi  Is  not  sworn  to,  is  er> 
roaeous,  bat  not  void  for  want  of  Jurisdiction. 
GlanceT  v.  Clancey,  37  Pac.  1105.  38  Pae.  168. 
7  N.  M.  405,  overruled  pro  tan  to. 

2.  A  judgment  of  allowance  of  a  dalm  against 
an  estate  of  a  deceased  Is  not  a  complete  and 
effective  Judgment  until  an  order  on  the  admin- 
istrator to  pay  is  obtained,  and  a  proceeding  to 
obtain  such  order  is  not  an  action  on  tbe  judg- 
ment of  allowance,  within  the  meaning  of  sec- 
tion 2914,  Comp.  Laws  1887. 

{Syllabus  by  the  Court.) 

Error  to  District  Court,  Valencia  Coun^; 
before  Justice  Benjamin  S.  Baker. 

Petition  of  Frederick  SchoUe  against  Le- 
andro  Gutierrez,  administrator,  for  payment 
of  a  claim.  Petition  denied.  On  appeal  to 
the  district  court,  order  reversed,  and  tbe 
administrator  brings  error.  Affirmed. 

E.  V.  Chovez,  for  plaintiff  In  error.  B.  W. 
Dobson,  for  defendant  In  error. 

PARKER.  J.  Rafael  Gutierrez  died  In 
January,  1892,  and  in  the  same  year  the  pro- 
bate court  appointed  administrators  of  bis 
estate.  Two  claims  against  said  estate  were 
approved  by  said  probate  court  In  favor  of 
defendant  In  November  and  December,  1802, 
respectively.  One  of  these  was  a  note,  and 
one  an  account  In  1895  the  probate  court 
declared  the  estate  insolTent  and  discharged 
the  administrators.  In  1900  the  plaintiff  was 
appointed  administrator  de  bonis  non  of  tbe 
estate,  and  as  such  came  Into  tbe  possession 
of  a  sum  of  money.  Thereupon,  in  1902,  de- 
fendant fliod  a  petition  in  the  probate  court 
asking  tliat  plaintiff  be  directed  to  pay  the 


claims  of  defendant  theretofore  allowed. 
This  petitloD  was  denied,  and  defendant  ap- 
pealed to  the  district  court  where  his  pe- 
tition was  granted,  and  plaintiff  directed  to 
forthwith  pay  defendant's  claims,  in  the  sum 
of  $1,075.42.  Plaintiff  brings  the  cause  here 
on  writ  of  error. 

1.  The  first  proposition  presented  by  plain- 
tiff is  that  the  claims  of  defendant  were 
never  properly  allowed  by  the  probate  court 
It  does  not  appear  In  what  form  the  dalm 
for  the  account  was  ^sented,  tbe  same  hav- 
ing been  lost  from  the  files.  In  the  absence 
of  any  showing  to  the  contrary.  It  will  t>e 
presumed  that  all  the  proceedings  to  have  the 
claim  allowed  were  regular.  Section  2015, 
Oomp.  Laws  1897.  In  regard  to  tbe  note  It 
appears  that  the  same  was  presented  and 
indorsed  with  the  approval  of  the  probate 
Judge.  It  does  not  appear  that  the  same 
was  filed  and  sworn  to,  as  required  by  sec- 
tion 1967,  Comp.  Laws  1897,  the  pertinent 
provisions  of  which  are  as  follows:  "It  shall 
be  the  duty  of  the  probate  jadge  to  hear  and 
determine  claims  against  the  estate.  All 
such  claims  shall  be  stated  In  detail,  sworn 
to,  and  filed,  *  *  *"  Counsel  relies  upon 
this  section,  and  tbe  construction  put  upon 
it  by  this  court  in  Clancey  t.  Clancey,  7  N. 
M.  405,  37  Pac.  1105,  38  Pac.  168.  It  may 
be  said  that  this  claim  was  stated  In  detail 
within  the  requirements,  as  the  note  Itself 
furnished  a  complete  statement  of  the  claim. 
It  does  not  affirmatively  appear  that  the  note 
was  not  filed.  It  falls  to  hear  any  file  mark, 
but  when  the  claimant  presents  for  allow- 
ance and  leaves  with  the  probate  conrt  bis 
claim,  as  app&ars  in  this  case,  he  may,  we 
think,  be  said  to  have  filed  his  claim.  In 
the  absence  of  a  showing  to  tbe  contrary, 
it  will  be  presumed  that  this  was  done  by 
the  claimant  Section  2015,  Comp.  Laws 
1897.  It  does  appear,  however,  that  the  note 
in  the  form  shown  In  evidence  was  tbe  same 
as  presented  to  the  probate  court  It  was 
not  sworn  to  In  the  sense  that  any  written 
affidavit  was  attached  to  the  same  and  filed 
therewith.  Ordinarily,  of  course,  a  note 
In  the  possession  of  ttie  payee  is  itself  evi- 
dence of  every  fact  necessary  to  establish  the 
liability  of  the  maker  to  pay  the  amount 
due  thereon  according  to  Its  terms.  The  rule 
might  well  be  the  same  when  a  note  is  filed 
as  a  claim  against  the  estate  of  a  deceased 
maker,  but  for  the  terms  of  tbe  statute. 
Section  1967,  Comp.  Laws  1897.  This  sec- 
tion makes  no  distinction  between  different 
classes  of  claims,  and  requires  all  claims 
alike  to  be  sworn  to.  The  form  of  verifica- 
tion Is  not  prescribed,  but  It  seems  clear 
that  the  same  most  be  In  writing.  If  a  claim 
must  be  filed,  It  must  be  in  writing;  and 
If  In  writing  and  sworn  to.  It  would  seem 
that  the  verification  must  be  In  writing.  The 
requirement  of  the  statute  would  seem  to  be 
the  filing  of  a  verified  claim.  This  was  not 
done. 

Plaintiff  urges  tnat  this  defect  was  Juris- 
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dlctlonal,  and  rendered  tbe  Judgment  of  allow- 
ance void.  Tbls  was  In  effect  the  holding  ot 
this  court  In  Clancey  t.  Clancey,  7  N.  M. 
405,  37  Paa  1105,  38  Pac.  16S.  In  that  case 
an  appeal  was  taken  from  the  allowance  of 
an  anverifled  claim  against  an  estate  to  the 
district  court,  where  the  same  was  disal- 
lowed, and  upon  appeal  the  judgment  was 
here  afflrmed.  In  that  case  this  court  held 
In  effect  that  an  uuTerlfled  claim  Is  no  claim, 
and  furnished  no  basis  for  tbe  exercise  of 
Jurisdiction  by  the  probate  court  We  think 
this  holding  unduly  stringent  In  the  first 
place,  the  holding  was  unnecessary  to  a  de- 
cision of  that  case;  the  attack  upon  the 
Judgment  being  direct  and  by  way  of  appeal. 
It  was  sufficient  to  decide  that  the  Judgment 
of  the  probate  court  was  erroneous.  We  do 
not,  therefore,  feel  bound  to  adhere  to  a 
dictum  of  this  court,  unless,  upon  prlndple, 
the  same  seems  to  be  sound.  The  probate 
court  iB  clothed  with  Jurisdiction  to  hear  and 
allow  or  disallow  claims  against  estates  of 
decedents.  It  has  Jurisdiction  of  the  subjectr 
matter.  In  this  case  it  had  Jurisdiction  of 
the  parties.  It  had  power  to  decide  correct- 
ly that  It  would  be  erroneous  to  allow  an 
oriTerlfled  claim  In  the  form  of  a  promissory 
note,  and  It  likewise  had  power  to  decide, 
erroneously,  as  it  did,  that  It  might  allow 
such  unrerlQed  claim.  We  can  see  nothing  In 
section  1067,  Comp.  Laws  1807,  which  makes 
the  veriflcatlon  of  the  claim  essential  to  give 
the  court  jurisdiction  to  act.  Its  effect  is 
to  direct  the  court  to  disallow  any  claims 
not  Terlfled.  If  the  court  mistakes  the  law, 
he  simply  falls  Into  error,  wblch  may  t>e  cor- 
rected on  appeal;  but  his  action  Is  not  void 
for  want  of  jurisdiction.  This  is  a  collateral 
attack  upon  the  judgment  of  allowance,  and, 
of  course,  the  error,  although  ai^arent,  will 
□ot  be  aTallable;  It  not  being  jurisdictional. 
Clancey  t.  Clancey,  7  N.  M.  405,  37  Pac.  1105, 
38  Pac.  16S^  In  so  for  as  U  conflicts  with  this 
conclusion.  Is  overmled.  It  follows,  there- 
fore, that  the  district  court,  In  holding  that 
tbe  judgments  of  allowance  were  not  open 
to  the  attack  made  upon  them,  was  correct 
2,  The  second  point  made  by  the  plaintiff 
Is  tbe  statute  of  limitations.  Tbe  judgments 
of  allowance  were  made  in  1892,  ten  years 
prior  to  tbe  filing  of  tbe  petition  of  defend- 
ant Id  the  probate  court  for  the  order  on 
the  administrator  to-  pay.  Plaintiff  urges 
that  the  filing  of  this  petition  was  an  action 
founded  upon  the  Judgments  of  allowance, 
within  tbe  mraning  of  section  2014,  Comp. 
Laws  1807,  which  Is  as  follows:  "Actions 
founded  upon  a  judgment  of  any  court  of 
tbe  territory  of  New  Mexico  may  be  brought 
wltbin  seren  years  from  and  after  tbe  rendi- 
tion of  such  judgment,  and  not  afterwards. 
*  *  *"  We  cannot  agree  to  this  conten- 
tion. This  proceeding  Is  In  no  sense  an  ac- 
tion on  tbe  judgments  of  allowance.  It  was 
an  api^lcatlon  simply  to  the  probate  court 
to  direct  Ibe  administrator  to  distribute  tbe 
fDuds  In  bis  hands  u  inch  to  defendant  as 


a  creditor  of  the  estate,  as  is  authorized  by 
Laws  1001,  p.  155,  c.  81,  {  26.  This  order 
was  necessary  to  render  the  former  judg- 
ments of  allowance  effective.  Until  the  or- 
der to  distribute  was  made  In  this  case,  there 
was  no  obligation  to  pay  on  the  part  of  the 
administrator.  There  was  no  complete  and 
effectlTe  judgment  until  that  time.  This 
was  true,  even  before  the  act  of  1001,  supra. 
While  no  procedure  of  this  kind  was  hereto- 
fore specifically  provided  by  statute,  the  ad- 
ministrator has  always  been  required  to  ac- 
count to  the  probate  court,  and  we  know  of 
no  provision  of  law  requiring  him  to  pay 
creditors  until  so  directed  by  the  probate 
court  It  follows  that  neither  was  there  a 
complete  judgment  against  which  the  stat- 
ute of  limitations  would  begin  to  ran  until, 
at  least,  the  order  to  pay  was  obtained,  nor 
is  this  an  action  on  a  Judgment  within  the 
meaning  of  section  2914,  Comp.  Laws  1897. 

It  follows  that  the  Judgment  of  the  lower 
court  should  be  affirmed,  and  it  Is  so  ordered. 

MltiLS,  0.  J.,  and  POPE  and  McFIB,  JJ.-, 
concur.  BAKER.  J.,  baring  tried  tbls  ease 
below,  and  MANN,  J.,  not  baTlng  heard  the 
argnment,  did  not  partli^te  In  tbls  de- 
cUdon. 


BEOENTS  OF  AGRICULTURAL  COLLBOB 
T.  VAUGHN,  Treasurer. 
(Saproue  Court  of  New  Mexlcoi    Sept  18, 

1904.) 

UAITDAHUS— ffTATB  TREABUBSB— STATE  WOVIW— 
APPBOPBIATIONS— TBAHSrEB. 

1.  When  the  Legislature  passes  an  act  cre- 
ating a  fond  to  be  known  as  the  "Temporary 
Provisional  Indebtedness  Fund,"  and  orders  the 
territorial  Treasurer  to  transfer  to  It  the  sev- 
eral sums  which  are  to  the  credit  of  certain 
designated  funds,  mandamus  will  not  lie  to 
compel  the  Treasurer  to  transfer  to  it  other 
moneys  than  those  in  the  funds  named  In  the 
act 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Banta  F6 
County;  before  Justice  John  S.  McFIe. 

Application  by  the  board  of  regents  of  the 
Agrlcnltoral  College  of  New  Mexico  for  a 
writ  of  mandamus  to  J.*H.  Vaughn,  Tteas- 
nrer  of  tbe  territory.  Writ  denied,  and  tbe 
board  appeals.  Aflta-med. 

A.  B.  Fall  (H.  B.  Holt  and  G.  A.  Richard- 
son, on  tbe  brief),  for  appellants.  Edward 
L.  Bartlett,  Sol.  Gen.,  for  appellee. 

MILLS,  C.  J.  This  Is  an  action  In  man- 
damus, brought  by  the  board  of  regents  of 
the  Agrlcultoral  College  of  New  Mexico 
against  J.  H.  Vaughn,  Treasurer  of  tbe  ter- 
ritory of  New  Mexico,  by  which  petitioners 
seek  to  compel  the  said  Vaughn,  as  such 
Treasurer,  to  pay  to  them  the  sum  of  $25,- 
000  out  of  the  temporary  provisional  Indebt- 
edness fund.  By  section  2,  c.  108,  p.  199, 
of  the  Session  Laws  of  1903  (the  appropria- 
tion bill),  the  Legislative  Assembly  appro- 
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prlated  to  the  Agricultural  College  of  New 
Mexico  the  Bom  of  $26,000,  In  addltloii  to 
another  appropriation  made  to  the  same  In- 
stitution, and  the  law  provided  that  this  anm 
of  $25,000  was  appropriated  'N>nt  of  the  tem- 
porary pioTlslonal  Indebtedneu  food  here* 
Inafter  created."  An  examination  of  chap- 
ter 108.  p.  190,  Seas.  Laws  1003,  dlscloaea 
that  there  waa  attempted  to  be  appropriated 
out  of  the  temporary  prorlalonal  Indebted- 
ness fmid,  to  be  created,  to  rarioos  inatltit- 
tlons  in  the  territory,  and  for  deflraylng  the 
eapeusea  of  the  statehood  committee  and  to 
pay  TarlOQB  defldenclea,  a  large  sum  of  mon- 
ey. By  aectlon  18  of  this  same  act  ' (p^ga 
218)  tbore  waa  established  a  fand  to  be 
known  as  the  "Temporary  Prorlahmal  In- 
debtedness Fund,**  oat  of  which  fund  the 
cash  appropriations  to  the  territorial  instl- 
totlODS  and  all  other  cash  ap^oprlatlona 
made  by  the  bill  were  to  be  immediately 
paid,  and  to  provide  funds  for  snch  pay- 
mento  the  territorial  Treasurer  waa  ordered 
and  directed  to  transfer  to  said  temporary 
provisional  Indebtedness  fund,  "for  the  pay- 
ment of  such  appropriations,  all  the  taata 
now  In  the  territorial  treasnry  or  in  the  ter^ 
ritorial  depositories  to  the  credit  ef  tlie  cap- 
Itol  building  bond  fund,  the  provisional  in- 
debtedness bond  fond,  and  the  Lonlslana  Pur* 
chase  Exposition  fund,  together  with  all  the 
Bnm  to  come  into  hla  hands  to  July  1« 
1903,  by  Tlrtne  of  levies  heretofore  ordered 
to  be  made  for  the  above  enumerated  funds." 
Demand  was  made  by  ttie  rc^nte  of  the 
Agricultural  College  upon  the  territorial  Au- 
ditor for  the  issnance  of  a  warrant  upon  the 
territorial  Treasurer  for  the  said  sum  of 
$^,000  so  appropriated;  but  the  Auditor  de- 
clined to  lasue  the  warnm^  on  the  ground 
that  the  Treasurer  liad  informed  Mm  tiiat 
there  were  no  funda  available  in  tlw  treas- 
ury out  of  which  to  pay  it  An  altunatlve 
writ  of  mandamus  was  tiien  sued  out;  wIlIcAl 
sou^t  to  compel  the  Treasnm  to  pay  ttie 
■aid  smn  w  show  cause  why  he  should  not 
do  so.  The  territorial  Treasurer  filed  an  an- 
swer to  the  altwnatlve  writ,  which  answw 
aete  up  that  'there  are  not  now  and  never 
have  been  in  hla  hands,  tmder  hia  control, 
or  subject  to  his  order  as  territorial  Treas- 
urer, nor  are  there  In  any  tnrltorial  depoal- 
todes,  any  sums  of  money  in  the  capital 
bnlldlttg  bond  fund";  and  a  traverse  of  a 
similar  nature  waa  filed  as  to  the  provisional 
Indebtedness  bond  fund.  The  answer  also 
shows  that  the  money  to  the  credit  of  the 
LouUdana  Purchase  Bqwaltlon  fond  had 
been  transferred  from  said  fund  and  credit 
ed  to  the  temporary  provlaional  Indebtedness 
fund-  On  the  hearing  the  return  of  the  re- 
Bpondent  was  held  to  be  a  sufflclent  defense, 
and  the  peremptory  writ  was  denied,  except 
so  far  as  the  balance  remaining  In  the  bands 
of  the  treasurer  to  the  credit  of  the  provi- 
sional Indebtedneas  fand,  out  of  moneys 
transfored  thereto  from  the  Louisiana  Pur- 
chase EixpoBltioa  fund,  waa  concerned. 


The  gist  of  this  ease  is,  did  4ie  eomt  be- 
low err  in  disallowing  the  issnance  nl  the 
writ  of  mandamus  aaked  for,  and  in  refus- 
ing to  order  the  territorial  Treasurer  to  trans- 
fer to  the  credit  of  tbe  temporary  provisional 
Indebtedness  fund,  created  by  section  13,  p. 
21B.  c.  108,  Bess,  taws  1003,  the  money  held 
by  him  as  such  Treasurw  la  tba  accounts 
designated  on  his  bookh  as  "Capitol  BuUdlns 
Bond  Sinking  Fund"  and  "Provisional  In- 
debtedness Bond  Sinking  Fond,"  when  the 
act  under  which  the  money  was  appropriat- 
ed fffdered  him  to  pay  Into  ttie  temporary 
provisional  indebtedness  fund  all  moneys 
credited  on  his  Ixxrics  to  the  capltol  buUdins 
bond  fund  and  the  proviirional  indebtedness 
bond  fund.  From  the  evidence  totroduced 
in  the  caae  it  Is  dearly  eatabllahed  that  on 
April  28  and  August  11,  1885,  the  then  terri- 
torial Treasurer  opened  an  account  on  his 
books,  designated  as  the  "Capltxfl  Buildliv 
Bond  Fund,"  and  also  that  such  account  was 
closed  on  Maroh  1,  1887,  and  that  in  1880 
an  account  known  aa  the  *TrovisionaI  In- 
debtedness Bond  Fund"  was  opened  the 
flien  Treasurer,  and  that  such  account  was 
closed  on  November  18,  1800,  and  that  atoce 
the  dates  of  the  clostog  of  both  of  these  ac- 
connta  there  haa  been  nothing  to  the  credit 
of  dther  of  tbem.  As  ndther  of  the  ac- 
counto  moitloned  in  section  18.  c.  108,  p.  213, 
Bess.  Laws  1908,  to  wit,  the  capltol  bulldins 
bond  fund  and  the  provisional  Indebtedness 
bond  fund,  are  now  carried  on  the  bodn  oC 
tiie  ^teeaaurer,  they  having  been  closed  many 
years  ago,  as  disclosed  by  the  evidence  it  is 
apparont  that  then  was  no  mon^  to  the 
credit  of  either  of  these  accounto  which  oonld 
have  been  transferred  to  the  credit  of  the 
temporary  provisional  indebtedness  fund  as 
^vided  for  in  the  taw  of  1808. 

The  contention  of  tlie  appellanto  Is  that  It 
was  the  Intention  ot  the  Legislatura  to  have 
transferred  to  the  temporary  provisional  In- 
debtedness fund  the  money  standing  on  the 
books  of  the  Trra sorer  of  the  territory  to 
the  credit  of  the  capltol  building  bond  sink- 
ing fund  and  the  pnvislmial  indebtedness 
bond  sinking  fund,  and  that  the  Treaanrer 
should  hare  oonstrped  the  taw  so  as  to  tran»- 
fer  the  balances  stan^ng  to  the  credit  ct 
these  accounts  to  the  temporary  provisional 
indebtedness  fund.  We  do  not  so  construe 
the  duty  of  the  Treaaurer.  The  lawa  of  this 
territory  designate  names  under  which  cer- 
tain fnnds  shall  be  carried  on  the  books  of 
the  ^^easurer,  and  provide  that  paymenta 
of  warranto  shall  only  be  made  out  of  fnnds 
to  the  credit  of  the  accounto  on  which  they 
an  drawn,  and  that  if  thrae  la  no  mon^ 
In  the  treasury  to  the  credit  of  tb»  particular 
fund  on  which  the  warrant  hi  drawn  audi 
warrant  shall  not  tw  paid,  and  that  if  It  la 
paid  the  Treasurer  shall  be  liable  to  a  beavy 
fine  and  imprisonment  and  nmoval  fTOm 
office.  Under  these  drcnmstances  we  do  not 
think  that  the  Treasurer  would  have  beoi 
justified  la  assuming  Qiat  it  was  the  Intent 
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of  the  L^slatare  to  here  lilm  transter  to 
the  temporary  provisloiial  Indebtednen  fond 
moneyB  carried  on  his  books  In  other  names 
than  those  designated  In  the  act  The  Treas- 
orer  showed  proper  caution  and  prudence  in 
DOt  making  the  transfer,  without  being  com- 
pelled by  an  order  of  the  court  to  do  so. 

Section  13.  c.  108,  p.  213,  Sesa.  Laws  1903, 
Is  not  at  all  amhlguous.  Its  wording  Is  clear, 
and  resort  need  not  be  had  to  any  other  law, 
or  to  any  of  the  rules  of  statutory  construc- 
tion, to  explain  its  meaning.  The  presump- 
tion is  that  the  l^slatlve  body  knew  Just 
what  it  was  doing  when  It  passed  It  It 
would  be  a  violent  stretch  of  the  Imagina- 
tion to  bold  that  the  Legislature  Intended  to 
order  ftmds  other  than  those  mentioned  In 
the  law  to  be  turned  over  to  the  temporary 
proTisional  Indebtedness  fund  created  by  It 
As  far  back  as  1884  the  Legislature  enacted 
ttiat  funds  to  pay  the  interest  on  and  to 
redeem  the  capltol  bollding  bonds  should  be 
carried  on  the  books  of  the  territorial  Treas- 
Jtnx  in  a  fund  to  be  called  the  "Capitol  Bnlld- 
Ing  Bond  Sinking<Fnnd";  and  fn  1889  (Laws 
1889,  p.  6^  c.  82)  It  provided  that  funds  to 
pay  the  provisional  Indebtedness  bonds  when 
dae  should  be  carried  In  a  fund  to  be  called 
the  "Provisional  Indebtedness  Sinking 
FuDd."  Surely,  If  the  Legislature  had  in- 
tended to  transfer  these  funds  to  the  tem- 
porary provisional  Indebtedness  fund,  it 
would  have  said  so.  If  the  community  at 
large  Is  presumed  to  know  the  laws,  a  much 
stronger  presumption  exists  that  the  mem- 
bers of  the  legislative  body  are  familiar 
with  them. 

It  Is  said  by  the  highest  judicial  tribunal 
in  the  Isnd  that  "mandamus  lies  to  compel 
the  performance  of  a  statutory  duty  only 
when  it  is  clear  and  Indisputable."  Bayard 
V.  White,  127  U.  S.  246,  8  Sup.  Ct  1223,  82 
L.  &d.  116.  And  again:  "Mandamus  lies  to 
compel  a  party  to  do  that  which  it  Is  bis 
duty  to  do  without  it  It  confers  no  new 
autbority."  Brownsville  Taxing  District 
Loague.  128  V.  S.  498,  9  Sup.  Ct  827,  32  U 
£d.  780.  And  we  fall  to  see  in  the  ease  at 
bar  how  It  can  be  contended  that  the  trans- 
fer of  the  money  sought  to  be  enforced  in 
this  action  was  clear  and  indisputable.  The 
court  below  committed  no  error  In  refusing 
to  issue  tbe  peremptory  writ  of  mandamus, 
asked  for,  to  comi>el  the  transfer  of  the  mon- 
ey to  the  credit  of  the  capltol  building  bonds 
sinking  fund,  and  the  provlalonal  indebted- 
ness sinking  fund  to  the  temporary  provi- 
sional Indebtedness  fund. 

It  Is  unnecessary  tor  us  to  consider  the 
alleged  error  that  the  respondent's  return  to 
the  alternative  writ  was  Insofflclent  In  law, 
farther  than  to  say  that  under  our  statutes 
and  the  authority  of  the  cases  of  Oonklin 
V.  Cunningham,  7  N.  M.  465,  38  Pac.  170,  and 
Territory  v.  Browne,  7  N.  M.  568,  37  Pac. 
1116,  whicb  hold  that  In  proceedings  in  man- 
damus the  case  must  be  heard  on  the  writ 
and  answer,  it  aeems  to  us  to  be  sufBdent 


There  is  no  error  In  the  Judgment  com- 
plained of,  and  tlie  same  la  therefore  afflrm- 
ed. 

PARKEB  and  POPE,  JJ.,  concur.  Mc- 
FIE,  J.,  having  tried  this  case  below,  did 
not  participate  in  this  decision;  nor  did 
MANN,  J.,  who  was  not  on  the  bench  when 
the  same  was  heard,  nor  BAKBB,  who 
was  Interested  in  the  result 


In  re  TBOPFBB'S  ESTATE. 
TEOVWBR  V.  KAEUB^B. 
(Snprone  Court  of  Mew  Mexico.    Sept  18, 
1904.) 

WIIXB— BKVOCATIon— MAHBIAOB. 

1.  In  this  territory  wills  may  be  revoked,  not 
only  by  a  written  instmment,  as  provided  in 
section  1953,  Comp.  Laws  1897,  but  abo  In  cer- 
tain causes  by  operation  of  law. 

2.  The  marriage  of  a  testabnr,  whether  or  not 
it  is  followed  by  the  birth  of  a  child,  revokes 
an  antenuptial  will. 

(SyUabna  by  the  Court) 

Appeal  from  District  Conrt,  Bernalillo 
County;  before  Justice  Benjamin  8.  Baker. 

In  tbe  matter  of  the  estate  of  Menna  Teop- 
fer.  Petition  of  Henry  Kaeufer  tor  letters 
of  administration  was  opposed  by  Mary 
Teopfer.  From  the  Judgment  Blary  Teopfer 
appeals.  Affirmed. 

One  Menna  Teopfer,  then  an  unmarried 
woman,  made  a  will  on  the  llth  day  of 
July,  1900,  by  which  she  devised  all  of  her 
property  to  her  sister  Mary,  and  to  tbe  chil- 
dren of  ber  said  sister,  should  such  sister 
die  before  her.  On  April  8, 1901,  she  married 
Henry  F.  B^aenfer^  and  on  June  13,  1902, 
she  died,  leaving  surviving  her  husband. 
Deceased  never  had  any  children  as  the  re- 
sult of  her  marriage.  Her  property  remain- 
ed In  her  name  at  her  death,  and  the  will  had 
never  been  revoked  by  any  written  Instirn- 
ment  On  September  2,  1902.  the  will  was 
duly  filed  in  the  probate  court  of  Bernalillo 
county  by  the  surviving  husband,  and  at  the 
same  time  he  filed  hla  petition  asking  that 
letters  of  administration  be  Issued  to  him, 
on  the  grounds  that  the  marriage  of  Menna 
Teopfer  to  him,  subsequent  to  the  making 
of  the  will,  revoked  tbe  will,  and  that  there- 
fore the  deceased  died  Intestate.  The  appli- 
cation of  the  surviving  husband  was  opposed 
by  Mary  Teopfer.  The  evidence  of  the  sub- 
scribing witnesses  to  the  will  was  taken  by 
deposition,  and  was  In  substance  that  Menna 
Tec^fer  duly  signed  the  will,  and  that  they 
aflSzed  their  names  to  the  same  as  witnesses 
In  ber  presence  and  in  the  presence  of  each 
other;  and  the  Judge  of  probate  approved 
the  will,  from  which  Henry  F.  Kaeufer,  ap- 
pellee hereiD,  prayed  an  appeal  to  tbe  dis- 
trict court  of  the  coimty  of  Bernalillo,  which 
appeal  was  granted,  bond  was  given,  and 
the  clerk  of  tbe  probate  court  certified  "a 
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full,  true,  and  complete  traoBcrtpt  of  the 
proceeding  and  all  matters  relating  to  the 
estate  of  Menna  Teopfer,  deceased,  now  on 
record  or  on  file"  In  his  offlc^  to  the  district 
court  of  the  second  Judicial  district  On 
February  6,  1903,  a  stipulation  was  filed  In 
the  district  court,  stating  the  facts  on  which 
the  contest  of  the  will  should  he  submitted  to 
the  conrt  Issue  of  citations  was  waived, 
and  Mary  Teopfer  and  the  minor  heirs  (her 
children)  entered  their  appearance  by  their 
attorneys.  The  case  came  up  for  argument 
on  the  record  and  stipulation  of  facts  on 
February  6,  1903,  and  was  continued  to  give 
the  attorney  for  Mary  Teopfer  additional 
time  In  which  to  submit  authorities  to  the 
court  On  February  12,  1903,  a  motion  was 
made  to  strike  the  stipulation  from  the  files 
of  the  court  and  set  it  aside,  on  the  ground 
that  It  had  been  signed  improvidently,  which 
motion  was  denied.  Motion  was  then  made 
to  strike  out  certain  portion  of  the  record, 
which  was  also  overruled.  On  the  same  day 
motion  to  dismiss  the  appeal  was  also  filed 
and  overruled,  and  on  Febmary  20,  1903,  a 
final  judgment  was  entered  in  said  cause, 
decreeing  that  the  will  of  Menna  Teopfer 
was  not  "eligible  to  probate"  and  denying 
the  probation  thereof.  To  tills  Judgment  the 
attorney  for  Mary  Teopfer  excepted,  and  ap- 
pealed to  this  court 

8.  B.  Olllett,  tor  appellant  John  H.  Stin- 
gle,  for  apptilee. 

MILLS,  O.  J.  (after  stating  the  facts).  Of 
the  seven  assignments  of  error  only  the  sixth 
and  seventh  will  need  any  considerable  dis- 
cussion by  us,  as  the  others  can  readily  be 
disposed  of. 

The  first  and  fifth  assignments  will  be 
considered  as  one.  The  first  alleges  tliat  the 
transcript  of  record  from  the  probate  court, 
filed  in  the  district  court,  contained  no  copy 
of  the  will  of  Menna  Teopfer,  and  the  fifth 
alleges  that  the  court  erred  in  declaring  said 
will  not  "eligible  to  probate,"  because  said 
will  was  not  before  the  court  Our  exami- 
nation of  the  transcript  of  record  shows 
that  the  will  was  certified  by  the  clerk  of 
the  probate  court  to  the  district  court  A 
copy  of  the  will  Is  found  on  pages  10  and  11 
of  the  transcript,  and  it  Is  nowhere  claimed 
that  that  is  not  an  exact  copy  of  the  origi- 
nal on  file  in  the  probate  court.  The  stipu- 
lation which  Is  filed  In  this  case  shows  what 
the  will  was,  and  admits  that  It  was  made 
and  executed  by  the  deceased,  and  that  It 
was  filed  in  the  probate  court  of  Bernalillo 
county.  This  stipulation  or  agreed  statement 
of  facts  Is  neither  the  pleadings  nor  the  is- 
sues. It  is  simply  the  proofs  upon  which 
the  cause  was  tried  by  the  district  court 
Territory  v.  Santa  F6  Pat  B.  Co.,  10  N.  M. 
415,  62  Pac.  9S5. 

The  second  alleged  error  Is  that  the  ap- 
peal from  the  probate  to  the  district  court 
was  not  taken  as  required  by  law,  and 
that  the  court  should  have  sustained  the  mo- 


tion to  dismiss  the  appeal.  Section  2014 
of  the  Compiled  Laws  of  1897,  inxirldlng 
for  appeals  from  probate  courts,  was  emend- 
ed by  section  40,  c.  81,  p.  158,  Laws  1901; 
but  tlilB  amended  section  expressly  provides 
that  It  "stiall  not  affect  any  proceeding  or 
proceedings  now  provided  by  law  for  the  re- 
view In  the  district  court  of  any  decision 
of  any  probate  court  upon  the  approval  or 
disapproval  of  any  last  will  or  testament" 
Oonseqnently  section  2014,  Comp.  Laws  1897, 
is  still  In  force  so  far  as  appeals  In  matters 
relative  to  the  allowance  or  disallowance 
of  the  probate  of  a  will  is  concerned,  and 
that  section  provides  that  In  all  matters 
reiadve  to  wills  any  party  aggrieved  by  the 
decision  of  the  probate  court  shall  have  the 
right  to  appeal  to  the  district  court  In  the 
manner  provided  by  law  within  three 
months;  and  section  929,  Comp.  Laws  1897. 
provides  that  "appeals  from  the  Judgment  of 
the  probate  court  shall  be  allowed  to  the  dis- 
trict court  in  the  same  manner  and  subject 
to  the  same  restrictions  as  In  case  of  ap- 
peals from  the  district  court  to  the  Supreme 
Court"  This  seems  to  have  been  done  in 
this  case,  for  an  appeal  was  prayed  for 
and  granted,  bond  was  given,  and  the  en- 
tire record  was  sent  up,  and  the  whole  mat- 
ter was  before  the  district  court  for  a  trial 
de  novo.  Tbwe  was  no  error  In  overruling 
the  motion  to  dismiss. 

The  third  error  assigned  Is  that  the  court 
erred  in  refusing  to  strike  our  certain  parts 
of  the  record  In  regard  to  the  issuance  of 
letters  of  administration  to  Henry  F.  Kaeu- 
fer,  because  that  was  no  part  of  the  record 
In  the  matter  of  the  will  of  Menna  Teopfer. 
We  do  not  consider  this  point  as  well  taken; 
nor  do  we  see,  even  If  the  learned  Judge  be- 
low had  allowed  It,  that  it  would  have  made 
any  difference  in  the  decision  he  arrived  at 
In  this  case.  In  bis  petition  opposing  the  al- 
lowance of  the  probate  of  the  will  the  appel- 
lee herein  asked  that  letters  of  administra- 
tion be  issued  to  him;  but  the  probate  conrt. 
so  far  as  appears  from  the  record  before 
US,  never  did  Issue  letters  of  administration 
to  Henry  F.  Eaeufer,  but  on  the  contrary, 
approved  the  will  and  continued  the  appli- 
cation for  the  issuing  of  the  letters  of  admin- 
istration asked  for.  to  which  continuance  the 
attorney  for  Kaeufer  then  and  there  excit- 
ed. The  district  court  never  acted  on  the 
matter  of  the  Issuing  these  letters  of  admin- 
istration, as  no  appeal  was  taken  from  the 
action  of  the  probate  Judge,  nor  could  any 
have  been  taken,  as  no  final  decision  was 
made  by  the  probate  Judge. 

The  next  assignment  is  that  the  court  com- 
mitted error  in  refusing  to  set  aside  the 
stipulation  between  counsel.  There  was  no 
error  In  the  refusal  of  the  Judge  of  the  dis- 
trict court  to  set  aside  the  stipulation  of 
facts,  on  which  stipulation  the  case  was 
tried  before  him.  The  grounds  set  up  In 
the  motion  asking  the  court  to  set  aside  the 
stipulation  are  not  In  otir  opinion  safflcient 
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to  bave  warranted  tbe  district  court  In  no 
doing.  After  hearing  tbe  case  argued  and 
after  having  attentively  listened  to  counsel, 
we  are  of  the  opinion  that  the  stipulation 
veiT  fairly  states  the  facts  of  the  case,  and 
from  an  examination  of  tbe  record  and  tbe 
facta  as  set  ont  In  tbe  briefs  of  the  attor- 
ns who  tried  the  case  we  believe  that  the 
evidence,  If  it  had  been  beard  by  the  court, 
would  have  proved  snbstantlally  all  of  tbe 
tecta  as  they  are  set  out  In  tbe  stipulation. 
The  most  that  can  be  said  Is  that  possibly 
the  attorney  for  tbe  appellants  acted  hastily 
In  signing  tbe  stipulation.  If  it  bad  appeared 
that  appellant  had  really  been  hurt  by  It,  we 
believe  that  the  trial  Judge  would  have  set 
It  aside,  or  have  allowed  other  evidence  to 
have  been  produced  on  the  bearing  before 
him. 

The  sixth  and  seventh  assignments  are 
really  the  important  ones  in  this  case,  and 
are  the  ones  on  which  appellant  relies.  They 
are  that  the  court  erred  in  deciding  that  mar- 
riage revokes  a  wilt  In  New  Mexico,  and 
that  the  decree  of  the  trial  court  in  declaring 
the  will  not  eligible  to  probate  Is  contrary  to 
law.  These  points  raise  a  question  which  Is 
entirely  new  in  our  Jurisprudence,  it  neva 
having  been  passed  upon  by  tbe  Supreme 
Court  of  this  territory,  and  we  have  therefore 
considered  it  with  especial  care,  having  care- 
fully examined  the  authorities  presented  by 
the  several  attorneys  who  argued  the  case 
before  ua,  as  well  as  many  others  which  were 
not  cited  in  their  briefs.  It  will  be  remem- 
bered that  tbe  deceased  made  hex  will  on 
July  11.  1900;  that  In  April,  1901.  She  mar- 
ried Henry  F.  Kaeufer,  appellee  herein;  and 
that  on  June  13,  1902,  she  died,  leaving  sur- 
viving her  husband,  but  no  children.  Appel- 
lant contends  that  because  this  territory  has 
a  statute  concerning  the  revocation  of  wills 
(section  1963,  Comp.  Laws  1897).  which  pro- 
vides that  a  will  may  be  revoked  by  a  testa- 
tor by  an  instrument  In  writing,  executed  and 
attested  In  tbe  same  manner  as  Is  required 
by  law  for  the  execution  and  attestation  of  a 
will,  or  by  making  a  subsequent  valid  will, 
a  will  can  be  revoked  by  no  other  means.  If 
a  person  desires  to  revoke  a  will  theretofore 
made,  the  revocation  must  be  made  in  tbe 
manner  set  out  in  the  statute;  but  it  is  Idle 
to  claim  that  wills  cannot  also  be  revoked  by 
operation  of  law.  "Th^e  are  two  kinds  of 
revocations  of  wills — one  by  the  act  of  tbe 
party,  and  the  other  by  operation  of  law. 
This  section  (referring  to  tbe  Iowa  statute. 
Code.  1851.  S  1288)  prescribes  the  manner  of 
revocation  of  the  first  character.  Wills  that 
have  never  been  revoked  by  the  testator  may 
not  be  enforced  by  the  law;  that  is,  they  will 
be  treated  as  revoked."  Falion  v.  Chldester, 
46  Iowa,  590.  26  Am.  Bep.  164;  Beach  on  the 
Law  of  Wills,  {  62;  Garrett  v.  Dabney,  27 
Miss.  335.  The  point  that  a  will  may  be  re- 
voked by  the  operation  of  law  is  too  well 
settled  by  the  authorities  and  text-books  to 
need  any  further  (Station  of  authorities. 


It  is  well  settled  at  common  law  that  the 
marriage  of  a  feme  sole  revoked  her  will. 
Forse  and  Humblings  Case,  4  Bep.  b.  In  the 
case  of  a  man  it  was  equally  well  settled  that 
marriage  alone  did  not  revoke  his  will,  but 
that  marriage  and  birth  of  a  child  did.  1 
Jarman  on  Wills,  122;  Warner  v.  Beach,  4 
Gray,  162.  The  reason  why  the  common  law 
held  that  the  will  of  a  feme  sole  was  revoked 
by  her  marriage  was  that  marriage  took 
away  her  testamentary  capacity  and  the  am- 
bulatory character  of  her  antenuptial  wllL 
The  reason  for  this  common-law  rule  is  ably 
discussed  In  Brown  v.  Scherrer,  6  Colo.  App. 
26S,  38  Pac.  427.  The  common-law  rule  has 
been  changed  by  statute  in  most  of  the  states 
of  tbe  Union,  so  that  married  persons  can 
now  dispose  of  their  prop^ty  by  will,  subject 
only  to  such  limitations  as  the  statutes  of  the 
several  states  impose.  By  our  laws  (section 
9,  c.  62,  p.  114^  Laws  1901,  and  sections  2033, 
1994,  Comp.  Laws  1897),  If  a  husband  or  wife 
die,  leaving  no  will  and  no  children,  the  sur- 
vivor shall  inherit  all  of  the  property  of  the 
deceased;  and  by  section  7,  c.  62,  p.  113,  Lawa 
1901,  all  disabilities  of  coverture  are  remov- 
ed, and  the  wills  of  both  men  and  women 
stand  on  exactly  the  same  footing.  Tbe  laws 
of  this  territory  also  provide  that  a  will 
made  during  coverture  is  revoked  pro  tanto 
to  let  in  children  bom  after  It  was  executed 
(section  39.  c.  81,  p.  167,  Laws  1901);  and 
the  reason  of  this  is  that  a  new  heir  has 
come  Into  existence  since  the  will  was  exe- 
cuted. 

All  of  the  states,  w  far  as  we  have  been 
able  to  discover,  which  bold  that  the  mar- 
riage of  a  wcmian  does  not  set  aside  a  will 
made  before  tnch  marriage,  make  such  hold- 
Ing  on  the  ground  that  the  law  emply  pro- 
vides for  tlie  survivor;  bat  in^ose  Jurisdic- 
tions where  the  husband  and  wife  are  heir 
to  each  other,  in  the  event  of  no  children  be- 
ing bom,  the  rule  Is  generally  held  to  be  that 
marriage  wwks  snch  a  change  in  the  con- 
dition snd  drenmstances  of  theUestator  as 
to  revoke  a  will  made  prior  to  such  marriage. 
It  Is  presumed  that  the  Intent  of  the  tes- 
tator was  that  such  a  will  should  not  take 
^ect  upon  the  happening  of  such  a  con- 
tingency. We  do  not  tbink  that  tbe  mere 
marriage  of  a  woman  would  set  aside  her 
will,  but  It  Is  the  coming  of  a  new  heir;  for, 
under  the  laws  of  this  territory,  by  marriage 
not  only  does  a  man  or  woman  get  a  wife 
or  husband,  but  also  an  heir.  We  think  that 
under  the  laws  of  tbis  territory,  by  which 
the  surviving  spouse  is  the  heir  to  tbe  other 
in  the  event  of  no  children  being  bom  of 
the  marriage  and  no  valid  will  being  made 
during  coverture,  the  common  law  Is  so  al- 
tered that  on  marriage  the  antenuptial  will 
of  a  husband  would  be  set  aside,  as  well  as 
that  of  bis  wife,  and  that  both  of  them  are 
now  on  tbe  same  footing.  Marriage  and  tbe 
coming  In  of  an  heir  to  all  the  property 
works  such  a  natural  change  In  the  testator's 
condition  that  it  la  not  to  be  expected  that 
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the  devlM  waa  made  In  Tlev  of  nich  cbnQgei;; 
condltloiiB. 

The  Court  of  Appeals  of  Colwaao  says: 
"Und^-  the  Bngllsh  statnte  of  prlmogenltiire, 
the  landa  went  te  the  male  htin  In  abeolute 
succeeslon,  and  ordinarily  without  power  on 
the  part  of  the  dCTlsor  to  diange  the  rule  of 
succession.  It  Is  thus  apparent  that.  In  the 
acceptance  of  this  mie  of  the  ecclesiastical 
law,  the  English  common-law  Judges  went 
to  the  limit  essential  to  the  absolute  eidop- 
tion  of  the  principle.  In  other  words,  thej 
certainly  decided  that,  whenever  an  belr  who 
could  Inherit  laud  sprung  Into  being.  It 
should  be  held  to  revoke  the  will,  since  It 
was  not  to  be  presumed  that  the  will  was 
executed  in  the  contemplation  of  such  a  chan- 
ged condition.  This  broad  basis  seems  not 
to  have  been  always  considered  by  tbe  Amer- 
ican courts  when  they  have  attempted  to  re- 
state and  reapply  existing  law  to  new  and 
novel  conditions.  In  the  conclusion  at  which 
we  arrive  we  are  not,  however,  without  the 
pupjtnrt  of  cases  In  this  country.  Garrett  v. 
Dabney,  27  Miss.  335;  Tyler  v.  Tyler,  19 
111.  161;  Morgan  v.  Ireland,  1  Idaho,  786; 
vide  Tied.  Real  Prop.  par.  888;  Swan  v. 
Hammond.  138  Mass.  45  [52  Am.  Rep.  256]." 
Brown  v.  Scherrer,  38  Pac  429.  The  law  of 
Colorado  Is  very  similar  to  ours.  In  that  It 
provides  that  when  a  person  dies  Intestate, 
without  children,  but  leaving  either  busband 
or  wife,  tbe  surviving  spouse  shall  inherit 
the  entire  property,  and  they  also  confer 
upon  married  women  the  right  to  make  wills 
bequeathing  their  property;  and  that  state 
holds  that  a  wifo  by  law  Is  the  absolute 
belF'ijRiijttie  tiusbaiHl's  estate,  so  that  she  is 
put  li&  pcedsely  tlie  same  position  that  tbe 
male  owt'pied  under  the  English  law  of 
prlmoge  ultu i  t  Ii  reference  to  the  In- 
beritaata  of  lauds,  with  the  exception  that 
while  'tjid.  Kogiish  belr  took  all  of  the  lands 
devise^  fij  ^Colorado  the  wife  holds  this  po- 
sition only  v.  iCi  reference  to  half  of  the  es- 
tate. 0*u-  ^v.,  place  husband  and  wife  on 
the  same  t.,  ii  ij  as  the  laws  of  Oolorado. 
Both  are  heira  to  each  other  In  the  event 
that  they  leave  no  children,  or  will  made 
during  coverture,  and  even  If  the  deceased 
leaves  a  will,  such  will  can  only  di^ose  of 
one-half  of  tbe  acquets  or  community  prop- 
erty. "The  English  law  rests  on  the  firm 
foundation  that  tbe  birth  of  an  heir  who  can 
inherit  lands  shall  be  held  operative  to  de- 
stroy a  will,  because  it  Is  not  to  be  con- 
ceived that  the  testator  has  devised  his  es- 
tate in  view  of  su^  an  extraordinary  altera- 
tion In  his  condition.  The  same  principle 
and  tbe  same  rule  can  be  urged  with  like 
force  in  our  own  legislation,  as  stated  by  the 
English  cases,  and  those  which  have  fol- 
lowed the  law  which  tbey  annomice.  It  Is  a 
strained  conception  to  assume  that  a  man 
who  has  made  a.  will  while  unmarried  has 
made  It  In  contemplation  of  his  assumption 
of  tbe  marriage  relation.  There  is  no  force 
In  the  suggestion  that,  because  a  woman  be* 


comes  an  heir  by  virtue  of  tbe  statute,  she 
does  not  come  within  tbe  beneficent  pro- 
visions of  the  rule  as  declared  at  the  com- 
mon law.  It  was  by  the  law  only  that  the 
male  heir  succeeded  to  the  testator's  lands 
and  took  his  inheritance."  Brown  v.  Scher- 
rer <Colo.  App.)  38  Pac.  429. 

It  seems  to  us  that  in  this  territory  this 
reasoning  is  equally  applicable,  whether  tbe 
surviving  spouse  be  a  man  or  woman.  By 
the  marriage  not  only  a  husband  or  wife, 
but  a  new  heir  capable  of  inheriting  all  of 
the  property,  comes  Into  existence;  and  in 
accordance  with  what  we  think  is  the  spirit 
and  reasoning  of  the  doctrine,  and  the  pur- 
pose and  meaning  of  our  laws,  we  hold  that 
the  marriage  of  a  testator,  whether  or  not  It 
be  followed  by  tbe  birth  of  an  heir.  Is  opera- 
tive to  revoke  any  antenuptial  will.  There 
being  no  error  in  tbe  Judgment  given  by  the 
court  below,  the  same  is  therefore  affirmed. 

PABKEB,  SIcFIB,  and  POPB^  JJ^  concnr. 

BAKER,  J.,  having  tried  this  case  below, 
and  MANN,  J.,  not  having  heard  the  argu- 
ment, did  not  j^utldpate  In  thla  dedsloii. 


TERRITORY  r.  McDONALD. 
(Supreme  Court  of  New  Mexico.    Sept  13, 

1904.) 

oannnix  uw— appeal— bkview. 

1.  In  the  absence  of  a  bill  of  exceptions  in  a 
criminal  case,  this  court  is  confined  to  a  con- 
sideration of  the  case  upon  the  record  proper. 

2.  An  exazoioatioa  of  the  record  propw  shows 
no  error  in  this  case. 

(Syllabus  by  the  Coort) 

Appeal  from  District  Court  Eddy  County; 
before  Chief  Justice  William  J.  Mills. 

J.  E.  McDonald  was  convicted  of  mnrder, 
and  appeals.  Affirmed. 

a  R.  IMce,  for  appellant  XL  L.  BarUett 
Sol.  QeiL,  for  the  Territory* 

POPE,  J.  Tbe  defendant  was  Indicted  for 
murder  at  the  October  tram,  1903,  of  the 
district  court  of  Eddy  county^  He  wai 
found  guilty  of  mnrder  in  tbe  aecond  de«re^ 
and  sentenced  to  serve  15  years  In  the  peni- 
tentiary. The  transcript  filed  in  this  coort 
contains  an  order  of  the  trial  Judge  ^tend- 
ing the  time  for  settling  the  bill  of  excep- 
tions, but  no  bill  of  exceptions  was  apparent- 
ly ever  tendered  or  signed.  The  conrt  is 
therefore  relegated  ta  a  deternilnation  of 
the  case  upon  the  record  proper.  Territory 
V.  Archlbeque,  9  N.  M.  403,  64  PaC.  768. 
Upon  a  careful  lamination  of  this,  ve  find 
no  errw. 

mie  Judgment  bdow  Is  accordingly  af- 
firmed. 

BASER,  McFIE,  PARKER,  and  MANN, 
33.,  concur.  MILI^  C.  J.,  did  not  Sit  In  tbe 
case,  havine  presided  in  the  court  below. 
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CARPENTER  et  aL  T.  LINDAUBR  at  aL 

(SBpiemc  Conrt  of  New  Mexico.    Sept  18* 
190«.) 

APPSAZt— uriKw— ADUNnrraATBiz  —  uabil- 
rrr      coHTRAcr-coioniHrrT  pbopektt. 

1.  This  court  will  oot  interfere  with  the  find- 
ings of  fact  of  the  trial  court  where  there  ie 
saffictent  erldence  to  support  each  Sndings. 

2.  An  administratrix  cannot  bind  the  estate 
by  her  contract,  bat  by  snch  contract  binds 
herself  personally  to  the  extent  of  the  assets 
of  the  estate  in  her  hands. 

8.  An  administratrix  of  the  estate  of  her  de- 
ceased husband  (such  estate  being  wholly  com- 
munity property)  is  liable  to  the  extent  m  such 
estate  to  creditors  of  the  community. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court.  Grant  Coun- 
ty; before  Justice  Frank  W.  Parker. 

Action  by  HaiTlette  Carpenter  and  others 
against  Sigmund  Lludauer  and  Joseph  P. 
McGrorty.  Judgment  tor  defendants,  and 
plalntlffB  appeal.  Affirmed. 

The  material  facta  In  tbla  case,  as  shown 
by  the  record,  are  as  follows:  Samnel  P. 
Carpenter  died  January  20.  188S,  Intestate, 
leaving  surriTlng  him  Ormeda  O.  Carpenter, 
bis  widow,  and  Harrlette  Carpenter,  hia 
only  child.  On  February  S,  1898,  his  widow 
was  appointed  and  qualified,  as  administra- 
trix of  bis  estate.  Sigmund  Llndauer  claim- 
ed that  Carpenter  at  the  time  of  bis  death 
was  Indebted  to  him  (Llndauer)  in  a  large 
sum  of  money,  to  wit,  about  $3,600.  The 
whole  estate  of  Samuel  P.  Carpenter  was 
community  property,  having  been  acquired 
after  the  marriage  of  Samuel  P.  Carpenter 
with  Ormeda  a  Carpenter.  On  the  27th 
day  of  April,  1898^  th«e  was  a  settlement 
or  agreement  between  the  administratrix  and 
Sigmund  Llndauer  that  the  Indebtedness  ow- 
ing from  the  estate  to  Sigmund  lindauer 
was  98,406.  Sigmund  Utndauer  was  indebt- 
ed to  Joseph  P.  McOrorty  In  a  la^  sum  of 
money,  equal  to  or  greater  than  88,405.  Said 
McOnnty  also  beld  and  owned  SOI  sbares  of 
stock  in  the  Sapello  C!attle  Company.  In 
consideration  of  the  assignment  to  UcOrorty 
by  lAndaner  of  his  claim  of  fS,405  against 
the  estate.  McOrorty  transfenrad  and  deUv- 
ered  to  Ormeda  C.  Carpenter,  administra- 
trix, the  501  shares  of  the  Sapello  Cattle 
Comi>any.  The  conbact  further  provided 
that  the  administratrix  should  go  into  the 
probate  court  of  Grant  county  and  confess 
Judgment  against  the  estate  and  in  favor  of 
Joseph  P.  McGrorty  in  the  sum  of  $8,405. 
which  was  accordingly  done.  There  are  oth- 
er facta  and  redtals  In  tbe  contract,  which 
we  deem  Irrelevant  to  the  Issnes  before  tbe 
court  This  suit  was  brought  by  Harriette 
(Carpenter,  only  child  of  Samuel  P.  Carpen- 
ter, to  set  aside  the  Judgment  in  the  pro- 
bate court  and  the  said  contract  alleging 
as  reasons  therefor  fraud  in  tbe  procure- 
ment of  the  contract  and  Judgment  The 
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defendant  Joseph  P.  McGrorty,  In  his  answer 
to  the  complaint,  states  that  be  was  tbe 
owner  of  said  501  shares  of  the  capital  stock 
of  the  Sapello  C!attle  Company,  and  that  he 
transferred  the  same  to  the  defendant  Or- 
meda G.  Carpenter  for  the  consideration  of 
$3,405  and  other  consideration  existing  be- 
tween Undauer  and  himself.  There  were 
other  transactions  between  the  parties  con- 
cerning certain  Interests  in  the  Ft  Commings 
Land  &  Cattle  Company,  the  exchange  of 
stock  in  said  company,  etc.,  which  we  deem 
of  no  Importance  In  the  determination  of  the 
Issues  presented  in  this  case-  The  Joint 
answer  of  defendants  Llndauer  and  McGror- 
ty is  composed  of  admissions  and  denials  of 
the  allegations  of  tbe  complaint  together 
with  some  affirmative  allegations  which  we 
deem  not  matraial  In  determining  the  is- 
sues presented. 

Oscar  A.  Appel,  for  appellants.  A.  H. 
Etarllee  and  S,  M.  A^enfelter,  for  appel- 
lees. 

BAKBB,  J.  (after  stating  the  facts).  There 
are  but  two  questions  pr^ented  In  this  case: 
First  Did  the  court  err  in  its  findings  of 
fact  that  there  was  no  fraud  In  the  procur- 
ing of  the  contract  between  Ormeda  G.  Car- 
penter, administratrix,  and  Llndauer?  Sec- 
ond. Did  tbe  contract  between  Ormeda  O. 
Carpenter,  administratrix,  and  Llndauer, 
bind  Ormeda  C.  Carpenter  individually? 
There  is  conflicting  evidence  on  tbe  question 
of  fraud  in  the  procurement  of  said  con- 
tract; evidence  that  might  have  warranted 
the  trial  court  In  finding  either  way.  It  is 
a  well-settled  rule  of  law  in  this  territory, 
as  well  as  elsewhere,  that  the  findings  of 
fact  by  a  trial  court  will  not  be  disturbed 
where  there  Is  enough  evidence  to  support 
such  finding.  Romero  v.  Coleman  (N.  M.)  70 
Pac.  659;  Waldo  v.  Beckwith,  1  N.  M.  97; 
Badean  v.  Baca.  2  N.  M.  194;  Territory  v. 
Webb,  Id.  147;  Lynch  v.  Grayson,  7  N.  M. 
26,  82  Pac.  1^;  Hooper  v.  Browning,  19 
Neb.  420,  27  N.  W.  419.  We  affirm  the  low- 
er court  in  its  findings  of  fact  that  there 
was  no  fraud  in  procuring  the  said  contract 

The  entire  estate  of  Samuel  P.  Carpenter 
being  community  property,  Ormeda  &.  Car- 
penter was  equally  liable  with  her  husband 
for  the  Undauer  debt  It  being  a  community 
debt  She  was  no  less  liable  after  the  death 
of  her  husband.  Ballinger  on  Community 
Prop.  St  231  to  238,  inclusive;  Crary  v.  Field. 
9  N.  M.  222,  60  Pac.  842;  Bamett  v.  Bamett 
9  N.  M.  205.  60  Pac.  837.  All  of  the  estate 
of  Samuel  P.  Carpenter  was  liable  for  the 
payment  of  the  Llndauer  debt  If  the  con- 
tract between  Ormeda  C.  Carpenter  and  Lln- 
dauer served  ao  other  purpose.  It  was  an 
admission  of  the  indebtedness  of  tbe  estate 
and  of  herself  of  $3,405  in  favor  of  Llndauer. 
The  fact  that  Mrs.  Cari>enter  was  admlni8< 
tratrlx  neither  adds  to  nor  abridges  her 
power  to  administer  the  community  property 
as  between  such  property  and  credlton  of 
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the  mmnmnltr.  Crary  t.  Field,  supra.  The 
defendant  Ormeda  G.  Carpenter  not  only  In 
the  contract  with  Llndauer  admitted  the  In- 
debtedness of  the  estate  to  Lindauer,  bat 
there  Is  sufficient  amount  of  oral  eTidence 
to  establish  that  fact  Mrs.  Carpenter,  as 
administratrix,  bad  no  power  to  bind  the  es- 
tate by  contract  to  pay  McGrorty  the  In- 
debtedness due  from  the  estate  to  Llndauer, 
but  by  the  contract  as  administratrix  she 
bound  herself  Individually  to  the  amount  of 
the  assets  of  the  estate  In  her  bands.  This, 
however,  would  not  relieve  the  estate  from 
the  payment  of  the  debt  By  virtue  of  the 
contract  Mr&  Carpentw  is  liable  individ- 
ually to  the  amount  of  assets  of  the  estate 
held  by  her  as  admlnlstratrb^  and  she  is 
also  liable  as  survivor  of  the  community  to 
the  extent  of  the  community  property. 
Schmittler  v.  Slinon,  101  N.  Y.  554,  6  N.  B. 
452,  54  Am.  Rep.  737;  2  A.  ft  B.  Bncy.  of 
Law  (2d  Ed.)  p.  216;  11  A.  &  EL  Bncy.  of 
Law  (2d  Ed.)  p.  933;  Snead  v.  Coleman  (Va.) 
50  Am.  Dec.  112;  McGrath  v.  Barnes,  36 
Am.  Rep.  6S7,  13  8-  O.  328;  Germania  Bank 
T.  Michand  (Minn.)  65  N.  W.  70,  80  L.  B,  A. 
286.  64  Am.  St  Rep.  653;  Taylor  v.  Davis' 
Adm'x,  110  U.  8.  830,  4  Sup.  Ot.  147,  28  L. 
Ed.  163. 

For  the  reasons  given,  tbe  judgmoit  of 
the  lower  court  Is  affirmed. 

MILLS,  C.  J.,  and  McFIE  and  POPE,  JX, 
concur.  PARKER,  3.,  having  tried  this  case 
below,  took  no  part  In  this  decision;  nor 
did  MANN,  J.,  who  was  not  In  the  bench 
when  the  case  was  tried. 


UNITED  STATES  v.  SENA 

(Snpreme  Court  of  New  Mexico.    Sept  13, 

1904.) 

GBIMlnAIi  LAW— APPEAL— TIMK  OT  TAKIHO — 
BILL  or  EXCEPTIONS— jaaiSDICTIOn. 

1.  Appeals  In  criminal  cases  mnst  be  applied 
for  dnnng  the  term  of  court  at  which  final 
judgment  is  reodered. 

2.  An  appeal  taken  more  than  80  days  before 
a  regular  term  of  litfi  Supreme  Court  la  re- 
turnable at  the  ensuiDg  term. 

3.  The  trial  judge  has  no  authority  to  sign  a 
bin  of  exceptioDB,  nor  to  extend  the  tune  for  set- 
tling the  same,  after  10  days  before  a  regular 
term  of  tbe  Supreme  Court,  in  a  case  appealed 
more  than  30  days  before  such  term,  except  tn 
cases  where  the  time  has  been  extended  prior  to 
10  days  before  tbe  term  at  which  the  case  is 
returnable. 

4.  Chapter  09,  p.  190.  of  the  Session  Laws  of 
1901,  did  not  extend  the  time  In  which  to  have 
a  bill  of  exceptions  settied  and  signed. 

6.  The  repeal  of  chapter  99,  p.  190,  Sess. 
Laws  1901,  took  from  the  Supreme  Court  all 
Jurisdiction  to  hear  and  determine  appeals  in 
criminal  cases  not  applied  for  during  the  term 
at  which  final  Judgment  was  renderra. 

6.  An  appeal  in  a  criminal  case  returnable  at 
the  January,  1903,  term  of  the  Supreme  Court, 
docketed  and  dismissed  by  appellant,  and  a 
second  appeal  allowed  on  the  same  day.  Held, 
that  tbit  Snpreme  Court  had  no  Jurisdiction  to 
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hear  and  determine  such  appeal  after  the  repeal 
of  chapter  99,  p.  190,  Sess.  Laws  1901. 

Pope,  J.,  dissenting. 

(Syllabus  by  the  Court)  i 

Appeal  from  First  Jndldal  District  Oonrt ; 
before  Justice  McFie. 

Mariano  F.  Sena  was  convicted  ot  crime, 
and  appeals.  Affirmed. 

Mariano  F.  Sena  was  tried,  convicted,  and 
sentenced  In  the  United  States  District  Court 
sitting  at  Santa  F6,  at  the  September.  1902, 
term  of  said  court  Sentence  was  pro- 
nounced, appeal  prayed  for  and  allowed,  and 
appellant  released  on  bond.  The  appeal  was 
docketed  In  tbla  court  on  tbe  5th  day  of  Jan- 
uary, 1903.  On  tbe  same  day  the  appeal  was 
dismissed,  and  on  the  same  day  an  appeal 
was  prayed  for  and  allowed  by  the  District 
Court  In  which  the  cause  was  tried.  The  sec- 
ond appeal  was  docketed  in  ttiis  court  on  De- 
cember 26,  1903.  Tbe  bill  of  exceptions  was 
settled  by  his  honor  John  E.  McFIe,  before 
whom  tbe  case  was  tried,  December  24,  1903, 
over  the  objection  of  the  Diflted  States  Dis- 
trict Attorney.  On  the  first  day  of  January, 
1904,  term  of  the  Supreme  Court,  the  appel- 
lee filed  a  motion  to  strike  out  the  bill  of 
exceptions  and  to  dismiss  the  appeal. 

John  H,  Knaebel,  for  appellant  W.  B. 
Cbllders,  U.  S.  Atty.,  and  W.  a  Beid.  Asst 
U.  S.  Att7. 

BAKER,  3.  (after  stating  the  f&cta).  Had 
the  District  Judge  authority  to  sign  the  bill 
of  exceptions  ta  this  case?  Section  10  of  tlie 
organic  act  provides:  "Writs  of  error,  bills 
of  exc^itions  and  appeals  shall  be  allowed  tn 
all  esses,  from  the  final  decision  of  said  dis- 
trict court  to  tbe  Supreme  Conrt»  under  socli 
relations  as  m^  be  provided  by  law." 
The  territory  has  provided  for  appeals  In 
criminal  cases  as  folloira:  Section  8406, 
Comp.  Laws  1897:  "In  all  cases  of  final  Judg- 
ment; rendered  upon  any  indictment,  an  ap- 
peal to  tbe  supreme  coort  diall  be  allowed. 
If  applied  for  during  tbe  term  at  whl<di  said 
Judgmmt  is  rendered."  This  secUon  Is  sec- 
tion 23  of  "Practice  of  Law  In  Criminal 
Cases"  of  the  Kearney  Code,  section  28,  e.  B7, 
ot  the  Compiled  Laws  of  New  Mexico  of 
18GS,  and  section  2469  of  tbe  Complied  Laws 
of  New  Mexico  of  1884.  This  section  has 
been  preserved  wltboot  change,  except  tbat 
in  tbe  Kearny  Code  and  Compiled  Laws  of 
18CS  the  name  "superior  court"  was  used  In- 
stead of  "supreme  court." 

Section  3136  of  tbe  Compiled  Laws  of  1887 
provides  as  follows:  "Appeals  In  equity  cas- 
es and  writs  of  error  In  cmnmon  law  cases 
may  be  taken  at  Any  time  within  one  year 
from  the  date  of  the  rendition  of  final  de^ 
crees  or  judgments,  and  no  affidavit  shall 
be  required  as  a  condition  precedent  to  the 
granting  of  sncb  ai^wals  or  writs  of  ttror. 
Appeals  shall  be  allowed  Ji^m  application  to 
the  district  court  in  which  the  decree  appeal- 
ed from  was  rendered,  and  unless  sndi  appll- 


Digitized  by 


N.M.) 


UNITED  STATES  t.  SENA. 


cation  and  allowance  are  made  in  cpeai  court 
and  at  the  same  term  at  which  the  decree 
was  rendered,  the  clert^  shall  Issue  a  cita- 
tion to  the  opposite  parly  to  appear  In  the 
Supreme  Oonrt  to  answer  ouih  appeal.  There 
shall  be  no  stay  of  execution  in  any  equity 
case,  nnleas  the  appellant  or  some  person 
for  him,  sliall  within  ninety  days  after  the 
decree  anwaled  from  becomes  final,  give 
bond  in  a  sum  to  be  fixed  by  the  district 
court  or  the  Judge  {hereof,  with  sufficient 
sureties  to  be  appsoved  by  the  court  or  judge, 
to  the  adverse  party,  conditioned  that  the 
appellant  shall  prosecute  his  appeal  with 
due  diligence  In  the  Supreme  Oonrt,  and  that, 
If  tiie  decree  appealed  from  be  affirmed,  or 
the  appeal  dismissed,  he  will  perform  the 
decree  of  the  district  court,  and  pay  all  dam- 
ages and  costs  adjudged  against  him  In  the 
Supreme  Court  on  such  appeal,  which  bond 
shall  be  filed  with  the  clerk  of  the  district 
court  and  shall  becraie  a  part  of  the  record : 
or  unless  the  appellant,  his  executor  or  ad- 
ministrator, county  or  other  municipal  cor- 
poration, and  the  decree  Is  against  him  as 
such.  In  which  case  the  taking  of  appeal  shall 
<^)aHte  to  stay  the  execnUon  ct  the  decree. 
Upon  writs  of  error,  euperaedeas  or  stay  of 
execution  may  be  obtained,  as  provided  In 
section  three  thousand  one  hundred  and  for- 
ty tonr.  Appeals  may  also  be  taken  In  the 
manner  above  provided  In  equity  cases  from 
snc3i  interlocutory  Judgment  or  decree  In  ac- 
tions tor  partition  as  determines  the  rights 
and  interests'  of  the  respective  parties,  and 
directs  partition  to  be  made."  It  will  be 
(Aaerved  Hat  this  section  provides  "upon 
writs  of  error,  supersedeas  or  stay  of  execu- 
tion may  be  obtained,  as  provided  In  section 
three  thousand  one  hundred  and  forty  four." 
Section  3144  Is  as  follows:  "The  clerk  of 
the  Supreme  Court  shall  issue  a  writ  of  er- 
ror to  bring  into  the  Supreme  Court  any 
cause  finally  adjudged  or  determined  in  any 
of  the  district  courts,  upon  a  praecipe  there- 
for, filed  in  bis  ofHce  by  any  of  the  parties 
to  andi  caos^  tals  attorn^  or  solicitor,  at 
any  time  within  one  year  from  the  date  of 
such  Judgment  or  determination,  and  giving 
aecorl^  for  costs  therein  to  the  ■atlBfiu> 
tlon  of  the  clerk.  But  there  shall  be  no  su- 
persedeas or  stay  of  execution  upon  such 
judgment  or  determination,  unless  the  party 
applying  for  such  writ  of  error,  or  some  re- 
sponsible person  for  him  shall,  within  three 
months  from  the  date  of  such  Judgment  or 
determination  execute  a  bond  to  the  adverse 
party  in  double  the  amount  of  the  Judgment 
complained  of,  with  sufficient  sureties  to  be 
approved  by  such  clerk,  conditioned  for  the 
payment  of  such  judgment  and  all  costs  that 
may  be  adjudged,  in  case  such  writ  of  error 
shall  be  dismissed  or  the  Judgment  or  de- 
termination of  the  district  court  affirmed." 
It  is  only  neoessary  to  mention  the  fact  that 
section  31S0,  supra,  does  not  apply  to  crim- 
inal cases :  and  In  fact,  If  it  were  applicable 
to  criminal  caaea.  It  la  not  applicable  to  the 


case  at  bar,  for  the  reason  that  It  glTes  a 
year  In  which  to  take  appeals  In  equity  cases, 
and  a  year  within  which  to  sue  out  a  writ 
of  error  in  common-law  cases.  The  case  at 
bar  Is  an  appeal.  The  distinction  between 
an  appeal  and  a  writ  of  error  is  very  clearly 
set  out  in  De  Lemoa  v.  United  States,  107  Fed. 
121.  46  C.  C.  A.  196.  In  that  case  the  court 
says:  "Cases  brought  up  for  review  ou  writ 
of  error,  unlike  cases  brought  up  by  appeal, 
are  not  open  for  re-ezamlnation  on  their 
whole  merits,  but  every  controverted  ques- 
tion of  fact  is  excluded  from  consideration, 
and  the  appellate  court  is  confined  to  review- 
ing rulings  of  the  Inferior  court  on  ques- 
tions of  law."  This  case  la  an  appeal  pure 
and  simple.  Appellant's  brief,  page  8,  under 
"point  1,"  reads  as  follows:  "1.  The  present 
appeal  was  duly  taken  January  5,  1903, 
within  one  year  from  the  date  of  the  final 
judgment  of  the  district  conrt"  When  an 
appeal  was  takoi  prior  to  the  enactment  of 
chapter  99,  p.  190,  of  the  Session  Laws  of  * 
1901,  it  was  governed  by  section  8140,  Comp. 
Laws  1897,  which  was  section  13,  "Courts 
and  Judicial  Powers."  Kearney  Code,  and 
section  2189,  Comp.  Laws  1884.  Section  3140, 
supra?  has  been  construed  by  this  court  in 
Haynes  et  al  v.  United  States,  0  N.  M.  628, 
G6  Pac.  282.  It  was  held  in  Territory  t. 
Hicks,  Q  N.  M.  696,  30  Pac.  872,  that  this 
section  was  not  applicable  to  criminal  cases, 
but  In  Haynes  v.  United  States,  supra,  this 
court  overruled  the  case  of  Territory  v. 
Hicks.  In  construing  this  section  (3140)  this 
court,  In  Haynes  v.  United  States,  said:  "It 
will  be  observed  that  the  motion  granting  the 
appeal  was  allowed  on  the  0th  day  of  March, 
1898,  which  was  more  than  four  months  be- 
fore the  convening  of  the  Supreme  Court 
to  which  tile  appeal  was  taken,  and,  accord- 
ing to  the  section  above  quoted,  the  appel- 
lants had  to  file  In  the  office  of  the  clerk 
of  the  Supreme  Court,  at  least  ten  days  be- 
fore the  first  day  of  such  court  to  which  the 
appeal  was  returnable,  a  perfect  transcript 
of  the  record  and  proceedings  in  the  ci^  (1. 
e..  In  this  case,  ten  days  before  Jnl^  25, 
1898)."  In  other  words,  the  Supreme  Court, 
in  construing  said  section  3140.  construed  it 
literally  that  all  appeals  taken  30  days  before 
the  first  day  of  the  next  term  of  the  Su- 
preme Conrt  shall  be  tried  at  that  term; 
and  from  this  position  th»e  was  no  alterna- 
tive. 

Chapter  99,  p.  190,  Sess.  Laws  1901,  pro- 
Tides  as  follows: 

"Section  1.  In  all  cases  finally  determined 
In  any  of  the  district  courts  of  this  territory, 
and,  an  appeal  or  writ  of  error  has  been  or 
may  be  sued  out  or  taken  to  review  said 
cause  in  the  Supreme  Court  of  the  territory, 
the  appellant  or  plaintiff  In  error,  shall  have 
the  right  to  docket  such  appeal  or  writ  of 
error  at  any  time  before  a  motion  by  appel- 
lee or  defendant  in  etror  to  docket  and  af- 
firm Judgment  When  such  cause  sball  be 
docketed  by  the  appellant  or  plaintiff  In  er^ 
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ror,  the  record  may  be  perfected  within  thir- 
ty days  thereafter,  or,  the  said  api>eal  or  writ 
of  error  may  be  dismissed  by  such  appel- 
lant or  plaintiff  In  error,  filing  with  the  clerk 
of  the  Supreme  Court  a  written  dismissal, 
and  thereafter  at  any  time  such  appellant 
or  plaintiff  In  error  may  take  a  new  appeal, 
or  sue  oat  a  writ  of  error  anew  In  said 
cause,  provided  the  same  be  so  taken  or  sued 
oat  within  one  y^ir  from  the  date  of  the 
jndgment  aoosht  to  be  reviewed,  became 
final. 

"Sec.  2.  This  act  ^11  be  In  force  and  ef- 
fect from  and  after  its  imsBage;" 

Were  it  not  for  the  enactment  of  said  chap- 
ter 99,  it  goes  without  saying  that  when 
the  appellant  ia  this  case  on  the  6th  day  of 
January,  1903,  dismissed  his  appeal  he  would 
have  no  further  standing  in  this  court.  By 
virtue  of  said  chapter  99  appellant  sued  out  a 
second  appeal  on  the  6th  day  of  January, 
1903. 

*      Chapter  26,  p.  86,  of  the  Session  Laws  ot 

1903,  reads  as  follows: 

"Chapter  26.  An  act  to  repeal  section  1  of 
chapter  82,  and  chapter  99,  Session  Laws 
1901.  O.  B.  No.  16,  approved  March  la  1903: 

"Section  1.  That  section  1  of  chapter  82, 
Session  Laws  of  New  Mexico  approved 
March  21,  1901,  and  chapter  99,  of  the  same 
laws,  approved  on  the  same  day,  being  acts 
in  regard  to  appeals  and  writs  of  error,  and 
concerning  practice  in  the  Supreme  Court 
being  the  same,  are  hereby  repealed  In  all 
their  parts  and  provlsioDs. 

"Sec.  2.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage." 

It  will  be  observed  that  this  was  a  sweep- 
ing repeal  of  said  chapter  99,  with  no  res- 
ervations. This  appeal  must  stand  or  fall 
under  said  chapter  99.  What  effect  had  the 
repeal  on  said  chapter  997  First,  answering 
the  question  as  to  whether  the  district  Judge 
had  power  to  sign  the  bill  of  exceptions  in 
this  case.  Section  896  of  the  Complied  Laws 
of  1897  provides:  "The  Judge  shall  settle 
and  sign  bills  of  exceptions  at  least  ten  days 
before  the  term  of  the  Supreme  Court  in 
which  said  cause  shall  be  first  docketed." 
This  cause  was  beard  at  the  September,  1902, 
term  of  the  district  court,  and  more  than  30 
days  before  the  January,  1903,  term  of  the 
Supreme  Court  Under  section  S406,  supra, 
as  construed  by  the  Supreme  Court  In  Haynes 
V.  United  States,  this  case  was  returnable 
and  triable  at  said  January,  1903,  term  of 
this  court.  For  the  purpose  of  fixing  the 
time  at  which  a  bill  of  exceptions  must  be 
settled  and  signed  by  the  trial  Judge,  section 
890  fixes  it  "at  least  ten  days  before  the  term 
of  the  Supreme  Court  In  which  said  cause 
shall  be  first  docketed."  The  date  could  be 
no  more  explicitly  specified  by  stating  a  day, 
month,  and  year  than  the  statute  has  done 
by  providing  that  "the  Judge  shall  settle  and 
sign  the  exceptions  at  least  ten  days  before 
the  term  of  the  Supreme  Court  in  which 
said  cause  shall  be  first  docketed."  Certainly 


an  appeal  and  a  bill  of  exceptions  are  sepa- 
rate and  distinct  An  appeal  may  be  takea 
as  well  without  as  with  a  bill  of  exceptions. 
Section  2198  of  the  CompUed  Laws  of  1884 
ia  aa  follows:  "Bills  of  exception  must  be 
settled  and  signed  wltlUn  thirty  days  after 
the  Jodgmmt  IB  entered  unless  the  court  or 
Judge  shall  enlarge  the  time."  Did  sectioii 
2198,  supra,  any  more  explicitly  fix  the  time 
of  the  settling  and  signing  of  a  bill  of  excep- 
tions, by  making  It  30  days  after  the  judg- 
meat  was  entered,  than .  does  section  896, 
Comp.  Laws  1897,  when  It  provides  IMt  "it 
sliall  be  at  least  ten  days  before  the  term  of 
the  Supreme  Court  in  which  the  cause  shall 
be  first  docketed,"  section  8140,  supra,  provid- 
ing that  if  the  appeal  is  teken  more  than 
SO  days  before  the  next  term  of  the  Suineme 
Court  it  shall  be  tried  at  that  term?  In  oth- 
er words,  making  It  returnable  at  the  first 
term  of  the  Supreme  Court  after  the  appeal 
is  teken.  provided  the  appeal  is  taken  more 
than  30  days  before  that  term.  The  fixing  of 
the  time  for  the  settling  and  signing  of  the 
bill  of  exceptions  at  least  10  days  before  the 
term  of  the  Supreme  Court  in  which  said 
cause  shall  be  first  docketed  has  reference 
only  to  and  fixes  the  specific  time  In  which 
the  Judge  of  the  district  court  has  power  and 
authority  to  settle  and  sign  a  bill  of  excep- 
tions. The  fact  that  the  Legislature  In  1901 
authorized  the  dismissing  of  aa  appeal  by 
the  appellant  and  giving  him  authority  to 
take  a  new  appeal,  does  iu  no  way  affect  the 
time  in  which  the  bill  of  exceptions  shall  be 
settled  and  signed  by  the  trial  Judge. 

In  Territory  v.  Hall  (N.  M.)  67  Pac  73^ 
In  an  opinion  by  the  court  it  would  seem 
that  this  question  Is  entirely  and  fully  set- 
tled. In  this  case  the  appeal  was  taken  more 
than  30  days  before  the  January,  1902,  term 
of  the  Supreme  Court  The  bill  of  exceptions 
was  signed  less  than  10  days  before  said  term 
of  court  The  court  uses  this  language: 
"This  court  has  held  that  a  motion  to  strike 
out  the  bill  of  exceptions  under  an  appeal 
taken  In  a  criminal  case  when  said  bill  was 
signed  and  settled  by  the  trial  Judge  at  a 
day  later  than  that  allowed  by  the  statute, 
to  wit  ten  days  before  the  return  term, 
will  be  sustained.  The  statute  is  mandatory, 
and  the  Judge  exceeds  his  authority  In  such 
case  In  settling  the  bill  at  such  time.  Haynes 
V.  U.  S.,  9  N.  M.  619,  56  Pac.  286.  It  would 
seem  that  this  decision,  which  setties  the  law 
and  practice  so  far  as  this  territory  la  con- 
cerned, is  controlling  In  this  particular  case, 
so  far  as  the  settling  and  signing  of  the  bill 
of  exceptions  Is  concerned.  •  •  •  Unless 
the  appellant  is  protected  by  the  provisions 
of  chapter  99,  p.  190,  of  the  Laws  of  1001, 
the  appeal  herein  should  be  dismissed,  and 
the  Judgment  and  sentence  of  the  court  be- 
low affirmed.  •  •  •  The  question  arises 
as  to  whether  this  provision  providing  that 
the  record  may  be  perfected  within  thirty 
days  thereafter  changes  In  any  way  the  prac- 
tice relative  to  preparing,  settling,  and  sign- 
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Ing  a  proper  bill  of  exceptlonB.  We  are  of 
the  opinion  that  it  la  not  so  intended.  If 
tbe  part7  desires  to  prepare  and  file  a  bill 
of  ezceptlona  so  tbat  it  may  become  a  part 
of  the  record,  he  mast  pnrane  the  well-de- 
fined practice  In  that  behalf.  The  law  of 
1901  doea  not  undertake  in  any  mannor  to 
change  the  practice  relatire  to  the  prepara- 
tion, settling,  and  signing  of  a  bill  of  excep- 
tions, and  we  must  regard  the  practice  as  It 
existed  previoos  to  the  enactment  of  chap- 
ter 98,  p.  190,  of  the  Laws  of  1901,  to  stlU 
prevail  with  reference  to  bills  of  exertions. 
•  •  •  To  hold  otherwise  would  be  to  rec- 
ognise chaptn-  09,  p.  ISO.  of  the  Laws  of 
1901,  as  an  amendmeDt  to  the  practice  act; 
and  would  <^>»ate  as  a  repeal  of  many  well- 
defined  and  well-nnderstood  statutes  which 
have  been  construed  the  court  touching 
the  practice  relating  to  the  preparation,  set- 
tling, and  signing  of  bills  of  exceptions  and 
the  preparation  of  the  record  on  appeal. 

*  At  the  time  the  district  judge  signed 
the  bill  of  exceptions  In  this  proceeding  the 
limitation  of  time  within  which  it  could  be 
done  had  expired,  and  the  Judge  was  without 
iorisdictlon,  and  bad  neither  the  power  at 
that  time  to  sign  the  bill  of  exceptions  nor 
to  extend  the  time  within  which  the  same 
could  be  signed.  •  •  •  The  method  of 
procedure  with  reference  to  the  preparation 
and  signing  of  tbe  bill  of  exceptioos  is  well 
defined,  and  has  been  frequently  pasBed  up- 
on by  this  court;  so  that  it  cannot  be  re- 
garded as  presenting  a  novel  question  in  pro- 
cedure. See  Erans  t.  Baggs.  4  N.  M.  (Qild.) 
67,  13  Pac.  207;  Gonzales  t.  Hailroad  Co., 
3  N.  M,  (Gild.)  615,  9  Pac.  247;  Haynes  t. 
U.  9  N.  M.  Sie.  56  Pac.  282;  Martin  T. 
R.  B.  Co.,  7  N.  M.  161,  34  Pac.  636."  This 
casft  is  Interesting  because  it  dlscuBses  the 
whole  situation  and  bearing  of  the  said  chap- 
ter 99,  and  in  fact  tbe  court  there  questions 
whether  that  act  has  any  application  wbat- 
erer  to  criminal  cases,  and,  among  other 
things,  said:  "We  cannot  assume  tbat  the 
Legislature  Intended  by  the  language  used 
to  allow  a  delay  of  at  least  a  year  in  crim- 
inal prosecutions,  and  thus  entail  upon  the 
public  the  expense  incident  thereto.  If  sucb 
were  the  Intention,  It  should  have  been  ex- 
pressed In  some  direct  and  specific  lan- 
guage." All  tbat  said  chapter  89  did,  in  ef- 
fect, was  to  extend  the  time  In  which  an 
appeal  should  be  perfected.  It  in  no  wise 
repealed  or  interfered  with  section  3140,  and 
In  fact  required  everything  In  section  8140 
to  be  done,  but  permitted  tbe  party  to  de- 
lay proceedings  by  withdrawing  his  appeal, 
and  allowing  him  to  renew  it  again  any  time 
within  one  year  from  the  rendition  of  final 
Judgment.  There  seems  to  be  an  erroneous 
idea  with  some  members  of  the  bar  that  a 
defendant  In  a  criminal  case  has  one  year 
In  which  to  take  an  appeal.  The  statutes 
hereinbefore  referred  to  and  quoted  are  the 
only  statutes  regulating  an  appeal  upon  the 
part  of  a  defendant  In  a  criminal  case.  It 


la  required  in  a  criminal  case  tbat  tbe  de- 
fendant apply  for  his  appeal,  if  he  wants 
one,  at  tbe  term  In  which  the  final  Judgment 
Is  rendered,  and.  If  su(di  final  judgment  is 
more  than  80  days  before  tbe  next  regular 
term  of  tbe  Supreme  Court;  then  he  must 
get  Into  tbat  term  of  the  court  True,  said 
chapter  98  relieved  him  of  bis  trial  at  tbat 
term  of  court  by  allowing  him  to  dismiss 
his  appeal  and  sue  out  another  appeal  with- 
in one  year  from  tbe  date  of  the  rendition 
of  tbe  judgment,  if,  indeed,  said  chapter 
88  is  applicable  to  criminal  cases.  Terrltoi? 
V.  Hall,  supra.  For  the  reasons  given,  the 
motion  to  strike  the  bill  of  sxc^tlona  shoiild 
be  sustained. 

We  will  now  consider  that  part  of  tbe  mo- 
tion which  asks  the  court  to  dismiss  tbe  ap- 
peal. Tbe  repeal  of  chapter  98  by  the  Leg- 
islature on  tbe  10th  day  of  March,  1803,  left 
the  appellant  with  his  appeal  right  where  It 
was  on  tbat  date.  Sucb  repeal  took  from 
the  Supreme  Court  the  power  and  jurisdic- 
tion that  said  diapter  99  conferred.  Tbe  or- 
ganic act  berelnbef(»e  referred  to  [nwldes 
"that  appeals  and  writs  of  error  shall  be 
allowed  under  such  rules  and  regulations  as 
may  be  fixed  by  law."  In  Bx  parte  McCar- 
die.  7  WalL  606,  19  L.  Ed.  264,  It  Is  said: 
"Tbe  Constitution  of  tbe  United  States  pro- 
vides: The  Supreme  Court  of  tbe  United 
States  sfaail  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress 
shall  make.'  Congress,  on  the  5tb  day  of 
February,  1867,  by  an  act  to  amend  an  act 
to  establish  the  Judicial  courts  of  tbe  United 
States,  approved  Septembo-  24,  1789,  pro- 
vided that  the  several  courts  of  the  United 
States  and  tbe  several  justices  and  judges 
of  sucb  courts  within  their  respective  juris- 
diction. In  addition  to  the  autborlty  already 
conferred  by  law,  should  have  power  to 
grant  writs  ot  habeas  corpus  In  all  cases 
where  any  person  may  be  restrained  of  bis 
or  her  liberty  In  violation  of  the  Constitution 
or  of  any  treaty  or  law  of  the  United  States, 
and  that  from  the  final  decision  of  any  judge. 
Justice,  or  court  inferior  to  the  Circuit  Court 
appeal  might  t>e  taken  to  the  Circuit  Court 
of  the  United  States  for  the  district  In 
which  tbe  case  was  heard,  and  from  the 
judgment  of  said  Circuit  Court  to  the  Su- 
preme Court  of  the  United  States."  While 
this  statute  was  In  force,  McCardle  sued 
out  a  writ  of  habeas  corpus,  alleging  tbat  be 
was  unlawfully  held  by  the  military  author- 
ities. Upon  hearing,  the  petitioner  was  re- 
manded, and  an  appeal  was  taken  to  tbe 
Supreme  Court  of  tbe  United  States  under 
the  act  of  February  6.  1867.  Tbe  case  was 
argued  and  submitted  to  the  Supr^ne  Court, 
and*  while  the  case  was  under  advisement 
tbe  act  of  1867  was  repealed.  The  court 
says:  "We  are  not  at  liberty  to  toquire  into 
the  motives  of  the  L^slature.  We  can 
only  examine  Into  Its  power  under  tbe  Con- 
stitution, and  the  power  to  make  neeptions 
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to  the  appellate  jnrlMllction  of  this  court  la 
given  by  expreaa  words.  What,  then,  la  the 
effect  of  tibe  repealing  act  upon  the  case  be- 
fore nsT  We  cannot  doubt  as  to  this.  With- 
out jurisdiction  the  court  cannot  proceed  at 
all  in  any  case.  Jurisdiction  is  power  to 
declare  the  law,  and  when  It  ceases  to  exist 
the  only  functlcm  remaining  to  tilie  court  Is 
that  of  announcing  the  fact  and  dismissing 
the  cause,  and  this  Is  not  less  clear  upon 
authority  than  upon  principle." 

In  Railroad  Company  v.  Grant,  98  U.  S. 
3^  25  L.  Sd.  2S1,  there  was  a  motion  to  dis- 
miss the  appeal  In  the  United  States  Supreme 
Court  for  the  reason  that  the  court  bad  no 
Jurisdiction  to  determine  and  announce  an 
opinion  In  the  case.  This  appeal  was  taken 
under  sections  846,  817,  of  the  Revised  Stat- 
utes, relating  to  the  District  of  Columbia, 
which  provided  that  appeals  might  he  taken 
to  the  Supreme  Court  when  the  matter  In  dis- 
pute was  of  the  value  of  91,000  and  upward. 
After  the  appeal  had  been  taken,  and  after 
the  case  had  been  argued  and  submitted  to 
the  court;  Congress  eiacted  on  the  25th  of 
Febmary,  1879,  that  *ibe  final  judgment  or 
decree  of  the  Supreme  Court  of  the  District 
of  Columbia  in  any  case  where  the  mattor 
in  dispute  exclusive  of  costs  exceeds  the 
value  of  92,500  may  be  reversed  or  affirmed 
In  the  Supreme  Court  of  the  United  States 
upon  writ  of  error  or  appeal,  In  the  same 
manner  and  under  the  same  regnlattons  as 
are  provided  In  cases  of  writs  of  wror  on 
judgments,  or  appeals  from  decrees  rendered 
in  the  Circuit  Court"  Thia  raises  squarely 
the  question  of  the  effect  of  the  repeal  of  the 
law  under  which  an  appeal  has  been  tekea 
and  not  yet  dedded  by  the  appellate  court 
The  court  among  other  things,  says:  "It  Is 
equally  well  settled  that,  If  a  law  conferring 
jurisdiction  la  repealed  without  any  reserva- 
tion as  to  pending  cases,  all  such  cases  fall 
with  the  law.  U.  S.  v.  Bolsdore,  8  How.  113 
[12  L.  Bd.  1009]:  McNuIty  v.  Batty,  10  How. 
72  [IS  L.  Ed.  88S.  676];  Norrls  v.  Crocker,  13 
How.  ^  [14  Ii.  Ed.  210];  Insurance  Co.  v. 
Ritchie,  6  Wall.  641  [IS  L.  Ed.  640];  Ex  parte 
McCardle,  7  Wall.  614  [19  L.  Ed.  264];  As- 
sessor V.  Osborne,  0  Wall.  667  [19  L.  Ed.  748]; 
U.  S.  V.  Tynen,  11  Wall.  88  [20  U  Bd.  153]." 

It  will  be  observed  that  said  chapter  99, 
p.  100,  of  tbe  Session  Laws  of  1901  was  un- 
quallfledly  repealed.  The  Supreme  Court  In 
Railroad  Company  v.  Grant  aupra.  In  refer- 
ring to  the  ^ect  of  the  repeal  of  a  law  un- 
der which  appeals  have  be^  taken,  says: 
"Indeed,  so  common  is  It  when  a  limited  re- 
peal only  Is  Intended,  to  Insert  some  clause 
to  that  express  effect  in  the  repealing  act 
that,  if  nothing  of  the  kind  Is  found,  the  pre- 
sumption is  always  strong  against  contlnq^i^ 
the  old  law  in  force  for  any  purpose."  In 
the  same  case  the  court  says:  "The  repeal  of 
that  law  does  not  vacate  or  annul  an  appeal 
or  a  writ  already  taken  out  or  sued  out,  but 
It  takes  away  our  right  to  bear  and  deter- 
mine the  case  If  the  matter  In  dispute  Is  less 


than  the  present  jorlsdictlonal  amount  The 
appeal  or  writ  remains  In  full  force,  but  we 
dlBmiSB  the  suit  because  our  jurisdiction  is 
gone."  And  in  conclualon  thoy  say:  "With- 
out more,  we  conclude  that  our  jurlsdlctloD 
In  the  class  of  cases  of  which  this  Is  one  has 
been  taken  away,  and  tba  writ  will  accord- 
ingly be  dismissed."  It  would  seem  that  tills 
case  is  conclusive  <tf  the  question  before  us. 
Priw  to  the  enactment  t>f  said  diapt^  99, 
certainly,  in  the  light  of  Haynes  v.  U.  S.  and 
Tearitory  v.  Hall,  supra,  the  dismissal  of  the 
appeal  by  the  appellant  in  this  case  would  be 
conclusive  of  hla  rights  under  his  appeaL 
His  ai^teal  was  taken  nndw  and'  by  virtue 
of  said  chapter  99,  and  before  hhi  appeal  wu 
perfected,  he  only  having  procured  tbe  allow- 
ance of  an  appeal,  said  chapter  99  was  re- 
pealed without  any  reservation.  That  being 
tbe  case,  in  tiie  language  of  the  court  In  Rail- 
road Go.  V.  Grant,  supra,  we  may  wdl  say 
that  "the  r^al  of  that  law  does  not  vacate 
or  annul  an  ai^>eal  or  a  writ  already  takm 
and  sued  out  but  it  takes  away  ourrl^tto 
bear  and  determine  tbe  case,"  and  we  must 
dismiss  tills  appeal  because  our  jurisdiction 
is  gone. 

The  cases  cited  on  the  question  of  tiie  mo- 
tion to  dismiss  the  appeal  are  so  concloslve 
and  so  applicable  to  this  case  that  we  deem 
it  useless  to  multiply  authorities.  The  mo- 
tion to  dismiss  tbe  appeal  must  therefore  be 
sustained. 

That  the  appellant  may  not  think  that  be 
Is  convicted  or  that  the  judgment  of  the  low- 
er court  is  sustained  on  a  technically  of  tbe 
law,  we  will  say  that  we  have  examined  the 
errors  complained  of.  and  are  of  tbe  opinion 
that  were  it  not  for  the  sustaining  of  tbe 
motion  to  strike  the  bill  of  exceptions  and  dis- 
miss the  appeal,  the  judgment  of  the  lower 
court  would  have  to  be  affirmed. 

For  reasons  given,  the  appeal  la  dismissed. 

HILLS,  a  J.,  concurs. 

PARKER,  J.  I  concur  on  the  autborlly  of 
Territory  v.  Hall,  67  Pac.  782,  In  which  we 
held  that  the  act  of  1901  is  inapplicable  to 

criminal  cases. 

MANN,  3.,  not  having  heard  the  argument, 
did  not  participate  in  this  decision. 

POPE,  J.  (dissenting).  I  am  unable  to  con- 
cur in  the  decision  of  the  court  dismissing 
the  appeal  In  this  case,  and  the  Importance 
of  some  of  the  questions  of  practice  discussed 
by  Mr.  Justice  BAKER  lead  me  to  record 
my  reasons  for  this  dissent 

I  concur  In  the  opinion  In  so  far  as  It  holds 
that  appeal  In  criminal  cases  must  (except 
as  permitted  In  the  act  of  1901)  be  applied 
for  during  the  term  of  the  court  at  which 
final  judgment  is  rendered.  This  is  distinct- 
ly held  by  this  court  In  Borrego  v.  Territory. 
8  N.  M.  461,  46  Pac.  349.  After  that  term 
the  sole  method  of  review  Is  by  wilt  of 
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erm  nied  out  wltbin  one  year,  aa  permitted 
by  wctkm  8146  of  the  Compiled  Laws.  The 
Leslalatare,  boweTer^  by  tbe  passage  of  Chap- 
ter 8%  p.  190;  vt  the  Session  Lawa  of  1901, 
dlBtlnctly  extended  tbe  time  for  taking  ap- 
peal by  providing  ttiat  nptm  the  written  dis- 
missal of  an  appeal  the  appellant  might  at 
any  time  within  one  year  from  tiie  date  of 
the  jodgment  songht  to  be  reviewed  take  out 
a  new  appeal.  The  appellant  In  this  case 
did  that,  and,  having  sued  oat  his  appeal  sea- 
aonaUy  under-  the  terms  of  the  act  of  1901, 
he  la  entitled  to  all  the  benefits  following 
from  such  ai^ieal.  I  am  nnable  to  concur 
In  the  view  that  the  repeal  of  the  act  of  1901 
by  the  act  of  March  10,  190S  (chapter  26|  p. 
30,  of  the  Session  Laws  of  190S),  pnt  an  md 
to  the  appeal.  At  tbe  date  of  the  passage 
of  the  repealing  act  appellant  had  already 
taken  hla  appeal,  and  secnred  from  thb  act 
of  1901  all  the  benefits  which  tt  could  give 
him.  The  repealing  act  of  1903  simply  said 
that  In  the  future  no  appeals  were  to  he 
tak«i  out  as  permitted  by  the  act  of  1901. 
It  did  not  say  that  appeals  already  taken  ont 
dionld  be  ineffectual.  It  did  not  iiretend  to 
be  retroactive  Jn  character.  The  case  at  bar 
Is  dearly  distinguishable  tnm  tbe  two  ded- 
dons  of  tlie  Supreme  Court  of  the  United 
States  dted  by  Mr.  Justice  BAKER.  These 
were  casea  where^  pending  an  appeal  to  the 
federal  Supreme  court.  Congress  passed  an 
act  taking  away  from  ttiat  court  Jurisdiction 
to  bear  that  class  of  appeals.  There  was  no 
reservation  in  fitvor  of  pending  appeals,, and 
It  was  held  by  tbo  Supreme  Court  when  the 
aiqieala  came  on  for  bearing,  that  it  bad  no 
Jurisdiction  to  entertain  them,  and  th^  were 
dlamiased.  Thus,  In  the  first  case  (Ex  parte 
McCardle.  7  Wall.  S06,  19  U.  Bd.  264)  Con- 
greaa,  pending  an  appeal  from  flie  Circuit 
Court  in  a  habeas  coipos  cas^  repealed  the 
act  giving  tiie  Supreme  Court  appellate  juris- 
diction  in  that  ctoss  of  cases,  and  tt  wM  held 
tbat  the  anwol  must  be  dismissed.  So,  also, 
hi  Bailioad  Co.  v.  Grant,  98  U.  S.  S9S,  26  L. 
Bd.  231,  where  an  ainieal  was  taken  from  a 
Jndgmrat  (or  92,SSO,  and  pending  the  appeal 
Juiiadiction  vas  token  from  tbe  Supreme 
Court  In  cases  tovolvlng  less  than  42,600, 
the  appeal  was  dismissed.  As  was  said  by 
Ur.  Chief  Justice  Waito  in  that  case:  "The 
appeal  or  tbe  writ  remains  In  full  force,  but 
we  dismiss  tlu  suit  because  our  Jurisdiction 
gone."  But  in  the  present  case  there  Is 
DO  attempt  to  take  away  Jurlsffictlon  from 
this  court.  Tbe  act  of  1901  leaves  undis- 
turbed our  power  to  deal  with  all  criminal 
appeals,  and  as  this  appeal'  was  confessedly 
sued  out  regularly,  as,  under  Railroad  Com- 
pany V,  Grant,  it  **remains  in  full  force," 
and  as  the  Jurisdiction  of  this  court  to  hear 
It  bam  not  been  In  the  least  diminished,  I  am 
of  the  opinion  that  this  court  has  full  power 
to  entotaln  the  sppeaL  It  has  been  sug^ 
gested  that  the  holding  of  this  court  In  the 
case  of  Territory  v.  Hall,  67  Pac.  732,  Is 
fotal  to  this  appeal  In  tbat  it  la  there  said 


that  the  act  of  1901  has  no  application  to 
criminal  cases.  I  am  of  (pinion,  however, 
that  the  intimation  of  tbe  court  to  tbat  effect 
in  the  Hall  Case  was  purely  dicta,  and  was 
not  Intended  by  the  court  as  an  adjudication 
of  the  question.  But,  annuning  that  the  Hall 
case  80  decided,  there  is  no  Justification  in 
tbe  stotute  for  tbe  decision.  The  act  of  1901 
in  express  terms  applies  to  "all  cases,*' 
which  manifestly  includes  criminal  cases. 
The  motion  to  dismiss  tbe  appeal  ahoold  be 
denied.  * 

Coming  now  to  the  motion  made  the 
government  to  strike  ont  tbe  bill  of  excep' 
tions,  I  am  of  opinion  tbat  this  is  wen  taken. 
The  statute  (section  896)  provides  tbat  tbe 
bill  of  exceptions  aball  be  settled  and  signed 
"at  least  ten  days  before  the  term  of  the  Su- 
preme Court  in  which  said  cause  shall  be 
first  docketed."  We  must  assume  the  Le^ 
latere  advisedly  used  the  word  "first."  It 
was  evidently  to  cover  cases  where  parties 
having  Bued  out  an  appeal  to  one  term  of 
the  court  dismiss  the  same,  and  secure  a  vrrit 
of  error,  wtttaln  the  year,  returnable  to  a 
second  term;  and  It  equally  applies  to  the 
present  case,  where  a  second  appeal  Is  xnose- 
cuted.  The  purpose  of  this  provision  waa  to 
guard  against  unnecessary  dday  in  settling 
bills  of  exceptions.  The  act  of  1901,  while 
regulating  the  lime  for  takihg  appesla,  made 
no  enlargement  of  tbe  time  tor  settling  the 
bill  of  exceptions.  In  this  case  the  cause 
was  first  docketed  to  the  January.  190%  term. 
The  hill  of  exceptions  should  thus  have  been 
settled  10  days  before  tbat  term.  It  was  not 
settled  until  December  24,  1903,  nearly  a 
year  later.  The  motion  to  strike  out  ib»  bill 
of  «cceptlons  diould  thwefoxis  be  sustained. 

This  leavea  only  tbe  recwd  proper.  An 
examination  of  this  reveals  no  error.  The 
Judgment  of  the  court  below  should  be  af- 
firmed. 


CARON  et  al.  v.  OLD  RELIABLB  GOLD 

MIN.  CO.  et  al. 

(Supreoie  Court  of  New  M^co.    Sept«  18) 
1901.) 

PBOBATI  COUSTB— JtmrSDXOnOH— TITLB  TO 
BEALTT. 

1.  In  this  territory  probate  oonrts  are  wlth- 
ont  juriadictioQ  to  detennlne  contested  claimi 
of  title  to  property  as  between  an  estate  and  a 

stranger. 

(Syllabus  by  the  Goart) 

Appeal  from  District  Court,  Santa  F6 
County;  before  Justice  McFle. 

Action  by  Telesphore  E.  Caron  and  others 
against  the  Old  Reliable  Gold  Mining  Com- 
pany and  others.  Judgment  of  dismissal, 
and  plaintiffs  appeal.  Affirmed. 

Hie  material  facts  in  this  case  are  that  on 
or  about  the  6th  day  of  July,  1S92,  the  New 
Mexico  Mining  Company  leased  to  Leon  Ca- 
ron and  others  by  six  specific  leases  certein 
mining  claims  known  aa  "Alpine."  "Fat 
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Cnllen,**  and  "Uaverlck,**  and  also  known 
by  other  names,  which  said  leases  were  to 
ran  for  a  period  of  99  years,  and  provided 
for  the  payment  of  certain  rents  and  certain 
obllgatlona,  with  reference  to  the  amount  of 
work  to  be  done,  etc.  Leon  Garon  died  In- 
testate on  the  15th  day  of  September.  1892. 
All  of  the  plaintiffs  and  four  of  the  defend- 
ants, named  Demarals,  are  heirs  of  Leon  Ga- 
ron. Tbe  defendant  Alfred  N.  Randall  ap- 
plied for  letters  of  administration  of  the 
estate  of  Leon  Oaron,  whlcfi  letters  were 
granted,  and  the  said  Randall  was  duly 
qualified  as  such  administrator.  At  the  time 
of  the  institution  of  this  suit  said  Randall 
had  not  rendered  his  final  report  as  admin- 
istrator. Tbe  title  to  the  property  described 
In  the  leases  was  In  the  New  Mexico  Mining 
Gompany  at  the  time  said  leases  were  made. 
On  or  before  the  2d  day  of  April,  1S95,  one 
Patrick  CuUen  filed  his  petition  in  the  pro- 
bate court  of  Santa  F6  county,  N.  M.,  the 
object  and  purpose  of  which  was  to  hare 
said  probate  court  decree  that  the  interest 
of  the  said  Leon  Oaron,  deceased,  in  and  to 
said  leases  belonged  to  said  petitioner.  Said 
petitioner,  Cullen,  alleged  In  his  petition 
"that  on  or  abont  tbe  22d  day  of  September, 
18S9,  he  deeded  to  said  Leon  Oaron  and 
Alfred  N.  Randall  the  prop^ty  described  in 
said  leases,  to  wit,  the  Alpine,  Pat  Oullen, 
and  Maverick  mines."  PlaintUf  farther  says: 
"Complainant  would  further  show  that  said 
transfer  was  made  for  the  purpose  of  au- 
thorizing said  Oaron  and  Randall  to  act  as 
bis  agents  in  the  sale  of  said  property,  and 
as  his  attorneys  In  fact  In  tbe  management 
and  control  thereof,  and  for  the -farther  pur- 
pose of  securing  from  tbe  Ortiz  mining  grant 
a  lease  or  quitclaim  to  said  property.  Com- 
plainant would  further  show  that  there  was 
no  other  consideration  whatever  for  the  exe- 
cution of  said  deed;  that  since  the  execution 
thereof  t^e  said  Leon  Oaron  departed  this 
life,  without  having,  as  the  agent,  sold  or 
disposed  of  the  property;  as  tbe  records 
now  stand,  the  deed  Is  an  incumbrance  upon 
said  property."  The  petitioner  further  al- 
leged.that  the  leases  procured  by  Oaron  and 
others  hereinbefore  mentioned  were  pro- 
cured in  pursuance  of  said  deed  of  convey- 
ance and  for  the  uses  and  benefit  of  the  pe- 
titioner. On  the  day  that  said  petition  was 
presented  to  the  probate  court  of  Santa  F& 
county,  without  the  Issuance  of  any  process, 
without  the  appearance  of  any  one  for  the 
plaintiffs  in  this  case,  save  and  except  tbe 
administrator,  the  said  probate  court  pro- 
ceeded to  bear  and  determine  the  said  cause 
upon  tbe  petition,  no  other  pleading  being 
filed,  and  thereupon  entered  Judgment  in 
favor  of  complainant  against  Alfred  N.  Ran- 
dall, administrator  of  the  estate  of  Leon 
Oaron,  deceased,  which  judgment  or  decree 
was,  in  effect:  "That  whereas,  the  said  Pat- 
rick Cullen,  complainant,  comes  into  court 
and  presents  his  petition  praying  that  Alfred 
N.  Randall*  administrator  of  Leon  Oaron, 


deceased,  convey  to  said  complainant  a  quit- 
claim deed  of  all  tbe  Interest  which  said 
Leon  Oaron.  deceased,  had  in  and  to  tbe  fol- 
lowing mining  claims  Chore  describing  the 
property  in  controversy],  and  It  appearing 
to  the  court  that  the  interest  now  in  the 
name  of  Leon  Oaron,  deceased,  was  obtained 
by  him  as  agent  for  Patrick  OuHen,  to  be 
sold,  and  the  proceeds  to  go  to  Patrick  Oul- 
len,  as  It  appears  by  written  and  verbal  tes- 
timony ofr«red  and  by  tbe  written  contracts 
executed  on  tbe  15th  day  of  December,  1889, 
It  is  therefore  ordered  that  the  said  admin- 
istrator, Alfred  N.  Randall,  execute  to  Pat- 
rick Cullen  a  quitclaim  deed  for  the  Interest 
in  tbe  mining  clalnu  and  leases  which  stand 
in  the  name  of  Leon  Oaron,  deceased." 
From  this  Judgment  or  decree  of  the  probata 
court  no  appeal  was  taken,  and  more  than 
90  days  elapsed  before  the  filing  of  the  com- 
plaint In  this  cause.  On  tbe  day  following 
tbe  rendition  of  tbe  judgment  or  decree  ot 
the  said  probate  court  the  said  Randall,  ad- 
ministrator of  said  Oaron,  deceased,  In  pur- 
euance  of  said  decree,  executed  and  deliv- 
ered to  Patrick  OuUen  a  quitclaim  deed  of 
the  premises  described  In  the  said  leases. 
On  the  8tb  day  of  AprU,  1895,  Patrick  Onl- 
len  died,  and  said  Alfred  N.  Randall  was 
appointed  administrator  of  his  estate.  Sub- 
sequently the  said  probate  court  decreed  that 
Mathew  Oullen  was  the  sole  heir  of  tbe  said 
Patrick  CuUen,  deceased,  and  tliat  all  the 
rights  which  the  said  Patrick  Callen  bad.  if 
any,  in  the  property,  inured  to  him.  On  the 
7th  day  of  March,  1898,  Mathew  Oullen 
conveyed  the  property  described  In  the  said 
lewwB  to  Jc«eph  B.  Mayo,  Wilson  S.  Ohap- 
man,  and  the  Old  Reliable  Oold  Mining 
Company.  On  tbe  27th  of  September,  1900, 
the  petition  of  Teleaphore  B.  Oaron  and  oth- 
ers was  filed  In  the  district  court  of  Santa 
F6  county,  N.  M.,  setting  forth  all  tbe  facts 
hereinbefore  stated.  This  petition  concluded 
with  tbe  prayer  that  all  of  tbe  proceedings 
had  In  tbe  probate  court  of  9anta  F6  county 
as  hereinbefore  mentioned  be  set  aside  and 
declared  to  be  null  and  void,  and  that  the 
conveyance  made  by  said  Bandall,  as  admin- 
istrator of  the  estate  of  Leon  Oaron,  in  par> 
suance  of  the  decree  of  the  said  pfobate 
court,  be  declared  to  be  null  and  void,  and 
that  tbe  plaintiffs  In  this  case,  as  well  as  tbe 
four  named  defendants,  Lucille,  Phlloram  P., 
Estelle,  and  Ethel  M.  Demarala,  be  adjudged 
and  decreed  to  be  tbe  sole  owners  and  bene* 
flclaries  of  whatever  interest  in  the  property 
righto  and  privileges  the  said  Oaron,  de- 
ceased, was  vested  under  and-  by  virtue  of 
the  six  leases  hereinbefore  specified,  and  that 
all  asslgnmente  and  conveyances  made  by 
tbe  said  Randall,  administrator  of  tbe  estate 
of  said  Patrick  Callen,  and  Mathew  Oullen 
to  Joseph  B.  Mayo,  William  Chapman,  and 
the  Old  Reliable  Qold  Mining  Company,  de- 
fendants, be  set  aside  and  declared  for 
naught  To  this  complaint  the  def^idante 
filed  a  demurrer,  alleging:  That  It  appears 
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upon  the  face  of  snld  complaint  that  said 
complaint  does  not  state  facta  auflBdent  to 
constltnte  a  cause  of  action.  In  tbat  tbe  said 
complaint  shows  that  tbe  title  In  and  to  tbe 
subject-matter  of  said  action  claimed  by 
plaintiffs  In  said  complaint  l0  not,  and  never 
n-as.  In  plaintiffs  and  said  minor  defendants, 
or  any  of  them,  at  any  time;  **tliat  said  com- 
plaint shows  that  tbt>  title  sued  on  In  this 
cause  was  proi>erly  and  lawfully  disposed  of 
by  the  probate  court  of  the  county  of  Santa 
New  Mexico,  before  the  commencement 
of  this  suit";  tbat  tbe  title  to  the  proper^ 
in  controversy  was  lawfully  vested  In  the 
Old  Reliable  Gold  Mining  Company,  and  that 
tbe  plaintiffs  and  four  defendants  named  bad 
no  title  therein;  that  tbe  said  complaint 
sbows  that  no  appeal  bad  been  taken  from 
tbe  probate  court  from  tbe  decree  or  judg- 
ment thereof.  Second.  That  the  court  bad 
no  Jurisdiction  over  tbe  subject-matter  of 
said  action.  In  tbat  said  complaint  sbows 
tbat  tbe  exclusive  Jurisdiction  over  the  sub- 
ject-matter of  tbls  suit  is  in  tbe  probate 
■court  of  Santa  F6  county,  N.  M.;  and  prayed 
that  the  said  action  be  dismissed.  The  court 
sustained  the  demurrer,  and  tbe  plaintiffs 
refused  to  plead  further.  Judgment  of  dis- 
missal was  tbereupoD  eutered,  und  an  ap- 
peal prayed  and  allowed. 

A.  B.  Renehau  and  Albert  L.  Tople,  for  ap 
pellants.  E.  A.  Flsks  and  Robert  C.  Chap- 
man, for  appellees. 

BAKER,  J.  (after  stating  the  facts).  Had 
tbe  probate  court  Jurisdiction  to  determine 
tbe  titie  to  the  property  in  dispute  In  the 
suit  of  Patrick  Cullen  against  Alfred  N. 
Randall.  admlnlstratOT  of  the  estate  of  Leon 
Caron,  deceased,  commenced  in  the  probate 
court  of  Santa  F6  county?  This  is  the  only 
question  In  the  case.  Tbe  probate  court  was 
created  by  the  organic  act,  section  10  of 
which  provide  "that  the  Judicial  power  of 
tbe  territories  shall  be  vested  In  tbe  Supreme 
Court,  district  courts,  probate  courts,  and  In 
Justices  of  tbe  peace."  Said  act  farther  pro- 
vides tbat  **tbe  Jarlsdlctlon  of  the  several 
courts  herein  provided  for,  both  appellate  and 
original,  and  tbat  of  tbe  probate  courts  and 
justices  of  the  peace,  shall  be  as  limited  by 
law."  It  farther  fixes  tbe  limitations  of 
the  Jurisdiction  of  Justices  of  tbe  iieace,  and 
farther  provides  tbat  "the  said  Supreme 
Court  and  district  courts  respectively  sball 
possess  chancery  as  well  as  common-law 
Jurisdiction. "  This  act  is  tbe  creation  of 
our  Judiciary.  Tbe  Jurisdiction  of  the  several 
courts  cannot  be  enlarged  by  the  Legislature. 
Ferris  v.  HIgley.  20  Wall  S75.  22  L.  Bd.  383; 
Boblnson  v.  Fair.  128  U.  8.  63,  9  Sup.  Ct 
aOi  32  L.  Bd.  416;  Clayton  v.  Utah  Territory, 
1S2  U.  &  641, 10  Sup.  Ot  190,  88  L.  Ed.  45S: 
Arellano  t.  Chacon,  1  N.  M.  269.  The  or- 
ganic act  ea^tressly  conferring  upon  tbe  Su- 
preme Court  and  district  courts  chancery  as 
wsC  as  common-law  Jurisdiction,  and  not 
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expressly  conffrrlng  sucb  Jurisdiction  upon 
tbe  probate  courts,  It  Is  equivalent  to  cs- 
pressly  denying  probate  courts  such  Jurisdic- 
tion. Glaylon  v.  Utah  Territory,  supra.  The 
organic  act  simply  creating  probate  courts, 
and  not  defining  their  powers  and  Jurisdic- 
tion, we  must  look  elsewhere  to  find  tbe  pow- 
ers and  Jurisdiction  of  such  courts.  Probate 
courts  in  this  territory  have  such  power  and 
Jurisdiction  as  was  given  to  them  tbe 
common  law  of  England,  as  indorsed  or 
modified  by  tbe  courts  of  the  United  States, 
except  as  limited  or  enlarged  by  statute. 
Webster  v.  Seattle  Trust  Co.  (Wash.)  36  Pac. 
1082:  Peres  v.  Bar^la.  5  N.  M.  470,  23  Puc. 
760;  Ferris  v.  HIgley,  20  Wall.  375,  22  L. 
Ed.  383;  Brown  on  Jurisdiction,  p.  336; 
Wells  on  Jurisdiction  of  Courts,  p.  293;  1 
N.  M.  260,  supra;  128  U.  S.  K3,  19  Sup.  Ct. 
30,  32  L.  Ed.  415,  supra:  132  U.  S.  641,  10 
Sup.  Ct.  190,  33  L.  Ed.  455.  supra.  The  case 
in  tbe  probate  court  ot  Santa  F6  county  was 
clearly  a  contest  of  title  to  property  between 
a  stranger  and  the  estate.  There  was  no 
other  element  of  interest  Involved.  Had  tbe 
probate  court  Jurisdiction  to  try  and  deter- 
mine that  Issiw?  In  Anderson  v.  Flsk,  41 
Cal.  308,  tbe  court  held  tbat  the  Judgment  of 
tbe  probate  court  thut  required  the  executor 
to  deed  to  one  McL^upIel  real  estate,  which 
it  was  claimed  was  real  estate  that  had  been 
conveyed  to  the  deceased  by  McDanicl  as 
security  for  tbe  payment  of  an  indebtedness 
due  the  deceased,  after  the  said  money  bad 
been  paid  to  the  executor,  was  a  void  Judg- 
ment "While  probate  courts  have  Jurisdic- 
tion to  determine  claims  to  property  between 
those  Interested  in  the  estate,  as  it  is  only 
determining  their  relative  Interests  as  de- 
rived from  the  estate  yet  they  have  no  Juris- 
diction to  determine  claims  to  specific  prop- 
erty adversely  to  tbe  estate."  Stewart  v. 
Lobr,  22  Am.  St  Rep.  ISO.  1  Wash.  St  841, 

25  Pac.  457.  **It  [probate  court]  has  no  pow- 
er to  determine  disputes  between  belrs  or 
devisees  and  strangers  as  to  title  to  prop- 
erty." Buckley  v.  Superlw  Court.  102  Cal.  6, 

,  36  Pac.  360,  41  Am.  St.  Be]^  135,  specifically 
j  reaffirming  Smith  v,  Westo^Id,  88  Cal.  874, 

26  Pac  206;  In  re  Haus.  07  Gal.  232,  31  Pac. 
803.  In  Hanton  v.  Paulding.  10  Paige.  40, 
the  court  said:  "It  Is  not  necessary  to  ex- 
amine the  question  whether  tbe  property  in 
controversy  in  tbls  case  was  or  was  not  right- 
fully retained  by  the  respondents  as  a  part 
of  tbe  estate  belonging  to  the  decedent. 
For,  if  It  belonged  to  the  appellant,  his  prop- 
er remedy  was  In  a  different  forum,  for  the 
surrogate  has  no  Jurisdiction,  upon  a  sum- 
mary application  to  Um.  to  compel  tbe  ad- 
mlnlstratws  to  dellvfior  over  property  to  the 
owner  thereof,  which  property  has  been  tak- 
en possession  of  by  them  as  a  part  of  the 
estate  to  be  administered  by  them,  although 
th^r  claim  to  such  pcopertj  is  wholly  un- 
founded, or  te  merely  colorable."  In  the  Mat- 
ter of  tbe  Probate  of  tbe  Will  of  Robert  .1. 
Walker,  DeCd,  136  N.  Y.  20,  32  N.  E.  tW.. 
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the  court  says:  "Questions  of  tlllt;  to  yrop- 
prty  have  nhvaya  been  reserved  lor  tlie  tom- 
iiioii-l;nv  t-ourlB  or  statutory  trnmnals  in- 
vesleil  to  sume  extent  wltb  their  powers, 
wlipre  the  right  to  trial  by  jury  is  guar- 
antied, except  in  cases  of  equitable  cog- 
nizance." Thia  was  a  caste  where  the  sur- 
r(){i!ite  souplit  to  settle  tlie  ownership  of  per- 
sonal proiicrty.  The  court  further  says: 
'"We  cannot  recall  any  statutory' provisions 
which  auUiunzo  the  surrogate  in  any  pro- 
ccodiiii;rt  to  pjiss  i  |)on  the  question  oC  title 
to  lu'opcrty  as  Iiclwi'on  a  claimant  and  a 
roprcscn-tiitive  of  the  testator's  estate.  Jurls- 
diclidii  in  all  such  cases  deems  to  have  been 
8crui>i:liinsly  and  intentionally  withheld.  If 
thi>  v^i'ditor  lias  reasons  to  believe  that  any 
assets  belonging  to  the  estate  are  detained 
l)y  any  person  In  whose  possession  they 
may  bp,  he  may  make  application  to  the 
surrogate  for  an  order  requiring  such  per- 
son to  show  cause  why  he  should  not  de- 
liver  tlio  property  to  the  executor;  hut  If, 
upon  the  return  of  the  order,  the  title  or 
riglit  of  possession  of  the  executor  to  the 
pi'iipcrty  is  disputed,  the  surrogate  must 
dismiss  the  proceeding,  and  the  executor  la 
remitted  to  his  legal  remedies  In  some  other 
forum."  The  court  further  said:  "Tlie  ob- 
ject long  to  this  decree  are  jurisdictional, 
('..iiscnt  of  the  parties  Is  not  stitllcient  to 
avoid  their  fatal  effects."  Without  further 
(luotations  from  cases,  we  cite  in  support  of 
the  proposition  that  probate  courts  are  with- 
out jurisdiction  to  hear  and  determine  con- 
tested claims  of  title  to  property  between  an 
estate  and  a  stranger  the  following  autliorl- 
tles:  MosB  v.  Sandefur,  X5  Ark.  .SSI;  Oham- 
berlin's  Appeal.  70  Conn.  377,  39  Atl.  734, 
41  L.  R,  A.  2t)4  (this  is  a  very  careful  and 
well  reasoned  case);  Mallory's  Appeal,  62 
Conn.  223,  25  Atl.  109;  Cone's  Appeal,  08 
Conn.  90,  85  Atl,  781;  Farnhum  v.  Thompson, 
;;i  Minn.  3;W,  26  N.  W.  »,  57  Am.  Rep.  59; 
Mousseau  v.  Mouaseau,  40  Minn.  239,  41  N. 
W.  977;  State  v.  Probate  Court.  33  Minn.  94, 
22  N.  W.  10;  Comwtock  v.  Matthews,  .'>5 
>I!nn.  111.  56  N.  W.  .^S"t;  John.son  v.  Jones, 
47  Mo.  App.  241;  Cauley  v.  Trnitt,  63  Mo. 
App.  357;  Re  Estate  of  Stuart,  67  Mo.  App, 
til;  Woerner's  Probate  Law,  S  151;  Hoehn 
v.  Struttmann,  71  Mo.  App.  404;  Hill  v. 
Hardy  et  al.,  34  Miss.  289;  Wadsworth  v. 
OlilcU.  .55  Tex.  242;  Wise  v.  O'Mailey,  00 
Tex.  TiSS;  Edwards'  Heirs  v.  Mountp,  61  Tex. 
•MiS;  11  Cyc.  Jmw  and  Proc.  §  3,  p.  796,  and 
notes;  Homer's  Appeal,  85  Conn.  113;  Har- 
ris" Tutor  T.  McKee,  4  Mart.  (N.  S.)  485; 
Donaldson  t.  Dorsey,  4  Mart.  (N.  S.)  509; 
Overton  v.  Overton,  10  La.  406;  Gibson  v. 
Cook,  62  Md.  256;  Be  Estate  of  Burton, 
63  Gal.  30;  Be  Hass'  Estate  (Cal.)  31  Pae. 
893;  Theller  v.  Such,  57  Cal.  447;  Ex  Parte 
Casey,  71  Cal.  269,  12  Pac.  118;  Buckley  v. 
Superior  Coart  of  City  and  County  of  San 
Francisco,  102  Gal.  6,  36  Pac.  360,  41  Am. 
St.  Bep.  135,  and  notes;  Proctor  v.  Atkyiis, 
1  Mass.  321;  Poud  v.  VouA,  13  Mass.  413; 


Robinson  v.  Fair,  128  U.  S.  53,  9  Sup.  Ct. 
30,  32  L.  Ed.  413.  It  Is  contended  by  appel- 
lees in  their  brief  that  the  foregoing  cita- 
tions from  the  court  of  the  state  of  California 
have  been  overruled  In  the  cases  of  Burdlck's 
Kstate  (Cal.)  40  Pac.  35,  and  In  re  Clary's 
Eitate  (Cal.)  44  Pac.  569.  We  cannot  read 
and  undot'.-itand  the  two  last  cases  mentioned 
as  do  L-oi:ii.sol  for  api^ellees.  Indeed,  these 
two  cases  j>i;ii:)ort  the  proposition  laid  down 
in  tlie  citations  from  the  Supreme  Court  of 
that  state.  The  learned  counsel  for  appel- 
lees ckiini  that  the  case  of  Attorney  Oeneral 
V.  Uiighani,  112  Mass.  248^  7  N.  R  851. 
overrules  the  cases  of  Proctor  v.  Atkyns  and 
Pond  v.  Pond,  supra.  We  have  read  these 
cases,  and  are  of  the  opinion  that  there  ia 
no  conflict  in  these  decisions. 

The  foregoing  cases  are  clear,  comprehen- 
sive,  and  decisive  of  the  question  that  probate 
courts  have  no  jurisdiction  to  settle  questions 
of  title  to  property  between  estates  and  third 
parties.  The  number  of  cases  squarely  sup- 
porting this  proposition  Is  limited  only  by 
the  number  of  cases  deciding  the  question. 
We  have  carefully  gone  over  the  cases  cited 
by  appellees  In  their  briefs,  and  find  none 
that  support  the  proposition  that  a  probate 
court  has  jurisdiction  to  adjudicate  title  to 
property,  real,  personal,  or  mixed,  between 
the  estate  and  a  stranger  to  the  estate;  nor 
have  we  found  a  case  elsewhere  that  so  holds. 
The  trouble  with  appellees'  argument  and 
citations  Is  that  they  do  not  start  at  the  be- 
ginning. They  start  with  the  assumed  fact 
that  Leon  Caron  was  the  trustee  of  Patrldc 
Cullen,  holding  the  leases  in  trust  for  him. 
Why  go  Into  the  probate  court  to  have  that 
fact  decreed?  Was  not  that  fact  the  only 
reason  for  going  into  the  probate  court? 
W^hy  did  appellees  not  bring  suit  in  eject- 
ment If  the  administrator  was  in  possession 
of  the  laud?  To  assume  that  Caron  was  tlie 
trustee  of  Cullen  is  to  assume  the  decree  of 
the  probate  court  regular,  legal,  and  binding. 
If  this  were  true,  the  property  In  controversy 
lielongs  to  the  ai>i)ellees.  If  this  assumption 
of  the  l^al  effect  of  the  judgment  of  tbe 
probate  court  is  erroneous — and  we  think  It 
is — then  how  are  apijellees  to  ascertain 
whether  or  not  Caron  was  a  trustee  for  Cul- 
len? This  is  the  sole  issue  In  this  cas& 
Nearly  all  of  appellees'  argument  and  cita- 
tion of  authorities  Is  to  establish  the  propo- 
sition of  law  that  administrators  stand  In  the 
same  position  as  their  decedents  as  to  trust 
property — a  proposition  conceded  by  all  who 
have  the  least  conception  of  the  law.  The 
leases  conveyed  to  Caron  an  Intei-est  in  the 
property  described  in  the  leases,  without  res- 
ervation or  restriction.  There  Is  nothing  in 
the  leases  or  In  the  deed  from  Cullen  to  Ca- 
ron and  Randall  that  even  squints  at  a  trust 
relation  existing  between  Caron  and  Cullen. 
Who  knows  that  there  was  any  such  trust? 
It  Is  iH-rtinent  for  us  to  Inquire  again,  how 
are  npiiellees  to  ascertain  whether  or  not 
Caron  held  the  leases  In  trust  for  Onll«if 
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Than  can  be  but  one  answer:  By  a  judg- 
ment of  a  conrt  of  competent  jurlBdIctlon. 
The  contest  of  title  to  personal  property  and 
possession  is  a  law  action — a  simple  suit  In 
.*^leTbi,  a  trial  by  Jury  being  gnarantled  the 
parties ;  and  it  most  be  so  tried  unless  trial 
by  jury  be  waived  tqr  both.  And  yet  It  is 
arsed  that  because  one  of  the  contending  par- 
ties Is  dead  this  proreduie  mnst  stand  for 
nanght,  and  a  qnasl  equitable  prooecdlcg, 
substituted  In  a  court  without  general  Ju- 
riadlctlon,  wliere  only  a  legal  representative  '■ 
appears  fbrthe  defendant  with  no  Interest  In 
the  result  of  tbe  suit,  and  before  a  conrt  that 
Is  not  required  to  know  any  law,  and  that 
does  not  know  any  more  than  the  law  re-  { 
qnires;  and  this  Is  claimed  to  be  res  Judl-  j 
cata.  Such  a  contention  is  an  absurdity.  The 
probate  courts  have  no  Jurisdiction  in  sncfa  i 
casesL  Nor  can  tbe  parties  by  consent  con-  | 
ter  it  In  re  Walker's  K^tnte.  iSfi  N.  T.  20, 
32  N.  E.  633.  Nor  can  tbe  Le^Iatnre  confer 
sndi  Jurisdiction  upon  probate  courts.  20 
Wall.,  22  L.  Ed.;  128  V.  S.,  0  Sup.  Ct.,  32  L.  ; 
Ed. ;  182  n.  S.,  10  Sup.  Ot,  83  L.  Dd.,  supra. 
It  la  argned  that  the  probate  courts  can,  | 
when  a  necessary  Incident  to  tbe  adinlnlstra-  | 
Uon  of  an  estate,  adjudicate  title  to  personal  | 
property.  Was  the  trial  of  title  to  property  ; 
between  Cullen  and  the  estate  a  necessary 
incident?  Incident  to  what?  Incident  to 
nothing.  It  was  tbe  whole  issue,  the  only 
Issue,  and  the  only  thing  before  tbe  court. 
The  administrator  could  and  should  hare  held 
the  leases  as  a  part  of  the  estate,  and  they 
are  a  part  of  tbe  estate  until  a  court  of  com- 
petent Jurisdiction  says  otherwise.  If  the 
probate  conrt  had  Jurisdiction  In  that  case, 
It  follows  that  It  has  Jurisdiction  to  bear  and 
determine  the  title  to  any  kind  of  personal 
property  between  Cullen,  a  stranger  to  the 
estate,  and  tbe  estate.  If,  Instead  of  leases, 
tbe  administrator  bad  found  In  his  posses- 
sion sheep,  cattle  and  money,  Cullen  could 
have  appeared  is  the  probate  court  by  peti- 
tion, affidavit  In  replevin,  or  any  other  pro- 
cedure, and  had  his  title  to  such  property 
adjudicated  by  the  court,  and  his  title  to  the 
same  established,  without  giving  the  estate 
the  right  of  a  trial  by  Jury,  and  without  giv- 
ing tiie  heirs  or  other  persons  interested  in 
the  estate  notice  of  the  proceedings,  except 
notice  to  the  administrator,  whose  interest 
in  tbe  estate,  as  a  rule.  Is  what  he  can  get 
out  of  it  There  ts  no  provision  of  law  In  this 
territory  for  giving  notice  to  interested  par- 
ties of  the  proceedings  of  such  an  action. 
There  Is  no  way  by  which  the  Interested  par- 
ties can  know  of  such  a  decree,  and  no  means 
or  requirement  that  they  shall  be  notified  of 
such  proceeding  and  decree.  Yet  the  Inter- 
ested parties  may  be  minors,  or  may  reside 
In  a  foreign  ooontry.  Still  appellees  would 
hide  behind  the  n^lect  of  the  heirs  and  oth- 
ers interested  in  not  taking  an  appeal  from 
audi  a  decree  within  90  days  after  its  rendi- 
tion. This  case  is  a  fair  iliustratifm  of  what 


might  or  eonld  be  done  by  human  vnltcrea. 
administrators,  and  probate  courts  Iguuraut 
of  tbe  law-  The  proceedings  of  this  case  fur- 
nish the  reason  why  tbe  Legislatures  of  ther 
various  states  and  the  courts  by  an  unbroken 
line  of  authorities-  have  refused  to  grant  to 
probate  courts  the  Jurisdiction  contended  for 
by  appellees  in  this  case.  The  decree  of  th» 
probate  conrt  of  Santa  FS  county  is  a  nulli- 
ty, In  conflict  with  the  letter  of  the  law.  in 
conflict  with  the  spirit  of  the  law,  in  conflict 
with  the  intention  of  the  Leglslkture,  and  In 
conflict  with  the  opinions  of  the  great  men 
and  Jurists  who  have  graced  the  batch 
throughout  the  United  States.  To  give  the 
probate  courts  the  Jurisdiction  contended  for 
by  appellees  wonid  t>e  to  give  them  general 
Jurisdiction ;  ahd.  not  only  that,  but  would 
clothe  such  courts  with  far  greater  powers 
than  are  cntferred  upon  the  district  courht 
of  this  territory.  This  proposition  la  in  con- 
flict with  the  organic  act  and  the  unbroken 
line  of  authorltlee  of  both  state  and  federal 
courts.  By  the  written  and  unwritten  law- 
tbe  greatest  protection  has  been  thrown 
around  the  estates  of  the  dead.  The  law  has. 
sought  to  protect  the  widow  and  the  orpbansv 
as  well  as  others  interested  in  estates,  from 
audi  invasions  as  Is  manifest  in  this  case. 
Probate  courts,  administrators,  and  executors; 
have  been  thus  curtailed  of  power,  author- 
ity, and  Jurisdiction  so  that  the  real  partlea 
in  interest  may  he  protected  against  the  rav- 
ishers  of  estates,  so  prevalent  where  not  aafe- 
guarded  by  tbe  strong  arm  of  the  law.  To- 
siistaln  the  decree  of  the  probate  court  of 
Santa  FA  county  would  be  to  confer  upon  such 
courts  the  power  not  only  to  hear  and  de- 
termine questions  of  title  to  personal  proper- 
ty In  cases  brought  by  strangers  to  the  estate., 
but  title  to  personal  property  between  the- 
administrator  and  strangers  to  the  estate- 
brought  Into  conrt  upon  the  petition  of  the 
administrator;  or,  in  other  words,  it  would 
make  no  dUTerence  how  the  case  got  into 
court,  the  court  would  have  Jurisdiction  of 
the  parties  end  the  subject-matter,  and  its 
decree  would  be  unimpeachable  except  by  ap- 
peal taken  within  80  days  from  the  date  of 
their  rendition,  of  which  decrees  Interested 
parties,  in  tbe  nature  of  things,  could  not. 
and  would  not  know  until  everlastingly  too- 
late. 

For  the  reasons  given,  the  action  of  the 
trial  conrt  in  sustaining  the  demurrer  of  ap- 
pellees to  the  complaint  in  this  case  on  each 
and  every  ground  therein  steted  was  erro- 
neous, but,  as  the  decree  of  the  probate  court 
was  a  nullity.  Its  decree  was  not  a  cloud  up- 
on the  title  For  this  reason  the  court  com- 
mitted no  error  in  dismissing  the  bill.  There- 
fore the  action  of  the  lower  court  is  affirmed, 
and  it  Is  so  ordered. 

MILLS,  C.  J.,  and  PARKER,  J.,  concur. 
McPIB.  J.,  having  heard  this  case  in  the- 
court  below,  took  no  port  in  this  decision. 
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and  MANN,  J.,  not  having  heard  the  arma- 
ment, did  not  participate ;  nor  dtd  POPE,  J., 
having  been  of  counsel  In  the  case,  take  any 
part  In  ttala  decision. 


GELLETT  t.  CHAVEZ. 

(Supreme  Court  of  New  Mexico.,  Sept  18, 
1904.) 

PABTNEESHIP— ACCOUNTIirO— AOCOUHT  STjCTED 

—  nail  BUSINESS  —  settleiiemt— actions- 
deceased  PABTNEB— PBOBATB  COUBT— JUBIS- 
DICTIOH  —  WITNESSES  —  COBBO  BO  RATION- 
APPEAL— OBJECTIONS  NOT  HADE  AT  TBTAL. 

1.  Id  the  absence  of  a  motion  io  tbe  distrfcC 
court  to  dismiss  an  appeal  from  the  probate 
court  on  tbe  ground  that  tbe  claimant  Sled  two 
separate  claims  agaimtt  decedent's  estate  on 
which  separate  decrees  were  rendered,  and  that 
the  record  failed  to  sbow  which  of  the  decrees 
was  appealed  from,  such  motion  vaa  not  avail- 
able In  the  Supreme  Court. 

2.  Wbere  a  probate  decree  included  both  of 
claimant's  demands,  and  recited  the  allowance 
of  an  appeal  therefrom,  and  the  cost  bond  giv- 
en recited  the  amount  of  tbe  two  claims  in  the 
a^sreeate  as  the  amount  litigated,  an  objec- 
tion that  the  appeal  was  from  separate  probate 
decrees,  and  that  only  one  was  appealed  from, 
cannot  be  sustained. 

3.  Errors  complained  of  on  appeal  will  be  dis- 
regarded where  they  were  not  objected  to  In  the 
trial  court. 

4.  Wbere  one  of  the  members  of  o  firm  agreed 
to  act  as  clerk  and  keep  tbe  books  for  the  sum 
of  $50  per  month,  to  be  paid  as  a  pnrt  of  tbe 
firm's  expenses,  and  to  receive  as  a  member  of 
the  firm  one-fourth  of  its  earnings  for  business 
done  in  a  certain  judicial  district,  his  salary  as 
clerk  was  a  part  of  the  partnership  aCfainj  to 
be  settli'd  in  an  acconntintr. 

5.  tinder  Comp.  Laws  ]S!t7.  §  3021.  providing 
that  in  a  suit  by  or  against  tbe  administrator 
of  a  deceased  person  an  opposite  or  interested 
party  shall  not  obtain  a  decision  on  his  own  evi- 
dence in  respect  to  any  matter  occurring  be- 
fore the  death  of  the  deceased  person,  unless 
such  evidence  is  corroborated  by  other  material 
evidence,  tbe  uncorroborated  evidence  of  a  mem- 
ber of  a  firm  in  an  action  against  tbe  adminis- 
trator of  a  deceased  partner  that  a  settlement 
had  been  had  between  tbem  prior  to  decedent's 
death,  and  that  a  balance  had  been  struck  in 
favor  of  claimant,  was  insufficient  to  establish 
such  fact, 

6.  Comp.  Laws  1897,  S  ^">7.  providing  that 
courts  of  chancery  shall  have  concurrent  juris- 
dictiou  with  any  other  remedy  now  provided 
by  law,  does  not  include  a  proceeding  in  the 
probate  court  by  one  of  the  surviving  partners 
of  8  firm  to  recover  an  alleged  Indebtedness 
against  the  administrator  of  a  deceased  part- 
ner prior  to  a  final  settlement  of  tbe  partner- 
ship affairs. 

7.  Tbe  Code  of  Civil  Procedure  provldea  that 
there  shall  be  but  one  form  of  civil  action,  and 
that  rpmedios  legal  and  equitable  may  be  join- 
ed. Comp.  Laws  1897,  9  2037,  provides  for  the 
appointment  of  auditors  for  the  settlement  of 
tbe  affairs  of  a  partnership,  and  section  2051 
declares  that  the  widow,  childrtti.  or  heirs  of  a 
deceased  partner  shall  abide  the  result  of  a  set- 
tlement, and  may  continue  the  business  by 
agreement  Held  that,  thoufrh  an  action  for  the 
settlement  of  a  firm's  business  was  purely  equi- 
table, sud)  provisions  did  not  authorize  a  pro- 
l  eeding  in  the  probate  court  by  one  of  the  sur- 
viving partners  of  a  firm  against  the  administra- 
tor oi  a  deceased  partner  to  recover  an  alleged 
indebtedness  prior  to  a  settlement  of  tbe  firm's 
affairs  by  suit  in  the  district  court  or  by  audi- 

ors  appointed  under  such  statute. 


8.  Evidence  reviewed,  and  held  Insuffldent  to 

establish  a  claim  by  one  member  of  a  firm 
against  the  executor  of  a  deceased  partner  for 
services  rendered  aa  clerk  to  decedent  judicially 
appointed  master  In  dianoery. 

9.  Wbere  a  statement  of  die  affaiis  of  a  part- 
nership was  made  by  one  of  the  members  of  tbe 
firm,  who  acted  as  the  firm's  clerk  at  tbe  request 
of  one  of  die  surviving  partners,  merely  as  a 
basis  for  ■  settlement  thereafter  to  be  had,  and 
■uch  settlement  did  not  show  a  balance  due 
from  the  senior  member  of  the  firm,  who  sub- 
sequently died,  to  tbe  jnnior  member,  but 
showed  that  the  firm  was  Indebted  to  both 
senior  and  junior  members,  and  that  the  mem- 
ber requesting  the  account  was  largely  indebt- 
ed to  the  firm,  tlie  fact  that  tbe  senior  member 
retained  the  account  without  objecting  thereto 
did  not  render  the  same  an  account  stated  an 
between  him  and  the  Junior  munber. 

Appeal  from  District  Comi;  Bernalillo 
County;  before  Justice  Baker. 

Action  by  S.  B.  Gillett  against  E.  V. 
Chavez,  as  administrator  of  the  estate  of  H. 
L.  Warren,  deceased.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  apiteals.  Af- 
firmed. 

Tbe  record  heton  ua  discloses  that  H.  U 
Warren,  H.  B.  Kergusson,  and  8.  B.  Glltett 
(appellant^  formed  a  copartnership  for  tta« 
practice  of  tbe  law  at  Albuquerque  N.  M., 
on  the  Ist  day  of  April,  1896.  This  firm 
continued  In  business  -  until  July  12,  1888* 
when,  by  reason  (rf  a  quarrtf  between  War- 
ren and  Glllett,  they  ceased  to  do  boslness, 
aad  Wan-en  bad  a  notice  of  dissolution  pub- 
lished at  bis  own  Instance.  This  firm  never 
had  a  settlement  of  its  affairs  during  Its  ex- 
istence, but  at  tbe  request  of  Mr.  Fergus- 
son.  Ur.  Glllett,  who  kept  tb«  books  of  the 
firm,  prepared  a  statement  In  writing,  which 
purported  to  show  the  amount  due  by  each 
member  to  the  firm  and  from  the  Arm  to 
each  member,  as  the  case  mifi^t  be.  The 
only  statement  of  tills  account  found  in  the 
record  is  as  follows: 

Judge  Warren  received  |S,099  47 

Credit,  disbursed   43?  3S 

64 

Ferguason  received   97.814  W 

disbursed    246  1* 

f7.568  U 

Glllett  received   $5,130  H 

dlBbnrwd    6,067  89 

t  WIS 

Jttlr  pajmsnts  reeelved  »   51  77 

%    20  83 

This  statement  of  the  accounts  of  the 
firm  was  rendered  July  12,  1898,  but  about 
a  month  later  a  collection  of  $1,000  was 
made,  of  which  Mr.  Gillett  received  the  ad- 
ditional sum  of  $747.50,  or  a  total  balance 
of  $768.38.  Warren  and  Fergusson  shared 
equally,  but  Mr.  Gillett  was  to  act  as  clerk 
for  the  firm,  and  be  was  to  receive  $50  per 
montb  for  such  services  and  one-fourth  of 
the  receipts  from  the  business  done  In  the 
Second  Judicial  district.  On  the  20th  day  of 
March,  1894,  Mr.  Warren  was  appointed 
special  master  in  tbe  case  of  tbe  Mercantile 
Trust  Company  r.  Atlantic  &  Pacific  Rc.il- 
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roBd  Company  et  Ml.  On  tbe  23d  day  of 
March*  18d#.  tbe  compensation  of  the  master 
was  fixed  at  f2,500  per  annum,  and  he  was 
allowed  an  additional  allowance  of  fSO  per 
OMmth  j>er  annum  from  April  1,  1894,  aa 
and  for  cleric  blr&  Tbe  master's  serrices 
ended  March  1,  18B7.  After  Mr.  QUIett  be- 
came a  member  of  the  firm  April  1,  1895. 
aa  airangemrat  was  made  by  which  be  was 
to  receive  an  additional  $50  per  month  for 
serrices  as  clerk  to  the  special  master,  and 
the  second  claim  against  said  estate  Is  for 
such  services.  It  farther  appears  that  tbe 
spedal  master  accounted  to  Hr.  Fergnsson 
for  one-half  of  his  fees  as  special  master, 
amounting  to  several  thousand  dollars  but 
whether  Mr.  Fergusson  received  also  one- 
half  of  the  $50  per  month  Mr.  Fergusson 
testified  he  does  not  know.  Mr.  GUlett  testi- 
fies that  he  did  not  receive  any  part  of  it 
Mr.  Warren  died  Intestate  June  22,  1900; 
and  B.  V.  Chavez  was  appointed  administra- 
tor of  his  estate.  This  case  originated  in 
the  probate  court  of  BemoUllo  county.  The 
fbllowlng  amended  accounts  were  presented 
to  Vt,  T.  Chavez,  administrator  of  the  es- 
tate of  H.  L.  Warren,  deceased,  as- claims 
due  the  appellant  from  sAld  estate: 

"E.  Y.  Gliaves,  Administrator  of  tbe  Es- 
tate of  H.  !>.  Warren.  Deceased,  Dr.,  to  S. 
B.  Glllett 

*Tro  statement  rendered  July  12th. 

189S   ¥2,814.90 

"With  interest  thereon  &om  July  12tb, 
1898,  to  date  of  payment  at  the  rate  of  6  per 
cent  per  annum  until  paid. 

"Territory  of  New  Mexico,  County  of 
Bernalillo.  ,8.  B.  Glllett  being  duly  sworn, 
says  that  the  foregoing  statement  of  ac- 
coont  is  true  and  correct  as  stated;  that 
said  statement  of  account  was  made  on  or 
about  July  12th,  1808;  that  a  copy  thereof 
was  then  apd  there  delivered  (together  wltiti 
the  books  of  the  late  firm  of  Warren.  Fer- 
gusson and  Glllett)  to  H.  L.  Warren,  de- 
ceased, and  that  no  part  thereof  was  dis- 
puted by  the  said  n.  I*  Warren,  deceased; 
that  said  statement  of  account  Is  the  result 
of  an  accounting  and  balance  struck  at  said 
time  between  Uie  members  of  said  firm  and 
tbat  no  part  of  said  account  has  been  paid. 
Affiant  farther  states  that  said  books  are 
not  in  his  possession  and  that  he  cannot 
make  a  detailed  statement  of  said  account 
without  access  to  said  books." 

"E.  T.  Chavez,  Administrator  to  the  Es- 
tate of  H.  Ir.  Warren,  Deceased,  Dr.,  to  8. 
B.  GUlett 

"To  services  rendered  as  clerk  to  the  said 
H.  L.  Warren  as  Master  In  Chancery  In 
cause  Xo.  099,  The  Mercantile  Trust  Com- 
pany vs.  The  Atlantic  and  Pacif.  Railroad 
Comiiany  et  al.,  for  the  polod  of  28  months, 
at  960.00  per  month  11,150 

"Together  with  Interest  at  the  rate  of  8 
per  cent  per  annum  nntll  paid. 

"Territory  of  New  Mexico.  County  of  Ber- 
nalillo.   A.  B.  Glllett,  bring  duly  sworn, 


says  that  the  above  account  Is  true  and  cor^ 
rect  ^t  stated,  that  the  same  Is  an  open 
account  beginning  April  1st,  1895.  and  end- 
ing March  Int  1897,  and  that  the  same  Is 
dne  and  nnpnid." 

Both  of  the  accounta  were  rejected  by 
the  administrator.  The  accounta  were  then 
filed  in  the  probate  court  and,  aft^r  hearing, 
were  allowed  by  the  following  order:  "In 
tbe  matter  of  the  claim  of  S.  B.  Glllett 
against  the  estate  of  H.  L.  Warren,  deceased, 
E.  V.  Chavez,  administrator,  for  the  snm 
of  92,314.90  and  (1,160,  respectively,  the 
court,  after  bearing  evidence  pro  and  con, 
and  the  argumenta  of  the  attorneys  on  both 
sides,  approved  both  accounts,  and  from 
which  decision  tbe  attorneys  for  the  estate 
except  and  ask  an  appeal  from  the  deci- 
sion of  the  court'  to  the  district  court  of 
Bernalillo  county,  which  was  granted." 

Appeal  baTlng  been  taken  to  the  fllstilct 
court,  a  trial  de  novo  was  had  before  tbe. 
court  Both  of  the  dalms  were  disallowed, 
and  Judgment  was  rendered  against  thp  ap- 
pellant here  for  costs.  Appeal  was  allowed 
and  perfected  to  this  conrt. 

S.  B.  Glllett  and  W.  H.  Winters,  for  ap- 
pellant.   8.  Bur^hart.  for  appellee. 

McFIE,  J.  (after  stating  the  facta).  Tbe 
first  error  assigned  is:  "The  court  erred  In 
assuming  jurisdiction  of  the  subject-matters 
herein,  because  appellant  filed  two  separate 
claims  in  the  probate  court  Said  court 
heard  tlie  claims  separately,  and  rendered 
separate  decrees  In  favor  of  *tbls  appellant. 
Appellee  appealed  from  one  of  said  decrees 
only,  and  the  record  does  not  show  from 
which  of  said  decrees  appellee  herein  ap- 
pealed to  the  district  court."  There  was  no 
motion  made  In  tbe  court  below  to  dismiss 
this  cause  upon  the  ground  stated  in  this 
assignment  nor  was  there  objection  to  the 
cause  proceeding  for  this  reason.  The  only 
motion  disclosed  by  the  record  was  to  dis- 
miss tor  want  of  a  cost  bond.  This  motion 
wms  disposed  of  by  the  court  without  objec- 
tion. These  considerations  are  sufficient  to 
dispose  of  this  assignment,  but,  in  addition 
to  this,  the  record  does  not  support  tills  aii- 
slgnment  ^e  judgment  of  the  probate 
court  above  set  out  Included  both  of  appel- 
lant's demands,  and  tbe  judgment  recites  al- 
lowance of  appeal  therefrom.  The  cost  bond 
given  by  the  appellee  recites  the  amount  in 
the  aggregate,  and  the  trial  shows  that  tbe 
entire  amount  was  litigated,  without  objec- 
tion, upon  the  trial  de  novo  In  the  district 
court  Errors  invited,  waived,  or  Immaterial 
are  not  available  In  this  court  Chavez  v. 
Myers  (N.  M.)  68  Pac.  817;  Jung  v.  Myer  (N. 
M.)  68  Pac.  SSS.  Errors  complained  of  will 
be  disregarded  where  no  objection  was  madtf 
In  the  lower  conrt  Neher  v.  Armtjo  (N.  M.) 
66  Pac.  618. 

The  second  assignment  of  error  goes  to  the 
merits  of  tbe  case,  and  will  be  consldercHl 
together  with  assignment  6.  They  are  as 
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follows:  "(2)  Appellaut'B  testlmoDy  In  sup- 
port of  his  s^d  claim  was  fully  corroborated, 
and  the  court  erred  In  refusing  to  render  a 
decree  In  favor  of  tbis  apipelluot."  "(5)  The 
court  erred  in  deciding  that  It  liad  no  Juris- 
diction in  the  premises,  because  the  evidence 
showed  a  balance  bad  been  struck,  and  that 
most  of  the  amounts  claimed  was  for  salary, 
and  not  unsettled  partnership  affairs  at  all. 
And  for  the  many  other  good  and  sufficient 
reasons  apparent  on  the  face  of  the  record." 
I^hat  B  partnership  existed  between  Warren, 
Fergusson,  and  GUlett  from  the  Ist  day  of 
April,  1803,  to  the  12tb  day  of  July.  1898, 
is  not  denied,  and  it  is  made  clear  by  the 
])roof  that  all  of  the  demands  of  the  appel- 
lant, except  the  claim  for  interest,  arose  dur- 
ing the  existence  of  the  partnership.  The 
court  below  found,  first,  that  the  dalm  for 
9^314.90  arose  out  of  an  uusettled  partner- 
ship account;  and,  second,  that  the  appellant 
failed  to  sustain  the  claim  by  the  evidence. 
Krror  is  assigned  as  to  both  of  these  concln- 
sions.  As  indicated  by  the  fifth  assignment 
of  eiror,  appellant  claims  tha't  such  portion 
■ot  the  amount  above  stated  as  was  due  him 
for  services  as  clerk  of  the  firm  was  no  part 
of  the  partnership  afrairs.  Appellant  testi- 
fied that  f 1,070  of  the  amount  was  for  salary 
as  clerk.  This  contention  Is  not  sound  un- 
der the  evidence  In  the  record.  That  Ur. 
Olllctt  was  to  act  as  clerk,  and  keep  the 
books,  is  true;  bat  this  was  only  a  matter 
of  convenience  to  the  firm,  and  by  way  of 
Assurance  that.  If  he  became  a  member  of 
the  firm,  he  should  receive  compensation  to 
this  extent  at  least  But  this  arrangement 
(or  $50  per  month  as  clerk  and  also  for  a 
one-fourth  Interest  In  the  earnings  for  busi- 
ness done  In  the  Seccmd  Judicial  district  were 
A  part  of  the  agreement  by  which  the  part- 
nership was  formed,  and  the  ¥90  wm  to  be 
paid  from  the  partnership  receipts  as  ex- 
penses of  the  firm.  The  testimony  Is  all  to 
this  eCTect  On  page  25  of  the  transcript,  Mr. 
Pergusson,  answering  the  question,  "Q.  Was 
tie  a  partner  or  not  mi  to  the  time  of  the 
4iuarrel7'  testified  as  follows:  "A.  Yes,  sir. 
We  permitted  his  name  to  appear  in  the  firm, 
■and  he  was. paid  partly  hj  certain  percent- 
age of  the  firm's  collections  in  cases  ]n  this 
district,  and  by  salary."  Mr.  Fergusson  tes- 
tified: "The  Court:  Was  he  to  pay  one-fourth 
of  the  expenses?  A.  Yes,  sir.  Q.  That  Is  to 
eay,  the  expenses  were  to  be  deducted  In  the 
general  account  A.  The  balance  was  to  be 
<Ilvlded — the  one-fourth  of  the  net  profits. 

And  be  was  to  participate  In  net  losses? 
A.  I  presume  that  would  follow.  We  never 
<:ontempIiited  that  Mr.  BurkLart:  Q.  As  I 
understand  it,  Mr.  Fei^sson,  the  expenses 
of  the  office  were  to  be  paid  by  Mr.  Glllett 
out  of  the  fees  which  came  Into  the  office. 
Including  his  own  clerk  hire  as  part  of  the 
expenses  of  the  office,  and  then,  under  the 
ugreement,  whatever  was  left  was  to  be  di- 
vided three-eighths  to  you,  three-plgliths  to 
Judge  Warren  and  one-fourth  to  Glllett?" 


CN.  M. 

'  Mr.  Fergusson  was  a  witness  for  the  appel- 
j  lant,  and  the  testimony  of  ttie  appellant— 
'  the  only  otlier  witness — ^was  In  substantial 
'  accord  with  that  of  Mr.  Fergusson  upon  this 
'  point  Appellant  bases  his  claim  to  this 
amount  upon  a  baUince  struck  at  a  settle- 
ment had  between  the  members  of  this  firm 
of  their  partnership  affairs.   This  contention 
:  presupposes  that  the  whole  claim  was  Includ- 
ed  in  the  partnership  aftelrs  and  settlement 
{  The  appellant  testified  that  on  the  I2th  day 
of  July,  1888,  he  prepared  an  account  show- 
ing the  status  of  the  partnership  affairs  up 
to  that  date,  as  shown  by  the  books.  This 
statement  of  account  appears  In  full  In  the 
statement  of  the  cas&   From  that  statement 
It  appears  that  the  Ann  was  Indebted  to  Mr. 
;  Warren  in  the  stun  of  $212.65;  the  firm  was 
Indebted  to  Mr.  GUlett,  $2,481.16;  Sir.  Fer- 
:  gusson  was  Indebted  to  the  firm  $2,(103.81. 
It  la  evident  that  some  changes  were  made 
after  this  account  was  prepared,  as  the 
amoimt  claimed  by  the  appellant  is  less  than 
the  amount  here  shown  to  be  due  him.  The 
appellant  testified  that  a  settlement  was 
made  of  the  partnership  affairs  np  to  July 
12f  1898,'  based  upon,  this  statement;  that  all 
of  the  partners  were  parties  to  It;  Qiat  by 
agreement  of  all  the  firm  owed  him  $2,314.- 
90;  and  that  a  balance  was  stmck  in  his 
favor  for  that  amount   The  account  filed  in 
the  probate  court  being  for  a  balance  struck 
upon  settlement  and  account  stated,  and  such 
1  being  the  case  on  the  trial  de  novo  In  the 
!  district  court  also,  the  appellant  must  re- 
!  cover,  if  at  all,  upon  this  basis.  This  being 
'  an  action  .against  an  administrator  of  a  de- 
[  ceased  partner,  the  appellant  cannot  recover 
upon  his  own  nncorrolwrated  testimony. 
'  Section  3021,  Comp.  Laws  1897,  is  as  follows: 
.  "In  a  suit  by  or  against  the  helra,  executors, 
!  administrators  or  assljpas  of  a  deceased  per- 
I  son,  an  opposite  or  interested  party  to  the 
snit  shall  not  obtein  a  verdict.  Judgment  or 
'  decision  therein,  on  bis  own  evidence.  In  re- 
spect  of  any  matter  occurring  before  the 
I  death  of  the  deceased  person,  unless  such  evi- 
I  dence  Is  corroborated  by  some  other  material 
;  evidence.**   Gildersleeve  v.  Atkinson,  6  N, 
'  M.  250,  27  Pac.  477.   Searching,  then,  for  any 
testimony  In  corroboration  of  appellant^s  tes- 
timony as  to  the  settlement  of  tlie  partner- 
I  ship  affairs  of  the  firm,  we  have  been  un- 
able to  find  any  such  testimony.  Mr.  Fer- 
I  gnsson,  a  witness  for  the  appellant;  testlfles 
that  Mr.  Warren  persistently  refused  during 
'  his  lifetime  to.  settle  the  affairs  of  the  firm 
so  far  as  Mr.  Glllett  was  concerned;  that 
he  at  all  times  disputed  the  correctness  of 
Mr,  Glllett*s  statement  of  account  and  that 
no  such  settlement  occurred  prior  to  the 
death  of  Mr.  Warren.  This  testimony  of  Mr. 
Fergusson  Is  decisive  of  two  propositions, 
lK>th  of  which  are  fatal  to  the  appellant: 
First  that  there  never  has  been  a  settlement 
I  of  the  partnership  affairs  of  the  firm  of  War- 
ren, Fer^isiion  &  Glllett  and  an  account  stet- 
]  ed  and  balance  struck  as  claimed;  second. 
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tbat  apiiellanf  ■  testimony  Is  wltbout  corrob- 
ontlon  npon  this  Issue.  The  testlniony  of 
Ur.  FergDsson  is  controlling  for  the  furtlier 
rensoQ  that  the  appellant  Is-  bound  by  the 
testimony  of  his  own  witness. 

The  court  below  held  that  the  appellant 
had  failed  to  maintain  his  case  by  proof  as 
to  his  claim,  and  was  clearly  right  in  so  hold- 
ing. If  there  was  no  settlement  of  the  part- 
nership accounts  of  this  firm  and  an  account 
stated  between  them  by  the  striking  of  a 
Imlance  In  favor  of  the  appellant  prior  to  the 
institution  of  this  proceeding  In  the  probate 
i>ourt,  the  appellant  had  no  standing  in  tbat 
raurt,  his  remedy  being  in  the  district  court 
for  a  settlement  WUley  v.  Benner,  8  N.  M. 
Gil,  45  Pac.  1132;  Wormser  v.  Lindauer,  9 
X.  M.  23,  49  l^c.  896.  These  cases  were  de- 
cided prior  to  the  adoption  of  the  present 
Ckxle  of  Civil  Procedure,  which  provides  tluit 
there  shall  be  but  one  form  of  dvll  action, 
and  that  remedies  both  legal  and  equitable 
way  be  Joined  therein.  But  these  cases  are 
still  in  point  for  the  reason,  that  althou^  it 
may  now  be  necessary  to  institute  a  civil  ac- 
tion for  the  settlement  of  partnership  ac- 
4t)nnts,  it  would  still  be  a  matter  of  equita- 
ble cognizance,  as  the  Code  further  provides 
that  where  the  subject-matter  of  the  action 
would  have  been  purely  equitable  prior  to  the 
adoption  of  the  Code,  when  such  suit  is  In- 
stituted after  tbe  adoption  of  the  Code  it 
shall  proceed  according  to  the  rules  of  eq- 
uity. But  there  was  also  a  statutory  remedy 
opai  to  the  appellant  for  the  settlement  of 
the  partnership  accounts  of  the  firm,  and 
which  was  cognizable  only  In  the  district 
court  Section  2G57a,  Comp.  Laws  1897,  pro- 
vides that:  "When  any  partner  of  a  Joint 
partnership  business  shall  refuse  or  neglect, 
at  the  request  of  any  other  partner,  to  come 
to  a  settlement  wltb  him  or  tbem,  of  the  af- 
fairs of  said  Joint  partnership  business,  It 
Nhall  be  lawful  for  any  member  of  said  Arm 
to  present  a  petition  to  the  district  Judge,  In 
vacation  or  term  time,  stating  under  oath 
the  name  and  nature  of  the  llrin,  and  that 
one  or«more  of  said  partners  refuses  or  neg- 
lects to  come  to  a  settlement  concerning  such 
partnership  business,  asking  said  district 
Judge  to  an>olnt  three  competent  auditors  to 
adjust  the  accounts  bet^veen  the  suid  part- 
ners." Waldo  V.  Beckwlth,  l  N.  M.  182.  Sec- 
tion 26S1  provides  tbat  the  widow,  clilldren, 
iir  heirs  of  a  deceased  partner  shall  abide  the 
result  of  a  settlement  of  the  partnership 
affairs,  and  they  may  contlnne  the  buslneaa 
by  agreement  While  It  Is  provided  In  sec- 
tion 2G8T  that  "conrte  of  chancery  shall  have 
<!ODcurrent  Jurisdiction  with  any  other  rem- 
now  provided  by  law,**  we  are  of  the  opin- 
ion that  the  phrase  "any  oUier  remedy  now 
provfded  by  law,"  does  not  include  a  proceed- 
ing in  the  probate  court  prior  to  the  final  set- 
tlemoit  of  partnership  aflfairs,  even  In  cases 
where  the  deatii  of  a  partner  has  Intervened. 

The  second  claim  of  the  appellant  Is  for 
41,15(^  wblcb  be  testified  to  be  due  him  for 


salary  as  clelic  to  Mr.  Warren  while  Warren 
was  special  master  in  the  case  of  the  Mer- 
cantile Trust  Company  v.  Atlantic  &  Padflc 
Railroad  Comiiany  et  al.  Appellant  testified 
that  Mr.  Fergusson  made  an  arrangement 
with  Mr.  Warren,  at  appellant's  request,  by 
which  api)ellant  was  to  act  as  clerk  to  the 
special  maKtear  and  receive  950  per  month  for 
such  services;  that  he  did  perform  the  serv- 
ices from  Aiirll  1,  1885,  until  the  1st  of 
Alarch,  1897,  when  Warren'a  services  as  spe- 
cial liiaFiter  ceased;  and  tlut  he  cUd  not  re- 
ceive any  compensation  tor  bla  services.  The 
records  of  the  court  In  the  case  above  re- 
ferred to  were  Introduced  in  evidence,  show- 
ing an  order  of  the  court  allowing  Warren, 
as  such  special  master,  clerk  hire  at  the  rate 
of  $60  per  month  per  annum.  The  appellant, 
however,  cannot  recovor  upon  Us  own  testi- 
mony, as  this  Is  also  a  claim  against  an  ad- 
ministrator In  which  he  Is  an  Interested  par- 
ty. Tlie  testtmouy  of  Mr.  Fergusson,  the  only 
other  witness  produced  the  appellant,  must 
be  examined  as  tiie  sonrce  of  corroboration. 
Mr.  Fe^ssott  corrobwates  ttie  testlmoiiy  of 
the  appellant  as  to  the  arrangement  for  ap- 
pellant to  atft  as  detk  to  the  spedal  master; 
that  he  performed  services,  and  was  to  re- 
ceive 9S0  per  month  **lf  the  court  allowed 
the  same."  The  ordw  allowing  M^.  Warren 
clerk  hire  was  made  March  25,  1895,  but  re- 
lated back  to  April  1, 1894,  and  Is  as  follows: 
"And  that  he  be  and  Is  hereby  allowed  the 
sum  of  fifty  dollars  per  month  per  annum 
from  April  1,  1894.  as  and  for  ^erk  hire,  the 
above  to  be  In  full  compensation  for  all  serv- 
ices rendered  and  to  be  rendered,  except  as 
heretofore  otherwise  ordered."  This  allow- 
ance was  made  to  Warren,  not  to  Glllett,  and 
It  provided  for  clerk  hire  for  a  year  prior  to 
the  arrang«nent  with  QiUett  Hr.  Oillett 
tertlfled  tiiat  Mr.  Warren  received  this  mon- 
ey, but  tliere  la  no  corroboration  of  this  tes- 
timony. Mr.  Fergusson  testified  that  he  does 
not  know,  and  there  was  no  other  evidence 
npon  that  point  Therefore  that  Warren  re- 
ceived tbis  mone^  was  not  established  by  the 
evidence.  Mr.  Fergusson  having  testified  to 
Judge  Warren*s  appointment  as  spedal  mas- 
tor,  he  was  asked  this  question  by  the  court: 
'*Q.  Was  that  a  partnership  matter  with  you  t 
A.  Yes,  sir.  It  was  understood  when  we  be- 
came partners  that  whatever  either  one  made 
outside,  except  In  such  a  matter  as  a  private 
Investment  of  a  lot  or  the  like,  or  anyttiing 
that  would  come  in  the  way  of  master's  fees 
or  referee's  fees,  or  anything  like  that  should 
be  divided;  and  as  a  matter  of  fact  Judge 
Warren  accounted  for  what  he  made  as  mas- 
ter when  we  had  our  settlement  Q.  Was 
liils  part  of  the  partnership  affairs  of  War- 
ren, Fergusson  ft  Oinett  or  of  Warren  ft  Fer- 
guRson?  A.  There  was  nothing  said  by  any 
of  us  on  that  point  By  the  Court:  When  yon 
and  Mr.  Warren  settled,  you  divided  half 
and  half  the  proflte  In  the  master  matter.  A. 
Yes,  sir."  Mr.  Fergusson  further  testified: 
"Q.  Then  the  services  rendered  by  Mr.  Gil- 
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lea  as  clerk  Id  tlie  foreclosure  suit— clerk  to 
the  master — was  entirely  extra  and  outside; 
It  was  really  for  the  firm  of  Warren  &  Fer- 
guason?  A.  Practically  so,  because  Warren 
fiually  accounted  to  me.  By  Mr.  Burkbart: 
Q.  To  be  paid  out  of  tbe  allowance  to  be 
made  by  tbe  court?  A.  Yes,  sir;  air.  Burk- 
Imrt  Is  right  about  that  Warren  A  FergUB- 
aou  would  not  have  owed  Olllett  a  cent  If 
tbe  court  had  ultimately  not  allowed  Glllett 
a  cent  as  clerk  hire.  By  the  Court:  Did  the 
court  allow  clerk  hire?  A.  T  do  not  know. 
I  tbink  so.  That  Is  my  Information.  I  have 
never  looked  It  up.  Q.  Wbatever  was  re- 
ceived hy  Judge  Warren  as  master  went  Into 
the  assets  of  tbe  firm  of  Warren  &  Fergtissou, 
and  were  divided?  A.  I  do  not  know  wheth- 
er be  divided  that  with  me  or  not  I  would 
not  bare  claimed  that"  During  the  time 
Gillett'B  account  accrued  both  he  and  War- 
ren were  members  of  tbe  firm  of  Warren, 
Fergusson  &  Glllett,  and  If  Warren  received 
the  money  and  failed  to  pay  Glllett  In  a  set- 
tlement of  the  partnership  affairs  of  Warren, 
Fergusson  &  OlUett,  it  would  be  necessary  .to 
take  this  matter  into  account;  and  this  would 
be  true  especially  if  Warren  accounted  with 
Fergusson  In  their  settlement,  as  Mr.  Fer- 
gusson testifies  be  did  not  know  whether  be 
did  or  not  This  Is  certainly  not  a  denial 
that  the  money  was  accounted  for  between 
Warren  A  Fwgusson.  It  Is  true,  Kir.  Fer- 
igusson  testified  that  be  and  Warren  regard- 
-  ed  tbe  former  firm  of  Warren  &  Fergusson 
as  still  la  existence  after  Olllett  became  a 
member;  but  tbat  will  not  do  as  a  matter  of 
law,  as  the  firm  of  Warren,  Fo-gusson  ft 
OiUett  conducted  buslnesB  as  sucb  for  more 
than  tbree  years  under  a  partnership  agree- 
ment binding  upon  all.  We  are  therefore 
unable  to  regard  this  claim  as  an  individual 
claim  against  tbe  estate  of  Warren,  but,  on 
tbe  contrary,  regard  it  as  an  item  of  tlie  part- 
nership alEalrs  of  the  firm  of  Warren,  Fer- 
guason  ft  Glllett  of  which  there  has  not  been 
a  final  settlement  There  are  two  consider- 
ations disclosed  by  tbe  record  which  makes 
apparent  tbe  necessl^  for  a  settlement  of  tbe 
affairs  of  tbls  partnership  before  tbe  estate 
of  deceased  shall  be  called  upon  for  payment 
The  statement  prepared  by  Mr.  Glllett  shows 
that  Mr.  Fergusson  owed  the  firm  July  12, 
1898,  (2,693.81.  This  amount  la  more  than 
sufficient  to  pay  the  indebtedness  to  both 
Warren  and  Glllett  Mr.  Glllett  testified  tbat 
Hr.  Fergusson,  although  promising  to  do  so, 
has  not  paid  him  any  part  of  his  claim.  This 
statement  also  shows  that  Mr.  Glllett  receiv- 
ed as  a  membtf  of  the  firm  f5,130.04,  and 
tbat  be  had  paid  out  for  expenses  $5,109.16. 
On  page  29  of  the  record  Mr.  Fergusson  testi- 
fied as  ft>llow8:  "Mr.  Burkbart:  Q.  As  I  un- 
derstand it,  Mr.  Fergusson,  the  expenses  of 
the  office  were  to  be  paid  by  Mr.  Glllett  out 
of  tbe  fees  which  came  into  the  office.  Includ- 
ing his  own  clerk  hire  as  part  of  the  expen- 
ses of  the  office,  and  then,  under  the  agree- 
uent  u'hutuver  was  left  was  divided  three- 


eigbths  to  you,  three-elgbtlw  to  Judge  War^ 
ren,  and  one-fourth  to  Glllett?  A.  Yes,  sir. 
Of  course,  we  did  not  go  into  details,  and 
eighths  were  not  mentioned."  According  to 
this  testimony,  Mr.  GlUett's  $50  per  month 
compensation  as  clerk  of  the  firm  was  con- 
sidered expenses  to  be  paid  from  the  firm's 
receipts,  and  which  the  evidence  further, 
shows  was  to  be  paid  by  Mr.  Glllett  Tbe 
statement  shows  tbat  Mr.  Glllett  paid  out 
$5,109.16  of  tbe  firm's  money  for  expenses. 
Ills  own  compensation  was  understood  to  be 
expenses.  He  was  given  full  authority  to  de- 
duct the  amount  due  him  from  tbe  money  Id 
bis  hands,  and  yet,  after  the  expiration  of 
three  years,  be  files  a  claim,  wbldi  he  insists 
la  tor  clerk  hire  for  the  entire  time  of  his 
<  service^  Counsel  for  appellee  insists  that  Mr. 
Glllett  deducted  bis  wages  from  the  money 
tn  bis  bands,  and  tbat  this  was  part  of  the 
exi>ctises  which  be  claims  to  have  paid.  It 
is  impossible  to  ascertain  tbe  facts  as  to  this, 
as  the  trial  below  proceeded  upon  the  theory 
of  a  settlement  and  account  stated,  and  tbe 
facts  were  not  brought  out,  eren  to  tbe  ex- 
tent of  the  production  at  an  Iteml^  ac- 
count of  disbursements  for  expenses.  It  does 
not  seem  reasonable  tliat  Mr.  GUlett,  with 
more  than  $5,000  of  the  firm's  mon^  In  his 
hands,  from  which  he  was  authorized  to  pay 
his  comfieusatlon  as  clerk,  would  serve  as 
such  for  more  than  three  years  without  any 
compensation,  as  this  statement  tends  to 
sliow.  If  Mr.  Glllett  has  been  paid,  as  coun- 
sel for  appellee  contends,  he  has  no  right  to 
recovery  on  bis  first  claim;  therefore  a  set- 
tlement of  tbe  affairs  of  tUs  firm  IS  abso- 
lutely necessary  as  a  basis  for  a  claim  against 
the  estate  of  tbe  deceased  partner. 

Counsel  for  appellant  In  this  court  sought 
a  reversal  of  the  case  mainly  upon  the  doc- 
trine that  an  "account  rendered,"  not  objec- 
ted to  within  a  reasonable  time,  becomes  an 
"account  stated,"  and  is  not  subject  to  Im- 
peachment except  for  fraud  or  mistake.  Thia 
doctrine  Is  well  supported  by  the  authorttiea 
cited  by  counsel,  and  wblch  are  conclusive 
If  tbe  facts  bring  the  case  within  the  doc- 
trine. Tbe  facts  of  each  case  must  be  con- 
sidered in  determining  tbe  applicability  of 
tbe  doctrine  to  the  case  In  band.  In  any 
event  It  could  not  apply  to  the  daim  for 
$1,160.  as  there  Is  no  evidence  that  this  Item 
was  Included  In  any  statement,  settlement, 
or  balance.  With  reference  to  tiie  claim  for 
$2,314.90  the  question  in  the  lower  court 
was  whether  or  not  there  had  been  a  settle- 
ment in  which  a  balance  was  struck  for  the 
last-named  amount  At  common  law,  to 
constitute  an  account  stated,  two  things  were 
necessary;  First,  tbat  there  be  a  mutual  ex- 
amination of  tbe  claims  of  each  otbei  by  tbe 
parties:  and,  second,  that  there  be  a  mutual 
agreement  between  them  as  to  the  correct- 
ness of  the  allowance  and  disallowance  of 
tbe  respective  claims,  and  of  tbe  balance  as 
it  is  struck  upon  tbe  final  adjustment  of  the 
whole  account  and  denmitd  on  both  sides. 
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Tbe  minds  of  the  parties  must  meet  apon 
tlie  allowance  of  each  Item  or  claim  allowed, 
and  upoD  the  disallowance  of  each  item  or 
claim  rejected.  They  must  mutually  concur 
upon  the  Qnal  adjustment,  and  oothing  short 
of  this  In  substance  will  fix  and  adjust  their 
respective  demands  as  an  account  stated. 
Lockwood  V.  Thorne,  18  N.  Y.  286.  The  na- 
ture of  an  account  stated  Is  that  the  parties 
consider  the  claims  and  strike  a  balance,  to 
which  the  vouchers  may  be  destroyed,  and 
the  balance  may  not  be  disputed.  It  Is  an 
agreeihent  by  both  parties  that  the  Items  are 
true.  The  couslderatlon  of  the  promise  Is 
the  stating  of  the  account  To  prove  the 
items  is  not  necessary,  as  the  action  Is  not 
upon  them,  but  upon  the  defendant's  consent 
to  the  balance  ascertained.  It  exists  only 
where  the  accounts  have  been  examined,  and 
the  balance  admitted  as  the  true  balance  be- 
tween the  parties.  Relnhardt  v.  Hlnes,  51 
Miss.  344;  Stenton  v.  Jerome,  54  N.  Y.  480. 
The  consent  of  the  parties  to  the  balance 
claimed  is  what  imparts  to  an  account  the 
character  of  an  account  stated.  The  nc- 
knowledg'ment  by  the  debtor  that  a  certain 
sum  is  due  creates  an  implied  promise  to 
pay,  and  In  an  action  upon  an  account  stat- 
ed it  is  not  necessary  to  set  forth  the  sub- 
Jeot-n:atter  of  the  original  debt.  Foster  v. 
Allanson  2  Terra  R.  480;  Fitch  v.  Leitch,  11 
Leigh  O'a.)  471.  Hoyt  v.  Wilkinson,  10  Pick. 
31;  Tassey  v.  Church,  4  Watts  &  S.  141.  39 
Am.  Dec.  65.  As  to  the  conclusiveness  of 
accounts  stated  It  was  held  in  the  case  of 
Bartlett  v.  Emery,  1  Term  R.  42,  note,  that, 
to  entitle  a  plaintiff  to  recover,  it  was  suffl- 
cicDt  If  the  plalntiflT  proved  the  account  stat- 
ed, and  this  would  be  conclusive;  but  In 
modem  times  a  greater  latitude  has  pre- 
ralled,  and  errors  which  may  have  crept  Into 
an  account  may  now  be  shown  and  correct- 
ed. It  Is  now  held  that  an  account  stated 
la  a  mere  admission  that  the  amount  Is  cor- 
rect. It  is  not  an  estoppel.  The  account  is 
etill  open  to  impeachment  for  mistakes  or 
errors.  Its  effect  is  to  establish  prima  facie 
the  accuracy  of  the  items  without  other 
proof,  and  the  party  seeking  to  impeach  it 
Is  bonnd  to  show  affirmatively  the  mistake 
or  error  alleged.  The  force  of  the  admission, 
and  the  strength  of  the  evidence  which  will 
be  necessary  to  overcome  it  will  depend  upon 
the  circumstances  of  the  case.  Lockwood  v. 
Thoroe,  18  N.  T.  285;  Champion  v.  Joslyn 
44  N,  Y.  e5S.  In  the  case  of  Toland  v 
Sprague,  12  Pet  800,  9  L.  Ed.  1093,  the  court 
Bays:  "We  agree  with  the  court  that  the 
mere  rendering  an  account  does  not  make  it 
a  stated  one.  But  If  the  otlier  part?  receives 
the  account,  admits  the  correctness  of  the 
Items,  claims  the  balance  or  offers  to  pay  It, 
as  it  may  be  in  his  favor  or  against  him, 
Ihen  it  becomes  a  stated  account" 


The  appellant  In  the  court  below  Insisted 
that  there  had  been  a  settlement  of  the  part- 
nership aCfairs  of  the  firm  of  Warren,  Fer- 
guson &  Gillett;  that  a  balance  was  struck 
In  favor  of  the  plaintiff,  to  which  all  the 
parties  agreed.  This  would  clearly  make  ou; 
a  claim  of  account  stated.  As  has  been  said 
above  in  this  opinion,  the  evidence  does  not 
sustain  this  contention,  there  being  no  cor 
roboratlon  In  the  record  of  the  appellee's 
evidence  to  thnt  effect  Tbe  record,  there 
fore,  does  not  present  a  case  to  which  th* 
doctrine  contended  for  by  the  counsel,  wli-. 
argued  the  case  orally,  that  an  account  ren- 
dered became  an  account  stated  because  no' 
objected  to  within  a  reasonable  time,  cnr 
be  applied.  It  la  true  that  Mr.  Gillett  ma^.^ 
a  statement  of  the  affairs  of  thls*partnersliip 
as  taken  from  the  books  which  he  kept  But 
this  statement  was  made  at  the  request  of 
Mr,  Fergusson  merely  as  a  basis  for  a  set- 
tlement thereafter  to  be  had  between  thf 
members  of  this  copartnership.  It  was  not 
an  account  rendered  In  the  sense  of  tliost- 
of  a  merchant  or  banker  to  their  customers 
showing  a  specific  balance  due.  Tliis  state- 
ment was  made  for  an  entirely  different  pur- 
pose, and  It  would  seem  to  be  a  great  hard- 
ship to  apply  this  doctrine  to  a  statemenl 
made  as  a  basis  for  a  settlement  between 
partners,  among  whom  a  trust  relation  ex- 
ists. Furthermore,  this  statement,  as  we 
find  It  in  the  record,  does  not  show  a.  balance 
due  from  Warren,  the  deceased  partner,  to 
Gillett;  on  the  contrary,  the  firm  Is  indebted 
to  both  Warren  and  Gillett  Therefore 
there  was  nothing  due  which  a  failure  to 
object  within  a  reasonable  time  would  have 
the  effect  of  admitting.  The  account  dis- 
closed an  Indebtedness  to  the  firm  by  Mr. 
Fergusson  to  the  amount  of  $2,693.14,  but  the 
Indebtedness  of  Mr.  Fergusson  is  not  involv- 
ed in  this  case,  so  that  In  every  view  in  which 
It  seems  proper  to  consider  this  case  the  neces- 
sity for  a  final  settlement  of  the  partnership 
affairs  becomes  apparent  as  a  basis  for  any 
charge  being  made  against  the  estate  of 
Warren,  deceased.  The  second  and  fifth  as 
slgnments  of  error  therefore  fail  to  point  oui 
error  in  the  judgment  of  the  court  below, 
and  must  be  overruled. 

It  is  not  deemed  necessary  to  consider  at 
length  assignments  of  error  Nos.  3  and  4. 
as  they  are  not  sufficiently  specific  to  war- 
rant the  court's  consideration  under  nnxuer 
ous  decisions  of  this  court. 

Tbe  Judgment  of  the  court  belov  la  af 
firmed,  and  It  is  so  ordered. 

MILLS,  O.  J.,  and  PARKER  and  POPK 
JJ.,  concur.  BAKEIt,  J.,  having  heard  tbe 
case  below,  and  AIANN,  J.,  not  baving  heard 
the  argument  in  this  conrt,  did  not  partici- 
pate in  this  decision. 
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TERBITORT  «  rel.  E.  J.  McLEAN  &  CO.  T. 
DENVER  &  R,  G.  U.  CO.* 

(Bapreme  Court  of  New  Mexico.    S^>t  14i 
194^) 

CONSTITUTIONAL  LAW  ~  DUTIES  ON  BXPOBTS— 
IKSrECTION  LAWS— UIDE:S— TKaUITOBlAl,  TJJC- 
ATIO;?— K<1UAUTT  —  CLASSiriCATION  —  IH- 
SPECnON  FEES— EXCESSIVENES9. 

1.  The  on]y  Htuitution  requiring  uniformity 
of  taxation  In  the  territories  13  TOntained  in  the 
fourteenth  amendment  of  the  federal  Constitu- 
tion, guarantying  equal  piotectiou  o£  laws, 
which  is  BatisUft)  bv  a  tax  imposed  on  a  part 
of  the  commiinit.v  oasod  on  a  reasonable  and 
jaat  classiti cation  of  tr.Tpayers. 

2.  Laws  IDUl,  p  1H>.  c.  4tV.  ri-quiring  hides  of 
■aolmals  killed  at  slRi:^'hter  bomiei  to  be  kept 
for  30  daj'B.free  to  the  inspection  of  the  cattle 
Banltary  hoard,  but  nowhere  requiring  any  per- 
son to  visit  any  place  for  the  purpose  of  in- 
specting hides  except  slaughter  houses,  and  re- 

3uiruig  them  to  be  Inspected  once  every  30 
ays,  tor  which  a  charge  of  10  cents  a  hide  Is 
required  to  be  paid  by  the  owner,  was  not  an 
exercise  of  the  getieral  taxing  power  of  the  ter- 
ritory, since  it  did  not  attempt  to  lery  a  tax 
on  the  hidea  of  animals  in  general  killed  within 
the  state,  but  of  the  police  power. 

3.  Laws  1001.  p.  OG.  c.  45.  S  3,  prohibiting  the 
transportation  beyond  the  limits  of  the  territory 
of  any  hides  not  inspected  and  tagged,  for  whfch  1 
a  fee  of  10  cents  a  hide  was  permitt^,  was  not  ' 
objectionable,  as  a  violation  of  the  federal  Con-  1 
stitution,  art.  1,  |  10.  prohibiting  any  state.  I 
without  the  consent  of  Congress,  to  lay  duties  | 
on  exports.  In  bo  far  as  it  applied  to  the  ship- 
ment of  hides  within  the  United  States. 

4.  Const.  C.  S.  art.  1,  }  10,  providing  that 
DO  State  shall,  without  the  consent  of  Congress,  I 
lay  any  duties  on  imports  or  exports,  except  [ 
what  msy  be  necessary  for  executing  (ts  in-  , 
spectlon  laws,  and  containing  provisions  for  the 
payment  of  fees  for  carrying  the  same  into  e(- 
lect,  is  applicable  to  interstate  commerce.  1 

5.  Laws  1001,  p.  90,  c.  4iS,  providing  for  the 
insi}(>ction  of  the  bides  of  animals  killed  at 
siniiirhter  houses,  permitting  a  fee  of  10  cents  ■ 
a  hide  to  be  charged  therefor  against  the  owner,  \ 
and   prohtbitiDg  any  railroad  company   from  1 
shipping  hides  not  inspected  and  tagged  beyond 
the  linilta  of  the  territory,  was  valid  as  an  I 
Inspection  law,  though  its  purpose  was  not  to  ' 
improve  the  quality  of  the  hides,  etc.,  but  was  ' 
for  the  sole  purpose  of  aiding  in  the  detection  . 
and  punishment  of  crime  or  fraud  against  the  ' 
cattle  Industry. 

6.  Since  a  part  of  the  fees  coliected  for  the  ' 
inspection  of  hides  fixed  by  Laws  1901,  p.  96,  c 
4ii,  !§  3,  4,  are  applicable  to  the  payment  of  ex- 
penses incurred  hy  the  cattle  nanitary  board  1 
as  provided  by  Comp.  Laws,  {  220,  and  the  sec- 
retary of  such  board  has  various  other  duties  ( 
to  perfiH-m  than  those  pertaining  to  the  busi- 
ness of  inspecting  hides,  a  showing  that  the 
po<it  of  such  inspection  was  much  less  than  the 
amount  authorized  to  be  charged  by  section  3 
was  insuflicicnt  to  establish  the  invalidity  of 
the  statute  on  the  ground  that  the  fees  pro- 
vided were  beyond  die  requirements  of  inspec- 
tion. 

7.  Laws  1901.  p.  96.  c.  45,  «  3,  4,  providing 
for  the  inspection  of  hides,  and  authorizing  a 
charge  oC  lO  cents  a  hide  aialnst  the  owner  for 
surh  InRpectlon.  do  not  apply  to  pelts  and  skins. 

Baker,  J.,  dissenting. 

Appeal  from  District  Court,  Santa  F6 
County;  before  Justice  McFle. 

Mandamus  by  the  territory  of  New  Mexico, 
on  the  relation  of  E.  J.  Mcljcan  &  Co.,  against 
the  Denver  &  Rio  Grande  Railroad  Company. 
'For  concurring  opinion,  sea  79  Psc.  UB. 


From  a  Judgment  dismissing  the  writ,  relat- 
or api)ca1s.  Affirmed. 

Catron  &  Gortuer  and  W.  B.  Childers,  for 
api>ellant  Edward  L.  Bartlett  and  Charles 
A.  Spiess,  for  appuilee. 

PARKER,  J.  On  the  7th  day  of  Septem- 
ber. A.  D.  1901.  Levi  A.  Hughes,  agent  of  E. 
J.  McLean  &  Co.,  of  Denver,  Colo.,  offered  for 
Khipmeot  over  the  defendant  company's  rail- 
road one  bale  of  dry  hides,  weighing  970 
pounds,  and  coutuinlug  29  steer  hides  and  17 
cow  bides,  consigned  to  E  J.  McLean  &  Co., 
Denver,  Colo.,  and  delivered  same  upon  the 
depot  platform  of  said  railroad  company  at 
Santa  F6,  N.  M.,  for  transportation  from 
Santa  F6  to  Denver.  T.  J.  Helm,  general 
agent  of  said  railroad  company,  acting  for  the 
company,  declined  to  receive  or  transport  the 
hides  outside  of  the  limits  of  the  territory 
for  want  of  evidence  that  the  bides  oEFered 
for  shipment  bad  been  inspected  as  required 
by  the  laws  of  New  Mexico.  That  the  hides 
In  question  had  not  been  Inspected  as  re- 
qiilred  by  sections  3  and  4  of  chapter  46,  p. 
OG,  of  the  Session  Laws  of  1901,  or  inspected 
under  any  laws  of  the  territory,  is  admitted 
for  tlie  purpose  of  this  case.  Relator  sued 
out  an  alternative  writ  of  mandamus  com- 
uiundlug  said  railroad  company  to  receive 
and  transport  the  hides  offered,  or  to  show 
cause  why  It  had  not  done  so.  On  the  return 
day  the  defendant  railroad  company  moved 
to  quash  the  writ  for  the  reason  that  the  pe- 
tition for  the  writ  did  not  state  a  cause  of 
action.  Ilearlug  was  had  upon  the  petition, 
writ,  and  motion  to  quash,  and  the  writ  was 
quashed  and  cause  dismissed.  Thereupon  an 
appeal  was  sued  out  to  this  court  by  the  re- 
lator. 

It  Is  conceded  by  counsel  that  consistent 
statutes  relating  to  the  same  subject-matter, 
though  enacted  at  different  times,  are  treat- 
ed pro»pe(.-ttvely,  aud  are  considered  as  one 
act  United  States  v.  Freeman,  3  How.  5G6, 
11  L.  EO.  "24;  South.  Stat  Con.  S  28a  The 
Orst  act  relating  to  insxicctlou  of  hides  was 
passed  lu  1884,  and  provided  that  all  butchers 
should  keep  a  ret'ord  of  all  animals  slaugh- 
tered, and  keep  thb  hides  and  horns  of  such 
animals  for  30  da>-s  after  slaughter  free  to 
the  lusiiectlon  of  ail  persons  (Comp.  Laws,  fi 
84),  and  provided  a  penalty  for  failure  to 
keep  the  record  and  the  hides  and  horns 
(section  80),  aud  a  penalty  for  refusal  of  in- 
spection of  the  record  or  hides  (section  87). 
In  1891  all  persons  were  required  to  keep 
hides  for  30  days  for  the  inspection  of  any 
sheriff,  deputy  sheriff,  or  any  constable,  or 
any  board  or  Inspector,  or  any  officer  author- 
ized to  inspect  hides  (section  89),  and  provid- 
ed a  penalty  (section  90).  In  18S9,  amended 
In  1895  (Laws  1895,  p.  70,  c.  29,  g  4),  a  cattle 
sanitary  board  was  created  (section  183), 
with  power  to  adopt  aud  enforce  quarantine 
regulations  and  regulations  for  the  Inspec- 
tion of  cattle  for  sale  aud  slaughter  (section 
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*<i4),  and  to  pay  tnspectora  not  to  exceed  \ 
$±50  per  day  aud  their  expenses  {Rection 
m).  In  1891  the  cattle  sanitary  board  was 
iiutbortzed,  and  required  to  make  regulations 
lonoemlDg  Inspection  of  cattle  for  slifpment, 
and  hides  and  slaughter  houses  (section  208), 
and  there  was  prorlded  the  detnlls  of  ar- 
rangement for  lnspe<'tlGn  of  cattle  (section 
'212),  and  the  duties  of  cattle  Inspectors  were 
enlarged  by  proTlding:  "Every  slaugbter- 
houae  In  tbia  territory  shall  be  carefully  Inc 
spected  by  some  one  of  the  Inspectors  afore- 
said, and  all  hides  found  in  such  slaughter- 
honaes  shall  be  carefully  compared  with  the 
records  of  such  slaughter-houses,  and  a  re- 
port Id  writing  setting  forth  the  number  of 
cattle  killed  at  any  such  slaughter-house 
since  the  last  Inspection,  •  *  •  the  uamea 
of  the  persons  from  whom  each  of  said  cat- 
tle was  bought,  the  brands  and  marks  upon 
each  hide,  and  any  Information  that  may  be 
obtained  toachlng  the  violation  by  the  owner 
of  any  aticta  slaughter-house,  or  any  other 
person,  of  the  provisions  of  an  act  entitled 
'An  act  for  the  protection  of  atock  and  for 
other  purposes,'  approved  April  1,  1884.  For 
the  purpose  of  making  tbe  inspection  author- 
ized by  this  act,  any  Inspector  employed  by 
tbe  said  sanitary  tmrd  shall  have  the  right 
to  enter  in  tbe  day  or  night  time  any  slaugh- 
ter-house or  tither  place  where  cattle  are 
killed  in  tbia  territory  and  to  carefully  ex- 
imioe  tbe  aamef  and  all  books  and  records 
reqoired  by  law  to  be  kept  therein,  and  to 
compare  the  hides  fouud  therein  with  such 
rpcords."  Section  213.  In  1398  It  was  pro- 
vided that  tbe  cattle  sanitary  board  might 
fix  fees  for  the  inspection  of  cattle  and  hides 
(section  221),  (repealed  In  1899  [Laws  1899, 
p.  lOT,  c.  53]),  and  that  such  fees  shall  be  paid 
to  the  secretary  of  the  board,  and  placed  to 
tbe  credit  of  tbe  cattle  sanitary  board  (sec- 
tion 222),  and  shall  be  used,  together  with 
fonds  realized  from  taxes  levied  and  assess- 
ed w  to  be  levied  and  assessed  upon  cattle 
only,  to  defray  the  expenses  of 'the  board 
(sectlM  220).  Chapter  44,  p.  94,  of  tbe  Laws 
of  1899,  makes  no  changes  In  tbe  law  mate- 
rial to  the  consideration  of  this  case.  Section 
2,  c.  53,  p.  107,  of  the  Laws  of  1899,  provides 
a  fee  of  three  cents  for  ln3i>ectlon  of  cattle. 
Then  follows  the  act  complained  of,  the  perti- 
DQit  provisions  whereof  are  aectloiu  8  and  4, 
of  diapter  45,  p.  90,  of  tbe  Law*  of  19(0, 
which  are  as  follows: 

"Sec  3.  Hereafter  it  shall  be  unlawful  for 
any  person,  Ann  or  corporation  to  oflTer,  or 
for  any  railroad  ctnnpany,  or  otber  common 
carrier,  to  receive,  for  the  purpose  of  ship- 
moit  w  tran^rtatlon  b^ond  tbe  limits  of 
tlUs  territory,  any  bides  that  have  not  been 
Inspected  and  talced  by  a  duly  authorized 
li^tector  of  the  cattle  sanitary  board  of  New 
Mexico,  for  the  district  In  wtilch  sncb  bides 
originate;  For  each  bide  thus  Inspected  tbere 
sball  be  paid  by  the  owner  or  bolder  thereof, 
a  f^  or  charge  of  ten  cents,  and  sncb  fee 
or  chaicB  aball  b*  a  Han  ajKm  the  bidea  tbns 


1  inspected,  until  the  some  shall  bare  been 
paid.  Each  insiicotor  of  hides  shall  keep  n 
complete  recofd  of  all  Inspections  made  by 
him,  and  shall  nt  once  fonvard  to  thp  secre- 
tary of  the  cattle  sanitary  board,  on  blanks 
furnished  him  for  that  purpose,  a  complete 
report  of  each  Inspection,  giving  tbe  names  of 
the  purchaser  and  shipper  of  the  hides,  as 
well  as  all  the  brands  thereon,  which  said 
report  sbull  bo  preserved  by  the  secretary  as 
a  part  of  the  records  of  his  office. 

"Sec  4.  Any  person,  firm  or  corporation, 
common  carrier,  railroad  company  or  agent 
thereof,  violating  any  of  the  provisions  of 
this  act,  or  refusing  to  permit  the  Inspectlon- 
of  any  bides  as  herein  provided,  shall  upon 
conviction  thereof,  be  deemed  guilty  of  a 
misdemeanor  and  slmll  be  fined  Id  any  stun 
not  exceeding  one  tbonsand  dollars  for  each 
and  every  violation  of  the  provlsloni  of  thla 
act." 

Defendant  attempts  to  Justify  the  art  In 
question  under  the  general  taxing  power  of 
the  territory.  If  It  be  true,  as  contended  by 
defendant,  that  every  hide  produced  In  the 
territory  of  New  Mexico  Is  by  law  subjected 
to  the  payment  of  the  tax  of  10  cents,  we 
can  see  no  constitutional  objection  to  tbe  law. 
The  limitation  upon  tbe  taxing  power  as  to 
equality  and  uniformity  of  taxation  has  its 
foundation  in  state  Constitution;;.  The  only 
limitation  In  territories  applicable  to  the 
question  at  Issue  In  this  case  is  contained  In 
tbe  fourteenth  amendinent  to  the  Constitu- 
tion of  the  United  States  which  guarantiee, 
an)ong  other  things,  to  all  persons  the  equal 
protection  of  the  laws.  This  guaranty,  it 
seems.  Is  not  quite  the  exact  equivalent  of 
"equality"  and  "uniformity,"  as  used  in  state 
Constitutions.  Given  a  reasonable  and  Jturt 
classification  of  taxpayers,  all  that  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  Stales  guaranties.  Is  that  all  in  the 
class  shall  be  treated  alike.  Glozza  v.  Tler- 
lian,  148  U.  S.  C57,  13  Sup.  Ct  721,  37  L.  Ed. 
599.  If,  then,  the  legislative  department  of 
the  government  of  the  territory  has  deter- 
mined that  tbe  owners  of  cattle  in  the  terri- 
tory of  New  Mexico  ought  in  Justice,  and  in 
order  to  bear  their  just  and  fair  share  of  the 
public  burdens,  to  pay  a  tax  of  10  cents  per 
head  upon  each  animal  slaughtered .  In  tbe 
territory,  and  has  so  provided  by  statute,  we 
can  see  no  reason  why  such  legislation  must 
not  be  upbeld.  But  an  examination  of  every 
section  of  the  statute  relating  to  the  subject 
under  dlscnssion  falls  to  convince  us  that  the 
legislature  has  so  provided.  It  Is  true  that 
every  person  killing  a  bovine  animal  In  New 
Mexico  is  required  by  law  to  keep  the  hide 
for  30  days  free  to  the  inspection  of  the  cat- 
tle sanitary  board,  but  nowhere  can  tbere  be 
found  any  requirement  of  law  for  any  In- 
spector or  person  to  visit  any  place  for  the 
purpose  of  Inspection  of  bides  except  slaugh- 
ter bouses,  ft  Is  provided  In  tbe  statute  that 
slaughter  houses  shall  be  Inspected  once  evN7 
30  days,  and  we  aBsume  that  tbe  Inspector  la 
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uutborlzed,  under  section  8,  c.  40.  p.  OG,  of 
the  act  of  1901,  to  charge  therefor  the  sum 
,Df  10  cents.  But  it  is  not  made  his  duty  to 
visit  and  insi)ect  hides  In  any  other  place 
or  places  In  the  territory.  While  It  Is  true 
that  the  Individual  is  required  to  keep  the 
hide  for  80  days,  so  aa  to  permit  Inspection, 
It  Is  entirely  optional,  so  far  as  any  require- 
ment of  law  Is  concerned,  with  the  Inspector, 
as  to  whether  be  Tlslta  any  place  except  a 
Klnughtcr  house.  It  la  a  matter  of  common 
knowledge  that  large  nimibers  of  cattle  are 
killed  In  this  territory  by  people  not  In 
slaughter  houses,  and  it  cannot  be  said,  there- 
fore, that  a  tax  of  10  ceuts  per  hide  Is  levied 
upon  each  hide  In  the  territory.  No  inten- 
tion, therefore,  of  the  Legislature  to  tax  hides 
of  animals  killed  In  places  other  than  slaugh- 
ter houses,  and  not  intended  for  export,  can 
be  drawn  from  the  various  statutes  on  the 
Bubject 

The  power,  then,  which  the  Legislature  bas 
sought  to  exercise  must  be  attributed,  not  to 
the  general  taxing  power,  but  to  the  police 
power ;  and  this  brings  us  to  the  second  and 
more  important  point  In  this  case,  and  that 
is  whether  the  act  of  1901,  taken  In  connec- 
tion with  all  the  other  legislation  upon  the 
same  subject,  is  a  valid  insiiectlon  law.  It 
is  urged  that  this  statute  is  void  by  reason 
of  Its  antagonism  to  sections  8  and  10  of  ar- 
ticle 1  of  the  Constitution  of  the  United 
States.  In  the  first  place,  it  is  to  be  observed 
that  the  facts  in  this  case  do  not  present  the 
situation  of  a  burden  being  imposed  upon 
commerce  with  a  foreign  c-uuntry.  This  t>e- 
Ing  BO,  the  burden  is  not  prohibited  by  sec- 
tion 10  of  article  1  of  the  Constitution. 
Woodruff  V.  Parham,  8  Wall.  123,  19  L.  Ed. 
382;  Brown  v.  Uouston,  114  U.  8.  622,  5 
Sup.  Ct  1091,  29  L.  Ed.  257.  ThlB  section 
contains  the  only  grant  or  reservation  in  the 
Constitution  of  power  to  the  states  to  enact 
inspection  laws,  and  bus  reference  only  to 
commerce  with  a  foreign  country;  but  the 
Huuie  reason  exists  for  the  power  to  enact  in- 
spection laws  applicable  to  interstate  com- 
merce, and  this  power  is  admitted  to  be  pos- 
sessed by  the  states.  Patapsco  Guano  Co.  v. 
North  Carolina  Board  of  Agriculture,  171  U. 
S.  345,  354,  361,  18  Sup.  Ct.  802,  48  L.  Ed. 
191;  In  re  Rebman  (C.  C.)  41  Fed.  867,  874. 
I'he  first  objection  to  this  law,  treated  as  a 
I>olIce  regulation,  is  that  It  fails  to  meet  the 
requirements  of  an  Inspection  law  at  all,  as 
contemplated  by  the  Constitution  and  inter- 
preted by  the  courts.  Inspection  was  first 
defined  by  Chief  Justice  Marshall  in  Gibbons 
V.  Ogden,  9  Wheat.  1,  203,  6  L.  Ed.  23,  as  fol- 
lows: "The  object  of  Inspection  laws  Is  to 
improve  the  quality  of  articles  produced  by 
the  labor  of  a  country;  to  fit  them  for  ex- 
portation ;  or,  it  may  be,  for  domestic  use. 
They  act  upon  the  subject  t>efore  it  becomes 
an  article  of  foreign  commerce  or  of  com- 
merce among  the  states,  and  prepare  It  for 
that  purpose.  They  form  a  portion  of  that 
Immense  mass  of  legislation  which  embraces 


everything  within  the  territory  of  a  state  not 
surrendered  to  the  general  guvcrnment;  all 
which  can  be  most  advantageously  exercised 
by  the  states  themselves."  In  Turner  v. 
Maryland,  107  U.  S.  38,  5o.  2  Sup.  Ct  44,  27 
L.  Ed.  370,  It  was  said:  "Recognized  ele- 
ments of  inspection  laws  have  always  been 
quality  of  the  article,  form,  capacity,  dimen- 
sions, and  weight  of  package,  mode  of  put- 
ting up,  and  marking  and  branding  of  vari- 
ous kinds;  all  these  matters  being  super- 
vised by  a  public  officer  having  authority  to 
pass  or  not  pass  the  article  as  lawful  mer- 
chaudlse,  as  it  did  or  did  not  answer  the  pre- 
scribed requirements."  In  Foster  v.  New  Or- 
leans, 94  U.  B.  246,  24  L.  Ed.  122,  It  is  said: 
"The  object  of  such  laws  is  to  certify  the 
quantity  and  value  of  the  articles  inspected, 
whether  Imports  or  exports,  for  the  protec- 
tion of  buyers  and  consumers."  In  Cllnts- 
man  v.  Northrop,  8  Cow.  40,  it  Is  said:  "The 
object  of  those  laws  is  to  protect  the  commu- 
nity, so  far  as  they  apply  to  domestic  sales^ 
from  frauds  and  Impositions;  and,  in  rela- 
tion to  articles  designed  for  exportation,  to 
preserve  the  character  and  reputation  of  the 
state  In  foreign  markets."  It  would  appear 
from  these  dcllnltlons  that  some  element  of 
quality,  quantity,  form,  size,  weight,  etc.,  of 
the  article  Inspected,  designed  for  the  protec- 
tion of  the  consumer  of  the  article,  or  the 
reputation  of  the  state  wherein  It  originates, 
has  always  been  deemed  essential.  However, 
the  Supreme  Court,  In  Volght  v.  Wright,  141 
U.  S.  63,  11  Sup.  Ct  855,  35  L.  Ed.  638.  ex- 
pressly declines  to  Ihuit  the  scope  of  valid 
inspection  laws,  leaving  the  matter  to  each 
case  as  it  may  arise.  In  People  v.  Com- 
pagnle  Generale  Transatinntlque,  107  U.  S. 
59,  63,  2  Sup.  Ct  87,  27  L.  Ed..383,  It  is  said: 
"A  State  cannot  make  a  law  designed  to  raise 
money  to  support  paupers,  to  detect  or  pre- 
vent crime,  to  guard  against  disease,  and  to 
cure  the  sick,  an  inspection  law,  within  the 
constitutional  meaning  of  that  word,  by  call- 
ing it  so  Id  title."  But  this  statement  is  to  be 
taken  in  connection  with  the  facts  in  that 
case,  and  not  to  announce  a  principle  of  uni- 
versal application.  In  that  case  the  tax  was 
levied  on  immigrants,  not  property,  and  the 
law  was  held  unconBtltutlonal  for  that  rea- 
son. 

Assuming  that  the  only  reason  or  excuse 
for  the  law  In  question  is  the  fact  that  It  is 
designed  to  aid  in  the  detection  and  punish- 
ment of  crime  or  fraud  against  the  cattle  In- 
dustry of  the  territory,  as  Is  claimed  on  ar- 
gument by  counsel  for  relator,  the  question 
is  whether  this  Is  a  proper  end  to  be  sub- 
served by  an  inspection  law.  It  is  certainly 
a  wide  departure  from  original  definitions  to 
include  such  a  lew  within  them.  But  in  Neil- 
son  T.  Garza,  2  Woods,  287,  Fed.  Cas.  No. 
10,091,  Bradley,  Circuit  Justice— a  case  which 
is  often  cited,  and  which  has  never,  so  far 
as  we  are  aware,  been  criticised — Just  such 
a  law  as  the  one  under  consideration  was 
sustained.  In  that  case  the  complainant  re- 
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sided  In  J^tamoras,  M^co,  and  was  engaged 
in  Importlne  hides  from  that  place  to  Browns- 
ville, Tex.,  and  thmce  to  New  Yoi^.  He 
was  sol^ected  by  the  laws  of  Texas  to  the 
paynient  of  an  Inspection  fee  of  from  6  to  10 
cents  per  bide  bj  the  Inspector  of  the  county 
into  which  the  hides  were  Imported,  and  of 
which  he  complained. '  The  section  nnd« 
which  the  fee  was  exacted  was  a  part  of  a 
general  statute  requiring  all  hldea  and  ani- 
mals, domestic  and  fftrelgu,  to  be  inspected 
beftwe  ttiey  could  'be  exported.  The  court 
said:  "The  exporter  must  obtain  the  certifi- 
cate of  the  Inspector,  or  his  deputy,  of  the 
county  into  which  the  hides  were  Imported, 
certifying  (note  what  things  are  to  be  certi- 
fied), the  date  of  tbe  Importation,  the  names 
of  the  Importer  and  of  the  owner  and  of  the 
person  in  chai^  name  of  the  place  where 
Imported,  number  of  -  hides  and  animals  Im- 
ported, and  description  of  their  marlu  and 
brands,  if  any  there  be.  by  which  {hey  can 
be  Identified.  What  Is  this  hut  inspection? 
The  party  Is  to  subject  the  hides  or  animals 
to  the  examlna*'lon  of  the  ofindal  Inspector, 
that  he  may  note  everything  about  them  nerv- 
ing to  their  tdentlflnatlon,  ownership,  etc.  I 
do  not  say  that  such  an  inspection  as  thin  Is 
necessary  or  expedlt^nt,  bnt  it  is  Instiectloo  - 
and  at  such  a  place  as  Brownsville  It  may, 
for  aogtat  I  know,  be  necessnry  police  regula- 
tion to  prevent  fniudp  and  clnndeRline  re- 
moval and  exportation  of  property  belonging 
to  the  people  of  Texas."  It  is  here  unequiv- 
ocally announced  that  a  police  regulation  for 
the  ascertainment  of  the  ownership  of  ani- 
mals and  hides,  and  to  prevent  frauds  or 
crimes  In  connection  with  such  property,  may 
proi>erIy  be  enforced  by  means  of  an  Inspec- 
tion law.  The  law,  so  far  as  It  related  to 
domestic  hides,  was  not  drawn  In  qnestlon; 
bat  evidently  it  would  be  held  valid  for  the 
same  reasons  assigned  as  to  the  foreign  hides. 
It  would  be  as  competent  to  prevent  by  on 
Inspection  systan  frauds  and  crimra  af^Inst 
property  of  this  kind,  which  had  always  re- 
mained in  the  state,  as  to  so  prevent  frauds 
and  crimes  against  property  which  had  been 
removed  from  the  state  of  Mexico  and  then 
relmported  Into  the  state,  because  the  same 
necessities,  by  reason  of  the  character  of  the 
property,  the  methods  of  producing  the  same, 
the  facilities  of  committing  frauds  and 
crimes  against  the  same,  would  exist  In  both 
cases  in  nearly  or  quite  the  same  degree. 
We  therefore  hold  that  It  Is  competent  by  an 
Inspwtlon  law  to  enforce  a  police  regulation 
calculated  and  suited  to  prevent  frauds  and 
crimes  against  the  cattle  Indnsti?  of  the  ter- 
rltiHy. 

Further  objection  Is  made  by  the  relator 
on  the  ground  that  the  Inspection  fees  are 
beyond  the  requirements  for  inspection.  This 
objection,  stantUng  alone,  is  not  well  found- 
ed. If  the  amount  of  money  raised  by  an  In- 
spection system  proves  to  be  larger  than  la 
required  for  the  purpose;  it  Is  to  be  presmn- 
<d  that  Uw  Legislature  will  decrease  the 


charge.  And  so  long  as  the  inspection  fee 
is  not  so  much  in  excess  of  what  appears 
to  be  reasonably  required  for  the  Inspection 
as  to  change  the  character  of  the  act,  and 
makes  It  appear  to  be  an  act  designed  for 
revenue  Instead  of  regulation,  the  same  pre- 
sents no  Judicial  question.  Patapsco  Guano 
Co.  V.  North  Carolina  Board  of  ^rlculture, 
171  U.  8.  &15,  18  Sup.  Ct.  S62,  43  L.  Ed.  191. 
But  this  objection,  taken  In  connection  with 
the  further  objection  by  the  relator  that  the 
fund  realised  by  the  Inspection  provided  for 
by  the  act  are  by  law  provided  to  be  and  are 
used  for  purposes  other  than  paying  the  ex- 
penses of  Inspection,  raises  a  most  serious 
question  In  the  case.  Section  220  of  the 
Compiled  Laws  provides  as  follows:  "In  or* 
der  to  provide  the  necessary  mon^  for  the 
payment  of  the  expenses  Incurred  by  the  cat* 
tie  sanitary  board  of  New  Mexico,  In  tbe  ex- 
ecution of  the  provisions  of  an  act  entitled 
'An  act  in  relation  to  live  stock'  approved 
February  14th.  1861,  tbe  said  board  shall 
have  power  to  borrow  money  and  to  Issue 
negotiable  paper  therefor;  but  the  Indebted- 
ness so  created  shall  not  at  any  time  exceed 
the  sum  of  five  thousand  dollars,  and  any 
indebtedness  so  created  shall  be  paid  out  of 
revenue  accruing  to  the  cattle  Indemnity 
fund  from  taxes  levied  and  assessed  or  to 
be  lerled  nnd  assessed  upon  cattle  only,  and 
from  fees  ai'laing  from  inspection  of  cattle 
and  hides  as  hereinafter  provided,  and  not 
otherwise."  Of  course.  If  it  be  true  that  no 
more  money  Is  raised  by  this  Inspection  sys- 
tem than  Is  required  to  pay  the  legitimate 
expenses  of  such  inspection,  then  no  one  has 
been  banned.  But,  on  the  other  hand,  11 
it  be  true  that  more  money  is  raised  than 
Is  required,  and  that  the  surplus  Is  permit- 
ted to  be  applied,  by  section  220,  to  tbe  pay- 
ment of  tbe  other  expenses  of  the  cattle 
sanitary  board  not  connected  with  the  in- 
spection, the  tax  becomes  a  burden  upon 
Interstate  commerce,  and  cannot  be  sustain- 
ed. In  the  first  placei  It  is  to  be  noted  that 
section  220  provides  that  the  board  shall  be 
supported  from,  among  other  sources,  "fees 
arising  from  Inspection  of  cattle  and  hldfs 
as  hereinafter  provided.''  and  It  may  well 
be  doubted  whether  this  Is  not  a  limitation 
on  the  diversion  of  fees  for  hide  Inspection 
to  such  fees  as  might  have  been  collected  ' 
under  the  provisions  of  section  221  prior  to 
its  repeal,  the  two  sections  being  a  part  of 
the  same  act.  If  so,  section  220  would  nol 
divert  any  fees  collected  under  the  act  of 
1901,  p.  90,  c.  45,  tuider  consideration.  But 
assuming  that  section  220  does  authorize  di- 
version of  fees  collected  under  the  latter  act, 
the  question  is  whether  the  allegations  of 
relator  are  sufficient  to  question  the  consti- 
tutionality of  the  act.  Tbe  allegation  on  the 
subject  Is  contained  in  specification  I  of  the 
writ,  and  Is  as  follows:  "I.  That  said  pre- 
tended fee  or  charge  Is  largely  In  excess  of 
the  amount  of  fee  or  charge  whieli  might 
be  absolutely  necessary  for  the  making  of  an 
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!iiiq>ectIon  fluch  as  1b  .equlred  by  said  pre- 
tended enactnient,  It  b^Dg  the  fact  that 
hides  as  aforesaid  are  gathered  for  exporta-  - 
Hon  in  car-load  lots  in  the  said  towns  of 
Albuquerque,  Santa  F6,  and  Las  Ve^s,  and 
that  sblpments  are  made  from  said  points 
about  twelve  to  fifteen  times  per  year  on  an 
arerage;  that  at  such  times  there  are  on 
hand  for  shipment  large  numbers  of  bides, 
varying  from  1,000  to  3.000,  and  that  the 
same  can  be  inspected  at  the  rate  of  at  least 
400  per  day  before  being  baled  and  compress- 
ed for  shipment  as  hereinafter  stated;  that 
at  such  rate  of  inspection  the  amount  of  such 
inspection  would  be  at  least  forty  dollars  per 
day,  whereas  the  fees  and  compensation  of 
an  Inspector  of  the  cattle  sanitary  board  are 
fixed  by  Jaw  at  $2.50  per  day  and  necessary 
expenses,  wblch  said  expenses  could  not  ex- 
ceed %5  per  day  In  the  discharge  of  bis  du- 
ties." It  thus  appears  that  relator  founds 
his  whole  objection  to  the  excess  of  fees  up- 
MX  the  fact  tliat  an  Inspector  can  earn  more 
per  day  than,  by  any  poasibltlty,  bis  per  diem 
and  expenses  could  cost.  It  is  clearly  over- 
looked, Iwwever,  that  the  salary  and  expens- 
es of  an  inspector  may,  and  probably  do. 
form  g  comparatively  small  proportion  of  the 
00«t  of  Inspection.  Records  must  be  made, 
a  secrutary  of  the  board  must  be  paid,  office 
records  must  be  provided.  The  relator,  by 
tke  most  liberal  constnietlon  of  his  plead- 
ing, cannot  be  held  to  have  alleged  that  the 
fees  ctrilected  are  In  excess  of  the  require- 
ments for  all  of  these  purposes,  and  they 
fjl  seem  to  be  dearlv  Intimate  expenses 
»f  the  infection. 

We  take  notice  of  the  statutes  of  the  ter- 
ritory which  provide  for  and  authorize  the 
maintenance  of  the  office  of  secretary  of  the 
cattle  sanitary  board,  and  that,  as  such,  the 
aald  officer  has  various  other  duties  to  per- 
form than  those  wblch  pertain  to  the  busl- 
Bcoa  of  Inspection  of  bides.  But  the  court 
1>  not  furnished  by  the  writ  In  this  case 
with  any  Information  as  to  what  proportion 
the  business  of  attending  to  the  inspection 
oC  hides  bears  to  the  whole  business  of  the 
secretary  of  the  board.  We  cannot  see,  there- 
fore, from  the  allegations  In  the  writ,  that 
!3iB  legitimate  expenses  of  the  hide  Inspec- 
tion are  not  equal  to  the  amount  of  fees 
collected.  It  has  already  been  seen  that 
the  hearing  In  this  case  In  the  court  below 
was  had  upon  the  petition,  writ,  and  motion 
to  quash  the  writ.  The  motion  to  quash  the 
writ  was  the  equivalent  of  a  demurrer,  and. 
if  course,  admitted  the  facts  stated  In  the 
petition.  In  determining  as  a  matter  of  law 
that  the  writ  failed  to  state  a  cause  of  ac- 
tion, we  think  the  court  below  committed  no 
OTor,  It  nowhere  appearing  from  the  aiiega- 
Uons  that  the  fees  collected  are  in  excess  of 
glie  actual  requirements  for  the  enforcement 
9f  the  law. 

Further  objection  is  made  by  relator  to  the 
offect  that  the  tax  of  10  cents  is  excessive, 
tnA  icactlciUlir  pnAibltivs,  for  the  reason 


that  the  tax  of  10  cents  Is  In  many  cases 
more  than  the  original  value  of  the  bide. 
It  will,  however,  be  observed  that  the  word 
"bide"  alone  Is  used  in  the  act  of  1901,  p.  06, 
c.  4fi,  and  a  distinction  between  hides  and 
pelts  and  skins  Is  recognized  in  some  of  the 
sections  of  the  statute.  This  statute  has  no 
application  to  pelts  or  skins,  and  these  pelts 
and  skins  we  assume  are  what  is  referred 
to  in  the  petition  as  being  of  less  value  tlian 
the  charge  of  10  cents. 

Objection  is  made  by  f^tor  that  the  said' 
inspection  law  Is  Impracticable,  in  tliat  no 
provision  is  therein  made  to  compel  an  in 
spector  to  promptly  inspect  hides  intendea 
for  shipment,  and  that  thereby  great  delays, 
embarrassment,  and  loss  result  to  the  relator. 
This  contention  is  not  argued  In  the  t»ief» 
and  we  will  not,  Hierefore,  consider  the  same 
at  this  time. 

For  the  reasons  assigned,  the  Judgment  of 
the  conrt  below  should  be  aflkmed,  and  it 
is  BO  ordered. 

MILLS,  C.  J.,  and  POPE,  J.,  concur.  BA- 
KER, J.,  dissents.  MANN,  J.,  not  bavlnr 
heard  argument,  did  not  participate  herein; 
nor  did  McFIB,  haTing  triad  the  cam  be- 
low. 


BALFB  v.  HANLBT. 
(Coort  of  Appeals  of  Colorado.  13,  1904.) 

ACTION    on    APPEAL  BOND— HONPATinifT  OT 

JUDGMENT  — EVIDENCX  —  SUTFICIBNCT — 
COMPLAINr— AM  EN  DUENT— APPEAL. 

1.  In  an  action  on  an  appeal  bond,  where 
there  Is  evidence  showing  the  issuance  and  re- 
turn UDBStisfied  of  an  execution  on  the  judg- 
ment named  in  the  condition  of  the  tmnd,  and 
the  owner  of  the  judgment  testifies  to  its  non- 
payment without  contradiction,  the  proof  of 
nonpayment  of  the  Judgment  is  sufficient. 

On  Rehearing. 

2.  In  an  action  on  an  appeal  bond,  the  com- 
plaint was  attacked  by  demurrer  as  not  stating 
a  cause  of  action.  Thereupon  counsel  signed 
a  written  stipulation,  amendtng  complaint 
wherein  it  was  said  to  be  defective.  Thereaft- 
er the  case  was  tried  on  the  theory  that  the 
amendment  was  in.  Beld,  that  it  was  too  late 
to  urge  on  appeal  that  the  amendment  was  not 
formally  made. 

Appeal  from  District  Court  Teller  Countj. 

Action  by  D.  E.  Hanley  against  P.  H. 
Balfe.  JuGgment  for  plalntUt.  and  defend- 
ant appeals.  Atlirmed. 

Temple  St  Crump,  for  appellant  T.  H. 
Miller,  tor  appellee. 

GUNTER,  J.  Action  opcA  appeal  bond  by 
appellee,  obligee  therein,  Judgment  In  her 
favor,  and  therefrom  this  appeal. 

It  Is  said  proof  of  the  nonpayment  of  the 
judgment  named  in  the  condition  of  the  bond 
was  essential  to  a  recovery  thereon,  and  that 
such  proof  was  wanting.  The  evidence 
showed  the  issuance  and  return  unsatisfied 
of  an  execution  upon  the  Judgment,  and  this 
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Traa  presamptlve  proof  of  the  Donpayment 
thereof.  Preeman  on  Execution  (3d  Ed.)  f 
365.  Pnither,  the  present  owner  of  the  judg- 
meat,  the  assignee  of  appellee,  testified  to 
Its  nonpayment.  There  was  no  conflicting 
erldence.  The  proof  of  nonpayment  was 
»ufficienL  This  Is  the  only  qoeatloa  assigD- 
ei  and  argued  as  error. 
Judgment  affirmed.  Affirmed. 

On  rehearing. 
(Oct.  10,  1904.) 

PER  CtTHIAM.  The  court  In  the  original 
opinion  herein  did  not  pass  upon  two  of  the 
qncRtlons  raised  by  appellant's  hrlef.  This 
is  urged  as  ground  for  a  rehearing.  A  suffi- 
cient reason  for  such  action  of  the  court  is, 
neither  of  the  questions  was  presented  by 
the  alignments  of  errw. 

There  Is  no  merit,  bowever,  In  ^ther  of  the 
questions.  The  one  is  that  tbe  complaint 
failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  Such  objection  was  raised 
below  hy  demmrer.  Thereupon  connsel  sign- 
ed a  written  stlpnlatlon.  which.  In  effect, 
amended  the  complaint  wherein  it  was  said 
to  be  defective.  ThH'eafter  the  case  was 
tried  uiwn  ^e  theory  that  such  amendment 
was  In,  and  that  the  matter  thereby  present- 
ed  was  traversed.  This  b^g  tme,  it  la  too 
late  to  urge  here  that  the  amendment  was 
□otjormnliy  made. 

The  second  question  went  to  an  Instruc- 
tion as  to  ft  verdict  by  three-fourths  of  the 
Jnry,  and  is  tbe  same  as  that  passed  upon  by 
this  court,  and  held  to  be  without  merit,  In 
Adams  Express  Compiiny  t.  Aldrldge  (Colo. 
App.)  TT  Pac.  6.  and  Fitzhugb  v.  Brown  (not 
yet  officially  reported)  77  Pac.  1091. 

Petition  for  rehearing  denied. 


HEATLBT  t.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    Sept.  3,  1904.) 

CBIUINAL  LAW— ArPEAL— KEVIEW— INDICT- 
UBNT — eUFnCIKNCT— CONTINUANCE. 

1.  It  is  a  general  rale  of  appellate  practice 
that  errors  predicated  upon  mstructiona  will 
not  be  considered  upon  appeal  unless  first  call- 
M  to  tbe  attention  of  the  trial  court.  Objec-' 
tionit  based  upon  the  giving  of  erroneous  in- 
f^tnictioDa  cannot  be  raised  for  tbe  first  time  on 
appeal. 

2.  An  indictment  is  sufficient  which  states 
the  offense  clearly  and  distinctly.  In  ordinary 
and  concise  laogaage,  without  repetition,  and  in 
such  manner  ns  to  enable  a  person  of  common 
undorstanding  to  know  what  is  intended. 

S.  The  modem  rule  of  criminal  pleading  does 
not  require  the  use  of  luicient  forms,  crude 
phraseology,  prolix  and  abstruse  expressions  to 
accompany  the  averments  in  an  indictment  If 
the  rh.irce  is  set  forth  in  plain,  common  sense 
Engliiih  language,  no  greater  particularity  is 
required  than  is  necessary  to  express  tbe  same 
fact  in  every  day  parlance. 

4.  If  an  error  is  committed  in  overruling  a 
motion  for  continuance  on  account  of  absent 
witnesses,  such  error  will  not  be  available  if 


^  1  Se«  IndlctBMBt  sad  Information,  toL  27,  CeuL 
DIf.  I  W. 


the  facts  to  which  the  absent  witnesses  would 
testify  are  proven  on  tbe  trial  by  other  wit- 
nesses. 

5.  Tbe  granting  of  continuances  is  largely  In 
the  discretion  of  the  trial  court,  and  the  ovct- 
ruling  of  an  application  tor  continnance  will 
not  constitute  revemible  error  unless  there  ha» 

been  such  an  abii»<p  of'  discretion  as  results  in  » 
denial  ot  a  substantial  right. 
(Syllabus  by  tbe  Court.) 

Error  from  District  Court,  Greer  County; 
before  Justice  C.  F.  Irwtn. 

Jeff  D.  Heatley  was  convicted  of  shooting 
with  int»it  to  kill,  and  brings  error.  Af- 
firmed. 

Cotteral  &  Homor.  C.  C.  Wells,  and  J. 
F,  Caipenter,  for  plaintiflf  In  error.  P.  C 
Simons,  Att7.  Gen.,  fbr  tbe  Territory. 

BURFORD,  0.  J.  The  plaintiff  In  error, 
Jeff  D.  Heotley,  was  charged,  convicted,  and 
sentenced  in  the  district  court  of  Greer  county 
for  the  crime  of  shooting  one  R.  Bell  with 
a  firearm,  with  tbe  intent  to  IcIU  tbe  said 
Bell.    The  prisoner  apiwaled. 

The  first  objection  presented  by  counsel  for 
tbe  plaintiff  In  error  Is  that  tbe  Indictment 
does  not  charge  a  public  offense.  There  Is 
some  repetition  and  some  surplusage  In  tbe 
indictment,  but  under  section  2206,  Wilson's- 
Rev.  &  Ann,  St.  1903,  the  material  aveniipnt:! 
necessarj'  to  charge  a  public  offense  are  "that 
In  tbe  county  of  Greer  and  territory  of  Olt- 
lahouia  on  the  second  day  of  September,  1903, 
one  Jeff  D.  Heatley  did  then  and  there  Inten- 
tionally, ■  wrongfully,  and  feloniously  shoot 
one  R.  Bell  with  a  certain  firearm,  to  wit,  a 
shotgun  with  the  intent  then  nnd  there  and 
thereby  to  kill  him.  the  said  Bell."  The  In- 
dictment contains  all  thi.s  aud  more.  To  hold 
that  it  was  necessary  that  the  Indictment 
should  aver  that  the  shotgun  was  loaded  with 
gani>o\vder  nnd  leaden  bullets,  and  was  had 
and  held  In'the  right  hand  of  him,  the  said 
Heatley,  and  that  It  was  shot  off  and  dis- 
charged at  and  against  the  body  of  him,  the 
said  Bell,  and  other  such  ancient  and  un- 
neceasary  phrases  as  are  usually  found  In 
forma  prescribed  by  Chitty  and  other  law 
writers  of  the  remote  past,  would  be  to  do 
violence  to  those  provisions  of  our  Criminal 
Code  which  prescribe  the  requisites  of  crimi- 
nal pleading.  By  section  5357,  Wilson's  Rev. 
&  Ann.  SL  190.3,  It  is  provided  that  tbe  In- 
dictment must  contain  "a  statement  of  the 
acts  constituting  the  offense,  In  ordinnry  and 
concise  language,  and  In  such  manner  as  to 
enable  a  person  of  common  uuderstjiiidlng 
to  know  what  Is  Intended,"  and  by  section 
6365,  subd.  6,  It  Is  enacted,  among  other  re- 
quirements, that  the  indictment  Is  sufficient 
If  It  can  be  understood  therefrom  "that  the 
act  or  omission  charged  as  the  offense  la 
clearly  and  distinctly  sot  forth  In  ordinary 
and  concise  language  without  repetition,  nnd 
In  such  a  manner  as  to  enable  a  person  of 
common  understanding  lo  know  wbat  la  in- 
tended." That  the  allegations  of  the  In- 
dictment come  frltbln  these  requirements 
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rannot  be  serionsly  qaeatloned.  It  cbarges 
tbat  Heatley  wttb  a  firearm,  to  wit,  a  shot- 
gnn,  did  ahoot  the  said  Bell,  thereby  inflict- 
ing upon  the  body  of  said  Bell  certain  gun- 
shot wounds.  It  Is  a  common  and  ordinary 
mode  of  expressing  the  fact  to  say  that  one 
person  "shot  another,"  and  when  It  Is  said 
that  a  man  was  |'ahot,"  or  that  one  person 
"did  shoot"  another,  every  person  of  common 
understanding  knows  what  Is  Intended  with- 
out explanation;  and  in  order  to  set  forth 
such  fact  In  ordinary  and  concise  language, 
it  Is  no  longer  necessary  to  express  In  words 
onch  component  or  elemental  constituent  em* 
braced  In  the  fact  The  term  "did  shoot" 
embraces  the  weapon,  the  load,  the  discharge, 
und  the  act  of  discharging,  and  it  is  so  meant 
and  understood  by  courts,  counsel,  Jurors,  and 
witnesses,  and  why  should  more  particularity 
or  repetition  be  required  In  a  pleading  than 
Is  required  to  express  the  same  fact  In  every 
day  parlance?  The  law  does  not  require  It, 
and  the  necessity  for  following  ancient  and 
obsolete  forms  made  up  of  repetitions,  un- 
necessary particular Izntlou,  and  crude  phrase- 
ology, If  It  erer  existed,  no  longer  prevallB. 
Stutsman  v.  Territory.  7  Okl.  490,  54  Pac. 
707 ;  People  r.  Steventon,  9  Cal.  274 ;  People 
V.  Choiser,  10  Cal.  311.  .  The  tendeucy  of 
prosecuting  attorneys  to  abandon  prolix,  ab- 
struse, and  superfluous  terms  and  phrases  In 
criminal  pleading  is  rather  to  be  commended 
than  condemned.  Wbeu  the  character  of  the 
"flrcTrm"  Is  designated,  the  mnnner  of  using 
It,  the  Intent"  with  which  the  act  ]&  done, 
and  the  person  against  whom  the  act  is  di- 
rected, are  averred  in  plain,  common  sense 
Buglisfa  language,  the  act  charged  as  the  of- 
fense is  sufflrlently  pleaded,  and  the  law  re- 
quires no  more. 

The  next  objection  Is  that  the  court  mis- 
directed the  Jury  In  Its  instructions.  It  Is 
argued  that  there  was  evidence  before  the 
jury  tending  to  reduce  the  crime  charged  to 
one  of  lesser  degree,  and  that  under  the  evi- 
dence and  charge  the  defendant  might  have 
been  convicted  of  assault  and  battery,  or  of 
shooting  with  a  fli-earm  with  intent  to  In- 
jure, both  of  which  offenses  are  necessarily 
Included  In  the  charge  contained  in  the  in- 
dictment; but  the  court  instructed  the  Juiy 
that  the  verdict  must  be  either  guilty  of 
shooting  with  intent  to  kill,  or  acquittal  on 
.the  ground  of  Justifiable  shooting.  While  it 
la  true  that  there  was  evidence  which  would 
have  warranted  the  court  In  Instructing  up- 
on the  lower  degrees  of  crime  embraced  In 
the  change,  yet  counsel  for  the  defendant  did 
□ot  object  or  except  to  the  instructions  given, 
nor  pi*esent  any  requests  for  additional  in- 
structions. The  position  taken  by  counsel  for 
defendant  Is,  that  while  an  appellate  court 
will  not  reverse  a  Judgment  for  nondlrectlon 
of  the  Jury  where  no  request  for  Instruc- 
tions has  been  made,  yet  such  court  should 
reverse  a  case  where  the  jury  has  been  mis- 
directed in  the  instructions  given  by  the 
court,  although  no  objectious  or  exceptions 


BSPOBTEB.  (OU. 

were  taken  or  aaved.  This  proposltton  calls 
for  the  enunciation  of  no  new  rule  of  prac- 
tice^ The  question  has  been  frequently  be- 
fore the  courts,  and  has  almost  universally 
met  with  the  same  determination.  In  the 
recent  work  of  Blashfield  on  "Instructions  to 
Juries"  (section  862),  the  author  states  the 
rule  as  foUows:  "It  Is  a  general  rule  of  aiH 
pellate  practice  tbat  errors  predicated  apon 
instructions  will  not  be  considered  upon  ajH 
peal,  unless  first  called  to  the  attention  of 
the  court  below.  Objections  based  upon  the 
giving  or  refusal  of  instructions  cannot  be 
raised  for  the  first  time  on  appeal.  The  rea- 
son of  the  role  Is  to  give  the  trial  court  an 
opportunity  to  correct  Its  own  Inadvertent  er- 
rors, thus  obviating  the  delay  and  expense  ot 
an  appeal,  and  to  prevent  a  party  from  spec- 
ulating on  the  chances  of  a  verdict  in  his  tA- 
vov,  not\vithstandIng  the  error,  knowing  In 
the  meanwhile  that  a  verdict  and  Judgment 
against  him  could  be  reversed.  The  reports 
abound  In  Illustrations  of  the  rule,  •  ♦  • 
In  this  connection  a  distinction  must  be  ob- 
served between  the  giving  of  erroneous  in- 
strnctlons  and  the  failure  to  give  correct  and 
adequate  Instructions.  In  the  former  case 
the  objection  Is  sufficiently  called  to  the  at- 
tention of  the  trial  court  by  a  single  objec- 
tion and  exception,  and  It  Is  not  necessary  to 
request  and  submit  a  correct  Instruction  to 
be  given  in  place  of  the  erroneous  one.  But 
In  the  case  of  a  mere  failure  to  give  correct 
Instructions  covering  the  case,  the  error  is  not 
available  on  appeal,  In  the  absence  of  a  re- 
quest by  the  appellant  for  a  proper  Instruts 
tlon."  And  In  BupiK>rt  of  the  rule  that  an 
objection  to  erroneous  instructions  cannot  be 
taken  for  the  first  time  on  appeal,  the  author 
cites  authorities  from  the  courts  of  highest 
resort  In  Colorado,  Florida,  Georgia,  Ililnola,* 
Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana, 
Maine,  Maryland,  Massachusetts,  Mlchtgao, 
Minnesota,  Missouri,  Montana.  Nebraska,  New 
^^exIco,  New  York,  North  Carolina,  South 
Carolina,  Tennessee,  Texas,  and  Wisconsin. 
This  court  has  heretofore  announced  the 
same  rule.  In  the  cases  of  Carter  v.  Mo.  Mia- 
Ing  &  Lumber  Co.,  6  Okl.  11,  41  Pac.  356 ; 
P^verett  v.  Aklns.  8  Okl.  184,  50  Pac.  106i ; 
Glaser  et  at.  v.  Glaser  et  al.,  13  Okl.  SM,  74 
Pac.  944,  The  rule  Is  so  well  settled  and  of 
such  universal  application  that  appellate 
courts  will  not  reverse  a  Judgment,  even  ia 
a  criminal  cause,  for  misdirection  of  the 
jury  by  the  trial  Judge,  In  the  absence  of  any 
objections  or  exceptions  to  the  giving  of  such 
erroneous  instructions,  that  we  are  content 
to  give  it  our  approval. 

The  further  objection  Is  made  that  the  trlnl 
court  erred  In  overruling  the  prisoner's  appli- 
cation for  a  continuance.  The  absent  wit- 
nesses mentioned  In  the  application  were  mo^t 
all  persons  whose  testimony  was  desired  for 
the  purpose  of  establishing  the  character  ot 
defendant  for  being  a  peaceable,  law-abiding 
man  previous  to  the  time  of  the  alleged  of- 
feii8&     If  there  was  error  in  overruling  th^ 
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application  for  continuance,  the  defendant 
did  not  suffer  by  such  error.  On  the  trial  a 
uuinber  of  Mb  neighbors,  Bome  of  whom  bad 
tcnowii  blm  long  before  be  came  to  Oklahoma, 
testlBed  tbat  they  were  acquainted  with  his 
gmeral  repntatloo  for  being  a  peaceable,  law- 
abiding  man,  and  tbat  audi  reputation  was 
good.  The  credibility  of  tbeae  witnesses  was 
Id  no  way  questioned,  nor  was  any  testimony 
offered  by  the  prosecution  to  contradict  them. 
Tbe  fact  he  desired  to  prove  by  the  absent 
n-itoesses  was  as  well  established  by  those 
who  testified  as  If  he  had  used  a  greater 
Dumber.  It  has  been  frequently  held  that 
the  granting  of  continuances  Is  largely  In  tbe 
discretion  of  the  trial  court,  and  a  refusal  to 
grant  a  continuance  will  not  constitute  a  re- 
versible' error,  unless  there  h^s  been  such 
abuse  of  discretion  as  to  deny  tbe  defendant 
a  substantial  r^fat 

We  find  no  error  in  the  record.  Tbe  Jud^ 
ment  of  the  district  court  Is  affirmed,  and  tbe 
Jndsment  ordered  carried  Into  Immediate  ex- 
ecution. Alt  the  Justices  concur,  evcept  IR- 
WIN, J.,  who  tried  tbe  case  below,  not  sitting. 


HIATT  T.  TERRITORY. 
(Snpreme  Court  of  Oklahoma.    Sept.  2,  1004.) 

CBlMinAI.    LAW— APPEAL— NO  DRIEFS. 

I.  In  a  crimlnai  cause  appealed  by  thp  defend- 
BDt.  where  no  brief  is  filed  by  the  plaintiff  in  er- 
ror, tbe  court  will  not  diligeatfy  search  the 
record  to  discoyer  errors,  but  will  look  to  the 
jurii^lictioD  of  the  court,  tbe  sufficiency  of  the 
indictmeot,  and  the  regularity  of  the  judgmenL 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Payne  County; 
before  Justice  Jdo.  H.  Burford. 

Charles  T.  Hlatt  was  convicted  of  man- 
slaughter, and  brings  error.  Affirmed. 

Kobt  A.  Lowry,  for  plaintiff  In  error.  J. 
C  Robberts,  Atty.  Oen.,  for  tbe  Territory. 

PAXCOAST,  J.  This  action  was  com- 
menced in  the  district  court  of  Payne  county. 
Tbe  Indictment  was  for  murder.  The  defend- 
ant was  tried  and  convicted  of  manslaughter 
in  the  second  degree,  and  sentenced  to  Im- 
prisonment for  tbe  term  of  two  years,  from 
n-hlch  judgment  he  appeals. 

No  briefs  have  been  filed,  and  no  errors 
have  been  pointed  out,  except  as  is  shown  by 
the  petition  In  error.  Tbe  petition  contains 
seven  assignments  of  error.  The  first  tests 
the  sufficiency  of  the  Indictment ;  the  second 
and  third  go  to  the  Introduction  and  ei:clu- 
slon  of  evidence;  the  fourth  refers  to  giving 
special  instructions  numbered  1  and  2;  the 
fifth  goes  to  Instructions  Nos.  10,  11,  13,  14, 
13,  and  18;  the  sixth  refers  to  Instructions 
Nos.  1  and  2  as  modified ;  and  tbe  seventh 
refers  to  the  overmUng  of  the  motion  for 
new  trial. 

We  have  examined  the  Indictment  careful- 
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ly,  and  think  It  contains  all  tbe  averments 
necessary  for  a  good  indictment  for  murder. 
The  second  and  third  assignments  refer  to 
the  evidence  in  very  general  terms,  and  lit> 
stead  of  pointing  out  some  particular  state- 
mento  of  a  witness  which  are  claimed  to  be 
objectionably  or  some  particular  evidence 
wblcb  was  sought  to  be  Introduced,  and  to 
which  objections  were  auatained,  the  court  is 
referred  to  pages  40-270,  inclusive,  where  the 
errors  may  be  found.  This  includes  the  en- 
tire transcript  of  the  evidence  In  tbe  case, 
and  we  are  left  to  conjecture  as  to  what  par- 
ticular portions  of  tbe  evidence  the  plaintiff 
in  error  complains  of.  In  criminal  causes 
appealed  by  the  defendant,  where  no  brief 
la  filed  by  the  plaintiff  In  error,  the  court 
will  not  diligently  search  the  record  to  dis- 
cover errors,  bat  will  look  to  the  Jurisdiction 
of  tbe  court,  the  snffldency  of  tbe  tndlct 
ment,-  and  the  regularity  of  the  Judgment. 
Following  this  rule,  we  have  examined  tbe  rec- 
ord, and  fail  to  discover  anything  that  af- 
fects the  aubstantia-l  rights  of  the  defendant 
The  trial  seema  to  have  been  In  all  respects 
regular,  the  indictment  regularly  found,  the 
trial  regularly  had,  the  defendant  being  at 
all  times  present,  and  being  represented  by 
able  counsel,  and  a  very  carefully  prepared 
set  of  instructions  given  to  the  Jury  In  writ- 
ing. We  see  no  eiror  In  any  one  of  them. 
In  fact,  we  think  that  tbe  Interests  of  tbe 
defendant  were  very  carefully  guarded  in 
each  particular.  The  Judgment  is  In  all  re- 
spects regnlaK- 

Thcre  being  no  error  In  tbe  record,  tbe 
Judgment  of  tbe  court  bedow  is  affirmed,  and 
said  cause  Is  remanded  to  the  .district  court 
of  Payne  county,  with  directions  to  tlie  clerk 
of  that  court  to  immediately  issue  a  com- 
mitment, and  the  sheriff  shall  forthwith  exe- 
cute the  same  by  delivering  the  prlaraier  to 
the  warden  of  the  penitentiary,  as  in  tbe 
Judgment  required.  All  the  Justices  concur- 
ring, except  BUKFORD.  G.  J.,  who  tried  the 
case  below,  not  sitting. 


BARKER  V.  TBRRITOBT. 

(Supreme  Court  of  Oklahoma.    Sept  3,  1901) 

HOMICIDB  -•  IHDICTMENT— BUF¥ICIBNOT— ICAJI- 
SLAUOnTKB. 

1.  An  indictment  for  murder  under  tbe  first 
subdivision  of  section  2078  of  the  Statutes  of 
Oklahoma  of  18D3  must  allege  that  the  injury 
to  deceased  was  inflicted  by  die  defendant  with 
a  premeditated  design  to  effect  his  death. 

2.  An  indictment  for  manslaughter  in  the 
first  degree  under  the  second  subdivision  of 
section  '^)8(i  of  tbe  Statutes  of  Oklahoma  of 
1803  must  allege  that  the  injury  was  inflicted 
either  in  a  heat  of  passion  and  in  a  cruel  and 
unusual  manner,  or  in  a  heat  of  passion  and  by 
means  of  a  dangerous  weapon.  Under  8r>ction 
2090  of  the  Statutes  of  Oklahoma  of  ISiiS,  ev- 
ery killing  of  one  htunau  being  by  the  act,  pro- 
curement, or  culi»ble  negligence  of  another, 
which,  undar  the  provision  of  the  <diapter  on 
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homicide,  ts  oot  murder,  Dor  maDsIanglicer  in 
llie  first  degree,  nor  excusable  nor  juRtifiablc 
homicide,  la  manslaughter  in  the  second  degree. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Klngflsher 
County;  before  Justice  Irwin. 

Ellsba  P.  Barker  waa  convicted  of  man- 
slaughter, and  brings  error.  Berersed. 

P.  'S.  Nagle,  Lee  M.  Gray,  B.  B.  Forrest* 
and  W.  A.  McCartney,  for  plaintiff  In  error. 
P.  C.  Simons,  Atty.  Gen.,  for  tbe  Territory. 

BURW.ELL,  J.  The  appellant,  Ellafaa  P. 
Barker,  was  convicted  of  manslangbto'  In 
the  first  degree  for  the  killing  of  one  Gbaries 
Blrlew,  and  was  sentenced  to  serve  a  term 
of  25  years  In  the  twrltorlal  penltentiai7. 
The  Indictment  purports  to  charge  the  de- 
fendant with  the  crime  of  murder,  but  It 
Is  Insisted  that  It  neither  ehaigea  murder 
nor  manslaagbter  In  the  first  degree  suffl- 
eiently  to  sustain  a  Judgment  and  sentence 
therefor.  Hence  a  correct  determlnatl<m  of 
the  questions  raised  tbe  appeal  neccaal- 
ttitcs  nn  examination  of  the  language  of  fbe 
inilietraent  and  an  Interpretiitlra  of  ouiP  stat- 
ute relative  to  homicide. 

The  Indictment,  omitting  the  caption,  la 
as  rotlows:  "Of  the  November  term  of  the 
district  court  of  the  Second  Judicial  district 
of  the  territory  of  Oklahoma,  within  and 
for  Canadian  county.  In  said  territory,  In 
tlie  year  of  our  Zjord  one  thousand  nine 
hundred  and  two^  the  grand  Jurors  chosen, 
selected,  and  sworn  in  and  fof  the  county 
of  Canadian  In  the  name  and  by  the  au- 
thwlty  of  tbe  territory  of  Oklahoma,  upon 
their  oaths  present:  Tb^t  Ellsha  P.  Bar- 
ker, late  of  the  county  aforesaid,  on  the 
IQtb  day  <^  August,  In  the  year  of  our  Lord 
one  thousand  nine  hundred  and  two,  fai  the 
county  of  Canadian  and  territory  of  Okla- 
homa aforesaid,  willfully,  unlawfully,  and 
felontoosly  did  make  an  assault  upon  Charles 
Bh-lew  tritii  tbe  felwlous  intent  then  and 
there  him,  the  mtA  Ohartes  Blrlew,  to  kill 
and  murder;  and  the  aald  Kllsha  P.  Barker 
a  certain  pistol  then  and  there  charged  with 
powder  and  leaden  bullets,  which  pistol,  he, 
the  said  Ellsha  P.  Barker,  then  and  there 
bad  and  held  In  his  right  hand,  then  and 
there  unlawfully,  willfully,  feloniously,  and 
of  hiB  premeditated  design  and  malice  did 
discharge  and  shoot  off  to,  at,  and  against 
the  body  of  him,  the  said  Charles  Blrlew; 
and  the  said  Ellsha  P.  Barker,  witti  one  of 
the  bullets  aforesaid,  out  of  the  said  pistol 
then  and  there  by  force  of  the  gunpowder 
aforesaid  by  the  said  Ellsha  P.  Barker  dis- 
charged and  shot  off  as  aforesaid,  then  and 
there  onlawfully,  willfully,  feloniously,  and 
of  his  deliberate  and  premeditated  malice 
did  Btrllce,  penetrate,  and  wound  him,  the 
said  Charles  Blrlew,  with  the  intent  afore- 
said thereby  then  and  there  giving  to  him, 
the  said  Charles  Blrlew,  in  and  upon  tbe 
left  side  of  the  body,  with  the  bullet  afore- 
said, one  mortal  wound,  of  which  mortal 


wound  be,  tbe  saM  Charles  ^ktew;  oa  flie 
said  letb  day  of  August,  1902,  died.  And 
so  the  grand  Jurors  upon  their  0Kth»  dp  say 
that  the  said  Ellsha  P.  Batfeer  did  UU  and 
murder  him,  tbe  said  Charles  Blriew,  un- 
lawfully, putpossly,  and  of  bis  deliberate 
and  premeditated  maUce;  oontrary  to  the 
form,"  etc. 

It  Is  a  well^tablished  rule  that  a  good 
indictment  fOr  mxurder  wUI  sustain  a  eon- 
vlctlon  of  any  of  the  lemer  deg reee  of  homi- 
cide; but  Is  the  indictmoit  In  question  swh 
as  meets  the  requirementa  of  the  law  as 'to 
murder?  We  think  not  Sectttm  2078  of 
the  Statutes  of  1803  deflnea  homicide  to  be 
murder — first,  when  perpetrated  without 
authority  of  law,  and  with  a  premeditated 
design  to  eff^  the  death  of  the  petaoa 
killed,  or  of  any  other  human  being;  sec- 
ond, when  perpetrated  by  an  act  immi- 
nently dangerona  to  others,  and  evincing 
I  a  depraved  mind,  regardless  of  human  life, 
I  although  without  any  pranedltated  design 
i  to  effect  the  death  of  any  particular  indi- 
vidual; and,  third,  when  peipetrated  with- 
out any  de^gn  to  ^ect  death  by  a  person 
engaged  in  the  commission  of  any  felony. 
It  will  be  seen  from  an  examination  of  tbe 
indictment  and  the  statutes  that  ttie  homi- 
cide tn  Question  was  sought  to  be  cbargeA 
under  tbe  first  subdivision  of  section  207S 
of  tbe  Statutes  of  Oklahoma  of  1803,  and  la 
defective  In  that  It  falls  to  charge  that  tbe 
I  defendant  shot  the  deceased  with  the  pre- 
meditated design  to  effect  his  death;'  nor 
does  the  indictznent  contain  otiier  words  of 
like  import  and  meaning.  Jewell  v.  Teni- 
toiy,  4  Okl.  58,  43  Pac.  1076.  and  Holt 
Territory,  4  Okl.  76,  42  Pac.  1083.  Such  an 
allegation  Is  Indispensable  In  an  indictment 
for  murder,  unless  It  be  returned  under  one 
of  the  other  aubdivisions  of  tbe  section 
quoted.  We  are  also  satisfied  that  the  In- 
dictment falls  to  charge  the  offense  of  man- 
slaughter In  the  first  degree,  in  that  it  no- 
where states  that  the  defendant  shot  the 
deceased  In  a  heat  of  passion. 

Section  2086  of  the  Statutes  of  Oklahoma 
of  1883  defines  homicide  to  he  manslaugh- 
ter in  the  first  degree:  "First,  when  per- 
petrated without  a  design  to  effect  death, 
by  a  person  while  engaged  in  the  commis- 
sion of  a  misdemeanor;  second,  when  per- 
petrated without  a  design  to  effect  death, 
and  In  a  heat  of  passion,  but  In  a  cru&l  and 
unusual  manner,  or  hy  means  of  a  dangerona 
weapon;  unless  It  la  committed  utider  such 
circumstances  as  constitute  excusable  or 
Justifiable  homicide;  third,  when  perpetrated 
tmnecessarlly  either  while  resisting  an  at- 
tempt by  the  person  killed  to  commit  a  crime, 
or  after  such  attempt  shall  have  failed."  It 
is  not  contended  that  the  first  or  third  sub- 
dlrlslobs  of  this  section  have  any  applica- 
tion to  this  case,  but  that  the  indictment 
must  be  upheld.  If  at  all,  under  tbe  second 
subdivision.  Therefore  we  will  confine  our 
views  to  It.   l^is  statute  has,  been  in  fcwe 
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In  the  terrltorr  evtf  aince  1890^  and  tbe 
tHal  courts  kave  repeatedly  held  tliat,  it 
tile  UlUng  was  effected  liy  means  oC  a  dan* 
scrooa  weapon.  It  wonld  be  mandangbtert 
although  not  done  1b  a  heat  of  pasaton;  but 
we  an  of  tbe  optalon  that  the  clauae  "and 
tai  a  heat  of  pasiton"  modifies  not  only  the 
language  "but  In  a  cruel  and  unusual  maih 
ner,"  but  also  the  words  "or  by  means  of 
a  dangerous  weapon."  To  state  It  differ- 
ently, homicide  Is  manalanghter  In  tlw  first 
degree  Vhea  prapetrated  wlthimt  a  dbsign  to 
effect  death,  but  In  a  heat  of  pasidon,  and  In 
a  croel  and  unusual  mAuner,  or  when  com- 
mitted wtthont  a  deaign  to  effect  death,  but 
in  a  heat  of  passion,  and  by  means  of  a 
dangerous  weapon.  In  other  word^  homicide 
Is  not  neecasarUy  nianslaughtier  In  tbe  first 
de^^ee  limply  because  death  Is  produced 
hf  means  of  a  dangerous  weapon.  The  In- 
dlctmoit  Buffldently  charges  manslangbter 
in  the  second  d^ree  under  section  2090  of 
the  Statutes  of  Oklahoma  of  1893.  which 
ITOTtdes:  "BTery  killing  of  one  human  be- 
ing by  the  act  procurement  or  culpable 
negligence  of  another,  which,  under  tiie  pro- 
visions of  this  dmpter,  Is  net  mnrdw,  nor 
manalan^er  in  the  first  degree,  nor  excus- 
able nor  JustifiaUe  homicide,  is  manalangh- 
ter In  the  second  d^ree.** 

Bat  the  defendant  was  not  convicted  of 
this  offoise.  Therefore  the  Jud^ent  of  the 
lower  court  Is  hereby  roTersed,  and  a  new 
trial  granted  under  tbe  Indictment  for  man- 
slangbter In  the  ileeond  degree,  without 
prejudice  to  the  territory  to  retnrn  an  In- 
dictment fnr  murder  or  manslaughter  in  the 
first  degree,  and  to  try  the  defendant  under 
tiie  same.  The  costs  of  this  appeal  are  here- 
by taxed  to  the  appellee  and,  If  the  said 
Bsrker  Is  in  tha  penitentiary,  the  warden 
thereof  Is  bw^^  directed  to  dellTer  bim 
to  tbe  sheriff  of  Kingfisher  county,  wlio  shall 
confine  Mm  In  the  common  Jnll  of  said 
county  until  discharged  according  to  law. 
All  the  Justices  concurring,  except  IRWDi, 
who  presided  at  the  trial  below,  not  sit- 


BRBNTON  T.  TBERITORT. 
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KIPB— aVTDnTOE  —  COBBOBOftATIOIf — CBIUI- 
NAL  FBOOKDUSK. 

1.  There  Is  no  rtatute  in  this  territory  requir- 
iog  the  tefltimony  of  the  prosecutrix  in  a  trial 
for  rape  to  be  corroborated  by  the  testimony  of 
otber  witneues,  and  a  defendant  charged  may 
be  coiiTlcCed  npon  tbe  uncorrol>orated  evidence 
alone  of  the  prosecotrix,  provided  such  evi- 
dence Batisfies  the  court  and  jury  of  the  guilt 
of  tbe  defendant  beyond  a  reasonable  doubt. 
Sowers  v.  Territory,  50  Pac.  257,  6  OkL  436, 
•verrnled. 

2.  When  the  Legislature  haa  undertaken  to 
regulate  the  procedure  In  criminal  cases,  and 
determine  the  character  and  quantity  of  proof 
nececsary  to  sustain  a  conviction  in  a  class  of 
casf>3  relating  to  a  general  subject-matter,  and 


tL  Se*  Rape,  voL  tt,  Cteat.  Dig.  g  SI. 


has  applied  no  special  rule  to  one  of  such  class. 

the  E;encral  rule  will  apply,  and  the  process  of - 
judicial  iDgrafting  is  not  permissible. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Woodward 
dounty;  before  Justice  J.  L.  rancoast 

Jesse  Brenton  was  convicted  of  crime,  an& 
brings  error.  A£Brmed. 

'  Appelget  &  Houston,  for  plaintiff  In  error.- 
P.  C.  Slmona,  Atty.  Gen.,  for. tbe  Territory. 

BURFORD,  O.  J.  This  is  a  prosecutioa 
for  the  crime  of  statutory  rape.  The  defend- 
ant, Jesse  Brenton,  was  tried  and  convicted 
In  the  district  court  of  Woodward  county,, 
and  brli^  the  case  to  this  court  for  re> 
view. 

The  first  contention  of  counsel  for  plaintiff 
in  error  Is  that  there  was  no  evidence  to 
show  that  the  proBecutrIz  and  defendant 
were  not  husband  and  wife  at  the  time  of 
tbe  alleged  offense.    One  of  tbe  material 
averments  necessary  to  be  proved  by  the  ter- 
ritory la  that  the  prosecutrix  was  not  the 
wife  of  the  defendant.    It  ia  not  necessaiy- 
that  such  averment  shall  be  proved  by  dK 
rect  and  positive  testimony.   Any  facts  and 
circumstances  in  evidence  from  which  the. 
Jurors  were  satlsfled  beyond  a  reasonabte-^ 
doubt  that  she  was  not  his  wife  were  suf- 
ficient   While  It  Is  true  that  there  Is  no*- 
direct  evidence  that  she  was  not  his  wife  - 
on  the  day  the  offense  was  committed,  there  - 
Is  evidence  that  she  was  anmarried  Id  Sep- 
tember thereafter,  and  there  Is  evidence  that  ■ 
the  defendant  was  not  married  until  in  the  - 
month  of  August  after  the  alleged  offense. 
The  facta  and  circumstances  In  evidence  are 
amply  sufficient  to  support  the  reasonable 
couclusion  that  they  were  not  hualjand  and 
wife,  and  to  sustain  the  verdict  of  the  Jury, 
and  Judgment  of  tbe  court 

The  next  objection  urged  Is  that  the  court 
erred  In  giving  instruction  No.  8  tja  the- 
subject  of  corroboration.  It  Is  contended 
that  this  Instruction  Is  too  narrow,  and 
limits  tbe  corroboration  required  to  facts 
showing  the  commission  of  the  offense,  and 
that  it  Invades  the  province  of  the  Jury,  and 
decides  upon  the  weight  of  the  evidence^ 
The  Instruction  is  as  follows:  "(8)  The  court ' 
instructs  the  Jury  that  they  cannot  find  the 
defendant  guilty  of  tbe  charge  made  in  tbe 
Indictment  unless  the  testimony  of  tbe  prose- 
cutrix Is  corroborated  by  otber  testimony 
admitted  upon  the  trial  of  tbe  cause.  The 
testimony  required  by  law  In  corroboration 
must  be  of  such  character  as,  standing 
alone,  and  without  the  aid  of  the  testimony 
of  tbe  prosecutrix,  lends  to  connect  the  de- 
fendant with  the  commission  of  tbe  crime- 
charged;  and  such  testimony  In  corrobora- 
tion must  apply  directly  to  tbe  defendant,, 
and  not  be  of  that  character  Which  may  ap- 
ply as  well  to  any  other  man.  Unless  the 
evidence  In  corroboration  Is  of  such  a  char- 
acter, then  It  Is  your  duty  to  find  the  de- 
fendant not  guUty,   Tlie  testimony  of  ther- 
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sereral  witnesses  who  teatifieii  to  admis- 
sions made  by  the  defendant  and  the  testi- 
mony of  Charles  ^'lsely  as  to  the  age  of  Mary 
NIsely  was  Intended  to  corroborate,  and  was 
fntroduced  for  the  purpose  of  corroboratlDg, 
the  testimony  of  the  prosecuting  witness;  and 
If  you  believe  snch  testimony  to  be  true, 
It  would  be  a  Bufficledt  corroboration  of  the 
prosecuting  witness  If,  standing  alone  and 
without  the  aid  of  the  testimony  of  the 
prosecuting  witness.  It  tends  to  connect  the 
defendant  with  the  commission  of  the  crime, 
and  tends  to  prove  each  material  fact  In  the 
case  testifled  to  by  her."  We  do  not  think 
the  instruction  open  to  the  objection  urged 
itgalnst  it  The  most  apt  language  Is  not 
used  In  stating  the  propositions  contained 
In  the  instruction,  and  while  In  one  part  it 
might  seem  to  trench  upon  the  weight  of  the 
evidence,  when  taken  as  a  whole  the  only 
reasonable  Interpretation  to  be  given  it  Is 
that  If  the  Jury  believe  the  evidence  of  the 
other  witnesses  for  the  prosecution,  and  if 
their  evidence,  standing  alone,  tends  to  con- 
nect the  defendant  with  the  crime  charged, 
and  to  prove  each  material  fact  In  the  case 
testified  to  by  the  prosecutrix,  It  will  con- 
stitute sufficient  corroboration;  or,  In  other 
words,  the  meaning  is  that  the  corroboration 
required  is  sufficient  If,  standing  alone,  the 
corroborating  evidence  tends  to  connect  the 
defendant  with  the  commlpslon  of  the  crime, 
and  tends  to  prove  each  material  fact  in  the 
case  testifled  to  liy  the  prosecutrix.  This 
instruction  is  far  more  liberal  and  favorable 
to  the  defendant  than  he  was  entitled  to. 
and  the  error,  If  any,  is  In  his  favor,  and 
not  available.  It  Is  evidently  based  upon 
the  case  of  Sowers  v.  Teiritory,  6  Okl.  436, 
fiO  Pac,  257,  an  opinion  which  only  had  the 
approval  of  two  members  of  the  court,  and 
which  Is  misleading,  and  not  supported  by 
reason  or  authority.  In  that  case  it  was 
said  that,  "under  the  statutes  of  this  terri- 
tory, where  the  accused  avails  himself  of 
the  right  to  testify,  and  clearly  and  explicit- 
ly denies  the  commission  of  the  offense,  there 
must  be  testimony  corroborating  that  of  the 
prosecutrix  to  authorize  a  conviction."  This 
territory  has  no  statute  prescribing  such  a 
rule  In  the  trial  of  rape  cases,  and  has  never 
had  such  a  statute.  The  Justice  who  wrote 
the  opinion  In  the  Sowers  Oiise  cites  in  sup- 
port of  this  proposition  the  case  of  Itlathews 
V.  State,  19  Neb.  330,  27  N.  W.  234,  and 
stated  as  a  rule  of  law  what  has  ordinarily 
been  treated  as  a  rule  going  alone  to  the 
welffht  of  the  evidence.  While  It  may  be 
said  that  ordinarily  a  conviction  will  not  be 
sustained  upon  the  uncorroborated  evidence 
of  the  prosecutrix  In  such  cases,  yet  this  .Is 
a  question  to  be  determined  upon  the  weight 
of  the  evidence  and  the  credibility  of  the 
witnesses,  and  not  to  t)e  laid  down  as  a  rule 
of  law.  An  examination  of  our  statutes 
leads  to  the  conclusion  that  the  Legislature 
did  not  Intend  to  adopt  \ho  rule  stited  In 
tlip  Sowers  Case  as  applinl  to  rape  casi-a. 


This  is  clearly  deduclble  from  the  fact  that 
In  the  Criminal  Procedure  act  the  Legisla- 
ture has  deaiiy  expressed  Itself  upon  the 
subject  of  corroboration  in  the  trial  of  crim- 
inal causes,  and  has  not  included  this  class 
of  cases.  By  section  5497,  Wilson's  Rev.  & 
Ann.  St  1903,  It  is  provided  that  a  conviction 
cannot  be  had  upon  the  testimony  of  an 
accomplice  unless  he  be  corroborated  by 
such  other  evidence  as  tends  to  connect  the 
defendant  with  the  commission  of  the  offense. 
But  this  provision  has  no  application  to  a 
case  of  the  character  of  the  one  under  con- 
sideration. By  section  6499  it  1b  provided 
that,  "upon  a  trial  for  Inveigling,  enticing 
or  taking  away  an  unmarried  female  of  pre- 
vious chaste  character,  under  the  age  of 
tweuty-flve  years  for  the  purpose  of  prostitu- 
tion, or  aiding  or  assisting  therein,  or  for 
having,  under  [vomlse  of  marriage,  seduced 
and  had  Illicit  connection  with  an  unmar- 
ried female  of  previous  chaste  character, 
the  defendant  cannot  be  convicted  upon  the 
testimony  of  the  person  injured,  unless  she 
Is  corroborated  by  other  evidence  tending  to 
connect  tbe  defendant  with  the  commission 
of  tbe  offense."  Here  It  will  be  observed  the 
Legislature  bad  under  consideration  the  rule 
of  evidence  established  In  cases  affecting  the 
virtue  and  chastity  of  females,  and  have  re- 
qiilred  corroborating  evidence  in  almost  every 
character  of  case  affecting  such  subject-mat- 
ter exL-ept  that  of  rape.  Article  10,  c.  68, 
Wilson's  Rev.  &  Ann.  St  1903,  undertakes 
to  prescribe  such  special  rules  relating  to 
the  character  and  quantity  of  proof  required 
as  the  Legislature  deemed  necessary  In  the 
trial  of  criminal  causes,  and,  In  the  absence 
of  any  such  special  provision,  tbe  general 
rule  prevails  that  the  Jury  are  the  sole  Judges 
of  the  sufficiency  of  tbe  proof,  and  a  con- 
viction may  be  had  upon  the  uncorroborated 
evidence  of  one  witness.  Where  the  Legis- 
lature has  undertaken  by  statute  to  regu- 
late such  matters,  the  process  of  Judicial 
ingrafting  should  l>e  rarely  exercised.  The 
rule  of  requiring  tbe  prosecutrix  to  be  cor- 
roborated In  rape  cases  Is  followed,  it  is 
believed,  In  but  one  state  and  one  territory, 
except  where  adopted  by  statute,  viz..  Ne- 
hmskft  and  New  Mexico.  With  criminal 
procedure  acts  like  ours,  the  states  of  Cali- 
fornia, Florida,  North  Dakota,  and  Montana 
have  held  that  such  corroboration  is  not  re- 
quired, and  the  same  Is  held  by  the  courts 
of  highest  resort  in  Alabama,  Arkansas,  Ari- 
zona, Georgia,  Illinois,  Kentucky,  Michigan, 
Minnesota.  Missouri,  Mississippi,  Oregon, 
Pennsylvania,  Texas,  Utah,  Vli^nia,  and 
Wyoming.  Courts  of  last  resort  should  be  as 
ready  to  correct  their  own  errors  as  they 
are  that  of  Inferior  courts,  and,  believing 
that  the  rule  as  enunciated  In  Sowers  t.  Ter- 
ritory, supra,  Is  not  the  law,  said  case  is 
overruled.  It  follows  that  the  Instruction 
given  was  more  favorable  to  the  defendant 
tlifiTi  the  law  fintliorlzed. 

Tlie  iii'.M  ol'j('<-Lion  argued  Is  that  Instnie 
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tlon  No.  6  iB  enroneonfl,  tor  the  reasoii  that 
It  assumes  certain  facts.  We  <io  not  think 
the  instniction  sahject  to  the  objection  nrgecL 
The  Instrnctlons  offered  and  ref osed  are  fullr 
coTwed  bj  the  Instructions  given. 

The  evidence  Is  In  our  judgment  sufficient, 
as  a  whole,  to  snivort  the  verdict  The  Judg- 
ment is  affirmed,  with  directions  to  the 
court  below  to  proceed  at  once  to  execute 
the  Judgment.  All  the  Justices  concur,  ex- 
cept PANCOAST,  J.,  -who  tried  the  case  be- 
low, not  sitting. 


Id  re  SULLIVAN, 
fflnprane  Gonrt  of  Oklahoma.    Sept  8,  1901.) 

B  A  NKHUPT— DI8CH  A  ROE— 0  BJECT  IONS. 

l.On  appeal  from  a  judpnient  of  discharge  in 
bBokruptt-y,  where  the  objection  to  the  dis- 
diarge  ts  that  the  bankrupt  did  not  keep  proper 
books  of  account,  aDd  purposely  mutilated  the 
Bsme,  and  fraudulently  refused  to  account  for 
all  of  his  property,  and  where  upoi]  the  hearing 
for  discharge  30  witnesses  are  eiamlned,  and 
the  question  is  one  excluaivel;  of  fact,  and  for 
a  correct  determination  depends  entirely  upon 
the  credit  to  be  given  to  the  several  witnesses, 
and  where  the  wTtnesfies  have  appeared  person- 
ally before  the  referee,  and  the  referee  recom- 
mends the  discbarge,  and  the  trial  court  sns- 
taios  the  referee  in  such  recommendation,  and 
where  the  evidence  is  conflicting,  but  there  is 
ample  grounds  upon  which  to  base  the  conclu- 
sion of  the  referee  and  the  trial  court,  this 
court  will  not  disturb  the  Judgment  of  the 
trial  court. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cleveland  Coun- 
ty; before  Justice  C.  F.  Irwin. 

In  the  matter  of  John  Sullivan,  bankrupt 
From  an  order  granting  the  discharge,  ob- 
jecting creditors  bring  error.  Affirmed. 

Shartel,  Keaton  &  Wells,  for  plaintiffs  in 
error.    Newell  &  Jackson,  for  defendant  in 

PANCOAST,  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  of  Cleveland  coun- 
ty, discharging  John  Sullivan  in  bankruptcy. 

But  one  question  is  argued  In  the  brief 
ot  appellant  and  that  Is  that  the  court  erred 
In  granting  the  order  of  discharge,  for  the 
reason  that  the  record  shows  that  the  ttank- 
rupt  bad  not  kept  proper  books  of  account 
and  liad  fraudulently  refused  to  account  fw 
all  of  his  property.  The  question  is  one  ex- 
clusively of  fact  The  record  was  made  by 
a  special  refwea.  Thirty  witnesses  were  ex- 
amined, touching  almost  exdnirively  upon  the 
condoct  of  the  business  of  the  bankrupt,  the 
dlqraaition  of  his  proper^jr,  and  his  account 
thereof.  The  record  contains  400  pages,  sin- 
gle spaced,  almost  exclusively  ot  evidence. 
The  special  referee  answered  certain  inter- 
rogatories, and  made  his  report  to  the  court 
and  the  court,  upon  petition,  discharged  the 
bankrupt  The  report  of  the  referee  favored 
the  discharge,  and  his  action  was  sustained 
by  the  district  court  The  briefs  upon  eltha 
side  take  up  the  evidence  In  detail  in  sup- 
port of  their  respective  poaitious. 


We  have  examined  the  record,  and  find 
there  is  ample  evidence  upon'  which  to  base 
the  decision  of  the  trial  court  In  attempt- 
ing to  determine  the  good  faith  ot  the  bank- 
rupt there  is  much  in  the  record  pertnlnlug 
to  bis  acts  and  conduct  that  may  be  looked 
upon  with  suspicion;  yet  the  trial  court  bnd 
all  ot  the  witnesses  personally  before  it,  in- 
cluding the  bankrupt  nnd  we  are  unable  to 
say  that  the  conclusion  reached  was  not  the 
correct  one. 

Being  unable  to  discover  any  error  In  the 
action  ot  the  trial  court  &nd  believing  the 
seme  to  be  correct  the  Judgment  of  the 
court  below  Is  affirmed.  All  the  Justices 
concurring,  except  IRWIN,  J^  who  tried  the 
case  btfow.  not  sitting. 


WOODItING  V.  TERRITORY. 

(Supreme  Court  of  Oltlahoma.    Sept  1,  1904.) 

CATTLX  THEFT— INDICTMENT— EVlDENOa  OF 
VALUE. 

J.  lu  the  prosecution  of  a  case  where  the  de- 
fendant is  charged  with  stealing  a  domestic 
animal,  the  indictment  being  drawn  under  arti- 
cle 1  of  chapter  20,  p.  104.  of  tbe  Session  Laws 
of  1895.  it  is  not  necessary  that  the  indictment 
should  contain  an  allegation  of  the  value  of 
tbe  animal  alleged  to  have  been  stolen. 

2.  In  the  trial  of  a  case  where  the  defendiint 
is  charged  under  article  1  of  chapter  20.  p.  li>4. 
of  the  Session  Laws  of  18t>5,  with  steaJlng  a 
domestic  animal,  the  territory  la  not  requu'ed 
to  prove  on  the  trial  the  value  of  the  property 
stolen. 

3.  Where  an  Indictment  for  gtealing  a  do- 
mestic animal  fails  to  fully  describe  the  prop- 
erty alleged  to  have  been  stolen,  and  avers  that 
a  better  description  cannot  be  given,  such  al- 
legation of  description  is  not  traversable,  and 
the  defendant  will  not  be  allowed  to  introduce 
evideace  tending  to  show  that  the  grand  jury 
did  have,  or  could  have  obtained,  a  more  per- 
fect deacription. 

Borwell,  J.,  dissenting, 
(Syllabus  by  the  Court) 

Brror  from  District  Court  Greer  County; 
before  Justice  Beauchamp. 

Albert  Sidney  Woodrlng  was  convicted  of 
cattle  stealing,  and  brings  error.  Affirmed. 

B.  B.  Blakeney  and  J.  A.  Powers,  for  plain- 
tiff in  error.  C.  M.  Thacker,  Co,  Atty.,  and 
J.  C.  Robberts,  Atty.  Gen.,  for  the  Territory. 

PANCOAST,  J.  At  the  August,  1903,  term 
of  the  district  court  of  Greer  county  the 
plaintiff  In  error  was  tried  and  convicted  of 
the  crime  of  stealing  a  domestic  animal,  and 
sentenced  to  five  years'  Imprisonment  In  the 
Territorial  Penitentiary.  On  appeal  from 
that  judgment  two  errors,  only,  of  the  trial 
court  are  complained  of:  First  that  tbe  In- 
dictment failed  to  state  the  value  of  tbe  an- 
Imal  alleged  to  have  been  stolen;  secoml, 
that  the  court  erred  In  refusing  to  give  In- 
struction No.  2,  requested  by  the  defendant 
Of  these  in  their  order. 

The  indictment  was  drawn  under  article 


1 1.  See  Larceny,  vol.  28.  Cent.  Dig.  ||  76.  77. 
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1  of  chapter  20,  p.  104,  of  the  Session  Laws  r 
of  1895,  which  proTldea  that  If  any  person 
shall  steal  any  stallion  or  gelding,  etc.,  he 
flball  be  guilty  of  a  felony,  and  on  convic- 
tion thereof  shall  be  punished  by  confine- 
ment In  the  Territorial  Penitentiary  for  a 
term  of  not  leas  than  one  nor  more  than  ten 
years.  The  indictment  docs  not  contain  any 
allegation  of  Talue,  and  it  Is  for  the  want 
-of  this  allegation  that  the  indictment  la 
-claimed  not  to  state  facts  sufficient  to  con- 
-.titiliite  a  public  ofTense.  In  speaking  of  this 
■<luostion  in  the  case  of  Hughes  v.  The  Terri- 
tory, 8  Okl.  37.  56  Pac.  708,  Justice  Burwell, 
speaking  for  the  court,  said:  "The  only  dif- 
ference between  the  crime  of  stealing  a  do- 
mestic animal  under  the  act  of  1895  and  [ 
larceny  at  the  common  law  Is  that  this  act  : 
Abolishes  the  degrees  of  the  crime,  and  makes  | 
the  stealing  of  any  of  these  animals  a  felony, 
without  regard  to  the  amount  of  their  value. 
By  this,  however,  we  do  not  mean  to  convey 
the  Idea  that  a  thing  which  has  no  value  can 
be  stolen,  although  there  are  some  authorl- 
■tles  which  bold  that  It  la  neither  necessary 
to  allege  nor  prove  value  except  for  the  pur- 
pose of  fixing  the  degree  of  the  crime."  The 
question  here,  however,  was  not  deemed  to 
be  properly  before  the  court  In  that  case, 
and  the  court  speclQcally  declined  to  pass  up- 
on the  question.  It  Is  now  squarely  before 
us.  It  Is  claimed  by  the  plaintiff  In  error 
that  property,  to  be  the  subject  of  larceny, 
must  at  common  law  as  well  as  under  this 
statute  have  some  value,  and  that,  therefore, 
the  Indictment  should  have  some  specific  al- 
J^ntion  of  value,'  and  the  proof  should  con-  j 
form  thereto.  With  the  first  part  of  this  ! 
proposition,  viz.,  that  property,  to  be  the  sub- 
ject of  larceny,  must  have  some  value,  we 
fully  concur;  but  with  the  remaining  por- 
tion— that  the  Indictment  must  contain  a  spe- 
cific allegation  of  value,  and  that  the  proof 
must  conform  thereto — we  cannot  agree.  We 
<hlnk  the  modern  law  bearing  upon  this  prop- 
osition does  not  uphold  the  views  of  counsel 
■for  plaintiff  in  error,  but,  on  the  contrary, 
■upholds  the  other  doctrine,  viz.,  that  laid 
■4]own  by  Mr.  Desty  in  his  work  on.  Criminal 
Law,  and  followed  by  other  authorities,  to 
the  effect  that  "value  is  material  only  when 
the  offense  is  graded  by  the  same,  but  some 
value  is  always  necessary."  Bishop,  In  his 
-work  on  Criminal  Procedure  (section  541), 
treating  of  this  subject,  lays  down  the  rule 
that,  since  larceny  Is  divided  into  two  de- 
grees, or  otherwise  varied  in  punishment  by 
the  value  of  the  thing  stolen,  it  has  become 
the  ordinary  rule,  often  expressed  In  the 
books  without  qualification,  that  an  Indict- 
ment for  this  offense  must  allege  the  value 
of  the  article  stolen,  and  that  the  proof  of 
value  will  be  adequate  If  it  simply  shows  to 
which  of  the  two  or  more  classes  meriting 
-corresponding  punishment  the  offense  be- 
longs; and  if  the  statute  makes  it  a  distinct 
crime  to  steal  a  horse,  or  any  other  specified 
article,  Irrespective  of  Its  value,  the  valne 


need  not  be  alleged  In  tiie  Indictment,  but 
must  be  whenever  it  is  an  element  of  the 
punishment  We  think  that  practleaHy  all 
the  modem  cases  follow  this  rule.  Some  of 
the  statutes,  however,  are  not  in  the  exact 
language  of  ours,  but  the  principle  underly- 
ing is  the  same.  Chief  Justice  Horton,  in 
speaking  for  the  court  In  the  case  of  the 
State  V.  Small,  26  Kan.  209,  follows  this  rule, 
the  Information  in  that  case  alleging  the  em- 
bezzlement of  one  gelding,  the  personal  prop- 
erty of  Joshua  Robinson.  Counsel  for  the 
appellant  contended  tbat  the  information  did 
not  state  facts  sufficient  to  constitute  a  pub- 
lic offense,  because  the  value  of  the  gelding 
was  not  set  forth.  The  court,  however,  held, 
that  the  objection  was  not  well  taken,  for 
that  the  statute  provided  that  the  embezzle- 
ment of  any  money,  goods,  rights  in  action, 
property,  or  valuable  security  embraced  all 
classes  of  personal  property,  and  that  the 
punishment  prescribed  by  the  statute  is  ttie 
same  as  for  stealing  property  of  the  nature 
and  value  embezzled.  As  it  was  not  neces- 
sary in  the  information  charging  the  larceny 
of  a  horse  or  gelding  to  give  the  value  there- 
of, It  was  not  necessary  to  allege  or  prove 
the  value  In  that  prosecution.  Again,  in  the 
case  of  State  v.  Kyle,  45  Pac.  147,  Chief  Jus- 
tice Hoyt  speaking  for  the  Supreme  Court 
of  Washington,  and  having  under  considera- 
tion a  case  of  stealing  domestic  animals  ythe 
statute  of  that  state  being  similar  to  ours), 
in  which  case,  however,  the  information 
stated  the  value  of  the  animals  to  be  $20 
per  head,  it  was  conceded  that  the  informa- 
tion would  have  been  sufficient  If  the  allega- 
tion of  value  had  been  entirely  omitted,  but, 
inasmuch  as  it  bad  not  been  omitted,  but 
had  been  Inserted,  It  entirely  changed  the 
effect  of  the  information,  and  that  it  no  long- 
er charged  simply  the  crime  of  stealing  cat-> 
tie,  but  charged  the  crime  of  grand  larceny; 
the  argmnent  being  that,  since  it  was  unnec- 
essary to  state  the  value  of  the  animals  Id 
order  to  properly  charge  the  crime  of  stealing 
cattle,  inserting  an  allegation  ot  value  chan- 
ged the  crime  to  grand  larceny,  and  that, 
therefore,  it  became  necessary  to  prove  the 
value  as  alleged.  The  court  rtfused  to  take 
that  view  of  the  law,  and  hdd  tliat  the  in- 
formation was  valid;  that,  the  allegation  of 
value  being  unnecessary,  it  should  be  reject- 
ed as  surplusage;  that  all  of  Vtse  facts  constl- 
tnting  the  crime  of  steallag  domestic  aolmala 
were  alleged  in  the  information,  and,  belntf 
sufficient  to  charge  tbat  crime.  It  wonld  bo 
presumed  that  the  facts  alleged  charged  that 
crime,  and  no  other,  and  that  it  was  unnec- 
essary elthw  to  allege  or  prove  any  specifle 
value.  Also,  In  the  case  of  Chestnut  v.  Peo- 
ple, 42  Pac.  658,  the  Supreme  Court  of  Colo- 
rado, having  under  consideration  a  case  ef 
the  larceny  of  domestic  animals  under  a  stat- 
ute providing  that  the  stealing  of  domestic 
animals  r^ardless  of  value  would  constitute 
the  crime  of  grand  larceny,  it  was  held  that 
it  was  necessary  to  allege  and  prove  value 
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In  c&flea  of  larceny  only  when  the  value  of 
the  property  alleged  to  have  been  stolen  de- 
termined the  grade  ot  the  oIFeDse  and  the 
punishment  to  be  Imposed;  and,  where  the 
punishment  does  not  depend  upon  the  value 
of  the  article  stolen,  proof  of  value  Is  un- 
necessary. While  If  may  be  true  that  things 
of  no  value  are  not  the  subject  of  larceny, 
atlll  the  animals  enumerated  in  the  statute 
Are,  from  their  very  nature  and  use,  of  some 
valae,  and  this  value  may  be  inferred  by  the 
Jury  from  their  description,  even  though 
there  is  no  direct  evidence  upon  that  point — 
ciUns  Territory  v,  Pendry  (Mont.)  22  Pac. 
7(30;  HooBtOB  v.  State,  13  Ark.  66;  Lopez  v. 
State,  20  Tex.  780;  Rap.  Lar.  &  Kin.  Off. 
if  140, 141.  In  the  Montana  case,  snpra,  tlie 
'fxiurt  say  that  only  such  animals  are  enu- 
merated by  the  statute  as  are  universally 
acknowledged  to  be  valuable,  and  the  same 
punishment  is  meted  out  to  the  offender 
without  regard  to  its  value.  That  the  prop- 
-erty  was  of  some  value  may  be  Inferred 
from  the  facts  and  circumstances  of  the  case, 
«ven  though  there  be  no  direct  testimony 
Qpon  the  point  In  this  case  the  court  say 
that  there  are  some  decisions  to  the  contrary 
effect,  but  they  raay  be  all  readily  recon- 
ciled upon  some  contrary  reason  or  rule  that 
<loes  not  apply  to  that  case.  We  might  here 
add  that  we  cannot  conceive  of  an  aulmal, 
such  as  is  mentioned  In  our  statute,  the  steal- 
ing of  which  is  made  a  felony,  being  without 
some  value;  but,  even  should  there  be  a 
-case  presented  in  which  the  evidence  did  not 
show  the  animal  to  be  of  some  value,  the 
trial  court  would  no  doubt  direct  an  acquit- 
tal. In  dealing  with  the  question  of  value 
in  this  class  of  cases  the  jury  would  have 
the  right  to  use  their  common  knowledge, 
and  the  question  of  value  In  such  cases  can 
readily  be  determined  by  evidence  which 
shows  the  nature,  the  age,  the  size,  and  gen- 
eral characteristics  of  the  animal,  without 
«vid«ice  of  value  in  a  specific  amount.  The 
views  laid  down  here  are  upheld  by  the  fol- 
lovriog  authorities:  Hughes,  Criminal  Law 
and  Procedure,  §  434;  McDanlels  v.  People, 
lis  HI.  303,  8  N.  E.  687;  Sheppard  v.  State, 
42  Ala.  531;  Stata  T.  Sharp  <Mo.  Sap.)  17 
S.  W.  226. 

The  next  proposition  goes  to  the  question 
of  description  of  the  aulmal  alleged  to  have 
been  stolen.  The  indictment,  in  describing 
tt>e  property,  reads  as  follows:  "Did  take, 
steal,  and  carry  away  a  certain  domestic  an- 
imal, to  wit,  a  horse  about  two  and  a  half 
years  old,  the  said  horse  having  been  a  stal- 
lion until  about  the  time  he  was  so  taken, 
and  having  been  castrated  and  made  a  geld- 
ing about  the  time  be  was  so  taken,  so  that 
the  grand  Jurors  cannot  ascertain  and  do  not 
know  whether  said  horse  was  a  stallion  or 
a  gelding  at  said  time."  This  subject  has 
been  before  the  various  courta  In  nuiny  dlC- 
ferpnt  phases.  The  general  role  upon  this 
subject  Is  that  the  article  stolen  should  be 
described  In  the  Indictment  with  such  cer- 


tainty as  will  enable  the  jury  to  decide 
whether  such  article  shown  to  have  been 
stolen  Is  the  same  with  that  upon  which  the 
Indictment  Is  founded,  and  show  judicially 
to  the  court  that  It  can  be  the  subject-matter 
of  the  offense  charged,  and  enable  the 'de- 
fendant to  plead  his  former  acquittal  or  con- 
viction to  a  subsequent  Indictment  or  Infor- 
mation relating  to  the  same  article.  The 
grand  jury  is  required  to  describe  the  prop- 
erty with  such  parOcnlarlty  only  as  they 
are  able  to  do  from  the  evidence  before  them. 
The  remainder  of  the  des(^ptlon,  to  flit  the 
ordinary  requirements  of  the  law,  may  be 
alleged  as  unknown.  The  only  uncertainty 
of  description  In  the  Indictment  iu  tills  case 
was  as  to  whether  or  not  tbe  animal  was  a 
gelding  or  a  stallion,  tbe  grand  jury  seem- 
ingly being  nnable  to  tell.  Tbe  reason  for 
this  uncertainty,  however,  is  spedflcally  sef: 
out  in  the  Indictment,  and,  when  so  set  out 
and  explained,  It  seemi  to  us  that  tbe  un- 
certainty of  description  Is  excused,  and  it 
was  unnecessary  to  state  the  same  further. 
There  was  no  uncertainty  In  tbe  minds  of 
the  grand  jurors  as  to  tiie  Identity  of  the 
animal,  t^e  only  uncertainty  being  as  to 
when  the  animal  had  been  castrated — wheth- 
er before  or  after  it  was  stolen;  and  we 
think  from  an  examination  of  the  evidence 
contained  in  the  record  in  this  case  that  the 
matter  was  not  made  entirely  diear  at  the 
trlAI. 

We  think  the  Indictment  Is  sufficient  to  011 
all  of  the  requirements  of  the  general  rule, 
but.  If  not  sufficient  In  that  respect,  it  Is 
sufficient,  when  a  full  and  complete  descrip- 
tion cannot  be  given,  for  the  grand  jury  to 
so  state,  and  to  state  that  a  better  descrip- 
tion cannot  be  given.  John  Reeves  v.  Ter- 
ritory of  Oklahoma.  10  Ofcl.  196,  61  Pac.  828; 
Bishop's  Criminal  Procedure,  voL  1,  S  553; 
Enc.  of  P.  &  P.  vol.  12,  p.  983;  Common- 
wealth V.  Gallagher,  126  Mass.  54;  Com- 
monwealth V.  Hussey,  111  Mass.  432;  State 
V.  Taunt,  16  Minn.  109  (Gil.  99). 

Counsel  contend  that,  where  tbe  Indict- 
ment fails  to  fully  describe  tbe  property  al- 
leged to  have  been  stolen,  and  avers  that  a 
better  description  cannot  be  given,  upon 
the  trial  the  question  of  the  truthfulness  of 
such  allegation  may  be  traversed,  and,  It 
the  allegation  Is  shown  to  be  untrue,  that 
the  defendant  should  be  acquitted.  In  126 
Mass.,  supra,  the  court  refused  to  give  an 
instruction  to  the  effect  that  if  the  Jury  found 
that  the  grand  jury  had  a  full  description 
of  the  property,  and  could  have  fully  describ- 
ed It  in  the  Indictment,  but  did  not  do  so, 
but.  on  the  contrary,  alleged  that  a  better 
description  could  not  be  given,  they  should 
acquit.  In  the  case  of  the  State  v.  Taunt, 
supra,  the  court  held  that  the  averment  Iii 
an  indictment  that  a  more  particular  de- 
scription of  tbe  property  la  unknown  is  not 
traversable.  We  think  this  18  the  better  doc- 
trine. If  the  want  of  proper  description  or 
the  allegation  that  a  better  description  could 
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Dot  be  given  by  the  grand  Jury  should  in 
uny  way  prejudice  the  rights  of  the  defend- 
ant, or  by  reason  of  the  evidence  given  at 
the  trial  the  defendant  was  taken  by  sur- 
prise, or  if  he  was  misled  by  the  language  of 
the-  Indictment,  then  the  court  might  very 
properly  grant  him  a  new  trial;  but  In  this 
case  there  was  no  uncertainty  about  the  an- 
imal itself.  The  allegation  that  the  animal 
was  either  a  gelding  or  a  stallion  did  not 
refer  to  separate  and  different  animals,  nor 
was  there  anything  of  uncertainty  in  that 
regard.  There  was  but  one  animal  alleged 
to  have  been  stolen,  the  description  of  which 
was  complete,  except  that  the  grand  Jurors 
were  uncertain  whether  the  animal  was  a 
stallion  or  a  gelding,  but  that  he  was  one 
or  the  other.  Whether  one  or  the  other, 
there  was  no  attempt  to  charge  two  animals 
to  have  been  stolen,  or  one  of  two  different 
animals. 

There  being  no  error  In  the  record,  the 
Judgment  of  the  court  below  Is  affirmed.  AH 
the  justices  concurring,  except  BEAU- 
CHAMP,  J.,  who  tried  the  case  below,  not 
Bitting,  and  BUBWBLU  J.,  dissenting. 


MARTIN  T.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    St'pt.  3.  1904.) 

CUUINAL  LAW— CnANOE  OW  VEN UE—APFKAXr— 
I  BBVIKW— PLEADinO  TO  INDICTlfKNT— 
WITNESS— OOlfPETBMCT. 

1.  Where  a  defendant  charged  with  murder 
takes  a  change  of  venue,  and  the  transcript  cer- 
tilled  to  the  district  court  to  which  the  change 
was  taken  contaioB  a  true,  full,  and  complete 
copy  of  the  Indictment  and  all  of  the  indorse- 
ments thereon  except  the  indorsement  showing 
the  filing  of  such  indicUnent.  and  the  defendant 
goes  to  trial  without  objection,  he  is  bound  by 
a  verdict  of  guilty,  even  though  the  origiuai  in- 
dictment was  not  transmitted  to  the  clerk  of 
the  district  court  of  the  county  to  which  the 
cane  was  transferred :  and  the  fact  that  the 
indictment  was  duty  returned  and  filed  may  be 
shown  by  the  territory  on  the  hearing  of  the 
motion  for  a  new  trial. 

2.  By  section  5330  of  the  Statutes  of  Oklahoma 
of  1893  it  is  made  the  duty  of  this  court,  when 
reviewing  criminal  cases  brought  here  on  ap- 
peal, to  give  Judgment  without  reRard  to  tech- 
nical errors  or  defects,  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  par- 
ties. 

3.  One  charged  with  murder,  who  has  been 
duly  arraigned  and  given  time  to  plead,  but 
who  was  placed  upon  trial  without  any  formal 
plea  of  not  ^ilty  ever  having  been  entered, 
where  the  indictment  was  read  oy  the  clerk  to 
the  jury  tn  the  presence  of  the  defendant  and 
his  counsel,  and  the  Jury  informed  by  the  clerk 
that  the  defendant  bad  entered  a  plea  of  not 
guilty,  and  the  defendant  proceeded  to  trial 
without  objections,  and  introduced  evidence  in 
bfs  defense,  and  was  afforded  every  right  and 
privile^  to  which  he  would  have  been  entitled 
If  he  had  actually  pleaded  not  ^ilty,  is  bound 
by  the  verdict  of  the  jury,  and  will  not  be  heard 
to  say  that  be  never  pleaded  to  the  indictment. 

4.  The  fact  that  one  is  under  sentence  for 
life  in  the  territorial  prison  does  not  dis- 
qualify him  from  testifying  in  a  criminal  case, 
hut  the  fact  of  his  conviction  and  sentence  may 
lie  shown  for  the  purpose  of  affecting  his  creu- 
iliilit>. 


5.  Where  the  evidence  is  anfflcient  to  sapport 
a  conviction,  this  court  will  not  xevenia  tha  find- 
ing of  tile  Jury. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Noble  County; 
before  Justice  Hainer. 

Edward  Martin  was  convicted  of  murder, 
and  brings  error.  Affirmed. 

H.  J.  Sturgis,  L.  N.  Houston,  and  C.  R. 
Buckner,  for  plaintiff  in  error.  J.  C.  Rob- 
berts,  Atty.  Gen.,  and  O.  H.  Woods,  Asst 
Atty.  Gen,,  for  the  Territory. 

BURWELL,  J.  The  appellant,  Edward 
Martin,  was  convicted  of  the  crime  of  mur- 
der in  the  district  court  of  Noble  county,  the 
case  having  been  taken  there  on  a  change  of 
venue  from  Garfield  county,  and  he  appeals 
to  this  court  praying  a  reversal.  It  Is  first 
contended  that  the  transcript  certified  to  by 
the  clerk  of  the  district  court  of  Garfield 
county,  and  by  him  transmitted  to  the  clerk 
of  the  district  court  of  Noble  county,  fails  to 
show  that  any  Indictment  was  ever  returned 
and  filed  against  the  appellant  for  the  crime 
of  murder,  and  that  the  original  Indictment 
should  have  been  transmitted  with  the  tran- 
script, and  filed  with  the  clerk  of  the  court 
In  Noble  county.  For  the  sake  of  argument, 
we  will  concede  that  the  transcript  falls  to 
show  that  the  Indictment  was  filed  in  Gar- 
field county;  yet  It  does  not  necessarily  fol- 
low that  the  case  should  be  reversed.  Crim- 
inal cases  should  be  reviewed  by  appellate 
courts  with  the  Idea  of  promoting  justice, 
and  not  for  the  purpose  of  determining  aa 
to  whether  tbere  is  some  technical  error  by 
which  the  defendant  may  be  aided  in  thwart- 
ing Just  punishment  for  bla  crime.  A  de- 
fendant has  a  right  to  a  fair  and  Impartial 
trial,  and  to  be  protected  by  every  safeguard 
of  the  taw;  but  when  these  are  afforded  him, 
and  the  evidence  establishes  bis  guilt,  no 
technical  error  which  has  not  affected  the 
result  of  the  trial  should  be  made  a  means 
of  escape.  The  Legislature  has  recognized 
the  importance  of  this  principle,  and  by  flec- 
tion 5330  of  the  Statutes  of  Oklahoma  of 
1893  has  provided  tiiat:  "On  an  appeal  the 
court  must  give  Judgment  withont  regard  to 
technical  errors  or  defects,  or  to  exertions 
which  do  not  affect  the  flubfltantlal  rights  of 
the  parties."  In  other  words,  appellate 
courts  are  established  for  the  promotion  of 
Justice,  and  the  correction  of  mistakes  which 
deprive  one  or  the  other  of  the  parties  of 
some  substantial  right.  It  is  not  claimed  bj 
the  appellant  that  the  Indictment  was  not 
filed.  He  simply  claims  that  the  original 
indictment  was  not  forwarded  to  Noble  coun- 
ty and  filed  in  that  court,  and  that  the  tran- 
script made  by  the  derk  of  Garfield  county 
fails  to  show  that  it  was  ever  filed  in  that 
court  The  dkange  of  venne  was  Uikea  at 
the  instance  of  the  defendant  and  It  was 
just  as  much  his  duty  to  call  the  conrt's  at- 


5.  See  CriiuiLul  Law,  vol.  IS,  Cs^C  Dig.  13076. 

Digitized  by  V^OOglC 


Old.) 


MARTIN  T.  TERRITORY. 


8U 


tentioa  to  a  defect  In  the  transcript  as  It  was 
the  duty  of  the  prosecution.  Had  be  directed 
tbe  court's  attention  to  the  defect  in  the 
transcript  before  trial,  the  same  would  doubt- 
leas  hare  been  corrected;  but  he  did  not  do 
so;  and.  Inasmuch  as  the  transcript  con- 
tained a  true,  full,  and  complete  copy  of  the 
lK>dy  of  the  indictment,  and  the  names  of 
the  witnesses  indorsed  thereon,  he  knew  the 
nature  of  the  charge  against  him;  and,  as 
tliere  was  no  controvei-sy  as  to  the  date  of 
tJhe  filing  of  the  indictment,  the  omission 
from  the  transcript  of  that  part  of  the  In- 
dorsement thereon  could  in  no  way  have 
prejudiced  the  defendant.  The  Indictment 
was  properly  returned  and  Sled  in  the  dis- 
trict court  of  Garfield  county,  as  shown  by 
tbe  evidence  introduced  on  the  motion  tor 
a  new  trial.  Therefore,  in  the  light  of  the 
entire  record.  It  is  clear  that  the  defendant 
WKS  not  deprived  of  any  substantial  right 

It  Is  also  contended  that  the  record  fails 
to  show  that  the  defendant  pleaded  to  the 
fndictment;  but  it  appears  from  the  case- 
made  that  the  defendant  was  duly  arraigned, 
and  given  time  to  plead;  that,  having  nb 
means  to  employ  counsel,  the  court  appoint- 
ed an  atttn-ney  to  defend  him,  and  that  he 
filed  a  motion  to  set  aside  the  Indictment 
and  also  a  demurrer,  both  of  wlilch  weie 
presented  to  the  court  and  pasbed  upon  by 
it.  After  the  Jury  was  impaneled,  the  indict- 
ment was  read  by  the  clerk  of  the  court  who 
stated  to  the  jury  that  the  defendant  had 
entered  a  plea  of  not  guilty.  All  of  these 
proceedings  occurred  In  the  presence  of  the 
defendant  and  bis  counsel.  It  is  true  that 
the  great  weight  of  adjudicated  cases  hold 
that  a  trial  without  a  plea  having  been  first 
entered  is  a  nullity,  but  this  rule  has  Its 
exceptions.  A  defendant,  under  the  statute, 
bas  a  right  to  plead  to  the  indictment  or 
accusation.  He  should  be  permitted  to 
choose  wtiat  defense  he  will  make;  but  the 
right  to  do  this  Is  conferred  upon  the  defend- 
ant for  his  benefit  and  in  exercising  this 
privilege  he  is  required  to  act  in  good  faith. 
He  cannot  sit  quietly « by  and  say  nothing 
about  his  failure  to  plead  until  after  the  ver- 
dict and  then  Complain.  The  necessity  of 
a  formal  plea  to  an  Indictment  is  not  a  con- 
stitutional requirement  and,  while  it  was  a 
part  of  the  procedure  at  common  law,  in  this 
territory  It  is  statutory,  and  it  Is  now  well 
settled  that  a  statutory  right  may  be  waived 
even  in  capita]  cases.  If  the  defendant  had 
not  been  permitted  to  plead.  It  was  bis  duty 
to  claim  the  right  to  plead  before  going  to 
trial,  which  he  did  not  do.  The  Jury  had 
been  informed  In  his  presence  that  be  had 
pleaded  not  guilty,  and  after  the  territory 
had  introduced  Its  evidence  and  rested,  be 
Introduced  his  evidence  and  made  his  de- 
fense tbe  same  as  though  Ills  plea  had  actu- 
ally been  entered.  In  tbe  trial  be  was  af- 
forded every  opportunity  to  make  bis  de- 


fense, and  he  saved  his  exceptions  to  the 
rulings  of  the  court  on  other  questions,  and 
claimed  all  of  his  legal  rights.  He  had  as 
full  and  as  fair  a  trl<il  as  he  could  hare  ha<) 
if  the  plea  of  not  guilty  had  actually  beci. 
entered.  The  issue  of  his  guilt  or  Innocein.<- 
was  tried,  and  he  willingly  participated  In 
that  trial,  and  is  bound  by  its  results.  If  thi- 
defendant  had  been  acquitted,  would  a  court 
say  that  the  trial  was  void?  Surely  not. 
Neither  will  the  defendant  be  heard  to  com- 
plain when  he  has  taken  advantage  of  ever>- 
substantial  right  This  objection,  like  tbi* 
fli-st  is  purely  technical,  and  by  his  own 
conduct  his  mouth  Is  sealed.  Bateman  v. 
State  (Miss.)  1  South.  172;  Ransom  v.  State 
(Ark.)  4  S.  W.  658;' United  States  v.  Molloy 
(C.  C.)  31  Fed.  19;  Allyn  v.  State  (Neb.)  3;^ 
N.  "W.  212;  State  v.  Jones  (Iowa)  30  N.  W. 
750;  State  v.  Glave  (Kan.)  33  Tac.  8. 

During  tbe  trial  one  Brady,  who  had  beei. 
convicted  of  a  felony,  and  sentenced  to  im- 
prisonment for  life  in  the  territorial  prison, 
was  called  as  a  witness  for  the  prosecution, 
and  tbe  appellant  insists  that  this  was  re- 
versible error,  for  tbe  reason  that  under  the 
provisions  of  St  1893,  {  2578,  he  was  civilly 
dead,  and  therefore  Incompetent  to  testify. 
This  section  reads  as  follows:  "A  person 
sentenced  to  imprisonment  In  the  territorial 
prison  for  life  Is  thereby  deemed  civilly 
dead;"  and  authorities  are  cited  to  establish 
that  such  a  one  at  common  law  was  not  a 
competent  witness.  Were  tbe  section  of  the 
statute  Just  quoted  the  only  statutory  pro- 
vision on  the  subject,  there  might  be  some 
force  in  the  contention;  but  counsel  have 
overlooked  other  provisions  which  apply  to 
the  case  at  bar.  Tbe  statute  on  which  ai>- 
pellant  relies  has  no  application  to  the  right 
of  such  a  person  to  testify  as  a  witness,  but 
applies  to  other  civil  rights.  St  1803,  S  4209, 
provides:  "No  person  shall  be  disqualified 
as  a  witness  in  any  civil  action  or  proceeding 
by  reason  of  his  interest  In  the  event  of  tbe 
same,  as  a  party  or  otherwise,  or  by  reason 
of  his  conviction  of  a  crime,  but  such  Interest 
or  conviction  may  be  shown  for  the  purpose 
of  affecting  his  credibility."  And  under  sec- 
tion 5207  of  the  same  statutes  the  rules  of 
evidence  In  civil  cases  are  applicable  also  to 
criminal  cases,  except  as  otherwise  provided 
in  the  chapter  on  Procedure  Criminal,  and 
nowhere  In  that  chapter  Is  one  who  has  been 
convicted  of  a  felony  disqualified  to  testify 
as  a  witness.  Brady  was  a  competent  wit- 
ness. 

It  Is  finally  contended  that  the  evidence 
does  not  Justify  the  verdict  The  Jurj- 
weighed  the  evidence  and  found  against  the 
defendant,  and  we  believe  that  It  Is  sufflctent 
to  sustain  the  Judgment  which  Is  hereby  af- 
firmed, at  the  cost  of  appellant  and  the 
Judgment  Is  ordered  carried  Into  execution. 
All  of  the  Justices  concurring,  except  HAIN- 
BR,  J.,  who  tried  the  case  below,  not  sitting. 
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MEIERnOLTZ  T.  TERRITOHT. 
(Supreme  Coort  of  OUaboma.   SepL  2,  1904l) 

PBBJUBT  —  ETIDEHOE  —  TKlDIOr— ISOAPACrTT 
TO  COUMIT  CBIUE— NEW  TRIAL. 

1.  On  the  trial  of  a  charge  for  perjury  the  ev- 
idence Deed  not  be  limited  to  proof  of  exact 
words  alleged;  proof  of  the  mitwtauce  ie  suffi- 
cient. 

2.  In  a  crioiiDal  case  this  court  will  not  dis- 
turb the  verdict  of  the  jury  unlesa  there  is  an 
entii-e  absence  of  testimony  on  some  material 
isBiie,  or  the  evidence  so  clearly  preponderates 
fa  favor  of  the  defondant  as  to  suggest  the  pos- 
sibility that  the  verdict  was  the  result  of  mis- 
apprenension  or  partiality. 

3.  That  the  defendant  is  incapable  of  com- 
mitting crime  by  reason  of  baiiu  under  14  jvan 
of  age  cannot  be  presented  the  firtt  time  by  mo- 
tion for  new  trial. 

(Sjllabui  by  the  Coort) 

Error  from  District  Court,  Bogee  Mills 
Oonuty;  before  Justice  James  E.  Beaa- 
diamp. 

Sam  MelerboltE  was  convicted  of  perjury, 
and  brings  error.  Affirmed. 

D.  B.  Welty  and  J.  W.  Johnson,  for  plain- 
tur  In  error.  J.  C.  Robberts,  Atty.  Gen.,  and 
C  H.  Woods,  AS8t  Atty.  G«a,  for  the  Ter- 
litoiy. 

BURFOBD,  C  J.  The  plaintiff  In  error, 
Sam  Meterboltz.  was  convicted  In  the  dis- 
trict court  of  Roger  Mills  county  of  the 
crime  of  perjurj,  and  sentenced  to  five  rears 
In  the  peoltentlaiy.  He  brings  the  case  here 
for  review,  and  his  counsel  argue  three  ques- 
tions upon  which  they  ask  a  reversal  of  the 
the  JndgmenL 

The  first  contention  Is  that  there  Is  a 
material  variance  between  the  proof  and  the 
averments  as  to  what  the  defendant  testified 
to  In  the  case  upon  which  the  perjury  is 
based.  There  Is  no  merit  In  this  oonten- 
tlon.  It  is  true  tbat  the  witnesses  who  tes- 
tified for  the  territory  were  unable  to  give 
the  exact  language  used  by  the  defendant  in 
his  testimony  on  the  former  trial,  but  tbey 
remembered  the  material  portions  of  It.  and 
stated  the  sulMtanoe  of  bis  testimony,  and 
this  was  all  that  was  required.  It  Is  not 
necessary  to  give  the  exact,  language  of  the 
witness  or  of  the  averment  in  the  indictment. 
Proof  of  the  substance  is  sufficient  2  Mc- 
clain's Orlm.  Law,  i  88S;  Taylor  v.  State, 
48  Ala.  167. 

It  la  next  contended  that  the  evidence  la 
insufficient  to  support  the  verdict  of  guilty. 
Counsel  urge  this  contention  with  consider- 
able strenuosity.  We  have  carefully  and  con- 
siderately examined  and  weighed  the  tes- 
timony, and,  while  there  Is  conflicting  and 
contradictory  evidence  on  every  controverted 
Issue.  vVe  find  ample  competent  evidence  In 
support  of  each  material  averment  In  this 
state  of  the  record  we  cannot  disturb  the 
verdict  unless  it  is  apparent  that  the  verdict 
was  the  result  of  misapprehension  or  par- 
tiality, and  we  find  nothing  to  'warrant  such 

1  L  See  Perjury.  voL  89,  Cent.  Dig.  i  SS. 


Inference.  This  court  has  repeatedly  and 
In  varied  language  laid  down  the  rule  by 
whl(9i  it  will  be  governed  where  the  defend- 
ant appears  to  have  had  a  fair  trial,  and 
the  evidence  reasonably  toads  to  eopport  the 
verdict  '  While  we  have  not  always  stated 
the  rule  In  the  same  language,  the  purpose 
has  been  to  respect  the  verdict  of  the  Jury 
in  all  eases  where  the  Jury  bad  Bufflctent 
evidence  to  antliorize  the  verdict  and  there 
xvas  no  reason  to  believe  that  the  verdict 
was  other  than  the  result  of  Impartial  judg- 
ment In  the  case  of  Sennon  v.  The  Terri- 
tory, 6  Okl.  685,  50  Pac  172,  the  court  said: 
"Where  a  Jury  finds  the  evidence  snffllcient 
upon  which  to  base  a  verdict  of  guilty,  and 
the  trial  court  is  satisfied,  the  Supreme  Court 
will  not  set  aside  such  verdict  unless  it 
finds  Bucb  a  lack  of  evidence  as  to  raise 
a  presumption  of  Inniocence."  In  the  case  of 
Douthltt  V.  The  Territory,  7  Okl.  65,  64 
Pac.  312,  the  rule  was  stated  thus:  "This 
court  will  not  be  warranted  in  reversing  tlie 
finding  of  a  Jury  on  the  facts  unless  there 
is  an  entire  failure  of  proof  upon  some  ma- 
terial and  necessary  point"  Again,  upon  ttie 
same  question,  in  Boggs  v.  The  United  States, 
10  Okl.  424,  63  Pac.  969,  65  Pac.  927,  this 
court  said:  "If  upon  an  examination  of  the 
entire  record  the  court  Is  satisfied  that  there 
is  evidence  in  the  case  which  reasonably 
tends  to  sustain  the  findings,  the  verdict  of 
the  Jury  will  not  be  disturbed."  In  Harvey 
V.  The  Territory,  11  Okl.  166,  66  Pac  837,  It 
was  said:  'This  court  will  not  disturb  the 
verdict  of  a  Jury  upon  a  controverted  ques- 
tion of  fact  where  there  Is  ample  testi- 
mony both  for  and  against  the  fiict  at  issue." 
In  Smith  V.  The  Territory,  11  Okl.  656,  69 
Pac.  803,  this  court  again  states  the  rule  In 
the  following  language:  "It  is  the  settled 
law  of  this  court  that,  where  the  evidence 
reasonably  tends  to  sustain  tbe  verdict  and 
when  the  Jury  has  been  properly  Instructed 
as  to  the  law,  and  a  motion  for  new  trial 
has  been  denied,  and  the  verdict  of  the  Jury 
approved  by  the  trial  court  this  court  will 
not  Invade  the  province  of  the  Jury  to  weigh 
the  evidence  and  disturb  the  verdict."  This 
court  In  New  v.  The  Territory,  12  Okl.  172, 
70  Pac.  198,  upon  the  same  subject  said: 
"Where,  after  an  examination  of  the  entire 
record.  It  appears  that  the  defendant  has  had 
a  fair  and  Impartial  trial,  and  that  no  ma- 
terial error  has  been  committed  by  the  trial 
court  and>the  verdict  seems  to  be  amply  sus- 
tained by  the  evidence,  this  court  will  not 
disturb  the  verdict  or  Judgment  of  the  trial 
court"  While  there  is  no  material  dif- 
ference In  the  results  from  the  various  ways 
this  rule  has  been  stated,  the  court  has  not 
been  harmonious  In  prescribing  the  rule  in 
the  past  and  this  fact  may  have  led  practi- 
tioners In  this  court  to  persist  In  ui^ng 
upon  us,  orally  and  In  brief^  their  argu- 
ments and  reasons  to  Induce  the  court  to 
set  aside  verdicts  solely  on  the  ground  of 
the  weight  of  the  evidence  or  the  credibility 
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of  witnesses.  White  this  coart  will  and  does 
examine  the  evidence  in  every  case  where  It 
Is  arsrned  that  the  evidence  U  insofflclent 
to  support  the  verdict,  yet  It  la  rare  that 
we  Qnd  a  case  where  such  examination 
would  be  required  if  counsel  for  the  com- 
plalnlns  party  would  bear  In  mind,  when 
preparing  the  case  for  the  court,  and  ai>- 
ply  the  role,  that  the  appellate  court  will 
not  weigh  conflicting  and  contradictory  evi- 
dence which  baa  been  passed  upon  by  the 
Jury  and  trial  "court,  but  will  only  Interfere 
where  there  Is  an  entire  absence  of  testi- 
mony upon  some  material  Issue,  or  that  the 
evidence  so  clearly  preponderates  In  favor 
of  the  defendant  as  to  suggest  the  possibility 
that  the  verdict  was  the  resnlt  of  misappre- 
hension or  partiality.  The  latter  rule  was 
laid  down  In  the  case  of  IT.  S.  v.  Harris,  S 
Utah,  437,  17  Pac.  75,  and  while  it  In  effect 
Is  practically  the  same,  we  think  It  a  clearer 
and  more  concise  statement  of  the  4aw  than 
that  which  this  court  has  generally  used,  and 
we  approve  it  as  the  correct  statement  of  the 
law  in  criminal  cases. 

The  last  contention  suggested  by  the  plain- 
tiff In  error  is  that  he  wds  slightly  under 
14  years  of  ag*:,  and  there  was  no  proof  of 
his  capacity  to  commit  crime,  or  of  his 
knowledge  of  the  wrongfulness  of  the  act 
This  was  a  proper  matter  to  suggest  on  the 
trial  of  the  cause.  There  Is  uotblng  In  the 
record  showing  or  suggesting  the  age  of  the 
defendant  prior  to  the  motion  for  new  trial. 
In  defendant's  motion  for  new  trial  counsel 
in  an  unverified  and  uncorroborated  state- 
ment say  that  be  Is  under  14  years  of  age. 
The  falhire  to  present  this  question  to  the 
trial  court  at  the  proper  time  and  In  the 
proper  manner  is  a  waiver  of  the  question, 
and  this  court  cannot  consld^  It  on  appeal. 

We  find  DO  material  error  In  the  record. 
Tbe  Judgment  of  the  district  court  of  Roger 
JUlJls  county  la  affirmed,  and  the  cause  Is  re- 
manded to  said  court,  with  directions  to  exe- 
cute the  Judgment,  and,  if  the  prisoner  la  on 
ball,  tbe  clerii  is  directed  to  issue<  to  the  sher- 
iff a  commitment  for  said  prisoner  without 
delay.  All  the  Justices  concur,  except  BEIAtT- 
CHAMP,  J.,  who  tried  Uie  case  below,  pot 

SittlDS. 


WADB  T.  OBOITOH. 
<8iiprnM  Court  (rf  OWahoma.  8,.  1904.) 

TAX  DU'd— BBCITALS—aAIX  TO  COnniT— EJSOX- 
mifT— TENDEB  OP  TAXES  AND  PEI1AI.- 
TIC»— ADVEBSB  POSSESSION. 

1.  Wb«re  the  reeital  iri  a  tax  deed  shows  a 
Kle  to  the  oounty  and  e  deed  obtaioed  by  virCne 
ot  the  i«le  to  the  county,  the  deed  must  contain 

a  recital  to  ahow  the  right  of  the  county  to  pur- 
chase at  such  tax  sale;  and,  aniesa  such  deed 
oontains  mcfa  a  recital,  it  is  void  on  Its  face. 

2.  Where  a  tax  deed  Is  void,  it  is  not  neces- 
nry  for  tbe  owner,  in  an  action  of  ejectment, 
to  tender  or  pay  any  of  the  tiixea,  interest,  and 
penalties  for  which  the  property  was  illegally 
taxed  and  sold,  and  tbe  tax  deed  iasaed. 

T  B.  8m  Taxation,  vol.  4B.  C«it.  Dig.  |  UUS. 


3,  A  possession,  to  be  adverw,  must  be  open, 
visible,  continuous,  and  exclusive,  with  a  claim 
of.  ownership,  such  as  will  notify  parties  seek- 
ing information  upon  the  subject  that  the  prem- 
ises are  not  held  in  subordination  to  any  title 
or  claim  of  others,  but  against  all  titles  and 
datmanta. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma  Coun- 
ty; befoie  Justice  B.  F.  Burwell. 

Action  by  Mary  C.  Crouch  against  Willis 
A.  Wade  and  others.  Judgment  for  plain- 
tiff, and  defendant  Wade  brings  error.  Af- 
firmed. 

Shartel,  Keaton  &  Wells,  for  plaintiff  In 
error.  J.  B.  Kobertson,  for  defendant  In 
error  Mary  a  Crouch. 

HAINBB,  3.  This  was  BO  action  of  eject- 
ment brought  In  the  district  comt  of  Okla- 
homa connty  by  Mary  0^  Crouch  against 
Willis  A.  Wade  and  otbm  to  recover  pos- 
session of  a  lot  In  South  Oklahoma  Addl- 
tkn  to  Oklahoma  City.  Judgment  for  plain- 
tiff fw  recovery  of  the  possession  of  the  real 
estate  In  contrarersy,  f^m  which  Jnd^ent 
tbe  plaintiff  In  error,  Willis  A.  Wade,  ap- 
peals. 

Tbe  plaintiff.  In  her  petition,  alleged  ttiat 
she  was  the  legal  and  equitable  owner  of 
the  real  estate  In  controrersy,  and  that  the 
defendants  Wade  and  Overbolser  vnlawfully 
kept  har  oat  of  the  possession  of  the  same. 
The  defendant  Wade  answered  by  way  of  a 
general  denial,  and  claimed  tide  under  a 
tax  deed.  It  appears  from  the  record  that 
the  lot  In  controversy  was  finally  awarded 
to  George  W.  Coffman  on  March  9,  1809, 
and  a  deed  was  tesoed  to  him  on  aaUl  data 
by  tile  town-site  tmstees,  acting  for  and  on 
behalf  of  tlio  government  of  the  United 
States;  that  on  September  24,  1896^  Oil- 
man deeded  said  lot  to  the  defendant  in 
error,  Mary  C.  Crouch,  by  general  warranty 
deed;  that  tbe  lot  which  was  the  subject 
of  the  controversy  was  assessed  for  the 
taxes  of  the  years  1892,  1893,  1894,  and 
1805;  and  that  on  April  17, 1897,  the  county 
treasurer  of  Oklahoma  county  executed  a 
tax  deed  to  one  W.  H.  Ebey  for  said  lot 
for  tbe  taxes  assessed  and  charged  against 
said  properly  for  the  year  1892,  and  sold 
by  the  county  treasurer  on  September  4, 
1898i.  It  further  appears  that  on  June  27, 
1897,  W.  H.  Ebey  and  his  wife  deeded  said 
lot  to  Levi  Overbolser,  one  of  the  defendants 
herein.  On  March  9,  3900,  Levi  Overbolser 
deeded  said  property  by  quitclaim  deed  to 
WllUs  A.  Wade,  the  plaintiff  In  error.  The 
title  to  the  lot  in  controversy  did  not  pass 
from  the  United  States  to  George  W.  Coff- 
man, the  rightful  claimant,  until  March  9, 
1896,  and  hence  the  property  was  not  sub- 
ject to  taxation  until  said  date.  Bockfiuger 
V,  Foster.  10  Ok!.  488,  82  Pac.  799;  Security 
Company  v.  McFherson,  7  Okl.  332,  54  Pac. 
489;  McDaid  v.  Oklahoma,  ISO  U.  S.  209, 
14  Sup.  Ct.  59,  S7  L.  Ed.  1065.  The  tax  deed 
shows  on  Its  face  that  the  lot  I9  question 
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wu  purAased  at  public  auction  1>t  the  conn- 
t7  treasurer  for  the  amount  of  the  taxes, 
Interest  penaltlei^  and  costs  then  due  and 
remaining  unpaid.  There  Is  nothing  In  the 
deed  that  shows  or  tends  to  show  that  the 
land  conid  not  have  heen  sold  to  some  other 
part7  for  the  same  price*  provided  the  treas- 
ure had  not  made  his  bid  or  offer.  In 
Hanenfcratt  t.  Hamll,  10  Okl.  219.  61  Pae. 
1030,  the  court,  in  passing  upon  this  Identical 
question,  said:  "We  take  the  law  to  be  well 
settled  that  where  the  reclt&Is  In  the  tax 
deed  show  a  sale  to  the  county,  and  a  deed 
obtained  by  virtue  of  a  sale  to  the  county, 
the  deed  must  contain  redtals  to  show 
the  right  of  the  county  to  purchase  at  such 
tax  sales;  that,  if  the  redtals  of  ttie  tax 
deed  show  the  county  to  be  a  competitive 
bidder  at  said  tax  sale,  such  redtals  render 
tbe  tax  deed  void.'*  It  follows  that  the  tax 
deed  Issued  by  the  treasurer  of  Oklahoma 
county  to  Ebey  was  void. 

The  land  not  being  subject  to  taxation, 
and  the  deed  being  absolutely  void,  it  waa 
not  necessary  for  the  jdalntlff  to  tender  cr 
offer  to  pay  any  of  the  taxes,  interest,  or 
penalties  for  which  the  land  was  sold  and 
the  tax  deed  Issued.  Frnzler  v.  Price,  8 
Okl.  268.  68  Pac.  751;  MoriOTv  v.  Smith,  8 
Okl.  287,  61  Pac.  3G6. 

Bnt  It  is  contended  by  plaintiff  In  error 
that  the  deed  from  Goffman  to  Uary  a 
Grouch  was  void  for  the  reason  that  the 
undisputed^  evidence  shows  that  the  defend- 
ant Wade 'was  holding  adverse  posaessliHi 
of  the  premises  involved  at  tbe  time  the  prtqH 
erty  was  conveyed  from  Coffman  to  Mary  OL 
Crouch.  We  cannot  concur  In  thla  view. 
It  is  true  that  tbe  evidence  shows  that  Wade 
was  residing  on  the  lot  In  question  at  tbe 
time  the  conveyance  was  made,  bnt  It  does 
not  disclose  that  at  tbat  time  he  was  In 
possession  under  any  dalm  of  r^bt,  or  under 
color  of  title.  On  the  contrary,  the  evidence 
discloses  that  Wade  was  in  possesdon  of  tbe 
lot  at  that  time  by  permission  of  Overholser, 
and  that  he  did  not  receive  the  quitclaim 
deed  from  Overholser  to  tbe  property  in  ques- 
tion until  a  long  time  tbereaftw,  to  wit;  on 
&larch  19,  1900,  and  did  not  dalm  said 
property  until  that  time.  For  adverse  pos- 
i4v3slon  to  be  effective,  It  must  not  only  be 
bostlle  to  the  title  of  the  true  owner,  bat, 
tu  addition  thereto,  it  must  be  either  under 
a  claim  of  right  or  under  some  color  of 
title.  Here  naked  possession  or  occupancy 
of  the  premtses,  no  matter  how  long,  with- 
out a  dalm  of  right  or  color  of  title,  cannot 
ripen  Into  a  good  title,  bnt  must  always  be 
regarded  as  tnlng  an  occupancy  for  tbe  use 
and  benefit  of  the  true  owner.  To  consti- 
tute the  basis  of  an  adverse  possession,  the 
entry  upon  the  property  must  be  accompa- 
nied by  a  daim  of  right  In  Am.  ft  Eng. 
Knc.  Law,  vd.  1  (2d  Ed.)  p.  789,  the  rule 
la  thus  stated:  "It  Is  an  actual,  visible,  and 
pxdnslve  approbation  of  land,  commenced 
iind  continued  under  a  claim  of  right,  with 


the  Intent  to  assert  such  claim  against  tbe 
true  owner,  and  accompanied  by  such  an 
Invadon  of  tbe  rights  of  the  opposite  party 
as  to  give  him  a  cause  of  action."  And 
again,  on  page  795  of  tbe  same  volume,  It  la 
said:  "There  are  five  essential  elements  nec- 
essary to  constitute  Ka  effective  adverse  pos- 
session: First,  the  possession  must  be  hos- 
tile, and  under  a  claim  of  right;  second.  It 
must  be  actual;  third,  it  must  be  open  and 
notorious;  fourtli.  it  must  be  exdnslve;  and, 
flfth.  It  must  be  continuous.  If  any  of  these 
constituents  Is  wanting,  the  possession  will 
not  effect  a  bar  of  the  legal  title."  In  Shar- 
on V.  Tucker,  144  U.  S.  S33,  12  Sup.  Ct  720, 
S6  L.  Ed.  532,  tbe  Supreme  Court  of  the 
United  States  has  laid  down  the  following 
rule:  "A  possession,  to  be  adverse,  must  be 
open,  visible,  continuous,  and  exclusive  with 
a  daim  of  ownersbip,  such  as  will  notify 
parties  seeking  Information  upon  the  8nt>- 
ject  tbat  the  premises  are  not  beld  In  subordi- 
nation to  any  title  or  claim  of  others,  but 
against  all  titles  and  claimants."  Measured 
by  tbls  rule,  which  Is  unquestionably  the 
true  doctrine,  the  evidence  wholly  falls  to 
show  tbat  the  plaintiff  in  errw  waa  In  the 
adverse  possession  of  the  property  in  ques- 
tion at  the  time  the  conveyance  was  made 
from  Goffman  to  Mary  C.  Crouch  and  at  tbe 
time  this  action  was  brought.  The  doctrine 
announced  In  Galbralth  v.  Paine  (S.  D.)  06 
N.  W.  258,  baa,  therefore,  no  application  to 
tlie  facta  of  this  case. 

Mo  error  appearing  in  tbe  record,  the  Judg- 
ment of  the  court  below  Is  affirmed.  AH  the 
Justices  concurring,  except  BUBWELU  J., 
who  tried  tbe  cose  twlow,  not  sitting. 


MANNING  V.  UNITED  STATES. 
(Snprane  Court  of  Oblahoma.    Sept.  8,  1904.) 

OSUUNAL  I.AW— EBSOB  UUST  BE  POIMHEn  OUT 
— PAILURK  TO  FILE  BRIEFS. 

L  An  appellate  court  will  not  search  for  er- 
ror, bat  it  im  the  duty  ot  one  appealing,  even 
in  a  criminal  case,  to  direct  the  attention  of  the 
appellate  court  to  the  particular  errors  com- 
plained of.  • 

(Syllabns  by  the  Oonrt) 

Enor  from  District  Court,  Caddo  County; 
before  Justice  F.  E.  Gillette. 

Tom  Manning  was  convicted  of  selling 
Uqnor  to  Indians,  and  brings  error.  Affirmed. 

Mitchell  &  Lane,  for  plaintiff  In  error. 
Horace  Speed,  U.  S.  Atty. 

BURWELL,  J.  Tbe  appellant  was  con- 
victed of  disposing  of  Intoxicating  liquors  to 
Indians.  He  appeals  to  tbls  court  and  prays 
a  reversal  of  tbe  Judgment  and  sentence.  He 
has  filed  no  briefs.  If  there  Is  any  error  in 
the  record,  It  Is  his  duty  to  point  It  out  to  the 
court.    An  appellate  court  will  not  Search 


*[  1.  Sm  Criminal  Law,  toL  U.  C«Dt  Die  H  2964, 
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for  error,  and  our  attention  has  been  called 

to  none. 

Tbe  Judgment  of  the  lower  court  la  hereby 
affirmed,  and  It  Is  ordered  that  It  be  carried 
tnto  execution  at  the  cost  of  the  appellant 
All  of  tbe  JostlceB  concurring,  ercept  OIL- 
LETTE.  J.,  who  tried  tbe  case  in  the  court 
ttelow,  mot  dtting. 


OLDS  et  al.  t.  TRADERS*  BANK  OP  KAN- 
SAS CITY,  MO. 
(Supreme  Court  of  Oklahoma.    Sept.  8,  1901.) 

APPEAL— BIVIEW—FIKDINaa  OF  rACT. 

1.  Fiodinga  of  the  trial  court  upon  contro- 
verted  qaestlrau  of  fact  will  not  be  disturbed 
by  tbe  Soi»«Die  Conrt  in  a  case  whwe  there  is 
competent  evidence  to  reasonably  anpport  such 
findmgs. 

(Syllabus  by  the  Court) 

Error  from  District  Gonrt.  Greer  County; 
before  Justice  F.  B.  Gillette. 

Action  by  the  Traders*  Bank  of  Kansas 
City.  Ma.  against  J.  N.  Olda  and  others. 
Judgment  for  plalntlfC  and  defendants  bring 
error.  Affirmed. 

This  was  an  action  brought  by  the  defend- 
ant In  error  against  plalntllfs  in  error  In 
the  district  court  of  Greer  county,  upon  a 
promissory  note,  which  reads  as  follows: 
"Granite  Okla.,  5/8/01. 

"We  tile  undersigned  promised  to  pay  Etna 
.M.  .Tones  Two  thousand  Five  hundred  (2500.- 
00)  Dollaia;  sixty  days  from  date;  interest 
I-     pel-  annum;  value  rec'd. 

•A.  Olds,  Prest;  John  B.  Jones,  J.  L. 
Hughes; 

"M.  A.  Smith,  T.  M.  Robinson.  Sec." 
Said  note  bearing  the  following  indorse- 
ments: 

"Pay  to  John  B.  Jones,  Etna  M.  Jones. 
"Pay  to  Traders  Bank  of  Kansaa  City, 
payment  guaranteed. 

"John  B.  Jones." 
Plaintiffs  in  error,  answering,  admit  the 
execution  of  the  note  sued  on,  denying,  how- 
ever, that  they  signed  the  same  In  their  in- 
dividual capacity,  but  that  they  signed  the 
note  in  their  representative  capacity  as  offi- 
cers and  directors  of  the  Granite  Brick  Com- 
pany, a  corporation  organized  and  existing 
under  the  laws  of  Oklahoma  Territory;  and 
that  at  the  time  of  the  execution  of  said 
note  Etna  M.  Jones,  the  payee,  fully  under- 
stood that  they  signed  the  same  In  tbelr 
representative  capacity  as  officers  and  direct- 
or* of  the  aald  Granite  Brick  Company,  and 
■aid  note  was  accepted  by  the  said  payee 
with  tbe  understanding  and  belief  that  tbe 
same  was  properly  signed  In  the  manner  and 
form  to  bind  and  obligate  said  Granite  Brick 
Company.  Trial  was  had  in  the  district 
court  of  Qreer  coun^.  Evidence  was  heard, 
and  the  court,  after  tiearlng  tbe  evidence 
for  tMtb  plaintiffs  In  error  and  defendant  In 
error,  found  for  the  defendant  in  error,  and 
rendered  Judgment  agalnat  plaintlffa  la  er- 


ror severally  In  the  sum  of  1^,916.66  and 
costs.  Motion  for  a  new  trial  was  overruled, 
and  exceptions  saved.  Plaintiffs  in  error 
bring  case  here  by  petition  in  error  and  case- 
made  for  review. 

C.  H.  Eagin,  Wells  ft  Mathews.  J.  B.  Ter- 
ral,  and  T.  M.  Robinson,  for  plaintiffs  in  er- 
ror. B.  F.  Tan  Dyke,  for  defendant  In 
error. 

BEAUCHAMP,  J.  (after  stating  the  facts). 
The  contention  of  the  plaintiffs  In  error  in 
the  court  below,  as  disclosed  by  the  record, 
was  that  they  signed  tbe  note  sued  on  as  otH- 
cers  and  directors  of  the  Granite  Brick  Com- 
pany, a  corporation;  that  John  B.  Jones  se- 
cured a  loan  in  the  sum  of  $2,500  from  his 
wife,  Etna  M.  Jones,  for  tbe  Granite  Brick 
Company,  and  tUnt  In  so  doing  he  was  acting 
as  the  agent  of  his  wife;  that  he,  as  such 
agent  bad  full  knowledge  of  the  fact  that 
the  loan  was  so  negotiated  by  the  Granite 
Brick  Company,  and  that  when  the  plaintiffs 
in  error  signed  the  same  It  was  only  intended 
I  that  they  should  bind  the  corporation.  Evi- 
dence was  Introduced  and  heard  by  the 
court  upon  all  of  these  questions,  and  the 
court  found  and  rendered  Judgment  for  the 
defendant  In  error.  There  was  evidence  sup 
porting  the  findings  of  the  court,  and  this 
court  bas  repeatedly  held  tiiat  the  Snding  of 
the  trial  court  upon  a  controverted  questlo" 
of  fact  will  not  l)e  disturbed  by  this  court 
where  there  Is  competent  evidence  to  reason- 
ably support  such  finding  of  fact  Moore  v. 
BevlB,  0  Okl.  672,  60  Pac.  503;  Gillette  and 
Libbey  et  al.  v.  Murphy,  Carroll  &  Brougb. 
T  Okl.  91.  54  Pac.  413;  Meyer  Bros.  Druy 
Co.  V.  Kelley  et  a!.,  5  Okl.  118,  47  Pac.  lOOr.; 
Light  V.  Canadian  County  Bank,  2  Okl.  543, 
37  Pac.  1075;  The  National  Bank  of  Guthrie 
V.  Earl,  2  Okl.  617,  30  Pac.  391;  Darlington- 
Mlller  Lumber  Co.  v.  Lobsitz,  4  Okl.  3oo,  40 
Pac.  4S1;  Tootle  et  al.  v.  Brown,  4  Okl.  612,  46 
Pac.  5."»0.  Tills  court  ^vlll  not  reverse  find- 
ings of  fact  made  by  a  district  court  because 
of  the  Insufficiency  of  the  evidence  upon 
which  such  findings  are  based,  provided  the 
evidence  reasonably  tends  to  support  Its 
finding;  and  when  the  evidence  has  been 
produced  below  upon  all  tbe  points  Included 
in  the  findings  of  fact  made  by  the  trial 
court  If  such  evldeuce  reasonably  tends  to 
support  tbe  findings,  such  findings  of  fact 
will  not  be  disturbed  by  this  court;  and  the 
rule  upon  this  subject  Is  tbe  same  when  the 
case  Is  submitted  to  the  court  below  without 
a  jury  as  when  a  jury  is  Impaneled  to  try  the 
cause. 

Counsel  for  plaintiffs  in  error  direct  our 
attention  to  the  case  of  Janes  v.  Citizens' 
Bank,  9  Okl.  546,  GO  Pac.  290.  In  that  case 
it  was  held  that:  "Where  anything  appears 
on  the  face  of  the  instrument  whlcb  suggests 
a  doubt  or  ambiguity  as  to  the  party  bound, 
or  the  character  in  which  any  of  tbe  persons 
who  signed  the  instrument  acted,  parol  tes- 
timony Is  admissible  as  Itetween  the  orig- 
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Inal  iNirtlM  for  tbe  purpose  of  abowlng  "Qio 
true  intent  and  meanlnf  of  tbe  parties." 
In  tbat  case  the  trial  court  declined  to  con- 
sider oral  testimony  to  show  tfaat  it  was  the 
Intent  of  the  parties  to  bind  the  corporation, 
and  not  to  bind  the  defendanto  individually. 
In  this  case  the  trial  coort  admitted  and  con- 
sidered oral  testimony,  both  in  support  of 
and  asalnst  the  Issue  raised  by  plaintiffs  In 
errw  In  their  answer. 

Upon  an  examlnadon  of  the  record,  we 
find  that  there  was  competoit  evidence  suffi- 
cient to  sustain  the  findings  of  the  trial  court 
The  Judgment  of  the  district  court  of  Greer 
county  Is  Oierefore  affirmed,  with  costs  to 
the  plaintiffs  in  error.  All  the  Justices  con- 
cnrcliic,  eaux0t  OIU^BiyrE,  J,  wha  tried 
the  cause  below,  not  sitting. 


STRICKLEE  t.  GITCHBL. 
(Sopreme  Court  of  Oklahoma.    Sept.  S,  1901.) 

SUBCrm— CONTBIBTTTIOIt  —  PASTNEBSHIP— BX- 
ISTBNCa— EVIDENCE — APPEAL— BE  VIEW— 

quBsnoNB  or  pact— iNsrsccTions. 

1.  Where  two  penons  are  co-sureties  upon  a 

Sromlssory  note,  and  are  jointly  aod  severally 
ound  to  pay  the  same,  ana  one  of  them  im  com- 
pelled to  pay  the  entire  indebtedness,  he  is  en- 
titled to  recover  contribution  from  his  co-sarety. 

2.  Where  one  denies  that  he  Is  a  member  of 
a  partnmhip,  the  bm-den  is  upon  the  party  al- 
leging the  partnership,  and  this  is  a  question 
of  fact  for  determination  by  the  jury. 

3.  Where  a  person  becomes  a  member  of  a 
partnerahip,  be  does  not  thereby  Bsaame  the 
previous  indebtedness  of  the  firm,  nor  is  be 
bound  thereby,  In  tbe  absence  of  an  express  or 
Implied  promise  to  pay  the  same,  as  such  part- 
ner. 

4.  When  controverted  questions  of  fact  are 
submitted  to  a  jury,  and  the  evidence  adduced 
is  conflicting  and  contradictory,  but  there  is 
competent  e^dence  reasonably  tending  to  sup- 
port every  material  all^tion  necessary  to  up- 
bold  the  verdict,  EUid  the  trial  court  has  ap- 
proved the  verdict,  and  rendered  Judgment  In  ac- 
cordance therewith,  and  a  new  trial  has  been 
refused,  this  court  will  not  disturb  the  verdict 
of  the  jury  and  the  judgment  of  the  court  on 
the  weight  of  such  conflicting^  evidence. 

5.  Id  this  jurisdiction  the  jury  are  tbe  exclu- 
sive ^dges  of  the  facts  of  the  case,  and  of  the 
credibility  of  the  witnesses,  and  ot  tbe  weight 
to  be  Riven  to  their  testimony. 

6.  Where  the  plaintiff  testifies  to  a  given 
state  of  facts,  but  is  contradicted  by  a  number 
nf  witnefises  for  the  defendant,  it  is  not  error 
for  the  court  to  charge  tbe  jury,  at  tbe  request 
of  the  plaintiff,  that  "the  testimony  of  one 
credible  witneio  may  be  entitled  to  more  weight 
than  tbe  testimony  of  many  otbers,  if,  as  to 
those  other  witnesses  yon  nave  reason  to  be- 
lieve, and  do  believe  from  the  evidence  and  all 
the  facts  before  you,  that  such  other  witnesses 
have  knowingly  testified  untnithfully,  and  are 
not  corroborated  by  other  credible  wftoessea.  or 
by  circumstances  proved  In  the  case." 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Gnrfleld  Coun- 
ty; before  Justice  James  K.  Renuchnmp. 

Action  by  Phcebe  Gltcbel  against  Jacob  B. 
Strlckler.  Judgment  for  plaintiff,  and  de- 
fendant brln£^  a'ror.  Affirmed. 


1 1.  Sea  PsrtBuiUp,  toL      Oant  Dig.  I  «L 


This  Is  an  action  for  omtrlbuttou,  brought 
by  Phcebe  Gitehei  against  Jacoli  B.  Strickler, 
as  a  ooHiurety  on  two  promissory  notes  al- 
leged to  have  been  paid  1^^  the  platotlff.  Ttie 
material  aTermente  In  tiie  petition  are  tliat 
on  March  20, 1889,  tbe  firm  of  Stric&ler  Bros., 
composed  o<  H.  B.  Sirlckler,  J.  R.  StricAler. 
A.  L.  Strlckler,  and  Edna  3.  Btricklar,  who 
were  doing  a  general  merchandise  business 
in  Sheldon,  In  the  stote  of  Illinois  under  the 
firm  name  and  style  of  Strlckler  Bros.,  made, 
executed,  and  delivered  a  certain  promissory 
note,  in  the  sum  of  VtJOOO,  to  Louis  J.  Gold- 
man, payable  on  Janoaiy  1,  1900.  Said  note 
was  signed  by  Strlcfeler  Bros.,  Jacob  B. 
Strlckler,  the  defendant,  and  Phcebe  Gltehel, 
tbe  plaintiff.  On  Septwber  9,  1899,  anothcu- 
note  was  executed  to  tbe  dtiiepa'  Bank  of 
Sheldon.  111.,  for  $2,000,  payable  six  months 
after  date,  signed  by  Strlckler  Bros..  Bdna 
J.  Stri^ler,  Phcebe  Gltehel,  and  Jacob  B. 
Strlckler.  Tbe  plaintiff  fnrtiier  alleged  that 
Phoebe  Gltehel  and  Jacob  B.  Strlckler  were 
sureties  upon  said  notes;  tliat  Uie  firm  of 
Strlckler  Bros.,  and  Edna  3.  Rtritklet  be- 
came and  were  insolTrat  prior  to  tbe  matu- 
rity of  said  notes,  and  that  Oiey  failed  and  re- 
fused to  pay  the  same,  and  that  boOi  ot  aaid 
notes,  together  with  all  accrued  interest,  were 
paid  by  Pbcebe  Gttchel,  and  tbat  she  is  the 
ownw  and  bolder  thereof;  ttiat  since  tlie 
payment  of  said  notes,  said  Strlckler  Bros, 
and  Edna  3,  Stsickler  have  remained  Insol- 
vent, and  have  not  paid- any  portion  of  said 
notes  to  thia  plaintiff;  aod  tiuU  the  said  oi>* 
surety  upon  said  notes,  Jacob  B.  Strlckler, 
has  also  failed  and  neglected  to  pay  any  por- 
tion thereof  to  this  plaintiff.  To  this  petttlon 
of  "Oie  pialntifl  the  defouUBt,  Jacob  B. 
StridEler,  filed  an  tuuwtx,  in  which  1»  ad- 
mitted the  execution  of  the  notes,  aa  alleged 
in  tbe  plaintiff's  petition,  but  denied  that  the 
plaintiff  ever  paid  eitha  of  aaid  notes,  or  any 
part  thereof,  and  toiled  emy  otjier  material 
auction  ctmtalned  in  the  said  petition.  The 
defendant  fnrtlier  alleged  that  after  tha  exe- 
cution of  said  notea,  and  prior  to  the  matu- 
rity thereof,  tihe  plaintiff  purchased  an  intec^ 
est  in  the  bnslness  of  said  firm  of  Strlckler 
BrM..  and  became  a  member  of  said  firm,  and 
assumed  and  ugreed  to  pay  the  ladebtednees 
of  aald  firm  Including  the  notes  herein  sued 
on;  that  thereafter  the  said  StrldEler  Bros., 
of  which  firm  the  plaintiff  was  a  member, 
tamed  over  to  one  Hendenhall;  cashlu:  of  12ie 
Oitizens'  Bank  of  SbeMton,  IlL,  all  of  their 
stock  of  merchandise  and  real  estate,  under 
an  agreemmt  with  said  Hendenhall  that  he 
should  pay  all  the  indebtedness  of  the  said 
firm.  Including  the  notes  herein,  and  that  said 
property  was  of  greatw  value  than  the  debte 
of  said  firm,  and  that  both  ot  the  xutm  sued 
on  in  this  action  were  tolly  paid  by  Uie  said 
Mendaihall  out  of  the  pnsoeeds  of  tbe  aaki 
property,  and  were  not  in  any  manner  paid 
by  the  plalntiflr.  To  this  answer  tbe  plaintiff 
filed  a  reply  nmalsting  of  a  gueral  dndol  aa 
to  all  new  natter  alleged  to  tbe  ansmr.  Up- 
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on  tbe  Issaes  thus  joined,  the  cause  was  tried 
to  a  jury,  and  a  verdict  was  returned  in  favor 
of  tbe  plaintiff  and  against  the  defendant  for 
$2,676.78,  being  an  amount  equal  to  one-balf 
of  tbe  notes,  together  with  Intereat  This 
verdict  was  approved  by  the  court,  and  judg- 
ment rendered  In  accordance  therewith.  A 
motion  for  a  new  trial  was  duly  filed  by  de- 
fendant, which,  upon  consideration  by  tbe 
court,  was  overruled,  exception  saved,  and 
tbe  canse  appealed  to  this  court 

Bush  ft  Steen  and  H.  J.  Sturgls,  for  plain- 
till  In  error.  Charles  West,  C  Porter 'John- 
son, and  Fa^n  A  Itessler,  fbr  defendant  In 
error. 

HAINER,  J.  (after  ataOng  tbe  facts).  The 
first  error  assigned  and  argued  by  the  plain- 
tllT  in  error  is  that  tbe  court  erred  in  over- 
ruling tbe  demurrer  to  tbe  evidence,  on  tbe 
ground  that  the  plaintiff  tiad  failed  to  prove 
a  cause  of  action.  The  defendant.  In  bis  an- 
swer, admitted  the  execution  of  tbe  notes  as 
alleged  In  the  plaintllTs  petition,  and  there- 
fore admitted  that  the  notes  were  signed  by 
ttie  plaintiff  and  defendant  as  sureties  for 
Strickler  Bros.  Tbe  defendant  also  admitted 
that  tbe  notes  were  paid,  but  alleged  In  his 
answer  said  notes  were  fully  paid  by  one 
Mendenball,  cashier  of  the  Citizens*  Bank  of 
Sheldon,  111.,  out  of  the  proceeds  of  tbe  prop- 
trty  of  tbe  firm  of  Strickler  Bros.  The  plain- 
tUf  testified  positively  In  her  own  behalf  that 
she  and  J.  B.  Strickler  were  sureties  on  said 
notes,  and  also  testified  positively  that  said 
notes  were  paid  with  her  property,  which 
ube  bad  turned  over  to  said  Mendenball,  atad 
that  at  tbe  conunencement  of  this  action  she 
was  the  owner  and  bolder  of  said  notes,  and 
that  no  part  of  said  notes  had  been  paid  by 
eltb'er  tlie  principals  upon  said  notes  or  by 
ber  co-Baret7>  J.  B.  Strickler.  tbe  defradant 
herein. 

It  Is  an  elementary  principle  of  law  that 
where  two  or  more  persons  are  jointly,  or 
Jointly  and  severally,  bound  to  pay  a  certain 
sum  of  money,  and  one  of  them  is  compelled 
to  pay  the  whole  debt,  the  person  so  paying 
said  indebtedness  may  recover  contribution 
from  bis  co-debtors.  Tbe  evidence  was  clear- 
ly suffldeat  to  warrant  a  recovery  by  the 
plaintiff  in  this  action,  aud  hence  the  demur- 
rw  to  the  evidence  was  properly  overruled. 

The  defendant  sought  to  prove,  as  a  de- 
foise  to  said  action,  that  tbe  plaintiff,  prior  to 
tbe  maturity  of  said  notes,  purchased  an  in- 
terest in  tbe  business  of  tbe  firm  of  Strickler 
Bros.,  and  became  a  member  of  said  firm,  and 
assumed  and  agreed  to  pay  the  Indebtedness 
of  tbe  said  firm,  Including  tbe  notes  herein 
sued  on,  and  that  both  of  said  notes  were 
fully  paid  by  Mendenball  out  of  tbe  proceeds 
of  tbe  property  of  the  firm  of  Strickler  Bros. 
Uanifeatiy  tbe  harden  of  proof  was  upon  the 
defendant  in  this  action  to  prove  that  the 
(ilalntlff  was  a  member  of  tbe  said  firm,  and 
tliut  she  bad  atisumed  and  agreed  to  pay  the 
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IndebtedaeBS  of  the  said  firm,  Inciuaing  the 
notes  In  controversy.  Tbe  plaintiff  denied 
that  she  was  a  member  of  said  firm,  or  that 
she  liad  assumed  or  agreed  to  pay  any  of  its 
indebtedness,  and  contended  that  said  notes 
were  paid  from  the  proceeds  of  her  property, 
•which  she  bad  turned  over  to  Mendenball, 
tbe  cashier  of  tbe  Citizens'  Bank.  Whether 
the  plaintiff  was  a  member  of  said  firm  was 
a  question  of  fact  for  tbe  determination  of 
tbe  jury,  and  likewise,  if  tbe  Jury  found  that 
she  had  become  a  member  of  said  firm,  as 
contended  for  by  the  defendant,  then  whether 
she  assumed  any  of  the  Indebtedness  of  the 
previous  partuersblp  was  also  a  question  of 
fact  for  the  determination  of  the  jury.  The 
evidence  upon  these  controverted  questions  of 
fact  was  conflicting  and  contradictory,  but 
we  think  tbere  was  competent  evidence  rea- 
sonably tending  to  support  each  of  tbe  ma- 
toial  allegations  of  tbe  plaintiff  in  this  ac- 
tion, and  upon  which  tbe  jury  returned  a  ver- 
dict in  her  favor.  The  rule  is  well  settled 
by  this  court  that  when  tbe  evidence  is  con- 
flicting and  contradictory,  and  tbere  Is  evi- 
dence reasonably  tiding  to  support  tbe  ver- 
dict of  the  jury,  and  tbe  trial  court  has  ap- 
proved tbe  va*dict  and  refused  to  grant  a 
new  trial,  this  court  will  not  disturb  such 
verdict  of  the  jury  and  tbe  judgment  of  tbe 
court  thereon.  In  Everett  v.  Akins,  8  Oki. 
184,  66  Paa  1062.  this  court  said:  "Where  a 
question  of  fact  la  submitted  to  the  jury,  and 
tbere  is  competent  evidence  tending  to  estab- 
llBb  such  fact,  tbe  verdict  of  the  Jury  and  tbe 
judgment  of  the  court  thereon  are  conclu- 
sive." In  Archer  et  aL  v.  United  States,  9 
Okl.  569,  00  Pac  268,  Mr.  Chief  Justice  Bur- 
ford,  speaking  for  the  court,  said:  "When  tbe 
evidence  is  conflicting  and  contradictory,  and 
there  is  some  evidence  tending  to  support 
each  material  all^ation  necessary  to  sustain 
the  verdict,  and  the  trial  court  bas  approved 
the  verdict  by  refusing  to  grant  a  new  trial, 
the  appellate  court  will  not  disturb  tbe  judg- 
ment on  the  weight  of  the  evidence"  And  In 
Kramer  v.  Ewing,  10  Okl.  S67,  SI  Pac  1064. 
this  court  again  said:  "When  controverted 
questions  of  fact  are  submitted  to  a  Jury, 
and  the  evidence  reascmably  tends  to  support 
the  verdict,  tbe  appellate  court  will  not  dis- 
turb tbe  verdict"  Upon  all  of  these  contro- 
verted questions  of  fact,  we  are  of  tbe  opin- 
ion that  the  evidence  was  sufficient  to  war- 
rant the  jury  in  finding  for  the  plaintiff,  and 
hence  tbe  verdict,  and  the  Judgment  of  the 
court  rendered  thereon,  must  be  upheld  by 
this  cotirt,  unless  tbe  couH  orred  In  some 
matter  of  law  prejudicial  to  llie  rights  of  the 
defendant 

It  is  claimed  by  the  plaintiff  in  error  that 
the  court  erred  In  the  Instructions  'to  the 
jury.  It  Is  argued  that  instruction  No,  7,  giv- 
en at  the  request  of  tbe  plaintiff.  Is  erro- 
neous and  misleading.  This  Instruction  is  sa 
follows:  "The  court  instructs  yon  that  the 
testimony  of  one  credible  witness  may  be  enr 
titled  to  mote  weight  than  the  testimony  of 
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1118)07  otbers,  If  as  to  tbose  other  witnesses 
you  have  reason  to  believe,  and  do  believe 
from  the  evidence  and  all  tbe  facts  before 
yon,  that  snch  other  witnesses  have  knowlnglr 
testified  untruthfully,  and  are  not  corroborat- 
ed by  other  credible  witnesses,  or  by  circum- 
stances proved  in  tbe  case."  No  authoritlea 
are  cited  by  counsel  for  plalntlfiT  In  error  to 
support  their  contention  that  this  Instruction 
l!^  erroneous,  but  It  Is  urged  that  it  Invades 
tbe  province  of  tbe  Jury,  and  tberefore  was 
misleading  and  prejudicial.  In  our  opinion 
tliis  Instruction  not  only  correctly  states  the 
law  as  an  abstract  proposition,  but  was  pe- 
culiarly applicable  to  tbe  case,  and  In  har- 
mony with  all  the  evidence.  It  la  true  that 
the  plalntifit  was  contradicted  by  a  numb^ 
of  witnesses,  all  of  whom  were  members  of 
tbe  firm,  or  related  to  members  of  tbe  firm, 
and  necessarily  more  or  less  Interested  In  the 
result  of  the  action.  The  Jury  are  the  ex- 
clusive judges  of  tbe  facts  of  tbe  case,  of  the 
credibility  of  the  witnesses,  and  of  the  weight 
to  be  given  to  their  testimony,  and  hence 
they  bave  the  undoubted  right  to  give  more 
woiglit  and  credence  to  the  testimony  of  one 
witness  than  to  tbe  testimony  of  a  number 
of  others;  and  If  they  believe  that  any  wit- 
ness bas  willfully  and  knowingly  testified 
falsely  as  to  any  material  matter,  they  are  at 
liberty  to  disregard  tbe  entire  testimony  of 
sucb  witness,  unless  It  Is  corroborated  by  oth- 
er credible  evidence.  In  our  opinion,  the 
court  did  not  Invade  the  province  of  the  Jury, 
and  tberefore  there  was  no  error  In  giving  the 
instruction. 

It  Is  argued  that  the  court  erred  In  giving 
instruction  No.  3,  at  the  request  of  "the  plain- 
tiff, wbich  Is  as  follows:  "You  are  Instructed 
by  the  court  that  if  you  find  from  a  prepon- 
derance of  all  the  evidence  that  on  March 
20,  1899,  plaintiff  and  defendant,  as  co-sure- 
ties and  the  only  sureties  for  Strlckler  Bros., 
signed  the  note  for  $2,000  to  Louis  J.  Gold- 
man, and  that  tbereafter  the  said  note  was 
wboily  paid  out  of  tbe  proceeds  of  tbe  prop- 
erty of  plaintiff,  and  that  defendant  paid  no 
part  of  tbe  same,  and  that  after  the  making 
of  said  note  plaintlCT  bought  from  J.  B. 
Strlckler  bis  interest  in  tbe  firm  of  Strickler 
Bros.,  you  must  find  for  plaintiff  and  against 
defendant  for  an  amount  equal  to  one-half  of 
tbe  amount  paid  to  satisfy  tbe  said  Qoldman 
note,  together  with  interest  on  said  amount 
of  one-balf  from  the  date  of  such  payment 
at  7  per  cent  per  annum  until  tbls  time;  un- 
less you  further  find,  from  e  preponderance 
of  all  the  evidence,  that  plaintiff  at  tbe  time 
of  purchase  of  said  J.  B.  Strlckler's  interest, 
or  tbereafter,  made  a  special  promise  to  as- 
sume as  a  partner  the  Indebtedness  of  said 
firm  to  said  Goldman."  It  is  contended  that 
this  Instruction  Is  not  applicable  to  the  facts 
In  tbls  case.  We  cannot  concur  In  this  view. 
In  our  opinion  the  evidence  fully  warranted 
the  Instruction,  and  it  correctly  states  the 
law  as  applied  to  tbe  evidence  In  this  case, 
and  hence  was  properly  given  by  the  court 


In  our  opinion  tbe  Instructfons  of  the  court 
fully  and  fairly  cover  every  proposition  of 
law  Involved  In  this  case,  and  there  was  no 
error  in  refusing  to  give  instructions  1,  2,  3, 
and  4,  which  were  requested  by  the  defend- 
ant 

■  Finding  no  error  In  the  record  prejudicial 
to  the  rights  of  plaintiff  in  error,  tbe  Judg- 
ment of  the  district  oourt  la  afflnoed. 

BEAUCHAMP,  J.,  having  presided  In  the 
court  below,  not  sitting.  All  the  otho-  Jus- 
tices ooucurrlng. 


ENID  ft  A.  ET.  CO.  T.  WILBT  et  at 
(Supreme  Court  of  Oklahoma.    Sept  2,  190i.) 

TUAI/— OBJECTIONS  TO  XVIDENCB— SUITICIKH- 
CT— TBESPASa  TO  BEALTT— WHAT  OOHSII- 
TUTKS— DAMAGES— DISIUSSAI^BSIOPFBL. 

1.  When  tbe  recoi-d  of  a  patent  to  land  is  of- 
fered in  evidence  for  the  purpose  of  Bhowine  ti- 
tle in  tbe  patentee,  a  general  objection  that  it  is 
incompetent  will  not  be  sufficient  to  present  the 
objection  that  no  proper  foundation  has  been 
laid  by  showing  that  the  original  was  not  In  the 
posKession  or  under  tbe  control  of  the  party 
offoring  the  record  In  evidence. 

2.  Objections  to  the  introduction  of  evidence, 
to  be  available  in  tbe  appellate  court  must  spe- 
cifically point  out  the  grounds  of  (mjection  at 
the  time  objection  is  made,  to  the  end  that  tbe 
court  may  be  advised  of  the  groonds  for  tbe  ob- 
jectloo,  and  tbe  adverse  party  given  an  oppor- 
tunity to  cure  tbe  objection. 

3.  An  objection  that  offered  evidence  is  incom- 
petent without  qieci6cally  stating  the  grounds 
upon  which  objection  is  based,  Is  too  indefinite 
lo  resent  any  question  to  the  trial  court  and 
will  not  be  considered  on  Appeal. 

4.  When  a  railway  company,  under  color  or 
pretense  of  proceedings  to  condemn  lands  for 
public  use,  enters  upon  such,  lands  and  con- 
structs embankments,  excavates  ditches,  and 
tears  up  and  removes  the  soil  during  the  pen- 
dency of  such  proceedings,  the  right  given  by 
sections  1040,  1041.  Wilson's  Rev.  &  Ann.  St 
1003,  is  a  license,  whici)  becomes  lost  and  Is 
revoked  by  the  subsequent  dismissal  of  tbe  pro- 
ceedings and  abandonment  of  the  claim  for  right 
of  way,  and  thereupon  the  railway  company 
becomes  a  trespasser  ab  initio,  and  in  such  case 
the  landowner  may  maintain  an  action  for  dam- 
ages, and  is  not  restricted  to  the  remedy  of  the 
writ  of  ad  quod  damnum  given  by  the  statute. 

a.  One  who  Institutes  nod  sets  In  motion  pro- 
ceedings to  condemn  a  right  of  way  for  railway 
purposes  under  tbe  power  of  eminent  domain, 
and  after  having  done  a  large  amount  of  work 
On  tbe  land,  voluntarily  dismiiises  the  pro- 
ceedings, abandons  the  work  and  withdraws 
tbe  condemnation  money,  will  not,  wtien  sued 
by  tbe  landowner  for  damages,  be  heard  to  say 
that  such  dismissal  was  Ineaectual,  and  that  tbe 
landowner  should  be  required  to  bave  his 
damages  assessed  in  the  condemnation  proceed- 
ings. Tbe  law  will  not  permit  a  party  to  gain- 
say his  own  acts  to  the  detriment  of  the  adverse 
imrty,  even  though  sucb  acts  are  not  valid. 

6.  The  cost  of  restoring  land  to  Its  former  con- 
dition is  the  proper  measure  of  damages  for  in- 
jury thereto  when  such  cost  is  less  than  tbe 
diminution  In  the  market  value  of  the  whole 
property  by  reason  of  the  Injury,  bnt  tf  the 
cost  of  restoriuR  is  more  than  the  dimlnntloD  in 
market  value,  the  latter  is  generally  (ha  trus 
measure  of  damages. 

Pancoast,  J.,  dissenting  in  part 

(Syllabus  by  the  Court) 


Digitized  by 


OkL} 


BNID  A  A.  BY.  CO.  t.  WILET. 


97 


Error  from  District  Court,  Blaine  Coantr; 
before  Justice  James  K.  Beaucbamp. 

Action  b7  Joseph  W.  Wiley  and  others 
against  the  Bnld  &  Anadarko  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend* 
ant  brings  error.  Reversed. 

The  Enid  ft  Anadarko  Railway  Company 
instituted  proceedings  In  Blaine  county,  Okl., 
to  condemn  a  right  of  way  for  Its  railroad 
over  and  across  the  southwest  quarter  of 
section  number  one  <1),  township  thirteoi 
<13)  north,  range  eleren  (11)  west  of  the  In- 
dian meridian.  Appraisers  were  appointed, 
and  made  their  report,  assessing  the  damage 
to  the  owners  of  the  land  at  $600.  The  com- 
pany deposited  the  amount  of  the  award  with 
the  clerk  of  the  district  court  In  Blaine 
county.  The  landowners  refused  to  accept 
the  award,  and  filed  a  demand  for  a  Jury 
trial.  Pending  these  proceedings  the  rail- 
way company  entered  upon  the  land,  con- 
structed a  high  embankment  for  Its  road- 
bed, excavated  wide  and  deep  ditches  and 
pits,  removed  the  soil,  and  otherwise  dug  up 
and  disfigured  about  16  acres  of  said  tract- 
After  doing  this  work  with  the  purirose  of 
constructing  and  operating  Its  line  of  rail- 
way across  the  land,  the  company  made  ar- 
rangements for  nslng  other  property,  and 
abandoned  Its  purpose  to  use  or  appropriate 
any  portion  of  this  tract  for  railway  pur- 
poses. It  also  filed  a  written  dismissal  of 
Its  proceedings  to  condemn  with  the  cl^k 
of  the  district  court,  and  withdrew  Its  de- 
posit of  condemnation  money,  and  discon- 
tinued and  abandoned  all  proceedings  had 
In  said  matter.  The  landowners  then  In- 
stituted an  action  for  damages  to  the  land, 
and  set  up  the  acts  done  by  the  railway  com- 
pany on  the  land,  the  condition  it  was  left 
In,  its  unsuitableness  for  agricultural  or  oth- 
er purposes,  and  the  abandonment  of  the 
right  of  way  and  all  claim  to  the  land  by 
the  railway  company.  The  railway  company 
filed  a  general  denial  of  the  alleged  acta  of 
trespass  and  the  alleged  damages.  The  case 
was  tried  to  a  Jury,  and  a  verdict  returned 
and  judgment  rendered  against  the  railway 
company  for  the  sum  of  fl,QOO  damages. 
Motion  for  new  trial  was  filed  and  overruled, 
and  the  case  hi  brought  here  by  the  railway 
company  for  review. 

M.  A.  Low.  O.  O.  Blake,  B.  B.  Blake,  W.  F. 
Evans,  and  John  Livingston,  for  plalntifT  in 
error.  William  O.  Woolman,  for  defendants 
in  error. 

BURTORD,  O.  J.  (after  stating  tte  facts). 
Three  questions  are  presented  and  relied  up* 
on  counsel  for  plaintiff  in  error,  and  we 
will  amslder  and  determine  them  in  their  or- 
der. It  appears  from  the  record  that  the 
plalntlffa,  in  support  of  their  allegations  of 
ownership  of  the  land  In  controversy.  Intro- 
duced the  roister  of  deeds  of  Blaine  county 
as  a  witness,  and  had  him  produce  and  Identi- 
ty a  recwd  ct  that  office  kept  and  known  as 
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the  "patent  record.**  This  record  contained  a 
record  of  the  patent  for  said  land  from  tiie 
United  States  to  one  of  plalntUEs  In  tills 
case.  The  plalntLSs  offered  in  evidence  the 
record  of  this  patent  The  defendant  ob- 
jected to  the  record  upon  the  ground  that 
it  was  incompetent,  and  the  conrt  ovraruled 
the  objection,  and  the  record  was  read  In 
evidence. 

By  section  4575,  Wilson's  Rev.  ft  Ann.  St. 
1903,  It  is  provided:  *The  books  and  records 
required  by  law  to  be  kept  by  any  probate 
Judg^  county  derfc,  conn^  treasurer,  regis- 
ter of  deeds,  clerk  of  the  district  court,  Jus- 
tice of  the  peace,  police  Judge  or  other  pub- 
lic ofUcae,  may  be  received  in  evidence  In 
any  court;  and  when  any  such  record  Is  of 
a  paper,  document  or  bistrnment  antiiorlced 
!  to  be  recorded,  and  the  orl^nal  thereof  is  not 
i  In  the  possession  or  under  the  control  of  the 
party  desiring  to  use  the  same,  snch  record 
shall  have  the  same  eflCect  as  the  original; 
but  no  public  officer  herein  named  or  other 
custodian  of  public  records,  shall  be  compel- 
led to  attend  any  court,  officer  or  tribunal 
Bitting  more  than  one  mile  from  Us  office, 
with  any  record  or  records  belonging  to  his 
office  or  In  his  custody  as  such  officer." 
In  order  to  comply  with  this  statute  before 
admitting  the  record  of  the  patent  in  evi- 
dence, the  court  should  have  required  the 
plalnttfTs  to  make  prdlmlnary  proof  that 
the  original  patent  was  not  in  their  iwsses- 
slon  or  under  their  control.  But  the  plaln- 
tUFs  In  error  are  In  no  position  to  avail  ttaon- 
selves  of  this  aror.  Ai^Uate  courts  will 
no^  as  a  general  role,  consldw  dbjectlona  to 
the  introduction  of  evidence  unless  such  ob- 
I  Jectlons  are  made  to  the  trial  conrt  at  the 
I  time  tiie  testimony  Is  ofCered,  and  must  be 
snffldentiy  certain  and  definite  to  advise  the 
court  of  the  specific  sounds  of  objection. 
To  say  that  evidence  Is  Incompetent  Is  too 
genaal,  vague,  and  Indefinite.  In  the  case 
under  consideration,  the  record  of  the  patent 
was  competent  as  secondary  evidence,  and 
secondary  evidence  was  admissible  If  the 
original  was  not  In  the  possession  or  under 
the  control  of  the  par^  oCFerlng  the  record. 
No  objection  was  made  that  the  proper 
foundation  had  not  been  laid  for  the  Intro- 
duction of  secondary  evidence,  nor  was  It 
suggested  that  the  record  was  not  admlsri- 
ble  until  the  parties  offering  It  had  made 
proof  that  the  original  could  not  be  produced. 
The  court  vras  not  advised  upon  what 
grounds  it  was  Incompetent,  and  It  was  not 
bound  to  grope  through  tiie  entire  scope  of 
possible  defecte  to  ascertain  the  foundation 
for  this  objection.  It  might  have  been  in- 
competent because  not  properly  executed  by 
the  President,  because  not  propwiy  attested 
by  the  great  seal,  because  not  properly  re- 
corded in  the  Genoral  Land  Office,  because 
not  pnqnrly  authenticated,  because  it  did 
not  describe  the  land  In  controversy,  or  be- 
canse  executed  to  some  person  fither  than 
those  claiming  the  land  in  dispute;  or  the 
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record  migbt  have  been  Incompetent  be- 
cause not  properly  IdentlQed,  or  because  not 
properly  kept,  or  because  It  was  not  re- 
quired by  law  to  be  kept,  and  the  court  was 
not  bound  to  seek  a  basis  or  ground  to  sup- 
port the  general  objection  of  incompetent 
It  Is  the  duty  of  counsel,  when  making  an 
objection,  to  state  the  grounds  of  the  ob- 
jection so  that  the  court  may  act  advisedly 
and  Intelligently  upon  the  objection  present-  I 
Gd,  and  that  the  adverse  party  may  bave  an  | 
opportunity  to  obviate  the  objection,  if  pos- 
sible, and  make  the  evidence  admissible.  An 
objection  that  evidence  offered  is  Incompe- 
tent, without  specifically  stating  the  grounds 
upon  which  the  objection  Is  founded,  is  too 
indefinite  to  present  any  question,  and  will 
be  disregarded.  Crawford  et  al.  v.  Wlther- 
bee  et  al.,  77  Wis.  419,  46  N.  W.  545,  9  L.  R. 

A.  5^;  Harvey  v.  Huston,  94  Ind.  627;  Mills 
V.  Winter,  94  Ind.  329;  Lake  Erie  &  W.  Ry. 
Co.  V.  Parker,  94  Ind.  91;  McClellan  v.  Bond. 
82  Ind.  424;  Jones  v.  Angell.  95  Ind.  876; 
Stanley  v.  Sutherland,  64  Ind.  839;  Indiana, 

B.  &  W.  By.  Co.  V.  Cook,  103  Ind.  133,  26 
M.  E.  203;  8  Enc.  PI.  &  Pr.  218;  State  v. 
Moore,  117  Mo.  396,  22  S.  W.  1086;  State  v. 
Smith,  114  Mo.  400,  21  S.  W.  827;  State  v. 
Harlan.  180  Mo.  381.  32  S.  W.  907;  Bennett 
v.  Oreen,  74  Cal.  425,  16  Pac.  231.  It  fol-  I 
lows  from  what  we  have  said  that  it  was  i 
error  for  the  court  to  admit  In  evideace  the  ! 
record  of  the  patent  until  preliminary 
proof  has  been  made  that  the  original  was 
not  In  the  possession  or  under  the  control 
of  the  plaintiffs.  Bnt,  Inasmuch  as  the  ob- 
jection to  the  Introduction  of  the  record  was 
not  presented  to  the  trial  court  in  such  man* 
ner  as  to  make  this  ruling  available,  such 
error  will  be  disregarded  by  this  court. 

It  is  next  contended  by  plaintiff  In  oror 
that  the  plaintiffs  below  cannot  maintain  this 
action,  for  the  reason  that  the  statute  pro- 
vides a  mode  for  determining  the  compensa- 
tion for  the  landowner  for  lands  taken  un- 
der the  power  of  eminent  domain,  and  that 
such  remedy  Is  ercluslve.  We  do  not  deem 
It  necessary  In  this  case  to  determine  wheth- 
er the  statute  prescribes  an  extdusive  or  a 
cumulatiTe  remedy.  The  plaintiff  in  error 
is  in  no  position  to  urge  this  objection.  The 
company  instituted  condemnation  proceed- 
ings under  flie  statute,  and  had  It  In  its  ' 
power  to  confine  the  remedy  to  such  proceed- 
ings, bnt  after  it  bad  done  all  the  damage 
complained  of  It  voluntarily  dismissed  its 
proceedings,  withdrew  the  deposit  of  &e 
award,  abandoned  the  land.  and.  in  so  far 
as  It  could  Igr  Its  own  acts,  left  the  land-  | 
owners  without  any  standing  in  court  under  | 
such  proceedings,  and  they  vrlll  not  now  ; 
be  permitted  to  gainsay  their  own  acts  to  | 
the  detriment  of  the  adverse  parties.  If 
tile  company  tiad  taken  the  land  In  dispute, 
or  had  perfected  its  right  of  way,  or  bad  ap- 
prc^riated  its  easement  over  the  land,  then 
the  case  would  come  within  the  rule  laid 
down  In  some  of  the  cases  cited  by  plain- 


tiff In  error  to  support  their  contention.  But 
this  is  not  an  action  to  recover  an  award 
made  by  a  court  or  commission  under  the 
power  of  eminent  domain,  nor  Is  it  an  ac- 
tion to  recover  damages  for  land  taken,  or 
right  of  way  appropriated,  under  the  power 
of  eminent  domain.  It  la  not  an  action  to 
recover  for  injuries  determinable  under  a 
statute  providing  for  awarding  compensa- 
tion for  lands  taken  for  public  uses.  It  Is 
true  the  Injury  complained  of  was  done  un- 
der a  pretense  of  taking  the  lands  for  rail- 
way purposes,  bu^  having  abandoned  the 
right  of  way  and  dlsconttnned  the  proceed- 
ings after  having,  under  the  license  con- 
ferred  by  the  statute  on  eminent  domain, 
committed  the  acts  constituting  the  injury 
complained  of,  it  thereupon  became  a  tres- 
passer ab  initio.  Cherokee  Nation  v.  South- 
ern K.  Ry.  Co.,  136  U.  S.  641,  10  Sup.  Ct 
965,  34  L.  Ed.  295;  Pittsburgh.  Ft  W.  &  C. 
By.  Go.  T.  Swlnu^,  97  Ind.  686.  By  the 
dismissal  of  the  proceedings  under  the  stat- 
ute, the  abandonment  of  the  land  after  com- 
mitting the  injuries  alleged,  and  withdraw- 
ing the  deposit  for  damages,  the  license  con- 
ferred by  sectloim  1040  and  1041,  Wilson's 
Rev.  ft  Ann.  St.  1903,  was  lost  and  revoked, 
and  acts  of  trespass  relate  back  to  the  time 
of  tiie  injuries  done.  Under  these  drcum- 
stances  the  railway  company  was  a  tres- 
passer at  the  time  It  did  the  acts  conatltat- 
Ing  the  Injury  to  the  land,  and  the  law  for- 
nishes  tiie  landowner  a  remedy  to  recover 
his  damages  for  such  injuries.  Van  Val- 
kenburgh  v.  Milwaukee,  43  Wis.  674.  The 
statute  providing  that  railroads  may  exercise 
the  power  of  eminent  domain  only  provides 
for  the  assessment  of  damages  and  award 
of  compensation  to  tiie  landowners  where 
land  Is  taken  for  right  of  way  or  for  rail- 
way purposes,  and  makes  no  provision  for 
determining  the  damages  to  be  paid  for  In- 
juries done  to  lands  not  taken,  or  appropriat- 
ed where  no  portion  of  the  lands  are  taken. 
The  plaintiffs  below  are  seeking  to  recover 
damages  for  injuries  done  to  lands  not  tak- 
en or  appropriated,  and  the  action  of  trespass 
to  real  estate  is,  under  the  facts  alleged 
and  proved,  a  proper  and  appropriate  rem- 
edy. The  railway  company  having,  by  Its 
subsequent  conduct  lost  its  license  to  dig 
up  and  injure  the  lands  applied  for  by  It. 
was  a  wrongdoer  from  the  Inception,  and  is 
liable  In  damages  for  the  Injuries  done  to  the 
land.  In  such  cases  the  landowners  may 
maintain  an  action  for  damages,  and  are  not 
restricted  to  the  remedy  by  writ  of  ad  quod 
damnum  given  by  statute  where  lands  are 
actually  appropriated.  Pittsburgh,  Ft  W. 
&  C.  Ry.  Co.  V.  Swinney,  97  Ind.  580;  Lake 
Brie  &  W.  Ry.  Co.  v.  Klnsey,  8T  Ind.  514; 
City  of  Chicago  v.  Barblan,  80  III.  482;  Lee 
V.  N.  W.  Union  Ry.  Co.,  33  Wis.  222;  Mal- 
com  V.  Spoor,  12  Mete.  279,  4S  Am.  Dec. 
675:  Stone  v.  Knapp.  28  Vt  501. 

The  next  contention  urged  presents  the 
question  as  to  the  measure  of  damages  Id 
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thia  class  of  cases.  The  authorities  are  not 
harmonlons  as  to  what  is  the  proper  meafmre 
of  damages  to  cases  of  trespass  to  real  es- 
tate. Some  courts  hold  that  the  true  and 
only  rule  Is  the  difference  In  value  to  the 
whole  tract  before  and  after  the  Injury; 
others  bold  that  the  cost  of  restoring  the 
land  to  its  original  condition  Is  the  true 
measure  of  damages;  while  another  class 
holds  that  neither  rule  Is  Inflexible,  but  that 
the  extent  and  nature  of  the  Injuries  must 
determine  the  rule  as  to  the  measure  of 
damages,  and  that  the  amount  of  damages 
must  in  no  event  be  In  excess  of  the  diminu- 
tion In  value  occasioned  by  the  Injuries  com- 
plained of.  The  trial  court  admitted  evi- 
dence of  the  value  of  the  16  acres  originally 
Included  In  the  company's  right  of  way, 
and  also  of  the  cost  of  removing  the  em- 
bankments made  by  the  railway  company, 
and  of  restoring  the  land  to  Its  original  po- 
sition, but  excluded  the  evidence  as  to  the 
value  of  the  entire  tract  both  before  and 
after  the  work  was  done.  The  measure  of 
damages  as  Qxed  by  the  trial  court  Is  stated 
In  the  charge  to  the  jury.  Instruction  No. 
3  Is  as  follows:  "You  are  further  Instructed 
that  the  measure  of  damages  to  this  case 
will  be  the  cost  of  placing  the  land  in  Ques- 
tion back  in  the  condition  It  was  before 
the  said  defendant,  the  Enid  &  Anadarko 
Railroad  Company,  entered  upon  said  land; 
providing,  if  you  find  from  the  evidence  that 
the  cost  of  putting  the  same  back  does  not 
exceed  the  value  of  the  land  together  with 
the  damages  caused  to  the  adjacent  land  to 
said  quarter  section  belonging  to  the  plain- 
tiffs, except  the  fifty  acres  to  which  plaintiffs 
claim  no  damage.  But  If  you  should  find 
from  the  evidence  that  the  cost  of  putting 
the  said  land  back  In  the  condition  it  was 
prior  to  such  entry  of  the  Enid  &  Anadarko 
Railroad  Company,  together  with  the  dam- 
age to  the  said  adjacent  land,  exceeds  the 
value  of  the  land,  you  are  instructed  that 
the  measure  of  damages  will  be  not  to  ex- 
ceed the  value  of  said  land,  together  with 
the  damage  to  said  adjacent  land  heretofore 
mentioned  In  thIa  Instruction;  provided,  that 
yon  find  that  such  .difference  Is  caused  by 
the  acts  of  the  defendant  complained  of  In 
the  petition."  This  Instruction  was  given, 
and  excepted  to  at  the  time.  Evidently  un- 
der this  Instruction  and  the  evidence  the 
jury  had  no  discretion  to  fix  the  damages  at 
less  than  the  value  of  the  land  originally  in- 
cluded In  the  right  of  way.  It  could  not  do 
otherwise,  for  in  other  portions  of  the  In- 
structions the  court  Informed  the  Jury  how 
much  land  was  affected  by  the  attempt  to 
condemn  and  by  the  conatruotlon  of  the 
railroad  Improvements,  and  the  evlden^-e 
clearly  showed  that  the  cost  of  restoring  tbe 
land  would  be  largely  In  excess  of  the  ac- 
tual value  of  tbe  land  before  It  was  entered 
upon  by  tht;  railway  company.  The  court 
In  Its  Instruction  limited  the  recovery  to  the 
cost  of  restoring  the  land,  provided  such 


cost  was  not  to  excess  of  the  value  of  tbe 
land  sought  to  be  taken.  The  doctrine  of 
the  Instruction  Is  supported  by  Lentz  v.  Car- 
negie, 145  Pa.  612,  23  Atl.  219,  27  Am.  St 
Rep.  717,  and  possibly  by  some  other  deci- 
sions, but  we  do  not  think  the  value  of  the 
land  sought  to  be  taken  and  upon  which  the 
injuries  are  committed  should  be  tbe  test  of 
the*  limit  of  recovery.  This  rule  may  well 
be  applied  where  the  land  Is  actually  taken. 
The  measure  of  damages  as  stated  In  Sedg- 
wick on  Damages  (8th  Ed.)  S  939,  la  tbe  cost 
of  restortog  tbe  land  to  its  former  condition, 
with  compensation  for  loss  of  It  If  this  al- 
together Is  leas  than  the  diminution  to  value 
of  the  land  with  the  Injuries  left  standing. 
This  is  on  the  principle  that,  if  the  cost  of 
repairing  the  tojury  Is  greater  than  the 
diminution  in  market  value  of  the  land,  tbe 
latter  la  the  true  measure  of  damages;  the 
rule  of  avoidable  consequences  requiring 
that  In  such  case  the  plaintiff  shall  diminish 
the  loss  as  much  as  pos^ble.  This  rule  as 
to  the  measure  of  damages  is  supported  by 
the  greater  weight  of  authority,  and  seems 
reasonable,  Just,  and  equltablt  One  of  the 
best-considered  cases  upon  tbe  subject  of  the 
measure  of  damages  In  cases  of  injuries  to 
real  estate  Is  that  of  Hartshorn  v.  Cbaddock, 
135  N.  T.  117,  31  N.  E.  997,  17  L.  R.  A.  428. 
Mr,  Justice  O'Brien  states  and  considers  the 
various  rules  applied  by  different  courts  for 
the  determination  of  damages  to  cases  of 
trespass,  and  arrives  at  this  conclusion: 
*The  rule  seems  to  be  that  when  the  reason- 
able cost  of  repairing  the  Injury,  or,  In  this 
case,  the  cost  of  restoring  tbe  land  to  Its  for- 
mer condition.  Is  less  than  what  Is  shown  to 
be  the  diminution  to  the  market  value  of 
tbe  whole  property  by  reason  of  the  Injury, 
such  cost  of  restoration  la  the  proper  meas- 
ure of  damages.  On  the  other  hand,  when 
the  cost  of  restoring  is  more  than  such  dimi- 
nution, the  latter  is  generally  the  true  meas- 
ure of  damages."  This  rule  seems  to  be  un- 
objectionable, and  to  provide  tbe  landown- 
ers Just  compensation  for  the  actual  loss 
tocurred  by  the  injurious  acts  done  by  the 
railroad  company.  To  this  should  be  added 
such  sum  as  will  compensate  for  the  prop- 
erty during  the  time  It  was  to  the  possession 
of  the  company,  if  the  plaintiffs  were  de- 
prived of  its  use  by  the  company.  The  rule 
here  stated  Is  not  In  confiict  with  the  law  as 
stated  In  Norman  v.  luce,  8  Okl.  412,  58 
Pac.  632,  but  is  in  harmony  with  that  case. 
There  was  no  question  In  Norman  v.  Ince 
of  restoring  property  to  its  former  condi- 
tion, and  the  rule  Is  correct  as  applied  to 
the  facts  there  Involved. 

We  think  tbe  rule  for  determining  the 
measure  of  damages  as  stated  by  the  trial 
court  is  erroneous,  and  not  supported  by 
reason  and  sound  authority.  On  the  trial  of 
tbe  issues  made  by  the  pleadings  the  evi- 
dence as  to  the  amount  of  damages  should 
be  confined  to  the  cost  of  restoring  the  land 
to  Um  former  condition;  also  to  the  reason- 
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able  market  value  of  the  entire  tract  af- 
fected by  the  Injuries,  both  Immediately  be- 
fore the  doing  of  the  Injurious  acts  and  Inr- 
medlately  after;  and,  If  the  diminution  In 
value  caused  by  the  work  done  by  the  rail- 
way company  Is  less  than  the  cost  of  restor- 
ing the  land,  then  such  diminution  is  the 
true  measure  of  recovery  for  the  permanent 
Injury  to  the  land.  On  the  other  hand,  If 
the  cost  of  repairing  the  Injury,  or  of  restor- 
ing the  land  to  Its  former  condition,  la  less 
than  the  diminution  In  value,  then  such  cost 
is  the  measure  of  recovery  for  such  injuries. 
To  this  sum,  when  determined,  may  be  add- 
ed such  sum  as  wUl  reasonably  compensate 
for  the  loss  of  the  use  of  the  portion  injured 
during  the  time  the  railway  company  de> 
prlved  the  owners  of  its  use. 

Counsel  for  defendant  in  error  admits  in 
his  brief  that  the  rule  as  stated  in  Harts- 
horn V.  Chaddock  is  the  true  rule  for  meas- 
uring the  compensation  in  this  clara  of  cases, 
but  iDsiats  that  the  Instructions  given  by  the 
trial  court  are  In  harmony  with  such  rule. 
We  are  unable  to  reconcile  the  two  proposi- 
tions. If  the  rule  herein  stated  Is  correct, 
then  evidently  the  Instruction  given  was  er- 
roneous, and  for  that  reason  the  judgment 
must  be  reversed. 

The  Judgment  of  the  district  court  of 
Blaine  county  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  the  trial  court 
to  grant  a  new  trial,  and  proceed  according 
to  the  views  herein  expressed.  All  the  Jus- 
tices concur,  except  BEAUCHAMP,  J.,  who 
tried  the  case  below,  not  sitting.  PAN- 
COAST,  J.,  dissents  as  to  tba  tblrd  pan- 
graph  of  the  syUabns. 


HIGH  r.  UNITED  STATES  at  aL 
(Supreme  Court  of  OUahoma.    Sept  8,  1904.) 

AFFEAI^-CASE-lCADE. 

1.  A  case-made,  which  does  not  contain  a  copy 
or  statement  of  the  pleadines,  any  motion  for 
a  new  trial,  or  any  final  order  of  jud^ent  of 
the  trial  conrtf  but  merely  a  purported  tran- 
script of  the  stenographers  n<rtaa  <rf  tba  evl- 
dence,  presents  no  question  to  this  coorC  for 
review. 
(Syllabus     the  Court) 

Error  from  District  Court  (Canadian  Coun- 
ty; before  Justice  Clinton  F.  Irwin. 

Action  by  the  United  States  and  others 
against  Daniel  High.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Dismissed. 

Goodwin  &  Reld,  for  plaintiff  In  error. 
Horace  Speed,  U.  S.  Atty.,  John  W.  Scothom 
and  Frank  Hall,  Asst  U.  S.  Attys.,  for  de- 
fendants In  error. 

BEAUCHAMP.  J.  This  case  comes  here 
on  appeal  from  the  district  court  of  Cana- 
dian county,  sitting  with  the  powers  of  a 
Circuit  Court  of  the  United  States,  under  the 
provisions  of  Act  Cong.  Feb.  6,  1901,  c.  217, 
81  SUt  760.  Attached  to  tlie  petition  in  er- 


ror is  what  purports  to  be  a  case-made, 
which  contains  only  the  stenographer's  tran- 
script of  the  evidence.  There  are  no  plead- 
ings shown  In  the  record,  no  Judgment  or 
final  order  of  the  court  do  motion  tor  a 
new  trial,  and  no  record  by  which  we  can 
det^mine  what  the  issues  were,  or  that  any 
disposition  was  ever  made  of  the  case;  mere- 
ly a  recital  In  the  stenographer's  transcript 
to  the  efitect  that  upon  the  conclusion  of 
the  plaintiff's  testimony  defendants  demur- 
red to  the  evidence,  and  the  court  sustained 
the  demurrer,  to  which  ruling  the  plaintiff 
excepted.  The  record  Is  wholly  insufficient 
to  present  such  a  case-made  as-  will  enable 
this  court  to  review  the  errors  assigned  by 
plaintiff  tn  error.  See  Board  of  Com'rs  of 
Custer  Co.  v.  Moon,  8  Okl.  206,  B7  Pac.  161, 
and  cases  cited. 

The  petition  In  error  therefore  is  dismiss- 
ed, with  costs  to  plaintiff  in  error.  All  the 
Justices  concurring,  except  IRWIN,  J.,  who 
tried  the  causes  not  sitting,  and  PANOOASTp 
J.,  absent 


JONES  V.  UNITED  STATES. 

(Supreme  Court  of  Oklahoma.    Sept.  2,  lOOL) 

OBIUINAI.  I.A.W—APFKAI<— WEIGHT  Ot  KVI- 
DE  NCE — INSTBUCriOnS- 

1.  Under  an  assl^ment  of  error  that  the  evi- 
dence does  not  aufficieatly  suBtain  the  verdict 
this  court  will  not  weigh  the  evidence  further 
than  to  determine  if  tnere  Is  evidence  which 
reasonably  tends  to  support  the  verdict  This 
court  on  appeal  will  not  undertake  to  decide  on 
which  side  the  preponderance  of  proof  is  where 
there  Is  a  conflict  of  evidence. 

2.  Where  evidence  is  introduced  by  way  of 
Impeachment  and  when  aach  evidence  la  compe- 
tent for  that  purpose,  and  where  there  is  other 
evidence  in  the  case  whidi  reasonably  tends  to 
support  the  verdict,  and  where  there  Is  nothing 
in  the  record  which  tends  to  show  that  the  Jury 
refrarded  or  considered  such  evidence  In  any 
other  way  than  as  Impeaching  testimony,  this 
court  will  not  reverse  the  case  for  tbe  reason 
alone  that  the  trial  court  did  not  inatroct  the 
jury  to  only  consider  such  evidence  as  im- 
peaching testimony,  end  where  no  such  Instruo- 
tion  is  asked  on  behalf  of  the  party  ag^nst 
whom  such  testimony  was  oflereo. 

(SyUabns  by  the  Court) 

Error  from  District  (3oart  (3omauche 
County;  before  Justice  F.  B.  Gillette^ 

N.  Jonea  was  convicted  of  selling  liquor  to 
Indlaiu,  and  brings  error.  Afflnned, 

At  the  October  term,  1902,  of  the  district 
court  of  Comanche  county,  Okl.  T.,  the 
grand  Jury  returned  an  indictment  against 
the  plaintiff  in  error,  N.  Jones,  charging  him 
with  selling  liquor  to  IndtamL  On  the  4th 
of  April,  1903,  a  trial  was  had  before  a  jury, 
resulting  In  a  verdict  ot  guilty.  Motion  for 
new  trial  was  ovemiled  and  accepted  to, 
and  defendant  was  sentenced  by  the  court 
to  pay  a  fine  of  $100  and  costs,  and  to  serve 
60  days  In  tbe  United  States  JaU  at  Guthrie^ 
Okl.  T.,  to  which  Judgment  and  sentence  ex- 
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ceptlons  were  saved,  acd  the  case  Is  brought 
here  for  rerlew. 

Taylor  &  Alexander,  for  plaintiff  In  «xor. 
Horace  Speed,  U.  S.  Atty. 

IRWIN,  J.  The  flrst  aulgnment  of  errw 
Idled  upon  tor  a  reversal  of  this  cause  Is 
that  the  evidence  does  not  sustain  the  ver- 
dict We  have  carefully  examined  the  evi- 
dence In  this  case,  and  vre  cannot  agree  with 
this  contention.  The  testimony  of  the  boy 
Jesse  James  Chllders,  it  seems  to  us,  If  be- 
lieved by  the  Jury,  fully  sustained  the  ver- 
dict as  to  the  selling  of  beer  to  the  Indians. 
He  says  that  he  saw  Ne-hl,  the  Indian  to 
whom  It  Is  alleged  beer  was  sold,  counting 
money  while  standing  by  the  side  of  Mr. 
Jones.  After  counting  It,  he  gave  It  to  Mr. 
Jones,  and  Mr.  Jones  then  gave  the  boy  a 
pail,  and  told  him  to  get  some  beer.  He 
went  and  got  the  beer,  and  brought  It  back, 
and  set  it  down  on  the  porch,  and  afterwards 
he  saw  these  same  Indians  take  a  similar 
pall  away  from  there,  and  afterwards  he 
■aw  one  of  them,  and  he  was  drunk.  It  Is 
tme  this  was  denied  by  Ne-hi.  It  was  the 
province  of  the  jury  to  weigh  this  evidence, 
and  determine  which  they  believed.  In  addi- 
tion to  the  boy's  testimony,  J.  D.  Lathan 
and  N.  F.  Shavert,  members  of  the  grand 
jury,  were  called  as  witnesses  to  impeach 
the  testimony  of  Ne-hl  by  saying  that  he 
admitted  under  oath  before  the  grand  jury 
that  he  did  get  the  beer  from  Jones.  And 
here  we  might  as  well  mention  the  only  re- 
maining assignment  of  error;  that  is,  that 
the  court  did  not,  by  Instrnctlons  to  the  Jury, 
limit  the  testimony  of  these  witnesses  to  the 
Impeachment  of  Ne-hL  This  evidence  was 
perfectly  competent  for  impeachment,  as  the 
foondatlon  had  been  laid  therefor  while  Ne- 
hl  was  on  the  stand.  No  Instruction  limiting 
the  effect  of  this  testimony  was  asked  by 
the  defense,  and  nothing  In  the  record  would 
Indicate  that  the  jury  considered  this  testi- 
mony as  anything  but  Impeaching  testimony. 
We  do  not  think  It  was  error  for  the  court 
to  omit  to  instruct  the  Jury  as  to  the  effect 
ot  this  testimony  where  no  such  Instruction 
was  asked.  But  It  Is  contended  that  thvre 
was  .no  evidence  showing  that  Ne-hl  was  a 
ward  of  the  government  or  under  the  con- 
trol of  an  Indian  agent.  The  testimony  of 
S.  W.  Chllders  when  asked  the  question,  "Is 
Ne-hi  onder  the  charge  of  an  Indian  Agent?" 
was,  "Yes,  sir;  I  so  understand  it."  The 
Indian  himself  was  put  on  the  stand  as  a 
witness  for  the  defense,  and  made  no  denial 
of  this  statement,  and,  In  the  absence  of 
any  denial  by  the  defense,  we  think  this  te» 
tlmony  would  fully  warrant  the  Jury  In  find- 
ing that  fact 

Having  examined  the  entire  record,  and 
believing  that  a  fair  trial  was  bad,  the  de- 
cision of  the  district  court  should  be  af- 
firmed. All  the  Justices  concurring,  except 
GILLETTE,  J.,  who.  having  tried  the  cause 
below,  took  no  part  In  this  decision 


HOBB  et  al.  v.  DOBRINSEL 
(tSnpreoie  Court  of  Okl^ouia.    Sept  8,  1901.) 

XBPUVZK-TITU  TO  lUXMTAIH— XTZDBRCB. 

1.  The  plaintiff  In  a  replevin  action  must  re- 
cover on  the  stmigth  of  his  own  title  or  right 
of  possesBion,  and  not  on  the  weakness  of  his 
adversary's  title  or  right  of  possession,  and  the 
defendoDt  may  defeat  the  action  by  showing  ti- 
tle even  In  a  third  person. 

2.  The  plaintiff  in  a  replevin  action  must 
prove  the  following  facta :  (1)  That  he  was  the 
owner  of  the  property,  or  had  a  special  interest 
therein;  <2)  that  he  is  entitled  to  the  Imme- 
diate possession  thereof;  (8)  that  the  proi»ert.v 
is  wrongfully  detained  b;  the  defendant  And 
the  buroen  of  proof  is  on  the  plaintiff  to  sustain 
these  material  averments  of  his  petition. 

3.  An  action  of  replevin  cannot  be  maintain- 
ed against  one  who  Is  not  In  the  actual  w  oon- 
■tructire  possession  of  the  {woperty  at  the  eem- 
mencement  of  the  action. 

(Syllabus  by  the  Conrt) 

Error  from  District  Court  Blaine  Goonty; 
before  Justice  James  K.  Beauchamp. 

Action  by  Michael  Dobrinskl  against 
James  C.  Bobb  and  others.  Judgment  for 
plaintiff,  and  defendanta  bring  error.  Re< 
versed. 

This  was  an  action  In  replevin,  brou^t 
by  Michael  Dobrinskl  against  James  0.  Bobb, 
Henry  Klein,  and  Frederick  Haffner,  to  re- 
cover the  possession  of  about  1,700  bosbels 
of  wheat.  The  material  avermraits  In  the 
petitton  are  as  follows:  That  on  or  about 
the  lit  day  of  January,  1902,  the  defendant 
Frederick  BBltna  did  take,  steal,  and  cany 
away  abovt  1,100  bnahels  of  wheat  belongs 
Ing  to  flie  plaintiff;  13iat  said  Haffn»  took 
said  wheat  to  the  defendants  Jamea  C.  Bobb 
and  Henry  Klein  In  the  town  of  Hitchcock 
Blaine  county,  Okl.,  and  delivered  the  same 
to  them;  that  said  defendants  Henry  Klein 
and  James  O.  Bobb  took  said  wheat  tmm 
the  defoidant  Frederick  Haffner  with  full 
knowledge  of  the  maniler  in  which  he  got 
possession  of  the  same,  and  with  full  knowl- 
edge that  It  was  plaintiff's  wheat;  that  the 
plaintiff  demanded  the  wheat  from  the  de- 
fendants James  0.  Bobb  and  Henry  Klein, 
In  whose  possession  it  now  Is,  and  ttiat  the 
said  defendants  refuse  and  neglect  to  deliver 
said  wheat  to  the  plaintiff;  that  the  value  of 
said  wheat  Is  f 1,400;  and  that  the  plaintiff 
has  been  damaged  In  the  sum  of  |500  for  tbe 
wrongful  detention  of  said  wheat  and  that 
the  said  plaintiff  Is  oitltled  to  the  ImmeUato 
possession  thereof.  To  this  petition  ea<^ 
of  the  defendants  filed  a  separate  answer, 
denying  all  the  material  allegations  contain- 
ed In  said  petltlDU.  Upon  the  issues  thus 
Joined  tbe  cause  was  tried  to  a  Jury,  and  a 
verdict  returned  In  favor  of  tbe  plaintiff  and 
against  all  of  the  defendants  for  the  posses* 
slon  of  1,687  bushels  of  wheat  of  the  value  of 
91,107.77,  and  In  addition  thereto  the  Jury 
assessed  the  damages  fbr  the  detention  of 
said  wheat  at  the  sum  of  $400.  Judgment 
was  rendered  by  the  court  In  accordance 
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TvUh  the'VM^ct  of  the  Jury.  A  motion  for 
n  new  trial  was  duly  filed  by  the  defendants, 
:trhlch,  on  consideration  by  the  court,  was 
OTemiled.  and,  an  exception  saTed.  Defend- 
ants bring  tbe  case  bare  by  caae-made  fbr 
reTlew. 

P.  S.  Nagle  and  W.  A.  McCartner,  for 
plalntlffa  In  error.  B.  L.  Hotcbfclsa  and 
Doyle  A  Berge,  for  defendant  in  error. 

HAINER,  J.  (after  stating  the  facts).  The 
first  error  assigned  and  argued  by  plalntlfTs 
In  error  is  that  tbe  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  therefore  the  court  erred  in 
overruling  the  objection  of  the  defendants  to 
the  Introduction  of  evidence.  We  think  this 
objection  was  well  taken  as  to  the  defendant 
Haffner.  The  petition  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  him.  Tbe  petition  does  not  allege 
that  tbe  wheat  In  controversy  was  In  the 
jrassesBion  of  Haffner,  or  under  bis  control. 
On  the  contrary,  it  alleges  that  he  had  de- 
livered the  wheat  to  tbe  defendants  Klein 
and  Robb  prior  to  the  commencement  of  the 
action,  and  that  the  plaintiff  demanded  the 
wheat  from  tbe  defendants  James  0.  Robb 
and  Henry  Klein,  In  whose  possession  It  was 
at  tliat  time.  The  plaintiff  having  alleged 
that  the  property  was  in  tbe  possession  of 
the  defendants  Robb  and  Klein  at  tbe  time 
the  demand  was  made  and  at  the  commence- 
ment of  tbe  action,  it  follows-  that  Haffner 
could  not  wrongfully  detain  tbe  same,  and 
the  petition  was  fatally  defective  as  to  bim, 
and  therefore  It  was  error  to  overrule  tbe 
objection  as  to  the  sufficiency  of  the  petition 
as  to  blm.  But  as  to  the  other  defendants 
we  are  of  the  opinion  that  tbe  petition  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  objection  to  the  introduction 
of  testimony  as  to  them  was  properly  over- 
ruled. 

The  plaintiffs  In  error  complain  that  the 
court  erred  in  refusing  to  give  the  following 
Instruction  offered  on  behalf  of  the  defend- 
ants: "You  are  Instructed  that  under  the 
pleadings  in  tills  case  tbe  plaintiff  in  this 
action  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness 
of  the  title  of  the  defendants;  and  if  you 
find  from  the  evidence  that  the  title  to  the 
wheat  in  controversy,  at  tbe  treginning  of 
this  action,  was  In  any  other  person  than 
the  plaintiff,  then  tbe  plaintiff  Is  not  entitled 
to  recover,  and  your  verdict  must  be  for  the 
defendants,"  The  defendants  claimed  that 
they  were  the  owners  of  the  wheat,  and 
entitled  to  the  possession  thereof  by  virtue 
of  the  purchase  of  the  wheat  by  Haffner 
from  Dobrinski  on  September  4,  1901.  Haff- 
ner testified  that  at  tbe  time  be  made  said 
agreement  he  purcliased  the  farm  and  all  of 
Dobrinski's  wheat  that  was  then  stored  on 
the  farm;  that  the  purchase  price  of  tbe 
farm  was  $2,900.  and  that  they  bad  agreed 
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that  there  was  .1,668  bushels  of  wheat  in  the 
granaries  at  that  time,  and  that  be  (Haff- 
nerj  was  to  pay  Dobrinski  55  cents  a  bushel 
for  said  wheat,  the  wheat  to  be  paid  for  on 
January  1,  1902,  at  which  time  Dobrinski 
was  to  execute  to  Haffner  a  deed  to  the 
farm;  that  pursuant  to  this  oral  agreement, 
Haffner,  on  tbe  following  day,  took  posses- 
sion of  the  taTjn,  and  the  wheat  in  the 
granaries,  and  soon  thereafter  commenced 
to  cultivate  the  land,  and  to  sow  another 
crop  of  wheat;  that  during  the  fall  of  1901 
he  sold  to  the  defendant  Henry  Klein  the 
wheat  that  be  had  t>ought  frcnn  Dobrinski, 
and  subsequently  Henry  Klein  sold  and  de- 
livered said  wheat  to  the  defendant  James 
C.  Robb.  Haffner  is  corroborated  by  a  num- 
ber of  witnesses,  who  testify  that  I>obrinskl 
had  told  them  that  he  had  sold  his  farm  and 
wheat  to  Haffner.  It  wUI  thus  be  seen 
that  Haffner  claimed  bis  title  to  wheat 
by  virtue  of  his  purchase.  In  good  faith, 
from  the  plaintiff;  and  In  these  circumstan- 
ces, and  upon  the  defendants'  theory  of  tbe 
ease,  we  think  the  alwve  instruction  not  only 
correctly  states  the  law  as  an  abstract  prop- 
osition, but  was  certainly  applicable  to  the 
case  under  consideration,  and,  as  this  point 
was  not  covered  by  any  other  Instruction, 
this  charge  should  have  been  given  to  the 
jury. 

The  law  seems  to  be  well  settled  that  the 
plaintiff  In  a  replevin  action  must  recover  on 
the  strength  of  his  own  title  or  right  of  pos- 
session, and  not  on  the  weakness  of  his  ad- 
versary's; and  the  defendant  may  defeat  the 
action  by  showing  title  even  in  a  third  person. 
Am.  Dig.,  Century  Edition,  vol.  42,  c.  2104. 
In  Hacker  v.  Munroe,  56  HI.  App.  532,  It 
was  held  that:  "In  replevin,  where  the  right 
of  property  is  In  Issue,  the  burden  is  upon 
plaintiff  to  show  bis  right  to  the  pos.<;(>«sion 
of  the  property,  and  he  con  recover  only  on 
the  strength  of  his  own  title;  and  if  be  has 
parted  with  his  ownership  for  the  obliga- 
tion of  another,  without  fraud,  it  Is  imma- 
terial that  defendants  paid  nothing  for  tbe 
property."  In  St.  John  v.  Swanback,  58 
N.  W.  288,  the  Supreme  Court  of  Nebraska 
held  that:  "The  plaintiff  in  replevin  must 
recover  on  the  strength  of  his  own  title  or 
right  of  possession,  and  not  on  the  weakness 
of  his  adversary's." 

It  Is  contended  by  the  plaintiffs  In  error 
that  the  court  erred  In  giving  instruction 
No.  13,  which  is  as  follows:  "You  are  in- 
structed that  the  burden  of  proof  Is  upon  de- 
fendants to  show  by  a  preponderance  of  the 
evidence  that  defendant  Haffner  obtained 
possession  of  plaintiCF's  wheat  and  farm  with 
the  full  knowledge  and  consent  of  plaintiff, 
and  that  said  possession  was  taken  because 
of  a  contract  honestly  entered  into  between 
plaintiff  and  defendant  Haffner,  and  that 
said  Haffner  did  not,  in  plaintiff's  absence, 
wrongfully  take  possession  of  said  farm  and 
wheat.  If  defendants  do  not  show  this  by 
a  preponderance  of  the  testimony,  you  should 
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find  for  tbe  plaintiff  and  against  the  defend- 
ants." Under  our  Code  the  gist  of  the  ac- 
tion of  replevin  Is  the  wrongful  detention 
of  the  property  In  dispute.  Aud  In  this  case 
It  was  necessary  for  the  plaintiff.  In  order 
to  maintain  his  action,  not  only  to  plead,  but 
to  prove,  the  following  facts:  (1)  That  he 
was  the  owner  of,  or  had  a  special  interest 
in,  the  wheat  In  contiwersy ;  (2)  that  he  was 
entitled  to  the  immediate  possession  thereof ; 
(3)  that  defendants  wrongfully  detained  the 
same.  And  the  burden  of  proof  was  on  the 
plaintiff  to  sustain  these  material  allega- 
tions of  his  petition.  In  this  instruction  the 
court  put  the  burden  of  proof,  in  effect,  on 
the  defendants  to  show  that  Haffuer  had  not 
wrongfully  taken  possession  of  the  wheat 
It  was  incumbent  upon  the  plaintiff  to  prove 
by  a  fair  preponderance  of  the  evidence  that 
he  was  not  only  the  owner  of  the  wheat,  but 
that  he  was  entitled  to  the  Immediate  posses- 
sion thereof,  and  that  tbe  same  was  wrong- 
fully taken  and  detained  from  him  by  the  de- 
fendants, or  some  one  of  them.  The  fact 
that  Haffner  claimed  to  have  purchased  the 
wheat  from  DobrinskI  In  connection  with  the 
farm  did  not  put  the  burden  of  proof  upon 
him  or  the  other  defendants.  The  instruc- 
tion is  also  erroneous  for  the'  reason  that  it 
invades  the  province  of  the  Jury,  in  this: 
that  it  assumes  that  It  was  the  plaintiff's 
wheat  and  farm,  whl<di  was  misleading,  and 
we  think  prejudicial  to  the  rights  of  the  de- 
fendants. 

Again,  plaintiffs  In  error  assign  and  argue 
as  erroi*  that  tbe  court  erred  in  giving  in- 
struction No.  14,  which  Is  as  follows:  "You 
are  ii^tmcted  that  If  you  find  for  the  plain- 
tiff from  the  evidence,  then  In  estimating 
plalntlfTs  damages  you  have  a  right  to  con- 
sider all  damages  which  plaintiff  sustained 
which  flow  aa  a  necesssry  result  from  the 
unlavrfnl  taking  and  detention  of  the  wheat." 
This  Instruction,  in  our  opinion,  was  also  er- 
roneous, for  the  reason  that  It  does  not  cor- 
rectly state  tbe  true  measure  of  damages. 
Our  statute  flies  the  measure  of  damages, 
and  the  Jury  should  have  been  charged  ac- 
cordingly. Nor  did  this  instruction  conform 
to  the  rule  announced  by  this  court  In  Barse 
Live  Stock  Co.  V.  McKlnster,  10  Okl.  708, 
04  Pac.  14,  where  the  court  laid  down  the  cor- 
rect rule  aa  to  the  measure  of  damages  In 
this  class  of  cases  under  tbe  provisions  of  our 
statute. 

In  our  opinion,  the  court  also  erred  in  ren- 
dering Judgment  against  the  defendant 
Klein  upon  the  pleadings,  the  statement  of 
counsel,  tbe  evidence,  and  tbe  special  find- 
ings of  the  Jury.  The  evidence  and  tbe  spe- 
cial findings  of  the  Jury  show  conclusively 
that  the  wheat  In  controversy  was  not  In 
Klein's  possession,  or  under  his  control,  at 
the  time  this  action  was  brougbt,  and  when 
demand  was  made  upon  him  for  the  wheat. 
On  the  contrary,  the  evidence  and  tbe  special 
findings  of  the  Jury  show  that  the  wbeat 
was  In  the  possession  of  tbe  defendant 


James  0.  Robb,  who  had  purchased  the 
wheat  from  Klein.  The  evidence  further 
shows  that  Haffner  had,  long  prior  to  that 
time,  sold  and  delivered  the  wheat  to  Klein, 
and  that  Klein  had  sold  and  delivered  the 
wheat  to  Robb,  and  bad  been  fully  paid  there- 
for, before  this  action  was  commenced,  and 
before  demand  bad  been  made  for  the  return 
of  the  same.  And  there  is  no  evidence  to 
show  that  the  wheat  was  disposed  of  by 
either  Haffner  or  Klein  for  the  purpose  of 
avoiding  a  writ  of  replevin.  The  law  seems 
to  be  well  settled  that  an  action  of  replevin 
cannnot  be  maintained  against  one  not  In 
tbe  actual  or  constructive  possession  of  prop- 
erty, unless  he  has  sold,  disposed  of,  or 
removed  the  same  with  tbe  Intent  of  avoid- 
ing the  writ.  Gildas  v.  Crosby  (Mich.)  28 
N.  W.  153;  De  Priest  v.  McKInstry  (Neb.) 
56  N.  W.  806;  RIcIotto  v.  Clement  (Cal.)  29 
Pac.  414;  Davis  v.  Van  De  Mark,  45  Kan. 
130,  25  Pac.  689;  Gardner  t.  Brown  (Nev.) 
37  Pac.  240  ;  24  Am.  &  Eng.  Enc  Law  (2d 
Ed.)  p.  495. 

Without  expressing  any  opinion  as  to  tbe 
merits  of  the  controversy  or  the  ultimate 
rights  of  the  parties.  It  seems  to  us  from  a 
careful  examination  of  the  record  that  the 
allegation  In  tbe  petition  that  the  defend- 
ant Frederick  Haffner  stole  the  wbeat  in 
controversy,  and  that  the  defendants  Klein 
and  Robb  aided  and  abetted  him  In  the  steal- 
ing, Is  unwarranted.  The  testimony  of  Haff- 
ner, who  is  corroborated  by  a  number  of  wit- 
nesses who  have  not  been  impeached,  shows 
that  he  entered  Into  a  verbal  contract  wltb 
the  plaintiff  for  the  purchase  of  the  land  up- 
on which  the  wheat  was  grown  that  is  the 
subject  of  this  litigatloD,  and  that  be  also 
at  that  time  purchased  the  wheat,  and  that  a 
short  time  thereafter  be  took  possession  of 
tbe  farm,  and  that  he  was  at  all  times  able, 
ready,  and  willing  to  pay  for  tbe  farm  and 
the  wheat  In  accordance  vrith  the  terms  of 
the  contract  as  soon  as  the  title  was  con- 
veyed to  him  by  Dobrlnski.  Tbe  evidence 
also  shows  that  In  November,  1900,  Dob- 
rlnski conveyed  the  farm  In  question  to  one 
John  A.  Webber  by  general  warranty  deed, 
and  without  any  reservation  as  to  the  crops 
growing  thereon,  the  wbeat  in  controversy 
having  been  grown  In  the  fall  and  winter 
of  1900  and  harvested  In  the  summer  of  1901. 
It  further  appears  that  Webber,  being  un- 
able to  pay  the  purchase  price  of  tbe  farm 
and  the  notes  and  obligations  that  had  be- 
come due,  consented  to  reeonvey  .the  land 
to  Dobrlnski,  and  to  relinquish  all  his  right 
and  claim  to  the  wheat  which  was  tbe  sub- 
ject of  this  litigation,  and  which  was  raised 
upon  the  farm.  Thereupon  Webber,  at  the 
request  of  Dobrlnski,  executed  a  deed  to  tbe 
land  to  Henry  Shultz,  who  was  at  that  time 
a  nonresident  of  the  territory  of  Oklahoma, 
and  had  no  knowledge  of  the  transfer  of  tbe 
property  to  blm;  and  at  the  time  tbe  con- 
tract which  It  Is  claimed  was  made  between 
Frederick  Haffner  and  Dobrlnski  in  reference 
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to  tbe  purchase  of  tbe  form  flu  title  to  the 
land  wa«  absolutely  in  tbe  name  <tf  Henry 
Sbnitz.  Tbe  evidence  fortber  abowa  tbat 
Haflber  openly  and  at  all  tlmea  claimed  to 
be  tbe  owner  of  the  term  and  ttie  wheat 
and  tbat  the  aale  to  Kl^  and  from  Klein 
to  Robb  waa  made  In  tbe  due  course  of  trader 
and  tbat  tbe  wheat  was  not  takoi  and  deliv- 
ered secretly  or  stealthily.  In  these  drcum- 
stances  we  tblnk  the  auction  of  tbe  petl* 
tlon  that  tfie  property  waa  stolen  1^  Haffner, 
and  that  Klein  and  Biobb  aided  and  abetted 
him  In  dispoBing  of  tbe  aarne.  and  the  state- 
ment of  counsel  in  tbe  course  of  tbe  trial 
tbat  tbe  wheat  had  been  stoloi,  had  no  doubt 
a  strong  tendrau^  to  inflame  the  minda  of 
the  Jurors,  and  was  highly  prejudicial  to  the 
rights  of  the  defendants. 

Othor  ttTors  are  assigned  and  argnedt  but, 
aa  the  case  must  be  reversed  and  remainded, 
and  a  new  trtal  ordeced*  and  it  la  not  likely 
that  the  errors  wlU  arise  at  tbe  next  trial, 
we  dean  it  unnecessary  to  pass  upon  them 
at  this  time. 

For  the  reasons  herein  stated,  tbe  Jndg^ 
ment  of  tbe  dlatrlct  court  is  reversed,  and 
the  cause  Is  remanded,  with  directions  to 
grant  a  new  trial.  BEAUCHAUP,  J.,  bar- 
ing presided  in  tbe  court  below,  not  sitting ; 
all  the  other  Justices  coDcarring. 


NEWELL  et  al.  v.  LONG-BELL  LCMBBB 
00. 

(Supreme  Court  of  OklahoDia.   BtegL  1,  1904.) 

DEOBnV-TBAITDUUNT  HISBCPBESBHTATIONS. 

1.  False  and  fraDdnlent  acta  and  itatements, 
which  IncideDtally  refer  to  the  sale  of  real  es- 
tate and  which  directly  refer  to  the  rights  of  a 
person  under  a  bid  therefor  at  sheriff's  sale,  by 
and  tbroogb  which  ctatementB  mon^  was  had 
and  received,  Is  actionable  to  the  octent  of  the 
Injury  suffered. 

2.  In  actions  founded  upon  fraud  and  deceit  a 
district  court  upon  appeal  from  the  probate 
court  has  Jurisdiction  where  the  amount  aous^t 
to  be  recovered  is  f 1,000  or  less. 

(Syllabus  by  the  Court) 

Error  from  District  Court.  Garfield  Coun- 
ty; before  Justice  J.  L.  Pancoast. 

Action  by  Albert  F.  Newell  and  Frank  Bf. 
Boss  against  tbe  Long-Bell  Lumber  Company. 
Judgment  for  defendant  and  plaintifEs  bring 
error.  Bevrased. 

W.  8.  Denton  and  John  F.  Curran,  for 
plalntUEs  In  ernnr.  W.  R.  Cowley  and  Law- 
rence L.  Cowley,  for  defendant  in  error. 

GILLETTE,  J.  This  was  an  action 
brought  originally  by  tbe  plaintiff  in  tbe 
probate  court  of  Garfield  county  against  tbe 
Long-Bell  Lumber  Company,  defendant  in 
error.  From  tbe  petition  of  tbe  plaintiffs  it 
appears  tbat  Ransom  and  Genera  Payne 
were  the  owners  of  lot  8,  block  14,  In  the 
goremment  town  site  of  Enid,  In  said  coun- 
ty, and  that  the  defendant  Long-Bell  Lumber 
Company,  being  tbe  holder  of  a  mortgage  up> 


on  said  premises  In  tbe  sum  of  9B19.87,  had 
caused  said  mortgage  to  be  foreclosed  in 
tbe  district  court  of  said  county,  and  the 
mortgaged  premises  sold  at  SherUTa  sale  by 
order  of  the  court;  at  which  sale  the  defend- 
ant Long-Bell  Lumber  Company  became  tbe 
purchaser.  The  plaintUCs,  desiring  to  pur- 
diase  said  lot,  applied  to  G.  D.  Fierce,  tbe 
agent  of  defendant  and  were  by  bim  Inform- 
ed that  the  sheriff's  sale  had  not  been  con- 
firmed, and,  if  Uie  plaintiffs  woidd  purchase 
the  interest  of  the  Paynes  in  said  property 
and  pay  the  debt  due  from  them  to  defend- 
ant, thB  action  would  be  dlnnlssed;  and, 
relying  upon  these  statemmts,  the  plaintiffs 
purchased  from  tbe  Paynes  their  interest  at 
a  cost  of  $229.20,  and  paid  to  defendant  for 
Its  interest  tbe  sum  of  fSTO.  Tbat  aa  a 
matter  of  fact  at  that  time  defendant  had 
no  Interest  In  said  property,  having  transfer- 
red its  rights  and  Interest  in  llie  premises 
to  the  Hetbodlst  Episcopal  Church  South 
by  an  assignment  of  its  bid  for  the  property 
on  tbe  sheriff's  sale,  wbldi  bid  was  after- 
ward confirmed  by  tfie  district  court  to 
said  church,  and  the  sheriff's  deed  Issued 
pursuant  thereto.  The  defendant  answered, 
denying  all  tb0  allegatkms  of  the  petition 
generally  and  spedflcally,  except  the  allega- 
tions Hint  defendant  was  a  corporation  or- 
ganized under  tbe  laws  of  the  state  of  BCla- 
sourl,  and  autiiorlaea  to  do  businns  In  tha 
territory  of  Oklahoma.  Afterwards  the  de- 
fendant filed  ita  motion  to  dismiss  said  cause 
upon  two  grounds:  First,  *that  this  court 
[probate  court]  has  no  jurisdiction  to  try 
and  detwmlne  said  cause";  second,  *that  un- 
der tbe  averments  of  plaintiffs'  petition  it 
Is  concerning  a  contract  to  real  eatatew" 
This  motion  was  overruled  by  the  probate 
court  The  cause  was  thereupon  trled^  and* 
after  Judgment,  appealed  to  tbe  district 
court,  where  said  motion  vras  again  renewed, 
and  considered  by  tbe  said  court,  sustained, 
and  an  order  entered  dismissing  tbe  cause. 
Tbe  case  Is  now  before  Ibis  court  upon  appeal 
tmm  aucb  order. 

Tbe  order  and  decision  of  the  district 
court  dlfl missing  said  action  are  based  upon 
tbe  fourth  and  fifth  paragraphs  of  section 
150%  Bt  1S93:  "(4)  That  tbe  probate  court 
shall  not  have  Jurisdiction  of  any  action 
upon  contracts  for  tbe  sale  of  real  estate." 
*'(S)  Of  any  matter  wherein  tbe  tttie  or 
boundaries  of  land  may  be  in  dispute,  not 
to  order  or  decree  tbe  sale  ot  partition  of 
real  estate."  Is  this  action  one  which  comes 
within  tbe  inohlbltion  of  the  above-quoted 
statute?  We  think  not  It  Is  not  an  action 
upon  ctmtract  for  ^e  sale  of  real  estate, 
and  does  not  seek  either  to  enforce  or  avoid 
aucb  contract;  nor  Is  tbe  title  or  boundaries 
of  land  Imiugbt  into  question.  By  tbe  alle- 
gations of  the  petition  it  is  charged  tbat  the 
plaintlffa  were  induced  to  part  with  their 
money  by  tbe  falsehood  and  deceit  of  the 
defendant;  and  asks  Judgment  on  account 
thereof,  Because  such  falsehoods  and  deceit 
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Tere  of  and  concerning  real  estate,  and  de* 
tendanf  B  rights  thravln,  does  not  bring  the 
ease  vitMn  the  prohibition  of  the  statute. 
A  jodgment  dther  for  or  against  the  plaintiffs 
tqwn  the  Issues  framed  would  not  affect  the 
title  or  bonndailes  of  flie  real  estate  con- 
cerning which  the  falsehood  and  deceit  are 
duiged.  In  fact,  the  falsa  and  frandulent 
acts  and  statements  only  inddentally  refer 
to  sach  real  estate  but  actually  refer  to  the 
T^htB  of  the  defendant  mtAer  a  bid  finr  the 
property  at  sheriff's  sale,  which  was  tals^ 
represented  to  be  in  the  defendant,  when,  as 
a  matter  of  &c^  the  defendant  had  sold  such 
rights  to  the  MeOiodlst  Episcopal  Ohnrch 
Booth,  thereby  idadng  it  beyond  the  power 
of  the  defendant  to  com^y  with  the  promises 
made  by  and  through  which  plaintifla' 
money  was  had  and  recdred.  This,  If  ultl- 
nmtely  found  to  be  true,  was  a  fmud  prac- 
ticed upon  the  plaintiffs,  and  acdonable  to 
tbe  extent  of  tibe  Injury  suffered.  The  fact 
that  It  was  with  reference  to  real  estate 
•ought  to  bo  purchased  and  the  question  of 
title  is  only  an  Incident  to  the  right  of  re- 
coTery  brings  thp  case  squarely  within  tbe 
language  of  Mr.  Justice  Pancoast  In  Choc- 
taw, O-  ft  O.  B,  B.  Oo.  V.  Deperade,  12  Okl. 
867,  71  Pac.  629,  wborein  It  Is  said:  **Many 
cases  may  arise  In  which  it  may  be  neces- 
sary to  show  that  certain  persons  are  tbe 
owners  of  certain  tracts  of  land,  but  It  does 
not  necessarily  follow  that  the  title  to  such 
land  Is  tu  dispute.  The  ownership  of  the 
land  goes  to  tbe  qualification  of  the  party  to 
maintain  the  action,  and  tbe  title  to  tte  land 
Is  material  only  for  that  purpose.  In  other 
words,  the  question  of  title  Is  only  an  inci- 
dent to  the  right  of  recoTery."  See,  also, 
Cbggett  T.  Crall,  12  Kan.  897.  and  Schneider 
T.  Schleutker  (Ky.)  M  8.  W.  G06.  It  Is  a 
wen-known  principle  of  law  tliat  where 
one  has  beai  Induced  by  fraud  to  enter  Into 
a  contract  be  can  rescind  the  contract  and 
sue  for  such  damages  as  he  may  have  aus- 
talned  by  reason  of  It  As  tiie  i^alntlffB 
herein  have  elected  to  proceed  for  damages 
based  upon  the  fraud  charged  in  the  petition, 
tbe  statute  dted  in  support  of  tbe  motion 
to  dismiss  would  not  aiqply,  and,  tbe  Judg- 
ment demanded  being  not  In  excess  of  f 1,000, 
the  court  had  Jurisdiction,  and  »red  in  its 
order  of  dismlsssL 

Tbe  Judgment  of  the  district  court  of  Qai^ 
field  county  is  roTersed,  and  cause  remanded 
for  further  proceedings  In  accordance  with 
this  opinion.  All  tihe  Justices  concur,  except 
PANCOAST,  J.,  who  presided  In  tbe  court 
bdow,  not  sitting. 


BURKE  T.  MALABT  et  al. 

Supreme  Court  of  Oklahoma.   Sept  8,  1904.) 

vnm — oomffiTUTionAZ.  ia.w  —  intebiot  in 
arAXTT. 

I.  The  provisloofl  of  section  48,  Code  GW. 
Proc.  (Wilson's  Rev.  &  Aon.  St  1903.  t  4246). 
requiriiig  certain  dass  of  dvil  actions  to  be 


brooght  to  tlie  coanty  In  whidi  tbe  subject  of 
tbe  action  Is  situated.  Is,  In  so  far  as  It  relates 
to  resident  defendants,  In  irreconcilable  con- 
flict witli  tlie  proTiaions  of  Act  Cong.  May  2, 
1890.  a  182,  flO.  26  Stat  87  (Organic  Act), 
reyuiring  that  "all  dvU  actions  shall  be  In- 
stituted in  tbe  conntr  In  which  the  defendants 
or  either  of  them  reside  or  may  be  found,"  and 
I  such  provisions  of  the  Code  are  void,  as  incon- 
I  sistent  with  the  laws  of  the  United  States. 
2.  An  actfoQ  affecting  an  Interest  in  real  es- 
tate in  this  territory,  where  tlie  real  estate  is 
situated  In  one  county  and  the  defendant  re- 
sides hi  a  dilferent  county,  must  be  lilstituted 
In  the  county  where  tiie  defendant  resides. 
(SyllabQB  by  the  Gonrt.) 

Error  from  DlBtrlc^  Court  Garfield  Coun- 
ty; before  Justice  James  K.  Beauchamp. 

Action  by  Joseph  Y.  Burke  against  W.  B. 
Malaby  and  Thomas  Gossndl.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Moore  A:  Moore,  fin  plaintiff  In  error. 

BURFORD,  C.  J.  The  plaintiff  In  error, 
Joseph  Y.  Burke,  brought  suit  in  the  district 
court  of  Garfield  coanty  against  the  defend- 
ants in  error,  W.  B.  Malaby  and  Thomas 
Gossnell,  for  tbe  purpose  of  procuring  a  de- 
cree quieting  tbe  title  to  land  in  Woods 
county,  Okl.  The  petition  alleged  that  be 
was  the  owner  and  In  the  actual  and  un- 
disputed possession  of  the  land  In  question, 
and  that  the  defendants  were  claiming  to 
be  the  owners  and  holders  of  a  mortgage 
which  constituted  an  apparent  lien  on  said 
land,  and  which  mortgage  he  alleged,  for 
reasons  stated,  was  void,  and  of  no  effect 
as  against  him,  and  be  asked  that  said 
mortgage  be  canceled  and  bis  title  quieted. 
Tbe  defendants  appeared,  and  demurred  to 
the  petition,  and  among  other  causes  alleged 
that  the  court  had  no  Juriadtcticm  of  .the 
subject-matter  of  the  action.  The  court 
sustained  the  demurrer,  and,  the  plaintiff  de- 
clining to  plead  further,  the  cause  was  dis- 
missed at  tbe  costs  of  plaintiff,  and  from 
this  order  and  judgment  the  plaintiff  ap- 
peals. 

The  record  and  ai^mento  present  but 
one  question  for  our  determination.  The 
defendants  have  been  sued  In  Garfield  coun- 
ty, the  county  of  tbelr  residence,  and  the 
subject-matter  of  the  action  is  real  estate 
located  in  Woods  county.  Tbe  question  of 
the  Jurisdiction  of  the  district  courts  in  ac- 
tions classed  by  our  Civil  Code  as  local  is 
one  which  has  been  much  discussed  by  law- 
yers, and  frequently  suggested  In  tbe  dis- 
trict courts,  but  it  has  not  before  been 
presented  to  this  court  for  judicial  deter- 
mination. In  the  territory  we  derive  all 
our  powers,  executive,  legislative,  and  Judi- 
cial, from  tbe  act  of  Congress  creating  the 
territory,  prescribing  its  governmental  func- 
tions^ and  defluing  and  limiting  Its  legisla- 
tive authority.  Tbe  organic  act  Is  the  su- 
preme law  of  the  territory,  and  sustolns  to 
our  governmental  powen  the  same  relation 

I S.  See  Tsnus,  voL  tt,  CmU.  Dig.  K  MA,  H. 
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OB  a  constltntton  to  those  of  a  state.  Tbe 
power  of  Congress  to  legislate  for  the  ter- 
ritory Is  limited  only  by  the  Constitution  ot 
the  United  States,  while  the  legislative 
power  of  the  territory  Is  limited  by  the 
ConstltntloD  and  laws  of  the  United  States.  \ 
The  courts  of  the  territory  are  created  and 
their  jurisdiction  conferred  by  the  laws  of  i 
the  United  States,  and  where  Congress  has  | 
spoken  npon  any  specific  subject  within  its  > 
province  to  that  extent  the  legislative  power  | 
of  the  territory  over  the  same  subject-mat-  i 
ter  is  superseded,  and  Its  powers  suspended.  : 
It  is  a  general  principle  of  government 
arising  out  of  necessity  that,  where  one 
body  is  subordinate  to  another,  both  having 
concurrent  powers  in  relation  to  a  particular  | 
subject,  the  exercise  of  such  power  by  the  , 
superior  body  suspends  the  authority  of  the  | 
subordinate  body  over  such  subject,  and  the 
laws  of  the  superior  body  are,  and  of  neces- 
sity must  be,  paramount.  The  Organic  Act 
of  Oklahoma,  §  10  (Act  Cong.  May  2,  1890. 
c.  182,  26  Stat.  81,  87),  among  other  provi- 
sions, contains  the  following:  "And  all 
civil  actions  shall  be  Instituted  in  the  coun- 
ty in  which  the  defendant,  or  either  of  them, 
resides  or  may  be  found;  and  when  such 
actions  arise  within  any  portion  of  said 
territory  not  organized  as  a  county,  such 
actions  shall  be  instituted  In  the  county  to 
which  such  territory  Is  attached  for  Judi- 
cial purposes,  but  any  case,  civil  or  criminal 
may  be  removed,  by  change  of  venue,  to 
another  county."  And  by  section  6  (26 
Stat  84)  it  is  enacted  "that  the  legisIatlTe 
power  of  the  territory  shall  extend  to  all 
rightful  subjects  of  legislation  not  Incon- 
sistent with  the  Constitution  and  laws  of 
the  United  States."  By  other  provisions 
of  ttie  act  the  district  courts  are  given  gen- 
eral common-law  and  chancery  powers  and 
Jurisdiction  over  all  offenses  committed  with- 
in the  territory  of  Oklahoma  against  either 
the  laws  of  the  United  States  or  of  the  ter- 
ritory. The  district  courts  as  thus  created, 
and  with  their  extensive  and  general  Juris- 
diction, are  superior  courts  of  general  Juris- 
diction, and  belong  to  that  class  of  courts 
of  which  it  has  been  said:  "The  rule  for 
Jurisdiction  Is  this:  that  nothing  shall  be 
Intended  to  be  out  of  the  Jurisdiction  of  a 
superior  court  but  that  which  specially  ap- 
pears to  be  so,  and,  on  the  contrary,  noth- 
ing shall  be  intended  to  be  within  the  Juris- 
diction of  an  inferior  court  but  that  which 
Is  so  expressly  alleged."  Kenney  v.  Greer, 
13  111.  432.  54  Am.  Dec.  439.  The  Legisla- 
ture 6f  the  territory  in  1893,  In  the  raerclse 
of  Its  powers  over  a  rightful  subject  of  leg- 
islation, adopted  a  Code  of  Civil  Procedure, 
which  was  intended  to  be  sufficiently  com- 
prehensive to  embrace  the  practice  and  pro- 
cedure In  every  form  of  civil  action,  whether 
originally  at  law  or  in  equity.  This  Code, 
E  10  (chapter  66,  S  4208,  Wilson's  Rev.  &  Ann. 
St  1903),  abolishes  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  de- 


clares that  in  their  place  there  shall  be  but 
one  form  of  action,  which  shall  be  called  a 
civil  action.  By  section  48  (section  4246)  of 
the  Code  it  Is  provided:  "Actions  for  the  fol- 
lowing causes  must  be  brought  in  the  county 
In  which  the  subject  of  the  action  Is  sit- 
uated, except  as  provided  In  section  forty- 
nine.  First  For  the  recovery  of  real  prop- 
erty, or  of  any  estate  or  Interest  therein, 
or  the  determination  In  any  form  of  any 
such  right  or  interest"  The  action  in  this 
case  is  by  the  Code  denominated  a  "civil 
action,"  and  Is  by  the  provisions  of  the  Code 
required  to  be  brought  in  the  county  where 
the  real  estate  la  sltnated,  it  being  an  ac- 
tion for  the  determination  of  an  Interest  in 
real  estate.  The  provisions  of  the  organic 
act  as  positively  require  that  the  action 
"shall  be  instituted  in  the  county  In  which 
the  defendants,  or  either  of  them,  resides 
(X  may  be  found."  Can  these  antagonistic 
provisions  be  reconciled  so  that  each  may 
be  given  force  and  effect?  It  they  cannot, 
then  the  subordinate  must  yield  to  the  su- 
perior, and  the  provision  of  our  Civil  Code 
wherever  antagonistic  to  the  provisions  of 
the  organic  act  are  nugatory  and  void. 
Where  the  lawmaking  department  is  re- 
stricted In  its  powers  by  a  written  funda- 
mental law,  any  law  enacted  in  opposition 
to  the  fundamental  law  is  in  excess  of  leg- 
islative authority,  and  therefore  void.  The 
will  of  the  Legislature  is  law  only  when 
it  Is  In  harmony  with,  or  at  least  Is  not  op- 
posed to,  that  controlling  higher  law  which 
governs  the  legislative  assembly  in  the  ex- 
ercise of  Its  powers  and  functions.  It  fol- 
lows that  there  Is  a  dual  restriction  upon 
the  legislative  authority  vested  In  the  leg- 
islative department  of  the  territory.  There 
is,  first,  that  restriction  whlctv  arises  from 
the  fact  that  the  territory  is  a  subordinate 
division  of  the  general  government  for  which 
Congress  may  legislate  directly,  and  when 
Congress  has  exercised  this  power  In  re- 
lation to  any  particular  subject-matter  the 
right  of  the  territorial  Legislature  is  there- 
by suspended,  and  its  laws  not  In  harmony 
with  the  action  of  Congress  are  void;  and, 
secondly,  the  legislative  power  of  the  ter- 
ritory Is  restricted  by  the  inhibition  directly 
expressed  in  the  fundamental  law,  the  or- 
ganic act  limiting  the  exercise  of  such  power 
to  rightful  subjecta  of  legislation  not  in- 
consistent with  the  Constitution  and  laws 
of  the  United  States. 

When  the  validity  of  a  legislative  enact- 
ment Is  called  In  question  by  reason  of  con- 
flict with  a  fundamental  law.  It  Is  the  duty 
of  a  court  If  possible,  to  give  the  statute 
such  a  construction  as  will  enable  It  to  have 
effect.  Cooley's  Constitutional  Limitations 
(7th  Ed.)  p.  255.  In  Newland  v.  Marsh,  19 
111.  376,  the  Supreme  Court  of  Illinois  said : 
"Whenever  an  act  of  the  Legislature  can 
be  so  construed  and  applied  as  to  avoid  con- 
flict with  the  Constitution  and  give  It  the 
force  of  law,  such  construction  will  be  adopt- 
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ed  by  the  courtR"*  In  People  v.  Supervis- 
ors, 17  N.  r.  235,  It  was  said:  "Before  pro- 
oeedLng  to  annul  by  Judicial  sentence  what 
has  been  enacted  by  the  lawmaking  power, 
It  Bbould  clearly  appear  that  the  act  cannot 
be  supported  by  any  reasonable  Intendment 
or  allowable  presumption."  The  Supreme 
Oonrt  of  Louisiana,  In  B<risdere  t.  Citlaens' 
Bank,  8  La.  506.  29  Am.  Dec.  453,  stated  the 
rule  thus:  "It  is  the  duty  of  the  court  to 
adopt  a  construction  of  a  statute  which, 
without  doing  violence  to  the  taix  meaning 
of  words,  brings  it  into  harmony  with  the 
Constitution."  And  the  same  rule  was 
adopted  by  the  Supreme  Court  of  the  United 
States  in  Grenada  County  t.  Brown.  112  U. 
S.  261,  6  Sup.  Ct  126,  28  L.  Ed.  701  Apply- 
ing these  w^HMttled  rules,  we  have  sought 
to  discover  some  reasonable  grounds  upon 
which  these  two  laws  can  be  reconciled,  and 
both  be  permitted  to  stand ;  -  but  In  thUi  ef- 
fort  we  have  failed.  There  is  an  Irreconcil- 
able anti^;onl8m  between  the  fundamental 
law  and  the  subservient  law.  The  superior 
law  deit^res  that  "all  cItU  actions  shall  be 
Instituted  in  the  county  In  which  the  defend- 
ants, or  either  of  them,  resides  or  may  be 
found."  The  Inferior  law  provides  that  c»- 
taln  classes  of  actions — of  which  this  case 
Is  erne — must  be  brought  in  the  county  In 
which  the  subject  of  the  action  is  situated. 
Under  one  statute  the  venue  of  the  cause  Is 
fixed  by  the  residence  of  the  defendant ;  un- 
der the  othCT  statute  the  venue  te  deter- 
mined by  the  location  of  the  subject  of  the 
acti<Hi — an  antagonism  which  in  the  case 
xmAvt  consideration  cannot  be  harmonized. 
After  prescribing  what  actions  are  local,  sets 
tkin  67  (section  425S)  of  the  Code  further 
provides:  "Every  other  action  must  be 
bronsSit  In  tbe  county  in  which  tiie  defend- 
ant or  some  one  of  the  defendante  reside  or 
may  be  summoned.".  This  provlsltm  Is  In 
harmony  vrlth  the  act  of  Coz^eBS,  and, 
should  it  be  contended  that  the  cause  of  ac- 
tion set  forGb  In  the  petition  does  not  come 
within  Uie  statutory  classlflcntlon  of  local 
actions,  yet  the  result  would  be  the  same 
In  this  case.  If  the  action  Is  oue  In  perso- 
nam, and  comes  within  the  provisions  of 
section  57  (section  of  the  Code,  then 

the  demurrer  was  Improperly  sustained. 
Under  the  chancery  practice,  prkn:  to  the 
adi^on  of  Code  proceedings,  the  proceed- 
ing to  QQlet  title  was  by  suit  in  equity,  and 
the  remedy  was  by  decree  in  personam.  The 
salt  was  brought  in  the  county  of  the  resi- 
dence of  the  defendant  But  we  think  our 
statute  broad  enough  to  embrace  within  ito 
provisions  suits  to  quiet  title  to  real  eatete^ 
and  that  the  action  In  this  case  was  prop- 
erly brought  In  Garfield  county.  While  the 
petition  contains  no  allegations  that  the  de- 
fendants are  residents  of  Garfield  county, 
yet  tb^  were  sued  in  that  county,  served 
with  summons  in  that  county,  and  appeared 
and  made  no  objection  to  the  Jurisdiction  of 
the  court  over  tbatr  persons,  but  objected 


I  only  that  Uie  suit  should  have  been  Institut- 
ed in  Woods  county,  where  the  real  estate 
was  situated.  It  Is  the  general  rule  that 
where  one  is  served  In  a  county  where  he  Is 
sued,  and  makes  no  objection  to  the  venue, 
it  will  be  presumed  that  he  is  a  recddent  of 
the  county  where  he  Is  sued  and  served  with 
jffocess.  It  will  be  observed  that  the  pro- 
vision of  the  organic  act  designating  where 
persons  shall  be  sued  makes  no  provisions 
tor  nonresidents,  and,  as  the  Civil  Code 
makes  ample  provision  fi>r  proceedings  and 
1  service  of  process  In  actloi»  against  non- 
;  residents,  such  provisions  will  control. 

A  careful  examination  of  the  several  pro- 
visions of  the  Code  reveals  the  fact  that  no 
serious  difficulties  or  embarrassments  can  re- 
:  suit  from  this  defect  In  the  Code  ot  Civil 
:  Procedure.   In  the  class  of  cases  ordinarily 
,  classed  as  local  under  flie  Code,  actions  may 
I  be  Instituted  In  the  county  where  the  defei^ 
!  ant  or  some  one  of  them  resides,  and  there 
is  existing  provision  for  sliding  summtms 
to  different  counties  tor  change  of  miue 
from  the  county  when  the  interests  of  the 
parties  require  it,  for  issuing  execution  or 
order  of  sale  after  Judgment  or  decree  to 
the  county  where  the  property  affiected  Is 
located,  and  for  recording  a  decree  in  the 
office  of  the  register  ot  deeds,  which  may 
take  the  place  of  a  conveyance  when  the 
party  has  failed  to  execute  proper  convey- 
ances.   While  It  appears  to  be  disturbing 
and  overtumlng  a  settled  practice  of  sev- 
eral years*  standing,  yet  the  several  provi- 
sions of  the  Code  hereinbefore  referred  to 
seem  to  be  ample  and  sufficient  to  meet  all 
requirements,  and  that  no  injurious  results 
can  occur. 

It  was  argued  by  counsel  for  plalntllf  fa 
error  that  the  question  of  where  this  «uit 
should  be  brought'  is  one  of  Jurisdiction,  and 

;  that  a  Judgmrat  rendered  In  a  case  where 
the  action  has  not  been  brought  In  the  prop- 
er place  Is  void.  This  does  not  seem  to  be 
the  law  as  determined  by  the  great  weight 
of  authority.  The  question  of  venue,  under 
such  stetutes,  ^ther  as  to  person  or  subject- 

I  matter,  is  one  that  may  be  waived  by  the 
defendant;  and  where  the  court  Is  one  of 
general  Jurisdiction,  having  Jurisdiction  gen- 
erally of  the  subject-matter  ct  the  action, 
and  having  obtained  service  on  the  defend- 
ants, and  no  objection  is  made  to  the  venue, 
the  question  will  be  treated  as  waived,  and 

;  the  Judgment  held  valid,  and  It  will  be  too 
late  to  raise  the  objection  on  apiwal  or  in 
a  collateral  proceeding.  Hearne  v.  De 
Toung,  111  Gal.  373,  48  Pac.  1108 ;  Colorado 
Gent  R.  R.  Go.  v.  Caldwell,  11  Colo.  545,  19 
Pac.  642;  Kenney  v.  Greer.  18  111.  482,  54 
Am.  Dec.  489;  Toledo,  W.  ft  W.  Ry-  Co.  v. 
Williams,  77  111.  354;  Stadchouse  r.  Zuntz, 
36  La.  Ann.  629;  Collins  v.  Bowen.  46  Minn. 
186,  47  N.  W.  719;  Ghrlstlon  v.  O'Neal,  46 
Miss.  669;  Clarke  r.  Lyon  County,  8  Nev. 
181;  McMlnn  v.  Hamilton,  r7  N.  a  300; 
Fairbanks  &  Co;  t.  Blum,  2  Tex.  Civ.  App, 
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479,  21  S.  W.  1009;  In  re  Rnnssl  (a  C)  8 
Fed.  790;  Turner  Commonwealth,  40  Ky. 
205;  Banr  t.  Page,  10  Gray,  398.  We  do 
not,  however,  qnestlon  the  settled  role  that 
jurisdiction  of  the  subject-matter  cannot  be 
conferred  by  f^n^ment  or  walred  by  fail- 
ure to  object,  and  where  the  court  la  with- 
out Jurisdiction  of  the  subject-matter  its 
Judgment  will  be  void. 

The  judgment  of  the  district  court  of  Oar- 
field  county  is  reversed,  and  cause  remand- 
ed, with  directions  to  OTermle  the  demurrer 
for  want  of  jurisdiction,  and  proceed  with 
the  cause  In  order.  All  the  Justices  concur, 
except  BEAUCHAMP,  who  tried  the  case 
below,  not  sitting,  and  PANC0A8T»  X»  ab- 
senL 


BARNES,  Mayor,  et  al.      TURNER  et  al. 
(Supreme  Court  of  Oklahoma.   Sept  1,  1904.) 
xjiirrA.T]onB  —  uunictPAi,  wAuuim— whek 

BBQIIT  TO  BUN. 

1.  The  statute  of  limitations  does  not  run  In 
favor  of  a  municipal  or  quasi  mnnldpal  cor* 
poration,  upon  its  outstancling  obligations  evl- 
oenced  by  warrants,  until  the  corporation  baa 
provided  a  fund  out  of  which  pajmokt  of  the 
same  may  be  made. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  Ctonnty; 
before  Justice  Jno.  H.  Burford. 

Mandamus  by  C.  W.  Tvmer  anA  JTamoi  A. 
Klriiwood  against  C.  M.  Barnes  as  mayor, 
etc.,  and  others.  Judgment  for  plaintiff!,  and 
defendants  bring  error.  Affirmed. 

Thia  wu  a  proceeding  In  mandamus 
brought  by  tbe  defendants  In  error,  Turner 
and  Kirfcwood,  in  tlw  district  court  of  Logan 
connty,  against  C  M.  Bamea.  as  mayor,  and 
the  otlier  itlalntiffs  in  error,  as  conncllmen, 
of  the  city  of  Outhrie,  to  compel  them  to  levy 
a  tax  upon  tiie  propwty  of  persons  residing 
in  the  territory  covered  by  the  various  old 
provisional  goremmenta  or  subdivisions  of 
tbe  city  of  Guthrie,  known  as  "Outhrie 
Proper,"  "East  Gothrie."  "West  Outhrie," 
"Gapltol  Hill,"  and  tbe  "ConaoUdated  School 
District,"  to  provide  for  the  payment  of  cer- 
tain warrants  that  had  been  Issued  under 
the  provision  of  article  1  of  chapter  14  of 
tbe  Statutes  of  1890,  which  warrants,  togeth- 
er with  the  interest  thereffli,  aggregate  some- 
thing over  97,000.  This  Is  the  third  time 
that  these  warrants  have  been  brought  before 
this  court.  W.  H.  Gray,  receiver  of  the  Na- 
tional Bank  of  Guthrie,  and  successor  to 
Harper  S.  Cunningham,  on  tbe  7tb  day  of 
September,  1895,  commenced  a  mandamus 
proceedlnj^  identical  with  this,  In  the  dis- 
trict court  of  Lc^an  county,  for  the  purpose 
of  compelling  the  then  mayor  and  coundtmoi 
of  the  city  of  Guthrie  to  levy  a  tax  to  pro< 
vide  a  fund  for  tbe  payment  of  these  war- 
rants. Tbe  district  court  allowed  the  writ. 
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but  tbe  case  was  appealed  to  this  court,  and 
on  the  12th  day  of  February,  1807,  was  re- 
versed. Martin  v.  Territory  ex  rel.  Gray,  4S 
Pac  106.  After  this  reversal  nothing  what- 
ever was  done  by  the  holder  of  these  war- 
rants In  the  way  of  taking  any  steps  towards 
collecting  them  for  more  Hian  four  years 
thereafter.  But  after  the  decision  in  the  case 
of  Guthrie  National  Bank  v.  City  of  Outhrie 
was  rendered  in  the  Supreme  Court  of  the 
United  States  (ITS  U.  S.  528, 19  Sup.  Ct  S13, 
48  L.  Ed.  79^  tbe  holders  of  these  warrants, 
who  had  lain  dormant  during  the  years,  made 
another  move.  The  old  case  of  Gray  v.  Mar- 
tin &  Spencer,  after  It  had  been  reversed  and 
remanded,  bad  been  dropped  from  the  dock- 
et, and  on  the  2Sth  day  of  June,  1901, 
Turner  and  Klrkwood  filed  their  motion  as 
the  successors  in  Interest  of  Gray  to  have 
the  case  redocketed,  and  also  flJed  on  the 
same  day  an  application  to  have  tbe  case 
revived  In  their  names,  as  the  successors 
In  Interest  of  Gray,  and  on  the  same  day 
they  filed  their  motion  to  dismiss  said  action, 
which  motion  was  sustained,  and  the  case 
dismissed.  Shortly  after  the  dismissal  of  the 
original  mandamus  case.  Turner  and  Klrk- 
wood brought  suit  against  the  dty  of  Gnth- 
rie  upon  these  same  warrants,  wherein  a 
Judgment  against  the  dty  for  the  amount 
of  the  warrants  was  prayed  for.  Tbej  fail- 
ed in  this  suit  in  the  district  court,  and 
appealed  to  the  Supreme  Court,  where  the 
judgment  of  the  lower  court  was  affirmed. 
73  Pac:  288.  On  tbe  28d  day  of  July,  1903, 
after  the  final  decision  In  this  court  In  the 
case  of  Turner  and  Klrkwood  v.  City  of 
Guthrie,  this  mandamus  proceeding  was  com- 
menced against  the  mayor  and  coundlmm; 
the  same  being  in  all  respects  similar  to  and 
identical  with  the  original  mandamus  pro- 
ceeding brought  by  W.  H.  Gray,  receiver,  up- 
on the  same  warrants,  ,  in  188C.  The  return 
and  answer  of  the  alternative  writ  sets  forth 
the  same  defense  as  was  allied  In  the  re- 
turn to  the  proceedings  brought  by  Gray, 
receiver,  and  also  alleges  the  bar  to  the  ac- 
tion of  the  statute  of  limitations.  Trial 
was  had  befora  the  conrt,  wherein  it  was 
agreed  that  the  allegations  set  forth  In  the 
fourth  answer  or  return  of  the  defoidanta 
to  the  alternative  writ  are  true,  and  which 
shows  the  facts  substantially  as  above  set 
forth.  Thereupon  the  court  rendered  Judg- 
ment for  the  plalntiflfs  below  and  allowed  a 
peremptory  writ  of  mandamus  against  plain- 
tiffs in  error,  from  which  judgment  and  final 
order  the  plaintiffs  in  error  appeal  to  tbim 
court. 

James  Hepburn,  City  At^^  and  Lawrence 
&  Huston,  for  plaintiffs  in  «rror.  Dale  ft 
Bierer,  fbr  defendants  in  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
instruments  in  controversy  are  all  time  war- 
rants, dated  July  1,  1893.  A  copy  of  one  of 
the  warrants,  of  which  the  others  are  sim- 
ilar, is  as  follows:  "Warrant  of  the  City  of 
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Guthrie.  Oklahoma  Territory.  ¥554.15.  No. 
6.  Treasurer  of  the  City  of  Qnthrle:  One 
year  after  date  pay  to  the  order  of  Harper 
S.  Gnnnlngham,  receiver  National  Bank, 
Gnthrle,  the  sum  of  five  hundred  and  flfty- 
fonr  and  ^b/ioo  dollars,  with  interest  there* 
CD  at  the  rate  of  six  per  centum  per  annum, 
from  June  3rd,  1S91,  from  any  moneys  which 
shall  arise  from  special  levy  for  the  payment 
of  dty  warrants  Issued  under  the  provisions 
of  chapter  Ho,  14  of  the  Statutes  of  Okla- 
homa, providing  for  the  payment  of  Indebt- 
eduess  of  the  provisional  governments  of  the 
cities  of  Guthrie,  Bast  Guthrie,  West  Guth- 
rie, and  Capitol  Hill,  upon  the  subdivision  of 
Guthrie  Imown  as  East  Gutlirle.  By  order 
of  the  City  Council  July  1,  1893.  A.  M.  Me- 
Elhliuiey,  Mayor.   Attest:   B.  0.  Mllllkan, 

'         City  Clerk." 

The  second  assignment  urged  by  plaintiffs 
in  error  for  a  revCTsal  of  this  case  Is  that  the 
action  in  mandamus  to  compel  the  mayor  and 
councllmen  of  the  city  of  Guthrie  to  levy  a 
tax  to  create  a  fund  to  pay  these  warrants, 
accrued  on  the  9th  day  of  September,  1805, 
the  day  W.  H.  Gray,  receiver,  commenced 
his  action  In  mandamus  to  compel  the  then 
mayor  and  council  of  the  city  of  Guthrie  to 
levy  this  same  tax  for  the  payment  of  these 
same  warrants,  and  that  consequently,  at  the 
time  of  the  commencement  of  this  action,  It 
was  barred  by  the  statute  of  limitations.  With 
this  contention  we  cannot  agree.  The  statute 
of  limitations  Is  what  is  known  In  law  as  a 
statute  of  repose.  It  Is  a  statute  enacted  as  a 
mattOT  of  public  policy  to  fix  a  limit  In  which 
all  actions  must  be  brought  or  presumed  to 
have  been  paid.  The  statute  is  Intended  to 
run  only  against  those  who  are  neglectful  of 
their  righte  and  fall  to  use  reasonable  and 
proper  diligence  In  the  enforcement  thereof. 
They  are  based  upon  the  presamptlon  of  law 
that  from  the  lapse  of  time  It  Is  fair  to  pre- 
sume that  the  debt  has  been  paid.   In  this 

>■  case  the  warrante  show  upon  their  face  that 
they  were  Issued  by  what  purports  to  be 
the  dty  council,  and  signed  by  what  purports 
to  be  the  mayor,  and  attested  by  what  pur- 
ports to  be  the  deA;  that  they  are  evi- 
dences of  indebtedness,  and  are  entitled  to 
be  accepted  as  evidence  of  indebtedness; 
that  th^  are  to  be  paid  from  a  special  levy 
for  the  payment  of  dty  warrants  under  the 
provlsiims  of  chapter  14  of  the  Statutes  of 
Oklahoma  of  1890,  providing  for  the  payment 
of  Indebtedness  of  the  provisional  goTem- 
ment  of  the  dtles  of  Onthrie,  East  Guthrie, 
West  Onthrie,  and  Capitol  HiiL  Now,  when 
did,  under  these  warrants,  the  right  to  de- 
mand payment  tbareof  aocroe?  Was  It  Im- 
mediately upon  the  Issuing  of  the  warrants, 
or  was  It  when  the  fond  from  which  said 
warrants  were  to  be  paid  was  In  the  bands 
of  the  proper  officer  txa  payment  tliereof? 
The  payment  of  these  warrants  did  not  de- 
pend entirely  upon  the  action  of  the  holders 
thereof,  but  depended  upon  some  affirmative 
action  on  the  part  of  the  officers  of  the  dty. 


The  iHBuing  of  these  warrants,  making  them 
payable  out  of  a  certain  fund  to  be  raised 
by  a  certain  levy.  Indicates  that  a  duty  de- 
volved upon  the  officers  of  the  city  to  make 
!  the  necessary  orders  and  take  the  necessary 
1  steps  which  are  prerequisite  to  the  levying 
I  and  collecting  of  that  tax.  Now,  can  the 
i  officers  of  the  d^,  when  steps  are  taken 
i  which  are  necessary  preliminaries  to  the  col- 
!  lection  of  these  warrants,  be  heard  to  take 
1  advantege  of  their  own  neglect  of  duty  by 
;  saying  that  because  we  have  not  performed 
!  the  duty  as  the  law  required  of  us  and  made 
1  the  necessary  levy  to  provide  the  fund  tor 
!  the  payment  of  these  warrjante;  that  conse- 
:  queutly,  on  account  of  our  neglect,  the  stat- 
I  ute  of  limitations  has  run  against  the  hold- 
i  ers  of  these  warranto  so  as  to  prevent  their 
I  collection? 

I     We  think  this  case  comes  clearly  within 
1  the  decision  of  this  court  In  the  Greer  Coun- 
j  ty  Case ;  that  Is,  Board  of  Commissioners  of 
!  Greer  County  v.  Clarke  A;  Courts.  70  Pac. 
i  206.  There  this  court  said:   "Where  a  war- 
j  rant  I9  Issued  by  the  officers  of  a  manlcipal 
I  corporation,  or  a  quasi  munldpal  corpora- 
j  tion,  and  the  creditor  accepte  the  same,  rely- 
i  lag  on  the  ordinary  modes  of  taxation  to 
'  pay  said  obligation,  the  corporation  cannot 
j  be  heard  to  say,  upon  an  action  to  enforce 
\  the  payment  thereof,  that  it  is  barred  by 
i  the  statute  of  limitations  without  first  plead- 
I  Ing  and  proving  that  It  has  provided  a  fund 
tor  the  payment  of  such  Indebtedness.  Hence 
a  county  cannot  plead  the  statute  of  llmlte- 
tlons  to  an  action  against  It  to  enforce  an 
obligation  payable  from  a  particular  fund 
without  first  showing  that  It  has  provided 
such  fund."  In  Robertson  v.  Blaine  County, 
32  C.  C.  A.  612.  90  Fed.  6S.  47  I«.  R.  A.  4S9, 
It  was  held  that  a  comity  cannot  plead  lim- 
itation to  an  action  a^Unst  It  to  enforce  an 
obligation  payable  from  a  particular  fund 
I  without  first  showing  that  It  has  provided 
I  sndi  fund.   In  the  case  of  Habbell  v.  City 
j  of  South  Hatchlnson*  68  Pac.  68,  the  Kansas 
I  Supreme  Court  held  that  the  stetute  of  11m- 
Itetions  will  not  start  to  nm  In  favor  of  a 
dty  on  Its  outstandliv  warrants  until  It  has 
money  in  Its  treasury  to  satls^  such  obliga- 
tions. In  tlie  conrse  of  the  opinion  the  court 
said:   'This  action  was  based  upon  certain 
written  obligations,  and  In  the  absence  of 
the  intervening  drcnmstances  would  become 
barred  within  five  years  from  the  date  of 
their  Issuance.   It  is  the  settied  law  of  this 
[  state,  however,  that  the  statute  of  llmlta- 
!  tlons  does  not  nm  In  favor  of  munldpal  or 
{  quasi  munldpal  corporatlms  upon  its  ont- 
I  standliuc  obligations  ontll  the  corporation 
has  provided  a  fund  with  which  payment 
thereof  may  be  made."  In  the  case  of  School 
IMst  No.  6  V.  First  Nat  Bank  of  Wabash, 
66  Pac.  690,  In  a  decision  by  the  Supreme 
Conrt  of  the  stete  of  Kansas,  we  find  the  fol- 
lowing language  In  the  opinion.  "Statutes 
of  limitation  give  the  d^endant  the  right 
to  resist  the  payment  of  a  demand  based 
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upon  some  act  of  n^Ugence  or  raniaBicm  of 
the  plaintiff.  But  In  tbe  case  at  bar  the 
defendant  wonld  fbnnd  Its  right  to  defeat 
the  claim  sued  on  by  assertli^  Its  own  negli- 
gence. It  has  never  set  tbe  macblneiy  of  tbe 
law  In  motion  to  collect  the  mon^  required 
to  meet  its  obligations.  It  has  remained 
since  tbe  debt  was  contracted  In  a  continued 
state  of  InsolTency,  created  by  Its  own  act." 

From  the  foregoing  It  will  be  seen  that 
the  reason  assigned  by  courts  In  refus- 
ing to  permit  tbe  statute  of  limitations  to  be 
pleaded  as  a  bar  to  recovery  In  cases  of  this 
character  arises  out  of  the  fact  that  the  de- 
fendants were,  under  tbe  law,  required  to 
do  some  afflrmatlTe  act— that  Is,  to  levy  a 
tax  creating  a  fund  for  the  payment  of  In- 
debtedness and  the  taking  up  of  warrant^- 
and.  If  the  warrant  bolder  failed  to  present 
his  warrant  and  secure  the  money  thereon, 
the  statute  of  limitations  could  be  success- 
fully Interposed.  But  so  long  as  there  re- 
mained, under  tbe  law,  some  act  to  be  per^ 
formed  by  the  munldpality,  sndi  munici- 
pality has  not  performed  Its  dnty^  under  the 
law,  and  the  courts  wUI  not  and  ought  not 
to  permit  tibem  to  Interpose  their  failure  to 
net  as  by  law  required  as  a  defense  to  the 
payment  of  a  Just  obllgatlcni.  We  think  In 
principle  the  Greer  County  Case  Is  Idmtlcal 
with  the  case  at  bar.  In  the  Greer  County 
Case,  if  any  liability  was  created  against 
Greer  county,  It  was  by  virtue  of  a  statute 
— ^the  act  at  Congress  which  transferred  the 
obligations  of  Greer  founty,  Tex.,  to  Greer 
connty,  Okl.  The  warrants  Issued  by  Greer 
county,  Tex.,  borp  the  date  1889  and  1802, 
and  the  action  was  not  brought  In  the  dis- 
trict court  of  Greer  county  until  September, 
1899.  Suit  might  have  been  instituted  In 
Greer  county,  Okl.,  long  prior  to  the  date 
when  it  vras  commenced,  and  tbe  same  ob- 
jections could  as  well  have  been  taken 
against  the  warrants,  by  reason  of  the  lapse 
of  time,  In  the  Greer  County  Case,  as  In  tbe 
case  at  bar.  Counsel  for  plaintiff  In  error 
In  the  Gre^  County  Case  raised  and  relied 
upon  the  statute  of  limitations  being  a  bar 
to  recovery,  and,  the  warrants  having  been 
Issned  in  the  years  1S89  to  1892,  Inclusive, 
It  will  be  observed  that  more  than  five  years 
elapsed  from  tbe  date  of  their  Issuance  nn- 
til  they  became  subject  to  the  laws  of  Okla- 
homa Territory.  No  provision  was  ever 
made  by  Greer  county,  Tex.,  In  the  exercise 
of  Its  taxing  power,  to  pay  the  warrants 
which  were  the  subject  of  that  controversy. 
However,  our  own  Supreme  Court,  In  pass- 
ing upon  that  case,  used  this  language:  "In 
our  opinion,  where  a  warrant  Is  Issued  by 
the  ofBcers  of  a  municipal  corporation,  or 
quad  municipal  corporation,  and  the  cred- 
itor accepts  the  same,  relying  on  the  ordi- 
nary modes  of  taxation  to  pay  said  obliga- 
tion, the  corporation  cannot  be  beard  to  say, 
upon  an  acHon  to  enforce  the  payment 
thereof,  that  It  Is  bnrred  by  the  statute  of 
limitations,  without  first  pleading  and  prov- 


ing that  it  has  provided  a  fund  for  the  pay- 
ment of  such  Indebtedness."  Board  of 
Com'rs  of  Greer  Goun^  v.  Clarke  &  Courts, 
70  Pac.  212. 

Now,  we  think  that  an  action  in  manda- 
mns  is  simply  a  prellminuy  step  towards 
I  the  enforcing  of  payment  of  these  warrants, 
I  and  If  the  statuto  of  limitations  could  not  be 
urged  as  agatnat  the  coIlectl<m  of  the  debt 
evidenced  by  the  waixants,  then  it  should  not 
be  urged  as  against  the  necessary  prellm- 
:  Inary  steps  towards  tbe  collection  theretrf. 
:  On  page  164  of  the  record  It  Is  admitted  by 
'  the  defendant  the  city  of  Guthrie  and  the 
I  other  defendants  In  tills  case  that  prior  to 
;  the  time  of  bringing  this  action  no  levy  has 
i  been  made  fbr  the  payment  or  discharge  of 
[  Uie  BDme  due,  as  shown  by  the  face  of  the 
'■  warrants^  and  that  no  moni^  is  now  or  has 
:  been  with  tbe  treasurer  of  the  city  of  Guth- 
I  rie,  or  in  the  treasuiy  of  the  lAty  of  Guthrie, 
I  for  the  discharge  of  any  of  the  obligations 
I  created  under  the  terms  of  the  wairanta  of- 
I  fered  in  evidence.    The  warrants  on  their 
:  face  show  that  they  wera  issued  by  the  pres- 
[  ent  municipal  government  of  the  city  of 
Guthrie  on  July  1,  1893,  and  were  Issued 
I  for  the  payment  of  an  Indebtedness  created 

■  by  the  provisional  governments  of  the  dty 
!  of  Guthrie,  and  under  tbe  laws  of  Oklahoma 

Territory  providing  for  the  allowance  and 
;  payment  of  such  Indebtedness.  Act  Dec. 
.  2S,  1890,  p.  146,  c.  14;  1  Wilson's  Rev.  & 
I  Ann.  St.  1903,  p.  260.  The  question  of  the 
I  validity  of  the  act  and  the  liability  of  the 

■  city  of  Guthrie  was  affirmed  by  the  Supreme 
;  Court  of  the  United  States  In  the  case  of 
:  Guthrie  National  Bank  v.  City  of  Guthrie, 
;  173  U.  S.  528,  19  Sup.  Ct.  513,  43  L.  Ed.  796. 
j  Inasmuch  as,  under  the  law,  it  was  the  duty 
:  of  the  mayor  and  council  of  the  city  of  Gnth- 
j  rie  to  levy  a  tax,  it  is  wholly  immaterial.  It 
;  seems  to  us,  whether  the  duty  atiaes  by  rea- 
:  son  of  a  contractual  obligation  or  by  reason 
!  of  a  statute.  In  either  case,  the  duty  is  tlie 
1  same.  In  the  Greer  County  Case,  however, 
i  the  liability  was  created  by  statute;  but  we 
i  fail  to  see  any  difference  In  principle,  and 

believe  there  is  nothing  in  the  distinction 
which  is  urged  by  counsel  for  plalntlfb  In 
error.  Tbe  duty  of  the  mayor  and  city  coun- 
dl  to  levy  a  tax  la  Imperative,  and  the  prin- 
ciple governing  the  application  of  the  law 
rests  upon  the  doctrine  of  negligence  upon 
the  part  of  the  city  council  and  the  mayor. 

As  stated  In  the  case  of  PreehlU  v.  Porter 
(Cal.)  4  Pac.  646:  "It  Is  urged  that  as  the 
coupons  In  question  matured,  according  to 
their  face,  on  the  Ist  of  January,  1872,  tbe 
statute  of  limitations  bars  any  proceeding 
on  the  part  of  the  petitioner  to  enforce  pay- 
ment; that  If  the  proper  amount  of  taxes 

I  were  not  levied  In  any  one  year,  such  levy 

!  shonid  have  been  ooinpoHed  by  mandamus; 

\  that  If  any  Htep  necessary  to  have  the  prop- 
er funds  in  the  treasury  had  been  omitted,  a 
proceeding  to  compel  such  step  was  the 

I  proper  course.   We  do  not  understAnd  this 
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to  be  tbe  law  applicable  to  this  case.  Ac- 
cording to  the  act  of  April  25,  1863,  supra 
[St  1863,  p.  415,  c.  308],  no  action  could  be 
maintained  against  the  city  on  these  bonds 
or  coupons.  By  law  It  was  the  duty  of  the 
city  to  mak«^  provision  for  the  payment  of 
the  bonds  and  coupons,  according  to  the 
statute  under  which  they  were  Issued,  and 
by  omitting  to  perform  such  duty  tbe  city 
could  not  create  tbe  defense  of  the  statute 
of  limitations.  Not  until  the  funds  were  In 
the  treasury,  prf^erly  applicable,  would  tbe 
statute  begin  to  run.  Not  until  that  period 
would  the  petitioner  have  the  right  of  action 
or  proceeding  against  the  treasurer.  The 
contrary  view  would  place  It  In  the  power  of 
a  municipality  In  many  cases  to  avoid  all 
payment  of  its  debts,  because  If  by  concert 
of  action  each  officer  should  omit  to  perform 
bis  duty,  the  time  consumed  In  compelling 
sncb  performance  might  be  made  to  con- 
sume all  the  period  of  the  statute  before  tbe 
funds  would  reach  the  treasury.  We  do  not 
think  the  Legislature  intended  such  result." 
In  Lincoln  Ck)unty  v.  Luning,  133  U.  8.  528, 
10  Sup.  Ct  303,  33  L.  Ed.  766,  we  find  a 
case  very  similar  to  tbe  case  at  bar;  a  case 
where  tbe  indebtedness  was  to  be  paid  out 
of  a  particular  fund.  The  coupons  were  pre- 
sented for  payment  and  not  paid.  No  money 
came  into  the  treasury  applicable  thereto. 
The  statutes  of  limitation  were  pleaded  as  a 
bar  to  recovery,  and  the  Supreme  Court  of 
the  United  States  said:  "When  payment  is 
provided  for  out  of  a  particular  fund,  to  be 
created  by  the  act  of  the  debtor,  he  cannot 
plead  tbe  statute  of  limitations  until  be 
shows  that  that  fund  has  been  provided." 

Tbls  language,  It  seems  to  us,  is  especially 
applicable  to  the  case  under  consideratloo. 
The  Legislature  of  the  territory  of  Oklahoma 
provided  how  the  Indebtedness  of  the  old 
provisional  government  of  tbe  dty  of  Guth- 
rie should  be  determined  and  liquidated, 
and  In  tbe  act  provides  that  the  present  city 
ot  Guthrie  should,  through  Its  municipal  of- 
ficers, levy  taxes  upon  the  different  subdlvl- 
slons  which  have  created  the  obligations,  and 
that  such  levies,  so  made,  should  create  funds 
for  the  payment  of  tbe  debts  so  created. 
This.  It  is  admitted,  the  officers  of  the  de- 
fendant city  of  Guthrie  have  failed  entirely 
to  do.  and  now  they  seek  to  interpose  their 
negligence  as  a  defense,  and  to  do  this  un- 
der the  name  of  the  statute  of  limitations. 
It  would  seem  unnecessary  to  further  cite 
authorities  after  tbe  decided  and  emphatic 
manner  In  which  our  own  Supreme  Court  In 
the  Greer  County  Case  has  decided  this  ques- 
tion. It  would  seem  to  us  that  this  decision 
ought  to  settle  the  law  upon  tbla  point  In 
this  territory. 

In  answer  to  the  suggestion  that,  because 
of  a  former  suit  In  mandamus  on  these  same 
warrants,  tbe  statute  of  limitations  began  to 
run  In  1895,  we  have  to  say:  Under  our  law, 
any  suit  or  proceeding  may  be  dismissed 
without  prejudice  to  a  new  action.  The 


cause  originally  commenced  by  W.  H.  Gray, 
receiver,  was  so  dismissed.  If.  then,  the  stat- 
ute of  limitations  does  not  begin  to  run  until 
such  time  as  the  city  authorities  provide  a 
fund  for  the  payment  of  the  warrant  Indebt- 
edness, the  bringing  of  the  second  action  In 
1903  was  In  no  manner  prejudiced  by  the 
bringing  of  the  first  and  Its  dismissal.  It 
would  be  the  same  kind  of  a  case  as  if  a 
person  should  sue  on  a  promlss(«7  note  one 
year  after  the  same  became  due,  dismiss  the 
action,  and  bring  another  four  years  after 
the  note  became  due.  The  statute  of  limita- 
tions would  not  prevent  tbe  bringing  of  the 
second  action,  because  tbe  statute  did  not 
bar  the  bringing  of  an  action  at  the  time  the 
second  action  was  brought.  So,  too,  In  tbe 
case  under  consideration.  If  tbe  Supreme 
Court  of  this  territory  is  right  in  the  law  as 
announced,  and  the  statute  of  limitations 
does  not  begin  to  run  until  tbe  municipality 
has  created  a  fund,  It  Is  wholly  immaterial 
how  many  actions  are  bronght  in  the  case. 
The  limitation  does  not  begin  to  run  until 
tbe  municipality  has  performed  Its  duty  In 
tbe  first  instance.  In  the  case  under  consid- 
eration it  is  admitted  that  tbe  mayor  and 
city  council  of  the  city  of  Guthrie  have  at 
no  time  done  tbat  which  was  necessary  In 
order  to  start  tbe  statute  of  limitations  to 
running. 

We  are  unable  to  distinguish  any  differ- 
ence in  principle  between  the  case  at  bar 
and  tbe  Greer  County  Case,  already  decided 
by  the  Supreme  Court  of  this  territory;  and 
on  the  strength  of  that  case,  and  the  au- 
thorities there  cited,  the  decision  of  the  dis- 
trict court  Is  affirmed,  at  the  costs  of  the 
plaintiffs  in  error.  All  the  Justices  concur- 
ring, except  BURPORD,  C.  J.,  who,  having 
tried  the  case  below,  took  no  part  In  this 
decision,  and  HAINER,  J.,  who,  having  at 
one  time  been  attorney  for  tbe  cits'  of  Oath 
rte,  also  took  no  part  In  this  dedaliHi. 


HORAN  T.  TERRITORY. 
(Supreme  Court  of  Oklahoma.  8,  1904.) 

DISTBICr  COUHTS  — JUBIBDIOnON— SUMHOiaHa 

gBjLhd  jurors— hdbdeb—bvi- 

den  ce— venue. 

1.  The  district  courts  of  Oklahoma  possess 
common-law  Jurisdiction,  and  these  courts  have 
the  power  to  Invokf  the  common-law  method  of 
summoning  grand  jorors  when  no  other  provi- 
sion Is  made  by  statute,  or  when  the  provision 
80  made  Is  inadequate. 

2.  Where  no  election  has  been  held  in  a  new- 
ly oncanlzed  county,  and.  in  consequence,  no 
Jury  lists  prepared  and  returned  to  the  county 
clerk,  as  provided  by  statute.  It  Is  competent 
for  the  court  or  Judge  to  issue  an  open  venire, 
directed  to  the  sheriff  or  other  competent  officer, 
to  summon  the  requisite  number  of  grand  jurors 
who  pos.sess  the  necessary  qualifications  under 
tbe  provisions  of  our  statate. 

3.  Where,  upon  the  trial  of  an  Indictment  for 
mtu-der,  it  was  shown  by  the  evidence  that 
three  highwavmen  attacked  four  persons,  who 
were  driving  in  a  wagon  on  tbe  public  highway, 
and,  without  a  moment's  warning,  shot  and 
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mortally  wonnded  one  of  the  part;,  who,  e  few 
hours  thereafter  died,  testimony  concerning  the 
taking  of  the  money  and  effect!  of  the  parties 
immediately  after  the  shooting  was  admissible 
oa  the  groimd  that  it  was  a  part  of  the  res 
gestie.  and  aa  showing  a  motive  tor  the  com* 
mistiion  of  the  homicidal  act 

4.  A  person  charged  with  the  commission  of 
the  a'ime  of  mnrder  must  be  indicted  and  tried 
In  the  county  where  the  injury  which  caused 
the  death  was  InSicted.  and  not  at  the  place 
where  the  death  occnrred. 

6.  In  a  murder  case,  where  the  evidence  shows 
that  the  mortal  wound  was  inflicted  In  Okla- 
homa, and  the  death  occurred  in  the  Indian 
TeiTitory,  the  jurisdiction  to  indict,  trr,  con- 
vict, and  sentence  the  murderer  is  in  Oklahoma. 

6.  Where  a  new  county  or  jurisdiction  is  es- 
tablished after  the  commission  of  a  crime,  the 
defendant  must  be  indicted,  tried,  and  sentenced 
In  the  jurisdiction  compriaing  the  territory  In 
which  the  offense  was  committedj  and  not  in 
the  countv  to  which  the  unorganized  territory 
was  attached  for  Judicial  purposes  at  the  time 
of  the  commission  of  the  offense. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche 
County;  before  Justice  F.  B.  Gillette. 

Gewge  Moran  was  conTicted  of  murder, 
and  brings  error.  Affirmed. 

B.  3.  Bay.  J.  A.  Fain,  F.  B.  Blddle,  and 
Cmce^  Grace  ft  Bleakmore,  for  plaintiff  in 
error.  J.  0.  Bobberts,  Atty*  G^Ot  C.  H. 
Woods,  Asst.  Atty.  Gen.,  and  S.  M.  Cmmlng- 
bam,  Oa  Attr^  for  tbe  Territory. 

HAINER,  J.  plaintiff  In  error,  George 
Moran,  was  jointly  Indicted,  In  Comancbe 
county,  Ofcl.  T.,  wftb  Mort  Perkins  and  Bert 
Casey,  for  tiie  oime  of  the  mnrder  of  Jo- 
sepb  Pbllip  BeembloBBom  on  the  4tb  day  of 
August,  1901.  A  severance  of  trial  was  de- 
manded by  tbe  defendant  and 'granted  by 
Che  court,  and  the  plaintiff  In  error  was  sep- 
arately tried  and  convicted  of  tbe  crime  <a 
murder,  and  the  Jury  fixed  his  punishment 
at  Imprisonment  in  the  territorial  prison,  at 
hard  labor*  for  his  natural  life,  and  Judg- 
moit  was  entered  by  tbe  court  in  accord- 
ance with  the  verdict  Fnan  this  judgment 
and  sentoice  the  plaintiff  in  emv  appeata  to 
this  court 

Tbe  evidence  In  relation  to  tbe  bomldde 
may  be  briefly  stated  as  follows:  On  the  4th 
day  of  August,  1901,  Dr.  Z.  B.  Beemblos- 
som,  his  son,  Joseph  Philip,  Prof.  Basely, 
and  Harry  Darby^ire  started  from  Bosh 
Springs,  Ind.  T.,  about  8  o'clock  In  the  after- 
noon, for  Lawtoo,  Okl.  They  were  traveling 
in  a  light  two-borse  wagon,  and  when  they 
bad  traveled  about  six  or  seven  miles  In  a 
westerly  course,  being  at  that  time  In  what 
Is  now  Comancbe  county,  Okl.,  th^  met  two 
men,  who  stopped  to  inquire  where  they 
could  get  some  water.  As  this  Inquiry  was 
made  from  the  two  strangers,  three  high- 
waymen on  htHveback  suddenly  came  ii[>on 
them  from  the  rear.  One  came  to  tbe  right 
side  of  the  wagon,  another  to  the  left,  and 
one  kept  in  the  rear,  and  then  a  voice  ex- 
claimed, "If  they  don't  get  their  bands  up, 

1  e.  Se«  Criminal  Law.  vol.  14,  CodL  Dig.  S  23L 


Icill  them!"  and  almost  Instantly  there  was 
a  shot  fired  wlilch  struck  Joseph  Philip 
Beemblossom,  a  little  boy  11  years  eld,  in 
the  back,  the  ball  passing  through  his  body. 
As  the  Uttle  boy  was  shot,  be  cried  oat,  "Oh, 
papa,  I  am  shot.'"  Immediately  after  the 
shot  these  three  highwaymen  and  despera- 
does robbed  the  parties  of  all  the  money  and 
valuables  which  they  possessed,  and  then 
fled.  Tbe  entire  transaction  did  not  last  over 
four  minutes.  After  the  tragedy  the  woxmd- 
ed  and  bleeding  form  of  the  dying  boy  was 
slowly  and  gently  borne  on  an  ambulance 
back  to  Bush  Springs  by  the  father  and 
friends,  and  about  12  o'clock  on  the  same 
evening  the  wound  that  he  had  received 
proved  fatal,  and  Joseph  PhlUp  Beemblos- 
som passed  away.  Rush  Springs  Is  situated 
in  the  Indian  Territory,  about  two  miles 
from  the  eastern  boundary  of  Comanche 
county,  Okl.  The  three  highwaymen  were 
Identified  by  the  witnesses  for  the  prosecu- 
tion as  Mort  Perkins,  Bert  Casey,  and 
George  Moran,  tbe  plaintiff  In  error.  But 
little  testimony  was  Introduced  on  behalf  of 
tbe  defendant  and  this  was  to  the  effect 
that  the  prosecution  had  failed  to  sofflclent- 
ly  identify  the  parties. 

A  number  of  errors  are  assigned  and  ar- 
gued by  the  plaintiff  In  error,  upon  which 
a  reversal  of  this  cause  Is  asked,  which  we 
will  consider  In  their  order,  and  among  them 
are  several  new  and  Important  questions  as 
to  jurisdiction.  It  is  urged  that  the  court 
erred  in  overruling  the  motion  to  set  aside 
the  Indictment  for  the  reason  that  the  grand 
jurors  who  found  and  returned  the  Indict- 
ment were  not  drawn,  summoned,  and  im- 
paneled as  required  by  law.  This  same 
question  was  before  the  court  in  the  case  of 
Smith  and  Mima  v.  Territory  (decided  at  this 
t^m  of  tbe  court,  but  not  officially  reported) 
79  Pac.  214,  where  it  was  held  that:  "Thtf 
district  courts  of  Oklahoma  possess  common- 
law  jurisdiction,  and  these  courts  bave  the 
power  and  authority  to  Invoke  the  common- 
law  method  of  summoning  a  grand  jury 
when  no  other  provision  la  made  by  statute, 
or  when  the  provision  so  made  has  been  ex- 
hausted." Hence,  In  a  newly  organized 
county,  where  no  election  has  been  held, 
and  consequently  no  jury'  lists  prepared  and 
returned  to  the  county  clerk,  aa  provided  by 
the  statute,  It  is  competent  for  the  court  or 
judge  to  Issue  an  open  venire,  directed  to  the 
sheriff  or  United  States  marshal,  to  summon 
the  requisite  number  of  grand  jurors  who 
possess  the  necessary  qualifications  as  such 
under  the  provisions  of  our  statute.  The 
motion,  th^fore,  to  set  aside  the  indict- 
ment was  properly  overruled. 

Tbe  next  error  assigned  is  that  the  court 
erred  lu  overruling  the  motion  for  a  con- 
tinuance, but,  as  this  assignment  is  ,not  ar- 
gued, it  will  be  deemed  to  have  been  waived. 

It  Is  next  contended  that  the  court  m-ed 
In  permitting  the  tarltory  to  Introduce  tea- 
timcMiy  to  show  the  commission  of  another 
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felony.    We  have  carefully  examined  the 
record  In  tbis  case,  and,  in  our  opinion,  this 
does  not  correctly  state  tbe  theory  of  the 
prosecution  and  the  ruling  of  the  court  there- 
on.   The  territory  did  not  attempt  to  Intro- 
duce testimony  to  show  the  commission  of 
"another  felony."    The  evidence  that  was  i 
offered  on  behalf  of  the  territory  was  the  ! 
entire  transaction  surrounding  the  commls-  j 
sion  of  the  homicide.    The  motive  of  the  I 
crime  undoubtedly  was  robbery.   Tbe  three  | 
highwaymen,  who  had  planned  to  commit 
the  robbery  were  acting  conjointly.  The  rob- 
bery did  not  consist  merely  of  tbe  taking 
of  the  money  and  effects  of  the  parties  after 
the  fatal  shot  was  fired  which  resulted  In 
the  death  of  Joseph  Ptiilip  Beemblossom,  but  | 
It  also  Included  the  assault  upon  tbe  parties,  ; 
the  command  or  threat,  "If  they  don't  get  i 
their  hands  up,  kill  tbeml"  and  the  firing  of  i 
the  fatal  shot   All  these  things  constituted 
one  and  tbe  same  transaction.  They  were  a 
part  of  the  res  gestie.  and  were  explanatory 
of  tbe  homicidal  act   The  entire  transaction 
from  start  to  finish  did  not  continae  longer 
than  three  or  fonr  minutes.    One  eyewitness 
testified  that  It  probably  lasted  two  or  three 
mlnuteB.    Another  eyewitness  testified  that 
it  did  not  last  longer  than  three  or  four  min- 
utes.   Hence  the  evidence  concerning  the 
taking  of  the  money  and  effects  of  tbe  par- 
ties immediately  after  the  shooting,  the  acts 
and  conduct  and  statements  of  tbe  parties 
until  they  fied,  was  clearly  admissible  on 
the  ground  that  it  was  a  part  of  the  res 
gestie,  and  as  explanatory  of  the  crime. 

In  tbe  fourth  assignment  of  error  It  Is 
claimed  that  the  court  erred  In  permitting 
the  territory  to  introduce  testimony  to  show 
that  the  parties  committed  the  homicide 
Willie  In  tbe  commission  of  another  felony. 
This  contention  Is  also  clearly  untenable, 
and  Is  based  upon  an  apparent  misapprehen- 
sion of  the  facts.  The  motive  of  the  crime 
of  murder,  as  heretofore  stated,  was  no  doubt 
highway  robbery,  and,  while  the  eutlre  trans- 
action at  tbe  scene  of  the  homicide  constl- 
tnted  two  distinct  felonies,  to  wit,  conjoint 
robbery  and  mnrder,  both  crimes  were  ac- 
complished by  the  same  acts  and  by  tbe 
same  means,  and  were  so  closely  connected 
that  it  was  Impossible  to  disassociate  one 
from  the  other,  and  therefore  it  was  compe- 
tent to  show  tbe  entire  transaction. 

It  Is  next  daimed  that  the  court  erred  in 
permitting  the  territory  to  Introduce  testi- 
mony showing  tiiat  the  deceased  came  to  his 
death  in  the  Indian  Territory,  and  not  in 
Oklahoma  Territory.  The  Indictment  char^ 
ges  that  tbe  fatal  shot  was  fired  In  CSomanche 
county.  Okl.  T.,  on  the  4th  day  of  Angnst, 
1901,  and  that  tbe  deceased,  Joseph  Philip 
Beemblossom,  did  then  and  tihete  Instantly 
die.  The  proof  shows  that  the  shot  was 
fired  in  (what  Is  now  Comanche  county, 
OU.  T..  on  tbe  4th  day  of  August,  1901,  but 
that  the  deceased  died  from  the  effects  of 
neh  wound  at  Bush  Springs,  Ind.  about 
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five  or  six  hours  after  receiving  the  mortal 
wound,  and  that  Rnsh  Springe,  Ind.  T.,  Is 
about  two  miles  from  tbe  east  line  of  Co- 
manche county,  Okl.  T.  It  is  contended  by 
the  plaintiff  In  error  that  this  constitutes  a 
fatal  variance  between  the  allegations  of  tbe 
indictment  and  the  proof,  and  that  tbe  jury 
should  have  been  Instructed  that.  In  the 
event  they  should  find  such  facts  to  be  true, 
then  they  should  return  a  verdict  of  not 
guilty.  In  our  opinion,  the  variance  was  not 
material.  In  Albright  v.  Territory  of  Okla- 
homa, 11  Okl.  497,  69  Pac.  788,  this  court 
held  that:  "A  person  charged  with  the  com- 
mission of  the  crime  of  murder  must  be  in- 
dicted and  tried  in  the  county  where  the 
injury  which  caused  the  death  was  Inflicted, 
and  it  is  not  necessary  to  allege  the  place 
of  death."  In  State  v.  Bowen,  16  Kan.  476, 
Mr.  Justice  Brewer,  In  discussing  tliis  sub- 
ject, uses  the  following  language:  "It  seems 
to  us,  without  pursuing  the  authorities  fur- 
ther, reasonable  to  hold  that,  as  the  only 
act  which  the  defendant  does  toward  caus- 
ing the  death  Is  in  giving  tbe  fatal  blow, 
the  place  where  he  does  that  Is  the  place 
where  be  commits  the  crime,  and  that  the 
subsequent  wanderings  of  the  injured  party, 
uninfluenced  by  tbe  defendant,  do  not  give 
an  ambulatory  character  to  the  crime;  at 
least,  that  those  movements  do  not,  unless 
under  express  warrant  of  tbe  statute,  change 
tbe  place  of  offense;  and  that,  while  it  may 
be  true  that  the  crime  is  not  completed  un- 
til death,  yet  that  tbe  death  simply  deter- 
mines the  character  of  the  crime  committed 
in  giving  the  blow,  and  refers  back  to  and 
qualifies  that  act"  In  United  States  v. 
Guiteau,  1  Mackey,  498,  tbe  Supreme  Court 
of  the  District  of  Columbia  held  that  It  had 
Jurisdiction  to  try,  convict,  and  sentence 
the  murderer  of  President  Oarfield  within 
tbe  District  of  Columbia,  although  the  shot 
was  fired  In  tbe  District  of  Columbia  and 
the  death  occurred  in  tbe  state  of  New  Jer- 
sey. An  application  biavlng  been  made  to 
Mr.  Justice  Bradley,  of  the  Supreme  Court 
of  the  United  States,  for  a  writ  of  hat}ea8 
corpus,  In  stating  bis  reasons  for  refusing 
the  writ  he  uses  the  following  language: 
"It  is  contended  that  the  murder  was  com- 
mitted only  partly  within  the  District  of 
Columbia  and  partly  within  the  state  of  New 
Jersey,  and  therefore  cannot  be  said  to  have 
been  committed  within  the  District  of  Co- 
lumbia. By  tbe  strict  technicality  of  the 
common  law  this  position  would  probably 
be  correct,  although  Lord  Chief  Justice  Hale, 
one  of  the  greatest  criminal  lawyers  and 
Judges  that  ever  lived,  uses  the  following 
language:  'At  common  law,*  says  he,  'If  a 
man  had  been  stricken  in  one  county  and 
died  In  another,  it  was  doubtful  whether  he 
were  Indictable  or  triable  In  either,  but  the 
more  common  opinion  was  that  he  might 
be  Indicted  where  the  stroke  was  given,  for 
the  death  was  but  a  consequence,  and  might 
be  found,  though  In  another  county:  and,  if 
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the  party  died  In  another  county*  the  body 
was  remoTed  Into  the  county  where  the  stroke 
was  given  £or  the  coroner  to  take  an  Inquest 
super  visum  cozporla.'   This  case  shows  that 
in  Lord  Chief  Justice  Hale's  (pinion  the  prin- 
cipal crime  was  committed  where  the  stroke 
was  given,  and  that  when  the  production  of 
the  dead  body  gave  the  jury  ocular  demon- 
stration of  the  corpus  delicti  the  difficulty 
of  Jurisdiction  was  overcome.  But  to  re-  ' 
move  the  doubt  as  to  the  power  of  jurors  \ 
to  try  such  a  case  it  was  enacted  by  the  stat- 
ute 2  and  8  Edward  VI,  c  24,  that  the  mur> 
dem  might  be  tried  in  the  county  where 
the  death  occurred;  and  to  remedy  the  diffi- 
culty where  the  stroke  or  the  death  hap- 
pened out  of  England  It  was  enacted  by  a 
subsequent  statute  (2  George  II,  c.  21)  that 
the  trial  might  be  In  the  county  where  the 
stroke  was  given  if  the  party  died  out  of  ttw 
realm,  or  where  the  death  occiured  If  the 
stroke  was  given  out  of  the  realm;  this,  in 
efFect;  making  Hie  murder  a  crime  in  the 
coun^  In  wbleh  either  the  stroke  was  e^ven 
or  the  death  occurred.**   The  crime  was  com- 
mitted when  the  fatal  shot  was  fired  and  | 
the  mortal  wound  Inflicted  in  Comanche  i 
coun^,  Okl.  T.,  and  the  death  which  occur-  ; 
red  In  the  Indian  Territory  merely  deter-  i 
mined  the  character  of  the  crime,  and  only 
referred  back  to  and  qualified  the  homicidal  j 
act  It  follows  that  the  Jurisdiction  of  the  ; 
Clime  was  properly  laid  in  Oklahoma,  and 
not  in  the  Indian  Territory. 

The  instructions  offered  by  Qie  defendant 
did  not  correctly  state  the  law  applicable  to 
this  case,  and  were  therefore  properly  re- 
fused. The  instructions  which  were  gtvea 
by  the  court  ^liy  and  correctly  stated  the 
law,  and  wwe  in  full  harmony  with  the  doc- 
trine announced  in  this  opinion.  Hence 
there  was  do  error  committed  by  the  court 
lu  the  InstmctlonB  given,  nor  by  the  refusal - 
to  give  the  Instructions  requested  by  the 
defendant 

The  last  error  assigned  that  Is  argued  by 
the  plaintiff  in  error  Is  that  the  court  erred  in 
holding  that  the  offense  charged  was  within 
the  Jurisdiction  of  Comancbe  county.  It  ap- 
pears from  the  record  that  at  the  time  tbe 
offense  was  committed  what  Is  now  known 
as  Comanche  county  was  a  part  of  the  Kio- 
wa, Comanche  and  Apache  Indian  reserva- 
tion, and  was  attached  to  Canadian  county 
for  Judicial  purposes,  and  that  It  did  not 
become  an  organized  county  until  the  6th 
day  of  August  1901.  two  days  after  the  of- 
fense was  committed.  Hence  It  is  contend- 
ed by  the  plaintiff  in  error  that  the  defend- 
ant should  have  been  indicted  and  tried  in 
Canadian  county,  to  which  this  unorganized 
territory  was  attached  at  that  time.  We  can* 
not  concur  in  tills  view.  Where  one  or  sev- 
eral counties  are  created  of  territory  for- 
merly unorganized,  a  crime  which  was  com* 
mitted  In  such  unoi^nlzed  territory  before 
the  organisation  of  such  county  or  counties 
must  be  prosecuted  in  the  county  In  wliich 


is  the  place  where  tbe  offense  was  commit- 
ted. In  State  v.  Bunker,  88  Kan.  737,  17 
Pac.  661,  Chief  Justice  Horton,  In  passing 
upon  this  question,  says:  "Bunker  should 
have  been  prosecuted  In  Lane  (A)unty,  where 
his  offense  was  committed;  not  in  Ness  coun- 
ty. By  the  common  law  tbe  trial  of  all 
crimes  was  required  to  be  In  the  county 
where  they  were  committed.  It  originally 
carried  its  Jealousy  furtho:,  and  required 
that  the  Jury  Itself  should  come  from  the 
vicinage  where  the  orlme  was  alleged  to 
have  been  committed.  The  Constitution  of 
the  state  ordains  that  tbe  accused  shall  be 
entitled  to  *a  speedy  public  trial  by  an  im- 
partial Jury  of  the  county  or  district  In 
which  the  offense  is  alleged  to  have  been 
committed.'  Tbe  design  of  this  constitu- 
tional'provision  seems  to  be  to  secure  to  the 
accused  a  trial  by  a  jury  from  the  vicinage 
where  the  crime  la  supposed  to  have  been 
committed,  so  that  he  may  have  the  benefit 
of  his  own  good  character  and  standing  with 
his  neighbora,  If  these  he  has  preserved,  and 
also  of  such  knowledge  as  the  jury  may  pos- 
sess of  the  wltuMSes  who  give  evidence 
before  them.  The  word  'district*  like  the 
word  'county,'  Is  here  used  in  a  restrictive 
sense,  and  is  Intended  to  designate  the  pre- 
cise portion  ot  territory  or  division  of  tbe 
state  over  wtdch  a  court  at  any  particular 
sitting  may  ezerclse  power  in  criminal  mat- 
ters. Olive  V.  State,  11  Neb.  1,  7  N.  W.  444. 
There  were  no  proceedings  pending  against 
Bunker  in  Ness  coun^  at  the  time  of  the 
organization  of  Lane  county  on  July  15, 
1886.  After  that  date  Lane  county  was  no 
part  or  portion  of  Ness  county,  as  a  town- 
ship or  otherwise.  By  tbe  genraal  provi- 
sions relating  to  counties  there  must  be  a 
district  court  In  each  organized  county.  In 
re  Wells,  86  Kan.  341,  13  Pac.  64&  Bishop 
on  Criminal  Procedure  says:  'Where  a  coun- 
ty Is  divided,  a  criminal  act  done  before  the 
division  is  to  be  prosecuted  In  tbe  particular 
new  county  in  wlilch  Is  the  place  of  the  of- 
fense. Tbe  offense  Is  against  the  state;  the 
trial  In  the  new  county.'  Volume  1,  84a 
In  Arkansas  It  has  been  held  that  If  a  new 
county  is  formed  of  territory  formerly  in- 
cluded tn  an  old  county,  an  Indictment  for 
an  offense  antecedently  committed  within 
the  territory  embraced  In  the  new  county 
may  be  maintained  in  the  new,  under  the 
usual  allegation  setting  out  tbe  ofltense  as 
committed  in  the  new.'  UcEIroy  v.  State, 
13  Ark.  708.  The  same  doctrine  was  de^ 
Glared  In  a  new  Jersey  case,  except  that 
while  it  was  held  that  the  trial  should  be  In 
the  new  county,  It  was  also  held  that  the  In- 
dictment should  not  allege  that  tbe  offense 
was  committed  In  the  new  county,  for  the 
reason  stated  that  It  is  seen  that  at  the  time 
mentioned  there  was  no  such  place  as  that  at 
which  the  offense  Is  alleged  to  have  been 
committed.'  State  v.  Jones,  8  N.  J.  Law, 
807.  In  Georgia,  also,  it  has  been  held  that 
the  offender  should  be  tried  In  the  new  coun- 
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ty,  and  that  the  offense  might  be  or  should 
he  charged  as  having  been  perpetrated  in  the 
old  county.  Jordan  y.  State,  22  Ga.  545-555." 
It  follows  that,  where  a  new  county  or  jn- 
rlsdlctlon  is  created  after  the  commission 
of  a  crime,  the  defendant  must  he  tried  In 
the  jurisdiction  comprising  the  territory  In 
which  the  offense  was  committed,  and  hence 
the  defendant  in  this  case  was  properly  in- 
dicted and  tried  in  Comanche  county,  Okl. 

We  therefore  hold  that  the  Indictment  in 
this  case  was  found  and  returned  by  a  legal- 
ly constituted  grand  jury;  that  the  Indict- 
ment clearly  and  concisely  charges  the  crime 
of  murder;  that  the  Jurisdiction  of  the  crime 
was  properly  laid  In  Comanche  county;  that 
no  error  was  committed  by  the  court  either 
In  the  admission  of  Incompetent,, Irrelevant, 
and  immaterial  testimony  or  In  the  exclu- 
sion of  competent,  relevant,  and  material 
testimony;  that  there  was  no  material  vari- 
ance between  any  of  the  material  allegations 
of  the  Indictment  and  the  proof;  that  there 
was  no  error  committed  by  the  court  either 
in  the  giving  of  the  instructions  or  the  re- 
fusal to  give  those  requested  by  the  defend- 
:int;  and  that  the  evidence  fully  sustains  the 
verdict  of  the  Jury  finding  the  defendant 
guilty  of  the  crime  of  murder  and  fixing  the 
penalty  at  Imprisonment  for  his  natural  life. 

There  being  no  error  in  the  record,  and 
believing  that  the  verdict  of  the  Jury  and 
the  Judgment  of  the  coort  are  In  consonance 
with  right  and  Justice,  the  Judgment  of  the 
district  court  Is  affirmed.  GILLETTE,  J., 
having  presided  in  the  court  below,  not  sit- 
ting; all  the  other  Justices  concurring. 


AMERICAN  SODA  FOUNTAIN  OO,  v.  GER- 
RER'S  BAKERY. 

(Suprema  Gonrt  of  OUahoma.   Sept  1,  1904^) 

SAixs— suonoR  or  nHaDxn— comnuors* 

inTBSFBETATION. 

1.  Where  personal  property  la  bargained  to 
be  sold  on  time,  the  title  to  remain  In  the  seller 
antil  the  pnrchase  money  Is  paid,  and  a  deliv- 
ery Is  maae  to  the  purdiaser  sahject  to  certain 
conditions  to  be  penonned  by  the  seller,  before 
possession  or  title  can  pass  to  the  ourchaser, 
such  seller  cannot,  until  he  has  snbatantlfllly 
performed  such  conditions,  elect  to  treat  the 
property  as  that  of  the  pnrchaser,  and  sue  for 
and  recover  the  contract  price  upon  failure  of 
the  purchaser  to  accept  the  property  and  pay  the 
purchase  money  as  aip-eed. 

2.  Where  a  written  contract  contains  provi- 
sions which  render  it  uncertain  or  ambizuous, 
the  court  may  ascertain  and  give  effect  to  the 
mutual  intenaon  and  understanding  of  the  con- 
tracting parties. 

(Syllabns  by  the  Cotirt.) 

Error  from  District  Court,  Canadiaii  Coun- 
ty; before  Justice  C.  P.  Irwin. 

Action  by  the  American  Soda  Fountain 
Company  against  Gerrer's  Bakery.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

1 1  See  Coatracta,  toL  U.  OenL  Dig.  g  7U. 


Prior  to  the  bringing  of  this  action  the 
American  Soda  Fountain  Company  consign- 
ed to  E.  S.  RhoadB,  at  El  Reno,  Okl.  T., 
certain  soda-water  apparatus,  which  were 
stored  at  the  Rock  Island  freight  depot,  and 
upon  which  there  was  an  unpaid  freight 
bill  due  the  railroad  company  for  the  sum 
of  $122.58.  On  January  28,  1902,  an  agent 
of  the  American  Soda  Fountain  Company 
sold  this  apparatus  to  the  firm  of  Gerrer's 
Bakery,  at  El  Reno,  Okl.  T.,  and  at  that 
time  entered  Into  a  written  contract  of  sale. 
The  contract  Is  prepared  upon  one  of  the 
regular  printed  blanks  of  the  company,  a 
considerable  portion  of  which  has  no  refer- 
ence or  application  to  the  sale  in  question, 
and  should  be  treated  as  suiplusage.  After 
eliminating  largely  all  Irrelevant  matter  con- 
tained in  this  instrument.  It  reads  as  fol- 
lows: 

"El  Reno,  O.  T.  Jany.  28, 
"American  Soda  Fountain  Co.,  Boston, 
Mass.  Forward  the  following  described  soda 
water  apparatus,  and  upon  receipt  of  bill 
of  lading  or  tender  of  goods  I  will  honor 
sight  draft  Apr.  2,  1902,  or  other  demand  for 
$200.00,  and  the  balance  I  promise  to  pay 
in  monthly  sums  as  follows,  $60.00  per  month 
till  paid,  with  Interest  at  six  per  cent,  from 
date  of  shipment  with  each  payment,  and 
for  such  balance  and  Interest  will  execute 
and  deliver  contract  notes  of  like  tenor  and 
form  to  the  one  printed  on  the  back  of  this 
order,  and  maturing  as  above  set  forth  and 
will  execute  such  other  paiiers  as  may  be 
necessary  under  the  laws  of  this  state  to 
protect  the  title  of  American  Soda  Fountain 
Company  against  all  third  parties.    I  agree 

to  insure  said  apparatus  for  $3  ,  the 

loss,  if  any,  payable  to  American  Soda  Foun- 
tain Co.,  as  its  interest  may  appear,  and  to 
keep  the  same  Insured  until  ell  payments 
are  made. 

**The  delivery  of  said  apparatus  &c.,  to 
be  conditional  upon  compliance  with  the 
above  terms  and  conditions,  and  said  ap- 
paratus to  remain  the  property  of  American 
Soda  Fountain  Co.  till  paid  for. 

"Description  of  Apparatus. 

"The  Gibson  Soda  App.  Onyx  body  W.  & 
G.  top,  originally  shipped  E.  S.  Rhoads;  14 
syrup  faucets;  2  soda  draught  tubes;  3  min- 
eral draught  tubes;  IB  ft.  tumbler  drainer  A 
sink;  1  App.  Base  marble  slab. 

"Price  $1400. 
"When  Shipped. 

"Delivered  to  purchasers  In  O.  R.  I.  & 
P.  freight  depot  Freight  and  setting  up 
charges  to  be  paid  by  consignee. 

"This  order  cannot  be  countermanded  and 
this  Is  fully  understood  by  the  signers. 
There  are  no  other  conditions  or  agree- 
ments with  your  salesman  except  those  here- 
in stated,  and  no  claim  will  be  made  for  any- 
thing not  specified  herein. 

"Gerrer's  Bakery." 

The  property  described  In  the  contract  was 
exhibited  to  one  of  the  Oerrers  In  the  rail- 
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toad  freight  depot,  and  be  agreed  to  take  It 
«n  the  terms  of  sale  as  specified  in  the  con- 
tract The  consignee  accompanied  the  par- 
ties to  the  depot,  and  gave  his  check  to  the 
railroad  agent  for  $^50  to  applr  upon  the 
freight  account,  and  the  agent  for  the  soda 
fountain  company  agreed  that  the  company 
would  pay  the  remainder  of  the  freight. 
This  was  not  paid,  and  had  not  been  paid 
at  the  time  of  trial,  and  the  check  given  by 
Bhoads  was  protested,  and  not  paid,  and 
the  railroad  company  still  holds  the  property 
for  the  amount  of  the  freight  expense  ac- 
count The  Oerrers  refused  to  take  the  prop- 
erty, and  notified  the  company  to  consider 
the  order  canceled.  The  company  presented 
notes  for  the  deferred  payments  as  provided 
in  the  contract  &nd  demanded  payment  of 
the  $200,  and  execution  of  the  notes.  Oer- 
rers refused  to  pay  any  money  or  sign  the 
notes,  and  the  company  brought  tills  suit  to 
recover  the  full  contract  price  of  fl,400. 
The  defendant  F.  X.  Gerrer  answered,  deny- 
ing under  oath  that  be  was  a  partner  of  the 
firm  of  Gerrer's  Bakery,  and  also  denied  the 
execution  of  the  contract  The  other  two 
defendants  answered  Jointly,  and  denied  un- 
der oath  that  the  partnership  was  composed 
of  the  three  Gerrers,  as  alleged  in  the  peti- 
tion. They  also  answered  by  general  de- 
nial, and  specially  denied  that  the  firm  of 
Gerrer's  Bakery  was  liable  on  the  contract 
set  out,  for  the  reason  that  It  was  executed 
upon  the  express  condition  that  the  com- 
pany would  pay  the  freight  due  on  the  goods, 
and  that  the  freight  had  never  been  paid  by 
anyone.  The  case  was  tried  to  the  court, 
and,  after  plaintiff  Introduced  Its  evidence 
and  rested,  the  defendants  demurred  to  the 
«Tldence.  The  court  sustained  the  demur- 
rer, and  gave  Judgment  for  the  defendants 
for  costa  The  evidence  conclusively  showed 
that  F.  X.  Gerrer  was  not  a  member  of  the 
copartnerstilp  known  as  Gerrer's  Bakery,  but 
that  the  firm  was  composed  of  John  and  Al- 
bert Gerrer,  the  other  two  defendants  In  the 
case.  It  was  also  shown  that  at  the  time 
the  agent  exhibited  the  goods  in  the  depot 
that  the  railroad  agent  and  the  consignee, 
Rboads,  were  present,  and  It  was  there 
agreed  that  the  freight  account  should  be 
paid  by  Rboads  and  the  company.  The  com- 
pany admitted  that  such  was  the  agreement 
It  was  further  shown  that  none  of  this  sum 
had  ever  been  paid,  and  that  the  railroad 
company  had  the  goods  In  Its  possession,  and 
was  holding  them  for  the  freights.  The 
plaintifiT  appealed,  and  It  is  alleged  that  the 
court  erred  In  sustaining  tiie  demurrw  to 
the  evidence. 

Stake  ft  Blake,  for  plaintiff  In  error.  Geo. 
8.  Pearl  and  Jos.  6.  Lowe,  for  defendants  In 
«rror. 

BXJRFOBD,  C.  J.  (after  stating  the  facts). 
There  are  several  allied  errors  discussed 
In  the  briefs  of  counsel  for  both  sides,  but 
-«  do  not  consider  it  necessary  to  examine 


all  of  them.  If  the  Judgment  of  the  district 
court  was  right  upon  the  whole  evidence, 
then  its  ruling  on  the  demurrer  to  the  evi- 
dence should  be  sustained^  This  contract 
was  executed  on  January  28,  1902.  The 
first  payment  of  $200  was  not  due  on  the  con- 
tract until  April  2,  1902.  and  the  balance 
of  ¥1,200  was  payable  in  installments  of 
$60  per  month,  the  title  of  the  property  to 
remain  In  the  American  Soda  Fountain  Oom- 
pany  until  the  last  payment  was  made.  The 
petition  was  filed  and  stilt  Instituted  May  5, 
1002.  At  that  time,  by  the  terms  of  the 
contract  only  $250  was  [>ayable.  We  assume 
that  the  plaintiff  brought  tills  action  upon 
the  theory  that  upon  default  by  the  purclias- 
ers  they  bad  the  right  to  treat  the  title  as 
having  passed  on  delivery  of  the  property, 
and  to  sue  for  and  recover  the  entire  con- 
tract price.  There  Is  some  conflict  of  au- 
thority as  to  what  the  seller's  remedy  is 
where  the  property  Is  sold  upon  condition 
that  the  title  shall  remain  in  the  seller  until 
the  property  is  fully  paid  for  and  delivery  of 
possession  Is  made.  But  the  better  doctrine 
seems  to  be  that  the  provision  reserving 
title  In  the  seller  is  one  for  the  benefit  of 
the  seller,  and  he  may  waive  it  at  his  elec- 
tion, and  where  delivery  la  tendered  and  re- 
fused, or  the  goods  have  been  delivered  and 
acceptance  refused,  the  seller  may  elth» 
sell  the  property  and  recover  In  damages 
the  difference  between  the  sale  price  and  the 
contract  price,  or  he  may  elect  to  treat  the 
property  as  sold,  waive  the  condition  that 
title  shall  not  pass,  and  sue  for  the  contract 
price,  and  retain  a  lien  upon  the  property  for 
the  amount  recovered  In  the  Judgment  This 
principle  seems  to  be  sustained  by  the  greater 
weight  of  the  authorities,  and  Is  In  harmony 
with  the  modem  demands  of  trade  and 
commerce.  In  Shepard  v.  Mills,  178  lU.  223, 
70  N.  B.  709,  the  court  said:  "A  provision 
In  a  contract  for  putting  a  heating  apparatus 
in  a  building,  by  which  the  titie  to  the 
apparatus  is  to  remain  In  the  contractor  un- 
til full  payment,  he  reserving  the  right  of 
removal  upon  default,  is  a  provision  In  his 
favor  which  he  may  waives  and,  treating 
the  titie  as  having  passed,  be  may  sue  on 
the  common  counts."  In  Bell  v.  Offatt  10 
Bush,  632,  It  Is  said  by  the  Supreme  Court 
of  Kentucky:  "Where  a  purchaser  refuses 
to  receive  the  thing  bargained  for,  the  ven- 
dor may  consider  it  as  his  own,  and  sue  for 
the  difference  between  the  contract  and  the 
market  price;  or  he  may  consider  It  as  the 
property  of  the  purchaser,  and  sell  it  with 
due  precaution  to  satisfy  his  lien  for  the 
price,  and  then  sue  for  and  recover  the  un- 
paid balance;  or  he  may  consider  It  as  the 
property  of  the  purchaser,  and  bold  it  suti- 
Ject  to  his  call  or  order,  and  sue  for  and 
recover  the  whole  price  agreed."  To  the 
same  effect  are  Mason  v.  Decker,  72  N.  Y. 
595,  28  Am.  Rep.  190;  Quick  v.  Wheeler, 
78  N.  Y.  800;  Brewer  v.  Ford,  7  N.  Y. 
Supp.  244}  Id.,  m  N.  Y.  943,  27  N.  &.  852; 
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Brfdgford  T.  Crocker,  60  N.  T.  627;  Brown 
T.  New  York  a  B.  Co.,  44  N.  T.  79;  Clay  t. 
Bobonon,  64  M.  H.  474;  Marrin  Safe  Co.  t. 
Bmanael.  21  Abb.  N.  a  181;  MitclieU  Le 
Clair,  165  Mass.  808,  4S  N.  H.  117;  Morse  t. 
Sberman,  106  Mass.  430;  Camaban  t.  Hughes 
et  aL.  108  Ind.  225. 8  N.  B.  79;  19  Enc.  PI.  &  Pr. 
ft.  But  tbe  right  of  the  vendor  to  recover  the 
purchase  price  Is  dei>endent  upon  the  per- 
formance by  him  In  good  faith  of  substan* 
tially  all  the  requirements  on  bis  part.  He 
is  not  entitled  to  treat  the  property  as  be* 
tonging  to  the  porchaaer,  and  recover  the 
omtract  price,  except  In  case  be  has  dellv- 
ckA  the  property,  or  in  good  faith  tradered 
It  according  to  the  terms  of  tbe  sale.  If 
tiiere  Is  some  condition  to  be  by  him  per- 
formed  which  must  be  done  before  tbe  pos- 
sesion or  title  can  vest  In  the  purchaser, 
then  he  cannot  treat  the  property  as  that  of 
the  purchaser,  and  a  failure  on  his  part  to 
perform  such  condition  will  defeat  his  right 
of  recovery.  Applying  these  rnles  to  tbe 
case  under  conslderati<m,  what  la  tbe  result? 
It  may  be  stated  as  a  general  rule  applica- 
ble to  the  construction  of  oontncts,  that; 
where  the  contract  contains  plain.  Intelligi- 
ble, unambiguous  provisions,  courts  must 
look  to  tbe  contract  alone  for  its  meaning, 
bat  where  tbe  contract  Is  subject  to  any  am- 
tdguity  tbe  court  will  ascertain  the  Intent 
of  the  parties  contracting  and  give  effect 
to  tbetr  nnderetanding  and  Intent.  The  con- 
tract in  evfdoice  la  an  order  for  certain  arti- 
cles of  personal  property  at  Si  Beno.  "orig- 
inally sblpped  BL  8.  Rhoads/*  and  contains 
these  provisions:  "Whm  shipped.  Delivered 
to  purchasers  to-day  In  G.  R.  I.  ft  F.  Freight 
Depot."  "Freight  and  setting  np  charges  to 
be  paid  by  consignee."  It  Is  evident  that 
here  la  an  ambiguity;  a  matter  that  cannot 
be  determined  by  looking  to  the  contract 
alone;  a  matter  that  requires  extrinsic  ex* 
planatlon.  The  conslsoee  is  to  pay  "freight 
and  settlng'up  charges.'*  Who  Is  the  con- 
sfgneeT  A  conrignee  la  one  to  whom  a  con- 
signment of  goods  is  made;  the  person  to 
whom  goods  are  shipped  for  sale.  Blade's 
Law  Dictionary,  p.  25a  The  putchasen 
In  this  contract  could  not  be  the  consignees, 
for  tbey  were  bargaining  for  goods  shipped 
to  B.  8.  Bhoads,  and  for  goods  already  at 
Bl  "Reoo,  the  place  where  the  mder  was  exe- 
cuted. To  explain  thla  nncratainty,  we  are 
permitted  to  Inquire  Into  the  mntnal  inten- 
tion of  tbe'partlea.  It  Is  provided  by  stat 
nte  (Wilson's  Rev.  ft  Ann.  St  1908, 1 787) :  "A 
eontract  must  be  Interpreted  as  to  give  eftect 
to  the  mutual  Intention  of  the  parties  aa  It 
existed  at  the  time  of  contracting,  so  far  as 
the  same  Is  ascertainable  and  lawful."  Sec- 
tion 789:  "Tbe  language  of  a  contract  la 
to  govern  Ita  Interpretation.  If  tbe  language 
is  clear  and  explicit  and  does  not  Involve 
an  absurdly."  Section  790:  "When  a  con- 
tract la  rednccd  to  writing,  the  intention  of 
the  parties  la  to  be  ascertained  from  tbe 
wittizv  alone  If  possible,  anbject;  however, 


to  the  other  provisions  of  this  title."  Sec- 
tion 794:  "A  contract  must  recdve  such  an 
interpretation  as  will  make  It  lawful,  opera- 
tive, definite,  reasonable  and  capable  of  be- 
Ing  carried  Into  effect,  if  it  can  be  done  with- 
out violating  tbe  intention  of  tbe  parties." 
Section  798:  "A  contract  may  be  exidalned 
by  reference  fo  the  circumstances  under 
which  it  was  made,  and  the  mattw  to  which 
it  relates."  Section  800:  "If  the  terms  of  a 
promise  are  in  any  respect  ambiguous  or  un- 
certaUi,  It  must  be  Interpreted  In  the  sense 
in  which  the  promisor  believed  at  tbe  time 
of  making  It,  that  the  promisee  understood 
It"  By  applying  these  statutory  rules  of  In- 
taTi*^tlon  to  this  provision  of  the  contract, 
there  is  no  difficulty  In  arrl^ng  at  what  the 
parties  mutually  Intended  by  tbe  consignee 
paying  the  freight  and  setting-up  charges. 
Both  Mr.  Oerrer  and  the  agent  who  made 
the  contract  teatifled  on  the  trial  that  Ithoada 
was  to  pay  the  charges  against  the  goods 
for  freight;  and  that  as  between  blm  and  the 
soda  fountain  company  It  was  agreed  that 
Bhoads  should  pfLy  162.60  charges  and  the 
soda  fountain  company  would  pay  tbe  re- 
mainder; and  pursuant  to  this  agreement, 
tbe  day  this  agreement  was  made,  Bhoads 
gave  a  check  to  the  railroad  company  for  the 
sum  of  $62.50.  which  was  never  paid.  Here 
was  an  obligation  resting  upon  the  seller  to 
discharge  this  obligation  to  the  railway  com- 
pany before  it  could  make  a  complete  ddiv- 
ery  of  the  property  to  the  purchasers.  It  la 
true  It  is  stated  in  the  wder  "delivery  to 
purchasers  to-day  In  O.  B.  I.  ft  F.  Freight 
D^t^"  but  thla  delivery  to  the  purcfaaaers 
was  subject  to  the  condition  that  the  freight 
was  to  be  paid.  Thtf  soda  fountain  company 
could  not  make  such  a  delivery  as  would  pass 
unconditional  possesion  or  title  absolute  un- 
til these  charges  were  satisfied.  The  com- 
mon carrier  had  a  Uen  iqton  the  goods  for  Ita 
chai^eB,  dependent  upon  possession,  and  it 
ma  the  mutual  underatandlng  of  aU  partlea 
at  the  time  that  Rhoads  should  pay  one- 
half  the  diarges  and  the  sellers  the  other 
half.  Nether  of  them  this  agreement 
tbe  charges  were  never  paid;  and  the  plain- 
tiffs were  not  In  a  posltlo#  to  treat  the 
property  as  that  of  the  Qerrers,  and  recover 
the  contract  price,  until  they  had  substan- 
tially performed  every  condition  necessary  to 
compel  tbe  purchasen  to  accept  the  goods, 
and  placed  tbem  in  tbe  position  whrare  abso- 
lute title  would  have  passed  if  they  had 
accepted  the  goods  and  paid  fbr  them.  We 
think  there  was  no  emnr  In  sustaining  the 
demurrer  to  the  evidence.  If  the  soda  foun- 
tain company  desired  to  enforce  this  agree- 
ment against  tbe  Gerrera,  It  was  Incumbent 
on  It  not  only  to  deliver  the  goods  In  the 
depot,  but  to  remove  all  obstructions  tbat 
would  prevent  the  Oerrers  firom  taking  posses- 
sion and  removing  the  goods.  There  was  no 
obligation  resting  npon  tbe  Oerrers  to  pay  the 
freight  charges,  and,  while  It  Is  true  this 
was  not  tbe  gronnds  upon  which  they  de- 
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dined  to  acc^  and  pay  for  tbe  goods,  yet 
it  was  one  of  tlie  condttioiw  required  to  be 
performed  or  done  by  tbe  aellem  before  tbey 
conld  enforce  payment  of  tbe  contract  price. 

Tbe  Judgment  of  the  district  court  is  af- 
firmed, at  Uie  coato  of  plaintiff  In  error.  All 
the  Justices  concurring,  except  IRWIN.  J.* 
wbo  tried  tbe  case  below,  not  sitting. 


BAL8ELL  et  al.  t.  RENFROW  et  al. 
(Sopieme  Court  of  Oklahoma.   Sept  8,  1901.} 

TEKDOB  AND  PtnCHASEB  —  SAM  OT  BBALTT— 

CONTBACT  —  STATUTE  OP  FRAUDS  —  SPECIFIC 
PEBFOBMANCB— DESCRIPTION  OP  LAND — AL- 
TEBATION  OF  CONTBACT  —  PABT  PBEFOBM- 
AHCE—UIAL  KSTAn  BBOKEB— ATTTHOBITT. 

1.  An  aereemoit  fOr  Uie  sale  of  real  estate  Is 

Invalid  an] ess  the  same  or  aoine  note  or  memo- 
randum thereof  be  in  writing,  and  sabscribed  hy 
the  party  to  be  <^arRed  or  his  agent,  and  Bucn 
agreement,  if  made  1^  an  agent.  Is  invalid  un- 
less the  authority  of  the  aeent  be  In  writing, 
sabscribed  by  the  party  sought  to  be  charged. 

2.  A  complete  contract,  binding  under  the 
Btatute  of  frauds,  may  be  gathered  from  letters, 
telegrams,  and  writings  between  the  parties  re- 
lating to  the  subject-matter,  and  so  connected 
witb  each  other  that  they  may  be  said  to  fairly 
constitute  one  paper  relating  to  the  contract. 

3.  A  memorandum,  to  be  sufficient  under  the 
statute  of  frauds,  must  be  complete  in  Itself, 
and  leave  uothiug  to  rest  in  parol. 

4.  A  contract  for  the  eale  of  lands  which  a 
court  of  equity  will  enforce  specific  perform- 
ance of,  must  be  certain  In  its  terms,  and  that 
certain^  required  has  reference  to  the  parties 
contracting,  the  terms  of  the  sale  and  the  de- 
scription of  tbe  property,  and  whenever  the 
property  to  be  conveyed  cannot  be  identified  as 
the  property  referred  to  In  the  contract,  specific 
performance  will  be  denied. 

5.  Where  a  sufficient  description  is  given  in 
the  contract,  parol  evidence  may  be  resorted 
to  In  order  to  fit  the  description  to  the  thing; 
but  where  an  insufficient  description  is  given, 
or  where  there  is  no  description,  such  evi- 
dence is  inadmissible.  A  court  will  never  re- 
ceive parol  evidence  both  to  describe  ttie  land 
and  to  supply  the  description. 

6.  A  written  contract  cannot  be  altered  ex- 
cept by  a  contract  in  writing  or  by  an  executed 
oral  agreement 

7.  A  parol  agreement  for  the  sale  of  real  es- 
tate may  be  specifically  enforced  where  there 
has  been  such  part  performance  of  the  contract 
as  would  mnkc^t  impracticable  to  place  the 
parties  in  their  original  pa'^itions,  and  thus 
make  it  a  fraud  apon  one  of  the  parties  not  to 
enforce  the  agreement. 

8.  Tile  payment  of  the  purchase  money  is  not 
alone  such  pait  performance  of  an  agreement 
to  sell  real  estate  as  will  autiiorize  a  court  to 
enforce  Its  specific  performance.  But  part  pay- 
ment and  taking  possession  in  good  faith,  or 
taking  possession  with  the  knowledge  of  the 
vendor  and  making  valuable  improvements,  con- 
stitute such  part  performanoe  as  will  ordinarily 
warrant  a  court  in  decredng  specific  perform- 
nnce  of  the  contract 

f).  The  acrepfance  of  benefits  under  a  contract 
which  will  impose  comment  to  all  the  obligations 
arising  from  such  acceptance,  must  he  a  volun- 
tary acceptance  with  a  knowledge  of  the  facts 
affecting  such  acceptance,  and  payment  of  mon- 
ey to  an  agent  will  not  constitute  such  voluntary 
acceptance  unless  it  is  shown  that  he  was  au- 
rhonzed  to  accept  such  payment. 


*I  2.  See  Fraudo,  Statute  ot,  vol.  23,  Cent  Dig.  It 
262-264. 


10.  A  real  estate  broker,  who  has  lands  listed 

with  bim  for  sale,  is  only  authorized  to  find  a 
purchaser  and  submit  a  proposition,  and  he 
has  no  authority  to  make  an  agreement  of  sale 
unless  Bpecifically  authorized  in  writing  by  the 
on-uer. 

11.  A  real  estate  broker,  who  has  lands  placed 
with  him  tor  sale,  has  no  authority  to  collect 
or  receive  money  on  the  purchase  price  of  such 
lands;  and  if  a  purchaser,  without  demanding 
tbe  written  authority  of  the  agent,  pays  the 
agent  money  to  be  applied  on  the  parchase 
price  of  laod,  he  makes  the  broker  his  own  agent 
for  the  purpose  of  receiviiv  the  money  for  the 
owner,  and  makes  sucb  payment  at  his  own 
risk. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma 
County;  before  Justice  Clinton  F.  Irwin. 

Action  by  Oscar  D.  Halselt  and  others 
agatost  WilUam  O.  Renfrew  and  R.  J.  Ed- 
wards. Judgment  for  defendanto,  and  plain- 
tiffs Iwlng  error.  Affirmed. 

This  is  an  action  ftnr  spedflc  performance 
ot  an  alleged  agreemmt  to  convey  real  estate, 
brought  In  tbe  district  court  of  Oklahoma 
county,  Okl.,  by  Oscar  D.  Hals^I.  Oscar  G. 
Lee,  Leonldas  L.  Land,  Daniel  P.  Wright, 
and  Jean  H.  Everest,  plaintiffs,  against  Wil- 
liam C.  Renfrew  and  R.  J.  EJdwards,  defend- 
ants. The  material  avn-ments  of  the  peti- 
tion are  substautially  as  follows:  That  on 
and  prior  to  February  14,  1901,  W.  0.  R«i- 
frow,  the  defendant,  was  the  owner  of  a 
tract  of  land  in  Oklahoma  county,  Okl.,  de- 
scribed as  follows:  "A  part  of  the  north  half 
of  tbe  northwest  quarter  Gi>  of  section  four 
(4),  In  township  eleven  (11)  north,  range  three 
(3)  west  of  the  Indian  Meridian,  more  par- 
ticularly described  as  follows:  Beginning  at 
a  point  where  the  middle  alley  between  No- 
ble and  Chickasaw  streets  in  South  Okla- 
homa Addition  to  Oklahoma  City  Intersects 
the  east  line  of  said  quarter  section,  running 
thence  west  on  a  line  parallel  with  tbe  north 
line  of  said  quarter  section  to  the  west  line 
thereof;  thence  north  along  said  west  line 
Ave  hundred  and  eighteen  (518)  feet  to  the 
southwest  corner  of  the  parcel  deeded  to 
Francis  Ketch;  thence  north  on  a  line  paral- 
lel with  said  north  Hue  twelve  hundred  and 
twenty-two  and  forty-three  hundredths  (1,- 
222.43)  feet  to  the  southeast  corner  of  the 
land  deeded  to  Francis  Ketch;  thence  north 
on  a  line  parallel  with  the  west  line  of  said 
land  three  hundred  and  ninety-two  (392)  feet 
to  the  north  line  thereof;  thence  cast  along 
the  north  line  of  Bald  land  to  a  point  five 
hundred  and  eighty  (580)  feet  west  to  tbe 
northeast  corner  of  said  land;  thence  south 
on  a  line  parallel  with  the  east  tine  of  said 
land  three  hundred  (300)  feet;  thence  east  on  a 
line  parallel  with  the  north  line  of  said  land 
one  hundred  and  eighty  (180)  feet,  thence 
south  on  a  line  parallel  with  the  east  line  of 
said  land  three  hundrrd  and  eighty  (380)  feet 
to  the  southwest  corner  of  the  Washington 
Public  School  grounds  on  said  land;  thence 
east  to  the  east  line  of  said  land ;  tbeuce  along 
said  east  line  to  the  place  of  beginning.'* 
That  George  J,  Shields  was  a  real  estate 


Digitized  by 


OkU 


HALSBLL  V.  RENFBOW. 


119 


dealer  at  Oklahoma  Glt7t  and  was  duly  an- 
tlHvtsed  tv  Benflrow  to  sell  aald  lands  to 
aach  pnrduuer  aa  be  might  be  able  to  ob- 
tain for  the  price  of  $10»OOOi  That  these 
plaintUCs  (Aered  Shields  $1(^000  for  said 
land.  That  Shields  accepted  aald  oflCer  for 
Benfn>w,  and  plaintUh  paid  blm  on  the  pm^ 
chaae  price  thowf  the  sum  of  9500,  which 
ShleUa  lecelvea  and  accepted  aa  the  agent 
of  Renfrow.  That  Shields  the  same  day 
wired  Boifrow  at  JTopUn.  ICo^  that  he  had 
BoM  the  land  tot  $10^000.  That  in  answer  to 
said  telegram  Renfrow  by  wire  ratified  and 
confirmed  said  sale.  That  in  porsnance  of 
said  agreement  Benfrow  made  and  enbscrlb- 
ed  and  acknowledged  a  deed,  describing  said 
land,  reciting  a  cimalderatlon  of  910,000^  and 
brought  said  deed  to  Oklahoma  City  for  tike 
purpose  of  consnmmating  said  salew  That  at 
the  time  of  making  said  agxeonent  of  sale 
the  parties  in  good  faith  bdleved  that  Ren- 
frew was  the  owner  of  40  acres  of  land  as 
described,  but  on  inTcat^tlon  It  was  dls- 
covered  that  Benfrow'a  vendor  had  conveyed 
a  email  portion  of  said  land  to  another  per- 
son, and  It  was  mntnally  agreed  to  deduct 
$200  from  the  purchase  price  as  coosldera- 
tfoa  for  said  dedactioD  In  land,  and  Beofrow 
agreed  to  execnte  another  deed  correctly  de- 
scribing said  land  and  omitting  said  portion 
prerloqsly  sold.  That  Benfrow  prepared  a 
new  deed,  ocmfbrming  to  tlie  corrected  de- 
scription, and,  after  signing  and  acknowledg- 
ing aamck  dq^slted  tbe  same  with  the  Weut- 
em  National  Bank,  with  directions  to  dellrer 
the  same  to  plalntiffa  cm  the  payment  of  tlie 
balance  of  tbe  purchase  money.  That  plaln> 
Oiei«after  tmdered  to  the  bank  the  bat 
anoe  doe  as  pnrdiaae  price  of  said  land,  and 
demanded  the  deed,  but  that  the  bank  re- 
fused to  dellTCT  said  deed  for  the  reason  that 
Benfirow  liad  directed  them  to  demand  a 
greatv  som  than  waa  doe.  That  B.  J.  Bd- 
mrda,  with  full  notice  and  knowledge  of 
plalntifls*  rigtats  and  their  dalm  to  said  land, 
entered  into  a  fraudolent  arrangement  by 
which  Boifrow  conreyed  said  land  to  blm. 
That  the  defendant  refuse  to  ccmvey  said 
land  to  plalntifb,  although  they  are  ready 
and  willing  and  able  to  pay  the  whole  of  the 
purchase  ifflce  of  aald  land,  and  now  ofFer 
to  do  so.  Tlrnt  after  the  purchase  of  said 
land,  and  wiUi  the  knowledge  and  consent 
of  said  Renfrow,  and  before  the  conveyance 
to  Edwards,  the  plaintiffs  went  into  actaal 
possesion  ttf  aald  land,  and  tboeupon  dla- 
coTered  that  one  Sprlngstlne  was  in  actual 
posseeaion  of  a  portion  of  said  land  under 
a  lease  which  would  not  expire  tm  many 
months,  and  said  Benfrow  refused  and  neg- 
lected to  surrender  to  them  full  poaseaalon, 
but  consented  to  such  occupancy  as  they 
wAgbt  enjoy  In  connection  with  said  tenant 
That  they,  with  the  consent  of  Benfrow, 
went  upon  said  land,  and  tore  down  fences, 
and  destroyed  Improrements  found  on  the 
land.  That  tbe  9600  paid  to  Shields  on  said 
pnrcbaae  price  is  returned  by  Benfrow. 


Whereft»e  plalntlfts  pray  for  a  decree  of  spe- 
cific performance,  that  tbe  deed  to  Bdwarda 
be  canceled,  and  that,  if  there  are  any  In- 
CDmlM»nces  on  the  land,  proper  deductions  be 
made  in  the  purchase  price,  and  Judgment 
rendered  accwdingly. 

Thia  salt  was  commenced  Mandi  8^  IWL 
The  defendant  Bdwards  answered,  first,  by 
general  denial,  and  admitted  that  he  had 
purchased  the  land  In  qaestlm  from  Ben- 
frow, and  paid  blm  therefor  the  sum  of  910.- 
000;  that  he  went  into  poraessltm  oa  the  8th 
day  of  March,  1901,  and  had  been  In  undis- 
puted and  K&e  possession  erer  since  said 
date,  and  until  January,  1902,  when  the  ploin- 
tifla  undntook  to  unlawfully  and  wrongfully 
take  possession  of  said  land,  and  began  the 
erection  of  a  building  thereon.  The  defend- 
ant Benfrow,  tar  his  separate  answer,  de- 
nied that  he  had  ever  made  a  contract  of 
sale  of  said  land  to  plalntUfs;  that  Shields 
waa  anthorlaed  to  sell  ssld  land  or  make  any 
contract  of  sale;  and  admitted  that  he  had 
been  the  owner  of  said  land,  and  that  on 
March  2, 1901,  he  sold  and  conveyed  said  land 
by  warrant  de«d  to  his  codefendant;  B.  J. 
3Bidwards.  The  answers  of  both  Bdwards 
and  Benfrow  were  verified  by  affidavit  The 
plalntUfs  rolled  by  gen«al  denial.  The 
cause  was  tried  to  the  comt,  and  finding  and 
Judgmmt  for  the  defendants. 

Upon  the  trial  the  evidence  Introduced  fah> 
ly  and  reasonably  snpports  these  conclusions: 
That  abont  the  1st  of  Febmary,  1801,  tbe  de- 
fendant W.  C.  Benfrow  was  the  owner  of 
the  real  estate  In  controversy;  tint  he  had 
recently  purchased  it,  and  placed  it  In  the 
hands  of  Shields,  a  real  estate  agent  at  Okla- 
homa City,  for  sale.  The  authority  ot 
Shields  as  agent  was  not  In  writing,  and  he 
had  no  authority  to  make  a  contract  of  s&I& 
The  price  placed  upon  the  property  by  Ben- 
frow was  910/)0a  Benfrow  lived  at  Joplin, 
Mo.,  and  tbe  land  was  In  Oklahoma  City, 
where  fba  plaintiffs  all  resided.  Shields  of- 
fered tile  pn^ter^  to  the  plaintiffs,  and  th^ 
agreed  to  take  It  at  the  price  of  910,000,  and 
they  paid  Shields  9B00  upon  the  agreement 
to  purchase,  which  sum  he  still  retains. 
Shields  notified  Benfrow  by  wire  as  follows: 
"Oklahoma  aty,  O.  T.  Feb.  14,  1801.  W.  0. 
Benfrow,  JapUn,  Mo.  Have  sold  the  tmtj 
acr»  ten  thousand  cash,  five  hundred  forfeit 
Answer.  George  J.  Shields."  To  this  Ben- 
trow  sent  the  following  answer:  "Jt^Hn, 
Mo.,  February  14,  1801.  George  J.  Shields, 
Oklahoma  City,  O.  T.  I  confirm  sale  by  you 
ten  thousand  cash,  five  hundred  forfeit  W. 
G.  Benfrow."  Following  this  telegram,  Mr. 
Benfrow  went  to  Oklahoma  City,  and  there 
met  the  plaintiffs,  and  all  tbe  subsequent  ne- 
gotiations were  carried  on  personally  and 
oraMy.  It  was  discovered  that  a  prior  owner 
of  the  tract  in  controversy  had  conveyed  a 
lot  60  by  100  feet  to  C.  A.  Gompton,  and  also 
made  a  lease  upon  the  entire  tract  to  one 
Sprlngstine,  who  was  in  actual  possession 
and  refused  to  surrender.  It  developed  that 
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Renfrotr  could  not  deliver  ponesBion  to  tb* 
purchasers,  and  considerable  time  was  Bp  ait 
In  trying  to  agree  upon  terms  lor  final  com- 
pletion of  the  sale.  Reofrow  proposed  to 
deliver  the  plaintiffs  the  deed  for  all  except 
the  Compton  loti  for  which  he  would  make  a 
deduction  of  $200  In  the  purchase  price,  and 
to  give  snch  possession  as  be  had,  and  to 
give  full  possession  as  soon  as  be  could  ob- 
tain It,  or  that  be  would  pay  the  expense  at 
an  action  to  procure  possession  from  Spring- 
stlue,  and  employed  an  attorney  for  that  pur- 
pose. The  plaintiffs  agreed  to  the  $200  de- 
duction for  the  Compton  lot,  but  refused  to 
take  the  deed  or  pay  the  purchase  money  un- 
less Renftow  would  give  possession  at  once, 
and  get  Springstine  to  vacate  within  80  days, 
as  they  desired  to  plat  the  land  and  put  it 
on  sale  at  once.  Before  Reufrow  arrived  In 
Oklahoma  Olty,  some  of  the  plaintiffs  had 
gone  on  the  land  with  a  surveyor,  and  were 
staking  it  off  Into  lots  and  blocks,  and  were 
tearing  down  fencing  and  removing  posts. 
This  work  was  stopped  by  the  tenant,  Spring- 
stine, and  the  plaintiffs  made  no  fortbor  ef- 
fort to  assert  possession  until  the  expiration 
of  the  lease,  and  long  after  this  suit  had  been 
brought  Renfrew  then  went  back  to  Joplin, 
and  on  February  25th  sent  to  the  Western 
National  Bank  at  Oklaboma  Olty  a  deed, 
properly  executed,  conveying  said  land  to  Os- 
car D.  Halsell,  except  the  Compton  lot  and 
the  Frisco  Railroad  right  of  way,  which  were 
excepted,  and  directed  the  bank  to  deliver  the 
deed  on  payment  of  $9,500.  On  the  same 
day  Renfrew  wrote  Mr.  Halsell  as  follows: 
"Joplin,  Mo.,  Feb.  26,  IdOl. 

"Mr.  Oscar  D.  Halsell,  Oklahoma  Olty,  O. 
T.— My  dear  sir:  I  have  this  day  moiled  to 
the  Western  National  Bank  the  deed  to  the 
Cunningham  tract,  and  have  Instructed  them 
to  turn  same  over  to  yon  upon  your  deposit- 
ing $9,500  to  my  credit,  and  $S0O  to  the  cred- 
it of  Geo.  J.  Shields,  and  I  shall  expect  this 
to  be  done  between  banking  hours  on  Wed- 
nesday, the  27th  Inst,  as  Mr.  Everest  noti- 
fied me  on  Saturday  night  that  he  would  ex- 
pect me  to  perfect  title  within  tblrty  days, 
and  was  kind  enough  to  extend  me  that 
length  of  time  (only  I  presume.) 

*'I  have  concluded  that  I  will  bring  this 
matter  to  a  close  at  once  and  shall  give  yon 
the  opportunity  of  taking  up  the  deed  on 
Wednraday,  or  will  consider  the  proposition 
at  an  end. 

"Most  respectfully,  W.  O.  Renfrow. 

"P.  S.  I  write  Mr.  Shields  today  and  in- 
struct him  fully  In  the  matter." 

Mr,  Halsell  also  made  the  fbllowlsg  teo- 
der  in  writing  to  the  bank: 

"Oklahoma  City,  Okla.,  2-27-1901. . 

"I  hereby  tender  F.  R.  Holt  cash  $9,300.00 
together  with  $500.00  now  in  the  bands  of 
Geo.  J.  Shields,  agt.  of  W.  O.  Renfro,  as 
payment  in  full  according  to  agreement  with 
said  Renfro  for  tract  of  land  known  as 
Qgnnlngham  tract  of  land,  and  possession 


thereof,  deed  of  which  1>  now  in  bands  of  F. 
R.  Holt  cashier.  a  D.  HalseU. 

**Wltness. 
'li.  L.  Land. 
-O.  G.  Lee. 

"The  above  $9,800.00  tendered  and  refused 
by  F.  R.  Holt,  Cashier,  2-27-1901." 

On  tbe  same  day  Mr.  Halsell  wrote  Mr. 
Renfrew  as  follows: 

-Oklahoma  City,  O.  T.,  2-27-1901. 

"Mr.  W.  C  Renfrow,  Joplin,  Mo.— Dear 
Sir:  I  am  in  receipt  of  your  letter,  of  Feb. 
2Qth,  In  which  yon  call  my  attention  to  the 
fact  that  you  have  sent  deed  for  Cunningham 
tract  of  land  to  Western  National  Bank,  and 
that  upon  payment  of  $9,600.00  placed  to  your 
credit  and  $500.00  placed  to  the  credit  of 
Geo.  J.  Shields,  same  will  be  delivered  to  me. 
Will  say,  that  I  to-day  tendered  to  Mr.  F.  R. 
Holt  Cashier  of  the  Western  National  Bank 
$9,300  In  cash,  together  with  $500.00  held  by 
Geo.  J.  Shields,  your  agent  and  the  $200.00 
yon  agreed  to  allow  for  land  sold  off  of  said 
tract  would  make  $10,000  which  yoa  were 
to  receive  for  the  tract  of  land  known  as 
the  Cunningham  land. 

"I  requested  Mr.  Holt  to  deliver  me  deed 
and  possession  of  land.  In  consideration  of 
tender  of  this  money,  all  of  which  he  refused 
to  do.  We  have  certainly  lived  up  to  oor 
part  of  the  contract  and  will  just  as  surely 
expect  you  to  do  the  sam&  Yon  could  not, 
under  any  drcnmstances,  expect  us  to  de- 
liver yon  over  the  money  for  this  land  with- 
out giving  us  possession,  neither  would  yon 
buy  a  tract  of  land  of  me,  or  anyone  else, 
with  any  cloud  over  the  title.  We  stand 
ready  to  fulfill  our  part  of  the  contract  to 
the  letter,  without  any  variations,  and  I  take 
it  you  are  a  business  man  and  an  honest 
man,  and  will  certainly  foflU  yours. 

"Tours  truly,  O.  D.  Halaea" 

To  this  letter  the  Adlowlng  answer  was 
sent: 

"Joplin,  Mo..  March  1.  1901. 
"Mr.  Oscar  D.  Halsell,  Oklahoma  City. 
O.  T.— -My  Dear  Sir:  Your  letter  of  the  27th 
just  received,  and  I  note  what  you  say  about 
tendering  Mr.  Holt  Cashier  of  tbe  Western 
National  Bank  of  your  <Aty,  $9,800.00  in  cash 
and  $500  held  by  Mr.  Geo.  J.  Shields,  my 
agent  and  that  yon  requested  Mr.  Holt  at 
the  time  to  deliver  you  tbe  deed  and  posses- 
sion of  what  la  known  as  the  Cunningham 
tract 

"Now  Mr.  Halsell,  possession  is  what 
caused  me  so  much  disappolntmeot  and  pre- 
vented me  from  closing  the  deal  with  yon  the 
day  after  my  arrival  in  Oklahoma  City,  and 
tbe  questloa  of  possession  and  how  to  obtain 
it  was  gone  over  and  fully  discussed  In  your 
presence  and  the  presence  of  your  associates 
by  my  attorney.  Mr.  Shartel,  at  his  office, 
who  expressed  doubt  at  the  time  about  get- 
ting possession  at  a  very  early  date,  pro- 
vided tbe  lessee  should  give  an  appeal  bond. 
After  going  over  the  matter  aa  I  aapposed 
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satisfactory  to  all,  I  tendered  you  my  deed 
with  BQCh  poesession  as  I  conld  give  at  the 
time,  and  which  was  not  aatfefactory  to  yon 
and  aBsodates,  and  It  was  finally  agreed  to 
leave  the  matter  with  Hr.  Bverest  to  decide, 
and  who  came  down  to  see  me  at  the  Lee 
Hotel  that  evening,  and  in  oideavorlng  to 
get  at  a  satisfactory  understanding  of  the 
matter,  fae  Informed  me  that  he  had  decided 
to  give  me  thirty  days  to  perfect  my  tltlei  I 
remarked,  'Suppose  that  I  cannot  perfect  my 
title  in  thirty  days,  then  what?*  His  reply 
was,  That  it  would  be  a  question  of  damages 
to  be  determined  later.'  I  was  not  pleased 
with  his  demands,  espe<datly  as  I  had  no 
desire  to  throw  the  trad^  so  by  the  time  I 
had  reached  Jopllu  the  following  day,  I 
toad  made  up  my  mind  to  give  you  the  sec- 
ond opportunity  of  taking  the  property  with 
such  title  and  possesalDn  as  I  got  when  I  be- 
came purchaser  of  same,  and  if  not  satis- 
factory to  you  I  would  call  the  trade  off,  all 
of  which  I  have  done. 

"Yesterday  I  bad  the  same  offer  as  made 
by  Mr.  Shielda  for  yon,  except  that  the  par- 
ty agreed  to  take  chances  In  obtaining  pos- 
session himself.  I  wired  that  I  would  acc^t 
his  proposition,  and  In  case  he  makes  satis- 
factory arrangements  with  me  this  week  I 
shall  close  the  deal  with  him 

"I  regret  that  I  found  matters  in  such  a 
shape  on  my  arrival  there  which  prevented 
me  giving  yon  Immediate  possession  of  the 
property,  as  It  was  my  intention  and  desire 
to  do,  and  I  wish  you  could  have  felt  safe 
Id  accepting  the  deed  with  chances  of  posses- 
sion later  on,  as  I  agreed  to  bear  all  expenses 
of  a  suit  for  possession.  I  could  only  offer 
you  such  title  aa  I  had,  and  I  gave  you  the 
opportunity  of  taking  that,  and  which  you 
would  have  been  as  safe  In  accepting  as  any 
one  else. 

"As  to  the  $200  referred  to  I  would  have 
arranged  that  by  taking  a  quit  claim  deed 
back  from  you  and  paying  you  $200  as  a  con- 
sideration, with  the  hope  that  Mr.  Cunning- 
ham would  reimburse  me  to  that  extent,  and 
which  I  believe  he  would  have  done. 

"I  especially  note  what  you  say  about  your 
betog  ready  to  fulfill  your  part  of  the  con- 
tract to  the  'letter,'  and  without  'variations,' 
and  as  an  honest  man  and  a  business  man 
expected  me  to  do  the  same.  No  one  can 
know  better  than  yourself  how  easily  a 
person  can  unexpectedly  be  placed  In  a  po- 
sition where  it  is  Izoposslble  for  blm  to  car- 
ry out  a  contract  to  the  'letter,'  and  with- 
out 'variations.*  You  have  doubtless  made 
many  sales  to  your  customers  to  deliver  goods 
at  a  certain  price,  and  because  of  some  un- 
foreseen rise  in  the  price  or  other  causes 
you  refused  to  fill  or  ship  the  order.  You 
well  know  that  It  was  Izoposslble  for  me 
to  put  you  In  possession,  and  my  failure  to 
do*  so  was  no  greater  disappointment  to  you 
than  myself,  and  I  regret  exceedingly  the 
termination  of  this  matter. 

"Most  req^ectfoll^,       W.  O,  Reattow," 


This  concluded  the  negotlatitons.  and  a  few 
days  later  Renfrew  conveyed  the  land  to 
Edwards,  who  paid  him  $10,000,  and  paid  the 
tenant  $ISOO  to  obtain  possession.  The  dis- 
trict court  rendered  Judgment  for  the  de- 
fendants, and  the  plaintiffs,  after  motion  itor 
new  trial,  bring  the  cause  here  for  review. 

3.  H.  Everest  and  H.  H.  Howard,  for  plain- 
tiffs in  error.  Shartel,  Keaton  &  Wells, 
fior  defendants  In  error. 

BUBFOBD.  O.  J.  (after  stating  the  facts). 
Two  questions  are  presented  for  our  consid- 
eration: First  Do  the  telegrams,  letters,  and 
other  writings  In  evidence  constitute  such 
note  or  memorandum  of  an  agreement  to  sell 
real  estete  as  will  satisfy  the  statute  of 
frauds,  of  which  a  court  will  decree  a  spe- 
cific performance?  Second.  Does  the  evi- 
dence show  such  a  part  performance  of  a 
parol  contract  for  the  sale  of  real  estate  as 
will  authorize  a  court  to  decree  qwciflc  pov 
formance? 

While  the  arguments  of  counsel  for  plain- 
tiffs in  error  are  able,  ingenious,  skilled,  and 
deserving  of  compliment,  in  our  opinion  the 
case  does  not  present  a  problem  of  dlfiScult 
Bolutioa  We  have  examined  all  the  author* 
itles  dted  by  counsel  In  support  of  their  sev- 
eral contentions,  and  concur  In  the  proposi- 
tions contained  In  these  cases ;  but  the  facts 
proven,  do  not,  in  our  judgment,  support  the  . 
conclusions  upon  which  these  contentions  are 
based.  It  cannot,  under  the  facts  proven, 
be  reasonably  contended  that  Shields,  as  Ren- 
frew's ag^t,  had  any  authority  to  sell  this 
land.  Renfrew  had  placed  the  land  with  blm 
for  sale.  This  was  an  oral  direction.  No 
writing  of  any  character  had  passed  between 
Renfrew  and  Shields.  This  direction  only 
authorized  him  to  find  a  purchaser,  and  ai^ 
mlt  the  propositions.  An  agreement  for  the 
sale  of  real  property  made  by  an  agent  is 
invalid  unless  the  authority  of  the  agent  is 
In  writing,  subscribed  by  the  party  sought 
to  be  charged.  Section  780,  Wilson's  Rev. 
A  Ann.  St  1008.  It  Is  a  well-esUbllshed 
proposition  of  general  application  that  a  com- 
plete contract  blndli^  under  the  statute  of 
frauds  may  be  gathered  from  letters,  writ- 
ings, and  telegrams  between  the  parties  re- 
lating to  the  subject-matter  of  the  contract; 
and  so  connected  with  each  other  that  they 
may  be  fairly  said  to  constitute  one  paper 
relating  to  the  contract  Beckwlth  v.  Talbot 
95  U.  S.  280,  24  L.  Bd.  486;  Ryan  T.  U. 
B..  1S6  U.  S.  68,  10  Sup.  Ot  813.  S4  L.  Bd. 
447;  Bibb  T.  Allen,  148  U.  S.  481,  13  Sup.  Ct 
960,  87  L.  Bd.  818.  But  the  facts  proven 
do  not  come  within  the  rule.  In  order  to  be 
sufficient  the  letters,  telegrams,  and  writings 
relied  upon  must  by  reference  to  each  other, 
disclose  every  material  part  of  a  valid  con- 
tract and  must  be  signed  by  the  party  sought 
to  be  charged.  They  must  set  out  the  par- 
ties, the  subject-matter,  the  price,  the  de- 
so^ptlon,  terms,  and  conditions,  and  leave 
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nothing  to  rest  In  parol.  Fox  t.  Easter,  10 
Okl.  527,  62  Pac.  283 ;  Gault  T.  Stormont.  01 
Mich.  636,  17  N.  W.  214 ;  Eggleston  7.  Wag- 
ner, 46  Mich.  610,  10  N.  W.  37;  Ferguson  v. 
Blackwell.  8  Okl.  489.  58  Pac.  647.  It  Is  a 
general  rule  that  parol  evidence  cannot  be 
permitted  to  supply  an  omlBslon  of  any  essen- 
tial element  of  the  contract  In  Ferguson 
V.  Blackwell  et  ux.,  S  Okl.  489,  58  Pac.  647, 
this  court  held  tbat:  "Where  a  sufficient  de- 
scription Is  given  In  the  contract,  parol  evi- 
dence may  be  resorted  to  In  order  to  M  the 
description  to  the  thing;  but  where  an  in- 
sufficient description  Is  given,  or  where  there 
is  no  description,  such  evidence  Is  Inadmissi- 
ble, because  the  court  will  never  receive 
parol  evidence  both  to  describe  the  land,  and 
then  to  apply  the  description."  And  we  ad- 
here to  this  doctrine  as  the  safe  and  sound 
rule.  In  explanation,  but  not  aa  a  modifica- 
tion of  this  rule,  It  is  said  in  Ryan  v.  D.  S., 
136  U.  a  68,  10  Sup.  Ct  913,  34  L.  Ed.  447: 
"It  Is  not  essential  that  the  description  have 
such  particulars  and  tokens  of  Identification 
as  to  render  a  resort  to  extrinsic  aid  entirely 
needless  when  the  writing  comes  to  be  ap- 
plied to  the  snbject-matter.  The  terms  may 
Ik  abstract,  and  of  a  general  nature,  but 
they  must  be  sufficient  to  fix  and  compre- 
hend the  property  which  Is  the  subject  of 
the  transaction,  so  that  with  the  assistance 
of  external  evidence  the  description,  wlth- 
.  out  being  contradicted  or  added  to,  can 
be  connected  with  and  applied  to  the  very 
property  Intended,  and  to  the  exclusion  of  all 
other  property." 

Applying  these  tests,  It  is  clear  that  there 
was  no  sudi  written  memoranda  as  the  law 
recognizes  as  sufficient  to  supply  the  place  of 
a  written  agreement  The  first  writing  of 
any  character  appearing  in  the  case  is  a 
check  from  Land,  one  of  the  plaintiffs,  to 
Shields,  for  $500.  There  Is  no  means  of 
identifying  this  check  or  Its  purposes  except 
by  parol  evidence.  It  does  not  disclose  any- 
thing that  will  supply  any  element  of  an 
agreement  to  sell  the  real  estate  In  question. 
Tbe  next  writing  Is  the  telegram  from  Shields 
to  Benfrow,  which  states  that  he  has  "sold 
the  fifty  acres,  ten  thousand  cash,  five  hun- 
dred forfeit."  This  telegram  is  from  the 
agent  to  his  principal.  It  Is  not  a  communi- 
cation between  tbe  parties  to  the  transac- 
tion. Shields  was  not  the  agent  of  the 
I^intllfs,  nor  acting  for  them.  He  was 
agent  for  Renfrow,  and  communications  be- 
tween the  agent  and  his  principal  do  not 
ordlnarUy  constitute  a  part  of  tbe  agree- 
ment Itself,  but  are  explanatory  of  what  has 
been  done  between  the  agent  and  the  other 
party.  Bat  in  this  telegram  Shields  says  he 
baa  sold  tbe  property,  and,  aa  heretofore 
htid,  he  had  no  authority  to  sell,  and  any 
sale  he  made  cannot  be  enforced.  The  next 
writing  Ifl  the  telegram  from  Renfrew  to 
Shields:  "I  confirm  sale  by  you  ten  thou- 
sand cash,  five  hundred  forfeit"  So  far 
no  Tendeea  hftTe  been  mentioned,  and  no 


description  of  the  property  given.  In  order 
to  supply  these,  it  Is  the  theory  of  counsel 
for  plaintiffs  In  error  that  the  deed  execat- 
ed  by  Benfrow  and  wife,  and  submitted 
by  Benfrow  to  the  plaintiffs  at  the  time  of 
the  conference  In  Oklahoma  City,  contained 
the  names  of  the  vendees  and  the  descrip- 
tion of  the  land,  and,  although  not  delivered, 
that  it  la  a  writing  that  may  be  looked  to  to 
supply  the  description  and  vendees.  While 
there  are  a  very  few  cases  holding  that  an 
undelivered  deed  may  be  looked  to  to  supply 
a  description,  they  are  cases  where  there  had 
been  an  exchange  of  lands,  and  one  or  both 
parties  had  taken  possession.  ParlU  v.  Mc- 
Klntey,  68  Am.  Dec.  212;  Leonard  v.  Wood- 
ruff (Utah)  65  Pac.  199.  But  the  general 
rule  is  that  an  undelivered  deed  forms  no 
part  of  the  transaction,  and  cannot  be  looked 
to  to  supply  any  omissions  in  the  writings 
tbat  have  passed.  Steel  v.  Fife,  48  Iowa. 
99,  30  Am.  Rep.  388;  Grant  v.  Levan,  4  Pa. 
393;  Wler  v.  Batdorf  (Neb.)  38  N.  W.  22; 
Day  T.  La  Casae  (Me.)  27  AU.  124;  Fai^ 
ker  V.  Parker,  1  Gray,  409;  Comer  v.  Bald- 
win, 16  Minn.  172  (Gil.  151);  Johnson  t. 
Brook,  66  Am,  Dec.  547;  Allebach  v.  God- 
sfaalk,  116  Pa.  329,  9  Ati.  444.  But  In  view 
of  the  particular  facts  In  this  case  we  do  not 
deem  It  Important  whether  this  deed  could 
or  could  not  aid  the  agreement  It  is  a 
conceded  fact  that  the  description  In  this 
deed  was  not  a  correct  one,  and  both  parties 
repudiated  It  It  embraced  the  Gompton  lot 
which  Benfrow  did  not  own,  and  he  re- 
fused to  deliver  the  deed  with  this  lot  em- 
braced in  tbe  description,  and  It  was  orally 
agreed  that  a  new  deed  should  be  drawn  up, 
excluding  tbe  Compton  lot  from  the  descxij^ 
tion. 

The  further  contention  Is  made  tbat  tbe 
deed  sent  to  the  bank  by  Renfrew  contained 
a  correct  description,  and  that  it  can  be  look- 
ed to  to  supply  the  description.  If  this  could 
be  permitted  under  the  authorities  cited,  su- 
pra. It  would  not  yet  entitle  the  plaintiffs 
to  recover  In  this  action.  If  the  writings 
i  aloue  are  to  be  held  as  a  sufficient  memo- 
randa to  take  the  agreement  out  of  tbe 
statute  of  frauds — and  we  do  not  think 
they  do — then  It  would  appear  from  such 
agreement  that  the  consideration  to  be  paid 
was  910,000,  and  tbe  plaintiffs  never  ten- 
dered or  (tfered  to  pay  but  $9,800.  It  Is 
true  that  It  is  claimed  that  Benfrow  agreed 
to  deduct  $200  on  account  of  the  Oompton 
lot  being  deducted  from  tbe  land,  but  tlila 
was  a  parol  agreement  and  "a  contract  In 
writing  may  be  altered  by  a  contract  In  writ- 
ing, or  by  an  executed  oral  agreement,  and 
not  otherwise."  St  Okl.  {  829  (Wilson's 
Bev.  &  Ann.  St  1003);  Swain  v.  Seamens, 
76  n.  S.  254,  19  L.  Ed.  554.  This  alteration 
was  not  In  writing;  neither  was  it  executed, 
for  at  that  time  nothing  in  the  nature  of  a 
consideration  had  passed  between  tbe  par- 
ties except  the  $500  paid  to  Shields,  and  this 
bad  not  yet  been  acc^ted  by  Bentrov,  and 
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was  held  subject  to  the  final  determination 
oC  the  negotiations. 

The  subsequent  letters  of  Renfrow  to  Hat- 
sell,  and  of  Halsell  to  BenCrow,  and  of  Ben- 
frow  to  Stone  and  to  Lee  contain  nothing 
that  can  be  constmed  as  any  part  of  an 
agreement.  They  are  competent  evidence  as 
containing  admissions  of  one  of  the  patties 
to  the  negotiations,  and  go  no  further  than 
this.  We  deem  it  clear  that  no  such  wrlt- 
ten  memoranda  or  notes  passed  between  Ben- 
frow  and  the  plaintiffs  as  can,  by  the  most 
liberal  application  of  the  well-established 
roles  of  law,  be  construed  into  a  written 
contract.  There  Is  not  an  instrument,  letter, 
memorandnm,  or  tel^^ram  signed  by  any  of 
the  plaintiffs  and  sent  to  Benfrow  that  has 
any  reference  whatever  to  the  terms  or  pro- 
visions of  an  agreement,  until  the  letter  of 
Halsell,  declining  the  deed  unless  Renfrow 
would  give  possession  at  once  and  deduct 
1200  from  the  price  as  offered  by  Shields. 

The  second  proposition  is,  was  there  a 
parol  agreement  entered  into  between  the 
parties,  or  part  parol  and  part  written,  cer- 
tain of  enforcement  In  Its  terms,  and  which 
has  been  In  such  part  performed  as  will 
warrant  a  court  In  requiring  specific  per* 
formance  of  the  remaining  portion?  Upon 
this  qnestlon  the  burden  of  proof  was  upon 
the  plalntltTs  to  show  an  oral  agreement  and 
soch  part  performance  as  would  make  it 
fraudulent  and  inequitable  to  allow  the  de- 
fendant to'  make  use  of  the  statute  of  frauds 
as  a  defense.  The  evidence  fails  to  establish 
a  contract;  upon  the  contrary  it  Is  clearly 
apparent  that  the  question  of  delivering  pos- 
session of  the  tract  was  one  ttiat  the  minds 
of  the  parties  never  did  meet  upon.  The  ten- 
ant, Sprlngstine,  was  In  actual  possession. 
He  demanded  $500  for  his  Interest.  Ren- 
frow refused  to  pay  bim  anything,  and  offer- 
al  his  deed  and  such  possession  as  he  could 
deliver,  subject  to  any  rights  the  tenant 
then  had,  and  offered  to  pay  the  expenses 
of  waging  a  suit  to  oust  the  tenant  The 
plaintiffs  refused  to  take  the  property  except 
upon  the  condition  of  Immediate  possession, 
and  demanded  that  Benfrow  should  purchase 
whatever  interest  Sprlngstine  had  under  his 
lease,  and  give  them  undisputed  possession. 
Sprlngstine  and  his  attorney  were  brought  Into 
the  conference, and  aneffort  made  tosecurean 
agreement  to  settle  his  rights  by  arbitration. 
This  effort  failed,  and  the  tenant  persisted 
In  his  demands  for  $500,  or  he  would  retain 
possession  as  against  every  one  until  bis 
lease  should  expire  In  December,  1901.  The 
parties  separated,  and  went  to  their  several 
homes,  without  ever  reaching  an  agreement 
Renfrow  then  sent  the  deed  to  the  bank, 
and  tendered  the  same,  upon  the  conditions 
In  his  letter  to  Halsell.  The  plaintiffs  decUn- 
nl  his  terms,  and  tendered  the  money,  less 
the  deduction  for  the  Compton  lot,  only  up- 
on condition  of  Immediate  possession,  which 
they  knew  Renfrow  could  not  give  unless  be 
acceded  to  the  demands  ot  Sprlngstine,  which 


he  iiad  previoufll7  Informed  them  he  would 
not  do.  There  waa  no  parol  agreement  ever 
reached  by  the  parties.  The  writings  do 
not  conetltnte  a  contract  In  writing,  ncu:  do 
the  oral  negotiations  and  partial  writings 
constitute  a  parol  agreement  It  therefore 
follows,  if  tl»re  was  no  agreement  to  sell 
and  convey,  there  could  be  no  part  perform- 
ance which  would  avail  the  plaintiffs.  Part 
performance  of  an  agreement  presupposes 
an  agreement  certain  in  Its  essential  parts. 
But  should  we  concede  tliat  the  parties  did 
enter  into  a  parol  agreement,  which,  but 
for  the  statute  of  frauds,  might  be  enforced, 
we  are  of  the  opinion  that  the  evidence  does 
not  show  such  partial  performance  on  the 
part  of  the  plaintiffs  as  will  require  a  court 
of  equity  to  enforce  specific  performance. 
It  is  true  the  plaintiffs  paid  Shields  $500 
with  the  purpose  that  it  slionld  be  applied 
as  a  payment  to  Benfrow  upon  the  purchase 
price  of  the  land,  but  the  mere  payment  of 
the  consideration  in  money  is  Insufficient 
to  remove  the  bar  of  the  statute.  But  pay- 
ment of  the  purchase  money,  accompanied 
by.  an  entry  into  possession  in  good  faith 
under  the  contract  with  the  consent  of  the 
vendor,  and  making  valuable  improvements 
on  the  land,  is  such  a  part  performance  as 
wUl  support  an  action  for  specific  perform- 
ance. TowDsend  v.  Vanderwerker,  IGO  U. 
S.  171,  16  Sup.  Ot  258,  40  L.  Ed.  383;  Neale 
V.  Neale,  9  Wall.  1,  19  L.  Ed.  690;  Brown  v. 
Sutton,  129  U.  S.  238,  9  Sup.  Ct  273,  32  L. 
Ed.  664.  Mr.  Justice  Brown,  In  the  case  of 
Townsend  v.  Vandem'erker,  supra,  stated 
the  rule  thus:  "The  general  principle  to  be 
extracted  from  the  authorities  la  that  If  t^e 
plaintiff,  with  the  knowledge  and  consent 
of  the  promisor,  does  acts  pursuant  to  and 
In  obvious  reliance  upon  a  verbal  agreement 
which  so  change  the  relations  of  the  parties 
as  to  render  a  restoration  of  thetr  former 
condition  Impracticable,  It  is  a  virtual  fraud 
upon  the  part  of  the  promisor  to  set  up  the 
statute  in  defense,  and  thus  to  receive  to  him- 
self the  benefit  of  the  acts  done  by  the 
plaintiff,  while  the  latter  Is  left  to  tbe  chance 
of  a  suit  at  law  for  tbe  rdmbursement  of 
bis  outlays,  or  to  an  action  upon  a  quantum 
meruit  for  the  value  of  his  services.  In  dis- 
cussing what  are  and  what  are  not  acts  done 
in  part  performance  which  will  entitle  the 
plaintiff  to  a  decree  In  bis  favor,  tbe  entry 
into  possession  of  the  land  and  the  making  of 
valuable  improvements  thereon  Is  treated  by 
all  the  cases  as  one  of  tbe  most  satisfactory 
evidences  of  part  performance,  and  entitling 
the  plaintiff  to  a  decree  in  his  favor."  And 
this  principle  Is  exempllQed  in  the  following 
cases:  Union  Pacific  Railway  Company  v. 
McAlplne.  129  tl.  S.  805,  9  Sup.  Ct  286,  32 
L.  Ed.  673;  Ryan  v.  Dox,  34  N.  Y.  307,  00 
Am.  Dec.  C06;  Lowry  v.  Tew.  3  Barb.  Ch. 
407;  Ovcrstrpet  v.  Rice,  96  Am.  Dec.  279. 
It  is  tbe  general  rule  that  tbe  taking  posses- 
sion under  a  parol  contract  and  making 
valuable  Improvements  on  tbe  land  will  con- 
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Btitnte  ancb  put  perCoimnnc*  u  wlQ  enable 
tbe  vendee  to  enforce  ipeclflc  performance, 
bnt  It  la  alao  wdl  aettled  that  aocli  ftcta  of 
possession  aad  tlia  pnrpoae  of  tbom  mnat 
liaTe  been  known  to  the  Tondor. 

We  do  not  tbink  tbe  mannw  and  time  ctf 
taking  poaseasion  by  tbe  idalntUCa  In  tbls 
case  and  tbe  cbaracter  of  tbe  vwk  done  on 
tbe  land  was  done  wltb  tbe  consent  of 
Mr.  Benfrow.  It  is  trne  that  Bhldds  may 
bare  given  them  permission  to  make  a 
survey  and  plat  the  land,  bnt  there  la  no 
proof  that  Shields  bad  any  autborl^  over 
the  land,  and  there  la  no  presomptlon  ttiat 
a  real  estate  tntikor  having  lands  listed  for 
sale  has  any  control  over  the  lands,  or  the 
right  to  make  a  conlract  of  aale.  Hia  an- 
tboElty  to  s^  must  be  In  writing;  and  one 
dealing  with  him  most  demand  the  written 
antborlty,  or  deal  at  bis  own  risk. 

Tbe  i^intUfa  rely  upoD.  tbe  provisions  of 
section  700,  WUson's  Bev.  ft  Ann.  St  1908, 
wbldi  reads  thus:  "A  volnntaiy  acceptance 
of  the  benefit  of  a  transaction  Is  equivalent 
to  a  consffiit  to  all  the  obligations  arising 
from  It  so  far  as  tbe  facta  are  known,  -or 
ought  to  be  known  to  the  person  accepting." 
And  it  Is  argued  that,  inasmuch  as  Shields 
acc^ted  the  check  for  $500  and  collected  the 
money  thereon,  such  act  constltntea  a  volun- 
tary acceptance  of  tbe  benefitsof  a  transaction 
that  carries  with  it  Benfrow's  consent  to  all 
tbe  obllgatlona  arising  from  Its  acceptance. 
This  rale  limits  tbe  imposed  consent  to  the 
facta  known  at  tbe  tlm^  or  snch  as  onght  to  be 
to  the  person  acceptbig.  ^Hie  check  was 
given  to  Shields  as  a  payment  upon  an 
agreement  to  s^  made  by  him  without  au- 
thority, and  which  conld  not  be  enforced,  and 
whidi  was  in  ftct  never  fully  ratified  by 
either  the  plaintlffa  or  defendants.  Shields 
was  not  the  agent  of  Benfrow  to  collect  the 
purchase  money  or  make  a  conveyance. 
Hla  anthorl^  to  find  a  purchaser  carried 
wltb  It  no  Implied  authority  to  collect  the 
purchase  money  when  the  land  was  sold. 
The  plaintiffs,  by  giving  a  check  payable  to 
Shields  personally,  made  him  their  agent 
to  deliver  the  money  to  Benfrow,  and  Ben- 
frow never  has  received  or  accepted  the  mon- 
ey. If  the  check  had  been  made  payable  to 
Benfrow,  and  he  had  indorsed  It  and  collect- 
ed the  proceeds,  a  different  rule  would  apply. 
We  cannot  hold,  under  all  the  drcnmstancea. 
that  Benfrow  has  ever  in  fact,  or  In  contem- 
plation of  law,  accepted  anything  from  the 
plaintiffs,  and  hence  he  is  not  concluded 
from  ass^tlng  his  defense. 

It  seems  clear  that  there  was  no  error 
committed  by  tbe  trial  court,  and  that  tbe 
Judgment  la  clearly  right  upon  tbe  facts  and 
the  law. 

The  Judgment  of  tbe  district  court  of  Okla- 
homa county  Is  afQrmed,  at  the  costj  of  the 
plaintiffs  In  ^ror.  All  tbe  Justices  concur- 
ring, except  IRWIN,  who  tried  the  case 
below,  and  BUBWBLI^  3^  who  did  not  par* 
tldpattt. 


WELLS  r.  TBBBITOBT. 
(Snpreme  Gonrt  of  OklahtHoa.   Sept  8;  1004.) 
QBAsn  juar  —  sauccnon  —  somicxds  —  svi- 

DBNCa  —  nXFEBT  TESTHfOItT— CONSPIBACT— 
HABULE88  IBROB  —  JUSTinOATIOH—BKLr- DB- 
FS NSE—TBBD I OT-I H  GrTBUCIIO  HS. 

1.  The  proTisIona  of  tbe  statntss  in  regard  to 
the  mode  of  obtaining  Joron  are  directory,  and 
a  substantial  compliance  with  tlie  reqnlremoits 
of  the  law  is  HUfficient  The  court  will  not  re- 
verse the  mling  of  tbe  district  court  overmling 
a  motion  to  set  aside  an  Indictment  on  the 
grounds  that  tbe  grand  jury  were  not  diosen, 
selected,  and  drawn  according  to  the  prorlsiona 
of  the  Btatote,  and  owmling  an  objecti(m  to 
the  manner  in  which  the  list  of  persona  from 
which  the  panel  was  selected  was  made  up, 
when  such  objections  are  purely  technical,  and 
do  not  affect  the  snbatant&l  rl^ts  of  the  par- 
ties, and  where  it  does  not  appear  that  any  ma- 
terial ri^t  has  been  lost  therdnr.  Starp  v.  U. 
S.,  76  Pac.  177,  13  Okl.  622. 

2.  Where  a  witness,  who,  bsTing  qualified  as 
a  medical  expert,  and  who,  as  coroner,  had 
made  a  carefol  examination  of  the  body  of  the 
deceased  and  the  snrronndings  shortly  after  the 
homicide,  and  after  having  described  the  wound, 
the  points  of  entrance  and  exit,  and  direction  of 
the  DuUet  through  the  body,  and  all  of  the  sur- 
rounding facta  and  drcumstances  In  detail, 
was  permitted  to  give  his  opinion  as  to  the 
position  of  the  deceased  at  the  time  that  the 
wound  was  inflicted;  and  where  the  defendant 
admits  the  killing,  and  there  Is  no  issue  on 
which  the  testimony  could  operate  against  him— 
held,  if  error,  was  harmless,  and  would  afford 
no  ground  for  reversal. 

S.  It  is  not  error  to  permit  a  witness  who  is 
not  shown  to  be  an  expert  to  state  facts  with 
reference  to  an  examination  made  by  him  of  the 
body  end  of  the  wound,  where  such  facts  are 
Dot  such  as  require  the  opinion  of  an  expert, 
bat  only  saeb  as  any  person  of  ordinary  intelll- 
genoe  could  testify  to  from  examination  and  ol^ 
swation. 

4.  Where  evidence  has  been  offered  tending 
to  show  a  conspiracy,  the  acta  and  ccmduet  of 
any  one  or  more  of  those  shown  to  have  been  en- 
gaged in  pursuance  or  execution  ui  a  common 
design  and  puriMse  are  admissible  in  evidence 
in  the  trial  against  either  of  the  parties  connect- 
ed with  the  conipiracy.  And  it  Is  not  error  for 
the  trial  court  to  first  permit  evidence  of  the 
acts  and  transactions  of  the  alleged  conspiratora 
upon  the  assurance  by  the  county  attorney  that 
each  evidence  will  be  made  competent  by  proof 
of  a  conspiracy  later. 

5.  Slight  evidence  of  collosion  Is  all  that  la  re- 
quired. 

6.  Where  testimony  of  a  witness  is  erroneous* 
ly  admitted,  and  It  la  clear  that  If  mcb  testi- 
mony had  any  wei^t  with  the  jury,  it  most  of 
necessity  have  been  beneficial  to  the  defendant 
such  error  woold  be  no  cause  for  reversal. 

7.  Ill  treatment  and  previous  assaults  are 
admissible  to  prove  motive  in  cases  of  homicide. 

8.  Where  a  witness  was  not  permitted  to  an- 
swer a  question,  the  form  of  which  the  court 
thought  objectionable,  and  was  permitted  to  an- 
swer the  question  whpu  In  proper  form,  this 
could  in  no  way  prejudice  the  defendant  Bven 
thou^  the  court  erred  in  the  first  Instance, 
such  error  was  rendered  harmless. 

9.  A  case  will  not  be  reversed  on  the  gronnd 
of  alleged  misconduct  of  counsel  for  the  terri- 
tory unless,  in  the  Hfcht  of  all  the  facts  as  dis- 
closed by  the  record,  this  court  can  say  that  the 
prosecuting  officer  was  not  only  gall^  of  mis- 
conduct, but  that  such  conduct  might  have  in 
some  degree  Influenced  the  verdict  against  the 
defendant. 

10.  The  presumption  of  law  Is  that  a  person 
intends  all  of  the  natural,  probable,  and  osual 

17.  Bee  Homiflide,  vol,  26^  Gent  Dig.  »  m-m. 
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conae^DKicfls  of  his  act ;  and  thti  presumption 
of  law  will  prevail  unless  from  a  consideration 
of  ail  the  evidence  the  jury  entertain  a  reason- 
able doubt  whether  such  Intention  existed* 
XI.  A  hcnnlcide  is  justifiable,  b;  «w  wifhoot 
fault,  who  is  attacked  by  another,  where  the 
eltcumatances  famish  reasonable  ground  for  ap- 
prdioiding  a  design  to  take  bis  life,  or  to  do 
him  some  great  bodily  harm,  and  for  believing 
the  danger  imminent,  end  that  such  design  will 
be  accomplished,  though  it  may  turn  out  that 
die  appearances  were  false,  ana  that  there  was 
in  fact  no  such  design,  nor  any  danger  of  its 
beinv  aooomplished ;  but  the  facts  must  be  such 
that  the  jory,  in  the  light  of  all  the  facts  and 
drcumstsiices  known  to  blm  at  the  time  or  by 
htm  then  believed  to  be  true,  can  see  that  as  a 
reasonable  man  he  had  ground  for  snch  belief, 

12.  The  law  of  self-defense  does  not  mean  or 
imply  the  right  of  attack,  nor  will  it  permit  of 
acta  done  in  retaliation  or  for  revenge. 

13.  Where,  on  a  trial  of  an  indictment  fw  mur- 
der, the  enridence,  however  slight,  would  war- 
rant the  jury  in  returning  a  verdict  for  a  lesser 
degree  Included  in  the  charge,  it  is  the  duty  of 
the  court  to  Instruct  tbe  jury  as  to  such  lesser 
d^ree ;  and  if.  after  ccmaidtting  all  of  the  evi- 
dence, the  jury  entertain  a  reasonable  doubt  as 
to  which  of  two  or  more  degrees  the  defendant 
is  guilty,  they  can  convict  of  the  lowest  of  such 
degrees  only,  and  of  which  they  have  no  rea- 
sonable doubt  of  guilt. 

14.  In  criminal  cases  proof  of  good  character 
is  competent  to  show  that  the  defendant  would 
cot  bo  likely  to  commit  the  crime  charged 
against  him,  and  proof  of  good  character  may  in 
many  eases  t>e  sufficient  to  create  a  reasonable 
donbt  of  guilt,  although  no  «uch  doubt  could 
have  existed  except  for  the  good  character; 
but  ertdence  of  good  character  can  only  be  con- 
sidered In  connection  with  all  the  other  evi- 
dence, facts,  and  circumstances  appearing  in 
tbe  trial ;  and  if,  after  considering  all  of  the 
evidence,  Including  that  as  to  good  character, 
tbe  Jury  entertain  no  reasonable  doubt  of  guilt, 
they  should  convict  notwithstanding  the  erl- 
dence  of  former  good  character. 

15.  By  the  provisions  of  section  6230,  St  1S93, 
"either  party  may  present  to  the  court  any  writ- 
ten charge,  and  request  that  it  be  given.  If 
the  court  thinks  it  correct  and  pertinent,  it  must 
be  given;  If  not,  it  mast  be  refused.  Upon 
each  charge  presented  and  given  or  refused  the 
court  must  indorse  or  sign  its  decision." 

16.  Instructions  requested  by  the  defendant  and 
refused  by  the  court,  examined  and  found  to 
have  been  fully  covered  by  the  instructions  giv- 
en by  the  conrt  in  each  and  every  materia!  mat- 
ter. It  Is  not  error  for  the  court  to  refuse  a  re- 
quest for  instmctions,  even  though  such  request 
correctly  states  the  law,  where  it  b  fully  cov- 
ered In  instructions  given. 

(SylUinis  by  fh»  Court) 

BRor  from  District  Oonrb  Noble  County; 
before  Justice  Bayard  T.  Halner. 

Baipta  Wtils  Hwt  found  goIlt7  of  man- 
Blaugbter,  and  waa  sentenced  to  eight  years 
In  tbe  penitenttaiT  and  fined  |100  and  coats, 
and  brings  error.  Affirmed. 

3.  H.  Harris,  for  plaintiff  in  error.  H.  8. 
Johnston,  Oo.  Atty..  J.  a  Robberts,  Atty. 
Gen.,  and  0.  H.  Woods,  Asst  Atty.  Oen., 
for  the  Territory. 

BEAtTCHAMP,  3.  The  first  error  assign- 
ed Is  the  order  of  court  overruling  the  chal- 
lenge of  plaintiff  in  error  to  tbe  grand  jury, 
and  the  order  of  the  court  overruling  the 
motion  of  plaintiff  in  error  to  set  aside  the 
indictment.  Tbe  grounds  for  the  motion  la 


the  alleged  Illegal  or^nlsation  of  the  grand 
Jury  which  returned  the  Indictment  The 
same  questions  InvolTed  in  this  assignment 
were  presented  to  this  court  In  the  ease  of 
Asa  a  Sbatp,  plaintiff  In  wror,  agabut  the 
United  States,  IS  Old.  622,  76  Faa  177,  and. 
as  this  court  In  that  case  has  determined  the 
questions  raised  adversely  to  the  contention 
of  tlie  plaintifl  In  error.  It  Is  unnecessary  to 
give  tbem  further  consideration  here. 

Tbe  provisions  of  the  statute  In  r^ard 
to  the  mode  of  obtaining  jurors  are  dbnctory, 
and  a  substantial  onnpUance  with  the  re- 
quirements of  tbe  law  la  sufflci«it  The 
court  will  ncrt  rererse  tbe  ruling  of  tbe  dis- 
trict court  orerruUng  a  motion  to  set  aside 
an  Indictment  on  tbe  grounds  that  the  grand 
Jury  were  not  chosen,  selected,  and  drawn 
according  to  tbe  provisions  of  tbe  statute, 
and  overruling  an  objection  to  tbe  manner  in 
which  tbe  list  of  persons  from  which  tlw 
panel  was  selected  was  made  up,  when  such 
objections  are  purely  tecbnlcal,  and  do  not 
affect  the  substantial  rights  of  the  partlei^ 
and  when  it  does  not  appear  that  any  ma- 
terial right  has  been  prejudiced  thereby. 

In  the  trial,  Dr.  Watson,  a  witness'  on 
behalf  of  the  territory,  after  having  fully 
qualified  as  a  medical  expert,  and  who,  as 
coroner,  had  made  a  careful  examination  of 
tbe  body  of  the  deceased  and  the  surround- 
Ings  shortly  after  the  homicide,  after  having 
described  the  wound,  tbe  points  of  entrance 
and  exit  and  direction  of  tbe  bullet  through 
the  body,  the  holes  in  the  clothing  worn  by 
tbe  deceased,  the  position  of  the  body  when 
first  observed  by  him,  and  all  of  the  sur- 
rounding facts  and  circumstances  in  detail, 
was,  over  the  objection  and  exception  of  tbe 
defendant,  permitted  to  give  bis  opinion  as  to 
the  position  of  tbe  deceased  at  tbe  time  that 
the  wound  was  inflicted;  his  answer  being: 
"Well,  Just  ftrom  the  way  his  feet  were 
crossed,  sitting  as  he  was,  I  would  think 
that  his  position  was  that  he  was  sitting 
upright,  probably  leaning  a  little  to  this 
side;  and  when  tbe  shot  was  fired  that  he 
probably  just  dropped  in  that  direction.  That 
was  tbe  idea  I  got  from  tbe  nature  of  the 
wound;  that  Is,  from  the  direction  of  the 
wound  and  all,  and  the  position  that  he  was 
found  in  the  buggy."  The  course  of  the  bul- 
let as  shown  by  the  evidence,  was  from  front 
to  back,  through  tbe  body,  entering  on  tbe 
left  side,  about  one  inch  above  tbe  axilla, 
or  arm  pit,  passing  out  about  one  inch  above 
the  point  of  the  shoulder  blade.  The  'defend- 
ant testified  that  while  he  was  standing  in 
the  road  at  the  lane  leading  to  the  deceased's 
house,  Watching  a  party  whom  he  suspect- 
ed was  attempting  to  steal  wheat  from  tbe 
granary,  tbe  deceased  came  up  to  him  in  a 
buggy,  and,  after  threatening  him,  reached 
in  his  buggy,  and  picked  up  something,  and, 
quoting  the  language  of  the  defendant 
"reached  it  In  front  of  tbe  bows;  I  reached 
up  my  gun  and  shot."  Tbe  admission  of  the 
testimony  of  tbe  witness  Dr.  Watson,  aa 


Digitized  by 


78  PACIFIC  RBPOBTER. 


(OkL 


above,  the  plalntUF  in  error  contendB,  was 
permitting  the  witness  to  establish  by  his 
oath  an  important  controverted  fact  in  the 
case,  and  one  that  was  not  the  subject  of 
expert  testimony,  and  which  was  purely  a 
matter  of  argument  and  conclusion  to  be 
drawn  from  all  the  facts  and  circumstances 
In  the  case,  and  should  have  been  left  to 
the  argument  of  counsel  and  judgment  of 
the  Jury.  While  there  are  some  authorities 
which  bold  that  under  no  circumstances  will 
expert  evidence  be  admitted  as  to  the  posi- 
tion of  the  body  of  the  deceased  at  the  time 
when  the  wound  was  inflicted,  nor  as  to  the 
position  of  the  person  inflicting  It  these 
being  considered  subjects  upon  whlfeh  the 
Jurors  are  competent  to  form  Independent 
opinions,  and  that  a  medical  expert  can  form 
no  better  opinion  or  conclusion  from  the 
facts  tlian  can  the  Jurors  themselves,  there 
are  other  cases  In,  which  the  opinions  of 
experts  have  been  received  in  respect  to 
such  matters.  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  vol.  12,  p.  449,  and  cases  cited.  But, 
If  error,  we  are  unable  to  see  how  it  could 
baye  prejudiced  the  defendant.  He  was  the 
only  witness  to  the  homicide,  admitted  the 
shooting,  and  his  statement  of  the  position 
and  attitude  of  the  deceased  at  the  time  he 
flred  the  fatal  shot  In  no  way  conflicts  with 
the  opinion  of  the  doctor.  There  is  nothing 
In  his  opinion  Inconsistent  with  the  de- 
fendant's evidence  or  theory  of  defense. 
Therefore  there  was  no  issue  upon  which 
the  admitted  evidence  could  have  exerted 
any  prejudicial  Influence  with  the  Jury.  It 
was  manifestly  harmless,  and,  if  error,  would 
afford  no  ground  for  reversal.  People  v. 
Lemperle  (Cal.)  29  Pac.  709;  People  t.  Hill 
(Cal.)  48  Pac.  711. 

R.  E.  Wade,  a  witness  who  was  not  shown 
to  be  an  expert,  but  who  examined  the 
body  of  the  deceased,  the  woand,  and  the  lo- 
cation thereof,  the  points  of  extrance  and  exit 
of  the  bullet,  before  the  deceased  was  re- 
moved from  the  buggy,  and  who,  after  the 
body  was  removed  to  the  house  where  the 
Inquest  was  being  held,  probed  into  the 
wound  with  his  "trocar,"  an  Instrument 
about  11  inches  in  length,  was  permitted  to 
testify  as  to  the  length  and  course  of  the 
wound,  and  as  to  the  direction  of  the  bnllet 
through  and  after  it  had  left  the  body;  that 
Is  to  say,  that  the  bullet  did  not  penetrate 
the  back  of  the  seat  of  the  buggy.  The 
witness  was  not  asked  to  state  his  opinion 
as  an  expert,  but  simply  to  state  facts  with 
reference  to  an  examination  made  by  him 
of  the  body  and  of  the  wound;  such  facta 
as  did  not  require  the  opinion  of  an  ex- 
pert, but  only  such  as  any  person  of  ordi- 
nary intelligence  could  testify  from  exami- 
nation and  observation.  Such  evidence  was 
competent  and  proper,  and  the  court  com- 
mitted no  error  in  admitting  It,  the  only 
objection  being  that  the  witness  was  permit- 
ted to  testify  without  having  shown  any 
guallflcatlonB.  There  was  no  dispute  or  con- 


troversy as  to  any  of  tbe  matters  testified  by 

the  witness. 

Counsel  foe  plaintiff  In  error  contends  that 
his  client  was  prejudiced  because  of  insinua- 
tions by  both  court  and  counsel  during  the 
trial,  as  well  as  the  rulings  of  the  court 
upon  evidence  offered;  but  does  not  at- 
tempt to  direct  our  attention  to  the  particu- 
lar matter  complained  of,  but  leaves  us  to 
search  the  record  from  pages  130  to  338,  in- 
clusive. While,  ordinarily,  this  court  wUl  not 
examine  the  record  in  any  case  In  search 
of  prejudicial  errors  which  are  not  clearly 
pointed  out  In  the  brief  of  counsel,  owing  to 
the  nature  of  the  charges  made  by  counsel 
In  this  Instance  we  have  examined  the  rec- 
ord carefully,  and  we  are  unable  to  find  snffl- 
cient  grounds  for  any  such  complaint  or 
charges.  There  was  evidence  admitted  by 
the  court  as  to  the  movement  and  where- 
abouts of  the  persons  Sewall,  Lyons,  and 
Carter,  who  were  then  under  Indictment  for 
this  same  offense,  under  the  assurance  by 
counsel  for  the  territory  that  the  same  would 
be  made  competent.  Subsequently  It  was 
shown  by  the  evidence  that  these  parties 
had  taken  considerable  Interest  on  the  side 
of  the  defendant  In  the  trouble  that  had 
arisen  between  defendant  and  deceased  over 
the  possession  of  a  farm  sold  by  deceased  to 
defendant;  that  on  the  evening  of,  and  Just 
prior  to,  the  homicide,  the  defendant  had 
a  conversation  with  them,  in  which  the  de- 
fendant said  he  was  going  to  get  posses- 
sion, and  Immediately  started  towards  the 
deceased's  place,  carrying  bis  gun,  with 
which  be  shot  the  deceased;  that  they  beard 
deceased  drive  up  to  his  house,  heard  the 
conversation  between  defendant  and  deceas- 
ed, heard  the  shot,  started  back  to  see  what 
had  happened,  and  met  the  defendant,  who 
informed  them  that  he  had  shot  Powell,  and 
turned  his  gun  over  to  Sewall;  that  they  then 
accompanied  defendant  to  the  home  of  Lyons, 
defendant  riding  Lyons'  horse;  that  they  re- 
mained at  Lyons'  house  about  three  hours, 
waiting  for  any  outcry  or  what  alarm  might 
be  given  by  deceased's  family;  It  then  being 
about  11  o'clock  at  night.  Carter  and  Sewall 
accompanied  defendant  to  Perry,  where  de- 
fendant surrendered  to  the  sheriff;  that  on 
Saturday,  October  6tb,  Lyons  and  the  de- 
fendant went  to  the  bouse  of  deceased,  and 
In  his  absence  forcibly  took  possession,  and 
removed  from  the  house  the  furniture  and 
property  of  deceased,  the  defendant  being 
armed  with  the  identical  rifle  with  which  he 
flred  the  fatal  shot,  and  Lyons  with  a  shot- 
gun. In  short,  the  record  discloses  that 
these  parties  were  sympathizing  with  and 
assisting  the  defendant  from  the  beginning 
of  the  trouble  between  deceased  and  de- 
fendant, and  up  to  the  very  day  of  the 
trial.  The  evidence  was  sufllclent  to  war- 
rant the  grand  jury  In  returning  an  indict- 
ment against  them,  and  the  proof  was  snflB- 
clent  to  Justify  the  trial  Judge  in  permit- 
ting the  facts  to  go  to  the  Jury.   Where  evl- 
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dence  bai  been  offered  tendtn^  to  Bbow  a 
conspiracy,  tlie  acts  and  conduct  of  any  one 
or  more  of  those  sbown  to  hare  been  engaged 
in  pursuance  or  execution  of  a  common  de- 
sign and  purpose  are  admissible  In  eTl< 
dence  In  the  trial  against  either  of  the  par* 
ties  connected  with  the  conspiracy.  And  It 
Is  not  error  for  the  trial  court  to  first  permit 
evidence  of  the  acts  and  transactions  of 
the  alleged  conspirators  upon  tbe  assurances 
by  the  county  attorney  that  such  eTldence 
will  be  made  competent  by  proof  of  a  con- 
spiracy later.  Devore  v.  Territory,  2  Okl. 
f>02,  37  Pac.  1092.  The  evidence  was  suffi- 
cient to  show,  or  (at  least)  Is  of  sucb  a  char- 
acter as  to  have  a  strong  tendency  to  show, 
ft  plot  or  conspiracy  on  the  part  of  the  de- 
fendant and  Sewall,  Lyons,  and  Carter,  and 
was  Bufflcient  to  Justify  the  admission  of  the 
acts  and  conduct  of  these  x>&rties.  Slight 
evidence  of  collusion  Is  all  that  Is  required. 
Perkins  r.  Territory,  10  Okl.  618,  63  Pac. 
880. 

Counsel  for  plaintiff  In  error  complains 
that  the  witness  Hamlin  ^was  required  to 
state  "what  -  he  had  heard,  not  from  any 
particular  Individual,  bat  all  that  he  bad 
hpiird  In  the  neighborhood  In  any  way  about 
any  of  these  parties,"  "and  was  required  to 
state  what  he  understood  from  this  hear- 
say matter,  and  what  his  opinions  were,  and 
what  meanings  were  conveyed  to  his  mind 
by  statements  of  Mr.  Lyons  and  others"; 
and  directs  our  attention  to  pages  169-160 
and  166  of  the  record.  At  pages  15&-160 
we  find  that  tbe  witness  stated  that  he  did 
not  go  up  to  Mr.  Powell's  place  to  see  wheth- 
er anything  had  happened,  because  he  was 
afraid  to  go,  and,  after  being  pressed  by 
counsel  to  state  the  occasion  of  his  fear, 
he  answered  that  he  had  heard  that  Mr. 
Powell  and  Mr.  Hyamlth  were  armed.  If 
the  court  erred  In  admitting  this  testimony, 
It  clearly  was  favorable  to  the  defendant. 
If  it  could  have  any  weight  or  Infiuence 
whatever;  and  we  are  wholly  unable  to  see 
how  it  could  possibly  have  been  prejudicial 
to  tbe  defendant  On  page  166  of  the  rec- 
ord referred  to  we  find  that  the  witness 
Lyons,  who,  after  testifying  that  the  de- 
fendant left  his  (Lyons')  house  Jnst  a  short 
time  before  the  homicide,  carrying  In  his 
tiand  the  gun  with  which  he  fired  tbe  fatal 
shot,  and  stating  to  him  that  he  (defendant) 
"was  going  to  take  possession,"  was  asked 
"to  what  the  defendant  referred  when  he 
said  he  was  going  to  take  possession,"  to 
which  he  answered  that  he  "thought  It  was 
mtber  a  Joke,  but  afterwards  concluded  that 
perhaps  he  referred  to  the  matter  of  the 
Saturday  night  before,  when  be  and  the 
defendant  were  at  Powell's  house" — the  sub- 
stance of  this  testimony  t>elng  that  he  un- 
derstood that  the  defendant  referred  to  tbe 
occasion  when  the  witness  and  defendant 
went  to  the  house  of  deceased,  and,  in  his 
absence,  took  possession.  The  testimony  of 
the  witness  at  to  the  facts  and  laanner  of 


taking  possession  on  the  Saturday  before 
the  homicide  are  not  controverted,  and  the 
statement  of  the  opinion  of  tbe  witness  that 
the  defendant  referred  to  that  occasion, 
would  tend  to  contradict  the  theory  of  the 
prosecution  that  the  defendant  meant  by 
bis  statement  at  that  time  that  he  was  con- 
templating assaulting  or  Injuring  Mr.  Pow- 
ell; and.  If  error,  could  not  be  prejudicial 
to  the  defendant;  but  if  it  had  any  weight 
with  the  jury,  must  of  necessity  have  been 
ben^cial  to  him. 

It  is  next  contended  that  the  court  com- 
mitted error  In  admitting  evidence  of  the 
former  difficulty  between  deceased  and  de- 
fendant; that  Is,  the  evidence  before  men- 
tioned with  r^erence  to  the  difficulty  over 
the  possession  of  the  land  and  tbe  taking  of 
Xrassesslon  by  Lyons  and  tbe  defendant  In 
the  absence  of  Mr.  Powell  on  the  Saturday 
prior  to  tbe  day  of  the  homicide.  This  evi- 
dence was  admissible  on  the  .question  of 
motive  for  the  purpose  of  showing  hatred 
and  malice  on  the  part  of  tbe  defendant 
Whar.  Or.  Bv.  S  786;  State  v.  O'Nell,  61  Kan. 
651.  33  Pac.  287,  24  L.  R.  A.  658. 

Again,  counsel  ai^es  that:  "Beginning 
with  the  defendant's  evidence  on  page  213 
of  the  record.  It  will  be  noticed  that  the 
scope  of  the  examination  Is  kept  as  narrow 
as  possible,  and  in  strong  contrast  with  the 
very  liberal  rulings  of  the  court  in  permit- 
ting the  prosecution  to  present  what  it  could 
prove.  *  *  *"  Again  counsel  has  failed 
to  point  out  any  particular  matter  of  which 
he  complains,  but  we  have  examined  the 
record,  and  there  is  no  justification  for  such 
a  charge;  and,  while  we  admire  and  appre- 
ciate the  interest  connsel  seems  to  entertain 
in  the  cause  of  his  client,  still  we  think  that 
he  should  not  p^mit  his  anxiety  and  inter- 
est to  so  far  overcome  his  better  judgment 
and  duty  to  the  courts  in  which  be  practices 
as  to  make  charges  of  tbe  character  and  of 
the  nature  made  in  this  case  without  jus- 
tification or  reason,  and  that  without  as  much 
as  even  attempting  to  direct  our  attention 
to  any  fact  or  circumstance  which  would 
justify  the  charge.  Counsel  claims  that  on 
pages  230  and  238  tbe  record  vrill  show  that 
the  court  refused  to  permit  tbe  defendant 
to  state  that  he  bad  been  advised  by  tbe 
county  attorney  to  go  to  the  place  where  the 
difficulty  afterwards  occnrred,  and  watch 
the  premises  for  the  purpose  of  ascertain- 
ing who  was  stealing  his  property,  and  ar- 
gues that  this  related  to  the  purpose  and 
motive  of  defendant  In  going  to  the  place 
In  question,  and  was  an  important  fact  In 
the  case  from  beginning  to  end.  By  ref- 
erence to  page  230  of  tbe  record,  we  find 
that  the  court  refused  to  permit  tbe  de- 
fendant to  testify  who  had  advised  him  to 
go  to  the  Powell  place  and  watch  the  prem- 
ises; but  by  reference  to  page  231,  tbe  next 
question  following,  tbe  defendant  was  asked 
'if  he  had  been  advised  by  the  acting  or 
assisting  county  attorney  to  watcb  there 
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and  ascertain  what  was  being  done  with  big 
property  there  on  the  premises,"  which  was 
objected  to,  and  objection  overruled  by  tbe 
conrt,  and  the  defendant  answered  that  he 
bad,  and  was  then  asked  "who  was  the  of- 
ficer that  so  advised  him,"  and  answered, 
"Thomas  Doyle."  From  the  record  we  pre-, 
sume  that  the  conrt  sustained  the  objection 
to  tbe  first  question  asked  for  tbe  reason 
that  the  question  propounded  assumed  that 
the  witness  had  been  so  advised,  as,  when 
tbe  question  was  put  In  proper  form,  the 
court  overruled  the  objection  to  IL  It  la 
clear  that  the  defendant  was  permitted  to 
testify  as  to  tbe  very  matter  that  be  desUv 
ed,  and  the  mere  fact  that  tbe  witness  was 
not  permitted  to  answer  a  question  the  form 
of  which  the  court  thought  to  be  objection- 
able, and  was  permitted  to  answer  the  ques- 
tion when  in  proper  form,  could  in  no  way 
prejudice  the  defendant  Even  though  tbe 
courtterred  In  the  first  Instance,  tbe  defend- 
ant was  not  deprived  of  the  benefits  of  the 
desired  testimony,  and  sncb  error  would  be 
rendered  harmless. 

Tbe  ruling  of  the  conrt  sustaining  the  ob- 
jection of  counsel  to  the  question  as  to  what 
was  the  appearance  or  Indications  as  to 
whether  any  wheat  had  been  taken  out  of 
the  bin,  and  permitting  tbe  defendant  to 
state  for  what  purpose  he  had  gone  there, 
was  merely  requiring  that  the  witness  state 
tbe  facts  with  reference  to  going  to  the 
place  of  the  homicide,  that  the  Jury  might 
be  permitted  to  conclude  the  purpose.  This 
was  not  error. 

Complaint  Is  made  that  counsel  for  the 
territory  frequently  Indulged  In  remarks  and 
accusations  of  the  most  damaging  character, 
which  were  made  In  the  form  of  questians  to 
the  defendant  under  tbe  pretense  of  cross- 
examination,  and  which  amount  to  accusing 
the  defendant  of  several  separate  and  dis- 
tinct crimes,  and  that  no  attempt  was  ever 
made  throughout  the  trial  of  tbe  case  to  sub- 
stantiate the  accimtlons  or  insinuations,  or 
to  show  any  excuse  or  cause  therefor.  By 
reference  to  page  259  of  the  record,  cross- 
examination  of  the  defendant  in  regard  to 
the  occurrence  of  tbe  Saturday  night  Just 
prior  to  the  homicide,  is  the  following:  "Q. 
Tou  drove  this  woman,  with  a  baby  less 
than  a  week  old  In  her  arms,  out  of  tbe  dow 
with  this  gun?  A.  No,  sir.  Q.  Mrs.  Powell 
was  laying  in  bed,  confined  with  recent  con- 
finement, at  that  time?  A.  No,  sir,  she  was 
not**  Then,  following  a  number  of  questions 
in  regard  to  throwing  the  furniture  Into  tbe 
yard.  Is  the  following:  "Q.  Do  you  know 
where  Mr.  Bewail  and  Mr.  Garter  are  at  this 
time?  (Defendant  objects  as  Incompetent,  Ir- 
relevant, and  Immaterial,  and  objects  to  the 
line  of  questions  that  has  been  asked  by 
counsel  as  not  being  prop»,  and  evidently 
not  based  to  prove  tbe  Insinuations  therein 
contained.  Which  objection  Is  by  the  court 
overruled,  to  which  ruling  of  the  court  the 
defendant  then  and  there  excepts.)  A.  I  did 


not  Q.  Did  yoQ  put  np  the  money  through 
your  friends  or  yourself  for  the  bond  for 
their  appearance?  A.  No,  sir.  Mr.  Harris: 
We  make  the  same  objection  and  the  same 
reasons  to  the  court  (Which  objection  Is  by 
the  court  overruled,  to  which  ruling  of  tbe 
court  the  defendant  then  and  there  excepts.) 
Q.  Did  you  deposit  $1,000  in  the  Exchange 
Bank,  In  this  city,  through  your  friends  or 
attorneys,  for  the  purpose  of  Indemnifying 
the  bank  In  case  of  forfeiture  of  those  bonds? 
(Same  objection  by  defendant  as  before, 
which  objection  was  by  the  court  sustained, 
to  which  ruling  of  the  court  plaintiff  then 
and  there  excepts.)  -The  Court:  Ask  If  those 
parties  are  absent  by  his  procurement" 
Thereupon  the  examination  proceeds  upon 
other  matters.  On  i>age  205,  record  of  tbe 
testimony  of  W.  S.  Lamb,  deputy  clerk  of  tbe 
court,  in  reference  to  an  affidavit  filed  by  de- 
fendant In  support  of  application  for  bail,  la 
the  following:  "Q.  Have  you  that  affidavit 
in  your  custody?  A.  No,  sir.  Q.  Do  you 
know  what  became  of  it?  (Objection  by  de- 
fendant was  overruled,  and  exceptions'  allow- 
ed.) Mr.  Harris:  We  submit  and  t«ider  to 
the  gentleman  an  exact  cc^y  of  tbe  affidavit, 
and  admit  that  the  original  cannot  be  found, 
but  we  have  a  copy  that  I  know  to  be  exact 
We  admit  that  It  Is  lost  or  destroyed,  and  not 
In  the  flies  of  the  conrt  The  Court:  They 
tender  a  copy  of  It  Mr.  Diggs:  The  law,  I 
submit,  is  this:  a  person  cannot  destroy  a 
paper  and  then  furnish  a  copy.  Mr.  Harris: 
I  object  to  the  Inslnnatloo  of  counsel  that  tne 
paper  was  destroyed  by  counsel  for  defend- 
ant I  object  to  tbe  statement  as  not  a  prop- 
er statement  and  ask  the  court  to  direct  the 
Jury  that  the  assertion  of  counsel  Is  not  prop- 
er. The  Court:  Objection  sustained.  The 
jury  will  not  consider  the  statement  of  coun- 
sel. They  are  withdrawn  from  the  consid- 
eration of  the  Jury."  The  paper  was  accept- 
ed as  a  copy  of  the  affidavit  and  by  the  tei^ 
rltory  Introduced  in  evidence.  It  Is  plain 
that  connsel's  object  was  to  Impress  tbe  Jury 
by  the  form  of  bis  questions  that  It  was  a 
fact  that  the  defendant  bad  driven  tbe  wife 
of  the  deceased  out  of  their  house  with  a  gim. 
In  the  absence  of  ber  husband,  and  at  a  time 
when  she  was  still  confined  to  her  bed  from 
recent  confinement  And  with  a  baby  less 
than  one  week  old;  not  even  so  much  as 
stated  In  the  form  of  a  question,  bat  stated 
as  a  fact  not  dependent  upon  the  answers  of 
the  witness.  The  only  possible  purpose  of 
these  statements  was  to  create  a  feeling  and 
prejudice  in  the  minds  of  the  Jurors  against 
the  defendant  by  Impressing  them  with  the 
fact  that  tbe  defendant  had  been  guilty  of 
conduct  BO  cruel  and  depraved  that  If  true, 
could  but  only  create  In  tbe  minds  of  all  true 
men  hatred  and  disgust  And  this  without 
any  evidence  to  jnstl^.  It  is  true  that  there 
Is  evidence  to  the  effect  tbat  the  defendant 
and  one  Lytms  did  go  to  tbe  house  of  Mr. 
Powell  in  his  absence,  and  demand  posses- 
sion of  the  bouse  from  Mrs.  Powetl^  who. 
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when  the  demand  was  made,  stated  that  she 
did  not  blame  defendant  for  wanting  possea- 
Blon,  and  Immediately  stepped  out;  bnt  no 
testimony  to  the  effect  that  Mrs.  Powell  was 
lying  in  bed  wllli  a  baby  less  than  odo  week 
old. 

The  record  discloses  tliat  Sewall  and  Car- 
ter were  indicted  by  a  grand  Jury  for  thii 
same  offense,  and  we  may  reasonably  infw 
they  had  glren  bonds  for  their  appearance, 
and  had  failed  to  appear;  at  least,  were  not 
present  during  the  trial  of  defendant  The 
only  conclusion  that  can  be  drawn  from  the 
qnestlons  of  connsel  is  that  hia  intention  and 
object  was  to  conrey  to  the  minds  of  the  Ju- 
rors that  these  persons  were  Important  wit- 
nesses toe  the  prosecution,  and  that  the  do* 
fendant  was  responsible  for  their  absence; 
that  he  had  deposited  in  the  bank  $1,000, 
throQgh  his  friends  or  attorneys,  for  the  pur- 
pose of  Indemnifying  the  bank  in  case  of  for- 
feiture, thus  enabling  Sewall  and  Carter  to 
absent  themselyes,  disregard  their  bonds,  and 
deprive  the  prosecution  of  the  benefit  of  their 
testimony;  and  this  seems  to  have  been  the 
Tiew  .taken  by  the  trial  court,  for  he  prompt- 
ly sustained  the  objection  of  connsel  for  de- 
fendant, and  directed  counsel  for  the  terri- 
tory to  inquire  if  those  parties  were  absent 
by  the  procurement  of  the  defendant;  where- 
opon  counsel  for  the  territory,  to,  If  possible, 
more  firmly  Impress  the  Jury  of  the  truth  of 
bis  accusations,  excepted  to  the  mllng  of  the 
court,  and  abandoned  further  examination 
along  that  line.  And  again,  when  it  was 
dlscoTered  that  the  aflBdarlt  desired  to  he  of- 
fered In  evidence  by  the  prosecution  was  lost, 
and  counsel  for  the  defendant  had  courteous- 
ly tendered  a  copy  that  was  in  his  possession, 
and  that  he  knew  to  be  substantially  cor- 
rect, he  was  met  by  the  insinuation,  in  the 
presence  and  hearing  of  the  Jury,  that  conn- 
sel had  destroyed  the  original;  thereby  pur- 
posely seeking  to  Impress  the  Jury  that  coun- 
sel for  defendant  was  guilty  of  destroying 
evidence  prejudicial  to  his  client,  the  defend- 
ant. The  court  sustained  the  objections  to 
some  of  the  questions,  and  instructed  the 
Jury  to  not  consider  them.  To  the  others  the 
witness  answered  la  the  negative.  We  have 
examined  the  entire  record,  and  are  of  the 
opinion,  in  the  light  of  all  of  the  facts,  that 
the  conduct  of  counsel  In  this  case  does  not 
constitute  reversible  error. 

Plaintiff  In  error  complains  of  instruction 
No.  6  given  by  the  court,  which  reads:  "(JS) 
Upon  the  question  of  Intent  the  court  in- 
structs the  Jury  tliat  the  law  presumes  a 
person  intends  all  the  natural,  probable,  and 
usual  consequences  of  his  act;  and  this  pre- 
sumption of  law  will  always  prevail,  unless 
from  a  consideration  of  all  the  evidence 
bearing  npon  the  point  the  Jury  entertain  a 
reasonable  doubt  whether  such  intention  did 
exist" — ^for  the  reason  that  "there  was  evi- 
dence in  the  case  fully  explanatory  of  all  clr^ 
cumstances  In  connection  therewith,  and  the 
prosecution  was  not  entitled  to  presumptions 
78  P^ 


to  strengthen  or  add  force  to  their  evidence." 
The  Jury  of  necessity  found  that  the  homi- 
cide was  perpetrated  without  a  design  to  ef- 
fect death;  therefore  against  the  l^al  pre- 
sumption as  instructed  l>y  the  court;  and  in 
what  way  the  instruction,  in  view  of  the 
verdict  of  the  Jury,  strengthened  -or  added 
force  to  the  evidence  tot  the  prosecution,  we 
are  unable  to  see.  However,  the  instruction 
correctly  states  the  rale.  Oreenleaf  on  Evi- 
dence (leth  Ed.)  vol.  8,  IS  18,  14,  pp.  18,  19. 

Complaint  is  made  of  Instructions  Nos.  6,  8, 
9,  10,  given  by  the  court,  and  which  read: 
"(6)  The  court  InstmctB  the  Jury  that  the 
defendant  in  this  case  has  taken  the  wit- 
ness stand  In  his  own  behalf,  and  has  admit- 
ted that  he  shot  the  deceased,  James  M.  Pow- 
ell, but  claims  that  such  shooting  was  done 
In  self-defense.  And  the  court  instructs  the 
Jury  that  the  law  on  the  subject  of  self -de- 
fense Is  that  If  a  person  Is  assaulted  In  such 
a  way  as  to  Induce  In  him  a  reasonable  be- 
lief that  be  is  in  actual  danger  of  losing  his 
life,  or  of  suffering  great  bodily  harm,  he 
will  be  Justified  In  defending  iiimself,  al- 
though the  danger  be  not  real,  but  only  ap- 
parent And  In  this  case,  If  the  Jury  believe 
from  the  evidence  that  the  defendant,  Ralph 
Wells,  was  assaulted  by  the  deceased  In  such 
a  way  as  to  induce  In  the  defendant  a  reason- 
able and  well-grounded  belief  that  he  was 
in  actual  danger  of  losing  his  life  or  of 
suffering  great  bodily  harm,  then  he  was 
Justified  In  defending  himself,  even  to  the  ex- 
tent of  taking  the  life  of  his  assailant,  al- 
though the  danger  was  not  real,  but  only  ap- 
parent" "(8)  The  court  further  Instructs  the 
Jury  that  the  law  of  self-defense  does  not 
mean  or  Imply  the  right  of  attack,  nor  will  it 
permit  of  acts  done  in  retaliation  or  for 
revenge.  And  in  this  case,  if  you  believe 
from  the  evidence  that  the  defendant  sought 
out  or  brought  on  the  dl£9culty  at  the  time 
the  fatal  shot  was  fired,  and  for  the  purpose 
of  wreaking  vengeance  upon  the  deceasedt 
James  M.  Powell,  on  account  of  the  acts  of 
the  deceased  In  reference  to  the  sale  of  the 
farm  In  controversy  and  to  deliver  the  posses- 
sion thereto,  and  that  at  the  time  the  defend- 
ant shot  the  deceased  there  was  no  reason- 
able apprehension  of  immediate  and  pending 
injury  to  the  defendant,  and  that  the  defend- 
ant shot  the  deceased  from  a  spirit  of  retalia- 
tion or  revenge,  and  for  the  purpose  of  punish- 
ing the  deceased  for  past  injurlra,  then  you 
are  charged  that  the  defendant  cannot  avail 
himself  of  the  law  of  self-defense,  and  that  the 
shooting  and  killing  of  the  deceased  affords 
no  Justification  or  excuse.  (9)  The  court  in- 
structs the  Jury  that  If  a  person  kills  another 
through  mere  cowardice,  or  under  circum- 
stances which  are  not.  In  the  opinion  of  the 
Jury,  sufficient  to  Induce  a  reasonable  and 
-well-grounded  belief  of  danger  to  life  or  of 
great  bodily  harm  In  the  mind  of  an  ordina- 
rily courageous  man,  the  law  will  not  Justify 
the  killing  on  the  ground  of  self-deffense.  (10) 
In  this  case  the  court  instructs  the  Jury 
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that  If  yon  believe  from  tbe  erldence,  be- 
yond a  reasonable  donbt;  tiiat  tbe  defoidant, 
Ralph  Wells,  on  tbe  nlgbt  of  October  0. 
1901,  In  tbe  county  of  Mobl^  territory  of 
Gklfliioma,  left  Ibe  reatdmce  of  one  I^ona, 
-wltb  a  loaded  rlfle»  and  went  to  tbe  place 
or  near  -tbe  place  wbere  James  M.  Powell 
tben  realded,  and  laid  In  waiting  aroond  said 
premises  for  the  pnrpoee  of  taking  tbe  life 
of  the  deceased,  James  M.  Powell,  and  that 
the  said  defendant  shot  tbe  deceased  while 
returning  to  his  home,  and  while  riding  In 
the  highway  la  a  bnggy,  and  that  at  the 
time  he  shot  the  deceased  he  had  no  reason- 
able and  well-foonded  belief  that  his  Ufe  was 
In  danger,  or  that  he  would  suffer  some  great 
bodily  Injury  at  the  bands  of  the  deceased, 
then.  In  that  event  tbe  defendant  is  guilty 
of  murder  as  chafed  In  the  indictment,  and 
tbe  jury  should  so  find." 

Exception  was  taken  to  Instmctton  No.  6, 
and  It  Is  argued  that  because  of  the  language 
used,  "reasonable  and  well-grounded,**  Oat 
the  Instruction  la  erroneous,  and  can  only 
mean  that  "the  facta  and  drcumstances  re- 
lied upon  must  be  genuine  or  real,  and  not 
merely  apparent,  or  sufficient  to  satisfy  the 
reason."  A  bomldde  Is  justifiable,  by  one 
without  tanlt,  who  Is  attacked  by  another, 
where  the  drcumstances  fnmtsb  reasonable 
ground  tor  apprehending  a  design  to  take  his 
Ufe  or  to  do  him  some  great  bodily  barm,  and 
for  believing  the  danger  imminent,  and  that 
Budi  design  will  be  accomplished,  thon^  it 
may  turn  out  that  tbe  appearances  were 
false,  and  that  there  was  in  fact  no  such  de- 
sign, nor  any  danger  of  its  being  accomplish- 
ed ;  but  the  facts  must  be  such  that  tbe  Juxy, 
In  the  light  of  all  the  facts  and  circumstances 
known  to  him  at  the  time  or  by  him  then  be- 
lieved to  be  true,  can  see  that  as  a  reasonable 
man  he  bad  ground  for  such  belief,  Todd 
State  (Tex.  Cr.  App.)  44  S.  W.  1096;  State 
V.  Crawford  (Iowa)  23  N.  W.  Coil  T. 

State  (Neb.)  86  N.  W.  925,  and  cases  dted. 
And  this  is  exactly  what  the  court  instruct- 
ed tbe  jury  in  this  Instance— that  the  belief 
must  bare  been  "reasonable  and  well-ground- 
ed" ;  that  the  appearances  of  danger,  not 
the  facts,  muBt  have  been  well-grounded; 
that,  considering  all  of  the  facts  and  circum- 
stances, that  he  must  have  had  reason  for 
believing  that  he  was  then  In  danger  of  los- 
ing his  life  or  snfferlng  great  bodily  harm. 
The  fact  that  the  deceased  had  made  threats 
of  a  violent  nature  against  the  defendant 
would  not  justify  the  defendant  In  killing 
the  deceased.  If  at  the  time  tbe  deceased  did 
nothing  to  excite  In  the  mind  of  the  de- 
fendant any  fear  that  be  was  then  about  to 
execute'  tbe  threats  which  had  previously 
been  made  by  him.  The  defendant  on  the 
witness  stand  admitted  the  killing,  and  at- 
temi)ted  to  justify  on  the  grounds  of  self- 
defense,  and  It  was  for  the  jury  to  deter- 
mine, In  tbe  light  of  all  of  the  facts  and  cir- 
cumstances, Includli^  the  alleged  prertons 
threats,  whether  the  defendant  was  justified; 


whether  be  was,  by  tbe  deceased,  assaulted 
in  such  a  way  as  to  Induce  In  falm  a  reason- 
able and  well-grounded  belief  that  be  was  tn 
actual  danger  of  losing  bis  life  or  of  snfter- 
Ing  great  bodily  harm.  And  tbe  use  of  the 
language  "a  reasonable  and  well-grounded  be- 
lief," in  connectlw  with  the  instruction  giv- 
en, can  only  be  understood  to  mean  that  the 
defendant  actually  and  In  good  faith  believed 
that  he  was  then  In  danger,  and  that  be  bad 
reason  and  cause  for  such  belief. 

The  objections  to  instructions  Moa,  9  and 
10  are  baaed  upon  the  same  line  of  reaaon- 
Ing ;  therefore  require  no  further  nottc& 

As  to  Inatructlfm  No.  8,  it  is  not  oontotd- 
ed  that  It  doea  not  correctly  etate  the  law, 
nor  is  onr  attention  directed  to  any  particular 
objectionable  language,  but  only  In  the  lan- 
guage of  counsel  that  the  languid  need 
"could  hardly  be  more  damaging  to  tbe  de- 
fendant" The  Instrpctlon  Is  not  <q;ien  to 
tbe  objection  urged,  and  correctly  atatea  the 
law  applicable  to  the  facts  of  the  caae. 

By  Instmctton  No.  12  the  court  instructed 
with  refarmce  to  the  lesser  degree  of  the 
crime  charged — manslaughter  in  the  first  de- 
gree— and  of  which  the  defendant  waa  con- 
victed. Xionnsel  contrads  that  this  was  ex- 
ror;  that  the  defendant,  under  the  facta, 
was  guilty  of  murder,  or  justified  on  tlie 
grounds  of  self-defense,  and  not  guilty.  All 
of  the  facts  and  drcumstances  surrounding 
the  bomldde  were  in  evidence  before  the 
jury.  The  defendant  testified  that  he  went 
to  the  place  of  the  bomldde  for  an  honest 
purpose;  that  the  deceased  suddenly  came 
upon  him,  and  Immediately  cmnmenced  to 
abuse  him.  There  waa  evidence  of  tntenae 
bitter  feeling  between  than,  growing  out  of 
their  farmer  difficulties.  It  was  the  duty  of 
the  court  to  Instruct  upon  the  evidence  in  the 
case;  and,  while  tbe  evidence  might  have 
been  sufficient  to  warrant  the  jury  In  return- 
ing a  verdict  for  murder,  they  were  the 
judges  of  the  facts,  and,  atter  having  fully 
considered  all  of  the  evidence,  tndudlng  that 
of  tbe  defendant,  and  having  found  that  the 
bomldde  waa  felonlons.  If  they  then  &atec- 
talued  a  reasonable  doubt  aa  to  whether  the 
killing  was  the  result  of  heat  and  passlcm 
suddenly  aroused  by  tbe  appearance  and 
manner  of  tbe  deceased  at  tbe  tlm^  or  of 
the  premeditated  malice  and  design  of  the 
defendant,  It  was  their  duty  to  give  to  the 
defendant  the  benefit  of  the  doubt,  and  find 
him  gull^  of  the  lesser  degree.  The  instruc- 
tion, In  view  of  tbe  whole  evidence,  waa  prop- 
erly given. 

Instruction  No.  15  given  by  the  court  was 
excepted  to,  and  counsel  argues  that  the  In- 
struction, "taken  as  a  whole,  practically  ad- 
vises the  jury  that  they  are  to  ctmslder  the 
case  on  all  the  other  evidence  for  the  pur- 
pose of  ascertaining  whether  or  not  tbe  de- 
fendant is  guilty,  and  then.  If  he  Is  gult^, 
his  evidence  in  relation  to  good  character  fa 
immaterial."  The  Instruction  does  not  war* 
rant  tbe  conduslon  at  counsel.   Tbe  oour^ 
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after  Inatnictliig  tbe  jury  that  evidence  of 
prevloas  good  character  was  competent  In 
faTor  of  the  defendant  as  tending  to  show 
that  he  would  not  be  likely  to  commit  the 
crime  charged  against  him,  further  instruct- 
ed that  if,  from  all  the  evidence,  the  Jury 
were  satisfied  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  then  It  vras  their 
duty  to  find  him  guilty,  notwithstanding  he 
had  previoasly  home  a  good  reputation  as  a 
quiet,  peaceable,  and  law-abiding  citizen. 
Proof  of  good  character  was  competent  to 
show  that  the  defendant  would  not  be  likely 
to  commit  tbe  crime  charged  against  him. 
One  always  having  lived  an  honest,  upright 
life,  a  peaceable,  law-abiding  citizen,  is  not 
likely  to  commit  crime,  especially  that  of  tak- 
ing life;  and  proof  of  good  character  may 
in  many  cases  be  snfflclent  to  create  a  rea- 
sonable doubt  of  gntlt  although  no  such 
doubt  could  have  existed  except  for  the  good 
character.  But  evidence  of  good  character 
can  only  be  considered  in  connection  with 
all  the  other  evidence,  facts,  and  circum- 
stances appearing  in  the  trial,  and  if,  after 
considering  all  of  the  evidence,  Including 
that  as  to  good  character,  the  Jury  entertain 
no  reasonable  doubt  of  guilt,  they  should 
convict,  and  that  notwithstanding  the  evi- 
dence of  former  good  character.  And  that 
is  precisely  the  instruction  of  the  court  In 
this  Instance,  and  was  a  fair  statement  of 
the  law. 

Again,  ctnnplalnt  Is  made  of  Instruction 
No.  16  given  by  the  court,  and  which  reads: 
"(16)  You  are  instructed  that  the  defendant 
has  offered  In  evidence  the  contract  for  the 
purchase  of  what  is  known  as  the  'Powell 
Farm,*  and  also  the  deed  to  said  premises. 
This  evidence  Is  proper  for  the  Jury  to  con- 
sider for  the  purpose  of  showing  that  the 
defendant  had  a  right  to  go  upon  such  por- 
tions of  said  land,  the  possession  of  which 
had  been  surrendered  or  delivered  to  the  de- 
fendant by  the  deceased,  James  M.  Powell. 
But  in  this  connection  yon  are  instructed 
that  If  you  find  from  tbe  evidence  that  the 
deceased,  James  M.  Powell,  had  failed,  neg- 
lected, or  refused  to  surrender  the  posses- 
sion of  the  house  or  any  other  portion  of 
the  farm  to  the  defendant  In  accordance 
with  the  terms  of  the  contract  and  deed  | 
which  have  been  ofTered  In  evidence,  such  ; 
fact  would  not  afTord  any  Justification  or 
excuse  for  taking  tbe  life  of  the  deceased, 
James  M.  Powell,  and  tbe  defendant  was  not 
Justified  under  such  circumstances  In  invad- 
ing the  house  and  premlseB,  the  possession 
of  which  was  not  surrendered,  by  force  or 
violence.  The  laws  of  this  territory  afford  ] 
ample  remedy  for  a  person  to  secure  the  pos- 
session of  lands  unlawfully  detained  by  an- 
other, without  resort  to  force  or  violeooe." 
At  the  request  of  tbe  defendant,  the  court 
also  gave  InstructioD  No.  21,  as  follows: 
"(21)  You  are  further  Instructed  that  the  evi- 
dence In  relation  to  tbe  entry  Into  the  house 
on  the  premises  in  question  by  the  defendant 


on  the  6th  day  of  October,  1901,  Is  to  be  con- 
sidered in  connection  with  all  the  other  evi- 
dence in  determining  the  nature  of  the  diffi- 
culty In  which  the  deceased  was  killed,  and 
the  feeling  between  the  parties,  and  the  mo- 
tive or  lack  of  motive  on  the  part  of  the 
defendant  to  unlawfully  kill  deceased.  Oth- 
erwise the  merits  of  that  difficulty  are  not 
involved  in  this  case,  and  you  cannot  convict 
the  defendant  on  account  of  any  wrong  that 
may  have  been  committed  at  that  time." 
It  is  argued  by  counsel  that  by  instruction 
No.  16  "the  court  advised  the  Jury  that  the 
defendant  was  at  a  place  where  he  had  no 
right  to  be  at  the  time  of  tbe  fatal  encoun- 
ter." In  this  counsel  Is  evidently  mistaken. 
The  instruction  unquestionably  refers  to  the 
evidence  in  relation  to  the  entry  Into  the 
house  on  tbe  Powell  place  on  the  5th  day  of 
October,  1901;  and,  while  the  Instruction 
may  he  subject  to  criticism  as  diverting  the 
attention  of  the  Jury  to  a  wrongful  act  of 
the  defendant  In  a  matter  collateral  to  the 
issues  being  tried,  by  Instruction  21  the 
court  clearly  directed  the  Jury  for  what  pur- 
poses they  could  consider  the  evidence  with 
reference  to  that  difficulty,  and  In  unmis- 
takable language  instructed  them  that  the 
merits  of  that  difficulty  were  not  involved, 
and  that  they  could  not  convict  tbe  defend- 
ant on  account  of  any  wrong  that  may  have 
been  committed  at  that  time.  Considering 
the  two  Instructions  together,  tbere  was  no 
prejudicial  error. 

Again,  complaint  Is  made  that  the  court 
indorsed  instruction  No.  21,  "Given  at  re- 
quest of  defendant"  This  was  In  strict 
compliance  with  tbe  provisions  of  section 
62S0,  St  1893,  which  provides,  "Upon  each 
charge  presented  and  given  or  refused  the 
court  must  endorse  or  sign  Its  decision." 

We  have  carefully  examined  the  whole 
charge  given  by  the  court,  and  find  no  ma- 
terial prejudicial  error  In  the  instructions 
given. 

Complaint  is  made  that  the  court  refused 
to  give  certain  instructions  requested  by  the 
defendant  We  have  carefully  examined 
each  of  the  InstructlonB  requested,  and  find 
that  they  were  fully  covered  by  tbe  instruc- 
tions given  by  the  court  in  each  and  every 
matter  material.  It  Is  not  wror  for  tbe  court 
to  refuse  a  request  for  Instructions,  even 
though  such  request  correctly  states  the  law, 
where  it  Is  fully  covered  in  Instructions  giv- 
en; and  this  is  true  even  though  the  court 
may  not  have  used  the  identical  language 
contained  in  the  request  It  Is  substance 
to  which  the  courts  will  look,  and  not  the 
language  that  may  have  been  adopted  by 
the  court  to  convey  its  meaniug.  We  have 
carefully  examined  each  and  every  question 
raised  by  the  plaintiff  In  error,  but  do  not 
copy  the  instructions  requested  for  the  rea- 
son of  the  already  great  length  of  this  opin- 
ion; and,  should  we  do  so,  our  answers 
could  be  but  the  one  answer:  that  they  are 
fully  covered  In  the  Instructions  given  by 
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file  court.  Tberefore  to  do  so  would  simply 
be  a  waste  of  time  and  epace,  and  could  In 
no  way  benefit  the  plaintiff  In  errw  or  tbe 

profession. 

Finding  no  material  error  In  the  record 
prejudicial  to  the  right  of  tbe  defendant,  the 
Judgment  of  the  district  court  of  Noble  coun- 
ty Is  affirmed,  at  tbe  cost  of  plaintiff  in  er- 
ror, and  tbe  Judgment  of  that  court  Is  or- 
dered to  at  once  be  carried  into  execution. 
AH  the  Justices  concurring,  except  HAINEB, 
J.,  who  tried  the  case  In  tbe  court  below,  not 
■ittlng. 


CHARLTON  t.  UARKLAND. 
•(Snpreme  Court  of  Washington.   Oct  6,  1901) 

1UUOIOU8  PBOSECUnON  —  PBOHABU  0AU8B— 
JUBT  QUESTION— wnKESSES—COU- 
PBTENCT— APPEAL— VEBDIOT. 

1.  In  an  action  for  mallcioua  prosecution,  in 
which  plaintiff  alleged  that  defendant  had  sworn 
to  a  complaint  before  a  United  States  court 
conuciBsioner,  cbarginx  plaintiff  with  bavluK  cut 
timber  from  public  uinds,  evidence  ezanuoed, 
and  tbe  question  of  want  of  protwble  cause  Aew 
properly  submitted  to  the  Jury. 

2.  Brror  cannot  be  predicated  on  the  exclu- 
sion of  evidence  of  witness^  where  the  facta 
■ought  to  be  proved  are  admitted  by  the  adverse 
party. 

8.  In  an  action  for  malldous  prosecution, 
where  it  appeared  that  plaintiff  was  an  old 
man,  and  mat  the  accusation  of  crime  and  ar- 
rest on  which  the  action  was  based  greatly 
humiliated  him  and  caused  him  much  foes  of 
sleep,  and  some  grief  which  seemed  to  weigh 
upon  him,  a  verdict  for  MOO  is  not  excessive, 
oough  it  appeared  that  plaintiff  was  nnder  ar* 
rest  and  in  charge  of  an  officer  bat  a  short 
time,  probably  less  than  an  hour. 

Appeal  from  Superior  Court  BpoUuie  Oonn- 
tj;  Geo.  W.  Belt,  Judge. 

Action  by  Charles  Charlton  against  S.  8. 
Markland.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

John  R.  McBride  and  Johnston  &  Olraud, 
for  appelant  Connor  &  Hand,  for  respond* 
ent 

MOUNT,  J.  This  was  an  action  to  re- 
cover damages  for  a  malicious  prosecution. 
Tbe  complaint  alleged  that  the  defendant 
bad  sworn  to  a  complaint  before  a  United 
States  court  commissioner,  charging  tbe 
plaintiff  with  having  unlawfully  cut  timber 
and  cordwood  from  the  public  lauds  of  tbe 
United  States,  for  the  purpose  of  Belling 
said  timber,  and  cordwood;  that  the  plaintiff 
was  arrested,  tried,  and  acquitted  of  said 
charge;  and  tbat  the  defendant  made  the 
charge  and  caused  tbe  arrest  of  the  plain- 
tiff without  probable  cause,  maliciously,  for 
the  purpose  of  annoying  and  harassing  plain- 
tiff, and  causing  him  expense  and  damage. 
Defendant  answered,  admitting  the  proceed- 
ings before  tbe  United  States  court  commis- 
sioner, but  denied  all  the  other  allegations 
of  the  complaint  Upon  a  trial  before  a  jury 
a  verdict  was  returned  In  favor  of  the  plain* 
T  for  ¥600.  Defendant  appeals. 


Appellant  urges  fliat  tiie  court  erred  In 
denying  a  motion  for  a  nonsuit,  first,  for  the 
reason  tbat  the  defendant  caused  the  crim- 
inal prosecution  upon  the  advice  of  tbe  mag- 
istrate. In  the  first  place,  there  is  no  evi- 
dence In  tbe  record  of  the  plalntifTs  case  in 
chief  that  tbe  United  States  court  commis- 
sioner advised  tbe  prosecution.  It  is  true 
the  court  commissioner,  when  upon  tbe  wlt- 
.nesB  stand,  testified  as  follows:  "Q.  You  say 
Markland  liad  several  interviews  with  you? 
A.  Tea,  sir.  Q.  Did  you  attempt  to  advise 
him  as  his  attorney  in  tbe  matter?  A.  I  nev- 
er did  that  I  simply  stated,  I  suppose,  as 
I  do  to  others,  that  If  the  facts  as  stated 
could  be  substantiated,  that  I  thought  he 
would  be  warranted  in  bringing  his  com- 
plaint" This  does  not  show  that  tbe  court 
commissioner  advised  the  bringing  of  the 
prosecution.  Even  if  the  evidence  has  a  ten- 
dency to  show  tliat  tbe  prmecution  was 
based  upon  advice  of  the  commissioner,  It 
properly  belonged  to  the  defense  (Richard- 
son V.  Spangle,  22  Wash.  14,  60  Pac.  64); 
and  was  a  question  for  the  Jury  (Voas  v. 
Tender,  32  Wash.  666,  73  Pac.  697). 

Second.  Tbat  the  plaintiff's  proof  falls  to 
sbow  want  of  probable  cause.  There  was 
evidence  to  the  effect  that  the  wood  cut  by 
respondent  was  cut  from  a  mining  claim  in 
possession  of  a  third  party,  and  was  used  by 
respondent  for  domestic  purposes;  that  a 
few  days  before  tbe  respondent  yr&a  arrested, 
he  and  appellant  liad  some  difficulty  over 
another  mining  claim,  and  tiie  appellant 
thereupon,  after  using  much  abusive  lan- 
guage, threatened  to  have  the  respondent  ar- 
rested; tbat  upon  tbe  trial  of  the  criminal 
case  before  the  commissioner  respondent  was 
discharged,  for  the  reason  tbat  there  was  not 
"sufficient  evidence  or  cause  to  believe  him 
guilty."  This  court.  In  Noblett  v.  Bartach, 
31  Wash.  24,  71  Pac.  651,  96  Am.  St  Rep. 
886,  adopted  the  rule  "tbat  tbe  showing  of  a 
discharge  by  the  committing  magistrate  Is 
evidence  of  want  of  probable  cause  suffi- 
cient to  make  a  prima  facie  case,  but  does 
not  shift  tbe  burden  of  proof."  Under  this 
rule  the  court  did  not  err  In  submlttlog  the 
case  to  the  Jury. 

Tbe  appellant  alleges  error  of  the  court  In 
excluding  the  evidence  of  two  witnesses  call- 
ed by  appellant  for  tbe  purpose  of  showing 
what  the  records  of  the  United  States  Land 
Office  at  Spokane  contained,  and  also  to 
prove  a  rule  of  the  Secretary  of  the  Interi- 
or. But  tbe  facts  sought  from  these  witness- 
es were  admitted  by  tbe  respondent^  and  for 
that  reason  there  could  be  no  error  In  fiie 
ruling  of  the  court 

Appellant  argues  that  tbe  verdict  Is  ex- 
cessive. It  Is  true  that  respondent  was  un- 
der arrest  and  In  charge  of  an  officer  but  a 
abort  time,  probably  less  than  one  hour.  But 
tbe  evidence  shows  tbat  the  respondent  la 
an  old  man,  and  that  the  accusation  of  crime 
and  arrest  greatly  humiliated  him,  and  caus- 
ed him  much  loss  of  sle^  and  some  grief. 
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which  seemed  to  weigh  upon  him.  Under 
these  clrcnmBtances  the  Tcrdlct  of  f600  U 
not  so  large  as  to  Justify  ns  In  Interfwfng 
with  It 
Ttw  Judgment  Is  afflnned. 

PUIXERTON,  O.  J.,  and  HADLET,  DUN- 
BAB,  and  ANDERS,  JX,  concur. 


CURTIS  r.  ORBOON  R.  ft  NAV.  00. 
(Si^eme  Court  of  Wasblnjrttm. .  Oct  10, 1904.) 

lAlLBOADB  —  CaOSSINOB  —  KIUJNO  OATTLB  ~ 
TSXSPABBEB0— LI CENBEEB— WANTON  INJUST— 
QUXanOH  FOB  JUST  —  TBBOIOr  —  DAMAGES— 

KxoKBsivBirass— APFBAi.  — nnoppxLto  OB- 

JBCT. 

1.  In  an  action  agalntt  a  railroad  company 
for  killlns  stock  at  a  railroad  crossing,  eridence 
reviewed,  and  held  to  warrant  the  court  In  sub- 
mitting  to  the  jnry  the  qaestion  whether  de- 
fendant's train  operators  saw  the  cattle  in  time 
to  8tiq>  the  train,  and  whether  there  was  reck- 
less and  wanton  neglect  on  their  part  to  do  so, 
tbongh  plaintlfF  was  a  trespasser  on  the  track 
at  the  time. 

2.  At  a  point  on  drfendantV  railroad  track 
where  plaintUFs  cattle  were  killed  while  cross- 
ing the  same  the  track  had  been  preTloasly  laid 
on  a  trestle,  and  a  prWate  crossing  bad  been 
maintained  and  osed  under  the  trestle  for  a 
long  time.  Some  time  prior  to  the  accident 
defendant  filled  the  trestle  with  eartii,  making 
an  elevated  embankment,  and  at  the  .same  time 
constructed  a  srade  from  the  Side  thereof  where 
the  road  bad  formeriy  been  so  as  to  form  an 
approadi  and  crossia^  over  the  track.  Gates 
were  erected  and  plaintiff  had  often  need  the 
new  crossing.  Bda,  that  whether  plaintiff  was 
a  licensee  or  a  trespasser  was  for  the  Jury. 

8.  When,  In  an  action  against  a  railroad 
company  m  kUlfaig  cattle  at  a  crossing,  the 
Jory  answered  a  special  interrogatory  as  to 
whether  the  engineer  made  every  effort  In  his 
power  to  stop  the  train  as  soon  as  he  knew  the 
cattle  were  on  the  track  in  the  negative,  such 
verdict  amounted  to  a  finding  of  wanton  reck- 
lessness, and  sustained  a  general  verdict  In 
favor  of  plaintiff,  whether  plaintifC  waa  a  tres- 
passer on  the  track  or  a  licensee. 

4.  A  verdict  baaed  on  confileting  evidence  will 
be  affirmed  nnless  clearly  against  tlie  weight 
of  evidence. 

6.  Where,  in  an  action  against  a  railroad 
company  for  killing  cattle,  the  verdict  rendered 
waa  in  the  exact  sum  which  defendant  in  its 
answer  admitted  the  damages  to  be,  defendant 
oould  not  claim  on  appeal  that  the  verdict  was 
Mcessive. 

Appeal  from  Superior  Court,  Whitman 
County;   S.  J.  Cbadwlck,  Judge. 

Action  by  Isaac  M.  Curtis  against  the  Ore- 
gon Railroad  &  Navigation  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

W.  W.  cotton,  McGro^  it  Canfleld,  and 
Lester  8.  Witaou,  for  appellant  John  Pattl- 
son,  tor  respondent 

HADIaBY,  J.  Respondent  brought  this 
suit  to  reoover  damages  on  account  of  the 
kUlUig  of  Us  cattle  by  a  train  upon  appel- 
lant's railroad.  The  complaint  alleges  that 
while  respondent  was  driving  a  band  of  cat- 
tle across  tba  railroad  track  the  appellant 


In  the  operation  of  a  train  of  cars,  negli- 
gently struck  the  cattle,  killing  eight  head 
and  wounding  six  others.  It  )b  also  averred 
that  the  persons  operating  the  train  could 
have  stopped  It  or  slackened  its  speed  so  as 
to  have  permitted  the  cattle  to  be  driven  off 
the  track  without  injury;  but  that,  In  total 
disregard  of  respondent's  rights,  they,  In  a 
reckless,  wanton,  and  mallcIouB  manner* 
struck  and  killed  the  cattle.  The  damages 
are  laid  In  the  complaint  at  $020.20.  The 
answer  denies  that  appellant  was  negligent, 
and  affirmatively  pleads  contributory  negli- 
gence on  respondent's  part.  The  cause  was 
tried  before  the  court  and  a  Jury,  reeultlng  In 
a  verdict  for  respondent  in  the  sum  of  $300. 
Appellant's  motion  for  new  trial  was  denied, 
and  Judgment  was  entered  for  the  amount  of 
the  verdict  This  appeal  Is  ftom  the  Judg- 
ment 

There  are  no  errors  assigned  upon  the  In- 
troduction of  evidence  or  the  Instructions  of 
the  court.  The  appeal  la  submitted  upon 
two  propositions  only:  (1)  That  appellant's 
motion  for  nonsnit  or  for  a  peremptory  in- 
struction in  Its  favor  should  have  been  grant- 
ed; <2)  that  a  new  trial  should  have  been 
granted.  These  queBtlons  are  discussed  to- 
gether b7  counsel,  and  involve  the  sufficiency 
of  the  evidence  only.  Briefly  stated,  the 
following,  together  with  other  testimony, 
was  before  the  Jury  when  the  motion  for 
nonsuit  was  made:  That  respondent  and  an 
asslstent  were  driving  a  band  of  86  catti* 
upon  and  across  the  railway  track  and  right 
of  way;  that  the  right  of  way  was  fenced  at 
said  place,  but  there  was  a  gate  opening 
through  the  north  fence,  and,  at  a  distance 
of  about  BOO  feet  below,  another  gate  opened 
through  the  south  fence;  that  the  railway 
track  at  said  place  was  originally  built 
upon  a  trestle  and  that  a  private  croasliig 
under  the  trestle  bad  been  for  a  long  time 
used  there;  that  some  time  before  this  ac- 
cident the  railway  company  filled  the  trestle 
with  earth,  making  an  elevated  embank- 
ment grade  at  said  point  and  at  the  same 
time  made  a  grade  ^m  the  ^de  thaeof  and 
where  this  road  had  formerly  been,  so  as  to 
form  an  approach  and  crossing  over  the 
track;  that  said  gates  and  the  new  graded 
crossing  had  been  often  used  for  crossing 
the  track  and  right  of  way;  that  respondent 
believed  it  was  after  train  time,  and  that 
the  train  had  gone  along,  but  that  he  first 
looked  to  see  if  any  train  was  approaching^ 
and,  seeing  none,  opened  each  of  said  gateSr 
and  then  drove  the  cattle  through  the  north 
gate;  that  when  the  cattle  were  in  the  act 
of  crossli^  the  track  a  passenger  train  was 
discovered  approaching  from  the  east  at  a 
great  rate  of  speed,  which  ran  into  the  catp 
tie  before  anything  conld  be  done  in  the  way 
of  removing  them  from  the  track;  that  no 
whistle  tvas  sounded,  and  the  bell  was  rung 
but  two  or  three  times.  Just  as  the  engine 
struck  the  cattle;  that  for  a  distance  of 
1,950  feet  up  the  track  In  the  direction  fron 
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which  the  train  came  one  coald  stand  In 
the  middle  of  the  track  and  see  the  rails 
when  the  cattle  were  crossing;  that  the 
train  ran  200  yards  after  it  stmck  ttie  cat- 
tle befwe  it  stopped.  We  think  the  above 
evidence  was  snch  as  Justlfled  the  court  in 
denying  the  motion  for  twnsiilt.  -  Even  if  re- 
Bpondent  was  a  trespasser  at  the  time,  thm 
was  snfflclent  evidence  to  warrant  SQbmlt- 
tlng  to  the  jury  the  question  whether  appel- 
lant's train  operatora  saw  the  cattle  In  time 
to  have  stopped  the  train,  and  whether  there 
was  reckless  and  wanton  neglect  on  the  part 
of  appellant's  employ&s.  The  evidence  con- 
cerning the  maintenance  of  the  gates  by  ap- 
pellant, its  construction  of  the  grade  cross- 
ing, and  the  frequent  use  thereof  by  respond- 
ent and  others,  was  also  such  as  left  it  for 
the  jury  to  say  whether  these  were  main- 
tained by  appellant  and  used  for  the  pur- 
poses of  a  crossing  with  its  permission,  and, 
if  they  should  so  flnd«  it  was  also  for  them 
to  find  whether  the  employes  of  appellant,  In 
the  exercise  of  proper  care  as  to  looking  out 
cor  persons  or  animals  crossing  at  said  place, 
should  have  discovered  the  cattle  In  time  to 
have  avoided  the  Injury.  The  testimony  as 
to  the  crossing  and  Its  use,  tending  as  it 
did  to  diow  that  respondent  was  there  by 
license,  was  also  snch  as  made  It  Improper 
to  say  as  a  matter  of  law  that  he  was  guilty 
of  contributory  negligence,  and  that  question 
also  became  one  for  the  Jury.  It  is  true  ap- 
pellant denies  the  truth  of  some  of  the  above- 
mentioned  material  testimony,  but  upon  the 
motion  for  nonsuit  It  was  the  duty  of  the 
court  to  regard  all  l^ie  testimony  then  be- 
fore the  jury,  and,  so  considering  it,  we 
believe  the  motion  for  nonsuit  was  In  all 
particulars  prop^ly  denied. 

The  testimony  Introduced  by  appellant  in 
some  important  partlculan  contradicted  that 
of  respondents  witnesses,  particularly  as  to 
the  distance  from  the  croaalng  where  the  en- 
gineer could  have  seen  the  cattle.  It  was 
testified  that  within  the  distance  stated  by 
respondent's  witnesses  there  was  a  curve 
in  the  track,  and  also  a  cut  in  tbe  roadbed, 
which  obstructed  the  view  of  the  track  at  the 
crossing  until  the  train  was  within  a  few  hun- 
dred feet  of  the  crossing.  The  ei^lneer  tes- 
tified that  the  train  was  within  200  or  300 
feet  of  the  cattle  when  he  first  discovered 
them;  that  the  fireman  firat  saw  them,  and 
hallooed.  "Zxmk  out,  stock  on  tbe  track!" 
that  he  Immediately  reversed  the  engine,  and 
applied  the  air  brake  and  the  emergency; 
that  the  curve  In  the  track  and  the  bell,  sand 
box,  and  smokestack  on  tbe  engine  prevented 
bim  from  sooner  seeing  the  cattle;  that  he 
could  have  stopped  the  train  within  700  or 
800  feet;  that  the  train  ran  about  350  or 
400  feet  after  it  struck  the  cattle  before  it 
stopped.  It  will  thus  be  seen  that  there 
was  decided  conflict  In  the  evidence  as  to 
the  distance  the  cattle  could  have  been  seen 
from  the  direction  the  train  came;  but  it  was 
for  the  Jury  to  determine  what  was  the 


■  truth,  after  weighing  the  conflicting  testi- 
mony. 

Appellant  argues  that  respondent  was  not 
a  licensee,  but,  as  already  indicated,  the 
testimony  was  snch  that  we  think  the  court 
should  not  have  held  as  a  matter  of  law 
that  he  mis  not  such.   Considering  that  ap- 
pellant maintained  the  gates  at  that  place, 
the  former  use  of  the  road  under  the  tres- 
tle, the  construction  of  the  grade  approach 
few  a  crossing  after  the  trestle  was  filled 
and  its  snbsequent  frequent  use,  it  certainly 
should  not  be  said  as  a  matter  of  law  that 
;  respondent  was  then  without  permlsrion. 
I  If  he  was  a  licensee  at  said  place,  tbea  the 
'  duty  rested  iqmn  appellant  to  exercise  rea- 
'  sonable  care  in  looking  out  for  persons  and 
'  animals  crossing  tbere^  and  also  reasonaUe 
;  ca»  to  avoid  Injury  after  the  discovery, 
j  If  he  was  a  treapasser,  then  no  duty  rested 
'  upon  a^;>ellant  to  .be  upon  the  hx^rat  for 
;  him;  bu^  as  soon  ai  his  actual  presence 
i  was  discovered,  the  duty  at  once  arose  to 
!  exercise  reasonable  care  to  avoid  Injury. 
'  The  distinction  in  the  measure  of  dn^  be- 
'  tween  the  ease  of  a  licensee  and  that  of  a 
'  trespasser  Is  discussed  In  McConkey  r.  Ore- 
;  gon  B.  &  Nav.  Co.  (Wash.)  76  Pac.  S26.  The 
I  general  principles  and  authorities  dted  and 
I  discussed  tiiere  an  applicable  hen.  It  was 
I  said  that  the  appellant  In  that  case  was  at 
;  least  no  more  than  an  implied  licensee,  as 
i  the  railroad  company  had  afflnnatlvely  done 
j  nothing  indicating  its  consent  for  him  to 
walk  upon  the  trestle  In  the  mountains.  It 
was  held  that  In  such  case  no  duty  rested 
upon  the  company  to  keep  tbe  trestle  In  re- 
pair so  as  to  be  safe  for  pedestrians,  and 
-  that  he  mnst  have  taken  the  situation  as  he 
found  it.   In  the  case  at  bar,  however,  there 
Is  much  testimony  of  positive  acto  of  appel- 
lant tending  to  show  that  it  prepared  the 
grade  and  gates  for  the  purpose  of  permit- 
ting others  to  cross  its  right  of  way  and 
tracks;  thus  making  It  peculiarly  a  question 
for  the  Jury  in  this  case  whether  respondent 
was  tittere  under  the  rlghte  created  by  a  li- 
cense which  had  been  purposely  and  In- 
tentionally extended  to  tiie  public  to  aon  at 
that  place.   In  the  case  dted,  howeva.  It 
was  recognized  that  the  company  cannot  be 
permitted  by  the  operation  of  a  train  to  wan- 
tonly Injure  a  pedestrian  iq;K>n  the  trestle, 
whether  he  be  a  licensee  or  trespasser.  So, 
In  this  case,  the  element  of  wantonness,  as 
we  have  seen,  Is  involved.  The  following 
special  Interrogatory  was  submitted  to  the 
Jury:  "Did  the  engineer  make  every  effort  in 
his  power  to  stop  the  train  as  soon  as  be 
knew  the  cattle  were  on  the  track?"  The 
Jury  answered  "No"  to  the  above.   The  spe- 
cial verdict  amounts  to  a  finding  of  wanton 
neglect,  and  sustains  the  general  verdict  un- 
der any  view  of  the  case  herein  discussed. 
The  general  principle  that  questions  of  neg- 
ligence and  contributory  negligence  under 
conflicting  testimony  of  the  character  shown 
In  this  case  should  be  submitted  to  the  iury, 
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and  tbat  the  verdict,  onlesa  clearly  against 
the  weight  of  the  evideDce,  should  stand,  has 
been  so  often  held  by  this  court  that  we  do 
not  deem  It  necessary  to  cite  the  decisions 
upon  that  subject 

Appellant  complains  that  the  amount  of 
the  verdict  Is  not  supported  by  the  evidence. 
The  evidence  of  respondent  showed  much 
greater  damages  than  the  Jury  found,  but 
the  amount  found  was  the  exact  sum  which 
appellant,  In  its  answer,  admitted  the  dam- 
age to  be.  It  Is  therefore  not  In  position  to 
complain. 

The  new  trial  was  properly  denied,  and  the 
Judgment  !>  affirmed. 

DUNBAB,  ANDERS,  and  MOUNT,  JJ., 
concur.  FULLERTON,  a  J.,  concurs  in  the 
result. 


DEER  TRAIL  CONSOL.  MIN.  CO.  et  al.  v. 
MARYLAND  CASUALTY  CO. 
OF  BALTIMORE,  MD. 

(Sapreme  Court  of  Waahlngtos.   Oct  6,  1904.) 

INBUXUrCX  — EXFlOTn'S  UABZUTT  —  Nond 
OF  IKJUaiES  or  EUPLOTfi— waiveb. 

1.  Failure  to  give  notice  of  injury  to  an  em- 
ployfi,  88  provided  by  an  employer's  liability 
Insorance  policy,  is  not  excused  by  the  fact  tliat 
the  employer  who  knew  of  the  accidoit  did  not 
know  of  the  policy,  and  that  the  employer  who 
obtained  the  policy  did  not  know  of  the  accident 

2.  An  employer's  liability  insurance  policy, 
woviding  for  hnmediate  notice  of  an  accident, 
b  not  satiaM  by  notice  ei^t  montlu  after  the 
accident 

3.  The  provision  of  an  employer's  liability  in- 
surance policy  for  giving  of  immediate  notice 
of  an  accident  was  not  waived  where,  eight 
months  after  the  accident  the  employer  went 
to  the  agent  of  the  Insurer,  and  on  fnformine 
the  agent  that  he  had  not  had  previooa  knowl- 
cdge  of  the  accident  was  told  that  if  that  was 
ao  be  could  not  well  bave  made  a  report  of  it, 
and  tbat  he  must  get  In  a  report  as  soon  as 
posrible,  and  on  the  employer's  saying  liiat  his 
superintendent  wonid  arrive  lo  six  or  seven 
d^  with  the  fact*,  when  proof  of  the  accident 
conld  be  made,  the  asent  said,  "Very  well,  tbat 
will  be  soon  enoogo,"  though  thereafter  the 
agent  brought  blanks,  which  were  filled  out  and 
took  a  copy  away  with  him. 

Appeal  from  Superior  Conrt,  Spokane 
Connty;  Geo.  W.  Belt,  Judges 

Action  by  tbe  Deer  Trail  ConsolidBted  Min- 
ing Company  and  others  against  the  Mary- 
land Casoalty  Company  of  Baltimore,  Md. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Reversed. 

Danson  ft  Hnnde,  for  appellant  Tolman 
&  Kimball  and  Happy  A  Hindman,  for  re- 
spondenta. 

MOUNT,  J.  In  the  years  1900  and  1901 
the  reqwndents  were  the  owners  of  certain 
mines  in  Lincoln  county,  Wash.  The  re- 
spondents Yarwood  Bros,  were  operating 
these  mines,  and  the  net  .proceeds  thereof 
were  divided  eaually  between  the  Yarwood 
Broi.  and  tbe  Deer  Trail  Consolidated  Mln- 
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Ing  Company.  On  March  20,  1900,  the  De«r 
Trail  Consolidated  Mining  Company  applied 
to  the  appellant  for  an  indemnity  insurance 
contract  In  favor  of  itself  and  the  Yar- 
wood Bros.  This  contract  was  Issued  by 
appellant  In  favor  of  the  respondents,  in- 
demnifying them  for  the  period  of  one  year 
against  loss  from  statutory  and  common-law 
liability  for  damages  on  account  of  bodily 
injury  softered  by  an  employ^  of  the  assured. 
It  was  delivered  to  the  Deer  Trail  Consol- 
idated Mining  Company,  and  the  premium 
paid.  The  Yarwood  Bros,  were  not  informed 
and  did  not  know  of  the  contract  of  Insur- 
ance. On  the  19th  day  of  May,  1900.  one 
Nels  Johnson,  while  In  the  employ  of  re- 
s^ndents,  and  while  performing  his  duty  as 
such  employd,  was  Injured  through  the  neg- 
ligence of  respondents.  W.  J.  Yarwood  was 
general  manager  of  the  mines  at  the  time 
of  the  Injury,  but  be  did  not  know  of  the 
injury,  and  did  not  hear  thereof  for  several 
days  after  It  had  happened.  When  he  heard 
of  it  he  went  to  Johnson,  and  asked  him  If 
be  was  hurt  Johnson  replied,  "My  thumb 
Is  sore  yet  but  I  will  get  to  work  in  a  day 
or  twa"  A  few  days  after  this  Johnson 
went  to  work  In  tbe  mln^  and  continued  to 
work  until  tbe  mine  closed  down  in  Septem- 
ber following.  Durii^  the  time  he  was  work- 
ing he  made  no  complaint  on  account  of  be- 
ing injured.  Yarwood  did  not  know  of  the 
existence  of  tbe  policy  of  Insurance,  and  did 
not  notify  tbe  Deer  Trail  Consolidated  Min- 
ing Company  of  tbe  accident  In  January, 
1901,  Johnson  commenced  an  action  against 
respondents  to  recover  damages  for  his  in- 
juries. This  was  the  first  time  he  had  made 
any  claim  for  his  Injuries.  The  complaint 
was  served  on  the  Deer  Trail  Consolidated 
Mining  Company  on  January  22,  1901.  On 
the  same  P.  A.  Daggett  &  Oa,  the  local 
agents  of  the  appellant,  were  notified  of  the 
action,  and  requested  to  defend  the  same, 
which  tfa^  refused  to  do.  Tbe  respondents 
thereupon  defended  the  action,  and  subse- 
quently a  judgment  was  rendered  against 
Cbem  in  fftvor  of  Johnson  for  $1,717.60.  Re- 
spondents paid  this  judgmoit  in  favor  of 
Johnson,  and  also  paid  costs  of  defending 
tbe  action,  amounting  to  f268.8(^  in  odditlcm 
to  tibe  amount  of  tbe  judgmoit  named.  Re- 
spondents thereupon  brought  this  action 
against  aiN>ellant  upon  the  contract  of  In- 
surance. The  complaint  sets  oat  a  copy  of 
tbe  policy,  alleges  Hs  ezecntion  and  delivery 
on  March  20,  1900,  and  tbe  payment  of  the 
premium-  It  alleges  the  Injury  to  Johnson 
on  May  19,  1900,  while  he  was  in  the  em- 
ploy of  re^ondents ;  that  tbe  Injury  was  not 
known  to  the  Deer  Trail  Consolidated  Min- 
ing Company  tmtll  January  21,  1901,  and 
that  Yarwood  did  not  know  of  the  insnrance 
nntll  January  22,  1901;  that  respondents  did 
not  know  that  Johnson  intended  to  make  any 
claim  for  damages  until  that  time;  tbat 
Johnson,  on  January  21,  1901,  commenced 
an  action  for  $2,000  damages  against  tbe 
respondents ;  that  thereupon  respondents  no- 
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tifled  appellant  thereof,  and  that  appellant 
thereupon  agreed  to  and  did  extend  the  time 
tor  giving  notice  of  the  accident  to  Janu- 
ary 28,  1901,  and  famished  blanka  to  re- 
spondents for  that  pnrpoee;  that,  relying 
upon  this  extension  of  time,  respondents,  at 
great  trouble  aod  an  expense  of  $50,  gave  a 
written  notice  to  appellant  on  January  28, 
1901.  The  complaint  also  alleges  that  Dag- 
gett &  Co.  are  the  general  agents  of  the 
appellant,  authorized  to  Issue  and  settle  pol- 
icies of  Insurance,  and  that,  knowing' of  the 
facts,  they  extended  the  time  for  giving  no- 
tice of  the  accident  and  authorized  the  at- 
torneys for  the  appellant  company  to  appear 
in  the  action  of  Johnson  r.  Yarwood  Bros, 
and  the  Deer  Trail  Consolidated  Mining  Com- 
pany, and  that  said  attorneys  thereupon  did 
appear  in  said  cause,  and  filed  a  motion  re- 
quiring said  Johnson  to  give  a  bond  as  se- 
curity for  costs;  that  thereafter  appellant 
refused  to  proceed  further  in  said  case.  The 
complaint  then  allies  that  Johnson  ob- 
tained a  judgment  against  respondents,  and 
the  payment  thereof.  The  appellant  appear- 
ed and  demurred  to  the  complaint  This  de- 
murrer was  overruled,  whereupon  appellant 
filed  an  answer  denying  any  liability  under 
the  policy  of  Insurance.  Upon  a  trial  of  the 
cause  to  a  court  and  jury  a  verdict  was  re- 
turned for  the  full  amount  claimed,  and 
Judgment  was  entered  upon  the  verdict 

Appellant  defended  the  action  In  the  lower 
court  upon  the  ground  that  no  notice  bad 
been  given  of  the  accident  according  to  the 
terms  of  the  policy,  and  that  there  had  been 
no  waiver  of  the  notice.  Upon  this  appeal 
they  rely  on  the  same  points.  The  contract 
sued  on  provides,  among  other  things,  as 
follows:  "This  Insurance  la  subject  to  the 
following  conditions,  which  are  to  be  constru- 
ed as  conditions  precedent  to  this  contract: 
1.  The  assured,  upon  the  occurrence  of  an 
accident  shall  give  immediate  notice  there- 
of In  writing  with  the  full  particulars  to 
the  home  office  of  the  company  at  Baltimore, 
aid.,  or  to  its  daly  authorized  agent  •  •  • 
10.  An  agent  has  no  authority  to  change  this 
policy  or  to  waive  any  of  Its  provisions, 
nor  shall  notice  to  any  agent  or  knowledge 
of  his  or  of  any  other  person  he  held  to 
effect  a  waiver  or  change  In  this  contract 
or  In  any  part  of  It  No  change  whatever 
In  this  policy  nor  waiver  of  any  of  its  provi- 
sions shall  be  valid  unless  an  Indorsement  la 
added  hereto,  signed  by  the  president  or 
secretary  of  the  company,  at  Its  home  office, 
expressing  such  waiver  or  change."  It  la 
conceded  that  the  accident  occurred  on  May 
19,  1900,  and  that  no  notice  thereof  was 
given  to  the  appellant  until  January  21, 
1901.  The  excuse  oCfered  In  the  complaint 
end  by  the  witnesses  for  this  failure  to  give 
notice  was  that  the  Yarwood  Bros.,  who  had 
charge  of  the  mine  and  the  men  working 
therein,  had  no  knowledge  or  notice  of  the 
policy.  The  Deer  Trail  OonsoUdated  Min- 
ing Company,  Trbidi  procured  the  policy. 


had  no  notice  of  the  accident  This  condi- 
tion of  affairs  was  brought  about  solely  by 
the  n^lect  of  one  of  the  Insured  to  notify 
the  others  of  the  contract  andk  aa  a  matter 
of  course.  Is  no  excuse  for  failure  to  notify 
the  appellant  of  the  accident  according  to  the 
terms  of  the  iwllcy.  This  court  has  hereto- 
fore held  that  "immediate  notice"  In  policies 
of  thlfl  kind  means  notice  within  a  reasona- 
ble time.  Remington  v.  Fidelity  &  Deposit 
Co.,  27  Wash.  429.  67  Paa  989;  Kie^  v.  Long- 
Bell  Lumber  Co,  27  Wash.  648,  68  Paa 
202;  Hcnrsfall  v.  Pac.  Mut  Life  Ins.  Co., 
S2  Wash.  182,  72  Pac.  1028,  68  L.  R.  A.  425. 
Under  this  rule  we  think  the  lower  court 
properly  held  that  eight  months  was  not 
within  a  reasonable  time,  and  that  respond- 
ents did  not  comply  with  this  requirement 
of  the  policy,  which  was  a  reasonable  one  for 
ai^Uant's  protection  and  benefit 

The  respondents*  evidence  upon  the  ques- 
tion of  the  waiver  of  the  notice  was  given  by 
Mr.  Kimball,  one  of  respondents'  attorneys, 
and  Is  as  follows:  "I  went  to  the  office  of 
P.  A.  Daggett  &  Company,  general  managers 
of  the  Maryland  Casualty  Company,  taking 
the  complaint  with  me.  In  the  meantime  I 
had  looked  up  the  number  of  the  policies 
which  the  Deer  Trail  Consolidated  Mining 
Company  held,  and  I  went  down  to  report  to 
them  that  we  had  been  sued  aiwn  an  acci- 
dent policy,  which  was  alleged  to  have  hap- 
pened in  May  previous,  and  we  took  the  com- 
plaint and  went  over  It  and  looked  up  the 
dates  and  descriptions,  and  Mr.  Daggett  ask- 
ed me  If  any  proof  of  this  accident  bad  been 
sent  in,  and  I  told  him  not  to  my  knowl- 
edge had  there  been  any  sent  in.  *  *  * 
As  I  say.  I  told  Mr.  Daggett  to  the  best  of 
my  knowledge  there  had  been  no  proof  of 
this  accident  furnished  this  company,  and 
there  was  no  papers  in  my  possession,  or  In 
Mr.  Tolman's  possession  as  general  man- 
ager, speaking  of  any  accident  of  this  kind; 
that  it  was  absolutely  unknown  In  our  of- 
fice, and  that  this  was  the  first  advice  or 
knowledge  of  the  accident  that  had  been 
brought  to  our  knowledge;  and  Mr.  Dag- 
gett made  this  statement:  'Well,  if  you 
didn't  know  about  It.  you  could  not  very  well 
make  a  report  of  the  accident  and  we  must 
get  in  a  report  as  soon  as  possible.*  •  •  • 
We  took  the  complaint  snd  went  over  It 
carefully  as  to  the  dates  and  everything  else, 
so  as  to  acquaint  ourselves  as  best  we 
could  of  the  nature  of  the  claim  and  the 
bfstory  of  the  Injury  as  alleged  by  Mr. 
Johnson.  •  •  •  Mr,  Daggett  stated  that 
Messrs.  Danson  A  Huneke  were  attorneys 
for  the  company,  and  that  they  would  de- 
fend the  action,  and  told  me  I  had  better 
see  them,  and  acquaint  them  with  the  facts. 
I  left  the  complaint  with  P.  A.  Daggett  ft 
Company,  and  the  next  morning  I  went  to 
the  office  of  Danson  &  Huneke,  and  found 
the  complaint  in  their  possession.  *  *  « 
As  I  steted  a  moment  ago,  Mr.  Daggett  said, 
'You  could  not  very         make  ^mtf  of 
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the  accident  wltbont  knowing  about  It,  and 
we  mast  get  In  proof  as  soon  as  possible,'  and 
be  asked  me  when  I  coold  farnlsh  proof,  and 
I  said  that  we  wonid  hare  to  correspond  with 
the  people  at  the  mine,  and  then  I  told  him 
that  Mr.  Leyson,  the  foreman  and  anperln- 
tendent,  would  be  down  here  on  the  28th  or 
29th  of  January,  and  that  I  would  write  to 
him  at  once^  and  have  him  ascertain  all  the 
tftcts.  ao  that  we  conid  make  out  proof  of  the 
accident  at  the  time;  and  he  says,  'Very  well, 
that  will  be  soon  enongh.' "  The  testlmoiv 
of  this  same  witness  shows  that  subsequent- 
ly, on  the  28th  day  of  January,  he  notified 
Mr.  Daggett  that  Mr.  Leyson  had  come  to 
Spokane,  and  that  thereupon  Ur.  Daggett 
went  to  Mr.  Kimball's  ofBce  with  blanks, 
which  were  filled  out  upon  Information  fur- 
nished by  Mr.  Leyson,  and  that 'Mr.  Daggett 
took  a  copy  away  with  him.  This  Is  all  the 
erldraice  on  the  part  of  the  respondents  to 
show  a  waiver  of  the  provision  for  Immediate 
notice  of  an  accident.  Mr.  Daggett,  for  the 
appellant,  denied  the  statements  attributed  to 
him.  Before  the  cause  was  submitted  to  the 
jnry,  the  appellant  moved  the  court  for  a  di- 
rected verdict,  upon  the  ground  that  the  evi- 
dence of  the  respondents  failed  to  show  a 
waiver.  This  motion  should  have  been  grant- 
ed. Assuming  that  the  evidence  given  by 
Mr.  Kimball  was  true.  It  was  clearly  hisuffl- 
dent  to  show  a  waiver  on  the  part  of  the 
company.  The  statement  of  Mr.  Daggett, 
•Tery  well,  that  will  be  soon  enough,"  when 
taken  In  connection  with  the  rest  of  the  con- 
versation, cannot  be  reasonably  Interpreted 
to  mean  fh&t  the  company  thereby  waived  Its 
right  to  have  notice  of  the  accident  within  a 
reasonable  time  after  It  had  happened.  What 
he  said  clearly  meant  that.  If  the  proof  or 
statement  of  Mr.  Leyson  was  furnished  by 
the  28th  or  29th,  it  would  do  as  well  then  as 
at  the  date  of  the  conversation,  which  was 
oa  January  22d.  EUgbt  months  had  already 
expired  since  the  accident,  without  any  rea- 
sonable excuse  for  not  complying  with  the 
terms  of  the  policy.  It  was  too  late  on  Jan- 
uary 22d  to  give  the  notice.  The  respondents 
were  then  in  default.  Tbe  conversation  with 
Daggett,  even  If  relied  upon,  caused  no  in- 
jury to  the  respondents  which  they  bad  not 
already  sufTered.  We  think  there  is  nothing 
In  this  evidence  to  sbow  any  intent  to  waive 
the  time  for  giving  the  notice,  or  to  waive 
any  right  of  the  company  under  the  policy. 
If  the  respondents  had  actually  made  out 
their  notice  of  tbe  accident  and  handed  It  to 
M.r.  Daggett,  the  agent  of  tbe  company,  on 
January  22,  1901,  the  fact  that  be  received 
the  notice  for  tbe  company  would  certainly 
not  be  held  to  be  a  waiver  of  the  right  of 
tbe  company  to  defend  against  the  policy 
upon  the  ground  that  notice  had  not  been 
given  wltbtn  a  reasonable  time.  The  most 
that  can  be  claimed  for  tbe  evidence  above 
set  out  1b  that  notice  of  the  accident  was 
given  to  the  company  on  January  22d,  the 
date  of  the  eonversatloiL  The  loww  conrt 


rightfully  held  that  this  did  not  comply  wltb 
the  requirements  of  the  policy.  He  sbonid 
have  held  also  that  tbe  evidence  failed  to 
show  a  waiver  of  the  time  for  notice  of  the 
accident. 

The  Jndgment  Is  thwefore  reversed,  with 
Instroctlwfl  to  dismiss  the  action. 

FULLERTON,  0.  J.,  and  HADLBT  and 
ANDEBS,  JJ^  concur. 


8TATH  V.  KLEIN. 

(Supreme  Court  of  Washington.    Oct.  S,  1901.) 

AFPUD— errATKlfBirr  OW  facts— StrFPLEUEllTAI, 
CKBTIFICATK — OOUBTS— RKTDBAlr— 
UANDAUUa— STArOTE. 

1.  Under  the  direct  provisions  of  2  Ballinger*ii 
Ann.  Codes  ft  St.  §  5060,  the  trial  judge  has 
authority  to  correct  his  certificate  according  to 
the  fact  at  any  time  before  an  appeal  is  heard. 

2.  Under  2  BalUnger*!  Ann.  Codes  &  St  § 
5060,  the  trial  judge,  on  refusal,  may  be  com- 
pelled by  mandate  from  the  Supreme  Court  to 
correct  or  supplement  his  certificate  to  a  bill 
of  exceptions  or  statement  of  facts  pending  an 
appeal,  where  It  is  conceded  that  tbe  statemmt 
on  appeal  Is  not  tbe  correct  one,  and  Is  not 
the  one  on  which  tbe  Supreme  Court  could 
Iiroperly  review  tbe  action  of  the  trial  court. 

Appeal  from  Superior  Gonr^  King  County; 
W.  R.  Bell,  Judge. 

Chris  Klein  was  convicted  of  larceny,  and 
appeals.  On  application  for  an  order  dlrecC- 
lug  the  .trUtl  judge  to  certify  to  the  Supreme 
Conrt  a  supplemental  statement  of  facts. 
Granted. 

Frank  8.  Orlffltta,  for  appellant  W.  T. 
Scott  and  Cbas.  8.  Gleason,  for  tbe  State. 

DUNBAR,  J.  This  is  an  appUcatlmi  for 
an  order  directing  and  requiring  Hon.  W.  B. 
Bell,  judge  of  the  superior  court  of  the  state 
of  Washington  in  and  tar  King  coanty,  to 
certify  to  this  court  a  supplementel  stete- 
ment  of  facts  In  the  above-entitled  cause, 
certifying  and  showing  all  matters  and 
things  that  took  place  and  occurred  in  and 
at  tbe  trial  of  tbe  aboye-entitied  cause  In 
said  superior  court  of  the  state  of  Washing- 
ton in  and  for  King  county,  with  reference 
to  the  alleged  misconduct  of  tbe  jury  which 
tried  said  cause,  and  with  reference  to  the 
hearing  and  overruling  of  appellant's  motion 
for  a  new  trial  filed  and  beard  In  said  su- 
perior court  In  said  cause,  which  are  not  set 
forth  and  certified  In  tbe  appellant's  bill  of 
exceptions  and  statement  of  facts  now  on 
flie  In  tbe  above-entitled  cause,  and  particu- 
larly all  aflldavlts  filed  by  the  above-named 
respondent  In  opposition  to  appellant's  mo- 
tion for  a  new  trial,  and  read  to  and  cihi- 
sidered  by  said  superior  court  in  deciding 
said  appellants  motion  for  a  new  trial. 

The  affidavits  in  support  of  this  motion  are 
In  subBtan(!e  to  the  effect  that  one  of  tbe 
grounds  for  new  trial  relied  upon  by  the  ap- 
pellant was  ml8c<niduct  of  tbe  jury.  Certain 
affldavlto  were  offered  in  aid  of  said  motion 
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for  new  trial,  and  answering  affldarlts  were 
made  tbereto  by  the  respondent,  denying  tbe 
misconduct  of  the  Jury.  Tbe  judge  who  tried 
the  cause  makes  affidavit  that  all  of  these 
affidavits,  both  of  the  respondent  and  th« 
appellant,  were  read  and  considered  by  him 
in  determining  tbe  motion  for  a  new  trial, 
but  that,  through  mistake  and  inadvertence, 
the  affidavits  contravening  tbe  affidavits  filed 
on  behalf  of  appellant  were  not  incorporated 
in  tbe  statement  of  facts.  Upon  the  appli- 
cation of  tbe  respondent  to  the  court  to  cer> 
tify  to  all  tbe  facts,  the  Jodge  refused  to  so 
certify,  on  the  ground  that  tbe  superlw  court 
bad  lost  Jurisdiction  of  tbe  cause,  the  same 
bavliv  been  appealed  to  this  court,  but  an- 
nounced that  tbe  supplemental  statement  of 
facts,  tbe  certlflcation  of  which  was  asked 
for  by  respondent  was  a  statement  of  facts 
in  accordance  with  the  facta  as  they  actual- 
ly occurred. 

It  seems  to  us  that  this  case  falls  squarely 
within  tbe  provisions  of  section  B060,  2  Bal- 
Unger's  Ann.  Codes  &.  St,  which  specially 
provides  that  tbe  Judge  may  correct  or  sup- 
plement bis  certificate,  according  to  the  fact 
at  any  time  before  an  appeal  Is  beard,  and 
further  provides  that  If  tbe  Judge  refuse  to 
settle  or  certify  a  bill  of  exceptlous  or  state- 
ment of  facts,  or  to  correct  or  supplement 
bis  certificate  thereto.  In  a  proper  case,  be 
may  be  compelled  so  to  do  by  a  mandate  Is- 
sued out  of  the  Supreme  Court  either  pend- 
ing an  appeal  or  prior  thereto.  It  appears 
that  In  some  of  the  cases  bwetofore  decided 
by  this  court  tbls  provision  of  tbe  statute  bas 
not  been  enforced;  but  It  was  because  it  was 
not  called  to  the  attention  of  tbe  court  in 
tbe  determination  of  those  causes.  But  tbe 
statute  is  certainly  plain  and  explicit  and 
seems  to  have  been  enacted  to  meet  just 
such  a  case  as  tbe  one  that  is  presented 
here.  It  la  conceded  that  tbe  statement  on 
appeal  Is  not  the  correct  statement  and  is 
not  cftie  npon  which  this  court  could  properiy 
review  the  action  or  discretion  of  the  lower 
court  In  passing  npon  the  motion  for  a  new 
trial.  Tbe  application  Is  made  before  the 
appeal  Is  heard,  and,  falling  within  tbe  plain 
provisions  of  the  statute,  tbe  motion  must  be 
sustained,  and  respondent  will  be  awarded 
tbe  relief  asked  for. 

FULLERTON,  C.  J.,  and  HADLBY. 
MOUNT,  and  ANDERS,  JJ..  concur. 


TERRITORY  v.  DOOLBY. 
(Supreme  Court  of  Arisona.   March  14,  1889.) 

A88AUI,T  Wmt  ZimnT  TO  UUKDXa— KVIOENCE 
— ADHIS8IBILITT  —  IN8TBC0TI0N  —  CBIIUNAL 
LAW— CONTINUANCE— TBIAL  —  EXCLUSIOK  OF 

wrrNESSEs — verdict— jdet— appeal. 

1.  Where  the  defendant's  affidavits  for  a  con- 
tinuance in  a  crimlDnl  case  do  not  state  that 
he  expected  at  any  time  to  procure  the  testi- 
mony of  the  witnesses,  error  cannot  be  predi- 
cated on  the  court's  refusal  to  grant  the  con- 
linuanca. 


2.  The  exclusion  of  the  witnesses  from  the 
trial  in  a  criminal  case  Is  In  the  discretion  of 
the  trial  court 

3.  In  a  prosecution  for  assaalt  with  intent 
to  murder,  proof  of  a  conversation  between  tbe 
prosecuting  witness  and  defendant  three  hoan 
before  tlie  alleged  assault  Is  inadmissible. 

4.  An  exception  based  on  the  fact  that  the 
Jury  hi  their  deliberations  arrived  at  their  ver- 
dict by  persuasion  tliat  the  ponishment  would 
be  light  IS  without  merit  as  Juries  cannot  im- 
peach their  own  verdict 

6.  There  is  no  statutory  requirement  tliat  an 
officer  placed  in  charge  of  a  jury  shall  be  sworn, 
and  hence  an  exception  that  the  jury  was  not 
all  of  the  time  in  the  custody  of  the  officer 
sworn  in  court  Is  without  merit. 

6.  Where  defendant  in  a  prosecution  Cor  as- 
saolt  with  intent  to  mnrder,  made  no  request 
for  a  charxe  that  be  could  be  convicted  of  an 
assault  with  a  deadly  weapon,  or  any  less  of- 
fense than  that  charged,  he  cannot  predicate 
error  of  the  court's  tallnre  to  so  charge. 

Appeal  from  Dlatrtct  Court,  Plma  Comity; 
before  Justice  W.  H.  Barnes. 

Edward  M.  Dooley  was  convicted  of  a 
aime,  and  appeals.  Affirmed. 

Hood  &  Webb,  for  appellant  Clark 
Churchill,  Atty.  Oen.,  and  H.  R.  Jefforda,  for 
the  Territory. 

PER  CURIAM.  Defendant  appellant  was 
Indicted  and  tried  In  the  comity  of  Plma  for 
an  assault  with  Intent  to  murder.  The  first 
assignment  of  error  was  that  the  court  refus- 
ed to  grant  a  continuance.  Tbe  affidavits  do 
not  state  that  he  expected  at  any  time  to  pro- 
cure tbe  testimony  of  tbe  witnesses.  With 
such  an  uncertainty,  a  criminal  case  ought 
not  to  be  continued.  A  continuance  in  a 
criminal  action  rests  In  the  sound  discretion 
of  the  court  and  will  not  be  reversed,  ex- 
cept In  cases  manifestly  arbitrary  and  un- 
just. Brown  t.  State,  85  Tenn.  439,  2  S.  W. 
89S. 

The  second  assignment  of  error  Is  the 
refusal  of  the  trial  Judge  to  exclude  the  wit- 
nesses. This  Is  solely  a  matter  of  discre- 
tion. 

The  third  assignment  Is  refusal  of  tbe 
conrt  to  allow  defendant  to  testify  to  a  con- 
versation between  prosecuting  witness  and 
himself  three  hours  before  tbe  alleged  as- 
sault We  do  not  think  8n<A  conversation 
admissible.  A  previous  fight  would  not  have 
been  allowed  to  be  proven  by  the  defense. 

Bixeptlona  were  taken  that  the  Jury  In 
their  dellberatlona  arrived  at  their  verdict 
by  some  of  them  being  persuaded  that  tbe 
punishment  would  be  ll^t  It  to  well  under- 
stood that  juries  cannot  thus  Impeach  th^r 
own  verdict 

Another  exertion  Is  that  the  jury  was  not 
all  of  tbe  time  in  custody  of  the  officer  vwonx 
In  court.  Another  officer  was  In  charge  of 
tbe  Jury  part  of  the  time,  who,  b^Ore  tak- 
ing charge,  waa  sworn  by  tbe  clerk.  There 
Is  no  provision  of  the  criminal  statutes  re- 
quiring an  officer  to  be  sworn.  It  Is  usually 
done.  In  this  case,  deputy  aherltta  had 
charge  of  the  Jnry. 


1  fi.  8m  Criminal  Lav,  toL  U,  CanL  Dlf.  i  MS. 
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Elxceptlon  Is  taken  because  the  court  did 
not  chaise  the  Jtuy  that  they  coold  render  a 
verdict  for  an  assault  with  deadly  weapon, 
or  nnj  less  offense  than  that  charged.  Had- 
the  court  refused  to  so  cbat|[e,  there  would 
bare  been  error;  but  no  such  Instmctlon  was 
asked  for  by  the  defendant,  and  he  cannot 
now  take  advantage  of  there  being  no  in- 
struction on  that  point. 

The  judgment  Is  affirmed. 


TBBRITORT  ex  reL  GURRAK  et  al. 
6UTIBRRBZ  et  al. 

(Bnpreme  Oourt  ^  New  Mexico.    Sept  13, 
19(M.) 

TEBSITOBm  —  COUNTIES  —  EST  A  B  LI  8 11  MI  NT  — 
COUWTT  OmCEBS— SPECIAL  LAWS— 
TAUniTT— COMSTBUCTION. 

1.  By  Lawi  1908.  p.  88.  c  27.  S  3,  In  effect 
April  i4tb.  a  new  county  wai  created  from  B. 
coanty,  and  an  election  ordered  to  be  held  on 
tliat  day  for  the  election  of  county  officers  of 
B.  county :  bat  by  an  amendment  passed  March 
12.  1903  (taws  1908.  p.  80.  c  two  persons 
named  were  appointed  ooan^  commlsriMiara  of 
B.  county.  They  were  directed  to  qualify  on 
or  before  April  5,  1903,  and  to  hold  a  meeting 
not  later  than  April  10th,  and  appoint  an  as- 
aesBor  and  a  probate  Jndfs.  Sew.  that  snch 
proTlsfon,  which  in  effect  oostsd  the  existing 
officers  of  B.  counter  before  tbelr  terms  of  office 
expired  and  appointed  new  officers  In  their 
place,  was  a  local  and  a  si>ecial  law  regulating 
county  affairs,  within  the  prohibition  of  Act 
Cong.  July  30,  1886.  c.  818,  24  Stat  170^  pro- 
hibiting territorial  Legislatures  from  passing  lo- 
cal and  special  laws  regulating  oonnty  and 
township  affairs. 

2.  Laws  1901.  p.  18,  c.  2,  I  1,  provides  that| 
whenever  a  vacancy  in  any  county  office  shall 
occur  by  reason  of  death,  reaign&tion,  "or  other- 
wise," it  shall  be  the  duty  of  the  GoTemor  of 
the  territory  to  fill  sudi  Tacan<7  by  appoint- 
ment, and  tliat  the  appointee  shall  be  entitled 
to  hold  the  office  unul  his  successor  Is  elected 
and  qualifies.  Held,  that  the  words  "or  other- 
wise**^ should  not  be  construed  ejusdrao  generis, 
but  latbv  as  extending  the  scope  of  the  statute 
to  Incloda  vacancies  othtr  than  sndi  as  were 
created  by  deaUi  or  resignation. 

Appeal  from  District  Court,  BenuUllo 
Gcnmty;  beton  JwUce  B.  8.  Baker. 

Quo  wuranto  bj  tbe  teirltMir  of  New 
tSaxSeo,  on  relatiui  of  T.  J.  Onrran  and  oth- 
er^ a^lmt  Tomas  O.  GvtterreB  and  anotti- 
er.  From  a  judgment  dlsmlmlDg  tbe  wilt, 
relators  appeal.  Reversed. 

In  1908  the  Legislature  created  the  county 
of  Sandoval;  the  territory  embraced  In  the 
new  comity  being  taken  team  the  coimty  of 
Bernalillo.  The  act  was  approved  March  10, 
1903  (Laws  1903,  p.  37,  c.  27),  but,  except  In 
a  few  minor  details,  went  Into  effect,  so  as 
to  segregate  the  territory,  April  14,  1903. 
The  act  provided,  among  other  things,  for  an 
election  to  be  held  April  14th,  for  the  pur- 
pose of  electing  two  county  commissioners,  a 
probate  Jadge,  and  an  asseBSor  for  the  coun* 
ty  of  Bernalillo  as  it  would  be  constituted 
after  the  division  occurred.  Two  days  later 
another  act  was  passed  and  approved  (Laws 
1903,  p.  80,  c.  49).  amending  section  3  of  the 


former  act,  as  followa:  "That  T.  C  Gutier- 
rez, to  fill  the  unexpired  term  of  the  Second 
district,  and  Severe  Sanchez,  be  and  they  are 
hereby  appointed  and  constituted  county  com- 
missioners for  the  county  of  Bernalillo,  as 
the  same  is  constituted  after  the  creation  of 
Sandoval  county,  and  the  said  T.  O.  Gutier- 
rez and  Severo  Sanchez  shall  qualify  as  said 
county  commlsslonera  on  or  before  the  6th 
day  of  April,  1908,  and  shall  together  wltb 
the  county  commissioner  now  in  office  for 
the  said  county  of  BemallUo,  hold  a  meeting 
not  later  than  the  10th  day  of  April,  IWIS,  and 
said  three  persohs  as  a  board  of  county  com- 
misstoners  for  Bernalillo  county  shall  ap- 
point one  assessor  and  one  probate  judge  for 
the  said  connty  of  Bernalillo,  to  serve  until 
their  successors  are  elected  and  qualified  at 
tbe  next  general  election."  On  the  22d  day 
of  April,  1908,  an  Information  In  the  nature 
of  a  quo  warranto  was  filed  In  the  district 
court  of  Bernalillo  connty  by  tbe  Solicitor 
General,  at  tbe  relation  of  Thomas  3.  Cur- 
ran,  Daniel  A.  McPherson,  T.  G.  Pratt.  Hen- 
ry Brockmeler,  Otto  Dleckman,  and  John 
Beaven,  alleging  that  on  the  13th  day  of 
March,  1903,  tbe  respondents.  Tomas  O. 
Gutierrez  and  Severo  Sanchez,  did  usurp  and 
still  do  usurp  the  offices  of  county  commis- 
sioners of  Bernalillo  county  by  entering  upon 
said  offices  without  legal  warrant  and  pray- 
ing that  the  respondents  be  required  to  show 
by  what  vrarrant  of  authority  they  bold  said 
offices.  On  the  2d  day  of  May,  1908,  the  re- 
spondents filed  answer,  denying  usurpation 
and  averring  that  they  were  lawfully  en- 
titled to  said  offices  under  and  by  virtue  of 
the  acts  of  the  Legislature  to  which  refer- 
ence has  been  made,  A  demurrer  was  filed 
to  the  answer  In  terms  as  follows:  (1)  Tbe 
act  of  the  legislative  assembly  set  up  In  the 
answer  la  invalid,  because  It  Is  not  a  rightful 
exercise  of  legislative  power.  (2)  Said  act 
Is  invalid,  because  it  Is  an  interference  by 
the  Legislature  with  the  right  of  local  self- 
government  (8)  Said  act  Is  void,  because  It 
Is  a  local  and  special  law  regulating  county 
affairs.  (4)  Said  act  la  void,  because  it  Is  a 
local  and  special  law  granting  to  defendants 
a  special  and  exclusive  privll^e,  immunity, 
and  franchise.  The  demurrer  was  overruled 
by  the  court,  and,  the  plalntlffB  refusing  to 
plead  further,  judgment  was  rendered  dis- 
missing tbe  proceeding.  The  plaintiffs  pros- 
ecuted an  appeal  to  this  court 

Edward  L.  Bartlett,  Sol.  Qen.,  and  F.  W. 
Clancy,  Dlst  Atty..  for  an>ellanti.  W.  B. 

Chllders,  for  appellees. 

McFIB,  J.  {after  stating  the  facts).  From 
the  above  statement  it  Is  apparent  that  there 
Is  but  one  question  for  the  determination  of 
this  court,  namely,  the  validity  of  section  3, 
a  27,  p.  38,  Laws  1903,  as  amended  by  sec- 
tion 1,  c.  49,  p.  80,  Laws  1903.    This  section 
i  is  set  out  in  full  In  the  statement  of  the  case 
j  and  need  not  be  repeated  here.   The  orlgina! 
t  section  made  provision  for  an  election  to  be 
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held  on  the  14th  day  of  April,  1003.  for  the 
purpose  of  electing  two  coonty  commission- 
era,  one  probate  jadge,  and  one  assessor  for 
the  county  of  Bernalillo  as  the  same  wonid 
be  constituted  after  the  taking  effect  of  the 
act  creating  Sandoval  connty  out  of  a  por> 
tlon  of  Bernalillo  county.  The  provision  for 
the  election  of  those  officers  was  set  aside 
two  days  later,  by  the  passage  and  approval 
of  chapter  49,  section  1  of  which  act  amends 
section  3  of  the  original  act  by  making  direct 
appointments  by  the  Legislature  of  Tomaa  C. 
Outlerrez  and  Severo  Sanchez  aa  county  com- 
missioners of  the  old  coun^,  authorising 
them  to  qualify,  and,  in  conjunction  with  one 
county  commissioner  of  Bernalillo  county, 
appoint  a  probate  Judge  and  an  assessor  for 
Bernalillo  county.  The  act  creating  Sando- 
val connty  did  not  take  effect  until  April  14, 
1903.  Thus  the  county  of  Bernalillo  remain- 
ed nnchanged  until  that  date.  If  the  old 
county  remained  until  that  date,  it  neces- 
sarily follows  that  the  legally  elected  oncers 
of  Bernalillo  county  would  not  be  affected  or 
their  rights  impaired,  prior  to  taking  effect 
of  the  act  creating  the  new  county,  even 
though  It  were  conceded  that  officers  of  the 
old  county  residing  within  the  new  b&came 
disqualified  and  their  offices  vacant  upon  the 
taking  effect  of  the  act  and  the  segregation 
of  the  territory.  It  will  be  observed  that 
section  8  as  amended  in  terms  provides  that 
the  commissioners  appointed  "shall  quall^ 
as  said  county  commissioners  on  or  before 
the  5th  day  of  April,  A.  D.  1903,  and  shall 
together  with  the  county  commissioner  now 
In  offi<»  for  the  said  county  of  Bernalillo 
hold  a  meeting  not  later  than  the  10th  day 
of  April,  1003,  and  said  three  persons  as  a 
board  of  conn^  commissioners  for  Bernalillo 
county  shall  appoint  one  assessor  and  one 
probate  jndge  for  the  said  county  of  Berna- 
lillo, to  serve  until  their  successors  shall  be 
elected  and  qualified  at  the  next  general 
election."  The  Informatton  alleges  a  usurpa- 
tion of  the  offices  of  county  commissioner  by 
Ontierrez  and  Sanchez  from  tlie  18th  day  of 
Marc^  1003.  The  answer  does  not  deny  this 
date,  but  avers  that  they  were  legally  ap- 
pointed under  section  8  above  referred  to, 
and  qualified  as  required  by  law.  There  Is 
no  provision  for  the  removal  of  any  of  the 
officers  of  Bnnallllo  county  In  either  of 
the  acts  nnd»  consideratl<ui.  Consequently, 
while  the  old  board  of  county  cmnmlssloners 
were  still  in  office,  a  new  board  was  created 
and  authorized  to  enter  upon  and  discharge 
duties  legally  devolving  upon  the  old  board, 
and  prior  to  tbe  creation  of  the  new  county. 
It  must  be  admitted  that  Oatlenrez  and  San- 
diez  were  acting  within  the  terms  of  said 
section  8.  Therefore,  if  that  act  Is  valid, 
tttere  was  no  error  conunltted  tbe  court 
below  In  the  construction  0ven  the  l^lsla- 
tlon.  If,  however,  the  Le^slatare  exceeded 
Its  powers,  ttie  Ic^slatlon  Is  void,  and  the 
decision  below  erroneous. 
It  will  be  presumed,  lo  the  absence  of 


proof,  that  the  offices  of  Bernalillo  county 
were  In  the  possession  of  lawful  incumbents; 
there  being  a  general  law  in  force  at  the 
time  this  legislation  was  enacted  by  which 
the  Governor  of  the  territory  was  authorized 
to  fill  by  appointment  all  vacancies  in  coun- 
ty offices.  Section  1,  c.  2,  p.  18,  Laws  1901. 
To  sustain  an  act,  therefore,  by  which  the 
Legislature  appoints  successors  to  legal  in- 
cumbents of  county  offices  and  authorizes 
them  to  qualify  and  take  possession  prior  to 
the  existence  of  a  vacancy,  there  must  be 
absolute  power  in  the  Legislature  over  the 
subject-matter  of  the  legislation.  That  a 
new  county  was  being  formed  Is  of  no  con- 
sequence In  this  case,  because  the  acts  com- 
plained of  occurred  before  the  new  county 
was  created.  Nor  can  It  be  Justified  npon 
the  ground  that  It  was  a  necessary  result  of 
the  formation  of  the  new  connty,  for  the 
same  reason.  The  legislation  challei^ed  here 
must  stand  or  fall  upon  tbe  proposition  that 
the  Legislature  has  absolute  power  to  re- 
move and  appoint  connty  officers  at  wilt  and 
regardless  of  their  tenure  of  office.  That 
this  was  the  view  taken  by  tbe  learned  Judge 
who  tried  the  cause  is  apparent  from  the 
following  language  In  his  opinion.  "By  this 
act  of  Congress  tbe  sole  and  exclusive  power 
to  fill  county  offices  is  vested  In  the  legisla- 
tive power,  with  authority  to  delegate  such 
power  to  the  voters  of  the  several  countieB. 
to  be  exercised  In  such  manner  as  may  be 
provided  by  the  legislative  power;  or  the 
legislative  power  may  appoint  such  officers.*' 
The  act  of  Congress  referred  to  by  the  court 
is  section  8  of  the  organic  act,  as  amended 
by  section  1857,  Bev.  St,  which,  in  so  far  as 
tbe  same  relates  to  county  officers  is  as  fol- 
lows: "All  township,  district  and  county 
officers  shall  be  appointed  or  elected  In  such 
manner  as  may  be  provided  by  the  Governor 
and  legislative  assembly  of  each  territory.** 
Section  1857,  Rev.  St.  U.  S.  1878.  Section  7 
of  the  organic  act  creating  this  territory  pro- 
vides: "The  legislative  iwwer  of  every  ter- 
ritory shall  extend  to  all  rightful  subjects  of 
legislation  not  Inconsistent  with  this  Con- 
stitution and  laws  of  the  United  States.** 
Rev.  St  U.  S.  1878,  |  1861. 

If  this  case  rested  upon  tiiese  provisions 
alone,  the  absolnte  power  of  the  Legislature 
might  be  urged  with  confidence,  because  it 
would  be  a  rightful  subject  of  legislation  for 
the  Legislature  and  the  Governor  to  provide 
the  manner  of  election  or  appointment  of 
connty  officers.  But  this  is  not  all  of  the 
legislation  of  Congress  relating  to  tbe  legis- 
lative power  of  a  territory.  It  may  be  well 
to  observe  that  even  those  acts  place  a  lim- 
itation upon  the  power  of  territorial  L^ja- 
latur^  In  that  th^  are  forbidden  to  enact 
laws  Incon^tent  with  tbe  Constitution  and 
laws  of  the  United  States.  This  provision 
declares  the  laws  of  Congress  to  be  superior 
to  those  of  a  tmltorlal  Le^slature.  and 
wherever  a  eonfllct  exists  between  them  the 
laws  ot  Congress  must  prevalL  Congress 
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has  power,  ttaerefon,  to  place  llinltati<Hi8  hq- 
on  the  poorer  of  tbe  L^tolatnre  of  Kew  Bfez- 
Ico,  and  tbis  power,  it  appears,  has  been 
exeicleed  qnlte  UbenUly.  In  1|S8  Gongreu 
enacted  a  law  placing  sweeping  limitations 
upon  the  power  of  territialal  Legislatures  In 
r^ard  to  local  and  special  lesMattoo,  donbt- 
less  growing  out  of  tbe  abnse  of  tbe  power 
theretofore  enjoyed  by  sncb  LegUlatorm  In 
tbis  respect  This  act  (commonly  called  the 
"Springer  Act**)  was  ap^TOd  July  80;  D. 
1888,  and  is  fonad  In  24  Stat  170;  c.  81& 
It  proTldes,  Inter  alia: 

**Seetlon  1.  Tbat  tbe  Legislatures  of  tbe 
territories  of  the  United  States  now  or  bere> 
after  to  be  organised  shall  not  pass  local 
or  special  laws  in  anj  of  tbe  following  enu- 
memted  cases,  that  Is  to  say:  Granting  dl- 
vorcea.  Changing  the  names  of  parsons  or 
places.  Laying  oof;  xrpetdag,  altering,  and 
working  roads  or  highways.  Vacating  roads, 
town  pists,  streets,  alleys,  and  public 
grounds^  Locating  or  changing  county  seats. 
Regulating  county  and  township  affairs. 
Begnlatlng  tbe  practice  In  courts  of  justice. 
Regulating  tbe  Jurisdiction  and  duties  of  Jus- 
tices of  tiie  peace,  police  magiBtrates,  and 
constables.  Providing  for  changes  of  venue 
In  cItU  and  criminal  cases.  Incorporating 
cities,  towns,  or  vlUages.  or  changing  m 
amending  tbe  charter  of  any  town,  dty,  or 
Tillage.  For  the  punishment  of  crimes  and 
misdemeanors.  For  the  assenunent  and  col- 
lection of  taxes  for  territorial,  county,  town- 
ship, or  road  purposes.  Summoning  and  im- 
paoellng  grand  or  petit  Jurors.  Providing 
for  the  management  of  common  scboola. 
Regulating  tbe  rate  of  interest  on  money. 
The  opening  and  conducting  of  any  election 
or  designating  the  place  of  voting.  The  sale 
or  mortgage  of  real  estate  belonging  to  mi- 
nors  or  others  uuder  disability.  The  protec- 
tloD  of  game  or  flgh.  Chartering  or  licensing 
ferries  or  toll  bridges.  Remitting  fines,  pen- 
alties,  or  forfeitures.  Creatli]^.  increasing, 
or  decreasing  fees,  percentage,  or  allowances 
of  public  officers  dnrlng  the  term  for  which 
said  officers  are  elected  or  appointed.  Cban- 
Stng  the  law  of  descent  Granting  to  any 
corporation,  association,  or  Individual  the 
right  to  lay  down  railroad  tracks,  or  amend- 
ing existing  charters  for  such  purpose. 
Granting  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  privll^e, 
immunity,  or  franchise  whatever.  In  all 
other  cases  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted 
in  any  of  the  territories  of  the  United  States 
by  the  territorial  Legislatures  thereof. 
«•*«*• 

"Section  7.  That  all  acts  and  parte  of  acte 
hereafter  passed  by  any  territorial  Legis- 
lature in  conflict  with  tbe  provisions  of  this 
act  shall  be  null  and  void." 

It  is  apparent  that  after  the  enactment  of 
this  law  tbe  provision  of  our  organic  act  that 
the  legislative  power  extend  to  all  rightful 
•ubtects  of  legislation,  ete.,  was  not  nearly 


so  extmslTe  as  what  It  was  originally  con- 
ferred In  1850.  Ifany  local  and  spn^  laws 
were  enacted  by  our  Legislature  under  the 
power  originally  given  by  the  organic  act 
which  are  dearly  prohibited  by  tbe  act  of 
Congress  of  July  30, 18S6,  as  It  will  be  admi^ 
ted  tbat  the  Legislature  is  prohibited  from 
enacting  any  local  or  special  law  in  conflict 
with  any  of  the  numerous  jHOvlslons  of  sec- 
tKm  1  of  tliat  act  Section  7  of  the  act  makes 
this  dear.  Counsel  for  appellees  concedes 
that  the  act  of  tbe  Legislature  under  which 
iWHellees  dalm  tin  right  to  hold  oOee  is  a 
special  act  and  the  learned  Judge  who  tried 
tbe  cause  below  in  bis  opinion  says:  "The 
appQlntmait  Iff  the  legislative  power  of 
Ontierres  and  Sanches  as  county  commlssioo- 
-ers  of  Bwnalillo  county  was  certainly  special 
and  local  leglslatton."  Tbe  sentence  Just 
quoted  expresses  the  view  of  the  court  below 
tbat  the  act  of  the  Legislature  which  is  ap- 
pealed to  by  tbe  appellees  as  the  source  of 
their  power  to  act  is  both  local  and  special 
legislation,  and  we  agree  with  the  court  be- 
low In  bis  further  stetonent  tbat  It  could  not 
be  otherwise.  It  is  quite  apparrat  that  the 
act  could  have  no  operation  outolde  of  Ber- 
nalillo county.  Ite  provisions  are  purely  tem- 
porary, and  evidently  not  intended  nor  claim- 
ed to  be  a  general  law.  Nor  does  the  act  by 
any  of  Ite  provisions  attempt  to  repeal,  mod- 
ify or  affect  the  general  taw  above  refwred 
to  relating  to  tbe  filling  of  vacancies  in  coun- 
ty offices. 

It  being  conceded,  therefore,  tbat  the  act 
In  question  here,  and  upon  which  appellees 
rely  for  their  authority  to  act  as  county  com- 
mlssioners  of  Bernalillo  county,  la  both  local 
and  special  legislation,  the  question  then 
arises  whether  or  not  such  legislation  Is  pro- 
hibited by  tbe  llmltetlon  upon  the  power  of 
the  Legislature  Imposed  by  tbe  act  of  Con- 
gress of  July  80,  1886.  The  act  of  Congress 
referred  to,  among  other  things,  forbids  the 
Legislature  from  enacting  any  law  "regu- 
lating county  and  township  affairs."  The 
same  act  in  another  paragraph  prohlblte  the 
Legislature  from  passing  an  act  "regulating 
tbe  practice  In  courts  of  Justice."  And  in 
still  another  paragraph  the  liCglslature  is 
prohibited  from  passing  laws  "regulating 
tbe  Jurisdiction  and  duties  of  Justices  of  tbe 
peace,  police  magistrates,  and  constebtes." 
Counsel  for  the  appellant  insists  that  the  act 
of  the  legislature  under  which  the  appel- 
lees claim  to  hold  office  Is  void,  because  It 
Is  an  act  relating  county  affairs  within 
the  meaning  of  tbe  act  of  Congress.  Coun- 
sel for  appellees  deny  this,  and  the  court 
below  held  that  the  act  of  the  Legislature 
relied  upon  by  the  appellees  was  not  a  regu- 
lation of  county  affairs,  and,  further,  tbat 
tbe  Legislature  had  absolute  power  to  re- 
move county  officers  and  ffil  vacancies,  and 
that  tbe  act  of  Congress  of  July  80,  1886, 
placed  no  limitation  upon  this  power. 

It  is  Instructive  to  observe  the  difference 
In  the  language  of  the  three  dauses  last 
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■bore  qnoted  from  fbe  act  of  CongresB.  The 
Brst  seems  to  be  witbont  limitation,  slmpljr 
protalbmag  tbe  **regnlatloii  of  conntr  af- 
folrs."  Tbere  Is  no  attempt  to  decUtre  what 
spedflc  affairs  are  forblddoi  to  be  regnlated, 
and  therefore  it  seems  to  have  beoi  tbe  in- 
tention of  Congress  to  use  tbe  word  "affalrtf ' 
In  tbe  broadest  smse  as  applied  to  counties; 
but;  wben  tbe  act  refers  to  tbe  conrts.  It  re- 
,  f^  to  spedflc  titings.  In  tiie  second  clause 
It  prohibits  tbe  Legislature  ftom  regulating 
the  '"practice  In  comrts  of  Justice"  and  In 
thfi  third  clause  it  prohibits  the  regulation 
of  the  "JurtBdlction  and  duties  of  justices 
of  the  peace,  police  magistrates^  and  con- 
stables." The  omission  of  and  designation 
of  BpeetOc  county  afCalrs  seems  to  indicate 
that  tbe  Intention  of  Congress  was  to  pro- 
hibit all  Interference  of  the  Legislature 
local  and  special  legislation  with  anytbli^ 
which  could  be  properly  understood  to  be 
local  to  a  county,  and  would  justify  the  be- 
lief that  Congress  used  the  term  "county  af- 
fairs," not  in  any  narrow  and  restricted 
sense,  but  In  a  broad  and  comprehensiTe 
sense. 

Counsel  tor  appellees  have  referred  us  to 
tbe  case  of  Mode  t.  Beasley,  42  N.  E.  727. 
The  Sn^«me  Court  of  Indiana  in  that  case 
construed  a  provision  of  tiie  Constitution 
of  that  state  which  prohibited  special  acts 
"regulating  county  and  township  business"; 
and  the  court  said: 

"The  term  'buriness,*  when  applied  to  a 
public  corporation,  signifies  the  conduct  of 
the  usual  affairs  of  the  corporation  and  the 
conduct  of  such  affairs  as  commonly  engage 
the  attention  of  township  and  county  of- 
ficers"— thus  giving  tbe  language  a  some- 
what restricted  sense,  if  It  is  to  be  under^ 
stood  that  the  court  b  distinguishing  be- 
tween tbe  officers  and  the  duties  to  be  per- 
formed by  them.  But  it  is  doubtfn^  that 
the  court  so  Intended.  But  counsel  for  the 
appellees  further  Insists  that  tiie  word  "bugi- 
ness"  In  the  Constitution  of  Indiana  and 
the  word  "affairs"  in  tbe  act  of  Congress  re- 
ferred to  above  are  used  in  exactly  the  same 
sense.  While  it  may  be  true  that  the  word 
'business"  and  the  word  "affairs,"  used  In 
statutes,  may  sometimes  relate  to  the  same 
subject-matter,  In  our  opinion  the  word  "af- 
fairs," which  in  recent  years  has  supplanted 
the  word  "business"  In  the  Constitutions  of 
some  of  the  states,  and  is  used  in  our  or- 
ganlc  act  and  acts  of  Congress,  which  op- 
orate  as  a  Constitution  for  this  territory.  Is 
ri  much  more  comprehensiTe  term  than  the 
word  "business"  as  defined  by  the  courts 
of  the  state  of  Indiana. 

In  the  state  of  Pennsylvania  the  Constitu- 
tion at  one  time  used  tbe  word  "business," 
whereas  In  later  Oonstltntlons  the  word  *^f- 
fafrs"  Is  used;  the  prohibition  being,  "The 
General  Assembly  shall  not  pass  any  local 
or  special  law  regulating  the  affairs  of  coun- 
ties." In  the  case  of  Morrison  v.  Bacbert, 
112  Pa.  822,  fi  Atl.  789,  the  supplanting  of 


the  word  "business"  In  tbe  forma  Oonstttu- 
tlon  by  the  word  "affairs"  in  the  later  la 
referred  to,  and  the  Supreme  Court  says: 
*rrhe  word^'affain^  is  one  of  btoad  atf 
niflcance,  and  the  conventioa  used  It  under- 
standingly.  Mr.  Buckalew,  who  was  a  pnn» 
hwat  member  of  that  body,  thus  refras  to 
tbe  subject  In  bis  very  ezcdlmt  worlc  on  the 
Constitution,  at  page  72:  'In  the  F^insylr 
vanla  provMon  llie  word  *'affaW  la  the 
important  (me  to  be  oamined.  It  was  ob- 
viously borrowed  from  the  Conatltuttocs 
which  were  In  1S7S  of  most  recent  forma- 
tion, in  which  it  was  made  to  supply  the 
word  "business"  found  in  tbe  esiilor  stat- 
utes above  moiUoned.  The  substitattoa  at 
a  VtvDXih  tor  a  Saxon  word— "affairs"  for 
"business* — was  probably  made  in  ccmae- 
qnenoe  of  judicial  opinions  which  liad  as- 
signed a  somewhat  restricted  effect  to  the 
word  "business,"  as  found  in  the  earlier 
Constitutions,  and  was  intended  to  give  to 
tiie  prohllHtion  upon  local  legislation  a  more 
extended  application.' "  The  Supreme  Court 
In  that  case  further  says:  "It  was  held  by 
tlie  learned  Judge  of  -  the  court  below,  how- 
ever, that  an  act  regnlattog  tbe  office  of  the 
protbonotary,  or  other  county  t^cera,  vas 
not  a  law  *regu1ating  the  affairs  of  countiea 
in  their  governmental  and  corporate  ca- 
pacity.' This  will  not  do.  It  is  too  narrow 
a  construction  of  the  Constitution.  That  in- 
Btrum«it  was  intended  tot  the  bMieAt  of  tbe 
people,  and  most  receive  a  liberal  construc- 
tion. A  constitntlon  is  not  to  receive  a  tech- 
nical construction,  like  a  common-law  Instm- 
ment  or  stetnte.  It  Is  to  be  Interpreted  so 
as  to  carry  out  the  great  principles  of  gov- 
ernment, not  to  defeat  tiiem.  Commonwealth 
T.  Clark.  7  Watte  ft  S.  127.  •  •  •  When 
It  speaks  of  tbe  *atbiln^  of  a  county,  it  means 
such  affairs  as  affect  the  people  of  tiiat 
county."  Commonwealth  t.  Fatton,  8S  Pa. 
260;  Montgomery  v.  Commonwealth,  91  Pa. 
188;  Scowden's  Appeal,  96  Pa.  422;  Frost 
T.  Cherry.  122  Pa.  420.  15  Ati.  782. 

The  Supreme  Court  of  Wisconsin  had  tills 
matter  before  it  in  the  case  of  O'Connor  v. 
Fond  du  Lac,  109  Wis.  269,  85  N.  W.  832, 
53  L.  B.  A.  831.  The  court  said:  "The  right 
to  fill  an  <fflce  by  a  new  selection  at  the 
expiration  of  each  term  thereof  is  secured 
to  tbe  people  of  the  locality  specially  oim- 
oemed,  the  same  as  the  power  to  fill  the  place 
in  the  first  Instance ;  and  any  attonpt  to  in- 
terfere with  that  rl^it,  working  a  continu- 
ance of  an  Incumbent  In  office,  under  tiie  g^- 
eral  rule  that  his  incumbency  shall  continue 
until  a  successor  Is  elected  and  qualified.  Is 
held  to  be  as  much  a  legislative  appointment 
and  usurpation  of  power  as  an  expms  ap- 
pointment to  the  places" 

In  People  ex  rel  Le  Roy  r.  Folc7.  148  K 
T.  677,  43  N.  B.  171,  it  was  said  that  •*the 
power  to  appoint  in  such  cases  cannot  be 
frequently  exercised  by  the  Legislature,  nor 
indirectly  by  extending  tiie  term  of  an  offi- 
cer under  his  election.   It  Is  clear.  It  would 
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seem  that  If  an  officer  can  be  kept  In  office  by 
teglslatlTe  Interference  for  any  period  after 
he  conld.  but  for  such  Interference,  be  die- 
placed  by  the  power  that  originally  selected 
him  for  the  place,  this  la  to  all  Intents  and 
pnrposeB  one  of  the  very  legislative  later- 
meddlings  with  local  afTalrs  that  the  Gon- 
stltntlon  was  designed  to  prevent** 

In  New  Jersey  the  Legislature  enacted  a 
statute  which  attempted  to  reduce  the  board 
of  chosen  freeholders  of  counties  from  30  to 
A.  This  law  was  under  consideration  by  the 
Supreme  Court  of  that  state  In  the  case  of 
Renner  r.  Holmes,  68  N.  J.  Law,  193.  G8 
Atl.  76,  and  the  court  held  that  the  enact- 
ment of  such  a  law  was  "an  attempt  to  reg- 
ulate the  Internal  aEFairs  of  cou&tleB." 

These  cases  are  believed  to  be  In  point  In 
so  far,  at  least  as  they  hold  that  legislative 
Interference  with  the  tenure  of  county  offi- 
cers by  appointing,  removing,  or  changing 
their  term  by  the  Legislature,  Is  intermed- 
dling wltb  the  local  affairs  of  coimties. 
County  affairs  mean  affairs  local  to  the  coan- 
ty  and  Its  government  and  to  distinguish 
between  the  officers  of  a  county  and  their 
acts  in  the  government  thereof  Is  a  refine- 
ment that  does  not  commend  Itself  to  this 
court  The  object  of  Congress  was  to  pro- 
hibit local  and  special  legislation  concerning 
affairs  local  to  the  counties,  so  that  they 
might  have  a  uniform  system  of  government 
and  agents,  such  as  general  laws  would  se- 
care  to  them.  The  tendency  of  the  modem 
legislation  of  the  states,  both  In  the  adoption 
of  their  Conatitutlons  and  laws,  is  to  place 
limitations  upon  legislative  power.  Con- 
gress clearly  intended  to  do  the  same  as  to 
the  territories,  and,  falling  to  designate  any 
particular  "county  affalra"  the  regulation  of 
which  IB  prohibited  by  Act  July  30,  1886,  the 
term  must  be  taken  as  comprehending  all 
that  pertains  to  the  Internal  affairs  of  the 
counties,  and  In  effect  declares  that  the  Leg- 
Islatnre  must  not  intermeddle  nor  interfere 
with  the  counties,  except  by  general  laws  or 
In  such  matters  as  are  not  embraced  In  the 
set  of  Congress  Imposing  limitationB. 

To  concede  to  the  Legislature  the  pow^ 
to  remove  and  appoint  county  officers  at 
will  is  to  absolutely  divorce  the  officere  of  a 
county  from  the  duties  they  perform.  It 
means  that  one  of  the  moat  Important  parts 
of  the  government  of  a  county  and  the  means 
by  which  Its  affairs  are  to  be  conducted  do 
not  In  any  way  pertain  to  county  affairs. 
We  cannot  consent  to  place  upon  the  lan- 
guage of  the  act  .of  Congress  the  restricted 
meaning  contended  for  by  the  appellees, 
hut  on  the  contrary,  are  of  the  opinion  that 
the  acts  of  the  Legislature  upon  which  the 
appellees  rely  are  in  conflict  with  the  act  of 
Congreaa  of  July  30,  1886,  the  act  being  both 
local  and  special  legislation,  pertaining  to 
officers  of  the  old,  and  not  of  the  new,  coun- 
ty, unless  it  forther  appears  that  this  legis- 
lation can  be  JustlQed.  either  upon  the 
ground  that  It  Is  necessarily  Incidental  to  the 


creation  of  the  new  county  of  Sandoval,  or 
relates  to  matters  to  which  a  general  law 
cannot  be  made  applicable. 

The  county  of  San  Juan,  in  this  territory, 
was  the  first  coimty  created  after  the  pas- 
sage by  Congress  of  the  limitation  act  above 
referred  to.  It  Is  evident  that  the  power  to 
create  a  new  county  was  considered  doubt- 
ful, to  say  the  least  In  view  of  the  limita- 
tionB of  the  act  prohibiting  the  regulation 
of  connty  affairs,  for  the  reason  that  after 
the  enactment  of  the  law  creating  the  coun- 
ty of  San  Juan  the  same  was  submitted  to 
Congress  for  approval.  On  the  19tb  day  of 
July,  1888,  the  act  of  Congress  was  approved 
(25  Stat  336,  c.  670),  the  first  section  of 
which  ratified  and  confirmed  the  act  of  the 
territorial  Legislature  creating  San  Juan 
county,  and  the  second  section  of  the  act 
amended  the  act  of  Congress  of  July  30, 
1888,  to  the  following  effect:  "Thii  nothing 
in  the  act  approved  July  30,  1880,  entitled 
'An  act  to  prohibit  the  passage  of  local  or 
special  laws  in  the  territories  of  tbe  United 
States,  to  limit  territorial  Indebtedness  and 
for  other  purposes,'  shall  be  construed  to 
prohibit  tbe  creation  by  territorial  legisla- 
tures of  new  counties  and  the  location  of  the 
county  seats  thereof."  The  effect  of  this 
amendment  is  to  confer  specific  authority 
for  the  organlzatloli  of  new  counties  In  the 
territory,  and  to  authorize  the  Legislature 
to  provide  for  the  government  of  such  eotm- 
tles.  This  necessarily  authorizes  the  appoint- 
ment by  the  Legislature  and  the  Governor 
of  such  officers  as  are  deemed  necessary  for 
the  government  of  the  new  county.  This 
amendment  has  been  tbe  authority  for  the 
creation  of  new  counties  ever  since  the 
amendatory  act  was  passed. 

But  granting  that  the  Legislature  has 
power  to  create  new  counties,  provide  a 
government  therefor,  and  officers  to  conduct 
tbe  affairs  thereof,  there  is  no  grant  of  pow- 
er In  that  act  authorizing  the  Legislature  to 
Interfere  with  the  old  county,  Its  officers,  or 
Its  government,  except  as  to  boundaries.  It 
relates  wholly  to  the  creation  of  the  new 
county  and  that  which  Is  necessary  to  be 
done  to  put  it  in  operation  as  a  municipal 
government.  Nor  can  It  be  properly  said 
that  the  appointment  of  the  appellees  as 
county  commissioners  of  Bernalillo  county 
was  necessarily  Incidental  to  tbe  creation  of 
the  new  county  of  Sandoval;  for.  If  It  were 
conceded  that  the  segregation  of  the  territory 
embraced  In  the  new  county  from  the  old 
had  the  legal  effect  to  create  vacancies  In 
the  offices  of  two  of  the  county  commission- 
ers of  the  old  county,  still  no  necessity  ez> 
Isted  for  appointment  to  fill  those  vacancies 
by  the  Legislature;  there  being  a  general 
law  In  force  at  the  time  this  legislation  waa 
enacted  providing  for  the  filling  of  all  vacan- 
cies in  county  offices. 

Section  1,  c.  2,  p.  18,  Laws  1901,  provides: 
"Hereafter  whenever  any  vacancy  in  any 
■  county  office  in  any  of  the  counties  of  this 
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territory  Bhall  occur  by  reason  of  death,  rea- 
Ignatlon  or  otherwise.  It  shall  be  the  duty 
of  the  Oovernor  ot  the  territory  to  fill  said 
Tacancy  by  appointment  and  said  appointee 
shall  be  entitled  to  bold  said  office  until  his 
successor  may  be  duly  elected  and  qualified 
according  to  law."  This  act  was  approved 
February  11,  1901,  and  la  a  general  law 
enacted  by  the  Legislature,  applicable  to 
every  county  in  the  territory,  except  the 
new  county,  in  which  there  conld  not  exist 
any  Tacancy  within  the  meaning  of  the  act. 
This  action  of  the  Legislature,,  therefore, 
seems  to  be  In  conflict  with  the  provisions  ot 
the  act  of  Congress  that,  "where  a  general 
law  can  be  made  applicable,  no  special  law 
shall  be  enacted  In  any  of  the  territories  of 
the  United  States  by  the  territorial  Legisla- 
ture thereof." 

But  counsel  refer  us  to  the  case  of  Quth- 
rie  National  Bank  v.  Guthrie,  173  U.  B. 
628,  19  Sup.  Ot.  618,  43  L.  Ed.  796,  which, 
it  Is  contended,  holda  that  it  Is  for  the  Leg- 
islature to  determine  whether  a  general  law 
can  be  made  applicable  or  not,  and  that  the 
determination  of  the  Leglslatm'e  upon  that 
subject  is  final.  The  ease  just  dted  gives 
the  Legislature  this  absolute  power  in  cases 
where  there  Is  no  limitation  upon  the  power 
of  the  Legislature  to  act,  and  the  case  is 
not  applicable  at  all  to  ttie  case  now  nnder 
consideration,  because  of  the  act  of  Congress 
prohibiting  the  Legislature  of  New  Mexico 
from  enacting  laws  regulating  county  affairs, 
by  local  or  special  legislation. 

Counsel  for  appellees  finally  suggest  that 
the  general  law  of  1901  did  not  authorize  the 
Govemor  to  fill  vacancies  resulting  from  leg- 
islative enactment.  The  statute  provides 
that  the  Governor  shaH  fill  all  vacancies  In 
county  ofSces  which  shall  occur  by  reason 
"of  death,  resignation,  or  otherwise."  The 
contention  of  counsel  Is  that  the  word  "oth- 
erwise" should  not  be  construed  as  apply- 
ing to  such  vacancies,  because,  nnder  the 
rule  of  construction  that  general  language, 
when  used  In  connection  with  specific,  must 
be  construed  ejusdem  generis  with  the  par- 
ticular things  mentioned;  and  consequmtiy 
the  word  "otherwise"  does  not  broaden  the 
statute  BO  88  to  include  other  vacancies  than 
such  as  are  created  by  death  or  resignation. 
It  may  be  said  at  the  outset  that  the  decided 
cases  are  not  uniform  upon  this  subject,  but 
we  regard  the  weight  of  authority  to  be 
against  the  contention  of  the  appellees.  This 
rule  of  construction  Is,  of  course,  one  of  the 
general  rales  governing  the  construction  of 
statutes;  but  all  rules  tor  the  construction 
of  statutes  of  the  Legislature,  and  the  rule 
Invoked  here.  Is  but  one  of  the  several  guides 
provided  for  the  ascertainment  of  the  legis- 
lative intent 

In  Doyle  v.  Bayonne,  64  N.  J.  Law,  315, 
23  Ati.  671.  referring  to  this  rule  of  con- 
struction, the  court  says:  "The  canon  of 
conBtmctifHi  thua  put  forward,  It  may  be 
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remarked.  Is  only  one  of  the  many  guides 
for  ascertaining  the  intention  of  the  legisla- 
tive body.  It  la  a  rule  of  common  sense, 
resting  upon  ttie  notion  that  the  Legisla- 
ture has  disclosed  the  general  character  of 
the  subject  upon  which  It  was  Intent  by 
the  particular  things  or  persons  mention- 
ed, and  therefore,  when  a  general  supple- 
mentary term  fs  used.  It  had  In  mind  only 
things  and  persons  of  the  same  genera)  char* 
acter.  There  are  other  rules  designed  for 
the  BE  toe  purpose,  and  whenever,  by  the  ap- 
plication of  one  or  more  of  such  guides,  a 
contrary  Intention  Is  apparent  the  rule  ad- 
vanced must  yield;  for,  after  all,  the  only 
thing  to  be  ascertained  is,  "What  did  the 
Legislature  mean?" 

The  language  of  this  act  discloses  that 
the  Legislature  Intended  the  word  "others 
wise"  to  refer  to  vacancies  occasioned  other- 
wise than  by  death  and  resignation.  Any  oth- 
er view  would  seem  to  make  it  absolutely 
meaningless,  and  this  we  cannot  believe  the 
Legislature  Intended.  If  the  Legislature  In* 
tended  to  limit  the  power  of  the  Governor 
to  fill  vacancies  to  those  occurring  by  death 
or  resignation  only,  the  word  "otherwise" 
would  certainly  not  have  been  used.  The 
Legislature  no  doubt  had  In  mind  that  va- 
cancles  might  occor  In  county  offices  other- 
wise than  by  death  or  resignation.  A  coun- 
ty officer  might  become  a  defaulter,  aban- 
don bis  office,  and  remove  from  the  terri- 
tory, but  without  tendering  bis  resignation; 
or  If ,  as  contended  by  the  appellees  in  t^" 
case,  his  office  became  vacant  by  legislative 
enactment  It  would  not  be  a  vacancy  cre- 
ated by  death  or  resignation.  Therefore  the 
word  "otherwise"  was  added  with  the  evi- 
dent Intention  of  making  provision  for  the 
filling  by  the  Governor  of  any  vacancy  occur- 
ring in  the  county  offices  of  the  territory 
from  whatever  cause,  other  than  that  of 
death  and  resignation.  Stetutes  should  be 
construed  according  to  the  language  used, 
and  where  the  meaning  of  the  language  used 
Is  apparent  there  Is  no  necessity  for  con- 
struction, but  the  act  should  be  given  effect 
according  to  Ite  terms.  This  question  has 
been  repeatedly  before  the  courts  of  this 
country,  and  a  reference  to  them  makes  it 
clear  that  the  language  used  In  this  act  was 
used  to  extend  the  scope  of  the  act  beyond 
the  specific  words  used. 

A  reference  wUl  now  be  made  to  some  <A 
the  decided  cases  upon  this  subject: 

In  the  case  of  People  t.  Bealoba.  17  Oal. 
897,  the  court  had  under  consideration  a 
criminal  statute  as  to  the  definition  of  mwe- 
der,  to  which  there  was  added  "any  other 
kind  of  killing."  The  court  held  that  those 
words  meant  a  different  kind  of  killing  from 
that  which  had  been  prevlonsly  spedflcallj 
referred  to. 

In  Ellis  V.  Beale,  18  Me.  839,  86  Am.  Dec. 
726,  the  court  had  under  consideration  the 
following  clause:  "Cards  and  dlc^  or  any 
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other  game.**  The  court  htid  that  hone-ra- 
ciug  waa  a  game,  wlthlD  the  meaning  of  that 
statute. 

in  Foster  t.  Blooct,  18  Ala.  687.  the  Su- 
preme Court  of  Alabama  had  nnder  conslder- 
Dtion  a  statute  makf  og  it  an  offense  for  coun- 
ty Judges  and  tbelr  clerks  to  receive  Improper 
foes  from  "any  guardian,  executor,  adminis- 
trator, or  other  person."  It  was  contended 
that  tbe  words  "other  person"  must  be  con- 
strued ejnsdem  generis  with  the  preceding 
words,  and  could  mean  only  some  one  who 
bad  paid  fees  In  some  matter  relating  to  the 
administration  of  estates:  but  tbe  court  held 
that  It  meant  any  person  who  might  receive 
such  fees. 

in  Henderson  v.  Railroad  Co..  81  Mo.  608, 
the  Supreme  Court  of  Missouri,  construing 
the  following  clause  of  tbe  statute,  "horses, 
cattle,  mnlea  or  other  animals,"  held  that  the 
term  "other  animals"  Included  bogs. 

The  Supi^me  Court  of  Ohio,  In  the  case  of 
State  T.  Kelly,  32  Ohio  St  429.  construing  an 
act  making  the  county  treasurer  liable  for 
receiving  "any  further  money  out  of  the 
treasury  for  fees,  clerk's  hire  or  otherwise,"- 
held  that  the  word  "otherwise"  comprehend- 
ed every  case  of  getting  money  out  of  tbe 
treasury  other  than  whai-  the  law  provided 
to  be  legitimate. 

The  Sopreme  Court  of  IIHdoIs,  in  constru- 
ing a  statute  wherein  power  was  given  to 
married  women  to  acquire  property  by  "de- 
scent, devise  or  otherwise,"  held  that  ihc 
term  "otherwise"  includes  an  acquiaitioo  hy 
purchase.   Carpenter  v.  Mitchell,  54  111.  131. 

The  Supreme  Court  of  New  Jersey,  in  the 
case  of  Black  v.  Canal  Co.,  22  X.  J.  £q.  400. 
beld  that  the  word  "otherwise,"  which  is  al- 
ways a  relatlTe  word.  Is  different  from  that 
to  which  it  relates. 

The  Supreme  Court  of  Pennsylvania,  con- 
struing a  statute  authorizing  boroughs  to 
make  regulations  respecting  "the  hawking 
and  peddling  of  market  produce  or  other  arti- 
cles in  the  borough,"  held  that  tbe  words 
"other  articles"  included  everything  which 
may  t>e  disposed  of  by  the  method  of  hawk- 
ing and  peddling.  Warren  v.  Geer,  117  Fa. 
211,  11  Atl.  415. 

The  Supreme  Court  of  Michigan  had  un- 
der consideration  a  statute  giving  a  right  of 
action  to  "every  wife,  child,  parent,  guard- 
ian, husband  or  other  person"  injured  by  any 
intoxicated  person.  It  was  contended  by 
counsel  that  the  plaintiff  did  not  belong  to 
tbe  classes  enumerated,  or  anything  similar, 
and  thwefore  could  not  be  Included  within 
the  phrase  "other  person."  The  court  beld 
that  the  words  "otlier  person"  were  intended 
to  cover  all  persons  Injured  by  an  Intoxicated 
person.  Flower  v.  Wltkovsky,  69  Mich.  373, 
m  N.  W.  364. 

In  Minnesota  a  statute  was  enacted  which 
authorized  the  formation  of  corporations  for 
Tarloas  kinds  of  business  specUlcaUy  enumer- 
ated, followed  by  tbe  general  word%  **ot 
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other  lawful  hnBlness.**  Defendant's  coim- 
sel  invoked  the  rule  that,  when  particular 
words  are  followed  by  general  words,  tbe 
general  words  are  restricted  in  meaning  to 
objects  of  the  kind  particularly  enumerated. 
The  court,  however,  held  that  the  words  "or 
other  lawful  business"  were  added  for  the 
purpose  of  including  any  kind  of  business  not 
elsewhere  provided  for,  and  which  might 
have  been  omitted  from  the  previous  particu- 
lar enumeration. 

In  the  case  of  Whelen's  Appeal,  70  Pa.  429. 
the  Supreme  Court.  In  construlhg  the  phrase 
"money,  stocks  or  otherwise,"  held  that  the 
word  "otherwise"  enlarged  tbe  scope  of  the 
statute  BO  as  to  cover  anything  of  value, 
whether  real  estate,  evidence  of  debt,  or  any 
kind  of  personal  property. 

The  Supreme  Court  of  Connecticut,  con- 
struing a  statute  using  the  term  "building 
or  other  property,"  and  In  which  case  de- 
fendant's counsel  Invoked  the  benefit  of  the 
rule  which  would  make  tbe  general  words 
"of  other  property"  Include  only  subjects 
ejusdem  generis,  tbe  court  refused  to  sus- 
tain the  constructloo  contended  for.  Gris- 
sell  V.  R.  R.  Co..  54  Conn.  467,  9  Atl.  187,  1 
Am.  St  Rep.  138. 

In  tbe  case  of  Pittsburgh  R.  Co.  v.  Ma- 
honey.  148  Ind.  197,  4G  N.  E.  917.  47  N. 
E.  464,  40  U  R.  A.  101.  62  Am.  St.  Rep.  503, 
the  court  was  considering  the  effect  of  a 
clnuse  in  a  contract  in  the  following  terms: 
"He  'released  snid  company  from  any  and 
all  liability  for  and  in  respect  to  any  such 
damage,  Injury,  or  death,  by  reason  of  neg- 
ligence or  otherwise,'  between  a  railroad 
company  and  one  of  Its  employes."  The 
court  in  that  case  said:  '*The  words  'such 
damage.  Injury,  or  death*  refer  to  the  stated 
damage  to  property,  injury  to  person,  or  to 
his  death;  but  they  are  not  confined  to  the 
special  negligence  previously  stated,  but  to 
negligence,  general  or  otherwise.  The  word 
"otherwise"  Includes  such  liability  as  might 
arise  from  any  other  cause  or  In  a  differ- 
ent manner. 

In  all  of  the  above  ca'ses,  and  many  more 
to  which  reference  might  be  made,  the 
same  doctrine  of  con^itruction  was  invoked 
as  tbfit  Invoked  In  this  case;  but  the  con- 
struction contended  for  was  not  adopteij  by 
the  court.  On  tbe  contrary,  the  courts  re- 
garded tbe  term  "otherwise"  as  enlarging 
the  scope  of  tbe  statute,  so  as  to  make  it 
applicable  to  other  matters  and  things  than 
those  Included  In  the  specific  words  pre- 
ceding tbe  general  terms.  The  language  of 
our  own  statute  as  clearly  indicates  tbe  In- 
tention of  the  Legislature  to  enlarge  tbe 
scope  of  tbe  statute,  so  as  to  embrace  a 
vacancy  occurring  in  any  other  manner  than 
those  embraced  in  the  specific  terms,  as 
did  the  language  used  in  the  cases  above  re- 
ferred to. 

Zq  deciding  the  case  in  the  court  bclon- 
tbe  learned  Judge  In  construing  this  statute 
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said:  "It  tbft  word  ^oOerwlsflr  it  to  be  con- 
Btroed  to  mean  'mnr  Tacaocy,*  then  ttie 
words  'caused  by  reason  of  death,  resigna- 
tion or  removal'  were  suiplnaage,  and  most 
stand  for  naught,  because  they  are  Included 
In  the  words  'any  racancy.*"  It  was  not 
surplusage  for  the  Legislature  to  use  the 
speclflc  terms,  as  they  are  effectlTe  parts  | 
of  the  act.  The  Legislature  Intended  the  ! 
act  to  apply  to  vacancies  occurring  by  rea- 
son of  donth  or  resignation,  but  the  word 
"otherwise**  was  added  to  cover  other  racan- 
cies  which  might  occur  In  the  future  frcHn 
other  causes  tiian  those  speclflcally  enumtt- 
nted.  While,  in  one  sense,  the  word  "others 
wise"  might  be  broad  enough  to  Include  va- 
cancies referred  to  by  the  spedflc  tenns,  It 
had  a  special  significance  aleo— that  of  ex- 
tending the  scope  of  the  statnte  beyond 
the  limitation  of  the  spedflc  terms.  In  add- 
ing tba  word  "otherwise"  the  L^sUturs 
Ouiiittlcas  had  In  mind  the  c<natmcti(»i 
placed  apon  the  organic  act  by  this  court 
In  the  Uatter  of  tbe  Attorney  Oweral,  2 
N.  M.  49,  In  relation  to  tbe  fllUnf  of  vacan- 
cies  In  the  territorial  offices,  wherein  the 
court  held  that  there  was  no  power  to  flU 
a  racancy  occurring  fn  vacation  otherwise 
than  by  reason  of  death  or  resignation.  Thua 
by  the  adding  of  tbe  word  "otherwise"  a  more 
llbural  construction  would  be  secured  as  to 
county  offices. 

These  considerations  lead  us  to  the  con- 
clusion that  section  8,  c.  27.  p.  88,  Laws 
1008,  as  amended  by  chapter  49,  p.  80,  Lawa 
1903,  Is  void,  being  In  conflict  wlCb  tbe  act 
of  Congress  «iq;Mroved  July  80,  1886,  as 
amended  by  Act  Gong.  July  19.  1888,  pro- 
hibiting local  and  special  legislation  regulat- 
ing county  and  townsblp  affairs.  Appolleei 
r^y  upoa  Mcthm  8  above  referred  to  as 
the  sole  source  of  their  appointments  and 
authority  to  hold  the  offices  now  claimed 
by  them;  and,  as  we  have  arrived  at  the 
oonclnsloo  that  said  section  is  void,  it  fol- 
lows, as  a  necessary  consequence,  that  their 
right  to  hold  office  must  be  denied.  In 
rendering  Judgment  ^dismissing  tbe  cause  in 
the  court  below  error  intervened,  necessitat- 
ing tbe  reversal  of  the  cause. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  restate  the  cause  and  proceed 
In  accordance  with  this  opinion.  It  Is  so 
ordered. 

MILLS,  0.  J.,  and  PARKBR,  J.,  concur. 
BAKER,  J.,  having  heard  the  case  bdow, 
did  not  participate  In  this  declslm.  His 
reasons  in  support  of  his  decision  below 
are  died  herewith.  MANN,  J.,  did  not  hear 
the  oral  argumenta  and  therefore  did  not 
participate  In  this  decision. 

POPS,  J.  (concurring  specially).  I  concur 
in  the  judgment  of  reversal  upon  Qie  ground 
Qiat  the  acts  of  the  L^ldature  set  up  In 
tbe  Iretnm  are  void  under  tbe  provisions 


of  tbe  Springer  act  pn^blUng  spedal  leg- 
islation regulating  county  aflate  Any  pre- 
sumption in  favor  of  the  legislative  action, 
that  the  act  In  Question  was  neceaaarily  In- 
cidental to  the  creation  of  the  new  connty 
of  Sandoval,  and  thtis  by  tbe  act  of  Con- 
gress of  July  19,  1S88,  excepted  from  the 
I  operation  of  the  Springer  act.  Is  In  my 
!  judgment  sufficiently  disposed  of  by  the  fol- 
lowing facts:  Tbe  act  creating  the  county 
of  Sandoval  did  not  take  effect  nntll  April 
14,  1903.  Notwithstanding  this  tbe  peraona 
here  proceeded  n  gainst  were  constituted 
commissioners  of  tbe  county  of  BemaUHo 
on  March  12,  1903,  orw  a  month  before  the 
new  county  came  into  being.  They  were 
required  to  qualify  not  later  than  April  6. 
1903,  over  a  week  before  that  date.  They 
wwe  required  to  elect  an  asseflsor  and  a 
probate  judge  for  Bernalillo  county  at  least 
four  days  before  tbe  new  county  existed. 
Tbe  character  of  tbe  usurpation  consequent 
upon  these  acts  may  be  Inferred  from  the 
fact  apparent  In  the  record  that  the  presoit 
respondenta  went  Into  office  the  tot  next 
day  after  the  Legislature  acted,  and  ovor 
a  month  before  the  new  connty  ff^^tfid. 
Leglslatloa  irtdch  brings  about  aiich  an  in- 
vasion of  tbe  rli^ts  of  a  sln^  eommnnitx 
to  regulate  the  personnel  of  Ita  most  Im- 
portant local  governing  beard  la  in  my  judg- 
ment violative  of  the  congreaslooal  guaran^ 
against  special  I^lslation  Interferliv  with 
county  affairs. 

BAKER.  J.,  by  virtue  of  section  884^ 
Comp.  Laws  1887.  flies  his  reaxms  for  bis 
decision  In  the  district  court;  which  can 
be  best  done  by  quoting  Us  opinion  filed  la 
this  cause  in  the  district  court  as  follows: 

"In  tbe  District  Court,  Bernalillo  Oonnty, 
Territory  of  New  Mexico. 

"Territory  of  New  Mexico  ex  rel.  Thomas  J. 
Gurrau  et  al.  v.  Tomas  O.  Qutiwrea 
and  Severe  Sanches. 

'TlLls  is  an  action  based  ixfioa  an  InfOT^ 
matlon  by  the  Solicitor  General  of  tbe  ter- 
ritory of  New  M^co  against  Tomas  C. 
Gutlerres  and  Severo  Sancbes  to  require 
tbe  respondents  to  show  by  wluit  warrant 
or  authority  they  hold  tbe  offices  of  mem- 
bers of  the  board  of  county  commission- 
ers of  Bernalillo  connty.  Tbe  respondents, 
for  answer  to  flie  Information,  say  that 
they  hold  said  offices  by  virtue  of  an  act  of 
the  L^lslature  approved  March  10,  1903, 
which  said  act  Is  In  part  as  follows: 

"  'Sec.  8.  That  T.  a  Outlarez,  to  All  tbe 
unexpired  term  of  the  Second  district,  and 
Severo  Sanchez  b^  and  they  hereby  are, 
appoUited  and  constituted  county  commia- 
sioners  for  the  county  of  Bernalillo,  as  tbe 
same  Is  constituted  after  the  creation  of 
Sandoval  county,  and  the  said  T.  O.  Outier- 
rea  and  8ev«o  Sancbei  shall  qualify  as 
said  county  commissioners  on  or  before  the 
6tb  day  of  April,  1903.' 
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'To  said  antwer  the  Sollcitot  Oeneni  flies 
■  general  demurrer.  Tlie  denmrrer  raises 
the  qnestloD  of  the  validity  of  said  act  If 
■aid  act  iB  InraUd,  tbe  Solicitor  General's 
demurrer  must  be  sustained,  and  the  re- 
q>0DdeDts  adjudged  to  be  holding  said  ofiA- 
ces  without  authority  or  warrant  of  law,  and 
must  be  ousted.  If  said  act  Is  valid  the  de- 
murrer must  be  overruled,  and  the  Informa- 
tion dismissed. 

"Congress,  in  establishing  the  territorial 
government  of  New  Mexico,  divided  Its  pow- 
ers, as  Is  usual  ia  republican  forms  of  gov- 
emment;  into  the  executive,  the  l^lslatlve, 
and  the  jndlclal.  The  ocecuUve  power  Is 
vested  In  the  Governor  of  the  territory.  Sec- 
tion 3,  Organic  Act,  approved  September  SO, 
1^.  The  legislative  power  of  the  territory 
Is  vested  In  the  Governor  and  the  legislative 
assembly.  Section  S,  Organic-  Act  supra. 
The  'judicial  power  of  the  territory  was  vest- 
ed in  a  Supreme  Court  district  courts,  pro- 
bate courts,  and  in  Justices  of  the  peace.' 
Section  10,  Organic  Act  Sectioa  8  of  said 
<»vanic  act  provides  that  'all  township,  dis- 
trict and  comity  officers  •  •  *  shall  be 
appointed,  or  elected,  as  the  case  may  be, 
in  such  manner  as  shall  be  provided  by  the 
Governor  and  legislative  assembly  of  the  ter^ 
rltory  of  New  Mexico.'  This  section  Tras 
amended  on  September  9,  1850  (sectloD  1867, 
Rev.  St  U.  S.  1S78),  and  so  far  as  It  relates 
fee  the  subject-matter  of  the  quotation  from 
section  8  it  was  a  re-enactment,  and  reads 
as  fellows:  'All  township,  district  and  coun- 
ty ofBcers  shall  be  appointed  or  elected  in 
such  manner  as  may  be  provided  by  the 
Governor  and  legislative  assembly  of  each 
terrttory.'  Chapter  818  (24  Stat  170)  pro- 
vides that  the  Legislatures  of  the  territories 
of  the  United  States  now  or  hereafter  to  be 
organized  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases: 
•  •  •  Regulating  county  and  township  af- 
fslrs ;  •  *  •  granting  to  any  corporation, 
association,  or  individuals  any  q>ecial  or  ex- 
clusive privileges.  Immunity,  or  franchise 
whatever.'  This  was  amended,  or,  rather, 
given  a  ccmstmctlon  at  the  time  the  act  of 
the  New  Mexico  Leglslatture  creating  San 
Jnan  county  was  approved,  as  follows:  That 
nothing  in  the  act  approved  July  30,  1886, 
entitled  "An  act  to  prohibit  the  passage  of 
local  or  special  laws  In  the  territories  of  the 
United  States,  to  limit  territorial  indebted- 
ness, and  for  other  purposes,"  shall  be  con- 
strued to  prohibit  the  creation  by  territorial 
Legislatures  of  new  counties  and  the  loca- 
tion of  the  county  seats  thereof.'  Section  2, 
c;  679,  approved  July  10,  1888. 

"Section  660  of  the  Complied  Laws  of 
New  Mexico  provides:  'E^ch  county  shall 
be  divided  by  the  first  board  ot  commission- 
ers holding  office  into  three  compact  districts 
as  equally  in  proportion  to  population  as  pos- 
sible, numbered  respectively  by  one,  two, 
and  three,  and  shall  not  be  subject  to  alter- 
%tion  «ftener  than  once  In  two  years,  and 


one  commissioner  shall  be  elected  from  oaeh 
SDch  districts  by  the  votes  of  the  whole 
couDty,  as  herein  provided.'  Section  688  ot 
said  Compiled  Laws  provides:  'Any  vacancy: 
that  may  hereafter  occur  In  the  board  of 
county  commlssioneFS  of  any  county  by  rea-t 
son  of  death,  resignation,  removal  or  other- 
wise, of  any  one  or  more  county  commission- 
ers, sball  be  filled  by  appointment  to  b* 
made  by  the  Governor  of  the  teriitory.' 

"The  foregoing  comprises  the  statutes  of 
Congress  and  of  the  Legislature  of  New 
Mexico  on  the  subject-matter  before  us, 
down  to  the  act  complained  of.  It  will  be 
observed  In  section  1857,  Rev.  St  U.  S.,  su- 
pra, that  Congress  not  only  conferred  upon 
the  legislative  power  of  the  territory  the  au- 
thority to  appoint  or  cause  to  be  elected  in 
anch  manner  as  the  legislative  power  may 
provide,  but  It  makes  it  the  duty  of  the  leg- 
islative power  of  the  territory  to  appoint  or 
elect  in  such  manner  as  they  provide,  the 
several  county  officers  in  the  territory.  The- 
language  Is  as  follows:  'All  county  officers- 
shall  he  appointed  or  elected  in  such  mannw: 
as  may  be  provld,ed  by  the  Governor  and  tbe^ 
legislative  assembly  of  each  territory.'  It 
will  be  further  observed  that  there  is  notlk- 
Ing  in  the  Constitution  of  the  United  States,, 
the  organic  act  establishing  the  territory 
New  Mexico,  nor  In  any  of  the  acts  of  Con- 
gress, designating  what  county  officers  tb»» 
shall  be  in  the  territory  of  New  Mexico. 
That  is  granted  by  implicBtlon  to  the  l^ls- 
lative  power  or  branch  of  the  territorial  gov- 
ernment When  such  offices  have  been  cre- 
ated, where  Is  the  power  to  fill  these  offices, 
and  by  what  means?  Referring  to  section 
1857,  supra,  we  find  that  'all  •  ♦ 
county  officers  shall  be  appointed  or  elected 
in  such  manner  as  may  be  provided  by  the 
Governor  and  legislative  assembly  of  each 
territory.'  By  this  act  of  Congress  the  sole 
and  exclusive  power  to  All  county  offices  is 
vested  in  the  legislative  power,  with  author- 
ity to  delegate  such  i>ower  to  the  voters  of 
the  several  counties,  to  be  exercised  In  sucb 
manner  as  may  be  provided  by  the  legisla-' 
tlve  power;  or  the  legislative  power  may 
appoint  such  officers.  By  the  casual  observ- 
er it  would  be  contended  that  It  is  a  vested- 
right  in  every  conununlty,  or  at  least  every, 
county,  to  elect  its  own  officers,  believing' 
in  local  self-government;  but  when  we  look 
at  the  iast-mentloued  act  of  Congress  we 
find  that  the  voter  has  no  such  inherent 
right  and  In  fact  the  only  way  In  which  a 
county  can  have  county  offices  and  county 
officers  Is  through  the  legislative  power  as 
given  It  by  Congress,  and  that  Instead  of  It 
t>eing  a  local  self-government,  county  officers, 
may  be  appointed  by  the  legislative  power, 
or  by  delegating  such  power  to  some  peraon- 
or  persons,  entirely  ignoring  the  right  of  lo- 
cal self-government  and  the  right  of  the  peo- 
ple of  each  county  to  elect  Its  own  officers.. 

"The  following  case  Is  of  much  assist^ 
ance  to  ns  In  constmli^  section  1S57,  Rev. 
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:8t,  supra:  In  this  case  (People  ex  rel  Wa- 
•AerataD  t.  Freemao,  80  Oa).  283.  22  Pac.  173, 
13  Am.  St  Rep.  122)  a  statute  of  California 
ts  construed.  The  statute  provided  that  the 
state  library  is  under  the  control  of  a  board 
■of  trustees,  consistttif;  of  five  members,  elect- 
ed by  the  Legislature  In  joint  convention  as- 
(semhled,  and  holding  their  ottlcea  for  the 
4erm  of  four  years.  The  action  was  one  on 
""information  in  the  nature  of  quo  warranto, 
Ihistltuted  by  the  Attorney  Genera)  through 
:speclai  counsel,  upon  the  relation  of  W.  K. 
Waterman,  Oovemor  of  the  state  of  Cali- 
tf«mla,  against  A.  O.  Freeman,  to  test  blB 
Tight  to  hold  the  office  of  trustee  of  the  state 
■library  under  and  by  virtue  of  Pol.  Code 
<U.  I  2292.'  It  was  contended  upon  the  pert 
«C  the  relator  that  the  appointing  to  office 
-was  intrinsically,  essentially,  and  excluslve- 
!1y  an  executive  function,  and  therefore  that 
•It  could  not  be  exercised  by  the  Legislature. 
On  the  part  of  respondent  It  was  contended 
^feat  there  ia  a  specific  provision  in  the  Con- 
«t3tutfon  permitting  the  Legislature  to  thus 
saiipolQt,  citing  section  4  of  article  20  of  said 
<^stItutIon,  which  reads* as  follows:  'AH 
^ifflcers  or  commissioners  whose  election  or 
^appointment  Is  not  provided  for  by  this  Con- 
latitutlon,  and  all  officers  or  commissioners 
■whose  offices  or  duties  may  hereafter  he  cre- 
dited by  law,  shall  be  elected  by  the  people 
•€tr  appointed,  as  the  Legislature  may  direct.' 
The  Supreme  Court  in  passing  upon  this 
•question  said:  'On  the  contrary,  it  had  not 
•only  been  decided  in  other  states  of  the  Un- 
'ion,  under  Constitutions  containing  provi- 
isions  substantially  equivalent  to  the  sec- 
tions above  quoted  from  our  own,  that  the 
'T^eglslature  could  fill  oIDces  by  Itself  creat- 
«ed,  but  our  own  Supreme  Court,  construing 
^identical  provisions  of  our  own  Constitu- 
tion, had  come  to  the  same  conclusion.' 
from  a  careful  perusal  of  this  California 
^ase,  it  will  be  seen  that  the  court  clearly 
and  distinctly  sets  out  the  three  departments 
of  government,  and  discusses  whether  or  not 
«ectloB  4  of  article  20  of  the  Constitution  In- 
tfringed  upon  the  executive  department  Aft- 
•er  holding  that  it  did  not  it  then  finds  that 
the  Legislature  may  fill  offices  by  Itself  cre- 
:ated. 

"This  seems  to  have  a  very  close  resem- 
fblauce  to  the  ease  under  consideration.  Sec- 
ftioa  1857,  supra,  has  the  same  relation  to 
Kew  Mexico  as  section  4,  art  20,  of  the  Con- 
Mtitutlon  of  California  has  to  the  state  of 
(California ;  and  It  will  be  observed  that  said 
iscction  4  provides  'that  all  officers  or  com- 
»ilssioners  whose  election  or  appointment  Is 
not  provided  for  by  this  Constitution,  and 
mil  officers  or  commissioners  whose  ofilces 
4uid  duties  may  hereafter  be  created  by  law, 
rsliall  be  elected  by  the  people  or  appointed 
as  the  Legislature  may  direct'  Ton  will  ob- 
•serve  that  section  1857,  Rev.  St,  supra,  pro- 
Tides  'that  all  county  officers  shall  be  ap- 
^Inted  or  elected  In  such  manner  as  may  be 
(Kovlded  by  the  Governor  and  legislative  as- 


sembly of  each  territory.*  They  are  strik- 
ingly similar;  there  being  do  proriaion  in  all 
the  laws  establishing  the  territory  of  New 
Mexico,  or  acts  of  Congress  since  then,  that 
provides  for  a  single  county  officer  or  the 
filling  of  a  single  county  office,  but  leaves  it 
to  the  legislative  power  to  appoint  or  elect 
In  California,  under  the  said  section  of  their 
Constitution,  such  officers  as  under  the  pro- 
vision may  be  created  shall  be  elected  by  the 
people  or  appointed,  as  the  Legislature  may 
direct:  and  there  it  is  held  that  officers 
elected  or  app(^ted  by  the  Legislatdre  itself 
under  such  a  provision  were  not  elected  or 
appointed  In  conflict  with  the  Constitution. 
In  all  the  law  hereinbefore  cited,  there  is  no 
express  provision  for  filling  vacancies  In 
county  offices.  In  the  power  to  create  an  of- 
fice la  implied  the  power  to  fill  the  office.  It 
would  be  mere  folly  to  grant  the  power  to 
create,  with  no  means  provided  for  the  fill- 
ing of  such  office.  Therefore  I  think  we  may 
assume  that  no  one  will  contend  but  what 
there  Is  a  power  somewhere  to  fill  a  vacancy 
in  an  office  that  has  been  created  by  the  leg- 
islative power  of  the  territory.  It  certainly 
cannot  be  contended  that  there  Is  any  power, 
except  that  of  the  legislative  power  in  the 
first  instance,  to  provide  the  manner  and 
means  of  filling  all  offices  of  the  kind  and 
character  In  question  here. 

"We  have  cited  authority  for  the  creating 
of  new  counties  In  the  territory.  This,  of 
course.  Implies  the  authority  to  change  the 
old  couutiea.  So  when  Sandoval  county  was 
created,  the  act  creating  it  Interfered  with 
BernaliHo  county,  both  as  to  territory  and  as 
to  its  officers.  It  created  the  vacancies  of 
county  commissioners  in  Bernalillo  county. 
The  contention  and  Issne  In  this  case  is,  bow 
or  by  whom  shall  the  said  vacancies  be  filled? 
or,  more  tersely  expressed,  had  the  legisla- 
tive power  of  the  territory  authority  to  fill 
these  vacancies?  If  the  authority  to  fill 
county  offices  was  vested  in  the  legislative 
power  of  the  territory  by  Congress,  as  ex- 
pressed In  said  section  1857,  Rev.  St,  supra, 
it  was  the  duty  of  the  legislative  power 
(comprising  the  Governor  and  the  l^slative 
assembly)  to  fill  said  vacancies,  or  it  must 
delegate  that  power  either  to  the  people  to 
elect,  or  to  the  Governor  or  to  some  one  else 
to  appoint  or  such  vacancies  must  continue. 
Nelttier  the  Governor  nor  the  people  have  tbe 
inherent  power,  or  any  power,  to  fill  vacan- 
cies In  the  office  of  county  commissioners, 
unless  such  power  Is  granted  them  by  the 
legislative  power.  If  the  legislative  power 
cannot  directly  fill  such  vacancies,  then  had 
tbe  legislative  power  authority  to  delegate 
such  power  to  any  person  or  pePBons?  In 
short.  Is  It  possible  for  the  l^lslatlve  power 
to  delegate  to  others  to  do  that  which  it  had 
no  power  to  do  Itself?  The  learned  counsel 
for  the  Solicitor  General  devotes  considera- 
ble space  to  local  Relf-govemment  and  con- 
tends that  If  tlio  Legislature  can  appoint  of- 
ficers in  this  manner,  be  appreheuds  dire  and 
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fearful  resnlta.   We  are  Dot  called  upon  to  ; 
express  our  views  of  the  virtues  of  local  self-  j 
government,  nor  to  predict  tbe  efTects  upon  | 
the  people  in  case  tbe  law  Is  upheld  by  tbe  i 
court    It  Is  our  whole  duty  to  decide  what 
the  law  is;   not  what  it  ought  to  be.  We 
are  called  upon  to  construe  what  Oongress, 
la  its  wisdom,  meant  when  It  Bal(f  'All 
county  officers  sball  be  appointed  or  elected 
In  such  manner  as  shall  be  prorfded  by  tbe 
Oovemor    and    tbe    legislative  assembly.' 
Would  It  not  be  willful  misconstruction  to 
say  tbat  tbe  foregoing  language  meant  the 
people  or  tbe  Governor  had  the  Inherent  or 
primary  legal  right  to  All  vacancies  in  the 
offices  of  county  commissioners?   Would  It 
not  do  extreme  violence  to  our  mother 
tongue? 

"It  la  contended  that  the  appointment  of 
OuHerrez  and  Sanchez  by  the  legislative  en- 
actment complained  of  was  local  and  spe- 
cial, r^ulatlng  the  affairs  of  Bernalillo 
county.  The  appointment  by  the  legislative 
power  of  Qutlerrez  and  Sanchez  as  county 
commissioners  of  Bernalillo  county  was  cer- 
tainly special  and  local  l^lslatlon.  In  tbe 
very  nature  of  things  It  bad  to  be;  but  we 
cannot  concede  that  It  was  'regulating  coun- 
ty affairs.'  Tbe  duties  of  county  commis- 
sioners are  speciflcally  prescribed  by  the 
statute  of  the  territory.  When  a  oouuty 
commisadoner  compiles  with  the  law,  be  acta 
aa  a  county  ocnmnissloDer.  When  he  does 
anything  elsei  he  Is  not  a  county  oonunl^ 
doner,  but  acts  as  an  individual.  af- 
fairs— business  and  madiinery— of  the  coun- 
ty are  not  affected  or  regulated  differently 
bf  a  change  of  county  commissioners.  There 
is  but  one  way  prescribed  for  all  county  com- 
miatfonera  to  act,  and  tbat  Is  In  compllanca 
with  the  law  of  tbe  territory.  When  one 
commissioner  drops  out  and  another  takes 
his  place,  there  Is  no  change  in  the  affafrs  of 
tbe  county.  A  county  commissioner  la  no 
more  a  part  of  the  affairs  of  the  county  than 
la  an  engineer  a  part  of  the  locomotive.  Let 
OS  concede,  for  tbe  sake  of  argument,  that 
tbe  act  was  an  Interference  with  or  regnla- 
tloD  of  coonty  affairs.  If  so.  would  it  have 
been  leaa  so  had  the  legislative  power.  In- 
stead of  acting  and  using  the  power  vested  In 
it  by  Congress  directly,  delegated  It  to  the 
Ooveruor  to  appoint  or  to  tbe  people  to 
elect?  Would  using  that  power  secondhand- 
ed  tree  it  tnm  tbe  objection  urged?  Had 
political  paitica  JMnninated,  and  of  the  nomi- 
neea  two  individuals  been  elected,  would  not 
tba  Indlvidnala  thus  elected  have  been  grant- 
ed special  and  exclusive  privileges,  immnnl" 
ty,  or  franeUae  (If  It  be  a  ftmncblse)?  Woe 
power  to  All  vacancies  do  we  not  and  are  we 
not  ocmipelled  to  go  back  to  section  186T, 
Her.  St  supra,  and  either  take  It  direct  or 
Alter  it  thniui^  some  agency  provided  by  the 
legislative  power?  After  all.  it  is  the  legis- 
lative power  that  doea  It 
.  "The  Solicitor  General,  through  bis  learn- 
ed repreaentattvee,  lays  great  stress  upon 


tbe  case  of  Morrison  v.  Bacbert  112  P».  329.. 
B  Atl.  739.  It  is  difficult  to  understand  how- 
one  could  apply  the  principles  of  that  eamn 
to  the  one  at  bar.  In  a  nutshell,  the  Ije^^s^ 
lature  of  Penusylvanla  provided  that  im 
counties  of  not  more  than  150.000  nor  tese* 
than  10,000  inhabitants  the  fees  for  protlio»- 
otiiry  should  be  ch.inged,  and  tbet  the^ 
should  have  an  Increase  In  fees  tor  servitreHt 
from  the  Inhabitants  of  the  county  tbac 
should  be  called  upon  to  do  buslnesa  wltin 
such  officer.  Tbe  Supreme  Court  of  titer 
state  of  Pennsylvania  held  that  thai  waat 
regulating  the  affairs  of  counties.  Why^  off 
course  It  was.  They  also  say:  The'  pro- 
thonotary  Is  a  county  officer.  White  Urn 
fees,  when  received  by  him,  ai'e  his  private 
property,  they  are  paid  by  the  people  of  ttk» 
county:  not,  indeed,  assessed  upon  al)  thar 
taxpayers,  as  a  salary  would  be,  bst  vtfom 
all  citizens  who  hare  business  with  tbe  offie*' 
or  litigation  In  the  courts.  Every  citizeo^  off 
tbe  county  may  be  affected  by  such  an  act;, 
and  most  of  them  surely  will  be.'  And  wb» 
they  are  affected  by  such  an  act  they  pay- 
more,  and  In  the  aggregate  the  citizens  of 
county  were  compelled  to  pay  more,  for  wbak 
was  done  than  tb^  bad  uuder  the  foruicr 
act  It  became  local  and  special,  and  affect- 
ed tbe  regulation  of  the  affairs  of  countlvehi. 
In  the  case  at  bar  there  is  no  such  change  eff 
salary.  There  Ls  not  one  cent  more  nor  emr- 
cent  less  paid.  In  other  words,  tbe  machine> 
moves  along  Just  tbe  same,  only  It  has  a  dl£- 
fereut  engineer. 

"It  is  contended  tbat  vacancies  sfaooM  be- 
filled  by  tbe  general  law  now  upon  the  stat- 
ute book,  being  section  688  of  tbe  CompiteA 
Laws  of  New  Mexico  as  berelnbefoi-e  qowt- 
ed.  It  will  be  observe^  tbat  said  last-men- 
tloned  section  provides  that  'any  vacancies 
tbat  may  hereafter  occur  in  the  hoard  of 
county  commissioners  of  any  county,  by  rea- 
son of  death,  raslgnation.  removal  or  otbo^ 
wise,  sball  be  filled  by  appointment  by  th» 
Governor.'  In  tbe  case  at  bar  tbe  Govern- 
or could  not  fill  by  reason  of  a  vacancy  oe- 
cnrrlng  by  death,  resignation,  or  removal. 
There  is  not  mentioned  the  filling  of  vacan- 
cies caused  by  legislative  enactment  unlesft 
it  is  Implied  In  the  word  'otherwise.'  Tbe- 
duty  of  defining  the  word  'otherwise,'  as 
used  by  the  Legislature,  is  Imposed  upon  QSt. 
We  might  inquire  why  tbe  legislative  pown- 
delegated  to  the  Oovemor  tbe  authority  t» 
fill  vacanclea  at  all.  Certainly  the  LegiBlw- 
ture  would  not  liave  delegated  such  power, 
had  there  been  a  vacancy  occurring  while  tbe 
ZieglsIatUTe  was  in  session.  The  sesslOD  aC 
tbe  Legislature  being  limited  by  law  to  M 
days,  that  leavea  tbe  balance  of  two  yenrK 
in  which  no  vacancy  could  be  filled,  unlesH 
such  power  to  flU  had  been  delegated  to  sosae 
person  or  persons.  If  no  provision  had  been 
made  by  tbe  legislative  power  to  fill  raeaK- 
des,  could  they  have  been  filled?  Yes;  hy 
the  legislative  power,  and  by  it  only.  It  tbv 
Leglslatnre  Intended  tbat  any  vacancy  that 
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laay  occur  Bbatl  be  filled  hj  appointment  hj 
ihe  Goveruor,  why  would  it  specifically  point 
out  racanclea  caused  by  death,  realgnatlon, 
or  removal?  It  would  be  a  serious  charge 
against  the  legislative  intelligence  that  It 
mc-int  any  vacancy  that  might  occur 'shall 
be  filled  by  appointment  by  the  Governor, 
after  employing  the  language  it  did.  If  the 
word  'otherwise'  is  to  be  construed  to  mean 
'any  vacancy,'  then  the  words  'caused  by  rea- 
son of  death,  resignation,  or  removal'  were 
-surplusage  and  must  stand  for  naught,  be- 
cause tbey  are  included  in  the  words  'any  va- 
cancy.' We  believe  It  to  be  a  universal  rule 
of  construction  that,  when  geueral  words  fol- 
low particular  and  specific  words,  tbe  gen- 
eral words  are  confined  in  meaning  to  the 
things  of  like  kind  and  nature  designated  by 
the  specific  words.  Sutherland,  Stat  Const 
{  268;  Jensen  t.  State  (Wis.)  19  N.  W.  374; 
State  v.  Dennlson  <Xeb.)  82      W.  383. 

"In  the  Wisconsin  case,  supra,  an  Indict- 
ment was  found  under  a  section  of  the  lair 
•which  provided:  *If  any  tavern  keeper  ©r 
^ther  person  shall  sell,  give  away,  or  barter 
■any  intoxicating  Uquora  on  the  first  day  of 
the  week,  commonly  called  Sunday,  or  on  the 
day  of  the  annual  town  meeting,  or  the  annu- 
al election,  such  tavern  keeper  or  other  per- 
sons offending  sball  be  deemed  guilty  of  a 
misdemeanor'  The  words  'or  other  person,' 
following  the  words  'tavern  keeper'  would 
aeem  to  have  been  used  In  the  very  broad- 
est sense.  Tbe  indictment  charged  the  de- 
fendant with  having  sold  liquor  on  Sun- 
day In  violation  of  this  statute,  without  chan- 
ging his  occupation.  The  lower  court  held 
that  the  words  'or  other  person'  Included 
any  and  all  persons.  The  Supreme  Cotirt  of 
Wisconsin,  however.  In  construing  this  sec- 
tion of  the  law,  said:  The  words  "tavern 
Iteeper"  indicated  very  clearly  the  class  of 
persons  against  whom  the  act  was  aimed, 
and  tbe  general  words  "other  persons"  must 
under  the  familiar  rule,  "noscltur  a  soclis," 
be  taken  to  mean  a  similar  class  of  persons, 
and  not  to  be  extended  so  as  to  Include  all 
persons' — and  cite  a  long  list  of  autborltiee 
in  support  of  such  construction.  They  fu> 
ther  say:  'The  words  "tavern  keeper,"  as 
used  In  this  statute,  clearly  mean  a  person  a 
part  at  least  of  whose  business  Is  to  sell  in- 
toxicating liquors' — and  apply  tbe  rule  above 
quoted.  'The  words  "other  persons"  must  be 
held  to  mean  persons  whose  business  either 
In  whole  or  in  part  Is  to  sell  such  drinks.' 

"In  the  Nebraska  case,  supra,  Dennlson 
-was  Indicted  under  section  225  of  the  Crim- 
inal Code,  which  is  as  follows:  'If  any  per- 
son •  •  *  shall  open  or  establish,  as  own- 
er or  otherwise,  any  lottery  or  game  of 
chance  In  this  state,*  etc.  The  indictment 
charged  that  Dennlson  opened  and  establish- 
ed a  lottery  or  game  of  chance  within  the 
state.  After  the  Jury  was  sworn,  defendant's 
attorney  objected  to  the  introduction  of  any 
testimony,  for  the  reason  that  the  indict- 
ment did  not  state  a  crime,  because  it  did 


not  allege  that  Dennlson  opened  and  estab- 
lished a  lottery  as  owner  or  in  some  similar 
capacity.  The  objection  to  the  introduction 
of  testimony  was  sustained,  and  tbe  defend- 
ant was  discharged.  Under  a  rule  of  prac- 
tice in  Nebraska,  the  prosecuting  attorney 
may  file  exceptions  in  the  Supreme  Court  to 
the  rule  of  the  lower  court,  for  the  purpose 
of  having  the  Jaw  settled;  and  It  was  done 
in  this  case.  The  Supreme  Court  said:  'It 
was  not  error  on  the  part  of  the  lower  court 
to  exclude  evidence  under  the  Information, 
claimed  to  allege  a  crime  under  section  225. 
and  which  did  not  allege  the  capacity  In 
which  the  defendant  acted  in  opening  and  e»- 
tablishfng  the  lottery  therein  mentioned.'  In 
short,  a  perusal  of  the  Nebraska  case,  supra, 
discloses  the  construction  that  the  word  'oth- 
erwise,' following  the  word  *DWDer/  was 
restricted  to  an  owner  or  mme  one  in  simi- 
lar or  like  capacity.  So,  where  a  statute 
read  ttiat  real  estate  actually  purchased  or 
otherwise  acquired  by  an  intestate  sboold 
descend  to  the  father  if  he  ta  living,  or  to  the 
mother  of  such  Intestate  if  the  fatlier  Is 
dead,  the  words  'otherwise  acquired'  did  not 
include  the  land  descended  from  the  parents. 
Roberts  t.  Jackson's  Heirs,  4  Yerg.  (T«in4 
322,  and  citing  sevoral  other  Tennessee 
cases. 

"State  V.  Wood  County,  72  Wis.  687,  40  N. 
W.  381,  is  a  case  in  which  the  term  'others 
wise'  Is  construed,  as  it  is  employed  In  a 
statute  as  follows,  referring  'to  a  county 
road  tax:  >«  «  •  which  shall  be  expended 
under  their  [county  board]  direction.  In  mak- 
ing culverts,  grading,  graveling,  ditching,  or 
otherwise  Improving  suph  highways' — and 
held  to  mean  the  Improvements  of  such  high- 
ways by  tbe  making  of  culverts,  grading, 
graveling,  ditching,  or  other  improvements 
of  a  similar  charaeta,  and  not  the  bnikUng 
of  a  bridge. 

"Applying  this  rule  of  construction  to  sec- 
tion G8S  of  the  Compiled  Laws,  supra,  it 
would  seem  that  the  Governor  may  fill  vacan- 
cies In  tbe  office  of  county  commissioner 
when  such  vacancy  is  caused  by  death,  resig- 
nation, or  removal,  or  vacancies  caused  in  a 
like  or  similar  manner,  it  certainly  conld 
not  extend  to  a  vacancy  caused  by  a  legisla- 
tive enactment  Such  a  vacancy  is  not  of 
like  kind,  character,  or  nature  as  one  caused 
by  death,  resignation,  or  removal.  Nor  could 
it  extend  to  such  a  vacancy,  for  the  further 
reason  that  the  reason  for  delegating  the 
power  to  the  Governor  would  not  then  ex- 
ist The  legislative  power  being  In  a  posi- 
tion, then,  to  act,  the  Legislature  being  in 
session  and  a  vacancy  occurring  at  soch  time, 
would  not  prompt  the  leglsiatlTe  power  to 
delegate  its  power  to  fill  such  vacancies.  As 
to  whether  or  not  the  removal  by  legislative 
enactment  is  of  Like  kind  and  character  as 
death,  resignation,  or  removal,  it  was  con- 
strued by  the  Legislature  when  it  passed  the 
act  appointing  tbe  respondents.  In  other 
words,  U  cfmferrlng  upon  ttn  Qwmmm  tbe 
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power  to  anmlDt  Is  in  seemlnr  conflict  with 
the  act  complained  of,  then  tho  Leglslatare 
hat  constraed  the  former  act  by  reatrlctlDg 
ft  not  to  Include  Tacandea  canaed  by  legla- 
latlTe  enactment. 

"But  were  the  act  appointing  reapondenta 
in  conflict  with  aald  aectlon  688,  the  last 
act  would  be  in  force.  The  power  that  an* 
thorized  the  Qorernor  to  appoint  would  cer- 
tainly reroke  it  A  legislative  interpretation 
of  a  statute  Is  not  bindlE«  upon  a  court,  but 
flbonld  bave  great  weight  In  Jackson  v. 
Board  of  Boperviaora,  84  Neb.  080.  62  N.  W. 
16D,  the  coot  aaya:  'Learlslatlve  construc- 
tion, altboDgh  not  necessarily  coQCluslve  up- 
on the  Judicial  part  of  the  gOTernment,  la  en- 
titled to  great  weight  when  deliberately  giv- 
en'— citing  Bishop  on  Written  Law;  Sedg- 
wick on  Stat  Oonat;  Contaot  t.  People,  11 
Wend.  511.  We  are  of  the  opinion  that  the 
l^alatire  power.  In  appointing  the  respond- 
-ents,  Tomas  C  Outierres  afid  Severo  Sancfao, 
county  commissioners  of  Bernalillo  county, 
acted  within  Ita  authority,  scope,  and  duty. 
We  are  also  of  the  opinion  that  tfae  act  com- 
plained of  is  not  in  conflict  with  the  Con- 
stitution of  ttie  United  Statea,  tbe  organic 
act  or  any  act  of  Congress,  and  is  therefore 
legal. 

"For  the  foregoing  reasons,  the  demurrer 
to  the  answer  of  the  respondents  la  OTerruled. 
and  tbe  information  dismlaaed." 


PINNEY  T.  PIRST  NAT.  BANK  OF  CON- 
CX)RDIA. 

(Soprems  Ooort  of  Kansas.    Oct  6»  1804.) 

BILLa  AND  HOTEa  —  CONSTDIUTIOn  —  PATENT 
BlOHT — BTATUTKS— ACTIONS— PLBADINQ. 
1.  Where  a  nota  was  gWea  for  the  exclusive 
right  to  maoiifarture,  and  sell  for  use  a 
patented  invention  in  a  6pecffie<l  territory  for  a 
particular  period  of  time,  nnd  the  wohIr  "given 
for  a  patent  right"  were  not  inserred  therein 
aa  required  by  slafnte,  nniking  a  violarion  there- 
of punishflhle  by  &ne  and  imprisonment,  an  an- 
swer alleging  Boch  facts  was  not  demurrable, 
flince,  if  they  wcrt  true,  the  note  was  void. 

Error  from  District  Court,  Cloud  County; 
Hugh  Alexander,  Judge. 

Action  by  the  First  National  Bank  of  Cbn- 
cordla  against  D.  Ploney.  From  a  judgment 
In  favor  of  plolntlfl;  defendant  brings  error. 
BoTeraed. 

O.  N.  Feck  and  F.  W.  Sturgea,  for  plaintiff 
in  error.  Puislfer  &  Smith,  fOr  defendant 
in  error. 

FEB  GURtAM.  This  is  an  action  brought 
by  the  Plrst  National  Bank  of  Concordia 
to  recover  of  D.  Finney  on  a  promissory  note 
for  $144,  i>ayable  to  the  ordw  of  W.  8.  James 
nnd  iTtdorsed  to  plalnttCt.  Defendant  an- 
pwered  that  the  note  was  given  for  the  ex- 
clusive right  to  manufacture,  use,  and  aell 
for  ufw>  a  patent  invention  In  a  specified  ter- 
ritory In  tbe  atate  for  a  period  of  two  years; 
that  there  was  not  Inserted  in  the  note  the 


words  "Given  for  a  patent  right**  as  1^ 
vided  by  tbe  statutory  act  regnlatlng  tbe 
sale  of  patent  rlgbts;  that  plalntifC  acquired 
tbe  note  knowing  that  it  was  given  for  an 
allesed'  patent  right  and  knowing  all  the 
drcumstancea  under  which  it  was  given. 
To  this  answer  of  defendant  a  demurrer  wns 
interposed  by  plaintiff,  which  waa  auatalnc<l 
by  the  court  Defendant  elected  to  stand 
upon  his  answer,  and  Judgment  was  ren- 
dered for  plaintiff.  Defmdant  assigns  error 
to  tbe  ruling  of  tbe  court  In  sustaining  plaln- 
UfTs  demurrer. 

This  case  Involvet  the  identical  questions 
involved  In  Finney  r.  Bank.  68  Kan.  — , 
75  Fac.  119.  The  dedslon  In  that,  case  Is 
decisive  of  thla  case.  For  tbe  reasons  there 
stated,  the  demurrer  to  tbe  answer  should 
have  been  ovcmded.  Tbe  Judgment  of  the 
district  court  will  be  reversed,  with  direc- 
tion to  overrule  the  demurrer  and  pvocsed 
with  the  cause. 


8TATB  V.  KEILLBT. 
(Susans  Court  of  Eansaa.   Get  S,  1901.) 

JUBO^-DISQUAUnOATIOn. 

1.  One  who  is  otherwise  qnallfied  is  sot  dis- 
qualified as  a  juror  because  ne  la  more  lo  favor 
of  tbe  enforcenient  of  tbe  law  that  tbe  appel- 
lant is  charged  with  having  violated  than  of 
any  other  law. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Franklin  Coun- 
ty; G.  A  Smart  Judge. 
J.  W.  Kellcy  was  convicted  of  maintaining 

a  liquor  nuisance,  and  appeals.  Affirmed. 

Gamble  A  Costlgan,  for  appellant  C.  0. 
Coleman,  Atty.  Gen.,  Walter  Fleasont,  and 
W.  B.  Pleasant  for  the  State. 

GREENE,  J.  Tbe  appellant  was  convicted 
of  selling  Intoxicating  liquors  apd  of  main- 
taining a  nulsara-e  In  violation  of  law.  From 
this  conviction  he-  appeals. 

The  first  alleged  error  Is  that  the  court 
overruled  bis  challenge  to  Juror  Hart  This 
Juror  on  bis  voir  dire  stated  that  be  wss 
more  In  favor  of  tiie  enfort^ment  of  the  pro- 
hibitory law  than  any  other  law,  and  for  this 
reason  apt>ellant  maintains  bis  challenge 
should  bave  been  sustained.  Every  man  has 
a  standard  of  morality  of  his  own,  and  he 
believes  tlmt  tlie  enforcement  of  laws  which 
tend  to  establish  and  maintain  bis  standard 
Is  of  more  consequence  than  the  enforcement 
of  other  laws;  but  all  good  citizens  are  In 
favor  of  the  enforcement  of  all -criminal  lawa. 
The  degree  of  such  desire  Is  not  a  test  of  the 
qualification  of  one  to  act  as  a  Juror  If  fae  Is 
otherwise  qualified.  It  was  not  error  for  the 
court  to  overrule  appellant's  p^mptory  chal- 
lenge to  Jun^  Hart 

Another  contention  is  that  Juror  Dlefal  dls- 
quallfled  himself,  and  that  tbe  court  erred 
In  overruling  tbe  appellant's  challenge  to  him. 
This  Juror  stated  that  "tbe  mere  fact  that  a 
man  was  charged  with  a  violation  ofilaw 
Digitized  by  V^OOQlC 


J62 


78  PACIFIC 


BEPORTEB. 


(Kan. 


created  some  presumption  In  bis  mind  that 
the  person  charged  was  guilty,  and  that  he 
would  start  Into  the  trial  with  that  presump- 
tion." In  answer  to  interrogations  put  to 
hliu  by  the  court,  and  after  the  full  Import 
of  the  question  had  been  explained' to  him, 
this  Juror  showed  that  be  did  not  want  to  be 
understood  as  stating  that,  simply  t>ecause 
the  appellant  was  charged  with  an  offense, 
tbla  was  aufflclent  to  or  did  create  in  his  mind 
an  opinion  tiiat  he  was  guilty. 

Errors  are  also  predicated  on  certain  ques- 
tions asked  tbe  appellant's  witnesses  on  cross- 
ezaminatlon  about  having  seen  Kelley  and 
other  persons  about  Eelley's  place  In  an  in- 
toxtcated  condition.  These  questions  were 
all  proper  for  the  purpose  of  establishing  the 
tACt  that  the  place  Icept  by  Kelley  was  one 
where  intoxicating  liquors  were  sold  or  given, 
away  and  drank  in  violation  of  law. 

It  Is  urged  that  the  court  erred  In  refusing 
to  instruct  tbe  Jury  as  follows:  "You  are  In- 
structed that  there  la  a  presumption  that 
cUugs  to  a  person  charged  with  crime  through 
every  successive  step  of  his  trial  that  be  Is 
Innocent,  and  this  presumption  Is  never  weak- 
ened, relaxed,  or  destroyed  until  there  is  a 
Judgment  of  conviction;  and  It  is  your  duty, 
If  possible,  to  reconcile  the  evidence  with  this 
presumption.  Tbe  defendant  is  not  required 
to  prove  bis  Innocence  All  that  Is  demanded 
'of  him  is  to  show  such  a  state  of  facts  as  to 
j  create  a  reasonable  doubt  of  his  guilt"  This 
linstructlon  is  made  up  of  language  used  by 
this  court  in  Tbe  State  v.  Child,  40  Kan.  485, 
20  Pac.  275.  It  was  there  used  In  explanation 
of  section  228  of  the  Criminal  Code  as  appli- 
cable to  the  appellant's  allbL  The  trial  court 
in  that  case  treated  such  defense  as  It  would 
new  and  affirmative  matter  pleaded  In  an 
answer  in  a  civil  action,  and  Instructed  the 
Jury  that  tbe  burden  of  proof  was  on  the 
appellant  to  prove  the  alibi.  It  was  in  deny- 
ing tbe  application  of  this  rule  to  criminal 
cases  that*  this  court  used  tbe  lanf^uage  em- 
bodied Id  tbe  Instruction  requested  by  tbe 
appellant  In  this  case.  It  Is  not  error  for  tbe 
trial  court  to  refuse  to  give  the  reason  for 
the  application  of  tbe  prlm-ipie  of  law  In  a 
crimlual  case,  or  to  refuse  to  enter  into  any 
explanation  of  tbe  rule.  Sucb  practice  might 
tend  to  confuse  the  Jury  without  being  of  any 
ben^t  to  the  appellant  In  tbe  present  case 
the  court  stated  tbe  rule  contended  for  cor- 
rectly twice,  once  In  the  following  language: 
"The  defendant  has  entered  a  general  plea 
of  not  guilty,  and  bence,  before  he  can  be 
convicted  of  the  crime  charged  in  any  one 
of  said  counts,  you  must  be  satisfied  from  the 
evidence  beyond  a  reasonable  doubt  of  the 
truth  of  tbe  charge  in  said  counts  contained, 
respectively,  or  some  of  them." 

One  of  the  grounds  relied  on  for  a  new 
trial  was  the  misconduct  of  Juror  Crouse, 
■  which  consisted  in  an  alleged  conversation 
by  him  while  a  Juror  with  some  unknown 
pprson.  This  was  testified  to  by  one  J.  W. 
Miiun  by  way  of  nlllUavlt  to  whicb  Crouse 


filed  a  counter  affidavit  spedflcally  doiylng 

any  conversation.  J.  W.  Mann  was  a  wit- 
ness, and  was  seen  by  the  Judge  while  on  the 
witness  stand,  and  In  weighing  his  evidence 
against  that  of  the  Juror  tbe  court  believed 
the  statement  of  the  Juror,  and  disbelieved 
tbe  statement  of  Mann.  Upon  an  examina- 
tion of  Mann's  affidavit  and  the  circumstan- 
ces related  by  him  concerning  this  supposed 
conversation,  we  tblnk  the  court  was  Justi- 
fied In  Its  conclusion. 

In  suppoit  of  tbe  alleged  misconduct  of  a 
juror  W.  J.  Costlgan  filed  an  affidavit  in 
which  he  stated  that  one  David  Miller,  a 
Juror  in  said  cause,  had  told  him  "that  a  fel- 
low Juror  wltb  said  Miller  on  tbe  trial  of 
said  cause  at  said  term  stated  to  said  Miller 
that  a  neigbbor  of  his  Informed  him  that  U 
be  wanted  to  purchase  any  liquors  or  intox- 
icants all  he  bad  to  do  was  to  go  to  the  place 
of  business  kept  by  J.  W.  Kelley,  the  defend- 
ant In  the  above^ntitled  cause,  in  Ottawa, 
and  flsk  for  tbem,  and  tbe  said  Eeliey  would 
Immediately  procure  said  liquors  for  bim." 
The  facts  thus  stated  by  Ur.  Costlgan  were 
hearsay,  and  the  court  might  wholly  exclude 
it  in  passing  upon  the  motion. 

Tbe  Judgment  of  the  ooort  below  Is  af- 
firmed. All  the  Justices  concurring. 


STATE  V.  DUREIN. 

(Sapreme  Court  of  Kansas.    Oct  8,  1904.) 

INTOXICATINQ  UQUOBS— IITroBUATIOn  —  ELEC- 
TION—SAU8-4  VIDE  ITCK— APFBAIr-CON  STITD - 
TIONU.  LAW— INSTBDCnOMS— HKW  TBUZn 

1.  An  Information  charging  a  defoidamt  with 
selling  intoxicating  liquor  without  first  obtain- 
ing fi-om  tbe  probate  judge  of  the  proper  county 
a  permit  for  that  purpose  need  not  allege  that 
he  was  not  s  reRiatered  pharmacist  or  assistant 
pharmacist  in  tlie  employ  of  a  druggist  having 
a  permit,  in  order  to  state  a  public  offense. 

2.  In  a  prosecution  for  selling  intoxicating 
liquor  contrary  to  law,  an  election  to  rely  on  a 
traosBctioD  occurring  on  a  stated  day  is  not 
defective  because  the  witnesses  who  testified  to 
such  transaction  are  not  named,  when  there  is 
DO  evidence  of  any  other  transaction  on  the 
same  day ;  nor  is  it  defective  because  it  does 
not  designate  a  sale  to  a  particular  indlvidnal 
or  group  of  individuals,  out  of  a  dosen  men 
who  were  drinking,  the  witnesses  to  the  trans- 
action being  uoable  to  identify  the  precise  per- 
son or  persons  who  furnished  the  money  ob- 
served to  pass. 

3.  !□  a  prosecution  of  the  character  noted, 
the  evidence  of  a  sale  is  not  insufficient  merely 
l>ecause  the  witnesses  to  the  transaction  were 
□nable  to  ideutlfy,  out  of  a  dozen  men  who  were 
drinking,  the  particular  individual  or  individ- 
uals who  furnished  the  money  observed  to  pass. 

4.  Id  a  criminal  appeal  tbe  record  of  the  pro- 
ceedings in  the  trial  court  will  not  be  inter- 
preted to  show  error,  if  it  be  soaceptible  of  a 
reasonable  interpretation  to  tbe  contrary. 

5.  The  law  relating  to  retrospective  inferences 
discussed,  and  applied  to  the  evidence  and  in- 
structions to  the  jury  In  this  case. 

6.  The  statutes  of  this  state  regulating  the 
sale  of  intoxicating  liquors  are  not  violative  of 
the  fourteenth  amendment  to  the  Constitution 
of  the  United  States  because  of  the  discretion 
vested  in  the  nrohnte  judjies  of  the  respective 
counties  over  lliv  ;tulijcct  of  grunting  permits  t& 


Digitized  by 


Kan.) 


STATD 


DUBBIN. 


153 


■en  cndi  liqnon  fn  medkal,  nMduuUcalt  ud 

■doidfic  pun>o8e8. 

7.  It  is  not  an  abase  of  discretion  for  the 
district  coart  to  refuse  a  new  trial  in  a  mis- 
demeanor case  on  account  of  the  defendant's 
former  coDvictlon  of  the  same  offense,  when 
such  conviction  was  first  brought  to  its  atten- 
tion by  the  motion  for  a  new  trial. 

(Srllabns  hr  the  Court.) 

Appeal  from  District  Conrt,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Fritz  Durein  was  convicted  of  an  ill^Al 
nie  ot  Uqoor,  and  appeals.  Affirmed. 

O.  C.  Qemcns  and  C.  A.  Magaw,  tor  ap- 
pellant C.  C  Coleman,  Atty.  Gen.,  and  A.  L. 
Redden,  for  ttae  State;. 

BURCH.  J.  On  June  28,  1902,  MlflS 
Blanche  Bolea,  Mrs.  Henty  Howard,  and  oth- 
««  of  a  praying  band,  five  in  number,  went 
to  certain  rooms  in  a  brick  building  at  No. 
402  Qulncy  street,  in  the  city  of  Topeka,  and 
found  there  a  flourishing  beer  saloon.  In 
the  place  were  a  bar  and  shelves,  and  bottles, 
glasses,  and  tables.  Men  were  sitting  at  the 
tables  playing  cards,  and  a  Aaiea  others  were 
at  the  bar  drinking.  A  man  behind  the  bar 
was  banding  out  beer  to  them,  which  they 
drank  and  paid  for;  one  of  the  women  seeing 
the  money  pass.  One  of  the  women  asked  the 
bartender  if  that  was  Mr.  Fritz  Dureln's  sa- 
kxin,  and  he  said  It  was.  Sbe  asked  for  the 
proprietor,  and  he  said  he  was  Fritz  Durein. 
In  the  course  of  a  conrersatlon  with  him  he 
told  the  women  he  did  not  think  It  wrong  to 
keep  a  saloon,  that  it  was  not  against  his  re- 
ligion, and  that  he  intended  to  keep  right  on 
ronnlng  a  saloon  and  selling  beer.  He  drank 
a  glass  himself  and  asked  the  women  to  hare 
a  glass  of  beer.  On  January  10,  1903,  an 
Assistant  Attorney  General  of  the  state  of 
Kansas  for  Shawnee  county  filed  an  Informa- 
tion against  this  Fritz  Durein,  charging  him 
with  selling  liquor  without  a  permit,  and 
nith  maintaining  a  nuisance  at  the  place  de- 
scribed. A  warrant  was  Issued  at  once. 
Within  20  minutes  after  receiving  the  writ 
the  sheriff  of  Shawnee  county  and  two  of 
his  deputies  were  at  the  place,  and  found  It 
to  contain  a  bar  and  shelves,  and  glasses,  ta- 
bles, and  an  Ice  box,  bottles  and  kegs  of  beer, 
bottles  of  whisky,  and  a  miscellaneous  lot  of 
iMttles  and  various  kinds  of  liquor;  some  la- 
beled beer,  and  some  hop  tea,  and  some  wine. 
Ten  or  twelve  persons  were  In  the  room,  some 
sitting  back  at  tables  and  some  up  at  the  bar 
drinking.  Durein  was  behind  the  bar  set- 
ting out  t>eeT.  Upon  a  trial  the  officers  and 
the  members  of  the  praying  band  already 
named  related  the  foregoing  facts,  and  a  ver- 
dict was  returned  against  Diu*eln,  finding 
hira  guUty  of  the  offenses  charged.  Judg- 
ment upon  the  verdict  was  duly  rendered, 
and  In  an  appeal  to  this  court  numerous  er- 
rors are  assigned. 

The  count  of  the  Information  under  which 
the  appellant  was  convicted  of  ^n  unlawful 
sale  of  intoxicating  liquor  charged  that  he 
made  such  sale  without  first  taking  out  and 


having  from  the  probate  Judge  of  Shawnev 
county  a  permit  for  that  purpose.  It  is  in- 
sisted that  every  word  of  that  count  of  tbi- 
Informatlon  might  be  true,  and  the  appclLiut 
be  innocent  of  any  offense;  for.  It  is  said 
although  he  bad  no  permit,  he  had  a  lawful 
right  to  sell  if  he  was  a' registered  pharmacist 
or  assistant  pharmacist  In  the  employ  of  um- 
baving  a  permit  Hence  It  Is  claimed  the 
count  should  have  been  quashed  for  want  of 
an  allegatiou  negativing  the  bearing  of  tiuy 
character  by  the  appellant  which  might  )if- 
ford  him  Immunity  from  prosecution.  Ni* 
such  allegation  was  necessary.  The  statute 
recognizes  no  Independent  right  In  a  drup- 
gist's  clerk,  who  Is  a  registered  pharmacist 
or  assistant  pharmacist,  to  make  sales  of  In- 
toxicating liquor.  Sales  made  by  such  a  clerk 
are  regarded  as  made  by  the  druggist  him- 
self. The  clerk's  Identl^  Is  merged  in  that 
of  his  employer,  and,  since  he  has  no  dis- 
tinct character  of  his  own  as  a  dispenser  of 
liquor,  a  complaint  for  selling  without  a  per- 
mit need  not  negative  such  character  in  order 
to  charge  a  public  offense. 

In  response  to  a  motion  requiring  the  state 
to  elect  upon  what  transaction  It  would  rely 
to  convict  the  appellant  of  an  unlawful  sale 
of  Intoxicating  liquor.  It  elected  to  rely  upon 
an  alleged  sale  to  parties  whose  names  were 
unknown,  made  on  the  28th  day  of  June. 
1902.  The  names  of  the  witnesses  to  such 
sale  were  not  stated  in  making  the  election, 
and  no  further  attempt  was  made  to  indivM- 
uallze  any  particular  sale.  The  court  in- 
structed the  jury  that  the  state  relied  upon 
a  sale  of  intoxicating  liquor  by.  the  appel- 
lant to  parties  whose  names  were  unknown, 
as  testified  to  by  the  witnesses,  Mrs.  How- 
ard and  Miss  Boles;  such  sale  having  been 
made  on  June  28,  1902.  It  is  claimed  the 
election  was  lusufllclent,  and  that  a  convic- 
tion was  Impossible  under  the  evidence  of 
the  witnesses  hamed.  No  witnesses  gave  ev- 
idence of  a  sale  on  Jime  28,  1902,  except 
those  named  In  the  instruction,  and  their  tes- 
timony related  to  the  same  transaction.  Tin- 
mere  fact  that  a  dozen  men  were  drinking  iit 
ouce  or  during  a  given  period  of  observation, 
and  that  the  witnesses  were  unable  to  iden- 
tify the  particular  Individual  or  individuals 
who  furnished  the  money  observed  to  pass, 
did  not  militate  against  the  fact  that  a  sale 
was  made.  A  liquor  seller  caniwt  escaiM- 
pimishmeut  because  sales  are  made  to  men 
in  such  groups,  or  in  such  a  manner  that 
witnesses  cannot  separately  discrlmliuitc 
them.  If  all  the  elements  of  a  sale  appear  in 
evidence,  it  is  sufficient  to  support  a  verdict 
of  guilty,  even  though  a  keener  scrutiny 
might  have  detected  that  several  sales  were 
In  fact  made.  The  Inability  of  witnesses  to 
describe  the  transaction  fully  ultimately  ad- 
vantages the  accused,  because  he  Is  pro- 
tected against  any  further  prosecution  on  ac- 
count of  anything  which  the  transaction  In 
fact  Included.  The  nuisance  sections  of  the 
statute  do  not  cover  such  cases,  for  sales  of 
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the  cbaracto*  described  may  be  made  hy  one  [ 
not  the  keeper  of  the  place,  and  If  a  lieeper  [ 
should  also  sell  he  is  subject  to  the  penalties  . 
prescribed  for  both  oflfeuses.   Therefore  the 
election  was  sufficient,  and  the  verdict  was 
sufficiently  supported  by  the  evidence. 

A  witness  testified  to  sales  of  IntoxicatiDg 
liquor  by  the  appellant,  but  before  his  ex- 
amination was  concluded  It  was  discovered 
that  such  sales  were  made  long  after  the 
Information  had  been  flled.  The  record  then 
discloses  the  following:  "The  court:  Any 
testimony  concerning  anything  that  may  have 
occurred  since  this  Information  was  filed 
would  not  be  competent.  Mr.  Redden:  The 
information  was  tiled  January  10,  1903.  The 
Court:  Then  the  testimony  of  this  witness 
as  to  last  spring  Is  withdrawn.  Q.  Were  you 
not  In  there  during  the  spring  or  summer  of 
19027  A.  I  don't  think  I  was.  Q.  Were  you 
not  In  there  about  Juae,  1902?  A.  I  don't 
remember  that  Q.  And  thereafter?  A.  I 
don't  remember  being  in  there,  as  I  said. 
Q.  That  Is  until  in  the  spring  ot  1903?  A. 
Yes,  sir.  The  Court:  This  evidence  Is  not 
competent  In  this  case.  Anything  that  oc- 
^mrred  since  the  Information  was  flled  can- 
not be  considered  against  the  defendant." 
Appellant  Insists  that  the  remarks  of  the 
court  were  addressed  to  counsel  only,  and 
not  to  the  Jury.  The  record  cannot  be  Inter- 
preted to  show  error,  if  It  be  susceptible  of  a 
reasonable  Interpretation  to  the  contrary. 
Plainly  the  statements  that  the  testimony  of 
the  witness  was  withdrawn,  and  that  any- 
thing occurring  since  the  Information  was 
filed  could  not  be  considered,  might  hare 
been  directed  to  the  Jury;  and,  If  so,  they 
were  sufficient  to  take  the  objectionable  evi- 
dence out  of  the  case.  That  the  court  so  In- 
tended Is  apparent  from  its  conduct  In  over- 
ruling the  motion  for  a  new  trial,  and  the 
appellant  does  not  show  the  contrary  to  be 
true. 

The  nuisance  count  of  the  information 
under  which  appellant  was  convicted  charged 
that  he  maintained  a  place  wtiere  Intoxicat- 
ing liquors  were  sold  and  were  kept  for  sale, 
and  where  persons  resorted  to  drink  intoii- 
caOug  liquor,  contrary  to  law,  on  March  2, 
1901,  and  divers  other  days  and  times  be- 
tween that  day  and  the  filing  of  the  Informa- 
tion. The  court  Instructed  the  Jury  as  fol- 
lows: "The  court  has  permitted  the  ofiicers 
who  served  the  warrant  In  this  case  to  tes- 
tify as  to  what  they  saw  and  found  at  the 
place  described  in  tbe  information  at  the 
time  they  went  to  the  place  for  the  purpose 
of  serving  the  warrant.  This  testimony  Is 
competent  to  be  considered  by  the  jury  In 
passing  upon  the  question  as  to  whether  the 
place  described  in  the  information  was  a 
common  nuisance  at  the  time  charged.  But 
this  testimony  is  not  competent,  and  cannot 
be  considered  by  you  In  your  deliberations  In 
the  Jury  room,  for  the  purpose  of  determining 
whether  the  defendant  was  the  keeper  of  this 
ilace  at  tbe  time  charged.  On  the  question 


of  whether  tbe  place  described  In  the  com- 
plaint was  a  common  nuisance  at  tbe  time 
therein  charged,  this  testimony  Is  competent 
to  be  considered,  together  with  all  tbe  otbor 
facts  and  circumstances  proven,  for  the  pur- 
pose of  determining  whether  the  place  de- 
scribed In  the  complaint  at  the  time  charged 
was  a  common  nuisance  by  reason  of  being 
a  place  where  intoxicating  liquors  were  kept 
for  sale  and  sold  in  violation  of  law."  Ap- 
pellant argues  that  a  retrospective  inference 
from  the  condition  of  the  place  on  January 
10,  1903,  to  the  effect  that  a  nuisance  ex- 
isted prior  to  that  time,  would  be  illegitimate, 
and  that  after  the  court  had  Instructed  the 
Jury  there  was  left  neither  evidence  nor  pre- 
sumption that  be  was  a  keeper  at  any  other 
time  than  on  June  28,  1902. 

In  the  case  of  Topeka  v.  Chesney,  66  Kan. 
480,  71  Pae.  84S,  the  sole  question  for  con- 
sideration was  tbe  relation  of  a  man,  charged 
as  keeper,  to  a  liquor  nuisance  at  a  particu- 
lar place — a  relation  which  in  and  of  Itself 
is  not  necessarily  or  essentially  a  continuing 
or  enduring  one.  The  question  was  sharply 
raised  by  an  Instruction,  and  Its  decision  was 
accurately  expressed  in  the  syllabus,  which 
reads:  "In  a  prosecution  for  keeping  a  place 
where  Intoxicating  liquors  were  sold  In  viola- 
tion of  a  city  ordinance,  evidence  relating  to 
the  condition  of  the  place  five  days  after  the 
date  of  the  otfense,  and  three  days  after 
the  filing  of  tbe  complaint,  was  Inadmissible 
to  prove  that  the  defendant  was  tbe  keeper 
of  the  place."  The  opinion  related  solely 
to  the  point  under  consideration,  and  was 
based  upon  two  grounds — one  of  simple  logic, 
forbidding  that  mere  proof  of  facts  showing 
a  place  to  be  a  nuisance  will  also  Identify  Its 
keeper;  and  another  of  law,  founded  upon 
sound  reason,  forbidding  the  Indulgence  of 
retrospective  Inferences.  That  retrospective 
Inferences  may  be  indulged  in  some  cases 
was  expressly  recognized,  but  some  confu- 
sion may  have  resulted  from  the  citation  of 
the  peremptory  rule  given  Id  22  A.  &  E. 
Enc.  of  Law  (2d  Ed.)  1239.  The  paragraph 
from  the  encyclopcedla  la  In  effect  an  elabora- 
tion of  rule  37  In  Lawson  on  Presumptive 
Evidence,  which  reads:  "A  presumption  Is 
not  retrospective."  Prof.  Lawson's  state- 
ment, like  that  of  the  encyclopcedla,  Is  based 
upon  the  decisions  of  reputable  courts,  find 
has  been  expressly  approved  in  Jarvis  v. 
Vanderford,  116  N.  C.  147,  21  S.  E.  302,  and 
in  Slartyn  v.  Curtis,  67  Vt  283,  31  Atl.  296. 
In  the  first  case  it  was  decided  that,  because 
certain  persons  held  official  positions  at  a 
given  date,  it  could  not  be  inferred  they 
were  such  officers  some  years  before;  and 
Id  the  second  it  was  held  that  the  use  of 
land  as  a  pasture  at  a  particular  time  did  not 
warrant  an  Inference  that  It  bad  been  used 
so  previously.  The  same  rule  Is  given  in  1 
Elliott  on  Evidence.  S  110  (September  1, 
1004),  and-  supported  by  abundant  authority. 
Likewise,  Id  the  case  of  Barnes  t.  Common- 
wealth, 2  Dana  (Ky.)  388,  It  was  beld  tbat 
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upon  the  trial  of  an  Indlctmwrt  for  keeping 
a  tippling  bouse  In  March,  proof  of  keeping 
SDcb  houM  In  the  following  August  was  in- 
admtwlbl^  which  could  not  have  been  true 
tf  a  rerarUre^  Inference  of  continoltr  bad 
been  allowable. 

These  antboritlea  are  all  sound  In  prln- 
dple^  but  some  discrimination  must  be  used 
In  the  application  of  general  mlea  to  particu- 
lar states  of  fact  The  nature  of  the  subject 
b  of  Importance.  From  their  present  condi- 
tion and  appearance  It  might  be  reasonably 
Inferred  that  the  pjrramids  of  Egypt  have 
endured  without  essential  modlflcaUon  for  a 
long  period  of  time.  Mo  such  inference  iB 
possible  concerning  frost  films  on  the  win- 
dow pane.  The  qualltr  of  substantially 
changeless  oontinoity  Inheres  In  the  one, 
and  not  in  tbe  other.  Betwera  sncb  claasra 
of  objects,  and  separated  from  one  another 
by  Inflnitesimally  slight  signs  of  difFerence; 
lies  an  infinity  of  states,  conditioner  and  re- 
Istions,  complicated  by  the  interposition  of 
bnman  activities.  Of  some  of  these  persist- 
ence may  not  be  predicable  at  all,  and  of 
some  of  than  such  an  affirmation  may  be 
made  with  reasonable  certainty,  within  wida 
«T  narrower  time  limits.  When  one  of  these 
•  matters  ts  offered  In  court  as  an  eTidentlary 
foct.  It  nuy  be  that  its  admissibility  cannot 
be  determined  by  any  fixed  standard  of  law. 
Thus.  In  negligence  cases,  the  condition  of 
a  idace  or  of  an  appliance  sbortiy  before  and 
shortly  after  an  accident,  when  there  is 
nothing  to  indicate  a  change,  may  be  rel- 
erant,  when  the  lapse  of  a  sllgbUy  greatw 
Intoral  or  a  very  little  modification  of 
drcnmstance  would  destroy  Its  value  al- 
togetlier.  Tbwefore  very  frequently  some- 
thing must  be  left  to  tbe  cautious  exercise 
of  tbe  court's  best  Judgment  upon  the  pe- 
culiar facts  of  the  particular  case.  And 
sometimes,  in  criminal  cases,  the  presump- 
tion of  continuity  will  run  counter  to  the 
presumption  of  innocent^  In  which  event  It 
must  yield  as  tbe  weaker  of  tbe  two.  22  A, 
&  S.  £nc.  of  Law,  1237;  Iiawson  on  Pre- 
■mnpttve  Evidence,  rule  38. 

In  order  to  be  such,  a  nuisance  must  exist 
for  some  length  of  time.  The  co-ordination 
of  Its  elements  must  have  an  appreciable 
duration,  and  in  ordinary  cases  continuity 
for  a  period  considerably  beyond  the  limits 
of  the  de  minimis  rule  may  be  safely  as- 
serted. "If  attention  Is  directed  to  any  point 
of  time  during  tbe  keeping,  there  is  a  prob- 
ability, from  tbe  very  fact  of  keeping  tbeo, 
that  tbe  same  condition  has  existed  from 
some  previous  time,  and  will  continue  for 
some  time  into  the  future;  and  so,  as  to 
offenses  whleh  are  in  their  nature  continuing, 
evldenoe  baa  often  been  roceived  of  a  condi- 
tion a  little  before  or  a  little  after  the  time 
within  which  tbe  offnise  must  be  proved. 
And  this  nde  has  been  repeatedly  applied  to 
prosecutions  for  unlawfully  keeping  intoxi- 
eating  llQuor  with  Intent  to  sell  It  •  •  • 
The  introduction  of  this  kind  of  evidence 


should  be  carefully  guarded,  and  the  testi- 
mony should  be  confined  to  a  time  very 
near  the  time.  In  question,  or  should  be  con- 
nected with  It  by  evidence  showing  a  con- 
tinuance of  the  same  condition  through  tbe 
entire  Intervening  period."  Commonwealth 
T.  Flnncrty,  148  Mass.  162,  19  N.  B.  215. 
In  the  case  Just  cited  the  evidence  showed 
practically  a  continuing  state  of  affairs  for 
some  three  weeks  following  the  date  to 
which  tbe  principal  evidence  related.  In 
the  case  of  Commonwealth  t.  Powers,  123 
Mass.  244,  tbe  rule  was  extended  to  include 
the  condition  of  a  room  where  Ilqnors,  it 
was  alleged,  had  been  kept  as  to  aiqpoiut- 
ments  and  fixture^  at  8  o'clock  of  the  morn- 
ing following  the  day  of  tbe  oCFense.  In 
some  cases  more  radical  decisions  have  been 
made,  but  without  disco sslon  of  the  principle 
Involved. 

In  tbe  case  now  under  consideration  ap- 
pellant m^bt  have  been  convicted  of  main- 
taining a  nuisance  on  the  day  the  Infwma- 
tion  was  filed.  Within  a  few  minutes  after 
the  action  was  commenced  be  was  found  ap- 
parentiy  In  charge  of  a  wril-appolnted  sa- 
loon personally  dispensing  beer.  The  ert- 
dence  disclosing  this  fact  should  have  gone 
to  tbe  Jury  withont  limltatltHi.  However, 
the  fact  tint  tbe  court  attempted  to  impose 
restrictions  upon  its  probatory  force  was  to 
the  advantage  of  tbe  appellant  and  he  can- 
not complain.  The  simple  fact  of  the  exist- 
ence of  a  nuisance  at  the  place  in  question 
upon  January  10;  iOO^  after  the  information 
had  been  filed,  or  that  fact  combined  with 
the  fact  tbat  appellant  was  its  keeper  at  that 
time,  could  not  be  related  to  the  existence 
or  keepli^  of  a  nuisance  at  the  same  place 
in  June  of  tbe  preceding  year  by  mere  force 
of  a  retroQ>ecUve  Inf^roice.  However,  on 
June  28,  1902,  appellant  told  bis  visitors  tbat 
he  was  the  proprietor  of  the  saloon  then  run- 
ning at  the  place  In  controversy,  and  assured 
them  tbat  he  intended  to  keep  right  on  run- 
ning a  saloon  and  selling  beer.  In  the  light 
of  this  declaration  the  fact  that  In  January 
following  the  same  saloon  was  running  In 
apparentiy  the  same  way,  and  that  appellant 
was  still  there  setting  out  beer,  took  on  an 
aspect  which  the  Jury  might  consider  with- 
out violating  any  of  the  rules  of  law  or  of 
logic.  Therefore,  under  the  evidence,  tbe  In- 
struction as  a  whole  was  not  prejudicial  to 
the  appellant 

The  constitutionality  of  tbe  law  r^ulating 
the  sale  of  intoxicating  liquor  In  this  state 
Is  assailed,  and  the  argument  Is  made  that 
tbe  sale  of  liquors  for  medical,  mechanical, 
and  scientific  purposes  Is  a  lawful  and  vir- 
tuous business,  necessary  for  the  welfare  of 
the  community;  that  permits  to  carry  on 
Sfich  business  must  therefore,  be  <Atainable 
as  a  matter  of  right;  that  the  statute  gives 
to  probate  Judges  an  arbitrary  and  unre- 
strained authority  to  refuse  permits  for  such 
purposes;  that  tbe  vesting  of  such  power  In 
probate  Judges  renders  tbe  statnte  void;  and 
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heace  that  no  one  can  be  panlAhed  for  sell* 
Ing  llqnw  without  a  permit  The  optnlon  of 
the  Sapreme  Court  of  the  United  States  In 
the  case  of  Mugler  t.  Kansas.'  123  U.  S.  623, 
S  Sup.  Ct  278,  3X  L.  Ed.  205,  effectually  dis- 
poses of  this  argument  Mr.  Justice  Harlan 
there  shows,  both  by  reason  and  upon  au- 
thority, that  the  right  to  manufacture,  sell, 
and  use  articles  of  trade  Is  condltl(med  upon 
the  fact  that  such  conduct  does  not  delete- 
tlously  affect  the  rights  of  the  public;  that. 
If  sny  business  becomes  prejudicial  to  the 
welfare  of  the  cwnfflunlty,  so<dety  has  the 
right  to  protect  Itself  against  soch  inJuitouB 
consequences;  that  the  Legislature  of  the 
state  has  the  right  to  determine  what  meas- 
ures are  apprt^rlate  or  needful  for  the  pro- 
tection of  the  public  morals,  health,  and  safe- 
ty, and  unless  a  statute  has  no  real  or  sub- 
stantial relation  to  those  objects  the  courts 
cannot  Intofere.  It  Is  then  shown  that  If, 
In  the  Judgment  of  tiie  Legislature  the  man- 
ufacture of  Intoxicating  Uquor  for  the  mak- 
er's own  use  as  a  beverage  would  tend  to 
cripple  or  defeat  the  effort  to  guard  the  com- 
munity against  the  evils  attending  the  ex- 
cessive use  of  soch  Uquor,  prohibition  may 
follow.  So,  If  the  manufacture  and  sale  of 
UquOTs  for  medical,  mechanical,  and  scien- 
Ctflc  purposes  merely  opens  the  door  to  the 
train  vt  evUs  following  upon  the  general  use 
of  Intoxicants,  they  may  be  prohibited;  and, 
since  they  may  be  prohibited,  they  may  be 
regulated  In  the  manner  prescribed  by  the 
stetutes  of  this  state. 

On  the  hearing  of  the  motion  for  a  new 
trial  aivellant  made  a  showing  to  the  effect 
that  he  had  once  suffered  a  conviction  of  the 
offenses  charged  in  the  information.  His  at- 
tom^B  were  Ignorant  of  the  fact  until  after 
the  verdict  had  been  returned,  and  appellant 
claimed  he  did  not  know  of  the  Importance 
of  the  former  conviction  until  the  trial  had 
been  concluded.  It  Is  conceded  that  the  for- 
mer conviction  was  not  presented  at  the 
proper  time  or  in  the  proper  monnor  to  ob- 
tain, as  a  matter  of  right,  the  protection  it 
might  have  afforded  and  such  Is  the  law; 
but  It  Is  argued  that  the  district  court  might 
liiive  used  It  as  a  basis  of  an  exercise  of  Its 
(liftcretionaxy  power  to  grant  a  new  trial 
CuDccdIng  this  to  be  tme  It  was  not  on 
abuse  of  discretion  to  refuse  a  new  trial. 

The  Judgment  ctf  the  district  court  li  at- 
flrrned.  AU  the  Justices  concurring. 


WATSON  T.  KBTSTONB  IRON  WORKS  OO. 

(Sapreme  Court  of  Kansoa.    Oct  8,  1904.) 

JUDGUBnT— DOBUAnCT— FORECLOSCBI  —  OBDEB 
OF  SALE. 

1.  A  decree  was  eotered  foreclosliiff  a  mort- 
gage executed  by  A.  to  plaintiff,  and  also  fore- 
closiag  several  lieni  for  material  furoished  to 
A.  b;  parties  who  were  brought  in  as  defeod- 
ants  in  the  suit  In  the  decree  K.,  one  of  the 
defendaDts,  was  civen  a  Judgment  against  A., 
lu  co-defendant,  as  principal,  and  another 


codefendant,  as  surety,  for  a  certain  stun  of 

money  due  from  A.  The  decree  marshaled  the 
liens  and  ordered  the  real  estate  charged  to  be 
■old.  Six  special  executions  were  ened  out  by 
the  plaintiff,  and  the  property  was  finally  sold, 
leaving  a  deficiency  due  to  K.  on  its  juagmenc 
against  A.,  as  principal,  and  W.,  as  surety.  In 
none  of  these  ezeeutions  or  orders  of  sale  was 
there  any  mention  of  the  monn  judgment  in 
favor  of  K.  and  against  W.  More  than  five 
years  after  the  entry  of  the  decree  a  general 
execution  was  Issued  at  the  Instance  of  K. 
against  A.,  as  principal,  and  W.,  as  surety. 
Held,  that  the  isanance  of  the  special  executions 
did  not  have  the  effect  of  preventing  the  judg- 
ment in  favor  of  K.  against  W.  from  becoming 
dormant. 

2.  A  decree  rendered  in  a  salt  to  foreclose  a 
mortgage  or  other  lien  is  a  judgment  within 
the  meaning  of  section  4895,  Gen.  St.  1901,  and 
an  order  of  sale  or  special  execution  issued  by 
the  plaintiff  in  the  decree  to  enforce  the  same 
will  have  the  effect  to  prevent  a  money  judg- 
ment in  favor  of  one  defendant  against  bis 
codefendant  from  becoming  dormant,  If  the  fact 
of  such  Judgment  and  the  amount  tiiereof  is 
recited  or  referred  to  in  the  order  of  sale.  State 
V.  McArthur.  5  Kan.  280,  adhered  to  and  fol- 
lowed. 

Johnston,  C.  J.,  and  Burch  and  Atkinson,  JJ.. 
dissenting  from  first  paragraph  of  svllabus  ana 
corresponding  portion  of  opinion.  Smith.  Cun- 
ningham, and  Greene,  JJ.,  dlsaeDtlng  fnnn  see* 
end  paragraph  of  syllabus  and  oomsponding 
portion  of  opinion. 

(Syllabus  tv  the  Court.) 

On  rehearing.  Reversed. 

For  former  opinion,  see  74  Pac.  269. 

SMITH,  J.  In  January.  1900,  the  Attica 
State  Bank  commenced  auit  against  the  At- 
tica Sugar  Company  to  recover  the  amount 
of  certain  bonds  and  to  foreclose  a  mortgage 
given  to  secure  their  payment  The  Key- 
stone Iron  Works  Company  was  made  a 
party  defendant,  together  with  other  par- 
ties having  liens  on  the  property.  On  June 
10,  1901,  a  final  decree  was  entered  fore- 
closing and  marshaling  the  liens.  It  was 
adjudged  that  the  Attica  Sugar  Company  was 
Indebted  to  the  Keystone  Iron  Works  Com- 
pany in  the  sum  fit  118,032,60,  and  that 
George  W.  Watson,  plaintiff  In  error,  and 
other  persons,  were  sureties  on  said  indebt- 
edness In  the  sum  of  111.774.90.  The  Judg- 
ment against  the  Attica  Sugar  Company,  as 
principal,  and  the  sureties  mentioned,  in- 
cluded a  decree  of  foreclosure  of  a  material- 
man's lien  filed  by  the  Keystone  Company 
against  the  property  of  the  sugar  company, 
and  the  decree  fixed  this  Hen,  fn  common 
with  others,  on  one  tract  of  real  estate,  and 
adjudged  it  to  be  a  second  Hen,  subject  to 
that  of  the  Attica  Bank,  on  another  tract 
Six  orders  of  sale  were  Issued  at  the  Instonce 
of  the  Attica  State  Bfuk.  These  orders  of 
sale  followed  the  language  of  the  decree,  set- 
ting forth  the  amount  due  each  Uenholder, 
of  which  there  were  more  than  20  In  number. 
The  orders  of  sale  recited  the  several  Judg- 
mente  against  the  Attica  Sugar  Company  In 
favor  of  the  different  llenholders.  With  re- 
spect to  the  Keystone  Iron  Works  Company 
each  of  the  orders  of  sale  contelned  fbe  fol- 
lowing: "Whereas,  the  Keystone  iron  Works 
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Company  obtained  judgment  In  said  conrt, 
OB  tbe  lOtb  day  of  June,  1891,  against  tbe 
Attica  Sugar  Company  and  the  Kansas  State 
Sugar  Company  for  tbe  sum  of  $18,032,60,  of 
wbicb  tbe  sum  of  $11,774.01  draws  Interest 
at  the  rate  of  10  per  cent,  per  annum,  tbe  bal- 
ance at  6  per  cent,  per  annum,  and  for  tbe 
mm  of  $769.30  as  costs  of  suit.  In  which  said 
Roit  tbe  Attica  State  Bank  of  Attica,  Kansas 
(a  corporation),  was  plaintiff,  and  tbe  Attica 
Sugar  Company  (a  corporation),  tbe  Kan- 
sas State  Sugar  Company  (a  corporation), 
George  W.  Watson  [and  others,  naming  them] 
were  defendants."  There  was  no  reference 
or  mention  In  either  one  of  these  special  ex- 
ecotlons  or  orders  of  sale  of  any  Judgment 
against  Watson  In  favor  of  tbe  Keystone  Iron 
Works  Company.  Tbe  recitals  are  that  the 
Keystone  Iron  Works  Company  obtained  a 
Judgment  against  the  two  sugar  companies  In 
a  suit  wherein  the  Attica  State  Bank  was 
plaintiff  and  tbe  two  sugar  companies  and 
Watson  and  others  were  defendants.  Each 
one  of  tbe  orders  of  sale  concluded  as  fol- 
lows: "These  are  therefore  to  command 
70U  to  cause  the  said  aboTe-descrlbed  prop- 
erty to  be  appraised,  advertised,  and  sold  ac- 
cording to  law  separately,  as  described,  and 
from  tbe  proceeds  of  sucb  sale  pay,  flrst,  the 
costs  and  expenses  of  suit  and  sale;  second, 
the  Judgment  and  tbe  interest;  and  the  resi- 
due. If  any,  to  be  paid  Into  tonrt  to  abide 
the  order  of  said  court." 

Four  of  tbe  orders  Issued  to  carry  out  the 
decree  were  returned  without  sale — three  in 
1891,  and  one  In  1893.  On  March  29,  1894. 
under  a  plurles  order,  tbe  real  estate  was 
sold;  and  under  another,  Issued  In  Janu- 
ary. 1895,  certain  pumps  and  fixtures  were 
sold.  On  June  20,  1896,  five  years  and  ten 
days  after  the  rendition  of  Judgment,  an  ex- 
ecution was  Issued  at  the  request  of  the 
Keystone  Iron  Works  Company.  This  writ 
commanded  the  sheriff  that  of  the  goods  and 
chattels  of  the  Attica  Sugar  Company  and 
tbe  Kansas  State  Sugar  Company,  as  prin- 
cipals, and  George  W.  Watson  and  others, 
as  sureties,  he  cause  to  be  made  tbe  amount 
of  $11,774.90,  and  $2,486.90  Interest  on  same, 
being  the  amount  remaining  due,  and,  for 
want  of  goods  and  chattels,  that  the  amount 
be  made  out  of  the  lands  and  tenements  of 
the  debtors.  Tbe  writ  is  prefaced  by  the 
following  recital:  "Whereas,  the  defendant 
and  cross-petitioner,  the  Keystone  Iron 
Works  Company,  on  the  10th  day  of  June, 
1891,  obtained  Judgment  before  the  Twenty- 
Fourth  Judicial  district  conrt  of  tbe  state  of 
Kansas,  within  and  for  Harper  county, 
against  tbe  Attica  Sugar  Company  and  tbe 
Kansas  State  Sngar  Company,  as  principals, 
and  George  W.  Watson,  B.  W.  Demlng,  H. 
R.  Kent,  J.  H.  Dennis,  and  M.  C.  Clark,  as 
sureties,  for  the  sum  of  eleven  thousand  sev- 
en bnndred  and  seventy-four  and  ••/io» 
($11,774.90)  dollars  debt,  with  Interest  at  tbe 
rate  of  10  per  cent,  per  annum."  This  execu- 
tion WM  retomed  "No  property  found"  od 


July  22,  1896.  This  proceeding  was  begun 
on  May  3,  1902,  by  tbe  Keystone  Iron  Works 
Company  In  the  district  court  to  revive  Its 
Judgment  against  Watson  and  bis  8o-suri>- 
tles.  It  relied  on  the  above-mentioned  or- 
ders of  the  sale  Issued  at  the  Instance  of  tbe 
Attica  State  Bank  to  preserve  the  vitality  of 
its  Judgment  against  Watson  and  others. 
Tbe  question  presented  Is  whether  such  or- 
ders of  sale  had  the  effect  to  keep  the  Judg- 
ment of  the  Keystone  Iron  Works  Company 
j  against  Watson  alive.  If  they  did  not,  then 
I  the  Judgment  was  dormant  when  the  ezecu'' 
tion  of  June  20,  1896,  was  sued  out. 

The  orders  of  sale  were  executed  by  ex- 
hausting tbe  property  on  which  the  several 
liens  were  fixed  by  the  court  in  the  foreclo- 
sure decree.  There  was  no  direction  In  any 
of  them  that  a  deficiency  be  collected  from 
Watson  or  bis  co-sureties.  The  latter  did 
not  own  any  of  tbe  property,  real  or  per- 
sonal, involved  In  tbe  decree  of  foreclosure. 
The  orders  of  sale  were  directed  solely 
'  against  the  property  of  the  Attica  Sugar 
Company.  The  Judgment  and  decree  against 
tbe  sugar  company  in  favor  of  the  Attica 
State  Bank  was  in  one  amount,  $13,032.60, 
together  with  a  foreclosure  of  a  lien,  and 
the  Jadgment  against  Watson  and  the  other 
Individuals  in  favor  of  tbe  Keystone  Iron 
Works  Company  was  for  $11,774.90,  without 
any  foreclosure.  There  were  20  other  Judg- 
ments in  favor  of  various  Ilenbolders  agnlnat 
tbe  Attica  Sugar  Company,  none  of  tbom 
against  Watson.  Let  us  suppose  that  the 
Pulton  Iron  Works  Company,  which  was  de- 
creed to  have  a  lien  for  over  $6,000  on  tbe 
property  of  the  sugar  company,  with  no  Judg- 
ment against  Watson,  had  caused  the  several 
orders  of  sale  to  issue,  can  it  be  said  that 
sucb  proceeding  would  In  legal  effect  amount 
to  an  execution  against  Watson?  There  was 
no  attempt  by  any  of  the  Judgment  credit- 
ors to  collect  any  amount  from  Watson  by 
execution  until  after  the  Judgment  bad  be- 
come dormant  W^hetber  tbe  orders  of  sale 
bad  tbe  effect  to  keep  alive  the  Judgment  of 
the  Keystone  Company  against  Watson  must 
be  determined  in  view  of  the  reason  for  the 
statutory  rule  rendering  a  Judgment  dormnnt 
where  It  has  stood  for  five  years  without  an 
execution  Issuing.  It  Is  that  a  certain  degree 
of  diligence  Is  required  to  be  exercised  by 
plaintiff  as  evidence  that  the  Judgment  re- 
mains in  force  and  has  not  been  released  or 
abandoned.  If  five  years  intervene  between 
executions,  "the  law  presumes  the  Judgment 
satisfied,  and  will  not  permit  the  Jadgment 
debtor  to  he  disturbed  by  execution  until 
tbe  Judgment  is  revived."  State  v.  McAr- 
thur,  5  Kan.  280.  "The  principle  upon  which 
the  issues  of  an  execution  keeps  alive  a  Judg- 
ment Is  that  thereby  the  plaintiff  afflnus  its 
validity."  Halsey  v.  Van  Vliet,  27  Kan.  474. 
Two  tests  suggested  In  Kelley  v.  Vincent,  8 
Ohio  St.  41S,  for  determining  whether  an  act 
of  the  plaintiff  Is  sufficient  to  continue  tbe 
Jadgment  In  effect,  are  whether  It  "affordr 
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ft  reasonable  public  claim,  on  tbe  part  of  the 
plaintiff,  tbat  tbe  Judgment  remains  In  full 
force."  and  whether  by  It  any  evidence  la 
"afforded  to  those  Interested  In  ascertain- 
ing the  continuance  of  the  judgment  Hen." 
Another  test  suggested  in  Halsey  v.  Van 
Vllet,  supra.  Is  whether  It  Is  "an  assertion  by 
the  plaintiff  that  the  Judgment  is  unpaid, 
aud  that  he  Is  Intending  at  some  time  and  In 
some  way  to  enforce  Its  collection." 

In  the  present  case  the  orders  of  sale  did 
not  recite  the  Judgment  of  tbe  Keystone 
Company  against  Watson,  nor  refer  to  It  in 
any  way.  This  omission  cannot  be  regarded 
as  a  mere  Inadvertence;  for  It  occurs  In  each 
of  the  six  writs  Issued  between  June  10, 
1801,  and  June  20,  1806.  Nor  la  It  cured  by 
any  general  recital  or  reference  to  the  Judg- 
ment; for  no  such  recital  or  reference  Is 
employed.  Each  writ  sets  out  In  full  detail 
every  portion  of  the  judgment,  Including 
plaintiff's  Judgment  against  Watson  as  sure- 
ty, and  each  separate  Jodgment,  excepting 
only  that  of  the  Keystone  Company  against 
Watson  and  his  fellow  sureties.  In  this 
there  was  no  afBrmance  by  tbe  Keystone 
Company  that  its  Judgment  against  Watson 
remained  unsatisfied,  and  tbat  it  Intended 
some  time  to  enforce  It  Not  one  of  tbe  or- 
ders of  sale  afforded  a  reasonable  public 
claim  on  the  part  of  tbe  Iron  works  company 
that  its  Judgment  against  Watson  remained 
in  full  force.  The  inference  from  tbe  studied 
omission  Is  tbat  It  bad  released  them,  as 
It  bad  a  right  to  do,  w  tbat  It  had  abandoned 
Its  claim  as  to  blm  and  did  not  Intend  to 
seek  its  enforcement.  Tbe  reading  of  tbe  or- 
ders of  sale  would  not  bave  advised  any  one. 
Interested  In  ascertaining  whether  these  were 
Judgment  liens  against  Watson,  of  any  Judg- 
ment against  him  except  tbat  of  plaintiff. 
From  tbe  time  Judgment  was  rendered  until 
tbe  issuance  of  tbe  general  execution,  ootb- 
ing  was  done  that  might  not  with  equal  pro- 
priety have  been  done  in  tbe  same  manner 
If  Watsou  had  been  i»eviously  discharged 
from  liability  to  tbe  Keystone  Company. 
No  step  was  taken  tbat  was  in  any  degree 
inconsistent  with  tbe  theory  that  he  bad 
been  relc^aaed  from  all  obligations  to  tbe 
Keystone  Company.  In  fact,  the  persist- 
ent recital  in  the  orders  of  sale  tbat  plain- 
tiff's Judgment  ran  against  Watson,  as  well 
as  a^lnst  tbe  sugar  companies,  and  tbe  no 
less  persistent  omission  of  any  reference  to 
a  Judgment  of  the  Keystone  Company  against 
him,  might,  as  already  suggested,  have  af- 
forded a  reasonable  ground  for  an  Infer- 
ence that  for  some  reason  the  latter  Judg- 
ment was  no  longer  In  force.  Therefore  tbe 
doctrine  tbat  an  order  of  sale  Is  an  execu- 
tion, and  tbat  Its  Issuance  will  keep  alive  tbe 
Judgment  upon  which  It  Is  sued  out,  has  no 
application  here,  and  cannot  Justify  a  flndiug 
that  the  validity  of  the  Keystone  Cooipony's 
Judgment  against  Watson  was  preserved  by 
the  orders  of  sale  Issued  in  this  case.  It 
was  within  tbe  power  of  the  Keystone  Iron 


Works  Company,  by  the  men  fssnlBg  of  an 

execution  against  Watson  and  tbe  othw 
Judgment  debtors,  to  bave  prevented  the 
dormancy  of  Its  Judgment  No  levy  wa» 
necessary  for  tbe  purpose.  Saville's  Elstate 
V.  Schroyer,  65  Kan.  303,  68  Pac.  1130. 

After  a  reargument  of  the  case  the  court 
is  of  the  opinion  tbat  the  Issuance  of  an  or- 
der of  sale  or  special  execution  to  carry  into 
effect  a  decree  directing  tbe  sale  of  real  ea- 
tate  has  tbe  effect  to  keep  the  Judgment  allvcr 
and  that  such  orders  of  sale  are  executions, 
within  the  meaning  of  section  4895,  Gen.  St 
1901.  Tbe  decision  in  State  T.  McArtbnr,  5 
Kan.  280,  la  adhered  to.  This  holding  wonld 
affirm  tbe  ruling  of  the  court  below  sustain- 
ing tbe  motion  to  revive,  if  the  several  or- 
ders  of  sale  had  made  reference  to  the  Jodg- 
ment  of  the  Keystone  Iron  Works  Company 
gainst  Watson. 

The  ruling  of  the  court  below  will  be  re- 
versed, with  directions  to  overrule  the  mo- 
tion to  tevire  tbe  Judgment 

MAJSON,  J,  concnrring. 

SMITH,  J.  (dissenting).  I  dissent  fron» 
the  majority  of  the  court  on  the  position  tbey 
have  taken  (Indicated  in  tbe  second  para- 
graph of  tbe  syllabus),  holding  that  a  spe<^ 
execution,  wblch  must  follow  the  order  of 
tbe  court  is  comprehended  within  tbe  lan- 
guage of  section  4805,  Oen.  St.  1001,  and  that 
the  issuing  of  an  order  of  sale  has  the  effect 
of  preventing  dormancy.  My  views  on  this- 
question  are  given  in  tbe  opinion  In  this  case, 
banded  down  after  Its  first  submission  and 
found  In  74  Pac.  268.  Nothing  on  the  re- 
argument  has  shaken  my  belief  In  the  sound- 
ness of  the'  view  of  tbe  majority,  expressed 
when  tbe  case  was  first  decided. 

Justices  OCNNINOHAM  and  GR£BNB 
Join  with  me  In  tbts  dlosent 

BUBCH,  J.  (dissenting).  Tbe  executlone^ 
relied  upon  by  tbe  Keystone  Iron  Works  to 
prevent  dormancy  conformed  to  the  Judg- 
ment and  order  of  the  court  and  were  valid 
writs.  Tbey  were  sufficient  In  every  matter 
of  form  and  of  substance  to  constitute  pro- 
cess lawfully  enforceable,  and  tbey  actually 
performed  tbat  otllce  to  tbe  extent  of  ap- 
propriating property.  This  being  true,  tbe 
mere  fact  that  tbe  clerk  did  not  embody  In 
the  execution  other  recitals  not  essential  to 
their  validity  as  writs  could  not  impair  tbelr 
efficacy  to  prevent  dormancy.  Unimpeach- 
able executions  having  issued,  the  Judgment 
continued  In  force  for  tbe  full  statatofy 
period. 

The  opinion  of  the  majority  continually 
refers  to  the  "judgmrat  against  Watson"  as 
if  It  were  a  separate  and  distinct  thing,  en- 
tirely disassociated  from  every  other  result 
of  the  litigation.  Tbe  theory  seems  to  be 
that  because  the  ezecuttons  which  were 
Issued  did  not  recite  tbe  fact  that  by  the  de- 
termination of  the  conrt  Watson  was  obliged 
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to  pay*  no  ezeeatJoa  wa*  lasued  on  the  "jadg^ 
moit  lUEtliut  WmtsoB,"  and  bence  tbat  tbe 
'tMgment  against  Wataon"  became  donnant 
Tbe  Jndsment  agalnat  Watson,  boweTer.  was 
Ite  lame  Jndgmeoit  aa  tbat  against  tbe  sngar 
companj'  The  sugar  company  vaa  principal 
and  Watson  was  snretr*  and  the  judgment 
was  as  single  as  tbe  debt  The  fact  tbat  sep- 
arate aentenoes  or  clanaea  or  paragraplis 
were  emtfoyed  to  express  the  determination 
cf  tbe  court,  and  the  tect  that  qmdal  refers 
moe  was  made  to  the  pn^toty  of  tbe  prin- 
cipal debtor,  did  not  make  tbe  Judgment 
undtltailoaB,  It  ranalned  a  unity.  Tbe 
language  fixing  tbe  liability  ot  Walaim  mere- 
ly expreased  tliat  part  of  tbt  ctwclndon  of 
Ibe  court  wbleh  lelalwd  to  him;  but  It  did 
not  form  an  Isolated,  Indq^ondent  Jndgm«it» 
Reparato  and  dlstinet  from  another  Judgment 
against  the  sngar  company.  When,  there- 
fore, the  executions  which  were  Issued  re- 
nted that  In  an  action  described  the  Key- 
stone Inn  Wortn  obtained  a  Judgment 
against  flie  sugar  company,  they  necessarily 
redted  a  judgmoit  against  Watson,  and  tbe 
Issuing  of  mcb  executions  did  alBnn  the 
ralldity  of  tbat  Judgment,  did  constitute  a 
pubUe  claim  that  It  remained  In  full  force 
and  unpaid,  and  did  aasect  as  Intention  to 
enforce  Its  oollectlim. 

In  tbe  case  of  special  esecotlons  tlie  stot- 
ute  requires  no  more  tiian  ttiat  they  shall 
conform  to  the  Judgment  If  they  do  this, 
nobody  Interested  la  ascotalnlng  tbe  con- 
tinuance «t  the  Ji^gmoit  aa  a  lien  has  any 
right  to  tofec  Oat  any  one  obligated  to  pay 
baa  been  released,  because  additional  re- 
citals foreign  to  tbe  immediate  purpose  of 
the  wrlto  are  not  Incorporated.  If  a  Judg- 
ment run  against  a  principal  and  surety,  as 
in  this  case^  the  property  of  tbe  prlndpal 
mnat  be  exhausted  befcwe  tbat  of  tbe  surety 
can  be  assailed.  If  ttie  Judgment  creditor  un- 
dwtakea  to  do  this  by  rand  executiona  ap- 
prtq^late  to  the  purpose  there  is  no  mnant 
wbaterer  for  inferring  that  sureties  are  re- 
leased because  tiie  pzovlBlons  of  the  Judg- 
ment reapectbig  tttwa  are  not  Injected  Into 
tbe  writs.  Netther  does  it  make  any  differ- 
ence who  eansas  execution  to  Issue  tor  the 
eaforcnnent  of  a  Jn^iment,  if  It  rli^tf ully 
Issue.  The  clerk  of  tbe  court  can  keep  a 
Judgment  altro  hr  issuing  executions  for 
unpaid  costs  on  Us  own  aeooont  A  mie 
wUch  alfows  tbe  aoeldeDtal  clerical  omission 
from  an  execution  of  a  stogie  name  In  a  long 
list  of  Jud^ent  debton  to  Induce  dormancy 
aa  to  tbat  person,  vhlle  the  Judgment  re- 
mains allTe  and  enforceable  a^nst  all  oth- 
er^ simply  sublimates  technicality,  and  adds 
ft  court-made  complication  to  what  should 
be  a  pMn,  simple  process  tar  obtainlttg  the 
fmlto  of  a  Judgment 

For  these  reasons  I  dissent  from  the  first 
parafl^ph  of  tbe  syllabua  and  the  corre- 
sponding prations  of  the  opinion. 

The  Chief  Justlos  and  Mr.  Jusdee  ATKXN- 
SON  Join  mo  to  tbla  dlHmit 
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CO.  et  aL 

(Supreme  Court  of  Kansas.    Oct.  8,  1904.) 

JUDGMENT— DOBMAHCT. 

1.  A  judgmeot  or  decree  for  the  sale  of  spe- 
dfie  real  property  to  pay  a  debt  becomes  dor- 
maot  by  the  lapse  of  five  years  vitUout  process 
being  issaed  tbereon.  State  v.  McArthur,  5 
Kan.  280,  approved  and  followed. 

Smith.  CuuQingbam,  and  Greene,  JJ.,  dia- 
genting. 

(Sjllabos  by  tbe  Court.) 

Brror  from  District  Court  Rawlins  Coun- 
ty; A,  G.  T.  Gelger.  Judge. 

Actlim  by  tbe  Nebraska  Loan  &  ^^ust 
Company  and  otbera  against  Charles  T.  Kll- 
len.  Judgment  for  plaintiffs,  and  defendant 
brings  error.  Reversed. 

Dempster  Scott,  for  plaintiff  In  error.  Fred 
Robertson,  for  defendants  In  «Tor. 

MASON,  J.  An  action  brought  to  fore- 
close a  real  estate  mor^ge  resulted  In  a 
final  Judgment  or  decree  for  the  sale  of  the 
property  to  satisfy  the  debt  No  process  on 
such  Judgment  or  decree  was  Issued  for  over 
five  years.  Then  an  order  of  sale  was  taken 
out  under  which  a  sale  was  made,  which  tbe 
court  confirmed.  This  proceeding  is  bronght 
to  set  aside  tbe  order  of  confirmation.  The 
only  question  presented  Is  whether  the  act 
of  tbe  court  uptHi  which  such  order  of  sale 
was  based  Is  to  be  regarded  aa  a  Judgment 
within  tbe  meaning  of  section  445,  Civil 
Cod^  which  provides  that  If  execution  be- 
not  sued  out  within  five  years  from  the  date 
of  a  Judgment,  or  If  five  years  shall  Inter- 
vene between  the  date  of  the  last  execution 
and  tbe  time  of  suing  out  another  writ  sucb 
Judgment  shall  become  dormant  Tbe  Su- 
preme Court  of  Ohio  holds  that  this  provi- 
sion bas  no  application  to  a  decree  In  equity 
for  the  sale  of  spedflc  property.  Beaumont 
V.  Herrlck,  24  Ohio  St  445;  Moore  v.  Ogden, 
S3  Ohio  St  430.  These  decisions  have  been 
followed  in  Nebraska.  Herbage  v.  Ferree- 
91  N.  W.  408.  The  contrary  doctrine  is  an- 
nounced In  Stout  V.  Macy,  22  Cal.  647, 
Hughes  V.  Shreve,  8  Mete.  (Ky.)  547,  and 
State  V.  McArthur,  5  Kan.  280.  The  last- 
named  case  has  frequently  been  cited  with 
approval  as  authority  for  the  proposition  that 
under  the  Code  the  term  "Judgment"  Is 
broad  enough  to  include  a  decree  In  equity 
under  the  old  practice.  1  Freeman  on  Judg- 
ments, {  14;  1  Black  on  Judgments,  S  1;  11 
Encyc.  of  P.  &  P.  809;  IT  A.  &  B.  Encyc.  of 
L.  (2d  Bd.)  762.  It  was  overruled  by  the 
original  decision  In  Watson  v.  Keystone  Iron 
Works  Co.  (Kaa.)  74  Pac.  269,  where  ttie  ar- 
guments uiKin  both  sides  of  the  question 
were  fully  presented  in  the  opinion  of  the 
court  written  by  Mr.  Justice  Smith  and  the 
dissenting  opinion  written  by  Mr.  Justice 
BurclL  In  the  final  decision,  however,  made 
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at  tbe  present  session  upon  a  rehearing,  tbe 
majority  of  tbe  court  adbere  to  the  vtew 
taken  la  tbe  earlier  case.  State  t.  McArtbur, 
supra.  In  harmony  with  that  expresslim,  it 
must  be  held  that  the  Judgment  here  infolv- 
ed  was  dormant  when  tbe  order  of  sale  was 
Issued,  and  that  tbe  sale  made  under  It 
shoold  have  been  set  aside. 

Tbe  Judgment  Is  reversed,  and  tbe  cause 
remanded  for  further  proceedings  In  accord- 
ance  faerewltb. 

JOHNSTON,  a  J.,  and  BDROH  and  AT- 
KINSON. JJ.,  concurring.  SMITH.  CUN- 
NINGHAM, and  GREENE,  JJ.,  dissent  for 
the  reasons  given  fn  tbe  majority  opinion  In 
the  case  of  Watson  v.  Keystone  Iron  Works 
Company  (Kan.)  74  Pac.  2G9. 


FORESTERS  OF  AMERICA  t.  HOLLTS. 
(Supreme  Court  of  Kansas.    Oct  8,  1901.) 
BsmRT  anooiATioNs— rosnrruBi  —  A88KB8- 

HEirTB— PATHEKTS— PLXADina. 

1.  Where  a  member  of  a  beneficiary  associa- 
tion offers  to  pay  dues  assessed  against  bim,  and 
Is  ready  and  wilHnr  to  pay  to  the  officer  whose 
duty  ft  was  to  receive  them,  and  such  officer, 
doubting  his  power  In  the  premlseB,  refuses  to 
accept  toe  offered  payment,  the  association  can- 
not base  a  forfeiture  of  the  promised  benefit 
00  the  noopayment  of  such  dues. 

2.  Nor  will  such  associatiou  be  permitted  to 
assert  a  forfeiture  because  aasessments  were  not 
paid  at  tbe  times  stated  in  tbe  printed  by-laws, 
where,  by  the  adoption  of  a  custom  or  the 
course  of  its  conduct,  it  has  led  the  insured 
members  honestly  to  believe  that  the  assess- 
ments may  be  paid,  and  will  be  received,  at  j 
times  other  than  those  specified  in  the  printed 
rules. 

3.  In  an  action  to  recover  Insurance  procured 
by  a  member  of  an  association  on  his  own  life 
for  the  benefit  of  another,  it  is  not  necessary 
for  the  beneficiary  to  allege  that  be  had  an  in- 
snrable  interest  in  the  life  of  tbe  Insured ;  and. 
If  tbe  association  relies  on  the  defense  of  no 
Insurable  interest,  it  devolves  on  it  to  plead  and 
prove  it.  I 

Greene,  J.,  dissenting  from  third  paragraph  j 
of  syllabus.  ' 
(Syllabus  by  tbe  Court.) 

Error  from  District  Court,  Saline  (bounty; 
R,  F.  Thompson,  Judge. 

Action  by  W.  H.  Hoilis  against  the  For- 
esters of  America.  Judgment  for  plaintiff, 
and  defendant  Inlnga  error.  Affirmed. 

Llttlck  &  Llttick.  and  Tbos.  L.  Bond,  for 
plalntur  In  oror.  O.  W.  Bnrcht  for  defend-  I 
ant  In  error. 

JOHNSTON,  O.  J.   On  March  17,  18S0,  j 
John  0.  Bates  united  with  tbe  Foresters  of  '■ 
America,  and  also  became  a  member  of  what 
is  known  in  that  order  as  the  "Endowment  ; 
Fund."   The  endowment  certificate  first  is- 
sued to  him  was  for  $1,000,  and  his  wife 
and  heirs  were  designated  as  beneficiaries. 
This  relationship  was  continued  for  about 
15  years,  and  until  about  May  9,  1895,  when, 
nnder  the  laws  of  the  order,  be  surrendered  | 
the  first  certificate  and  obtained  a  new  one  1 


for  the  same  amonnt;  In  whlc3i  W.  H.  HolUa. 
a  Bt^aon,  was  named  as  beneficiary.  All 
assessments  for  tbe  endowment  fund  wero 
paid  until  Eates'  death,  which  occurred  ou 
July  27.  1001.  Payment  of  tbe  promised 
benefit  was  refused  by  tbe  order  because  of 
the  claim  that  Estes  was  not  in  good  stand- 
ing as  a  member  of  the  order  when  he  died. 
In  the  action  brought  by  Hollls  to  recover 
the  benefit  the  order  alleged  that  Estes  bad 
not  paid  the  assessments  and  taxes  levied 
by  the  order  for  several  months  preceding 
his  death,  and  because  of  noncompliance  with 
requirements  In  this  respect  he  was  not  in 
good  standing,  and  therefore  no  liability 
arose  on  the  certlflcate  iasned  to  him.  As 
abready  stated,  every  assessment  made  for 
tbe  endowment  fnnd  was  paid,  btit  tbe  gen- 
eral dues  payable  to  the  snbordlnate  court* 
and  amounting  to  $8  per  year,  were  not  ac- 
tually paid  after  March  81, 1901.  Tbe  plain- 
tiff below  pleaded  and  proved,  as  an  excuse 
for  the  nonpayment  of  the  dues  for  tbe 
three  months  preceding  tbe  death  pf  Estes, 
that  there  was  a  well  establlibed  custom  in 
the  Sallna  court  or  lodge,  to  which  Estes 
belonged,  of  paying  these  dues  quarterly, 
and  at  any  time  during  the  quarter;  and, 
further,  that  Estes  tried  to  pay  tbe  dues 
to  the  local  financial  secretery,  whose  duty 
It  was  to  receive  them,  and  that  offlcor  re- 
fused to  receive  them.  It  appears  that  tbe 
organisation  is  composed  of  tbe  Supreme 
Court  of  America,  tbe  Grand  Court  of  tbe 
state,  and  tbe  subordinate  courts  tbroogbont 
the  state,  and  that  these  three  are  one  and 
tbe  same  association,  deriving  their  power 
and  authority  from  the  supreme  court  of  the 
order.  Tbe  financial  secretary  of  the  local 
court  Is  an  ofllcer,  not  only  of  that  court,  but 
be  acts  for  the  association  as  well.  He  col- 
lects and  forwards  tbe  assessments  for  tbe 
endowment  fund  to  tbe  supreme .  secretary, 
and  he  Is  tbe  officer  to  whom  all  other  dues 
and  assessments  are  to  be  paid.  In  the  early 
part  of  1901  there  was  a  lack  of  interest  in 
tbe  Sallna  court,  tbe  meetings  were  poorly 
attended,  and  It  became  a  question  with 
the  members  of  that  court  whether  they 
could  maintain  the  organization.  Correspond- 
ence was  bad  with  tbe  superior  otHcers.  and 
on  May  4,  1901,  the  executive  committee  of 
the  grand  court  attempted  to  dissolve  Sallna 
court,  and  to  forfeit  Its  charter,  rituals,  and 
effects  to  tbe  grand  court  After  that  time 
E.  8.  Swanson,  the  financial  secretary,  was 
tn  doubt  as  to  whether  be  could  collect  dues 
and  assessments,  and  when  the  general  dues 
for  Estes  were  offered  to  talm  be  declined 
to  receive  them,  stating  that  he  did  not  know 
whether  Sallna  court  "would  go  on  or  not." 
Under  the  laws  of  the  order  there  are  two 
ways  by  which  a  subordinate  court  can  be 
suspended  and  dissolved— First,  by  a  vote 
of  its  members  and  a  report  of  Its  action  to 
tbe  grand  court:  and,  second,  by  action  of 
the  grand  court  upon  charges  preferred  for 
neglect  to  hold  meetiugSt  misconduct,  or  non- 
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compliance  with  the  rules  of  the  order;  but 
nieh  actimi  cannot  be  taken  until  the  sub- 
ordinate conrt  has  had  notice  of  the  chaiyea 
and  suitable  opportont^  baa  been  given  to 
answer  the  cbaiKes.  It  is  not  contended 
that  the  members  ot  the  Salina  court  voted 
to  dissolve  the  court  And  there  was  no  at* 
tempt  to  show  that  charges  were  preferred 
against  the  court,  or  that  any  notice  was  giv* 
en  of  any  contemplated  action  against  the 
court  by  the  grand  court  or  the  executive 
conndL  Until  suspension  and  dissolution, 
Swanson  could  and  should  have  received  the 
dues  and  assessments  from  members.  He 
did  receive  the  assessments  for  the  endow- 
ment fund  until  July.  1901,  and  his  remit- 
tances were  received  and  acknowledged  by 
the  supreme  secretary.  Not  only  was  he 
recognised  as  an  officer  ot  the  association  by 
the  supreme  officers^  but  he  still  retained  the 
seal  of  the  court,  and,  witk  the  knowledge 
of  the  supreme  secretary,  was  exercising 
some  of  the  functions  of  his  office.  It  is 
true  that  the  general  dues  were  not  paif  for 
the  quarter  preceding  the  death  of  Bstes, 
but  that  was  not  because  of  the  fault  of  ei- 
ther the  Insured  or  the  beneficiary.  Hollls 
olTered  to  pay  the  dues  to  the  financial  secre- 
tary, and  he  refused  to  receive  them.  An 
offer  made  In  good  faith  and  so  decllneu  is 
equivalent  to  payment 

A  forfeiture  of  the  benefits  cannot  be  just- 
ly based  on  any  of  the  objections  pleaded  by 
the  association.  There  can  be  no  objection 
to  the  payment  of  assessments  for  the  en- 
dowment fund,  as  all  were  paid  monthly 
In  advance,  and  the  last  one  which  llie  asso- 
ciation letiimsd  was  kept  until  two  months 
after  the  death  of  Cstes,  and  after  st^ 
had  been  taken  to  collect  the  benefit 

The  objection  that  the  general  does  were 
not  paid  monthly.  In  advance,  as  the  In- 
laws provided,  fti  without  force,  since  the  as* 
sociatlon  did  not  follow  Its  own  by-laws  in 
re^teet  to  the  payment  of  sach  does. '  It  la 
the  undisputed  testimony  that  a  custom  bad 
been  followed  for  a  eon^derable  time  ot  pay^ 
Ing  the  geneml  dues  quarterly,  and  at  any 
time  during  the  quarter.  It  Is  well  settled 
that  an  insurance  association  ot  this  chsrac- 
ter  wlU  not  be  permitted  to  asswt  a  forf^- 
tnre  because  assessments  wen  not  paid  at 
^ledfled  times,  where,  by  the  adoption  of  a 
custom  or  the  course  of  Its  conduct  It  has 
led  tike  iDsaved  members  lionestly  to  believe 
*  Otat  the  asseoments  will  be  rec^ved  aft» 
Oie  ain>olnted  day.  Insurance  Go.  t.  Eggles- 
ton,  06  IT.  8.  672,  24  L.  Bd.  841;  Sweetser 
V.  Odd  Fellows,  117  Ind.  87,  10  N.  B.  722; 
Insurance  Go.  v.  Frenfdi,  80  Ohio  St  240,  27 
Am.  Bep.  448;  Styiow  t.  Insurance  Co.,  00 
"Wis.  224,  84  N.  W.  161.  2  Am.  St  Bep.  738; 
Insurance  OOu  v.  Amerman,  119  IlL  828.  10 
N.  B.  225;  De  Ftece  v.  National  lite  Insmv 
ance  Co.,  186  N.  T.  144,  32  N.  BL  666;  Me- 
Ckffkle  V.  Texas  Benevolent  Ass'n,  71  Tex. 
148,  8  S.  W.  616;  Home  Protection  of  North 
Alabama  t.  Aveiy,  86  Ala.  848;  B  South.  148, 
78Pv— 11 


7  Am.  St.  Bep.  M;  Supreme  Forest  of  Wood- 
man Circle  T.  Stretton  (Kan.)  76  Pac.  472; 
Nlblaek  on  Mutual  SodetleB,  fi  832;  2  Bscon 
on  Benefit  Societies,  {§  861,  431. 

No  error  was  committed  In  the  rulings  on 
the  testimony,  nor  In  chaining  the  jury. 

At  the  close  of  the  trial  the  association 
undertook  to  inject  Into  the  case  the  Issue 
that  HoUls  had  no  Insurable  Interest  in  the 
life  ot  Bstes.  The  matter  was  raised  by  re- 
quest for  an  instruction,  and  had  not  been 
made  an  issue  by  the  pleadings.  The  con- 
tract which  was  pleaded  was  valid  upon  Its 
face.  The  Insurance  had  been  procured  by 
Bstes  on  his  own  life  for  the  benefit  of  his 
stepson,  Hotlis.  Apart  from  the  relation  ot 
afl3nity,  however,  there  may  have  been  de- 
pendence OF  other  condlton  to  warrant  the 
Insurance.  The  Insurance  not  having  been 
procured  by  Hollls,  It  was  not  necessary  for 
falm  to  aver  that  he  had  any  Interest  in  the 
life  of  the  Insured.  If  the  Insurer  relied  on 
such  defense  It  devolved  upon  blm  to  plead 
and  prove  It  Insurance  Go.  v.  Kellogg,  82 
III.  614;  Brennan  t.  Insurance  Co.,  14S  Fa. 
199,  23  Atl.  901;  Kennedy  v.  Insurance  Co., 
10  La.  Ann.  809;  NIblack  on  Mutual  Benefit 
i  Societies,  {  322;  4  Joyce  on  Insurance,  { 
8673.  Not  liaving  been  put  In  Issue  by  the 
'  pleadings  the  court  rightly  refused  to  sub- 
mit the  question  to  the  jury. 

The  judgment  ot  ttie  district  conrt  will  be 
affirmed. 

SMITH,  OCNNINaHAM,  MASON,  and 
ATKINSON.  JJ.,  concurring. 

OBBBNIS,  J.  (dissenting).  The  principle 
ot  law  announced  in  subdivision  8  ot  the 
syllabus  and  the  corresponding  portions  of 
the  opinion  are  not  In  my  judgment  Invtdved 
in  the  determination  ot  the  questions  pre- 
sented by  the  refusal  ot  the  court  to  give 
the  InslTuctions  requested.  I  therefore  do 
not  ctmcnr  therein.  The  plaintiff  In  this  ac- 
tion sought  to  recover  <hi  a  mutual  benefit 
certificate  issued  the  defendant  to  one 
John  O.  Blstes  on  his  own  lite  tor  the  ben- 
efit of  ttie  plaintiff.  The  petition,  omlttlog 
tb»  formal  pwtlons,  reads:  "Thiat  on  or 
aboat  March  17, 1880,  at  Its  request  one  John 
C.  Bstes,  stepfather  of  this  plaintiff,  became 
a  member  of  Oourt  Kansas  Olty,  No.  6361  of 
Kansas  City,  Mo.,  of  said  defendant  associa- 
tion, and  became  a  membu-  of  said  Endow- 
ment Fund,  and  tor  a  valuable  etmsideratlcm 
paid  by  him  to  said  association,  and  in  con- 
dderatioa  of  his  tnrOker  promise  to  pay  to 
said  aasodatloa  such  amounts  as  might 
thereafter  be  required  ot  and  assessed 
against  him  in  pursuance  of  the  by-laws  ot 
said  association,  defendant  duly  executed 
and  delivered  to  him  Ite  cortaln  written  con- 
tract called  an  endowment  cvtificate  Na 
3795,  whereby  the  defendant  promised  and 
agreed  to  pay  to  the  beneflclaries  designated 
In  ssld  endowment  certificate,  viz..  the  wife 
and  heirs  of  said  John  O.  Bstes.  upon  the 
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death  of  th«  said  John  O.  Bstea,  tbe  sum  of 
one  thousand  dollars.  Tfaat  on  or  about  tbe 
8th  day  of  May.  1896,  upon  tbe  application 
of  the  said  John  C.  Estee,  and  upon  tbe  pay- 
ment by  him  to  said  association  of  all  fees 
required  and  the  surrender  by  him  af  said 
endowment  certificate  to  It,  and  a  full  com- 
pliance upon  bis  part  with  ttie  by-laws '<tf 
said  association,  defendant  duly  executed 
and  delivered  to  him  its  certain  contract  In 
writing,  whereby  defendant  promised  and 
agreed  to  pay  to  this  plalntiflT,  upon  the  death 
of  said  John  C.  Estes,  tbe  sum  of  one  tboii- 
sand  dollars.  A  full,  true,  and  correct  copy 
of  said  contract  In  wilting,  and  of  all  Its 
terms  and  conditions,  and  of  all  Indorse- 
ments thereon,  is  h^eto  attached,  marked 
'Exhibit  A,'  and  made  a  part  hereof."  The 
certificate,  which  by  specific  allegations  Is 
made  a  part  of  tbe  petitlMi,  contains  the  fol- 
lowing recital:  "Beneflclaxy:  W.  H.  Hollls, 
stepson.  Duplicate  of  original.  Issued  May 
Oth,  1895.  Accepted  as  per  laws  of  Bnd't 
Fund." 

The  defendant  denied  generally,  and  also 
pleaded  some  special  defenses;  but  the  lat- 
ter are  not  material  to  the  determination  of 
the  question  under  discussion.  At  the  prop- 
er time  tbe  defendant  objected  to  the  intro- 
duction of  any  evidence  under  tbe  petition 
because  ot  an  insufficient  statement  of  facts. 
This  was  overruled.  On  tbe  trial  the  plain- 
tiff introduced  no  evidence  tending  to  show 
any  relation  existing  at  any  time  between 
himself  and  Estes  except  that  of  stepson  and 
stepfather.  When  tbe  plaintiff  had  conclud- 
ed his  evidence  the  defendant  demurred,  and 
the  demurrer  was  overruled.  After  the  evi- 
dence was  concluded,  and  no  efTort  had  been 
made  to  show  the  existence  of  any  relation 
between  Estes  and  Hollls  except  that  stated 
In  the  petition,  tbe  defendant  requested  the 
court  to  instruct  the  Jury  that  the  plaintiff 
was  not  entitled  to  recover,  because  he  bad 
not  shown  an  insurable  Interest  In  the  life 
of  Estes.  It  is  held  In  tbe  opinion  that  this 
question  was  not  involved  In  tbe  case,  and 
therefore  the  court  did  not  err  in  refusing 
tbe  Instractton,  and  It  Is  also  held  that  if 
defendant  wished  to  rely  on  such  a  defense 
It  should  have  pleaded  the  facts.  Wltb  tbe 
general  role  of  pleading  In  such  cases  we 
are  not  concerned.  In  the  present  case  the 
plaintiff  pleaded  tbe  fact  that  when  tbe  cer- 
tificate was  Issued  be  was  the  stepson  of 
Estes,  and  the  certificate  on  which  he  relied 
as  the  foundation  of  his  action  also  stated 
that  tbe  beneficiary  was  the  stepson  of  the 
Insured.  It  was  on  the  relation  of  stepson 
of  tbe  Insured  that  plaintiff  based  his  right 
to  recover,  and  it  was  upon  this  statement  of 
fact  by  tbe  plaintiff  that  the  question  of  law 
arose.  It  was  therefore  wholly  unnecessary 
for  the  defendant  to  plead  tbe  same  facts  in 
order  to  raise  the  question.  It  is  stated  in 
the  opinion:  "Apart  from  the  relation  of 
affinity,  however,  there  may  have  been  de- 
pendence  or  other  cMidltions  to  warrant  the 


insurance."  Such  conditions  may  hare  ex- 
isted, but  the  fact  was  not  made  to  appear, 
and  the  plaintiff  relied  wholly  on  tbe  relation 
of  stepscm  and  stepfather,  which  precludes 
tbe  presumption  of  the  existence  of  any  other 
relatldiL  But  why  presume  tbe  existence  of 
facts  in  favor  of  tbe  pleader  tliat  are  not 
claimed  by  him,  and  which  are  not  necessa- 
rily a  sequence  of  those  pleaded?  If  a 
pleader  may  safely  rely  on  the  court  to  pre- 
sume tbe  existence  of  facts  favorable  to  him 
which  are  not  pleaded,  tbe  science  of  plead- 
ing, so  tar,  at  least,  as  a  plaintiff  Is  con- 
cerned, would  be  very  much  simplified. 
Whether  one  has  an  insurable  Interest  In  the 
life  of  bis  stepfather  Is  a  question  of  law, 
and  In  this  case  that  question  arose  on  the 
facts  stated  In  tbe  plaintiff's  petition,  and 
was  properly  and  timely  presented  to  tbe 
court  below,  and  Is  preserved  in  the  record 
in  tlilB  court,  and  should  be  decided. 

BURCH,  J.,  not  sitting,  baTing  been  of 
counsel  in  the  case. 


ROYAL  FRATERNAL  UNION  T.  OROSIBB. 
(Supreme  Court  of  Kansas.    Oct  8,  1901.) 

OOBPORATIOnS— AOTtOH  OM  OOimUOT  —  TTLEnA 

VIBES— jnanoB  coub'f— fluaiho. 

1.  Under  an  answer  consistinf  solely  of  a 
genera]  denial,  a  corporation  cannot  avail  Itself 
of  the  defense  of  want  of  power  to  make  a  con- 
tract opon  which  it  Is  sued,  where  sach  in- 
capaclCy  does  not  appear  from  the  petition. 

2.  Althou<b  in  Justice  court  practice  the  de- 
fendant Is  not  required  ta  file  ao  answer.  If  he 
does  so  it  wlli  limit  the  issosa,  as  nndsr  the 
(nrdinary  rules  ot  pleading. 

(S^labos  by  His  Oourb) 

Error  from  District  Court,  Leavenworth 
County;  J.  H.  Glllpatrlck,  Judge. 

Action  by  Monroe  L.  Orosler  against  -tbe 
Royal  Fraternal  Unicm.  Judgment  for  plain* 
tiff,  and  defendant  brings  error.  Affirmed. 

J.  C.  Petberbrldge  and  Arthur  M.  Jack- 
son, for  plaintiff  In  error.  Atwood  &  Hoop- 
a  and  Lee  Bond,  for  defendant  la  error. 

MASON,  J.  Monroe  L.  Crosier  sued  the 
Royal  Fraternal  Union  In  the  city  court 
I  of  Leavenworth.  His  amended  bill  of  par- 
ticulars, upon  which  the  case  was  tried, 
alleged  In  substance  that  on  March  17,  1902, 
while  holding  an  Insurance  policy  issued  by 
the  Mutual  Ufe  &  Casualty  Association,  be 
was  Injured  by  an  accident  under  such  cir- 
cumstances that  he  became  entitled  to  re- 
cover Indemnity;  that  on  June  23,  1902,  In 
pursuance  of  an  arrangemeut  between  such 
association  and  the  defendant  the  latter 
assumed  tbe  obligation  to  plaintiff  that 
had  arisen  under  this  policy,  accepted  from 
him  its  surrender,  and  issued  to  him  cme  of 
Its  own  in  lieu  thereof;  that  due  proofs 
of  damage  had  been  made  to  defendant  at 
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Iti  mqnest  Tbe  defraidant  filed  a  pleadJns 
dedgnated  as  an  anaww,  cxmBlatbig  0017 
(tf  a  general  denial. .  Upcm  trial  plaintiff 
reoovwed  Judgment  for  ^SS.  Defttodant  ap- 
pealed to  the  district  courts  wlien  a  trial 
upon  tbe  same  pleadlnga  resulted  In  a  jodg* 
ment  for  the  same  amount,  from  wUch  error 
Is  nOTT  proeocnted. 

Tim  d^endant  was  a  corporation,  and  from 
Its  conatltntlon  and  by-lawB,  which  were  In- 
troduced In  evidence,  it  appears  tbat  it  was 
carried  on  for  tbe  sole  benefit  of  its  mem- 
bers and  their  beneficiaries,  and  not  for 
pnAtt  and  was  a  fraternal  beneficiary  as- 
sodatlon,  wltbln  tbe  deflnlUra  of  section 
1  of  cbapter  147,  p.  809,  of  the  Laws  of 
18D0  (sections  8568,  8S69.  Gen.  St  1901,  poi^ 
tlona  of  which  ate  transposed  a  typo- 
graphlol  enor).  It  Is  not  within  the  pow- 
er <tf  such  a  corporation  to  assnme  liability 
for  tbe  pajrmott  of  a  claim  for  disability 
benefits  that  baa  alrtady  acmied  agatnst 
a  almilsr  assodatton.  Bankers'  Union  t. 
Crawford,  67  Kaa  448,  78  Pac.  79.  Platai- 
tlfl  In  error  contends  that  for  tibls  reason 
tbe  Judgment  should  be  rerersed.  But  the 
tdll  of  particulars  did  not  disclose  that  t^e 
d^endant  was  a  fraternal  buiefidary  asso- 
datim,  as  defined  by  the  statute  cited. 
naintUr  set  out  in  full  the  contents  of  tbe 
Insurance  policy  or  benefit  certificate  Issued 
by  defendant,  whldi  Indicated  a  i^n  of 
operation  embracing  some  social  features, 
but  contained  nothlug  necessarily  Inconsist- 
ent with  a  purpose  to  do  burinen  for  profit 
From  anything  that  appeared  from  the  plain- 
tUfs  pleading,  therefore,  the  defendant's 
organization  might  have  been  of  such  a 
character  that  It  coold  lawfully  make  such 
a  contract  as  t3iat  sued  upon.  In  this  situa- 
tion It  was  incumbent  upon  defendant.  In 
order  to  avail  Itself  of  the  defense  of  ultra 
Tires,  to  spedally  plead  it  6  Thom^mm  on 
Coipraatlona,  |  7619;  5  BniTC.  of  P.  ft  P. 
9S,  96;  Am.  Dig.  1908B.  c.  1062.  It  Is  true 
that,  the  oise  having  been  brought  in  tbe 
dty  court,  where  the  practice  is  the  same 
88  before  a  Justice  of  the  peace,  It  was 
not  necessary  that  tbe  defendant  should 
file  any  pleading  at  all;  but,  since  it  elect- 
ed to  file  an  answer,  the  plalntlfl  was  ea- 
tltted  to  treat  It  as  a  dlaclomire  of  all  grounds 
of  defense  to  be  relied  upon,  and  It  would 
be  a  manifest  Injustice  not  to  apply  the 
ordinary  rules  of  pleading.  Hie  general  de- 
nial raised  no  issue  as  to  the  capadty  of  the 
defoidant  to  make  the  contract  sued  upon, 
and  tiie  prindple  invoked  is  therefore  not 
available. 

Another  defense  suggested  was  based 
upon  the  failure  of  plaintiff  to  resort  to 
arMtratfon  before  suing,  under  a  proviitfon 
ct  defendant's  by-laws.  But  tibls  likewise 
la  a  matter  not  opm  to  inquiry  under  tbe 
pleadings.   4  Joyce  on  Insuiance,  |  8681. 

Ykriotts  assignments  of  wror  relating  to 
rulings  In  the  admlsskm.  and  rejection  of 
evidence  ar»  argued,  but  fliey  are  not  of  a 


diaracter  to  reqnlre  detailed  discussion.  Mo 
matolal  error  is  found  in  tbe  rulings  com- 
bined of.  The  plaintiff  alibied  tbat  the 
two  insurance  assodatlona  had  been  con- 
solidated, and  d^endant  Introduced  evi- 
dence to  establish  tbat  no  consolldatifflii  bad 
been  made  under  tbe  statute.  This  was  not 
conclusive  against  plaintiff,  for  his  allega- 
tlcn  did  not  neoessailly  imply  a  fismal 
union  of  this  character.  There  was  suffi- 
cient evidence  to  8iq>port  the  finding  Hiat 
■the  defendant  bad  ammed  the  liability 
tbat  bad  accrued  against  the  otba  com- 
pany. 

Complaint  Is  made  that  tbe  motion  for  a 
new  trial  was  ovraruled  vritbout  due  oppor- 
tunity being  given  defendant  for  argument; 
but  the  reonrd  doea  not  bear  out  the  daim. 

The  Judgment  Is  affirmed.  All  tbe  Jus- 
tices concnrring. 


NATIONAL  BBNBV.  SOa  v,  OLDHAM. 
(Supreme  Gonrt  of  Kaitsas.    Oct  8,  1904.) 

UUTUAX.  BENKFTT  SDCIETT— ACTIO  If  ON  CEBTITI- 
CATE— BVIDENCK. 

1.  Plaintiff  Joined  a  mutoal  benefit  socle^, 
and  received  a  certificate  of  mambenhip,  which 
ledted  that  In  case  of  acddeut  tba  sodety  would 
pay  such  aam  as  the  member  was  entitled  to 
receive  under  the  termi  and  conditlouB  of  the 
rate  book.  No  specific  amoont  of  Indemnity 
was  fixed  In  the  certificate.  In  an  action 
against  the  society,  after  meeting  with  an  ac- 
cident which  entitled  the  member  to  indemnity, 
held,  that  it  was  incumbent  on  plaintiff  to  es- 
tablish the  nonexistence  of  a  rate  book  before 
oral  testimony  could  be  introduced  showing  the 
amount  of  Indemnity  orally  agreed  to  be  paid 
to  the  insured  by  the  officers  of  the  sodety  at 
the  time  the  benefit  certificate  was  Issued. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Miami  County; 
W.  H.  Sheldon,  Judge. 

Action  by  John  L.  Oldham  against  tbe  Na- 
tional Benevolent  Sodety.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

O.  B.  Silverman  and  Valentine,  Godard  ft 
Valoitln^  Cor  plaintiff  In  error.  Frank  H. 
Sheridan,  for  defendant  in  error. 

SMITH.  J.  On  April  8,  1901,  defendant  in 
OTor  made  application  for  membership  in 
the  National  Boievolent  Sodety.  Two  days 
later  a  benefit  certificate  was  issued  to  him, 
which  provided  ttiat,  in  consideration  of  the 
payment  of  one  dollar  a  numth,  "tbe  sodety 
will  pay  to  the  member  •  *  *  such  a  sum 
as  he  may  be  entitled  to  receive  under  the 
terms  and  eondlttons  of  this  certificate  and 
tbe  rate  book  and  by-lawa  of  the  society  now 
in  torcB,  or  that  may  bereafttt  be  enacted, 
and  on  the  terms  and  conditions  printed  on 
tbe  bade  hereof,  all  of  which  are  made  a  part 
of  this  a^eemen^  fxa  tickness,  acddent,  or 
death  occurring  while  In  full  standing  as  a 
member."  In  January,  1902,  Oldham  was 
acddentally  injured,  and  incapadtated  from 
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p«rtonnliv  the  duties  of  his  Tocatlui  as  a 
railway  postal  clerk  for  22  weeks.  He  sued 
to  recover  the  sum  of  9222.84,  claiming  In- 
dminlty  at  the  rate  of  flO  a  week.  He  had 
Judgment  for  this  amount  Defendant  below 
Insisted  that  Oldham  was  entitled  to  recover 
the  sum  of  ^20  a  month  only.  The  question 
of  amount  la  the  sole  controTWsy. 

Plalntur  below  was  allowed  to  testify  liiat 
when  be  applied  for  membershU)  In  the  so- 
ciety Its  president  stated  to  him  that  If  he 
was  hurt  he  would  recelTe  ^0  a  week  as 
benefits.  This  testimony  was  admitted  over 
the  objection  of  counsel  for  defendant  below, 
and  after  much  hesitation  and  doubt  on  tlie 
part  of  tbe  court  Oldham  also  testified  that 
no  rate  book  was  furnished  to  him  by  the 
society,  or  any  <tf  its  offlcen  or  agents,  and 
that  tie  relied  on  ttie  oral  statements  of  the 
ivesldait  respecting  the  amount  of  IndemM^ 
be  was  to  receive  In  the  event  of  an  acddoit 
Befora  plaintiff  below  had  concluded  his  evi- 
dence to  support  a  recovery,  be  Introduced 
the  rate  book  In  evidence,  after  receiving  It 
from  counsel  for  the  aocie^  In  reqxmse  to  a 
demand.  This  rate  book  showed  that  It  was 
adopted  by  the  Supreme  Lodge  of  tba  Na- 
tional Benevolent  Society  on  October  4  1800, 
several  m«iths  before  Oldham  became  a 
member  and  received  his  baieflt  certlficata. 
In  express  terms  railway  postal  clerks  are 
classed  In  this  book  as  haaardous  risks,  and 
In  case  of  accident  the  rate  of  Indemnity  to 
them  Is  fixed  at  (20  a  month.  The  court  be- 
low submitted  to  the  Jury  the  queatlon  wheth- 
er  the  rate  book  Introduced  in  evidence  was 
In  force  at  the  time  the  application  tsa  mem- 
bership was  made  and  the  benefit  certificate 
issued,  and  instructed  that.  If  the  rates  con- 
tained In  the  book  were  in  force  at  that 
time,  ttten  the  oral  testlnumy  of  Oldham 
should  be  disregarded. 

We  think  the  court  below  adivted  and  ap- 
plied an  erroneous  theory  of  law  to  the  case. 
The  wrlttCT  application  of  Oldham  tax  mem- 
bership, which  carried  with  It  the  right  to 
benefits  In  case  of  accident  or  sickness,  con- 
tained an  agreement  that  he  would  "abide 
by  the  constitution,  t^-laws,  rate  book,  rules, 
and  regulations  of  the  sode^,  and  such  chan- 
ges as  may  be  made  in  them  from  time  to 
time."  The  benefit  certificate  Issued  to  de- 
fendant in  error  refers  in  express  terms  to 
the  rate  book  and  by-laws  for  the  ascertain- 
ment of  the  amount  of  benefits.  Mo  qiedflc 
sum  to  wUch  a  member  may  be  entitled  in 
case  of  accident  Is  mentioned  in  the  certtfl- 
cate,  which  sores  the  purpose  of  on  Insur- 
ance policy.  The  benefit  certificate^  referring 
<m  its  face  to  a  rate  book,  presupposes  the 
existence  of  such  a  book.  The  redtels  in  the 
certificate  were  proof,  prima  facie,  at  least, 
that  the  sodefy  had  such  a  rate  book.  It  was 
Incumbent  on  plaintiff  below  to  establish  Its 
nonexistence  before  oral  testimony  was  com- 
petent to  show  an  amount  of  Indemnity  oral- 
ly agreed  to  be  paid  by  the  company  to  the 
Insured  la  case  of  aedde^t  A^ln,  by  tha 


Introduction  of  the  rate  book  m  «7idence  the 
plaintiff  below  omflrmed  the  contention  of 
the  society  respect!  ngi  the  amount  of  Indem- 
nity which  It  agreed  to  pay  in  sudi  cases, 
To  avoid  the  effect  of  this  evidence,  counsel 
tttt  Oldham  assart  that  tbe  book  which  he  of- 
fered in  support  of  bis  rl^t  to  recover  was 
not  the  rate  book  In  force  at  the  time  the 
policy  was  issued,  for  the  reason  that  the 
rate  of  Indemnity  cmtalned  tfaoreln  was  dlf- 
terent  from  the  amount  which  the  president 
of  the  society  told  him  he  would  be  entitled 
to  In  the  event  of  liUnry.  Hbe  rate  book  ot- 
fered  appears  to  have  been  adopted  before 
Oldham  became  a  member,  and  presumably 
was  in  force  when  he  Joiiud  the  society,  in 
the  absence  of  a  showing  to  tlie  contrary. 

The  condualon  we  have  reached  is  that 
plaintiff  bc^ow.  In  view  of  the  recitals  In  his 
benefit  certificate^  whldk  he  made  a  part  of 
his  petition,  could  not  recover  wllliout  estab- 
lishing the  fact  that  at  tb»  date  of  his  becom- 
ing a  member  of  the  society  it  had  no  rate 
bode  or  by-laws  In  force  fixing  the  amount 
of  Indemnity.  Portbermore,  having  Intro- 
duced the  rate  book  in  evldmee  on  his  own 
behalf,  he  was  bound  by  Ite  iwovlslons  re- 
qiectlng  the  amount  of  ids  Insurancew 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered,  AU  the 
Justices  concurring. 


CONNEIX  T.  MOOBB  et  aL 

(Supreme  Court  of  Eanaas.    Oct  8,  1004.) 

enAB0U.H— AFPOIimiENT— JUBISDIOnOH— 
SAU  or  WABD'S  LAITD. 

1.  The  wobato  court  in  tiie  conn^  of  a  mi- 
nor's domicile  is  the  court  baviag  Jnrisdietion 
to  appoint  a  guardian  of  tiie  person  or  estate 

of  a  minor. 

2.  Where  the  probate  court  of  BIk  county  Is- 
sued letters  of  guardianahlp  appointing  a  guard- 
ian of  the  person  and  estate  of  a  minor  whose 
domicile  was  in  Greenwood  coon^,  and  upon 
application  made  its  order  directing  a  sale  of 
the  minor's  interest  In  real  estate  litaated  in 
said  county  of  Elk,  IteZd,  In-  an  action  of  par- 
tition in  the  district  court  of  Mk  county  by 
the  guardian  of  said  minor,  subsequently  ap- 
pointed by  the  probate  court  of  Greenwood 
county,  the  proceedings  in  the  Elk  county  pro- 
bate- court  and  the  guardian's  deed  were  void 
as  against  the  purchaser  at  sndi  guardian's 
sole,  and  also  voia  as  against  his  grantesk  daim- 
ing  under  said  guardian's  deed. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Elk  Coun^; 
O.  P.  Alkman,  Judge. 

Action  by  W.  F.  Connell,  guardian  of  Mid- 
get Connell,  against  Isaac  Moore  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Beversed. 

H,  Nichols,  for  plaintiff  In  enw.  T.  JT. 
Hudson,  for  defendante  In  error. 

ATKINSON,  J.  This  l8  an  action  of  parti- 
tion by  W.  F.  Connell,  as  guardian  of  Midget 
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Connell,  minor  heir  of  D.  W.  Mc-Key  and 
Sarab  McKey,  deceased,  a^lnst  Isaac  Moore 
aod  others.  Plaintiff  claimed  for  his  ward 
an  nndlTlded  1/14  of  a  200-acre  tract  in  Blfc 
connty.  Judgment  for  defendants  quieting 
title  against  the  claims  of  plaintiff. 

In  February,  1901,  D.  W.  McKey  died  in- 
testate, leaving  as  his  only  belrs  a  widow, 
Sarah  McKey,  six  children,  adults,  and  two 
gi-andchlldren.  the  lasne  of  a  deceased  daugh- 
ter, Elizabeth  J.  Connell,  one  of  them  being 
the  minor,  Midget  Connell.  Within  a  week 
after  the  death  of  D.  W.  McKey,  his  widow, 
Sarah  McKey,  died  intestate,  leaving  the  six 
children  and  two  grandchildren  her  only 
heirs.  D.  W.  McKey  at  the  time  of  his  death 
was  the  owner  of  a  tract  of  200  acres  of  land 
lu  Elk  county,  upon  which  he,  with  his  wife, 
Sarah  McKey,  were  residing  at  the  time  of 
ilia  death.  There  was  no  administration  up- 
on Oie  tftates  of  said  D.  W.  McKey  or  Sarah 
McKey,  deceased.  W.  F.  Connell  Is  the  fa- 
ther of  Midget  Oonaell  and  the  surrlTing  hus- 
band of  said  Eaizabeth  J.  Connell.  He,  with 
the  mombe'-:!  of  his  family,  including  the  mi- 
nor. Mi'fge^  Connell,  continnously  resided  In 
Greertwocd  county.  On  the  30tli  day  of  April, 
1901.  W.  F.  Connell  was  by  the  probate  court 
of  fitk  county  appointed  guardian  of  the  per- 
<«r  and  estate  of  Midget  Connell.  In  the 
■e;t<*rs  of  gnardianablp  and  In  all  proceedings 
Id  the  probate  court  of  Elk  county,  Midget 
Connell  was  designated  as  the  minor  h^r  of 
Elisabeth  J.  Connell.  On  the  same  day  said 
guardian  by  petition  made  application  In  the 
probate  court  of  Elk  county  to  sell  the  mi- 
nor's Interest  In  the  200-acre  tract.  The  In- 
terest of  the  minor  was  designated  as  a  i/at 
Interest  in  the  tract  In  these  proceedings 
no  rtference  was  made  to  the  minor's  Inter- 
est having  been  Inherited  through  the  grand- 
parents, D.  W.  MdSey  and  Sarah  McKey. 
The  designated  Interest  of  the  minor  In  the 
premises,  after  approved  notice  on  the  minor 
and  a  hearing  by  the  court,  was  ordered  sold 
at  private  sale,  for  cash,  at  not  less  than  % 
its  appraised  value.  The  i/ss  Interest  was 
appraised  at  $129.10.  The  guardian  on  May 
24,  1901,  reported  to  the  probate  conrt  the 
sale  of  an  undivided  i/js  Interest  In  premises 
at  private  sale  to  L.  8.  Trusler  for  $129.10 
cash  in  hand.  This  sale  was  by  the  probate 
court  approved,  and  the  guardian  ordered  to 
execute  and  deliver  to  the  purchaser  a  guard- 
ian's deed  for  the  lands  and  tenements  sold. 
Pursuant  to  said  order  the  guardian  executed 
to  L.  S.  Trusler  a  guardian's  deed,  convey- 
ing "all  the  right,  title,  and  Interest  of  said 
minor  In  and  to"  the  200'acre  tract.  There- 
after the  grantee  obtained  the  possession  of 
the  deed  from  the  guardian  to  be  used  In  es- 
tablishing title  to  premises  for  the  purpose 
of  procuring  a  loan  to  pay  the  purchase  price 
of  premises;  be  having  theretofore  purchas- 
^  the  Interest  of  the  other  heirs  in  the  ^X)- 
acre  tract. 

It  appears  that  through  Trusler,  or  the  par- 
ties Interested  in  making  the  loan,  the  guardr 


lan's  deed  was  placed  of  record  without  the 
knowledge  or  consent  of  the  guardian.  The 
probate  Judge  about  this  time  discovered 
that  Elizabeth  J.  Connell,  the  mother  of  tb» 
minor,  had  died  prior  to  the  death  of  her  par- 
ents, D.  W.  McKey  and  Sarah  McKey,  and 
that  the  minor's  Interest  in  premises  was  an 
undivided  ^/n,  Instead  of  an  undivided  1/26: 
the  basis  upon  which  the  guardian's  sale  had 
been  conducted  and  approved  by  the  probate 
court  It  had  been  theretofore  considered  by 
the  probate  court  and  by  the  parties  inter- 
ested that  W.  F.  Oonnell,  the  aurrlving  hus- 
band of  Elizabeth  J.  Connell,  deceased,  had 
Inherited  and  owned  ^  of  the  interest  which 
his  deceased  wife  inherited  through  her  par- 
ents. Trusler  was  ready  and  willing  to  pay 
the  guardian  for  an  undivided  i/k  interest 
in  the  premises  on  the  basis  of  $3,600  as  the 
purchase  price  for  the  200-acre  tract,  but  In- 
sisted that  he  first  obtain  through  the  guard- 
ian good  title  for  a  i/n  Interest  In  that 
condition  the  matter  dragged  along.  In  the 
meantime  defendant  Isaac  Moore  purchased 
of  Trusler  the  200-acre  tract  taking  from 
Trusler  a  warranty  deed  therefor,  and  baa 
since  been  in  the  occupancy  of  said  prem- 
ises. On  the  19th  day  of  March,  1902,  W.  F. 
Connell,  believing  that  the  probate  court  of 
Elk  county  was  without  Jurisdiction  to  ap- 
point him  guardian,  and  that  all  proceedings 
in  that  court  w^  void,  made  application  and 
was  by  the  probate  court  of  Greenwood  coun- 
ty, the  county  of  the  minor's  domicile,  ap- 
pointed guardian  of  the  person  and  estate  of 
Midget  Connell,  minor  heir  of  D.  W.  McKey 
and  Sarah  McKey,  deceased,  and  as  such 
guardian  commenced  this  action  In  partition. 

It  is  claimed  by  defendant  Moore  that  be 
bought  the  land  of  Trusler,  relying  upon  the 
record  title,  and  was  In  possession  under  the 
purchase;  that  he  bad  no  knowledge  that  the 
deed  had  not  been  delivered  by  the  guardian 
to  Trusler,  or  that  the  purchase  price  re- 
mained unpaid.  While  the  deed  recites  that 
It  conveys  all  the  interest  of  the  minor  In  the 
200-acre  tract  It  discloses  that  the  probate 
proceedings  were  before  the  probate  court  of 
Elk  county.  The  proceedings  in  the  Elk 
county  probate  conr^  of  which  Moore  was 
bound  to  take  notice,  disclose  the  minor  was 
a  resident  of  Greenwood  county.  The  appli- 
cation to  sell  the  minor's  Interest  In  the  prem- 
ises asked  for  an  order  and  one  was  made  to 
sell  but  a  Vas  Interest  instead  of  a  V14  In- 
terest. The  testimony  of  defendant  Moore 
discloses  that  be  was  acquainted  with  the 
family  of  D,  W.  McKey  and  Sarah  McKey; 
that  he  knew  the  minor.  Midget  Connell,  In- 
herited her  interest  In  the  premises  from  her 
grandparents;  that  the  grandparents  sur- 
vived Elizabeth  J.  Oonnell,  mother  of  the 
minor;  and  also  knew  that  the  minor  resid- 
ed In  Greenwood  county.  It  cannot,  then, 
well  be  said  that  defendant  Moore  purchased 
the  premises  relying  upon  and  was  misled 
by  the  records.  While  he  may  have  been 
without  knowledge  that  the  guardian's  deed 
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bad  not  been  delivered  to  Trusler,  and  tbat 
the  purchase  price  had  not  been  by  Trusler 
paid  to  the  guardian,  the  suffldency  of  his 
title  does  not  depend  upon  these  facts;  nor 
IB  the  queBtlon  to  be  determined,  as  suggest- 
ed, whether  the  proceedings  of  the  Elk  coun- 
ty probate  court  and  the  guardian's  deed 
based  thereon  conv^ed  an  undivided  Vat  or 
an  undivided  intweitt  in  the  200-acre 
tract. 

The  real  question  to  be  determined  Is,  did 
the  probate  court  of  Elk  county  acquire  juris-, 
diction  to  app<^t  such  guardian  and  make 
Its  order  directing  a  sale  of  the  minor's  Inter- 
est in  the  premises?  If,  because  It  was  not 
the  county  of  the  domicile  of  the  minor,  the 
probate  court  of  Elk  county  was  without  ju- 
risdiction, then  the  proceedings  In  that  court 
and  the  guardian's  deed  were  void,  the 
guardian's  deed  passed  no  title,  and  the  dis- 
trict court  erred  In  rendering  judgment  for 
defendants.  In  the  preparation  of  the  Civil 
and  Criminal  Codes  (chapters  80  and  82,  Oen. 
St.  1801)  care  was  exercised  to  spedflcally 
doBtgnate  what  district  court  in  the  several 
counties  of  the  state  would  acquire  jurisdic- 
tion of  dvll  and  criminal  cases.  .  Equal  care 
appears  to  have  been  exercised  In  the  execu- 
tors and  administrators  act  (chapter  87,  Gen. 
St  1901)  to  specifically  designate  what  pro- 
bate court  in  the  several  counties  of  the 
state  would  acquire  jurisdiction  to  admlnls- 
ttf  upon  the  estates  of  deceased  persons.  A. 
like  degree  of  care  is  not  shown  to  have  been 
exercised  In  the  act  relating  to  guardians 
and  wards  (chapter  40,  Oen.  St  1901)  to 
specifically  designate  what  probate  court  In 
the  sev»al  counties  of  the  state  would  ac- 
quire jurisdiction  for  the  appointment  of  a 
guardian  to  administer  upon  the  estates  of 
minors  resl^ng  In  'the  state  having  prop- 
erty necessltatlug  the  appointment  of  a 
guardian.  Section  1  of  said  chapter  40  de- 
clares the  father  and  mother  the  natural 
guardians  of  the  persons  of  their  minor  chil- 
dren. Where  the  minor  child  has  property 
not  derived  from  either  of  the  parents,  the 
act  (section  4)  provides  "a  guardian  must  be 
amxilnted  by  the  probate  court  to  manage 
socb  properlT."  Section  5  of  the  act  pro- 
vides tbat  the  fotber,  or,  in  the  case  of  bis 
death,  absence,  or  Incapacity,  the  raotbw, 
may  be  appointed  guardian  to  teke  charge 
of  the  property  of  the  minor,  If  the  court 
deemed  a  snlteble  penKm.  If  tbrae  be  no 
testamentery  guardian,  and  both  parents  be 
dead  or  dlaqnallfled  to  act  as  guardian.  It  is 
provided  by  sectloo  2  of  ttie  act  that  "the 
probate  court  may  app(tfnt  one";  but  it  is 
not  spedflcally  Mated  what  probate  court 
shall  have  jurisdiction  to  appoint  such  guard- 
Ian.  Tbrongbotit  the  act  It  is  not  in  specific 
tenns  designated  what  probate  court  shall 
have  jurisdiction  to  appoint  such  guardian. 
The  cloir  and  reasonable  Inference  to  be 
drawn  from  the  provisions  of  the  act  and 
from  the  language  used  Is  that  the  court  hav- 
ing jurisdiction  to  appoint  a  guardian  for  the 


estate  of  a  minor  Is  the  probate  court  of  the 
county  of  the  minor's  domicile. 

It  appears  the  precise  question  has  never 
been  before  tills  court  for  determination.  In 
the  opinion  in  Modem  Woodmen  v.  Hester, 
66  K&n.  129,  71  Fac.  279,  following  the  dec- 
laration that,  after  the  death  of  the  father, 
the  dcHnicile  of  the  mother  determines  the 
domicile  of  the  minor  children,  it  was  im- 
pliedly said  that  the  probate  court  of  the 
county  of  the  minor's  domicile  was  the  court 
having  jurisdiction  to  appoint  a  guardian. 
The  Court  of  Appeals  of  Missouri,  In  constru- 
ing an  act  quite  similar  to  our  own,  relating 
to  guardians  and  wards,  held  that  the  jo- 
rlsdiction  to  appoint  a  guardian  for  a  minor 
resta  alcHie  with  the  probate  court  at  the 
county  where  the  minor  has  his  domicile. 
De  Jamett  v.  Harper,  45  Mo.  App.  415.  It 
has  been  and  Is  the  policy  of  the  law  to 
give  to  the  Indlvldoa]  a  nearby  and  conven- 
ient court  Save  in  exceptional  cases,  hard- 
ships liave  not  been  visited  upon  the  citizen 
by  requiring  him,  at  the  expense  of  time  and 
means,  to  respond  over  long  distances  to  the 
process  of  the  courts.  The  jurisdiction  of 
tribunals  having  judidal  powers  has  wisely 
been  limited  in  tliat  particular.  In  pursn- 
ance  of  this  policy  of  the  law  there  has  been 
established  the  Legislature  a  probate 
court  In  each  county  of  the  state.  The  un- 
doubted purpMe  of  the  L^rlslature  in  so  do- 
ing was  to  give  to  the  Inhabltante  of  each 
county  a  nearby  and  CMivenlent  tribunal  hav- 
ing jurisdiction  of  probate  matters.  It  will 
hardly  be  urged  tbat  an  exception  to  these 
favors  In  the  law  was  intended  by  the  Legis- 
lature to  be  made  against  tbe  resident  mi- 
nors. Because  of  their  teaHw  years  and  lack 
of  experience,  minors  are  favorites  of  the 
law.  It  is  not  uncommon  to  find  exceptions 
in  the  law'partlculariy  favorable  to  ihem. 
For  the  reasons  stated,  to  permit  a  probate 
court  other  tlian  the  probate  court  of  the 
county  of  the  minw's  domicile  to  take  juris- 
diction of  his  person  and  estate  would  be  leg- 
islation discriminating  against  the  minor. 

Tbe  mere  fact  that  the  I^eglslature  failed 
to  spedflcally  designate.  In  the  act  relating 
to  guardians  and  wards,  what  probate  court 
would  acquire  jurisdiction  of  tbe  person  and 
estate  of  minors,  will  not  be  presumed  to 
have  been  intended  to  operate  against  the 
minor;  nor  should  it  be  construed  to  bis 
disadvantage.  If  equally  susceptible  ot  two 
constructions,  one  to  the  advantage  of  tbe 
mlnOT,  the  other  to  his  dlsadrantage.  If, 
as  in  the  case  at  bar,  the  coon^  adjoining 
the  county  of  tbe  minor's  domicile  had  Jnrls* 
diction  of  tbe  person  and  estate  of  the  mlnw, 
as  wu  sought  to  be  exercised  by  the  pro- 
bate court  of  Bfit  county,  then  a^f  county  In 
the  state,  no  matter  bow  remote,  especially 
where  tiien  dianced  to  be  propwty  bdong- 
ing  to  bis  estate,  would  have  or  could  acquire 
jurisdiction.  This  might  Dot  only  renlt  In 
much  inconvenience,  and  be  also  used  to  ttie 
minor's  disadvantage  In  administering  the 
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affairs  of  the  estate,  bnt  the  distance  would 
necessitate  added  and  unnecessary  expense. 

The  Judgment  of  the  district  court  will  be 
reversed,  with  direction  to  proceed  in  ac- 
cordance wttb  the  Tlewa  hoelu  expressed. 
All  tiw  Justices  concmrlng. 


TELKBR  T.  BOARD  OF  OOITBS  OF  BLK 

COUNTY. 

<Snpr«ie  Oomrf  of  Kanaasi  Oct  8,  1001.) 
BKWABD— oim  BT  oouutt  ocoaaisiomBS— 

▼AIJDITT. 

1.  A  board  of  cotmtj  commiaaioners  has  no 

authority  to  offer  a  reward  for  the  arrest  and 
coDviction  of  persona  charged  with  the  com- 
mission  of  offenses  against  the  laws  of  the  state. 
(Syllabus  by  the  Court) 

Error  from  District  Oonr^  Bile  County; 
O.  P.  Alkman,  Judg& 

Action  by  D.  L.  Felker  against  the  board 
of  county  commissioners  of  Elk  county. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

B.  H.  Nlcbola,  for  plaintiff  in  error.  A. 
T.  Ayres,  for  defendant  In  error. 

JOHNSTON,  a  J.  D.  L.  Felker  caused 
the  arrest  of  two  penons  charged  with  grand 
larceny  In  Elk  county,  and  they  were  subse- 
quently adjudged  guilty  of  petit  larcoiy. 
For  this  service  Felker  presented  a  claim 
against  the  county,  based  on  a  wholesale  of- 
ter  of  reward  made  by  the  board  of  county 
oommlaalonCTS  of  Elk  county  over  two  years 
before  the  arrest  was  mad&  The  board  had 
undertaken  to  offer  and  pledge  the  county  to 
pay  a  reward  of  (50  to  any  one,  other  than 
an  officer  of  Elk  county,  fbr  the  arrest  and 
conviction  of  any  person  guilty  of  a  felony. 
The  board  declined  to  allow  the  claim,  and  In 
a  proceeding  to  recover  It  the  district  court 
held  that  no  recovery  could  be  had. 

Apart  from  the  obstacle  to  a  recovery  that 
the  persons  apprehended  for  larceny  were 
not  convicted  of  a  felony,  there  is  the  fun- 
damental objection  of  a  lacfe  of  power  In  the 
county  board  to  offer  and  pay  rewards  for 
the  arrest  and  conviction  of  criminals.  Per- 
BooB  competent  to  contract  may  ordinarily 
offer  rewards,  and  when  the  offer  is  accept- 
ed and  performed  a  llablll^  for  payment 
arises.  The  board  of  county  commissioners, 
however,  Is  a  statutory  organization,  which 
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has  no  power  except  such  as  Is  granted  In  ex- 
press terms,  or  is  necessarily  Implied  in  or 
Incident  to  the  powers  expressed.  There  la 
no  contention  that  express  authority  for  the 
offer  of  rewards  by  the  board  exists;  but 
there  Is  a  claim  that  it  arises  under  the  pro- 
visions giving  power  to  the  board  to  control 
all  conn^  expenditures  and  to  make  con- 
tracts In  relation  to  the  property  and  con- 
cerns of  the  county.  The  arrest  and  convic- 
tion of  criminals,  however,  concerns  the 
state,  rather  than  the  county.  The  offenses 
committed  were  violations  of  state  laws,  and 
the  duty  of  punishing  the  offenders  devolved 
on  the  state.  Instead  of  the  county.  The 
board  of  county  commissioners  Is  only  char- 
ged with  the  administration  of  civil  affairs, 
and  the  offering  of  rewards  for  the  detection 
and  conviction  of  those  who  offend  against 
the  laws  of  the  state  is  not  an  ordinary  cor- 
porate duty,  nor  Is  it  Incident  to  the  admiois- 
tration  of  cotmty  affairs.  The  state,  of 
course,  might  empower  or  make  it  the  duty 
of  the  county  board  to  offer  rewards ;  but  as 
it  is  a  state  function,  and  one  outside  of  the 
scope  of  the  ordinary  duties  of  a  county 
board,  there  must  be  express  authori^  be- 
fore the  board  can  create  a  liability  against 
the  county  by  such  an  offer.  No  sudi  power 
has  been  conferred,  and  when  the  Legisla- 
ture had  under  consideration  the  matter  of 
rewards  for  the  apprehension  and  conviction 
of  criminals,  the  authority  to  offer  and  pay 
rewards  was  8i>eciflcally  given  to  the  Gov- 
ernor, and  it  was  therefore  Impliedly  with- 
held from  every  other  officer  or  tribunal. 
Gen.  St  1801,  H  5760,  7832.  In  the  absence 
of  an  express  provision  giving  a  county  or 
other  municipality  of  the  state  express  au- 
thority to  offer  rewards  for  the  apprehension 
and  conviction  of  offenders  against  the  crim- 
inal laws  of  the  state,  the  authorities  gener- 
ally hold  that  no  such  power  exists.  Hang- 
er T.  City  of  Dee  Moines,  S2  Iowa,  193,  2  N. 
W.  HQS,  86  Am.  Bep.  266;  Gale  T.  Inhabit- 
ants of  South  Bmricft,  SI  Me:  174;  Board 
of  Commissioners  v.  Bradford,  72  Ind.  455, 
87  Am.  Bep.  174;  Mountain  t.  Multnomah 
County,  16  Or.  27D,  18  Paa  464;  Abel  v. 
Pembroke.  61  N.  H.  8S9;  Crofnt  r.  Danbivy, 
65  Conn.  294,  82  Atl.  865 ;  Patton  v.  Stephens. 
77  Ky.  824 ;  Murphy  v.  Jacksonville,  18  Fla. 
818,  43  Am.  Bep.  828;  Baker  T.  Washtngton. 
7  D.  c.  184;  24  A.  ft  B.  Vtaey.  of  Law  (2d 

Ed.)  944. 

The  Judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 
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JUNGK  el  al.  t.  SNTDBE  «t  aL 
(Supreme  Coart  of  Utah.   April  80.  1901.) 

TUAnOR— ASSBSSlfEnT— NAHB8  OT  OWHMI^ 

1.  Sine*  tax  sales  are  made  exclaslvely  nnder 
■tatutorr  aatbority,  any  snbstantial  departure 

from  the  provisions  of  the  statute  couerrlng 
such  authority,  prejudicial  to  the  owner  of  the 
property,  will  iDvalldate  the  sale. 

2.  Revenue  Act  (Seaa.  Laws  1896.  p.  432.  e. 
129)  {  21,  provides  that,  if  the  name  of  the  ab- 
sent owner  of  property  sought  to  be  taxed  is 
known  to  the  assessor,  the  property  mast  be  as- 
sessed in  his  name ;  if  unknown,  the  property 
must  be  assessed  to  "Unknown  Owner."  Sec- 
tion 48  (page  433)  declares  that  the  name  of 
the  owner  of  the  property,  together  with  his 
post  office  address,  "so  far  as  possible  to  ob- 
tain the  same  from  county  records  or  other- 
wise." shall  be  entered  in  the  assessment  books 
under  the  proper  heading.  Held,  that  where  at 
least  three  of  the  owners  of  a  minine  claim  sold 
for  taxes  could  have  been  ascertained  by  an 
inspection  of  the  records  of  the  county,  but  no 
effort  was  made  to  obtain  such  Dames,  and  the 
property  was  assessed  to  "Unknown  Owner," 
a  sale  nnder  mxcb  asncssment  waa  roid. 

Appeal  from  Dtatrtet  Oomt,  Tooele  OonnlTi 
a  W.  Morses  Judge. 

Action  \jj  Frans  Jun^  and  otben  against 
Giant  Snyder  and  another  to  quiet  title  to  a 
mining  claim.  From  a  decree  in  favor  of 
plalntiflb,  defendant  Kimbnly  appeala.  Af- 
firmed. 

This  iB  an  action  to  quiet  title  to  a  certain 
patented  mining  claim  known  as  the  "Hen- 
rietta," situated  In  Opblr  mining  district. 
Tooele  cotinty,  Utah.  The  evidence  shows 
that  deeds  were  on  record  prior  to  the  ap- 
plication for  a  patent  ahowlng  title  In  nearly 
al)  of  the  plaintiffs,  but  the  records  of  the 
Land  Office  show  only  three  of  the  plaintiffs 
made  entry  for  a  patent,  namely,  Adolph  T. 
Weise,  Adolph  A.  Strohn,  and  Hugo  Guldo 
Reitzenstein;  they  being  the  original  locators 
of  the  mining  claim.  A  patent  was  laaoed  in 
doe  time  to  these  partfes,  together  with  the 
others,  -who  b&d  succeeded  to  a  portion  of 
Strohn'B  interest  The  parties  wlio  had  ac- 
quired a  part  of  Strobn's  Interest  deeded  such 
interest,  in  1892,  to  plaintiff  Jungk.  Defend- 
ant Grant  Snyder,  in  the  Joint  answer  filed 
by  the  defendants  herein,  disclaims  any  in- 
terest In  or  to  said  premises.  Defendant 
Kimherly  claims  title  by  virtue  of  a  tax 
deed,  based  upon  certain  tax  proceedings 
originating  In  Tooele  county  In  the  year  189ft. 
While  the  records  of  Tooele  county,  In  1896 
and  for  a  long  time  prior  thereto,  show  the 
record  title  to  the  Henrietta  mining  claim  to 
be  In  the  plaintiffs  Welse,  Strohn,  and  Reits- 
enstelu,  and  in  the  grantors  of  the  plaintiff 
Jungk,  neither  the  final  receipt,  patent,  nor 
subsequent  conveyances  were  of  record  at 
the  time  of  the  commencement  of  this  suit, 
nor  at  the  time  they  were  offered  in  evidence. 

Olaon  v.  Bscl«T.  I?  Pac.  780.  10  Utah,  ttS; 
Eastman  T.  Ourrer.  *9  Fac  SIO.  16  Utab,  tiO;  Asper 
V.  Mood,  <T  Pac.  209,  24  Utah.  241:  Moon  v.  Salt 
Lake  County,  7S  Pac.  223,  27  Utab,  436. 
Sm  TaxaUon.  voL  46.  Cent.  Dig.  U  UGS.  1470; 


The  assessor  of  Tooele  conntj.  In  the  year  In 
question  (1896),  was  furnished  a  list  of  pat- 
ented mining  claims  by  the  state  board  of 
equftUsatlon,  and  from  this  list  he  assessed 
tlie  propertT  In  question  for  taxes.  The  as- 
sessment was  entered  upon  an  asseesment 
roll  used  in  Tooele  county  that  year,  which 
was  mled  with  lines  and  headings  over 
blanks  to  be  filled,  by  t2ie  assessor.  These 
headings  and  the  entries  made  concerning  the 
property  in  question  wen  sobstantlaUj  in 
the  following  form: 
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The  owners  of  the  Henrietta  mining  claim 
were  unknown  to  the  assessor  of  Tooele  coun- 
ty. They  had  never  lived  In  the  county,  and 
at  the  time  of  the  assessment  were  absent 
therefrom,  and  their  names  and  residences 
were  not  known  to  the  assessor  personally. 
The  collector  mailed  a  notice  of  the  assess- 
ment directed  to  "Ophlr,  Unknown,  Henrietta 
Claim."  On  the  first  Monday  In  December. 
1896,  the  collector  adTertlsed  in  a  newspapw 
published  and  of  general  circulation  In  Tooele 
county  a  list  of  delinquent  taxes  by  districts 
and  precincts  as  required  by  law.  The  taxes 
assessed  fagainst  the  Henrietta  mlne^  not 
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tsKflnt  been  paid,  wa«  Usted  and  adrertlaed 
as  •Henrietta  Mining  Claim.  Lot  87,  owner 
mikiiown.  Total  tax,  flJM."  Tbe  property 
was  snbBeqvently  sold  at  public  auction,  for 
the  snm  of  98.8^  to  pay  tbe  delinquent  tax. 
One  J.  B.  Hickman,  being  the  highest  bidder, 
lecelred  a  certificate  of  porcliase  vblcb  he 
assigned  to  W.  G.  Hall,  who,  in  dne  time,  re- 
cetTeA  a  deed  to  the  property.  The  claim 
and  Interest,  of  W.  O.  Hall  was  by  mesne  con^ 
veyance  transfOrred  to  defendant  P.  L.  Klm- 
berly. 

The  court,  among  other  tbtfgs,  found:  "(6) 
That  In  tbe  year  1896  the  county  asseasor 
In  and  fm  Tooele  county  attonpted  to  assess 
for  said  year  in  the  name  of  'Unknown'  tbe 
above-described  premises,  and  attempted  to 
asBesB  and  value  said  premises  for  the  pur- 
poses of  taxation  at  tbe  sum  of  flOO.  That 
the  said  assessor.  In  making  said  assessment 
or  any  of  the  tax  proceedings  hneln  recited, 
did  not  give  tbe  name  of  the  person  or  pei^ 
sons  to  w-bom  said  property  was  claimed  to 
be  assessed,  nor  attempt  to  assess  tbe  same 
Id  any  name,  except  In  the  name  of  Tin- 
known.'  That  from  the  records  In  tbe  coun- 
ty recorder's  ofBce  In  and  for  Toode  county, 
Utab,  and  tbrough  other  inquiry,  "Uie  names 
of  the  owners  of  said  premises  could  by  the 
exerdse  of  reasonable  diligence  hare  been 
obtained  by  said  assessor,  but  that  tbe  said 
assessor  made  no  search  nor  examination  of 
the  records  of  Tooele  county  for  tbe  names 
of  the  owners  of  said  premises,  end  the  evi- 
dence herein  does  not  show  that  any  inquiry 
ot  any  kind  was  made  to  ascertain  who  the 
owners  of  said  pronlaes  were.  That  none  ot 
tbe  owners  of  said  premises  were  in  any  way 
or  manner  notified  or  informed  of  said  al- 
leged assessment  or  tax.  *  *  *  ^)  That 
tho-eafter,  and  within  tbe  time  allowed  by 
law,  the  board  of  county  commissioners  In 
said  coun^  met  to  examine  the  assessment 
book  and  equalize  the  assrasment  of  property 
assessed  in  said  county,  including  the  alleg- 
ed assessment  herein  described;  bnt  that 
neither  tbe  county  auditor  nor  any  other  per- 
son notified  tbe  owners  of  tbe  premises  here- 
in described,  nor  any  of  them,  of  the  meet- 
ing of  said  board,  nor  were  the  owners  of 
said  premises  In  any  way  informed  of  tbe 
meeting  of  said  board  of  equalization.  (9) 
That  thereafter,  on  or  about  the  Ist  day  of 
Jnly,  2886,  the  duplicate  assessment  roll  of 
said  county,  duly  certified  by  tbe  auditor  of 
said  county,  was  delivered  to  the  collector  of 
Bald  county  for  purpose  of  collection,  but  that 
the  said  county  collector  did  not  furnish  to 
tbe  owners  nor  to  any  of  the  owners  of  said 
premises,  nor  leave  at  their  residence,  nor 
ti)e  reddence  of  any  of  them,  any  notice  of 
the  amount  of  tax  so  attempted  to  be  assess- 
ed as  aforesaid,  nor  any  notice  at  all.  That 
the  only  notice  of  any  kind  given  or  at- 
tempted to  be  given  by  said  collector  concern- 
ing said  tax  was  a  notice  addressed  and 
mailed  to  'Opblr  Unknown,'  and  that  none 
of  the  owners  of  said  premises  were  notified 


or  informed  of  said  tax.  That  the  said  col- 
lector made  no  effort  of  any  kind  to  ascertain 
who  the  owner  or  owners  of  said  property 
might  be,  and  made  no  attempt  to  Inform  any 
person  of  said  tax,  except  by  mailing  a  notice 
to  *Ophir  Unknown,'  as  aforesaid.  •  •  • 
(15)  That  tbe  pretended  tax  proceedings  here- 
inbefore set  forth  and  tbe  pretended  tax  sale 
hereinbefore  set  forth  were  invalid,  and  pass- 
ed no  title  to  tbe  defendant  P.  I*  Klmberly. 
That  the  detendant  P.  L.  Klmberly  should  be 
restrained  and  enjoined  from  claiming  any 
Interest  In  or  to  said  premises  adverse  to 
the  plaintltca,  and  restrained  and  enjoined 
from  setting  up  or  claiming  or  pretending 
to  have  any  Interest  under  said  tax  sale  or 
tax  proceedings;  and  that  tbe  title  of  tbe 
plalntlfCs  herein  should  be  quieted." 

A  decree  was  entered  in  fftvor  of  platotUTs 
in  accordance  with  the  foregoing  findings. 
Defendant  Klmberly  appeals. 

Snyder  &  Wight,  for  affiant  A.  I*.  Bop- 
paugh,  for  respondents. 

McCARTT.  J.,  after  making  the  foregoing 
statement  of  facts,  deliv»ed  the  opinion  of 
tbe  court 

The  important  question  presented  this 
app«U  ISt  did  the  assessor  of  Tooele  county, 
mder  tbe  circumstances,  comply  with  the 
provlsiOtts  of  the  statute  then  In  force,  pro* 
Tiding  the  manner  and  form  in  which  prop- 
erty should  be  listed  and  entered  upon  tbe 
assessment  books,  by  listing  tbe  luroperty  in 
question  to  "Owner  Unknown'*?  and  also, 
was  tbe  notice  of  such  assessment  which  was 
transmitted  through  the  malls,  directed  to 
"Ophlr,  Unknown,"  a  snbstential  compliance, 
under  the  circumstences,  with  the  statutes? 

Section  48  of  the  rev^ue  act  of  1896 
(Sess.  Laws  1896,  p.  436,  c.  129),  among 
other  things,  provides  that  "the  state  board 
of  equalization  must  prepare  and  fumi^  to 
each  county  an  assessment  book  with  ap- 
propriate headings,  in  which  must  be  listed 
by  tbe  county  assessor  of  each  county  all 
property  within  the  county,  and  in  which 
must  be  specified  In  separate  columns  under 
the  appropriate  head:  (1)  The  name  of  the 
person  to  whom  tbe  property  is  assessed, 
together  with  the  post  office  address  giving 
the  street  and  number,  or  tbe  number  of  lot 
and  block,  if  practicable,  of  such  peraon,  so 
far  as  possible,  to  obtain  same  from  tax- 
payers* statements,  county  records,  or  other- 
wise. •  •  •  (4)  Mines  and  mining  claims 
by  name  and  number  of  lot"  Section  50  pro- 
vides that  "tbe  state  board  of  equalization 
shall  furnish  the  board  of  coun^  commis- 
sioners, annually,  a'  llet  of  all  patents  of  min- 
ing locations,"  etc.  Section  46  provides  that, 
as  soon  as  completed,  the  assessment  book 
mentioned  In  section  43  "must  tx  delivered 
to  tbe  county  treasurer,  who  shall  furnish  to 
each  taxpayer  by  mall  to  addresses  noted, 
postage  prepaid,  or  leave  at  bis  residence  or 
usual  place  of  business,  if  known,  a  notice 
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of  the  kind  and  valuation  of  j^rapertj  as- 
sessed against  him,"  eta 

It  will  tboa  be  observed  that  under  the 
foregoing  provisions  of  the  revenue  act,  in 
force  at  the  time  the  levy  and  sale  com- 
plained of  were  made.  It  was  tbe  duty  of 
tbe  assessor  to  list  and  enter  the  property 
assessed  In  bla  county  under  tbe  proper 
headings,  and  to  enter  tbe  names  of  tbe  own- 
ers of  the  property  assessed,  "so  far  as  pos- 
sible to  obtain  the  same  from  taxpayers' 
statements,  county  records,  or  otherwise." 
In  the  case  before  na  the  record  shows  that 
notwithstanding  tliat  the  records  of  Tooele 
county  showed  the  title  of  the  Henrietta  min- 
ing claim  to  be  la  at  least  three  of  the  plain- 
tiffs herein,  whose  names  and  claim  of  title 
to  the  property  could  have  been  readily  dis- 
covered by  an  examination  of  the  records,  no 
attempt  was  made  through  this  or  any  other 
source  by  the  assessor  to  discover  and  pro- 
cure the  names  of  the  owners  of  the  prop- 
erty. Not  only  could  this  Information  have 
been  easily  obtained  from  the  county  records, 
but  it  could  have  been  procured  from  the 
United  States  Land  Office,  where  the  Infor- 
mation of  the  existence  of  tbe  patent  was 
obtained  by  tbe  state  board  of  equalization. 

This  court,  following  the  great  weight  of 
authority,  baa  held  In  a  number  of  cases 
that,  as  tax  sales  are  made  exclusively  un- 
der statutory  authority,  the  provisions  of  the 
statute  conferring  such  authority  must  be 
fully  complied  with,  and  any  substantial  de- 
parture therefrom,  prejudicial  to  the  owner 
of  the  property,  will  Invalidate  the  sale. 
Olsen  T.  Bagley,  10  Utah,  492,  87  Pae.  73©; 
Eastman  t.  Qnrrey,  IC  Utah,  410,  49  Pac. 
810;  Asper  r.  Moon.  24  Utah,  241,  67  Pae. 
409;  Moon  V.  Salt  Lake  County,  27  Utah, 
435,  76  Pae.  222;  Black,  Tax  Titles,  154r-155; 
Houghton  County  v.  Audlbv  General,  41 
Mlcb.  26,  1  N.  W.  890.  Mr.  Cooley,  lo  bla 
work  on  Taxation  (page  470),  says:  "Tbe 
officer  who  makes  the  sale  sells  sometbtng 
be  does  not  own,  and  which  he  can  have 
no  autiunlty  to  sell  except  as  he  is  made 
fbe  agent  of  the  law  for  the  purpose.  But 
ha  is  made  anch  agent  only  by  certain  steps 
which  are  to  precede  bis  action,  and  which, 
under  tbe  law,  are  conditions  to  bia  author- 
ity. If  these  fail,  tbe  power  is  never  cre- 
ated. If  one  of  them  falls,  it  Is  as  fatal  aa 
If  all  failed.  Defects  In  tiie  condlticms  to  a 
statutory  authority  cannot  be  aided  by  tbe 
courts.  If  tbey  bave  not  been  observed,  tbe 
courts  cannot  dispense  with  them,  and  thns 
bring  Into  existence  a  power  which  the  stat- 
ute only  permits  when  the  conditions  have 
been  fully  complied  with."  And  again  the 
author  says:  "It  la  therefore  accepted  as 
an  axiom,  when  tax  titles  are  undar  con- 
sideration, that  a  ccmdltlon  to  their  validity 
Is  that  there  should  have  been  a  substantial 
compliance  with  tbe  law  in  all  the  proceed- 
ings of  wblcb  the  sale  was  the  culmination.'* 

It  Is  apparent  that  neither  tbe  letter  nor 
tbe  spirit  of  the  law  has  been  complied  with 


in  this  case.  While  sectl<m  21  (page  432)  of 
the  revenue  act  referred  to  provides  that, 
"if  the  name  of  the  absent  owner  is  known 
to  the  assessor,  the  property  must  be  assess- 
ed in  his  name;  if  unknown,  tbe  property 
must  be  assessed  to  unknown  owner" — sec- 
tion 43  also  provides  that  the  name  of  the 
owner  of  the  property,  together  with  his  post 
office  address,  "so  far  as  possible  to  obtain 
from  •  •  •  county  records  or  other- 
wise," shall  be  entered  in  the  assessment 
books  under  the  proper  heading,  which 
clearly  shows  that  It  is  the  duty  of  the  as- 
sessor to  avail  himself  of  the  Information 
thus  famished  by  the  public  records,  to  as- 
certain the  name  or  names  of  the  owners 
of  taxable  property  In  his  county.  "Property 
Is  to  be  listed  against  the  owner  or  other 
person  primarily  liable,  where  bla  name  can 
be  ascertained,  and  If  assessed  to  another  or 
to  per8(Hi8  unknown  the  tax  Is  void.  But  the 
assessor,  when  unable  to  discover  who  Is 
liable  for  the  tax,  may  assess  It  to  unknown 
owners.  If  tbe  owner's  name  could  bave 
been  ascertained  from  the  public  records  or 
otherwise,  however,  the  property  cannot  be 
asses  Bed  to  unknown  owners."  Am.  &  Ehig. 
Ency.  of  Law  (1st  Kd.)  212-213,  and  cases 
cited  in  note. 

The  assessor  in  this  case  having  failed  to 
observe  and  follow  the  plain  provlaion  of  the 
statute,  to  the  prejudice  of  the  owners  of  the 
property  In  question,  the  sale  was  a  nullity. 
The  record  shows  several  other  Irregularities 
In  the  tax  proceedings  under  consideration, 
wblcb  are  relied  upon  by  respondents  as  a 
ground  of  recovery,  but  we  deem  it  unnec- 
essary, to  ctmslder  them.  The  findings  and 
judgment  of  the  trial  court  are  fully  sus- 
tained by  tbe  record. 

We  find  no  reversible  enor  In  the  record, 
and  tbe  judgment  of  the  district  court  Is 
therefore  affirmed,  with  costs. 

BA8EIN,  G.  J.,  and  BAHTGH,  concur. 


GUSS  et  al.  v.  NBLSON. 
(Snpreme  Court  of  Oklahoma.    Sept  2,  1004.) 

OPnONAZ.    CONTBACT  —  BESCISSIOIf  —  NOTICB  — 
BET0BN  or  PBOPEBTT— BIOOBD  Olf  AFFEAI.. 

1.  Where  a  contract  is  entered  Into  at  Guth- 
rie, Okl.,  for  the  purchase  of  certain  aharea  of 
stock  of  various  mining  companies  with  offices 
and  place  of  business  at  Ft  Scott  Kan.,  the 
contract  providing  that  It  includes  the  deliv- 
ery of  the  seals  and  all  other  recwds  belongfaig 
to  each  of  the  companies,  and  a  payment  of 
$500  is  made  on  the  purchase  price,  wnlch  pay- 
ment is  to  be  considered  as  an  opUon  on  all  of 
said  property  until  the  4th  day  of  March,  1001, 
at  which  date  the  parties  are  to  pay  the  vendor 
an  additional  sum  of  |4,500,  or  in  lieu  tiiereof 
turn  back  to  the  vendor  all  tbe  property  deliv- 
ered by  him,  held  that  in  case  the  parchaaers 
elect  to  rescind  and  tnm  back  to  the  vendor  the 

Eroperty  purchased  under  the  option  given  them, 
1  order  to  entitle  them  to  the  ben^t  of  such 
option,  they  must  notify  the  vendor  witliin  the 
tune  given  of  their  election,  and  must  return 
or  olfer  to  return  all  the  property,  certificates 
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of  stock,  and  noordi  whkdi  wwe  received  by 
them. 

2.  Where  radi  contract  la  entered  Into,  and 
the  pttrcbaMiB  on  the  d&y  prior  to  the  ezpira- 
tk>B  of  their  option,  at  a  meeting  held  in  Gath- 
rle.  decided  among  th^nselve*  to  reecind,  and 
althoxtgh  they  knew  Uie  address  of  the  vendor, 
because  of  the  vendor  not  being  a  resident  of 
the  territor;  of  Oklahoma  or  having  a  place  of 
business  in  the  cit7  of  Gathrie,  placed  the  cer- 
tificates of  stock  In  the  Guthrie  National  Bank 
subject  to  the  order  of  the  vendor,  and  there- 
aft«r  placed  to  bis  credit  In  such  bank  all  the 
income  received  from  the  royalties  of  the  prop- 
erty, held,  not  to  be  a  ctnopliance  with  the 
terms  of  the  con^ct  of  rescission  and  return 
of  property,  which  contract  provided  that,  in 
case  th«  purchasers  ahonld  elect  to  resdndt 
they  should  "Cum  back  to  dM  vwdor  all  the 
proper^  delivered  by  him." 

3.  Where  at  the  conclusion  of  a  trial  had  be- 
fore the  court  without  a  jury  the  court  orally 
reviews  the  evidence,  and  expresses  Its  opinion 
upon  the  law  and  the  facts  involved  in  the  case, 
and  where  there  are  no  special  findings  of  fact 
and  condnsloDS  of  law  asked  for,  and  where  the 
findings  and  judgmmt  of  the  court  are  embodied 
in  a  Journal  entry,  the  oral  opini«i  expressed 
by  the  court  performs  no  office  in  a  case- made, 
and  cannot  be  considered  by  this  coturt  on  appeal 
from  a  Jodgmmt  of  the  trial  eonrt 

(gyHalniB  by  the  Omrt) 

Brror  from  District  Court,  Logan  County; 
before  Justice  Jno.  H.  Bnrford. 

Action  by  J.  T.  Kdson  against  U.  a  Gnas 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed. 

John  D.  De  Bols  and  Ckitteral  &  Homw, 
for  plaintiffs  In  error.  W.  B.  BIddle,  George 
8.  Oreen,  and  Selwyn  Douglas,  for  defend- 
ant In  error. 

PANGOAST,  J,  Action  commenced  In  the 
district  eonrt  of  Logan  county  by  the  defend- 
ant  In  error  against  the  plalntUh  In  error 
to  recom  the  sum  of  $4,500  upon  the  fol- 
lowing contract: 

"Memorandnm  of  agreement  made  and  en- 
tered Into  this  28tta  day  of  May.  1900,  to 
wit,  as  follows:  J.  1.  Nelson  agrees  on  his 
part  to  turn  over  25  per  cent  of  the  capital 
stock  of  the  following  coal  companies  lo- 
cated In  the  Creek  Nation,  to  wit:  Sapulpa, 
Choctaw,  Catoosa.  WewokA.  Bed  Fork,  Neya- 
ka,  Concbarty,  Tulsa,  Car  Creek  and  Broken 
Arrow  Mining  Companies,  to  the  following 
persona:  U.  O.  Gnsa,  W.  H.  Gray,  F.  H. 
Greer  and  J.  W.  McNeal. 

"The  consideration  of  the  delivery  under 
which  the  above  listed  stock  and  other  stock 
as  hraelnafter  described  Is  as  follows:  This 
also  Includes  the  delivery  of  the  records  be- 
longing to  each  of  said  above  named  com- 
panies, the  seals  and  all  other  records  that 
In  any  way  belong  to  any  of  said  companies. 
A  payment  of  $500  is  to  be  made  in  cash  up- 
on d^very  of  the  above  named  property  and 
additional  property  In  the  way  of  stock  here- 
inafter listed.  The  $500  Is  to  be  considered 
an  option  on  all  said  property  nntll  the  4th 
day  of  March.  IDOl.  At  that  date  the  above 
named  parties  are  to  pay  to  Nelson  an  addi- 
tional snm  of  $4,500.00  (Four  thousand  five 
hundred  dollars)  ox  in  lien  thereof  to  torn 


back  to  said  nelson  all  the  property  delivered 
by  Mm.  In  addition  to  the  above  mentioned 
26  per  cenL  of  capital  stock  aforesaid,  which 
the  said  J.  T.  Nelson  represents  he  owns  In 
his  own  right,  he  agrees  to  turn  over  and  de- 
liver enough  more  stock  to  make  the  aggre- 
gate sum  of  stock  delivered  nndw  this  con- 
tract as  follows: 

a^nlpa  1410  shares 

QboeUw    tt9  Bbsras 

Catoosa    an  sbares 

Wevska   t»  sharss 

Rsd  Fork   tea  mbarm 

Neyalca   ^   MS  ihues 

Concbvtr    sn  shares 

Tulsa    SIS  Blum 

Otr  OnA   S6S  shares 

Broken  Arrow    S69  shares 

"The  $600.00  above  mentioned  Is  to  be 
earnest  money  to  be  forfeited  In  case  the 
balance  of  payment  is  not  paid.  Nelson  also 
agrees  to  give  U.  C.  Guse  his  'proxy  as  di- 
rector In  «ich  of  the  above  named  companies 
until  such  time  as  It  may  be  convenient  for 
him  to  resign,  and  Guss  w  some  one  else 
elected  to  fill  the  vacancy. 

"U.  a  Guss.  J.  T.  Nelson. 

"W.  H.  Gray, 

"J.  W.  McNeal, 

"F.  H.  Greer." 
The  record  shows  that  under  this  contract 
Nelson  shipped  the  pn^erty  described  In  the 
contract  by  exptess  from  Ft  Scott,  Kan., 
where  the  headquartns  of  the  company 
were^  to  Gntbrl^  all  the  parties  being  at 
Guthrie  at  the  time  the  contract  was  sign- 
ed, the  residence  of  Nelson,  however,  befng 
at  either  Ft  Smith.  Ark.,  or  Ft  Scott  Kan., 
the  right  of  the  plaintiff  below  to  recover  be- 
ing based  upon  the  theory  that  the  defend- 
anto  below  had  failed  to  turn  back  to  Nel- 
son the  property  delivered  to  them,  and  there- 
fore, ondw  the  contract  were  bound  to  pay 
the  remainder  of  the  contract  price  at  $4,- 
600. 

The  defondants*  answer  to  the  petition 
was,  first,  a  general  denial;  second,  that  the 
defendanto  had  elected  to  turn  the  property 
back  to  the  plaintiff  prior  to  the  date  of  the 
expiration  of  the  option  Mardi  4,  1001,  and 
bad  tendered  the  same  back  to  the  plaintiff; 
third,  that  the  plaintiff  had  Induced  the 
defendants  to  enter  into  the  contract  through 
fraudulent  misrepresentations;  and,  fourth, 
that  there  was  no  consideration  for  the  con- 
tract The  trial  was  to  the  court  without  a 
Jury.  The  findings  of  fact  were  general, 
and  were  In  favor  of  the  plaintiff  below. 
The  findings  contained  In  the  journal  entry 
of  judgment  are  In  the  following  language: 
"And  the  court  after  hearing  all  of  the  evi- 
dence and  arguments  of  counsel,  and  being 
fully  advised  in  the  premises,  finds  for  the 
plaintiff  on  all  of  the  Issues  In  this  action, 
and  finds  that  the  defendants  and  each 
of  them  are  Indebted  to  said  plaintiff  upon 
the  .  contract  sued  upon  and  set  out  In  this 
petition  In  the  sum  of  four  thousand  five 
hundred  dollars,  with  Interest  thereon  at  the 
rate  of  seven  per  cent  per  annum  from  the 
4th  day  of  March.  A.  D.  1801.  and  that  the 
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idBlntlff  If  entitled  to  Judgment  agftlmt  tbe 
aald  defendonta  therefor."  Under  thia  find- 
ing, erery  question  of  taxt  neceaaary  to  be 
found  and  npon  which  tbe  Jndgment  la 
baaed  la  In  favor  of  the  plaintiff  In  the 
action;  and,  followtaig  the  mle  bo  frequently 
laid  down  and  nnlreraallT  adhered  to  Iqr  thia 
court  that,  where  there  la  evidence  npon 
which  a  finding  of  fact  may  be  baaed,  this 
conrt  will  not  disturb  the  finding  nnleaa  It 
Is  manifestly  wrong,  we  m^^t  Twy  proper- 
ly affirm  this  case  without  further  dlscuasfon. 
Howerer,  aome  of  tbe  legal  qnestlona  arle> 
Ing  In  the  trial  of  the  caae  below  and  dto- 
cosaed  In  the  briefs  In  this  caae  are  so 
Interesting,  together  with  the  fact  that  a 
considerable  amount  la  inridved,  we  think 
It  may  be  well  to  notice  some  of  the  propoi^ 
tlona  contended  for  more  In  detaQ. 

First  we  think  It  ivopw  to  call  attention 
to  a  question  of  practice  that  aeema  to  be 
growing  among  certain  members  of  tbe  pn>> 
feaslon  In  tiie  territory  of  inserting  Into  a 
case-made  matters  of  no  Imptttance^  and 
which  cannot  be  conaidered  by  this  court 
This  practice  serves  only  to  make  recorda 
more  vidnmlnons  than  they  ahould  be,  and 
to  add  to  Uiis  court's  labor.  The  reccvd  In 
this  caae  is  not  a  large  one,  bat  It  contains 
the  oral  dedslon  of  ttie  court  betow  when 
rendering  lis  decision  at  the  trlaL  This 
conrt  as  wen  as  the  Sapreme  Court  of  Kan- 
aaa,  from  which  we  take  our  dvll  procedure 
act  has  repeatedly  held  that  the  wal  dedr 
Blona  of  the  trial  court  have  no  office  In  a 
case-made,  should  not  be  Induded,  and  can- 
not be  considered  by  the  appellate  court 
when  the  finding  and  Judgment  of  the  court 
below  are  prqperly  formulated  Into  a  rec- 
ord or  written  order.  In  thla  caae  tbe  findr 
Ings  of  fact  and  cfmclnslona  of  law  of  the 
court  bdow  are  contained  in  tbe  Journal  en- 
try. The  oral  decision  of  the  Judge  at  the 
ooncluelon  of  the  trial  cannot  be  considered 
by  this  court  in  any  way.  Notwithstanding 
this,  tbe  argument  of  counsel  for  plaintiffs  in 
error  Is  based  almost  entirely  upon  tbe  oral 
atatementa  of  the  trial  court  and  It  Is  In- 
sisted that  tbe  court  made  no  findings  upon 
certain  proporitioni^  and  that  therefore^  thla 
court  Is  not  obUfl^  to  reverse  the  trial 
court's  findings  in  order  to  arrive  at  a  con- 
clusion as  to  certi^  of  the  facts  contended 
lor.'  These  contoitlons  of  the  plaintiffs  In 
error  could  not  possibly  avail  anything,  be- 
csnie  this  court  Is  bound  to  look  to  the  find- 
ings of  fact  as  contained  in  the  Journal  entry. 
A  case-made  should  propwly  cwtaln  noth- 
ing but  Uiat  which  Is  necessary  to  enable 
the  appellate  court  to  paaa  upon  the  ques- 
tlona  Involved  on  appeal.  Hveiy  question 
of  fact  under  the  gen«al  finding  In  this  case 
Is  against  the  plaintiffs  In  error.  Had  tb^ 
desired,  qpedal  flndlngB  might  have  bew 
made,  and  In  sneh  event  the  questions  con- 
tended for  and  discussed  In  the  t»lefs  might 
have  been  pn^rly  presented  to  tills  court 
tf  tile  epedal  findings  so  warranted.  The 


uncontradicted  evUoice  ahowa  tiiat  tide  cour 
tract  waa  for  tbe  purchase  of  certain  mining 
stocks  of  coal  companlei  <tt>eratlng  or  to 
be  operated  In  the  Indian  Territory.  At  the 
time  of  the  contract  tbe  plalntUCa  In  error, 
or  a<Hne  of  tiiem,  owned  certain  Interests  In 
these  com^nles,  or  some  of  them,  and  de- 
dred  to  obtain  a  controlllnc  Interest  and  In 
ordor  to  do  so  contracted  to  purchase  a  cer- 
tain amount  ot  the  stodc  firom  the  defmdant 
In  error,  which  would  give  them  control  of 
the  property  and  of  the  company.  Included 
In  the  contract  for  the  purchase  of  stock  was 
a  provision  for  the  resignation  of  the  defend- 
ant In  error  aa  director,  the  transfer  of  the 
books,  papers,  records,  and  aeala  of  the 
companiea,  and  the  election  of  new  direct- 
ors. Some  of  the  plaintlfls  In  error  at  the 
time  of  tile  contract  were  holding  positions 
as  officers  of  the  company,  and  were  familiar 
with  Qie  place  where  the  business  of  the 
company  was  transacted  and  where  the  rec- 
ords were  kept 

Now,  to  take  up  the  first  Issue  raised  by 
the  answer,  **that  the  defendanta  had  elect- 
ed to  tnni  nld  property  back  to  the  plaintiff 
prior  to  tbe  4th  day  of  March,  1901,  and  had 
tender^  the  same  baidE  to  tbe  plaintiff.** 
All  questions  of  tact  involved  In  this  Issue 
were  decided  by  the  court  below  In  favor  of 
the  defendant  in  error,  and,  there  being  evi- 
dence sufficient  vjfoa  which  to  base  such  a 
finding,  this  court  undor  tbe  rule  hereln- 
betore  mentioned,  will  not  disturb  tbe  nme. 
We  will,  however,  again  retm  to  this  Issue 
latw  on.' 

The  aecond  isaue  raised  by  the  anawer, 
that  platotiff  had  Indnced  the  defendanta  to 
enter  into  said  contract  by  fraudulent  rep- 
rasentations,  and  the  third,  that  there  was 
no  consideration  for  the  contract  were  alao 
Issues  tound  against  the  plaintiffs  ta  error  by 
the  trial  court  and,  we  think,  very  pKverly 
80.  A  right  to  r^udtate  a  contract  oa  tiie 
ground  of  fraud  is  not  a  right  arlatng  out  of 
the  tenuM  of  the  contract  itaelf,  but  la  one 
accmlng  to  the  parties  under  the  law,  s«p- 
arate  and  apart  fnnn  any  condltton  named 
In  tte  contract  In  order  that  the  plalntUta 
in  wror  might  have  availed  tiiemselves  of 
this  legal  right  tbey  tiionld  have,  wltUn  a 
reasonable  time  after  the  dlacovery  ot  the 
fraud,  given  to  Nelson  notice*  of  the  disaf- 
firmance or  resdsslon  of  the  ccmtract;  that 
Is.  in  some  way  Imve  ctmimnnlcated  to  Nel- 
son tiielr  election  to  rescind,  and  they  ahonld 
alao  have  reatored  or  (tfFered  to  restore  ev- 
erything of  valne  that  tbey  had  received 
under  the  contract.  They  could  not  rescind 
In  part  The  rescission  must  have  been  of 
the  mtlre  contract  They  could  not  be  al- 
lowed to  rescind  tbe  contract  and  to  retain 
any  of  the  bmeAta  derived  tberefironL  Nel- 
son ahonld  bave  been  put  to  statu  quo. 
American  ft  Rngllidi  Bnc.  nC  Law  (2d  Bd.) 
vol.  24,  p.  646,  and  cases  there  dted.  There 
Is  no  pretense  tiiat  tbey  had  performnl  any 
of  the  reqidremmta  of  tbe  law  In  this  re- 
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gard.  la  tlie  flnrt  places  flie  oourt^a  findings 
of  fact  are  against  thla  pn^oaltlon;  that  li» 
that  there  was  no  fraud  or  fraudulent  state- 
ments m  mlsr^resnitatlMis  on  the  part  of 
Kelson.  Tbm  record  does  not  disclose  that 
any  claim  of  fraud  was  made  until  the  filing 
of  the  answer.  No  notice  Is  shown  to  have 
bem  glTen  that  ther  had  rescinded  the  con- 
tract npOD  this  gronnd.  No  ^<nt  or  attempt 
was  made  to  return  the  property,  or  any 
part  of  it,  (m  this  theory;  but,  on  the  am- 
trary,  eren  np  to  the  trial  and  during  the 
trial  the  braieflts  accruing  to  the  plaintiffs 
In  error  they  claimed  the  right  to  retain. 
As  stated  before,  the  rights  of  the  parties 
arising  under  this  head  are  separate  and 
■part  from  anything  contained  In  the  con- 
tract Itself,  and  if,  nnder  the  terms  of  the 
contract,  the  plaintiffs  in  ^ror  would  be  en- 
titled to  retain  the  benefits  arldng  under  the 
contract— that  ia,  the  Income  from  tiie  roy- 
alties—they  would  not  be  entitled  to  retain 
audi  benefits  if  they  rescinded  the  c(mtract 
npoD  the  gronnd  of  ftiand.  In  such  case 
they  would  be  required  to  return  everything 
receiTed,  Including  the  royalties,  and  would 
be  entitled  to  recover  the  |500  earnest  money 
originally  paid,  together  with  proper  dama- 
ges, if  any  bad  accrned.  Upon  tlie  proposi- 
tion tliat  there  was  no  consideration  for  the 
owtract,  little  need  be  said,  hi  order  to 
entitle  one  to  defend  against  a  contract  on 
the  ground  of  a  failure  of  consideration,  tbe 
evidence  must  diow  something  more  than  in- 
adequacy of  consideration.  When,  as  in 
this  case,  the  evidence  shows  that  the  par- 
ties seeking  to  rescind  have  enjoyed  an  in- 
come from  flie  property,  they  are  not  oi- 
titled  to  readnd.  The  evidence  in  this  case 
entirely  fails  to  show  a  failure  of  considera- 
tion. There  is  no  stotement  of  any  witness 
who  testified  that  the  proper^  was  entirely 
without  value,  while,  on  the  other  hand,  the 
evidence  shows  that  durli^  the  nine  months 
covering  the  period  of  the  option  of  plain- 
tiffs in  error,  they  had  received  as  their 
share  an  Income  from  the  property  in  the 
sum  of  about  $500,  and,  in  addition  thereto, 
prior  to  the  trial,  a  fnrthor  sum  of  over  $300. 
How  can  it  be  ssid  that  a  property  producing 
an  income  of  over  $800  in  a  year  was  wlu^ly 
without  valuet  This  would  be  about  16  per 
cent:  on  the  investment,  an  amount  that 
ordinarily  would  be  considered  a  sufficient 
income  cm  an  Investment  by  the  average 
flnandw. 

Retaining  to  tbe  first  defense  (that  the 
plaintiffs  in  error  had  elected  to  return  the 
property  prior  to  the  4th  day  of  March.  1901, 
and  bad  tmdered  the  same  back),  notwlth' 
standing  the  allegatU»s  of  tbe  answer  that 
they  liad  tendered  the  property  to  the  de- 
fendant in  error,  and  notwltiistandlng  the 
finding  of  die  court  against  them  on  the  qnes- 
tton  of  fact  involved  In  this  contention, 
tbe  plaintiffs  In  error  contend  that  under  the 
law  tbey  were  not  required  to  return  the 
property,  or  even  to  give  notice  of  the  fact 


that  thcgr.  had  elected  to  avail  themsdves  of 
tiieir  option  and  rescind  the  contract  TblB 
really  is  tlie  most  interesting  proposition  era- 
tended  for  by  plaintiffs  In  error.  The  evi- 
dence on  title  part  of  the  plaintiffs  In  error 
shows  that  on  tbe  Sd  day  of  March,  1901, 
the  day  befwe  their  right  to  rescind  ex- 
pired, th^  held  a  meeting  among  themselves, 
and  elected  to  rescind;  that  they  Instructed 
Mr.  De  Bol%  their  attwney,  to  notify  the 
defendant  in  error  of  their  election.  A  very 
few  days  prior  to  this  th^  had  received  &  • 
letter  from  the  defendant  in  oror,  in  which 
he  stated  tiiat  he  vrould  bold  them  to  a  strict 
compliance  with  ttie  contract;  that.  If  they 
did  rescind  within  the  time  provided  in  the 
contract,  th^  should  return  him  tbe  prop- 
erty, and  directed  that  tbey  return  It  to  Ft 
Smith,  Ark.  It  Is  contended  that  inasmuch 
as  tbe  defendant  In  error.  Nelson,  did  not 
reside  or  have  a  place  of  business  In  Okla- 
homa, hut  did  reside  beyond  tbe  limits  of 
the  territory,  all  tliey  had  to  do  in  order  to 
fulfill  tbe  requirements  of  the  law  under 
the  contract  which  designated  that  they 
should  return  tbe  property  to  Nelson  was 
that  th^  should  simply  elect  to  rescind,  and 
that  tbey  were  under  no  obllgatlona  either 
to  return  tiie  property,  or  even  to  notify 
Nelson  of  tbe  fact  of  tbdr  election;  but.  If 
they  are  mistaken  in  that  position,  that  tbey 
did  in  fact  notify  Nelson  of  their  election, 
and  tiiat  the  property  was  at  the  bank  in 
Outbrie,  and  tlial;  If  tbey  were  required  to 
do  anytiiluft  that  this  was  a  sufficient  com- 
pliance with  that  provislw  of  the  contract 
which  required  them  to  return  tbe  property. 
As  stoted  before,  the  court  found  against  the 
plaintlfh  In  earn  upon  the  questions  of  fact 
Involved  in  this  contention;  that  is  to  say, 
the  court  found  as  a  matter  of  fact  that  De 
Bols  did  not  write  tlie  letter  or  send  the  tele- 
gram, and  that  Nelson  did  not  receive  the 
letter  or  tbe  telegram  that  De  Bols  claimed 
to  have  sent  Tbe  evidence  upon  this  propo- 
sition being  c(mflIcHng,  this  court  will  not 
disturb  the  finding. 

This  leaves  the  proposition  resting  upon 
the  contention  of  plalntiCFs  in  error  that 
under  tbe  law  they  were  not  obliged  to  re- 
turn the  proper^  or  give  notice  of  the 
election  to  rescind,  and  this  because  of  the 
fact  that  the  defendant  In  error  did  not  re- 
side within  tbe  territory,  and  had  no  place 
of  business  therein.  Is  this  contention  well 
taken,  and  do  the  authorities  cited  by  plain- 
tiffs In  error  sustain  It?  We  think  not 
Bach  and  every  autbority  cited  by  the  plain- 
tiffs in  error  is  based  upon  a  rule  of  law  that 
has  no  application  to  this  case  whatever. 
The  cases  cited  by  counsel  are  these:  That 
where  A.  Indebted  to  B.  upon  a  contract 
for  tbe  payment  of  money,  made  at  a  cer^ 
tain  derignated  place,  and  no  place  of  pay- 
ment Is  mentioned  In  the  contract,  It  Is 
payable  where  made,  and  when  B.  resides 
beyond  the  limlte  of  the  realm — or,  In  other 
words,  in  this  case,  beyond  the  limlto  of  the 
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territory — ^that  A.  la  not  obliged  to  hunt  B. 
up  In  order  to  pay  him,  but  that,  If  he  Is 
ready,  willing,  and  able  to  pay  at  the  ma- 
turity of  the  contract,  that  Is  sufficient  We 
find  DO  fault  with  the  law  laid  down  by  the 
several  courts  cited  by  plaintiffs  in  error, 
but  it  Is  not  applicable  here.  The  propo- 
sitions decided  in  those  cases  are  not  the 
propositions  arising  here.  Those  cases  per- 
tain only  to  questions  of  payment  of  simple 
contracts.  They  do  not  involve  questions 
arising  under  the  rights  of  rescission  of  con- 
tracts, or  rights  arising  on  optional  con- 
tracts, or  questions  arising  under  the  pro- 
visions of  contracts  to  return  property.  In 
this  case  the  contract  was  for  a  sale  of  the 
mining  stock  mentioned  and  described  there- 
in. The  delivery  of  the  property  together 
with  the  payment  of  ^00  completed  the 
contract,  and  transferred  the  title  to  the 
plaintiffs  In  error,  subject,  however,  to  the 
right  of  plaintiffs  In  error  to  exercise  their 
option  either  of  paying  the  remainder  of  the 
purchase  price  or  of  rescinding  the  con- 
tract and  returning  the  property.  The-right 
to  return  the  properly  was  a  condition  of 
the  sale.  It  was  a  condition  subsequent  the 
performance  of  which  would  have  rescinded 
the  obligation  of  plaintiffs  in  error  to  pay  the 
purchase  price.  The  performance  of  the  option 
to  return  was  subject  alone  to  their  election. 
The  plaintiff  Iwlow  bad  no  power  whatever 
to  prevent  or  effectuate  It  It  could  only  be 
performed  by  the  voluntary  act  of  the  plain* 
tiffs  in  error.  If  they  failed  to  perform  It, 
the  conditions  were  discharged,  and  the 
promise  to  pay  became  absolute.  Borne  af- 
flrmatlve  act  was  necessary  on  their  part 
In  order  to  complete  the  rescission;  that 
is  to  say,  the  contract  required  them  to  re- 
turn the  property.  The  word  "return"  Is 
very  readily  understood,  and  the  plaintiffs 
in  error  could  only  be  relieved  from  the  oh* 
ligation  to  return  the  property  either  by  some 
act  of  the  defendant  In  error  or  by  some  con- 
dition making  it  Impossible  to  comply  with 
the  tOTms  of  the  agreement.  Stevens  v. 
Hertzler  (Ala.)  19  South.  838.  The  mere 
fact  that  the  defendant  in  error  did  not  re- 
side nor  have  a  place  of  business  within  the 
territory  was  not  In  itself  sufficient  to  re- 
lieve the  plaintiffs  In  error  from  the  obliga- 
tion to  return.  The  rule  of  law  governing 
and  defining  the  duties  of  a  party  in  return- 
ing property  under  an  express  provision  In 
a  contract  to  return,  In  optional  contracte 
of  this  character,  Is  much  the  same  as  In 
cases  of  rescission  of  contracts  where  there 
Is  a  breach  of  warranty.  In  the  contract  In 
this  case,  there  Is  an  express  provision  giv- 
ing the  plaintiffs  In  error  the  right  to  re- 
scind, and  that  right  1b  at  the  mere  option 
of  the  parties.  In  case  of  a  breach  of  war- 
ranty there  is  an  Implied  right  to  rescind, 
which  is  not  optional  with  the  parties,  hut 
Is  conditioned  upon  the  breach  of  the  war- 
ranty. The  duty  of  a  party  to  give  notice 
of  disaffirmance  of  a  contract,  and  to  re- 
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turn  or  offer  to  return  the  property.  Is  thct 
same  in  both  Instances,  eccept  that  in  eases 
arising  under  an  Implied  right  to  r^dnd 
the  notice  and  offer  to  return  must  be  with- 
in a  reasonable  time,  while  in  this  case  the 
time  limiting  the  right  to  disaffirm,  and 
within  which  the  property  vras  to  be  re- 
turned, is  fixed  by  the  contract  itselt  A 
&  B.  Enc.  of  Law,  vol.  24,  p.  645,  and  cases 
there  cited;  Carney  r.  Newberry,  24  IIL  203; 
Neal  V.  Reynolds,  38  Kan.  432,  18  Pac  785; 
Jeffers  v.  Forbes,  28  Kan.  174.  The  duty 
to  return  or  offer  to  return  the  propaty  and 
the  duty  to  give  notice  of  the  disaffirmance 
of  the  contract  Is  not  controlled  or  obviated 
by  reason  of  the  party  to  whom  the  notice  la 
due  not  residing  within  the  limits  oC  the 
state  or  tmiltory.  Where  there  Is  no  ex- 
press provision  In  the  contract  providing 
otherwise,  the  general  rule  is  that  the  prop- 
erty shall  be  returned  to  the  place  where 
It  was  received  when  delivered  mxdex  the 
contract.  There  may  be  some  exceptions 
to  this  rule,  but  this  case  does  not  fall  with- 
in the  exception.  Tte  notice  of  disaffirm- 
ance must  be  ^ven  In  both  Instances,  and, 
as  the  parties  were  In  communication  with 
each  other,  and  the  plaintiffs  In  error  had 
knowledge  of  the  address  of  the  defendant 
In  error,  of  course  the  notice  should  have 
been  addressed  to  such  place;  and,  the  de- 
fendant In  error  having  notified  the  plaintiffs 
In  error  of  the  point  to  which  he  desired 
them  to  return  the  property,  a  return  to 
such  place  on  or  before  March  4, 1901,  would 
have  been  a  sufficient  compliance  v^tii  th« 
contract. 

It  is  not  necessary  to  determine,  and  we 
do  not  determine,  as  to  whether  or  not  It 
was  the  duty  of  the  plaintiffs  In  error  to 
return  the  Income  from  the  royalties  under 
the  provisions  of  the  option;  but  it  was  their 
duty.  In  case  they  elected  to  rescind,  to  no- 
tify the  defendant  of  such  election,  and  to 
return  or  offer  to  return  to  the  place  tram 
which  they  received  It;  all  of  the  certificates 
of  stodc,  books,  contracts,  seals,  and  other 
paraphernalia  pertaining  to  the  property  and 
the  business.  This  they  Called  to  do,  and, 
falling  In  that  regard,  they  became  Uabls 
for  the  remainder  of  the  purchase  price. 

Having  carefully  examined  the  entire  rec- 
ord in  this  case,  discovering  no  error  there- 
in, and  believing  that  the  correct  Judgmmt 
was  entered,  the  Judgment  of  the  court  be- 
low is  affirmed.  All  the  Justices  conenr- 
ring,  except  BUBFORD,  a  J.,  who  tried  fb» 
esse  below,  not  sitting. 


GILES  et  aL  v.  DBNNISON  et  al. 
(Supreme  Coxat  of  Oklahoma.  Sept  8,  1901.) 

OOUNTIES— COHSTBUOTION  OF  OOUBTHOUSES 
AND  JAXCS— FBR8KNT  IRDEBTEDNESS. 

1.  Section  2,  art  8,  a  S2.  p.  256,  Laws 
18D7,  relative  to  the  construction  of  courthouses 
and  jails.  Is  not  repealed  by  diapter  11,  pu  146^ 
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LaivB  1003.  The  Laws  of  1803,  and  article  8, 
CL  32,  p.  256,  and  article  1,  c.  12,  p.  111.  of  the 
Lawfl  of  1897,  and  diapter  11,  p.  146,  of  the 
Laws  of  1903,  each  provide  additiooal  plans  to 
raise  revenue  for  and  the  construction  of  coun- 
ty buildiDgs.  Neither  waa  intended  to  take  the 
place  of  the  otlw. 

2.  A  omtract  providing  for  the  construction 
of  a  courthouse  and  jail,  and  the  payment  of 
an  annual  rental,  under  the  provisions  of  sec- 
tion 2,  art  8,  c.  32,  p.  256,  of  the  Laws  of  1807, 
and  at  the  end  of  which  time  the  title  to  be  vest- 
ed in  the  county,  does  not  create  a  present  in- 
debtedness against  the  county  tn  a  sum  equal 
to  the  aggref?ate  amount  of  such  rentals  for  the 
entire  period  of  time  for  which  the  contract  is 
to  run. 

(STllabos  by  the  Court) 

Error  from  District  Court,  Cleveland  Coun- 
ty; before  Justice  O.  P.  Irwin. 

Action  by  G.  W.  Giles  and  others  against 
J.  F.  Dennlson  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

A.  W.  FlBher,  for  plalntlfCB  In  enor.  B.  F. 
Wolf.  Oo.  Atty.,  G.  L.  Botsford,  James  M. 
Gresham,  and  Mosler  ft  Dudley,  for  defend- 
ants In  error. 

BEATTGHAMP,  J.  This  Is  an  action 
brought  by  tbe  plaintiffs  In  error,  in  the  dis- 
trict court  of  Cleveland  county,  as  citizens 
and  taxpayers  of  tbat  county,  to  perpetually 
enjoin  the  defendants  In  error,  as  the  board 
of  county  commissioners,  from  proceeding 
farther  In  contracting  for  the  construction 
of  a  courthouse  and  jail,  and  from  creating  a 
debt,  expending  money,  or  making  a  tax  levy 
therefor  under  the  notice  and  advertisement 
for  bids  wUcb  had  been  published  by  order 
of  tbe  board,  and  reads: 

**NotIce  to  Architects  and  Contractors.— 
The  Board  of  County  Commissioners  of 
Cleveland  County,  Oklahoma  Territory,  will 
meet  In  Norman,  O.  T.,  April  15,  1904,  In 
regular  session,  and  at  said  meeting  at  tbe 
hour  of  9  o'clock,  A.  M.  of  said  day,  will  con- 
sider bids  and  propositions  from  any  person 
or  persons  desiring  to  build  a  court  house 
and  jail  for  Cleveland  County,  O.  T.,  on  the 
rental  plan  tmder  tbe  provisions  of  tbe 
Laws  of  Oklahoma,  1897,  section  2,  article  8, 
chapter  32,  as  follows:  *The  court  funds  shall 
be  used,  only,  for  the  payment  of  witnesses, 
Jurors,  stenographers,  bailiffs.  Janitors  for 
the  district  court  room,  and  the  fees  of  the 
justices  of  the  peace,  probate  Judges,  con- 
stables and  clerks  of  the  district  court,  and 
In  addition  In  counties  which  have  hereto- 
fore or  may  hereafter  construct  court  houses 
or  jails  to  be  paid  for  by  an  annual  rental, 
Boch  rental  shall  be  a  proper  charge  against 
the  court  fund,  and  an  additional  levy,  not 
extreedlng  S  mills,  may  be  levied  for  that  pur- 
pose.* 

"Said  building  to  be  paid  for  in  seml-an- 
niul  Installments  as  rent 

"Bids  must  be  filed  In  the  office  of  said 
county  clerk  not  later  tban  6  o'clock  P.  M. 
April  14,  1004. 


"Said  court  house  to  contain  district  court 
room,  judges'  chambers,  district  clerk'fl  of- 
fice, two  rooms  and  vault,  3  Jury  rooms,  pro- 
bate court  room,  probate  clerk's  oflBce  and 
vault,  county  treasurer's  office,  2  rooms  and 
vault,  sheriff's  office,  school  superintendent's 
office  and  vault 

"Said  jail  to  be  large  «ioagh  to  accommo- 
date twenty  prisoners,  and  jailer's  office. 
Both  buildings  to  be  fitted  with  steam  heat- 
ing, plumbing,  sewers  and  lighting.  Both 
of  said  buildings  to  be  constructed  of  stone 
or  brick  of  best  material,  at  a  cost  Aot  to 
exceed  $35,000.00.  All  bids  to  be  sealed  and 
accompanied  with  plans  and  spedflcatlons  In 
detail.  All  bidders  must  accompany  their 
bids  and  propositions  with  certified  check 
for  20  per  cent,  of  the  amount  bid,  and  come 
prepared  to  show  to  said  board  their  finan- 
cial ability  to  carry  out  their  contract  Such 
buildings  to  be  ample  for  the  purposes  de- 
signed, and  suitable  in  every  way.  The 
rental  contract  to  be  for  a  term  of  ten  years. 
Buildings  to  be  erected  on  grounds  belonging 
to  the  county,  and  at  the  expiration  of  tbe 
rental  period  to  become  the  property  of  said 
county  without  additional  payment  The 
board  reserves  the  right  to  reject  any  or  all 
bids*  iwoposltions,  plans  and  spedflcatlons. 

"J.  F.  Dennlson,  Chairman.  - 

"Attest:   F,  O.  Miller,  County  Clerk." 

Application  was  made  to  the  judge  of  the 
district  coort  in  vacation  for  a  temporary 
Injunction,  and  upon  the  hearing  thereof  evi- 
dence was  heard  In  support  of  tbe  allegations 
of  plaintiffs'  petition,  and  a  temporary  In- 
junction was  denied,  to  reverse  which  order 
denying  the  temporary  injunction  Qie  case 
is  brought  here  by  petition  In  error. 

From  the  notice  quoted,  which  Is  made  a 
part  of  plaintiffs'  petition  in  error,  It  will 
be  seen  tbat  the  defendant  board  of  county 
commissioners  of  Cleveland  county  propos- 
ed to  receive  and  consider  bids  and  proposi- 
tions from  any  person  or  persons  desiring 
to  build  a  courthouse  and  jail  for  Cleveland 
county  under  the  provisions  of  section  2,  art 
8,  c.  32,  p.  250,  Laws  1897.  There  are  only 
two  questions  raised  and  argued  by  plain- 
tiffs in  error:  First.  Has  the  statute  under 
which  defendants  are  attempting  to  proceed 
been  repealed?  Second.  Will  such  a  con- 
tract be  In  violation  of  the  statutes  of  the 
United  States?  In  support  of  the  first  prop- 
osition, counsel  for  plaintiffs  in  error  argues 
that  section  2  of  article  8,  c.  32,  of  the  Laws 
of  1897  (page  256),  which  is  tbe  section  quot- 
ed in  the  notice  by  the  board  for  bids  here- 
inbefore copied,  and  therefore  unnecessary 
to  further  quote  here,  Is  repealed  in  express 
terms  by  chapter  11,  Laws  1903  (page  14^, 
which  reads: 

"Section  1.  The  boards  of  county  commis- 
sioners are  hereby  authorized  to  provide  for 
the  construction  or  repairing  of  court  bouses, 
jails  or  other  necessary  buildings,  and  make 
contracts  on  behalf  of  the  county  for  build- 
ing or  repairing  the  same,  and  for  tbe  pur* 
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poM  Of  proTldlDg  a  fand  for  tbe  payment 
of  the  coat  of  tbe  Bame  BDCh  boarda  of  coun- 
ty commlaBlonera  are  bereby  autborlzed  and 
empowered  to  lery  a  tax  not  exceeding  ten 
(10)  mlUa  In  any  one  year  and.  to  continue 
8ucb  levies  from  year  to  year  for  a  period 
not  exceeding  five  yean;  prOTlded,  tbat  auch 
levy  for  such  purpose  together  wltb  the 
levies  for  all  other  purposes  shall  not  ec- 
ceed  the  amount  now  authorised  by  law,  and 
provided  farther,  that  the  money,  raised  by 
such  levy  or  levies,  shall  constltnte  a  sepa- 
rate  find  distinct  food  from  all  others  In 
the  bands  of  the  county  trrasurer  until  the 
obligation  assumed  by  the  board  of  county 
commlsirioners  under  authority  of  this  act 
shall  have  been  discharged,  and  any  unex- 
pended balance  which  may  remain  in  the 
county  treasury  after  all  claims  against  such 
fund  shall  have  been  paid,  and  tbe  purposes 
for  which  It  was  created  have  been  folly 
obsen-edt  may  be  transferred  to  other  funds 
of  tbe  county  by  the  county  commissioners. 
And  provided  further,  that  no  levy  or  levies  of 
taxes  for  the  purpose  of  this  act  shall  be  made 
by  the  board  of  county  commissioners  of  any 
county  untU  after  a  majority  of  the  legally 
qualified  voters  of  said  county,  voting  npon 
said  proposition,  shall  have  voted  In  favor 
of  the  expenditures  whose  paymmt  is  to  be 
provided  for  by  said  levy  or  levies  of  taxes, 
at  a  general  election  at  which  said  proposi- 
tion shall  be  submitted,  or  at  a  special  elec- 
tion called  for  the  purpose  of  voting  upon 
said  proposition.  The  proposition  submitted 
at  such  general  or  special  election,  shall  be 
whether  or  not  the  board  of  county  commis- 
sioners shall  be  anthorlzed  to  expend  the  sum 
desired  (stating  such  sum)  for  the  building 
of  a  court  bouse,  Jail,  or  other  necessary 
bulIdlDg,  and  shall  be  arranged  on  the  bal- 
lot in  suitable  and  convenient  form  for  vot- 
ing. Such  special  election  shall  be  held  as 
nearly  as  possible  in  conformity  to  the  gen- 
eral election  laws  of  the  territory;  and  at 
any  such  general  or  special  election  the  votes 
npon  the  profwsitions  submitted  shall  be 
counted  and  canvassed,  the  returns  thereof 
mad^  and  the  results  decUred  as  nearly  in 
conformity  to  the  general  election  laws  of 
the  territory  as  possible:  provided,  that  no- 
tice of  tbe  submitting  of  such  proposition  to 
the  voters  of  tbe  county  shall  be  given  by  the 
county  clerk  by  publication  in  at  least  two 
newspapers  published  in  said  county  and 
having  a  general  circulation  therein,  for  not 
less  than  thirty  days  Immediately  prior  to 
Bald  election:  and  provided  further  that  If 
there  is  only  one  paper  published  In  such 
county,  publication  in  that  paper  for  the  re- 
Qulred  time  shall  be  sufficient;  and  if  no 
paper  be  published  therein,  notice  of  such 
election  shall  be  given  by  posting  up  written 
or  printed  notice  thereof  for  the  required 
time,  at  least  one  in  each  voting  precinct 
of  such  county  at  the  most  public  places  in 
said  precinct. 
*'Sec.  2.  All  acts  and  parts  of  acts  in  con- 


flict with  the  provisions  of  this  act  are 
hereby  repealed." 

To  arrive  at  a  fair  usderatandlny  of  the 
questions  presented,  It  will  be  necessary  to 
examine  the  numerous  provisions  of  tbe 
Statutes  bearing  upon  the  question  as  to  the 
rental  and  construction  and  erection  of 
oourUiouses  and  Jails.  Section  1788,  St 
1898,  provides  that:  *'In  any  coonty  whoro 
tbere  Is  no  court  bouse  or  jail  etecteA  by  the 
county,  or  where  those  erected  have  not 
sufficient  capacity,  it  shall  be  the  dut7  of 
tile  board  of  county  commlstioners  to  provide 
for  tmurt  room,  jail  an^  offices  for  the 
following  named  officers;  Sherlif,  treasurer, 
register  of  deeds,  county  <deik,  county  at- 
torney, superintendent  of  public  sdhools  and 
judge  of  probate,  to  be  furnished  by  the 
county  in  a  suitable  building  or  buildings, 
for  the  lowest  rent  to  be  obtained,  at  th« 
county  seat,  or  to  secure  and  occupy  suitable 
rooms  at  a  free  rent  vrlthln  the  limits  of 
the  county  seat  or  any  of  ttte  additions  there- 
to, until  such  county  builds  a  court  house. 
They  shall  also  provide  tbe  courts  appointed 
to  be .  held  therein,  with  attendants,  fuel, 
lights  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  their  business.  If  the 
commissioners  neglect,  the  court  may  order 
the  sberlft  .to  do  so,  and  the  e^qtenses  Incur- 
red by  blm  In  carrying  the  order  Into  effect 
when  certified  by  the  court,  shall  be  a  coun- 
ty charge."  Section  1800  provides:  "Said 
board  shall  have  authority  and  power  under 
the  provisions  of  this  act,  to  provide  for 
the  erection  and  repairing  of  court  houses, 
jails  and  otha  necessary  buildings  within 
and  for  the  county,  and  to  make  contracts  on 
behalf  of  the  county  tor  tbe  building  or  re- 
pairing of  the  same,  but  no  expenditure  for 
tbe  purposes  herein  named  greater  than  can 
be  paid  out  of  the  annual  revenue  of  the  coun- 
ty for  the  currant  year,  shall  be  made,  unless 
the  question  of  such  expenditure  shall  have 
first  been  submitted  to  a  vote  of  the  quali- 
fied voters  of  sudi  county,  and  shall  have 
been  approved  by  a  majority  of  tbe  votes 
so  cast,  and  the  board  shall  determine  the 
amount  and  rate  of  taxes  to  be  submitted  to 
a  vote  for  such  purpose."  As  will  be  seen 
by  section  1798,  In  counties  of  this  territory 
where  there  is  no  courthouse  or  Jail  erected 
by  the  county,  or  where  those  erected  have 
not  sufficient  capacity,  it  is  the  duty  of  the 
board  of  county  commissioners  to  provide 
for  a  courtroom  and  Jail  and  offices  for  the 
officers  named,  for  tbe  lowest  rent  and  upon 
the  best  terms  obtainable;  while  section  1800 
authorizes  and  empowers  the  board  to  pro- 
vide for  the  erection  and  repairing  of  court- 
houses and  Jails  and  other  necessary  build- 
ings, end  to  make  contracts  on  behalf  of  the 
county  for  tbe  building  and  repairing  of 
tbe  same;  and  that  no  expenditure  for  that 
purpose  greater  than  can  be  paid  out  of  the 
annual  revenue  of  the  county  for  the  current 
year  shall  be  made  unless  the  question  of 
such  expenditure  shall  first  have  been  sub- 
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mitted  to  th«  TOte  of  tbe  qaallfied  Toten  of 
tfae  cooiity,  oDd  Bbal)  haye  been  approved  by 
a  majority  of  the  votes  cast;  wUle  by  sec- 
tion 2,  art.  8,  c  82,  p.  256,  of  the  Laws  of 
1887,  authority  1b  given  to  constract  court- 
houses and  Jails,  to  be  paid  for  by  annual 
rental,  and  to  make  such  lental  a  proper 
charge  against  the  court  fund,  and  authoriz- 
ing a  levy  not  exceeding  three  mills  for 
that  purpose.  Oourthonses  and  Jails  are 
necMsary  and  Indispensable,  and  by  section 
1798,  supra.  It  Is  made  tbe  du^  of  tbe  boards 
of  county  commlsslonerB  of  the  various  coun- 
ties to  provide  for  these  necessary  conven- 
i«tceB,  and  by  section  1800.  supra,  they  liave 
the  power  to  construct  and  erect  courthouses 
and  Jails  where,  If  the  expenditure  exceeds 
the  sum  that  can  be  paid  out  of  the  annual 
revenue  of  tbe  county  for  the  current  year, 
by  a  vote  of  the  people,  but  where  such  ex- 
penditure does  uot  exceed  the  sum  that  can 
be  paid  out  of  the  annual  revenue  of  the 
-coun^  for  the  current  year  then  they  are  au- 
thorized to  provide  for  the  construction  and 
erection  of  such  buildings  without  a  vote. 
Now  section  2,  art  8,  c.  32,  p.  256,  of  the 
Laws  of  1897  makes  provision  for  an  annual 
levy  of  three  mills  for  that  purpose.  There- 
fore, construing  these  provisions  of  the  Stat- 
utes together,  the  boards  of  commissioners 
are  authorized  to  provide  for  the  construc- 
tion of  courthouses  and  Jails  to  be  paid  for 
by  an  annual  rental  where  the  payments  re- 
quired does  not  exceed  the  sum  that  can 
be  realized  from  a  levy  of  three  mills  on 
tbe  taxable  property  of  the  county,  unless 
tbe  statute  of  1S97  referred  to  is  repealed  by 
chapter  11.  p.  146,  of  the  Laws  of  I'QOS.  By 
the  act  of  1903  the  act  of  1807  is  not  repealed 
In  express  terms,  as  asserted  by  counsel  for 
plabitlff  in  error.  It  Is  a  well-settled  rule 
that  repeals  by  implication  are  not  favored, 
and,  when  two  statutes  covering  In  whole 
■or  In  part  the  same  matter  are  not  abso- 
lutely irreconcilable,  effect  should  be  given, 
U  possible,  to  both  of  them.  Carpenter  v. 
Russell.  IS  Okl.  277,  78  Pac.  930:  United 
Stetes  T.  Oreathouse,  166  U.  8.  601,  17  Sup. 
Ct.  701,  41  L.  Bd.  1180.  "It  must  appear 
that  the  latter  provMon  la  certxlnly  and 
clearly  in  hostility  to  the  former.  If  by  any 
reasonable  construction  tbe  two  statutes  can 
stand  together,  they  must  so  stand.  If  har- 
mony is  imporaible,  and  only  In  that  event, 
the  former  law  is  repealed  In  part  or  wholly, 
as  the  case  naay  be."  State  t.  Stoll,  17  Wall. 
430.  21  L.  Ed.  6S0.  "Repeals  of  statutes  by 
implication  are  not  favored,  and  are  never 
admitted  where  the  former  can  stand  with 
tbe  new  act;  but  only  where  there  Is  a  pos- 
Itlve  and  irreconcilable  repugnancy,  or  the 
latter  Is  plainly  Intended  as  a  substitute  for 
the  former."  Chew  Heong  t.  U.  S.,  112 
U.  8.  536,  5  Snp.  Ot  255,  28  L.  Bl  m  -It 
is  necessary  to  a  repeal  by  implication  that 
the  objects  of  the  two  statntes  must  be 
the  same.  If  they  are  not,  both  wUI  stand, 
■even  though  they  refer  to  tbe  same  subject** 
78  P.— 12 


U.  S.  V.  Claflin.  97  U.  8.  546,  24  U  Bd.  1082. 
"It  Is  a  general  rule,  without  exception  in 
construing  statutes,  that*  effect  must  be  giv- 
en all  their  provisions,  If  such  a  construction 
Is  consistent  with  the  general  purposes  of 
the  act,  and  the  provisions  are  not  neces- 
sarily conOictlDg.  Alt  acta  of  the  Legislature 
should  be  so  construed,  if  practicable,  that 
one  section  will  not  defeat  or  destroy  an- 
other, but  explain  and  support  It"  Bernler 
V.  Bernler,  147  U.  8.  242,  18  Sup.  Ct  244, 
37  Ix  Bd.  152;  Carpenter  v.  Bussell,  13  Okl. 
277.  73  Pac.  930. 

Are  the  acts  referred  to  absolutely  Ir- 
reconcilable? Is  the  act  of  1893  certainly 
and  clearly  in  hostiUty  to  the  act  of  1897? 
Is  harmony  impossible?  As  stated  before, 
the  act  of  1807  simply  provides  for  the  con- 
struction of  courthouses  and  Jails  upon  tbe 
annual  rental  plan,  and  that  tbe  necessary 
expenditure,  when  not  exceeding  three  mills, 
to  be  levied  upon  taxable  property  of  the 
county,  be  made  a  charge  upon  tbe  court 
fund;  while  the  law  of  1903  not  only  pro- 
vides for  tbe  erection  of  courthouses  and 
Jails,  but  for  all  other  necessary  buildings, 
and  autboilzes  the  board  of  county  commis- 
sioners to  levy  a  tax  for  that  purpose  not  ex- 
ceeding ten  mills  in  any  one  year,  and  to 
continue  such  levies  from  year  to  year  for  a 
period  not  exceeding  five  years,  provided  a 
maJorit7  of  the  legally  qualified  voters  of 
the  county  shall  have  voted  In  favor  of  the 
expenditures;  and  providing  further  that  tbe 
money  raised  by  such  levy  or  levies  shall 
constitute  a  separate  and  distinct  fund  from 
all  others  tn  the  hands  of  the  county  treas- 
urer, until  tbe  obligation  assumed  by  the 
board  of  county  commissioners  under  author- 
ity  of  that  act  shall  have  been  discharged. 
It  will  be  sem  that  tbe  act  of  1897  provides 
only  for  the  construction  of  courthouses  and 
Jails,  and  makes  no  reference  whatever  to 
other  buildings,  and  does  not  create  a  sepa- 
rate fund,  but  makes  the  expenditure  neces- 
sarily a  charge  upon  the  court  fund,  to  the 
same  extent  as  othw  charges  are  authorized 
iq>on  this  fund,  and  llmite  the  levy  to  a  small 
rate  of  three  mills;  while  the  statute  of 
1903  not  only  authorizes  the  board  to  pro- 
vide fbr  the  construction  and  repairing  of 
courthouses  and  Jails,  but  other  necessary 
buildings,  and  also  provides  for  a  greater 
levy  for  that  purpose,  and  limiting  the  same 
to  not  exceeding  five  years.  It  is  to  us  clear 
that  the  two  acta  are  In  no  way  repugnant, 
but  merely  provide  different  plans  for  the 
raising  of  revmne  for  the  construction  of 
count?  buildings,  and  that  the  act  of  1903 
was  not  intei^ed  to  take  the  place  of  tbe 
other  provlrions  of  the  statute  then  listing. 
For  instance,  under  the  act  of  March  11, 
1807,  art  1,  c  12,  Laws  1897  (page  111), 
win  be  found  a  provision  authorizing  the 
boud  of  county  commissioners  of  any  county 
In  the  territory,  when  they  consider  it  to 
be  to  the  best  Interest  of  the  county,  to  pur- 
chase or  erect  a  courthouse  or  Jail,  to  con- 
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tract  for  tbe  purchase  or  erection  of  the 
same,  and  to  Issue  bonds  in  payment  there- 
for, proTided,  howeter,  that  the  bonds  shall 
not  be  Issued  imtil  the  question  shall  first 
have  been  submitted  to  the  people  of  the 
county,  and  a  majority  of  the  legally  quali- 
fied Toters  voting  at  any  special  or  general 
election  called  by  the  board  for  that  purpose 
shall  have  declared  In  favor  of  Issuing  such 
bonds.  Can  it  be  successfully  contended 
that  this  act  providing  for  the  Issuance  of 
bonds  repealed  section  1800  of  the  Laws  of 
1893.  above  cited?  If  so.  then  the  board  of 
county  commissioners  could  not  construct 
courthouses  and  Jails  even  though  the  neces- 
sary expenditure  would  not  exceed  the  rev- 
enue of  the  county  for  the  current  year,  for 
under  the  provisions  of  Act  March  11,  1807, 
i  1468,  It  can  only  be  done  by  the  Issuance 
of  bonds.  And  again.  If  the  contention  of 
plaintlfTs  In  error  Is  correct,  then  the  boards 
of  county  commissioners  of  the  counties  of 
this  territory  have  no  authority  to  provide 
for  the  construction  and  repairing  of  court- 
houses and  Jails  except  vhen  the  question  is 
first  submitted  to  a  vote  of  the  people,  and 
that  notwithstanding  the  expenditures  nec- 
essary therefor  will  not  exceed  tbe  amount 
that  could  be  paid  ont  of  the  annual  revenue 
of  the  county  for  the  current  year,  for  tbe 
act  of  1903  makes  no  exceptions,  and  con- 
tains no  such  provision.  If  this  act,  then. 
Is  the  only  act  In  force  in  the  territory,  no 
building  can  be  erected  and  repaired  for 
the  county  excepting  tbe  same  be  first  au- 
thorized by  a  vote  of  the  people  of  such 
county.  Tbe  Laws  of  1893,  and.  article  8  of 
chapter  32,  p.  2S6,  and  article  1  of  chapter 
12,  p.  Ill,  of  the  Laws  of  1897,  and  chapter 
11,  p.  146,  of  the  Laws  of  1903,  each  provide 
additional  plans  to  raise  revenue  and  for 
the  construction  of  county  bolldlngs,  and 
neither  was  lotended  to  take  the  place  of 
the  other. 

The  statute  referred  to  In  the  second  prop- 
osition of  the  plaintiffs  in  error,  the  act  of 
Congress  of  July  30,  1S86,  |  4,  24  Stat.  171, 
reads,  so  far  as  applicable,  as  follows:  "That 
no  political  or  municipal  corporation,  county 
or  other  subdivision  in  any  of  the  territories 
of  the  United  States,  shall  ever  become  in- 
debted In  any  manner  or  for  any  purpose  to 
any  amount  in  the  aggregate,  Inclndlog  ex- 
isting Indebtedness,  exceeding  four  per  cent- 
um of  the  value  of  the  taxable  property 
within  such  corporation,  county  or  subdivi- 
sion, to  be  ascertained  by  the  last  assessment 
for  the  territorial  and  county  taxes,  previ- 
ous to  the  incurring  of  such  Indebtedness; 
and  all  bonds  and  obligations  In  excess  of 
such  amount  given  by  such  corporation  shall 
be  void.  •  •  The  allegations  of  plain- 
tiffs' petition  are,  and  the  evidence  shows, 
that  the  valuation  of  Cleveland  county,  as 
shown  by  the  last  assessment  for  the  terri- 
torial taxes,  being  the  assessment  of  1903,  Is 
$2,137,909;  that  the  ontstanding  and  bonded 
indebtedness  Is  $76,500;  that  4  per  centum 


of  the  total  assessed  value  Is  $85,480;  and 

that  the  difference  between  tbe  present  bond- 
ed Indebtedness  and  4  per  centum  of  the 
total  assessed  value  Is  $8,980.  The  evidence 
further  shows  that  the  county  has  funds  on 
hand  In  tbe  sum  of  $3,458,  realized  from  In- 
surance from  the  courthouse  that  burned. 
Therefore,  if  the  proposed  contract  creates 
an  Indebtedness  In  any  sum  which  would 
Increase  the  Indebtedness  of  the  county  above 
4  per  centum  of  the  valuation,  then  such 
contract  Is  in  conflict  with  tbe  federal  stat- 
ute quoted,  and  is  void.  Tbe  court  fund  Is 
part  of  tbe  current  expenses  of  the  county. 
The  three  mills  to  be  levied  on  account  of 
the  contract  is  a  part  of  the  court  fund,  and 
from  the  agreem}nt  the  annual  rental  pro- 
vided for  simply  becomes  a  part  of  tbe  cur- 
rent expenses,  which  are  required  to  be  paid 
from  that  fund.  In  the  case  of  Johnson  v. 
Board  of  County  Commissioners  of  Pawnee 
County,  7  Okl.  087,  56  Pac.  702,  It  Is  held: 
"•  ♦  •  Notwithstanding  the  fact  that  the 
Indebtedness  of  the  comity  has  reached  the 
federal  limit,  warrants  issued  for  meeting 
tbe  current  expenses  of  the  county,  and  in 
anticipation  of  the  collection  of  taxes  al- 
ready levied,  are  valid  obligations  to  the  ex- 
tent of  the  amount  of  the  taxes  levied  and 
collectible;  and  the  Issuance  of  such  war- 
rants does  not  Increase  the  amount  of  tbe 
existing  indebtedness  of  the  county,  vrithlu 
the  meaning  of  the  federal  limitation;  and, 
to  render  such  warrants  invalid.  It  must  af- 
firmatively appear  that  no  taxes  had  been 
provided  for  their  payment  when  the  war- 
rants were  Issued."  In  tbe  case  of  Territory 
of  Oklahoma  ex  rel.  J.  H.  Woods,  Connty  At- 
torney of  Oklahoma  County,  v.  City  of  Ok- 
lahoma et  al.,  2  Okl.  158,  37  Pac.  1094,  we 
quote  from  the  syllabus:  "A  contract  en- 
tered Into  by  a  city  whereby  such  city  con- 
tracts to  pay  the  sum  of  $4,400  per  annum 
for  a  term  of  twenty  years  as  rental  for 
water  hydrants  does  not  create  a  present 
Indebtedness  against  said  city  in  a  sum 
equal  to  the  aggregate  amount  of  such  rent- 
als for  the  entire  period  of  time  for  which 
the  contract  is  to  run."  In  the  case  of  the 
City  of  South  Bend  et  al.  v.  Beynolds  (Sup. 
Ot  Ind.)  57  N.  E.  706,  49  L.  R.  A.  795,  we 
quote  from  the  syllabus:  "A  city  does  not 
become  Indebted  beyond  Its  constitutional 
limit  by  a  contract  under  which  a  person  Is 
to  erect  upon  Its  land  a  city  hall,  to  be  leased 
to  the  city  at  an  agreed  and  fair  rental  for 
a  term  of  years,  with  the  option  to  purchase 
tbe  building,  or.  If  this  Is  not  exercised,  with 
an  option  to  the  lessor  to  remove  It,  or  buy 
the  land  at  its  statutory  appraised  valuation, 
where  it  does  not  appear  ►that  the  current 
revenues  of  the  city  will  not  be  sufflcient  to 
pay  the  Indebtedness  for  rent  each  year,  to- 
gether with  all  other  expenses  tot  which  the 
city  Is  liable."  In  the  opinion  by  Monks,  J., 
It  Is  said:  "It  la  settled  In  this  state  that.  If 
a  city  contracts  for  water,  light,  or  other 
things  which  pertain  to  It*  ordinary  and 
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necessary  expenses,  and  agrees  to  pay  for 
the  same  annually  or  monthly  as  furnished, 
such  contract  does  not  create  an  Indebted- 
ness for  the  aggregate  sum  of  all  the  annnal 
or  monthly  payments,  because  the  debt  for 
each  year  or  month  does  not  come  Into  exist- 
ence until  it  is  earned.  Bnt  If  the  Indebted- 
ness of  the  city  already  equals  or  exceeds 
the  constitutional  limit,  and  the  current  rev- 
enues are  not  sufficient  to  pay  such  indebt- 
edness when  It  comes  Into  existence,  Includ- 
ing other  expenses  for  which  the  cl^  Is  lia- 
ble, an  Indebtedness  is  thereby  created,  and 
the  Constitution  Is  violated.  Cason  v.  Let>- 
anon  (Ind.  Sup.)  65  N.  E.  768;  Idporte  t. 
Gamewell  Fire  Alarm  Teleg.  Co.  (lud.  Sup.) 

35  U  B.  A.  686,  45  N.  R  588,  58  Am.  St  Rep. 
359,  and  cases  cited;  Brown  v.  Gorry,  175 
Pa.  528,  84  Atl.  854.  It  Is  evident  that  rent 
for  suitable  officer  for  the  officers  of  a  dty 
Is  as  much  an  ordinary  and  necessary  ex- 
pense as  the  expense  for  water  and  light 
(Grant  v.  Davenport,  36  Iowa,  396),  and  that 
when  the  city  agrees  to  pay  the  rent  for  said 
offlcee  annually  or  monthly  the  contract  does 
not  create  an  Indebtedness  for  the  amount 
of  all  the  annual  or  monthly  payments. 
While  the  rent  for  suitable  offices  for  dty 
officers  is  an  ordbiary  and  necessary  ^cpense, 
tbe  erection  of  a  ci^  hall  or  a  building  for 
tbe  use  of  the  city  officers  is  not  In  any 
sense  an  ordinary  and  necessary  expense,  but 
an  extraordinary  one.   Grant  t.  Davenport, 

36  Iowa,  390.  There  Is  a  clear  and  plain  dis- 
tinction between  a  contract  for  the  use  of 
rooms  or  a  building  for  city  purpose  and 
the  erection  by  the  city  of  a  building  to  be 
used  for  such  purposes.  The  one  is  an  or- 
dinary and  necessary  ^pense,  while  the 
other  Involves  municipal  ownership  of  the 
building  or  rooms,  and  the  means  of  furnish- 
ing the  offices,  and  is  an  extraordinary  ex- 
pense. Brown  V.  Corry,  176  Pa.  528,  34  Atl. 
S54;  Grant  v.  Davenport,  supra.  Under  tbe 
contract  In  this  case,  however,  the  city  hall 
ts  not  to  be  erected  by  or  for  the  city,  but 
by  Mr.  Oliver,  who  Is  to  ewn  the  same;  the 
city  being  the  owner  of  the  real  estate  upon 
which  It  is  to  be  erected.  The  only  contract 
of  the  city  Is  to  pay  an  annual  rent  of  $7,200, 
which  Is  admitted  to  be  only  a  fair  rental 
value  for  said  building,  and.  If  the  city  does 
not  exercise  Its  option  to  purchase  said  build- 
ing at  or  before  the  termination  of  the  lease, 
to  sell  and  convey  the  real  estate  at  the  price 
named,  provided  said  Oliver  exercises  his 
option  to  purchase  the  same  within  six 
months  after  tbe  termination  of  the  lease. 
If  neither  party  exercises  the  option  provid- 
ed for  in  said  contract  within  the  time  fixed, 
then  the  city  hall  building  becomes  the  prop- 
erty of  the  city.  Under  said  contract  the 
city  Is  under  no  obligatiou  whatever  to  pay 
anything  for  the  erection  of  said  building,  or 
to  purchase  the  same  when  erected.  If  it 
should  attempt  to  exercise  its  option  to  pur- 
chase said  building,  but  cannot  do  so  with- 
out  Tiolatlng  the  constitutional  limitation  as 


to  becoming  Indebted,  it  may  be  enjoined 
from  exercising  such  option.  No  facts  are 
alleged  in  the  complaint  showing  that  tbe 
current  revenues  of  the  city  will  not  be 
sufficient  to  pay  the  indebtedness  for  rent 
under  said  contract  each  year  when  the 
same  comes  into  existence,  including  all  oth- 
er expenses  for  which  the  city  is  liable.  The 
allegations  of  the  complaint  do  not  show, 
therefore,  that  said  contract  creates  any  in- 
debtedness In  Tlolation  of  the  Constitution. 
Cason  T.  Lebanon,  163  Ind.  667,  65  N.  E. 
768." 

It  will  be  borne  in  mind  that  no  contract 
has  as  yet  been  entered  into  by  tbe  board  of 

county  commissioners,  and  we  cannot  say 
what  that  contract  will  be,  but  we  must  pre- 
sume that  the  board  will  not  contract  in 
violation  of  law;  but  from  the  notice  it  Is 
plain  that,  if  a  contract  shall  be  made,  it 
will  bo  that  some  one  other  than  the  board 
of  county  commissioners  or  the  county  shall 
construct  the  courthouse  and  jail,  to  be  paid 
for  In  annual  rental,  and  we  may  infer  that 
the  contract  wlil  provide  for  the  payment  of 
$3,500  per  year,  and  there  is  nothing  in  the 
record  which  would  prove  or  Indicate  that 
such  a  rental  would  be  unreasonable,  or  oth- 
er than  only  fair  reasonable  rental  value  for 
the  building  to  be  erected.  There  Is  nothing 
in  the  notice  from  which  we  can  say  that 
the  board  or  county  will  be  under  any  obli- 
gations whatever  to  pay  anything  for  the 
construction  or  erection  of  the  building,  but 
only  that,  if  tbe  same  is  erected,  they  will 
rent  it  at  an  annual  rental,  and  for  a  term 
of  10  years,  and,  if  the  person  who  shall  con- 
struct or  erect  the  building  shall  furnish  the 
same  for  that  length  of  time,  then  the  county 
shall  become  the  owner  of  the  property;  but 
we  cannot  say  that,  in  the  event  that  such 
person  shall  fall  to  furnish  the  building  for 
the  term  required,  then  the  county  Is  under 
any  obligations,  or  is  In  any  way  liable  to 
pay  for  the  same.  For  Illustration,  In  the 
absence  of  the  contract,  in  the  event  that 
tbe  building  shall  be  constructed,  and  before 
the  expiration  of  the  term  of  tbe  contract 
the  same  should  be  destroyed  by  fire,  and 
tbe  owner  should  by  reason  thereof  fntl  to 
furnLsh  the  building  as  In  his  contract  re- 
quired, we  cannot  say  or  presum**''  tlia'f  the 
county  will  be  liable  for  the  paVrnent  of  Its 
annual  rental  for  the  full  term.  ■'Irf  fact;  Sre 
presume  that  the  contract  would  Im  64^  Hoard- 
ed that  the  contrary  would  be  tmV^ 

The  only  contention  by  counsel  fop^^lain- 
tiffs  in  error  is  that  it  is  apparent  that,  if  a 
contract  is  made  and  the  buildings  erected, 
at  the  end  of  the  term  of  the  rental  con- 
tract the  property  will  become  vested  In  the 
county.  Then,  If  the  contract  shall  provide 
only  for  rental,  and  at  the  expiration  of  the 
term  that  the  property  did  not  become  tbe 
property  of  the  county,  then  his  argument 
must  fall.  In  other  words,  that  tbe  board 
nre  prohibited  from  making  a  contract  for 
the  constmction  and  rental  of  a  building 
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more  teTonble  to  the  county  hj  proTldlng 
that  at  the  end  of  the  rental  term  the  title 
to  the  pn^erty  shall  be. vested  in  the  ooun- 
ty.  It  la  not  shown  that  the  contemplated 
contract  will  create  an  Indebtedness  In  vio- 
lation of  the  act  of  Oongress  quoted. 

It  Is  alleged  ia  the  petition  that  plans  and 
specifications  have  not  been  adopted,  and 
advOTtlsement  tor  bids  made,  as  required  by 
the  lava  of  Oe  terrltocy.  While  It  is  true 
tite  plans  and  specifications  should  first  be 
adopted  by  the  board,  and  advertlBraneat  toe 
bids  published  fbr  at  least  80  days  prior  to 
the  date  set  for  the  canning  of  bida,  and 
that  such  adTertlsement  shall  glTe  the  place 
where  the  plana  and  q)eclflcationB  may  be 
examined,  the  date  on  which  the  bids  wUI  be 
(q>ened,  and  the  time  which  will  be  allowed 
for  the  completion  of  the  building,  as  t»* 
quired  1^  section  8^  art  9,  c.  22,  Bt  1898, 
as  amended  by  article  3,  c.  13.  Laws  1901 
(page  104),  still  we  cannot  say,  from  the  evi- 
dence now  before  ua,  that  the  board  win  not 
fully  comply  irltb  the  provisions  irt  Ada 
statute;  in  fact  we  must  presume  that  th^ 
will. 

The  wder  of  the  district  Judge  refusing  the 
temporary  Injunctlcm  is  affirmed,  with  coste 
to  plalntifta  In  error.  All  the  Justices  con- 
cuTTlng,  except  IRWIN,  who  heard  the 
application,  not  sitting. 


DAVIS  T.  FRY. 
(Snptems  Court  of  Oklahoma.    Sept  2,  1904.) 

DaAINAGB— SUBFACB  WATERS. 
1.  When  surface  waters  by  natural  drainage 
collect  in  a  natural  basin  or  depression  upon 
the  premisefl  of  a  dominant  tenement,  and  es- 
cape therefrom  only  by  percolation  or  evapora- 
tlun,  forming  thereby  a  lake  or  pond,  permanent 
in  its  character,  the  waters  so  collected  and 
coming  to  rest  lose  the  character  of  sarface 
water,  and  may  not  by  artificial  means,  other 
than  that  incident  to  the  cultivation  of  the 
soil,  be  drained  to  the  damage  of  a  servient 
tenement  without  liability  in  damages  for  such 
act 

(Syllabas  by  the  Court.) 

Errw  from  District  Court.  Blaine  County; 
before  Justice  James  K.  Beauchamp. 

Actieii  by  B.  D.  Fry  against  Alice  Davis. 
Judgaeut  tQT  plaintiff,  and  defendant  brings 
error.!  Afltrmed. 

T&to  actitfi  was  ortginally  commenced  in 
the  prob^to  court  of  Blaine  county,  and,  after 
trial  aftd.  judgment  tikereln,  appealed  to  the 
district  court  It  appears  tnm  the  pleadings 
In  the  case  that  at  the  time  of  commencing 
the  action  the  plaintiff  was  the  lessee  of  the 
northwest  quarter  of  tlie  northwest  quarter 
of  section  17,  township  16,  range  11.  Blaine 
county,  OkL  T.,  and  at  the  time  of  the  Injury 
complained  of  had  growing  thereon  a  crop  of 
cwn.  The  defendant  Alice  Davis,  was  the 
owner  of  the  southwest  quarter  of  section  8, 
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township  10,  range  11,  tqptm  whldi  Uwre  was 
a  d^ression  which  at  various  times  in  the 
year  amtained  mora  or  less  water  as  the 
result  at  drainage  of  surrounding  lands,  mak 
Ing  a  lake  or  ptmd  of  some  10  w  15  acres, 
which  waa  retained  tbere  by  the  natuial 
conformation  of  the  land  until  absorbed  w 
evaporated;  that  the  defendant  caused  a 
ditch  to  be  excavated  of  such  depth  and  ex- 
tent as  to  drain  said  depression  and  cause 
the  wato-  accumulattog  there  to  Immediate 
fiow  off  through  Bu<di  dxain,  wtdth  It  did  at 
the  time  complained  of,  and  over  and  onto 
the  premises  of  plaintiff,  destrtving  his  crop 
there  growing,  and  for  which  he  asked  Judg- 
ment in  damages.  The  case  was  tried  to  the 
court  without  a  Jury,  at  the  conclusion  of 
which  trial  the  dtfendant  requested  special 
findings  of  fact  by  tbe  court  which  were  ac- 
cordingly made  as  fOllowa: 

"In  the  District  Court  of  Blaine  County. 
Oklahoma  Territory.  Nov«nber  Term,  1902. 
B.  D.  Fry,  Plaintiff,  v.  Alice  Davis,  Defoid- 
ant.  Findings  of  the  Court- 

"Now  on  this  4th  day  of  December*  1902. 
the  court  after  bearing  the  evidence,  argo* 
ment  of  counsel,  and  being  fully  advised  in 
the  premises,  and  after  a  paatmal  inspec- 
tion ot  the  premlsea  by  the  Judge,  aa  per 
request  <^  parties,  finds  the  following  facte: 

"(1)  That  the  plaintiff,  B.  D.  Fry,  as  the 
renter,  was  In  possession  of  tbe  northwest 
quarter  of  the  northwest  quarter  of  section 
17,  township  16^  range  11.  Blaine  ooun^. 
Oklahoma  Territ<ny,  and  In  Hie  lawful  and. 
peaceable  possession  tberectf. 

"(2)  That  in  the  Bpring  of  1001  plaintiff 
plowed,  prepared,  and  planted  said  land  to 
canu 

**(8)  That  until  and  on  tbe  12th  day  of 
Hay.  1901,  said  crop  waa  in  a  good  and  pros- 
perous condition. 

**(4)  That  plaintiff,  under  his  lease,  was  to 
pay  as  rent  for  said  land  one-third  of  said 
crop,  and  that  plaintiff  had  a  two-thitda  In- 
terest in  said  crop. 

*'<5)  That  on  the  '12th  day  of  Bfay,  1801, 
prior  thereto,  and  ever  since,  the  defendant. 
Alice  Davis,  was  and  Is  the  owner  of  tbe 
southwest  quarter  of  section  fi,  township  16, 
range  11,  In  said  county. 

"(6)  That  in  the  spring  of  1901,  and  while 
the  defendant  was  tbe  owner  and  in  poa- 
session  of  said  southwest  quarter  of  aectiim 
8,  township  16.  range  11,  the  defendant  nua- 
ed  to  be  dug  a  diteh  from  a  large  pond  lo- 
cated on  ber  land,  across  and  ovmr  her  said 
lands,  and  into  the  public  highway  between 
the  land  of  defendant  and  the  land  of  plain- 
tiff, upon  which  plaintiff's  crop  was  growing. 

"(7)  That  said  pond  on  defendant's  land 
had  and  has  no  natural  outlet  and  at  various 
times  ot  the  year  is  filled  with  water  from  a 
large  area  of  snrroundlng  country,  leaving  a 
large  body  of  water  In  said  lake,  tcom  cme 
to  two  and  a  half  feet  deep,  and  eovoring 
about  fifteen  acres. 

"(8)  That  said  ditch  was  cut  by  tbe  defend- 
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ant  for  the  purpow  of  draining  the  water 
from  said  pood. 

"(9)  That  tbe  defendant,  by  the  cutting  of 
■aid  ditch,  turned  all  the  water  in  said  pond 
into  and  through  said  ditch,  over  and  across 
the  highway,  and  upon  the  land  leased  by 
plalntlfF,  and  npon  which  his  crop  of  com 
was  culdTated  and  growing,  caused  the  same 
to  be  inundated  and  covered  with  water  to 
the  depth  of  seTeral  Inches,  and  thereby  de- 
■troyed  a  portion  of  plaintiff's  crop  of  com, 
to  the  amount  of  about  fifteen  acres. 

"(10)  That  the  water  remained  on  said 
land,  and  continued  to  run  through  said 
ditch  from  said  pond,  until  stopped  by  the 
order  of  injunction  of  this  court 

"ai)  That  said  ditch  is  about  flfty  rods 
Ions,  commencing  upon  defendant's  land 
from  said  pond,  over  and  across  defendants 
line,  and  acroas  tbe  south  line  thereof,  and 
to  within  forty-elclit  feet  of  plaintiff's  own 
ground. 

"(12)  That  said  ditch  was  cut  through  a 
bill  from  two  and  a  half  to  three  feet  liigher 
llian  the  bottom  of  said  pond. 

"(13)  That  said  ditch  was  not  cut  over  a 
natural  outlet  from  said  pond. 

"(14)  That  said  pond  is  filled  from  the 
drainage  of  the  sorface  watw  from  tbe  sur- 
rounding lands,  and  the  water  stands  and 
remains  nntll  the  same  evaporates  and  sinks 
away  in  the  ground. 

"(15)  That  thero  was  no  considerable  body 
of  water  in  said  pond  whoi  said  defoidant 
caused  the  ditch  to  be  dug. 

"(16)  That  said  ditch  did  not  fill  with  wa- 
ter until  May  12,  1901,  and  that  the  same 
filled  at  that  time  as  the  result  of  a  heavy 
rain  and  ball  storm. 

"(17)  Thero  were  no  ditches  or  other  arti- 
ficial means  used  to  control  or  collect  the 
irater  that  was  gathered  in  tbe  {mad  thereon 
by  defendant. 

"(18)  That  said  pond  was  not  ted  or  sup- 
plied by  any  spring,  streams,  swamps,  or 
lakes,  bnt  only  by  rain,  hall,  and  snow  fall- 
ing on  the  sarronndlng  lands,  which  was 
condacted  into  the  said  pond  by  the  natural 
surface  of  the  country  surrounding  it 

"(19)  The  graM  growing  In  said  pond  is 
what  is  commonly  known  as  'pond  grass.*  of 
no  value  for  pasturage,  and  the  land  covered 
thereby  Is  what  ts  commonly  known  as 
'gumbo'  or  'hardpan,'  and  of  no  value  tor 
cultivation  of  crops  or  tillage. 

"(20)  Tbe  said  ditch  was  from  two  and  a 
balf  to  three  feet  wide  at  the  top,  and  from 
eighteen  inches  to  two  feet  at  tbe  bottom, 
and  was  filled  with  water  fiowing  from  said 
pond  from  the  evening  of  May  12th  nntll 
stopped  by  the  order  (tf  injunction  of  this 
court. 

"(21)  That  plaintiff,  while  said  ditch  was 
being  constructed,  warned  the  defendant  of 
the  danger  of  damage  to  him,  and  on  the 
ITth  day  of  May,  1901,  secured  an  order  of 
tnjniietion  from  this  court;  preventing  de- 


fendant from  maintaining  taid  ditch,  caus- 
ing tbe  same  to  be  closed. 

"(22)  That  said  ditch  has  not  been  open 
since. 

"(28)  That  the  hall  and  rains  of  May  17, 
1001,  and  subsequent  thereto,  fell  upon  plaln- 
tieC's  corn  crop  to  atxiut  the  same  degree  as 
that  which  fell  upon  defendant's  land,  and 
that  said  rain  and  hall  was  damaging  to 
vegetation,  and  that  at  said  time  plaintiff's 
corn,  being  very  young,  and  where  not  drown- 
ed by  the  water  fiowing  from  said  ditch, 
soon  recovered,  and  yielded  about  26  bushels 
of  corn  per  acre. 

"(24)  Tliat  the  tract  of  land  upon  which 
plaintifTs  com  was  growing  is  smooth, 
slightly  slo^li^  to  the  east  and  not  subject 
to  overflow  tvom  natural  causes,  and  the 
crops  thereon  had  not  been  damaged  In 
years  previous  and  subsequent  to  that  of 
1901,  except  possibly,  in  a  small  buffalo 
wallow  thereon. 

"(2S)  That  water  that  collected  on  plain- 
tUTs  com  had  only  partially  run  off  and 
sunk  down  by  Sunday,  May  10,  1001,  and 
after  tbe  ditch  was  dammed  on  May  17,  lOOi. 

"(26)  Tbe  rains  of  Sunday  evening  and 
Monday,  May  19  and  20,  1901,  by  reason  of 
the  water  then  standing  In  plaintiff's  com 
land,  again  caused  plaintiff's  corn  to  be  cov- 
ered and  flooded  with  water. 

"(27)  The  damage  to  plaintiff's  corn  was 
caused  by  the  flow  of  water  from  said  dltcli, 
and  as  a  result  thereof,  and  not  from  any 
other  water  thereon  from  other  directions, 
as  a  natural  rosult  of  downfall  of  rain  and 
hall,  had  not  said  ditch  been  constructed. 

"(28)  Plaintiff  had  a  two-thirds  Interest 
In  said  com  crop,  as  tenant 

"(29)  That  the  land  upon  which  plaintifTs 
crop  was  growing  is  now  occupied  by  Slsto 
Seechettl,  who  now  has  a  crop  of  wheat 
growing  therecm. 

'*&0)  There  was  evidence  of  the  value  of 
plaintiff's  com  crop  dnrlng  the  month  of 
Blay.  1901.  adduced  to  show  the  value  at 
that  time  by  comparison  witti  the  lemalnder 
of  the  crop  produced. 

"(81)  This  action  was  wlglnally  brought 
against  Frank  Krahn,  Will  Davis,  and  Alice 
Davis  as  defendants.  Frank  Krahn  and  Will 
Davis  were  whtrily  discharged  by  this  court 
at  the  April  term,  1902. 

"(82)  The  plaintiff  could  have  relented 
his  com  after  May  2^,  1901,  but  it  would  not 
have  been  ordinarily  prudent  or  with  the 
expectation  of  realizing  for  his  efforts. 

"(33)  The  court  finds  that  the  plaintiff,  by 
reason  of  the  constraction  of  said  ditch  by 
defendant  and  the  drainage  of  water  from 
said  pond,  has  sustained  damage  In  the  sum 
of  lioa 

"Conclusion:  Tbe  court  therefora  coo- 
clndes  that  the  Issues  are  with  the  plaintiff 
herein  against  the  defendant  hweln,  Alice 
Davis,  and  that  plaintiff  Is  entitled  to  Judg- 
ment against  the  defendant,  Alice  Davis,  tot 
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the  sum  of  flOO  as  damagra  sostalned,  and 
coats  of  suit." 

TJpon  the  facta  ao  found  the  court  ren- 
dered Judgment  In  favor  of  plalntUf  In  the 
Buni  ot  9100  for  damages  austalned,  and 
coata.  Defttidant  brlnga  the  canae  to  tfaia 
court,  alleging  error  of  law. 

Payne  &  Bennett,  for  plalntUf  in  error. 
HotchkisB  &  Emery,  for  defendant  In  error. 

OILLETTE,  J.  <after  atatlng  the  facts). 
This  case  comes  to  this  court  upon  a  ques- 
tion of  law  applicable  to  the  facts  found  and 
determined  by  the  court  below. 

It  la  contended  by  the  plaintiff  In  error 
that  the  injury  complained  of  does  not  con- 
stltute  a  legal  Injury  under  the  law.  The 
statutes  ot  this  territory  contain  no  provi- 
sion which  assists  in  the  analysis  of  the  prop- 
osition here  submitted.  Sections  4052  to  4062, 
Wilson's  Rev.  &  Ann.  St  1908,  dining 
easements  and  servltodes,  their  creation  and 
abolishment,  contain  no  provlalons  which 
throw  any  light  upon  the  subject  here  mider 
Investigation.  The  whole  subject-matter  ia 
therefu'e  left  to  be  determined  by  the  rules 
of  the  common  law. 

While  the  defendant  In  error  Is  ahown  to 
have  no  estate  In  the  land  upon  which  his 
crop  was  growing,  other  than  that  of  a  lea- 
see, be,  neverthelesa.  to  the  extent  of  bla  lease, 
had  the  right  to  the  use  and  occupation  there- 
of, with  no  greater  servitude  from  the  domi- 
nant or  upper  land  owner  than  the  owner 
of  the  fee  would  be  compelled  to  recognize; 
and  we  think  it  will  be  conceded  that,  if  the 
lessee  should  suffer  damage  by  the  act  of 
the  lessor  tn  granting  to  the  dominant  tene- 
ment a  right  of  servitude  with  reference  to 
surface  water  whlcb  did  not  exist  at  the  time 
of  the  Creation  of  the  lease,  the  lessor  would 
be  liable  to  the  lessee  for  the  damages  ana- 
tained  by  reason  of  the  creation  of  such 
servitude;  and  we  think,  therefore,  that  he 
may  have  such  right  of  action,  against  one 
who  creates  such  servitude  wrongfully,  for 
any  damages  he  has  sustained  In  the  enjoy- 
ment of  bis  leasehold  estate.  Counsel  for 
both  plaintiff  and  defendant  In  error  have 
been  commendably  diligent  In  briefing  the 
authorities  governing  injuries  by  flowing  wa- 
ter. Many  cases  have  been  cited,  however, 
which  have  little,  if  any,  application  to  the 
Issues  framed  In  this  case.  The  plaintiff  in 
error  Is  the  owner  of  the  dominant  tene- 
ment, upon  which  la  a  natural  depression 
which  receives  and  holds  during  a  rainy  sea- 
son surface  water  which  collects  there  from 
the  natural  drainage  of  quite  a  large  scope 
of  adjacent  territory,  and  from  which  there 
is  no  natural  outlet,  and  beyond  which  there 
Is  no  ravine  or  surface  indication  of  a  nat- 
ural water  course,  when  such  depression  Is 
full  to  overflowing.  The  depression  contains 
15  to  20  acres  of  ground  flooded  In  times  of 
heavy  ralnftill.  The  plaintiff  in  error  caused 
a  ditch  to  be  dug  so  as  to  drain  this  depres- 
sion and  diacharge  the  water  therefrom  over 


RBFORTBIB.  iOU. 

and  onto  defendanfs  crop  on  tiie  adjoining 
premises,  destroying  the  same.  Tlie  right  of 
Bucb  drainage  by  the  plaintiff  in  error  la  the 
point  in  iaaoe. 

The  caaea  are  numeroua  wlileh  hold  that 
the  dominant  or  upper  ownw  of  land  baa  a 
natural  easement  or  aerrltiidA  upon  the  low- 
er or  aerrloit  one,  to  dlBcharge  all  waters 
flowing  or  accumulating  on  his  land,  which 
Is  higher,  upon  or  over  the  land  of  the  servi- 
ent owner  as  In  a  atate  of  nature,  and  such 
natural  flow  or  passage  water  cannot  be  in- 
terrupted or  prevented  by  the  awvient  owner 
to  the  detriment  w  Injury  of  the  dominant 
owner.  In  each  caae,  liowever,  wboe  aach 
propoaltion  ia  hdd  down,  the  ease  ttaelf  pre- 
sents peculiar  features  easily  dlstinguiahed 
from  Hila  caae  We  will  notice  some  of 
them. 

The  caae  of  HcDanitf  ▼.  Oommlngs  (Gal.) 
23  Pac.  795.  8  li.  B.  A.  676,  was  an  action 
concerning  land  In  the  Sacramento  River 
Valley.  The  land  next  to  the  river  la  high- 
est; and  when,  in  a  rainy  season,  tliat  river 
overflows,  the  valley  beyond  Is  inundated, 
to  prevent  wUch  a  landowner  proceeded  to 
erect  an  embankment  to  prevoit  such  over- 
flow,  whlcb  caused  nieh  overflow  wat^  to 
set  back  upon  the  plaintiff's  landa,  causing 
It  to  cover  a  larger  area  thereof  for  a  longer 
period  than  It  otherwise  would.  The  court, 
in  determining  that  case^  held  that  the  land- 
owner had  a  right  to  protect  himself  against 
water  overflowing  from  the  river,  following 
the  English  case  of  Rex  v.  Oommlsslonera, 
8  Bam.  &  0.  866,  with  respect  to  w&Um  of 
the  sea,  via.,  tliat  they  are  a  "common  en- 
emy" against  which  every  man  has  a  right 
to  defend  himaelff  regardless  of  the  tact 
that  the  barriers  he  erects  may  cause  the 
flood  to  rise  higher  or  flow  with  greatn-  force 
upon  his  neighbor.  The  court,  in  the  course 
of  its  opinion,  says:  "If  the  owner  of  the 
land  next  to  the  rivw  wilt  not,  ^ther  him- 
self or  In  combination  with  thoae  behfiad 
him,  erect  a  levee  on  the  bank,  lie  ought  not 
to  be  allowed  to  prevent  them  frmn  protect- 
ing themselves  merely  twcause  by  so  dt^ng 
they  prevent  Ids  blghw  land  from  b^g 
drained  of  the  flood  water  aa  rapidly  as  it 
otherwise  would  be." 

The  court  in  that  case  distinguish  such 
conditions  from  inundations  by  rainfall, 
which  in  Ogburn  v.  Connor,  46  Cal,  846,  13 
Am.  Rep.  213,  waa  deflned  as  follows:  "When 
two  parcels  of  land  belonging  to  different 
ownera  are  adjacent  to  each  other,  and  one 
Is  lower  than  the  other,  and  the  anrface  wa- 
ter from  the  higher  tract  haa  been  accustom- 
ed by  natural  flow  to  pass  off  over  the  lovrer 
tract,  the  owner  of  the  lower  tract  cannot 
obstruct  this  flow.  The  owner  of  the  jipp&: 
tract  has  an  easement  to  have  tiie  water 
flow  over  the  land  below,  and  the  land  ImIow 
is  charged  with  a  corresponding  servitude." 
And  this,  the  court  says,  ia  intended  aa  a 
atatement  of  the  common-law  rule,  but  It  la 
probably  a  better  statement  of  the  dvli  law. 


Digitized  by 


OkL) 


DAVIS 


T.  FRY. 


183 


Neither  the  cases  of  Ogbnrn  t.  Connor  nor 
McDanlel  v.  Cummlngs.  supra,  relied  upon 
hy  the  plaintiff  in  error,  are  authorities  In 
point  In  this  case.  In  Ogburn  t.  Connor  the 
language  of  the  court,  in  stating  the  rule, 
bases  it  upon  surface  water  from  the  higher 
tract,  which  has  been  accustomed  by  a  nat- 
ural flow  to  pass  off  over  tbe  lower  tract.  1 
The  words  "natural  flow,"  here  used,  clearly 
distinguish  that  case  from  the  one  under 
consideration.  And  the  facts  In  McDanlel  t. 
Onmmings  are  clearly  distinguishable  from 
tlie  case  under  consideration,  because  In  this 
we  have  only  to  consider  surface  water  de- 
scending from  the  clouds.  These  questions 
were  again  brought  before  the  Supreme 
Court  of  Callfomla  In  Gray  v.  McWilliams, 
32  Pac.  976.  21  U  K.  A.  593.  35  Am.  St.  Rep. 
163,  in  which  the  rule  In  each  of  the  cases 
of  Ogbnm  t.  Connor  and  McDanlel  t.  Oum- 
mings  is  by  that  court  reaffirmed.  In  the 
opinion  of  tiie  court,  however,  speaking  by 
Searls,  J.,  tbey  say:  "In  the  case  of  surface 
waters  having  no  defined  channel  of  escape, 
and  the  owner  of  the  land  upon  which  tbey 
are  found  being  Impotent  to  rid  himself  of 
tfaetr  presence,  the  law  wisely  provides  that 
the  laws  of  nature  shall  be  left  nntrammeled 
In  their  dlsposIHoo."  The  last  statement  of 
the  Callfomla  court  brings  us  very  close  to 
the  case  under  consideration,  for  here  we 
have  a  case  In  which  the  accumulating  sur- 
face water  has  no  defined  channel  of  escape, 
and,  If  one  Is  made.  It  must  be  In  addition 
to  what  nature  has  provided. 

Counsel  for  plaintiff  In  error  has  called 
this  court's  special  attention  to  the  case  of 
Sheehan  v.  Flynn  (Minn.)  61  N.  W.  462,  2S 
U  R.  A.  632,  as  being  a  case  closely  in  point, 
and  say  that  the  court  held  In  that  case  that 
the  drainage  of  surface  water  to  and  upon 
the  premises  of  another  does  not  constitute 
a  tort  or  an  actionable  wrong.  We  are  nn- 
able  to  get  such  meaning  from  the  language 
used  In  that  case.  The  facts  were  that  the 
dominant  owner  had  a  depression  In  bis  land 
which  filled  with  snrface  water,  and  In  1871, 
some  20  years  before  the  case  was  tried,  he 
dug  a  ditch  96  rods  long  upon  his  own  land, 
to  the  head  of  a  ravine,  which  conveyed  the 
water  across  an  adjoining  40-acre  tract,  and 
thence  across  the  land  of  defendant  into  a 
lake.  This  ditch  was  permitted  to  fill  up  in 
the  course  of  four  or  five  years.  The  over- 
seers of  highways  caused  condemnation  pro- 
ceedings to  be  instituted  in  1^3  for  tbe  pur- 
pose of  opening  this  ditch,  which  resulted 
In  an  order  directing  tbe  same  to  be  opened, 
which  act  was  enjoined.  A  trial  followed, 
in  which  the  court  found  that  the  opening 
of  the  ditch  would  raise  the  waters  of  the 
lake  In  the  spring  of  the  year  higher  than 
It  otherwise  would  be,  to  the  extent  of  sub- 
merging 1^  or  2  acres  of  land,  to  his  damage 
in  the  sum  of  about  $50.  Judgment  was  en- 
tered for  this  sum,  which  judgment  was  re- 
versed upon  appeal.  The  court  In  Its  opinion 
modified  and  criticised  several  prior  deci- 


sions of  that  court,  and  finally  concluded: 
"We  bold  that  one  has  a  right  to  drain  hla 
land  for  any  legitimate  use,  whether  for  a 
railroad  track,  a  wheat  field,  or  a  pasture, 
and  whether  the  Improvement  Is  directly  or 
wholly  for  the  purpose  of  drainage,  or  wheth- 
er It  is  for  some  other  purpose  and  such 
drainage  Is  a  mere  incidental  result.  But, 
if  he  collect  or  convey  the  surface  water  off 
his  own  land,  he  shall  do  what  Is  reasonable, 
under  ail  the  circumstances,  to  turn  It  into 
some  natural  drain,  or  into  some  course  in 
which  it  will  do  the  least  injury  to  his  neigh- 
bor; and,  If  he  would  prevent  It  from  com- 
ing upon  bis  land,  he  must  not  do  so  by 
obstructing  some  natural  drain,  and  thereby 
hold  back  the  water  and  flood  the  land  of 
his  neighbor,  at  least  If  such  natural  drain 
Is  an  important  one.  Applying  these  princi- 
ples to  the  present  case,  we  are  of  the  opin- 
ion that  these  limitations  on  the  common- 
law  right  of  the  owner  to  improve  his  land 
so  as  to  rid  It  of  surface  water  do  not  pro- 
hibit this  defendant  from  draining  this  de- 
pression In  tbe  mnnuer  proposed.  As  before 
stated,  It  fairly  appears  that  this  is  tbe  only 
natural  drain  reasonably  accessible,  and  the 
consequent  Injury  to  others  is  not  so  great, 
as  compared  to  the  benefit  to  be  derived  from 
the  improvement,  as  to  make  it  unreasonable 
on  that  account  The  judgment  appealed 
from  Is  reversed,  and  judgment  ordered  for 
defendant."  This  is  the  strongest  case  pre- 
sented by  the  plaintiff  In  error  in  support  of 
his  contention,  and  Is  distinguishable  from 
the  case  under  consideration  In  this:  that 
there  tbe  water  was  discharged  through  a 
ravine  Into  the  lake  below,  while  here  the 
water  by  means  of  the  ditch  was  discharged 
upon  and  permitted  to  spread  out  over  the 
land  of  defendant  In  error.  In  Amer.  &  Eng. 
Ency.  of  Law,  vol.  10,  p.  236,  the  author  says: 
•The  upper  proprietor  cannot  collect  tbe  wa- 
ters from  his  estate  and  discharge  them  by 
artificial  channels  In  a  new  direction,  or  in 
increased  volume,  upon  the  lands  of  the  low- 
er proprietor  to  bis  injury." 

In  tbe  case  of  Butler  v.  Peck,  18  Ohio  St 
336,  88  Am.  Dec.  452,  we  have  a  case  closely 
analogous  to  the  one  under  consideration. 
In  that  case  the  defendant  Peck,  Is  shown 
to  have  been  the  owner  of  a  tract  of  land  hav- 
ing thereon  a  low,  wet  and  swampy  marsh 
or  basin  covering  some  five  or  six  acres  of 
land,  upon  which  at  certain  seasons  water 
stood  to  a  great  depth,  and  at  other  times 
to  a  depth  of  from  one  to  six  Inches,  until  it 
passed  off  throiigh  a  natural  outlet,  or  by 
evaporation,  or  passed  off  by  percolation 
through  the  soil.  The  natural  outlet  would 
not  take  all  tbe  water  off.  From  one  to  six 
inches  would  remain  and  pass  off  hy  evapora- 
tion and  percolation.  The  defendant  dug  a 
ditch  within  25  rods  of  defendant's  north 
line,  where  it  terminated,  where  the  water 
was  discharged  upon  the  surface  of  defend- 
ant's land,  and  from  thence  onto  the  land  of 
an  adjoining  ownet,  and  thence  to  tbe  land 
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of  the  plaintiff.  In  the  trial  of  the  case  the 
court  instrncted  the  Jury  aa  follows:  "If  you 
find  that;  after  the  natural  outlet  had  ceased 
to  carry  off  the  water,  there  still  remained 
a  basin  ooverlng  several  acres,  on  wbl(^  wa- 
ter stood  to  the  depth  of  one,  two.  or  three 
inches  or  more,  which  would  not  have  pass- 
ed upon  the  land  of  plaintiff  but  for  this  im- 
proved channel,  the  plaintiff  is  ^titled  to 
recover."  This  chai^  of  the  trial  court  was 
excepted  to.  and  the  question  brougbt  to  the 
Supreme  Court  of  that  state,  and,  In  passing 
upon  the  question  thus  presented,  the  court 
said:  "The  sole  question  made  by  that  part 
of  the  charge  to  the  Jury  which  is  complain- 
ed of  Is  this:  Whether  an  owner  of  land 
having  upon  it  a  marshy  sink  or  basin  of  wa- 
ter, which  basin,  as  to  a  considerable  portion 
of  the  water  which  collects  within  it,  has  no 
natural  outlet,  may  lawfully  throw  such  wa- 
ter by  artificial  drains  upon  the  land  of  an 
adjacent  proprietor.  We  are  clear  that  no 
such  right  exists.  It  would  sanction  the  cre- 
ation by  artificial  means  of  a  servitude  wblcb 
nature  has  denied.  The  natural  easement 
arises  out  of  the  relative  altitude  of  adja- 
cent surfaces  as  nature  made  them,  and  these 
altitudes  may  not  be  artificially  changed  to 
the  damage  of  an  adjacent  proprietor.  And 
it  makes  no  difference  that,  in  the  hypotheti- 
cal case  on  which  the  charge  of  the  court  be- 
lovc  complained  of  is  based,  in  times  of  high 
water  a  portion  of  the  waters  of  the  basin 
would  overflow  along  a  natural  swale  to  and 
upon  the  lands  of  the  plaintiffs  below,  for  as 
to  those  waters  which  naturally  could  not 
surmount  nor  penetrate  the  rim  of  the  basin, 
but  were  compelled  to  pass  off  by  evapora- 
tion or  remain  where  they  were,  the  case  is 
the  same  as  If  the  basin  had  no  outlet." 

In  Livingston  v.  McDonald.  21  Iowa,  160, 
89  Am.  Dec.  064  (second  ^llabus),  the  court 
suys:  "Where  the  owner  of  higher  lands 
constructed  a  ditch  to  drain  the  surface  wa- 
ter therefrom,  which  Increased  the  flow  of 
water  upon  a  lower  proprietor,  or  which 
threw  the  water  upon  his  land  in  a  manner 
different  from  that  in  which  it  would  have 
naturally  flowed,  to  the  letter's  Injury,  the 
former  is  liable  for  the  injury  thus  occa- 
sioned, even  though  the  ditch  was  construct- 
ed by  him  in  the  course  of  the  ordinary  use 
and  improvement  of  tils  farm."  And  again: 
"Injuries  by  flowing  surface  water,  done  to 
a  neighbor  as  the  result  of  ordinary  farming 
operations,  such  as  plow  furrow,  are  not  ac- 
tionable; but  where  ditches  which  caused 
an  iDcreased  flow  of  water  on  the  lands  of 
an  adjoining  owner  were  dug  to  reclaim  or 
improve  the  land,  the  higher  owner  is  lia- 
ble." In  the  course  of  the  opinion  in  this 
case,  the  court  cites  approvingly  the  lan- 
gimge  of  Lewis,  0.  J.,  In  Wheatley  v.  Baugh, 
25  Pa.  528,  04  Am.  Dec  721:  "Accordingly, 
the  law  has  never  gone  so  far  as  to  recognize 
In  one  man  a  right  to  convert  another's  farm 
to  bia  own  use  tor  the  purposes  ot  a  filter." 


In  the  course  of  bis  opinion  in  Uvingston 
T.  McDonald,  Mr.  Justice  Dillon,  In  comment- 
ing upon  the  trial  In  the  court  below,  said: 
"The  court,  In  substance.  laid  down  the  lav 
to  the  Jury  to  be  that,  if  the  ditch  In  ques- 
tion increased  the  quantity  of  water  ixpon  the 
plaintiff's  land  to  his  Injury,  or,  without  in- 
creasing  the  quantity,  threw  it  upon  the 
plaintiff's  land  In  a  different  ipwt""M'  frc«n 
what  the  same  would  naturally  have  flowed 
upon  it,  to  his  injury,  the  defendant  was  lia- 
ble for  the  damage  thus  occasioned,  even 
though  the  ditch  was  constructed  by  the  de- 
fendant In  the  course  of  the  ordinary  use 
and  improvement  of  his  farm.  We  recognize 
the  fact  (to  use  Lord  Tenterden's  expression) 
that  surface  water  or  slough  water  is  a  com- 
mon enemy  whldi  each  landowner  may  rea- 
sonably get  rid  of  in  the  best  manner  possi- 
ble, but  In  relieving  himself  he  must  respect 
tbe  rights  of  bis  neighbor,  and  cannot  be  Jus- 
tified by  an  act  having  the  direct  tendency 
and  effect  to  make  that  enemy  less  danger- 
ous to  himself  and  more  dangerous  to  his 
neighbor." 

This  language  of  the  court  in  that  case  is 
directly  applicable  to  the  case  under  consid- 
eration, and  would  seem  to  lay  down  a  rea- 
sonable and  correct  rule  governing  causes 
arising  under  circumstances  of  like  import. 
In  this  case  it  Is  shown  that  the  surface  wa- 
ter collecting  tn  large  qnantlties  in  the  de- 
pression or  basin  upon  plaintiff  in  error's 
land  tiad  no  natural  outlet,  and  seldom.  If 
ever,  overflowed  tbe  banks  or  rim  of  tbe  de- 
pression, and  disappeared  only  by  evapora- 
tion and  percolation.  If  its  presence  th^n 
was  a  detriment  to  that  tract  of  land,  sucti 
detriment  could  not,  by  the  act  of  tibe  plain- 
tiff In  error,  be  inflicted  upon  the  servient 
tenement  The  land  of  plaintiff  in  error 
might  rightfully  be  cultivated  to  the  v»y 
brink  of  the  depression,  in  fact  to  tbe  wa- 
ter's edge,  and,  whatever  of  drainage  was  in- 
cident to  a  pmper  coltlvatlon  of  the  land, 
the  servient  tenement  was  bound  to  rec^ve ; 
but  a  matter  of  drainage  of  the  depression  in 
queation,  constructed  for  the  purpose  of 
drainage  and  oonsequrat  increased  valuation, 
followed  by  a  corresponding  detriment  to  an 
adjoining  owner,  is  in  violation  of  the  gen- 
eral rule  as  now  established  by  American  au- 
thorities, and  we  hold  that  where  surface 
waters  reacb  and  become  a  settled  body  of 
water,  retained  In  a  natural  body  or  recepta- 
cle, forming  a  lake  or  pond  which  Is  emptied 
only  by  evaporation  or  percolation,  tiiey  lose 
their  character  as  surface  waters,  and  may 
not  be  drained  by  artificial  means,  to  the 
damage  of  a  lower  or  servient  tenement,  with- 
out the  person  so  artificially  draining  becom- 
ing liable  for  damages  thus  Inflicted. 

It  follows  that  the  judgment  of  the  district 
court  must  be  affirmed,  with  coste.  All  the 
Justices  concurring,  except  BEAUGHAMP, 
J.,  who  presided  In  the  court  below,  not  sit- 
ting. 
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HYATT  T.  PONCA  CITY  LAND  A  IM- 
PBOVEMRNT  00. 

(Snimme  Court  of  Oklahoma.    Feb.  S,  1908.) 

TOmOK  COBfOUnONS— CniUTT  —  OOBPOBATE 
AUTHOBITT — WHO  HAT  QUESTION. 

1.  It  la  indiapenaable  that  a  cormratioa,  seek- 
ing to  iDToke  the  doctrine  of  comity,  moat  first 
be  poaaened  o{  aome  right,  power,  or  privilei^ 
in  the  country  of  ita  domicile,  and  oalesa  it 
haa  both  eziatenoe  awl  aome  risht  or  power 
there.  It  cannot  be  awarded  any  in  a  foreign 
atate. 

2.  A  foreign  corpoTaticm,  acting  In  ezceaa  of 
its  coDferred  authority,  may  be  gneationed  aa  to 
ita  authority  only  hy  the  atate.  But  where,  in 
an  action  by  a  rorefgn  corporation,  there  is  an 
attempt  on  the  i«rt  of  aooi  oorpomtion  to  ac- 
quire title  to  property  Tested  In  an  iudWtdaal. 
Ba<^  individual  may,  under  tba  atatate  of  Okla- 
homa, deny  its  corporate  capacity  aa  a  defenae 
to  ita  right  of  recovery. 

(SyUabna  by  the  Court) 

Error  from  District  Court,  Kay  County; 
befwe  Justice  Bkyard  T.  Halner. 

Actton  by  John  T.  Myatt  against  the  Pon- 
ca  City  Land  ft  Improvement  Company. 
Judgment  for  defendant,  and  plalntlS  brlnga 
•rror.  ReTersed. 

Thia  la  an  acUon  U  quiet  title  to  lot  20, 
block  88.  in  the  townalte  of  Hartman,  a 
lesal  snbdlvlsfaHi  of  the  city  of  Ponca  City, 
In  Kay  county,  territory  of  Oklahoma.  Tbla 
actlOD  was  commenced  in  the  district  court 
of  Kay  county  September  1,  l&OO,  and  on 
November  23d  following  defendant,  the  Pon- 
ca City  Land  &  Impruvement  Company, 
filed  its  answer  and  cross-petition.  To  this 
answur  and  crosa-petltlon  plaintiff  made  re- 
ply on  December  8,  1900.  Upon  the  Issues 
tbus  made  or  attempted  to  be  made  the  cause 
came  on  for  trial  before  said  court  at  the 
March  term,  1901.  and  was  tried  by  the 
court  without  a  Jury,  and  on  the  22d  day  of 
Jnne,  1801.  judgment  was  rendered  therein 
In  tevor  of  defendant,  ttae  Ponca  City  Land 
ft  Improvement  Company,  and  against  plaln- 
tur,  John  T.  Myatt,  from  which  judgment 
tbe  plaintiff  prosecutes  this  appeal. 

The  history  of  conditions  leading  up  to 
and  existing  at  the  time  of  tbe  commence- 
ment of  this  action,  as  near  as  they  can  be 
ascertained  after  a  most  patient  and  laborl- 
OUB  examination  of  the  480  pages  constitut- 
ing the  record  In  this  case,  may  be  stated 
as  follows:  By  an  act  of  Congress  and  proc- 
lamation of  the  President,  tbe  Cherokee 
Strip,  embracing  the  present  Kay  county 
of  this  tOTfUffy,  was  opened  to  settlement 
on  the  16tii  day  of  September.  1893,  and  on 
tlut  day  one  Daniel  F.  Stiles  made  his 
"homestead  entry"  upon  tiie  N.  W.  %  of 
section  27,  In  township  28,  range  2,  E.  I. 
M.,  of  whlcb  tbe  lot  in  quesUoD  forms  a  part. 
On  tbe  same  day  J.  W.  Lyneb  settled  upon 
and  made  bit  homestead  entry  oa  the  S.  E. 
M  of  said  section,  and  one  Broadhead  made 
bis  homestead  entzy  (m  tbe  B.  W.  %  of  said 
section.  In  due  course  of  time  each  of 
these  parties  made  final  proofs  beftore  the 


land  departmeat.  and  received  the  patent 
from  the  United  States  conveying  to  them, 
respectively,  the  tiUe  to  their  several  quar- 
ter sections.  The  patent  to  Daniel  F.  Stilea 
to  the  said  N.  W.  ^  of  section  27  was  Issued 
to  him  on  July  23,  1896;  and  on  the  fol- 
lowing day,  July  24,  1895,  Daniel  F.  Stiles 
conveyed  tbe  same  to  Harry  C  C.  Stiles. 
On  August  22,  1895,  Harry  C.  C.  Stiles  con- 
veyed said  quarter  section  to  B.  S.  Barnes 
and  John  W.  Dalton.  Thereafter,  and  on 
September  23,  1895,  the  said  B.  B.  Barnes 
and  Jchn  W.  Dalton  conveyed  lot  20  in 
block  88  (being  tbe  lot  in  question)  in  the 
then  called  town  of  Hartman,  a  subdivision 
of  the  town  of  Ponca  City,  to  tbla  plaintiff. 

It  Is  also  alleged  In  the  pleadings,  and 
we  do  not  find  It  anywbere  disputed,  that 
at  some  time  In  the  month  of  Septembtf, 
1893,  the  above-named  parties,  B.  S.  Barnes 
and  John  W.  Dalton,  entered  Into  a  copart- 
oerehlp  having  for  its  object  and  purpose 
tbe  laying  out  and  establishing  of  a  town 
upon  said  tturee  quarter  sections,  to  wit,  tbe 
N.  W.  ^  and  the  S.  %  of  said  section  27, 
township  26,  range  2  B.,  and  in  the  latter 
part  of  said  mouth  of  Septemb^,  18%, 
with  the  knowledge,  consent,  and  approval 
of  said  Stilea,  Lynch,  and  Broadhead,  the 
said  Barnes  &  Daltdn  laid  off  Into  lots, 
blocks,  streets^  and  alleys  the  S.  %  of  said 
section  27,  and  a  part  of  tbe  said  N.  W.  ^ 
of  said  aeetion.  Those  parties.  In  order  to 
induce  sett]emen\  of  their  said  projected 
town  of  Ponca  City,  made  public  announce- 
ment of  their  said  purpose,  object,  and  in- 
tentions, and  held  ont  various  Inducements 
and  promises  to  the  public  In  reference  there- 
to, among  whlcb  was  the  representation  and 
promise  to  eventually  obtain  tbe  fee^mple 
titie  to  said  premises,  and  to  convey  tbe 
same  to  said  setUer  upon  their  projected 
townslte  for  the  actual  coat  and  expenses 
of  obtaining  the  titie  thereto,  and  an  addi- 
tional charge  of  $2  for  each  lot  selected, 
settled  upon,  or  improved.  Plaintiff  alleges 
that  these  various  promises  and  Induce- 
menta  were  personally  made  by  said  Barnes 
&  Dalton  to  him,  and  that,  believing  the 
same  and  relying  thereon,  he  selected  and 
entered  upon  tbe  lot  in  question  In  the  lat- 
ter part  of  September,  1893,  and  Imme- 
diately thereafter  built  thereon  a  frame 
storehouse  on  a  solid  foundation,  and  there- 
after enlarged  the  same,  so  that  the  build- 
ing, for  several  years  past  and  at  tbe  time 
of  receiving  hla  titie  to  said  lot,  was  of  the 
size  of  20  by  100  feet  or  more.  In  the 
montii  of  January,  1894,  tbe  said  J.  W. 
Lynch  (who  bad  entered  tbe  said  8.  B.  14 
of  said  section)  became  a  member  of  the 
said  copartnership  firm  of  Barnes  &  Dalton, 
and  he  also  Joined  In  all  tbe  represbntations, 
promises,  and  bducements  to  settlers  mads 
by  tbe  said  Barnes  St.  Dalton.  That  many 
hundred  people.  Including  the  plaintiff,  were 
thus  Induced  to  and  did  settie  upon,  occupy, 
and  improve  tbe  said  townslte  of  Ponca 
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City,  so  that  during  tbe  yean  189S  and  18M 
a  large  and  tbrlrlng  town  of  from  1.600  to 
2,600  people  waa  established  on  said  town- 
site,  and  tbat,  by  reason  of  ttae  InqiroTe- 
menta,  occupation,  and  labor  of  said  set- 
tlers pat  upon  tbe  sRld  lota;  plalntUTs  said 
lot.  exdnslTe  ot  the  buildings  and  Improve- 
menta  tbereon,  became  of  the  value  of  $2,000, 
whereas  at  the  time  he  settled  upon  the 
same  its  value  did  not  exceed  fl. 

This  is  a  rough  outline  of  the  condltlous 
under  which  the  said  dty  of  Ponca  City 
originated,  and  which  prevailed  therein  up 
to  the  time  of  the  organization  of  the  so- 
called  corpcvatlon,  the  Ponca  City  Land  &. 
ImproTement  Company,  on  the  12th  day  of 
December, 1894.  It  will  thus  be  seen  that  tbe 
said  firm  of  Barnes  &  Dalton  tac  a  time,  and  a 
little  later  the  cc^rtner^ip  firm  of  Barnes, 
Dalton  &  Lynch,  were  the  projectors  and 
promoters  of  the  said  town  of  Ponca  City, 
and  by  their  joint  and  several  promises, 
representatlDns,  and  inducements  bad  per* 
suaded  and  obtained  people  to  settle  upon 
and  build  up  their  projected  town  of  Ponca 
City,  to  each  and  all  of  whom  they  were 
under  tbe  solemn  pledge  and  promise  of 
procuring  and  passing  to  them  the  title  to 
their  respective  lots.  From  this  time  (Jan- 
nary  12,  1894)  forward  the  pleadings  and 
proof  upon  both  sldea  Introduce  a  new  factor 
Into  the  case.  Tbe  parties  who  had  com- 
posed, and  at  that  time, did  compose,  the 
Cf^artnersbip  Srm  of  Barnes,  Dalton  &  ' 
Lynch,  to  wit  B.  S.  Barnes.  John  W.  Dalton 
and  J.  W.  Lynch,  conceived  the  idea  that  tbe 
object  and  purpose  of  tbe  said  copartner- 
ship could  be  better  and  more  conveniently 
and  easily  carried  out  and  performed 
through  the  medium  of  a  corporate  organiza- 
tion, and  accordingly  they  journeyed  to  the 
state  of  Kansas,  and  there  on  the  said  12th 
day  of  January.  1894,  with  the  consent  of 
three  persons  there  residing  formed  or  at- 
tempted to  form  the  so-called  corp»atIon, 
the  Ponca  City  Land  &  Improvement  Com- 
pany, the  defendant  named  In  this  action. 
This  organization  Is  beat  designated  and 
described  In  the  language  of  Its  articles  of 
association,  which  read  as  follows: 

"Charter. 

"The  Ponca  City  Land  &  Improvement 
Company. 

"(1)  This  corporation  shall  be  known  as  the 
Ponca  City  Land  &  Improvement  Company. 

"(2)  The  purpose  for  which  this  corpora- 
tion Is  formed  is  to  own,  buy,  sell,  lease, 
rent,  exchange,  and  Improve  lands,  town 
lots,  and  other  real  estate,  and  buildings  and 
tmprovements  thereon,  in  Oklahoma  Ter- 
rltorj'. 

"(3)  The  office  and  principal  place  of  busi- 
ness of  this  corporation  shall  be  In  Arkan- 
sas City,  Cowley  county,  Kansas.  It  shall 
also  have  branch  offices  In  such  places  as 
tbe  directors  may  deem  necessary  In  the 
transaction  of  Its  business. 


"(4)  This  corporation  shall  exist  for  tbp 
period  of  "60  years. 

"(B)  The  number  of  directors  of  this  cor- 
poration shall  be  seven  (7),  and  the  names 
and  residences  of  those  for  the  first  year 
shall  be:    B.  S.  Barnes,  Ponca  City.  Okla- 
homa Ter.  J.  W.  Lynch.  Ponca  City.  Okla- 
homa Ter.    John  W.  Dalton,  Ponca  City. 
Oklahoma  Tu>.    H.  F.  Hatch.  Arkansas 
i  City,  Kansas^    S.  T.  Armstrong,  Arkansas 
I  City,  Kansas.   H.  J.  Hatch,  Arkansas  City. 
!  Kansas.    G.  B.  Barnes.  Ponca  City,  Okla- 
homa Ter. 

"(6)  The  capital  stock  of  this  corporation 
shall  be  one  hundred  thousand  dollars  ($100,- 
000.00).  divided  Into  one  thousand  shares  of 
tbe  par  value  of  one  hundred  dollars 
($100.00)  each. 

"B.  S.  Barnes, 

"Ponca  City.  Oklahoma  Tarfhffy. 
"J.  W.  Lynch, 

"Ponca  City,  Oklahoma  Territory. 
"John  W.  Dalton, 

"Ponca  City,  Oklahoma  Toritory. 
"H.  F.  Hatch. 

"Arkansas  City.  Kansas. 
**Z.  T.  Armstrong, 

"Arkansas  Cliy.  Kansas. 
-H.  J.  Hatch, 

"Arkansas  City,  Kansas. 
"O.  B.  Barnes, 

"Ponca  City,  Oklahoma  Ter. 

"State  of  Kansas,  Cowley  County— ea: 

"Be  It  remembered  that  on  this  lOtb  day 
of  December,  A.  D.  1894,  before  the  imder- 
stgned,  a  notary  public  In  and  for  said 
county  and  state,  personally  came  B.  S. 
Barnes,  J.  W.  Lynch,  and  John  W.  Dalton, 
all  of  Ponca  City,  Oklahoma  Territory,  and 
H.  F.  Hatch,  Z.  T.  Armstrong,  and  H.  J. 
Hatch,  all  of  Arkansas  City,  Kansas,  to  me 
personally  known  to  be  the  Identical  persons 
who  subscribed  tbe  above  Instrument  of 
writing,  and  each  duly  acknowledged  the  ex- 
ecution of  the  same. 

"[Seal.]  Ardinr  W.  Wilcox, 

"Notary  PnbUc. 
"My  Com.  expfrea  Apr.  10/96. 

"State  of  Kansas,  Office  of  Secretary  of 
State: 

"I,  R.  S.  Osborn,  Secretary  of  State  of 
the  state  of  Kansas,  do  hereby  certify  that 
the  following  and  annexed  Is  a  true  and 
correct  copy  of  the  original  instrument  of 
writing  filed'  In  my  office  December  12,  1894. 
In  Testimony  Whereof,  1  have  hereunto  sub- 
scribed my  name  and  affixed  my  official  seal. 

"Done  at  Topeka,  Kan.,  this  12th  day  of 
December,  1894. 

"[Seal]  R,  S.  Osborn, 

"Secretary  of  State. 

"Territory  of  Oklahoma,  Secretary's  Ofllce. 

"Guthrie,  a  T.   Jan.  17, 1895. 
"I  do  hei-eby  certify  that  the  Ponca  City 
Land  '&  Improvement  Company  have  this 
day  filed  In  this  office  certified  copy  of  their 
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articles  of  Incorporation  and  appointed  an 
agent.  In  full  compliance  with  tbe  lawa  of 
tliU  territory.  In  Testimony  Wbereof,  I 
have  bereanto  set  my  band  and  aflOxed  the 
great  seal  or  the  territory  the  date  first 
■hove  written. 

"lSeaI.1  Thomas  J.  Lowe, 

"Secretary  of  Oklahoma  Territory." 

Having  filed  th^  articles  of  Incorporation 
frith  the  Secretary  of  State  of  the  state  of 
Kansas,  they  next  obtained  a  certified  copy 
thereof  and  on  the  17th  day  of  January, 
1885,  filed  the  same  with  the  Secretary  of 
Oklahoma  Territory.  The  reply  of  the  plaln- 
tlff  to  defendant's  answer  and  cross-petition 
challenges  the  legality  and  good  faith  of 
the  defendant's  organization,  and  denies  Its 
corporate  existence  at  all,  and  to  this  reply 
no  rejoinder  was  mad& 

It  appears  from  the  eridence  of  defendant 
that  David  O.  Prior  and  Chester  Howe  were 
also  in  some  manner  Interested  In  the  co- 
partnership or  syndicate,  as  It  seems  to  have 
been  commonly  called,  which  preceded  the 
said  corporate  Incorporation  of  defendant; 
but  what  amount  of  Interest,  or  of  what  It 
consisted.  Is  not  disclosed  by  the  record,  ex- 
cept that  It  Is  alleged  that  Prior  was  to  have 
one-seventh  Interest  In  the  said  syndicate. 
It  further  appears  that  the  said  Barnes, 
Lsmch,  Dalton,  and  Howe  had  the  active 
control  and  management  of  the  business  of 
said  ^dlcate;  that  the  syndicate  had  ar- 
ranged and  agreed  with  said  Broadbead  and 
with  said  J.  W.  Lynch  for  the  conveyance 
by  each  of  them  of  the  quarter  sections  of 
said  section  27  upon  which  they  had  re- 
spectively settled  and  made  homestead  en- 
try, together  constituting  the  said  8.  %  of 
said  section  27,  township  26,  range  2  E.,  and 
in  like  manner  had  arranged  with  said  Dan- 
iel F.  Stiles  to  convey  to  said  syndicate  a 
portion  of  the  N.  W.  ^  of  said  section,  which 
with  the  said  S.  would  constitute  the  vU- 
lage  of  PoDca  City;  that  thereafter  the  said 
James  W.  Lynch,  Burton  8.  Barnes,  John 
W.  Dalton,  and  Chester  Howe,  the  agents 
and  managers  of  said  syndicate,  did  proceed 
to  sud  did  organize  the  corporation,  the 
Ponca  City  Laud  &  Improvement  Company, 
and  for  that  purpose  associated  with  them- 
selres  three  citizens  of  the  state  of  Kansas 
as  charter  members  thereof,  to  wit,  H.  F. 
Hatch,  H.  J.  Hatch,  and  Z.  T.  Armstrong, 
but  that  said  last-named  three  parties  pos- 
sessed no  interest  whatever  In  such  organ- 
ization. Lynch  and  Broadbead  compiled 
with  the  contract  made  with  the  syndicate, 
and  after  the  organization  of  the  corpora- 
tion conveyed  their  respective  quarter  sec- 
tions, to  wit,  the  S.  E.  14  and  the  S.  W.  % 
of  said  section  27.  to  the  said  corporation. 
At  what  time  this  was  done  is  not  disclosed 
by  the  record.  After  the  organization  of  the 
corporation  the  said  Barpes,  Dalton.  and 
Lynch  received  from  the  said  Harry  C.  O. 
Stiles  a  conveyance  of  a  portion  of  the  said 
N.  W.  \i  of  said  section  27;  this  last  convey- 


ance embracing  the  lot  in  controversy  In 
this  action,  which  conveyance,  however,  ran 
to  said  Burton  S.  Barnes  and  John  W.  Dal- 
ton, and  not  to  said  corporation  or  the  officers 
thereof.  The  corporate  existence  of  defend- 
ant was  challenged  by  the  reply  of  the 
plaintlCf,  and  again  by  the  objection  to  the 
reception  in  evidence  of  Its  charter,  and  re- 
peated in  the  demurrer  of  plaintiff  to  the 
evidence  of  defendant,  and  lastly  by  the  mo- 
tion for  a  new  trial. 

The  cause  was  tried  In  the  court  below 
upon  two  principal  Issues:  (1)  The  legal  ca- 
pacity of  the  defendant  corporation  to  main- 
tain an  action  to  obtain  title  to  the  prem- 
ises In  controversy.  (2)  The  doctrine  of  lis 
pendens,  by  reason  of  the  i>endency  of  cases 
462  and  4t53  at  the  time  of  pialntlflf  receiving 
his  title.  Many  questions  were  raised  and 
litigated  upon  the  trial,  and  are  repeated  In 
the  briefs  filed  In  this  court;  but,  as  we  have 
reached  such  a  conclusion  npon  the  first 
proposition  as  necessarily  disposes  of  the 
case,  it  becomes  unnecessary  to  pass  upon 
the  numerous  questions  involved  In  the  sec- 
ond. 

H.  B.  Martin,  Oeo.  8.  Green,  and  J.  F. 
King,  for  plalntlfl  In  error.  Hackn^  & 
Lafferty  and  James  B.  Dlggs.  for  dtf endant 
In  error. 

GILLBTTBl,  J.  (after  stating  the  facts). 
The  foregoing  Is  as  near  a  statement  of  the 
origin  of  this  corporation  as  we  are  able 
to  evolve  from  the  400  and  more  pages  of 
record  before  us.  The  various  proceedings 
and  transactions  of  this  assumed  corpora- 
tion since  the  fliing  of  Its  articles  of  Incor- 
poration are  not  disclosed  by  the  record,  and 
in  the  view  we  have  taken  of  the  case  It  be- 
comes unnecessary  to  unravel  all  Its  mys- 
terious manipulations  and  proceedings.  If 
anything  were  needed  to  add  to  or  confirm 
our  Impressions  of  the  chief  object  and  pur- 
pose of  Its  creation.  It  would  be  furnished 
by  the  end  sought  to  be  attained  by  defend- 
ant in  error  In  this  action.  One  commend- 
able thing  on  the  part  of  its  promoters  and 
officers  In  their  individual  capacity  stands 
out  above  all  question,  and  that  is  that  they 
seem  to  have  honestly  attempted  to  keep 
good  faith  with  this  plaintiff,  and  to  have 
performed  the  contract  they  entered  Into 
with  him  at  the  time  he  settled  upon  the 
townslte  of  Ponca  my.  The  plaintiff's  title 
is  derived  by  a  straight  chain  from  the  gov- 
ernment to  himself,  and,  unless  tainted  with 
some  fraud  npon  his  part,  must  be  sustained. 
There  la  nowhere  In  the  case  any  conflict  In 
reference  to  the  syndicate  or  corporation. 
Its  object  and  purpose,  and  the  persons  com- 
posing It,  from  about  the  leth  of  September, 
1893.  to  the  time  of  the  organization  of  the 
defendant  corporation.  Neither  does  it  seem 
to  be  anywhere  disputed  that  the  corpora- 
tion was  oi^nised,  or  attempted  to  be,  for 
the  express  purpose  of  more  easily  and  read- 
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II7  transacting  tbe  bnslneu  of  said  pre-exlat- 
ing  syndicate. 

It  Is  urged  by  the  plaintiff  In  error  that 
tbe  court  erred  In  quieting  tbe  tltie  to  tbe 
lot  In  question  In  the  Ponca  City  Land  &  Im- 
proTement  Company,  for  tbe  reason  that  un- 
der its  charter  it  could  not  acquire  and  bold 
r«al  estate  In  Oklahoma  Territory.  It  will 
be  observed  that  tbe  charter  of  this  corpora- 
tion did  not  authorize  It  to  transact  any 
business  or  have  any  vitality  In  the  state  of 
Kansas.  In  short,  the  announced  and  sole 
and  only  purpose  and  object  of  Its  Incorpora- 
tion was  to  carry  on  and  transact  tbe  busi- 
ness specified  in  Its  charter  In  the  territory 
of  Oklahoma.  It  is  admitted  upon  all  bands, 
and  is  now  too  well  settied  to  be  disputed, 
that  the  several  states  of  this  Union  are 
sovereign  within  their  territorial  limits,  and 
It  therefore  necessarily  results  that  tbelr 
Bovere^ty  and  power  to  legislate  stops  at 
their  boundary  lines.  Kansas  could  not  pass 
any  act  of  legislation  to  take  effect  as  sudi 
beyond  Its  boundary  lines.  Any  right,  pow- 
er, or  authority  of  one  of  the  states  of  this 
Union,  to  be  exercised  and  enforced  beyond 
Its  borders,  would  have  no  binding  force  or 
effect  as  a  statute  of  such  state  In  the  Juris- 
diction where  such  power  is  sought  to  be 
exercised.  Whatever  force  or  effect  It  might 
have  In  a  foreign  Jurisdiction  would  be  given 
It  by  tbe  comity  of  nations  existing  between 
the  several  stately  and  not  proprlo  vlgore  as 
ii  statute  law. 

Comity  is  defined  by  Webster  as  "courtesy 
between  equals;  friendly  ctTllity";  and  he 
gives  as  synonyms  "civility,  good  breeding, 
good  will."  And  comity  of  nations  is  defined 
as  "tbe  courtesy  by  which  nations  recognize 
within  their  own  territory,  or  in  their  own 
courts,  tbe  peculiar  Institutions  of  another 
nation,  or  tbe  rights  and  privileges  acquired 
by  its  citizens  In  tbelr  own  land."  Bouvier 
defines  it  as  "the  most  appropriate  phrase  to 
express  the  true  foundation  and  extent  of  the 
obligation  of  tbe  laws  of  one  nation  within 
tbe  territory  of  another.  It  is  derived  alto- 
gether from  tbe  voluntary  consent  of  the  lat- 
ter, and  it  is  inadmissible  when  it  is  contrary 
to  Its  known  policy  or  prejudicial  to  its  in- 
terests. In  the  silence  of  any  positive  rule 
affirming  or  denying  or  restraining  tbe  opera- 
tion of  foreign  laws,  courts  of  justice  pre- 
sume tbe  tacit  adoption  of  them  by  tbelr  own 
government,  uul^s  repugnant  to  Its  policy  or 
prejudicial  to  its  Interest  It  Is  not  tbe  com- 
ity of  the  courts,  but  tbe  comity  of  the  na- 
tion, which  Is  administered  and  ascertained 
In  tbe  same  way  and  guided  by  tbe  same 
reasoning  by  which  all  principles  of  the  mu- 
nicipal law  are  ascertained  and  guided." 
Bonv.  £#aw  Diet  p.  354;  Story.  Confl.  Laws, 
I  38.  With  this  definition  and  exposition  of 
the  word  "comity,"  It  is  manifest  that,  when 
one  sovereignty  attempts  to  legislate  for  and 
to  o'eate  l^al  rights  and  obligations  In  an- 
other, comity  is  not  consulted  or  invc^ed. 

It  Is  nndonbtedly  true  that  where,  under 


tbe  authority  of  a  state,  an  Incorporation  is 
authorized  for  a  purpose  peculiar  to  that 
state,  which  Is  not  authorized  by  tbe  Iavr» 
of  another  state,  and  in  tbe  conduct  of  the- 
business  of  such  corporation  it  becomes  nec- 
essary to  acquire  title  to  land  in  such  other 
state,  or  tbe  purctiase  and  ownership  of  pnq;)- 
erty  in  sudi  other  state,  such  propoty  may 
be  purchased  and  owned,  as  the  purchase  and 
ownership  is  only  ancillary  to  the  otgandza- 
tion  of  and  conduct  of  the  business  in  the- 
state  where  such  corporation  was  organized, 
and  for  the  conduct  of  which  tbe  corporation 
is  formed.  But  this  is  a  distinct  proposition 
from  that  by  which  It  is  contended  that  one 
state  may  authorize  an  incorporation  the 
primary  object  of  which  is  tbe  purchase  of 
and  speculation  in  lands  of  such  other  8tat& 
We  cannot  find  an  authority  wlilcb  goes  to 
this  extent,  and  upon  reason  we  think  the 
proposition  must  be  denied.  Comity  can  only 
arise  when  a  citizen,  wtiethor  natural  or  ar- 
tificial, of  one  state,  having  certain  powers, 
rights  or  privileges  in  tlie  state  of  his  domi- 
cile, passes  Into  another  state  and  there  de- 
sires or  attempts  to  exwciae  those  same  privi- 
leges or  powers.  Thus  viewed  and  nnder- 
stood,  it  Is  Indispensable  tliat  tlie  party  seek- 
ing to  invoke  tbe  doctrine  of  comity  must 
first  be  possessed  of  some  right,  power,  or 
privilege  in  the  country  of  bis  domicile,  and. 
unless  be  has  both  existence  and  some  right 
or  power  there,  he  cannot  through  tbe  me- 
dium of  comity  be  awarded  any  Id  tbe  f  orei^ 
state. 

Corporations  are  created  for  some  purpose 
other  than  the  mere  exercise  of  creative  pow- 
er, and  consequently,  when  a  corporation  Is 
attempted  to  be  created  without  giving  to  it 
any  power  to  act  in  tbe  state  of  its  izeation, 
it  can  exercise  none  In  any  foreign  country. 
Where  one  stete  attempts  to  legislate  for  the 
exercise  of  power  solely  In  anoth«  state, 
there  is  no  opportunity  for  the  application  of 
tbe  doctrine  of  comity,  and  to  recognize  the 
binding  force  of  such  enactment  upon  the 
ground  of  comity  would  be  a  recognition  of  a 
legal  right  to  exercise  sovereignty  beyond  ita 
territorial  limits,  and  a  surrender  of  sover- 
eignty and  legislative  authority  by  the  state 
whose  limits  and  jurisdiction  has  thus  l>een 
Invaded  and  usurped.  In  this  Instance,  If 
the  state  of  Kansas  may  rightfully  legislate 
into  existence  a  corporation  with  no  povrer 
to  act  except  in  Oklahoma,  then  it  must  be 
conceded  that  tbe  L^slature  of  Kansas  has 
Jurisdiction  over  Oklahoma,  which  by  comity 
tbe  courts  of  Oklahoma  must  acknowledge 
and  enforce.  No  such  result  can  be  deduced 
from  tlie  authorities  on  this  subject 

Section  2  of  tbe  charter  of  this  supposed 
corporation  reads:  "The  purpose  for  whicb 
this  corporation  Is  formed  ts  to  own,  buy, 
sell,  lease,  rent  exchange,  and  improve  lands, 
town  lots,  and  other  real  estate,  and  build- 
ings and  Im^vements  thereon,  in  Oklahoma 
Territory."  In  Land  Grant  Ry.  &  Trust  Co. 
T.  ConunlsaiiHiers  of  Goff^  County,  6  Kan. 
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245,  It  was  held  that  a  corporation  organized 
in  the  state  of  PennsylTanla,  with  authority 
to  transact  and  carry  on  Its  business  any- 
where except  in  the  state  of  Pennsylvania, 
bad  no  right  or  power  to  transact  business 
In  the  state  of  Kansas,  and  that  no  mie  of 
<x)inlty  on  the  part  of  Kansas  towa^  the 
state  of  PennsylTania  required  the  recogni- 
tion of  Its  powers  as  enumerated  In  its  arti- 
cles of  tncorporatloo.  We  can  see  no  sub- 
stantial difference  between  the  case  at  bar 
and  the  one  above  cited,  for,  while  the  state 
of  Pennsylvania  provided  that  the  Land 
Grant  Railway  &  Trnst  Company  might 
transact  its  business  anywhere  except  In  the 
state  of  Pennsylvania,  in  this  case  the  state 
of  Kansas  provides  that  the  defendant  in 
«rror  shall  have  power  to  transact  its  business 
only  in  Oklahoma,  and  grants  to  it  no  power 
to  do  business  in  the  state  of  Elansas.  We  do 
not  tbink  it  necessanr  to  dte  authorities  to 
the  efTect  that  the  powers  of  a  corporatton 
are  limited  to  those  specially  ennmerated  In 
Its  charter  and  those  Incident  thereto. 

By  no  rule  of  construction  or  rational  use 
of  language  can  this  be  said  to  be  an  Okla- 
homa corporation;  for  It  is  neither  author- 
ised by  the  laws  of  Oklahoma,  nor  does  it 
pretend  to  be  organized  under  them,  or  to 
baT9  Its  home  In  reach  of  tbeir  authority. 
For  similar  reasons  it  cannot  be  held  to  be 
a  Kansas  corporation;  for  It  is  neither  au- 
thorized to  do  business  in  that  state,  nor 
created  tor  the  purpose  of  doing  any  business 
under  the  authority  of  the  laws  of  that  state. 
To  the  same  effect  Is  the  case  of  State  of 
Kansas  v.  Topeka  Water  Company,  61  Kan. 
547,  60  Pac  S87;  for  while  it  was  held  by  a 
majority  of  the  court  in  this  last  case  that 
defendant  therein,  organized  nnder  the  laws 
of  New  Jaaey,  with  power  to  constrnct  and 
operate  a  waterwotl£S  system  for  the  city  of 
Topelca,  Ean.,  yet  the  rec(^ltIon  of  this 
power  by  the  stete  of  Kansas  was  distinctly 
put  upon  the  ground  that  the  corporation  had 
also  power  and  anttaority  to  construct  and 
operate  a  syst^  of  waterworks  In  the  state 
of  New  Jersey;  the  court  in  that  case  using 
the  following  significant  language:  "If  It  be 
determined  nnder  the  written  articles  of  as- 
sociation [the  charter]  that  the  company  was 
panted  power  therein  to  operate  one  or  more 
watenv'orks  ptante  In  the  state  of  New  Jer- 
sey, It  then  follows  that  Its  rights  to  own  and 
.-operate  the  property  In  question  is  secured. 
We  tbink,  aa  before  stated,  that  the  power 
was  conferred  by  this  charter  to  own  and 
operate  waterworks  anywhere  In  the  United 
States,  Including  New  Jersey." 

Aa  will  be  seen,  the  court  In  that  case  finds 
Uiat  the  company  had  power  to  construct  and 
opo'ate  waterworks  in  the  state  of  New  Jer* 
s^,  and  concludes,  therefore,  that  nnder  the 
rnles  of  comity  it  bad  power  to  also  construct 
and  opra-ate  waterworks  in  the  city  of  To- 
peka, Kan.,  and  thereby  dlstingnlsbes  the 
case  from  Land  Grant  Ry.  &  Trust  Co.  t. 
CtMnmiasionera  of   Coffey   Coun^,  supra. 


Even  this  conclnslou  is  strongly  resistea  In  a 
dissenting  opinion  by  Chief  Justice  Doster, 
on  the  ground  that  It  was  manifest  that  the 
intent  and  purpose  of  the  organization  of  the 
water  company  was  to  do  bnsiness  In  the 
state  of  Kansas,  and  not  primarily  In  the 
state  of  New  Jersey.  By  no  ]i%glery  of 
words  can  it  be  claimed,  much  less  shown, 
that  the  Ponca  City  Land  ft  Imj)rovement 
Company,  nnder  its  charter.  Is  authorised  to 
"own,  buy,  sell,  lease,  rent,  exchange,  and  im- 
prove lands,  town  lots,  and  other  real  estate, 
and  buildings  and  improvements  thereon,"  In 
the  state  of  Kansas.  The  rule  of  comity 
recognized  and  applied  by  the  state  of  Kan- 
sas to  foreign  corporations  ought  to  be  en- 
tirely acceptable  when  applied  to  ber  own 
creations  by  a  foreign  sovereignty.  In  the 
last  above  dted  case  the  majority  opinion  of 
the  court  lays  down  the  proposition  that  the 
authorized  powet:8  granted  by  a  charter  most 
be  interpreted  strictly  against  the  donee  in 
tbe  grant,  using  the  following  lai^age: 
"While  it  is  a  canon  of  construction  that  such 
chart^s  must  be  interpreted  strictly  against 
the  donees  In  the  grant,  yet  we  cannot,  even  In 
the  light  of  this  rule,  conclude  that  under  the 
various  sections  of  this  Charter,  the  opera- 
tions of  the  company  and  its  powers  to  act 
were  confined  to  Shawnee  county,  Kan.'*  The 
plain  import  of  this  language  Is  that,  if  It 
were  so  limited,  the  corporation  would  have 
had  no  power  under  ite  charter  to  carry  on 
Its  traslness  In  the  state  of  Kansas;  and 
Chief  Justice  Doster,  In  his  dlssentliig  (qjtln- 
lon,  addressing  himself  to  the  same  proposi- 
tion, says:  "It  is  a  fundamental  rule  in  the 
construction  of  public  granto,  made  without 
consideration,  that  they  are  construed  most 
strongly  agalnat  the  donee.  This  applies  to 
grants  of  corporation  franchises,  as  well  as 
to  grants  of  all  other  character.  Tbe  same 
rule  of  construction  should  apply  to  the  cer- 
tificate of  Incorporation  or  articles  of  asso- 
ciation between  corporations.  In  stating  the 
object  of  their  association,  these  corporatora 
choose  their  own  language,  and  in  the  exer- 
cise of  the  special  privileges  tb«y  ask  and 
obtain  they  should  be  strictly  limited  by  the 
terms  they  themselves  use." 

Applying  the  rule  here  laid  down  and 
strongly  stated  by  tbe  Kansas  court  to  the 
articles  of  association  here  under  considera- 
tion, is  It  not  plain  that  the  only  power 
sought  to  be  granted,  and  the  only  power 
asked  for  by  the  corporators,  is  the  power  to 
speculate  in  real  estate  in  the  territory  of 
Oklahoma?  Whether  this  power  could,  un- 
der the  laws  of  Kansas,  be  conferred  upon  a 
corporation  to  be  exercised  In  that  stete,  is 
exceedingly  doubtful.  Certain  It  Is  that  a 
corporatton  for  this  purpose  conid  not  be 
granted  under  the  laws  of  this  territory.  If 
Kansas  may  grant  such  powers  as  are  enu- 
merated in  this  charter,  and  the  same  are 
enforceable  In  Oklahoma  under  the  law  of 
comity  between  states.  It  must  be  admitted 
that  the  state  of  Kansas  has  the  Jurisdiction 
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and  right  to  legislate  concerning  powers  and 
privileges  not  within  its  Jurisdiction,  and 
which  belong  exclusively  to  Oklahoma,  if, 
indeed.  Oklahoma  is  not  barred  from  such 
legislatloQ  by  the  statutes  of  the  United 
States.  By  section  6  of  the  organic  act  of 
the  territory  of  Oklahoma,  It  is  provided: 
"Sec.  6.  That  the  legislative  powers  of  the 
territory  shall  extend  to  all  rightful  eubjecte 
of  legislation,  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States." 
Act  Cong.  May  2,  1890,  c.  182,  26  Stat  84. 
Section  1889  of  the  Revised  Statutes  of  the 
United  States  provide:  "The  legislative  as- 
semblies of  the  several  territories  shall  not 
grant  private  charters  or  especial  privileges, 
but  they  may  by  general  incorporation  acts 
permit  [>ersons  to  associate  themselves  to- 
gether as  bodies  corporate  for  mining,  manu- 
facturing, and  other  industrial  pursnits,  or 
the  construction  or  operation  of  railroada, 
wagon  roads,  Irrigating  ditches,  and  the  colo- 
nization and  improvement  of  land  in  connec- 
tion therewith,  or  for  colleges,  seminaries, 
churches,  libraries,  or  any  benevolent,  chari- 
table, or  Bclentiflc  institution." 

Counsel  for  defendant  in  error,  at  the  out- 
set of  tiielr  brief  upon  this  branch  of  the  case, 
cite  and  quote  the  statute  of  the  state  of 
Kansas  under  which  they  claim  this  corpo- 
ration to  be  organized,  viz.:  "The  purposes 
for  which  a  private  corporation  may  be 
formed  are  the  purchase,  location,  and  laying 
out  of  townsltes.  and  the  selling  and  convey- 
ance of  the  same  In  lots  in  subdivisions  or 
otherwise."  Gen.  St  Kan.  1901,  §  1249. 
Counsel  then  proceed:  "It  Is  clear  that  un- 
der this  provision  of  law  a  corporation  could 
be  legally  incorporated  to  acquire  the  tiUe 
to  real  estate  In  Oklahoma,  and,  as  the 
charter  does  not  prohibit  it  from  holding 
land  in  the  state  of  Kansas  or  anywhere  else. 
It  necessarily  follows  that  it  would  have 
such  power."  We  are  unable  to  reach  the 
conclusltm  that  counsel  for  defendant  in 
error  have  so  readily  arrived  at  as  to  the 
power  conferred  by  the  Kansas  statute. 
Under  that  statute  undoubtedly  a  corporation 
may  be  formed  for  the  purchase  and  laying 
out  of  townsltes  and  the  selling  of  the  same 
in  lots  and  subdivisions.  Tbia  authorltj 
deals  with  what  Is  ordinarily  termed  a 
towiisite  company,  while  not'hing  of  this 
kind  is  expressed  In  the  charter  under  con- 
sideration, for  it  appears  that  under  this 
charter  there  is  authority  for  the  transac- 
tion of  a  general  real  estate  btislness.  It 
was  formed  for  the  sole  purpose  of  buying 
ind  selling  real  estate  In  general.  In  fact 
Its  language  is  broad  enough  to  enable  it  to 
buy  and  own  every  foot  of  real  estate  in  the 
territory  of  Oklahoma.  Such  authority  as 
this  Is  not  In  onr  judgment  conferred  by 
the  statute  of  Kansas,  and  the  exercise  of 
such  corporate  power  is  expressly  forbidden 
by  the  statute  of  the  United  States  above 
qnoted. 

Oounael  for  the  defendant  In  error  hare 


with  commendable  energy  and  distinguished 
ability  pointed  out  many  cases  upon  which 
they  rely  for  an  affirmation  of  the  judg- 
ment of  the  trial  court,  and  to  sustain  their 
contention  that  "a  private  Individual  and 
litigant  cannot  question  the  right  of  a  for- 
eign corporation  to  hold  real  estate  in  a 
state  or  territory;  such  question  being  solely 
one  between  the  commonwealth  and  the  cor- 
poration." It  will  here  be  observed  that 
the  case  under  c(HiBlderation  does  not  cover 
the  ground  here  proposed  by  counsel  for  de- 
fendant in  error,  for  the  reason  tliat  it  is 
not  an  action  brought  for  such  a  purpose. 
This  was  an  action  originally  brought  to  qui- 
et the  tiUe  of  the  plaintiff  in  and  to  the  town 
lot  In  question,  and  plaintiff  declares  himself 
to  be  the  holder  of  both  the  legal  and  equi- 
table titie  In  fee  simple,  and  charges  that 
the  defendant  company  claims  some  inter- 
est or  estate  therein  adverse  to  the  plaintiff, 
which  is  a  cloud  upon  his  title,  and  asks  to 
have  the  same  removed.  Defendant  an- 
swering to  this  petition,  chaises  that  the 
plaintiff's  titie  Is  in  fraud  of  the  rights  of 
defeudant  thereto,  for  the  reason  that  his 
grantors  were  officers  of  the  defendant  cor- 
poration, and  conveyed  to  plaintiff  a  title 
which  rightfully  belonged  to  defendant 
which  answer  is  followed  by  a  cross-petition 
wherein  defendant  asks  for  the  cancellation 
of  plaintiff's  title,  for  the  possession  of  said 
property,  and  for  the  sum  of  $1,000  damages 
for  its  unlawful  detention.  Plaintiff  replied 
to  this  cross-petition  by  denying  its  allega- 
tions, and  denying  the  corporate  capacity  of 
defendant  to  maintain  Its  action.  Upon  the 
Issue  thus  formed  the  cause  went  to  trial,  at 
the  close  of  which  defendant  waived  its 
right  to  possession  or  for  damages  toe  deten- 
tion, and  asked  only  to  have  the  titie  decreed 
in  itself.  It  will  be  seen,  therefore,  that 
this  Is  an  action  by  the  defendant  in  its  al- 
leged corporate  capacity  to  recover  from 
the  plaintiff  the  legal  titie  to  the  lot.  and  the 
question  here  presented  is  the  capacity  of 
the  defendant  cnms-petitioner,  to  m^lntufit 
the  action. 

The  defendant  cross-petitioner  submitted 
his  proofs,  Including  a  copy  of  its  articles  of 
incorporation,  to  the  introduction  of  which 
plaintiff  objected,  which  objection  was  over- 
ruled and  excepted  to,  and,  at  the  close  of 
defendant's  evidence  demurred  thereto,  whl(^ 
was  likewise  overruled  and  excepted  to. 
This  procedure  Is  in  accord  with  the  statute 
of  this  territory.  Section  89,  c.  86.  Gen.  St 
1893,  provides:  **Tbe  defendant  may  demur 
to  the  petition  only  when  it  appears  on  Us 
face  *  •  *  (2)  that  the  plaintiff  has  no 
legal  capacity  to  sue."  And  section  91  of 
said  chapter  provides:  "When  any  of  the 
defects  enumerated  in  section  89  do  not 
appear  upon  the  face  of  the  petition,  the  ob- 
jection may  be  taken  by  answer."  This  de- 
fect of  want  of  capacity  did  not  appear  on 
the  face  of  the  petition,  and  it  was  properly 
taken  advantage  of  by  reply,  und^*  the  loo* 
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vUSonm  of  the  statute  above  quoted,  as  well 
aa  btr  obJectlMU  to  tbe  Introdnction  of  ita 
ebarter  In  erldence  and  tbe  demurrer  to 
dtfendanf a  evidence  at  ita  dose.  Thuu  we 
are  brought  £ace  to  face  wiUi  the  proposition 
toachlBg  the  corporate  existence  of  defend- 
ant f!(»pOTatlon  and  tta  right  to  recover  in 
this  action. 

This  is  not,  therefore,  an  action  hf  an  in* 
diridaal  se^ng  the  cancellation  of  articles 
of  incorporation  from  a  foreign  state,  but 
la  an  action  resisting  its  right  of  recovary 
under  ita  articles  of  incorporatlcHi,  npon  tbe 
^und  of  a  want  of  corporate  power.  A  judg- 
ment denying  its  (defendant's)  right  to  recov- 
er upon  the  ground  of  a  lack  of  corporate  ca- 
pacity is  only  incidental  to  a  determination 
of  tbe  plalntUTs  right  to  recover.  To  reca- 
pitulate and  summarize.  In  order  to  be  clear- 
ly understood  as  to  the.  Issue  In  this  case 
presented,  let  It  be  understood  that  the 
plaintiff  In  thlB  case  is  not  seeking  to  ques- 
tion the  right  of  a  foreign  corporation  to  bold 
real  estate  In  tills  territory.  In  tliis  case  the 
(xnporatiOD  lias  not  acquired,  but  Is  now 
by  this  action  seeking  to  acquire,  the  lands 
and  premises  in  question;  and  plalnticr,  now 
owning  and  In  possession  of  the  premises, 
Is  simply  resisting  tills  effort  on  tbe  part  of 
the  corporation  to  acquire  and  take  from  him 
the  lands  in  question.  Defendant  corpora- 
tion never  has  bad  either  title  to  or  posses- 
sion of  this  lot,  and  Its  only  claim  and  de- 
mand now  is  to  have  tbe  legal  title  declared 
In  It,  by  reason  of  tbe  equitable  claim  It 
makes  tboreto.  It  will  thus  be  seen  that  the 
corporate  right  of  defendant  Is  presented  to 
the  court  In  the  same  manner  as  In  Land 
Grant  By.  &  Trust  Oo.  v.  Commissioners  of 
Coffey  Gonnty,  6  Elan.  245,  and  CaroII  v. 
Baat  SL  Louis,  6?' 111.  668,  16  Am.  Rep.  632. 

We  will  notice  some  of  the  cases  presented 
by  defendant  In  error,  which  are  dted  as 
antagonizing  tbe  proposition  above  stated. 
Tbe  strongest  of  these,  and  the  one  most 
nearly  in  line  with  defendant  in  error's  the- 
ory, is  Cowell  V.  Colorado  Springs  Co.,  100 
U.  S.  SB,  25  L.  Ed.  547.  In  this  case  the 
patentee  of  lands  from  tbe  United  States 
conveyed  to  the  National  Land  &  Improve- 
ment Company,  of  EI  Paso  county,  Colo.,  a 
corporation  created  under  tbe  Jaws  of  Penn- 
sylvania, with  power  to  acquire,  hold,  and 
grant  lands  located  In  Utah,  Arizona,  or  ad- 
Joining  states  and  territories  lying  west  of 
tbe  Mississippi.  The  day  following  tbe  con- 
veyance by  tbe  patentee  to  tbe  Pennsylvania 
company,  such  company  conveyed  the  lands 
to  the  Colorado  Springs  Company,  a  com- 
pany incorporated  In  Colorado  In  1S71,  with 
power  to  hold  and  dispose  of  lands,  town 
tots,  mineral  springs,  and  other  prc^erty; 
also  to  construct  and  operate  railroads,  wag- 
on roads,  and  mills  for  manufacturing  lum- 
l)er,  and  generally  to  do  all  things  authorized 
by  the  laws  of  the  territory  which  might 
tend  to  accomplish  the  purpose  stated.  At 
the  time  of  the  incorporation  of  this  Colo* 


rado  Springs  Company  the  Legislature  of 
Colorado  was  not  empowwed  to  authorize 

the  formation  of  corporations  to  aid  and  en- 
courage immigration,  and  tor  that  purpose  to 
take,  posaeas,  and  convey  real  pnH>ert3r  in  tbe 
territory.  Therefore  the  defendant  con- 
tended that  the  company  and  its  grantor, 
the  Pennsylvania  company,  could  not  acquire 
a  right  to  tbe  premises  in  c<»itroversy.  And 
In  response  to  this  position  tbe  Supreme 
Court  says:  "Vor  some  of  tbe  purposes  des- 
ignated in  tbe  articles  of  incorporation,  the 
law  In  existence  authorized  the  incorptniatlon 
of  companlea.  Therefore,  the  Incorporation 
here  was  not  wholly  Illegal.  A  corporate 
body  competent  to  exercise  stmie  ot  the  pow- 
ers mentioned  was  created,  and  under  tbe 
statutes  of  tbe  territory  could  acquire,  bold, 
and  convey,  by  deed  or  otherwise,  any  real 
or  personal  estate  whatever  necessary  to 
enable  It  to  carry  on  Its  business.  Whether 
the  particular  premises  In  controversy  are 
necessary  for  that  business  Is  not  important 
That  is  a  matter  between  tbe  government  of 
tbe  state,  succeeding  that  of  tbe  t^rltory, 
and  the  corporation,  and  is  no  concern  of  tbe 
defendant  It  would  create  great  Inconven- 
iences and  embarrassments  if,  in  actions  by 
corporations  to  recover  possession  of  their 
real  property,  an  investigation  was  permitted 
Into  tbe  necessity  of  such  pn^erty  for  tbe 
purposes  of  their  incorporation,  and  tbe  title 
made  to  reat  upon  tbe  proof  of  that  necessi- 
ty." 

It  is  plain  that  tbe  court  Is  here  passing 
upon  a  proposition  materially  different  from 
the  one  under  consideration.  The  question 
In  that  case  involved  tbe  proposition  of  tbe 
necessity  of  this  property  by  the  company 
for  tbe  purpose  of  Its  corporate  business,  a 
part  of  these  purposes  being  authorized  and 
a  part  unauthorized  by  the  law  of  tbe  terri- 
tory, and  the  court  says  that  It  Is  a  matter 
of  concern  to  the  territory,  and  not  to*the  de- 
fendant whether  or  not  this  particular  piece 
of  proper^  was  necessary  to  the  legal  or  Il- 
legal purposes  of  tbe  corporation.  In  the 
case  at  bar,  tbe  necessity  of  tbe  property 
In  question  to  the  conduct  of  the  defendant's 
business  Is  not  involved.  Tbe  question  here 
Is  as  to  whether  or  not  the  defendant  corpo- 
ration, organized  for  no  other  purpose  than 
tbe  ownership  of  real  estate  in  Oklahoma, 
may  sue  for  and  recover  upon  Its  equitable 
rights  a  title  wtilcb  has  never  been  vested 
In  It;  and  herein  lies  a  marked  dlstinguislilng 
feature,  for  in  this  case  tbe  only  business  of 
tbe  defendant  Is  tbe  ownership  of  and  power 
to  speculate  in  real  estate,  which  it  seeks  to 
acquire,  never  having  bad  tbe  legal  title 
thereto,  while  In  that  case  the  defendant  is 
questioning  the  conditions  of  a  title  from 
tbe  corporation  to  himself,  and  Is  therefore 
denying  tbe  power  of  his  own  grantor  to  pass 
to  him  a  title  with  covenants  which  he  has 
accepted.  We  think  It  may  be  stated  as  a 
fundamental  proposition  that  a  party  Is  es- 
topped, when  sued  by  his  grantor  for  a 
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breach  ot  the  cro\'eiiant.  from  denying  the 
capacity  of  Ma  grantor;  and  this  e8pe<^ally 
when  be  eeeks  to  retain  the  property  so  pur- 
chased after  condition  broken  and  to  avoid 
the  covenant.  How  a  corporation  organized 
In  Kansas  for  the  primary  and  sole  purpose 
of  doing  bnstness  In  the  territory  of  Okla- 
boma,  with  no  power  to  do  any  business  In 
Kansas,  and  with  only  such  powers  in  Okla- 
faoma  as  are  granted  to  it  by  the  laws  of 
Kansas,  can  be  supported  and  upheld  by 
Gowell  v.  0<dorado  Springs  Co.,  we  confeai 
our  inabllltr  to  understand.  In  tbat  case  It 
was  admitted  that  the  corporation  was  or- 
ganized under  the  lawa  of  the  then  territCHT 
of  Colorado,  with  some  powers  to  act  there- 
in. In  this  case  the  corporation  la  not  or- 
ganized In  this  territory,  and  its  existence 
as  a  corporation  is  wholly  denied. 

To  the  same  effect,  bnt  with  less  applica- 
tion to  the  facts  in  this  case,  is  Rtmyon  t. 
Coster,  14  Pet  122,  10  U  Ed.  382.  In  that 
case  ,the  defendant  In  error,  Coster,  as  trus- 
tee of  the  New  York  &  Schuylkill  Coal  Com- 
pany, bionght  suit  to  oast  the  plaintiff  in  er- 
ror, Rtmyon,  from  the  possession  of  certain 
lands  in  the  state  of  Pennsylvania.  The 
plaintiff  Introduced  evidence  of  title  and 
proof  of  Its  incorporation  tmder  the  laws  of 
the  state  of  New  York,  and  the  def^dant 
below,  without  offering  any  evidence,  asked 
the  court  to  charge  the  Jury  In  fals  favor;  but 
the  court  gave  the  contrary  direction.  It  ap- 
pears from  this  case  that  the  New  Yoiic  & 
Selinylfclll  Coal  Company  was  Incorporated 
under  the  authority  of  an  act  of  the  Legis- 
lature ot  New  York  for  the  purpose  df  sup- 
plying New  Ywk  City  and  Its  vicinity  with 
coal.  Rnnyon,  the  plaintiff  in  error,  having 
secured  possession  of  the  laud,  action  was 
brought  to  oust  him  from  possession.  Under 
the  law  of  Pennsylvania  lands  held  by  cor- 
porations without  a  license  from  tbat  state 
escheated  to  the  commonwealth.  The  court 
held  that  the  right  of  action  assumed  by  the 
plaintiff  in  error  was  one  that  belonged  ex- 
clusively to  the  state.  In  addition  to  the 
reasons  assigned  for  the  conclusion  of  the 
court,  it  will  be  observed  that  the  New  York 
company  was  chartered  for  the  purpose  of 
doing  business  In  New  York,  to  wit,  supply- 
ing the  city  with  coal,  and.  in  the  absence  of 
a  statute  of  the  kind  mentioned  In  Pennsyl- 
vania, under  the  law  of  comity,  that  the 
company  might  rightfully  hold  land  In  that 
state  we  think  there  can  be  no  question,  and 
that.  If  the  statute  of  Pennsylvania  interfav 
ed,  it  would  80  Interfere  for  the  benefit  of 
the  state,  and  not  for  the  benefit  of  the  plain- 
tiff Id  error.  To  the  same  ^ect  Is  Hickory 
Farm  Oil  Co.  v.  Buffalo,  N.  Y,  ft  P.  B.  Co. 
(C.  C.)  32  Fed.  22. 

Defeudant  In  error  has  cited  numerous  au- 
thorities, all  of  which  tend  to  establish  the 
proposition  tbat  an  Individual  may  not  main- 
tain an  action  on  his  own  behalf  to  recover 
for  his  judividual  use  and  benefit  a  title 
which  haa  vested  in  a  corporatloo,  where 
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such  corporation  1b  not  authorized  to  pur- 
chase and  hold  the  same,  and  to  the  ^ect 
that  the  power  to  question  the  corporation's 
right  to  hold  Is  vested  alone  In  the  state. 
We  do  not  question  these  authorities.  When 
a  person  empowered  to  transfer  the  title  to 
real  estate  conveys  the  same  to  a  corpora- 
tion, the  title  passes  from  him,  and.  whether 
rightfully  or  wrongfully,  must  be  vested  In 
the  corporation;  and  It  does  not  lie  with  him, 
or  any  one  else  claiming  through  or  under 
him,  to  dispute  the  right  of  the  corporatlMi  to 
rec^ve  the  same.  In  such  case  the  state 
alone  may  question  the  right  of  the  corpora- 
tion to  take  and  bold  the  title.  But  this  Is 
quite  a  different  question  from  that  in  which 
a  corporation,  having  no  power  or  right  to 
take  and  hold  title  to  any  property,  attempts 
to  take  from  another  the  title  and  property 
which  he  now  rlgbt^Uy  holds.  In  the  one 
case  the  corporation  takes  the  title  because 
It  must  vest  somewhere;  and,  having  passed 
from  the  grantor.  It  must  veet  In  his  gran- 
tee. In  the  oth&:,  the  corporation  Is  seeking 
to  acquire  title  not  vested  in  It,  and  which  la 
vested  in  the  one  from  whom  he  seeks  to 
recover  It.  And  the  distinction  is  more  ap- 
parent when  it  appears  that  the  oorporatlou 
has  no  existence,  and  therefore  no  capacity  to 
legally  acquire  property  of  any  kind.  In  this 
case  the  corporation  Is  invoking-  the  power 
of  the  state,  through  the  medium  of  the 
courts,  to  secure  to  It  a  title  which  It  may  not 
hold;  and,  when  its  want  of  capacity  Is 
shown.  Judgment  should  be  entered  against 
it.  Such  want  of  capacity  may  be  shown  by 
one  in  whom  the  legal  title  Is  vested  in  re- 
sisting the  attempt  of  such  corporation  to  ac- 
quire that  title. 

There  Is  another  phase  of  this  case  which 
we  think  deserves  consideration.  It  Is  shown 
by  the  record  that  the  lot  In  question  in 
1803  was  a  iHirt  of  the  homestead  entry  of 
D.  F.  SUles,  and  that  while  said  Stiles  held 
and  occupied  the  same  under  his  homestead 
entry  Barnes  &  Dalton  proceeded  to  organize 
a  townslte  movement  upon  this  land,  and 
that  one  Lynch  and  one  Broadhead,  adjacent 
thereto,  and  in  conformity  to  their  general 
scheme,  laid  off  portions  of  this  (Stiles')  land 
in  town  lots  and  blocks,  and  proceeded  to  in- 
duce townslte  settlers  to  locate  thereon,  char- 
ging a  small  entrance  fee,  for  which  they 
gave  a  certificate,  promising  in  each  instance 
to  procure  for  the  townslte  settlers  legal  ti- 
tles to  the  lots  settled  l^>on  and  Improved. 
Under  this  arrangement  the  plaintiff  in  this 
case  went  onto  the  lot  in  question,  and  built 
thereon  permanent  and  valuable  Impro'e- 
ments,  which  remain  to  this  time.  After- 
wards D.  F.  Stiles  made  final  proof  on  the 
laud,  and  deeded  the  same  to  Harry  C.  C. 
Stiles,  who  in  turn  deeded  it  to  Barnes  & 
Dalton,  and  Barnes  &  Dalton  conveyed  the 
lot  to  plaintiff,  John  T.  Myatt,  In  considera- 
tion of  $100  then  paid.  Prior  to  this  time 
Barnes  &  Dalton  had  gone  to  the  state  of 
Kansas,  and  there  caused  (or  attempted  to> 
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ttae  Incoiporatlon  of  defendant  coiporatlon 
onder  the  laws  of  tbat  state.  To  do  this  it 
became  neceasai;,  under  the  laws  of  Kansas, 
to  associate  three  persons  reiiddent  of  that 
state  to  join  In  the  organlzatlim  of  defend- 
ant corpcnratlon.  The  record  in  this  case  ac- 
counts for  all  tiie  stock  of  the  corporation, 
but  none  of  It  appears  to  have  ever  been  sub- 
scribed or  held  by  either  of  the  three  signers 
residents  of  Kansks.  Indeed,  the  record  dis- 
tinctly shows  tbat  none  ever  wtu  issued  to 
than,  or  intended  to  be.  Barnes  testified 
tiiat  he  and  Daltcm  held  a  two-thirds  Interest, 
and  Lynch  the  other  third,  or  all  the  intw^ 
eats  of  the  company;  and  this  evidence  waa 
not  disputed.  It  la  stated  in  the  pleadings 
and  shown  in  the  evidence  that  Barnes,  Dal* 
ton,  and  I^ch,  at  the  time  of  Qie  organiza- 
tion of  said  corporation,  were  all  resldmts 
ot  the  territory  of  Oklahoma,  but  deemed  It 
more  eq^edlrat  to  oivanlse  the  same  under 
the  laws  of  the  state  of  Kansas.  When  it  is 
remembered  that  a  corporation  for  such  pur^ 
poses  could  not  be  legally  organized  under 
the  laws  of  Oklahoma,  it  becomes  manifest 
why  it  was  more  "expedient"  to  organize  un- 
der the  laws  ct  E^ansas.  But  whoi  it  fur^ 
ther  appears  that  they  call  to  their  aid  tar 
the  purpose  of  organization  three  persona,  to 
wl^  H.  F.  Hatch,  H.  J.  Hatch,  and  Z.  T.  Arm- 
strong, residenta  of  that  state,  strangers,  and 
In  no  way  interested  in  the  fonnation  of  the 
corporation,  and  irtiose  only  connection  with 
it  has  been  to  tSga  thtir  names  to  its  charts:. 
It  thai  becomes  manifest  alao,  that  the  said 
corporatton  was  created  by  a  fraud  upon  the 
laws  both  of  Oklahoma  and  Kansas.  Barnes, 
Dalton,  Lynch,  Howe,  and  Prior— in  fact,  all 
perwms  connected  wlUi  this  corporation,  who, 
prior  to  the  time  of  lt>  otganlsatlon,  had 
formed  what  la  termed  the  syndicate  for  the 
establisldag  of  the  town  of  Ponca  City— -eur 
gaged  in  such  undertaking  in  direct  viola- 
tion of  the  laws  of  the  United  States.  Every 
manlpuIatloB  entered  into  between  them  and 
the  homeatead  settles  was  void,  because  in 
violation  ot  and  prohibited  by  the  lam  of 
the  United  States.  Th^  could  not  organise 
nnder  the  laws  of  Kansas  a  corporation  for 
the  puipose  of  carrying  out  their  townsite 
scheme,  which,  when  organized,  would  stand 
cleansed  of  their  individual  wrong  and  fraud, 
by  inviting  into  It  three  dummies  from  Kan- 
sas. This  corpwatlon,  coming  Into  edst- 
ence  (If  it  ever  had  any)  as  the  Ponca  Olty 
Townsite  Company,  burdened  with  the  Ille- 
gality of  purpose  whicb  gave  It  birth,  and 
btfng  a  corporate  entity  within  and  of  itself, 
innocent  of  intentional  wrong,  was  neverthe- 
less chaiged  with  the  ^rors  of  Its  founders, 
because  of  Its  being  broo^t  into  existence 
in  order  to  consummate  such  errors  to  the 
profit  and  advantage  of  those  who  gave  it  be- 
ing. The  stream  cannot  rise  higher  than  its 
source,  and  this  corporation  can  stand  upon 
no  hlgber  ground  or  be  entitled  to  greater 
rii^ts  than  its  fbunders  and  creators.  It 
cannot  sue  f<Hr  and  recover  that  which  its 
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founders  wen  turred  from  acquiring.  In- 
corporation waa  never  intended  as  a  cloak 
to  cover  crimes  or  to  enable  individuals  to 
perpetrate  a  wrong  or  profit  by  a  fraud.  This 
corporation  was  not  so  separated  from  Its 
incorporators  and  officers  as  to  give  It  a  right 
to  sue  for  and  obtain  that  whicb  Its  officers 
would  have  been  barred  from  acquli'ing. 
Barnes,  Dalton,  and  Lynch,  before  the  for 
matlon  of  this  corporation,  had  agreed  tbat 
the  title  to  this  lot  should  be  conveyed  to 
Myatt.  and  that  they  would  procure  the  title 
and  convey  the  same  to  him.  They  placed 
him  in  possession,  and  on  the  faith  of  their 
carrying  out  this  agreement  Myatt  entered 
into  open  and  notorious  possession  of  the 
l^vmlses.  and  erected  thoeon  valuable  and 
permanent  improvements,  and  later  paid  to 
Barnes  &  Itelton  $100  at  the  time  the  coa- 
v^ance  was  executed  and  dellvwed  to  him. 
All  thla  Barnes,  Dalton,  and  Lynch  knew 
when  they  organized  this  corporation,  and 
what  they  knew  as  indlvlduala  they  could 
not  be  ignorant  of  as  officers  ot  tlie  corpora- 
tion; nor  can  the  corporation  be  held  Inno- 
cent of  what  its  preitident,  secretary,  and 
treasurer  well  knew,  nor  yet  can  it  be  per- 
mitted to  profit  for  their  b«ieflt  wh«e  they 
themselves  would  be  estopped. 

The  cause  was  tried  In  the  court  below 
mainly  in  reference  to  the  Issue  ot  lis  pendens 
notice  made  the  irieadlngs,  and  the  briefs 
of  counsel  filed  in  this  court  are  principally 
devoted  to  a  dlscusiBAon  of  this  question;  but 
the  conclusions  we  have  reached  upon  the 
first  branch  of  the  case  make  it  unneces- 
aary  to  enter  upon  the  dlacusslon  of  this 
question,  or  of  the  many  exceptions  to  the 
rulings  of  the  court  in  reference  to  the  ad- 
mission of  evidence  'upon  the  trial.  Having 
determined  that  the  organization'  of  the  de- 
fradant  corporation,  the  Ponca  City  Land  & 
Improvemmt  Company,  waa  wholly  Illegal 
and  void,  it  follows  as  a  necessary  result  that 
the  Judgment  at  the  court  below,  quieting  the 
title  to  these  premises  in  the  said  corpora- 
tion, must  be  set  aalde,  and  the  cause  re- 
manded, with  directions  to  enter  Judgment 
in  favor  of  and  quieting  the  title  In  the  plaln- 
tur,  John  T.  Myatt 

PANOOAST.  J.,  eoncnrs.  BURFORD,  C. 
and  BUBWELI^  J.,  concur  in  the  Judg- 
ment but  not  in  all  of  the  reasons  given. 
RAIXER,  J.,  who  tried  the  case  below,  not 
sitting.  BEAUCHAMP  and  IRWIN.  JJ^  ab- 
sent 

On  Rehearing. 

(Sept  1,  1904.) 

PANCOAST,  J.  The  opinion  in  this  eise 
waa  handed  down  at  the  February  sitting 
of  the  January,  1903,  term.  The  case  had 
been  given  that  careful  consideration  which 
is  usual,  and  it  was  deemed  that  all  propo- 
sitions necessary  for  the  correct  determina- 
tion of  the  case  had  been  considered  and 
correctly  analyzed.    Within  the  time  pre- 
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scribed  by  the  rules  a  petition  for  rehearing 
was  filed  which  attacked  every  material 
question  decided  by  this  court,  even  to  the 
'  extent  of  alleging  that  some  of  the  anthorl- 
tles  cited  did  not  sustain  the  doctrine  they 
were  cited  to  Bostaln ;  that  others  had  been 
either  overruled  or  departed  from,  that  the 
Issues  had  been  misconcelTed,  that  the  ques- 
tions here  InTidred  could  only  be  litigated 
In  direct  proceedings  Instituted  by  the  sov- 
ereign, and  even  that  we  had  failed  to  read 
the  defendant's  charter  correctly.  These  as- 
sertloDS  were  made  with  such  energy,  and 
bold  and  apparent  confidence,  that  out  of 
abundant  caution  the  petition  for  rehearing 
was  sustained.  Additional  briefs  were  filed, 
and  additional  time  was  consumed  In  oral 
argument;  and  after  diligently  investigat- 
ing the  labyrinth  of  record  and  briefs  which 
is  now  a  part  of  this  case,  we  have  arrived 
at  the  conclusions  which  we  expressed  In  the 
former  opinion,  and  feel  entirely  satisfied 
with  the  principles  therein  laid  down.  Pos- 
sibly no  good  purpose  will  be  subserved  by 
the  reiteration  of  the  principles  heretofore 
laid  down ;  and  yet,  owing  to  the  storm  of 
disapproval  raised  upon  the  filing  of  the  for- 
mer opinion,  it  may  not  be  amiss  to  em- 
phasize, as  it  were,  some  of  the  propositions 
heretofore  enunciated. 

It  will  be  noticed,  by  carefully  analyzing 
the  petition  for  rehearing  and  the  various 
briefs  filed  In  support  of  the  contentions, 
that  the  first  rule  of  law  contained  in  the 
■  syllabus  of  the  opinion  is  entirely  lost  sight 
of  in  the  avalanche  of  authority  and  argu- 
ment of  counsel  for  the  defendant  In  error, 
end  that  the  question  contended  for,  that  a 
foreign  corporation  acting  in  excess  of  its 
conferred  authority  may  be  questioned  as  to 
Its  authority  only  by  the  state,  Is  a  rule  ad- 
hered to  and  laid  down  as  a  correct  propo- 
sition of  law  in  the  first  part  of  the  second 
syllabus.  No  distinction,  however,  is  sought 
or  attempted  to  be  made  by  counsel  between 
cases  questioning  the  right  of  a  corporation 
to  hold  property  already  acquired  which  Is 
in  excess  of  Its  authority,  and  where  there 
is  an  attempt  on  the  part  of  such  corpora- 
tion to  acquire  title  to  property  which  is 
vested  in  an  individual,  where  the  right  to 
hold  such  property  is  In  excess  of  Its  con- 
ferred authority ;  and  It  la  largely  upon  this 
distinction  that  the  former  opinion  Is  based. 

In  support  of  the  contentions  that  the  de- 
cisions dted  by  this  court  did  not  sustain 
ttie  doctrine  they  were  cited  to  sustain,  coun- 
sel undertake  to  dissect  the  case  of  Land 
Grant  Ky.  &  Trust  Co.  v.  Coffey  County,  6 
Kan.  246,  and,  among  other  things,  claim 
that  this  case  Is  not  upheld  by  the  authori- 
ties, has  no  support  from  the  other  courts, 
and  has  been  overruled.  Why  such  an  as- 
sertion as  this  should  be  made  we  are  un- 
able to  say,  because  It  is  made  In  face  of 
the  fact  that  this  case  has  been  cited  by 
numerous  courts  and  approved  and  upheld 
in  every  Instance  in  which  It  has  been  cited. 


BBPOBTIDB.  (OkL 

The  cases  which  have  been  called  to  our  at- 
tention In  which  the  Kansas  case  has  been 
dted  with  approval  include  Judge  Thomp- 
son's work  on  corporations,  Morawetz  on 
Corporations,  Beach  on  Private  Corporations, 
the  New  York  Court  of  Appeals,  and  the  Su- 
preme Court  of  Wisconsin;  and  no  doubt 
other  citations  of  approval  can  be  found  of 
equal  weight  if  effort  was  made  in  ftiat  di- 
rection. The  principles  Involved  in  this  case 
were  not  new  even  at  the  time  the  case  was 
decided.  The  decision  was  In  perfect  har- 
mony with  the  underlying  principles  upon 
which  it  was  based,  and  it  was  only  because 
of  the  vigorous  language  used,  and  the  vast 
financial  interests  Involved,  that  this  deci- 
sion caused  any  more  comment  or  notice 
than  any  other  involving  the  same  general 
principles. 

There  is  one  proposition  Involved  in  that 
decision  which,  like  many  in  this  case,  Is 
entirely  overlooked  by  counsel  for  defendant 
in  error.  The  state  or  sovereign  was  not  a 
party  to  that  case.  The  question  involved 
was  the  right  of  the  company  to  acquire 
property,  viz.,  the  bonds  of  the  county.  No 
question  arose  there  over  property  previous- 
ly acquired  by  the  company,  but  It  arose 
over  the  right  of  the  company  to  acquire  ad- 
ditional property,  and  the  county  contested 
that  right  In  this  particular,  then,  tliat 
case  and  the  one  at  bar  are  exact  parallels; 
that  is,  it  is  not  a  case  In  which  the  state  or 
sovereign  was  attempting  to  question  the  le- 
gality of  the  company's  franchise.  The  de- 
fense was  one  questioning  the  right  to  com- 
pel a  transfer  of  property  by  the  county  to 
the  company,  as  Myatt  In  the  present  case 
is  questioning  the  right  of  the  company  to 
compel  a  transfer  of  property  which  he  own- 
ed and  In  which  the  company  claimed  an  In- 
terest This  Kansas  case,  as  well  as  numer- 
ous others,  many  of  which  are  cited  by  coun- 
sel for  defendant  In  error  in  their  brief  up- 
on other  propositions,  shows  as  conclustvel; 
as  any  proposition  of  law  can  be  shown  that 
there  are  instances  where  an  Individual  may 
contest  the  right  of  a  corporation  to  acquire 
property,  and  in  order  to  successfully  main- 
tain ills  contentions  be  may  plead  and  prove 
that  the  corporation  has  no  legal  right  to  ac- 
quire the  property  contended  for.  This  prin- 
ciple has  been  decided  time  and  again  by 
the  courts  of  the  different  states.  Not  only 
that;  It  lias  been  so  decided  In  tlie  early 
days  by  the  Supreme  Court  of  the  United 
States,  and  has  been  followed  from  that 
time  to  the  present 

Some  of  the  principles  underlying  this 
case  are  decided  in  the  case  of  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  Ed.  357,  and  in  this 
decision,  the  early  case  of  the  Bank  of  Au- 
gusta V.  Earle,  13  Pet  586,  10  L.  Ed.  274,  Is 
commented  upon  and  approved,  la  the  case 
of  Paul  V.  Virginia  the  court  lays  down  the 
proposition  that  artlflclal  persons  created  by 
tbe  Iieglslature  possess  only  the  attributes 
which  the  Legislature  has  prescribed;  and 
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again,  the  court  lays  down  the  proiwBltlon 
that  a  corporatioD  had  legal  existence  alone 
In  the  state  where  created.  Again,  the  court 
say  "that  the  daase  of  the  Constitution 
could  never  hare  Intended  to  give  the  citi- 
zens of  each  state  the  privileges  of  citizens 
of  the  several  states,  and  at  the  same  time 
to  exempt  them  from  the  liabilities  attend- 
ant upon  the  exercise  of  such  privileges  in 
those  states ;  that  this  would  be  to  give  the 
citizens  of  other  states  higher  and  greater 
privilegea  than  are  enjoyed  by  citizens  of 
the  state  itself,  and  would  deprive  each  state 
of  all  control  over  the  extent  of  corporate 
franchises  proper  to  be  granted  therein.  It 
Is  Impossible,"  continued  the  court,  "upon 
any  sound  principle  to  give  such  ft  construc- 
tion to  the  article  In  question." 

Should  the  defendant  In  error  be  held  to 
have  the  right  to  acquire  the  property  in  the 
manner  In  which  it  is  sought  to  be  acquired 
in  tills  case  from  the  plaintiff,  and  to  enjoy 
the  privileges  sought  to  be  conferred  by  the 
diarter.  It  would  have  the  efFect  to  give  to 
the  corporations  of  Kansas  a  greater  and 
more  unlimited  privilege  and  authority  than 
the  territory  will  allow  its  own  domestic 
corporations;  for  there  is  no  provision  of 
law,  as  stated  in  the  former  opinion,  whl(^ 
will  allow  a  corporation  to  be  formed  for  the 
purposes  mentioned  in  the  second  article  of 
tiie  defendant's  charter,  and  the  United 
States  statute  forbids  the  territorial  Legis- 
lature granting  private  charters  and  special 
privileges,  and  specifies  the  purposes  for 
which  corporations  may  be  formed.  Again, 
the  court  in  the  case  last  cited  say:  "The 
corporation,  being  the  mere  creation  of  local 
law,  can  have  no  legal  existence  beyond  the 
limits  of  the  sovereignty  where  created.  As 
said  by  tilts  court  In  Bank  of  Augusta  r. 
Barle:  It  must  dwell  In  the  place  of  its 
creation,  and  cannot  migrate  to  another  sov- 
ereignty.' The  recognition  of  its  existence, 
even  by  other  states,  and  the  enforcement  of 
its  contracts  made  therein,  depend  purely 
upon  the  comity  of  those  states — a  comity 
which  is  never  extended  where  the  «istence 
of  the  corporation  or  the  exercise  of  Its 
powers  are  prejudicial  to  their  Interests  or  re- 
pugnant to  their  policy.  Having  no  absolute 
rl^t  of  recognition  In  other  states,  hut  de- 
peodlng  for  such  recognition  and  the  enforce- 
ment of  Its  contracts  upon  their  assent,  it 
follows,  as  a  matter  of  coarse,  that  such  as- 
sent may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper 
to  Impose.  They  may  exclude  the  foreign 
omimratlon  entirely.  They  may  restrict  its 
business  to  particular  localities,  or  they  may 
exact  such  secnrity  for  the  performance  of 
Its  contracts  with  their  citizens  as  In  their 
Judgment  will  best  promote  the  public  inter- 
est The  whole  matter  rests  In  their  discre- 
tion. •  •  *  And  if,  when  composed  of 
citizens  of  one  state,  their  corporate  powers 
and  franchises  could  be  exercised  in  other 
states  wltboat  restriction.  It  la  «u>y  to  see 


that,  with  the  advantages  thns  possessed, 
the  most  important  business  of  those  states 
would  soon  pass  Into  their  hands.  The  prin- 
cipal business  of  every  state  would,  in  fact, 
be  controlled  by  corporatlonB  created  by 
other  states." 

Now,  as  stated  in  the  former  opinion,  It  is 
doubtful  Indeed  If  the  laws  of  Kansas  au- 
thorize a  coriraration  to  be  formed  for  the 
purposes  named  in  the  charter  of  this  com- 
pany. Indeed,  this  is  a  very  favorable  state- 
ment fbr  the  defendant  In  error;  a  more 
favorable  statement,  we  think,  than  the 
courts  of  Kansas  wonld  give  it,  if  the  ques- 
tions here  involved  were  being  litigated 
there.  At  any  rate,  until  the  passage  of  the 
act  of  1903,  which  we  will  hereafter  notice, 
the  laws  of  this  territory  did  not  authorize 
the  formation  of  a  corporation  to  transact 
the  business  named  in  the  charter  of  the 
company,  nor  the  business  It  was  assuming 
to  carry  on.  The  statutes  of  this  territory 
and  of  the  United  States  lay  down  specifi- 
cally those  purposes  for  which  corporations 
may  be  organized.  The  purposes  are  limit- 
ed. The  authority  to  organize  for  the  pur- 
pose of  "owning,  buying,  selling,  leasing, 
renting,  exchanging,  and  improving  lands, 
town  lots,  and  other  real  estate,  and  build- 
ings and  Improvements  thereon,"  is  not  in- 
cluded in  any  provision  for  wlilch  corpora- 
tions may  be  organized.  The  statute  having 
defined  specifically  the  purposes  for  which 
corporations  may  be  formed,  all  others  are 
excluded.  It  is  plain,  therefore,  that  the 
defendant  corporation  in  this  case  la  see- 
ing to  exercise  a  privilege  which  cannot  be 
enjoyed  by  any  of  the  corporations  of  this 
territory,  because  authority  to  organize  for 
such  purpose  Is  not  conferred  by  any  law  of 
this  territory. 

Beferring  to  the  case  of  Bank  of  Augusta 
T.  Barle.  13  Pet  619,  10  L.  Bd.  274.  we  wlsb 
to  notice  some  of  the  propositions  there  de- 
cided. Before  doing  so,  however,  we  wish  to 
state  that  this  case  was  one  of  the  Bank  of 
Augusta,  a  corporation  of  the  state  of  Geor- 
gia, against  a  citizen  of  Alabama,  brought  to 
recover  on  a  bill  of  exchange  discounted  at 
Mobile,  Ala.,  by  the  agent  of  the  bank,  and 
which  had  been  protested  for  nonpayment. 
The  bill  was  made  and  indorsed  for  the  pur- 
pose  of  being  discounted  by  an  agent  of  the 
bank,  who  had  funds  in  bis  hands  belonging 
to  the  bank,  for  the  puri'ose  of  purchasing 
bills  of  exchange,  which  funds  were  derived 
from  the  bills  and  notes  discounted  by  the 
bank  In  Georgia.  The  bill  was  discounted 
by  the  agent  of  the  bank  In  Mobile  for  the 
benefit  of  the  bank.  The  defense  was  that 
the  Bank  of  Augusta  bad  no  authority  to 
discount  bills  of  exchange  outside  of  the 
state  in  which  it  was  created,  and  that  a 
contract  of  such  character  made  with  Indi- 
viduals outside  of  the  state  was  illegal  and 
void.  The  court  below  held  that  the  plaln- 
tiff  could  not  recover,  and  that  the  purchase 
of  the  bllla  by  the  agent  of  the  plaintiff  was 
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prohibited  by  the  laws  of  Alabama,  and  gare 
Judgment  for  the  defendant  Tbe  Supreme 
Court  reversed  the  trial  court,  and  In  doing 
■0  mnnclated  some  of  the  propositions  that 
bave  since  been  universally  followed  hy  that 
court,  as  well  as  by  others. 

Tbe  first  innposltlon  we  wish  to  notice  Is 
this:  That  the  power  of  a  corporation  to 
transact  bustuess  beyond  tbe  llmltB  of  tbe 
state  In  which  It  was  Incorporated  Is  Ques- 
tioned. In  fact,  that  is  tbe  principal  ques- 
tion In  the  esse.  Another  feature  of  tbe 
case  should  be  noticed.  This  was  not  a  di- 
rect proceeding  by  the  sovereign  to  annul  the 
franchise,  but  It  was  a  case  by  tbe  corpora- 
tion against  an  Indlvldnai,  wtalcb  Individual 
was  seeking  to  avoid  a  contract  on  the 
ground  that  ttie  corporation  bad  no  legal  ao- 
tborlty  to  make  It  at  the  place  where  made. 
In  this  respect  tbe  case  Is  parallel  with  tbe 
one  at  bar ;  that  Is  to  say,  that  the  case  is 
between  a  corporation  and  an  Individual,  and 
not  betwem  the  corporation  and  the  state  or 
sovereign.  The  authority  to  exercise  tbe 
privilege  sought  to  be  exercised  la  the  ques- 
ti<m  Involved  In  ttaat  case,  as  well  as  tbe  one 
at  bar;  but  beyond  this  there  were  some 
questions  Involved  In  that  case  that  are  not 
Involved  in  tills,  vis.,  that  the  bank  was  seek- 
ing to  compel  tiie  performance  of  a  contract 
which  bad  been  made  between  the  parties, 
and  that  the  defendant,  Earle,  had  profited 
and  been  benefited  by  the  contract  and  bad 
received  something  of  value  therefor  from 
the  company.  These  questions  are  not  in- 
volved here.  Nowhere  does  tbe  court  in  this 
case  question  the  right  of  the  defendant, 
Earle,  to  maintain  bis  defense,  if  his  conten- 
tions are  well  founded — 1.  e.,  that  tbe  bank 
bad  no  legal  authority  to  discount  bills  in  a 
state  other  than  where  created ;  and  nowhere 
In  the  case  does  the  court  Intimate  that  the 
rule  of  comity  would  prevent  the  defendant 
tram  maintaining  bis  defense  if  the  authori- 
ty was  repugnant  to  the  laws  of  the  state,  or 
if  the  contract  was  an  111^1  one  t>ecanse  of 
tbe  want  of  authority  on  the  part  of  the 
company  to  make  contracts  of  that  character 
within  tbe  state  of  Alabama.  The  court  in 
this  case  say:  "The  only  rights  It  can  claim 
are  tbe  rights  wbich  are  given  to  it  in  that 
^  character,  and  not  tbe  rights  wliicb  belong 
'  to  Its  members  as  dtisens  of  the  state:  And 
we  now  proceed  to  inquire  what  rights  tbe 
plaintiff^  In  error,  a  corporation  created  by 
Georgia,  oonld  lawfully  exercise  In  another 
state,  and  whether  the  purcbaacf  of  tbe  bill 
of  exdiange  on  which  this  suit  is  brought 
was  a  valid  contract,  and  obligatory  on  tbe 
parties.  •  •  •  'A  corporation  •  •  • 
ts  an  artificial  being,  invisible,  intangible, 
and  existing  only  In  contemplation  of  law. 
Being  a  mere  creature  of  the  law,  it  pos- 
sesses only  those  properties  which  the  char' 
ter  of  its  creaticm  confers  npon  it,  either  ^- 
pressly  or  as  Incidental  to  its  very  existence.* 
•  •  •  Ckirporatlons  created  by  statute 
must  depend,  both  for  their  powers  and  the 
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mode  of  exercising  them,  upon  tbe  true  con- 
structlou  of  tbe  statute  itself.  It  may  be 
safely  assumed  that  a  corporation  can  make 
no  contracts  and  do  no  acts,  eltbw  wltbln  or 
without  the  state  which  creates  it,  except 
such  as  are  authorized  by  Its  charter,  and 
those  acts  must  also  be  done  by  such  officers 
and  agents  and  in  the  manner  as  the  charter 
authorizes." 

Tbe  term  "charter,"  as  herein  used,  refers 
to  tbe  law  of  the  atate  authorizing  the  for- 
matUm  of  ootporathHis.  Applying  these 
rules  to  tiUs  case,  where  is  tbe  provision  la 
the  laws  of  the  state  of  ICansas  or  in  this 
territory  that  authorizes  this  company  to  ac- 
quire the  property  Involved  In  this  case  in 
the  manner  in  wbicb  it  Is  sought  to  be  ac- 
quired? Further  the  court  say:  *'And  if 
tbe  law  creating  a  corporation  does  not,  by 
a  true  construction  of  tbe  words  used  in  the 
charter,  give  it  a  right  to  exercise  Its  powers 
beyond  the  limits  of  the  state,  all  contracts 
made  it  in  otbo*  states  would  be  void." 
Now,  it  will  be  noticed  that  It  Is  not  the 
charter  or  articles  of  Incorporation  that 
must  give  tlie  company  tbe  power  to  transact 
business  beyond  tbe  limits  of  the  stete ;  but 
It  is  the  law  under  whldi  tbe  corporation  Is 
created  which  must  give  the  corporation  the 
right  to  aerdse  its  powers  b^ond  the  limits 
of  tbe  statew  Otherwise,  say  the  Supreme 
Oonrt  of  the  United  States.  '^11  contracts 
made  by  it  in  otber  states  woald  be  void." 
The  laws  of  the  state  of  Geoi^  authorized 
tbe  Bank  of  Augusta  to  deal  In  bills  of  ex- 
change, and  tiut  law.  say  tbe  Supreme 
Court,  "gives  it  tbe  power  to  purchase  for- 
eign bills,  as  well  as  inland,"  or,  In  other 
words,  to  purchase  bills  payable  in  another 
stete.  "The  power  thus  given  clothed  tbe 
ooiporatiim  with  a  rii^t  to  make  contracts 
out  of  tbe  stete,  in  so  far  as  tbe  stete  of 
Oeorgla  could  confer  it"  And  this  was 
largely  the  turning  point  in  that  case;  that 
is,  the  foundation  for  the  right  of  tbe  bank 
to  transact  business  In  a  f6relgn  stete,  and 
make  contracte  therein,  was  the  authority 
given  the  bank  by  tbe  laws  of  the  stete  of 
Oeoi^  to  deal  in  bills  of  iezchange,  whlcb 
was  held  to  give  it  power  to  purchase  tar- 
elgn  bills  as  well  as  inland. 

Being  organized,  thra,  In  harmony  with 
the  law  which  provided  for  the  organization 
ot  banks  of  discount  to  operate  within  the 
stete  of  Ge<vgla,  and  such  contracts  being 
within  the  scope  ot  ite  limited  powers  In  the 
stete  In  which  It  was  created,  the  court 
holds  that  by  the  rule  of  comity  such  power 
might  be  extended  beyond  the  limits  of  tbe 
stete,  and  such  contracte  as  they  were  al- 
lowed to  make  within  the  state  in  which  the 
oi^Dlzation  was  created  might  be  made  In 
the  sovereignty  lu  which  It  does  not  reside. 
The  court  further  say:  "Ck>i-poratlons  must 
no  doubt  show  that  the  law  of  ite  creation 
gave  It  the  authority  to  make  such  c<mtracts 
through  such  agents;  that  Its  existence  as 
an  artificial  person  in  the  stete  of  ite  crea- 
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tlon  Is  acknowledged  and  recf^nlxed  b/  the 
law  1^  tlie  nation  where  tbe  dealing  takes 
place,  and  tbat  It  1b  permitted  by  the  laws 
of  that  place  to  exercise  the  powers  with 
which  It  Is  endowed."  Now,  where  did  the 
corporation  In  this  case  show  that  the  laws 
of  the  state  of  Kansas  gare  it  authority  to 
make  such  contracts,  and  where  did  the  cor- 
poration show  that  it  was  permitted  by  the 
laws  of  the  territory  to  exercise  here  the 
powers  with  which  It  claimed  to  be  endowed? 
Speaking  further,  the  Supreme  Court  say: 
"Every  power,  however,  of  the  description  of 
which  we  are  speaking,  which  a  corporation 
exercises  in  any  state,  depends  for  its  va- 
lidity upon  the  laws  of  the  sovereignty  in 
which  It  la  exercised." 

Again  we  ask,  applying  this  rule,  where  Is 
the  law  of  this  territory  upon  which  the  de- 
fendant In  error  must  d^end  for  the  va- 
lidity of  Its  contract  or  authority  or  power 
to  make  the  same?  And  the  Supreme  Court 
further  say:  "A  corporation  can  make  no 
valid  contract  without  their  sanction;"  that 
Is,  the  sanction  of  the  sovereignty  where  it 
is  exercised,  "express  or  Implied."  Now, 
there  la  no  express  or  implied  sanction  In  any 
of  the  laws  of  this  territory  for  the  defend- 
ant company  to  make  any  such  contract 
And  again  the  Supreme  Court  say  In  this 
case  that,  when  a  corporation  Is  rightfully 
and  legally  formed  in  one  state,  "the  courts 
of  Justice  have  ^always  expounded  and  exe- 
cuted contracts  according  to  tbe  laws  of  the 
place  in  #hlch  they  were  made,  provided 
that  law  was  not  repugnant  to  the  laws  or 
policy  of  their  own  country.  The  comity 
thus  extmded  to  other  nations  la  no  Impeach- 
ment to  sovereignty.  It  Is  the  voluntary  act 
of  the  nation  by  which  It  Is  oCFered,  and  Is 
inadmissible  when  contrary  to  its  policy  or 
prejudicial  to  its  interest."  Had  the  Su- 
preme Court  f6nnd  that  the  Bank  of  Augusta 
did  not,  by  virtue  of  the  laws  of  the  state  In 
wliich  it  was  created,  have  the  power  or 
authority  to  discount  bills  of  exchange  with- 
in Its  own  state,  the  decision  would  have 
been  that  by  extending  to  it  the  rule  of 
comity  It  could  not  enforce  such  a  contract 
In  another  state,  and  a  defense  to  such  an 
action  could  be  successfully  maintained  by 
an  Individual  in  a  collateral  proceeding, 
where  the  right  of  franchise  was  not  directly 
involved.  We  think  this  Is  sufficient  to  put 
at  rest  for  all  time  tbe  contentions  made  by 
the  defendant  In  error  that  the  plaintiff  In 
error  In  this  case  cannot  maintain  tiie  propo- 
sitions for  which  he  Is  contending. 

We  now  come  to  the  question  of  what,  If 
any,  effect  has  the  act  of  the  Legislature  of 
1903  upon  the  parties  and  their  standing  In 
this  case?  This  act  Is  chapter  9,  p.  13U,  of 
the  Session  I^aws  of  19(@,  and  is  In  the  way 
of  an  amendment  of  the  Laws  of  1898,  and 
among  other  things  Intends  to  provide  that 
corporations  may  be  organized  for  the  pur- 
poses named  In  the  charter  of  this  company. 
The  provision  of  tbe  act  to  which  our  atten- 


tion Is  called,  and  which  it  is  claimed  has  a 
bearing  here,  is  that  part  of  the  proviso 
which  reads  as  follows:  "Provided,  further, 
that  any  corporation  heretofore  organized  or 
attempted  to  be  organized  for  any  of  the 
purposes  herein  spedfled  under  the  laws  of 
this  territory,  or  In  another  state  or  terri- 
tory, and  which  has  filed  a  copy  of  Its  char- 
ter or  articles  of  Incorporation  In  the  oS&ce 
of  the  Secretary  of  tbls  territory,  as  required 
by  law,  shall  have  the  same  power  to  trans- 
act business  as  if  Incorporated  under  the 
terms  of  this  act,  and  shall  have  the  priv- 
ileges, franchises,  and  powers  conferred  by 
this  act,  the  same  as  any  corporation  created 
under  the  terms  of  this  act,  and  the  acts  of 
such  corporations  are  hereby  legalised,  con- 
firmed, and  ratified.  •  •  Now,  It  la 
plain  from  the  reading  of  this  provision  that 
In  some  respects  It  was  Intended  to  act  pro- 
spectively and  in  others  retrospectively.  In 
so  far  as  the  act  gives  to  these  defective 
corporations  the  same  power  to  transact  busi- 
ness as  If  Incorporated  under  the  tmna  of 
this  act,  and  In  so  far  as  It  gives  to  them 
the  prlvHeges,  franchises,  and  powers  con- 
ferred by  this  act,  the  same  as  any  corpora- 
tion created  under  the  terms  of  the  act,  it  Is 
intended  to  act  prospectively;  but  In  so  fftr 
as  It  attempts  to  legalize  and  confirm  the 
past  acts  of  the  corporations  it  Is  plainly  In- 
tended to  act  retrospectively.  Now,  applying 
the  fomlliar  rule  that  acts  will  not  be  given 
a  retrospective  action  unless  plainly  intend- 
ed, the  powers  given  to  tbe  corporations  In- 
cluded In  the  act,  and  the  privileges  and 
franchises  granted,  are  plainly  prospective, 
and  date  from  and  after  the  passage  of 
the  act:  and,  applying  the  rule  that  retro- 
spective stattttM  are  not  valid  where  they 
Impair  the  obligation  of  existing  contracts, 
can  this  act  be  held  to  affect  the  subject- 
matter  and  the  parties  to  this  case? 

It  will  be  noticed  that  that  part  of  the  act 
which  Is  Intended  to  be  retrospective  Is  of  a 
curative  character;  that  Is,  It  is  intended  to 
cure  the  defective  acts  of  the  corporations. 
It  was  probably  not  Intended  to  undertake 
to  breathe  life  into  Inanimate  objects.  It 
can  only  be  held  to  apply  to  acts  performed 
by  the  company  which,  because  of  the  con- 
ditions, were  defective  or  Illegal,  and  to  rat- 
ify and  confirm  them.  Now,  as  between  tbe 
company  and  the  plaintiff  In  error  in  this 
case,  there  is  no  defective  or  illegal  set 
wlilcb  the  company  has  performed,  and 
therefore  tbere  Is  no  defective  or  Illegal  act 
which  can  be  held  to  be  cured  or  ratified  by 
this  act.  Besides,  If  it  should  be  held  that 
this  act  was  intended  to  and  did  reach  the 
subject-matter  of  this  action,  and  to  breathe 
life  into  that  which  did  not  before  legally 
exist.  It  would  affect  the  contract  made  be- 
tween the  plaintiff  In  error  and  his  grantors, 
and  for  that  reason  tbe  act  would  be  void. 
We  do  not  wish  to  be  understood  as  holding 
the  act  to  be  void,  because  we  do  not  think 
it  affects  the  parties  to  tbls  case  In  that  man- 
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iier,  or  warn  Intvided  so  to  da  What.  If  any* 
acti  it  maj  be  held  to  affect,  legalize,  aod 
ratify.  It  iB  not  now  neceasarj  to  determine, 
and  we  do  not  w  determina  The  only  qaes- 
tltm  that  we  do  now  decide  la  tiiat  the  act 
has  no  effect  npcm  the  onhject-matter  or  the 
parttea  In  thla  actlm. 

One  fnrHier  obaoratlon:  The  fiicta  dls- 
doaed  In  the  record  and  referred  to  In  the 
former  oplnkm  show  that  Barnes,  Dalton, 
Lynch,  and  othera  formed  a  copartnership, 
genwally  called  a  "syndicate,"  for  the  pur- 
pose of  laying  ont  the  townslte  of  Ponca  City, 
and  by  Uielr  indncement,  adrerUsement.  and 
conduct  Induced  the  plaintiff  In  &tot,  to* 
gether  with  many  others,  to  go  npon  the  lots 
Included  in  the  townslte  and  occupy  and 
Improve  the  same;  and  they  agreed  that 
upon  the  performance  of  certain  ccmdltionB 
of  occupancy  and  Improvement,  and  tiie  pay- 
ment  of  a  small  sum,  they  would  convey  to 
the  occupants  the  legal  title  to  the  lots  which 
th^  occupied.  Tbe  plaintiff  In  otot,  hav- 
ing fulfilled  the  conditlona  as  to  Improve- 
ment and  occupancy,  waa,  upon  payment  ot 
the  sum  determined  upon  by  the  syndicate, 
entitled  to  a  deed  transferring  to  him  the 
full  legal  title.  He  paid  that  sum  to  Barnes 
and  Dalton.  members  of  the  syndicate  or 
copartnerahlp,  who  at  the  time  held  the  legal 
title.  The  othnr  membon  at  the  company, 
and  tiuMo  who  were  the  incorporated  of  the 
defoidant  company,  were  parties  to  the  ccm- 
tract  with  the  plaintiff  In  error,  and  had 
knowledge  ot  and  participated  In  the  In- 
ducements held  out  to  him  and  others  to  go 
upon  the  townslte  and  occupy  and  ImiooTe 
the  property,  so  that  the  doctrine  of  Us  p«i- 
dens,  upon  which  the  trial  in  the  court  be- 
low waa  largely  had,  became  and  was  of 
very  slight  Importance  in  determining  the 
rights  of  the  puUee  In  this  case,  for  the  rea- 
son that,  notwithstanding  it  should  be  admit- 
ted that  the  Ixansfer  of  the  title  to  this  lot 
fran  Barnes  and  Datton  to  the  plaintUf  In  er- 
rw  was  made  at  a  time  wheoi  suit  was  pend- 
ing between  the  defendant  corporation  and 
Barnes  and  Dalton  over  this  and  oOier  prop- 
er^,  and  that  tiie  suit  was  such  a  one  as 
would  create  Us  pend«i8  notice  stlU  that 
fact  would  be  of  little  consequence  here^  tor 
that  the  acts  ct  the  fi»mer  syndicate  or  co- 
partn»8hlp,  and  the  individnal  manbers 
thereof,  and  this  corporation  and  its  Incor- 
porators and  facers,  were  so  Interworen  and 
combined  that,  evra  if  flie  tranafer  had  not 
be«i  made  from  Barnes  and  Dalton  to  the 
plaintiff  In  error,  and  the  company  now  held 
the  legal  title,  the  plaintiff  in  error  at  any 
time  could  have  maintained  Us  action  to 
compel  thla  company  to  tnnsfer  the  lot  to 
him.  upon  the  payment  of  the  monetary  con- 
sideration agreed  upon. 

Having  reached*  the  coDdusiui  tint  the 
propositions  Isld  down  in  the  former  opinion 
are  correct  and  should  be  adhered  to,  and  fw 
the  further  reasons  expressed  in  this  oplnlcMi, 
the  Judgment  heretofbre  entered  In  this  case 


will  be  allowed  to  stend.  and  the  Judgment 
of  the  court  below  quieting  title  to  the  prem- 
ises in  tite  said  corporation  will  be  set  aside, 
and  the  cause  Is  remanded,  with  direction  to 
enter  Judgment  In  favor  of  and  quieting  title 
in  the  plaintiff,  John  T.  UyatL  AU  the  Jus- 
tices concurring,  except  BAINBB,  J.,  who 
tiled  the  case  below,  not  slttlnft 


STATE  «  reL  WBIDERT  v.  STJPBRIOK 
COURT  OF  KING  COUNTY  et  aL 

(Sapreme  Court  of  Washlngbn.    OcC  17, 
1004.) 

DivoBCB— VACATION— vBAurK—rraDiMas— 

ISSUES. 

1.  Where,  on  i>et(tlon  to  vacate  a  ^vwce  de- 
cree, the  trial  coart  foand  that  the  aefendant 
wife  was  not  aware,  nntil  long  after  the  decxe» 
waa  entered,  of  her  rights,  and  that  the  action 
was  for  divorce,  and  that  she  was  prevented 
from  acqniring  such  knowledge  by  the  lalaerep- 
resentations  of  her  husband,  audi  findlns,  wUcb 
wM  within  the  allegations  of  the  petition,  waa 
sufficient  to  sustain  the  vacation  of  the  decree; 
and  it  was  immaterial  that  other  findings  were 
not  within  the  Issues. 

Writ  of  review  by  the  state,  on  relatlw  ot 
John  Weldert,  against  the  King  county  su- 
perior court  and  W.  R.  Bell,  a  Judge  thereof. 

Order  affirmed. 

Richard  Gowan,  for  plaintiff.  Greene  A 
Griffiths,  for  defendants. 

FULLERTON,  G.  1.  On  June  8,  1908, 
John  Weldert,  in  an  action  pending  in  the  su* 
perior  court  of  King  county,  (rtrtalned  a  de- 
cree of  divorce  from  his  wife,  Amelia  Wd- 
dcrt,  on  the  ground,  as  recited  in  the  decree, 
that  she  was  Impotent,  and  Incapable  vf  dls- 
(diai^ng  ber  marital  duties  because  of  >udi 
Impotency.  In  February.  1004,  the  wife  filed 
a  petition  in  the  above-named  court  asking 
for  a  vacation  of  the  decree,  allying  that 
the  aame  had  been  procured  by  deceit  and 
frand  practiced  upon  her  by  her  husband  and 
others  in  his  employ.  A  hearing  was  bad  on 
the  petition,  in  which  the  husband  anmared 
and  participated,  at  the  ocmduslon  of  whidi 
the  court  vacated  and  set  aside  the  decree, 
directed  that  the  wife  be  permitted  to  def^ 
the  divorce  action,  and  that  the  burtund  pay 
into  court  to  her  use  tor  that  purpose  the 
sum  of  $400.  and  pay  to  her  pending  the  ac- 
tion, for  her  support,  the  sum  of  ^  per 
month,  and  that  he  be  rastraUwd  txom  con- 
veying his  property,  or  any  part  thereof, 
pending  the  action,  without  first  obtaining 
leave  of  the  court  so  to  do.  The  husband  ap- 
plied for  and  (Atalned  fn»n  this  court  a  writ 
of  review,  and  a  transcript  of  the  record  of 
the  superior  court  patalidng  to  the  reversal 
ordwa  has  twa  sent  hen  pursuant  to  the 
command  of  the  writ 

The  record  doea  not  contain  the  evidence 
on  which  the  several  orders  sought  to  be  re- 
viewed were  based,  but  the  court  made  and 
filed  in  the  cause  certain  flndinga  of  fact,  on 
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wlilch  was  rested  tbe  order  vacating  and  set- 
tinf  aside  the  decree^  and  It  is  contended  tbat 
tbese  fflndlngw  are  not  within  the  Issue  made 
by  the  petition  to  vacate;  It  following,  of 
course,  that.  If  fbe  order  vacating  and  setting 
aside  the  decrae  be  reversed,  the  orders  re- 
lating to  suit  money,  alimony,  and  the  con- 
veyance by  appellant  of  his  property,  must 
taU  with  It  It  may  be  that  there  are  find- 
ings that  are  not  strictly  within  the  Issues 
made  by  the  petition  for  the  vacation  of  the 
Judgment,  and  the  rule  of  the  statute  that 
"the  cause  of  tbe  petition  shall  alone  be 
tried"  may  have  been  to  that  extent  violated. 
But  we  do  not  think  It  necessarily  follows, 
conceding  this  to  be  true,  that  the  order  va- 
cating tbe  Judgment  should  be  set  aside.  If 
there  are  findings,  sufficient  In  tbemselves  to 
support  the  order,  that  do  fall  strictly  within 
the  Issues  made  by  the  petition,  the  order 
will  be  allowed  to  stand,  even  though  there 
are  others  which  are  outside  of  the  issues. 
Such,  we  find,  is  the  case  here.  Tbe  court 
below  found  that  tbe  wife  was  not  made 
aware,  until  long  after  the  decree  of  divorce 
was  entered,  of  her  r!ghts  as  a  defendant  In 
that  action,  or  of  the  fact  that  the  action 
was  one  for  divorce,  and  that  she  was  pre- 
vented from  acquiring  such  knowledge  by  the 
false,  deceitful,  and  fraudulent  representa- 
tions made  to  her  by  her  busband.  TMs 
finding  alone  is  sufficient  to  sustain  tbe  vaca- 
tion of  the  decree,  and,  as  it  falls  strictly 
within  the  allegations  of  the  petition,  it  fol- 
lows tbat  the  orders  sought  to  be  reviewed 
moat  be  affirmed;  and  it  Is  so  mrdered. 

HADLEY.  ANDERS,  MOUNT,  and  DUN- 
BAB,  JJ^  concur. 


KOHN  v.  FISHBAOH. 

(Supreme  Court  of  Washington.     Oct.  14, 
1904.) 

VBAnDULKlfT  CORTSTANOBS— BU.ni  IN  8UZ.K— 
RATUTBS  —  ROHCOHFLXANOB— OABNIBHKSIIT 
— TBUBTB— VALUl  OF  FBOFBBTT. 

X.  Where  defendant  imrcbased  from  a  debtor 
a  8to^  of  goods  In  bnlK,  without  obtaining  from 
him  his  verified  statement  of  his  Indebtedness 
on  accoont  of  the  purchase  of  the  ^oods,  and  of 
the  names  of  his  creditors,  and  without  seeing 
that  the  purchase  price  was  applied  to  the  [ny- 
ment  of  the  vendor's  bona  fide  creditors,  etc., 
as  required  by  statute  regulating  sales  in  bulk, 
defendant  beaune  a  trustee  of  the  property  pur- 
chased and  responsible  to  the  seller's  creditors 
for  tbe  disposition  thereof. 

2.  Where  defendant  purchased  a  debtor's  stock 
of  goods  without  comiuying  with  a  statute  regu- 
lating sales  in  bulk,  ft  was  no  answer  to  a  gar- 
nishment on  behalf  of  one  of  the  seller's  cred- 
itors to  recover  a  debt  for  certain  of  the  goods 
■o  transferred  that  the  gamiabee  at  the  time  of 
the  nmlshment  did  not  ttave  any  of  the  proper- 
ty en  the  seller  in  his  possession  and  was  not 
Indebted  to  him. 

3.  Where  defendant  purchased  the  stock  of 
goods  of  a  debtor  without  coroplylne  with  tbe 
statute  r^nlatlng  sales  in  balk,  and  the  trial 
coort  found  that  the  goods  were  worth  more 
than  tbe  aawnnt  due  plaintiff  from  tJie  seller,  it 


was  imniaterial  that  the  value  of  the  goods  at 
the  time  the  same  were  disposed  of  by  the  ven- 
dee was  not  shown. 

Appeal  from  Superior  Court,  Walla  Walla 
County ;  Thos.  H.  Brents,  Judge. 

Action  by  Charles  Kohn  against  N.  B.  Fish- 
bach.  From  a  Judgment  in  favor  of  defend- 
ant; plaintiff  appeals.  Beversed. 

Sbaipsteln  &  Sfaarpstein,  for  appellant 
P.  J.  Oavanaugh,  for  respondoit, 

DUNBAB,  J.  This  actlMi  was  commenced 
by  plalntlfr  against  defendant  on  February 
24,  1903,  by  the  flllng  of  an  affidavit  for  a 
writ  of  gamlahment  directed  to  said  defend- 
ant; said  affidavit  alleging  that  defendant 
was  indebted  to  one  Bol  Hardman,  and  had 
In  his  possession  and  under  his  control  per- 
sonal property  beltni^ng  to  said  Hardman. 
The  answer  was  a  denial  of  these  allegations. 
The  reply  set  up  the  fact  tiiat  Hardman  had 
engaged  In  a  retail  hoslness  In  Walla  Walla 
county,  and,  while  so  engaged,  bad  become 
indebted  to  plaintiff  for  goods  purchased 
from  plaintiff  and  uaed  in  said  retail  busl- 
ness  aa  a  part  of  the  stock  in  trade;  that 
while  so  Ind^rted  reapra^ent  purchased  said 
stocfe  in  bulk  from  Hardman,  paying  to 
Hardman  the  purchase  price  of  said  stock, 
without  complying  with  the  provisions  of  an 
act  entitled  "An  act  to  regulate  the  purchase, 
j  sale,  transfer,  and  incumbrance  of  stocks  of 
I  goods,  wares,  or  merdiandiae  in  bulk,  and 
prescribing  penalties  for  the  violation  there- 
of." The  court  ftnmd  upon  the  trial,  in  sub- 
stance, tbe  following  facts,  vis.:  Tbat  be- 
tween the  25th  day  of  March,  1897,  and  the 
11th  day  of  April,  1001,  said  garulshor,  plaln- 
tUf  in  the  principal  case,  sold  and  delivered 
to  one  Sol  Hardman,  defendant  In  tbe  prin- 
cipal case,  who  was  then  carrying  on  the 
business  of  a  retail  liquor  and  dgar  dealer  at 
Waitsbnrg,  in  Walla  Walla  county,  divers 
and  sundry  goods,  wares,  and  merchandise, 
to  be  uaed  1^^  tbe  said  Hardman  in  his  said 
business,  and  which  became  a  part  of  his 
Btodc  of  merchai^lae  used  therein;  that, 
after  making  divers  and  anndry  payments, 
Hardman  wu  indebted  to  aald  garnishor  on 
the  18th  day  of  Deconber,  1901,  on  said  sale 
of  goods,  in  the  sum  of  9281.19;  tttat  on  the 
10th  day  of  March,  1902,  Hardman,  in  con- 
tideratlon  of  the  sum  at  yi.435,  sold  and  de> 
llvered  to  said  garnishee  his  said  stodc  of 
goods,  wares,  and  merchandise  in  bulk ;  that 
the  said  garnishee,  upon  tbe  purchase  of  said 
stock,  settled  with  Hardman  and  paid  him 
therefor,  without  having  obtained  from  blm 
bis  verified  statanent  of  his  indebtedness  on 
account  the  purchase  of  said  ato<k,  or  of 
the  names  of  his  creditors,  and  without  see- 
ing that  the  purchase  price  of  the  goods  was 
aK>lled  to  ttie  payment  of  tbe  bona  fide 
claims  of  his  said  credltprs,  and  without  pay- 
ing said  claims  of  said  garnishor,  who  waa 
Qien  one  of  hla  creditors  to  the  extent  and 
amount  above  stated;  that  the  stock  of 
goods,  wares,  and  merchandise  was,  at  the 
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time  of  said  sale  of  Bald  Hardman  to  said 
garnlsbee,  worth  more  than  the  amoont  of 
Bald  ludebtedneag  of  Hardman  to  the  gar- 
nishor ;  that  afterwards,  on  the  12tb  day  of 
March,  1902,  said  garnishee  sold  and  deliv- 
ered to  one  Grossmlller,  for  a  consideration 
which  the  erldeDce  did  not  disclose,  said 
business  and  eald  stock  of  goods,  and  wholly 
imrted  with  the  possession  and  control  there- 
of ;  that  the  action  had  been  commenced  by 
the  garnishor  against  Hardman  for  the  re- 
covery of  the  aforesaid  Indebtedness  and 
Judgment  recovered,  and  that  the  writ  of 
garnishment  had  Issued,  but  that,  at  the  time 
of  the  service  of  said  writ  of  garnishment, 
Bald  garnishee  was  not  indebted  to  Hardman 
in  any  sum  whatever,  and  had  not  in  bis  pos- 
session or  under  bis  control  any  personal 
property  or  effects  of  Hardman;  and,  as  a 
conclusion  of  law,  that  said  garnishee  was 
entitled  to  the  Judgment  and  order  of  the 
court  discharging  him,  and  was  entitled  to  re- 
cover by  said  order  and  Judgment  his  costs 
and  dlsbnrsements.  Judgment  was  entered 
In  accordance  with  the  findings,  and  from 
such  Judgment  this  appeal  Is  taken. 

It  seems  to  as  that  the  court  placed  too 
literal  a  construction  upon  the  statute,  which 
provides  that  the  garnishee  Is  amenable  to 
the  writ,  first,  where,  at  the  time  of  Its  seir- 
Ice  upon  blm  or  at  the  time  of  answering  It, 
he  was  Indebted  to  defendant  In*  the  action 
to  which  the  garnishment  proceeding  is  aux- 
iliary; or,  second,  where,  at  one  of  those 
times,  be  had  In  his  possession  or  under  his 
control  personal  property  or  eflCects  belong- 
ing to  such  defendant  It  la  true  the  gar- 
nishee answered,  and  probably  In  accordance 
with  the  facts,  that  he  did  not  at  that  time 
have  any  of  the  property  of  the  defendant  in 
his  possesfilon,  and  that  be  was  not  indebted 
to  him.  But  in  contemplation  of  law,  he 
had  the  property  of  the  defendant  In  his 
bands,  because,  having  purchased  the  prop- 
erty In  fraud  of  law,  without  complying  with 
tlie  provisions  of  the  law  in  relation  to  sales 
of  property  In  bulk,  he  stood  in  the  position 
of  a  trustee  of  the  property,  responsible  to 
the  cestui  que  trust  or  the  creditors  for  the 
disposition  of  such  property.  It  is  unneces- 
sary to  cite  authorities  on  the  general  propo- 
sition, for  it  has  been  held  by  this  court.  In 
Fltz  Henry  v.  Mnnter,  74  Pac.  1003,  that  such 
was  the  position  of  the  purchaser  who  pur- 
chased without  complying  with  the  law ;  the 
court  saying:  "We  are  all  of  the  opinion 
that  the  sale  of  these  goods  was  a  sale  In 
bulk  within  the  contemplation  of  the  act 
which  also  provides  that  snch  sale  shall  be 
void.  We  also  think  that  the  object  of  this 
law  was  to  hold  the  goods  of  debtors,  under 
snch  circumstances,  as  a  trust  fund  for  the 
beupflt  of  alt  the  creditors,  and  to  hold  the 
purchaser  In  possession  as  a  trustee  for  such 
creditors."  See,  also,  Millar  &  Co.  t.  Plass. 
11  Wash.  237,  39  Pac.  ftlO. 

As  to  the  proposition  that  the  evidence 
does  not  dhow  the  value  of  the  property  at 


the  time  the  same  waa  dUfwaed  of  by  the 
froudnlent  v»dee,  the  And  toga  of  fact  show 
that  the  gamlrtiee  purchased  thiB  pro{>erty. 
paying  therefor  $1,435,  and  that  the  same 
was  of  more  value  than  the  amount  appel- 
lant claimed. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  Inatmctlons  to  pro- 
ceed In  accordance  wltb  tbia  opinion. 

tULLERTON,  C.  J.,  and  HADLET  and 
MOUNT,  JJ.,  concur. 


THAYER  et  9\.  v.  SPOKANE  COUNTY. 
(Supreme  Court  of  WashlngtML     Oct  14^ 

1904.) 

BOURDARIBS — QOVERNUCNT  SOBVXT8— COBRBSa 
—ACTUAL.  EfiTABLISHMENT-— 1TXI.D  NOTES 
—EVIDENCE. 

1.  The  actoal  point  of  establlBbment  of  the 
corner  of  a  quarter  section  of  land  by  govern- 
ment surveyors  Is  entitled  to  precedence  over 
the  field  notes,  provided  such  actual  location  is 
shown  by  clear  and  convlacing  proof. 

2.  In  an  action  for  damages  for  the  location 
of  a  road  over  plaintiff's  property,  evidence  re- 
viewed, and  held  to  sustam  a  finolog  that  the 
boondary  of  the  section  containing  plaintiff's 
land  did  not  include  the  road. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Kennan,  Judge. 

Action  by  John  Thayer  and  another  against 
Spokane  county.  From  a  Judgment  in  favor 
of  defendant  plaintiffs  appeaL  Affirmed. 

W.  J.  Thayer,  for  appellants.  Horace  Kim- 
ball and  Miles  Folndexter,  Cor  respondent. 

HADLBY.  J.  Appellants  broogbt  tbls  ac- 
tion agalnat  Spokane  conn^,  and  alleged 
that  on  the  1st  day  of  March.  1896,  they 
were  seised  and  possessed  of  a  certain  de- 
scribed 80-acre  tract  of  land  In  said  county; 
that  about  said  date  the  county,  without 
their  consent,  forcibly  entered  upon  and  took 
possession  (tf  a  strip  of  land  40  feet  in  width- 
extending  aonss  the  aforesaid  tract  which 
strip  Is  now  known  as  the  '*exten8lon  of  the 
Bntberford  road";  that  Bald  comity  has  ever 
since  had  said  strip  without  consent  of  ap- 
pellants. Damage  to  the  land  In  the  sum  of 
$120  Is  alleged,  and  Judgment  Is  prayed  for 
said  sum,  together  with  Judgment  awarding 
tbe  possession  of  said  strip  to  appellants. 
An  Injunction  against  the  county  Is  also 
sought  to  prevent  the  continuance  of  the  acts 
charged.  The  county  answered,  denying  tbo 
material  allegations  of  the  complaint  and 
alleged  afl9rmatlvely  the  due  establUibment 
of  a  hl^way  upon  said  strip  of  land  on  tbe 
6th  day  of  September,  1895;  that  the  then 
owner  of  the  land  consented  to  the  establish- 
ment of  tbe  road  and  waived  all  claims  for 
damages.  It  appears  tliat  the  legal  title  to 
the  land  was  then  In  tbe  Northern  Pacific 
Railroad  Company,  but  appellants  claimed 
some  Interest  therein.   It  Is  further  averred 
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tbat,  immediately  after  the  establishment  of 
tlw  road.  It  was  opened  for  travel,  and  hai 
erer  since  been  traveled  \>j  the  pnbUc  and 
kept  open  at  public  e^ense.  Tbe  cause  was 
tried  before  the  court  without  a  Jury,  the 
Jury  being  waived,  and  Judgment  was  en- 
tered dismissing  the  action  and  awarding 
costs  to  the  county.  Tbe  plaintiffs  hare  ap- 
pealed. 

The  principal  errors  assigned  are  based 
upon  the  court's  findings.  It  is  claimed  that 
the  court  erred  in  finding  that  tbe  true  north- 
east comer  of  the  N.  W.  ^  of  the  section  is 
at  tbe  point  where  respondent's  witnesses 
claimed  it  to  be,  and  not  at  a  point  80  feet 
west  thereof;  as  claimed  by  appellants. 
If  the  comer  was  located  by  the  govem- 
ment  surveyors  where  tbe  county  contends 
they  located  it,  then  under  no  view  of  the 
case  Is  the  road  upon  appellants*  land.  The 
actual  point  of  establishment  must  govern, 
without  regard  to  what  the  field  notes  may 
■ay.  If  its  location  is  shown  by  clear  and  con- 
vincing proof.  Gadeau  t.  Elliott,  7  Wash. 
205,  84  Pac.  916.  The  testimony  In  belialf 
of  appellants  consists  of  their  own  and  that 
of  some  others,  who  say  they  have  seen  a 
stake  at  the  point  for  which  they  contend. 
Appellants  also  claim  to  have  measured  the 
distance  from  the  northeast  comer  of  tbe 
section  to  a  point  on  the  north  section  line, 
aljput  40  chains  west  from  the  northeast  oor- 
ner,  near  which  point  they  say  they  found 
a  stake  having  the  appearance  and  marks  of 
a  government  stake.  Neither  the  appellant 
who  made  the  measurement  nor  bis  assistant 
was  a  surveyor,  and  they  used  an  ordinary 
chain,  measuring  along  a  fence  which  they 
assumed  to  be  upon  and  following  the  section 
line.  Appellants  therefore  contend  that  they 
and  their  witnesses  trnve  actually  seen  the 
stake  at  its  original  location,  and  that  they 
are  also  sustained  by  the  govemment  field 
notes,  which  Indicate  the  location  of  the  post 
as  being  39.84  chains  west  of  the  aforesaid 
northeast  comer.  Appellants  also  testified 
that  trees  substantially  corresponding  with 
monnments  described  bi  the  field  notes  were 
there  when  they  first  saw  the  stake  at  this 
location,  but  that  they  are  not  there  now. 
Surveyors  testified  In  behalf  of  respondent 
that  tiiey  have  seen  the  stake  and  located 
the  comer  at  the  point  where  the  county  con- 
tends it  was  originally  placed.  The  surreyor 
who  laid  out  the  county  road  found  the  stake 
there,  and  also  found  one  of  the  witness 
trees;  the  marks  having  been  made  by  a 
surveyor's  scroll.  The  other  witness  tree 
was  g/>ne.  He  testified  that  the  marks  upon 
the  stake  and  tree  were  very  old,  and  that 
there  was  much  undergrowth  surrounding 
the  stake,  Indicating  that  It  had  not  been  dis- 
turbed for  a  good  many  years.  Another  sur- 
veyor at  another  time  searched  for  the  cor- 
ner, and,  while  he  did  not  find  the  stake  dis- 
covered by  the  other  witness,  he  did  Qnd  the 
witness  tree,  and  located  the  comer  within 
a  few  feet  of  tbe  stake  found  by  the  other 


witness.  He  also  discovered  that  some  of 
the  marks  on  the  tree  tiad  been  cut  off,  but 
the  mai^  of  the  scroll  was  still  to  be  seen. 
Still  another  surveyor  made  an  independent 
examination  for  tbe  comer,  and  discovered 
the  same  witness  tree  fonnd  by  tbe  other 
two;  also  the  remains  of  old  trees  lying  on 
the  ground  In  the  direction  of  the  other  bear- 
ing tree,  as  the  direction  is  indicated  by  the 
field  notes.  Tbe  original  survey  was  made  in 
1888.  Appellants  admit  that  what  looked 
like  a  govemment  stake  stood  from  1890  un- 
til 1896  at  the  point  which  all  the  surveyors 
substantially  agree  is  the  true  comer,  but 
they  contend  tliat  it  was  a  spurious  stake. 
We  think  the  evidence  falls  to  show  that  the 
stake  was  not  tli«re  prior  to  1890.  It  is  tme, 
tlie  fact  as  to  the  tme  original  location  Is  to 
be  determined  from  any  satisfactory  and  con- 
vincing evidence.  Tbe  testimony  of  others 
may  be  as  convincing  as  that  of  surveyors, 
and  it  is  not  a  matter  to  be  proven  merely 
by  the  testimony  of  experts.  The  weight  of 
each  witness'  testimony  must  depend  upon 
his  opportunity  for  knowledge  about  the 
subject,  controlled  to  some  extent  by  his  ap- 
pearance as  to  candor  and  tratlifulness,  and 
also  by  his  Interest  in  the  subject-matter. 
However,  from  the  well-known  experience  of 
surveyors  in  such  matters,  it  is  not  unrea- 
sonable that  the  trial  court  may  have  at- 
tached mach  weight  to  their  testimony  in 
this  case. 

Appellants  contend  that  the  field  notes 
measurement  from  tbe  northeast  corner  sup- 
ports their  claim  and  should  be  taken  as  con- 
clusive; but  it  la  a  well  established  principle, 
and  we  have  already  observed,  that  the  ac- 
tnal  location  controls  independent  of  the  field 
notes,  If  that  location  Is  determined  by  other 
convincing  testimony  to  differ  from  the  one 
Indicated  in  the  field  notes.  This  mle  is  ad- 
mitted by  appellants,  but  they  contend  that 
the  proofs  submitted  by  respondent  In  this 
case  are  not  clear  and  convincing,  and  that 
the  circumstance  that  the  distance  men- 
tioned in  the  field  notes  comes  substantially 
to  the  location  of  the  stake  found  by  them 
should  be  held  to  so  reinforoe  their  testimony 
as  to  make  It  conclusive.  It  will  be  remem- 
bered, however,  that  no  witness  trees  now 
exist  at  appellants'  asserted  location,  while 
there  is  one  which  speaks  for  the  other  lo- 
cation. An  existing  monument  must  be 
taken  as  a  strong  factor  in  determining  ft 
dispute  of  this  kind.  Moreover,  tbe  evidence 
is  not  conclusive  that  tbe  measurement  was 
correctly  made  by  appellants.  It  does  not 
appear  that  the  appellant  and  his  assistant 
who  made  the  measurement  were  surveyors, 
and  it  may  be  assumed  that  they  were  not 
accustomed  to  handling  a  chain.  It  also  ap- 
pears that  they  followed  a  fence,  assuming 
it  to  be  upon  a  direct  line;  but  the  proofs 
do  not  show  that  It  was  so  located  or  that  it 
followed  tbe  section  line.  Further  circum- 
stances are  also  prominent  in  the  case.  One 
of  tbe  appellants  says  that.  In  1888,  he  first 
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saw  the  stake  and  monumeats  wbere  he 
claims  the  true  corner  to  be,  and  that  In  1890 
he  first  saw  the  stake  and  witness  tree  at 
the  point  where  the  county  claims  the  cor- 
ner to  be.  He  resided  upon  the  land  from 
1891,  knew  of  the  location  of  the  road  in  1895, 
built  his  fence  on  the  line  of  the  road  in  1S96 
In  pursuance  of  direction  by  the  road  supov 
visor,  and  yet  until  1902  be  took  no  steps  to 
assert  his  claim  that  the  stake  he  says  he 
discovered  In  1888  represented  the  true  cor- 
ner. These  circumstances  the  trial  court 
doubtless  weighed  as  against  the  good  faith 
of  his  present  contention.  There  was  evi- 
dence as  to  the  mutilation  of  the  bearing  tree 
at  the  location  claimed  by  the  county.  By 
whom  or  in  pursuance  of  what  motive  this 
was  done  does  not  appear.  This  is  a  mere 
question  of  evidence,  and  we  are  unwilling 
to  say  that  the  trial  court,  who  heard  and 
saw  all  these  witnesses  testify,  observing 
their  demeanor,  apparent  candor  or  lack  of 
candor,  as  well  as  their  apparent  knowledge 
upon  the  subject,  was  not  Justified  In  finding, 
as  be  did,  that  the  weight  of  the  testimony 
showed  the  comer  as  claimed  by  tbe  county 
to  be  the  true  original  location. 

It  Is  also  assigned  that  the  court  erred  in 
denying  the  motion  for  new  trial.  The  mo- 
tion is  based  chiefly  upon  a  claim  of  newly 
discovered  evidence.  We  have  read  the  afl3- 
davlts  in  support  thereof,  and  also  a  counter 
affidavit,  all  of  which  are  included,  in  the 
statement  of  facts.  Aside  from  any  ques- 
tion of  diligence  to  obtain  the  suggested  evi- 
dence for  the  former  trial,  the  affidavits  In 
the  record  show  that  what  is  not  merely 
cimiulatlve  Is  of  a  disputed  character,  and 
we  think  It  was  not  error  to  deny  the  new 
trial. 

The  Judgment  Is  affirmed. 

FULLBBTON,  O.  J.,  and  DUNBAR.  AN- 
DBBflk  and  MOUNT,  JJ.,  concur. 


STATE  cz  reL  OASEDT  INTERSTATE 
FISHERIES  OO.  et  aL 

(Boimme  Court  of  Washington.    OcL  17. 
1904.) 

BnSIVBaS-^UElfOVAIr-UTIEW. 

1.  While  a  receiver  majr  appeal  from  orders 
relating  to  bis  compensation,  his  accounts,  or 
his  acts  as  receiver,  lie  cannot  lodividuallr  com- 
plain of  an  order  mnoving  bim  from  his  receiv- 
ershiph 

Writ  of  review  by  the  state,  on  relation  of 
George  S.  Casedy,  against  tiie  Interstate 
Fisheries  Company  and  another.  Affirmed. 

H.  E.  Foster,  for  plaintiff. 

FULLERTON,  a  X  This  Is  an  applica- 
tion for  a  writ  of  review.  From  the  affidavit 
filed  In  support  of  the  application  It  appears 
that  the  applicant  was,  at  the  suit  of  a  cred- 
itor, appointed  receiver  of  the  Interstate 


1 L  Bm  Rectiven,  vol.  42,  Cent  Di*.  |  111. 


Fisheries  Company,  an  Insolvent  corporation ; 
that  he  duly  qualified  as  such  by  giving  bond 
and  taking  the  oath  of  office;  that  be  there- 
upon entered  upon  his  duties  as  such  receiv- 
er, and  continued  In  the  performance  thereof 
until  Atiguat  8,  1904.  when  he  was  removed 
by  the  court  on  the  application  of  an  inter- 
vener in  the  suit  In  which  he  was  originally 
appointed.  The  removal  was  made  by  a 
Judge  pro  tempore,  and  it  is  alleged  that  the 
Judge  was  without  right  to  bear  such  an  ap- 
plication, that  be  refused  to  hear  certain  evi- 
dence offered  by  the  applicant,  and  that  he 
otherwise  acted  arbitrarily  In  the  promisee. 

We  are  of  the  opinion  that  no  cause  for  Is- 
suing the  writ  Is  shown.  No  matter  how 
much  the  receiver  may  feel  aggrieved  at  the 
action  of  the  court  In  removing  him,  he  Indi- 
vidually cannot  complain.  A  party  to  the 
action  has  an  Interest  In  the  personnel  of  the 
receiver,  and  It  might  be  that.  If  the  court 
should  arbitrarily  remove  one  and  appoint 
another,  he  could  have  the  orders  reviewed 
In  some  way;  but  no  such  right  belongs  to 
the  receiver.  He  may  have  orders  relating 
to  his  compensation,  bis  accounts,  or  his  acts 
while  receiver  reviewed,  when  he  is  aggriev- 
ed by  such  orders;  but  whether  he  personal- 
ly shall  or  shall  not  continue  as  receiver  Is  a 
question  he  has  no  right  to  litigate. 

HADLEY,  ANDERS,  MOUNT,  and  DUN- 
BAR, JJ.,  concur.  * 


IVERSON  V.  McDonnell. 

(SnpToae  Court  of  Washington.     Oct  14, 
1904.) 

nuDiniw-uonT  to  assuhs  ahkniweht— 

XNJUBT  to  nPLOT^AOnON  AOAIKST  hc- 
PLOTBR—BVIDBROK  OF  niPLOTEBS'  LUBZI,> 

rrr  insurance  —  oBJXonona  —  cbedibiutt 

or  DEFENDANT. 

1.  Where  an  Issue  is  tendered  in  the  testi- 
mony without  objection,  and  testimony  thereon 
is  offered  by  both  parties,  the  court  may  consid- 
er the  pleadings  amended  to  onbraoe  tat  Issue, 
and  submit  it  by  instructions. 

2.  It  la  error,  in  an  action  against  an  em- 
ployer for  injury  to  an  employ^,  to  allow  plain- 
tiff to  get  before  the  jury  the  fact  that  defend- 
ant carries  employers  liability  Insurance. 

3.  The  simpje  objection,  "I  object,"  to  the 
question,  in  an  action  against  an  employer  for 
injury  to  an  employfi,  "AnA  In  case  a  judgment 
is  rendered  against  you  in  this  case  you  will 
be  the  one  that  will  have  to  pay  It,  will  you 
not?"  is  snfficieut,  the  further  objection,  "I 
object  as  incompetent,*'  having  been  urged  to  the 
same  character  of  questions  propounded  for  the 
same  purpose — to  snow  that  an  employers'  lia- 
bility company,  instead  of  defendant,  would  be 
responsible  for  the  Judgment ;  so  that  both  court 
and  counsel  were  fully  advised  of  the  object  of 
the  question  and  of  the  scope  of  the  objection. 

4.  'Evidence  that  an  employer  sued  for  injury 
to  an  employe  carries  employers'  liabill^  in- 
surance Is  not  admissible  to  affect  defendsn^a 
credibility,  It  having  the  ^lect  to  strengthtti  hia 
testimony. 

Appeal  from  Superior  Courts  Kins  Ooanty ; 
Arthur  E.  Orlffln,  Judge. 

Action  by  George  Iverwn,  Hennr  Itn^ 
BOD,  his  guardian  ad  litem,  agaUut  John  W. 
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McDonnelL    Judgment  ftw  plalntUE, 
tendant  anpeatai  Bereraed. 

Piles,  Donworth  &  Howe,  for  appellant 
W.  Sinks  Fergnson,  (or  reqrandent. 

DUNBAB,  J.  BeqDondrait  aoed  appellant 
for  $20,000  damagea,  claiming  that  he  had 
loat  tbree  flngm  of  hla  right  hand  bj  reason 
of  appellantfs  negligence  In  not  famishing 
reqwDdent  with  snltable  machinery  to  woriE 
with  In  hla  ahlngle  mill,  which  he  was  then 
opoatli^  Judgment  was  recovered  for  $2,- 
OOa  This  appeal  la  fnnn  such  judgment 

Several  errors  are  alleged,  the  firat  being 
that  the  saperlw  coart  erred  In  allowing 
counsel  for  respondent  to  get  before  the  Jury 
the  fact  that  appellant  carried  employers' 
liability  Insurance.  Other  errors  assigned 
are  upon  the  introdoctiou  of  testimony,  and 
InstmctlQns  ^ven  and  refused  by  the  court 
and  the  rtfnaal  of  the  court  to  grant  a  asor 
suit  There  seans  to  us  to  be  no  mexlt  in 
the  asslgnmaita  in  relation  to  the  admlsslcni 
or  rejectl<m  of  testimony  or  the  giving  or  re* 
fusing  to  ^ve  Instructions.  Without  spedfl- 
cally  reviewing  the  Instructions,  it  seems  to 
OS  that  tb^  e^licitly  and  clearly  state  the 
law  pertinent  to  the  cue.  It  Is  true  that  the 
court  instructed  the  jury  as  follows:  "If  you 
find  from  the  evidence  that  the  vice  principal 
promised  plalntUT  to  put  the  maebluCTy  and 
appliances  In  good  shape,  and  that  plaintiff 
relied  upon  aaid  prmaise,  and  ms  lulled  into 
a  feeling  of  security  by  reason  of  such  prom- 
ise, and  was  tber^  induced  to  continue  at 
such  work ;  and  if  he  was  injured  by  reason 
of  defOidanfa  failure  to  perform  such  prom- 
ise plaintiff  may  recover  for  such  iojniy,  pra^ 
vlded  you  believe  that  he  waa  in  the  exercise 
of  reasonable  care  to  prevent  audk  Injury  at 
the  time  of  Ita  occurrence."  And  It  is  also 
true  that  under  the  pleadings  no  issue  of  this 
fact  Is  tendered.  But  the  record  ahowa  that 
the  issue  was  toidwed  in  the  testimony, 
without  objection,  and  that  testimony  on  this 
propodtlon  was  offered  by  both  the  anwUant 
and  respondent  and,  such  being  the  case,  the 
court  was  Justlfled  In  oonsidenng  the  plead- 
Ings  amended  to  onbraoe  the  issue  of  fact 
contested. 

The  first  error  assigned  is,  however,  we  are 
forced  to  omdude,  well  takoL  Upon  the 
cross  examination  of  the  defendant  McDon- 
nell, the  foUowing  occurred:  "Q.  (By  Mr. 
Ferguson,  counsel  for  reqxmdenQ:  Mr.  Mc- 
Donnell, you  were  the  owner  and  had  posses- 
sion and  ran  the  shingle  mill  in  Ballard, 
where  George  was  working  at  the  time  of  the 
injury?  A.  I  am  the  owner  of  the  mill,  yes. 
Q.  And  in  case  a  Judgment  Is  rendered 
against  yon  in  this  case,  you  will  be  the  one 
who  would  have  to  pay  it  will  you  not? 
Mr.  Howe  (counsel  for  appellant):  I  object 
The  CSonrt:  Objection  overmled.  Exception 
noted  for  the  defendant.  A.  I  suppose  so.  I 
dtmt  know.  Q.  Too  don't  know?  A.  I  pre- 
sume  BO.  Q,  Now,  I  will  ask  you  If  it  la  not 
a  fact  that  yon  carry  inaarance  on  your  men? 


CJertaih  Insurance  omqiany  will  have  to  pay 
at  least  a  part  of  that  Judgment?  A.  J  carry 
insurance— accident  Insurance.  Q.  Well,  an- 
swer the  question.  A.  I  carry  insurance — 
accident  insurance  Q.  And  tlw  company  will 
have  to  pay  at  least  a  iiart  of  the  Judgment 
yon  answer?  A.  I  do  n0t  know,  whether  the 
company  will  pay  it  or  not  <).  Who  pays 
the  law  firm  of  PUea,  DonworUi  ft  Howe, 
you  or  the  insurance  company?  Mr.  Howe: 
I  object  as  Incompetent  'Mr.  Ferguson: 
The  question  is  asked  for  the  purpose  of  af* 
fecting  the  credJbUlly  of  the  witness.  I  wish 
to  know  what  his  interests  are  in  this  case, 
and  It  haa  tieen  decided  hy  our  Suprame 
Court  tiiat  it  is  eompetent  The  Court:  Ob- 
jection sustained.  Bxcq»tlon  noted  for  the 
plaintiff."  It  la  a  fundamental  principle  or 
law,  too  well  eatabllsbed  to  require  the  dta- 
tloD  of  authority,  that  testimony  should  not 
be  Introduced  In  a  lawsuit  which  Is  not  per- 
tinent to  the  Issues  involved;  and  It  could 
make  no  dlffwmce,  so  far  as  the  merits  of 
this  case  are  concerned,  whether  the  Jndg- 
m«it  which  the  respondent  hoped  to  obtain 
should  be  paid  by  the  appellant  or  by  an  In- 
surance company.  The  pertinent  questions, 
under  the  issues,  for  the  Jury  to  determine, 
were  whether  or  not  the  impellent  had  been 
guilty  ci  negllgmce  which  was  the  proxi- 
mate cense  of  the  respondent's  injury,  and 
whether  or  not  the  respondent  had  been 
guilty  of  oonteibutory  negligence.  Any  testi- 
mony tending  to  throw  ll^t  uptm  these  two 
propositions  waa  pertinent  and  competent 
Any  other  testimony  would  have  a  tendency 
to  ^thOT  confuse  ot  inflame  the  minds  of  tlie 
Jurors.  In  Manlgold  v.  Blade  Blver  Trac- 
tion Co.  (Sup.)  80  N.  T.  Supp.  861— an  action 
for  Injuries  to  a  passenger — after  an  objec- 
tion had  been  sustained  to  a  question  asked 
defoidant^B  witness  on  eroas-examlnaUon  as 
to  whom  a  doctor,  who  accompanied  the  wit- 
nesses on  a  visit  to  plaintiff,  represented, 
plaintiff's  counsel  asked  witness  whether 
such  doctor  did  not  go  to  settle  with  plain- 
tiff,  and  whether  he  was  not  representing  an 
Insurance  company  back  of  defendant  to 
which  defendants  counsel  at  once  dijected, 
and  whldi  was  not  allowed  to  be  answwed. 
Hdd,  that  the  asking  of  such  question  con- 
stituted reversible  error,  whera  It  did  not  af- 
flrmativdy  appear  that  it  did  not  affect  the 
verdict  though  the  court  instructed  the  Jury 
that  tiny  should  not  regard  It  That  case 
seems  to  be  parallel  with  the  case  at  bar, 
the  question  in  one  instance  having  reference 
to  a  dotcor.  In  the  other  a  lawyer.  In  pass- 
ing opcm  this  question  the  court  said:  "The 
law  la  wdl  settled  that  it  Is  Improper  to 
show,  tai  an  action  of  negligence,  that  the  de- 
fendant la  Insured  against  loss  in  case  of  a 
recovery  against  it  on  account  of  Ite  negli- 
gence. This  was  expressly  held  In  the  case 
of  Wildrlck  t.  Moore,  66  Hun,  6S0,  22  N.  7 
Snpp.  1119.  It  is  not  pn^ier  to  inform  the 
Jury  of  such  fact  In  any  manner.  It  Is  not 
material  to  any  issue  involved  in  the  trial  of 
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the  actfon,  and  oertalnl^  plalnWrt  ooonsd 
ought  not  to  be  permitted  to  do  indirectly 
whathemmldnot  be  permitted  to  do  direct- 
ly. The  fact  that  the  defendant  in  this  ac- 
tion was  Insured  was  brought  to  the  knowl- 
edge of  Oe  Jury  aa  conclnatvely  by  what  oc- 
curred as  If  tiie  question  bad  been  answered 
in  the  afflrmatlTe,  and  It  Is  evident  tbat  the 
question  was  aaked  and  the  Inquiry  pressed, 
even  af the  mUi^  of  the  court  that  It  was 
Incompetent,  for  the  very  purpose  of  getting 
such  fact  before  the  Jury.  Immediately  be- 
fore the  direct  question  was  asked,  the  court 
had  ruled  that  the  Inquiry  as  to  wbo  Dr. 
Rockwell  represented  was  incranpetent,  and 
the  objection  to  tbat  question  was  sustained, 
and  yet  plaintiff's  counsel  then  asked  the  di- 
rect questitm,  which  was.  In  effect,  a  state- 
ment that  there  was  an  Insurance  company 
back  of  tbe  defendant  In  order  to  protect 
the  defendant,  ito  oounsel  was  forced  to  ob- 
ject to  the  question,  and  yet  by  doing  so  be, 
in  effect,  admitted  the  fact;  otherwise  no 
objection  would  have  been  made.  It  Is  true 
tbe  learned  trial  court  properly  struck  out 
the  answer,  and  Instructed  the  Jury  not  to 
consider  It;  but  plaintiff's  counsel  Improper- 
ly got  the  fact  before  the  Jury-Hi  fact  which 
be  knew  be  was  not  entitled  to,  and  which 
the  court  had  Just  excluded  by  its  ruling. 
We  think  this  constituted  error  which  re- 
quires a  reversal  of  tbe  Judgment."  In  tbe 
case  at  bar  It  Is  true  the  question  as  to  wbo 
employed  tbe  attorneys  for  tbe  defense  was 
sustained  tbe  court,  but  as  was  said  by 
the  New  Tork  court  It  bad  to  be  done  over 
the  objection  of  the  defense,  the  urging  of 
wbldi  was  practically  an  admission  of  tbe 
fact  But,  in  addition  to  this,  over  tbe  ob- 
jection of  the  SKiellant  reqjondent^  counsel 
was  allowed  to  elidt  the  fact  tbat  the  appel- 
lant carried  accldrat  Insurance  vffoa  the  men 
In  his  employment,  ihe  result  of  which  would 
be.  as  the  Jury  well  knew,  to  relieve  the  ap- 
pellant from  tbe  pajrment  of  the  Juc^ment 

It  is  contended  by  the  respondent  tbat 
there  was  no  suiScient  objectlmi  to  this  tes- 
timony made  by  counsel  fOr  the  defense. 
But  the  testimony  and  objections  must  be 
considered  togetba  to  properly  determine 
this  question,  and,  while  it  Is  true  tbat  the 
objection  to  tbe  questton,  "And  in  case  a 
Judgmmt  is  rendwed  against  you  In  tills 
case  you  will  be  the  one  that  will  have  to 
pay  it  will  yon  not?"  was  simply  "I  object" 
tbe  further  objection  tbat  "I  object  as  In- 
competent" was  urged  to  the  same  charac- 
ter of  questtona  propounded,  for  the  same 
purpose,  via.,  to  show  that  tbe  Insurance 
company,  tnstead  of  tbe  appellant  would  be 
responsible  fOr  the  Judgment  We  think 
that  both  court  and  counsel  were  fully  ad- 
vised of  the  object  of  the  question,  and  of 
the  scope  of  the  objectlona  thereto.  It  Is 
true  tbe  respondent  said,  when  tbe  objec- 
tion was  made,  tbat  the  question  was  asked 
for  the  purpose  of  affecting  the  credibility 
of  tbe  witness;  tbat  be  wl^ed  to  know 


what  his  Interests  were  In  tiie  cam.  But  It 
seems  to  us  It  plainly  aK>ears  tiiat  tbe  pur- 
pose of  the  question  was  to  get  before  the 
Jury,  not  testiuKHiy  affecting  tbe  ciediUllty 
of  the  witness,  but  testimony  showing  tbat 
the  Judgment  would  be  paid  by  the  insur- 
ance company.  Instead  of  by  the  ai^wllant 
There  was  no  question  about  the  Interest  of 
the  witness  McDonnelL  He  was  tbe  de- 
fendant In  tbe  case;  had  testified  that  he 
was.  and  tbat  be  was  tiie  owner  of  the 
mill,  and  tbe  employer  of  tbe  plaintiff  In  the 
case.  And  tbe  testimony  sought  to  be  elicit- 
ed by  the  counsd  far  re^ndent  Instead  of 
affecting  his  credibility  by  showing  the  re- 
sponsibility of  tbe  Insurance  company  for 
tbe  Judgment  would  ten&  to  strengthen  tbe 
testimony  of  flie  witness  by  showing  that  he 
bad  no  interest  In  tbe  result  of  the  case 
Hence  it  Is  not  likely  tiittt  the  attorney  for 
the  respondent  asked  these  qnestlons  for  tbe 
purpose  of  stroigtheuing  tbe  testimony  of 
the  appellant  In  the  casa  To  the  effect  that 
It  Is  improper  practice  In  an  action  for  per- 
sonal injuries  for  counsel,  ^tber  by  testi- 
mony or  by  remarks  made  to  tbe  Jury,  to 
give  tbe  Jtiry  to  understand  tbat  an  Insur- 
ance company  Is  defending  the  case,  see, 
also,  George  A.  Fuller  Co.  v.  Darragb,  101 
IlL  App.  064;  Gosselmon  v.  Dnnfee  <N.  T.) 
^  N.  B.  4M;  Sawyer  t.  Anurfd  Shoe  Ca 
(Ha)  88  Atl.  8S&  It  la  said  by  counsel  for 
the  respondoit  that  these  cases  are  not  in 
point  But  wbll^  in  some  Instances,  the 
question  was  presented  In  a  different  form, 
they  all  proclaim  aa  reprehensible  the  prac- 
tice ot  endeavoring  to  get  before  a  JU17  tbe 
&ct  that  the  Judgment  sought  to  be  ob- 
tained will  have  to  be  iMld  by  an  Insurance 
company.  Instead  of  by  the  defendant  But 
even  In  the  absence  of  any  authority,  and  If 
tbe  question  were  preaoited  to  this  court  as 
a  matter  of  first  Impression,  we  should  with- 
out hesitancy  conclude  that  sucb  practice 
was  not  in  ooAformlty  with  general  princi- 
ples of  law,  and  binders,  ratter  than  aids, 
the  Jury  In  arriving  at  a  Just  verdict 

For  tbe  error  alleged  In  this  respect  the 
Judgment  will  be  reversed. 

FULLEBTON,  a  J.,  and  HADLEY,  AN- 
DBRS,  and  MOUNT,  JJ..  concur. 


TERRITORY  ex  rel.  SANDOVAL  t.  AL- 
BRIGHT. 

(Stupreme  Court  of  New  Mexieow    S^t.  13, 
190C) 

COTTHTIBS— niVISION— COUNTT  omCISa— AP- 
POINTMENT. 
1.  Laws  1003,  p.  38,  c.  27,  {  3,  was  a  portion 
of  an  act  dividing  BernaHIIo  county  so  as  to 
create  the  new  county  of  SandoTal,  and  provid- 
ed that  on  or  before  April  1,  1903,  tbe  conntj 
commissionera  of  the  present  count;  of  Bernal- 
illo should  ^ve  notice  of  an  election  to  be  held 
on  April  14,  1903,  In  the  county  as  it  would  be 
consutated  after  divMon,  to  elect  cwtiUn  offi- 
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•cam,  ttiffw4<"f  m  coantr  uaesaor,  and  that  tha 
iMcerm  so  elected  shoold  be  actual  bona  fide  res- 
idents of  Bernalillo  count;,  as  constituted  after 
its  dlTlsioa  pursuant  to  the  act  Section  16 
(page  43)  provided  that  the  act  should  take  ef- 
feet  on  and  after  April  14,  1903,  at  which  date 
the  officers  elected  at  the  specie}  election  should 
asaiune  their  reapectiTe  duties.  Lam  1903,  p. 
SO,  e.  4Q,  amended  the  act  gnoted  by  appolntinc 
two  persons  county  oommlssloners  for  Bemalii- 
lo  county  after  division,  and  providing  that 
they  should  appoint  an  assessor  not  later  than 
April  10,  1903.  Held,  that  an  assessor  ap- 
pointed Dnrsaant  to  this  amendment  on  March 
2S,  taoS,  which  was  before  the  act  dlvidinc 
Bernalillo  county  went  into  effect  was  not  en- 
dued to  the  office. 

Appeal  from  District  Oonrt.  Beniallllo 
Oounty;  before  Justice  Baker. 

Quo  warranto  bj  the  terrltozy,  on  relation 
of  Jwaa  M.  Sandoral,  against  George  F.  Al- 
bright. From  a  judgment  for  revpoudent,  re- 
lator appeals.  Berersed. 

TbSa  la  a  proceeding  by  information  In  the 
nature  of  qno  warranto  brongtat  to  try  the 
title  of  the  appellee,  George  F.  Albright,  to 
the  office  of  assemor  of  the  comity  of  Bema- 
Ulla    The  Information  allegea  that  the  re- 
lator^  Jeana  M.  SandoTal.  was  duly  elected 
asseeaor  of  BemallUo  connty  at  the  general 
Section  bdd  on  the  4tb  day  of  November. 
1002;  that  within  the  time  prescribed  by  law 
the  relator  duly  qoallfied  and  entered  upon 
the  discharge  of  the  duties  of  the  ofQce;  tbat 
the  relator  has  never  resigned,  vacated,  or 
abandoned  the  said  office;  that  ever  eince 
his  election  and  quallflcatlon  be  baa  contin- 
ued to  dlBcdiarge  the  duties  of  the  office;  and 
that  the  term  for  which  be  was  elected  baa 
not  expired.    The  Information  farther  al- 
lies tbat  on  the  23d  day  of  March,  1908,  and 
while  the  relator  was  in  lawful  posBearion 
of.  and  In  the  discharge  of  the  duties  of,  said 
office,  the  respondent,  George  F.  Albrli^t 
without  authority  of  law,  did  unlawfully 
nsnrp  the  said  office,  and  take  possession  ot 
the  room  assigned  for  the  use  of  the  assessor 
vt  Bernalillo  county  In  the  courthouse,  and 
of  the  books,  papers,  and  other  Ins^tnla  of 
said  office;  has  unlawfully  asstuned  to  be  the 
assessor  of  said  county,  and  by  sncb  nnlairfnl 
usurpation  and  Intrusion  the  raqiondent  bas 
beoxDe  possessed  of  the  emoluments,  Immo- 
nlties,  and  ^vlleses  thereof.  The  Informa- 
tion fortber  allies  ttiat   the  respwodent 
clainu  the  office  by  Tlrtne  of  a  pretended  ap- 
pointment by  the  board  of  county  commis- 
sioners of  Benullllo  county,  wbicta  was  pre- 
tended to  be  made  nnder  authority  of  an  act 
of  the  l^slative  assembly  of  the  territory 
of  New  Mexico  entitled  "An  act  to  create  the 
county  oC  Ssndoval,"  approved  March  lOv 
1908  (lAWB  1908,  p.  37,  c.  27),  as  amended  by 
an  act  entitled  "An  act  to  create  the  coun^ 
of  Sandoval,"  ai^roved  March  12, 1003  (Laws 
1903.  p.  80,  c  4»}.  The  Information  farther 
alleges  that  said  I^lslatfam  was  and  Is  void. 
In  so  tar  as  It  attempted  to  authorise  or 
empower  the  selection  or  appointment  at 
any  other  person  Oan  the  relator  to  the  of- 
fice of  assessor  <tf  the  said  county,  for  the 


term,  or  any  part  of  the  term,  for  which  said 
relator  was  elected  by  the  people  of  Berna- 
lillo county;  that  said  legislatlan  Is  In  om- 
traventlon  of  the  Constitution  of  the  United 
Stat^  and  also  the  taws  of  Congress  prohib- 
iting special  legislation  regulating  county  af- 
fairs, and  Is  not  a  tlgbttnl  subject  of  legisla- 
tion. 

The  acta  of  the  LegUIatore,  In  so  far  as 
they  are  Involved  In  this  case;  are  secttons  3, 
16,  c.  27,  pp.  38,  48,  Laws  19^  and  a  48,  p. 
80,  Laws  1903,  and  are  as  follows: 

Chapter  27  ("Act  creating  Sandoval  coun- 
ty"): 

"Sec  8.  On  or  before  the  first  day  of  April, 
1903,  the  county  comndssloners  of  the  pres- 
ent county  of  BonaUlIo,  shall  give  notice  of 
an  Section  to  be  held  on  the  fourtemth  day 
of  April,  1908,  wltbln  the  county  (tf  Berna- 
lillo as  the  same  wUI  be  constituted  after 
the  passage  of  this  act,  for  the  electton  oi 
two  connty  cwunlsaloners,  one  probate 
judge,  and  one-assessor,  to  serve  until  their 
successors  are  ^ected  and  Qualified  at  the 
next  general  election.  Bald  officers  so  nam- 
ed In  this  section  to  be  at  the  time  of  said 
election  actual  bona  flde  residents  of  the  said 
county  of  Bernalillo  as  the  same  shall  be 
constituted  after  the  passage  of  this  act 
The  retains  of  said  election  to  be  made  as 
the  r^nms  of  general  elections  are  made." 

"Sec  16.  This  act  shall  take  effect  and 
be  in  force  on  and  after  the  fourteenth  day 
of  April,  190^  at  which  date  or  as  soon  there- 
after as  qualified  the  first  officers  of  said 
county  elected  at  the  special  election  of  1803 
shall  assume  thtfr  respective  duties,  and  the 
said  county  shall  be  fully  estebllshed  as  a 
oounty  In  the  territory  of  New  Mexico,  and 
the  provisions  herein  conteined  providing  for 
a  retemlng  board  and  Ite  action  in  calling 
the  election  and  canvassing  the  votes,  and 
the  method  of  ascertaining  the  debt  of  San- 
doval counts,  to  Bonallllo  county,  shall  take 
effect  and  be  in  force  from  and  after  the  pas- 
sage of  this  act" 

Chapter  48  (amending  above  act): 

**8ectlon  1.  That  section  8  of  Qw  act  to 
create  the  county  of  Sandoval,  approved  on 
March  10th,  1908,  be  and  the  same  Is  hereby 
amended  so  as  to  read  as  follows: 

"  'Sec  8.  That  T.  O.  Gutlerres,  to  flU  the 
unexpired  term  of  the  second  district,  and 
8evw>  Sancbes,  be  and  they  hereby  are  ap- 
pointed and  constituted  county  commission- 
ers for  the  county  of  Bernalillo,  as  the  same 
is  cMistltuted  after  tlie  creation  of  Sandoval 
county,  and  the  said  T.  O.  Outterres  and 
Severe  San<Aes  shall  qualify  as  said  county 
commissioners  on  or  before  the  fifth  day  of 
April,  1808,  and  shall  together  with  the  cran^ 
ty  commissioner  now  In  office  tor  the  said 
connty  of  Bernalillo,  bold  a  meeting  not  la- 
tar  than  the  tenth  day  of  April,  1808,  and 
said  three  persons  as  a  board  of  county  com- 
mtssi<merB  for  Bernalillo  county  shall  ap- 
point one  assessor  and  one  probate  Judge  for 
the  said  connty  of  Bernalillo  to  serve  until 
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tbeir  snccessors  are  elected  and  qnalifled  at 
ttie  next  general  election.' 

"Sec.  2.  On  or  before  thirty  days  after  said 
board  of  county  commlaslonerB  of  BemallHo 
county  has  doly  qnallfled  as  sacb  commls- 
■loners,  they  aball  assemble  as  a  board  of 
county  commissioners  and  shall  divide  said 
conn^  of  Bernalillo  Into  county  commlsBlon- 
er  districts. 

"Sec.  3.  This  act  shall  be  in  force  and  take 
effect  from  and  after  Its  passage.** 

To  this  Information  a  demurrer  was  filed 
and  OTermled.  Respondent  then  filed  answer, 
In  which  It  is  admitted  that  the  relator  was 
duly  elected' for  the  term  of  two  years,  and 
duly  qualified  and  entered  upon  the  discharge 
of  his  duties  as  such  assessor,  as  alleged  In 
the  information;  but  be  denies  that  the  re- 
lator was  the  only  person  qualified  to  hold 
the  said  office,  and  denies  also  that  the  office 
did  not  become  Tacant,  alleging  that  the 
office  became  Tacant  March  10, 1003,  the  date 
upon  which  the  act  was  approved  creating 
Sandoval  county,  and  that  the 'relator  was 
at  the  time  of  filing  the  information,  and  had 
been  for  a  long  time  previous  thereto,  a  res- 
ident of  that  portion  of  Bernalillo  county  in- 
corporated into  Sandoval  county  by  the  act 
of  March  10,  1903,  and  was  disqualified  from 
holding  the  office  of  assessor  of  Bernalillo 
county.  The  answer  avers  that  the  respond- 
ent, Albright,  was  duly  appointed  under  the 
provisions  of  the  act  creating  Sandoval  coun- 
ty and  the  act  amendatory  thereof,  and  that 
be  was  duly  qualified  and  lawfully  entered 
upon  and  continued  to  discharge  his  duties 
as  such  assessor.  The  answer  further  denies 
that  the  acts  of  the  Legislature  are  void,  that 
they  are  in  contravention  of  the  Constitution 
or  laws  of  the  United  States,  that  the  same 
are  special  legislation  prohibited  by  the  acta 
of  Congress,  or  that  the  same  are  not  right- 
ful subjects  of  legislation  as  set  forth  in  the 
information.  A  demurrer  was  filed  to  the 
answer,  which  was  by  the  court  overruled, 
and  Judgmmt  was  rendered  In  favor  of  the 
appellee.  From  tliat  jui^ment  this  appeal  Is 
prosecuted. 

Edward  L.  Bartlett,  Sol.  Oen..  and  Nlel  B. 
Field,  for  appellant  W.  B.  Chtlden,  for  ap- 
pellee. 

McFIB,  J.  (after  stating  the  facts).  In  de- 
ciding this  case  in  the  court  below,  the  learn- 
ed Judge  who  tried  the  cause  held  that  sec- 
tion 3,  c.  27,  p.  38,  Laws  1903,  and  section  1, 
c.  49,  p.  80;  Laws  1903,  in  effect,  declared  the 
office  of  assessor  of  Bernalillo  county  vacant. 
In  construing  these  sections  the  court  arrived 
at  the  conclusion  that  it  was  the  intention  of 
the  Legislature  to  declare  that  office  vacant, 
and  therefore,  although  those  sections  do  not 
contain  a  declaration  to  that  effect,  the  court 
was  of  the  opinion  that  those  sectioDB  should 
be  given  the  effect  of  such  a  declaration.  We 
cannot  concur  with  the  trial  court  In  this 
conclusion.  The  facts  admitted  by  the  plead* 


Ings  are  that  the  relator,  Jesus  M.  Sandoval, 
was  elected  by  the  people  of  Bernalillo  coun- 
ty at  a  general  election  held  on  the  4th  day 
of  November,  1902,  to  the  office  of  assessor 
of  the  county;  that  he  duly  qualified  on  the 
1st  day  of  January,  1903,  and  entered  upon 
the  discbarge  of  the  duties  of  the  office;  that 
the  term  for  which  be  was  elected  was  two 
years  from  the  date  of  his  qualification;  and 
that  he  did  not  resign,  vacate,  or  abandon 
the  office  voluntarily.  It  most  be  conceded, 
therefore,  that  Mr.  Sandoval  was  still  the 
assessor  of  that  county,  unless  the  Legisla- 
ture by  the  acts  referred  to  declared  the  of- 
fice vacant  in  express  terms  or  clearly  In- 
tended so  to  declare.  That  the  Legislature 
did  not  so  declare  In  express  terms  will  not 
be  denied.  Therefore  we  must  examine  the 
legislation  Involved  with  a  view  of  ascertain- 
ing what  the  Intention  of  the  Legislature 
was  in  relation  to  the  office  of  assessor  of 
BemaMllo  comity;  that  being  the  only  office 
directly  Involved  in  the  case. 

Chapter  27,  p.  37,  Laws  1903,  is  an  act  for 
the  creation  and  government  of  the  new  coun- 
ty of  Sandoval.  It  la  not  reasonable  to  take 
the  view  that  by  such  legislation  it  was  the 
intention  of  the  Legislature  to  deprive  officera 
elected  by  the  people  of  the  old  county  of  of- 
fices held  by  them,  and  against  their  will  and 
consent,  unless  such  legislation  necessarily 
has  the  effect  of  vacating  such  offices.  The 
old  county  does  not  become  a  new  county  by 
the  withdrawal  of  some  of  its  territory.  Its 
organization  remains  the  same,  and  only  such 
changes  can,  of  right,  be  made,  as  necessarily 
result  from  the  formation  of  the  new  connty. 
In  such  case,  legislation  relating  to  those 
holding  office  In  the  old  county  should  not  be 
given  the  effect  of  declaring  such  ofi3ce  va- 
cant, unless  the  intention  to  do  so  la  mani- 
fest Nothing  should  be  left  to  the  realm  of 
doubt  or  inference;  for,  aa  was  said  in  the 
case  of  Territory  v.  Ashenfelter,  4  N.  M. 
(Gild.)  147,  12  Pac.  879,  removal  from  of- 
fice "deprives  the  possessor  of  a  valuable 
private  right"  Section  8,  c.  27  (page  S8), 
simply  provides  for  the  election  by  the  peo- 
ple of  two  county  commissioners,  one  pro- 
hate  Judge,  and  one  assessor  for  the  county 
of  BemaMllo,  as  the  same  will  be  con- 
stituted after  the  taking  effect  of  the  act 
creating  Sandoval  county,  and  further  pro- 
vides for  the  giving  of  notice  for  such  elec- 
tion and  how  the  returns  shall  be  made. 
There  Is  not  one  word  In  that  section  declar- 
ing those  offices  vacant;  nor  is  there  such  In 
the  entire  chapter,  for  that  matter.  This 
omission  is  very  significant  Inasmuch  aa  It 
clearly  Indicates  that  the  Legislature  was 
acting  upon  the  assumption  and  theory  that 
the  creation  of  the  new  connty  of  Sandoval 
necessarily  created  a  vacancy  In  the  offices 
of  all  such  officers  of  the  old  county  aa  re- 
sided within  the  geographical  limits  of  the 
new  county.  This  seems  to  he  a  much  more 
reasonable  interpretation  of  the  act  than 
that  the  Legislature  Intended  to  aingle  out 
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cwtaln  ofBcers  and  declare  their  offices  Ta- 
cant  in  the  midst  of  their  terms,  vltbout  anj 
reasoa  being  asrigned  as  an  eseidae  of  a 
purely  arbitrary  power. 

Id  st^port  of  Hie  constmctloD  given  this  act 
by  the  learned  judge  who  tried  the  cause, 
reference  was  made  to  the  case  of  Territory 
T.  Vaa  GaaUn,  6  Pac.  80.*  In  this  case  the 
Supreme  Court  of  Montana  snstalned  a  legls- 
latlTe  act  making  appointments  to  fill  Tacan- 
des  bat  by  reference  to  the  act  under  con- 
sideration in  that  case  it  will  be  found  that 
tbe  act  in  terms  declared  the  offices  of  the 
former  commissioners  vacant  and  then  pro- 
ceeded to  fill  the  Tacancles.  The  act  was  as 
follows:  "That  tbe  offices  of  county  commls- 
alonera  of  the  county  of  Custer  be,  and  the 
said  offices  are,  hereby  declared  to  be  vacant, 
and  no  official  duty  shall  be  performed  by 
the  persons  constltutlDg  the  present  board  of 
county  commission's,  except  to  make  re- 
ports, •  •  •  and  that  William  Van  Cas- 
Un,  George  M.  Miles,  and  Thomas  J.  Byan 
are  hereby  appointed  commissioners  of  Cns- 
ter  county."  The  Legislature  of  Montana 
first  declared  the  offices  vacant  and  then 
filled  them  by  direct  appointments.  The 
Legislature  of  thla  territory,  however,  did 
not  declare  the  office  of  assessor  of  the  old 
county  vacant  but  provided  in  one  act  for 
tlie  election  by  the  people  of  an  assessor,  and 
by  a  subsequent  act,  two  days  later,  that  the 
coonty  commissioners  should  appoint  an  as- 
sessor for  Bernalillo  county. 

It  is  difficult  to  account  for  the  failure  of 
tbe  Legislature  to  declare  a  vacancy  In  the 
office  of  assessor,  except  upon  the  theory  that 
the  Legislature  was  of  tbe  opinion  that  the 
holder  of  tbe  office  resided  In  the  new  county, 
and  that  the  passage  of  the  act  creating  the 
new  county  rendered  the  assessor  of  Berna- 
lillo county  ineligible  to  hold  the  office  to 
which  be  had  been  elected.  That  this  was 
tbe  view  taken  by  counsel  for  the  respondent 
when  tbe  answer  was  prepared  appears  from 
the  following  paragraph  of  the  answer: 
"Farther  answering,  this  respondent  alleges 
that  by  virtue  of  an  act  entitled  'An  act  to 
create  the  county  of  Sandoval,'  approved 
March  10, 1903,  tb&ce  was  created  tbe  county 
of  Bandoval  In  the  territory  of  New  Mexico, 
and  that  the  said  relator  at  the  time  of  the 
creation  of  said  county  of  Sandoval  was,  and 
has  been  for  a  long  time  and  many  years  pre* 
vloos  thereto,  a  resident  of  the  portion  of 
Bernalillo  county  which  was  Incorporated 
into  and  made  the  county  of  Sandoval,  and 
tliat  by  virtue  of  the  passage  of  said  act  cre- 
ating the  county  of  Sandoval  the  said  relator 
became  and  was  and  still  Is  a  resident  of  the 
said  county  of  Sandoval,  and  not  of  the  coun- 
ty of  Bernalillo,  and  therefore  the  said  re- 
lator ceased  to  be,  upon  the  passage  of  said 
act,  a  resident  of  tbe  county  of  Bernalillo, 
and  was  disqualified  from  exercising  the  du- 
ties of  the  office  of  assessor  of  tbe  said  coun- 
ty of  Bernalillo  to  whicb  lie  bad  tberetofore 
been  elected." 


If.  then,  the  Legislature  did  not  Intend  to 
declare  a  vacancy,  but  only  intended  to  pro- 
vide an  office  to  flII  a  vacancy  believed  to 
exist  as  a  necessary  result  of  the  passage  of 
the  act  creating  Sandoval  county,  upon  the 
theory  that  residence  In  the  new  county  dis- 
qualified the  assessor  from  continuing  to  hold 
bis  office,  the  effect  Is  the  same  as  if  the  Leg- 
islature bad  no  power  to  declare  or  fill  a  va- 
cancy. It  does  not  seem  necessary  or  profit- 
able in  this  case,  to  consider  the  question  of 
the  power  of  the  Legislature,  for  the  reason 
that,  however  adequate  the  power  of  the 
Legislature  might  be,  if  tbe  Legislature  did 
not  see  fit  and  bad  not  intended  to  exercise 
the  power  to  declare  tbe  office  of  assessor  of 
Bernalillo  county  vacant  by  tbe  legislation 
enacted,  the  legal  right  of  tbe  incumbent 
elected  by  the  people  of  tbe  county  la  not  af- 
fected by  the  legislation,  and  no  vacancy  ex- 
isted, to  be  filled  either  by  election  of  by 
appointment.  Providing  for  the  election  or 
appointment  of  a  successor  for  a  legally 
qualified  Incumbent  of  an  office  is  of  no  effect 
whatever,  so  far  as  the  Incumbent  Is  concern- 
ed, prior  resignation,  abandonment,  or  expi- 
ration of  the  term  for  which  he  was  elected, 
neither  of  which  occurred  in  this  case,  as  la 
admitted  by  tbe  pleadings. 

Bespondent's  counsel  Insists,  however,  that 
because  the  relator,  Sandoval,  resided  within 
the  geographical  limits  of  Sandoval  county, 
and  was  not  a  resident  of  Bernalillo  county, 
wherein  be  was  elected,  tbe  legal  effect  of 
the  enactment  of  tbe  law  creating  Sandoval 
county  was  to  dlsquall^  him  for  holding  the 
office  to  which  he  bad  been  elected  In  Berna- 
lillo county,  and  that  the  passage  of  that  act 
Ipao  facto  created  a  vacancy  in  tbe  office  for 
which  a  successor  was  provided.  In  our 
opinion,  this  position  Is  not  well  taken,  either 
as  to  the  disqualification  of  Sandoval  or  the 
creation  of  a  vacancy  in  tbe  office  of  asses- 
sor held  by  him  at  the  time  the  laws  referred 
to  were  enacted.  An  examination  of  our  etat- 
ntes  falls  to  disclose  any  provision  requiring 
residence  in  tbe  county  as  a  qualification  for 
holding  the  office  of  assessor.  In  section  6 
of  the  organic  act  it  Is  provided  that  mem- 
bers  of  the  Council  and  House  of  Represent- 
atives shall  reside  in  their  respective  dis- 
tricts ;  and  section  6  provides:  "And  be  it 
enacted  that  every  free,  white  male  Inhab- 
itant above  the  age  of  twenty-one  years,  who 
shal!  have  been  a  resident  of  said  territory 
at  tbe  time  of  the  passage  of  this  act,  shall 
be  entitled  to  vote  at  the  first  election,  and 
shall  be  eligible  to  any  office  within  the  said 
territory ;  but  the  qualifications  of  voters 
and  of  holding  office  at  all  subsequent  elec- 
tions shall  be  such  as  shall  be  prescribed  by 
the  legislative  assembly."  The  Legislature 
Is,  by  this  section,  clothed  with  power  to 
create  tbe  office  of  county  assessor,  and  pre- 
scribe as  one  of  bis  qualifications  for  office 
that  he  shall  reside  In  the  county  for  which 
be  Is  elected  to  serve.  The  office  of  county 
assessor  in  New  Mexico  was  created  by  act 
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Of  1884.  Secttou  772  to  776,  inclnslTe* 
Gomii.  Lam  1887,  appear  to  embrace  all  tbe 
provisions  of  onr  laws  In  regard  to  that  of- 
fice, aud  tbe  gnallflcatlona.  manner  of  selec- 
tion, and  tenure  of  tbat  officer,  except  as  to 
tbe  filling  of  vacancies.  There  la  no  resi- 
dence qualification  provided  for.  Section 
664,  Gomp.  Laws  1897,  provides  for  tbe  fiUlog 
of  vacancies  in  county  offices,  except  that  of 
county  commissioners,  and  does  provide  that 
In  fllllBg  sudli  vacancies  tbe  person  appointed 
shall  be  a  rraldent  of  the  county.  The  man- 
ner of  filling  vacancies  in  county  offices  was 
changed  by  chapter  2,  p.  18,  I^aws  1901.  tbe 
power  being  vested  in  the  Qovemor ;  but  this 
act  does  not  Include  a  residence  qualifica- 
tion. Section  3.  c.  27,  p.  38,  Laws  1903.  also 
provides  tbat  the  officers  to  be  elected  shall 
reside  in  tbe  county  of  BernallHo;  but  chap- 
ter 49  does  not  so  provide. 

At  the  time  tbe  legislation  In  question  was 
enacted,  tbere  was  no  statutory  provision  for 
a  residence  qualification  applicable  to  the  of- 
fice of  county  assessor,  and  the  court  should 
not  ingraft  upon  the  statute  by  construction 
a  qnalificatton  which  the  Legislature,  with 
full  power  to  act,  has  seen  fit  to  omit  We 
are  thus  logically  led  to  tbe  conclusion  tiiat, 
«ven  If  it  was  admitted  that  Sandoval  had 
been  for  years  and  was  still  residing  in  what 
would  become  Sandoval  county  when  the  act 
took  efTect,  that  fact  would  neither  disqualify 
Sandoval  from  holding  bis  office  nor  have 
the  efTect  of  rendering  the  office  vacant  Tbe 
I^egislature  acted  upon  a  mistaken  view  of 
tbe  law,  the  result  of  which  was  to  provide 
for  the  election  of  an  officer  to  an  ofilce  not 
vacant,  but  which,  on  the  contrary,  was  in 
the  possession  of  a  legally  elected  and  quali- 
fied Incumbent 

In  tbe  case  of  Postmaster  General  v.  Early, 
12  Wheat.  148,  6  L.  Ed.  577,  Chief  Justice 
Marshall.  In  delivering  the  opinion  of  tbe 
court  Bald:  "It  is  true  that  the  language  of 
tbe  section  indicates  tbe  opinion  that  Jurla- 
dlctlon  existed  in  the  circuit  courts,  rather 
than  intention  to  give  it;  and  a  mistaken 
opinion  of  the  Legislature  concerning  the  law 
does  not  make  law."  In  the  Matter  of  John 
Hersom,  39  Me.  481,  tbe  court  s&ld:  "It  Is 
said  tbat  the  intention  of  the  Legislature  to 
confer  such  a  jurisdiction  is  clearly  a8<%r- 
taiimble  from  the  provisions  of  tbe  act  and 
that  such  intention  should  be  made  effectual 
Tbe  intention  of  a  legislative  body  is  by  fbe 
law  regarded  as  a  rule  for  a  court  to  deter- 
mine what  construction  the  language  which 
the  Legislature  has  used  should  receive.  But 
no  rule  of  construction  is  known  or  admit- 
ted by  whldi  a  clearly  perceived  defect  or 
omission  In  legislation  to  accomplish  an  im- 
portant purpose  in  criminal  law  has  been  or 
can  be  supplied  by  Inferring  it  from  language 
used  for  another  purpose,  not  suited  nor  in- 
tended to  supply  tbat  defect  Even  in  tbe 
construction  of  wills,  in  which  the  intention 
of  tbe  testator  Is  to  be  pre-eminently  the 
guide  of  the  court  that  intention  cannot 


however  clearly  dlseovwable,  be  made  effect- 
ual. If  there  be  found  in  the  will  no  language 
used  by  which  the  object  can  be  accomplish- 
ed." In  District  of  Columbia  v.  Button,  143 
U.  S.  27.  12  Sup.  Ct  372,  36  L.  Ed.  60,  the 
court  said:  **It  is  contended,  however,  that 
by  the  act  of  January  31, 1883  (22  Stat  412,  c 
41 ;  Supp.  Rev.  St«  L2d  Ed.]  397)  Congress 
recognized  said  section  354  as  a  still  subsist- 
ing law,  and  tbat  that  consideration  should 
compel  a  reversal  of  the  judgment  below. 
We  are  not  impressed  with  this  oontentiim. 
But  even  if  Congress  had  supposed  tbat  that 
section  was  still  the  law,  when  as  a  matter 
of  fact  it  had  been  repealed.  It  would  make 
no  difference  in  this  consideration."  So  iu 
this  case  we  find  no  language  In  tbe  act 
which  can  reasonably  be  held  to  declare  a 
vacancy  In  the  office  of  assessor  of  Bernalillo 
county ;  nor  does  tbe  mistaken  opinion  of  tbe 
Legislature  as  to  the  legal  effect  of  tbe  pass- 
age of  the  act  creating  Sandoval  county 
create  such  vacancy,  nor  render  Sandoval  In- 
eligible to  bold  the  office. 

Chapter  49,  p.  80,  Laws  1903,  became  a 
law  March  13,  1903,  or  two  days  after  the 
approval  of  chapter  27.  This  latter  act 
amends  section  8  of  chapter  27  by  direct  ap- 
pointment of  T.  C.  Gutierrez  and  Severo 
Sancliez  county  commi^oners  of  Bernalillo 
county,  and  provides  that  when  qualified, 
tbe  board  shall  appoint  an  assessor  and  a 
probate  judge  for  Bernalillo  county.  Section 
2  provides  for  the  division  of  Bemalillo  coun- 
tj  into  commissioner  districts.  There  Is  no 
provision  In  this  act  declaring  the  office  of 
assessor  of  tbe  old  coun^  vacant  but  simply 
for  tbe  appointment  of  an  assessor.  All  that 
had  been  said,  therefore,  concerning  section 
S,  c.  27,  Is  equally  applicable  to  this  amend- 
atory act  The  method  of  selecting  an  a»- 
sessor  was  changed  from  an  election  by  the 
people  to  appointment  by  the  board  of  county 
commissioners.  If  the  people  had  no  legal 
right  to  elect  an  assessor  for  tbat  county,  the 
board  of  county  commissioners  had  no  legal 
right  to  appoint;  and,  if  such  appointment 
was  made,  there  being  no  vacancy,  the  ap- 
pointment was  of  no  legal  effect,  as  tbe  for- 
mer incumbent,  Sandoval,  had  a  sup^lor 
title  to  the  office  by  reason  of  liis  election, 
qualification,  and  possession  of  the  office, 
and  the  fact  that  his  term  bad  not  expired. 

Where  districts  or  counties  are  divided  by 
legislative  enactment,  officers  required  to  re- 
side In  the  district  or  county  in  which  they 
were  elected  have  a  right  to  retain  their  of- 
fices by  establishing  their  residence  so  as  to 
remain  in  the  old  county,  and  a  reasonable 
time  Is  allowed  them  to  do  so.  even  after 
the  taking  effect  of  the  act.  In  the  state  of 
Ohio  article  3,  8  3,  of  the  Constitution  pro- 
vided that  "there  shall  be  appointed  In  each 
county  not  more  than  three  nor  less  than  two 
associate  Judges,  who  during  their  contiim- 
ance  In  office,  shall  reside  therein."  In  the 
case  of  State  of  Ohio,  etc.,  v.  Ohoate,  U  Ohio, 
513,  the  question  of  the  effect  of  county  dtrl- 
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■ion  upon  the  tenure  of  ofl^  oC  tiiese  JndgeB 
wu  under  cosaideration,  and  In  deddliig  the 
ease  the  coart  eajd:  "It  Is,  bowe-rer.  allied 
that  this  rale  will  enable  the  Leglalatnre  at 
any  time,  by  a  general  law,  to  oust  from 
office,  without  the  form  of  Impeachment  and 
In  Tiolatlon  of  the  spirit  of  the  Constitution, 
many  associate  Judges  add  any  president 
Judge  of  this  state,  by  changing  the  Ilmlte 
of  the  counties  and  of  the  circuits  In  which 
they  sererally  reald^  so  as  to  place  their 
residence  in  some  other  county  or  drcolt 
Arguments  of  this  nature,  which  assume  the 
possibility  that  a  co-ordinate  branch  of  gov- 
ernment win  wantonly  violate  Its  plain  duty, 
ought  to  be  held  of  Uttle  weight  in  a  court 
of  Justice,  where  the  legal  presumption  ob- 
tains that  every  legal  functionary  will  faith- 
fully observe  the  obligations  of  duty  Imposed 
i^wn  him  by  Us  oath  of  office.  The  General 
Assembly.  If  It  diould  ever  attempt  to  vio- 
late a  measure,  as  the  argument  supposes, 
coald  not  efCeetoally  accomplish  the  object 
The  Judges  would  in  all  cases  be  able  to  de- 
feat the  scheme  by  a  seasonable  removal 
within  the  newly  prescribed  limits  of  his 
county  or  circuit  So,  In  this  case,  had 
Cboate  preferred  to  retain  his  office,  he  could 
have  changed  his  residence  after  the  passage 
of  the  act  attaching  Milan  to  the  county  of 
Erie.  This  he  neglected  to  do  at  the  time, 
neglected  to  do  when  the  special  court  was 
called  requiring  his  official  attendance,  neg- 
lected to  do  80  at  the  May  term  of  the  court 
and  still  neglected  up  to  the  2d  day  of  Aug- 
ust.'* In  the  case  of  Norwood  v.  Holden,  45 
filnn.  S13,  47  N.  W.  971,  the  court  said:  *1t 
seems  that  it  was  assumed  that  if  the  rela- 
tors bad,  by  reason  of  the  redtstrlcting,  be- 
come disqualified- from  taking  their  seats  on 
the  board  in  January,  this  created  vacancies 
which  the  diairmen  of  the  boards  of  town 
supervisors  were  authorized  to  ffil.  But  this 
was  a  mistake,  for  it  would  not  be  one  of  the 
events  the  happening  of  which  would  create 
a  vacancy,  under  the  provlsIonB  of  Gen.  St. 
1878,  c.  9,  I  2  (Gen.  St.  1894,  "8  892)."  In 
Minnesota  at  the  time  this  case  was  decided, 
the  statute  provided  that  a  commlBsIoner 
"stiall  at  tbe  time  of  bla  election  be  a  resi- 
dent of  said  district  and  shall  reside  therein 
during  his  continuance  in  offlc'e."  The  court 
held  that  changing  the  boundaries  of  a  dis- 
trict after  election  did  npt  have  the  effect  of 
disqualifying  the  officer.  State  ex  rel.  O'Con- 
nell  V.  Nelson  CWash.)  34  Pac.  562;  State  v. 
Swearingeo,  12  Ga.  23;  State  v.  George,  23 
Via.  585,  3  South.  81. 

It  is  alleged  in  the  information,  and  admit- 
ted In  the  answer,  that  the  respondent  was 
appointed  on  the  23d  day  of  March,  1903,  and 
that  he  demanded  and  took  possession  of  the 
office  upon  the  same  day.  Section  16  of  the 
act  creating  Sandoval  county  provides  that 
the  act  shall  not  take  effect  until  the  14tb 
day  of  April,  1903.  Therefore,  at  the  time 
tbe  respondent  was  appointed  and  attempted 
to  take  possession  of  the  office,  the  coun^ 


of  BemaUllo  was  in  Ow  same  omdltion  as 
when  the  relator  was  elected,  and  the  county 
of  Sandoval  was  not  In  existence.  There  had 
been  no  change  of  boundaries,  and,  even  If 
a  residence  Qoallflcatlon  existed,  Sandoval 
resided  In  the  county  for  which  he  was  elect- 
ed. Prior  to  the  takli^  effect  of  the  act  se- 
ating tiie  new  county,  thna  changing  the 
boundaries  of  the  old.  It  Is  nntenaUe  to  con- 
tend that  a  vacan(7  existed  by  reason  of  the 
act  creating  the  new  couuty,  and  that  San- 
doval wss  thereby  disqualified  from  holding 
tbe  office  of  awessor  of  Bernalillo  county,  to 
which  he  had  been  elected.  We  are  there- 
fore of  the  opinion  that  the  appointment  of 
the  respondent  prior  to  the  taking  effect  of 
the  act  creating  the  county  of  Sandoval,  was 
unauCborlxed  and  of  no  ^ect;  even  if  it  were 
true  that  the  creation  of  the  new  county 
Ipso  facto  vacated  tbe  offices  of  all  those 
officers  of  tbe  old  county  residing  within  the 
boundaries  of  the  new  county  when  created. 
No  vacancy  existed  In  the  office  of  assessor 
df  Bemaiillo  county,  tbe  relator's  title  to  tbat 
office  remained  unimpaired,  and  the  attempt 
of  the  respondent  to  take  possession  of  the 
office  on  the  28d  of  March,  190S,  or  about  20 
days  prior  to  tbe  taking  effect  of  tbe  act 
creating  tbe  new  county,  was  vrithout  war- 
rant of  law,  and  was  a  usurpation  In  law  as 
against  tbe  superior  title  of  the  relator,  who 
was  the  rightful  Incumbent  and  In  the  law- 
ful possession  of  the  office. 

Section  8  of  the  act  creating  Sandoval  coun- 
ty provides  ft>r  the  election  of  an  araessor 
and  three  other  officers  by  a  vote  of  the  peo- 
ple of  Bernalillo  county  as  the  same  will  be 
constituted  after  the  new  county  is  created; 
but  by  tlie  terms  of  the  act  this  election  was 
to  be  held  on  the  14tfa  day  of  April,  1903,  the 
date  upon  wlricb  the  act  took  effect  It  is 
clear  that  at  the  time  this  act  was  passed  the 
Legislature  understood  that  no  vacancy 
would  exist  In  tbe  office  of  assessor  of  the  old 
county  prior  to  tbe  taking  effect  of  the  act 
creating  the  new  county.  It  Is  somewhat 
strange,  to  say  tbe  least  to  find  tbe  same  Leg- 
islature, two  days  later,  passing  an  amend- 
atory act  (chapter  49,  p.  80,  Laws  1903)  pro- 
viding for  the  appointment  of  an  assessor 
for  Bernalillo  county  by  the  board  of  connty 
commissioners  thereof  on  the  10th  day  of 
April,  1903,  four  days  prior  to  the  division  of 
that  county.  To  sustain  thla  legislation  upon 
which  the  appellee  relies,  it  is  necessary  to 
hold  that  tbe  power  to  remove  and  appoint 
county  officers  is  vested  exclusively  in  tbe 
Legislature,  unlimited  by  act  of  Congress. 
Whatever  may  have  been  the  power  of  the 
Legislature  upon  this  subject  prior  thereto, 
since  the  enactment  of  the  act  of  Congress 
approved  July  30,  1886  (24  Stat  170,  c.  818), 
and  the  act  amendatory  thereof,  approved 
July  19.  1888  (25  Stat.  336,  c.  679)  express 
iimitations  have  been  placed  upon  the  power 
of  tbe  Legislature  to  regulate  county  affairs, 
which  in  our  opinion  renders  the  position 
above  stated  unmaintainable  tn  this  action. 
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We  do  not  deem  a  discussion  of  thia  question  ] 
necessary  to  a  decisiou  of  this  case,  aod  as  : 
tt  will  necessarily  be  ni6re  fully  considered  ! 
In  the  decision  of  the  case  of  Territory,  od  i 
the  relation  of  Thomas  J.  Curran  et  al.  t.  \ 
Thomas  C.  Gutlerrea  and  Serero  Sanchez,  78 
Pat  189.  which  is  a  companion  case  Involving 
the  validity  of  the  same  acts  of  the  Legisla- 
ture under  cousideratlon  In  the  present  case, 
we  will  refrain  from  any  further  reference  to 
the  subject  here. 

From  the  views  above  expressed  It  follows 
that  the  demurrer  to  the  answer  should  have  j 
been  sustiiioed  In  the  court  below,  and  that 
the  court  erred  in  rendering  Judgment  quash- 
ing the  quo  warranto  proceedings  and  dls- 
mlssing  the  cause. 

The  judgment  of  the  court  below  Is  re- 
Tersed,  and  the  canse  remanded,  with  dlrec- 
tlons  to  reinstate  the  cause  and  proceed  In 
accordance  with  the  views  expressed  bereln. 

MILLS,  C.  J.,  concurs.  PARSER  and 
POPE,  JJ.,  concur  in  the  result.  BAKER,  j 
J.,  having  heard  the  case  beluw,  took  no  part  ! 
in  this  decision,  but  files  herewith  reasons  in  | 
8a[>port  of  decision  below.  MANN,  J.,  not  . 
baving  heard  the  argument  In  this  conr^  did 
not  participate  in  this  decision. 

BAKER,  3.,  by  vlrtne  of  section  884,  Comp. 
Laws  1S97,  flies  bis  reasons  ttar  his  decision 
in  the  district  court,  which  can  be  best  done 
by  quoting  his  opinion  filed  in  this  cause  in 
the  district  court  which  Is  as  follows: 

"Territory  of  New  Mexico,  District  Oonrt, 

Bernalillo  County. 
"Territory  of  New  Mexico,  on  the  relation 
of  Jeans  M.  Sandoval,  r.  Oeoige  F, 
Albright 

"This  cause  of  action  Is  trased  upon  an  In- 
foi^matlon  by  the  Solicitor  Oeneral  of  the  ter- 
ritory against  George  F.  Albright  requiring 
the  said  Albright  to  show  by  what  authority 
of  lav  he  holds  the  office  of  assessor  of  Ber- 
nalillo county.  For  answer  to  the  informa- 
tion the  respondent  Albright,  says  he  holds 
said  office  by  virtue  of  an  appointment  by  the 
board  of  county  commissioners  of  said  coun- 
ty, acting  under  and  by  virtue  of  section  3  of 
an  act  of  tbe  Le.i^lslature  creatiu^  Sandoval 
county,  approved  March  10.  11)03  (Laws  1903, 
p.  37,  c.  27),  and  the  amendment  thereof,  ap-  i 
proved  March  12.  lIKXi  (r^aws  1903.  p.  80,  c.  I 
49).  Respondent,  further  answering,  says 
staid  Je^ius  M.  Sandoval  was  at  the  time  of 
tbe  creation  of  said  Sandoval  county  a  resi- 
dent of  the  territory  comprising  said  San- 
doval county,  consequently  not  a  resident  of 
Bernalillo  county,  and  therefore  not  eligible 
to  hold  the  office  of  assessor  of  said  B<^rnallllo 
county.  To  the  answer  of  respondent  tbe 
Solicitor  General  flies  a  demurrer.  Tbe  de- 
murrer raises  the  legality  of  said  section  3,  c. 
27,  p.  38.  Bess.  I^ws  N.  H.  1903,  and  said 
chapter  as  amended  by  chapter  49,  p.  80,  of 
ntid  Session  Laws.  Said  section  3  of  said 
diapter  27  reads  as  follows: 


"  "On  or  before  the  flrst  day  of  April.  1903. 
the  county  commissioners  of  the  present  coun- 
ty of  Bernalillo  shall  give  notice  of  an  elec- 
tion to  be  held  on  the  fourteenth  day  of 
April,  1903,  within  the  county  of  Bernalillo 
as  the  same  will  be  constituted  after  tbe  pas- 
sage of  this  act  for  the  election  of  two 
county  commissioners,  (me  probate  Judge  and 
one  assessor,  to  serve  until  their  sncceaaora 
are  elected  and  qualified  at  the  next  general 
election.  Bald  officers  so  named  In  this  sec- 
tion to  be  at  the  time  of  said  election  actual 
bona  fide  residents  of  the  said  county  of  Ber- 
nalillo as  the  same  aball  be  constituted  after 
the  passage  of  this  act.  Tbe  returns  of  said 
election  to  be  made  as  the  retiu-ns  of  general 
elections  are  made.' 

"Said  amendment  contained  in  said  chap- 
ter 49  reads  as  follows: 

"  'Section  1.  That  section  8  of  the  act  to 
create  the  county  of  Sandoval,  approved  on 
March  10,  1903,  he  and  the  same  Is  hereby 
amended  to  read  as  follows: 

 Sea  3.  That  T.  C.  Gutierrez,  to  fill  the 

unexpired  term  of  the  second  district,  and 
Severe  Sanchez,  be  and  they  hereby  are  ap- 
pointed and  constituted  county  commission- 
ers for  the  county  of  Bernalillo  as  the  same 
is  constituted  after  the  creation  of  Sandoval 
county,  and  said  T.  C.  Gutierrez  and  Severo 
Sanchez  shall  qualify  as  said  county  commis- 
sioners on  or  before  the  fifth  day  of  ^pril, 
A.  D..  1903t  snd  shall,  together  with  the 
county  commissioner  now  in  office  for  the 
said  county  of  Bernalillo,  hold  a  meeting  not 
later  than  the  tenth  day  of  April,  1903,  and 
the  said  three  persons  as  a  board  of  county 
commissioners  for  Bernalillo  county  shall  ap- 
point one  assessor  and  one  probate  Judge  for 
the  said  county  of  Bernalillo  county  to  wrvo 
until  tbelr  successors  are  elected  and  quali- 
fied at  the  next  general  election."  ' 

"Said  section  3  of  chapter  27  In  effect  de- 
clares vacant  the  office  of  assessor  of  said 
Bernalillo  county  by  providing  for  an  elec- 
tion of  an  assessor  of  said  county.  To  say 
that  it  was  not  the  intent  and  purpose  of  the 
Legislature  in  said  section  3  to  not  declare 
said  office  vacant  it  would  have  been  more 
than  useless  for  the  Legislature  to  have  pro- 
vided for  the  election  to  fill  said  office  when 
there  was  no  vacancy  to  fill;  said  office  bt^in;; 
filled  by  said  Sandoval.  Certainly  it  will  not 
be  contended  but  #hat  the  Legislature  In- 
tended to  declare  the  said  office  of  assessor 
vacant.  Whether  they  had  the  power  so  to 
do  Is  another  question.  The  Legislnture. 
construing  and  acting  under  section  3  of 
cbapter  27,  amended  s&id  section  3  as  seen 
by  section  1  of  chapter  49  of  Session  Laws  of 
1903.  Therefore  it  must  be  conceded  that 
the  Legislature,  when  it  passed  said  section 
3,  intended  to  declare  said  office  of  assessor 
vacant  and  that  when  it  enacted  said  chap- 
ter 49,  it  so  construed  the  said  section  3. 
To  say  the  Legislature  did  not  Intend  In 
said  section  3  to  declare  said  office  vacant  Is 
to  make  the  language  of  said  section  refer- 
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ring  to  the  election  of  an  assessor  meaning- 
less, as  well  as  the  prorlslon  for  the  appoint- 
ment of  an  assessor  by  the  couxrty  commla- 
sionera  In  said  section  1. 

"The  demurrer  raised  three  questions:  (1) 
Had  the  Legislature  the  power  to  summarily 
remove  Mr.  Sandoval  from  the  office  of  as- 
sessor of  Bernalillo  county?  (2)  Had  the 
L^slature  power  to  authorize  the  county 
commissioners  of  Bernalillo  county  to  fill 
such  vacancy?  (3)  Does  his  nonresldence  In 
Bernalillo  county  make  said  Sandoval  Inelig- 
ible to  hold  said  office,  or,  In  other  words,  Is 
he  eligible  to  be  reinstated? 

"Section  1857,  Rev.  St.  U.  S.  1878,  provides: 
'All  county  officers  shall  be  appointed  or 
elected  in  such  manner  as  may  be  provided 
by  the  Governor  and  legislative  assembly  of 
each  territory.'  Section  7  of  the  organic  act 
of  the  territory  of  New  Mexico  provides  that 
the  legislative  power  of  the  territory  shall 
extend  to  all  rightful  subjects  of  legislation, 
consistent  with  the  Constitution  of  the  Unit- 
ed States  and  the  provisions  of  this  act.*  As 
well  the  legislative  acts  cannot  conflict  with 
any  of  Congress  thereafter  passed.  The  pro- 
rislon  by  the  Legislature  for  the  removal  of 
county  officers  Is  certainly  a  rightful  subject 
of  legislation  and  Is  legal,  unless  prohibited 
by  the  Constltntion  of  the  United  States  or 
some  act  of  Congress. 

"It  Is  contended  that  the  act  of  removing 
Mr.  Sandoval  as  assessor  is  in  conflict  with 
the  fourteenth  amendment  of  the  Coastltu- 
tlon  of  the  United  States,  which  is  as  fol- 
lows: 'No  state  shall  *  *  •  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
within  Its  Jurisdiction  the  equal  protection 
of  the  law.'  It  Is  contended  by  the  learned 
counsel  for  the  Solicitor  General  that  Mr. 
Sandoval  had  been  deprived  of  his  property 
without  due  process  of  law — In  other  words, 
Mr.  Sandoval's  title  to  the  office  and  its 
emoluments  for  the  full  term  of  two  years 
was  a  vested  right  which  Is  protected  by  said 
fourteenth  amendment,  unless  said  Sandoval 
was  removed  by  a  court  of  competent  juris- 
diction after  having  had  a  fair  and  Impartial 
trial  and  a  full  opiwrtunlty  to  make  his  de- 
fense; and  In  support  of  this  proposition  of 
law,  the  learned  counsel  cites  Kennard  v. 
Louisiana,  92  U.  'S.  480,  23  L.  Ed.  478;  Fos- 
ter V.  Kansas.  112  U.  S.  201,  G  Sup.  CL  8,  97, 
28  L.  Ed.  029. 

"Did  the  Supreme  Court  of  the  United 
States  In  Kennard  v.  Louisiana  or  Foster-v. 
Kansas,  supra,  thus  declare  the  law?  In  the 
celebrated  Goebel  Case,  entitled  Taylor  and 
Marshall  v.  Beckham,  178  U.  S.  548,  20  Sup. 
Ct  800,  44  L.  EJd.  1187,  quoting  from  page 
571,  178  U.  S.,  page  898,  20  Sup.  Ct,  44  L. 
Ed.  1187:  'So  in  Kennard  v.  Louisiana,  92 
U.  S.  480,  23  L.  Ed.  478,  concerning  the  right 
of  Kennard  to  the  office  of  Associate  Justice 
of  the  Supreme  Court  of  Louisiana,  jurisdic- 
tion was  taken  on  the  ground  that  the  consti- 
tatloDalit7  of  the  statute  nnder  which  the 


disputed  title  to  office  was  tried  was  drawn 
in  question.  The  court,  speaking  by  Mr. 
Chief  Justice  Waite,  said;  "The  question 
before  ug  is,  not  whether  the  court  below, 
having  jurisdiction  of  the  case  and  the  par- 
ties, have  followed  the  law,  but  whether  the 
law,  if  followed,  would  have  furnished  Ken- 
nard the  protection  guarantied  by  the  Con- 
stitution. Irregularities  and  mere  errors  lr» 
the  proceedings  can  only  be  corrected  In  state- 
courts.  Our  authority  does  not  extend  be- 
yond an  examination  of  the  power  of  the 
courts  below  to  proceed  af  all." '  The  writ 
in  Foster  v.  Kansas,  112  U.  S.  201,  6  Sup. 
Ct.  8,  07.  2S  L.  Ed.  629,  rested  on  the  same- 
ground. 

"In  each  of  the  foregoing  cases  the  deter- 
mination of  the  right  to  the  office  in  dispute- 
was  reposed  In  the  judicial  courts,  and  no 
question  was  expressly  considered  by  thls- 
court  as  to  whether  the  right  to  a  public  of- 
fice of  a  state  was  or  was  not  protected  by 
the  fourteenth  amendment.  In  North  Caro- 
lina the  Legislature  created  the  office  or 
State  Railroad  Commissioner.  The  statute 
also  provided  that  such  'officer  might  be  sus- 
pended by  the  Governor,  and  his  successor 
■appointed  by  the  Governor.'  In  Wilson  v. 
North  Carolina,  169  U.  S.  593.  IS  Sup.  Ct 
435,  42  L.  Ed.  865,  the  Governor  removed,  by 
suspending  without  a  hearing,  Mr.  Wilson  as 
State  Railroad  Commissioner,  and  appointed 
one  Caldwell  to  fill  the  vacancy.  Mr.  Wilson 
contended  this  was  in  conflict  with  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States.  In  this  case  the  court  said: 
'What  kind  and  how  much  of  a  hearing  the 
officer  should  have  before  suspension  by  the 
Governor  was  a  matter  for  the  state  Legisla- 
ture to  determine,  having  regard  to  the  Con- 
stitution of  the  state.  The  procedure  pro- 
vided by  a  valid  state  law  for  the  purpose  of" 
changing  the  incumbent  of  a  state  oHlce  will 
not  In  general  Involve  any  question  for  re- 
view by  this  court'  The  court  further  sald:- 
'No  such  fundamental  rights  were  involvecl 
In  the  proceedings  before  the  Governor.  la 
its  Internal  administration  the  state  (so  far 
as  concerns  the  federal  government)  has  en- 
tire freedom  of  choice  as  to  the  creation  of 
an  office  for  purely  state  purposes,  and  the 
terms  upon  which  It  shall  be  held  by  the  per- 
son filling  the  office.'  The  court  further 
said:  'Although  au  office  has  been  held  In 
North  Carolina  to  be  generally  and  In  a  cer- 
tain restricted  sense  the  property  of  the  In- 
cumbent yet  In  this  case  the  Supreme  Court 
held  that  the  Incumbent  In  taking  the  office, 
holds  it  subject  to  the  act  creating  It  which 
binds  him  by  all  its  provisions,  all  of  which 
were  hold  to  be  valid.' 

"In  Taylor  and  Marshall  v.  Beckham,  Bx>- 
pra.  discussing  the  relation  of  an  officer  to 
the  appointing  or  electing  power,  the  Su- 
preme Court  of  the  United  States  says:  'In 
Crenshaw  v.  United  States,  134  U.  S,  99, 
104,  10  Sup.  Ct.  431,  432,  33  L.  Ed.  825,  Mr. 
Justice  Lamar  stated  the  primary  questioik 
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in  tbe  case  to  be:  "Whether  an  officer  ep- 
iwinted  for  a  definite  time  or  dnrlnc  good  be- 
Aavlor  bad  any  rested  Intereat  or  contract 
ri£ht  in  bia  office  of  which  Congress  could 
nrat  deprive  him.**  And  he  said,  Q»eaklnc  tor 
<be  conrt:  "The  question  la  not  novel. 
There  aeema  to  be  but  little  difficulty  In  de* 
■cldlng  that  there  was  no  such  Interest  or 
B-ight."  Bntler  v.  PennBylvanla,  supra ;  New- 
too.  Y.  Commlsalonera,  100  U.  S.  548,  26  H 
:Bd.  nO;  Blake  t.  United  States,  lOS  U.  S. 
:227,  26  L.  Ed.  462;  and  many  other  cases. 
Tlie  decisions  were  numerous  to  the  effect 
ithat  public  offices  are  mere  agencies  or  trusts, 
«nd  not  property  as  such.  Nor  are  tbe  sal- 
ary and  emoluments  proper^  secured  by  con- 
tract,  but  compensation  for  services  actually 
jrendered.  Nor  doea  the  fact  that  the  Oon- 
-stltutldn  may  forbid  tbe  Legislature  frmn 
abolishing  a  public  office  or  diminishing  tbe 
«alary  thereof  during  the  term  of  the  Incnm- 
lient  change  its  character  or  make  it  proper- 
iy.  True,  the  restrictions  limit  the  power 
•of  the  Legislature  to  deal  wiUi  the  office,  but 
«ven  such  restrictions  may  be  removed  by 
constitutional  amendment  In  short,  gener- 
ally speaking,  the  nature  of  tlie  relation  of  s 
jpubllc  officer  to  tbe  public  is  inconsistent 
with  ^ther  a  property  or  a  contract  right' 

"In  Long  V.  Mayor,  81  N.  T.  426^  tbe  court 
ways:  It  is  claimed  that  tbe  act  In  question 
shortens  the  duration  of  plalntUTs  term  of 
•office,  80  that  the  term  declared  by  statute, 
in  force  when  he  was  elected,  to  be  for  two 
years,  la  made  by  the  act  of  1870  (Laws  1870^ 
V-  866,  c  137)  a  term  for  five  months.  We 
•see  no  legal  objection  thereta  Tbe  <Acevres 
not  created  by  or  regulated  In  ai^  manner 
%y  the  Constitution.  Tbe  Legislature  had 
'entire  control  over  the  matter.  The  office 
■was  created,  Its  term  was  fixed  by  that  body, 
and  It  could  be  changed  by  it  The  law 
<ouId  be  amended  or  repealed,  and  this  was 
tbe  effect  of  tbe  provision  of  the  act  of  1870. 
A  term  ending  at  a  time  atated  was  fnt>- 
«tltnted  for  a  term  limited  to  two  y^rs.  Tbe 
-original  term  was  thus  shortened.  The  leg- 
'fslation  was  aimed  at  tbe  office,  not  the  In- 
cumbent But,  however  viewed,  the  act  com- 
Rilalned  of  was  within  the  lawful  exercise  of 
jtower  by  the  Legislature,  and  within  tbe 
prlttdple,  ft:equently  reiterated  by  the  courts 
•of  this  Btete,  that  a  public  office  Is  not  a 
«nint,  and  the  right  to  It  does  not  depend 
upon  or  partake  of  tbe  nature  of  a  contract 
Connor  v.  Mayor,  2  Sandf.  S96,  369,  affirmed 
^  N.  T.  28S;  Smith  v.  Mayor,  37  N.  Y.  518.* 
In  State  ex  rel.  Attorney  General  et  al.  v. 
Davis,  44  Ma  129,  the  court  rays:  'In  Bng^ 
land  offices  are  considered  lncoTp(»al  here- 
ditaments, granted  by  the  crown,  and  a  aub- 
)rct  of  vested  or  private  Interests.  Not  so 
in  American  stetes.  Th^  are  not  held  by 
crant  or  contract  nor  has  any  person  a  pri- 
vate property  or  vested  interest  in  them* — 
citing  a  long  list  of  cases. 

TThe  proposition  that  a  public  office  cre- 
ated by  legislative  enactment  la  not  a  vest- 


ed right  Is  w^  settled.  Taylor  t.  Beckham, 
supra;  Wilson  v.  North  Carolina,  supra;  Bnt- 
ler V.  Pennsylvania,  10  How.  402.  18  L.  Bd. 
472;  9tete  v.  Davis,  supra;  note  In  B<^ 
Henderson,  25  Am.  Dec.  701;  Pwpie  t. 
Squires,  14  Cat  12.  This  last  dtetlon  t> 
strikingly  In  p(^nt  It  In  effect  removes  one 
officer  and  pnte  another  person  In  his  place, 
to  continue  In  that  office  and  to  receive  its 
emolumenta.  wlttiout  a  bearing  and  wltfaoat 
being  permitted  to  offer  any  defense.  State 
T.  Douglass,  7  Am.  Dec.  87  and  note;  Den- 
ver T.  Hobart  10  Nev.  30;  People  v.  Haskell, 
5  Gat  867;  People  v.  Hurlbut  24  Mlcb.  44, 
0  Am.  Dec.  108;  Conner  v.  Tbe  Mayor,  5  N. 
y.  286.  In  the  last  case  the  court  said: 
*Where  an  office  la  created  by  a  Legislature, 
it  la  wholly  within  the  control  of  the  Legis- 
lature. The  term,  the  mode  of  appointment 
and  the  compensation  may  be  altraed  at 
pleasure,  and  the  latter  may  even  be  taken 
away  without  aboUsblng  On  office.  Such 
treme  legislation  Is  not  to  be  deemed  prob* 
able  in  any  case.  But  we  are  not  discussing 
the  legislative. ptfwer,  nor  ite  expediency  or 
propriety.  Having  the  power,  the  Legisla- 
ture will  exercise  it  for  the  public  good,  and 
it  is  the  sole  Judge  of  the  exigency  which 
demands  its  Interference.'  In  Territory  v. 
Van  Oaskitt,  6  Pac.  3(^  the  Legislature  of  the 
territory  of  Montana  oiacted  tbe  fblknring 
law:  'Tliat  the  offlcea  of  county  commission- 
ers' of  the  county  of  Gustn  be,  and  tbe  said 
offices  are,  hereby  declared  to  be  vacant  and 
no  official  duty  shall  t>e  performed  by  tbe 
persons  constituting  the  present  board  of 
county  commissioners,  except  to  make  re- 
ports;  •  »  •  and  that  William  Van  Qaskln. 
George  M.  Miles,  and  Thomas  J.  Ryan  are 
tiereby  appointed  commissioners  of  Ouster 
county.'  Tbe  conrt  In  this  case  said:  'By 
the  enactment  of  the  law  appolntto^  the  re- 
qwndente  to  the  office  declared  vacant  nntil 
the  commissioners  ttiereafter  to  be  elected 
assumed  the  duties  of  their  office,  the  Gov- 
ernor and  the  tei^slatlve  assembly  acted 
within  the  llmlta  of  the  act  of  Congress, 
which  required  that  tbe  county  officers 
should  be  appointed  or  elected  In  such  man- 
ner as  they  might  provide.  The  Governor 
and  legislative  assembly  have  tbe  power  to 
provide  the  manner  of  Oie  appointment 
Therefore  they  had  the  fwwer  to  appoint 
dlrecUy.* 

"The  foregoing  citatlomi  and  quotetions 
settle  tbe  proposition  that  a  public  office  Is 
neither  property,  nor  in  tbe  nature  of  prop- 
erty, nor  a  private  vested  right  that  is  pro- 
tected by  the  fourteenth  amendm«it  of  the 
Oonstltotlon  of  the  United  Stetes.  There  are 
a  number  of  authorities  that  hold  differently. 
The  stetes  of  Florida,  Georgia,  and  Nortii 
Carolina  very  pointedly  and  conclusively  are 
in  conflict  with  tbe  line  of  authorities  here- 
in dted.  Tbe  courts  of  the  territories  are 
bound  by  the  decision  of  the  Supreme  Court 
of  the  United  States.  Bven  If  It  were  a  fiict 
which  I  do  not  admit  b7  sny  meana,  that  tbe 
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reasoning,  as  well  bb  the  Justice;  wonld  be 
on  tbe  aide  of  tbe  holdings  of  the  atatei  of 
Georgia.  Florida,  North  Carolina,  and  some 
others,  still  I  would  be  bound  to  follow  tiie 
decisions  of  the  Supreme  Court  of  tbe  TTnlted 
States,  and  in  the  language  of  Sandford,  J., 
In  Conner  t.  Mayor,  supra;  *We  are  now  dis- 
cussing the  l^;lslatlve  power,  not  Its  ezpe- 
dlen(7  or  propriety.  Havlog  the  power,  the 
L^slatnre  will  exercise  it  for  the  public 
good,  and  It  is  the  sole  Judge  of  the  exigency 
which  demands  its  interference.'  I  am  of 
the  (q>lnion  that  the  Legislature  has  the  pow- 
er to  terminate  tbe  tenure  of  any  officer 
holding  an  office  created  by  the  Legislature. 
Tberefore  the  Legislature  bad  the  power  to 
remove  or  I^slate  Mr.  Sandoval  ont.of  the 
office  of  assessor  of  Bernalillo  county,  and  In 
so  doing  they  did  not  act  derogatorlly  to.  nor 
was  their  l^lslatlon  In  conflict  with,  the 
fourteenth  amendment  of  the  Constitution 
of  the  United  States,  as  contended  by  the 
learned  counsel  for  the  Solicitor  General. 

"l%is  brings  us  to  the  second  proposition: 
Bad  tbe  Legislature  power  to  All  the  vacancy 
caused  by  the  removal  of  BIr.  Sandoval? 
This  question  was  by  me  dedded  In  the  case 
of  Territory  ex  rd.  Ourran  et  al.  v.  Outler- 
res  et  al.,  78  Faa  1S9.  It  vas  contoided  ih 
that  case  by  the  learned  counsel  for  the  So- 
licitor General,  as  It  Is  also  in  this  case,  that 
It  required  a  general  law  to  fill  vacancies; 
otiierwlse.  such  act  of  the  Legislature  would 
be  in  conflict  and  therefore  problblted  by  tbe 
last  paragraph  of  tbe  act  of  Congress  com- 
monly called  tbe  "Springer  Act"  (Act  July  80, 
18S6.  c.  818;  24  Stat  170),  which  reads  as 
follows:  In  all  other  cases  where  a  general 
law  can  be  made  applicable,  no  spedal  law 
shall  be  enacted  In  any  of  the  territories  of 
the  United  States  by  the  territorial  L^sla- 
tnre  thereof.*  This  case  Is  one  whicl.  be- 
longs to  the  *In  all  other  cases.' 

"It  Is  also  contended  that  the  Legislature 
(section  1,  c.  2,  p.  18,  Laws  N.  M.  1001)  by  gen- 
eral law  flxed  tbe  manner  of  filling  vacancies 
lu  county  offices,  and  tberefore  that  this  law 
Is  in  conflict  with  the  said  section  1,  as  well 
as  In  conflict  with  said  paragraph  of  the 
Springer  act  It  certainly  <»nld  not  success- 
fully be  contended  that,  if  the  Legislature 
had  passed  a  law  that  the  Legislature  should 
fill  all  vacancies  occurring  in  county  offices, 
It  would  have  been  In  conflict  with  said  par- 
agrapb  of  the  Springer  act,  fbr  the  reason 
that  it  would  be  a  general  law.  Did  not  the 
Supreme  Court  of  Monteua,  In  Territory  v. 
Van  Oasfein,  supra,  speak  wisely  when  it 
said:  fThe  Governor  and  legislative  assem- 
bly bave  the  power  to  provide  the  manner 
of  appcdntment  Therefore  they  had  the 
power  to  appoint  directly.*  Section  1857  of 
the  Oompiled  Laws  of  the  United  States,  su- 
pra, provides  that  county  officers  shall  be 
appointed  or  elected  In  such  manner  as  may 
be  provided  by  the  Governor  and  the  legis- 
lative assembly.*  Did  th^  not  in  this  case 
provide  tbe  manner  tbe  office  ot  assessor  of 


BttnallUo  county  should  be  filled?  Would  IK 
not  seem  a  little  absurd  for  the  Legislature^. 
In  which  all  power  Is  conferred  by  OongresS). 
to  say  in  what  manner  coun^  officers  sball^ 
be  appointed  or  elected,  to  spread  upon  its. 
stetute  bo(As  an  act  saying  the  L^slatorv 
may  fill  county  offices  or  vacancies,  wben 
the  powCT  already  rests  with  it?  Would  It 
not  be  like  unto  a  man  getting  permission  or 
authority  from  himself  to  do  or  not  to  do  » 
specific  thing,  which  was  bis  duty  to  do  ot 
not  to  do? 

"In  Territory  ex  rel.  Smith  v.  Scott  et  sr. 
(Dak.)  20  N.  W.  401.  the  question  of  the  Le;:- 
islature  delegating  Ite  appointive  power  T'> 
others  was  squarely  raised.  The  court  saiil; 
The  act  of  tbe  territorial  Legislature  passtnl 
Blarch  8.  1888  [Acte  1883,  p.  217.  c.  104],  re- 
moving the  seat  of  tbe  government  of  the  ter- 
ritory from  Tankton.  and  antborising  certain 
persons  therein  named  as  commissioners  ta 
select  some,  other  city  as  the  capital  and  IA>- 
cate  ,the  seat  of  government  at  the  place  b» 
selected.  Is  not  In  conffict  with  the  or^mfe 
act  of  tbe  territOTy,  in  that  it  delegates  tt» 
such  commissioners  a  duty  that  could  onljr 
be  lawfully  performed  by  the  Governor  and 
the  legislative  assembly;  nor  In  that  it  apr 
points  and  designates  such  commissioners^ 
instead  of  leaving  their  appointment  to  the 
Governor,  by  and  with  the  advice  and  con- 
sent of  tbe  legislative  council,  upon  his  nooki. 
Inatlon,  and  such  commissioners  are  lawfnily- 
e^ntltled  to ,  exercise  the.  duties  and  power» 
conferred  upon  them      such  act' 

"In  the  case  of  Waterman  v.  Freeman,  80> 
Cal.  233,  22  Pac.  178,  13  Am.  St  Rep.  122.. 
the  Constitution  of  California  Is  construed^ 
which  reads  as  follows:  'AH  officers  or  com^  • 
mlssloners  whose  election  or  appointment  i» 
not  provided  for  by  this  Constitution  and  alft 
officers  or  commissioners  whose  offices  or  du- 
ties may  hereafter  be  created  by  law  shalk 
be  elected  by  the  people  or  appointed  as  the- 
Legislature  may  direct'  This  language  Is  su 
strikingly  like  the  provisions  in  section  186T 
of  the  CompUed  Laws,  supra,  that  a  con- 
struction of  the  California  Oonstitution  vronldl 
certainly  be  of  great  assistance  and  throw 
considerable  light  upon  the  construction  oC 
said  section  1S57.  The  office  under  consider- 
ation In  this  case  was  one  created  by  stat- 
ute, and  it  was  filled  by  tbe  Legislature  act- 
ing directly,  without  having  passed  any  genr 
«al  law,  or  any  other  provision  other  thau. 
simply  tbe  assembly  appointing  the  officer. 
A  comparison  of  the  two  provisions  are  s» 
strikingly  similar  that  if  tbe  legislative  us.- 
semhly  of  Callfbmla  could  fill  an  ofltoe  imder 
that  provlslou.  then  certainly,  by  the  same- 
course  of  reasoning,  the  territorial  assembly 
could  fill  such  offices  as  ccmtemplated  by 
said  section  1857.  In  other  words,  they  main- 
tained, as  well  as  many  other  authorities,, 
and  certainly  It  la  the  opinion  of  tbe  court  In 
this  case,  that  the  power  to  create  an  office 
implies  the  power  to  fill  such  office.  It 
would  be  folly  to  grant  the  power  to  create- 
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"With  DO  means  provided  (or  the  fllllnx  of 
such  offices.  It  is  trae  there  is  no  expressed 
power  granted  by  Congress  to  the  territory 
to  fill  vacancies  In  office.  But  certainly  we 
have  a  right  to  assume  that  no  one  will  con- 
tend but  what  there  Is  a  power  somewhere  to 
'fill  a  vacancy  In  -an  office  that  has  been  cre~ 
«ted  by  the  legislative  power  of  the  territory 
And  the  office  once  legally  filled.  It  must  be 
-conceded  that  all  power  we  have  In  the  ter- 
ritory to  create  county  offices  and  to  provide 
tbe  manner  In  which  such  offices  shall  be 
filled,  either  by  appointment  or  by  election, 
Is  embodied  In  tbe  one  section  of  the  act  of 
'Congress  (section  1857,  supra).  Therefore 
the  legislative  power  must  provide  first  the 
office  and  then  tbe  officer,  through  an  election 
or  appointment  In  the  manner  provided  by 
the  Legislature.  All  tbe  authority  the  terri- 
tory has  conferred  upon  It  to  ffil  vacancies  in 
office  Is  Implied  In  the  general  power  given 
the  legislative  power  as  contained  In  said 
section  1857.  Therefore  the  legislative  pow- 
<r  is  authorized  to  fill  vacancies.  The  taan- 
ner  of  ffiling  them  is  left  to  the  Legislature 
to  provide.  And  if  It  can  provide  a  manner, 
such  manner  may  be  by  direct  appointment 
It  may  be  conferred  upon  the  people  to  elect, 
it  may  be  conferred  upon  the  Governor  to 
appoint,  or  It  may  be  conferred  upon  county 
commissioners  to  appoint,  as  In  this  case. 

"It  Is  contended  by  the  learned  counsel 
j-epresentlng  the  Solicitor  General  that  chap- 
ter 2,  p.  18,  of  the  Laws  of  New  Mexico  of 
1901,  precludes  tbe  Legislature  from  filling 
Tacancles.  either  by  direct  appointment  or  by 
Appointing;  a  commission  to  fill  vacancies  in 
■county  offices.  It  will  be  observed  that  said 
provision  provides  that  the  Governor  siiall 
appoint  when  a  vacancy  shall  occur  'by  rea- 
son of  death,  resignation,  or  otherwise.' 
The  vacancy  in  the  office  of  assessor  pf  Ber- 
nalillo county  was  not  caused  by  death,  nor 
Teslgnation.  How  about  the  term  'other- 
wise'? Does  that  include  a  vacancy  caused 
ty  legislative  removal?  Is  it  to  he  taken 
in  its  broad  sense,  so  as  to  Include  any  and 
all  vacancies  not  caused  by  death  or  res- 
ignation? We  might  Inquire  why  the  leg- 
islative power  delegated  to  the  Governor  the 
authority  to  fill  vacancies  at  all.  Certainly 
the  Legislature  would  not  have  delegated 
such  power,  had  there  been  a  vacancy  occur- 
ring wliUe  tbe  Legislature  was  in  session. 
The  session  of  the  Legislature  being  limited 
by  law  to  60  days,  that  leaves  the  balance  of 
■two  years  In  which  no  vacancy  could  be 
filled,  unless  such  power  to  fill  had  been  dele- 
gated to  some  person  or  persons.  If  no  pro- 
vision had  been  made  by  the  legislative  pow- 
er to  fill  vacancies,  could  they  have  been 
filled?  Yes;  by  the  legislative  power,  and 
by  It  only.  If  the  Legislature  intended  tiiat 
any  vacancy  that  might  occur  shall  he  filled 
by  appointment  by  tbe  Governor,  vhy  should 
it  speciflcaliy  point  out  Tacancles  caused  by 
death  or  resignation?  It  would  be  a  serious 
charge  against  the  legislative  intelligence  that 


It  meant  any  vacancy  that  might  occur  shall 
be  filled  by  appointment  by  the  Governor, 
after  employing  the  language  they  did.  If 
the  word  'otherwise'  is  to  be  conatraed  to 
mean  any  vacancy,  then  the  words  'by  rea- 
son of  death  or  resignation'  were  surplusage, 
and  must  stand  for  naught,  because  tbey  are 
Included  In  tbe  words  *any  vacancy.' 

"We  believe  It  to  be  a  universal  rule  of 
construction  that,  when  general  worda  follow 
particular  and  specific  words,  tbe  general 
words  are  confined  in  meaning  to  the  things 
of  like  kind  and  nature  designated  by  the 
specffic  words.  Sutherland  on  Stat.  Con.  fi 
286:  Jensen  v.  State  (Wis.)  19  N.  W.  37S; 
State  V.  Denniaon  (Neb.)  82  N.  W.  385;  Kob- 
erta  V.  Jackson's  Heirs,  4  Terg.  (Tenn.)  322; 
State  T.  Wood  County,  72  Wis.  637,  40  N.  W. 
381.  In  each  of  these  cases  the  word  'Other- 
wise' followed  specific  terms,  and  was  con- 
strued to  mean  other  things  of  like  kind  and 
nature.  In  the  case  of  State  v.  Wood  Coun- 
ty, supra,  tbe  Wisconsin  statute  provided, 
referring  to  county  road  tax,  'which  shall  be 
expended  under  their  [county ,  board]  direc- 
tion, In  making  culverts,  grading,  graveling, 
ditching,  or  otherwise  Improving  such  high- 
ways.' The  court  said:  'By  a  familiar  rule 
of  construction,  the  words  "or  otherwise  Im- 
proving such  highways,"  must  be  held  to 
mean  the  Improvement  of  such  highways  by 
making  culverts,  grading,  graveling,  ditching, 
or  other  Improvements  of  a  similar  character, 
and  not  to  tbe  building  of  a  bridge.*  In  Jen- 
sen V.  State,  supra,  the  statute  provided:  'If 
any  tavern  keeper,  or  other  person,  shall  sell, 
give  away,  or  barter  any  intoxicating  liq- 
uors,* etc.  Tbe  court  construed  the  words 
'other  person'  to  mean,  not  anybody  and 
everylwdy,  but,  following  the  words  "tavern 
keeper,"  indicate  vei7  clearly  the  class  of 
persons  against  whom  the  act  was  aimed, 
and  the  general  words  "other  persons"  must, 
under  tbe  familiar  rule  "noscltur  a  aocUs,'' 
be  taken  to  mean  a  similar  class  of  persons, 
and  not  be  extended  so  as  to  include  all  per- 
sons.' And  the  court  cites  a  long  list  of  au- 
tiiorities  in  support  of  their  constructioD.  In 
the  Nebraska  case  the  law  provided:  'If  any 
person  shall  open  or  establish,  as  owner  or 
otherwise,  any  lottery  or  game  of  chance  in 
this  state,'  etc.  In  construing  the  term  'oth- 
erwise,' as  used  in  this  connection,  following 
the  word  'owner,*  it  was  restricted  to  tbe 
meaning  of  'owner/  or  some  one  In  TimH^ii  Qg 
like  capacity. 

"We  do  not  hesitate  to  say  that,  wherever 
the  word  'otherwise*  Is  used,  following  spe- 
cific terms,  no  authority  can  be  found  that 
will  give  It  Its  broad  significance  when  used 
by  itself,  but  that  tbey  restrict  It  to  tbe 
meaning  of  the  specific  words  and  terms  pre- 
ceding It.  Apply  that  rule  of  construction  to 
the  said  chapter  2,  end  what  is  the  meaning 
of  the  word  'otherwise*  following  the  words 
'whenever  any  vacancy  shall  occur  by  reason 
of  death,  resignation,  or  otbenrise'?  You  will 
have  the  word  'otherwise*  meaning  a  vacancy 
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cKiued  b7  death  or  resignation,  or  vacanclea 
caused  in  a  Bimllar  manoCT;  possibly,  In- 
stead of  death,  dementia.  For  example: 
Instead  of  resignation,  a  man  picks  up  and 
bles  to  other  countries.  He  baa  not  resigned. 
He  baa  not  t>een  removed,  but  be  bas  quit, 
and  It  la  of  similar  kind  and  character  aa 
'resIgDatlon.'  And  again,  by  Implication  at 
least,  the  Legislature  baa  Interpreted  said 
chapter  2  by  enacting  section  1  of  chapter  49. 
A  leglalatlTe  Interpretation  of  a  statute  Is  not 
binding  upon  a  court,  but  should  have  great 
weight  Ja<Ason  v.  Board  of  Supervisors,  34 
Neb.  680,  52  N.  W.  169;  Coutant  v.  People, 
11  Wend.  511.  I  am  therefore  of  the  opinion 
that  the  acta  of  the  Legislature,  viz.,  section 
3  of  chapter  27,  and  section  1  of  chapter  49, 
are  legal,  and  that  the  Legislature  acted 
within  its  scope  and  power. 

"The  other  guestloa  raised  by  the  demur* 
rer,  to  wit,  whether  or  not  Sandovul's  non- 
residence  of  the  present  territory  of  the  coim- 
ty  of  Bernalillo  makes  him  fnellKlble  to  be 
reinstated  aa  assessor  of  Bernalillo  county, 
Is  not  necessary  for  me  to  pass  upon  In  this 
action,  for  tbe  reason  heretofore  given  as  to 
the  legality  of  the  statute  passed  by  tbe  last 
Legislature.  For  the  reasons  hereinbefore 
given,  the  demurrer  Is  overruled,  and,  should 
the  Solicitor  General  stand  upon  bis  demur- 
rer, tbe  Infocmatlwi  wUl  be  dismissed.^ 


PAXTUN  T.  WOODWARD. 

(Supreme  Court  of  Montana.    Oct  12,  1004.) 

LIBEL— CONSTBUCTIOH  OF  LAHOUAGS-iJUSTrPT- 
CATIOR  —  AKSWEB  —  OOMPLAI  NT  —  BUITl- 
CUNCT'—  MAUCK  —  OAMAQES  —  JUBT  QUICS- 
TIOX  —  ZVIDENCE  —  ADMISStBIUTT  —  JN- 
SraUCnONS—APPEAI/— CONSTITUTIONAL  LAW, 

1.  To  publish  by  a  written  anpiivlleged  charge 
of  an  individual  falsely  that  be  is  a  common 
liar  is  libelous  per  se. 

2.  In  arriving  at  the  sense  in  which  alleged 
libelous  language  Is  employed  It  Is  proper  to 
consider  the  canse  and  arcnmstanceg  of  Its 
publication  and  tbe  entire  language  used. 

3.  Where  an  imputation  complained  of  is  a 
conclusion  from  certain  facts,  a  plea  of  Jus- 
tification averrhig  the  existence  oi  a  state  of 
tects  which  warranti  the  Inferenee  of  the  ebar^ie 
ia  sufficient. 

4.  Undpi-  the  direct  provisions  of  Code  Civ. 
Proc-  {  751,  It  Is  not  necessary  to  state  In  a 
complaint  for  libel  any  extrinMc  facts  to  show 
tbe  application  to  the  plaintiff  of  tbe  defamS' 
tory  matter,  but  It  is  sumcient  to  state  generally 
that  the  same  was  published  concerning  the 
plaintiff. 

6.  To  say  of  a  school-teacher  that  he  Ih  "not- 
ed," though  used  in  an  invidious  sense,  and,  re- 
ferring to  a  particular  district,  "has  done  more 
damage  and  less  good  than  any  other  teacher," 
and,  referring  to  nia  applicntiow  for  a  position 
aa  teacher  of  its  school,  "this  (iiatriet  knows 
when  it  has  bad  enough,  so  it  turned  the  gentle- 
man down,"  cannot  be  said  to  impeach  uim  in 
any  of  those  qnalltles  which  are  easentials  of 
an  aeeompIMM  echool-teaeber,  and  is  not  Ubel- 
ou  per  sc. 

&  under  CIt.  Code,  fi  S2,  defining  libel  aa  a 
false  and  unprivileged  publication  In  writing, 
etc.,  which  exposes  any  person  to  hatred,  con- 
tempt, ridicule,  or  obloquy,  or  which  cnuses  him 
to  be  abiuuied  or  avoided,  or  which  baa  a  ten- 


dency to  injure  him  In  Ua  occupation,  the  ex- 

IstPDce  of  malice  is  not  a  necessary  ingredient 
to  entitle  plaintiff  to  recover. 

7.  Id  an  action  for  libel  malice  becomes  mate- 
rial only  as  a  circumstance  affording  a  basis  for 
iocreoHiiig  or  diminishing  thu  amount  of  nx  ov* 
ery  aiid  m  cOnes  Involving  the  defense  of  priv- 
ilerted  publication. 

8.  lu  an  artion  for  litiel,  where  tii.'ili''c>  i:; 
shown,  exemplary  damages  may  be  uddt-il  to  i  lic 
compensatory  damages. 

9.  Malice  is  an  inference  of  fact,  ivliifh  t^" 
Jury  may  draw  from  a  libelous  publication  hIoh". 

10.  In  an  action  by  a  school-tea rher  for  libt-l, 
evidence  that  defendant,  after  the  pul)licutii>ii 
of  the  alleRed  libel,  had  tried  to  hiive  the  (■•■?- 
tifleate  of  plaintiff  as  a  school -ten cber  revoked, 
is  admissible  to  show  malice,  but  not  as  a  baam 
f<ff  extra  compensation. 

11.  In  an  action  by  a  school -teiirher  for  liliol, 

firoof  of  statements  made  by  defendant  nfter  the 
nstltution  of  the  suit  to  the  effect  that  he  would 
take  away  plaintiff's  license  as  a  teacbet  is  ad- 
missible to  show  malice,  but  not  as  a  baals  for 
extra  compensation. 

12.  In  an  artion  for  libel  It  la  not  error  to  al- 
low the  defendant,  aa  a  witness,  to  tie  inter- 
rogated with  respect  to  bis  motive  in  usius  cer- 
tain language  in  the  article  alleged  to  be  li- 
belous, and  to  permit  him  to  explain  statementsi 
therein — whether  they  were  true,  and  as  to  the 
source  of  his  information  with  respect  to  their 
truth — where  such  facts  are  involviHl  in  the  is- 
sues presented  by  the  pleadings. 

13.  Where  the  inatnictlons  fiven  Incorporate 
the  substance  of  those  requested,  it  Is  not  error 
to  refuse  to  adopt  tbeoL 

14.  An  instruction  setting  forth  a  clear  and 
concise  statement  of  the  nature  of  the  oiiae  and 
the  Issues  to  he  determined  la  not  objectionable. 

15.  In  an  action  f<»  libel  where  tliere  is  no 
anggestion  In  the  complaint  that  plaiotiff  was 
damaged  as  an  individual,  but  only  that  the  In- 
Jury  was  to  him  In  respect  to  hla  profesHlnn, 
there  can  be  no  recovery  of  damage  to  plaintiff 
as  an  individual. 

16.  Where  a  false  and  noprlvU^ed  publication 

Kosaessing  the  Ingredients  that  stamp  It  as  11- 
elous  per  ae  Is  established,  injury  Is  presum- 
ed to  ensue  therefrom,  and  affords  ground  fmr 
tbe  allowance  of  at  least  nominal  damagea. 

17.  Notwithstanding  Const,  art.  3.  S  10,  nro- 
vldes  that  in  all  aulfe  and  prosecutions  for  flbel 
tbe  truth  thereof  may  be  giveD  In  evidence,  and 
that  the  jur^,  onder  the  direction  of  the  court, 
shall  determine  tbe  law  and  the  facts,  an  errone- 
ous instruction  to  the  prejudice  of  plslntlff  ta 
cause  for  reversal,  though  the  Jury  returned  a 
verdict  for  defendant. 

Hllbum,  J.,  dissenting  In  part. 

Appeal  from  District  Court  OallatlD  Coun- 
ty; Wm.  L,  Holloway,  Judge. 

Action  by  Cyrua  Paiton  agBlnst  A.  J. 
Woodward.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

Jno.  A  Lace,  for  appellant  Hartraan  & 
Hartman,  for  Tespondent. 

LESLIB.  Special  Judge  (altting  In  place  of 
HOLLOWAY,  J.,  who  was  disquallfled). 
This  l8  an  action  to  recover  damn^  for  li- 
bel. A  trial  of  the  cause  in  the  court  bo'nw 
resulted  in  a  verdict  for  the  defendant. 
Plaintiff  moved  for  a  new  trial,  which  was 
denied,  and  ftvim  the  Judgment  and  the  on1<*i 
overruling  said  motion  tbe  plaintiff  appeals. 

The  complaint  ombroces  two  scpnrate 
counts.  In  each  of  which  plaintiff  claims  dam- 
ages In  the  sum  of  9B,000.    Tbe  first  count 


f     see  Ubel  and  Slaader.  voL  S3.  CeoL  Dig.  |  IXL 


Digitized  by 


316 


78  PAOmO  RSPOBTBL 


(HOBt 


Is  tat  the  publication  of  a  certain  alleged 
falser  malicious,  and  anprlvlleged  communl- 
catlon  on  JjOj  13,  1901.  In  the  Avant  Oourier, 
a  newspaper  of  general  drcnlation,  wblch 
publication  plaintiff  alleges  tended  to  and  did 
injure  him  In  respect  to  his  profession  of 
scbool-teacher.  The  second  count  is  for  a 
certain  other  false,  malicious,  and  unprivi- 
leged publication  in  said  newspaper  of  August 
24,  1901.  Answering  each  connt  the  defend- 
ant admits  the  publication  of  said  two  ar- 
ticles, denies  thej  were  false,  malicious,  or 
unprivileged,  or  that  tbey  tended  to  or  did 
injure  plaintiff  in  bis  profession,  or  that  h« 
was  injured  in  any  sum  whatever.  For  fur- 
ther answer  to  each  count  the  defendant,  by 
affirmative  averments,  pleads  the  truth  of 
the  matter  contained  In  said  publications,  and 
also  pleads  certain  facts  In  mitigation,  not 
necessary  to  enumerate.  The  plaintiff  de- 
mmred  to  each  defense  in  the  answer  upon 
the  ground  that  the  same  did  not  state  a  de- 
fense. This  demoTTer  was  oremiled,  and 
plaintiff  replied. 

1.  The  court  did  not  err  in  overruling  the 
demurrer  to  the  answer.  It  is  proper  to  sug- 
gest at  tills  time  that  the  first  count  of  the 
complaint  states  a  cause  of  action.  The  ar- 
ticle, as  set  forth  In  this  count,  is  as  follows: 

"As  to  Paxton's  popularity  as  a  teacher  it 
can  be  Illustrated  by  the  fact  that  out  of 
forty-five  children  In  the  district  but  four  or 
five  were  attending  when  the  superintendent 
visited  the  school  last  week.  This  Is  the 
only  school  Paxton  has  taught  In  the  county, 
and  for  the  good  of  the  schools,  I  hope  It  will 
b^  the  last  one.  He  taught  one  term  in  Jef- 
ferson, and  one  In  Madison  county  and  tbey 
want  no  more  of  him.  The  statements  in  the 
Chronicle  are  known  to  Im  false  here.  We 
knew  that  Paxton  was  a  man  of  many  at- 
tainments, but  did  not  know  that  he  was  a 
common  liar  before.  As  he  has  gone  to  the 
Crow  reservation  now  he  has  probably  found 
bis  level." 

Whatever  may  be  said  of  otber  portions  of 
.the  foregoing  article,  to  publish,  by  a  written 
charge,  of  an  .Individual,  that  he  Is  a  com- 
mon liar.  Is  an  Imputation  tending  to  expose 
such  individual  to  hatred,  contempt,  ridicule, 
or  obloquy,  or  Injure  bim  in  his  occupation; 
and  if  untrue,  and  not  privileged,  is  libelous 
per  se,  and  actionable.  Such  Is  the  very 
nearly  universal  conclusion  of  the  courts 
where  this  question  baa  been  adjudicated.  A 
collection  of  the  eases  relating  to  this  Buh- 
Ject  may  be  found  in  IS  Am.  &  Eng.  Bnc.  of 
Lavc'  (2d  Ed.)  p.  921.  See,  also,  Townshend 
Libel  &  Slander,  $  177. 

But  returning  to  the  question  presented  by 
the  demurrer.  In  the  construction  of  language 
regard  Is  to  be  tiad  to  the  words  employed, 
and  the  meaning  which,  under  all  the  cir- 
cumstances of  their  publication,  may  be  pre- 
sumed to  have  been  conveyed  to  those  to 
whom  the  publication  Is  made.  While  the 
written  charge,  "We  knew  that  Paxton  was 
a  man  of  many  attalnmentSt  but  did  not 


know  that  he  wmf  a  eomnKm  Oar  before^"  1^ 
in  Its  nattm,  Ubetooa  per  se,  and  needs  no 

colloqnlmn  or  Innuendo  to  lllostrate  its  appli- 
cation or  ipeaning,  and  the  vice  imputed  to 
plaintiff  by  the  words  standing  alone  Is  un- 
qualified, and  aa  broad  as  language  can  mnke 
it,  yet,  If  the  defamatory  language  Is  con- 
nected with  other  language  which  limits  or 
affects  Its  meaning,  or  might  tend  to  mltlgnte 
the  damage.  Its  construction  must  be  In  rela- 
tion to  such  other  language,  and  In  arriving 
at  the  sense  In  which  the  language  Is  em- 
ployed it  is  proper  to  consider  the  cause  and 
circumstances  of  Its  publication  and  the  en- 
tire language  used.  It  Is  apparent  on  its 
face  that  the  publication  In  question  waa  a 
part  of  an  article  published  In  response.  In 
part  at  least  to  certain  statements  contained 
in  the  Chronicle.  The  matter  set  fortn  in 
the  answer,  upon  which  defendant  relies  for 
JustlflcallOD,  Is  the  history  of  a  controversy 
which  continued  for  some  time  between  the 
plaintiff  and  the  defendant,  and  the  publica- 
tion In  Questi6n  was  a  part  of  one  of  the 
articles  constituting  this  controversy.  The 
defendant  alleges  that  the  charge  above  re- 
ferred to,  implying  a  want  of  veracity  in 
plaintiff,  was  limited  in  Its  meaning  and  ap- 
plication to  certain  statements  previously 
published  in  the  Bozeman  Clironicle  at  the 
Instance  of  plaintiff,  and  not  otherwise,  and 
that  such  statements  were  untrue.  He  also 
pleads  facts  upon  which  Is  based  the  alleged 
truth  of  the  other  statements  contained  in 
said  publication.  The  answer  In  this  respect 
presented  an  issue  as  to  the  truth  of  the 
statements  of  the  publication,  upon  which  de- 
fendant waa  entitled  to  be  heard,  and  amply 
meets  the  requirements  of  the  rule  urged  by 
counsel  for  appellant:  "When  the  Imputa- 
tion complained  of  is  a  conclusion  from  cer- 
tain facts,  the  plea  of  Justification  must  aver 
the  existence  of  a  state  of  facts  which  will 
warrant  the  inference  of  the  charge."  New- 
ell, Defamation,  Slander  &  Libel,  p.  652. 

2.  At  the  trial  defendant  objected  to  the 
introduction  of  any  evidence  as  to  plalntilTs 
second  cause  of  action  upon  the  ground  that 
the  publication  waa  not  libelous  per  se,  and 
that  no  special  damages  wen,  alleged.  The 
objection  was  sustained,  and  plaintiff  ex- 
cepted. PlalntUTs  second  cause  of  action  Is 
based  upon  the  publication  of  August  24, 
1901,  heretofore  referred  to.  The  allega- 
tions are,  in  substance,  that  plaintiff  Is  a 
school-teacher,  following  that  professioo ; 
that  the  article  referred  to  waa  of  and  con- 
cerning him  in  his  profession,  occupation, 
and  business  as  such  school-teacher,  and  re- 
ferred to  his  application  for  the  position  aa 
teacher  In  the  public  school  at  Willow  Cretic, 
Gallatin  county;  that  the  said  publlcatiou 
was  false,  malicious,  and  unprivileged,  and 
tended  to  and  did  injure  htm  In  his  pm- 
fesslon  and  occupation  as  a  school-teacher, 
to  hia  damage  in  the  simi  of  $5,000.  The  ar- 
ticle Is  set  forth  in  tlie  complaint,  and  Is 
as  follows:   "There  were  a  number  of  ap- 
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pUcanto  for  the  school,  among  tbem  being 
the  noted  Pazton,  who  has  done  more  dam- 
age and  leas  good  than  any  teacher  we  have 
ever  had.  This  district  knows  when  It  has 
had  enough,  bo  It  turned  the  gentleman  down. 
A  Miss  Evans  baa  been  offered  the  position 
of  teacher  and  we  hope  soon  to  have  a  good 
school  running."  In  this  connt  of  the  com- 
plaint there  la  no  colloguinm,  other  than  as 
stated  above.  There  Is  no  Innuendo  at  all, 
and  no  allegation  of  special  damages.  Tire 
only  damage  claimed  is  that  sustained  by 
plaintiff  In  hla  occupation  and  profession  of 
school-teacher,  thus  limiting  the  right  of  re- 
covery, If  any,  to  socb  general  damages  as 
were  sustained  In  the  special  relation  named. 
When  the  publication  is  libelous  per  se,  the 
plaintiff  may  recover  general  damages  with- 
out allegation  or  proof  of  special  damages, 
la  actions  of  this  character  "It  Is  not  neces- 
sary to  state  In  the  complaint  any  extrinsic 
facts  for  the  purpose  of  showing  the  appli- 
cation to  the  plaintiff  of  the  defamatory  mat- 
ter out  of  which  the  cause  of  action  arose; 
hut  it  Is  sufficient  to  state  generally  that 
the  same  was  published  or  spoken  concern- 
ing the  plaintiff."  Code  Glv.  Proc.  |  7C1. 
But  in  other  respects  the  rules  of  common 
law  pleading  remain  unaltered.  In  Harris 
r.  Zanone,  98  Gal.  es,  28  Pac.  845,  In  con- 
struing a  similar  statute,  the  Supreme  Court 
says:  "If  the  words  used  are  not  libelous 
In  themselves,  or  if  they  have  some  occult 
meaning  or  local  signification,  and  require 
proof  to  determine  their  meanliv  or  to  show 
that  they  are  libelous,  or  If  th^  are  words 
in  a  foreign  language,  It  Is  necessary  to  make 
such  auction  of  their  meaning  as  will  show 
tbem  to  be  actionable,  and  by  averment  'to 
ascertain  that  to  file  eonrt  which  Is  general- 
ly or  doubtfully  ezpressed.'  Tan  Yechtm  t. 
Hopkins,  5  Johns.  220,  4  Am.  Dec.  880.  The 
statute  dtopenasa  with  them  {that  la,  flw 
colloquium  and  Innuendo)  only  to  tax  9M 
ihej  allow  that  flie  defamatory  words  ap- 
plied to  the  plaintiff,  and  goes  no  farther. 
The  avermenta  necessary  In  common-law 
pleading  to  sbow  the  meaning  of  the  worda 
mnat  itUl  be  made" — citing  aathorltles. 
When  Qie  words  are  nnequlvocal  In  their  Im- 
port, and  obvtoualy  defamatory,  it  is  not 
neoesaary  to  empk^^  coUognlmn  or  Innnendo 
to  explain  tbelr  application  and  meaning; 
but  if  the  worda  be  of  doubtful  significance, 
or  derive  their  Ubeknia  character  not  from 
their  own  Intrinsic  force^  bot  from  extrane-' 
ons  Oiets,  it  la  necessary  to  allege  the  mean- 
ing intended,  or  set  forth  such  eztraneotis 
facts  by  proper  averments.  18  Bn&  Plead,  ft 
Prae.  p.  88,  and  cases  cited.  To  wy  of  a 
achooNteacher  that  be  la  "noted,"  thoi^ 
nsed  In  an  Invldlons  aeaae,  and,  referring  to 
a  particular  d'^trlct.  "has  done  more  dam- 
age and  less  good  than  any  other  teacher," 
and,  referring  to  his  application  for  a  posi- 
tion aa  teacher  of  Ito  school,  "this  district 
knowa  when  it  has  had  enough,  so  it  tnmed 
tba  gentleman  down,"  Cannot  be  said  to  Im- 


[  peach  him  in  any  of  those  qualities  which 
'  are  essentials  of  an  accomplished  school- 
teacher, and  to  falsely  assail  which  It  la 
slanderous  or  libelous  per  se.  Says  Mr. 
Newell:  "It  by  no  means  follows  that  all 
words  to  the  disparagement  of  an  officer, 
.professional  man,  or  trader  will,  for  that 
reason,  without  proof  of  special  damages,  ho 
actionable  In  themselves.  Words,  to  be  jk- 
tlooable  on  this  ground,  must  touch  tbp 
plaintiff  In  his  office,  profession,  or  trado 
They  must  be  shown  to  have  been  spoken  of 
the  party  in  relation  thereto,  and  to  be  such 
as  would  prejudice  him  therein.  They  must 
Impeach  either  his  skill  or  knowledge,  or 
his  official  or  professional  conduct."  Newell 
on  Slander  and  Libel,  p.  168,  par.  2 ; ,  p. 
174,  par.  7.  The  publication  of  August  24tli- 
does  not  disparage  plaintiff  In,  or  impute  to 
him  a  lack  of,  any  of  the  qualities  or  quail' 
flcatlons  which  are  prerequisites  to  the  du^ 
fnlSlIment  of  the  duties  of  a  school-teacher; 
It  6oea  not  appear  on  the  face  of  the  pub4 
licatlon  that  the  capacity  or  skill  of  the 
plaintiff  as  a  school-teacher,  bis  scholarly^ 
attainments,  or  his  professional  conduct  or{ 
Integrity,  were  In  any  wise  involved  In  thef 
matters  referred  to,  and  the  court  properln 
withdrew  from  the  Jury  all  consideration  o1^ 
tbe  second  count  of  tbe  complaint  | 
3.  Plaintiff  called  defendant  as  a  witness, 
,  and  offered  to  prove  by  him  that  since  the 
'  publication  constitnttng  the  basis  of  the  first 
I  cause  of  action  defendant  had  tried  to  have 
revoked  tbe  certlflcate  of  plaintiff  as  a 
school-teacher,  to  which  offer  objection  was 
made  and  snstalned,  and  plaintiff  excepted. 
!  Other  witnesses  were  called  by  plaintiff, 
by  whom  he  offered  to  prove  that  defradant 
had  stated  to  than,  after  the  Instttutltm  of 
Uils  sibtion,  tiiat  he  would  take  away  the 
plalntUPa  certificate,  or  words  to  that  effect ; 
to  all  of  which  objection  waa  made  and  ana- 
talned,  and  platotlff  excepted.  PlalntUTa 
assignments  with  respect  to  these  offers  and 
the  refusal  of  the  court  to  allow  the  testi- 
mony Introdnoed  are  Nos.  12,  18,  14,  IS,  16, 
and  may  be  discussed  together.  Ubel  Is  de* 
fined  by  section  82  of  the  Civil  Code  ol  Mon- 
tana as  follows:  "Ltbel  la  a  fftlse  and  un- 
privileged publication  In  writing,  inintlng, 
picture,  efSgy,  or  other  fixed  representation 
to  the  eye  which  exposes  any  person  to 
hatred,  contempt,  ridicule,  or  obloquy,  or 
which  causes  him  to  be  shunned  or  avoid- 
ed, or  which  has  A  tendency  to  injure  him 
•  in  his  occupation.*'  Under  this  statute  the 
existence  of  malice  la  not  a  necessary  in- 
gredient to  Mitltle  the  plaintiff  to  recover 
such  sum  as  will  fairly  compensate  him  for 
the  InJuiT  sustained.  It  would  pres«it  no 
obstocle  to  such  recovery  that  the  defendant, 
acting  in  good  folth,  bad  probable  cause  for 
belief,  and  at  the  time  did  believe  the  charge 
to  be  true,  and  was  absolutely  tree  from 
malice.  Two  classes  of  damages  may  be 
recovered  in  actions  for  libel,  to  wit,  actus  i 
damages  and  exnnplarr  damagea.  The  pres- 
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once  or  absence  ui  nmnue  utx.ijmes  material 
only  as  a  circumstance  affording  a  basis  for 
increasing  or  diminishing  tbe  amount  of  re- 
covery, and  In  cases  Involving  the  defense 
of  privileged  publication.  Tbe  right  to  rer 
cover  being  shown,  and  the  presence  of  mal- 
ice wanting,  con  ipensa  lory  damages  only  can 
be  awarded;  but.  Join  to  such  right  of  re- 
covery the  element  of  malice,  and  exemplary 
damans  may  be  added  to  the  actual  or 
compensatory  damages.  Malice  la  an  Infer- 
«uce  of  fact  which  the  jury  may  draw  from 
the  libelous  publication  alone.  Samuels  v. 
Evening  Mail  Ass'n,  75  N.  T.  604;  Warner 
v.  Pub.  Co..  132  N.  Y.  181,  30  N.  E.  393; 
Clements  v.  Maloney,  55  Mo.  352;  Scbmis- 
seur  KrelUch,  92  lU.  348;  Association  v. 
Tryon,  42  Mich.  549,  4  N.  W.  267,  36  Am. 
Rep.  450.  Tbe  plaintiff  may,  if  he  elect  to 
do  so,  rely  solely  upon  the  libelous  character 
of  the  publication  to  show  malice,  but  he 
is  not  limited  to  it  He  may  also  call  to  his 
aid  and  make  use  of  any  eztrinstc  facts 
which  tend  to  show  the  presence  of  malice. 
It  Is  Impossible  to  look  into  the  mind,  and 
interpret  the  motives  which  prompt  ite  ac- 
tion, and  resort  may  therefore  be  had  to 
acts  and  declarations,  if  any,  emanating  | 
from  the  Individual  touching  the  same,  and 
observance  of  bis  conduct  and  bearing  in 
relation  to  the  subject-matter.  While  there 
is  some  conflict  among  tbe  authorities  as  to  : 
tbe  competency  of  statements  and  defama 
tory  charges  made  after  the  commencement 
of  tbe  action,  tbe  better  reasoning  and  de- 
cided weight  of  authority  se^ns  to  favor 
the  admissibility  of  other  defamatory  char- 
ges and  of  statements  made  by  the  defend- 
ant, even  though  after  tbe  commencement 
of  the  action,  which  may  tend  to  evince 
a  wish  to  vex,  annoy,  or  injure  tbe  pl&lntlff, 
but  for  the  purpose  only  of  proving  malice, 
and  not  as  affording  a  basis  for  extra  com- 
pensation therefor.  Borne  of  the  cases  bear- 
ing upon  this  subject  are:  Post  Pub.  Oo.  v. 
Hallam,  69  Fed.  BSC.  8  C.  O.  A.  201;  Spol^ 
Dennl  Hlasatel  t.  Hoffman,  105  111.  App. 
170;  Hint*  T,  Graupner,  188  III.  158,  27  N. 
EL  935;  Beals  r.  Thompson  (Mass.)  21  N. 
B.  959;  Norris  V.  Eltlott  39  Cal.  72;  Cham- 
t>erlin  v.  Tanee,  51  Cal.  75;  Harris  v.  Zan- 
one,-  98  Cal.  66,  28  Pac.  845 ;  Garrett  v. 
Dlckerson.  19  Md.  418;  Fry  v.  Bennett,  28 
N.  Y.  324;  Titus  v.  Sumner,  44  N.  T.  266; 
Robbins  v,  Fletcher,  101  Mass.  115 ;  Xoen- 
Inger  v.  Vogt.  88  Mo.  580;  Bee  Pub.  Oo.  v 
Shields  (Neb.)  94  N.  W.  1029;  Larrnbee  v. 
Minn.  Trlb.  Co.,  36  Minn.  141,  30  N.  W. 
402;  Faxon  v.  Jones  (Mass.)  57  N.  E.  359; 
Ward  V.  Dick,  36  Am.  Rep.  75;  Davis  v. 
Starrett,  97  Me.  5(38,  55  Atl.  516.  The  plain- 
tiff should  have  been  jtermitted  to  show  tbe 
making  by  defendant  of  threats,  if  any,  to 
secure  the  cancellation  of  his  oertificiite  en- 
titling him  to  teach  In  tbe  public  schools. 

4.  In  assignments  of  error  Nos.  18,  19,  20, 
and  21  appellant  complains  of  the  action  of 
tbe  court  in  overruling  plaintiff's  objection  to 


certain  qaestlons  asked  defendant  with  re- 
spect to  his  motives  in  using  certain  lan- 
guage In  the  articles  alleged  to  be  libelous, 
and  In  permitting  him  to  explain  certain 
statements  therein,  and  whether  certain 
statements  made  by  blm  were  true,  and  as 
to  the  source  of  his  information  with  respect 
to  the  truth  of  certain  statements.  These 
were  some  of  the  r.i.-  s  involved  In  the  issues 
presented  by  the  pleadings,  and  there  was  no 
error  In  these  rulings. 

6.  Error  Is  assigned  for  the  refusal  of  the 
court  to  give  certain  Instructions  proposed  by 
plaintiff.  In  the  instructions  which  were 
given  to  tbe  Jury,  the  court  Incorporated  the 
substance  of  those  offered  by  plalntlft,  and  it 
was  not  error  to  refuse  to  adopt  those  sub- 
mitted by  plaintiff.  Territory  v.  Peudry,  9 
Mont  67,  22  Pac.  760.  State  T.  Mahoney,  24 
Mont  281,  Gl  Pac.  64T. 

6.  Appellant  complains  of  certain  instruc- 
tions given  by  tbe  court  to  wit  No&  1,  10, 
12,  and  13.  Instruction  No.  1  is  confined  to 
a  statement  of  the  Issues  of  the  case.  While 
tbe  Jury  may  be  permitted  to  take  with  them 
to  the  Jury  room  the  pleadings  In  the  case, 
and,  if  they  desire,  study  the  Issues  for  them- 

I  selves,  the  practice  of  setting  forth  In  tbe 
!  instructions  a  clear  and  concise  statement 
'  of  the  nature  of  the  case  and  the  Issues  to 
be  determined  Is  to  be  commended,  and  the 
;  Instruction  Is  not  objectionable.  Inetructlon 
No.  10  Informed  the  Jury  that  plaintiff  was 
claiming  damages  for  Injury  to  blm  In  hia 
profession  of  school-teacher,  and  not  as  an 
Individual,  and  In  determining  whether  or 
not  he  had  been  damaged  they  should  con- 
sider only  sucb  facts  and  circumstances  as 
tended  to  show  Injury  to  him  in  tbe  capacity 
qf  school-teacher,  and  that  they  could  not 
consider  any  facts  and  circumstance  that 
tended  to  show  Injury  to  him  as  an  individ- 
ual. There  Is  no  suggestion  anywhere  in  tbe 
complaint  that  plaintiff  was  damaged  In  bis 
capacity  as  an  Individual,  but  the  averments 
.  of  tbe  complaint  are  that  the  Injury  was  to 
plaintiff  In  respect  to  bis  profession.  The  ac- 
tion was  thus  confined,  by  the  terms  of  tbe 
complaint  to  such  damages  as  plaintiff  might 
have  sostalDed  In  his  professltm,  and  the 
court  properly  excluded  from  the  Jury  all 
consideration  of  damage  to  plaintiff  as  an 
individual. 

7.  Instruction  No.  13  contains  aothlDg  of 
which  plaintiff  ean  complain  under  tbe  evi- 
dence as  disclosed  by  tbe  record. 

8.  A  more  serious  question  Is  presented  by 
instruction  No.  12.  It  reads  as  follows: 
"You  are  instructed  that  plaintiff's  cause  of 
action  is  for  alleged  damages  to  his  business 
as  a  school -tea Cher,  caused  by  the  publica- 
tion of  the  alleged  libelous  matter  set  out 
In  the  complaint  oo  the  ISth  day  of  July, 
1!Kkl,  and  that  you  cannot  award  him  any 
damages  unless  sucb  damages  be  may  have 
reeeived,If  he  have  received  any,  were  caused 
simply  and  only  by  said  publication,  and  not 
otherwise;  that  Is  to  say.  If  you  should  And 
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tliat  tbe  plalndff  was  damaged  in  lils  posltioa  i 
and  occupatloQ  ea  school-teacher,  but  that 
said  damage  was  brought  about  and  caused 
partly  J  by  the  publication  of  other  libels  or 
the  statement  of  otber  false  charges  of  any 
other/  person,  then  you  must  tind  for'  the  de- 
fcndfl|nt,  notwithstanding  you  might  also  find 
that  the  damage  was  partly  caused  by  the 
publication  set  oat  in  the  complaint."  By 
this  instruction  the  Jury  were  given  to  under- 
stand that,  although  the  plaintiff  might  hare 
convinced  them  by  satisfactory  proof  that  he 
sustained  damage  in  bis  posUlon  aa  school- 
teacher by  the  publication  of  July  13,  1901, 
yet.  If  such  Injury  was  caused  In  part  by 
otb(^r  libelous  publications  or  false  charges, 
it  TTould  be  the  duty  of  the  Jury  to  find  for 
the  defendnnt.  Whether  this  Instruction 
wonld '  be  permissible  In  an  action  in  which 
the  plaintiff  was  seeltlng  to  recoTer  special 
damages  alone,  or  as  confined  to  that  charac- 
ter of  damages.  Is  not  presented  by  the  rec- 
ord In  this  case,  and  Is  not  decided.  Plain- 
tUTs  first  cause  of  action  affords  a  basis.  If 
the  facts  warranted  it,  for  the  recovery  of 
both  general  and  special  damages,  but  a  dili- 
gent examination  of  the  record  falls  to  dis- 
close any  evidence  which  would  entitle  the 
plaintiff  to  recover  any  amount  In  the  way 
of  special  damages.  The  maximum  of  plain- 
tifTa  right  to  recover,  therefore,  if  at  all, 
was  only  such  general  damage  sustained  on 
account  of  the  publication  decla  red  on. 
When  a  false  and  unprivileged  publication 
possessing  the  Ingredients  that  stamp  It  as 
llbelons  per  se  is  establlshed,  Injury  la  pre- 
sumed to  ensue  therefrom  as  the  direct  prod- 
uct of  such  publication,  and  affords  ground 
for  the  allowance  of  at  least  nominal  dam- 
ages. Wilson  T.  Fitch,  41  Cal.  386;  Mowry 
V.  Raabe,  89  Cal.  609,  27  Pac.  157;  Chllders 
V.  San  Jose  Mercury,  105  Cal.  284,  38  Pac. 
903,  45  Am.  St.  Rep.  40;  Turner  t.  Hearst, 
115  Cal.  .394,  47  Pac.  129;  18  Am.  &  Eng. 
Edc.  of  lAw  (2d  Ed.)  p.  1081,  and  cases 
cited.  Beferrii^  to  this  subject,  Mr.  Suther- 
land says:  "There  Is  no  legal  measure  of 
damages  for  such  a  wrong.  The  amount 
which  the  injured  party  ought  to  recover  Is 
referred  to  the  sDund  ^scretlon  of  the  Jury. 
•  •  •  When  the  publication  Is  actlwiahle 
per  se,  the  legal  presvmptlon  of  damage  goes 
to  the  Jary,  and  they,  In  view  of  the  particu- 
lar clrcumstaaces  of  the  ease,  are  required, 
in  the  exercise  of  their  Judgment,  to  deter- 
mine what  snm  will  afford  reparation."  3 
Sutherland  on  Damages,  G43-G47.  To  recog- 
nize the  doctrine  embodied  lu  InBtructlon  12 
as  correct  law  In  its  application  to  an  action 
to  recover  general  dainage  would  operate,  in 
effect,  to  destroy  the  legal  presumption  above 
referred  to  of  presumed  Injury  Inherent  In 
per  se  defamatory  charges.  It  would  create 
a  means  of  defense  in  actions  of  this  char-- 
ncter  never  contemplated  by  any  principle  of 
law.  As  pertinently  suggested  by  counsel 
for  appellant,  all  that  a  defendant  would 
have  to  do  would  be  to  publish  two  libels 


agaliut  a  party,  and  then  Introduce  proof  to 
show  that  he  was  damaged  by  both,  and 
plaintiff  could  recover  in  neither.  It  is  not 
an  answer  to  this  to  say  an  action  could  be 
based  upon  both.  A  plaintiff  may  elect  to 
unite  several  causes  for  InJurlM  to  character 
(Code  Civ.  Proc.  i  672,  subd.  &),  hot  he  la  not 
required  to  do  so.  Again,  the  defendant 
might  publish  a  libelous  article,  and  procure 
one  of  similar  Import  to  be  published  by  an- 
other, and  the  same  result  would  follow. 
Such  a  principle,  if  It  were  allowed  to  control 
in  cases  of  this  character,  would  seriously 
Jeopardize  the  Interest  of  a  plaintiff  when- 
ever be  exercised  the  valnable  and  nnquea- 
tionable  right  to  show  other  defamatory 
charges  for  the  purpose  of  proving  malice. 
The  case  of  Ward  t.  Dick,  47  Conn.  300,  36^ 
Am.  Rep.  57,  and  others  cited  by  counsel  for 
respondent  In  support  of  the  correctness  of 
the  Instruction  under  consideration,  are  not 
In  point  They,  la  effect  decide  that  other 
libels  or  slanders  than  the  one  sued  on,  or  a 
repetition  of  the  one  sued  on,  cannot  be  made 
an  extra  element  of  damage  for  which  com- 
peDsatlOTD  may  be  awarded — a  doctrine  which 
win  meet  with  no  dl&sent  here.  The  Instruc- 
tion was  an  erroneous  statement  of  the  law, 
and  the  presumption  Is  that  It  was  prejudicial 
to  the  plaintiff  (State  v.  Mason,  24  Mont  341, 
61  Pac.  801),  aud  the  Judgment  should  be  re- 
versed, unless  there  Is  merit  In  a  contention 
raised  by  counsel  for  re^ondent  based  upon 
article  3,  S  10,  Const  Montana.  So  much  of 
the  section  as  relates  to  this  case  reads  as 
follows:  "In  all  eults  and  prosecutions  f<» 
libel,  the  truth  thereof  may  be  given  in  evi- 
dence; and  the  Jury,  under  the  direction  of 
the  court,  shall  detwmlne  the  law  and  the 
facta.'* 

Counsel  for  respondent  argues  that  the 
Constitution  having  clothed  the  Jury,  In  suits 
and  prosecutions  for  libel,  wltli  power  to  de- 
termine the  law  and  the  facts,  and  in  this 
case  the  Jury  having  found  a  verdict  agalu^ 
the  plaintiff,  It  becomes  immaterial  how  er- 
roneous the  instructions  of  the  court  may 
be;  that  no  error  can  be  remedied  by  appeal, 
because  the  Instructions  are  merely  advisory, 
and  may  be  disregarded  by  the  Jury  In  the 
exercise  of  this  power  to  determiue  the  law 
and  the  facts.  The  history  of  this  provision 
Bbows  it  is  the  outgrowth  of  an  act  of  the 
English  Parliament  adopted  In  1792,  and 
known  as  the  "Fox  Libel  Act"  Its  enact- 
ment In  modified  forms,  Into  the  CoustItu< 
tlons  of  many  of  the  states  of  the  Union  has 
followed,  some  of  them  limiting  Its  operation 
to  criminal  prosecutions  for  libel,  while  oth- 
ers extend  it  to  civil  actions  for  libel  as 
well;  In  some  Is  omitted  the  clause  "under 
the  direction  of  the  court"  In  others  it  Is 
incorporated,  as  has  been  done  In  the  Con- 
stitution of  this  state.  Cooley's  Constitu- 
tional Limitations,  pp.  460,  463.  This  pro- 
vision has  received  the  earnest  considera- 
tion of  the  courts  of  last  resort  of  many  of 
the  states,  and  there  exists  great  contrariety 
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of  (pinion  OB  to  the  extent  of  power  confer- 
red upon  the  jury,  Independently  of  the 
court,  to  determine  the  law  and  the  facts 
and  Judge  of  the  whole  case.  A  review  of 
the  cases  relating  to  this  subject  can  serve 
no  useful  purpose  here,  as  the  questtons 
whether  the  Jutj  is  required  to  accept  the 
instructions  of  the  court  as  conclusive,  and 
what  power  resides  in  this  court  to  review 
a  case  where  the  instructions  and  other  pro- 
cedure of  the  trial  court  are  free  from  error, 
are  questions  not  involved  In  this  case. 
Whatever  view  is  adopted,  the  courts  are 
almost  If  not  quite,  a  unit  upon  the  propo- 
sition that  It  la  the  duty  of  the  Judge  to 
decide  upon  the  sufflclenoy  of  the  pleadings, 
the  admissibility  of  testimony,  Instruct  the 
Jury,  and  discharge  the  other  functions  de- 
volving upon  him  down  to  the  final  sutn 
mlsaion  of  the  cause  to  the  Jury,  as  in 
other  cases.  In  Missouri,  where  the  doctrine 
prevails  that  the  Jury  may  disregard  the 
Instructions,  It  Is  snld  in  State  v.  Armstrong, 
100  Mo.  896,  16  S.  W.  604,  IS  L.  a.  A.  419. 
27  Am.  St  Rep.  861,  that:  "While  the  Judge 
may  assist  and  inform  them  what  the  law 
iB,  and  It  Is  his  duty  to  do  so,  still  they  are, 
by  virtue  of  organic  law,  the  final  Judges 
In  a  prosecution  for  criminal  libel."  In 
Drake  v.  State  (N.  J.  Sup.)  20  Atl.  750,  Dix- 
on, J.,  construing  a  similar  constitutional 
provision,  says:  "It  was  not  Intended  to 
affect  the  duty  of  the  court  to  decide  all 
questions  of  law  relating  to  the  admission 
of  testimony  and  such  other  matters  as  are 
preliminary  to  the  final  submission  of  the 
case  to  the  Jury;  nor  to  affect  its  duty  to 
instruct  the  Jury  with  regard  to  their  le^tl- 
mate  province  in  the  decision  of  the  cause, 
and  with  regard  to  those  general  principles 
of  the  criminal  law  and  of  the  law  of  libel 
which  are  of  a  technical  nature,  and  with 
which  the  Jury  can  scarcely  become  ac- 
quainted, save  through  the  Instructions  of 
the  court  None  of  these  matters  were  ever 
subject  to  doubt  in  prosecutions  for  libel, 
nor  did  they  bring  about  any  of  the  l^s- 
latlon  either  in  England  or  in  this  country. 
On  these  points  the  Instructions  of  the  court 
retain  the  same  authority  as  they  previously 
possessed."  See,  also,  Arnold  v.  Jewett  125 
Ho.  241.  28  S.  W.  614;  Hazy  v.  Woltke 
(Colo.  Sup.)  48  Paa  1048;  Thlbault  v.  Ses- 
sions, 101  Mich.  279,  59  N.  W.  624;  State 
V.  Zimmerman,  31  Kan.  85,  1  Pac.  257; 
State  V.  Whltmore,  53  Kan.  343,  36  Pac.  748, 
42  Am.  St  Rep.  288;  State  v.  Rice,  56  Iowa, 
431,  9  N.  W.  343;  Montgomery  v.  Stat^  11 
Ohio,  424;  State  v.  Syphrett,  27  S.  C.  29, 
2  S.  E.  624,  13  Am.  St  Rep.  616,  and  cases 
cited  In  note.  In  State  v.  Rice  and  State  r. 
^phrett,  supra,  it  was  held  that  an  errone- 
ous instruction  was  (round  for  reversal. 

The  duty  of  the  court  to  inatmct  the  Jury 
being  recognized,  it  follows  as  a  corollary 
that  a  correct  declaration  of  the  legal  prln- 
dplei  involved  sboold  be  given  to  the  Jury, 


BEPORTBB.  ,  ;  (UOnt 

otherwise  the  reqnlrement  to  Instmctttt  woald 
be  a  needless  formality,  barren  of  aSn  1  Dse- 
ful  purpose.  be 

There  are  other  assignments  which  wtuve 
been  examined  but  there  is  no  merte't  In 
them.  Because  of  the  errors  referret^  to, 
the  Judgment  and  order  are  reversed,  ■  and 
tiie  cause  remanded  for  a  new  triaL  ^ 

Berersed  and  renandefl.  M 

BRANTLT,  O.  3^  ooncnriL 

MILBTTRN,  J.  1  concur  In  the  conclusion 
and  La  what  is  said  in  the  opinion,  excepn.  as 
to  so  much  thereof  as  states  or  implies  taiat, 
to  say  of  a  achool-teacher  that  he  has  dsioe 
more  damage  and  less  good  than  any  teacaer 
the  district  ever  had  "cannot  be  said  to  Im- 
peach him  In  any  of  those  qualities  whlMi 
are  essentials  of  an  accomplished  school- 
teacher, and  to  falsely  assail  which  It  is 
slanderous  or  Ubelons  per  se," 


HELENA  WATBRWOBEB  GO.  T.  CITY  OF 
HELENA  ct  aL 

(Supreme  Court  of  Montana.    Oct  20.  1904.) 

mrniCIPAL    OOBPOBATIOKS  —  IIVOBBTBUnSB  — 
CDBBBHT  EZPBHBBB— IIIRAXXi&TIOlf  OF 
WATBB  BTSTEH. 

1.  Under  Sess.  Laws  1903.  p.  42,  providing 
that  even  after  a  city  has  reached  the  constitu- 
tional limits  of  indebtedness,  it  still  has  power 
to  pay  Its  reasonable  and  necessary  current  ex- 
penses ont  of  the  cash  is  its  treasury,  the  de- 
termination of  what  is  a  current  expense  is  (or 
the  courts;  but  the  determination  of  the  city 
council  aa  to  whether  a  particular  current  ex- 
pense is  reasonable  and  necessary  Ib  not  subject 
to  review  'by  the  courts  in  the  absence  of  fraud 
or  abuse  of  discretion. 

2.  Sess.  Laws  1903,  p.  42,  was  passed  imme- 
diately after  a  holding  by  the  Supreme  Court 
that  a  dty  which  had  reached  the  couatitntional 
limit  of  indebtedness  bad  no  power  to  pay  out 
funds  for  any  purpose,  and  provided  fbat  even 
after  a  city  had  reached  the  constitutional  lim- 
it of  indebtedness,  It  should  still  have  power  to 
manage  and  conduct  Its  affairs  on  a  cash  basis, 
and  pay  its  reasonable  and  necessary  current  ex- 
penses. Held,  that  an  expenditure  to  Install 
and  operate  a  water  system  to  belonfr  to  the  city 
is  not  for  current  expenses,  and  not  authorised 
by  the  statute. 

Appeal  from  District  Court,  Lewis  and 
Clarke  County;   J.  M.  Clements,  Judge. 

Action  by  the  Helena  Waterworks  Com- 
pany against  the  city  of  Helena  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

'  Edward  Horsky,  for  appellanta.  Carpenter 
&  Carpenter  and  U.  8.  Onnn,  for  respondent 

HOLLOWAT.  J.  On  October  28.  1908,  the 
Helena  Waterworks  Company  commenced  an 
action  In  the  district  court  to  secure  an 
injunction  restraining  the  city  of  Helena 
and  its  executive  offloers  from  entering  Into 
a  contract  to  purchase  certain  water  pipes 
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Are  fajdnnta,  etc^  and  from  paylnff  for  tbe 
nine.  It  !■  alleged  in  the  onnplalnt  that 
dw  dtj  la  and  baa'  been  1m  Bereral  yeaza 
last  past  contfaraooBly  Indebted  In  ezceaa  of 
8  per  emtmn  of  tbe  valiiatlai  of  all  tbe  tax- 
able property  within  the  (dty;  ttiat  pnraii- 
ant  to  an  order  of  the  city  council  tbe  city 
haa  canaed  to  be  pnbliabed  a  notice,  the  ma- 
tarlal  portion  of  which  la  as  followa: 

"Bids  Wanted. 

"Notice  la  hereby  cl^en  that  nnlll  Mem* 
day,  twelve  (12)  o'clock  nom,  October  18, 
1903,  tbe  City  of  Helena.  Montana,  will  re- 
ceive aealed  propoeala,  in  accordance  with 
spedficntloDs,  for  entering  Into  a  contract, 
to  be  awarded  to  tbe  lowest  responsible  bid- 
der, for  furnishing  one  hundred  and  aev- 
oity-seven  (177)  tons  of  cast  Iron  pipe,  spe- 
cials, eleven  (11)  fire  bydranti,  lead,  jute, 
packing,  gate  valves,  etc,  such  materials  to 
be  used  on  Ualn  street  as  part  of  water 
aystem.  Terms  casb.   *  * 

"Edward  Horsky,  City  Clerk." 

It  ts  further  alleged  that  the  dty  of  Helena 
does  not  own  or  control  any  water  system, 
and  has  never  supplied  Itself  or  Its  Inhab- 
itants with  water,  but  that  tbe  city  and  Its 
Inhabitants  have  been  supplied  with  water 
by  the  plaintiff  company  under  a  franchise 
owned  by  It  and  granted  to  It  by  tbe  city  of 
Helena ;  that  It  Is  the  pnrpose  of  tbe  city 
of  Helena  to  make  the  pipe,  hydrants,  etc. 
mentioned  In  the  notice  above,  a  part  of  a 
water  system  which  it  is  the  purpose  of  the 
dty  to  Install,  own,  control,  and  operate. 
It  is  further  all^sd  that  the  city  council 
has  made  an  appropriation  of  $12,000  out  of 
tbe  funds  received  from  taxes  collected  by 
tbe  dty  for  general  munldpal  and  adminis- 
trative purposes  for  tbe  payment  of  tbe 
pipe  and  other  materials  mentioned  above. 
It  Is  then  alleged  that,  unless  restrained  by 
the  court,  the  cfty  will  enter  Into  a  con- 
tract for  tbe  fumlBhlng  of  the  pipe  and  oth- 
er materials  mentioned  In  the  notice;  that 
a  further  indebtedness  of  the  dty  will  there- 
by be  Incurred;  that  the  mayor  and  dty 
clerk  win  Issue  a  warrant  for  tbe  payment 
of  snch  materials;  and  that  the  treasurer, 
upon  presentation,  will  pay  such  warrant, 
and  thereby  misappropriate  a  large  amount 
of  tbe  funds  belonging  to  said  city. 

Ttie  answer  admits  all  tbe  allegations  of 
tbe  complaint  except  tbe  allegation  that  a  fur- 
ther Indebtedness  on  behalf  of  the  city  will  be 
created,  that  a  warrant  to  pay  for  tbe  mate- 
rials mentioned  In  tbe  notice  will  be  Issued,  or 
that  there  will  be  any  misappropriation  of 
city  fanda.  It  is  also  alleged  In  the  answer 
as  follows:  "That  under  the  conditions  ex- 
isting on  said  Main  street.  In  tbe  city  of  Hel- 
ena, and  with  which  said  dty  Is  and  has 
been  confronted  at  all  times  within  tbe  year 
last  past,  and  immediately  prior  to  the  com- 
maicemoit  of  this  action,  the  said  approprla- 
tlfui  and  axpenditnrv  was,  by  tbe  dty  coun- 


cil, in  the  exerdse  of  Its  business  foncUons 
and  discrettm.  deemed  and  considered  a 
reasonably  necessary,  and  current  expense 
of  said  dty  of  Helena."  No  reply  was 
filed. 

Thereafter  the  platotlff  and  tbe  deflead- 
ants  each  filed  a  motion  for  Judgmmt  tm  the 
pleadlz«s.  Hie  motltm  of  tbe  defendants 
was  overmled,  the  motion  of  the  plalntlfr 
sustained,  and  a  Judgment  in  favor  of  the 
plaintiff  entered  granting  the  relief  sought 
In  the  complatot ;  from  which  Judgment  this 
appeal  Is  prosecuted. 

In  Stato  V.  Olty  of  Hdena,  24  Mont  621, 
63  Pac.  99,  66  U  B.  A.  886,  81  Am.  8t 
Rep.  4fi3.  this  court  Intimated  that  It  would 
be  competent  for  the  dty  of  Heloia,  even 
though  the  conatltutioDal  limit  of  indebted- 
ness had  been  readied,  to  oontinne  to  trans- 
act its  business  on  a  casb  basis.  However. 
In  Helena  Water  Works  C^.  v.  City  of 
Helena,  27  Mont  205.  70  Pac.  613,  it  was 
beld  that  tbe  totimatlon  given  in  tbe  fom^ 
opinion  was  merely  obiter,  and  erroneous, 
for  tbe  reason  that  under  sections  4811, 
4812,  Pol.  Code,  then  in  force,  before  any 
claim  against  the  city  could  be  paid,  such 
claim  must  be  presnited  to  the  d^  conndl, 
audited  by  it  an  indebtednesa  on  the  4iart 
of  tbe  dty  estobUabed,  a  warrant  for  the 
amount  of  such  indebtedness  drawn,  and  sudi 
warrant  duly  presented  for  payment.  Tbe 
effect  of  this  decision  was  to  deny  to  tbe 
city  of  Helena  and  other  cities  wblch  bad 
reached  the  constltntlonal  limit  of  Indebted- 
ness power  or  authority  to  proceed  with  the 
management  of  tbe  business  affairs  of  snch 
cities,  unless  all  work  performed  for  or  ma- 
terials fumlsbed  to  them  be  done  gratuitous- 
ly; and,  as  snch  a  condition  of  affairs  Is 
not  within  reason,  tbe  actual  effect  was  to 
stop  the  corporate  existence  of  such  mu- 
nicipalities until  some  relief  could  be  had 
at  tbe  hands  of  tbe  Ejeglslature,  for  the  court 
specifically  decided  that  no  funds  can  be 
paid  out  until  an  indebtedness  is  first  ratab- 
llsbed,  and,  as  tbe  limit  of  indebtedness  bad 
been  reached  already,  no  funds  could  be  paid 
out  at  all  (apedal  assessments  excepted). 
This  decision  was  rendered  November  10, 
1902.  On  February  2S.  1903,  the  Eighth 
Legislative  Assembly  passed  an  act  entitled 
"An  act  to  amend  sections  4811,  4812,  of  ar- 
ticle IV,  of  chapter  III,  titie  III,  part  IV  of 
the  Political  Code  of  the  State  of  Montana, 
relating  to  legislative  powers  of  dties  and 
towns."  Sess.  Laws  1903,  p.  42.  Those  sec- 
tions, as  amended,  now  particularly  provide 
that,  even  after  a  city  has  reached  tbe  con- 
stitutional limit  of  indebtedness.  It  still  has 
power  (1)  to  manage  and  conduct  Its  busi- 
ness affairs  on  a  cash  basis,  and  pay  its 
reasonable  and  necessary  current  expenses 
out  of  tbe  cash  In  its  treasury  derived  from 
Its  current  revenues;  (2)  In  the  event  It 
makes  such  payment  In  advance,  to  require 
Indenmity  or  security  In  tlie  form  of  a  cash 
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deposit;  to  be  ludd       tlie  dty  treasurer; 

before  payment  of  the  cment  ezpemeB, 
to  set  apart  sofflctent  money  to  pay  the  In- 
terest on  its  outstanding  Indebtedness,  and 
to  create  any  sinking  fund  for  which  provi- 
sion is  made. 

Oondderlng  tte  foregoing  amoidmenta, 
then,  In  the  light  of  the  btstorr  surrounding 
fbeir  enactmeut  aod  the  dedslon  of  this 
conrt  to  wbldi  reference  has  Just  been  had, 
and  which  must  be  deemed  to  have  been  In 
tbe  tegislatlTe  contemplation  in  making  such 
amendments,  It  Is  apparent  that  the  purpose 
of  tbe  Legislature  was  to  furnish  some  re- 
medial measure  which  would  permit  sndi  mn- 
DlclpallHes  to  lire.  Section  4800,  Pol.  Code, 
specifies  the  Items  of  expense  which  a  dty 
that  has  not  reached  the  constltntional  limit 
of  Indebtedness  may  incur.  The  list  of 
items  Is  a  long  one,  and  evidently  waa  meant 
to  Include  evoy  qtedes  of  expense  necea- 
sary  to  the  existence,  well-being,  and  pros- 
perity of  snch  mnnlc^>allfy.  If  tbe  Leglsla- 
tnre,  in  amending  sections  4811  and  481% 
above,  had  Intended  to  extend  to  mnnldpall- 
tles  laboring  under  the  disability  snnonndlng 
the  city  of  Helena  by  reason  of  its  having 
reached  the  constltutiottal  limit  of  Indebted- 
ness authority  to  incur  any  or  all  of  those 
Items  of  expense  enumerated  In  section  4800, 
terms  sufficiently  broad  to  Indicate  such  pur- 
pose would  doubtless  have  been  employed. 
But,  on  the  contrary,  the  legislative  assem- 
bly made  use  of  qualifying  terms,  which 
seem  to  indicate  a  purpose  to  limit  tbe  items 
to  such  only  as  are  actnally  necessary  to  cor- 
porate existence.  The  terms  need  are  ''rea- 
sonable and  necessary  current  expenses." 

In  the  first  place,  then,  under  these  amend- 
ment the  dty  of  Helena  cannot  pay  any  ex- 
pense until  provision  is  first  made  for  in- 
terest on  Its  outstanding  Indebtedness  and 
for  any  sinking  fund  which  the  dty  may  tiave 
undertaken  to  create.  Then  Its  authority  to 
make,  expenditure  of  public  money  is  limited 
not  only  to  paying  current  expenses,  but  ftnv 
ther  limited  to  such  current  expenses  only 
as  are  both  reasonable  and  necessary.  While 
It  was  left  to  tbe  conrts  to  determine  what 
was  mennt  by  the  expression  ''current  ex- 
pense," It  was  a  matter  exclusively  for  tbe 
ilty  council  to  determine  whether  a  particu- 
lar current  expense  was  reasonable  and  neces- 
sary, aud  a  detcriuinatlon  by  the  dty  conn- 
d1  of  such  question  would  not  be  subject  to 
review  by  the  courts.  In  the  absence  of  fraud 
or  abuse  of  discretion.  1  Dillon  on  Mun. 
Corp.  (4th  Ed.)  8  94;  Bast  St  Louis  v.  Zeb- 
ley.  110  V.  S.  321.  4  Sup.  Ct.  21,  28  L.  EO. 
162.  The  expression  "current  expense"  is  not 
found  in  section  4800,  above,  wblch  granta 
to  city  conndla  authority  to  incur  expense, 
and  therefwe  that  expression  mast  be  given 
the  meaning  which  was  Intended  by  the  Leg- 
islature in  amending  sections  4811  and  4812, 
above,  if  that  can  be  ascertained.  Tbe  word 
"current"  means  "running,  now  passing,  com- 
mon."   Webster's  International  Dictionary. 


The  term  waa  doubtless  ub-ed  by  tbe  L^s- 
latnre  to  dlatlngulsb  the  cummon,  recurring, 
running  expenses  of  a  city  from  such  ex- 
penseB  as  partake  of  the  nature  <it  an  invest- 
ment, or  such  aa  are  to  be  Incurred  Id  a 
stantial  or  permanent  Improvement  la  otii- 
er  words,  the  city  may  Incur  such  necessary, 
reasonable  expense  as  Is  requisite  to  tbe  cor- 
porate existence  of  the  dty.  If  tbe  dl7  may 
incur  any  expense  enumerated  in  section 
4800,  then  tbe  qualifying  term  "cnirent** 
made  use  of  by  the  Legislature  in  amending 
sections  4811  and  4812,  la  meaningless.  It 
was  certainly  not  intended  to  place  a  j/xe- 
mlnm  iqwn  extravagance  or  Improvidence 
Neither  was  it  intended  that  a  city  wbleh 
had  reacbed  tbe  oonstltotiona)  limit  of  in- 
debtedness shall  enjoy  greater  freedom  In 
the  expenditure  of  public  money  than  a  dty 
which  has  kept  well  within  the  limits  pre- 
scribed by  the  fundamental  law  of  the  state. 
Tbe  record  discloses  that  the  dty  at  Heloia 
and  Ite  InhaMtante  are  tumlshed  with  water 
by  a  corporation  existing  under  a  franchise 
granted  to  It  by  the  dij  of  Helena.  It  Is 
further  disclosed  that  the  purpose  of  the  dty 
la  solldtlng  tbe  bids  called  for  was  to  Install 
and  operate  a  watw  system  which  should  be- 
long to,  and  be  under  the  control  of,  the  dt7 
Itself;  and,  while  the  object  to  be  sos^bt  by 
tbe  dty  may  be  ever  so  praiseworthy,  the 
expenditore  partakes  so  much  of  the  nature 
ot  an  Investment  In  a  permanent  improve- 
ment that  It  cannot  have  been  In  the  contem- 
plation of  the  Legislature  when  it  limited  tbe 
authority  of  the  dty  ot  Helena  to  Incur  only 
necessary  and  reasonable  current  expenses. 
If  a  dty  has  so  wisely  administered  Its  flnan- 
dal  affairs  that  it  has  not  reached  the  con- 
stitutional limit  of  Indebtedness,  every  ex- 
I  pendlture  of  public  money  made  by  It  must 
•  be  made  under  the  very  ^es  of  Its  Inbablt- 
I  ants,  any  one  of  whom  Is  afforded  an  op- 
p<Hrtnnlty  to  inspect  the  items  of  tbe  pro- 
posed expenditure  and  register  his  objection 
to  such  as  may  appear  to  him  unwise  or  un- 
necessary; for  in  such  case  every  Item  of 
proposed  expenditure  mnst  be  Incorporated 
in  an  Itemized  bill,  duly  verified,  filed  with 
the'  city  coundl,  audited,  a'nd  allowed  tiefore 
payment  can  be  ordered.  But  the  city  which 
has  reached  the  limit  of  Indebtedness  may 
proceed  to  pay  for  Ite  reasonable,  necessary 
current  expenses  without  any  bills  for  the 
same  ever  having  been  made  out,  and  with 
no  opportunity  whatever  for  interested  tax- 
payers to  inquire  Into  or  contest  the  allow- 
ance of  any  Items  of  such  expense.  'Hie  dty 
which  has  been  so  unfortunate  as  to  r««ch 
the  constitutional  limit  Ct  Indebtedness  must 
be  content  thereafter,  while  such  disability 
exists,  to  maintain  corpcmite  existence,  leav- 
ing any  and  all  improvements  not  necessary 
to  such  existence  for  future  efforts,  when, 
by  this  forced  economy,  the  dty  may  so  tar 
reduce  its  Indebtedness  as  to  be  able  to  take 
Its  place  among  other  cities  tit  the  state 
which  do  not  labor  under  this  disability. 
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Tbe  Leelsliiture,  In  Its  wisdom,  made  provl- 
bIoo  for  sQch  conUnned  existence,  but  em- 
plored  terms  In  so  doing,  such  as  seem  to 
Indicate  a  leglslatlre  purpose  to  limit  ex- 
penditure of  public  money  to  those  Items  of 
expense  onl^  wblch  may  properly  be  deslf- 
nated  as  living  expenses. 

We  are  of  tbe  opinion  that  the  answer 
states  no  defense,  and  the  Judgment  Is  af- 
firmed. Affirmed. 

BBANTLX.  O.  J.,  and  MII^UBN.  con- 
cur. 


McOALLA  T.  ACKER 
(Bapreme  Qonrt  of  Oklahoma.   Sept  8,  1901.) 

PUBX^  UllDS  —  SRTBT  —  ITIIDINaS  BT  SICU- 
TABT  or  THE  INTEBIOB— BESULTIItO 
TBTJ8T— DEUUBBKB. 

1.  Findings  of  fact  made  by  the  Secretary  of 
the  Interior  In  a  contest  over  p\iblic  land,  when 
attached  to  or  made  a  part  of  a  petition  to  de- 
clare a  reanlting  trust,  are  deemed  conclusive 
and  binding  in  a  hearing  on  a  demurrer  to 
such  petition,  in  the  abeence  of  a  complete  copy 
•f  all  of  the  eridence  taken  on  the  contest  trial ; 
and  if  the  judgment  of  the  Secretary  of  the 
Interior  is  consistent  with  his  flndlngs,  a  de- 
murrer to  such  petition  should  be  sustained. 

2.  One  who  was  within  the  Chilocco  reserva- 
tion before  the  boar  of  12  o'clock  noon,  cmtral 
standard  time,  of  September  16.  1808,  and  made 
the  race  from  sncb  reservation  into  that  part 
of  tbe  Cherokee  Outlet  which  was  openea  to 
•ettlenent  on  that  day,  is  not,  by  reason  there- 
of, disqualified  from  aettUng  niwn  and  filing  a 
hMnestead  entry  upon  a  pordtm  ol  said  land. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kay  Oonnty; 
before  Jaotlce  Bayard  T.  Halrer. 

Action  between  Jobn  S.  McGalla  and  Cal- 
vin S.  Acker.  From  a  Judgment,  McCalla 
brings  error.  Affirmed. 

S.  H.  Harris,  for  plaintiff  In  error.  Cllne 
&  Duval,  for  defendant  in  error. 

BDRWBLIi,  J.  CalTlu  S.  Acker  made  the 
race  into  the  Cherokee  Strip  on  tbe  day  of 
the  opening,  from  tbe  Chilocco  reservation, 
and  made  homestead  entry  on  the  southeast 
^  of  section  9,  township  27  noi-th.  of  range 
2  east  of  tbe  Indian  Meridian,  In  Kay  county, 
Okl.  The  plaintiff  in  error,  John  S.  McCalla, 
claimed  to  be  a  prior  settler  on  the  land,  and 
also  contended  before  the  land  department, 
as  here,  that  Acker  disqualified  himself  by 
going  onto  the  Chilocco  reservation  before 
the  bonr  of  opening.  The'  question  as  to 
which  of  these  two  parties  was  the  first  set- 
tler, and  as  to  whether  Acker  was  guilty  of 
abandonment  or  failed  to  make  sufficient 
ImproTements  to  entitle  him  to  make  final 
proof,  are  questions  which  hare  been  passed 
upon  by  the  Interior  Department  and,  in  the 
absence  of  a  copy  of  the  evidence  taken  up- 
on those  hearings,  the  findings  of  the  Secre- 
tary of  tbe  Interior  are  conclusive.  But  did 
be  disqualify  Himself  by  going  upon  tbe 
ChilocGO  reKrration  before  the  opening? 


We  think  not  Tbe  following  map  shows  tbe 
location  of  this  and  other  reservations,  and 
will  enable  the  reader  to  better  underatand 
the  reasons  for  the  role  stated  herein: 


B  lUMfMlb. 


A  distinction  Is  sought  to  be  made  by  plain- 
tiff In  error  between  this  case  and  the  case  of 
Wlnebrenner  v.  Forney,  11  Okl.  565,  69  Pac. 
879,  on  error  ISO  U.  8. 148,  28  Sup.  Ct  590,  47 
L.  Ed.  754.  but  we  think  that  the  rule  laid 
down  in  that  case  must  obtain  in  this.  The 
Supreme  Court  of  the  United  States,  in  af- 
firming that  case,  said  that  the  100-foot  strip 
set  apart  In  the  president's  proclamation 
from  wldch  the  run  could  be  made  meant 
a  strip  of  land  100  feet  wide  around,  and  Im- 
mediately ^thln,  the  outer  boundary  of  the 
entire  tract  of  country  to  be  opened  to  set- 
tlement; and  It  cannot  be  contended  that 
the  Chilocco  reservation  was  opened  to  set- 
tlement nor  was  It  within  the  country  open-, 
ed  up  to  settlement,  within  the  purview  of 
tbe  law,  as  announced  by  Justice  Brewer  In 
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that  case.  He  said:  "The  slgnlflcance  of  the 
description  'around,  and  Immediately  wltbla, 
the  outer  boundaries  of  tbe  entire  tract  of 
country  to  be  opened  to  settlement'  Is  found 
In  the  purpose  to  prevent  any  one  from  be- 
ing upon  a  railroad  right  of  way  mnnlng 
through  the  tract,  or  upon  any  of  tbe  sepa- 
rate quarter  sections  or  sections  reserved  by 
tbe  proclamation  for  school  and  county  pur- 
poses withtn  the  limits  of  tbe  entire  body." 
The  Chllocco  reservation  Is  not  a  separate 
quarter  section  or  a  separate  section.  It  la 
•lulte  a  large  t>ody  of  land,  reserved  for  an 
Indian  school,  and  every  argument  urged  in 
favor  of  the  case  of  WInebrenner  v.  Forney 
win  apply  with  equal  force  in  this  case,  and 
we  regard  that  opinion  as  concloslve  and 
binding  upon  us. 

Tbe  Judgment  of  tbe  lower  court  is  here- 
by affirmed,  and  ordered  carried  Into  execu- 
tion, at  cost  of  plaintiff  In  error.  All  of  tbe 
Justices  concurring,  except  HAINEB.  J.,  who 
triad  the  caae  In  tbe  court  below,  not  alttiiig. 


IfcPHEB  et  aJ.  v.  KELSAY. 
(Supreme  Conrt  of  Oregon.    Oct  17,  1901.) 
^PBAIr-BETBBSAI^AUBIGUOUS  PLEADINOB. 
1.  When  tbe  pleadings  are  ambiguous,  and  do 
not  clearly  define  the  rights  insisted  upon,  and 
one  of  the  parties  has  been  misled  to  his  preju- 
<Iice  by  failing  to  offer  testimony,  a'  decree  will 
be  vacated  to  give  an  opportunity  tor  tbe  In- 
troduction of  further  testimony. 

On  motion  to  vacate  the  decree.  Granted. 
For  former  cvlnions,  see  74  Pac.  401,  and 
75  Pac.  713. 

MOORE,  O.  J.  A  petition  for  a  rehearing 
having  been  overruled,  defendant's  counsel 
filed  another  application,  which  has  been 
treated  by  this  court  aa  a  motion  to  vacate 
the  decree  herein  and  to  remand  the  cause 
to  take  further  testimony  as  to  whether  all 
tbe  water  of  Hutchinson  Slough  was  intend- 
ed by  the  parties  to  be  included  In  their 
agreement  of  188S,  and  whether  a  new  appro- 
priation of  tbe  water  of  North  Powder  river 
was  made  by  either  party  from  the  enlarged 
ditch  for  tbe  irrigation  of  more  than  the  first 
crop  of  alfalfa.  Briefs  having  been  filed  and 
arguments  made  on  these  questions  by  coun- 
sel for  the  respective  parties,  we  think  the 
defendant  may  have  been  misled  by  tbe  aver- 
ments of  the  complaint  -which  are  rather 
ambiguous  respecting  the  questions  now 
sought  to  be  raised,  and  the  cause  tried  on 
an  erroneous  theory  In  relation  thereto, 
whereby  relevant  evidence  was  omitted. 
Judgments  and  decrees  based  on  Issues 
sharply  defined  ought  not  to  be  set  aside  for 
light  or  trivial  reasons,  notwitbstandiog  a 
failure  to  introduce  testimony;  but  when  the 
pleadings  do  not  so  define  the  rights  Insisted 
upon,  and  one  of  the  parties  has  been  misled 
thereby  to  his  prejudice,  by  falling  to  olTer 
testimony,  an  Innate  sense  of  justice  ought 
to  prompt  a  court  to  correct  what  might  oth- 


erwise prove  «  travesty  on  Justice,  and,  be- 
lieving that  an  error  may  have  been  commit- 
ted In  the  respect  indicated,  the  decree  ren- 
dered tn  this  court  will  be  vacated,  and  tlie 
cause  sent  back  for  tbe  Introduction  of  such 
testimony  as  tbe  parties  may  offer  under  the 
Issues  heretofore  construed  by  this  court,  and 
for  such  further  proceedings  as  nuy  tw  nee- 
essary. 


BBRGBR  T.  MULTNOMAH  OOTTNTT  et  bL 

(Supreme  Court  of  Oregon.   Oct.  17.  1904.) 

TAXATIOK— SAIJ— PUBCHASI  BY  COUNTT— SUB- 
SSqUENT  SALES— nru  CONVKTBD. 

1.  Under  the  scbone  of  Msessmeot  and  taxa- 
tion existing  prior  to  1901,  by  which  only  such 
Interest  in  lands  was  assessed  as  the  taxpayer 
had  in  the  realty  at  the  time  of  listing,  and  un- 
der Laws  1893,  p.  28,  authorizing  counties,  on 
sale  of  land  for  taxes,  to  bid  ue  amount  of 
taxes  and  costs,  and  declaring  that.  If  no  better 
bid  was  made,  the  land  should  be  "sold  to  and 
become  tbe  property  of  tbe  county,  subject  to 
redemption  as  provided  by  law,"  such  purchase 
by  a  county  was  a  step  In  the  collection  of  the 
taxes,  by  which  the  county,  while  not  acquir- 
ing title  after  time  for  redemption  had  expired, 
did  acquire  a  liai,  which  was  not  terminated 
by  a  Bubaequent  sale  to  another  purchaser  for 
taxes  assessed  against  the  original  owner  after 
the  sale  to  the  coun^. 

2.  The  county  was  not  deprived  of  its  prior 
acquired  Interest  as  against  such  subsequent 

furchaser  receiving  a  deed  under  B.  &  C.  Comp. 
8127,  providing  that  tax  deeds  shall  vest  In 
the  purchaser  all  the  rights  of  the  former  owner, 
owners,  lienholders,  claimants,  or  other  persons 
Interested  In  the  land,  and  also  the  rights  and 
claims  of  the  state  and  county;  since  tbe  as- 
sessment made  subsequent  to  the  purchase  by 
the  county  was  only  on  snch  interest  as  the  tax- 
payer had  in  the  realty,  and  the  Legislatore 
conid  not  authorize  the  execution  of  a  deed  con- 
veying a  larger  estate  than  such  as  was  sold 
at  the  tax  sue. 

Appeal  from  Circuit  Court,  UidtiKnna& 
County;  John  B.  Cleland,  Judge. 

Bin  by  Henry  Berger  agalnat  Multnomab 
county  and  anotber  to  restrain  defendants 
from  dl^slng  of  certain  real  property  claim- 
ed by  both  the  parties  by  virtue  of  sales  fbr 
taxes.  From  a  decree  for  plalntUT,  defend- 
ants appeal.  Reversed. 

The  plaintiff,  claiming  title  to  certain  real 
property  under  tax  deeds  bearing  date  Decem- 
ber 24,  1902,  executed  In  pursuance  of  sales 
for  delinquent  taxes  assessed  and  levied  for 
tbe  year  1899,  seeks  by  this  proceeding  to  re- 
strain the  county  from  selling  or  otherwise 
disposing  of  the  properly  involved,  and  to 
remove  as  a  cloud  upon  plalntUTs  title  all 
claims  of  any  Interest  therein  by  the  county 
arising  by  virtue  of  Its  having  previous  to 
plaintiff's  purchases  bid  in  the  property  upon 
sales  for  taxes  theretofore  assessed  against 
the  same.  Tbe  sales  under  which  plaioticr 
claims  title  took  place  on  December  12,  1900. 
for  the  taxes  of  1899,  and  those  under  which 
tbe  defendant  county  claims  an  interest  as 
follows:  May  6.  1S99,  for  taxes  assessed  for 
the  year  1891;  May  0,  1899,  for  taxes  for 
1892;  May  11,  1899,  for  taxes  for  1893;  May 
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12,  1889,  for  taxes  for  1894;  May  IS.  1899, 
for  tuxes  for  1895;  Ai^st  30,  1890,  for  taxes 
for  1897;  December  12,  1899,  for  taxes  for 
1898.  Beyond  tbls,  tbe  property  was  report- 
ed by  the  sherlCT  as  unsold  for  the  taxes  as- 
sessed for  tbe  year  1896.  As  a  ground  for  tbe 
relief  sought  It  Is  all^^  that  the  county 
and  the  sheriff  thereof  are  threatening  and 
are  about  to  sell  and  dispose  of  said  real 
property  for  the  taxes  assessed  for  tbe  sev- 
eral years  last  named.  The  decree  of  the 
trial  court  was  favorable  to  plaintiff,  and  de- 
fendants appeaL 

A.  C  Spencer,  for  appellants.  A.  L.  Vea- 
zle,  for  respondent 

WOLVERTON,  J.  (aft«r  stating  the  facts). 
Tbe  most  vital  question  Involved  by  the  ap- 
peal la  whether  the  county,  by  the  sheriff's 
sales  under  wlilcb  tbe  plaintiff  claims  title, 
and  the  deeds  Issued  In  pursuance  thereof,  no 
redemption  having  been  had  in  the  mean- 
while, is  precluded  from  disposing  of  the 
proiKrty  with  a  view  to  realizing  taxes  as- 
sessed In  previous  years  for  tbe  nonpayment 
of  which  it  was  sold  to  tbe  county.  Counsel 
for  plaintiff  strenuously  affirm  that  it  is. 
Upon  tbe  other  band.  It  Is  contended  that 
the  sales  and  deeds  to  plaintiff.  If  regular, 
were  effective  to  convey  only  such  Interest  as 
the  delinquent  taxpayers  bad  at  the  time 
tbey  were  assessed,  and  tbat  such  Interest 
was  subject  to  the  burden  of  the  prior  taxes 
designated,  and  therefore  tbat  the  plaintiff 
purchased  subject  to  tbe  claim  of  tbe  county 
for  all  such  unpaid  taxes.  It  has  b^n  re- 
cently determined  by  this  court  tbat  under 
tbe  scheme  of  assessment  and  taxation  exisff' 
ing  in  this  state  prior  to  1901  such  Interest 
only  was  assessed  as  the  taxpayer  had  in  the 
realty  at  the  time  of  listing — that  is,  such  as 
is  known  in  the  books  as  tbe  "derivative  ti- 
tle''— and  not  the  land  primarily,  as  the  sum- 
matloD  of  all  interests  of  whatsoever  nature 
pertaining  thereto,  and  tbat  a  sale  for  de- 
linquent taxes  thereunder  and  the  deed  fol- 
lowing in  due  course  did  not  cast  a  fee  sim- 
ple absolute,  or  new  and  independent  title, 
divested  of  all  previous  incumbrances  or  lim- 
itations, but  operated  to  convey  tbe  delin- 
quent's title  only,  carrying  to  the  purchaser 
all  his  interest  or  estate  tlierein,  subject  to  the 
burdens  and  Incumbrances  previously  con- 
tracted and  suffered  by  the  rightful  owner. 
Sllddletou  V.  Moore,  43  Or.  357,  73  Pac.  16. 
The  reasons  that  Impelled  the  holding  are  so 
fully  ^t  forth  In  our  decision  of  that  case 
tbat  It  Is  unnecessary  to  elaborate  upon  tbem 
further  at  the  present  time.  Tbe  case  has 
since  been  followed  In  Ferguson  v.  Kabotb,  43 
Or.  414,  73  Pac.  200,  74  Pac.  4fie.  In  1893,  tbe 
I^eglslature  empowered  the  county  Judge  of 
each  county  In  the  state  to  bid  for  and  in  be- 
half of  tbe  county  upon  legal  sale  of  land  for 
taxes  the  amount  of  the  taxes  and  costs  tbat 
may  have  been  charged  against  such  land,  or 
each  parcel  thereof,  and  provided  that*  If 
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there  was  no  higher  or  better  bidder,  such 
land  should  be  "sold  to  and  become  the  prop- 
erty of  the  county,  ♦  •  •  subject  to  re- 
demption as  provided  by  law."  Laws  1883, 
p.  28.  It  was  under  this  enactment  tbat  ttie 
county  bid  In  and  purchased  the  property 
here  Involved.  This  act  was  amendeid  In 
1901,  whereby  it  was  provided  tbat  redemp- 
tion might  be  made  from  any  such  sales  tbere- 
I  after  or  theretofore  made  to  counties  on  the 
I  terms  and  within  the  time  provided  by  law 
at  tbe  time  of  the  sale  for  redemption  of 
lands  sold  for  taxes  to  private  purchasers, 
and,  if  no  redemption  should  be  made,  title 
to  tbe  land  so  sold  should  vest  In  the  county, 
without  issuance  of  deed  or  other  formality. 
Laws  1901,  p.  71.  By  other  sections  of  the 
amendatory  act  it  was  further  provided  that 
tbe  lands  theretofore  bid  in  by  tbe  counties 
might  be  redeemed  at  any  time  before  July 
1,  1901,  on  payment  of  the  tax  and  all  costs 
charged  on  the  rolls  against  tbe  lands,  with- 
out other  penalty,  but  tbat  tbe  sheriffs  of  the 
several  counties  in  the  state  should  on  said 
date  sell  all  lands  not  so  redeemed  to  which 
the  tltie  bad  been  acquired  in  tbe  manner 
designated,  and  ttiat  thereupon  as  soon  as 
practicable  he  should  execute  a  deed  to  tbe 
purchaser,  which  should  have  the  effect  to 
vest  In  blm  the  fee  simple  tliereto. 

It  is  not  very  clear  what  was  the  intend- 
ment of  the  act  of  1883  as  to  conveying  the 
title  of  the  delinquent  to  the  county  Ipso 
facto  upon  the  expiration  of  the  time  for  re- 
demption without  tbe  necessity  of  the  deed 
from  the  sheriff,  but  It  Is  manifest  from  tbe 
subsequent  act  tbat  the  Legislature  did  not 
consider  that  such  was  its  force  and  effect, 
because  it  seemed  to  think  it  necessary  to 
declare  In  positive  terms  that  the  title,  in  case 
no  redemption  was  had  in  accordance  with 
tbe  law  in  force  at  tbe  time  of  sale,  should 
vest  in  tbe  county  without  tbe  issuance  of 
a  deed  or  other  formality.  Besides  it  treat- 
ed the  lands  theretofore  sold  to  the  counties 
as  still  redeemable  by  extending  the  time  to 
a  day  certain  for  their  redemption.  These 
later  expressions  carry  the  Impress  that  It 
was  tbe  purpose  of  tbe  Legislature  to  place 
Its  own  interpretation  upon  the  prior  act,  and 
;  to  put  Its  true  and  final  meaning  beyond 
cavil,  and  define  and  settle  Intervening  rights 
accruing  by  virtue  thereof.  The  assessors  of 
Multnomah  county  must  have  so  understood 
It,  for  It  appears  that  they  have  invariably 
assessed  the  property  to  tbe  individual  whose 
property  had  l>een  sold  for  taxes,  even  though 
tbe  time  for  redemption  on  tbe  sales  had  in 
tbe  earlier  instances  expired.  If  tbe  tax 
sales  had  become  absolute  at  the  expiration 
of  the  time  for  redemption,  then  the  property 
could  not  have  beeu  further  assessed  at  all.  It 
being  tbe  property  of  the  county;  but  the 
assessing  officers  did  not  so  treat  It  Neither 
did  the  county,  ns  it  made  no  attempt  to  dis- 
pose of  it,  or  otherwise  claim  It  as  owner, 
until  the  Legislature  by  the  later  act  author- 
ized tbe  ahei'lff  to  sell  the  same  after  the  de- 
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liuquoiti  wen  accorded  fmUber  Ume  tor  re* 
denvtlon.  Tbe  sticrur  ia  now  furtbo:  author- 
ized, under  section  0  ot  tbe  later  act,  to  offer 
for  sale  on  the  first  Monday  In  July  of  each 
year,  In  like  manner  as  he  was  required  to 
aa&  lands  thra«tofore  unredeemed  on  the  Ist 
di^  of  July,  1901,  all  lands  to  which  ttw 
county  Aall  have  acquired  title  during  the 
Iireceding  year  by  virtue  of  purchase  at  tax 
sales,  upon  which  the  period  of  redemption 
has  expired.  Thus  we  find  that  the  purchase 
by  the  counties  prior  to  the  act  of  1901  was 
intended  as  a  step  In  the  process  of  collection 
of  taxes,  and  that  the  counties  did  not  there- 
by acquire  the  title  after  the  time  for  re- 
demption had  expired,  but,  as  the  Leslslature 
has  Itself  subsequently  elucidated  and  de- 
fined, held  the  lands  notwithstanding  subject 
to  redemption  by  the  taxpayer.  It  ttollows, 
therefore,  If  subject  to  redemption,  that  all 
such  lands  were  propwjy  assessable  to  tbe 
owner  until  his  title  had  been  divested  under 
and  by  Tlrtne  of  the  provlslons'of  tbe  act  of 
1901.  The  titles  to  none  of  the  lands  In  ques- 
tion were  so  divested.  Now,  what  was  the 
^ect  of  the  salea  to  plaintiff  under  a  subse- 
quent assessment  and  deeds  acquired  vir- 
tue thereof  wpoa  the  prior  sales  to  the  coun- 
ty? Did  they  cut  off  ox  eradicate  all  interest 
of  the  county  acquired  by  Its  purchases,  or 
operate  to  predude  It  In  any  way  from  assert- 
ing the  rights  theretofore  acquired?  We  are 
Impressed  that  they  did  neither.  By  bidding 
in  the  property  at  the  sherUTs  sales  the  coun- 
ty acquired  a  ll«i  tbeimn,  whatever  might 
have  been  the  stetus  as  to  the  tax  being  a 
lien  upon  the  land  prior  to  its  sale.  The  ^- 
f  ect  of  the  ^tIsIoos  oC  the  statute  then  sub- 
alstlDg  was  to  create  a  Umx  ta  favor  of  the 
county  from  the  day  of  ite  purchases.  This 
has  be<ai  determined  in  Jory  v.  Palace  Dry 
Goods  Co.,  SO  Or.  196,  203,  46  Fac.  78&  Such 
being  the  case,  plaintiff's  legal  position  Is 
this:  He  purahased  the  delinquents*  dwlva- 
tlve  titles— that  Is,  such  titles  as  they  had  In 
the  property—subject  to  Uie  liens  of  the  coun- 
ty for  the  prior  taxes,  whlcb  In  ho  way  op- 
erates to  estop  tbe  county  from  aiforcli^ 
such  liens.  Such  Is  the  logical,  and  we  may 
say  the  Inevitable,  result  of  the  doctrine  of 
Ulddleton  v.  Moore,  supra,  which  Is  clearly 
applicable  here.  The  coun^  was  not  author- 
ized, by  vlrtne  of  Its  purchases,  w  tbe  Hens 
thereby  acquired,  to  redeem  from  the  tax 
sales  under  which  plaintiff  claims  title;  nor 
coidd  It  prevmt  the  sales  by  the  slieriff  to 
plaintiff,  that  l>elng  a  duty  «i]olued  upon  that 
officer,  and  be^nd  the  control  of  the  coun^; 
so  that,  unless  the  liens  were  dfectlve  for 
the  county's  recoupmoit,  it  must  lose  the 
prior  taxes  altogether.  But  the  sales  to  plain- 
tiff were  subject  to  these  liens,  which  does 
Justice  to  tbe  county,  and  wo^s  no  injustice 
to  the  Individual.  In  further  suj^rt  of  this 
conclusion,  see  People  ex  rel.  Atkins  v.  Oily 
of  Buffalo,  63  App.  Dlv.  663.  68  N.  Y.  Supp. 
400,  71  N.  Y.  Supp.  114S.  This  case  Is  in- 
structive, and  of  strong  analogy  to  the  one  at 


bar.  See,  also,  Dennison  v.  City  of  Keokuk, 
45  Iowa,  26&  Where  no  such  lien  has  bera 
created  by  a  sale  and  purchase,  it  would  also 
seem  It^Ically  to  follow  that  a  tax  title  ac- 
quired under  a  later  assessment  would  stand 
divested  of  any  Incumbrance  by  virtue  ot  the 
Bubslstenoe  of  a  prior  tax,  and  that  upcm  the 
ground  that  the  tax  itself,  without  else,  was 
not  made  by  the  statute  a  lien  upon  the  ptop- 
erty. 

Of  the  cases  relied  upon  by  plaintiff's 
conns^  to  establish  an  estoppel  against  the 
pounty,  those  from  Pennsylvania  proceed  iv- 
on  the  principle  that  the  sale  creates  a  new 
and  Independent  title  In  fee,  paramount  to 
any  existing  estate,  and  that  the  county  com- 
missioners, having  acquired  such  an  estete 
by  purchase  at  a  tax  sale,  would,  suhae- 
qnently  permitting  the  land  to  be  assessed 
and  sold  for  taxes  accruing,  be  estopped  from 
claiming  title  as  against  subsequent  purchas- 
ers— a  consequence  that  would  seem  natural- 
ly to  follow  from  the  very  ground  plan  of  tbe 
scheme  of  assMsment.  Hunter  v.  Albright, 
5  Watts  &  B.  428;  IMamond  Coal  Gompaiqr  T. 
Fisher,  10  Pa.  267;  Schr^bor  v.  Mos^ihan, 
107  Pa.  678, 47  AO.  861;  Feltz  v.  Goal  Co.,  203 
Pa.  106,  52  AU.  82.  So  the  case  of  Murphy 
V.  Packer,  1S2  U.  S.  386,  14  Sup.  Ct  636.  38 
li.  Bd.  489,  and  other  cases  dted,  are  based 
upon  like  principle,  except  Olybuni  r.  Mc- 
Laughlto.  106  Mo.  S21,  17  S.  W.  602,  27  Am. 
St  Rep.  860,  which  rests  upcm  the  principle 
that  the  owmr  received  the  surplus  for  which 
the  land  sold  above  tbe  tax  having  knowledge 
of  all  the  attending  conditions  at  tbe  time, 
and  Law  v.  The  People,  116  HI.  244.  4  N.  G. 
845,  which  holds  that  by  not  Induding  all  the 
texes  due  in  a  Judgment  the  stete  abandons 
such  as  were  mnitted.  None  of  these  cases 
has  application  here  under  the  scheme  of  as- 
sessment existing  prior  to  1901. 

Another  question  made  is  that  under  s^ 
tlon  8127,  B.  A  C.  Comp.,  a  deed  made  In  pur- 
suance of  a  Bale  for  taxes  prior  to  Ite  ad<^ 
tton  veste  in  the  purchaser  all  the  rl^t.  title. 
Interest,  and  claim  of  the  state  and  connty, 
as  well  as  of  the  former  owner  of  owners, 
lienhold««,  claimants,  ete.,  and  that'  1^  rea- 
son thereof  the  county  has  bem  deprived  of 
all  Its  prior  acquired  Interest  In  the  premises 
i  involved.  It  is  doubtful  If  such  waa  the  in- 
tendment of  the  Legislature  In  the  adoption 
of  section  3127,  in  view  of  the  act  of  1901, 
heretofore  discussed,  passed  at  the  same  ses- 
sion, authorizing  the  counties  to  dispose  of 
land  theretofore  purchased  at  tax  sales  <»i 
July  1, 1901.  But,  whatever  may  be  tbe  true 
Interpretation  of  the  section  as  to  that,  It  la 
plain  tiiat  the  Legislature  could  not  authorize 
the  slieriff  or  tax  collector  to  convey  by  deed 
a  larger  estate  than  such  as  was  sold  at  the 
tax  sale.  Such  a  law  would  operate  to  take 
ftom  the  county  a  vested  interest,  and  con- 
fer It  upon  the  plaintiff,  wbo  never  acquired 
any  right  thereto,  but  purchased,  consider- 
ing the  statute  then  In  vogue,  expressly  sub- 
ject to  such  toterest,  and  would  therefore  be 
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without  constltDtlonBl  warrant.  The  princi- 
ple has  the  sanction  of  this  conrt  in  F^gnson 
T.  Kaboth,  supra,  and  la  Inimical  to  plaln- 
tiCf  s  contention  here. 

It  follows  from  these  considerations  that 
the  oonnty  is  not  preclnded  from  disposing  of 
the  property  bid  In  by  It  at  the  tax  sales  pre- 
vlons  to  plaintiff's  purchases,  bat  the  shCTlff 
mar  not  offer  the  land  for  sale  again  tor  the 
taxes  of  1896. 

The  decree  of  the  trial  court  will  therefore 
be  rereTBed,  the  demunw  snstalned,  and  the 
caase  remanded  for  such  further  proceedings 
as  may  aeem  proper. 


PEOPLE  T.  MILLBR.    (Cr.  1,166.) 
(Supreme  Court  of  Galifomia.   Sept  28,  1901.) 

BAPE— IKDICntEnr— BTIDERCB. 

1.  An  indictment  alleging  that  defendant  on  a 
certain  day  bad  intercourse  with  H.,  a  female 
ander  16  years  of  age.  "and  not  the  wife  of 
defendant,  unequivocally  alleges  that  the  female 
was  not  the  wife  of  defendant  at  the  time  of 
the  commission  of  the  oECense. 

2.  Evidence  as  to  the  number  of  boxes  wit- 
uess  could  pack  in  a  given  time  ts  not  admis- 
sible to  show  how  many  defendant  could  pack. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Snperlor  Court,  San  Bernardino 
Connty;  Frank  F.  Oster,  Jndge. 

Clar«ice  T.  MUler  vaa  convicted  of  rape, 
and  annate.  Affirmed. 

Henry  M.  Willis,  for  appellant.  U.  8. 
Webb,  Att7.  Oen.,  and  a  N.  Post,  Asst. 
Atty.  Gen.,  for  the  People, 

SMITH.  0.  The  defendant  was  convicted 
of  the  crime  of  rape,  and  sentenced  to  a 
term  of  -sevm  years*  imprisonment  in  the 
state  prison  at  Folsom.  He  appeals  from 
the  Judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  The  grounds  for  re- 
versal all^^  are:  (1)  The  Insufficiency  of 
the  Indictment  In  tailing  to  allege  that  the 
prosecntrlx  was  not  the  wife  of  the  defend- 
ant at  tile  time  of  the  commission  of  the 
offense;  (2)  error  of  the  conrt  In  allowing  a 
qoeatlon  to  the  prosecutrix,  and  the  Insoffi- 
deacy  of  her  answer  to  establish  an  essen- 
tial element  of  the  crime;  (3)  the  exclusion 
of  certain  testimony;  and  (4)  that  the  verdict 
Is  contrary  to  the  evidence. 

The  objection  to  the  Indictment  Is  obvi- 
ously untenable.  Tbe  actual  allegation  Is 
that  tbe  defendant  on  tbe  day  named  "did 
wilfully,  etc.,  •  ♦  •  commit  an  act  of 
sexual  Intercourse  with  one  Bva  Hilberg.  a 
female  person  under  the  age  of  sixteen  years; 
and  not  the  wife  of  said  Clarence  T.  Miller;" 
and  tbla,  whether  we  have  regard  to  the 
mere  grammatical  construction  or  to  the 
manifest  Intent  of  the  allegation,  unequivo- 
cally alleges  that  tbe  act  was  committed  on 
a  female  under  the  age  of  16  years,  and  not 
tbe  wife  of  the  defendant  at  the  time  of 
tbe  act  Nor  Is  the  allegation  susceptible  of 
a  different  meaning. 


As  to  the  second  of  the  grounds  urged,  the 
question  asked  we  regard  as  proper,  and  the 
answer  of  the  witness  as  susceptible  of  but 
one  inference,  which  Is  adverse  to  the  appel- 
lant on  the  point  complained  of. 

The  third  ground  Is  also  without  merit. 
The  evidence  ^eluded  related  to  the  number 
of  boxes  of  oranges  the  witness  Hilberg 
could  pack  In  a  given  time,  which  could  fur- 
nish no  grounds  for  any  Inference  as  tO' 
how  many  the  defendant  could  pack  which 
was  the  purpose  for  which  It  was  offered. 
Code  Civ.  Proc.  S  1832. 

As  to  the  appellant's  fourth  point,  the  evi- 
dence against  the  defendant  Is,  indeed,  not 
BO  strong  as  to  exclude  donbt  But  It  can- 
not be  said  there  was  no  evidence  to  susteln 
the  verdict,  nor  can  we  say  there  was  sucb 
abuse  of  discretion  In  the  lower  conrt  in  re- 
fusing a  new  trial  as  to  justify  the  inter- 
ference of  this  court   Const,  art  6,  {  4. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  affirmed. 

We  concur:   QBAT,  0.;  COOPEIR*  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  affirmed:  SHAW,  J.;  TAN  DZKE, 
J.;  ANOBLIiOTTl,  J. 


PENNINGTON  v.  CAUGUET.  (S.  F.  3,112.) 
(Supreme  Court  of  California.  Sept.  28,  1904.> 
ASSAULT  AKD  BATTEBY— OOXFI.AInl^— AliLEGA- 

Tion  or  oAjtAOSS. 
1.  A  complaint  In  an  action  for  assanlt  and 
battery,  alleging  that  defendant  assaulted  plain- 
tiff, knocked  bim  down,  and  kicked  him  in  the 
face  and  on  the  t>ody,  and  that  he  'thereby 
seriously  wounded  and  bruised  plaintiff,  and  ren- 
dered bim  sick,  sore,  and  lame,  to  his  damage 
in  the  Bum  of  $5,000,"  constituted  a  sufficient 
allegation  that  plaintiff  had  suffered  damages  to 
such  amount 

Commissioners*  Decision.  Department  2. 
Appeal  from  Superior  Court  Mendocino 
County. 

Action  by  Alf.  Pennington  against  F.  Ij. 
Caugbey.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Geo.  A.  Stnrtovant,  for  appellant  T.  L. 
Oarothers,  for  reapondent 

SMITH,  C  The  defendant  ai^eals  fron» 
a  Judgment  against  him  In  favor  of  the  plain- 
tiff, in  a  suit  for  assanlt  and  battery  for  f  IOOl 
There  was  a  d^urrer  to  tbe  complaint- 
which  was  overruled,  and  the  only  point 
made  by  the  appellant  is  the  alleged  Insuffi- 
ciency of  the  latter,  as  to  which  it  is  claim- 
ed that  there  is  no  allegation  in  the  com- 
plaint that  '*the  res[)ondent  has  sustained 
damages."  But  It  is  alleged  In  the  com- 
plaint not  only  that  the  defendant  assaulted 
the  plaintiff,  and  knocked  him  down,  and 
kicked  him  In  the  face  and  on  the  body,  but 
that  he  "thereby  seriously  wounded  and 
bruised  the  plaintiff,  and  rendered  bim  aide* 
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sore,  and  lame,  to  bis  damage  In  the  mm  ot 
tS.OOO."  This  is  but  to  say,  in  language  tech- 
nically defined  by  long  use,  that  by  reason  of 
the  acts  complained  of  the  plaintiff  suffered 
damage  In,  or  austalned  damage  to,  the 
amount  of  $5,000.  Stephen  on  Pleadings,  33 
et  Beq.  S8 ;  Baker  T.  Hope,  49  Cal.  50a  Nor 
can  the  language  used  be  otherwise  con- 
strued. The  complaint  la  entirely  sufficient 
Chllders  v.  Mercury  Co.,  105  Oal.  289,  38  Pa(^ 
903,  45  Am.  St  Rep.  40 ;  Heame  t,  De  Young, 
132  Cal.  360,  64  Pac.  576. 

We  advise  that  the  Judgment  appealed 
from  be  affirmed. 

We  concur:   CHIPMAN.  a ;  GRAT,  a 

For  the  reasons  g^ven  In  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: UcFARLAND.  J.;  LORIGAN,  J.; 
HBNSHAW,  J. 


HBNRT  T.  GARDEN  CITY  BANK  &  TRUST 
OO.  or  SAN  J08B.    (S.  T.  8,387.) 

(BnpreDM  Goort  of  Oallfomltt.   Oct  1,  1904.) 

TAX  OH  UOBTaAOB— PATlfEnT  BT  PUBCHASEB 
or  FBOPEItrT  AETEB  UOBTOAOE  LIEN  HAS 
BBBN  EXTINGUIBUED  —  BIQHT  TO  BECOVBB 
raOH  UOBTOAOEE. 

1.  Const  Cal.  art.  13,  §  4,  carried  into  the 
Political  Code  as  section  3627, 'provides  that  a 
mortgage  securing  a  debt  shall,  for  the  purposes 
of  asHewment  and  taxation,  be  deemed  and  treat- 
ed as  an  interest  in  the  proper^  mortgaged ; 
that  the  value  of  the  security  shall  be  assessed 
and  taxed  to  the  owner  thereof,  and  the  value 
of  the  property  less  the  value  of  the  security, 
to  the  owner  of  the  property;  that  the  taxes 
80  levied  shall  be  a  lien  upon  the  property,  and 
may  he  paid  by  either  party  to  the  securirt; 
that  if  paid  by  the  holder  of  the  security  the 
tax  upon  the  property  shall  become  a  put  of 
the  mortgage  debt  and  if  paid  by  the  owner  of 
the  property  the  tax  npon  the  security  shall 
be  applied  as  a  credit  on  the  mortgage  debt 
Held,  that  the  owner  of  a  first  mortgage,  who 
bought  the  property  at  a  foreclosure  sale  there- 
under  and  obtained  title,  and  who  thereafter  re- 
deemed from  a  sale  for  the  tax  levied  on  a 
second  mortgage,  and  paid  other  taxes  levied  on 
such  mortgage  to  free  the  property  from  the 
lien  thereof,  bad  no  cause  Oi  action  to  recover 
such  taxes  from  the  owner  of  the  second  mort- 
gfls^e,  there  being  no  contractaal  relation  be- 
tween them  which  would  support  sncb  an  ac- 
tion, and  no  personal  obligation  to  pay  the  taxes 
resting  on  the  defendant 

Shaw/  J.,  dissenting. 

In  Bank.  Api>eal  from  Snperlw  Court, 
Santa  Clara  County;  W.  6.  Lorlgan,  Judge. 

Action  by  3.  H.  Heniy  agatnat  the  Garden 
City  Bank  ft  Trust  Company  of  San  Jos^  a 
corporatltm.  Judgment  for  defendant  on  de- 
murrer, from  which  plaintiff  appeals.  Af- 
firmed. 

Jackson  Hatch,  (or  appellant  S.  F.  Lelb, 

for  respondent 

VAN  DYKE,  J.  The  court  below  sustain- 
ed the  demurrer  to  the  second  amended  com- 
plaint, and,  the  plaintiff  declining  to  further 
amend.  Judgment  was  entered  accordingly 


and  In  favor  of  the  defendant,  from  which 
this  appeal  is  talien.  The  complaint  consists 
of  two  counts.  In  the  first  it  is  alleged  that 
one  Murphy,  being  the  owner  of  a  certain 
tract  of  land  situate  In  the  county  of  San 
Luis  Obispo,  executed  a  mortgage  to  the 
plaintiff  October  1,  1895,  to  secure  the  sum 
of  $30,000,  with  interest;  that  subsequently, 
to  wit  February  16,  1897,  said  Murphy  ex- 
ecuted a  second  mortgage  to  the  defendant 
to  secure  the  sum  of  (16,670;  that  on  May 
9,  1898,  plaintiff  brought  an  action  to  fore- 
close his  said  mortgage,  making  the  defend- 
ant herein  a  party  defendant  in  said  action; 
that  said  defendant  made  default  and  plain- 
tiff, August  11,  1898,  had  the  usual  decree  ot 
foreclosure;  that  on  September  5,  1898,  said 
properly  was  sold  under  said  decree  of  fore- 
closure, and  plaintiff  became  the  purchaser 
for  the  amount  spoiled  In  the  judgment  and 
decree,  and,  there  being  no  redemption,  a 
deed  was  duly  executed  and  delivered  to  the 
plaintiff  by  the  sheriff  on  said  sale,  April  15, 
1S99,  and  ever  since  said  sale  the  plaintiff 
has  been,  and  now  Is,  the  owner  of  said  land; 
that  on  the  first  Monday  of  March,  1898,  the 
debt  amounting  to  $16,670,  due  defendant 
nnd  so  secured  by  said  mortgage  executed 
by  said  Murphy,  was  assessed  by  the  as- 
sessor of  said  county  against  the  defendant 
corporation  for  the  purpose  of  state  and  coun- 
ty taxes  and  for  special  school  tax;  that 
said  defendant  neglected  and  refused  to  pay 
said  tax,  and  tliat  such  proceedings  were 
thereafter  had  by  the  proper  officers  of  said 
San  Luis  Obispo  county,  because  of  such 
failure  and  refusal  to  pay  said  tax,  amount- 
ing, with  Interest  and  penalties,  to  the  sum 
of  $405.77;  that  the  lands  covered  by  the 
said  mortgage  were  duly  and  regularly  sold 
to  the  state  of  California  and  purchased  by 
said  state;  that  thereafter,  to  wit  on  March 
5,  1900,  the  plaintiff,  in  order  to  remove  the 
lien  and  Incumbrance  resulting  from  such 
sale,  was  obliged  to  pay,  and  did  pay,  tbe 
sum  of  $406.30  to  effect  a  redemption  of  said 
lands  from  tbe  sale  to  the  state.  The  second 
count  is  the  same  as  the  first,  except  that  It 
relates  to  the  taxes  of  1899,  which  defendant 
failed  to  pay,  and  which  became  delinquent 
and  which  the  plaintiff  paid  before  any  sale 
thereof  to  the  state. 

Among  other  grounds  stated  in  the  demur- 
rer was  that  the  complaint  failed  to  state  a 
cause  of  action,  and  we  think  it  was  prop- 
erly Bustalned  on  that  ground.  The  appel- 
lant bases  hla  claim  for  a  recovery  of  the 
amount  paid  by  him  to  remove  the  incum- 
brance and  lien  oo  the  property  he  purchas- 
ed upon  the  provision  of  the  ConstitutlOD, 
carried  into  the  Political  Code  (Const  art.  13, 
S  4;  Pol.  Code,  fi  3<>27).  The  provision  In  the 
Constitution  reads:  "A  mortgage,  deed  of 
trust,  contract  or  other  obligation,  by  which 
a  debt  is  secured,  shall,  for  the  pm*poses  of 
assessment  and  taxation,  be  deemed  and 
treated  as  an  Interest  In  tbe  property  af- 
fected therein.   Except  u  to  tallFoctd  and 
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otber  qaast-pubUc  coriMxntioiis,  in  case  of 
debts  BO  Becnred,  the  value  of  the  property 
affected  bj  such  mortgage,  deed  of  trust, 
contract,  or  obligation,  less  the  value  of  such 
•ecnrlty,  shall  be  assessed  and  taxed  to  the 
owner  of  the  pn^erty,  and  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the 
owner  thereof,  in  the  county,  city,  or  district 
in  which  the  pro^rty  affected  thereby  is  sit- 
uate. The  taxes  so  letied  shall  be  a  lien 
upon  the  property  and  security,  and  may  be 
paid  by  either  party  to  such  securl^;  if  paid 
by  the  owner  of  the  security,  the  tax  so  lev- 
led  npon  the  property  affected  thereby  shall 
become  a  part  of  the  debt  as  secured;  *lf  tbe 
owner  of  the  property  shall  pay  the  tax  so 
levied  on  such  security,  it  shall  constitute  a 
payment  thereon,  and  to  the  extent  of  such 
payment,  a  full  discbarge  thereof;'  provided, 
that  if  any  such  security  or  Indebtedness 
Bhall  be  paid  by  any  such  debtor  or  debtors, 
after  assessment  and  before  the  tax  levy, 
the  amount  of  such  levy  may  likewise  be  ! 
retained  by  such  debtor  or  debtors,  and  shall 
be  computed  according  to  the  tax  levy  for 
the  preceding  year." 

The  constitution,  it  will   be  seen,  says: 
**The  taxes  so  levied  sball  be  a  Hen  upon  the 
property  and  security,  and  may  be  paid  by  i 
either  party  to  such  security."    Here,  how-  } 
ever,  the  plaintiff  was  not  a  party  to  the  I 
security  in  question.   After  becoming  tbe  ' 
owner  of  the  property  he  redeemed  from  tbe 
state,  and  paid  the  taxes  assessed  upon  the 
land,  as  stated,  tor  the  purpose  of  relieving 
his  property  from  this  cloud  upon  bis  title. 
The  defendant,  however,  derived  no  benefit  | 
therefrom,  and  is  under  no  obligation  to  re- 
fund the  amount  so  paid.  The  question  here 
presented  has,  however,  been  directly  decid- 
ed by  this  court  adversely  to  the  contention 
of  the  appellant,  in  Canadian  Co.  v.  Boas,  136 
Cal.  410,  69  Pac.  18.  The  appellant  concedes 
this  to  be  BO,  but  contends  that  the  principles 
involved  in  that  case  do  not  appear  to  have 
been  thoroughly  considered  by  the  court,  and 
that  they  are  in  conflict  with  the  decision  in 
Sen  Gabriel  Valley  Land  &  Water  Co.  v.  Wit-  i 
mer  Bros.  Co.,  06  Cal.  623.  29  Pac.  SOO,  31  I 
Pac.  588.  18  L.  R.  A.  46S,  470,  and  that  the  | 
Importance  of  the  question  involved  calls  for  | 
a  re-examlnation  before  being  the  basis  of  i 
subsequent  decisions.    The  (pinion  in  San 
Gabrld  Ca  v.  Witmer,  relied  upon  by  appel- 
lant, was  by  a  divided  court  of  four  to  three, 
and  was  followed  ia  Angus  T.  Plum,  121  Cal. 
608,  S4  Pac,  07,  as  stated  In  the  court  opin- 
ion, "whether  that  decision  was  right  or 
wrong,"  upon  the  ground  that  the  parties  to 
tbe  controversy  In  tbe  latter  case  had  acted 
upon  the  rule  laid  down  in  the  former.  In 
McPIke  V.  Heaton,  131  Cal.  109,  63  Pac.  179, 
82  Am.  St.  Bep.  335,  the  defendant  was  the 
owner  of  the  undivided  half  of  certain  land 
on  the  first  Monday  of  March,  1807,  and  had 
been  such  owner  for  some  time,  and  on  the 
24th  of  March  conveyed  his  Interest  to  one 
JadtBon.  who  m  the  next  day  conveyed  It 


to  the  plaintiff  by  a  grant  deed.  The  land 
was  assessed  to  defendant  Heaton  for  the 
fiscal  year  commencing  July  1, 1897,  and  tax- 
es were  levied  on  the  land  for  that  year,  and 
on  November  29,  1897,  plalntiffB,  for  the  ptu*- 
pose  of  removing  the  lien  of  these  taxes, 
paid  the  same  to  the  proper  (^cers,  and 
brought  the  action  under  consideration  to 
recover  from  tbe  defendant  the  amoimt  thus 
paid.  Plaintiff  had  Judgment  in  the  lower 
court,  which  was  reversed  here.  In  the  opin- 
ion of  this  court  It  is  said:  "The  plaintiffs 
had  no  contractual  relation  with  the  defend- 
ant, and  his  covenant  with  Jackson  did  not 
pass  to  them.  Tb^  could  have  protected 
themselves  against  these  taxes  either  by  as- 
suming their  payment  as  part  of  the  consid- 
eration for  the  purchase,  or  by  suitable  cove- 
nants vetth  Jackson,  but  they  have  no  right 
of  action  therefor  against  the  defendant 
San  Oabrlel,  etc.,  Co.  v.  Witmer,  etc..  Co.,  96 
Cal.  623.  29  Pac.  600,  81  Pac  588,  18  L.  R. 
A.  466.  470,  cited  by  the  respondents,  inv(^T- 
ed  a  conrideratlon  of  the  relative  obligations 
between  a  mortgagee  and  the  owner  of  the 
land  mort^ged,  hy  reason  of  the  peculiar 
provisions  of  the  Constitution  in  reference  to 
the  asseeament  and  payment  of  taxes  upon 
these  respective  interests  in  the  land,  and 
was  determined  upon  the  ground  that  by 
virtue  of  these  provisions  there  is  a  personal 
obligation  upon^  the  mortgagee  in  favca*  of 
the  mortgagor  for  the  payment  of  the  taxes 
assrased  upon  the  mortgage,  and  that  if  these 
taxes  are  paid  by  the  owner  of  the  land  he 
may  reimburse  himself  therefor,  either  by  de- 
ducting the  amount  from  the  mortgage  debt 
or  In  a  separate  action  therefor.  There  Is,  how--, 
ever,  no  personal  obligation  v^on  the  owner  of 
land  for  the  taxes  levied  against  it,  and  the 
payment  of  such  taxes  can  be  enforced  only 
by  a  sale  of  the  land  in  the  mode  prescribed 
by  the  statute.  The  defendant  was  under 
no  personal  liability  for  the  taxes  paid  by 
the  plaintiffs,  and  the  case  cited  Is  not  ap-' 
pllcable  to  the  present  case."  The  opinion 
in  that  case  was  signed  by  one  of  the  Justices 
composing  the  majority  of  four  in  San  Ga- 
briel V.  Witmw,  supra.  The  opinion  in  The 
Canadian  Company  v.  Boas,  supra,  was  writ- 
ten by  another  of  the  Justices  who  concurred 
in  San  Gabriel  v.  Witmer.  'This  last  case, 
as  already  stated.  Is  on  all  fours  with  the 
one  at  bar.  After  stating  the  facts,  tbe  court 
says:  "We  see  no  ground  upon  which  the 
action  could  be  maintained.  There-  was  no 
contractual  relation  whatever  between  appel- 
lant and  respondent  with  respect  to  the  mon- 
ey sued  for.  •  •  ♦  The  Judgment  and 
lien  created  by  the  tax  on  respondent's  sec- 
ond mortgage  Interest  had  been  satisfied  and 
removed  by  the  sale  to  the  state.  Pol.  Code, 
9  3716.  The  money  paid  by  the  appellant  to 
tbe  state  was  not  for  the  benefit  of  the  re- 
spondent, whose  entire  Interest  In  the  prop- 
erty had  been  first  taken  by  the  state  for 
taxes,  and  afterwards  had  again  been  en- 
tirely swept  away  by  the  Judgment  fore- 
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cloBore.  The  appellaiit  Is  In  no  different  po> 
iriUon  fnnn  that  of  any  other  purchaser  oft 
land  who  flnda  bis  title  donded."  This  caae 
oontalna  a  clear  Interpretation  (tf  the  consti- 
tnttonal  proTlBltm  under  consideration,  and 
we  are  not  at  all  Inclined  to  ^ther  OTermle 
or  modify  1^  tfnd  tlds  disposes  of  tiie  case 
now  befwe  ua. 
The  Judgment  appealed  from  la  affirmed. 

We  concur:  McFABLAKD,  J.;  HBM- 
SHAW.  J. ;  ANGElLLOm,  J. 

SHAW,  J.  z' dissent  The  facta,  brleOy 
stated,  are  that  plaintiff  held  a  senior  mort- 
gage on  lands  on  wtaldi  the  defendant  held  a 
Junior  mortgage;  that  the  land  was  valued 
for  taxation  high  enough  to  eorer  the  mint* 
sage  Interest  of  both  mortgagees  fw  the 
years  1898  and  1898 ;  Oiat  In  May,  1898,  the 
plaintiff  began  suit  to  foreclose  his  mortgage, 
and  In  due  course  of  proceedings  purdiased 
the  land  at  foreclosure  sale,  and  obtained  a 
sheriff's  deed  on  April  16,  1889 ;  that  in  the 
meantime  the  taxes  assessed  on  tlw  mortgage 
Interest  of  the  defendant  in  the  land  for  1898 
and  1899  had  not  been  paid,  and  the  plaintiff, 
in  order  to  prevent  the  sale  of  his  land  there- 
to, and  protect  his  property,  was  compelled 
to  pay  the  tax  for  1899  after  it  became  de- 
linquent, and  to  redeem  a  sale  to  the  state 
for  the  defendant's  taxes  for  1888.  The  ac- 
tion was  to  recover  of  the  defendant  the 
sums  thus  paid  for  taxes.  Under  the  provl- 
etons  of  the  Constitution,  and  section  8627  of 
the  Political  Code,  the  mortgage  interest  of 
the  mortgagee  In  lands  Is  to  be  considered  as 
an  estate  therein,  the  same  as  any  other  ln< 
terest  in  property. 

The  principle  upon  whidi  the  action  was 
based  Is  as  old  as  the  common  law.  It  is 
stated  and  aivroved  as  follows  In  San  Ga- 
briel Company  v.  Witmer  Co.,  96  Gal.  636,  29 
Fac.  602, 18  L.  B.  A.  466:  '*Where  the  plain- 
tiff, either  by  compulsion  of  law,  or  to  re- 
lieve himself  fropa  llabUlty,  or  to  save  blm- 
"self  from  damage,  has  paid  money,  not  ofl- 
ciously,  which  the  defradant  ought  to  have 
paid,  a  count  in  assumpsit  for  m<m^  paid 
will  be  supported."  "In  such  case  the  law 
Implies  a  request  on  the  defendant's  part, 
and  a  promise  to  repay,  and  the  plaintiff  has 
the  same  right  of  action  as  If  he  had  paid 
the  money  at  the  defendant's  express  request 
The  right  of  contribution  or  reimbursement 
for  money  nec^sarlly  paid  for  another's  ben- 
efit does  not  necessarily  depend  upon  con- 
tract but  may  arise  from  the  equity  of  the 
case."  In  equity  the  same  principle  is  the 
foundatl<Hi  of  the  doctrine  of  subrogation. 
'The  general  rule  Is  that  any  person  having 
an  Interest  in  property  on  which  there  Is  a 
Hen  or  Incumbrance  may,  If  necessary  for  his 
own  protection,  pay  off  the  same  and  be  sub- 
stituted to  the  rights  and  remedies  of  the 
holder  thereof."  27  Ency.  of  Law  (2d  Ed.) 
235. 

The  principle  is  so  well  established  that  It 


seems  useless  to  dte  anthoritleB,  but  the  fol- 
lowing examples  may  elucidate  the  proposi- 
tl«m:  Hogg  V.  Ixmgstreth,  97  Fa.  205,  Is  wOh 
stantially  the  same  as  the  case  at  bar.  The 
plaintiff,  a  mortgagee,  had  purchased  the 
land  at  the  foreclosnre  sale,  and  af tmrards. 
In  order  to  protect  bis  land  from  sale  for  tax- 
es, was  compelled  to  pay  oertaln  taxes  as- 
sessed against  the  land  while  it  was  hdd  1^ 
a  purchaser  from  the  mortgagor.  It  was 
held  he  could  recover  in  assumpsit  frcnn  tiie 
grantee  of  the  mortgagor  the  amount  of  the 
taxes  thus  paid.  In  Graham  T.  Dnulgan,  6 
Duer,  629,  it  was  held  that  a  tenant  tax  life 
of  a  part  having  been  compelled  to  pay  the 
taxes  against  the  whole  property,  can  recover 
of  the  other  owners  their  proper  proportfam 
of  the  taxes  thus  paid.  There  was,  of  course; 
no  contractual  relation  between  the  tenants 
with  respect  to  these  tans,  and  it  was  fur- 
ther decided  that  sndi  relation  is  not  neces- 
sary to  support  the  acthm.  In  Ooodnow  v. 
Moulton.  61  Iowa,  &&7,  658,  2  N.  W.  896,  the 
plaintiff,  in  tiie  belief  tb&t  he  owned  the 
land,  had  paid  the  taxes  thereon  during  liti- 
gation with  the  real  owner  as  to  the  titl& 
The  real  ovrner  had  not  paid  the  tax  nor  had 
he  caused  it  to  be  assessed  in  Us  name. 
There  were  no  contractual  relations  between 
the  partiea.  It  was  held  that  the  plaintiff 
could  recova*  of  the  r«il  owner  the  taxes 
thus  paid.  Where,  by  operation  of  law,  A 
Is  compelled  to  pay  a  d^t  which,  in  equity 
and  good  cmsclence,  B.  should  have  Ic^t 
from  being  claimed,  A.  may  recover  of  B.  the 
amount  so  paid.  Ticonic  Bank  v.  Smiley,  27 
Me.  226,  46  Am.  Dec.  688.  The  foUowlng  au- 
thorities are  to  the  same  effect:  Nutter  v. 
Sydenstridcer,  11 W.  Ta.  SS6 ;  Bailey  v.  Bua- 
sUig.  28  Conn.  465;  Nidiols  v.  Bucbnam.  117 
'  Moss.  488;  Kemp  v.  Gossart  47  Ark.  62,  14 
;  S.  W.  466 ;  Blythe  v.  Luuing  (G.  a)  7  Sawy. 
606,  14  Fed.  281;  Taylor  v.  PoHer,  7  Mass. 
356  (In  which  thwe  was  a  mwtgage  on  two 
parcels  sold  to  different  persons,  one  of  whom 
paid  all  and  recovered  halt  of  the  otlicr); 
I  2  Greenl.  Bv.  1 114;  35  Century  Dig.  cols.  44, 
I  48.  This  principle  was  ai^lied  In  San  Ga- 
j  brlel  Water  Co.  v.  Witmer  Co.,  supra,  and 
that  case  was  followed  in  Angus  v.  Plum,  121 
CaL  608,  64  Pac.  97. 

I  can  see  no  point  lacking  In  the  facts  of 
this  case  that  would  be  necessary  to  bring  it 
within  the  rule  of  the  foregoing  authorities: 
(1)  The  plaintiff  waa  compelled  to  pay  the 
taxes  In  order  to  protect  his  own  property. 
,  (2)  The  taxes  were  the  personal  obligations 
I !  of  the  defendant  **Every  tax  baa  the  effect 
of  a  Judgment  against  the  person."  PoL 
Code,  f  3716.  In  People  v.  Seymour,  16  CaL 
S43,  76  Am.  Dec.  621,  it  was  expressly  decid- 
ed that  a  tax  Is  a  debt  and  that  when  a  tax 
Is  duly  aasessed  the  owner  of  the  property 
.becomes  personally  liable,  and  may  be  sued 
'therefor  In  all  cases  when  there  Is  a  statute 
authorizing  such  suit  To  the  same  effect  1» 
Oakland  v.  Whipple,  39  CaL  136.  There  Is  a 
statute  authorizing  such  suit   St  ISBO,  pL 
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136,  a  128,  proTldefl  Hat  aaj  conn^,  or  <Atj 
and  county,  "may  sue  in  ita  own  name  for  the 
recovery  of  dellnqoent  taxes,  whether  the 
some  be  for  county,  or  city  and  county,  and 
state  purposes,  or  either  of  them."  In  Los 
Augeles  County  t.  Ballerino,  99  Cal.  595,  32 
Pac.  581.  34  Pac.  329.  this  statute  was  said  to 
be  still  In  force,  and  it  was  held  that  under 
Its  prorlslons  a  c6uDty  could  sue  a  taxpayer 
to  recover  the  taxes  delinquent  (3)  Being 
debts  or  at  least  personal  obligations  of  the 
defendant,  it  follows  that  be  ought  to  have 
paid  them,  and  that  under  the  act  of  1880  he 
was  liable  to  a  suit  by  the  county  to  recover 
them,  and  bence  the  payment  by  the  plalntifTH 
in  a  legal  sense,  Inured  to  the  benefit  of  thej 
defendant  It  was  the  duty  of  the  defendant 
to  pay  the  tax  on  bis  property,  and  tills  duty 
was  performed  by  the  plaintiff  under  compul-  : 
■kHL  The  fact  that  with  respect  to  the  tax- 
es of  1898  there  had  been  a  sale  to  the  state 
t>efore  the  plaintilt  made  payment  is  not  ma- 
terial. The  right  of  the  plaintiff  to  be  sub- 
n^ted  to  the  rights  of  the  state  Include  the 
right  to  be  subrogated  to  all  the  remedies 
which  the  state  originally  had  against  the 
ta^Hiyer.  (4)  Moreover,  it  cannot  be  said, 
from  the  facts  of  this  case,  that  the  second 
mortgagee  suffers  any  hardship  by  t>elng 
ctmipelled  to  pay  the  taxes  In  question.  The  j 
presumptions  of  law  are  in  favor  of  the  plain-  | 
tiir.  The  mortgage  debtor  is  presumed  to  be  I 
solvent,  and  there  was  nothing  in  the  record  I 
here  to  show  the  contrary.  Therefore  the 
valuable  element  of  the  property  upon  which 
the  taxes  were  assessed,  namely,  the  debt  due 
from  the  mortgagor  to  the  second  mortgagee. 
Is  presumed  to  be,  even  at  the  present  time, 
worth  the  amount  thereof,  owing  to  the 
solvency  of  the  debtor.  Under  the  ruling  of 
the  majority,  the  second  m<urtgagee  will  ee-  I 
care  the  payment  of  his  taxes  by  another, ,  \ 
without  any  liability  on  his  part  to  repay 
tbem. 

The  opinions  in  McPlke  v.  Heaton,  131  GaL 
109.  63  Pac.  179.  82  Am.  St  Rep.  335,  and 
Canadian  Co.  t.  Boas,  136  Cal.  420,  69  Paa 
IS,  are  clearly  Inconsistent  with  the  above 
principles,  and  also  with  Angus  v.  Plum  and 
the  Witmer  Case,  and  both  of  these  cases 
proceed  on  erroneous  lines.  McPike  v.  Hea- 
ton rests  on  two  propositions:  First,  that 
McPlke  was  the  second  grantee,  and  that 
tbere  was  no  covenant  mnnlDg  to  htm  from 
tbe  person  against  whom  the  taxes  were  aa-  | 
sessed,  or,  in  other  words,  that  there  was  no  { 
contractual  relations  l>etween  tbe  plaintiff 
and  defendant ;  and,  second,  that,  as  "there 
Is  no  personal  obligation  upon  the  owner  of 
land  for  the  taxes  levied  against  It  *  *  * 
the  defendant  was  under  no  personal  liabil- 
ity for  the  taxes  paid  by  the  parties";  and 
hence  it  was  said  San  Gabriel  Co.  v.  Witmer 
Oo.  did  not  apply.  In  the  Boas  Case  the 
same  propositions  were  made  as  the  founda- 
tion for  the  decision,  and  It  was  put  on  the 
ground  that  the  money  paid  by  the  plaintiff 
was  not  for  the  benefit  of  the  defendant  be- 


cause of  this  absence  of  personal  liability. 
The  answer  to  both  of  these  points  Is  clear 
from  the  foregoing  authorities.  There  was 
a  personal  liability,  and  the  tax  paid  by  tbe 
plaintiff  was  necessary  to  remove  a  burden 
ui>on  the  plaintiff's  land  arising  from  the 
neglect  of  the  defendant  to  discharge  his  ob- 
ligations to  the  stote.  The  payment  dis- 
charged his  obligation  and  operated  directly 
to  his  benefit 

If  the  defendant  should  show  in  his  de- 
fense that  tbe  mortgagor  was  insolvent  that 
he  had  no  otber  security,  and,  consequently, 
ttiat  his  whole  estate  In  the  premises  and 
right  to  tbe  debt  had  been  swept  away  and 
destroyed  by  the  foreclosure  of  the  first  mort- 
gage, and  substantially  merged  therein,  I 
think  the  same  principles  of  Justice  and 
equity  upon  which  the  plaintiff  depends 
would  then  be  operative  in  aid  of  the  de- 
fendant, and  would  require  Judgment  In  his 
favor.  But  he  should  be  required  to  show 
thifl^  and  not  have  it  presumed  In  bis  favor. 


SAN  DIEGO  COUNTY  v.  SCHWARTZ, 
Gonnty  Treasurer.   (L.  A.  1,428.)* 
(Supreme  Court  of  California.    Oct.  1,  1904.) 

OOtTITTT  TBEA8UBES— COUPENSATION  — OOIXXC^- 
TIOKS  or  IRHSBITANCli  TAX— BK- 
PEAI.  OF  8TAICTE. 

1.  The  provision  of  Collateral  Inheritance  Tax 
Law  Act  March  23,  1893  (St  1893,  p.  193,  c 
168)  I  20,  that  the  county  treasurer  shall  re< 
ceive.  in  addition  to  the  compensation  provided 
by  the  county  government  act,  certain  commla- 
Biona  on  collections  by  him  for  the  state  under 
the  act  is  repealed,  so  far  as  it  entitles  such 
treasurer  persoDally  to  such  commisBlons,  by 
County  Government  Act  :March  24,  1893  (St 
1893j  p.  507,  c.  234 ;  St  1805,  p.  10,  c  2)  §  216. 
providing  that  the  salaries  and  fees  provided  In 
this  act  shall  be  In  full'  compensation  for  all 
services  rendered  by  county  officers  either  as 
officers  or  ex  officio  officers,  and  section  236  (St 
1803,  p.  513),  expressly  repealing  all  acta  and 
parts  of  acts  inconslBtent  with  such  act;  and 
this  tboQgfa  the  prior  county  government  act 
contained  both  m  such  provisions ;  Pol.  Code, 
S  325,  providing  that  where  a  section  or  part 
of  a  statute  is  amended  It  Is  not  to  be  con- 
sidered as  having  been  repealed  and  re>eaacted 
in  the  amended  form,  but  the  portions  which 
are  not  altered  are  to  be  oonddowl  as  ^ving 
been  the  law  from  the  time  when  they  were  n 
enacted,  not  being  applicable  to  audi  r^ealing 
provision. 

Angellottlt  3.,  dissenting. 

GommlaslonerB'  Decision.  In  Bank.  Ap- 
peal from  Superior  Court,  San  Diego  Coun- 
ty; E.  S.  Torrance,  Judge. 

Agreed  case  between  the  county  of  San 
Diego,  as  plaintiff,  and  John  F.  Schwartz* 
county  treasurer,  as  defendant  Judgment 
fbr  defendant  Plaintiff  appeals.  Reversed. 

U.  S.  Webb,  Atty.  Qan^  Geo.  A.  Stortevant, 
Dep.  Atty.  Gen.,  Casslus  Carter.  Dlst  Atty., 
and  W.  B.  Andrews,  Dep.  Dlst  Atty.,  for  ap- 
pellant M.  L.  Ward  and  A.  Haines,  for  re- 
spondent 
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SMITH,  C.  This  U  an  agreed  case  sabmlt- 
ted  under  the  provisions  of  section  1188  of 
the  Code  of  Civil  Procedure.  The  case  Is 
properly  entitled  as  atiOTe,  though  In  the 
transcript  otherwise  entitled.  The  defendant 
la  the  treasurer  of  the  county  of  San  Diego, 
and  was  such  during  the  preceding  term,  com- 
mencing in  January,  1899.  He  now  has  in 
his  bands  of  the  sum  collected  by  him  as  col- 
lateral Inheritance  taxes  under  the  act  of 
Uarcb  28, 1608  (St  1898,  p.  198,  c  168),  a  bal- 
ance of  ^1.96,  for  which  he  is  sued,  and  to 
which  he  claims  he  is  personally  entitled  un- 
der section  20  of  the  act,  which  reads  as  fol- 
lows: "The  treasurw  of  each  county  shall  be 
allowed  to  retain,  on  all  taxes  paid  and  as- 
coun'ted  tm  by  him  each  year,  under  this  act, 
in  addition  to  his  salary  or  fees  now  allowed 
law,  S  per  centum  on  the  first  fifty  thou- 
sand hilars  so  paid  and  accounted  tor  by 
him,  three  per  centom  on  ttie  next  fifty  thou- 
sand dollars,  so  paid  and  accounted  for  by 
him,  and  one  per  centum  on  all  additional 
sums  so  paid  and  accounted  tor  by  him." 
The  Question  submitted  was  whether  the 
plaintiff  Is  entitled  to  recover  the  money  in 
question,  and  tlilB  again  resolves  Itself  into 
the  question  whetlier  the  provisions  ot  section 
20  of  the  collateral  Inheritance  act  have  been 
so  affected  or  modified  by  the  county  govern- 
ment act  of  March  24,  1888  (St  1898,  p.  607, 
c.  234;  St  1886,  p.  10,  c.  2),  or  by  the  subse- 
quent county  goremment  act  of  1897  (St 
1897,  p.  678,  c.  277),  as  to  entitle  the  plaintiff 
to  recovor.  The  court  adjuc^ed  tiie  contrary, 
and  the  plaintiff  appeals. 

The  case  is  In  principle  similar  to  that  of 
the  County  of  Kern  v.  Fay.  181  Cal.  647,  68 
Pac.  857,  whwe  a  Judgment  for  the  county 
was  affirmed;  and  the  same  judgment,  we 
think,  should  have  beoi  rendered  here.  In 
that  case  the  suit  was  against  the  district 
attorney  to  recover  the  sum  of  $680  collected 
by  Mm  as  fees  In  suits  for  the  foreclosure  of 
certificates  of  pnrdiase  of  state  school  lands, 
and  to  which  defendant  claimed  he  was  oiti- 
tled  under  section  8653  of  the  Political  Code, 
which  reads:  "The  district  attorney  la  mti- 
tied  to  receive  ten  dollars  for  each  suit 
broui^t  to  be  taxed  as  costs."  The  question 
considered  was  as  to  the  effect  upon  this  pro- 
vision of  the  provisions  of  section  216  of  the 
county  government  act  of  1893,  which  reads: 
"The  salaries  and  fees  provided  in  this  act 
shall  be  In  full  compensation  for  all  services 
of  every  kind  and  description  rendered  by  the 
officere  therein  named,  either  as  officers,  or 
ex-officio  officers,  their  deputies  and  assist- 
ants, unless  In  this  act  otherwise  provided." 
St  1893,  p.  507,  c.  234;  St  1895,  p.  10,  c.  2. 
It  was  held  in  effect:  First  "that  the  salary 
prescribed  by  said  act  was  intended  to  com- 
pensate said  officer  [the  district  attorney]  in 
full  for  all  services  rendered  by  him  in  his 
official  capacity,"  and  that  he  could  not  "re- 
tain for  his  own  use  any  moneys  collected  by 
him  In  [such]  capacity;"  second,  that  the  act 
did  not  necessarily  repeal  the  section  of  the 


Political  Code  in  qnestlai;  and,  third,  that 
whetfao:  that  section  was  repealed  or  other- 
wise, the  county  was  entitled  to  recover — the 
reason  given  for  the  last  proposition  being 
that  '*tbe  money  was  collected  t^'  the  appel- 
lant Fay.  In  his  official  capacity  as  district 
attorney,  and  he  cannot  now  be  heard  to  say 
that  it  was  paid  to  him  illegally,  and  that  be 
therefore  has  a  right  to  retain  It"  These 
propMltions  effectually  dl^KMe  of  all  the 
potots  urged  by  the  respondents  counsel,  un- 
less the  difference  between  the  office  of  the 
district  attorney  and  that  of  the  treasurer  Is 
to  be  regarded  as  material;  or  unless  ttie 
decision  in  tiiat  case  Is  to  be  repudiated  on 
the  ground  that,  uud«  the  rule  stated  in  sec- 
tion 825,  Pol,  Code,  the  sectioiu  of  tiie  coun- 
ty govemment  act,  having  berai  a  part  of  the 
previous  act,  are  not  to  be  considered  as  hav- 
ing been  re-enacted  when  the  act  was  amend- 
ed in  1803,  and  again  in  1887,  but  as  having 
be«i  the  law  from  the  time  they  were  first 
enacted  in  1888,  and  hence,  ttiat  they  do  not 
repeal  by  Implication  the  inconsistent  provi- 
sions of  the  collateral  inheritance  tax  law  of 
1893.  We  do  not  think  the  character  of  the 
particular  office  was  regarded  as  material  by 
the  court,  but  even  If  It  were  so,  the  principle 
would  be  the  same  In  Its  application;  fw  the 
provisions  of  the  county  government  act  re- 
lating espedally  to  the  treasurer  evm  nunre 
clearly  show  that  these  and  other  fees  were 
not  tbweafter  to  be  received  by  lilm  to  his 
own  use.  St  1893,  p.  3G8  et  seq.,  c.  234,  If 
70-72,  8(^82,  84-89.  As  to  the  ropeal  by  im- 
plication, it  Is  not  important  to  the  decision 
of  tills  ease,  for  there  was  also  an  express  re- 
peaL  The  act  of  1898,  and  tiiat  of  1897  as 
well,  contained  a  section  declaring  that  "all 
acts  and  parts  of  acts  Inconsistent  with  this 
act  are  hereby  repealed."  St  1893,  p.  513,  c 
234,  I  236;  St  1887,  p.  677,  c.  277,  |  232.  It 
Is  true  that  this  section  was  also  contained 
In  the  previous  act  of  1885,  but  the  rule  of 
section  325,  Pol.  Code,  cannot  be  applied  to 
such  rqieallng  provisions,  for.  If  so,  it  would 
xeadee  all  such  provisions  after  tiie  first  ab- 
solutely Ineffective.  The  provisions  of  the 
county  government  act  on  the  subject  of  the 
fOes  of  the  treasurer  for  the  collection  of  In- 
heritance taxes  are  dlrectiy  contrary  to  those 
of  the  tax  law  In  so  far  as  the  latter  pro- 
vides that  be  may  apply  them  to  his  own  nsci, 
and  the  later  law  Is  therefore  a  direct  repeal 
of  the  former.  In  virtue  of  the  n^ieallng  pro- 
vision above  quoted.  The  principles  of  the 
decision  in  Kern  Co.  v.  Fay  are  therefore 
clearly  applicable,  even  If  the  ground  upon 
which  the  repeal  was  declared  In  that  case 
be  wroi^. 

As  to  the  application  of  the  points  decided 
to  this  case,  the  first  proposition  is  obviously 
applicable.  As  to  the  second,  we  are  of  the 
opinion  that  section  20  of  the  collateral  in- 
heritance act  was  not  wholly  repealed  by  the 
county  government  act,  but  was  modified  so 
that  thereafter  the  fees  retained  were  not  for 
the  use  of  the  treasurer  as  an  Individual.  As 
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to  the  third,  it  Is  immaterial  whether  the 
moneyB  retained  are  to  be  held  for  the  use 
of  the  state  or  for  the  countr.  If  the  former, 
they  were  legally  In  the  custody,  or  ought  to 
have  been  in  the  custody,  of  the  county,  until 
paid  over  to  the  state;  and  there  can  be  no 
doubt  that  the  county,  even  before  the  pas- 
sage of  the  county  government  act,  was  enti- 
tled to  sue  for  and  recover  them.  Since  the 
passage  of  that  act  there  can  be  no  doubt 
of  the  county's  title.  St  18D7,  p.  D78,  1  216 
«t  seq. 

The  principles  of  the  decision  in  Kern  Co. 
T.  Fay,  relating  to  the  personal  right  of  the 
treasurer  to  the  fees  under  the  county  gov- 
ernment act,  have  been  substantially  reaffirm- 
ed in  the  later  cases  of  Dodge  v.  San  Fran- 
cisco, 135  Cal.  512,  67  Pac.  973,  and  Humboldt 
T.  Stern.  136  Cal.  63,  68  Pac.  324. 

We  advise  that  the  Judgment  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  enter  judgment  for  the 
plaintiff  for  the  amount  in  controversy. 

We  concur:    CHIPMAN,  0.;  COOPER,  a 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below 
to  enter  Judgment  for  the  plaintiff  for  the 
amount  In  controversy:  UENSHAW,  J.; 
LOBIQAN,  J.;  McFABLAND,  J.;  SHAW,  J.; 
YAN  DYKE.  J. 

ANOELLOTTI,  J.  I  dissent  It  would 
serve  no  useful  purpose  to  here  indulge  In  on 
extended  discussion,  or  to  do  more  than  to 
state  that,  In  my  opluion,  there  bas  been  no 
repeal  or  modification  of  the  provision  of  the 
collateral  inheritance  tax  law,  enacted  March 
28,  1883,  by  which  the  Ijegislature  provided 
that  the  county  treasurer  should  receive  and 
retain,  in  addition  to  the  compensation  pro- 
Tided  by  the  county  government  act,  certain 
commissions  upon  all  amounts  collected  by 
liim  for  the  state,  mxdet  the  provisions  of  the 
Inheritance  tax  law.  The  three  cases  dted  in 
the  majority  opinion  do  not  appear  to  me  to 
be  at  all  in  point  Kern  Co.  v.  Fay,  131  Cal. 
547,  63  Pac.  857,  presented  a  question  as  to 
tbe  right  of  the  district  attorney  to  retain  for 
himself  an  attorney  fee,  collected  as  costs,  In* 
a  certain  class  of  actions;  the  alleged  right 
being  based  on  a  section  of  the  Political  Code 
(section  3553)  as  enacted  In  1872.  It  was  very 
properly  held  ther^n  that  the  effect  of  the 
Bubsequently  adopted  county  government  act 
system  was  to  derive  the  district  attorney  of 
any  right  to  retain  money  under  the  provi- 
sions of  the  old  section  of  the  Political  Code. 
The  intention  of  tbe  Legislature  to  this  effect 
was  so  clearly  indicated  by  the  first  county 
government  act  adopted  under  the  Constitu- 
tion of  1879  (St  1883,  p.  299,  c.  75)  that  It 
could  not  well  have  been  held  otherwise.  The 
County  of  Humboldt  v.  Stern,  186  Cal.  63,  68 
Pac  324,  involved  an  entirely  different  ques- 
tkm,  TiK.,  as  to  whether  a  county  oflBcer  could 


enter  into  a  valid  contract  with  the  county - 
for  the  performance  of  services  other  than 
those  plaining  to  his  office.  Four  of  the 
Justices  held  that  the  effect  of  the  provisions 
of  the  county  government  act  was  "to  render 
the  office  Incompetent  to  enter  Into  a  con- 
tract for  compensation  for  any  services  he 
may  render  the  county,  and  to  render  such 
contract  void."  Whether  that  decision  was 
correct  or  not  it  in  no  degree  assists  in  tbe 
determination  of  the  question  here  presented. 
Dodge  V.  San  Francisco,  135  Cal.  512,  67  Pac. 
973,  Involved  a  question  as  to  the  effect  of 
certain  provisions  of  the  charter  of  the  city 
and  county  of  San  Francisco  relative  to  the 
compensation  of  the  assessor  thereof,  and  It 
was  held  that  by  reason  thereof  he  could  not 
receive  any  compensation  for  any  official 
services  except  such  as  were  given  him  by 
the  charter,  the  matter  of  the  compensation 
of  the  officers  of  such  city  and  county  being, 
under  section  8^  of  article  11  of  tbe  Consti- 
tution, a  matter  concerning  which  It  was  com- 
petent  to  provide  In  the  municipal  charter. 


TUOHY  T.  LINDER  et  al.   (Sac  1,064.) 
(Supreme  Goart  of  Oallfomla.   S«pt  26,  1904.) 

UifOLOBD  AUD  TKirART—CBOPPEBS*  COnTBAOIB 
— POSSBSSIOM— BIGHTS  OV  LANDLOBD— 
BEPLBVIN— OHATIXIi  HOBTQAOBS. 

1.  Where  plaintiff,  tbe  owner  of  certain  land. 
CMitraeted  with  T.  to  raise  a  crop  of  wheat 
thereon,  by  whldi  T.  agreed  to  harvest  the  crop 

and  deliver  to  plaintiff  at  his  warehouse  one- 
fourth  thereof,  and  that  T.  should  receive  on 
tbe  ground,  when  threshed,  the  remaining  three- 
fourths  of  the  crop  as  fall  par  for  his  services, 
less  such  an  amount  as  snail  be  necessary  to 
reimburse  plaintiff  for  anv  amount  owing  by  T. 
to  plaintiff  at  the  time  vm  wheat  is  delivered, 
and  T.,  after  mortsagiog  the  crop,  refused  to 
have  anything  further  to  do  therewith,  where- 
apon  plaintifThad  the  Wheat  headed  and  stack- 
ea,  when  it  was  removed  by  the  mortgagee, 
plaintiff  was  entitled  to  recover  tbe  wheat  so 
removed  In  replevin,  he  beinv  entitled  to  pos- 
session of  the  entire  crop,  including  T.'s  Inter- 
est against  such  mortgagee,  antil  ne  had  t>een 
reimbursed  tor  the  amount  owing  to  him  from  T. 

CommlssiMiers'  Decision.  Department  2. 
Appeal  from  Superior  Oourt,  Tulare  County; 
W.  B.  Wallace,  Judge. 

Action  by  John  Tuohy  against  R.  Under 
and  others.  From  a  Judgmmt  in  favor  of 
plaintiff,  defendante  appeal.  Affirmed. 

G.  W.  Zaltman  and  0.  L.  Russell,  tor  ap- 
pellants. Bradl^  ft  Fanuworth,  for  respond- 
ent 

COOPER.  G.  This  action  was  brought  to 
recover  1,110  sacks  of  wheat,  or  the  value 
thereof  in  case  a  delivery  could  not  be  had. 
Judgment  was  entered  for  tbe  plaintiff  upon 
the  findings,  and  this  appeal  Is  from  the 
Judgment  and  order  denying  defendants'  mo- 
tion tor  a  new  trial. 

The  court  found  that  on  the  26th  day  of 
July,  1900,  tbe  plaintiff  was  the  owner  in 
the  poasessicK)  and  entitled  to  the  possession 
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•of  tbe  wlieat  natbreshed  in  stacks  on  plain- 
tilTa  land;  that  while  plaintiff  was  bo  the 
owner  and  in  posaessirai  and  entitled  to  the 
posseBsIon.  the  defendant  Linder  wrongfully, 
in  tlie  nighttime,  went  upon  the  plaintifTB 
said  lands,  threshed  the  said  wheat,  put  it 
in  sacks,  and  removed  it.  These  findings 
are  supported  by  the  evidence,  and  entitle 
plaintiff  to  Judgment.  The  facts  are,  in  sub- 
stance, us  follows:  In  September,  1899,  the 
plaintiff,  being  the  owner  of  section  13  and 
the  south  half  of  the  northwest  quarter  of 
section  14,  township  20  S.,  R.  27  E.,  M.  D. 
B.  &  M.,  entered  Into  a  contract  with  one 
Turner,  under  the  terms  of  wliich  Turner 
agreed  to  plow,  seed,  and  harrow  the  said 
liind,  and  to  seed  it  with  wheat  for  the  crop- 
piug  season  of  1900,  and  when  matured  to 
<.-ut,  thresh,  and  clean  the  same,  putting  it  in 
Backs  In  good  merchantable  condition.  The 
contract  provided  that  when  Turner  had  so 
harvested  the  crop  he  would  deliver  to  plain- 
tiff at  his  warehouse  one-fourth  thereof,  and 
that  Turner  would  take  "on  the  ground, 
when  threshed,  the  remaining  three-fourths 
of  the  crop  as  full  pay  for  all  services  herein 
I'equired  of  him.  Thomas  Turner  also  agrees 
to  do  all  his  work  In  a  good  farmer-like  man- 
ner. In  consideration  of  tlie  foregcring  serv- 
ices, John  Tuohy  agrees  that  when  Thomas 
Turner  has  fully  performed  all  of  the  services 
hei*ein  mentioned  to  be  performed  by  him, 
and,  as  full  pay  and  compensation  thereof, 
he  will  deliver  to  Thomas  Turner  the  tliree- 
fourtbs  of  the  crop  remaining  on  the  ground 
when  tlireslied."  The  contract  contained  the 
added  provision:  "Should  I  be  owing  John 
Tuohy  any  amount  at  the  time  the  three- 
fourths  of  the  crop  Is  to  be  delivered  to  me, 
I  hereby  authorize  him  to  retain  sufficient 
wheat  from  the  said  three-fourths  to  pay 
himself  in  full,  which  I  bind  myself  to  de- 
liver to  him  In  the  warehouse  at  Lindsay 
before  the  remainder  of  tbe  three-fourths  is 
moved  from  the  ground  where  threshed.  The 
value  of  tbe  wheat  so  taken  to  be  the  best 
offer  John  Tuohy  has  for  it  at  the  time  of 
delivery.  Thomas  Turner."  Before  the  crop 
had  lici'n  harvested,  on  June  20,  1900,  Tur- 
ner had  been  sued  by  defendant  Linder,  and 
ho  then  notified  plaintiff  he  would  have  noth- 
ing furtlier  to  do  with  tbe  crop,  and  for 
plaintiff  to  look  out  for  the  crop  himself. 
Plaintiff  then  took  charge  of  the  crop,  and 
at  lilR  own  expense  had  the  same  headed  and 
stacked  in  tbe  stacks  where  it  was  when  re- 
moved by  Linder.  It  is  evident  that  under 
tbe  contract  the  plaintiff  was  entitled,  as 
owner,  to  tlie  undivided  one-fourth  of  the 
crop,  and  he  was  also  entitled  to  the  posses- 
sion of  the  remaining  three-fourths  until  he 
was  paid  all  the  amounts  due  and  owing  to 
him  by  Turner.  The  amount  properly  ex- 
pended by  plaintiff  In  heading,  caring  for,  and 
staekiiiK  tlio  erain  Is  due  him  by  Tumw,  and 
he  is  entitled  to  said  amount,  and  to  retain 
possefiaton  of  the  wheat  until  he  Is  paid.  Tbe 
three-fourths,  less  the  amount  so  dtie  to 


plaintiff,  is  the  property  of  Turner,  or  tbose 
who  have  succeeded  to  his  rights,  but  can- 
not be  taken  from  the  possession  of  plaintiff 
until  he  la  paid  the  amounts  due  talm  by 
Turner.  In  Howell  v.  Foster,  65  Gal.  169,  3 
Pac.  047,  it  is  said:  "There  Is  no  doubt  that 
where  one  man  forms  land  of  anotlier  under 
an  agreement  by  which  he  is  to  give  the 
owner  a  part  of  the  crop  raised  for  its  use, 
he  and  the  owner,  In  the  absence  of  a  stipu- 
lation providing  otherwise,  become  tenants 
in  common  of  the  crops  raised.  But  It  Is 
just  as  clear  that  the  agreement  between  the 
parties  may  be  bo  framed  as  to  secure  to  the 
owner  of  the  land  the  ownership  of  tbe  prod~ 
uct  until  the  performance  of  a  certain  stated 
condition."  In  Fambam  v.  H^ner,  79  Oal. 
582,  21  Pac.  95S,  12  Am.  St.  Rep.  174,  the 
court  said:  "It  Is  undoubtedly  true,  as  con- 
tended, that  the  landlord  and  tenant  may  by 
agreement  provide  that  all  of  the  crops  rais- 
ed upon  the  land  may  be  delivered  to  and 
remain  the  property  of  tbe  landlord,  and  be 
disposed  of  by  him,  and  such  agreement  will 
protect  the  title  of  the  landlord  In  t2ie  prop- 
erty as  against  an  attaching  creditor  of  the 
tenant"  The  contract  Jn  this  case  clearly 
provides  that  Tuohy  Is  to  have  possession  cNf 
the  wheat  Turner  agreed  that  Tuohy  should 
have  snch  possession  until  Turner  should  de- 
liver to  the  warehouse  at  Lindsay  raioagh 
wheat  to  pay  Tuohy  In  full  the  amount  ow- 
ing to  him  by  Turner.  The  defendant  Linder 
sets  np  by  way  of  defense  a  crop  mortgage 
executed  by  Turner  in  Octob^,  1899,  upon 
the  crop  to  be  grown  upon  the  lands  dnrlng 
the  season  of  1S99-1900.  This  mortgage  an- 
thorlsed  Linder  to  rater  upon  the  premises, 
and  take  all  necessary  measures  to  protect 
the  said  crop,  and  it  provided  that  upon  the 
harvesting  of  the  crop  Linder  should  be  en- 
titled to  the  immediate  possesion  thereof. 
The  crop  mortgage  was  subject  to  all  the 
lights  of  plaintiff  under  the  contract  It 
could  only  operate  upon  the  right,  title,  and 
Interest  of  Turner  after  Tuohy  had  been  paid 
all  sums  secured  to  him  by  the  contract  It 
could  not  and  did  not  deprive  the  plalntifr 
of  his  right  to  the  possession  according  to 
the  contract 

Defendant  does  not  seek  in  this  action  to 
*foreclo8e  his  mortgage.  It  is  not  alleged 
nor  found  that  defendant  Liuder  ever  ten- 
dered to  Tnohy  the  amount  due  him  by  Tur- 
ner. In  case  Linder  shall  tender  or  pay  to 
plaintiff  all  sums  due  him  by  Turner  for 
seed  grain,  beading,  and  expenses  Incurred 
under  tbe  contract  then  in  a  proper  proceed- 
ing tbe  righte  of  Linder  under  his  mortgage 
can  be  adjudicated.  Here  the  sole  question 
is  as  to  the  rlgbt  to  the  poeseeslon  of  the 
wheat  at  the  time  of  the  commenoanent  of 
the  action. 

The  finding  of  the  court  tliat  the  plaintiff 
Is  the  owner  of  the  wheat  is  not  correct  ex- 
cept as  to  the  undivided  one-fourth.  Such 
lliiding.  however,  Is  not  necessary  to  support 
the  Judgment,  and  will  not  be  r^rded  as 
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flmlly  deciding  the  title  as  between  plain- 
tiff and  LIuder.  Tbe  fact  that  pluintlff  was 
In  possession  and  entitled  to  tlie  possession 
at  the  time  the  wheat  was  taken  and  at  tbe 
time  of  the  trial  entitled  Iiim  to  Judgment 
He  Is  entitled  to  be  placed  in  the  position 
be  was  before  tbe  defendant  entered  In  tbe 
nighttime  and  removed  tbe  wheat.  The  Judg- 
mait  is  for  the  recovery  of  the  wheat,  or  the 
value  thereof  in  case  a  delivery  cannot  be 
bad.  This  decision  Is  not  to  prejudice  the 
rights  of  Linder  in  any  future  proceedings 
as  to  the  right,  title,  and  interest  of  Turner 
after  pldintlff  has  been  paid  all  sums  prop- 
erly due  him.  Turner  will  not  be  allowed  to 
defeat  the  rights  of  Linder  under  his  mort- 
gage by  the  surrender  of  the  crop  to  Tuohy, 
nor  will  Tuohy  be  allowed  to  retain  any 
more  than  one-fourth  of  the  crop  due  him 
under  the  contract  and  sufficient  of  the  re- 
mainder to  pay  tilm  the  amounts  due  blm 
by  Turner  and  for  expenses  in  harvesting 
and  caring  toe  tbe  property.  This  la  fair  to 
all  parties.  It  does  Justice  to  Tuohy,  it  gives 
Linder  the  right  to  the  balance  equitably 
due  Turner  after  satisfying  Tuohy.  Of 
course,  we  do  not  mean  in  this  action  to  ad- 
judicate tbe  questions  as  to  the  foreclosure 
of  tbe  mortgage  lield  by  Linder,  but  suggest 
tbe  rlchts  of  tbe  parties  fur  tb^  future  guid- 
ance. 

We  advise  that  the  Judgmrat  and  <nder  be 
affirmed. 

We  concur:   OHIPMAN,  <X;  HARRISON, 

O. 

For  the  reasons  g^ven  In  the  foregoing 
opinion,  tbe  Judgment  and  order  appealed 
from  are  affirmed:  McFARLAND.  J.;  HEN- 
SHAW,  J.;  LORIGAN.  J. 


PEOPLE  T.  SINO  YOW.   «k.  1,111.) 
(Sattreme  Coort  of  CBliftwnia.   Sept  27,  1901) 

CaiKINAIi  U«— HISW  TUAI<— IffEWLT  DIBOOT- 
ZBED  SVIDEninE— PEBHITTINe  COUNTSB  AWl- 

nAvrrs  —  unBorB  —  svidekcb  —  stateukht 

OW  ACCOMPLICE— BECOSn  ON  APPEAL. 

LA  motion  for  a  new  trial  in  a  criminal 
cue  on  the  Kround  of  newly  discovered  evidence 
h  addressea  to  tbe  aonnd  legal  diacretitm  of 
tbe  trial  court 

2.  In  considering  a  motion  for  a  new  trial  in 
a  criminal  case  there  Is  always  a  question 
whether,  under  all  the  circumstances,  the  newly 
disoovered  evidence  is  produced  in  such  a  way 
and  Is  of  such  a  nature  that  its  introduction 
apon  another  trial  woald  render  a  different  re- 
sult reasonably  probable,  and  whether,  In  the 
absence  of  such  evidence,  defendant  ha«  had  a 
fair  trial  on  the  merits. 

3.  On  a  motion  for  a  new  trial  in  a  criminal 
case  on  the  n'onnd  of  newly  discovered  evidence 
shofvn  by  affidavits  of  the  proposed  witnessei*. 
It  ia  not  error  for  the  court  to  permit  the  state 
to  file  counter  affidavits. 

4.  A  statement  made  by  one  of  six  men,  who 
were  standing  together  before  a  house,  and  who 
almoat  immediately  afterward  shot  and  killed 
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another  man,  who  came  out  of  the  house,  to 
the  effect  that,  if  sneh  person  came  out,  *'we 
will  shoot  at  blm,"  is  admlsBible  against  one 
charged  with  the  murder,  and  who  was  one  of 
the  six  in  whose  hearing  the  statemoit  was 
made. 

6.  AYhere  the  instmctiona  In  a  criminal  case 
are  certified  as  provided  by  law,  they  otmstitate 
a  part  of  the  judgment  roU,  and  should  not  be 
reproduced  In  the  bill  of  exceptions,  but  affi- 
davits presented  on  a  motion  for  new  trial  and 
the  minntee  of  the  proceedings  had  on  such  mo- 
tion cfHutitute  no  part  of  the  judgment  roil, 
and  cannot  be  made  a  part  thereof  by  the  clerk, 
and  should  appear  only  in  the  bill  of  exceptions. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramaito  County;  B.  a  Hart,  Judge. 

I^osecutlon  of  Sing  Tow  for  murdv. 
From  a  Judgment  of  onnvlctlon  and  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Hiram  W.  Johnson,  for  appellant  U.  S. 
Webb.  Atty.  Gen.,  and  a  N.  Post,  Asst  Atty. 
Oen.,  for  the  People. 

ANOELLOTTI,  J.  Tbe  defendant  and 
four  others  were  jointly  Informed  against 
In  tbe  superior  court  of  Sacramento  coun- 
ty for  tbe  murder  of  one  Jeong  Him,  and 
upon  a  separate  trial  be  was  convicted  of 
murder  In  the  flrst  degree,  and  adjudged  to 
sutler  death.  He  appeals  from  the  judg* 
ment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial 

L  Tbe  principal  point  made  upon  this  ap> 
peal  Is  as  to  the  action  of  tbe  trial  court  in 
refusing  to  grant  defendant's  motion  for  a 
new  trial  on  tbe  ground  of  newly  discovered 
evidence.  The  evidence  on  the  part  of  the 
Iux>secution  on  the  trial  of  tbe  case  was  to 
tbe  effect  that  the  defendant  and  Ave  other 
Chinese  were  waiting  for  tbe  deceased  on^ 
side  of  a  house  In  Walnut  Grove,  Sacramen- 
to county;  that  when  he  came  out  to  the 
street  three  of  these  men  each  fired  a  shot 
at  him,  and,  tbe  deceased  taking  to  flight,  the 
three  others,  of  whom  defendant  was  one^ 
pursued  him  for  some  distance  to  a  stable, 
and  that  each  of  tbe  three  fired  pistol  shots 
at  him.  The  deceased  was  found  at  this 
place,  dead,  with  some  seven  gunshot 
wounds  in  his  body.  There  was  ample  tes- 
timony on  the  part  of  white  witnesses  to 
warrant  the  conclusion  that  the  deceased 
was  pursued  by  three  armed  Chinese  to  tbe 
stable,  where  several  shots  were  fired.  Sev- 
eral Chinese  testified  as  to  tbe  Identity  of 
the  six  Chinese  charged  to  have  been  con- 
cerned In  tbe  perpetration  of  tbe  crime. 
On  the  part  of  tbe  defendant  it  was  claim- 
ed that  be  was  not  In  Walnut  Grove  at  tbe 
time  of  the  shooting,  but  was  several  miles 
therefrom,  and  that  two  other  Chinese, 
whose  names  were  not  given,  did  tbe  pursu- 
ing snd  shooting,  and  testimony  to  this  ef- 
fect was  c^ven.  Upon  the  motion  for  new 
trial,  to  support  tbe  claim  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence^ 
there  were  filed  tbe  affidavits  of  two  Chi- 
nese* each  of  whom  stated  that  he  witnessed 
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the  homicide,  that  defendant  had  nothing  to 
do  with  It,  and  that  it  was  committed  by 
two  men  named  Young  Lung  and  Yee  Jim. 
The  other  affidavits  filed  by  defendant,  ex- 
cept those  directed  to  showing  due  diligence, 
were  directed  entirely  to  the  impeachment 
of  certain  witnesses  who  had  testified  on 
the  trial.  The  object  of  the  affidavits  of 
three  police  officers  of  Fresno  and  one  Chi- 
nese was  to  show  that  Lee  Bin,  who  had 
testified  that  he  witnessed  the  pursuit  and 
killing  of  the  deceased  by  the  defendant  and 
two  others,  was  at  the  time  thereof  in  the 
city  of  Fresno;  and  that  of  the  other  affi- 
davits, all  of  which  were  made  by  Chinese, 
was  to  show  that  three  of  the  defendants 

■  Jointly  charged  with  this  defendant,  and 
identified  as  having  been  present  and  hav- 

■  Ing  participated  In  the  crime  by  witnesses 
for  the  prosecution,  were  not  in  fact  pres- 
ent thereat,  but  at  the  time  thereof  were 
elsewhere.  Six  of  these  affidavits  were  filed, 
two  as  to  each  of  said  defendants. 

Assumii^  the  showing  as  to  diligence  to 
bare  been  sufficient.  It  Is  very  clear  to  us 
that,  even  If  no  counter  affidavits  had  been 
filed,  the  ruling  of  the  trial  court  In  refus- 
ing to  grant  the  motion  for  a  new  trial  on 
account  of  newly  discovered  evidence  could 
not  be  disturbed.  It  has  been  repeatedly 
said  by  this  court  that  a  motion  for  a  new 
trial  on  this  ground  is  addressed  to  the 
sound  legal  discretion  of  the  trial  court, 
and  that  the  action  of  that  court  will  not 
be  disturbed,  except  in  an  instance  manifest- 
ing a  clear  abuse  of  such  discretion.  A  de- 
fendant is  not  entitled  to  a  new  trial,  as  a 
matter  of  right,  simply  because  he  has  dis- 
covered new  evidence  which  might  have 
been  admitted  on  the  trial  if  discovered 
earlier.  The  question  always  exists,  in  this 
connection,  as  to  whether,  under  all  the  cir- 
cumstances of  the  case,  the  newly  discov- 
ered evidence  fs  produced  In  sucb  a  way, 
and  is  of  such  a  nature,  that  Its  introduction 
upon  another  trial  would  render  a  differ- 
ent result  reasonably  probable,  and  as  to 
whether,  in  the  absence  of  such  evidence, 
the  defendant  has  had  a  fair  trial  on  the 
merits.  The  law  does  not  contemplate  the 
granting  of  a  new  trial  on  this  ground  simp- 
ly to  enable  the  defendant  to  go  through  the 
form  of  another  trial,  where  there  Is  no  rea- 
sonable probability  that  the  newly  discov- 
ered evidence  will  change  the  result,  and 
where  it  does  not  appear  that  by  reason  of 
such  evidence  the  result  ought  to  be  differ- 
ent. The  question  as  to  the  effect  upon  the 
case  of  the  newly  discovered  evidence  is, 
from  its  nature,  peculiarly  one  that  is  ad- 
dressed to  the  discretion  of  the  trial  court, 
and,  of  course,  should  be  determined  by  that 
court  with  a  full  realization  of  the  respon- 
sibility involved;  and  the  motion  should 
undoubtedly  be  granted  where  the  showing 
is  such  as  to  make  It  apparent  to  the  trial 
court  that  the  defendant  has,  without  fault 
on  his  part,  not  had  a  fair  trial  on  the  mer- 


its, and  that  by  reason  of  the  newly  discov- 
ered evidence  the  result  would  probably  be 
or  should  be  different  on  a  retrial.  But  un- 
less the  appellate  court  can  plainly  see  that 
this  discretion  has  been  abused,  that  the 
showing  made  was  of  such  a  character  as 
to  make  it  manifest  that  the  case  would  or 
should  result  differently  on  a  new  trial  In 
view  of  the  newly  discovered  evidence,  the 
order  of  the  trial  court  refusing  a  new  tri- 
al will  not  be  dlsturt>ed.  Oberlander  v. 
Fixen  &  Co.,  129  Cal.  690,  692,  62  Pac.  2M. 
See,  also.  People  v,  Demasters.  109  Cal.  W". 
42  Pac.  236;  People  v.  Buckley  (Cal.)  77 
Paa  169. 

The  showing  made  by  the  affidavits  pre- 
sented on  t>ebalf  of  defendant  was  not  stich 
as  to  warrant  us  in  holding  that  the  trial 
court  abused  the  discretion  confided  to  it 
In  this  matter.  In  view  of  the  evidence  giv- 
en on  the  trial,  the  trial  court  was  amply 
warranted  In  concluding  that  the  showing 
made  by  the  affidavits  of  the  two  Chinese 
who  deposed  that  they  witnessed  the  hom- 
icide, and  that  defendant  was  not  a  party, 
and  the  affidavits  of  the  six  Chinese  who 
deposed,  in  couplets,  as  to  the  presence  at 
places  away  from  the  scene  of  the  homicide 
of  three  of  this  defendant's  codefendants, 
was  not  such  as  to  indicate  tbat  a  new  tri- 
al ought  to  be  granted  that  their  evidence 
might  be  obtained,  or  that  the  iutroduotion 
of  such  evidence  would  make  a  different  re- 
sult reasonably  probable.  The  same  may 
be  said  as  to  the  affidavits  relating  to  the 
witness  Lee  Bin.  The  affidavits  of  the  three 
white  witnesses  are  not  Incousistent  with 
the  testimony  given  on  the  trial  as  to  the 
presence  of  Lee  Bin  In  Walnut  Grove  at 
the  time  of  fbe  homicide,  and  showed,  at 
most,  some  confiict  as  to  precisely  how  long 
before  the  homicide  he  had  left  Fresno. 

It  is  urged,  however,  that  the  rule  as  to 
the  discretion  of  the  trial  court  cannot  be 
invoked  in  this  case,  for  the  reason  tbat  the 
trial  court,  over  the  objection  of  defendant, 
erroneously  allowed  the  prosecution  to  pre- 
sent counter  affidavits  on  the  motion  for 
new  trial  as  to  certain  of  the  facts  proposed 
to  be  shown  by  the  newly  discovered  wit- 
nesses. The  counter  affidavits  of  certain 
white  and  Chinese  witnesses  to  the  effect 
that  Lee  Bin  did  leave  Fresno  early  In  No- 
vember, and  others  contradicting  the  all^a- 
tlons  of  detendant's  affidavits  as  to  the 
whereabouts  of  two  of  the  codefendants. 
were  received  over  the  objection  of  defend- 
ant, and,  presumably,  considered  by  the 
court  in  deciding  the  motion.  We  are  of 
the  opinion  that  the  court  did  not  err  in  re- 
ceiving these  affidavits,  or  In  taking  them 
into  consideration  in  determining  the  ques- 
tion as  to  whether  a  new  trial  should  be 
granted.  To  hold  otherwise  would  be  to 
make  It  necessary  for  the  trial  court  In 
many  cases  to  grant  a  new  trial  upon  the 
ex  parte  affidavits  of  perjured  witnesfes, 
where  It  Is  easily  within  the  power  of  the 
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other  side  to  demonstrate  that  the  new  wit- 
nesses are  ntterly  unworthy  of  credit,  and 
that  the  allegations  of  their  affidavits  are 
entirely  without  foundation,  and  can  be 
oTerwbelmlngly  overcome  by  the  evidence  of 
reputable  persons.  In  such  a  case  It  would 
be  manifest  tbat  the  interests  of  justice  did 
not  demand  a  new  trial,  that  no  substantial 
right  of  the  defendant  bad  been  Impaired 
by  his  failure  to  produce  the  evidrace  on 
the  trial,  and  that  tfaere  was  no  r«teonable 
probability  of  a  different  result  by  reaaim 
of  snch  newly  discovered  evldCT£& 

As  has  ata«ady  been  shown.  It  li  well 
settled  in  this  state  that  It  is  for  the  trial 
court  to  determine  whether  oe  not  the  newly 
dlMovered  evldoace  la  of  such  a  character  as 
to  make  It  reasonably  i^bable  that  it  would 
produoe  a  dlltwent  result  on  another  trial, 
and  In  the  determination  of  that  question  we 
can  conceive  of  no  good  reason  why  the  trial 
court  should  be  limited  to  a  consideration  of 
the  affidavits  offered  defendant  and  the 
record  of  the -trial.  Sndi,  certainly,  has  not 
been  the  practice  in  this  state.  In  People 
T.  Flee,  97  Gal.  459.  32  Pac.  681,  the  record 
■bows  that  tiie  connter  affidavits  were  entire- 
ly  devoted  to  a  contradiction  of  the  alleged 
facta  proposed  to  be  proved  by  the  newly 
discovered  witnesses,  and  this  conrt  said: 
**irpon  tbe  ground  of  newly  discovered  evi- 
dence It  is  Buffldent  to  say  that  the  affldavltB 
<^red  in  support  thereof  were  fully  contra- 
dicted by  counts  afflda^ts  on  the  part  of 
tbe  prosecntlon.  and  for  that  reason  the  court 
twiow  exercised  a  proper  dlsraetloa  in  re- 
fusing to  grant  the  motion."  See,  also, 
Tbompson  v.  Thompson,  88  Cal.  110,  2S  Pac. 
9^:  People  v.  Hesa,  9S  OaJ.  080,  29  Pac. 
116;  Uerk  v.  Oelshaenser,  60  Gal.  631;  Doyle 
T.  Storia,  38  Gal.  456.  It  has  been  held  In 
many  cases  In  other  states  that  it  Is  entirely 
competent  to  show  hy  counter  affidavits  on 
motion  for  new  trial  that  a  newly  discov- 
ered witness  Is  unworthy  of  credit  Williams 
T.  Baldwin,  18  Johns.  488;  Parker  v.  Hardy, 
SS4  Pl^  246;  Pomroy  T.  GolumUa  Ins.  Co.. 
2  Calnes.  260;  Brsklne  y.  Dnffy,  76  Oa.  608; 
Greenleaf  t.  Grounds.  84  Me.  60,  24  Atl. 
461;  Moore  v.  State,  96  Tenn.  209,  83  S.  W. 
1046;  Graham  and  Waterman  on  New  Trials, 
Ytii.  1,  p.  *486.  In  otfatf  cases  counter  affl- 
davits  as  to  the  alleged  facts  to  be  testified 
to  by  new  witnesses  were  allowed.  Coast 
Line  R.  R.  Co.  t.  Boston.  83  Ga.  887,  9  S.  E. 
1106;  Harmon  v.  Charleston  &  S.  Ry.  Co..  88 
Ga.  261,  14  S.  B.  674f  Harris  v.  Rnpel.  14 
Tnd.  209:  Searcy  v.  Marttn-Woods  Co.,  93 
Iowa.  420.  01  N.  W.  934;  Ames  v.  Howard, 
1  Sumn.  (U.  a)  482,  Fed.  Cas.  No.  326;  Lorig 
▼.  Davenport,  99  Iowa.  479.  08  N.  W.  717; 
Finch  V.  Green,  16  Minn.  866  (Gil  316);  State 
v.  Burd.  116  Mo.  406,  22  S.  W.  377;  Bur- 
llngame  v.  Cowee,  16  B,  I.  40,  12  Atl.  234; 
Uignowltty  V.  State,  17  Tex.  521.  67  Am. 
Dec.  670;  Nicholas  v.  Com.,  ^  Va.  741.  21 
8.  E.  364;  Holland  v.  Huston.  20  Mont.  84,  49 
Pac.  890;  The  Hammond,  W.,  etc,  By.  Co. 


V.  Spyzcbalskl,  17  Ind.  App^  7,  16^  46  N.  IDL 
47.  In  a  note,  In  14  Ency.  of  Pleading  and 
Practice,  p.  913,  it  Is  said  that  it  is  uniformly 
held  that  on  the  bearing  of  such  a  motion 
tbe  court  may  examine  counter  affidavits  to 
determine  whether  a  new  trial  would  pro- 
mote Justice  or  result  In  a  different  Judg- 
ment.  It  Is  true  that  a  different  rule  has 
been  laid  down  In  Illinois,  and  that  rulings 
excluding  counter  affidavits  have  been  made 
in  one  or  two  othra  Jurisdictions,  but  tiie 
great  weight  of  authority  Is  to  the  effect  that 
tlie  court  may  consider  counter  affidavits  fat 
the  purpose  of  determining  whether  the  In- 
tereste  <tf  Justice  demand  a  new  trial,  and 
as  to  whether  there  Is  a  reasonable  probabU- 
1^  that  a  new  trial  will,  by  reason  of  snch 
newly  discovered  evidence,  result  dU^erently. 
The  argument  of  those  claiming  otherwise 
is  that  the  unsuccessful  party  should  have 
the  opportuni^  of  presenting  the  newly  dis- 
covered evidence  to  anothw  Jury,  whose  ex- 
clusive province  It  would  be  to  determine  as 
to  the  credibility  of  the  witnesses  and  the 
facts  estaUlBbed  by  tbe  testimony.  But  this 
argumut  loses  sight  of  the  object  of  the  law 
relative  to  the  panting  of  a  new  trial  on 
account  of  newly  discovered  evidence,  which 
is  to  allow  a  new  trial  where  it  is  made  to 
appear  that  tbe  newly  discovered  evidence 
is  of  such  a  character  Uiat  It  cannot  be  said 
that  the  unsuccessful  party  has,-  In  the  ab- 
sence thereof,  had  a  fair  trial  on  the  real 
merits.  This  question  Is  addressed  to  the 
trial  court  alone.  In  Iitnch  v.  Green,  supra, 
the  Supreme  Court  of  Mlnnesote  said:  "The 
application^  which  Is  addressed  to  the  sound 
discretion  of  the  court,  is  based  upon  the 
ground  that  there  taas  not  been  a  fair  trial 
npon  the  real  merits,  and  for  this  reason  it 
I  Is  proposed  to  compel  a  party  who  has  once 
litigated  the  matter  In  controversy  to  litigate 
It  a  second  time.  Why  idiould  not  such  a 
party  be  permitted  to  produce  counter  affi- 
davits for  tbe  purpose  of  lowing  that  tbe 
alleged  ground  for  a  new  trial  has  no  ex- 
istence? We  tiiink  no  good  reason  can  be 
given  why  he  should  be  concluded  by  the 
ex  parte  affidavlte  of  tbe  moving  party. 
*  *  *  We  see  no  warrant  for  saying  that 
the  court  below,  upon  comparing  the  affi- 
davlte and  counter  affidavlte  with  reference 
to  the  question  whether  a  new  trial  would 
be  likely  to  produce  any  different  reault  from 
the  first,  erred  in  refusing  the  application." 
Such  counter  affidavits  are  received  and  con- 
sidered, as  has  been  said  by  some  courte, 
simply  for  the  purpose  of  enabling  the  Mai 
court  to  Intelligently  exercise  the  discretion- 
ary power  confided  to  it  of  determining 
whether  or  not  the  Interesto  of  Justice  de- 
mand that  a  new  trial  should  be  had.  Tbere 
Is  no  decision  of  this  court  forbidding  the 
!  practice  of  presenting  counter  affidavits.  On 
I  the  contrary,  such  practice  has  been  fully 
j  recognized  by  the  court  as  prc^wr,  for  orders 
I  denying  new  trials  hare  been  affirmed  on 
j  the  ground  that  the  showing  made  by  the 
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counter  affidavits  Jiietlfied  such  orders.  De- 
fendant relies  entirely  upon  some  expressions 
contained  In  a  concurring  opinion  In  Shafer 
V.  Willis,  124  Cal,  41,  B6  Pac.  635.  While 
that  opinion  Is  entitled  to  the  greatest  re- 
spect, it  Is  not  a  decision  of  the  court,  and 
we  are  of  the  opinion  that.  In  so  Car  as  it 
may  be  in  conflict  with  what  has  here  been 
said,  It  is  contrary  to  our  recognized  practice 
and  to  the  great  weight  of  authority. 

2.  Ah  affidavit  was  preeepted,  made  by  de- 
fendant's attorney,  setting  forth  certain  pro- 
ceedings upon  the  trial  of  another  defend- 
ant, which  occurred  subsequent  to  defend- 
ant's trial,  as  to  a  change  In  Interpreters, 
the  result  of  whldi  was  that  the  Chinese 
interpreter  who  bad  officiated  on  the  defmd* 
ant's  trial,  and  for  a  portion  of  the  other  trial, 
was  relieved  by  the  court,  and  another  in- 
terpreter substituted,  the  claim  of  the  de- 
fendant being  that  it  was  then  made  to  ap- 
pear that  the  Interpreter  who  had  officiated 
on  his  trial  was  not  competent  to  Interpret 
properly.  We  have  carefully  examined  this  | 
affidavit,  and  assuming,  for  the  purposes  of  i 
this  case  only,  that  the  question  as  to  such 
competency  is  reviewable  here,  find  nothing 
tber^  to  warrant  as  In  holding  that  ttw  in- 
t^reter  was  not  in  fact  competent 

3.  It  is  urged  fh&t  the  district  attorney  was 
guilty  of  misconduct  tm  the  trial.  A  con- 
alderatlon.of  the  points  made  In  support  of 
this  contoitlon  discloses  no  misconduct  ptej- 
ndidally   affecting   defendant's   cause.  It 
must  be  a  very  exceptional  case  In  which 
a  reversal  will  be  ordered  by  reasMi  of  tbo 
charactOT  of  the  opening  statement  <^  the 
prosecuting  officer,  and  In  this  case  the  state- 
ment ot  the  district  attorn^  to  the  effect 
that  he  wonld  show  that  the  six  Chinese  met 
in  front  of  the  hoose  In  which  the  deceased 
was  in  accordance  with  a  preconc^red  pnr- 
poae  to  kill  him  iras  amply  warranted  by  the 
evldfflioe  subseqnently  Introduced  as  to  the 
drcumatances  of  the  hMoldde.   In  the  cross- 
examination  ot  witnesses  Brown  and  Fitz-  \ 
ferald  we  find  nothing  of  encb  gravity  or  I 
Importance  as  to  warrant  a  new  trial.  There 
Is  nothing  In  the  cross-examination  of  the  j 
witness  Wise  to  call  for  notice,  and  the  Jury  j 
were  very  fully  and  carefnlly  Instructed  | 
by  the  court  that  thoy  must  disregard  the 
statement  made  by  the  district  attorn^,  in 
response  to  a  query  of  the  court  as  to  the 
object  of  a  question  asked  by  him  of  the  t 
witness  lin  Tal  In  cross-examination.  \ 

4.  It  is  contended  tha<  the  court  erred  In 
certain  rulings  as  to  the  admissibility  of  tes- 
timony. The  evidence  as  to  the  statement 
made  by  defendant  Ow  Sing  Dock,  Immedi- 
ately iwior  to  the  homicide,  while  the  six 
Chinese  were  standing  In  front  of  the  house 
apparently  waiting  for  llie  deceased  to  come 
out;  was  admissible.  As  testified  by  Ah 
Hlng,  that  atatement  was,  "If  Jeong  Him 
ctKnes  out  of  the  house,  we  will  shnot  nt 


him."  It  was  made  In  the  presence  and 
bearing  of  tbe  five  other  armed  Chinese, 
who,  as  the  testimony  for  the  prosecutiou 
Indicated,  had  assembled  there  with  him 
for  the  purpose  of  klUing,  and  who,  with  him, 
actually  killed  the  deceased  upon  his  coming 
out  a  few  moments  later,  and  was  practically 
a  part  of  the  transaction  itself.  There  is 
nothing  in  any  of  the  other  points  made  that 
requires  notice. 

5.  Complaint  Is  made  that  the  court  eno- 
neously  refused  certain  Instructions  request- 
ed by  the  defendant,  and  erroneously  modi- 
fied one  such  instruction.  The  modified  In- 
struction was  one  relating  to  the  question 
of  Identity,  and  the  court  struck  out  there- 
from a  statement  to  the  effect  that  the  Jury 
were  not  bound  to  believe  that  the  witnesses 
were  able  to  Identify  the  defendant  with  cer- 
tain^ because  they  swore  positively  to  hi» 
Identity.  The  jury  were  instructed  that  to 
Justify  a  conviction  of  tbe  defendant  his 
identity  as  the  guilty  person  must  be  proved 
beyond  all  reasonable  donbt,  and  that.  If 
there  was  a  reasonable  doid)t  as  to  whether 
the  witnesses  were  able  to  identify  the  de- 
fendant as  the  guilt?  penon.  they  should 
acquit  him.  Tbej  weie  further  Instructed 
that  It  was  their  exduslve  province  to  Judge 
of  the  credibility  of  the  witnesses,  and  Oie 
degree  of  weight  and  credit  to  be  given  to 
the  testimony  of  each  witness.  Defendant 
could  not  have  been  prejudiced  by  tbe  modi- 
fication, In  tbe  reqjiect  stated,  ai  his  request- 
ed instruction.  The  requested  Instmctfons 
refused  were  fully  and  falriy  covered  by 
other  instructions  given  by  the  court 

We  can  find  nothing  In  tiie  record  ttiat 
would  warrant  a  reversal. 

In  view  of  the  foot  that  the  instmctfons 
given  and  refused  and  the  affidavits  on  mo- 
tion toe  a  new  trial  appear  twice  in  the 
transcript— <Hice  In  what  purports  to  be  the 
Judgment  roll  and  once  in  the  UU  of  excep- 
tions—thereby enlarging  tbe  transcript  by 
nearly  120  pages.  It  Is  proper  to  si^gest  that 
no  possible  good  can  be  accomplished  by  sncb 
a  repetition,  except  in  so  fttr  as  the  Increase 
of  the  cost  of  printing  may  be  ctmsidered 
an  advantage.  Whoe  the  Instructions  given 
aiul  refused  are  certified  In  the  manner  pro- 
vided by  law,  th^  constltDte  a  part  of  the 
Judgment  roll,  and  should  not  be  reproduced 
in  the  UU  of  exceptions.  On  the  other  hand, 
affldavlte  presented  on  a  motion  for  a  new 
trial  and  the  minutes  of  the  proceedings  had 
on  such  a  motion  constitute  no  part  of  the 
Judgment  roll  (sectkm  1207,  Fm.  Code),  and 
the  (derk  cannot  make  them  a  part  thereof, 
and  tbey  should  appear  only  in  the  Ull  of  ez- 
ceptlons. 

The  Judgment  and  order  are  affirmed. 

We  concur:  BEATTY,  a  J.;  SHAW.  J.; 
HcFAHLAXD,  J.;  VAN  TStKO,  J.;  liOBI- 
GAN.  J.:  HEINSHAW,  J. 
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McFARLAND  T.  MARTIN  et  al.  (Sac.  1,114.) 
(Suprnne  Coart  of  CaUfornla.    Sept.  24, 

VEHUI — AGTIOn   CONCERNING  SEAL  PBOPEBTT. 

1.  An  action  by  which  plaintiff  seeks  to  liave 
it  adjndffed  that  he  is  the  owner  of  an  un- 
divi«kd  third  of  miain^  property,  and  to  have 
deCendanta  directed  to  execute  to  him  a  convey- 
ance thereof  ia  within  Code  Civ.  Proc.  S  392, 
providing  that  actions  for  recovery  of  real  prop- 
erty or  of  an  interest  therein,  or  for  the  de- 
termination of  Buch  interest,  mu«t  be  tried  in 
the  coonty  In  wliidi  the  subject  of  the  action 
is  situated. 

2.  The  nature  of  an  action,  as  concerns  Its 
venue,  is  to  be  determined  from  the  character 
of  the  comulaint  and  of  the  judgment  which 
may  be  rendered  on  a  default,  wliich  Code  Civ. 
Pro&  I  580;  invrides  can  grnnt  no  relief  in 
excess  of  what  Is  demanded  by  the  complaint. 

Commissioners'  Decision.  Department  1. 
Ai^al  from  Superior  Court,  Madera  Coan- 
tr;  W.  M.  Conley,  Judge. 

Action  by  J.  P.  McFarland  agaixist  J.  P. 
Martin  and  others.  From  an  order,  plaintiff 
appeals.  ReversedL 

H.  H.  Welsh  and  Raleigh  E.  Rhodes,  for 
appellant  Qeo.  H.  Perry  and  Francis  A.  Fee, 
tm  re9oiid»ts. 

HARRISON,  C.  Appeal  from  an  order 
changing  the  place  of  trial.  The  action  was 
commenced  In  the  superior  conrt  of  Madera 
county,  and  the  defendants  moved  that  court 
to  transfer  the  cause  for  trial  to  the  city  and 
county  of  San  Francisco,  upon  the  ground 
that  that  was  their  place  of  residence  at  the 
time  of  the  commencement  of  the  action.  The 
pialntlff  resisted  the  motion  upon  the  ground 
that  the  action  is  of  a  local  nature,  involving 
the  title  to  certain  real  property  In  the  county 
of  Madera  and  the  determination  of  the 
plaintiff's  Interest  therein.  The  snp^Ior 
court  granted  the  motion,  and  the  plaintiff 
has  appealed. 

The  complaint  alleges  that  on  the  26th  of 
April,  1900,  the  plaintiff,  by  virtue  of  an 
agreement  of  sale,  for  a  valuable  considera- 
tion paid  by  him  to  John  Faubel,  acquired 
the  mining  property  described  in  the  com- 
plaint, and  shortly  after  conveyed  certain  In- 
terests therein  to  the  defendants;  that  be 
thereupon  entered  Into  a  mining  partnership 
with  the  defendants  for  the  purpose  of  work- 
ing said  mining  property,  and  in  pursuance 
thereof  they  entered  Into  the  occupation  of 
the  same,  erected  valuable  Improvements 
thereon,  "and  have  ever  since  been  and  are 
DOW  actually  engaged  In  working  said  mines 
and  extracting  mineral  therefrom";  that  he 
has  laid  out  and  expended  lar^  sums  of 
money  for  the  benefit  of  said  partnership  and 
the  developing  of  said  mining  claims;  and 
that  large  quantities  of  bullion  have  been 
taken  from  said  mining  claims,  and  have 
been  taken  possession  of  by  the  defendants, 
and  portions  thereof  tiave  been  invested  In 
improvements  upon  a  portion  of  the  said  min- 
ing property;  that  on  or  about  May  12,  1902, 
the  defendants  wrongfully  and  fraudulently 


conspired  to  deprive  him  of  his  share  and 
Interest  in  said  partnei*8hlp  and  said  mining 
claims,  and  for  that  purpose,  and  in  violation 
of  their  obligations  as  his  partners,  and  in 
breach  of  their  duty  as  such,  acquired  by  pur- 
chase from  said  John  Faubel  all  his  Interest 
in  said  mining  claims,  and  obtained  from  him 
as  grantor  a  deed  of  said  mining  claims  to- 
themselves  individually,  bearing  date  May  12, 
1902;  that  the  consideration  for  the  pur- 
chase by  them  of  said  mining  grotmd  was 
largely  contributed  by  the  plaintiff  as  a  min- 
ing partner  of  said  defendants;  that  prior 
thereto  the  pialntlff  had  been  the  manager 
and  superintendent  of  said  mining  claims, 
and  had  had  the  control  and  management 
thereof,  but  on  said  12th  day  of  May,  1902, 
the  defendants  ousted  him  therefrom,  and 
ignored  all  his  rights  and  interests  thereon- 
to,  and  Instructed  the  foreman  to  take  no  or- 
ders or  directions  from  him.  The  plaintiff 
further  alleges  that  he  claims  an  undivided 
Interest  In  and  title  to  said  mining  claims 
equal  to  that  of  each  of  the  defendants,  and 
prays  judgment  that  they  and  each  of  them 
may  he  declared  to  be  trustees  for  his  benefit 
under  said  deed  to  them  from  Faubel  for  an 
undivided  one-third  Interest  in  the  title  ac- 
quired by  reason  of  said  conveyance,  and  Uiat 
they  be  required  to  convey  tlie  same  to  talm 
by  good  and  sufficient  deed  of  conveyance, 
and  also  for  goieral  relief. 

Succinctly  stated,  the  plaintiff  seeks  by  this 
action  to  have  It  adjudged  that  he  is  the  own- 
er of  an  undivided  third  of  the  mining  prt^- 
erty  described  in  his  complaint  and  that  the 
defendants  be  directed  to  execate  to-  him  a 
conveyance  thereof.  His  allegations  of  the 
partnership  between  him  and  the  'defendants, 
the  working  of  the  mine  under  said  agree- 
ment, the  acquisition  by  them  of  the  legal 
title  to  the  property,  the  means  by  whicit 
they  acquired  such  title,  the  relation  of  trust 
between  them  and  him  at  the  time  they  ac- 
quired It  and  their  repudiation  of  his  right 
therein,  are  merely  averments  of  probative 
facts  showing  his  claim  of  title  to  the  undi- 
vided third  of  the  property,  and  that  the  de- 
fendants bold  the  same  In  trust  for  him,  and 
that  he  Is  entitled  to  a  conveyance  thereof 
from  them.  The  allegations  In  the  complaint 
are  not  characterized  with  great  precision, 
and  some  of  them  appear  to  lack  connection 
with  the  purpose  of  the  suit  The  averment 
that  the  plaintiff  laid  out  and  exi)ended  mon- 
ey for  the  Improvement  of  the  mining  prop- 
erty would  be  relevant  In  an  action  for  es- 
tablishing a  ilen  therefor,  under  section  2514. 
Civ.  Code,  but  Is  Irrelevant  in  an  action  to 
determine  the  plaintiff's  title  to  the  mining 
property,  except  in  so  far  as  it  tends  to  show 
the  continued  existence  of  the  mining  part- 
nership. 

Const  art  6,  8.5,  provides  that  "ail  actions 
for  the  recovery  of  the  possession  of,  quiet- 
ing the  title  to,  or  fbr  the  «iforcement  of 
liens  upon  real  estate,  shall  be  commenced  iu 
the  county  In  which  the  real  estate,  or  an>- 
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part  tbereof  affected  hy  svch  action  or  ao> 
ttons,  Is  situated."  Section  382,  Code  GIt. 
Proa,  litroTldes  that  actloiu  for  the  following 
causes  must  be  tried  In  the  county  in  which 
the  subject  of  the  action,  or  some  part  there- 
of, Is  situated,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  as  prorlded 
In  said  Code:  "(1)  Foe  the  recorerjr  of  real 
property  w  (tf  an  estate  or  Interest  tim%in, 
or  tor  the  determination,  in  any  f<»iu,  of  such 
right  or  Interest,  and  for  lujnrles  to  real  prop- 
etty."  Section  897,  Code  Civ.  Proa,  pcovldea 
that  the  court  may  change  the  place  of  trial 
"(1)  when  the  county  designated  In  the  com- 
plaint la  not  the  proper  county."  Und»  the 
foregoing  proTislon  of  the  Constitutirai,  the 
action  was  properly  commenced  In  the  county 
of  Hadwa,  and  section  382,  code  CIt.  Free., 
declares  that  It  must  be  tried  In  that  county, 
subject  to  the  power  of  the  cour^  und»  sec- 
tion 397,  to  change  the  place  of  trial  upon  one 
or  more  of  the  grounds  authorized  by  statute. 
The  only  ground  presented  In  support  of  the 
motloD  was  that  the  defendants  resided  in  the 
city  and  county  of  San  Frandaco  at  the  time 
vt  the  commeucemoit  of  the  action.  This 
fitct  is,  taowew,  Insuffldokt  to  authorise  the 
transfer  of  a  local  action  from  the  county  In 
which  It  was  properly  commenced.  The  right 
of  a  defendant  to  bare  an  action  against  him 
tried  In  the  coun^  of  his  residence  Is,  by  the 
terms  of  section  385,  Code  CIt.  Proa,  limited 
to  "all  other  cases"  than  those  enumerated 
in  the  previous  sections,  and  Is  subordinate 
to  the  direction  in  section  882  that  a  local 
action  lllce  the  present  must  be  tried  In  the 
ooun^  where  the  proper^  Is  dtnated.  Tlie 
authority  given  the  court  by  section  887  to 
change  the  place  of  trial,  when  the  county 
designated  in  the  complaint  is  not  the  proper 
county,  is  a  limitation  upon  its  power,  and 
necessarily  implies  that  if  the  county  des- 
ignated in  the  complaint  is  the  proper  county, 
the  place  oi  trial  cannot  be  Chained,  except 
for  some  other  reason  authorlEed  by  the  Code. 

The  contention  of  the  respondents  that  If, 
at  the  trial,  the  plalntlif  should  fall  to  estab- 
lish his  right  to  a  conveyance,  he  ml^t,  un- 
der Ids  prayer  for  general  reli^,  show  him* 
s^f  entitled  to  an  accounting  ot  the  affairs  of 
the  partnership,  and  that  they  tbo^fore  are 
entitled  to  a  change  of  the  place  of  trial  uptm 
the  ground  that  the  complaint  will  thus  au- 
thorlze  a  Judgment  In  a  personal  action.  Is 
unavailing  up<m  this  appeal.  The  nature  of 
the  action  Is  to  be  determined  from  the  char^ 
acter  of  the  complaint  and  from  the  character 
of  the  Judgment  which  might  be  rendered  up- 
on a  default  theretou  Under  section  680,  Code 
Olv.  Proc,  if  thcare  be  no  answer,  the  relief 
granted  to  plaintiff  "cannot  exceed  that 
which  he  shall  have  demanded  In  his  com- 
plaint" He  can  have  no  greater  or  different 
relief  from  that  which  he. has  demanded  In 
his  complaint  Mudge  v.  Steinhart,  78  Gal. 
S4,  20  Paa  147.  12  Am.  St  Bep.  17.  The 
complaint  herein  does  not  ask  for  an  account- 
^  and  there  la  nothing  In  its  allegations 


from  whidi  It  may  be  inferred  that  the  court 
could  enter  into  an  accounting  of  tlie  part- 
nership. The  auction  that  the  plaintiff 
and  the  defendants  "are  now  actually  en- 
gaged Id  working  said  mines  and  utracting 
the  mineral  tlierefrom"  clearly  indicates  that 
the  partnership  1b  a  going  concern,  and  is  In- 
consistent with  the  desire  for  an  acoountlufr 
The  only  grievance  for  which  Uie  plaintiff 
se^B  relief  is  the  acquisition  by  the  defend- 
ants of  the  entire  titie  to  the  minli^  property, 
of  which  he  claims  that  he  is  the  owner  of 
(me-thlrd. 

The  decision  In  Smith  v.  Smith,  88  Cal. 
572, 26  Pac.  856,  dted  by  the  respondoits,  waa 
made  upon  the  ground  that  the  plaintiff  had 
expressly  asked  In  his  complaint  tor  an  ac- 
counting. In  Le  Breton  v.  Superior  Court,  66 
CaL  27,  4  Paa  777.  In  addition  thereto,  it  was 
held  that  the  action  sought  to  be  prohibited 
waa  not  baaed  m  a  lien,  nor  was  it  a  suit 
to  enforce  a  Hen  upon  real  estate.  The  pres* 
ent  case  Is  aubstantially  the  same  in  Ito  facts 
as  was  the  case  of  Booker  v.  Altken,  140  CaL 
471.  74  Paa  11.  In  that  case  the  defendant 
held  the  title  to  certain  real  property  which 
the  plaintiff  allied  had  beoi  acquired  under 
such  circumstance  (setting  forth  the  same 
In  his  complaint),  that  he  held  it  in  trust  for 
the  estate  of  the  plaintiff's  testator,  and 
prayed  that  It  be  so  adjudged,  and  that  the 
defendant  execute  a  ponveyanoe  of  the  same; 
The  action  was  brought  In  the  county  In 
which  the  in*operl7  was  situated,  and  it  was 
held  that  the  fact  that  tba  defendant  was  a 
resident  of  another  county  did  not  give  blm 
tiie  right  to  have  the  place  of  trial  (dianged 
to  such  county. 

We  advise  that  the  ordw  be  reveraed. 

We  concur:  CHIPUAN,  &;  OBAT,  O. 

Tot  the  reasom  stated  In  the  foregoing 
opinion  the  order  is  reversed:  ANOELJX)T- 
TI.  J.;  SHAW,  X;  VAN  jyrKX,  J. 


JOHNSON  V.  MINER  et  al.   (8.  F.  8,001.) 

(Supreme  Court  of  California.    Sept.  26,  1904.) 

QUI£TINO  TITLE  —  nOKBESIDEnTS  —  ACTIONS  — 
SUH3ION8  —  PUBLICATION— AmDAVIT—OOL- 
LATRRAL  ATTACK— ATTACHUEHT—LKVT—nHB 

— 3UFFTCIEN0T. 

1.  The  juriBdiction  of  the  coart  Id  an  action 
against  a  nonresident  to  make  an  order  for  tlie 
publication  of  the  summons  aiter  the  filing  of 
the  complaint  rests  entirely  oa  the  affidavit  for 
publication,  showing  the  facts  Bpecified  by  Code 
Civ.  Proc,  I  412,  and  not  on  the  prior  levy  of 
on  attachment  on  defendant's  real  estate,  situ- 
ated within  the  itate,  sndi  attachment  being 
only  necessary  to  support  a  Judgment  in  favor 
of  plaintiff. 

2.  Code  CIt.  Proc.  |  542,  subd.  1,  provides 
that  an  attachment  may  be  levied  on  real  prop- 
erty standing  in  the  name  of  a  defendant  by 
filing  with  the  recorder  of  the  county  a  copy 
of  tn«  writ,  with  a  description  of  the  property 

'  attached,  and  a  notice  that  it  is  attached,  and 
by  leaving  a  similar  copy  of  the  writ,  descrip- 
tion, and  notice  with  the  occupant  of  the  pn^ 
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aty,  it  there  be  one ;  otherwise  by  posting  the 
same  in  a  conspicuous  place  thereon.  Subdi- 
Tision  2  provides  that  real  property  belonsing 
to  a  defendant,  and  standing  in  the  name  of 
another  person,  must  be  attacbed  by  filing  with 
the  recorder  a  copy  of  the  writ,  etc,  and  by 
leaving  with  the  occupant,  if  any,  or  snch  other 
person  or  bis  agent,  if  known,  a  copy  of  the 
writ,  and,  if  there  is  no  occupant,  by  posting 
on  the  property.  Held,  that  where  vacant  prop- 
erO'  songht  to  be  attached  had  been  conveyed 
by  defendant,  who  was  a  nonre^dent,  by  a  trust 
de«d,  which  was  void  oo  its  face,  an  attachment 
was  properly  levied  thereon  under  Bubdivision  1, 
and  It  was  not  necessarr  either  to  leave  with, 
or  mail  a  copy  of  the  writ  to,  the  grantee  in 
the  deed. 

3.  An  affidavit  for  the  publication  of  a  sum- 
mons, reciting  ttiat  at  the  time  of  the  commence- 
ment of  the  action,  and  ever  since,  defendant 
was  and  has  been  al^ent  from  the  state,  and 
residing  out  of  the  state,  and  now  resides,  as 
affiant  is  informed  and  believes,  at  S.,  fn  the 
state  of  New  Tork.  was  not  subject  to  col- 
lateral attack  on  tne  ground  that  the  state- 
ments contained  ther^  were  on  information 
and  belief  ooly. 

CommlSBloner^  Decision.  Department  2. 
Appeal  from  Snperlor  Court.  City  and  Couii- 
ty  of  San  rrandsco ;  B.  A.  Belchw,  Judge. 

Action  by  Roger  Jobnson  against  O.  V. 
Miner  and  others.  From  a  Judgm^t  in  far- 
or  of  plaintiff,  defendant  McDonald  Spenco' 
and  others  appeal.  Affirmed. 

Ghas.  P.  Bells,  for  appellanta.  Bo^r 
Johnson,  In  pro.  per. 

GRAY,  C.  Action  to  quiet  title,  with 
prayer  for  possession.  Both  parties  deralgn 
title  to  the  disputed  land  from  R.  H.  McDon- 
ald. The  plaintiff  claims  title  under  an  ex- 
ecution sale  made  to  plaintiff's  grantor  in  the 
suit  of  McGowan  v.  R.  H.  McDonald.  The 
defendants  and  appellants  claim  title  by  vir- 
tue of  a  deed  executed  by  R.  H.  McDonald  to 
the  defendant  Miner.  In  tmst  to  bold  and 
lease  the  land  during  the  life  of  one  Frank  V. 
McDonald,  and  at  bis  death  to  convey  to  the 
cbildren  of  said  Frank  V.  McDonald,  and, 
the  cbildren  of  the  latter  failing,  to  the  chil- 
dren of  Mrs.  Mattle  Spencer.  Frank  V.  Mc- 
Donald died  childless,  and  the  trustees  there- 
after conveyed  to  the  four  children  of  Mrs. 
Spencer,  pursuant  to  the  trust.  These  four 
children  are  made  defe&dants,  and  they  bring 
this  appeal  from  the  Judgment  in  plaintiff's 
favor  and  from  an  order  denying  them  a  new 
trial. 

It  seems  to  be  conceded  by  appellants  that 
the  trust  deed  through  whldh  they  deralgn 
title,  being  a  trust  to  convey,  is  void  under 
the  decision  In  the  "Fair  Will  Case,"  132  Oal. 
623,  60  Pac.  442,  64  Pac.  1000,  84  Am.  St 
Rep.  70.  Their  attack  upon  the  Judgment 
berein  Is  directed  towardls  the  Judgment  in 
the  case  in  which  execution  sale  was  made 
to  plalntifTs  grantor.  It  Is  contonded  that 
the  Judgment  in  that  case  is  void  for  the  rea- 
son that  the  court  failed  to  obtain  Jurisdic- 
tion of  the  person  of  the  defendant  therein. 
It  api>ear8  that  the  Judgment  In  McOowan 
McDonald  Is  based  upon  a  service  of  sum- 
moos  1^  pnbllcation,  the  defendant  therein 
78P^16 


residing  at  the  time  out  of  this  state.  It  Is 
claimed  that,  the  defendant  residing  out  of 
the  state,  the  court  had  no  power  or  Jurisdic- 
tion to  order  publication  of  sununons  until  an 
attachment  had  been  first  duly  levied  on  some 
real  estate  belonging  to  defendant  and  sit- 
uated  In  this  state.  The  affidavit  for  pub- 
lication of  summons  in  McGowan  v.  McDon- 
ald was  filed  May  28,  1895,  and  the  order  of 
publication  was  made  the  same  day.  The 
writ  of  attachment  In  the  case  was  placed  in 
the  hands  of  the  sheriff  on  May  26,  1895,  and 
on  the  same  day  he  filed  a  copy  of  It  in  the 
recorder's  office  On  May  29,  1895,  he  posted 
a  copy  upon  the  land,  and  on  the  31st  of  the 
same  month  he  mailed  a  copy  to  Miner,  in 
whose  name  he  certified  the  title  stood.  We 
do  not  think  the  power  of  the  court  to  order 
publication  of  sununons  depended  upon  a 
previous  levy  of  the  writ  of  attachment  By 
the  filing  of  the  complaint  the  court  acquired 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion, and  was  thereby  placed  in  a  position 
where  It  could  proceed  to  acquire  jurisdic- 
tion of  the  person  of  defendant  The  defend- 
ant being  a  nonresident  of  the  state,  the  law 
required  the  issuance  of  a  summons,  the  is- 
suance of  a  writ  of  attachment  and  valid 
levy  of  the  same  upon  defendant's  real  es- 
tate situated  In  this  state ;  also  an  order  for 
publication  of  summons  based  upon  the  nec- 
essary affidavit,  and  a  due  service  of  sum- 
mons by  publication.  AH  these  steps  must 
be  taken  to  give  the  court  Jurisdiction  to  en- 
ter final  Judgment  against  the  defendant,  to 
the  end  that  the  said  property  of  defendant 
might  be  applied  In  a  lawful  way  to  the  sat- 
isfaction of  the  plaintiff's  cause  of  action. 
But  BO  far  as  the  Jurisdiction  of  the  court  Is 
concerned,  the  order  of  these  several  steps  Is 
immaterial.  The  Jurisdiction  of  the  court  to 
make  the  order  of  publication  rests  altogeth- 
er upon  the  affidavit  for  publication  showing 
the  facts  required  by  the  provision  of  sec- 
tion 412,  Code  Civ.  Proc.  It  is  not  required 
in  this  section  or  elsewhere  in  the  law  that 
It  shall  be  made  to  appear  by  affidavit  or 
otherwise  that  a  writ  of  attachment  has  been 
levied  as  a  preliminary  step  to  the  order  of 
publication,  and  It  Is  not  for  the  court  to  re- 
quire anything  In  addition  to  the  require- 
ments of  the  Code.  The  proceeding  for  the 
publication  of  summons  is  distinct  and  sepa- 
rate from  the  proceeding  In  attachment.  The 
judgment  against  a  nonresident  is  dependent 
upon  both  these  proceedings,  but  neither  of 
the  proceedings  la  dependent  upon  the  other. 
The  defendant  in  the  action  will  be  presum- 
ed to  know  that  he  has  property  In  the  state, 
and  service  of  summons  by  publication  as  di- 
rected by  the  Code  will  serve  as  notice  to 
him  that  if  he  does  not  appear  and  defend 
against  the  action,  the  plaintiff  will  not  only 
take  judgment  against  him,  but  he  is  liable 
to  also  take  all  such  steps  preliminary  there- 
to as  will  make  that  judgment  effective  as 
against  said  property.  He  is  bound  to  take 
knowledge  of  the  Code,  and  know  that  the 


Digitized  by 


242 


78  PACIFIC 


BEPORTSIB. 


(Oal. 


plaintiff  can  fnlly  avail  blmwlf,  of  tlie  at- 
tachment law  of  the  state  without  giving  him 
any  actual  notice  thereof.  The  case  dls- 
ckwea  a  snbBtltated  service  of  amnmona  aa 
reanlred  by  law,  and  a  levy  of  attachment  aa 
reQuired  law  prior  to  snch  service,  and 
tliat  la  all  that  was  necessary.  In  Andenon 
V.  Goff,  72  Cal.,  at  page  68, 18  Faa  76,  1  Am. 
St  Rep.  84,  it  is  said:  "Nor  was  It  neces- 
sary to  show  by  the  alBdavit  that  a  writ  of 
attachment  had  Issued,  or  that  the  defaul- 
ants  had  pn^ierty  in  this  state.  Our  statute 
gives  the  right  to  swvice  of  summons  u^on 
defendants  In  all  cases  where  th^  are  nim- 
resldents  of  the  state,  without  reference  to 
tbe  tect  of  their  having  or  not  havli^  prop- 
erty here.  The  ^ect  of  a  Judgment  thus  ob- 
tained Is  quite  another  thing."  It  may  he 
well  also  to  observe  In  this  connection  that 
our  Code  does  not  limit  either  the  issuance 
or  levy  of  a  writ  of  attadiment  to  any  par- 
ticular time  during  the  pendmcy  of  the'ao 
tlon,  but  permlta  it  to  be  issued  "at  the  time 
of  issuing  the  snmnKma  or  at  any  time  after^ 
ward&"  Code  Olv.  Proc.  I-  687.  Tbls  sec- 
tion is  general,  and  applies  to  cases  where 
substituted  service  Is  had  as  well  as  to  others. 

Appellants  next  contend  that  tiiere  was  no 
valid  levy  of  the  attachment  in  McOowan  v. 
McDonald,  for  the  reason  that  tlie  ahwlff 
mailed  a  copy  of  the  writ  to  Miner,  In  whose 
name  tbe  proper^  Is  claimed  to  have  stood 
of  record.  Instead  of  leaving  it  with  him,  as 
provided  in  subdivision  2  of  section  642,  Code 
Giv.  Proc.  It  is  conceded  by  all  parties,  and 
correctly  so,  that  a  valid  levy  of  the  attach- 
ment waa  necessary  to  give  validity  to  the 
Judgment  against  the  nonresident  defendant 
We  think  the  levy  of  the  attachment  was 
ralid.  The  deed  from  McDonald  to  Miner  Is 
conceded  to  have  been  void  on  its  face  for  the 
reason  that  it  waa  Intended  to  ottablish  a 
trust  to  convey.  It  could  be  seen,  therefore, 
fnun  the  record,  that  tbe  deed  was  void,  and 
that  the  property  was  not  In  the  grantee 
nuned  In  Oie  deed,  but  that  in  fact  the  prop- 
er^ stood  of  record  in  the  name  of  McDon- 
ald. This  being  so,  the  proper  method  of 
levying  the  attachment  is  to  be  found  not  in 
subdivision  2,  but  In  subdlvlalon  1  of  secdon 
5^  Code  Civ.  Proa,  and  It  was  entirely  un- 
necessary to  ^ther  leave  with  or  mail  to 
Miner  a  copy  of  the  writ  It  was  sufficient 
to  post  the  coi^  cm  the  nnoccapled  premises 
after  filing  with  the  recorder  aa  la  ahowu  by 
the  sherUTs  return.  In  the  absraoe  of  a 
showing  to  that  ^ect,  we  will  not  presume 
that  the  title  stood  In  the  name  of  any  per- 
son other  than  McDonald.  Nor  will  we  be 
bound  by  tbe  oerttflcate  of  the  sheriff  that 
the  title  stood  of  record  In  Bflner's  name, 
when  this  certificate  Is  contradicted  by  an 
Inspection  of  the  Instrument  placed  In  evi- 
dence by  the  appellants  themselves,  and  upon 
which  rests  all  the  claim  they  have  to  tiie 
land  in  dispute.  It  would  be  highly  improba- 
ble to  suppose  that  any  valid  or  other  deed 
than  the  one  placed  tn  evidence  passed  frcnn 


McDonald  to  Mlnra.  If  any  sudi  other  ^ed 
coidd  have  be«i  found  of  record,  apiMllants 
would  have  brought  it  forward  as  a  link  In 
the  chain  of  title  they  were  tr^ng  to  eatab- 
lisb. 

Appellants  furtlier  contend  that  tiie  affi- 
davit for  pubUcaticm  of  amnmons  in  Mc- 
Gkman  v.  McDonald  is  insufficient  in  that 
the  statementa  contained  in  the  affidavit  are 
upon  information  and  bell^  They  quote 
from  tlie  affidavit  as  follows:  "That  at  tbe 
time  of  the  commencement  of  tbB  action,  and 
ever  slnc^  said  defoidant  was  and  has  been 
absmt  from  tbe  state  of  California,  and  re- 
siding out  of  said  state;  and  now  resides,  as 
affiant  la  Informed  and  believea,  at  Schwec- 
tady,  in  the  state  of  New  ToA."  It  will  be 
noticed  that  the  statement  in  ttie  above  la 
positive  as  to  the  tact  of  the  defendant  "re- 
siding out  ot  said  Btete."  The  "information 
and  beller'  relates  only  to  the  Uien  present 
place  of  his  residoioe.  As  against  tbe  at 
tack,  wblch  la  here  coUat^l,  we  deem  the 
affidavit  entirely  sufficient  to  sustain  the  Jur- 
isdiction of  the  court  to  make  the  order  of 
publication.  The  stetute  authorising  publi- 
cation of  smnmona  requires  only  that  it  ap- 
pear  that  the  defendant  reside  out  of  tiie 
state.  It  is  not  a  part  of  tbe  ground  tor  pub- 
lication of  aummons  that  it  shall  appear 
where,  outside  of  tbe  stete,  the  defendant  re- 
sides. Nor  was  the  stetement  of  tiie  nonres- 
Idence  of  defendant  contained  in  ttte  affidavit 
given  in  the  form  of  an  opinion,  but,  on  the 
omtraty,  it  la  a  positive  statement  of  the 
fact  of  residence  out  of  the  state. 

We  advise  that  the  Judgment  and  order  be 
affirmed. 

We  concur:  OHIPMAN.  O. ;  COOPBB,  G 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  affirmed:  McFABLANB,  J. ;  HEN- 
SHAW,  J.;  LORIGAN.  J. 


In  re  BtTBLBIGH.    (Cr.  1,160.) 
(Suprone  Court  of  California.   Sept  30,  1904.) 

PUBLZO  OFFICERa-ACCOSAnOH— ZNUICnOENT— 
OITEN8E— F]:,UBAIJTT  Or  OVrEHSES. 
1.  Peo.  Code,  f  888,  provides  that  all  public 
offenses  triable  in  the  raperior  court  Bball  be 
prosecuted  by  indictmrat  or  information,  except 
as  provided  in  the  next  section,  which  declares 
that,  when  proceedinga  are  had  for  the  removal 
of  county,  municipal,  or  towuBhtp  officers,  they 
may  be  commenced  by  an  accusation  or  infor- 
mation in  writing,  aa  provided  in  ■ecti<ma  758, 
T72.  Const  art  4,  S  18,  provides,  after  making 
a  provision  for  the  impeachment  of  tiie  Qov- 
emor  and  other  named  state  officers  before  the 
Senate,  that  "all  other  civil  officers  sliall  be 
tried  for  misdemeanors  in  office  in  such  manner 
aa  the  Le^iBlature  may  provide."  Pen.  Code, 
i  917,  dec!  ares  that  an  indictment  is  an  ac- 
cusation, in  writing,  presented  by  a  irrand  jurj 
"to  a  competent  court,"  charging  a  person  with 
a  public  offense ;  and  section  7oS  declares  that 
an  accusation  most  be  delivered  by  the  foreman 
of  the  grand  jary  to  the  district  attorney.  HOd, 
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that  an  acciuatioD  of  a  public  officer  for  offemes 
in  office,  brought  merely  for  the  purpose  of  re- 
moviQB  him  from  office,  was  not  an  mdictment, 
and  hence  was  not  objectionable  on  the  ground 
that  it  contained  more  than  one  oSense. 

In  Bank.  Appeal  from  Superior  Court, 
Freano  Coimty. 

H.  O.  Bnrlelffh  was  accused  of  certain  mla- 
conduct  in  bin  office  of  superrtsor,  and,  from 
an  order  sastaining  a  demurrer  to  the 
coaitlon,  the  state  appeals.  DismiBsed. 

T7.  S.  Webt^  Atty.  G«a«  J.  O.  Daly, 
Atty.  Gen.,  and  Gea  W.  Jcmes,  Dlat  Atty., 
tor  appellant  Frank  H.  Short,  tax  req^nd- 
ent. 

H^ARLAND,  J.  A  wrlttoi  aecnsatbHi 
under  aecUcou  758  et  sea.  of  the  Penal  Ood* 
was  made  by  a  grand  Jury,  cbaiglng  the  le* 
qxmdent,  Burleigh,  with  misconduct  In  his 
office  of  supervisor.  He  filed  what,  we  sap- 
pose,  may  be  called  a  demnirer;  that  Is,  a 
written  document  containing  objectiims  "to 
the  legal  sufficiency  of  ttie  accusation"  as 
provided  in  sections  762  and  763.  The  de- 
morrer  was  baaed  on  several  grounds,  and, 
amonff  oUiers,  that  the  accnsatlom  did  not 
snbstantially  etmfonn  to  the  iwoTislons  of 
the  Penal  Code,  or  section  960^  9D1,  or  962 
tJiereof,  and  that  more  than  one  otfense  was 
diairged.  The  court  below  sustained  the  de- 
murrer, stating  in  its  order  that  it  was  sos- 
talned  tor  the  reason  that  more  than  one  of- 
fase  was  charged  therein.  The  people  ap- 
peal txom  the  Judgment 

Tbe  appellants  concede  that.  If  the  accusa- 
tion is  to  be  treated  as  an  indictment  thai 
the  Aemxunrer  was  propaly  sust^ed.  Tfa^ 
contend,  however,  that  an  accusation  under 
secttoQ  768  is  not  an  indictment  They  also 
concede  that  if  that  be  so,  then  the  people 
have  no  appeal,  and  this  appeal  would  have 
to  be  dismissed.  Notwithstanding  this  pe- 
culiar position  occupied  by  appellants,  still, 
in  order  to  reach  the  proper  Judgment  to  be 
rendtfed  im  this  appeal— that  Is,  whethra  we 
should  consider  the  Judgment  of  the  court 
bdow,  and  either  affirm  or  teveise  it  or 
whether  we  should  dismiss  the  appeal— it 
semns  neceraazy  to  determine  whether  or  not 
title  aocu8ati(ni  under  section  758  is,  in  law, 
an  Indictment  and  the  trial  under  it  subject 
to  the  rules  which  apply  to  the  trial  of  an 
Indictment;  and.  In  our  cwinlon,  such  accusa- 
tioa  la  not  an  indictment  and  is  not  to  be 
treated  as  such. 

Tbe  main  aigoment  ct  reqiondent  is  tiiat 
an  accusation  comes  strictly  within  'ihe  defl- 
nitltm  of  an  indictment  which  la  defined  In 
section  917  as  follows:  "An  lndictm«it  Is 
an  aceosatimi  in  writing  prraented  by  the 
grand  Jury  to  a  coi):q>e^t  court  charging  a 
person  wftli  a  public  ofCense."  But  an  ac- 
cusation under  section  768  Is  not  an  accusa- 
tbm  *^reeented  by  a  grand  Jury  to  a  compe- 
tent courts;  it  "must  be  delivered  by  the 
foreman  of  the  grand  Jury  to  the  district  at- 
torney."  When  an  indictment  is  found  by  a 


grand  Jury  it  "must  be  presented  by  their 
fweman  in  their  presence  to  the  court"  (sec- 
tion 914),  and  must  have  certain  indorse- 
ments; and  tlie  defendant  may,  on  motion, 
have  the  Indictment  set  aside  "where  It  Is 
not  found,  endorsed,  and  presrated  as  pre- 
scribed in  this  Code."  Secticai  996.  Tbe  pro- 
ceedings on  an  indictment  and  the  conse- 
quences following  a  Judgment  thereon,  are 
entirely  different  from  those  accompanying 
the  trial  cm  an  accusation  under  secticm  758. 
A  warrant  of  arr^  f<^ows  an  indictment, 
under  which  the  defendant  is  immediately 
iminlsoned  unless  he  gives  bail.  Nothing 
of  the  kind  occnn  on  an  accusation;  tlie 
party  accused  is  merely  aerved  by  the  dis- 
trict attorney  witli  a  copy  of  the  accusation, 
and  notified  to  appear  within  a  certain  time 
and  answer  it  and  may  appear  or  not  as  be 
chooses,  as  in  a  dvU  actlMi.  In  an  indict- 
ment^ only  me  public  ofFense  can  be  charged; 
its  main  purpose  is  to  punl^  tbe  defendant 
for  the  commission  of  a  crime,  and  an  ac- 
quittal or  conviction  Is  a  bar  to  a  future 
prosecution  for  the  offense  diarged.  The 
main  purpose  of  the  accusation  under  sec- 
'  tlon  768  is  to  remove  a  person  from  puMlc 
(^ce  for  misconduct  in  such  office;  tiie  mis- 
conduct charged  need  not  necessarily  include 
an  act  which  would  Itself  constitute  a  crim<^ 
and,  if  It  does  include  such  crime,  the  Judg- 
ment on  the  accusation  would  not  be  a  bar 
to  a  subsequent  prosecution  for  such  crime. 
The  Judgment  can  go  only  to  the  extent  of  a 
removal  from  office.  The  inovlslons  of  the 
Penal  Code  dearly  make  a  distinction  be- 
tween an  indictment  or  lnf(«mation,  and 
the  procedure  by  accusation  here  under  re- 
view. Section  682  provides  that  "every  pub- 
lic offense  most  be  prosecuted  by  Indictment 
or  information  except — L  Where  proceedings 
are  had  tor  the  removal  of  civil  officers 
ot  tbe  state."  Again,  It  is  provided  In  sec- 
tion 888  that  *'all  public  offenses  triable  in 
tbe  superior  court  must  be  prosecuted  by  in- 
dictment or  information,  except  as  provided 
in  the  next  section;"  and  the  next  section 
(8S0)  provides  that  "when  the  luroceedlngs  are 
had  for  the  removal  of  district  county,  mu- 
nicipal, or  township  officers,  they  may  be 
commenced  by  an  accusation  or  Information 
In  writing,  as  provided  in  sections  758  and 
772."  In  section  18  of  artide  4  of  tbe  C<m- 
stitntiCHi,  after  a  provision  for  the  impeach- 
ment b^ore  the  Senate,  of  the  Governor  and 
other  named  state  officers,  it  is  provided  that 
"all  other  dvll  offices  shall  be  tried  for  mis- 
demeanors in  office  In  such  manner  as  the 
Legislature  may  provide."  The  Legislature, 
perhaps,  might  liave  provided  that  the  pro- 
ceeding t<a  the  removal  of  an  officer  should 
be  by  indictment  and,  if  that  had  been  the 
intent  a  few  words  would  have  expressed 
It  That^  however,  was  clearly  not  the  in- 
tent for  the  Legislature,  by  768  and  succeed- 
ing sections,  has  elaborately  provided  an  en- 
tirely differoit  procedure.  These  sections 
immediately  succeed  the  sections  relating 
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to  impeadiment  before  12ie  Senate,  and  they 
ue  evldeuQy  intended  to  be  almllu-  In  char- 
acter to  arUcles  of  impeacdiinent  Thli  In- 
tent ts  emphasised  In  section  7^  which  pro- 
vides that  the  aocnsed  may  object  to  the  anf- 
fldency  of  the  'accnntlon  "m  of  any  article 
therein."  There  are  no  decMons  of  thla 
court  In  point  In  the  case  ct  People 
Ward,  85  Cal.  S65,  24  Fac.  785,  dted  by  re- 
spondent, the  point  was  not  raised,  and  the 
one  <w  two  alliudona  In  the  (Odnlfm  to  the 
iwoceedinff  as  an  indictment  were  evidently 
merely  for  convenience  of  statement,  and 
are  not  to  be  taken  as  a  decision  of  a  ques- 
tion not  before  the  court  It  was  held  there 
that  the  charge  against  the  appellant  was  In- 
sufficient because  there  was  *'no  avonnent  of 
any  illegal  act  by  appellant,"  and  that  ground 
ot  reversal  would  have  been  good  whethw 
ttie  proceeding  was  coneldered  as  an  In^ 
dictment,  ot  as  an  accnsation  within  flw 
meaning  above  stated.  But  aa  the  ai^^ 
lanta  ccmoede  that,  if  the  accnsaticHi  is  not 
an  indictment;  the  pet^e  have  no  appeal, 
therefore  the  appeal  herein  must  be  dis- 
missed, and  it  is  BO  ordered. 

We  concnr:  ANOELLOTTI,  X;  SHAW, 
J.;  VAN  DYKB,  J.;  LOKIGAN,  J.;  HEN- 
SHAW,  J. 


RICHARDS  v.  SUPERIOR  CS3URT  OF  ClTl 
AND  COUNTY  OF  SAN  FRANCIS- 
CO et  aL  (Cr.  1.202.) 

(Supreme  Court  of  California.   Sept  80,  1901) 

OOOBT   8EPOETKR8— DUTY  TO   FUBNIBH  TBAR- 

SCBIFTS— DUTY  Or  JUDOB  TO  IIX 
TIME  FOB  FILINO. 

1.  Code  Cir.  Proc  |  269,  prorides  that  the 
olBdal  reporter  moat,  if  directed  by  the  coart 
or  lequeited  by  either  party,  within  such  rea- 
sonable time  after  the  trial  of  a  case  as  the 
court  may  designate,  transcribe,  In  longhand 
or  by  typewriter,  the  teBtimony  taken  on  the 
trial,  or  such  portions  thereof  as  may  be  re- 
quested, and  when  directed  by  the  coart  file  the 
same  with  the  derk,  duly  certified.  Section  274 
provides  that  when  aucn  transcript  is  ordered 
by  the  court  the  fee*  of  the  reporter  Bhall  be  a 
cnapge  against  the  couuty.  Betd,  that  section 
268  does  not  require  a  reporter.  In  either  a 
civil  or  criminal  case,  to  make  a  transcript  at 
the  request  of  a  party,  unless  his  proper  fees 
therefor  are  paid  or  tendered. 

2.  Such  section  Impofles  no  duty  on  the  court 
to  designate  a  reasonable  time  within  which  a 
transcript  shall  be  filed,  unless  such  action  la 
taken  aa  to  make  it  the  duty  of  the  reporter  to 
furnish  the  transcript,  either  by  payment  of  his 
fees  or  by  obtaining  an  order  of  um  oonrt  there- 
for. 

In  Bank.  Appllcatton  by  Bdward  Bicb- 
ards  fbr  a  writ  of  mandate  against  the  so- 
perlor  court  of  the  city  and  county  of  San 
Francisco,  William  P.  Lewlor,  judge  of  said 
court,  and  Piatt  B.  Dldo-kln,  c^dai  reporter. 
Writ  denied. 

Milton  Sbepardson,  for  petitioner. 

HBN8HAW,  3.  This  ts  an  original  peti- 
tion for  a  writ  of  mandate  against  the  re* 
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spondents,  the  Hon.  W.  F.  lAwlor,  judge  of 
the  superior  court,  and  Piatt  B.  Slderkln,  hla 
official  phonographic  rep(«ter.  The  applica- 
tion for  a  writ  is  based  npon  the  provisions 
of  section  269,  Code  Civ.  Proc,  as  follows: 
**8ncb  reporter,  or  any  one  of  than,  wbere 
there  are  two  <a  nkore,  most,  at  the  request  of 
either  por^,  or  of  the  court  in  a  civil  action 
or  proceeding,  and  on  the  order  of  the  court, 
the  district  attorney,  or  tbe  attorney  for  de- 
fendant in  a  criminal  action  or  proceeding, 
take  down  in  shorthand  all  the  testimony ; 
*  *  ■  and  if  directed  by  tbe  court;  or  re- 
quested by  either  party,  must  within  sucb 
reasonable  time  after  the  trial  of  such  case 
as  the  court  may  designate,  write  out  the 
same,  or  such  specific  portions  thereof  as  may 
be  requested,  in  plain  and  legible  longhand, 
or  by  typewriter,  m  other  printing  machine, 
and  certify  to  tiie  same  as  being  correctly  re- 
ported and  transcribed,  and  when  directed 
by  tbe  court,  file  the  same  with  the  clerk  of 
tbe  court"  As  to  tbe  phonographic  r^rter, 
a  demand  or  request  for  a  transcription  is  al- 
lied, with  the  reporter's  refusal  to  comply 
therewltli.  As  to  tbe  judge.  It  is  averred 
that  after  request  he  has  refused  to  detignate 
a  reasonable  time  within  which  the  tranacr^ 
tion  by  the  phonograi^  reporter  sliall  be 
made. 

We  are  of  the  opinion  that  as  to  neither  of 
the  reepond«its  should  the  writ  Issoe.  We 
are  further  of  tbe  opinion  that  for  tbe  cor- 
rection of  possible  abuses,  and  for  the  eluci- 
dation of  tbe  proper  procedure  In  snch  cases, 
a  brief  eiposltlon  of  the  matter  will  be  both 
pwtlnent  and  valuable. 

Flxet,  as  to  the  judge:  Section  aW  oontoa- 
plates  tlial^  in  tbe  exercise  of  his  sound  dis- 
cretion, the  judge  may  order  a  transcript  of 
the  proceedings,  or  of  any  part  of  them,  to 
be  made  by  the  phonographic  reporter. 
When  BO  ordered  by  tbe  Judge,  or  "by  the 
court,"  the  fees  of  the  phonographic  reporter 
become  a  proper  charge  against  the  county 
treasury.  Code  Glv.  Proc.  I  274.  Becti<m 
268  further  cont^plates  that  In  a  propw 
case  tbe  trial  court,  when  called  upon,  will 
designate  tbe  **reasonable  time"  within  which 
the  phonographic  reporter  shall  file  the  tras- 
scrlption  of  bis  notes.  A  proper  case  Is  one 
where  It  has  become  the  duty  of  the  phono- 
graphic reporter  to  make  the  transcriptloii, 
and  where,  for  the  orderly  and  ezpedltloiu 
procedure  of  the  case,  the  court  la  appealed 
to  to  designate  the  time  vrithin  which  the 
phonographic  reporter  shall  perform  his 
duty.  But,  manifestly.  If  tbe  case  be  one 
wbere  the  shorthand  reporter  is  not  called 
upon  to  make  a  transcript  it  la  not  one  which 
calls  for  a  declaration  of  time  upon  tbe  part 
of  the  court 

The  application  for  a  writ  against  tbe  re- 
spondent judge  for  having  refused  to  desig- 
nate such  a  time  is  denied,  because,  for  rea- 
sons next  hereinafter  to  be  considered,  the 
case  was  not  one  calling  for  a  declaration 
from  the  court 
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We  tbus  come  to,  second,  tibe  rights  of  the 
parties  and  the  duties  of  the  phonographic 
reporter.  Section  269  in  this  regard  provides 
that  the  r^rter  most.  If  requested  by  either 
party,  transcribe  such  apeclflc  porUons  of  his 
notes  as  may  be  designated.  We  hare  al- 
ready seen  that  when  this  request  is  made 
by  the  court  the  law  expressly  provides  that 
the  phonographic  reporter's  fees  shall  be  a 
charge  against  the  county  treasury.  But 
where  the  request  is  made  by  either  party.  It 
becomes  the  duty  of  the  reporter  to  make  the 
transcription  only  upon  tender  or  payment  to 
him  of  his  legal  fees  and  charges.  A  defend- 
ant in  a  crlmtDal  case,  like  a  defeudant  in  a 
ciTll  case,  la  chargeable  with  fees  as  to  all 
matters,  saving  those  from  the  payment  of 
which  he  Is  especially  exempted  by  law.  He 
is  so  especially  exempted  as  to  certain  mat- 
ters. He  is  exempted  from  bearing  all  or 
any  part  of  the  costs  of  his  trial.  Upon  his 
appeal  the  state,  in  Its  liberality,  requires  the 
county  clerk  to  prepare  and  print,  as  a  coun- 
ty charge,  hia  transcript.  By  express  enact- 
ment of  law,  no  fee  is  exacted  for  the  filing 
of  his  paiKrs  upon  appeal  in  this  court  But 
each  and  all  of  these  exemptions  are  matters 
of  express  statutory  enactment.  Where  the 
Codes  are  silent,  the  costs  are  still  thrown 
upon  a  defendant  in  a  criminal  case,  as  well 
as  upon  a  defendant  in  a  civil  case.  Thus 
the  defendant  must  himself  pay  for  the  print- 
ing of  the  brief  which  he  presents  to  this 
court.  The  same  holds  true  when  a  demand 
is  made  directly  upon  the  phonographic  re- 
porter for  a  transcript  of  all  or  any  part  of 
the  proceedings  upon  his  trial.  If  he  orders 
it  himself  he  must  pay  for  it  himself,  and  un- 
til he  pays  the  phonograpbic  reporter  is  not 
compelled  to  do  the  work.  If  he  Is  unable  to 
pay,  an  appeal  may  always  be  made  to  the 
judge,  who  will  thus  have  an  opportunity  to 
review  the  request,  and  to  designate  the  tran- 
scription of  such  portions  of  the  record  as 
may  be  fit  and  necessary  for  the  purpose  In- 
tended, and  in  such  cases  the  rights  of  the 
county  are  preserved,  in  that  the  expenses  of 
an  excessive  transcript  are  not  cast  upon  It, 
and,  upon  the  otber  band,  the  defendant's 
rights  are  fully  protected,  since,  without  cost 
to  him,  he  has  obtained  all  that  he  la  entitled 
to  present  npon  his  appeal. 

The  constniction  contended  for  by  peti- 
tioner would  lead  to  unbearable  abuses  and 
untold  extravagance.  It  would  result  that 
In  every  criminal  case  in  which  a  conviction 
was  bad,  by  the  mere  request  of  the  defend- 
ant, he  could  cause  every  word  of  the  pro- 
ceedings to  be  transcribed,  and  the  cost  of 
the  transcription  made  a  burden  upon  the 
county.  Under  such  a  system  'It  would,  at 
least,  be  a  question  whether  or  not  the  state 
could  not  better  permit  the  depredations  of 
felons  to  go  unpunished,  as  causing  the  com- 
munity less  loss  than  would  their  aoccessful 
prosecution  to  convictions. 

Therefore,  to  sum  up,  we  hold  that  it  is 
the  duty  of  the  Sonographic  i^rter  to  com- 


ply with  the  request  made  by  either  of  the 
parties  litigant,  only  upon  payment  to  him 
of  his  fees ;  that  it  is  his  duty,  when  ordered 
by  the  court*  to  furnish  transcripts,  ids  fees 
being  then  a  charge  upon  the  county  treas- 
ury. 

For  the  foregoing  reasons  the  petition  for 
mandate  Is  denied. 

We  concur:  BEATTT,  C.  J.;  VAN  DYKE, 
J.;  SHAW,  J.;  ANGELLOTTI,  J.;  LORI- 
QAN,  J. :  McFABLAND.  J. 


CONTINENTAL  BUILDING  &  LOAN  ASS'N 
V.  BOGGESS  et  al.    (Sac  1,282.) 

(Supreme  Ooort  of  Galtfwnla.   Sept  29,  1901.) 

BUILniNQ  ASD  LOA.K  ABSOCXATIONa— FOBEOZK)- 
BURB  OF  HOBTOAOF— DEFENSES— SUAIC  PLEAD- 

ino— uonoN  to  stbike  out. 

1.  Where  the  morlxage  given  by  a  borrowing 
stockholder  of  a  buildmg  association  provided 
that  on  foredosnre  the  surrender  valne  of  the 
borrower's  stock  might  be  applied  on  the  mort- 
gage debt,  and  the  stock  should  then  become 
the  property  of'  the  aBsociatlon.  au  answer  in 
foreclosure  v^eh  does  not  deny  that  the  credit 
given  thereon  «i  account  of  toe  aUxk  waa  its 
actual  surrender  value,  computed  in  accordance 
with  the  by-laws,  does  not  state  any  ground  of 
defense  by  an  allegation  that,  because  of  mis- 
manaKeinent  ot  the  association,  such  credit  it 
less  taan  it  should  have  been. 

2.  It  is  error  to  strike  out  as  sham  a  verified 
answer,  or  a  irartion  thereof  which  alleges  mat- 
ter constituting  a  defense,  although  it  contains 
other  irrelevant  or  evidential  matter.  In  such 
case  the  motion  should  go  only  to  the  objection- 
able matter. 

Commissioners*  Decision.  Department  1. 
Appeal  from  Siqierior  Court  Tuba  Oonnty; 
Eugene  P.  McDaniel,  Judge. 

Action  by  the  Continental  Building  & 
Loan  AsKXdatlon  against  Bmma  A.  Boggess 
and  others.  Judgment  tor  plaintiff.  De* 
fMidants  appeat  Reversed. 

Frank  M.  Stone,  for  appellantSL  Gavin 

McNab,  for  respondent 

CHIPMAN,  C.  Foreclosure  of  mortgage 
executed  to  plaintiff  by  defendants  Emma 
A  and  Riley  A.  Bo^ss  on  certain  proper- 
ty situated  in  the  city  of  Marysville,  Tuba 
county,  to  secure  the  payment  of  a  promis- 
sory note  for  $3,000.  Plaintiff  had  judg- 
ment from  which  defendants  appeal  on  bill 
of  exceptions. 

It  was  recited  In  the  mortgage  that  the 
mortgagors,  having  subscribed  for  30  shares 
of  tbe  capital  stock  of  plaintiff  corporation 
at  the  par  value  of  $100  each,  evidenced  by 
certificate  No.  15,035,  the  mortgagors  prom- 
ised to  pay  to  mortgagee  said  amount  in 
monthly  Installments  of  30  cents  per  month 
for  each  said  share,  on  the  16tb  of  each 
month,  until  fully  paid  by  said  payments 
and  by  the  dividends  and  accumuta'tlons  on. 
said  shares,  and  further  to  pay  tbe  month- 
ly premium  of  $18  on  said  loan  on  the  15th 
day  of  each  month  until  said  shares  are 
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fully  paid ;  and  as  fnrtber  aecnrlty  for  tbe 
payment  of  aald  promissory  note  and  Inter- 
eat  and  tbe  par  value  of  said  shares  mprt* 
gafiora  pledged  tbe  said  shares,  and  In  case 
of  fOredosure  of  said  mortgage,  or  the  non- 
payment  of  said  promissory  note  or  inter- 
eat,  or  tbe  said  Installments  as  above  set 
forth,  or  tbe  premium,  mortgagee  "may  ap- 
ply, at  Its  option,  without  notice  to  said 
mortgagors,  the  cash  surrender  value  of  said 
shares,  as  provided  In  tbe  by-laws  of  said 
corporation,  *  *  *  to  the  payment  of 
said  promissory  note,  and  I3ie  said  shares 
shall  thereupon  become  the  property  of  and 
rest  In  said  mortgagea*'  Other  provisions 
to  cover  adTOuces,  payment  of  taxes,  and 
similar  provisions  usual  to  mortgages,  are 
set  forth  In  the  mortgage.  It  Is  alleged  in 
the  complaint,  also,  that  pl^tUF  did  by 
resolution  declare  tbe  whole  of  said  note 
and  mortgage  due  and  payable,  and  elected 
to  foreclose  tbe  mortg^ ;  that  tbe  advan- 
ces. Installments,  and  pranlnms  on  said 
loan  trom  Mar^  16,  1901,  amount  to  $851.- 
40;  that  the  cash  surrender  value  of  said 
certificate  No.  16,835  of  plalntirs  sold 
sto(^  pledged  to  plaintiff,  was,  on  Uarch 
2^  1908,  tbe  day  of  passing  said  resolution 
declaring  said  note  to  be  due,  the  sum  of 
$18.41.  Demand  of  paymmt  apod  refusal  Is 
alleged,  with  usual  prayer  tor  sale  of  prem- 
ises, etc. 

Defendants,  answering,  admitted  the  exe- 
cution of  the  note  and  mwtgage  set  forth 
In  the  complaint;  on  Information  and  be- 
lief denied  that  plaintiff  passed  the  resolu- 
tion above  referred  to;  and  on  lnft>rmatlon 
and  belief  denied  that  pltintlff  made  any 
further  advances,  aud  doiIed  that  Interest, 
Installments,  and  iffemlum  on  said  loan 
amount  to  $851.40,  or  any  other  sum.  Fnr- 
tber answering  the  complaint,  and  partlco- 
larly  that  jmrtlon  which  alleges  tbe  cash 
surrendo-  value  of  said  certificate  Na  15,- 
835,  tbe  answer,  after  allegli«  tbe  existence 
of  plaintiff  conwratlon  (which  is  but  an  ad- 
mission of  tbe  all^tltm  tn  the  complaint), 
proceeds.  In  folios  05  to  76,  to  set  forth  snn- 
dry  matters  which  are  apparently  intend- 
ed to  show  that  the  casta  surrender  value 
of  said  certificate  should  have  been  "large- 
ly In  excess  of  tbe  value  of  $18.41,**  if  tbe 
affairs  of  tbe  corporation  had  been  pnqter- 
ly  and  honestly  managed.  A  motion  was 
made  by  plaintiff  and  granted  by  the  court 
to  strike  out  this  portion  of  the  answo*,  des- 
ignated "a"  In  the  motion,  on  tbe  ground 
that  it  Is  "sham  and  Irrelevant  and  surplus- 
age," and  not  "proper  matter  of  averment," 
and  does  not  "show  any  defense  to  an  ac- 
tion to  foreclose  a  mortgage."  This  motion 
was  granted.  Tbe  answer  then  sets  forth 
what  Is  called  "an  equitable  and  for  a  fur- 
ther and  distinct  defensft"  This  portion  of 
the  answer  (omitting  the  unnecessary  alle- 
gation of  the  existence  of  plaintiff  corpora- 
tlffli)  is  contained  In  folios  77  to  99.  Desig- 
nating this  matter  as  "b,"  plaintiff  made  a 


motion  to  strike  it  out  on  the  same  grounds 
as  already  stated,  which  motion  was  grant- 
ed. 

The  portion  ("a**)  of  tbe  answer,  above 
referred  to,  briefly  stated.  Is  to  tbe  effect 
that  one  Corbln  was,  at  the  time  the  mort- 
gage was  necuted  and  up  to  the  time  of  Uie 
passage  of  said  resolution  fixing  the  value 
of  said  certificate,  Uie  secretary  and  man- 
ager of  plaintiff  corporation;  that  Its  af- 
fairs "bave  been  corruptly,  dishonestly,  and 
Improperly  managed  by  said  William  Cor- 
bln" ;  that  he  misapplied  and  misused  large 
Bums  of  plaintiff's  mmey  "M  mansger  of 
said  corporation  and  in  bia  Individual  'ca- 
pacity"; that  plaintiff  attempted  to  recoup 
Its  losses  through  tbe  acts  of  said  Corbln. 
and  that  the  property  received  from  him  by 
plaintiff  with  that  view  is  being  carried  on 
plaintUTs  books  at  a  valnatlm  "far  in  excess 
of  the  real  value  of  said  property  so  taken*'; 
that  plaintiff's  affairs  have  been  so  conduct- 
ed by  Its  officers  and  managers  as  to  great- 
ly decrease  tbe  surrender  value  of  said  cer^ 
tificate  No.  16,935,  and  that.  If  the  said  af- 
fairs had  been  "properly  and  honestly  man- 
aged, tbe  cash  surrender  value  of  said  cer- 
tificate of  stock  would  be  greatly  in  excess 
of  the  snm  of  $18.41";  that  equity  requires 
that  the  cash  snrrendor  value  of  said  certifi- 
cate should  be  credited  'In  the  same  manner 
and  to  the  same  amount  as  if  the  hnslness 
affairs  of  said  corporation  plaintiff  bad  been 
honestly  conducted";  that  a  large  amount  of 
money  bas  been  paid  by  plalntlfl  "In  an  Im- 
proper manner  as  dividends  upon  what  Is 
tamed  nonborrawlng  stock,"  thus  diminish- 
ing the  surrender  value  of  said  certificate; 
that  said  Corbln  Improperly  withdrew  large 
sums  belonging  to  plaintiff,  and  charged  tiie 
same  improperly  to  traveling  e^enses,  thua 
depredating  the  value  of  said  stock.  Tbe 
facts,  set  forth  with  much  greater  particu- 
larity than  we  have  given  them,  ore  stated 
by  the  pleader,  we  presume^  to  show  that  tiie 
certificate  should  have  had  a  greater  surren- 
der value  than  $18.41.  Tbe  Issuable  fact  in 
this  case,  in  this  respect  was  tbe  surrender 
value  of  the  certificate.  It  was  entirely  Im- 
material what  such  surrmder  value  ndght 
have  been  If  the  affairs  of  the  plaintiff  cor- 
poration bad  been  differently  managed.  The 
agreement  of  the  parties,  as  shown  1^  tbe 
mortgage,  was  that  the  actual  surrender  val- 
ue should  be  allowed.  The  complaint  al- 
leged that  such  actual  surrender  value  was 
$18.41.  This  allegation  was  not  denied  by 
the  matter  stricken  out,  designated  hereto- 
fore as  "a,"  and,  so  far  as  we  can  see,  such 
portion  in  no  way  constituted  any  answer  or 
defense  to  plaiatifl's  cause  of  action,  and 
was  properly  eliminated  by  the  order. 

The  portion  of  the  answer  designated  In 
tbe  motion  as  "b"  Is  composed  to  consider- 
able extent  of  evidentiary  matter  purely  de- 
fensive, and  conteins  some  allegations  of  fact 
entirely  irrelevant  and  immaterial.  Still 
there  are  facte  properly  alleged  which  show 
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an  agreement  on  the  part  of  plaintiff  by 
which  plaintiff  agreed  that,  when  plaintiff 
had  realized  sufficient  money  oat  of  the  min- 
ing property  mortgaged  to  It,  plaintiff  would 
pay  defendant  Emma  Boggess  an  amount 
equaling  her  Indebtedness  to  plaintiff.  It 
waa  alleged  that  plaintiff  did  realize  the 
uioney,  and  It  thus  became  equitably  bound 
to  apply  It  In  payment  of  her  debt  to  it.  CIt. 
Code,  S  1479.  The  answer  was  verlfled*  and 
it  is  urged  that  to  strike  it  out  as  sham  was 
error;  citing  Greenbaum  t.  Turrill,  S7  OaL 
285.  We  do  not  think  it  can  be  said  that  the 
answer  was  sham,  which  means  an  answer 
good  in  form  bat  folse  In  fact,  and  not  plead- 
ed in  good  faitb  (Id);  and  to  warrant  apply- 
ing the  severe  rule  of  striking  the  answer 
from  the  record  the  matter  must  be  shown 
to  be  onquestionably  false  and  not  pleaded 
In  good  faith.  And.  Diet  tit  "Sham,"  and 
cases  cited.  This  cannot  be  said  of  the  an- 
swer in  the  present  case.  All  the  matter  set 
up  as  equitable  defense,  and  designated  in 
the  motion  as  "b,"  was  stricken  oat  The 
groonds  of  the  motion,  other  than  that  it 
was  "sham,"  were  that  it  does  not  tend  to 
show  any  defense  to  the  action,  and  is  irrele- 
vant and  snrpluaage.  This  Is  true  to  some 
extent,  as  already  intimated,  but  It  Is  not 
true  as  to  the  entire  answer.  A  motion  to 
strike  out  the  Irrelevant  averments  wou]d« 
therefore,  have  been  proper.  The  object 
of  such  a  motion  is  to  rid  the  pleading  of  its 
objectionable  averments  only.  The  cases  cit- 
ed by  respondent  as  to  the  role  wbere  re- 
^cndant  or  irrelevant  matter  is  alleged  are 
cases,  so  far  as  we  have  found,  where  the 
objectionable  averments  only  were  attacked. 
To  illustrate:  Suppose,  In  an  action  Involv- 
ing title  to  real  estate,  the  pleader  should 
allege  ownership  by  anfflclent  averments, 
and  should  then  proceed  to  set  forth  his 
chain  of  titie.  On  motion  these  latter  aver- 
ments would  be  stricken  ont  as  surplusage 
and  evidentiary  matter,  bat  not  the  entire 
pleading.  See  the  subject  discussed  in  Pom- 
eroy's  Code  Remedies  (4tb  Ed.)  »  422,  423, 
445.  We  think  it  was  ^rror  to  strike  oat 
the  whole  of  this  portion  of  the  answer. 

It  ia  advlaed  that  the  Jodgmoit  be  revers- 
ed. 

We  concur:  GRAY,  a;  83IITH.  0. 

For  the  reasons  given  In  the  foregoing 
OE^nion  the  Judgment  appealed  from  is  re- 
versed: AM6ELL0TTI.  J.;  SHAW,  J.;  YAN 
DTKS^  J. 

DWINNBLL  T.  DTBR  et  al.   (Sac.  1,024.) 

{Supreme  Court  of  California.   Sept  28,  1904.) 

HIHINO  LOGATIONft— FAILDKB  TO  COUFLT  WTTH 
RATE  SrATmX— BSPEAIi  Or  BTATUTG— AOTIOK 
TO  QUIKT  TITLS— nNOINO— StJFVICIERCT. 

1.  Locators  of  a  mining  claim  took  all  the 
steps  necessary  to  constitute  a  valid  location 
under  the  laws  oi  the  United  States  bat  failed 


to  comply  with  Act  March  27,  1897  (St  1897, 

£214,  c.  159),  preacribing  the  manner  of  mak- 
g  mining  locations,  etc.  Tfaia  latter  statute 
was  repealed  by  Act  March  20,  1899  (St  1899, 
p.  148,  c.  113),  and  Act  February  8,  1900  (St 
1900,  p.  9,  c.  6).  The  locators  went  into  pos- 
session after  the  original  location,  and  were  in 
posaession  when  the  repealing  acta  were  passed, 
and  remained  In  possession  thereafter.  Held, 
that  the  repealing  acts  left  the  location  un- 
affected by  the  statute  repealed,  so  ttiat  it  was 
a  valid  location  ondsr  the  statutes  of  the  United 
States. 

2.  In  an  action  to  oniM  titie  to  a  mining 
claim.  In  which  plaintiff  claimed  under  a  loca- 
tion made  in  lOOO,  where  it  appeared  that  de- 
fendant had  long  prior  to  that  time  made  a 
location  which  waa  conferaedly  invalid  at  the 
time  it  was  made,  a  finding  to  thus  effect  is  not 
snfficlent  to  dispose  of  the  material  issae  as  to 
whether  defendant  had  made  a  valid  location 
before  plointifTB  location  was  nutd& 

McFarlandf  dissenting. 

In  Bank.  Appeal  from  Superior  Ooart,  Sis- 
kiyou County;  J.  8.  Beard,  Judge. 

Action  Q.  W.  Dwinnell  against  W.  F. 
Dyer  and  othen.  From  a  Judgm«it  for 
plaintiff,  defendants  appeal.  Rerenied. 

The  following  is  the  opinion  In  d^artment, 
referred  to  In  the  dissenting  opinion: 

GHIPMAN.  a  Plaintiff  alleges  owner- 
ship of  a  quartz  mine  called  Cuban  Beauty 
No.  2,  situated  In  Slsklyuu  county;  that  de- 
fendants unlawfully  entered  upon  plaintiff's 
said  land  with  force  and  arms,  and  drove  off 
plalntifTs  men  there  employed,  and  are  ex- 
cavating gold-bearing  rock  contained  therein. 
It  Is  prayed  that  defendants  be  enjoined  from 
Interfering  with  said  mining  property,  and 
that  plaintiff  be  adjudged  to  be  the  owner 
thereof.  Defendants  Oscar  Dyer  and  Charles 
Tmesdale  disclaimed  all  Interest  in  the  land 
In  controversy.  Defendant  W.  F.  Dyer  an- 
swered, claiming  ownership  in  certain  three 
mining  claims,  known  as  Squaw  Creek  Oold 
Mine  No.  1  and  No.  2  and  No.  3.  It  is  al- 
leged that  a  portion  of  plaintiff's  said  claim 
overlaps  a  portion  of  Sqnaw  Creek  Oold 
Mines  Nos.  2  and  8;  ownership  Is  claimed  at 
the  commencement  of  the  action  and  some 
time  prior  thereto,  and  that  defendant  and 
his  predecessor  In  interest  liave  been  In  pos- 
session continuously  since  September  12, 
1898,  and  since  said  date  have  been  entiUed 
to  possession;  denies  plaintiff's  ownership 
of  any  part  of  said  overlapping  ground;  de- 
nies Interference  with  plaintiff  or  claim  of 
his  said  alleged  claim  except  as  to  said  tri- 
angular piece.  The  court  found  the  facts 
for  the  plaintiff,  and,  as  conclusions  of  law, 
found  that  plaintiff  la  the  owner,  and  enti- 
tled to  have  defendants  restrained  from  In- 
terfering therewith.  Judgment  was  accord- 
ingly entered,  from  which,  and  from  the  or- 
der denying  their  motion  tor  a  new  trial,  de- 
fendants appeal. 

Certain  errors  of  law  occurring  at  the  trial . 
are  specified  by  defendant,  but,  as  they  are 
not  noticed  in  his  brief,  they  will  t>e  deemed 
waived.  Appellants'  contention  Is  that  the 
evidence  does  not  sustain  the  findings  in 
I  certain  particulars,  namely:  (1)  That  at  the 
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time  plaintiff  maOe  bis  location,  Noranbo' 
26, 1900,  the  ground  was  mioccapied  and  Bub- 
]ect  to  location;  the  contention  of  defendant 
being  tbat  he  bad  long  pricn:  to  tbat  date 
made  a  valid  location  of  ground  including 
tbat  In  dispute.  (2)  Under  like  contoitloa, 
the  finding  la  claimed  aa  unaiqiported  tbat 
plaintiff  complied  wltb  law.  W  Also  aa  nn- 
supiMrted  that  one  Grant  Davla  had  attempt- 
ed to  locate  the  aame  land  aa  that  covered 
by  plalntUTa  locatlra,  and  thereafter  sold 
and  omveyed  the  aame  to  plalntUE;  and  tbJm 
becauae  the  Davis  location  waa  In  conflict 
with  a  prior  locatton  by  defendant;  that  the 
Davis  location  did  not  include  any  ledge  In 
place;  that  Davis  had  made  no  discovery  of 
mineral  In  place  within  the  lln«i  at  his  lo* 
cation.  (4)  Also  as  unsupported,  bo  far  as 
concerns  defendant;  that  the  attempted  early 
locations  of  Davis  and  €t  defendant  Dyer 
and  FhllllpB  were  not  made  In  compliance 
with  the  law  then  in  forces  to  ^t,  the  act  of 
March  27,  1807,  of  this  state;  defendant's 
contention  being  that  hla  location  was  valid. 

Thtte  Is  evidence  that  Davis  made  bis  lo- 
cation October  30,  1888,  on  which  day  he 
posted  notice  at  tbp  center  of  the  north  line 
of  the  claim  bordering  on  the  aO'Called  Cuban 
Beauty.  The  llnee  were  ran  out;  and  cor- 
ners maAed.  The  noUce  wai  not  reotwded 
until  September  8, 18B8.  The  Cuban  Beauty 
and  ttie  Dew^,  both  of  which  corner  with 
the  Cuban  Beauty  No.  2  at  the  northeast 
comer  of  the  latter,  were  located  at  tiie  same 
time  by  the  Davis  party,  and  formed  one 
group  of  mines.  Davis  subsequoilly  also 
located  the  Black  Bear  No.  2,  which  lies 
south  at  and  adjoining  the  Cnban  Beauty, 
and  west  of  the  Cuban  Beauty  No.  2,  and 
Joins  it,  but  extends  soutli  less  than  half  the 
length  of  tixe  latter.  He  conveyed  to  plain- 
tiff on  November  27,  180d,  by  deed  placed 
in  escrow,  which  was  dellvmed  on  ctHnpli- 
ance  wltii  the  cmtract  of  sale  In  September, 
1900.  Thfte  is  evidence,  though  not  without 
conflict,  that  when  these  locations  wot© 
made  there  was  no  otho-  location,  or  signs 
of  any  other  location,  of  the  gntund  Invt^ved. 
On  Novranber  26, 1900,  plaintiff  relocated  the 
Cuban  Beauty  No.  2  through  one  Cousins, 
who  did  the  wotlc.  Thto  location  was  lnt«id- 
ed  to  be  and  was  snbstantlaUy  Identteal  with 
the  original  Davis  location.  Cousins  tesfl- 
fled  tbat  Davis  had  previously  shown  him 
the  lines  and  comers,  and  In  January,  1900, 
defendant  Oscar  Dyer,  In  company  with 
Davis,  showed  him  some  of  the  lines  and  cor- 
ners. Speaking  of  the  relocation  In  Novem- 
ber. 1900,  he  testlfled:  "At  the  time  I  locat- 
ed this  claim,  I  went  all  over  it  As  for 
mining  work,  there  was  a  small  hole  dug  on 
it.  In  some  small  places  it  waa  picked  a  lit- 
tle. There  wasn't  a  square  yard  of  dirt  or 
rode  moved  in  any  one  place.  I  don't  think 
it  would  amount  to  a  cubic  yard."  When 
Oscar  Dyer  was  wltSi  Cousins  In  January, 
1900,  he  tfrid  Cousins  that  hla  brotlier  (de- 
fendant) claimed  the  ground  west  at  the 


southeast  comer  <tf  the  Davis  claim,  and  that 
more  than  the  assessment  work  had  been 
done.   Cousins  testlfled:   "I  then  said  that 

1  had  seen  they  had.  But  It  wasn't  «i  what 
we  claimed.  Th^  hadn't  hit  a  lick  ot  work 
on  what  we  claimed.  Nor&  of  our  sootli 
line  he  had  done  a  lot  of  work  upon  the  hill 
and  on  the  ground  we  didn't  claim." 

It  appears  from  plalntUTs  testlnumy  tliat 
be  relocated  the  Cuban  Beauty  No.  2  because 
of  some  donbt  of  the  l^allty  of  the  Davis  lo- 
cation under  the  state  mining  law  of  1897, 
and^hls  attempt  to  Oo  the  asseBsmoit  work 
was  In  order  to  hold  the  claim  If  the  Davis 
locatton  was  l^aL  As  to  the  relocatkm  In 
1900,  the  assessment  work  becomes  Imma- 
terial, as  it  might  be  draie  at  any  time  during 
the  year  1901,  and  the  actltm  was  tried  in 
August  of  that  year.  It  also  ai^ieared  from 
plalntlfTs  testimony  that  he  acquired  all  the 
Davis  group  of  claims,  and  the  contract  of 
sale  calls  for  the  payment  of  $126,000  for  all 
the  mines.  There  were  some  others  besides 
the  three  mentioned  by  plaintiff  in  his  testi- 
mony following:  "There  were  three  daim»— 
the  Cuban  Beauty,  the  Cuban  Beauty  No.  2, 
and  the  Admiral  Dewey — and  Uiat  work  [tbe 
assessmoit  work  for  1899]  on  the  Admiral 
Dew^  was  supposed  to  develop  the  three 
claims,  and  was  done  for  that  purpose,  and 
then  I  did  the  assessment  woA  tm  those 
three  claims  on  the  Admiral  Dew^.  X  spent 
about  ttiree  thousand  ddlars  on  the  Admiral 
Dewey  Cor  the  time  in  doing  it.  I  ran  about 
600  feet  of  tunnels,  and  then  I  built  some 
buildings,  and  then  I  fixed  the  trail  and  gen- 
eral development  of  the  mining  claims."  Al- 
lea  Davis  testified  that  he  was  working  on 
the  Dew^  mine  about  May  1,  1899,  and  met 
defendant  William  Dyer  there  at  ttiat  time ; 
and.  In  a  eonversatton.  Dyer,  In  reply  to  a 
question  as  to  the  line  between  sections  6  and 
7,  and  as  to  whether  his  location  extended 
Into  sectton  9,  pointed  out  about  where  tiie 
section  line  was,  and  stated:  "I  havent 
got  anything  In  6.  All  of  mine  is  In  section 
7."  The  south  line  of  the  Cnban  Beauty  No. 

2  is  admittedly  a  considerable  distance  north 
of  this  section  line — ^"three  or  four  hun- 
dred feet,"  as  testified  by  witness  Cousins. 
l>yer's  claims  did  in  fact  extend  onto  section 
6,  and  he  probably  meant  no  more  In  his 
statonent  to  Cousins  and  th<we  present  than 
that  he  claimed  nothing  witiiln  the  lines  of 
the  Davis  location  of  the  Cuban  Beauty  No^ 
2.  Dyer  knew  where  the  section  line  was; 
and  so  testified.  The  court  found  that  the 
Squaw  Creek  No.  2  Included  some  of  the 
ground  embraced  in  the  Cnban  Beauty  Na  2. 

It  is  not  necessary  to  discuss  the  validity 
of  the  original  location  by  Davis,  for  the 
court  found  that  it  was  not  made  In  con- 
formity with  the  state  law  (St  1897,  p.  214.  gl 
169),  and  the  finding  cannot  be  questioned 
by  plaintiff.  Cowing  v.  Rogers,  84  Gal.  648L 
Nor  do  we  think  it  necessary  to  examine  the 
evidence  particularly  as  to  tiie  validity  of 
the  Dyer  locations  made  about  the  same  tlme^ 
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for  they  alsa  failed  to  comply  with  the  etat-  i 
ute.  and  the  court  so  fonnd.  Dyer  snbse- 
qnraitly  posted  a  new  notice,  January  14, 
1899,  recorded  March  13.  1809.  The  statute 
aboTe  referred  to  was  In  force  until  Feb- 
ruary 28,  1899,  when  It  was  repealed.  St 
1899.  p.  148,  c.  lis.  Dyer  clalma  under  this 
location,  as  well  aa  hie  location  In  1898. 
But  we  think  the  evidence  fails  to  establish 
the  Talidity  of  either  location,  while  there 
is  evidence  showing  the  validity  of  plaintiff's 
location  of  November  26. 1900.  As  we  under- 
stand the  purpose  of  the  evidence  as  to  these 
early  locations,  It  was  not  so  much  to  show 
valid  locations  In  fact  as  It  was  to  show  the 
Intention  of  the  locators  as  to  the  particular 
ground  in  question.  Appellant's  contention 
is  that  he  took  all  the  ground  south  and  west 
of  a  line  drawn  from  the  southeast  comer  of 
the  Brown  Bear  claim  to  what  is  now  claim- 
ed by  plaintiff  to  be  the  southeast  corner  of 
the  Cuban  Beauty  No.  2,  and,  as  the  Brown 
Bear  claim  lay  west  of  the  Cuban  Beauty 
Xo.  2,  and  extended  only  about  600  feet  along 
the  latter,  the  said  line  would  cut  off  more 
than  a  third  of  the  southwest  [)ortlon  of  the 
Cuban  Beauty  No.  2,  Including  the  ledges 
and  rock  In  place  found  on  the  latter  by 
Davis.  Its  original  locator.  This  contention 
of  appellant  Is  based  largely  on  evidence  that 
Davis  himself  conceded  this  to  be  the  divid- 
ing line  in  February.  1890,  when  be  and  ap- 
pellant and  some  other  persons  were  on  the 
ground  for  the  purpose  of  ascertaining  its 
location.  It  appeared,  however,  that,  when 
Davis  took  the  party  to  what  in  fact  was  the 
sontheast  corner  of  his  claim,  be  by  mis- 
take told  them  it  was  the  southwest  corner, 
and  that  bis  southeast  comer  lay  over  east, 
near  the  Cfaadwick  claim.  The  evidence  here 
is  in  sharp  conflict,  and  there  is  evidence 
that  the  Cuban  Beauty  No.  2  was  laid  out 
originally  as  claimed  by  plaintiff,  and  that, 
when  Davis  pointed  east  for  his  southeast 
comer,  he  .by  mistake  called  It  the  south- 
west comer,  which  would  thus  cut  off  the  tri- 
angular piece  In  the  southwest  part  of  the 
claim.  This  was  all  cleared  up  to  the  satis- 
faction of  the  trial  court,  and,  as  there  was 
evidence  to  support  Its  conclusion,  It  cannot 
now  be  disturbed.  Besides,  the  trial  court 
held  that,  as  these  declarations  of  Davis  were 
made  after  he  had  sold  the  property  to 
plaintiff,  they  were  Inadmissible,  as  affecting 
plalntUTs  title;  and  this  ruling,  though  ob- 
jected to  at  the  time,  is  not  now  questioned. 
The  bearing  of  this  evidence  was  conflned  to 
its  effect  upon  statements  of  plaintiff's  wit- 
nesses as  to  where  the  lines  of  plalntifTs  Claim 
were  In  fact  located.  Appellant  used  at  the 
trial  a  plat  by  way  of  Illustration.  Much  of 
the  evidence  brought  out  in  connection  with 
this  map  is  so  reported  as  to  be  unintelligible 
here,  though  doubtless  was  understood  by 
the  trial  judge.  The  diagram  was  not  proven 
to  be  correct.  It  furnishes  us  but  little  aid, 
because  not  drawn  to  show  the  exact  situ- 
ation of  the  several  claims  referred  to  in  the 


I  evidence,  and  la  but  an  approximation  of 
their  relation  to  each  other.  It  is  confusing 
by  reason  of  this  fact,  and  also  because  the 
top  of  the  map  Is  south  instead  of  north, 
which  latter  Is  the  usual  and  better  method 
of  preparing  illustrative  maps.  From  the 
best  consideration  we  can  give  of  the  evi- 
dence with  this  map  in  hand,  we  think  the 
findings  are  supported. 

The  principal  point  urged  by  appellant  is 
that  he  was  in  possession  of  the  contested 
ground  when  plaintiff  made  bis  last  location, 
and  therefore  it  was  not  unoccupied  mineral 
land  and  subject  to  location  by  plaintiff.  De- 
fendant claims  from  the  evidence  that  the 
man  sent  to  relocate  the  claim  for  plaintiff 
was  driven  off  by  defendant  before  he  did  any 
work;  that  defendant  bad  a  dwelling  bouse 
on  the  claim,  was  living  in  it  and  working  on 
the  claim,  and  had  done  about  $2,000  worth 
of  work  on  it,  and  had  the  claim  marked  off 
BO  that  the  boundaries  could  be  readily  tra- 
ced. And  it  is  claimed  that  plaintiff  had  to 
commit  a  trespass  upon  the  ground  in  order 
to  locate.  The  decisions  are  not  entirely  har- 
monious as  to  whethOT  an  occni>ation  such  as 
Is  described  above,  under  an  invalid  location^ 
would  be  sufficient  to  prevent  a  valid  location 
being  made  by  another  qualified  p«*Bon,  pro- 
vided be  could  do  so  without  the  use  of  force. 
The  question  is  not  necessarily  involved  in 
this  case.  There  is  evldoice,  wblcb  the  trial 
court  accepted,  showing  that  the  facts  are  not 
as  above  claimed.  Defendant  had  done  much 
work  on  a  claim  at  considerable  distance 
from  plaintiff's  claim,  and  he  bad  a  dwelling 
house  on  one  of  his  claims,  but  it  was  a  mile 
from  plaintiff's  claim.  There  was  evidence 
that  these  Improvements  were  not  on  any 
claim  that  encroached  upon  plaintiff's  claim. 
Defendant's  map  shows  a  cabin  which  was 
erected  by  defendant  more  recently,  but  it  Is 
not  on  plaintiff's  claim.  The  only  work  done 
by  defendant  on  any  part  of  plaintiff's  claim 
is  described  as  of  bat  small  extent.  The  evi- 
dence is  not  that  Cousins,  who  made  plaln- 
tlfTs  location,  was  driven  off  by  defendant  at 
tbe  time  the  location  was  made.  This  cir- 
cumstance happened  some  time  before,  when 
he  went  there  to  do  assessment  work  under 
the  Davis  location.  So  far  as  the  evidence 
shows.  Cousins  made  the  relocation  peace- 
ably, and  without  Interruption  or  objection 
by  any  person.  He  was  familiar  with  the 
lines  by  previous  examination  of  them,  and 
he  testified  that  when  be  relocated  the  claim 
he  went  all  over  it,  and  fonnd  only  such  evi- 
dences of  work  on  It  as  have  been  already 
stated.  He  found  no  person  on  any  part  of 
the  claim,  and  no  one  in  actual  possession  of 
any  part  of  It.  The  utmost  that  can  be  said 
of  the  evidence  in  support  of  defendant's  con- 
tention is  that  he  bad  an  invalid  location  on 
which  he  had  done  much  work  outside  the 
boundaries  of  the  claim  in  dispute,  that  he 
claimed  tbat  his  location  overla[^)ed  and  in- 
cluded some  of  plaintiff's  ground,  and  that  in 
1899  he  had  done  some  prospecting  work  on 
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the  dU^nted  ground,  but  was  not  wOTfclnff 
this  ground  when  plalntlfTs  relocation  was 
made. 

In  view  of  this  state  ot  facts,  the  case 
of  Belk  T.  Meagher,  U.  8.  279,  26  L.  Dd. 
736,  would  seem  to  setUe  the  queati<m  against 
defendanti^  ccmtentlon.  In  that  case  Belk 
attempted  to  make  a  locatlim  In  December, 
1S76,  and  did  everything  necessary  to  a 
vaUd  location,  If  the  ground  was  then  sub- 
ject to  location.  Ttere  was,  taowCTer,  a 
prior  locabx*,  whose  rights  precluded  a  valid 
location  by  Belk.  This  prior  locator's  rights 
expired  on  January  1,  1877,  and  were  In  fact 
then  lost  Belk  claimed  that  upon  the  fail- 
ure of  tbe  prior  locator  to  keep  his  location 
alive,  his  (Belk's)  location,  made  In  December, 
at  once  attached.  The  court  held  that  It 
did  not  so  openite.  Between  Decembw  19tta 
and  February  21st  f(^lowlng,  Belk  did  a 
small  amount  (tf  work  on  the  claim,  whidi 
did  not  occupy  more  than  two  days  of  his 
tlme^  and  be  had  no  other  possession  of  the 
property  than  such  as  arose  from  bis  loca- 
tion of  tbe  claim  and  his  occasional  labor 
upon  It  On  Februa^  21,  1877,  defendants 
Meagfaw  and  otiiers  entered  on  tbe  property 
peaceably  and  made  another  relocation,  do- 
ing all  that  was  required  to  perfect  their 
rights.  If  the  premises  were  then  opea  to 
them.  After  showing  that  the  rlghte  of  Beik 
WOTS  not  affected  by  tbe  Montana  statute, 
and  that  his  right  of  location  d^ended  en- 
tirely on  the  act  of  Congress,  the  court  said: 
"All  he  got  or  could  get  by  his  entry  was 
possession,  and  that,  to  be  of  any  avail, 
must  be  actuaL  Under  tbe  provlsloDs  oi  tbe 
Revised  Statutes  r^ed  on,  Belk  could  not  get 
a  patent  for  the  dalm  be  attempted  to  lo- 
cate unless  he  secured  what  Is  here  made 
tbe  equivalent  of  a  valid  location,  by  ac- 
tually holding  and  working  fbr  the  requlstte 
time.  If  he  actual^  held  possession  and 
wnfted  tbe  claim  long  enough  and  kept  otb- 
&n  out,  bis  right  to  a  patent  would  be  c«n- 
plete.  He  had  no  grant  of  any  right  of  po»> 
seflskHL  His  ultimate  right  to  a  patent  de- 
pended entlr^  on  his  leering  hlms^f  In 
and  all  others  out  and.  If  be  was  not  actual- 
ly in.  be  was.  In  law,  out  A  peaceable  ad- 
verse entry,  coupled  with  the  right  to  bold 
possession  which  was  thereby  acquired, 
oponted  as  an  oustor,  which  bn^e  the  con- 
tinuity of  bis  holdli^,  and  derived  him  of 
the  title  he  might  have  got  If  he  bad  kept 
It  fOr  tbe  requisite  length  of  time.  He  made 
no  such  location  as  prevmted  the  lands  fnun 
being.  In  law,  vacant  OUierB  had  the  right 
to  enter  tor  the  purpose  of  taking  them  up. 
If  It  could  be  done  peaceably  and  without 
force."  The  court  then  said:  "There  Is 
nothing  In  Atherton  v.  Fowler,  96  U.  S.  518 
[21  L.  Od.  732],  to  the  contrary  of  this." 
Applying  the  principles  of  Belk  v.  Meagher, 
we  must  hold  that  defendant  acquired  no 
tlgbt  to  the  disputed  land  which  c<»i8tltuted 
It  other  than  unoccupied  public  land,  or  pre- 
cluded plaintiff  from  making  a  valid  location 


thoeon.  See  the  question  discussed  and 
cases  dted  pro  and  con  In  Llndley  on  Minen 
(2d  Ed.)  ToL  1«  H  216-219.  Belk  v.  Meagher 
also  dlqtoses  of  ai^llantte  further  contoitlmi 
that  the  repeal  of  the  act  ot  1887  did  not  Im- 
pair bis  rights  vested  virtue  of  his  Invalid 
location.  He  could  only  claim  such  land  a& 
he  actually  possessed  and  was  working  in 
good  faith. 

The  Judgmoit  and  «dtt  should  be  af- 
flimed. 

We  concur:   GRAY,  0.;  SMITH,  0. 

For  the  reasons  gWen  In  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed: 
McFABLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

Gillis  ft  Tapscott  for  appellants.  War- 
ren &  Taylor,  for  respondent 

BEATTT,  0.  J.  Action  to  quiet  title  to  a 
mining  claiio.  In  his  complaint  filed  No- 
vember 80,  1900,  the  plaintiff  alleged,  among 
oth»  things,  that  be  was,  and  for  a  loi^ 
time  bad  been,  tbe  owner,  entitled  to  the  pos- 
session, and  In  the  exclusive  possessicm  of  a 
quartz  lode  mining  claim,  known  as  the  "Cu- 
ban Beauty  No.  2" ;  that  on  the  l&th  of  No- 
vember, 1900,  the  defendants  bad  altered 
uptm  tbe  dalm  with  force  and  arms,  and  had 
driven  off  the  men  employed  by  him  to  do  the 
necessary  assessment  woA  for  that  year; 
that  they  had  taken  possession  of  the  ground, 
claimed  to  own  it  and  were  excavating 
and  removing  tbe  gold-bearing  quartz,  ete. 
Wherefore  be  prayed  for  a  temporary  in- 
junction, and  for.  a  final  decree  adjudging 
him  to  be  tbe  owner,  ete  By  their  answer 
tbe  dtf  endants  alleged  that  W.  F.  Dyer  was 
the  owner  of  a  mining  claim  located  In  1898 
as  the  "Sqnaw  Creek  No.  2,**  a  small  por- 
tion of  which  was  Included  within  the  al- 
leged boundaries  of  the  Gutan  Beauty  No. 
%  and  they  denied  that  they  bad  ezcloded 
plaintiff  from  any  portion  of  bis  claim,  ex- 
cept that  which  overlapped  the  superior 
claim  of  W.  F.  Dyer.  As  to  that  portion 
they  admitted,  in  effect  that  they  were  hold- 
ing It  and  mining  and  removing  the  ores 
contabied  therein.  From  this  hrlet  statement 
it  win  sufficiently  aN>ear  that  the  only  ma- 
terial issues  presented  by  the  pleadings  were 
those  relating  to  the  validity  and  priority 
of  the  overlapping  claims.  Upon  these  is- 
snes  the  findings  and  decision  of  the  superior 
court  were  In  favor  of  tbe  plaintiff,  and  tbe 
defendants  appeal  f»m  tbe  judgment  and 
from  an  order  denying  them  a  new  trial. 

From  the  evidence  contained  in  the  record 
it  appears  that  both  parties  relied,  to  some 
extent  at  least  upon  locations  made  or  at- 
tempted In  1898,  all  of  which  were  held  In- 
valid for  failure  of  the  locators  to  comply 
with  some  of  the  requlrem^ts  of  an  act  of 
the  Legislature  of  California,  passed  March 
27,  1897,  prescribing  the  manner  of  making 
mining  locations,  etc.  St  1897.  p.  214,  c.  169. 
These  locations  being  held  void,  the  decision 
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of  the  superior  court  In  favor  of  the  plaintUI 
was  based  wholly-  upon  a  relocation  of  the 
Cnban  Beanty  No.  2,  made  November  28, 
1900.  by  the  plalntUf,  jnst  four  days  before 
he  commenced  this  action.  In  view  of  the 
srounda  of  the  motion  for  a  new  trial — 1.  e., 
failure  of  the  evidence  to  sustain  the  find- 
ings, and  that  the  decision  is  against  law— it 
will  facilitate  the  discussion  to  quote  some 
of  the  more  spedflc  findings  in  full.  They 
are  as  follows: 

"(1)  That  upon  the  2titb  day  of  November, 
1000,  plaintiff,  a  citizen  of  the  United  States 
over  the  age  of  21  years,  located  as  a  mining 
claim  a  certain  parcel  of  land  situated  in 
Gazelle  mining  district,  county  of  Slsklyon, 
state  of  California,  and  described  as  com- 
mencing at  a  point  where  location  notice 
was  posted;  thence  westerly,  along  the  line 
of  the  Cuban  Beaaty  quartz  mine,  a  distance 
of  300  feet,  to  stake  In  mound  of  rock;  then 
southerly,  a  distance  of  l,o00  feet,  to  stake 
in  mound  of  rock;  thence  easterly,  600  feet, 
to  a  stake  in  mound  of  rock;  thence  In  a 
northerly  direction,  1,500  feet,  to  the  south- 
east corner  of  the  Cuban  Beanty  quartz 
mine,  to  stake  in  ipound  of  rock;  'thence 
along  the  line  of  said  Cuban  Beanty  quartz 
mine  to  place  of  beginning — and  commonly 
know^n  as  the  'Cuban  Beauty  No.  2.'  That 
at  the  time  plaintiff  made  mining  location, 
said  land  was  unoccuided  public  mineral 
land  of  the  United  States,  and  snbject  to  lo- 
cation as  Anch. 

"(2)  That,  in  making  said  location,  plain- 
tiff complied  with  the  laws  of  the  United 
States  by  placing  markings  at  the  exterior 
boundaries  of  said  location,  so  that  the  same 
could  be  readily  traced,  and  also  complied 
with  all  local  customs  and  usages  In  record- 
ing notice  of  Bald  location. 

"(3)  That;  prior  to  said  location  by  plain- 
tiff, one  Grant  Davis  had  attempted  to  lo- 
cate the  same  land  covered  by  the  said  loca- 
tion of  plaintiff  herein,  and  thereafter  sold 
and  conveyed  said  land  to  this  plaintiff  by 
deed.  * 

"(4)  That,  prior  to  said  location  by  plain- 
tiff, defendant  W.  P.  Dyer  and  Frank  Phil- 
lips had  attempted  to  make  locations  of  cer- 
tain quartz  mining  ground  in  Gazelle  mining 
district,  and  known  as  'Squaw  Creek  Gold 
Mine  No.  1,'  'Squaw  Creek  Gold  Mine  No. 
2,'  and  'Squaw  Creek  Gold  Mine  No.  8.' 
That  said  Sqnaw  Creek  gold  mine  No.  2 
covers  a  portion  of  the  same  ground  cover- 
ed by  the  location  of  the  plaintiff  herein. 

"(JS)  That  the  said  attempted  locations 
made  by  said  Grant  Davis,  and  by  said  de- 
fendant W.  F.  Dyer  and  said  Frank  Phil- 
lips, were  not  made  In  compliance  with  the 
law  then  In  force  when  the  same  was  made. 

"(0)  That  upon  or  about  the  16th  day  of 
November,  1900.  plaintiff  sent  workmen  up- 
on said  claim  for  the  purpose  of  doing  as- 
sessment work  thereon,  and  upon  said  day 
defendants  wrongfully  and  with  force  and 
arms  entered  upon  said  land  of  plaintiff  and 


drove  off  said  workmen,  and  threatened  to 
drive  them  off  if  they  ever  returned,  and 
at  the  time  of  the  commencement  of  this  ac- 
tion still  hold  possession  thereof,  and  threat- 
en to  continue  to  hold  possession." 

These  findings,  when  read  in  connection 
with  the  evidence  In  the  case,  fully  dlsclosp 
the  erroneous  view  of  the  law  which  guided 
tbe  decision  of  the  superior  court  The  at- 
tempted location  of  the  Sqoaw  Creek  claims 
by  Dyer  and  Phillips  was  In  September. 
1896,  and  the  evidence  shows  without  sub- 
stantial conflict  that  they  then  did  every- 
thing necessary  to  constitute  a  valid  loca- 
tion of  the  ground  under  the  laws  of  the 
United  States;  tbat  Is  to  say,  they  discover- 
ed a  lode  of  gold-bearing  quartz,  they  posted 
on  the  ground  a  notice  claiming  1,500  feet 
along  the  supposed  course  of  the  vein  and 
300  feet  on  either  side,  they  plainly  marked 
the  exterior  lines  of  their  claim,  including 
the  point  of  discovery,  and  shortiy  after- 
wards commenced  the  work  of  development, 
which  tiiey  prosecuted  with  more  than  suf- 
ficient diligence.  lu  addition  to  this,  Dyer, 
who  had  acquired  the  Interest  of  his  co- 
locator,  Phillips,  built  a  bouse  on  the  claim 
and  was  residing  there  within  his  marked 
bonndarieB  at  the  time  when  plaintiff's  em- 
ployes came  on  the  ground,  November  15, 
1900,  for  the  purpose  of  doing  assessment 
work  for  the  Grant  Davis  location  of  Cuban 
Beauty  No.  2,  and  also  when  plaintiff  made 
the  location  on  November  26,  1900.  which 
the  court  finds  to  have  been  a  valid  location 
of  unoccupied  mining  ground,  and  upon 
which  alone  his  right  of  recovery  is  made  to 
depend.  The  attempted  location  of  the  Cu- 
ban Beaaty  No.  2  by  Grant  Davis  was  made 
in  October,  1898.  a  month  later  than  tbe 
discovery  and  attempted  location  of  the  lode 
by  Dyer,  and  the  act  done  by  Davis — giving 
the  utmost  credit  to  his  testimony— fell  far 
short  of  the  efforts  of  Dyer  to  comply  with 
tbe  law.  His  evidence  leaves  it  very  doubt- 
ful if  ba  ever  discovered  any  gold-bearing 
rock  In  place,  or  did  anything  except  to 
mark  the  boundaries  of  his  claim. 

The  court  finds  that  his  claim  as  marked 
was  the  same  as  tbe  location  made  by  plain- 
tiff November  26,  1900.  and  there  Is  evi* 
dence  that  this  dalm  at  its  extreme  southern 
end  includes  some  croppings  of  a  lode,  which 
appears  to  be  the  same  as  that  upon  which 
Dyer  has  done  a  large  amount  of  work. 
But  this  finding  that  plaintiff's  location  em- 
braces the  Identical  ground  covered  by  the 
Grant  Davis  claim  is  sustained  by  no  testi- 
mony aside  from  that  of  Davis,  and  his  testi- 
mony on  the  stand  Is  in  direct  conflict  with 
statements  he  admits  having  made  when 
on  the  ground  with  Dyer  and  others  for  the 
porpose  of  adjusting  thebr  lines  so  as  to  avtrid 
a  conflict  ot  locations.  At  that  time  he  stat- 
ed that  his  southwest  corner  was  where  he 
now  claims  his  southeast  comer  was  placed, 
and  the  change  he  thus  makes  involves  a 
swinging  of  the  southern  end  of  bis  claim 
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000  feet  to  tbe  west,  making  It  bj  tbat  means 
alone  cover  a  triangular  portion  of  Dyer's 
claim,  Including  the  only  rock  In  place  which 
could  haTe  been  the  basis  of  a  valid  loca- 
tion. He,  however,  says  tbat  his  statement 
on  tbe  ground  waa  a  mistake,  and  tbe  trial 
Judge  acc^ted  his  ezplanatton,  as  be  bad  a 
rl^t  to  do,  and  as  we  shonld,  perhaps,  be 
bonnd  to  do,  if  tbe  fact  were  material,  wblcb, 
as  will  appear,  we  do  not  deem  It  to  b^  so 
far  as  tbe  present  appeal  la  ccwcemed.  In 
view,  however,  of  the  necessity  for  a  new 
trial,  and  tbe  possible  materiality  of  tbia 
fact  in  some  dlff»ent  aspect  ot  tbe  case, 
it  may  properly  be  soggested  that  an  ac- 
curate instmmental  anrv^  of  this  original 
claim  In  connection  with  tbe  lines  of  the 
older  claims— the  Cuban  Beauty  and  Dew^, 
with  reference  to  wblcb  tbe  Cuban  Beauty 
No.  2  was  located,  and  tbe  subsequently  lo- 
cated  claims  <a  Ghadwick  and  the  Blade 
Bear  No.  2,  located  with  reference  to  the 
Cuban  Beauty,  tbe  Dewey,  and  Cuban  Beau- 
ty No.  2— would  probably  show  whether  the 
testimony  of  Orant  Davla,  In  addition  to  be- 
ing IncmiBlstKit  with  his  former  statements, 
does  not  also  Involve  a  geometric  absurdity; 
tbat  Is  to  aaj,  wbetber  It  does  not  require 
us  to  believe  that  by  going  south  <m  the 
west  Bide  of  a  claim  bounded  1^  parallel 
lines  we  will  readi  the  southeast^  inatead 
of  the  southwest,  comer.  But,  assuming  for 
tbe  present  purpose  tbat  tbe  plaintiffs  lo- 
cation of  NoTembw  28,  1800,  covered  the 
identical  ground  Included  by  the  boundaries 
marked  by  Orant  Davla  In  OctobO',  189B, 
there  Is  no  evidence  tbat  eltber  Davla  m 
the  plaintiff  ever  did  or  attempted  to  do  any 
development  wrafc  within  those  boundaries 
prior  to  the  15th  of  November,  1900,  whm 
plalntlCTa  men  found  Dyer  In  possession  and 
were  driven  ofT  the  ground  by  him  and  his 
employes;  Dyer  having  In  the  meantime, 
as  above  stated,  bnllt  a  cabin  on  the  ground, 
taken  up  hla  residence  there,  and  continued 
work  upon  the  vein. 

But  the  whole  question  aa  to  what.  If  any, 
efFect  tbe  Grant  Davis  locatiim  may  have 
had  upon  tbe  rights  of  the  parties  is  ellm- 
inated  from  tbe  case  as  presented  on  this 
appeal  by  tbe  finding  of  tbe  coart^-amply 
sustained  by  the  evidence,  even  if  the  re- 
spondent could  question  it — that  his  attempt- 
ed location  was  Invalid  for  want  of  conform- 
ity to  the  requirements  of  the  law  then  in 
force.  The  law  to  which  this  finding  (No. 
6)  refers  was  the  above-cited  act  of  March 
27,  1897,  prescribing  certain  particulars  that 
location  notices  must  contain,  and  requiring 
the  record  of  such  notices  within  certain 
limited  periods.  Tbls  state  law  was  no 
doubt  valid  as  one  of  the  local  regulations 
authorized  and  sanctioned  by  the  act  of  Con- 
gress, and  so  long  as  It  remained  unrepeal- 
ed was  obligatory  upon  those  who  desired 
to  secure  mining  claims  In  this  state  by  the 
constructive  possession  resultii^  fnmi  a  tech- 
nical compliance  with  the  law.    The  su- 


perior court,  fberefm,  was  right  in  conclud- 
ing tbat  nether  the  Davis  location  nor  tbe 
Dyer  location  was  vaUd  at  the  time  it  was 
mada  But  tbe  act  of  1807  was  repealed 
long  before  tbe  plalntlCC  made  bis  location 
In  November,  1900.  In  tbe  first  place,  an 
act  pn^rly  entitled  vraa  passed  March  20, 
1899  (St.  1899^  p.  148,  c  118),  for  the  purpose 
of  repealing  It;  bnt,.  owing  to  a  faulty  word- 
ing of  the  body  of  the  act,  there  te&soB  to 
have  been  a  question  whether  it  effected  tbe 
desired  r^eaL  In  oonaeqnraice  of  this  un- 
certainty tbe  same  act;  properly  worded, 
was  Introduced  at  the  extra  session  of  the 
liO^slature  in  1900,  and  finally  passed  Feb- 
ruary Stb  of  tbat  year,  taUng  immediate 
effect  St  1900,  p.  9,  c  6L  The  result  of 
tbIa  r^eal  was  to  make  tbe  validity  of  min- 
ing locations  In  this  state  solely  dependent 
from  tbat  time  forward  upon  a  compliance 
with  the  laws  aS  the  United  States  and  such 
valid  local  regulations  as  tbe  miners  tbem- 
aelves  may  have  adopted  in  their  reqiectlve 
dlfltricts.  There  Is  no  evidence  of  an  organ- 
lied  district  Including  these  claims,  and  no 
Buggestlon  of  a  failure  to  comply  with  any 
miners'  rules  or  cnstomsL  So  tbat  the  point 
to  be  considered  la  the  effect  np<m  tiie  Davis 
and  Dyer  locations  of  tbe  «itlre  elimination 
frc»n  our  state  or  local  lavrs  of  all  regula- 
tions additional  or  supplemental  to  tiie  laws 
ot  the  United  States  governing  the  location 
ot  mining  claims. 

The  repeal  of  the  state  law  took  effect  at 
least  as  early  as  February  8,  1900,  If  not  on 
the  20th  of  March,  1880.  and  tbe  condition 
In  which  it  found  the  Davis  and  Dyer  claims 
was  this:  Davis  bad  never  attempted  any- 
thing exc^t  a  technical  location,  and  in  that 
he  had  failed.  Dyer  had  also  failed  In  his 
earlier  attempt  at  a  technical  location,  but 
be  was  on  the  ground  working  the  vein  with- 
in his  marked  boundaries,  and  bad  done 
everything  necesaary  to  constitute  a  valid 
location  under  the  only  law  then  and  there- 
after In  force.  Tbla  being  so,  his  claim  was 
thenceforward  good  bo  long  as  he  continued 
to  do  tbe  necessary  assessment  work.  This 
work,  and  far  more  than  necessary  to  sat- 
isfy Ibe  reqnlremente  of  tbe  act  of  Congress, 
was  clearly  proved  without  any  substantial 
conflict  in  tbe  evidence,  and  therefore  the 
concluding  portion  of  tbe  first  finding,  to  the 
effect  that  on  November  2G,  1900,  plalDtlfTs 
mining  location  was  made  upon  unoccupied 
mineral  land  of  the  United  States,  la  unsus- 
teined  by  the  evidence.  This  finding  is  ap- 
parently based  upon  the  view  that  the  Dyer 
location,  having  been  originally  defective  by 
reason  solely  of  noncompliance  with  tbe  state 
law,  although  fully  complying  with  tbe  law» 
of  the  United  States,  acquired  no  validity 
by  the  repeal  of  the  state  law.  But  this  Lb 
not  a  correct  view.  The  repeal  of  the  state 
law,  of  course,  bad  no  affirmative  effect  In 
givlug  validity  to  the  location;  but  It  did 
away  forever  with  the  necessity  of  conform- 
ing to  Its  provlsluu^  and  left  nnlmpalrea 
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and  unaffected  every  right  which  is  confer^ 
red  by  a  OMupllance  with  the  provisions  of 
the  Revised  Statates  of  the  United  Statei.. 
Dyer,  having  compiled  with  those  provisions, 
was  certainly  In  no  worse  a  situation  with 
respect  to  ttia  ground  than  the  plalntUf. 
He  had  discovered  the  ledge  once.  He  could 
Dot  discover  It  again.  He  had  marked  the 
boundaries  of  bis  claim.  There  was  nothing 
to  be  gained  by  marking  again  bonndanes 
that  were  already  marked.  The  laws  of  the 
United  States  require  no  posting  or  record- 
ing of  notices,  but  merely  provide  that  a 
notice,  when  requli-ed  by  local  regulations, 
must  contain  certain  things  in  order  to  be 
of  any  effect  There  was  no  longer  any  law 
providing  for  notice  or  record,  or  giving  any 
effect  to  a  recorded  notice,  and  all  that  Dyer 
could  do  was  to  perform  the  amount  of  de- 
Telopment  work  required  by  the  law  of  Con- 
gress, and  that  be  was  doing  when  this  ac- 
tion was  commenced  and  Injunction  Issued, 
more  than  a  month  prior  to  the  expiration 
of  the  year  allowed  to  him  for  that  pat> 
pose. 

Upon  these  facts  we  cannot  understand 
how  It  could  be  held  that  at  the  time  of 
plaintifTa  attempted  location  the  ground  was 
unoccupied.  Dyer  had  In  tact  a  pedis  pos- 
sesslo  to  the  extent  of  bis  visible  twunda- 
rtes,  and  the  fact  that  those  boundaries  had 
been  marked  In  connection  with  an  attempt- 
ed location,  Invalid  only  because  of  failure 
to  comply  In  other  particulars  with  the  state 
statute  of  1897,  then  no  longer  In  force, 
made  them  none  the  less  efficacious  for  bis 
protection.  Conway  v.  Hart,  12S  Cal.  488, 
484,  62  Pac.  44.  The  working  of  a  quarts 
lode  Inside  of  defined  boundaries  Is  not  only 
a  pedis  possesslo  of  all  the  ground  within 
snch  boundaries,  but  Is  In  Itself  the  sub- 
stance of  everything  required  by  law  to 
constitute  a  valid  location,  and  ever  since 
the  decision  this  court  In  Bnglish  v.  John- 
son, 17  Cal.  107,  76  Am.  Dec.  574,  It  has  been 
held  to  give  a  good  title  to  a  mining  claim 
(not  excessive  In  extent),  regardless  of  local 
rules  providing  for  the  posting  and  record- 
ing of  notices.  It  is  actual  pMsession,  while 
a  formal  location  Is  only  constructive  pos- 
session. In  addition  to  the  cases  of  English 
V.  Jc^nson  and  Conway  v.  Hart,  above  cited 
from  the  decisions  of  this  court,  we  ref^ 
for  a  fuller  statement  and  elucidation  of  the 
views  here  expressed  as  to  the  location  or 
mining  claims  since  the  act  of  Congress  of 
May  10, 1872,  to  the  following  cases:  Golden 
Fleece  Go.  v.  Cable  Consolidated  Co.,  12  Nev. 
812;  Oleeson  v.  Martin  White  Co.,  13  Nev. 
442;  North  Noonday  Co.  t.  Orient  Co.  (0.  O.) 
1  Fed.  522;  Jupiter  Go.  v.  Bodle  Mining  Co. 
<C.  G.)  11  Fed.  666.  The  Nevada  cases  were 
among  the  first  that  arose  under  the  act  of 
Congress  of  May,  1872,  and  the  views  there- 
in expressed  were  substantially  embodied 
In  the  charge  to  the  Jury  given  by  Judge 
Savryer  tn  the  two  cases  cited  from  the 
Federal  Reporter.  The  decisions  of  Judge 


Sawyer  have  been  dted  and  followed  in  nu- 
merous subsequent  cases  in  the  federal  and 
state  courts,  and  we  are  not  aware  that  they 
have  ever  been  seriously  questioned. 

It  is  proper  here  to  notice  the  case  of  Belk 
V.  Meagher,  104  U.  S.  '279,  26  U  Ed.  735, 
which  In  the  department  opinion  affirming 
the  Judgment  and  order  of  the  superior  court 
was  dted  as  a  controlling  authority.  It  will 
not  be  difficult,  we  tblnk,  to  point  out  a  dis- 
tinction between  that  case  and  this  wbich 
makes  It  totally  Inapplicable  to  the  point  to 
be  dedded  here.  In  that  case  Belk,  in  De- 
cember, 1876,  posted  a  notice  of  location  up- 
on mining  ground  then  covered  by  a  valid 
claim  of  third  parties,  who  by  their  acts  done 
in  compliance  with  the  law  of  the  United 
States  had  become  invested,  according  to  Its 
express  terms,  with  the  "exclusive  right  of 
possession"  of  the  ground  so  located  until  the 
Ist  of  January,  1877.  If  by  that  date  they 
did  not  resume  work  on  the  claim  their  right 
of  possession  would  lapse,  but  In  the  mean- 
time it  was  unquestionable,  and  when  Belk 
attempted  his  location  he  not  only  posted 
his  notice  upon  ground  not  open  to  location, 
but  he  was  gollty  of  an  unlawful  act — a  tres- 
pass upon  the  lawful  possession  of  otbers. 
A  carefur  reading  of  Chief  Justice  Walters 
opinion  will  show  that  for  this  reason  alone 
his  acts  done  In  December  were  held  utter- 
ly void.  In  this  case  the  acts  of  Oyer,  done 
while  the  act  of  1897  was  In  force,  were  ev- 
ery one  of  them  lawful,  and  every  one  of 
them  constituted  a  step  taken  in  compliance 
with  the  law  of  Congress.  His  discovery 
was  upon  unoccupied  land  of  the  United 
States.  His  entry,  his  marking  of  bounda- 
ries, his  work  on  the  lode — everything  he 
did — was  free  from  any  Imputation  of  illegal- 
ity, and  when  be  bad  fully  compiled  with 
the  act  of  Congress  there  was  nothing  left 
for  him  to  do  except  to  post  and  record  the 
notices  as  prescribed  by  the  state  law,  in 
order  to  make  his  location  perfed;  and  this 
be  could  have  done  at  any  time  before  the 
ground  became  subject  to  an  Intervening 
right. 

Under  the  law  of  Congress,  under  the  law 
of  this  state,  and  under  every  code  of  dis- 
trict laws  adopted  by  miners  that  has  come 
to  my  notice,  the  prescribed  order  of  the  acts 
necessary  to  a  valid  location  is,  first,  the  dis- 
covery of  mineral-bearing  rock  In  place;  sec- 
ond, the  posting  of  notice  at  or  near  the  point 
where  tbe  ledge  Is  exposed;  next,  the  record- 
ing of  notice;  next,  the  marking  of  bounda- 
ries; and,  finally,  the  work  of  development. 
But,  although  this  Is  the  proper  and  natural 
order  of  procedure.  It  Is  not  obligatory,  in  the 
absence  of  Intervening  rights.  It  Is,  Indeed, 
universally  held  that,  when  every  act  neces- 
sary to  complete  a  location  has  been  done 
before  an  adverse  claim  has  accrued,  the  or- 
der In  which  such  acts  have  been  performed 
is  Immaterial.  If,  for  instance,  a  locator,  be- 
fore the  discovery  of  any  lode,  begins  by  first 
marking  out  a  surface  claim,  bis  location  Is 
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perfected  If  be  deTelopB  a  lode  within  his 
boundaries  before  a  good  location  I0  made  by 
an  adverse  claimant.  So  bere  Dyer,  baving 
done  everything  required  by  the  act  of  Con- 
gress, could  have  perfected  his  claim  under 
the  state  law,  If  it  had  remained  in  force, 
by  a  subsequent  i>osting  and  recording  of  the 
prescribed  notices.  To  state  the  matter  In 
another  form:  Several  distinct  acts  are  es- 
sential to  constitute  a  valid  location.  The 
order  in  which  they  are  performed  Is  im- 
material. Dyer  performed  all  the  acta  re- 
quired by  the  federal  statute  In  a  perfectly 
legal  manner,  and  they  were  all  valid.  The 
acta  to  be  performed  under  the  state  law  bad 
been  omitted,  but  were  still  performable  at 
his  option  without  any  Infringement  of  In- 
tervening claims  when  the  state  released 
him,  in  common  with  all  others,  from  com- 
pliance with  Its  local  law.  His  claim  was 
then  perfect  Belk,  on  the  contrary,  com- 
menced his  attempted  location  by  an  unlaw- 
ful trespass  upon  the  rights  of  others,  which 
for  that  reason  was  totally  Invalid  as  the 
foundation  of  any  right,  and,  excluding  this 
unlawful  act  from  consideration.  It  was  held 
that  bis  subsequent  acts,  prior  to  Meagher's 
location,  were  insufficient  to  secure  the 
ground.  Dyer's  acts,  on  the  contrary — none 
of  which  could  be  excluded  from  considera- 
tion on  tbe  ground  of  illegality — did  long 
prior  to  the  26th  of  November,  1900,  consti- 
tute a  perfect  location  as  the  law  stood  from 
and  after  the  0th  of  February  of  that  year. 

We  have  not  overlooked  tbe  contention  of 
respondent  that  It  Is  foimd  as  a  fact  by  the 
superior  court  (concluding  portion  of  the  first 
finding)  that,  when  plaintiff  made  his  loca- 
tion on  N0Teml>er  26,  1900,  the  ground  was 
vacant  and  unoccupied,  and  bis  further  con- 
tention that  there  is  sufficient  conflict  and 
uncertainty  In  the  evidence  regarding  the 
Dyer  locations  to  sustain  this  finding  in  Its 
broadest  sense.  We  think,  however,  that 
such  a  finding  would  not  only  have  been  In 
conflict  with  all  the  substantial  evidence  In 
the  case,  but  It  would  have  been  inconsistent 
with  other  and  more  specific  findings,  and 
with  the  allegations  of  the  complaint  The 
allegation  of  the  complaint  la  that  the  ouster 
by  defendants  occurred  on  the  15th  of  No- 
vember, 1900,  and  the  evidence  conforms 
strictly  to  this  allegation.  It  shows  that  on 
that  day  two  men  employed  by  plaintiff  to 
do  assessment  work  on  his  supposed  claim 
were  driven  from  tbe  ground  by  Dyer  and 
his  men.  At  that  date,  then,  when,  accord- 
ing to  the  speclflc  findings  of  the  court,  plain- 
tiff had  acquired  no  rights  to  any  of  the 
ground  In  controversy,  tbe  defendants  were 
on  the  ground,  and  remained  In  possession, 
claiming  It  under  the  location  which  the 
court  finds  they  had  long  before  attempted 
to  make.  It  was  eleven  days  later  that 
the  plaintiff's  supposed  right  was  Initiated 
by  his  formal  location  of  November  26th, 
and  when  four  days  later,  on  November  30th, 
he  filed  his  complaint  In  this  action,  be  al* 


leged  the  ouster  on  the  15th,  tbe  taking  pos- 
session and  claim  of  ownership  by  defend- 
ants, and  that  they  were  excavating  and 
threatening  to  continue  excavating  tbe  gold- 
bearing  rock.  In  short  the  allegations  of 
the  complaint  Itself  on  any  fair  construction 
of  their  terms  are  Inconsistent  with  the  as- 
sumption that  Dyer  was  not  In  possession  of 
bis  claim  at  the  date  of  plaintiff's  location. 

Finally,  we  think  that  a  new  trial  should 
have  been  granted  upon  the  ground  that  the 
decision  Is  against  law  for  want  of  a  finding 
upon  the  most  material  Issue  presented  by 
tbe  pleadings.  It  is  found  that  plaintiff  made 
a  location  of  the  ground  in  November,  1900, 
and  It  Is  found  that  Dyer's  previous  location 
was  Invalid  for  lack  of  conformity  to  a  law 
in  force  at  the  time  it  was  made.  This  find- 
ing, howev^.  Is  entirely  consistent  as  we 
have  endeavored  to  show,  with  tbe  sui^osl- 
tlon  that  after  the  repeal  of  tbe  act  of  1897 
his  location  may  have  been  or  become  per- 
fect and  the  material  question — tbe  Issue 
upon  which  tbe  whole  case  depends — Is  not 
whether  Dyer  had  a  good  claim  in  1S9S  or 
1899,  but  whether  he  had  a  good  claim  pri- 
or to  November  26,  1900.  Upon  this  point 
there  Is  no  direct  finding,  and,  if  It  be  con- 
tended that  it  la  indirectly  or  Inferentially 
found  against  tbe  defendant,  we  can  only 
repeat  that  such  finding  Is  not  only  in  con- 
flict with  the  evidence,  but  inconsistent  with 
the  allegations  of  the  complaint 

The  judgment  and  order  appealed  from 
are  reversed. 

We  concur:  SHAW,  J.;  VAN  DTKB,  J.; 
LORIGAN,  J.;  HENSHAW,  J. 

M£FABI«AND,  J.  (dlssentliiK).  I  dlnent 
and  adhere  to  the  <^iInion  heretofore  Tender- 
ed In  department  I  think  that  the  Judgment 
and  ordered  aHmled  from  ihotdd  be  afflrm- 
ed. 


CONTINENTAL  BUILDING  &  LOAN  ASS^N 

V.  WILSON  et  nx.  (Sac  1,176.)« 
(Supreiae  Court  of  California.   Sept  24, 1904^) 

EJECniE^fT— HUSBAND  AND  WIFS— ZSTOPPBt<— 
MOBTGAOEB— FINDIRoa— SOTnOIBNOT 
— BTATUIEB. 
1.A  finding  that  all  the  allegations  of  tiic 
complaint  are  true  except  aa  to  damages,  that 
all  the  all^ations  of  the  answer  are  untrue, 
that  all  the  allegations  of  the  cnN^-complaint 
are  untrue,  and  that  all  tbe  allegations  of  the 
answer  to  tbe  cross-complaint  are  true,  Is  not 
against  the  pleadings  and  evidence,  merely  be- 
cause plaintiff  admitted  some  of  tbe  allegati<ma 
of  the  defendant's  answer  <m  oncontroverted 
matters, 

.2.  Where  a  married  woman  signs  deeds  of 
trust  authoriring  payment  by  the  grantee  of 
incumbrances  on  her  land,  and  thereafter  re- 
ceives the  beneHts  of  anch  payment  sho  is  es- 
topped to  aay  that  she  did  not,  in  writing,  au- 
thori7fl  the  payment  of  thp  inmmbrances. 

3.  Civ.  Code,  |  2922,  providing  that  a  mort- 
gage cuu  be  created,  renewed,  or  extended  only 

•R«h«ftriDB  denied  October  24,  1904. 
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br  vritliiff  eneuted  with  the  formalities  reqnir* 
ea  in  the  caw  of  the  srant  of  real  property, 
and  sectioa  2424,  proviamg  tliat  every  transfer 
of  an  interest  in  property  other  than  in  trust 
as  Becurity  for  another  act  is  a  mortgage,  do 
not  prermt  the  application  of  an  estoppel 
asainst  a  married  woman  to  deny  that  she  did 
in  writing  authorize  the  payment  of  incum- 
'brancea  on  her  real  estate  by  the  grantee  in  a 
deed  signed  by  her  conveying  tbe  property  In 
trust,  expressly  authorising  the  payment  by  the 
grantee  of  such  incumbraoces. 

4.  The  grantee  In  deeds  of  trust  by  whldi  a 
married  woman  and  her  husband  authorised  the 
grantee  to  pay  ail  incambrances  on  tbe  land 
is  not,  noder  Code  Civ.  Proc.  f  1971,  requiring 
agents  for  the  transfer  of  property  to  be  au- 
thorised by  writing,  deprived  of  the  benefit  of 
the  provisions  ot  the  deeds,  in  ejectment  by  the 
erantee  against  the  husband  and  wife,  merely 
because  plaintiff  claimed,  in  its  answer  to  de- 
fendants*^ crosB-complalnt,  under  a  verbal  con- 
tract with  the  hnshand,  acting  for  himself  and 
wife,  in  relation  to  her  land,  that  certain  ad- 
vances were  to  be  distributed  in  a  given  amount  i 
pro  rata  under  each  deed ;  it  appearing  tihat  the 
deeds  of  trust  each  autiiorized  even  a  larger 
amount  to  be  distributed  thereto. 

6.  In  ejectment  by  the  grantee  in  certain 
deeds  of  trust  against  a  husband  and  wife,  (me 
of  the  princii>al  issues  was  that  plaintiff  agreed 
to  make  a  building  loan  of  $31,500,  and  that  on 
the  cmnpletion  of  the  four  buildings  in  question 
there  remained  in  plaintiff's  hands  $23,685 ;  that 
plaintiff  agreed  to  proceed  with  four  other  build- 
ings on  the  completion  of  these  four,  and  so  on 
to  tbe  completion  of  all ;  that  plaintiff  refused  to 
furnish  any  further  money,  by  reason  of  which 
defendants  were  prevented  from  performance  on 
their  part.  There  were  no  other  material  is- 
snes.  The  averments  of  tbe  answer  and  cross- 
omnplaint  wm  traversed  by  plaintiff  in  Its 
pleadings.  Hie  court  found  all  the  allegations 
of  the  defendants'  answer  and  cross-complaint 
were  untrue,  and  that  all  the  allegations  of 
plaintiCTs  pleadings  were  true.  Held,  that  a 
contention  that  the  court  failed  to  find  on  ma- 
terial issues  presented  by  the  pleadings  is  un- 
tenable. 

CommiBSioners*  Dedsion.  Department  1. 
Appeal  from  Superior  Court,  Placer  County; 
J.  SL  Prewett,  Judge. 

Action  by  tbe  Continental  Building  &  Loan 
Association  against  Charles  L.  Wilson  and 
wUe.  Judgment  fOr  plaintiff,  and  defendants 
appesL  Affirmed. 

Webb  ft  Creed,  Parcells  &  Brown,  and  F. 
P.  Tattle,  for  appellants.  L.  L.  Chamber* 
lain  and  Charles  Tuttle,  for  respondent 

OHIPMAN,  O.  B3ectment  The  verified 
complaint  alleges  ownership  and  right  of  '■ 
possession  of  certain  lots  (describing  them) 
in  the  city  of  Lincoln,  Placer  county;  that 
defendauts  have  excluited  and  do  now  ex- 
clude plaintiff  from  posBession,  to  plaintiff's 
damage  in  the  sum  of  $1,000.  Defendants  an- 
swered, denying  plaintiff's  ownership  and 
right  of  possession;  also  answered  by  way  of 
**a  second  and  further  defense";  and  also 
"by  way  of  cross-complaint."  Plaintiff  an- 
swered tbe  cross-complaint,  and  at  the  trial 
tbe  court  found  that  all  tbe  allegations  of  the 
complaint  are  true  except  as  to  damages, 
that  all  the  allegations  of  the  answer  are 
untrue,  that  all  the  allegations  of  tbe  cross- 
complaint  are  untrue,  and  that  all  the  alle- 
gations of  the  answer  to  the  cross-complaint 


are  true.  As  conclusion  of  law  the  court 
foimd  the  plaintiff  entitled  to  tbe  relief  ask- 
ed for  in  the  complaint,  "and  for  damages, 
which  are  fixed  at  $780."  Judgment  was 
accordingly  entered,  from  which,  and  from 
their  motion  for  a  new  trial,  defendants 
appeal. 

There  are  certain  admitted  facts  found  b^ 
tbe  court  which  may  be  first  stated:  On 
July  16,  1900,  defendants  executed  16  dif- 
ferent deeds  of  trust  to  secure  the  payment 
of  c^tatn  16  promissory  notes,  also  executed 
and  delivered  by  them  to  plaintiff,  each  for 
$1,960.  Bach  deed  of  trust  conveyed  cer- 
tain four  lots  in  the  city  of  LincokL  The 
money  borrowed  on  each  note  was  to  be  used 
in  constructing  a  dwelling  on  the  group  of 
lots  conveyed  by  the  deed  of  trust  given  to 
secure  said  notes.  The  notes  were  In  tbe 
form  usual  with  building  and  loan  associa- 
tions, and  showed  that  defendants  pledged 
certain  shares  of  the  capital  stock  of  plain- 
tiff company,  for  which  they  had  subscribed, 
as  further  security,  and  agreed  to  pay  for 
said  shares  the  principal  and  certain  Inter- 
est and  premiums  on  the  shares  and  Inter- 
est on  the  loan  monthly,  in  default  of  which 
plaintiff  had  the  right  to  treat  the  notes  as 
immediately  due  and  payable.  Tbe  deed  of 
trust  by  its  terms  was  to  secure  "all  amounts 
of  principal  hereafter  borrowed  by  said  gran- 
tors, •  •  •  not  exceeding  at  any  one  time 
$450.*'  Grantors,  agreed  to  pay  any  incum- 
brances (and  some  other  charges  named) 
there  might  be  then  upon  the  premises  or 
that  might  be  thereafter  imposed  thereon  as 
taxes,  etc..  In  default  of  which  plaintiff  was 
authorized  to  pay  the  same,  and  tbe  deed  of 
trust  was  to  be  security  therefor.  Four 
dwellings  were  erected  with  money  furnish- 
ed by  plaintiff,  and  defendants  having  de- 
faulted, as  was  claimed  by  plaintiff,  in  mak- 
ing certain  payments  stipulated  for  In  these 
four  promissory  notes  and  deeds  of  trust,  the 
property  was  sold  by  the  trustees,  and  deeds 
therefor  made  to  plaintiff,  and  these  deeds 
are  the  source  of  title  relied  on  by  plaintiff. 
The  controversy  arises  out  of  some  disputed 
points  in  what  constituted  the  agreement 
made  by  the  parties  contemporaneously  with 
the  execution  of  the  notes  and  deeds  of  trust, 
and  subsequently  thereto  touching  the  con- 
struction of  the  building  and  the  furnishing 
of  money  therefor  by  plaintiff.  The  plead- 
ings on  this  phase  of  the  case  are  very 
lengthy,  embracing  about  70  pages  of  the 
transcript-  The  agreement  as  set  forth  in 
defendants*  answer  and  cross-complaint  dif- 
fers materially  from  that  contained  In  that 
portion  of  plaintiff's  answer  "by  way  of  af- 
firmative defense  to  tbe  matters  and  things 
alleged  In  the  eross-complalnt  of  defend- 
ants" and  as  found  by  the  court.  The  evi- 
dence is  sharply  conflicting  on  controverted 
points,  but  there  is  evidence  sufficient  to  sup- 
port the  finding  that  the  allegations  of  plain- 
tifTs  answer  to  defendants*  crras-complaint 
are  true. 
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Stated  as  concisely  as  may  be,  there  was 
evidence  that  the  transaction  was  ae  fol- 
lows: Defendants  are  husband  and  wife, 
and,  being  desirous  of  erecting  dwelling 
bouses  on  certain  lots  In.  Lincoln,  defendant 
Charles  Wilson  (who  seems  to  have  conduct- 
ed all  the  negotiations  for  himself  and  wife, 
either  personally  or  through  their  broker, 
~one  Krlgbaum)  applied  to  plaintiff  for  a  loan 
of  $31,200;  that  being  the  estimated  cost  of 
16  dwellings  at  91,050  each.  After  much 
negotiation  plaintiff  agreed  to  make  the  loan, 
with  the  understanding  that  sufBdent  money 
would  be  furnished  to  pay  for  four  houses 
When  completed,  but  that  no  more  money 
would  be  furnished  until  these  houses  had 
been  eltbw  sold  and  this  money  repaid  or 
the  property  sold  to  parties  upon  part  pay- 
ment, balance  secured  by  mortgages  satis- 
factory to  plaintiff;  d^endants  meanwhile 
to  pay  the  monthly  interest  and  other  char- 
ges in  accordance  with  the  form  of  note  pre- 
scribed by  plaintiff,  and  defendants  also  rep- 
resenting title  clear,  and,  if  not  clear,  they 
were  to  make  it  so.  Sixteen  s^arate  notes 
and  deeds  of  trust  were  executed  and  at 
once  recorded,  although  no  money  was  to 
be  then  paid  over;  the  purpose  of  recording 
all  the  deeds  being  to  make  subordinate  any 
subsequent  liens  upon  the  lots.  An  abstract 
of  title  was  subsequently  furnished  by  de- 
fendants wlilch  disclosed  several  liens  on  the 
property,  which  defendant  Charles  Wilson 
represented  could  and  would  be  removed  for 
|4,000.  Further  proceedings  were  thereupon 
suspended,  and  plaintiff  refused  to  go  for- 
ward with  the  business,  unless  defendants 
would  cause  these  prior  Hens  to  be  dischar- 
ged. Later  along  defendant  Charles  Wilson 
r^resented  that  defendants  had  made  all 
possible  effort  to  raise  the  money  without 
success,  and  appealed  to  plaintiff  to  advance 
it,  which  plaintiff  finally  consented  to  do, 
and  thereupon  paid  off  these  Hen  holders, 
furnishing  $4,000  therefor  to  defendants  un- 
der an  agreement  with  Wilson,  acting  for 
himself  and  wife,  that  this  sum  should  be 
secured  by  the  deeds  of  trust  by  apportion- 
ing $250  to  each  group  of  four  lots  covered 
by  a  deed  of  trust,  and  this  advance  was  to 
be  treated  as  part  of  the  fund  to  be  furnish- 
ed in  building  the  houses,  and  any  shortage 
of  money  required  for  that  purpose  was  to 
be  furnished  by  defendants.  This  arrange- 
ment was  conditional  to  furnishing  any  mon- 
ey for  the  construction  of  any  of  the  build- 
ings, and  the  $4,000  was  paid  to  the  Union 
Trust  Company  of  San  Francisco  on  August 
15,  1900,  about  one  month  after  the  deeds  of 
trust  had  been  executed  and  recorded;  the 
various  docum^ts  effecting  releases  having 
been  placed  there  in  escrow  by  the  arrange- 
ment of  Wilson  and  wife.  These  documoita 
show  that  they  represented  Judgments,  mor1>- 
gages,  or  pending  actions  incumbering  the 
property,  and  In  which  Mrs.  Wilson  and  her 
husband  were  debtor  parties.  Witness  Oor- 
bin  testified  that  no  tnterest  was  to  be  char- 


ged, or  was  charged,  except  on  money  actu- 
ally advanced;  that  Wilson  represented  that 
each  building  and  Its  lots  would  sell  for 
$3,000,  which  would  pay  the  loan  and  leave 
defendants  $500  or  $600  or  more  profit;  that 
Wilson  represented  himself  to  be  worth  $25,- 
000  to  $50,000;  that  the  whole  amount  due 
plaintiff  July  15,  1901,  on  these  four  houses, 
excluding  the  $4,000  advanced  to  remove 
incumbrance  was  $8,525.36.  Ttiis  sum  Is 
made  up  of  various  items,  some  or  all  of 
which  are  enumerated  by  witness  Corbin, 
and  he  testified  that  he  "furnished  Wilson  a 
segregated  statement  of  each  building,  show- 
ing the  amount  due  on  each  building."  He 
further  testified:  "We  did  not  go  on  and 
build  four  more  buildings,  be<^nse  Wilson 
did  not  comply  with  his  portion  of  the  agree- 
ment to  put  money  Into  the  buildings  him- 
self. He  did  not  pay  any  attorney's  fees, 
and  paid  nothing  on  tlie  Insurance  policies, 
paid  nothing  for  recording  fees,  paid  no  in- 
stallment of  Interest  and  premium,  and  did 
not  sell  the  houses.  He  did  not  pay  us  a  five 
cent  piece  from  the  time  we  entered  into  the 
original  contract  with  him  up  to  the  clos- 
ing of  that  contract."  Corbin's  testimony  as 
to  the  agreem^t  is  corroborated  by  that  of 
witness  Krlgbaum,  defendants'  agent,  wit- 
ness Harding,  a  director  of  plaintifTs  corpo- 
ration, witness  J.  Ii.  Wilson,  a  contractor, 
and  witness  Armitage. 

1.  It  is  urged  that,  because  the  pleadings 
of  plaintiff  admitted  some  of  the  allegations 
of  defendants'  answer,  the  omnibus  finding 
that  all  the  allegations  of  defendants*  an- 
swer are  untrue  Is  against  the  pleadings 
and  evidence,  and  brings  the  finding  within 
the  rule  of  Krug  v.  Brewing  Co.,  129  Cal. 
322,  61  Fac.  1125;  in  other  words,  that  the 
finding  in  effect  is  "that  all  the  allegations 
of  the  answer  so  far  as  they  are  Inconsistent 
with  the  allegations  of  the  complaint,  and  all 
the  allegations  of  the  cross-complaint  so  far 
as  tbey  are  inconsistent  with  the  answer 
thereto,  are  not  true" — a  form  of  finding  con- 
demned in  the  case  cited.  We  do  not  think 
that  the  admissions  In  plaintiff's  pleadings 
pointed  out  In  defendants'  brief  lead  to  the 
result  suggested.  The  first  Is  where  the 
agreement  to  loan  defendants  $31,200  Is  ad- 
mitted. But  the  answer  "denies  that  the 
same  was  to  be  paid  either  In  the  manner  or 
at  the  times  in  the  said  cross-comi^int  men- 
tioned," and  the  answer  proceeds  to  set  forth 
what  the  agreement  was.  There  la  no  con- 
troversy as  to  the  amount  which  plaintiff 
agreed  to  loan,  but  rather  upon  the  terms 
upon  which  it  was  to  be  furnished  from  time 
to  time.  The  other  admission  admits  the 
matters  contained  In  paragraph  5  of  the 
cross-complaint,  which  sets  forth  the  execu- 
tion of  the  notes  and  deeds  of  trust,  about 
which  there  is  no  controversy.  The  admis- 
sion Is  followed  by  the  averment  that  "they 
were  delivered  to  plaintiff  by  defendant;  and 
plaintiff  accepted  the  same,  on  the  terms  and 
conditions  ha«lnafter  mentioned;  but  plains 
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tiff  denies  that  it  accepted  tbe  said  promls- 
Bory  notes  or  deeds  of  trust  except  upon  the 
terms  berelnafter  stated."  The  flndinga  pre- 
sent no  such  difflcalt7  as  they  did  in  Krug 
T.  Brewing  Co.,  snpra. 

2.  It  la  contended  that  the  sale  under  the 
deeds  of  trust  was  premature  and  void,  for 
tbe  reason  that  defendants  were  not  In 
default  at  the  time  of  said  sale.  It  Is  claim- 
ed that  the  four  loans  aggregated  $7,800 
($1,950  each),  and  that  but  |7,515  was  paid 
for  the  four  houses;  that  plaintiff,  there- 
fore, had  sufficient  money  on  hand  under  tbe 
loan  to  pay  all  dues,  premiums,  and  Inter- 
est, and  it  was  plaintiff's  duty  to  apply  It 
to  these  charges—citing  section  1479,  Clr. 
Code:  Monroe  t.  Fohl,  72  Cal.  568,  14  Pac. 
S14;  Bank  t.  Theln  (Sup.)  28  N.  Y.  Supp. 
232.  Conceding  that  defendants  were  enti- 
tled to  bare  any  money  applied  standing  to 
their  credit  on  the  loans,  the  difference  be- 
tn-een  $7,800  and  $7,515  would  be  but  $285. 
while  the  erldence  shows  that  tbe  dues,  pre- 
mium, and  Interest  due  August  28,  1900,  on 
advances  made  to  that  time,  amounted  to 
$327.tI0,  and  on  December  5,  1900,  like  char- 
ges amounted  to  $218.14,  not  to  speak  of  ad- 
vances in  addition  to  the  contract  price  on 
tbe  buildings. 

3.  It  is  contended  that  the  Hen  attempted 
to  be  created  by  the  advancement  of  the  $4,- 
000,  distributed  among  the  16  loans,  was 
invalid  tiecause  contrary  to  the  statute  of 
frauds.  With  this  may  be  considered  the 
further  point,  namely,  that  In  no  event  could 
this  advancement  operate  as  a  lien  upon 
Mrs.  Wilson's  property  without  her  consent 
thereto  expressed  la  writing,  and  her  bus- 
baod  had  no  aathority  in  writing  to  cbarge 
her  as  agent  and  as  required  by  section  1971, 
Code  Civ,  Proc.  The  agreement  was  that 
the  money  loaned  was  to  be  used  in  the  con- 
Btraction  of  certain  houses.  Bach  of  the 
deeds  of  trust  provided  for  advances,  be- 
yond the  principal  amount  to  be  loaned,  for 
which  the  property  was  made  security.  Aft- 
er tbe  deeds  were  executed  It  was  found, 
as  above  shown,  that  certain  Incumbrances 
rested  on  the  property,  placed  there  by  de- 
fendants, which  they  agreed  should  be  re- 
moved before  any  money  was  paid  on  the 
loan.  Defendants  found  themselves  unable 
to  do  this,  and  plaintiff  advanced  the  money 
necessary  for  the  purpose.  Mrs.  Wilson  must 
be  charged  with  notice  of  tbe  negotiations, 
tor  she  signed  papers  that  were  placed  In  es- 
crow, to  effect  the  release  of  the  property, 
and  the  discharge  of  these  Hens  inured  to  her 
benefit  as  well  as  that  of  her  husband.  Be- 
sides the  deeds  of  trust  expressly  provided 
that  defendants  should  pay  "all  Incumbran- 
ces now,  subsisting  or  which  may  hereafter 
subsist,"  etc.,  on  the  granted  premises,  in 
default  of  which  the  trustees  "may  at  such 
time  as  they  deem  best,  *  *  *  pay  and 
dischsige  all  •  ♦  •  Hens  and  Incumbran- 
ces, •  •  •  and  these  trusts  shall  contin- 
ue as  security   *  «   •  for  all  money  laid 
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out  and  expended  by  virtue  hereof."   In  ad 
dltiou  to  these  general  provisions  in  each 
deed  of  trust,  there  was  also  one  covering 
"all  amounts  hereafter  borrowed  by  said 
'  grantors  from  said  association  during  the 
I  coutlnoance  of  these  trusts,  not  exceeding  at 
j  any  one  time  four  hundred  and  fifty  dol- 
I  lars." 

I     Mrs.  Wilson,  having  signed  the  deeds  of 
i  trust,  and  having  taken  part  personally  In 
!  placing  the  matter  of  the  incumbrances  In  the 
'  hands  of  the  trust  company  to  be  paid,  and 
;  having  received  the  benefit  of  that  payment, 
;  cannot  be  heard  now  to  say  that  she  did  not 
j  authorize  It  In  writing.    The  clearing  off  of 
1  these  Incumbrances  was  made  a  condition 
I  precedent  to  furnishing  any  money  for  the 
I  buildings.  Mrs.  Wilson  will  not  now  be  per- 
mitted to  say  that  these  advances  were  not 
secured  by  the  deeds  of  trust.  This  view  is 
In  no  sense  Inconsistent  with  the  doctrine  of 
I  the  cases  cited  by  defendants  (Porter  v.  Mul- 
i  ler,  53  Cal.  677;  s.  c,  112  Cal.  355,  44  Pac 
729),  or  tbe  provisions  of  the  Code  as  to  cre- 
ating or  renewing  a  mortgage  (Civ.  Code, 
§§  2922,  2924).    Nor  Is  plaintiff  deprived  of 
tbe  benefit  of  the  provisions  of  the  deeds  of 
:  trust  because  plaintiff  claimed  In  Its  answer 
I  under  a  verbal  contract  with  Wilson,  acting 
i  for  himself  and  wife,  that  the  $4,000  aijvan- 
j  ces  were  to  be  distributed  among  all  the 
I  deeds  of  trust,  $250  to  each.   There  was  no 
{  waiver  by  plaintiff  of  Its  lieu  under  the  deeds 
i  of  trust,  and  the  agreement  was  in  harmony 
with  their  provisions.  Each  of  tbe  four  deeds 
of  trust  authorized  an  advance  of  $450  at  one 
time,  and  tbe  agreement  to  apportion  $250 
I  to  each  deed  of  trust  was  more  favorable  to 
:  defendants  than  the  deeds  themselves, 
j     4.  Finally  It  Is  claimed  that  the  court  faU- 
i  ed  to  find  upon  material  Issues  presented  by 
I  the  pleadings.  There  are  no  material  Issues, 
{  except  such  as  arise  out  of  the  agreement  al- 
!  ready  referred  to.    One  of  the  principal  is- 
;  sues  presented  by  defendants'  answer  and 
I  ni-oss-complaint  was  that  plaintiff  agreed  to 
I  loan  tbe  entire  sum  of  $31,500,  and  that  up- 
j  on  the  completion  of  the  four  buildings  there 
[  remained  In  plaintiff's  hands,  which  belong- 
ed to  defendants,  the  difference  between  that 
amount  and  $7,515,  advanced  for  tbese  four 
\  buildings,  or  $23,685;  that  plaintiff  by  Its 
agreement  was  to  proceed  with  four  other 
I  buildings  on  the  completion  of  these  four, 
I  and  so  to  the  completion  of  all;  that  plain- 
;  tiff  refused  to  furnish  any  further  money, 
I  by  reason  of  which  defendants  were  prevent- 
I  ed  from  performance  on  their  part.  These 
and  other  averments  of  defendants'  answer 
and  cross-complaint  were  traversed  by  plain- 
tiff in  its  answer.   The  court  found  that  ail 
the  allegations  of  the  defendants'  answer 
and  cmss-complalnt  were  untrue,  and  aU  tbe 
allegations  of  plaintiff's  answer  thereto  were 
true.   It  seems  to  us  that  every  material  Is- 
'  sue  arising  mider  tbe  pleadings  was  thus  dis- 
;  posed  of.   Defendants'  allegations  having  no 
i  foundation  in  fact  to  rest  upon  as  affecting 

Digitized  by  GooqIc 


2aS  TO  PACIFIG 

the  deeds  of  trust  other  than  the  tour  un- 
der which  plaintiff  was  claiming,  the  court 
was  not  called  upon  to  make  any  disposition 
of  these  other  notes  and  deeds  of  trust. 
Plaintiff  claimed  nothing  under  them,  and 
answered  aa  to  them,  to  meet  the  claim  of 
tiefendants,  that  plaintiff  (ailed  to  advance 
the  money  it  had  agreed  to  advance,  and  to 
show  that  the  sale  under  the  trust  deeds  was 
not  premature.  The  Issue  presented  by  plain- 
tiff was  its  title  and  right  of  possession  to 
the  IG  lots  in  question  and  no  others.  De- 
feudants  having  failed  to  maintain  the  de- 
fense arising  out  of  their  alleged  agreement 
as  to  the  entire  transaction,  there  remained 
no  right  of  the  respective  parties  as  to  these 
outstanding  notes  and  deeds  of  trust  to  be 
determined,  further  than  was  done  by  the 
court  in  its  Judgment  "that  defendants  are 
not  entitled  to  recover  anything  from  plain- 
tiff by  their  cross-complaint  on  file  here- 
in, and  that  defendants  take  nothing  by  the 
same." 

We  advise  that  the  jodgmrat  and  order 
be  affirmed. 

We  concur:   GBAT,  C;  COOFBB,  G. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  <urder  appealed 
from  are  affirmed:  SHAW,  J.;  VAN  DYKB, 
J.i  ANGBLLOTTI,  J. 


CATFORD  V.  METROPOLITAN  LIFE  INS. 

GO.    (S.  F.  3,699.) 

(Supreme  Court  of  CaHfomia.   Sept.  21.  1904.) 

LIFE  INSUBANCE— TAtLURB  TO   PAT  PBTMrUH. 

1.  Under  the  provisions  of  a  life  poliry  that, 
U  any  installment  of  premiam  be  not  paid  when 
doe,  the  policy  shall  b«  void;  that  all  pre- 
miums are  payable  yearly  in  advance,  but  when 
paid  In  semiannual  Installments  any  part  re- 
maining unpaid  at  maturity  of  the  poli<7 
■hall  be  deducted,  but  that  this  provision  shall 
not  affect  the  provision  respectiuf  forfeiture 
for  noapayment  of  installment  of  premium; 
and  thnt  a  grace  of  one  month  will  be  allowed 
in  the  payment  of  the  "second  annoal  or  any 
subsequent  premium" — the  policy  Is  void  where 
only  uie  first  semiannnai  premium  Is  paid,  and 
insured  dies  IS  days  after  the  second  semian- 
nual Installment  has  become'  doe. 

"  Gommlssloners*  Decision.  Department  2. 
Appeal  from  Superior  Gourt,  City  and  Coun- 
ty of  San  Francisco;  Frank  J.  Uuiasky, 
Judge. 

Action  by  Hannah  Cayfiord  against  the 
Metropolitan  Life  Insurance  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Page,  McCutcben  &  Knight,  for  appellant 
Vnn  Ness  St  Redman,  for  respondent. 

SAIITH,  C.  Judgment  was  entered  for 
the  plaintiff  on  demurrer  to  the  complaint 
The  suit  was  brought  on  a  policy  of  in- 
finrance  executed  by  the  defendant  to  plain- 
tiff's husband,  of  date  Mareb  'M,  1002.  The 
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policy  was  made  payable  to  the  plaintiff, 
if  living  at  the  time  of  his  death;  other- 
wise, to  the  legal  reinreseutative  of  the  in- 
sured. The  payment  of  the  first  "semiannual 
premium"  is  acknowledged  In  the  policy. 
The  seccmd  semlaonaal  inatallmeat  which 
by  the  terms  of  the  contract  became  due 
September  aoth  of  the  same  year,  was  not 
paid;  and  the  Insured  died  IS  days  tbere- 
after. 

The  tM-ms  of  the  poUcy,  ao  far  as  material, 
are  as  follows: 

The  "Metropolitan  Life  Insurance  Com- 
pany, *  *  *  in  consideration  of  the 
semiannual  premium  of  thirty  dollars  and 
ten  cents,  on  or  before  the  delivery  of  tills 
policy,  and  of  a  like  amount  on  or  before 
the  twentieth  day  of  March  and  Septem- 
ber in  eacb  and  every  year  during  the  con- 
tinuance of  this  policy,  not  to  exceed  twenty 
years,  doth  hereby  agree.  In  the  event  of 
the  death  of  the  said  insured  within  twenty 
years  from  the  date  hereof,  subject  to  the 
conditions  set  forth  on  the  reverse  aide 
hereof,  each  and  all  of  which  are  hereby 
made  a  part  of  this  contract,  and  are  con- 
tracted by  the  insured  and  assured  to  be 
part  thereof  as  fully  as  if  herein  recited, 
to  pay  at  Its  home  office,  In  the  city  of  New 
York,  the  sum  of  one  thousand  dollars  to 
Hannah  Cayford,  wife  of  the  insured,"  etc 

"Conditions  referred  to  on  the  face  of  this 
policy  as  part  of  this  contract:    •   •  • 

"Third.  If  *  •  •  any  premium  or  In- 
8taUmi>nt  of  premium  be  not  paid  when 
due,  this  policy  shall  be  xoiA  and  all  proni- 
ums  paid  shall  be  forfeited  to  the  company, 
except  as  provided  below.   •   •  • 

"Fifth.  •  •  •  All  premiums  are  con- 
sidered payable  yearly  in  advance,  but  when 
paid  In  semiannual  or  quarterly  installments, 
that  part,  if  any,  which  remains  unpaid  at 
the  maturity  of  the  policy  shall  be  deduct- 
ed; but  this  provision  does  not  affect  the 
provisions  of  the  third  paragraph  respecting 
forfeiture  for  nonpayment  of  installment  of 
premium. 

"Concessions:  •  •  *  Fonrtli.  -A  grace 
of  one  month  will  be  allowed  in  the  pay- 
ment of  the  second  annual  or  any  subse- 
quent premium  due  on  this  policy,  subject 
to  an  Interest  charge  at  the  rate  of  five  pa 
cent  per  annum  for  the  number  of  days 
during  which  the  premium  remains  due  and 
nnpald.  The  policy  will  remain  in  force 
during  the  month  of  grace,  and  the  unpaid 
premium,  with  interest  as  above,  wUl  be 
deducted  from  the  amount  payable  hereun- 
der In  the  event  of  the  deaUi  of  the  insured 
during  the  grace  period." 

In  view  of  the  express  provisions  of  the 
contract,  the  Judgmeut,  we  think,  was  un- 
warranted. By  the  express  terms  of  the 
third  condition,  the  policy  became  void,  and 
the  premium  paid  was  forfeited,  upon  the 
failure  of  the  InstU'ed  to  pay  the  secmid 
seuianiinal  premium  when  it  became  due. 
Joyce  on  Insnrance,  g  1109;  Methrin  r.  Fl- 
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(Mltj  Mut  Lite  Ina  Co..  129  Gal.  251,  61 
Vac.  1112.  Nor  Is  tbe  case  in  aii7  way  at- 
fected  by  the  ptovl^on  of  tlie  policy  con- 
ceding "a  grace  of  one  jnontb  *  *  *  in 
the  payment  of  the  aacond  annual  or  any 
suboeQuoit  i»mntaan  dne  on  the  policy." 
This  proTialtm  la  explained  by  the  prorision 
in  the  fifth  eondftlon  of  tiie  policy  that 
"all  xffeminma  are  considered  payable 
yearly  in  adTance^^  which  clearly  deflnea  the 
terma,  '*tlie  aeoond  annnal"  and  "ai^  sab- 
sequent  preminin."  Obvionaly,  the  proviBiou 
appUea  only  to  the  second  annual  payment 
tone  at  the  beginning  of  the  second  yeai), 
and  to  premiums  subaequent  thereto. 

We  adTiee  that  the  Judgment  appealed 
from  be  reversed,  and  the  cause  remanded, 
with  dlreetiona  to  tiie  court  below  to  sns- 
taln  the  demurrer  to  the  complaint 

We  concur:  OKAY,  C;  GHIPMAN,  a 

For  the  reasons  glTen  in  the  foregoing 
opinion,  the  Judgment  ai^aled  from  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  sustain  the 
demurrer  to  the  complaint:  McFABLAND, 
J.;  HEKSHAW,  J.;  LOBIGAN.  J. 


HOWE  T.  SOUTHRGT  «t  aL   (Sac  1,133.) 
(Supreme  Court  of  California.    Sept.  21,  1904.) 
acHOOX.  DianiOTB  —  j'CDamfTS— cou.atekai. 

ATUCK— FBBVOBK&nO— MANDAKUS 

— ^IKTBBE8T. 

1.  A  nonappealable  judgmeDt  awarding  costs 
Bgalnat  a  scdooI  dlatrfct  is  not  subject  to  col- 
lateral attack,  on  the  ground  that  the  diatrfct 
was  not  liable  fta  caeti,  In  aundanma  to  com- 
pel the  trustees  of  the  district  to  perform  the 
jadgment. 

2.  Where  a  indgment  against  a  school  district 
did  not  proTioe  for  Interest,  interest  could  not 
be  awarded  on  a  written  mandate  Issued  to  com- 
pel the  trustees  of  the  district  to  petfono  the 
jadgmeot. 

Commlaslonns'  Declrion.  D^artment  2. 
Amieal  from  Superior  Coor^  San  Joaquin 
County;  Geo.  F.  Buck,  Ju^e. 

Mandamus  on  petition  of  G.  B.  Howe 
agalnat  J.  M.  Bouthray  and  others.  From  a 
Judgrment  In  favor  (tf  defendanba,  petitioner 
appeals.  Reversed. 

A.  H.  Carpenter,  for  appoUant  OL  W. 
Nort«»,  for  rei^ndents. 

OBAT.  O.  la  a  BiUt  originally  commmeed 
In  the  Justice^  court  for  $290,  and  after- 
vrards  appealed  to  the  superior  court,  the 
aiq^llant  obtained  Judgment  in  the  latter 
court  against  the  Fair  Oaks  school  district, 
in  Son  Joaquin  county,  for  and  costs, 
taxed  at  f ISlJiO.  The  trustees  of  said  school 
district  offered  to  pay  the  ¥55,  but  refused 
to  pay  the  costs.  This  action  is  brought  to 
obtain  a  writ  of  mandate  compelling  the  trus- 
tees (tf  said  district  to  Issue  to  appellant  the 
prop^  order  or  reqniaitlon  upon  the  county 
siqwciatendent  of  schools  of  said  county  for 


the  entire  amount  of  said  Judgment  and  1^1 
Interest  thereon.  After  a  hearing  the  court 
dttiled  appellant's  petition,  and  the  lattw 
appeals  from  the  Jiidgmoit. 

We  think  the  petition  should  have  been 
granted.  Bespondents  aeem  to  concede  that 
the  Judgment  tor  the  $5S  waa  valid.  They 
contend,  however,  that  the  court  had  no  Ju- 
risdiction or  power  to  award  costs  against  a 
school  district  We  do  not  think,  however, 
that  the  case  presents  a  question  of  Jurisdic- 
tion. Whether  or  not  the  si^rior  court 
should  have  taxed  the  coats  against  the* 
school  district  waa  a  question  of  law  neces- 
sarily Involved  In  the  original  case,  and  there 
can  be  no  doubt  that  It  was  within  the  juris- 
diction of  tlie  8i4>erIor  court  to  decide  that 
question.  The  case  having  been  appealed 
from  the  Justices*  court,  the  decision  of  the- 
superior  court  was  final.  It  cannot  be  re~ 
viewed  on  appeal,  for  there  Is  no  further 
appeal  allowed.  Nw  will  a  review  be  per- 
mitted upon  this  application  for  a  writ  of 
mandate.  The  writ  of  mandate  Is  "issued 
by  any  court,  except  a  Justice's  or  police 
court,  to  any  inferior  tribunal,  corporation, 
board  or  person,  to  compel  the  performance 
of  an  act  which  the  law  q>ecially  enjoins,  as 
a  duty  resulting  from  an  office,  trust  or  sta- 
tion.'* 'Code  aiv.  Proc.  |  lOKS.  There  Is 
nothing  tn  this  provisioa  to  Indicate  that  the 
defendants  can  avail  themselves  of  the  po- 
sition which  they  now  occiq>y  to  review  the 
decision  of  the  court  in  the  wiglnal  action 
upon  the  questions  of  law  which  do  not  to- 
volve  the  Jurisdiction  or  power  of  the  court 
to  act  in  the  matter.  If  the  court  had  deter^- 
mlned  in  the  origlital  action  that  the  costs- 
could  not  be  assessed  against  the  district, 
the  respondents  would  not  now  be  contend- 
ing that  the  court  had  no  Jurisdiction  to  so 
decide.  If  It  did  have  Jurisdiction  to  decide 
the  matter  either  way.  It  had  equal  Jurisdic- 
tion to  decide  It  the  other  way.  Jarlsdictlonv- 
In  cases  of  this  character,  implies  tbe  power 
of  the  court  to  decide  a  question  wrong  as 
well  as  right  It  Is,  therefore,  not  necessary 
for  us  here  to  determine  whether  the  costs 
should  have  been  asseseed  against  tbe  dis- 
trict or  not.  This  Is  a  collateral  attack  upoii 
the  Judgment  In  the  original  case,  and  we 
can  go  no  fartber  here  than  to  detenntoe 
whether  the  judgment  Is  void  or  not.  The 
court  having  acquired  jurisdiction  of  tbe  sub- 
ject-matter and  of  the  parties.  Its  judgment 
is  not  void  for  a  mere  erroneous  decision  of 
a  question  of  law,  however  important  that 
question  may  be.  The  Judgment  bavInR 
been  rendered  by  a  court  of  competcot  aud 
final  jurisdiction.  It  fixes  the  liability  of  tbe 
district,  and  from  this  arises  the  duty  In  ta<» 
board  of  trustees  to  issue  to  appellant  the 
necessary  requisition  to  satisfy  the  original 
Judgment 

As  to  the  matter  of  Interest,  it  does  nut 
appear  from  the  petition  herein  that  any  in- 
terest was  provulpd  for  in  the  Judgment  en- 
tered In  the  original  suit   Mandamus  doL>s 
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Qot  Ue  to  enforce  tHe  obligation  of  contracts, 
but  only  to  enforce  tbe  performance  of  an 
act  wblch  tbe  law  specially  enjoins.  In  tbls 
case  it  can  go  no  farther  tiian  to  compel  tbe 
board  to  lasae  Its  requisition  for  the  exact 
amount  of  the  judgment  It  connot  deter- 
mine whether  the  obligation  rests  upon  the 
district  to  pay  Interest  upon  the  judgment, 
for  such  Is  not  the  office  of  the  writ  of  man- 
date. Barber  t.  Mulford,  117  CaL  356^  49 
Pac.  206. 

We  advise  that  the  Judgment  be  reversed, 
with  directions  to  the  court  below  to  Issue 
the  writ  in  accordance  with  the  foregoing 
opinion. 

We  ooncnr:  HARRISON,  O.;  COOPBR,  a 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  Is  reversed,  wltb  di- 
rections to  the  court  below  to  issue  the  writ 
In  accordance  with  the  forgoing  opinion: 
HENSHAW,  J.;  McFABLAND.  J.;  LORI- 
GAN,  J. 


MoCARTT  v.  BOUTHERN  PAC.  CO.  et  &I. 
(CITY  OF  SACRAMENTO,  Inter- 
vener; Sac  1,200-1.202.)*  ■ 

(Supreme  Court  of  Callfonila.  SepL  19,  1904.) 
NEW  TBIAL— BEVnw— nNDINO. 
1.  Where,  In  an  action  against  certain  railway 
companies  and  a  city  to  quiet  title  to  a  levee 
and  to  enjoin  its  use,  the  city  claimed  title 
thereto  by  estoppel,  adverse  possession,  eta,  and 
the  railway  companies  claimed  under  the  city 
and  by  grant  of  the  state  legislature,  etc.,  and, 
notwithstanding  tbe  evidence  showing  a  long 
G<mtinued  use  of  the  levee  by  the  defendants 
was  conflicting  as  to  whether  the  use  was  under 
assertion  of  right  and  therefore  adverse,  and 
that  defendant  railway  companies  had  expended 
large  sums  of  money  on  the  levee  with  tbe 
knowledge  and  acquiescence  of  plaintiff  and  his 

Eredecessors,  etc.,  the  court  made  a  single  find- 
ig  that  defendants  had  no  right,  title,  or  in- 
terest in  or  to  any  part  of  the  land,  or  any 
easement  over  the  same,  an  order  granting  a 
new  trial  was  not  erroneous. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;  F.  B.  Ogden,  Judge. 

BUI  by  Daniel  McCarty  against  the  South- 
ern Pacific  Company  and  others  and  the  city 
of  Sacramento,  Intervener.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendants  and  in- 
tervener appeal,  and  from  an  order  granting 
a  new  trial,  plaintiff  appeals.  Affirmed. 

J.  H.  McKnne,  for  ^pellants.  8.  Lnfee 
Howe  and  A.  A.  De  Ugne,  for  Intervener. 
Devlin  ft  Devlin,  for  respondents  S.  P.  R. 
R.  Go.  and  0.  P.  R.  B.  Co.  Bums  ft  Ford 
and  A.  h.  Shinn,  for  defendants. 

HEXSHAW,  J.  The  action  was  commen- 
ced by  plalntiCF  to  qolet  his  title  to  a  tract 
of  land  situated  In  tbe  county  of  Sacramento 
commonly  known  as  the  "Norrlstown  Tract" 
So  far  as  the  defendants  and  the  Intervener, 


•SebearlDg  denied  October  19,  luot 


the  dty  of  Sacramento,  are  concerned,  the 
dispute  Is  over  a  strip  of  this  land,  165  feet 
wide,  running  through  tbe  tract  in  a  north- 
erly and  southerly  direction.  This  strip  of 
land  constitutes  a  part  of  the  levee  of  tbe 
city  of  Sacramento,  and  on  tbe  levee  are, 
and  for  many  years  Iiave  been,  steam  rail- 
road tracks,  now  controlled  and  operated  by 
the  Southern  Padflc  Company.  By  his  ac- 
tion plaintiff  sought  a  Judgment  ttiat  tbe  de- 
fendants the  Southern  Pacific  Company  and 
Central  Pacific  Railroad  Company  have  no 
right  of  way,  easement,  or  frantdilBe  on  the 
levee  of  tbe  dty  of  Sacramento  located  on 
the  land,  and  an  injunction  enjoining  them 
from  operating  -trains  thereon.  Many  years 
prior  to  this,  the  city  of  Sacramento  had 
granted  franchises  to  the  predecessors  of  de- 
fendants to  lay  tracks  and  operate  trains 
on  the  levee,  and  accordingly  the  city  inter- 
vened, contending  that  it  was  the  owner 
in  fee  of  the  levee  and  of  tbe  strip  of  land 
upon  wblcb  It  was  built.  No  controversy 
arises  between  the  Intervener  and  the  de- 
fendants. They  make  common  cause  against 
the  claims  of  plaintiff.  The  trial  court  gave 
Judgmmt  for  the  plaintiff,  holding  that  the 
defendants  had  no  right  of  way  on  the  levee, 
and  enjoined  them  from  going  on  It  It  fur- 
ther adjudged  that  the  city  did  not  own  tbe 
fee  of  the  levee  and  the  land  on  which  It  was 
constructed,  bnt  bad  an  easement  over  tbe 
land  for  levee  purposes  only,  wblch  bad  been 
acquired  by  prescription.  From  this  Judg- 
ment tbe  defendants  and  intervener  appeal- 
ed. The  defendants  also  moved  for  a  new 
trial,  and  their  motion  was  granted.  From 
this  order  the  plaintiff  appeals.  The  situ- 
ation thus  presented  Is  an  appeal  by  defend- 
ants from  an  adverse  Judgment,  wblcb  has 
been  vacated  by  the  trial  court's  order  for 
a  new  trial,  and  an  appeal  by  the  plaintiff, 
in  whose  favor  tbe  Judgment  ran,  in  re- 
sistance of  the  court's  order  for  a  new  trial. 
If  the  order  granting  a  new  trial  is  to  be 
sustained,  It  Is  wholly  Inutile  to  consider  the 
appeal  from  tbe  Judgment,  as  upon  new  trial 
entirely  different  findings  and  conclusions 
may  be  reached. 

A  brief  exposition  of  the  claims  of  tbe  de- 
fendants and  Intervener  will  serve  to  throw 
light  upon  the  material  matters  in  dispute. 
At  a  very  early  day,  and  to  protect  the  city 
of  Sacramento  from  flood  waters,  a  levee 
was  built  upon  this  land.  It  was  then  own- 
ed by  tbe  predecessors  in  title  of  plaintiff. 
The  city  of  Sacramento  contends  that  it  ac- 
quired absolute  title  In  fee  to  the  land  over 
which  this  levee  was  constructed  by  condem- 
nation proceedings,  by  adverse  title  and  pre- 
scription, by  exercise  of  its  police  power,  and 
by  estoi^l  raised  against  plaintiff  to  dis- 
pute Its  title.  Further,  that  if  it  be  not  the 
owner  in  fee,  It  stlH  Is  the  owner  of  a  per- 
petual easement  for  levee  purposes,  and  for 
all  uses  and  purposes  Incidental  and  bene- 
ficial thereto,  which  easement  has  the  same 
sources  and  origin  as  those  Just  recited  touch- 
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Ing  the  title  In  fee.  The  defendant  railroad 
companies  based  their  ilfht  to  the  uae  of 
tbe  track  upon  the  levee  upon  a  franchise 
from  the  board  of  snperrlsors  of  the  city  and 
county  of  Sacramento,  upon  a  contract  and 
a^ement  with  the  board  of  city  levee  com- 
missioners, upon  a  grant  from  the  Legisla- 
ture of  the  state  of  California,  uiron  a  pre- 
scriptive right,  and  by  the  acquiescence  and 
laches  of  plaintiff.  It  further,  and  among 
other  claims  and  contentions  not  here  neces- 
sary to  specify,  Insists  that  if  the  ci^  of 
Sacramento  be  the  owner  In  fee  of  the  strip, 
or  of  a  perpetual  easement  for  levee  purposes 
over  it,  that  defendants*  right  to  operate  a 
track  upon  the  levee  cannot  be  questioned 
In  an  action  such  as  this,  where  the  plaintiff 
seeks  possession;  'that  defendants  are  using 
the  easement  only,  and  that,  as  plaintiff  fa 
not  entitled  to  the  possesaion  of  the  levee 
against  tbe  city,  he  is  not  entitled  to  It  as 
against  one  claiming  under  the  city;  that  all 
objections  to  the  validity  of  the  franchise 
or  franchises  granted  to  the  predecessors  In 
interest  of  the  defendants  must  be  made  In 
direct  proceedings  Instituted  by  tbe  Attor- 
ney General  In  the  name  of  tbe  state;  that 
the  track  in  question  Is  a  part  of  tbe  railroad 
system  of  defendants,  and  has  been  such 
since  its  construction  in  1869;  that  it  Joins 
the  main  line  of  tbe  Central  Paddc  Company 
running  to  Ogden  and  tbe  mala  line  of  the 
Western  Pacific  Ballroad  Company  running 
from  Brighton  to  San  Jos6  and  San  Francis- 
co; that  tbe  track  lias  been  used  for  such 
general  railroad  purposes  as  were  necessary 
or  requisite;  that  large  sums  of  money  have 
been  expended  in  broadening  and  preserving 
the  levee,  and  In  Improving  tbe  track,  and 
that  plaintiff  and  liis  predecessors  having 
permitted  this  construction  and  these  Im- 
provements and  tbe  maintenance  thereof  for 
30  years,  plaintiff  Is  precluded  from  inter- 
fering with  the  possession  of  the  defendants, 
and,  if  Injured  at  all,  must  seek  relief  In  an 
action  for  damages.  This  sufficiently  ont- 
liues  the  main  poluts  of  controversy  between 
tbe  parties.  Upon  some  of  them  the  proba- 
tive facts  are  not  lu  dispute,  since  they  rest 
wholly  upon  uncontradicted  records,  but  the 
ultimate  facts — that  Is  to  say,  tbe  -propeT  con- 
clusion to  be  drawn  from  these  undisputed 
probative  facts — are  tbe  subject  of  keen  con- 
troversy. Tbe  court  upon  all  of  these  mat- 
ters of  defense,  and  upon  all  of  these  sepa- 
rate claims  of  title  and  Interest,  made  the 
single  brief  but  comprehensive  finding  that 
tbe  defendant  companies  "have  not,  nor  has 
either  of  them,  at  any  time  had  any  right,  ti- 
tle, estate,  or  Interest  of,  in,  or  to  any  part 
of  the  land  described  in  said  amended  com- 
plaint, nor  have  they,  or  either  of  them,  at 
any  time  bad  any  easement  of  a  right  of 
way  for  a  railroad  over  any  part  of  said  lahd, 
and  the  several  adverse  claims  of  the  said 
corporation  defendants,  set  out  in  their  sev- 
eral answers  filed  In  this  case,  are,  and  each 
of  them  ISt  Invalid."    It  aeems  highly  prob- 


able that  upon  argument  of  the  motion  for 
a  new  trial  the  court's  views,  as  expressed  In 
this  finding,  were  materially  modified.  Cer- 
tain It  Is  that  the  evidence  showed  a  ions 
continued  use  by  the  defendants,  and  that  U 
was  at  least  conflicting  as  to  whether  that 
use  was  under  assertion  of  right,  and  there- 
I  fore  adverse  and  prescriptive  In  Its  nature, 
or  was  in  subordination  to  the  asserted  right 
of  plaintiff  and  his  {^edecessors.    The  evi- 
dence also  showed  the  expenditure  of  large 
sums  of  money  by  the  company  with  the 
Imowledge  and  acquiescence  of  plaintiff  aud 
'  bis  predecessors,  and  yet  the  court  failed 
to  find  upon  the  plea  of  estoppel.   There  Is 
further  conflict  In  the  evidence  as  to  tbe  con- 
struction of  the  railroad  track;  plaintiff 
I  claiming  that  It  was  constructed  for  the  beet 
.  sugar  factory  of  tbe  prior  owners  of  the 
I  land,  defendants  insisting  that  It  waa  a  part 
I  of  its  main  line  from  tbe  Missouri  River  to 
the  Pacific  Ocean.    There  thus  appears  to 
,  have  been  sufficient  to  have  Justified  the  or- 
der of  the  court  granting  a  new  trial,  and 
this  without  a  consideration  of  the  proposi- 
tions advanced  upon  the  appeal  from  tbe 
Judgment,  since  they  will  only  properly  come 
before  this  court  when  the  trial  court  has 
finally  expressed  Its  views,  as  they  ma;  be 
modified  by  the  result  of  the  new  trial  which 
I  it  has  ordered. 

Tbe  order  granting  a  new  trial  is  therefore 
affirmed.  It  becomes  unnecessary  to  consid- 
er tbe  appeals  from  tbe  Judgment 

We  concur:  McFARLAND,  J.;  LORI- 
OAN,  J.;  SHAW,  J.;  VAN  DTKE,  J.;  AK- 
GEUXOTTI,  J. 


FAUBEL  T.  McTARLAND  et  aL  (Sac  1.1&3.) 
(Snprona  Oonrt  of  Oallfomia.    Sept.  30,  19M.) 

TTTUC  TO  BKAL  ISTATK  —  EBTOPPEL  —  ADTEB8K 
POSSISBION— TBNAflTB  IH  COHHOn— UM- 
ING  CLAIlf— ABSBSSkUNT  WOBK. 

1.  B.,  the  owner  of  an  undivided  half  interest 
in  a  mine,  as  shown  by  the  records,  though  wit- 
nessing an  agreement  of  V.,  the  owner  of  the 
I  other  naif,  to  sell  the  property,  and  tboagh 
I  present  at  the  mine  when  it  was  visited  by 
I  plaintiff  after  receiving  a  deed  of  tbe  entire 
property  from  V.,  and  then  wishing  plaintiff 
success.  Is  not  estopped  to  assert  bis  title;  be 
not  having  known  uiat  the  deed  purported  to 
convey  the  entire  property,  and  not  having 
made  any  representations  to  plaintiff  respect- 
ing the  character  of  his  title. 
I     2.  A  cotenant  cannot  bv  exclnslve  possession 
I  of  property  acquire  title  by  adverse  possession, 
I  without  notice  indicating  that  the  possession  is 
hostile  or  adverse. 

3.  One  of  tbe  tenants  in  common  of  a  mining 
claim  does  not  lose  to  his  co-tenant  his  Intatmt 
in  the  mine  by  not  contributing  to  the  assess- 
ment work  of  the  latter. 

Gommlsatonen*  Decision.  Department  2. 
Appeal  from  Saperior  Court,  Madera  Ocninty; 
W.  M.  Conley,  Judge. 


^2.  Sm  Tensney  In  ComBHtn,  toL  tf,  OnL  Dl^ 
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Action  by  J.  Fanbel  against  S.  J.  McFar- 
Iniid  and  others.  From  an  advise  Judgment, 
plnlntlff  appeals.  Affirmed. 

O.  H.  Perry,  for  appellant  J.  Quadt,  J.  P. 
;hiarUn,  A.  O.  Colton,  and  A.  H.  EickettB.  for 
certain  zespondents. 

HARRIBON,  O.  Action  to  Qniet  title. 
Jud;i;ineDt  was  rendered  in  favor  of  the  de- 
fendants, and  the  plaintiff  has  appealed. 
The  correctness  of  the  Judgment  Is  chal- 
lenged only  Id  so  far  as  It  was  in  ta.yor  of 
Samuel  J.  McFarland.  In  this  respect  the 
court  found  that  the  plaintiff  and  McFar- 
land w«re  each  the  owner  of  an  undirlded 
half  of  the  premises  In  controversy  between 
them — the  Alpha  mine,  sltnate  In  Madera 
county — and  rendered  Judgment  that  the 
plaintiff  take  nothing  against  him  by  reason 
of  this  action. 

The  titie  of  each  to  the  premises  is  dertved  i 
through  a  decree  of  foreclosure  and  a  sale 
thereunder,  wherein  the  property  was  sold 
NoTemt>er  26,  18M,  by  a  commissioner  ap- 
pointed therefor,  to  Victoria  B.  McFarland 
and  the  said  Samuel  J.  McFarland;  and 
-there  having  beea  no  redemption  therefrom, 
the  commissioner  executed  a  conveyRnce  to 
them  June  6,  ISBS,  wbldi  was  recorded  In 
the  office  of  the  county  recorder  June  10, 
1895.  The  title  thm  conv^ed  to  Victoria 
became  vested  In  the  plointifT  by  virtue  of 
certain  mesne  conveyances,  while  that  eon- 
Teyed  to  Samoel  has  never  been  ccmv^ed 
by  him.  As  tbef  were,  therefore,  tenants  In 
common,  the  plaintiff  was  not  entitled  to  the 
Telief  sought  by  him.  He  contends,  however, 
that  It  appears  from  other  evldwce  In  the 
record  that  he  has  acquired  the  titie  to  the 
■whole  of  the  property  by  adverse  possession, 
and  tliat  tiie  respondent  Samoel  is  estopped 
from  dlq)utb«  bU  title  thereto.  After  fhs 
sale  1^  the  commisslMier,  but  before  the  time 
for  redenoitifHi  bad  ocplred,  Samoel  had 
some  correspondence  with  an  attorney  named 
OlOBent,  looking  to  an  assignment  of  the  cer^ 
tlflcale  of  sale  held  by  hlnuelf  and  Vletorla 
<bla  motber).  No  aaslgnmait  of  tb«  cratlfi- 
«ate  was  made,  however,  bat  thereafter  Vic- 
toria executed  an  agK^nrat  to  sdl  the  prop- 
erty to  one  Gabaniss,  in  which  reference  was 
made  to  the  letter  of  Skuanel.  In  this  ogree- 
meat  It  Is  rectfced  that  Oabanlas  was  acting 
therein  through  hts  attorney,  Olement  end 
the  execution  of  tiie  agreement  is  witnessed 
by  both  Glemrat  and  Samoel.  Ttaereaftor 
>'Ictcnia  convey<ed  the  property  to  Gabaniss 
July  22,  1805.  At  the  trial  herein  the  philn- 
tiff  testified  that  C3enwnt  was  his  attorney 
in  conducting  tiie  n^otlatlon  for  this  pur- 
chase of  the  proporty,  and  that  he  {the  plain- 
tiff) paid  the  mon«y  and  received  the  deed 
executed  to  Cabaniss.  He  does  not  claim, 
liowever,  to  bave  taken  possession  of  the 
pn^>erty  ontU  after  the  deed  from  Cabaniss  | 
in  Febmaiy,  1886.  On  the  other  hand,  the 
liusband  of  Victoria  testilied  that  Glernat  i 


acted  as  attorney  for  Mr.  Cabaniss,  and 
there  wife  no  evidence  that  Samuel  saw  the 
deed  to  Gabaniss  or  knew  of  Its  contents. 
Cabaniss  conveyed  the  property  to  tlie  plain- 
tiff and  one  Benton  February  29,  1896,  but 
the  deed  was  not  recorded  until  April.  1900. 
Benton  conveyed  bis  Intereet  to  the  plaintiff 
In  October,  1897, 

The  plaintiff  testUled  that  after  the  deed 
from  Cabaniss  to  himself  and  Benton  he 
went  to  the  property  and  let  a  contract  to 
nm  tunnels  therein  to  J.  P.  McFarland,  the 
father  of  Samuel;  that  at  the  time  he  took 
charge  of  the  mine  he  saw  Samoel  there  uid 
had  a  conversation  wltii  htm,  in  which  Sam- 
uel wished  him  Buoceas;  that  he  again  saw 
blm  on  the  proper^  In  1900;  that  be  vWted 
the  property  once  or  twice-every  year;  that 
J.  P.  McFarland  was  in  charge  op  to  1887; 
and  that  after  tiliat  nobody  was  in  charge, 
no  woA  twing  done  otiter  than  aisenment 
work.  It  cannot  be  held  that  the  evidence  thos 
presented  created  an  estoppel  against  Sam- 
uel from  asaotlng  his  title  to  the  ondlvlded 
half  of  the  property.  He  made  no  r^rasen- 
tation  to  the  plaintiff  respecting  the  charac- 
ter of  his  title,  nor  does  die  plaintiff  claim 
to  have  rdled  upon  any  statement  by  him. 
or  to  have  be«i  In  any  req>ect  influenced 
thereby  In  his  conduct  At  the  time  that  he 
to<riE  the  conveyance  from  Cabaniss  be  had 
notice  from  the  puMto  records  that  Samnti 
was  the  owner  of  an  undivided  half  <tf  the 
property  and  that  be  bad  never  conveyed 
the  same.  The  presence  of  Samoel  at  the 
mine  when  the  plaintiff  went  there  after  re- 
ceiving the  deed  from  Oabamlea  waa  consist- 
ent with  this  record,  as  was  also  tala  wIsIh 
Ing  the  plalntifl  sncceBS.  It  does  not  appear 
that  Samuel  knew  that  the  deed  frmn  his 
mother  to  Gabanln^  or  from  Oabanlas  to  the 
plalntifl.  purported  to  cravey  the  entins  prov- 
erb, and  the  deed  from  Gabantae  to  the  plain- 
tiff was  not  placed  upon  record  ontll  more 
than  f oor  yeara  after  its  date. 

Neitlier  does  the  evidence  abow  that  the 
pkilntiff  had  acqolred  any  title  hy  adrerse 
possession  of  the  property.  BOag  tnunt  in 
common  ^Ith  the  respinident,  ttae  irialntifF 
could  not  by  niere  ezdoalve  possesalm,  even 
If  such  had  existed,  acquire  the  titie  of  his 
co-tenant.  His  possesalm  vraa  tbat  of  the 
respondent,  and  would  Innre  to  tiie  ben^t 
of  the  respondent,  until  he  ahould  by  smne 
notice,  actual  or  constructive,  Indicate  to 
him  that  sudb  possessltm  wsa  hostile  or  ad- 
verse. The  rule  on  this  subject  has  been 
so  often  stated  that  it  Is  aofBdent  merely  to 
refer  to  tbe  cases.  Mlilw  v.  iifen,  46  Gal. 
039;  Unger  v.  Moon^.  6S  Gal.  n92,  49  Am. 
Rep.  100;  De  Frieze  v.  Quint,  94  Gal.  662,  30 
Pac.  1,  28  Am.  St  Rep.  USl;  Wlnterbom  v. 
Gh»mbers,  91  Gal.  170,  27  Pac.  658.  The 
evidence  herein  falls  far  short  of  meeting  tbe 
requirements  of  the  role  thus  Indicated. 

The  fact  that  Samuel  did  not  contribute 
to  the  assessment  work  done  did  not  deprive 
him  of  bis  Interest  in  the  mine,  or  transto 
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his  Interest  to  the  plaintiff.  Rev.  9t.  U.  S. 
{  2434  [U.  S.  Comp.  St  1901.  p.  1408],  pro- 
vide the  mode  In  which  the  plaintiff  could 
have  protected  himself;  but  be  did  not  avail 
himself  of  that  mode. 

There  is  a  EOggeBtion  In  the  appellant's 
brief,  although  It  is  not  directly  stated,  that 
in  the  n^potlBtlon  tor  the  purchase  by  Caba- 
Diss  in  1895  It  was  the  Intention  of  the  par- 
ties thereto  that  Samoel  Bhoald  Join  In  the 
execntlon  of  the  deed.  There  Is  do  evidence 
tending  to  show  this  fact,  however,  and  In 
consideration  that  his  title  was  clearly 
fi^own  by  the  records,  and  that  Mr.  Clement 
acted  as  attorney  for  Cabanlss,  and  must 
have  carefully  examined  the  deed,  it  Is  not 
to  be  presumed.  But,  even  if  sudi  were  the 
tatention.  It  Is  not  available  to  the  plaintiff 
in  this  action  under  the  pleadings  bOTefai. 

The  jvdgmCTt  and  order  should  be  af- 
firmed. 

We  eonear:  cioOPEB,  O,;  GRAY,  C. 

For  the  reasons  stated  In  the  foregoing 
opinion,  the  judgment  and  order  are  affirm- 
ed: HSXSHAW,  J.;  HcFARLAND.  J.; 
LOVLIGAS,  J. 


BANK  OF  WILLOWS  v.  SHALL  et  al.  (Sac. 

1,058.) 

(Supreme  Court  of  California.    SepL  20,  IBOt.) 

AFPKAIr-BXTIEW  OW  FinDIHOS— PA.BOL  OUT  Of 
Uno— IVIDSlfCI  TO  SUSTAin  CBXD- 
ITOBB*  anH— EVIDERU. 

1.  Bfonr  prmumpdon  is  in  faior  of  the  ulti- 
mate Bndlags  of  a  trial  judge,  and  It  is  only  In 
canes  where  there  Is  an  absence  of  substantial 
evidence  that  such  findings  will  be  set  aside  by 
an  appellate  court. 

2.  To  sustain  a  parol  gift  of  land  by  a  mother 
to  her  son,  the  facts  must  be  sach  that  It  would 
be  a  fraud  on  the  donee  If  the  contract  were  not 
enforced,  and  a  mere  expression  of  inteDtfon  on 
the  part  of  the  mother  to  give  the  land  to  the 
son,  and  pomittliig  him  for  some  yean  to  take 
the  rents  and  profits,  where,  although  she  con- 
veyed land  by  way  of  gift  to  other  coildren,  she 
retained  the  title  to  that  in  dispute  until  after 
she  had  Incurred  a  lai^e  indebtedoees  as  surety, 
for  whidi  she  had  been  sued,  when  she  conveyed 
the  land  to  the  sou  without  his  knowledge,  does 
not  make  a  case  whidi  warrants  a  court  of  eq- 
■lt7  hi  BUBteinlDg  the  oonvsyanoB  as  against 
hsr  creditor. 

S.  In  a  creditors'  suit  to  set  aside  a  convey- 
ance of  land  by  a  surety  for  the  plaintHTs  debt, 
eridence  is  admls^le  to  prove  the  Insolvency 
ef  the  iwlneteal,  and  also  of  the  surety  aside 
from  the  land  conveyed. 

Commlsaltmers'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Glenn  County; 
Frank  Moo&y,  Judge. 

Action  by  the  Bank  of  Willows  against 
William  Henry  Small  and  Nancy  Small. 
From  a  jn^ment  for  plaintiff,  William  Hen- 
ry Small  appeals.  Affirmed, 

Frank  Freeman  and  Charles  L.  Donohoe^ 
toi  appellant  F.  O.  Lask,  for  respondent. 

COOPER,  O.  Appellant  presents  tbls  ap- 
peal from  u  ndsr  deaying  his  motioo  for 


a  new  trial.  The  facts,  concerning  which 
there  is  no  controversy,  are  substantially 
aa  follows:  Heury  'Small  died  In  Colusa 
county  about  the  year  1874,  leaving  a  wid- 
ow, defendant  Nancy  Small,  to  whom  he 
devised  all  hie  property,  consisting  of  sev- 
eral ranches,  among  which  was  a  ranch 
containing  1,800  acres,  known  as  the  "Mu- 
stek Place,"  and  being  the  property  In  con- 
troversy here.  The  land  stood  on  the  rec- 
ords In  the  name  of  defendant  Nancy 
Small  at  all  times  after  the  decree  of  dis- 
tribution In  the  estate  of  Henry  Small  un- 
til June,  1896.  In  March,  1S90,  one  Julian, 
a  son-in-law  of  defendant  Nancy  Small,  and 
a  brother-in-law  of  appellant,  William  Hen- 
ry Small,  borrowed  from  plaintiff  $5,000, 
giving  his  promissory  note  therefor,  signed 
by  defendant  Nancy  Small,  the  note  being 
a  joint  and  several  note.  Zn  May,  1896, 
JuUan  died,  being  insolvent,  and  bis  estate 
has  ever  since  been  insolvent.  After  the 
death  of  Julian  In  June,  1896,  defendant 
Nancy  Small,  without  consideration,  made 
and  recorded  a  deed  of  gift  to  her  son  and 
codefendant,  William  Heury  Small,  who 
knew  nothing  about  It,  and  was  then  In  the 
state  of  Or^on,  where  he  had  resided  since 
the  death  of  his  father.  This  land  was  the 
only  property  possessed  by  defendant  Nancy 
Small,  and  by  her  conveyance  to  her  son 
she  became,  and  has  since  been,  insolvent. 
After  the  death  of  Julian  plaintiff  com- 
menced an  action  In  the  superior  court  of 
Colusa  county  against  defendant  Nancy 
Small  upon  the  said  promissory  note,  and 
recovered  a  Judgment  for  the  amount  there- 
of, with  interest,  the  total  beiug  $5,417.58. 
Upon  this  judgment  a  writ  of  execution 
was  issued,  and,  after  tbe  application  of 
$1,207.99,  being  the  proceeds  of  sales  of 
certain  personal  property,  was  returned  un- 
satisfied for  the  balance,  $4,33£,  which  is 
still  due  and  unpaid.  This  action  was  com- 
menced in  October,  1896,  for  tbe  purpose 
of  setting  aside  as  fraudulent  and  void,  as 
to  tbe  iHatntlff,  the  deed  made  by  defendant 
Nancy  Small  to  her  eon  and  codefendant, 
and  resulted  In  judgment  upon  the  find- 
ings in  favor  of  plaintiff.  It  was  not  dis- 
puted that  at  the  time  of  the  conveyance 
by  defendant  Nancy  Small  to  her  codefend- 
ant she  was  insolvent,  and  that  she  bas 
remained  so;  that  plaintiff  was  a  creditor 
of  Nancy  Small  at  the  time  of  tbe  said  con- 
veyance, and  is  stilt  such  creditor:  that  the 
deed  so  executed  by  ber  was  without  con- 
sideration, and  was  a  deed  of  gift.  Defend- 
ant Nancy  Small  made  detault,  and  Is  there- 
fore out  of  the  case.  There  being  no  appeal 
from  the  judgment,  it  will  be  regarded  as 
the  correct  conelosion  from  tbe  facts  found. 

The  appellant  contends  that  he  bad  title 
to  the  land  by  reason  of  a  parol  executed 
gift  of  the  same,  and  by  reason  of  adverse 
possession  for  more  than  five  years  immedi- 
ately prior  to  the  c<HnmeQcem«nt  of  tbe 
salt  The  court  found  against  blm  on  both 
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propositions,  and  the  aufflclency  of  the  evi- 
dence to  Justify  the  findings  In  this  regard 
l8  the  Important  question  here.  Every  pre- 
sumption la  In  favor  of  the  ultimate  find- 
ings of  the  trial  judge.  It  Is  only  in  cases 
where  there  is  an  absence  of  substantial 
evidence  that  this  court  will  interfere.  It 
Is  said  In  appellant's  brief:  "There  can  be 
no  question,  under  the  evidence  In  this  ac- 
tion, that  if  the  defendant  relied  entirely 
and  solely  for  his  title  upon  the  deed  made 
to  him  by  Nancy  Small  In  June,  1896,  that 
his  case  must  fall,  and  plaintlCt  would  be 
entitled  to  Judgment,  because,  if  that  were 
his  only  claim  to  the  land,  there  is  no  doubt 
but,  under  the  provisions  of  section  8442  of 
the  Civil  Code,  that  the  deed  would  be  void. 
Bnt  the  defendant  William  Henry  Small  does 
not  claim  a  title  to  this  land  by  virtue  of 
that  deed."  Appellant  then  proceeds  to  ar- 
gue that  he  obtained  title  by  a  parol  gift 
from  his  mother  In  the  year  1878.  Experi- 
ence has  proven  that  parol  evidence  is  too 
uncertain,  and  perjury  Is  too  often  commit- 
ted, to  allow  a  title  to  real  estate  to  rest 
in  parol.  It  has  therefore  been  the  rule  In 
England,  and  In  tills  country,  and  In  all 
civilized  countries,  for  many  years,  that  a 
conveyance  of  real  estate  la  void  unless  in 
writing.  Courts  of  equity,  In  order  to  pre- 
vent great  wrongs,  have  recognized  and  es- 
tablished certain  well-deflned  exce[>tIons  to 
the  rule.  Where  the  conduct  and  acts  of 
the  owner  have  been  such  as  In  equity  and 
good  conscience  to  estop  him  from  claim- 
ing the  land — as  where  he  has  received  the 
coneideration,  and  allowed  the  party  pur- 
chasing to  go  Into  possession  and  erect  val- 
uable improvements;  or  where  he  has  made 
a  parol  gift,  and  the  donee  has  gone  Into 
possession,  made  valuable  improvements  and 
changed  hia  condition;  and  In  other  cases 
where  the  equities  are  similar — courts  will 
grant  relief.  But  in  all  such  cases  the  facta 
must  be  such  that  it  would  be  a  fraud  upon 
the  Innocent  party  In  possession  not  to  en- 
force the  parol  contract.  These  exceptions 
have  grown  up  under  the  doctrines  of  courts 
of  equity,  and  while,  in  many  cases,  prevent- 
ing great  Injustice,  have  been  a  source  of 
much  litigation,  and  have  perplexed  the 
courts  in  drawing  distinctions  as  to  whether 
or  not  any  given  case  is  an  exception.  The 
tendency  of  courts  of  late  years  has  been  to 
strictly  construe  the  rule  as  to  exceptions, 
and  not  to  extend  the  doctrine.  When  a 
party  claims  the  assistance  of  a  court  of 
equity  to  enforce  an  exception  to  the  rule, 
the  case  must  fall  within  the  doctrine  of 
courts  of  equity  as  to  such  exceptions,  and 
the  evidence  must  be  clear  and  convincing. 
Particularly  is  this  so  as  to  family  arrange- 
ments where  a  parol  gift  of  land  is  claimed 
by  one  child  to  the  exclusion  of  others,  or 
by  a  wife  to  the  exclusion  of  the  children. 
It  is  often  sought  in  such  cases  to  construe 
acts  of  kindness  attributable  to  love  and 
aftection  into  gifts  aucb  ae  to  pass  valuable 


estates.  A  man  who  has  been  kind  to  a 
son  or  brother  dies,  and  when  be  con  no 
longer  speak  the  party  who  has  been  the  oh- 
Ject  of  his  iMunty,  and  who  should  show 
bis  gratitude,  sets  up  a  claim  of  titie  which 
he  never  asserted  while  the  owner  was  liv- 
ing. The  rule,  aa  stated  in  Waterman  on 
Specific  Performance  of  Contracts,  S  1ST, 
Is  aa  follows:  "A  gift  of  real  estate  will 
be  enforced  with  great  caution,  and  not,  in 
general,  unless  the  donee  has  taken  posses- 
sion and  made  improvements  on  the  faith 
of  the  gift  When  be  does  this,  it  consti- 
tutes a  valuable  consideration  to  ground  a 
claim  for  specific  performance.  Where  com- 
plainants alleged  a  gift  of  real  estate  from 
defendont^a  testator  In  consideration  of 
natural  love  and  affection,  and  that  the 
donee,  pursuant  to  said  gift,  went  into  pos- 
session of  the  premiseB,  made  large  im- 
provements thereon,  and  finally  died  in  pos- 
session thereof.  It  was  held  that,  to  entitle 
the  complainants  to  a  decree,  there  must 
be  a  conclusive  proof  of  the  gift,  and  satis- 
factory evidence  explaining  why  the  gift  was 
not  consummated  by  a  conveyance."  It  was 
said  by  this  court  in  Blum  v.  Robertson,  24 
Cal.  142:  "It  la  a  rule  well  settled  that 
a  party  who  claims  a  right  to  a  conveyance 
of  land  under  a  parol  or  verbal  contract  on 
the  ground  of  part  performance  must  make 
out  by  clear  and  satisfactory  proof  the  ex- 
istence of  the  contract  as  alleged  by  him; 
and  It  Is  not  enougli  that  the  acts  of  part 
performance  proved  are  evidence  of  some 
agreement,  but  they  must  be  nnequlvocal 
and  satisfactory  evidence  of  the  particular 
agreement  charged  in  the  complaint  or  an- 
swer, as  the  ease  may  be;  besides  which 
the  agreement  must  appear  to  be  cei-taln 
in  its  terms,  and  Jnst  and  fair  in  all  its 
parts."  A  valuable  and  leading  case  upon 
the  subject  of  a  parol  gift  t>etween  relatives 
iR  Poorman  v,  Kllgore,  26  Pa.  372,  67  Am. 
Dec.  524.  It  Is  there  said:  "The  very  na- 
ture of  the  relation,  therefore,  requires  the 
contracts  between  parents  and  children  to 
be  proved  by  a  kind  of  evidence  that  Is  very 
different  from  that  which  may  be  sufficient 
between  strangers.  It  must  be  direct,  pos- 
itive, express,  and  unambiguous.  The  terms 
must  be  clearly  defined,  and  all  the  acts 
necessary  for  Its  validity  must  have  especial 
reference  to  It;  and  nothing  else.  [Christine 
V.  Manderson]  2  Pa.  365  [not  in  point]; 
[Hack  V.  Stewart]  8  Pa.  213;  [Bash  v.  Bash] 
9  Pa.  262;  [Lants  t.  Frey]  14  Pa.  201;  [Sand- 
ers T.  Wagonseller]  19  Pa.  251-366;  [McCue 
V.  Johnston]  25  Pa.  308;  [Huguss  v.  Walker] 
12  Pa.  175.  The  Importance  of  this  rule  is 
very  apparent,  for  it  requires  but  a  glance 
over  the  cases  of  this  class  to  discover  how 
sad  has  been  the  experience  of  the  court 
in  family  disputes  growing  out  of  the  ex- 
ceptions which  hnve  been  allowed  to  this 
statute;  and  bow  many  and  how  distressing 
must  have  been  the  ruptures  of  the  closest 
ties  of  kindred  that  have  been  produced  and 
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peipetnated  by  the  encouragemeDt  tbns 
given  to  try  the  experiment  of  extracting 
legal  obligations  out  of  acts  of  parental  kind- 
ness." It  was  said  In  Foullaln  t.  Fonllaln, 
76  Ga.  420,  4  8.  E.  82:  "Where  a  son  claims 
land  under  a  parol  gift  from  his  father,  the 
evidence  should  be  so  clear,  strong,  and 
unambiguous  as  to  leave  no  reasonable 
doubt"  In  Hardesty  v.  Richardson,  Ex'r, 
44  Ud.  617,  22  Am.  Bep.  57,  the  rule  Is 
tlius  stated:  "The  proof  must  be  clear,  def- 
inite, and  conclnslTe  aa  to  the  fact  of  the 
gift  and  those  facts  done  on  the  faith  of  it 
which  render  Inequitable  any  attempt  on  the 
part  of  the  doner  to  avoid  the  gift."  In  Jonea 
V.  Tyler,  6  Mich.  364,  the  rule  Is  thus  stated: 
"There  is  no  evidence  In  this  case  clears 
ly  establishing  the  fact  that  Job  Tyler  ever 
gave,  or  agreed  to  convey,  the  property  In 
question  to  his  son  De  Witt  That  be  sold 
It,  there  la  no  pretense.  As  against  the  wid- 
ow and  heirs  of  Job  Tyler,  a  decree  for  a 
conveyance  would  be  made  only  on  the  most 
conclusive  proof  of  the  gift  and  of  some  sat- 
isfactory reason  why  it  was  not  consummat- 
ed by  a  conveyance,  even  If  upon  the  case 
made  by  the  bill  relief  would,  in  any  case, 
be  granted.  •  *  *  Tbe  evidence  of  Bon> 
bam  is  the  most  direct  and  satisfactory  of 
any,  bnt  even  this  shows  no  contract  of 
agreement;  notblng  bat  an  unexecuted  in- 
tention." 

It  is  not  necessary  to  cite  further  authori- 
ties. Now,  tbe  court  found:  "The  said  de- 
fendant Nancy  Small  was  tbe  owner  in  fee 
and  entitled  to  the  possession  of  all  of  said 
real  estate  In  the  month  of  October,  1878, 
and  bad  been  and  was  such  owner  In  fee  and 
entitled  to  the  possession  at  all  times  from 
that  time  onto  the  date  of  said  deed  of  gift 

to  wit,  June  10, 1896;  that  on  the  day 

of  October,  1S78,  or  at  any  other  time,  the 
said  defendant  Ji&uey  Small  did  not  make  a 
gift  of  all  or  any  of  the  land  described  in 
the  complaint  to  tbe  defendant  William  Hen- 
ry Small;  and  upon  the  day  of  Oc- 
tober, 1878,  or  at  any  other  time,  the  defend- 
ant Nancy  Small  did  not  deliver  to  the  de- 
fendant William  Henry  Small  the  possession 
of  all  or  any  of  the  lands  above  described  In 
pursuance  to  any  gift"  This  finding  is  sup- 
ported by  the  evidence.  Nancy  Small  was 
defendant's  witness.  When  we  remember 
that  she  la  a  hostile  witness  to  plaintiff  and 
friendly  to  her  codefendant,  her  evidence  Is 
doubly  significant  She  testified  that  after 
the  death  of  her  husband  In  1875  she  gave 
and  deeded  to  her  daughter  Mrs.  Welch  the 
"Welch  Place,"  to  her  daughter  Kfrs.  Julian 
the  "Julian  Place,"  to  her  son  Qeorge  tbe 
"Fruto  Ranch,"  that  defendant  William  Hen- 
ry Small  lived  in  Oregon  on  some  land  given 
him  by  his  father  In  bis  lifetime;  that  she 
intended  him  to  have  the  Maslck  Place,  the 
land  in  contest;  that  It  was  the  understand- 
ing that  appellant  should  have  the  land  In 
contest;  that  about  four  years  after  her  hus- 
band's death  axg;»eilftut  came  down  from  Ore- 


gon on  a  visit;  that  he  said  to  her,  "Mother, 
you  just  as  well  give  me  a  deed  to  this  place" 
(referring  to  the  laud  in  contest) ;  that  she  re- 
plied, "William,  tbat  Is  my  last  piece  of  land, 
and  I  have  always  had  a  home,  and  I  could 
not  be  satisfied — could  not  rest  satisfied — if 
I  gave  up  the  land.  'Well,'  be  says,  'Mother, 
hold  It  •  •  •  I  will  wait  a  while  for  a 
deed.'  "  The  defendant  WilUam  Henry  Small 
continued  to  live  in  Oregon,  and  did  not  live 
on  tbe  place,  although  his  mother  had  allow- 
ed him  to  use  It  and  take  the  rents  and 
profits.  He  does  not  appear  to  have  asked 
her  again  for  a  deed.  After  the  death  of  her 
son-in-law,  and  without  request  from  appel- 
lant, and  without  his  knowledge,  while  the 
note  was  still  unpaid,  she  voluntarily  execut- 
ed the  deed  to  blm.  The  appellant  testified 
that  all  bis  father's  real  estate  was  left  to 
his  mother,  to  be  disposed  of  as  she  saw  fit; 
tbat  the  first  time  he  saw  his  mother  after 
his  father's  death  was  In  October,  1878;  tbat 
Ills  mother  told  him  she  Iiad  willed  iilm  tbia 
land — that  she  had  given  it  to  him — aud 
showed  blm  the  will;  tbat  he,  through  bis 
agents,  rented  the  place  thereafter  to  ten- 
ants, and  received  the  rents,  and  paid  the 
expenses  of  keeping  up  tbe  place  and  taxes. 
The  appellant  does  not  deny  the  conversation 
with  bis  mother  In  which  he  suld,  "Mother, 
hold  it;  I  will  wait  a  while  for  a  deed."  Tbe 
land  was  always  assessed  to  defendant  Nancy 
Small.  While  the  evidence  tends  to  show 
that  defendant  Nancy  Small  Intended  that 
appellant  at  some  time  should  have  tbe  land. 
It  does  not  show  that  she  finally  made  up 
her  mind  to  part  with  It  until  abe  made  the 
deed  after  the  death  of  her  son-in-law  Julian. 
Appellant  was  allowed  to  take  tbe  rents  and 
profits,  but  this  did  not  Injure  blm,  and  shows 
no  equitable  ground  for  relief.  It  ia  not  a 
case  where  tbe  donee  went  Into  possession 
and  expended  money  in  valuable  improve- 
ments on  the  faith  of  an  oral  gift  If  tbe 
property  had  been  levied  upon  by  a  creditor 
of  aiH?ellant  prior  to  the  deed  of  June  10, 
1896,  could  such  creditor  have  held  the  land 
as  against  Nancy  Small?  It  seems  plain  that 
it  could  have  been  shown  to  be  the  property 
of  Nancy  Small.  The  promise  bad  not  been 
fulfilled.  There  Is  no  testimony  to  show  a 
clear  Intention  of  Nancy  Smali  at  any  time 
prior  to  the  deed  to  part  with  the  title  and 
vest  it  In  appellant  If  so,  she  would  have 
made  a  deed.  She  made  deeds  to  her  other 
children.  When  she  parted  with  the  title  to 
them,  she  did  It  in  tbe  usual  manner.  She 
kept  the  title  in  her  own  name  of  tbe  land 
she  wanted  for  a  home.  She  had  It  In  her 
own  name  when  she  signed  the  note  as  secur- 
ity for  Julian.  When  Julian  died  Insolvent 
she  made  the  deed  to  appellant  without  his 
knowledge.  It  Is  at  least  singular  that  her 
Intention  to  part  with  the  home  took  place  so 
suddenly,  and  under  such  circumstances.  Un- 
der such  circumstances  the  law  will  compel 
ber  to  be  Just  before  she  la  generous.  Ap- 
pellant may  take  the  land  deeded  to  blm  as  a 
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gift,  bat  be  must  take  It  subject  to  the  bur- 
den of  the  debt  Incurred  by  tbe  owner  while 
she  kept  It  In  her  name. 

As  to  adverse  possession,  tbe  court  found 
that  appellant^s  possesion  was  "not  adverse 
or  hostile  to  the  said  Nancy  Small,  and  his 
possession  was  permissive  from  her,  and  he 
held  under  and  In  pursuance  and  In  recogni- 
tion of  her  title,  and  not  adversely  to  her 
during  all  of  that  time."  The  evidence  here- 
tofore discussed  shows  this  finding  to  be  true. 

Appellant  claims  that  the  court  made  sev- 
eral errors  In  the  admission  or  rejection  of 
testimony.  Several  of  the  flrst  errors  assign- 
ed relate  to  the  allowance  of  proof  by  oral 
testimuiy,  and  the  records  and  papers  in  tbe 
4«tate  of  Jnltan,  for  the  purpose  of  showing 
that  the  estste  Is  Insolvent  and  tbe  claim  of 
plaintiff  unpaid.  Tbe  evidence  was  proper. 
It  was  necessary  for  plaintiff  to  show  that  it 
could  not  collect  its  claim  from  the  estate  of 
Jnlliin,  nor  from  other  property  of  Nan<7 
Small,  before  it  could  complain  as  to  tiie 
deed.  The  deed  woold  not  have  Injured 
plaintiff  If  it  could  sUll  collect  tbe  amount  of 
Its  claim  from  other  sources. 

The  other  alleged  errors  are  equally  with- 
out merit.  Th«y  are  not  of  such  character, 
evoi  if  technically  erroneous  as  to  Justify  a 
reversal  of  tbe  case. 

The  order  should  be  affirmed. 

We  concur:  GRAY,  C;  HARRISON,  O. 

For  the  reasons  given  In  the  foregoing  opin- 
imi,  the  order  appealed  from  is  affirmed: 
McFARLAND,  J.;  HEN'SHAW,  J.;  LORI- 
OAN,  J. 


PBOFLB  V.  BARKBB.  (Or.  1.149.)* 

(Supreme  Court  of  California.    Sept.  20,  1904.) 

nnBGLART— WITNESS— AB8ENCI    FBOM  BTATC— 
K  VI  DEMCa— ADMISSI  BiLrrr— auinciKNCT. 

1.  In  a  criminal  prosecution  a  police  officer 
testified  to  a  conversation  with  an  absent  wit- 
neu  between  the  thne  of  the  commission  of  the 
alleged  crime  and  the  date  oC  the  trial,  in  which 
be  was  told  by  the  witness  that  he  was  going 
to  the  state  of  Washington.  The  officer  also 
testified  that  he  had  never  seen  the  witness 
afterwards,  thongh  be  had  made  inquiries  at  the 
places  where  the  witness  bad  formerlv  resided 
and  failed  to  find  him.  A  brother  of  the  absent 
witness  testified  tbat  he  resided  In  tbe  state  of 
WanhisKton,  and  tliat  letters  had  been  received 
from  him  from  there  by  the  witness  testifying, 
the  last  about  seven-  or  eight  days  before  the 
trial.  Held  sufficient  to  warrant  a  finding  that 
the  \%']tnoss  was  absent  from  the  state,  authoris- 
ing tbe  admission  of  the  testimony  of  tbe  ab- 
sent witness  at  the  preliminary  hearing  of  the 
charge  against  defendant. 

2.  Testimony  to  tbe  fact  of  having  received 
letters  fi-om  a  person  is  sot  hearsay. 

8.  Where  a  witness  is  absent  when  a  criminal 
cast'  is  called  for  trial,  letters  from  hira,  written 
from  a  i)l;u'e  outside  of  tbe  Rtnte  at  diffi'rent 
tiwrn  to  a  person  in  the  state,  are  admissible 
as  tending  to  show  where  the  absent  witnesK  was 
at  those  times,  in  view  of  Code  Civ.  Proc  i 

•Rsheariug  flenled  October  13.  ISH. 


196S,  providing  that  it  Is  presumed  tbat  private 
transactions  have  been  fair  and  regular,  and 
that  things  have  happened  according  to  tbe  <h-- 
dinary  bablts  of  life. 

4.  Where  a  witness  Is  absmt  when  a  crim- 
inal case  is  called  for  trial,  a  paper  purporting 
to  be  a  subncena,  issued  by  tne  district  attor- 
ney and  addrensed  to  the  absent  witness,  and 

gven  to  an  officer,  is  admissible  to  show  tbat 
could  not  be  served  on  account  of  the  absence 
of  the  witness,  though  not  properly  sicued. 

5.  In  a  prosecution  for  burglary,  where  it  ap- 
peared that  a  certain  witness  was  not  married 
to  defendant  at  the  time  of  the  hnrgisry,  but 
was  married  to  him  afterwards,  permitting  the 
{Hwsecutor  to  ask  the  witness  where  she  was 
married  to  defendant  is  not  cause  for  reversal, 
though  she  answered  that  sbe  was  married  to 
him  in  the  county  jail. 

tt.  In  a  prosecution  for  burglary,  where  It  ap- 
peared that  the  stolen  property  was  found  in 
the  rooms  occupied  by  oetendant  and  a  woman 
whom  be  married  shortly  after  the  conunission 
of  the  alleged  crime,  the  fact  that  an  adjoining 
room,  connected  with  defendant's  room  by  a 
door,  was  occupied  by  two  other  persons,  who 
bad  access  to  defendant's  rooms,  so  that  de- 
fendant was  not  In  exclusive  possession  of  tbe 
room  in  wbicb  the  property  was  found,  does  not 
render  tbe  stolen  iroperty  InadmissiUe. 

D^rtmmt  1.  Appeal  from  Super]<» 
Gonrt,  City  and  County  of  San  Francisco: 
Wm.  P.  Lawlor,  Jni^. 

Thomas  Barker  was  convicted  of  burglary, 
and  from  the  Judcment  of  convlctimi,  and  an 
order  doiylng  a  motion  fcr  a  new  trial,  he 
appeals.  Affirmed. 

Frank  J.  Murphy,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  J.  C.  Daly,  Deputy  Atty. 
Oen.,  and  Lev.  la  F.  Bylngtou,  DIst  Atty.,  for 
the  Pe<q;>Ie. 

McFARLAND,  J.  The  defendant  was  con- 
victed of  burglary  and  sentenced  to  impria- 
onment  in  tbe  state  prison.  Bit  appeals  from 
tbe  Judgment  and  from  an  order  denying  liia 
motion  for  a  new  trial.  He  asks  Cor  a  lev^ 
sal  upon  the  gromids,  first,  that  the  verdict  is 
not  supported  by  tlia  erldaicet  and,  second, 
that  the  court  committed  errors  during  the 
trial  in  mllng  npon  tte  admlsslblUty  of  evi- 
dence. 

1.  The  flrst  gronnd  Is  not  tenable.  Tbe 
evidence  presented  some  room  for  a  plaaslble 
argument  to  the  Jury  tbat  It  was  not  snffldent 
to  warrant  a  verdict  of  gull^;  but  then  was 
evidmce  trading  to  ataow  defendanrn  gnUt, 
sufficient  to  pat  tbat  question  falriy  wttiiin 
the  province  of  the  Jury. 

2.  We  do  not  think  that  there  staoold  be  a 
new  trial  for  any  asserted  error  in  mlli^ 
upon  the  admissibility  of  evldenc&  The  only 
point  under  this  bead  which  calls  for  any 
Gonsiderable  dlsensston  ariaes  on  ttie  alleged 
error  in  admitting  in  evidence  the  toatlmony 
of  August  Amlot  which  bad  ben  given  at 
tbe  preliminary  examination.  Iba  witness 
Bralg,  a  police  offio»,  testlfled  that  Amitrt 

I  bid  him  good-by  In  Sau  Frandsoo,  where 
be  had  been  living,  and  tcM  him  tbat  be  was 

I  going'to  Seattle,  In  tbe  state  of  Washington, 
to  engage  In  baldness  tlierew   Tb^  exact  date 

I  of  this  L'onvei-sation  Is  not  glveii,  but  It  wan 

1  between  the  date  of  tbe  bvgUwy  and  the 
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time  of  the  trial.  Bralg  also  testified  tbat 
he  had  never  seen  Ajntot  afterwards  in  San 
Franciaco,  where  he  had  formerly  resided, 
and  that  he  bad  made  Inquiries  for  him  at 
the  places  where  he  tmd  form^Iy  resided  and 
frequented,  and  failed  to  find  him.  John  B. 
Amiot.  who  Is  a  brother  of  said  Angnst  Ami- 
ot,  testified,  first  generally,  withont  objec- 
tion, that  Augast  resided  in  Seattle,  and  aft- 
erwards that  he  had  received  letters  from 
August  from  Seattle,  and  that  the  last  letter 
so  received  was  about  seven  or  eight  days 
before  the  trial.  Id  which  he  stated  that  he 
was  to  go  to  Idaho,  traveling  for  his  firm, 
and  would  be  back  at  Seattle  in  about  eight 
days.  This  evidence  warranted  the  court  in 
finding  that  the  witness  was  absent  from  the 
state,  and  in  allowing  his  testimony  given  at 
the  preliminary  examination  to  be  introdu- 
ced. It  was  stronger  than  that  held  sufflelent 
in  People  v.  Mclntyre,  127  Cal.  427,  69  Pac. 
779,  and  People  v.  Goodrich,  142  Cal.  220, 
221,  75  Pac.  796. 

Bnt  appellant  objected  to  the  testimony  of 
John  B.  Amiot  tbs-t  he  had  received  letters 
from  bis  brother  from  Seattle  upon  the 
ground  that  it  was  hearsay.  This  ground  of 
objection  is  not  tenable.  The  testimony  of 
John  B.  was  not  itself  hearsay.  It  was  tes- 
timony to  the  fact  that  he  received  certain 
letters  from  his  brother  from  a  place  outside 
the  state;  and  the  fact  that  August  wrote 
letters  from  Seattle  at  certain  times  was  ad- 
missible as  a  fact  tending  to  show  that  he 
was  there  at  those  times,  miese  letters  were 
apparently  written  In  the  ordinary  course  of 
things,  and  there  Is  nothing  to  raise  a  suspi- 
cion that  they  were  not  In  fact  written  at 
Seattle,  or  that  they  were  sent  there  from 
some  other  place  to  be  maDed  there,  to  meet 
some  emergency,  and  to  accomplish  some 
fraudulent  Intent.  It  Is  presumed  that  "a 
person  Is  Innocent  of  crime  or  wrong,"  that 
"private  transactions  have  been  fair  and 
regular,"  and  that  things  have  happened  "ac- 
oirdlng  to  the  ordinary  habits  of  life."  Code 
ClT.  Proc.  1 1963.  These  letters  sent  by  Ami- 
ot from  Seattle  were  concurrent  acts  tending 
to  show  Us  presence  there,  not  narrative  of 
past  events;  and  they  were  clearly  admissi- 
ble as  evidence  of  his  presence  there  within 
the  rule  stated  In  sections  108,  162c.  162d 
<16th  Ed.)  Oreenl.  Sv.  In  section  108  the 
author  says  that  declarations  of  a  person  are 
admissible  as  evidence  that  he  "is  upon  a 
journey,  or  leaves  his  home,  or  returns  thith- 
er, or  remains  abroad."  And  see  cases  cited 
In  notes  to  said  section  108.  In  King  t.  Mc- 
Carthy, 64  Minn.  90,  S5  N.  W.  960,  a  case 
quite  similar  to  the  one  at  bar,  the  question 
was  whether  there  was  sufficient  evidence  of 
the  absence  of  one  Bell  to  warrant  the  in- 
troduction of  his  testimony  at  a  former  trial. 
And  the  court  in  summing  up  the  evidence, 
which  was  held  sufficient,  say  that  "his  broth- 
er in  St.  Paul  had  since  his  departure  re- 
ceived frequent  letters  from  him,  dated  at 
Chicago,  New,  York,  Indiana,  Kansaa  Glty» 


I  and  St  Louis;  the  latest  being  from  the  last- 
named  place  about  two  weeks  previsusly." 
And  the  court  say:  "Wbettier  he  intends  to 
return  is  a  fact  only  positively  known  to 
himself,  and  upon  this  question  his  declara- 
;  tions  are  admissible."    And  the  court  further 
I  says:  "We  do  not  understand  that  the  com- 
;  petency  of  evidence  upon  a  preliminary  ques- 
I  tlon  of  this  kind,  which  is  to  a  c^tain  extent 
addressed  to  the  sound  discretion  of  the 
\  court.  Is  governed  by  the  same  strict  rules 
I  which  aiHily  to  the  admission  of  evidence  up- 
I  on  the  Issues  in  the  case.   Anything  which 
1  will  reasonably  satisfy  the  court  that  the  ab- 
:  sent  witness  Is  not  likely  to  return  wltliin  the 
I  jnrisdictiDn  of  the  state  may  be  admitted." 
A  paper  purporting  to  be  a  aubpanu,  Issued 
by  the  district  attorney  and  addressed  to  the 
absent  witnesa,  and  given  to  an  officer,  was 
admitted  in  evidence,  over  the  objection  of 
;  appellant  that  It  had  not  been  properly  slgn- 
;  ed;  but  this  was  an  entirely  Immaterial  mat- 
ter.  If  the  witness  had  beaa  served,  and  be 
had  refused  to  obey  the  inbpaena.  Its  eafH- 
ciency  on  contempt  proceeiUngs  might  have 
I  been  Important   It  was  evidently  Issued 
ma«ly  for  the  purpose  of  formally  showing 
that  It  could  not  be  served  on  account  of  the 
absence  of  the  witness,  which  abaenee  ma 
well  known  to  the  prosecution. 

Appellant's  wife  was  asked  by  the  prose- 
cution, ovtf  objection,  where  she  was  mar- 
ried to  appellant,  and  answered  that  she  was 
nianied  to  him  in  the  county  Jail.  Whether 
or  not  this  question  was  strictly  proper,  It 
certainly  was  not,  under  the  circumstances, 
of  sufficient  importance  to  have  been  prejudi- 
cial to  the  appellant  It  abundantly  appear- 
ed from  the  testimony  of  l>oth  sides,  and  was 
uncontradicted,  that  the  witness  was  not 
married  to  appellant  at  the  time  of  the  bur- 
glary, but  was  married  to  him  afterwards, 
and  after  his  arrest  The  fact  that  the  mar- 
riage took  place  In  tlie  county  Jail,  where  ap- 
pellant was  presumably  confined,  was  a  mat- 
ter, considering  the  other  facts  above  referred 
to,  which  could  not  have  had  any  addltltnial 
effect  upon  the  Jury. 

Appellant  objected  to  the  introduction  in 
evidence  of  the  stolen  property.  This  prop- 
erty was  found  In  the  rooms  occupied  by  the 
appellant  and  the  woman  who  afterwards 
became  his  wife,  within  an  hoar  or  two  after 
the  burglary;  and  the  objection  was  on  the 
ground  that  an  adjoining  room,  connected 
wtth  appellant's  rooms  by  a  door,  was  occu- 
pied by  two  other  persons,  who  had  access 
to  appellant's  rooms,  and  therefore  appellant 
was  not  In  exclusive  possession  of  the  room 
In  which  the  property  was  fotmd.  This  ob- 
jection is  not  tenable.  It  goes  only  to  the 
I  weight  of  the  evidence,  and  not  to  its  admls- 
!  Blbillty. 

There  are  no  other  points  necessary  to  be 
considered.  The  Judgment  and  order  appli- 
ed from  are  aflirmed. 

We  concur:   HBNSHAW.J.;  LOSIGAM.J. 
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IVANCOVICH  et  al.  v.  WBILBNMAN  et  aL 
(8.  F.  3,815.) 

(Supreme  Court  of  California.  Sept.  21.  1901.) 

PABTITION— JUDGMENT— ISSUES— COSCT-TJ- 
.  SIVENES8. 

1.  On  an  appeal  from  the  judgment  on  the 
judgment  roll  alone  the  only  question  review- 
able la  whether  the  findings  support  the  judg- 
ment. 

2.  Code  Civ,  Proc.  {  758,  provides  that  in  par- 
tition, if  defendants  claim  a  lien  on  the  prop- 
erty, they  shall  state  the  original  amount  and 
date  of  the  same,  and  the  earn  remaining  due 
thereon.  Section  750  declares  that  the  right  of 
the  several  parties  plaintiff  as  well  as  defendant 
may  be  determined  in  such  action;  and  section 
7U()  provides  that  a  final  judgment  is  binding  on 
all  parties  to  the  action  and  their  legal  repre- 
sentatives, who  at  the  time  have  any  interest  in 
the  property  divided,  or  any  part  thereof.  Held, 
that  where,  in  partition,  defendants  therein  de- 
nied that  plaintiff  had  any  interest  in  the  prop- 
erty, and  the  question  whether  the  one-half  of  a 
sum  voluntarily  paid  by  defendants  to  redeem 
the  property  from  mortgage  foreclosure  should 
be  a  lien  on  the  share  of  the  property  claimed 
by  plaintiff  was  litigated  and  decided  adversely 
to  defendants,  and  jodginent  was  rendered  in 
favor  of  plaintiff  for  one-half  of  the  land,  such 
judgment  was  conclusive  of  the  issue  of  lien 
in  a  subsequent  action  to  recover  from  such 
plaintiff  one-half  of  the  amount  so  paid. 

CommisBloners'  Dedslon.  Department  3. 
Appeal  ffom  Superior  Court,  San  Bentto  Coun- 
ty; M.  T.  Doolliig,  Judge. 

Actlcm  by  John  iTancoTlch  and  another 
Rgalnst  lAura  B.  Welleiiman  and  othera. 
From  a  judgment  In  Cavor  ot  defendants, 
{^alntUTa  appeal.  Affirmed. 

E.  El  Cotbran,  for  appellants.  BrlggB  & 
Hudner,  for  respondents. 

COOPER,  C.  Action  to  recover  from  de- 
fendant Laura  R.  Weilenman  one-half  the 
amount  paid  by  plaintiffs  to  one  Rosenberg 
to  redeem  the  property  described  In  tbe  com- 
plaint from  foreclosure  sale,  to  have  said 
amount  adjudged  to  be  a  lien  against  the  in- 
terest of  said  Laura  R.  Weilenman  In  and  to 
the  said  lands,  and  for  a  decree  that  tbe  lien 
of  defendant  Brlggs  upon  the  interest  of 
defendant  Laura  R.  Weilenman  is  subse- 
quent to,  and  subject  to,  the  lien  claimed  by 
plaintiffs.  Findings  were  filed,  upon  which 
Judgment  was  entered  in  favor  of  plaintiffs 
against  Laura  R.  Weilenman  for  one-half  the 
amount  paid  to  redeem  tbe  said  lands,  but 
It  was  adjudged  that  the  same  was  not  a  lien 
upon  any  Interest  of  defendant  Laura  R. 
Weilenman  in  any  part  of  the  lands. 

Plaintiffs  have  appealed  from  the  Judg- 
ment upon  the  Judgment  roll  alone.  The 
only  question,  then.  Is  as  to  whether  or  not 
tbe  findings  sui^xHrt  the  Judgment  Tbey 
show,  In  substance,  that  in  November,  1899, 
the  plaintiffs  and  defendant  Laura  R.  Weilen- 
man—who  will  hereafter  be  called  the  de- 
fendant—were the  owners  as  tenants  in  com- 
mon (tbe  defendant  owning  an  undivided 
one-half)  of  the  lands  described  In  the  com- 
plalntv  there  being  480  acres,  and  executed 


their  mortgage  upon  the  same  to  one  Rosen- 
bei-g  to  secure  their  promissory  notes  amount- 
ing to  $3,000.  Rosenberg  subsequently  fore- 
cloeed  bis  mortgage,  and  in  December,  1900, 
purchased  tbe  said  lands  under  foreclosure 
sale  for  $8,903.89.  Rosenberg  immediately 
thereupon  executed  a  deed  to  plaintiffs  of 
all  bis  interest  In  said  property,  and  assigned 
to  them  his  certificate  of  sale  in  considera- 
tion of  $1,000  cash  and  plalntlfTs'  notes 
amounting  to  $7,U20,  secured  by  a  mortgage 
made  by  plaintiffs  purporting  to  mortgage  all 
the  said  real  estate.  FlalntiffB  evidently 
thought  they  were  getting  the  entire  prop- 
erty, and  that  they  had  a  right  to  mortgage 
It  ta  Rosenberg.  Defendants  did  not  request 
tbe  plaintiffs  to  redeem  from  Rosenberg,  and 
did  not  Join  In  the  new  notes  and  mortgage 
so  made  by  plaintiffs  to  him.  In  May,  1901, 
defendant  commenced  an  action  in  the  su- 
perior court  of  tbe  county  where  the  lands 
are  situated,  in  which  she  was  plaintiff 
against  plaintiffs  and  Rosenberg  as  defend- 
ants, for  the  partition  of  said  lands,  and  al- 
leged in  her  complaint  that  she  was  the  own- 
er, as  ber  separate  properly,  of  an  undivid- 
ed one-half,  and  plaintiffs  were  tbe  owners 
of  tbe  other  undivided  one-balf  of  the  said 
real  estate  as  tenants  la  common.  She  fur- 
ther alleged  In  ber  complaint  that  Rosenberg 
had  a  mortgage  of  record  executed  by  plain- 
tiffs upon  their  undivided  one-half  interest 
In  the  property  to  secure  the  said  $7,020,  and 
that  there  were  no  other  liens  or  Incum- 
brances of  record  upon  said  lands.  She 
prayed  that  partition  of  the  property  be  made 
according  to  the  rights  of  tbe  respective 
parties,  and  that  it  be  adjudged  that  tbe 
later  mortgage  of  Rosenberg  was  a  lien  npon 
the  portion  of  the  property  set  apart  to  plain- 
tiffs, and  not  upon  tbe  portion  belonging  to 
defendant.  In  such  partition  suit,  after  serv- 
ice of  summons,  the  defendants  therein 
(Rosenberg  and  tbe  plaintiffs  herein)  filed 
their  answers.  In  which  they  denied  that  this 
defendant,  plaintiff  therein,  was  a  tenant  In 
common  or  the  owner  of  any  portion  of  the 
said  lands.  They  further  averred  that  the 
said  lands  belonged  to  the  defendants  therein 
John  and  Luke  Ivancovlch  as  sole  owners  In 
fee,  and  that  the  mortgage  of  Rosenberg  was 
upon  the  whole  of  said  property.  Their 
theory  was  that  defendant  was  not  tbe  owner 
of  any  titie  or  Interest  In  the  property. 
Upon  tiie  trial  of  said  partition  suit,  the  court 
found  that  this  defendant  was  tbe  owner  as 
tenant  in  common  of  an  undivided  (we-half 
of  said  real  estate  free  from  any  Hen  thereon, 
and  that  these  plaintiffs  were  the  owners  as 
tenants  in  common  of  an  undivided  one-half 
interest  therein,  and  that  the  mortgage  of 
Rosenberg  was  a  lien  only  upon  tbe  Interest 
of  plaintiffs.  An  Interlocutory  decree  was 
made  and  entered  in  said  partition  suit  ap- 
pointing a  referee,  directing  partition  of  sold 
property,  and  that  when  so  partitioned  the 
mortgage  of  Rosenberg  should  be  a  lien  only 
upon  plaintiffs'  portion,  they  being  defeud- 
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ants  In  aald  partition  Biilt   Said  Interloc- 
utory  decree  became  final,  and  the  referee 
proceeded  to  partition  tlM  property  into  two 
lots  (nr  parcels,  wlifdi  were  described  by 
metes  and  bounds,  and  destsnated  as  lots 
1  and  2;  lot  1  being  awarded  to  tliese  plain- 
tiffs and  lot  2  to  tbia  defendant,  The  court 
In  said  partition  stdt  after  due  notice  and 
bearlni;,  oonflnned  tiie  report  of  said  referee. 
Tfae  final  decree  In  partition  contained  the 
following  clause:   "And  it  is  hereby  ad- 
Judged  and  decreed  that  the  said  partition 
hereby  made  and  made  In  accordance  with 
the  partition  made  by  aald  r&f  eree  and  as  re- 
ported by  liim  in  and  by  his  report  shall 
be  and  is  efCeetoal  foreTer,  and  said  defend- 
ants and  each  of  them  are  hereby  decreed 
henceforth  to  have  no  Interest,  right,  Utl^  or 
claim,  lien,  or  incumbrance  In,  to,  or  upon 
said  lot  2  herem  described,  set  apart,  allotted, 
and  decreed  to  said  plaintiff  Lhnia  R.  Wellen- 
man.'*   In  this  case  the  court  finds,  as  to 
the  fbzmer  Judgmmt  and  decree  in  the  parti- 
tion stdt:   "That  said  Judgment  and  decree 
ever  since  said  2l8t  day  of  April.  1002,  has 
been  and  now  is  a  final  Jndgment  and  decree, 
and  the  same  lias  never  been  appealed  from, 
modified,  rcTersed.  or  set  aside,  but  the  same 
is  now,  and  has  been  since  said  date  of  en- 
try, in  full  force  and  effect.   That  all  of  the 
facts  as  found  by  the  court  as  aforesaid  were 
in  Issue  in  said  action,  and  were  presented 
for  determination,  adjudication,  and  decision, 
snd  were  all  actually  litigated,  adjudicated, 
and  determined  in  said  action*  and  that  said 
questiona.  matters,  and  things  so  litigated, 
adjudicated,  and  determined  In  said  action 
are  the  same  questions,  matters,  and  things 
presented  for  detennlnation  tai  this  action, 
and  that  said  matters,  guestifms,  and  things 
have  been,  as  hereinbefore  set  out,  already 
fully  Utigated,  adjudicated,  and  determined." 
It  is  thus  apparent  that.  If  the  former  Judg- 
ment in  partition  is  a  bar  to  this  proceedii^E, 
the  Judgment  of  the  court  Is  correct  In  fbe 
former  case  the  plalntUb  wae  brout^t  in  to 
ansvrar  the  dalm  of  this  defendant  that  she 
was  the  owner  of  an  undivided  (me-half  of 
the  premises  free  from  any  lioi,  and  partic- 
ularly ot  tbe  lien  of  BoBent>ers^8  mortgage. 
They  denied  that  this  defendant  owned  any 
interest  In  the  property.  They  alleged  that 
the  llm  of  Rosenb^i'B  mor^ge  was  upon 
the  whole  ftf  the  property.  They  did  not 
claim  any  lien  upon  defendants*  interest  In 
the  property  by  reascm  of  their  redemption 
from  Rosenberg.  Th^  tiieory  was  ttiat  they 
were  the  absolute  owners  of  the  property, 
and  that  this  defendant. had  no  interest  of 
any  kind  ttiaeln.  The  court  found  against 
them  on  both  propositions.  It  found  ^at 
Rosenberg's  mortgnge  was  only  upon  tbe 
Interest  of  these  plaintiffs.  If  plaintiffs  In 
tbe  partition  suit  had  desired  to  have  tbe 
court  declare  tbat  they  were  entitled  to  a  Hen 
upon  tbe  Interest  of  defendant  by  reason  of 
tbe  redemptlmi  from  Rosenb^g,  they  should 
bare  brought  the  matter  before  the  court 


Defendant  had  asked  In  the  partition  suit 
to  hare  It  decreed  that  she  was  the  ownei 
of  an  undivided  one-half  of  the  said  lands. 
Plaintiffs  were  parties  to  such  partition  suit, 
and  the  court  did  so  decree.  The  adjudica- 
tion became  final. 

It  is  stated  In  the  Code  of  Civil  Procedure, 
S  758,  that  in  partition  proceedings,  if  "de- 
fendants claim  a  lien  on  the  property  by 
mortgage,  Judgment  or  otherwise,  they  must 
state  the  original  amount  and  date  of  the 
same,  and  tbe  sum  remaining  due  thereon." 
Section  769  provides:  "The  right  of  the  sev- 
raal  parties  plaintiff  as  well  as  defmdant 
may  be  put  In  Issue,  tried  and  determined  in 
said  action."  The  final  Judgment  is  binding 
and  conclusive  "on  all  persons  named  as  par- 
ties to  the  action,  and  tiieir  legal  represen- 
tatives who  have  at  the  time  any  Interest  in 
the  property  divided  or  any  part  thereof." 
Code  Civ.  Proa  I  766.  Tbe  rule  is  well  set- 
tled tbat  a  Judgment  betweoi  tbe  same  par* 
ties  is  conclusive,  not  only  as  to  the  subject- 
matter  in  controversy  in  the  action  upon 
which  It  Is  based,  but  also  in  all  cases  In- 
volving tbe  same  question,  and  upon  all  mat* 
ters  involved  in  the  issues  which  might  have 
been  litigated  and  decided  In  the  case;  the 
in«8umptlon  being  that  all  such  Issues  were 
met  and  decided.  Bingham  v.  Kearney,  tSti 
Gal.  177,  68  Pac.  (f87;  Quirk  v.  Rooney.  130 
Gal.  511,  62  Paa  825.  In  Wheeler  v.  Bldred, 
137  Cat.  38,  60  Pad  619,  the  plaintiff's  mo- 
tion for  an  execution  had  been  denied  by  the 
court  below,  and  the  Judgment  affirmed  here. 
Plaintiff  then  applied  again  for  an  execution 
uptm  a  differrat  ground,  but  one  which  exist- 
ed Fhen  the  first  motion  was  made.  This 
court  held  tbe  first  motion  res  adjudicata»  and 
in  the  opinion  said:  "It  is  also  contended  by 
appelant  that  because  on  the  first  motion  ap- 
pellant did  not  aver  that  the  judgment  re- 
main^ unsatisfied  in  whole  or  In  part,  while 
he  does  so  aver  on  the  second  motion,  there- 
fbre  the  fbrmer  Judgment  Is  not  a  bar;  in 
other  words,  tbat  the  point  Involved  was  not 
adjudicated  on  the  first  motion  because  ap- 
pellant did  not  then  aver  all  that  be  should 
and  could  have  averred.  Under  that  view, 
after  en  adverse  Judgment,  there  would  be 
no  end  to  the  number  of  suits  which  might 
be  maintained  mi  tbe  cause  of  action  already 
adjudicated."  And  tlie  rule  as  to  res  adju- 
dicata  applies  in  all  Its  force  to  actions  In 
partition.  In  Gates  v.  Sahnon,  35  Cai.  593, 
96  Am.  Dec  189,  this  court  said:  "The  whole 
Boope  and  tenor  of  the  proviidons  of  the  act 
relating  to  partition  show  that  the  intention 
was  to  make  the  one  judgment  of  partition 
final  and  conclusive  on  all  persons  interest- 
ed in  the  pnv>erty.  or  any  part  of  it  of  whom 
the  court  could  acquire  jurisdlctiim,  and  not 
to  permit  the  matt^  to  be  taken  up  piece- 
meal; and  accordingly  provision  is  made  fbr 
bringing  In  not  only  tenants  In  common  and 
Joint  tenants  in  the  whole  or  any  part  of  the 
property,  but  those  baring  future  rights  or 
estates,  those  entiticd  to  remainder  or  rever- 
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sion,  tboae  liavlng  eatutes  for  life  or  for 
years,  those  buldiDg  Ileus  by  mortgage,  Judg- 
ment, or  otherwise;  and  povrex  ia.glveii  to 
the  court  to  try  and  determine  the  rights  of 
all  the  parties  to  the  action,  and  to  order 
compensation  to  be  made  by  one  t^ant  to 
another  so  as  to  equalize  the  shares  allotted 
to  each."  In  Morenhout  v.  Hlguers,  32  Cal. 
29C,  this  court  said:  "The  former  Judgment 
of  a  court  having  jurisdiction  of  the  snbject- 
iDfltter  and  the  parties  at  common  law  Is  not 
only  conclusive  as  to  the  matters  which  were 
actually  tried  and  determined,  but  also  as 
to  other  matters  which  they  might  hare  liti- 
gated and  might  have  had  determined.  Much 
more  so  is  it  under  the  statute  In  relation  to 
partition.  The  plaintiffs  could  have  had  their 
right  to  this  land  litigated  and  determined  in 
the  partition  suit  In  the  sense  contended  for 
by  their  counsel,  and,  not  having  done  so, 
t^ey  are  as  much  bound  by  the  Judgment  as 
If  they  bad."  And  the  rule  in  partition  cases 
has  been  applied  under  different  drcumstan- 
cee  In  the  following  cases:  Bradley  v.  Hark- 
ness,  26  Cal.  70;  De  Uprey  v.  De  Uprey,  27 
CoL  330,  87  Am.  Dec.  81;  Bollo  v.  Navarro, 
33  Cal.  469;  Senter  v.  De  Bemal.  38  Cal.  637; 
Luco  V.  De  Toro,  91  Cal.  405,  27  Paa  1082; 
Towie  Bros.  t.  Qulnn,  141  Cal.  382,  74  Pac. 
1046. 

We  tlilnk  there  Is  no  escape  from  the  con- 
clusion, as  matter  of  law,  that  the  former 
Judgment  In  partition  is  conclusive  against 
the  plaintlffB.  They  have  their  Judgment 
against  defendant  If  they  are  nnable  to  col- 
lect It,  they  are  unfortunate  bat  we  cumot 
assist  than  in  this  case. 

The  Judgment  should  be  affirmed. 

We  concur:   ORAT,  G;  HABRISON,  C 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  is  affirmed:  HENSHAW, 
J.;  HcFARLAND,  J.;  LOBIOAM,  J. 


BIGKRRDtKig       STATE.    (Sac.  1,287.) 

(Supreme  Court  of  California.   Sept  Ifl,  1904.) 

BOUNTIES-'KILLINa  WILD  ANIUALS— COTOTES 
— eTATimS— CORBirrUTIOHAI.  LAW— mATB»— 
DIBT  Umr— CLAXX*— CIBTinCATES— EFFBCT 

— FBIHA  TAOIE  PBOOr— LIUrTATIONS. 
1.  Bt  1881,  p.  280,  c  108,  invvldiDE  a  bounty 
for  the  killink  of  coyotes,  declared  that  the  per- 
son killing  Oie  same  shonld  present  the  scalps, 
wttb  an  aflSdavIt  as  to  the  killing,  aad  deposit 
the  same  "with  the  board  of  supervisors,  which 
board  should  quarterly  determine  the  number  of 
scalps  deposited,  and  should  give  to  each  person 
-n-ho  may  have  denosited  scalps  a  certificate, 
certified  by  its  clerk,  etc.,  which  might  be  pre- 
sented to  me  Controller  of  the  state,  who  might 
draw  bis  warrant  on  the  State  Treasurer  for 
the  Kum  named  therein,  and  that,  when  the 
•^rtifioate  was  directed  to  be  drawn,  the  board 
of  supervisors  should  at  the  same  time  cause 
the  scalps  to  be  destroyed  by  fire.  Held  that, 
though  the  Controller  was  not  authorized  to 
drnw  his  warrant  for  surh  dnims  until  they 
had  been  approved  by  the  state  board  of  a.- 


'  aminers,  such  board,  tbonvb  authorized  to  hear 
additional  evidence,  could  allow  the  dsims  on 
the  certificates  alone. 

2.  The  coyote  bounty  act  (St  1891.  p.  280. 
c  108)  provided  for  the  Issuance  of  certificates 
by  boards  of  supervisors  for  coyotes  killed, 
which  certificates,  when  presented  to  tlie  Rtnt" 
Controller  and  allowed  as  claims  by  the  stnte 
board  of  examiners,  entltied  the  owner  or  bold- 

I  er  to  a  warrant  drawn  on  the  general  fund  in 
the  state  treasury.    A  large  number  of  such 

I  wsrrants  not  having  been  paid,  for  failure  of 

I  the  Ijegislature  to  make  a  specific  appropriation 
tfaerefot-.  as  required  by  0)DBt.  art.  4,  §  22,  and 

I  Pol.  Code,  {  433,  subd.  17,  St.  1901,  p.  616,  c. 

'  214,  was  passed,  aut&orlzing  suits  against  the 
state  on  such  claims.  BeU  tiiat,  In  the  absence 
of  any  showing 'by  the  itate  as  to  the  validib' 
of  certain  of  such  claims  sued  on.  the  certifi- 
cates Issued  by  the  boards  of  supervisors  were 
prima  fade  proof  of  the  validity  thereof. 

3.  A  certificate  B.,  clerk  of  the  board  of 
supervisors  of  M.  county,  OaL,  reciting  that  he 
made  the  same  pursuant  to  the  order  of  the 

I  board  passed  October  3,  1804,  and  that  B.  had 
'  deposited  with  him,  as  such  clerk,  during  the 
{  quarter  ending  September  30.  1894,  60  coyote 
scalps,  each  containing  the  nose  and  ears,  and 
that  there  was  due  B.  from  the  state  the  siun 
of  f2~)0,  was  a  subetantlsl  compliance  with  the 
coyote  bounty  act  (St.  1801,  p.  280,  c.  198t. 
requiring  the  board  of  snpervisors  to  give  to 
the  claimant  "a  certificate,  certified  by  its  clerk," 
and  sufficiently  showed  a  determination  by  the 
board  as  to  the  deposit  of  the  scalps,  accom- 
panied by  the  proof  required. 

4.  The  repeal  of  the  coyote  booaty  act  (St. 
1891,  p.  280,  c.  198),  providing  for  the  issuance 
of  certificates  by  boards  of  supervlsora  for 
coyotes  killed,  did  not  destroy  the  etfect  of  maA 
certificates  as  to  claims  already  accraed. 

5.  Accrued  and  perfected  claims  against  the 
state  for  coyote  bounty,  as  authorized  by  St. 
1891,  p.  280,  c.  lf)8,  prior  to  the  repeal  of  such 
act  constituted  property  capable  of  assignment 
under  St  1901,  p.  646,  c  214,  authorizing  "the 
owners  or  holders  of  claims  and  demands  for 
such  bonnty  to  bring  suits  thereon." 

6.  Under  Civ.  Code,  {  1052,  providing  that  a 
transfer  may  be  made  without  writing  In  every 
case  in  which  a  writing  is  not  expressly  requir- 
ed by  statute,  claims  for  coyote  bounty,  as 
authorized  by  St  1801,  p.  280;  e.  198,  were 
atBignable  by  parol. 

7.  Where  perfected  claims  against  the  state 
for  coyote  bounty  were  transferred  without 
writing  by  a  delivery  of  the  claimant's  certifi- 
cate inued  by  the  county  board -of  snperviacMB, 
and  by  a  power  of  attorney  exeented  at  the 
same  time  authorising  the  transferee  to  obtain 
payment  of  the  bounty  from  the  state  aq  the 
transferror's  agent  and  attorney,  evidence  of 
such  parol  transfer  was  not  objectionable  as 
contrsdicting  the  power,  since  so<A  power  did 
not  purport  to  express  the  agreement  betwe«i 
the  parties,  but  constituted  mere  authority,  with- 
out which  the  purchasers  could  not  have  ob- 
tained the  proceeds  of  the  claim  from  the  state. 

8.  Under  Code  Civ.  Proc.  {  1856,  limiting  the 
rule  that  parol  evidence  Is  inadmissible  to  con- 
tradict a  written  agreement  to  the  i»rtles  to 
the  agreement  and  tbeir  representatives  and 
snccesBora  in  interest,  parol  evidence  of  a  traos- 
fer  of  coyote  bounty  claims  to  plaintiff  cc^ild 
not  be  objected  to  by  the  state,  in  an  acbon 
tiiereon,  on  the  ground  that  it  tended  to  con- 
tradict certain  powers  of  attorney  exeented  to 
the  transferees  as  a  part  of  the  transfer. 

9.  Under  St  1901,  p.  646,  c  214,  authorizing 
suits  against  the  state  on  claims  for  coyote 
bonnty.  as  provided  by  St  1891.  p.  280,  c.  198. 
prorided  such  suits  were  brought  "within  12 
months  sfter  the  passage  of  the  act"  of  1901. 
suits  brought  withm  such  time  were  not  barred 
by  limitations  under  St.  IMK?.  p.  57,  c.  45,  re- 
quiring suits  i^inst  the  state  to  be  brought 
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within  two  years,  which  limitfttioii  had  ran 
.icaiost  sQch  claims  long  prior  to  the  iMssage 
of  St  1901,  p.  646,  c.  214. 

10.  Since  a  statote  of  limitations  affects  the 
renwdj  onlj,  and  doe*  not  go  to  the  snbatance 
of  the  riyht.  SL  IdOl,  p.  646,  c.  214.  authorizing 
suits  against  the  state  on  claims  for  coyote 
bounty,  already  barred  by  the  two-year  limita- 
tion imposed  by  St.  1883,  p.  57,  c-45,  was  not 
in  violation  of  Gonat.  arL  4,  i  81,  prohibiting 
the  Legislature  &om  making  any  gift  of  public 
tiioiiey  or  anything  of  value. 

11.  St.  1891.  p.  WO,  c.  196.  providing  a  coyote 
boanty,  repaired  the  coyote  seal  pa  and  certain 
proof  to  be  deposited  with  the  derk  of  the 
board  of  supervisors,  upon  which  the  board  was 
reqnired  to  deliver  to  the  claimant  a  certificate, 
OD  whirh  the  Oontrirtlw  of  the  state  was  au- 
thorized to  draw  hfa  wairant  It  being  there- 
after held  that  the  Oontroller  was  not  entitled 
to  draw  such  warrant  until  the  claim  had  been 
approved  by  t^e  board  of  examiners,  and  that 
such  warrant*  could  not  be  paid  in  the  absence 
of  an  appropriation  from  the  general  fond,  large 
nambers  of  such  claims  remained  unpaid,  uatil 
by  St.  1901.  p.  646.  c.  214.  suits  were  author- 
ize against  the  state  thereon.  Held  that,  since 
the  certificates  made  by  such  boards  of  super- 
visora  were  prima  l^de  evidence  of  the  claim- 
ant's right,  ft  was  not  necessary.  In  an  action 
brought  under  the  act  of  1901,  that  the  com- 
plaint shonid  alleg»  a  presentation  of  the  claims 
to  the  state  board  of  ezaminm. 

12.  ^'bere,  in  an  action  on  a  complaint  con- 
taining 892  counts,  the  court  found  that  all 
the  facts  set  forth  hi  the  complaint  were  true, 
except  the  aU«atloiia  In  certain  apedfied  oonnts, 
and  tibat  none  of  the  facts  aet  forth  in  the 
answer  were  true,  and  only  one  count  was  con- 
tiined  in  the  transcript  on  appeal,  under  a 
stipulation  redting  that  Hie  aggregate  amount 
of  all  tiie  eovnta  was  $72,330,  and  the  aggre- 
gate amount  of  all  others  than  those  specially 
meutjoned  In  the  decision  was  $59,680,  for 
which  latter  amount  judgment  was  ordered.  It 
thereby  appeared  that  Judgment  was  given  for 
plaintiff  only  on  the  counts  not  siiedally  men- 
tioned, and  hence  any  convict  In  the  findings 
as  to  the  specified  counts  was  immaterial  on  de- 
fmdant's  appeal. 

13.  St.  1901,  p.  646,  c.  214,  anthorlzing  suits 
against  the  atate  on  daims  for  coyote  bounty, 
authorised  by  St.  1891.  p.  280.  c.  lOS,  was  not 
objectionable  as  special  lecl.slntion. 

14.  Where,  at  the  time  St.  1891,  p.  280,  c.  108, 
was  enacted,  providing  for  a  coyote  bounty,  no 
appn^iation  was  made  from  the  current  rev- 
enue of  the  state  to  pay  claims  thereunder,  such 
claims  did  not  constitute  debts  of  the  state, 
within  Const  art,  1«,  1 1,  prdilbltiaf  the  L^ls- 
latnm  from  cteating  debte  in  excess  of  the  sum 
of  $300,000,  except  in  case  of  war,  etc. 

15.  Indebtedness  of  the  state,  evidenced  by 
funded  debt  bonds  issued  as  authorized  by  St 
18>^70^  p.  646,  c.  444,  under  aath<wity  of  a 
vote  of  toe  people  of  the  state  at  a  gen»-al 
election,  is  not  an  iudehtedneBs  of  the  state, 
within  Const,  art  16,  S  1-  prohibiting  the  Legis- 
lature from  creating  debts  which  shall  singly 
or  in  the  aggregate,  with  any  previous  debts 
or  liabilitiefl,  exceed  the  sum  of  $300,000,  etc. 

10.  Where,  at  the  time  St  1891,  p,  280,  c.  198. 
creating  a  coyote  bounty  of  $5  for  each  coyote 
killed,  was  passed,  the  indebtedness  of  the  state 
amounted  to  only  $6,000,  such  act  was  not  in 
violation  of  Const  art.  10,  S  1.  limiting  the  in- 
debtedness that  blight  be  created  by  the  Legis- 
lature to  9800,000,  since  the  amoant  which 
•night  become  due  to  persoiis  imder  tiie  terms 
of  the  act  would  not  necessarily  exceed  $20ri,- 
000;  the  only  effect  of  the  constitutional  pro- 
vi.<ion  being,  in  such  an  event  to  render  void 
any  indebtedness  incurred  in  excess  of  the  con- 
stitutional limit 

17.  Claims  which  had  been  previously  paid  by 
state  officers  without  a  prior  appropriation 
should  not  be  taken  into  consideration  in  deter- 


mining  the  validity  of  claims  aubsequeatly  ae- 
cruing.  on  the  ground  that  the  debt  limit  pre- 
scribed by  such  constitutional  provision  was 
thereby  exceeded. 

In  Bank.  Appeal  from  Superior  Conrt. 
Sacramento  Oountr;  J<  W.  Hughes,  Judge. 

Action  by  Charles  Blckerdlke  against  the 
state  of  Gallfomla.  From  a  Judgment  In  fa- 
vor of  plaintiff,  and  from  an  order  denying 
Its  motion  for  a  new  trial,  the  state  apiioala. 
Affirmed. 

U.  B.  Webb,  Atty.  Gen.,  and  Geo.  A.  Stur- 
tevant,  D^uty  At^.  Oen.  (Devlin  &  Devlin, 
of  counsel),  tor  the  State.    Geo.  E.  Bates,  • 
W.  C.  Van  Fleet,  and  Bdward  F.  IreadwelC 
for  respondent 

ANOELLOTTI,  J.  This  Is  sn  actlmi 
brought  under  the  provisions  of  an  act  en- 
titled "An  act  anthorlElng  suits  against  the 
state  on  claims  or  demands  arising  nnder  an 
act  of  the  Legislature  entitled  'An  act  Qxing 
a  bounty  on  coyote  scalps,'  approved  March 
81,  1891,  and  regulating  the  procedure  there- 
in." St.  1001,  p.  646^  c.  214.  The  act  of 
March  31,  1891  (St  1891,  p.  280,  c.  198),  pro- 
vided that  a  bounty  of  five  dollars  should  be 
paid  from  the  general  fund  of  the  atate,  to 
each  person  who  shonid  kill  and  destroy  any 
coyote  or  coyotes  In  any  county  of  the  state, 
for  each  coyote  so  destroyed,  and  contained 
various  provisions  as  to  the  proofs  of  killing 
required  and  the  manner  of  collection  of 
the  bounty.  This  act  was  repealed  by  an 
act  approved  January  24,  1895.  St  1895,  p. 
1,  c.  1.  In  the  meantime  many  claims  for 
bounties  under  this  act  bad  been  made,  some 
of  which  were  paid  by  the  State  Controller 
upon  the  certificates  of  clwks  ot  boards  of 
supervisors  of  various  counties,  as  provided 
In  the  act.  It  was  then  determined  by  this 
court  in  the  case  of  Ingram  v.  Colgan,  Oon- 
troller. 106  Cal.  113,  38  Pac.  31B,  89  Pac.  487, 
28  L.  R.  A.  187.  48  Am.  St  Bep.  221,  that 
the  boanty  act  was  not  in  conflict  with  any 
conatitutloual  prevision,  but  that  notwith- 
standing the  language  of  the  act  as  to  the 
drawing  of  a  warrant  by  the  Controller,  there 
was  nothing  in  tbe  act  exempting  the  clatma 
from  tbe  provisions  of  section  672,  Pol.  Code, 
and  that  such  warrants  could  not.  thei^ore. 
be  drawn  until  the  claims  bad  been  approv- 
ed by  the  state  board  of  examiners.  Upon 
rehearing  It  was  further  held  that  the  t>ouB- 
ty  act  did  not  make  any  specific  approprta- 
tfon  out  of  the  general  fund  for  the  pnymerrt 
of  any  of  these  claims,  inasmuch  as  it  failed 
to  designate  the  amount  thereof  that  could 
be  BO  used.  There  belug  no  specific  appro- 
priation, the  claims  could  not  be  paid  until 
an  appropriation  shottld  be  made.  Section 
22,  art  4,  Const;  subdivision  17,  9  433,  PoL 
Code. 

It  Is  stated  in  respondent's  brief  that  nn- 
der the  bounty  act  certificates  aggregating 
In  amount  $475,100  were  issued,  of  which 
$167,485  was  paid  by  the  Controller  and 
Treasurer  prior  to  the  decision  in  Ingram  v. 
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Colgan,  supra.  It  Is  further  stated  that  buc- 
ceeding  Legislatures  passed  acts  appropriat- 
ing money  to  pay  the  remaining  $287,615, 
but  that  said  acts  failed  to  obtain  executive 
approval.  On  March  23,  1901,  the  act  ao- 
tboriziug  suits  against  the  state  on  such 
claims  was  approved.  By  this  act  It  was 
provided  that  "the  owners  or  holders  of 
claims  or  dmands  against  this  BtatfS"  arlft- 
log  under  the  bounty  act  might,  within  12 
months  firom  the  passage  of  the  act;  bring 
suit  thereon  and  prosecute  the  same  to  flnal 
Judgment;  that  the  rules  of  practice  In  civil 
cases  should  apply  to  such  suits,  except  as 
otherwise  provided  In  the  act,  with  the  right 
of  appeal  to  either  party;  that  the  summons 
should  be  served  on  the  Attorn^  Oeneral, 
who  should  defend  on  behalf  of  the  state; 
that  the  place  of  trial,  upon  the  demand  of 
the  Attorney  General,  should  be  changed  to 
the  county  of  Sacramento;  that  all  costs  In 
such  action  should  be  paid  by  the  plalnUlT, 
and  any  Judgment  should  be  for  the  amount 
actually  due,  without  costs  and  without  In- 
terest, and  that  such  Judgment  should  not 
bear  Interest;  and  that  the  Attorney  General 
should  report  all  flnal  Judgments  recovered 
against  the  state  to  die  Leglslatuie^ 

Tills  action  was  brought  by  the  plaintiff, 
claiming  to  be  the  assignee  of  many  such 
claims  or  demands;  the  complaint  contain- 
ing 892  counts  on  as  many  claims,  the  ag- 
gregate amount  thereof  being  alleged  to  be 
$72,380.  The  first  count  substantially  al- 
leged that  after  March  SI.  1891,  and  within 
three  montha  prior  to  the  presentation  of  the 
scalps  and  affidavit  required  by  the  bounty 
act  to  the  clerk  of  the  board  of  supervisors, 
James  Ben  killed  and  destroyed  60  coyotes 
in  the  county  of  Merced,  state  of  Oallfomla; 
that  he  thereafter  went  before  a  person  ao- 
thorlaed  to  administer  oaths,  and  presented 
the  scalps  of  said  coyotes,  contalnlns  the  ears 
and  noses  thereof  to  such  offlcrar,  and  made 
the  affidavit  prescribed  by  law,  lAowlng  the 
time  and  place  that  such  animals  were  killed, 
and  thereafter  deposited  such  scalps  and  affi- 
davit with  the  clerk  of  the  board  of  super- 
visors; that  thereafter,  on  or  about  October 
8,  1894,  the  board  of  supervisors  did  deter^ 
mine  liie  number  of  scalps  so  deposited  by 
said  Ben  with  the  clerk  of  said  board  as 
aforesaid  during  the  preceding  quarter  to  be 
CO  scalps,  and  did  give  to  him  a  certificate, 
cotlfled  by  ito  clerk,  showing  the  said  num- 
ber of  scalps  80  deposited  by  him  and  the 
sum  due  him  therefor  at  the  rate  of  f 5  for 
each  scalp,  to  wit.  933SXi;  that  thereafter  the 
said  certificate  and  claim  or  demand  were 
assigned  to  plaintiff,  add  no  part  thereof  has 
been  paid.  The  other  counts  were  In  all 
particulars  tiie  same  as  this,  except  as  to 
the  county,  date  of  determination  by  the 
board  of  supervisory  numb«  of  scalps, 
amount  due,  and  person  to  whom  due.  The 
trial  court  found  In  plaintiff's  favor  upon 
most  of  the  counts,  giving  him  Judgment  for 
^,68(^  without  interest  or  costs.  The  state 


appeals  from  this  judgment  In  flavor  of 
plaintiff,  and  from  an  order  denying  Its  mo- 
tion for  a  new  trial. 

1.  One  of  the  principal  questions  presented 
by  these  appeals  Is  as  to  the  effect  of  the 
certificates  issued  to  claimants  unaer  the 
provisions  of  the  bounty  act  of  1891.  Upon 
the  trial  of  the  case  the  only  evidence  of- 
fered by  plaintiff  to  support  the  allegations 
of  the  complaint  as  to  the  killing  of  the 
cc^tes  within  the  stete,  the  presentetlon  of 
the  claims  thertfor  within  the  proper  time 
and  in  the  proper  manner,  and  the  action  of 
the  boards  of  supervisors  thereon  consisted 
of  such  certificates.  These  certificates  were 
objected  to  as  inadmissible  fOr  any  purpose. 
The  certificates  having  been  admitted  In  evl- 
dmce  over  such  objection,  the  plaintiff,  hav- 
ing introduced  evidence  as  to  the  asslgur 
mcBit  of  the  claims  to  him,  rested.  A  mo- 
tion for  nonsuit  was  made  and  dented,  and 
defendant  ottexeA  no  testimony  to  rebut  that 
of  plaintiff.  It  was  substantlslly  provided  in 
the  bounty  act  of  1801  that  the  person  killing 
a  coyote  should  present  the  scalp,  containing 
the  ears  and  nose  of  the  animal,  b^ore  some 
person  authorised  to  administer  oaths,  and 
make  and  subscribe  an  affidavit  before  such 
prason  showing  the  time  and  place  that  the 
animal  was  killed,  and  within  tiiree  months 
from  the  date  of  the  killing  deposit  such 
scalp  and  afflidavlt  with  the  clerk  of  the 
board  of  supervisoxs  of  the  county  in  which 
the  animal  was  killed.  It  was  further  pro- 
vided: *Tbe  board  of  supervisors  •  •  • 
shall,  quarterly,  determine  the  number  ot 
scalps  deposited  with  tlie  clerk  such  board 
durliag  the  precedtaig  quarter,  and  by  whom, 
and  shall  give  to  each  person  who  may  have 
deposited  scalps  a  certificate  certified  by  Its 
cl«k,  sliowing  the  number  of  scalps  de- 
posited by  such  person  and  tbe  sum  due  him 
at  the  rate  of  five  dollars  tor  each  scalp. 
Such  certificate  may  be  presoited  to  tbe  Con- 
troller of  the  state,  who  may  draw  his  war- 
rant on  the  general  fund  in  the  stete  treasury 
for  the  sum  named  therein.  In  favor  of  the 
person  entitled  thereto."  It  was  further  pro- 
vided tha^  when  the  certificate  Is  directed  to 
be  drawn,  the  board  of  supervisors  "sball, 
at  the  same  tlm^  cause  the  scalps  to  be  de- 
•tnqred  by  fire." 

It  will  thus  be  seen  that  the  certificate  Is- 
sued br  the  board  was  to  at  least  take  the 
place  of  tbe  scalps  d^Misited  by  tbe  claim- 
ant While,  under  the  decision  in  Ingram 
Colgan,  supra,  the  act  must  be  construed  as 
not  authorising  the  drawing  of  a  warrant 
by  the  Controllw  until  the  claim  had  been 
approved  by  the  state  board  .of  examiners.  It 
appears  to  us  to  have  been  clearly  tbe  Intent 
of  the  act  fliat  the  officm  auditing  and  al- 
lowing the  claim  and  drawing  the  warrant 
ttierefor  on  the  State  Treasurer  might  act 
upon  the  ci»tiflcate  thus  issued  by  tbe  board. 
The  board  of  examiners  might  hear  addition- 
al evidence,  but  it  could  allow  tbe  claim  up- 
on tbe  certificate  alone.  The  deposit  of  the 
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■calp  of  a  ot^ote  with  tbe  clerk  of  tbe  board 
of  snpervltiors,  accompanied  by  an  affidavit 
■bowing  tbe  killing  of  tbe  anlnfial  within  the 
county  wltbln  three  months  prior  to  tbe 
presentation  of  tbe  scalp,  was  evidently  con- 
sidered by  tbe  Legislature,  wblch  bad  foil 
power  to  determine  what  sbonld  be  suffidott 
proof,  to  be  sufficient  proof  of  tbe  genuine- 
ness of  the  claim.  The  provision  of  tbe  act 
to  tbe  effect  tbat  the  supervisors  sbould  "de- 
termine tbe  number  of  scalps  deposited/'  etc, 
necessarily  means  tbat  they  must  determine 
the  number  deposited  in  accordance  with  the 
provisions  of  tbe  act,  viz.,  those  dq)oslted, 
with  a  proper  affidavit  showing  that  the  ani- 
mals were  killed  within  the  county  within 
three  months  prior  to  the  presentation  of 
the  scalps.  Tbe  certificate  was  to  be  Issued 
only  upon  the  determination  of  the  snper- 
visors  as  to  snCh  deposit  of  the  scalps,  ac- 
companied by  a  proper  affidavit,  and  could 
have  been  intended  for  no  other  purpose  than 
to  constitute  evidence  of  such  determination. 
Upon  it;  at  any  rate,  we  are  satisfied  tbe  au- 
ditlng  (A  cers  were  authorized  to  act  While 
It  may  be  freely  conceded  tbat  the  system 
toT  proving  tbe  genuineness  of  the  claims  was 
not  so  perfect  as  to  prevent  tbe  consumma- 
tion of  fraud,  it  must  be  acknowledged  that 
it  was  for  tbe  L^slatnre  to  determine  tbe 
procedure  to  be  fallowed,  and  tbe  method 
adopted  was  certainly  as  well  designed  to 
safeguard  tbe  public  treasury  as  were  those 
adopted  In  Iowa  and  Florida,  and  referred 
to  in  tbe  cases  of  Murray  v.  Jones  Oo.,  72 
Iowa,  286,  83  N.  W.  684,  and  Johns  v.  Coun- 
ty Com'rs  (Fla.)  10  South.  96. 

The  claimants  having  furnished  tbe  certifi- 
cates showing  tbelr  compliance  with  tbe  pro- 
visions as  to  proof  of  tbelr  claims,  and  thus 
having  made  at  least  prima  facie  proof  of 
tbelr  claims,  the  Legislature,  six  years  tbere- 
after,  enacted  the  law  under  wblch  this  ac- 
tion was  brought  In  enacting  this  law,  tbe 
L^lslatnre  was  acting  with  full  knowledge 
of  the  existing  condition.  It  bad  been  made 
known  through  tbe  messages  of  at  least  two 
Governors  that  claims  to  tbe  extent  of  $2S7,- 
615,  supported  by  tbe  requisite  prima  facie 
proof,  bad  been  presented  to  tbe  board  of 
examiners.  It  bad  been  su^ested  therein 
tbat  frauds  bad  been  perpetrated  In  tbe  pre- 
sentation and  manipulation  of  some  of  these 
claims,  and  It  bad  been  recommended  by 
Gov.  Budd  that  a  clause  sbould  be  Inserted 
In  any  appropriation  bill  tbat  might  be  pass- 
ed for  tbe  payment  of  tbese  claims  to  the 
effect  that  the  board  of  examiners  might 
take  Bucb  evidence  "as  It  deems  necessary" 
as  to  tbe  validity  of  such  claims.  Instead  of 
Tollowing  tbls  suggestion,  tbe  Legislature  of 
1901  enacted  the  law  authorizing  actions 
on  such  claims.  We  ratirely  agree  with  coun- 
sel for  tbe  stete  tbat  tbe  manifest  object  of 
tbls  act  was  to  put  the  courts  in  the  place 
of  the  auditing  board  of  tbe  state.  Wltii 
tUeli  greater  facilities  for  procuring  fividence, 
it  was  deemed  that  therein  the  state  could, 
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wltb  the  asslstence  of  ite  Attorney  General, 
produce  such  evidence  as  might  be  available 
to  show  tbat  some  of  the  claims  were,  as 
bad  been  suggested,  fraudulent  Tbe  Legis- 
lature must  be  deemed  to  have  acted  with 
reference  to  tbe  peculiar  circumstances  of  tbe 
case,  and  It  would  not  be  a  reasonable  con- 
struction of  their  action,  taken  In  favor  of 
tbe  Intereste  of  these  clalmante,  to  hold 
that  such  action  contemplated  the  relegation 
of  '^e  owners  or  holders"  of  tbe  claims  from 
a  class  of  creditors  that  had  made  a  prima 
facie  showing  of  the  validity  thereof  to  a 
position  where  they  would  be  compelled  to 
commence  at  the  b^innlng  and  make  again 
the  showing  that  they  had  already  made.  It 
is  to  be  observed,  In  this  connection,  that  tbe 
practical  effect  of  the  construction  contended 
fi>r  by  appellant  would  be  to  render  the  act 
worthless  to  many  owners  of  just  claims. 
The  individual  claims  were  mostly  for  small 
amounte,  tbe^ctlons  on  demand  of  tbe  state 
were  to  be  tried  in  Sacramento  county,  and 
the  CDste  were  to  be  borne  by  the  claimants. 
Aside  from  the  fact  that  It  would  be  impossi- 
ble to  procure  the  evidence  as  to  many  such 
claims,  owing  to  the  death  of  the  original 
claimants,  it  would,  where  such  testimony 
was  available,  in  most  cases  cost  more  to 
take  such  evidence  to  Sacramento  countv  than 
tbe  claims  amounted  to.  Tbe  Legislature 
was  providing  a  method  by  which  the  holders 
of  these  certificates  might  collect  tbe  amounts 
shown  thereby  to  be  due,  and  It  was  Intended 
tbat  tbe  certificates  sbould  have  the  same 
legal  effect  before  the  courts  that  they  would 
have  bad  before  the  board  of  examiners,  and 
tbat,  in  the  absence  of  any  showing  by  tbe 
state  as  to  tbe  validity  of  the  claim,  they 
should  constitute  sufficl^t  evidence  to  war- 
rant a  Judgment 

It  Is  suggested  that  the  certificates  intro- 
duced In  evidence  were  not  tbe  certificates  of 
the  boards,  of  supervisors,  but  simply  those 
of  the  cletkB  of  such  boards,  and  tbat  there 
Is  no  proper  evidence  of  the  action  of  the 
boards  of  supervisors.  The  certificate  set 
forth  In  the  record  was  made  by  "J.  O.  El- 
liott, clerk  of  tbe  board  of  supervisors  of 
the  county  of  Umy^,  stote  of  California," 
and  he  certifies  tbat  he  makes  It  "pursuant 
to  the  order  of  said  board,  passed  on  the  3d 
day  of  October,  1804."  By  order  of  said 
board  he  certifies  tbat  James  Ben  has  de- 
posited with  him,  as  such  clerk,  during  tbe 
quarter  ending  September  30,  18M,  BO  coyote 
scalps,  each  containing  tbe  nose  and  ears, 
and  that  there  Is  due  Ben  from  tbe  state  tbe 
sum  of  $250.  This  certificate  substantially 
complied  with  the  act  of  1891,  which  required 
the  board  of  supervisors  to  give  "a  certificate, 
certified  by  Its  clerk,"  and  sufficiently  shows 
a  determination  by  the  board  as  to  the  de- 
posit of  the  scalps,  accompanied  by  a  legal 
showing.  Tbe  repeal  of  the  act  of  1891  did 
not  destroy  the  effect  of  the  certificate  as  to 
tlie  claims  which  had  already  accrued.  It 
simply  pi-eveutcd  the  creation  of  any  fur- 
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Uwr  claims  against  the  state  for  tiie  killing 
of  coyotes.  Conceding  the  power  ot  tbe  Le^ 
Islatnre  to  prescribe  BDcb  further  proofs  as 
to  the  Talidlt;  of  rach  aeemed  dalms  as  It 
deemed  proper,  we  find  no  intent  to  eo  do 
althev  In  the  r^ieal  of  the  act  of  1881  or  In 
th«  act  of  1901  authorizing  aniti  on  ttieae 
claims. 

We  have  considered  the  other  points  made 
relative  to  these  cnrtlflcates,  and  ara  of  the 
opinion  that  the  trial  court  did  not  err  in 
admitting  them  la  evidence*  or  In  holding 
them  to  be  suffitdent,  in  the  absotce  of  any 
counter  showing,  to  warrant  a  finding  as  to 
the  validity  of  the  clalma. 

2.  It  Is  further  contended  ttuit  tbe  plain- 
tiff  did  not  show  that  he  waa  tbe  owner  of 
the  claims.  In  the  first  place,  tt  la  urged 
that  prior  to  the  act  of  IflOl,  authorizing 
suits  thereon,  the  dalms  wwe  not  assign- 
able at  all.  for  ttm  reaaon  that  they  could 
not  be  enforced  by  JudicUl  proceeding.  This 
oontraitlfm  assumes  that  action  thereon  could 
not  have  ben  maintained  under  tbe  general 
act  of  1888  (St  1898,  p.  67,  c  45)  autfaortatlDg 
aoits  agiUnst  tbe  state.  We  regard  it  aa 
entlreiy  immaterial,  In  this  oonnectton,  bow- 
ever,  whethor  or  not  they  were  enforaeable 
prior  to  the  act  irf  iSOh  U  not  enftwceable 
by  Judicial  proceeding,  it  was  solely  because 
they  w«e  claims  agaJuM  tbe  sovereign  state, 
wbidi  could  not  be  sued  wltliout  Its  permla- 
Blon.  Tb^  wan  dalms  for  a  bouular,  the 
right  to  which  had  become  vested  by  a  com- 
pliance  with  the  piovisl(»s  of  the  statute  of- 
fering tbe  bounty.  The  bounty  had  been 
earned,  and  liie  state  waa  In  tlie  same  poai- 
tloD  that  any  other  debtw  would  be,  except 
that  by  reason  of  Its  sovereign^,  and  the 
absence  of  any  appropriation  for  the  payment 
of  tbe  claims,  the  creditors  were  necessarily 
dependant  upon  the  state  making  audi  ar- 
rangement as  it  would  for  the  discbarge  of 
its  obligations.  We  are  aatisfled  tbat  sodi 
claims  agalnat  the  state  constituted  pn^iwrty 
capable  of  assignment  Tbe  language  of  the 
act  of  1901,  authorizing  "the  owners  m  hold- 
ers of  claims  or  demands"  to  bring  suit  tfaece- 
on,  dearly  indlcatea  that  it  wss  In  the  con- 
templation of  the  L^ctslatuie  that  assignees 
ot  Budi  clalma  might  bring  suit  thereon. 

It  Is  also  urged  tbat  tlie  claims  were  nev- 
er  In  fact  assigned.  It  appeared  that  irialn- 
tur  was  the  assignee  of  tbe  Kern  Valley 
Bank,  David  Hlrshfield,  and  C.  Gobn,  who 
had  by  a  written  Instmment  assigned  to 
blm  aU  thehr  right,  title,  and  interest  In  said 
daims.  The  qnestkm  is  as  to  the  assign- 
ment by  the  original  clainunte  to  ttie  Kern 
Valley  Bank  and  to  said  Gobn  and  Hlrsh- 
field. The  undisputed  evidence  vras  that  the 
Kern  Vall^  Bank  had,  vrUa  to  the  act  <tf 
1901.  purchased  directly  from  the  Miglnal 
daimante  a  large  number  of  these  claims 
in  suit  and  Gobn  and  Hlrshfield  had  pnr- 
diaaed  the  remaining  dalms  ia  wait;  the 
purchaae  price  In  each  Instance  being  paid  in 
cash  by  the  purcbaso-.  The  transactions  be- 


tween tbe  orl^nal  dalmanta  and  tbe  pur- 
chasers were  not  evidenced  by  any  writing, 
exc^  tte  pAwers  of  attomey  or  authoriza- 
tions for  dnmalt  with  the  Steto  Gontrollw 
and  State  Treasurer,  ordinarily  used  in  the 
collection  of  amounto  due  from  the  state  by 
both  agents  and  assignees.  These  designat- 
ed the  purebasov  as  the  attorneys  of  the 
daimante  to  recdve  the  vnrrante  from  the 
Controller  and  the  money  from  the  Treaaui^ 
er,  and  were  signed  by  the  daimante.  The 
transaction  between  the  claimant  and  tbe 
purchaser  in  aaiA  caae  eonslated  of  the  deliv- 
«y  by  the  claimant  to  the  purchaser  of 
the  <»rtlfleat^  and  the  signing  and  dellver- 
tog  of  tbe  power  of  attomey,  and  tbe  pay- 
ment In  caah,  at  the  tisM  <tf  tbe  purchaaeb 
by  tbe  purchaner,  to  dw  claimant,  of  Uie 
purchase  piftee  agreed  on.  It  ts  suggested 
that  these  claims  could  not  be  transferred 
by  parol,  but  we  aie  not  referred  to  any  pro- 
vision of  our  stetntes  that  makes  a  writing 
esaentlal  to  tile  validity  of  a  sale  made  umter 
the  drcumstances  here  shown.  tranafer 
may  be  made  without  writing,  in  every  case 
In  which  a  writing  is  not  expressly  required 
by  statute."  Section  liOOa,  Oiv.  Coda. 

It  la  urged  tiwt,-aince  powen  of  attomey 
were  given  at  the  time  of  tSie  transaction, 
the  agreemente  betwOen  the  daimante  and 
the  alleged  aaalgnees  were  evidenced  by 
writing,  which  alone  can  be  looked  to  tot 
the  terms  of  tike  agreement,  and  tbat  the 
parol  testimony  as  to  a  purchaae  waa  not  ad- 
missible, for  to  admit  It  would  be  to  allow 
parol  testimony  to  vary  the  terma  of  writ- 
ten agreements.  The  rule  contended  for 
has  no  idace  exc^t  between  the  partlea  to 
the  agreement  and  their  repreaoitetives  snd 
successors  in  interest  It  cannot  be  invoked 
1^  atxangera  to  the  agreement  Section  1856^ 
Code  Civ.  Proc;  Dunn  v.  Price*  112  CaL  46, 
61,  44  Pac.  864.  There  is,  however,  nothing 
in  the  parol  evldmce  that  ia  inconalstent 
with  the  Instrumente  designated  as  *'pow- 
era  of  attorn^."  Th^  did  not  purport  to 
express  the  agreement  between  the  parties, 
bad  nothing  to  do  with  tbe  aales  thereunder, 
and  were  mere  directions  to  the  Stete  Oon- 
troller  and  State  Treasurer,  without  which 
the  pnrchaaera  could  not  obtain  from  the 
olBcera  of  ttie  atate  tbe  xiroceeds  of  the  prop- 
erty which  they  had  pnrdiased.  Tbey  were 
entiidy  consis^t  with  the  fact  of  purchaae 
shown  1^  the  poxoi  testimony. 

The  evidence  in  relation  to  the  asslgnmente 
was  suffident  to  warrant  the  findings  tiiere- 
on  made  by  the  trial  court 

8.  It  Is  contended  that  the  action  is  bar> 
led  by  section  2  of  the  general  act  authoris- 
ing mlto  against  tbe  stetn.  St  1898,  p.  57, 
c  ^  Tbla  defoiae  was  not  qwdally  ^e- 
aoited  elthw  1^  demurrer  or  anawer.  and 
there  la  no  finding  tiiereon;  but  it  is  urged 
tbat  In  the  caae  of  tlie  steto  the  benefit  of 
the  stetnte  of  limltettona  cannot  be  waived 
by  tbe  ofllcers  representing  tbe  stete.  We  do 
not  however,  deem  it  necessary  to  discuss 
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the  Qnestion  as  to  the  effect  of  tbe  failure  to 
plead  the  statute.  Tlie  two-year  Umttatlon 
fixed  by  the  act  of  1893  applies  only  to  ac- 
ttens  brought  under  the  proTlslom  of  the  act 
of  1893.  TMb  action  was  brought  under  the 
act  of  1001,  which  prescribed  Its  own  statute 
of  limitations,  viz..  "twelve  months  from  the 
passage  of  this  act"  The  Intent  of  the  Leg- 
islature of  the  state  to  waive  the  benefit  of 
any  defense  of  limitation  it  may  have  had, 
under  section  2  of  the  act  of  1893,  against 
these  claims,  Is  manifest  Otherwise,  the 
act  of  1901  autbprlidng  the  Instltation  of 
theae  salts  and  the  prosecution  of  the  same 
to  final  ^idgment  would  be  of  no  avail,  for 
at  the  time  of  Ita  enactment,  the  period  of 
limitation  prescribed  by  the  act  of  1893  had 
long  since  expired  as  to  the  great  mass  of 
the  claimants,  viz.,  as  to  all  except  minors, 
insane  persons,  persons  Imprisoned  on  a 
criminal  charge  or  Judgment  pronounced 
thereon,  married  women,  and  Incompetent 
persons.  Unless  It  clearly  appear  to  the  con- 
trary. It  cannot  he  held  that  tbe  Legislature 
Intended  its  act  to  be  a  mere  form,  without 
b«ieflclal  purpose.  When  it  said  that  any 
owner  or  holder  of  any  of  these  claims 
might;  "within  12  months  from  the  passage 
of  the  act,"  bring  his  suit  It  said  that  any 
suit  so  brought  would  be  within  time  and 
free  from  any  defense  of  limitations. 

This  construction,  it  Is  urged,  would  ren- 
der the  law  obnoxlouB  to  the  provisions  of 
section  31  «f  -article  4.  of  the  Constitution, 
prohibiting  the  Legl^ature  from  making  any 
gift  of  public  money  or  thing  of  value;  tbe 
contention  being  that  a  waiver  of  the  de- 
fense of  limitations  la  a  gift,  within  the 
meaning  of  anch  provision.  The  statute  of 
Itmttations  does  not,  however,  go  to  the  sub- 
stance of  the  right,  but  only  to  the  remedy. 
When  the  statute  has  made  the  defense 
available  to  the  debtor,  bis  debt  has  not 
been  extlDgulsfaed.  Xt  still  exists,  and  may 
be  enforced  against  him,  unless  he  choose 
to  avail  himself  of  the  defense  afforded  by 
tbe  itatute,  and  specially  plead  it  The  pay- 
ment of  such  a  debt  by  the  debtor  Is  not  a 
"gift"  in  any  proper  sense  of  the  word,  and 
there  is  nothing  In  the  constltntlonal  provi- 
sion Involved  that  can  be  held  to  prohibit  the 
Legislature  from  paying  these  claims. 

4.  We  are  of  the  opinion  that  it  was  not  es- 
aentfai  to  a  statement  of  a  cause  of  action 
In  a  suit  brought  under  the  act  of  1901  that 
the  complaint  should  aliefe  a  prmientatlon 
of  the  claims  to  the  state  board  of  examln- 

CTB. 

5.  It  Is  contended  that  the  findings  are  con- 
tradictory, in  tAat  the  court  found  that  all 
the  tacts  set  forth  in  the  complaint  are 
true,  except  the  allegation  as  to  certain 
spedfled  counts,  and  at  the  same  time  found 
that  none  of  the  facts  set  forth  In  the  an- 
swer are  true.  The  answer  was  a  specific 
denial  of  tbe  allegations  as  to  each  of  the 
S82  counts.  If  It  be  conceded  that  these  find- 
ings are  at  all  in  conflict,  It  la  apparent  from 


tbe  transcript  on  appeal  that,  so  far  as  tbe 
specified  counts  were  concerned,  no  Judgment 
was  given  In  favor  of  plaintiff,  and  that  as  to 
them  defendant  prevailed.  As  already  stat- 
ed, but  one  count  Is  set  forth  In  the  copy  ot 
the  complaint  contained  In  the  transcript; 
the  others  having  been  omitted  by  stipula- 
tion of  the  parties.  In  place  of  such  counts 
there  has  been  inserted  a  statement  that 
tiie  aggregate  amount  of  all  the  counts  was 
972,330,  and  that  the  aggregate  amount  of 
all  others  than  those  specially  meutlbned  la 
the  decision  was  $59,660,  -  for  which  latter 
amount  Judgment  was  ordered  by  the  court 
and  altered.  In  view  of  the  stlpnlatlOB  ot 
tbe  parties,  we  are  entitled  to  look  at  tM» 
statement  and  It  la  demonstrated  thereby 
that  Judgment  was  given  for  phtlntUf  only 
upon  the  counts  not  specially  mentioned  la 
tbe  decision.  Any  conflict  in  tbe  findings  a» 
to  tbe  specified  counts  te  therefore  Immateri- 
al on  defendants  a^eals. 

What  has  been  said  disposes  of  all  the 
polnta  made  by  the  state,  except  those  rela- 
tive to  the  constltuttonallty  of  the  origtoal 
bounty  act  of  1801  and  the  act  of  1901  ao- 
tborl^ng  suits  on  the  claims  arising  tJierft- 
ojider.  Tbe  re  is  nothing  in  the  contention 
that  the  act  of  1901  is  invalid  under  the  pro- 
TlBioDs  of  our  Cbnstitntlon  relative  to  special 
legislation.  Conceding,  fbr  the  moment  tlio 
constitutionality  of  the  original  act  of  1891, 
tbe  Legislature  had  the  right  to  iHQvlde  what- 
ever method  It  deemed  proper  for  the  proof 
of  the  claims  arising  thereunder  and  tbe  pay- 
ment of  tbe  same.  It  could,  without  fur- 
ther Investigation,  have  appropriated  tbe 
money  to  pay  those  who  had  made  the 
showing  required  by  sudi  act  or  tt  could 
Iirovlde  for  such  investigation  as  was  by 
It  deemed  essential  to  a  proper  determina- 
tion of  the  question  as  to  the  Justness  of  the 
Individual  claims  against  the  state.  What 
has  already  been  said  in  regard  to  the  claims 
under  this  act  amply  shows  that  these  bounty 
claimants  constituted  a  class  characterized 
by  such  substantial  qualities  and  attributes 
as  to  render  appropriate  legislation  peculiar 
to  itself  in  the  matter  of  tbe  determlnatton 
of  tbe  validity  and  payment  of  tbe  claims- 
We  have  already  disposed  of  tbe  objection 
that  tbe  act  of  1901  Is  obnoxious  to  section 
81  of  article  4  of  tbe  Constitution,  prohibit- 
ing the  Ijeglslatute  from  making  any  gift. 

There  remains  only  tbe  objection  that  the 
boonty  act  ot  1891  was  tovalid  under  the  pro- 
visions of  section  1  of  article  16  of  the  Gon- 
Btltutlott,  which  provldea  as  follows,  viz.: 
"The  Legislature  shall  not  In  any  manner, 
(xeate  any  debt  or  debts,  liability  or  liabili- 
ties, which  sbell,  singly  or  in  tbe  aggregate 
with  any  previous  debts  or  liabilities,  exceed 
the  sum  of  three  hundred  thousand  dollars, 
except  in  case  of  war  to  r^rel  invasion,  or 
suitress  Insurrection,  unless  tbe  same  ^all 
be  authorized  by  law  for  smne  single  ob- 
ject or  work  to  be  distinctly  specified  there- 
in, which  law  shall  provide  ways  and  meanSy . 


Digitized  by 


276  rACiPiC 

ncluBlve  of  loans,  for  the  payment  of  the 
Interest  of  such  debt  or  liability  as  It  falls 
dne,  and  also  to  pay  and  dlscliarge  the  prin- 
cipal of  sucb  debt  or  liability  within  twenty 
years  of  the  time  of  tbe  contracting  thereof 
and  shall  be  irrepealable  ontil  the  principal 
thereon  shall  be  paid  and  discharged;  but 
no  such  law  shall  take  effect  tmtil,  at  a  gen- 
eral election,  ft  shall  have  been  submitted  to 
the  people  and  shall  hare  received  a  majoii^ 
of  all  votes  cast  for  and  against  it  at  such 
electiob."  This  point  was  made  by  the  At- 
torney General  in  liia  briefs  in  the  case  of 
Ingram  t.  Colgan,  Controller,  supra;  but,  al- 
though the  act  under  consideration  was  there 
held  to  be  free  from  constitutional  objec- 
tion, no  reference  was  made  In  the  oplnloD 
to  this  contention. 

It  appears  from  the  report  of  the  State 
Treasurer  for  the  year  ending  June  30,  1800, 
that  the  total  bonded  indebtedness  of  the 
state  at  that  date  was  $2,642,000.  What  is 
also  styled  In  the  report  a  debt  of  the  state 
consisted  of  CJontrolIer's  warrants,  aggregat- 
ing $173,295.10,  which  it  must  be  assumed 
had  been  drawn  upon  unexhausted  specific 
appropriations  provided  by  law  to  meet  the 
same.  An  examination  of  the  same  report 
■bows  that  there  were  in  the  various  funds 
■o  drawn  upon  amounts  In  excess  of  the 
sums  necessary  to  pay  tbe  warrants.  It  does 
Dot  appear  that  any  of  tbe  llablHties  for 
which  these  warrants  were  drawn  had  been 
created  by  the  Legislature  without  provision 
made  at  the  same  time  by  appropriation  from 
the  current  revenue  for  the  payment  of  the 
same,  and  they  were,  therefore,  not  debts, 
within  the  meaning  of  the  prohibitory  clause 
of  tbe  Constitution.  This  matter  is  fully 
and  ably  discussed  in  the  opinion  in  People 
V.  Pacheco,  27  Ca).  175,  and  tbe  cases  there 
cited.  Of  the  Iwnded  debt,  which,  so  far  as 
appears,  constituted  tbe  only  indebtedness 
of  the  state  at  that  time,  all  but  $5,000,  to 
wit,  $2,037,000,  was  evidenced  by  the  funded 
debt  bonds,  issued  under  the  act  of  April  2, 
1870  (St  186^-70,  p.  046,  c.  444),  and  the  is- 
suance of  these  bonds  had  been  authorized 
by  a  vote  of  the  people  of  the  state  at  a 
general  election.  This  left,  at  most,  an  In- 
debtedness of  only  $5,000^  created  ttAeiy  by 
the  Legislature. 

It  seems  very  clear  to  ns  that  such  debts 
and  liabilities  as  had  been  authorized  by  the 
people  of  the  state  at  a  general  election  in 
the  manner  provided  by  the  constitutional 
provision  invoked  by  appellant  cannot  be 
taken  Into  consideration  In  determining  the 
question  as  to  the  power  of  the  Legislature 
to  Itself  create  an  indebtedness.  The  sec- 
tion was  not  designed  to  limit  the  amount  of 
Indebtedness  that  might  be  created  by  the 
state,  for  under  its  express  provisions  an  In- 
debtedness may  be  created  for  any  amount, 
and  there  Is  no  other  provision  in  the  Consti- 
tution prescribing  a  limit  of  aggregate  in- 
debtedness. Tbe  section  goes  entirely  to  the 
manna*  of  the  creation  of  indebtedness.  It 
waa  recognized  that  without  some  such  pn>- 
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vision  the  legislative  department  might  at 
will  create  Indebtedness  to  any  amount,  and 
It  was  thought  that  some  limit  should  be 
placed  upon  this  power.  The  language  used 
indicates  the  intention  and  object  of  this 
provision  very  clearly,  which  was  simply  to 
put  a  limit  upon  the  amount  of  indebtedness 
that  might  at  any  time  be  created  by  the 
Legislature  Itself.  That  body  was  to  bare 
power  to  create  debts  to  the  extent  of  $300,- 
000  only.  The  Indebtedness  created  by  tbe 
Legislature  itself  must  at  no  time  exceed 
$300,000.  It  was  deemed  proper  that  the 
Legislature  should  have  the  power  at  all 
times  to  go  to  this  extent,  because  ot  possi- 
ble needs  of  the  state  government  If  any 
further  Indebtedness  became  necessary,  the 
people  must  authorize  It  by  tbelr  votes  at  a 
general  election;  but  an  indebtedness  so  au- 
thorized became.  In  ettect,  one  created  by 
the  pe4H>Ie,  and  one  excluded  from  the  cate- 
gory of  debts  created  by  the  Legislature, 
within  the  meaning  of  this  constitutional 
provision.  So  far  as  is  material  here,  the 
section  in  effect  simply  provides  that  tbe 
Legislature  shall  not  In  any  manner  create 
any  debt  or  liability  which  shall,  singly  or  In 
the  aggregate  with  any  previous  existing 
debts  or  liabilities  created  by  the  Legida- 
ture,  exceed  the  sum  of  $300,000. 

Tbe  decisions  in  the  cases  of  People  t. 
Johnson  et  al.,  6  Cal.  409,  and  Nougues  t. 
Douglass,  7  Cal.  66,  relied  on  by  the  appel- 
lant, are  not  in  conflict  with  the  views  here 
expressed.  It  appeared  in  the  case  of  People 
V.  Johnson,  supra,  that  the  previous  Indebt- 
edness exceeding  $1,000,000  bad  never  been 
submitted  to  and  ratified  by  a  vote  of  the 
people,  as  required  by  the  Constitution,  and 
was  purely  a  debt  attempted  to  be  created 
by  the  Legislature.  The  same  condition  un- 
doubtedly existed  in  Nougues  v.  Douglass, 
supra. 

At  tbe  date  of  the  passage  of  the  bounty 
act  of  1891,  the  Indebtedness  created  by  the 
Legislature  did  not,  so  far  as  appears,  ex- 
ceed $5,000.  The  Legislature  still  bad  the 
power  to  create  a  further  indebtedness  of 
$295,00a  The  act  of  1891,  which  provided 
for  a  bounty  of  $5  for  each  coyote  destroyed, 
to  be  paid  to  the  person  destroying  it  did 
not  of  Itseli  create  any  debt  or  liability.  It 
was  simply  an  offer  upon  condition,  and  only 
upon  the  performance  of  the  condition  by  any 
person  could  a  debt  or  liability  arise  on  the 
part  of  the  state.  Upon  sucb  performance, 
however,  by  any  person,  the  amount  speci- 
fied In  the  act  viz.,  $5  tor  each  coyote  killed 
by  him  In  accordance  with  tbe  provisions  of 
the  act  would  become  due  soch  person  from 
the  state,  and.  no  appr<^rlation  having  been 
provided  to  meet  the  claim,  such  amount 
would  be  a  debt  created  by  the  Legislature 
within  the  meaning  of  the  constitutional  pro- 
vision. But  the  amounts  which  might  be- 
come due  to  persons  under  the  terms  of  said 
act  would  not  necessarily  exceed  $2^,000. 
The  act  could  not  therefore,  be  held  upon 
its  face  to  violate  the  constitutional  ^Tialon. 
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The  Legislature  had  the  power  to  create  In- 
debtedness to  the  extent  of  $300,000.  The 
mere  fact  that  the  total  amount  that  would 
ultimately  be  paid  under  the  act  was  not 
named,  and  that  under  Its  terms,  in  the 
coarse  of  years,  clalmi  might  possibly  ac- 
one  and  remain  unpaid  that,  with  other 
debts,  would  exceed  the  constitutional  limit, 
would  not  affect  the  question  as  to  the  con- 
vtltntionaUty  of  the  act  The  only  possible 
effect  of  the  constitutional  provision  in  aucb 
a  case  would  be  to  render  void,  as  beyond 
the  power  of  the  Legislature,  any  indebted- 
ness incurred  In  excess  of  the  constitutional 
limit 

Whether  or  not  the  Indebtedness  adjudged 
to  be  due  to  plaintiff,  viz.,  $59,680,  was,  In 
whole  or  in  part,  incurred  in  excess  of  this 
limit,  is  a  question  not  presented  by  the 
record  in  this  case.  There  is  no  Issue  rela* 
tire  thereto  made  by  the  pleadings,  and  no 
finding  made  by  the  court,  and  it  la  Impossi- 
ble for  OS  to  say,  from  the  evidence  in  the 
record  or  from  anything  contained  In  the 
brieft,  that  the  claims  held  by  plaintiff  did 
not  entirely  accrue  before  the  a^n%gate 
amount  of  valid  claims  presented  under  the 
act  bad  reached  the  sum  of  $295,000.  It  la, 
however,  stated  that  the  aggregate  amount  of 
unpaid  claims  against  the  state  arising  un- 
der tbis  act  was  $287,616,  and  that  suits  were 
instituted  under  the  act  of  1891  tot  only 
$224,345.  and  that  the  judgments  entered 
were  for  an  aggregate  of  only  $175,000. 
These  amounts  were  all  within  the  consti- 
tutional limit  of  indebtedness.  It  Is  fur- 
ther stated,  however,  that  prior  to  the  presen- 
taticm  of  any  of  these  claims,  and.  so  far  as 
appears,  prior  to  the  accrual  thereof  as  debts 
against  the  state,  the  state  officers  bad  paid 
$187,485  on  prior  claims  accruing  under  the 
act  of  1801.  These  claims  should  not  have 
been  paid  without  prior  appropriation  (In- 
gram V.  Colgan,  supra);  but,  nevertheless, 
being  In  t&ct  iMld,  tbey  no  longer  consti- 
tuted a  part  of  the  Indebtedness  of  the  state, 
and  cannot  be  taken  into  consideration  in 
determining  the  qnestlfm  as  to  the  validity 
of  claims  sabsequently  accruing. 

The  Judgment  In  favor  of  plaintiff,  and 
the  order,  are  afltrmed. 

We  concur:  TAN  DTKB,  J.;  8HAW,  J.; 
McFABLAND,  J.;  LORIOAN.  J.;  HEN- 
SHAW,  J. 

BBAirrr.  O.  J.,  deeming  Uma^  disquali- 
fied, did  not  participate. 


BIOKEBDZKB  v.  STATE.    (Sac  1,224.) 
(Supreme  Oonit  of  Oallfomla.  Sept.  19, 1904.) 

COTOTE  BOUNTT— OUIHS— ABSIONinnT  —  SVI- 
DERCK—LOBT  OBBTIFICATES— KFFECT— AF- 
PBAIi— EBBOB8  AGAINST  BE8F0NDENT. 

1.  In  an  action  agaiiiBt  the  state  on  certain 
coyote  bounty  clatma,  proof  that  i^aintCTs  as- 
signor pondiased  them  from  the  person  claim- 


ing to  be  the  person  named  as  the  owner  la 
the  certificate  Iraaed  to  anch  owner  by  the  clerk 
of  the  coanty  board,  as  required  by  ooanty  act 
(St  1891.  p.  280,  c.  198).  and  who  then  had 
such  certificate  in  his  pOBsession  and  thereapon 
delivered  It  to  the  purcbasar,  and  each  of  the 
holders  of  such  certificates  transferring  the  same 
In  the  name  of  such  holders,  authorized  the 
puTchoEers  by  power  of  attorney  to  receive  the 
warrant  therefor  from  the  state  Controller  and 
the  money  from  the  state  Treasurer,  was  suffi- 
cient to  establish  that  such  claims  were  trans- 
ferred to  plaintiff  by  the  original  owners,  in  the 
absence  of  evidence  that  the  peraons  making 
the  assiguinents  were  not  the  identical  persons 
tiamed  in  the  certificates. 

2.  On  an  appeal  by  the  plaintiflF,  the  Supreme 
Court  cannlot  consider  alleged  errors  in  the  ad- 
mission of  evidence  against  the  defendant. 

JJ.  In  an  action  on  certain  coyote  bounty  cer- 
tificates assigned  to  plaintiEE,  evidence  held  suf- 
ficient to  establish  the  due  execution  of  powers 
of  att<»iiey  s^ven  by  the  original  owners  of  such 
daims  to  their  transferees  to  receive  tiw  war- 
rants from  the  stete  Controller  and  the  proceeds 
thereof  from  the  state  Treasurer. 

4.  In  an  action  against  the  state  on  certain 
coyote  bounty  warrants,  for  which  it  was  claim- 
ed the  certificates  of  tbe  board  of  supervisors 
of  the  county  In  which  the  coyotes  were  killed, 
required  by  St  1891.  p.  ^0,  e.  198,  were  lost, 
a  certificate  of  the  clerk  of  such  county  that  It 
appeared  from  the  records  In  his  office  that, 
pursuant  to  an  order  of  the  board  "paftaed  on 

or  about  the    day  o£  ,  189-,  the 

county  clerk  of  said  county  on  or  about  the 
 day  of  ,  189-,  issued  to  the  follow- 
ing named  persons  certificates  for  coyote  scalps 
bounty  and  for  the  number  of  scalps  set  oppo- 
site their  respective  names,"  ete.,  followed  by  a 
list  of  the  original  claimants,  the  number  of 
scalps  credited  to  each,  and  the  dates  of  Issu- 
ance of  the  certificates,  ranging  from  January 
6,  1892,  to  July  18,  1894,  was  inadmissible; 
being  a  mere  statement  of  the  officer's  conclu- 
sions as  to  the  effect  of  certein  records  in  hi« 
office. 

5.  Where,  In  an  action  against  the  state  on 
certain  coyote  bounty  warrants,  due  proof  of 
ownership  of  the  claims  in  plaintiff  was  made, 
and  the  evldoice  established  that  county  clerk's 
certificates,  required  by  St  1891,  p.  280,  c  198L 
had  been  duly  Issued  on  8U<^  claims  and  had 
been  delivered  to  the  secretary  of  the  state 
board  of  examiners,  and  a  record  in  his  office 
showed  that  they  were  on  file  therein  in  1895, 
but  could  not  be  found  at  the  time  of  the  trial, 
such  certificates,  tboo^  lost,  were  sufficient  to 
entitle  plaintiff  to  recover.  In  the  absence  of 
evidence  on  the  part  of  the  stete  showing  tiielr 
tovalidlty. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;  J.  W.  Hughes,  Judge. 

Action  by  Charles  Bickerdlke  against  the 
state  of  California.  From  an  order  denying 
plalntUTs  motion  for  a  new  trial  on  certain 
causes  of  action  alleged,  on  which  a  recovery 
was  denied,  plaintiff  appeals.  Beversed. 

Geo.  E.  Bate^  W.  O.  Van  Fleet,  and  Ed- 
ward F.  Treadwell,  for  appellant  U.  S. 
Webb,  Att7.  Gen.,  and  Geo.  A.  Sturtevan^ 
Depn^  Atty.  Gen.  (Devlin  A  Devlin,  of  coun- 
sel), for  the  State. 

ANOELLOTTI,  J.  This  action  was  brought 
under  the  provisions  of  the  act  of  March  23, 
1901  (St  1901,  p.  646,  c.  214).  authorizing  suite 
against  the  stete  on  claims  arising  under  the 
coyote  bounty  act  of  1891  (St  1891,  p.  280, 
c  19S),  and  is  the  same  action  Involved  In  the 
appeal  In  Bickerdlke  t.  State  (Sac.  1,237, 
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heretofore  decided)  78  Pae.  270,  to  which  ref- 
erence  is  made  for  the  general  facts  of  the 
case.  That  was  an  appeal  by  the  state  from 
the  jndgment  in  favor  of  the  plaintlfp  as  to 
most  of  the  892  eonnts  at  the  complaint,  and 
from  an  order  denying  a  new  trial  in  regard 
theretow  A»  to  some  of  the  comilB,  the  find- 
ings and  Judgment  were  In  favor  of  the  de- 
fendant, and  tile  plaintiff  moved  for  a  new 
trial  as  to  66  of  these  conats.  His  motion 
liaving  be&a  denied,  he  to(A  this  appeal  from 
tiie  order  denying  tiie  motion.  The  plalntjfl 
sued  as  the  successor  in  Interest  of  the  orig- 
inal owners  of  the  dalms,  claiming  to  be  the 
present  owner  and  holder  thereof. 

1.  As  to  67  of  these  counts,  ttie  trial  court 
found  that  all  of  the  allegations  of  the  com- 
plaint are  true,  except  the  allegation  contain- 
ed Id  each  count  to  the  ect  that,  before  the 
fffing  of  the  complaint;  the  cwtlflcate,  claim, 
and  demand  were  by  the  owners  sold,  assign- 
ed, transferred,  and  deUvered  to  plaintiff, 
and  that  plaintiff  ever  since  has  been  and 
now  is  the  owner  and  holder  of  the  Bam«^ 
which  allegation,  as  to  each  of  said  counts, 
was  found  to  be  untrae.  TUs  flnding  is  at- 
tacked by  plaintiff,  his  contention  being  that 
the  evidence  is  tnsuffldent  to  Justify  the 
same.  The  question  is  as  to  the  alleged  as- 
signment by  the  original  owners  of  some  of 
these  claims  to  tiie  Sera  Valley  Banli,  and 
the  original  ownem  of  the  others  thereof 
to  David  Hlrsfafield  and  C.  Cohn;  It  bting  ad* 
mttted  that  plaintiff  was  tiie  aadgnee  of  all 
the  rights,  tltle^  and  Intemt  of  said  bank 
and  said  C<An  and  Hiishfleld. 

The  evidence  Is  without  conflict  to  the  ef- 
fect tiut  each  of  the  claims  involved  In  these 
counts  was  purchased  by  either  the  bonk  (nr 
Ootan  and  Hlrahfleld  from  the  person  claim- 
ing to  be  the  person  named  as  owner  In  the 
certificate  Issued  by  the  county  clerk,  and 
who  then  bad  such  certificate  in  his  posses- 
^n,  and  tiiereupon  dellvcfCd  tlie  same  to  the 
pnn^ser.  In  practically  all  of  tiie  transac- 
tions of  purchase  of  tbe  claims  bere  involv- 
ed, the  person  purporting  to  Ml  tbe  claim 
was  not  personally  known  to  tbe  pmrchaser, 
*ad  the  only  evidence  that  he  was  the  own- 
er was  tbe  fact  that  he  had  tiie  certificate 
In  his  possession,  cUlmed  to  be  the  person 
named  ther^  ai  the  ownw,  as  such  persim 
purported  to  sdl  the  claim,  and  In  the  name 
4tf  such  person  authorised  the  purchaser  by 
powers  of  attorney  to  receive  the  warrant 
tbo^or  from  the  state  Controller,  and  the 
money  from  the  state  Treasurer.  There  la, 
however,  absolutely  nothing  in  the  record  to 
overcome  the  effect  of  this  evidence,  and 
there  Is  no  pretense  that  It  has  ever  been 
claimed  by  any  one  that  the  person  making 
the  assignment  was  not  the  identical  person 
named  In  the  certificate.  We  are  satisfied 
that,  under  such  drcumstance^  It  must  be 
held  that  the  finding  assailed  Is  not  support- 
ed by  the  evld^ice.  It  may  be  that  the  mere 
possession  of  the  certificate  would  not  afford 
sufflcinnt  proof  that  the  holder  was  the  per- 
son named  therein  and  the  owner  of  the 


claim  against  the  state  evidenced  thereby. 
Ue  was,  however,  presumptively  the  ownar 
of  the  certificate  (section  3,  Bounty  Act  1901; 
snbdlvleion  11.  S 1063,  Code  CSv.  Pioc.),  which 
constituted  the  only  tangible  evidence  of  tlie 
claim,  acept  in  so  ter  as  tbe  records  of  the 
board  of  supervisors  might  evidence  such 
claim,  and  upon  which  the  stete  oflleers 
might  act  and  pay  tbe  claim.  Being  so  In 
possesdou  of  such  certificate^  tiie  holder  exer- 
cised over  the  claim  an  act  of  ownersh^  of 
tbe  highest  chazacter,  via.,  tiie  absolute  dis- 
podtton  thereof  by  sala 

The  law  presumes  that  a  pemm  is  the  own- 
er of  property  from  exercising  acte  of  own- 
ership over  it  (subdivision  12,  |  1063,  Oode 
dr.  Proc),  and  we  know  of  no  r^son  why 
audi  ptesampti(m  should  not  obtain  nndar 
tbe  circumBtancea  set  fortli.  Likewise  tbe 
law  preeumes  tiut  a  person  Is  innocent  oi 
crime  or  wrong  (subdivision  1,  |  19(IS,  Code 
Civ.  Proc)  in  ctTil  as  well  as  In  criminal  cas- 
es (Hunter  v.  Hunto-,  lU  CaL  261.  287,  43 
Pac  756,  81  L.  R.  A.  411,  52  Am.  St  Rep. 
180),  and  it  will  be  presumed  that  the  per- 
sons making  tbe  transfers  and  executing  tlie 
powers  oi  attorn^  did  not  attempt  to  per- 
sonate others,  and  by  so  doing  fraudulently 
procure  property  to  which  they  were  not  en- 
titied,  but  rather  tiiat  Ibvy  were  tiie  persons 
whom  they  represented  themselves  to  be,  tbe 
persons  designated  In  the  certificates  of 
which  they  bad  possession,  and  tbe  owners 
of  the  claims  which  they  purported  to  sell. 
In  each  transaction  tti9  person  signing  the 
power  of  attorney  signed  as  his  name  the 
name  appearing  in  tiie  certificate  as  the  name 
ot  the  persoD  to  whom  the  cortlficate  had 
been  issued.  There  has  never  been  any 
claim  to  the  ^ect  that  the  person  so  signing 
did  not  sign  his  true  name.  Identity  of  per- 
son Is  presumed  from  Identity  of  name  (sub- 
division 26,  S  1868,  Code  Civ.  Proc.),  and  !t 
must  therefore  be  presumed  that  tbe  person 
signing  the  power  of  attorney  was  the  povon 
named  In  tbe  certificate  as  the  ori^nat  own- 
er of  tbe  claim.  As  the  person  who  signed 
tiie  power  of  attorney  Is  the  person  who  sold 
tbe  claim,  tbe  pKXtf  is  complete.  Wblle  pre- 
sumptions of  the  character  here  m«itioned 
may  be  controverted  by  other  evidence,  and 
tbe  effect  thereof  easily  overcome,  tbe  court 
or  Jury  is  bound  to  find  according  thereto, 
unless  they  are  so  controverted.  Section 
1961,  Code  Civ.  Proc. 

It  Is  contended  that  tiie  execution  of  tbe 
pewos  of  attorney  was  not  proven.  It  ap- 
pears that  tbe  powers  of  attorney  were  re- 
ceived In  evidence  without  any  specific  ob- 
jection on  the  ground  that  the  execution 
thereof  had  not  been  proved;  the  objection 
of  defendant  being  only  "that  they  slmiriy 
constituted  the  person  therein  named  an 
agent,  and  did  not  convey  to  him  any  Inters 
est  In  said  claim,  and  that  tbe  same  was  ir^ 
relevant.  Incompetent,  and  Immaterial.*'  As- 
suming, however,  that  the  question  as  to  the 
execution  of  these  powers  of  attorney  la  be- 
fore us,  the  evidence  shows-such  execution. 
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Ttae  imcoatndlcted  evidence  of  Charles  Blck- 
erdike,  David  Blrshfleld,  and  O.  Cohn,  was 
to  tbe  effect  that  In  every  instance  the  person 
selling  the  claim  executed  and  dellTered  a 
power  of  attorney  directed  to  the  state  Con- 
troller, asking  him  to  deliver  his  warrant  for 
the  claim  to  the  purchaser,  and  also  a  power 
of  attorney  directed  to  the  state  Treasurer, 
asking  him  to  pay  such  warrant  to  the  pur- 
chase, and  admittedly  the  powers  of  attor- 
ney sobsequently  introduced  were  the  pow- 
ers of  attorney  referred  to.  It  is  true  that 
the  evidence  above  set  forth  was  objected  to 
by  defendant  on  the  ground  that  it  was  not 
the  best  evidence,  but  the  court  overruled  the 
objection,  and  we  cannot,  on  this  appeal  by 
plalDttff,  consider  errors  or  alleged  errors 
■gainst  defendant.  The  evidence  was  admit- 
ted, and  most  be  considered,  for  the  purposes 
of  this  appeal,  as  property  before  the  court 
It  Is  therefore  unnecessary  to  consider  the 
qnestlon  as  to  the  competency  or  effect  of  the 
proof  of  the  genuineness  of  the  signature  of 
the  subscribing  witness,  by  a  person  other 
than  the  subscribing  wltoesa.  This  amstlon 
may  not  arise  on  anotiier  trial. 

Z.  Aa  to  the  remaining  nine  cotmts,  the 
trial  court  found  that  all  of  the  allegations 
of  the  complaint  were  nntme.  These  flndings 
are  attached.  Dne  proof  of  ownership  of 
these  claims  in  pJalntUE  was  niad&  The  evi- 
dence showed  in  each  case  a  transfer  of  the 
claim  and  the  execution  and  delivery  of  the 
certificate  and  powtf  ot  attorney  to  the  pur- 
cSumr,  the  seidlng  of  the  same  by  tbe  pur- 
cbaaet  to  the  National  Bank  of  D.  O.  Mills 
&  Go.  at  Sacramento  for  collection,  and  the 
delivery  of  the  aame  said  bank  to  the  sec- 
retary of  the  state  board  of  examiners.  All 
of  the  certlflcates  so  sent  appeared  "In  a  rec- 
ord kept  by  the  said  secretary"  In  his  office, 
and  the  certlflcates  were  on  file  In  said  of- 
fice in  the  year  18SS,  bat  none  of  them  could 
be  found  on  file  in  such  office  or  elsewhere  at 
the  time  of  the  trial,  and  there  was  no  record 
showing  the  withdrawal  th^wf  by  or  deliv- 
ery to  any  person.  There  can  be  no  question, 
under  the  record  before  us,  that  there  was 
a  supervisor's  ctftlflcate  for  each  one  of  these 
claims.  The  only  otbw  evidence  offered  to 
sustain  the  allegations  of  the  complaint  as  to 
these  claims  was  the  cwtlficate  of  the  county 
clet^  of  Kern  county,  of  date  July  10,  1002, 
wherein  he  certified  "that  it  appears  from  the 
recwds  In  my  said  office  that,  pursuant  to  an 
order  of  the  board  of  super^'lsors  passed  on 

or  about  the  day  of  —  ,  189 — ,  the 

county  clerk  of  said  county,  on  or  about  the 
 day  <rf  ,  18ft—,  Issued  to  the  fol- 
lowing named  persons  certificates  for  coyote 
scalps  bounty,  and  for  the  number  of  scalps 
set  opposite  their  respective  names,  to  wit" 
The  list  of  original  claimants,  the  ninnber  of 
scalps  credited  to  each,  and  the  dates  of  is- 
suance of  the  certlflcates,  ranging  from  Jan- 
uary 6,  1882,  to  July  18,  1894,  follow.  To  the 
introduction  of  this  cerUflcate  in  evidence  the 
defendant  objected,  en  the  ground  that  the 


same  was  not  a  certlflcate  of  any  record  of 
the  office  of  said  county  derk,  was  but  the 
conclusiou  of  the  witness  and  hearsay,  that 
the  certlflcate  was  not  required  or  author- 
ized by  any  law,  and  was  immaterial.  Incom- 
petent and  irrelevant  The  objection  was 
Sustained,  and  plaintiff  excepted. 

The  ruling  of  the  court  excluding  this  cer- 
tlflcate was  undoubtedly  correct  The  cer- 
tificate did  not  purport  to  contain  a  copy  of 
any  record  of  the  office  of  the  county  clerk, 
but  showed  upon  Its  face  that  It  was  nothing 
more  than  a  written  statement  of  that  officer 
as  to  his  oonclmlons  as  to  the  effect  of  cer- 
tain records  that  he  found  therein.  The  of- 
fice did  not  certl^  that  the  document  con- 
tained a  copy  of  any  record  or  entry,  and 
clearly  It  did  not  contain  such  a  copy.  A 
certified  copy  of  the  records  of  the  office,  so 
far  as  they  related  to  these  claims,  might 
have  been  admissible;  but  we  know  of  no 
statutory  provision  or  rule  of  law  that  would 
have  warranted  the  admission  of  the  certif- 
icate In  question  for  any  purpose.  It  how- 
ever, sufficiently  appears  from  the  evidence 
that  was  introduced  that  the  certlflcates  were 
in  fact  issued,  and  Anally  deposited  with  the 
secretary  of  the  board  of  examine,  and  the 
question  remains  as  to  whether  this  proof 
was  spffldent  to  require  flndings  for  plaintiff; 
it  appearing  that  the  certificates  bad  been 
lost  or  destroyed.  We  have  discussed  the 
effect  of  these  certificates,  as  evidence.  In  the 
opinion  in  the  case  of  Blckerdike  v.  State, 
supra.  The  certificate  was,  under  the  provi- 
sions of  the  bounty  act  in  effect  the  expres- 
sion of  the  determlnatlou  of  the  board  as  to 
the  validity  of  the  claim,  a  document  ex- 
pressly authorized  and  required  by  the  law 
to  be  Issued  for  the  purx>08e  of  establishing, 
prima  fade  at  least,  the  validity  of  such 
claim  against  the  state:  Its  issuance  was  a 
prereqolslta  to  the  collection  of  any  money 
from  the  state.  The  fact  of  its  issuance  and 
delivery  to  ■  person  prima  fade  established 
his  claim,  and  dispensed  with  the  production 
of  further  evidence  In  support  thereof.  While 
such  a  certificate  would  ordinarily  be  the 
best  and  probably  only  evidence  of  Its  issu- 
ance and  Its  contents,  we  have  no  doubt  that 
where  it  liad  been  k>Bt  or  destroyed,  both  Its 
Issuance  and  contents  might  be  shown  by 
other  competent  evidence,  and  that  when  this 
was  dMie  the  claim  would  be  estebllshed  to 
the  same  extent  as  if  the  certlflcate  itself  had 
been  produced  In  evidence. 

We  are  of  the  opinion  that  the  motion  for 
a  new  trial  should  have  been  granted  as  to  all 
the  counts  Involved  therein.  The  or6ev  deny- 
ing plaintiff's  motion  few  a  new  trial  Is  re- 
versed. 

We  concur:  VAN  DYKB,  J.;  SHAW,  J.; 
McFARLAND,  J.;  LOBIOAN,  J.;  HEN- 
SHAW,  J. 

BEATTY,  a  J.,  deeming  UmseU  diagaatt- 

fied,  did  not  participate. 
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BATTER  T.  STATE.    (Soa  1,203.) 
(Supmne  Conrt  of  California.   Sept.  20,  1001) 
BounxiEB— ACTion — STATUTE— AssiaNMEzrr  or 

CUIUS— EVIDSNCE—ADUIBSIBILITT 
— SUrnCIBNCT— DBP0BITI0H9. 

1.  In  an  action  under  St  1001.  p.  646.  &  214. 
anthoridng  salts  asainst  the  state  under  the 
act  Gxlng  a  bounty  on  coyote  scalps,  where 
plalntilE  sued  as  assignee  in  trust  of  a  large 
number  of  claimants,  and  presented  instruments 
vnrporting  to  be  anisnmenta  from  them,  evi- 
dence examined,  and  held  sufficient  to  show  that 
the  instruments  offered  were  all  executed  by  the 
parties  alleged. 

2.  The  poaiUTe  statement  of  a  witness  that 
an  instrument  was  signed  by  a  given  person  is 
not  overcome  beeanse  it  incidentally  appears 
that  be  was  not  present  when  it  was  signed. 

3.  In  an  action  under  St  1901,  p.  646,  c.  214, 
aqthorlzlng  suits  against  the  state  on  claims 
arising  under  the  act  fixing  a  bounty  on  coyote 
scalps,  where  plaintiff  sued  as  assignee  in  trust 
of  a  large  number  of  dalmants  and  by  virtue 
oC  his  substitution  In  place  of  a  bank  as  attor- 
ney in  fact  for  the  claimants,  it  was  error  to 
exclude  a  resolution  of  the  bank's  board  of 
directors  recitinc  the  powers  of  attorney  and 
•ubstituting  plaintiff;  It  appearing  that  the 
powen  of  attorney  antiiorlsed  the  baiik  to  make 
•nbstitutlon  and  constituted  part  of  plaintiff's 
power  to  sue  as  assignee. 

4.  Where  plaintiff's  depositions  were  noticed 
to  be  taken  on  a  certain  day,  but  were  not 
tiien  taken,  and  the  conrt  was  warranted  in 
finding  that  the  defendant  had  no  notice  of  a 
continuance  of  the  time  for  taking  them,  they 

properly  snppressed. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  connty;  3.  W.  Hnghes,  Judges 

Action  by  John  J.  Bauer  against  the  state 
of  Califtirnia.  Judgment  tor  the  defendant, 

and  plaintiff  appeals.  Reversed. 

T.  C.  Spelling  and  drove  L.  Johnson,  for 
appellant.  TJ.  S.  Webb,  Atty  Gen.,  and  Geo. 
A.  Stnrtevant,  Deputy  Atty.  Gen.  (DerUn  & 
Dertln,  of  connael),  fbr  the  Stated 

L0RI6AN,  J.  This  action  was  brought 
by  plaintiff  to  obtain  a  Judgment  against 
defendant  on  claims  for  bounty  on  coyote 
scalps,  and  was  prosecuted  under  "An  act 
authorizing  suits  against  the  state  on  claims 
or  demands  arising  under  an  act  of  the  Legis- 
lature entitled  'An  act  fixing  a  bounty  on 
coyote  scalps,'  approved  March  81,  1891, 
and  regulating  the  procedure  therein."  St 
1001,  p.  646,  c.  214.  Plaintiff  sued  as  the  as- 
signee In  trust  of  some  200  bounty  claim- 
ants, and  his  complaint  contained  a  separate 
count  on  each  of  said  claims;  the  aggre- 
gate amount  for  which  judgment  vas  sought 
being  15,260.  The  evidence  In  the  case  was 
addressed  In  detail  to  iHoof  of  plaintiffs 
right  to  recover  as  assignee  of  one  Ramon 
Slivas;  it  being  stipulated  that  the  evidence 
and  proceedings  In  the  case  with  reference 
to  the  proof  of  that  claim  should  govern 
and  apply  to  the  other  claims  mentioned  In 
the  various  counts  In  the  complaint  At  the 
close  of  the  plaintiff's  case  the  court  grant- 
ed a  nonsuit,  and,  Judgment  having  been 
entered  accordingly,  .plaintiff  appeals  from 
such  Judgment  upon  a  bill  of  exceptions. 


It  is  apparent  from  the  record  ttiat  the 
particular  ground  upon  which  the  nonsuit 
was  granted  was  that  In  the  opinion  of  the 
court  there  was  no  evidence  to  support  the 
claim  of  plaintiff  that  he  was  the  assignee, 
in  trust  or  otherwise,  of  Ramon  Slivas,  or 
any  of  the  other  bounty  claimants.  Upon 
this  particular  matter  It  is  Insisted  by  the 
appellant,  under  his  bill  of  exceptions,  that 
the  court  improperly  excluded  certain  evi- 
dence offered  by  him  tending  to  prove  that 
be  was  such  assignee,  and  which,  had  It 
been  admitted,  he  claims  would  have  sus- 
tained his  position  in  that  regard;  and  thla 
presents  the  only  point  which  we  think  re- 
quires special  consideration.  If  the  prof- 
fered evidence  was  correctly  excluded,  then 
the  Judgment  of  nonsuit  was  proper;  if 
not,  the  Judgment  must  be  reversed. 

Plaintiff,  in  support  of  his  right  to  main- 
tain the  action  as  alleged  assignee,  intix>-, 
duced  In  evidence,  without  objection,  an 
instrument  In  writing,  consisting  of  three 
parts;  the  first  two  being  separate  powers 
of  attorney,  dated  October  20,  1897,  and 
exfwuted  by  Ramon  Silvas  and  by  each  of 
the  other  claimants  mentioned  In  the  com- 
plaint, In  favor  of  the  California  State  Bank, 
a  corporation,  authorizing  and  empowering 
it  "for  me  and  in  my  name"  to  receive  from 
the  state  Controller  any_  warrant,  and  from 
the  state  Treasurer  any  money,  authorized 
to  be  delivered  or  paid  by  any  act  of  the 
Legislature,  on  his  claim  for  such  bounty, 
and  further  granting  to  the  bank  full  imwer 
of  substitution.  The  third  part  of  the  Instru- 
ment was  of  the  same  date,  and  consisted 
of  an  authorization  to  said  bank  to  pay  to 
one  T.  C.  Spelling,  attorney  for  each  claim- 
ant one-third  of  all  money  collected,  less 
charges  and  expenses  of  collection.  The.se 
powers  of  attorney  did  not  pretend  to  carry 
any  assignment  of  the  claims,  or  to  confer 
any  authority  upon  the  bank  to  take  any 
measures  toward  their  collection,  save  as 
attorney  In  fact  and  In  the  name  of  the  va- 
rious claimants.  The  plaintiff  then  offered 
In  evidence  a  resolution  of  the  board  of  di- 
rectors of  the  California  State  Bank,  adopt- 
ed May  17,  1001,  reciting  the  execution  of 
the  foregoing  powers  of  attorney,  and  sub- 
stituting the  plaintiff  "In  place  of  this  bank 
as  the  attorney  in  fact  under  and  by  virtue 
of  all  such  powers  with  the  authority  con- 
ferred thereby."  To  this  offer  defendant 
objected  upon  the  ground  that  the  instru- 
ments referred  to  in  the  resolution  "were 
mere  powers  of  attorney,  that  the  California 
State  Bank  had  no  title  to  assign  or  sub- 
stitute, and  that  by  said  assignment  the 
plaintiff  derived  no  title  to  the  claims  set 
out  In  the  complaint  and  could  not  be  sub- 
stituted." 

Pending  a  ruling  on  this  objection,  and  to 
obviate  Its  force,  the  plaintiff  undertook  to 
produce  additional  evidence  and  In  that  biu 
half  the  attorney  for  the  plaintiff,  T.  G. 
Spelling,  was  sworn  as  a  witness,  and  testl- 
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fled  that  In  the  summer  of  1897,  while  at 
Bartlett  Springs,  he  undertook  the  procure- 
ment of  cojote  scalp  claims  against  the 
state,  and  arranged  with  the  California  State 
Bank  to  have  the  powers  of  attorney  above 
referred  to  taken  in  its  name.  These  were 
printed,  and  some  forwarded  to  the  claim- 
ants for  algnature  before  be  returned  to 
San  Francisco.  When  be  reached  that  city 
he  discovered  that  these  powers  had  not 
been  printed  according  to  the  copy  he  bad 
furnished,  and  that  certain  words  and  pro- 
visions had  been  omitted  therefrom.  At  this 
point  In  his  testimony  be  produced  a  writ- 
ten Instrument,  which  he  testified  was  a  pen- 
cil copy  of  an  original,  reading  as  follows: 
"Whereas,  by  a  clerical  mistake  and  over- 
sigbt  the  words  'or  in  its  own  name  or  in 
the  name  of  any  person  substituted  by  it  as 
herein  provided,'  after  the  words  'In  my 
name*  wherever  they  occur,  are  omitted 
from  a  certain  agreement  In  three  parts 
of  this  date  made,  executed,  and  delivered 
by  me  to  the  California  State  Bank,  said 
mistake  and  omission  Is  hy  me  hereby  cor^ 
reeled,  and  the  said  words  are  hereby,  and 
hy  the  force  and  eftect  of  this  Instrument, 
Inserted  and  incorporated  In  said  agreement; 
at  all  the  places  indicated  In  all  the  parts  of 
said  agi^ement,  without  further  act  on  the 
part  of  any  party  to  said  agreement;  and 
whereas,  T.  C.  Spelling  has  heretofore,  act- 
ing in  the  place  of  said  bank,  paid  me  the 
stun  of  twenty-five  cents  for  an  assignment 
of  the  claims  and  demands  mentioned  In 
said  agreement,  for  the  purpose  of  carry- 
ing out  the  purposes  of  said  agreement  by 
said  bank,  which  by  like  clerical  mistake 
was  omitted  therefrom:  It  Is  now  agreed 
that  said  agreement  be,  and  the  same  is 
hereby,  corrected  by  inserting  at  the  end 
of  each  of  the  first  two  parts  of  said  agree- 
ment the  words  'and  for  all  the  purposes 
hereof  said  corporation  shall  be,  and  la 
hereby,  created  and  constituted  the  assignee 
In  tnut  of  the  undersigned  as  to  all  said 
claims  and  demands,  and  this  instrument 
shall  b«  considered  as  signed  as  of  any  and 
all  future  dates  when  used  by  said  bank.' 
Full  force  and  effect  sball  be  given  this 
instrument  of  even  date  with  said  instru- 
ment in  three  parts  hereby  corrected,  and 
both  together  shall  constitute  the  entire 
agreement  l)etween  the  parties  thereto."  The 
witness  then  testified  that  be  iiad  had  print- 
ed as  many  copies  of  thia  latter  supplement- 
al instrument  as  there  had  been  printed 
powers  of  attorney  first  referred  to,  and 
that  "these  were  signed  by  ail  who  liad 
previously  signed  the  said  Instroment  In 
three  parts,  one  of  which  was  signed  by 
Ramon  Bllvas,  and  by  all  who  subsequently 
signed  it;  and  all  were  delivered  to  me  as 
agent  for  the  California  State  Bank.  I  was 
aot  present  at  the  time  of  the  signing  of 
tald  papers.  The  nominal  consideration  of 
25  cents  was  paid  to  each  of  the  claimants 
sxecatloff  these  instruments.    The  persona 


I  referred  to  as  having  executed  and  delivered 
j  said  writings  are  those  named  in  the  com- 
,  plaint  and  In  said  papers  offered  to  prove 
I  the  substitution  of  plaintiff,  and  were  Intro- 
'  duced  on  a  previous  trial  of  this  action,  I 
was  not  present  at  the  payment  of  said 
consideration."  The  witness  further  testified 
that  all  these  Instruments  from  the  claim- 
ants were  received  In  the  latter  part  of 

1897,  and  prior  to  May,  :;898;  that  about  May, 

1898,  the  witness  became  too  ill  to  attend 
to  business,  and  gave  up  his  office,  and 
stored  all  his  papers,  including  the  orig- 
inals, one  of  which  the  paper  In  pencil 
above  set  forth  was  a  copy,  in  a  ware- 
house In  San  Francisco;  that  in  the  sum- 
mer of  1898  one  W.  S.  Cull,  who  had  signed 
the  original  powers  of  attorney  and  the  sup- 
plemental Instrument,  asked  witness  to  per- 
mit blm  to  examine  the  papers  he  had  signed 
and  delivered,  and  witness  accompanied  him 
to  the  warehouse  and  allowed  him  to  do  so. 
While  there  the  witness  took  a  full  copy 
In  pencil  of  the  supplemental  Instrument 
signed  by  Cull,  which  was  the  copy  he  was 
testifying  about;  that  the  originals  were  all 
identical,  save  as  to  signature  and  dates  of 
execution;  that  subsequently  the  case  which 
contained  all  these  originals  broke  open  in 
the  warehouse,  and  through  the  neglect  of 
those  in  charge  such  originals  were  lost; 
that  witness  had  made  diligent  search  and 
Inquiry  of  those  In  charge  of  and  employed 
in  the  warehouse,  but  was  unable  to  find 
them.  Upon  this  testimony  the  plaintiff 
offered,  and  the  court  admitted  in  evidence, 
the  pencil  copy,  but  sustained  the  objection 
of  defendant  to  the  resolution  of  the  board 
of  directors  of  the  California  State  Bank 
offered  by  plaintiff  to  prove  bis  substitution 

I  in  place  of  the  bank;  and,  the  plaintiff  offer- 
ing no  other  evidence,  a  nonsuit  was  grant- 
ed. 

As  we  gather  It  from  the  discussion  between 
counsel  and  the  court  appearing  in  the  rec- 
ord, when  the  final  offers  on  this  point  were 
made,  the  court,  notwithstanding  it  bad  ad- 
mitted in  evidence  the  pencil  copy,  held  that 
the  evidence,  taken  altogether,  was  Insuffi- 
cient to  show  that  the  originals,  of  which  It 
purported  to  be  a  copy,  were  executed.  We 
are  of  the  opinion,  however,  that  the  evi- 
dence was  sufficient  for  that  purpose.  The 
testimony  of  the  witness  Spelling  was  ad- 
dressed solely  to  the  matter  of  execution. 
His  testimony,  as  we  understand  it,  was  di- 
rect and  positive  that  the  originals,  identical 
in  all  respects  save  as  to  name  and  date  with 
the  pencil  copy,  bad  been  executed  by  all 
those  who  bad  signed  the  original  powers  of 
attorney  to  the  bank,  and  particularly  by  the 
claimant  Kamon  Silvaa;  that  they  had  been 
executed  by  all  those  who  were  mentioned 
in  the  complaint  as  bounty  claimants;  and 
that  as  so  executed  they  had  been  delivered 
to  him  as  agent  for  the  bank.  It  appears  to 
us,  in  the  face  of  this  uncontradicted  and 
unquestioned  testimony,  that  it  was  sufll- 
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clently  proren  ai  a  fiict  that  these  Inatra- 
ments  were  all  executed  by  the  parties.  It 
la  true  that  he  testified  that  he  was  not  prea- 
ent  when  these  supplemental  Instraments 
were  signed.  But  the  simple  circumstance 
that  he  waa  not  present  did  not  concIuslTely 
negative  the  possession  of  other  snffldoit 
knowledge  by  him  upon  which  his  uneqnlTO- 
cal  declaration  that  they  were  signed  by  ^e 
parties  could  be  based.  Proof  of  the  execu- 
tion of  an  instrument  ii  not  limited  to  the 
testimony  of  one  Who  actually  saw  It  Blgned. 
There  are  other  methods  by  which  the  neces- 
sary knowledge  may  be  acquired,  which 
would  permit  one  to  swear  to  tbe  fact  Code 
Civ.  Proc,  §  1942  et  seq.  A  person  may  be 
Bufflclently  familiar  with  the  signature  in 
Question  to  swear  to  its  genuineness,  al- 
though he  did  not  see  the  party  sign  it  In 
tfala  view  the  posltlTe  statement  of  a  witness 
that  an  Instrument  was  signed  by  a  given 
person  Is  not  overcome,  because  it  iaeiden- 
tally  appears  that  be  was  not  present  whsa 
it  was  signed. 

Ail  the  testimony  relative  to  the  execution 
of  these  Inatmments  was  given  by  the  wit- 
ness on  his  direct  examination.  No  cross- 
examination  was  had.  If  the  defendant  de- 
fdred  to  question  the  accuracy  of  the  pcal- 
tive  statement  of  the  witness  that  these  doc- 
uments were  executed,  he  could  have  done 
eo.  He  could  have  tested  the  accuracy  of 
bis  general  atatement  In  this  particular,  or 
investigated  his  ability,  capacity,  or  qualifi- 
cation to  testify  upon  the  subject  Having 
failed  to  do  so,  hla  general  statement  of  the 
execution  of  these  Instruments  should  have 
been  accepted  as  sufficient  proof  thereof  as 
far  as  plalutUTs  case  was  concerned,  as  the 
simple  fact  that  the  witness  did  not  see  the 
Instraments  executed  did  not  exclude  all 
means  of  knowledge  whlcli  he  might  have 
possessed  upon  which  his  declaration  could 
be  supported.  This  evidence  was  prima  fiicie 
BOfflclent  to  show  execution  of  these  supple- 
mental Instruments,  to  be  used  In  connection 
with  the  original  powers  of  attorney,  of 
which  In  terms  they  became  a  part  To- 
gether tb^  must  be  deemed  one  Instrument, 
and  as  such  expressly  constituted  the  bank 
the  assignee  in  trust  for  the  claimants  as 
to  their  bounty  claims,  with  power  of  sub- 
stitution for  general  purposes  of  collection; 
and  the  bank,  as  authorized  thereunder,  hav- 
ing by  proper  resolution  (long  after  such  sup- 
plemental Instruments  were  executed  and 
became  effective)  substituted  the  plaintiff, 
with  all  the  powers  and  authority  conferred 
on  it,  tlie  court  should  have  allowed  such 
resolution  In  evidence,  as  establishing  the 
right  of  the  plaintiff  as  such  assignee  In  trust 
to  maintain  the  action  In  behalf  of  such 
claimants.  Under  the  act  of  1901,  author- 
izing these  suits  against  the  state.  It  Is  pro- 
vided that  they  may  t>e  maintained  by  the 
"owners  or  holders  of  claims  or  demands." 
This  general  language  authorizes  actions 
either  by  assignees  succeeding  absolutely  to 
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the  former  owner's  title  assignment,  or 
by  assignees  of  snch  claim  for  pnrposes  of 
collection.  As  respondent  makes  no  point  In 
this  respect  however,  but  only  Insists  tliat 
the  proof  did  not  show  that  the  plaintiff  was 
assignee  for  ai^  purpose,  farther  discussion 
of  this  point  Is  umwcessary.  Oar  concloslan 
Is  that  it  was  enw  to  ntoBt  to  admit  tlie 
resolution  of  substitution  of  the  plaintiff  In 
place  of  the  iMnk,  and  that  tbe  Judgment 
must  be  reversed  tm  that  account 

Another  ground  urged  for  reversal  Is  tbe 
refusal  of  the  court  to  allow  certain  deposi- 
tions tending  to  suppwt  the  eiecntlott  ot 
these  SDpplementai  instmmentB  to  be  ad- 
mitted In  evidence.  These  d^sltions  were 
noticed  to  be  taken  on  a  certain  day.  Tbey 
were  not  so  taken,  and  the  court  waa  war- 
ranted, under  the  evidence,  hi  finding  that 
the  defendant  had  no  notice  of  s  continaanee 
of  the  time  for  taking  them,  and,  heaet, 
properly  soppreased  flkem. 

We  have  Ihos  tax  consldeTed  this  case  on 
the  particular  pi^nts  presented  on  this  appeal 
relative  to  the  evidence  and  rulings  of  the 
court  there<m.  Aside  from  Insisting  that  the 
rulings  of  the  court  were  oorrect,  the  m- 
spondent  presents  the  same  p<^tB  against 
tbe  right  of  tte  plshitlff  under  any  cireom- 
stances  to  recover,  as  urged  by  tt  In  the  case 
of  Blckerdlke  t.  State  of  California,  TS  Pse. 
270,  the  C(nistttati(maUt7  of  the  atatnte,  etc 
That  case  has  Jnst  been  decided  advenriy 
to  tiie  reepimdent  upon  all  these  points,  anfl 
nothing  further  than  a  ref^nce  to  the  (^lo* 
Ion  in  that  case,  where  these  matters  are 
fully  discussed.  Is  necessary. 

The  Judgment  of  tbe  lower  court;  for  the 
reasons  that  we  have  assigned.  Is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:  McFARLAND,  J.;  ANGBL- 
I.OTTI,  J.;  SHAW,  J.;  VAN  DYKB,  J.; 
HEN8HAW,  J. 


SHARP  V.  SALISBTTBT.   (L.  A.  1,455.)* 
(Supreme  Court  of  California.    Sept  20,  1B04.) 
STACK  U.RDS— BAU:  —  OEHmCATB  HOLOEBS  — 

ooRTBar-^njaisDionoN— fluicMons-^ns* 

LIOATIO      JU  OGUEKT— FBAUO. 

1.  Where  the  specific  averments  as  to  efforts 

made  by  the  district  attorney  to  discover  the 
whereabouts  of  the  owner  of  a  state  land  cer- 
tificate, as  alleged  in  an  affidavit  to  oMmin  an  or- 
der for  tlie  publication  of  suiomoiia  in  a  anit  to 
foreclose  the  riefats  of  such  certificate  holder, 
were  not  deniea,  a  denial  of  the  conclusions 
stated  in  such  affidavit  that  tbe  attorney  bad 
made  diligent  search  and  ioitiairy  to  ascertain 
the  holders  whereabouts  and  residence  waa  In- 
sufficient to  show  that  the  order  for  publication, 
and  judgment  of  foreclosure  based  thereon,  wen 
fraadnlent 

2.  The  superior  court  does  not  obtain  Jurlsdio- 
tioD  of  a  state  land  contest  by  reason  of  a  ref- 
erence of  the  contest  by  the  Surveyor  General, 
but  only  by  the  commencement  of  an  action  fol- 
lowing such  reCereocc,  in  which  a  yrlma  fads 

•Reheartos  denied  Octobtr  20,  1904. 
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€tm  IB  ma4e  hi  the  complolDt  agalnat  defendant, 
flfeowing  that  bla  certificate  of  purchase  ia  for 
■MDC  reason  invalid. 

3.  A  defendant  in  a  state  land  contest  ia  not 
boond  to  come  into  court  and  afBrmatively  set 
mp  his  rigbta  where  the  facts  stated  in  the  com- 
pUlnt  ore  insnffldent  to  establish  a  prima  Cacie 

CHN. 

Omuntaloiiara'  DecdHlon.  D^artntent  2. 
Appeal  from  Superior  Court,  Sao  Dlcco 
GoiiD^;  Qea  Pnterbaugb,  Judge. 

Action  br  Franees  W.  Sharp  asalnst  WU- 
Uam  B.  Sallabtiry.  From  a  judgment  In  fla- 
MT  of  defendant,  plaintiff  appeala  AfflrmedL 

W.  H.  Darevr  and  Edwin  A.  WeHa.  Cor  ap- 
pellant 

GBAT,  a  The  plalntlir  held  a  certtflcate 
flC  pnrcbaae  foe  a  certain  section  of  school 
land  In  San  Diego  county.  Suit  was  trou^t 
acaiort  lier  by  the  atatw  to  fbredose  aU  her 
latereat  and  anniU  ber  certUlcate  of  purehaae 
kecause  of  BonpaTmeait  of  intercet  on  the 
balance  due  the  pnndiase  j^ice  of  said 
land.  A  decree  was  rendered  therein  a^alnat 
few,  caarellng  aalA  oertUcate^  Thereafter  a 
certlflcato  of  purchase  for  the  same  land  was 
teoed  by  the  state  Sunr^ur  G«Beral  to  d»- 
ftadant.  A  contest  was  made  In  tiie  land 
^Bce  by  idAlntlff  against  this  second  oertif- 
leate,  and  the  matter  referred  by  the  flnr- 
ueyor  General  to  the  superior  ooort  for  de- 
tannlnBttam.  A  pnrpwted  complaint  was 
fltod  by  plaintiff,  ararrlce  had  on  iWynrtBwt, 
«nd  the  deCault  of  the  latter  entuad  for  fall- 
wre  to  answer.  Subsequently  an  amended 
«emplalnt  was  filed.  The  plaintiff  then  of- 
fered to  make  proofs  to  establish  the  allega- 
tions of  her  amended  complaint;  but  the 
«aart  retfneed  to  permit  bar  to  do  so,  for  tiw 
masons  that  the  amended  complaint  failed 
is  atate  a  cause  of  action,  and  also  **that  the 
erder  of  reference  made  by  the  Sorveyor  Oen- 
«c«l  does  not  give  this  court  Jurisdiction  ot 
the  Issues  tendwed  by  aaid  complaint"  Tbe 
plaintiff  refined  to  amend  further,  and  judf- 
Ment  was  entered  against  ber  that  she  take 
wthing,  and  that  the  case  be  dlwnlBSed,  fToa 
wfalch  Judgment  she  appeals. 

We  think  the  action  of  tbe  court  should  be 
■pheldt  for  tbe  reason  that  the  cnnplalnt  fbUs 
ta  atate  a  cane  ot  action.  Tbe  Judgment  roll 
la  tbe  forecloanre  proceeding  Is  attached  as 
an  oblbit  to  the  otnuplalnt  and  made  part 
thereof.  So  tar  as  we  can  learn  from  an  in- 
spection of  this  roll,  tbe  Judgment  In  tbe 
Itoreclosnre  proceeding  la  raUa.  Indeed,  ap- 
pellant fails  to  point  to  ber  iKtef  to  anything 
en  the  face  ot  this  roll  that  could  be  claimed 
to  rendor  tbib  Judgment  void.  We  undnstand 
appellant  bowerer,  to  contend  that  tbe  tacts 
teted  in  tbe  cnnplmlat  (which  must  be  here 
admitted  as  true)  ^w  tbat  the  foreclosure 
Jadgmoit  was  obtained  by  fraud  on  a  false 
affidavit  for  publlcatitm  of  summons.  Tbe 
all^tlmu  of  ttw  complaint  in  this  regard 
are  to  the  ^Eeet  that  the  affiant  who  made 
the  said  affidaTlt  the  d^nty  district  attor- 


ney, did  not  In  fact  make  diligent  search  or 
Inquiry  to  ascertain  tbe  reatdence  or  wbere- 
aboubi  of  the  defendant  in  the  foreclosore 
suit;  "that  If  he  made  any  search  or  in- 
quiry at  all  thereof,  tbe  same  was  a  sham 
and  iffetended  search,  and  not  made  In  good 
faith,"  etc.  The  affldarit  for  publication  need 
not  be  here  quoted.  It  was  made  part  of  the 
complaint  end  It  la  sutBdent  to  say  that  it 
was  very  similar  to  the  affidavit  in  Hue  v. 
Qulnn,  187  Oal  esi,  66  Pac.  216,  70  Pac.  732, 
and  on  the  authority  of  that  case  and  tbe 
cases  followilng  It  the  affidavit  must  be  held 
nffident  The  contradictions  of  this  affidavit 
contained  In  •the  complaint  were  directed  only 
at  those  general  statements  and  coodnslons 
contained  in  tt  wbldi  mlgbt  be  drawn  from 
tbe  spedfie  statements  of  facts  therein.  The 
complaint  dees  not  de^r  or  cmtrovert  tiiat 
tbe  deputy  district  attoni^  Inquired  of  Uie 
pmsons  named  in  the  affidavit  as  therein  de- 
clared  by  blm.  These  spedflc  statements  as 
to  the  inquiries  and  dfozts  made  and  the 
names  of  tbe  parties  inquired  of  to  ascertain 
the  whereabouts  at  the  defendant  are  tbe 
more  important  parts  of  an  affidavit  tor  pub- 
lication. It  Is  these  spedflc  alle^tlons  of 
spedflc  facts  that  must  be  shown  to  be  false 
In  any  successful  effort  to  establish  the 
fraudoloit  diaracter  of  an  afBdavlt  for  pub- 
lication. Such  allegations  constitute  tbe  es- 
sential part  of  the  affidavit  and  to  admit 
tbetar  truth  is  ts  admit  tbe  truth  of  what  tbe 
oonrt  acted  upon  when  it  made,  tbe  order  of 
publication,  Tbe  complaint  tot  these  rea- 
sons falls  to  abow  that  the  aflldavlt  of  pub- 
UcatSon  was  false  In  any  essential  particular, 
and  conaequently  falls  to  Show  that  the  fbre- 
dosure  Judgment  was  obtained  by  .fraud. 
Dpoa  tbe  face  ot  tbe  complatnt;  then,  the 
foreclosure  Judgment  must  be  treated  as  vaUd 
and  binding.  It  follows  that  tbe  complaint 
altogetho-  fails  to  abow  anylbhig  tlmt  would 
Invalidate  defendauf a  certlfleate  of  purdiase, 
and  Ibereftwe  states  no  cause  of  acti<m. 

The  Buperior  court  does  not  get  Jurisdlctha 
of  a  state  land  contest  br  reason  of  a  refer^ 
ence  of  the  .contest  by  tbe  Surveyor  Ooieni. 
This  must  be  followed  by  tiia  commencement 
of  an  action,  and  untoss  an  action  is  com- 
menced, following  the  reference.  In  which  a 
prima  fade  case  is  made  In  the  complaint 
against  defendant  showing  his  certificate  ot 
purchase  to  be  fbr  some  reason  Invalid,  "be 
is  not  compelled  to  come  into  court  and  af- 
firmatively set  up  bis  rights.  The  mere  fact 
ttiat  defendant  has  a  certlficato  of  purchase, 
and  tiiat  the  plaintiff  protested  i^ainst  the 
issuance  to  him  of  any  further  evidence  of 
title,  and  that  the  order  of  reference  has 
been  mad^  do  not  make  a  ease  that  the  de- 
fendant is  required  to  answer."  Polk  v. 
Sleeper  (Gal.)  76  Pac.  819. 

Therefore,  even  though  the  defendant's  de- 
fault had  been  entered,  the  court  was  war- 
ranted In  refusing  to  hear  evidence  In  the 
matter  until  a  <»mplalnt  was  filed  that  de- 
manded an  answer;  Indeed,  in  the  abs^ice 
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of  a  complaint  stating  some  catue  of  ftctlon, 
there  was  no  case  before  the  court 
We  advise  t2iat  tbe  Judsment  be  affirmed. 

We  concor:   COOPER,  a;  SMITH,  a 

For  the  reasons  Riven  in  the  forgoing 
opinion,  the  Judgment  is  affirmed:  HBN- 
SHAW,  Xi  UcFABLAND,  J.;  LOBIGAN,  J. 


PBOPLBl  T.  PBRRY  et  ^  <0r.  1,164.) 
(Snprema  Court  »f  Oalifbmla.  Sept  21,  1904.) 

CBIMIRAI,  UlW  —  BTJBGLABY  —  MISCONDUCT  OF 
COUnSKL— IKBTKUCnONB— AFFBAIr— 
HABMLESa  KRBOB. 

1.  Where  the  district  attorner,  In  answer  to 
a  qneatioo,  asked  by  defendant's  attorney  of  the 
jory  in  argnment,  as  to  why  a  prior  conviction 
of  defendant  of  petty  larceny,  If  it  had  occni^ 
red,  had  not  been  uleeed  In  the  information, 
stated  that  be  had  no  Knowledge  of  such  prior 
conviction  when  the  Information  was  drawn, 
and,  on  defendant  objectins  to  sneh  statement, 
the  court  charged  the  jory  that  such  nutter  was 
not  for  their  conflideratuai,  defendant  was  not 
prejudiced  thereby. 

2.  Where  a  witness  tor  defendant  testified  <m 
cross-examination  that  she  was  "not  so  very 
friendly"  with  bim,  defendant  was  not  preju- 
diced by  evidence  admitted  In  rebattal  that  dur- 
ing tbe  trial  the  sheriff  met  snch  witness  and 
two  other  ladles,  one  of  whom  was  defendant's 
wife,  and  that  they  all  then  and  there  kissed 
defendant. 

3.  Id  a  prosecution  for  bnrglarr,  an  Instruc- 
tion that  if  the  defendant  entered  the  building 
In  question  in  the  nighttime — that  Is,  between 
sunset  of  one  day  and  sunrise  Of  another  day — 
with  the  Intent  to  commit  larceny,  the  Jury 
should  find  him  guilty  of  bnrglary  m  the  first 
degree,  was  In  conformity  with  the  express  pro- 
visions  of  Pen.  Code,  83  460,  463. 

4.  That  the  court,  in  instructing  the  jury  In 
a  criminal  case,  merely  stated  the  law  too  on- 
^latically,  is  not  ground  for  reversal. 

6.  Where  the  Jarr  were  diarged  that  defend- 
ant's guilt  should  be  determined  upon  the  evi- 
dence nefore  them  alone,  and  that  no  Juror  act- 
ing oonsdentlonsly  conld  base  his  verdict  on  any 
other  consideration,  etc.,  defendant  was  not 

{irejndlced  by  the  refusal  of  an  Instruction  that 
f,  after  considering  the  whole  case,  any  Juror 
should  entertain  a  reasonable  doubt  of  defend- 
ant's guilt,  It  was  his  duty  not  to  vote  for  the 
verdict  of  guilty,  nor  be  influenced  in  so  voting 
by  the  reason  that  the  majority  of  tbe  Jury 
should  he  in  favor  of  such  verdict. 

Department  1.  Appeal  from  8iq>aior 
Court,  Hmnboldt  County;   B.  W.  Wllwm, 

William  James  Peny  was  convicted  of  bur- 
glary, and  he  appeals.  Affirmed. 

J.  r.  Qnlnn,  for  appellant  IT.  S.  Webb, 
Atty.  Gen.,  0.  C.  Oregor,  and  C.  H.  Cormlck, 
for  the  People. 

VAN  DYKD,  J.  The  defendant  was  con- 
victed In  the  superior  court  of  Humboldt 
county  of  burglary  in  the  first  degree,  and 
BcntencGd  to  five  years'  Imprisonment  He 
moved  for  a  new  trial,  which  was  denied,  and 
the  appeal  Is  taken  from  the  Judgment,  and 
also  from  tbe  order  denying  a  new  tilal. 
The  questions  presented  1:^  the  appellant  on 
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the  appeal  are:  (1)  Misconduct  of  the  dis- 
trict attorney ;  (2)  error  in  the  admission  of 
evidence;  (3)  errors  in  giving  and  refusing 
certain  Instructions. 

1.  It  seems  the  defendant  formerly  resided 
at  Pinole,  in  Contra  Costa  county,  and  at  the 
trial  certain  witnesses  who  resided  there 
were  produced  by  the  defendant  to  give  tes- 
timony as  to  his  good  character  for  "honesty 
and  Integrity  as  a  law-abiding  citizen."  On 
cross-examination  they  were  asked  by  the 
district  attorney  whether  they  had  ever 
beard  "that  the  defendant  was  charged  with 
bnrglary  .In  the  dty  and  county  of  San  Fran- 
cisco In  February,  1899,"  and  also  whether 
they  had  heard  "that  he  was  convicted  of 
petit  larceny  on  February  20,  1809,  before 
the  police  court  of  the  dty  and  county  of 
San  Francisco."  When  the  first  of  this  class 
of  questions  was  asked,  au  objection  was 
made  to  the  cross-examination,  which  was 
overruled  by  the  court,  but  no  exception 
taken  by  the  defendant  to  the  ruling,  and  no 
further  objection  or  exception  was  made  In 
reference  to  such  testimony.  In  People  v. 
Gordon,  103  Cal.  578,  S7  Pac.  535,  it  is  said 
that,  a  witness  "having  testified  as  to  the  de- 
fendant's general  good  character,  his  opin- 
ion and  the  value  of  it  may  be  tested  by  ask- 
ing the  witness  on  cross-examination  wheth- 
er he  has  ever  heard  that  the  person  in  ques- 
tion has  been  accused  of  doing  acts  wholly 
inconsistent  with  the  character  which  he  has 
attributed  to  him."  And  in  People  v.  Mayes. 
118  Cal.  624,  46  Pac.  862,  it  is  said:  "While 
it  IB  not  permissible  to  give  evidence  of 
wrongful  acts  for  the  purpose  of  impeaching 
the  witness,  It  la  proper  upon  cross-examina- 
tion of  a  witness  who  has  given  testimony 
either  for  sustaining  or  impeaching  the  cred- 
ibility of  another  witness  to  question  him 
with  reference  to  his  knowledge  of  spedflc 
acts,  and  with  reference  to  the  specific  acta 
themselves,  for  the  purpose  of  overcoming 
the  eflfect  of  his  testimony  npon  the  direct  ex- 
amination." Snch  questions  should  not  be 
asked  by  a  district  attorney  in  the  absence 
of  information  warranting  a  reasonable  be- 
lief on  his  part  that  the  fact  Is  as  implied  by 
the  questions ;  in  other  words,  the  questions 
should  not  be  asked  for  the  mere  pnipose  of 
getting  before  the  Jury  an  Intimation  that 
the  defendant  had  theretofore  been  guilty  of 
specific  acts  of  misconduct;  and  where  it  la 
apparent  that  such  Is  the  only  object  of  the 
qnestions  It  la  undoubtedly  misconduct  on  the 
part  of  the  district  attorney.  We  cannot 
however,  say  that  this  appears  to  be  tbe  ease 
here. 

Appellant  also  complains  that  the  district 
attorney  on  the  day  before  the  trial  asked 
some  of  these  character  witnesses  If  they  had 
heard  of  the  matter  covered  by  the  qnestions 
referred  to.  The  district  attorney,  Uie  same, 
as  an  attorney  for  any  party,  may  ask  a  wit- 
l  ness  while  out  of  court,  and  not  under  the 
j  binding  obligation  of  an  oath,  if  certain  mat- 
ters are  within  bis  knowledge;  and  la  not 
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twnnd  answers  tbat  may  be  gtven  whoi 
not  on  the  witness  stand.  Tbe  district  at- 
torney may  have  tbongh^  and  probably  did 
think,  that  these  wltneeses,  Mends  of  the  de- 
fendant, who  had  traveled  a  great  distance 
to  be  of  service  to  him,  would  not  admit, 
when  not  under  oath,  any  facts  detrimental 
to  hts  cause,  and  bad  a  right  on  cross-ezam- 
Inatlon,  as  already  stated,  to  ask  the  oues- 
ttona  referred  to. 

It  la  also  complained  that  the  district  at- 
torney was  guilty  of  miacondnct  In  his  argu- 
ment to  tbe  Jury  to  the  prejudice  of  tbe  de- 
fndant  Hie  record  in  reference  to  this 
matter  la  aa  follows:  "In  tbe  aigument  of 
counsel  for  tiie  defendant.  In  discussing  tbe 
questions  ai^tced  toy  the  district  attorney  of 
the  witnesses  produced  by  tbe  defendant  on 
food  cbaracter,  as  to  whether  or  not  they 
had  heard  that  the  defendant  was  charged 
with  burglary  and  convicted  of  petit  larceny 
In  San  Franclflco  in  1800,  he  stated  that  no 
evidaioe  was  modnced  by  tbe  people  to  show 
that  tbe  defendant  bad  In  fact  suffered  a 
prior  conviction  of  petit  Itavmy,  or  bem 
charged  with  burglary ;  and  then  and  there 
stated  to  tbe  Jury  tliat  tiie  cross  examination 
of  said  witnesaes  was  merely  a  trlA  or 
sebone  om  tbe  part  of  the  iUstrict  attorn^ 
to  get  erldence  before  tbe  Jury  of  facts  that 
never  existed.  Tbereupou  tbe  district  attor- 
ney took  exception  to  the  remark  of  defend- 
ant's counsel,  and  tbe  court  thereupon  stoted 
to  defendant's  counsel  that  such  evidence 
bad  been  Introduced  under  the  ruling  of  the 
court;  and  Qiat  consequently  ito  totroductlon 
could  not  be  Intimately  doiomlnBted  a 
trick,  and  should  not,  tberetorev  be  so  cbar^ 
actertsed.  Immediately  after,  defendants 
counsel  asked  tbe  clerk  of  .the  court  for  the 
Infttrmatlon  herein,  and  upon  receiving  the 
same  from  tbe  clerk  he  thea  read  the  entire 
Information  and  exhibited  the  same  to  tbe 
Jury  for  tbe  purpose,  then  stated,  of  showing 
tbat  tbe  prior  conviction  waa  not  charged  In 
said  Informatlim,  and  tbat.  In  tbe  absence 
tboreoC  it  waa  presumed  that  none  existed; 
and  while  so  exhibiting  said  infbnnatlon  to 
the  Jury  used  substontlally  the  following 
language:  *If  it  ta  a  tect  tbat  tbe  defend- 
ant has  euffored  a  prtor  amvlction  of  i>etit 
larceny,  why  did  not  tbe  district  attorn^ 
charge  such  prior  conviction  to  tbe  informa- 
tion In  this  caser  "  During  the  closing  ar^ 
gnment  of  the  district  attorney  the  following 
occurred:  "District  Attorn^ :  Mr. Quinnbaa 
asked  you  the  question  wby  have  we  not 
charged  a  prior  cOuvlctliHi  of  iwtit  larceny  to 
the  tofonnatlon  in  this  case.  I  will  answer 
him.  1  am  glad  be  has  given  me  an  oppta- 
tunlty  to  answer  him,  and  I  will  tell  you  now 
the  reason  It  was  not  charged  was  because 
when  tbe  toformation  waa  drawn  I  was  not  to 
iJOBsesslon  of  the  knowledge  tbat  be  had  suf- 
fered a  prior  conviction  of  petit  larceny. 
That  Is  the  reason  lie  was  not  charged,  and 
therefore  I  could  not  charge  it,  afterwarda. 
Mr.  Qnlnn:  At  this  time  I  take  an  reception 


to  tbat  District  Attorney:  Tou  have  asked 
me  tbe  question  wby  It  waa.  Court:  I  dont 
think  It  is  proper  on  either  side  to  discuss 
that  question.  Dtetrlct  Attorney:  I  don't  In- 
teaA  to.  Court:  As  to  whether  or  not  there 
was  a  prior  conviction,  and  why,  If  at  all,  It 
does  not  ai^>ear  to  have  been  charged  to  the 
Information  In  this  case,  eltiier  upon  the  one 
side  or  the  other,  neitber  upon  tbe  one  side  or 
the  other,  do  I  think  it  la  a  proper  matter 
for  the  consideration  of  tbe  Jury.  District 
Attorney:  I  don't  think  so  either,  but,  toas- 
much  as  be  cballraiged  me,  I  thought  It  was 
fair.  He  placed  me  to  a  position  that  I  am 
not  willing  to  answer  the  challenge.  Mr. 
Qainn:  I  would  like  the  reporter  to  note  an 
exception  to  tiie  remain  made  by  toe  attor- 
ney. Tbe  Court:  I  have  directed  the  Jury 
not  to  pay  the  least  r^rd  to  that  matter, 
one  way  or  tbe  other.  District  Attorn^: 
If  you  withdraw  yow  stotemente  made  to 
connection  with  tbe  same  matter  I  will  with- 
draw mine.  Mr.  Qnlnn:  I  will  teke  an  ex- 
ception :  tbat  is  all."  Nothing  prejudicial  to 
the  defendant'a  interest  is  here  shown. 
Though  the  answer  of  the  district  attorney 
was  called  for  by  tba  question  of  defiendanf  a 
counsel,  it  would  have  beoi  better  if  tlie  dla- 
trtct  attorn^  bad  not  made  tbe  statement 
complained  of.  There  was  no  evidence  to 
tbe  case  to  ohow  tbat  tbe  defendant  bad  ever 
been  convicted  of  petit  larceny,  and  therefore 
defendant's  counsel  was  Jnatifled  to  so  argu- 
ing to  tbe  Jury.  Tbe  district  attorney,  to 
his  answer  to  defendant's  ooanael,  rather  to- 
Umated,  bowevOT,  that  as  a  matter  of  tact 
there  bad  been  such  a  conviction.  But  tbe 
Jury  were  instructed  by  Ibe  court  tbat  tbe 
matter  was  not  for  their  consideration,  and 
tbat  they  were  not  to  pay  tbe  least  regard  to 
the  matter  one  way  or  the  other.  Presnm- 
ably  thcty  followed  tte  Instruction  of  the  court 
to  this  regard.  From  tbe  fact  fbat  thla  court 
has  to  many  cases  been  constrained  to  an- 
imadvert upon  the  conduct  of  district  attor- 
neys In  transcending  the  bounds  of  propriety 
to  their  zeal  to  obtain  a  conviction,  as  is  said 
to  People  V.  Ward,  105  Gal.  840,  88  Pae.  84U: 
"There  seems  to  be  a  dlap(»ltion  im  tbe  part 
of  counsel  for  defendanta  In  all  criminal 
caaea.  atoce  the  decMon  to  People  t.  Wella, 
100  Gal.  45!),  34  Pac.  1078,  to  count  upon  the 
alleged  misconduct  of  the  proeecutlon  as 
cause  for  a  reveraal."  And  the  court  there 
remarks  tbat  Uie  case  referred  to,  to  wit, 
People  V.  Wells,  waa  an  extreme  case,  where 
the  assistant  district  attorney  bad  willfully 
and  persistently  offered  Incompetent  evidence 
to  prejudice  tbe  defNidant,  so  tbat  the  ani- 
mus of  the  proseeation  waa  very  apparent, 
and  tbe  court  deemed  it  but  Just  to  stamp  it 
with  the  seal  of  disapprobation,  and  remarica 
tbat  It  Is  only  to  extreme  cases  tbat  ttie  rem- 
e&j  tfaere  admlnlatered  applies.  Tbis  case 
clearly  does  not  fall  irithin  tbe  class  of  cased 
referred  to  by  this  court  as  extreme  cases  de- 
manding any  particular  consideration. 
2.  Tbe  witness  Georgia  Wood,  who  had  tea- 
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tlfled  In  behalf  of  the  defendftiit,  stated  on 
crofis-examlnatlQD  that  she  wag  "not  w>  very 
friendly"  with  him.  In  rebuttal  the  under- 
Bberlff,  In  answer  to  a  question  by  the  proe- 
ecutlon,  testified  that  during  the  trial,  In  the 
conrthoose  corridor,  he  met  witness  Georgia 
Wood  and  two  other  ladles,  one  being  de- 
fendant's wife,  and  they  all,  Georgia  Wood 
Included,  then  and  there  kissed  defendant 
The  court  refused  to  strike  out  this  teatl- 
mony,  on  defendant's  motion,  on  the  ground 
that  It  was  admitted  simply  for  the  purpose 
of  showing  the  friendly  feeling  between  the 
witness  Georgia  Wood  and  defendant  Al- 
though defendant's  counsel  contends  that  It 
was  error  to  refuse  to  strike  oat  this  testi- 
Biony,  he  Is  not  very  clear  whether  this 
worked  to  the  prejudice  of  the  defendant  or 
not,  as  he  says,  "It  would  be  rery  hard  to 
Judise  just  what  effect  such  testimony  would 
bare  on  tlie  Jury."  This  being  the  case,  it  is 
very  dear  that  it  did  not  affect  the  substan- 
tial rights  of  the  defendant 

8.  The  contention  of  appellant  with  refer- 
ence to  the  Instructions  is  that  the  first  one 
giren  in  behalf  of  the  people  is  erroneous. 
This  Instruction  Is  that.  If  the  defendant  en- 
tered the  building  in  question  In  the  night- 
time— ^tbat  is,  between  sunset  of  one  day  and 
sunrise  of  another  day — with  the  Intent  to. 
commit  larceny,  the  jury  will  find  him  guilty 
of  burglary  in  the  first  degree.  This  is  In 
strict  compliance  with  the  provirions  of  the 
Code.  Pen.  Code,  «  460.  463.  The  criticism 
upon  InstructionB  II,  12,  and  13  in  behalf  of 
the  people  seems  to  be  that  they  stated  the 
law  on  the  subject  '^altogether  too  strong," 
and  were  therefore  "harmful."  But  merely 
stating  the  law  too  emidiatieally  furnishes 
no  ground  for  reversal.  Instructions  9,  10, 
11,  and  12  adced  for  by  the  defendant  and 
refused  by  the  court  were  properly  refused. 
There  was  no  eridence  upon  which  to  base 
the  same.  Appellant's  defoise  was  that  be 
was  drunk,  and  did  not  know  anything  about 
the  crime.  There  was  no  erldence  showing 
that  the  defendant  received  the  stolen  prop- 
erty from  any  other  person  "knowing  that  it 
was  stolen,"  or  that  he  "received  the  goods 
with  the  suspicion  of  the  other's  rightful  own- 
ership." Instruction  20  asked  for  by  defend- 
ant and  refused  is  aa  follows:  "If,  after  a 
consideration  of  the  whole  case,  any  JurM 
should  entertain  a  reasonable  doubt  of  the 
guilt  of  the  defendant  H  is  t^e  duty  of  such 
Juror  so  entertaining  such  doubt  not  to  vote 
for  a  verdict  of  guilty,  nor  to  be  influenced, 
in  so  voting,  for  the  single  reason  that  a  ma- 
jority of  the  Jury  should  be  in  favor  of  a 
v^dlct  of  guilty."  Appellant  contends  that 
the  refusal  to  give  this  Instruction  was  error 
Justifying  a  reversal,  and  relies  upon  People 
V.  Dole,  122  Cal.  486,  55  Pac.  581,  68  Am.  St 
Rep.  60,  In  support  of  his  contention.  The 
court  there  say  that  the  Instruction  correct- 
ly stated  the  duty  of  a  Juror,  and  should  have 
been  given,  but  adds:  "If  any  Juror  needed 
an  Instructton  upon  this  point,  It  was  harmful 


to  refuse  It;  If  no  Juror  needed  the  Instrw- 
tlon,  it  would  have  been  harmless  to  give  It.** 
But  that  case  was  not  reversed  solely  or  prin- 
cipally upon  the  refusal  to  give  that  Instrve- 
Uon,  hut  mainly  upon  other  errors  of  tke 
trial  court  referred  to  in  the  opinion  In  that 
case.  In  the  later  case  of  People  v.  Bodlq*. 
181  Cal.  25d,  68  Pac.  368,  this  court  says  «m 
this  sut^e4^:  "Juries  are  impanelled  ttx  the 
purpose  of  agreeing  upon  verdicts  If  they  can 
conscientiously  do  sa  They  are  admonlriied 
at  each  recess  of  the  court  not  to  form  so 
opinion  as  to  the  merits  of  the  case  until  it 
shall  be  finally  submitted  to  them,  and  wbsB 
it  is  BO  submitted  it  Is  the  dsty  of  Jurors  t» 
deliberate  tsnd  consult  together  with  ttw  view 
of  reaching  an  agreement  If  they  can,  with- 
out violence  to  th^r  Individual  understanding 
of  the  evidence  and  instroctiona  of  the  court. 
They  ahould  not  be  lectuned  by  the  cetirt  t» 
make  than  strong  and  steadfant  in  th^  in- 
dividual <9lniona;  neither  should  they  be 
exhorted  to  reach  an  agreement;  and  while 
it  is  probably  true  that  'each  Juror  sbMU 
decide  the  matter  for  himself,'  yet  he  sfaenld 
do  BO  only  after  a  conBideration  of  the  cue 
with  his  fellow  Jurors,  and  he  should  imt 
hesitate  to  'aacrlAce  his  views  or  oplniims  of 
the  case'  when  coarinced  that  tbc^  are  ccd*- 
neous,  even  though  in  so  doing  he  defer  to- 
the  views  or  (q;)lnions  of  ot^rs.'  "  By  an  io- 
struction  prevloQSly  given,  howevw,  in  tt» 
case  at  bar  the  coart  states  to  the  Jury:  "This 
case,  like  all  other  cases  where  crime  is  char- 
ged, should  be  determined  by  the  Jury  upmik 
the  evidence  before  them,  and  «p»n  that 
alone,  and  no  Juror  acting  oonacientionaly- 
can  base  his  verdict  upon  any  oUier  consider^ 
ation."  And  in  one  of  the  luBtroctlaiis  given 
at  the  request  of  the  defendant  the  cewt 
Btated  to  the  Jury:  "To  warrant  a  convlctloB 
of  the  defendant  he  must  be  proved  to  be 
guilty  clearly  and  concluMvely,  so  that  there 
Is  no  reasonable  theory-  upon  which  he  can 
be  Innocent  when  all  the  evidence  In  the  ease 
is  considered  together."  And,  again:  "T«d 
will  not  be  warranted  in  returning  a  verdict 
of  guilty  unless  you  find  that,  the  tfrldawe- 
excludes  to  a  moral  certainty  eveiy  reason- 
able hypothesis  except  that  of  guilt  and  tte 
conviction  of  guUt  must  flow  naturally  from 
the  facts  proved,  and  not  ftom  any  torceA  «r 
constrained  construction,  and  must  be  cesk- 
aistent  with  all  the  facts,  for.  if  any  one  fact 
Is  entirely  incooBlstent  with  the  conclusion 
of  guilt  your  verdict  must  be  "Mot  guilty,' 
and  in  cases  of  reasonable  doubt  it  Is  yo«r 
duty  to  acquit"  And,  again:  "There  must 
be  In  your  minds  an  abiding  conviction  to  m 
moral  certainty  of  the  truth  of  the  charge,, 
derived  from  a  comparison  and  considemtioa 
of  all  the  evidence.  You  must  be  satisfied 
with  the  truth  of  the  accusation  against  the 
defendant  to  a  moral  certainty,  and  beycukd 
all  reasonable  doubt  your  vordict  must  be 
'Not  gull^.'  "  Similar  InstructionB  were  re- 
peated over  and  over,  so  tliat  there  can  be 
no  questloa  that  the  case  was  so  submitted 
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to  the  Jury  as  to  gnard  In  ererj  poaslble  way 
ttae  ligbta  the  defendant  to  a  fair  and  Im- 
partial trial 

We  fall  to  llDd  any  vnm  JnatUjing  a  re- 
venal  in  this  caae.  Judgment  and  arder  nj^- 
peftled  from  afflnned. 

I  eoncnr:   ANGBLLOm,  J. 

SHAW,  J.  I  eoncnr  in  tiie  opinion  of  Jna- 
tlce  VAN  DIKE.  In  People  Howard.  76 
E^c.  111^  I  apprared  tjie  conemrlng  t^inton 
of  tlie  dilef  Jvatloi^  In  wfalcb  it  waa  bold  er> 
ror  to  refnae  aa  testitictlon  almUar  to  dotend- 
anfs  IttBtmctlon  No.  20  bere  InTolved.  At 
that  time  my  attention  had  not  been  called 
to  the  caae  of  ttn  People  r.  Bodler,  ISl  Oal. 
258i  88  Pan.  3S1.  dted  in  tin  opbilon  of  Jn»- 
tlce  VAN  DYKB.  Upon  farther  eonatdera- 
tlfla  of  the  «neetlon  I  am  satiafled  tliat  tbe 
refoaal  of  aneh  «a  Initmctlfn  sheold  not  be 
eontddered  an  error  of  anffioient  importance 
to  Juatlfy  a  ier«nal  In  any  ease  where  the 
jnry  are  fully  inatroctad  that  the  Terdict 
moat  be  baaed  upon  the  eridence  alone.  Bach 
juxor  la  reiinlred  at  the  beginning  of  tbe  trial 
to  take  an  oath  that  he  will  well  and  truly 
try  tbe  matter  In  issna»  and  a  true  verdict 
xeaOies  accordtag  to  tbe  evUenoe.  Oode  Olr. 
Proc.  »  aM:  Pen.  Cede,  I  lOM.  Tbe  propos- 
ed Inatmetlon  aaaauiaa  that  an  Inatmctlea 
from  the  oonrt  la  neeoaaary  to  Inform  a  juror 
that  ttiie  oath  meaaa  that  he  la  to  act  utMn 
hSa  own  Judgmeut  or  that  It  ia  necoBaary  to 
Inform  blm  that  afto  haTing  taken  each  an 
oath,  it  would  be  a  Ttolatioa  of  it  to  Koder 
a  verdict  beeauae  a  majority  of  the  Jury  be* 
llered  It  to  be  according  to  tbe  evidence,  al* 
though  be  himself  did  DOt  so  heUave.  The 
deCndant  has  no  ci|^  as  nuitter  of  law»  to 
be  so  safeguarded  agabiM  tbe  mlaeonduet  of 
the  jurors.  Section  1258  of  the  Penal  Coda 
provides  tiiat  tUs  court  on  appeal  must  die* 
regard  "exoeptions  wblcfa  do  not  affect  tbe 
snbstantlal  rli^ts  of  tbe  parttos.**  An  ck- 
ceptlott  whlcb  involves  notUng  more  Imper- 
taut  than  the  failure  of  the  court  to  protect 
tbe  detendsnt  against  tbe  vary  remote  con- 
tingency tiut  aaiDe'jaror  noay  ao  mlaunder- 
stand  or  disregard  bis  oath  and  tta  oOer  In- 
structions, or  the  equally  remote  contingCBcy 
that  such  a  Juror  would  be  preroiited  ftom 
so  doing  by  an  Instruction  sudi  aa  that  bere 
involved,  does  not,  in  my  opinion,  affect  tbe 
mbatandal  rl^ts  of  tbe  defendant. 


COOK  V.  COLUMBIAN  OIL,  ASPHAI/T  ft 
BEFINIKG  CO.    (L.  A  1JSB2.)* 

(Supreme  Court  of  CalUomla-  Sept  16,  lOOlJ 

LOSiBiuia  eii  1 1  iiiiii  I  iiiiii  onT<nTanrrfrfiK  ~ 

1.  A  contract  proTtded  that  platotiS  ihould 
drill  not  less  than  2,000  feet  of  oil  wpIIs  at  a 
specified  price  "pCT  foot  sunk,'*  aud  riioald  re- 
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ceivfl  the  amount  earned  for  each  foot  of  hole 
sunk  in  accordance  with  "the  said  leale  of 
pri(V>s."  The  contract  also  provided  that,  if  the 
drilling  ehould  be  stopped  by  defendant  before 
400  feet  had  been  sunk  m  any  ow  hole,  it  would 
pay  the  cost  of  moving  the  drilling  outflt  to 
another  place,  in  addition  to  the  amount  rarnrd 
for  the  number  of  feet  Bunk,  and  that,  should 
the  work  be  stopped  on  any  well  for  any  caase 
after  a  depth  of  400  feet  had  been  sunk,  then 
the  plaintiff  should  move  the  rif;  at  hiii  own 
cost  and  expense  to  the  place  desisnatod  by 
defendant  Held,  that  whore  p!ninti(f  in  eooo 
faith  drilled  a  bole  to  a  depth  of  580  feet,  when, 
by  reason  of  the  breaking  of  a  stem  or  bit  at- 
tached to  the  drilL  without  plaiotifTa  fault  or 
negligence,  the  well  could  not  bare  been  drilled 
deeper,  and  was  thereupon  abandoned,  plaintiff 
was  entitled  to  recover  tbe  contract  price  there- 
for. 

2.  A  contract  for  the  drilling  of  certain  wella 
provided  that  defendant  shonld  furnish  casiog 
pipe  and  sboea,  to  be  delivered  on  the  ground, 
of  such  sizes  as  it  might  select,  and  should  be 
properly  inserted  and  used  In  tbe  wells  by  plain- 
tiff, and  carried  to  the  bottom,  if  possible,  with- 
out diniinisfaing  the  size,  except  In  cases  where 
it  was  found  atoolutely  unavailaUe  after  the 
use  of  ander-ieamera  and  other  appliances. 
Plaintiff  drilled  a  hole  1,420  feet  deep,  and, 
being  of  the  opinion  that  It  was  impossible  to 
put  eigbt-indi  easing,  which  he  had  been  using, 
to  any  greatw  depUi,  informed  defendant  cnE 
such  tact,  and  asked  for  slz-lnch  drive  pipe  for 
further  use.  I>efcndant  did  not  comply,  where- 
upon plaintiff  abandoned  tfae  work.  Held,  that 
defendant's  ftUture  to  furnish  such  pipe  con- 
stituted a  breach  of  contract  entitling  plalntH 
to  recover  for  the  work. 

Oommiasloners'  Decision.  Department  1. 
Appeal  from  SuperlOT  Court,  Santa  Barbara 
Cotmty;  J.  W.  Taggart,  Judge. 

Action  by  James  B.  Cook  against  tbe  Co- 
lumbian Oil,  Asphalt  &  Refining  Company. 
From  a  Judgment  in  favor  of  plalntlfl  and 
frm  an  order  denying  a  new  trial,  defmd- 
ant  appeala.  Affirmed. 

V.  H.  Parcells  and  0.  A.  Btorfce.  for  appel- 
lant Reardon  A  WUttakCT  and  W.  P.  Butch- 
or,  for  respondent 

OOOPBBr  O.  Thia  aetton  waa  broui^t  to 
recover  a  balance  claimed  to  be  due  plaintiff 
for  boring  and  drilling  holes  or  wtihi  In  the 
at  def  uidant  undn  a  vnitten  contract 
The  oaae  was  tried  with  a  Jury,  and  a  W' 
diet  returned  for  plaintiff  in  tfae  anm  of 
$2,700.  A  motion  fur  a  new  trial  was  de- 
nied, and  tblB  appeal  Is  from  the  Judgment 
and  the  order  denying  a  new  trial. 

Tbe  arowl  Involvm  two  pitvosttlras  up- 
oat  wfalcb  appellant  relies.  The  flntt  is  as  to 
whethra  or  not  plaintiff  la  wtltled  to  recover 
under  the  contract  for  one  bole  bored  to  a 
depth  of  saO  feet,  and  the  second  la  as  to 
whether  tiie  plalntlfl  -wu  preventod  by  tbe 
fault  of  defendant  from  boring  tbe  second 
bole  or  veil  man  than  l^ian  feet  in  depth. 
There  la  no  dispute  se  to  tbe  facts  tiiat 
plaintiff  bored  or  dxUled  two  holes  in  ttie 
hinda  of  defendant  of  S80  feet  and  1,420  feet, 
respecttrcdy,  and  that,  if  tbe  plaintiff  la  en- 
titled to  recover  tisr  each  foot  ot  bole  bored* 
the  verdict  la  for  the  correct  amount  of  the 
balance  doe  to  plalntlfl.  It  irlU  be  necea- 
saty  to  set  forth  the  parts  of  the  contract 
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material  to  the  controversy,  plaintiff  being 
the  party  of  tbe  second  part,  whicb  are  as 
follows: 

"First— That  the  party  of  the  second  part 
will  furnish  at  his  own  cost  and  expenses 
all  the  machinery,  tools,  paraphernalia  and 
materials  of  all  kinds,  including  labor,  fuel, 
water,  and  any  and  all  things  of  whatsoever 
kind  and  nature  that  may  be  necessary  and 
needful  (exc^t  casing,  pipe  and  shoes)  to 
properly  perform  the  woik  of  drilUiig  <x  b<»^ 
ing  not  less  than  2,000  feet  of  bole  or  wells, 
and  to  drill  or  bore  the  same  at  any  one  or 
more  places  on  the  said  property  as  may  be 
desired  and  designated  by  the  party  ot  the 
first  part,  for  tbe  agreed  price  per  eadi  foot 
depth  sunk,  as  shown  and  set  forth  in  the 
following  scale  of  prices,  at  different  depths 
up  to  2,000  feet  and  in  accordance  with  the 
further  terms  and  condltloiu  hoeln  contain- 
ed. • 

"ProTlded,  boweTer,  that  In  case  the  drill- 
ing of  any  well  shall  be  BtoK>ed  the 
party  of  the  first  part  for  any  cause  after 
It  has  been  begun,  that  the  party  of  the  first 
part  will  pay  the  net  cost  of  moving  the 
drilling  outfit  to  any  other  place  on  the 
property  where  another  well  Is  to  be  started, 
In  addition  to  the  amount  earned  Cor  the 
number  of  feet  sunk,  in  accordance  with  the 
said  scale  of  prices  per  foot;  and  that  should 
wort:  be  stopped  on  any  well  for  any  cause 
after  a  depth  of  400  feet  bas  been  sunk  then 
the  said  party  of  the  second  part  shall  move 
tbe  tig  at  his  own  cost  and  expense  to  the 
place  designated  by  the  party  of  the  first 
part 

"Second — That  In  case  of  abandonment  of 
any  well  or  wells  for  any  cause,  the  party 
of  the  second  part  will  pull  and  remove  In  a 
careful  manner  all  casing  pipe  and  fittings 
used  in  said  well  or  wells,  that  can  be  got 
out  by  a  reasonable  and  faithful  effort,  by 
the  use  aC  all  appliances  and  tools  ordinarily 
used  In  performing  such  work. 

"Third— That  all  casing  pipe  and  shoes 
of  the  proper  sizes  necessary  to  be  need  In 
the  well  or  wells  will  be  furnished  and  de- 
livered on  the  ground  by  the  party  of  the 
first  part  and  that  it  shall  be  of  such  sizes 
as  it  may  select,  and  the  same  shall  be 
properly  inserted  and  used  in  tbe  wells  by 
the  party  of  the  second  part,  and  carried 
to  the  bottom  if  poeslble  without  diminish- 
ing the  size,  except  in  cases  where  it  is 
found  absolutely  unavailable  after  the  use  of 
nnder-reamers,  and  other  appliances,  as  may 
be  necessary  and  proper  for  keying  the  hole 
in  proper  shape  and  condition. 

"Fourth — That  In  case  a  body  of  asphal- 
tum  be  encountered  at  any  considerable 
depth,  and  it  is  found  impossible  after  a 
faithful  and  reasonable  effort  so  to  do,  that 
it  cannot  be  drilled  through  nor  penetrated 
by  the  use  of  any  ot  tbe  known  tools  and 
appliances,  then  the  said  well  will  be  consider- 
ed as  completed  and  a  settlement  made  In 
full  for  the  depth  drilled  according  to  the 


said  scale  of  prices:  provided,  however,  that 
the  party  ot  tbe  first  part  shall  have  full  and 
free  right  and  privilege  to  use  and  operate 
the  machinery  and  outfit  of  the  parly  of  tbe 
second  part  at  tta  own  cost  and  expense  for 
a  period  not  to  exceed  ten  days  in  making 
a  farther  effort  to  alnk  the  well  or  until  sat- 
isfied that  tiie  bole  cannot  be  sank  any 
deeper.  •  •  • 

"Sixth — That  In  case  oil,  gas  or  asphal* 
tum  shall  be  found  at  any  depth  in  any  well, 
and  the  party  of  tbe  first  part  shall  elect 
to  stcv  the  drilling  In  mch  well,  the  party 
of  tlie  second  part  shall  prq>arly  test  tbe 
well  and  leave  the  same  In  condition  ready 
for  the  pump  or  othw  wtnrking  appliance  be- 
fore moving  the  rig  and  outfit  away. 

"Seventh — ^It  Is  understood  and  b6> 
tween  botti  parlies  hereto  that  this  contract 
Is  for  a  total  of  2,000  feet  of  hole  or  wells, 
and  that  the  party  ot  the  second  part  agrees 
to  pot  down  any  one  hole  to  a  total  depth 
of  2,000  feet,  if  the  ground  Is  such  that  it  can 
possITHy  be  done,  by  reasonable  effort,  or 
that  he  will  stop  the  drilling  of  any  well  at 
any  depth,  as  directed  by  the  party  of  the 
first  part,  and  in  accordance  with  the  said 
scale  of  prices  per  foot  sunk,  and  the  terms 
and  conditions  herein  oMiteined. 

"Eighth— That  the  party  ot  the  first  part 
will  pay  or  cause  to  be  paid  to  the  party  of 
tbe  second  part  the  amount  earned  for  each 
foot  of  hole  sunk,  In  accordance  with  the 
said  scale  of  prices  at  times  and  as  follows,  to 
wit:  An  advance  sum  of  $250  (two  hundred 
and  fifty  dollars)  when  the  rig  and  outfit 
is  on  the  ground  and  ready  to  commence  the 
work  of  drilling;  seventy  per  cent  of  tbe 
amount  earned  as  per  scale  when  the  well 
has  been  snnk  to  a  depth  of  two  hundred 
(200)  feet  and  a  like  seventy  per  cent  of 
the  amount  earned  at  the  completion  of 
each  two  hundred  feet  until  the  well  is  ei- 
ther completed  or  abandoned,  or  the  work 
slopped  by  the  party  of  the  first  part,  when 
the  balance  In  full  shall  be  paid  after  de- 
ducting the  said  advance  payment  of  $250.** 

After  t^e  plaintiff  had  bored  the  first  bole 
to  a  depth  of  580  feet  because  of  a  broken 
stem  or  Ut  tbe  well  could  not  be  drilled 
deeper,  as  it  caved  In  on  the  bit  <Mie  hun- 
dred and  fifty  feet  After  discussing  the 
matter  with  Mr.  Ayres,  the  defendant's  sa- 
perlntendent  and  upon  his  advice,  plaintiff 
abandoned  the  680-foot  hole,  and  moved  his 
machinery  a  short  distance  away  for  the 
purpose  of  commencing  the  second  well  or 
hole.  It  is  conceded  in  tbe  appdlant's  brief 
that  this  680-foot  w^l  was  "abandoned  be- 
cause of  an  accident  which  made  It  impos- 
sible to  go  further."  We  think  the  plain- 
tiff Is  entitled  under  the  contract  to  be  paid 
for  this  680  feet  of  holew  The  contract  pro- 
rides  for  "not  less  than  2,000  feet  of  bole 
or  wells.**  Tbe  scale  of  prices  Is  "per  foot 
sunk,"  and  under  the  ^bth  clause  of  tbe 
contract  the  plaintiff  is  to  receive  "the 
amount  earned  tor  each  foot  of  hole  sunk  in 
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accoTdance  with  the  said  scale  of  prices." 
It  la  expressed  In  tlie  contract  tbat;  If  the 
drilling  aball  be  stopped  by  defendant  be- 
fore a  depth  of  400  feet  has  been  snnk  In 
anj  one  hole,  tbat  It  wUl  pay  the  cost  of 
moving  the  drilling  outfit  to  any  other 
place,  "In  addltlw  to  the  amount  earned 
for  the  Dumber  of  feet  snnk  In  accordance 
with  said  scale  of  prices  per  foot"  Then 
follows  the  provision  "that,  should  work  be 
stopped  on  any  w^  for  any  cause  af tw  a 
Oefftii  of  400  feet  has  been  sunk,  then  the  said 
party  ot  the  second  part  shall  move  the  rig 
at  his  own  cost  and  expense  to  the  place 
designated  1^  tbe  party  of  the  first**  It  Is 
evldHit  that  the  above-aiioted  clauses  meant 
that  plaintiff  should  be  paid  the  schedule 
price  fbr  any  well  or  bole  sunk,  but  that  he 
should  not  be  required  to  pay  the  expense  oC 
moving  the  rig  If  he  was  prevented  by  de- 
fendant from  bOTing  400  feet  In  any  one 
place.  If  this  is  not  the  correct  construe 
tlon  of  the  contract,  the  plahitlff  would  be 
entitled  to  full  pay  and  the  e^onse  of  mov- 
ing his  machinery  for  a  well  400  feet  deep  or 
less,  bat  (or  any  well  or  hole  over  400  feet 
de^  he  would  receive  nothing,  and  have 
to  move  the  machinery  at  his  own  expenn 
besldeB,  unless  the  well  could  not  be  drilled 
by  reason  ot  encountering  a  body  of  asphal- 
tum  as  provided  for  In  section  4  of  the  con- 
tract Section  6  provides  that  In  case  <a 
discovery  of  oil  w  asphaltnm  at  any  d^Oi 
the  defendant  may  elect  to  stc^  the  further 
drilling  In  such  hole  or  welL  No  provision 
ia  made  In  the  said  section  as  to  compensa- 
tion to  plalntUt  in  sutA  case,  but  clearly 
the  contract  ccmtemplates  that  the  plalntlll 
shall  be  paid  the  prices  fixed  In  the  sched- 
ule pw  foot  tor  each  foot  sunk.  If  plaintiff 
bad  acted  In  bad  faith,  or  had  attempted  of 
his  own  virtltlon  to  drill  holes  or  wells  of 
only  a  few  feet  depth,  so  as  to  make  up  2,000 
feet  Qt  holes  or  wdls.  a  very  different  ques- 
tion TOuId  arise;  but  such  claim  Is  not  made. 
On  Uie  cimtrary,  the  contract  provides  that 
plaintiff.  If  desired  by  defendant  shall  put 
down  any  one  hole  to  a  dcptti  of  2;000  feet 
if  tiie  ground  Is  such  that  it  can  possibly 
be  done  by  reasonaUe  effwt  or  that  he  will 
stop  drilling  any  well  at  any  depth  It  so  di- 
rected by  defemdant  The  eighth  clause  pro- 
vides that  plaintiff  shall  be  paid  "the  amount 
earned  for  each  foot  ot  hole  sunk."  We 
must  construe  the  contract  acoRrdlng  to  its 
plain  common-sense  meaning  as  gathered  by 
reading  it  all  together  and  each  and  every 
clause.  When  so  construed,  it  means  that 
plaintiff  sihonid  be  paid  at  a  fixed  price  per 
foot  for  each  and  every  foot  of  well  or  hole 
snnk  1^  him  In  good  faith  to  an  honest  en- 
deavor to  carry  out  the  contract  Of  course^ 
If  plaintiff,  by  bis  own  fanit  or  negligence 
or  by  reason  of  not  having  proper  machinery, 
had  bored  a  hole  a  short  distance,  and  for 
such  reason  had  to  abandon  it  the  low  would 
t>e  bis.  But  no  such  question  is  here  pre- 
sented. The  plaintiff  appears  to  have  had 
7«P.— 18 


experience  to  bmring  oil  wells.  His  ma- 
chtoeiy  is  not  claimed  to  have  been  unfit 
for  tibe  bustoess  to  which  he  was  engaged. 
The  contract  was  evidently  made  with  the 
view  of  sinking  holes  for  the  putjioae  of 
discovery.  Defendant  did  not  know  how 
deep  it  would  want  any  one  wdl,  not  how 
many  it  would  desire  to  have  bored.  If 
platotiff  had  bored  a  well  1,990  feet  and  had 
been  compelled  to  aband<m  it  by  reason  of 
many  contingencies  that  might  have  hap- 
pened, appellant  daima  that  it  would  not 
be  responsible,  unless  it  liad  directed  plain- 
tiff to  stfv  drllUng,  or  unlras  the  body  of 
usphaltum  mentioned  to  section  4  bad  beat 
encountered.  If  such  Is  the  mouitog  of  the 
contract  what  would  become  ot  the  advance 
payments  provided  tor  to  section  S7  Wliat 
to  such  case,  would  be  the  meaning  of  that 
part  ot  section  B  which  provides  that  if 
the  w^  Is  completed  or  abandoned,  or  the 
work  stopped  by  the  defendant  the  balance 
to  full  shall  be  paid?  The  680-foot  weU  was 
abandoned  for  a  good  reason,  and  with  the 
consmt  of  defendant 

As  to  tbe  second  propmition,  there  Is  evl* 
dance  sufficient  to  Justify  tbe  Implied  finding 
ot  the  Jury  to  the  effect  that  platotlff  warn 
prevented  temi  sinking  the  1,420-foGt  w^ 
to  a  greater  depth  by  reason  of  tbe  failure 
of  defendant  to  wopjfls  the  ktod  of  casing 
necessary.  Platotifl  testified  that  it  was  not 
to  his  opinion,  possible  to  put  tbe  eight-inch 
casing,  which  he  bad  been  using,  down  to  any 
groiter  depth:  that  he  so  inframed  the 
officers  ot  .defendant  and  asked  tor  six-inch 
drive  pipe;  that  defmda^t  neva  furnished 
him  with  the  necessary  slx-toch  pipe;  that 
he  could  go  no  deeper  without  it  Platotiff 
also  made  a  written  demand  upon  defend- 
ant tor  the  six-Inch  pipe.  In  a  lettw  dated 
Mandi  11,  1003,  defttidant  to  answer  to  the 
written  demand,  stoted  as  follows:  "That 
the  company  Is  to  control  ot  a  large  amount 
of  0-lnch  drive  pipe  now  at  Summerland  and 
I  will  order  a  shoe  for  the  same  immedi- 
ately to  be  sent  Hawp,  And  wUl  keep  this 
drive  p^  ready  to  be  dellvoed  on  the 
ground  to  a  few  hours  to  case  It  Is  required 
and  deemed  advisable.*'  In  th&i  same  letter, 
aftw  calling  the  ptatotUFs  attention  to  the 
proTistona  of  the  contract  aulhoriatog  de- 
fendant to  select  the  size  ot  the  pipe,  de- 
fendant stoted:  "When  It  has  been  estab- 
lished by  the  use  of  all  means  described  to 
the  contract  that  it  Is  impossible  to  conttoue 
the  w^  with  11%  casing  further  we  will 
then  decide  aftw  car^lly  considering  the 
nature  of  the  material  passed  through  at  the 
bottom  of  the  well  Just  what  the  next  cdse 
of  casing  to  be  used  shall  b&  If  It  Is  de- 
cided to  use  6-lnch  drive  pipe,  we  are  al- 
ready provided  with  sufflcloit  to  begto  the 
work  and  can  deliver  it  on  tlie  ground  to 
a  few  hours."  Defendant  never  delivered 
the  slx-toch  pipe  on  the  ground.  It  did  not 
attempt  to  ahow  that  it  was  posrible  tor 
platotlff  to  have  continued  with  the  sized 
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casing  that  he  had  been  using.  Plaintiff  tes- 
tified: "I  waited  from  February  24th  to 
April  28th  for  the  company  to  furnish  the 
6-lnch  drive  pipe,  and  they  never  did  fur- 
nish It"  Appellant  claims  that  plaintiff  had 
sold  his  tools,  and  was  not  In  a  position  to 
go  on  with  sinking  the  well,  even  If  the 
pipe  had  been  placed  upon  the  ground,  and 
that  his  demand  was  only  for  the  purpose 
of  putting  the  defendant  In  default  On  the 
contrary,  plaintiff  claims  that  defendant, 
not  having  found  oil,  had  decided  to  abaa- 
don  further  work,  and  that  It  never  Intend- 
ed In  good  faith  to  furnish  the  pipe  when  It 
demanded  the  further  sinking  of  the  well 
As  to  the  Intentions  of  the  parties  or  their 
good  taltb  in  respect  to  these  matters  It  Is 
not  for  us  to  determine.  Plaintiff  testified 
that  be  retained  the  right  to  use  the  outfit 
to  finish  the  well  If  he  desired  It  In  any 
event  we  must  hold  that  It  was  th6  duty 
of  the  defendant,  before  It  could  place  plain- 
tiff in  default  to  "fnmlsh  and  deliver  on  the 
ground"  the  necessary  casing  pipe  for  the 
fnrther  prosecution  of  the  work  on  the  1,420- 
foot  well.  If  the  constrnctlon  we  have  pla- 
ced on  the  contract  is  correct,  the  court  did 
not  err  In  Its  Instructions  to  the  Jury. 

We  advise  that  the  judgment  and  <Hi!ler 
be  affirmed. 

We  concur:   HARRISON,  O.;  GRAT,  0. 

For  th'e  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  are  af- 
firmed: SHAW,  J.;  VAN  DYKE,  J.;  AN- 
QELLOTTI.  J. 


BOSKOWITZ  et  al.  v.  THOMPSON,  Collector, 
et  aL   (Sac.  1,070.)* 

(Supreme  Court  of  California.    Sept  20. 1901) 

nmsBVKimoN— noHT  or  iHTEBTiniB  to  aw- 

HBUATIVB  BBLIKF  — Xgum  JITBXBniCTXOn— 
FOWEB  TO  DECREE  AND  IMTOBCB  UEN  OT  IB- 
BIGATION  BONDS. 

1.  Id  a  suit  by  owners  of  land  within  an  Ir- 
rigation district  against  the  collector  of  the  dls- 
tnct  to  enjoin  the  collection  of  a  tax  levied  to 
pay  interest  on  its  bonds,  holders  of  such  booda, 
while  they  may  be  permitted  to  intervene  for  the 
purpose  of  joining  In  the  defense,  cannot  obtain 
affirmative  relief  to  which  the  defendant  wonld 
not  be  entitled.  They  cannot  upon  cross-com- 
plaints obtain  an  adjudication  of  the  validity 
of  their  bonds,  the  district  iteelf  being  a  neces- 
sary party  to  an  action  for  that  pnipose,  nor 
can  they  obtain  a  Judgment  declanng  their 
bonds  to  be  a  lien  on  the  lands  of  the  district. 

2.  A  court  of  equity  has  no  Jurisdiction  to  ad- 
judge that  bonds  imued  by  an  irrigation  dis- 
trict constitute  a  lien  upon  the  lands  within 
the  district,  nor  to  decree  the  enforcement  of 
such  lien,  since,  if  it  exists,  it  is  by  virtiie  of 
tiie  statute  under  which  liie  bonds  were  issued, 
and  must  be  enforced  by  the  levy  and  collet 
tlon  of  a  tax  in  the  mode  therein  provided. 

3.  Under  St  1891,  p.  149,  c.  128,  §  22.  au- 
thorizing the  board  of  directors  of  an  irrigation 
district  to  levy  an  assessment  sufficient  to  raise 
the  annual  Interest  on  Its  outstanding  bonds. 


*Reh«arloE  denied  October  BO,  UOl. 


the  board  has  a  certain  discretion  in  determin- 
ing the  amount  of  the  assessment  and,  while  its 
action  is  subject  to  tiie  control  of  the  judiciary 
in  case  of  an  abuse  of  discretion,  and  the  col- 
lection of  tiie  assessment  may  he  enjoined  in 
case  the  board  should  seek  to  raise  an  excessive 
amount,  courts  have  so  authority  to  determine 
the  amount  to  be  raised,  or  that  wily  a  portion 
of  an  assessment  shall  be  collected. 

Oommissloners'  Decision.  D^artment  2. 
Appeal  from  Superior  Court,  Tulare  Oonnty; 
Wheaton  A.  Gray,  Judge. 

Action  by  C.  J.  Boskowitz  and  others 
against  W.  M.  Thompson,  as  collector,  and 
others.  From  the  judgment  rendered,  plaln- 
tlfla  appeal.  Reversed. 

Qeo.  H.  Maxwell,  R.  M.  F.  Soto,  and  Pur- 
cell  Rowe  (C.  L.  Russell  and  G.  W.  Zortman, 
of  counsel),  for  appellants.  E.  T.  Coi^r,  for 
respondent  collector.  B.  F.  Thomas,  for  re- 
spondent Interveners. 

HARRISON,  C.  The  Tipton  Irrigation 
district  in  Tulare  county,  was  organized  as 
a  public  corporation  under  the  provisions  of 
the  Wright  act  (St  1887,  p.  29,  c.  34),  In  July, 
1891.  and  In  the  year  1S96  Its  board  of  di- 
rectors levied  an  assessment  of  $2.47  upon 
each  $100  assessed  value  of  the  real  proper!? 
in  the  district  for  the  purpose  of  raising 
$3,000  with  which  to  pay  the  annual  Interest 
on  $50,000  of  bonds  theretofore  Issued  by  It 
and  outstanding,  and  the  further  sum  of 
$1,242.66  for  a  fund  created  by  the  district, 
called  "bond  expense  fuud."  The  defendant 
Thompson  is  the  collector  of  the  district,  and 
prior  to  the  commencement  of  this  action  had 
given  notice,  as  required  by  the  act  that  un- 
less the  ass^ments  upon  the  land  in  the 
district  were  paid  before  a  certain  day,  the 
land  would  be  sold  on  that  day  to  satisfy  the 
same.  The  plaintiffs  are  severally  owners 
of  certain  lands  within  the  district  which  are 
set  forth  in  the  complaint,  and  brought  the 
present  action  to  enjoin  the  defendant  from 
selling  the  same,  alleging  as  grounds  there- 
for that  the  board  of  directors  did  not  prior 
to  calling  the  election  at  which  the  Issuance 
of  the  bonds  was  authorized,  estimate  or  de- 
termine the  amount  of  money  to  be  raised 
for  the  purpose  of  constructing  the  necessary 
canals  and  works  and  acquiring  the  neces- 
sary property  and  rights  therefor,  and  did 
not  have  the  report  or  spedflcations  of  any 
engineer,  or  any  basis  or  plan  which  migbt 
be  used  for  determining  what  amonnt  would 
be  requisite  for  such  puri>oses.  Issues  upon 
these  allegations  were  presented  by  the  an- 
swer of  the  defendant  Thompson.  Certain 
holders  of  the  bonds  so  issued,  amounting  to 
$18,000,  under  leave  of  the  court  intervened 
in  the  action  and  united  with  the  defendant 
in  resisting  the  claim  of  the  plaintiffs,  and 
In  addition  thereto  filed  crosssKimplalnts,  in 
which  they  recounted  the  matters  set  fbrtb 
in  their  answers,  and  also  set  forth  the  pro- 
ceedings for  the  issuance  of  the  bonds  and 
the  character  of  the  bonds,  that  they  were 
bona  flde  purchasers  thereof,  that  the  Intei^ 
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est  tbereon  for  tbe  year  1806  bad  not  been 
paid,  and  the  amount  tbereof,  and  prayed 
that  tbe  amount  due  them  be  adjudged  to  be 
a  lien  upon  the  lands  within  the  district,  and 
that  the  defendant  Thompson  be  directed  to 
sell  said  lands  for  such  proportion  of  the  as- 
sessment as  would  pay  the  amoimt  due  them. 
To  these  croM-complalnts  the  plalntUfs  filed 
a  geoOTal  demurrer,  and,  upon  It  being  over- 
ruled,  answered  the  same.  Upon  the  trial  of 
the  cause  the  court  found  that  the  district  Is 
a  valid  corporation ;  that  bonds  to  the 
amount  of  $50,000  bad  been  Issued  In  accord- 
ance with  the  provisions  of  the  act,  aud  had 
been  regularly  sold;  that  the  several  crbss- 
complalnants  are  bona  fide  holders  of  por- 
tions of  said  bonds  as  set  forth  in  their  crossr 
complaints;  and  that  the  Interest  thereon  from 
January  1,  1896,  was  unpaid.  It  also  found 
that  no  special  electlou  had  been  held  In  the 
district  authorizing  an  assessment  to  raise 
the  $1,242.55  for  the  "bond  expense  fund." 
Upon  Its  findings  of  fact  the  court  rendered 
judgment  that  the  interraiers  are  respective- 
iy  the  owners  of  the  nmuber  of  bonds  set 
forth  In  their  cross-complaints,  and  that  each 
of  tbe  same,  together  with  the  Interest  un- 
paid thereon,  and  Interest  accruing  after  the 
year  1896,  Is  a  valid  and  subslsttog  lien  upon 
the  lands  within  the  boundary  of  the  dis- 
trict; enjoining  the  defendant  Thompson 
from  selling  any  portion  of  the  lands  de- 
scribed In  the  complaint;  except  bo  much  as 
may  be  necessary  to  pay  to  tiie  Interveners 
the  amounts  respectively  due  to  them  on  ac- 
count of  Interest  on  their  respective  bonds; 
and  directing  blm,  or  his  successor  In  office, 
to  sell.  In  accordance  with  law,  such  propor- 
tions of  said  land  advertised  by  him  as  may 
be  teqnlred  to  pay  to  the  Intervoiers  the 
amounts  found  due  to  them  respectively  for 
interest  on  their  said  bonds  for  the  year  1886. 
From  this  Judgmrat  the  plalntiCTs  have  ap- 
pealed upon  the  judgment  roll  alone,  vrlthout 
any  bill  of  exceptions. 

1.  Sectton  387,  Code  Glv.  Proa,  anthorlzes 
an  intervention  by  "any  person  who  has  an 
interest  in  the  litigation.  In  the  success  of 
either  of  the  parties,  or  an  interest  against 
both."  The  Int^rvwtton  takes  place  when  a 
third  person  Is  permitted  to  become  a  party 
to  the  action  "either  by  joining  with  plain- 
tiff  in  claiming  what  is  sought  by  the  com- 
plaint, or  tv  uniting  with  tbe  def«idant  in 
resisting  tbe  claims  of  tbe  plaintiff,  or  by  de- 
manding anything  adversely'  to  both  the 
plaintiff  and  the  defendant."  Upon  being 
pennitted  to  intervene,  the  intervener  Is  to 
be  regarded  as  a  plaintiff  or  as  a  defendant 
In  tbe  action  <nnlm  he  sedcs  someOdng  ad- 
versdy  to  both),  according  as  is  the  party  for 
whose  snccesB  he  seeks  to  intervfflie,  and  is 
Umlted  to  the  same  procedure  and  remedies 
as  la  SDCb  original  par^,  eltiwr  tor  tbe  pur- 
pose of  defeating  the  action  or  resisting  the 
dalm  of  the  plaintiff.  People  v.  Ferris  Irr. 
Dtet,  182  Cal.  280,  64  Pac.  399,  773.  See- 
tlan  442,  Code  CUv.  Proa,  gives  to  a  "defend- 


ant" the  right  to  file  a  cross-complaint  when- 
ever he  seeks  affirmative  relief  against  any 
party  "relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is 
brought,  or  affecting  the  property  to  which 
the  action  relates."  In  Bast  Riverside  Irr. 
Dlst  V.  Holcomb,  126  Cal.  315,  68  Pac.  817, 
it  was  held  that  section  442  "is  primarily  ap- 
plicable only  to  the  defendant;  that  is,  the 
person  whom  the  plaintiff  had  originally 
made  defendant.  Before  any  other  person 
could  take  advantage  of  the  section,  he  must 
have  been  made  a  defendant  for  the  purpose 
of  filing  a  crws-complaint,  and  his  cross- 
complaint  must  have  been  of  such  a  charac- 
ter as  would  warrant  the  court  to  order  him 
brought  in  for  the  purpose  of  filing  It"  In 
the  latter  part  of  this  sentence  the  court  had 
reference  to  section  889,  Code  Civ.  Proc., 
which  authorizes  tbe  court  to  bring  In  "other 
parties"  when  a  complete  determination  of 
the  coatroversy  cannot  be  had  without  their 
presence,  and  "to  that  end"  to  order  a  cross- 
complaint  to  be  filed. 

The  bondholders  herein  were  not  brought 
into  the  action  upon  the  ground  that  tlie 
controversy  between  the  original  parties 
could  not  be  determined  without  their  pres- 
ence, but  they  were  permitted  to  Intervene 
by  reason  of  their  Interest  In  the  success  of 
the  defendant  They  have,  therefore,  pieced 
themselves  by  his  side  for  the  purpose  of 
uniting  with  him  in  defeating  the  claim  of 
the  plaintiffs,  and  their  right  In  this  actton 
to  affirmative  relief  against  the  plaintiffs  Is 
no  greater  than  is  bis.  It  does  not  appear 
whether  the  interveners  named  any  persons 
8S  parties  defendant  to  their  cross-com- 
plaints, or  that  their  complaints  were  served 
upon  any  other  party  to  the  action.  The 
plaintiffs,  however,  answered  their  cross- 
complaints,  and  it  may  be  assumed  that  they 
are  named  as  defendants  to  the  claims  there- 
in set  forth.  It  is  very  clear,  however,  that 
the  defendant,  as  collector  of  the  district, 
would  not  be  entitled  to  the  affirmative  re- 
lief against  the  plaintiffs  which  is  sought  1^ 
the  interveners,  aud  that  if  he  had  asked  for 
such  relief  the  court  would  not  have  been  au- 
thorized to  grant  it  For  the  purpose  of  de- 
fending the  validity  of  tbe  assessment  In  his 
efforts  to  collect  It,  the  defendant  Thompson 
sufficiently  represente  tbe  district  (Hoghson 
V.  Crane,  115  Cal.  404,  47  Pac.  120) ;  but  he 
is  not  authorized  to  represent  it  In  any  pro- 
ceeding for  the  purpose  of  having  it  ad- 
judged that  the  bonds,  for  the  payment  of 
whose  Interest  the  assessment  was  levied, 
constitute  a  lien  upon  the  land  within  the 
district  or  that  the  district  Is  estopped  £rom 
questioning  the  validity  of  the  bonds  by  rea- 
son of  the  fact  that  the  holders  thereof  we» 
bona  fide  purchasers  for  value.  In  any  liti- 
gation of  this  nature  the  district  Itself  is  a 
necessary  parly,  and  In  its  absence  tbe  court 
has  no  authority  to  render  a  judgment  de- 
termining the  questions.  Tbe  Interveners 
herein  are  equally  precluded  with  the  de- 
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fendant  from  seeking  such  afflrmatlve  relief 
In  the  action.  They  hare  no  greater  right  to 
seek  each  afflrmatlTe  relief  hj  means  of  a 
cross-complaint  than  they  would  have  had 
Id  an  original  and  independent  action  there- 
for. Whatever  Hen  the  bondholders  hare 
against  the  lands  within  the  district  exists 
by  virtue  of  the  statute  under  which  the 
bonds  were  Issued  and  the  assessment  levied. 
The  lien  does  not  exist  by  reason  of  any 
equity  In  titielr  behalf,  or  spring  from  any 
contract  between  parties,  but  is  purely  a 
creature  of  the  statute. 

The  collection  of  taxes  belongs  to  the  exec- 
utive branch  of  the  government,  and  can  be 
assumed  by  the  Judiciary  only  under  express 
legislative  authority  therefor.  Courts  may 
Inquire  into  and  determine  the  validity  of 
ttte  assessment  or  other  proceedings,  but,  un- 
less the  statute  has  declared  it  to  be  a  lien, 
it  cannot  adjudge  it  to  be  one,  and  If  the 
statute  has  declared  it  to  be  a  lien,  and  pro- 
vided for  Its  enforcement,  its  enforcement  can 
be  only  in  the  mode  provided  by  the  statute. 
Thie  rigbt  of  a  court  of  equity  to  adjudge 
that  a  lien  exists  against  certain  land  carries 
%vlth  it  the  right  to  enforce  snch  Uen;  but 
the  rule  is  well  recognized  that  a  court  of 
equity  as  such,  and  In  the  absence  of  stat- 
utory authority  therefor,  hag  no  Jurisdiction 
to  enforce  a  lien  that  is  created  by  statute, 
and  tor  whose  enforcement  the  statute  has 
provided  a  mode.  Thompson  v.  Allen  Coun- 
ty, 115  U.  S.  660,  6  Sup.  Ct  140,  20  L.  Bd. 
472;  People  v.  Biggins,  06  111.  481;  Corbin 
V.  Young,  24  Kan.  201;  Grand  Rapids,  etc, 
V.  Trustees,  102  Ky.  668^  44  8.  W.  OS;  Board 
of  Com'rs  V.  King,  67  Fed.  202,  14  C.  C.  A. 
421. 

2.  It  appears  from  the  record  that  the  as- 
sessment levied  by  the  board  of  directors, 
amounting  to  $4,831,  if  It  were  all  collected, 
'would  be  only  a  trifle  in  excess  of  the  amount 
needed  for  the  payment  of  the  annual  in- 
terest upon  the  bonds  and  for  the  "bond  ex- 
pense fund";  but,  as  the  court  has  found 
titat  there  had  been  no  special  election  an* 
thoriztng  an  assessment  for  this  fund,  the 
amount  sought  to  be  so  raised,  vl2.,  $1,242.66, 
vas  ImiKToperly  Included  in  the  assessment. 
Under  the  provision  of  section  22  of  the  stat- 
ute (St  1801,  p.  140,  c.  126),  anthorMng  the 
board  of  directors  to  levy  an  assessment 
"sufficient  to  raise"  the  annual  interest  npon 
the  outstanding  bonds,  the  board  has  a  cer- 
tain discretion  In  determining  the  amount 
to  be  raised,  and  courts  will  not  interfere 
with  their  action  unless  it  can  be  shown  that 
they  have  abused  this  discretion.  Hughson 
T.  Crane,  116  Cal.  404.  47  Paa  120l  Upon  the 
delsnninaticm  by  the  court  that  this  portion 
of  the  assessement  was  unauthorized,  it 
should  have  also  determined  whether  the 
disparity  between  the  amount  as  levied  and 
the  amount  which  the  board  was  authorised 
to  raise  was  such  as  to  vitiate  the  entire 
assessment  If  so,  It  should  have  declared 
the  entin  assessment  unanthorlxed  and  void. 


If  no^  It  should  not  bare  Interfered  with  Its 
coIlectloD.  The  conrt  did  not,  however,  de- 
termine whether  the  assessment  was  valid 
or  void,  nor  has  it  assumed  to  determine 
what  portion  of  It  was  valid,  but  by  mjoln- 
Ing  the  collectw— the  defendant  Thompson— 
from  selling  any  part  of  the  lands  described 
in  the  complaint,  except  such  as  may  be 
necessary  to  produce  sufficient  money  to 
pay  the  amount  found  due  to  the  Intervenets 
for  the  Inters  accrued  on  tb^  bonds,  vis., 
$S55,  and  directing  him  to  sell  such  ptopoe- 
tlon  of  the  lands  as  will  pay  them  these 
amounts,  it  has  assumed  that  the  assessment 
is  valid  to  that  extent,  and  has  delegated  to 
that  officer  the  authority  to  apportion  that 
amount  of  money  upon  the  lands.  Irrespective 
of  the  original  assessment  thereon,  or  of  the 
amount  for  which  the  assessment  should 
have  been  made.  By  this  portion  of  Its 
Judgment  the  court  has  in  effect  directed  the 
defendant  to  levy  an  araessment  upon  the 
said  lands  sufficient  to  raise  $865.  It  is  un- 
necessary to  say  that  In  giving  such  direc- 
tion the  court  exceeded  Its  Jurisdiction.  It 
found  that  the  district  had  Issued  bonds  to 
the  exteat  of  $50,G00.  all  of  which  are  pre- 
sumably of  as  valid  obligation  as  are  the 
$18,000  held  by  the  Interveners.  No  impu- 
tation Is  made  upon  the  validity  of  the  as- 
sessment so  far  as  it  was  for  the  purpose  of 
raising  the  $3,000  with  which  to  pay  the  In- 
terest upon  these  bonds,  and  no  reason  is 
suggested  why  the  lands  within  the  district 
should  not  bear  the  burd^  of  meeting  tMa 
interest  or  why  the  Interveners  should  have 
the  right  to  collect  their  Interest  to  the  ex- 
elusion  of  the  other  bondholders.  It  may 
be  assumed  that.  If  the  board  of  directors 
had  coosidered  that  they  were  unauthorized 
to  provide  in  the  assessment  for  the  "bond 
expense  fund."  they  would  have  made  the 
assessment  tor  only  sufficient  to  raise  Ihe 
annual  Interest  xspon  the  outstanding  bonds; 
but  as  the  statute  has  given  to  that  board 
the  authority  to  determine  whether  It  Is  nec- 
essary to  provide  a  margin  In  excess  of  the 
actual  amount  of  the  interest  and  also  the 
extent  of  that  margin,  whatever  amonnt  la 
to  be  raised  by  the  assessment  must  In  all 
Instances  be  determined  by  the  board.  While 
its  action  Is  subject  to  the  control  of  the  Judi- 
ciary, and  the  collection  of  the  assessment 
may  be  enjoined,  in  case  the  board  should 
seek  to  raise  an  excessive  amount,  courts 
have  no  authority  to  determine  the  amount 
to  be  raised,  or  what  proportion  of  the  as- 
sessment shall  be  collected.  The  statute 
has  vested  the  board  with  the  exclusive  right 
to  levy  assessments  and  to  determine  the 
percentage  to  be  levied  upon  the  property 
within  the  district  The  amount  thus  levied 
is  to  be  uniform  upon  ail  the  property  within 
the  district  and  it  is  not  within  tbe  prov- 
ince of  the  court  to  declare  the  amount  which 
is  to  be  raised  or  to  determine  the  percent- 
age for  wlilch  an  assessment  should  be  lev- 
ied. The  statute  givM  to  the  cc^lector  an- 
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tborlfr  tD  sell  the  property  In  case  of  noiqny- 
ment  of  the  aasessment  there<m  wtalcb  la 
lerled  by  tbe  board,  bat  a  Bale  by  blm  In 
ntlstaetlon  at  an  amount  directed  the 
court  l8  nnanthorlsea,  and  wonid  Test  no  title 
In  the  purchaser. 
The  judgment  shcntld  be  lerersed. 

We  concur:   COOPER,  a;  OBAT»  a 

Fw  the  reasons  given  In  the  foregoing  opin- 
ion the  Judgment  Is  reversed:  HENSHAW, 
J.;  McFABI^ND,  J.;  LORIOAN,  J. 


BEST  WOHLFOBD  et  aL  (L.  A.  1^7.) 
(Sapxems  Court  of  California.    Sept  20. 1904.) 

DEES  — '  DXBOKIFTIOll— FABOL  nVIDBNOB— HAP— 

ADiaSBIBrLTTT— STATUTE. 

1.  Where  a  deed  to  land  was  executed  by  the 
collector  of  an  irrigation  district  in  puranance 
of  a  Nile  for  the  DonpaymeDt  of  an  assessment, 
describing  tbe  land  by  namber  of  lot,  block, 
acreage,  and  district,  but  without  reference  to 
ijij  map,  ao  old  map  of  the  district  ia  never- 
theless admissible,  in  an  action  to  quiet  title,  to 
shov  Uie  sufficiency  of  the  identification  of  the 
land  as  described  In  the  deed,  under  St.  1891,  p. 
244,  c.  171,  i  IS,  sabd.  2.  relating  to  Irriga- 
dOD  district^  and  providing  that  in  tbe  assess- 
ment  book  which  the  aaseasw  Is  to  prepare 
the  land  within  tbe  district  shall  be  listed  by 
township,  range,  section,  or  fractional  section, 
and,  when  the  land  is  not  a  congressional  divi- 
sion or  subdivision,  by  metes  and  Doonds,  or  oth- 
er description  sufficient  to  identify  it 

Commission^B'  Decision.  Department  2. 
Appeal  from  Superior  Court,  San  Diego 
Coun^;  W.  H.  Conklln,  Judge. 

A'*  Fon  by  A.  Lester  Best  against  A.  W. 
Woliitord  and  others.  Judgment  for  plain- 
tiff, and  defoidants  q^>eal.  Reversed. 

Wlthlngton  &  Carter,  for  appellants.  B. 
B.  Powers,  Powers  &  Holland,  and  O.  H.  P. 
Shaw,  for  respondent 

HABRISON,  a  Action  to  quiet  tltl&  Tbe 
land  In  question  Is  a  portion  of  tbe  Bancbo 
Blnoon  del  Diablo,  and  Is  described  in  the 
complaint  as  "Lot  No.  4  In  block  No.  178  of 
a  ■ubdlrlslcHi  of  tbe  Rancbo  Rlucon  ctel  Dla- 
bto,  containing  acres  of  land,  more  or 
Ins,  according  to  tbe  offlclal  map  tiiereof  on 
file  In  the  office  of  the  county  recorder  of  said 
Ban  Dlc^  county,  state  of  CaUfomla.**  The 
title  thereto  was  wiglnally  vested  In  the 
Escondldo  I/snd  ft  Town  Company,  from 
irhich  corpwatiott  the  plaintiff,  by  mesne  con- 
Trances,  derived  his  title.  In  tbe  deed  from 
that  ooriMffation,  dated  August  6^  1886,  the 
land  Is  desCTlbed  as  "Lot  4  In  bloA  178,  ac- 
cording to  tbe  map  of  Rancho  Rlncon  del 
Diablo  made  O.  N.  Sanford.  dvll  raiginew, 
vhicb  map  Is  on  file  in  the  office  of  the  coon' 
ty  recorder  of  said  county  of  San  Diego,  state 
of  Csllfomla,  being  part  of  the  Rancho  Bln- 
oon del  IHablo."  In  the  deed  to  the  plaintiff, 
dated  April  2^  1901,  It  Is  described  as  land 
la  San  Diego  county,  California.  "In  the 
Bancbo  Rlncon  del  Diablo,  lot  4  in  block  178, 


according  to  the  t^dal  map  thereof  on  flle  ^ 
in  the  office  of  the  county  recorder  of  said 
county  of  San  Diego."  At  the  trial  the  plaln- 
tlfl  Introduced  the  conveyances  from  the  Es- 
condldo  Company  down  to  blmselt.  It  was 
admitted  that  the  maps  referred  to  In  each 
of  said  deeds  were  on  flle  In  the  office  of  the 
county  recorder,  and  showed  tbe  lots  and 
blocks  delineated  thereon  as  mratloned  In 
said  deeds. 

The  defendants  offered  In  evidence  a  deed 
of  conveyance,  dated  October  25,  1897,  ftom 
E.  J.  Hatch,  collector  of  the  Escondldo  Irri- 
gation district,  to  the  defendant  SalUe  B. 
Woblford,  executed  to  her  In  pursuance  of  ft 
sale  for  the  nonpayment  of  an  Irrigation  dis- 
trict assessment  fbr  the  year  1894,  contalnli^ 
the  several  recitals  prescribed  by  statute  for 
a  deed  upon  a  sale  by  an  irrigation  district 
for  the  nonpayment  of  dellnqumt  assess- 
ments. The  descrlpUon  of  the  property  sold 
and  conveyed  la  set  forth  therein  as  "land 
lying  and  being  within  the  said  S^acondldo 
Irrigation  district,  county  and  state  aforesaid 
[county  of  San  Dls^  state  of  California], 
described  as  follows,  to  wit:  Lot  four  (4), 
block  one  hundred  seventy-eight  (178),  14.43 
acres,  Rancho  Rlncon  del  Diablo."  The 
plaintiff  objected  to  the  introduction  of  this 
deed  In  evidence  on  tbe  ground  that  the  same 
contained  no  description  <^  the  property  In 
controvert,  and  that  it  does  not  refer  to  aiQr 
map,  and  It  cannot  be  ascertained  therefrom 
what  property,  if  any,  is  referred  to  in  said 
deed.  In  connection  with  tbe  off»  of  the 
deed  the  defendants  thereupon  offered  evi- 
dence to  prove  that  there  Is,  and  was  at  the 
time  of  said  assessment  und^  which  the  deed 
was  made,  but  one  lot  4  in  block  178  In  the 
Rancho  Rlncon  del  Diablo,  and  that  such  fact 
Is,  and  was  at  the  time  of  su<^  said  assess- 
ment, well  known.  It  was  admitted  by  Uie 
plaintiff  that  the  Bscoudldo  Irrigation  dis- 
trict was  duly  incorporated  In  1880,  and  that 
the  same  Included  the  Rancho  Rlncon  AtA 
Diablo  ami  no  other  land,  and  that  siHih  was 
the  fact  at  tbe  date  of  the  assessmoit  in 
1894,  under  which  defendants  claim.  He, 
however,  objected  to  tbe  Introduction  of  any 
evidence  showli^  or  tending  to  show,  a  sur- 
vey or  map  or  plat  of  the  Rancbo  Rlncon  del 
Diablo  by  Sanford,  or  any  map  or  plat  not 
refered  to  or  maitloned  In  said  tax  deed,  as 
Irrelevant,  Immatsrial,  and  Inctmipetent.  The 
court  sustained  hia  objection  to  all  of  said 
evidence,  and  also  his  objections  to  the  deed, 
and  excluded  it  trom  evidence,  to  which  rul- 
ing tbe  defendants  objected.  It  Is  to  be  noted 
that  the  deed  to  the  plaintiff  la  of  lot  4  in 
block  ITS  of  tbe  randio,  accordli«  to  the  of- 
ficial map  thereof  on  flle  in  the  office  of  the 
county  recorder,  and  that  unless  the  map 
made  by  Sanford,  under  whitdi  the  Bscou- 
dldo Land  &  Town  Company  originally  con- 
veyed the  land.  Is  the  official  map.  or  Identi- 
cal with  it.  the  plaintiff  has  failed  to  show 
any  title  In  himself. 

Section  18  of  the  statute  cmceming  taxi- 


Digitized  by 


294 


78  PACIFIC 


BBPOBTEB. 


(Gal. 


gatiou  diatrlcts  provides  (St  1891.  p.  244.  c 
'  171)  that  In  the  assessment  book  which  the 
assessor  is  to  prepare  the  property  within  the 
district  shall  be  listed  as  follows:  •  ♦ 
Second.  Land  by  township,  range,  section,  or 
Cractional  section,  and  when  such  land  Is 
not  a  congressional  division  or  snbdivlslon, 
by  metes  and  bounds,  or  other  description 
sufficient  to  Identify  it,  giving  an  estimate 
of  the  number  of  acres,  locallly,  and  the  Im- 
provements thereon." 

The  purposes  to  be  anbserved  by  the  de- 
scription are  to  enable  the  owner  to  discbarge 
his  land  from  the  Hen  of  the  assessment  by 
paying  the  same;  and  also,  In  case  the  land 
shall  be  sold  to  satisfy  the  Hen,  that  bidders 
may  Imow  what  land  Is  offered  for  sale,  and 
that  the  pnrchaser  may  receive  a  sufficient 
conveyance.  The  assessment  becomes  a  Hen 
only  upon  the  land  which  is  described  in  the 
assessment  booli,  and  it  is,  therefore,  essen- 
tial that  such  description  be  sufficiently  def- 
inite to  inform  the  owner  whether  any  of  bis 
land  Is  burdened  by  the  lien.  The  descxlp* 
tion  must  be.  sucli  that  the  ^nnit "nin imptL. hj 
virtue  of  the  ileed  can  be  Identified,  or  located 
ueo^  tl*ft  iP'Oiin'^  by  menus  thereof.  Mr.  Coo- 
ley  states  (Taxation,  p.  745)  a  satisfactory 
rule  to  be  that  "the  d^lgnatlon  of  the  land 
will  be  sufficient  If  It  afford  the  owner,  the 
means  of  Identification  and  do  not.  positively 
inlslead  blm,  or  is  not  calculated  to  mislead 
him."  This  mle  was  referred  to  with  ap- 
proval In  San  Gabriel  Co.  T.  Wltmer  Co.,  96 
Cal.  635,  29  Pac.  SOO.  81  Paa  688,  18  L.  B.  A. 
465,  470.  The  strictness  of  ctmstruction 
which  at  one  time  prevailed  in  matters  of 
taxation  has  been  greatly  relaxed  In  modem 
days.  The  obligation  of  all  citizens  to  con- 
tribute to  the  expenses  of  government  Is  rec- 
ognized, and.  Instead  of  regarding  proceed- 
ings for  the  levying  and  collection  of  taxes 
as  hostile  to  the  property  owner,  be  la  con- 
sidered to  be  Interested  equally  with  all  oth- 
er citizens  in  the  prompt  collection  of  the 
taxes.  A  tax  properly  Imposed  upon  his  prop- 
erty will  be  upheld  if  the  description  of  the 
property  is  sufficient  to  give  him  notice  that 
it  is  burdened  with  the  tax.  Rollins  t 
Wright,  93  CaL  895,  29  Pac.  68;  Davis  T. 
Paclfle  Imp.  Co.,  187  Cal.  245,  70  Pac.  15. 

Parol  evidence  will  not  be  admitted  to 
help  out  a  defective  description,  or  to  show 
the  Intention  with  which  it  was  made,  or  to 
resolve  an  ambiguity  In  its  terms;  but  the 
rule  that  the  description  must  be  certain  and 
definite  and  sufficient  in  itself  to  identify  the 
land,  does  not  exclude  evidence  for  the  pur- 
pose of  applying  the  description  to  the  sur- 
face of  the  earth,  and  thus  Identifying  it  with 
the  tract  in  controversy.  If  a  monummt  is 
given  as  the  Starting  point,  evidence  may  be 
given  to  show  its  location,  but  if  the  direc- 
tion of  the  course  from  that  monument  is 
not  given,  evidence  will  not  be  received  to 
show  what  direction  was  intended.  If  the 
land  Is  described  by  some  name  or  designa- 
tion, evidence  will  be  received  for  the  pxat- 


pose  of  showing  that  the  tract  In  controversy 
was  well  and  generally  known  by  that  name 
or  designation. 

The  above  subdivision  of  section  18  does 
not  reauire,  as  does  the  third  subdivision, 
which  refers  to  lots  In  cities  and  towns,  any 
reference  to  a  map,  nor  does  it  require  the 
description  of  the  land  to  be  given  in  any 
particular  form,  other  than  that  it  shall  be 
"sufficient  to  Identify  it"  The  designation  of 
a  tract  of  land  as  a  portion  of  a  larger  tract, 
by  number  and  block,  without  any  reference 
to  a  map,  may  be  sufficient  to  identify  It 
if  BO  the  omission  to  refer  to  a  map  is  not 
fatal  to  the  description.  If  reference  is  made 
to  a  map,  the  map  thereby  becomes  a  part  of 
the  description,  and  may  be  read  in  evidence 
to  identify  the  land,  by  showing  that  It  is  de- 
lineated thereon  according  to  the  recltaL  Al- 
though It  Is  not  competent  to  show  that  any 
particular  map  was  intended,  if  none  la  re- 
ferred to,  yet  if  it  can  be  shown  that  there 
is  only  one  map  of  a  tract  which  includes  the 
lot  In  controversy,  upon  which  this  lot  Is 
delineated  or  designated,  and  that  that  map 
Is  well  known  and  generally  accepted  as  au- 
thentic. It  may  be  received  in  evidence  as 
tending  to  Identify  the  land  before  the  court. 

The  provision  In  the  section  that  the  de- 
scription is  to  be  "sufficient  to  Identify  it" 
implies  that  evidence  may  be  received  for 
the  purpose  of  showing  the  sufficiency  of  the 
identification,  and  any  competent  evidence 
which  is  relevant  to  such  issue  should  be  re- 
ceived by  the  court  Whether  the  descrip- 
tion of  the  land  Is  sufficient  to  identify  tt  is 
a  question  of  fact  to  be  determined  from  the 
evidence  presented  on  that  issue.  Won  tslde 
T.  Wilson,  32  Pa.  62.  In  Greene  v.  Lunt  58 
Me.  518,  tt  was  said:  "The  assessment  must 
be  complete  in  and  of  itself  as  much  as  a 
deed  or  contract  Parol  proof  may  be  re- 
sorted to  for  the  purpose  of  applying  the 
terms  of  the  description  to  the  face  of  the 
earth,  but  no  further.  It  cannot  supply  any 
deficiency  In  the  butts  or  bounds.  These 
must  be  ascertained  from  what  is  written, 
and  from  that  alone."  The  description  In 
this  case  was  by  the  number  of  lot  and  rang^ 
without  any  reference  to  any  map  or  plat — 
"the  Gyrus  Keen  place  In  lot  6,  range  2"; 
"the  whole  of  lot  4,  range  8,  Luuf  s  lower 
tract" — of  which  the  court  said:  "These  lots 
are  snfDclently  described  to  enable  any  one 
to  identify  them  by  having  the  knowledge 
necessary  to  apply  the  description  to  the  face 
of  the  eaith."  In  Law  v.  People,  80  III.  208. 
the  court  said:  "Any  description  by  which 
the  property  may  be  Identified  by  a  compe- 
tent surveyor  with  reasonable  certainty,  ei- 
ther with  or  without  the  aid  of  extrinsic  evi- 
dence, wUI  be  8ufi3clent"  In  St  Peter^s 
Church  V.  Board  of  Commissioners,  12  Minn. 
896  (Oil.  280),  the  property  assessed  was  de- 
scribed as  "S.  ^  of  lots  9  and  10  in  block  49. 
Shabopee  city,'*  of  which  the  court  said:  "In 
the  absence  of  specific  provision  affecting 
the  question,  any  description  which  is  auffi- 
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dentin  deflnlte  and  certain  to  ascertain  the 
premises  Is  good.  In  this  case  the  town 
consists  of  lots  and  blocks,  and  the  descrlp' 
tlon  points  ont  tbe  lot  and  block  hj  the  num- 
bers thereof,  respectirely,  and  the  premises 
assesBed,  as  the  south  half  of  this  lot  This, 
w«  think,  to  a  sufficient  description."  See, 
also,  Noyes  t.  King  Oo.,  18  Wash.  417.  61 
Pac.  1052;  Taylor  t.  Wrigbt,  121  111.  462. 13  N. 
E.  529;  Koelling  t.  The  People.  196  111.  353, 
63  N.  B.  736;  Drlggers  t.  Cassady,  71  Ala. 
529;  Davis  T.  Pacific  Improvement  Co.,  137 
Oal.  245^  70  Pac.  IK.  In  Fowler  t.  People, 
93  IlL  116k  the  land  was  described  as  "block 
3  In  Wrtghtwood.**  The  court  received  evl- 
doide  that  there  was  but  one  sabdivlslon  In 
Cook  coontj  called  "Wrlghtwood,"  and  but 
one  block  8  In  Wrlghtwood,  and  held  the 
description  sufficient  Similar  rulings  were 
made  In  State  t.  Woodbridge  Tp.,  42  N.  J. 
Law.  401;  Stewart  r.  Ocdter,  SI  Minn.  385, 
18  JH.  W.  eSi  Jndd  t.  Anderson,  51  Iowa.  345. 
1  N.  W.  677»  flie  court  in  the  last  case  say- 
ing: "PokA  evidence  1>  admissible,  not  for 
tbe  purpose  of  adding  to  or  varying  the  de- 
scription contained  In  tbe  certificate  of  pur^ 
cbase,  but  of  applying  tbat  description  to  its 
Bubfect-matter,  and  wben  it  is  shown  that 
H.  B.  Goe  owned  one  tract  of  land,  and  but 
one,  In  the  section,  tbe  description  to  Just 
aa  deOnite  and  certain  as  If  It  had  been  writ- 
ten out  in  fuU  In  the  certificate."  In  Godfrey 
T.  Valentine^  45  Mlmt.  602,  4S  N.  W.  825, 
wbwe  tbe  land  was  described  as  "lots  0  anil 
lO  of  SayVs  outlots,"  evidence  was  received 
sbowlng  that  the  pnq>erty  in  Questbn  was 
well  known  by  that  term,  and  so  designated 
by  those  who  had  occasl<m  to  refer  to  It,  and 
tike  descrlptloa  was  beld  sufficient  In  Mln- 
nea polls  Railway  Co.  v.  Minnesota  Deben- 
ture Ca.  81  Minn.  66.  83  N.  W.  485.  the  de- 
sc^ptlon  was  "Jot  1  Auditor's  subdlvltion 
Na  22."  The  court  received  in  evidence  a 
noap  or  plat  which  bad  been  made  by  the 
county  surveyor  and  recorded  in  tbe  office  ot 
the  register  of  deeds,  and  also  evidence  that 
thto  particular  tract  of  land  was  commonly 
known  and  dedgnated  as  "lot  1  Auditor's  sub- 
division No^  22."  in  Kershaw  v.  Jansen, 
Neb.  467,  68  N.  W.  616^  the  description  was 
by  lot  and  block  according  to  a  map  which 
bad  been  filed  and  afterwards  vacated.  It 
was  objected  that  the  description  was  defect- 
ive as  rtfeiTlng  to  lots  which  bad  no  legal 
existence.  Tbe  court  oveimled  thto  objec- 
tion, saying:  "Wh««,  for  tbe  purposes  of 
taxatlcm.  a  description  to  used,  so  certain  In 
its  tenns  Ibat  it  must,  as  to  tbe  taq^ayer. 
hare  apprised  him  of  the  proceedings  and  of 
tbe  tond  assessed,  lie  cannot  av<M  fato  share 
of  the  public  burden  merely  because  there  to 
nothing  of  record  which  ascertains  the  pn^ 
ertr  described."  In  Labs  v.  Cooper,  107 
Gal.  656,  40  Pac  1042,  cited  by  the  respond- 
ent, the  diagram  in  tbe  assessment  as  <M>pIed 
in  tbe  record  failed  to  describe  any  parcel 
of  land,  and  It  was  held  tbat  fnnn  the  de- 
scriptlott  so  o^ied  tbe  owner  could  not  de* 


tennlne  that  his  land  was  affected  by  the 
assessment  Tbe  court  also  held  that  It  could 
not  take  Judicial  knowledge  of  the  map  of 
Sacramento  for  the  purpose  of  Identifying 
tbe  description  with  that  map.  In  Miller  v. 
Williams.  135  Cal.  183.  67  Pac.  788.  the  land 
assessed  in  the  dty  of  Santa  Cruz  was  de- 
scribed by  numbers  In  certain  tracts  wblpta 
were  not  subdivisions  of  the  city,  and  no  map 
of  the  tract  was  referred  to.  Tbe  court  held 
that  the  description  did  not  conform  to  the 
requirements  at  subdivision  three  of  the  sec- 
tion and  was  insufficient  In  nether  of  these 
cases  did  the  court  consider  the  right  to  of- 
fer evidence  in  support  of  the  description. 

It  appeared  by  the  evidence  In  the  present  ' 
case,  introduced  on  behalf  of  the  plaintiff, 
that  as  early  as  1BS6,  O.  N.  Sanford,  dvll 
engineer,  bad  made  a  survey  and  map  of  the 
Rancbo  Blncon  dd  Dtobto.  ftud  tbat  on  that 
map  tbe  land  described  in  the  complaint  was 
delineated  as  lot  4  in  blodc  178  of  tbe  rancbo. 
It  was  also  admitted  tbat  the  land  Included 
In  tbe  Escondldo  Irrigation  district  Is,  and 
was  at  tbe  time  of  tbe  assessment,  identical 
in  territory  wilb  the  land  included  in  the 
rancbo.  If  now  It  <»n  be  shown  tbat  at  the  ' 
time  at  tbe  asaesamffltt  under  which  tbe  deed 
to  the  defendant  was  mode  thore  was  but 
one  lot  4  In  block  178  of  Ibe  rancbo^  and  tbat 
such  fact  is,  and  was  at  the  time  ol  said 
BBsessment  well  known,  such  evidence.  If 
not  conclusive  of  tbe  fact,  would  very  slzfmg- 
ly  tend  to  show  that  tbe  land  described  in 
the  deed  to  the  defendant  to  Identical  with 
that  described  In  the  complaint  It  would 
ttiea  clearly  appear  tbat  tbe  plaintiff  was  not 
only  not  misled,  but  was  directly  Informed 
that  hto  lot  was  charged  with  tbe  assessment 
The  evidence  offered  by  tbe  defendant  was 
not  only  relevant  but  was  also  competent 
to  establish  thto  fact  The  court  erred  In 
refusing  to  admit  thto  evidence,  and  for  thto 
error  tbe  judgmoit  and  order  should  be  re- 
versed. 

We  concur:  OOOPBJR,  C;  GRAY,  O. 

For  the  reasons  given  In  the  foregoing 
(pinion,  the  Judgment  and  order  are  re- 
versed: McFABLAND,  J.;  LOBIOAN,  J.; 
HENSHAW.  J. 


J.  y.  CANTLIN  &  CO.  r.  MILUBR  &  CHAP 
MAN. 

(SnproaM  Court  of  WyMoing.   Oct  15^  1B04.) 

BItX  or  BXCTFTIONS— mn  TDK  ALLOWANCE— 
EBBOB— DZSIUSSU. 

1.  Where  a  bill  of  exceptiona  la  not  presented 
for  allowance  until  after  tbe  term  at  which  tbe 
exceptions  were  taken,  and  an  extension  of  time 
to  neither  requested  nor  granted  beyond  tiie  term 
to  reduce  the  exceptions  to  writing,  the  bill  can- 
not be  allowed. 

2.  Where  it  appears  on  error  that  no  proper 
bill  of  exceptions  had  been  or  could  be  allowed 

T  t  See  BzcepUoiu.  Bill  of,  voL  H.  CeaL  Dife  |  4S. 
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in  the  case,  and  there  Is  nothlner  for  the  court 
to  review  in  the  abaence  of  a  bill  of  exccptfims, 
the  cause  will  be  diamissed. 

Error  to  District  Court,  Carbon  County; 
David  H.  Craig,  Judge. 

Controversy  between  J.  T.  Cantlin  &  Co., 
a  co-partnership,  and  Miller  ft  Chapman,  a 
co-partnership.  Cantlin  &  Co.  bring  error. 
Dismissed. 

Fred  D.  Hammond,  tor  plaintiff  In  error. 
McMlcken  A  BlTdenbnrgh,  for  detendaitt  in 
error. 

PER  CURIAM.  This  cause  was  submitted 
on  a  motion  to  strike  the  bill  of  exceptions 
and  dismiss  the  proceeding  in  error.  It  Is 
conceded  that  the  bill  of  exceptions  was  pre- 
sented for  allowance  after  the  term  at  which 
the  exertions  were  taken,  and  that  the  rec- 
ord will  not  show  that  time  was  requested 
or  granted  beyond  the  term  to  reduce  the  ex- 
ceptions to  writing.  Under  snch  circumstan- 
ces the  bill  was  improperly  allowed.  Roy  v. 
Union  Merc  Co.,  3  Wyo.  417.  26  Pac.  996; 
C.  D.  Smith  Drag  Co.  v.  Casper  Drug  Co,  6 
Wyo.  SIO,  40  Pac.  979,  42  Pac.  213.  It  Is  also 
conceded  that.  In  the  absence  of  a  proper  bill 
of  exceptions,  there  ia  nothing  for  this  comrt 
to  review.  The  motion  to  rtrike  and  flifmiipa 
will  tba>efore  be  granted. 

The  cause  will  be  dismissed. 


HIOHItAND  BOT  GOLD  MIN.  Ca  T. 
STBIGKIiBT  et  aL 

(Sapreme  Ooort  of  Utah.   Oct  28,  1004.) 

BumnT  DoicAin— PUBua  uaia— iohino— af- 

FUI.— SFSCmCATXOH  OF  FOinTS  BEUED  OR. 

1.  The  construction  and  operation  of  roads 
and  tramways  for  the  development  and  work- 
ing of  mines  la  a  public  use,  so  that  Rev.  St 
1»>8,  i  85S8,  as  amended  by  Seas.  Laws  1901, 
p.  19,  c.  25,  anthorizing  ccmoemnatlon  therefor, 
Is  constltntional. 

2.  Questiona  diacoased  In  appellant's  brief  can- 
not bfl  consideredj  neither  the  abstract  nor  brief 
containing  a  speafication  of  the  points  relied  on 
aa  grounda  for  reveraal,  aa  required  by  Sup  Ct. 
Rule  6  (49  Pac  zi). 

3.  Legislative  enactments  are  presumed  to  be 
nmstitutional  tmlees  the  contrary  clearly  ap- 
peara. 

An>eal  from  District  Oonr^  Salt  Lake 
Oonnty;  B.  W.  Stewart.  Jodge. 

Actton  by  the  Hlf^Iand  Boy  GtM  Mining 
Company  against  John  Strlckley  and  otiiera. 
JndgmHit  for  plaintlfl.  Defendants  appeal. 
Affirmed. 

Plaintiff  brought  this  action  to  condemn  a 
right  of  way  for  its  aerial  tramway  over  de- 
fendants' mining  claim.  The  record  dis- 
closes the  following  facta,  viz.:  That  plain- 
tiff is  a  mining  corporation  and  authorized 
to  acquire,  maintain,  and  operate  aerial 
tramwaya  for  the  transportation  of  ores 


1  L  Naah  v.  Clark,      Pac.  STl.  »  Utah.  168. 
f  t.  BUtfl  T.  Tlnger,  67  Pac.  S8,  24  Utalk,  SSB;  State 
•X       V.  LbwU.  n  Pac  SS8.  K  Utah,  m 


and  oth«  materials.  Its  mlnM  are  situated 
about  2  miles  from  the  upper  portion  of 
Bingham,  and  in  altitude  about  2,700  feet 
above  the  valley.  The  tramway,  which  con- 
sists of  two  cables  supported  on  wooden  tow- 
ers, extends  from  the  mines  to  Bingham. 
The  towers  In  some  places  are  1,000  feet 
apart,  and  In  others  are  close  together,  the 
space  depending  upon  the  contour  of  the 
ground.  In  case  of  gullies  they  are  far 
apart;  In  going  oYer  ridges  th^  are  close 
together.  The  buckets  run  on  wheels  on 
the  cables,  and  are  moved  by  a  single  end- 
less cable  to  which  they  are  attached.  Load- 
ed buckets  are  carried  down,  and  the  empty 
bucketa  brought  up.  Each  bucket  holds 
about  700  pounds  of  ore,  and  In  them  there 
Is  carried  over  500  tons  of  ore  per  day  every 
day  of  the  year.  This  has  been  continued 
since  the  spring  of  1899.  The  plaintiff  has 
In  sight  ore  sufficient  to  last  for  about  seven 
years,  and  reasonably  expects,  in  the  mean- 
time, to  develop  ore  for  four  or  five  years 
longer.  All  this  ore  is  to  be  taken  from  the 
mines  to  Bingham,  then  loaded  Into  railroad 
cars  and  shipped  to  plaintiff's  smelter  ia 
Salt  Lake  valley.  There  Is  also  taken  over 
the  tramway  from  Bingham  up  to  the  mines 
about  five  tons  of  coal  a  day;  also  supplies 
used  In  the  operation  of  the  mines  are  taken 
up  in  the  same  way.  The  placer  claim  over 
which  the  right  of  way  is  sought  to  be  con- 
demned Is  on  a  hillside,  the  surface  of  wliich 
Is  rough  and  irregular,  and  four  towers  are 
sufficient  to  cross  the  claim.  A  width  of  25 
feet  Is  required  for  the  towers,  and  for  a 
team  to  pass  over  the  ground  when  neces- 
sary for  the  purpose  of  making  repairs  there- 
on. About  200  men  are  Employed  et  platn- 
tUTs  mines,  and  about  200  at  its  smelter, 
which  reduces  only  the  ores  from  plaiDtifF*s 
mines.  A  Jury  was  Impaneled  and  assessed 
the  damage  caused  by  the  erection  and  opera- 
tion of  the  tramway,  and  the  court  entered 
its  findings  and  decree  condemning  a  right 
of  way  for  the  occupation,  maintenance,  and 
nae  of  plaintiff  for  Its  tramway.  The  decree, 
among  other  things,  provides  that  "said 
plalntiCF  is  to  move  said  towers  to,  or  re- 
build the  same  on,  at  any  time,  different 
points  on  said  strip  hereby  condemned,  and 
as  often  as  requested,  and  at  plaintiff's  ex- 
pense, when  reasonably  required  by  the  own- 
ers of  said  mining  claim  for  using  the  part 
of  said  claim  not  sought  to  be  condemned,  as 
well  as  the  part  sought  to  be  condemned; 
and  such  use  of  the  said  part  of  said  surface 
by  said  plaintiff  Is  entirely  consistent  with 
the  use  by  said  defendants  of  all  of  said 
claim,  except  as  aforesaid,  for  the  purpose 
of  mining  and  working  the  same,  and  remov- 
ing the  surface  again  and  again;  and  the 
said  defendants,  or  tlie  owners  of  said  claim, 
as  the  case  may  be,  may  work  said  claim 
as  they  see  fit  and  proper,  or  otherwise  use 
the  same;  and,  whenever  the  rights  hoeln 
given  to  said  plaintiff  Interfere  with  such 
Qse,  the  said  plaintiff  Is  subject  to  remove 
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BftU  tow6t%  a>  aforesaid,  tot  Uie  pnrpoBe 
ct  allowing  tbe  owners  c%  auch  claim  foil  use 
and  enji^ment  tbereof,  except  as  aforeaaJd.** 
From  that  part  of  the  judgment  which  de- 
crees plalntUt  a  right  of  way  orer  defend- 
ants' f»<n^i^g  <dalm,  defendants  have  Ap- 
pealed  to  this  court 

Frank  Hoffman,  for  appellants.  Snther- 
land.  Van  Cott  A  Allison,  for  respondent 

McOABTT,  after  stating  tbe  facti^ 
deltra«d  the  t^lnlon  of  the  court 

Plaintiff  bases  Its  right  to  condemn  <m 
section  3588,  Her.  8t  1898,  as  'amended  In 
1901  (Sees.  lAwa,  pu  19,  c.  iSS)  which  provides 
that:  "The  il^t  ot  eminent  domain  may  be 
exerdsed  In  b^alf  of  the  following  pnbUc 
uses:  *  *  *  Roods,  railroads,  tram- 
ways, tonnela;  dltdies,  flnmes,  plpn,  and 
dumidng  places  to  facilitate  tbe  mllUng, 
smelting,  or  othee  reduction  of  ores,  or  the 
working  ot  mines.  *  *  *"  Antellants 
(defendants  beUniO  contend  that  the  forego- 
ing innTlalon  of  tiie  statute  Is  In  conflict  with 
section  22.  art  1,  Const  Utah,  which  pro- 
vides that  "private  pn^>erty  shall  not  be 
takw  or  damaged  for  public  use  without 
Just  compensation,"  for  the  reason  that  the 
use  made  of  the  right  ot  way  soui^t  to  be 
condemned  Is  not  a  public  use. 

There  appears  to  be  an  Irreconcilable  con- 
flict In  the  authoritlea  as  to  what  eoiutitutes 
a  public  use.  fnils,  no  doubt.  Is  largely  due 
to  the  fact  tbat  lu  many  cases  what  would  be 
a  public  use  In  one  jurlsdlctltm  would  not 
be  In  another  or  different  Jurisdiction.  Thus 
It  has  been  almost  unlfWmly  held  through- 
oat  the  Fadfiie  Coast  states  that  ttie  construc- 
tion and  operatUm  of  Irrigation  ditches  is  a 
public  uae.  which  doctrine,  whoi  opp^ieA 
to  the  arid  r^on,  has  been  approved  by  the 
Supreme  Court  of  the  United  States,  where- 
as In  Ohio,  Mew  York,  Fenusylvanla,  and 
other  states  wftere  Irrigation  Is  not  followed 
and  is  practically  unknown.  It  would  un- 
doubtedly be  held  not  a  public  use.  There- 
fore what  shall  be  conaldered  a  public  use 
often  depends  somewhat  iQKm  the  locality, 
the  wants  and  necessities  of  the  people,  tbe 
conditions  with  which  they  are  surrounded, 
and  the  nature  and  character  of  the  natural 
resources  of  such  locality,  state,  or  common- 
wealth. And  while  it  la  for  tbe  LeglsIatDre 
to  determine.  In  the  Orst  Instance,  whether 
the  use  ia  a  public  use,  and  to  provide  the 
means  of  condemnation,  yet  tbe  great  w^ght 
of  autbority  holds  that  the  declaration  of  the 
Legfslatare  Is  not  flnal,  and  that  It  1b  ulti- 
mately for  tbe  courts  to  determine  whether 
a  particular  use  Is  public  or  not  1  Lewis, 
.  Eminent  Domain  (2d  Eld.)  158.  The  text- 
writers  on  eminent  domain,  and  tbe  adjudi- 
cated cases,  inractlcally  all  agree  that  when 
the  Leglslatore  has  declared  a  use  to  be  pnl^ 
He  such  declaration  will  be  respected  and 
followed  by  tbe  courts,  unless  the  act  Is 
clearly  and  palpably  unconstitutional,  or  the 


necessity  for  the  taking  Is  plainly  wfUiout 
reasonable  foundation.  2  Dillon.  Mun.  Corp. 
(4th  Ed.)  GOO;  U.  S.  v.  Gettysburg  Blec  By. 
Co.,  160  n.  &  068,  16  Sup.  Ct  427.  40  L.  Sd. 
S76;  Dayton  Mln.  Co.  v.  Seawell,  11  Nev. 
394;  Tutue  V.  Moore  and.  T.)  64  S.  W.  585; 
Mills,  Eminent  Domain  {2d  Ed.)  10;  Lewis, 
Eminent  Domain.  158;  10  Am.  &  Eng.  Ency. 
Lew  (2d  Ed.)  1070.  For  a  further  discussion 
of  the  general  and  well-established  rule  that 
legislative  enactmente  are  presumed  to  be 
constitutional  unless  the  ctmtrary  clearly  ap- 
pears, see  Fletcher  v.  Peck,  6  Cranch,  128, 
S  U  Ed.  162;  Munn  v.  Illinois,  94  U.  B.  113. 
21  L.  Ed.  77;  Stewart  v.  Board  of  Super- 
visors, etc.,  80  Iowa,  %  1  Am.  Bep.  288; 
State  V.  Tlngey,  24  Utah,  226,  67  Fae.  88, 
and  cases  t^ted;  State  er  rel.  v.  Lewis,  26 
Utah,  120,  72  Pac.  888. 

The  reason  tor  the  rule^  when  applied  to 
the  law  of  eminent  domain,  is  very  appar- 
eat,  as  Qiere  are  some  uses  for  which  private 
im^ter^  may  be  condemned,  the  public  char- 
actw  of  wbidb  Is  so  plain  that  there  la  no 
room  fer  argument;  and.  on  the  other  hand, 
there  are  Innomerable  uses  tor  which  prop- 
erly nu^  be  and  Is  used,  the  private  char- 
acter of  which  Is  equally  clear  and  platai.  As 
stated  by  counsel  for  tespoadent.  In  their 
brief:  "Betwe^  these  two  ntremes,  bow- 
ever,  cooits  can  appro*  "h  a  dividing  line 
which  is  so  shadowy  thu^  It  leaves  room  for 
argument  aa  to  whethv  or  not  a  statute  Is 
constitutional  A  short  distance  on  either 
Bide  of  tiie  line  the  deciai<m  is  plain,  but  on 
the  line,  and  for  a  short  distance  on  each 
side,  it  is  doubtfuL**  And,  as  hereinbefore 
stated,  whenever  the  court  is  In  doubt  it 
holds  the  statute  constltatlonal.  Therefore, 
unless  it  clearly  appears  that  the  use  made 
of  the  right  of  way  in  question  Is  private  and 
In  no  sense  public,  the  validity  of  tbe  statute 
must  be  upheld.  Some  g&uriH  rules  by  which 
the  question  as  to  what  constitutes  a  public 
use  may  be  determined  were  declared  by  this 
court  in  the  case  of  Nash  v.  Clark.  27  Utah, 
158,  75  Pac.  371.  In  that  case  it  was  in 
effect  held  that  when  the  taking  is  for  a  use 
that  will  promote  the  public  interest,  and 
whidi  toida  to  develop  the  great  natural  re- 
sources of  the  state,  such  taking  Is  fOr  a  pub- 
lic use. 

The  mining  Industry  in  this  state  is  second 
In  Importance  only  to  that  of  irrigation,  and 
this  court  held  In  tbe  case  of  Nash  t.  Clark, 
supra,  that  the  construction  and  operation  of 
Irrigation  ditches  Is  a  public  use.  Counsel 
for  appellants,  In  his  brief,  concedes  "that  Ir- 
rigation la  a  public  use,  and  that  tbe  con- 
demnation of  lands  for  Irrigation  ditches  Is 
for  a  public  use";  and  again  be  says,  "There 
Is  no  person,  I  take  It  of  ordinary  Intelli- 
gence, that  would  assert  or  think  for  a  mo- 
ment that  tbe  system  of  Irrigation,  as  adopt- 
ed and  used  throughout  this  whole  western 
country,  is  not  surely  a  public  beneSt  and  a 
public  use."  In  Great  Falls  Mfg.  Co.  v.  Fer- 
nald,  47  N.  H.  414,  the  court,  after  speaking  of 
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the  Interests  tbat  New  Hampshire  had  la  the 
Improvement  and  development  of  her  natnral 
water  power,  say:  "No  state  of  the  Union  la 
more  Interested  than  ours  In  the  Improvement 
of  natural  advantages  for  the  application  of 
water  power  to  manufacturing  purposes.  Na- 
ture has  denied  to  us  the  fertile  soil  and 
genial  climate  of  other  lands,  but  by  way  of 
compensation  has  endowed  us  with  unrival- 
ed opportimities  of  turning  our  streams  of 
water  to  practical  account  The  presoat  pros- 
perity of  the  state  Is  largely  due  to  what  has 
already  been  done  towards  developing  these 
natural  advantages,  and  there  Is  no  aaslgn- 
able  limit  to  our  resources  In  this  respect  If 
extended  and  connected  enterprises  for  the 
improvemrait  of  the  water  power  In  the  state 
should  be  successfully  prosecuted  hereafter. 
In  no  part  of  the  world  have  the  public  a 
deeper  Interest  In  the  success  of  all  under- 
takings which  promise  to  assist  In  the  de- 
velopment of  these  great  natural  advantages. 
Whether,  therefore,  we  look  to  the  Interpre- 
tation which  has  been  given  in  other  Juris- 
dictions to  the  term  'public  use,'  in  reference 
to  the  right  of  taking  private  property  for 
such  a  use,  to  the  legislative  practice  under 
the  provincial  and  state  governments  before 
and  at  the  time  when  the  Constitution  was 
adopted,  to  the  language  of  the  Constitution 
Itself,  to  the  early  and  continued  legislative 
practice  under  the  Constitution,  to  the  deci- 
sions of  the  conrts  In  this  state,  or  to  the  char- 
actor  of  our  business  and  the  natural  produc- 
tions and  resources  of  the  state,  we  are 
drawn  to  the  conclusion  that  the  Legislature 
have  power  to  authorize  a  private  right  that 
stands  In  the  way  of  an  enterprise  set  on  foot 
for  the  improvement  of  the  water  power  in  a 
large  stream  like  this  river  to  be  tak^  with- 
out the  owner's  consent,  if  suitable  provision 
Is  made  for  his  compensation,  and  that  the 
act  of  the  Legislature  Is  constltutloiial  and 
valid." 

The  same  reasons  that  hold  that  manufac- 
turing Is  necessary  to  the  public  welfare  In 
New  Hampshire  and  other  New  Bngland 
states  can  be  iirged  In  behalf  of  mining  In 
Utah  and  other  Western  states.  The  mining 
industry  In  this  state,  and  In  others  similar- 
ly situated,  not  only  produces  a  home  market 
for  the  products  of  the  farm,  and  furnishes 
thousands  of  men  with  steady  employment 
at  liberal  and  remunerative  wages,  but  also 
produces  wealth  which  has  enabled  other  In- 
dustries to  be  created  and  to  flourish,  which, 
without  the  stimulus  thus  furnished,  would 
languish.  In  Dayton  Mining  Co.  v.  Seawell. 
supra,  Mr.  Chief  Justice  Hawley,  speaking 
for  the  court,  aptly  portrays  some  of  the  con- 
ditions and  disadvantages  under  which  the 
mining  Industry  is  prosecuted  in  this  inter- 
mountain  region,  as  well  as  some  of  the  ben- 
efits derived  therefrom,  as  follows:  "The 
mining  and  milling  interests  give  employment 
to  many  men,  and  the  benefits  derived  from 
this  business  are  distributed  as  much  and 
sometimes  more  among  the  laboring  classes 


than  with  the  owners  of  the  mines  and  mills. 
The  mines  are  fixed-  by  the  laws  of  nature, 
and  are  often  found  In  places  almost  inac- 
cessible. For  the  purpose  of  successfully 
constructing  and  carrying  on  the  business  of 
mining,  smelting,  or  other  reduction  of  ores. 
It  is  necessary  to  erect  hoisting  works,  to 
build  mills,  to  construct  smelting  furnaces, 
to  secure  ample  grounds  for  dumping  waste, 
rock,  and  earth;  and  a  road  to  and  from  the 
mine  Is  always  Indispensable.  The  sites  nec- 
essary for  these  purposes  are  often  confined 
to  certain  fixed  localities."  We  have  in  this 
state,  In  addition  to  the  extensive  deposits  of 
gold,  sliver,  lead,  and  copper  ores,  large  areas 
of  lands  containing  coal  In  almost  llmltiess 
quantities,  and  we  depend  almost  exclusively 
upon  the  coal  mines  for  the  fuel  used  in  our 
manufacturing  establishments  and  for  do- 
mestic purposes.  Now,  It  Is  of  vital  impor- 
tance to  the  people  that  the  coal,  as  well  as 
the  other  hidden  resources  of  the  state,  be 
opened  up  and  developed,  and  that  the  min- 
ing industry  In  general,  which  has  been  the 
source  of  so  much  wealth  to  the  people  of 
this  and  other  Western  states,  be  conducted 
on  the  same  extensive  scale  in  the  future  that 
has  characterized  Its  operations  in  the  past. 
Therefore  the  public  policy  of  the  state,  as 
exemplified  by  the  act  of  the  Legislature  un- 
der consideration.  Is  to  encourage  the  people 
to  open  up  and  exploit  the  mines  with  which 
the  state  abounds,  and  thereby  not  only  give 
to  the  state  the  wealth  which  will  enable  oth- 
er industries  to  be  created,  but  furnish  thou- 
sands of  laborers  with  remunerative  employ- 
ment. 

It  being  conceded,  and  this  court  having 
held,  tbat  the  construction  and  operation  of 
Irrigating  ditches  In  this  state  Is  a  public  use 
(Nash  V.  Olark,  supra).  It  follows  that  the 
construction  of  roads  and  tramways  tar  the 
development  of  the  mining  industry  Is  a  pub- 
lic use,  as  the  same  line  of  reasoning  that 
applies  in  support  of  the  doctrine  in  the  one 
case  holds  good  in  the  other.  Otherwise  a 
party  owning  a  few  acres  of  fanning  land,  or 
only  a  few  square  rods  for  that  matter,  could 
invoke  the  law  of  eminent  domain,  and  by 
condemnation  proceedings  acquire  a  right  of 
way  across  his  neighbor's  land  for  an  Irriga- 
tion ditch  to  convey  water  to  his  small  hold- 
ings; whereas  the  owners  of  mines  and  of 
works  for  the  reduction  of  ores,  the  opera- 
tions of  which  furnish  thousands  of  men  in 
this  state  with  employment  at  good  wages, 
and  to  which  the  general  prosperity  of  the 
state .  Is  largely  due,  would  be  denied  the 
right  to  Invoke  this  same  rule  of  law  in  order 
to  acquire,  when  necessary  to  the  successful 
operation  of  their  business,  rights  of  way  for 
the  transportation  of  ores  from  the  mines  to 
the  mills  and  smelters,  and  for  the  construc- 
tion of  tunnels  for  drainage  and  other  pur- 
poses. And  parties  holding  the  tiUe  to  ground 
necessary  and  suitable  for  these  purposes, 
which,  in  many  cases,  except  for  such  pur^ 
poses,  might  be  entirely  worthless,  would  be 
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clotbed  with  power  to  demand  and  compel 
payment  of  an  tmconscionable  price  for  their 
lands  before  parting  with  the  title,  or  they 
could  refuse,  absolutely,  to  grant  the  ease- 
ment required  on  any  terms,  and  thereby  In 
some  cases  cripple  mining  enterprises,  or  de- 
stroy them  altogether.  Such  a  policy  would 
not  only  be  Inconsistent  and  nnreaaonable, 
but  would  greatly  retard  the  development  of 
one  of  the  greatest  natural  resources  of  the 
state.  We  are  therefore  of  the  opinion,  and 
so  hold,  that  the  constmctlon  and  operation 
of  roads  and  tramways  for  the  development 
and  working  of  mines  Is  a  public  use.  The 
act  of  the  Legislature  under  consideration 
makes  ample  provlalon  for  the  payment  of  a 
fair  price  to  the  owner  for  lands  sought  to 
be  condemned,  and  fOr  all  damages  that  he 
may  suffer  because  of  sncb  taking,  and  Is 
therefore  valid. 

There  are  several  other  questions  of  minor 
Importance  raised  and  discussed  by  appel- 
lants In  their  brief,  but  as  neither  the  ab- 
stract nor  brief  contain  a  specification  of  the 
points  relied  upon  as  grounds  for  a  reversal, 
as  required  by  rule  6  of  this  court  i4Q  Fac. 
zQ,  they  cannot  be  considered. 

The  Judgment  of  the  .trial  court  Is  affirmed, 
with  costs. 

BARTCH,  J.,  concurs.  BA8EIN,  G.  J., 
coincan  In  the  affirmance  of  the  Judgment. 


THBI8  T.  8FOKANB  FALtA  GASLIGHT 
00.  etaL 

(Supreme  Ooart  of  Washington.    Oct  22, 

1901) 

On  petition  for  rehearing.  Denied. 
For  former  oidnlon,  see  74  Pac.  1004. 

PEEt  CUBIAlf.  The  petition  for  rehear- 
ing In  this  case  will  be  denied,  bn^  as  this 
conrt  Is  not  In  possession  of  all  the  facti 
necessary  to  determine  the  equities  between 
Uie  parties,  arising  out  of  legal  transactions 
In  the  canse  since  tb»  action  was  commen- 
ced, all  of  such  questions  will  be  submitted 
primarily  to  the  trial  court  for  determina- 
tion. 

ZILKB  T.  WOODLBY. 

(Supreme  Oourt  of  Washington.     Oct  21, 
lOOl) 

TRIAL  BT  nmr— WAIVEB  OF  BIOET— ASSIGN - 
miT— INTEBPLKADBB— CVn>EII0»— 
rAUB  B«>BE8BMTATI0H8. 

1.  The  rl^t  to  a  trial  Jury  will  not  be  re- 
viewed where  there  was  no  objection  to  the 
transfer  of  the  cause  from  the  judge  presiding 
at  Jury  trials  to  the  judge  trying  equity  causes, 
and  the  attention  of  the  Judge  who  tried  the 
ouuse  was  not  railed  to  the  fact  that  a  Jury 
had  been  demanded. 

2.  The  delivery  of  drafts  to  a  bank  for  collec- 
tion, with  an  agreement  between  the  parties  that 
iriien  collected  the  proceeds  be  paid  to  a  perstm 


named,  constitutes  an  assignment  of  such  pro- 
ceeds to  such  person, 

S.  In  an  action  of  Interpleader,  where  the 
question  involved  Is  whether  the  funds  in  suit 
were  assigned  to  respondent  evidence  as  to  the 
contracts  under  which  the  funds  arose  la  prop- 
erly excluded. 

4.  After  one  has  personally  viewed  timber 
land  with  a  view  of  locating  the  same,  and  acted 
on  liis  own  Iinowiedge,  he  cannot  set  up  false 
representations  of  his  agent  made  prior  to  such 
view  in  an  aetl«i  to  recover  of  the  agent  the 
price  paid. 

Appeal  from  Superior  Ootirt,  SpiAuie  Oonn- 
ty ;  Henry  L.  Eennan,  Judge. 

Action  of  Interpleader  by  the  Trademf  Na- 
tional Bank  against  J.  R.  Woodley  and  oth- 
en.  From  a  decree  rendered.  Kachrlls  Zllke 
appeals.  Affirmed. 

J.  D.  Campbell  and  P.  G.  Shine,  for  appel- 
lant Merrttt  ft  Herrltt  fbr  respondent 

HADLBT,  J.  The  plaintiff  In  this  action, 
the  Traders'  National  Bank,  brought  the  snlt 
against  J.  R.  Woodley.  who  Is  the  respondent 
here,  and  also  Joined  as  defendant  Kachrlls 
Zllke,  who  is  the  ai^llant  here.  Certain 
other  persons  were  also  Joined  as  defendants. 
The  complaint  all^^  that  the  plaintiff  has 
In  its  possession  fOOO  In  money;  that  said 
Woodl^  claims  to  be  the  owner  and  mtitied 
to  the  possession  thereof,  and  has  demanded 
that  plaintiff  shall  pay  It  to  him;  that  the 
othOT  defendants  also  claim  to  be  tba  own- 
ers, and  have  demanded  that  It  shall  be  paid 
to  them.  Disclaiming  any  Interest  In  the 
mon^,  the  plaintiff  brought  it  Into  court, 
deposited  it  with  tibe  clerk,  and  asked  that 
the  defendants  should  Interplead,  and  that 
their  conflicting  claims  should  be  determined 
In  this  action.  The  said  defendant  Zllke  an- 
swered separately^  alleging  that  bis  codefend- 
ant  Woddley  has  no  Interest  in  the  money, 
and,  further,  that  the  other  codefendants 
have  In  writing  assigned  to  ffllke  their  in- 
terest therein.  He  asks  tiiat  the  mont^y  shall 
be  adjudged  to  be  his,  and  that  It  shall 
be  delivered  to  blm.  The  defoidant  Woodl^ 
also  answered  s^arately,  and  averred  that 
he  and  one  Hnbbell  were  associated  together, 
doing  a  general  real  estate  bnstnees  In  the 
city  of  Spokane  under  the  firm  name  of  J. 
R.  Woodley  &  Co.;  that  on  tite  80th  day  of 
August  1903,  the  Other  defendants  entered 
into  a  written  contract  with  said  firm,  by 
whi<A  they  agreed  to  pay  the  latter  the  sum 
of  $200  for  each  defendant  for  services  In 
locating  each  defendant  upon  a  timber  claim 
of  160  acres  iQ>on  unsorveyed  land  In  the 
Pend  d'Oteille  timber  district;  that  by  the 
terms  of  the  agreement  9S0  was  to  be  paid 
In  advance  to  cover  the  expense  of  rnnnlng 
the  lines  of  the  several  dabns,  and  the  bal- 
ance of  |200  for  each  claim  was  to  be  paid 
when  the  said  defendants  had  seen  the  land 
and  made  their  selection;  that  npon  the  exe- 
cution of  the  contract,  and  omteuiporaneouK- 
ly  therewith,  said  defendants  paid  thereon 
the  sum  of  ^100;  that  thereafter  Mr.  Hub- 
l>ell,  of  the  above-named  Arm,  went  with  said 
defendants  to  said  timber  district  and  locat- 
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sd  tbem  TipoD  timber  claims  In  conformity 
with  the  contract;  that  upon  the  return  of 
said  defendants  from  the  timber  district,  aft- 
er they  had  been  so  located,  and  on  Septem- 
ber 8. 1903,  they  paid  to  said  Arm  the  farther 
sum  ot  9S0  as  part  payment  upon  the  con- 
tract; that  on  the  next  day  the  defoidants 
went  to  the  bank  of  plaintiff,  delivered  to  It 
certain  bank  drafts  and  a  certain  saTings 
bank  book,  directed  plaintiff  to  collect  the 
same,  and  placed  $1,000  thereof  to  the  credit 
of  said  Wood  ley ;  that  on  the  same  day  said 
Woodley  borrowed  of  the  bank  the  sum  of 
$100,  and  executed  bis  note  therefor,  and 
thereafter,  when  the  bank  received  the  money 
from  the  said  drafts,  etc,  It  deducted  from 
said  $1,000,  which  was  to  be  credited  to  the 
account  of  Woodley.  the  sum  of  $100  as  and 
for  payment  of  said  note.  The  answer  con- 
cludes with  a  prayer  that  J.  R.  Woodley  & 
Co.  shall  be  adjudged  to  be  the  owners  of 
said  $900,  and  that  an  order  be  made  direct- 
ing It  paid  to  them.  The  said  defendant 
Zllke,  for  himself  and  his  assignors,  replied 
to  the  answer  of  Woodley,  alleging  ignorance 
and  illiteracy  on  the  part  of  the  defendants, 
and  false  and  fraudulent  representations  on 
the  part  of  Woodley,  by  which.  It  la  claimed, 
they  were  deceived  and  misled  as  to  the  lo- 
cation, character,  and  environment  of  said 
timber  claims.  He  demands  Judgment  against 
Woodley  for  $250,  being  the  amount  of  $150 
paid  upon  the  contract,  together  with  the 
sum  of  $100  applied  upon  his  note  at  the 
bank  as  aforesaid.  Before  proceeding  with 
the  trial,  the  plaintiff  bank,  by  consent  of  all 
parties,  was  dlBmlssed  from  the  action,  and 
absolved  from  any  Uabill^  In  the  premises. 
The  cause  was  then  tried  by  the  court  with- 
out a  jury  upon  the  issues  formed  by  the 
aforesaid  pleadings  between  the  defendants, 
and  resulted  In  a  Judgment  that  J.  R.  Wood- 
ley  ft  Co.  are  the  owners  and  are  entitled  to 
the  pc^esslon  of  said  sum  of  $900,  and  It 
was  ordered  that  the  clerk  shall  pay  the  same 
to  them.  From  said  judgment  and  order  said 
defendant  Zlike  has  appealed. 

It  is  assigned  that  the  court  erred  in  re- 
fusing appellant  a  jury  trial.  The  record 
shows  that  some  time  before  the  trial  a  writ- 
ten demand  for  a  Jury  trial  was  filed,  ac- 
companied with  the  payment  of  $12  as  a  Jury 
fee.  When  the  cause  was  about  to  be  called 
for  trial,  the  judge  who  was  then  presiding 
over  Jury  trials  in  that  court  su^ested  that 
he  thought  the  Issues  to  be  tried  were  of 
an  equitable  nature,  and  that  the  cause 
should  be  transferred  to  the  Judge  who  was 
presiding  over  the  trial  of  equity  causes.  He 
at  the  same  time  suggested  that.  If  appellant 
desired  to  save  the  question  as  to  his  right 
to  a  jury  trial,  he  might  do  so  by  a  motion 
In  the  other  department  to  remand  the  cause 
back  to  his  own  for  a  Jury  trial.  No  objec- 
tion or  exception  to  this  course  was  made  or 
taken  st  the  time,  as  far  as  appears  in  the 
record.  The  other  Judge  proceeded  to  try 
-■ause  without  a  jury,  and  neither  ob- 


jection to  such  course  nor  motion  to  remand 
was  made  before  him.  It  does  not  appear 
in  the  record  that  the  judge  who  tried  the 
cause  ever  had  his  attention  called  to  the  fact 
that  a  demand  for  a  jury  had  been  made.  He 
was  not  asked  to  rule  upon  the  question,  and 
a  review  of  that  matter  now  would  Involve 
a  question  which  does  not  appear  to  have 
been  determined  by  him.  We  think,  under 
all  the  above  circumstances,  that  appellant 
should  be  held  to  have  abandoned  his  de- 
mand for  a  jury  trial.  The  action  was 
brought  and  waged  under  the  provisions  of 
sections  4843-4S45,  Ballinger's  Ann.  Code  & 
St,  and  with  the  view  above  expressed*  it  is 
unnecessary  for  us  to  pass  upon  respondent's 
contention  that  appellant  was  not.  In  any 
event,  entitled  to  a  Jury  trial  under  the  na- 
ture of  the  proceeding  and  issues. 

It  is  next  assigned  that  the  court  erred  in 
denying  appellant's  motion  for  judgment  up- 
on the  pleadings.  This  contention  is  based 
upon  the  theory  that  the  pleadings  show  no 
title  to  the  money  in  respondent  It  is 
urged  that  the  pleadings  show  the  drafts  to 
have  been  left  with  the  bank  by  appellant 
and  his  assignors  merely  for  collection,  and 
that  there  was  no  assignment  of  the  fund 
to  respondent  Both  parties  were  at  the 
bank.  The  instructions  of  both  to  the  bank 
were  to  credit  respondent  with  $1,000  when 
the  money  was  collected.  With  this  arrange- 
ment in  view,  the  bank  then  loaned  re- 
spondent $100.  In  equity,  and  as  between 
the  parties,  we  think  the  title  to  the  mon^ 
then  passed  to  the  respondent  Of  course, 
if  the  payees  of  the  bank  drafts  had  after 
that  time  notified  the  bank  that  drew  them 
not  to  pay  them  to  the  collecting  bank,  the 
assignment  would  not  have  prevented  the 
arrest  of  payment  to  the  collecting  bank,  and 
the  rl:ht8  of  the  parties  would  have  had  to 
be  oti'Mi  wfse  determined.  But  the  drafts 
were  actually  paid,  and  the  money,  tlUe  to 
which  had  already  passed,  came  into  pos- 
session of  the  collecting  bank.  The  collecting 
bank  was  not  a  mere  collecting  agent  for  the 
payees  of  the  drafts,  but  was,  by  mutual 
agreement  of  the  parties,  constituted  the  hold- 
er of  the  funds  when  collected — funds  which 
the  parties  then  agreed  belonged  to  respond- 
ent The  facts,  we  believe,  amounted  to  an 
equitable  assignment,  and  we  think  the  au- 
thorities cited  by  appellant  do  not  readi 
the  case.  The  motion  for  judgment  npon  the 
pleadings  was  not  erroneously  denied. 

Complaint  Is  made  that  the  court  refused 
to  permit  appellant  to  Introduce  evidence  in 
relation  to  the  timber  locating  contract  here- 
tofore mentioned.  The  fact  that  such  a  con- 
tract was  executed  by  the  parties  was  not 
in  actual  dispute,  and  it  was  the  court's 
theory  that  respondent's  claim  for  recovery 
was  not  based  upon  that  contract,  but  npon 
the  assignment  of  the  fund  at  the  bank.  We 
think  that  view  was  correct,  and  tliat  no 
prejudicial  error  was  committed  in  refusing 
the  testimony. 
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It  is  farther  claimed  that  It  was  error  to 
confine  the  testimony  of  appellant  concerning 
false  representationa  of  respondent  as  to  the 
timber  claims  to  the  period  after  the  parties 
returned  from  viewing  the  land.  We  think 
the  court  was  right  Any  representations 
made  before  the  parties  viewed  the  land  were 
not  pertinent  for  the  reason  that  after  view- 
ing the  land  for  themselves,  they  no  longer 
had  a  right  to  rely  upon  such  representations, 
and  they  thereafter  proceeded  in  the  light  of 
their  own  knowledge  from  actual  view  of 
the  premises  and  surroondlngs.  This  court 
has  frequently  held  that  one  who  has  the 
means  of  knowledge  before  him,  and  who 
refuses  or  n^lects  to  avail  himself  thereof, 
is  prevented  from  asserting  that  he  is  de- 
frauded. See  Sherman  t.  Sweeny,  29  Wash. 
321,  333,  68  Fac.  U17,  and  dedslonB  of  this 
conrt  there  cited. 

It  is  complained  that  It  was  error  to  enter 
Judgment  on  the  evidence  submitted.  We 
shall  not  undertake  to  say  that  the  court 
was  in  error  in  this  particular.  The  parties 
were  taken  to  view  the  land,  and  located 
thereon.  After  their  return  they  consulted 
the  officials  at  the  United  States  land  office 
concerning  their  rights,  and  made  further 
payment  upon  the  contract  Afterwards  they 
directed  the  collection  and  application  of 
the  funds  to  the  payment  of  the  balance  due 
under  the  contract  as  heretofore  stated.  In 
directing  the  balance  to  be  paid  to  respond- 
ent, they  must  be  held  to  have  acted  with 
all  the  facts  before  them,  and  we  see  no  rea- 
son why  they  shall  not  now  be  bound  by  the 
assignment  ot  their  fnndf  thus  deliberately 
rnada 

It  is  assigned  that  the  conrt  erred  In  en- 
tering an  order  that  the  money  be  paid  to  J. 
B.  Woodley  &  Co.,  Inasmuch  as  J.  R.  Wood- 
tey  only  is  a  party  to  the  proceeding.  It  Is^ 
however,  adjudged  that  the  money  does  not 
belong  to  appellant  and  we  are  unable  to 
see  that  he  has  cause  to  complain  If  the 
court  directs  It  paid  to  the  firm  named  lo  the 
ori^al  contract  oat  of  whldk  tbe  uaign* 
ment  of  tbla  mon^  arose. 

Tfae  Judgment  la  afflrmed. 

FULLERTON,  O.  J.,  and  DUNBAB,  AND- 
ERS* and  MOUNT,  JJ.,  concur. 


8TATB  ex  nL  GALBN  t.  HATS,  Secretaxr  of 
Statsw 

(Sopreme  Court  of  Montana.    Oct  28,  1904.) 

XLECTIORB  —  nOUINAIIOHB  —  CBSrUlOATK  — 

sumonNOT— mn  or  FnjKa— fhxiho 

OF  VAOAROIES. 

1.  Pol.  Code,  i  1316,  reqairlng  certificates  of 
nomination  to  be  Sled  with  the  Secretary  of 
State  not  more  than  60  nor  less  than  30  days 
before  election,  is  mandatory,  and  a  certificate 
cannot  be  filed  lean  than  30  oays  before  election. 

2.  Under  Pol.  Code,  §  1311.  relative  to  the 
filing  of  certificates  of  convention  nomiaatlons, 
and  providing  that  the  certificate  of  nomination. 


whidi  must  be  in  writing,  most  ootttaln  On 
name  of  eadi  pawn  nominated,  Ms  residence, 

etc.,  all  convention  nominations  of  one  party 
mast  be  contained  in  a  single  certificate,  and  a 
separate  certificate  for  each  nominee  cannot  be 
filed. 

3.  Pol.  Code,  f  1311,  provides  for  the  filing 
with  the  Secretary  of  State  of  a  certificate  of 
the  nominations  made  by  party  conTentlons, 
and  section  1320  provides  that  If  any  certifi- 
cate of  nomination  is  or  becomes  inmifiScient  the 
vacancy  may.  If  the  original  nomination  was 
made  by  a  party  convention  which  had  delegat- 
ed to  a  committee  the  power  to  fill  vacancies,  be 
filled  by  snch  committee.  Held,  that  an  inad- 
vertent failure  to  Inclade  the  name  of  a  conven- 
tion nominee  for  a  certain  office  in  the  certifi- 
cate of  nominations  renders  that  certificate  in- 
sufficient within  the  meaning  of  section  1320, 
and  entitles  ^e  TfToptx  committee  to  ffil  the 
vacancy. 

Application  by  the  state,  on  the  relation 
of  Albert  J.  Galen,  against  George  M.  Hays, 
as  Secretary  of  State,  for  a  writ  of  mandate. 
Writ  issued. 

H.  O.  Hclntire^  M.  &  Qunn,  and  H.  N. 
Blake,  for  relator,  Jamea  Donovan,  tor  re- 

iQtondent 

MXLBUBN,  J.  This  Is  in  the  matter  of 
the  application  for  a  writ  of  mandate  to 
compel  the  Secretary  of  State  to  receive  and 
file  a  certain  certificate  of  nomination  of  the 
petitioner  tor  the  office  of  Attorney  General 
of  the  state  oi  Montana,  said  certificate  hav- 
ing been  made  by  the  State  Central  Commit- 
tee of  the  Republican  Party,  and  to  certify 
to  the  several  county  clerks  in  the  state  the 
name  and  description  of  the  petitioner  as 
the  candidate  of  said  party  for  the  office 
mentioned,  to  the  end  that  said  nomination 
should  be  printed  upon  the  official  ballots  of 
the  several  counties  for  the  general  election 
to  be  held  on  November  8,  1904.  The  AXr 
tomey  General,  Hon.  James  Donovan,  ap: 
peared  for  the  respondent 

The  facts  in  the  case  are  not  in  dilute. 
The  petitioner  was  duly  nominated  at  the 
Republican  State  Convention  for  the  office  of 
attorney  general.  Through  inadvertence,  ac- 
cident, or  mistake  the  name  of  Albert  J. 
Galen,  the  petltlmer  herein,  was  omitted 
from,  and  no  mention  was  made  of  the  office 
of  attorney  general  in,  the  certificate  of  nom- 
inations which  was  made,  signed,  and  filed 
In  the  office  of  the  Secretary  of  State  by  the 
chairman  and  secretary  of  the  convention. 
It  having  been  discovered  that  the  name  of 
Mr.  Galen  as  such  nominee  and  all  mention 
of  the  office  of  attorney  general  were  want- 
ing In  the  certificate  so  filed  on  the  1st  day 
of  October,  19u4,  the  state  central  commit- 
tee of  said  party  at  a  meeting  held  in  the 
city  of  Butte  In  this  state  on  the  11th  day 
of  October,  at  which  more  than  a  majority 
of  the  members  thereof  were  present  passed 
and  adopted  a  resolution  to  the  effect  that 
as  tiiere  was  a  vacancy  as  to  the  office  of 
attorney  general  existing  in  the  nominations 
as  certified  by  the  chairman  and  secretary 
of  the  Republican  State  Convention,  and  an 
the  said  committee  was  desirous  of  filling 


Digitized  by 


302 


78  PACIFIC 


BSPOBTBB. 


CUont 


Bucb  TBcancy,  therefore  It  was  resolved  that 
Albert  J.  Galen,  whose  residence  was,  etc., 
was  regularly  nominated  to  fill  said  vacaDcy, 
and  the  chairman  and  the  secretary  of  the 
said  committee  were  tiien  and  there  author- 
ized and  directed  to  certify  the  Galen  nomi- 
nation so  made  to  the  Secretary  of  State.  A 
certlflcate  was  made  In  accordance  with  said 
direction,  and  properly  signed,  and  presented 
to  the  Secretary  of  State  on  the  12th  day  of 
October,  1004,  at  hlB  otBce.  It  appears  that 
the  Secretary  of  State,  being  In  doubt  as  to 
bis  dnty  ander  the  circumstances,  then  and 
there  refused  to  accept  or  receWe  such  certifi- 
cate, and  stated  that  he  would  refuse  to  cer- 
tify to  the  county  clerks  the  nomination  thus 
made. 

An  altematlTe  writ  having  been  Issued  by 
this  court  upon  proper  petition,  the  Attorney 
General,  for  the  respondent,  moved  to  quash 
and  set  aside  the  petition  upon  the  grounds 
(1)  tbat  It  showed  that  there  was  no  vacancy 
existing  In  the  nomination  for  attorney  gen- 
eral on  the  said  ticket;  (2)  that  the  certifi- 
cate tendered  was  not  the  regular  certificate 
of  nomination  by  the  convention,  but  was 
made  by  tbe  state  central  committee  to  fill 
an  alleged  vacancy.  Instead  of  being  certified 
by  the  proper  ofllcers  of  the  convention. 
The  position  of  the  respondent  was  that  the 
statute  (section  1316,  Pol.  Code)  requiring 
certificates  of  nomination  to  be  filed  with  the 
Secretary  of  State  not  more  than  60  days 
and  not  less  than  SO  days  before  the  day 
fixed  by  lav  for  the  election  Is  directory,  and 
not  mandatory,  and  that,  therefore,  tbe  time 
not  having  arrived  for  the  Secretary  of  State 
to  certify  tbe  nominations  to  the  county 
clerks,  there  was  ample  time  tor  the  office 
of  such  convention  to  make  a  certlflcate  of 
nomination  of  Mr.  Galen,  certify  the  same, 
and  have  it  filed  by  the  Secretary  of  State; 
and  that,  such  being  the  law  and  the  Aicts^ 
there  was  no  authority  la  law  for  the  mak- 
ing and  filing  of  such  a  certlflcate  as  the  one 
presented,  to  wit,  one  made  by  the  officers 
of  the  state  central  committee.  The  Attor- 
ney General  stated  that  If  his  motion  should 
be  overruled,  he  would  stand  upon  it  Tbe 
motion  to  quash  was  overruled. 

This  court,  in  State  ex  rel.  Schamikow  t. 
Hogan,  24  Mont,  at  page  402,  62  Pac.  688, 
expressly  declared  that  certlflcates  of  origi- 
nal nominations  made  by  party  conventions 
must  be  filed,  within  the  period  prescribed  by 
section  1316,  but  that  there  Is  no  such  re- 
quirement In  respect  of  nominations  made 
by  virtue  of  the  delegated  power  In  a  com- 
mittee to  fill  vacancies.  It  was  stated  on  tbe 
part  of  the  respondent  on  tbe  bearing  that 
the  law  did  not  contemplate  merely  one  cer^ 
tificate  embracing  all  the  nominations,  but 
that  It  was  the  duty  of  the  officera  of  a  con- 
vention to  certify  each  nomination,  and  that 
this  might  be  done  by  separate  certlflcate 
for  earfa  nominee,  and  that  the  certlflcate  on 
file  therefore  was  not  insufficient  or  Inoper^ 

*vo  under  section  1S20,  Pol.  Code,  and  had 


not  become  such  as  to  Mr.  Galen,  for  the 
reason  that  there  had  not  been  any  certifi- 
cate of  nomination  made  on  his  behalf.  The 
statute  (section  1311,  Pol.  Code)  contemplates 
one  certlflcate  of  nomination,  and  one  only, 
as  coming  from  the  state  convention,  for  It 
says:  "The  certlflcate  of  nomination,  which 
must  be  In  writing,  must  contain  the  name 
of  each  person  nominated,  his  residence. 
•  •  •  and  It  must  be  signed  by  the  pre- 
siding officer  and  secretery  of  sath  conven- 
tion. *****  As  we  have  said.  It  is  man- 
datory that  this  certlflcate  must  be  made  and 
filed  before  the  SO  days  before  the  election 
commence  to  run.  The  certlflcate  filed  cer- 
tainly was,  when  received  by  the  Secretary 
of  State,  insufficient  for  the  purpose  of  de- 
claring the  will  of  tbe  Republican  Party  in 
convention  assembled  as  respects  nomina- 
tions, and  for  carrying  Into  effect  the  inten- 
tion of  the  Legislature,  which  bad  provided 
for  a  certain  form  and  style  of  one  ballot 
to  be  presented  to  the  people  after  being 
prepared  In  the  manner  fixed  by  the  election 
laws.  Undtf  section  1320  of  the  Political 
Code.  "If  any  person  so  nominated  dies  be- 
fore the  printing  of  the  tickets,  or  decline 
the  nomination  as  In  this  chapter  provided, 
or  if  any  certificate  of  nomination  Is  or  be- 
comes insufficient  or  inoperative  from  any 
cause,  the  vacancy  or  vacancies  thus  occa- 
sioned may  be  filled  in  the  manner  required 
for  original  nomination.  If  the  original  nom- 
ination was  made  by  a  party  conventltHi 
which  had  delegated  to  a  committee  tbe  pow- 
er to  fill  vacancies,  such  committee  may,  up. 
on  the  occurring  of  such  vacancies,  proiceed 
to  fill  tbe  same.  Tbe  chairman  and  secre- 
tary of  such  committee  mnst  thereiqton  make 
and  file  with  the  proper  officer  a  certificate 
setting  forth  the  cause  qf  the  vacancy,  the 
name  of  the  person  nominated,  the  office  for 
which  he  was  nominated,  tbe  name  of  the 
person  for  whom  the  new  nominee  Is  to  be 
substituted,  the  fact  that  the  committee  was 
authorized  to  fill  vacancies,  and  such  fur- 
ther Information  as  Is  required  to  be  given 
In  an  original  certlflcate  of  nomination.  The 
certificate  so  made  must  be  executed  In  the 
manner  prescribed  for  the  original  certlflcate 
of  nomination,  and  has  tbe  same  force  and 
effect  as  an  original  certlflcate  of  nomina- 
tion. •  •  Such  a  certificate  to  fill  a 
vacancy  was  made  by  tbe  state  central  com- 
mittee, to  which  the  necessary  authority  had 
been  duly  given  by  the  convention,  and  was 
offered  to  tbe  Secretary  of  State.  "The  stat- 
ute Is  silent  touching  the  time  within  which 
must  be  filed  the  certificate  of  nomlnatlmi 
made  by  a  connnittce  to  fill  a  vacancy  occa- 
sioned by  the  insufficiency  of  the  certlflcate 
of  the  original  nomination.  When  a  con- 
vention has  made  a  nomination,  and  baa  ao- 
thorized  Ite  committee  to  fill  any  vacancy 
that  may  occur,  tbe  filling  of  the  vacancy  by 
the  committee  upon  the  death  or  resignation 
of  the  candidate,  or  because  the  original  cer- 
tificate of  nomination  was  or  became  Insnf- 
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Sdent  or  InoperatlTe,  may  be  made  at  any 
time  before  the  day  of  election."  State  ex 
re).  Scharnlkow  t.  Eogan,  supra.  In  our 
opinion,  under  the  circnmstanceB  of  tbls  case, 
such  a  vacancy  existed  at  tbe  time  tbe  cer- 
tificate above  mentioned  was  offered  for  fil- 
ing. State  of  Nebraska  ex  rel.  Fox  v.  Coun- 
ty Clerk,  Be  Neb.  584.  77  N.  W.  87;  Bower 
T.  Clemans,  61  Kan.  129.  58  Pac.  969;  People 
T.  Hartley,  170  111.  870.  48  N.  E.  950;  Hath- 
bnm  v.  Hamilton,  53  Kan.  470,  37  Pac.  20. 
To  adopt  tbe  laognage  used  by  the  Nebraska 
court  in  the  case  above,  we  may  say  that, 
while  by  a  labored  effort  In  that  direction, 
or  by  some  refined  reasoning  for  tbe  pur- 
pose, doobtlen  tbe  vacancy  whlcb  existed  in 
the  roll  of  Republican  nominees  when  Albert 
1.  Oalen  was  nominated  by  the  state  cen- 
tral cmnmlttee  might  be  a^rued  to  be  one 
wbicb  was  not  within  tbe  terms  or  meaning 
of  the  portion  of  the  section  of  the  election 
law  which  we  have  quoted,  when  the  words 
are  given  their  ordinary  significance  it  ap- 
pears still  that  It  is  just  such  a  vacancy  as 
was  In  contemplation  of  the  lawmakers  la 
the  enactment  of  said  section.  The  conven- 
tion nndoubtedly  made  the  nomination,  and 
Its  officers,  who,  both  by  tbe  convention  and 
the  law,  were  required  to  certify  tbe  same^ 
negligently  or  Inattentively  failed  to  make 
the  certificate  sufficient  to  show  the  complete 
results  in  the  nominations  made,  and  it  thus 
was  rendered  inop^atlve  as  to  tbe  one  In 
qnestloD,  and  there  was  thus  created  a  va- 
cancy in  tbe  nominations,  clearly  wltbin  the 
common-sense  meaning  of  tbe  words  em- 
ployed in  ttie  section  of  the  election  law  to 
which  we  have  referred. 

It  was  ordered  heretofore,  to  wit,  on  the 
17th  day  of  October,  WOi,  that  a  peremptory 
writ  of  mandate  Issue,  directing  the  Secre- 
tary of  State  to  receive  tbe  certificate  of 
nomination  made  by  said  committee,  and  file 
Oie  same,  and  to  enter  tbe  name  of  Mr.  Galen 
under  the  designation  of  the  Republican 
Party  for  the  office  of  attorn^  general  as 
nominated  by  said  convoitlon. 

Writ  Issued. 

HOXJiOWAY,  J.,  concurs. 


BBAUDIN  T.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Coort  of  Montana.  Oct.  19.  1904.) 

BULBOADB  —  EJOEXIRO  ffrOOK  —  nCNCEB— STAT- 
VTEB  —  OOHSTBUCnON  —  DUTT  TO  FEHCS  AT 
BTATIOn  —  EVIDENCE  OF  KILLIMa  —  8UFFI- 
CIBITCT. 

1.  Report  of  Civil  Code  Oommisglon.  g  zzvll, 
itates  that  the  Code  was  almost  entirely  taken 
from  the  Civil  Codes  of  California  and  of  New 
York.  No  such  section  as  section  050  of  the 
Givi]  Code  of  Montana  appears  In  the  New  York 
Code.  Section  486  of  tbe  CivU  Code  of  Cali- 
fornia provides  that  railroad  oompanies  most 
make  and  maintain  a  sufficient  fence  on  either 
or  both  sides  of  the  track,  and  that,  in  case  they 
do  not  do  so,  If  their  trains  injure  any  stock  on 
the  line  of  their  road  which  passra  uirough  or 
alone  the  property  "of  the  owners"  thereof,  they 


most  pay  to  the  owner  of  mcb  animals  a  fair 
market  price  unless  it  occnrred  throni^h  the 
negligence  of  the  owner,  but  that  railroad  com- 
panies paying  to  the  owner  of  land  through  or 
along  which  their  road  is  located  an  agreed 
price  for  the  making  and  maintalDlng  of  such 
fence,  or  paying  the  cost  of  it  on  an  award  of 
damages  allowed  for  the  right  of  way  "are" 
relieved  from  all  claims  for  damages  arising 
from  the  injuring  of  any  animals  of  persons  who 
BO  fail  to  construct.  Section  950  of  the  Civil 
Code  of  Montana  is  Identical  with  section  485, 
except  that  tbe  quoted  phrase  "of  the  owners" 
thereof  is  omitted,  and  the  quoted  word  "ore" 
appears  as  "and,"  Beld,  (hat  It  was  the  intent 
of  the  Legielature  to  adopt  section  485.  thereby 
enacting  a  law  requiring  a  railroad  comi>any, 
wherever  it  located  a  line  of  road  along  or 
through  the  property  of  a  landowner,  to  fence 
the  side  of  its  line  next  the  property  if  laid 
along  the  same,  or  both  sides  if  laid  thronj^ 
the  property,  or  to  pay  the  owner  for  stock  Wil- 
ed unless  it  occurred  through  the  neglect  of  the 
owner,  and  unless  the  latter  part  of  the  statute 
had  been  complied  with. 

2.  In  an  action  against  a  railroad  under  CSv. 
Code,  i  050.  it  is  necessary  that  the  petition  al- 
lege plaintiETs  ownership  or  possession  at  land 
along  or  through  which  the  railroad  runs,  and 
that  the  stock  was  killed  at  such  place. 

3.  In  an  action  against  a  railroad  under  the 
statute,  failure  to  deny  an  allegation  of  the  an- 
swer  that  the  place  where  the  klUing  occurred 
was  a  public  station  amounted  to  an  admission 
of  such  fact 

4.  In  an  action  under  Civ.  Code,  f  OSO,  no  al- 
legation of  negligence  In  the  operation  of  tbe 
train  is  necessary. 

5.  The  statute  does  not  reqiUre  a  railroad  to 
fence  at  a  station. 

0.  Where  In  an  action  against  a  railroad  un- 
der Civ.  Code,  §  950,  the  only  evidence  was  that 
the  animals  were  foond  near  the  tradi,  <me  dead 
and  the  otiier  injured  so  that  It  bad  to  be  kill- 
ed, and  no  showing  was  made  as  to  the  character 
of  the  injuries  except  that  one  had  its  legs  bro- 
ken, such  evidence  was  insufficient  to  show  that 
the  animals  were  killed  by  an  engine  or  cars  of 
defendant. 

7.  Want  of  evldoioe  to  support  a  judgment 
may  be  relied  on  and  considered  on  appeal. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  Wm.  Glaiu?, 
Judge. 

Action  by  Charles  Beaodin  against  the 
Oregon  Slunt  Line  BailiDad  Company.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.  Reversed. 

John  G.  Willis,  for  appellant   Kirk  ft 

Clinton,  for  respondent. 

OLAYBERG,  C.  0.  This  Is  an  appeal  from 
a  Judgment  rendered  against  the  railroad 
company  for  the  alleged  killing  of  certain 
stock.  The  only  allegation  In  the  complaint 
upon  which  the  liability  of  tbe  railroad  com- 
pany Is  claimed  to  rest  Is  as  follows:  "That 
on  or  about  the  3d  day  of  March,  A.  D.  1901, 
at  a  point  on  Its  railway  known  as  'Beau- 
din's  Spur,'  Silver  Bow  connty,  Montana,  the 
said  defendant,  tbrougb  and  by  reason  of  the 
carelessness  of  Its  servants,  agents,  and  em- 
ployes, and  by  reason  of  falling  to  maintain 
good  and  sufficient  fences  on  either  or  both 
sides  of  tbelr  track  and  [voperty,  as  pro- 
vided by  section  950  of  tbe  Civil  Code  of  the 
state  of  Montana,  with  Its  engine  and  cars 
ran  into,  over,  and  upon  two  certain  male 
colts  belonging  to  flu  plaintiff,  wliereby  saU 
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colts  received  injuries  from  which  they  died, 
to  the  damage  of  tbe  plaintiff  In  the  sum  of 
one  hundred  dollars,  the  valne  of  the  said 
colts  so  killed."  To  this  complaint  defend- 
aot  answered,  deuflng  this  allegation,  and 
then  averred  that  the  place  where  the  al- 
leged killing  took  place  was  a  public  sta- 
tion and  depot,  and  used  as  such.  No  repli- 
cation was  filed  to  this  answer.  At  the  trial 
of  the  case  defendant  objected  to  the  Intro- 
duction of  any  evidence  on  the  ground  that 
the  complaint  "does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."  This  ob- 
jection was  overruled.  At  the  close  of  plain- 
tiff's testimony  defendant  moved  for  nonsuit 
on  the  same  and  oth^  grounds.  This  mo- 
tion was  also  overruled.  After  the  Introduc- 
tion of  defendant's  testimony  the  cause  was 
submitted  to  the  Jury,  which  rendered  a  v«- 
dlct  for  the  plaintiff.  Judgment  was  entered 
upon  this  verdict,  and  ttae  defoidant  vpeels 
from  the  Judgment 

1.  The  code  commission  in  their  final  re- 
port of  1S92  say  of  the  Civil  Code  reported 
therein:  "This  Code  is  almost  entirely  taken 
from  the  Civil  Code  prepared  by  the  Honora- 
ble David  Dudley  Field  for  the  Legislature 
of  the  state  of  New  York  and  the  ClvU 
Code  adopted  by  the  state  of  Oallfomla." 
(Sec  zrvli.  Final  Report  of  Comm.)  No  such 
section  appears  In  the  New  York  Code,  so 
we  conclude  that  section  050  referred  to  In 
the  complaint  was  adopted  from  California. 
It  was  reported  by  the  code  commission, 
and  first  appears  In  our  Civil  Code  of  1896. 
The  section  of  the  present  Oallfomla  CSvll 
Code  (section  485)  first  appears  in  the  stat- 
utes of  tliat  state  in  the  year  1861  (section 
40),  and  has  been  carried  forward  ever 
since.  It  was  undoubtedly  the  intention  of 
the  Legislature  to  adopt  this  section  of  the 
California  statute  verbatim.  It  did  so  with 
the  exception  of  three  words,  which  were 
undoubtedly  omitted  by  mlstakev  and  the  use 
of  the  word  "and"  for  "are"  in  another  part 
of  the  section.  Section  850,  at  the  point 
where  this  omission  occurs,  reads  as  follows: 
"In  case  they  do  not  make  and  maintain  such 
fence.  If  their  engine  or  cars  shall  kill  or 
maim  any  cattle  or  othw  domestic  animals 
upon  their  line  of  road  which  passes  through 
or  along  the  property  thereof."  This  part 
of  the  section  Is  incomplete,  and  almost 
imlntelUglble.  To  what  antecedent  does  the 
word  "thereor*  refer?  It  Is  apparent  that 
something  was  omitted.  An  examination  of 
the  statute  of  California  above  ref^red  to 
fully  explains  this  omission.  The  same  por- 
tion of  the  statute  of  that  state  reads  as  fol- 
lows: "In  case  th^  do  not  make  and  main- 
tain such  fence,  if  their  engine  or  cars  shall 
kill  or  maim  any  cattle  or  other  domestic  ani- 
mals upon  their  line  of  road  which  passes 
through  or  along  the  property  of  the  ovmen 
thereof."  With  this  Ins^lon  the  statute 
becomes  plain  and  Intelligible.  But  upon 
reading  the  remainder  of  section  950  it  is 
apparent  that  the  Legislature  had  under  con- 


slderation  and  intended  to  enact  a  law  re- 
quiring a  railroad  company,  whenever  It  lo- 
cated its  line  of  road  along  or  through  the 
property  of  an  owner  of  hind,  to  require  it 
to  fence  the  side  of  Its  line  next  to  such 
property  If  It  was  laid  along  the  same,  or 
both  sides  of  the  track  If  It  wag  laid  through 
such  pn^erty,  or  to  pay  to  the  owner  of 
such  land  the  market  value  for  all  his  stock 
killed  by  the  railroad  company  on  the  line 
of  road  passing  through  or  along  such  prop- 
erty, "unless  it  occurred  through  the  neg- 
lect or  fault  of  the  owner  of  the  aolmal  so 
killed  or  maimed,"  and  unless  the  latter 
part  of  the  section  bad  been  complied  with. 
We  shall  therefore  construe  the  first  part  of 
section  950  according  to  its  evident  Intended 
meaning,  and  bold  that  It  aK>lles  only  to 
stock  belonging  to  the  awnee  or  one  in  pos- 
session of  land  along  or  through  which  the 
railroad  passes,  wlilch  has  been  killed  or 
maimed  by  the  engines  or  cars  of  the  com- 
pany upon  that  part  of  its  road,  said  road  be- 
ing unfenced,  or  Insufficiently  fenced.  The 
complaint  does  not  bring  this  case  within 
the  purview  of  the  section  so  construed.  It 
does  not  allege  the  ownership  or  possession 
of  any  land  along  or  through  which  the  rail- 
road runs  to  be  In  the  plaintiff,  or  that  the 
stock  was  killed  at  such  place.  These  alle- 
gations are  essential  to  a  auffldent  coi^plaint 
under  this  section.  Baker  v.  So.  Cal.  Ry. 
Co.,  114  Cal.  601.  46  Pac.  604;  Baker  r.  So. 
Cal.  Ry.  Co.,  126  Cal.  516,  58  Pac.  1055; 
Boyd  T.  So.  CaL  By.  Co,  126  CaL  571,  68 
Pac.  1046. 

2.  The  complaint  shows  ^t  the  stock 
was  killed  at  Beaudin's  Spur.  The  answer 
avers  that  Beaudin's  Spur  Is  a  public  station 
or  depot  and  used  as  snch.  No  replication 
was  filed  to  this  answer,  and  therefore  these 
auctions  must  be  taken  as  true.  This 
being  the  case,  no  duty  devolved  upon  the 
railroad  company  to  fence  the  railroad  at 
that  point  Baker  v.  So.  Gal.  Ry.  Co.,  su- 
pra; Moses  V.  8.  P.  R.  R.  (Or.)  23  Pac.  498; 
Lloyd  V.  Pac.  R.  R..  48  Uo.  189;  Morris  t. 
St  L.,  K.  O.  &  N.  R.  R.,  68  Mo.  78;  Swear^ 
Ingen  v.  M.,  K.  &  T.  R.  R,,  64  Mo.  78;  Kyser 
T.  K.  O.,  St  J.  &  C.  B.  R.  Co.,  56  Iowa,  2OT, 
8  N.  W.  133,  and  cases  cited.  No  allegation 
of  defendant's  negligence  in  the  operation 
of  Its  trains  Is  necessary  to  render  it  liable 
noder  section  850.  We  need  not  consider 
whether  the  complaint  contains  general  al- 
legations of  negligence  sufficient  to  consti- 
tute a  cause  of  action,  because  the  proof  was 
barren  of  all  negligence  on  the  part  of  de- 
fendant 

3.  The  evidence  introduced  at  the  trial 
and  Incorporated  In  the  record  by  way  of  bill 
of  exertions  does  not  support  the  verdict 
and  Judgment  There  is  a  complete  want  of 
proof  of  any  negligence  on  the  part  of  de- 
fendant There  is  no  evidence  as  to  wheth- 
er the  animals  were  killed  or  maimed  by  the 
engines  or  cars  of  the  railroad  company. 
The  only  evidence  contained  In  tlia  kcofA 
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in  that  ngtiA  1>  that  the  anlamla  -wen 
fonnd  near  the  track,  one  dead  and  the  oth- 
er maimed  ao  that  It  had  to  be  Ulled.  No 
Bbowlnr  la  made  as  to  the  character  of  In- 
jDiiea  to  elttier  ct  the  anlmala,  exo^t  that 
one  bad  its  legs  broken.  All  of  thla  may 
have  occurred  from  some  other  caoaea  aa 
irell  aa  from  bdng  atmdc  by  an  engine  or 
train.  Whether  the  one  killed  or  the  injury 
to  the  oth«  waa  cftoaed  1^  defendant's 
engine  or  cars  vas  directly  In  Issne  under 
the  pleadinga^  and  the  bnrden*Df  eatabllab- 
ing  the  allegations  of  the  complaint  was 
Qpon  plaintiff.  Tiie  mere  floding  of  the  bod- 
ies near  tlie  railway  track  la  not  of  Itself 
soffldent  proof  that  th^  were  killed  1^  llie 
engine  <v  cars  of  the  railway  company. 
U.  P.  &  IL  T.  Bnllis  (Golo.  App.)  89  Fa& 
897.  The  erldence  is  entirely  wantbuc  In 
Bereral  other  important  partlcnlara  which 
are  not  necessaxy  to  dlsctua.  Want  of  erl- 
deuce  to  support  the  Judgment  may  be  re- 
lied upon  and  considOTed  vvon  an  appeal 
from  the  Judgment.  Ball  t.  OnssaihOTen 
(Mont)  74  Pac.  871.  and  cases  cited.  Ooun- 
sel  for  respondent  insists  that  the  record 
doea  not  contain  all  the  evidence  given  on 
the  trial.  We  are  clearly  of  the  opinion 
that  the  xedtals  contained  in  the  bill  of  ex- 
oeptlona  and  the  certlflcate  of  the  judge 
settllDg  the  same  are  anfBdent  to  disclose 
that  It  contains  all.  or  the  substance  of  all, 
the  evidence  given  at  the  trial  bearing  vffon 
the  errortf  alleged. 

These  are  other  defects  In  the  complaint 
and  proof  which  require  no  notice. 

We  are  therefore  of  the  opinion  that  the 
cranplalnt  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  under  section 
950  (tf  the  CivU  Oode.  and  that  the  verdict 
to  not  supported  by  the  evidence.  The  judg- 
ment must  therefore  be  reversed,  and  we 
BO  advise. 

FOORMAN  and  OALLAWAT,  OO,  con- 
cur. 

PER  OCBIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


BOSe^LBWIN  et  at  V.  OBBUANIA  LITB 

INS.  00. 

{C!oort  of  Appeals  of  Colorado.   Oct  10,  1904.) 

ZJFB  POUCT— DIRIISS— StnOIDB  —  BUBDBir  OF 

rBoos^psnsDimioin— cviDiHO— 

ADMISSIBII.ITT— SUmOIBHCT. 

1.  The  testimony  of  a  witness  given  In  a  for^ 
taer  trial  and  preserTed  by  bill  of  exceptions 
may  be  read  on  a  second  trial  when  the  witness 
i«  be.Tond  the  jurisdiction  of  the  court  without 
showing  any  effort  to  proeure  his  deposition. 

2.  An  insurer  defendicg  an  action  on  a  life 
policy  on  the  groimd  that  the  assored  committed 
suicide,  making  the  poll^  void,  has  the  burden 
of  proving  the  fact  of  snieide. 

f  S.  S«o  Insnrsnasb  toL  St,  0«at  Dtf.  I  USt 
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8.  Proof  that  tin  dead  body  of  an  assured 

in  a  life  policy  stlpalating  that  It  shall  be  void 
on  his  committing  suicide  was  found  in  a  room, 
together  with  evidence  that  he  had  been  poison- 
ed by  cyanide  of  potflynlnni.  whldi  had  bew 
prescribed  for  him  by  physicians^  Is  insnfflcient 
to  prove  suicide. 

4.  The  law  presumes  against  a  person  com- 
mitting suicide,  and  If  a  death  which  may  be 
explained  on  the  theory  of  suicide  Is  also  ex- 
plainable OQ  another  theory  which  excludes  the 
supposition  of  BUidde,  the  law,  in  the  absence 
of  evidence  to  the  contrary,  will  exclude  the 
theory  of  saidde,  and  adopt  the  other  theory. 

6.  In  an  action  on  a  life  policy,  brought  by 
an  assignee  thereof,  declarations  made  By  the 
assured  after  the  assignment,  tending  to  show 
an  Intention  to  commit  suicide,  are  not  admis- 
sible to  prove  suicide  when  separated  from  the 
final  act  by  lapse  of  time  so  as  not  to  be  a 
part  of  the  res  gestn. 

e.  In  an  action  on  a  life  policy,  brought  by 
an  assignee,  and  defended  on  the  ground  of  the 
assured^  suicide,  evidence  of  the  declarations 
of  the  assured  after  the  assignment  which  did 
not  luainly  indicate  a  suicidal  purpose,  but 
whidh  were  uncertain  in  meaning,  were  inad- 
missible on  the  issue  <tf  snieide,  evoi  if  dsdara- 
tions  plainly  evidendng  a  suicidal  Intent  would 
be  admissible. 

Appeal  from  District  Court  Arapahoe 

County. 

Action  by  Geo.  B.  Ross-Lewln,  trustee,  and 
another,  against  the  Oermanla  Ufe  Insur- 
ance Company.  From  a  judgment 'for  d» 
fendant  x^ntlffs  appeal.  Reversed. 

Charles  J.  Hughes,  Jr.,  Bret  Harris,  and 
T.  H.  Hood,  for  appellants.  F.  A.  WUllams 
and  Oreel^  W.  Whitford,  for  appellea 

THOMSON.  P.  J.  On  tike  2Sd  day  of  Oc- 
tober, 1891.  the  Oermanla  Life  Insurance 
Company  executed  and  delivered  its  policy 
of  Insurance  to  Jacob  Boehm.  wberrtqr  it 
promised  to  pay  him  480.000  on  the  28d 
day  of  October,  1911.  it  he  should  then  be 
living,  or,  in  case  of  bis  death  before  that 
time,  to  pay  the  same  amount  to  his  execu- 
tors, administrators,  or  aralgns.  On  the  11th 
day  of  November,  1801.  Boehm  assigned  the 
policy  to  Oeorge  EL  Ross-Lewln,  in  trust 
for  the  First  National  Bank  of  Denver,  to 
which  Institution  Boehm  waa  Indebted  in  a 
sum  exceeding  the  amount  named  in  the 
policy.  Boehm  died  on  the  14th  day  of 
March,  1892,  and  the  assignee  brought  fids 
suit  to  recoT«  the  money  payable  by  the 
terms  of  the  polity*  The  defendant  answ«^ 
ed,  admitting  all  the  allegations  of  the  com- 
plaint but  In  avoidance  pleaded  a  condition 
annued  to  the  policy  to  Uie  effect  that  If, 
within  three  years  from  the  data  of  the 
policy,  the  liunred  should  die  by  suicide, 
whether  sane  or  insane  at  the  time,  the  poli- 
cy should  be  void;  and  avored  ttiat  Boehm 
died  by  Buidde.  The  judgment  was  in  favor 
of  the  company,  and  the  plaintlfl  appealed. 

About  8  o*dock  in  the  afternoon  of  the 
14th  of  March,  1892.  the  dead  body  of  Mr. 
Boehm  was  fotmd  on  a  bed  In  a  room  of  the 
Windsw  Hot^  In  Doiver.  An  ounce  vial 
was  discovered  In  Us  vest  pot^et  labeled 
"Sol.  Cyanide  of  PotnBstnm,"  and  about  half 
full  of  a  liquid  pronounced  by  ptiysidans 


Digitized  by 


Google 


306 


38  PAcmo 


(Colo. 


who  cenmitaiei  It  to  be  c^nlde  of  potaMloBi. 
On  a  stand  in  tbm  room  a  glass  or  tambler 
was  found  containing  a  few  dn^s  of  the 
same  pnparatlon.  It  appeared  In  erldenoe 
fliat  the  preparation  was  componnded  for 
Boehm,  and  delivered  to  him  on  the  lOtta  day 
of  March,  1882,  by  a  drus^t  whose  name 
was  on  the  label,  npon  a  written  iwescrlptlon 
by  a  Dr.  Meuer.  Cyanide  of  potassium  was 
shown  at  the  trial  to  be  a  virulent  poison, 
althoivb  sonetimeB  prescribed  by  physicians 
as  a  medldne.  According  to  the  evidence, 
Boehra  was  in  financial  distress,  and  before 
his  d«atb  was  suffering  from  mental  depres- 
sion. The  sole  question  fbr  determination 
at  the  trial  was  whether  be  committed  anl> 
dde.  There  was  no  direct  proof  that  be 
did,  and  whether  he  did  or  not  nrast  be  a 
deduction  from  circumstances.  Upon  tiie 
evidence  admitted  and  the  InstructlonB  given 
the  Jury  found  that  he  did. 

Bn<or  is  assigned  to  the  giving  and  reflisal 
of  Instructions,  and  to  ^e  admission  of  cfvl- 
dence.  We  tbUik  the  instructions  given  cor- 
r«otIy  stated  and  a^U^  the  law  govonlng 
the  case^  and  substantially  embraced  all 
tlMt  the  plaintiff  asked,  except  a  direction  to 
return  a  verdict  for  the  plaintiff  for  the 
amount  Claimed,  tlie  giving  of  whiek  would 
have  been  improper.  Over  the  plalntUTs  ob- 
jection the  cowt  allowed  the  testimmy  of  a 
witness  given  In  a  fi»mer  trial  of  tbe  cause, 
and  preserved  by  a  bill  of  ezceptiou  aft- 
erwards prepared,  to  be  read  to  the  Jury,  the 
witness  having  left  tiie  state,  and  being  be- 
yond the  Jurisdiction  of  tbe  court,  without 
any  showing  that  an  effort  had  been  made 
to  pNcote  his  deposition;  and  also  admit- 
ted evidence  of  declarattons  of  the  deceased, 
made  after  the  assignment  of  tiie  policy,  and 
sbordy  befbre  bis  death,  from  which  an  in- 
tention to  commit  sniclds  might  possibly  be 
Inferred.  We  do  not  think  tbe  court  erred  In 
ovwrnllng  the  objection  to  the  testimony  of 
the  absent  wltoess.  In  Emerson  v.  Burnett; 
U  Colo.  App.  86,  B2  Pac  7S2,  we  held  that 
tostlmony  given  at  a  trial,  in  tibe  presence 
of  the  oaoTt,  and  preserved  as  It  vraa  0v- 
en,  was  evlflence  of  as  high  an  order  as  tes- 
timony given  before  an  officer  outside  of  the 
court,  and  put  toto  tbe  form  of  a  deposition; 
and  that  It  waa  not  necessary,  as  a  founda- 
tion for  Ite  iutrodnctfon.  to  sbow  that  the 
deposition  of  tbe  witness  was  not  obtainable. 
See,  also,  Brown  v.  WtUoughby,  6  Coio.  1. 
It  is  true  that  In  a  case  subsequently  decided 
by  this  court  Odagnes  v.  Nursery  Co.,  68  Pac 
878)  the  learned  Judge  who  framed  tbe  opln- 
lim  essayed  to  confine  0ie  rule  to  cases  where 
a  witness  had  suddenly  removed  from  the 
Jurisdiction.  At  a  former  trial  of  the  lat- 
ter case  the  parties  had  stipulated  that  an 
old  bill  of  uc^)tlon8  mlc^t  be  used  as  evi- 
dence; and  the  question  was  whether  the 
stipulation,  as  framed,  was  ezbausted  by 
the  use  of  the  bill  at  that  trial,  or  whether 
it  bound  the  parties  In  subsequent  trials. 
Oonstrotng  the  stipolatlon,  we  held  that  it 


was  -Intended  to  be  applicable  to  all  trials; 
and  titat,  therefore,  the  use  of  tbe  bOl  was 
property  allowed  at  tbe  particnlar  trial 
which  resulted  In  the  Judgment  we  tlien  re- 
viewed. This  was  tbe  extent  of  the  de- 
cision. Under  that  stipulation  It  was  Imma- 
t»ial  whether  the  witness  was  within  or 
without  ttie  Jurisdiction,  and  the  question  of 
tbe  competency  of  the  bill  of  exceptions  as 
evidence  .In  the  absence  of  the  agreement 
was  not  bef^  us.  The  observattone  re- 
flecting the  conditions  upon  whlcb  such  evi- 
dence might  be  admissible  were  wholly  ft»- 
e^  to  the  question  decided  by  the  court. 
They  have,  therefore,  no  blndtaig  force. 

But  wbat  we  have  said  does  not  dispose 
of  the  case  If  tbe  tact  that  Boehm  delib- 
erately and  totentimally  took  his  own  life 
was  established  1^  competent  evidence,  the 
poHey,  by  Ita  terms,  became  void,  and  th«e 
could  be  no  recovery,  even  by  tite  assignee. 
It  was  contended  that  he  did;  and  the  sole 
question  before  us  Is  whether  certain  evi- 
dence admitted  by  the  court  over  tbe  plato- 
tlff*s  objection  was  properly  received. 
Adolph  Sdiayer,  a  friend  of  Mr.  BocSim,  testis 
fled  that  a  montik  or  six  we^  before  tiie 
death  of  tiie' latter  be  waa  present  at  a  con- 
versation between  Dr.  Mener  and  Mr.  Boehm, 
In  which  the  poisonous  diaraeter  of  cyanide 
of  potassium  was  discussed;  tint  Mr.  Boehm 
said  to  Dr.  Mener  tbat  he  wanted  some  pol- 
sm  for  the  purpose  of  getting  out  of  the  way 
a  favorite  dog,  and  that  Dr.  Meuer  suggested 
cyanide  of  potasslnm,  saying  It  would  cause 
Instantaneous  and  painless  deatiu  The  wtt- 
ness  also  testified  that  on  the  day  of  Mr. 
Boebm's  death,  about  10  o'clock  In  the  morn- 
ing, tbe  two  took  bmcb  together  at  the 
Arcade  restaurant  on  Larimer  street;  that 
tbe  latter  displayed  much  anxiety  and  aglta- 
tion;  that  be  was  wishing  for  half  past  12 
o'cktck  to  Gome^  when  an  examination  of  bis 
books  In  behalf  of  the  First  National  Bank 
would  be  completed,  so  that  he  might  know 
"whov  he  was  a1^';  that  to  the  midst  of  tiie 
meal  he  left  the  lunch  table  and  telephoned 
to  hla  partner  At  bis  phice  of  business;  that 
on  his  return  from  the  telephone  be  uked 
to  be  excused,  saying  that  he  was  in  a  hurry, 
and  must  go  to  bis  store;  that  witness  ac> 
companied  falm  to  bis  store;  that  on  the  way 
he  told  witeess  that  his  «tan  had  beep  at- 
tached by  the  bank,  and  aBked  witness  to 
be  as  good  a  friend  to  his  wife  as  he  (wit- 
ness) had  beoi  to  Um;  that  witness  thereup- 
on searched  blm,  and  suggested  sending  tor 
bis  wlfe^  but  he  said,  *'By  no  means  send 
for  her."  Barl  B.  Ooe  testified  that  he  was 
Boebm's  attorney,  and  was,  on  the  occasion 
testified  to  by  Schayer,  also  at  Boehm's  store; 
that  he  was  about  to  leave  for  Arlaona,  and 
that  while  to  the  store  Boebm  gave  him  a 
bottle  of  whisky,  saying,  **It  Is  something 
to  tiiink  of  me  on  your  trip." 

Before  [uvceedlng  to  a  discussion  of  tbis 
evidence,  we  think  It  would  be  well  to  notice 
a  portion  of  the  testimony  of  Dr.  Meuer,  one 
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of  tlur  defendant's  witnesses,  and  ot  A.  J. 
Ward,  'the  O^ngg^  who  filled  the  prescrip- 
tion of  Dr.  Ueuer  compoandlng'  the  i>rep- 
aratliHL  vhldi  was  delivered  to  Boehm  on 
flie  lOUi  ot  MazCh,  and  'whb  was'  also  a  wit- 
ness for  fbe  defendant  Dr.  Meiwr  said  that 
lie  had  been  Boebm's  phyalclan  for  about 
two  Tears;  that  he  had  attendM  Boehm  as 
his  {Aystdan  at  his  hmiie  In  1880,  and  Oiat 
at  other  times  Bo«hm  had  called  at  his  (wit- 
ness*) office;  that  be  bad  used  cyanide  of 
potasslnm  as  a  medldne  a  good  deal;  lhat 
he  had  nsed  It  mainly  for  lung  troubles;  that 
It  was  also  used  tor  neuralgic  trout^es,  and 
for  ffiseases  of  the  res[dratx»7  organs,  but 
be  Bald  It  was  not  a  remedy — leaving  an  Infer- 
ence that  the  purpose  of  adndnlsterlng  it  was 
to  £lTe  temporary  relief  only;  that  In  Octotmr 
or  Norember,  18D1,  he  gave  Bo^m  a  bottle  ctf 
cyanide  of  potasslmn  at  ttie  tatter's  honse; 
tiiat  He  did  the  same  fldnK  la  January  or 
February.  1892;  and  that  he  had  givu  him 
cyanide  of  potastfun  on  sereral  occasttma. 
Mr.  Ward  said  that  retail  druggists  did  not 
carry  anytblng  bat  idiemlcally  pure  cyanide 
of  potassium,  and  tbat  they  used  it  for  medic- 
inal purposes  only.  The  fact  to  be  estab- 
lished was  tbe  death  of  Boehm  by  snldde, 
and  tbe  burden  of  proving  that  fftct  was  up- 
on  the  Insurance  company.  Merely  dlscoTer* 
Ing  Boehm's  body  in  a  room,  together  with 
evidence  tiiat  he  had  been  pt^soned  by  cya- 
nide of  potaaslam,  was  not  alone  enough  to 
establish  tbe  fact,  especially  In  view  of  the 
testimony  cobceming  the  nsa  made  of  that 
drug,  and  Its  prescription  for  Boehm  upon 
other  occasions.  Prom  that  testimony  It 
8pi>ear8  that  cyanide  of  potassium,  although 
a  deadly  poison,  is  used  by  physicians  as  a 
medicine;  and  that  Meuer,   as  air. 

Boebm's  physician,  had  frequently  prepared 
and  dellToifid  It  to  him,  previously  to  the 
last  prescrlpUon.  It  Is  entirely  supposable 
that  In  his  shattered  condition,  or  being 
overtaken  by  some  sudden  ailment,  Boehm 
took  it  Imaglnlnff  that  he  might  derive  some 
benefit  ftom  it,  and  by  mistake  exceeded 
the  safe  amount  The  presumptions  are 
affUnst  anUdde,  and.  If  a  d«ith  vrtildi  may  be 
plained  on  the  theory  of  suicide  is  also 
explainable  on  another  theory  which  SKclodee 
tin  sunK»ltIon  of  aelf-murder.  In  the  absence 
of  erldenoe  to  the  ontiaiy,  tbe  law  will 
adopt  tbe  lattw  hypothesis.  It  was  to  sup- 
ply evidence  to  show  snldde,  and  wbldi  the 
Immediate  drcnm stances  did  not  furnish, 
that  tte  testlmoay  tn  questhm  iras  Intro- 
duced. On  the  assumption  that  the  conduct 
and  speeches  of  Boehm  showed  an  Intent 
to  take  Ua  own  Ufs.  It  Is  argued  that  be- 
ing shortly  afterwards  followed  by  his  death 
under  drcnmstancea  consistent  with  the  sup- 
posltlos  of  suldde^  tii^  were  part  of  tbe 
res  gestae;  and  that  tlie  evMenee  was  tbwe- 
fore  properly  received..  The  views  of  coun- 
sel are  perhaps  best  opcessed  iln  their  own 
phraaeolocy.  Th^say:  "Tha  coovwsatlons 
with  and  the  statements  made  by  Jacob 


Boehm  prior  to  his  death  were  offered  In 
evidence  for  the  jnirpose  of  showing  his 
knowledge  of  the  fbtal  properties  of  cyanide 
of  potassium,  tiie  instrumentality  which  pro- 
duced his  death,  and  for  the  separate  and 
distinct  purpose  of  establishing  as  an  Inde- 
pendent fact  his  deliberate  intention  thus 
t/a  takB  his  own  nte.  The  motive  was  estab- 
Jlshed  by  evidence  that  he  was  in  desperate- 
flnandal  straits.  His  prlndpal  creditor,  the- 
bank,  had  been  making  an  expert  lamina- 
tion of  his  books  and  accounts.  The  hour 
bad  anived  when  they  had  jnomised  him 
an  answer.  On  going  to  the  t^ephone  be- 
leamed  that  the  bank  had  attached  his  prop- 
erty", and  put  the  sheriff  in  possession.  This. 
was  tbetr  answer.  Within  a  few  momrata 
he  made  the  statement  complained  of,. 
'Adolph,  win  yon  be  as  good  a  friend  to  my 
wife  as  you  have  been  to  me?''  whlcb  so 
alarmed  his  trfend  Adolph  Sdiayer  that  be 
commfoced  to  make  a  seardi  of  Mr.  Boehm'a 
person,  feartng  that  he  would  do  vlo1«ico 
to  himself;  and  when  Mr.  Schayer,  who  evi- 
dently suspected  the  purport  of  these  slg^ 
nlflcant  words,  proposed  to  send  tew  Mr. 
Botiun's  wlfe^  he  ejaculated,  'By  no  means- 
send  for  htr,*  and  within  an  hour  or  an  hour 
and  a  half,  Mr.  Bo^un  was  dead.  •  •  • 
All  these  expressions  are  explanatory  ot  what 
followed.  They  harmonise  with  the  main 
fact  In  the  ease,  and  explain  Its  nature.  The 
Intent  was  present  and  only  awaited  the- 
earliest  opportunity  to  eaixy  it  into  effect- 
Bis  words  were  verbal  acts,  and  all  that  he  - 
said  and  did,  fkvm  tbe  time  be  left  the  tele- 
phone until  he  drew  the  vial  from  his  InMde 
vest  po<^et  poured  It  Into  a  glass,  and  swal- 
lowed the  contents,  were  but  parts  of  one- 
continuous  transaction,  and  thraefore,  upon 
principle,  and  In  accord  with  tiie  established 
rules  of  evidence,  psrt  of  tbe  res  gestss." 
Assuming  that  tbe  condnct  and  iQ>eeches  of 
Boehm  evidenced  an  Intentlfm  to  commit 
suicide,  counsel  have  cited  some  cases  In 
which  it  Is  held  that  declarations  of  such. 
Intention,  made  within  a  short  time  previous- 
to  death,  were  properly  admitted  as  showing 
mental  condition,  and  as  e^lanatory  of  the 
subsequent  event  Some  ot  the  cases  are 
not  pertinent  In  ^th  t.  N.  B.  Sodety,  123 
N.  T.  SC,  2S  N.  O.  197.  8  L.  a  A.  816,  Tyler 
procured  insurance  In  a  number  of  Insurance 
companies,  and  the  evidence  showed  that 
his  design  at  the  time  he  took  out  the  polides 
was  to  defraud  the  companies  by  committing 
snldde,  and  thus  secure  money  for  his  cred- 
itors and  relatives.  He  bad  stated  before 
the  Insurance  was  ^ected  tbit.  If  he  could 
not  raise  money,  he  would  commit  suldde. 
Under  the  terms  tnC  the  policy  snldde  was  not 
a  defense  to  the  action,  but  the  court  held 
that  the  fraudulent  conduct  was;  that  tb» 
fraud  shown,  having  commenced  with  the 
application  for  Insurance,  and  proceeded  by 
successive  steps  to  tbe  ultimate  result  wan 
through  all  its  stages,  and  from  orl^  to 
culmination,  a  single  ttansactiott;  and  that 
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the  declarations  proved  were  contempora- 
neoiur  with  the  tranaactlon,  and  thmfore  res 
gest».  In  FldeUty  Mut  Life  ABB'n  v.  Miller. 
92  Fed.  68,  34  a  C.  A.  211,  tbe  only  defense 
was  that  the  deceased  obtained  tbe  p<Mcj 
by  fraud,  with  the  deliberate  purpose  of  pro- 
tecting his  beneficiaries  bj  taking  his  life, 
evidence  having  been  Introduced  In  support 
of  this  defense  consisting  of  a  chain  of  facl^ 
and  circumstances  including  a  letter  writ* 
ten  bj  the  deceased,  tbe  plaintifCs  were  al< 
lowed  In  rebuttal  to  introduce  another  letter, 
written  b7  him  to  bis  wife  the  day  before 
his  death;  and  the  court  held  that  It  was 
ptoperly  received  as  being  Inconsistent  witb 
the  theory  of  contemplated  suicide.  The 
case,  so  far  as  this  defense  was  concerned, 
was  similar  to  the  one  last  cited;  and  the 
evidence  produced  by  the  defendants,  wU^ 
Is  not  glrm,  was  probably  admlsslUe  apoa 
tb.e  tbsorj  announced  In  ttie  latter  ease. 
Tbe  letter  to  the  wife  was  used  only  In  re- 
buttaJ.  We  do  not  understand  tbe  case  very 
■w^U  but  we  understand  It  well  mougb  to 
•ay  that  tbe  dedston  has  no  bearing  Dp<m 
tiie  qneatloa  noAex  consideration.  Bnt  cases 
have  been  produced  by  whldi  counsel's  con- 
tention seems  to  be  sustained;  among  odi- 
ers  Travelers*  Ins.  Co.  t.  Mosley,  8  Wall.  887, 
Id  L.  Bd.  487;  Comnumwealtb  r.  Trtfethen, 
157  Mass.  160,  81  N.  E.  eei.  24  L.  B.  A.  236. 
However,  in  a  number  of  well-reasoned  cases 
the  doctrine  contended  for  is  denied.  Sie> 
bert  T.  People,  143  III.  671,  82  N.  m  431; 
State  T.  Punshon,  124  Mo.  448,  27  S.  W.  1111; 
Jenkln  t.  Pac.  Mut  life  Ins.  Co.,  181  CaL 
121,  63  Pac.  180. 

It  Is  our  opinion  that  neither  the  declara- 
tion nor  conduct  of  Boehm  after  his  assign- 
ment of  the  policy  was  competent  evidence 
against  bis  assignee,  unless  tbey  were  part 
of  the  res  gestae.  Mental  agitation  In  the 
presence  of  financial  disaster  la  not  mraanaL 
It  is  very  rare  to  find  a  person  wbo  can  pre- 
serve a  serene  countenance  while  bis  fortune 
is  being  swept  away,  and  to  assume  that  ex- 
cited conduct  or  speech  under  the  Influence 
of  temporary  distraction  produced  by  mls- 
fwtune  Is  in  Itself  evidence  of  intention  to 
commit  suicide  would  contradict  aperlence. 
Aa  a  rule,  after  the  first  sbo<A  baa  passed,  a 
feeling  of  hope.  Inherent  In  man,  asserts  it- 
self, and  tbe  impulse  Is  towards  efforts  to  re- 
trieve the  loss.  Cases  of  suicide  caused  by 
tbe  pressure  of  adverse  circumstances  are  ex- 
ceptional. If  the  language  attributed  to 
Boehm  may  be  Interpreted  as  an  expression 
of  an  Intent  to  commit  suicide,  the  spoken 
words  were  completely  separated  from  tbe 
final  act  lapse  of  time,  and,  in  our  opin- 
ion, wwe  no  part  of  the  res  gestae.  It  was 
upon  tbls  ground,  giving  the  effect  to  tbe  lan- 
guage for  which  counsel  contend,  that  our 
original  decision  was  based.  But  upon  this 
rehearing,  aided  by  able  and  exhaustive  ar- 
guments on  both  sides,  oral  and  printed,  we 
have  carefully  re-examined  tbe  case;  and. 
while  6ur  opinion  remains  unchanged,  we 


find  that  the  decision  may  be  supported  by 
other  reasons  which  will  not  bring  us  Into 
conflict  with  any  adjudicated  case.  In  every 
Instance,  so  far  as  our  research  has  extend- 
ed, where  proof  of  previous  utterances  was 
allowed  as  explanatory  of  tbe  ultimate  tactv 
there  was.  In  terms,  a  clearly  expressed  In- 
tention to  commit  suldde.  The  langnags 
used  would  bear  no  other  interpretation. 
And,  as  It  seems  to  us,  if  evidence  of  declara- 
tions, separated  by  a  distinct  Interval  of  time 
from  tbe  act  by  which  life  waa  terminated, 
may  be  properly  allowed,  «o  as  to  defeat 
property  righto  of  a  third  person,  vested  be- 
fore the  words  were  spoken,  they  should  be 
of  sudi  a  diaracter  as  unmistakably  to  Indi- 
cate the  suicidal  purpose.  But  we  find  noth- 
ing In  the  words  attributed  to  Bodun  indica- 
tive of  any  certain  Intent  His  remark,  nptm 
jmndlng  the  whisky  to  Mr.  Goe,  that  It  was 
something  to  remember  him  mi  the  trip, 
Is  absolutely  without  meaning,  exc^t  as  ex- 
pressive of  good  fellowship.  His  request 
that  Schayer  would  be  a  good  friend  to  his 
wife,  and  his  refusal  to  have  her  sent  for, 
possibly  have  some  significance.  Tbey  might 
be  said  to  point  to  a  contemplated  enforced 
absence  from  his  wlfe^  and  it  Is  possible  they 
were  associated  In  bis  mind  with  the  Idea  of 
suicide;  but  th^  were  equally  consistent 
with  an  intention  to  abscond.  In  relation  to 
any  purpose  which  be  might  have  entwtaln- 
ed  at  tbe  time,  tbe  meaning  of  the  language 
on  its  face  is  uncertain  and  conjectural ;  but 
evidence  whldi  gives  rise  to  nothing  more 
than  conjectnra  should  never  be  allowed  to 
go  to  the  Jury,  especially  what  the  effect 
might  be  to  Imperil  righto  which  had  previ- 
ously vested.  And  the  evidence  could  have 
hardly  failed  to  be  injurious  to  tbe  plaintiff. 
The  fact  that  It  was  admitted  by  the  court  as 
bearing  upon  tbe  question  to  be  determined, 
together  with  Ite  skillful  association  by  coun- 
sel with  the  circumstances  attoidlng  the 
death  of  Boehm.  must  have  made  a  profoond 
Impres^on  on  tbe  minds  of  the  Jury. 

The  judgment  must  be  reversed.  Bevers- 
ed. 


COLORADO  TRADING  A  TRANSFER  OO. 
V.  OLIVBR. 

(Court  of  Appeals  of  Colorado.  Oct  10,  1904.) 
ooxTrinrAiroa--TBUL  cocst*>  mscBBnoH^ 

OOnTRAOra  —  PKBFOBIUIICI  —  qukstioh  >ob 
JDBT— WSrmtll  OONTBACrr— BVIDBROB. 

L  Where  &  continuance  was  moved  for  on  tbe 
ground  that  defendant's  attorney  waa  ill.  and 
thnt  he  was  the  only  attorney  acquainted  with 
the  facts,  and  that  no  one  not  so  acquainted 
could  try  tbe  ease,  but  on  a  denial  of  the  con- 
tinuance new  coansei  was  secured,  who  tried 
the  ease,  and  on  appeal  it  did  not  appear  that 
deftodant  had  not  known  for  mne  days  that  his 
oounsd  would  not  be  able  to  try  the  case,  and 
much  expense  had  been  Incurred  In  aecnrlng 
witnesBes.  and  tbe  jury  was  being  held  for  a 
trial  of  the  case,  and  Its  omtinuance  tnr  lO 
days  would  have  carried  It  beyond  the  term, 
tliere  was  no  abuse  ol  dlscretlm  In  denying  the 
continuances 
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2.  Applications  for  continuance  are  addrened 
to  die  discreUoD  of  the  trial  court,  and  tbe 
rallov  thereon  will  not  be  diitarbed  mts  In 
dear  caaet  of  abuse.  ,  ,  ^ 

8.  Where  plaintiff  contracted  to  eell  defend- 
ant ha;  at  |8  per  ton,  "baler'a  welgfata,"  and 
the  hay  wai  received  b;  defendant  in  bli  rard, 
title  to  the  hay  then  and  there  paaeed  to  de- 
fendant. 

4.  £o  an  action  on  a  contract  It  appeared  that 
plaintiff  cmtracted  to  sell  defendant  hay  at  |8 
per  ton.  '^ler'a  weights."  and  that  tbe  hay  was 
received  by  defendant  in  his  yard,  and  that  the 
hay,  according  to  balers'  wu^bts,  was  of  tb* 
Quantity  alleffid  In  the  complamt,  and  that  the 
balance  doe  therefw  waa  the  amoant  claimed. 
BtUftiMt  there  was  no  qoeetion  for  the  jury. 

5.  Where,  in  an  action  for  the  price  of  hay, 
tbe  written  contract  of  sale  imvided  that  the 
weight  of  the  liay  ahonld  be  according  to  balers' 
Weights,  and  there  was  no  evidence  of  a  mod- 
ification or  reacisalon  and  no  confilet  of  evt- 
dence,  but  tliat  the  bay  amounted,  according  to 
■ach  weights,  to  tbe  quantity  stated  in  tbe  com- 
phunt,  it  was  proper  to  ezdude,  as  immaterial, 
evidenct  tenderea  by  defendant  to  show  the 
weight  vt  hay  oa  dafsndaatfa  scalMi  after  he 
recdved  It 

Appml  from  Diatrict  Oovrt;  Pitkto  County. 

Action  bj  A.  B.  OllTW  agalDBt  the  Colo- 
ndo  TnuUnff  *  TnuaafW  Company.  Prkd 
a  Ju^^ent  In  Caror  ot  plaintiff,  defendant 
appeala.  AfDrmeO. 

Artimr  Maltby  and  B.  O.  Withers,  ap- 
pellant   EL  A.  Martin,  for  appellee. 

OUNTBB,  J.  Money  judgment  f<w  ap- 
pellee; therefrom  this  appeal. 

1.  Brror  U  charged  In  denying  appellant* ■ 
application  for  a  continuance.  The  facta 
were:  January  14th,  the  case  was  set  tor 
trial  January  IStb.  On  the  latter  date  ap- 
pellant moved  tor  a  continuance  to  a  date 
not  earlier  than  January  26th,  basing  tbe  ap- 
plication on  the  absence  of  a  material  wit- 
ness. Hie  anpUcatlfm  was  granted,  and  the 
case  reset  for  January  Slst  January  30th, 
appellant  again  moTed  tor  a  continuance. 
The  affidavit  in  support  thereof  all^;ed  that 
appellant's  attorney  was  eo  ill  that  he  would 
be  nnable  to  try  the  caae  on  the  day  set, 
January  Slst  or  at  any  time  within  10  days 
thereafter;  further,  that  he  was  the  only 
attorney  acquainted  with  the  facts  of  the 
case,  and  that  any  attorney  unacquainted 
with  tucb  facts  could  not  try  the  cause.  For 
aught  that  appears,  aitpellant  had  known  for 
some  days  that  his  counsel  would  not  bo 
able  to  try  the  cause  on  the  day  set  If 
so,  the  ajvllcatlon  for  a  continuance  should 
have  been  made  earlier.  Vot  aught  that 
appears,  much  expense  had  been  incurred  in 
securing  the  attendance  of  witnesses  for 
this,  the  second  setting  of  the  cause.  So  far 
as  appears,  the  jury  waa  being  held  for  a 
trial  of  tills  case,  and  its  continuance  for 
10  days  would  have  worked  a  continuance  '  * 
the  case  for  the  term.  The  amount  Involvid 
in  the  case  was  small,  the  Issues  simple,  and 
the  facts  easily  understood.  In  but  little 
time  new  counsel  could  acquaint  himself  with 
the  case.  When  tbe  motion  was  denied,  new 
counsel  was  secured  and  tried  the  cause. 


Applications  for  continuance  are  addressed 
to  the  discretion  of  the  trial  courts,  and  their 
rulings  thereon  should  not  be  disturbed  ex- 
cept in  cases  of  clear  abuse  of  such  discre- 
tion. Dawson  V.  Coston.  18  Colo.  493,  83 
Pac.  189;  The  Baldwin  Coal  Company  v. 
Davis,  15  Colo.  App.  371,  375,  62  Pac.  1041; 
Doll  V.  Stewart,  80  Colo.  820,  70  Pac.  82(*». 
We  cannot  fcay  that  the  trial  court  abuseif 
its  discretion  In  denying  the  motion  for  a 
continuance,  or  that  appellant  austaSned  an> 
prejudice  therefrom. 

J!.  There  was  no  real  conflict  In  the  evf 
dence,  and  It  would  not  bare  been  error  bH>'. 
the  court  directed  a  verdict  for  appellee  lu 
file  amount  sued  for.  The  facts  were:  A\*^ 
jMlIee  contracted  in  writing  to  sell  to 
pellant  his  bi^  at  $8  per  ton,  *1>alerV 
weights."  It  appeared  from  appellant^s  wli- 
ness  and  agent  Ashl^,  that  the  hay  so  cod 
tracted  to  be  sold  was  received  by  appellaur 
In  the  stackyard.  The  title  to  the  hay  then 
and  there  passed  to  appellant  The  hay, 
according  to  baler's  weights,  was  of  the  quan- 
tity alleged  In  the  complaint  the  payments 
made  were  as  therein  stated,  and  the  bal- 
ance due  tbe  amount  therein  claimed.  Hiere 
was  no  quMtl(»i  tor  the  jury.  The  hay,  ex- 
cept a  few  iMles,  was  hauled  to  tbe  railway 
station  iQr  the  employte  of  appellant  and 
from  there  shipped  by  rail  to  Cripple  Creek. 
The  trial  court  rightly  excluded,  as  Imma- 
terial, evidence  tendered  by  appellant  for  the 
purpose  of  showing  tbe  weight  of  tbe  hay  ob 
appellant^s  scales  aftra  Its  arrival  at  Crti^le 
Greek,  because  the  written  contract  nndw 
which  the  sale  waa  made  provided  that  the 
weight  of  the  hay  should  be  according  to 
baler's  weights.  There  was  no  confilct  in 
the  evidence  but  tiiat  the  hay  amounted,  aty 
cording  to  baler's  weights,  to  the  quantity 
stated  in  tlie  complaint  There  vras  no  evi- 
dence of  a  modification  or  readsslmi  of  ttw 
written  contract  sued  on. 

The  judgment  Mhonld  be  affirmed.  Af- 
firmed. 


If eMAHAN  T.  OONNBLLT. 
(Court  of  Appeals  of  Oolorada   Get  10,  IMA.) 
vKNun— Appuif— BSoosD— uvnw. 
1.  The  denial  of  a  petition  for  a  change 
vmne  could  not  be  reviewed  on  appeal  wher^ 
Ifce  facts  material  lo  Ita  understanding  werr 
not  presented     the  ahatnet 

Appeal  from  Clear  Creek  County  Court. 

Action  by  John  S.  Connelly  against  R. 
J.  McMahan.  From  a  Judgmait  for  plaintiff, 
d^endant  appeals.  Reversed. 

8.  D.  Waning,  for  appellant. 

OUNTEB,  J.  Decisive  of  this,  defend- 
ant's appeal.  Is  the  assignment  of  error,  In- 
sufficiency of  the  evidence  to  sustain  th^ 
judgment   The  Colorado-American  Minlin. 

T 1.  Sm  AppMl  and  Brror.  voL  S.  Cent.  Dig.  I  Ua 
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^  MflUng  CompaDjr  about  April  1,  1900,  be- 
operating  a  coDcentratlng  mill,  and  em- 
ployed certain  parties  upon  tbe  work  con- 
nected therewith;  some  from  April  lit  to 
July  7th,  others  from  May  Ist  to  July  7th, 
and  all  from  June  Ist  to  July  7th.  From  last- 
«ietitioned  date  the  mill  was  closed.  Such 
^nployto  claimed  that  appellant,  and  not 
the  corporation,  was  liable  to  them  for  their 
-serrlces  from  June  Ist  to  July  7th,  and  this 
action  was  to  collect  the  amount  claimed  to 
be  due  for  such  serrices.  being  brought  by 
cne  of  Bucb  employes,  to  whom  the  others 
bad  aaslgned  tbelr  claims.  Appellant's  con- 
nection with  the  operation  of  the  mill  was 
this:  April  10th,  he  loaned  the  company 
$500,  and  later  (255.  About  June  7th.  In  con- 
alderatlon  of  such  Indebtedness^  and  the 
agreement  of  appellant  to  pay  certain  oper- 
ating expenses  of  the  company  for  May, 
amounting  to  |721,  the  company  stipulated 
to  turn  OTer  to  blm  all  concentrates  from 
the  mill  until  such  Indebtedness  should  be 
-discharged.  It  was  estimated  that  the  pro- 
ceeds of  the  concentrates  shipped  during  the 
following  three  weeks  would  be  sufficient  to 
discharge  such  indebtedness.  Appellant  paid 
the  liabilities  assumed;  that  Is.  for  the 
month  of  May.  As  to  this  being  his  agree- 
ment, and  his  compliance  therewith,  there 
is  no  conflict  in  the  evidence.  The  proceeds 
of  the  concentrates  were  Insufflcient  to  dls- 
•cherge  the  indebtedness  to  appellant  thus 
•created.  While  the  j;>roceedB  of  all  concen- 
trates shipped  from  the  mill  after  June  1st, 
«zcept  those  of  one  shipment,  were  paid  to 
appellant,  they  were  paid  on  the  above  con- 
tract, which  limited  bis  liability  for  operat- 
ing expenses  to  those  for  the  month  of  May. 
Appellant  did  not,  by  his  conduct  in  refer- 
ence to  the  running  of  the  mill,  or  in  any 
other  manner,  render  himself  liable  for  its 
operating  expenses  from  June  lat  to  July 
7th.  There  is  no  evidence  to  sustain  the  Jadg- 
jnent  below. 

We  have  not  considered  the  question  ar^ 
cued  of  the  denial,  of  the  petition  of  appellant 
for  a  change  of  venue,  because  the  facta 
:mBterial  to  Its  understanding  are  not  pre- 
sented by  tbe  ftbatract  Denver  Machinery 
Co.  T.  Publishing  Co.,  4  Colo.  App.  146.  35 
Pac.  192;  Oerspach  t.  Barbyte,  17  Colo.  App. 
490.  68  Pac.  1(^7;  Brennan  Merc.  Co,  r, 
Vlckers,  81  Colo.  324,  7S  Fac.  40. 

Judcmeat  rsversed.  Berersed. 

TBOPLE,  to  Use  of  TOWN       MANITOU,  v, 
CBOOT,. 

<Conrt  ot  Appeals  of  Colorado^  Oct.  10,  1904.) 

VOWM  OBDinABCB— VALIDTTT— VIOLaTIOn-~<T- 

IDBNCB— enFFlCMHCT. 

1.  Where,  in,  an  action  for  a  violation  of  a 
town  ordinance  proTidin?  that,  If  tbe  keeper  of 
any  pabUe  resort  shall  refuse  the  marshal  ad- 
mission,  be  may  enter,  and  any  person  resisting 
his  entrance  shall  be  fined,  the  evidence  for 
plaintiff  was  such  tbat  a  jury  conid  reasonably 
■conclude  tbe  existence  of  the  ordinance  and  that 
•defendant  violated  lbs  Hune  by  resisting  the 


BSPOBTBB.  (Oolo. 

marshal's  entrance  lot*  a  place  of  pnblle  it- 
sort,  the  entry  by  the  oodtt  of  a  jnasment  at 
nonsuit  was  error. 

2.  A  town  ordinance  providing  that  If  the 
keeper  of  any  public  rMort  shall  refuse,  the 
town  marsbal  entrance  thereto  the  marshal  may 
enter,  and  any  person  resisting  Ills  entrance 
shall  be  fined,  is  valid. 

Error  to  Eil  Paso  County  Court 

Action  by  the  people  of  the  state,  for  tiie 

use  of  the  town  of  Manltou,  against  6.  H. 

Oroot  Hiere  was  a  ivdgment  of  ikhuoU; 

and  plaintiff  brings  error.  Reversed. 

John  W.  Krlger,  tor  plabitlff  In  error.  W. 
E.  Brown  and  O.  F.  Grbne^  for  defendant  In 
trror. 

GUXTEB.  J.  As  ordinance  of  the  town  of 
Maoitou  provided.  In  snbstance,  that  If  tbe 
keeper  of  any  place  of  public  resort  therein 
should  refuse  the  town  marshal  admission  to 
the  same  It  would  be  lawful  for  him  to  ea- 
ter, and  that  any  person  resisting  such  en- 
trauce  should  be  fined  within  specified  lim- 
its. Appellee  was  proceeded  against  under 
i  this  ordinance  for  realsting  the  marshal  in 
bis  attempt  to  effect  an  entmnce  Into  a  place 
of  public  resort  Tbe  case  was  tried  to  a 
Jury,  and  at  tbe  close  ot  the  evidence  in  be- 
half of  appellant  the  court  sua  sponte,  «i- 
tered  a  Judgment  of  nonsuit  assigning  as 
reason  therefor,  '^o  evidence  has  been  Intro- 
duced showing  a  Tlolatioa  of  the  rights  of 
the  ofllcer.  and  therefore  no  offense  has  been 
committed." 

The  evidence  adduced  In  behalf  of  appet 
lant  was  snch  that  a  jury  could  reascmaMy 
conclude  herefrom  tbe  existence  of  the  or^ 
dinance  fnvolved,  and  that  appellee  bad  vio- 
lated the  same  In  resisting  by  force  tbe 
marshaTs  entrance  Into  a  place  of  pifblic 
resort  where  he  had  reasonable  grounds  for 
believing  titat  a  law  was  being  violated  by 
tbe  sale  of  spirituous  Uqnora  on  the  SabbaOi 
day.  Appellee  baa  not  pointed  out,  and  we 
fkil  to  te^  wherein  Oe  evidence  was  insuf- 
flcient 

It  is  said  by  appellee  tibat  llie  ordinance 
tnrolTed  Is  nnconstltnttonal.  Here,  again,  we 
bave  no  aid  from  appellee,  as  be  does  not 
point  out  wherein  the  ordinance  is  stf  de- 
f  ectlTs.  We  do  not  see  wherelii  It  la  rnb- 
Ject  to  this  ebJecUoiL 

The  judgment  Is  rerersod. 


LOWE  et      T.  SMITH. 
(Oourt  oC  Appeals  of  OolDfadOL  Oct  M;  1M4.) 

GUARDIAna— EXOEFTIONa    TO  BEPOBT— AFPKAI. 

—BBCoan. 

1.  Oa  auwpUoBS  to  tba  report  ot  a  soMdlso  tbo  ro* 
port  and  ozceptlona  constitute  the  pieiidlnsB.  luid  to 
autbortio  m  rerleir  on  app«al  from  a  decree  tor  tho 
suardlaa  tbey  mntt  be  In  tbe  record:  and  a  moro 
■tatcment  In  the  abstnct  ol  tbe  reconH,  u  to  tbelr 
contents,  or  a  Uke  statement  In  appellee's  brlof  ud 
tbe  adoption  thereof  In  t>ebaH  of  appeUantst  cannot 
auppljr  the  place  of  an  authenticated  record. 

Appeal  from  District  Ooart  Arapahoe  Comi- 
ty. 

£xceptionji  by  James  A,  Lowe  and  others  to 
the  report  ot  Honora  A.  Smith  as  guardian  of 
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KMptaBts.  '  B^mh  a  ^mtm  tor  the  gaaxOWi 
the  exceptants  appeiU.  Affirmed. 

Eknrr  J.  Heracy,  for  appellants.  FilUqa  A 
Davis  and  Charles  L,  Chandler,  for  appellee. 

THOMSON.  P.  J.  On  die  18th  du  of  No- 
Tuntwr^  ISOd,  Virginia  A.  Lowe  and  Jamta  A. 
Loire  preseoted  to  the  countr  court  of  Arap- 
ahoe coant7  a  docmnent  styled  a  petition,  in 
wUch  ther  «xcepted  to  a  repwt  which  they 
alleged  had  beam  filed  in  that  eonit  hr  tbrir 
nardUa,  Hoaora  A.  Smith,  on  the  ground 
that  It  waa  ambignouB,  uncertain,  and  inac- 
c orate,  and  contained  itema  that  the  guardian 
abottld  not  b*  cradlted  with.  The  exceptions 
were  aostaldad  fej  th«  eoonty  court,  and  an 
appeal  takan  by  tha  guardian  to  the  district 
court,  where,  upon  a  hearing  had,  one  Item  of 
the  report  waa  disallowed,  but  credit  was  glr- 
en  her  for  additional  lt«n«,  showing  menera 
iwoportj  aspended  by  the  gnardlan  fo«  her 
warda.  By  this  mling  these  Items  became  part 
of  her  report,  and  tne  remaining  items  were 
found  'correct.  The  whole  waa  then  approTed. 
and  a  decra*  entered  in  faTor  of  the  goanUaB. 
The  petitioners  appealed  to  this  court. 

The  abstract  first  filed  here  did  not  contain 
the  report,  and  leave  was  given  the  appellants 
to  file  a  sQpplemental  akatnet  of  the  record 
in  wbidi  it  sboiild  appear.  A  pnrparted  sop- 
plemental  abstract  has  been  filed,  and  it  con- 
tains a  statement  of  what  counsel  allesea  to 
be  the  report  in  qnestion,  wlthont  riiowlng  on 
th*  margu  or  ataewhere  the  folio  nombcra  of 
the  tranacript,  as  required  by  our  rule,  bat 
referring  us  for  information  to  the  brief  of 
the  appellee.  We  have  examined  the  certified 
transenpt  of  the  record,  and  the  slleged  report 
la  not  there.  The  report  as  made  should  have 
beam  incorporated  into  the  record.  The  report 
and  the  exceptions  constitute  the  pleadings  In 
the  case,  and  are  an  indispensable  portion  of 
tlie  record.  The  statements  in  the  brief  of 
apifel)ec*e  cewtsel,.  and  the  adoption  of  those 
statemants  In  behalf  of  the  appellants,  canuot 
supply  the  place  of  an  authenticated  record. 
We  are  nname  to  pass  upon  questions  which 
are  not  legitimately  before  na.  To  enable  ns 
to  detesmine  whether  the  report  is  ambiguons 
or  uncertain,  or  to  understand  what  facts  were 
in  controvert,  an  inspection  of  the  report, 
dolr  authenticated  as  b«ng  the  report  actiuHy 
made,  ia  secetsaxy. 

An  axanUoatlon  of  tha  evidence  which  has 
been  preserved  convinces  os  that  the  guardian 
dealt  vrtth  her  wards  in  the  utmost  good  faith. 
Her  good  tefth.  bowevw,  would  not  neeeaaarilr 
protect  l0t  against  the  conseqoeneea  of  a  falN 
nr*  to  obaerve  statutory  requirements,  or  to 
make  such  report  of  her  doings  as  the  statute 
DTMcribea;  but  the  condition  of  the  record 
Have*  OS  a*  eoa,  and  diaaUefl  us  from  de- 
termiMhig  anything.  All  we  can  do  la  to  fall 
tock  on  the  presonuitlon  that  the  decree  ren- 
dered below  was  Justified  by  the  facta  and 
record  before  the  court.  It  Is  bnt  Joat  to  say 
that  the  counsel  vha  now  represents  appet' 
lanta  did  not  partbcioate  lu  the  trial  or  appeal, 
nwiudgment  Is  affirmed. 

Annned. 


STAN8  T.  REPUBLIOAN  PDB.  OO. 
(Court  of  AppetAB  of  Colorado.   Oct  10,  IflM.) 

I,nEL  AttD  8LA.1VDEB— LIMITATION  OF  AOnoHS. 

1.  An  action  for  libel  cannot  be  sustained  un- 
IcM  CDuuBencid  within  one  year  after  the  cause 
aoorned.  aa  refolied  by.  UiUs*  Ann.  St  i  2001. 

Appeal  from  District  Court,  Arapahoe 
ODoaty. 

Aotktt  Igr  Hnn7  Btnmi  against  the  Repnb- 
Itau  Pdbllildiif  Oempany,  a  corporatlan,  tor 

f  L  Sea  libel  and  Slander,  vol.  SX  Cant  Dig.  {  ISL 


Ubel.  From  a  Judgment  dlsmlfislng  tite  ro- 
tlon,  with  coBta,  on  demurrer  to  the  conx- 
plalnt,  plaintiff  appeals.  Affirmed. 

F.  K  Carstarphen,  for  appellant  Lb  B. 
FrancOb  for  appellea 

3IAXWBl4  J. ,  This  was  an  action  for  li- 
bel. Complaint  was  filed  February  20,  1900; 
sumnuMis  served  and  filed  Febraary  21,  1900. 
The  alleged  llbelons  publication  complained 
of  la  alleged  by  the  complaint  have  been 
published  December  29,  1898.  A  demurrer 
was  Intenwaed  to  the  complaint,  npon  the 
grooDd.  Inter  alia,  that  It  appeared  by  the 
complaint  that  the  suHioaed  cause  of  action 
complained  of  la  barred  by  the  statute  of 
UmltatioQB.  The  demurrer  was  sustained. 
Judgment  of  dismissal  and  for  costs  was  ren- 
dered against  plaintiff  from  which  this  ap- 
I>eal. 

MUla'  Ann.  St  I  2901,  provides:  •  • 
All  actions  for  slanderous  words  and  for  li- 
bels shall  be  commenced  within  one  year 
next  after  the  cause  of  action  shall  accrue, 
and  not  afterwards."  There  was  no  error  In 
the  ruling  upon  the  demurrer  or  In  the  Judg- 
ment, whavoton  ttie  Judgment  wlU  b«  ai^- 
firmed. 

AiBrmed. 


BEGKBB  et  al.  t.  OOOK  et  aL 
(Court  ol  Appeals  et  Oolersda   Oct  10,  1904.) 
.aonoH  ON  Bonn— nuffTEES  as  plaintuts— 

VniROOBFOaATXD  ASSOOUnOtW-inCOBFOBA- 
TIOH  —  UTXCT  —  C01IPX.AXHT  —  DKBQSIVTIO 
TKBOOITABUH— BimPLUBAai— RATDTB. 

L  In  an  action  on  a  bond  given  to  the  tros- 
teee  of  an  unincorporated  association  which 
afterwards,  and  prwr  to  an  embezalement  by 
tho  prineinal  of  the  bond,  became  incerporated 
tuuler  a  different  name,  the  trustea  sued  In 
their  names  "as  trustees  for  the  use"  of  toe 
oninoerporated  asaodation.  The  records  of  the 
cerpoiaUon  were  tatraduced,  and  sliowed  that 
by  snaniwona  aotJon  the  braatess  were  antbiv- 
Ised  to  commence  the  suit  Htjla  that  as  plain- 
tiffs were  trustees  of  an  express  trust  within 
Mills'  Ann.  Code,  |  S,  they  were  antheriMd  by 
the  direct  jmriakna  of  the  section  to  «»aiat«in 
the  action  without  joining  the  corporation  for 
whose  benefit  the  action  was  prosecuted. 

'2.  So  much  of  tile  title  ef  the  complaint  as 
followe  the  naiaea  of  the  trustees  named  aa 
plaintifh,  may  be  treated  aa  descrlptio  per- 
Bonarum. 

3.  MilW  Ann.  Coda,  f  S,  provldiog  that  Che 
trustee  of  an  eipresa  trust  though  not  the  real 
party  in  InterpHt,  may  sne  without  Joining  with 
nim'  the  beoeficiar^r,  is  permtBsive;  and  the 
trustee  may,  at  bia  option,  sue  in  his  own  name 
or  may  join  his  cestui  que  trust 

4.  In  an  action  on  an  ofllclal  bond  given  to 
plaiatiffs  as  tmstcea  of  an  unincorporated  aa- 
•odation.  so  much  of  the  cDuplaiat  as  sets  (earth 
the  fact  of  the  association  being  unincorporated 
Is  surplusage,  in  view  of  Mills'  Ann.  Coae,  }  5, 
authorlxing  suits  by  trustees  of  an  express  trast 
without  joining  thur  cestui  que  trost 

Error  to  District  Court  Arapahoe  County. 

Action  by  Marion  Cook  and  others,  as  trus- 
tees, for  the  use  and  benefit  of  the  Great 
Council  of  Colorado  of  the  Improved  Order  of 
Bed  Men,  against  John  Hedier  and  otboa 
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Judgment  for  platntlflb,  and  defendanta 
bring  OTior.  Affirmed. 

H.  BL  Ifllnor,  for  plaintiffs  in  error.  B.  D. 
Beei;  for  defendanta  in  error, 

MAXWBIiL,  X  Snit  upoa  a  biuid,  of 
which  the  following  la  a  o^: 

'^proved  Order  of  Bed  Hen. 
*^ctal  Bond. 

**Know  all  mm  these  preaenta.  that  we^ 
Lonla  Schmidt;  ot  ttie  County  of  Arapahoe 
and  state  ift  Colorado  are  held  and  flrmly 
bound  unto  the  tnisteea  of  the  Qreat  Coon- 
dl  of  Colorado  In  the  penal  SDm  of  fifteen 
hundred  dollara,  lawfnl  moaej  of  t3ie  United 
States,  fior  Uie  payment  of  which  well  and 
tmly  to  be  made  we  bind  onraelTcs,  onr  heirs, 
ezecDtors  and  admlnistratora.  Jointly  and 
serorally,  and  firmly  by  these  presents. 

"Sealed  with  onr  seals  and  dated  this  18th 
day  of  August,  A.  D.  188& 

"The  condition  of  the  aboTo  obligation  is 
sneh  that  whereas  the  abore  bounden  Louis 
Sdunidt  was  elected  to  the  ofltee  of  Great 
Ke«per  of  Wampum  of  The  Great  Council  of 
Colorado  of  the  Improved  Order  of  Bed 
Utia,  situate  at  DenTer,  Oolorado,  on  the  IStb 
day  of  August,  A.  D. 

*Now  the  condition  of  this  obligation  la 
Budi  that  it  ttie  said  LooU  Schmidt  ahall 
honestly  and  f-Jthfully  perform  and  execute 
the  duties  of  the  office  of  Great  Keeper  of 
Wampum  of  said  tribe-  durlt^  the  contlnu- 
anoe  in  oBIcb  by  virtue  of  aald  election,  with- 
out fraud,  deceit  or  oppressbm,  and  shall  sub* 
mlt  for  examination,  when  called  upon  by 
the  properly  appointed  officers,  or  commit- 
tees, all  bo(As,  papers,  etc,  appertaining  to 
tlie  office  of  Great  KeqiCT  of  Wampum  and 
shall  deliver  to  hia  soocessor  all  moneys, 
vouchers,  drafts,  books,  papers  and  other 
things  pertaining  to  his  office  which  may  be 
ao  reaulred  by  the  law  ct  Colorado,  and  the 
oonstitntlon  and  Iqr.iaws  of  the  Great  Coun- 
cil at  Cola  Improved  Order  of  Bed  Men, 
then  the  above  obligation  shall  be  void  others 
frise  to  remain  In  full  fbrce  and  tilect 
*a:ioulB  Sdimldt  [Seal.] 
"John  Hedcer.  [SeaL] 
"William  Neuser.  [Seal.] 
T.  U.  Peltier.  fBeal.]'* 

The  complaint,  In  addition  to  alleging  the 
execution  and  delivery  of  the  bond  by  the 
principal  and  sureties,  the  breach  thereof,  the 
tmsteeshlp  of  plalntUTs,  and  their  authority 
under  the  conatltntlon  and  laws  of  the  order 
to  Institute  this  action  and  collect  the  moneys 
due  the  order,  set  forth,  that  "The  Great 
Council  of  Colorado  of  the  Improved  Order 
of  Red  Men"  was  chartered  by  "The  Great 
Council  of  the  ITnlted  States  Improved  Or> 
dw  of  Bed  Men,"  and  that  it  was  an  unlnoor^ 
porated  fraternal  society,  not  for  profit,  but 
for  certain  benevolent  and  charitable  objectB, 
unnecessary  to  state.  The  complaint  also 
set  forth  that  certain  mutual  mistakes  ap- 


peared in  the  worffing  of  the  bond,  which 
matters  are  Immaterial  to  this  discussion. 
The  answer  was  a  general  denial,  and  a  "spe- 
cial defense"  to  the  effect  that  "Tbe  Great 
Council  of  Colorado  of  tbe  Improved  Order 
of  Bed  Men"  was  August  8.  1891,  duly  In- 
corporated under  the  corporate  name  *Tbe 
Great  Council  of  Improved  Order  of  Bed 
Men  of  tbe  State  of  Colorado,"  and  that  the 
bond  set  forth  in  the  complaint  was  execut- 
ed and  delivered  to  aald  corporation,  and 
none  other.  The  trial  was  to  the  court,  a 
Jury  being  expressly  waived,  which  resulted 
in  a  Judgment  against  the  defendants  for  the 
penalty  of  the  bond,  to  reverse  which  this 
writ  of  error  la  sued  out. 

The  defalcation,  and  amonnt  thereof,  was 
admitted.  Substantially  all  of  the  testimony 
introduced  at  the  trial  was  directed  to  the  Is- 
sue raised  by  the  "special  defense,"  and  the 
errors  assigned  either  directly  or  Indirectly 
relate  to  that  issue.  Counsel  for  plaintiffs 
in  error  In  his  brief  thus  states  his  position: 
"The  main  question  for  this  court  to  deter- 
mine In  this  case  Is,  can  a  society  acting  un- 
der one  name  prior  to  Its  Incorporation  and 
assuming  another  name  slightly  different  to 
Its  former  name  upon  Its  Incorporation  sue 
upon  an  Instnunent  or  obligation  given  to  it 
by  one  of  its  members  as  an  officer  therein 
as  an  unincorporated  society,  and  collect  the 
penalty  In  the  obligation  or  bond  off  of  the 
sureties  thereon  as  an  unincorporated  society 
notwltbstandlng  the  fact  that  It  was  at  the 
time  of  tbe  execution  of  tbe  bond  and  at  tbe 
time  It  Is  allied  the  money  was  so  embezzled 
by  the  principal  therein  an  incorporated  so- 
ciety acting  as  such  under  the  laws  of  the 
state  of  Colorado?  This  la  the  main  ques- 
tion. There  are  other  questions  and  collat- 
eral issues  upon  which  error  has  been  as- 
signed by  the  plaintiffs  In  error,  which  it  wfll 
be  the  duty  of  the  court  to  examine  in  order 
to  be  fully  advised  In  tbe  case,  but  the  main 
question  to  be  determined  by  the  court  Is  as 
has  been  stated."  As  we  view  this  record, 
the  issue  presented  by  the  special  defense 
was  Immaterial  to  a  determination  of  the 
rights  of  the  parties  to  this  suit  The  bond 
In  suit;  by  its  express  terms,  named  the  trus- 
tees of  the  great  council  as  obligees,  and 
thereby  made  them  trustees  of  an  express 
trust  The  defendants  below  (plaintiffs  in 
error  here)  introduced  the  record  of  the 
great  council,  which  showed  that  by  its  unan- 
imous action  tbe  trustees  were  authorized, 
empowered,  and  instructed  to  commence  and 
prosecute  this  suit,  and  thereby  th^  were 
made  trustees  of  an  express  trust  Section 
S,  Mills'  Ann.  Code,  provides  that  the  trus- 
tee of  an  express  trust  though  not  the  real 
party  in  Interest  "may  sue  without  Joining 
with  bim  the  person  or  persons  for  whose 
benefit  the  action  Is  prosecuted,"  and  defines 
such  trustees  as  including  "all  persons  with 
whom  or  In  whose  name  a  contract  is  made 
for  the  benefit  of  another."  Under  this  sec- 
tion of  the  Code  tbe  trustees  were  entitled  to- 
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maintain  tiUa  suit  In  their  own  names,  with- 
out Joining  wiUi  them  the  braieflctary.  Mw> 
chants'  Bank  t.  McClelland,  9  Colo.  608,  18 
Pac.  723;  Faost  t.  Goodnow,  4  Ciola  App. 
8B2,  86  Pac  71.  TbB  proTlafona  of  section  6 
of  OUT  Code  are  penniaBlve,  and  not  manda- 
torft  and  the  trostee  may,  at  his  option,  sim 
In  his  own  name,  or  may  loin  his  cestuls  que 
tmat  The  jndgmeot  in  an  acthm  by  ^tba 
win  bar  a  subseqnait  action  br  the  other. 
Bosers  T.  Oiosnell,  61  Ma  466;  Cawntean  r. 
Bou^ton,  100  Mo.  406;  18  8.  W.  Sn.  So 
mwdi  of  the  title  of  the  complaint  as  fbllows 
the  names  of  the  three  trostees  may  be  treat* 
ed  as  descrlptlo  pmonarum. 

^nw  auctions  of  the  complaint  as  to  the 
great  eonncll  being  an  tm  In  corpora  ted  society 
Is  snrplnsage,  which  might  hare  bem  rtrldc- 
•n  out  on  motion,  and  the  "fecial  defense" 
set  forth  In  the  answer  presented  so  material 
Issue. 

That  this  Bidt  Is  not  by  the  society,  bnt  by 
tbe  tmstees.  Is  cmceded  by  counsel  for  plain- 
tlflB  In  error  In  hta  reply  brief  this  state- 
mmt:  "Their  complaint  makes  the  trustees 
of  the  society  for  whose  nse  tlie  auit  is 
brought  the  plaintiffs.  Instead  of  bringing  the 
suit  In  the  name  of  the  society  by  Its  tms- 
teesL**  This  being  tme,  the  foundation  of  the 
'iualn  qnestton"  presmted  by  counsel  for 
plaintiffs  In  error,  and  of  all  fbe  errors  as- 
signed, is  removed. 

Perceiving  no  oror  In  tbe  record,  the  iudg- 
ment  will  be  affirmed.  Affirmed. 


CBOOT  T.  BOABD  OF  TRUSTEBS  OF 

TOWN  OF  MANITOU. 
(Court  of  Appeals  of  Cokmda  Oct  la  1901) 
OBsnouvi— omcK— DsraoTS  ow  nnasoio- 

TION. 

1.  One  Meklnc  certiorari  to  review  the  actl<m 
of  a  town  board  in  canceling  a  liquor  license 
must  ahow  a  want  of  jarisdictlon  on  the  i>art 

the  board. 

Appeal  from  District  Comrt,  El  Paso  Coun- 
ty. 

Certiorari  by  O.  H.  Croot  to  review  the 
action  of  the  board  of  tmstees  of  the  town 
of  Uaniton  in  canceling  a  liquor  license. 
From  a  Judgment  quashing  the  writ;  plgln-  - 
tiff  appeals.  Affirmed. 

W.  K.  Brown  and  O.  P.  Orimes,  tor  ap- 
pellant John  W.  Krlger,  for  appellee. 

GUNTER,  J.  Cvtlorarl  oat  of  the  district 
court  of  EI  Paso  county  directed  to  appellee 
board  wheretqr  It  was  sought  to  review  Its 
action  canceling  a  license  to  sell  liquors  held 
hsr  appellant  A  hearing  upon  the  return 
to  the  writ  and  certain  evidence  resulted  In 
a  Judgment  quashing  the  writ  and  dismiss- 
ing the  action.  If  appellee  board  had  Ju- 
risdiction of  the  suhJec^matter  and  of  the 
person  In  Its  action  annulling  fbe  license, 
such  action  cannot  be  reviewed  on  certiorari. 


The  province  of  certiorari  Is  to  Inquire  only 
Into  the  question  of  Jurisdiction.  City  Coun- 
cil of  Cripple  Creek  t.  Hanley  <CoIo.  App.) 
75  Pac.  600,  602,  and  authorities  dted.  It 
was  incumbent  upon  appellant.  In  order  to 
Justify  the  court  in  issuing  the  writ  of  cer- 
tiorari to  review  tbe  action  of  appellee  board, 
to  show  that  soch  board  acted  without  Juris- 
diction In  Its  cancellation  of  appellant^a  li- 
cense. There  was  no  showing  before  the 
district  court  that  appellee  board  was  with- 
out Jurisdiction  to  make  the  order  canceling 
the  Ucense  of  appdiee.  For  anght  that  ap- 
pean^  It  acted  within  its  Jurisdiction. 
Judgment  affirmed.  Affirmed. 


BADBM  BADEN  GOLD  MIN.  CO.  v.  JOSE 
«t  aL 

(Court  of  Appeals  of  Golorada  Oct  10.  1004.) 

PLBADINBS  —  DSUUBBIB  rOB  AUBIOUITT  AITO 
UnCBBTAinTT— WAIVEB  09  KBBO»— AF- 
PUIi-^XOEPTIORfr— nSOUSITT. 

1.  A  demurrer  to  a  pleading  on  tb»  ground  of 
ambliniity  and  nneertunty,  whlA  falls  to  pcrfnt 
out  tbe  amUgulty  or  onoirtidnty,  li  ivoperiy 

overruled. 

2.  The  error,  if  any,  in  overraUng  a  demurrer 
to  a  complaint  on  the  gronnd  of  amblfulty  and 
nncertainty.  Is  waived  ay  annreriog  over. 

&  In  the  absence  of  an  exception  to  the  ruling, 
of  tbe  court  denying  a  motion  for  a  verdict 
preserved  by  the  bUT  of  exceptions^  tbe  court 
on  appeal  wHI  not  review  tbe  roilng. 

4.  In  the  absence  of  exceptions  to  the  giving 
and  refusing  of  instmctioQS  preserved  in  the 
bill  of  raceptlons,  the  court  on  appeal  will  not 
consider  the  errors. 

Appeal  from  GUpln  County  Court 

Action  by  John  Jose  and  another  against 

the  Baden  Baden  Cold  Mining  Company. 

FnHu  a  Judgment  for  plalntUts,  drfeudant 

apiMala.  Affirmed. 
J.  McD.  Llveeay,  for  appellant 

OtTNTBB,  J.  Money  Judgment  for  appel- 
lees ^lalntlffii);  thevefrom  this  appeal. 

1.  Appelant  (d^endanl)  demurred  to  tte 
complaint  TbSt  was  overmled,  and  It  an- 
swered. The  grounds  of  demurrer  were: 
(1)  That  the  complaint  was  amUgaoiis  and 
uncertain:  (2)  that  it  W  not  state  fUefei  suffi- 
cient to  constttute  a  cause  of  action.  Hie 
ruling  was  c<»Tect  as  to  the  first  gronnd  of 
demurm,  because  tba  demurrer  failed  to 
point  out  wherein  the  complaint  was  amUg- 
noua  or  uncertain.  CanHeld  t.  Jeannotte,  81 
Colo.  202,  208,  72  Pac.  1062.  Further,  if  er^ 
ror  was  committed  in  OTerrullng  tba  demurs 
rer  it  was  wsived  by  app^ant  answering 
over.  Rosenfeld  Rosenfeld,  21  Cola  16, 
18.  40  Pac  40;  Davis  t.  Shephwd,  81  Cola 
141,  14l^  146,  72  Pac.  D7;  Cerussite  Mining 
Company  v.  Anderson  (Colo.  App.)  76  PaC 
ISO.  As  to  the  second  gronnd  ot  demurrer, 
we  think  the  ruling  also  right  The  com- 
plaint alleged  the  employment  of  appellees 
by  appelant  to  perform  certain  services  at 
a  certain  prlce^  the  performance  of  such 
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serrlcM  under  sacb  unployment,  and  other 
facts  esaentlal  to  UabUity.  We  think  the 
complaint  stated  facts  snffldent  to  coDBtttute 
a  cause  of  action. 

2.  Am)ellant  moved  for  Judgment  on  the 
pleadlnga.  This  was  denied,  and  the  niling 
la  vaseA  aa  wror.  This  la  based  i^on  the 
contention  that  the  replication,  to  the  coun- 
terclaim of  aroellant  admits  that  api>ellee8 
were  not  the  real  party  in  interest  In  the 
cause  of  action  stated  In  t3to  complaint  We 
do  not  so  construe  the  repUcatlcm.  It  ad- 
mlte  that  a  lease  vaa  made  of  certain  ground 
of  the  Amerlcns  lode  mining  dalm  to  appel- 
lees and  one  R^nolds  as  cc^artners,  but  It 
does  not  admit  that  appellant  did  not  tmj/Aoj 
appellees  as  stated  la  the  CMnpIaint  No 
fact  Bteted  In  the  r^llcatlon  Is  In  necessary 
conflict  w^th  tlw  allegations  of  the  complaint 

8,  At  the  dose  of  ^  erldoioe  for  appel- 
lees, appellant  asked  1^  court  to  direct  a 
verdict  in  lis  b^lf.  This  was  deided.  The 
mUng  was  used  as  amr.  We  dscHns  to 
consider  it,  because  no  exception  to  flw  rul- 
ing iras  preserved  by  the  bill  of  exceptlopa. 

i.  It  Is  said  the  court  erred  In  giving  cer- 
tain InstmcttoBS,  and  in  reusing  certain  In- 
structions tendered  appellant  We  are 
not  permitted  to  consider  ench  contention, 
because  no  exceptions  to  such  action  of  the 
court  were  preswved  in  the  t^l  of  excep- 
tions. French  r.  Guyot,  SO  Colo.  222,  226, 
228,  228^  70  Pac.  683. 

An  examination  of  the  record  convinces  us 
that  substantial  Jostloe  according  to  the  evi- 
dence adduced  was  administered  la  the  low- 
er court   Judgment  affirmed. 


HBSSBKGBR  v.  WOOB. 
XOonrt  of  Appeals  of  OAonio.   Oct  10,  1901) 
Monsurr  —  OBOUKDS— DBicuBBxa— Aonon  voa 

PBIOl— PLBADIRO— EVI DINCT— OOETTEAOT 
or 

1.  TTBder  MUb'  Ann.  Gwla,  1 168,  prerldlnt  for 
nensait  when  plaintiff  fails  to  prove  a  mfficlent 
esse  for  the  Jur;.  a  motion  for  nonmlt  Is  in  the 
nature  of  a  aemnrrer  to  the  evidence,  and  can- 
not be  based  on  an  objection  that  the  com- 
plaint falls  to  state  a  caose  of  action. 

X  Insufficlenc?  of  the  complaint  to  state  a 
cause  of  action  ebonld  be  taken  advantage  of 
by  demarrer  to  the  comi^Qt,  or.  In  esse 
Jndgment  fOr  plalntlti^  by  a  motion  In  amtt. 

&An  aUegation  In  general  terms  of  an  In- 
debtednesB  In  a  sum  cntaln  tor  goods  sold  and 
delivered  Is  a  snffldent  statnnettt  of  a  cause  of 
actios. 

4.  If  to  an  action  by  a  seller  of  goods  In- 
dividually to  recover  the  price  It  appears  that 
the  contract  was  wltb  him  as  an  agent  for  an- 
other, there  can  be  no  recorery  by  him. 

5.  In  an  action  for  the  price  of  a  threidiing 
Bwehine  plaintiff  testified^ that,  after  the  con- 
tract had  been  agreed  on,  a  memorandum  of  It 
was  made  at  his  angsestion  on  a  blank  need  by 
a  certain  corporaticu  In  selling  such  mariiines. 
Such  blank,  however,  was  not  cxecnted  bj  plain* 
(iff,  as  his  name  did  not  appear  anywhere  on  It 
Held,  that  such  explanation  by  plaintiff  was 
properly  received  In  evidence,  It  not  varying 
or  contradicting  the  terms  of  a  written  inatni- 
m<ttt,  sinoB  the  paper  was  not  an  Instrument, 


6.  Where  a  oontnct  tor  the  sale  of  goods  Is 
silent  as  to  Ae  time  or  terms  of  payment,  a 
promise  of  Immediate  payment  Is  imi^ied. 

7.  Whtre^  by  the  terms  of  a  contract  of  sale, 
the  purchaser  Is  given  time  within  which  to  pay 
on  condition  that  he  eecare  die  debt,  by  bis  re- 
fusal to  perform  the  condition  the  oonsideratlOD 
for  the  grant  of  time  falls,  and  tbe  price  is  paj- 
able  at  once. 

8.  AVbere  a  replication  sets  op  a  caoae  of  ac- 
tion Inconsistent  with  the  complaint,  tbe  de- 
parture must  be  met  by  an  objection  befoK 
trial,  and  it  cannot  be  raised  tor  the  first  time 
on  appeal. 

9.  where.  In  an  action  for  the  price  of  a 
threshing  madilne,  tbe  complaint  alleged  to  gea- 
eral  terms  sn  Indebtedness  in  a  sum  certain  for 
goods  sold,  and  tbe  repUcatlfm  set  oat  an  asrte- 
ment  for  an  extension  of  time  and  for  aecurity 
and  defendant's  failure  to  give  the  seearitj, 
sodi  allMstlons  did  not  amoont  to  a  departoze, 
rinee  snob  facto  eonM  have  bean  pgesed  uate 
the  allegatioas  of  tlw  complaint. 

Appeal  from  District  Court  Prowem  Coun- 
ty. 

Action  by  Kemron  B.  Messenger  agalntt 
01*  A.  Woge.  From  a  judgment  In  fkvor 
Of  defendant^  idalntlfl  appeatai  Bareraed.' 

Goodale  ft  mnyer,  Joha  R.  Smitli,  and 
George  A.  B.  Fraaer,  fiv  appellant  O.  G. 
Hess  and  W.  U  Herrell,  for  appellee. 

THOMSON,  P.  J.  The  appellant  iHrougbt 
this  suit  against  the  appellee  to  recover  the 
price  of  goods  alleged  to  have  be^  sold,  and 
delivered  by  the  platotUf  to  the  defendant  on 
tbe  16th  day  of  July,  .1900.  Tbe  defendant 
answered,  admitting  t^e  sale  to  him  by  the 
plaintiff  ot  the  articles  he  enumerated  In 
tbe  complaint  and  his  failure  to  pay  for 
them,  or  any  of  them,  but  averring  that  the 
platotiff  sold  the  lattperty  aa  the  agent  of  the 
Aultman  OfHupany.  a  corporation,  and  had 
himself  no  intmst  in  tbe  subject-mattw  of 
ttie  suit  The  answer  also  stated  that  tbe 
defendant  permitted  the  delivery  to  blm  by 
the  plaintiff  of  the  pn^wty  to  question, 
which  consisted  of  «  seoendrhasd  tbroshlng 
madilne  and  ita  accesaorien,  but  whh^  the 
plaintiff  reprttented  and  guarantied  to  be 
to  good  order  and  conditton,  and  capable 
of  giTtaig  oonqple«o  aattafactloB  to  tbe  de- 
fendant to  every  respect;  to  be  by  him  tried 
and  tested  use,  under  an  agreunent  that 
If  upcm  trial  the  maehina  should  fnUll  tte 
representottons  and  goarantlea  ot  the  plato- 
tiff, the  defendant  would  pay  the  plaintiff  the 
sum  of  $1,400  to  instelhnento,  none  of  wbleh 
were  due  whan  tha  snU  was  brought;  that 
the  madUne.  after  Ito  d^vety,  was  tried 
and  tested  by  the  defendant  and 'found  to 
ho  to  bad  condition,  and  wholly  luflt  for 
use;  that  defendant  thereupon  notified  the 
plaintiff  tBat  it  was  unsatisfactory,  and  that 
hs  declined  to  keep  It  FlatotUt  by  bis 
amended  r^Mlcatton,  denied  that  to  the 
transactlott  with  the  defadant  he  acted  as 
the  agent  of  the  Aultman  C<Hnpany,  or  tliat 
the  Aultman  Company  had  any  toterast 
whatever  to  the  property;  and  denied  Uiat 
tbe  machtony  was  dellvmd  to  the  defend- 
ant for  trial.  The  replication  further  alleged 
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tbat  at  ttie  time  oC  tlw  nls  the  plaintiff  filled 
oat  a  printed  Uank  fann  need  by  tbe  Anlt- 
man  Company  In  Its  businew  of  Belling  farm 
macbln^,  wblcb  printed  form  was  simply 
a  pxopowl  to  puTcbase  by  one  deBlring  farm 
madilnery,  directed  to  tbe  company,  and  con- 
tained tbe  aHnpBny*8  forms  of  warrant 
and  oQier  necessaipr  fletalla,  and  presented 
tbe  Uank  ao  filled  to  the  defendant  for  bis 
aiCBatare,  wplnlnnig  tbat  tbe  plaintiff  was 
the  owner  of  tbe  property,  and  that  tbe 
Atdtman  Company  was  In  no  manner  con- 
«ennd  In  It;  and  tbat  tbe  printed  fotm  as 
filled  out  ma  underetood  and  agreed  by 
both  parties  to  be  simply  a  memomTidiim  of 
tbe  tarma  oC  the  lale  and  of  tbe  plaintiff's 
warranties.  Tbli  paper  Js  act  out  In  CuU  In 
tbe  replication.  As  appears  from  It,  tbe 
terma  of  sale,  aside  from  tbe  warranties^ 
were  tbe  notes  of  tbe  defradant  aa  follows: 
One  for  $300,  doe  August  10;  1900;  one  tot 
faOO,  due  S^tember  10;  1900;  one  for  $300, 
due  October  30;  1900;  and  tbe  last  for  $S00, 
due  Decottber  1900— all  to  be  secured  by 
chattel  mortgage  on  tbe  macbinar  and  on 
70  acres  of  growing  wheat.  Tbe  printed 
form  contained  a  ^Tlston  that  It  was  sub- 
ject to  tbe  acceptance  and  approral  of  tbe 
company  at  Its  home  office  and  tba^  wbm 
accepted  and  approved  by  It.  the  proposition 
or  order  sboold  become  a  Undlng  contract 
It  was  signed  by  tbe  defendant  but  It  was 
never  approved  or  accepted  Taiy  the  Aultmas 
Ctmipany.  The  machinery  was  delivered  to 
tbe  defendant,  bnt  he  refused  to  execute  the 
notes  or  mortgage.  Before  entering  upon  the 
trial  fbe  defmdant  objected  to  tbe  Introdnc- 
tlon  of  any  testimony  by  tlfe  plaintiff,  on  the 
groands  that  the  complaint  did  not  state 
facta  puffident  to  conBtitute  a  cause  <tf  a> 
tim,  iLsA  that  the  pleadings  sboired  t^on 
their  tace  tbat  tte  plaintiff  was  not  entt* 
tied  to  reoovM.  Tlie  motion  was  overmled, 
and  the  plaintiff  teatiSed  to  tbe  sale  and  de- 
Hrerj  of  tb»  property  to  tbe  defendant  at  tbe 
stlpnlated  price  of  $1,400;  the  agreement  of 
tbe  d^endant  to  secure  the  payment  of  tbe 
money  t^^  bla  four  notes  and  a  mortgage,  as 
stated  above;  pM  his  refnaa].  attet  delivery, 
to  opBcote  the  notes  or  mortgage^  BespMt- 
iQg  tbe  Anltman.  blank  the  witness  testUed 
that,  after  the  details  had  been  agreed  upon, 
he  suggested  that  to  avoid  a  mlsimdo*- 
standlng,  a  memorandum  of  tbe  terma  of 
sale  bad  better  be  made;  that  the  trade  waa 
made  on  or  near  tbe  public  road;  and  that  be 
took  fran  bis  poOket  and  flUed  out  tbe  Ault- 
man  blank,  wbldi  was  the  uily  tbbig  he  bad 
on  which  to  write  the  memorandum,  explain- 
iDg  that  be  waa  lUmseU  the  owneat  <a  the 
tiireaher,  and  that, the  notes  and  mortgage 
were  to  run  to  Jilm.  At  tbe  close  of  the 
plalntUTa  caaa  the  defendant  moved  fOr  a 
nonault  The  motion  waa  denied  at  the  time; 
bat  after  tbe  d^endant  testified  It  waa  al* 
lowed,  and  Judgment  entered  against  the 
plaintiff.  The  grounds .  of  tbe  motion  are 
rather  obscurely  stated,  but  they  seem  to  be. 


first,  tbat  tbe  complaint  did  not  snow  tbat 
tbe  debt  was  due;  and,  second,  that  It  ap- 
peared from  tbe  paper  tbat  tbe  contract  of 
sale  was  with  the  Aultman  Company. 

An  action  may  be  dismlaeed  on  motion  by 
Uie  defendant  toe  a  nonsuit,  when,  upon  the 
trial,  the  plaintiff  falls  to  prove  a  suffldent 
case  for  tbe  Jury.  Mills'  Ann.  Code,  S  166. 
This  Is  our  only  code  provision  relative  to 
nonsuits  allowed  on  defendant's  motion.  A 
motion  for  a  nonsuit  Is  in  tbe  nature  of  a 
demurrer  to  the  evidence.  The  first  ground 
of  tUs  motion,  namely,  tbe  Insufficiency  of 
tin  complaint,  should  have  been  taken  by 
demurrer  to  tbat  pleading,  or.  In  case  of 
Judgm^t  for  the  plaintiff,  by  motion  In  ar- 
rest But  tbe  complaint  Is  good.  An  alle- 
gatlon,  in  general  terms,  of  an  Indebtedness 
in  a  sum  certain  for  gooSs  scdd  and  deliv- 
ered, la  a  snffleient  statement  of  a  cause  of 
action.  It  Is  unnecessary  to  aver,  In  terms, 
tbat  the  debt  Is  due,  or  has  not  been  paid. 
Only  the  existence  of  a  debt  which  Is  due 
and  unpaid  would  satisfy  an  allegation  of 
present  Indebtedness.  Wilcox  v.  Jamleson, 
20  Colo.  IKS,  36  Fac.  902.  Of  course^  If  It  ap- 
peared from  tbe  evidence  Introduced  by  the 
plaintiff  that  tbe  contract  ot  sale  was  with 
the  Anltman  Company,  and  was  not  wttb 
bim  ocept  as  Ita  agent,  tiiere  could  be  no 
recovery  by  him,  and  tbe  motion  was  prop- 
erly allowed.  But  nothing  of  the  kind  ap- 
peared. By  Its  express  terms  the  paper  could 
becoma  the  contract  «f  tbat  company  only 
when  aceei»ted  and  approved  It  But  It 
never  did  accept  or  approve  the  vrrittng.  On 
Ita  face  It  waa  not  a  contract  at  alL  It  was 
not  tha  contract  of  ttw  company,  because  it 
waa  not  ezecnted  by  tbe  company;  and  It 
was  net  the  contract  of  the  plaintiff  be- 
cause not  only  waa  It  not  ezecnted  by  him, 
but  bis  name  nowhere  appears  In  It  The 
eqilanatlon  ^ven  by  him  that  he  used  the 
bUudc,  aa  the  mily  piece  of  pap»  at  hand, 
for  the  purpose  <tf  a  raenwntndum  only  ot  a 
parol  agresmoat  already  mad^  In  order  to 
.  avoid  futon  HdaoBderstandlng,  was  properly 
received  In  evidence.  The  explanation  did 
net  niy  or  contradict  the  terms  of  a  writ- 
ten Instrument,  because  tbe  paper  waa  not 
aiB  Instrumeiit  It  aeema  dear  enough  that 
the  maiAbiery  vraa  the  property  of  the  xrialn- 
tlff,  and  that  tiie  contract  for  Its  sale  was 
between  the  plaintiff  and  the  defendant 
But,  wdde  tron  any  questton  aa  to  the  char- 
acter of  the  paper,  tt  la  contended  that  by 
tbe  ttfmaot  the  pand  ooatract  te  which  the 
plaintiff  testified,  the  nonv  was  payable  In 
lastallmant^  none  of  which  ms  due  when 
tbe  action  waa  brought;  and,  further,  that 
the  replication  stated  a  new  cause  ot  action 
different  from  and  Inoonslstent  with  tbat  al- 
leged in  the  complaint  Tbrae  waa  no  agree- 
ment for  fbe  postptmetMBt  ot  tbe  time  of 
payment  beyond  tbe  date  of  tiie  d^very  of 
the  machlnwy,  except  on  condition  of  the 
execution  by  the  dsftmdant  of  tbe  notes  and 
mrartgage.    Vrbm  a  sale  and  dellvety  ef 
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goods,  where  tbe  parties  are  sflent  as  to  the 
time  or  terms  of  payment,  a  promise  of  Im- 
mediate payment  la  Implied.  WUoox  v. 
Jamleson,  snpra.  And  where,  by  the  terms 
of  the  contract  of  aale,  the  porcbasar  la  given 
time  within  wUch  to  pay,  on  condition  that 
he  lecure  the  debt,  by  bis  refusal  to  perform 
the  condition  the  oonsldnatlon  for  the  grant 
of  time  fiAlIs,  and  the  purchase  price  Is  pay- 
able  at  oncew  The  liability  of  the  purchaser 
is  then  precisely  the  same  as  if  there  bad 
been  no  mmtion  of  deferred  payment 
Wheeler  t.  Harrab,  14  Or,  825,  12  Pac  BOO; 
Rice  T.  Andrews,  82  Tt  601  If  the  repUca- 
tl<m  set  Qp  a  cause  of  action  dUTerent  from 
and  InconalBtent  with  that  stated  in  the  com- 
plaint, the  departure  should  have  been  met 
1^  proiKT  objection  before  the  trial.  It  Is 
too  late  to  raise  the  question  now.  Kan- 
naugh  T.  Mining  Co.,  16  Colo.  841,  27  Pac. 
24t!;  Railroad  Go.  t.  Gahlll,  S  Colo.  App.  1S8, 
4S  Fae.  285.  But  there  was  no  d^iartaro 
and  no  Inconalstency.  It  was  entirely  im- 
necrasary  to  plead  the  agreement  for  an  ex- 
tension of  time  or  fbr  security.  All  the  fftcte 
relatlTe  to  those  could  have  been  proved  un- 
der the  allegations  of  the  complaint  But 
setting  tiiem  ftntb  In  detail  woAed  no  harm. 
They  merely  showed  how  It  was  that  the 
plaintiff  became  entitled  to  the  immediate 
payment  of  his  debt  They  In  no  manner 
conflicted  with  llie  complaint;  to  the  con- 
trary, they  gave  It  their  support 

We  do  not  know  the  reasons  which  moved 
the  court  to  the  action  It  took.  It  was  not 
until  after  the  defendant  had  Introduced  bis 
evidence  that  the  Judgment  was  announced. 
But  we  must  assume  that  <mly  ttn  evidence 
for  the  plalntur  was  omsldered.  To  find  the 
facta  from  the  conflicting  statements  of  the 
parties  waa  beyond  the  province  of  the  court, 
and  we  cannot  suppose  that  It  undertook  to 
do  80.  Bnt  file  plolntltt  proved  a  sufficient 
case  for  the  Jury,  and  to  determine  whether 
the  truth  was  with  him  or  with  the  defend- 
ant belonged  flizdnsiveiy  to  them.  The  court 
very  proper^  overruled  the  defendantfs  vn- 
llmlnary  objeetlfm  to  the  Introduction  of  evi- 
dence, but  the  ordering  of  a  nonsuit  was 
grave  error. 

Let  the  Judgment  be  reveraed.  Berersed. 


OHIGAGO  LITB  STOCK  OOUMIBSION  CO. 
V.  FIX. 

OBniwane  Court  of  OklahoBao.   Sept  8,  1904.) 

TBXAI.— STIFULATton— IRffnUCTtOira. 

1.  A  stipalatlon  between  parties  to  an  action 
in  respect  to  evidence  shoula  receive  a  fair  and 
reasonable  oonstnictlon,  so  as  to  carry  Into  ef- 
fect the  apparent  intention  of  the  parties,  and 
one  that  will  promote  a  fair  trial  on  the  merits 
of  the  cause. 

2.  Where  the  conrt  baa  generally  instructed 
the  Jury  on  questionB  of  law,  it  is  no  ground 
for  a  reversal  of  the  cause  that  the  court  omit- 
ted to  give  special  tnatructions,  where  they  were 
not  requcBtea  by  either  party. 


1 1.  8m  Stlpnlations,  t«L  M.  Cent  Dla.  1  n. 


8.  Under  the  provisions  of  onr  Code,  before  a 
party  can  avail  btmself  of  any  omission  by  the 
court  to  instruct  the  jury  upon  a  given  point 
which  ib  not  covered  by  the  general  mstructions 
of  the  court,  such  party  must,  at  the  concluaion 
of  the  evidence,  deliver  to  the  court  special  in- 
structions, and  such  instructions  must  be  re- 
duced to  writing,  numbered,  and  signed  by  the 
party  or  Us  attorney. 

(SyUabns  bj  the  Court) 

Error  from  District  Court  Pottawatimiie 
County;  before  Justice  B.  F.  BorweU. 

Action  by  the  Chicago  Live  StoA  Com- 
mission Company  agalnat  Jesse  Fix.  Judg- 
ment Cor  defoidant;  and  plaintiff  brings  w> 
ror.  Afflrmed. 

T.  Q.  Cntllp  and  McLaln  Toylw,  fbr  plain- 
tiff In  errw.  B.  B.  Blakeney,  for  defendant 
In  errw. 

HAINER,  J.  This  was  an  action  of  re- 
plevin by  the  Chicago  Live  Stodc  Commis- 
sion Company,  plaintiff  In  orror,  against 
the  defendant  In  error,  Jesse  Fix.  to  recov- 
er the  possession  of  22  bead  of  cattla  It 
was  admitted  upon  the  trial  that  the  Chi- 
cago Live  Stock  Commission  Company  loan- 
ed to  Hlnes  &  Hlnkley  the  sum  of  money 
alleged  In  the  plalntifTs  petition,  and  that 
said  Hlnes  ft  Binkley.  to  secure  said  loan, 
executed  and  delivered  to  the  plaintiff  in 
error  a  chattel  mortgage  upon  a  herd  of  catr 
tie,  which  Included  the  cattle  Involved  In 
this  action.  It  was  further  admitted  that 
the  mortgage  was  a  valid  and  subslstii^ 
mortgage,  and  that  the  Indebtedness  was 
valid,  and  that  the  same  was  due  and  un- 
paid. It  was  also  admitted  that  the  defend- 
ant was  in  poaseesion  of  the  cattle  described 
in  the  writ  of  replevin,  and  that  demand 
was  made  prior  to  the  conuneneemeDt  of  the 
action,  and  refused.  It  was  further  stipu- 
lated that  the  letters  written  by  the  Chica- 
go Live  Stock  Commission  Company,  plain- 
tiff in  error,  to  Hlnes  ft  Hlnkley,  should  be 
offered  In  evidence,  subject  to  their  compe- 
tency and  relevancy.  The  defendant  con- 
tended that  the  Chicago  Live  Stock  Commis- 
sion Company,  plaintiff  In  error,  bad  au- 
thorized Hlnes  ft  Hlnkley  to  sell  the  cattle 
In  controversy,  and  that  such  sale  was  made 
with  their  knowledge  and  with  their  writ- 
ten permission,  and  that  tiiey  subsequently 
ratified  the  sale.  The  canse  was  submitted 
to  a  Juiy,  and  a  verdict  was  returned  in  fa- 
vor of  the  defendant  for  the  possession  of 
the  cattle  In  controversy,  which  assessed 
the  value  of  said  cattle  at  |425.S7,  which 
verdict  was  approved  by  the  court  and 
Judgment  was  rendered  In  accordance  there- 
with. Motion  for  a  new  trial  waa  duly 
filed  and  overruled,  and  exception  reserved, 
and  the  plaintiff  brings  the  cause  here  on 
appeal  for  review. 

It  la  contended  by  the  plaintiff  In  error 
that  the  conrt  erred  in  not  rendering  Judg- 
ment against  the  defendant  upon  the  stipu- 
lation introduced  In  evidence.  We  do  not 
think  so.   The  stipulation  Is  not  susceptible 
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of  the  comrtmction  contended  for  by  the 
plalntifE  In  error.  A  stlpiilatlon  betweoi 
parties  to  an  actlm  in  respect  to  evidence 
sbonld  rec^Te  a  talr  and  reasonable  con- 
■tructlon,  BO  as  to  carry  Into  effect  the  ap- 
parent Intention  of  the  parttea,  and  one 
that  will  promote  a  folr  trial  on  the  merits 
of  the  canae.  20  Ene.  P.  ft  P.  p.  65a  It 
weena  to  us  that,  npon  a  reasonable  inter* 
IffetatlMi.  die  stipnlation  only  admitted  that 
tile  chattel  mortgage  in  queatltm  was  a  ralid 
and  BObslatlng  mortgage  between  the  parties 
to  the  mortgage;  that  0ke  Indebtedness  was 
Talld.  dn^  and  mqiaid;  that  the  mortgage 
oorered  the  cattle  In  controverqr  herein; 
and  that  a  demand  bad  been  made  upon  tbe 
defendant,  whieh  waa  refnseO. 

The  mortgage  expressly  prorlded  that  tiie 
cattle  included  tiierein  coold  be  sold  by 
Hlnes  ft  Hlnkley  upon  written  permission 
from  the  mortgagee.  It  was  claimed  by  the 
defendant  that  soch  written  permission  was 
granted  by  tiie  mortgagee  to  Bines  ft  Hlnk- 
iey ;  that  Hlnes  ft  Hlnkley  bad  sold  the  ca^ 
tie  In  oontroreny  to  Oonnally  ft  Vowea, 
and  that  anbeeqnenUy  Connally  ft  Powera 
Bold  aaid  cattle  to  the  defendant;  Jesse  Fix. 
In  Pottawatcnnle  connly,  OkL ;  and  that  Jesse 
Fix  had  no  notice  or  knowledge  of  the  mort- 
gage In  qnestlOD,  which  was  executed  and 
filed  tor  record  In  the  Greek  Natlinit  Ind.  T. 
It  was  further  contended  by  the  defendant 
that  tbe  mOTtgagee,  the  Chicago  Live  Stock 
Gommlaslon  Company,  had  knowledge  of  the 
sale  of  the  cattle,  and  had  ratified  the  aama 
These  were  qnesticnis  of  fact,  which  were 
propwly  snbmitted  to  iSie  jnry  upon  the 
written  stipulation,  tbe  depoettlona,  letters, 
and  oral  testimony  offered  in  evidence. 
Moreover,  the  nine  of  the  cattle  was  a 
qnestion  of  fiut  wldcb  It  was  necessary  to 
submit  to  the  Jury.  Manifestly,  for  the 
court  to  have  rendered  Jndgmoit  npon  the 
stipulation,  and  withdrawn  these  disputed 
questions  of  fact  fnm  the  Jnry.  would  have 
been  reversible  emnr.  We  thixik  the  conr^ 
in  the  insbmcttoDS  to  the  Jury,  adopted  the 
correct  theory  of  the  case.  On  this  branch 
of  the  case  tlie  oonrt  instructed  tbe  Jnry  as 
follows:  "And  in  this  crameetlon  the  court 
will  instroct  yon  that  It  is  admitted  by  and 
between  tbe  parties  to  this  action  that  aald 
mortgage  is  a  valid  and  subsisting  mort- 
gage, and  fbat  It  corered  the  cattle  in  oon- 
troversy;  and  in  this  connection  tbe  court 
will  further  instruct  you  that,  under  the  ad- 
missions of  the  parties  to  this  case,  tbe 
plaintiff  Is  entitled  to  recover,  unless  yon  fnr> 
tber  find  that  the  mortgagee  antborlsed  the 
mortgagors,  Hlnes  ft  Hlnklcgr.  to  sell  said 
cattle,  and  that  pursuant  to  such  auUiorlty 
the  said  Hlnes  ft  Hlnkley  sold  and  deliv- 
ered said  cattle  to  Connally  ft  Powers  in 
gooA  falfli  for  a  valuable  couslds-atlon,  and 
that  Connally  ft  Powers  rec^ved  said  cattle 
in  good  faith,  and  thereafter  in  good  faith 
sold  and  delivered  said  cattle  fbr  a  valua- 
ble oimsideratlon  to  this  defendant,  and 


tbat  he  received  them  tn  good  ftilth;  but 
if  yon  flnd«  by  a  preponderance  of  tlOB  evi- 
drace.  that  the  said  Hlnes  ft  Hlnkley  were 
anthoriced  by  the  mortgagees  to  sell  said 
cattle,  and  that  they  sold  them  to  Connally 
ft  Powers,  who  tbemfter  sold  them  to  the 

I  defendant,  and  that  all  of  said  tranafras 
were  made  in  good  faith  by  said  parties, 
and  BO  received  for  a  valuable  ooosldera- 
tlon,  tiien  and  In  that  event  your  verdict 
shonld  be  for  the  defendant"  We  are  clears 
ly  of  the  opinion  that  the  Jury  were  fully 

!  warranted  In  finding  that  tbe  plaintiff  had 
authorised  the  mortgagors,  Hlnes  ft  Hhik- 

!  ley.  to  sell  the  catUe  in  contrororsy,  and 

I  that  said  cattle  were  subsequently  purdiu- 
ed  by  the  defendant  in  good  faith  without 
any  knowtedge  or  notice  of  th^  mortgage; 
and  there  was  evidence  to  Justly  the  Jury 
in  finding  that  the  mortgagee  had  knowl- 
edge of  the  sale  of  the  cattle      tbe  mort- 

'  gagors,  and  that  the  plaintiff  subsequently 

i  ratified  said  sale. 

,     We  think  tbe  instructions  of  tbe  court 
I  snfladently  covered  the  law  applicable  to 
I  the  plea^ngs  and  the  evidence  submitted 
I  to  the  Jnry,  and  to  mxSk  instructions  no  ex- 
I  ceptions  were  takoi,  and  no  additional  in 
:  stmctlcms  wen  requested  by  either  party. 
It  is  argued  by  the  plaintiff  in  error  that 
the  court  should  have  Instructed  the  Jury 
as  to  tbe  fbrce  and  effect  of  the  stipulation 
whi<A  waa  offered  in  evidence.  If  the  plain- 
tiff desired  an  instruction  npon  the  effect 
of  tbe  stipulation  offered  In  evidence,  be 
should  have  requested  an  instruction  npon 
I  that  point  It  is  no  ground  for  a  reversal 
j  of  a  cause  that  the  trial  court  omitted  to 
I  give  instructions  which  were  not  requested 
I  by  either  party.   This  la  the  general  doctrine^ 
j  even  in  the  absence  of  any  express  statute, 
!  and  has  been  so  declared  repeatedly  by  the 
Supreme  Court  of  tbe  United  States.  In 
Pennock  v.  Dialogue  (U.  S.)  2  Pet  1,  7  L. 
Ed.  327,  Mr.  Justice  Story,  speaking  for 
the  Supreme  Court  of  iSte  United  States  iq>- 
<ui  this  point  uses  the  following  language: 
"But  It  is  no  gronnd  of  reversal  that  the 
court  below  omitted  to  give  directions  to 
the  Jwy  upon  any  points  of  law  wbiiA 
mi^t  arise  In  the  caus^  where  it  was  not 
requested  by  either  party  at  the  trlaL  It 
Is  suflldent  for  us  that  the  court  has  i^ven 
no  erroneous  directions.    If  either  party 
deems  any  point  presented  by  the  evidence 
to  be  omitted  in  the  cham  it  is  competent 
ftw  such  party  to  require  an  opinion  trova 
the  court  up<ni  that  point  If  he  do  not  it 
is  a  waivw  <tf  it"  In  Texas  ft  Padflc  Ball- 
way  Company  v.  Tolk.  161  U.  8.  7S,  14  Sup. 
Ct  239,  S8  L.  Bd.  78.  Mr.  Justice  Gray,  aft 
er  approving  the  above  language  of  Mr.  Jus- 
tice Story,  said:  **A  request  fbr  instruc- 
tions, being  necessary  to  entitle  tbe  except- 
ing party  to  avail  himself  of  an  omission 
to  Instruct  cannot  be  presumed,  but  must 
affirmative^  aroear  in  the  bill  of  excep- 
;  tlons."   In  Isaacs  v.  United  States,  169  U. 
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S.  487,  18  Sup.  Ot  Bl,  40  L.  m.  229.  MP. 
Justice  Brown,  BpeaUng  for  the  court,  said : 
"It  Is  no  snrand  for  reverBBl  that  the  court 
omitted  to  give  Instnietlona,  where  they 
were  not  requested  by  the  defendant  It  la 
sufficient  that  the  court  give  no  erroneous 
instructions."  And  the  same  doctrine  was 
again  reiterated  and  reaffirmed  in  Humes  r. 
I'uited  States,  170  U.  S.  210, 18  Sop,  Ct  e(fi, 
42  L.  Ed.  1011. 

The  fifth  BDbdlTlslon  of  section  264  of 
onr  Code  of  Civil  Procedure  (section  4462, 
Wilson's  Rev.  ft  Ann.  St  Okl.  1003)  express- 
ly provides  that  'Vhen  the  evidence  la 
concluded  and  either  par^  desires  special 
Instructions  to  be  given  to  the  Jury,  such  In- 
structions shall  be  reduced  to  writing,  num- 
bered, and  aigned  by  the  party  or  his  attoz^ 
sey  asking  the  same,  and  delivered  to  the 
court?  ThB  Suprane  Court  ot  Kansas,  In 
construing  13iis  same  statute^  has  hdd,  tn 
Douglass  V.  Oeller.  4  Pae.  10S9:  *1d  a  tri- 
al by  a  jury  it  la  the  duty  of  the  court  to 
Instruct  the  Jury  on  auestlona  of  law  he 
deems  applicable  to  the  ease  as  made  by 
flie  pleadh^  and  erldenoe;  and,  If  a  par- 
ty desires  other  m  dlflerettt  instructions,  be 
must  make  his  request  in  writing  for  them, 
as  provided  by  secUon  276  of  the  Ood&  If 
no  audi  xeqneat  Is  made,  flie  Instructions  | 
given  stand  as  the  law  of  the  case  for  Out  | 
trial.  A  jud^ent  will  not  be  reversed  In 
this  court  on  the  ground  that  the  trial  court 
should  have  glvm  other  or  different  Instruc- 
tions, when  a  request  in  writing  for  sudh 
Instmctlon  was  not  made  on  43ie  trlaL"  In 
Taya  v.  Carr,  14  Paa  45(^  the  Suj^mne 
Court  of  Kansas  held  that:  "When  a  par*  ' 
ty  to  an  action  desires  special  Instructions 
to  be  given  to  the  Jury,  such  Instructions 
shall  be  reduced  to  writing  and  delivered 
to  tiie  court  It  la  no  error  to  refuse  to  give 
an  instruction  orally  requested  of  the  wort" 
In  Horlsette  v.  Howard,  68  Pac.  TC6,  the 
Supreme  Court  of  the  same  state  held: 
Tnie  refusal  of  a  requested  Instruction,  not 
signed  by  flie  party  asking  it  as  required 
by  section  275  of  the  CtvU  Code,  is  not  a 
ground  of  error."  Hence,  under  tbe  provi- 
sions of  our  Code,  before  a  party  can  avail 
himself  of  any  omission  by  the  court  to 
Instruct  the  Jury  npon  a  given  point;  whldi 
is  not  covered  1^  the  general  Instructions  of 
the  court  euch  party  must  at  the  cmcln- 
slon  of  the  evidence,  deliver  to  Ute  court 
spedal  Instructions,  and  such  tnstmctilons 
must  be  reduced  to  writing,  numboed,  and 
signed  by  the  party  or  his  attotner. 

Lastly  It  Is  contended  1^  the  plaintiff  In 
error  that  the  value  of  the  cattle  was  not  es- 
tablished by  competent  i»oof,  and  that  thA 
verdict  of  the  Jury  la  exceastve^  Neither  of 
these  contentions  Is  well  taken.  The  evi- 
dence of  the  defendant  disclosed  the  tect 
that  he  had  been  engaged  in  farming  for  i 
48  years,  and  that  during  said  period  he  had 
been  dealing  in  cattle,  and  was  familiar 
with  the  price  of  cattle  In  that  neighbor- 


hood. He  was  certainly  compact  'to  testl- 
^  on  the  question  of  value,  and  tiiere  was 
no  ennr  tn  admitting  hte  testimony.  Tbm 
same  Is  true  of  the  testimony  of  the  witness 
Gonnally,  and  the  other  witnesses  who  testi- 
fied on  tbe  queetton  of  value.  We  Uilnk  the 
evidence  fully  warranted  the  finding  of  the 
Jury,  and  that  the  verdict  Is  not  excessive. 
Finding  no  ertor  IB  the  reoord,  the  Judg- 
ment of  the  district  court  Is  affirmed.  All 
tbe  Justices  concurring,  txoBpt  BukwibiA 
who  tried  tbe  case  below,  not  slttlnc. 


CHICAGO  XJVB  STOCK  COMMISSION  Oa 
T.  GOMMAIiLY. 

(Sajweme  Oonrt  ef  Okkhoma.   Sept  8,  1904.) 

■  TBuii— snPUUTions— iNsranonoRs. 

1.  A  stlpulatfon  between  parties  to  an  action 
In  respect  to  eridence  should  receive  a  Mr  and 
reasonable  constraction,  so  as  to  carry  intO' 
effect  the  asvarent  intention  of  the  parties,  and 
one  that  will  promote  a  fair  trial  on  the  merits 
of  the  cause. 

2.  Before  this  ooart  will  review  the  carrtiet- 
ness  of  instructions  given  bj  the  trial  court, 
the  record  oiuit  affirmatlvdr  show  an  exception 
to  tiie  givinc  of  such  Inatructions  at  die  time 
they  were  ghtn. 

3.  Where  tin  court  has  generally  Instroeted 
the  Jury  on  qoeationB  of  law.  It  is  no  ground 
for  a  reversal  of  tbe  cause  that  the  court  omit- 
ted to  give  special  Instrnctlona,  where  tliey  w«e 
not  requested  by  either  party. 

4-  Under  the  provleions  of  our  Code,  before  a 
party  can  avail  hhnself  of  any  omission  by  the 
court  to  Instruct  the  Jury  npon  a  given  point 
which  li  not  covered  by  the  general  instnictionfl 
of  the  court,  such  par^  must,  at  the  condnalon 
of  the  evidencei  ddiver  to  the  court  special  in- 
Btmctlons,  and  such  instructions  must  be  re* 
duced  to  writing,  nombered,  and  signed  by  tiie 
party  w  Us  attorney. 

(Syllabus  by  the  Court) 

E^rror  from  District  Court,  Pottawatomie 
County;  before  Justice  B.  F.  Burwell. 

Action  by  the  Chicago  Live  Stock  Commis- 
sion Company  against  Joseph  Connelly. 
Judgment  for  defendant  and  plaintiff  brings 
error.  Affirmed. 

T.  Q.  Cutllp  and  McLaln  Taylor,  for  plain- 
tiff  in  error.  B.  B.  Blakencty.  for  defendant 
In  errw. 

HAINER,  J.  This  was  a  replevin  action, 
brought  by  the  Chicago  Live  Stock  Commis- 
sion Company  against  Joseph  Connelly,  to 
recover  tbe  possesBlon  of  1&  head  of  cattle,  of 
the  alleged  value  of  $223.  The  plaintiff  claim- 
ed to  he  the  owner  of  the  cattle  In  contro- 
versy by  virtue  of  a  chattel  mortgage  execut- 
ed by  Hines  ft  Hlnkley  to  It  which  mortgage 
included  these  and  other  cattle.  It  was  ad- 
mitted upon  the  trial  that  the  chattel  mort- 
gage was  a  valid  and  sqbslatiDg  moi^tgage, 
and  that  It  covered  the  cattle  In.. dispute. 
Tbe  defense  to  the  action  was  that  the  mort- 
gagors, HInes  ft  Hlnkley,  were  authorized  to 
sell  the  cattle  in  controvert  by  tS»  mortga- 

f  L  Bee  Stlpnlaflotti^  VoL  44.  Cent.  Dl»  I  tU 
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see,  tbs  Chicago  Lire  Stock  Gommlmion  Com- 
pany, and  that  pnrsaant  to  anch  authority 
the  mortgagora  aoUt  and  delivered  the  cat- 
tle In  controTersy  to  the  defendant,  who  pur- 
chased said  cattle  In  good  faith  and  ft>r  a 
ralnable  contdderatlon;  and  It  was  further 
clidmed  by  the  defendant  that  the  Chicago 
lire  Stock  CommlBston  Company,  mortgagee, 
had  knowledge  and  notice  of  sncta  sale,  and 
tliat  It  anbseqnently  raflfled  the  same.  The 
canae  was  tried  to  a  Jnry,  and  a  verdict  re- 
turned In  favor  of  the  defendant;  which  ver- 
dict was  approved  by  Oie  court,  and  ;Jndgment 
rendered  accordingly.  Motion  for  a  new  trial 
was  duly  filed  and  ovarrnled,  eaes/Oxm  re- 
served, and  the  cause  qipealed  to  tblfl  court 

The  facts  In  this  ease  are  substantially  the 
same  as  the  facts  in  the  case  of  Chicago  Uve 
StD<*  CommlsBbHi  GtMapany  v.  Jesse  Etx  (No. 
1,480)  78  Pac  81QL  and  the  same  questlMU  are 
raised  by  the  plaintiff  In  error;  this  cause 
having  beoi  tried  on  the  aame  Mpnlatlons 
between  the  parties,  the  same  letters,  and 
snbstantiaUy  the  same  oral  testlnKmy  eaa- 
cemlng  the  purdiase  and  value  of  the  cattle. 
Heoice  the  dedslon  in  tiiat  case  la  decisive  of 
the  questions  presented  fai  this  casa  See 
Chicago  Uva  Stock  Commission  Company  v. 
Fix  (No.  1,480;  decided  at  this  twm,  and  not 
yet  officially  r^rte^Q  78  Pac.  Sift  The  rec- 
ord falla  to  disclose  that  any  nc^tlons  were 
taken  to  any  <rf  the  InstmctlonB  that  were 
given  by  the  court,  and  hence.  If  a»y  flrror 
was  committed  In  the  burtmctlons,  it  Is  not 
available  In  this  oourt  This  oonrt  will  not 
review  the  correctness  of  instructions  given 
1^  the  trtal  court,  unless  the  recmrd  affirm- 
atlvely  shows  an  exception  to  the  givliv  at 
such  Instructlods  at  the  time  they  were  giv- 
en. However  we  are  of  the  opinion  that  the 
Instructlcms  as  they  appear  In  the  record  fair- 
ly and  correctly  state  tiw  law  of  the  case^  and 
tiiat  the  evMMoe  fully  sostalns  the  verdict 
and  the  Judgment  of  the  court 

Hence,  there  being  no  error  in'the  record, 
the  judgment  of  the  dl&trlct  court  is  affirmed. 
All  the  Justices  concurring,  except  BUR- 
waUi,  J.,  who  tried  the  case  in  the  oourt 
beknr,  not  sitting. 


AULTMAN-TAYLOR  MACHINERY  CO.  v. 
CALDWELL  et  al. 

(Snpnme  Onut  of  Ofctohoma.   Sept.  8,  190M 

nuxr-omiiBBAL-^mmsTAnaain. 

1.  When  a  cause  fs  diamlssed  for  want  of 
praeecutlon,  and  an  applicatlim  is  filed  to  ra- 
cat*'  such  order  and  reinstate  the  case  oa  the 
gronnd  of  unavoidable  casualty  which  the  party 
oould  not  have  reasonably  foreseen,  the  trial 
conrt  Bhonid  exerdse  a  wise  dlscreaon  in  the 
interest  of  justice;  and  when  It  clearly  appears 
by  affidavits  of  responsible  persons  that  the  par- 
was  Qnavoidably  absent  from  the  trial,  that 
defense  was  meiltorloaB,  that  he  appeared 
wlthlD  2S  mlantes  aftw  the  time  set  for  the 
trial,  and  before  court  adjonmed.  and  that  he 
was  absent  by  reowm-  <rf  the  lateness  of  a  train, 
which,  had  it  been  run  tm  schedule  time,  would 


have  enabled  him  to  carry  oat  his  intention  of 
arriving  in  the  courtroom  2  hoars  eariiCT  than 
be  did,  the  case  should  be  reinstated. 
(SyllaboB  by  the  Coert) 

Srror  from  District  Court,  Custcir  County; 
befoie  Justice  Clinton  F.  Irwin. ' 

Action  by  the  Aultman-Taylor  Machinery 
Company  against  J.  C.  Caldwell  and  Edward 
Kooch,  doing  busInesB  as  Caldwell  A:  Co. 
Judgment  tor  defendants,  and  plaintiff 
tnlngB  cnw.  Bevened.  ■'■ 

Blake,  Blake  ft  Beeks,  for  iMalntiff  In 
error.  Bdward  Blaich,  for  defendants  In 
error. 

BUKWULZi,  J.  This  case  was  dismissed 
tot  want  of  prosecution,  and,  on  appllcatiott 
du^  verifled,  tiie  trial  court  refused  to  r^ 
Instate  It,  and  hence  this  ai^>eal. 

The  attcmiey  for  appellant;  Hr.  B.  EL 
Blake,  resided  at  the  city  of  Ba  Reno,  and 
the  train  was  scheduled  to  leave  that  place 
for  Washita,  which  Is  four  miles  from 
Arapahoe,  the  county  seat,  at  8:40  a.  m., 
and  to  arrive  at  Washita  at  6H)6  a.  m.  on  the 
same  day,  making  it  possible  to  reaA  Arap- 
ahoe by  7  a.  m.  by  driving  from  Washita. 
On  the  morning  in  question  the  train  waa 
late,  and,  although  the  appellant's  attorney 
traveled  as  faat  as  be  reasonably  could, 
he  did  not  arrive  at  the  courtroom  in  Arap- 
ahoe until  9:2s  a.  m.,  and,  upon  making  in- 
quiry, was  informed  that  the  court  had  fin- 
ished the  business  for  the  day,  and  that  bis 
case  had  been  dismissed  some  10  minutes 
before.  Counsel  then  filed  an  ai^licatton  to 
reinstate  setting  up  all  of  the  tacts,  and  fur- 
ther showing  that  his  client  had  a  merito- 
rious defense,  and  that  appellant  was  ready 
for  trial.  The  application  was  overruled. 
We  think  It  should  have  been  granted.  Un- 
der all  of  the  circumstances,  counsel  bad 
allowed  himself  reasonable  time  to  arrive 
at  Arapahoe  for  the  trial*  and,  In  the  ab- 
sence of  any  showing  on  the  part  of  the 
appellee  to  the  effect  that  the  trains  were 
irregular  and  could  not  reasonably  be  re- 
lied upon  to  run  on  time,  the  showing  of 
the  appellant  must  be  taken  as  true. 

The  Judgment  of  the  lower  court  is  hereby 
reversed,  and  the  case  remanded  with  di- 
rection to  sustain  the  application  to  set 
aside  the  order  of  dismissal,  and  grant  a 
new  trial  at  the  cost  of  api^Ilee.  All  of  the 
Justices  concurring,  except  IRWIN,  J.,  who 
inreaided  at  the  trial  below,  not  sitting. 


TBRBITORY  ex  rel.  STEVENS,  Ca  Atty.,  v. 
BROWN.  Probate  Judge. 

(Supreme  Oourt  ot  Oklahoma.  S^t.  S,  ISOA.) 

MAITDAllOB— XSanES-HIXeHT  TO  JUST  IBUl.. 

1.  Where.  In  an  ori^nal  proeeedina;  in  man- 
damus in  this  court,  it  appears  from  the  petition 
of  the  relator  and  the  verified  answer  and  re- 
tarn  of  the  respondent  that  a  disputed  question 
of  fact  most  be  tried,  and  the  respondent  i» 
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entitled  to  a  trial  b;  jur?,  a  peremptory  writ 
-of  mandamua  will  be  denied,  and  toe  petition 
dlamtssed. 

Burford,  G.  J.,  and  Barwell,  3^  dissenting. 
(SyUabui  by  the  Court) 

Action  by  the  territory  of  Oklahoma  In 
mandamiu  on  the  relation  of  W.  O.  Stereos, 
county  att(»iie7  of  Oomanche  coontyt  against 
Warren  H.  Brown,  probata  jvdga.  Writ  de- 
nied. 

J.  G.  Bobberts,  At^.  Gen.,  and  W.  0.  8te* 
vena,  for  ^alnlUt.  H.  H.  Howard  and  O.  B. 
Amea,  for  defendant 

HAINSat,  J.  This  is  an  original  proceed- 
ing In  mandamua,  brought  by  the  terrllXMT 
of  OUahwua  on  the  relation  of  W.  G.  8te> 
vena,  county  attorney  of  Gmnanche  county, 
agalikst  Warren  H.  Brown,  as  i^bete  Judge 
ot  the  county  of  GtKnancbe,  teirlbwy  of 
Oklahoma,  to  compel  the  said  d^endant  as 
Bucb  probate  Judge,  to  report  to  tlie  board  of 
county  commlaslonera  all  fees  receired  and 
collected  by  blm  in  entering  town  sites  and 
^nveylng  the  same  to  the  occupants  tbweof 
under  and  by  rlrtue  of  ttte  federal  statute, 
and  at  the  same  time  to  require  him  to  pay 
into  the  counly  treasury  all  fees  received  by 
him  In  such  matters  in  excess  of  the  amount 
allowed  him  by  the  statutes  of  this  territory 
as  his  annual  salary  as  probate  Judge  of  said 
county.  The  respondent  has  filed  an  answer 
and  return,  duly  verlfled.  which  traverses 
all  the  material  allegations  contained  In  the 
petition  of  the  relator,  and  clearly  raises  an 
issue  of  fact  upon  which  the  respondent  ta 
entitled  to  a  trial  by  Jury.  This  case  fftUs 
clearly  within  tbe  rule  announced  by  this 
court  In  the  cases  of  Teirltory  ex  rel.  Gros- 
by  r.  Cnim,  18  Okl.  9.  73  Pac  297.  and  Fin- 
ley  T.  Territory,  12  Okl.  621,  78  Pac  273. 
The  petition  for  a  peremptory  writ  of  man- 
damus la  therefore  denied,  and  tbe  case  is 
dismissed.  All  Hie  Justl(»s  concurring,  ex- 
cept BUBFORD,  a  J.,  and  BUBWBLI^ 
wbo  dissent 


RICHARDSON  et  al.  v.  PENNY. 
<Bopreme  Court  of  Oklahoma.    Sept  8,  1904.) 

AFPEAIi— BEVIEW^WXIOHT  OF  IVIOlNOn. 

1.  Where  the  issue  upon  a  petition  for  new 
trial  on  the  grounda  of  newly  discovered  evi- 
dence la  tried  to  the  court  and  there  Is  ample 
evidence  to  support  the  finding  of  the  court,  this 
court  will  not  dliturb  the  finding  upon  the 
weight  of  the  evidence. 

(Syllabus  by  the  Court) 

EJrror  from  District  Court,  Noble  Gonnty; 
before  Justice  Bayard  T.  Halner. 

Action  by  F.  A.  Bichardaon  and  others 
against  tlllsha  Penny.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Affirmed. 

H.  B.  Martin,  for  plaintiffs  in  arrw.  Jobn 
Devraeox,  for  defoidant  in  error. 

BURFORD,  C.  J.  This  is  a  proceeding 
brought  pui-auant  to  section  4200,  St  1893,  to 


secure  a  new  trial  In  a  cause  tried  and  de- 
termined in  the  district  court  of  Noble  coun- 
ty, and  subsequently  affirmed  by  this  court 
Richardson  et  al.  v.  Penny,  10  Okl.  32,  61 
Pac.  584.  The  action  was  commenced  by 
petition.  In  which  It  Is  alleged  that  new  evi- 
dence material  to  tbe  Issues  in  said  cause, 
and  which.  If  Introduced,  would  probably 
change  tbe  results,  has  been  discovered  since 
the  trial,  and  which  with  reasonable  dlli- 
gmce  the  plaintiffs  could  not  have  dlscov- 
wed  before.  Issues  were  formed,  and  tbe 
cause  tried  to  the  court,  and  after  a  full  and 
thorough  Investigation  of  the  cause  alleged 
for  a  new  trial  the  court  found  tor  ttie  de- 
fendants, and  denied  said  petition.  Tbe 
plaintiff  below  brings  the  case  here  f(w  re- 
view, and  alleges  that  the  trial  court  exreA 
In  not  snstalnlng  the  application  and  grant- 
ing a  new  triaL  No  q>eclflc  error  Is  iwlnted 
out  All  the  evidence  offered  by  the  plain- 
tiffs In  tbe  court  below  was  admitted,  and 
no  objection  was  made  to  that  offered  by 
the  defendant  The  only  contention  Is  that 
tbe  declslra  of  the  court  Is  not  sustained  by 
the  evidence,  and  Is  contrary  to  the  evidence. 
We  have  examined  Om  evidence,  and  fully 
concur  In  the  finding  of  the  trial  court 
There  was  no  sufficient  evidence  of  diligence 
to  warrant  the  court  In  granting  a  new  trial. 
The  so-called  newly  dlsoorered  eirtdence  waa 
only  cumulative,  and  was  uptm  a  question 
which  was  a  cwitrolllng  Issue  In  the  case 
when  tried  originally.  Tbe  question  related 
to  what  waa  done,  and  who  was  present  at 
the  time  a  writ  of  restitution  was  attempted 
to  be  levied.  On  the  trial  of  tbe  cause  at  the 
first  trial  the  writ  was  Introduced  In  evir 
dence.  It  showed  who  tbe  officer  was  who 
levied  It  It  is  not  shown  that  any  ettort  was 
made  to  get  his  evidence  at  the  first  trial. 
Three  persons  testified  that  tbey  were  pre»- 
ent  when  the  levy  was  made,  and  no  Inquiry 
was  made  on  the  trial  to  elldt  from  them 
wbo  else  was  present  It  does  not  appear  tbat 
any  effort  was  made  to  discover  vrbo  was 
present  wbok  ttte  writ  was  levied,  or  any 
attempts  made  to  dlscovM'  the  facts  until 
after  the  trial,  and  tbe  cause  had  been  finally 
determined  against  the  complainant  Bea- 
sonable  diligence  requires  more  than  was 
here  shown.  He  should  bare  made  some 
showing  of  dlligoice  other  than  that  he  did 
not  know  who  was  there  at  the  time  the  writ 
was  levied.  This  Information  was  easily  ol^ 
talnable  dtiber  before  or  at  tbe  first  trlaL 

Counsel  fiir  plaintiff  In  mor  complains 
tbat  by  errors  and  mistakes  his  client  has 
become  liable  for  large  sums  in  damages^  ana 
for  continuous  liablU^  on  obligations  to  pay 
rent  for  her  own  prc^erty.  and  tbat  the  re- 
sults demand  the  exercise  of  extraordinary 
powers  by  the  court  If  this  be  true,  then. 
Indeed,  It  is  unfortunate^  and  thire  should 
be  some  reuonable  means  of  escape.  But 
we  might  suggest  that  bad  tbe  plaintiff  in 
good  faith  surrendered  possession  according 
to  the  terms  of  her  bond  and  pursuant  to  tbe 
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Judgmrat  of  the  court,  the  liability  would 
bare  been  terminated,  and  the  court  In  a 
proper  proceeding  would  hare  awarded  her 
that  which  was  her  own.  Bnt  this  la  prob- 
ably one  of  the  seTeral  mistakes  that  comisel 
now  concedes.  We  cannot  disturb  the  find- 
ing npoD  the  we^ht  of  the  evidence.  There 
Is  ample  evidence  to  sustain  the  trial  court 
The  Judgment  of  the  district  court  of  Noble 
county  is  affirmed,  at  the  coats  of  plaintiffs 
in  error.  All  the  Justices  concur,  except 
HAINBR,  3^  wbo  tried  the  case  below,  not 
sitting. 


COTTON  et  ox.  t.  JOHN  DBBRB  PLOW  00. 
(Supreme  Court  of  Oklahoma.   Sept  8,  1904.) 

XOXmoOTUBU  NOTE— IZinOGBIfT  PUBCHASBB. 

1.  A  promissory  note  which  contains  the  fol- 
lowing  stipulation  In  relation  to  attorney's  fees, 
to  wit :  "It  ia  stipulated  by  the  parties  to  this 
note,  that  in  event  the  same  is  collected  by  an 
attorney,  or  by  any  proceedings  st  law,  an  at- 
torney's fee  coosisting  of  $10.00  and  ten  pet 
enat.  of  the  amomit  so  collected  sbaU  be  paid 
by  the  makers  hereof  to  the  holder  of  the  same," 
destroys  the  negotiable  character  of  the  instra- 
ment  and  thereby  makes  It  nonnegotiable. 

2.  A  nonnegotiable  instrument,  altnough  trans- 
ferred to  an  innocent  purchaser  before  maturity, 
and  for  a  valuable  consideration,  Is  subject  to 
all  the  l^al  defenses  which  ml^t  be  Interposed 
gainst  the  note  In  the  bands  the  onjglnal 
psyee. 

(Syllaboa  It  ^  Court) 

Error  from  Probate  Court,  Pawnee  Coun- 
ty; Geo.  T.  Graves,  Judge. 

Action  by  the  John  Deere  Plow  Company 
against  James  F.  Oot^  and  Jamie  Cotton. 
Jodgmoit  for  plaintiff,  and  defndants  bring 
enoT.  Beversed. 

UcGolre  ft  Clark,  for  plalntUb  In  errcw. 
Wrightsman  ft  Fnlton  and  H.  T.  Oonley,  ft>r 
defendant  In  error. 

HAINEI^  J.  This  was  an  action  brought 
by  the  John  Deere  Plow  Company  against  I 
the  plalntUb  In  error,  James  F.  Cotton  and  | 
Jamie  Cotton,  to  reoover  |200.  Interest,  and  | 
attom^B  fees  on  a  promissory  note,  execot-  i 
cd  by  James  F.  Cotbm  and  Jennie  Cotton  to 
George  B.  Wood  ft  Co.,  and  by  George  B. 
Wood  ft  Co.  sold  and  tranaforred,  before  ma- 
torlty.  for  a  vatuable  consideration,  to 
George  8.  Bonlsby,  and  thereafter,  and  b^ore 
matarltr,  fo'  ft  valnable  conalderatlim,  sold 
and  transferred  by  the  said  Sonlsby  to  the 
John  Deere  Plow  Company.  The  defend- 
ants' answer  consists  of  a  general  dedal,  and 
that  the  note  sued  on  was  without  considera- 
tion, and  was  procured  by  fraud  and  false 
representations.  Upon  ttie  Issues  thns  Join- 
ed the  cause  was  tried  to  the  court  without  a 
Jury,  and  Judgment  rendered  for  the  plaintiff 
in  accordance  with  the  prayer  of  the  petition. 
From  this  judgment  the  defendants  appeal. 

It  appean  from  the  record  that,  after  the 
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plaintiff  had  Introduced  its  evidence  and  rest- 
ed its  case,  the  defendants  offered  to  prove 
by  J.  F.  Cotton,  the  principal  defendant,  that 
the  note  sued  on  was  without  consideration, 
and  was  obtained  by  false  and  frandnlent 
r^resentationB.  To  the  Introduction  of  this 
testimony  the  plaintiff  objected  npon  the 
ground  that  the  testimony  Introduced  on  be- 
half of  the  plaintiff  showed  that  the  note  had 
been  transferred  before  maturity,  and  that 
it  was  lu  the  hands  of  Innocent  purchasers 
befora  maturity,  and  that  the  note  was.  In 
form,  a  negotiable  Instrument  This  objec- 
tion was  sustained  by  tlie  court,  to  which 
ruling  the  defendants  duly  excepted.  There- 
upon each  party  rested  his  case,  and  Judg- 
mmit  was  rendered  in  favor  of  the  plaintiff. 
Motion  for  a  new  trial  was  duly  filed,  over- 
ruled, and  exception  reserved;  and  the  de- 
fendants bring  the  case  here  for  review. 

The  cause  was  tried  on  the  theory  that  the 
note  sued  on  was  a  negotiable  Instrument 
This  was  clearly  erroneous.  The  note  con- 
tained the  following  stipulation  In  reference 
to  attorney's  fees,  to  wit:  "It  is  stipulated 
by  the  parties  to  this  note,  that  in  event  the 
same  is  collected  by  an  attorney,  or  by  any 
proceedings  at  law,  an  attorney's  fee  consist- 
ing of  $10.00  and  ten  per  cent  of  the  amount 
so  collected  shall  be  paid  by  the  makers  here- 
of to  the  bolder  of  the  same."  This  provi- 
sion clearly  destn^ed  the  n^tlabllity  of  the 
note,  and  the  case  falls  within  the  rule  an- 
nounced by  this  court  in  the  case  of  Ran- 
dolph T.  Hudson,  12  Okl.  516,  74  Pac.  W8. 
And  also  within  the  rule  announced  by  the 
Supreme  Court  of  California  In  the  case  of 
Adams  V.  Seaman  (Gal)  23  Pac.  63,  7  L.  R. 
A.  224,  and  Flndlay  v.  Potts  (Cal.)  63  Pac. 
694,  In  construing  the  Civil  Code  of  Califor- 
nia (section  30SS),  which  provides  that  "a  ne- 
gotiable Instrument  must  be  made  payable 
in  money  only,  and  without  any  condition  not 
certain  of  fulfillment"  Decisions  of  the  Su- 
preme Court  of  California  are  peculiarly  ap- 
plicable, for  the  reason  that  the  statute  of 
that  state  la  Identical  with  our  statute,  and 
these  decisions  of  the  California  court  are 
constructions  placed  npon  the  statnte  before 
its  adoption  by  the  Legislature  of  this  terri- 
tory. Manifestly,  one  of  the  essential  quali- 
ties of  a  negotiable  promissory  note  is  ab- 
solnte  certainty  as  to  the  sum  of  money  to  be 
paid,  a  certainty  which  must  appear  on  the 
face  of  the  note.  Therefore,  if  any  part  of 
the  amount  Is  dependent  upon  any  contin- 
gency, or  where  it  is  necessary  to  offer  proof 
other  than  the  Instrument  Itself,  the  negotia- 
ble character  of  the  Instrument  la  destroyed. 
In  other  words,  the  Instrument  must  not  con- 
tain any  condition  that  Is  not  capable  of  cer- 
tainty of  fulfillment  The  note  being  a  non- 
negotiable  Instrument  it  Is  subject  to  all  the 
legal  defenses  which  might  be  interposed 
against  the  note  In  the  hands  of  the  original 
payee.  And  hence  the  court  erred  in  refus- 
ing to  permit  the  defendants  to  prove  want 
of  consideration,  or  that  tlie  note  was  pro- 
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cured  by  false  and  frandnleot  r^menta- 
Uona. 

In  our  opinion,  the  question  Is  properly 
raised  and  presented  by  tbe  record.  Tbe 
Jndgmait  of  tbe  court  below  Is  tberefore  re- 
versed, and  tbe  cause  remanded,  wltb  direc- 
tions to  grant  a  new  trial,  and  proceed  la  con- 
sonance with  tbe  views  ber^  ezprened. 
All  tbe  Justices  concurring. 


BOYUE  T.  AUGUSTA  CAMP,  No.  7,429,  M. 
W.  A. 

(Supreme  Coort  of  CAlaboma.   Sept  S,  1904.) 

BBPLEVin— PLEAninO — OOBFOBATE  KXI8TKNCT — 
LEGAL  GAPA.CrrT  TO  SUE— EVIOBNCB— 
BBDSUVZBT  BORD— XSTOPPEL. 

1.  In  this  case  the  affidavit  of  replevin  de- 
scribed each  article  claimed,  and  then  eave  the 
total  valae  of  all.  Aft«  trial  Id  the  justice's 
court,  and  while  the  case  was  peadinx  in  tbe 
district  conrt,  the  plaintifC,  having  first  obtained 
leave,  filed  an  amended  bill  of  particulars,  in 
which  he  not  only  described  each  article  claim- 
ed, but  also  alleged  the  value  of  each.  Held 
chat,  in  all  of  the  circamstances,  tbe  mere  fact 
that  the  replevin  affidavit  failed  to  state  the 
value  of  eadi  article  wUl  not  Jnstlfr  a  reversal 
at  tke  ease. 

2.  The  words  "a  eorporatioo,"  appearing  In 
tbe  title  of  a  case  after  tbe  name  of  a  plaintiff, 
are  descriptive  of  the  plaintiff,  and  cannot  be 
constraed  to  be  an  allegation  of  incorporation. 

8.  When  the  contrary  does  not  appear  from 
tbe  face  of  tbe  petition,  a  plaintiff  ia  presumed 
to  have  tbe  legal  capacity  to  sue,  and  the  burden 
is  npon  tbe  defendant  In  tbe  first  instance  to 
show  that  such  capacity  does  not  exist  An 
objeetltm  that  one  has  no  legal  capacity  to  sue 
or  to  maintain  a  suit  goes  to  his  right  to  main- 
tain a  suit  at  all.  as,  for  instance,  that  he  is 
an  idiot,  an  Insane  person,  a  minor,  etc,  and 
does  sot  Include  the  objectioa  that  the  action 
is  not  prosecuted  In  tbe  name  of  tbe  real  party 
in  interest 

4.  A  Judgment  will  be  reversed,  ttecaose  the 
trial  court  excluded  evidence,  only  when  the  ap- 
pellate court  can  say  from  the  record  that  sacb 
party  was  probably  prejudiced  by  such  ruling, 

5.  A  defendant  In  a  replevin  salt  who  exe- 
cutes a  redelivery  bond  and  thereby  regains  poe- 
wssioo  of  the  property  In  controversy,  is  there- 
by estopped  from  denying  that  he  was  In  pos- 
session of  the  property  at  the  time  of  the 
commencement  of  the  action ;  bnt  he  is  not  es- 
topped from  proving  that  the  title  to  the  prop- 
erty is  in  a  third  party,  and  that  he  held  it  as 
Bgaut  for  sQc^  thlid  party  at  the  oonamencanent 
or  tbe  suit 

6.  Where  it  is  evident  from  an  eramlnatlon 
of  the  entire  record  that  a  Judgment  is  right 
technical  errors  which  do  not  affect  the  sob- 
Btontial  rights  of  tbe  parties  will  be  ignored. 

(Syllabus  by  the  Court) 

Srror  from  District  Coort,  Woodi  Ooanty; 
before  Justice  J.  L.  Pancoaat 

Action  by  Augnsta  Camp,  No.  7,42^  Mod- 
em Woodmen  of  America,  against  Harry 
Boyc&  Jndgmrait  for  plaiutUE,  and  defMid- 
ant  btingB  error.  Afllrmed. 

A.  O.  Towne.  for  plalntltf  In  enor.  Oow- 
glll  &  Dnnn,  for  defendant  In  error. 

BURWELL,  J.  This  action  was  orlglnaUr 
commenced  In  the  Justice's  court  and  ap- 
pealed to  the  district  court,  ^hore  jodgment 
was  rendered  for  tbe  plaintiff  tbr  tbe  recov- 


ery of  certain  band  instniments,  and  for 
costs.  A  number  of  assignments  of  error  are 
urged,  but  in  our  opinion  tbey  are  not  suffi- 
cient to  warrant  a  reversal.  The  affidavit 
of  replevin  failed  to  state  tbe  value  of  each 
instrument  and  no  bill  of  particulars  was 
filed  with  tbe  Justice;  but  when  tbe  case 
reached  tbe  district  court,  tbe  plaintiff,  after 
first  obtaining  leave,  filed  a  bill  of  particu- 
lars. In  which  be  set  out  all  of  tbe  facts  fully, 
and  la  which  be  described  and  stated  the 
value  of  each  Instrument  While  the  aflSda- 
vlt  of  replevin  was  somewhat  defective,  tbe 
bill  of  particulars  filed  in  tbe  district  court 
was  sufficient  aud  the  court  bad  a  rlgbt  In 
its  discretion,  to  allow  tbe  filing  of  pleadings, 
inasmucb.  as  the  case  was  taken  there  on 
appeal,  and  a  trial  de  novo  demanded,  and 
not  on  a  bill  of  exceptions. 

Tbe  defendant  moved  to  dismiss  tbe  ac- 
tion, because  the  plaintiff  was  not  a  corpora 
tion,  which  motion  was  overruled.  There 
was  no  error  in  this  ruling.  Tbe  plaintiff 
did  not  allege  that  tt  was  a  corporati<Mi.  It 
is  true  that  In  tbe  title  of  tiie  case  aE^»ear 
tbe  words  "a  corporation,"  after  tbe  name 
of  the  plaintiff,  but  it  baa  been  held  by  this 
court  that  these  words,  when  appearing  thus 
In  tbe  title  of  a  case,  are  merely  descriptive 
of  tbe  plaintiff.  Leader  Printing  Co.  v.  Low- 
ry,  9  Okl.  89,  59  Pac.  242.  Tbe  record  sbows 
that  tbe  plaintiff  was  not  and  In  fact  did  not 
claim  to  be,  a  corporation,  and  the  burden 
was  on  the  defendant  In  the  first  Instance  to 
show  that  it  had  no  legal  capacity  to  aoe. 
Leader  Printing  Co.  v.  Lowry.  supra.  A 
plaintiff's  legal  capadty  to  sue,  in  the  ab- 
sence of  some  showing  rither  in  the  petltkM 
or  by  the  defendant  will  be  presumed. 

The  plaintiff  In  error  also  Insists  that  plain- 
tiff had  no  right  to  maintain  the  action.  It 
is  evident  from  the  argument  filed  by  him 
that  be  Intended  to  raise  the  point  that  tiie 
case  was  not  being  prosecuted  In  the  name 
of  tbe  real  party  In  Interest  bnt  bis  objec- 
tion Is  insufficient  to  raise  this  question.  An 
objection  that  one  has  no  legal  capacity  to 
sue  or  maintain  a  suit  goes  to  his  right  to 
maintain  a  suit  at  all,  for  Instance,  that  he 
is  an  idiot  an  insane  person,  a  minor,  etc 
and  does  not  Include  the  objection  that  tbe 
action  Is  not  prosecuted  In  the  name  of  the 
real  party  in  interest. 

Tbe  plaintiff  in  error  also  complains  of  tbe 
exclusion  of  evidence  tending  to  show  that 
the  Instruments  in  question  were  the  prop- 
erty of  Carmen  Lodge  of  tbe  Modem  Wood- 
men of  America,  and  not  the  property  of  tbe 
defendant  in  error.  We  have  read  tbe  rec- 
ord, and  are  of  the  opinion  that  tbe  court 
afforded  the  plaintiff  In  aror  ample  oppor- 
tunity to  establish  that  fact  The  trial  court 
expressly  stated  during  the  trial  that  if  the 
plaintiff  In  error  could  show  that  the  prop- 
erty belonged  to  Carmen  Lodge,  be  might  do- 
so;  and  tbe  evidence  excluded  did  not  neces- 
sarily tend  to  estabUsb  the  contention  of 
plaintiff  in  error. 
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Tbe  defendant  In  iht  court  below  execnted 
a  r^Uvety  bond,  and  retained  possession 
of  tbe  property,  and  the  defendant  in  ^tar 
now  areaes  that  the  execution  of  that  bond 
estopped  hUn  from  offering  evidence  tending 
to  establish  that  the  property  belonged  to  a 
third  par^.  With  thia  theory  we  cannot 
agree.  Tbia  being  a  r^lerin  action,  he  conld 
prore  any  state  of  facta  which  would  defeat 
the  right  of  tbe  plalntUC  to  recoTer,  except 
that  he  conld  not  claim,  after  glTlng  the  re- 
delivery bond  and  securing  a  return  ot  the 
property  under  it,  that  he  was  not  In  posses- 
sion of  the  property  at  the  time  of  the  com- 
mencement of  the  action.  Jordan  v.  Johnson 
<Kan.)  42  Pac.  415;  Nye  t.  Weiss  (Kan.)  63 
Fae.  152. 

We  have  considered  all  of  the  questions 
raised,  and  are  of  the  opinion  that  the  Judg- 
ment of  the  lower  court  should  be,  and  Is 
hereby,  affirmed,  at  the  cost  of  appellant 
All  of  the  Justices  cmcurrlng,  exc^t  PAN- 
COAST,  J.,  who  presided  at  tbe  tHal  below, 
not  sitting. 


LB  BRETON  SWARTZBL. 
(Saprema  Court  of  Oklahoma.    Sept  3,  1904.) 
AFPEU— DISHlSSAZr-FAIXTTSE  TO  FELC  BBIIFB. 

L  Rale  6  of  the  rules  of  practice  of  this  court 
(71  Pac.  x),  requires  the  plaintiff  in  error  to 
■erre  a  brief  oa  counsel  for  defendant  In  error 
within  40  days  after  filing  h«  petition  in  error, 
and  at  the  same  time  to  file  15  copies  of  said 
brief  with  the  clerk  of  the  Snpreme  Court  In 
case  of  fallnre  to  comply  with  these  require- 
ments, the  court  may  dismiss  tbe  cause,  or  may 
reverae  or  affirm  the  judgment. 

2.  It  Is  not  the  duty  of  thia  court  to  search  a 
record  to  discover  errors  not  pointed  out  A 
jadgment  Is  presumptively  correct,  and,  In  the 
absence  of  a  brief  in  support  of  a  petition  in 
error,  this  court  wlU  generally,  in  civil  causes, 
rely  upon  snch  presumption  and  dismiss  the  ap- 
peal. 

&  A  Cailure  to  file  a  brief  Is  a  waiver  of  tbe 
ngbt  to  be  heard  on  appeaL 
(ByUabus  by  the  Court) 

Brror  from  Probate  Conrt,  Canadian  (Joun- 
ty;  J.  I.  Phelps,  Judge. 

ActlfHi  between  Henty  Le  Breton  and  J.  R. 
Swartsel.  From  the  Judgment,  Le  Breton 
brings  error.  Dismissed. 

J.  W.  Clatk,  for  plaintiff  In  error.  A.  M. 
Baldwin,  for  def«idant  In  error. 

BURFORD,  C.  J.  This  cause  appears  to 
be  an  appeal  from  a  Judgment  of  tbe  probate 
conrt  of  Canadian  county.  There  are  no 
briefs  on  file.  Tbe  petition  In  error  Is  ac- 
companied by  a  transcript  of  the  record. 
There  Is  no  bill  of  exceptions  or  case-made. 
Tbe  transcript  contains  several  motions,  ob- 
jections, and  other  papers  on  file  in  tbe  cause, 
which  are  no  part  of  the  record,  and  could 
only  be  made  so  by  bill  of  exceptions  or 
case-made.  The  record  contains  no  exer- 
tion to  tbe  final  Judgment  of  the  probate 

5s.  See  Amal  and  Brror,  voL  I,  Cant  Die.  H 


court,  and  there  was  no  motion  for  a  new 
trial  <«■  review  In  the  trial  court 

The  rules  of  this  court  require  a  plalatUT 
in  error  to  serve  a  brief  on  counsel  for  de- 
fendant in  error  within  40  days  after  the  pe- 
tition In  error  Is  filed,  and  at  the  same  time 
to  file  15  copies  of  his  brief  with  the  cleriic 
of  the  Snpreme  Court  The  purpose  ot  a 
brief  Is  to  point  out  and  specifically  designate 
the  alleged  errors  relied  np(Hi  for  a  reversal 
of  the  Judgment,  and  It  Is  the  duty  of  per- 
sons bringing  cases  Into  this  court  to  afflrm.- 
atlvely  show  error  in  the  record.  Judgments 
of  courts  of  record  are  presumptively  regular 
and  valid,  and,  where  no  error  is  pointed  out 
or  made  to  affirmatively  ai^ear,  an  an^i- 
late  court  wlU  ordinarily  rely  vpoa  such  pre- 
sumptiMi  of  regularity  and  dismiss  the  ap- 
peal. 

It  is  not  the  dutr  of  an  appellate  court  to 
search  the  record  for  the  purpose  of  discover- 
ing error.  While  It  may  waive  the  filing  of' 
a  brief,  and  may  review  any  errors  contained 
In  a  record,  whether  pointed  out  or  net,  it  is 
not  required  to  do  eo,  and  genoally  wHI  not . 
assume  snch  burdens. 

The  failure  of  a  plaintiff  In  error  to  file  a- 
brief  in  support  of  Ids  petition  in  error  Is. 
a  waiver  of  hla  richt  to  be  heard  In  ttis  ap- 
pellate court 

The  appeal  la  dismissed,  and  the  cause  re- 
manded to  the  trial  court  All  the  Justices 
concur. 


STALLARD  t.  HAGAR  et  at 
(Supreme  Court  of  Oklahoma.    Sept  8,  1904> 
APPEiX— OISUISSAIi— TAILUBB  TO  WILK  BBinrS. 

1.  Where  a  plaintifE  in  error  In  a  civil  action 
fails  to  file  briefs  as  required  by  rule  fl  of  the 
rules  Of  practice  of  this  court  (71  Pac.  z),  the 
appeal  will  be  dismissed  00  motion  (tf  defendant 
In  error. 

(ByiUbns  by  th*  Conrt) 

Error  from  Probate  Cktnrt,  Pawnee  CkH»- 
ty;  G.  T.  Graves,  Judges 

Action  by  F.  M.  Stallard  against  William 
0.  Hagar  and  others.  Judgment  for  defrad- 
ants,  and  plaintiff  brings  error.  DitKnlased. 

Robert  A.  Lowry,  for  plaintiff  Id  error. 
Btddlson  ft  Baglelxni,  for  defmdanta  in  o 
ror. 

BEAUCHAMP,    J.    This   la   an  action 

brought  by  the  plaintiff  in  error  against  tbe 
defendants  in  error  In  the  probate  court  of 
Pawnee  county  to  recover  the  gum  of  $286.90, 
to  reimburse  him  for  money  paid  upon  a 
Ju^ment  of  tbe  district  court  of  Payne  coun- 
ty rendered  upon  an  appeal  bond  signed  by 
the  plaintiff  In  error  as  surety.  Affidavits 
for  an  attachment  and  garnishment  were 
filed,  writ  of  attachment  and  garnishee  sunir 
mons  Issued,  and  upon  motion  the  court  va- 
cated and  set  aside  the  garnishment  proceed- 
ings, and  discharged  tbe  garnishee.  Subse- 
quently a  demurrer  to  the  petition  was  beard, 
and  sustained  by  tbe  court  exceptions 
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saved  by  plaintiff  In  error,  wbo  brings  case 
bere  upon  petition  In  error  and  transcript  for 
rcTiew. 

It  Is  not  disclosed  by  the  record  that  any 
final  judgment  was  rendered  In  said  canse. 
It  also  appears  tbat  plaintiff  In  error  has 
filed  no  briefs.  The  defendant  In  error  Wil- 
liam O.  Hagar  moves  tbls  court  to  dismiss 
the  appeal  becanse  briefs  were  not  filed  within 
40  days  after  filing  of  the  petition  In  error, 
as  required  by  rule  6  of  the  rules  of  practice 
of  this  court  (71  Paa  z),  service  of  which  md- 
tlon  was  accepted  by  attorney  for  plaintiff  In 
error  on  the  11th  day  of  June,  19(H.  Rule  6 
of  the  rates  of  practice  of  this  court  reads  as 
follows:  "In  each  civil  cause  filed  in  this 
court,  counsel  for  plaintiff  In  enor  shall 
serve  his  brief  on  counsel  for  defendant  In  er- 
ror within  forty  days  after  filing  his  petltloD 
In  error,  and  shall  at  the  same  time  file  fif- 
teen copies  of  said  brief  with  the  <Aetk  of  the 
Supreme  Court  And  the  defendant  In  error 
shall  have  thirty  days  after  service  on  him 
of  plaintiff  in  error's  brief,  in  which  to  serve 
and  file  answer  briefs.  Proof  of  service  of 
briefs  must  be  filed  with  the  c\eA  of  this 
court  within  ten  days  after  service.  In  case 
of  failure  to  comply  with  the  requirements 
of  this  rule,  the  court  may  continue  or  dis- 
miss the  cause,  or  reverse  or  affirm  the  judg- 
ment" The  petition  In  error  was  filed  with 
the  clerk  of  this  conrt  on  December  28,  1903, 
and  plaintiff  in  error,  having  failed  to  file 
briefs  as  required  the  rule,  most  be  treat- 
ed by  this  conrt  as  having  abandimed  tbe  ap- 
peal. 

The  motion  of  the  defendants  In  error  to 
dismiss  for  failure  to  Ale  briefs  is  sustained, 
with  costs  to  plalntlfl  In  «tot.  All  tbe  Jos* 
tlces  concurring. 


OASSIDT  et  aL  v.  SALINE  COUNTY  BANK. 
(Supreme  Court  of  Oklahoma.    Sept  3,  1901.) 

FABTnEBSHIP— EXIffTEKCB— APPEAI^BKVnw 
— AUTHOBITT  07  PABTNEB. 

1.  Where  a  partnership  1b  disputed,  Its  exist- 
ence In  a  given  case  is  a  question  of  fact  to 
be  determined  by  the  court  or  jury ;  and  where 
luch  an  issue  Is  submitted  to  the  court,  and  the 
evidence  reasonably  sustains  the  court's  find- 
ings, such  findings  will  not  be  disturbed  by  the 
appellate  court 

2.  Where  the  evidence  Is  conflicting  on  the 
qaestion  as  to  whether  a  certain  act  of  a  part- 
ner was  witbin  the  scope  of  his  authority  or 
was  ratified  by  the  other  partner,  this  Is  also  a 
question  of  fact  for  the  determination  of  the 
court  or  jury,  as  the  case  may  be. 

3.  Any  act  done  by  a  partner  within  the  scope 
of  the  partnership  conferred  upon  him  la  bind- 
ing upon  all  the  partners  as  a  firm* 

4.  A  subsequent  ratification  of  an  act  by  one 
partner,  even  in  excess  of  the  scope  of  the  part- 
nership, is  equivalent  to  antecedent  authority. 
And  tniB  is  likewise  a  question  of  fact  for  the 
determination  of  the  court  or  jury,  and  Is  to 
be  determined  by  a  consideration  of  all  the 
circumstances  sommnding  the  particnlar  trans- 
action. 

(Syllabus  by  tibe  Court) 

f  t.  See  Partnerstalp,  toL  38,  Cent  Dig.  J!  190,  ». 


Brror  from  District  Court,  Pottawatomie 
County;  before  Justice  B.  F.  BurwelL 

Action  by  the  Saline  County  Bank  against 
Peter  Gasaidy  and  J.  UcFaddoL  Jtu^moit 
for  plaintiff,  and  defendAnts  bring  error. 
Affirmed. 

a  IL  Armlstead,  T.  O.  Oatl^  and  McLaln 
Taylor,  for  plaintiffs  In  esem,  B.  B.  Blate- 
n^,  tfx  defendant  In  error. 

HAINSB,  J.  This  was  an  actton  twom^t 
In  the  district  court  of  Pottawatomie  ooonty 
by  the  Saline  County  Bank  against  Casaldy 
ft  UcFadden,  a  flnu  composed  at  Peter  Cae- 
sldy  and  J.  McFaddoi,  to  recover  the  mm  of 
92fiOM7,  allied  to  be  doe  on  cotain  ow- 
drafts.  The  material  averments  In  tlie  peti- 
tion were  that  the  defendants,  Peter  Cassldy 
and  3.  McFaddoi,  were  partners,  ei^aged  In 
the  business  of  railroad  contracting  In  the 
state  of  Arkansas,  an^  while  so  engaged  in 
said  business,  said  firm  made  overdrafts  on 
the  plaintiff  bank  at  divers  times  during  the 
years  1887,  ISOS,  1899,  and  1900;  that  aald 
plaintiff  paid  aald  orordrafta  to  the  amount 
of  $2,773.70;  and  ttiat  thore  remains  due  and 
unpaid  m  such  overdrafts  the  sum  of  92,- 
006l77,  fbr  which  plaintiff  prays  judgment: 
To  this  petition  the  defendant  J.  McTadden 
filed  a  s^rate  answer,  under  oatii,  denying 
the  existence  of  a  partnership  between  Peter 
Oassidy  and  J.  IfoFadden,  and  also  d&oying 
each  and  every  allegation  contained  In  said 
petition.  Upon  the  Issues  thus  joined,  the 
canse  was  tried  to  the  court,  without  the  in- 
tervention of  a  jury.  The  court  found  the 
issues  in  favor  of  the  plaintiff  and  againat 
the  defwdant,  and  found  specially  In  its 
Judgment  that  the  defendants  Peter  Cassldr 
and  J.  lIcFadden  were  partners,  ^aged  in 
railroad  contracting,  as  set  forth  In  the  peti- 
tion; and  the  court  further  found  that  the 
plaintiff,  the  Saline  County  Bank,  shonld 
have  judgment  against  the  defendant  J.  Mc- 
Fadden  tor  the  sum  of  $1,666.90,  and  ent^ed 
judgment  accordingly.  From  this  Judgment 
the  defendant  J.  McFadden  a^ieals. 

It  Is  elauentary  that  whether  a  partnership 
exists  In  a  given  case  is  a  question  of  fact 
to  be  determined  by  the  court  or  jury.  In 
this  case,  a  Jury  having  been  waived  by  the 
parties,  it  was  for  the  court  to  detemtlne 
whether  or  not  under  the  evidence  adduced 
at  the  trial,  a  partnership  existed  between 
Peter  Cassldy  and  J.  McFadden.  Upon  this 
question  tlie  court  found  tbe  Issues  In  favor 
of  tbe  plaintiff  and  against  the  defendant. 
And  an  examination  of  all  the  evidence, 
which  Is  Incorporated  In  tbe  case-made.  In 
our  opinion  fully  Justifies  the  findings  of  the 
trial  court  upon  this  issue. 

The  court  having  found  that  a  partnership 
existed  between  Cassldy  and  McFadden,  the 
next  question  for  determination  was  whether 
or  not  the  action  of  Cassldy  In  transferring 
certain  moneys  from  the  account  of  Cassldy 
&  McFadden  to  tbe  account  of  Cassldy  was 
within  the  scope  of  the  partnership.  Whetb- 
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»r  a  partner  acts  wltbtn  the  scope  of  tbe  part- 
nership Is  likewise  a  question  of  fact  toe  the 
determination  of  the  conrt  or  Jury,  as  the 
case  may  be.  In  Irwin  t.  WllUar,  110  U.  3. 
499.  4  Snp.  Ct  160.  28  li.  Ed.  225,  Mr.  Jus- 
tice Matthews,  In  the  course  of  the  opinion, 
used  the  following  lan^age:  "The  llablll^ 
of  one  partner  for  acts  and  contracts  done 
and  made  by  his  copartners  wltbont  his  ac- 
tual knowledge  or  assent  Is  a  question  of 
agency.  If  the  authority  is  denied  by  tbe 
actual  agreement  between  the  partners,  with 
notice  to  the  party  who  claims  under  It,  there 
Is  no  partnership  obligation.  If  the  contract 
of  partnership  Is  silent,  or  tbe  party  with 
whom  the  dealing  has  taken  place  has  no  no- 
tice of  Its  IlmltatlonB,  the  authority  for  each 
transaction  may  be  Implied  from  the  nature 
of  the  business,  according  to  the  usual  and 
ordinary  course  In  which  It  Is  carried  on  by 
those  engaged  In  It,  in  tbe  locality  which  Is 
its  seat,  or  as  reasonably  necessary  or  fit  for 
Its  succeesfu)  prosecution.  If  It  cannot  be 
found  In  that,  It  may  still  be  Inferred  from 
the  actual,  though  exceptional,  course  and 
conduct  of  the  business  of  tbe  partnership  It- 
self, as  p^Bonally  carried  on  with  the  knowl- 
edge, actual  or  presumed,  of  the  partner 
sought  to  be  charged." 

It  seems  to  us  that  tbe  trial  court  was  also 
waznuDted  In  finding  from  the  erldence  that 
M(^adden  not  only  had  knowledge  of  tbe 
fact  that  the  deposit  had  been  transf^red 
from  the  account  of  Cassldy  &  McFadden  to 
the  account  of  Cassldy,  but  thpt  he  ratified 
such  act  after  having  such  knowledge;  and 
the  law  is  well  settled  that  the  subsequent 
ratification  of  the  act  of  one  partner,  even 
In  excess  of  tbe  partner's  authority,  Is  equlra- 
\&jt  to  antecedent  authority.  22  A.  &  R  Enc. 
Law  (2d  Ed.)  136;  McGahan  v.  Bank  of  Ron- 
dout,  166  U.  8.  218,  15  Sup.  Ct  847.  89  L.  Ed. 
403. 

In  our  opinion,  every  question  presented 
by  tbe  record  iuTOlved  an  issue  of  fact  which 
WBM  submitted  to  the  court  below,  and,  haT- 
ing  been  found  and  determined  against  tbe 
contention  of  the  plaintiff  In  error,  It  will 
not  be  disturbed  by  this  court,  there  being 
evidence  to  warrant  the  finding  of  the  trial 
court.  In  other  words,  the  existence  of  the 
partnership,  whether  the  funds  were  projh 
erly  transferred  from  the  account  of  Cas- 
sldy &  McFadden  to  the  account  of  Cassldy, 
whether  be  acted  within  tbe  scope  of  his  au- 
thority, whethw  McFadden  had  knowledge  of 
such  acts  and  conduct  and  subsequently  rati- 
fied tbe  samsv  were  all  questions  of  fact  to  be 
determined  by  tbe  trial  court,  and,  th^e  be- 
ing evidence  reasonably  tending  to  support 
each  and  all  of  these  findings  of  fact,  they 
are  conclusive  upon  this  court  No  estoppel 
was  pleaded  by  the  defendant  In  this  case, 
and  we  are  unable  to  perceive  bow  that 
question  could  arise  under  tbe  pleadings,  as 
th^  were  Joined,  and  the  facte  of  this  case. 

Finding  no  error  In  the  record,  the  Judg- 
meat  of  the  district  court  Is  affirmed.  All 


the  Justices  concurring,  except  BURWELL, 
J.,  who  tried  tbe  case  In  tbe  court  below*  not 
Btttlnc 


SLATE  V.  HENKLB. 
(Supreme  Court  of  Oregon.   Oct.  17,  1904.) 

ADHINISTBATOBS— inVXLin  APPOINTHBmV-AC- 
TION  BT  ADMTNISTE1.T0B— CLAIMS— SET -OFF— 
AOEQUATK  BEUEDT  AT  UW— ACCOUHTinO. 

1.  Where  decedeof  s  son  was  appointed  her 
administrator  by  an  order  void  for  want  of  ja- 
rlBdictioD,  he  was  entitled  to  set  off,  in  an  action 
asainst  him  by  the  rightful  administrator  subse- 
quently appointed  to  recover  for  the  conversion 
of  property  of  deceased,  such  sums  as  he  paid 
for  the  benefit  of  tbe  estate. 

2.  Since,  under  B.  &  a  Comp.  |  385,  an  ex- 
ecutor de  son  tort  is  responaible  only  to  de- 
cedent's legal  representative  for  the  value  of 
property  taken  or  removed  and  for  injury  caused 
by  Lis  interference  therewith,  and  in  an  action 
by  such  representative  is  entitled  to  prove  un- 
der the  general  Issue  in  mitigation  of  damages 
payments  made  by  him  In  the  ri^tful  course 
of  administration,  he  has  an  adequate  remedy 
at  law  to  recover  such  psyments,  and  Is  not 
entitled  to  maintain  a  bill  in  equity  against  the 
administrator  therefor. 

8.  Where  an  administrator  was  appointed  un- 
der a  void  orA&t,  be  was  not  entitled  to  recover 
from  the  estate  for  an  amount  paid  to  a  surety 
company  for  becoming  surety  on  his  bona» 
or  for  appraisers'  and  justices'  servlees  in  taking 
acknowledgments,  nor  for  services  rendered  by 
bim  or  hia  attorneys,  unless  such  services  were 
rendered  In  tbe  preservatitm  of  tbe  propwty  of 
the  estate,  and  were  CMidudve  to  Its  bmefit. 

4.  Where  an  administrator  was  amtointed  un- 
der a  void  order,  he  was  not  entitled  to  recover 
fees  from  the  estate,  since,  if  such  few  bad 
been  collected,  he  would  be  liable  to  account 
therefor  to  tbe  de  Jure  administrator. 

Appeal  from  Circuit  Court,  Linn  County; 
B.  P.  Boise,  Judge. 

Action  by  Porter  Slate  against  J.  B.  Hen- 
kle,  as  administrator  of  the  estate  of  Fran- 
ces Slate,  deceased.  From  a  judgment  in  fa* 
vor  of  defendant;  plaintiff  appeals.  Re- 
versed. 

Tbis  la  a  salt  to  recover  expenses  Incorred 
and  fees  chimed  to  bam  been  earned  In  tbe 
alleged  administration  of  a  decedmt's  estate; 
Frances  Slitte»  an  Inhabitant  of  Benton  coun- 
ty, died  intestate  therein  November  22.  189S, 
and,  having  left  real  and  phonal  propraty  In 
Linn  county,  the  conntr  conrt  tbiaeat,  on  Hay 
16,  1900,  appointed  her  son.  Porter  Slate,  the 
pistntUf  herein,  administrator  of  her  estate, 
who  gave  the  required  undertaking  and  re- 
ceived letters  of  adminlBtTatlon.  Thereafter 
the  Goonty  court  of  Benton  connty  appointed 
j.  IL  Hmkle,  the  defendant  herein,  adminls- 
trativ  of  Boch  estate,  who,  having  duly  quali- 
fied. Instltnted  a  suit  against  Slate,  and  se- 
cured a  decree  dischar^ng  blm.  Slate's  Es- 
tate^ 40  Or.  840,  68  Paa  808:  Henkle  there- 
upon began  an  actton  against  Slate  to  recovw 
$000  for  the  nse  of  sacb  real  property  and  tbe 
sum  of  $230.70  for  certain,  personal  property 
belonging  to  the  decedent's  estate,  whiidi  It 

f  1.  See  EzecutorB  and  AdMlnlstrators,  voL  1^ 
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was  alleged  he  had  coDverted  to  bis  own  use. 
Slate,  faSTliig  answered  In  euCb  action,  also 
filed  the  complaint  herein  In  the  nature  of  a 
cross-bill  In  equity,  alleging.  In  effect,  that, 
relying  upon  his  appointment  as  admlnlstra- 
tor,  and  acting  In  good  faltb,  he  sold  certain 
personal  proper^  belonging  to  the  decedent's 
estate,  realizing  therefrom  the  som  of  $191.96. 
and  that  he  bad  paid,  on  account  of  expenses 
Incurred  in  administration,  the  following 
sums:  Taxes  on  the  decedent's  proi>erty, 
fS;  to  a  surety  company,  for  responslblll^ 
aSBOmed  on  his  undertaking,  fSO;  to  apprais- 
ers, $6;  to  ]a8tlce*B  fees,  administering  oaths 
to  appraisers,  92;  to  baling  hay.  $14.S0;  to 
hauling  hay  to  market,  $0^;  to  storing  hay 
la  a  warebonse.  $S^;  and  to  attomeiy*B  fees. 
$100— a^regatlng,  $192.17;  that  he  was  oi- 
tltled  to  $100  for  aerrioe  performed  In  caring 
for  the  decedenfa  property  from  Hay  16, 
1900,  to  March  8,  1902;  and  that  he  bad  no 
plain,  adequate,  or  speedy  remedy  at  law. 
A  demurrer  to  the  complaint,  on  the  ground 
that  It  did  not  state  facts  saflBdent  to  con- 
stitute a  cause  of  salt,  was  oTerruled,  and, 
the  defendant  herein  declining  further  to 
plead  or  answer,  a  decree  was  rendered  re- 
quiring him  to  pay  the  sums  so  incurred  and 
demanded,  and  be  appeals. 

W.  R.  BUyen  and  L.  L.  Bwan,  tor  appel- 
lant 3.  O.  Wyatt  and  J.  J.  Wbltuer*  for  re- 
spondent 

MOORB,  a  J.  (after  stating  the  facte).  It 
Is  contended  by  defendant's  counsel  that 
Slate  had  an  adequate  remedy  In  the  law 
action  to  recoup  all  expenses  that  be  had 
legitimately  Incurred  In  relation  to  the  dece- 
dent's estate  by  alleging  such  facte  In  an  an- 
swer to  the  complaint  therein,  and  hence  an 
error  was  committed  In  overruling  the  demur- 
rer to  tbe  croBs-blll  and  In  rendering  the  de- 
cree herein.  Any  person  who,  without  au- 
thority, intermeddled  with  the  estate  of  a  de- 
cedent, by  doing  such  acta  as  properly 
belonged  to  the  office  of  an  executor  or  ad- 
ministrator, was  originally  denominated  an 
executor  de  son  tort,  who  could  be  sued  by 
the  legal  representative  of  the  deceased,  by 
a  creditor  of  the  estate,  by  a  legatee,  and.  If 
all  the  debts  were  paid,  by  a  distribute^  and 
waa  liable  to  tbe  extent  of  tbe  assete  which 
be  had  received.  11  Am.  ft  Eng.  Enc.  Law 
<2d  Ed.)  1842,  1851.  Our  stetute  baa  abolish- 
ed tbe  common-law  rule  which  made  one  who 
officiously  Interfered  with  tbe  property  of  a 
deceased  person  an  executor  de  son  tort  by 
depriving  creditors  of  the  estate  and  others 
of  tbe  remedy  which  they  anciently  possessed 
of  charging  the  intermeddler  aa  an  executor 
of  his  own  wrong;  but  the  latter  is  now 
made  responsible  only  to  the  legal  represen- 
tative of  tbe  decedent  for  the  value  of  all 
property  token  or  removed  and  for  all  Injury 
caused  by  bis  Interference  therewith.  B.  Sl 
C  Cofop.  {  SBB;  Butherford  v.  Thompson,  14 
Or.  236,  12  Pac.  8S2.  In  the  case  at  bar,  the 


Intestate,  at  the  time  9t  her  death,  not  being 
an  inhabitant  of  Linn  county,  the  county 
court  thereof  bad  no  Jurisdiction  of  tbe  snb-' 
Ject-matter  of  ber  esteto,  and  Ite  letters  of 
administration  Issued  to  Slate  were  therefore 
void.  Slate's  Estete,  40  Or.  849,  68  Pac  390. 
The  appointment  being  a  nullity,  Slate's  pos- 
session and  sale  of  the  personal  piv^rty  be- 
longing to  tbe  estate.  If  it  were  not  tcx  tbe 
immunity  afforded  by  our  statute,  amenillng 
tbe  common-law  rule,  would  have  rendered 
him  an  executor  of  his  own  wrong.  1  Ab- 
bott, Probate  Law,  f  497;  Bradley  t.  Gmh- 
monwealth,  81  Pa.  622.  He  undoubtedly  bad 
reason  to  believe  and  did  believe  that  bla 
appointment  was  valid,  and,  this  being  so, 
eroT  advantagB  tliat  an  executor  de  son  tort 
can  invoke  should  be  applied  In  bla  Iktot. 
Tbe  rule  Is  universal  that  snch  an  exectUor  la 
subject  to  all  the  liabilities  of  an  ordinary 
executor  without  being  entitled  to  any  of  his 
privileges.  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
1^1;  1  Woemer,  Am.  Law  of  Admiulatra- 
tlon  (2d  Bd.)  {  193;  1  Williams,  Bx'ra,  *216. 
Tbe  stetute  43  Bllz.  c  8,  so  far  as  material 
herein,  enacted:  **That  all  and  every  penon 
and  persons  that  hoeafter  shall  obtain,  re- 
celve^  and  have  any  goods  pr  d^te  of  any 
person  dying  intestate,  or  a  release  or  other 
discharge,  or  any  debt  or  duty  that  betonged 
to  the  intestete,  •  *  •  shall  be  charged 
and  chargeable  as  executor  of  his  own  wrong; 
and  so  far  only  as  all  such  goods  and  debts 
coming  to  bis  bands,  or  whereof  he  Is  re- 
leased or  discharged  by  such  administrator, 
win  satisfy,  deducting  nevertheless  to  and 
for  himself  allowance  *  *  *  of  all  other 
paymente  made  by  him,  which  lawful  exec- 
utors or  administrators  may  and  ought  to 
have  and  pay  by  the  laws  and  statutes  of  this 
realm."  4  Bacon,  Ah.  (Bouv.  Notes)  28.  Tbe 
enactment  of  this  stetute  probably  gave  rise 
to  the  rule,  adopted  by  courts,  that  Just  d^te 
of  a  decedent  which  have  been  paid  by  an 
executor  de  son  tort  according  to  their  legal 
priority  may  be  set  off  against  tbe  amount 
of  damages  for  which  his  intermeddling  has 
rendered  bim  liable.  11  Am.  ft  Eng.  Bnc. 
Law  (2d  Ed.)  1858;  Cook  v.  Banders  (8.  C) 
94  Am.  Dec  139;  Bennett  v.  Ives,  SO  Conn. 
329.  Mr.  Schouler,  in  bis  work  on  Bieontora 
and  Administrators  (section  188),  in  discuss- 
ing the  right  of  a  person  concerned  in,  bat 
not  tbe  legal  representattve  of,  a  decedent's 
estete,  to  be  credited  with  expenses  Incurred 
in  tbe  due  administration  thereof,  says:  "The 
acts,  moreover,  of  one  having  tbe  color  of  a 
title  or  a  claim  to  administration,  and  like 
a  widow,  next  of  kin,  legatee,  or  credttor, 
directly  interested  in  preserving  the  estate, 
are,  If  so  performed  that  the  rightful  allow- 
ance, share,  l^cy,  or  debt  of  the  custodian 
may  stand  as  Ind^ni^  for  the  transaction, 
treated  with  increasing  Indulgence,  in  con- 
trnst  wltb  those  performed  by  some  stranger 
who  officiously  Intrudes."  The  editors  of  the 
American  and  Riigllsb  Encyclopedia  of  Law 
(1st  Bd.  vol.  28,  p.  480),  in  deflnlDg  the  word 
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"roJimteer,"  say:  "A  person  wbo  giTM  bis 
servlceB  wiUiout  any  express  or  Implied  prom- 
ise of  remuneration  In  return  is  called  a  vol- 
unteer, and  is  entitled  to  no  remuneration 
for  his  services.  ,  *  *  *  Btit  a  person  wbo, 
tbongh  not  obliged  to  do  an  act  yet  bas  an 
Interest  In  doUig  It,  Is  not  neeeasarfly  a  vol- 
unteer." 

In  the  case  at  bar  It  will  be  remembn«d 
that  Blate  Is  a  son  of  the  deceased,  and  was 
chosen  administrator  of  her  estate  before 
Henkle  was  constituted  the  l^al  representa- 
tlve  thereof.  Slate's  mothar  having  died  In- 
testate, seised  of  real  property  In  this  state, 
he  thereby  became  invested  with  the  title  to 
a  share  thereof  (B.  ft  C  Gomp.  i  5577),  and 
also  to  a  part  of  her  personal  pn^rty,  after 
the  payment  of  ber  debts  and  the  dlstrlbntlon 
of  allowances  (Id.  {  6578),  and  la  directly  In- 
terested In  the  settlement  of  h^  estate,  and 
«itltled  to  be  credited  with  all  reasonable 
sums  paid  out  by  him  In  the  settlement  there- 
of that  resulted  In  a  benefit  thereto.  Ruther- 
ford T.  Thompson,  14  Or.  236,  12  Pac.  382. 
This  being  so,  It  remains  to  be  seen  whether 
or  not  he  bad  a  plain,  adequate,  and  complete 
remedy  at  law  for  the  recovery  of  the  sums 
so  imid  and  for  the  services  performed,  for, 
unless  such  redress  existed,  he  Is  not  pre- 
cluded from  resortlDK  to  a  suit  In  equity  for 
the  settlement  of  his  reasonable  demands. 
B.  ft  C.  Comp.  I  89a  Mr.  Woerner,  In  his 
rahiable  work  on  tbe  American  Law  of  Ad- 
ministration (2d  Bd.  {  196),  in  speaking  of  the 
right  of  an  executor  de  son  tort  to  recoup  in 
an  action  Instituted  against  him  by  tbe  ad- 
ministrator to  recover  compensation  for  the 
Injury  sustained  by  reason  of  his  Intermed- 
dling with  tbe  goods  of  a  deceased  person, 
says:  "He  may  prove,  however,  under  the 
general  Issue,  In  mitigation  of  damages,  pay- 
ments made  by  him  In  the  rightful  course  of 
administration,  because  it  is  no  detriment  to 
the  administrator  de  jure  that  such  payments 
were  made  by  the  executor  de  son  tort" 
Williams,  tn  his  work  on  Executors  (Amer- 
ican Notes  by  Randolph  &  Talcott,  vol.  1,  p. 
316),  in  discussing  this  subject  says:  "With 
respect  to  the  liability  of  an  executor  de  son 
tort  at  the  suit  of  the  lawful  representative 
of  the  deceased,  there  are  several  authorities 
to  show  that  If  the  rightful  executor  or  ad- 
ministrator bring  an  action  of  trover  or  tres- 
pass, the  executor  de  son  tort  may  give  tn 
evidence,  under  the  general  issue,  and  in  miti- 
gation of  damages,  payments  made  by  him 
la  the  rightful  course  of  administration,  upon 
this  ground:  that  the  payments  which  are 
thus,  as  It  Is  termed,  recouped  In  damages, 
were  aucb  as  tbe  lawful  executor  or  admin- 
istrator would  have  been  bound  to  make; 
and  therefore  It  cannot  be  considered  as  any 
detriment  to  him  that  they  were  made  by  an 
executor  de  son  tort"  To  the  some  effect, 
see  11  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  1352. 
Mr.  Chief  Justice  Lord,  in  Rutherford  v. 
Thompum,  14  Or.  236,  12  Pac.  382,  in  discuas- 
Ing  the  effect  of  oor  statute  aaieudlng  tbe 


comnron-law  rule,  and  of  the  right  of  an  ex- 
ecutor de  son  tort  to  be  credited  with  pay- 
ments which  he  may  have  made  that  are 
tantamount  to  a  due  administration  of  a 
decedent's  estate,  says:  "The  person  wbo 
intermeddles  with  the  goods  of  tbe  deceased 
Is  now  <NQly  responsible  to  answer  in  an  &c> 
tion  to  the  rightful  »ecutor  or  administrator. 
And  whether  we  consider  the  intermeddler 
as  an  executor  de  son  tort  or  aa  a  wrongdoer, 
tbe  liability  to  respond  to  tbe  r^htful  exec- 
utor or  administrator  Is  the  same,  and  vCu- 
affected,  and  tbe  law  unchat^ed.  The  fiction 
of  office  may  be  gone,  but  tbe  unauthorized 
act  of  intermeddlli^  remains,  to  be  dealt  with 
judicially,  according  to  the  principles  of  right 
and  justice,  as  applied  by  the  law  in  such 
cases.  Now,  from  the  fact  that  the  inter- 
meddler with  tbe  goods  of  a  deceased  la  only 
liable  to  respond  to  the  rightful  executor  or 
admlotetratoT  for  the  value  of  tbe  goods,  etc., 
It  by  no  means  fotlows,  If  what  he  did  was 
of  benefit  and  not  injury,  to  the  estate— as 
the  payment  of  funwal  expenses,  or  debts  of 
the  deceased,  or  diarges  such  as  the  rightful 
representatlTe  might  have  been  compelled  to 
pay — ^be  would  not  be  allowed  to  show  the 
same  In  mltIgatl<Hi  of  damages  In  an  actl(m 
of  trover,  Instituted  by  such  executor  or  ad- 
ministrator. In  thus  compelling  him  to  ac- 
count with  only  the  rightful  reiH*esentatlTe 
the  statute  does  not  purport  or  undertake  to 
deprive  him  of  amy  pn^i^r^  or  legitimate  de- 
fense. Tbe  title  of  executor  de  son  tort  may 
be  repudiated,  but  tbe  Justice  of  tbe  law  will 
remain,  to  distinguish  between  acts  which  are 
beneficial  and  those  which  are  injurious  to 
an  estate:"  We  think  Slate  had  an  adequate 
remedy,  in  the  law  action  Instituted  by  Hen- 
kle against  him,  to  recoup  against  tbe  claim 
for  damages  caused  by  his  Intermeddling  all 
payments  ma  >  by  him  that  necessarily  con- 
duced to  tbe  beiiolit  of  his  mother's  estate. 
There  are  some  Items,  however,  in  bis  claim, 
as  disclosed  by  the  cross-bill,  that  could  never 
have  been  of  any  advantage  thereto.-  Thus 
the  snms  paid  to  the  surety  company  for  re- 
sponsibility assumed  on  Slate's  undertaking, 
and  also  the  appraisers'  and  Justice's  fees.. 
The  sum  paid  on  account  of  attorney's  fees 
was  no  advantage,  unless  the  service  render- 
ed was  in  preserving  the  property  of  the  es- 
tate; certainly  not  in  the  ordinary  settle- 
moit  thereof,  or  In  defending  in  the  former 
suit  Tbe  sum  of  $100  claimed  by  Slate 
should  not  be  allowed,  unless  his  service, 
like  that  of  his  attorneys,  was  performed  In 
preserving  or  caring  for  the  property,  result- 
ing in  a  benefit  thereto.  He  is  not  entitled 
to  any  sum  whatever  as  administrator's  fees, 
and  if  tbe  county  court  ap[)-<luting  him  bad 
allowed  and  be  bad  secured  the  sum  pre- 
scribed by  law  as  compraisatlon  in  such  cases, 
as  he  was  only  a  de  facto  representative  of 
the  decedent's  estate  the  de  Jure  administra- 
tor could  have  recovered  such  fees  from  htm, 
for  tbe  rule  is  almost  universal  that  an  of- 
fleer  de  facto  is  liable  to  an  officer  de  Jure 
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for  emoluments  of  ofBce  after  ouster. 
Tliroop,  Pub.  Officers,  »  256,  523,  663. 

The  conclusion  reached  is  not  In  contra- 
rection  of  the  opinion  announced  In  Oh  Cbow 
T.  Brockway.  21  Or.  440,  28  Pac.  384.  In 
that  case,  the  plalntlCTs  Intestate  having 
died  In  Douglas  county  under  such  clrcam- 
stancea  as  to  induce  the  belief  that  a  crime 
had  been  committed,  the  coroner  thereof  held 
an  inquest  upon  the  body,  which  he  caused  to 
be  burled,  having  found  thereon  a  certificate 
of  deposit  and  some  money,  which  he  took 
possession  of,  and  delivered  to  the  county 
treasurer,  who  placed  It  to  the  credit  of  the 
county.  The  county  court  of  Multnomah 
county  appointed  the  plaintiff  administrator 
of  the  decedent's  estate,  and  thereafter  the 
defendant,  having  been  appointed  adminis- 
trator thereof  by  the  county  court  of  Doug- 
las county,  received  from  the  county  treas- 
urer the  money  and  certlflcate  so  found.  The 
defendant,  having  secured  the  money  evi- 
denced by  the  certlflcate  of  deposit,  the  ad- 
ministrator first  appointed  commenced  an  ac- 
tion against  him  to  recover  the  sums  In  his 
possession,  which  It  was  alleged  he  had  con- 
verted to  his  own  use,  the  complaint  stating 
that  the  deceased  at  the  time  of  his  death  was 
an  Inhabitant  of  Multnomah  county.  The  an- 
swer denied  the  material  allegations  of  the 
complaint,  and  for  a  further  defense  stated 
the  facts  hereinbefore  detailed,  and  averred 
that  the  Intestate  died  an  inhabitant  of  Doug- 
las county,  and  the  coroner,  in  causing  his 
body  to  be  Interred,  incurred  an  expense  of 
(30.75,  which  sum  was  audited  and  paid  by 
the  county,  on  behalf  of  which  defendant  se- 
cured the  money  and  the  certlflcate  of  depos- 
it, and  that  $55  of  the  sum  so  received  had 
been  used  by  him  for  the  benefit  of  such  es- 
tate. A  reply  having  put  in  Issue  the  alle- 
gations of  new  matter  in  the  answer,  a  trial 
was  had.  resulting  in  a  Judgment  of  nonsuit; 
and  the  plaintiff  appealed.  In  reversing  the 
jud^ent.  Mr.  Chief  Justice  Strahan,  com- 
menting on  the  payments  alleged  to  have 
been  made  for  the  benefit  of  the  estate,  said: 
"The  defendant's  statement  that  he  had  paid 
out  certain  claims,  burial  expenses,  etc.,  can 
be  of  no  avail,  because  he  was  not  authorized 
to  make  such  payments.  The  law  required 
Douglas  coun^  to  pay  such  funeral  expenses, 
and  to  deduct  the  amount  from  the  moneys  in 
the  treasury  before  the  county  court  ordered 
them  paid  over  to  the  legal  representatives 
of  the  deceased  person.  If  It  neglected  to  do 
what  the  law  plainly  required,  the  defendant 
is  not  in  a. situation  to  either  assert  or  main- 
tain the  claim  of  Douglas  county.  It  must 
be  remembered  that  this  is  a  case  where  the 
public  officials  of  the  county  assumed  to  dis- 
pose of  the  moD^  of  a  deceased  person  onder 
and  by  authority  of  the  statute.  In  such  case 
all  the  essential  requirements  of  the  statute 
must  be  followed,  or  the  rights  of  the  l^al 
representative  to  the  fund  will  r^aln  un- 
affected." In  that  case  the  statute  made  it 
the  duty  of  the  county  court  of  Douglas  coun- 


ty to  deduct  from  the  money  deposited  wlib 
the  county  treasurer  all  expenses  incurred 
by  the  county  In  holding  the  inquest  and 
in  burying  tbe  body,  and  to  pay  the  remain- 
der to  the  reprosentative  of  the  deceased.  B. 
&  C.  Comp.  K  1097,  1698.  Such  expenses 
were  not  deducted  from  the  amount  deposited 
In  tbe  treasury,  but  the  entire  sum  was  de- 
livered to  the  defendant,  and  as  he  had  no 
right,  under  any  circumstance,  to  any  of  tbe 
money,  except  the  remainder  after  the  pay- 
ment of  the  expenses,  his  payment  thereof 
was  Illegal,  and  did  not  entitle  him  to  re- 
coup the  sums  paid  by  him.  In  the  case  at 
bar  Slate  was  interested  in  the  estate  of  bis 
mother,  and  therefore  not  a  volunteer,  and, 
as  he  could  have  Interposed  the  defense  in- 
dicated In  the  law  action,  an  error  was  com- 
mitted In  overruling  the  demurrer. 

The  decree  will  therefore  be  reveraed,  tbe 
demurrer  snstalned,  and  tbe  Gron-blU  dio^ 
missed. 


STATE)  T.  LBASIA. 

(Supreme  Court  of  Oregon.  Oct.  17,  1904.) 

CBIUINAI.  I.AW  —  EVIDENCE  —  WBTrrEIf  DOCU- 
MENTS—PBOOF  OF  KXTSTENCK— PABOL  EVI- 
DENCE AS  TO  CONTENTS — DIVOBCE— TIICB  Or 
TSBUINATION  OF  UABBUai  BELATION— AP- 
PEAL. 

1.  Under  the  direct  provisloD  of  B.  ft  C  C(hdp. 
{  548,  no  appeal  lies  from  a  decree  raidered  for 
want  of  an  answer. 

2.  Under  B.  &  O.  Comp.  f  615,  an  attempted 
appeal  by  defendant  from  a  decree  of  dlv<«x» 
rendered  for  want  of  an  answer  did  not  prevent 
the  decree  from  terminating  tbe  marriage  rela- 
tion on  the  date  it  was  entered,  and  hence  tbe 
divorced  wife  was  a  competent  witness  i^aiust 
her  former  husband  as  to  a  matter  arising  after 
the  decree  was  entered. 

3.  In  a  prosecution  for  murder  a  single  wit- 
ness testified  that  after  the  crime  accused 
showed  her  a  letter  written  by  accused  before 
the  crime,  which  showed  that  he  intended  to 
commit  It  The  witness  stated  that  after  she 
had  seen  the  letter,  and  accused  bad  read  It  to 
her,  accused  hid  it,  and  that  after  search  she 
had  been  unable  to  find  ic  Heldt  that  there  waa 
sufficient  evidence  of  the  existence  of  tbe  letter 
to  justify  the  admission  of  parol  proof  of  ita 
contents. 

4.  Under  B.  ft  C.  Comp.  f  693,  providing  that 
direct  evidence  of  one  witness,  wno  is  entitled 
to  full  credit.  Is  sufficient  proof  of  a  fact,  except 
usage,  perjury,  and  treason,  the  whole  question 
whether  the  fact  is  established  by  the  evidence 
of  such  a  witness  is  a  matter  for  the  jury, 
though  tbe  witness  may  be  contradicted  by  other 
witnesses. 

Appeal  from  Circuit  Court,  Multnomah 
County;  A.  F.  Sears,  Jr.,  Judge. 

M.  y.  Leasla  was  convicted  of  murder,  and 
appeals.  Affirmed, 

Dan  B.  Moiphy,  for  ejipellanb  Jobn  Man- 
nlDg.  DlBt  Attj^  tor  tbe  State, 

WOLTERTON,  J.  The  defendant  is  char- 
ged by  the  information  of  the  district  attor- 
ns with  the  crime  of  murder  in  the  first  de- 
gree, and  was  convicted  of  murder  in  tbe  seo 
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OQd.  At  the  trial,  Mrs.  Pauline  Leaala  being 
called  aa  a  witness  for  the  state,  defendant 
objected  that  she  was  incapacitated  to  testis 
against  him  without  his  consent,  because  the 
marital  relations  formerly  existing  between 
them  had  not  been  finally  severed  at  the  time 
the  events  occurred  about  which  It  was  de- 
sired that  she  should  bear  witness,  and,  the 
objection  being  overroled,  error  is  assigned. 

The  crime  with  which  the  defendant  Is  ac- 
cused was  committed  on  May  24,  1903.  Pre- 
ceding that,  on  the  18th  day  of  the  same 
month,  Mre.  Leasia  procured  a  decree  of  di- 
vorce sgainst  him  In  the  circuit  court  of 
the  state  of  Oregon  for  Multnomah  county, 
he  having  failed  to  appear,  or  answer,  or 
otherwise  plead  in  the  cause,  although  due 
service  of  summons  bad  been  had  upon  him. 
However,  on  the  15th  day  of  June  following, 
he  gave  notice  of  appeal  from  the  decree  to 
the  Supreme  Court,  and  filed  the  undertaking 
required  by  law  In  such  cases.  Mrs.  Leaala 
testified  relative  to  the  drcumstances  of  the 
homicide  occurring  on  the  date  as  charged 
and  events  that  subsequently  transpired,  and 
the  contention  of  counsel  for  defendant  is,  in 
purport,  that  the  decree  of  divorce  did  not 
operate  to  sever  the  marital  relations  of  the 
parties  until  finally  determined  upon  the 
appeal,  and  that,  under  the  existing  condi- 
tions, the  parties  were  to  all  Intents  and 
purposes  husband  and  wife.  Whatever  might 
be  the  effect  of  an  appeal  regularly  and 
duly  taken  In  suspending  or  Intermitting  the 
operation  of  the  decree  of  the  trial  court 
while  the  appeal  Is  pending  (a  matter  not 
necessary  for  us  to  decide  at  this  time).  It  Is 
perfectly  manifest  that  an  attempted  appeal 
where  none  lies  could  have  no  possible  effect 
upon  the  finality  of  the  decree  sought  to  be 
revised.  No  appeal  lies  from  a  Judgment  or 
decree  given  by  confession  or  for  want  of  an 
answer.  B.  /k  G.  Comp.  {  C48;  Fassman  v. 
Banmgartner,  8  Or.  469 ;  Smith  v.  Ellendale 
Mill  Co.,  4  Or.  70 ;  Trullenger  v.  Todd,  5  Or. 
36 :  Rader  v.  Barr,  22  Or.  495,  29  Pac.  889 : 
Askren  v.  Squire,  29  Or.  228,  45  Pac.  779. 
Having  failed  to  appear  in  the  divorce  pro- 
ceeding, Leaala  was  wholly  without  the  right 
of  appeal,  and  any  attempt  that  he  might 
have  made  In  that  direction  was  Ineffectual 
to  carry  the  case  to  the  higher  tribunal,  and, 
a  fortiori,  was  unavailing  to  disturb  the  final 
effect  of  the  decree  itself,  which  terminated 
the  marriage  as  to  both  of  the  parties.  B. 
&  C.  Comp.  {  516.  There  being  no  appeal, 
the  decree  became  operative  and  finally  effect- 
ive when  rendered,  so  that  the  objection  Is 
not  wel)  assigned,  Mrs.  Leasia  not  being  the 
wife  of  Leasia  at  the  time  of  the  occur- 
rence of  the  eventB  about  which  Inquiry  was 
made. 

This  leaves  but  one  other  question.  Mrs. 
Leasia  testified  that  Immediately  after  the 
homicide  the  defendant  compelled  her  to 
accompany  him  Into  the  woods;  that  while 
there  defendant  took  from  his  person  a  let- 
ter in  bis  ow"  handwriting,  written  prior  to 


the  homicide,  and  addressed  to  bis  peopie, 
which  he  read  to  her,  she  at  the  same  time 
looking  upon  the  writing  and  following  him 
as  he  read;  that  after  reading  the  letter 
he  bid  It  under  a  log  or  stump  near  by,  and 
they  shortly  left  the  place,  traveling  In  a 
circuitous  and  ol»cure  way  until  they  came 
to  a  bam,  where  the  defendant  was  appre- 
hended by  an  officer.  She  further  testified 
that  she  bad  since  made  diligent  search  for 
the  place  where  the  letter  was  hidden,  and 
for  the  letter  Itself,  but  had  been  unable 
to  find  either.  Thereupon  she  was  permit- 
ted to  give  evidence  of  the  contents  of  the 
tetter,  and  error  is  assigned  In  that  rela* 
tlon.  The  objection  Is  directed  not  so  much 
to  tbe  quantum  of  evidence  given  to  show 
the  loss  of  the  letter  preliminary  to  allow- 
ing parol  evidence  of  Its  contents  as  to  the 
sufficiency  of  the  testimony  to  establish  the 
fact  of  the  existence  of  snch  a  writing  at  any 
time,  it  being  Insisted  that  the  proof  must 
be  clear  and  convincing  in  that  regard,  or  else 
It  cannot  be  considered.  The  action  here  Is 
not  upon  the  Instrument  or  writing  Itself  as 
the  basis  of  the  right  of  recovery,  as  was 
the  case  In  Glllls  v.  Wilmington,  etc.,  R.  Co., 
108  N.  C.  441,  IS  S.  R  11.  1019,  cited  by 
counsel,  but  the  letter  Is  sought  to  be  ratah- 
llshed  as  an  Incident  In  the  proofs  of  the 
state  to  show  the  guilt  of  the  accused  through 
his  admissions.  If  the  letter  In  fact  exist- 
ed. It  contained  admissions  of  the  defend- 
ant as  to  his  preconceived  Intention  to  take 
the  life  of  the  deceased.  If  be  had  made 
tbe  tftatements  which  it  Is  said  to  contain  to 
the  witness  orally,  without  reading  from  or 
exhlbltlDg  fbB  letter,  there  could  be  no  ques- 
tion that  her  evidence  of  the  statements  would 
be  pertinent  and  competent  and  admissible 
for  what  they  were  worth,  and  It  would  not 
depend  upon  any  such  contingency  or  quali- 
fication as  that  it  must  be  clear  and  con- 
vincing But,  as  be  read  the  statements  to 
h^  from  a  letter  or  writing,  her  testimony  as 
to  what  was  contained  therein  becomes  sec> 
ondary  evidence,  which  she  Is  allowed  to  give 
after  showing  Its  loss.  Xow,  It  does  not  seem 
rcRsonable  or  necessary  that  to  be  admissible 
her  evidence  as  to  the  existence  of  such  a 
document  should  be  required  to  be  any  clear- 
er or  of  more  convincing  character  than  her 
evidence  as  to  its  contents.  Of  course,  thare 
must  have  been  a  writing  in  existence  before 
there  could  be  any  contents,  but  her  testi- 
mony that  she  saw  the  writing,  and  followed 
him  in  reading  it,  was  some  proof  of  Its  ex- 
istence, competent  to  go  to  the  Jury  as  to  the 
fact,  In  like  manner  as  her  testimony  as  to 
Its  contents.  The  statute  prescribes  that 
the  direct  evidence  of  one  witness  who  Is 
entitled  to  full  credit  is  sufficient  proof  of 
any  fact,  except  usage,  perjury,  and  treason 
(B.  &  C.  Comp.  i  693),  and,  the  credibility  of 
the  witness  being  for  the  Jury,  the  whole 
question  whether  the  fact  Is  established  be- 
comes a  matter  for  the  jury.  Nor  does  it 
change  tbe  Issue  that  tbe  witness  lsx»ntra- 
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dieted  by  other  wltnemee,  ttw  doty  of  the 
Jury  being  then  to  determine  who  Is  worthy 
of  the  greater  credit  The  entire  qnestlon  rel- 
ative to  the  existence  of  the  instrument  Is 
therefore  one  Cor  the  jnir  to  determine  ac- 
cording to  tte  we^t  or  preponderance  of 
the  testimooy  as  other  tects  are  determined, 
with  tide  qnaMflcatttm:  tbat  in  the  end  In 
criminal  eases  tlie  Jury  mnat  be  convinced 
beyond  a  reasonable  donbt  ct  the  guilt  of  the 
accused  before  they  can  convict 

Ending  no  error  In  Hie  record,  the  Jndg- 
ment  of  the  drcnlt  conrt  will  be  afllmied. 


FRAZIBB  et  al.  t.  WBSTBBN  UNION  TBL- 
BOBAPH  GO. 

(Bopremc  Oonrt  of  Oregon.   Oct  17,  1901.) 

nLKOBAPHB— f  AILUU  TO  DELITEB  MISBAaS— 

BianX  OF  ACTION  OF  A,DDBE8SEE. 

1.  The  addressee  of  a  telesram  can  maintain 
an  action  for  faUnie  to  ddiver  it  only  when 
the  company  lias  knowledge  t^iat  tt  is  for  his 
benefit 

2.  A  telegram  addreoed  to  a  firm  of  real  estate 
brokers^  as  follows :  "See  S.  Take  bis  last  of- 
fer. Wire  me  at  F." — did  not  show  that  it  was 
for  the  benefit  of  the  addrceacce.  and  hence,  In 
the  absence  of  any  other  notice  to  the  telegraph 
company  that  sutat  was  the  ease,  the  addressees 
could  not  sue  for  failure  to  deliver  it 

Appeal  from  Oircoit  Court;  Haiion  Conn^; 
Arthur  Tj.  Fraser,  Jodge. 

Action  by  P.  L.  Frazler  and  othm  against 
the  Western  Union  Tdegraph  Company. 
From  a  judgment  for  defendant,  plalntUfs 
ftpi^l.  Affirmed. 

The  plaintiffs  are  real  estate  brokers.  Some 
-time  prior  to  Febmary  18,'  1908,  two  furms 
were  listed  with  them  tor  sale,  designated 
In  the  record  as  the  "Sh^ard"  and  "Bchutte" 
farms,  under  an  agreement  with  the  owners 
that  plaintiff  were  to  receive  flOO  commis- 
sion on  the  tormer  and  ¥200  on  the  latter  If 
they  effected  a  sale.  About  that  time  they 
had  a  CDStomer  in  the  person  of  one  fi.  P. 
Weir,  who,  after  examlntog  the  property  and 
entering  Into  some  negotiations  with  the  own- 
ers, started  for  OaHfomla,  informing  the 
plaintiffs  that  he  wonid  advise  them  if  he 
concluded  to  take  the  property.  On  reaching 
Ashland  he  wrote,  signed,  and  delivered  to 
the  agent  of  the  defendant  at  that  place  for 
transmission  to  the  pbilntifls  the  tollovptog 
dispatch:  "Ashland,  Ore.,  Feb.  18,  '03.  To 
Frazler  &  Long,  Salem,  Ore.  See  Shepard. 
Take  his  last  offer.  Wire  me  at  Frisco.  B. 
P.  Woir."  The  message  was  sent  to  the  agent 
of  the  defendant  at  Salem,  who  received  It 
about  1:20  In  the  afternoon  of  the  day  It 
bears  date.  It  was  not  delivered  to  the  plain- 
tiffs, however,  mitll  some  five  days  there- 
after, by  reason  of  which  delay  they  claim 
tbey  have  lost  their  commission  on  the  sale 
of  the  prot>erty  referred  to,  and  therefore 
bring  this  action  against  the  company  to  re- 

1 1       lUegraphs  aad  TaleiAODaB,  voL  «,  C«t 
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cover  the  amount  of  such  commission  as 
damages  for  its  negligence  in  not  promptly 
dellTering  -the  message.  The  plalntlfCB  wwe 
nonsuited,  and  ai^teal. 

B.  P.  Bonham  and  Carey  F.  Martin,  for 
appellants.  C.  A  Dolph  and  Q.  Q.  Bingham, 
for  respondent 

BBAN,  J.  (after  stating  the  facts).  Sev- 
eral questions  were  discussed  at  the  argu- 
ment but  It  Is  only  necessary  to  notice  the 
contention  that  the  plaintiffs  are  not  entitled 
to  maintain  an  action  against  the  defendant 
for  negligence  In  delivering  the  message  ad- 
dressed to  them,  because  they  were  not  par- 
ties or  privies  to  the  contract  between  Welc 
and  the  company  for  Its  transmission,  nor 
was  the  company  advised  by  the  terms  of 
the  message  or  otherwise  tliat  they  were  the 
parties  for  whose  benefit  such  contract  was 
made. 

In  England  the  doctrine  is  settled  that  the 
addressee  of  a  telegraphic  message  cannot 
sue  the  company  tor  error  or  negligence  In 
Its  transmission  or  delivery,  because  the  ob- 
ligation of  the  company  springs  entirely  from 
the  contract  between  it  and  the  sender,  and 
the  addressee  is  not  a  party  or  privy  there- 
to. Playford  v.  United  Kingdom  Tel.  Co.,  L. 
B.  4  Q.  B.  705.  This  doctrine,  however,  does 
not  prevail  generally  in  this  country,  and  the 
weight  of  authority  Is  that  the  addressee  of 
a  message  may  sue  the  telegraph  company  In 
his  own  name,  and  recover  such  damages  as 
he  may  have  sustained  by  reason  of  Its  neg- 
ligence, when  the  message  was  intended  for 
hi8  benefit  and  the  company  had  knowledge 
of  that  fact.  2  Shearman  &  Redfleld,  Negli- 
gence (5th  Ed.)  8  M3;  Gray,  Communication 
by  Telegraph,  S  65;  Thompson,  Law  of  Elec- 
tricity, S  427;  Joyce,  Electric  Law,  $  1008; 
21  Enc.  PI.  &  Pr.  e09.  A  telegraph  company 
la  not  a  common  carrier  In  the  sense  that  it  la 
an  insurer  against  mistakes  in  the  transmis- 
sion of  messages  or  delay  In  their  prompt  de- 
livery, but  it  is  an  Instrument  of  commerce 
and  a  public  service  corporation.  It  there- 
fore owes  the  duty  to  those  for  whose  benefit 
it  nndertakes  to  transmit  and  deliver  mes- 
sages to  transmit  and  deliver  them  without 
unreasonable  delay.  For  a  violation  of  tills 
duty,  or  for  a  negligent  performance  thereof. 
It  is  resiwnslble  to  the  party  for  whose  ben- 
efit the  contract  was  made,  whether  It  be  the 
sender  or  the  addressee.  27  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1024;  Thompson,  Elec- 
tricity, i  427;  Postal  Tel.  Cable  Co.  v.  Bar- 
wise,  11  Colo.  App.  328,  53  Pac.  252;  Webbe 
V.  Western  Union  Tel.  Co.,  1G9  111.  610,  48  N. 
B.  670,  61  Am.  St  Bep.  207;  McPeek  v. 
Western  Union  Tel.  Co.,  107  Iowa,  356,  78 
N.  W.  63,  43  L.  B.  A.  214,  70  Am.  SL  Rep. 
205.  But  the  right  of  an  addressee  to  recover 
is  necessarily  grounded  upon  the  contract 
between  the  conii)any  and  the  sender,  wheth- 
er the  action  be  In  form  technically  for  a 
breach  of  contract  or  one  sounding  In  tort. 
Without  the  contract  under  which  the  mes- 
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■age  WBB  fiorwmrded  aa  a  ftmndation  for  tho 
oatwe  of  action,  no  recovery  whatever  conUl 
be  bad.  In  order  for  the  addressee  to  sue, 
It  l8  cawntim,  therefore,  that  It  appear  that 
he  was  to  be  benefited  by  the  contract  for 
sending  the  meflsage,  and  that  fact  was 
known  to  the  company  when  ft  received  the 
meaeagv  tor  tranandudon,  eltber  from  ita 
langoive  or  ethenrise.  The  addxessee  can 
xnatntain  an  action  on^  on  the  tiieory  that 
he  wms  the  party  l&teoded  to  be  benefited  by 
the  contract  between  the  aender  and  the  com- 
pany, and  tiiat  he  Is  hi}nred  by  a  fftltare  to 
perfbnn  audi  contract  Messrs.  Shearman  & 
RedfleU  aay  that  the  rUbt  ef  an  addressee 
of  a  talepq^  message  to  sne      the  net* 
Ugenee  of  the  company,  either  In  Its  trans- 
mlsskm  or  dettrecx,  rests  on  the  principle 
flml;  where  two  persons  make  a  contract  for 
tiie  benefit  of  a  third  person,  sneh  third  per- 
son may  sne  apon  It  2  8.  ft  R.  Neg.  ^tb 
Bd.)  I  M8.  Under  this  doctrine  the  right  of 
an  addressee  to  sne  does  not  exist  nnless  the 
sender  of  the  message  and  the  company,  at 
the  time  the  contract  for  its  transmission  was 
mada^  ondenrtood  that  It  was  for  the  benefit 
4if  SDdi  poam.  ICr.  Gray,  In  his  work  on 
CommnnleatloB  by  IMegmph,  says;  **It  may 
be  hamded  tiut  tiie  right  of  the  perstm  to 
whom  a  message  Is  directed  to  sne  as  ben* 
efidary  Cor  a  breacb  of  the  contract  to  eom- 
mnnlcate  that  message— a  contract  to  which 
he  Is  not  a  party— wUl,  whare  It  Is  admit- 
ted at  all.  be  restricted  to  the  comparatlTely 
email  class  of  cases  In  which  the  pmmi  who 
empliv*  •  telegmpb  cranpany  to  corammil- 
eate  a  message  does  so  solely  to  benefit  the 
person  to  whom  the  message  Is  directed:  for 
where  the  person  who  employs  a  telegraph 
company  to  commnnlcate  a  message  does  so 
to  benefit  himself  there  Is  no  ground  for  the 
toterpretation  that  he  totends  to  part  with 
his  right  of  action  for  a  breach  of  the  ocm- 
tract"   Qraj.  Com.  by  Tel.  S  67.   Mr.  Cros- 
weU  says:  "To  glre  the  addressee  the  bene- 
fit of  this  mle.  It  most  appear  either  from 
tta  language  at  the  mesaagB  or  the  clrcum- 
stances  under  which  It  Is  sent,  and  which  are 
known  to  the  telegraph  company,  that  the 
messsgo  Is  sent  for  the  benefit  of  the  ad- 
dressee."  OroBwell,  ESectrlcity,  i  467.  The 
Suprane  Court  of  Texas  (Western  Union  TeL 
Go.  T.  Adams,  76  Tex.  631,  12  &  W.  S67,  6 
U  B.  A.  844,  16  Am.  Bt         920).  In  dis- 
cussing this  qnestloD,  says:  "We  think  the 
qnestlon  as  to  who  may  maintain  a  suit  for 
damages  for  the  breach  of  contract  does  not 
depend  upon  the  payment  of  the  fee,  nor  iq»- 
on  the  qoMtion  wbether  the  sender  bad  been 
prevlonBly  constltoted  an  agrat  for  that  pur- 
pose by  the  party  to  whom  the  dispatch  Is 
sent  but  who  in  fact  was  to  be  aerved  and 
who  Is  damaged.   If  it  was  Intended  to  serve 
the  receiver,  and  he  accepts  the  act  we  are 
ttnable  to  see  why  the  telegrapb  company 
dionld  be  dcused  from  the  consequences  of 
Its  neglect  to  discbarge  Us  own  duty  by  rea- 
«m  akme  of  its  Igniffaace  of  the  relations 


that  may  exist  between  the  sender  and  the 
recelTtf  of  the  message."  In  Western  Union 
TeL  Co.  T.  Wood,  57  Fed.  471,  6  C  G.  A-  4B2. 
ai  L.  B.  A.  706,  and  Bntoer  Western  Un- 
ion Tel.  Co.,  3  Okl.  284.  87  Pac.  1087.  it  Is 
h^  that  a  petsou  to  whom  a  tdegraphlc 
message  Is  directed  csnnot  rscorer  stpdnst 
fhB  oompany  for  a  fsUnre  to  deliver  when 
be  Is  not  a  party  to  the  contract  nnder  wUch 
It  was  sent,  and  when  the  company  is  not 
Infbrmed,  either  I7  the  terms  of  the  message 
w  othcanrla^  that  the  contract  was  for  his 
benefit  The  liability  of  a  telegraph  compa- 
ny for  damages  resulting  from  error  in  the 
tcansmlsston  or  fiilhirs  to  deliver  a  message 
promptly  Is  Ifanited  to  mch  as  may  fftlrly  be 
couddered  according  to  tbe  nsoal  cmnse  of 
things  to  have  srlsen  fnm  the  btcadi  ef  the 
contract  actually  made  betwem  it  and  the 
sender,  and  which  both  parties  must  reason- 
aMy  have  understood  and  contemplated, 
when  making  tbe  contract  would  be  Ilktfy 
to  result  from  its  breech.  It  Is  accordingly 
quite  genially  held  that  in  an  action  for  a 
fsnure  to  transmit  oorreetiy  or  delivM* 
promptly  a  tiplier  or  unintelligible  dlspatdi, 
vrhea  the  company  la  not  Intormed  of  Its  na- 
tore;  or  the  Impottsnce  or  «tnit  of  the  busi- 
ness to  which  It  relate^  tlie  measure  of  dam- 
ages is  merely  the  sum  paid  for  sendtog  it 
27  Am.  ft  Hng.  Bnc.  Law  (2d  Bd.)  1062; 
Primrose  t.  Western  Unlmi  TeL  Co,  154  U. 
8. 1. 14  Sop.  Ot  1098,  88  U  Bd.  88S.  This  Is 
on  tbe  theory  that  the  measure  of  the  com- 
pany's responsibility  d^wnds  upon  tbe  nature 
and  character  of  the  contract  Ite  knowledge 
of  q»eclal  circumstances  and  of  the  purpose 
of  tbe  dispatch  which  It  agrees  to  transmit 
and  deliver.  In  a  word,  the  measure  of  Ite- 
resj^nslbillty  is  determined  by  tbe  contract 
wbich  it  makes  with  the  sender  of  the  mes- 
sage. Now,  if  the  proper  criterion  by  which 
to  determine  tbe  measore  of  responalbillty  of 
the  company  in  the  matter  of  damages  Is  the 
contract  between  it  and  tbe  sender.  It  would 
seem  clear  that  upon  the  same  principle  tbe 
person  or  persons  to  whom  it  Is  to  be  Hable 
most  be  ascertained  from  the  same  source, 
and  that  It  Is  liable  only  to  such  persons  as  It 
may  have  expressly  agreed  to  serve,  or  who 
are  the  benefldarles  of  the  contract  made 
with  It  and  soch  we  believe  to  be  the  ded- 
slona. 

An  ttdiansttve  examination  of  tbe  cases 
holdtog  that  the  addressee  of  a  telegraphic 
message  may  sne  the  company  for  negligence 
dlsdoses  that  In  all  of  them  the  company 
knew  or  was  chargeable  with  knowledge  that 
the  message  was  for  his  benefit.  No  case  has 
come  under  our  observation  where  the  ad- 
dressee was  permitted  to  sue  under  any  other 
circumstances.  On  tlie  contrary,  those  already 
dted  show  that  he  has  been  denied  relief 
where  the  contract  was  not  for  his  benefit 
In  the  present  case  tbe  messa^  sent  by 
Weir  to  tbe  plaintiffs  does  not  disclose  that 
they  were  the  parties  Intended  to  be  benefited 
by  the  contract  between  him  and  tbe  corn- 
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pany  for  Its  traDamlssIOD  and  dellTery,  or 
that  tUey  had  any  Interest  whatever  In  the 
subject-matter,  nor  was  the  company  other- 
wise advised  of  that  fact.  The  message  Is  a 
mere  direction  from  Weir  to  the  plalntUTs  to 
perform  some  act  for  hlra,  and  the  company 
could  not  have  understood  from  It  that  It  was 
Intended  for  the  benefit  of  the  plaintiffs,  or 
that  they  would  be  Injured  by  Its  nondeliv- 
ery. If  the  message  bad  been  directed  to 
them  as  real  estate  brokers,  or  If  the  com- 
pany, at  the  time  It  received  and  agreed  to 
transmit  it,  knew  that  they  were  engaged  In 
that  business,  or  If  the  message  had  simply 
advised  them  that  Weir  would  take  the  Shep- 
ard  farm  at  the  price  named,  without  more, 
the  facts  might  possibly  bring  the  case  within 
the  doctrine  of  some  of  the  decisions  holding 
that  an  addressee  may  sue  the  company  for 
negligence  In  not  delivering  a  message.  The 
message  In  question,  however,  is  not  of  that 
character.  It  Indicates  on  its  face  that  It 
was  sent  for  the  benefit  of  Weir,  and  there- 
fore It  cannot  be  held  that  the  contract  be- 
tween Weir  and  the  company  for  its  trans- 
mission was  made  for  the  benefit  of  the  plain- 
tiffs. 

The  judgment  will  be  affirmed. 


KALTTON  T.  EALTTON  et  aL 
(Supreme  Cooit  of  Oregon.    Oct.  17,  JSOi.) 

in DIANS— ALLOTUBirr  or  UNDS— DEATH  OT  AI^ 
LOTTEI>— DimBianATION  07  HEIBS— JUBIB- 
DICnOH  or  BTATK  COUBT— AFPIAL. 

1.  Under  B.  ft  O.  Gomp.  ft  72,  providinc  that. 
If  no  objection  be  taken  to  the  complaint  by 
demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same,  excepting  only 
the  objection  to  the  Jurisdiction  of  the  court, 
etc.,  an  objection  to  the  Jurisdiction  may  be 
made  for  the  first  time  on  appeaL 

2.  Act  Gong.  March  3,  18^  c.  819  (23  Stat. 
340),  provides  that  the  President  shall  cause 
patents  to  issue  to  all  Indians  to  whom  allot- 
ments of  land  shall  be  made  under  the  provi- 
sions of  the  act,  which  shall  declare  that  the 
United  States  holds  the  land  allotted  for  a  cer- 
tain period  In  trust  for  the  use  and  l>enefit  of 
the  Indian  to  whom  the  allotment  is  made,  or. 
In  case  of  hts  death,  to  his  heira,  according  to 
the  laws  of  the  state  of  Oreson,  and  that  at 
the  expiration  of  said  period  tne  United  States 
will  convey  the  land  by  patent  to  the  Indian  or 
his  heirs  In  fee,  providra  that  the  law  of  aliena- 
tion and  descent  in  force  in  Oregon  shall  apply 
thereto  after  patents  have  been  executed.  Held 
to  render  the  transmission  of  an  estate  by  in- 
heritance according  to  the  laws  of  Oregon  ap- 
plicable to  the  land  allotted  to  the  Indian  from 
the  time  the  first  patent  Is  issued. 

3.  On  the  death  of  an  Indian  allottee,  after 
the  issuance  of  the  first  patent,  the  United 
States  is  not  a  necessary  party  to  an  action  to 
determine  the  heirs  of  the  allottee,  and  hence 
the  state  courts  have  Jurisdiction  of  such  an 
action. 

On  petition  tor  rehearing.  Dmled. 
For  former  opinion,  see  74  Paa  491. 

MOORB,  O.  J.  A  petition  for  a  rehearing 
having  been  filed,  it  Is  contended  that  this 
iult  was  Instituted  to  determine.  In  effect, 
tlie  title  and  right  to  the  possession  of  pub- 
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11c  land,  thereby  necessarily  rendering  the 
United  States  a  t>arty;  but  that  this  cannot 
'  be  done  by  a  state  court,  and  hence  the  de- 
cree rendered  herein  Is  coram  non  judice  and 
void.  The  legal  principle  now  Insisted,  upon 
was  not  discussed  by  counsel  at  the  trial  In 
this  court,  but,  as  Jurisdiction  of  subject- 
matter  cannot  be  conferred  by  consent,  Is 
never  waived  (B.  ft  O.  Oomp.  S  72),  and  may 
be  Invoked  for  the  first  time  on  appeal 
(Bvarts  V.  Steger,  5  Or.  147),  It  becomes  nec- 
essary to  consider  the  question  presented. 

The  act  of  Congress  approved  Marcb  3, 
1885,  c.  319  (23  Stat  340),  providing  for  the 
allotment  of  lands  in  severalty  to  thp  In- 
dians residing  upon  the  Umatilla  reservation, 
in  this  state,  and  prescribing  the  quantity 
to  be  distributed  to  each  person  of  the  varl- 
ons  classes,  contains'  the  following  clause: 
"The  President  shall  cause  patents  to  Is- 
sue to  all  persons  to  whom  allotments  of 
lands  shall  be  made  under  the  provisions  of 
this  act,  which  shall  be  of  the  legal  effect, 
and  declare  tbat  the  United  States  does  and 
will  hold  the  land  thus  allotted,  for  the 
period  of  twenty-five  years.  In  trust  for  the 
sole  use  and  benefit  of  the  Indian  to  whom 
such  allotment  shall  have  been  made,  or  In 
case  of  his  decease,  of  bis  heirs  according 
to  the  laws  of  the  state  of  Oregon,  and  that 
at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to 
said  Indian,  or  bis  heirs  as  aforesaid.  In 
fee,  discharged  of  said  trust  and  free  of  all 
charge  or  Incumbrance  whatsoever;  provid- 
ed, that  the  law  of  alienation  and  descent 
In  force  In  the  state  of  Oregon  shall  apply 
thereto  after  patents  have  been  executed, 
except  as  herelnotherwlse  provided."  An 
examination  of  the  language  quoted  will 
show  that,  though  the  Issuance  of  two  pat- 
ents is  contemplated.  It  Is  evident  that  the 
first  specified  In  the  act  was  Intended  to  be 
nothing  more  than  a  certificate  or  written 
memorandum  to  evidence  the  selection  of  the 
land  allotted  and  to  declare  the  trust  reserv- 
ed. United  States  v.  RIckert,  18S  U.  S.  432, 
23  Sup.  Gt  478,  47  L.  Ed.  532.  In  oar  opin- 
ion, the  word  "descent"  In  the  clause  stipu- 
lating "that  the  law  of  alienation  and  de- 
scent In  force  In  the  state  of  Oregon  shall 
apply  thereto  after  patents  have  been  ex- 
ecuted," etc.,  was  Intended  to  render  the 
transmission  of  an  estate  by  Inheritance  ap- 
plicable to  the  land  allotted  to  an  Indian 
from  the  time  such  certificate  was  Issued. 
The  word  "alienation"  usually  means  the 
act  by  which  the  title  to  real  property  la  vol- 
untarily transferred  by  one  person  to  and 
accepted  by  another,  and  snch  act  is  general- 
ly accomplished  by  the  execution  of  a  deed 
or  of  a  will.  Burbank  v.  Rockingham,  etc., 
Ins.  Oo.,  24  N.  H.  650,  87  Am.  Dec.  300.  As 
an  Indian  cannot  voluntarily  transfer  the 
title  to  the  land  allotted  to  him  until  the 
final  patent  is  Issued,  it  is  evident  that  the 
word  "alienation"  was  not  used  In  the  act 
tinder  consideration  In  its  technical  sense 
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It  Is  quite  probable,  however,  that  nntll  the 
title  la  transferred  an  Indian  allottee  has  no 
estate  in  the  premises,  and  that  his  heirs 
take  as  donees  of  the  United  States,  and  not 
by  inheritance  from  him.    The  act  having 
provided  that  after  the  expiration  of  25  years 
from  the  time  of  the  allotment  "the  United 
States  will  convey  the  premises  by  patent" 
to  the  allottee  or  his  heirs  **in  fee,"  etc., 
the  final  patent,  when  Issaed,  will  invest  the 
allottee  with  an  estate  In  the  land  that  he 
can  "alienate"  or  "devise,"  and,  as  these 
quoted  words  were  not  necessary  in  the 
crant  of  a  fee,  they.  In  our  opinion,  are  lim- 
ited to  the  first  patent  Issned.   The  law  of  ' 
descent  of  this  state  being  applicable  on  the  ; 
death  of  an  Indian  allottee  after  the  prl-  j 
mary  patent  or  certificate  is  Issned.  has  a  ; 
state  conrt  Jnrlsdlctlon  of  the  subject-matter,  I 
and  Is  Its  decree  determining  the  heirs  In  '• 
sncb  cases  valid?   So  long  as  the  United  '■ 
States  holds  the  lands  In  trust  for  Indian  at-  | 
lottees,  the  title  thereto  remains  In  the  gen-  ! 
eral  government  (United  States  v.  Bl<±ert  | 
188  U.  S.  432.  23  Sup.  Ot.  478,  47  L.  Ed.  532),  | 
and  the  question  as  to  whether  or  not  a  final  | 
patent  therefor  shall  Issue  Is  to  be  deter-  i 
mined  by  the  Secretary  of  the  Interior,  there-  j 
by  depriving  state  courts  ot  all  Jnrisdlctlon  ; 
of  the  subject-matter.   Mosgrove  t.  Harper,  j 
33  Or.  252,  64  Pac.  187;  Moore  v.  Robbina,  I 
06  U.  a  580,  24  L.  Ed.  848;  United  States  ; 
T.  Schnni,  102  U.  S.  378,  26  L.  Bd.  167.   If  ! 
this  were  a  suit  to  enforce  the  trust  reserv- 
ed, the  United  States  would  be  an  Indispen- 
sable party  {Act  Cong.  Feb.  6,  1901,  c.  217, 
31  Stat.  700;   Pomeroy,  Remedies,  ft  856; 
Tucter  T.  Silver.  9  Iowa,  261;  Hy-yu-tse- 
mll-fcin  T.  Smith,  194  U.  S.  401.  24  Sup.  Ot 
676,  48  L.  Ed.  1039),  and  as  thU  cannot  be 
done  by  a  state  court  the  decree  rendered 
herein  would  be  void.    The  determination  by 
a  state  court  of  the  heirs  of  a  deceased  In- 
dian allottee  Is  not,  In  onr  opinion,  an  ex- 
ecution of  the  trust   Bird  v.  Wlnyer,  24 
Wash.  269,  64  Pac.  178;  Bird  v.  Terry  (C. 
O.)  129  Fed.  472.   The  finding  of  sucb  fact 
Is  not  an  Interference  with  the  primary  dis- 
posal of  the  sou,  but  la  In  aid  of  the  general 
government  In  protecting  the  rights  of  Its 
cesttd  que  trust   Thus,  In  Eltcherslde  v. 
Myers,  10  Or.  21,  It  was  held  that  where  a 
person  bad  taken  the  Initiatory  steps  to  se- 
cure the  title  to  public  land,  and  received 
from  the  proper  officers  the  necessary  evi- 
dence thereof,  he  was  entitled  to  the  pos- 
sesalon  of  the  premises  selected,  and  for  any 
Interference  therewith  by  another  without 
legal  title  or  eqnal  equitable  claim  a  state 
court  npon  application  of  the  eutryman, 
would  put  falm  in  possession  of  his  rights. 
The  rule  is  settled  in  this  state  that  a  per- 
son entitled  to  the  possession  of  land  the 
title  to  which  is  In  the  United  States  wIU  be 
protected  In  his  right  by  our  courts,  when 
his  possession  has  been  unlawfully  disturb- 
ed b:^  another.  Jackson  v.  Jackson,  17  Or. 
110,  19  Pac.  847:  Hindman  t.  BlKor,  21  Or. 


112.  27  Pac  13;  Allen  v.  Dunlap,  24  Or.  22&. 
33  Pac.  675;  Bishop  v.  Balsley,  28  Or.  119, 
41  Pac.  936;  Pacific  Live  Stock  Co.  v.  Gen- 
try, 38  Or.  276,  61  Pac.  422,  65  Pac.  50T; 
Browning  v.  Lewis,  89  Or.  11,  64  Pac.  304; 
Moore  T.  Halllday,  43  Or.  243,  72  Pac.  801. 
In  the  case  at  bar  Joe  Kalyton  was  entitled, 
during  his  lifetime,  to  the  possession  of  the 
land  allotted  to  him,  and  upon  his  death 
his  heirs,  under  the  law  of  descent  in  this 
state,  succeeded  to  his  right  In  the  premises. 
This  possession  having  been  disturbed  by 
one  who  Is  not  his  successor  in  Interest  or 
estate,  according  to  such  law,  the  rule  es- 
tablished In  this  state  makes  It  Incnmbent 
upon  our  courts.  In  aid  of  the  beneficent 
policy  adopted  and  pursued  by  the  general 
government  In  caring  for  the  Indians  and  In 
trying  to  promote  their  civilization,  to  de- 
clare by  solemn  decree  who  Is  his  legal  heir. 

It  Is  argued,  however,  that  unless  the 
Indian  agent  In  charge  of  the  Umatilla  res- 
ervation voluntarily  surrenders  to  the  plain- 
tiff the  possession  of  the  premises  allotted 
to  the  dec^sed.  It  will  Iw  Impossible  to  en- 
force the  decree  herein.  It  Is  the  duty  of 
the  court  to  declare  the  law  Involved  In 
causes  submitted.  Irrespective  of  the  con- 
sequences that  may  result  therefrom,  and, 
having  faithfully  discharged  that  obligation 
according  to  law,  as  we  understand  It,  we 
are  compelled  to  adhere  to  the  opinion  here- 
tofore announced,  leaving  the  enforcement 
of  the  decree  to  the  person  In  whose  favor 
It  was  rendered. 

It  follows  that  the  petition  should  tie  de- 
nied, and  it  Is  BO  ordoed. 


BTATB  v.  WOOLRIDOB. 

(Supreme  Court  of  Oregon.   Oct.  17,  1904.) 

PBBJDXT  —  inVOBHATIOn  —  BUFIICIXIICT— AU- 

VHouTT  TO  ADyinnrrcB  oath— osrosinoifB 

— ADUISBIBILITT— IBBZOT)I.ARITT  IN  TAKinO 
— PABOL  PBOOF  OF  COKTENTS. 

1.  Under  B.  &  G.  Comp.  $  1321,  providing  that 
In  an  information  for  perjury  It  is  sufficient  to 
set  fortii  In  what  conrt  or  before  whom  the  oath 
alleged  to  be  false  was  taken,  and  that  tiie 
court  or  person  before  whom  It  was  taken  had 
authority  to  administer  It  etc.,  an  indictment 
alleging  that  defendant  appeared  before  a  per- 
mm  who  was  the  duly  appointed  coonty  clerk 
and  ex  officio  clerk  of  ue  circuit  court  and 
duly  empowered  to  administer  oaths  in  the  coon- 

Sr,  and  particularly  to  so  act  with  reference  to 
efendant  and  the  cause  la  which  the  perjury 
was  alleged  to  have  been  committed,  aumciently 
alleged  uie  clerk's  authority^  to  administer  an 
oath  in  the  proceeding  In  which  the  perjury  was 
alleged  to  have  been  committed. 

2.  An  avermoit  in  an  Information  for  perjnry 
that  defendant  appeared  before  the  clerk  ot 
court  to  have  her  depoaition  taken  in  a  certain 
cause,  and  was  then  and  there  duly  sworn  in 
the  said  caase,  sufficiently  alleged  that  an  oath 
was  administered  to  the  defendant 

3.  In  an  action  for  libel  in  publishing  state- 
ments alleged  to  have  been  made  by  a  certain 
person,  that  person  deposed  that  siie  did  not 
make  the  statements.  In  a  prosecution  against 
her  for  perjury  in  making  this  deposition  tii^ 
Infonnabon   allied   that   defendant  being 
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sworn,  did  in  a  matter  material  to  the  cause 
falsely  and  corruptly  depose,  etc.  Held,  that 
under  B.  &  C.  Oomp,  fi  826,  providing  that  a  dep- 
odtion  may  be  takeo  io  an  action  at  law  at  any 
time  after  the  service  of  summons,  the  informa- 
tion aufficiently  averred  the  materiality  of  de- 
fendant's testimony,  her  testimony  being  mate- 
ria] aa  to  the  measure  of  damage,  although  no 
issue  was  joined. 

4.  Under  B.  &  a  Comp.  ${  816.  836-888,  rela- 
tive to  depositions,  and  providing  that  they 
shall  be  in  writing,  and  signed  by  deponent, 
failure  to  have  deponent  sign  does  not  render 
parol  evidence  of  tne  contents  of  the  depouition 
Inadml^ble  in  a  subsequent  prosecution  of 
the  deponent  for  perjury. 

5.  In  a  prosecution  for  perjury  in  making  a 
deposition,  paroi  evidence  u  adnussible  to  sbow 
the  testimony  given,  although  it  was  taken  by 
a  stenographer. 

6.  Under  B.  &  C  Comp.  f  826,  authorizing 
the  taking  of  deporitions  In  certain  Instances,  a 
depositi<Hi  may  be  lawfully  taken  without  any 
proof  of  tiiB  existence  of  the  facts  required  by 
statute,  If  both  parties  are  present,  and  raise 
DO  question  as  to  the  regularity  of  the  proceed- 
ing, and  hence  a  person  may  be  guillr  of  per^ 
Jury  in  making  a  deposition  under  such  circum- 
stances. 

Appeal  from  Clniilt  Court,  Mnltumnah 
County;  J.  B.  Cleland,  Judge. 

Frankle  Woolrldge  was  c(HiTlcted  of  per- 
jury, and  appeals.  Afflrmed. 

B.  M.  Smltb,  tor  appellant  G.  O.  Moser, 
Deputy  Dlat  Attj^  tor  the  State. 

MOOBE;  C  J.  The  d^endant,  FrankSe 
Woolrldge,  waa  convicted  of  the  erliae  of  per- 
jury, and  appeals  from  the  judgment  which 
followed. 

Her  counsel  contends  that  the  Information 
on  which  Rhe  was  tried  does  not  state  facts 
sufficient  to  constitute  a  crime.  The  Infor- 
mation charges  that  m  October  29, 1903,  one 
John  Roberts  commenced  an  action  In  the 
circuit  court  of  the  state  of  Ongon  tor  Mult- 
nomah county  against  the  Oregonlan  Pub- 
lishing Graipany,  a  eorpwattmi,  to  reooTer 
the  sum  of  110^000  as  damages  for  an  Injury 
to  hie  rwntatlon,  claimed  to  bave  been  sns* 
talned  by  reason  of  the  publication  In  the 
Brmlng  Telegram,  a  newerpaper  printed  at 
Portland  and  drcnlated  In  Oregon,  of  an  air 
l^ed  malicious  defamatltn  of  hlnuelf,  ocm^ 
slating  of  certain  remarks  concnnlng  him, 
attrtbated  to  the  defendant  herein,  tbe  entire 
complaint  being  set  out  In  the  Information; 
'that  thereafter,  and  on  tbe  6th  day  of  No- 
Tcmtier,  1903,  the  defendant,  Frankle  Woot- 
ridge,  ax^eared  betore  one  F.  S.  Fields,  wbo 
was  then  and  there  duly  appc^ted,  qnallfle^ 
and  acting  county  cleA  of  Multnomah  coun- 
ty, Or^^,  and  ez  officio  clerk  of  the  circuit 
court  of  the  state  of  Oregon  for  Multnomah 
county,  and  duly  empowered  and  authorized 
by  law  to  take  depositions,  testimony,  and 
evidence  In  said  county,  and  to  administer 
oaths  to  witnesses  In  said  county,  and  partic- 
ularly to  do  said  things  and  to  ao  act  with 
reference  to  said  def^dant  Frankle  Wool- 
ridge,  in  said  cause  hereinbefore  mentionedt 
to  give  evidence  and  testimony  aa  a  witness 
in  said  came,  and  to  have  her  deposition  ta^ 


en  by  said  F.  8.  Fields,  cleric  of  the  said  court 
and  county,  as  aforesaid,  to  be  used  upon  the 
trial  of  said  cause;  and  that  then  and  there 
and  on  said  date  of  November  5, 1903,  in  said 
Multnomah  county  and  state  of  Oregon,  then 
and  there  being,  said  Frankle  Woobldge  ap- 
peared betore  said  F.  8.  Fields  clwk  of  aald 
court  and  county,  as  aftvesald.  and  was  then 
and  there  duly  sworn  by  said  officer  of  said 
court  and  coonty  to  testity  the  trntli,  the 
whole  truth,  and  nothing  but  the  trudi  In 
said  cause  tlien  and  there  pending  in  the 
circuit  court  of  the  state  of  Or^n  for  Mult- 
nomah county  wherdn  said  John  Roberts 
was  plaintiff  and  said  Oregonlan  Publishing 
Company,  a  corporation,  was  defendant"; 
and  that  the  defendant  herein,  in  a  matter 
material  to  the  action  hereinbefore  men- 
tioned, tolaely,  willfully,  tolonloosly,  and  cor- 
ruptly deposed,  declared,  and  swore,  setting 
out  her  all^^  statements  under  oath,  az^ 
arerrixtg  wherein  tiiey  were  tolae,  and  that 
she  well  knew  that  the  testimony  so  declared, 
given,  and  deposed  by  her  aa  being  true  was 
then  and  there  false,  contrary,  ete. 

It  Is  argued  by  defendant's  counsel  Uiat. 
the  Information  having  stated  that  Fields, 
the  comity  <deA,  was  "authorized  by  law  to 
take  depositions,  testimony,  and  evidrace  In 
said  county,  and  to  adnUnlster  oaths  to  wit- 
nesses In  said  county,  and  particularly  to  do 
said  things  and  to  so  set  with  reference  to 
said  defendant;  Frankle  Woolridge,  in  aald 
cause  hereinbefore  mentioned,"  Is  an  aver- 
ment that  he  was  empowered  to  administer 
oaths  in  the  circuit  court  of  the  state  of  Ore- 
gon for  the  county  of  Multnomah,  of  which 
he  was  ex  officio  clerk,  and  not  an  allegaUon 
of  bis  authority  to  administer  an  oath  in  the 
proceeding  In  which  the  perjury  Is  assigned. 
"The  oatb,**  says  a  tezt-wrlta,  <Uscuasing 
the  crime  of  petjnry.  *'must  be  taken  before 
a  prason  having  competent  authority  to  ad- 
minister it;  otherwise  the  false  statement 
would  be  no  ofFease."  8  Ardibold,  Crlm.  Pr. 
&  PL  <Waterman's  Notes)  691.  An  Indict- 
ment for  perjury  most  allege  that  the  officer 
administering  the  oath  was  authorized  to  do 
so  (People  T.  Dunlap,  113  CaL  7%  46  Fac. 
183),  and  If  It  fSlls  In  this  respect  it  Is  fatally 
defective  (Btate  t.  Owen,  7S  Mo.  440).  The 
statute  prescribing  tiie  mode  of  alle^ng  the 
facts  constituting  the  crime  of  wl^ch  the 
defendant  was  convicted  to  as  follows:  *7n 
an  Indictment  for  porjuiy  or  subornation  of 
perjury,  it  ts  sufficient  to  set  forth  the  sub- 
stance of  the  controversy  or  matter  to  respect 
to  which  the  crime  was  committed,  and  in 
what  court;  ot  before  whom,  the  oath  allied 
to  be  fiilse  was  taken,  and  that  the  court  or 
person  before  whom  It  waa  taken  had  au- 
thority to  administer  It,  with  proper  allega- 
tions of  tiie  tolslty  of  the  matter  upon  which 
the  perjury  Is  assigned;  but  the  indictment 
need  not  set  forth  the  pleadings,  record,  or 
proceedings  with  which  the  oath  Is  connected, 
nor  the  commlralon  or  authority  of  the  court 
or  person  before  whom  the  perjury  is  commlt- 
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ted.**  B.  &  C.  Comp.  S  1321.  The  form  of 
an  indictment  for  perjury  recomiaended  by 
tbe  legislative  asBembly  of  this  Btate  Is  as 
follows:  "On  his  ezamlnatloa  as  witness, 
duly  sworn  to  testify  the  truth,  In  the  trial 
of  an  action  at  law  In  the  court  of  be- 
tween C.  D.,  plaintiff,  and  E.  F,,  defendant, 
which  court  had  authority  to  administer  said 
oath,  he  testtfled  falsely,  that  (stating  the 
facts  alleged  to  be  false),  the  matters  so 
testified  being  material,  and  the  testimony 
being  willfully  false."  1  6.  &  C.  Comp.  Or. 
Form  No.  18,  p.  752.  In  State  t.  Ah  Lee,  18 
Or.  D40,  23  Pac.  424,  on  the  trial  of  a  defend- 
ant for  perjury,  It  was  held  that  an  indict- 
ment which  contains  every  allegation  men- 
tioned in  the  form  given  In  the  appendix  to 
the  Criminal  Code  for  such  crime  was  sofQ- 
cient.  The  forms  thus  prescribed  have  been 
held  snfflclent  In  other  cases.  State  t.  Dod- 
son,  4  Or.  64;  State  T.  Brown,  7  Or.  186; 
State  T.  Wlntzlngerode^  9  Or.  153;  State  t. 
Lee  Yan  Tan,  10  Or.  365.  In  State  t.  Spen- 
cer, 6  Or.  152,  in  an  Indictment  for  perjury 
alleged  to  have  been  committed  by  the  de- 
fendant as  a  witness  in  a  cItU  action  tried 
in  the  circuit  court  of  this  state,  it  was  held 
that  tbe  averment  that  tbe  false  oath  was 
taken  In  such  conrt,  without  designating  the 
officer  by  whom  It  was  administered,  was 
sufficient.  Mr.  Clilef  Justice  Prim,  speaking 
for  the  court.  In  distinguishing  the  mode  of 
alleging  the  necessary  facts  in  other  cas^ 
said:  "But  If  the  oath  in  which  perjury  was 
assigned  bad  been  administered  by  the  clerk 
In  some  ontside  matter  then  it  would  have 
been  necessary  to  allege  that  it  was  taken 
before  the  clerk.*'  To  the  same  efTect  is  the 
case  of  State  v.  Ah  Lee,  supra,  which  was 
also  an  Indictment  for  perjury.  In  McGragw 
V.  state,  Smith  (Ind.)  17d,  It  was  held  that  an 
Indictment  for  perjury  founded  on  an  oath 
taken  before  the  clerk  of  a  circuit  court  of 
Indiana  shoald  show  that  the  oath  was  one 
which  the  clerk  was  authorized  to  adminis- 
ter. In  tbe  case  at  bar  the  Information  hav- 
ing alleqied  the  facts  hereinbefore  stated  re* 
Bpectlag  Fields'  authority  to  administer  an 
oath  to  the  def«idant  and  to  take  her  depo- 
sition Bofflclently  states  be  was  empow- 
ered by  law  to  do  so. 

It  iB  insisted  that  tbe  information  does  not 
state  that  an  oath  was  in  fact  administered 
to  the  defendant  in  tbe  proceeding  before 
the  clerk.  The  transaction  in  the  presence  of 
Fields  was  tbe  taking  of  her  deposition  to 
be  used  in  the  action  mentioned,  and.  In  our 
opinion,  the  averment  that  "Prankle  Wool- 
rid£e  appeared  before  said  F.  8.  Fields,  cleA 
(tf  said  court  and  county,  as  aforesaid,  and 
was  then  and  there  duly  sworn  by  said  offi- 
cer In  said  court  to  testify  the  truth,  the 
whole  truth,  and  nothing  bat  the  truth  In 
laid  cause  then  and  there  poidlng  In  the  dr- 
eoit  court  of  the  state  of  Oregon  for  Multno- 
mah county  wherein  the  said  John  Roberts 
was  plaintiff  and  said  Oregonian  Publlsbing 
Comsfaajt  a  coiptffatlon,  was  defendant;"  snf- 


flclently  states  that  an  oath  was  adminle- 

tered  to  her  by  Fields. 

It  is  maintained  that  the  information  does 
not  all^e  that  the  testimony  given  by  the 
defendant  was  material  to  any  Issue  In  tha 
cause  in  which  the  deposition  was  taken. 
The  statute  regulating  the  mode  of  securing 
written  declarations  under  oath  Is  as  fol- 
lows: "The  testimony  of  a  witness  In  this 
state  may  be  taken  by  deposition,  in  an  ac- 
tion at  law,  at  any  time  after  the  service  of 
summons,  or  the  appearance  of  the  defend^ 
ant;  and  In  a  special  proceeding  after  a  ques- 
tion of  fact  has  arisen  therein,  in  the  follow- 
ing cases:  *  *  *  (2)  Whoi  the  witness's 
residence  Is  such  that  he  is  not  obliged  to  at- 
tend in  obedience  to  a  subpoena,  as  provided 
in  section  807;  (8)  when  the  witness  Is  about 
to  leave  the  county  and  go  more  than  2i> 
miles  beyond  the  place  of  trial;  (4)  wlwn  the 
witness,  otherwise  liable  to  attend  the  trial, 
is  nevertheless  too  infirm  to  attend."  B.  & 
O.  Comp.  i  828.  The  information  statins 
'*thBt  said  Frankte  Woolrldge,  then  and  there 
being  in  said  Multnomah  county,  and  being 
then  and  thne  so  sworn,  as  aforesaid,  in  a 
matter  material  to  said  cause,  did  falsely, 
willfully,  feloniously,  and  corruptly  depose^ 
declare,  and  swear,"  etc.,  is  a  sufficient  aver^ 
ment  of  the  materiality  of  ber  testimony,  for* 
If  she  liad  admitted  the  statements  Imputed 
to  her,  as  published  in  the  newspaper,  her 
testimony  would  necessarily  have  tended  to 
mitigate  the  damages  sought  to  be  recover- 
ed; but  if  she  denied,  as  the  information  al- 
lege, that  she  made  such  remarks  concern- 
ing the  plaintiff  in  that  action,  her  d^osltion 
would  have  tended  to  aggravate  tbe  measure 
at  the  recovery;  so  that  In  either  case  h» 
testimony,  by  reason  of  tbe  provisions  ot  tbe 
statute  quoted,  was  material,  though  no  1»- 
sue  was  joined  by  the  filing  of  an  answer. 
2  BoBcoe,  Orlm.  Ev.  (8th  SNL)  •84l»;  Btate  t. 
Norris,  9  N.  H.  06. 

It  Is  ctmtended  by  defendant's  counsel  tliat 
the  court  erred  in  permitting  Fields  as  a  wit- 
ness for  the  state  to  answer  the  following 
question:  "State  to  this  jury  what.  If  as?- 
tblng,  the  defendant,  Frankle  Wootridge,  at 
the  time  she  was  sworn  by  you,  as  afore- 
said, as  a  witness,  on  the  6th  day  of  Nov«n- 
ber,  1003,  In  the  cause  of  John  Roberts 
against  the  Oregonian  Publishing  Company, 
said  as  to  whether  or  not  she  had  a  conver* 
satlon  with  W.  F.  Kieman,  Sally  White,  Re- 
porter Hill,  or  Patrolman  Gtoltz,  or  either  ot 
^em,  at  or  about  tbe  hour  of  half  past  ten 
o'clock  or  eleven  o'clock  on  October  8,  1903, 
at  the  police  station  In  the  dty  of  Portland, 
with  reference  to  ber  having  been  out  carous- 
tDg  and  drinking  with  Special  Officer  Jade 
Roberta  from  eariy  Monday  morning  until 
late  in  the  afternoon."  An  objection  was  in- 
terposed thereto  on  the  ground  that,  if  Fielda 
was  commissioned  to  take  ber  deposition.  It 
must  have  been  In  writing,  and  subscribed 
by  her,  and,  if  completed  In  this  manner,  her 
dedaratlon  under  oath  was  tbe  best  evidence 
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of  the  testimony  gtven,  and  hence  secondary 
erldence  tbereof  was  Inadmissible,  unless  It 
was  first  made  to  appear  that  the  deposition 
vfM  lost,  or  coald  not  be  secured.  The  blU 
of  exertions.  In  noting  the  ruling  of  the 
court  on  this  objection,  contains  the  follow- 
ing statement:  "It  thereupon  appearing  to 
the  court  that  said  testimony  given  by  said 
Franlde  Woolrldge  before  said  Fields  bad 
never  been  extended  from  the  stenographer's 
notes,  and  had  not  been  signed  by  the  said 
Frankle  Woolrldge,  nor  returned  to  the  d&tk 
of  the  circuit  court,  the  objection  was  over- 
raled,  and  an  exception  allowed."  It  is  ar- 
gued that  the  defendant's  testimony  should 
have  been  reduced  to  writing;  that  the  oatn 
was  not  complete  until  this  was  done,  and 
the  written  declaration  read  over  to  or  by 
her,  affording  her  an  opportunity  to  make 
any  corrections  therein,  and  to  subscribe  her 
name  thereto;  that  the  subscription  Is  an 
essential  part  of  the  description  of  the  of- 
fense, without  which  perjury  cannot  be  as- 
signed; and  that  parol  evidence  was  not  ad- 
mlsaihle  to  prove  the  contents  of  what  should 
bare  been  In  writing.  A  deposition  is  a  writ- 
ten declaration  under  oath,  made  upon  no- 
tice to  the  adverse  party,  for  the  purpose  of 
enabling  him  to  attend  and  cross-examine. 
B.  &  O.  Comp.  i  816.  The  deposition  shall 
be  written  by  the  officer  taking  the  same,  or 
by  the  witness,  or  by  some  disinterested  per- 
son, In  the  presence  and  under  the  direction 
of  such  officer.  When  completed,  it  shall  be 
read  to  or  by  the  witness,  and  subscribed  by 
him.  Before  snbscrlbing  it,  the  witness  shall 
be  allowed.  If  he  desire  It,  to  correct  or  ex- 
plain any  statement  In  the  d^osltlon;  but 
such  statement,  although  .corrected  and  ex- 
plained, shall  remain  a  part  of  the  deposition. 
Id.  i  836.  The  officer  taking  the  deposition 
shall  append  thereto  his  certificate,  to  the 
effect  that  the  deposition  was  taken  before 
him,  at  a  place  mentioned,  between  certain 
boura  of  a  day  or  days  mentioned,  and  re- 
duced to  writing  by  a  person  therein  named; 
that  before  proceeding  to  the  examination, 
the  witness  was  duly  sworn  to  tell  the  tmth, 
the  wliole  truth,  and  nothing  but  the  truth; 
that  the  deposition  was  read  to  or  by  the  wit- 
ness, and  then  by  him  subscribed.  Id.  S  8S7. 
The  officer  taking  the  deposition  shall  Inclose 
the  same  in  a  sealed  envelope,  directed  to 
the  dei^  of  the  conrt  or  the  Justice  of  the 
peace  before  whom  the  action,  suit,  or  pro- 
ceeding Is  pending.  Id.  S  838.  These  ex- 
cerpts from  the  statute  show  the  mode  pre- 
scribed for  taking  and  certifying  depositions; 
bnt,  the  regulations  not  having  been  fully 
observed,  was  parol  evidence  admissible  to 
prove  the  statements  made  by  the  defendant 
under  oath  when  she  appeared  before  the 
county  clerk  of  Multnomah  county  to  have 
her  deposition  taken?  The  crime  of  perjury. 
If  perpetrated,  was  fully  consummated  when 
the  defendant  gave  the  alleged  false  testi- 
mony. 22  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
682;  2  BoBCoe,  Orlm.  £t.  <Sth  Ed.)  •812. 


Perjary  may  be  committed  in  t^e  giving  of 
a  deposition,  which,  by  reason  of  some  in- 
formality, would  have  prevented  Its  recep- 
tion In  evidence  If  It  had  been  offered  at  the 
trial.  State  v.  Whlttemore  (N.  H.)  9  Am. 
Rep.  196.  Thus,  as  was  said  by  the  court  In 
State  V.  Langley.  34  N.  H,  529:  "To  consti- 
tute perjury  It  is  necessary  that  the  false 
testimony  be  In  relation  to  matters  material 
to  the  issue;  but  It  Is  not  material  to  the 
perjury  that  the  testimony  Is  In  such  form, 
or  comes  from  such  sources  or  through  sacb 
channels,  that  it  Is  competent  to  be  used  at 
the  hearing  for  which  It  was  taken." 

The  distinction  between  an  affidavit  and  a 
deposition  is  that  the  latter  is  taken  with, 
and  the  former  without,  notice  to  the  adverse 
party,  each  being  a  written  declaration  un- 
der oath.  B.  &  C.  Comp.  H  815,  816.  In 
Commonwealth  v.  Carel,  105  Mass.  582,  the 
defendant,  having  been  Indicted  for  perjury, 
alleged  to  have  been  committed  In  making  a 
written  statement  of  his  property  for  the  pur- 
pose of  becoming  surety  on  a  ball  bond,  in 
which  he  falsely  swore  to  certain  material 
matters,  but  the  written  accusation  not  hav- 
ing averred  that  be  signed  such  statement,  it 
was  held  that  the  signature  was  unneces- 
sary; the  court  eoylng;  "It  Is  not  averred 
that  the  defendant  signed  his  name  to  the 
paper,  but  the  signature  Is  no  part  of  tbe 
statement  Its  only  object  is  to  authenticate 
it  as  his  declaration.  If  he  made  oath  to  It, 
be  authenticated  It  effectually,  and  the  want 
of  signature  would  be  Immaterial."  In  Peo- 
ple V.  Curtis,  60  Gal.  96,  on  an  Indictment  for 
perjury  alleged  to  have  been  committed  by 
the  defendant  while  giving  evidence  on  the 
examination  before  a  committing  magistrate 
of  a  person  charged  with  a  crime,  it  was  held 
that  the  prosecution  might,  on  the  trial, 
prove  by  parol  evidence  what  the  accused 
swore  to  before  the  magistrate,  though  the 
statute  of  California  required  the  testimony 
of  each  witness  on  such  examinations  to  be 
reduced  to  writing  as  a  deposition,  which  was 
to  be  read  over  to  and  signed  by  him,  but.  if 
he  refused  to  subscribe  his  name  to  the  writ- 
ten declaration,  his  reasons  therefor  were  to 
be  stated  In  writing,  which  was  to  be  signed 
and  certified  by  tbe  magistrate.  In  Covey  v. 
State,  23  Tex.  App.  888,  6  S.  W.  283,  It  was 
ruled  that,  though  tbe  testimony  taken  at  an 
examining  trial  should  have  been  reduced  to 
writing,  as  required  by  the  law  of  Texas,  yet 
perjury  might  be  assigned  upon  oral  testi- 
mony taken,  but  not  reduced  to  writing,  in 
such  trial.  In  Commonwealth  v.  Hatfield, 
107  Mass.  227,  In  discussing  a  similar  ques- 
tion, Mr.  Justice  Colt,  speaking  for  tbe  court, 
says:  "It  can  make  no  difference  that  either 
before  or  after  the  oath  was  administered  the 
statements  made  were  reduced  to  writing  and 
signed  by  the  defendant.  The  offense  con- 
sists In  the  false  statement  of  material  facts 
under  oath  knowing  them  to  be  false,  with- 
out reference  to  the  mode  of  statement, 
whether  oral  or  written."  Mr.  A^ceka,  in  his 
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work  on  DeposltlonB  (section  561),  eontwdli^E 
tbat  tlM  written  declaration  nndra  oath  af- 
fords the  best  evidence  of  what  the  witness 
said,  nevertheless  admits  that,  if  his  testi- 
mony was  not  reduced  to  writinff,  as  the  law 
required,  panrf  erldoice  of  what  he  deposed 
Is  admissible;  saying:  "But  If  the  written 
examination  of  a  prisoner  is  excluded  &om 
informality  other  than  fbr  haTing  been  taken 
on  oath — In  whi^  case,  imder  flie  English 
law,  confession  is  inadmissible^  as  not  hav- 
ing been  voluntarily  made— or  If  it  be  clears 
proved  that  the  statement  was  not  reduced 
Into  writing,  parol  evidence  is  admlaBlble  to 
show  what  was  Mid  by  the  prlsmer;  for 
Bucb  evidence  Is  offered,  not  in  sub8tltati<ni 
of  the  official  doenmeniv  since  no  sneh  docu- 
ment in  that  case  exists,  but  as  the  best  evi- 
dence which  the  drenmstances  admit  of  be- 
ing produced."  We  believe  that  reason  and 
authority  show  tha^  notwithstanding  the 
statute  requires  a  dcsMwltlon  to  be  reduced 
to  writing  and  subscribed  by  the  deponent,  a 
teilure  to  comply  therewith  did  not  render 
the  action  of  the  court  in  admitting  parol  evi- 
dence of  the  defendant's  testimony  erroneous, 
for,  as  was  said  by  the  court  in  Oomnum- 
wealth  T.  (VN^ll,  5  Pa.  Go.  Ct  B.  200,  bi  com- 
menting on  a  fiiilnre  of  an  officer  to  observe 
certain  statutory  r^nlations  respecting  the 
mode  of  evidmcing  testimony  and  of  the  con- 
sequcmces  rasulting  from  the  crime  of  per- 
jury, alleged  to  have  been  committed  by  the 
defendant  In  taking  a  false  oath  as  to  bis 
quBllflcatlons  to  vote  at  an  election:  "Whilst 
it  may  be  true  that  these  requlrementa  may 
have  been  n^lected  by  the  parties,  and  the 
electiam  officers  may  have  disregarded  their 
duties,  it  certain^  cannot  relieve  the  defend- 
ant, who  was  duly  sworn  before  a  competent 
tribunal  as  to  a  matter  which  wan  mnterial 
to  the  issue,  namely,  his  right  to  vote.** 

It  is  maintained  that,  the  defendant's  tes- 
timony having  been  taken  down  oy  a  stenog- 
rapher, his  notes  thereof  afford  the  best  evi- 
dence of  what  she  said,  and,  as  it  was  in- 
cumbent on  the  state  to  introduce  the  high- 
est proof  It  could  produce,  the  court  erred  in 
permitting  the  county  clerk  to  detail  the  tes- 
timony she  gave  before  hlui.  It  has  been 
held  that  the  notes  of  a  stenographer  taken 
at  a  former  trial  may  be  read  on  a  subse- 
qneut  examination  of  the  same  cause,  or  in 
a  diiferent  salt  or  action;  but  such  notes 
when  transcribed,  do  not  delude  the  testi- 
mony of  an  Intelligent  bystander,  who  has 
beard  and  paid  particular  attention  to  the 
testimony  of  the  witness.  20  Am.  &  Eng. 
Bnc.  Law  (2d  Ed.)  781;  Brice  v.  Miller,  35 
8.  C.  B37,  IB  S.  B.  272;  Taylor  v.  Preston,  70 
Pa.  436.  No  error  was  committed  In  permit- 
ting Fields  to  testify  as  to  what  the  defend- 
ant said  under  oath  before  him. 

A  request  to  Instruct  the  ]niy  to  return  a 
verdict  of  not  guilty  having  been  denied,  and 
an  exception  saved,  it  is  contended  that  an 
error  was  ther^y  committed.  It  is  argued 
that  because  the  bill  of  exceptions  discloses 
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tbat  no  affidavit  or  other  paper  was  filed  in 
the  oise  of  Roberts  against  tiie  Draconian 
Publishing  Company  showing  the  necessity 
for  taking  the  defendants  deposition,  the 
right  to  secura  which  was  special,  depending 
upon  the  existence  of  certain  facts  (B.  &  O. 
Oomp.  I  826),  the  cleiik  had  no  authority  to 
take  her  testimony,  and  hence  she  was  not 
guilty  of  the  crime  with  wbldi  she  was 
charged.  The  bill  of  exceptions  states  tibat 
when  the  defendant  appeared  before  the 
county  dei^  the  attorneys  for  the  req[>ective 
parties  to  the  action  mentioned  were  in  at- 
tendance, "and  wltliout  questioning  the  r^ 
ularity  of  the  proceedings"  the  defendant 
was  sworn,  etc;  The  rule  la  well  settied  that 
Irregularities  occurring  In  the  manner  of  giv- 
ing notice  to  take  depositions  or  In  the  mode 
<^  taking  them  may  be  waived  by  appearing 
without  objection  and  glvliv  testimony. 
State  T.  Laraltoy,  8  Mo.  884 ;  Mnmma  v.  Mc- 
Kee,  10  Iowa,  107 ;  Oe<H:ge  v.  Nichols,  82  Me. 
170.  The  attorneys  for  the  respective  parties 
having  voluntarily  appeared  and  permitted 
the  defendant  to  testuy  before  tiie  cotmty 
cleric,  no  error  was  committed  to  refusing  to 
butmct  the  Jury  as  requested. 

Other  allied  errors  an  assigned,  bnt 
deeming  them,  in  view  of  what  has  already 
been  said,  unimportant,  tin  Judgmait  is  af- 
firmed. 


GREEN  V.  SOULE.    (S.  P.  3,035.)* 
(Sopreme  Court  of  California.    Oct  7,  1904.) 

BDILDINO  COKTBACT— nEOLIOENOE— PEBSONAL 
INJURIES  —  INDEFENDBNT  CONTaACTOB— IN- 
STRUCTION—VXBDICT— CO  If  nJCTIHO  XVXDEHCB 
—BIGHTS  or  PARTIES— AFPEAL. 

1.  A  subcontractor  -who  furnishes  all  neces- 
sary materials  required  la  the  plastering  of  the 
bnilding,  and  has  charge  of  that  part  of  the 
work,  and  sole  control  of  the  workmen  engaged 
therein,  is  an  iodependent  contractor,  as  to  the 
original  coQtractor;  and  the  fact  that  the  build- 
ing is  to  be  erected  under  the  supervision  of  an 
architect,  and  tbat  the  right  to  make  alterations 
ii  reserved,  does  not  change  the  relation. 

2.  In  an  action  against  a  building  contractor 
for  personal  Injuries  alleged  to  have  resulted 
from  the  contractor's  negligence  in  leaving  ob- 
structions in  a  street,  where  it  appeared  tbat 
defendant  made  a  subcontract  with  another  per- 
son to  do  the  plastering,  the  subcontractor  agree- 
ing to  furnish  all  necessary  materials  and  per- 
form all  the  labor,  and  the  evidence  showed  that 
the  subcontractor  had  the  entire  charge  of  that 
part  of  the  work,  and  sole  control  of  the  work- 
men engaged  therein,  it  was  error  to  refuse  to 
charge  tbat,  if  the  injuries  were  the  result  of 
Diligence  on  the  part  of  the  subcontractor,  they 
must  find  for  the  defendant :  the  evidence  tend- 
ing to  show  tbat  the  mortar  box  and  some  lum- 
ber used  by  the  plasterer  were  among  the  ob- 
structions in  the  street. 

3.  Where  tliei'e  is  no  conflict  in  the  evidence 
as  to  the  terms  of  a  contract  involved  iu  litini- 
tion,  and  its  provisions  are  not  ambisaona,  the 
effect  of  the  contract  is  a  question  of  law  for 
the  court. 

4.  On  a  motion  for  a  new  telal.  the  parties 
are  entitled  to  the  Independent  judgment  of  the 
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court  as  to  whether  a  verdict  la  supported 
the  evidence,  even  where  the  evidence  Is  con- 
flicting. 

r>.  A  verdict  oo  conflicting  erldwcs  li  condo- 
eive  on  appeal. 

Department  1.  Appeal  from  Superior 
Oottrt,  City  flnd  ConsQ'  of  San  Franclaco; 
Frank  H.  KerrlKiin.  Judge. 

Action  by  Marian  G.  iinem  agalnat  A.  G. 
Sonle.  Judgment  for  plalntU^  and  defi- 
ant appeals.  Reversed. 

Robert  Ash.  tut  appellant  B.  A.  Bridg- 
ford,  B.  6.  White,  and  John  R.  Wilson,  for 
reiqitondent 

SHAW,  J.  The  action  la  to  recover  dam- 
ages for  personal  Injuries  arising  from  the 
negligence  of  the  defendant  The  defend- 
ant appeals  from  the  Judgment  and  from 
an  order  denying  bis  motion  for  a  new  trial. 

The  complaint  alleges  that  one  Charles 
Gebhardt  made  a  contract  In  writing  with 
the  defendant  for  the  erection  of  certain 
buildings  at  the  corner  of  Kddy  and  Frank- 
lin streets.  In  San  Francisco;  that  there 
was  an  ordinance  of  the  city  and  county  of 
San  Francisco  providing  that  any  person  by 
whom,  or  under  whose  Immediate  author- 
ity, as  principal  contractor  or  employer,  any 
portion  of  a  puhlle  street  should  be  made 
dangerous  should,  while  the  danger  contin- 
ued, maintain  a  good  and  substantial  bar- 
rier around  the  dangerous  portion  of  the 
street  and  cause  to  be  maintained  daring 
every  night  from  snnset  to  daylight,  a  light- 
ed lantern  at  the  ends  of  the  dangerous  por- 
tion of  the  street;  that  the  defendant.  In  the 
erection  of  said  building,  caused  to  be  pla- 
ced on  the  southerly  line  of  Eddy  street,  in 
front  of  the  building,  a  mortar  bed,  boxes, 
barriers,  and  other  building  materials  ex- 
tending from  the  sidewalk  to  within  four 
feet  of  the  car  track  in  the  center  of  the 
street,  the  said  obstructions  being  from  two 
to  three  feet  In  height  and  rendering  the 
street  dangerous  to  travelers;  that  on  the 
night  of  December  7,  1900,  the  defendant 
hOTlng  failed  to  erect  any  barrier  or  place 
any  lights  at  said  obstructions,  the  plaintifF, 
passing  along  the  street  In  a  buggy,  ran  over 
the  obstructions,  and  was  thereby  thrown  out 
of  ber  vehicle  and  Injured.  The  evidence 
showed  without  conflict  that  Gebhardt,  the 
owner  of  the  premises,  made  two  separate 
contracts  for  the  erection  of  different  parts 
of  the  building— one  with  the  defendant 
and  the  otber  with  one  C.  O.  Stubr.  By  the 
contract  with  the  defendant  It  was  agreed 
that  the  defendant  should  furnish  the  neces- 
sary labor  and  materials,  and  perform  all 
the  excavations,  concrete,  brick  work,  mar- 
ble steps,  carpenter  work,  glass,  bell  and 
electric  work,  vestibule  tiling,  plastering, 
tinning  and  Iron  work,  and  "otber  works 
shown  and  described  In  and  by  and  in  con- 
formity with  the  plans,  drawings,  and  spec- 
ifications for  the  same,  «  •  •  hereto  an- 
nexed." The  plans  and  specIQcatlons  were 


I  not  introduced  In  evidence.  It  will  be  ob- 
!  served,  however,  that  the  above  enmnera- 
I  tlon  does  not  expressly  include  the  plumbing 
I  or  sewer  work  connected  with  the  build- 
ing. By  the  contract  with  Stuhr  It  was 
agreed  that  Stuhr  should  furnish  the  neces- 
sary labor  and  materials  and  perform  and. 
complete  all  the  gas  fitting,  sewering,  plumb- 
ing, and  otber  works  described  In  and  by  and 
in  conformity  with  the  plans,  drawings,  and 
specifications  annexed  to  the  said  contract 
These  plans  and  speclficatloua  were  not  in- 
troduced In  evidence.  The  testimony  shows, 
however,  without  contradiction,  that  the  de- 
fendant had  nothing  whatever  to  do  with  the 
placing  of  the  sewers  In  the  building,  or 
with  making  the  excavations  necessary  for 
that  purpose,  and  that  that  part  of  the  work 
was  done  under  the  contract  with  Stubr,  and 
not  under  that  made  by  the  defendant  The 
evidence  shows  further  that  the  defendant 
made  a  subcontract  with  D.  I^eaby,  whereby, 
for  a  specified  sum,  Leahy  agreed  to  furnish 
all  the  necessary  materials  and  perform  all 
the  labor  required  in  the  plastering  of  the 
building  In  accordance  with  the  plans  and 
specifications,  and  that  In  pursuance  of  this 
contract  Leahy  did  tbe  plastering  and  had 
the  entire  charge  of  that  part  of  tbe  work 
and  sole  control  of  the  workmen  engaged 
therein.  A  number  of  witnesses  for  the 
plaintiff  testified  that  immediately  after  the 
accident  to  the  plaintiff  they  examined  the 
street  in  front  of  the  building,  and  found  ob- 
structions In  the  street  from  two  to  three 
feet  high,  extending  from  tbe  sidewalk  to 
within  two  or  three  feet  of  the  street  car 
track  in  the  center  of  the  street  consisting 
of  lumber,  barrels,  boxes,  mortar  beds,  and 
otber  building  materials.  Xone  of  tbem  gave 
any  statement  concerning  tbe  relative  loca- 
tion of  the  different  materials  mentioned,  nor 
did  they  expressly  state  that  they  were  all 
mixed  together  In  tbe  pile;  and  on  these 
points,  so  far  as  the  plaintiff's  testimony 
was  concerned,  the  jury  were  left  to  con- 
jecture. For  the  defendant  several  witness- 
es testified  positively  that  they  examined  the 
premises  the  following  morning;  that  tbere 
was  a  pile  of  broken  concrete  and  pieces  of 
asphaltum,  taken  from  tbe  street  pavement 
in  digging  tbe  trench  for  the  sewer  connec- 
tion, extending  along  tbe  east  side  of  tbe 
trench  from  the  sidewalk  to  within  two  or 
three  feet  of  the  car  track,  and  from  two  to 
three  feet  high,  and  that  there  were  no  oth- 
er materials  or  obstructions  in  the  street 
except  the  mortar  box  used  by  the  plaster- 
ing contractor,  Leahy,  and  this  box  did  not 
extend  Into  the  street  to  exceed  Bve  feet 
from  the  sidewalk.  The  sewer  trench  had 
been  filled  In  to  the  level  of  tbe  street  the 
day  before  the  accident  but  according  to  the 
testimony  of  these  witnesses  the  concrete 
and  asphaltum  had  been  left  In  the  pile 
alongside  the  trench.  The  distance  between 
the  curb  and  tbe  nearest  rail  of  tbe  car  tiack 
was  shown  to  be  about  seventeen  feet  It 
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was  alN)  shown  without  conflict  that  the 
defendant  had  nothing  to  do  with  the  employ- 
ment of  the  men  engaged  under  Leahy,  the 

boon  tractor  for  the  plastering,  nor  any 
control  of  them  while  engaged  In  the  wort 

The  court  Infltmcted  the  jury  that  "an  In- 
dependent contractor  la  a  person  who  la  em- 
ployed in  the  exercise  of  an  Ind^tendent  and 
dlstlDct  employment,  and  not  under  the  Im- 
mediate control  or  snperTislon  of  the  employ- 
er," and  that,  If  th^  ahould  Snd  that  the  in- 
Jui7  complained  of  was  caused  by  en  obatruc- 
tion  erected  by  Leahy  In  carrying  out  a  con- 
tract between  himself  and  the  defendant,  and 
should  also  find  that  Leahy  was  an  Independ- 
ent contractor,  then  they  should  rendec  a  ver- 
dict tor  the  defendant  lustractlons  number- 
ed 7  and  8  asked  by  the  defendant  and  re- 
fused by  the  court,  were  as  followa:  "(7)  A 
subcontractor  under  an  original  contractor 
may  be  an  Indepmdent  contractor  aa  to  such 
original  contractor,  and  I'lnstnict  you  that 
D.  Leahy,  the  contractor  for  plastering  the 
building,  was  an  Independent  contractor  aa  to 
the  defendant,  A.  G.  Soule,  when  he  became 
the  contractor  for  the  work  of  plastering  the 
house  (S)  If  you  believe  from  the  evidence 
that  the  Injnry  complained  of  was  the  result 
of  negligence  on  the  part  of  the  aubcontractor, 
D.  Leahy,  then  yon  must  find  for  the  defend- 
ant** We  thinlc  the  refusal  of  these  instruc- 
tlom  was  error.  "An  Independent  contractor 
Is  one  who,  In  rendering  services,  exerdaes  an 
fndependent  employment  or  occupation,  and 
represents  his  employer  only  as  to  the  resulta 
of  his  work,  and  not  as  to  the  means  whereby 
It  la  to  be  accomplished."  Am.  ft  Bug.  Bncy. 
of  Law  (2d  Ed.)  vol.  16,  p.  187.  "The  chief 
consideration  which  determines  one  to  be  an 
Independent  contractor  le  the  fact  that  the 
employer  has  no  right  of  control  as  to  the 
mode  of  doing  the  work  contracted  for."  Id. 
The  t&tit  that  the  work  Is  to  be  done  under 
the  supervision  of  an  architect,  or  that  the 
employer  has  the  right  to  make  alterations, 
deviations,  additions,  and  omlsstona  from  the 
contract  does  not  change  the  relation  from 
that  of  an  Independent  contractor  to  that  of  a 
mere  servant.  Id.;  Frassl  v.  McDonald,  122 
Cal.  402,  55  Pac  13ft.  These  principles  apply 
"likewise  In  favor  of  the  principal  contractor 
aa  against  any  liability  on  his  part  for  the 
acts  of  a  subcontractor  oc  of  a  subcontract- 
or's servants."  16  Ency.  of  Law  (2d  Ed.)  p. 
104.  and  casea  cited.  There  was  nothing  In 
the  contract  for  the  plastering  which  contem- 
plated or  required  that  the  person  doing  the 
plaaterlng  should  place  hla  materials  on  the 
street  or  sidewalk,  and  therefore  It  could  not 
be  contended  that  the  contract  Itself  was  for 
the  creation  of  an  obstruction  In  the  street 
which  would  constitute  a  nutsanca  There 
waa  DO  conflict  in  the  evidence  with  respect 
to  the  terms  of  the  contract  between  the  de- 
fendant aa  the  principal  contractor,  and 
Leahy,  aa  subcontractor  for  the  plastering; 
nor  were  Its  terms  In  any  respect  ambiguous 
or  uncertain,  so  as  to  require  any  fact  to  be 


established  In  order  to  determine  Its  effect 
The  meaning  and  effect  of  the  contract  and 
the  relation  of  the  parties  to  It  thereby  creat- 
ed, consequently  became  a  question  of  law  to 
be  decided  by  the  court  11  EJncy.  PI.  &  Pr. 
pp.  78-80,  88,  89.  Under  the  evidence  there 
can  be  no  question  but  that  Leahy  occupied 
the  relation  of  Independent  contractor  to  the 
defendant  He  exercised  an  independent  oc- 
ctipatlon,  hla  contract  required  him  to  bring 
about  the  result  of  plastering  the  house,  and 
he  was  left  entirely  free  to  select  for  himself 
the  means  and  mode  of  doing  the  work  and 
the  persons  to  be  immediately  employed 
therein,  without  any  control  or  right  of  con- 
trol In  the  defendant  It  was,  therefore,  the 
duty  of  the  court,  on  refpiest,  to  Instruct  ttie 
Jury  that  Leahy  was  an  Independent  contract- 
or, and  not  leave  It  to  tlie  jury  to  determine 
according  to  their  own  notions  the  effect  of 
the  contract  In  that  respect  11  Ency.  PI.  & 
Pr.  pp.  SO,  89.  The  Instruction  was  Import- 
ant because  of  the  vague  and  unsatisfactory 
state  of  the  evidence  in  regard  to  the  char- 
acter of  the  obstructions  which  caused  the  in- 
Jury.  There  was  a  ctmfllct  as  to  whetlier  or 
not  there  were  any  boxes,  barrels,  and  lum- 
ber in  the  street  at  the  point  where  the  buggy 
upset  and  it  waa  uncertain  whether,  if  In 
fact  there  were  any  such  material  there 
which  caused  the  injury,  such  material  waa 
a  part  of  that  In  use  by  the  defendant  or  a 
part  of  that  In  use  by  Leahy,  tiie  plasterer. 
There  was  some  evidence  tiiat  the  persons 
who  made  the  excavation  for  the  sewer  con- 
nection used  lumber  belonging  to  Leahy  for 
the  purpose  of  holding  up  the  sides  of  the 
trench  while  they  were  digging  It  and  that 
the  trench  was  filled  In  again  the  day  before 
the  accident  The  lumber  would  then  be  no 
longer  necessary, few  use'ln  the  sewer  work, 
and  It  may  be  that  this  was  the  lumber  ob- 
served by  the  witnesses  for  the  plaintiff  who 
testified  that  the  obstructions  consisted  In 
part  of  lumber,  and  that  it  was  carelessly  left 
In  the  street  by  Leahy  after  It  was  returned 
to  him.  The  boxes  and  barrels  testified  to 
may  also  have  been  those  left  there  by  Leahy, 
and  not  by  the  defendant  All  these  things 
were  questions  to  be  determined  by  the  jury, 
and  the  instructions  requested  by  the  defend- 
ant should  have  been  given  for  their  guidance 
in  considering  of  their  verdict  For  this  er- 
ror the  order  denying  a  new  trial  must  be 
reversed. 

It  Is  earnestly  contended  by  the  appellant 
that  the  evidence  was  inaufflclent  to  Justify 
the  verdict  The  principal  claim  as  to  this 
point  is  that  it  was  proven  without  conflict 
that  there  waa  at  the  time  of  the  Injury  an 
obstruction  made  by  the  sewer  contractor, 
consisting  of  a  pile  composed  of  sand,  broken 
concrete,  and  pieces  of  asphalt  pavement,  ex- 
tending from  the  sidewalk  to  within  two  or 
three  feet  of  the  car  track,  and  some  two  or 
three  feet  high  alongside  of  and  directly  east 
of  the  sewer  trench;  that  the  trench  Itself 
had  been  filled  up  the  day  before;  that  all 
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the  other  obstructions  were  situated  along 
the  street  further  to  the  east;  that  the  plain- 
tiCF  was  driving  along  the  street  from  west 
to  east,  and  consequently  must  have  been 
first  struck  and  upset  by  the  pile  of  asphal- 
tnm  and  .concrete,  for  which  the  defendant 
was  in  no  wise  reeiransible.  Some  fire  wit- 
nesses for  the  defendant  testified  directly  that 
there  was  such  a  pile  of  paring  material  at 
that  time  and  place,  and  that  there  were  no 
other  itiaterials  on  the  street  at  the  point 
where  plaintiff  said  her  buggy  was  upset 
The  defendant  also  testified  that  there  were 
marks  on  this  pile  of  material  the  next  morn- 
ing, showing  where  the  wheel  of  some  vehicle 
had  run  upon  and  over  it  The  only  contra- 
diction of  the  fact  of  the  existence  of  this  oh- 
Btmction  in  the  street  was  the  testimony  of 
Cleary,  a  witness  for  the  plaintiff,  who  testi- 
fied that  he  was  the  sewer  workman  who  ex- 
cavated and  filled  the  sewer  trench;  that 
practically  all  the  sand  and  concrete  taken 
from  the  trench  was  replaced  therein;  and 
that  the  asphaltum  was  first  taken  off  the 
top  of  the  trench,  and  was  then  piled  on  the 
sidewalk.  This  evidence,  though  not  very 
satisfactory,  Is  sufficient  to  raise  a  conflict 
which  cannot  be  decided  by  this  court  If 
the  court  below  was  satisfied  that  the  wit- 
nesses for  defendant  were  entitled  to  equal 
credit  with  Cleary,  it  might  well  have  order- 
ed a  new  trial.  But  this  court  cannot  pass 
upon  the  credibility  of  witnesses,  and  hence 
cannot  interfere  upon  this  ground.  We  fre- 
quently have  cause  to  believe  that  the  Judges 
of  the  superior  court  are  too  reluctant  to  ex- 
ercise their  power  of  granting  a  new  trial  for 
insufficiency  of  the  evidence,  and  too  much 
inclined  to  acquiesce  in  a  verdict  of  the  Jury 
which  does  not  meet  with  their  own  approval. 
There  Is  a  clear  and  obvious  distinction  be- 
tween the  duty  of  a  trial  court  and  the  duty 
of  an  appellate  court  with  respect  to  the  deci- 
sion of  such  qurations,  and  it  is  well  estab- 
lished by  the  decisions  of  this  court  The 
trial  court  cannot  rest  upon  a  conflict  in  the 
evidence,  but  must  weigh  and  consider  the 
evidence  for  both  parties,  and  determine  for 
itself  the  Just  conclusion  to  be  drawn  from 
It  "Where  the  decision  Is  against  the  weight 
of  the  evidence,  it  is  the  duty  of  that  court  to 
grant  a  new  trial."  Irving  v.  Cunuingham, 
58  Gal.  309;  Mason  v.  Austin,  46  Cal.  387; 
Hawkins  v.  Abbott  40  Cal.  639;  BJorman  v. 
Fort  Bragg  Co.,  92  Cal.  500,  28  Pac.  591.  If 
the  Judge  is  not  satisfied  with  the  verdict, 
and  is  convinced  that  It  is  clearly  against  the 
weight  of  the  evidence,  it  Is  his  duty  to  set  It 
aside,  even  though  there  may  have  been  some 
conflict  in  the  testimony.  He  has  had  the 
same  opportunity  as  the  Jury  to  observe  the 
manner  of  the  witnesses,  and  to  decide  upon 
their  credibility,  and  it  is  his  duty  to  see  that 
the  verdict  Is  not  clearly  against  the  weight 
of  the  evidence.  He  must  exercise  a  whole- 
some and  discreet  supervision  over  the  Jury 
m  this  respect.  Dickey  v.  Davis,  89  Cal.  569. 
"There,  although  there  may  be  what  to  as, 
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judging  from  the  cold  record,  seems  a  sub- 
stantial conflict  in  the  evidence,  the  court 
having  heard  the  evidence,  and  having  had 
ample  oppartunity  to  Judge  as  to  the  de- 
meanor, manner,  and  credibility  of  the  wit- 
nesses, may,  if  he  is  dissatisfied  with  the  ver- 
dict and  is  of  the  opinion  that  It  is  clearly 
against  the  weight  of  the  evidence,  set  it 
aside,  and  grant  a  new  trial.  The  Judge  of 
the  superior  court  la  in  a  position  to  deter- 
mine between  the  apparent  and  the  real,  to 
detect  the  fallacy  of  specious  testimony  which 
may  have  misled  the  Jury,  but  which  his 
wider  experience  enables  him  to  readily  com- 
prehend." Bates  V.  Howard,  105  Cal.  178,  38 
Pac  ^16.  Of  course,  the  Judge  should  give 
due  respect  to  the  verdict  of  the  Jivy,  and 
may  sometimes  properly  deny  a  new  trial  in 
cases  where.  If  submitted  to  him  without  a 
Jury,  be  might  upon  the  evidence,  have  made 
a  different  decision.  He  must  be  clearly  sat- 
isfied that  the  verdict  Is  wrong;  otherwise 
be  should  let  it  stand.  But  in  considering 
the  question  upon  the  motion  he  must  act 
upon  his  own  Judgment  as  to  the  effect  of  the 
evidence.  The  parties  are  entitled  to  the 
judgment  of  the  Jury  in  rendering  a  verdict 
In  the  first  Instance,  but  upon  a  motion  for  a 
new  trial  they  are  equally  entitled  to  the  in- 
dependent Judgment  of  the  Judge  as  to  wheth- 
er such  verdict  is  supported  by  the  evidence. 

We  have  considered  the  case  upon  the  the- 
ory that  the  answer  sufficiently  denies  the 
allegation  that  the  defoidant  placed  in  the 
street  the  mortar  beds,  boxes,  and  barrels  ex- 
tending from  the  sidewalk  to  within  four 
feet  of  the  car  track.  We  have  done  so  be- 
cause the  plaintiff  does  not  raise  the  question, 
and  the  case  appears  to  have  been  Mod  upon 
the  theory  that  the  denial  is  sufficient  As 
-the  question  may  be  raised  upon  another 
trial,  the  attention  of  counsel  is  directed  to 
the  form  of  the  denial,  so  that  If  objection  is 
then  made,  the  defendant  may  amend  as  be 
may  be  advised. 

The  order  denying  the  new  trial  Is  revers- 
ed, the  Judgment  vacated,  and  the  cause  re- 
manded fbr  further  proceedings. 

We  concur:  ANGELLOTTI,  J.;  VAN 
DYKE,  J. 


In  re  FAT'S  ESTATK. 

SCOTT  et  Bl.  V.  FAY  et  al.   (S.  F.  3,776.) 

(Supreme  Court  of  Callfomia.    Oct  5,  1904.) 

OLOOKAPHIC  WILL— VALtDITT— ERROR  IK  DATE 
— BULEB  OF  CONSTBUC?nON— APPEAL 

raou  ORDBB  EEPUsina  fbobatb. 

1.  Ao  olographic  will,  defined  by  Civ.  Code. 
S  1277,  as  "one  that  is  entirely  written,  datpd. 

and  signed  by  the  hnnd  of  the  testator  hirasplf." 
is  not  rendftri^d  invalid  by  the  fact  that  the  date 
thereia  written  is  erroneous,  and  not  the  date 
on  which  the  will  was  actually  written. 

2.  A  will  sbnuM  be  construed  ns  valid  Id 
preference  to  holding  it  void,  especially  in  view 


1  2.  See  Wills,  voL  a.  C«bL  Dig.  U  MZ-Mi, 
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of  the  provialoD  of  Civ.  Code,  f  1^.  that  of 
two  modes  of  interpreting  a  will  that  is  to  be 
preferred  which  will  prevent  a  total  intestac;. 

8.  An  appeal  lies  from  an  order  refusing  pro- 
bate of  a  will  under  Code  CSt.  Proe.  fi  963,  aobd. 
3,  and  ii  In  time  if  taken  within  00  days  after 
the  entry  of  sach  order. 

4.  Peraona  for  whose  benefit  a  tmst  Is  created 
by  a  will  are  parties  aggrieved  by  an  order  re- 
fusing probate  of  the  will,  and  entitled  to  ap- 
peal therefrom,  and  on  such  appeal  the  ques- 
tion of  the  validity  of  the  trust  will  not  be 
cmuldered. 

CkiminisslonerB'  Decision.  In  Bank.  Ap- 
peal from  Snperior  Court.  Olty  and  Coun^ 
of  San  Pranctsco;  J.  T.  CoflTey,  Judge. 

Appeal  by  Mary  J.  Scott  and  others  from 
an  order  refusing  to  admit  to  probate  an  in- 
strument purporting  to  be  the  olographic 
vlll  of  John  Fay,  deceased.  Reversed. 

Louis  S.  Beedy,  for  appeUantB.  Bart 
Bnrke  and  Cliaa.  J.  Pence,  tor  reapondents. 

COOPER.  O.  This  la  an  appeal  from  an 
order  refusing  to  admit  to  probate  an  in- 
strument purporting  to  be  the  olographic 
will  of  deceased.  The  instrument  was  en- 
tirely In  the  handwriting  of  deceased,  and 
bore  date  "May  twenty-fifth,  eighteen  hun- 
dred and  fifty-nine."  It  is  not  claimed  that 
ttae  deceased  was  not  of  sound  mind,  nor  that 
tbe  purported  will  was  not  bia  free  act  and 
deed.  In  the  Instrument  the  deceased  made 
provision  for  his  son  Luke  Fay,  who  was 
bom  In  1861;  for  his  son  John  Fay,  who  was 
bom  about  1860,  and  for  hla  daughter,  Mary 
Alontealegre,  who  was  married  to  Carlos  F. 
Montealegre  In  January,  1887,  and  died 
March  29.  1000.  It  la  thus  evident  from  the 
testimony  that  the  Instrament  was  not  writ- 
ten in  1859,  but  at  some  time  between  the 
marriage  of  the  daughter  and  her  death.  If 
we  were  to  indulge  In  conjecture,  we  would 
say  that  the  wlU  was  written  May  25,  1889, 
the  words  "fifty-nine"  being,  by  mistake  or 
carelessneaa.  Inserted  Instead  of  the  words 
"eighty-nine."  There  does  not  appear  to  be 
any  explanation  as  to  the  discrepancy  in  the 
date  which  the  instrament  bears  and  the  ac- 
tual date  or  time  when  it  was  executed.  No 
reason  is  suggested,  and  none  suggests  itself 
to  us,  as  to  any  object  the  deceased  could 
bave  in  dating  the  instrument  "eighteen  hun- 
dred and  fifty-nine."  He  had  the  right  to 
make  an  olographic  will,  provided  he  com- 
plied with  the  statute  In  so  doing.  It  la 
declared  in  the  CItH  Code  (section  1277)  that 
'^n  olographic  will  la  one  that  la  entirely 
written,  dated  and  signed  by  the  hand  of  the 
testator  himself."  This  Is  the  same  provi- 
Blon  aa  In  the  Code  Napoleon.  The  Instru- 
ment In  this  case  is  an  olographic  will,  un- 
less we  bold  that  the  word  "dated"  In  the 
above  section  means  the  actual  and  correct 
time  when  the  instrament  was  written.  The 
Legislature  has  not  used  the  words  "truly 
dated"  nor  "correctly  dated,"  but  the  word 
"dated,"  which  must  be  construed  accord- 
ing to  the  approved  usage  of  the  language 
(Cir.  Code,  1 13),  and  in  its  primary  aud  gen- 


eral eense  (Code  Civ.  Proc.  S  1361).  If  we 
should  hold  that  the  word  "dated"  means  the 
trae  and  correct  time  when  the  will  was 
written,  then  any  difference  shown  between 
the  date  given  In  the  Instrument  and  the 
time  when  it  was  written  would  invalidate 
it  If,  under  such  rule,  a  testator,  In  his 
right  mind,  by  his  own  hand,  should  write 
his  win,  and  date  It  January  1,  1903,  and  it 
should  be  shown  by  oral  evidence  to  have 
been  written  January  1,  IdOl,  the  will  would 
be  void;  and  yet  we  know  by  constant  ex- 
perience that  business  men  many  times  dur- 
ing the  first  few  days  of  the  new  year  write 
the  date  of  the  old.  And  also  many  times 
we  get  the  wrong  Impression  as  to  the  day 
of  the  month,  and  instead  of  the  correct  date 
write  the  date  as  of  ttae  day  -preceding  or 
even  of  the  following  day.  The  word  "date" 
or  "dated"  Is  often  used  as  referring  to  the 
date  or  time  written  In  an  instrument  Thus 
It  is  provided  in  oar  Code  that  any  date  may 
be  inserted  in  a  negotiable  instrament, 
whether  past,  present,  or  future.  Civ.  Code, 
S  3094.  The  Century  Dictionary  defines  the 
verb  "date"  "to  mark  with  a  date,  as  a  let- 
ter or  writing."  A  will  other  than  an  olo- 
graphic will  la  not  required  to  be  dated,  and 
as  to  all  other  wills  parol  evidence  is  ad- 
missible to  show  the  trae  date,  even  If  con- 
tradictory of  the  written  date.  Underbill  on 
Wills,  S  268.  An  olographic  will  must  be 
dated  for  the  reason  that  the  Legislature  has 
said  so,  but  we  do  not  think  it  would  be  a 
sound  rnle  to  hold  that  any  mistake  or  error 
in  the  date  would  Invalidate  the  will.  It 
will  be  presumed  that  the  date  given  Is  the 
tme  date.  We  apprehend  that  cases  will 
rarely  occur  In  which  this  is  not  so.  If  it 
becomes  necessary  in  any  case  upon  a  ques- 
tion as  to  the  sanity  of  the  testator  or  prob- 
ably other  questions,  the  trae  time  at  which 
the  will  was  made  may  be  inquired  into; 
but  we  hold  that  simply  showing  that  an 
olographic  will  was  made  at  a  time  different 
from  that  written  therein  will  not  Invalidate 
it  The  date  is  not  the  material  thing,  al- 
though made  necessary  by  the  statute.  It 
la  a  means  of  Identification,  and  aids  in  de- 
termining the  authenticity  of  the  will;  but 
the  main  and  essential  thing  is  that  the  will 
be  wholly  written  and  signed  by  the  hand  of 
the  testetor.  The  origin  of  olographic  wills 
arose  probably  under  the  civil  law,  where 
among  unsolemn  privileged  wills  was  that 
of  a  father  bestowing  his  property  on  his 
children;  all  in  bis  own  handwriting. 
Brown's  Civil  and  Admiralty  Law,  vol.  1,  p. 
290.  An  olographic  will  may  be  proved  in 
the  same  manuer  that  other  private  writings 
are  proved.  Code  Civ.  Proe.  $  1309.  A  pri- 
vate writing  may  be  proved  by  evidence  of 
the  genuineness  of  the  handwriting  of  the 
maker.  Id.  {  1910.  We  do  not  mean  to  be 
understood  as  holding  that  an  olographic 
will  must  not  be  dated,  because  that  is  made 
essential  by  the  statute.  Our  attention  has 
not  been  called  to  any  case  directly  In  point. 
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nor  bave  we  been  able  to  find  any.  It  1b 
said  In  Bement  &  Dougherty  v.  Trenton  Lo- 
comotive, etc.,  Oo.,  32  N.  J.  Law,  515:  "The 
primary  signification  of  the  word  'date'  Is 
not  time  in  the  abstract,  nor  time  taken 
absoluM}',  but,  as  its  derivation  plainly  in- 
dicates, time  given  or  speciSed,  time  in  some 
way  ascertained  and  fixed.  This  is  tbe  sense 
la  wtalcb  the  word  la  commonly  used.  When 
we  speak  of  the  date  of  a  deed,  we  do  not 
mean  tbe  time  when  it  was  ectDally  esecnt- 
ed,  bat  the  time  of  Its  execution  as  given  or 
stated  In  tbe  deed  Itself.  The  date  of  an 
Item  or  of  a  <diarge  in  a  book  of  account  is 
not  necessarily  tbe  time  wbea  the  article 
charged  was  In  fact  furnished,  but  simply 
tbe  time  given  or  set  down  in  tbe  account 
In  connection  with  such  charge."  In  Under- 
hiU  on  Wills  (section  181)  It  Is  said:  "Where 
tbe  date  Is  given,  it  may  be  contradicted  by 
parol,  though  until  that  is  done  It  will  be 
presumed,  In  a  case  of  holograph,  that  the 
will  was  executed  upon  tbe  date  which  Is 
stated  in  it"  The  iangaage  of  tbe  Civil 
Code  of  Louisiana  Is  tbe  same  In  meaning  as 
the  section  of  our  Code  In  regard  to  olo- 
graphic wills.  It  was  held  by  tbe  United 
States  Circuit  Court  bi  Gaines  v.  Lizardl  et 
al.,  3  Woods,  77,  9  Fed.  Oas.  1042,  that  where 
tiie  proof  showed  that  an  olographic  will  was 
written  and  signed  by  the  testator,  and  bore 
date  of  some  day  In  a  designated  month,  but 
dM  not  show  of  what  particular  day.  It  was 
a  snffldmt  compliance  with  the  provlaiom 
cf  the  Code  as  to  dating.  The  case  involv- 
ed tbe  probate  of  an  oii^rraphlc  will  wtilcb 
had  been  lost  or  destroyed,  but  it  illustrates 
tbe  point  in  the  ease  at  bar.  In  case  of  an 
olographic  will  wblcb  has  been  lost  or  de- 
stroyed It  might  be  Impossible  to  prove  the 
day  of  the  montti,  or  even  the  month  In 
which  it  was  executed,  and  yet  the  evidence 
might  be  clear  and  convincing  that  the  will 
was  entirely  written,  dated,  and  signed  by 
the  hand  of  tbe  testator.  Sbonld  tbe  coorts 
in  such  cases  exdude  the  will  from  probate 
because  the  correct  time  at  which  it  was 
written  could  not  be  proven?  In  Estate  of 
Skerrett,  67  Cal.  587,  8  Pac.  181,  the  deceas* 
ed  Id  his  lifetime  signed  a  deed  purporting 
to  convey  certain  property  to  his  sister.  Tbe 
record  in  the  case  ^ows  that  the  deed  was 
dated  April  26,  1881.  and  acknowledged  be* 
fore  a  notary  April  27,  1881.  The  deed  was 
never  delivered,  and  therefore  could  not  take 
effect  as  a  deed.  It  was  not  of  a  testamen- 
tary character,  and  could  not  be  given  effect 
by  itself  as  an  olographic  will.  Bot  a  copy 
of  tbe  deed  in  the  handwriting  of  deceased 
was  found  after  bis  death  in  an  envelope 
with  a  letter  addressed  to  the  sister.  Tbe 
letter  was  without  date,  but  showed  an  In- 
tention clearly  expressed  In  the  handwriting 
that  his  sister  should  have  the  property. 
The  time  at  which  the  copy  of  the  deed  was 
made  by  deceased  did  not  appear,  nor  was 
there  auything  to  Indicate  tbe  time  when  the 


letter  was  written,  except  that  it  was  some 
time  after  the  acknowledgment  of  tbe  deed. 
This  court  said:  "Neither  the  copy  of  the 
deed  nor  the  letter,  taken  by  Itself,  consti- 
tutes B  will.  The  one  is  not  testamentary 
In  its  character,  and  the  other  has  no  date. 
Bat  taking  them  together  as  tbe  deceased 
left  them,  forming  one  document,  it  Is  com- 
plete. The  first  part  furnishes  the  date, 
and  the  latter  the  testamentary  character." 
Now,  It  appears  evident  in  the  above  dted 
case,  from  the  contents  of  the  letter,  that 
the  copy  of  tbe  deed  and  tbe  letter  must 
have  been  made  after  the  date  of  acknowl- 
edgment There  was  in  fact  nothing  to  show 
when  the  copy  was  made,  but  it  contained  a 
date,  and  with  the  letter  tbe  olographic  win 
was  held  good.  Tbe  case  was  followed  and 
approved  in  Be  Sober,  78  Cal.  478,  21  Pac 
8.  In  Estate  of  Lakemeyer,  135  Cal.  28,  8S 
Pac.  961,  87  Am.  St  Bep.  96,  an  olographic 
will  was  beaded,  "New  York,  Nov.  22,  •97," 
and  it  was  held  that  the  will  was  dated,  the 
abbreviation  "'9r'  meaning  1897.  There- 
fore it  appears  to  be  the  rule  of  this  court, 
as  all  other  courts,  to  constnie  wills  as  valM, 
in  preference  to  holding  them  void. 

It  is  provided  In  tbe  Civil  Code  (section 
1326)  that  of  two  modes  of  Interpreting  a 
will  that  Is  to  be  preferred  which  will  pre- 
vent a  total  Intestacy.  The  Supreme  Court 
of  Louisiana  adopted  the  at»ve  liberal  rule 
in  Heirs  of  McMichael  v.  Mrs.  F.  Bankston 
et  al.,  24  La.  Ann.  451,  In  which  it  was  held 
that  where  two  words  in  an  olographic  will 
were  not  In  the  handwritli^  of  deceased,  bnt 
did  not  change  tbe  meaning  nor  alter  the  dis- 
positions made  by  the  testator,  the 
would  be  upheld.  When  a  man  of  sound 
mind  and  monoiy,  by  bis  own  hand  and  sig- 
nature, batf  plainly  made  a  disposition  of 
his  pn^rty,  the  courts  should  carry  oat  his 
intention  If  It  can  be  done  without  violat- 
ing the  mandates  of  the  law. 

Kespondoit  contends  tiiat  this  appeal  was 
not  taken  witiiin  60  days  Attee  "the  reatO- 
tlon  of  the  Judgment"  and  hence  tbe  evi- 
dence cannot  be  consldened  on  this  appeal. 
Tbe  appeal  was  taken  within  60  days  after 
the  entry  of  the  order,  and  was  within  time. 
Tbe  section  of  tbe  Code  in  regard  to  rendi- 
tion of  judgments  does  not  apply.  Code  CIt. 
Proc.  {  963,  subd.  8;  In  re  Smith's  Estate. 
98  Cal.  636,  83  Pac.  744;  Estate  of  Scott  124 
Cal.  675,  57  Pac.  654.  The  stipulation  shows 
"that  the  testimony  of  the  appellant  John 
Fay  and  the  testimony  of  Luke  Fay,  set 
forth  in  full  in  said  transcript  was  the  only 
evidence  adduced  at  the  hearing  of  the  peti- 
tion for  the  probate  of  said  will  contained 
therein."  Appellants  are  parties  aggrieved, 
and  entitled  to  appeal.  They  are  beueflcia- 
ries  under  a  trust  created  by  the  will,  and 
the  court  will  not  here  determine  the  valid- 
ity of  the  trust  clause  as  to  appellants.  Code 
Civ.  Proc.  9  1299;  Estate  of  Mary  Cobb,  49 
Cal.  599;  Estate  of  Murphy,  104  Cal.  SG4,  88 
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Pac.  548;  Orabam  t.  Burch,  41  Minn,  171, 
49  N.  W.  697,  28  Am.  St  Bep.  339. 

It  follows  that  the  order  skould  be  reTen- 
«d. 

We  concur:   GRAY,  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  Is  revers- 
ed: BEATTY,  C.  J.;  SHAW,  J.;  ANGBL- 
LOTTI,  J.;  McFARLAND,  J.j  LOBIQAN, 
J.;  HBNSHAW,  J. 


ALCORN  et  al.  t.  BRANDBMAN.   SAMB  t. 
HOWARD.    SAME  t.  GIESBCa 
(Sac  942-944.) 

(Soprone  Court  of  Califotnia.    Oct.  8,  1904.) 

■BTOPPKi— PmHTATION  OT  QTjaanOR  BT  DB- 
MUBBEB— OORBOBITOnOll  OT  OOHFLAIITF. 

1,  The  Question  whether  plaintiffs,  suing  to 
recover  lands  as  heirs  at  law  of  a  decedent,  are 
•stopped  to  Impeach  a  decree  making  a  partial 
distrUiution  of  the  estate  by  whidi  the;  were 

gven  certain  other  lands,  while  those  In  con- 
oversT  were  distributed  to  defendant's  prede- 
cessor ID  title,  cannot  arise  on  the  face  of  the 
complaint,  so  as  to  be  presented  for  consider- 
ation by  a  demurrer,  where  the  proceedings  for 
distribution  and  decree  are  set  out  merely  to 
show  the  source  of  defendant's  claim,  and  the 
-complaint  does  not  show  that  plaintiGh  took 
under  the  decree,  but  alleges  its  mvalldity,  and 
that  It  was  made  without  their  consent  or  knowl- 

Where  plaintiffs  sue  as  heirs  and  as  gran- 
tees of  a  remaining  heir  of  an  intestate  to  re- 
eorer  certain  real  estate,  claiming  two-thirds  of 
the  land  described  in  the  complaint  as  heirs  and 
one-third  under  the  deed,  the  fact  that  they  may 
be  estopped  by  their  conduct  from  claiming  un- 
der the  deed  does  not  render  the  comi^lnt  in- 
sufficient to  support  tiielr  claim  as  heirs  at  law 
of  the  decedent  for  the  other  two-thirds  of  the 
land  described  therein. 
Beatty,  O.  J.,  dissenting. 

In  Bank.  Appeal  finm  Superior  Goort  San 
JoaQi^  County:  Edward  I.  Jones,  Jw^e. 

Serernl  acttons  by  James  Ben  Alcwn  and 
others  against  Heniy  Brandeman,  0.  A. 
Howard,  and  B.  B.  Oleseke.  From  Judg- 
ments Bwtalning  demnzTMS  to  the  eom- 
plalots,  plaintiffs  appeal.  Reversed. 

J.  B.  Hall  (J.  F.  Ramage,  of  connsel),'for 
appellants.  S.  U.  Spurrier  and  A.  0.  White, 
for  respondents. 

LORIOAN,  J.  The  appeals  In  all  these 
cases  are  taken  from  Judgments  on  demur- 
rers to  the  complaints,  the  plaintiffs  declin- 
ing to  amend,  and  In  the  main  no  different 
questions  are  presented  now  than  were  sub- 
mitted and  dlsiwsed  of  In  the  case  of  Alcorn 
et  al.  T.  Buschke  et  al.,  1S3  Cal.  655,  66 
Pac.  15,  wherein  the  complaint,  except  as  to 
the  names  of  the  defendants  and  the  de- 
scriptions of  the  property,  was  identically 
the  same  as  those  now  challenged  on  these 
appeals.  The  allegations  of  the  complaint 
the  grounds  of  attack  upon  It,  and  the  con- 
<:lu8lon  of  the  court  thereon  are  set  forth 


fully  in  the  (pinion  In  that  case,  and  dis- 
cussion of  them  here  is  nnnecessary,  (In  th<i 
opinion  in  that  case  as  reported  there  are 
two  errors  In  dates.  The  deed  from  Sebree 
to  the  plaintiffs  was  June  8,  1900,  Instead  of 
June  6,  1890,  88  stated,  and  In  the  first  para- 
graph, on  page  657,  183  Cal.,  and  the  second 
column  of  page  16,  66  Paa,  the  date  of  the 
deed  by  Kyle,  as  attorney  in  fact,  to  Jen- 
ning,  stated  as  October  17,  1896,  should  be 
June  26, 189a) 

It  is  contended,  however,  by  respondents 
that  one  point  Is  advanced  by  them  on  these 
appeals  which  was  not  presented  or  passed 
on  in  the  above  case.  This  is  relative  to  the 
effect  of  a  decree  of  distribution,  the  general 
terms  of  which  are  set  fortii  In  the  com- 
plaint 

The  plaintiffs  sue  as  heirs  at  law  and  as 
grantee  of  one  Sebree,  the  remaining  heir  at 
law  of  one  McKlnney,  who  died  intestate, 
seised  of  the  property  mentioned  in  the  com- 
plaint sod  other  property.  Pending  the  ad- 
ministration of  such  estate,  Sebree,  who  was 
administrator  thereof,  petitioned  for  a  par- 
tial distribution  of  the  estate,  which  was 
granted,  the  decree  distributing  to  the  de- 
fendants' predecessor  the  land  described  in 
the  complaint  and  to  the  plaintiffs  and  Se-  * 
bree,  as  heirs  at  law  of  the  decedent  other 
lands  of  the  estate. 

Notwithstanding  this  court  held  in  Alcorn 
T.  Buschke,  supra,  that  such  decree  was  TOld 
for  the  reasons  therein  stated,  still  It  la  now 
Insisted  by  re^ndents  that  it  nevertheless 
appears  from  the  allegations  of  the  com- 
plaint as  they  construe  them,  that  the  plain- 
tiffs are  estopped  by  their  own  conduct  snd 
the  conduct  of  Sebree,  from  questioning  the 
validly  of  the  decree,  and  asserting  title  to 
the  premises  In  dispute  which  the  defendants 
claim  under  it  In  this  regard  It  hi  claimed 
that  they  are  espedaliy  estopped  from  as- 
serting claim,  under  the  deed  from  Sebree 
to  them,  of  bis  one-third  Interest  In  the  prop- 
erty as  heir  at  law,  because  of  Sebree's  con- 
duct In  petitioning  for  and  obtaining  the  de- 
cree fjt  distribution  of  the  particular  land  In 
dispute  In  favor  of  defendants'  predecessor 
In  interest  under  whom  defendants  claim, 
and  of  which  action  aud  conduct  on  Sebree's 
part  they  had  full  notice  and  knowledge 
when  they  took  the  conveyance  from  him. 
And  that  as  to  the  original  Interests  (two- 
thirds)  which  plaintiffs  claim  as  heirs  at  law 
of  McKlnney,  respondents  Insist  that  as  it 
equally  appears  from  the  complaint  that 
plaintiffs  actually  took  under  tbe  decree  the 
other  lands  of  the  estate  particularly  dis- 
tributed to  them,  and  took  advantnge  of  and 
enjoyed  the  benefit  which  the  decree  gave 
them  In  that  respect  they  are  estopped  from 
now  questioning  Its  validity  as  to  the  In- 
terest acquired  to  tbe  land  in  dispute  by  the 
respondents  under  the  same  decree;  that  they 
could  not  accept  the  decree  In  as  far  ss  It 
conferred  advantages  on  them,  and  repudiate 
It  as  far  as  it  attempted  to  confer  adnmtages 
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on  others;  that  tbej  most  elect  to  be  bound 
by  It  In  Its  entirety  or  reject  It  In  its  entirety, 
and,  having  elected  to  accept  the  beneflla  It 
conferred  on  tbem,  are  estopped  to  dispute 
defendants'  rights  under  It,  or  to  now  qnes- 
tlon  Its  validity. 

As  fftr  as  concerns  the  Interest  which  the 
plalatlirB  acquired  to  the  lands  In  dispute  un- 
der their  conveyance  from  Sebree,  a  question 
may  arise,  not  only  as  to  the  effect  of  the 
Secree  of  partla)  distribution,  obtained  at  his 
request,  upon  whatever  Interest  be  might 
have  had  In  the  property  distributed  to  re- 
spondents' predecessor  under  it,  but  whether 
bis  petition  asking  for  such  distribution  to 
defendants'  predecessor  In  interest,  and  the 
distrlbutitm  under  It,  did  not  operate  as  a 
ratification  of  a  deed  inade  by  one  Kyle  un- 
der the  power  of  attorney  set  forth  and  dis- 
cussed In  Alcorn  v.  Buschke,  supra.  This 
would  not,  however,  of  itself  affect  the  snffl- 
clency  of  the  complaint  in  the  cases  now  un- 
der consideration,  because,  independent  of  the 
one-tfatrd  interest  which  plaintiffs  claim  to 
have  acquired  from  Sebree,  as  heir  of  Mc- 
Kinney,  the  complaint  would  still  be  suffi- 
cient to  support  their  claim  as  heirs  at  law 
of  the  said  decedent  for  the  other  two-thirds 
of  the  land  described  In  it,  unless  the  point 
made  by  defendants  that  they  are  estopped 
by  the  decree  of  dlstributl(ni  can  be  availed 
of  on  the  face  of  the  complaint,  and  we  do 
not  perceive  that  it  can. 

While  the  complaint  sets  forth  In  general 
the  proceedings  for  distribution,  and  shows 
that  distribution  of  the  land  In  question  was 
made  to  respondents'  predecessor  In  interest, 
and  that  other  lands  were  distributed  under 
it  to  plaintiffs  and  Sebree,  there  Is  nothing 
whatever  to  indicate  that  the  plaintiffs  ac- 
tually took  any  lands  under  said  decree,  or 
derived  any  advantage  or  benefit  under  It. 
The  proceedings  In  partial  distribution  were 
averred  by  plaintiffs,  in  their  complaint  to 
quiet  title,  solely  as  being  one  of  the  sources 
of  respondents'  claim  of  title  to  the  property 
In  question,  and  which  proceedings  they  al- 
leged were  totally  votd;  that  they  neither 
authorized  or  were  cognizaut  of  them,  and 
never  consented,  agreed  to,  or  approved  ot 
the  object  thereof.  Under  these  circumstan- 
ces, the  benefit  of  the  rule  of  law  which  re- 
spondents contend  for  Is  not  available  to 
them  upon  the  face  of  the  pleading.  If  the 
facts  (which  they  Incwrectly  infer  are  all  set 
forth  In  the  complaint  and  upon  which  as- 
sumption he  makes  the  claim  of  estoppel)  ex- 
ist, they  will  have  an  opportunity  of  availing 
themselves  of  the  rule  of  law  contended  for, 
by  appropriate  pleading  and  proof. 

This  additional  point  now  urged  on  these 
appeals  being  without  present  merit,  and  as 
all  the  other  points  made  to  sustain  the  Judg- 
ment have  heretofore  been  disposed  of  ad- 
versely to  respondents  In  the  case  of  Alcorn 
V.  Buschke,  supra,  the  Judgments  in  the  three 
above-entitled  causes  are  reversed,  and  they 
«re  remanded,  with  directloni  to  the  Iowa: 


RBPORTEB.  (CaU 

court  to  ov^rule  tbe  demurrers  Interposed  In 
each  case. 

We  concur:  HENSHAW,  J.;  SHAW,  J.; 
ANGBIiLOTTI.  J.;  UcFARLAlO).  J.;  VAN 
DYKE,  J. 

I  dissent:   BBATTT,  O.  3, 


ROGERS  V.  SUPERIOR  COURT  OF  CITY 
AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (8.  F.  2,485.) 

(Supreme  Court  of  GaUfomla.   Oct  S,  1904.) 

COnTSMPT  — OSSnOUBI— UB  JDDICATA,— HA- 
BEAS coapns— OEANO  jukt— witness  —  be- 

TUSAI.  TO  AKSWEB  qUESnOHB  —  oosBTrru^ 

TIONAL  LAW— STATUTES. 

1.  Since  under  tbe  statute  a  Judgment  on 
habeas  corpus  rentanding  a  petitioner  is  not  a 
bar  to  a  subsequent  application  of  the  same 
kind,  a  decision  of  the  Supreme  Court  on  habeas 
corpus,  remanding  a  petitioner  who  bad  sought 
his  discbane  from  a  Judgment  fining  him  for 
contempt  of  court,  Is  not  available  as  res  judi- 
cata on  certiorari  to  review  the  judgment. 

2.  On  certiorari  to  review  a  judgment  fining 
plaintiff  (or  contempt  In  refusing  to  answer 
questions  propoonded  br  the  grand  Jury, .  the 
transcript  showed  that  tne  plaintiff,  in  response 
to  the  first  order  to  show  why  he  should  not  be 
punished  for  contempt,  presented  a  verified  an- 
swer seeking  to  show  that  he  was  Justified  in 
his  refusal  on  statutory  and  constitutional 
nvunds.  The  affidavit  of  tbe  foreman  as  to 
the  ground  on  which  the  order  was  baaed  stated 
that  tbe  Questions  were  asked  plaintiff  In  the 
Investigation  by  tbe  grand  jury  of  a  charge  of 
forgery  against  another  person,  and  that  the 
questions  were  material  In  that  InveatigAtion. 
The  court  ordered  plaintiff  to  answer.  Held, 
that  a  second  affidavit  of  the  forenian,  subse- 
quently presented,  simply  alleging  that,  when 
plaintiff  appeared  In  response  to  another  sub- 
iMBna,  the  same  questions  were  again  put  to 
him,  and  that  he  again  refused  to  answer,  not- 
withstanding  the  previous  order  of  the  court  to 
do  BO,  is  Inauffident  as  a  basis  for  proceedings 
for  contempt,  since  it  fails  to  show  that  the 
charge  against  such  otiier  person  was  under  in- 
veatigation  when  plaintiff  was  again  called  to 
testify,  and  there  Is  no  mention  of  any  other 
charge  to  which  the  <;^estions  might  have  been 
material  or  pertinent 

3.  Under  Code  Civ.  Proc.  8  2008,  providing 
that  a  witness  can  be  compelled  to  answer  only 
such  questions  as  are  l^al  and  pertinent  to  a 
matter  In  Issue  before  a  tribunal,  a  witness 
cannot  be  adjudged  guilty  of  contempt  fur  a 
refusal  to  answer  questions  that  are  not  legal 
and  pertinent. 

4.  A  Judgment  for  contempt  for  refusal  of  a 
witness  to  answer  questions  is  reviewable  on 
certiorari,  on  the  question  whether  the  ansn-ers 
would  have  a  tendency  to  degrade  the  witii«>ss 
or  his  diaracter,  in  violation  of  the  direct  pro- 
visions of  Code  Civ.  Proc.  }  2065. 

6.  A  Judgment  for  contempt  for  refusal  of  a 
witness  to  onswer  interrogatories  Is  reviewable 
on  certiorari,  on  the  question  irtiether  the  in- 
terrogatories were  material  and  pertinent  to  any 
matter  then  in  issue,  in  violation  ot  the  direct 
provisions  of  Code  Civ.  Proc.  S  2066. 

6.  Where  a  third  person  had  been  charRf'd 
with  criminal  misconduct  in  relation  to  tbe  di<!- 
tributioQ  of  an  estate,  and  he  himself  testified 
that  he  had  been  guilty  of  varioos  crimes,  ixr 
duding  forgery,  and  the  grand  jury  commenced 


If  3.  See  Contempt,  vol.  10,  Ceot.  Dig.  »  3i.  »; 
WltoesBes,  voL  60,  Cant.  Dig.  !  39. 
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an  investigation,  and  asked  certain  questions  of 
a  witness  relating  entirely  to  his  conduct  and 
acts  in  the  matter  of  the  estate,  and  aa  to  hla 
koowledge  and  Information  aa  to  whether  one 
claimed  aa  an  heir  was  in  fact  the  true  h«ir 
of  the  deceaised,  and  the  reason  why  snch  wit- 
ness abandoned  the  cause  of  his  clients,  who 
were  heirs  of  the  eatate,  and  whether  he  bad 
reoelTed  anj  money  for  so  doing,  as  the  ques- 
tiona  in  oonnectim  with  the  admitted  facts  were 
■JI  material  on  the  question  as  to  whether  each 
witness  had  himself  been  guilty  of  criminal  mis- 
conduct, the  witness  could  not  be  reqnu-ed  to 
answer  them  under  the  direct  provisions  of  Code 
Civ.  Froc.  I  2005,  aa  the  answer  might  have  a 
tendency  to  subject  him  to  ponisbment  for  a 
telcmy. 

7.  where  an  indictment  had  been  (bund 
■Cainat  a  certain  person  for  forgeir,  and  mm 
pending  in  court,  the  Investigation  of  the  cliarge 
on  which  the  indictment  was  based  was  con- 
cluded, and  was  no  longer  pmding  before  the 
grand  jury,  and  questions  thereafter  propound- 
ed to  a  .witness  before  the  grand  Jury  as  to 
tbat  charge  were  no  longer  materiu  and  per- 
tinent to  any  issue  before  mch  jury,  aave  the 
■Ingle  qneatitm  of  the  guilt  or  innocence  of  tlie 
witness  in  ccnmectlon  with  sndi  crime,  and  Ids 
refusal  to  answer  was  justifiable. 

In  Bank.  James  Taylor  Rogers  was  fined 
for  contempt  by  the  snperior  court  of  the  city 
mud  county  of  San  Francisco  for  refusing  to 
answer  questloDB,  and  brings  cwtiorari  to 
review  ttae  jodgmeat  Judgment  annulled. 

Houx  &  Barrett,  for  petitioner.  I.  Harris, 
fSor  respondent 

ANOBLLOTTI,  3.  Oerttorarl  to  review  a 
Judgment  of  tbe  superior  court  of  tbe  city 
and  conn^  of  San  Francisco  Imposing  upon 
plaintiff  a  line  of  $500  tor  contempt  of  court 
The  Judgment  la  the  contempt  proceedings 
against  plaintiff  declared  blm  guUQr  of  con* 
tempt  for  bis  refusal  to  anawa  an^  of  11 
questions  propounded  to  blm  bj  ttae  grand 
Jury  of  tbe  city  and  county  of  San  Franciso^ 
mtta  having  been  directed  by  the  snperior 
court  to  answer  tbe  same,  and  adjudged  tbat 
tot  said  contempt  he  pay  a  fine  of  9500,  and, 
farther,  that  he  be  Imprisoned  In  the  county 
Jail  of  said  dty  and  county  for  five  days. 
Having  been  imprisoned  under  said  Judg- 
ment he  sought  bis  discharge  by  habeas  cor> 
pus,  but  was  by  this  court  remanded  upon 
the  ground  Uiat  so  for  as  the  record  tben 
before  the  court  showed,  at  least  one  of  the 
questions  propounded  was  relevant  and  per- 
tinent to  the  matter  under  InvestUEatlon  by 
tbe  grand  Jury,  and  It  had  not  been  made  to 
appear  that  his  answer  to  the  question  would 
either  have  a  tendency  to  incriminate  him  or 
degrade  his  duracter,  and  that;  therefor^ 
bis  refusal  to  answer  this  question  was  not 
Justified  in  law,  and  he  bad  properly  been  ad- 
judged to  be  in  contempt  In  re  Rogers,  12ft 
Cal.  468,  62  Pac.  47. 

Tbe  defendant  pleads  the  Judgment  of  this 
court  in  tiie  habeas  corpus  matter  in  bar  of 
Ibis  proceeding,  but  we  are  satisfied  that  It 
can  have  no  such  effect  It  is  well  settled 
tbat  the  doctrine  of  res  adjudicate  Is  not 
Id  the  absence  of  statutory  provision,  appli- 
cable to  the  decision  of  a  court  or  judge  re- 


manding a  person  in  habeas  cwpua  j^roceed- 
ings.  Church  on  Hat>eas  Cobras,  8  386;  In 
re  BIng,  28  CaL  247-251;  Bradley  v.  Beetie, 
163  Mass.  164,  26  N.  B.  429;  People  v.  Brady, 
56  N.  Y.  182.  Under  our  statute,  a  judgment 
on  habeas  corpus  remanding  a  petitioner  Is 
not,  as  a  matter  of  law,  a  bar  to  a  subsequent 
appllcatifHi  of  the  same  kind  to  tbe  same  or 
another  court  (In  re  Bing,  siu>ra),  and  it  cer> 
tainly  can  iiave  no  such  effect  In  this  innceed- 
ing.  TlilB  is  true,  whether  all  of  the  material 
facts  were  presented  at  tbe  first  hearing  or 
not  Bradley  v.  Beetle,  supra. 

Tbe  transcript  of  the  recwd  certified  to 
this  court  shows  that  the  plaintiff,  in  re- 
sponse to  the  first  wder  to  show  wliy  be 
should  not  be  punished  for  contempt  for  fail- 
ing to  answer  tlie  questions  propounded  by 
the  grand  Jury,  presented  a  verified  answer, 
and  a  copy  of  ttiis  is  contained  in  snch  tran- 
script. Tbe  aflSdavit  of  the  foreman  of  tbe 
grand  Jury  upon  whidi  the  ordw  was  based 
was  presented  and  filed  July  24.  1900,  and 
stated  that  the  qnesticms  were  asked  plaintiff 
In  the  Investigattou  by  tbe  grand  Jury  of  a 
charge  ot  forgery  against  one  Chretlai.  and 
that  the  questions  were  pertinent  and  mate- 
rial in  such  investigation.  In  his  answa, 
plaintiff  sought  to  make  it  appear  that  be 
was  Justified  in  refusing  to  answer  any  of 
the  qaestifms  by  section  2065,  Code  Civ. 
Proc,  wbich  provides  tiiat  a  witness  need  not 
give  an  answer  which  will  liave  a  tendency 
to  sub:^Bct  him  to  punishment  for  a  felony, 
ot  which  will  have  a  direct  tendency  to  de- 
^de  Us  character,  unless  it  be  the  very  fact 
in  issue,  and  by  section  13  of  article  1  of  tbe 
state  Constitution,  which  provides  that  no 
perscm  sliall  be  compelled,  in  any  criminal 
case,  to  be  a  wltoess  agahut  himself.  He 
also  alleged  certain  facts  tending  to  show 
that  de  investigation  against  Chretien  had 
been  concluded,  and  that  an  indictment  had 
been  found  and  presented.  No  showing  as 
to  the  facts  was  made  in  reply  to  the  verified 
statement  of  plaintiff,  and  the  court  did  not 
find  tlut  such  statement  was  in  any  respect 
untrue,  but  simply  found  **that  the  matters 
and  things  set  up  In  said  answer  do  not  con- 
stitute Just  and  legal  cause  why  tbe  said 
questions  should  not  be  answered  by  said 
Bogers,"  and  ordered  and  adjudged  "that  the 
said  questions  pn^unded  to  said  «  •  * 
Bogers  were  legal  and  proper,  and  that  it 
was  the  duty  of  said  Bogers  to  answer  the 
BBme,"  and  further  ordered  that  be  answer 
each  and  all  ol  said  questions  "whenever 
tiiereto  subpoenaed  and  requested,  and  when 
next  appearing  before  said  grand  Jury." 

The  second  aflldavlt  of  the  foreman  of  ttae 
grand  Jury,  presented  August  3,  1900,  simply 
alleged  that,  when  the  witness  appeared  on 
that  day  in  response  to  another  subpoena  la- 
sued,  the  same  questions  were  again  put  to 
him,  and  he  again  refused  to  answer,  not- 
withstanding the  previous  order  of  tbe  court 
requiring  him  to  so  do.  This  affidavit  Is  en- 
tirely silent  upon  the  question  as  to  whether 
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any  inTesHgatlon  was  tiien  being  made  by 
the  grand  Jury  as  to  the  charge  against  Chre- 
tien mentioned  In  the  first  affidavit  or  as  to 
any  charge  against  Chretien.  The  second 
«rder  to  show  cause  was  therenpon  made, 
and,  upon  the  hearing,  the  court  refused  to 
Allow  the  plaintiff  to  file  his  affidavit  In  reply 
to  the  order,  donhtleas  upon  the  theory  that 
tbe  questions  thereby  presented  had  been 
disposed  of  on  the  preriODS  hearing.  There- 
upon the  court  found  that  the  r^sal  of  tbe 
plaintiff  to  answer  tbe  gnestloDB  was  a  "di- 
rect disobedience  of  the  order  of  the  superior 
court  made  •  •  •  July  25,  1900."  and 
that  be  was  therefore  guilty  of  contempt, 
and  pronounced  tbe  judgment  in  question. 
It  is  apparent  that  If  the  order  of  July  28, 
1000,  was  luTElld,  the  indgment  sabsequently 
pronounced  la  Toid;  for  It  la  entirely  based 
upon  the  previous  order,  and  tin  pmiUdiment 
■was  imposed  solely  for  the  disobedience  of 
aaid  order.  The  second  affidavit  of  tbe  fore- 
man of  the  grand  jury  is  manifestly  insuffi- 
cient as  the  basis  of  a  proceeding  for  con- 
tempt on  account  ot  tbe  refusal  of  a  witness 
to  answer  questions,  for  it  entbrely  falls  to 
sfaow  that  the  cbarge  against  Chretien  was 
ander  Investigation  by  the  grand  Jury  at  the 
-time  plaintiff  was  again  called  before  that 
body  to  testify  as  a  witness,  and  there  Is  no 
mention  in  either  affidavit  of  said  foreman 
of  any  other  charge  to  which  tbe  question 
might  have  been  material  or  pertinent.  A 
witness  can  be  compelled  to  answer  only  such 
^ostloas  as  are  legal  and  pertinent  to  a  mat- 
ter In  issue  before  a  tribunal,  and  for  a  re- 
fusal to  answer  questions  that  are  not  perti- 
nent to  the  Issue  being  tried  he  cannot  be  ad- 
Judged  guilty  of  contempt.  Code  Clv.  Proc. 
I  2006;  Ex  parte  Zeebandelaar,  71  Cal.  238, 
12  Fac.  259;  Overend  v.  Superior  Court,  131 
Gal.  280, 286, 63  Pac.  372;  In  re  Rogers,  supra. 
A  grand  Jury,  like  a  court,  may  ask  only  such 
questions  as  are  pertinent  to  a  mattffl  then 
nnder  investigation,  and.  If  there  be  no  mat- 
ter under  Investigation,  a  refusal  to  answer 
questions  cannot  be  made  to  constitute  a 
contempt  "When  the  contempt  is  a  con- 
■tmctlTe  contempt,  namely,  committed  with- 
out the  presence  of  the  court,  the  affidavit  Of 
facts  forming  the  basis  of  Judicial  action 
must  show  upon  its  face  a  case  of  contempt; 
and.  If  It  does  not,  then  the  court  Is  wanting 
In  Jurisdiction,  and  the  orier  of  ctmtempt  Is 
ToW."   Overend  v.  Superior  Court,  supra. 

It  is,  therefore,  only  by  reading  the  second 
affidavit  of  the  foreman  of  the  grand  Jury  in 
connection  with  tbe  prior  affidavit  and  pro- 
ceedings, and  upon  tbe  theory  that  a  disobe- 
dience of  the  order  of  the  court  requiring  tbe 
witness  to  answer  tbe  questions  or  any  of 
them  would,  of  itself,  without  regard  to  the 
conditions  existing  at  the  time  the  witness 
again  appeared  l>efore  the  grand  Jury,  con- 
stitute a  contempt,  that  the  Judgment  of 
contempt  can  possibly  be  Justified.  This  Is 
apparently  the  theory  upon  which  the  supe- 
rior court  proceeded,  and,  unless  such  order 


was  a  valid  and  enforceable  order,  tlie  Judg- 
ment of  contempt  was,  as  already  said,  un- 
authorized. The  order  In  question  admitted 
the  truth  of  tbe  matters  and  things  set  up  in 
plaintiff's  answcar,  finding  dmply  that  each 
matters  and  things  did  not  constltate  Jost 
and  1^1  cause  why  the  sald'questions  should 
not  be  answered.  Then  Is  thus  iK-eseated 
only  a  questi<m  of  law,  viz.,  the  question  as 
to  whether  the  allegatlcHis  of  the  answer, 
taken  as  tni^  established  a  case  In  which  the 
witness  vnu  Jnstlfled  In  refusing  to  answw, 
upon  tbe  ground  either  that  the  answws 
would  liave  a  tendency  to  incriminate  bdm  or 
degrade  his  character,  or  that  tli^y  were  not 
material  and  pertinent  to  any  matter  then 
In  Issue.  The  decision  of  the  court  adjudi- 
cating one  guilty  of  <»ntempt  is,  upon  both 
these  questions,  reviewable  either  on  habeas 
corpus  (Ex  parte  Zeebandelaar,  supra;  In  re 
Rogers,  supra),  or  upon  certiorari  (Overmd  t, 
Supnrior  Court,  supra).  See,  also,  Schwais 
T.  Superior  Court,  111  Cal.  106,  112,  43  Pac. 
680.  If  such  a  case  la  shown,  the  nperlor 
court  was  without  power  to  adjudge  p'«'"t** 
guilty  of  contempt 

We  have  carefully  examined  the  allegations 
of  the  answor  hi  connecthm  with  tbe  qne*- 
Uons  propounded  to  the  plaintiff,  and  are  sat^ 
Isfled  tiiat  he  was  Justified  upon  botii  i^onnda 
in  refusing  to  answer  each  and  all  of  the 
questions.  It  appears  from  the  :  iswer  pre- 
sented In  the  contempt  proceedings  ttiat  dis- 
tribution et  the  residue  of  the  estate  <tt  one 
Joseph  Stdllvan,  deceased,  indndlng  several 
thousands  of  dollars  In  mon^,  had  been 
made  by  the  superior  court  of  tbe  city  and 
county  of  San  Francisco  to  an  alleged  heir, 
"Jolm  Sullivan,"  under  such  circumstances 
as  to  give  rise  to  the  suspicion  tbst  the  prop- 
erty of  the  estete  bad,  through  fraud  on  the 
part  of  parties  and  attorneys  appearing  In 
the  matter,  been  distributed  to  a  spurious 
heir,  and  divided  among  those  participating 
in  the  fraud.  Chretl«i  appeared  as  the  at- 
torney for  John  Snillvan.  Tlie  plaintiff,  who 
had  appeared  for  certain  persons  alleged  to 
be  h^rs,  and  filed  a  petition  for  distribution 
of  the  resldne  to  ttiem,  claiming  fh&t  he  bad 
become  satisfied  that  his  cliente  were  not 
entitled  to  share  In  the  estate,  had  aban- 
doned his  claim,  and  had  thus  allowed  the 
distribution  to  be  made  to  "John  Snlllran." 
Chretien,  plaintiff,  and  othere  were  charged 
by  a  statement  published  in  the  San  Fran- 
cisco Call,  a  dally  newspaper,  with  serious 
criminal  misconduct  In  relatlcm  to  the  distri- 
bution of  the  estate  and  an  Investigation  was 
bad  by  the  superior  court  having  Jurisdiction 
of  the  estate,  resulting  in  an  order  purport- 
ing to  vacate  tbe  decree  of  distribution.  In 
that  investigation  Chretien  himself  testified 
tliat  he  had  been  guilty  of  varions  crimes  rel- 
ative to  said  estate,  inclndliv  that  of  forgery 
of  ynrious  receipts  purporting  to  have  been 
given  by  "John  Sullivan"  for  moneys  received 
therein.  Within  a  few  days  thereafter  there 
were  published  in  the  San  Francisco  Exam- 
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Iner,  a  dally  newspaper,  two  stBtemente,  pur- 
porting to  have  been  severally  made  by  Obre- 
tifiD  and  another,  accusing  plaintiff  in  effect 
of  having  received  (600  for  the  abandonment 
^  the  claim  of  his  clients,  and  charging  that 
the  eatate  bad  been  robbed  through  the  In- 
strumentality of  spariouB  heirs,  and  accusing 
plaintiff  of  consciously  aiding  therein.  It 
was  under  these  circumstances  that  the 
grand  Jury  commenced  the  Investigation,  and, 
upon  the  theory  that  the  same  were  perti- 
nent and  material  in  the  investigation  of  the 
cbarge  of  forgery  against  Cliretlen,  the  11 
questions  were  asked  of  plaintiff.  These 
questions  related  entirely  to  hla  (the  plain- 
tiff's) conduct  and  acts  In  the  matter  of  said 
estate  of  Joseph  SuiUvan.  the  allegations  con- 
tained in  the  papers  filed  by  him  therein,  his 
knowledge  and  information  as  to  whether  or 
not  John  Sullivan  was,  in  fact,  the  true  heir 
of  deceased,  his  reasons  for  the  abandonment 
«f  the  cause  of  his  clients,  and  as  to  whether 
he  had  received  any  money  therefor. 

Considered  In  connection  with  the  admitted 
facts,  the  questions  asked  were  all  material 
and  pertinent  upon  the  question  as  to  whetb- 
«  the  plaintiff  had  himself  been  guilty  of 
<3-imiaal  misconduct,  and,  with  the  exception 
of  one  or  two,  were  material  only  upon  that 
qnestion.  The  one  or  two  questions  that 
might  possibly  be  considered  pertinent  to  the 
investigation  of  the  charges  against  Chretien 
went  to  the  question  of  the  information  of 
plaintifl  as  to  the  falsity  of  the  claim  made 
by  Chretien  on  behalf  of  the  alleged  heir, 
"John  Sullivan,"  at  the  time  that  he  (plain- 
tiff) withdrew  hla  opposition  to  distribution 
to  said  "John  Sullivan,"  and  thus  aided  In 
the  acMnnpllshment  of  a  crime.  It  was  char- 
ged, in  effect,  that  he  had  willfully  aided  and 
abetted  in  the  commission  of  a  felony,  the 
obtaining  of  the  property  of  this  estate, 
Amounting  to  several  thousands  of  dollars, 
by  fraud  and  false  representations.  It  re- 
quires only  a  reading  of  the  questions  asked 
to  demonstrate  that  they  were  asked  for  the 
porpose  of  obtaining  evidence  ni>on  whlcta 
to  proceed  against  the  plaintiff  himself,  rath- 
er than  Chretien,  for  a  felony.  Tliat  the 
answers  to  such  questions  would,  If  the  chai^ 
ges  made  were  well  founded  and  the  witness 
answered  truly,  serve  such  purpose,  is  too 
dear  fotr  question.  However  commendable 
nay  be  a  desire  to  ascertain  the  truth  and  to 
punish  oflfflidets  i^alnst  the  law,  so  long  as 
we  adhere  to  the  settled  policy  of  this  coun- 
try and  of  England  that  no  person  shall  be 
compelled  to  be  a  vrltness  against  himself  in 
a  criminal  proceeding,  so  long  must  a  witness 
be  protected  in  bis  refusal  to  answer  ques- 
tions, the  answers  to  which  will  serve  to 
show  that  be  has  l>een  guilty  of  a  felony  for 
which  he  may  be  prosecuted.  Wh««  it  Is 
made  to  appear  that  such  Is  the  nature  of  a 
question  a^ed,  a  court  is  without  power  to 
compel  an  answer,  and  Its  adjudication  of 
contempt  is  a  nullity. 

The  answw  In  the  contempt  proceedlnga, 


presented  Ic  response  to  the  first  order  to 
show  cause,  further  In  effect  alleged  that  the 
grand  Jury  bad  already,  upon  the  testimony 
adduced  before  It,  and  without  the  evidence 
of  plaintiff,  found  and  presented  to  the  supe- 
rior court  an  Indictment  against  Chretien, 
upon  the  charge  stated  In  the  affidavit  of  the 
foreman  of  the  grand  jury,  which  was  one  of 
forgery  of  the  indorsement  of  a  certain  check, 
and  that  such  indictment  was  pending  in 
said  court.  The  truth  of  these  allegations  be- 
ing conceded.  It  is  apparent  that  the  investi- 
gation of  the  cbarge  mentioned  in  such  affi- 
davit had  been  concluded,  and  that  said 
cbarge  was  no  longer  pending  before  the 
grand  Jury.  Under  these  circumstances,  the 
questions  were  no  longer  material  or  perti- 
nent to  any  issue  before  the  grand  Jury,  so 
far  as  the  record  shows,  save  and  except  the 
single  question  as  to  the  guilt  or  innocence 
of  the  plaintiff  himself.  Whatever  may  have 
been  the  situation  when  the  questions  were 
first  asked,  the  superior  court  had  no  pow^ 
to  coiiq>el  the  plaintiff  to  answer  them,  after 
the  issue  to  which  they  were  material  had 
been  determtoed,  and  the  investigation  there- 
of by  the  grand  Jury  finally  concluded. 

For  the  two  reasons  stated,  the  Judgment 
of  the  superior  court  must  be  held  to  have 
been  beyond  its  Jurisdiction.  It  Is  unneces- 
sary to  notice  other  points  made  by  the  plain- 
tiff. It  may  be  contended  that  the  conclu- 
sion here  reached  is  at  variance  with  the  con- 
clusion in  the  habeas  corpus  proceeding  (In 
re  Eogers,  supra),  wherein  this  court  re- 
manded the  plaintiff,  to  suffer  the  Imprison- 
ment Imposed  by  the  Judgment  We  have 
already  shown  that  such  disposition  of  the 
habeas  corpus  matter  is  no  bar  to  this  pro- 
ceeding. It  was  said  In  the  opinion  filed 
therein  that  It  was  not  made  to  appear  that 
"his  answer  to  the  question  would  either 
have  a  tendency  to  Incriminate  him  or  de- 
grade his  character."  Such  may  have  been 
the  condition  of  affairs  in  that  proceeding. 
The  opinion  does  not  show,  and  the  record 
of  the  proceeding  does  not  disclose,  what  was 
made  to  appear  therein.  Nor  was  anything 
said  In  the  opinion  as  to  the  effect  of  a  show- 
ing that  the  Investigation  of  the  charge 
against  Chretien  had  been  finally  concluded 
prior  to  the  making  of  the  order  requiring 
plaintiff  to  answer  the  questions.  Regard- 
less, however,  of  the  question  as  to  whether 
the  habeas  corpus  matter  was,  upon  the  rec- 
ord then  before  the  court,  correctly  decided, 
it  is  clear  to  us  that  upon  the  record  now  be- 
fore the  court  the  plaintiff  is  entitled  to  the 
relief  sought 

The  Judgment  of  the  superior  court  In^poa- 
Ing  a  fine  of  upon  the  plaintiff  Is  an- 
nulled. 

We  concnr:  BRATTT,  O.  J.;  SHAW,  J.; 
McFARTjAND,  J.;  VAN  DYKE,  J.;  LORI- 
OAK,  J. 

I  concur  upon  the  groond  loat  stated: 
HBN8HAW,  J. 
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PEOPLB  T.  OOUI/riSB.    (Cr.  909.) 

(Supreme  Court  of  California.  Oct.  8,  1904.) 
cbucinai.  law— 'Appeai/— bill  or  EXCKPriona 

— IHCOBPOBATION  OF  KVIDBNCB— PM- 
SUUPTION — UABHLESS  EBBOB. 

1.  A  person  convicted  of  burglary  in  the  mc- 
ond  degree  cannot  complain  on  appeal  that  the 
verdict  waa  contrary  to  the  evidence,  because  it 
showed  without  contradiction  Chat  defendant 
waa  niilty  of  burglary  in  the  firat  degree. 

2.  On  appeal  from  a  conviction  for  burglary, 
the  bill  of  exceptions  stated  tliat  witnesses  for 
the  people  and  for  defendant  were  sworn  and 
examined,  and  that  the  testimony  Included  cer- 
tain testimony  set  out  in  detail  and  relating 
solely  to  the  time  when  the  burglary  was  com- 
mitted. One  ground  of  the  motion  for  new 
trial  was  that  the  verdict  waa  contrary  to  the 
evidence.  Held  that,  while  it  would  be  pre- 
nimed  tliat  the  bill  of  exceptions  contained  all 
the  evidence  as  to  the  time  of  the  commission 
of  the  crime,  it  could  not  be  preatimed  that  it 
eontained  all  of  the  evidence  aubmltted. 

Bcatt7,  O.  J.,  ud  Henahaw  and  Lorigui,  JJ., 
diflBoitmk. 

In  BRnk.  Appeal  from  Superior  Ooiirt;i 
01t7  and  Gonnty  of  San  Frandsco;  Wm.  F. 
Lawlor,  Judge. 

Charles  Coulter  waa  convicted  of  burglary, 
and  appeals.  Affirmed. 

H.  H.  McCloBkey,  for  appellant  U.  8. 
Webb,  Atty.  Gen.,  and  Lewla  F.  Bylngton, 
DIst  Atty.,  for  the  People. 

ANGELLOTTI,  J.  The  defendant  was 
convicted  of  the  crime  of  burglary  of  the 
second  degree,  and  adjudged  to  suffer  im- 
prisonment in  the  state  prison  for  three 
years.  He  appeals  from  the  Judgment  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

The  motion  for  a  new  trial  was  made  upon 
several  grounds,  one  being  "that  the  verdict 
Is  contrary  to  the  evidence."  This  is  the 
only  ground  relied  on  upon  this  appeal; 
counsel  for  defendant  stating  In  his  brief 
that  the  venue  was  not  shown,  the  date  of 
offense  was  not  shown,  the  ownership  of  the 
property  entered  or  of  the  property  taken 
was  not  proven,  the  right  of  the  defend- 
ant to  take  the  articles  was  not  question- 
ed, and  that  no  wrongful  intent  was  shown. 
An  examination  of  the  bill  of  exceptions 
discloses  the  fact  that  the  bill  does  not  pur- 
port to  state  all  the  evidence.  So  far  as 
applicable  to  the  questions  involved  In  this 
appeal,  it  Is  as  follows,  viz.:  "The  opening 
statement  was  made  by  the  district  attorney, 
and  witnesses  were  then  sworn  and  bjl- 
amlned  on  behalf  of  the  people,  and  the 
people  rested.  Witnesses  for  the  defendant 
were  then  sworn  and  examined,  and  the  de- 
fendant  rested.  Witnesses  were  then  sworn 
end  examined  in  rebuttal.  Whereupon  the 
testimony  was  closed.  The  testimony  given 
during  the  trial  Included  the  following: 
Joseph  Cataola  testified  as  follows:  *Q. 
About  what  time  In  the  morning  was  it 
when  you  beard  this  glass  crack,  you  think? 

f  L  See  Criminal  Law.  voL  U,  Cent  Dig.  S  SU8. 


REPORTER.  (Gal. 

A.  It  waa  Just  atMnit  exa<^7  10  minutes  to 
6.'  The  witness  farther  testified  that  not 
more  than  two  or  Quree  minutes  after  he 
saw  the  defendant  put  a  wire  through  the 
window,  pull  out  articles,  and  hand  them  to 
another  man.  George  C.  Donglasa^  the  po- 
lice officer  who  arretted  the  defendant,  testi- 
fied tiiat  It  waa  about  26  minutes  past  5- 
when  Catania  ran  up  to  Um  and  told  him 
abont  the  burglary.  When  the  testimony 
was  all  In  the  cause  was  argued  and  sub- 
mitted by  tbe  reqiectlve  counsel.'* 

The  copy  of  the  minutes  of  the  trial  con- 
tained in  the  Judgment  rail  shows  that  three 
witnesses  were  sworn  and  aamlned  on  be- 
half of  the  pe(q;ile,  twelve  witneeaes  on 
behalf  of  the  defendant,  and  five  witnesses 
for  tbe  people  on  rebnttal.  It  is  apparent 
tbat  there  was  no  attempt  to  atate  in  the 
bill  of  exceptions  the  evidence  given  npon 
tbe  txM,  and  that  tbe  only  object  of  Inaert- 
Ing  tbe  particular  portion  set  out  was  to 
point  out  some  partlenlar  error  relied  on, 
and  claimed  to  be  an  oror  by  reason  of 
that  particular  teatlnHmy.  A  bill  of  excep- 
tions must  contain  so  much  of  tbe  evi- 
dence <mly  aa  is  neceaaary  to  present  tbe 
questions  of  law  upon  which  tbe  exceptions 
were  taken  (section  1176,  Pen.  Code),  and 
where  it  Is  made  to  appear  afflrmatlTely  tbat 
only  a  portion  of  tbe  material  evidence  la 
included,  and  that  there  baa  been  no  at- 
tempt to  state  anything  about  fbe  nature 
of  the  omitted  evidence  or  Ite  effect,  It  la 
clear  tiiat  tbe  portion  Inserted  la  so  in- 
sorted  for  another  pnipose  tban  that  of 
supporting  the  claim  tbat  the  verdict  la  con- 
trary to  tbe  evidence  in  some  other  respect 
than  that  aa  to  whtdi  the  Inserted  evidence 
is  applicable. 

It  will  be  observed  tbat  the  inserted  evi- 
dence la  directed  'solely  to  tbe  quMtlon  of 
time;  the  anbstance  thereof  being  that  it 
waa  not  later  tban  a  few  minutes  after  5 
o'clock  a.  m.  when  the  burglary  waa  com- 
mitted. It  may  well  be  that,  under  the  an- 
tborltiea,  it  will  be  presumed  that  the  In- 
sorted  evidence  was  all  the  evidence  In- 
troduced on  the  question  as  to  the  time  of 
the  commission  of  tbe  offense,  and,  therefore, 
as  to  whether  tbe  burglary  was  of  tbe 
first  or  second  degree.  The  crime  being 
alleged  to  have  been  committed  on  the  14th 
day  of  February,  1002,  this  evidence  showed 
a  burglary  committed  between  sunset  uid 
sunrise,  wblch  was  a  burglary  of  the  first 
degree,  while  the  verdict  was  that  the  de- 
fendant was  guilty  of  burglary  of  tbe  second 
degree  only.  The  only  claim  really  pre- 
sented by  this  bill  of  exceptions  is  that  by 
reason  of  the  fact  tbat  all  of  tbe  evidence 
given  upon  the  question  of  time  showed 
that  the  defendant  was  guilty  of  the  more 
serious  oifense  of  burglary  of  the  first  de- 
gree instead  of  the  lesser  offense  of  bur- 
glary of  the  second  degree,  of  which  be  was 
convicted,  the  vmllct  was  "contrary  to  law 
or  evidence."   It  la  well  settled  that  a  de- 
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fendant  cannot  complain  vhere  the  deter- 
mination of  his  case  was  more  favorable 
to  him  than  the  evidence  warranted  (Peo- 
ple T.  Mnhlner,  IIS  Cal.  803,  47  Pac.  128, 
and  cases  there  cited);  but  we  can  conceive 
of  no  other  reason  tar  the  statement  that 
the  evidence  given  included  the  portion  In- 
serted as  to  time  than  the  deatre  to  present 
on  tills  an>e8l  the  qnestlon  as  to  wbetiier 
the  evidence  aa  to  time  was  such  as  to 
render  the  mdlct  contrary  to  the  evidence. 
We  adhere  to  the  mle  declared  in  People 
T.  Mnhlner,  supra,  and  other  cases,  and  can 
therefore  see  no  reason  why  the  fact  that 
the  evidence  as  to  time  was  as  stated  in  the 
bin  of  exceptl<HiB  renders  the  verdict  con- 
trary to  the  evidence. 

The  claim  of  defendanfa  counsel  now  ap- 
pears to  be  that  where  a  defendant  has 
specified  as  one  of  the  grounds  of  his  mo- 
tion for  a  new  trial  that  the  verdict  is  con- 
trary to  the  evidence,  without  specifying 
either  In  his  motion  or  In  his  bill  of  ex- 
ceptions the  particulars  wherein  the  evi- 
dence is  claimed  to  be  insnfflcient,  this  not 
being  necessary  In  criminal  cases,  it  will 
be  conclusively  presumed  on  appeal  that  the 
bill  of  exertions  contains  the  substance 
of  the  evidence  as  to  every  fact  put  In  issue 
by  the  information  or  Indictment  and  the 
plea  of  not  gnllty,  unless  it  be  stated  that 
facts  concerning  which  no  evidence  is  in- 
serted were  proven,  or  that  evidence  was  in- 
troduced tending  to  prove  them.  The  true 
rule  does  not,  we  are  satisfied,  go  to  the  ex- 
tent claimed  by  counsel.  Where  the  trial 
court  denies  the  motion  of  a  defendant 
for  8  new  trial,  it  devolves  on  him,  U  be 
wishes  to  have  the  action  of  the  court  re- 
viewed on  appeal,  to  present  the  draft  of 
a  bill  of  exceptions  purporting,  at  least, 
to  contain  a  fair  statement  of  the  evidence 
material  to  the  determination  of  the  ques- 
tions desired  to  be  determined  on  appeal. 
Although  he  may  have  specified  in  his  mo- 
tion insufficiency  of  the  evidence  as  one  of 
his  grounds  for  a  new  trial,  there  la  no  law 
requiring  bim  to  further  press  this  ground 
on  appeal,  after  the  ruling  against  him  by 
the  trial  court,  and  in  the  great  majority 
of  cases  It  would  be  useless  to  so  do,  in 
view  of  the  well-settled  rule  that  the  ap- 
pellate court  will  not  disturb  the  action  of 
the  trial  court  as  to  matters  concerning 
wiilcb  there  was  simply  a  conflict  of  evi- 
dence. If,  therefore,  notwithstanding  the 
statement  of  that  ground  in  his  motion,  he 
should,  after  the  denial  of  his  motion,  pre- 
sent a  bill  of  exceptions  containing  abso- 
lutely no  evidence,  and  the  bill  of  exceptions 
presented  to  the  appellate  court  contolned 
no  evidence  or  any  reference  thereto,  except 
a  statement  that  witnesses  were  sworn  and 
examined,  tbere  would  be  no  presumption 
that  there  was,  In  fact,  no  evidence  given 
on  the  trial.  The  presumption  would  rather 
be  that  the  defendant  had  abandoned  this 
particular  ground  for  a  new  trial,  and  that 


all  reference  to  the  evidence  had  Qier^ore 
been  intentionally  omitted.  The  presump- 
tions are  all  In  favor  of  the  correctness  of 
the  action  of  the  trial  court,  and  It  is  not 
to  be  presumed  that  such  court  has  refused 
to  allow  the  insertion  of  such  evidence  as  the 
defendant  may  have  diesired,  so  far  as  the 
same  la  necessary  to  the  determination  of 
any  qnestkm  Bought  to  be  preaented  on  the 
appeal. 

It  would  not  be  incumbent  on  the  district 
attorney,  in  such  a  case,  to  propose  amend- 
ments in  order  to  make  the  bill  show  the 
evidence.  It  Is  not  for  bim  to  prepare  a 
bill  of  exceptions  for  the  defendant  His 
duty  Is  confined  to  proposing  such  amend- 
ments in  regard  to  the  matters  set  forth 
in  the  bill  as  will  make  the  bill  show  the 
truth  as  to  those  matters.  And  so,  when 
the  bill  proposed  by  the  defendant  In  terms 
purports  to  give  the  evidence  aa  to  only 
one  matter  or  Issue  out  of  many,  and  ia 
expressly  confined  to  that  purpose,  aa  we 
think  It  Is  in  the  case  at  bar,  there  can  tie 
no  presumption,  arising  from  the  absence 
from  the  bill  of  evidence  on  the  other  is- 
sues, ttiat  tbere  was.  In  fact  evidence 
thereon.  In  snch  a  case  the  presumption 
is  only  as  to  the  completeness  of  the  record 
aa  to  the  evidence  upon  the  particular  mat- 
ter to  which,  by  its  terms,  the  bill  Is  lim- 
ited. If,  on  the  other  hand,  the  proposed 
bill  can  be  said  to  (airly  purport  to  give  the 
substance  of  the  evidence  in  the  case,  or  to 
state  what  the  same  tended  to  show,  the 
matter  of  the  Insufficiency  of  the  evidence 
to  sustain  the  verdict  Is  presented,  and  the 
district  attorney  must  see  that  the  bill  tmly 
presents  the  actual  condition  as  to  the  evi- 
dence on  all  the  issaes;  (or,  under  the  au- 
thorities, it  will  be  presumed  on  an>eal  that 
the  bill  of  exceptions  does  contain  all  the 
evidence,  even  though  there  be  no  state- 
ment therein  to  the  effect  that  no  other  evi- 
dence was  given.  The  true  rule,  we  are 
satisfied,  goes  no  further  than  this.  In  this 
state  it  Is  not  essential  that  the  bill  should, 
in  terms,  state  that  the  evidence  contained 
therein  was  all  the  evidence  given.  It  Is 
enough  to  raise  the  presumption  that  It  does 
contain  all  the  evidence,  that  the  bill  on  its 
face  fairly  purports  to  state  the  evidence  or 
its  effect.  But  there  can  be  no  good  reason 
for  a  rule  establishing  a  conclusive  presump- 
tion to  the  effect  that  a  bill  of  exceptions 
does  contain  all  the  evidence  In  a  case,  sim- 
ply because  insufllciency  of  evidence  was 
one  of  the  grounds  specified  in  the  motion 
(or  a  new  trial,  where  the  bill  afiSrmatlvely 
shows  that  the  fact  is  otherwise,  and  that 
It  does  not  contain  ail  the  evidence,  and  the 
rule  Invoked  by  defendant's  counsel  has  nev- 
er been  held  to  include  such  a  case. 

AH  that  was  said  in  the  three  cases  prin- 
cipally relied  upon  by  defendant  was  said 
with  reference  to  cases  very  different  from 
this,  and  the  language  used  therein  by  this 
court  must  be  read  In  connection  with  the 
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facts  of  those  eases.  In  People  t.  Fisher, 
51  CaL  319,  It  fully  appears  from  the  opin- 
ion that  the  bill  of  exceptioitB  did  purport 
to  contain  the  erldence;  for  It  stated  that 
the  several  witnesses  testified  In  substance 
as  therein  stated.  There  was  nothing  bi 
the  bill  from  which  It  cottld  be  reasonably 
Inferred  that  there  was  other  evidence.  It 
was  In  reply  to  the  contention  of  the  Attor^ 
ney  General  that,  In  the  absence  of  an  affir- 
mative statement  that  there  was  no  other 
evidence.  It  mnst  be  presumed.  In  accord- 
ance with  the  role  that  formerly  prevailed 
In  several  states,  that  there  was  such  evi- 
dence saffldent  to  snpport  the  verdict,  that 
the  opinion  of  the  court  was  directed;  and 
the  language  there  used  cannot  be  held  ap- 
plicable to  a  case  where  the  bill  affirmative- 
ly shows  that  It  does  not  state  all  the  evi- 
dence, or  the  effect  thereof.  In  People  v. 
Buckley,  116  Cal.  146,  47  Pac.  1000,  the 
record  shows  that  the  bill  did  purport  to 
give  the  substance  of  the  testimony  of  each 
witness,  and  the  statement  of  evidence  con- 
stituted over  76  pages  of  the  transcript 
ending  with  the  words,  "This  closed  the  tes- 
Hmony."  In  People  v.  Griffith,  122  CaL  214, 
B4  Pac.  725,  «ver  60  pages  of  the  toanscrlpt 
Consisted  of  evidence,  and  It  was  stated  at 
the  end  that  "this  was  all  the  evidence." 
These  cases  bear  no  analogy  to  the  case 
at  bar.  This  Is  a  case  where  the  record 
shows  affirmatively  that  there  was  evidence, 
presumably  material,  tliat  is  not  contained  In 
the  bill;  and  in  support  of  the  action  of 
the  trial  court  it  most  further  be  presumed 
tbat  such  evidence,  so  omitted,  was  suffi- 
cient to  sustain  the  verdict  of  tbe  Inry.  The 
mere  fact  that  the  evld«ice  as  to  the  time 
of  the  commission  of  the  offense  was  as 
stated  in  the  bill,  which  Is,  under  our  views, 
the  only  point  made  by  the  insertion  of  the 
portion  of  the  evidence  contained  therein, 
would  not  warrant  the  granting  of  a  new 
triaL 

The  Judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J.;  McFARLAND, 
J.;   TAN  DYKB,  J. 

(Oct  20,  1904.) 

BEATTT.  O.  J.  I  dissent  Aside  from 
the  special  importance  of  this  appeal  to  the 
defendant,  the  case  is  of  general  importance 
on  account  of  the  question  o£  practice  which 
It  Involves — a  question  destined  apparently 
never  to  reach  a  deSnlte  settlement  in  this 
court  There  is  no  doubt  that  a  defendant 
in  a  criminal  case,  who  has  moved  for  a 
new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  is  entitled  to  a 
reversal  of  the  order  denying  hia  motion, 
when  it  appears  by  the  record  on  appeal 
that  there  was  a  total  failure  of  proof  as  to 
any  material  allegation  of  the  indictment  or 
Information.  But  there  has  long  been  a 
question  as  to.  the  method  by  which  the  rec- 
ord In  such  ease  can  be  made  to  show  the 


tallnre  of  proof.  In  cIvU  cases  a  party  mov- 
ing for  a  new  trial  on  the  ground  that  the 
verdict  or  other  decision  Is  contrary  to  th* 
evidence  (except  when  be  moves  on  the 
minutes  of  the  court)  ranst  prepare  a  state- 
ment or  bill  of  exceptions  as  a  foundation 
for  the  motion,  and  must  specify  therein  the 
parttcnlar  flndtogs,  or,  tai  case  of  a  general 
verdict  the  partlcolar  Issues,  as  to  which 
he  clatana  tbat  the  decision  Is  contrary  to 
the  evidence.  If  be  negteets  to  make  sncb 
spedficetlon,  bis  motion  as  to  this  ground 
Calls;  but  if  he  makes  a  sufficient  specifica- 
tion, it  devolves  upMi  the  party  resisting  tiie 
motion  to  see  to  it  tbat  the  prt^osed  state- 
ment or  bill  of  exertions  Is,  If  necessary. 
BO  amended  before  settlement  as  fairly  ta 
show  all  the  evidence  in  support  of  the 
finding  or  verdict  And  on  appeal  the 
sumption  Is  tbat  there  was  no  evidence  gkrva 
at  the  trial  upon  the  controverted  issaes, 
except  tbat  which  Is  contained  in  the  set- 
tled statement  or  blU  of  exceptions.  The 
propriety,  convenience,  and  economy  at  this 
rule  in  dvU  eases  Is  universally  recogntead, 
and  there  Is  no  r«ason  why  tbe  same  role 
should  not  obtain  In  criminal  caaes,  ao  Car 
as  it  can  be  made  applicable  In  view  of  the 
different  order  of  prooedare  prescribed  li> 
moving  for  a  new  trial.  In  civil  casea  the 
motion  is  made  after  Judgment;  in  criminal 
cases  It  must  be  made  before  Judgment  and 
without  any  settled  statement  or  bUl  of  ex- 
ceptions, 80  tbat  the  only  spedflcatioin  of 
particular  alle^atiouB  respecting  wUch  it  Is 
claimed  that  ttie  ^oof  has  failed  ace  sn^ 
as  counsel  may  make  In  tike  eoun  oC  Ills 
oral  argument 

It  would  have  been  a  wise  pmvlsion  If  the 
statute  had  required  the  defendant  in  pro- 
posing a  biU  of  exceptions  to  the  order  de- 
nying hia  motion,  to  specify  the  partieuiar 
allegation  or  allegations  of  the  indictment 
or  information  which  be  claimed  to  be  un- 
supported by  the  evidence;  for  t^en  the 
district  attorney  would  have  had  tlie  same 
guide  in  proposing  amoidm^its  to  the  bill 
that  the  resisting  party  has  in  civil  cases,, 
and  the  justice  and  propriety  of  aj^Iyii^ 
to  tbe  settled  bill  the  same  preanmpticm  that 
attaches  in  dvU  cases  would  have  been  nn- 
questioned.  But  unfortunately  no  sacb  pro- 
vision has  ever  been  made,  and,  since  tbe 
verdict  may  be  attacked  In  this  cxrart  upon 
any  gronnd  tbB  defendant  may  select  It  de- 
volves upon  the  district  attorney,  according 
to  one  line  of  decisions,  to  see  that  the  pro- 
posed bill  is,  If  necessary,  so  amended  as  to 
contain  some  evidence,  if  evidence  thM-e  was, 
BufficleDt  to  support  the  verdict  upon  every 
material  Issue.  These  decisions,  it  will  be 
seen,  bring  the  practice  into  close  analogy 
with  the  practice  In  dvll  cases,  and  are 
founded  upon  the  doctrine  that  whoi  the 
motion  for  a  new  trial  is  based  upon  an 
alleged  failure  of  the  evidence,  the  presump- 
tion here  is,  and  ought  to  be,  that  If  the  set- 
tled bill  of  exertions  contains  no  •vldence' 
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teodins  to  prove  a  material  allegatltm  of 

the  Indictment;  then  that  there  was  no  such 
evMence.  The  principle  of  these  decisions 
Is  tbe  same  that  In  the  law  of  evidence  Im- 
poses the  burden  of  proof  upon  the  party 
holding  the  afflrmatlTe  of  the  Issae.  An- 
other line  of  decisions  reverses  this  prin- 
ciple In  its  application  to  this  particular  mat- 
ter of  procednre,  and  imposes  upon  the  de- 
fendant the  task  of  demonstrating  by  the 
record  the  negative  proposition  that  there 
vas  DO  evidence  to  support  one  or  more  of 
the  material  allegations  of  the  indictment  or 
Information,  and  Is  based  upon  tbe  doctrine 
that  tn  this  eouit  the  presumption  la,  and 
ought  to  be,  that  there  was  abundant  evi- 
dence given  at  the  trial  to  support  the  ver- 
dict, although  none  is  contained  In  the  rec- 
ord, unless  It  ts  afflrmatively  shown  by  tbe 
bill  of  exceptions  that  It  contains  all  the  evi- 
dence. 

It  may  be  conceded  that  the  language  of 
the  statute  affords  as  mnch'support  to  either 
of  these  conflicting  lines  of  decision  as  it 
does  to  the  other,  and  It  may  also  be  true 
that  either  rule,  If  consistently  maintained, 
would  protect  the  Hghte  of  defendants.  But 
wben  connsel,  tn  nllanoe  upon  recent  and 
deliberate  dedslou  of  tbe  conrt  reviewing 
and  commenting  upon  previous  and  conflict- 
ing decisions,  baa  brought  himself  wltbln 
the  protection  of  the  rule  first  above  stated, 
we  are  not  Jastifled  In  denying  his  appeal 
upon  the  ground  that  tbe  bUl  of  exceptions 
does  not  respond  to  the  test  which  we  have 
discarded.  It  Is  not,  however,  on  account 
of  tbe  particular  tDjnsttce  which  In  my  opin- 
ion this  defendant  has  suffered  in  conse- 
quence of  the  changed  views  of  the  court, 
tbat  I  fed  compelled  to  give  full  expression 
to  the  reasons  for  my  dissent.  The  more  Im- 
portant c(»slderation,  as  regards  the  public, 
is  that  in  a  mere  matter  of  procedure,  where 
a  rule  once  establiabed  should  be  adhered 
to  unless  Its  enforcement  la  found  to  in- 
volve grave  inconvenience,  we  are  by  this 
decision  discarding  a  plain,  simple,  and  con- 
venient rule,  and  substituting  In  Its  place 
one  difficult  of  comprehension,  more  diffi- 
cult of  application,  productive  of  increased 
trouble  and  delay  In  the  disposition  of  crim- 
inal causes,  and  of  Increased  expense  to  the 
counties  of  the  state.  For  what  Is  tbe  test 
now  prescribed  for  determining  whether  there 
was  a  failure  of  evidence  as  to  a  material 
auction  of  the  cbaige?  "It  is  not  essen- 
tial." the  court  say,  "that  the  bill  should. 
In  terms,  state  that  the  evidence  contained 
therein  was  all  tbe  evidence  given.  It  is 
enough  to  raise  tlie  presumption  tbat  It  does 
contain  all  tbe  evidence  that  the  bill  on  its 
face  fairly  purports  to  state  the  evidence  or 
its  eCCect"  Tbls,  then.  Is  the  test  of  suffi- 
ciency for  future  cases.  Tbe  old  rule  which 
required  the  bill  to  show  expressly  tbat  It 
contained  all  the  evidence — a  rule  which  at 
least  bad  the  merit  of  simplicity  and  cer- 
tainty—la  abandoned,  and  in  its  place  Is  anb- 
stltutad  tbe  requtreoMiit  that  the  bill  moat. 


en  Its  face,  fairly  purport  to  state  the  evi- 
dence or  its  effect  But  when  will  a  bill 
fairly  purport  to  state  tbe  evidence  or  Its- 
effect?  The  criterion  proi>oaed  is  as  uncer- 
tain as  the  length  of  the  chancellor's  thumbs 
and  if  a  bill  stops  short  of  an  explicit  state- 
ment that  it  contains  all  the  material  evi- 
dence, there  will  be  varying  opinions,  ac- 
cording to  the  composition  of  tbe  court,  as  t» 
what  it  fairly  purports  to  contain.  Some 
way  or  other,  however,  the  bill  must  be  such 
as  to  Induce  the  presumj^tion  that  It  contains 
all  the  evidence,  and  since  counsel  generally 
prefer  to  leave  nothing  to  chance  that  can 
easily  be  made  secure,  the  practice  here- 
after will  be  to  put  in  al!  tbe  evidence,  in 
order  to  insure  the  insertion  at  the  end  of 
tbe  bill  of  the  old  formula,  "The  foregoing 
was  all  the  material  evidence  introduced 
at  the  trial,"  or  some  statement  equally  ex- 
plicit. In  shor^  we  shall  bave  fallen  batA 
into  the  old  ru^  from  which  an  adherence 
to  the  decision  In  People  v.  Fisher,  51  Cal. 
319,  would  bave  extricated  ue,  and  we  shall 
bave  hereafter  the  same  Inordinately  bulky- 
records  that  have  afflicted  the  court  for  ao- 
many  years,  with  all  their  attendant  incon- 
venience to  the  parties  and  expense  to  the 
counties  of  Qie  state  for  copying,  printing, 
ete.,  and  the  consequent  delay  in  brlnglng^ 
up  the  record  for  review. 

And  what  is  tbe  reason  to  be  gathered 
from  the  opinion  of  the  court  for  this  aban- 
donment of  a  plain  and  simple  rule,  based 
upon  a  reasonable  presumption,  in  favor  of  a 
rule  so  vogue  and  uncertain,  and  necessarily 
Involving  tbe  mlscblevoua  consequences  which 
years  of  experience  bave  taught  as  mn  en- 
tailed by  a  practice  based  upon  the  appoeltt 
presumption? 

Partiy,  it  would  seem,  the  present  opinion 
of  tbe  cour^  like  tbe  opinion  In  department, 
is  based  upon  the  assumption  that  the  bill 
of  exceptions  as  it  appears  In  the  record  be- 
fore us  Is  purely  the  work  of  defendant's 
counsel.  It  Is  spoken  of  as  his  bill,  and  Its 
assumed  deficiencies,  attributed  in  the  depart- 
ment opinion  to  an  attempt  on  his  part  to 
throw  upon  the  district  attorney  the  labor  of 
putting  into  the  bUl  the  evidence  which  It 
was  his  duty  to  bave  set  forth  In  tbe  draft  as 
proposed  by  blm,  are  now  accounted  for  on 
the  supposition  (unwarranted,  I  think)  that 
It  was  prepared  for  the  sole  purpose  of  pre- 
senting a  point  which  counsel  have  never 
made — the  point,  that  is  to  say,  that  a  con- 
viction of  burglary  In  the  second  degree 
cannot  be  upheld  In  view  of  testimony  show- 
ing that  It  was  committed  between  aunset 
and  sunrise. 

It  ought  not  to  be  necessary  to  call  atten- 
tion to  tbe  fact  that  a  settled  bill  of  excep- 
tions Is  the  result  of  the  Joint  efCorts  of  coun- 
sel for  defendant,  the  district  attorney,  and 
tbe  trial  Judge.  It  may  contain  no  part  of 
the  bill  as  proposed  by  tbe  defendant  It 
may  contain  more  or  less  than  the  defend- 
ant's draft  It  is  not  what  be  states,  bnt 
what  the  court  states,  to  have  been  tbe  evt- 
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deDce  bearing  npon  the  ieveral  exceptions 
reserved.  But,  conceding  that  tt  may  have 
been  the  intention  of  counsel  to  urge  in  this 
court  the  absurdly  uutenable  proposition  tvlth 
reference  to  wblch  tbe  court  supposes  the 
bill  was  framed,  It  still  does  not  follow  that 
It  was  tbe  only  point  upon  which  he  was  rely- 
ing for  a  reversal.  On  the  contrary,  tbe  dis- 
trict attorney  and  the  trial  Judge  were  plain- 
ly informed  by  the  only  means  known  to  tbe 
law  that  he  was  also  relying  upon  the  point 
that  the  verdict  was  contrary  to  tbe  evi- 
dence, and  If  be  wholly  failed  to  set  out  any 
of  the  evidence  which  tended  to  support  tbe 
verdict  he  was  clearly  within  bis  right  in 
omitting  to  do  so,  according  to  tbe  very  lat- 
est declsiona  of  this  court  bearliig  upon  the 
point. 

In  People  v.  Fisber,  61  Cal.  319,  in  which 
the  court  considered  and  construed  tbe  pro- 
visions of  the  Penal  Code  relative  to  the  set- 
tlement of  bills  of  exception,  the  ground  of 
the  decision  was  thus  stated:  "Tbe  presump- 
tion In  this  court  Is  that  there  was  no  evi- 
dence Introduced  In  support  of  a  fact  in  Is- 
sue, unless  the  bill  of  exceptions  contains 
the  substance  of  the  evidence  Introduced  to 
prove  tbe  fact,  or  states  that  tbe  fact  was 
proven,  or  that  evidence  was  Introduced  tend- 
ing to  prove  It."  And  the  rule  based  upon 
this  statement  of  tbe  presumption  attaching 
to  bills  of  exception  was  laid  down  in  accordr 
ance  with  Its  principle — the  principle,  that 
is  to  say,  wblcb  in  the  law  of  evidence  Im- 
poses tbe  burden  of  proof  upon  tbe  party 
holding  the  affirmative  of  tbe  issue.  In  coa- 
formlty  to  this  principle  it  was  declared  to 
be  the  duty  of  the  district  attorney,  when 
the  ground,  or  one  of  tbe  grounds,  of  the 
motion  for  a  new  trial  was  insufficiency  of 
the  evidence,  to  bave  a  statement  inserted 
In  the  bill  of  exceptions  that  tbe  facts  as  to 
which  there  was  no  controversy  were  proven, 
with  tbe  substance  of  tbe  evidence  as  to  tbe 
controverted  facts,  or  aufflclent  of  the  evi- 
dence to  establish  them  prima  facie,  which  is 
ali  that  is  necessary  In  a  criminal  case  to 
prevent  a  reversal  In  this  court.  And  tbe 
opinion  of  the  court  pointed  out  how  easily, 
and  in  what  little  space,  a  perfect  case  for 
tbe  people  could  be  put  luto  the  record  if  the 
case  had,  In  fact,  been  proved.  The  opinion 
of  tbe  court  recognized  the  fact,  familiar  to 
all,  that  tbe  controversy  In  regard  to  the 
sufficiency  of  tbe  evidence  Is  usually  confined 
to  some  one  or  two  facts — tbe  venue,  for 
instance — and  that  as  to  other  facts  it  Is 
sufficient  to  state  In  three  words  that  they 
were  proven,  while  as  to  the  controverted 
facts  It  properly  devolves  upon  the  district 
attorney  to  have  Inserted  In  tbe  blil  enough 
of  his  evidence  to  sustain  the  verdict  It 
was  plain,  also,  that  the  practice  thus  en- 
Joined,  if  conformed  to,  would  not  only  short- 
en the  statement  of  the  evidence  and  lessen  the 
expense  of  copying  and  printing,  but  would 
lighten  tue  task  of  the  district  attorney  and 
tbe  trial  Jndge,  as  well  as  the  counsel  for  the 
defendant   TbiM  wise  and  commendable  de- 


cision was  followed  In  People  t.  English,  62 
Cal.  211,  and  then  it  appears  to  have  been 
forgotten.  A  new  court  came  In  with  the 
new  Constitution,  and  People  t.  Fisher  and 
People  V.  English,  without  citation  of  refer- 
ence, were  silently  overruled  by  a  reversion 
to  the  old  role  as  stated  in  People  v.  Wil- 
liams, 45  Cal.  26,  and  quoted  in  the  depart- 
ment opinion  In  this  case.  See  People  v. 
Leong  Sing,  77  Cal.  117,  19  Pac.  254;  People 
V.  Carroll,  80  Cal.  153,  22  Pac.  120;  People 
T.  Tonlelli.  81  Cal.  279,  22  Pac.  67S.  But 
when  the  attention  of  the  present  court  was 
again  called  to  the  Fisher  and  English  Cases, 
and  to  the  manifest  advantages  of  the  rule 
of  practice  which  they  enjoined^  we  gave 
them  our  unequivocal  indorsement  See  Peo- 
ple V.  Buckley*  116  Gal.  146,  47  Pac.  1009, 
and  People  r.  Grlfflth.  122  Cal.  214^  54  Pac 
726. 

An  attempt  Is  made  In  the  opinion  of  the 
court  to  distinguish  these  cases  by  arguing 
that  tbe  bills  exception,  as  contained  In 
the  several  records,  covered  a  large  number 
of  pages,  and  falriy  purported  to  contain  all 
the  evidence.  Bat  this  ignores  the  principle 
of  those  decisions.  If  they  Iiad  been  based 
upon  the  doctrine  here  asserted,  that  tbe  bill 
must  demonstrate  that  there  was  no  evidence 
given  at  the  trial  to  prove  the  material  alle- 
gations of  the  charge.  It  would  have  been  nec- 
essary for  the  court  to  dispose  of  the  conten- 
tion of  the  Attorney  General  that  tbe  record 
did  not  purport  fairly,  or  otherwise,  to  con- 
tain all  tbe  evidence.  It  will  be  seen,  how- 
ever, by  reference  to  the  several  oplnlona, 
that  they  put  this  argument  aside  as  hav- 
ing no  bearing  upon  a  conclusion  founded 
solely  upon  the  doctrine  that  when  the 
ground  of  the  motion  for  a  new  trial  is  fail- 
ure of  proof,  it  la  the  duty  of  tbe  district 
attorney  to  make  the  record  show  that  he 
proved  bis  case,  If  In  truth  he  did  prove  it 
The  difference  between  tbe  record  In  this  case 
and  tbe  records  In  tbe  Fisber,  English,  Buck- 
ley, and  Griffith  Cases  does  not  therefore, 
constitute  a  ground  of  distinction.  They 
were  decided  upon  a  principle  which  bad  no 
regard  to  this  supposed  difference — a  princi- 
ple utterly  Inconsistent  with  tbe  present  de- 
cision, which  affirms  a  conviction  upon  a  rec- 
ord wblch  admittedly  contains  no  evidence 
to  sustain  the  material  allcigatlons  of  the 
charge. 

It  remains  only  to  notice  the  point  so 
strongly  insisted  upon  In  the  department 
opinion  and  restated  In  the  present  opinion 
of  the  court  that  the  defendant  cannot  be  al- 
lowed in  cases  like  this  to  shirk  tibe  duty  of 
setting  forth  Id  bis  draft  of  tbe  proposed  bill 
the  substance  of  the  evidence  given  at  the 
trial,  and  thereby  Impose  upon  the  district  at- 
torney the  burthen  of  preparing  a  bill  for 
him.  This  ground  of  the  decision  totally 
Ignores  what  Is  so  clearly  shown  In  tbe  opin- 
ion of  the  court  in  People  v.  Fisber,  that  the 
task  tbns  Imposed  upon  tbe  district  attorney 
ia  the  lightest  pi^tslhle.  There  is,  in  fact,  no 
comae  that  the  defendant  could  possibly  pur- 
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sue  which  would  Impose  so  little  labor  on  the 
district  attoroey  and  trial  Judge  in  a  case  of 
this  character  as  to  propose  a  bill  of  excep- 
tions contatolnK  not  one  word  of  the  evidence 
glTen  at  the  trial.  It  would  save  them  the 
reading  and  comparing  and  correcting  of  the 
long  and  redundant  statement  to  which  we 
are  accustomed,  requiring  hours  of  their  time 
and  attention,  and  Impose  upon  them  the 
comparatlTely  trlTlal  task  of  drafting  an 
amendment  which  could  easily,  In  any  ordl< 
nary  case,  be  compressed  Into  a  single  page 
of  manuscript  In  fire  minutes*  time.  Take 
the  present  case  as  an  Illustration,  and  sup- 
pose the  defendant's  draft  to  the  hill  to  haTe 
been  as  meager  as  the  settled  bill  In  the  rec- 
ord. It  could  have  been  read  through  almost 
at  a  glance,  and  If  In  truth  the  charge  was 
proved,  as  alleged  in  the  information,  an 
amendment  in  the  following  words  would  have 
made  an  invulnerable  case:  Geo.  H.  Kahn,  a 
witness  for  the  people,  testified:  On  the  13th 
and  14th  of  February  last  I  was  the  proprie- 
tor of  the  store  known  as  201  Kearny  street, 
in  the  dty  and  county  of  San  Francisco,  and 
owned  the  articles  In  the  show  window. 
During  the  night  of  February  13th-14th  that 
show  window  was  broken  and  various  arti- 
cles stolen  therefrom  (describing  them).  Jo- 
seph Catania,  a  witness  for  the  people,  testi- 
fied: On  the  morning  of  February  14,  1902, 
I  was  standing  near  the  show  window  of  the 
■tore  at  201  Kearny  street  In  this  city,  and  at 
about  6  o'clock  heard  the  glass  crack.  A 
minute  or  two  later  1  saw  this  defendant  put 
in  a  wire,  abstract  several  articles,  and  hand 
them  to  another  man.  The  two  then  ran 
away. 

Compare  the  labor  of  the  district  attorney 
In  preparing  this  amendment,  and  of  the 
judge  In  acting  upon  it,  with  the  task  that 
would  have  been  Imposed  upon  them  if  the 
course  enjoined  upon  counsel  for  defendant 
by  the  opinion  of  the  court  had  been  pur- 
aned — if,  in  other  words,  the  substance  of  the 
testimony  of  the  20  witnesses,  shown  by  the 
minutes  of  the  court  to  have  testified  at  the 
trial,  had  been  fully  or  sabstantlally  set  forth 
In  the  proposed  bill.  And  compare  the  size 
of  the  record,  as  so  amended,  with  what  it 
would  have  probably  been  If  all  the  evidence 
bad  been  brought  up.  Compare  It,  for  exam-  - 
pie.  with  the  record  In  the  recently  decided 
case  of  Doshia  Nolan,  77  Pac.  774,  a  common 
instance,  In  which  115  pages  of  the  printed 
record  are  devoted  to  the  cross-examination 
of  a  single  witness — a  cross-examination  full 
of  repetitions,  and  which  for  every  practical 
or  useful  purpose  might  have  been  so  con- 
densed as  to  cover  5  pages  at  the  outside. 
And  it  is  to  be  remembered  that  every  un- 
necessary page  allowed  to  go  Into  a  bill  of  ex- 
ceptlons  costs  the  county  a  dollar  for  printing 
for  no  purpose  except  to  cumber  the  record 
and  delay  the  hearing.  It  may  be  that  this 
defendant  was  shown  to  be  guilty,  and  that 
a  reversal  of  the  Judgment  on  this  appeal 
would  have  enabled  him  to  escape  deserved 
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punishment;  but  an  affirmance  of  the  Judg- 
ment In  his  case  is  dearly  purchased  at  the 
cost  of  unsettling  a  rule  of  practice  which  ex- 
perience has  demonstrated  to  be  as  useful 
and  convenient  and  economical  ai  it  li  simple 
and  definite. 

We  concur:  HBNSHAW.J.;  LORIOAN,J. 

Supplemental  Opinion. 

<Oct  20,  1904.) 

AMGELLOTTI,  J.  The  dissenting  opinion 
In  this  case'  having  been  prepared  some  time 
after  the  flilhig  of  the  majority  opinion,  It 
would  seem  proper  to  notice  briefly  one  or  two 
suggestions  made  thereby.  It  may  be  freely 
admitted  that  It  Is  most  important,  as  re- 
gards the  public,  that  In  a  matter  of  pro- 
cedure a  rule  once  established  should  be  ad- 
hered to.  It  was  attempted  to  be  shown  In 
the  majority  opinion  that  it  has  never  been 
held  that  a  presumption  to  the  effect  that  a 
bill  of  exceptions  contains  all  the  evidence 
will  obtain,  where  there  is  an  affirmative 
showing  on  the  face  of  the  bill  that  it  does 
not  contain  all  the  evidence,  or  any  statement 
of  the  substance  thereof.  The  cases  cited, 
both  in  the  majority  and  dissenting  opinions, 
were  all  cases  where  there  was  nothing  upon 
the  face  of  the  bill  to  indicate  that  it  was 
not  a  complete  statement  as  to  the  effect  of 
all  the  evidence  given  on  the  trial,  and  the 
prestunptlon  that  it  was  a  complete  state- 
ment, therefore,  existed.  Whatever  was  said 
by  the  court  In  those  cases  was  said  with 
reference  to  the  facts  then  before  the  court. 
If,  however,  the  bill  Itself  affirmatively 
shows  the  fact  to  be  that  It  does  not  contain 
a  statement  as  to  the  effect  of  all  the  mate- 
rial evidence,  there  can  be  no  reason  why  the 
appellate  court  should  declare,  in  the  face  of 
the  affirmative  statement  to  the  contrary, 
that  it  must  be  held  that  there  was  no  other 
evidence.  We  can  hardly  believe  that  if  the 
bill  in  this  case  had  declared  "there  was 
other  evidence  given  on  the  trial  material  to 
the  issues  involved"  it  would  have  been  as- 
serted by  any  one  that  a  presumption  to  the 
contrary  would  still  have  obtained,  and  yet 
such  bill  In  effect  does  so  state. 

Nor  is  there  anything  uncertain  in  the  rule 
laid  down  in  the  n^ajority  opinion  to  the  ef- 
fect that  it  is  essential  to  the  existence  of 
the  presumption  invoked  that  the  bill  should 
on  its  face  fairly  purport  to  state  the  evi- 
dence or  Its  effect.  What  is  meant  by  the 
expression  "fairly  purport  to  state  the  evi- 
dence or  Its  effect"  Is  amply  illustrated  by 
the  record  in  the  cases  relied  upon  In  the 
dissenting  opinion.  If  there  Is  apparent  auy 
attempt  to  state  the  effect  of  the  evidence 
given  on  the  trial — that  is,  all  the  evidence — 
It  must  be  held  that  the  bill  fairly  purports 
to  state  all  the  evidence,  aud  the  presumption 
will  obtain;  but  where,  by  Its  terms,  the  bill 
is  limited  to  the  statement  of  only  a  portion 
I  of  the  material  evidence,  as  here,  where  it 
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ijUupty  states  that  "teatlmoixy  given  during 
tlie  trial  included  the  following,"  it  cannot 
be  said  tbat  the  bill  "fairly  purports"  to  give 
all  the  evidence  or  Its  effect 

Nor  can  we  see  any  force  in  the  sugges- 
tion tbat  the  decision  In  this  case  wUl  result 
in  Increasing  the  size  of  transcripts  on  ap- 
peal. Bzperlence  has  demonstrated  that 
some  attorneys  always  Insist  upon  unneces- 
sarily long  and  elaborate  bills  of  exceptions. 
This  has  been  the  fact  at  all  times,  and 
whatever  the  rule  of  practice  governing  bills 
of  exceptions.  The  record  In  the  I>08Ua  No- 
lan Case,  77  Pac.  774,  referred  to  in  the  dis- 
senting opinion.  Is  but  a  sample  of  the  record 
In  many  cases  brought  to  this  court  while 
the  rule  contended  for  by  the  dissenting 
opinion  must,  if  ever,  have  been  In  force,  and 
what  Is  said  regarding  that  case  shows  that 
the  supposed  rule  did  not  operate  to  prevent 
unwieldy  records  on  appeal.  It  has  never 
been  necessary,  and  It  will  not  be  necessary 
under  tbe  decision  In  this  case,  for  a  defend- 
ant, desiring  to  present  the  contention  of  In- 
sufficiency of  the  evidence,  to  state  all  the 
evidence,  word  for  word,  as  it  fell  from  the 
mouths  of  witnesses.  As  to  those  matters 
concerning  which  there  Is  no  dispute,  the 
briefest  statement  as  to  the  elTec-t  of  tbe  evi- 
dence will  be,  as  Is  well  shown  by  the  dis- 
senting opinion,  all  tbat  Is  requisite;  and  as 
to  tbe  one  or  two  matters  concerning  which 
tbe  dispute  exists  the  statement  should  be 
sutliclcntly  elaborate  to  show  the  facts.  This 
has  always  l>een,'  and  will  continue  to  be,  the 
rule.  It  Is  the  duty  of  the  Judge  settling  the 
bin  to  strike  therefrom  all  unnecessary  mat- 
ter, and  to  see  that  It  Is  no  more  lengthy 
than  the  necessities  of  the  case  require;  and 
we  know  of  no  other  remedy  in  those  cases 
where  attorneys  persist  in  proposing  for  in- 
sertloD  matters  unnecessary  to  a  determina- 
tion of  tbe  questions  desired  to  be  presented 
on  the  appeal. 

We  concur:  SHAW.  J.;  McFABLAND,  J.; 
VAN  DTKB,  J. 


PEOPLE  V.  MAHONT.    (Cr.  1.164.) 
(Supreme  Court  of  California.    Oct  7,  1904.) 

PaBSENTlNO  FBAUDULENT  CLAJK— INDICTUENT. 

1.  Ad  indictment  under  Pen.  Code,  }  72,  mak- 
ing it  an  offense  to.  with  intent  to  defraud, 
present  for  allowance  to  a  county  or  dty  officer 
any  false  or  fraudulent  claim,  is  Insufficient,  in 
allegiDg  merely  tbat  defendant  presented  a  cer- 
tain false  and  fraudulent  claun,  without  al- 
legiuR  wherein  It  was  fraudulent,  to  satisfy 
sectinnB  950^52,  providing  tbat  an  indictment 
atmtl  Hot  forth  the  acts  constituting  the  offense, 
nnd  the  particular  drcumstancea  of  the  offense 
(jliargod. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Franclsoo; 
Carroll  Cook,  Judge. 

Albert  B.  Mahony  was  indicted  for  pre- 
Rentlng  a  fraudulent  claim.  A  demurrer  to 
the  indictment  wns  sustained,  and  the  peo- 
ple appeaL  Affirmed. 


U.  S.  Webb,  Atty,  Gen.,  and  Lewis  F. 
Byington,  Dlst  Atty.,  for  tbe  People.  Geo. 
D.  Collins,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  appeal  by 
the  people  from  a  judgment  In  favor  of  de- 
fendant; sustaining  and  allowing  his  demur- 
rer to  an  indictment  found  and  presented 
against  bim  by  tbe  grand  Jury  of  tbe  city  and 
county  of  San  Francisco;  tbe  grounds  of  de- 
murrer specified,  in  addition  to  want  of  facts 
to  constitute  a  public  offense,  being  that  the 
indictment  did  not  substantially  conform  to 
tbe  reqnlrements  of  sections  950,  fKil.  and 
9B2  of  the  Penal  Code. 

Tbe  superior  court,  apparently  being  of  the 
opinion  tbat  tbe  objection  on  which  the  de- 
murrer was  allowed  mlgbt  be  avoided  in  s 
new  Indictment,  directed  that  the  case  be 
submitted  again  "to  tbe  grand  jury  now  in 
session."  but  the  attorney  for  the  people 
preferred  to  stand  upon  the  indictment  al- 
ready presented,  and  took  this  appeal. 

The  indictment  was  based  upon  the  pro- 
Tlsions  of  section  72  of  the  Penal  Code,  and 
alleged  that  the  defendant  did,  "with  intent 
to  defraud  tbe  dty  and  county  of  San  Fran- 
cisco," present  for  allowance  to  the  auditor 
of  said  city  and  county  "a  certain  false  and 
fraudulent  claim,  bill,  account,  and  writing, 
In  the  wonis  and  figures  following,  to  wit: 

"Co.  Clerk  F.  No.  17a 

"Legal  D^rtment.  Oonnty  Olerk's  Assist- 
ants. 

"Auditor's  No.  Treasurer's  No.  $100.00 
"San  Francisco.  Oct.  31^  1903. 

"A.  Davidson  presents  this  demand  oa  tb* 
Treasury  for  the  sum  of  One  Hundred  Dol- 
lars, being  for  his  salary  as  Copyist  for  the 
month  of  Oct..  1903. 

"As  authorized  by  Article  III,'  Chapter  IV, 
Article  Y,  Chapter  V,  Section  2,  of  the  Char- 
ter of  the  City  and  County  of  San  Fran- 
cisco, approved  January  19,  1899,  In  relatioii 
to  certain  D^nties,  Assistants  and  Copyists 
of  Ooon^  Clerk. 

"A.  Davidson,  Signature. 
"Allowed,  Payable  out  et  tbe  General 
Fund. 

"  190.. 

"AuditOT  City  and  County. 

"By  

"Deputy." 
"Correct,  Albert  B.  Mabony, 

"Goouty  Clerk. 

"By  

"Deputy. 

"Received  Payment,   

"Auditor's  Receipt  No  

"Legal  Department  County  Clerk's  Aa- 
Mstanta.  General  Fund. 

"When  Paid,  Delivery  Stamp. 

"This  Demand  can  only  be  paid  out  of  tbe 
income  and  revenue  provided,  collected  and 
paid  into  the  General  Fund  ot  the  Treaauxy 
for  tbe  fiscal  year  190. . 

"Ru^stry  Stamp.*' 
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It  further  aUesed  niiat  said  Albert  B. 
MabODj  then  and  tliere  well  knew  tliat  said 
false  and  fraudulent  claim  •  «  *  waa 
tben  and  tbere  falee  and  fraudulent"  There 
was  no  allegation  of  any  fact  tending  to 
Bbow  wherein  the  claim  set  forth  was 
In  any  way  false  or  fraudulent;  the  allega- 
tions In  this  respect,  in  addition  to  setting 
forth  a  copy  of  a  claim  In  favor  of  one 
Davldsoi^  which  waa  valid  upon  its  face,  and 
certified  as  correct  by  the  defendant  as 
county  el^k,  being  in  the  general  language 
of  the  statute  prescribing  the  offense.  The 
falsity  or  ficaudulent  character  of  this  claim, 
if  It  waa  in  fact  false  or  fraudulent,  arose 
from  some,  fact  or  facts  not  alleged,  and  con- 
cerning wiilch  the  indictment  furuUlied  ab- 
solutely no  information.  An  examination  of 
the  copy  of  the  claim  set  forth  shows  that 
this  apparently  valid  claim  may  have  been 
false  In  any  one  of  many  ways,  and  fraud- 
\dent  for  any  one  of  a  great  variety  of  rea- 
sons. Nothing,  however,  but  the  conclusion 
that  It  was  both  false  and  fraudulent.  Is  al- 
leged; and  the  defendant,  who  must  be  pre- 
sumed to  be  innocent  of  any  crime,  was  left 
entirely  In  the  dark  as  to  any  facts  upon 
which  the  allegatlous  of  falsity  and  fraud 
were  based. 

It  Is  urged  In  support  of  the  indictment 
that  it  is  generally  sulSclent  to  describe  the 
offense  substantially  In  the  language  of  the 
statute.  This  Is  undoubtedly  the  general 
rule,  but,  as  has  been  said,  such  rule  simply 
means  "that,  when  the  statute  deflnes  or  de- 
scribes the  acts  which  shall  constitute  a  par^ 
tlcnlar  offense,  it  is  sufficient  In  an  indict- 
ment to  describe  those  acts  In  the  language 
employed  In  the  statute;  ai^lylng  them,  of 
course,  concretely  to  the  person  charged." 
People  v.  Ward,  HO  Cal.  369,  372,  42  Pac. 
894.  In  such  cases  the  statutory  description 
gives  to  the  accused  sufficient  notice  of  tbe 
charge  against  him.  In  the  vast  majority 
of  cases  the  statute  declaring  the  public  of- 
fense does  so  define  or  describe  the  acts  con- 
stituting it,  but  In  many  cases  it  does  not; 
and  to  these  cases  Is  applicable  tbe  qualiS- 
catlon  to  the  general  rule  described  by  Jlr. 
Justice  Harlsn,  in  T7.  S.  v.  Stmrnoos,  06  TJ. 
8.  360,  24  L.  Ed.  810,  as  a  qnallflcation. 
"fundamental  in  the  law  of  criminal  pro- 
cedure, that  the  accused  must  be  apprised  by 
"the  Indictment  with  reasonable  certainty  of 
the  nature  of  the  accusation  against  falm,  to 
the  end  that  he  may  prepare  his  defense,  and 
plead  the  Judgment  as  a  bar  to  any  subse- 
unent  prosecution  for  the  same  offense." 
Our  Penal  Code  provides  that  tbe  indictment 
or  Information  must  contain  "a  statement  of 
the  acts  constituting  tbe  offense,  In  ordinary 
and  concise  language,  and  In  such  manner 
lis  to  enable  a  person  of  common  under- 
standing to  know  what  is  Intended"  (section 
9B0,  subd.  2);  that  tt  must  be  direct  and  cer- 
tain as  regards  "the  particular  circumstances 
of  the  offense  charged,  when  they  are  neces- 
mry  to  constitute  a  complete  offense"  (sec- 


tion 0S2,  subd.  3);  and  that  It  Is  sufficient  If, 

among  other  things,  the  act  charged  as  the 
offense  la  set  forth  'In  such  a  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  Intended."  These  jirovlsion^j 
but  recognize  the  principle  universally  recog- 
nized In  civilized  countries  that  one  accused 
of  crime  shall  be  allowed  to  know  the  charge 
against  him,  so  that  be  may  have  an  oppor- 
tunity to  present  his  defense  thereto,  if  any 
he  has.  See  People  v.  Polmer.  53  Cal.  615; 
People  V.  Ward,  110  Cal.  SCO,  42  Pac.  804. 
The  quallflcation  to  tbe  general  rule  Is  pe- 
culiarly applicable  in  cases  where  fraud  Is 
an  element  of  the  offense,  and  tbe  statutory 
definition  of  the  crime  simply  includes  the 
general  term  "fraud"  or  "fraudulently,"  with- 
out any  description  of  the  acts  which  shall 
constitute  the  fraud.  This  is  necessarily  so, 
in  view  of  the  fact  that  fraud  is  but  an  in- 
ference of  law  from  certain  facts.  This  was 
clearly  set  forth  by  this  court,  in  bank,  iU' 
the  case  of  People  v.  McKenna,  61  Cal.  158, 
22  Pac  4S8,  where  the  defendant  was  char- 
ged, in  the  language  of  tbe  statute  defiuing 
the  offense,  with  having  defrauded  one  of 
personal  pi'operty  "by  false  and  fraudulent 
representations  and  pretenses."  After  stat- 
ing that  fraud  Is  merely  an  Inference  of  law 
from  certain  facts,  that  the  Question  as  to 
whether  a  thing  was  done  fraudulently  is  a 
matter  of  law,  and  that  an  allegation  of 
fraud  in  general  terms  presents  no  issuable 
fact,  the  court  said;  "It  is  a  sound  principle 
that  an  indictment  charging  fraud  of  any 
kind  should  aver  with  particularity  the  facts 
relied  upon  to  show  fraud.  Many  of  the 
niceties  and  technicalities  which  existed  un- 
der former  methods  of  pleading  are  not  al- 
lowed to  prevail  under  the  provifiiona  of  our 
Code,  but  the  rule  still  exists  that  an  indict- 
ment must  be  certain  and  clear  as  to  the 
particular  circumstances  of  the  offense  char- 
ged, when  they  are  necessary  to  constitute  >a 
complete  offense  (Pen.  Code,  i  Uo2,  subd.  '^)." 
In  People  v.  Nell,  81  Cal.  4Go,  27  Pac.  760,  It 
was  held  by  this  court,  in  bank,  following- 
People  V.  McKenna,  supra,  that  an  informa- 
tion charging  one,  iu  the  language  of  section 
45,  Pen.  Code,  with  fraudulently  voting  wheu 
not  entitled  to  vote,  was  insufficient  as 
against  demurrer.  In  the  opinion  In  that 
case,  Hlrschfleld's  Case,  13  Blatcbf.  331, 
Fed.  Cas.  No.  15,37!i,  was  approvingly  cited, 
wherein  it  was  held  that  a  charge  that  one 
bad  fraudulently  registered,  although  in  the 
words  of  the  statute,  was  insufficient;  and 
it  was  said  that  something  more  must  be 
stated.  In  order  to  give  the  accused  any  prop- 
er notice  of  the  charge  whicli  he  was  to  meet. 
It  being  impossible  for  him  to  determine  from 
tbe  charge  what  he  would  be  retiulred  to 
show  In  his  defense. 

These  decisions  of  this  court  are  in  line 
with  the  decisions  generally  on  the  question 
of  the  necessity  of  alleging  the  facts  upon 
which  a  charge  of  fraud  Is  based,  and  are 
apparently  conceded  by  learned  counsel  for 
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the  people  to  be  correct  It  is  Bousbt,  how- 
ever, to  dlstlngulsb  them  from  the  case  st 
bar,  bat  we  can  see  no  distinction  material 
to  the  qneation  under  discussion.  It  was  es- 
sential to  the  commission  of  the  offense 
sought  to  be  charged  by  the  indictment  be- 
fore us  that  the  claim  presented  by  defend- 
ant for  allowance  was  in  fact  false  or  fraud- 
ulent It  was  alleged  that  It  was  both  false 
and  (raodolent  The  allegation  that  it  was 
fraudulent  was  the  allegation  of  a  mere 
conclusion  of  law,  assumedly  based  upon  cer- 
tain facta  not  disclosed  by  the  indictment 
What  the  extraneous  facts  claimed  by  the 
district  attorney  to  render  it  fraudulent  and 
alleged  by  the  indictment  to  have  been 
known  to  defendant  were,  the  Indictment 
fails  to  show,  and  the  defendant  was  left  in 
absolute  ignorance  as  to  the  particular  charge 
he  would  be  compelled  to  meet  in  this  con- 
nection. It  may  be  tliat  the  claim  itself  la 
set  forth  with  sufficient  certainty  to  enable 
the  defendant  to  plead  a  Judgment  on  the 
merits  in  bar  of  any  subsequent  prosecution, 
but  this  is  only  one  object  of  the  rule  reauir- 
ing  the  acts  claimed  to  constitute  the  of- 
fense to  be  sufficiently  set  forth;  the  other 
equally  important  object  being  to  apprise 
the  accused,  with  reasonable  certainty,  of  the 
nature  of  the  accusation  against  him,  to  the 
end  that  he  may  prepare  his  defense.  The 
rule  stated  by  Mr.  Justice  Temple  in  Capuro 
T.  Builders'  Ins.  Co.,  89  Cal.  125,  as  appli- 
cable to  civil  cases,  tIz.,  that  while  the  party 
alle^ng  fraud  is  not  required  to  allege  with 
minuteness  all  the  particulars  and  drcum- 
Btances  which  constitute  the  evidence  of  the 
alleged  fraud,  he  must  make  the  charge  with 
•ufflclent  distinctness  to  enable  bis  adversary 
to  come  prepared  with  his  evidence  upon  the 
general  questions  of  fraud  which  will  be 
raised,  is  applicable  as  well  to  criminal  cases. 
No  ottier  rule  would  be  consonant  with  a 
due  regard  for  the  liberty  of  the  individual 
and  the  protection  of  property. 

We  are  satisfied  that  where  it  la  sought  to 
charge  one  with  the  prescntatlou  of  a  fraud- 
ulent claim,  under  section  72,  Pen.  Code,  the 
particular  acts  which  make  the  claim  fraud- 
ulent should  be  so  alleged  as  to  make  the 
fraud  appear  upon  the  face  of  the  indict- 
ment See,  in  this  connection,  United  States 
V.  Goggtn  (C.  O.)  1  Fed.  49. 

It  is  unnecessary  to  determine  whether 
the  allegation  that  the  claim  was  false,  as 
well  as  fraudulent  adds  anything  to  the  in- 
dictment The  i>artlcular  objection  that  we 
are  considering  is  not  that  the  Indictment 
does  not  state  facts  constituting  a  public  of- 
fense, but  that  It  does  not  conform  to  the 
requirements  of  sections  950,  951,  952,  Pen. 
Code,  in  that  it  does  not  sufficiently  set  forth 
"the  acts  constituting  the  oCFense,"  and  "the 
particular  circumstances  of  the  offense  char- 
ged," so  as  to  enable  the  defendant  to  know 
what  was  the  precise  charge  against  him, 
and  to  prepare  his  defense  thereto.  Being 
advised  by  tbe  Indictment  that  the  people 
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charge  that  tbe  claim  was  fraudulent  aa 
well  as  false,  ereo  If  there  be  any  dlstlne* 
tion  between  these  terms  as  used  in  connec- 
tion with  a  claim  such  as  la  set  forth  In  sudi 
indictment  he  is  certainly  entitled,  upon  ob- 
jection made  by  demurrer,  to  know  with  rea- 
sonable certainty  the  facts  relied  upon  by  tbe 
people  as  constituting  the  alleged  fraud.  We 
do  not  wish  to  be  understood  as  holding  that 
it  would  be  sufficient  In  alleging  an  offense 
under  section  72  of  the  Penal  Code,  to  allege 
simply  that  a  claim  was  false,  without  al- 
leging wliereln  it  was  false.  It  Is  very  easy 
for  the  pleader  to  set  forth  specifically  where- 
in a  claim  presented  for  allowance  Is  claimed 
to  be  erroneous,  and  It  certainly  would  be 
more  In  accord  with  the  rule  that  we  have 
discussed  as  applicable  to  this  case  that  this 
should  be  done. 

The  Attorney  Qeneral,  In  support  of  this 
indictment  relies  almost  entirely  upon  the 
decision  of  this  court,  in  department,  in  Peo- 
ple V.  Carolan^  71  Cal.  195,  12  Pac.  52.  The 
question  here  involved  received  little  con- 
sideration In  the  opinion  in  that  case;  being 
disposed  of  by  the  simple  statement  that  the 
Indictment  was  sufficient — charging  the  of- 
fense, as  It  did.  In  the  language  of  section  72, 
Pen.  Code.  No  authority  was  cited  In  sup- 
port of  this  conclusion,  and  so  much  of  the 
record  of  that  case  as  Is  now  accessible  in- 
dicates that  no  authorities  therein  were  cited 
to  the  court  The  conclusion  therein  reached 
is  BO  opposed  to  later  decL^ons  rendered  by 
this  court  In  bank,  and  also  to  fundamental 
principles  recognized  by  the  dedslooB  gen- 
erally, that  it  cannot  be  now  accqrtfi4  u  au- 
thority. 

The  Judge  of  the  superior  court  did  not  err 
in  sustaining  the  demurrer  to  tbe  Indictment. 
The  Judgment  Is  affirmed. 

We  concur:  SHAW.  J.;  TAN  DTKB,  J. 


HOBBS  at  al.  v.  GERMAN-AMBRIGAN 
DOCTORS. 

(Supreme  Gout  of  Oklahoma.   Sept  1,  1904.) 

JUSnOS  or  THB  puck— aUBUDICTIOn— VSUIr- 
ABBBNCK  or  JUSTICE— COMlUI V- 
ANCB— ESTOPPEL. 

1.  A  Justice  of  the  peace,  in  order  to  have 
authority  to  render  a  JudgDient  must  have  ju- 
risdiction of  the  subject-matter  of  the  action, 
and  also  of  the  persons  of  the  defendants.  Ju- 
risdiction of  the  subject-matter  is  conferred  by 
the  law,  and  is  Bought  for  in  the  general  pow- 
ers of  the  court,  unless  spedally  conferred. 
JurisdictiMt  of  the  person  is  acquired  by  tbe 
service  of  sammons  or  usual  notice  f»r  by  gen- 
eral appearance. 

2.  Jurisdiction  of  the  subject-matter  of  an  ac- 
tion cannot  be  conferred  by  consent  of  the  par- 
ties, nor  can  it  be  waived  so  as  to  authorize  a 
valid judgment 

8.  The  jurisdiction  of  the  person  of  the  de- 
fendant may  be  conferred  by  consent  or  the 
want  of  jurisdiction  may  he  waived  by  a  Tolun- 
tary  appearailbe  or  by  agreemeut 

T  X.  Se«  Court*,  vgL  U,  Cwit.  OK.  M  71,  U7. 
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4.  Where  Jurisdiction  of  the  person  is  lost  by 
defective  proceedings  or  irregularities,  the  same 
may  be  restored  hj  the  appearance  or  waiver 
of  the  defendants  or  by  failure  to  make  timelj 
objections. 

!i.  Where  a  bill  of  particulars  Is  filed  with  a 
Justice  of  the  peace,  of  which  he  has  juriadie- 
tioQ  of  the  subject-matter,  and  a  summons  is 
issued  and  reguiarlr  served  on  the  defendants, 
and  they  appear  by  counsel  on  the  trial  day. 
and  stipulate  with  the  plnintiff  in  writing  that 
the  case  shall  be  eontinned,  and  tried  on  a  snb- 
seqnent  day,  wUch  day  is  fixed  In  the  agra»- 
ment,  the  juatice  does  not  lose  Jurisdiction  to 
try  &aid  cause  on  the  day  fixed  in  the  stipula- 
tion, although  he  was  absent  on  the  day  tb« 
stipulation  was  entered  Into. 

tl.  A  party  to  an  action  before  a  Justice  of 
the  peace,  who  appears  on  the  trial  day,  and 
in  the  absence  of  the  justice  stipulates  for  a 
continuance  to  a  sobaeqnent  day,  and  agrees 
that  the  case  may  be  then  tried,  will  not,  when 
the  case  is  called  at  such  subsequent  day,  be 
heard  to  object  on  the  ground  that  the  court 
lost  jurisdiction  of  the  defendants  by  his  ab> 
sence  on  the  first  trial  day. 

(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Garfield  Coun- 
ty; M.  C.  Garber,  Jiidg«. 

Action  by  William  H.  Hobbs  and  H.  J.  ! 
Hobba  against  the  German-American  Doe-  i 
tors,  a  firm  composed  of  C.  A.  Rucker  and 
others.  Judgment  for  defendants,  and  i^ain- 
tlflbi  bring  error.  Berersed.  . 

Anderson  &  Stratford  and  O.  J.  West,  for 
plaintiffs  In  ernN:.  E.  L.  Swigert  and  Oom- 
well  &  McKeever,  for  defendants  In  egnu. 

BUBFOBD,  C.  J.   Tbls  is  an  appeal  from 
an  wler  dismissing  a  cause  t<a  want  of 
jurisdiction.   The  case  was  begun  In  the  pro- 
bate court  of  Garfield  county  by  the  plain- 
tiffs in  error  to  recover  damages  In  the  sum  | 
of  $100  from  the  defendants  in  error,  for  | 
breach  of  contract  The  cause  was  «ie  with- 
in the  Jurisdiction  of  a  Justice  of  the  peace, 
and  the  practice  and  procedure  govranlng 
such  courts  control  the  case.  The  plaintiffs 
filed  tbelr  Wl  of  particulars,  and  summons  : 
was  Issued  and  serred,  and  the  cause  set  I 
for  trial  on  August  4,  1902.  On  that  df^  \ 
both  Plaintiffs  and  defendants  amieared,  and,  j 
the  probate  Judge  being  absent  counsel  stlp-  : 
ulated  for  a  continuance  of  the  cause,  and 
agreed  in  writing  that  the  case  should  be 
tried  on  September  1,  1902,  which  stipula- 
tion was  filed  with  the  probate  Jui^.  On 
S^tcmber  Ist  the  parties  again  appeared, 
and  the  defendants  entered  what  they  desig- 
nated a  "spedal  appearance,"  and  moved 
the  court  to  dismiss  the  cause  for  want  of 
Jurisdiction,  which  motion  the  court  sus-  j 
talned,  dismissed  the  cause,  discharged  the  ; 
sureties  on  the  forthcoming  bond  which  they  j 
had  executed  to  secure  the  release  of  some  I 
attached  property,  and  rendered  Judgment  j 
against  the  plaintiffs  for  costs.  i 

Hie  thewy  of  the  defendants,  and  the 
ruling  of  the  court  supporting  It,  Is  that  the 
absence  of  the  probate  Judge  on  the  day 
the  cause  was  first  set  for  trial  worked  a 
dlsconttnuaoce  of  the  cause,  and  that  the 
court  had  no  Jurisdiction  to  take  any  snbse- 


quent  action.  While  It  Is  true  there  an 
reqiectable  authorities  holding  that  the  ab- 
sence of  the  Justice  of  the  peace  on  the  trial 
day  will  work  a  discontinuance,  and  cause 
him  to  lose  jurisdiction,  we  do  not  think 
this  case  comes  within  snch  rule.  To  ^ve 
a  court  authority  to  rendor  a  Judgment  In 
this  class  of  cases,  It  must  have  JurlsdlctUm 
over  tiie  subject-matter  of  the  action  and  over 
the  pasons  of  the  defendants.  Julsdlctitm 
of  the  subject-matter  la  the  ppwer  to  deal 
with  the  genoal  subject  Involved  In  tiie  ac- 
thm,  and  la  conferred  by  the  law,  and  'must 
be  sought  fOr  In  the  general  nature  of  its 
powers  or  the  general  laws  defining  its  Juris- 
diction. This  power  cannot  be  conferred  by 
agreement,  nor  can  the  vrant  or  lack  of  Jurlft- 
diction  over  the  snhJect-matter  be  waived 
^ther  by  acquiescence,  ctmsent,  or  express 
agreemoit  Jurisdiction  of  the  persm  is  the 
power  to  deal  with  the  person  of  tiie  defend- 
ant, and  to  render  a  personal  Judgment 
against  him,  and  Is  acquired  by  the  service 
of  a  summons  or  other  prefer  notice,  or  U 
may  be  by  voluntary  appearance  in  person 
w  by  counsel.  Jurisdiction  ot  the  penon 
may  be  nrnferred,  or,  If  lost^  restra^ 
consent,  and  defects  arising  from  irregulari- 
ties in  tiie  commencement  of  an  action  or 
subsequent  proceedings  may  be  walrad  <by 
appearance,  or  even  by  failure  to  make  sea- 
sonable obJecti<ms.  The  law  proiidefl  the 
manner  by  which  the  plalntUT  may  have  the 
defendant  brought  Into  court,  and,  without 
bis  consent,  subjected  to  the  Jurisdiction  and 
power  of  the  court  to  Und  him  by  Its  orders 
and  Judgments.  But  these  provisions  are  for 
the  benefit  ot  tin  d^endant,  and  he  may 
vralve  tiiem  m  Insist  oa  them,  as  snlts  his 
convenience.  If  he  makes  a  genwal  appear* 
ance  to  an  action  In  wbitdi  the  court  has 
Jorisdlctlcm  of  the  subject-matter,  the  law 
does  not  regard  the  manner  in  which  he  got 
Into  court;  and  If  a  defoidant,  by.  his  own 
acts,  causes  or  iHrocures  any  proceedings  to 
be  had  in  a  pending  cause,  he  vrill  not  be 
beard  to  object  to  its  r^ularity  to  the  detri- 
m«it  of  the  adverse  party.  We  know  as  a 
matter  of  law  that  the  ^obate  Judge  of  Gai^ 
field  county,  sitting  as  a  Justice  of  the  peace, 
bad  jurisdiction  of  the  subject-matter  oi  tills 
action.  The  defendants  were  regulariy  sum- 
moned and  appeared.  The  ^aintiffs  procured 
a  writ  of  attachment  to  Issue,  and  to  be 
levied  upon  certain  chattels  claimed  by  the 
defendants.  They  appeared,  and  executed  a 
bond,  and  procured  the  property  to  be  re- 
leased from  tbe  attachment  On  the  day  of 
trial  all  parties  appeared  at  the  olBce  of 
the  probate  judge,  and  found  him  absent 
If  the  defendants  bad  taken  no  fnrther  action 
until  tbe  probate  judge  attempted  at  some 
subsequent  date  to  take  further  steps  In 
the  case,  tbey  would  then  have  been  In  a 
position  to  Invoke  the  rule  which  tbey  se- 
cured tbe  benefit  of  In  the  trial  court  But 
tbey  failed  to  follow  this  course,  and  entered 
into  a  vrrltten  stipulation  with  the  plain- 
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tllfii  contlDuliig  the  case,  and  consentiiv  that  ] 
it  ml|^  Iw  tried  od  the  Ist  of  S(^tember. 
1002,  This  constituted  a  waiver  of  any  Ir- 
r^pilaritle*  occasioned  br  absence  of 
the  Jnstlee  of  flie  peace,  and  restored  tbe 
Inrlsdlctlon  over  tbe  persons  of  the  defend- 
ants, If  It  ever  was  lost  It  was  a  feneral 
nppeamnce  for  tbe  porpoBes  of  llie  ease  at 
-the  date  agreed  upon,  and  the  law  will  not 
pemit  tbem  to  object  to  the  CMitinuance. 
The  effect  of  tile  absence  of  tbe  probate  Judge 
from  his  office  or  from  his  county  on  tbe 
day  the  case  waa  fltat  set  for  trial  was  MC 
te  d^ieat  hl»  Jnrlsffictlcm  of  the  snl4eeMna^ 
ter,  but  only  to  canse  him  to  lose  Jnilsdie- 
tbm  of  the  persona  of  the  defendants*  ai^ 
tnke  away  hie  power  to  render  any  Jodg- 
ment  agabist  tbem.  The  renlt  wonld  have 
been  to  require  him  to  Issoe  an  alias  smn- 
mon^  IDc  another  trial  day,  and  proceed  a» 
If  no  prerioas  BDmm«is  had  erec  Issued. 
These  steps  were  obviated  and  rendwed  un- 
necessary by  the  voluntary  agreuneut  and 
waiver  of  the  defendants,  as  cxproseed  in 
the  stlpalatloB,  setting  the  caae  fbr  a  aabse- 
goent  date. 

Tbe  rules  here  enunciated  are  not  new. 
They  are  general  principles,  subject  to  a 
few  well-defined  exceptians:  Am.  &  Eng. 
Hnc.  of  Law,  vol.  17.  pp,  10S8  to  1065;  Fischer 
V.  Oooley.  30  N«b.  A86,  M  N.  W.  960;  Simon 
Ti  Bempllner.  86  Mlcb.  188,  48  N.  W.  700; 
Pattenon  v.  WcRea,  29  Mich.  258;  Devlnney 
V.  Mann,  24  Kan.  683;  Jenneraon  Garvin, 
7  Kan.  136;  SogenderiA  v.  Sbnlt,  41  Barb. 
(N.  T.)  KB.  It  foUowa  that  the  probate 
Judge,  sitting  as  a  JnsUos  of  the  peace*  had 
Jurisdiction  to  try  and  de^mlne  the  caae 
«n  the  ZA^  day  9t  September,  the  date  on 
wblch  he-  emtared  ttic  order  of  dismissal, 
«nd  that  hie  action  In  dlamtsaliig  the  case, 
disoha^ng  the  bend«  and  In  atering  Jodg- 
mwit  against  the  iriaintHhi  fbr  costa,  waa 
ffmneons. 

Tbe  orders  and  Judgment  of  tbe  probate 
Judge  of  Garflold  oonnty  made  on  the  2d 
dny  of  September,  tBttZ,  arm  reversed,  vacat- 
ed, and  Btt  aside,  and  the  canse  la  remanded, 
witli  dlrecttens  to  the  probate  Jndge  to  fix 
n  new  day  for  trial,  notify  both  the  plaintiffie 
«nd  defendants  or  tiielr  counsel  of  such  date, 
and  praoeed  to  hear  and  determine  said 
canae  on  the  merits.  The  costa  of  ttala  ap- 
peal are  taxed  to  the  defendants  la  error. 
All  the  Jnadoes  cononr. 


CLABE:  et  aL  v.  ROSSISS  et  aL 
(Sopieme  Oonrt  vt  Idaho.    OcL  3,  1804^) 
pnOBATB  comm— JDBiaDicnoir  — TEBmr  ow 

JUDOMJCNTS— PBOBATB  AHD  APPOIHT- 
UEKT  or  aUASDIAKB— APPBAI.. 

1.  CJoder  the  provisions  of  section  Zl»  art  6^ 
of  the  state  Constitution,  probate  conrta  are 
made  cfnrrts  of  record,  and  are  friven  original 
jtirisdirtion  in  ail  matters  of  probate,  settle- 
omit  of  estate  of  deceased  perstma.  and  anpoiot- 
ment  of  guardiaoB,  and  their  orders  ana  Judg- 


ment In  regard  to  Aose  mattsrs  cannot  be  at- 
tacked collaterally. 

2.  Tbe  remedy  tor  one  aggrieved  hy  ao  order 
or'  JudBmcnt  by  a  probate-  coUrt  tai  said  nkatter» 
ia  In  said  court  by  proper  motlMi  oi  by  aweaL 

(Syllabu  by  tbe  Oonrt) 

Appeal  from  District  Court.  Lemhi  Coun- 
ty; J.  M.  Stevens,  Judge. 

Action  by  WUllam  L.  Claris  and  otbera 
against  Panl  Bossier-  and  otbera.  Judgment 
for  defeaduta,  and  plalntlfl*  appeal.  Af- 
firmed. 

F.  3.  Oowen  and  Bed^rine  ft  Boyd,  for  ap- 
pellants. John  H.  Padgham,  W.  Bl  Heytmm, 
and  John  P.  Gray,  ffw  respondeota.  ' 

SULUVAN,  a  J.  This  action  was  brought 
to  declare  a  trust  and  compel  the  conv^rance 
of  two  mining  claims  situated  In  Lemhi  coun- 
ty, and  located  and  known  aa  tbe  "Burling- 
ton" and  "U.  P."  claims.  It  Is  alleged  In  tbe 
complaint  that  David  N.  Clark  was  the  orig- 
inal locator  of  said  two  miulog  clahna.  and 
that  he  died  Intestate  on  January  25,  1900, 
leaving  the  plalntlffe  aa  his  heirs  at  law; 
that  said  Clark  was  a  resident  of  Lembl 
county,  and  that  his  heirs  were  all  nonresi- 
dents of  the  state  of  Idaho;  that  on  or 
about  tbe  29tb  day  of  January,  1000.  the  pub- 
lie  administrator  of  said  county  was  ap- 
pointed and  duly  qualified  as  the  adminis- 
trator of  Oie  estate  of  said  deceased;  that 
as  such  administrator  he  filed  his  final  ac- 
count In  said  matter  in  the  probate  court  of 
said  county,  showing  thereby  that  all  of  tbe 
debts  of  said  decedent  and  tbe  expenses  of 
said  administration  had  been  paid,  and  that 
there  waa  still  a  surplus  remaining  In  said 
administrator's  hands  arising  from  the  sale 
of  the  personal  property  of  said  estate;  that 
a  decree  of  distribution  had  been  made  in 
said  matter;  tbat  tbe  plalntlflh  are  dtlsens  of 
the  United  States.  Then  follows  a  descrip- 
tion, by  metes  and  boimds,  of  aald  mining 
claims.  ,  It  is  then  alleged  that  on  the  28th 
day-  of  August,  1900,  after  the  probate  court 
of  said  county  had  adjourned  Its  Augnet, 
1900,  term,  tbe  said  administrator  filed  with 
tbe  clerk  of  said  court  a  petition  praying  that 
said  mining  claims  be  sold;  that  thereupon 
the  court  made  an  order  to  show  cause  why 
an  order  of  sale  should  not  be  made  In  said 
matter,  and  fixed  the  17th  day  of  September, 
1900,  OS  the  time  f<^  bearing  said  matter; 
that  on  said  date  said  matter  was  beordt,  and 
an  order  was  made  authmlzing  said  adminis- 
trator to  sell  said  mining  claims.  It  is  also 
alleged  that  said  orders  were  made  during  the 
vacation  of  said  court,  and  not  daring  term 
time  thereof;  that  on  said  17th  day  of  Sep- 
tember, 1900,  the  administrator  made  and 
executed  a  deed  purporting  to  convey  tbe  title 
to  said  mining  claims  to  tbe  defendant  Ro»- 
sler;  that  by  reason  ot  said  proceeoings  and 
said  deed,  and  by  permission  given  him  by 
said  administrator,  the  said  Bossier,  claim- 
ing to  be  a  successor  in  interest  to  sold  mtn- 
lug  daims,  under  and  by  vlrtne  of  aald  pro- 
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ceedlnss  took  posscssloD  of  saM  mining 
claims,  and  still  continues,  wltb  his  codefend- 
ants,  to  hcJd  and  occupy  the  same.  A  copy 
of  tlie  petition  for  sale  and  a  copy  of  the  or- 
der of  sale  are  attached  to  the  complaint,  and 
made  a  part  thereof.  It  Is  further  alleged 
that  said  order  of  sale  was  made  and  pro- 
cured without  giving  notlee  of  said  order  to 
show  cause  as  required  by  the  laws  of  this 
state,  and  that  said  heirs  had  no  personal 
Icnowledge  of  any  klmi  of  said  proceedings; 
that  not  more  than  20  days  elapsed  from  the 
date  of  making  said  order  to  show  cause  and 
the  date  of  making  the  order  of  sale;  that 
said  petition  was  filed  and  the  said  order  to 
show  cause  issued,  and  the  order  of  sale  was 
made  by  the  judge  of  said  court  at  chambers, 
and  not  in  open  court,  and  that  the  price  ob- 
tained for  said  mining  claims  was  grossly  In- 
adequate; that  said  petition  falls  to  state 
that  a  sale  of  Hie  said  property  was  desired 
or  was  necessary  to  pay  debts,  expenses  of 
administration,  or  ftimlly  allowances,  and 
failed  to  state  the  condition,  situation,  or 
value  of  the  real  estate  sought  to  be  sold,  or 
any  snffldent  reason  why  the  sale  was  de- 
fdred;  that  by  reason  thereof  neither  the  said 
court  nor  the  judge  thereof  acquired  jurisdic- 
tion to  order,  apjproTe^  permit,  or  conflrip  said 
sale;  that  by  reason  thereof,  and  by  reason 
of  the  fallore  of  said  administration  to  give 
the  said  heirs  any  p«'sonal  notice  of  the 
bearing  of  the  order  to  show  cause,  and  by 
reason  of  tbe  fallore  of  said  administrator  to 
gfive  published  notice  of  said  order  to  show 
cause,  required  by  law  In  such  cases,  and  by 
reason  of  the  t&ct  that  only  20  days  elapsed 
between  the  filing  of  said  petition  and  the 
bearing  of  the  order  to  show  cause,  and  by 
reascm  of  the  fact  of  the  filing  of  said  peti- 
tion, the  isBvlBg  of  said  ordn*  to  show  cause, 
and  the  making  of  said  order  of  sale  daring 
the  vacation  of  said  court,  and  by  reason  that 
DO  notice  of  the  intended  sale  of  said  prop- 
erty was  given,  the  said  order  of  sale  and 
deed  and  all  the  proceedings  in  reference  to 
tbe  attempted  sale  of  said  property  were, 
and  each  of  them  was,  v<^d,  and  of  n»  effect, 
and  transferred  no  title  or  Interest  in  said 
mining  claims  to  said  Rossler.  It  Is  further 
alleged  that  said  Rossler  mad«  application 
to  the  proper  United  States  ofQoe  far  a  pat- 
ent for  said  mining  claims^  and  prosecuted 
said  appUoatloa  for  patent  to  completion,  and 
made  final  payment  therefor  on  the  6tli  day 
of  May,  lOM,  and  received  a  flinal  certificate 
of  porchase  therefor;  that  said-  proceedings 
tor  patent  are  wrongful,  and  In  frand  of 
plalntlfTs  rights;  that  by  reason  of  all  of 
said  facts  said  Bossier  took  the  title  to  said 
inlDlag  claims  in  trust  for,  and  charged  with 
the  superior  rights  of,  the  plaintiffs,  and  that 
as  trustee  of  plaintiffs  he  Is  In  duty  bound  to 
convey  tbe  said  mining  claims  to  the  plain- 
tiffs. It  In  further  aHeged  that  said  Bossier 
tmnsfaired  an.  un^vlded  one>baIf  laterest  In 
and  to  said  mini^  clatois  to  hle<  cedefend- 
anta  Oiarles  and  Homce>SoiUey  and  tbat  saM 


codefendants  had  full  knowledge  of  plain- 
tiffs* right  and  title  to  said  mining  claims; 
that  plaintiffs,  and  each  of  them,  had  receiv- 
ed no  knowledge  or  notice  of  said  probate 
court  proceedings  for  the  attempted  sale  of 
said  claims,  and  had  no  knowledge  or  notice 
of  said  application  for  patent  prior  to  the 
month  of  July,  1901;  that  plaintiffs,  or  either 
of  them,  have  not  received  or  accepted  any 
part  of  the  piurchase  price  paid  by  said  Bos- 
sier to  said  administrator  for  said  mining 
claims,  and  offer  to  assign  and  surrender  to 
defendants  all  claim  to  said  amount  lu  case 
of  a  restoration  of  said  property  to  them. 
By  the  fifteenth  paragraph  of  the  complaint 
the  plaintiffs  offer  to  reimburse  and  pay  de- 
fendant Bossier  such  sums  of  money  as  have 
been  necessarily  expended  by  them  In  secur- 
ing the  paramount  title  of  the  United  States 
to  said  mining  claims,  upon  the  execution  and 
delivery  of  a  proper  deed  by  defendants  con- 
veying said  property  to  plaintiffs.  Then  fol- 
lows a  proper  prayer  covering  the  allegations 
of  the  complaint  The  defendants  Charles 
M.  and  Horace  W.  Soule  demurred  to  the 
complaint  on  tbe  ground  that  It  did  not  state 
fticts  sufficient  to  constitute  a  cause  of  action, 
and  the  defendant  Bossier  demurred  on  the 
same  ground,  and  also  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  subject-mat- 
ter of  the  action,  which  demurrers  were  sus- 
tained by  the  court,  and  judgment  of  dismiss- 
al entered.  This  appeal  is  from  the  judg- 
ment. The  error  relied  t^n  Is  the  order 
sustaining  said  demurrers  and  the  entry  of 
Judgment  of  dismissal. 

It  Is  contended  by  counsel  for  appellants 
ttiat  neither  the  probate  court  nor  the  Judge 
thereof  ever  acquired  any  Jurisdiction  to  or- 
dw  a  sale  of  the  said  mining  claims  for  three 
reasons:  (1)  That  tiie  petitton  was  Insuffi- 
cient to  give  the  court  or  the  judge  thereof 
Jurisdiction;  (2>  tliat  none  of  the  proceed- 
ings were  conducted  in  open  court,  but,  on 
the  contrary,  were  held  by  the  judge  at 
chambers,  during  vacation;  and  (8)  that  the 
appellants  were  nonresldenta,  and  the  notice 
to  show  cause  was  not  served  personally; 
that  tbe  time  fixed  for  the  hearing  was  only 
twenty  days  from  tbe  date  of  filing  the  peti- 
tion and  making  the  order,  when  the  atatote 
requires  not  leas  than  three  weeks'  notice, 
and  there  was  no  publication  of  the  order  to 
show  cause  for  three  successive  weeks,  as 
required  by  the  statute. 

In  our  view  of  tbe  case.  It  is  not  neces- 
sary for  us  to  pass-  upon  the  objections  above 
stated.  It  is  contended  by  counsel  for  the 
respondents  that  the  district  court  has  no 
Jurisdiction  to  entertain  this  action.  It  is 
contended  that  the  provisions  of  our  Con- 
stltntion  and  om*  statutes  and  the  decisions 
of  the  Supreme  Court  of  the  United  States 
and  of  the  Supreme  Court  of  many  of  the 
states  of  .the  Union  bold  the  correct  rule  to 
be  thatf  the  decree  of  a  probate  court,  where 
It  has  jurisdiction  of  the  thing,  cannot  be  at- 
tacked tot  IrregalaritiM  la  the  exercise  of 
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tbBt  Jurisdiction,  except  In  that  court  alone, 
or  oa  an  appeal  from  Its  decision.  It  must 
be  admitted  tbat  this  action  Is  a  collateral 
attack  apon  the  Judgment  or  decree  of  the 
probate  court  ordering  and  confirming  the 
sale  of  said  mining  claims.  Section  21  of 
article  5  of  our  state  Constitution  provides, 
inter  alia,  that  "the  probate  courts  shall  be 
courts  of  record,  and  shall  have  original 
Jurisdiction  in  all  matters  of  probate,  settle- 
ment of  estates  of  deceased  persons,  and  ap- 
pointment of  guardians."  The  probate  court 
of  Lemhi  county  had  jurisdiction  of  the  prop- 
erty of  said  David  N.  Clark,  deceased,  sit- 
uated within  said  county,  as  Jurisdiction  is 
given  to  It  by  said  provision  of  the  Con- 
stitution and  by  tlje  laws  of  the  state.  No 
question  1b  raised  concerning  the  initiation  of 
administration  and  appointment  of  an  admin- 
istrator. The  appellants  are  here  objecting 
to  the  erroneous  exercise  of  jurisdiction  in 
making  the  order  of  sales.  Counsel  for  ai>- 
pellants  contend  that  probate  courts  In  this 
state  are  courts  of  inferior  and  limited  juris- 
diction, and  that  their  jurisdiction  to  make 
any  order  or  decree,  or  enter  any  judgment, 
must  be  shown  on  the  face  of  the  proceed- 
ings; and  cites  Ethel!  v.  Nichols,  1  Idaho, 
741,  and  a  aumber  of  early  California  cases. 
We  have  examined  those  authorities,  and  are 
not  inclined  to  follow  the  rule  laid  down  by 
them,  and  expressly  overrule  the  case  of 
Etltell  V.  Nichols,  supra.  As  we  understand 
it,  the  great  weight  of  modern  authorities 
hold  that  the  same  verity  must  attach  to  the 
judgments  of  probate  courts  in  all  matters 
of  probate,  settlement  of  estates  of  deceased 
persons,  and  the  appointment  of  guardians 
as  to  the  Judgments  of  any  other  comrts  of 
general  Jurisdiction;  and  cleanly,  under  the 
provisions  of  our  Constitution,  the  protmte 
courts  of  this  state  are  not  limited  In  their 
Jurisdiction  over  probate  matters,  no  more 
than  are  the  district  courts  of  this  state  In 
the  exercise  of  their'  original  Jurisdiction  in 
common-law  and  equity  cases.  The  decision 
of  Grlgnon  v.  Astor,  2  How.  U,  8.  310,  11  L. 
Ed.  283,  clearly  distinguishes  between  courts 
of  original  general  Jurisdiction,  the  Judg- 
ments of  which  import  verity,  and  courts  of 
limited  and  special  Jurisdiction,  wherein,  the 
proceedings  must  show  the  Jurisdiction  upon 
the  face  thereof.  In  defining  courts  of  orig- 
inal and  general  Jurisdiction  the  court  In  that 
case  says:  "These  principles  are  settled  u  to 
the  courts  of  record  which  have  original  gen- 
eral jurisdiction  over  any  particular  subjects. 
Tliey  are  not  courts  of  special  or  limited 
jurisdiction.  They  are  not  inferior  courts  In 
the  technical  sense  of  the  term,  because  an 
appeal  lies  from  their  decision."  A  court 
of  general  jurisdiction  Is  one  whose  Judg- 
ment Is  conchmlve  until  modified  or  reversed 
on  direct  attack,  and  which  court  Is  com- 
petent to  decide  on  Its  own  Jurisdiction,  and 
exercise  it  to  a  final  judgment,  without  set- 
ting forth  the  evidence.  The  record  of  sucta 
A  court  Is  absolute  verity.  The  probate  court 


of  this  state,  as  far  as  Its  Jurisdiction  in  re- 
gard to  probate  and  guardian  matters  is  con- 
cerned, is  such  a  court  Section  21,  art.  5, 
State  Const.  Grlgnon  v.  Astor,  supra ; 
Gray's  Administrator  v.  Cruise.  36  Ala.  3(i2; 
Glendennlng  v.  McNutt,  1  Idaho,  592;  Hor- 
ner V.  Bank  (Ind.)  48  Am.  Dec.  35S;  Hanna 
T.  Tocum,  17  III.  388. 

As  the  probate  court  had  jurisdiction  of 
the  estate  (the  subject-matter).  Jurisdiction 
of  the  proceedings,  and  jurisdiction  to  make 
the  orders  complained  they  cannot  be 
collaterally  attacked  as  is  soogbt  to  be  done 
In  this  action.  The  remedy  was  by  appeal 
from  the  order  of  the  probate  court,  or  mo- 
tion, or  other  proceedings  In  that  court  to 
set  aside  the  orders  complained  of.  In  sec- 
tion 61  of  Van  Fleet  on  Collateral  Attack  it 
is  said:  "The  test  of  Jurisdiction  *  •  • 
is  whether  the  tribunal  has  power  to  euter 
upon  the  inquiry,  and  not  whether  its  con- 
clusions io  the  course  of  it  were  right  or 
wrong;"  and  In  quoting  from  a  Wisconsin 
case  it  Is  there  said:  "Had  the  court  or 
tribunal  the  power,  under  any  circumstances, 
to  make  the  order  or  perform  the  act?  If 
this  be  answered  In  the  affirmative,  then  its 
decision  upon  those  circumstances  becomes 
final  and  conclusive  until  reversed  by  a  di- 
rect *  proceeding  for  that  purpose."  See 
Thompson  t.  Tolmle  et  al.,  2  Pet  157,  7  Lt. 
Ed.  881.  Judge  Baldwin,  speaking  for  the 
court,  concludes  bis  very  able  reasoning  In 
favor  of  the  rule  there  laid  down  as  follows: 
"We  do  not  deem  it  necessary  now  or  here- 
after to  retrace  the  reasons  or  authorities  on 
which  the  decisions  of  this  court  in  that  or 
the  cases  which  preceded  It  rested.  They 
are  founded  on  the  oldest  and  most  sacred 
principle  of  the  common  law.  Time  has 
consecrated  them.  The  courts  of  the  states 
have  followed  them,  and  this  court  has  never 
departed  from  them.  They  are  rules  of  prop- 
erty on  which  the  repose  of  the  country  de- 
pends. Titles  acquired  under  the  proceedings 
of  courts  of  competent  Jurisdiction  must  be 
deemed  Inviolable  in  collateral  action,  or 
none  can  know  What  Is  his  ovni;  and  there 
are  no  Judicial  sales  around  which  greator 
sanctity  ought  to  be  placed  than  those  made 
of  the  estates  of  decedents  by  order  of  those 
courts  to  whom  the  lavra  of  the  state  confide 
full  Jurisdiction  over  the  subjects."  Beaure- 
gard V.  New  Orleans,  18  How.  503,  15  L,. 
Ed.  469;  Davis  v.  Gaines,  104  U.  S.  386,  26 
L.  Ed.  757;  Thaw  v.  Ritchie,  1S6  U.  S.  519, 
10  Sup.  Ct  1037,  34  h.  Bd.  531.  It  was  held 
In  Mathewson's  Heirs  v.  Hearln,  29  Ala.  210, 
that  a  sale  cannot  be  collaterally  attacked  for 
failure  of  the  administrator  to  give  the 
statutory  notice  of  the  sale;  and  In  Tutt  t. 
Boyer,  51  Mo.  421,  that  the  approval  by  the 
probate  court  of  an  administrator's  deed  coii- 
not  be  collaterally  Impeached.  Spurgln  v. 
Bowers  (Iowa)  47  N.  W.  1029.  In  Ryan  t. 
Ferguson,  28  Pac.  910,  the  Supreme  Oourt  of 
WasblDgton  held  that  an  administrator's  sale 
wai  &  proceeding  Sn  mat,  to  wUch  all  the 
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world  are  pBrtles,  and  tlut  It  (Annot  be 
collaterally  attacked  for  Irregnlarltlea.  Se^ 
also,  on  this  point,  Mason  t.  Walt,  6  111.  127; 
Gibson  t.  Roll.  27  III.  88,  81  Am.  Dec.  219; 
Campbell  v.  Harmon,  43  111.  18;  Mohr  t. 
Porter.  51  Wis.  487,  8  N.  W.  864.  See,  also, 
Kelly  T.  West,  80  N.  T.  188. 

Cases  are  found  In  the  conrts  of  last  re- 
sort of  Beveral  of  the  states  which  hold  that 
no  presnmptlona  are  allowed  In  faTor  of  pro- 
bate courts;  tiiat  nothing  la  Intended  to  be 
within  thefr  jurisdiction  which  does  not  af- 
ftnnatlTely  appear  on  the  face  of  the  record; 
that  the  record  must  show  the  existence  of 
every  fact  which  was  necessary  to  authorize 
Uie  Judgment,  or  such  Judgment  is  void  when 
qoestioned,  either  directly  or  collaterally. 
That  doctrine  is  held  in  five  or  six  of  the 
states  where  probate  courts  are  held  to  be 
Inferior  tribunals  and  of  fecial  and  limited 
Juiiadlctlim.  Oases  so  holding  are  found  in 
California,  Connecticut  Hlsslsalppl,  Colora- 
di^  Florida,  Oregon,  and  Pennsylvania.  See 
Woemer  on  the  Am^can  Law  ot  Adminis- 
tration, I  488. 

In  the  case  of  Burrls  t.  Kennedy  (Gal.)  41 
Pac.  458,  It  would  appear  that  the  California 
Supreme  Court  is  vearlng  around  in  favor  of 
the  decided  weight  of  authority  uiwn  the 
question  here  under  consideration.  In  that 
case  the  court  holds  that  there  are  the  same 
presumptions  ia  favor  of  the  vall^ty  of  a 
decree  of  a  superlw  court  sitting  in  probate 
In  proceedings  for  the  sale  of  a  decedent's 
lands  as  a  Judgmrait  at  common  law.  But 
be  that  as  It  may,  under  the  provistons  of 
the  Constitution  of  the  state  of  Idaho,  above 
quoted,  the  probate  courts  of  this  state  are 
made  courts  of  record,  and  are  given  original 
Jurisdiction  in  all  matters  of  probate,  settle- 
ment of  estates  of  deceased  persons^  and  ap- 
pointment of  guardians,  and  their  Judgment 
and  decrees  In  those  matters  cannot  be  col- 
laterally attacked.  See  Stow  r.  Bdilefferly 
(Chi.)  62  Pac.  1000. 

In  section  478  Of  Woemer  on  American 
Law  of  Administration  it  is  stated  that  con- 
firmation or  apiwoval  of  the  sale  by  the  court 
t<a  the  Judicial  ascertainment  of  Its  validity 
and  legality,  and  the  decree  so  made,  cannot 
thtt«after  In  any  collateral  proceeding  be 
qoestioned,  except  In  those  states  In  which 
judgments  of  the  probate  courts  are  collater^ 
ally  assailable.  The  confirmation  operates  to 
cure  previous  irregnlarltlea  in  the  proceed- 
ings. Section  448  of  the  last-olted  authority 
enumerates  the  several  states  that  have 
adopted  the  common  rule  and  those  that  have 
adopted  the  other.  The  remedy  of  the  ap- 
pellants in  this  matter  was  In  the  probate 
court,  either  by  appeal  or  otherwise,  from  Its 
order  or  Judgment 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  court  below  must  be  affirmed, 
and  it  is  so  ordered.  The  costs  of  this  a]M)eal 
are  awarded  to  the  respondents. 

AIL8HIB,  J.,  concurs. 


STATB  V.  BRI6GS. 

(Supreme  Court  of  Oregon.     Nov.  6,  1904.) 

BABilESS— BARBEB  SOUOOU -— UCENSIHO  AlID 
BEQULATION— STATnTBS— SUVFIOIBNOT  OV  TI- 
TLE —  APPEAL— quEanons  phesinteo— fbe- 

BUMPTIOHS. 

1.  The  aection  of  Laws  1903,  p.  27,  S  1.  which 
mskea  It  unlawful  for  one  not  a  duly  registered 
barber  to  conduct  a  barber  school  without  the 
sanction  of  the  board  of  barber  ^aminers,  does 
not  vest  in  the  board  absolute  power  to  grant 
or  withhold  such  sanction  at  its  pleasure,  but 
the  power  ia  to  be  ^erciaed  In  a  reasonable  and 
just  manner,  having  due  regard  to  the  qualifica- 
tions and  fitness  of^the  applicant. 

2.  Where  defendant  was  tried  and  convicted 
of  a  violation  of  Laws  1003,  p.  27,  S'lt  making 
it  unlawful  for  one  not  a  registered  barber  to 
conduct  a  barber  school  without  the  permission 
of  the  board  of  barber  examiners,  and  a  motion 
In  arrest  of  judgment  was  eustained  on  the  the- 
ory that  the  law  was  nnconstitutional,  only  Che 
question  of  the  validity  of  the  law,  and  not  the 
conduct  of  the  board  of  examiners  under  it,  was 
presented  for  consideration  on  appeal. 

8.  Where  the  record  did  not  disdose  whether 
the  hoard  of  barber  examiners  Iiad  or  bad  not 
promulgated  suitable  rules  and  reffulation«,  it 
would  he  presumed  on  appeal  that  It  had  prop- 
erly diachaiged  its  doties  in  that  regard. 

4.  The  matter  of  the  licensing  of  a  barber 
school  is  so  far  germane  to  and  connected  with 
the  title  of  Laws  1903,  p.  27,  5  1,  which  purports 
to  amend  certain  sections  of  the  act  entitled  "An 
act  to  regulate  the  pnrsuit.  business,  art,  and 
avocation  of  a  barber,  the  liceoaing  of  persons 
to  carry  on  such  business,  and  to  insure  the  bet- 
ter qualification  of  persons  followlne  sutdi  busi- 
ness,^' as  to  be  valid. 

On  petition  for  rehearing.  Ovwruled. 
For  former  opinion,  see  77  Pac.  750. 

PER  CURIAM.  By  a  petition  for  rehear- 
ing several  points  are  raised  and  discussed 
which  were  not  presented  at  the  original 
hearing  and  are  not  mentioned  In  the  hriefia 
of  either  party.  We  have,  bowever,  examin- 
ed the  questions  made,  but  deem  them  with- 
out sufficient  merit  to  Justify  a  rehearing. 
The  section  of  the  statute  (Laws  1903,  p.  27, 
I  1)  making  It  unlawful  for  any  person  who 
Is  not  a  duly  registered  barber  to  conduct 
a  barber  scbool  without  the  sanction  of  the 
board  of  barber  examiners  does  not  aa  we 
interpret  It  vest  In  the  board  absolute  power 
to  grant  or  withhold  such  permission  at  its 
pleasure.  The  section  Is  a  part  of  the  gen- 
eral act  regulating  the  pursuit  business,  or 
calling  of  a  barber,  and  must  be  construed 
in  connection  with  the  entire  act  There  is 
no  purpose  Indicated  anywhere  In  the  law  to 
vest  the  board  with  absolute  power  in  any 
respect.  It  Is  not  given  authority  to  Issue 
or  withhold  permission  to  conduct  a  barber 
school  at  Its  discretion,  nor  does  the  statute 
confer  upon  It  a  naked  absolute  power  In 
that  particular.  The  power  granted  ia  to 
be  exercised  In  a  reasonable  and  just  manner, 
having  due  regard  to  the  quaiiflcatlons  and 
fitness  of  the  applicant 

The  point  that  the  board  must  adopt  prop- 
er rales  and  regulations,  defining  generally 
the  qnaliflcattona  of  a  harbor,  and  the  re- 
quirements which  will  be  exacted  of  a  U- 
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censee  or  an  applicant  for  permission  to 
condact  a  barber  school,  and,  in  the  absence 
of  sucb  resatatlous  first  promulgated,  it  sKr 
erdses  arbitrary  powtti  in  granting  or  with* 
holding  a  license  or  permlsaloo  to  conduct 
a  scbool.  Is  not  presented  by  tbe  record. 
Tbe  defendant  was  tried  and  convicted.  A 
motion  in  arrest  of  JudGment  was  sustained  on 
the  theory  that  the  law  was  unconstltntlonaL 
The  validity  of  tbe  law,  therefore,  and  not 
the  conduct  of  the  board  under  it.  Is  tbe 
only  question  presented  on  the  appeal.  There 
1*  no  bill  of  exceptions,  and  the  record  doee 
not  disclose  whether  the  board  had  or  bad 
not  promUEgated  soltable  rules  and  regula- 
tions, and  nntll  the  contrary  a^Mara  the 
fwnrt  will  assume  that  it  has  properly  die-' 
charged  Its  dutiiea  in  that  regard,  whatever 
they  may  be. 

The  matter  of  the  licensing  of  a  barber 
school  is  so  far  germane  to  and  connected 
with,  the  title  of  the  act  u  to  be  valid. 

Petition  overruled. 


WADHABCa  «t  al.  v.  ALLBN  ft  LEWIS. 
(Supreme  Court  of  Oregon.    Nov.  5,  1804.) 

AFPEAT>-Tnn  OF  TAKinO— DI8UI88&L. 

1.  A  decree  of  dismissal,  with  judgment  for 
coats  in  favor  of  defendant,  was  entered  on 
June  25,  1903.  Objectiona  to  tbe  cost  bill, 
which  was  Gled  on  tbe  same  day,  came  on  for 
hearing  and  were  eveirnled  February  18^  ld04. 
tbe  court  adjudging  "that  defendant  have  and 
recover  of  and  from  plalntilTs  tbe  sum  of  $51o.- 
35,  costs  and  disbursements."  May  25,  1004, 
plaintilTs  gave  notice  that  they  appealed  from 
the  Jndmnent  and  decree  entered  on  the  IStfa 
day  of  February.  The  errors  assigned  all  went 
Id  the  merits  of  the  case,  and  not  to  the  taxa- 
tion of  costs.  Held,  that  tbe  appeal  was  not 
tBl«>n  within  the  time  allowed  by  law,  and  would 
be  dismissed. 

Appeal  from  CIrcnft  Court,  Multnomab 
County:  A.  F.  Bears,  Jr..  A.  L.  Fraaer,  and 
J.  B.  Cleland,  Judges. 

Salt  by  ■William  Wadhams-  and  others 
partnei-s,as  Wadhnras  &  Kerr  Bros.,  against 
Allen  &  Lewis,  a  corporation.  From  a  de^ 
cree  for  defendant,  plsintifh  appeaL  DI»- 
missed. 

Wirt  Minor,  for  the  motion. 

PBS  OUBIAM.  In  February,  1903,  the 
jpJalntlffs  conunenced  a  suit  to  enjoin  and 
ratfralu  the  defendant  corporation  from.  u»- 
Ing  a  certain  kind  of  label  or  wrapper,  or 
from  selling  or  offering  for  sale  canned 
goods  bearing  such  label,  on  the  ground  that 
It  waa  an  Imitation  <a  infringement  of  the 
one  need  by  them.  Issue  was  Joined,  a 
trial  bad,  and  a  decree  rendered  and  entered 
on  June  25.  1903,  dlsmlsstog  the  plaintiffs* 
anlt,  with  Judgment  for  coats  and  disburse- 
ments in  favor  of  tbe  defendant  A  cost 
bill  was  flled  on  tbe  same  day,  to  which 
aundiy  objections  were  seasonably  made, 
which  objections  came  on  for  hearing  and 
were  overruled  February  18,  1901,  tbe  court 
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ordering  and  adjudging  '*tbat  defendant  have 
and  recover  of  and  from  plaintifTB  tbe  sum 
ot  9515.86,  costs  and  dlsburs«uents."  On 
May  29.  1904,  the  plaintiffs  gave  notice  that 
they  appealed  to  this  court  from  tbe  Judg- 
ment and  decree  of  tiie  circuit  court  "enter- 
ed on  the  18th  day  of  February,  1904.  in 
favor  of  the  defendant  against  the  plalntUTs, 
and  from  the  whole  of  said  Judgment  and 
decree." 

Tbe  errors  assigned  in  plaintiffs'  abstract 
all  go  to  the  merits  of  flie  decree  diunisains 
the  salt,  and  not  to  tbe  taxation  of  ooets. 
As  we  understand  It,  tbe  attempted  appeal 
does  not  seek  to  challenge  the  correctness  of 
tbe  latter  Judgment  the  puipose'  being  to 
bring  up  fbr  review  the  merits  of  tbe  con- 
troversy between  tbe  parties.  Under  this 
view,  tbe  facts  bring  the  case  within  tbe 
recent  decision  of  Lemmons  t.  Huber  (Or.) 
77  Fac.  836,  and.  for  the  reasona  therein 
given,  the  motion  to  dfsmlas  tbe  appeal  must 
be  sustained,  because  the  am»eal  waa  not 
taken  within  tbe  time  allowed  by  imyr. 


OABTDB  WAKBMAN. 
(Supreme  Court  of  Oregon.   Oct.  31,  1904.) 

DEPOSITIONS— IN  nan  WITHBSaUS— OBJBCnoNB 
— WAIVEB  — COTTTIinTAIVCa  OV  OnABUlTT  — 
PRESUMPTIOKS— PBGOF—AFPiai.  —  TfAWW.WM 
BBBOR. 

1.  A  stipulation  consenting  to  tbe  admission 
of  a  typewritten  copy  of  tbe  testimony  of  cer- 
tain decrepit  witnessea,  taken  under  an  order  of 
tbe  court,  instead  of  ue  oH^nal,  did  not  con- 
stitute a  waiver  of  proof  Uiat  tbe  witnessn 
were  still  infin»  and  unable  to  appear,  as  re- 
quired by  B.  &  C  Comp.  S  S40,  as  a  conditi<Hi  to 
the  use  of  such  depositions. 

2.  B.  &  C.  Comp.  8  788,  lubd.  8S,  provides 
that  a  thing  once  proved  to  exist  coatinucs  a.^ 
long  aa  is  usual  with  things  of  that  nature,  and 
section  826.  subd.  4,  declares  that,  before  the 
deposition  of  an  infirm  witness  can  be  used, 
proof  shall  be  made  tbat  tlie  witness  still  con- 
tinues infirm.  Held  that,  where  tbe  depositions 
of  infirm  witoesses  were  taken  under  an  order 
of  the  court,  granted  on  proof  of  their  infirmity, 
section  788  did  not  obviate  the  neceasity  of 
proof  of  the  continuaaee-  of  such  infirmity  in 
order  to  antboriie  the  use  of  siich  dcpositiona. 

3.  Where  certain  depositions  were  erroneously 
admitted,  it  could  not  be  preaamed  on  appeal 
that  tbe  error  was-  harmlcas.  on  tha  groond  that 
the  depoBitioBs  oaly  conmbesatod  etiier'  testi- 
mooy. 

Appeal  from  Circuit  Ooart,  Jadomi  Ooan- 
ty;  H.  K.  Hanna,  Jndge. 

Action  by  Nancy  Carter  against  Mile*  & 
Wakeman.  From  a  Judgment  in  favw  of  de- 
fendant, plaintiff  appeals.  Reveraed. 

H.  D.  Norton,  for  appellant  Qeorge  R. 
Durham,  for  respondent. 

MOOBB,  O.  J.  This  is  a  second  appeal 
plaintiff  from  a  Judgment  rendered  against 
ber,  a  statement  of  tbe  case  appearing  in  the . 
former  opinion.  Carter  v.  Wnkeman,  42  Or. 
147,  70  Pac.  393.  Prior  to  tbe  last  trial,  ae- 
fendant's  counsel,  desiring  to  take  tbe  deposi- 
tions of  W.  P.  Hlllls  and  Sarab  O.  Wakemaa, 
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Died  affidavits  showing  tbe  materlaHty  of  the 
testlmoay  expected  to  be  secured  from  such 
persons  and  of  their  Inability  to  attend  as 
witnesses  in  consequence  of  tbe  decrepltnde 
of  each,  and,  based  thereon,  the  court  made 
an  order  permitting  their  depositions  to  be 
taken  before  a  designated  person,  specifying 
the  notice  required  and  the  time  within  which 
such  evidence  might  be  secured.  Thereupon 
counsel  for  the  respective  parties  stipulated 
that  the  testimony  of  such  persons  might  be 
taken  by  the  referee  appointed;  that  at  the 
(^'ompletion  of  their  examination  the  deposi- 
tion was  to  be  signed  by  the  witness  giving 
It;  that  the  referee  was  to  make  a  typewrit- 
ten copy  thereof  and  file  the  same,  together 
with  the  original,  within  10  days;  and  that 
such  copy  might  b^  used  as  evidence  on  the 
trial  In  the  same  manner  as  the  original  could 
be' employed.  Tbe  depositions,  having  been 
taken  pursuant  to  the  court's  ovAer  and  in  the 
manner  stipulated,  were  offered  in  evidence 
at  the  trial,  and,  ov«  plaintiff's  objection 
that  each  was  Incompetent,  Irrelevant,  and 
immaterial,  and  that  no  foundation  for  its 
Introduction  had  been  laid,  they  were  receiv- 
ed, and  exceptions  reserved.  It  la  contended 
by  ptaintlfr's  counsel  that,  as  no  proof  was 
made  tending  to  show  Qiat  the  witnesses  con- 
tinued luQnu,  the  court  erred  in  admitting 
their  depositions. 

The  statute  regulating  the  taking  of  writ- 
ten declarations  imder  oath,  made  upon  no- 
tice to  the  adversle  party,  so  far  as  deemed 
material  herein.  Is  as  follows:  "The  testi- 
mony of  a  witness  in  this  state  may  be  taken 
by 'deposition,  •  •  •  j;4)  when  the  witness, 
otherwise  liable  to  attend  the  trial,  la  ner^ 
tbeless  too  Infirm  to  attend."  B.  ft  C  Gomp. 
I  828.  "If  a  deposition  be  taken  under  subdl- 
Tlaion  •  *  •  4  of  section  826,  before  the 
same  can  be  used,  proof  shall  be  made  that 
tbe  witness  •  •  •  stHI  conUnues  •  •  • 
infirm."  Id.  i  84a  Tbe  bill  of  exceptions 
shows  that  no  complianoe  with  ttie  jirovisions 
of  the  latter  section  was  attempted.  It  la  in- 
sisted by  defendant's  counsel,  however*  that 
the  dcvosUlons  wece  admlssibla  In  eridenoe 
(m  tbe  gronads:  (1)  That  they  were  practi- 
cally secured  pursuant  to  a  stipulation; 
It  is  to  be  presumed  that  the  reasoa  sssiKned 
for  taking  them,  when  used  so  aeon  after  thear 
wen  lUed,  cmtlniUB,  unless  the  contrary  is 
shown;  (9i  tbB  evidence  contained  In  eadi 
was  only  ctimnlattve,  and  therefore  not  prej- 
udicial; and  If  ttielr  admission  waa  Im- 
proper,  the  error  was  harmless  and  should 
be  disregarded. 

Oooslderlng  thn  legal  pilnc^les  last  pre- 
sented In  tbe  order  stated,  the  rule  is  xml- 
versal  that  a  party  can  waive  any  statutory 
provl^on  that  inures  to  his  benefit,  unless 
his  agreement  to  r^inquiah  a  known  right 
violates  the  rules  of  public  policy.  Thus,  if 
a  party  by  st^ialatlon  expressly  waives  all 
Injections  to  the  manner  of  taking  a  deposi- 
tion, reserving  only  questions  of  the  relevan- 
cy, materiality,  and  competency  of  the  testl- 
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mony,  be  tiiereby  abandons  every  right  to 
which  he  is  entitled,  except  such  as  are  spe- 
cially excepted.  Ex  parte  Kindt  32  Or.  474, 
52  Pac.  187.  In  the  case  at  bar  the  only  de- 
pa  rtmv  from  a  strict  performance  of  the  re- 
quirements oif  the  statute  consented  to  by  the 
defendant  consists  in  tlie  adndssian  of  a  type- 
written oofty  o£  Uie  testimony  instead  of  the 
original.  Tills  was  not  nn  express  waivwof  the 
right  to  Insist  on  making  the  net'essary  proof 
of  the  continuance  of  the  witnesses'  Inflrmlty. 

Though  the  statute  provides  that  a  thlug 
once  proved  to  exist  continues  as  long  as  is 
usual  with  things  of  ttiat  nature  (B.  &  C 
Comp.  I  TSS,  subd.  33).  we  do  not  think  the 
deduction  which  the  law  expressly  directe  to 
be  made  from  particular  facte  can  be  Invoked 
to  overcome  the  express  provision^  of  the 
Btetnte,  for,  if  this  were  so,  it  would  only  be 
necessary  in  tlie  first  instance  to  make  a 
showing  so  as  to  secure  the  taking  of  a  d^>o- 
sitlon,  thereby  imposing  on  the  adverse  party 
the  duty  of  overcoming  tbe  presumption  by 
direct  evidence.  If  it  be  assumed  that  the 
depositions  only  corroborated  the  testimony 
Introduced  at  the  trial  by  defendant,  It  Is  Im- 
possible to  determine  what  degree  of  Import 
asce  the  jury  attached  to  sudi  evidence,  for 
the  triers  of  the  fact  may  have  considered  the 
written  deelaratlottB  under  oatii,  made  In  pur- 
suance of  notice  to  tbB  adverse  party,  suffi- 
cient to  create  ■  iweptniderance,  and  based 
their  verdict  on  that  condurion.  When  It  is 
ifianlfest  that  an  error  has  been  committed, 
prejudice  will  be  presumed,  unless  It  affirm- 
atively appears  from  an  Inspection  of  the  rec- 
ord that  no  prejudice  could  have  resulted 
therefrom.  Inrwarily  t.  Stowell,  10  Or.  381; 
Dn  Bols  T.  Perkins.  21  Or.  189,  27  Pac.  1044; 
NIc&nm  T.  OastoD,  24  Or.  380,  S3  Faa  671; 
89  Pac.  81;  Carney  v.  Dunlway,  85  Or.  181, 
OT  Pa&  192,  68  Pac.  105. 

The  court  undoubtedly  admitted  the  evi- 
dence so  ol^Jected  to  on  tbe  assomptlon  that 
tlie  agreement  of  the  parties  waived  the 
performance  of  tbe  statute  reguMng-  proof  to 
be  made  Oiat  tlie  witnesses  still  continued  to 
be  infirm  befbre  their  depositions  could  be 
ined;  but;  beUevlng  that  flie  sttpulathm  was 
not  sufficient  for  that  purpose,  tbe  Judgment 
Ife  reversed  and  a  new  trial  ordered. 


DUFF  W.  WILLAMETTE  IBOM  ft  8TBBL 
WORKS.*- 

(Bn^eme  Oonrtr  9t  Oregon.   Oct  81,  1B04.) 

UABTEB  AND  8EBT ANT— DEATH  OF  BBBVANI^ 
FELLOW  SEBVANTS— inRHSB--PI.IADinOi 

1.  Where  plalntilPB  iotestate,  a  blucksmltb'a 
helper  in  a  macbine  shop,  Tras  killed  b;  the 
explosion  of  a  piston  head  while  It  was  behtg 
heated  by  H.,  wqo  was  employed  at  a  forge  ad- 
joining that  at  which  plaintiFB  intestate  wotk- 
ed,  H.,  not  iutTins:  been  intrusted  by  defendant 
with  any  duty  with  re^rd  to  other  employ^, 
waa  deceased's  fellow  sarvant,  for  wtaoat  n^i- 
gence  defendant  waa  not  UaMfc. 

*For  opinloD  on  petition  for  r9hau4ng,  see  78  Pua 
668. 
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2.  Under  B.  &  C.  Com  p.  S  T2,  requiring  an 
an8v;er  Co  coatain  a  general  or  specific  denial 
of  evety  material  allegatioD  controverted  by  de- 
f«idant  and  the  statement  of  any  new  matter 
constituting  a  defense  or  counterclaim,  a  de- 
fense that  intestate's  injury  was  the  result  of 
the  negligence  of  a  fellow  servant  was  new 
matter  which  defendant  was  bound  to  plead.  In 
order  to  render  the  aame  available. 

Appeal  from  Olrcult  Coort,  IfQltnomab 
County;  A.  I*  Frazer,  Judge. 

Action  by  M.  L.  Duff,  aa  administrator  of 
James  Duff,  deceased,  against  the  Willamette 
Irm  ft  steel  Works.  Prom  a  Judgment  In 
favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

This  is  an  action  to  recover  damages  for 
the  death  of  plaintiff's  Intestate,  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendarft  The  defendant  Is  the  owner  of 
a  foundry  and  machine  shop  In  Portland,  and 
has  In  connection  therewith  a  blacksmith 
shop,  in  which  are  five  or  six  forges.  At  the 
time  of  the  accident  E.  W.  Jones  was  the 
general  foreman  of  the  defendant;  John  Hy- 
lander  was  a  blacksmith  In  its  employ;  and 
the  plaintiff's  Intestate  was  a  blacksmith's 
helper,  working  at  a  forge  about  20  feet 
from  the  forge  where  Hylander  worked. 
Some  weeks  before,  a  customer  of  the  defend- 
ant had  left  with  It  a  hollow  piston  head, 
which  had  formerly  been  used,  to  be  shrunk 
on  a  rod.  The  foreman  told  Hylander  to 
take  the  piston  head,  beat  It  In  the  Are,  and 
shrink  it  on  the  rod.  While  he  was  heating 
It  for  that  purpose,  he  noticed  escaping 
steam,  but  did  not  remove  the  piston  head 
from  the  Are,  and  It  exploded,  killing  plain- 
tiff's intestate.  The  complaint  charges  tbat 
it  was  defendant's  duty  to  furnish  plaintiff's 
Intestate  a  safe  place  .in  which  to  work,  and 
safe  and  suitable  materials  and  appliances 
upon  which  to  work;  that,  notwithstanding 
Its  duty  in  that  behalf,  through  the  negli- 
gence and  carelessness  of  its  agents  and  em- 
ployes. It  wrongfully  caused  the  piston  head 
to  be  put  in  the  fire  for  the  purpose  of  et- 
pauding  the  same,  without  examining  it  to 
ascertain  whether  It  was  safe  to  do  so,  and 
without  first  making  an  opening  to  the  cav- 
ity, so  that  water  and  other  substances  there- 
in, which  might  be  generated  into  steam, 
could  escape,  and  that  by  reason  of  such  neg- 
ligence the  piston  head  exploded,  killing 
plaintiffs  Intestate.  The  answer  denies  the 
negligence  charged,  and,  for  an  aflflrmatlve 
defense,  avers  that  the  explosion  of  the  pis- 
ton head  and  the  consequent  Injury  to  the 
plaintiff's  Intestate  were'  due  to  an  unavoid- 
able and  Inevitable  accident,  against  which 
defendant  could  not  by  reasonable  care  hare 
guarded,  and  that  the  plaintiff's  intestate 
was  himsdf  guflty  of  contributory  negli- 
gence. The  affirmative  allegations  of  the  an- 
swer were  put  in  issue  by  the  reply,  and  the 
trial  resulted  in  a  verdict  and  judgment  for 
the  defendant.  Plaintiff  appeals,  assigning 
error  In  the  giving  and  refusal  of  iDstnicUoni 
by  the  trial  court 


George  B.  Chamberlain,  for  appellant 
Ralph  W.  Wilbur,  for  resi>ondent 

BEAN,  J.  (after  stating  the  facts).  Sev- 
eral points  are  made  In  the  brief,  and  were 
urged  at  the  argument  which  are  all  ground- 
ed substantially  on  the  contention  that  the 
court  erred  in  instructing  the  Jury  that  Hy- 
lander was  a  fellow  servant  of  the  deceased, 
and  that  plaintiff  could  not  recover  if  the 
accident  was  caused  by  the  negligence  of 
Hylander.  The  question  thus  raised  involves 
two  inquiries:  (1)  Was  Hylander  In  fact  a 
fellow  servant  of  the  deceased?  (2)  Is  the 
defense  that  the  injury  was  the  result  of  a 
fellow  servant's  negligence  available  to  the 
defendant  unless  pleaded? 

At  the  time  of  the  accident  Hylander  and 
the  deceased  were  both  engaged  in  the  dis- 
cbarge of  the  duties  of  operatives.  Hyland- 
er was  not  charged  with  the  performance  of 
any  duty  tbat  the  master  owed  to  the  deceas- 
ed. It  was  not  his  business  to  provide  a  rea- 
sonably safe  place  In  which  the  deceased 
could  work.  Tbat  duty  had  been  intrusted 
by  the  defendant  to  other  employes,  and  not 
to  Hylander.  Under  the  decisions,  therefore, 
Hylander  was  a  fellow  servant  of  the  de- 
ceased, for  whose  negligence  the  defendant 
Is  not  liable  to  the  plaintiff.  Mast  v.  Kem, 
84  Or.  247,  64  Pac.  950,  75  Am.  St  Rep.  580; 
Johnson  v.  Portland  Stone  Oo.,  40  Or.  438, 
67  Pac.  1013,  68  Pac.  425.  In  Anderson  r. 
Bennett  16  Or.  515,  19  Pac.  765,  8  Am.  St. 
Rep.  811,  the  injury  occurred  through  the 
negligence  of  one  who  was  charged  with  the 
];)erformance  of  the  master's  duty;  while  here 
the  alleged  negilgent  servant  was  a  mere  co- 
empIoyS  of  the  deceased,  working  at  the 
time  of  the  accident  In  a  common  employ- 
ment If  the  injury,  therefore,  was  in  fact 
due  to  his  negligence,  and  not  that  of  some 
agent  or  employe  acting  for  the  mastert  the 
defendant  Is  not  liable. 

Upon  the  second  question  the  authorities 
are  in  conflict.  13  Enc.  Pi.  &  Pr.  913.  In 
some  jurisdictions  it  Is  held  tbat  the  defense 
that  the  injury  complained  of  was  due  to  the 
negligence  of  a  fellow  servant  may  be  made 
under  a  mere  denial  of  the  negligence  char- 
ged in  the  complaint.  Vinson  v.  Morning 
News,  118  Ga.  655,  45  S.  E.  481;  Sheehan  v. 
Prosser,  55  Mo.  App.  569;  Wilson  v.  Charles- 
ton &  Savannah  R.  Co.,  51  S.  O.  79,  28  S.  Bl. 
91;  Snyward  v.  Carlson,  1  Wash.  29,  23  Pac, 
830.  But  other  decisions  hold  that  the  de- 
fense, to  be  available,  must  be  .pleaded. 
Conlln  V.  San  Francisco,  etc.,  R.  Co.,  36  Cal. 
404;  Bjorman  v.  Port  Bragg  Redwood  Co., 
104  Cal.  620,  38  Pac.  451;  Gibson  v.  Sterling 
Furniture  Co.,  113  Cal.  1,  45  Pac.  6;  Layng 
V.  Mt.  Shasta  Mineral  Spring  Co.,  135  Cal. 
141,  67  Pac.  48;  Higglns  v.  Missouri  Pacific 
R.  Co.,  43  Mo.  App.  547;  Kerr-Murray  Mfg. 
Co.  V.  Hess,  98  Fed.  5«,  38  0.  C.  A.  647.  So 
far  as  we  are  Informed  the  question  has 
never  before  been  presented  to  this  court. 
In  our  opinion,  the  latter  rule  la  more  in 
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harmony  witb  the  spirit  and  purpose  of  the 
Code  and  the  previous  decisEous  ot  tlie  court 
than  the  former.  The  statute  requires  the 
answer  to  contain  a  general  or  speclflc  denial 
of  every  material  allegation  controverted  by 
the  defendant,  and  the  statement  of  any 
new  matter  constituting  a  defense  or  coun- 
terclaim. B.  &  C.  Comp.  {  72.  The  purpose 
of  this  provision  la  to  require  the  answer  to 
notify  the  plaintiff  of  the  facts  Intended  to 
be  relied  upon  for  a  defense,  so  that  he  may 
prepare  to  meet  them  on  the  trial,  and  also 
to  confine  the  Inquiry  on  the  trial  to  the  Is- 
sues actually  made.  Troy  Laundry  Co.  v. 
Henry,  23  Or.  232,  31  Pac.  484.  The  statute 
baa  always  been  rather  strictly  construed, 
the  court  holding  that  evidence  is  Inadmissi- 
ble, under  the  denials,  of  facts  which  at- 
tempt to  avoid  the  force  and  eCtect  of  the 
cause  of  action  alleged  in  the  complaint, 
such  as  contributory  negligence,  fraud,  pay- 
ment, estoppel,  and  the  llfee,  which  must  be 
affirmatively  pleaded.  Hugh  v.  Ottenheimer, 
6  Or.  231,  25  Am.  Rep.  513;  Remlllard  T. 
Prwcott,  8  Or.  37;  Grant  v.  Baker,  12  Or. 
329,  7  Pac  318;  GulUe  v.  Wong  Fook,  13 
Or.  677,  11  Pac.  277;  Benlcla  Agrl.  Wka.  v. 
Creighton,  21  Or.  495,  28  Pac.  775,  30  Pac 
676;  Clark  v.  Wick,  25  Or.  446,  36  Pac  165; 
OooB  Bay  R.  Co.  v.  Slglln,  28  Or.  387,  38  Pac 
192;  Farmers'  National  Bank  t.  Honter.  35 
Or.  188,  B7  Pac  424. 

It  la  argued,  however,  in  support  of  the 
position  that  the  negligence  of  a  fellow  b«*v- 
ant  may  be  shown  without  pleading  It,  that 
fbe  tendency  of  such  evidence  Is  to  prove 
tha^  there  was  no  negligence  whatever  on 
fbfi  part  of  the  defendant.  If  such  be  the 
effect  of  tiie  evidence^  It  would  be  admissible 
under  the  denial,  because  the  defendant  has 
a  right  to  give  evidence  under  his  denial 
controverting  any  tact  necessary  to  be  es- 
tablished by  the  plaintiff  to  authorize  a  re- 
covery. BUas,  Code  PL  (2d  Ed.)  H  880,  837; 
Pomeroy,  Code  Rem.  {4th  E3d.)  8  664;  Buchtel 
T.  Bvans.  21  Or.  800,  28  Pac.  67.  Bat  we  do 
not  understand  that  the  plalntifl  Is  required 
to  allege  or  prove.  In  the  first  Instance,  that 
the  Injury  was  not  due  to  tbe  negligence  of 
a  fellow  servant,  nor  would  evidence  of  such 
Diligence  controvert  any  feet  necessary  to 
be  estahHahed  by  the  plaintiff  In  Qrder  that 
he  may  recover.  The  fact  that  the  Injury 
reanlted  from  defendant's  negligence  Is  put 
In  Issue  by  the  denial.  Defendant,  there- 
f<n«,  may  show  afflrmatlvely  under  the  de- 
nial that  the  Injury  arose  from  some  other 
cause^  such  as  the  act  of  some  person  not  Its 
meant  or  employe.  When,  howenr,  the  de- 
fense admits  that  some  agent  or  employ^ 
of  the  defendant  was  n^Ugent,  but  tends  to 
show  that  plalntifl  has  no  cause  of  action, 
becanse  the  negligent  agent  or  employ^  was 
a  fellow  servant  with  the  Injured  party, 
such  defense,  it  seems  to  us.  Is  new  matter, 
and  ought  under  our  system,  to  be  pleaded. 

The  defense  of  negligence  of  a  fellow  serv- 
ant is.  In  effect,  a  plea  of  confession  and 
avoidance^   It  amounts  to  notldng  mwe  than 


an  admission  by  the  defendant  that  one  of 
its  servants  has  been  negligent,  and  an  as- 
sertion that  the  plaintiff  cannot  i-ecover  on 
account  thereof  because  of  the  relation  bus* 
talned  by  him  to  the  negligent  servant.  Sucli 
an  admission  would  make  the  defendant  lia- 
ble under  some  circumstances  and  to  some 
persons  for  the  act  of  the  negligent  servant, 
but  not  to  the  particular  servant  injured,  be- 
cause of  the  rule  of  law  alluded  to.  Proof 
that  the  Injury  resulted  from  the  negligence 
of  a  fellow  servant  does  not  show  or  tend 
to  show  that  the  plalntllTs  statements  are 
untrue,  nor  does  It  show  a  want  of  negli- 
gence on  the  part  of  the  defendant,  but  sim- 
ply indicates  a  reason  why  the  plaintiff  can- 
not recover,  notwithstanding  such  negli- 
gence, and  ought  to  be  pleaded. 

Judgment  reversed  and  a  new  trial  or- 
dered. 


FELKNBR  et  aL  v.  DOOLT. 
(Supreme  Court  of  Utah.    Nov.  4,  1904.) 

AOnOK  AQAINST  TBUSTKE^-AEPUniATIOIV  OF 
TBUST— UMTTATIOK. 

1.  Where  the  trustee  of  an  express  trust  de- 
nies the  trust,  and  assumes  Uie  aosolute  owner- 
ship of  the  trust  property,  which  claim  ia 
brought  home  to  the  cestui  que  trust,  a  cause 
of  action  exists  in  favor  of  the  latter  from  the 
time  he  receives  notice  of  the  repudiation  of  the 
trust  by  the  trustee,  and  the  statute  of  limita- 
tfon  attaches  from  that  time. 

2.  Under  Rev.  St.  1898,  §{  2856.  2883,  an  ac- 
tion to  recover  the  interest  of  a  beneficiary  in 
the  proceeds  of  a  sale  made  by  a  trustee  of  an 
express  trust  is  barred  after  the  lapse  of  four 
years  from  the  time  the  beneficiary  received  no- 
tice that  the  trustee  claimed  ownwsbip  In  him- 
self of  the  fund. 

Baakln,  C.  J.,  dissenting. 

On  motion  for  rehearing.  Former  opinion 
(75  Pac  854)  modified. 

McOAATY,  J.  A  i>ehearlng  was  granted 
in  this  case;,  and  Its  reconsideration  confined 
solely  to  tiie  question  as  to  whether  de- 
fendant's plea,  in  his  answer,  of  the  statute 
of  llmitationB,  Is  a  bar  to  the  action. 

After  again  carefully  reviewing  the  rec- 
ord, the  exhaustive  and  able  brief  filed  by 
respondent  for  a  rehearing,  and  the  au- 
thorities therein  cited,  we  are  satisfied  that 
the  result  reached  in  our  former  decision 
in  this  case  (Felkner  v.  Dooly,  27  Utah,  35U, 
16  Pac.  664)  must  be  modified.  While  we 
adhere  to  the  doctrines  announced  In  that 
opinion,  we  are  satisfied  that  the  facte  do 
not  bring  the  entire  case  within  the  rules 
therein  declared. 

By  an  examination  of  the  case  of  Ham- 
ilton T.  Dooly,  15  Utah,  280,  49  Pac.  769,  and 
the  former  opinion  in  this  case  (Felkner  v. 
Dooly,  27  Uteh,  350,  75  Pac.  854),  It  will 
be  seen  that  in  the  year  1885  certain  proceed- 
ings were  commenced  In  Idaho  by  17  lien 
claimante  to  foreclose  their  liens  on  the 
Charles  Dickens  property  for  wages,  in 
which  case  Dooly  was  made  a  party  de- 
fendant and  In  mch  case  he  answered. 
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Betting  up  his  claim  to  tbe  property  by 
virtue  of  bis  mortgage.  In  due  time  a  de- 
cree was  entered  foreclosing  tbe  mechanics 
Hens  and  the  mortsnges  be!(J  by  McComir-' 
and  Dooly.  A  eale  was  made  in  accordance 
with  the  decree  of  tbe  court,  and  the  prop- 
erty bought  by  R.  O.  Chambers,  who  acted 
as  the  agent  of  McConilck  and  Dooly. 

In  the  case  of  Hamilton  t,  Dooly,  supra, 
the  defendant.  In  his  answer  filed  February 
S,  1890,  alleged,  referring  to  the  sale  and 
conTeyance  of  the  Charles  Dickens  prop- 
erty to  his  agent,  B.  C.  Chambers,  under 
the  foreclosure  proceedings,  "that  by  rlr- 
toe  of  such  sale  and  conveyance  said  de- 
fendant became  and  was  tbe  equitable  owner 
of  an  undivided  two^thlrds  of  said  mining 
claim,  freed  from  said  trust;  that  there- 
after tbe  same  was  sold  and  conveyed  by 
said  Chambers  under  the  authority  of  the 
defendant,  and  said  sum  hereinafter  stated 
received  therefor,  but  that  the  same  was  not 
received  or  ev^  held  in  trust"  All  of  tbe 
claims,  34  In  number,  sued  on  In  tblB  action, 
except  3  claims  owned  or  represented  by 
plalDtItt  Fox,  were,  pilar  to  the  bringing  of 
tbe  action,  assigned  to  plaintiff  Felkner. 
With  one  exception,  these  assignments  were 
made  prior  to  April,  1893,  more  than  six  i 
years  1  fore  this  action  was  commenced.  ' 

Fox  testified  tiut  he  was  instrumental  in  i 
securing  most  of  tbe  assignments  to  Felk-  ; 
ner  for  the  purposes  of  this  action,  and 
Aat  be  Informed  the  parties  owning  the 
claims  that  defendant,  in  the  trial  of  the 
case  of  Hamilton  r.  Do<^,  supra,  claimed 
the  Charles  Dickens  property,   and  that 
be  was  entitled  to  tbe  proceeds  of  tbe  sale; 
that  Dooly  claimed  all  tbe  money.   And  he 
further  testified  as  follows:    "After  these  1 
asaignments  were  jnade  X  talked  with  Felk- 
ner. We  met  ftvqoently  from  the  time  the  , 
assignments  were  made.    *   *   *    I  talked 
with  him  about  It,  and  told  him  about 
tbe  Rohrer  suit  repeatedly  (Hamilton  r,  j 
Dooly),  and  that  Dooly  claimed  the  prooeeas  j 
of  tbe  sale.   •   •   •   I  have  known  ever  j 
since  1800  that  Mr.  Dooly  claimed  the  pro- 
ceeds of  the  sale  of  the  Charles  Dickens 
mine  aa  his  own  individual  money." 

Felkner  was  called  as  a  vritness,  and  tes- 
tified. In  part,  as  follows:  "I  was  a  creditor 
of  Norton's,  and  heard  of  the  Hobrer  suit 
pending  here  away  back  10  years  ago,  and 
knew  that  Bohrer  claimed  to  have  a  note 
from  Norton,  and  that  he  was  suing  Dooly 
on  that  note,  and  that  he  was  suing  Dooly 
to  recover  his  proportion  of  the  money  that 
Dooly  received  on  the  sale  of  the  property, 

*  ♦  •  and  knew  that  Dooly  was  fighting 
that  case— resisting  payment  to  Bohreiv-and 
that  Dooly  was  claiming  Hiat  be  did  not 
have  to  pay  any  of  that  money  received 
from  tbe  sale  of  the  Charles  Dickens  mine 

•  •    •    to  Rohrer  or  to  anybody.** 
Without  further  reviewing  In  detail  the 

Tacts  and  proceedings  of  tbe  former  cases 
in  which  the  trust  funds  in  question  were  ' 
tbe  snbject^atter  of  litigation,  It  eufflcetb 


to  state  that  tbe  xeeord  shows  that  tbe 
plaintiffs  and  their  assignees,  for  nearly  10 
years  prior  to  the  commencement  ot  this 
action,  had  knowledge  of  the  fact  that  Dooly 
had  repudiated  and  denied  the  trust  as  to 
the  proceeds  of  the  sale  of  tbe  Ctiarles 
Dickens  property.  And  the  authorities  uni- 
formly hold  that  when  a  trustee  of  an  ex- 
preas  trust  denies  the  trust  and  assumes 
the  absolute  ownership  of  the  trust  prop- 
erty, and  this  claim  of  ownership  is  bought 
home  to  the  cestui  qae  trust  a  cause  of 
action  exists  in  favor  of  the  latter  from  tbe 
time  he  receives  notice  of  tbe  r«$»ndlation 
of  the  trust  by  the  trustee,  and  the  statute 
of  limitations  begins  to  run  from  that  time. 

In  the  case  of  Thomas  v.  Glendinning,  13 
Utah,  47,  this  court  held  that:  "it  Is  well 
setUed  that,  as  between  tbe  trustee  and 
cestui  que  trust,  the  statute  of  limitations 
does  not  operate,  in  cases  of  express  or 
direct  trust,  so  long  as  such  trust  coatinues. 
But  when  the  trustee  denies  the  trust  and 
assumes  ownership  of  the  trust  property,  or 
denies  his  liability  or  obHgatlm  under  the 
trost  relation  in  such  mannwthat  tbe  cestui 
que  trust  has  actuaj  or  even  constructive 
notice  of  the  repudiation  of  the  trust,  then 
the  statute  of  limitations  attaches  and  be- 
gtos  to  run  from  that  time,  for  such  denial 
or  adverse  claim  Is  an  abandonment  of 
the  fiduciary  character  in  which  the  trustee 
bas  stood  to  the  property."  2  Wood  on  Lim- 
itations, 212;  1  Beach,  Modem  Equity  Juria. 
155;  Bpeidel  T.  Henricl,  120  U.  S.  877,  7 
8up.  Ot  610.  30  L.  JEd.  718;  Phillppl  v.  Phillp- 
pl.  UB  U.  S.  151.  6  Sup.  Ct  1181,  29  L.  Ed. 
336;  Biddle  v.  Whitehtl),  135  U.  S.  €21,  10 
Sup.  Ot.  824,  31  L.  Ed.  283;  Miles  v.  Thome. 
9&  Am.  Dec.  891;  Wilson  t.  Green,  49  Iowa, 
251;  Jones  v.  Lemon,  26  W.  Va.  629;  Mantle 
V.  AtlnSng  Co..  27  Mont  478,  71  Pac.  665; 
Kane  v.  Bloodgood,  7  Johns.  Cb.  91,  11  Am. 
Doc.  417;  Janes  v.  Throckmorton,  57  Cnl. 
368;  W.  L.  Turnpike  Co.  v.  Wickllffe's 
Adm'r,  100  Ky.  531,  38  S.  W.  806.  66  Am.  St. 
Rep.  350:  Gnnser  v.  Qanser.  S3  Minn.  199,  86 
N.  W.  18,  85  Am.  St  Rep.  46L 

Section  2855,  Rev.  St  18U8,  provides  tbat 
*Uvi1  actions  can  be  commenced  only  with- 
in the  periods  prescribed  In  the  three  snc- 
eesstve  chapters  after  tbe  cause  of  action 
shall  have  accrued."  The  time  In  wbleb 
actions,  sncb  as  the  one  under  eonadderatton, 
may  be  commencDd,  is  four  yean  from  tbe 
time  the  canse  of  action  accrues.  Bev,  St. 
1893,  §  2888.  In  this  case  tbe  cause  of  Ac- 
tion existed  In  favor  of  plaintiffs  and  tta^r 
assignors  for  the  recovery  of  their  Interest 
In  the  proceeds  of  the  sale  of  the  Charles 
Dickens  mine  when  they  received  notice 
that  Dooly  asserted  absolute  ownership  Id 
himself  to  this  fund,  and,  having  faUed  to 
commence  their  action  for  more  than  four 
years  thereafter,  tbe  defense  of  tbe  statute 
of  limitations  Interposed  by  defendant  mast 
prevail  as  to  this  particular  fund.  Tberi' 
being  no  claim  or  pretense  that  Dooly  has 
ever  denied  or  mediated  Ua  tmat  as  to 
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the  funds  recelred  from  the  sales  of  the 
otiior  property  which  came  into  hla  poues- 
mou  \>y  virtue  of  the  trust,  ta«  must  tbu»- 
fore  account  for  the  sume. 

Our  former  opinion  in  this  case  ia  hereby 
modified,  and  the  Judgment  of  the  lower 
court.  In  BO  far  as  It  exonerates  d^endant 
from  alJ  legal  liability  to  account  for  tha 
proceeds  of  the  sale  of  the  Charles  Dickens 
property,  is  aifirmed.  But  the  case  Is  re* 
manded  with  directlona  to  the  trial  court  to 
modify  and  set  aside  the  judgment  in  so  far 
as  tt  holds  that  plaintiffs'  cause  of  action  to 
comp^  defendant  to  account  for  the  proceeds 
of  ttie  sales  of  the  other  trust  property  Is 
barred,  and  to  proceed  in  accordance  with 
the  views  herein  expressed;  the  costs  of  this 
appeal  to  be  taxed  against  respondent. 

BARTCH,  J«  ooncura.   BASKIN,  U. 
dlsseata. 


BUGGELN  T.  DOE,  Dlst  Atty. 
(SuprenM  Court  of  Arisona.    Oct  28,  1004.) 

MAlfOAVUB— nrmOIBNOT  OF  PETITION. 

1.  A  petition  for  mandamus  to  require  the 
district  attorney  to  institute  quo  warranto  pro- 
ceedings most  allege  facts  to  clearly  show  that 
reapondent's  refusal  to  act  was  arbitrary,  and 
not  a  mistake  of  Jndsment 

SenL  O.  J.,  disaentlng. 

Original  application  for  mandamua.  De- 
nied.  

T.  J.  Norton  and  0.  T.  CJotfelter,  for  pett- 
timer.   Edward  U.  Doe,  for  defendant 

PER  CURIAM.  An  application  baa  been 
made  to  this  court  by  the  plaintiff  for  a  per- 
emptory writ  of  mandamus  to  compel  the  de- 
fendant to  Institute  quo  warranto  proceed- 
ings agaliut  O.  H.  McClure  et  al.,  who.  It 
is  claimed,  are  usurping  and  unlawfully  ex- 
ercising a  certain  franchise.  There  is  an 
answer  by  the  defendant  setting  up  several 
defenses,  and  also  a  replication  thereto  by 
the  plaintiff.  The  court  is  of  the  opinion 
that  the  plaintlfTs  demurrer  to  the  defend- 
ant's plea  In  abatement  is  well  taken,  and 
therefore  sustains  the  same. 

Upon  the  question  of  the  sufficiency  of  the 
petition,  raised  by  the  defendant's  demur- 
rer, a  majority  of  the  court  is  of  the  opinion 
that  the  facts  stated  are  insufficient,  in  law 
to  entitle  the  platutlfC  to  the  writ  prayed 
for.  Since  it  la  only  mandatory  upon  the 
district  attorney  to  institute  such  an  action 
"when  he  has  reason  to  believe  that  an  of- 
fice or  franchise  is  being  usurped,  intruded 
Into,  or  unlawfully  held  or  exercised,"  fucts 
must  be  alleged  to  clearly  show  that  his  re- 
fusal has  been  an  arbitrary  act,  and  not  a 
mistake  of  Judgment  It  is  not  enough  to 
allege  that  certain  facts  were  presented 
to  the  district  attorney  by  the  plaintiff  in 
connection  with  the  request  to  institute  the 
procec'dlngs,  because  the  official  may  have 
derived    knowledge    from  Investigation, 


which  would  amply  Justify  a  refuasl  to  acu 
It  sbould  be  alleged  or  made  to  affirmatively 
appear  In  the  complaint  that,  from  all  the 
facts  before  him  at  the  time  of  his  refusal, 
the  defendant  had  reason  to  believe  that  the 
franchise  was  being  usurped.  There  should 
be  enough  alleged  to  negative  the  exerclae. 
of  an  honest  discretion. 

The  demurrer  to  the  petition  in  Its  present 
form  will  be  sustained,  with  leave  to  plaiu- 
tlfl  to  amend  within  20  daya. 

KENT,  O.  J.  I  dissent  I  think  the  peti- 
tion Is  sufficient,  and  that  the  demurrer  of 
the  defendant  should  be  overmted. 


PRINGLE  T.  KINO. 

(Supreme  Court  of  Arieona.    Oct.  29,  1904.> 

lalAI^ADMISSrON  OF  EVIDENCE— PABOL  KVI- 
I  nENCK— INSTBUCnONS. 

1.  To  effect  the  ezclualon  of  evidenop  material 
I  only  to  one  of  two  counts  in  the  complaint  and 

to  avail  himself  of  an  adverse  rulinff  thereon, 
defendant  sbould  more  to  strike  it  out  following 
plaintilTs  election  tii  the  oonnt  on  which  he 
would  rely. 

2.  Where  defendant  claimed  that  a  memo- 
,  randum  introduced  In  an  action  for  services  of 

a  broker  represented  a  new  agreemeut.  certain 
in  its  terms,  whereby  plaintiff  was  given  an  op- 
tion to  pnrchasp  defendant's  pronerty  within  a 

j  certain  time,  and  that  it  superseded  all  previous 

.  contracts,  and  that  as  plaintiff  bad  not  pur- 
chased he  had  no  claim  on  defendant  and  plain- 
tiff claimed  thnt  he.  had  been  commissioned  to 
sell  the  property,  and  that  tiiereaCter  the  terms 
of  the  sale  had  been  modified,  that  the  memo- 

I  randum  was  but  a  modification,  and  that  the 

;  time  restriction  therein  limited  the  continuance 
of  the  specftipd  terms  of  sale,  but  not  plaintifTs 

,  right  to  present  a  purchaser,  parol  evidence  was 
properly  admitted  to  explain  the  memorandum, 

I  ana  the  meaning  of  a  phrase  therein,  "Will  give 
five  days  to  accept  above  deal." 

8.  Alleged  error  in  an  instruction  will  not  be 

,  reviewed  unless  It  is  first  made  one  of  the 
grounds  Cor  a  new  trial. 

Ai^eal  from  District  Court,  Oila  County: 
before  Jostlce  Bdward  Kent 

Action  by  Prank  H.  King  against  Robert 
Prlngle.  Plaintiff  bad  Jn^^ent,  and  de- 
fendant appeals.  Affirmed. 

E.  J.  Edwards  and  J.  S.  Snlffen,  for  appel 
lant   Geo.  J.  Stoneman,  for  appellee. 

DAVIS,  3.   The  appellee,  Frank  M.  King, 
brought  an  action  In  the  court  below  against 
Robert  Pringle  to  recover  the  sum  of  50.000, 
'  which  he  claimed  to  be  due  him  for  services, 
as  broker,  in  effecting  the  sale  of  certain 
property  of  the  defendant  consisting  of 
ranches,  horses,  and  cattle.   Th^  complaint 
contained  two  counts,  In  the  first  of  which 
It  was  alleged  that  "the  defendant  agreed 
■  with  tlie  plaintiff  that  plaintiff  should  have 
the  right  power,  and  authority  to  negotiate 
I  and  sell  the  said  ranches,  horses,  and  cattle 
'i  for  such  price  as  the  plaintiff  might  be  ablfe 
:  to  effect,  and  that  the  plaintiff  was  autbor- 
'  Ized  to  sell  the  said  property  for  any  price 
in  excess  of  fifty  thousand  doltars,  and  the 
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defendant  agreed  that  tbe  plaintiff  should 
have  and  receive  from  him,  as  compensatloD 
for  negotiating  such  sale,  such  sum  of 
money  as  the  said  property  should  be  sold 
for  above  said  sum  of  fifty  thousand  dol- 
lars; that  thereafter,  between  the  month 
of  January,  1902,  and  Ma.-  19,  1902,  he 
found  purchasers  for  said  property,  viz.,  W. 
A.  and  iu  L.  Hobson  and  Jos.  E.  Wise,  to 
whom  the  defendant  sold  the  said  property, 
as  tbe  result  of  the  negotiations  of  plaintiff 
as  aforesaid,  for  the  sum  of  flfty-alx  thou- 
sand doUan^  which  said  sum  the  defendant 
rec^ved  as  tbe  proceeds  of  the  sale  thetwt; 
whereby  the  said  defendant  became  liable 
to  tbe  plaintiff  in  tbe  sum  of  six  thousand 
dollars."  The  second  count  alleged  that  "the 
plaintiff  and  defendant  contracted  together 
that  the  said  plaintiff  should  negotiate  and 
sell  the  said  property,  and  that.  In  event  tbe 
same  should  be  sold,  the  defendant  agreed 
to  pay  to  the  plaintiff,  as  a  broker,  for  sell- 
ing the  same,  such  sum  of  money  as  his  serv- 
ices were  reasonably  worth,  and  the  usual 
compensation  to  brokers  In  such  transactions; 
that  plaintiff  *  *  *  furnished  and  pro- 
duced to  the  defendant  a  buyer  for  the  said 
property,  and  the  said  property  was  sold  to 
W.  A.  and  A.  L.  Hobson  and  Jos.  E.  Wise, 
and  the  said  defendant  received  as  the  pur- 
chase price  for  said  property  the  sum  of 
flfty-six  thousand  dollars;  that  thereby,  then 
and  there,  the  said  defendant  became  liable 
to  plaintiff  for  his  compensation  as  broker 
as  aforesaid  the  usual  percentage  for  such 
transactions  and  the  amount  which  pialn- 
tUTs  services  were  reasonably  worth;  and 
that  said  services  so  rendered  as  aforesaid 
were  worth  the  amount  of  six  thousand  dol- 
lars." The  answer  was  a  general  denial  of 
the  allegations  of  the  complaint.  The  cause 
was  tried  before  a  Jury.  At  the  close  of  his 
evidence,  the  plaintiff  elected  to  rely  upon 
the  iquantum  meruit  count  of  his  complaint, 
and  the  trial  thenceforth  proceeded  upon 
that  basis.  Tbe  jury  returned  a  verdict  in 
the  plalutlfTs  favor  for  the  sum  of  $2,500, 
and  the  court  entered  a  judgment  In  accord- 
ance with  the  verdict.  From  this  Judgment 
the  defendant  appeals. 

It  Is  claimed  that  the  trial  court  erred  In 
the  admission  of  evidence  offered  by  the 
plaintiff  over  the  defendant's  objection,  and 
several  specifications  are  made.  The  court 
followed  tbe  rule  laid  down  In  Wiliard  v. 
Carrlgan  (Ariz.)  C8  Pac.  538,  and  did  not  re- 
quire the  plaintiff  to  elect.  In  advance,  upon 
which  of  the  two  counts  contained  In  the 
complaint  he  would  proceed,  and  It  thus  oc- 
curred that  some  evidence  was  Introduced 
which  properly  tended  to  support  one  count, 
but  which  was  Irrelevant  and  immaterial  to 
the  other.  In  order  to  effect  the  exclusion  of 
such  evidence  from  the  Jury,  or  to  avail  him- 
self of  an  adverse  ruling  thereon,  tlier© 
should  have  been  a  motion  by  the  defendant 
to  strike  it  out,  following  tlie  plaintiffs  elec- 
tion of  the  count  upon  whicb  be  would  re- 


ly. Ko  such  motion  was  made,  however.  A 
copy  of  a  certain  letter  which  the  plaintiff 
testified  to  having  received  from  tbe  defend- 
ant during  the  period  of  his  alleged  agency 
was  admitted,  over  an  objection  that  a  suffi- 
cient foundation  had  not  been  laid  for  tbe  in- 
troduction of  the  secondary  evidence.  As 
to  this  point,  however,  the  record  satisfies 
us  that  the  copy  was  properly  admitted,  and 
It  is  noteworthy  that  the  defendant,  when  on 
the  witness  stand,  made  no  attempt  to 
deny  the  authenticity  of  the  letter.  A  cer- 
tain exhibit  was  Introduced  in  evidence  by 
the  plaintiff  which  was  In  the  words  and 
figures  fallowing,  to  wit: 

"Pay  *50,000. 

"{10,000  down  in  cash,  Bal.  In  6  months. 

"Turn  in  to  Pringle  money  on  cattle  sold  or 
shipped  as  follows: 

1  yr.  Steers  $13 

O.  —        '■  ita 


1  "    heifers   $11 

2  "       *'   $12 

Cows  3  &  up  $13 

Bulls    ilO 

CowB  &  Calves   $19 

give  5  davB  to  accept  above  deal. 
"Globe  4-28-01  Robert  Pringle.* 

This  memorandum  had  been  given  to  the 
plaintiff  by  the  defendant  during  a  confer- 
ence which  they  bad  at  Globe  on  April  28, 
1002.  Previous  to  that  time,  as  the  evidence 
shows,  the  plaintiff,  under  authority  from 
the  defendant,  had  been  exerting  himself  to 
find  a  purchaser  for  the  property  referred  to 
in  the  complaint,  upon  other  terms  of  sale 
than  those  indicated  In  this  memorandum. 
He  had  been  In  negotiation,  among  others, 
with  W.  A.  Hobson  and  A.  L.  Hobson,  resi- 
dents of  Ventura  county,  Cal.  He  had  been 
the  first  to  bring  the  property  to  the  notice 
of  tbe  Hobsons,  and  had  Induced  them  to 
visit  and  examine  the  same,  accompanying 
them  on  the  trip.  This  was  late  In  March 
or  early  in  April  of  1902.  No  immediate  sale 
resulted  from  this  visit,  for  the  reason  that 
a  satisfactory  price  and  terms  could  not  be 
agreed  upon.  After  the  conference  which 
plaintiff  and  defendant  had  on  the  2Sth  day 
of  April,  when  a  modification  was  made  In 
the  terms  of  sale,  the  plaintiff  reopened  ne> 
gotiatlons  with  the  Hobsons,  and  again  in- 
terested them  In  the  property.  Through 
their  associate,  Jos.  B.  Wise,  they  took  up  tbe 
matter  personally  with  plaintiff,  but,  a  ques- 
tion having  arisen  as  to  the  latter's  authori- 
ty to  longer  represent  the  owner,  they  sub- 
sequently conducted  negotiations  directly 
with  the  defendant,  which  terminated  in  tbe 
purchase  of  the  property  by  the  Hobsons 
and  Wise  on  May  18,  190^  at  the  price  of 
$56,000.  The  court  admitted  extrinsic  evi- 
dence to  explain  the  purpose  of  the  forego- 
ing memorandum  and  the  meaning  of  tbe 
phrase,  "Will  give  6  days  to  accept  above 
deal,"  as  used  therein.  This  was  done  over 
the  defendant's  objection  that  such  evidence 
would  tend  to  vary  the  terms  of  a  written 
instrument  The  defendant  was  contending 
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that  tbe  memorandum  repreniited  a  new 
agreement  made  between  tbe  parties  on 
April  28,  1802,  definite  and  certain  In  Its 
terms,  wberebr  tbe  plaintiff  was  given  an 
option  to  purchase  tbe  defendant's  proper^ 
at  anj  time  within  fire  days  from  the  date 
thereof  and  that  thla  agreement  soperseded 
all  previous  contracts  under  wbtcb  tbe  plain- 
tiff had  been  endeavoring  to  negotiate  a  sale 
of  said  property;  that,  as  plaintiff  had  not 
purchaaed  the  ptoptrtj  himself  nor  pro- 
duced a  porcbaser  wttbln  the  time  limit  pre- 
scribed, be  could  have  no  claim  against  the 
defendant  Tlie  plaintiff,  on  the  other  hand, 
-was  proceeding  upon  the  theory  that  he  had 
been  commissioned  by  the  defendant  In  Jan- 
uary, 1902,  to  sell  tbe  property  referred  to, 
and  that  thereaft^,  from  time  to  Qme,  by 
inM.iis  of  letters,  telegrams,  and  personal 
converBatlons,  the  terms  upon  which  tbe  sale 
might  be  effected  bad  been  modified:  that 
the  memorandum  0ven  to  the  plaintiff  on 
April  28tb  was  but  snch  a  modification,  and 
was  Intended  for  plaintiff's  use  as  a  new 
basis  of  sale;  that  the  time  restriction  there- 
in mentioned  limited  the  continuance  of  the 
specified  terms  of  sale,  but  was  not  Intended 
to  be  a  limitation  upon  the  plaintiff's  right 
to  present  a  purchaser  at  any  time  willing  to 
bay  at  a  price  and  upon  terms  satisfactory 
to  the  defendant.  Under  the  circumstances 
of  the  case  we  think  It  plain  that  the  court 
committed  no  error  in  admitting  parol  evi- 
dence to  ezplato  tbe  memorandum,  but  that 
the  same  was  necessary  for  the  ascertain- 
ment of  tbe  nature  of  tbe  contract  existing 
between  the  parties.  We  bare  also  exam- 
ined tbe  rulings  of  the  court  In  connection 
with  the  admission  of  the  tes^mony  of  the 
witoesses  Jos.  B.  Wise^  J.  H.  Tbompson,  W. 
A.  Hobson,  and  A.  L.  Htfbstm,  and  fail  to 
discern  therefrom  wherein  then  was  prej- 
udicial error. 

It  is  sought  to  predicate  error  upon  one  of 
the  Instmctlons  which  was  given  to  the  Jury 
at  the  request  of  the  plaintiff.  Upon  refer- 
ring to  the  motion  for  a  new  trial  In  the 
case,  we  find  that  it  was  not  urged  as  one 
of  tbe  grounds  thereof  that  the  court  had 
erred  In  its  charge  to  tbe  Jury,  It  Is  a  rule 
of  this  court,  frequently  reiterated,  that  it 
will  not  rerlew  any  alleged  error  which 
might  have  been  good  ground  for  a  new  trial 
in  the  court  below,  unless  the  same  shall 
faaTe  first  been  presoited  to  such  court  by 
motion  for  a  new  trial.  Sutherland  v.  Put- 
nam (Ariz.)  24  Pac.  320;  Rtcharda  t.  Oi^een 
(Ariz.)  82  Pac.  266;  Insurance  Co.  r.  McFar- 
land  (Aria.)  60  Pac.  8S6;  Newhall  v.  Porter 
(Ariz.)  62  Pac.  680. 

We  believe  that  tbe  verdict  and  Judgment 
In  this  case  are  fairly  supported  by  tbe  evi- 
dence, and  tbe  facts  are  therefore  not  sub- 
ject to  our  review.  Upon  the  whole  record 
we  find  nc  reversible  error,  and  the  Judg- 
ment of  ttie  district  court  is  afllrmed. 

SLOAN  and  DOAN,  JJ.,  concur. 
78  P.— 24 


In  re  SMITH'S  ESTATE.   (8.  F.  S,992.)» 
(Supreme  Court  of  California.    Oct.  8,  1904.) 
WUJ.S— COHSTBUCnon— 6HABE  Or  CHILD  BOSN 

AXTiB  KXBcunon— spicmo  akd 

BBBIDITABT  ZMATBB. 

1.0Iv.  Code,  I  ISO^  provides  that  when  a 
testator  has  a  child  bom  after  the  making  of  his 
will,  which  Is  not  provided  for  or  mentioned  in 
the  will,  such  child  shall  succeed  to  the  same 
portion  of  the  testator's  real  and  personal  prop- 
erty that  he  would  have  sacceedea  to  If  the  tes- 
tator had  died  intestate.  Section  1308  provides 
that  in  such  case,  if  there  Is  no  property  undis- 
posed of  by  the  will,  the  share  of  the  post  testa- 
mentary child  shall  be  taken  "from  all  the  dev- 
isees or  legatees  in  proportion  to  the  value  they 
may  tespectively  receive  under  tbe  will,  onless 
the  obvious  intention  of  tlie  testator  In  relation 
to  some  spedfie  devise  or  bequest  *  •  • 
would  thereby  be  defeated,"  In  which  case  snch 
devise  or  bequest  may  be  exempted  from  such 
apportionment.  A  married  woman,  having  on.c 
child,  made  a  will  by  which  she  left  all  of  her 
property  to  her  hnsband  during  his  life,  and  then 
to  the  child  by  name.  It  also  provided  that  the 
sum  of  $12S  per  month  should  be  paid  to  the 
mother  of  testatrix  during  her  lifetime.  Six 
days  aftPr  the  mnking  of  the  will  testatrix 

Save  birth  to  a  son,  end  a  few  days  later  she 
led.  Held,  that  the  one-third  share  of  the  es- 
tate which  descended  to  the  son  under  the  pro- 
visions of  section  1S06  sfaouid  be  taken  in  equal 
proportions  from  the  specific  legacy  to  tbe  motil)- 
er  and  the  residuary  bequests  to  the  husband  and 
daughter ;  that  there  was  nothing  either  in  the 
language  of  the  will  or  the  drcumstaoces  under 
whldi  it  wss  execnted  whldi.  evidenced  an  "ob- 
vious intention"  on  the  part  of  the  testatrix  tiiat 
the  specific  legacy  ihonld  be  exempted. 

Department  1.  Appeal  from  Superior 
Oonrt,  Olty  and  County  of  San  Francisco; 
Jas.  H.  Trontt,  Judge. 

Appeal  by  Ella  J.  Chamberlain  from  a  de^ 
cree  making  partial  dlstrlbntion  of  the  es- 
tate of  Ella  Roberta  Wilson  Smith,  deceased. 
Afflrm.ed. 

Wright  &  Lukens,  for  sppellant.  Garret 
W.  McEnemeyl  for  respondent. 

ANGELLOTTI,  J.  This  is  an  appeal  by 
Ella  J.  Chamberlain,  tbe  mother  of  de* 
ceased,  from  a  decree  of  partial  distribution, 
refusing  to  award  her  $12S  per  month  for 
tbe  period  of  her  life,  and  awarding  her  only 
^.33%  per  month  for  that  period.  The  will 
of  tbe  deceased  was  as  follows: 

"I,  Ella  Roberta  Wilson  Smith,  being  of 
sane  and  Bound  mind  do  hereby  declare  this 
my  last  will,  and  do  hereby  give  and  bequeath 
all  of  which  I  may  die  possessed,  to  my  be- 
loved husband  to  be  for  bis  benefit  and  main- 
tenance during  bis  life.  At  his  death  to  go 
to  my  beloved  daughter  Roberta  Oenevleve 
Smith. 

"To  my  mother  I  desire  shall  be  paid 
|1^.00  per  month  as  long  as  she  shall  live. 

"Ella  Roberta  Wilson  Smith. 
"February  1st,  1903." 

Six  days  after  the  making  of  this  will,  the 
deceased  gave  birth  to  a  son,  and  on  Feb- 
ruary 27,  1903,  20  days  after  the  birth  of 
such  son,  she  died,  leaving  surviving  her 

•Rebearlns  denied  Novcmbw  7,  IMt. 
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buaband  and  mother,  and  her  two  children, 
Roberta  Genevieve  and  Randolph  Wilsen, 
the  post  testameutary  son.  She  left  estate, 
consisting  of  personal  property  valued  at 
$200,  and  real  property  valued  at  ?99,175, 
all  of  which  was  separate  property.  The  net 
income  from  this  property  was  $300  per 
montii.  No  part  of  the  annuity  to  the  moth- 
er having  been  paid,  she  petitioned  the 
court  In  probate  for  a  decree  directing  the 
administrator  with  the  will  annexed  to  pay 
and  deliver  to  ber  the  arrears  of  the  said 
annuity  at  the  rate  of  $125  per  month,  as 
provided  In  the  will.  The  court  decreed 
that  she  was  entlUed  to  receive  only  $83.33)^ 
per  month,  and  ordered  this  amount  paid  to 
her  from  March  27,  1903,  "so  long  as  she 
shall  live,"  and  the  has  appealed,  claiming 
that  under  the  provisions  of  the  will  she  is 
entlUed  to  $125  per  month. 

The  question  presented  by  this  appeal  Is 
as  to  the  effect  upon  the  annuity  to  the 
mother  of  the  birth  of  the  post  testamentary 
child,  in  view  of  certain  provisions  of  our 
Civil  Code.  Section  1806,  Civ.  Code,  ia  as 
follows:  "Whenever  a  testator  baa  a  child 
born  after  the  making  of  his  will,  either  in 
his  lifetime  or  after  his  death,  and  dies 
leaving  such  child  nnprovided  for  by  any 
settlement,  and  neither  provided  for  nor  In 
any  way  mentioned  in  his  will,  tbe  cliild  suc- 
ceeds to  the  aame  portion  of  tbe  testator's 
real  and  personal  property  that  he  would 
have  succeeded  to  If  the  testator  bad  died 
intestate."  It  Is  not  disputed  that  the  post 
testamentary  child  comes  within  the  terms 
of  tills  section  and  Is  entitled  to  tbe  benefit 
of  its  provisions.  Therefore,  subject  to  the 
provisions  of  section  1308,  Civ.  Code,  and 
subject  to  administration,  the  post  testamen- 
tary  child  succeeded  immediately,  by  opera- 
tion of  law,  to  an  undivided  one-third  of  tbe 
property  of  the  testatrix.  As  to  such  por- 
tion, the  deceased  is  to  be  regarded  as  hav- 
ing died  Intestate  (Smith  v.  Olmstead,  88 
CaL  682,  26  Pac.  521,  12  L.  R.  A.  46,  22  Am. 
St  Rep.  336),  and,  so  far  as  such  chUd  Is 
concerned,  the  will  la  to  be  considered  as  not 
existing. 

The  effect  of  this  being  to  deprive  both 
the  husband  and  the  daughter  of  one-third 
of  the  portions  attempted  to  be  given  them 
by  the  will,  tbe  question  la  as  to  whether 
the  annuity  to  the  mother  must  also  be  cat 
down  one-third.  Section  1308,  Civ.  Code, 
provides  that:  "When  any  share  of  the 
estate  of  a  testator  Is  assigned  to  a  child 
horn  after  tbe  making  of  a  will,  or  to  a  child, 
or  the  issue  of  a  cbUd,  omitted  in  the  will, 
as  hereinbefore  mentioned,  the  same  must 
firsL  be  taken  from  the  estate  not  disposed 
of  by  the  will.  If  any;  If  tbat  Is  not  sufficient 
so  much  as  may  be  necessary  mnst  be  taken 
Jrom  all  tbe  devisees  or  legatees.  In  propor- 
tion to  the  value  tbey  may  respectively  re- 
ceive under  tbe  will,  unless  the  obvious  In- 
tention of  the  testator  in  relation  to  some 
Bpecittc  devise  or  bequeat,  or  other  proTlaion 


in  the  will,  would  thereby  be  defeated;  in 
•iuch  case,  such  specific  devise,  legacy,  or 
provision  may  be  exempted  from  such  ap- 
portionment, and  a  different  apportionment, 
consistent  with  tbe  Intention  of  the  testator, 
may  be  adopted."  Concededly,  the  annuity 
here  involved  is  a  legacy.  Civ.  Code,  I  1357. 
There  is  no  estate  not  disposed  of  by  will. 
The  legacy  to  tbe  mother  of  deceased  must 
therefore  contribute,  in  proportion  to  Its 
value,  to  make  tip  the  share  of  the  child, 
unless  tbe  obvious  Intention  of  the  testatrix 
in  relation  to  such  l^cy,  as  distinguished 
from  her  Intention  as  to  the  other  disposi- 
tions made  by  the  will,  would  thereby  be 

I  defeated.  No  such  obvious  intention  la  ap- 
parent from  the  words  of  the  will.  As  stat* 
ed  by  this  court  in  Estate  of  Ross,  140  Oal. 
282,  293,  73  Pac.  976,  980,  "Tbe  general  rule 
announced  by  tbe  section  (section  1806,  Civ. 
Code)  is  tbat  all  devises  and  legacies  must 
oontribute  In  proportion  to  value,  and  that 
the  exemption  of  a  si>eciflc  devise  is  only 
warranted  when  the  obvious  intention  of  the 
testator  in  relation  to  it  would  be  defeated 
If  contribution  was  required."  By  tbe  will 
In  that  case,  a  lot  of  land  was  specifically 

:  devised  to  a  stepdaughter,  and,  with  tbe  ex- 

'  cation  of  two  nominal  legacies,  the  residue 
of  the  property  was  bequeathed  to  two 
daughters,  and  It  was  held  that  the  preter- 
mitted child  of  a  deceased  child  succeeded 
to  an  undivided  one-third  of  the  whole  of  the 

j  property.  Including  that  specially  devised. 

I  and  that  the  specific  and  residuary  bequests 

I  mnst  alike  contribute  In  proportion  to  value. 

I  The  mere  fact,  then,  that  one  legacy.  Is  sp^ 
dflc,  as  is  claimed  by  appellant  for  the  am 
nuity  here  Involved,  and  that  another  legacj 
is  in  Its  nature  residuary,  does  not  shon 
the  obvious  intention  contemplated  by  sect 
tlon  1308,  Civ.  Code.  Under  that  section  all 
legacies  and  devises,  whatever  their  char- 
acter, must  contrlbnte  in  such  a  case,  unless 
the  obvious  intention  of  the  testator  in  re- 

:  latlon  to  some  particular  legacy  or  devise 
would  be  thereby  defeated.  By  her  will  the 
deo»aed  purported,  in  terms,  to  dl^iose  of 
all  her  property.  She  must  be  assumed  to 
have  had  In  mind  all  her  property  and  Its 
condition,  and  to  hare  distributed  tbe  same 
among  the  objects  of  her  bonnty  In  aoeh 
proportions  as  she  thought  proper.  The 
amount  fixed  upon  by  her  for  her  mother 

I  must  be  deemed  to  have  been  so  fixed,  not 
only  in  accordance  with  her  views  as  to  her 
mother's  needs,  but  In  accordance  with  ber 
views  as  to  what,  under  all  the  circnm- 
stanoee,  mcludlng  the  needs  of  all,  would  be 

'  a  fair  division  among  those  near  and  dear 
to  her.   There  is  absolutely  nothing  In  the 

;  language  of  the  will  to  indicate  any  other 
Intention  on  the  part  of  the  testatrix  than 
that,  tbe  huslrand  holding  during  his  life 
all  the  property  of  which  she  died  possessed, 
and  ber  dangfater  takiag  all  of  the  same  ab- 
solutely upon  bis  death,  the  mother  should 
receive  flliu  per  month  thertfrom'  durlns 
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lier  life.  nieM  were  the  pn^portiona  deemed 
}uBt  by  tbe  testatrix.  The  Intention  that 
the  portions  of  tbe  estate  thus  attempted  to 
be  clven  to  the  father  and  daughter  were 
to  be  enjoyed  by  them  unimpaired  was  as 
obvlona  as  the  Intention  that  tbe  mother 
shoald  hare  the  full  amount  of  her  legacy. 
There  Is  nothing  to  Indicate  that  the  legacy 
to  the  mother  was,  under  all  circumstances, 
to  be  kept  intact.  In  tbe  event  that  tbe  be- 
quests to  the  father  and  daughter  became  In 
part  ineffectaal.  So  much  for  tbe  language 
of  the  will. 

Appellant  claims,  however,  that  the  cir- 
cumstances under  which  the  will  was  made 
must  be  taken  Into  consideration  in  determin- 
ing the  Intention  of  tbe  testatrix,  and  Invokes 
the  provisions  of  section  1318,  Ot.  Code, 
which  declares  that  "In  case  of  uncertainty 
arising  upon  tbe  face  of  a  will,  as  to  tbe 
application  of  any  of  Its  provisions,  the 
testator's  intention  is  to  be  ascertained  from 
the  words  of  the  wUl  taking  into  view  the 
circumstances  under  which  It  was  made  ex- 
clusive of  his  oral  declarations."  Assum- 
ing the  ap^icabillty  of  this  section,  and  that 
we  may  oonslder  the  drcomstances  under 
which  the  will  was  made  for  the  pnrpoae 
of  determining  the  "obvious  Intention"  of  the 
testatrix  In  this  regard  <see,  however.  Es- 
tate of  Rom,  supra;  In  re  Stevens,  88  CaL 
822,  23  Pac.  379,  17  Am.  St.  Rep.  262;  Es- 
tate of  Wardell,  67  Gal.  484;  Estate  of  Tomp- 
kins, 132  Cal.  173,  176.  64  Pac.  268),  we  do 
not  see  that  tbe  case  of  appellant  Is  materi- 
ally strengthened.    The  circumstance  strong- 
ly relied  on  by  her  is  that  at  the  time  of  the 
execution  of  the  will  the  deceased  was 
■witUn  a  few  days  to  give  birth  to  a  child. 
It  was  urged  that  she  must  therefore  have 
bad  this  child  in  mind,  and  made  this  will 
because  of  her  approaching  confinement  and 
tbe  danger  attending  the  same.   Tbe  child,' 
therefore,  it  is  said,  most  have  been  In  tier' 
mind,  and  she  must  be  presumed  to  have 
known  that  such  child,  if  bom  alive,  wonld,  \ 
und«r  the  law,  succeed  to  one-third  of  her' 
estate,  and  to  have  made  the  provision  of  , 
per  month  tor  ber  mother  with  tbe  in- 
tention that  she  vhoiild  be  paid  that  sum 
In  fall,  notwithstanding  the  fact  that  the  es- ' 
tate  fnua  which  said  annuity  was  to  be  paid 
would  be  reduced  one-third  by  the  birth  of 
tiie  cbnd.   Tbe  provisions  of  the  wUl  would 
Indicate  tha^  If  the  testatrix  bad  this  child 
la  mind  at  tbe  time  of  the  execution  of  the 
will,  her  omlMlon  to  provide  for  him  was 
intentional,  and  ttiat  she,  in  fact,  did  not 
know  that  the  law  would  give  him  one-third 
of  her  estate  if  she  failed  to  provide  for  or 
mention  iiim  In  ber  will.   It  Is  Impossible 
to  account  for  her  attempted  dls>oBltion  of 
all  of  her  property  to  others,  under  such  dr- 
enmstances,  upon  any  other  theory.  Assum- 
ing, however,  in  accordance  with  the  pre- 
sumption invoked,  that  she  did  know  the 
law,  she  knew  not  only  tb&t  If  the  child 
was  bora  attve,  and  bad  not  been  provided 


ior  or  mentioned  In  her  wUI,  he  would  suc- 
ceed to  one-third  of  ber  estate  by  operatioa 
of  law,  but  also  that  under  the  law,  unless 
her  intention  to  the  contrary  was  made  ob- 
vious by  the  terms  of  her  will,  all  devises 
and  legacies  contained  therein.  Including  tbe 
legacy  to  her  mother,  must  contribute  In 
proportion  to  value  to  make  up  tbe  share  of 
the  child.  Having  this  knowledge,  she  ex- 
ecuted the  will  before  us,  without  indicating 
therein  any  intention  that  the  Ipgacy  to  tbe 
mother  should  not  contribute  with  tbe  others 
to  make  up  tbe  portion  that  tbe  inw  would 
give  to  her  after-born  child,  or  that  such 
legacy  should.  In  this  respect,  stand  upoa 
any  other  footing  than  that  occupied  by  the 
other  bequests.  We  are  satisfied  that  It  is 
not  shown  by  the  will,  either  taken  alone 
or  In  connection  with  tbe  circumstances 
under  which  it  was  made,  that  there  was  any 
such  "obvious  intention"  In  relation  to  the 
annuity  to  the  mother  as  will  exempt  it  from 
contribution  to  the  share  of  the  post  testa- 
mentary child. 

Tbe  decree  of  tbe  inperiw  court  is  af- 
firmed. 

We  concur:   SHAW,  J.;  TAN  DYKE,  J.. 


HcGABDLB  v.  BAASTOW.  (S.  F.  8,828^* 
(Supreme  Court  of  OallforaJa.  Oct.  14,  ISOi.) 

KLSCTION  COIVKBT  —  PLEADISe— AmoaSIBXL^ 
ITT  OF  BAIXOTB— BEVIEW  OT  JTOUNO — 
PBACTICB. 

1.  An  election  contest  may  be  instituted  by  the 
Sllne  of  a  petition  verified  like  an  ordtnatT 
pleediDg  which  Is  a  soffldent  verification  "by 
^davit"  within  tbe  reoniremsnt  of  Code  Oiv. 
Proc.  S  1115. 

2.  Id  an  election  contest  the  qnestion  whether 
ballots  have  been  so  taken  care  of  as  to  preclude 
tmy  reacooable  suspidoa  that  they  are  not  tn 
their  original  cxinditlon  Is  one  largely  witluB 
tlie  judsmeDt  and  discretion  of  the  trial  court, 
and  its  determination  of  It  will  not  be  disturbed 
on  appeal  if  the  evidence  fairly  warrants  the 
omduslon  which  the  court  below  reached. 

8.  A  stamp  or  crosa  placed  on  a  ballot  in  tbe 
blank  opposite  the  words  "no  nomination"  is  a 
special  mark,  which  rsndera  the  ballot  invalid. 

4.  Where  the  conteetant  for  a  county  office 
who  charged  irregularities  in  aH  or  nearly  all  of 
the  predncts  offered  in  evidence  the  baUMs  from 
certain  predncts  until  the  Judicial  count  of  such 
prechicts,  taken  with  the  offidal  count  of  the  re- 
mainhig  precincts,  gave  him  a  plurality,  It  was 
withiD  his  legal  right  to  withdraw  his  objections 
to  the  vote  of  the  uncounted  predncts  and  the 
contostee,  by  offering  the  bauota  therefrom  in 
eridenee,  waives  Ae  right  to  object  that  tber 
were  not  so  pwsBiwJ  as  to  be  adnrissiblp. 

In  Bonk.  Appeal  from  Superior  Court, 
Fresno  County;  B.  N.  Rector,  Judge. 

Tbis  was  an  election  contest  for  the  of- 
fice of  county  recorder  of  Fresno  county  by 
Charles  M.  McCardle,  contestant,  agaiuRt 
R.  N.  Barstow,  contestee.  From  a  decision  In 
favor  of  contestant  contestee  appeals.  Af- 
firmed. 


•RaliMrliis  dmled  Norembar  11,  im. 

f  L  Am  BlMtleu,  vM.  U,  Oeot.  Dig.  i  m. 
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Jobnstos  &  Jones,  M.  B.  Harris,  and  F.  H. 
Short,  for  appellant  H.  H.  Welsh  and  Br- 
«rtB  &  Bwing,  for  respondent 

HENSHAW.  J.  This  Is  an  election  con- 
test over  the  office  of  county  recorder  of 
the  county  of  Fresno.  The  official  canvass 
of  the  board  of  sapervlsora  showed  that  the 
contestee  had  received  a  plurality  of  24  votes 
«ver  the  contestant  fii^d  he  was  declared 
«Iected.  Contestant  Instituted  this  contest 
and,  as  a  result  of  the  recount  was  found 
*nd  declared  by  the  court  to  have  received 
a  plurality  of  41  votes  over  the  contested 
The  contestee  appeals. 

Contestant's  petition  was  properly  verlfled, 
Klrk  V.  Rhoads,  48  Cal.  403. 

^e  contestee  made  a  prelinilnary  objec- 
tion to  the  Introduction  of  any  and  all  of 
the  ballots  offered,  upon  the  gronnd  that 
they  had  not  been  safely  preserved  In  ac- 
cordance with  the  law,  and  that  their  In- 
tegrity was  not  assured.  The  court  over^ 
TDled  the  objection.  The  same  question  was 
presented  to  this  court  as  to  certain  of  these 
ballots  In  the  contest  of  Davis  v.  Grunig 
<Cal.)  76  Pac.  1102,  and  It  was  there  said  by 
Uils  court  In  bank  that  after  a  careful  ex- 
amination of  the  evidence,  we  discovered 
nothing  which  would  warrant  us  In  holding 
that  the  court  erred,  and  the  language  of  this 
conit  In  Hanna  v.  Green  (Gal.)  76  Pac.  708, 
-was  quoted  to  the  following  effect:  'The 
^inestlon  whether  ballots  have  been  suffl- 
clently  taken  care  of  so  as  to  preclude  any 
reasonable  suspicion  that  they  are  not  in 
their  original  condition  is  a  question  which 
ts  largely  within  the  Judgment  and  discre- 
tion of  the  trial  court,  and  its  determina- 
tion of  that  question  should  not  be  disturb- 
ed here  if  the  evidence  fairly  warrants  the 
conclusion  which  the  court  reached  on  the 
subject" 

The  ballots  containing  a  stamp  or  cross 
In  the  blank  opposite  "no  nomination"  were 
properly  rejected,  as  has  been  repeatedly 
held  by  this  court.  Maddux  v.  Walthall  (Cal.) 
24  Pac.  1026. 

The  contestant  having  charged  Irregularity 
and  misconduct,  upon  the  part  of  the  elec- 
tion officers  in  most  If  not  all,  of  the  pre- 
lects, presented  the  ballots  to  the  court 
from  certain  precincts,  and  they  were  count- 
ed, the  contestee  making  his  objection  to  the 
introduction  in  evidence  of  any  and  all  of 
the  ballots  upon  the  grouud  of  their  lack  of 
proper  preservation.  The  count  -  proceeded 
andw  these  circumstances  until  the  point 
was  reached  where  the  Judicial  count  of 
the  precincts  whose  ballots  were  offered, 
taken  with  the  supervisors'  official  count  of 
the  remaining  precincts,  gave  contestant  a 
plurality.  Contestant  then  withdrew  bis 
charges  of  misfeasance  and  malconduct  as  to 
the  uncounted  precincts,  and  rested  his  con- 
test Contestee  then  felt  obliged  to  offer 
the  ballots  from  the  remaining  nnconnted 
precincts  In  the  hope  thus  to  swell  his  vote. 


He  thus  put  himself  tn  the  poaltloii  of  offer- 
ing evidence  in  the  form  of  ballots,  the  In- 
tegrity and  admissibility  of  which  he  had 
been  stoutly  objecting  to.  He  here  complafau 
somewhat  bitterly  of  the  course  pursued  by 
contestant  but  we  do  not  perceive  that  con- 
testant was  not  strictly  within  his  l^al 
rights  la  waiving  and  withdrawing  his  objec- 
tions to  any  of  the  uncounted  precincts. 
And,  upon  the  other  hand,  contestee,  as  to 
the  ballots  which  he  himself  offered,  and, 
by  offering,  affirmatively  declared  to  the 
court  to  be  worthy  of  credence,  cannot  here 
be  heard  to  say  that  they  were  inadmissi- 
ble. But  this  question  is  rather  of  academic 
than  of  vital  interest  in  this  case,  since  we 
have  held  that  the  ballots  were  admissible, 
and  since,  so  holding,  we  hare  been  compel- 
led to  count  the  thousand  or  more  contested 
ballots  which  have  been  presented  to  us  for 
consideration.  It  Is  unnecessary  to  enter  In- 
to a  detailed  discussion  of  the  count  which 
we  have  thus  made.  It  is  sufficient  to  say 
that  the  result  has  been  to  increase  Mc- 
Cardle's  plurality  over  Barstow  to  more  than 
a  hundred. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 

We  concur:  VAN  DYKB,  J.;  SHAW,  J.; 
McFABLAND,  J.i  LOBIGAN,  J.;  ANGBLr 
LOTTI,  J. 


CALIFORNIA  ELBCTEIO  LIGHT  CO.  t. 
CALIFORNIA  SAFE  DEPOSIT  &  TRUST 

00.  et  al.    (S.  F,  8,069.)* 

(Supreme  Court  of  California.   Oct  12,  1904.) 

ACTION  UAIHBT  DEOEDBKT'S  KSTAn— avi- 
DKNCB. 

1.  In  an  action  by  a  corporation  against  a  de- 
cedent's estate,  where  it  is  claimed  by  defend- 
ants that  the  claim  in  suit  was  brought  for  re- 
venge, because  a  claim  of  a  witness  connected 
with  plaintiff's  management  against  the  estate 
had  been  rejected,  it  was  proper  to  admit  in 
evidence  a  letter  written  by  such  witness  before 
the  death  of  decedent  in  relation  to  the  claim 
In  snit. 

2.  Where  defendants  on  eroes-examlnatlon  ex- 
amined a  witness  as  to  other  matters  than  those 
testitied  to  by  him  on  direct  examioatioa,  and 
presented  a  new  issue.  It  was  proper  on  redirect 
examination  to  admit  evidence  as  to  sndi  issue, 
under  Code  Civ.  Proc.  {  204a 

8.  In  an  action  by  a  corporation  axainst  a 
decedent's  estate,  where  it  is  contended  by  de- 
fendants that  the  claim  in  suit  was  trumped  up 
by  a  third  person  after  the  latter's  claim  against 
the  estate  was  rejected,  evidence  Is  admissible 
which  shows  that  plaintiff's  president  knew  of 
the  claim  in  suit  before  decedent's  death. 

4.  Evidence  In  an  action  against  a  decedent's 
estate  held  to  Justify  Judgment  for  plaintiff. 

5.  Where  a  case  was  hi  equity,  and  Uie  vor- 
diet  of  the  jury  was,  at  most,  only  advisory  to 
the  court  that  the  court  admitted  Improper  evi- 
dence to  go  before  the  jury  will  not  justify  a  re- 
versal, as  the  correctness  of  the  deasion  of  th« 
court,  and  not  the  verdict.  Is  the  question  to 
be  determined. 


'Rabesrlng  denlefl  Kovember  11,  UOL 

T 1.  See  WltnoBus,  voL  60^  Cut  Dl^  i  IMK 
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6.  The  fact  that  the  evidence  might  wairant  a 
different  infer«ice  doea  not  authorlie  the  court 
to  set  aside  a  verdict  tar  want  of  evidence. 

Department  L  Appeal  from  Superior 
Coort,  Git7  and  Conn^  of  Ban  Frandaco; 
Cbaa.  W.  Sla^  Judge. 

Action  by  the  GaUforala  Blectric  Light 
Company  against  tbe  Callfonila  Safe  De- 
poalt  &  Tnut  Company  and  another.  Plain- 
tiir  had  Judgment^  and  defendanta  appeaL 
Affirmed. 

Page,  McOatcben,  Harding  &  Knight,  for 
appellants.  W.  S.  Goodfellow,  Cbaa.  A. 
ShurtleS,  and  Ganet  W.  McBnem^,  for  re- 

spondeut. 

VAN  DYKE.  J.  This  was  an  action  to  re- 
cover a  secret  commission  claimed  to  liave 
been  received  by  the  defendants'  testator, 
while  an  officer  of  the  plaintiff  corporation, 
on  tbe  sale  by  plaintiff  of  certain  of  Its  prop- 
erty, l^m  a  Judgment  for  plaintiff  and  an 
order  denying  defendants'  motion  for  a  new 
trial,  the  defendants  now  prosecute  this  ap- 
peal. 

Geoige  H.  Boe,  of  whose  last  will  and 
testammt  the  Pendants  are  ececutor  and 
aecntrlx,  respectively,  was  In  his  lifetime 
tbe  secretary  and  manager  of  tbe  jrialntiff, 
Callfonda  Electric  Light  Company.  The 
plaintiff  was  incorporated  prior  to  1890. 
The  cause  of  action  here  arose  In  the  years 
1892  and  1898.  Mr.  Roe  died  December  10, 
1894.  Tbe  action  la  based  upon  a  claim  duly 
presented  to  the  executors,  and  by  tbem  re* 
Jected.  The  action  la  one  In  equity  for  an 
accounting  against  the  executors  of  the  will 
of  George  H.  Roe,  deceased,  and  tbe  defend- 
ants requested  the  court  below  to  Impanel  a 
Jury  to  advise  it  upon  tbe  Issues  raised  by  the 
pleadings;  and,  at  their  request,  certain  In- 
terro^tories  were  submitted,  wblch,  together 
with  tbe  answers  of  the  jury,  are  as  follows: 
"(1)  Wae  there  a  secret  agreement  made 
between  George  H.  Roe  and  O.  R.  Lloyd, 
by  which,  In  consideration  of  bis  asalatance 
to  be  rendered  In  procuring  a  commission  to 
be  allowed  and  paid  by  the  plaintiff,  the 
California  Electric  Ught  Company,  of  one 
thousand  idiares  of  tbe  capital  atwA  of  the 
Edison  Light  &  Power  Company,  Geo^  H. 
Boe  should  receive  one-half  of  said  conuni*> 
slon?  Tea.  (2)  Did  George  H.  Roe,  pursuant 
to  sucb  secret  agreement,  receive  one-half 
of  anch  commission,  to  wl^  Ave  hundred 
shares  of  the  capital  stotA  of  tbe  Bdlson 
Ugbt  &  Power  Company?  Tes."  The  trial 
of  tbe  cause  occupied  pretty  much  aU  the 
month  of  November,  1897.  Thereafter,  to 
wit,  March  16,  1888,  the  court  adopted  the 
verdict  of  tbe  Jury,  and  made  additional  And- 
ings  of  fac^  and  stated  the  account  between 
the  parties  and  awarded  a  Judgment  In  fa- 
vor of  the  plaintiff  for  971324.26.  payable  In 
due  course  of  administration,  wltii  1^1  In- 
terest from  ttiat  date.  The  appellants  rely 
for  a  rerersal  upon  four  rulings  of  the  court 
upon  the  admission  of  evidence,  end  iqwn  la- 


suffldency  of  evidence  to  support  the  find- 
ings. The  four  rulings  of  the  court  referred 
to  are  dralgnated  as  exertions  Noa.  9,  1% 
87,  and  42. 

Exception  No.  9  vras  taken  to  the  admis- 
sion of  a  letter  of  August  6. 189^  written  by 
Lloyd,  at  New  Torb,  to  Boe,  in  San  Fran- 
(dscoi  and  contained,  aa  Lloyd  stated^  In  an 
envelope  returned  to  him  by  airs.  Roe  after 
Roe's  death,  with  the  Indorsement:  "Letter 
from  G.  R.  Lloyd  to  be  returned  to  him  un- 
opened in  case  of  my  death."  The  theory 
of  the  defendants,  as  developed  at  the  trial, 
was  that  Uoyd.  who  was  the  principal  wltr 
nesB  on  behaU  of  the  plaintiff,  was  actuated 
by  a  motive  of  revenge  against  Roe's  ex- 
ecutors for  having  failed  to  comply  with  his 
demand  for  the  paymmt  of  his  claim  against 
said  estate  of  921,000;  and  it  is  also  the  con- 
tention of  the  defendants  that  this  suit  was 
instigated  by  Lloyd  after  his  claim  against 
Roe's  estate  had  been  rejected.  In  seeking- 
to  show  that  this  was  the  cas^  Mr.  McCnt- 
chen,  counsel  for  defendants,  on  croas-exam- 
Inatlon  of  Lloyd,  asked  the  following  ques- 
tions: ^H)..  After  he  was  dead  you  made  a 
claim  against  his  estate  to  recover  921.000 
of  it  back?  A.  Before  he  died  I  wrote—  Q. 
(Interrupting.)  Just  answer  my  question, 
please.  A.  I  made  the  claim  when  he  was 
living.  Mr.  McCutchm:  I  insist  upon  an 
answer  to  the  question,  and.  If  tbe  witness 
has  any  explanation,  he  can  make  it  *  *  * 
The  Court:  Yon  will  have  to  anawer  that 
question,  Mr.  Lloyd.  I  will  let  that  portion 
stand,  *I  made  the  claim  while  he  was  living.* 
The  questlra  virtually  Is,  did  you  make  tbe 
claim  after  be  was  dead?  Mr.  McCutebeo: 
That  Is  my  question.  A.  I  made  It  during 
bis  lifetime^  and  after  he  was  dead^  and  yon 
know  it,  in  both  Instances.  Tbe  Court:  Mr. 
Lloyd.  I  have  cautioned'  you  several  times 
mn  about  making  these  remaiks.  The  Wit- 
ness: I  beg  your  pardon.  Tbe  Court:  Strike 
out  that  'and  you  know  It'  **  Upon  redirect 
examination,  counsel  tor  the  plaintiff  pro- 
duced and  snlmiltted  to  Mr.  Uoyd  a  letter 
which  he  had  written  on  August  d,  1894,  to 
George  H.  Roe.  After  Mr.  Roe  died,  this  let- 
ter was  returned  to  Mr.  Lloyd  by  Mrs.  Bo^ 
the  widow  of  George  H.  Rim,  in  a  sealed  en- 
veli^  and  had  Indorsed  upon  It,  in  the  hand- 
writing of  George  H.  Roe:  "This  letter  Is  to 
be  returned  to  Charies  R.  Lloyd,  unopened. 
In  tbe  event  of  my  death."  The  plaintiff  then 
offered  tbe  lett^  In  evidence.  After  some 
discussion  between  court  and  counsel  In  ref- 
erence to  the  admission  ot  the  letter,  the 
court  put  this  question  to  d^endants*  coun- 
sel: "Is  it  your  Uieoty,  BIr.  McCutchen, 
that  thia  claim  is  an  af  terthonght  and  ivess- 
ed  by  Mr.  Lloyd  becanse  his  own  claim 
against  the  Roe  estate  was  rejected?  Mr. 
McOnteben:  Yes,  sir.  The  Court:  That  Is 
your  theory?  Mr.  McOitchen:  Yes,  idr.  The 
Court:  Well,  then,  tbat  wlU  settle  it  If  that 
Is  true,  then  tills  letter  is  admissible  upon 
that  theory,  as  showing  that  the  dalm  was 
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inflde  prior  to  tbe  instltatioo,  oi  rather  tbe 
claim  involTed  In  tUs  suit  was  mads  prior 
t«  tb»  eiftim  against  tbe  IBM  estate.  This 
letter  Is  dated  August  6.  1894.  Mr.  Mc- 
Ctttehen:  I  underatand  your  honor  doea  not 
aihnlt  this  letter  as  an  admission  of  Mr. 
R»e?  Tbe  Court:  No,  sir."  Tbe  letter  refer- 
ral to  was  written  from  New  ToA,  as  stated, 
AtiCUBt  9i  1894,  and  is  qnlte  going 
orer  many  matters  that  aesmed  to  have  oe- 
cnnred  between  Lloyd  and  Soe  In  reference 
t«  tbfl  Electric  Ught  Company  and  the  Bdl- 
soB  Company.  He  says  in  the  letter,  among 
cHAer  thlnss:  "I  have  so  desire  to  quarrel 
wMh  yo«  and  wUl  avoid  doing  so  unless  It 
bvcomes  neeeuazy  to  protect  the  company 
fkom  Injury.  If  that  occaaloa  shonld  arise, 
It  will  mean  yonr  realgnatloo,  and  the  retom 
bji  you  to  the  CallfMnla  EQectrtc  Company  ot 
th*  |714)00  I  gaTe  ytu  of  tbe  (100.000  worth 
<tf  stock  paid  to  me."  Tbe  regtatered  lettw 
receipt  and  the  registered  return  receipt  were 
read  In  evidence,  and  the  envelope  with 
the  iadoneaaent  as  stated.  Tbe  Code  of  CItII 
Prseedune  (section  2048)  roftds  as  follows: 
"The  opposite  party  may  croas  examine  the 
wftnesa  as  to  any  facts  stated  In  bis  direct 
examinatkin,  or  connected  therewith,  and  In 
em  doing  may  pat  leading  questions;  but  if 
tas  examine  bfm  as  to  otber  matters,  such  ex- 
amination Is  to  be  subject  to  the  same  rules 
m  a  direct  examination."  In  this  case  the 
attorney  of  defendants,  In  the  cross -eiami na- 
tion retired  to,  examined  tbe  witness  as  to 
other  matters  than  those  testified  to  by  him 
on  the  direct  examination,  and  in  effect  pre- 
sented a  new  issue;  that  is.  that,  after  the 
eiecutors  In  the  Roe  estate  had  rejected  the 
daim  of  Lloyd  for  $21,000,  he  instigated  tbe 
bringing  of  this  sult^  and  had  invited  or 
cencQcted  the  claim  that  Roe  had  received 
half  of  bis  couunlsslon.  and  retained  the 
same.  It  was  proper,  therefore,  on  redirect 
eKemtnatisM.  ta  admit  the  evidence  In  ques- 
ttsn,  as  sfaowlDg  that  tbe  claim  was  made 
pctsr  t*  the  institution  of  the  suit  and  prior 
to  the  daim.  against  the  Rne  estate,  in 
•orrobo ration  of  the  witness  Lloyd's  testt- 
mony  to  that  effect;  and  the  court.  It  seems, 
was  very  careful  to  limit  it  to  that  purpose. 
On  this  subject.  In  People  v.  Doyell.  48  Cal. 
00,  tbe  court  pay:  "Such  declarations  may, 
however,  be  admissible  In  contradiction  of 
evlAeace  teadlng  to  show  that  the  account 
Is  a  fabrication  of  late  date,  wben  It  may  be 
shown  that  the  saiae  aceount  was  given  be- 
fece  its  vltlnuite  ^ect  and  (H^erattou  could 
have  been  foreaeen,  and  akio^  perhaps,  In 
other  pecnliar  cases."  And  In  Bai^ly  v.  Oope- 
land,  74  CU.  4,  16  Pac  807,  6  Am.  St  Rep. 
40%  It  la  saM:  "It  has  been  frequently  held 
that  wtasft  the  witness  Is  charged  with  tes- 
tifylDg  ujftder  tbe  Inflneoce  ot  seme  motive 
prompting  blm  ta  make  a  false  statement  it 
may  be  akown  that  he  made  similar  state- 
aunts  at  a  tlaiK  when  the  Imputed  oaotlve 
did  not  ealat"  Citing  a  number  ot  cases 
from  other  JariadkUooa^  and  Wharton  mi 
Erldence^  I  670. 


In  response  to  IJie  croas-examlmitlon  of 

Lloyd  be  was  permitted  to  testify  wltiiout  ob- 
jection as  follows:  **I  bad  said  to  Mr.  Roe 
In  his  lifetime  that  he  had  received  $71,000 
oat  of  tbis  transaction.  On  one  occasion  I 
wrote  to  him  In  Santa  Barbara  while  be  was 
there.  I  wrote  to  him  on  several  occasions 
with  respect  to  that  and  I  wrote  blm  from 
New  York  some  Ume  In  tbe  latter  part  of 
1894.  Tliat  letter  was  returned  to  me  some 
time  after  his  death."  Again,  without  ob- 
Jectlou:  "In  the  lifetime  of  Mr.  Roe  I  made 
a  claim  against  blm  for  tbe  return  of  the 
$21,00a  I  once  wrote  hUn  a  letter  to  Santa 
Barbara.  I  have  the  original  letter  in  pencil 
from  which  the  letter  to  Mr.  Roe  was  copied. 
I  wrote  It  out  myself  In  ink  from  tbe  pencil 
copy.  I  retained  tbe  pencil  copy,  and  have 
It  with  me.  I  left  the  finished  draft  with 
Miss  Bnttner,  at  Sunol,  where  I  was  staying 
for  a  few  days,  to  maU.  I  inclosed  the  let- 
tor  In  an  envelope,  and  addressed  U  to  George 
H.  Roe,  at  the  Arlington  Hotel,  Santa  Bar- 
bara. He  was  there  at  the  time.  After  the 
letter  was  inclosed  in  an  envelope  and  ad- 
dressed, I  left  it  at  the  Buttner  bouse.  In 
Sunol,  with  directions  to  mail  it."  Miss 
Buttner,  tbe  stenographer,  was  permitted  to 
testify  to  the  writing  and  mailing  of  the  let- 
ter of  February  18;  1804,  without  any  ob- 
jection. This  letter  was  admitted  by  the 
court  for  the  sole  purpose  of  showing  that 
Lloyd  did  not  invent  the  claim  that  Roe  had 
received  half  of  his  commlnlon  after  Lloyd's 
Individual  demand  against  the  Roe  estate 
was  rejected,  and  was  limited  to  that  pur- 
pose, and  not  admitted  as  an  admission  on 
tbe  part  of  Roe  of  the  truth  of  the  contentn 
of  the  letter.  In  the  letter,  which  Is  quite 
lengthy,  he  calls  the  attention  of  Roe  again 
to  the  $71,000  which  he  had  received  as  half 
of  tbe  commissions  in  the  transaction  refer- 
red to  In  the  New  Toric  letter,  saying:  "Yon 
are  not  entitled  to  more  than  one-half  the 
San  Francisco  commission,  and  If  that  stock 
deal  or  tbe  sale  of  the  IQnglneerlng  Co.  does 
not  go  tttrough  soon,  I  hope  you  are  man 
enough  to  refund  me  that  $21,000  without 
my  having  to  press  you  for  it  I  wish  to  be 
on  friendly  terms  with  yon  and  regret  much 
more  than  you  do  our  present  differences." 
Vjfoa  tbe  authorities  referred  to  in  support 
of  tbe  ruling  of  the  court  in  reference  to  the 
New  York  leUer,  it  was  not  error  to  admit 
tbe  letter  written  to  Roe  at  Santa  Barbara. 
This  is  the  second  point  urged  by  appellants 
tai  auroort  of  their  cootentlMi  for  a  reversal, 
and  It  is  designated  as  exception  No.  10  In 
tbe  transcript. 

P.  B.  Oornwall,  who  was  president  of  the 
plaintiff  corporation  during  the  transactions 
out  of  which  the  suit  In  question  arose,  was 
asked  whether  he  ever  had  a  conversation 
with  the  witness  Lloyd  relating  to  tbe  1,000 
shares  wbich  were  voted  to  him  by  tbe  Gall- 
fomla  Electric  Light  Company.  It  was 
stated  by  plalntltrs  counsel  that  the  punwse 
WIS  to  prove  that  he  told  Mr.  Oornwall,  as 
Lloyd  had  stated  In  his  testimony,  that  he 


Digitized  by 


CbL)       OALIFOBMA  electric  li.  CO.  T. 


CALIFORNIA  SAFE  D.  &  T.  Ca 


»75 


bad  dIvWed  the  commlBSlon  be  received  wtth 
Bofc  "The  Court:  I  want  to  know  flrtt;  Mr. 
Cormrall,  when  this  cooTenatlon  occnrred? 
A.  It  occurred  between  4  and  6  months  be- 
fore Mr.  Hoe's  death.  I  think  It  was  In  JxOjt 
but  It  ma.7  have  been  about  the  1st  of  August 
It  was  a  street  amversatlon.  tSi.  Lloyd 
stopped  me  near,  the  Merchants'  Exdunge^ 
and  spoke  about  selling  me  some  electric 
light  macfalneffy.  I  did  not  care  to  buy.  I 
had  suffered  throngli  former  conaecttons,  and 
It  led  to  a  conTersatlon  about  the  transae* 
tkms  he  had  had  with  the  OallfOTnla  Electric 
Light  Co.,  and  I  fiilnk  I  put  my  band  <m  ids 
collar,  and  put  It  to  him  Tery  squarely:  Did 
not  Mr.  Boe  get  a  porUm  of  Oiat  commission 
that  got  tram  the  Oallfomla  Electile 
Light  Company — that  tbonaand  Aares  of 
stodcr  He  hesitated  a  momm^  and  an- 
swered tint  he  got  more  than  half  of  It  1 
was  j^Msat  of  tbe  OaOfomla  Electric 
Light  Company  during  1891,  and  some  irf 
1802.  I  was  president  as  long  as  I  remained 
director.  Tbe  negotiations  between  tbe  Oall- 
fornla  Blectrie  UCht  Company  and  the  Edi- 
son people  went  on  for  awt  a  year—I  think, 
cmnmoeing  before  ISBl.**  The  court  orer- 
mled  defttidanbf  objections  to  this  testi- 
mony, whldi  Is  noted  as  «c^itlon  No.  87, 
and  the  third  point  made  appellants  In 
support  of  their  contoition  fbr  a  reroval. 
The  testimony  was  property  admitted  to  re- 
fute the  assumption  of  defendants  counsel 
In  the  cnM»«xamlnati(m  of  the  witness 
Lloyd  that  the  matter  referred  to  had  been 
concocted  by  Uoyd  after  tbe  death  of  Boe^ 
snd  after  his  claim  on  the  Roe  estate  had 
been  rejected.  The  court  below,  as  In  the 
case  of  ttte  letters  already  referred  to,  was 
careful  to  limit  tUs  testimony  to  this  pnr^ 
pme. 

Tbe  fourth  point  made  by  appellants  In 
support  of  tbelr  contention  for  a  reversal 
Is  based  upon  tbe  admission  of  a  letter  tram 
Lloyd  to  Cornwall  referring  to  this  conversa- 
tion. In  his  cross-examination  It  a^eared 
that,  upmi  the  death  of  Roe,  Lloyd  tele- 
graphed to  Cornwall,  telling  bim  that  Roe 
h^  died,  and  to  await  an  Important  letter 
maUed  tbe  day  1>efore.  On  redirect  ezam- 
tnatton  tbe  telegram  was  admitted  in  evi- 
dence, and  an  extract  from  a  letter  dated 
December  SOi,  two  days  before  Roe  died, 
was  also  admitted  In  evidence,  which  reads 
as  foltows:  "Please  con^der  this  letter  con- 
fidential, as  you  did  a  statement  I  made  to 
you  at  the  Merchants'  Exchange  in  July  of 
this  year."  Tills  constitutes  deception  No. 
42.  Aa  In  the  cases  of  the  preceding  letters 
and  conversatlonB,  this  was  properly  admit- 
ted for  the  purpose  of  refuting  tbe  charge 
assumed  on  the  cross-examination  that  Lloyd 
had  concocted  tbe  story  after  the  death  of 
Boe^  and  after  bis  claim  on  the  Roe  estate 
had  be«  rejected;  and  If,  In  admitting  this 
erldenee^  or  In  the  reading  of  the  letters  In 
questitm,  the  jury  In  any  way  eonid  have 
been  fff<*w*^i*^  la  Tetnmlng  thehr  Terdld; 


this  would  not  Justify  a  reversal.  Tbe  case 
was  In  equity,  and  the  verdict  of  the  jury 
was  at  most  only  advisory  to  the  court  The 
conrt.  In  adoptbig  the  verdict  of  the  Jury, 
acted  upon  Its  own  judgment  and,  In  addi- 
tion thereto,  filed  Its  own  findings  and  de- 
dston.  Tbe  correctness  of  the  deeidon  of  the 
court,  and  not  the  verdict  as  rendered  by 
the  jury,  Is  the  question  to  be  determined 
here.  Fisher  v.  Zumwalt  }28  Cal.  483,  61 
Paa  82;  Schneider  v.  Brown.  86  Cal.  205, 
24  Pac.  716;  Bweetser  v.  Dobbins,  66  Cal. 
S29,  4  Pac.  540;  Bicbardson  v.  Eureka,  110 
Cal.  4M,  42  Pac.  866;  Scheerer  t.  Goodwin, 
126  Cat  164,  67  Pac  788. 

In  the  fifth  point  made  by  appellants  for 
reversal.  It  is  claimed  that  the  evid^e  does 
not  support  the  judgment  in  reference  to  the 
amount  found  due— In  other  words,  that  the 
Judgment  Is  In  excess  of  tbe  amount  which 
should  have  been  rendered.  The  commls- 
^ns  sued  for  were  paid  In  stock,  as  found 
by  the  Jury.  The  amount  of  the  judgment 
was  dependent  upon  the  nomber  of  shares 
of  stock.  The  conrt  In  Its  finding  stated  that 
the  600  shares  received  by  Boe  were  delivered 
In  two  lots;  the  first  lot  being  400  shares  out 
of  a  certain  lot  of  T86  shares  received  by 
Lloyd  from  the  idalntiff.  and  the  second  be- 
ing 100  shares  out  of  a  lot  of  280  shares 
subsequently  delivered  by  Lloyd  to  Boe. 
The  evidence  dlsdoses  that  there  was  an- 
other deal  between  Lloyd  and  Boe,  by  which 
Lloyd  was  to  deliver  to  Boe  876  shares  of  the 
same  stock  at  the  same  price — $100  per  share 
— and  that  erpaaea  were  Incurred  by  Lloyd 
amounting  to  $89,000,  one-half  of  which  was 
charged  to  Boe.  In  order  to  make  up  the 
amount  of  money  that  was  due  from  Lloyd 
to  Ro^  counting  the  shares  as  money  at  8100 
eacb.  It  Is  necessary  to  take  tbe  400  shares 
at  $40,000,  tbe  280  shares  at  $28,000,  and 
one-half  of  the  expenses,  or  $19,600,  whicb 
makes  a  total  of  $87,600.  The  objection  of 
the  appellant  is  that  tbe  court  charged  the 
expenses  against  the  shares  due  to  Boe  upon 
tbe  other  transaction— tbe  one  not  here  In 
issue— whCTeaa  the  appellants  claim  that  It 
should  have  been  divided  between  the  two 
transactions,  and  a  part  ot  the  expense  dur- 
ged  against  the  other  transaction  and  the  re- 
mender  charged  against  tbe  transacti<«i  here 
in  Issu^  and  hence  it  would  not  be  In  ac- 
cordance with  the  evidence  to  charge  100 
of  the  last  lot  of  280  shares  against  this 
transaction,  but  that  the  evidence  requires 
the  charge  of  a  somewhat  less  amount  In- 
stead. It  Is  evident  however,  that  If  the 
100  Bhsres  of  tbe  last  lot  of  280  slwres  were 
aivroprtated  by  the  parties  themselves  to 
make  up  the  total  of  600  shares  due  npmi 
the  transaction  here  In  issue,  the  court  would 
be  fully  Justified  in  making  the  same  appro- 
priation, and  rendering  judgment  according- 
ly. There  Is  evidence  tending  to  show  that 
tbe  last  100  of  tbe  500  shares  were  so  ap- 
propriated out  of  tbe  280  shares  Indnded  la 
the  last  lot  Lloyd  testified  as  follows:  "Be- 
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Bides  the  dellrery  of  400  aliares  of  stock 
to  Mr.  Koe,  I  gave  him  280  aliares  more. 
*  •  •  The  280  shares  were  giyen  to  bim  to 
make  up  the  half  of  the  total  commission  ! 
made  In  New  York  and  San  Francisco,  stating  | 
the  amounts  that  I  received  from  the  Call-  | 
fornia  Electric  Light  Company  at  $100,000, 
and  the  amount  that  I  received  In  New  York 
as  f75,000.  amounting  to  $175,000."  He  then 
mentioned  the  Items  of  expenses  amounting  , 
to  $39,000,  and,  continuing,  said:  "I  gave 
Boe  $71,000— J3,000  with  my  note  and  680  , 
shares  of  stock,  or  $68,000  In  cash.  The  680 
shares  was  one-half  of  the  total  net  com- 
mission of  $100,000  and  $36,000."  If  the 
whole  of  the  expenses,  $39,000,  was  deducted 
from  the  $75,000  doe  by  the  other  transac- 
tion. It  would  leave  a  remainder  of  $36,000. 
This  testimony  seems  to  indicate  that  the 
500  shares  were  appropriated  and  delivered 
to  Roe  upon  the  transaction  here  in  question 
without  any  reduction  for  expenses.  He  tes- 
tified to  other  facts  in  connection  with  these 
which  seemed  to  contradict  this  Inference,  or 
at  least  to  show  that  the  expenses  should 
not  have  been  so  apportioned;  but  It  was  for 
the  court  below  to  determine  what  was  the 
proper  construction  of  this  testimony,  and 
the  fact  that  It  might  warrant  a  different 
Inference  does  not  Justify  us  In  setting  aside 
the  verdict  for  want  of  evidence.  We  think 
It  must  be  held  that  the  evidence  supports 
the  Judgment  In  this  particular. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    SHAW,  J.;  ANGBLT^T- 
TI,  J. 


KBAL  T.  LB  BRBTON  et  al. 

(Supreme  Court  o£  Oklahoma.    Sept  3.  1904.) 
DOBMANT  JODOMENT— BEVIVAIh 

1.  A  dormant  judgment  cannot  be  revived, 
without  the  consent  of  the  defendant,  unless 
sach  revivor  is  applied  for  within  one  year 
after  the  same  has  become  dormant. 

2.  A  dormant  Jud^ent  can  only  be  revived 
by  an  order  of  the  court,  or  by  a  judge  there- 
of, as  provided  by  article  19,  c.  66,  Wilson's 
Rev.  &  Ann.  St.  1903. 

(Syllabos  by  the  Court) 

Error  from  Probate  Court,  Canadian  Coun- 
ty; J.  I.  Phelps,  Judge. 

Action  by  T.  B.  Neal  against  Henry  Le 
Breton  end  Mary  J.  Le  Breton.  Judgment 
for  plaintiff.  Alotlon  to  revive  Judgment  de- 
nied, and  plaintiS  brings  error.  Affirmed. 

The  record  in  this  case  shows  that  on  the 
28d  day  of  September.  1805.  the  platntlfl  in 
error,  T.  B.  Neal,  obtained  Jodgment  against 
defendants  in  error  In  the  probate  court  of 
Canadian  comity  for  the  sum  of  91,000^  with 
interest  and  costs,  and  on  the  24t]i  day  of 
September,  1900,  said  Judgment  became  dw- 
mant    On  the  27th  day  of  December,  1902, 
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plaintiff  filed  In  said  probate  court  a  motion 
to  revive  said  judgment,  alleging  that  said 
Judgment  had  become  dorniaut,  and  that  the 
defendants  were  absent  from  the  territory 
from  some  time  in  ISOo  until  1899,  and  that 
no  part  of  the  judgment  bad  been  paid.  On 
the  12th  day  of  January,  1902.  defendants 
filed  a  motion  to  dismiss  the  motion  of  plain- 
tiff to  revive,  for  the  reason  that  more  than 
one  year  had  expired  since  the  order  of  re- 
vivor could  and  should  have  been  made.  On 
the  22d  day  of  January,  1003,  before  the  mo- 
tion to  dismiss  was  passed  upon,  the  plaintiff, 
with  leave  of  the  court,  filed  an  amended  mo- 
tion to  revive,  which  is  identical  with  the 
original  motion,  with  the  exception  of  the  al- 
legation that  said  original  Judgment  was  ren- 
dered on  a  promissory  note  given  in  consid- 
eration for  moneys  advanced  to  tbe  defend- 
ants, and  said  Judgmoit  and  note  had  been 
acknowledged  in  writing  the  said  defend- 
ant Henry  Le  Breton,  acting  for  himself  and 
as  agent  tor  his  codeCendant,  by  a  certain  let- 
ter to  tbe  plaintiff,  T.  E.  Neal,  under  date  of 
September  80, 1902,  which  letter  Is  as  follows: 
"El  Reno,  Oklahoma,  0/30,  1902. 

"Mr.  T.  B.  Neal,  Caldwell,  Kansas:  You 
will  be  surprised  to  hear  from  me.  no  doubt, 
but  I  am  getting  old,  and  that  old  note  that 
I  owe  you  has  bothered  me  a  great  deal,  and 
I  have  never  been  able  to  pay  you  back,  but 
now  I  have  some  property  and  very  little 
money.  If  you  will  write  and  let  me  know 
the  very  tiest  you  will  settle  It  for,  I  will  try 
and  settle  It  some  way. 

"Yours  respectfully,  Henry  LeBreton." 

On  the  27th  day  of  January,  1903,  the  de- 
fendants renewed  and  refiled  their  motion  to 
dismiss.  On  the  27th  day  of  January,  1903, 
tbe  motion  of  the  defendants  to  dinulss  was 
by  tbe  court  heard  and  overruled,  and  on 
the  same  day  the  defendants  filed  an  answer, 
in  which  they  allege  "that  plaintifTs  motion 
should  be  denied  for  the  reason  that  plain- 
tiff has  not  sought  to  revive  said  Judgment 
within  the  time  prescribed  by  the  Statutes 
of  Oklahoma."  Thereafter,  and  on  tbe  same 
day,  plaintiff  filed  a  motion  for  Judgment  on 
the  pleadings  for  the  reasons:  "First.  Be- 
cause the  answer  of  tbe  defendants  admits 
every  allegation  made  in  plaintifTs  motion. 
Second.  Because  the  answer  does  not  plead 
the  statute  of  limitations  nor  any  defuse  to 
plaintiff's  motion.  Third.  Because  all  all^a- 
tions  concerning  the  execution  of  a  written 
instrument  'shall  be  taken  aa  true  unless  de- 
nied under  oath,*  and  the  answer  of  tlie  de- 
fendant does  not  deny  the  'letter'  at  all;  much 
less  Is  there  a  'denial  undw  oath.'  Fourth. 
That  the  allegation  of  agency,  not  being  de- 
nied at  all,  and  especially  not  denied  uuder 
oath,  'shall  be  taken  as  true.' "  On  the  29th 
day  of  January,  1903,  the  probate  court,  after 
hearing  the  motion  of  plaintiff  for  Jud^ent 
on  the  pleadings,  overruled  the  same,  and. 
plaintiff  electing  to  stand  on  his  motion.  Judg- 
ment was  rendered  against  plaintiff  for  costs, 
to  wMtdi  mling  and  Judgment  tbe  plaintiff 
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excepted,  and  brings  the  case  Here  by  peti- 
tion In  error  and  case-made  for  review. 

A.  M.  Baldwin,  for  plaintUF  In  error.  Jos. 
G.  Lowe  and  J.  W.  Clark,  Cor  defendants  in 
ATor. 

BEAUCHAMP,  J.  (after  Stating  the  facts). 
Tbe  Judgment  In  tills  ease  became  dOTmant 
more  tban  two  years  before  the  plalntUf  filed 
hlB  motlcHi  to  rerlve.  "If  a  Judgment  become 
dormant,  it  may  be  revived  in  the  same  man- 
ner as  Is  prescribed  for  reviving  actions  be- 
fore judgment**  Wilson's  Rev.  ft  Ann.  St 
1903,  S  463a  "The  revivor  shall  be  by  an 
order  of  the  court,  if  made  In  term,  or  by  a 
Judge  thereof.  If  In  vacation."  Wilson's  Rev. 
ft  Ann.  St  1903, 1  4ei&  "The  order  may  be 
made  on  the  motion  of  the  adv^rn  party." 
Wilson's  Rev.  ft  Ann.  St  1903,  S  4617.  "If 
the  ord«r  Is  made  by  the  consent  of  tbe  par- 
ties, the  action  shall  forthwith  stand  revived; 
and,  if  not  made  by  consent  notice  of  the  ap- 
plication for  such  order  shall  be  saved  In 
the  same  manner  and  returned  at  the  same 
time  OJB  a  summons,  upon  tbe  party  adverse 
to  the  one  making  the  motion;  and  if  suffi- 
cient cause  be  not  shown  against  the  revivor, 
tbe  order  shall  be  made."  Wilson's  Rev.  ft 
Ann.  8t  1903,  $  46ia  "An  order  to  revive 
an  action  against  the  r^resentatlves  or  suc- 
cessor of  a  defendant  shall  not  be  macto 
without  the  consent  of  such  representatives 
or  successor,  unless  In  one  year  from  tbe  time 
It  could  have  been  first  made."  Section  4623. 
Under  the  laws  of  this  territcny,  a  par^  may, 
by  causing  execution  to  issue  every  five  years, 
keep  a  Juil^rment  alive  indefinitely,  and  with- 
out execution  It  remains  in  force  for  five 
years.  The  plalntlft  may  revive  It  at  any 
time  without  one  year  thereafta  by  proper 
proceedings,  so  that  the  plaintiff  may  permit 
bis  Judgment  to  stand  without  execution  for 
six  years  lacking  one  day,  and  then  by  prop- 
er proceedings  put  it  in  force  for  five  years 
more;  but,  if  he  permits  his  Judgment  to  be- 
come dormant  and  to  so  remain  for  more 
than  one  year,  then  it  is  his  own  fault  and 
he  has  no  right  to  complain.  The  statutes  au- 
thorizing these  proceedings  are  a  part  of  the 
Code  of  Civil  Procedure  adopted  by  this  ter^ 
ritory  from  tbe  state  of  Kansas.  The  Su- 
preme Court  of  Kansas,  before  the  adoption 
of  the  Code  by  this  tcaritory,  had  occasion  to 
construe  the  statute  upon  this  Identical  ques- 
tion. In  tbe  case  of  Angell  v.  Martin,  24  Kan. 
334,  it  is  taeld,  quoting  from  the  syllabus: 
**A  dormant  Judgment  cannot  be  revived  with- 
out tbB  consent  of  the  defendant  unless  such 
revivor  Is  applied  for  within  one  year  altec 
tbe  same  has  become  dormant"  See,  also, 
case  of  TeCCt  t.  Gltlsens'  Bank,  36  Kan.  457. 
18  Pac.  783. 

Plaintiff  in  error  argues  thdt  the  fact  that 
the  defendants  In  error  were  absent  from  tbe 
territory  for  a  pralod  of  time,  that  tbe  stat- 
ute Is  Inoperative  dming  the  time  of  such 
abKoice  from  the  territory,  and  directs  our 
attention  to  section  8898  of  the  Statutes  of 


'  Oklahoma  of  1893.  Tbe  statute  referred  to 
baa  no  application  to  proceedings  to  revive  a 
dormant  Judgment  but  only  as  to  the  time  of 
commencing  civil  actions  By  reference  to 
section  4610,  Wilson's  Rev.  ft  Ann.  St,  1003. 
being  tbe  section  authorizing  proceedings  for 
reviving  actiona  and  Judgments,  it  is  provid- 
ed that  in  case  the  defendant  Is  a  nonresi- 
dent of  the  territory,  by  filing  an  affidavit  to 
that  effect  service  of  tbe  notice  may  be  made 
by  publication,  so  that  If  the  defendants  In 
this  case  were  nonresidents  of  the  territory 
during  the  period  In  which  tbe  plaintiff  might 
have  filed  his  motion  to  revive  the  Judgment 
It  would  be  no  excuse  for  his  failure  to  file  It 
within  the  time  limited,  for.  If  he  could  not 
have  obtained  personal  service,  be  could  have 
obtained  service  by  pubUcatlan.  In  this  case, 
as  disclosed  by  the  record,  the  defendants  re- 
turned to  the  territory  In  1809;  at  least  it  Is 
alleged  that  tbey  were  abs^t  from  the  ter- 
ritory only  from  some  time  in  1895  until 
some  time  in  the  year  1809,  so  that  we  may 
presume  that  they  were  residents  of  the  ter- 
I  ritory  In  1900,  at  the  time  that  the  Judgment 
I  in  this  case  became  dormant,  and  that  per- 
sonal service  could  have  been  obtained. 
However,  that  fact  is  not  material 

Plaintiff  In  error  further  contends  that  the 
"letter  written  by  the  defendant  in  error 
Henry  Le  Breton  to  the  plalntifl  In  error 
concerning  said  indebtedness  In  itself  revlvek 
tbe  Judgment" — the  letter  b^ng  tbe  lettar 
hereinbefore  quoted.  Conceding,  for  the  pur- 
poses of  this  esse,  that  the  letter  referred 
particularly  to  the  Judgment  In  question,  a 
Judgment  cannot  be  revived  In  that  manner. 
It  can  only  be  revived  by  on  ordor  of  the 
court  and  in  tbe  manner  provided  by  the 
statutes  before  referred  to.  Tbia  Is  not  an 
action  to  recover  a  Judgment  but  to  revive  a 
Judgment  that  bad  been  recovered  and  per- 
mitted to  become  dormant  As  provided  by 
tbe  statutes  of  this  territory,  the  revivor  must 
be  applied  for  within  the  time  limited,  unless 
by  consent  of  the  defendant;  and  the  plead- 
ings filed  by  the  defendants  In  this  case  clear- 
ly show  that  they  were  not  consenting  to  the 
order  of  revivor.  As  our  views  iqwn  the 
question  discussed  neceesarily  dlwoae  of  this 
case,  it  will  not  be  necessary  to  notice  the 
other  questions  raised. 

The  Judgmoit  of  the  loubate  court  of  Ca- 
nadian county  la  afflnned,  with  costs  to  plain- 
tiff in  error.  All  the  Justices  concurring. 


ABBOTT  V.  KBLLBB. 

(Supreme  Court  of  Okiaboma.    Sept  1,  1904.) 

APPEAL— EBVnCW—SUPFICIEMCT   OF  IVIDKNCS. 

1.  Under  an  aasIffomeDt  of  error  that  the  ver^ 
diet  of  the  ^arj  Is  not  supported  by  sufficient 
evidence,  this  court  will  only  examine  the  tes- 
timony to  ascertain  whetlier  there  is  evidence 
which  reasonahl7  tends  to  support  tbe  verdict 


l.^aw  AppMl  ud  Brror.  voL  I,  C«nt.  IHs.  H 


Digitized  by 


379 


78  PAdlPIO 


RBPOBTHEL 


(QkL 


»f  the  iuTj,  and  will  not,  whm  there  li  a  con- 
Uct  «f  testimony,  decide  od  which  aide  th* 
pooderanoe  of  proof  ia. 
(SrUaboa  by  the  Court) 

Brror  ftom  District  Govrt;  Oarfleld  Ooniitr; 
before  Justice  James  K.  Beaodump. 

Action  hy  O.  V.  Keller  against  John  8.  Ab- 
bott Judgment  fiir  plaintiff  before  a  Justice 
was  alBnned  In  tbe  district  court  and  de- 
fendant brings  error.  AlBrmed. 

This  was  an  action  originally  commenced 
before  S.  N.  Hall,  a  justice  of  tbe  peace  In 
and  tar  Bnld  City  township,  Garfleid  coun- 
ty, Okl.  T.,  In  which  the  plaintiff,  Mrs.  G.  F. 
Keller,  sought  to  recover  from  the  defendant 
John  S.  Abbott  for  the  rent  of  certain  prem- 
ises occupied  by  him.  To  the  bill  of  particu- 
lars defendant  filed  an  answer  denying  the 
Indebtedness,  and  claiming  by  way  of  set-off 
a  certain  snm  due  hint  for  cash  expended  and 
labor  performed.  Judgment  was  rendered 
in  favor  of  the  plaintiff,  and  appeal  was  tak- 
en by  the  defendant  to  the  district  court  of 
Garfield  county,  OU.  T.,  and  afterwards^ 
said  cause  coming  on  for  final  hearing,  and 
evidence  submitted,  cause  was  tried  to  a 
Jury.  Verdict  rendered  by  the  jury  in  favor 
of  the  plaintiff  in  the  smn  of  $2S.  Motion 
for  new  trial  was  overruled,  exceptions  sav- 
ed, and  the  case  is  brought  here  for  review. 

W.  S.  Denton  and  Moore  &  Moore^  for 
plaintiff  in  error. 

IRWIN,  J.  (after  stating  the  facts).  While 
there  are  several  assignments  of  error,  we 
think  it  necessary  only  to  consider  two;  that 
is,  first,  that  the  court  erred  in  admitting 
testimony  at  the  trial  on  behalf  of  the  plain- 
tiff which  was  Illegal  and  incompetent,  over 
the  objection  of  the  defendant,  and  that  the 
court  erred  In  refusing  legal  and  competent 
evidence  offered  on  the  part  of  the  defendant 
We  have  carefully  examined  the  record,  and 
fall  to  find  any  instance  in  which  we  think 
the  ruling  of  the  court  on  the  admission  of 
evidence  was  error,  where  an  objection  was 
made  and  exceptions  saved.  The  asslgnm^t 
of  error  which  seems  to  be  principally  relied 
upon  by  the  plalntlfl  in  error  in  this  case  is 
that  the  testimonv  does  not  rensonabiy  tend 
to  support  the  finding  and  verdict  of  the  jury. 
In  determining  this  we  have  been  compelled 
to  carefully  read  the  entire  record,  as  no  as- 
sistance was  furnished  us  by  counsel  for  de- 
fendant In  error.  In  fact  the  interests  of 
defendant  in  error  seem  to  have  been  entirely 
abandoned  in  this  court,  and  no  brief  of  any 
kind  or  character  has  been  filed.  But  on  an 
examination  of  the  entire  record  we  find  that 
there  is  a  sharp  conflict  of  testimony  be- 
tween Mrs.  G.  F.  Keller,  Mrs.  Hardwlck, 
Jesse  Keller,  and  E.  E.  Warden,  witnesses 
toe  the  plaintiff,  and  Mr.  Abbott  and  Mr. 
Trimble,  witnesses  for  the  defendant  The 
jury,  after  hearing  all  of  the  evidence,  seeing 
the  witnesses  face  to  face,  observing  their 
maanpr  on  tbe  stand,  and  carefully  weighing 
tlieii  tesUmouy,  have  found  tbe  issues  in  fa- 


vor of  the  plaintiff,  and  we  are  not  prepared 
to  say  from  an  examln«tion  of  the  record 
that  there  is  no  evidence  which  reasonably 
tends  to  support  their  finding,  and  it  is  not 
our  province — neither  is  it  the  desire  of  tbis 
court — to  weigh  the  testimony  furth»  than 
to  asc^tain  U  there  la  evidence  which  rea- 
sonably tends  to  support  the  vradict  of  the 
jury.  This  court  will  not  in  cases  where 
there  Is  a  conflict  of  testimony,  decide  on 
which  side  the  prepondwance  of  evidence  is. 
That  is  a  duty  which  devolves  peculiarly 
iQion  tbe  Jury  in  the  trial  court,  they  having 
greater  facilities  and  being  in  a  better  posi- 
tion to  determine  truth  and  detect  falsehoods 
than  this  court  can  possibly  Iiave  from  an 
examination  of  the  testimony  on  paper. 

ITrom  an  examination  of  tbe  record,  tiellev- 
ing  a  fair  trial  was  had,  and  the  right  conclu- 
sion reached,  the  judgment  of  the  trial  court 
is  affirmed,  at  the  coats  of  the  plaintiff  to 
error.  All  the  Justices  concurring,  except 
BEAUCHAMP.  J.,  who,  bavhig  tried  the  case 
betoWt  took  no  part  In  this  decision. 


FERDINAND  WBSTHEIMBB  ft  SONS  r. 
HAHN. 

(Supreme  Court  of  Oklahoma.    Sept.  S,  1904.) 

ATTACHICKNT— APPKAL,  WHEIf  UBS. 

1.  No  appeal  wfll  He  to  the  district  court  from 
an  order  of  the  probate  coort  disehsrgiac  an 

attachment. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Blaine  County; 
before  Justice  James  K.  Beauchamp. 

Action  by  Ferdinand  Westbeimer  &  Sons 
against  J.  S.  Hahn.  Judgment  for  defend- 
ant and  plaintiffs  bring  error.  Affirmed. 

Payne  &  Bennett  tot  plaintiffs  In  error. 

PANCOAST,  J.  This  action  was  conunen- 
ced  on  Uarcfa  6,  1908,  in  the  probate  court  of 
Blaine  county,  by  the  plaintiffs  In  error 
against  the  defendant  In  error,  to  recover 
the  sum  of  $161.74  and  Interest  At  the  time 
of  the  commencement  of  Qie  action,  an  affida- 
vit and  undertaking  In  attachment  were  fil- 
ed, and  attachment  levied  upon  certain  pet^ 
Bonal  property.  Afterwards,  on  May  22d.  on 
motion  of  the  defendant  the  attachment  was 
dissolved.  On  May  2dtb  a  Judgment  was 
rendered  in  favor  of  the  plaintiffs  for  the  full 
amount  of  the  claim  and  Interest  On  Jane 
Ist  plaintiffs  filed  their  appeal  bond,  which 
was  approved  by  the  probate  court,  and  the 
cause  transmitted  to  the  district  court  on 
appeal.  On  October  2Gth  tbe  defendant  filed 
his  motion  in  tbe  district  court  to  dismiss 
the  appeal.  Tbe  court  sustained  tbe  motion 
and  dismissed  the  appeal,  from  which  Judg- 
ment of  dismissal  the  plaintiffs  In  oror  ap- 
peal to  this  court 

Four  assignments  of  error  are  discussed  In 


1 1.  fisa  Appeal  and  Brror,  voL  I,  Cent.  Die  H 
390,  «6S. 

Digitized  by  GooqIc 


LOWBT  T.  MITCHELL. 


the  briefs.  There  Is.  howcTer,  but  one  ques* 
tlon  tor  tills  court  to  determine,  tIz.,  wUI  an 
ttl^>eal  Ue  to  tbe  district  court  from  an  or- 
dw  of  fhs  probate  court  dtocbargins  an  at- 
taehmentT  Tbe  statute  prorldlng  for  appeals 
from  tbe  probate  court  to  tbe  district  court 
proTldea  for  appeals  from  final  judgments 
only.  It  does  not  prorlde  for  appeals  ttom 
<wdera  vhlch  are  not  final,  nor  from  orders 
made  In  any  prorlslonal  remedy  or  In  any 
anrfllary  proceeding.  Tbese  are  Interlocnr 
tarr  orders,  and  are  not  generally  conaldezed 
flnai^  ai^  usually  can  be  reviewed  only  on 
^nceedlngB  ia  error  after  final  judgment,  ot 
In  onmectKm  vltb  tbe  final  judgment.  Tbm 
la  a  provision,  bowerw.  In  tbe  statute,  provid- 
ing fior  tbe  revtew  by  tbe  Supreme  Court  of 
the  action  <a  tbe  district  court  In  ^scbari^ 
an  attacbment  even  before  final  Jndgm«it 
rendered.  Tbls  proTtslon  ia  also  applicable 
to  the  probate  court  wben  exercising  district 
court  Jurlsdlcthm.  It  la  not  necessary,  bow- 
erer,  to  discnas  tfds  provision  in  this  case. 
It  bas  been  tatid  by  tills  court  tbat  tbe  dis- 
trict Gonrt  on  qipeal  on  queatloiis  of  fact 
takes  appeOate  jurisdiction  only.  Now,  If 
an  anwal  will  lie  to  Oe  district  court  from 
an  (vder  dlacharglnf  an  attacbment,  then  tiie 
district  court  erred  In  dismissing  the  appeal 
for  want  of  jnrladletton;  but,  If  no  appeal 
lies  to  tbe  district  court  from  an  order  of 
tbe  probate  court  fflscbarglng  an  attachment, 
then,  <tf  course^  the  district  cdort  was  correct 
in  fts  mllng  In  dismissing  the  an>ea]  for 
want  of  jurisdiction.  A  case  In  point  may 
not  be  readily  found  where  an  appeal  of  tfils 
character  has  been  token  from  the  probate 
court,  inasmuch  as  our  stotute  with  refer- 
ence to  tbe  dvll  Jurtsdletlon  of  probate  courts 
is  an  original  one,  not  copied  from  any  other 
state.  However,  tbe  section  providing  for 
appeals  has  reference  to  final  judgmente 
only,  and  the  Jurisdiction  of  tbe  district  court 
Is  confined  to  cases  of  appeals  from  final 
judgmente.  There  being  no  provision  for  ap- 
peals from  Interlocutory  orders  sncb  as  the 
dlssolTlns  of  an  attechment,  It  follows  that 
no  appeal  will  lie.  If  one  trtio  feelt  aggriev- 
ed at  micfa  an  order  wishes  the  same  review- 
ed, there  is  ample  provision  by  proceedings 
ht  raror  to  tbe  Supreme  Court  The  Supreme 
Court  of  Kansas  has  r^estedly  had  tbls 
question  before  It  in  actions  originating  In 
the  justice  court  wbne  the  stotute  of  that 
state  provides^  as  in  this  tmltoiy,  for  appeals 
from  final  judgmente  only,  no  provision  be- 
ing made  for  appeals  from  interlocutory  or- 
den.  Tbat  cour^  to  tiie  case  of  Buteher  v. 
Taylor,  Wilson  ft  Co.,  18  Kan.  558,  has  held 
tbat  an  order  of  a  justice  of  the  peace  dis- 
solving an  attachment  was  not  a  final  judg- 
ment witbin  the  meaning  of  tbe  section  pro- 
viding for  appeals  from  final  judgmente,  and 
tbat  no  appeal  would  He  from  such  order. 
Agaio.  in  tbe  case  of  Roll  et  al.  r.  Murray, 
10  Pac.  4T2,  35  Kan.  171,  a  case  Where  a 
judgment  was  rendered  against  the  plaintiff 
and  the  attechment  dissolved,  the  platotUf 


appealing  firom  both  the  main  judgment  and 
the  order  dissolving  the  attachment  the  court 
held  that  It  was  not  error  for  tbe  district 
court  to  dismiss  tbat  portion  of  tiie  proceed- 
ings whldi  related  to  the  attachment,  tm  the 
reason  that  an  order  «t  a  justice  of  the  peace 
discharging  an  attachment  Is  not  appealable. 
In  Bogert  v.  Adams  (Colo.  App.)  39  Pac.  861, 
tbe  Appellate  Court  of  Ootoiado  held,  In  a 
case  where  the  final  judgment  was  to  faver 
of  tbe  plaintiff  but  the  attechment  dissolved, 
tbat  there  was  no  appeal,  the  statute  provid- 
ing fbr  appeals  tnm  final  judgmrate  only. 
The  jnOgment  to  this  case  loidered  to  the 
probate  court  wss  to  favor  tit  the  plalntlffii 
for  the  entire  amount  of  tbe  dalm  sued  tm. 
Then  was,  therefore,  no  judgment  adverse 
to  tbe  platotifte  from  which  tbey  could  ap- 
peal, and,  thne  b^g  no  prorlston  for  ap- 
peals to  tiie  district  court  from  an  order  of 
the  probate  court  dissolving  tbe  attachment, 
it  follows  that  tbe  district  court  bad  no  Ju- 
risdiction, and  tiie  case  was  jraptxij  dismiss- 
ed on  motion. 

The  Judgment  of  the  district  court  Is  there- 
fore affirmed.  AU  Jnsttees  concarrfaig; 
except  BBAUCHAMP,  J.,  who  tried  the  ease 
b^w,  not  sltttog. 


LOWRT  et  bL  v.  MITCHELL. 
(Supreme  Co  art  of  Oklahoma.    Sept.  1,  1004.) 
injusoTtoiF— voaciBU  xrtbt  ard  oarAiraa— 

DIRRSBS-^VI  DKNCS. 

1.  An  action  of  Injunction  broaght  for  ths 
purpose  of  restraining  the  defendants  from  per- 
forming or  suffering  performance  of  any  act 
Interfering  with  tbe  Cull  and  complete  use,  pos- 
session, and  enjoyment  of  a  certain  described 
tract  of  land  bj  the  plaintiff,  in  which  action  a 
hearine  bas  be«n  bad  before  the  court,  upon 
which  oearins  an  order  bas  t>een  made  allowing 
the  defendants  possession,  pending  the  farther 
order  of  the  court,  of  certain  portions  at  sncb 
real  estate,  and  the  right  to  narvot  growing 
crops  thereon,  and  joint  possession  mth  the 
plaintiff  of  other  portions  of  said  real  estate, 
may  be  pleaded  b;  the  defendants  in  an  action 
of  forcible  entry  and  detainer  as  a  bar  to  platai- 
tilTs  right  of  recovery. 

2.  It  Is  error  In  tbe  trial  court  to  sustain  an 
objection  to  evidence  offered  tf"i**"g  to  show 
snch  defense. 

(SyUalnis  by  tbe  Court) 

Bmr  lh>m  District  Court  Ksy  Oomily; 
before  Justice  Bayard  T.  Halnw. 

Action  by  Lisde  Mlteb^  against  wnilam 
LowfT  and  others.  Judgment  for  platotlfl. 
Defendaute  bring  error.  Reversed. 

On  the  26tb  day  of  May,  1902,  the  defend- 
ant in  error  commenced  an  action  of  Injunc- 
tion In  the  district  court  of  Kay  county,  set- 
ting'forth  tbat,  by  consideration  of  the  Land 
Department  of  the  United  States,  she  had 
been  awarded  title  to  tbe  northeast  quarter 
of  section  27,  township  28  north,  range  1 
east  of  the  Indian  meridian,  and  that  by  rea- 
son thereof  she  was  entitled  to  tbe  use,  occu- 
pation, and  enjoyment  of  said  tract  and  bad 
reduced  tbe  same  to  ptwsesslon  by  exterior 
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fencing,  and  by  interior  fencing  Inclosing 
pasture,  and  tbat  the  defendants  had  come 
upon  said  land  from  time  to  time  since  May 
16.  1892,  and  occupied  plalntlCTs  house  there- 
on, and  bad  forcibly  entered  plaintiff's  In- 
closure,  bad  ousted  plalntifTs  tenant  there- 
from, and  was  preparing  to  seize  plaintiff's 
cultivuted  fields  and  crops  growing  thereon, 
and  that  the  acts  of  the  defendants  were  in 
furtherance  of  a  design  to  oust  plalntitc  from 
said  tract,  seize  the  crop,  and  force  plaintiff 
to  bring  an  action  at  law  to  recover  posses- 
sion, and  setting  forth  that  their  claim  of 
right  so  to  do  was  through  one  George  W. 
Smothers,  who  was  formerly  In  possession  of 
said  tract;  but  who  had  been  removed  th«re- 
from  by  an  action  at  law;  and  she  prayed 
for,  first,  a  temporary  restraining  order  re- 
straining them  from  in  any  way  performing 
any  further  act  upon  said  land,  or  In  any 
wise  interfering  with  plaintiff's  operations 
thereon,  until  the  application  for  temporary 
injunction  could  be  heard,  and  that  upon 
hearing  a  temporary  injunction  be  granted, 
commanding  them  to  refrain  from  In  any 
way  interfering  with  plaintiff's  full  and  com- 
plete use,  possession,  and  enjoyment  of  said 
land,  and  that,  upon  such  trial,  injunction 
be  made  perpetual.  Upon  filing  this  petition, 
application  was  made  to  the  probate  judge, 
in  the  absence  of  the  district  judge,  for  a 
temporary  restraining  order,  and  on  the  27th 
day  of  May,  1902,  the  probate  court  granted 
the  said  motion,  and  made  its  order  restrain- 
ing defendants  from  doing  or  committing  any 
act  upon  said  land  which  tended  to  Interfere 
with  plaintiff's  fuU  use  and  enjoyment  of 
the  premises. 

On  the  2d  day  of  June,  1902,  application 
was  made  to  the  district  judge  for  a  tempo- 
rary injunction,  both  parties  appearing,  up- 
on which  hearing  the  temporary  restraining 
order  of  the  probate  court  was  vacated  and 
set  aside,  and  a  temporary  injunction  grant- 
ed In  consideration  of  the  evidence  then  of- 
fered, which  order  of  the  district  court  was 
as  follows:  "That  the  defendant  William 
Lowry  have  the  possession  of  the  house  situ- 
ated on  the  N.  E.  ^  of  Sec.  27  in  township 
28  north,  range  1  east  of  the  I.  M..  In  Eay 
county,  Oklahoma  Territory,  and  also  have 
possession  of  the  land  now  in  wheat  and 
oats  upon  said  premises;  that  each  party 
have  the  land  and  crops  put  In  and  planted 
by  each,  respectively,  and  each  shall  not  in- 
terfere with  the  other  In  the  quiet  enjoy- 
ment thereof.  It  Is  further  ordered  that  the 
plaintiffs  and  the  defendant  William  Lowry 
have  the  joint  occnpancy  of  the  pasture  sit- 
uated upon  the  above-described  premises  un- 
til the  further  order  of  the  court  or  judge. 
This  order  to  go  Into  effect  upon  the  plain- 
tiff giving  bond  in  the  sum  of  three  hundred 
dollars,  to  be  approved  by  the  clerk  of  the 
district  court  of  Kay  county,  O.  T.,  in  ac- 
cordance with  the  statute  In  such  case  made 
and  provided.  It  Is  further  ordered  that  the 
said  William  Lowry  be  permitted  to  harvest 


the  grovring  crops  consisting  of  wheat  and 
oats  upon  said  premises,  and  hold  the  land- 
lord's share  of  said  crops,  being  one-third  in- 
terest In  said  crops,  subject  to  the  further  Or- 
der of  the  court  or  Judge.  All  of  which  order 
is  to  be  enforced  until  the  furtbo*  order  of 
this  court,  or  Judge  thereof." 

Upon  application  to  the  court,  William 
Mitchell  was  afterwards  permitted  to  inters 
veoe  as  a  party  defendant  In  said  cause,  and 
he  filed  bis  answer  asking  to  be  decreed  to 
be  the  owner  of  the  land  in  controversy;  and 
William  Lowry  also  answered,  denying,  first, 
all  the  allegations  of  the  petition,  and  alleg- 
ing that  he  had  been  In  the  uninterrupted 
possession  of  the  land  for  more  than  three 
years,  and  since  the  death  of  Luke  Mitchell, 
the  original  entiyman  upon  said  land;  that 
he  first  leased  It  from  George  Smothers,  ad- 
minlsti-ator  of  Luke  Mitchell,  and  afterwards 
from  William  Mitchell,  the  son  and  beir  at 
law  of  Luke  Mitchell.  Which  answer  admit- 
ted that  Lizzie  Mitchell,  since  the  death  of 
Luke  Mitchell,  bad  procured  a  final  entry  of 
said  tract  of  land  In  her  name  as  the  wife 
of  Luke  Mitchell,  and  admitted  that  she  wus 
married  to  Luke  Mitchell  prior  to  bis  deutli. 
but  averring  such  marriage  relation  to  have 
been  fraudulent  and  Toid«  because  of  the 
fact  that  at  the  time  of  such  marriage  she 
had  another  husband  living.  This  injunc- 
tion case  on  the  docket  of  Kay  county  was 
No.  2,062,  and  while  this  action  was  pending 
in  said  court  for  final  disposition  the  defend- 
ant In  error,  Lizzie  Mitchell,  commenced  In 
the  probate  court  of  said  Kay  county  an  ac- 
tion of  forcible  entry  and  detainer  against 
the  plaintiff  in  error  by  serving  upon  them  a 
notice  to  quit,  and  alleging  title  and  right 
of  possession  in  herself,  and  that  the  defend- 
ants forcibly  and  unlawfully  received,  and 
have  ever  since  forcibly  and  unlawfully  held, 
possession.  In  answer  to  which  William 
Lowry  and  wife  and  the  other  defendants  al- 
leged by  way  of  plea  in  abatement  the  pen- 
dency of  case  No.  2,0^  in  the  district  court, 
which'  was  denied  by  Llmle  Mitchell,  and  a 
hearing  had  In  said  probate  court,  resulting 
in  a  judgment  which  sustained  the  plea  in 
abatement,  and  an  order  dismissing  the  ac- 
tion. Said  cause  was  thereupon  appealed  to 
the  district  court,  and  on  the  2d  day  of 
March,  1893,  a  hearing  was  had  upon  said 
plea  In  abatement  In  the  district  court,  re- 
sulting in  a  judgment  reversing  the  judg- 
ment of  the  probate  court,  and  ordering  tbat 
the  plea  in  abatement  be  dismissed.  A  mo- 
tion was  then  made  to  require  the  plaintiff 
(defendant  in  error)  to  elect  upon  which 
cause  (2,Q62  or  2,139)  she  would  proceed, 
which  motion  was  overruled,  and  cause  2.139 
proceeded  to  trial ;  the  plaintiffs  In  error  ob- 
jecting at  each  step  to  a  hearing  in  said 
cause,  and  asking  that  the  same  be  dismissed 
because  of  the  same  having  been  brought 
during  the  pendency  on  the  docket  of  said 
court  of  cause  2,062,  which  involved  the 
same  rights;  the  trial  of  the  cause  resulting 
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In  a  Judgment  onsttng  ttie  defendantB  In  er- 
ror from  possession. 

Cllne  &  Duval.  Geo.  B.  Green,  and  Geo.  M. 
Green,  for  plaintiffs  in  error.  C.  W.  Ban- 
lom.  for  defendant  In  enor. 

OILLBTTB,  J.  (after  stating  tbe  facts). 
Only  one  question  is  presented  by  the  briefs 
of  counsel  for  detmnlnatlMi  of  tills  court, 
and  that  Is,  will  the  action  of  fivdble  entry 
and  detainer  lie  to  recorer  possm^on  of  a 
tract  of  land  In  a  case  urtiere  the  plaintiff  in 
such  procedure  had  an  action  of  Injunction 
then  pending  against  the  same  defendant, 
the  object  and  prayer  of  which  is  to  perpet- 
ually enjtto  the  defendants  fnnn  Interfer- 
ence wltti  plaintiff's  complete  use  and  en- 
joyment of  the  same?  In  tbe  trial  of  this 
case  In  the  court  b^w.  that  court  manifestly 
followed  tiie  determination  of  this  court  In 
Richardson  t.  Penny,  6  Okl.  828,  60  Pac.  281, 
where  tbe  court  says:  **Here  the  defendant 
sought  to  plead  the  pudency  of  the  equitable 
action  of  Injunction  as  a  defense  to  an  ac- 
tion of  forcible  entiry  and  detainer  between 
tbe  same  parttea.  While  this  court  has  prob- 
ably gone  as  far  as  any  to  authorlae  the  ac- 
tion of  injunction  for  tbe  vartons  kinds  of 
grievances  relating  to  realty,  we  are  not  pre- 
pared to  say  that  it  haa,  eren  In  this  Juris- 
diction, displaced  tbe  actions  of  both  eject- 
ment and  forcible  entry  and  detainer;  and  we 
still  bold  to  the  well  if  not  nnlTersally  estab- 
lished doctrine  that,  when  a  party  has  a  plain 
and  adequate  ronedy  at  law,  be  cannot  Invoke 
the  powers  of  a  court  of  equity  to  Issue  Ite 
writ  of  InJunctiML  This  was  tbe  position 
taken  bj  the  trial  court  in  tbe  case  at  bar, 
whlcb  was  oninently  crareet"  We  are  not 
able,  however,  to  accept  this  as  conduslTe  of 
the  rights  of  tiie  parties  In  this  case.  In 
RlcbardB<m  t.  Penny,  supra,  it  Is  shown  by 
the  answer  of  defendant  that  tbe  plaintiff, 
prior  to  tbe  bilngbig  of  the  f<Hrelble  entry 
and  detobier  action^  bad  filed  in  the  district 
court  a  petition  for  injunction,  seeking  to  ob- 
tain possession  of  the  property,  and  to  pre- 
vent further  occupancy  thereof  by  the  de- 
fendant, upon  whi^  an  <n4er  of  injuncttoi 
bad  been  granted.  The  trial  court,  iqwn  the 
trial  of  tbe  forcible  oitry  and  detains  action. 
In  sustaining  an  objection  to  the  Introduction 
of  any  testimony  sustaining  the  paragraph 
In  defendants'  answer  pleading  tbe  pendracy 
of  tbe  injunction,  aald:  "The  court  dissolved 
that  injunction  on  tile  ground  that  they  had 
an  adequate  reme^  at  law,  and  that  was 
forcible  entry  and  detainer,  and  tills  la  tbe 
remedy  they  are  pursuing.'*  This  is  quite  a 
different  condition  of  affairs  from  that  pre- 
soated  in  the  case  under  consideration.  In 
tills  case  it  was  soutAit  to  be  shown  that 
upon  the  appUcation  of  the  plaintiff  a  tempo- 
rary Injunction  had  not  only  been  gnnted, 
but  in  tbe  hearing  thfix^tor  a  finding  and 
order  had  been  made  that  the  defndant  was 
entitled  to  tbe  possession  of  the  house  on  tiie 


premises,  and  to  certain  unmatured  crops, 
which  he  was  permitted  by  tbe  order  to  har- 
vest and  was  authorised  to  occupy  Jolntiy 
with  tbe  platotlff  oertato  pasture  land,  wMch 
was  a  portion  of  tbe  tract  involved,  and  sub- 
ject to  tilie  further  order  of  the  court  Un- 
do- this  determination  of  the  court,  then,  In 
the  actirai  ot  Injunction,  the  defendant  had 
beoD  awarded  certain  righto  and  privileges, 
which  be  was  in  tbe  enjoyment  of  when  the 
action  of  forcible  entry  and  detainer  was 
commenced;  and  we  think  it  would  be  an 
erroneous  construction  to  place  up<Hi  our 
Oode  of  Procedure  to  penult  tbe  plaintiff, 
after  proceeding  tiins  far,  to  go  back  Into 
the  Jurisdiction  of  a  Justice  of  the  peace  to 
have  the  rl|^t  of  the  defendant  to  such  pos- 
sesition  fsrtiier  determined  in  that  tribunal. 
In  Richardson  t.  Penny  it  Is  not  shown  that 
an  ordw  had  been  entered  awarding  the  de- 
fendant possessory  rights,  and  befein  Ilea  a 
broad-  distinction  betvreen  that  case  and 
this.  It  Is  here  shown  by  the  answer  that 
upon  tbe  application  of  plaintiff,  through  her 
petition  filed  In  the  district  court,  on  the 
equity  side  thereof,  tbe  court  acqidred  juris- 
diction of  the  subject-matter  and  all  of  the 
parties,  and  upon  a  bearing,  without  objec- 
tion from  dtbw  party,  the  court  entered  a 
Judgment  and  adtat  wbldi  brought  under  the 
control  of  the  com t  the  real  estate  wMdi  was 
the  subject-matter  of  this  litigation,  and  had 
such  control  ot  the  same  when  this  action  of 
forcible  entry  and  detainer  was  commenced. 
The  commencement  of  an  action  of  forcible 
entry  and  detainer,  therefore,  was  an  action, 
the  direct  purpme  ot  which  was  Intended  to 
oust  the  court  of  the  control  It  already  had 
over  the  subject-mattw  of  the  Uttgatioi,  and 
nullify  ite  judgment  and  wder.  nils,  we 
think,  could  not  be  done. 

The  authorities  are  numerous  to  the  effect 
that,  where  equl^  obtaliu  jurisdiction  for 
equitable  purposes,  It  will  retain  it  to  give 
full  reli^,  whether  legal  or  equitably  aa  to 
all  purposes  relating  to  the  subject-matter, 
even  though  It  be  required  to  give  relief  in 
matters  which  would  not  have  been  proper 
snbjecta  of  equitable  Interposition  If  they 
alone  wwe  the  original  aubject  of  relief. 
Gatbcart  t.  Robioson,  80  IT.  8.  264,  8  L.  Ed. 
120;  and  Martin  r.  Martin,  44  Kan.  295,  24 
Pac.  418,  where  that  court  say:  "The  court 
below,  having  acquired  Jnrisdlction  of  tbe 
parties  and  flie  subject-matter  of  the  suit 
had  the  Inherent  power  to  make  all  necessary 
orders,  decrees,  and  judgments,  so  as  to  set- 
tle the  matter  In  controversy,  and  thus  pre- 
vent litigation.  Where  a  court  of  equity  ob- 
tains Jurisdiction  of  a  suit  tar  the  purpose  of 
granting  some  distinctively  equitable  relief, 
and  tbe  spe^  relief  prayed  for  Is  not  prac- 
ticable, tbe  court  may  retato  the  cause,  de- 
cide all  the  issues  involved,  and  may  decree 
the  payment  of  mere  compensatory  dam- 
ages." Also^  Selbert  v.  Thompson,  8  Kan. 
66:  "Where  a  court  of  equity  has  all  the 
parties  before  It,  it  will  a(Uodicate  upon  all 
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tbe  rigbti  of  the  partlea  ctmnected  with  fhe 
•ubiect-matter  of  tbe  aetton,  ao  aa  to  aTold 
multiplicity  of  BoltB.**  "A  more  aalntantlal 
exception  tban  the  foregoing  to  tbe  doctrine 
that  equity  will  not  take  Jurisdictions  where 
tke  legal  remedy  la  adequate  la  found  In 
the  rule  that;  If  Jurisdiction  baa  imce  been 
assumed,  equity  will  often  retain  It  through- 
out tbe  lltlgatloD,  tbou^  the  relief  (nrlginally 
sooght  la  denied,  and  that  finally  granted  la 
not  equitable  tai  Its  nature.'  This  rule  baa 
been  applied  In  appUcatlonB  for  Injunction, 
suits  fw  specific  perftnrmance,  and  in  fore- 
doaure  proceedings."  Amer.  &  BIng.  Enc.  of 
lAW,  201. 

We  contiude,  thertfore,  that  where,  as  in 
thla  caae^  a  cowt  baa  acquired  equitable  Ju- 
risdiction of  tbe  subject-matter  of  the  aetton 
and  <rf  tbe  parties,  and  has  proceeded  in 
such  equitable  actlw  to  tbe  extent  of  defin- 
ing tbe  rights  of  tbe  partlea,  and  according 
rli^ta  to  eadb  pending  a  final  determination 
of  tbe  aubject-matter,  ancb  Jnriadlctlon  Is 
auperlor  to  a  JniladletloB  at  law  orWnally 
and  sabaequently  acquired  In  a  lower  court 
with  ref«ence  to  and  controlling  the  same 
subject-mattn'.  The  case  of  Ricbardaon  t. 
Penny,  anpra,  in  so  tax  as  It  Cfmfllcts  with 
the  dedalMi  herein,  la  hereby  overruled.  It 
was  error,  therefore,  fbr  the  district  court  of 
Kay  county  to  have  entertained  In  this  ease 
tbe  procedure  In  forcible  entry  and  detainer, 
when  the  action  1^  Injunction  was  pendlag 
and  undisposed  of. 

The  Judgment  of  tbe  district  court  will  be 
reversed,  and  the  eauae  remanded,  with  In- 
atmctlon  to  pi-jceed  ther^  In  accordance 
wltb  this  opinion.  All  tbe  Jnatiees  concnr- 
ring,  except  HAINBB.  J..  Who  preaUled  In 
tbe  court  below,  not  altUng. 


NBVBBMAN  et  al.  t.  BANK  OF  GASS 

COUNTY  OF  PLATTSMOUTH,  NBB. 

(Supreme  Coart  of  Oklahoma.    Sept  8,  1904.) 

WIITTKN  CONTBACT— ALTBRATIOH— PABOI. 
AQBEEHXHT. 

1.  An  oral  agreement  which  alten  an  agree- 
ment In  writlDf  Is  not  valid  or  binding,  anlesi 
sudi  oral  axreement  Is  euented ;  and  proof  of 
its  existence  is  not  competent  to  vmry  the  tetma 

of  a  written  instrnment. 

(Srllabns  by  the  Coart.) 

Error  from  District  Court,  Grant  County; 
before  Justice  James  K.  Beaucbamp. 

Action  by  the  Bank  of  Cass  County  of 
Plattsmoutb,  Neb.,  against  John  NeTerman 
and  George  Plahn.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

F.  A.  Dlnsmoor,  Ghaa.  O.  Yankey,  and  Sam 
P.  Ridings,  for  plaintiffs  In  error.  J.  A.  Bur* 
nette,  for  defendant  In  error. 

OILLBTTB,  J.  This  was  an  action  com- 
menced originally  In  tbe  probate  court  of 
Orant  county,  OkL  T.,  and  from  there  ap> 
pealed  to  the  district  conrt  of  said  county. 


The  petition  states  a  cause  of  aetkm  upon  a 
promlsaory  note  in  words  and  flgnrea  as  fol- 
lows: 

"On  or  before  the  1st  day  of  March,  1002, 
tar  value  received.  In  one  year  I,  or  we,  tbe 
undersigned,  living  four  mUea  southeast  of 

LonisvUle  Post  Office,  County  of  ,  State 

of  Nebraska,  promise  to  pay  to  Mrs/  Unle 
McLaln  or  order  Four  Hmidred  dollars  at 

  with  Itttveat  from  maturity  at  the 

rate  of  seven  per  cent  per  annnm  until 
paid." 

"Fw  value  reetived,  I  or  w^  the  under- 
signed do  hereby  sdl  and  mortgage  unto  the 

payee  hereof  one  — — ,  now  In  my 

possession,  Provided  that  If  the  underMgned 
shall  pay  the  said  debt,  thai  this  mortgage 
shall  be  vidd;  In  case  of  default  I,  or  we. 
antbwlze  the  said  moitgageea  to  scdie  and 
sell  the  said  property  and  pay  tbe  said  debt 
with  expenses  incurred:  or  If  the  mortgagees 
shall  at  any  time  feel  unaaf e  or  inseenre  then 
they  may  aelze  and  sell  the  property.  It; 
from  any  canae,  said  property  shall  fan  to 
satisfy  said  debt  and  expenses  I  or  we  cov- 
enant and  agree  to  pay  tbe  d^rlpnrv. 

**  J(dm  Neverman. 
'■Ueorge  Plahn." 

The  answer  of  detendanta  admlte  tbe  ex- 
ecution of  the  contract;  and  shows  that  It 
waa  glvoi  far  GO  per  eeat  of  the  rental  val- 
ue of  a  certain  half  section  of  land  in  Oass 
ooun^.  Neb.,  tar  0»  year  1901,  and  tben  al- 
leges that  at  the  time  and  subsequoit  to  the 
executton  and  delivery  of  the  note  there  was 
a  verbal  contract  and  i^reement  between 
the  defoidants  and  the  original  payee,  where- 
by. In  caae  of  a  crop  failure  fM  the  season 
of  1001,  the  note  should  be  nM;  and  avers 
that  for  the  season  ot  1901  then  was  a  total 
failure  of  crops  on  the  land,  for  tbe  rent  of 
which  thla  note  was  given,  and  by  the  terms 
of  this  contemporary  and  subsequent  agree- 
ment there  was  a  total  failure  of  conridera- 
tlon,  and  that  tbe  fact  of  such  parol  agree- 
ment and  crap  fallture  waa  w^  known  to 
the  plaintiff  at  the  time  the  note  was  ^ir- 
chased.  The  answer  <tf  dtf  endants  allows, 
only  by  Inference,  that  tbe  basis  of  (he  ac- 
tion waa  a  Nebraaka  ccmtnct  given  Cor  ttie 
lease  of  Nebraaka  land.  The  laws  ef  tbe 
Btete  of  NebraAa  gunratag  tbe  conatme- 
tion  of  liability  on  the  note  and  contract 
mentioned  In  the  answer  an  not  pleaded  or 
mentioned.  The  action  la  brought,  and  ad- 
judication of  the  rlgbta  of  tbe  parties  de- 
manded, in  all  respects  as  though  the  con- 
tract sued  on  waa  an  Oklahoma  contract,  and 
liability  ttierennder  govoned  by  tbe  laws  of 
Oklahoma.  Under  tiiese  drcumstanoes  tfte 
r^ts  of  the  partlea  will  be  considered  under 
tbe  laws  of  this  terrltoiy,  ttie  same  as  though 
the  contract  was  made  her&  *'Pleadtaigs 
and  evidence  are  governed  by  the  lawa  of  tbe 
place  wbero  the  suit  la  braui^t,  bat  the 
led  contractus  fumlabea  the  nde  ef  decision, 
and  govema  the  conatructlon  of  and  liability 
on  a  note.  If  pleaded;  but  It  must  be  plead- 
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ed  for  tbli  pnipow,  otberwln  tiie  lex  fori 
will  controL"  Bna  <KC  Pleading  and  Frac- 
aee»  vol.  14,  p.  468.  At  tbe  time  tbe  action 
was  brought  before  the  court  for  trial,  tbe 
defendanta'  atatement  to  the  jnry  of  th^ 
Kroimd  of  defease  showed  that  the  Inatra- 
nwnt  sued  en  was  executed  Febrnaxy  27, 
IQOl,  and  tranafecied  to  the  plaintiff  in  No- 
vember, IQOl,  in  consldocatlon  of  9886,  at  the 
cratdiialon  of  which  statement  tbe  counsel 
tor  plaintiff  announced  to  the  court  that  he 
would  make  a  request  for  Jndgment  for 
plaintiff  qpon  the  pleadings,  and  tbe  state- 
ment of  counsel  to  the  Jmy,  whea  evidence 
was  offered  In  Biipp<vt  c€  sncik  defense.  The 
defendants  assumed  the  burden  of  proof, 
and  offered  Mr.  Neverman  as  a  witness,  and 
tberenptm  tbe  plaintiff  objected  to  tbe  intro- 
duction ot  any  evidence  In  auroort  of  the 
dtf  enae  set  oat  and  stated,  which  objection 
was  sustained  by  tbe  court,  vaA  a  jodgmmt 
rendered  In  plaintiff's  favor  for  the  amount 
of  tbe  note  and  interest,  to  reverse  which 
die  eauee  is  brought  to  this  court. 

Tbe  Judgment  of  the  district  court  1m  cor- 
rect Tbe  Instrument  upon  whieh,  tbe  ac- 
tlOB  was  based  was  a  n^^otiaMe  promissory 
note,  tbe  terms  of  wtiicfa  were  sousht  to  bo 
varied  by  proof  of  a  contemporaneonB  parol 
agreemcBt  This  waa  In  vkriatlon  of  the 
Statutes  of  Oklabcmui  ooncernlog  contracts 
In  writing.  Section  7,  art  fi,  c.  16,  of  the 
Stntntes  of  i3SB&  piovldee:  **A  contract  In 
writing  may  be  altered  by  a  contract  In  writ- 
ing or  by  an  executed  oral  agreement  end 
not  otiierwlaeL"  The  oral  oontraet  here 
BOflgbt  to  be  proved  was  not  an  oecuted  oral 
agieeaiait  Us  conditions  were  omitlngent; 
and  depHidrat  wholly  npon  the  baj^wning  of 
fntore  events  which  were  In  no  manner  re- 
fared  to  in  tbe  written  contract  As  an 
agreenent  varying  the  terms  of  tbe  written 
Inatnuaent,  It  was  void  wben  entwed  into 
under  the  terms  ct  the  statute.  Tbe  statute 
above  qneted  Is  Identical  wUh.  the  statutes 
of  CaUfomla  (section  1698  of  the  CHvil  Code 
of  tbat  atat^t  and  in  Xkenbeig  v.  Peters,  4 
Fae.  lOM,  tbe  Supreme  Oonrt  construed  tbe 
an  me  In  a  cause  very  similar  to  the  one  un- 
der consideration,  and  beld  that  a  aubseqnuit 
parol  agreement  which  altera  an  agreement 
tn  writing  Is  not  valid  or  binding  unless  such 
oral  agreement  is  executed.  To  the  same  ef- 
fect la  BRtA  v.  Hide.  14  Vt  3(t.  30  Am.  Dec. 
aOS,  in  which  tbe  court  say:  "Nm  plea  in  bar 
sets  up  a  parol  egreemeDt  contemporaneous 
vrltb  tiie  giving  ef  tlie  noto,  and  Inconaiatent 
vrith  tbe  one  expressed  In  the  note.  The 
borse;  though  lame  and  diseased,  was  clear- 
ly a  auSdent  oenBlderation  for  the  note,  and 
no  fraod  Is  pretended.  The  note,  then,  be- 
ing upon  aufBdent  ooBsideratlon.  and  abso- 
lato  upon  the  faee  of  it,  cannot  by  parol  evl- 
doiee,  be  eonvertod  Into  one  payable  upon  a 
oontingeney."  The  ease  of  Allen  v.  Furbish, 
4  Gray,  604,  <4  Am.  Dec.  87.  is  to  tbe  same 
cOect  Also  Ebream  v.  Btown,  64  Kan.  466, 
87  Pac  eei,  and  Zhlaler  v.  Uackey.  Kan. 


464,  70  Pac.  834.  where  the  court  say:  *79ew, 
the  express  condition  to  pay  contained  in  a 
promissory  note  in  the  usual  form,  such  as 
the  one  In  question  in  this  case,  constituted 
such  a  writing  a  complete  contract,  import 
Ing  on  Ite  face  an  absolute  obligation,  as  to 
which  a  reservation  of  right  not  to  pay  is 
entirdy  contradictory.  Therefore  oral  evl- 
dmce  of  a  contemporaneous  agreemrat  to 
surrender  the  note  without  payment  in  re- 
sdsrion  of  the  contract  pursuant  to  wfateh  it 
was  given  is  not  admissible."  Tbese  antiior- 
ittos  unqueBti<mably  stete  the  correct  rule, 
which,  when  applied  to  the  case  under  cc«- 
sldezation,  sustelns  the  action  and  Jndgment 
of  the  court  bdow.  Tbe  Instrument  sued 
upon  was  nnquallfled  In  its  terms;  fraud  is 
not  charged;  a  sufficient  consldraatlon  is 
sliown,  having  been  givoi  for  one  year's 
rental  of  a  half  secGUm  of  land;  and,  If' lia- 
bility tiiereon  was  eontlI^^t,  such  contin- 
gent should  have  been  ej^iess,  in  writing, 
or  by  proof  of  an  executed  oral  agreement 
varying  Its  terms.  With  reference  to  the 
contract  here  sued  upon  the  rule  la  the  same 
whether  the  instrument  at  tbe  time  of  suit 
is  in  the  hands  of  the  original  payee  or  an 
assignee  thereof. 

Tbe  Judgment  of  tbe  trial  court  Is  affirm- 
ed. All  tbe  Justices  concurring,  except 
BEAITCHAMP,  J.,  who  presided  on  tbe  trial 
of  tile  ease  in  the  court  below,  not  sitting. 


WHITAKBB  V.  HUOHES. 
(Supreme  Court  of  Oklahoma.   Sept.  3.  1904.) 

APPEUAIfCB— inKCT-JUEISDICTION— LBAaa 

—ABSIQNMEriT— EIGHT  TO  BE-LEABE. 

1.  Where  a  defendant  voluntarily  appears, 
flies  a  demurrer  to  the  petition,  participates  fai 
all  of  the  praeeedluB,  and  the  cause  is  tbe  kind 
of  a  cause  triaUe  m  tbe  court  wherein  tbe  ac- 
tion is  pendinj,  although  no  summons  was  Is- 
sued and  Berveo,  the  court  has  Jurisdiction  of 
such  person  and  of  the  cause  of  action,  aod  has 
power  to  render  any  rlghtfsl  Jndgment  therein. 

2.  Where  a  lessee  (tf  school  lands  under  tbe 
laws  of  this  territory  enters  Into  a  contract 
with  A.,  by  the  terms  of  whldi  contract  It  is 
atfpalated  tbat  nich  lessee  fully  releases  said 
kuads  to  A.,  provided  that  A.  fully  complies  with 
the  terms  of  the  contract  then  said  leasee  to 
have  no  claims  or  privileges  on  safd  land,  his 
prior  right  to  said  land  being  forever  released 
to  A.,  to  have  and  to  held  the  same  for  a 
term  of  foar  years" — that  being  the  unnpired 
term  of  the  original  lease  of  snch  lessee — held, 
that  by  tbe  terms  of  the  contract  the  prior  right 
to  re4ease  said  land  at  the  eqiiratfon  of  the 
ori^nal  lease  by  sneb  lessee  wss  rdinquished 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Washita  Coun- 
ty; b&baee  Justice  Clinton  T,  Irwin. 

Action  by  John  A.  Hughes  against  John  P. 
Wbltak»  and  others.  Judgment  for  plain' 
tiff.  Defendant  Whltakn  tolnga  error.  Af- 
flrmed. 

An  action  by  defendant  in  error,  John  A. 
Hu^es,  as  plaintlir,  In  tbe  district  court 


1 1.  See  Appwancs,  voL  3,  Geitf.  IMg.  H  A.  M. 
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of  Washita  county,  agafnst  the  plaintiff  in 
error,  John  P,  Whitaker,  and  C.  M.  Barnes, 
Wm.  M.  Jenkins,  and  S.  N.  Hopkins,  School 
X^and  Board,  territory  of  Oklahoma,  defend- 
ants, for  an  injunction.  On  application  and 
hearing,  temporary  Injunction  "was  granted 
by  the  judge  at  chambers  against  plaintiff  in 
error,  Whitaker,  and  on  the  final  hearing  in 
the  district  court,  at  the  October,  1902,  term, 
the  demurrer  to  the  petition  was  heard  and 
overruled,  and  the  plaintiff  In  error  elected 
to  stand  upon  bis  demurrer,  and  declined  to 
answer  further.  The  court  found  In  favor 
of  the  plaintiff,  Hughes,  against  the  defend- 
ant Whitaker,  and  the  temporary  injunction 
before  granted  against  John  P.  Whitaker 
was  made  perpetual,  and  he  was  adjudged 
to  pay  the  costs  of  the  suit,  to  which  judg- 
ment of  the  court  the  defendants  excepted; 
and  the  defendant,  John  P.  Whitaker,  plain- 
tiff in  error  herein,  brings  the  case  here  by 
petition  in  error  and  case-made  for  review. 

A.  B.  Hammer,  for  plaintiff  In  error.  A. 
Hutchln,  for  defendant  in  error. 

BEAUCHAMP,  J.  (after  stating  the  facts). 
The  facts  In  this  case,  bo  far  as  necessary 
for  determination  of  the  questions  raised, 
are: 

On  the  21st  day  of  March,  1901,  the  de- 
fendant in  error,  John  A.  Hughes,  filed  his 
petition  in  the  district  court  of  Washita  coun- 
ty, praying  for  an  order  of  perpetual  injunc- 
tion against  the  plaintiff  in  error,  John  P. 
Whitaker,  restraining  him  In  person,  his 
agent  or  employes,  from  in  any  manner  In- 
terfering, hindering,  or  disturbing  the  de- 
fendant in  error  In  the  peaceful  and  quiet  pos- 
session of  the  west  half  of  section  16,  town- 
ship 8  north,  of  range  20  W.  I.  M..  In  Wash- 
ita county,  alleging  that  on  the  14th  day  of 
December,  1897,  the  School  Lend  Board  leas- 
ed to  the  plaintiff  in  error,  John  P.  Whitaker. 
all  of  section  16,  township  8,  range  20  west, 
Washita  county,  for  a  term  of  five  years 
from  the  Ist  day  of  January,  1898,  said  lease 
providing,  "And  It  is  further  covenanted  and 
agreed  that  the  said  second  party  may  sublet 
any  portion  of  the  premises  so  leased."  That 
on  the  25th  day  of  November,  1899,  the  plain- 
tiff in  error  and  B.  F.  Ckioper  and  Albert 
Oooper  entered  Into  an  agreement  In  writing 
as  follows: 

"This  iudenture  made  by  and  between  John 
P.  Whitaker,  party  of  the  first  part,  and  B. 
P.  and  Albert  Cooper,  of  the  second  part, 
wltneeseth.  the  said  party  of  the  first  part 
In  consideration  of  the  covenants  of  the  par- 
ties of  the  second  part,  hereafter  set  forth, 
have  this  day  leased  to  the  said  parties  of 
the  second  part  the  following  described  land 
to  wit:  The  west  half  of  Sec.  16—8  -20  w., 
■aid  land  having  been  leased  by  the  party 
of  the  first  part  of  the  government  and  other 
authorized  officers  of  Oklahoma,  Washita 
County,  and  It  is  hereby  agreed  to  by  parties 
of  the  first  part,  that  he  fully  releases  said 
lauds  to  parties  of  second  part,  provided. 


however,  that  parties  of  second  part  fully 
comply  with  terms  of  this  lease,  and  said 
first  party  then  to  have  no  claims  or  privi- 
leges on  said  land,  his  prior  right  to  said 
land  being  forever  released  to  said  second 
parties  of  the  second  part,  to  have  and  to 
hold  the  same  for  a  t^m  of  four  years,  be- 
ginning on  the  first  day  of  January,  1899,  par- 
ties of  the  second  part  agree  to  pay  to  party 
of  the  first  part  as  follows,  to  wit:  For  the 
year  1899,  said  party  agrees  to  break  forty 
acres  of  said  land  on  east  half  of  Sec.  16  for 
first  party,  and  to  be  pointed  out  by  said 
first  party  and  to  be  broken  in  good  order, 
and  to  be  broken  between  1st  day  of  Marcb 
and  20th  day  of  May,  1899.  For  the  year 
1900,  second  party  agrees  to  pay  (ISO  on  or 
before  January  1,  1900,  to  party  of  first  part, 
his  heirs  or  assigns.  For  the  year  1001, 
second  party  agrees  to  pay  first  party,  his 
heirs  or  assigns  (on  or  before  January  1, 
1901)  ISO.  For  the  year  1902,  second  party 
agrees  to  pay  party  of  first  part  (on  or  before 
January  1,  1902)  $50.  Should  parties  of  the 
second  part  fall  or  refuse  to  comply  with 
any  of  the  foregoing  requirements,  this  con- 
tract becomes  void  and  said  land  immedlater 
ly  reverts  to  the  party  of  the  first  part. 
Party  of  the  second  part  is  not  to  remove 
any  timber,  rock,  or  mineral  or  cause  same 
to  be  done  from  said  land. 

"Witness  our  hands  at  Wood,  O.  T.,  this 
25th  day  of  November,  1898.  Signed  by  John 
P.  Whitaker,  B.  F.  Cooper,  and  Albert  Oo<^ 
er." 

"On  this  day  personally  appeared  John  P. 
Whitaker,  B.  F.  Cooper  and  Albert  Cooper, 
before  me  in  my  office  at  Wood,  O.  T.  and 
each  acknowledged  to  me  that  they  signed 
the  foregoing  instrument  for  all  the  purposes 
and  conditions  therein  expressed. 

"Given  under  my  hand  and  seal  this  25th 
day  of  November,  189&  J.  H.  D.  Teml,  No- 
tary Public.  [Seal.]" 

Upon  which  Instrument  is  Indorsed  Qie  fol- 
lowing: 

"Territory  of  Oklahoma,  County  of  Wash- 
ita— SB.:  Before  me,  a  Notary  Pabllc  in  and 
for  Washita  County,  personally  appeared  Al- 
bert Cooper  and  B.  F.  Cooper,  and  acknowl- 
edged that  they  hereby  transfer,  release  and 
deliver  the  above  lease  with  all  the  rights 
and  privileges  therein  expressed  to  John  A. 
Hughes,  bis  heirs  and  assigns.  B.  F.  Cooper. 
Albert  Cooper." 

"Given  under  my  hand  and  official  seal  this 
27th  day  of  Nov^ber,  1889.  W.  H.  Bittern, 
Notary  Public.*" 

On  January  17,  1902,  a  second  lease  was 
made  and  executed  by  the  School  land 
Board  for  the  same  tract  of  land  for  three 
years  from  the  1st  day  of  January.  1900, 
which  Is  claimed  to  have  been  made  neces- 
sary by  decision  of  this  court  that  leases  for 
a  longer  period  than  three  years  could  not  be 
made  by  the  board.  On  the  7th  day  of  De- 
cember, 1900,  the  defendant  In  error,  John 
A.  Hughes,  made  appUcatloo  to  lease  tUe 
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west  balf  of  said  land,  but  plaintiff  In  error, 
Jobn  P.  Wbitaker,  was  glren  the  preference 
right  to  renew  his  lease,  and  the  application 
of  defendant  In  error  was  rejected. 

Z>efendant  In  error  by  bis  petition  claimed 
th&t,  by  the  terms  and  conditions  of  the  in- 
stniment  hereinbefore  set  oat.  the  plaintiff  In 
error  bad  sold,  transferred,  and  released  to 
the  said  B.  F.  Cooper  and  Albert  Cooper  all 
his  right,  title,  and  Interest  In  the  said  west 
half  of  said  land,  and  alleged  that  he  and 
the  Bald  Coopers,  and  each  of  them,  had  Is 
erery  respect  fully  complied  with  the  terms 
of  said  contract  On  application  to  the  Judge 
at  chambers,  and  npon  bearing  thereof,  a 
temporary  Injunction  was  granted  as  prayed 
in  the  petition,  and  afterwards,  on  May  7, 
1901,  plaintiff  in  emt  filed  a  demurrer  to 
the  petition,  and  upon  hearing  In  the  dis- 
trict court  the  court  overruled  the  demurrer 
to  the  petition;  and  the  plaintiff  In  error 
elecUnc  to  stand  upon  his  demurrer,  and  re- 
fOBli^  to  plead  further,  upon  consideration 
Judgment  was  by  the  court  rendered,  making 
ttie  ^nporary  injunction  perpetual,  and  ad- 
judging the  costs  to  ttio  plaintiff  In  enor,  to 
which  plaintiff  In  error  «cepted. 

It  is  allied  In  the  specifications  of  error 
1  and  2  of  plaintiff's  petition  in  error  that 
the  court  orred  In  granting  and  Issuing  the 
OTiginal  restraining  order,  and  In  assuming 
Jurisdiction  of  said  cause,  without  there  har- 
ing  been  a  summons  IsHued;  and  plaintiff 
in  error,  In  his  brief,  argues  that,  no  sum- 
-  mona  baring  been  Issued  In  the  cause  at  any 
time,  the  district  court  never  acquired  Juris- 
diction. This  position  is  untenable,  and  does 
not  require  citation  of  authorities.  It  Is  true 
that  the  record  does  not  disclose  that  a  sum- 
mons was  ever  issued  In  the  case;  neither 
18  it  shown  that  the  Jurisdiction  was  ever  at- 
ta<dced  by  the  plaintiff  In  error ;  but,  on  the 
contrary,  plaintiff  In  error  apx>eared  before 
the  Jttd^  at  chambers  and  resisted  the  ap- 
plication for  a  temporary  injunction,  and 
afterwards  filed  a  demurrer  in  the  cause,  ap- 
peared and  argued  the  same  before  the  court, 
and  participated  In  all  the  proceedings  had. 
"Where  a  defendant  voluntarily  appears  and 
files  a  general  demurrer  to  the  petition,  and 
the  cause  Is  the  kind  of  a  cause  triable  In 
the  court  wherein  the  action  la  pending,  al- 
though no  summons  was  issued  and  served, 
tlie  court  has  Jurlsdlctltm  of  such  person  and 
of  the  cause  of  action,  and  has  power  to  ren- 
der any  rightful  judgment  therein."  Fitz- 
gerald V.  Foster,  11  Okl.  558,  69  Pac.  87a 

The  remaining  assignments  of  error  may 
be  grouped  In  the  question  which  is  consid- 
ered by  counsel  for  plaintiff  In  error  to  be 
the  real  issue  involved — as  to  tbe  construc- 
tion to  be  placed  upon  the  contract  of  tbe 
plaintiff  in  error  and  the  Coopers,  hereto- 
fore set  out  The  plaintiff  in  error  contends 
that  the  instrument  is  a  mere  contract  of 
lease  for  a  term  of  four  yean*,  and  that  it 
was  the  Intention  of  tbe  parties  that  the 
Dlalntlff  in  error  should  in  no  way  waive  or 
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relinquish  his  rifi^t  to  re-lease  from  the 
School  Land  Board  tbe  land  covered  by  his 
original  lease.  Where  a  contract  is  reduced 
to  writing,  the  Intention  of  the  parties  Is  to 
be  ascertained  from  the  writing  alone,  if 
possible;  and  there  seems  to  us  to  be  no 
ambiguity  or  uncertainty  In  this  contract 
with  reference  to  the  intention  of  the  parties- 
in  regard  to  the  matter  in  controversy,  for 
the  contract  provides  in  plain  terms:  "And 
said  first  party  then  to  have  no  claims  or 
privileges  on  said  land,  his  prior  right  to 
said  land  being  forever  released  to  said  par- 
ties of  the  second  part"  This  seems' to  ua 
to  be  plain  and  susceptible  of  but  one  con- 
struction. It  clearly  Indicates  the  Intention 
of  the  parties,  and  that  Is  that,  upon  the 
compliance  by  the  Coopers  with  their  stipu- 
lations in  reference,  to  the  payments,  then 
plaintiff  in  error  relinquished  all  of  his  right 
to  tbe  said  land,  and  in  plain  terms  redtes 
that  he  releases  his  prior  r^ht  But  counsel 
for  plaintiff  in  error  argues  that  the  instru- 
ment Is  called  a  "tease";  that  the  time  la 
fixed  for  which  the  same  was  to  run,  the 
same  being  to  have  and  to  hold  the  same 
for  a  term  of  four  years.  The  time  for  the 
commencement  Is  fixed  to  begin  January  1. 
1899,  and  It  stipulates  for  an  annual  pay- 
ment for  each  of  the  years  for  wfaicdi  the 
lease  was  made,  to  break  40  acres  ft>r  the 
first  year,  and  to  pay  |00  for  each  of  the 
succeeding  three  years;  a  right  of  re-entry 
in  the  event  the  lessees  failed  or  refused  to 
comply  with  any  of  tbe  requirements  of  the 
contract ;  that  upon  a  failure  to  comply  with 
any  of  the'  requirements  of  the  contract  the 
same  becomes  void,  and  the  land  immediately 
reverts  to  tbe  party  of  tbe  first  part  Tbe 
limitation  d  four  years,  as  will  be  observed 
from  the  record,  is  the  time  covered  by  the 
lease  of  the  board  to  the  plaintiff  in  error, 
and  it  seems  to  na  clear  that  the  stipula- 
tion with  reference  to  the  re-entry  is  simply 
a  securi^  ft>r  the  payment  of  tbe  amounts 
stipulated  to  be  paid  by  tbe  Coopers ;  In  tbe 
event  of  failure  upon  their  part  that  then 
the  contract  which  had  been  entered  Into 
between  them  and  tbe  plaintiff  In  error 
should  become  void  and  of  no  ^ect  and  that 
plaintiff  in  error  would  have  tbe  right  of 
re-entry.  It  Is  Ingeniously  argued  by  coun- 
sel for  plaintiff  In  error  that  by  tbe  language 
of  the  contract  "his  prior  right  to  said  land 
being  forever  released  to  said  second  par- 
ties," It  was  tbe  Intention  by  tbe  use  of  the 
term  "released"  to  mean  that  tbe  plaintiff 
in  error  had  leased  or  sublet  to  ^e  Coopers, 
and  was  not  meant  to  rellnqulsb.  Conceding 
tbe  contention  of  plaintiff  in  error,  then,  un- 
der the  plain  stipulations  of  tbe  contract, 
bte  prior  right  to  tbe  said  land  was  forever 
leased  or  sublet  to  tbe  Coopers.  This  would 
be  the  construction  which  we  would  be  forced 
to  give,  for  the  language  Is  plain.  It  says, 
"Forever  released."  But  counsel  says  that 
that  term  Is  limited  by  the  following  stipu- 
lation: "to  have  and  to  hold  the  same  for 
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the  term  of  four  year*."  Tfana  we  wonld 
tiave  the  pirtiea  Btipiilatliiff  that  tbe  prior 
right  wu  forever  niblet  or  re-leased,  and 
In  the  next  breath  stlpolatliig  that  it  was 
only  for  the  term  of  four  years.  It  aeema 
to  ua  there  li  no  neoesii^  for  further  dla- 
CQsalon  of  the  coastmctlon  to  tw  given  this 
■  ontract  It  la  plain,  and  to  give  it  the  con- 
stmctlon  dealred  by  tiw  plaintiff  In  mma 
would  be  to  do  violence  to  fb»  eonunon  nnder- 
standing  of  the  W"g'*««H  languaga  The  cmh 
tract  provides  that  for  a  valuable  omialden- 
tlon  the  prior  tl^t  of  tha  plaintiff  in  error 
to  the  said  land  and  all  claims  and  prlvil^es 
of  the  plaintiff  in  enor  were  ftvrever  r»- 
leased,  l^e  contract  is  cleariy  a  omtract  of 
sale— ft  relinqnlslunent  of  all  rlgtrts  and 
claims  of  plaintiff  in  error. 

JThe  Judgment  of  tlie  district  court  i«  af-. 
firmed,  with  coats  to  the  plaintiff  in  error. 
All  the  Justices  concnrrlng;  excepting  IR- 
WIN. 3.t  who  tried  the  cause,  not  sitting. 


SCHOOL  DIST,  NO.  44  OP  CADDO  COUN- 
TY T.  BAXTER,  Territorial  Auditor. 

(Sapreme  Oovt  of  Oklahoma.    Sept.  2,  1904.) 

mnncipu  coBPOBAnonft-aaruNDiNa  aonna. 

l.A  statute  (Laws  1885,  p.  63,  c.  7,  art.  1,  oa 
amended  Laws  3897,  p.  74,  c.  5)  providing  a 
manner  in  which  munlcipaltties  of  tne  territorr 
may  refond  ontirtanding  legal  warrant  indebted- 
nesB  into  bonda  of  the  mooleipality.  whidi  con- 
tains a  provLBion  that  inch  bonds  may  be  issued 
in  snms  of  any  denomination  from  flOO  to  $1,- 
000,  and  a  further  provision  that. such  bonds 
when  issued  mnst  be  issued  in  a  series  nmning 
from  10  to  20  years,  or  from  20  to  30  years, 
does  not  provide,  under  the  terms  of  such  stat- 
ute, a  manner  in  which  a  warrant  indebtedness 
of  a  school  distrtcc  amounting  to  gSOO  may  tw 
funded  Into  bonds. 

(Syllabus  by  the  Oonrt) 

Application  of  School  District  No.  44  of 
Caddo  county  for  writ  of  mandamus  to  L.  W. 
Baxter,  Territorial  Auditor.  Demurrer  to 
petition  overmled. 

A.  J.  Morris  and  L.  B.  Lange,  for  plain- 
tiff, a  Simons,  Atty.  Gen.,  for  defend- 
ant 

OILIiETTB.  J.  This  Is  an  original  pro- 
ceeding in  mandamus,  commenced  In  this 
court  February  12,  1904,  by  the  plaintiff 
apiinst  L.  W.  Baxter,  as  Territorial  Auditor 
of  the  territory  of  Oklahoma,  to  compel  lilm, 
as  such  auditor,  to  register  $800  of  bonds 
iBsued  by  the  plaintiff  school  district  under 
the  provisions  of  article  1,  c.  T,  p.  63,  of  tbe 
Laws  of  :1805,  as  amended  by  the  Laws  of 
1897,  p.  74,  c.  5.  The  said  bonds  were  Issued, 
as  shown  by  the  petition  and  motion  for  tbe 
writ,  upon  tbe  authority  and  approval  of 
tbe  district  court  of  Caddo  county,  Okl.,  and 
lu  compliance  with  said  statute,  except  that 
the  same  were  Issued  In  denominations  of 
fSO  each,  and  because  of  tbla  fact  a  regis- 
tration was  by  the  Auditor  refused.  To  the 


appUcatfOB  for  tibe  writ  the  Auditor  made 
the  following  answer,  to  wit:  '^Gomes  now 
the  above-named  defendant,  Ia  W.  Baxter, 
Territorial  Auditor  of  tbe  territory  of  Okla- 
homa, and  tor  his  return  and  answer  to  the 
alternative  writ  of  mandamus  Issued  herein 
on  the  11th  day  of  rebmary,  1904,  allies 
and  says  that  he  admlta  the  facto  set  out  in 
the  alternative  writ  of  mandamus,  and  ad- 
mtto  that  he  declined  to  register  the  bonds 
ther^  deserjQbed,  and  as  grounds  (ind  justi- 
fication for  bis  refusal  to  register  said  bonds 
alleges  that  said  bonds  so  Issued  as  set  out 
in  sidd  writ  are  not  authorised  the  laws 
of  the  territory  of  Oklahoma,  and  are  not 
such  bonds  as  are  entitled  to  reglstratloo  in 
the  office  of  the  Territorial  Auditor.  Fur- 
ther answering,  and  apedflcally  pointing  out 
tbe  reason  why  said  bonds  should  not  be  reg- 
istered, defendant  alleges  that  said  bonds 
purport  to  have  bem  issued  under  and  by 
authority  of  the  act  of  the  Legislature  of 
Oklahoma  territory  contained  In  article  1, 
7,  p.  68,  of  the  Session  Laws  of  Oat 
under  tbe  limitations  and  restrictions  con- 
tained In  said  act  snd  more  etvecially  la 
section  2  thereof,  it  Is  provided  that  audi 
bonds  may  be  issued  to  any  denominations 
tmBo.  one  hundred  to  one  thousand  dollar^ 
and  that  the  bonds  presented  by  the  plain- 
tiff to  defendant  for  registration  are  In  the 
denomination  of  eighty  dollars  each,  which  Is 
Id  an  amount  unauthorized  and  prohibited  by 
the  law  aforesaid,  and  that  aald  bonds  are 
not  entitled  to  ref^stratlon  as  aforesaid,  and 
are  not  lawful  bonds  at  said  school  district. 
Wherefore,"  etc  To  tlila  answer  the  plain- 
tiff demurred  upon  the  gronuds  that  th 
facto  stated  are  not  anflSdent  to  constitute  s 
defuse  to  the  alternative  writ^  or  to  Justify 
the  defendant  Auditor  In  refu^g  to  roister 
and  certify  said  bonds.  Upon  these  plead* 
Ings  the  cause  is  submitted  to  the  court  for 
determination. 

It  will  thus  be  seen  that  but  a  single  is- 
sue or  questUm  is  presented  to  the  court  tor 
determl&atlou,  vIsl:  Does  the  act  of  ttie  Lec- 
islature  referred  to  authorlie  t3ie  Issue  of 
bonds  by  a  school  district  to  take  up  Its  out- 
standing warrants  where  such  Indebtedness 
Is  less  than  $1,000?  Section  1  of  the  act,  as 
amended  by  section  1,  art  1,  c  6,  p.  li,  of 
the  Laws  of  1897,  provides:  "•  •  *  Every 
school  district  is  hereby  authorized  and  em- 
powered to  refund  Its  outstanding  legal  war^ 
rant  Indebteduess  in  the  order  of  their  reg- 
istration, and  to  Issue  bonds  for  that  pur- 
pose In  a  sum  not  exceeding  the  amount  of 
such  Indebtedness.    •    •  Section  2  of 

tbe  act,  among  other  things,  provides: 
"•  •  •  Such  bonds  may  be  Issued  In  any 
denomination  from  $100  to  $1,000.  •  • 
And  section  6  provides:  "The  bonds  issued 
under  tbe  provisions  of  this  act  shall  be  pay- 
able at  not  more  than  thirty  years  from  the 
date  thereof,  and  shall  be  payable  either, 
first.  In  series  running  from  ton  to  twenty 
years,  or,  second.  In  series  running  from 
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twenty  to  thirty  years.  In  tbe  case  of  the 
aeries  nmnlng  from  ten  to  twenty  years  the 
amount  of  tbe  entire  issue  shall  be  divided 
into  ten  equal  payments.  •  •  *  In  the  case 
of  tbe  series  running  frcmi  twenty  to  thirty 
years,  the  entire  amount  of  the  Issue  shall  be 
divided  into  ten  equal  annual  payments. 
•  •  The  bonds  In  qnestloc  were  Issued 
In  ft  series  running  from  10  to  20  years,  and, 
as  heretofore  stated,  were  Issued  In  denoml- 
nattons  of  |80  each.  The  Auditor's  refusal  to 
register  the  bonds  Is  based  entirely  upon  the 
groand  that  they  are  Issued  In  sums  of  less 
than  $100,  and  therefore  are  not  Issned  in 
compliance  with  tbe  act  under  vblch  th^ 
purport  to  be  Issued. 

Iliis  brings  us  to  consider  tbe  question  as 
to  whether  or  not  the  provisions  of  sections 
2  and  Q,  above  quoted,  are  mandatory  In  the 
provision  therein  contained  as  to  the  denom- 
InatlDQ  in  which  the  bonds  must  be  Issued. 
If  mandatory.  It  Is  manifest  that  a  school 
district  having  an  Indebtedness  of  less  than 
$1,000  could  not  avail  Itself  of  the  provisions 
of  tbe  act  art  all,  because  a  sum  less  than  $1,- 
OOD  could  not  be  divided  into  10  equal  pay- 
ments of  $100  each,  and.  If  tbe  Indebtedness 
of  a  school  district  was  greater  than  |10,000, 
such  scbooi  district  could  not  avail  itself  of 
the  provisions  of  tbe  act  In  any  one  series 
of  bonds,  because  a  greater  indebtedness 
than  $10,000  could  not  be  divided  into  10  equal 
annual  payments  of  $1,000  each.  The  court 
finds  it  exceedingly  difficult  to  determine  the 
legislative  intent  or  purpose  In  the  passage  of 
tbcse  conflicting  provisions  of  the  statute  in 
so  far  as  the  same  relates  to  school  districts, 
but  this  may  be  observed  with  reference 
tbereto:  that  the  statute  und«'  consideration 
Is  general,  and  authorizes  the  issuance  of 
bonds  of  tbe  territory,  counties,  cities,  and 
school  districts;  and  the  limitations  contain- 
ed In  sections  2  and  6  are  applicable  alike  to 
each,  without  an  attempt  to  draw  a  dis- 
tinction between  the  several  municipalities 
mentioned,  placing  scbooi  districts  upon  the 
same  footing  In  this  respect  with  the  terri- 
tory, counties,  and  dtles.  And  these  re- 
qpitavments  are  a  matter  of  legislative  wiU, 
which  the  courts  are  not  at  liberty  to  vary 
or  change,  although  it  may  appear  to  the 
oeiirt  that  tbe  provisions  of  the  statute  are 
not  wise;  and  In  cases  such  as  tbe  one  un- 
der consideration  a  hardship  and  unneces- 
sary expense  is  Imposed  upon  the  school  dis- 
trict; for  it  would  seem  there  could  be  no 
good  reason  why  a  county  school  district  with 
an  Indebtedness  of  $S00,  as  In  this  case, 
sbonld  not  ba  permitted  to  fund  Its  debt  with 
as  little  expense  as  tbongb  It  were  Indebted 
in  the  sum  of  $1,000.  But  such  Is  the  provi- 
sion of  tbe  statute,  and  the  Legislature, 
seemingly  recognizing  that  such  llnUtatloo 
might  work  a  hardship  upon  school  districts 
by  preventing  an  Issue  of  bonds  to  fund  debts 
at  ttM  time  of  the  passage  of  tbe  act  under 
consideration,  passed  as  a  part  of  that  enact- 
ment article  2  of  the  same  cliapter,  which  is 
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Bi^llcable  to  school  districts  only,  and  there- 
in provides  a  method  by  which  the  indebted- 
ness of  tbe  school  district  may  be  funded  In 
cases  where  tbe  amount  of  such  Indebtedness 
does  not  enable  the  district  to  fund  Its  in- 
debtedness under  tbe  law  now  under  consid- 
eration. 

Counsel  for  the  complainant  calls  attention 
to  the  fact  that  tbe  provisions  of  section  2 
herein  referred  to,  defining  the  denominatloa 
in  which  bonds  may  be  issued,  are  not  man- 
datory in  terms.  It  reads:  "Such  bonds  may 
he  issued  in  any  denomination  from  $100  to 
$1,000."  While  It  is  true  this  language  is  per- 
missive only,  it  is  absolutely  meaningless  if 
treated  simply  as  a  permissive  provlBlon,  be- 
cause. If  so  treated,  nothing  whatevCT  is  added 
to  the  statute,  and  tbe  statute  as  a  whole 
would  mean  the  same  thing  If  such  provision 
was  entirely  eliminated.  We  cannot  hold  that 
the  Legislature  bad  no  Intent  or  purposein  tbe 
enactment  of  this  provision.  On  the  contra- 
ry, from  au  examination  of  the  entire  en- 
actment, It  will  be  seen  tliat  under  the  provi- 
sion of  article  2  of  the  cbapt^  the  Legisla- 
ture has  provided  In  section  3  that  bonds 
shall  be  Issued  In  denominations  of  not  less 
than  $100.  We  think  It  must  be  held,  there- 
fore, that  the  legislative  intent  and  purpose 
In  the  enactment  of  the  provision  under  con- 
sideration was  to  deny  Ite  consent  to  the  Is- 
suance of  a  municipal  bond  in  any  sum  less 
than  $100.  Proceeding,  then,  to  a  considera- 
tion of  the  provisions  of  section  6  of  tbe  act, 
it  will  be  seen  that  bonds  so  issued  must  be 
Issued  in  series  of  10,  running  from  10  to  20 
years,  or  from  20  to  30  years,  and  here  the 
language  Is  mandatory  that  they  shall  be 
payable  in  series  mnnlng  from  10  to  20  or 
from  20  to  30  years.  This  mandatory  provi- 
sion of  the  statute  was  recognized  by .  the 
[dalntlfit  in  the  bond  Issue  under  considera- 
tion, and  ite  Indebtedness  of  $800  Is  divided 
Into  a  10-year  series  of  $80  each,  which  was 
not  in  accordance  with  the  law  under  con- 
sideration, considered  as  a  whole. 

It  follows,  therefore,  that  the  demurrer 
of  the  plaintiff  mast  be,  and  the  same  is  bere- 
by,  overruled,  and  the  action  dismissed  at  the 
plaintiff's  costs.  All  the  Justices  concurring. 


BRADFORD  t.  BRBNNAN  et  &L 

(Supreme  Court  of  Oklahoma.    Sept.  8,  10O4.> 
APPIAL—BEVISW— HOTIOn  FOS  NEW  TBIAL. 
1.  Rulings  of  the  trial  court,  made  in  the 
course  of  the  trial,  are  not  available  as  grounds 
of  error  In  tbe  Supreme  Court,  nnleas  a  motion 
for  a  new  trial  has  been  hied,  and  the  overruliag 
of  Buch  motion  is  assi^ed  as  error  in  tbis  court. 
(Syllabus  by  the  Court) 

Error  from  Probate  Court,  OUaboma  Coun- 
ty; Wm.  P.  Harper,  Judge. 

Action  by  B.  C.  Brennan  and  Hattie  A, 
Brown  against  W.  L.  Bradford.  Prom  a 
Judgment  for  Hattie  A.  Brown,  defendant, 
brings  error.  Affirmed. 

See  71  Pac. 
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J.  S.  JenklDB,  for  plaintiff  In  error.  Selwyn 
Douglas  and  John  H.  Myers,  for  defendant  In 
error  Hattle  A.  Brown. 

HAINER,  J,  TbiB  was  an  action  to  recor- 
•r  upon  8  promlwory  note.  The  cause  was 
tried  to  the  conrt  without  a  ]nr7.  and  judg- 
ment raidflred  In  favor  of  Ebttie  A.  Brown 
and  against  flie  defendant  W.  L.  Bradford. 
From  tbls  judgment  the  defendant  appeals. 

It  aivean  from  the  record  that  no  mo- 
tion for  a  new  trial  was  filed.  The  only  er- 
nrs  assigned  In  the  petition  In  error  are 
mattWB  relating  to  errors  of  law  alleged  to 
hare  occurred  at  the  trial.  These  alleged 
MTors  were  snhject  to  review  only  upon  a 
motion  for  a  new  trial.  It  is  the  settled  rule 
of  practice  In  this  court  that  errors  of  law 
oociurlng  at  the  trial  can  only  be  brought 
to  the  Supreme  Court  after  the  district  court 
has  had  an  opportunity  to  re-ocamlne  them 
upon  a  motion  for  a  new  trial,  and  to  correct 
such  wrors  If  found  erroneous;  and  unless 
the  rectnd  shows  that  such  a  motion  has 
been  filed  and  overruled,  and  the  overruling 
of  the  same  assigned  as  error  in  the  Supreme 
Court,  it  cannot  be  rariewed.  Beell  v.  Mu- 
tnal  lilfe  Insurance  Co.,  7  OU.  285,  64  Pac. 
474;  Olaser  v.  Olaser,  18  OU.  388,  74  Pac. 
M4. 

The  judgment  of  tiie  court  below  la  there- 
fore affirmed.  All  the  Justices  concurring. 


DUNN  et  al.  v.  CLAUNCH  et  aL 

(Supreme  Coart  of  Oklahoma.    Sept  8,  1904.) 

roBTHCOUINO  BOND— UNVERIFIED  aENERAI,  DK- 
NIAL— MOTION  FOB  NEW  TBIAL— JDDQ- 
MENT  ON   THE  PLEADINGS. 

1.  Where  a  motion  for  judgment  on  the  plead- 
ings is  sustained,  and  jaoBment  rendered  in 
favor  of  one  of  the  parties,  the  other  may  ap- 
peal  to  this  court,  and  have  the  judgment  re- 
viewed, without  filing  a  motion  for  a  new  trial. 

2.  In  an  action  on  a  forthcoming  bond,  an 
unverified  general  denial  admits  the  execution 
of  the  bond,  but  puts  in  issue  an  allegation  in 
the  petition  to  the  effect  that  the  property  was 
delivered  to  the  defendant  when  tne  bond  was 
approved  by  the  sheriff,  and  also  puts  in  iBflue 
an  allegation  that  the  defendant  had  removed 
the  attached  property  from  the  territory,  and 
failed  to  surrender  it  to  be  sold  to  satisfy  the 
judgment  pursuant  to  the  terms  of  the  bcnid. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greer  County; 
before  Justice  Frank  E.  Gillette. 

Action  by  N.  B.  Claunch  and  others  against 
J.  F.  Dunn  and  others.  Judgment  for  de- 
fendants.  Plaintiffs  bring  error.  Reversed. 

Shartel,  Keaton  &  Wells,  for  plalntlfb  In 
error.  Oarrett  ft  Garret^  for  defendants  In 
error. 

BURWBLL,  J.  This  l8  an  action  to  recov- 
er on  a  forthcoming  bond  given  In  an  attach- 
ment suit  The  plaintiffs  recovered  Judg- 
ment, and  the  attachment  was  sustained,  and 
tt  is  alleged  In  the  petition  in  tbls  case  that 
when  the  bond  was  executed  by  the  defend- 
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ants  and  approved  by  the  sheriff  the  attached 
property  was  delivered  to  the  defendant  J.  F- 
Diinn,  who  was  the  attachment  dolitor,  and 
by  him  removed  to  the  state  of  Texas,  and 
that  the  sheriff  to  whom  the  order  of  sale 
was  Issued  returned  the  same  with  the  in- 
dorsement thereon  "No  property  found,"  and 
that  the  defendants  have  failed  to  surrender 
the  attached  property  to  answer  to  the  judg- 
ment, although  due  and  legal  demand  was 
made  for  the  same.  The  defendants  filed  an 
unverified  general  denial.  Judgment  was  ren- 
dered by  the  court  In  favor  of  the  plaintiffs 
on  the  pleadings,  from  which  action  of  the 
court  the  makers  of  the  bond  appeal;  but  the 
appellees  contend  that  this  court  cannot  re- 
view the  action  of  the  lower  court,  because 
no  motion  for  a  new  trial  was  filed.  No  evi- 
dence was  Introduced  on  tbe  trial,  and,  In 
our  opinion,  It  was  not  necessary  to  file  a  mo- 
tion for  a  new  trial.  The  error,  If  any,  ap- 
pears from  tbe  judgment  roll.  The  trial 
court  evidently  had  In  mind  the  rule  that  the 
execution  of  a  written  Instrument  must  be 
denied  under  oath,  but  It  also  overlooked  tbe 
fact  that,  admitting  the  execution  of  tbe 
bond,  the  general  denial  states  a  good  de- 
fense, In  that  It  denies  that  the  property  was 
ever  delivered  to  Dunn  when  the  bond  was 
glveii.  .It  denies  that  Dunn  removed  the 
property  out  of  the  territory,  or  that  he  failed 
to  surrender  It  to  answer  to  the  Judgment. 
The  defendants  were  entitled  to  a  trial  on  the 
pleadings  filed,  and  the  burden  was  on  the 
plaintiff  to  establish  the  necessary  allegatlona 
of  the  petition  by  evidence,  except  the  exe- 
cution of  the  bond. 

The  judgment  of  the  lower  court  Is  hereby 
reversed,  and  a  new  trial  granted,  at  the  cost 
of  the  appellees,  and  the  lower  court  Is  di- 
rected to  proceed  In  conformity  with  the 
views  herein  expressed.  All  of  tbe  Justices 
concurring,  except  GILLETTE,  J.,  who  pre- 
sided at  the  trial  below,  not  sitting. 


FIRST  NAT.  BANK  OF  ENID  v.  YEOMAN. 
(Supreme  Court  of  Oklahoma.   Sept.  3,  1904.) 

WITNESS  —  BEVBESKINa   UEUOBT  —  CHATTKL 
UOBTOAQE— FRAUDULENT  CONVETANCB. 

1.  Written  memoranda  of  subjects  and  events 
pertinent  to  the  issues  in  a  cause,  mads  con- 
temporaneously with  their  taking  place,  when 
shown  by  the  oath  of  the  person  making  them 
that  they  were  known  to  be  correct  when  made, 
may,  when  the  memory  of  the  witness  is  de- 
ficient, be  referred  to  to  refresh  the  memory  of 
the  witness;  and,  when  so  used.  If  the  witness 
is  unable  to  state  the  facts  so  recorded,  such 
memoranda  may  be  introduced  In  evidence,  not 
as  independent  proof,  but  to  supply  the  details 
of  wbat  the  witness  has  sworn  to  generally. 

2.  When  it  is  not  shown  that  such  memoran- 
dum was  made  contemporaneously  with  tbe  hap- 
pening of  the  events  which  it  describes,  and 
that  the  events  were  known  to  have  been  cor- 
rectly recorded,  it  is  error  to  admit  such  mem- 
orantinm  in  evidence. 

8.  Where  a  mortgagee  ot  chattels,  for  the  pnr* 
pose  of  enforcing  its  lien,  seises  the  mortgaged 

1 1.  See  witnesBM,  toL  GO,  Cut  Dig.  i  all. 
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chattels  io  the  hands  of  a  third  person,  wko 
daiinit  to  be  the  owner,  and  such  third  party 
sues  to  recover  the  value  of  the  chattels  so  tak- 
en, and  the  mortgagee  defends  apon  the  grotindB 
that  the  mortgagor  made  a  frandolent  transfer 
to  such  third  party,  and  ezecated  the  mortgage 
before  there  was  any  change  of  possession,  such 
mortgagee  will  be  treated  as  an  incumbrancer, 
and  not  as  a  creditor  of  the  mortgagor,  and 
must  show  that  it  became  an  Incambrancer  in 
faitii  aabaeqaent  to  the  fraudulent  tran*- 

(Syllaboa  by  the  Conrt.) 

Error  from  District  Court,  Gatfleld  Coon- 
tTi  before  Justice  Jamee  K.  Beaochamp. 

Action  by  E.  E.  Yeoman  against  tbe  First 
National  Bank  of  Enid.  Judgment  for  plaln- 
tur,  defendant  brings  error.  BeTersed, 

Wblttinsblll  &  Hnbbell,  for  plaintiff  In  er- 
ror.  Rush  ft  Steen,  for  defendant  In  error. 

BUBFORD.  C  J.  This  was  an  action  by 
B.  E.  Yeoman  to  recover  tbe  value  of  cer- 
tain cattle  alleged  to  have  been  unlawfully 
taken  and  converted  by  tbe  defendant.  It 
appears  tbat  tbe  father  of  tbe  plaintiff  below, 
one  A.  J.  Yeoman,  borrowed  (2,600  from  the 
First  National  Bank  of  Enid,  and,  to  se- 
cure the  bank,  executed  a  mortgage  upon 
certain  cattie.  Tbe  note  was  not  paid,  and 
the  agents  of  the  bank  went  to  tbe  pasture 
of  E.  E.  Yeoman,  In  Woods  county,  and  by 
tbe  assistance  of  an  officer,  and  against  tbe 
objections  and  protrats  of  the  defendant  in 
error,  forcibly  took  possession  of  the  cattle 
In  qoestion,  which  cattie  tbe  defendant  in 
error  claimed  as  bis  Individual  property,  and 
which  tbe  bank  claimed  as  covered  by  Its 
mortgage  given  by  A.  J.  Yeoman.  Issues 
were  formed,  and  tbe  cause  tried  to  a  Jury, 
and  verdict  returned  and  Judgment  rendered 
in  favor  of  tbe  defendant  in  error  for  the 
sum  of  92,660,  as  tbe  value  of  the  cattie,  it 
having  been  admitted  by  tbe  bank  that  it 
bad  sold  the  cattie^  and  could  not  return 
them.  Tbe  plaintiff  in  error  filed  Its  motion 
for  new  trial,  wblcb  was  overruled,  and  now 
brings  the  case  here  for  review. 

Tbe  assignment  of  error  that  tbe  trial 
court  erred  in  overruling  tbe  motion  for  new 
trial  embraces  all  the  questions  relied  upon 
for  a  reversal  of  tbe  Judgment  The  first 
alleged  error  is  the  admission  In  evidence 
over  tbe  objection  of  the  defendant  below 
ut  t-ertaln  memoranda  made  by  tbe  plaintiff 
relating  to  certain  transactions  of  bis  own, 
and  not  with  the  bank.  One  of  tbe  material 
questions  on  the  trial  of  tbe  cause  was  when 
and  bow  tbe  plaintiff  became  tbe  owner  of 
the  cattie  In  controversy.  Tbe  mortgage  was 
executed  by  A.  J.  Yeoman  on  September  4, 
IWKU  and  described  160  head  of  cows  located 
at  certain  divers  places  and  of  divers  colors 
and  ages,  and  "all  branded  Y  on  the  right 
hip."  The  plaintiff  testified  as  a  witness  In 
his  own  behalf,  and  claimed  all  tbe  cattie 
branded  Y  on  right  hip  were  his  cattle,  and 
that  bis  father  never  owned  any  cattie  bav- 
iBg  such  brand.  It  seemed  that  be  had  pro- 
cured a  somber  of  tbese  cattle  from  his  fa- 


tberi  that  bis  father  had  bought  some  of 
them  for  him;  that  be  bought  some  of  them 
himself,  and  that  his  wife  purchased  some  of 
them.  Some  were  purchased  before  the  ex- 
ecution of  tbe  bank's  mortgage,  and  some 
afterwards.  Some  of  them  had  been  in  the 
pastures  of  Yeoman,  Sr.,  and  some  bad  not 
The  particular  date  of  each  purchase,  the  num- 
ber purchased  at  each  time,  from  whom  pur- 
chased, and  where  the  cattie  were  kept  at 
certain  datra,  were  material  questions  which 
arose  upon  the  trial  of  the  cause,  and  the 
plaintiff  gave  oral  testimony  en  each  of  these 
several  questions.  During  his  examination  It 
appears  from  tbe  record  that  tbe  following 
occurred:  "By  Oounsel  for  Plaintiff:  Q.  What 
Is  that  book  that  you  have  in  your  hand, 
Mr.  Yeoman?  A.  A  notebook;  a  book  that 
I  have  been  keeping  account  of  stuCF  and 
things  In.  Q.  When  were  the  entries  in  that 
book  made,  Mr.  Yeoman?  A.  Most  all  of 
them  October  26,  1901.  Q.  Were  the  entries 
made  at  that  time  or  since  that  time?  A. 
Yes,  sir.  Q.  At  the  time  of  the  transaction? 
A.  Yes,  sir,  Q.  These  are  the  orlgloal  en- 
tries of  the  movements  of  those  cattle  at 
that  time?  (Question  not  answered.  Coun- 
sel for  plaintiff  at  this  time  offers  in  evidence 
this  book,  and  the  same  Is  here  marked  'Ex- 
hibit C  Oounsel  for  tbe  defendant  at  the 
time  objects  as  Incompetent  irrelevant,  and 
immaterial,  and  not  the  best  evidence,  and 
only  a  self-serving  declaration.  Objection 
overruled  by  the  court  to  which  ruling  tbe 
defendant  at  the  time  excepts.)"  The  book 
was  then  submitted  to  the  Jury.  The  memo- 
randa contained  In  tbe  book  appear  In  the 
record.  It  purports  to  be  a  statement  of 
cattie  purchased  at  various  times,  how  paid 
for,  notes  executed,  security  given,  where 
certain  cattle  were  fed,  where  pastured,  the 
number  that  died  each  year,  the  amount  paid 
for  feed  and  for  pasture,  the  number  of 
calves  and  Increase,  the  brands,  marks,  aud 
various  other  matter  not  relevant  to  any  Is- 
sue Involved  in  tbe  trial  of  the  case.  The 
first  date  of  a  transaction  entered  In  the 
book  Is  August  24,  1901,  and  the  last  entry 
Is  dated  September  12,  1902.  This  memo- 
randum does  not  purport  to  be  a  book  of  ac- 
count or  to  contain  items  of  account  widi 
the  bank  or  with  the  elder  Yeoman,  but  Is  a 
record  of  events,  datra,  numbers,  and  marki 
made  by  the  plaintiff  for  bis  own  private 
use,  and  Id  his  own  Interest.  Was  It  error 
to  admit  this  book  In  evidence?  Our  statute 
(Civ.  Code,  S  4574,  Wilson's  Rev.  &  Ann.  St 
1903)  provides:  "Entries  In  books  of  account 
may  be  admitted  In  evidence  when  It  is 
made  to  appear  by  the  oath  of  tbe  person 
who  made  tbe  entries,  that  such  entries  are 
correct  &ud  were  made  at  or  near  the  time 
of  the  transaction  to  which  they  relate,  or 
upon  proof  of  the  hand-writing  of  the  per- 
son who  made  tbe  entries  In  case  of  his 
death  or  absence  from  the  county."  But  this 
section  has  no  application  to  a  book  of  the 
character  admitted  in  evidence  In  this  cause. 
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Tbe  statute  refers  to  "booki  of  account," 
and  refers  to  books  only  wben  they  contain 
chuges  by  me  party  against  tbt  other,  or 
of  dearingB  with  him.  Masters  t.  Harsh,  19 
Neb.  468,  27  N.  W.  438;  Pollard  t.  Turner, 
22  Neb.  M6,  86  N.  W.  182;  Van  Every  t. 
FitEgerald,  21  Neb.  30,  81  N.  W.  204,  68  Am. 
Mep.  BSD.  The  question  as  to  whether  inde- 
peadent  written  memoranda  of  subjects  and 
erents  made  by  one  of  the  parties  t*  an 
action,  and  without  the  knowledge  or  ac- 
quiescence of  the  adverse  party,  pertlnoit 
to  the  issues,  and  made  contemporaneously 
with  their  taking  place,  and  supported  by 
tte  oath  of  the  person  making  them,  are  ad- 
itfSBlble  In  evidence  for  any  other  purpose 
ttMB  to  refresh  tbe  memory  of  the  witness. 
Is  one  upon  which  courts  and  text-writers 
ve  not  harmonioos.  The  Supreme  Court  of 
tbs  United  States  in  Bates  t.  Preble,  161  U. 
8.  149,  14  Eupi  Qt  277.  88  L.  Sd.  108,  bad 
tills  question  under  consideration,  and,  while 
conceding  that  there  were  respectable  ao- 
tboritiee  upon  either  side  of  tbe  proposition, 
and  without  rejecting  tbe  ml^  contented 
Its^  by  declaring  tliat  tbe  court  bad  not 
committed  Itself  on  the  general  rule  tbat 
flncb  memoranda  were  admissible  for  any 
«tber  purpose  than  to  refresh  the  memory 
«f  the  witness.  The  trend  of  adjudications 
•eoms  to  favor  a  more  liberal  appllcatiim  of 
tte  rvle,  and  we  think  It  may  safely  be 
-«ald  that  the  rule  i^on  tikis  qnestltni  is  tbat 
wrltteu  memoranda  made  by  one  in  the 
vecalar  course  «f  baslaeas  tmnsactknu^  and 
made  contemporaneooely  with  their  taking 
places  when  storpertod  by  the  oath  at  the 
person  making  tbem,  are,  when  required  and 
«ued  to  refresh  the  memory  of  tbe  witness, 
admissible  In  ertdence,  and  may  go  to  tbe 
fay,  Bttt  ae  independent  evldenoe  of  tbe 
tacts  tbraeln  stated,  bot  to  supply  the  de- 
Sdent  memory  of  the  witness.  While  some 
•of  tbe  courts  have  even  gone  fartlier,  and 
admitted  the  memorandum  as  Independoit 
proof,  it  has  generally  been  In  cases  wbere  the 
aaemorandnm  was  made  by  one  not  a  party 
the  action,  or  by  one  whose  testimony 
«enia  not  be  obtained  by  reason  of  death  or 
^ber  eaoae.  But  In  any  case,  before  this 
«lasa  of  evidence  can  be  admitted,  It  mnst 
be  shown  by  the  witness  whose  memory  is 
4e  be  refiesbed  Unt  tta6  memorandum  was 
nade  by  falmeelf  at  ttie  time  of  the  trans- 
actton  cMicemIng  which  be  Is  questioned,  or 
ae  soon  thereafter  tliat  it  is  apparent  that 
tbe  transaction  was  fresh  In  bis  mind,  and 
that  be  knew  It  to  be  correct  when  be  made 
tt  If,  then,  after  referring  to  the  memo- 
tanda.  tbe  witness  Is  unable  to  recall  tiie 
Acts  without  tbe  aid  of  tt  It  may  be  intro- 
duced end  read  In  evidence,  not  as  inde- 
pendrat  proo^  but  as  evidence  of  what  the 
witness  testiflcd  from  It.  Abbott's  Trial  Ev- 
idence (2d  Ed.)  pp.  896,  386.  In  tbe  case  nn- 
der  con^eration  tt  may  be  inferred  tbat 
Teoman  made  tbe  entries  In  the  book  faim- 
aelf,  but  tbere  Is  no  evidence  to  that  effect 
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There  Is  no  evidence  that  the  events  or 
transactions  contained  in  tbe  book  were  cor- 
rectly recorded.  There  Is  no  evld^oe  that 
be  knew  them  to  be  correct  at  the  time  tb^ 
wCTe  made,  and  the  evidence  as  to  when  tiiey 
were  made  was  uncertain  and  unaatiafactory. 
He  first  answered  positively  tbat  moat  of 
the  entries  were  made  October  26,  UWl,  and 
again  says  that  they  were  made  at  the  time 
of  the  transaction.  We  think  the  court  err- 
ed In  admitting  this  memorandum.  It  was 
not  comi>etent  until  it  was  made  to  appear  by 
preliminary  and  satisfactory  proof  that  this 
memorandum  was  not  manufactured  for  tbe 
purposes  of  this  trial,  and  tbat  it  was  a  cor- 
rect record  of  events  or  transactions  made 
at  the  time  they  occurred,  and  related  only 
to  tbe  matters  at  Issue  In  tbe  case.  Thaw 
are  matters  recorded  In  this  memorandum  that 
are  not  pertinent  to  tbe  question  of  tlie  own- 
ership of  the  cattle  on  September  4,  1901,  or 
as  to  wbere  they  were  located  at  Hiat  tline, 
nor  to  the  question  as  to  when  and  wbeee 
the  platotiff  obtained  tbe  cattle  be  was  claim- 
ing to  this  action.  In  the  case  of  Bates  v. 
Preble,  supra,  it  was  held  that,  if  a  memOTsm- 
dam  made  In  a  book  contains  other  matter 
which  is  not  proper  for  submlasl«n  to  Ite 
Jury,  the  leaves  containing  tbe  Inadmissible 
■utter  should  not  go  to  the  Jury,  and  that  it 
Ifl  not  Bofflclait  to  direct  the  Jury  not  to  con- 
elder  the  objeetlonabte  matter.  We  would 
suggest  further  tbat  tt  la  queatlonaUe  wbetli* 
ar  tbe  witness  showed  such  a  want  of  recol- 
lection on  tbe  questions  submitted  to  blm  as 
entiUed  him  to  look  to  ai^  memoranda  ftir 
the  purpose  ef  refredilng  bis  memory. 

a%e  next  question  presented  for  our  oon* 
Bideration  Is  tbat  tbe  wife  at  fbe  ^tntlfl 
was  permitted  to  testify  on  behalf  of  her 
husband,  over  tiie  obifectlan  vt  the  defendant 
without  first  showing  that  in  the  matters 
about  which  she  was  offered  aa  a  witness 
she  was  acting  as  ibe  agent  of  her  husband. 
Tbe  cwupetoncy  of  a  wltaeas  Is  one  primari- 
ly and  originally  tor  Ifae  determtoatUm  of  the 
court  and  when  tbe  competency  of  a  wit- 
ness la  objected  to  upon  any  proper  grounds 
tlie  court  should  ordinarily  bear  the  iRi^lmi- 
nary  proof,  and  determine  tbe  competraicy 
of  tbe  witness  befme  pomlttlng  tbe  witness 
to  give  testimony  iqwn  the  merlto  of  tbe  caee. 
But  this  Is  a  matter  of  ordar  of  proof  or  of 
procedure,  and  If,  upon  the  whole  lesttmony, 
it  appears  that  the  witness  was  competoit 
to  testify,  or  to  j^ve  the  testimany  totredn- 
ced,  tfaen  ttawe  te  no  available  emr  oommh- 
ted.  In  this  case  the  wife  was  pmnltied 
to  and  did  testify  without  her  competency 
first  being  shown,  but  it  dearty  appeared 
tbat  in  all  tbe  matters  she  testlied  ooncsming 
she  was  acting  as  agent  for  hv  tanSband. 
and,  ttilB  being  tba  case,  ebe  was  a  compe- 
tent witness,  and.  If  any  error  was  commit- 
ted. It  was  cured. 

On  the  trial  of  the  cause  Ite  deftndant 
requested  tbe  court  to  give  tbe  following  in- 
struction, wblcb  was  refused,  and  eaeeption 
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aarad:  TTbe  Jury  are  lostrncted  tiiat,  If  they 
find  that  A.  J.  Yeoman  bad  possession  or 
control  of  the  cattle  claimed  by  the  plaintiff 
at  tbe  time  plaintiff  says  tbey  were  sold  to 
him  A.  J.  Teoman,  and  that  such  sale,  If 
there  vaa  on^  was  not  accompanied  by  an 
immediate  delivery  and  followed  by  an  actaal 
and  continned  cliange  of  possession  of  the 
cattle,  then  you  most  treat  said  sale  as  frand- 
ulent  and  void  as  against  the  defendant  here- 
in. If  yon  find  that  defendant  was  at  the 
tim'e  of  said  alleged  sale  a  creditor  of  said 
A.  J.  Yeoman."  The  reqaest  for  this  in- 
stmcti(»i  was  based  upon  section  2663,  St 
Okl.  1893,  wbicb  provides:  "Bvery  transfer 
of  personal  property  other  than  a  thing  in 
action  ♦  ♦  •  is  conclusively  preenmed, 
If  made  by  •  person  having  at  the  time  the 
possession  or  control  of  the  property  and 
not  accompanied  by  an  Immediate  delivery 
and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  transfer- 
red, to  be  fraaduleni;  and  therefore  void 
against  those  who  are  his  creditors  while 
he  remains  in  possession,  •  •  •  and 
against  parchasecs  or  incnmbrancers  In  good 
faith  subsequent  to  tbe  transf»."  The  In- 
struction requested  was  properly  refused.  It 
did  not  state  tbe  law  as  applicable  to  the 
particular  facts  Involved.  It  would  have 
been  misleading  and  confusing  to  tbe  Jury. 
The  banlc  was  not  claiming  tbe  cattle  as  a 
creditor  of  A.  J.  Yeoman,  but  as  an  incum- 
brance; and  an  incumbrancer  Is  one  who 
has  a  lien  upon  specific  property.  The  bank 
took  these  cattle  by  virtue  of  a  m'ortgage 
eiecnted  by  A.  J.  Yeoman,  and  it  was  defend- 
ing this  action  upon  the  ground  that  it  secur- 
ed a  lien  upon  these  Q)eciflc  cattle  by  tbe 
execution  of  said  mortgage,  and  tliat  it  had 
the  right  to  take  and  hold  possession  of  tbe 
cattle  for  the  purpose  of  enforcing  the  mort- 
gage lien.  The  rule  as  to  the  rights  of  an 
Incumbrancer  Is  different  from  that  which 
governs  the  rights  of  a  creditor.  If  the  bank 
bad  been  seeking  to  enforce  an  attachment  or 
execution  against  the  cattle,  tbe  instruction 
requested  would  have  l>een  proper;  but  it 
did  not  state  the  law  as  applicable  to  tbe 
theory  upon  which  the  bank  relied.  It  Is 
not  always  the  case  tiiat  an  abstract  pro[>osl- 
tion  of  law,  correct  In  principle,  may  be 
safely  given  to  a  Jury.  The  law  must  be 
correct  as  applied  to  the  particular  facts 
In  issue;  and  in  this  case,  unless  the  bank 
could  show  that  it  was  an  incumbrancer  in 
good  faith  subsequent  to  the  transfer  of  any 
of  the  cattie  in  dispute  from  A.  J.  Yeoman 
to  E.  E.  Yeoman,  and  while  A.  J.  Yeommn  re- 
mained in  possession  of  such  cattle,  then  the 
statute  in  question  would  have  no  applica- 
tion. Tbe  court  gave  the  law  generally  as 
contained  in  the  statute,  but  should  have 
eliminated  tiiat  portion  of  It  wbicb  was  in- 
applicable to  tlw  can  u  made  by  tbe  evi- 
dence. 

It  is  also  contended  that  Yeoman  was 
estopped  from  setting  iv  any  tdalm  to  these 


cattle  as  against  the  bank  npcm  the  grounds 
ttiat  he  and  his  father  had  subsequently 
borrowed  money  from  the  bank  and  rendered 
a  prx^erty  statement  in  wMch  It  appeared 
that  these  cattle  claimed  by  BL  E.  Yeoman 
had  been  mortgaged  to  the  bank  previously 
by  A.  J.  Yeoman,  and  tliat  he  failed  at  ttiat 
time  to  make  any  claim  of  ownerablp.  We 
are  unable  to  see  bow  any  element  of  estop- 
pel enters  into  this  transaction.  There  was 
nothing  loaned  or  no  consideration  passed 
at  that  time  upon  the  strength  of  the  own- 
ership or  status  of  these  cattle.  That  loan 
was  made  and  security  taken  upon  certain 
specific  diattels,  of  which  these  cattle  com- 
posed no  part  Nor  is  the  bank  making  any 
claim  as  a  general  creditor  of  A.  J.  Yeoman. 
As  before  stated,  they  assert  the  right  to 
hold  these  cattle  by  vlrtae  of  a  specific  lien 
created  by  A.  J.  Yeoman,  end  not  by  B.  E. 
Yeoman,  and  they  must  stand  or  fall  by 
this  chattel  mortgage;  and  there  is  no  claim 
that  B.  B.  Yeoman  ever  made  any  statements 
or  representations  to  them  prior  to  the  time 
this  mortgage  was  executed,  and,  so  long 
as  tbe  bank  advanced  nothing  In  this  trans- 
action, or  did  not  change  their  position  to 
their  own  detriment  as  fixed  by  the  mortgage 
under  which  tbey  claim,  tbaaa  Balwequent 
transacti<ms  are  Irrelevant. 

The  real  and  controlling  question  In  this 
case  Ifl,  did  A.  J.  Yeoman  ever  own  any 
of  the  cattie  taken  by  the  bank  from  B.  B. 
Yeoman  under  the  mortgage  executed  by  A. 
J.  Yeoman  on  September  4,  1901  ?  If  he  had 
owned  any  of  the  cattie  prior  to  that  time, 
and  had  or  had  not  sold  or  transferred  them 
to  his  son,  and  they  still  remained  In  his 
pasture  or  on  bis  farm  under  lils  control 
or  In  his  possession  until  the  time  the  bank 
took  the  mortgage,  and  the  bank  had  no  no- 
tice of  any  transfer  to  the  son,  then  it  can 
enforce  its  mortgage  as  against  all  such  cat- 
tie.  Or  if  A.  J.  Yeoman  owned  any  of  the 
cattle  at  the  time  the  mortgage  was  ex»- 
cuted,  and  afterwards  sold  or  transferred 
them  to  his  son,  then'  the  mortgage  will  hold 
all  such  cattle.  But  if  any  of  these  cattle 
were  purchased  by  El  B.  Yeoman  from  othw 
parties,  either  before  or  subsequent  to  the 
execution  of  the  mortgage  under  which  the 
bank  claims,  then  he  should  have  Judgment 
for  the  value  of  any  such  cattie.  The  evi- 
dence and  instructions  should  be  specifically 
confined  to  these  three  propositions,  and  to 
such  Issues  as  Incidentally  arise,  and  the  case 
determined  accordingly. 

There  Is  but  one  other  question  argued 
which  we  need  notice.  It  Is  contended  that 
the  plaintiff  was  permitted  to  testify  as  to 
the  value  of  the  cattie  without  showing  lUs 
qualifications.  We  think  It  sufficiently  ap- 
peared that  he  was  a  farmer  and  stock  deal- 
er, and  was  engaged  In  buying  and  Helling 
cattie,  and  had  been  for  some  time  previous- 
ly. This  made  bim  competent  It  was  not 
a  question  that  required  expert  or  skilled 
knowledge,  but  general  knowledge  and  be 
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possessed  It  sufficiently  xtpon  that  question. 

The  judgment  of  the  district  court  of  Gar- 
field county  la  reversed,  and  cause  remanded, 
vltb  directions  to  grant  a  new  trial,  and  pro- 
ceed In  accordance  with  the  Tlews  herein 
eziHreased.  Berersed  at  the  costs  of  defendr 
ant  In  error.  All  the  Justices  concur,  except 
BEAUCHAMF,  J.,  who  tried  the  case  below, 
not  sitting. 


AIiUDSINA  T.  LONDON  &  L  ft  G.  INS.  00. 
(Supreme  Court  of  Or^n.   Oct  81,  1904.) 

nfSUXAffCI— 0IUTTEL8— HOBTOAOB  CLAVB^ 
WJUTEB. 

1.  Where  a  policy  on  a  stock  of  goods  and 
materials  was  Issued  on  an  oral  application, 
and  DO  informatton  was  requested  or  given  by 
Insured  as  to  a  diattel  mortgage  and  hurored 
did  not  know  that  the  policy  to  be  Issued  con- 
tained a  clause  rendering  the  InBurance  void,  If 
the  property  was  eorered  by  a  chattel  mortgage 
until  after  the  policy  had  been  delivered,  ana  he 
had  paid  the  premium,  such  tacts  constituted  a 
waiver  <^  the  mortgage  clause  by  the  Insurer. 

Appeal  from  Glrcnlt  Court,  Multnomah 
County;  Arthur  L.  Frazer,  Judge. 

Action  by  John  AUeslnn  against  the  Lon- 
don &  Liverpool  ft  Globe  Insurance  Compa- 
ny. From  a  judgment  In  favOT  <Ht  plaintiff, 
defendant  appeals.  Afl3rmed. 

Van  Ness  &  Bedman,  Teal  ft  Minor,  and 
W.  C.  Bristol,  for  appellant  Henry  B.  Mc- 
Ginn, for  resipondent 

BEAN,  J.  This  Is  an  action  on  a  policy 
Issued  by  the  defendant  to  plalntlfT  on  April 
28,  1903,  Insuring  against  loss  or  damage  by 
fire  to  the  amount  of  $2,000,  on  his  stock  of 
umbrellas,  parasols,  and  the  material  used 
in  making  the  same  At  the  time  the  con- 
tract of  Insurance  was  made  the  property 
was  covered  by  a  chattel  mortgage.  The 
policy,  however,  that  defendant  Issued  and 
delivered  to  plalntiflF,  contained  a  printed 
clause  that  it  should  be  void  "if  the  subject 
of  insurance  be  personal  property,  and  be  or 
become  incumbered  by"  a  chattel  mortgage." 
This  policy  was  Issued  upon  an  oral  applica- 
tion, the  agent  of  defendant  making  no  In- 
quiry of  plaintiff  concerning  liens  or  Incum- 
brances on  the  property;  nor  were  any  state- 
ments or  representations  In  reference  there- 
to made  by  the  assured,  and  he  had  no 
knowledge  that  such  information  was  mate- 
rial, or  that  the  policy  to  be  subsequently 
delivered  would  contain  any  provision  In  ref- 
erence tliereto;  or  that,  If  the  defendant 
knew  of  the  mortgage.  It  would  decline  the 
risk.  The  plalntlfT  paid,  and  the  defendant 
received  and  accepted,  the  premium,  and  the 
property  was  destroyed  by  fire  during  the 
life  of  the  policy.  The  only  question  on  this 
appeal  Is  whether,  under  these  circumstan- 
ces, the  defendant  can  defeat  a  recoveiy  on 
the  ground  that  the  policy  issued  by  it  and 
delivered  to  the  plaintiff,  and  for  which  he 
paid,  and  It  acc^ted  and  retained  his  mon- 


ey, was  Invalid  from  the  t>eglnnlng  became 

of  the  mortgage  clause. 

The  decision  of  this  court  in  Arthur  t. 
Palatine  Ins.  Co.,  35  Or.  27,  57  Pac.  62,  76 
Am.  St  Bep.  450,  Is  admittedly  against  the 
defendant's  contention,  but  its  soundness  is 
challenged,  and  we  are  urged  to  overrule  it. 
The  question  Involved  was  examined  In  the 
light  of  the  authorities  at  the  time  the  Ar- 
thur Case  was  decided.  The  court  was  then 
agreed  that  the  rule  therein  announced  Is 
the  better  one;  and,  notwithstanding  the 
able  and  learned  argument  of  coansel  for  the 
defendant,  it  is  not  now  disposed  to  change 
its  view.  The  adjudicated  cases  upon  the 
point  are  conflicting  and  irreconcilable.  16 
Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  936.  By 
flome  courts  it  Is  held  tiiat  th*  policy  of  in- 
surance as  Issued  and  delivered  contains  the 
tMrms  of  the  contract  between  the  parties, 
and  that  force  and  effect  must  be  given  to 
every  clause  and  provision  therein,  even 
though  the  result  may  be  contrary  to  the  in- 
tention of  the  parties  and  render  the  con- 
tract void  from  the  b^rlnnlng.  Counsel  for 
the  defendant.  In  si^port  of  their  contention, 
(Ate  the  following  authorities:  Security,  etc, 
Ins.  Co.  V.  Gober,  60  Oa.  404;  Indiana  Ins. 
Co.  V.  Prlngle,  21  Ind.  App.  559,  52  N.  B. 
821;  Shaffer  v.  MUwankee  Ins.  Co.,  17  Ind. 
App.  205,  46  N.  B.  557;  Crlkelalr  v.  atlzens* 
Ins.  Co.,  168  III.  300,  48  N.  E.  167,  61  Am.  St 
B^.  119;  Dwelling  House  Ins.  Co.  v.  %a- 
ner,  52  111.  App.  S26;  Baldwin  v.  Oerman 
Ins.  Co,  105  Iowa,  879,  76  N.  W.  826;  Oagle 
v.  Ins.  Co..  78  Mo.  App.  216;  Cleaver  v.  Ins. 
Co.,  71  Mich.  414,  89  N.  W.  671,  15  Am.  St 
Bep.  276;  Quinlan  v.  Ins.  Co.,  133  N.  Y.  356, 
81  N.  E.  31,  28  Am.  St  Bep.  845;  Susquehan- 
na Ins.  Co.  v.  Swank,  102  Pa.  17;  Hayes  v. 
United  States  Pire  Ins,  Co.,  132  N.  O.  702, 
44  S.  E.  404;  jEtna  Ins.  Co.  v.  Holcomb,  89 
Tex.  404,  84  S.  W.  915;  Ins.  Oo.  of  North 
America  v.  Wicker,  93  Tex.  390,  65  S.  W. 
740;  Morrison  v.  Home  Ins.  Co.,  69  Tex.  353, 
6  S.  W.  606,  6  Am.  St  Rep.  63;  Gulon  v. 
Phoenix  Ins.  Co.  (Tex,  Civ.  App.)  81  S.  W. 
566;  Curlee  v.  Texas  Home  Ins.  Co.,  73  Sl 
W.  831,  31  Tex.  Civ.  App.  471;  Tyree  v.  Vir- 
ginia F.  ft  M.  Ins.  Co.  (W.  Va.)  46  S.  E.  706; 
Wilcox  V.  Continental  Ins.  Co.,  85  Wis.  193. 
66  N.  W.  188;  Union  Mut.  Ins.  Co.  v.  Mow- 
ry,  96  U.  S.  544,  24  L.  Ed.  674;  Atlas,  etc, 
Co.  V.  New  Zealand  Ins.  Oo.  (C.  C.)  121  Fed. 
929;  New  York  Ins.  Co.  t.  McMaater.  87 
Fed.  63,  30  0.  a  A.  552. 

Of  the  citations  given,  the  only  ones  di- 
rectly in  point  are  those  from  Illinois,  Wis- 
consin, Texas,  and  the  17th  Indiana  Appel- 
late Court  In  the  cases  cited  from  Iowa 
and  the  21st  Indiana  Appellate,  the  courts 
were  construing  policies  containing  a  provi- 
sion requiring  the  assured.  If  the  property 
was  Incumbered,  to  report  that  fact  to  the 
company,  otherwise  the  policy  should  be 
void;  and  It  was  held  that  a  failure  of  the 
agent  to  Inquire  about  incumbrances  did  not 
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erense  the  aisnred  from  complylnc  with  tbU 
elauBe  In  the  contract  The  Illinois  appeal 
case  has  reference  to  the  admission  of  parol 
rrldence  to  show  that,  at  the  time  ef  the  In- 
■nrance,  the  company's  agent  consented  that 
the  asaored  might  thereafter  mortgage  the 
property,  notwithstanding  the  policy  con- 
tained a  stipulation  rendering  the  contract 
v<Ad  tf  the  property  should  become  incum- 
bered without  the  written  consent  of  the 
company.  In  the  cases  from  Missouri  and 
North  Carolina,  the  policies  were  issued  upon 
written  applications  which  did  not  disclose 
an  unsatisfied  mortgage.  The  other  cases  go 
to  the  point  that  an  agent  of  the  company, 
unless  authorized  to  do  so,  cannot  waive  % 
condition  of  the  policy,  and  that  the  insured 
Is  cliarged  with  knowledge  of  the  ctmtents  of 
a  policy  which  has  been  delivered  to  and  ac- 
cepted by  him.  The  courts  In  Nebraska, 
Kestncky,  Montana,  Mississippi,  and  the  In- 
diana, Appellate  Court  have  all  held  that 
when  an  Insurance  company  is&ues  a  policy 
Gorering  mortgaged  property,  without  a  writ- 
ten application,  and  without  making  any  in- 
qoiry  as  to  incnmbrances,  accepts  and  retains 
the  premium,  without  any  statements  or  rep- 
resentations being  made  in  reference  to  in- 
cnmtnauces  by  the  assured,  the  latter  paying 
the  premium  and  accepting  the  policy  in  good 
faith,  not  knowing  that  the  Incumbrance  In 
any  way  affects  the  contract,  or  that  the 
company  Intends  to  Insist  upon  the  mortgage 
danae,  the  company  will  be  held  to  have  ac- 
cepted the  risk,  with  the  liens  and  incum- 
brances tfaoreon,  and  to  that  extent  have 
waived  or  modified  the  printed  terms  in  the 
poUcy.  German  Ins.,  etc.,  Inst  t.  Kline,  44 
Neb.  895,  62  N.  W.  857;  Hanover  Fire  Ins. 
Co.  T.  Bohn,  48  Neb.  743,  67  N.  W.  774,  68 
Am.  8t  Sep.  719;  German  Mut  Ins.  Co.  v. 
Nlewedde,  11  Ind.  App.  624,  39  N.  E.  S34; 
Wright  V.  Fire  Ins.  Co.,  12  Mont  474,  31  Pac. 
67.  19  L.  B.  A.  211;  Queen  Ins.  Co.  v.  Kline, 
32  &  W.  214,  17  Ky.  Law  Rep.  619;  Georgia 
Home  Ins.  Co.  T.  Holmes,  75  Miss.  390.  23 
South.  183,  65  Am.  St  Bep.  611.  The  same 
doctrine  has  been  api^led  by  the  courts  of 
New  York  and  Pennsylvania  to  a  different 
atate  of  facts.  Short  v.  Home  Ins.  Co.,  90 
N.  T.  16,  43  Am.  Rep.  138;  Phil.  Tool  Co.  v. 
B.  A.  Assurance  Co.,  132  Pa.  236,  19  AU.  77, 
19  Am.  St  Rep.  596;  Caldwell  v.  Fire  Ass'n, 
177  Pa.  492,  35  Atl.  612.  The  weight  of  au- 
thority, therefore,  is  not  so  overwhelmingly 
either  way  that  a  court  ought  to  follow  it, 
regardless  of  its  own  opinion  on  the  question. 
We  feel  at  liberty  to  adopt  that  line  of  aa- 
thorltles  which  commends  itself  to  us  as  sup- 
ported by  the  better  reason. 

A  contract  of  insurance,  like  any  other  con- 
tract, must,  of  course,  be  given  force  and  ef- 
fect according  to  its  terms  as  agreed  upon  by 
the  parties,  bat  provisions  in  the  printed 
forms,  Inserted  for  the  benefit  of  the  insurer, 
may  be  waived  by  it  In  special  Instances.  In 
determining^  whether  there  has  been  such  a 
walva",  a  court  should  not  overlook  the  fact 


that  Insurance  poUdea  are  prepared  by  the 
company  for  goiasl  use,  without  reference 
to  particular  cases,  and  contain  divers  and 
sundry  provlalona  and  stipulations  concerning 
different  subjects.  The  contract  Is  not  like 
ordinary  contracts  between  Individuals, 
wherein  every  clause  and  stipulation  Is  con- 
sidered and  agreed  upon  by  the  parties  be* 
fore  the  agreement  is  executed.  A  policy  of 
insurance  Is  prepared  In  the  office  of  the  com- 
pany and  becomes  binding  on  the  assured  be- 
cause It  Is  delivered  to  and  accepted  by  him. 
In  accepting  it  be  has  a  right  to  assume  that 
the  company  does  not  intend  to  insist  upon 
the  printed  clause  therein,  relating  to  incum- 
brances on  the  property,  if  It  makes  no  In- 
quiry of  him  concerning  the  matter,  and  he 
has  made  no  statements  In  reference  thereto, 
and  has  not  been  advised  that  the  question 
was  at  all  material.  The  preparatton  and  Is- 
suance of  the  policy  la  the  act  of  the  com- 
pany, and  If,  in  pursuance  of  a  previous 
agreement  to  Insure,  It  issues  and  delivers 
a  policy  purporting  to  covet;  loss  or  damages 
by  fire,  and  accepts  and  receives  the  money 
of  the  Insured,  without  making  any  inquiry 
of  him  as  to  Incnmbrances,  or  without  ad- 
vising him  of  the  effect  on  his  contract  ot  an 
Incumbrance^  It  la  receiving  and  accepting 
his  money  under  circumstances  bnt  little 
short  of  false  pretenses.  If  the  contract  Is 
void  from  the  beginning,  and  never  In  fact 
had  any  force  or  validity,  because  of  a  pro- 
vision Inserted  therein  by  It  without  the 
knowledge  of  the  assured,  rendering  it  v<^d 
if  the  property  is  Incumbered.  In  such  a 
case  the  company  would  not  only  wrongfully 
receive  and  accept  the  money  of  the  Insured, 
but  would  mislead  him  Into  the  belief  that 
his  property  was  Insured,  when  In  fiict  it 
was  not  thus  deceiving  a  party  bonesUy 
seeking  and  paying  for  insurance.  The  con- 
sistent and  logical  result  of  aacb  a  portion 
is  that  an  Insurance  company  may  orally 
negotiate  with  a  property  owner  to  Insure 
his  property,  and,  after  Investigating  the  con- 
dition of  the. property  so  far  as  It  may  see 
fit  agree  to  Issue  a  policy  thereon,  without 
any  vrrltten  application  or  statement  of  the 
assured,  relying  on  Its  own  knowledge  of  the 
situation,  receive  and  accept  the  premium, 
frame  and  deliver  to  the  Insured  a  policy 
which  Is  invalid  from  Its  inception,  and 
which  In  no  manner  effectuates  the  purpose 
which  the  partlea  had  In  view,  or  which  the 
company  promised  and  agreed  to  accomplish, 
and  toe  which  It  received  and  accepted  the 
money  of  the  assured.  Such  a  conclndon 
would  be  to  Impute  to  an  Insurance  company 
a  fraudulent  Intent  to  wrong  and  deceive  the 
Insured  by  Issuing  and  delivering  a  policy 
not  binding  as  a  contract  of  Insurance,  al- 
though It  received  and  accepted  the  premium 
therefor,  knowing  that  the  Insured  believed 
the  contract  valid.  We  are  unwilling  tc 
adopt  a  view  which  leads  to  such  results  and 
which  the  facts  do  not  warrant 
The  judgment  la  a£Srmed. 
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CULVER  r.  RAKDLB. 
(Sapnme  Gonrt  of  Oregon.   Oct.  8},  1904.) 

BEPLEVIN— BIIX  Ot  BklX  AB  MOBTQAQK— VAUD- 
ITV~  ISSUES  AND  PROOF  —  INBTBUCTlONa  — 
DAMAGES  —  JUffnCBB'  COUBT8  —  APPBAL— IH- 
TBKBST. 

1.  Under  B.  9e  C  Oomp.  I  S8,  providing  dntt 
DO  action  shall  abate  by  the  death  or  disabiUtr 
of  a  part;,  or  by  tronsxer  of  any  interest,  if  the 
cause  of  action  aarrin  or  continae,  and  that, 
in  casp  of  death  or  oth«  diaablUty,  tkt  court 
may  within  a  year  allow  the  actkMo  to  bt  con- 
tinued by  or  against  his  personal  representatiTss 
or  saccessor  in  interest,  the  substitution  of  a 
party  after  judgment,  except  in  the  case  of  death 
or  disability,  is  not  necessary  to  the  prosecution 
or  defense  of  an  appeal. 

2.  Where,  after  replevin  before  a  Justice  to 
recover  certain  property,  It  was  seized  by  an 
office  under  an  execution  in  favor  of  plamtitf 
in  the  replevin  salt  against  the  alleged  owner, 
but  defendant  did  not  voluntarily  surrender  pas' 
session  to  the  oQicer,  he  was  not  deprived  of 
his  interest  in  the  property,  so  as  to  preclnde 
his  rf^t  to  appeal  from  a  subeeqnent  Jndgmeat 
of  the  justice  in  favor  of  plaintiff. 

a  B.  &  C.  Comp.  I  BS36,  provides  that,  -on 
breadi  of  condition  of  any  chattel  mortgage,  the 
mortgagee  shall  be  entitled  to  Immadiato  pos- 
session, and,  if  his  demand  tbarttat  shall  be 
denied,  be  may  recover  the  possession  in  claim 
and  delivery.  Held,  that  a  chattel  mortgagee 
after  breach  of  condition  could  maintain  claim 
and  delivery  under  an  allegation  of  absolnte 
own«rsUp. 

4.  Where  plaintiff  In  claim  and  deliver;  to  re- 
cover certain  chattels  claimed  under  a  bill  of 
sale,  Hie  fact  that  defendant  admitted  the  execu- 
tion of  snefa  bill  of  sale  did  not  preclude  him 
from  attacking  it  as  fraudulent  and  intended  as 
a  mortage,  and  Improperl;  executed  to  operate 
as  such. 

a.  Where  a  bill  of  sale  of  personal  property 
was  intended  as  a  mortgage,  but  was  net  execut- 
ed, witnessed,  and  aenunrledged  as  a  convey- 
ance of  real  property,  ss  required  by  B.  &  C. 
Comp.  i  5G30,  it  was  invalid. 

6.  An  instructioQ  that,  if  the  Instrument  un- 
der which  plaintiff  claimed  was  intended  as  a 
mortgage,  the  Jury  should  so  find,  was  not  fa- 
tall;  ambiguous  by  reason  of  the  fact  that  it 
was  Impossible  to  say  whether  they  were  retir- 
ed to  make  a  ^>ecia]  finding,  or  whether  they 
should  find  for  plaintiff  or  defendant. 

7.  YMiere  defendant  constable  seised  certain 
goods  under  an  attachment  to  satisfy  any  Judg- 
ment that  B.  might  recover  in  «  justice  court 
against  It.,  the  alleged  owner,  the  subsequent 
application  of  the  property  to  the  payment  of 
such  a  judgment  abrogated  defendant's  right 
in  replevin  to  a  return  of  the  goods  or  to  a  re- 
covery of  their  value,  and  a  fndRment  for  de- 
fendant in  the  replevin  suit  brought  b;  a  claim- 
ant of  the  property  should  have  limited  defend- 
ant's recover;  to  costo  and  expenses  Incurred. 

Appeal  from  Glrcnit  Court;  JoBepblneConn- 
ty;  H.  K.  Hanna,  Judge. 

Action  by  Alice  B.  ColTer  against  John 
Randle.  From  a  judgment  In  favor  of  de- 
fendant, plaiotlfT  appeals.  Reversed. 

This  action  was  instltnted  In  the  county 
court  of  Josephine  county  by  Alice  H.  Cul- 
ver against  John  Handle  to  recover  posses- 
sion of  certain  household  goods,  furniture, 
crockery,  and  glassware,  table  linen,  etc.,  or 
the  sum  of  |325,  the  alleged  value  thereof, 
in  case  possession  could  not  be  secured,  the 
complaint  being  In  the  usual  form.  The 
answer  denied  the  material  allegations  of 
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tbe  complaint,  and  avsrred  tliat  on  Decon- 
ber  1,  1902,  one  C.  F.  LAmson  was  tbe  owner 
and  in  possession  of  such  property,  and,  be- 
ing Indebted  to  H.  C.  Bobzlen,  tbe  latt« 
commenced  an  action  against  him  In  the 
Justice's  court  of  Grant's  Pass  district  to 
recover  $117.81,  the  som  so  due,  and,  a  writ 
of  attactament  having  been  lasaed  therein, 
the  defendant,  as  constable,  in  pursuance 
thereof  seised  the  goods  In  question  as  tbe 
property  of  Lamson.  For  a  further  defense, 
it  la  alleged  that  prior  to  such  seizure  Lam- 
son executed  a  bill  of  sale  of  the  goods  to 
plaintiff  herein,  but  ttie  pretended  transfer 
was  without  consideration,  and  made  with 
Intent  to  delay  and  defraud  his  creditors, 
and  that  after  executing  tbe  instrument,  and 
nutil  tbe  gooda  were  so  seised,  he  waa  In 
posseasion  and  had  full  control  thereof.  The 
reply  denied  tbe  allegations  of  new  matter 
In  the  answer,  and  averred  that  on  Movnn- 
ber  26,  1902,  Lamson  was  Indebted  to  plain- 
tiff In  tbe  ram  of  9900,  In  part  payment  of 
which  he  sold  and  delivered  to  her  the  per- 
sona] property  In  controversy  for  (325,  which 
sum  she  credited  on  his  aeconmt;  talcing  and 
holding  the  exclusive  possession  of  the  pri^lh 
erty  until  December  1,  1902,  when  It  was 
aeiaed  by  the  defendant  A  trial  waa  had 
In  the  county  court,  and  a  Jodgment  noAex- 
ed  for  plainttff  January  2,  1908,  as  prayed 
f<H>  In  her  complaint,  from  which  the  defend- 
ant on  the  foUowtng  day  appealed  to  the  dr- 
cnlt  court  for  that  county.  Prior  to  tbe 
trial  of  tbe  cause,  however,  plaintiff  Ued  In 
the  latter  court  a  siq)plemental  complaint, 
alleging  that  abe  caused  an  execution  to  be 
Issued  on  her  Judgment,  In  pnivuauce  ot 
which  tbe  ^rffi  of  such  county  on  Jan- 
nary  3,  1003,  took  the  property  in  question 
from  tbe  defendant  and  dellvmd  It  to  her; 
that  tiiereafter,  but  on  tbe  same  day.  Bob- 
glen,  who  had  secured  a  judgment  In  the 
Justice's  court  against  Uimson,  caused  an 
execution  to  be  Issued  thereon.  In  obedience 
to  which  Ernest  Lister,  a  deputy  sheriff, 
assisted  by  Bobzlen  and  others.  Immediately 
took  such  property,  by  breaking  and  enter- 
ing the  premises  where  it  was  beld  by  h^, 
carried  It  away,  and  converted  it  to  their 
own  use;  that  on  January  3,  1903,  she  com- 
menced an  action  In  the  drcnlt  court  for  that 
county  against  Lister,  Bobzien,  and  others 
to  recover  damages  resulting  from  their  tres- 
pass, which  cause  was  then  pending — and 
praying  that  tiie  defendant's  appeal  be  dis- 
missed. The  answer  to  such  complaint,  aft- 
er denying  the  material  allegations  thereof, 
av»^  that  on  January  3,  19(»,  Lister,  by 
virtue  of  plalntlfTs  execution,  took  the  prop- 
erty from  defendant,  and  that,  since  the 
supplemental  complaint  was  filed,  plaintlfTs 
action  against  Lister  and  others  bad  been 
tried,  and  judgment  rendered  therein  In  her 
favor.  The  plaintiff's  counsel  thereiqmn  mov- 
ed tbe  court  for  judgment  on  the  plead- 
ings on  the  ground  that  the  answer  to  the 
supplemental  complaint  did  not  constltnte 


Digitized  by 


Ok9 


OUIiVEB  T.  BANDLB. 


a  dtfoiM,  ana  tlm  disclosed  tbat  sbe  wu 
enttUed  to  tbe  relief  demanded.  The  mo- 
tikm  was  oTeimled,  and,  tbe  appeal  baring 
been  ttied.  Judgment  wu  lendered  tor  the 
defendant  berein,  to  the  effect  that  he  re- 
«OTer  from  plaintiff  the  property  described  in 
ttie  complaint,  or  tbe  sum  of  $325,  the  value 
thereof ,  and  she  appeals  to  this  court 

H.  D.  Norton,  for.  appellant  Robert  O. 
Smtth,  for  respondent 

MOORB.  a  J.  (aftnr  stating  the  fkcta). 
It  Sb  contended  plalntUTa  couDsel  that 
the  property  In  question  taaTlns  beat  taken 
from  th^  client,  Jannary  8,  1908,  by  Lis- 
'ter,  bla  aetaire  Ihweof  deprived  defendant 
of  all  right  thereto,  Inclndlng  his  interest 
in  the  appeal,  in  refusing  to  dismiss  which 
the  trial  court  erred.  It  Is  argued  that  Bot>* 
xlm  was  tbe  prlnc^U  and  tbe  defendant 
nnd  Lister  were  his  respectiTe  agents;  Uiat 
the  selection  of  tiie  lattw  to  enforce  the  writ 
of  flsecution  ditcbafged  the  former,  ^prired 
Um  of  all  rJglit  to  recover  tlie  possession 
of  tbe  property  or  the  value  thereof;  and 
that,  in  fiUilng  to  mbstltnte  Lister  as  a  par 
1y.  tlie  appeal  sbonld  liave  been  dismissed. 

Onr  statute  ^SKsrlblng  the  parties  entitled 
to  continue  the  prosecution  or  defense  of 
causes  Is  as  follows:  *^o  action  shall  abate 
hy  tbe  death,  marriage,  er  other  disability 
of  a  party,  or  by  the  transfer  of  any  Intw- 
«st  ther^  if  tbe  cause  of  action  survive 
or  continue.   In  the  case  of  the  death,  mar- 
riage, or  othOT  disability  of  a  jurty,  the 
conrt  may,  at  any  time  wiQiln  one  year 
thmaftn;  on  motion,  allow  tbe  action  to 
be  contlnned  by  or  agaUiBt  bis  p»Bonal  rep- 
resentatives M  successor  in  Interest"  B.  ft 
C  Gomp.  i  3S,  In  construing  this  section, 
Desdy,  J.,  in  Blliott  v.  Teal,  fi  8awy..249. 
Fed.  Cas.  No.  •4,886,  held  that  It  aboUsbed 
the  ccMumon-law  rule  that  an  action  abated 
by  the  terminatlmi  or  transfw  of  the  plain- 
tiff's Interest  In  the  subject-matter  pendente 
litSk  and  that  the  suit  having  been  com- 
menced by  the  real  party  In  intoest,  might 
be  prosecuted  to  final  judgment  In  his  own 
nsme,  notwitbBtandlng  a  transfer  of  his  in- 
terest ther^  pending  tbe  litigation.   In  re- 
ferring to  that  case  in  Herrlam  v.  Victory 
Mining  Co..  87  Or.  821,  56  Pac.  76,  68  Pac.  87, 
«1  Fac  907,  it  was  Intimated  that  the  right 
of  an  aasl^iee  of  the  subject-matter  of  an 
action  to  be  substituted  as  a  party  during 
the  Iltlgatlini  was  doubtful.   In  Long  v. 
Thnnpson,  34  Or.  369,  66  Pac.  978,  it  was 
beld  tbat  tbe  death  of  a  party  pending  a  re- 
view of  tiie  proceedings  did  not  abate  the 
tppeal,  notwithstanding  an  ai^llcation  for  a 
snbstltntlon  vras  not  made  within  the  time 
^aicilbed.  In  California,  under  a  statute 
providing  that;  In  ease  of  any  transfer  of 
Interest  in  a  caus^  the  action  may  l>e  oon- 
tlBued  in  the  name  of  tbe  original  party, 
<ff       court  may  allow  tbe  person  to  whom 
the  transfer  Is  made  to  be  substituted  in 


the  action  or  proceeding,"  It  was  ruled 
tbat  the  assignment  Msntlonod,  which  neces- 
sitated a  BubeUtutka  of  «.  party,  related 
to  a.  change  nt  Interest  In  tbe  subJec^mat- 
ter  made  before  the  entiy  of  the  Judgment 
In  the  action.  Anerson  t.  HcWhlxtw.  128 
Cal.  268,  60  Fac  774.  In  those  states  In 
which  the  role  prevails  that  an  enpealable 
int«est  must  exist  at  ttie  time  tbe  appeal 
is  taken.  It  Is  genenUy  held  that,  if  a 
par^  disposes  of  ell  Ills  Interest  In  the 
subject-mattw  befinre  seeing  to  review  tiie 
Judgmmt  or  decree^  his  right  to  an  appeal 
therebom  Is  lost  8  Bnc.  P.  ft  Fr.  167.  If 
such  a  rale  ira»  In  force  in  this  state,  mo- 
tions to  dioniss  appeali^  based  on  the  as- 
signment <xC  an  Interest  In  tbe  subject-mat- 
ter, woidd  probably  Involve  the  qnesthm 
as  to  whether  the  tnmsf^  was  made  be- 
fne  or  after  the  notice  of  appeal  was  glren 

served,  and  the  Jnrisdictton  of  the 
pellato  court  might  be  made  to  depend,  not 
on  an  infection  of  ttw  transcript,  but  on 
the  cmslderatlon  of  evidence  as  disclosed 
by  ex  parte  affidavits,  fio,  too,  a  party  to 
an  appesl  mlsht  insist  iqion  or  oppose  the 
nbstltutlCHi  €t  an  adverse  party.  Just  as 
It  conduced  to  ax  militated  against  bis 
advantage;  and.  If  tbe  assignment  of  an 
Interest  In  tlie  subject-matter  pending  an 
ai^al  snven^d  tbe  right  of  the  assignor 
or  the  assignee  to  review  the  Judgment  or 
decree^  the  fact  of  the  transfer.  If  alleged 
or  deided,  might  also  distend  upon  the  pre- 
ponderance of  evidence,  and  result  in  de- 
laying tbe  trial  of  causes  on  appeal.  Oon- 
sldering  tbe  possible  consequence  that  might 
result  from  a  change  of  appellants  or  re- 
spondents, tbe  snbstltiitian  of  a  party  atta 
tiie  rendition  «t  a  Judgment  or  a  decree,  ax- 
c^t  In  the  case  of  death  or  dlsabiUty,  is 
not.  in  our  opinion,  necessary  to  tiie  prose- 
cutton  or  defrase  of  an  appeal,  where  a 
statute  like  ours  regulating  the  procedure 
does  not  in  express  terms  command  socb 
change. 

It  may  well  be  doubted,  however,  if  the  de- 
fMdanfs  authority  to  continue  the  appeal 
waa  at  aU  impaired  by  the  seixure  of  tbe 
property  tmder  the  executiai  Issued  on  Bob- 
alen's  Judgment  tor  tbe  issue  in  replevin 
is  the  right  to  the  possession  of  the  property 
at  the  time '  the  action  was  commenced. 
Oobbey,  Sep.  (2d  Bd.)  |  970.  If  by  a  pro- 
ceeding in  invltum  ttie  satistaction  of  an 
execution  precludes  the  review  of  the  Judg- 
ment on  which  it  is  based,  a  party  might 
thus  be  unjustiy  deprived  of  tbe  right  of  an 
^K»eal  In  all  cases  of  Judgmenta  or  decrees 
given  in  actions  or  suite  upon  contracts, 
notwithstanding  an  undertaking  may  tiave 
been  given  for  a  stay  of  proceedings.  B.  ft 
C.  Comp.  I  652.  In  order  to  Justify  tbe  dis- 
missal of  an  appeal  on  tbe  ground  tbat  the 
litigation  is  settled  In  obedience  to  the 
court's  order,  the  fact  must  be  clear  and 
conclusive  tbat  tbe  compliance  therewith 
was  voluntary  and  with  a  view  to  ite  sat- 
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IsfactloD.  Piano  Mfg.  Go.  t.  Resef,  69  Wis. 
246,  B4  N.  W.  85.  The  blU  of  exceptions 
does  not  diBclose  that  the  defendant  freely 
surrendered  the  possession  of  the  proper^ 
to  the  sheriff,  and  hence  we  conclude  no 
error  was  committed  In  refusing  to  dismiss 
the  appeal. 

It  Is  contended  by  plalntUTs  counsel  that 
ths  court  erred  In  admitting  over  thdr  ob- 
jection and  exception  testimony  tending  to 
show  that  the  bill  of  sale  executed  by  Lam- 
son  to  plalntlS  was  Intended  as  a  mortgage; 
and,  an  exception  havlDg  been  taken  to  the 
following  part  of  the  court's  chai^,  it  Is 
also  maintained  that  an  error  was  committed 
In  giving  It:  "You  are  further  Instructed 
that  If  yon  believe  by  the  evidence  that 
the  bill  of  sale  was  not  intended  as  a  bill 
of  sale  or  conveyance  by  Lamson,  but  was 
Intended  as  a  mortgage  for  a  debt  owing 
by  Lamson  to  plaintiff,  then,  In  this  con- 
nection, the  Instnuuent  which  purported  to 
be  a  bill  <tf  sale  was  for  the  purpose  of 
this  cause  a  mortgage  or  deed  of  trust; 
bnt  the  instrument  was  defective  by  rea- 
son of  the  fact  that  it  was  not  executed  as 
the  law  prescribes,  and  if  yoa  believe  from 
the  ervldence  that  the  said  instrument  was 
Intended  as  a  deed  of  trust,  or  a  mort- 
gage as  security  for  a  debt,  you  should  so 
find.  In  reading  this  instruction  I  have 
said,  *but  the  Instrument  was  defective  for 
the  reason  that  It  was  not  executed  as  the 
law  of  this  state  prescribes';  that  Is,  if  it 
was  Intended  as  a  mwtgage.  It  la  defective, 
but,  If  It  was  Intended  as  a  bill  of  sale, 
and  was  a  bill  of  sak^  then  it  was  not  de- 
fective." 

It  Is  argued  that  the  answer  having  ad- 
mitted that  Lamson  executed  a  bill  of  sale 
to  plaintiff,  and  alleged  that  the  pretended 
transfer  of  the  property  was  without  con- 
sideration and  traudulent,  the  testimony  bo 
objected  to,  and  the  Instruction  based  there- 
on, were  without  the  Issues,  and  prejudicial 
to  plaintiff's  rights.  The  role  Is  settled  in 
this  state  that  a  chattel  mortgage  la  a  con- 
ditional sale  of  personal  property,  and  after 
breach  of  its  terms  a  mor^agee  has  such  a 
qualified  right  to  the  property  as  to  enable 
him,  under  an  all^ation  of  absolate  owners 
ship,  to  maintoin  an  action  of  claim  and  de- 
livery for  its  possession.  B.  &  0.  Comp.  i 
6636;  Moorhouse  v.  Donaca,  14  Or.  430.  13 
Fac:  112;  Reinsteln  t.  Roberts,  84  Or.  87,  66 
Fac.  90,  76  Am,  St.  Rep.  664;  Hayes  t. 
Stephens,  88  Or.  612.  63  Fac.  760,  64  Fac. 
319.  If  an  action  of  replevin  can  be  sus- 
tained under  an  averment  of  absolute  owner- 
ship, ivhen  plaintiff's  right  to  the  property 
sought  to  be  recovered  is  evidenced  by  and 
depends  upon  a  chattel  mortgage.  In  which 
there  has  been  a  breach  of  conditions,  we 
see  no  reason  why  a  d^ndant  in  such  ac- 
tion, having  admitted  in  his  answer  the  ex- 
"^tlon  of  a  bill  of  sale  of  goods  and  chat- 
and  allied  that  it  was  void  as  to  the 
tets  of  the  vendor*  may  not,  with  equal 


reason,  show  on  the  trial  tiiat  the  Instm- 
ment  was  intended  as  security  for  the  pay- 
ment of  a  debt  or  the  performance  of  an 
obligation.  If,  after  filing  an  answer  In  an 
action  of  replevin,  the  defendant  discovers 
that  a  bill  of  sale  attacked  as  fraudulent 
was  Intended  as  a  mortgage,  be  ought  to  be 
permitted  to  prove  that  fac^  if  by  doing  so 
it  would  promote  Justice  and  defeat  the 
plaintlfTs  recovery,  for,  as  the  right  to 
amend  a  pleading  rests  in  the  sound  discre- 
tion of  the  trial  court,  it  would  follow  that 
if  a  defendant  was  obliged  to  apply  for  leave 
to  rectify  a  mistake  or  to  correct  bis  want 
of  knowledge,  and  was  not  permitted  to  do 
so,  he  would  be  deprived  of  a  valuable  right 
to  his  prejudice.  The  testimony  so  objected 
to  was,  In  our  opinion,  admissible. 

The  statute  prescribing  the  manner  in 
which  a  conditional  sale  of  personal  prc^r- 
ty  as  security  must  be  signed,  sealed,  and 
delivered  is  as  follows:  "Any  chattel  mort- 
gage, deed  of  trust,  conveyance,  or  other 
Instrument  of  writing  intended  to  operate 
as  a  mortgage  of  personal  property  alone, 
or  with  real  property,  shall  be  executed, 
witaessed  and  acknowledged,  or  certified, 
or  proved,  In  the  same  manner  as  conv^- 
ances  of  real  property."  B.  &  C.  Ckimp.  | 
6630.  In  the  case  at  bar  the  bill  of  sale. 
If  intended  as  a  mortgage,  is  not  acknowl- 
edged, certified,  or  proved  as  a  conv^ance 
of  real  estate,  and  that  part  of  the  courtfs 
charge  excepted  to  oorrectiy  states  the  law 
In  relation  to  the  execution  of  the  writing. 

The  instruction  challenged  tells  the  Jury, 
If  it  should  appear  to  them  that  the  Instra- 
ment  was  Intended  aa  a  mortgage,  tbey 
should  so  find.  It  is  Impoaslble  to  say 
whether  they  were  required  to  make  spedai 
findings,  or  whether  or  not  they  should  find 
for  (he  plaintiff  or  the  defendant  As  no  re- 
quest seems  to  have  been  made  curing  the 
ambiguity,  which  we  do  not  consider  fatal, 
no  error  was  committed  In  giving  the  instruc- 
tion in  question. 

The  bill  ot  exceptions  does  not  purport  to 
contain  all  the  testimony  Introduced  at  the 
trial,  nor  all  the  Instructions  given.  If  It 
be  assumed  that  possession  under  the  chattel 
mortgage  Imported  such  notice  to  interested 
parties  as  to  cure  the  defect  in  Its  execu- 
tion, that  fact  is  not  dlsdosed  by  the  tran- 
script, nor  does  It  appear  therefrom  that  the 
court  was  requested  to  charge  tiie  Jury  in 
relation  thereto. 

It  will  be  remembered  that  the  Judgment 
tffougbt  up  for  review  by  this  appeal  awards 
to  the  defendant  the  recovery  from  plain- 
tiff of  the  personal  property  described  in 
the  complaint  or  the  sum  ot  f326,  the  value 
thereof,  notwithstanding  the  goods  were  tak- 
en from  her  January  S,  190S,  by  Lister,  and 
never  returned.  To  enforce  this  Judgment 
strictiy  would  not  only  deprive  plaintiff  of 
her  alleged  ownership  of  the  pn^)ert7  and 
of  the  r^bt  to  Ite  possession,  but  also  com- 
pel her  to  pay  Its  valn^  a  mere  statement 
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of  whicb  demonstrates  the  apparent  injus- 
tice of  Biicli  determination.  As  tbe  defend- 
ant's seizure  of  the  goods  under  the  writ 
of  attachment  was  to  satisfy  any  Jadgment 
tbst  Bobzlen  might  secure  In  the  Justice's 
court  against  Lamson,  tbe  subsequent  ap- 
plication of  the  property  by  Lister  in  pay- 
ment of  such  Judgment  abrogated  the  de- 
fendant's right  to  a  return  of  the  goods,  or 
to  a  recovery  of  their  value.  The  issue  tried 
vas  the  right  of  possession  of  the  proper^ 
December  1,  1902,  when  it  was  attached, 
and,  as  the  Jury  found  for  tbe  defendant 
thereon,  the  Judgment  should  have  been  in 
his  favor  for  only  the  costs  and  expenses  In- 
curred. 

The  Judgment  will  therefore  be  reversed 
and  tbe  cause  remanded,  with  directions  to 
^ve  Judgment  in  accoidance  wlfii  the  views 
herein  expressed. 


KBOLL  at  al.  v.  COAOH. 
rSnpnnw  Court  of  Oregon.  Oct.  81,  1901) 
nmn  pubouass — aohtct  —  tuud— ntuum 

EX  lULKFICIO— BQITrrT  JTTBISDIOTIOIV— 8TAT- 
UTB  OP  FRAUDS— SSTOPPBL. 

1.  Bvidenos  in  a  suit  to  have  defendant  de- 
dared  a  trustee  for  plaintifb  to  the  extent  of  a 
certain  interest  in  land  held  sufficient  to  sustain 
a  Sndinx  that  plaintiffs  were  ^oint  purchasers 
with  defendant,  under  an  option  obtained  by 
him,  of  said  land,  and  not  purchase  rs  directly 
from  him  of  an  interest  therem. 

2L  Defendant,  havinc  an  option  to  purchase 
land,  a  warranty  deea  of  whlcli  was  deposited 
in  escrow  to  be  delivered  to  bim  on  payment 
of  the  agreed  price,  agreed  to  let  plaintiffs  in  un- 
der the  option,  they  to  become  purchasers  with 
him  on  the  same  terms  as  himself,  and  to  furnish 
three-quarters  of  the  purchase  price,  which  he 
represented  was  $10  an  acre,  whereas  it  was 
only  ^  per  acre,  a  warranty  deed  of  a  three- 
fourtlis  Interest  to  be  made  by  htm  to  them  on 
receipt  of  the  deed  in  escrow;  all  of  which  was 
done.  Held,  that  defendant  was,  in  effect,  plain- 
tiffs* agent  m  the  transaction,  aod  by  reason  of 
his  bad  faith  became  their  trustee  ex  maleflcio 
of  such  proportion  of  the  remaining  one-fourth 
as  was  purcDased  with  their  money. 

3.  Where  defendant,  acting  for  himself  and 
plaintltb  In  the  purchase  of  land,  they  to  fur- 
nish three-fourths  and  he  one-fourth  of  the  pur- 
chase price,  and  to  have  Interests  in  the  same 
proportion,  misrepresents  the  purchase  price  so 
that  they  furnish  more  than  their  proportion 
thereof,  ttiey  are  not  limited  to  a  remedy  at 
law  for  damages,  but  equity  has  jurisdiction. 

4.  The  case  of  a  trust  ex  maleficio  in  land  Is 
not  within  the  statute  of  frauds. 

5.  Plaintiffs  are  not  estopped  to  assert  their 
equities  against  defendant  because  of  his  fraud, 
in  a  purchase  of  land  for  their  joint  interest,  in 
representioK  the  purchase  price  to  be  $10  an 
acre  when  it  was  only  $S  an  acre,  though,  after 
discovery  of  the  fraud,  they  repaid  to  the  ven- 
dor part  of  the  purchase  money  to  which  he 
was  entitled,  but  which  he  had  returned  because 
of  a  mistake  in  an  estimate  of  tbe  number  of 
acres  in  the  tract 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Suit  by  William  Eroll  and  another  against 
William  Coach.  Decree  for  plalntilfs.  De> 
fendaot  appeals.  Affirmed. 

B.  B.  Watson  and  A.  M.  Crawford,  for  i^^ 
pellont.   Wirt  Minor,  fbr  respondenti. 


WOLVERTON,  J.  This  Is  virtually  a  suit 
to  have  the  defendant  declared  a  trustee  for 
plaintiffs  to  the  extent  of  tbree-slxteentbs 
undivided  interest  in  9,716.67  acres  of  tim- 
bered land  in  Coos  coimty.  Or.,  to  the  undi- 
vided fourth  of  which  tract  defendant  holds 
the  legal  title.  Some  time  prior  to  June  17, 
1902,  the  defendant  procured  an  option  to 
purchase  the  land  from  the  original  owners, 
who,  in  pursuance  thereof,  deposited  their 
deeds  of  grant  to  him  in  escrow  with  the 
First  National  Bank  of  Portland,  Or.,  the 
same  to  be  delivered  to  him  upon  condition 
of  his  paying  to  the  bank  for  the  owners  tbe 
agreed  price  at  which  defendant  held  the 
option.  Being  so  drcnmBtanced,  he  repre- 
sented to  plaintiffs — ^more  particularly  to 
Kroll,  the  principal  actor  In  behalf  of  plain- 
tiffs— that  he  had  secured  an  option  on  about 
10,000  acres  of  land  at  $10  per  acre,  which 
was  the  price  he  was  to  pay  the  owners,  and 
that  It  could  not  be  purcliased  for  less;  that 
the  deal  had  l>een  held  up  for  several  months 
on  account  of  another  option  having  been 
secured  in  the  meantime  upon  a  part  of  the 
tract;  that  he  bad  previously  Interested 
some  people  in  Houghton,  Mich.,  in  the  mat- 
ter, and  that  they  decided  It  would  be  well 
to  have  the  deeds  all  made  to  one  party  and 
sent  to  tbe  Houghton  bank  (or  payment  when 
such  party  coald  deed  to  the  others  what- 
ever interest  they  took,  or  he  could  deed  di- 
rect to  a  company  should  they  organize  one; 
that  he  was  compelled  to  await  the  expira- 
tion of  the  Intervening  option,  but  that  lat- 
terly, finding  it  bad  expired,  be  bad  wired 
his  agent  in  Oregon  to  dose  the  deal,  have 
the  deeds  made  to  him.  and  send  them  on  to 
the  bank  at  Houghton  fbr  payment,  and  that 
he  was  then  ready  to  dose  the  matter  up. 
and  prt^KMsed  to  plaintiffs  that  they  toke 
an  interest  with  him  In  tbe  purchase,  as  they 
being  lumbermen  would  relieve  blm  of  some 
responsibility  in  arranging  tbe  matter;  that 
he  would  toke  a  fourth  interest  himself,  and 
pay  the  purchase  price  therefor,  and  that 
th^  would  get  th^  Interest  at  the  same 
figure  per  acre  as  he  would  obtain  his; 
that  there  would  be  no  commission  or  bonus 
to  himself  or  any  one  else;  that  all  he  would 
require  was  that  they  should  share  with  him, 
according  to  their  interest,  in  his  traveling 
expenses  and  tbe  expense  of  examining  the 
lands,  which  would  fall  below  f 1,000,  and 
also  that  tbey  should  pay  in  the  same  pro- 
portion a  fee  of  $S00  he  had  agreed  to  pay  his 
attorney,  Hr.  Crawford,  for  examining  tbe 
title;  whereupon  plaintiffs  agreed  to  take 
a  three-fourths  taiterest  Jointly  with  him, 
Sparrow  taking  a  cme-half  interest  and  Kroll 
a  fourth,  upon  the  terms  proposed,  the  sev- 
OTiI  parties  to  pay  the  purchase  price  in 
proportion  to  their  respective  intereste,  plain- 
tiffs to  reimburse  defendant  for  the  ex- 
penses be  Incurred  and  pay  the  fee  fbr  exam- 
ining the  title  In  like  proirartlon. 

This  exposition  of  the  und«standlng  or 
agreement  la  amply  supirarted  by  the  testi- 
mony of  Kroll,  which  Is  anbstontlally  corrobo- 
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rated  hj  tiiat  of  Sparrow,  Rice,  Mesnier,  and 
Arthur  H.,  son  of  William,  Kroll.  Kroll 
testldes.  In  anbstance:  That  Ooach  told  blm 
he  had  talked  with  Sparrow  about  the  land, 
who  Bald  to  let  witness  know  about  It  when 
he  got  in  shape  to  purchase,  and  hence  he 
had  wired  witness.  That  Coach  thrai  stated 
that  be  would  like  Sparrow  and  witness  to 
Join  in  the  pnrdiase,  as  they  were  lumber- 
men, and  would  take  some  reep<HisibIllty  off 
of  blm  In  arrangln;  the  matter;  and  that  he 
had  bought  the  lands  directly  from  the  own- 
ers, and  not  through  an  agent  or  commission 
man.  That  be  further  said  to  wltneM:  "Now, 
Kroll,  tf  you  and  Sparrow  want  to  Join  me 
In  this  purchase,  I  will  let  you  in  on  the 
ground  floor.  The  purchase  price  of  tbe 
property  Is  ten  dollars  per  acre,  and  yoa  can 
have  an  interest  at  that  price  and  I  will 
take  one-fourth  myself.  Whoever  Joins  me 
wUI  get  their  Interest  at'  the  same  price  I 
get  mine;  and  we  will  all  fare  alike."  That 
he  further  said  to  witness  that  there  was  no 
commission  or  bonus  to  himself  or  anybody 
else.  That  he  had  not  added  anything  to  the 
price  of  the  land  to  cover  his  personal  ei.- 
pemes,  and  that  those  Joining  him  could 
Jointly  reimburse  him  according  to  their 
interests.  That  he  might  not  be  able  to  get 
the  deeds  sent  to  Michigan  for  paym^t,  as 
one  fellow  had  refused  to  let  his  go.  That 
he  bad  the  matter  up  by  wire,  and  that,  if 
the  deeds  did  not  arrive  soon,  he  would  have 
to  go  to  Oregon  again,  and  wanted  to  know 
how  soon  witness  could  give  him  an  answer. 
Kroll  further  testiflee  that  he  went  to  Lan- 
Bisg,  Mich.,  saw  Sparrow,  and  on  June  20tii 
wired  Coach:  "Have  arranged  for  three- 
quarters  toitereet  tf  satisfactory.  Can  go 
West  with  you  early  next  week;"  to  which 
Coach  replied:  "All  right.  Try  to  arrange 
to  go  as  soon  as  possible;"  that  when  wit- 
ness next  saw  Ooach  he  told  him  he  would 
take  a  fourth  intwest  and  Sparrow  one-half, 
and  witness  would  go  to  Oregon  with  him, 
he  having  stated  that  the  deed  bad  not  ar- 
rived; Uiat  Coach  said  he  would  take  one- 
fourth  Interest  himself;  that  having  con- 
cluded to  go  to  Oregon,  Coach  said  be  would 
buy  a  draft  for  $25,000  to  pay  for  his  In- 
terest and  advised  witneas  to  do  the  sazne; 
that  witness  bought  a  draft  on  New  York  for 
S25,000.  started  f6r  Oregm  on  tbe  26tb  of 
June,  met  Coadi  in  Duluth  on  the  26th,  and 
both  arrived  in  Portland  on  the  29tli;  that 
on  their  arrival  tfa^  were  informed  that  tbe 
deeds  to  Coach  were  In  the  First  National 
Bank  of  that  city;  that  witness  examined  the 
abstract,  and  was  Informed  by  Coach  that 
the  purchase  had  to  be  closed  on  that  or  the 
following  day;  that  witness  requested  a 
we^'s  extmslon  of  time  In  which  to  ex- 
amine the  land,  but  that  CoaA  refnaed  to 
give  it;  that  on  July  lat,  having  flnlshed  ex- 
amining the  abstraets,  Uiey  went  In  tb»  after- 
noon to  the  hank,  and  that  wltDess  there  paid 
over  to  Coach,  by  draft  on  New  YoiIe,  $SO,000, 
to  pay  for  ^;>«rrow*8  oiie>half  Interest  and 
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$25,000  for  hU  fourth  Interest;  that  a  little 
later  the  deed  for  his  and  Sparrow*s  re- 
spective interests  executed  by  Coach  was 
handed  to  blm.  together  with  a  rebate  on 
the  amount  paid,  Intending  to  reduce  the 
price  of  the  tract  to  correspond  with  the  ex- 
act number  of  acres  covered  by  the  deed,  be- 
ing lees  than  10,000,  at  $10  per  acre,  the 
amount  retained  being  $48,148.80  of  Spar- 
row's draft  and  $24,074.40  of  witness'  draft; 
that  subsequently  it  was  ascertained  that 
8S.97  acres  had  been  omitted  from  the  esti- 
mate, three-fourths  of  the  value  of  which  at 
$10  per  acre  witness  agreed  to  pay  to  Mr. 
Crawford,  and  which  was  subsequently  paid 
through  the  I]rm  of  Cotton,  Teal  &  Minor,  of 
Portland,  being  $429.86  in  Sparrow's  behalf 
and  $214.03  In  his  own;  that  within  a  week, 
and  before  making  the  payment  to  Crawford, 
witness  ascertained  that  Coach  bad  paid  not 
to  exceed  $8  per  acre  for  the  land  in  ques- 
tion; that  before  finally  closing  the  arrange- 
ment Coach  stated  to  witness  In  Portland, 
Or.,  that  there  was  to  be  no  buius  or  com- 
mission to  himself  or  any  one  else,  and  tb&t, 
if  witness  and  Sparrow  paid  their  money, 
ttiey  would  get  their  Interest  at  the  same 
price  per  acre  that  he  got  his;  that  CoatA 
said  be  was  sure  the  land  could  not  be  pur- 
chased for  less  than  $10  an  acre,  and  that 
the  final  agreement  was  that  plaintiffs  should 
purchase  Jointly  with  Ooach.  who  should 
take  a  quarter  interest.  Sparrow  a  half  In- 
terest, and  witness  a  quarter,  and  that  they 
should  own  the  land  Jointly;  that  It  waa  far- 
ther understood  that  they  should  pay  Mr. 
Crawford  $500  for  his  services  in  examining 
the  title,  which  was  subsequently  done.  It 
is  also  shown  that  plaintiffs  relied  vpoa 
Coach's  representations  as  to  the  purchase 
price  he  was  to  pay  for  tbe  land,  and  were 
deceived  and  misled  thereby. 

The  defendant  strenuously  controverts  this 
testimony  and  the  foregoing  rendition  of  the 
agreement  in  all  essential  particulars,  and 
claims  that  he  sold  three-fourtlu  Interest  In 
this  land  directly  to  Kroll  and  Sparrow  at 
$10  per  acre,  the  sale  having  no  reference  to 
the  price  he  was  paying  tbe  holders.  In 
this  view  he  Is  corroborated  hut  sUgbtly,  no 
one  but  himself  pretending  to  testify  to  th^ 
terms  of  such  an  arrangement  between  tahn 
and  Kroll  as  finally  concluded.  He  admits, 
however,  that  the  real  price  he  agreed  to  pay 
the  original  holders  tor  the  land  was  coacetf- 
ed  from  plaintiffs,  nor  were  they  aUe  to  as- 
certain the  truth  about  It  until  Kroll  went  In 
person  to  some  of  the  vendors,  recelTlag.  ei- 
ther misleading  or  evaslTe  answers  to  mil  In- 
quiries he  made  of  defendant  or  those  sctbv 
for  blm.  The  deed  encuted  by  defendant  to 
plaintiffs  was  In  form  a  warranty,  Kroll  re- 
fusing a  quitclaim;  but  plaintiffs'  money 
was  used  to  pay  for  part  of  the  Interest  tiiat 
defendant  obtained,  be  paying  tbe  balance. 
This  Is  as  fsr  as  It  la  necessary  to  tate  note 
of  the  testimony  adduced.  Its  trend  hting 
fairly  indicated  by  the  rteumd  given,  and  Its- 
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cmmilatlTe  effbct  eoiutnliw  ns  to  llie  new  i 
ttwt  plalntlffi^  OTldence  Is  17  a  strong  pre- 
pondeiaace  entitled  to  tbe  greater  weight. 
The  first  and  most  vital  question  preBented, 
namely,  whetber  plalutUb  wen  pnrcbasors 
from  defendant,  or  tbe  tbree  were  porcbae- 
ers  from  tbe  oilcfaial  bolden,  tbe  defendant 
acting  as  tbe  agent  of  plalutUh  In  ttie  tran»- 
action,  la  tiiiaefore  solTed  in  fa-rw  of  tiie  lat 
ter  poiitton.  Tbe  defmdant  bad  not  ttic  legal 
title  to  tbe  land,  or  any  part  of  11;  bvton  tbe 
ccHisIderatlon  was  paid  to  tlie  original  botO- 
ers.  Tbe  deeds  nmniag  to  bim  wwe  dapo^ 
ed  In  escrow  awaiting  tbe  paymrat  of  tbe 
emddenitian  before  tlieir  deUrary,  and  it  tt 
well  understood  that  Boch  deeds  did  not  be- 
come dBeetlTe  to  conrey  the  title  until  tii* 
condition  npoa  wbdch  thoy  were  deposited 
waa  foimied.  Defendant  simply  bad  wbat 
he  aptly  cbaracterlaed  as  an  option  to  pur- 
chase, and,  having  second.  It,  he  dealt  witb 
plalntlfla  as  though  tbey  were  purchasing 
with  blm  under  the  optSaOf  tbe  three  to  l>e- 
oome  jaiat  purdtaaers  ot  tbe  property  for 
the  consideratton  that  be  rqiresented  be  was 
paying  to  the  boldeis;  In  other  words,  using 
bis  eipresslTB  langaage,  i^alntUCi  were  to  be 
"let  In  on  tbe  flronnd  floor" — that  is,  were  to 
come  Into  tbe  povchase  upon  the  same  terms 
and  conditions  that  he  had  made  witb  tbe 
holdras — with,  tbe  farther  proviso,  only,  that 
they  were  to  reimburse  him  according  to 
their  pfoportioQ  for  bis  expenses  incurred  In 
traveling  and  examining  tbe  property  and 
'the  fee  that  be  agreed  to  pay  to  Mr.  Craw- 
ford fsr  examining  tbe  title.  It  Is  palpably 
Incoailatent  wltii  Uils  understanding  that 
plalntUfs  aheold  [my  more  for  tbe  lands  than 
tbe  defendant  was  to  pay  the  original  hold- 
ers tberefor  nnder  bis  optltm,  fbr,  if  they  did, 
they  would  not  secure  tbe  same  advantages 
to  which  he  waa  eatitied.  Tl>elr  interests, 
therefor^  would  cost  them  more  tban  the  de- 
fendant's Interest  wouW  cost  him.  The  de- 
fendant; wttbout  doubt,  not  only  concealed 
from  plalntUfe  the  real  purchase  price,  hut 
purposely  misrepresented  to  them  that  he 
was  paying  to  tbe  holders  $10  per  acre,  this 
seeming  necessary  to  him  tn  order  to  induce 
plalntlflb  to  Join  with  Mm  in  the  purchase 
under  bin  option.  This  waa  a  fraud  upon  the 
plalntUb.  Fair  dealing  su^ests  that.  If 
they  wen  to  have  all  tbe  advantages  of  a 
purchase  nnd«r  bis  option,  defendant  should 
have  fnlly  disclosed  to  tiiem  tbe  real  pur- 
chase price,  and  the  fact  that  he  concealed 
and  misrepresented  It  to  them  affords  con- 
vincing proof  of  plaintiffs*  theory  as  to  tlie 
aKKement  between  them  and  the  defendant, 
▼Is.,  that  thay  were  to  be  1st  in  under  de- 
fendanifs  agreMuent  with  tt»  original  hold* 
eiSL 

The  decree  at  the  trial  court  directed  that 
plaintiffs  pay  to  defendant  $500  to  reimburse 
him  tor  bis  eipsnaes  and  the  outlay  Incident 
to  the  punAase  of  the  property,  and,  upon 
snch  payment  being  made,  that  defendant 
convey  to  plaintiff  Sparrow  one-eighth  and  to 


1  KroU  one-slzteentti  Interest  In  the  entire 
tract;  otherwise  that  the  decree  stind  as 
and  for  sntdi  conveyance.  It  will  be  noted 
that  the  amount  actually  paid  as  Indicated 
by  tbe  tesUraony  does  not  equal  the  purchase 
price  ot  a  flfteen-tixteenths  interest  of  tbe 
tract  at  fS  per  acre,  but  it  was  so  Intended, 
and  tot  all  iwactlcal  purposes  it  stands  In 
that  proportion  to  tiie  wbole;  the  difference 
being  levoi  dollars  and  sonw  odd  cents,, 
whicdt  most  be  attributed  to  an  error  in  cal- 
cnlatton.  It  Is  to  reverse  this  decree  that  the 
appeal  Is  prosecuted. 

In  the  legal  aspect  of  the  case,  tbe  de- 
fendant aaium^  a  relation  of  truat  and 
confldence  toward  plaintiffs.  His  posltloa 
w«s  snch  that  he  bad  ndnsive  knowle^ 
of  snbslatlng  conditions  affecting  the  venture 
that  he  pn^osed,  and  tha  plaintiffs  were 
depoadent  entirely  upon  his  representationa, 
and  relied  opon  them.  In  effect,  he  acted 
as  their  agent;  as  well  as  for  himself,  in 
negotiating  and  consummating  the  purehasa 
ttam  the  original  holderB  of  tbe  land  to 
which  they  subseqcently  acquired  the  title 
In  tbeir  own  rl^t  Such  a  relation  eai>ri9ed 
upon  tbe  defendant  absolute  good  faith  toward 
tbe  plaintiffs,  and  he  waa  in  doty  bound,  in 
law  as  w)ril  as  In  ethics,  to  disclose  to  bis 
prlBdpals  all  tile  knowledge  attending  tha 
transaction  that  he  possessed.  If  be  bad 
been,  dealing  with  tiiem  at  arm's  length,  as 
Ua  theory  ot  the  case  would  Imply— that  la, 
if  he  bad  hem  selling  to  them,  Instead  of 
buying  for  thefli~-the  duty  would  have  been 
othowlae.  But  he  was  not  He  occupied 
tbe  positkni  of  negotiating  a  Joint  purcbase 
for  the  three,  including  the  plaintiffs  and 
himself,  and  plaintiffs  were  entitied  to  all 
the  advanteges  Jointly  with  him  that  he 
contracted  for  under  bis  option  with  the 
(niglnat  holders.  Acowdlng  to  bis  repre* 
sentatloaB,  they  were  securing  all  such  ad- 
vantages In  the  oact  proportion  that  he 
was  aecnrtng  them,  and,  acting  upon  such 
repreaentatloDs,  tiie  purchase  waa  ccmsum- 
mated.  It  developed  later,  however,  tiiat  he 
knowingly  misled  them  as  to  a  mal»rlal  fact 
tn  tbe  transactltm— «ne  that  would  have  In- 
fluenced th«n  to  act  dlflferently.  In  all  prob- 
ability, If  tlxt^  had  known  of  the  true  con- 
ditiott.  The  act  was  in  palpable  fraud  of 
the  i^alntiffa*  rights,  and,  as  defendant  thus 
secured  an  advantage  he  could  not  otber- 
wlsa  have  obtained,  be  has  through  decep- 
tion possessed  himself  of  tbe  plainttffB* 
money  to  the  extent  of  $3  per  acn  tor  three- 
fourths  ot  tbe  tnc^  which  be  applied  to- 
ward the  parcbase  of  his  own  undivided 
ane-fo«vtfa  interest;  and  In  this  be  must  he 
hdd  to  the  accounteblllty  of  a  trustee  ex 
maleBdo.  Tbe  authorities  are  ample  In  sup- 
port of  tUa  view.  Wright  t.  Smith,  23  N. 
3.  Bq.  108;  McNutt  V.  Dlx,  SB  UiCh.  828,  41 
N.  W.  212,  10  L.  B.  A.  660;  Ehig  T.  Wise, 
4S  Cal.  62S;  Wlllink  r.  Taoderveer,  1  Barb. 
689.  Agency  li  a  fiduciary  relation,  which 
Is  on*  of  trust  and  crafldenc^  and  "the  same 
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obMrvBtioiu  apply,**  says  Mr.  Perry  la  bis 
work  on  Trusts  (toI.  1  14Ui  Ed.]  |  206),  "as 
to  other  relatfona  of  trust  and  confldence.'* 
He  fnrtber  observes:  "No  person  whose  duty 
to  anotber  is  Inconsistent  witb  taking  an  ab- 
solute title  to  blmself  will  be  permitted  to 
purchase  for  blmself^  for  no  one  can  hold 
a  benefit  acquired  by  fraud  or  a  breach  of 
his  duty.  All  the  knowledge  €t  the  ag^t 
belongs  to  the  principal  for  whom  he  acta, 
and.  If  the  agent  use  It  for  his  own  benefit, 
he  will  become  a  trustee  for  his  principal." 
Wltii  reference  to  the  same  subject  Mr. 
Beach  says:  *^la  is'  a  fiduciary  relation, 
and  the  principle  of  equity  by  which  the  re- 
lations of  a  trustee  to  his  beneficiary  is  gov- 
emed  apply  to  the  relation  of  an  agent  to  his 
principal.  It  Is  well  settled  tiiat  any  per- 
son sustaining  a  fiduciary  relation  toward  an- 
other In  regard  to  property  Is  bound  to  make 
use  of  all  the  knowledge,  to  Improve  all  the 
opportunities,  to  exercise  all  the  powers  and 
rights  of  every  description  tbat  he  has  de- 
rived from  his  fiduciary  portion,  or  has 
acquired  by  means  of  it,  tat  the  ben^t  of 
hlB  cestui  que  trust  And  on  the  same  prin- 
dple  he  may  not  avail  himself  of  these  ad- 
vantages to  promote  his  own  interest  The 
rule  is  Infiextble  that  In  every  case  in  which 
a  person  is  either  actively  or  constructively 
an  agent  for  others,  all  the  profits  and  emohi'« 
ments  secured  by  him  In  the  business  inure 
to  the  benefit  of  the  employer."  1  Beach, 
Trusts  &  Trustees,  I  192.  As  to  the  UabiH- 
ty  of  an  agent  to  account  and  the  extent  to 
which  he  is  required  to  render  up  bis  gains 
and  the  emoluments  secured  through  the  re- 
lationship, the  court  say  in  North  Pacific  R. 
Co.  v.  Kindred  (O.  C.)  M  Fed.  77,  80:  "If 
an  agent  shall  make  any  profits  In  the  course 
of  bis  agency  by  any  concealed  arrangement, 
either  in  buying  or  selling,  or  oth»  trans- 
actions  on  account  of  the  principal,  such 
profits  will  belong  «cluaiv^  to  the  lat- 
ter." To  the  like  effect  Is  the  language  of 
Mr.  Mechem.  He  says:  "It  may  be  stated 
as  a  general  rule  tbat  the  agent  la  bound 
to  account  to  his  principal  for  all  money  and 
property  which  may  come  into  his  hands  dur- 
ing and  by  virtue  of  the  agency.  This  rule 
embraces  not  only  snch  money  and  prop- 
erty as  may  be  received  directly  from  the 
principal,  but  also  that  which  comes  Into 
the  agent's  hands  as  the  result  of  bis  agency. 
As  has  been  seen  In  a  previous  section,  to 
the  principal  belong  all  profits  and  advan- 
tages made  by  the  agent  beyond  lawful  com- 
pensation, whether  such  profit  or  advantage 
be  the  fruit  of  the  performance  or  the  tIo- 
latlon  of  the  agent's  duty,  or  whether  they 
are  the  result  of  transactlonH  within  or  be- 
yond the  scope  of  his  authority,  provided  the 
actfi  from  which  Oiey  accrue  were  assumed 
to  be  done  in  the  behalf  and  for  the  benefit 
of  the  principal.*'  Mechem,  Agency,  |  522. 
The  defendant's  position,  therefore^  being 
one  of  trust  and  confidence  in  his  relation  to 
plaintiffs  with  reference  to  the  transaction 
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under  consldentlon,  he  can  make  no  profit 
ftam  his  bad  faith  In  deceiving  and  mislead- 
ing the  plaintiffs,  and  thus  acqulrlog  and  In' 
vesting  their  funds,  as  to  which,  or  the  pro- 
ceeds arising  therefrom,  the  law  charges 
him  as  trustee  by  constroctton  arising  ex 
malefitdo.  Nor  can  he  be  permitted  to  «i]oy 
the  benefits  thus  acquired  which  belong  to 
his  principals,  and  a  court  of  equity  will 
adjtut  them  accordingly.  Mr.  Fomeroy  says: 
"In  general,  wherever  the  legal  title  to  prop- 
erty, real  or  personal,  has  been  obtained 
tfarcv^  actual  fraod,  mlarqiresentatlona, 
concealments,  *  *  *  or  through  any  oth- 
er similar  mrans,  or  under  any  other  similar 
drcumstances  which  mder  It  unconsden- 
tious  for  the  bolder  of  the  legal  title  to  re- 
tain and  enjoy  the  ben^dal  Interest,  equity 
Impresses  a  constructive  trust  on  the  prop- 
erty thus  acquired  In  favor  of  the  <nie  who 
Is  truly  and  equitably  entitled  to  the  sam^ 
although  be  may  never,  perhaps,  have  bad 
any  legal  Interest  therein.  •  •  *  The 
forms  and  varieties  of  these  trusts,  wblch 
are  termed  ex  malefido  or  ex  delicto,  are 
practically  wltiiiout  limit  The  principle  la 
applied  wherever  It  Is  necessary  for  the  ob- 
taining of  complete  justice,  although  the  law 
may  also  give  the  remedy  ot  damages 
against  the  wrongdoer."  2  Fomeroy,  Bq. 
Jnr.  (2d  Ed.)  |  1068.  So,  with  Mr.  Perry: 
"If  a  person  obtains  tbe  legal  title  to  prop- 
erty by  such  arts  or  acts  or  drcumstances  of 
drcumventlon.  Imposition,  or  fraud,  or  If  he 
obtains  It  by  virtue  of  a  confidential  rela- 
tion and  infinence  under  such  drcnnwtancee 
that  he  ought  not  according  to  tbe  rales  of 
equity  and  good  consdence  as  administered 
In  chancery,  to  hold  and  mjoy  the  beneU- 
dal  Interest  of  the  property,  courts  of  equity, 
In  order  to  administer  complete  justice  be- 
tween the  parties,  will  raise  a  trust  by  con- 
struction out  of  snch  drcumstances  or  re- 
lations; and  this  trust  they  will  fasten  upon 
the  conscience  of  the  offending  party,  and  will 
convert  him  Into  a  trustee  of  the  legal  title, 
and  order  him  to  hold  it,  or  to  execute  the 
trust  in  such  manner  as  to  protect  the  rights 
of  the  defrauded  party  and  promote  the  safe- 
ty and  interests  of  society.  Snch  trusts 
are  called  constructive  trusts.  They  dlffn- 
from  other  trusts  in  that  they  are  not  within 
the  intentioQ  or  contemplation  of  the  parties 
at  the  time  the  contract  is  made  from  which 
they  are  construed  by  tbe  court .  but  are 
thrust  upon  a  party  contrary  to  his  Inten- 
tion and  against  his  consent"  1  Perry.  Trusts 
(4th  Ed.)  I  166.  "In  snch  cases,"  says  Mr. 
Blspham,  **the  interference  of  courts  of 
equity  is  called  into  play  by  fraud  as  a  dis- 
tinct head  of  jurisdiction  t  and  the  complain- 
ant*B  right  to  relief  Is  based  upon  that 
ground,  the  defendant  being  treated  as  a 
trustee  merely  for  the  purpose  of  vroridng 
out  the  equity  of  the  complainant"  Blsp- 
ham, Prin.  Eq.  (4th  Ed.)  I  91.  The  doctrine 
la  well  settled,  and  Is  enundated  by  this 
court  in  Parrlsh  r.  Parrlsb,  S3  Or.  486^  &1 
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Pac.  352.    From  these  principlea  H  follows 
Irresistibly  that  the  trial  court  was  right 
when  It  charged  the  def«idaiit,  as  a  trtutee 
for  the  plaintiffs,  with  an  nndivlded  three- 
sixteenths  of  the  tract,  or  three-foarths  <st 
the  fourth  Interest  to  which  be  took  the 
title  In  his  own  name.   At  the  risk  of  a  pos- 
sible restatement  of  the  case  In  part,  we 
may  say  the  transaction  amoonts  to  this: 
Upon  the  defendant's  representations,  plain- 
tilfs  purchased,  InTestlng  in  these  lands  to 
the  extent  of  a  three-fonrths  Interest;  btit 
In  reiillty,  taking  Into  account  the  actual 
valne  paid  for  them,  they  Invested  to  the 
extent  of  a  flftem-slxteenths  of  the  whole.  | 
la  other  words,  Instead  of  pnrchaslng  with 
plaintiffs*  money  a  three-fonrtha  interest; 
defendant  ptu^hased  a  flfteen-slxteenths  in-  ! 
terest,  and  took  the  title  to  a  three-sixteenths  | 
ia  hlB  own  name.   Thas  the  defendant  has  | 
secured  a  benefit  accruing  to  himself  with  j 
the  funds  of  plaintiffs,  and  being  so  secured  | 
through  his  own  mala  fides  he  ou^t  not  to  i 
be  permitted  to  retain  It  To  put  the  ease  < 
In  a  clearer  light:   Suppose  defendant  bad 
represented  to  plaintiffs  that  for  the  sum  ob- 
tained he  could  purchase  for  them  a  dis- 
tinct tract  of  land,. say,  750  acres,  but  that  j 
In  reality  he  purchased  with  the  money  an-  \ 
other  tract,  consisting  of  187^  acres,  taking  ; 
the  title  to  this  latter  In  his  own  name,  : 
would  it  be  contended  that  defendant  could  j 
retain  the  fruits  of  his  own  misrepresenta-  I 
tlon,  although  plaintiffs  had  obtained  what  \ 
they  were  led  to  believe  and  actually  thought 
they  were  getting?   That  the  parties  were  j 
dealing  with  undivided  and  not  segregated  ! 
Interests  can  make  no  practical  difference 
as  to  the  legal  effect  of  the  transaction.  In 
either  event  defendant  has  procured  some- 
thlng  with  plaintiffs'  money  that  he  Is  not 
entitled  to  have  or  retain,  and  it  le  distorted 
logic  to  say  that  the  plaintiffs  are  entitled  i 
to  damages,  but  not  to  the  land  which  their  \ 
money  has  purchased.    If  the  land  '  were  I 
worth  much  less  than  the  purchase  price, 
d^endant  might  be  contending  that  the  land, 
and  not  damages,  was  the  only  relief  to 
which  they  were  entitled.   But,  legally,  they 
are  entitled  to  either  remedy,  according  to 
their  own  choosing.   Defendant  came  by 
tbeir  money  fraudulently,  and  has  Invested 
it  In  property.    Plaintiffs  may  now  eltlier 
ratify  the  purchase  and  accept  the  property, 
or  recover  damages   for  the  defendant's 
fraudulent  practices  whereby  he  obtained 
their  funds. 

This  solves  also  the  question  made  by  de- 
fendant that  plaintiffs  are  without  relief 
In  equity  because  they  have  an  adequate  rem- 
edy at  law.  The  defendant  has  fraudulently 
procured  and  misappropriated  funds  of  plain- 
tiffs, which  plaintiffs  may  follow  Into  what- 
soever form  they  may  have  assumed,  and 
recover  them  in  their  changed  and  trans- 
formet^  condition.  This,  together  with  the 
fact  of  fraud,  or  the  mala  fides  of  the  fldoda- 
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ry,-  accords  to  equity  coneozr»1;  if  not  ex- 
clusive, Jurisdiction  In  the  premises  for  their 
rdlet 

Nor  can  the  objection  avail  the  defendant 
that  the  amount  paid  by  plalntUfs  In  Its  pur- 
chasing value  la  not  resolvable  Into  an  aliquot 
part  of  the  tract  of  land  purchased,  as,  ac- 
cording to  tiie  intention  of  the  parties  In 
making  the  estimate  of  payments^  It  is,  on 
the  contrary,  exactly  so  resolvable.  The  sim- 
ple demonstration  is  that  three-fourths  of 
the  tract  at  $10  per  acre  equals  flfteen-slx- 
teenths of  the  tract  at  $8  per  acre,  and  this 
is  what  the  money  advanced  to  defendant 
paid  for.  In  further  support  of  these  prin- 
ciples, see  Barger  v.  Barger,  30  Or.  268,  47 
Pac.  702.  Furthermore^  the  case  Is  not  with- 
in the  statute  of  foandii,  arising,  aa  It  does, 
ex  maleficio,  requiring  some  note  or  memo- 
randum of  the  transaction  to  be  In  writing. 
Parrlsh  v.  Parrlsb,  supra. 

Another  question  ui^ed  Is  that  plaintiffs 
are  estopped  to  insist  upon  their  equities  on 
the  ground  that  they  paid  to  defendant  part 
of  the  purchase  price  after  they  discovered 
the  fraud.  The  fact  iB>  as  the  testimony 
shows,  that  plaintiffs  paid  the  whole  of  the 
purchase  price  by  checks  In  the  first  In- 
stance, and  by  mistake  In  estimate  more 
money  was  returned  to  plaintltCs  than  they 
were  entitled  to.  Upon  discovery  of  this 
mistake  Kroll  agreed  to  repay  the  deficit  to 
Mr.  Crawford,  and  under  this  arrangement 
the  subsequent  payments  spoken  of  were 
made.  Such  subsequent  payments,  It  seems 
to  us,  were  not  tantamount  to  a  ratification 
of  the  fraud  perpetrated  by  defendant  upon 
plaintiffs.  The  original  agreement  had  been 
fully  consummated,  and  what  remained  to  be 
done  was  merely  Incident  to  the  mistake  of 
the  parties  In  making  the  estimate;  the  final 
promise  to  Mr.  Crawford  being  for  the  bene- 
fit of  the  owners,  and  not  of  the  defendant. 
Having  fulfilled  this  promise.  It  could  not 
from  any  conceivable  equitable  consideration, 
operate  to  estop  plaintiffs  from  Insisting  upon 
their  rights  as  against  defendant 

Again,  It  Is  insisted  that  the  Insistence  up- 
on and  acceptance  of  a  warranty  deed  by 
plaintiffs  from  defendant  concluded  the  par- 
ties as  to  the  respective  Interests  in  the 
land  to  which  they  w»e  entitled.  It  must 
be  understood,  however,  that  this  deed  was 
executed  and  accepted  under  the  shadow  of 
defendant's  fraudulent  representations;  hence 
the  form  of  the  conveyance  could  have  no 
weight  In  determining  the  rights  of  the  par^ 
ties,  except  that  It  afforded  an  Incident  pos- 
sibly, to  show  that  plaintiffs  were  purchas- 
ers direct  from  defendant  But  this,  we  are 
satisfied,  was  not  the  case.  'Hie  defendant 
was  to  receive  warranties  from  the  owners, 
and,  to  make  the  chain  of  title  uttlfarm, 
plaintiffs  required  a  warranty  also.  Virtual- 
ly, this  is  all  there  is  in  the  incident,  and 
has  no  preclusive  bearing  In  the  case  as  to 
eltlier  party. 
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Having  disposed  of  an  tiie  qnectlons  pre- 
sented favorably  to  tbe  respondents,  tlie  de- 
cree of  the  court  below  wlU  be  affirmed,  and 
such  will  be  the  ordev  of  tMa  court 


ORUMBINB  et  sL  T.  RETNOLDa 

(Supreme  Court  of  Wyoming.    Nov.  14,  1004.) 

COHDmoMAI.  SALES— CO  NTEACT—FAXLUBB  TO 
rajB— HOTICB— BANK  BUPTCT— BE- 
FLBVXN— BVI DENCI. 

L  Rer.  St.  1880,  S  2837,  provides  that  no  con- 
ditional sale  shall  be  valid  asaiUBt  any  purchas- 
er or  judgment  creditor  of  the  vendee  or  lessee  in 
possession  without  notice,  unless  the  contract, 
with  an  affidavit  of  the  vendor,  shall  be  filed 
with  the  county  clerk,  and  that  all  such  Bales 
shall  cease  to  be  valid  against  purchasers  in 
good  faith  or  judgment  or  attaching  creditors 
without  notice,  after  one  year  from  such  sale, 
in  the  absence  of  the  filing  of  another  affidavit. 
Held,  that  where,  in  a  suit  by  a  conditional  ven- 
dor to  recover  proiwrty  sold  under  an  unfiled 
conditional  sale,  it  appeared  that  the  vendee 
was  bankrapt,  bat  tJiere  was  no  evidence  either 
that  his  trustee  or  any  creditor  of  the  vendee 
n-as  without  notice  of  the  conditions  of  the  con- 
tract, it  was  no  defense  that  the  same  was  not 
filed,  notwithstanding  the  bankruptcy  proceed- 
ings operated  as  an  attadiment  in  favor  of  the 
bankmpt's  ereditors. 

Error  to  District  Court,  Albany  Ootinly; 
Charles  W.  Bramel,  Judge. 

Action  by  Allan  D.  F.  Reynold  against  BlI 
Cmmrine  and  another.  From  a  judgment 
lu  favor  of  plaintiff,  defendants  bring  error. 
Affirmed. 

N.  E.  Corthell,  for  plaintifTs  in  error.  H. 
V.  S.  Groesbeck,  for -defendant  in  error. 

POTTER,  J.  This  Is  a  suit  In  replevin. 
The  chattels  In  controversy,  consisting  of  a 
typewriter  and  table,  liad  been  delivered  by 
tbs  then  owner,  the  plaintiff  below  and  de- 
fendant in  error  here,  Into  the  possession  of 
one  A.  E.  Miller,  under  a  written  contract  of 
sale  providing  for  monthly  payments,  and 
that  until  final  payment  of  the  purchase  price 
the  title  should  remain  in  the  vendor,  and 
that.  If  required,  the  property  should  be 
restored  to  the  vendor's  possession  in  the 
event  of  default  as  to  any  payment  It  was 
also  stipulated  In  the  contract  that  the  ven- 
dee should  not  part  with  possession  without 
the  written  consent  of  the  vendor,  under  pen- 
alty of  forfeiture  of  the  property  and  the 
money  paid  thereon.  Miller,  the  vendee  nam- 
ed in  the  contract  of  sale,  was  a  member 
of  the  firm  of  A.  E.  Miller  ft  Co.;  his  wife 
being  the  other  member  of  the  firm.  While  i 
be  was  in  possession  of  the  property  under 
the  contract  aforesaid,  and  the  greater  part 
of  the  purchase  price  remained  unpaid,  the 
firm  above  named  and  the  Individual  mem- 
bers thereof  entered  into  a  trust  agreement 
for  the  benefit  of  their  creditors  with  the 
|)lalntlff»  In  error,  Crumrlne  and  Homer,  as 
trustees,  and  thereupon  surrendered  to  said 
trustees  the  possession  of  certain  property, 
including  tbe  chattels  here  involved.  Noth- 


ing further,  however,  wu  dtma  toward  ca]^ 
rylng  o&t  the  provlsioiis  of  the  tmst  agree- 
ment; bnt  it  appears  that  after  Its  ezecntlon 
the  tmstees  were  Informed  that  Miller  & 
Co.  intended  to  file  a  voluntary  petition  In 
bankruptcy,  and  they  then  agreed  to  hold  the 
properly  that  had  oome  into  their  posseselon 
aa  aforesaid  until  it  could  be  delivered  to 
the  pTOS^  repreeoitatlve  Of  the  baidcnvt 
estate;  and  it  was  subsequently  turned  over 
to  the  trustee  in  bonkn^tcy,  except  tiie  chat- 
tels In  controversy,  which  had  been  takm  on 
the  replevin  writ  In  the  preeoit  suit  On 
February  1^  1902,  less  than  a  month  after 
the  ezecutl«ni  of  ttie  trust  agreemmt  afore- 
said, the  Arm  of  Miller  &  Go.  and  Its  Indi- 
vldiul  moiftbera  wwe  adjudicated  bankrupts 
upon  their  voluntary  petition.  On  the  same 
day  tills  suit  was  Instituted  before  a  justice 
of  the  peace,  and  possession  of  the  4i>ewrlt- 
er  and  table  was  delivered  to  the  plaintiff 
below  under  the  r^levln  writ;  axal  he  was 
adjudged  both  by  the  Justice  of  the  poiee  and 
by  the  district  court  mx  appeal  to  be  entitled 
to  possession,  and  was  awarded  jndgmoit  ac- 
cordingly and  for  costs.  It  is  oontoided.  here 
on  error  that  the  Judgment  of  the  district 
court  is  not  sustained  by  sufflcloit  evidoice, 
and  that  it  is  contrary  to'  law. 

It  was  Btlpnlated  on  the  trial  that  default 
had  occurred  In  the  conditional  contract  of 
sale  by  reason  of  the  noni>ayment  of  the 
monthly  installment  due  February  7,  1902, 
and  for  the  further  reason  that  tbe  vendee 
had  without  consent  parted  with  possession. 
The  right  of  the  plaintiff  below  as  against 
Miller,  the  original  vendee.  Is  not  disputed; 
but,  as  the  contract  was  not  filed  for  record. 
It  is  contended  that  Its  conditions  as  to 
reservation  of  title  ceased  to  be  valid,  as 
against  the  creditors  of  Miller,  on  tbe  date 
of  the  adjudication  in  bankruptcy,  and  that 
tbe  absolute  title,  with  right  of  possession, 
vested  as  of  that  date  in  the  trustee  in  bank- 
rupt<7,  for  whom  it  is  malntatoed  tbe  plain- 
tiffs in  error  were  holding  possession  when 
tbe  present  suit  was  copimenced.  Plaintiffs 
in  error  rest  their  contention  upon  the  rule 
that  a  party  suing  in  replevin  must  recover,  if 
at  all,  upon  the  strength  of  his  own  title,  and 
□ot  upon  the  weakness  of  the  title  of  his 
adversary,  and  upon  the  apparently  well- 
settled  principles  under  the  bankruptcy  act 
that  the  title  to  the  proiierty  of  a  bankrupt 
vests  in  the  trustee  when  appointed  ns  of  the 
date  of  the  adjudication  of  bankruptcy,  and 
that  the  filing  of  a  petition  in  bankruptcy 
operates  as  a  caveat  to  all  the  world,  and 
has  the  effect  of  an  attachment  and  injunc* 
Hon.  Mueller  v.  Nugent,  184  U.  S.  1.  22  Sup 
Ct  260,  46  L.  Ed.  405,  7  Am.  Banbr.  R.  224. 

The  statute  conccmlTig  conditional  sales  of 
personal  property  Is  aa  follows:  "That  no 
sale,  contract  or  lease  wherein  the  transfer 
or  title  of  ownership  of  personal  property 
Is  made  to  depend  upon  any  condition,  shall 
be  valid  against  any  purchaser  or  Judgment 
creditor  of  the  vendee  or  lessee  in  possession' 
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wltlicrat  notice,  milesB  the  same  be  In  writ- 
ing, signed  the  rendee  or  lessee,  and  tbe 
oristnal  or  a  copy  thereof  filed  hi  tlje  office 
of  the  connty  clerk  of  the  county  wherein  the 
property  Is;  said  InBtmment  so  filed  shall 
bare  attached  thereto  an  affidavit  of  such  ven- 
dor  or  lessor,  or  his  agent  or  attorney,  which 
shall  act  forth  the  names  of  the  vendor  and 
rendee,  or  leseor  and  leasee,  with  a  description 
of  the  property  transferred  and  the  full  and 
true  interest  of  the  vendor  or  lessor  therein. 
All  such  sales  or  transfers  shall  cease  to  be 
valid  against  purchasers  In  good  faith,  or  Judg- 
ment or  attaching  creditors  without  uottce 
at  the  expiration  of  one  year  from  the  date 
of  such  sale^  onleea  the  vendor  or  lessor  shall 
within  thirty  days  prior  to  tbe  cue  year  from 
date  of  such  sale  or  transfer,  file  a  similar 
affidavit  to  the  one  above  provided  for  in 
tbe  offl(%  of  said  clerk,  and  tbe  said  vendor 
or  lessor  may  preserve  the  validity  of  his 
said  sale  or  transfer  of  such  personal  prop- 
erty by  an  annual  refiling  tn  the  manner  as 
aforesaid  of  such  copy."  Bev.  St.  1809,  | 
2837.  It  is  clear  that  as  r^resentatlve  mere- 
ly of  the  bankrupt  vendee,  and  standing  sole- 
ly on  his  rights,  the  trustee  would  not  be 
in  any  better  position  to  contest  the  title  of 
the  conditional  vendor.  But  the  Inquiry  pre- 
sented is  whether,  on  account  of  the  failure 
to  record  the  contract,  the  trustee,  as  repre- 
sentative of  the  creditors  of  the  bankrupt  es- 
tate became  vested  with  the  title. 

Though  in  some  particulars  immaterial  to 
this  controversy  the  language  of  the  Ne- 
braska statute  la  not  entirely  like  our  own,  it 
is  evident  that  onr  statute  Is  borrowed  from 
that  state,  where  it  had  previously  been  con- 
strued. The  statute  was  enacted  in  this 
state  In  18%,  and  In  1832  the  Supreme  Court 
of  Nebraska  held  that  attaching  as  well  as 
judgment  creditors  were  within  ^the  protec- 
tion of  tbe  statute.  Peterson  v.  Tufts,  34 
Neb.  8.  61  N.  W.  297.  It  was  also  held  In 
that  case  that,  where  the  attaching  creditors 
or  ttieir  attom^s  have  notice  of  tbe  con- 
ditional contract,  it  is  as  effectual  as  the 
filing  of  the  contract  to  render  the  sale  and 
tranafer  valid.  Under  the  usual  rule  in  such 
cases,  tbe  statute  Is  presumed  to  have  been 
adopted  In  view  of  the  constmctlon  there- 
tofore placed  upon  It  by  the  courts  of  the 
state  from  which  It  was  taken.  Moreover, 
we  find  no  difficulty  In  accepting  that  con- 
struction, because  It  appears  to  ns  to  be  cor- 
rect As  to  the  class  or  kind  of  creditors  In- 
tended, the  designation  in  the  fore  part  of 
the  section  la  "Judgment  creditors,"  and  In 
tbe  latter  part,  providing  for  refiling  to  pre- 
serve the  validi^  of  the  condition  after  one 
year,  the  persons  protected  where  that  Is 
not  done  are  designated  as  purchasers  In 
•good  faith  and  "Judgment  or  attaching  cred- 
itorsL**  It  Is  hardly  probable  that  the  Leg- 
islature Intended  the  contract  to  be  valid 
originally  as  to  attaching  creditors,  and  then 
cease  to  be  valid  against  them  after  one  year 
If  not  filed,'  while  abaoice  of  record  and  no* 


tlce  would  render  It  Invalid  from  the  mak- 
ing of  the  contract  as  to  Judgment  creditors. 
It  requires  a  levy,  or  some  proceeding  with 
like  effect.  In  tbe  case  of  a  Judgment  as  well 
as  an  attaching  creditor,  to  secure  a  lien  up- 
on personal  property.  And  we  think  the 
only  reasonable  interpretation  of  the  statute 
In  this  respect  is,  that  the  failure  to  record 
Buch  a  contract  as  that  mentioned  will  be 
to  render  It  Invalid  against  nttacblng  as 
well  OB  Judgment  creditors  without  notice. 

Regarding  the  qualification  as  to  notice,  it 
Is  impossible  to  construe  It  otherwise  than 
as  referring  to  creditors  and  purchasers  alike. 
Peterson  v.  Tufts,  supra;  McPhail  v.  Gerry, 
55  Vt  174;  Singer  Mfg.  Co.  v.  Nash.  70  Vt. 
434,  41  Atl.  429.  The  section  reads:  "No- 
sale  *  *  *  shall  be  valid  against  any  pur- 
chaser or  Judgment  creditor  of  tbe. vendee 
or  leasee  In  possesBlon,  wltbont  notice,  ud- 
leas,"  etc.  And  later  aa  to  reflllng:  "All  sncb 
sales  or  transfers  shall  cease  to  be  valid 
against  purchasers  bi  good  faith,  or  Jndgment 
or  attaching  creditors  wittiont  notice,  at  the 
expiration  of  one  year,**  eta  The  statute 
of  Vermont  read  "against  attadilng  creditors 
or  subsequent  purcbaserB  without  notice." 
It  was  contended  that  "without  notice"  qual- 
ified "purcbasers"  only.  The  court  say:  "We 
think  tbe  coustmetion  contended  for  hy  the 
defendant  should  not  be  given  the  printed 
act  It  Is  not  the  natnral  one.  and  there  is 
no  reason  why  a  person  attaching  property 
which  be  knows  Is  not  that  of  bis  debtor 
should  stand  In  a  more  favored  situation  In 
respect  to  It  than  one  who  buys  it  with  like 
knowledge."  McPball  v.  Gerrj-,  suina.  And 
in  the  later  case  above  cited  from  Vermont 
the  court  say:  "The  rights  of  a  conditional 
vendor  are  superior  to  those  of  an  attach- 
ing creditor  with  knowledge  of  the  lien,  not- 
withstanding the  Men  Is  not  recorded^" 

The  trustee  In  bankruptcy  was  not  made 
a  party  to  this  suit,  nor  does  It  appee»  that 
any  attempt  was  made  by  others  to  have 
him  substituted  as  party  defendant,  or  by 
himself  to  intervene.  The  plalntlfTs  in  error, 
however,  Insist  that  the  evidence  disclosed 
that  the  trustee  had  the  title  at  the  com- 
mencement of  the  action,  and  that  the  defend- 
ant In  error  had  lost  his  title  as  against  tbe 
parties  represented  by  tbe  trustee,  and  there- 
fore was  not  entitled  to  possession.  Assum- 
ing the  correctness  of  the  proposition,  with- 
out deciding  it,  that  the  plaintiffs  In  error 
would  have  been  entitled  to  Judgment  in  their 
favor  upon  establishing  title  In  the  trustee, 
we  are  led  to  inquire  whether,  upon  the  evi- 
dence, tbe  trustee  was  shown  to  have  had 
the  title.  Giving  to  the  principle  that  a 
petition  In  bankruptcy  operates  as  a  caveat 
,to  all  the  world,  and  has  the  effect  of  an  at- 
tachment and  Injunction,  its  full  effect,  and 
conceding  that  tbe  bankruptcy  proceedings 
operated  as  a  Hen  upon  tbe  property  to  tbe 
same  extent  as  though  a  writ  of  attachment 
had  been  levied  upon  It  tbe  truatee  would 
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stand  as  representative  of  the  creditors  In 
th^r  place  as  attaching  creditors,  possessing 
all  their  rights.  But  to  entitle  them  to  the 
protection  of  the  statnte  against  an  unre- 
corded condltloDal  sale,  they  must  be  with- 
out notice.  Now,  the  trustee  was  examine^ 
as  a  witness,  and  testified  that  at  the  date  of 
the  adjudication  in  bankruptcy  the  Arm  of 
A.  B.  Miller  &  Co.,  and  the  Individual  mem- 
bers thereof,  were  Insolvent  He  gave  no 
details  either  as  to  the  names  or  number 
of  their  creditors,  or  the  amount  of  indebt- 
edness, nor  was  he  or  any  other  witness 
Interrogated  uiwn  the  subject  of  notice.  No 
evidence  whatever  was  offered  to  show  that 
any  creditor  of  Miller  or  the  Arm  was  with- 
out knowledge  or  notice  of  the  conditions  of 
the  contract  between  Miller  and  the  de- 
fendant in  error.  In  the  contest  for  the  pos- 
session of  the  property  In  controversy,  It  ap- 
pearing that  as  against  Miller,  the  condition- 
al vendee,  and  all  purchasers  as  well  as 
creditors  with  notice,  the  plaintiff  below  was 
the  owner,  the  burden  clearly  rested  upon 
the  defendants  in  the  suit,  asserting  title  In 
other  parties  by  reason  of  the  failure  to  re- 
cord the  contract  of  sale,  to  show  that  such 
other  parties  were  in  a  situation  to  claim  the 
protection  of  the  statute.  It  would  hardly 
be  contended  tbat  it  was  lncuml>ent  on  the 
plaintiff  below,  In  order  to  recov»,  to  prove 
that  there  were  no  attaching  or  judgment 
creditors  or  purchasers.  Nor  do  we  think 
that  It  can  be  held  that  he  was  bound  to 
establish  affirmatively,  as  a  part  of  his  case, 
upon  disclosure  of  the  fact  tliat  there  were 
creditors,  that  they  bad  notice  of  his  lien 
or  title.  la  a  replevin  suit  between  a  condi- 
tional vendor  under  an  unrecorded  Instru- 
ment and  the  sheriff  who  had  attached  the 
property,  it  was  held  in  Vermont  that  the 
burden  was  upon  the  sheriff  to  show  that  the 
creditor  be  represented  was  without  notice. 
The  cQort  laid:  "In  the  court  below,  the 
defendant  uught  to  Justify  his  detention  of 
the  pn^ierty  by  showing  that  the  rights  of 
the  attaching  creditor  for  whom  he  held  the 
propwty  wrae  superior  to  thme  of  the  plain- 
tiff. It  does  not  appear  that  be  sought  to 
JuBtl^  bla  acts  up<m  any  other  ground,  and 
In  this  court  he  defends  wHeHy  upon  tiie 
ground  that  the  lien  was  buq>eratlTe  aa 
against  the  attadilng  creditor  wttom  he  Kp- 
resents,  because  It  was  not  recorded.  Up- 
on the  Issue  thus  made  In  the  court  below, 
the  burden  was  on  tbe  d^endant  to  show 
tbat  the  creditor  for  whom  he  made  the 
attaebment  was  snch  a  creditor  as  the  stat- 
ute declares  that  an  nnreoorded  lien  shall 
not  be  Talld  against  It  was  for  him  to 
■bow  tliat  he  beld  the  property  for  an  at- 
taching creditor  without  notice.  The  plain- 
tiff was  under  no  duty  to  show  that  tbe  at- 
taching creditor  bad  notice  of  his  Hen.  When 
a  party  se^s  to  appropriate  tbe  pnqwrty  of 
a  oon^tional  vradw  to  tiie  payment  of  the 
Mbt  of  the  conditional  vendee^  he  must  show 


that  he  Is  within  tbe  terms  of  tbe  statute 
giving  such  right  He  must  show  tbat  he 
did  not  have  notice  of  the  vendor's  Hen. 
The  language  of  tbe  statute  Imports  this,  and 
the  fact  that  he  had  or  had  not  such  notice 
at  the  time  of  the  attaebment  is  peculiarly 
within  his  knowledge.  Singer  Mfg.  Co.  v. 
Nash,  70  Vt  434,  41  AU.  428.  In  tbat  case 
a  Judgment  for  the  defendant  was  reversed 
for  the  reason  that  It  did  not  appear  that 
the  attaching  creditor  did  not  know  ot  the 
lien  at  the  time  of  the  attachment 

For  all  that  the  evidence  in  the  case  at 
bar  discloses,  the  creditors  of  the  bankrupt 
estate  may  all  have  known  of  the  lien  or 
titie  of  the  defendant  In  error  at  tbe  time 
their  rights  attached.  It  cannot  be  beld, 
therefore,  upon  the  evidence,  tbat  the  de- 
fendant in  error  was  without  title. 

For  the  reasons  aforesaid,  the  cause  was 
correctly  decided  In  the  court  below,  and 
the  judgment  will  be  affirmed. 

CORN,  a  J.,  and  KNIGHT,  J.,  concur. 


In  re  REX. 
(Sain«me  Court  of  Kansaa.    Nov.  6,  1901) 

CRIMINAL  LAW— JITDOMEffT— UOOUIt^&TION. 

1.  A  judge  at  chambers  has  no  authority  to 
chai»e  a  judgment  of  the  court 

2.  Where  an  order  was  made  at  tiie  solicita- 
tion of  a  convicted  d^endant  by  a  Judge  at 
chambm  directing  the  issuance  of  a  commit- 
ment of  such  defendant  to  the  jail  of  a  connty 
other  than  tbe  one  designated  in  the  Judgment 
of  the  court,  such  order  is  wlthoat  aatboritar, 
and  does  not  serve  to  change  such  judgment  in 
any  restwct,  and  the  defendant  may  tnereafter 
be  committed  Id  accordance  witA  Its  terms. 

{Syllabus  by  the  Court) 

AK>lication  of  M.  W.  Rex  for  writ  of  ha- 
beas corpus.  *  Writ  denied. 

Geo.  L.  Miller,  for  petitioner.  Albert  Hos- 
kinson,  W.  R.  Hopkins,  and  C.  C.  Coleman, 
Atty.  Gen.,  for  respondent 

CUNNINGHAM,  J.  This  Is  an  original 
proceeding  In  tUs  court  Tbe  petitikmer, 
ILex,  seeks  by  a  writ  of  habeas  corpus  to  be 
discharged  frran  an  alleged  Illegal  detention 
at  tbe  bends  of  A.  R.  Jessup,  sheriff  of  Fin- 
ney coimt7.  The  agreed  statemoit  ot  facts 
upon  which  the  case  Is  submitted  shows  that 
the  petitioner  was  Informed  ai^Unst  In  the 
district  court  of  Hamilton  coun^  for  a  fel- 
ony. Upon  tbe  request  of  tbe  petitioner  the 
venue  was  changed  to  Finney  connty,  wben 
be  was  convicted  on  the  12tli  day  of  June, 
190S,  of  a  misdemeanor,  and  was,  on  the  8th 
of  July,  sentenced  by  the  court  to  pay  a  fine 
of  $2S0  and  the  costs  ot  tbe  action,  and  to 
gtand  committed  to  the  Jail  of  Finney  county 
'until  tbe  fine  ami  costs  woe  paid.  Several 
orders  suspending  and  staying  tbe  Judgment 
were  made  pending  the  preparation  of  tbe 
bill  of  ezeepttons.  On  the  27th  of  Novem- 
ber, 1908,  an  order  of  oommltmoit  to  ttw  Jail 
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of  PIdd^  county  was  lasned,  no  part  of  ttie 
Judgment  or  costs  baving  been  paid.  On  the 
2Stb  of  Norember  tbe  petitioner  came  In  per- 
son and  by  Ms  attorneys  before  Hon.  W.  B. 
Hutchison,  judge  of  tbe  Einnety  oonnty  dis- 
trict court,  at  his  diambers,  and  made  an  ap- 
plication for  an  ovAev  directing  that  the  or- 
der of  commitment  issued  out  of  the  district 
court  of  Fhm^  county  be  changed  so  as  to 
direct  that  tbe  petitian«  be  imprisoned  in 
the  jail  of  Hamilton  connlr  Instead.  This  re- 
quest to  the  judge  was  made  in  writing,  and 
expressly  waived  the  question  of  tbe  regu- 
larity of  the  making  of  such  an  order  and 
fully  consented  to  tbe  same.  Thereupon  the 
following  order  was  made: 

"Order.  Upon  said  application  being  made 
to  me.  It  t»  her^  ordered  that  said  defendr 
ant  M.  W.  Kex,  be  transferred  to  tbe  jail  of 
Hamilton  ooun^,  Kansas,  and  that  a  recom- 
mitment of  said  d^endant  to  the  Jail  of 
Hamilton  ooun^  issue  herein.  Wm.  Easton 
Uutehiaon,  Judge." 

•'All  objections  and  exceptions  to  the  fore- 
going order  are  ber^y  waived.  U.  W.  Rex, 
Defoidant  G.  L.  MIllw  and  M.  W.  Sutton, 
Attorneys  for  Defendant." 

Thereupon  an  order  directed  to  ttie  sheriff 
of  Hamilton  county  was  issued  by  the  clerk 
of  tbe  district  court  of  Finney  county,  oom- 
mandii^  him  to  commit  the  petitions  to  the 
jail  of  Hamilton  county,  there  to  remain  un- 
til tbe  Judgment  of  the  court  was  complied 
with.  On  January  SO,  1904.  an  execution 
was  Issued,  regular  in  form,  by  the  clerk  of 
the  district  court  of  Finney  county,  to  the 
dberlfl  of  Hamilton  county,  commanding  bim 
to  levy  upon  the  goods  and  chattels  of  tbe 
petlttonOT,  and  'tber^tmi  to  make  the 
amount  of  tbe  fine  and  costs  assessed  against 
bim.  This  execution,  having  come  to  the 
hands  of  the  sheriff  of  Hamilton  county,  was 
levied  by  him  upon  an  80  acres  of  land  be- 
loi^llng  to  petlti<mer,  Bez.  After  due  ad- 
vertlsenent  this  land  was  sold  for  a  sum 
snfDcient  to  pay  the  fine  and  cOBts  assessed 
against  Rex,  and  the  money  was  paid  to  the 
sheriff.  Thereupon  Rex  was  discharged 
from  custody  by  the  sheriff  of  Hamilton 
county.  Afterwards  a  return  of  this  order 
of  sale  having  been  made,  Rex  filed  In  the 
district  court  of  Finney  county  his  motion  to 
set  aside  the  sale  on  the  ground  that  the  land 
sold  was  bis  homestead,  and  exempt  from 
s^ixure  and  sale.  This  motion  was  sustain- 
ed, the  sale  set  aside,  and  the  money  return- 
ed to  the  purdiaser.  The  same  day,  and 
after  this  order  wss  made,  tbe  court  directed 
tbe  Issuance  of  an  order  of  commitment  by 
the  clerk  of  the  district  court  of  Finney  coun- 
ty, commanding  the  dierlfl  of  that  county  to 
take  Into  custody  llie  petitioner,  Rex,  and  so 
hold  him  until  the  fine  and  costs  assessed 
against  him  were  paid.  This  the  sheriff  did, 
and  this  is  the  Imprisonment  from  which  tbe 
petitioner  seeks  to  be  discharged. 

At  the  time  of  the  levy  upon  the  80  acres 
)n  Hsmlltrai  county  Rex  was  tbe  owner  of  an 


additional  240  acres,  unincumbered,  adjoin- 
ing, of  which,  after  the  sale  and  before  tiie 
sale  was  set  aside,  be  sold  IflO  acres.  Tbe 
principal  contention  of  the  petlttoner  Is  that 
the  orl^nal  judgment  of  tba  court  directing 
the  commitment  to  the  jail  of  Finney  county 
was  Bubsequraitly  changed  by  the  order  made 
by  the  Judge  at  chambers  upon  tbe  appllca- 
tlm  of  the  petitioner;  that  this  ordor  was, 
in  effect,  the  changing  of  tbe  Judgment  of  the 
court  as  to  tiie  place  where  the  Imprlsmi- 
ment  should  occur,  and,  having  been  made 
within  tiw  term  at  which  the  judgment  was 
rendered,  was  effectual  and  valid;  that  tiie 
court,  after  the  adjournment  of  the  term, 
lost  Jurisdiction'  to  mske  fsrther  order  In 
respect  to  this  matta,  and,  tberef(n«,  that 
the  order  of  commttmoit  Itened  on  tbe  8th 
of  July,  1008,  being  the  one  under  which  pe- 
titioner is  now  detained,  was  without  au- 
thority, and  void,  and  hence  ineffectual  as 
authority  for  his  detention  in  the  jail  of  Fin- 
ney county.  Tbe  loflrmlty  In  this  claim  ap- 
pears from  two  considerations:  Slrst,  sec- 
tion 261  of  the  Code  of  CMmlnal  Procedure 
provides  "that  when  the  defendant  Is  ad- 
judged to  pay  any  fine  and  costs  tbe  court 
shall  order  him  to,  be  committed  to  tbe  jail 
of  the  county  until 'the  same  are  paid."  This 
would  seenf  to  limit  tbe  authority  of  the 
court  in  the  matter  of  its  judgments  and  or- 
ders In  respect  to  Imprisonment  In  such  cases 
to  tbe  Jail  of  the  county  where  the  dejTendant 
was  tried  and  found  guilty.  If  so,  the  order 
of  tbe  judge  made  at  chambers  directing  the 
commltmait  of  the  petitioner  to  the  jail  of 
Hamilton  county,  if  otherwise  vslid,  would 
have  been  void  because  directly  against  the 
provisions  of  the  statute.  But,  pasi^ng  this 
point:  Second.  The  order  made  the  judge 
at  chambers  was  clearly  invalid.  He  was 
without  jurisdiction  In  that  capacity  to  make 
it  More  tiisn  this,  It  did  not  even  purport 
to  be  a  change  of  the  judgment  origliially 
rendered  In  the  case.  The  original  judgmot 
duly  made  by  the  court  while  in  session  di- 
rected tbe  ImpriscHiment  of  tbe  petitioner  In 
the  jail  of  Finney  county.  This  judgmmt 
was  never  changed,  or  attempted  to  be  chan- 
ged. That  tiie  Ju^ce  at  his  chamters,  while 
not  sitting  as  a  court,  made  an  order  at  the 
sollcitetion  of  the  petitioner,  under  which 
the  clerk  Issued  an  order  for  his  conunltment 
directed  to  the  sheriff  <a  Hamilton  coun^, 
did  in  no  wise  interfere  with  or  operate  to 
change  tbe  judgment  of  tbe  court  Tbe  or- 
der of  commitment  to  Hamilton  county  was 
issued  without  authority.  It  was  made  at 
petithmer'a  solicitation,  snd  his  acquiescence 
therein  was  wholly  voluntary.  It  had  no  au- 
thoritative effect  on  any  one.  Thereafter, 
when  the  last  order  directing  the  commit- 
ment of  the  petitioner  to  tbe  Jail  of  Finney 
county  was  made,  no  part  of  the  fine  and 
costs  having  been  paid,  tbe  Judgment  re- 
matoed  In  full  force  and  effect,  and  such  or- 
der and  commitment  were  In  all  respecte 
valid. 
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Again,  it  Is  suggested  by  the  petitioner 
that,  Inasmuch  as  there  were  240  acres  of 
land  without  Incumbrance  belonging  to  the 
petitioner  at  the  time  the  execution  came  to 
the  hands  of  the  sheriff  of  Hamilton  county, 
that  execution  became  a  Hen  upon  this  land, 
and  It  became  the  duty  of  tlie  sheritT  to  levy 
the  same  upon  the  portion  of  the  land  that 
was  not  exempt  The  sheriff  having  failed 
to  do  this,  he  could  be'  amerced  In  the  amoupt 
of  the  execution,  and  therefore,  the  state 
having  the  right  thus  to  proceed,  and.  thus 
to  make  the  amount  of  the  flue  and  costs,  i 
It  is,  in  effect,  a  payment  of  the  same,  and 
entitles  the  petitioner  to  tUs  discharge.  Socb 
is  not  the  law. 

The  writ  will  be  denied,  and  petitioner  re- 
manded to  the  custody  of  the  sheriff  of  Fin- 
ney connty.   All  the.  Justices  concnrrlns. 


H.  PARKER  ORAIX  CO.  v.  CHIOAOO,  R. 
I.  &  P.  RY.  CO. 

(Sapreme  Court  of  Kansas.    Nor.  B,  1801.) 

BAUBOAUS— ACTION  — PIJCADINa  —  JUBnCI  Or 
THE  PEACE— JUBISDICTION—nOlCEBTIO 
COBPOKATION-iAPPBAI.. 

1.  A  bill  of  particulars  in  an  action  against 
a  railway  company  alleged  that  defendant  was 
a  corporation  oi-ganiBed  and  existing  by  virtue 

of  the  laws  of  the  state  of   .    It  was 

shown  that  the  company  had  a  general  office  in 
the  city  of  Topeka.  In  view  of  aection  12^, 
Gen.  St.  1001,  which  reqnires  every  corporation 
created  or  existing  under  our  lawa  to  keep  a 
ceneral  office  in  the  state,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  cinitrary.  that 
the  railway  company  was  a  domestic  corpora- 
tion. 

2.  The  proviso  in  section  5228,  (Sen.  SL  1901. 
divests  a  justice  of  the  peace  of  jurisdiction 
both  of  the  subject-matter  of  an  action  and  of 
ttie  persim  in  cases  where  any  defendant  resides 
in  a  city  wherein  a  dty  court  has  been  created. 

3.  A  domestic  corporation  having  a  general 
office  In  a  city  where  a  city  court  has  been 
created  must  be  treated,  for  the  purpose  of 
service,  as  a  resident  therein.  A  Justice  of  the 
peace  outside  of  said  city  has  no  jurisdiction 
of  an  action  brought  against  such  corporation. 

4.  If  purisdiction  over  the  subjert-matter  of  an 
action  IS  lacking  in  a  justice  of  the  peace,  it  is 
not  conferred  on  the  district  court  by  an  appeal. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty ;  Z.  T.  Hazen,  Judge. 

Action  by  H.  Parker  and  others,  doing 
business  as  the  H.  Parker  Grain  Company, 
against  the  Chicago,  Rock  Island  &  PaclBc 
Railway  Company.  Judgment  for  defendant, 
and  plaintiffs  bring  error.  AfBrmed. 

Sherman  &  Fletcher,  for  plaintiffs  In  error. 
M.  A.  Low,  W.  F.  Evans,  and  Paul  H.  Walk- 
er, for  defendant  In  error. 

SMITH,  J.  H.  Parker  and  others,  part- 
ners as  the  H.  Parker  Grain  Company, 
brought  an  action  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  defend- 
ant in  error,  before  L.  G.  Disney,  a  justice 
of  the  peace  of  Topeka  township,  Shawnee 
county,  which  township  Is  situated  outside 


of  the  city  of  Topeka.  The  action  was 
brought  to  recover  $220  damages  and  a 
reasonable  attorney's  fee  for  failure  of  the 
company  to  deliver  a  stated  amount  of 
wheat  shipped  by  plaintiffs  below  over  the 
road.  The  return  of  the  constable  recited 
that  a  certified  copy  of  the  summcms  was 
served  on  the  railway  company  by  deliver- 
ing it  to  Its  chief  clerk  at  Topeka,  Kan. 
Judgment  was  rendered  by  default  against 
the  railway  company  by  ttie  justice  (tt  the 
peace,  it  having  made  no  appearance  on  the 
'  return  day  of  tbe  summona  Within  10  days 
the  company  filed  an  appeal  bond.  A  mo- 
tion was  made  In  the  district  court  by  the 
railway  company  to  dismiss  the'  action,  sup- 
ported by  an  affidavit  of  Its  superintendent 
There  was  no  other  evidence  Introduced  on 
the  hearing.  The  district  court  sustained 
the  motion  and  dismissed  the  action,  of 
which  ruling  plaintiffs  In  error  complain. 

The  transcript  of  the  justice  sent  to  the 
district  court  contains  a  copy  of  the  bill  of 
particulars  in  which  defendant  below  was 
alleged  to  be  a  corporation  "organized  and 
existing  under  and  by  virtue  of  the  laws  of 

the  state  of  ."  There  Is  nothing  in  the 

motion  to  dismiss  or  affidavit  showing  that 
the  railway  company  was  a  foreign  corpo- 
ration. Counsel  for  plaintiffs  in  error  assert 
in  their  brief  that  It  was  admitted  on  the 
hearing  that  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company  was  a  foreign  corpo- 
ration. It  does  not  appear  so  from  the  rec- 
ord. The  affidavit  filed  to  support  the  mo- 
tion to  dismiss  shows  that  at  the  time  the 
action  was  begun  the  railway  company  did 
not  keep  or  maintain  pny  depot,  office,  agen- 
cy, or  place  of  business  In  Topeka  township; 
that  It  had  its  general  offices  west  of  the 
Missouri  river  In  the  city  of  Topeka ;  that  It 
had  a  local  superintendent  of  repairs,  four 
freight  agents,  three  agente  to  sell  tickets, 
and  a  station  keeper,  all  of  whom  resided  In 
the  city  of  Topeka;  that  it  operated  its 
road  into  and  through  the  city  of  Topeka, 
and  carried  on  a  general  railroad  business  In 
said  city,  and  maintained  three  depots  there- 
in for  the  transaction  of  business.  We  must 
presimie,  from  the  allegations  of  the  bill  of 
particulars  and  tbe  showing  in'  tbe  affidavit 
used  on  the  -  motion  to  dismiss,  that  de- 
fendant In  error  was  a  Kansas  corporation, 
created  under  the  laws  of  this  state.  Sec- 
tion 1293,  Gen.  St  1001,  requires  that  every 
corporation  created  or  existing  under  the 
laws  of  Kansas  shall  keep  a  general  ofiSce 
within  tbe  state,  and  in  the  case  of  a  rail- 
way corporation  it  shall  have  such  general 
office  on  or  near  the  main  route  of  its  road 
mentioned  in  Its  charter,  at  which  the  office 
of  the  superintendent  and  other  officers  and 
agents  mentioned,  with  the  books,  shall  be 
kept.  In  the  absence  of  evidence  to  the 
contrary,  we  must  presume  that  the  railway 
company  conformed  to  the  requirements  of 
this  statute  when  it  established  a  general 
office  In  Topeka,  which  requirement  applies 
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to  domestic  corporations  only.  Tbe  mata- 
talnlng  of  a  general  office  In  this  state,  en- 
joined by  the  statute  under  penalty  ot  for- 
feiture, aids  the  presumption  that  the  cor- 
poration was  created  under  our  laws,  If  any 
such  aid  be  needed.  It  was  not  shown  that 
defendant  in  error  maintained  a  station  at 
any  place  outside  the  dty  of  Topeka.  Sec- 
tion 5228,  Oen.  St  1901,  reads:  "The  juris- 
diction of  justices  of  the  peace  In  civil  ac- 
tions shall  be  coextensive  with  the  county 
wherein  they  must  hare  been  elected,  and 
wherein  they  shall  reside;  Provided,  that 
In  any  county  In  which  a  city  court  baa  been 
or  shall  be  created,  JustlceB  of  the  peace 
outside  of  the  dty  wherein  such  court  Is  lo- 
cated shall  not  bare  jurisdiction  of  cases  In 
which  any  defendant  resides  In  such  city.** 
A  city  court  existed  In  Topeka  when  the  ac- 
tion was  brought.  The  proviso  In  the  above 
section  divests  a  justice  of  the  peace  outside 
of  a  city  of  jurisdiction  over  the  subject- 
matter  Involved  In  cases  where  any  d^end- 
ant  resides  In  a  dty  where  a  city  court  has 
been  established,  and  also  over  the  person 
of  a  party  defendant  in  such  suit.  He  cannot 
act  ta  such  cases,  nor  render  a  valid  judg- 
ment. If  the  justice  had  -jurisdiction  otc^ 
the  subject-matter  of  the  action,  tiie  filing  of 
an  appeal  bond  by  the  railway  company 
would  have  given  him  jurisdiction  over  the 
person  of  defendant,  evoi  though  no  smn- 
mons  had  been  served.  Haas  v.  Lees,  18 
Kan.  4^.'  The  district  court  had  appellate 
jurisdiction  only.  If  jurisdiction  over  the 
subject-matter  of  the  action  was  lacking  In 
the  justice  of  the  peace.  It  was  not  con- 
ferred on  the  district  court  by  the  appeaL 
Wagstaff  v.  Gballlss,  81  Kan.  212,  1  Pac. 
«31;  Ball  T.  Blggam,  43  Kan.  S27,  28  Pac. 
565. 

The  only  question  remaining  Is  whether 
the  railway  company  was  to  be  regarded  as 
a  resident  of  the  dty  of  Topeka.  If  so,  the 
action  was  rightfully  dismissed.  The  evi- 
dence heard  on  the  motion  does  not  show 
that  the  railway  company  bad  what  might 
be  called  a  residence  elsewhere  In  the  state 
of  Kansas.  In  Robinson  v.  Railway  Co.,  67 
Kan.  278,  281,  72  Pac.  854,  It  was  decided 
that  the  residence  of  a  railway  corporation 
for  the  purpose  of  service  under  section 
5228,  Oen.  St  1001,  Is  that  place  where  its 
habitation  Is  fixed  and  permanent  In  the 
case  cited  an  action  was  brought  against 
the  Missouri  Pacific  Railway  Company  be- 
fore this  same  Justice  of  the  peace,  and 
service  had  on  an  agent  of  the  company  In 
Topeka.  The  principal  office  of  the  company 
was  in  Wyandotte  county.  The  court  said: 
defmdant-ln  error  [railway  company] 
may  have  a  residence  in  Kansas  within  the 
*  meaning  of  this  section  [522S,  supra],  but 
It  can  have  but  one ;  and  if  It  can  have  such 
reddence  lt  must  be  In  the  dty  where  Its 
general  offices  are  located  and  Its  corporate 
bnslneaa  conducted.  It  is  not  contended  In 
this  case  that  such  general  office  was  main- 


tained In  the  city  of  Topeka.**  If  the  Rock 
Island  Company  did  not  have  a  general 
office  In  Topeka,  but  did  have  one  elsewhere 
in  Shawnee  county,  or  In  any  other  county 
In  the  state,  service  obtained  on  It  anywhere 
In  Shawnee  county,  In  accordance  with  sec- 
tion 4S01.  Gen.  St.  1901,  would  have  given 
the  Justice  of  the  peace  jurisdiction.  Under 
the  showing  made  In  the  court  below,  the 
railway  company  must  be  treated  as  having 
been  a  reddent  of  Topeka  at  the  time  the 
summons  was  served. 

The  order  of  the  district  court  dismissing 
the  case  will  be  affirmed.  All  the  Justices 
concurring. 


STATE  V.  KITTLE. 
(Supreme  Conrt  of  Kansas.    Nov.  B,  1904.) 
ASSAULT  WITH  INTENT  TO  KILL— INSTBtlCTIONS. 

1.  Where  a  defendant,  prosecuted  upon  a 
charge  of  shooting  complainant  with  intent  to 
kill  him,  testifies  that  he  fired  the  shot  by  which 
the  latter  was  wounded,  but  did  so  in  self-de- 
fense, when  assailed  b;  blm,  for  the  sole  pur- 
pose of  frightening  him,  without  intending  to 
kill,  or  even  to  hit,  liim,  it  is  error  to  omft  to 
instruct  upon  assault  and  tiatter^  aa  well  as 
upon  the  felony  charged,  when  instructions  re- 
lating to  inch  misdemeanw  are  ashed  by  de- 
fendant ' 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Rush  County; 
Cbas.  EJ.  Lobdell,  Judge. 

Hllt  Kittle  was  convicted  of  shooting  with 
intent  to  kill,  and  appeals.  ■  Berated. 

W.  H.  Russell,  for  appellant  O.  G.  Cole- 
man, Atty.  Gen.,  tor  the  State. 

MASON,  J.  Jacob  Znbeck  was  wounded 
by  a  bullet  from  a  revolver  fired  by  Milton 
Kittle  In  the  course  of  a  controveray  between 
them.  Klttie  was  arrested,  tried,  and  con- 
victed upon  a  charge  of  assault  with  Intent 
'  to  kill.  The  evidence  of  the  state  tended  to 
show  that  the  defendant  was  the  aggressor 
In  the  encounter,  and  to  snstain  tbe  entire 
charge  against  blm.  His  own  testimony 
was  to  the  effect  that  he  was  assailed  by 
Zut)eck  and  others,  that  he  acted  wholly  on 
the  defensive,  and  that  be  fired  only  for  tbe  * 
purpose  of  frightening  bis  assailants  in  or- 
der to  enable  him  to  escape  from  them.  In 
behalf  of  the  defendant  an  instruction  was 
asked  permitting  a  finding  that  he  was  guilty 
of  assault  and  battery  only.  This  was  re- 
fused, the  trial  court  holding  that  under  tiie 
evidence  either  the  defendant  was  guilty  of 
the  felony  charged — assault  with  Intent  to 
kill — or  he  was  Innocoit  of  any  public  of- 
fense. Upon  an  appeal  this  refusal  is  urged 
as  error. 

It  Is  well  settled  that  If,  upon  any  rea- 
sonable theory  tenable  under  the  evidence, 
a  defendant  may  be  held  to  be  guilty  only 
of  an  offense  of  a  grade  Inferior  to  that 
charged,  and  included  within  it.  It  Is  error 
to  refuse  to  Instruct  upon  such  Inferior  of- 
fense when  the  attention  ot  the  court  Is 
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called  to  the  matter.  State  v.  Clark  (Kan.) 
17  Pac  287.  The  present  Inquiry,  there- 
fore, iB  whether  the  evidence  was  opeu  to 
any  reasonable  construction  consistent  with 
a  finding  that  defendant  was  not  guilty  of 
the  felony  charged,  but  was  guilty  of  a  mis- 
demeanor Included  within  It.  In  behalf  of 
the  state  It  is  argued  that  the  defendant's 
own  version  of  the  afTalr  was  either  true  or 
false ;  that.  If  it  was  true,  he  was  Innocent 
of  all  offense,  and  should  have  been  acquit- 
ted, while,  if  It  was  false,  he  was  gnllty  to 
the  full  extfflit  of  the  accusation  against  him. 
The  fallacy  of  this  argument  lies  in  the  as- 
sumption that  the  defendant's  narrative 
must  be  accepted  as  either  wholly  false'  or 
wholly  true,  whereas  In  fact  it  may  have 
been  a  combination  of  truth  and  falsehood. 
The  shooting  was  admitted.  The  state  cliar- 
ged,  and.  to  order  to  convict  of  a  felony, 
was  required  to  prove,  that  it  was  unjustl- 
flable,  and  also  that  it  was  done  with  the 
specific  intent  to  kill  Zubeck.  The  defend- 
ant asserted  that  it  was  done  in  self-defense, 
and  without  any  Intention  to  kill,  or  even  to 
hit,  Zuheck;  that  Is,  be  denied  that  the 
shooting  constituted  an  assault,  and  he  de- 
nied that  it  was  done  with  intent  to  kill. 
It  is  conceivable  that,  if  opportunity  bad 
been  given,  the  jury  might  have  found  that 
the  defendant  was '  the  aggressor ;  that  he 
shot  without  lawful  excuse,  for  the  purpose 
of  frightening  bis  antagonists,  bnt  that  he 
had  no  Intention  of  killing  any  one;  or,  what 
is  the  same  thing  In  effect,  that  the  state 
had  proved  he;ond  a  reasonable  doubt  that 
the  defendant  had  committed  an  assault  up- 
on Zubeck,  but  had  not  proved  beyond  a  rea- 
sonable doubt  that  he  did  so  with  the  intent 
to  kill  him.  Such  conclusions  would  require 
a  verdict  of  guilty  of  a  misdemeanor  only. 
State  V.  Triplett,  52  Kan.  678,  35  Pac  815. 
If  the  defendant  had  avowed  that  be  shot 
with  the  design  of  killing  Zubeck,  Justify- 
ing bis  action  on  the  ground  that  it  was  done 
In  self-dofeuse,  a  very  different  question 
would  be  presented.  Then  the  issue  as  to 
intent  would  be  eliminated,  and  the  defend- 
ant, if  guilty  of  assault  at  all,  would  neces- 
sarily be  guilty  of  assault  with  intent  to  kill. 
State  V.  Mize,  86  Kan.  187,  13  Pac.  1.  It  fol- 
lows that  it  was  error  to  refuse  to  instruct 
upon  assault  and  batttry. 

A  question  Is  also  raised  with  regard  to 
the  form  of  the  verdict,  but,  as  it  is  not 
likely  to  arise  again  in  this  cnae.  It  Is  not 
necessary  that  it  be  passed  upon. 

The  judgment  is  reversed,  and  a  new  trial 
ordered.  All  the  Justices  concurring. 


CHICAGO,  R.  I.  &  P.  RT.  00.  t.  HAVILAND 
GRAIN  &  LIVE  STOCK  ASS'N. 
(Supreme  Court  of  Kansas.    Nov.  5,  1904.) 
APPBAI/~JTTBI8DI(;noS. 

1.  The  Supreme  Court  la  withoat  jurisdiction 
In  a  casA  where  the  only  relief  sought  is  an 
Injunction,  and  there  is  nothing  to  show  that 


the  amount  Involved  exceeds  $100,  and  there  is 
no  certificate  showing  that  the  case  is  within 
an  excepted  class. 

Error  from  District  Court,  Kiowa  County; 
B.  H.  Madison,  Judge. 

Action  by  the  Chicago,  Ro(±  Island  &  Pa- 
cific Railway  Company  against  the  Haviland 
Grain  &  Live  Stock  Association.  Judgment 
for  defendant;  and  plalntltt  brings  error. 
Dismissed. 

M.  A.  Low,  W.  F.  Brans,  and  Paul  B.  Walk- 
er, fw  plaintlfl  in  orror.  L.  AL  Day,  for  de* 
fendant  in  vmr. 

PER  CURIAM.  By  Its  action  plolnticr  in 
error  sought  to  restrain  the  obstruction  of  a 
public  street  in  the  town  of  Haviland.  Kiowa 
county,  by  the  erection  of  an  elevator  there- 
on. No  oth^  relief  was  sought.  There  Is 
nothing  In  the  record  or  elsewhere  to  show 
that  the  amount  Involved  exceeds  $100,  nor  is 
there  any  certificate  of  the  judge  showing 
that  the  case  falls  within  any  of  the  except- 
ed classes.  We  are  therefore  without  juris- 
diction to  pass  upon  the  meritorious  ques- 
tions involved.  Haydeu  v.  Stewart  (Kan. 
Sup.)  77  Pac.  6»7. 

The  petition  .In  error  will  be  dismissed. 


BBOEER  v.  ATCHISON,  T.  &  8.  F.  RT.  GO. 
(Supreme  Court  of  Kansas.   Nov.  5,  1901.) 

m&IL«}A.DS— EIX.IJHO  aiOOK— nB«88ITr  or  DB- 
HARD— UUrrATIOHS. 

1.  In  an  action  brought  In  a  justice's  court 
by  the  owner  of  a  mare  killed  on  an  unfenced 
Hue  of  railway  to  recover  its  value  and  attor- 
ney's fees,  under  sections  5859  to  5863  (both 
inclusive).  Gen.  St  1901,  no  demand  was  al- 
leged in  tbe  plaintiff's  bill  of  particulars.  After 
the  action  had  been  pending  in  different  courts 
for  more  than  three  years  from  the  date  of  tbe 
loss  of  the  animal,  the  owner  dismissed  his  ac- 
tion without  prejudice,  and  brought  another  al- 
le^'iii^'  a  doHKiDd.  Seld,  that  the  statute  of  lim- 
Itanons  hnrred  a  recovery,  and  that  the  new 
a<  rinii  (lul  not  come  within  the  saving  provisions 
of  seciicn  4451,  Gen.  St  1901. 

2.  The  cases  of  Hall  v.  Burd,  19  Paa  802, 
40  Kan.  87i.  and  Seaton  v.  Hixon,  12  Pac.  22. 
85  Kan.  603,  distinguished,  and  the  cases  of 
Railway  Co.  v.  Bagley,  69  Pac  189.  65  Kan. 
18S,  and  West  v.  Bank.  72  Pac  2!!^  66  Kan. 
524,  C3  L.  R  A.  137,  97  Am.  St  Rep.  885,  ap- 
plied and  follow.ed. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Sumner  GouD- 
ty;  James  Lawrence,  Judge, 

Action  by  Most  Becker  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  deffflidant,  and  plaintiff  brings 
error.  Affirmed.  , 

Hacfcn^  &  Hackn^,  for  plaintiff  In  ema. 
A.  A.  Hurd,  for  defendant  In  wror.  ■ 

SMITH,  J.  On  December  2,  1898.  a  mmre 
owned  by  plaintiff  In  error  wu  killed  by  <me 
of  the  trains  of  defftcdant  in  error  on  a  trade 
which  was  not  fenced.  In  April,  1889,  Beck- 
er commenced  an  action  against  tbe  company 
In  a  justice'!  court  to  tecovw  the  ralve  of 
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tbe  animal  and  attorney's  fees.  He  recov- 
ered a  Jndgineiit  lor  |200.  The  railway  com- 
pany appealed  to  the  district  court,  where 
Judgment  was  again  rendered  against  It  for 
the  same  amount.  On  proceedings  In  «Tor 
brought  by  tbe  railway  company  In  this 
court,  the  judgment  of  the  district  court  was, 
on  January  11,  1902,  reversed,  and  a  new 
trial  ordered,  on  the  ground  that  there  was 
no  proof  of  a  demand  on  the  company  for 
payment  of  the  value  of  tbe  animal  before 
the  action  was  brought  67  Pac.  1129.  On 
March  17,  1902,  after  the  case  had  been  re- 
manded, plaintiff  below  dismissed  his  action 
without  prejudice,  and  thereafter,  on  March 
23, 1902,  made  a  written  demand  on  tbe  com- 
pany for  tbe  value  of  the  mare  and  attor- 
ney's fees.  Payment  was  refused.  On  April 
30,  1902,  Becker  brought  this  action,  alleg- 
ing a  demand;  founding  his  case  on  sections 
5S59  to  5863  (both  Inclusive),  Gen.  St.  1901. 
The  court  below  rendered  a  Judgment  in 
favor  of  the  railway  company  on  tbe  facts 
above  stated. 

It  will  be  seen  from  tbe  above  statement 
that  no  demand  on  the  company  for  payment 
of  the  value  of  the  animal  or  for  attom^'s 
fees  was  made  until  after  a  lapse  of  more 
than  three  years  from  the  date  when  the 
mare  was  killed.  Plaintiff  below  seeks  to 
toll  the  statute  of  limitations  from  the  fact 
that  an  action  was  brought  by  him  to  recover 
the  value  of  the  mare  and  attorney's  fees 
within  six  months  from  tbe  time  of  his  loss; 
that  by  a  dismissal  of  that  action  in  March, 
1902,  wittaoot  prejudice  (which  was  a  failure 
otherwise  than  on  the  merits),  and  the  bring- 
li^  of  a  new  one  within  one  year  after  a  de- 
mand had  been  made  on  the  company,  tbe  lim- 
itation did  not  run  by  vlrtiie  of  section  44fit, 
Gen.  St.  1901.  We  are  of  a  contrary  opinion. 
It  has  been  held  -ontformly  by  this  court,  un- 
der tbe  Btocfc-kilUng  act  of  1874  (Gen.  St 
supra),  that  one  who  seeks  Its  benefits  mnst 
bring  himself  aqnarely  within  its  terms.  K. 
P.  By.  Co.  V.  Ball,  19  Kan.  B86.  It  is  nec- 
essary A>r  a  plalntlfl  to  plead  a  damand.  Mo. 
Pac.  By.  Oo.  t.  Morrow,  36  Kan.  495,  18 
Pac.  789;  Mo.  P.  By.  Oo.  t.  Piper,  26  Kan. 
B8.  Tbe  owner  of  stock  killed  onder  the  dr* 
cnmstances  of  Hxe  present  case  has  no  right 
of  action  against  the  railway  company  until 
after  SO  days  from  tbe  date  of  the  demand, 
and  no  cause  of  actton  without  an  averment 
<tf  such  demand.  It  waa  Jost  as  essential  for 
tbe  maintenance  of  this  statutory  action  that 
a  demand  be  made,  as  that  tlus  animal  be 
killed.  HaU  t.  Hurd,  40  Kan.  874,  19  Pac. 
802,  relied  on  connsel  for  plalntllt  In  er- 
ror, la  not  in  point  That  was  an  actltm  nn- 
der  the  statute  by  a  chattel  mortgagor  to  re- 
wet  from  the  mortgagee  the  penalty  Im- 
posed for  f allnie  to  satisfy  a  mortgage  on  tiie 
record  after  its  payment  Tbe  action  was 
first  bron^t  witlumt  a  previous  demand, 
which  the  oonrt  held  waa  necessary.  The 
case  was  then  dismissed  without  prejudice, 
and  another  action  brought  within  a  year 
tnm  016  disndasal,  in  which  ■  demand  was 


pleaded.  The  court  held  that  the  new  action 
saved  the  rights  of  the  plaintiff  from  the  bar 
of  the  statute  of  limitations.  In  that  case 
the  court  said  (page  375,  40  Kan.,  and  page 
803,  19  Pac):  "The  law  made  it  the  du^  of 
the  mortgagee  to  release  the  mortgage  after 
payment.  It  was  as  much  his  duty  to  do  so- 
before  demand  as  afterward.  True, '  no  pen- 
alty attached  until  after  demand.  There 
was  a  wrong  on  the  part  of  the  defendant 
and  the  plaintiff  had  a  right  of  action  Inde- 
pendent of  the  notice  to  compel  such  cancel- 
lation." Under  the  law  on  which  this  ac- 
tion la  based,  a  right  to  recover  Is  given  to 
the  owner  of  stock  killed  on  an  unfenced  rail- 
way, regardless  of  the  negligence  of  the 
company.  Independent  of  the  statute,  there 
could  be  no  liability  In  this  case,  for  no  act 
of  negligence  Is  charged  against  tbe  railway 
company  In  the  bill  of  particulars.  In  St. 
L.  &  S.  F.  Ry.  Co.  v.  Klnman,  49  Kan.  627, 
ft31,  31  Pac.  126.  127,  In  commenting  on  the 
nature  of  an  actiob  under  the  railroad  stock 
law  we  are  now  considering,  the  court  said: 
"And  without  proof  of  a  proper  demand  upon 
a  proper  agent  of  tbe  company,  of  course  the 
plaintiff  cannot  maintain  his  action.  Such 
an  action  could  not  be  maintained  at  common 
law  at  all,  and  it  can  be  maintained  under 
tbe  statute  only  by  a  substantial  compliance 
with  tbe  statute."  The  case  of  Seaton  v. 
Hlxuu,  35  Kan.  663,  12  Pac.  22.  Is  also  relied 
on  by  counsel  for  plaintiff  In  error  In  support 
of  their  contention  that  the  first  action  being 
prematurely  brought  a  dismissal  of  It  with- 
out prejudice,  and  a  beginning  of  a  new  suit 
after  demand,  tolled  tbe  statute.  In  the  case 
mentioned,  Seaton  brought  suit  to  foreclose 
a  materialman's  Hen.  He  commenced  the  ac- 
tion less  than  60  days  after  the  completion 
of  the  building  in  'the  construction  of  which 
the  materials  were  used.  The  action  was 
brought  too  soon  under  the  statute  In  force 
at  that  time,  and  Seaton  failed  for  that  rea- 
son. It  was  hdd  that  another  action  brought 
within  a  year  to  foreclose  the  Hen  might  be 
maintained.  In  tbe  present  case  an  affirma- 
tive act  (a  demand)  was  reQUired  on  tbe  part 
of  tbe  owner  of  the  animal  killed  before  a 
cause  of  action  accrued  to  him  under  the 
statute.  In  the  Seaton  Case  no  such  prelim- 
inary requirement  gave  the  right  to  sue. 
The  law  merely  postptmed  the  bringing  of 
tbe  salt  to  foreclose  until  60  days  after  ttie 
completion  of  the  building.  The  law  Im- 
posed on  Beaton  the  negative  duty  of  re- 
maining passive  until  the  building  bad  been 
completed  60  days  before  he  could  sue.  In 
tbe  case  at  bar,  If  the  ownw  had  made  sea- 
sonable demand  of  tiie  railway  company  for 
pay  for  the  animal  killed,  and  th^  brought 
his  action,  alleging  the  demand,  but  had  not 
waited  until  tbe  full  80  days  had  elapeed, 
which  time  the  company  is  allowed  to  pay, 
Ibe  action  might  be  said  to  have  been  prema- 
turely bron^t;  and  the  case  of  Seaton  v. 
Hlxon,  si^ra,  would  be  an  auttiority  favora- 
ble to  the  rl^t  of  Better  to  dlemiae  mch  ac- 
tion wltbont  prejudice^  and  bring  another 
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after  the  expiration  of  30  days  from  tbe  de- 
mand, which  would  DOt  be  aftected  by  tbe 
statute  of  limitations.  Not  stating  a  cause 
of  action  In  hla  original  bill  of  particulars, 
the  right  to  recover  was  not  saved  by  a  dis- 
missal, and  the  bringing  of  a  new  action  aft- 
er the  statute  of  llmltatlonB  had  run.  Rail- 
way Co.  T.  Bagley,  65  Kan.  188,  69  Pac.  189. 

For  another  reason  the  Judgment  of  the 
trial  court  must  be  affirmed.  No  demand 
was  made  on  the  railway  company  to  pay  the 
value  of  the  mare  until  the  expiration  of 
more  than  three  years  after  the  animal  was 
killed.  In  West  v.  Bank,  66  Kan.  524,  527, 
72  Pac.  252,  253,  63  L.  R.  A.  137,  97  Am.  St. 
Rep.  886,  it  Is  said:  "It  Is  established  law 
in  this  state  that  when  some  preliminary 
action  is  an  essential  prerequisite  to  the 
bringing  of  a  suit,  and  such  action  rests  with 
the  claimant,  he  cannot  defeat  the  op^atlon 
of  the  statute  of  limitations  by  long  and  nn- 
necessary  delay  In  taking  the  antecedent 
step;  and  the  statute  will  begin  to  run  within 
a  reasonable  time  after  the  party  could  by 
his  own  act  perfect  his  right,  which  reason- 
able time  will  not,  in  any  event,  extend  be- 
yond the  statutory  time  Sxed.  for  bringing 
the  suit.  This  doctrine  has  been  stated  and 
restated,  illustrated  and  Illuminated,  applied 
and  reapplied,  until  it  has  become  a  truism." 
In  DIst  Tp.  of  Spencer  t.  Dist.  Tp.  of  River- 
ton  et  al.,  62  Iowa,  30,  17  N.  W.  105,  the  syl- 
labus reads:  "While  the  time  for  the  com- 
mencement of  an  action  may  be  extended^ 
by  section  2537  of  the  Code,  In  a  case  where 
n  former  action  has  failed  for  any  cause  oth- 
er than  negligence,  that  section  does  uot  ex- 
tend the  time  for  bringing  Into  existence  the 
conditions  without  which  no  action  can  be 
maintained,  Accordingly,  where  a  demand 
was  necessary,  and  it  was  not  made  until  aft- 
er the  time  of  the  statute  bad  run  against 
tbe  claim,  held,  that  the  claim  was  barred, 
notwithstanding  It  might  otherwise  have 
been  saved  under  the  provlBlons  of  said  sec- 
tion." 

The  Judgment  of  the  court  below  will  be 
affirmed.  All  tbe  Justices  concurring. 


BBNTON  V.  BEA^Z. 
(Supreme  Court  of  Kansas.    Nov.  S,  1904.) 
APPBAi.— qnEsnoNS  bkvibwablb— suiri- 

OIENCT  OF  EVIDKNCS. 

1.  Rulings  upon  evidence  and  Its  suffideney 
to  sustain  the  special  Endings  requested  and 
made  are  not  open  to  review  on  appeal  unless 
all  the  evidence  considered  by  the  lower  court 

Is  included  In  the  record. 

Error  from  District  Court,  Pottawatomie 
Coimty;  Robert  C.  Helzer.  Judge- 
Action  between  James  O.  Benton  and  Stel- 
la C.  Beakey.  There  was  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 


^  1.  8e«  AppMU  ftod  Kmr,  toL  8.  CmA.  Dig.  1 2011. 


Hayden  Jk  Hayden,  A.  B.  Orane,  and  J.  K. 
Ooddittg,  for  plalntlir  In  error.  Bergen  k 
Dana,  for  defendant  In  mor. 

PER  CURIAM.  The  only  material  ques- 
tions presented  herein  for  review  arise  upon 
rulings  upon  the  evidence,  and  whether  It 
is  sufficient  to  sustain  the  special  findings 
requested  and  made.  These  cannot  be  re- 
viewed unless  the  evidence  which  was  con- 
sidered by  the  district  court  is  included  In 
the  record.  While  there  Is  a  statement  at 
the-  end  of  the  record  that  all  tbe  evidence  is 
preserved,  it  appears  that  a  power  of  at- 
torney, at  least,  which  was  before  the  trial 
court,  is  omitted.  The  absent  document  is 
manifestly  material,  and  since  all  the  evi- 
dence is  not  bere  questions  as  to  Its  suffl- 
clency  are  not  open  to  our  consideration. 
M.,  K.  &  T.  R.  Co.  V.  Williamson  (Kan. 
Sup.)  49  Pac.  157;  Wertz  v.  Albrecht,  68 
Kan.  576,  60  Pac.  600.  Before  this  omission 
was  sharply  brought  to  our  attention,  we 
examined  the  objections  of  tbe  plaintiff  In 
error,  and  discovered  no  reversible  error. 

Judgment  affirmed. 


ST.  LOUIS  &  S.  F.  R.  CO.  T.  WBBNER. 
(Supreme  Court  <a  Kanaaa.   Nov.  0,  190L) 

KBW  TBUX— EBBOB  OF  UW— IKSTBUOnORS. 
1.  An  erroneous  instruction  la  "an  errw  of 
law  occurring  at  ttie  trial,"  and  under  Uie  Code 
such  an  instruction,  not  excepted  to,  Is  not  a 

ground  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  District  Court;  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  Emll  Werner  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Verdict  for  defendant  From  an  order  grant 
Ing  a  new  trial,  It  brings  error.  Bevmed. 

W.  F.  Bvans  and  L.  I*.  Paricer,  for  plaintiff 
In  errw.  Smyth  ft  Helm,  for  dtfendant  In 
error. 

JOHNSTON,  a  J.  An  aetlaa  was  broaght 
by  Emil  Werner  against  tiie  St  Lonla  &  San 
FrandBco  Railroad  Company  to  recover  dam- 
ages for  an  alleged  dlmlnntton  In  the  value 
of  hla  property,  eansed  by  the  constractSon  vC 
a  railroad  on  a  city  street  In  front  of  tbe 
property.  The  ralhroad  company  answered 
that  the  building  of  the  road  in  tbe  street 
was  legally  and  properly  done,  and  that  it 
did  not  interfere  with  Ingress  or  egress  to  or 
from  the  property,  and  occasioned  the  plain- 
tiff no  Injury.  A  trial  was  had,  In  which  the 
court  charged  the  Jury  as  to  tbe  measure  of 
recovery,  and,  among  other  tilings,  sufi^stiBd 
that  If  the  nine  of  the  property  was  en- 
hanced by  the  building  of  the  railroad,  the 
Increased  value  might  be  set  off  against  any 
tnjtiry  sustained  by  reason  of  the  obstruc- 
tion to  the  ingress  and  egress  to  the  prop- 

f  1.  see  New  irrial,  voL  87,  GeaL  Die  H  O.  «. 
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erty.  The  jury  found  that  the  raltie  of  the  i 
property  was  not  aCTected  hj  the  building 
of  the  railroad,  and  a  general  verdict  was 
given  In  favor  of  the  defendant  Plaintiff 
moved  for  a  new  trial,  assigning  all  the  stat- 
utory grounds.  Including  tbe  one  last  men- 
tioned In  section  306  of  the  Code  of  Civil 
Procedure,  to  wit,  "Error  of  law  occurring  at 
the  tital  and  excepted  to  by  the  party  mak- 
ing the  application."  The  motion  was  over- 
ruled 18  to  all  the  grounds  stated,  but  be- 
cause of  the  Instruction  authMlzlng  the  jury 
to  coonterbalance  damages  suffered  with  ben- 
efits received  the  court  granted  a  new  trlaL 
In  disposing  of  the  motion  the  trial  court  re^ 
marked  that  there  was  evidence  In  the  case 
jnstlfylng  the  giving  of  the  Instmctlon  If  It 
had  been  a  correct  statement  of  the  lavr,  but 
held  that  the  Instruction  was  not  a  correct 
declaration  of  the  law,  and  granted  a  new  tri- 
al for  that  reason  alone.  It  appears  from  the 
record,  however,  that  the  Instruction  In  ques- 
tion, as  well  as  the  entire  charge,  was  given 
to  the  jury  without  objection  or  exception. 
Can  a  party  sit  by  and  listen  to  the  giving  of 
an  instruction  without  objection  or  exception, ' 
and,  after  the  case  has  been  fnlly  submit- 
ted, and  an  adverse  verdict  returned,  obtain 
a  new  trial  because  of  the  giving  of  such  In- 
struction? We  think  not  A  new  trial  may 
only  be  allowed  on  the  grounds  specified  In 
the  statutes.  The  giving  of  an  erroneous  In- 
struction Is  an  error  of  law  occurring  at  the 
trial ;  but  such  error  gives  no  ground  for 
setting  aside  a  verdict,  unless'  an  exception 
has  been  taken  to  the  giving  of  it.  The 
grounds  for  a  new  trial  provided  for  In  the 
Code  are  specific  and  exclusive.  The  only 
ground  having  any  application  to  the  ques- 
tion before  us  is  the  eighth  one  mentioned  In 
section  306  of  the  Code  of  Civil  Procedure, 
to  Tvlt,  "Error  of  law  occurring  at  the  trial 
and  excepted  to  by  the'party  making  the  ap- 
plication." To  make  such  an  error  available, 
•  there  must  be  an  exception.  It  has  been  said 
that:  "A  party  has  no  abstract,  Inherent  right 
to  a  new  trial.  He  has  a  right  because,  and 
so  far  only,  as  the  statute  gives  It  to  him. 
•  •  ♦  If  he  falls  to  pursue  this  mode,  he 
loses  the  benefit  of  any  errors  on  the  trial, 
and  Is  concluded  as  to  all  matters  occurring 
at  the  trial."  Nesblt  v.  Hlnes,  17  Kan.  3ia 
It  was  held  In  Sovereign  Camp  v.  Tbiebaud, 
65  Kan.  332,  69  Pac.  348,  that  a  trial  court 
cannot  set  aside  a  verdict  and  grant  a  new 
trial  arbitrarily  and  without  reason ;  and  It 
may  be  added  that  It  can  never  be  done  ex- 
cept for  a  statutory  reason.  In  Publishing 
House  V.  Heyl,  61  Kan.  634,  60  Pac.  317,  it 
was  held  that  statutory  remedies  and  meth- 
ods supersede  previously  existing  ones,  and, 
the  Legislature  having  provided  a  method 
tor  obtaining  a  new  trial,  a  party  desiring 
one  must  conform  to  the  prescribed  require- 
ments. Since  the  plaintiff  took  no  exception 
to  the  instruction  given,  he  Is  deemed  to  have 
acquiesced  in  It  And  assuming  that  It  was 
erroneous,  the  lack  of  an  exception  made  the 


error  unavailable,  and  afforded  no  gronnd  for 
setting  aside  the  verdict  and  granting  a  new 
trial.  Darrance  v.  Preston,  18  Iowa,  397; 
Valerius  v.  Richard,  57  Minn.  443,  59  N.  W. 
534;  Hayne  on  New  Trial,  SS  7,  127.  To 
overcome  this  omission,  plalntlfT  c&lls  atten- 
tion to  a  recital  in  the  case-made  that  It 
contains  all  the  pleadings  and  proceedings^ 
"together  with  the  instructions  given  by  the 
court  and  the  objections  made  by  either  par- 
ty, together  with  all  rulings  of  the  court, 
and  all  papers  filed  In  said  case  necessary  to 
present  the  question  raised  and  enable  the 
Supreme  Court  to  pass  upon  one  question 
raised  In  the  record,  to  wit,  the  giving  of  the 
instruction  complained  of  by  the  plaintiff, 
and  for  the  giving  of  which  a  new  trial  was 
granted."  The  recital  does  not  affect  the 
question  under  consideration. 

The  question  whether  the  giving  of  the  in- 
struction was  a  ground  for  a  new  trial  is 
presented,  and,  assuming  that  the  record  con- 
tains all  that  It  is  said  to  contain,  the  ques- 
tion remains,  did  the  giving  of  an  erroneous 
Instruction,  unexcepted  to,  warrant  the 
granting  of  a  new  trial  ?  We  think  not  and 
therefore  the  order  grantmg  a  new  trial  must 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  Judgment  for  the  plain- 
tiff la  error.  All  the  Justices  concurring. 


STATE  V.  HORINB. 
(Supreme  Court  of  Kansas.    Nov.  B,  1904.) 

FEBJUBT— INFOBHA.TI0H  — '  BVFllCIEltCT  —  AB- 
RAIOHHKITT  OT  DEFEHDAnr— BVIDENOB 
—BILL  or  EXCEPTIOKS. 

1.  In  a  prosecution  for  perjory  the  materialite- 
of  the  false  testimony  to  the  cause  in  which 
it  was  given  may  be  pleaded  in  either  of  two 
ways:  facts  may  be  averred  from  the  relation 
of  which  materiality  b  made  to  appear,  or  a 
direct  allegation  may  be  made  that  the  testi- 
mony was  material. 

2.  If  in  a  felony  case  the  defendant  and  his 
attorneys  appear  when  the  case  is  called  for 
trial,  and  participate  in  the  selection  of  a  jury, 
and  after  the  Jury  is  sworn  it  be  discovered 
that  the  defendant  has  not  been  arraigned,  and 
that  no  plea  has  been  entered,  the  court  may 
then  cause  the  defendant  to  be  arraigned,  re- 
quire him  to  plead,  and  upon  his  refusal  to  do 
BO  enter  a  plea  of  not  guilty  for  him,  reswear 
the  jury  already  chosen,  and  proceed  with  the 
trial  of  the  case. 

3.  Id  a  prosecntlon  for  perjury  committed  be- 
fore a  justice  of  the  peace  the  Juatice  may,  for 
the  purpose  of  provmg  his  official  character, 

£ve  oral  testimony  as  to  the  contents  of  lost 
icuments  relating  to  his  title  to  office,  and  as 
to  bis  pbblic  discharge  of  the  duties  of  the 
office  under  a  claim  of  official  right 

4.  In  a  prosecution  for  perjury  the  complaint 
filed  and  warrant  served  in  the  action  in  which 
the  false  testimony  was  given  are  competent  and 
relevant  to  prove  the  institution  and  pendency 
of  the  proceeding  to  which  they  related. 

5.  If,  by  an  order  in  a  criminal  case,  a  de- 
fendant be  required  to  enter  into  a  recognizance 
for  his  appearance  in.  court  on  June  25,  1904, 
and  be  t>e  given  until  that  time  In  which  to 
present  a  bill  of  exceptions,  the  strict  legal  and 
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ladaraphlc  meBDlD^  of  the  word  "nntil"  is  con- 
trolled bj  the  context,  and  tiw  bill  may  be  pre- 
sented on  the  day  named. 
(Syllabos  by  the  Oonrt) 

Appeal  from  District  Court,  Barton  Coun- 
ty; J.  W.  Brinckerhoff,  Judge. 

George  Horlne  waa  convicted  of  perjury, 
and  appeals.  Affirmed. 

Russell  ft  Russell  and  D.  A.  Banta,  for 
appellant.  C.  C.  Coleman,  Atty.  Gen.,  and 
Jay  F.  Close,  Asst  Atty.  Gen.,  for  appellee. 

BURCH,  J.  Appellant  was  cmvlcted  of 
Hie  crime  of  perjury  committed  before  a  Jus- 
tice of  the  peace  of  the  dty  of  Great  Bendi, 
and  appeals  to  this  court 

Error  la  assigned  be«iuae  a  motion  to 
quasb  t3ie  information  and  an  objection  to 
the  introduction  of  any  testlmODy  undtf  It 
were  overruled,  the  ground  of  eacb  being 
that  the  information  did  not  show  the  ma- 
teriality ot  ibe  false  testimony  to  the  pro- 
ceeding in  which  it  was  given.  The  recital 
of  facts  in  the  Infonnatl<m,  when  fairly  con- 
strued, does  show  materiality,  although  not 
in  terms  as  direct  and  certain  as  might  hare 
been  used,  by  setting  out  the  testimcHiy  and 
stating  that  it  was  ^ren  In  support  of  a 
defeiMe  of  an  allU  In  a  prosecution  of  a  char- 
acter described.  But,  In  addlttou  to  this, 
the  statement  of  the  false  teatlmcu^  con- 
cludes wltb  the  following  allegation:  "All  of 
which  were  material  matters  in  said  cause." 
The  authorities  reco^lze  two  methods  of 
pleading  the  materiality  of  testimony  alleged 
to  be  false  In  prosecutions  for  perjury.  Facts 
may  be  averred  from  the  relation  of  which 
materiality  la  made  to  appear,  or  a  direct 
iill^tlon  may  be  made  that  the  testimony  In 
question  was  material.  State  t.  Brownfleld, 
<tT  Kan.  627, 73  Pac.  925.  See.  also.  2  Bishop's 
New  Orim.  Proe.  |  821;  2  Wbarton's  Crim. 
lAW,  ff  1304;  16  Bncycl.  PI.  ft  Pr.  344.  If 
the  latter  metiiod  be  adopted,  the  allegaticMi 
of  materiality  may  be  re^rded  as  a  state- 
ment of  ultimate  fact,  and  not  aa  a  mere 
conclusltm  of  law.  The  information  In  this 
case  is  suffldoit  under  either  rule,  and  the 
motion  and  objection  were  properly  ovomled. 

When  the  case  was  called  for  trial  tlie  de- 
fendant and  his  attorneys  appeared,  and  par- 
ticipated in  the  examination  of  the  Jury. 
After  the  Jury  bad  been  sworn,  the  defendant 
objected  to  any  further  proceedings  In  the 
case  for  the  reason  he  had  not  been  arraign- 
ed and  had  not  pleaded  to  the  information. 
The  court  then  caused  the  Information  to  be 
read  to  the  defendant,  requested  him  to  plead, 
and  upon  his  refusal  to  do  so  entered  a  plea 
of  not  guilty  for  him.  The  jury  was  then 
resworn,  and  the  trial  proceeded  with,  over 
the  objection  and  exception  of  the  defend* 
ant.  This  action  of  the  court  is  assigned  as 
error.  In  the  case  of  the  State  v.  Wilson, 
42  Kan.  587,  507,  22  Pac.  622,  the  course 
adopted  by  the  district  court  to  cure  the  ir- 
regularity In  falling  to  arraign  the  defend- 


ant and  to  require  him  to  plead  waa  ex- 
pressly recommended.  In  the  cose  of  Weav- 
er V.  State,  83  Ind.  289,  the  propv  iHmctlea 
on  such  occasions  Is  described  as  follows: 
"It  is  shown  by  the  record  that  the  oomt 
discovered,  after  the  Jury  bad  been  Impan- 
eled and  sworn  to  try  the  case;,  but  before 
any  evidence  bad  been  glv«a  to  the  Jury  by 
either  of  the  parties  that  the  appellant  had 
not  be^  arraigned  on  the  Indictment,  and 
bad  not  entered  bis  plea  thereto.  What  waa- 
the  duty  of  the  court  iqKm  maUng  this  dl»- 
coveiy?  It  was  hardly  incnmbe-it  on  the 
court,  after  such  discovery,  to  proceed  with 
'  the  trial  of  the  cause  without  an  Issue;  for. 
If  sucb  trial  had  resulted  In  the  convlctloa 
of  the  appellant,  his  nonarralgnment  on  the 
Indlcbnent  and  his  failure  to  plead  thereto 
would  have  constituted  sufllcdent  caua^  not 
for  lilB  dlsdiarge  from  the  Indictment,  but 
-for  a  new  trial.  *  *  *  It  seems  to  UB, 
therefor^  that  it  was  the  plain  duty  of  the- 
court,  when  it  was  discovered  that  the  ap- 
pellant had  not  been  arraigned  and  had  not 
entered  bla  plea,  to  cause  blm  to  be  ar- 
raigned, and  to  cause  him  to  enter  his  plea 
to  the  indictment  before  proceeding  with  the- 
trial  of  the  cause.  Any  other  course  than 
the  one  punned  by  the  court  In  tbis  caso 
would  necessarily  result  in  ustiess  expense 
and  a  waste  of  time."  In  the  case  of  Dis- 
ney v.  Commonw«iltfa  (Ey.)  6  8.  W.  860,  it 
Is  said:  "But  by  an  overs^ht  the  anpeUant 
was  put  upon  his  trial  before  he  was  re- 
quired to  plead.  The  ovwsight  was  discov- 
ered and  corrected,  before  the  case  bad  pro- 
gressed far,  by  entering  the  appellant's  plea 
and  reswearing  tlie  Jury.  This  was  done.  It 
Is  true,  ag^dost  his  protest  But  what  right 
of  his  was  prejudiced?  The  jurora  had  Just 
been  selected  and  chosen  by  him  In  the  man- 
ner pt^ted  out  by  law.  His  righte  In  tbat 
regard  were  In  no  manner  abridged.  And  tlie 
subsequent  fact  of  putting  him  upon  trial 
and  progressing  with  the  trial  for  a  short 
time  without  his  plea  having  been  entered 
deprived  him  In  fact  of  no  right  t^at  he 
would  have  been  entitled  to  in  the  progress 
of  the  trial  had  it  been  properly  begun. 
Therefore  It  is  dear— very  clear— ttiat  his 
rights  were  not  prejudiced  by  the  action  of 
the  court"  See.  also,  State  v.  Weber,  22 
Mo.  321;  The  State  v.  Wllliard,  89  Mo.  App. 
S8;  Morris  t.  The  Stete.  80  Tex.  App.  95,  16 
S.  W.  757.  Autborltles  may  be  found  im- 
pugning the  doctrine-  announced  by  these 
cases,  but  they  do  not  commend  themselves 
to  our  view.  Without  arraignment  or  a 
waiver  of  arraignment,  and  without  plea  or  a 
refusal  to  plead  and  an  entry  of  a  plea  by 
the  court,  tbe  defendant  was  not  In  Jeopardy, 
and  tbe  proceeding  amounted  to  nothing. 
The  State  v.  Rook,  61  Kan.  382,  59  Pac.  653, 
49  L.  R.  A.  186;  Wallace  v.  State,  4  Lea 
(Teitn.)  309.  Hence  all  that  tbe  defMidant 
could  demand  would  be  that  the  erroneous 
proceeding  be  set  aside,  and  another  conduct- 
ed against  him  In  tbe  regular  way.  This 
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was  done,  and  then  all  tiie  formalitieB  of 
the  law  were  compiled  with.  Therefore  he 
baa  suffered  no  injury  whatever  to  Ms  rights. 

On  the  trial  it  appeared  that  certain  docu- 
ments establishing  the  title  of  the  justice  of 
the  peace  before  whom  the  false  testitoony 
had  been  givrai  to  his  office  were  either  lost 
or  destroyed,  and  consequently  secondary  evl- 
dence  of  their  contents  was  Introduced.  In 
this  there  was  no  error.  The  justice  also 
gave  oral  testimony  relating  to  the  public 
dlschai^e  of  the  duties  of  the  office  of  jus- 
tice of  the  peace  under  a  claim  of  official 
right  Under  the  circumstances  of  the  case 
this  evidence  was  also  unobjectionable. 

The  complaint  filed  and  warrant  Issued  In 
the  action  In  which  the  false  testimony  was 
given  were  Introduced  In  evidence.  They 
were  proper,  In  order  to  prove  the  institu- 
tion and  pendraicy  of  the  proceeding  to  which 
they  related.  Other  testlmor^  admitted 
against  the  defendant  Is  not  of  sufficient  im- 
portance to  require  notice. 

No  exceptions  were  saved  to  the  Inatruc- 
tlons  given  to  the  jury,  and  the  assignment 
of  error  relating  to  that  feature  of  the  trial 
cannot  be  considered.  The  St  L.  &  8.  F. 
n.  Co.  V,  Emil  Werner  (decided  at  the  pres- 
ent term)  78  Pac.  410.  Other  mattera  urged 
as  grounds  for  a  new  trial  were  not  called 
to  the  attention  of  the  court  In  the  motion 
for  a  new  trial,  and  hence  are  not  available 
to  the  defendant  in  this  appeal. 

The  state  insists  that  the  bill  of  excep- 
tions was  allowed  and  signed  beyond  the 
time  limited  for  that  purpose,  and  hence 
that  all  assignments  of  error  depending  upon 
It  are  not  reviewable.  The  journal  entry 
reads  as  follows:  "Upon  the  application  of 
the  defendant  It  was  ordered  by  the  judge 
of  "ttie  court  who  tried  this  case  that  the 
above  sentence  be  stayed  until  the  26th  day 
of  June,  1904,  nntll  which  time  the  defend- 
ant was  given  to  make  and  file  a  bill  of  ex- 
ceptions; the  said  order  staying  sentence 
being  upon  the  condition  of  the  defendant 
giving  bond  In  flie  siun  of  $1,200  conditioned 
loT  bis  appearance  at  tUs  court  on  said  day. 
WM(A  bond  was  duly  ^ven,  approved  by  the 
court  and  the  defendant  was  discharged  un- 
til the  said  date."  The  blU  was  settled  and 
signed  on  June  2Sth.  A  clear  instance  is 
here  presented  In  which  the  strict  I^al  and 
lexigraphtc  meaning  of  the  word  "until"  may 
be  controlled  by  Its  context  The  condition 
of  the  defGQdanf  8  bond  was  that  he  appear 
on  June  2Sth.  He  was  evidently  discharged 
to  appear  according  to  his  bond,  and  exe- 
cution was  erldently  stayed  while  be  was  at 
Ubnty  under  his  bond,  even  though  tiie  «x- 
presslona  used  were  "until  said  day."  The 
same  period,  however,  was  plainly  allowed  In 
which  to  make  bis  Mil  of  exertions.  See 
State  r.  Bradbury  (Kan.  Sup.)  74  Paa  281; 
State  T.  Dyck  (Kan.  Srxp.)  7R  Pac.  488. 

No  sufficient  reason  having  been  shown  for 
a  reversal  of  the  judgment  of  the  district 
^tturt,  it  !•  affirmed.  All  the  Justioei  ooo- 
currlng. 


STATU  T,  BURTON, 
(Supreme  Court  ta  Kansas.    Nov.  S,  1904.) 

BILL  or  EXCEPTIONS— TIME  OF  SETrUNG. 

1.  An  order  was  made  extending  the  time  to 
settle  a  bill  o£  exceptions  ontil  December  4tli. 
In  support  of  a  contention  that  the  word  "un- 
til" was  Intended  to  be  used  as  one  of  inclu- 
sion, affidavits  are  offered  to  the  effect  that 
when  the  order  was  made  court  had  been  ad- 
journed to  December  3d,  but  that  it  was  not 
certain  that  the  judge  would  arrive  at  the  coun- 
ty seat  before  the  close  of  busineBs  hours  on 
that  day,  and  that  it  was  understood  that  court 
would  be  in  session  on  the  4th.  Held,  that  this 
showing  affords  no  ground  for  interpreting  the' 
order  as  Including  tM  4tb  as  a  part  of  tiie  time 
within  whldi  the  bill  of  exceptions  mi^t  be 
settled. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  MarUm  Coun- 
ty; O.  L.  Moore,  Judge. 

Bobert  Hawtbom  Burton  was  convicted  ot 
murder  in  the  second  d^ree^  and  appeals. 
Dismissed. 

W.  H.  Carpenter,  for  appellant  O.  O.  Cole- 
man, Atty.  Oen.,  and  Jay  F.  CSose,  Asst 
Atty.  Gen.,  for  the  State. 

MASON,  J.  On  October  6,  1901,  Robert 
Hawthorn  Bnrton  was  convicted  of  murder 
in  the  first  degree.  By  reason  of  the  rejec- 
tion of  certain  evidence  otCered  by  the  de- 
fendant at  the  trial,  the  judgment  was  re- 
versed to  State  T.  Burton,  63  Kan.  602,  66 
Pac.  633,  where  the  drcumstances  of  the 
homicide  are  stated.  A  new  trial  resulted 
In  a  conviction  for  murd«  In  the  second  de- 
gree, which  also  was  set  aside  on  appeal  on 
account  of  the  misconduct  of  Jurors.  State 
V.  Burton,  66  Kan.  704,  70  I^c.  6M.  Upon 
a  third  trial  tiie  defendant  was  again  con- 
victed of  murder  In  the  second  d^ree,  and 
once  more  appeals. 

Various  assignments  of  em>r  have  been 
argued,  all  of  them  based  upon  such  rulings 
as  csn  only  be  reviewed  wben  embodied  to  a 
bin  of  exceptions.  The  state  objecte  to  the 
purported  bill  of  exceptions  found  In  the  tran- 
script upon  the  ground  tiiat  It  was  not  set- 
tled witbto  proper  time.  It  was  settled  and 
signed  December  14,  after  the  evira- 
tion of  tbe  term  of  court  at  which  the  trial 
was  bad.  Time  for  the  settlement  had  been 
duly  extended  by  a  succession  of  orders  un- 
til November  1,  IW^.  On  October  80,  1908, 
an  order  was  properly  made  extending  the 
time  "unto  the  4tta  day  of  December,  1903." 
No  further  extension  was  made  until  Decem- 
ber 4tta,  when  a  new  order  was  made  extend- 
ing the  time  to  December  20th.  It  Is  ob- 
vious, therefore,  that  within  the  rule  announ- 
ced to  Croco  V.  HHI^  66  Kan.  61%  72  Pac. 
208,  and  followed  lu  State  t.  Dyck  (Kan. 
Sup.)  76  Pac.  488,  Jurisdiction  to  make  a 
valid  bill  of  exceptions  was  lost  before  the 
document  relied  upon  by  defendant  as  such 
-was  signed,  and  sucb  document  is  a  nullity. 

An  effort  is  made  on  behalf  of  the  defend- 
ant to  bring  the  case  within,  the  principle  ap- 
plied In  State  v.  Bradbury,  67  Kan.  SOS,  74 
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Pac.  231,  and  In  State  t.  Horlne  (decided  at  | 
the  present  sitting)  78  Pac.  411,  that  the  | 
word  "until"  (or  "to")  will  be  treated  aa  In- 
clusive If  a  purpose  to  use  It  in  that  sense  la  j 
manifest  To  that  end  affidavits  have  been  | 
presented,  made  by  the  cleric  of  the  district 
court  and  1^  defendant's  attorney.  That  [ 
of  the  clerk  merely  sets  out  that  on  October  ' 
23d  the  court  vas  adjourned  until  December  ! 
3d,  that  at  the  time  of  such  adjournment  it 
was  understood  that  court  would  be  in  ses- 
sion on  December  4th,  and  that  court  was 
held  (m  that  date.  The  affidavit  defend- 
ant's attorney  states  that  the  Judge  of  tbe 
court  resided  in  another  county;  that  be 
made  the  order  extending  the  time  for  the 
settlement  of  the  bill  of  exceptions  until  De- 
cember  4th,  while  at  his  home;  tbat  at  tbe 
time  of  such  order  court  in  the  county  where 
Oie  case  was  tried  stood  adjourned  to  De- 
cember 3d;  tbat  it  was  tbe  practice  of  the 
Judge,  when  holding  adjourned  terms  of 
court  there,  to  come  to  the  county  spat  by  1 
a  train  arriving  Id  the  afternoon  of  tbe  day 
Uf  which  adjournment  had  been  taken;  tbat  i 
he  often  arrived  too  late  to  transact  any 
business  on  that  day.   It  then  continues: 
"Affiant  further  says  that  said  order  granting 
further  time  to  aettle  and  file  said  bill  of 
exceptions  was  intended  to  include  the  4th 
day  of  December,  1003,  for  the  reason  tbat 
on  that  day  court  would  be  In  session,  and 
the  Judge  would  then  and  there  have  time 
to  settle  and  sign  said  bill  of  exceptions  after 
Ills  arrival  in  Marion  on  the  3d  day  of-  De- 
1-ember,  to  which  day  said  court  was  ad- 
journed to;  tbat  said  bill  of  exceptions  was 
not  intended,  at  tbe  time  said  order  was 
made,  to  be  signed  and  settled  on  the  3d  day 
of  December,  1903,  for  tbe  reason  tbat  It 
was  not  tbe  babit  or  custom  of  said  Judge 
to  arrive  in  the  city  of  Marion  except  upon 
said  train  as  above  mentioned,  which  was 
often  late,  and  often  did  not  arrive  until 
after  business  hours  bad  closed.*'  This  show- 
ing wholly  fails  to  bring  the  case  within  the 
exception  noted.    Grauting  It  to  be  permissi- 
ble to  look  elsewhere  than  to  tbe  conteuta 
of  the  order  Itself  to  determine  whether  tbe 
word  "until"  was  used  In  any  unusual  sense, 
and  tbat  the  evidence  presented  might  be 
considered  for  that  purpose.  It  falls  far  short 
of  Its  object.   The  statements  as  to  what 
was  Intended  by  the  order,  and  when  It  was  | 
intended  tbat  the  bill  of  exceptions  should 
be  settled,  are  necessarily  only  the  opinions  ', 
of  the  attiaut,  for  It  is  tbe  intention  of  the  i 
judge,  and  not  of  the  attorney,  that  is  impor-  ! 
tant.    These  statements  of  opinion  are  of  no 
greater  force  than  tbe  reasons  given  in  their 
supijort.  and  these  reasons  at  the  most  mere-  ' 
ly  afford  a  basis  for  a  vague  surmise  as  to 
what  may  have  been  in  the  mind  of  tbe 
Judge.   They  cannot  aid  the  Interpretation  of  , 
tbe  language  of  the  order.   There  Is  nothing 
In  the  order  itself  to  suggest  a  purpose  to 
use  the  phrase  In  question  otherwise  than  ; 
with  Its  ordinary  slgnlflcauce.   Tbere  is  notta-  ; 
ing  in  the  circumstances  shown  that  indl-  I 


cates  such  a  purpose.  It  follows  that  under 
the  authority  of  tbe  decisions  dted  the  biU 
of  exceptions  is  a  nullity. 

It  is  further  argued  that  the  loss  of  Juris- 
diction was  remedied  by  the  failure  of  the 
county  attorney  to  make  seasonable  objec- 
tion, and  by  his  adcii^  for  a  further  exten- 
sion of  time.  Tbe  defect  is  not  one,  bow- 
eyer,  tbat  can  be  waived. 

The  appeal  la  diamlased.  All  the  Juatlcea 
concurring. 


BAHTLETT  et  al.  v.  RIDGLEY  NAT.  BANE 
OF  SPRINGFIELD.  ILL. 
(Supreme  Court  of  Eaosas.   Nov.  5,  190^) 

REPLEVIN— AFFIDAVIT— DEFENSES. 

1.  An  affidavit  in  an  action  of  replevin  by  a 
mortgagee  to  recover  the  possession  of  tbe  mort- 
gaged chattels  alleging  ownership  thereof  in  the 
plaintiff  is  snffident  where  tbe  chattel  mortgage 
contains  no  stipulation  retaining  title  in  tbe 
mortgagor.  Especially  so  where  the  verified  pe- 
tition in  the  action  Bets  out  the  exact  nature  of 
the  claim, 

2.  In  an  action  In  replevin  by  the  mortgagee 
to  recover  tbe  mortgaged  property  the  petition 
averred  that  the  debt  secured  by  the  mortgage 
was  past  due  and  remained  unpaid ;  tbat  the 
provision  of  the  mortgage  was  that  the  mort- 
gagee was  entitled  to  the  possession  of  the  prop- 
erty upon  default  in  payment  The  answer, 
besides  a  general  denial^  substantially  admitted 
the  Indebtedness,  the  givmg  of  the  mortnge.  and 
the  default,  but  charged  that,  after  the  plain- 
tiff had  obtained  possession  of  the  property  an- 
der  the  order  of  delivery  issued  in  the  action, 
it  was  improperly  and  improvidently  disposed 
of  by  him  at  a  price  much  below  its  valne.  and 
prayed  for  a  return  of  the  property,  ot.  if  a 
return  could  not  be  had,  for  a  judgment  for  itu 
value.  Ueld,  that  the  entire  pleading,  taken  to- 
gether, stated  no  dpfenee  to  plaintiff's  recovery; 
that,  having  asked  the  return  of  the  property, 
the  defendant  occupied  tbe  position  of  one  as- 
serting bis  right  of  possession  at  the  time  of 
the  commencement  of  the  action,  and  hence  no 
demand  need  be  shown ;  that  the  sole  issue  in 
a  replevin  action  in  the  first  instance  is  the  right 
of  poBsession  of  tbe  replevied  property  at  the 
beKinning  of  the  action,  and  hence  the  plain- 
tiff'tt  wrongdoing  in  relation  to  tbe  property 
after  the  commencement  of  the  action  could  not 
be  litigated  therein. 

(Sj-llabus  by  the  Court.) 

■  Krror  from  IHstrict  Court,  Kearny  Coun^; 
Wm.  Easton  Hutchison,  Judge. 

Action  by  tbe  Ridgl^  National  Bank  of 
Springfield,  ill.,  against  Mary  A.  Bartlett 
and  others.  Judgment  for  plaintUt,  and  de- 
fradants  bring  error.  Affirmed. 

Geo.  Getty  and  Geo.  J.  Downer,  fbr  plain- 
tiffs In  error.  E.  R.  Thorpe  and  Boyle,  Guth- 
rie &  Davidson,  for  defendant  in  error. 

CUNNINGHAM,  J.  The  defendant  in  er- 
ror was  plaintiff  below.  It  commenced  its 
action  in  replevin  In  Kearny  county,  Kan., 
against  tbe  plaintiffs  In  error,  setting  out  in 
its  petition  the  execution  and  delivery  to  it 
by  the  plaintiffs  of  their  promissory  note  se- 
cured by  a  chattel  luortgajre  on  515  head  of 
cattle  of  various  kinds,  all  branded  alike. 
It  further  alleged  that  the  note  was  long 
past  due,  and  that  it  was  entitled  to  the  im- 
mediate pos.se.<sion  of  the  mortgaged  proper- 
ty, and  "tbat  defendants  unlawfully  detain 
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ADd  keep  plaintiff  out  of  tbe  possession  of 
Bald  properly,  although  demand  has  been 
made  for  the  same."  There  were  attached  to 
the  petition  copies  of  the  note  and  mortgage 
mentioned  therein.  The  petition  was  duly 
verified.  At  the  time  of  the  filing  of  the 
petition  an  affidavit  In  replevin  was  filed, 
which  alleged  that  tbe  plaintiff  was  the  own- 
er of  and  entitled  to  tbe  Immediate  posses- 
gioD  of  tbe  property  described  In  the  petition. 
An  order  of  delivery  was  issued  to  the  sher- 
iff, and  under  It  the  property  was  taken  and 
delivered  to  tbe  plaintiff.  Some  three  months 
after  the  filing  of  the  petition  and  after 
the  filing  of  several  dilatory  motions  by  the 
defendants  tbey  were  permitted  to  file  their 
answer.  The  plaintiff  in  tbe  meantime  ship- 
ped the  cattle  to  Kansas  City,  and  disposed 
of  them  upon  the  market  there.  Tbe  de- 
fendants' Answer  contained:  First,  a  gen- 
eral denial;  second,  by  way  of  counterclaim 
they  admitted  the  making  of  the  note  and 
mortgage  In  question,  and  that  the  note  was 
liast  due.  They  charge  that  the  cattle  had 
been  taken  by  tbe  plaintiff  under  the  order 
of  delivery  Issued  in  the  case,  and  shipped 
to  Kansas  City,  where  they  were  sold  to  some 
ten  different  bnyers;  that  these  cattle  could 
have  been  sold  at  the  time  they  were  ship- 
ped for  a  much  greater  sum  In  the  county  of 
Kearny  than  they  were  at  Kansas  City; 
'^bat  said  plaintiff  did  not  act  in  good  faith, 
nor  use  reasonable  care  and  dlllgeuce.  Id 
shipping  said  cattle  to  Kansas  City,  Mis- 
souri; that  Bald  plaintiff  well  knew  that 
the  Kansas  City  market  was  a  very  poor 
market  to  ablp  cattle  to  at  that  time,  and 
that  said  cattle  could  be  sold  at  a  much  bet* 
ter  adrantage  In  Kearny  county,  Kansas; 
that  the  Bhlpping  and  selling  of  said  cattle  In 
Kansas  City  worked  a  hardship  and  worked 
Injustice  to  the  defendants.  In  this:  tbat 
said  indebtednesa  amounted  to  about  911,500 
wh&a,  said  cattle  were  taken  by  tbe  sheriff  of 
Keaniy  county,  and  that  tbey  only  netted 
in  Kansas  City,  Missouri,  ¥7,727,  leaving  a 
deficit  of  about  «3,773;"  and.  further,  that 
the  cattle  were  of  the  reasonable  valne  of 
more  than  $14,000  in  Kearny  county  at  tbe 
time  of  their  seizure  and  sale.  The  defend- 
ants prayed  for  Judgment  of  the  return  of 
the  cattle,  and,  in  case  the  same  could  not 
be  had,  for  the  sum  of  $3,553,  tbe  difference 
between  the  mortgage  debt  and  the  value  of 
the  property  in  Kearny  county.  In  tbe  mort- 
gage  It  was  provided  that,  until  default  was 
made,  the  possession  of  tbe  property  should 
remain  with  the  mortgagors,  and  uiwn  de- 
fault that  the  mortgagee  might  take  posses- 
i^ioD  of  the  property  and  sell  tbe  same  at  pub- 
lic auction  or  private  sale,  with  or  without 
notice,  at  any  convenient  place,  or  after 
tmnsportation  to  the  Kansas  City  Stock- 
varda,  Kansas  City,  Kau.,  Kansas  City,  Mo., 
or  t!ie  stockyards  at  South  St.  Joseph.  3Io. 
Thereafter,  upon  motion  of  the  plaintiff,  it 
was  held  by  the  court  that  this  answer  stated 
DO  defense  to  plaintitTs  petition,  and  the 
court  thereupon  rendered  Judgment  In  plalu- 


tlfTa  favor  tbat  it  was  at  the  time  of  the 
commencement  of  the  action  entitled  to  the 
immediate  possession  of  the  property  de- 
Bcrilied  in  its  petition,  aud  adjudged  the  de- 
fendants to  pay  the  costs  of  the  action.  It 
Is  to  reverse  this  judgment  that  tbe  plain-  > 
tiffs  in  error  are  now  here. 

One  of  tbe  defendants'  dilatory  motions 
was  to  quash  and  set  aside  the  service  of  tbe 
order  of  delivery  because  of  the  Insufficiency 
'  of  the  replevin  affidavit,  it  alleging  owner- 
ship of  tbe  property,  and  not  tbat  plaintiff 
bad  a  special  ownership  or  Interest  therein. 
We  think  there  waA  no  error  in  the  court's 
refusal  to  sustain  this  motion.   Tbe  affidavit 
In  itself  was  sufficient  in  form,  and  In  a  very 
Important  sense  was  literally  true.  Sec- 
tion 4250,  Gen.  St.  1901.  provides  that.  In  the 
absence  of  a  stipulation  to  tbe  contrary,  the 
mortgagee  of  personal  property  shall  have 
the  legal  title  thereto  and  the  right  to  posses- 
I  slon.   This  mortgage,  while  it  contained  a 
j  provision  that  tbe  mortgagor  might  retain 
I  possession  of  tbe  property  until  default  In 
I  the  performance  of  tta  conditions,  contained 
I  no  provision  whatever  changing  tbe  status  of 
the  title  as  created  by  tbe  statute.  Besides 
this,  the  entire  transaction  with  the  nature 
of  the  plaint^a  claim  under  its  chattel  mort- 
gage was  shown  In  its  petition,  so  tbat  the 
defendants  were  clearly  advised  as  to  tbe 
claim  of  the  plaintiff. 
I     Tbe  further  claim  of  the  plaintiffs  In  er- 
ror is  that  the  condition  of  tbe  pleadings  did 
not  warrant  tbe  rendition  of  a  Judgment 
against  them  without  proof.   This  because: 
;  First  Their  general  denial  put  in  Issue  plain- 
tiff's auction  of  a  demand,  and.  this  be- 
ing so.  It  ought  not  to  bare  recovered  with- 
out proof  of  such  demand.   Tbe  general  de- 
nial is  modified  and  limited  by  tbe'allega- 
'  tlona  contained  in  the  second  defense,  which 
is  daiomlnated  a  oonnterclalm.    Had  the 
general  denial  stood  alone,  tbe  plaintiff 
would  have  been  required  to  prove  demand. 
This  counterclaim,  howe\'er,  prayed  a  return 
of  tbe  property.   This  could  only  be  claim- 
ed upon  tbe  theory  that  the  plaintiff  was  not 
entitled  to  the  possession  of  the  cattle  at 
the  time  of  the  commencement  of  tbe  action, 
and  that  the  defendants  were.   It  has  often 
been  held  by  this  court  that  no  demand  and 
refusal  need  be  shown  where  the  defendant 
places  bis  defense  upon  bis  right  of  posses- 
sion at  the  time  of  tbe  commencement  of 
the  action.    Raper  v.  Harrison,  37  Kan. 
243.  15  Pac.  21-9;    Schmidt  v.  Bender,  3» 
Kan.  4.37.  18  Pac.  401;  Greenawalt  v.  Wil- 
son. 52  Kan.  109,  34  Pac.  403.    Second.  The 
counterclaim  states  a  cause  of  action  and 
right  of  recovery  in  the  defendants,  which 
could  be  availed  of  in  this  action,  and  hence 
that  they  had  a  right  to  be  beard  thereon. 
,  It  will  be  remembered  that  this  counterclaim 
I  prayed  for  tbe  recovery  of  the  excess  of  the 
alleged  value  of  the  cattle  In  Kearny  county 
!  over  the  amount  due  on  defendants'  note; 
[  this  on  the  theory  either  that  tlie  plaintiff 
'  bad  no  right  to  ship  and  sell  on  tbe  market 
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at  Kansas  Cl^,  altbongb  tbe  chattel  mort* 
fsage  permitted  it  so  to  do,  ot  else  that  In 
so  doing  it  did  not  act  in  good  faith.  But 
In  either  view  this  relief  could  not  be  grant- 
ed the  defendants  in  this  action.  The  issue 

iln  a  replevin  action  in  the  first  instance  is 
whethw  the  plaintiff  is  ^titled  to  the  pos- 
session of  tbe  r^levled  prc^rty  at  the  time 
of  tbe  commencement  of  the  action.  This, 
and  this  only.  Wilson  v.  Foller,  9  Ean.  177; 
Bnckor  t.  Donovan,  18  Kan.  2B1, 19  Am.  Bep. 
M;  Brown  v.  Holmes,  13  Kan.  482;  Len^  ▼. 
McGomiell,  8  Kan.  273.  Another  and  entirely 
distinct  issne  could  not  be'  injected  into  tbe 
<ra8e  by  the  pleading  here  filed. 

To  be  sore,  under  section  185  of  tbe  Olvll 
Code  the  xalae  of  tbe  property  may  be  ascor- 
tained  in  tbe  replevin  action  in  a  case  wbwe 
It  has  bem  delivered  to  the  plaintiff,  and  upon 
final  trial  its  return  to  def  »idant  Is  adjudged. 
This  is  for  the  purpose  of  regnlrlng  the  pay- 
ment of  such  valne  in  case  a  return  of  tbe 
property  Itself  cannot  be  bad.  The  language 
of  this  court  ifl  Denny  t.  Faulkner,  22  Kan. 
80,  wbidi  is  found  on  page  100,  is  lAteO.  by 
pleiutiflb  In  error  in  support  of  th^  conten- 
tion. That  language,  bowevCT,  was  used  in 
reference  to  a  case  arising  under  section  185, 
and  not  under  facts  such  as  are  here  found. 
We  are  also  dted  to  the  case  of  Deftnrd  v. 

.  Hutchison,  4S  Kan.  218,  25  Pac.  641, 11  L.  B. 
A.  257,  as  holdii^;  the  doctrine  that  a  counter- 
claim in  the  nature  of  the  one  here  pleaded 
may  be  availed  of  by  a  defendant  This 
claim  Is  not  home  out  by  the  facts  of  that 
ease.  It  was  there  sought  by  the  defendant 
in  possession  to  defeat  plalntUTs  right  of  re- 
covery by  showing  that  tbe  plaintiff  had,  sab- 
sequent  to  the  execution  of  the  mortgage, 
agreed  to  purchase  the  mortgaged  property, 
and  thus  extinguish  the  debt  Of  course,  this 
claim  went  directly  to  tbe  plaintiff's  right 
of  recovery,  for  If  there  was  no  debt,  there 
was  no  such  right  We  are  not  now  deciding 
that  the  defendants'  counterclaim  set  out  no 
cause  of  action  against  the  plalntlif,  but  we 
do  decide  that  it  contained  no  defense  to 
plaintiff's  right  of  recovery  in  this  action 
of  replevin. 

Some  other  suggestions  of  error  are  found 
in  the  brief  of  plaintiffs  In  error.  We  have 
examined  them  all,  and  find  nothing  of  sub- 
stance. 

Discovering  no  error  in  the  record,  we  af- 
firm the  Judgment  of  tbe  court  below.  All 
the  Justices  concurring. 


■  GREENE  et  al.  v.  HBALT  et  al. 
(Snpreme  Conrt  of  Kansas.    Nov.  -5.  1004.) 

IIOBTQAOE— FOBECLOStJBB— SEPABATK  TBACTS— 
DECBEE  OF  SALE. 

1.  In  an  action  to  foreclose  a  mortgage  on 
three  separate  tracts  of  real  estate  one  of  which 
is  claimed  by  certain  parties  defendant  other 
than  the  mortgagor,  and  it  is  conceded  by  all 
parties  that  the  mortgagor  did  have  Bome  !□- 
terest  in  the  land  at  the  time  he  executed  the 
mortgage,  and  where  it  la  made  to  appear  that 
sabsequently  to  the  execution  of  the  mortgage. 
In  an  action  in  ejectment,  a  judgment  was  ren- 


dered in  favor  of  snch  claimants  canceling  all 
pretended  title  of  the  mortgagor  in  such  tract 
and  quieting  the  title  thereto  in  such  claimantB, 
and  that  the  two  remaining  tracts  are  still  the 
property  of  the  mortgagor,  it  la  held,  that  it  is 
not  error  for  the  court  to  order  tbe  tracts  of 
land  Included  in  the  tnortgage,  and  not  sahjeet 
to  the  claim  of  such  defendants,  to  be  sold  first^ 
and  tbe  proceeds  applied  to  tbe  satisfacdon  of 
the  mortgage  lien,  before  a  sale  of  the  tract 
claimed  by  snch  defendants. 
(Syllabus  by  the  Court) 

Brror  from  District  Court  Jefferson  Oonn- 
ty;  Marshall  Gephart,  Ju^. 

Action  by  B.  Barton  Greene  and  others 
against  Tena  De  Wit  AEuse  Healy  and  oth- 
ers. I>^m  a  Judgment  for  leas  than  the 
amount  claimed,  plaintiffs  bring  error.  Af- 
firmed. 

Dawes  &  Rutherford,  for  plaintiffs  In  er- 
ror. SamL  Haher,.for  defendants  tn  oror. 

GBEBNE,  J.  The  plainUffs  bronght  this 
action  upon  a  promissory  note  and  to  fore- 
cJoae  a  real  estate  mortgage  on  three  sep- 
arate tracts  of  land.  In  addition  to  the 
payee  they  made  certain  parties  defendants, 
whom  for  brevity  we  shall  call  tbe  ''Muse 
heirs."  Service  was  obtained  upon  the  lat- 
ter publication,  and  Judgment  tras  ren- 
dered against  them  by  default  Afterward, 
they  applied  f9r  pennisrion  to  be  let  In  to 
defend  as  to  one  of  tiie  tracts  of  land  in- 
cluded in  the  mortgage,  and  the  Judgment 
and  ordo-  of  sale  were  set  aside,  and  they 
were  permitted  to  answer.  The  note  and 
mortgage  sued  on  were  executed  March  24, 
1888,  for  ^,000,  by  John  O.  Douglass  to  J. 
W.  Spratley.  Afterward  Spratley  died,  and 
hlM  executors  sold  the  note  to  plalntifr 
Greene.  The  Muse  heirs,  in  theh*  answer, 
claim  to  be  the  owners  of  one  of  the  tracts 
of  land  Included  In  the  mortgage  given  by 
Douglass.  After  Judgment  by  default  against 
the  Muse  heirs  and  the  Issuance  of  an  order 
of  sale,  the  plaintiff  Greene  released  one  of 
the  tracts  of  land  from  hia  mortgage.  Tbe 
■  Muse  heirs  made  four  contentions:  (1)  That 
they  were  the  owners  of  one  of  the  tracts 
of  land  Included  in  the  mortgage;  (2)  that 
tbe  amount  due  Greene  from  Douglass  was 
only  $2,850;  (3)  that  the  Judgment  should 
be  credited  with  the  value  of  the  land  re- 
leased  from  the  Judgment  Hen  by  Greene; 
(4)  that  the  other  tract  of  land  in  which 
they  bad  no  interest  should  be  sold,  and  the 
proceeds  applied  In  payment  of  the  balance 
of  Greene's  judgment  before  an  order  of 
sale  should  issue  for  the  sale  of  the  tract 
claimed  by  them.  The  court  made  spechil 
findings  of  fact  and  Conclusions  of  law.  It 
found  there  was  due  Greene  from  Douglass 
$2,850;  that  Greene  knew  of  the  claim  of  tbe 
Muse  heirs  when  he  released  the  tract  of 
land  from  his  lien;  that  on  January  15, 
1902,  after  the  rendition  of  the  judgment 
Greene,  at  the  request  of  Douglass,  released 
from  his  judgment  lien  one  tract  of  land  of 
the  value  of  $2,850;  that  such  Judgment 
should  be  credited  with  an  amount  equal  to 
the  value  of  the  land  so  released,  to  wib 
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$2,850.  It  was  adjudged  that  an  order  of 
sale  issue  (or  tbe  sale  of  the  tract  of  land  not 
claimed  by  the  Muse  heirs,  and.  in  case  it 
was  Insufficient  to  pay  tbe  balance  of  such 
Judgmoit  In  the  sum  of  9430.30,  tbe  tract 
claimed  by  the  Mnse  heirs  should  tbea  be 
sold  to  pay  the  balance.  From  thte  Jndg- 
moitfbe  plalnttfTs  prosecute  error. 

It  18  first  contended  that  the  court  emd 
In  finding  only  $2,850  due  Greene  on  bis 
mortgage  We  think  this  finding  is  amply 
sustained  1^  the  evidence,  even  by  the  tea- 
tlm<ni3r  of  Oieene  himself. 

It  la  also  contended  that  the  finding  that 
Greoie  knew,  when  be  released  tbe  tract 
of  land  from  his  judgment  Hen,  that  tbe 
Hnse  heira  were  tbe  owners  of,  or  had  an 
Intnest  In,  one  of  the  othor  tracts  of  land 
coTered  by  the  mortgage,  has  no  snpport  In 
tiie  evidence.  The  record  discloses  tba^ 
after  Douglass  executed  the  mortgage  In 
questlfm,  B.  W.  P.  Mxia^  tbrough  whom  the 
Muse  heirs  dalmed,  secured  title  ttom  D.  L. 
Lakln.  and  Immediately  vent  into  the  poa- 
■esslon  thereof;  that  afterward  Douglass 
commenced  an  action  In  ctjectment  agatbst 
Muse,  wbi^  tenntaiated  December  28,  1901, 
In  a  final  Judgmoit  In  ftiror  of  Muse.  Tbe 
judgment  la  recited  in  the  record  in.  the  fol- 
lowing language:  "That  said  R.  W.  P.  Muse 
was  In  possession  of  the  land  at  tbe  begln- 
nlt^  of  this  action,  and  ranained  the  owner 
thenat  and  In  possession  thereon  until  tbe 
time  of  bis  death,  and  that  upon  bis  death 
the  defendants  herein  ^mlng  them]  be- 
came the  owners  of  said  land  aa  the  heirs 
at  law  of  said  B.  W.  P.  Muse,  deceased,  and 
said  defendanta  are  now  tike  owners  ct  said 
land,  and  in  possession  thereof,  and  tbeir 
said  titJe  in  fOe  and  their  right  to  tiie  poa> 
session  thereof  Is  hereby  quieted  and  con- 
firmed,  and  the  plalntUb'  claim  ot  title  there- 
to, is  hereby  held  for  naught"  The  plalntilb 
made  the  Mnse  beirs  parties  defendants  in 
their  foreclosure  action,  and  set  out  In  the 
petition  that  tb^  claimed  some  lutermt  In 
said  land  adverse  to  th»n,  and  asked  that 
said  interest,  whatever  it  might  be,  be  de- 
clared Inferior  to  Greene's  mortgage  Hen. 
It  can  hardly  be  contended,  in  view  of  these 
facts,  that  tbe  court  was  not  justified  in 
finding  Greene  had  knowledge  of  the  claim  of 
the  Muse  heirs  to  this  tract  of  land. 

The  final  and  last  contention  Is  that,  con- 
ceding that  the  Muse  heirs  were  the  owners 
of  the  tract  claimed  by  them,  and  that 
Greene  knew  tbey  were  the  owners  when  he 
released  tbe  land  frran  his  Judgment  Hen, 
the  court  had  no  power  or  authority  In  this 
;lasB  of  actions  to  make  tbe  order  and  ren- 
der the  Judgment  which  it  did.  It  is  con- 
ceded by  all  parties  that  at  the  time  Doug- 
lass gave  the  mortgage  In  question  be  had 
some  interest  In  the  real  estate  now  claim- 
ed by  the  Muse  heirs.  Subsequently,  how- 
ever, that  interest,  whatever  it  may  have 
been,  was,  by  the  Judgment  of  a  court  of 
competent  Jurladletion,  in  an  action  between 
Douglass  and  Muse,  divested,  and  the  en- 
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tire  title  quieted  in  Muse  or  tbe  Muse  heirs. 
When  the  trial  in  the  present  action  was 
held,  Douglass  bad  no  interest  whatever  in 
the  tract  claimed  by  the  Muse  heirs.  They 
held  t^e  entire  titie,  subject,  however,  to 
tbe  mortgage  Hen  placed  thereon  by  Doug- 
lass. Douglass  cannot  complain  that  the 
court  required  tbe  Judgment  against  blm  to 
bo  satisfied  by  the  sale  of  his  property.  In- 
stead of  the  sale  of  property  belonging  to 
the  Muse  heirs;  nor  can  Greene  complain  of 
the  order  of  Ibe  court  directing  the  sale  of 
the  several  tracts  of  land  included  in  bis 
mortgage,  the  titie  to  which  is  still  In  tbe 
name  of  the  mortgagor,  before  proceeding 
to  sell  that  portion  included  in  his  mort- 
gage, the  titfe  to  which  his  mortgagor  lost 
since  the  execution  of  the  mortgage  and 
whlcb  Is  now  In  otiier  persons.  The  order 
of  tbe  court  does  not  detract  from  Greene's 
security,  but  preserves  it  to  be  applied  so  Ult 
as  necessary  in  the  satisfaction  of  bis  mort- 
gage Hen. 

The  Judgment  of  the  court  below  la  af- 
firmed. AH  the  Justices  concorring. 


OITT  OF  TOPEKA  ▼.  DWTER  et  si. 
(Snpretoe  Court  of  Kansas.    Nov.  5,  1004.) 

UVNICIPAL  COBPOBATIOKS— BXTENSTON  OV  TES- 
aiTOBT— COIXATBBAZ.  ATTACK. 

1.  A  Statute  aathorizlng  manicipal  corpora- 
tions to  enlarge  their  corporate  areas  by  the 
annexation  of  territory  is  to  that  extent  one 
for  the  orranlzation  of  such  corporations. 

2.  Completed  proceedings  for  the  enlargement 
of  the  corporate  area  of  a  dty,  authorised  by 
an  act  of  the  Liegislature,  are  not  open  to  col- 
lateral attack  in  a  prosecution  for  the  enforce- 
ment of  an  ordinance  of  the  city  within  the 
annexed  territory,  so  far  as  mere  defects,  in- 
formalities, and  irregularities,  questionB  of  good 
faith,  and  good  judgrnent,  the  finding  of  neces- 
sary facts,  the  determination  of  disputes  of 
fact,  and  like  matters,  are  concerned. 

8.  The  conatitationallty  of  a  statute  for  the 
enlargement  of  the  corporate  areas  of  <dtie8, 
apparently  regular  In  form,  and  fairly  Indica- 
tive of  the  legislative  will,  cannot  be  attacked 
collaterally  in  a  prosecution  for  the  enforcement 
of  a  city  ordinance  within  territory  annexed  by 
virtue  of  proceedings  authorized  by  such  statute. 

(Syllabus  by  the  Court) 

A]H>eal  from  District  Court,  Shawnee 
County;  Z.  T.  Hazen,  Judge. 

James  Dwyer  and  others  were  convicted 
of  keeping  swine  within  the  corporate  limits 
of  Topeka,  and  appeal.  Affirmed. 

H.  C.  Boot,  for  appellanto.  Ohas.  F.  Spen- 
cer, for  appellee. 

BURGH,  J.  Appellants  were  convicted  in 
police  court,  and  on  appeal.  In  tbe  district 
court,  of  keeping  and  rearing  swine  within 
the  corporate  Hmits  of  tbe  city  of  Topeka. 
Appellants  admit  the  keeping  and  rearing  of 
swine,  but  defend  on  the  ground  that  the 
land  devoted  to  that  business  was  not  a 
part  of  the  city.  The  city  produced  ordi- 
nances enacted  and  published  in  the  year 
1889,  and  Judgments  of  tbe  district  court 
of  Siiawnee  county  rendered  upon  such  ordi- 
nances, all  under  chapter  99,  p.  130,  Laws 
1887;   purporting  to  extend .  the  limits  of 
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the  city  over  the  territory  In  qneetlon.  Ap- 
pellants make  two  classes  ot  objections  to 
this  proof  of  annexation,  one  assailing  the 
sufflclency  and  regularity  of  the  proceedings 
of  the  city  council  and  of  the  district  court, 
and  another  attacking  the  validity  of  the 
statute  under  which  those  proceedings  were 
taken.  If  appellants  have  no  right  to  ques- 
tion In  this  collateral  manner  the  Judgments, 
the  ordinances,  or  the  statute,  the  merits 
of  their  objections  will  not  be  Investigated. 
If  they  have  socb  right,  they  ate  entitled  to 
a  decision  of  tbe  questions  raised.  What  ta 
the  law? 

So  far  as  defects,  Informalities,  and  Irregu- 
larities, questions  of  good  faltb  and  good 
Judgment,  the  Unding  of  necessary  facts,  the 
determination  of  disputes  of  fact,  and  like 
matters,  are  concerned,  it  Is  established  be- 
yond cavil  that  annexation  proceedings .  are 
closed  against  collateral  attack.  "To  main- 
tain this  suit,  and  to  defeat  the  tax  complain- 
ed of,  the  plaintiff  must  establish,  and  the 
court  must  determine,  that  the  orgaulzation 
of  the  district  is  Illegal.  This  cannot  be  done 
In  the  present  action.  The  legality  of  the 
organization  cannot  be  questioned  in  a  col- 
lateral proceeding,  nor  at  the  suit  of  a  pri- 
vate party.  -The  organization  cannot  be  at- 
tacked, nor  any  action  taken  afTectlug  the 
existence  of  the  corporation,  except  in  a  di- 
rect proceeding  prosecuted  at  the  Instance  of 
the  state  by  the  proper  public  officer.  Voss 
v.  School  District,  18  Kan.  467;  School  Dis- 
trict V.  State,  29  Kan.  57;  Stockle  v.  SUsbee. 
41  Mich.  615,  2  N.  W.  900;  Clement  v.  Ever- 
est, 29  Mich.  22.  In  the  last  case  cited  It 
said  that  it  would  be  dangerous  and  wrong 
to  permit  the  existence  of  municipalities  to 
depend  on  the  result  of  private  litigation. 
Irregularities  are  common  and  unavoidable  in 
the  organization  of  such  bodies,  and  both  law 
and  policy  require  that  tbey  shall  not  be 
disturbed  except  by  some  direct  process  au- 
thorized by  Jaw,  and  then  only  for  very  grave 
reasons.'  We  do  not  Intend  to  decide  that 
in  organizing- this  district  the  county  superin- 
tendent's action  was  regular  and  legal. 
•  *  •  What  we  do  decide  Is  that  there  ex- 
ists a  valid  law  under  which  the  organization 
can  be  made;  tbat  a  corporation  has  been 
created  thereunder,  and  Is  in  existence;  and 
that  if  there  were  any  Irr^larities  or  ille- 
gal action  In  its  organization,  either  by  rea- 
son ot  the  boundaries  established  or  other- 
wise, that  It  must  be  determined  by  a  quo 
warranto  proceeding  brought  by  the  state." 
A.,  T.  &  S.  F.  R.  Co.  T.  Wilson.  Treas.,  83 
Kan.  228,  6  Pac.  281.  In  the  case  of  Mc- 
Qrew  T.  Stewart,  61  Kan.  185,  192,  82  Pac 
806,  888,  it  is  said:  "Another  point  is  pre- 
sented—that plalntlfTs  land  is  not  a  part  of 
the  city,  for  the  reason  that  It  consisted  of 
more  tlun  five  acres,  and  waa  not  wholly 
surrounded  by  platted  territory;  bnt  the  an- 
nexation proceedings  are  not  open  to  attack 
in  this  action.  The  proceedings  to  annex, 
upon  their  fac^  are  regular.  The  action 


of  the  city  council  and  the  findings  and  de- 
cree of  the  court  In  the  extension  of  the 
limits  end  the  controversy  as  to  whether 
the  territory  is  rightfully  within  the  limits  of 
the  city."  The  following  among  many  cases 
to  be  found  Illustrate  the  principle:  Kuhn  v. 
Port  Townsend,  12  Wash.  605,  41  Pac.  923, 
29  L.  R.  A.  445,  SO  Am.  St  Rep.  911;  Frace 
V.  Tacoma.  16  Wash.  69,  47  Pac.  219;  Caty 
of  Albla  V.  O'Harra,  64  Iowa,  297,  20  N.  W. 
444;  St  Paul  Gaslight  Co.  v.  TUlage  of  Sand- 
stone, 78  Minn.  225,  70  N.  W.  1050;  MuUlkin 
V.  City  of  Bloomlngton,  72  Ind.  161;  Powell 
et  al.  V.  City  of  Greensburg.  160  Ind.  148, 
154,  49-  N.  EL  955;  Schriber  v.  Town  of  Lang- 
lade, 66  Wis.  616,  29  N.  W.  647,  654;  C,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Dunn,  63  lU.  App.  531; 
Sage  V.  City  of  Plattsmoutb,  48  Neb.  558,  67 
N.  W.  455;  People  v.  Smith,  131  Mich.  70,  90 
N.  W.  666;  Judson  v.  City  of  Piattaburg,  3 
Din.  181,  184,  Fed.  Cas.  No.  7,570.  Therefore 
no  objections  of  the  first  class  will  be  consid- 
ered. 

The  second  problem  presented  is  more 
difficult  of  solution.  It  Involves  the  corpo- 
rate; integrity  of  the  city  of  Topeka  In  the 
same  manner  as  If  the  city's  original  or- 
ganization were  attacked,  since  ev^y  exten- 
sion of  corporate  limits  to  Include  new  ter- 
ritory is  to  that  extent  a  reorganization.  In 
the  case  of  State  of  Iowa  v.  City  of  Des 
Moines,  96  Iowa,  521,  65  N.  W.  818,  81  L. 
R.  A.  186,  59  Am.  St  Rep.  881,  It  is  held  that 
an  act  providing  for  annexation  to  a  city 
Is  one  for  the  Incorporation  of  the  city,  with- 
in the  meaning  of  the  constituttonal  provi- 
sion against  local  or  special  laws  for  that 
purpose;  and  In  the  case  of  State  ex  rel. 
V.  Mineral  Land  Oo.,  84  Mo.  App.  32,  the  syl- 
labus reads:  "The  express  power  given  to 
cities  of  the  fourth  class  by  statute  to  ex- 
tend their  limits  over  adjacent  territory  is 
one  of  pro  tanto  incorporation."  In  Cooley's 
Constitutional  Limitations  (7th  Ed.)  p.  363,  It 
is  said:  "In  proceedings  where  the  question 
whether  a  corporation  exists  or  not  arises 
collaterally,  the  courts  will  not  permit  Its 
corporate  character  to  be  questioned,  If  It 
appear  to  be  acting  under  color  of  law  and 
recognized  by  the  state  as  audi.  Such  a 
question  should  be'  raised  by  tbe  state  Itself, 
by  quo  warranto  or  other  direct  proceeding." 
In  1  Dillon's  Municipal  Corporations  (4th  Ed.) 
i  43a,  the  same  role  Is  given:  "Where  a  mn- 
nlcI[Mit  coiporation  la  acting  under  color  of 
law,  and  its  existence  la  not  questioned  by 
the  state,  It  cannot  be  collaterally  drawn  in 
question  by  private  parties;  and  th«  rule  la 
not  difFerent,  although  the  Constitution  may 
prescribe  the  manner  of  Incorporation."  And 
in  the  case  of  In  re  Short  Petitioner,  47  Kan. 
250,  27  Pac.  1005,  tbe  ayllatma  reads: 
"Where  a  public  organization  of  a  corporate 
or  a  quasi  corporate  character  has  an  ex- 
istence in  fact,  and  la  acting  mider  color  of 
law,  and  Ita  existence  la  not  anestfcmed  by 
the  state,  Its  existence  cannot  be  collateral* 
ly  drawn  In  question      private  {tartlea." 
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Tliese  general  ttatements  are  InconclnalTe, 
bowvrar,  becaiue  the  ei^reasloii  "color  of 
law**  needB  definition;  ana  the  question  still 
remains,  will  an  Invalid  statute,  or  a  sta^t- 
nte  Invalid  tor  partlcalar  reas(»».  afford 
color  of  law.  If  the  legally  equivalent 
phrase^  *^we  semblance  of  legal  right"  (7 
Oyc  401),  be  snbstitated,  there  Is  stable 
gnmnd  for  assorting  that  a  statute  apparent- 
ly complying  with  the  forms  prescribed  by 
the  ConstltntloD  for  Its  enactment,  and  con- 
taining an  bitelliglble  declaration  of  the  1^ 
Islatlve  will  wltb  respect  to  seme  matter 
hlrly  within  the  range  of  legislative  cogni- 
sance^ does  make  a  semblance,  a  show,  an 
appearance,  of  le^l  right  The  aqromen^ 
however.  Is  freqnoitly  made  that  without  a 
law  there  can  be  no  organlzatlOD  or  annexa- 
tion, and  that  an  onoonstitntlonal  law  Is  no 
law;  and  from  these  premises  It  Is,  of  course, 
a  short  cnt  to  the  conclnslon  that  attnexatl<m 
under  an  unconstitutional  statute  is  utterly 
Told,  and  may  be  collaterally  attacked  at 
any  time.  Thle  reasoning  utterly  Ignores  the 
foundation  of  the  rule  forbidding  collateral 
question  of  the  existence  of  municipal  corpo- 
ratioDS.  The  rule  rests  wholly  in  expediency, 
and  operates  In  defiance  of  other  legal  doc- 
trines. The  consequences  to  Boclety  of  allow- 
ing private  collateral  attacks  upon  existence 
of  cities  would  be  intolerable,  and  hence 
c-onrts  are  concerned  wltb  the  question,  not 
if  there  exist  a  valid  law,  but  If  considera- 
tions of  the  public  welfare  shall  forbid  any 
inquiry  as  to  whether  or  not  there  Is  a  valid 
law;  not  If  constitutional  limitations  have 
been  transgressed,  but  If  the  public  tranquil- 
ity and  the  effective  adminlBtratlon  of  gov- 
ernment require  that  the  matter  of  validity 
or  iuvaltdlty  shall  be  ignored,  and  a  situa- 
tion of  affairs  be  arbitrarily  recognized  as  if 
it  were  legal,  whether  in  fact  it  be  so  or  not 

In  the  light  of  the  reason  for  the  rule 
against  cc^lateral  attack,  appellants  In  tbis 
case  have  no  standing  to  raise  the  questions 
they  invponnd.  The  statute  Is  regular  in 
form,  and  purports  to  express  a  legislative  de- 
sign. The  Constitution  commands  that  pro- 
vision shall  be  made  by  general  law  for  the 
organization  of  cities.  Article  12.  S  6.  The 
act  of  the  Legislature  Is  one  step  In  the  ex- 
ecution of  that  mandate,  the  act  of  the  city 
council  is  another,  and  the  act  of  the  district 
court  Is  a  third;  and  It  would  seem  that  a 
fair  and  apparently  regular  attempt  on  the 
part  of  the  Legislature  to  carry  out  the  con- 
stitutional requirement  should  be  as  free 
from  Impeachment  as  are  fair  and  apparent- 
ly r^cular  attempts  to  do  so  on  the  part  of 
the  council  and  the  district  ^ourt.  The  con- 
sequences to  sodety  of  a  coHateral  attack 
are  as  dlsastrons  In  tiie  Ane  ease  as  In  the 
otbers. 

Upon  this  question  many  courts  have  ex- 
pressed themselves  with  vigor.  In  the  case 
ot  Coast  Company  v.  Spring  Lake,  56  N.  J. 
Eq.  ei6t  86  AtL  21,  the  eyUabus  reads:  "The 
fact  that  a  general  statute  for  the  formatlott 


of  boroughs  has  been  offidally  declared  to 
be  nn«mstltntIonal  In  an  action  brought  by 
the  Attorn^  Oeneral  to  test  the  de  Jure  ex- 
lst«ice  of  one  corporation  formed  under  the 
act  cannot  In  a  collateral  suit  affect  the  ex- 
I  istenee  or  powers  of  another  borough  organ- 
ized under  the  same  act"  And  In  the  opin- 
ion It  Is  said:  "The  fOrce  of  the  judgment 
In  the  preceding  case  was  vpeat  when  It  an- 
nulled the  corporate  existence  of  the  borough 
of  Cape  May  Folnt  It  ta^  <tf  course,  obvious 
that  the  dedelon  in  that  case  will  be  con- 
trolling as  a  precedent  whenever  the  ques- 
tion of  the  constttntlonBllty  of  the  same  act 
arises  In  a  shape  to  be  passed  upon.  Tbe 
questlmi  can  be  raised  by  an  attack  upon 
any  step  taken  to  organize  a  borough  under 
the  provisions  of  the  act  by  mains  of  a  cer- 
tlorart  allowed  before  the  corporation  has 
become  an  existing  entity.  After  tbe  cor- 
poration has  been  wganlzed  Its  existence  can 
be  called  In  question  only  by  an  Information 
In  the  nature  of  a  writ  of  quo  warranto  al- 
lowed by  permission  of  the  Attorney  Gen- 
eral. No  unconstitutional  feature  of  the 
scheme  provided  by  the  Legislature  for  the 
Institution  €t  such  a  municipal  corporation 
can  be  made  a  ground  for  refusing  to  recog- 
nise the  corporate  function  of  a  municipality 
so  created  when  the  corporate  existence  Is 
Involved  In  a  collateral  proceeding."  In  the 
case  of  State  ex  rel.  Atty.  Oen.  v.  Mayor, 
etc.,  of  Town  of  Dover,  41  Atl.  AS,  9d,  the 
Supreme  Court  of  the  same  state  says: 
"There  can  be  no  stability  or  assurance  of 
safety  In  tbe  conduct  of  government  under 
legislative  enactment  If  this  rule  Is  not  rec- 
ognized. Whether  a  law  Is  vslld  and  con- 
stitutional cannot  be  known  until  it  Is  sub- 
mitted to  judicial  decision,  and  it  would  lead 
to  the  wildest  confusion  and  uncertainty  In 
public  affairs  to  bold  that  municipal  govern- 
ment under  the  provisions  of  legislative  en- 
actment is  wholly  without  authority  or  sanc- 
tion where  such  enactment  Is  ultimately  pro- 
nounced to  be  Infirm."  In  the  case  of  Rail- 
road Co.  V.  Town,  49  La.  Ann.  931,  22  South. 
192,  the  syllabus  reads:  "The  constitution- 
ality of  Act  No.  49  of  1882,  providing  the 
method  of  creating  municipal  ctH'porations, 
and  the  organization  of  the  municipal  cor- 
poration under  the  act  cannot  be  attacked 
collaterally  by  the  defendant  resisting  a  tax 
claimed  by  tbe  corporation."  In  the  case  of 
State  of  Iowa  v.  City  of  Des  Moines,  96 
Iowa,  521,  535,  66  N.  W.  818,  828,  SI  L.  B.  A. 
186,  59  Am.  St.  Rep.  881,  the  Supreme  Court 
of  Iowa,  in  a  quo  warranto  proceeding,  held 
an  act  of' Incorporation  to  be  unconstitution- 
al. In  view  of  the  fact  that  an  annexation 
of  territory  under  the  invalid  law  had  been 
acquiesced  in  for  a  period  of  four  years,  the 
right  of  the  state  to  interfere  was  denied. 
In  discussing  the  force  of  the  unconstitu- 
tional law,  some  authorities  involving  tbe 
doctrine  of  collateral  attack  were  considered, 
and  the  court  said:  "It  will  be  seen  that  im- 
portance Is  given  to  the  fact  that  the  defee- 
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tire  organization  takes  place  under  color  of 
law.  No  less  can  be  said  of  the  annexatloa 
In  this  cfse  than  that  It  was  made  under 
color  of  law.  'Color  of  law'  does  not  mean 
actual  law.  'Color/  as  a  modifier,  in  legal 
parlance,  means  'appearance  as  distinguished 
from  reality.'  Color  of  law  means  'mere 
semblance  of  legal  right'  '*  The  organiza- 
tion of  an  irrigation  district  was  challenged 
as  unconstitutional  in'  a  collateral  proceed- 
ing. The  United  States  Circuit  Court  for  the 
Southern  District  of  California  said:  "The 
rule  sustained  by  the  overwhelming  current 
of  authorities,  and  based  on  considerations 
of  public  policy,  Is  that  where  a  reputed  cor- 
poration is  acting  under  forms  of  law,  un- 
challenged by  the  state,  the  validity  of  its 
organization  cannot  be  drawn  In  question  by 
private  parties.  Corporate  franchises  are 
grants  of  sovereignty  only,  and,  If  the  state 
acquiesces  In  their  usurpation,  Individuals 
will  not  be  heard  to  complain.  Neither  the 
nature  nor  extent  of  an  Illegality  In  Its  or- 
ganization can  affect  the  existence  of  a  re- 
puted corporation,  if  the  requisites  just  stat- 
ed are  present;  that  is,  If  such  corporation 
be  acting  under  color  of  law,  and  the  state 
makes  no  complaint."  Miller  v.  Perris  Irri- 
gation Dlst.,  85  Fed.  693,  009.  "If  a  corpora- 
tion be  acting  under  color  of  law,  and  be 
recognized  as  such  by  the  state,  its  corporate 
character  cannot  be  questioned  collaterally. 
Such  a  question  should  be  raised  by  quo  war- 
ranta  And  the  rule  prevails  even  though 
Its  incorporation  may  be  affected  by  consti- 
tutional provlslonsL"  City  of  St  Louis  r. 
Shields  et  a1.,  62  Mo.  247.  "The  constitu- 
tionality of  a  law  establishing  a  new  county 
cannot  be  Inquired  Into  upon  a  motion  to 
quash  an  indictment  found  In  a  court  of  such 
county."  State  v.  Rich,  20  Mo.  393.  "When 
a  municipal  body  has  assumed,  under  color 
of  authority,  and  has  exercised  for  any  con- 
siderable period  of  time,  with  the  consent  of 
the  state,  the  powers  of  a  public  corporation 
of  the  kind  recognized  by  the  organic  law, 
neither  the  corporation  nor  any  private  par- 
ty can,  in  private  litigation,  question  the  le- 
gality of  its  existence.  An  unconstitutional 
and  void  law  may  yet  be  color  of  authority 
to  support,  as  against  anybody  but  the  state, 
a  public  or  private  corporation  de  facto, 
where  such  corporation  is  of  a  kind  which  is 
recognized  by,  and  its  existence  is  consistent 
with,  the  paramount  law,  and  the  general 
system  of  law,  in  the  state."  Ashley  v. 
Board  of  Supervisors.  36  U.  S.  App.  056,  60 
Fed.  B5,  8  C.  O.  A.  455.  Other  authorities 
are  to  the  same  effect.  In  this  state  the 
Constitution  requires  that  no  county  shall  be 
organized  with  less  than  a  certain  area  in 
square  miles.  The  Legislature  created  the 
county  of  Garfield,  and  defined  its  bound- 
aries. In  a  collateral  proceeding  It  was 
agreed  by  the  parties  that  the  county  con- 
tained less  than  the  constitutional  area,  but 
this  court  declined  to  consider  the  matter. 
In  re  Short,  Petitioner,  47  Kan.  250,  27  Fac. 


1005.  In  the  case  of  Riley  t.  Garfield  Town- 
ship, 64  Kan.  468,  88  Pac.  660,  the  opinion 
reads:  "As  was  said  In  School  District 
State,  29  Kan.  S7:  There  was  nothing,  in 
fact,  to  put  any  one  upon  inquiry  as  to  the 
defective  character  of  this  organization,  be- 
cause, although,  in  furth^-ance  of  Justice, 
the  courts  uphold  the  maxim  that  "Ignorance 
of  law  excuses  no  one,"  it  is  nevertheless 
true  that  the  unconstitutionality  of  legis- 
lative acts,  tmtll  they  are  attacked  directly, 
is  often  so  latent  and  obscure  as  not  to  be 
discoverable,  even  by  courts  of  Jnstice,  or 
any  casual  lamination  of  such  facts.'  In 
this  Instance  the  element  of  unconstitution- 
ality was  entirely  outside  of  the  act  Itself, 
hidden  and  obscure,  and  could  oniy  be  dis- 
covered by  ascertaining  the  actual  area  of 
the  county.  Although  the  original  organiza- 
tion of  Garfield  county  was  without  author- 
ity from  the  Constitution,  yet,  as  the  statute 
creating  the  county  was  not  void  upon  Its 
face,  and  as  the  county  had  a  de  facto  or- 
ganization, and  as  tiie  records  of  such  or- 
ganization appear  regular  and  valid,  and  as 
the  state  officials  proclaimed  the  organln- 
tton.  and  as  Its  validity  was  subsequently 
recognized  by  them  and  the  Legislature,  we 
must  bold  that  aU  of  the  bonds  Issued  by 
Garfield  county  xmder  the  provisions  of  the 
statute  and  in  regular  form,  while  Its  or- 
ganization as  a  county  was  In  existence,  are 
valid  obligations  In  the  hands  of  bona  fide 
purchasers."  In  the  case  of  Ritchie  v.  Mul- 
vane,  89  Kan.  241,  17  Pac.  880,  territory  had 
been  annexed  to  a  city  under  a  statute  bi>- 
parently  valid,  but  In  fact  unconstltntlonal. 
Pursuant  to  the  changed  status  of  the  an* 
nexed  territory,  tax  proceedings  were  con- 
ducted which  resulted  in  the  issuance  of  tax 
deeda  In  an  ejectment  action  the  district 
court  held  the  deeds  to  be  void,  but  allowed 
the  tax-deed  holder  to  recover  the  taxes  paid. 
In  this  court  the  only  question  presented 
was  If  the  taxes  so  assessed  and  levied  might 
lawfully  he  recovered  by  the  tax-deed  holder, 
and  the  Judgment  of  the  district  court  con- 
cerning that  matter  was  affirmed.  Doubtless 
an  attempt  to  exercise  corporate  functions 
in  opposition  to  the  prtdilbltion  of  a  statute 
would  be  held  void  whenever  questioned. 
And  It  is  conceivable  that  a  legislative  de- 
parture from  constitutional  restraints  may 
be  so  flagrant  as  not  to  afford  even  color  of 
law.  If  something  exhibited  as  a  law  were 
barren  of  an  enacting  clause,  could  it  be  call- 
ed an  act  of  the  Legislature?  In  the  case  of 
Railroad  Co.  t.  Kearny  Co.,  58  Kan.  20,  48 
Pac.  583,  a  collateral  attack  upon  a  munici- 
pal organization  was  permitted  because  of 
the  appearance  of _  the  very  face  of  the  so- 
called  law  of  its  creation.  The  Constitution 
requires  that  the  subject  of  a  bill  must  be 
clearly  expressed  in  Its  title.  The  titie  of 
the  act  Impugned  expressed  one  subject,  and 
the  body  of  the  bill  another.  The  situation 
was  the  same  as  if  no  attempt  at  legislation 
had  been  made.  However,  the  same  statata 
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wae  held  sufficient  to  give  color  of  law  to 
the  organization  of  the  same  monlclpal  body 
In  the  case  of  Speer  t.  Board  of  Gonoty 
Oom'rs,  32  0.  0.  A.  101,  88  Fed.  749.  After 
the  decision  in  BaUroad  Co.  t.  Seamy  Co., 
which  the  writer  bellevee  to  he  wrong,  this 
court,  in  the  case  of  Riley  v.  Garfield  Town- 
ship, 58  Kan.  290,  49  Pac.  85,  quoted  approv- 
ingly from  the  case  of  State  t.  Carroll,  88 
Conn.  4^,  9  Am.  Rep.  409,  In  which  It  la 
said  an  unconstitutional  law  is  sufficient  to 
give  color  of  title  to  an  office,  and  held  that, 
until  the  diB8oluti<xi  of  Carfleld  county  in  an 
action  at  quo  warranto  brought  hy  the  At- 
torney General  for  that  purpose,  the  acta  of 
all  Ita  officers  were  valid  and  binding  not- 
witbatandlng  the  onconstitutlonality  of  Its 
organisation.  In  tbe  present  state  of  the 
law.  It  la  Impossible  to  announce  a  general 
rule  tor  ascertaining  In  all  cases  what  acts 
of  the  Legislature,  invalid  for  constitutional 
reasms,  are  snffident  to  afford  color  of  law ; 
and,  until  the  rule  againat  collateral  attack 
upon  municipal  existence  can  be  made  abso- 
lute, the  most  that  can  be  said  Is  that  there 
must  be  sometfali^  In  the  form  of  a  atatnte 
apparently  regular,  and  which  fiilrly-  Indi- 
cates the  legislative  wilL 

In  thla  case  tbe  act  of  1887.  afforded  color 
of  law  for  the  annexation  of  the  territory  In 
dispute.  Its  constitutionality  will  not  be  In- 
vestigated, and  the  judgment  of*  the  district 
court  Is  sfflrmed.  All  the  Justices  concurring. 


STATE  v.  TOUNGBBRO. 

(Supreme  Court  of  Kansas.    Nov.  &,  1904.) 

CBOnitAIt  LAW— BILL  OV  BZCIPTIONS— AUJOW- 
ANOX-AKD  SrOKING— SmSAHCX 

— iNroBMAraoH. 

1.  Where  defendant  was  found  gaUty  of  a 
misdemeanor,  and  was  given  60  days  In  which 
to  prepare  a  bill  of  exceptions,  and  within  the 
60  days  the  bill  of  exceptions  was  presented  to 
the  judge  for  allowance,  but  was  not  allowed 
and  signed  until  after  the  explratloQ  of  the  time 
given,  held,  the  bill  of  exceptions  was  not  al- 
lowed and  signed  in  time,  and  conld  not  be  re- 
viewed by  the  Supreme  Court. 

3L  Where  an  information  charged  the  keeping 
and  malntainina;  ot  a  common  nuisance,  and 
the  day  the  information  was  verified  and  filed 
Is  included  within  the  time  of  charslng  the  of- 
fense, held  not  error  to  ovenmle  motuni  to  qiiash. 

(SfllabuB  by  the  Court.) 

Appeal  from  District  Court,  FrankUn  Coun- 
ty; C.  A.  Smart,  Judge. 

J.  B.  Yoimgberg  was  convicted  of  main- 
taining a  nuisance,  and  appeals.  Affirmed. 

Deford  ft  Detord,  for  appellant  G.  O. 
Coleman,  Atty.  Gen.,  Walter  Pleasant,  and 
W.  a  Pleasant,  for  tbe  State. 

ATKINSON,  J.  J.  B.  Toungberg  was 
found  guilty  of  maintaining  a  nuisance,  and 
was  sentenced  to  thirty  days  In  tbe  county 
JaU,  and  to  pay  a  fine  of  ^00  and  coats  of 
tbe  prosecution.   He  aK>ealed  to  this  court. 


The  state  challenges  the  sufficiency  of  the 
record  and  tbe  right  of  appellant  to  be  heard. 
It  appears  from  the  record  that  on  the  day 
sentence  was  pronounced,  April  23,  1904, 
defendant  was  given  60  days  to  prepare  a 
bill  of  exceptions.  On  June  20,  1904,  a  hill 
of  exceptions  was  tendered  to  the  judge. 
On  June  24,  1004,  the  same  was  allowed  and 
s^ed.  While  the  bill  of  exceptions  was 
presented  to  tbe  district  judge  within  the 
60  days  allowed  by  the  order,  more  than  the 
60  daya  elapaed  Irafore  the  bill  of  exceptions 
was  by  tbe  judge  allowed  and  signed.  Was 
tbe  bill  of  exceptions  allowed  in  time? 

If  is  contended  by  defendant  that  the  pre- 
senting of  a  bill  of  exceptions  to  the  judge 
within  the  time  allowed  la  a  compliance 
with  the  order;  that  defendant  baa  then 
done  all  that  he  can  do,  and  all  that  can  be 
required  of  him  to  do.  This  contention  of  de- 
fendant Is  not  good.  It  is  not  sufficient  that 
the  bill  of  exceptions  be  pres^ted  to  the 
Judge  to  be  allowed  and  signed  within  the 
time  given.  Defendant's  duty  does  not  end 
there.  Defendant  la  charged  with  diligence 
in  the  premises.  To  present  a  bill  of  excep- 
tions to  the  judge,  and  give  it  no  further 
attention,  relying  upon  its  being  allowed  and 
signed  within  the  time  given,  Is  hot  suffi- 
cient. The  judge  should  be  permitted  time 
to  review  the  bill  of  exceptions.  If  he  may 
not  have  time  to  do  so  within  the  time  given, 
an  extension  of  the  order  should  be  obtain- 
ed. If  the  judge  refuse  to  allow  and  sign 
tbe  bill  of  exceptions^  defendant  has  bla 
remedy  In  mandamua.  Whatever  the  sit- 
uation, defendant  must  be  diligent  to  protect 
and  consummate  his  appeal.  No  such  dili- 
gence Is  here  shown.  The  bill  of  excep- 
tions was  not  allowed  and  signed  In  time. 

The  stato  assigns  as  a  further  reason  why 
the  record  in  this  case  cannot  be  reviewed 
that  the  transcript  was  not  filed  In  this 
court  within  90  days  after  the  rendition  of 
the  judgment,  as  provided  by  chapter  380, 
p.  594,  Laws  1903.  Since,  for  the  reason 
first  assigned,  so  much  of  the  record  as  is 
embodied  In  tbe  bill  of  exceptions  caunot 
be  reviewed,  a  discussion  of  the  second  rea- 
■son  assigned  why  tbe  record  cannot  be  re- 
viewed Is  unnecessary.  A  discussion  of  that 
question  will  be  found  In  Yonngberg  v. 
Smart,  78  Paa  422.  a  proceeding  In  manda- 
mus growing  out  of  this  case,  submitted 
with  It,  and  just  decided. 

Tbe  i>ortlon  of  the  record  embodied  In  tbe 
bill  of  exceptions  not  being  reviewable,  on^ 
one  of  the  errors  assigned  by  appellant  can 
be  reviewed:  The  information  charged,  in 
substance,  that  defendant's  building  is  now, 
and  continuously  for  more  tban  two  years 
last  past,  up  to  and  including  tbe  Mb  day 
of  September,  190S,  has  been,  kept  and 
maintained-  by  defendant  as  a  common  nui- 
sance. The  information  was  verified  and 
filed,  defendant  arrested  and  let  to  ball,  all 
on  September  5,  1908.  Defendant  moved  to 
quaah  the  information.    It  la  the  contention 
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of  appellant  that  the  Information  charged 
the  offeiise  of  keeping  and  maintaining  a 
common  nuisance  In  the  past,  the  present, 
and  the  future,  and  that  the  Information  Is 
bad.  Error  Is  assigned  that  the  trial  court 
overruled  defendant's  motion  to  quash.  It 
1b  claimed  the  court  should  have  sustained 
the  motion  to  quash,  on  the  authority  of 
State  V.  Chiles,  64  Kan.  453,  67  Pac.  884. 
In  Manhattan  t.  Holbert,  65  Kan.  861,  re- 
ported in  full  In  70  Pac.  1130,  a  prosecution 
for  the  keeping  and  maintaining  of  a  com- 
mon nuisance  in  violation  of  the  ordinances 
of  the  city  of  Manhattan,  the  same  question 
was  raised.  The  complaint  in  that  case  char^ 
ged  the  offense  on  the  Slst  day  of  March, 
1902,  the  day  the  complaint  was  verlQed  and 
filed.  In  passing  upon  that  case,  in  the  opin- 
ion, the  court  said:  "The  allegations  of  the 
complaint  do  not  fall  within  the  mle  laid 
down  in  State  v.  Chiles,  64  Kan.  458,  67  Pac. 
884.  In  that  case  the  complaint  did  not 
chaise  the  keeping  of  the  place  at  the  time 
the  liquors  were  sold.  Here  the  complaint 
allegeB  that  on  the  day  of  the  verification 
and  filing  of  the  complaint  the  appellant 
kept  and  maintained  a  common  nuisance. 
The  case  is  distinguishable  from  State  r. 
Chiles,  supra."  That  case  is  decisive  of  the 
question  raised  in  this  case.  The  court  com- 
mitted no  error  In  oremiling  Uie  motion  to 
quash. 

The  judgment  of  the  district  court  will  be 
affirmed.  Ail  the  Justices  'concurring. 


XOUNOBBRQ  t.  SUABT,  District  Judge. 
(Supreme  Gout  of  Kansas.    Nor.  6,  1904.) 
CBiKZHAi.  i4,w— oonvicTion  or  mSDnCKAllOB 

—STAT  OF  XZBCirriON— JUDQMBHT — 
AFFlSAIi— Fn<IHQ  BBCOBU. 

1.  Where  defendant,  convicted  of  a  misde- 
meanor, appeals  to  the  Supreme  Conrt,  under 
section  1,  c  389,  p.  694,  Laws  1903,  the  record 
on  appeal  must  be  filed  In  the  Supreme  Court 
within  90  da^s  after  the  rendition  of  the  Judg- 
ment, to  entitle  defendant  to  a  stay  of  execu- 
tion pending  the  appeal ;  and  where  the  recoid 
has  not  been  filed  in  the  Supreme  Court  within 
said  period  ot  90  days,  and  ezecutl<m  has  Issued 
to  satisfy  the  judgment,  mandamus  will  not  lie 
to  compel  a  district  Judge  to  make  an  order 
staying  execution. 

2.  A  judgment  of  conviction  pronounced  by 
the  court  constitutes  the  rendition  of  a  judg- 
ment, within  the  meaning  and  requirements  of 
chapter  880,  p.  684.  Laws  1903,  allowing  90 
days  after  the  rendition  of  a  judement  In  which 
to  file  a  record  In  the  Supreme  Court  on  appeal 
from  the  conviction  of  a  misdemeanor,  to  en- 
title defendant  to  a  stay  of  execution  pending 
the  appeal. 

8.  Section  1.  c.  889,  p.  694,  Laws  1903,  as 
applied  to  stay  of  execution  m  misdemeanors, 
coDRtrued. 

(Syllabus  by  the  Court) 

AppllcatltHi  by  J.  E.  Xoungberg  for  writ  of 
mandamus  against  0.  A.  Smart,  district 
Judge;  Writ  denied. 

Deford  ft  DefoTd,  for  plalntUE.  Walter 
Pleasant  tor  defendant 


ATKINSON,  J.  This  is  an  original  pro- 
ceeding in  mandamus  against  C.  A.  Smart, 
district  Judge.  The  proceeding  arose  out  of 
the  case  of  State  v.  J.  E.  Youngberg  (Just 
decided  by  this  court)  78  Pa&  421.  Youag- 
berg,  in  the  district  court  of  Franklin  county, 
was  found  guilty  of  maintaining  a  nuisance, 
and  was  sentenced  to  80  days  In  the  county 
Jail,  and  to  pay  a  fine  of  $200,  and  costs  of 
the  prosecution.  He  appealed  from  the  Judg- 
ment of  conviction.  The  record  not  being 
filed  in  the  Supreme  Court  within  the  time 
required  to  stay  execution,  the  state  caused 
execution  to  Issue  against  the  paw)n  and 
property  of  Youngberg  to  satls^  the  Judg- 
ment Youngberg  niade  application  to  'Rod. 
C  A.  Smart,  district  Judge,  for  an  order  stay- 
ing execution.  This  order  was  dmled.  Upon 
application  of  Youngberg  for  a  writ  of  man- 
damus to  compel  the  defendant,  as  district 
Judge,  to  stay  the  execution,  an  altematlTe 
writ  of  mandamus  was  allowed.  Defendant 
filed  his  answer  or  return,  therein  alleging  in 
detail  the  trial  and  conviction  of  plaintlfT. 
the  taking  of  an  appeal,  and  the  failure  to 
file  the  record  In  the  Supreme  Court  within 
90  days  from  the  rendition  of  the  Judgment 
and  averred  that  for  the  reasons  stated,  de- 
fendant had  no  Jurisdiction  to  make  an  order 
staying  execution,  and  that  plaintiff  was  not 
entitled  to  such  stay.  Testimony  by  deposi- 
tion was  taken  upon  the  issues  Joined.  It 
appears  that,  at  the  time  of  bis  arrest, 
Youngberg  gave  a  continuing  bond  for  his 
appearance  in  the  district  conrt  from  day  to 
day  and  from  time  to  time  until  the  case 
should  be  finally  disposed  of.  It  further  ap- 
pears that  on  the  day  Judgment  was  render- 
ed, April  28,  1904,  Youngberg  gave  notice  of 
ai^eal,  gave  the  statutory  appeal  bond,  and 
was  by  the  court  given  60  days  to  prepare 
a  bill  ot  exceptions.  No  record  was  filed  In 
the  Supreme  Court  until  July  28.  1004.  The 
state,  believing  that  Youngberg  had  not  filed 
his  appeal  In  time  to  entitle  him  to  a  stay 
of  execution,  within  the  meaning  of  chapter 
889,  p.  594,  of  the  Laws  of  1903,  caused  exe- 
cution to  Issue  against  the  pers(m  and  prop- 
erty of  Youngberg  to  satisfy  the  Jndgmeat 
rendered.  Upon  the  application  made 
plaintiff  to  defendant  for  an  {Mrder  staying 
the  execution,  defendant,  as  district  Judge, 
refused  to  grant  the  order  on  the  grounds 
that  the  record  on  appeal  to  the  Supreme 
Court  had  not  been  filed  within  the  90  days 
provided  by  said  chapter  8S0»  and  that  be 
had  no  Jurisdiction  to  grant  the  order.  It 
also  appears  that  while  the  Judgment  of  con- 
v]cti<m  In  State  m  Youngberg  was  by  the 
court  rendered  on  April  23,  1904,  It  was  not 
entered  of  record  npon  tbe  Jonmal  of  the 
court  at  an  earlier  date  than  the  28th  day 
of  April— five  days  after  It  was  pronounced. 
It  la  the  dalm  of  plaintiff  tiiat  a  Judgmmt 
of  conviction  is  not  rendered  until  It  has  bem 
regularly  entered  upon  tbe  records  of  ttie 
court ;  that  the  time  for  filing  flie  record  on 
appeal  in  Uie  Supreme  Oonit  dated  from 
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April  2Stb,  the  day  the  Judgment  was  enter- 
ed of  record,  and  not  April  23d,  the  day  the 
Judgment  of  conviction  was  pronounced. 

There  are  but  two  questloss  In  this  case 
to  be  determined:  (1)  Can  stay  of  execution 
be  granted  on  a  Judgment  of  conTtctlon  In 
misdemeanors  nnder  section  1,  c.  888,  p.  594, 
Idws  1903,  if  the  record  be  not  filed  in  the 
Supreme  Court  within  90  days  from  the  date 
of  its  rendition?  (2)  la  a  Judgment  pronoun- 
ced a  Judgment  rendered,  within  tb^  mean- 
ing of  said  section  1? 

Section  1  of  chapter  389,  p.  594,  Laws  1908, 
reads:  "An  appeal  to  the  Supreme  Court 
from  a  Judgment  of  conriction  shall  stay  the 
execution  when  the  Judgment  Is  for  a  fine  or 
flue  and  costs  only.  In  misdemeanor  cases, 
the  execution  of  the  Judgment  shall  be  stay- 
ed by  the  order  of  the  court  trying  the  case 
or  the  Judge  thereof,  upon  the  appellant  giv- 
ing bond  in  such  sum  as  said  court  or  Judge 
shall  prescribe,  said  bond  to  be  approved  by 
the  clerk  of  said  court,  and  the  stay  shall  be 
granted  on  serving  the  usual  notice  of  ap- 
peal, and  the  transcript  may  be  filed  in  the 
Supreme  Court  at  any  time  within  ninety 
days  after  the  rendition  of  the  Judgment,  and 
not  otherwise.  If  the  transcript  is  filed  with- 
in the  prescribed  time,  then  the  stay  shall 
continue  to  be  in  force  until  the  case  is  final- 
ly disposed  of  In  the  Supreme  Court,  but  not 
otherwise.  In  felony  cases,  the  execution  of 
the  Judgment  or  sentence  shall  be  stayed  by 
the  Judge  of  the  trial  court  wherein  the  con- 
victien  was  had,  pending  the  time  given  by 
said  trial  Judge  or  court  to  the  defendant  for 
the  making  and  filing  a  bill  of  exceptions,  or 
by  the  order  of  the  Supreme  Court  or  any 
Justice  thereof,  upon  the  appellant  giving 
bond  In  such  sum  as  said  trial  court  or  Su- 
preme Court  shall  prescribe,  said  bond  to  be 
approved  by  said  trial  court,  or  the  Supreme 
Court  or  any  Justice  thereof.  During  the 
time  given  for  the  makli^  and  filing  a  bill 
of  exertions,  the  defendant  shall  remain  In 
the  custody  of  the  sheriff  unless  otherwise 
ordered  by  the  trial  court  or  Snpreme  Court: 
provided,  that  when  the  conviction  la  for  an 
offense  not  bailable,  the  trial  court  or  Su- 
preme Oonrt  or  the  Justice  thexe<^  ahall  make 
an  order  tar  the  safe-keeping  of  the  api>el- 
lant  In  the  Jail  of  the  county  In  which  the 
offense  was  tried,  but  In  case  of  no  snfflclent 
Jail  in  such  county,  then  in  the  Jail  in  the 
county  nearrat  having  a  snfflclent  JaU ;  pro- 
vided further,  that  the  appellant  aralling 
himself  of  the  benefit  of  this  act  shall  take 
his  MU  and  file  the  transcript  with  the  clerk 
of  Ihe  Supreme  Conrt  within  two  years  from 
the  rendition  of  the  Judgment  or  such  sen- 
tence." The  act  is  very  InartistlcBUy  drawn, 
and  for  that  reason  has  been  the  source  of 
much  trooble  to  the  courts  and  to  the  pro- 
fession. While  some  of  Its  provisions  have 
the  appearance  of  applying  to  and  providing 
the  time  within  wlilch  an  appeal  may  be 
taken,  such  conld  not  have  been  the  Intention 
of  ttle  Legtslatnre,  as  that  subject  Is  not  em- 


bodied in  the  title  of  the  act.  The  fact-that 
that  subject  is  not  embodied  in  the  title  of 
the  act,  If  none  other,  would  preclude  apply- 
ing its  provisions  to  the  time  within  which 
an  appeal  may  be  taken.  The  act  could  Dot, 
therefore,  have  been  Intended  to,  and  does 
not,  limit  the  time  provided  by  section  5722, 
Qen.  St  1901,  for  the  taking  of  an  appeal  in 
criminal  cases.  The  title  of  the  act  does  dis- 
close, however,  that  It  has  for  its  object  and 
purpose  the  stay  of  execution  In  criminal 
casea  It  is  quite  apparent,  too,  that  the  act 
was  Intended  to  have  application  to  stay  of 
execution  in  both  misdemeanors  and  felonies. 
The  right  to  an  appeal,  and  the  time  within 
which  it  may  be  taken.  Is  entirely  distinct 
from  the  right  to  a  stay  of  execution  pend- 
ing an  appeal.  The  two  should  not  be  con- 
fused. It  Is  only  necessary  in  this  case,  how- 
ever, to  apply  the  provisions  of  the  act  In  so 
far  as  they  provide  for  stay  of  aecntlon  In 
misdemeanors. 

It  Is  also  the  claim  of  plaintiff  that  In  mis- 
demeanors the  stay  of  execution  provided  in 
said  chapter  389  applies,  If  the  record  on  ap- 
peal Is  filed  in  the  Supreme  Court  any  time 
within  two  years  after  Judgment  of  convic- 
tion. With  this  claim  of  plalntlCF  we  cannot 
agree.  That  provision  of  the  act  evidently 
applies  to  stay  of  execution  In  felonies.  The 
act,  as  intended  to  apply  to  stay  of  execution 
in  misdemeanors^  uses  the  following  lan- 
guage: "The  transcript  may  be  filed  In  the 
Stipreme  Court  at  any  time  within  ninety 
days  after  the  rendition  of  the  Judgment, 
and  not  otherwise.  If  the  transcript  is  filed 
within  the  prescribed  time,  then  the  stay 
shall  continue  to  be  In  force  until  the  case  is 
finally  disposed  of  in  the  Supreme  Court,  but 
not  otherwise."  The  language  used  is  In- 
tended to  apply  to  the  time  within  which  the 
record  on  appeal  must  be  filed  to  entitle 
appellant  to  stay  of  execution  from  a  Judg- 
ment of  conviction  in  misdemeanors.  If  the 
record  on  appeal  In  misdemeanors  be  not 
filed  In  the  Supreme  Court  within  90  days 
after  the  rendition  of  the  judgment  of  con- 
viction, there  can  be  no  stay  of  execution 
pending  the  appeal.  As  has  been  observed, 
the  law  relating  to  stay  of  execution  in  crim- 
inal cases  (chapter  SS9,  p.  594,  Laws  190S1 
provides  that  the  record  in  misdemeanors 
must  be  filed  In  the  Supreme  Court  "within 
ninety  days  after  the  rendition  of  the  Judg- 
ment." It  will  also  be  observed  that  the  law 
relating  to  the  time  within  which  an  appeal 
may  be  taken  in  criminal  cases  (section  5722, 
Qen.  St  1901)  provides  that  the  appeal  must 
be  taken  "within  two  years  after  the  Judg- 
ment Is  tenAered."  This  court,  In  Brown  v. 
Clark,  Adm'x,  81  Kan.  521,  3  Pac  415,  con- 
stmed  a  similar  provision  of  the  Civil  Code 
(section  5042,  Gen.  St.  t901)  relating  to  dvll 
cases,  on  proceedings  In  error.  Said  section 
5042  provides  that  proceedings  to  review 
must  be  commenced  *Vlthln  one  year  after 
the  rendition  of  the  Judgment."  In  Brown  v. 
Clark,  Adm'x,  supra,  the  right  of  the  court  to 
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review  the  record  was  challenged  od  the 
grouDd  that  It  had  not  been  filed  In  the  Su- 
preme Court  within  one  year  from  the  date 
of  the  rendition  of  the  Judgment  It  appears 
In  that  case  that  ,  the  trial,  the  verdict,  and 
the  Judgment  were  all  on  August  24,  1881. 
There  was  no  journal  entry  of  the  Judgment 
made  at  that  time.  It  was  not  until  Decem- 
ber 10,  1882,  when,  upon  motion  and  notice, 
a  Jonmal  entry  of  the  proceedings  was  en- 
tered nunc  pro  tunc.  The  petition  In  error 
was  filed  December  10,  1883.  The  motion  to 
dismiss  the  proceedings  In  error  was  sus- 
tained. Mr.  Justice  Brewer,  in  writing  the 
(pinion  of  the  court,  said:  "The  petition  in 
error  must  be  filed  within  one  year  after  the 
rendition  of  the  Judgment,  not  within  one 
year  after  the  time  a  Journal  entry  thereof  is 
in  fact  made."  It  is  ni^ed  by  plaintiff  that 
a  different  rule  should  be  applied  in  crim- 
inal cases,  for  the  reason  that  a  Judgment  of 
conviction  can  only  be  appealed  from  after 
It  has  been  entered  of  record.  Plaintiff  of- 
ferii  the  distinction  between  proceedings  In 
error  and  proceedings  on  appeal  In  support 
of  bis  position  why  the  rule  as  applied,  in 
Brown  v.  Clark,  supra,  should  not  be  applied 
to  criminal  cases  on  appeal.  True,  a  pro- 
ceeding in  error  Is  a  distinct  a<^n,  while  a 
proceedli^  on  appeal  Is  not  While,  aa  mg- 
gested,  it  may  not  be  necessary  to  a  case- 
made  tbat  the  Judgment  have  been  entered 
of  record,  as  a  recital  of  the  Judgment  In  the 
case-made,  as  pronoimced  by  the  court,  would 
be  sufficient,  yet  a  proceeding  on  error  by 
transcript  can  only  l)e  possible  where  the 
Judgment  has  been  entered  of  record.  We 
see  no  good  reason  why  the  rule  announced 
in  Brown  v.  Clark,  supra,  shonld  not  be  ad- 
hered to.  and  be  also  applied  to  criminal 
cases  on  appeal. 

The  record  In  the  case  of  State  v.  Young- 
berg  was  not  filed  In  the  Supreme  Court 
within  90  days  after  the  rendition  of  the 
Judgment  of  conviction.  Appellant  In  that 
case  (plaintiff  her^n)  was  not  «ititled  to 
stay  of  execution  pending  the  appeal.  A 
peremptory  writ  of  mandamus  will  be  de- 
nied. AU  the  Justices  concurring. 


BALDWIN  et  aL  V.  OHIO  TP.  et  aL 
(Supreme  Court  of  Kansas.    Nov.  S,  1901) 

WATEB  COCBSIB— BXOHIB  OW  BIPABULK  OWNSB 
— 8CFBFACE  WATKft— DIVEBSION- 
OrrCH— IH  JTJ  WCTION  . 

1.  The  owner  of  lands  through  which  a  nat- 
ural water  coarse  flows  may  accumulate  surface 
watera  falling  upon  lands  adjacent  thereto,  and 
cast  the  same  Into  such  stream,  without  be- 
coming liable  to  a  lower  riparian  owner  for 
damages,  so  long  as  the  natnml  capacity  of  the 
stream  to  not  exceeded. 

2.  An  upper  proprietor  of  lands  la  not  liable 
to  a  lower  proprietor  for  damages  caused  by 
diverting  surface  water  and  casting  it  into  a 
natural  water  course  -p&aBing  through  both  es- 
tates, where  such  diversion  is  occasioned  by  the 
improvement  of  the  upper  estate  In  good  faith, 
and  where  the  injury  is  incidental,  smalt,  or 


not  occasioned  by  the  natural  carrying  capadty 
of  the  Btream  being  exceeded. 

8.  A  road  overseer  in  good  faith  made  a  sub- 
Btantlal  Improvement  to  a  highway  by  grading 
it  up  and  by  cutting  a  ditoi  alcMig  ita  side, 
whereby  surface  waters  were  gathered  and  cast 
into  a  natural  water  course  flowing  across  such 
highway,  to  the  damage  of  a  lower  riparian 
proprietor.  Beld,  that  such  proprietor  could 
not  recover  damages  or  enjoin  the  maintenance 
of  such  ditch ;  it  not  appearing  that  such  dam- 
ages were  occadoned  oy  the  overflow  of  such 
stream  by  reason  of  the  Increased  flow  of  water 
therein. 

(Syllabus  by  (Jie  Court.) 

Error  from  District  Conr^  Franklin  Comi- 
ty; G.  A.  Smart,  Judge. 

Action  by  John  Baldwin  and  others  against 
Ohio  township  and  others.  Judgment  for  de- 
fendants, and  plaintiffa  bring  error.  Af- 
firmed. 

Gamble  St  Costlgan,  for  plalntlfb  in  error. 
Deford  &  Deford,  for  defendants  In  error. 

CUNNINOHAM.  J.  PlalntUh*  action  was 
for  the  purpose  of  obtaining  damages  for  In- 
juries suffered  by  the  alleged  Illegal  diVCTslon 
of  surface*  watCT  thrown  nptm  tb^  land  by 
defendants,  ftnd  for  a  mandatory  Injunctiott 
restraining  the  farther  conltnnance  of  such 
injuries.  The  case  la  before  ns  upon  a  tran- 
script containing  only  the  pleadings,  the  find- 
ings of  fact  made  by  the  trial  Jndge^  the  oon- 
clusiona  of  law,  and  Judgment  Bo  as  to  the 
facts  we  have  no  li^t  except  what  la  dis- 
closed bf  these  findings.  From  Uiem  we  as- 
certain that  the  plalntUfs  were  the  owners  of 
certain  lands,  which  they  used  and  occupied 
as  their  homestead,  lying  south  of  a  public 
highway  extending  east  and  west  along  its 
north  boundary,  and  had  been  such  owners 
for  several  yeara  prior  to  the  commission 
of  the  wrongs  ot  which  they  complained. 
During  this  time  there  was  a  nateral  water 
course  entering  the  plaintiffs'  land  on  its 
nortti  side,  and  extending  in  a  southerly 
direction  nearly  the  full  length  of  the  land. 
This  natural  water  course  la  spoken  of  as 
the  wMt  draw,  and  drains  an  area  of  about 
88  acres  on  the  north  side  of  the  highway. 
About  85  rods  eaat  of  the  point  where  tUs 
w»t  draw  crosses  fbe  highway  is  a  smface- 
water  drain,  and  about  27  rods  still  farther 
east  is  anoliier  aurfoce  water  drain.  These 
two  drain  an  area  of  about  48  acres,  and  are 
known  as  the  middle  and  east  draws,  re- 
spectively. At  the  time  Oie  philntifEB  be- 
came the  owners  of  the  land  occupied  by 
them  as  aforesaid,  and  for  some  time  prior 
thereto,  culToln  had  been  maintained  across 
the  middle  and  east  draws  at  the  point  where 
the  highway  Intersected  them.  These  were 
of  small  dimensions,  being  8x12  Inches  on 
the  inside.  There  was  also  a  bridge  across 
the  highway  at  the  point  where  the  west 
draw  Intersected  It  We  presume  that  ord^ 
narily  the  surface  waters  coming  ^wn  the 
middle  and  east  draws  passed  through  ttieir 
respective  culverts,  and  over  and  upon  the 
plaintiffs'  lands  to  the  south  In  no  defined 
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ebannels.  except  that  their  fenentl  course 
wat  south  and  east  These  waters  finally 
falUns  Into  what  Is  spoken  of  as  Middle 
creek.  The  natnral  water  conrae  known  as 
the  west  draw  fell  Into  Middle  creek  some 
Ototance  west  of  the  point  whwe  the  middle 
and  east  draws  Joined  It  In  1886  one  J<^ 
Blocfcllnger,  who  was  then  tiie  duly  elected, 
qnllfled,  and  acting  road  overseer  of  the 
road  district  In  which  this  highway  was 
located,'  for  the  pmpose  of  ImproTlng  the 
same,  caused  It  to  be  graded  op  and  a  ditch 
dDg  alwg  Its  entire  north  side,  emptying  Into 
the  west  draw  at  Its  west  end.  He  also  re- 
moved the  cnlTOts  which  hod  theretofwe 
Intersected  the  highway  at  the  middle  and 
east  draws.  The  effect  ot  this  was  to  cot- 
lect  all  of  the  surface  water  which  had 
tberetofore  passed  down  through  these  draws 
Into  tbia  ditch,  and  by  means  of  It  to  be  car- 
ried westward  and  emptied  Into  the  west 
draw,  thereby  Increasing  the  volume  of  water 
tberelo.  It  la  of  this  Increase  of  volume,  and 
the  damage  caused  to  them  thereby,  that 
the  plalntUfs  complain.  The  court  specific- 
ally found  that  "the  digging  of  said  ditch, 
the  closing  up  and  removal  of  Said  cnlverts, 
aad  the  grading  ot  said  highway  was  a  sub- 
stantial improvement  to  the  highway,  and 
It  was  done  with  good  faith,  and  with  no 
other  intention  than  to  Improve  it";  and, 
further,  "that  the  water  carried  along  said 
ditch  on  the  north  side  of  said  liighway  and 
emptied  into  said  draw  flows  In,  and  upon 
plaintiffs'  farm  to  their  Injury" ;  further, 
"that  had  such  ditch  along  the  north  side 
(rf  said  highway  not  been  constructed,  the 
waters  accumulating  In  said  middle  and  east 
draws  could  not  have  gotten  into  said  west 
draw,  n<x  onto  the  land  of  plaintiffs,  and 
tbis  would  be  tme  even  though  the  culverts 
at  the  intersection  of  said  middle  and  east 
draws  with  the  highway  were  removed ; 
that  the  plaintiffs  have  suffered  damages  to 
their  said  farm  by  reason  of  the  said  surface 
water  l)elng  collected  from  said  middle  and 
east  draws  Into  said  ditch,  and  cast  in  a 
body  upon  their  said  farm ;  *  *  *  and 
that  they  will  continue  to  so  suffer  from 
aatd  cause  so  long  as  said  ditch  Is  permit- 
ted to  remain  as  it  was  when  said  action  was 
b^uQ  and  is  now."  As  a  conclusion  of  law 
tile  court  held  as  follows:  "The  surface  wa- 
ter having  been  accumulated  in  an  artificial 
ditch  and  cast  In  a  body  upon  the  land  of 
Mr.  Baldwin,  the  defendants  would  be  en- 
Jfrined,  were  it  not  for  the  fact  that  it  was 
cast  upon  the  farm  of  the  plaintiffs  by 
means  of  a  natural  water  course."  There- 
upon Judgment  was  renda«d  against  plain- 
tiffs for  costly  to  reverse  which  they  are  now 
hHe. 

Sevwal  reastms  are  nrged  by  defendants  In 
error  tor  the  affirmation  of  this  Judgment, 
other  than  the  one  given  by  the  court  We 
prefer,  bowevw,  not  to  give  these  reasons  at- 
tention, but  to  discuss  the  matter  entirely 
from  the  stendpolnt  taken  by  the  court  be- 


low.   We  shall  assume  that  the  party  re- 
CQKUulble  f  (H-  the  making  of  the  ditch  and  tiw 
improv^ent  of  the  highway,  whether  such 
party  was  the  township,  township  ofBcers,  or 
'  tbe  road  overseer,  occupied  the  same  relation 
[  to  the  plalntUh  as  would  a  private  owner, 
;  and  Uiat  thciy  had  a  rl^t  to  dispose  of  snr- 
'  face  wator  coming  upon  tbe  highway  in  tbe 
'■  same  manner  and  to  the  same  extent  as 
\  would  tbe  private  owner  of  a  dominant  ad- 
i  Joining  estete.  "The  oommlssloners  of  high- 
ways, where  they  undertake  to  drain  a  public 
;  highway,  possess  the  same  rights  and  are 
'  govwned  by  the  same  rules  as  adjoining  land- 
owners who  may  undertake  to  drain  their 
;  own  lands,  except  where  they  may  be  pro- 
I  oeedlng  under  tbe  mlnent  domain  laws  of 
the  stata"  Xoung  v.  Commlsskmem  of  Hlgb- 
I  ways.  134  IlL  S68,  25  N.  E.  680.   The  oom- 
mon-law  rules  regulating  the  righte  and  duties 
;  of  adjoining  owners  of  lands  relative  to  snr- 
:  face  water  obtain  in  this  stete^  A.,  T.  &  S. 
:  F.  R.  R.  Co.  T.  Hammer,  22  Kan.  76S,  31  Am. 
'  Rep.  216;  Qlbbs  v.  Williams,  25  San.  214,  37 
Am.  Rep.  241.  Uiidar  tboee  rules,  it  Is  well 
;  settled  that  the  owner  of  tbe  upper  estete 
!  may  net  gather  surface  water  falling  cx  ac- 
i  cumulating  thereon,  and  by  means  of  artlfl- 
!  clal  channels  divert  it  from  ite  natural 
,  course,  and  discharge  It  upon  the  lower  es- 
I  tate,  to  the  damage  of  the  owner  thereof. 
I  This  rule,  however,  goes  hand  in  hand  with 
:  tbe  other  equally  well  settled  doctrine  that 
;  as  to  such  waters  either  owner  may  stand 
upon  the  defCTslvft.    Tbe  owner  of  lands 
,  through  which  a  natural  water  course  flows 
!  may.  however,  accumulate  and  cast  into  such 
I  water  course  In  a  body  the  surface  water 
I  falling  upon  lands  adjacent  thereto.  Such 
I  streams  are  the  drains  provided  by  nature 
I  for  the  discbarge  of  surface  water  gathered 
'  by  natural  forcm  and  the  g«aeral  contour  of 
I  the  lands.   The  rule  Is  thus  stated  in  Farn- 
I  ham  on  Waters  &  Water  Rights,  §  186:  "The 
force  of  gravity,  wlilch  causes  all  waters 
flowing  on  the  earth  to  seek  tbe  lowest  level, 
creates  natural  drainage,  and  provides  for 
tbe  distribution  of  all  water,  whether  sur- 
I  face  water  or  otherwise.  This  natural  draln- 
I  age  Is  necessary  to  rcuder  tbe  land  fit  for  the 
'  use  of  man.   Tbe  streams  are  the  great  nat- 
ural sewers  through  which  tbe  surface  water 
escapes  to  the  sea,  and  the  d^ressions  In  the 
land  are  the  drains  leading  to  the  streams! 
!  These  natural  drains  are*  ordained  by  nature 
I  to  be  used,  and,  so  long  as  they  are  used 
!  without  exceeding  their  natural  capacity,  tbe 
j  owner  of  land  through  which  they  run  can- 
I  not  complain  that  tbe  water  is  made  to  flow 
In  them  faster  than  it  does  in  a  state  of  na- 
ture:  Among  thi  st^  which  are  taken  for 
the  improvement  of  property,  one  of  tbe  flrst 
Is  to  remove  the  water  from  it  as  rapidly  as 
possible.   The  right  to  drain  upon  and  over 
lower  lands  without  making  compensation 
for  such  privily  is  the  same  whether  the 
higher  land  is  the  farm  of  an  Individual  own- 
or  is  a  public  highway;  and  highway  com- 
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mlBSloners  have  the  rlgbt  to  have  the  sur- 
face water  falling  or  coming  naturally  upon 
the  highway  drain  through  the  natural  and 
usual  channel  npon  and  over  lower  lands, 
and  have  the  right  to  coqstrnct  ditches  or 
drains  for  the  pnrpose  of  conducting  anch 
surface  water,  even  though  It  is  accumulated 
in  ponds,  Into  such  natural  and  usual  chan- 
nels, although  the  effect  may  be  to  Incr^se 
the  volume  of  water  thus  carried  upon  lower 
lands.  In  accordance  with  this  principle,  the 
flow  of  the  water  Into  the  natural  streams 
may  be  hastened  so  long  as  the  water  la  not 
caused  to  overflow  the  banks  of  the  stream 
to  the  Injury  of  the  land  through  which  It 
flows."  Gould  on  Waters,  S  ^4,  states  the 
same  rule  as  follows:  "The  owner  of  land  has 
a  right  to  discbarge  the  natural  drainage  of 
hla  land,  and  the  surface  water  accumulating 
tliereon,  into  a  water  courae,  whereby  It  be- 
comes a  part  thereof;  and  In  so  doing  be  may 
change  or  concentrate  its  flow  in  artlflclal 
channels,  thus  accelerating  the  flow  and  In- 
creasli^  the  volume  of  water  In  the  stream, 
provided  Its  natural  capacity  is  not  exceeded, 
and  those  whose  supply  la  rendered  more 
variable  cannot  complain."  In  a  note  to  the 
case  of  Mizell  v.  McOowan  (N.  C.)  85  Am.  8t 
Rep.  738,  It  Is  said:  "We  have  Just  noticed 
the  difference  between  merely  drainage  onto 
another's  land,  and  draining  into  a  natural 
channel  or  water  course  which  flows  across 
such  land.  So  far  as  streams  or  natural  wa- 
ter courses  are  concerned,  there  can  be  no 
doubt  that  one  may  drain  Into  them,  and 
thereby  increase  their  volume,  without  sub- 
jecting himself  to  liability  for  any  damage 
suffered  by  a  lower  owner."  In  support  of 
this  proposition  the  following  cases  are  cited: 
Miller  T.  Laubach,  47  Pa.  154.  86  Am.  Dec 
521;  Cairo,  etc.,  R.  R.  Co.  v.  Stevens.  73  Ind. 
278,  88  Am.  Rep.  1S9;  Treat  v.  Bates,  27 
Hich.  290;  Jackman  v.  Mills,  137  Mass.  277; 
Waffle  V.  N.  T.  Central  R.  R.  Co.,  S3  N.  T. 
11,  13  Am.  Rep.  467;  McCormlck  v.  Horan. 
81  N.  Y.  86,  87  Am.  Rep.  479;  Jenkins  v.  Wil- 
mington, eta,  Co.,  110  N.  C.  438,  10  S.  B.  103; 
Peck  V.  Herrlngton,  100  lit.  611,  00  Am.  Rep. 
627;  Penn  Coal  Co.  v.  Sanderson,  118  Pa. 
126,  6  Atl.  453,  57  Am.  Rep.  447;  Rath  T. 
Zembieman.  49  Neb.  851,  68  N.  W.  488.  From 
a  careful  study  of  these  and  other  cases,  we 
are  not  disposed  to  indorse  the  broad  doc- 
*  trine  announced  In  the  text  of  the  note,  or 
hold  that  In  no  case  the  lower  riparian  pro- 
prietor may  not  recover  damages  for  inju- 
ries Inflicted  by  diverting  surface  water  into 
a  natural  water  course  by  an  upper  riparian 
owner,  but  are  disposed  to  bold  that  such 
owner  may  not  gather  and  divert  surface 
water  from  Its  natural  coil^e  of  fiowage,  and 
cast  it  into  a  natural  water  course,  to  the 
serious  damage  of  the  owner  of  the  lower 
f?8tate  by  overflow.  In  OTder  that  such  dam- 
ages may  be  recovered  for,  or  their  continu- 
ance enjoined,  they  must,  however,  be  of  a 
•raloui  and  wnsible  natnra.   It  la  quite  ob- 


vious that  the  rule,  as  against  Uie  dominant 
proprietor,  cannot  be  enforced  in  Its  minutest 
detail  and  for  its  minutest  Infraction.  To 
say  that  no  surface  water  may  be  diverted 
and  cast  Into  a  natural  stream  Is  practically 
to  prohibit  the  removal  or  shifting  of  any  of 
ttie  soil  from  its  natural  condition.  Such  a 
strict  application  would  result  In  preventliig 
the  processes  of  agriculture  and  of  other  nec- 
easary  Improvement 

In  speaking  upon  another  phase  of  this 
question,  but  with  equal  applicability  to  this, 
this  court,  in  Olbbs  r.  WiUlams.  25  Kan.  216, 
87  Am.  Rep.  241,  says:  "If  the  right  to  mn 
In  Its  natural  channels  was  annexed  to  sur- 
face water  as  a  legal  Incident  the  difficulties 
would  be  Inflnlte  Indeed.  Unless  the  land 
should  be  left  idle.  It  would  be  Impossible  to 
enforce  the  right  in  Its  rigor,  for  It  Is  obvions 
every  house  that  Is  built  and  every  furrow 
that  la  made  in  a  field,  is  a  disturbance  of 
such  right  If  such  a  doctrine  prevailed, 
every  acclivity  would  be  and  remain  a  water- 
shed, and  most  low  ground  become  reservoirs. 
It  Is  certain  that  any  other  doctrine  but  that 
which  the  law  has  adopted  would  be  alto- 
gether imprncticable."  So,  In  actual  practice, 
the  law  must  and  does  recognize  the  right  of 
the  dominant  owner  to  divert  at  least  inci- 
dentally, for  a  proper  purpose,  and  in  gocKl 
faith,  the  flow  of  surface  water  from  Its  nat- 
ural course — especially  so,  when  it  Is  cast  into 
a  natural  water  course,  and  where  but  little 
damage  1?  occasioned.  Were  this  not  so,  im- 
provements of  the  land  for  the  purposes  of 
agriculture,  roadmaking,  and  other  better- 
ments would  be  seriously  hampered  and  Im- 
peded. Again,  it  clearly  appears  from  tbe 
authorities  that  not  all  damages  suffered  by 
the  owner  of  the  lower  estate  may  be  recov- 
ered for,  or  the  continuance  of  enjoined,  but 
only  such  damages  as  result  from  the  over- 
flovrlng  of  the  stream  because  Its  natural  ca- 
pacity has  been  exceeded.  That  the  flow  has 
been  accelerated  or  deepened,  that  the  banks 
of  the  stream  have  been  washed  away  In 
places,  and  sand  bars  created  at  other  points, 
are  not  within  the  purview  of  the  law  to  be 
relieved  from.  Upon  this  point  It  is  said  in 
Famham  on  Waters  &  Water  Rights,  S  488: 
"Drainage  being  necessary  to  flt  the  land  for 
successful  occupation,  and  the  streams  being 
the  natural  channels  of  drainage,  tbe  flow  of 
the  surface  water  may  be  hastened  Into  the 
streams  so  far  as  it  can  be  done  without 
flooding  lower  property."  See,  also,  cases 
cited  above,  and  Drake  v.  Hamilton  Woolen 
Co.,  09  Mass.  074;  Hayes  v.  Waldron,  44  N. 
H.  580,  84  Am.  Dec.  100;  Rutherford  v.  Tbe 
Village  of  Holley,  100  N.  Y.  632,  11  N.  B.  818. 
"M«ely  Increasing  the  flow  of  water  In  a 
natural  water  course  does  not  like  Increasliig 
the  flow  of  surface  water,  give  a  right  of  ac- 
tion. Riparian  owners  cannot  complain  when 
such  Increase  Is  due  to  the  building  or  change 
of  grade  of  streets  and  the  improvement  of 
lots  fairly  within  torltorj  drained  by  nicb 
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water  course,  when  Its  capacity  Is  not  ex- 
ceeded." Kempar  t.  Wldow^  Home,  6  Ohio 
Dec.  1049. 

The  plaintlirs  bare  here  ar^ed  this  case 
as  though  the  finding  of  the  court  was  that 
the  damage  suffered  by  them  was  occasioned 
by  the  flooding  of  their  lands,  cansed  by  the 
overflow  of  this  natural  water  course.  Such, 
however,  is  not  the  case.  The  court  did  not 
so  find.  While  he  found  that  the  plaintiffs 
were  damaged,  he  did  not  find  that  such  dam- 
age was  consequent  upon  the  overflow  of  this 
natural  water  course;  and,  as  he  found  that 
they  were  not  entitled  to  recover,  we  must 
presume  that  the  damage  suftered  was  such, 
and  only  such,  as  under  the  law  th^  could 
not  recover  for. 

We  conclude  that  because  It  here  affirma- 
tively appears  that  the  Improvements  which 
were  made  upon  the  highway  were  of  a  sub- 
stantial character  and  made  In  good  faith, 
and  because  It  does  not  appear  that  the  di- 
version of  the  surface  water  from  the  middle 
ond  east  draws  occasioned  thereby  was  more 
than  a  mere  Incident  to  the  making  of  snch 
substantial  Improvement,  and  because  It  does 
not  appear  that  the  damages  suffered  by  the 
plaintiffs  were  occasioned  by  the  overflow  of 
the  natural  water  course  into  which  such 
surface  water  was  turned,  or  that  such  dam- 
ages were  other  than  what  were  occasioned 
by  the  hastening  or  increasing  of  tbe  flow, 
*  that  the  same  were  damnum  absque  injuria, 
and  hence  not  recoverable  for. 

The  judgment  of  the  lower  court  Ig  affirm- 
ed. All  tbe  JusticeB  concurring 


BTATB  T.  DUNCAN. 
(Supreme  Court  of  Kansas.    Nov.  B,  1901) 

CBUUNAIi  UW— HXW  TRIAXA— MZBOOHDUOT  OT 
'  JUBT. 

1.  Where  one  of  the  jurors  stated  In  the  pres- 
jnce  of  bis  fellows,  and  daring  their  delibera- 
titm,  that  be  knew  that  defendant  had  been  sell- 
inc  beer,  because  be  drank  some  of  It  himself, 
ud  ttut  he  knew  that  defendant  bad  followed 
the  liquor  business  for  vears,  whereupon  tbe 
jury,  which  had  stood  largely  for  acquittal, 
agreed  to  a  conviction,  a  new  trial  should  have 
been  granted. 

Appeal  from  District  Court,  Cherokee  Coun- 
ty; W.  B.  Glasse,  Judge. 

Bert  Duncan  was  convicted  ol  maintaining 
a  nuisance  in  connection  with  the  illegal  sale 
of  Intoxicating  liquors,  and  appeals.  Re- 
versed. 

Chas.  Stephens,  for  appellant  O.  O.  Cole- 
man, Atty.  Gen.,  Al.  F.  Williams,  and  H.  a 
Finch,  for  the  State. 

PER  CURIAM.  Appellant  was  charged  In 
two  counts:  First,  with  tbe  illegal  sale  of 
Intoxicating  liquors;  and,  second,  for  main- 
taining a  nuisance  In  connection  therewith. 
He  was  convicted  and  sentenced  upon  tbe 
secwd  count.  Upon  the  trial  he  denied  that 
the  liquor  k^t  by  him  and  sold  was  of  an 


intoxicating  character,  and  fb&t  he  kept  for 
sale  or  sold  Intoxicating  liquors  at  the  place 
charged.  Bvidrace  was  Introdnced.  and  con- 
sidered upon  these  pointa 

In  stipport  of  a  motion  for  a  new  trial.  It 
was  shown  by  the  affidavits  of  several  of 
the  Jurors:  That  while  the  jury  was  delib- 
erating upon  their  verdict  one  of  them  stated 
In  tbe  presence  and  hearing  of  the  others: 
"I  kiKtw  it  was  beer  that  the  defendant  was 
selling  there  [referring  to  tbe  place  where  be 
was  charged  with  maintaining  a  Dnlsance], 
because  I  drank  some  of  the  stuff  myself." 
And  again:  "I  know  that  he  sold  Intoxicating 
liquors  as  charged.  That  Is  the  business  he 
is  in.  He  has  followed  It  for  years."  That 
thereafter  the  jury,  which  had  stood  largely 
for  acquittal,  agreed  to  a  conviction.  A  new 
trial  was  refused  notwithstanding  this  show- 
ing. In  this  we  must  hold  the  court  erred. 
State  V.  Burton,  65  Kan.  704,  70  Pac.  640; 
State  T.  Rambo  (Kan.  Sup.)  77  Pac.  563. 

Tbe  judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 


OAPLB  V.  DREW  et  al. 
(Supreme  Court  of  Kansas.    Nov.  5,  1904.) 

ACTIOR  BT  QUABniAN— PLEADING— I  NBA  MITT— 
BUTFIOIENCT  07  riMDINO. 

1.  An  averment  in  a  petition  that  a  guardian 
was  appointed  is  put  io  isaae  by  a  verified  an- 
swer denying  generally  the  averments  of  the 
petitldn,  where  the  amant  states  that  tbe  de- 
nials or  contents  of  the  answer  are  true. 

2.  Kimble  v.  Bunny,  60  Pae  746,  61  Kan. 
605,  distinguished. 

3.  A  finding  of  a  jury  In  an  inquest  that  the 
subject  of  the  In(^u{ry  is  feeble  in  mind,  In- 
capable of  managing  business  affairs,  and  a 
trolcal  imbecile,  u  not  a  finding  of  insanity 
within  tbe  statutory  meaniog  of  the  term,  and 
furnished  the  probate  court  no  authority  to  ap- 
point a  guardian  for  such  feeble-minded  person, 
and  consequently  gave  the  guardian  no  right  to 
maintain  an  action  In  his  ortiaU. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Franklin  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  by  George  Gaple,  guardian  of  Frank 
L.  Mitchell,  against  Lucy  A.  Drew  and  otii- 
ers.  Judgment  for  defendants,  and  plaintiff 
brings  error.  Affirmed. 

Gamble  &  Costlgan,  for  plaintiff  tn  «ror. 
Deford  &  Deford,  for  defendants  in  error. 

JOHNSTON,  O.  J.  This  was  an  action  by 
George  Caple,  aa  guardian  of  Frank  L. 
Mitchell,  to  recover  a  tract  of  land  in  Frank- 
lin county  from  Lucy  A.  Drew.  Mitchell, 
while  a  minor,  inherited  the  land,  and  in 
1876  his  sister  Anna  A.  Weegar  was  ap- 
pointed aa  guardian  of  his  estate,  and  under 
the  direction  of  tbe  probate  court  a  sale  of 
tbe  land  was  made  to  Levi  H.  Weegar,  tbe 
biisband  of  the  guardian.  Later,  and  in 
December,  1878,  tbe  land  was  transferred 
to  John  J.  Drew,  and  upon  his  death  It  de- 
scended to  bis  widow*  Lucy  A.  Drew.  In 
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his  petition  Gaple  alleged  that  on  June  6, 
1891,  Mitchell  was  adjudged  to  be  of  un- 
sound mind,  and  that  he  (Caple)  was  ap- 
pointed as  guardian  of  Mitchell,  and  as  such 
guardian  he  brought  this  action  to  recover 
tho  land.  In  her  answer  Lucy  A.  Drew  de- 
nies generally  the  allegatioDB  of  the  petition 
as  to  title,  and  also  all  Other  avermentB 
contained  therein,  except  that  she  was  In 
possession  of  the  land.  She  also  alleged  that 
the  action  was  barred  by  sereral  of  the 
statutory  limltationB.  In  verifying  her  an- 
swer she  states  on  oath  "that  she  has  read 
over  the  foregoing  answer,  and  knows  the 
contents  thereof,  and  that  the  same  ue 
true  as  therein  alleged." 

The  validity  of  Caple's  appointment  as 
guardian  is  a  vital  qnestlon  In  the  case.  If 
It  Is  not  valid,  he  has  no  right  to  maintain 
the  action.  His  appointment  was  alleged  In 
his  petition,  and  if  the  answer  is  a  verified 
denial  of  the  appointment  and  authority, 
bis  guardianship  and  right  to  maintiUn  the 
action  Is  in  issue.  Olvll  Code,  §  108.  It  is 
cr^ntended  that  within  the  rule  of  Kimble  v. 
Bunny,  61  Kan.  005,  60  Pac.  746,  the  answer 
was  not  so  verified  as  to  put  the  appoint- 
ment In  issue.  The  rule  of  that  case  does 
not  control  here.  There  the  affidavit  was 
that  the  facts  stated  in  the  answer  were 
true,  but,  as  no  facts  were  stated  In  the 
answer.  It  was  held  that  the  affidavit  was 
Ineffectual.  In  this  case  the  affiant  swears 
tliiit  tlie  contents  of  the  answer  are  true, 
which  is.  In  effect,  a  statement  that  the 
denials  of  the  answer  are  true.  The  Code 
contemplates  that  denials  may  be  verified, 
as  It  provides  that  certain  allegations  shall 
be  taken  as  true,  "nnless  a  denial  of  the 
same  be  verified  by  the  affidavit  of  the  par- 
ty, his  agent,  or  attorney."  In  Kimble  v. 
Bunny,  supra,  It  Is  su^ested  that  the  veri- 
fication In  that  case  would  have  been  suffi- 
cient If  It  bad  contained  a  statement  that 
the  denials  of  the  answer  were  true.  Here 
there  was  a  verified  denial  of  the  allegations 
m  to  appointment  and  authority,  and  we 
think  it  was  sufficient  to  meet  the  require- 
ments of  the  Code,  and  to  pnt  those  matten 
III  issue. 

On  the  plalntifTs  testimony  the  court  held 
the  appointment  to  be  void,  and  directed  a 
^■erdict  In  favor  of  the  defendant  Upon  an 
affidavit  alleging  that  Mitchell  was  of  un- 
sound mind,  and  incapable  of  managing  his 
affairs,  an  inquest  as  to  his  condition  was 
held  on  June  6,  1901.  Instead  of  following 
tho  provisions  of  the  act  of  1901,  then  in 
force  (Oen.  St  1901,  §§  6570-65S2),  a  Jury  of 
Hix  persons,  none  of  whom  were  physicians, 
was  impaneled,  and  the  following  verdict 
was  returned:  "We,  the  undersigned  jurors 
in  the  case  of  Frank  Mitchell,  having  heard 
the  evidence  in  the  case,  are  satisfied  that 
Buid  Frank  Mitchell  Is  feeble  in  mind,  inca- 
pable of  managing  business  affairs;  Is  a 
typical  imbecile,  a  resident  of  the  state  of 
Kansas  and  county  of  Franklin;  that  his  age 


If)  thirty-nine  years;  ttiat  hto  disease  Is  of 
life-time  duratifn,  dating  from  infancy;  that 
the  cause  is  supposed  to  be  heredttr;  that 
the  disease  Is  hereditary;  tliat  he  Is  not  sub- 
ject to  eplleimy;  that  he  does  not  manifest 
homicidal  or  suicidal  tendencies."  In  the 
order  appointing  Caple  as  guardian  the  pro- 
bate court  recites  that  Mitchell  has  been  ad- 
judged feeble-minded  and  Incapable  of  man- 
aging his  affairs,  and  that  Oaple  is  appointed 
to  care  for  and  protect  the  estate,  rights,  and 
property  of  "said  feeble-minded."  In  the 
Inquiry  as  to  the  condition  of  Mitchell  the 
procedure  of  an  inquest  In  lunacy  was  quite 
closely  followed,  but,  aa  has  been  seen. 
Mitchell  was  not  found  to  b%  Insane  and  a  fit 
person  to  be  sent  to  the  hospital  for  the  In- 
sane. Inquiries  as  to  mentaKsoundness  and 
the  appointment  of  guardians  of  those  who 
are  Insane  at  the  time  of  this  Inquest  were 
gov^ed  by  the  act  of  190^.  That  is  the 
later  act,  and,  as  it  covers  the  subject  of 
Insanity  and  the  appointment  of  guardians 
of  those  determined  to  be  insane,  it,  to  tliat 
extent,  at  least,  supplants  and  sets  aside 
the  provisions  of  the  earlier  act  In  the  act 
of  1901  Insanity  Is  specifically  defined  as  fol- 
lows: "The  word  'insane*  In  this  act  shall 
be  construed  to  mean  -  any  person  whose 
mind,  by  reason  of  braln-slcluiess,  has  be- 
come unsound,  rendering  such  person  Inca- 
pable of  managing  or  caring  for  his  own  es- 
tate or  rendering  him  dangerous  to  himself 
or  others,  or  who  la  In  such  condition  of 
mind  or  l>ody  as  to  be  a  fit  person  for  care 
and  treatment  in  a  hospital  for  brain  dis- 
ease or  Insanity.  No  person  idiotic  from 
birth,  or  whose  mental  development  was  ar- 
rested by  disease  or  physical  injury  prlw 
to  the  age  of  puberty,  and  no  person  who  la 
afflicted  with  simple  epilepsy,  shall  be  re- 
garded as  Insane,  unless  the  manifestations 
of  abnormal  excitability,  violence  or  hom- 
icidal or  suicidal  Impulses  are  such  as  to 
render  his  confinement  In  a  hoi^ltal  for  the 
afflicted  as  herein  provided  a  proper  precau- 
tion to  prevent  Iilm  from  injuring  others 
or  himself."  Gen.  St  1901,  {  6570.  Within 
this  definition  Mitchell  cannot  t>e  regarded 
as  Insane,  and  in  fact  the  plaintiff  concedes 
that  the  provisions  of  the  act  of  1901  do  not 
warrant  hie  appointment  as  guardian  for 
Mitchell.  He  does  claim,  however,  that  the 
earlier  statute  justified  the  action  taken  in 
the  probate  court  If  those  proviatons  had 
any  force  or  application  to  the  case  In  hand, 
they  would  furnish  no  authority  for  Caple's 
appointment.  In  that  act  the  precedent  re- 
quirements for  the  appointment  of  a  guard- 
ian were  substantially  the  same  as  those 
of  the  later  act,  so  far  as  the  findings  of 
mental  condition  are  concerned.  The  es- 
sential features  of  the  findings  and  the  forms 
of  the  verdict  are  prescribed  In  both  stat- 
utes, and  each  requires  a  finding  that  the 
person  is  Insane,  and  a  fit  person  to  be  sent 
to  a  hospital  or  asylum  for  the  Insane.  Gen. 
St  1001,  S6  3915,  G57S.    The  earlier  statute 
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gives  no  authority  to  appoint  a  guardian  for 
feeble-minded  persons.   It  provides:  "And 
If  it  be  found  by  the  Jury  that  the  subject 
of  the  inquiry  Is  of  unsound  mind,  or  an 
habitual  drunkard,  and  incapable  of  mana- 
ging his  or  her  affairs,  the  court  shall  ap- 
point a  guardian  of  the  person  and  estate 
or  such  person."   Gen.  St  1901, 1  3945.  The 
proTlslona  with  reference  to  a  guardian's 
bond  (section  8949)  plainly  recognize  that  a 
gnardlan  may  be  appointed  for  only  two 
classes  of  persons — one,  the  Insane;  and  the 
other,  habitual  drunkards  incapable  of  man- 
aging their  affairs.   Mitchell  was  not  found 
to  be  in  either  class,  and  so  we  see  that.  If 
these  proTlaions  were  in  force,  they  would 
liave  given  the  probate  court  no  authority 
to  make  the  appointment  that  was  mad& 
The  later  act,  however,  Is  the  governing  one^ 
and  when  the  Legislature  fixes  the  ground 
and  prescribes  ^e  methods  for  the  anoint- 
ment of  guardians  for  incapable  [arsons  a 
compliance  with  the  statute  is  essential  to  j 
the  validity  of  an  appointment.   Here  the  ' 
finding  was  that  Mitchell  was  of  feeble  mind 
—■a  condition  far  short  of  Insanity  as  de-  ' 
fined  by  the  statute.   The  further  statement  | 
that  he  was  a  typical  imbecile  adds  little,  If  i 
anything,  to  the  statement  that  he  was  fee-  | 
ble  in  mind.  An  Imbecile,  as  the  term  is  • 
ordinarily  used  and  nnderstood,  \b  one  who  j 
Is  mentally  weak,  rather  than  Insane,  and  j 
the  qualifying  word  "typical"  wfts  probably  i 
Intended  to  mean  that  It  was  a  characteristic  [ 
or  common  example  of  ImbedUty;  that  It  i 
was  not  abnormal  or  nnusual  In  degree;  aud  ' 
that  it  did  not  belong  to  other  types  of  men-  i 
tal  Incapacity,  sacfa  as  Idiocy  or  Insanity. 
The  recent  case  of  Martin  t.  Stewart,  67 
Kan.  424,  73  Pac.  107,  is  a  pertinent  author- 
ity that  feebleness  of  mind  is  not  insanity, 
and  that  in  cases  of  this  kind  the  probate  i 
court  is  without  authority  to  appoint  a  guard-  { 
Ian  of  the  person  and  estate  of  the  subject  ' 
of  the  Inaulry  until  there  has  been  a  finding  | 
that  he  is  insane.   There  being  a  lack  of 
authority  la  the  probate  court,  the  appoint- 
ment Is  without  validity,  and  Caple  without 
right  to  maintain  tbe  action.   See,  aUo,  In 
re  Clark,  175  N.  T.  139,  67  N.  B.  212;  In  re 
Lindsley.  44  N.  J.  Eq.  5*4,  15  Atl.  1,  6  Am. 
St.  Rep.  913;   Case  of  John  Beaumont,  1 
Wbart.  (Pa.)  62,  29  Am.  Dec.  33;  flleurer-s 
Appeal,  119  Fa.  116,  12  Atl.  868. 

The  conclusion  reached  makes  the  other 
questioDS  argued  Immaterial;  and,  as  we 
find  no  error  la  the  record,  the  judgment  of 
the  district  court  will  be  affirmed.  AH  the 
JustloM  cancnrring. 


STATE  V.  TOUNQBR. 
<Sa^aiM  Ooort  of  Kansas.    Nov.  S,  1904.) 
imoxzoATiHa  zjquosb— zixiaix  baix— in- 

8TBUCTI0HB. 
1.  In  a  prosecation  for  the  unlawful  sale  of 
intoxicating  liquor,  an  election  by  tbe  state  as 


to  the  transaction  upon  which  it  relies  fw  con- 
viction is  not  aa  essential  ingredient  of  tbe  in- 
structions to  the  jury.  If  it  be  in  writing,  it 
need  not  be  copied  in  tbe  instructions,  and  it 
ma;  be  read  to  tbe  jury  at  the  time  the  diarge 
is  delivered  without  vi<riating  tbe  statnte  re- 
quiring instnictions  to  b«  In  writing  and  filed 
with  the  papers  in  the  case. 

2.  An  omission  to  Instruct  the  jury  In  a  crim- 
inal case  that  the  neglect  or  refusal  of  the  de- 
fendant to  testify  shall  not  be  considered  by  the 
jury,  and  shall  not  raise  any  presumption  of 
guilt  or  be  construed  to  affect  bis  innocence  or 
guilt,  Is  not  errmr.  In  the  absence  of  a  request 
for  anfh  an  instnietlon. 

(Syllabos  by  the  Oonrt.) 

Appeal  from  District  Court,  Cherokee 
County;  W.  B.  Qlasse,  Judge. 

Charles  Younger  was  convicted  of  selling 
intoxicatlDg  Uquor,  and  appeals.  Affirmed. 

Savp  &  Brown,  for  ai^ellant.  0.  G.  Oole- 
nun,  Atty.  Oen.,  Jay  F.  ClOBe.  AsBt  Atty. 
Qen.,  and  O.  D.  Aahley,  AssL  Atty.  Qen.,  for 
tbe  State. 

BURCH,  J.  Appellant  was  convicted  of 
selling  Intoxicating  liquor  contrary  to  law. 
At  the  close  of  the  state's  evidence  a  written 
election  was  made  and  filed  with  the  papers 
in  the  case,  specifying  the  transactions  re- 
lied npon  for  conviction.  In  its  written  In- 
structions the  court  referred  to  the  election, 
and  advised  the  jury  that  its  Inquirlee  should 
be  confined  to  tbe  several  transactions  tber&> 
in  designated.  In  delivering  the  charge  the 
written  election  was  read,  but  it  was  not 
copied  at  length  in  the  instructions.  It  is 
now  contended  that  the  conduct  of  the  court 
in  reading  tbe  election  was  violative  of  the 
statute  requiring  the  charge  to  the  jury  to 
be  In  writing,  and  to  be  filed  with  tbe  papers 
in  the  case.  Technically  the  statute  was 
complied  with,  because  the  election  was  writ* 
ten,  and  was  filed  with  the  papers  in  the 
case,  and  the  mere  failure  to  rewrite  It  in 
the  body  of  the  charge  would  uot  under  tbe 
circumstances,  be  sufficient  to  authorize  a 
reversal  of  the  judgment.  State  v.  Morti- 
mer, 20  Kan.  93.  The  state's  election  In 
such  cases,  however,  may  be,  and  usually 
Is,  communicated  to  the  jury  in  other  ways 
than  by-  Instructions.  Counsel  may  make 
the  announcement,  or  the  court  may  do  so 
by  mere  oral  statement,  if  that  method  be  pre- 
ferred, and  usually  tbe  jury  is  advised  of  the 
election  at  the  time  it  is  made.  After  an 
election  has  been  made,  tbe  duty  of  the  jury 
in  the  premises  Is  proper  matter  of  law  to 
be  explained  by  Instractious,  as  was  done 
in  this  case.  But  the  substantive  content 
of  the  election  Itself  is  uot  an  essential  in- 
gredient of  tbe  Instructious.  Its  omission 
from  the  charge  will  not  render  the  latter 
faulty,  and,  If  It  be  written,  It  may  be  read 
to  the  jury  by  the  court  at  the  time  the 
charge  is  delivered  without  violating  any 
of  the  defendant's  legal  rights. 

On  the  trial,  appellant  was  not  sworn  as 


f  2.  See  Crlmliml  Law,  vol.  U,  C«at.  Dig.  g  200L 
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a  witness  In  bis  own  behalh  No  reqneat 
was  made  upon  the  court  to  Instruct  the  jury 
that  the  neglect  or  refusal  of  appellant  to 
testifr  should  not  be  considered  by  the  Jury, 
and  should  not  raise  any  presumption  of 
guilt,  or  be  construed  to  affect  his  innocence 
or  guilt  (Gen.  St.  1901,  K  5657,  5658),  and 
no  such  tnsfruction  was  given.  It  Is  now 
urged  that  the  court  should  have  Instructed 
on  this  subject  without  request.  Under  sec- 
tion 5681,  Gen.  St.  1901,  the  court  is  required 
to  'state  to  the  Jury  all  matters  of  law  which 
are  necessary  for  their  Information  In  giv- 
ing their  verdict.  Aside  from  such  matters,  I 
many  others  may  appear  in  the  trial  of  a  ! 
criminal  case  of  great  importance  to  the  | 
defendant,  but  not  of  a  character  Imperative-  | 
ly  demanding  exposition  in  order  to  afford 
opportunity  for  the  return  of  a  Just  verdict. 
The  Instructions  contemplated  by  the  stat- 
ute are  those  which  are  indispensable.  Those 
of  the  other  class  are  monitory  only,  and,  al- 
though a- refusal  to  comply  with  a  season- 
able request  that  they  be  given  Is  error,  the 
law  cannot  say  that  a  verdict  reached  with- 
out their  guidance,  when  no  request  Is  made, 
is  necessarily  vitiated.  The  peculiar  phrase- 
ology of  the  statutes  relating  to  the  privilege 
of  the  accused  to  waive  bis  right  to  become 
a  witness  in  bis  own  behalf,  and  of  the 
statute  relating  to  the  duty  of  the  court 
in  charging  the  Jury,  Indicates  that  Instruc- 
tions upon  the  subject  should  he  assigned 
to  the  cautionary  class.  It  cannot  be  pre- 
sumed that  the  jury  will  certainly  go  outside 
the  evidence  introduced  for  the  purpose  of 
determining  guilt  The  prosecuting  attorney 
may  not  refer  to  the  defendant's  failure  to 
testify  at  ail,  and  the  court  itself  may  not 
consider  that  fact  Hence  it  is  reasonable 
to  conclude  that  all  reference  to  the  matter 
may  properly  be  omitted  unless  the  accused 
shall  otherwise  desire.  The  weight  of  au- 
thority seems  to  favor  this  view.  11  Bncycl. 
PI.  ft  Pr.  350. 

The  questions  raised  by  such  other  of  the 
assignments  of  error  as  might  require  con- 
slderatlon  bave  been  determined  adversely 
to  appellant  by  previous  decisions  of  this 
court,  and  the  Judgment  of  the  district  court 
ia  affirmed.   AU  tbe  Jnsticea  concnrrlng. 


BOWERS  V.  BOWERS. 
(Snpreme  Conrt  of  Eansas.    Nov.  5,  1904.) 

DIVOBCB— nSUUBBBB  TO  BVIDBROE— ■DXTTSIOn  QV 

PHOPEBTT. 

1.  Where,  in  an  action  for  divorce  and  for  a 
divisioa  of  property,  a  demurrer  to  plaintiff's 
evidence  was  interposed  on  the  ground  that  the 
evidence  introduced  proved  no  cause  of  action 
In  favor  of  plaintifF  and  against  defendant,  held 
not  error  for  tbe  court  to  sustain  the  demurrer 
to  plaintiff's  claim  for  divorce,  and  retain  the 
case  for  further  hearing  upon  tbe  matter  of  a 
division  of  tbe  property. 

2.  In  an  action  for  divorce  and  for  a  division 
of  property,  where  a  divorce  is  refused,  the 
court  is  authorized,  under  section  513U  of  tbe 


General  Statutes  of  IDOl,  to  make  meb  order 
as  may  be  proper  for  the  ctmtrol  and  equitable 
division  of  the  property  of  the  parties,  or  tbe 
property  of  eltber  of  them. 
(Syllaboa  by  the  Goort) 

Error  from  District  Oonrt,  Pottawatomie 
Gounl7 ;  Robert  0.  Helzer,  Sndgs. 

Action  by  BfatUda  Bowos  ^Inst  Wtiliam 
Howard  Bowers.  Judgment  for  plalntUt, 
and  defendant  brings  error.  Affirmed. 

John  B.  Hessin,  for  plaintiff  In  error.  Al- 
vln  B.  Springer,  for  defendant  in  error. 

ATKINSON,  J,  This  is  an  action  brought 
by  Matilda  Bowers  in  the  district  court  of 
Pottawatomie  county  against  her  husband, 
William  Howard  Bowers,  for  a  divorce  and 
a  division  of  property.  When  plaintiff  rest- 
ed her  case,  a  demurrer  was  Interposed  on 
the  ground  that  the  evidence  introduced 
proved  no  cause  of  action  In, favor  of  plain- 
tiff and  against  defendant  The  court  sus- 
tained tbe  demurrra  as  against  plaintiffs 
claim  for  a  divorce.  Subsequently  tbe  court 
heard  further  testimony,  and  entered  Judg- 
ment making  an  equal  division  between  the 
parties  of  a  240-acre  tract  of  land  owned  by 
defendant.  Defendant  complains  of  the  pro- 
ceedings of  tbe  trial  court  subsequent  to  sus- 
taining tbe  demurrer,  and  asks  a  reversal  of 
the  Judgment 

It  is  urged  by  defendant  that  the  proceed- 
ings of  tbe.court  in  taking  testimony  in  the 
matter  of  a  division  of  property  after  Iiavlng 
sustained  a  demurrer  to  the  evidence  was 
unauthorized ;  that  the  court  had  lost  juris- 
diction to  proceed  with  a  further  hearing  of 
tbe  case.  It  Is  further  urged  by  defendant 
that,  whether  the  allowance  to  plaintiff  be 
designated  alimony  or  a  division  of  property. 
It  was  error  to  have  granted  it ;  that  since 
by  statute  (section  6144,  Gen.  St  1001)  tbe 
grounds  for  which  alimony  may  be  awarded 
are  the  same  as  the  grounds  for  which  the 
court  may  grant  a  divorce,  the  decision  of 
the  court  in  sustaining  the  demurrer  to  plain- 
tiff's evidence  constituted  a  finding  by  the 
court  that  no  grounds  had  been  proven  for 
which  alimony  could  be  awarded  plaintiff. 
It  Is  also  urged  by  defendant  that  the  stat- 
ute contemplates  a  division  of  property  only 
when  both  plaintiff  and  defendant  are  in 
equal  wrong,  and  a  divorce  for  that  reason 
is  refused,  and  that  the  testimony  of  defend- 
ant not  having  been  beard,  the  court  could 
not  find  that  defendant  was  In  the  wrong. 

The  petition  of  plaintiff  contained  two 
causes  of  action ;  one  charging  gross  neglect 
of  duty,  and  one  charging  extreme  cruelty. 
No  claim  was  therein  made  for  permanent 
alimony.  There  was,  however,  an  averment 
that  plaintiff  was  entitled  to  an  equal  divi- 
sion of  defendant's  property.  A  request  for 
an  equal  division  of  the  property  of  defend- 
ant is  found  In  the  prayer  for  relief.  De- 
fendant asked  no  affirmative  relief.  Id  his 
answer,  defendant  denied  that  he  had  l>een 
guilty  of  neglect  of  duty  or  extreme  cruelty. 
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as  cbarged  by  plaintiff;  arerred  that  prior 
to  the  commeneemeDt  of  uie  actlOD  there 
bad  been  a  dlrUdon  of  the  property ;  alleged 
numerooa  ebortoominga  on  the  part  of  plain- 
tiff: bnt  averred  his  wiiUngneH  to  support 
and  maintain  plaintiff  In  such  comfort  aa 
her  health  ^manded. 

Upon  the  trial  it  waa  admitted  that  the 
propwty,  aaide  from  the  240-acre  tract,  had 
been  prior  to  the  commencement  ttf  the  ac- 
tion divided  between  plaintiff  and  defendant 
The  tract  in  controversy  was  the  joint  ac- 
onmulatfon  of  plaintiff  and  defendant  since 
their  marriage. 

An  oxamlnatlim  of  the  record  discloses  ttiat 
the  court,  upon  anstainlng  the  demmrer  to 
plainUff'a  evidence,  sustained  the  same  only 
upon  tiie  matter  of  granting  a  divorce,  and 
retained  the  case  for  further  bearing  upon 
the  qnestlon  of  a  division  of  the  property. 
Upon  lite  matter  of  a  fnrther  bearing,  the 
Journal  entry  reads:  "And  thorenpon,  for 
the  purpose  of  considering  the  evidence  al- 
ready introduced,  and  the  admlstions  made 
by  the  partl«  in  reference  to  the  property  of 
the  parties,  and  also  such  other  evidence  as 
tlie  parties  might  produce  to  the  court,  the 
court  adjourned  the  further  hearing  of  said 
cause  until  September  16,  1002."  Subse- 
quently a  farther  hearing  of  the  case  wu 
bad,  at  which  hearing  defendant  appeared 
wltb  counsel  and  gave  testimony,  and  addi- 
tional testimony  was  offered  by  plaintiff. 
At  the  conclusl<m  of  the  trial  the  court  en- 
tered Judgment  for  an  equal  division  of  the 
240-acre  tract  between  plaintiff  and  defend- 
ant, and  appointed  commtaalmors  to  make 
the  division  the  same  as  in  an  action  of  par- 
tition. 

As  has  been  observed,  the  petition  involv- 
ed an  application  for  divorce,  and  in  addi- 
tion thereto  an  application  for  a  division  of 
defendant's  property.  The  demurrer  to  plain- 
tiff's evidence  raised  the  question  of  the  suf- 
ficiency of  the  evidence  to  grant  the  relief 
ad^ed  for  by  plaintiff  In  her  petition.  While 
it  was  the  duty  of  the  court  to  apply  the 
challenge  of  the  snflSciency  of  the  evidence 
to  both  of  plaintUfs  claims,  it  .was  within 
the  province  of  the  court  to  apidy  it  to  each 
claim  separately.  If,  under  the  statute,  plain- 
tiff was  entitled  to  claim  a  division  of  de> 
fendanfs  pn^)erty.  So  much  of  section  fi136 
of  the  General  Statutes  of  1901  as  provides 
for  a  division  of  property  reads:  "When  the 
parties  appear  to  be  in  equal  wrong,  the 
court  may  in  Its  discretion  refuse  to  grant 
a  divorce,  and  In  any  such  case,  or  in  any 
oQier  case  where  a  divorce  Is  refused,  the 
court  may  for  good  cause  shown  make  such 
order  as  may  be  proper  for  the  custody, 
maintenance  and  education  of  the  children, 
and  for  the  control  and  equitable  division 
and  disposition  of  the  property  of  the  parties, 
or  of  either  of  them,  as  may  be  proper,  eq- 
uitable and  Just  •  •  It  Is  clear  that 
under  said  section  5136,  In  any  case  where  a 
divorce  Is  rtfused  the  court  is  authorized  to 


moke  such  order  as  would  be  proper  for  the 
control  and  equitable  division  of  the  property 
of  the  parties,  or  the  property  of  either  of 
them.  Nor  la  there  In  this  section  conflict 
with  the  provldons  of  section  5144  of  the 
statute,  providing  that  alimony  sliall  only  be 
awarded  for  the  same  causes  fmr  which  a 
divorce  may  be  granted.  In  enacting  the 
two  sections,  the  Legislature  undoubtedly 
had  In  view  the  distinction  recognised  be- 
tween alimony  and  an  equitable  division  of 
prbperty.  The  principal  distinction  appears 
to  be  that  alimony  baa  for  Its  basis  mainte- 
nance only,  while  a  division  of  property  has 
for  its  basis  the  giving  to  each  party  the 
portion  of  the  property  Justly  and  equitably 
due,  without  regard  neceasarily  to  the  neces- 
sities of  the  case.  The  record  does  not  con- 
tain the  testimony  produced  by  plaintiff  prior 
to  the  sustaining  of  the  demurrer  to  the  evi- 
dence, which,  from  the  record,  It  appears  the 
court  considered  in  making  a  division  of  the 
property.  We  cannot  therefore,  review  the 
testimony.  We  must  presume  that  the  testi- 
mony warranted  the  court  in  making  an 
equal  division  between  plaintiff  and  defend- 
ant of  the  240-aere  tract  of  land,  and  that 
the  court  did  not  abuse  its  discretionary 
imwers  in  doing  so. 

The  Judgment  of  the  district  court  wUl  be 
afflrmedw  All  the  Justices  concurring. 


KANSAS  OITT  NORTHWESTERN  R.  OO. 
V.  SOHWAKE. 

(Supreme  Court  of  Kansas.    Nov.  5,  1904.) 

SUINBKT  OOUAIN— DAHAOEB  TO  ABtnTINO 
OWKEB— AFPBOPBIATIOn  OT  AIXBT. 

1.  Where  a  railroad  company  appropriates  bd 
alley  in  a  city  for  the  purpose  of  laying  Its 
tracks,  and  makes  a  deep  excavation  therein 
dose  to  the  lot  line,  the  damage  recoverable  by 
an  abutting  owner  Is  restricted  to  the  special 
injury  sustained  by  him  by  reason  of  access  to 
and  egress  from  his  property  being  cut  off.  A 
landowner  does  not  suffer  damages  recoverable 
at  law  for  injury  to  lateral  support  of  his 
property  until  the  earth  is  so  much  disturbed 
that  it  slides  or  falls.  Tbe  actionable  wrong 
for  impairment  to  lateral  support  Is  not  the 
excavation,  but  the  act  of  allowing  the  owner's 
land  to  fall. 

Mason,  Atkinson,  and  Burch,  3J.,  dUssentlng. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Leavenworth 
County;  J.  H.  Glllpa trick.  Judge. 

Action  by  Ctiarles  Scbwake  against  the 
Kansas  City  Northwestern  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

Plaintiff  below  (defendant  In  error  here) 
Is  tbe  owner  of  six  lots  In  tbe  city  of  Leaven- 
worth, each  50  feet  in  width,  facing  on  Front 
street,  and  extending  back  and  abntting  on 
an  all^  In  tbe  rear.  Plaintiff  in  error  laid 
a  railway  track  In  the  alley.  Preparatory 
thereto  it  duj;  a  ditch  more  than  20  feet  in 
width  and  from  IS  to  20  feet  de^.  It  la 
alleged  in  the  petition  that  the  railroad  com- 
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paay  "appropriated  tiie  said  all^  for  the 
wbole  yriCfh  tbeieot  and  a  part  and  portion 
of  the  west  end  of  the  said  lots  of  the  said 
plaintiff,  as  aforesaid,  permanently  to  its 
own  ezclnsive  use,  and  obstmcling  the  same, 
and  raining  the  said  alley  for  public  nse, 
and  destroying  all  Ingress  and  egreas  thereto 
and  therefrom,  and  leaving  anch  ditch  or 
canal  in  such  shape  that  the  lateral  support 
to  the  plaintlfTs  lota  has  been  wholly  re- 
moved and  destroyed,  and  because  thereof 
nrach  of  the  plaintiff's  lots  along  such  canal 
from  time  to  time  has  slipped  and  fallen 
into  the  said  canal,  thereby  greatly  and  per- 
manently injuring  his  said  property."  It  must 
be  assumed  that  plaintiff  below  failed  to 
prove  that  the  railroad  company  eztoided 
the  excavation  outalde  the  alley  and  onto 
the  west  end  of  his  lota,  for  the  reaaon  tiiat 
the  damages  allowed  by  the  Jury,  indicated 
by  their  answers  to  special  questlona,  was 
for  loss  of  use  of  the  alley  and  for  the  im- 
pairment of  lateral  supports  to  the  lots.  In 
answer  to  particular  questions  of  fact  thp 
Jury  found  that  they  allowed  925  as  damages 
for  the  destruction  or  Impairmmt  of  the 
lateral  support  of  lot  1,  $76  for  lot  2,  f  126  for 
lot  S,  9150  for  lot  4.  $175  for  lot  5,  and  $200 
tor  lot  6.  The  jury  itemised  the  damages 
allowed  as  follows:  *^or  destruction  of  lat- 
eral support  of  lots  1,  2,  8,  4,  5,  and  6,  $T60, 
and  for  the  permanent  loss  of  use  of  all^ 
appurtenant  to  lots  2,  8,  4,  6,  and  6,  $200." 

The  following  question  and  answer  ap- 
pear in  the  recwd:  "(72)  If  you  find  a  gen- 
eral verdict  for  the  plaintiff,  state  bow  much. 
If  anything,  yon  allow  as  damages  because 
of  any  portion  of  lot  1  having  slipped  or 
fallen  Into  the  excavation  made  for  such 
railroad,  prior  to  the  commencement  of  this 
actitm.  Answer.  Xothlng."  The  same  re- 
sponse was  made  to  like  questions  respect- 
ing each  of  the  other  lots.  The  Jury  found 
specially  that  the  cohatmctlon  of  the  rail- 
road Interfered  with  Schwake's  usual  man- 
ner of  ingress  and  egress  to  and  from  his 
lots,  and  that  the  use  of  the  alley  which  he 
rightfully  enjoyed  was  destroyed.  The  gen- 
eral  market  value  of  the  six  lots  immediately 
prlOT  to  the  construction  of  the  railroad  was 
found  to  be  $^000;  Immediately  after,  $S,(^. 
^'he  total  difference  in  value  la  $950,  for 
which  amount  the  Jury  returned  a  verdict 
against  the  railroad  company.  • 

The  following  questions  were  asked  and 
answers  returned  by  the  Jury:  "(140)  If  you 
find  a  general  verdict  for  the  plaintiff,  state 
how  mu^  If  anything,  you  allow  as  dam- 
nges  fOr  the  future  cost  or  expense  of  con- 
structing a  stone  wall  along  the  lota  In  con- 
troversy. Ans.  Xo,  we  made  allowance  for 
that  in  damage  In  lateral  supiiort.  •  •  • 
(LOO)  If  you  find  a  general  verdict  for  the 
plaintiff,  then  state  whether,  In  arriving  at 
the  amount  of  such  verdict,  you  have  con- 
sidered any  loss  or  damage  which  plaintiff 
has  sustained,  or  may  In  the  future  sustain, 
after  the  time  of  the  constnictlon  of  the 


track  in  said  alley.  A.  Tea.  a«l)  If  the 
last  above  question  la  answered  'Yes,*  then 
state  what  anch  Items  consist  of?  A.  Tak- 
ing away  the  lateral  support  of  the  lots  and 
the  destruction  of  the  alley  and  Its  use." 
Defendant  below  filed  a  motion  asking  the 
court  to  set  aside  so  much  of  the  amount 
of  the  general  verdict  as  was  rendered  for 
deprivation  of  Uiteral  support  to  the  lots,  to 
wit,  $700.  It  also  filed  a  motion  for  a  new 
trial.  Both  motions  were  overruled,  and 
Judgment  for  $950  entered  on  the  verdict 

The  Instructiona  to  the  Jury  were  to  the 
effect  that  a  railroad  could  not  destroy  the 
alley  for  public  iwe.  and  that,  if  It  was  so 
destroyed,  the  plalntlfl  might  treat  the  act 
of  the  company  aa  a  permanent  appropria- 
tion of  the  alley  and  of  his  Interest  therein, 
and  recover  as.  damages  the  consequent  de- 
predatltm  in  tiie  value  of  the  lots,  and  In 
auch  caae  plaintiff  vroidd  be  entitled  to  the 
difference  between  the  market  value  of  Us 
proper^  immediately  before  the  alley  was 
appropriated  for  railroad  puipoeea  and  the 
market  value  immediately  after  such  ap- 
propriation; that  on  abutter  on  an  all^ 
In  a  dty  haa  the  right  of  Ingreaa  and  ^esa 
to  and  from  his  property,  of  which  rl^t  he 
cannot  be  deprived  by  any  person  or  cor^ 
pozatlon  appropriating  the  alley  to  his  or  Its 
own  private  use.  l^re  were'  no  Instructions 
which  authorised  the  Jury  to  consider  dam- 
ages arising  from  an  impairment  of  lateral 
support  to  the  lota. 

None  of  the  evidence  Is  preserved  in  the 
record.  The  railroad  company  asslgna  er^ 
ror  in  the  action  of  the  court  for  entering* 
Judgment  on  the  findings  for  the  amount  of 
$750  for  destruction  of  lateral  support  to 
the  Iota.  It  contends  that  Jndgment  conld 
go  against  It  for  $^  only,  the  amount  al- 
lowed by  the  Jury  for  the  permanent  loss 
of  the  use  of  tbe  alley. 

Waggener,  Doster  &  Orr,  for  plaintiff  In 
error.  Baker  ft  Baker,  for  defendant  In  er- 
ror, 

8UITH,  J.  After  stating  tbe  fftcta).  Hie 
esse  was  tried  and  proceeded  to  Judgment 
in  the  court  tielow  on  the  thewy  that  the 
obstruction  to  the  alley  was  a  permanent 
appropriation  of  It  by  the  rallnmd  company. 
Such  appropriation  Involved  the  weakening 
of  the  lateral  support  to  the  rear  end  of  the 
lota  abutting  on  the  alley  by  reason  of  an 
excavation  to  about  tbe  depth  of  18  feet, 
made  to  accommodate  the  railroad  track. 
KnterIng  into  the  verdict,  as  disclosed  1^  the 
findings  of  tbe  Jury,  was  the  element  of 
damages  caused  by*  the  impairment  to  the 
lateral  support  of  the  land  afforded  by  the 
soil  adjacent  thereto,  which  the  lots  natural- 
ly had  before  the  excavation  was  made.  An 
allowance  was  made  for  the  future  cost  of 
building  a  stone  wall  at  the  back  of  the 
lots.  The  Jury  awarded  no  damages  be- 
cause any  portion  of  the  lots  had  slipped  or 
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fallen  into  the  excavation.  It  Is  a  general 
nile,  to  which  we  hare  (otmd  no  exceptions, 
that  a  landowner  does  not  anffer  damages 
rocoTerable  at  law  for  injury  to  lateral  snp- 
port  of  his  property  nntl!  the  earth  is  so 
much  disturbed  that  it  slides  or  falls.  The 
principle  Is  well  stated  In  Scbulti  t.  Bower, 
67  Minn.  49S,  G9  N.  W.  631,  47  Am.  St  Rep. 
630,  632,  thus:  "Where  one,  by  digging  In 
his  own  land,  causes  the  adjoining  land  of 
another  to  fall,  the  actionable  wrong  is  luft 
the  excavation,  but  the.  act  of  allowing  the 
othei's  land  to  fall."  A  leading  case  on  the 
subject  wu  decided  In  tbe  House  Ixnr^ 
in  which  it  was  held  that  the  statute  of  lim- 
itations began  ta  run  on  an  action  for  dam- 
agea  based  on  impairment  of  lateral  support 
to  land,  not  from  ibe  time  of  excavation,  but 
from  the  actual  occurrence  of  the  mischief, 
which  In  that  case  was  the  snbsidoMe  of  tbe 
earth  by  tbe  working  of  a  mine  under  the 
plaintiff's  land.  Bactchouse  t.  Bonoml,  1 
Beat  A  Smith's  Rep.  97a  Counsel  In  the 
case  referred  to  argued  that  tiie  plaintifEB 
were  entitled  to  recoTer  pioQpectiTe  damages 
for  any  loss  which  they  could  hare  shown 
would  arise  or  mlfl^t  reasomibly  be  expect- 
ed to  arise  from  tbe  withdrawal  of  lateral 
support  It  was  decided  otherwise.  Tbe 
following  cases  were  In  point:  Williams  r. 
Kenney,  14  Barb.  eSB',  Ludlow  t.  The  Hud- 
son River  Railroad  Ga,  6  Lass.  128;  Smith 
V.  SeatUe.  18  Wash.  484,  SI  Pac.  1057,  68 
Am.  St  Rep.  910;  Fremont  B.  &  M.  Y.  R. 
Go.  T.  Harlin,  BO  Neb.  696,  70  N.  W.  263,  86 
L.  B.  A.  417,  61  Am.  St  Rep.  578;  Jones  on 
Easemaits,  |  BOO.  While  It  vras  competent 
for  plalntUf  below  to  prove  the  market  value 
of  the  lots  before  and  after  tbe  appropria- 
tion of  the  alley  to  show  the  extent  of  the 
damages  sustained  blm,  yet  such  dam- 
ages, under  the  uniform  decisions  of  this 
court  In  like  cases,  must  be  conflned  to  the 
diminnttott  In  value  occasioned  by  tbe  pe- 
culiar and  q^eclal  Injury  sustained  by  the 
lot  owner  by  reason  of  his  access  to  and 
egress  from  the  land  being  cut  off.  Decrease 
In  maAet  value,  occasioned  by  an  Injury 
apart  from  tbe  loss  of  use  of  the  alley,  can- 
not be  shown  by  bringing  Into  the  case  an 
element  of  damage  for  wbleh  no  action 
would  lie.  Tbe  cases  of  Leavenworth  N.  ft 
8.  By.  Oo.  V.  Ourtan,  51  Kan.  432,  88  Pac. 
297,  and  Central  B.  TJ.  P.  R.  Oo.  v.  Andrews, 
26  Kan.  702,  dted  by  counsel  for  defendant 
In  error,  do  not  sustain  their  views  on  the 
right  of  the  lot  owner  to  recover  for  Injury 
to  lateral  support 

Pl^tlff  in  error  aBks  that  the  Judgment 
of  the  court  below  be  modified  by  a  dlrectkni 
that  the  sum  allowed  fbr  damages  to  lateral 
support  be  eliminated  fA»m  It  A  review 
the  particular  queatlMis  of  fact  submitted  to 
the  Jury  and  their  answers  thereto  satis- 
flee  us  tiiat  tiiey  are  so  conflicting  that  no 
Judgment  tor  either  party  can  be  sustained. 
The  Jucy  found  that  the  difference  In  the 
maricet  value  of  the  lots  before  and  after 
78  P.— 38 


the  appropriation  was  tiiat  they  had 

depreciated  that  much.  On  this  finding  Judg- 
ment must  go  for  plaintiff  below,  and  such 
finding  seems  to  have  followed  a  proper  sub- 
mission of  the  case  to  the  Jury,  for  the 
court  did  not  instruct  that  damages  to  lateral 
support  might  be  recovered,  and,  In  the  ab- 
aeace  ot  evidence,  we  cannot  say  that  there 
was  any  proof  of  such  damage.  The  Jury  al- 
lowed  1750  for  damages  to  lateral  support 
This  conflicts  With  the  finding  as  to  market 
value  before  and  after  appropriation,  and  Is 
at  variance  with  the  theory  on  which  the 
case  was  seemingly  tried,  luasmudi  as  there 
was  nothing  in  tiie  InstructltHis  authorising 
a  recovery  fbr  damage  to  lateral  Support 
and  none  ot  the  evldmce  Is  before  us.  It 
may  be  said  that  the  Jury,  under  the  theory 
<ai  whldi  the  case  was  tried,  did  not  and 
could  not  consider  the  damage  to  lateral 
support  and  did  not  mean  that  they  bad 
when  they  answored  that  tbe  general  market 
value  of  the  lots  was  89>000  immediately 
beftHre  the  appropriation  and  $8,050  Immedi- 
ately afterwards.  Tbe  finding  tiiat  an  al- 
lowance of  9ViO  was  made  for  destruction  of 
lateral  sbpport  lH  In  direct  conflict  with  tbe 
fludings  respectiiv  market  value  when  we 
ctmslder  that  the  findings  as  to  value  were 
made  without  any  evidence  before  the  Jury 
regarding  the  question  of  damages  to  lateral 
support 

The  Judgment  of  the  court  below  will  be 
revwsed,  and  a  new  trial  granted. 

JOHNSTON,  G.  J.,  aud  OUNNINOHAM 
and  QREBNB,  JJ.,  concurring. 

MASON,  J.  (dissenting).  The  decision  of 
this  case  depends  upon  whether  the  act  ot 
defendant  In  unlawfully  depriving  plaintiff's 
land  of  its  lateral  support  Is  to  be  regarded 
as  a  permanent  tort — that  is,  one  the  inju- 
rious effects  of  which  will  continue  Indefinite 
ly — or  as  a  wrongful  act  which  is  not  a  tort 
in  itself  because  not  productive  of  an  injury, 
but  which  creates  a  condition  every  moment's 
continuance  of  which  is  a  new  wrong,  and.  If 
accompanied  by  any  Injury,  is  a  new  tort 
Sedgwick  on  Damages,  fiS  91-%,  924.  In  the 
former  case  action  may  be  brought  at  once 
for  the  recovery  of  all  damages,  present  and 
prospective;  In  the  latter  case,  under  tbe  au- 
thorities, no  action  can  be  brought  until 
;  there  Is  an  actual  disturbance  of  the  soil  of 
I  plalntUTa  land,  the  recovery  being  limited 
j  to  the  Injury  produced  by  such  disturbance, 
and  successive  actions  may  be  brought  when- 
ever new  disturbances  occur.  The  doctrine 
that  action  for  the  deprivation  of  lateral  or 
subjacent  support  cannot  be  brou^t  until 
there  is  an  actual  slipping  or  subsidence  of 
plaintiCTs  land  Is  of  modem  origin.  It  was 
first  declared  in  1861,  In  Backhouse  v.  Bono- 
ml, 8  H.  L.  0.  603  (dted  In  tbe  foregoing 
opinion),  which  practically  overruled  NIcklln 
V.  Williams,  10  Exch.  2B9.  It  may  be  said 
to  have  been  finally  established  in  England 
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in  Mitchell  t.  Darley  Uata  OoIUerr  Co.,  U  i 
Q.  B.  D.  125  aSMK  afflrmed  by  tbe  House  of 
Lords  on  Appeal,  11  App.  Cao.  127  (18S6), 
where  all  the  earlier  cases  were  exhaustive- 
Ij  reviewed;  one  being  expressly  overruled. 
In  the  flrst-camed  case  the  defendant,  in 
tbe  course  of  mining  operations,  made  a  sub- 
terranean ezcaTatlon,  which  some  years  lat- 
er caused  a  subsidence  of  plaintiff's  land. 
Plaintiff  knew  nothing  of  tbe  excavation  un- 
til tbe  subsidence.  When  be  brought  suit 
the  period  of  limitation  had  run  if  computed 
from  tbe  time  of  tbe  excavation,  but  not  if 
computed  from  tbe  time  of  the  subsidence. 
Tbe  tiuestlon  was  whether  action  was  barred 
by  limitation.  It  was  held,  in  order  to  save 
plaintiff  £rom  the  bar  of  tbe  statute,  that 
bis  cause  of  action  did  not  accrue  until  the 
subsidence  took  place.  This  conclusion  was 
approved  la  tbe  last-named  case,  where  it 
was  decided,  as  a  necessary  consequence 
that  under  similar  conditions  each  successive 
subsidence  gave  rise  to  a  new  cause  of  ac- 
tion. In  which  damages  could  be  recovered 
fior  additional  injuries  suffered  up  to  the  time 
of  its  commencement.  The  opinions  of  the 
various  Judges  participating  in  the  ded- 
alon  disclose  that  the  conclusion  was  eotrtrol- 
led  by  considerations  of  practical  expedlen- 
ey,  and  was  justlflcd  upon  tbe  theory  that 
tbe  mong  done  by  the  defendant  consisted 
not  In  the  mere  making  of  the  excavation, 
but  in  the  failure  to  repair  It  It  was  ar- 
gued that  it  would  be  difficult  or  imposaible 
to  determine  whether  a  snbterranean  ex- 
cavation would  ever  produce  a  surface  ef- 
fect, and,  if  so,  to  what  extent,  and  that  to 
bold  defendant  liable  for  all  future  damages 
that  would  naturally  result  from  iUs  act 
would  be  unjustly  to  cut  him  off  from  the 
right  to  reduce  bis  liability  by  filling  up  the 
excavation  or  otherwise  providing  suitable 
support  for  the  plaintiff's  property.  Brett, 
M.  B.,  said  (14  Q.  B.  D.  129,  134);  "In  1868, 
or  Immediately  afterwards,  they  [defendante] 
did  something  which  did  give  him  [plain* 
tK]  a  cause  of  action;  that  Is,  they  caused 
his  land  to  subside,  and  that  subsidence  caus- 
ed by  them  was  his  cause  of  action.  They 
caused  that  subsidence  by  mining,  and  by  not 
propping  so  as  to  prevent  the  plaintiff's  land 
subsiding  afterwards.  That  cause  of  action 
was  settled  between  them  when  they  repair- 
ed his  .houses.  But  now  they  have  done  him 
a  new  and  wholly  Independent  Injury.  Th^ 
have  caused  his  land  to  subside  again.  It  Is 
true  that  In  this  case  It  is  at  the  same 
spot  as  before,  but  It  might  have  been  a 
hundred  yards  off.  It  Is  a  new  subsidencft 
They  have  caused  that  subsidence  by  the  ex- 
cavation of  the  minerals  In  1868.  and  by 
not  having  fliled  up  that  excavation  before 
1882.  •  *  *  It  may  be  argued  that  the 
causa  causans  is  not  the  same.  The  caiua 
causaoB  of  the  first  is  the  excavation;  the 
causa  causans  of  the  second  Is,  as  a  matter 
of  fact  the  excavation  unremedied,  or  the 
combination  of  tbe  excavation  and  of  its  re- 


maining anremedlad."  Lord  Fitsgentld  said 

(11  App.  Cas.  151):  "There  was  a  complete 
cause  of  action  In  1868,  In  respect  of  which 
compensation  was  given,  but  there  was  a  lia- 
bility to  further  disturbance.  The  defend- 
ants permitted  the  state  of  things  to  con- 
tinue without  takii^  any  ste^e  to  prevent  the 
occurrence  of  any  future  Injury.  A  fresh 
subsidence  took  place,  causing  a  new  and  fur- 
ther disturbance  to  tbe  plaintiffs  enjoyment, 
which  gave  him  a  new  and  distinct  cause  of 
action.  If  this  view  Is  correct  then  It  fol- 
lows that  the  cause  of  action  now  insisted 
on  by  tbe  plaintiff  Is  not  the  same  cause  of 
action  as  that  of  1868,  but  Is  In  point  of  law, 
as  it  iB  physically,  a  new  and  Independent 
cause  of  action  arising  In  1882,  and  to  which 
the  defense  of  the  statute  of  llmltatlona  is 
not  applicable."  Bowen,  L.  J.,  said  (14  Q. 
B.  D.  iSS):  "It  seems  to  me  that  there 
has  really  been,  not  merely  an  original  ex- 
cavation or  act  done,  bnt  a  cantlnual  with- 
drawal of  support;  that  is  to  say,  not  merely 
an  original  act  tbe  resulta  of  which  remain, 
but  a  state  of  things  continued,  and  a  state 
of  things  continued  which  has  led  to  and 
caused  tbe  subsequent  damage.  It  seems  to 
me  thnt,  as  long  as  the  defendant  continued 
that  state  of  things,  and  damage  arose  from 
It,  it  is  only  right  to  treat  the  state  of 
things  as  running  from  the  time  the  damage 
was  caused,  because  It  Is  Impossible  to  Join 
the  damages  exclusively  to  the  original  act 
of  excavation,  and  to  dissever  or  dIsJolB 
them  from  the  continuance  of  the  state  of 
things  that  was  harmful  or  burtfuL  In  or- 
der to  make  that  good,  I  should  like  to 
refer  shortly  to  what  Cockbom,  C.  J.,  says, 
that  tbe  Inconvenience  of  holding  tbe  oppo- 
site is  enormous,  because,  if  tbe  original  act 
of  excavation  Is  treated  as  tliat  with  whlcb 
the  subsequent  damage  is  to  be  connected, 
a  man  will  not  be  at  liberty  to  correct  hla 
original  ulsefasance  if  he  chooses;  and  If 
the  damages  are  to  be  recovered  once  for  all, 
an  Injustice  will  be  done,  because  a  mao 
may  be  compelled  to  pay  for  coose^uenoas 
whlcb  It  Is  possible  for  him  at  any  moment 
to  obviate."  Under  the  authorities  referred 
to,  the  plaintiff  In  this  case  might  have  wait^ 
ed  until  there  had  been  some  slight  disturb- 
ance of  the  soil  of  bis  Land;  might  then  have 
sued  for  tbe  spedfic  damage  so  arl^ng.  Up- 
on tbe  occurrence  of  a  fiKiher  (Usturbaaoo 
be  might  bare  instituted  a  aecMid  suit  for 
additional  damages,  and  he  might  continue 
to  bring  a  new  snlt.  upon  each  fresh  dlstorb- 
ance,  so  long  as  the  defendant  suffers  the  ex- 
cavation it  has  made  to  remain,  vipoa  tbe 
principle  tbat  Uie  failure  to  repair  the  vrnmg 
is  an  essential  part  of  each  anccesslve  cause 
of  action.  But  this  is  not  Inconsistent  with 
the  right  of  plaintiff  to  malntaJka  tbe  pres- 
ent action.  If  it  be  asaunned,  .as  It  fairly 
may  be,  that  defendant  has  disavowed  all 
purpose  to  repair  its  wrong,  and  intends  to 
make  permanent  the  condition  It  has  created, 
then  it  hiis  no  standing  to  object  to  the  da- 
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znand  of  plalntUF  for  the  recovery  in  one  ac- 
tion of  all  the  damages  to  be  rastalned  by 
blm  as  the  natural  result  of  such  permanent 
condition.  Aa '  was  said  in  Central  B.  U. 
P.  R.  Co.  T.  Andrews,  26  Kan.  702,  710: 
"The  plaintiff  has  chosen  to  consider  the 
obstTtu:tlon  of  the  alley  aa  a  permanent  In- 
inry  to  hta  lots,  aa  a  q;naal  cMidemnatlon  and 
permanent  taMng  and  appropriatitm  of  a 
certain  tntereet  In  his  property;  and  he  can, 
therefore  recover  merely  for  the  consequeat 
depredattoo  In  value  of  his  property  by  rea- 
son of  stidi  permanent  Injury,  by  reason  of 
sQcb  permanent  taking  and  appropriation, 
by  EeasMi  of  such  quasi  condemnation.  He 
had  the  privilege  to  cooalder  the  obstmetlon 
of  the  alle?  as  only  a  temporary  Injury,  and 
tb  have  sued  for  any  spedal  or  temporary 
damage  wh^  might  have  ocemrred  at  any 
time  by  reason  of  the  obstruction."  And  In 
the  syllabos  to  Wichita  A  W.  B.  Co.  v. 
FechtaelmOT,  36  Kan.  45,  12  Pac.  362: 
"Where  a  railroad  conqiany  entwa  upon  land 
and  constructs  its  road  without  the  consent 
of  tbe  landowner,  and  without  making  com- 
pensation for  the  land  taken  and  Injured, 
the  owner  may  pursue  any  one  of  the  sev- 
eral appropriate  remedies,  and  may,  where 
the  road  is  In  Its  nature,  design,  and  use  of 
a  pctraanent  character,  elect  to  brtog  an 
action  l!>»r  a  permanent  appropriation  and  In- 
Jury."  The  doctrine  that  a  cause  of  action 
based  upon  the  removal  of  lateral  support 
does  not  arise  until  tb«c  has  been  a  flipping 
or  fallUv  of  plalotUTs  land  Is  justified  only 
by  reaaooing  that  the  act  complained  of  Is 
of  sncb  a  cbaractw  that  It  may  or  may  not 
prove  InJurlonB  In  fact;  that,  until  tbe 
sodl  iias  slipped  or  fallen  there  Is  no  actual 
Injury;  and  since,  until  that  time,  there  is 
always  a  chance  that  the  «EQavatlon  may  be 
repaired  before  any  sliding  or  falling  takes 
place.  It  may  happen  that  no  such  Injury  will 
ever  resiilt  But  when  it  Is  conceded  that 
the  excavation  will  never  be  repaired  the 
uncertainty  vanishes,  and  there  remains  no 
reaaiHi  why  the  plaintiff  should  not  be  per- 
mitted to  sue  at  once  for  the  recovery  of  any 
iUrrvafpa  that  he  may  be  able  to  prove  will 
seoasaarlly  result  from  the  peipetuatlan  of 
the  dunged  conditlen. 

Oonslderlng  as  pemkaoent  the  changed  coa- 
dltl(m  with  regard  to  lateral  support  created 
by  the  act  of  defendant,  from  the  moment 
It  was  established  the  plaintiff's  property 
may  have  been  by  reason  of  U  and  of  its  In- 
evitable consequences  worUi  something  less 
than  befor&  It  may  have  been  less  valuable 
for  use.  It  may  have  commanded  a  less 
price  upon  the  market  To  deny  this  Is  to 
declare  that  to  be  false  as  a  legal  propositlMi 
which  common  sense  recegnlzes  to  he  true 
as  a  matter  of  fact  Whether,  in  this  aspect 
of  the  matter,  the  property  Vas  rendered 
less  valuable,  was  a  question  of  fact  to  be  de- 
termined under  the  evidence.  In  the  absence 
of  the  testimony  It  cannot  be  said  as  a  mat- 
Ur  at  lav  that  this  could  not  have  been  the 


ease.   Our  Constitution  and  statutes  secare 

to  tbe  plaintiff  compensation  fbr  any  loss 
tiirough  such  impairment  of  value,  measured 
by  the  difference  between  tbe  value  ot  tbe 
land  immediately  before  and  immediately 
after  the  creation  of  the  new  eondltioB.  fite 
should  not  be  denied  reUef  because  of  a  rule 
tiie  reason  for  which  confines  Its  appUcatkn 
to  cases  where  he  who  baa  done  the  wrong 
may  seek  to  repair  it 

In  McCullDUgh  V.  St.  P.,  M.  A  M.  Ey.  Co., 
Ii2  Minn.  12,  5»  N.  W.  602,  It  Is  said  that,  to 
Justify  a  railroad  company  in  the  removal 
of  tbe  lateral  suppwt  to  tbe  soil  of  an  adja- 
cteat  owner.  It  must  show  a  right  to  do  so, 
acquired  either  by  purduae  or  condemnatlea. 
In  the  dftscuBsian  it  is  fuUy  recognized  that 
such  right  may  be  tbe  subject  of  apparogp^fia- 
tlon  by  eminent  domain.  If  tbe  defendant 
la  the  present  case  bad  sought  to  acquire  by 
condemnation  the  right  to  deprive  pJalntifl's 
land  of  Ha  lateral  support,  no  difficulty  would 
have  been  occasioned  by  the  rule  that  It  ils 
tbe  disturbance  of  a  n^gfabor's  aoll,  and  not 
tike  mere  removal  of  its  support  that  gives 
rise  to  a  cause  of  action.  Compensation 
would  have  been  assessed  onoe  for  all  for  all 
damages,  present  and  fotave.  10  A.  &  E. 
Bncyc.  of  L,  1178.  Tbe  same  method  ehouM 
prevail  here,  where  the  right  may  be  consid- 
ered as  appropriated  by  quasi  condemnation. 

I  am  antborteed  to  say  that  BUBCH.  J.. 
Joinfl  In  this  dissent 

ATKINSON,  J.  (dissenting).  I  eoncnr  fir* 
tbe  law  declared  in  tbe  st^Uabns  and  tbe  eoc- 
respondlng  portion  of  the  oidnlim,  bat  dis- 
sent frun  the  Judgment  of  reversal.  Tbe 
law,  as  declared,  limits  i^aintlff's  recoverr 
to  the  damage  be  sustained  In  being  cut  off 
of  access  to  and  egress  twm  his  lots,  and 
precludes  a  recovery  for  tmpelrmcnl  to  lat- 
eral snpport  until  the  disturbance  of  tbe  asll 
causes  it  to  dip  or  slide.  UntU  then  be  has 
sustained  no  actionable  damage.  In  this  I 
concur.  And  I  maintain  that  it  is  not  for  the 
adjohiing  lot  owner  to  qaestfon  whether  tiie 
excavation  was  rightful  or  wreagful,  so  Isop 
as  there  has  been  no  trespassIng^  upon  his 
premises.  Whether  rightful  or  wrongful,  he 
suffers  no  actionable  damage  imtll  there  has 
been  a  slipping  or  sUdlng  of  his.  soU  Into  tbe 
excavatloa 

The  case  Is  In  ttils  court  for  review  on  tbe 
findings  of  the  fiaj.  To  my  mind,  tbe  find- 
ing of  the  Jury  that  plaintiff's  damage  by- 
reason  of  being  cut  off  from  access  to  and 
egress  from  bis  premises  on  account  of  de- 
fendant's excavation  in  the  alley  was  $200 
should  control.  The  Judgment  fst  the  district 
conrt  should  be  modified,  and  a  Judgment  for 
plaintiff  ordered  In  the  sum  of  $20a  The 
Jndgmmt  is  reversed,  and  a  new  trial  order- 
ed, prindpally  because,  as  stated  in  the  opin- 
ion, the  Jury  also  found  the  dlflereoce  In  the 
value  of  the  premises  Immediately  befete- 
and  Immediately  after  tbe  excavation  to  have 
been  $990.  These  two  findings,  in  tbe  opl»- 
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fon  of  the  court,  are  viewed  as  Inconsistent 
In  the  opinion  It  Is  recognized  that  the  ques- 
tion of  damage  to  lateral  8iu>port  was  not 
properly  hefOre  the  Jnrj  as  an  element  of 
plalntUTs  recorery.  It  Is  also  recognised  and 
stated  that  "decrease  In  maiket  Talne.  oc- 
casloned  bjr  an  Injqry  apart  from  the  loss  of 
ose  of  the  alley,  cannot  be  shown  hy  bring- 
ing Into  the  case  an  elnoent  of  damage  for 
which  no  action  would  He."  The  Jury  fonnd 
tbere  bad  been  no  slipping  or  Calling  of  the 
earth  from  plalntUTs  lots  Into  the  excaTS* 
tlon,  but  did  And  freo  as  plaintiff's  damage 
for  loss  of  lateral  support  of  the  lots.  Since, 
under  the  law,  this  Item  ot  damage  was  not 
an  element  to  be  taken  Into  consldeiatloii,  as 
there  had  been  no  actionable  damage  to  the 
lateral  support,  and  since  the  question  was 
not  proper^  before  the  Jury,  this  finding  of 
damage  for  lateral  support  should  recdve  no 
consideration.  The  elimination  of  tbls  de- 
ment ol  damage  firom  consideration  win  de> 
duct  $750  from  $9S0,  the  amount  found 
the  jury  to  be  tbs  tUfleruice  in  tiie  market 
value  of  the  premises  immediately  before 
and  Immediately  after  the  excavation  of  the 
alley,  and  will  leave  9200,  the  amount  the 
Jury  found  plaintiff  had  been  damaged  in  be> 
ing  cut  off  from  the  use  of  the  alley.  Bo, 
also,  this  finding  of  $760  deducted  from  the 
verdict  of  $990  will  leave  $200,  the  amount 
the  Jury  found  as  plaintiff's  damage  for  being 
cut  oB  from  the  use  of  the  alley.  There  Is 
tiius  shown  to  be  constetency  In  tiie  findings 
of  the  Jury. 

As  has  been  observed,  to  eHmbiate  any 
apparent  biconslstency  in  the  findings  at  the 
Jury  it  Is  only  necessary  to  tiimlnate  from 
consideration  the  finding  of  damage  tat  lat- 
eral support,  an  element  of  damage  recog- 
nized as  not  having  been  properly  submitted 
to  title  Jury.  Ttila  finding  of  $200  as  damage 
to  plaintiff  from  being  cut  off  from  the  use 
<tf  the  alley  Is  the  Jury's  measure  of  damage 
on  the  only  element  ot  damage  proiwrly  sub- 
mitted. This  finding  of  the  Jmy  should 
stand,  and  should  constitute  the  basis  of 
plaintiff's  Judgment 


8HANLINH  T.  WILTSIB  et  al. 
(Supreme  Court  of  Kansas.    Nov.  5,  1904.) 

B0UNDABIB8  —  rSTABUSHMENT— CONCLUBIVa- 
NESS— SUBVET— APPEAL— SIOHWATS  —  OEDI- 
CATIOH— ESTABLISnHENT  — '  AnVBBSS  POSSES- 
SION. 

1.  One  who  Joined  in  an  applicati<m  tor  a 
■urvev  for  the  establishment  oi  the  comers  or 
boundaries  of  his  land,  under  sectiona  183&- 
1S3S,  Gen.  St.  1880  (replaced  by  aecUons  1818, 
1S20,  1822,  Cren.  St  1901),  who  was  present 
when  his  land  was  surveyed,  and  who  omitted  to 
appeal  from  the  report  of  the  survey,  is  con- 
cluded by  It,  notwithstanding  that  no  notice  of 
the  survey  was  served  apon  him. 

2.  Where  the  report  of  the  survey  of  a  con- 
maslonal  township  shows  that  It  was  begun 
ifmr  13th  and  completed  July  80th,  one  who 

to  challenge  the  result  is  not  relieved 
-  necessity  of  appealing  from  the  report 


within  SO  days  of  the  thne  It  b  filed  by  the 
(act  that  no  adjournments  are  shown  by  the 
repcn-t  when  there  is  nothing  to  indicate  that 
the  surveying  operations  were  not  continuous 
between  the  dates  named.  In  such  case  it  will 
be  presumed  that  no  adJooniments  were  had 
except  those  from  one  day  to  the  next,  and 
these  need  not  be  noted  In  the  report 

8.  Where  residents  alous  a  section  line  mark 
out  a  road  following  such  line  as  then  under- 
stood to  be  located,  and  sodi  road  is  gensrally 
traveled  and  Is  Improved  and  put  In  repair  by 
the  township  ofiteers.  radi  acts  will  not  be  Inter- 
preted as  a  dedication  and  acceptance  tx  high- 
way purposes  of  the  strip  of  land  actually  mark- 
ed out,  used,  and  worked,  where  it  is  found 
that  it  in  fact  departs  from  the  true  position 
of  the  flection  line. 

4.  Where  a  legal  hi^rhway  b  duly  establbhed 
by  order  of  the  county  board  along  a  section 
line,  but  the  road  actually  traveled  tfaronsfa 
miaapprehension  departs  somewhat  from  the 
true  line  at  one  place,  such  conditions,  for  how- 
ever long  continued  will  not  operate  to  affect 
an  abandonment  of  the  public  easement  over 
the  true  course,  or  to  create  by  prescription  or 
limitation  a  right  ot  way  over  ue  tract  actually 
used  for  travel 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pratt  County; 
P.  B.  Olllett.  Judge. 

Action  by  John  W.  Shanllne  against  James 
Wlltsle  and  others.  Judgment  tor  d^end- 
ants,  and  plaintiff  brings  wror.  Afflrmed. 

Ghas.  H.  Apt  and  B.  D.  Crawford,  for 
plaintiff  In  error.  Wm.  Barrett  and  B.  F. 
Crick,  for  defendants  In  error. 

MASON,  J.  In  1888  a  petltiott  was  pre- 
sented to  ftm  commissioners  of  Pratt  coun- 
ty asking  the  establishment  of  a  public  road 
running  eut  and  west  along  a  section  Une 
for  a  distant  of  10  miles.  Conditions  exist- 
ed which,  under  the  statute  authorized  tiie 
commissioners  to  dispense  with  a  survey  and 
with  the  a^lntment  of  viewers,  and  they 
did  so,  and  made  an  order  for  the  opening 
of  sudi  road.  The  land  on  each  side  of  this 
sectim  Une  was  unoeciQled  government  land 
prior  to  1877.  In  that  year  and  in  1878  it  was 
settled  upon  by  claimants  under  tho  United 
States  homesteaA  law,  who  made  final  proof 
and  became  entitled  to  patents  In  1883  or 
1884.  In  1878,  or  shortly  thereafter,  the  set- 
tlers set  out  rows  of  trees  and  hedges  about 
80  feet  on  each  side  of  Ibe  section  line,  be- 
ing governed  by  tbe  location  of  the  comers 
as  fixed  by  tbe  government  surveyors,  and 
the  roadway  so  marked  out  became  a  trav- 
eled thoroughfare  la  general  use.  From  tbe 
time  of  the  order  establishing  a  legal  road 
the  strip  of  land  lying  between  such  hedge- 
rows continued  to  be  used  by  the  public  as 
a  road,  and  was  Improved  and  kept  In  re- 
pair for  sucSi  use  by  the  road  overseers. 
Some  work  of  the  Und  bad  been  done  by  tbe 
township  officers  before  tbe  order  was  made. 
In  1889,  under  the  provisions  ot  sections 
1836,  1837,  and  1838  of  the  General  Statutes 
of  1880  (now  replaced  by  sections  1818,  1820, 
and  1822  of  the  General  Statutes  of  1901), 
the  county  surveyor  made  a  survey  of  the 
congressional  township  In  which  the  great- 
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er  part  of  tbe  road  lay.  In  the  course  of 
wbich  he  located  a  certain  section  coiner 
ta  tmii  section  line  07  feet  nortb  of  the  mid- 
dle of  the  road  as  tben  used.  No  attempt 
was  made  to  change  the  location  of  the 
traveled  way  until  In  May,  1901,  the  road 
overseer  undertook  to  make  It  conform  to  the 
results  of  such  survey — that  Is  to  say,  to 
move  It  67  feet  to  the  north  at  the  place  of 
such  changed  section  comer — hy  closing  the 
Did  track  and  opening  a  new  one  to  traTel. 
Plaintiff,  being  the  owner  of  the  land  lying 
Qorth  of  tbe  section  line  at  this  place,  brought 
suit  against  the  road  overseer  to  prevent 
such  action,  joining  as  defendants  the  own- 
ers of  the  land  lying  south  of  his.  He  was 
denied  relief,  and  brings  this  proceeding  to 
review  the  judgment  agatost  him.  The  trial 
court  made  detailed  and  explicit  findings, 
covering  every  phase  of  the  controversy,  and 
the  only  serious  question  presented  Is  wheth- 
er there  was  error  in  the  application  of  the 
law  to  them.  They  Include  the  facts  already  ^ 
stated  and  others,  which,  so  far  as  necessary,  j 
will  be  Indicated  In  tbe  course  of  the  discus-  i 
bIod.  I 

The  notice  of  the  survey  required  by  stat-  j 
ute  was  not  given  to  plaintiff.  There  was  a  , 
similar  omission  as  to  several  other  residents,  ; 
and  tbe  published  notice  to  nonresidents  was  { 
defective.  The  plaintiff  claims  that  by  rea-  j 
son  of  these  defecte  the  survey  does  not  bind  j 
him.  As  he  was  one  of  the  signers  of  tbe  i 
application  for  the  survey,  and  was  present  I 
when  his  lauds  were  surveyed,  tbe  lack  of  \ 
a  formal  notice  to  him  was  not  material,  j 
He  cannot  complain  of  the  failure  to  give  [ 
notice  to  others,  and  by  neglecting  to  appeal  j 
he  l(»t  tbe  rigbt  to  question  tbe  result  Close  i 
r.  Huntington.  66  Kan.  354,  71  Pac  812;  | 
Neary  v.  Jones  (Iowa)  50  N.  W.  9TC;  John- 
son T.  Norton,  3  B.  Mon.  429. 

A  further  objection  Is  made  that,  as  the 
survey  was  began  May  13th  and  completed  I 
July  30th,  the  record  not  showing  any  ad-  | 
Joumments,  plaintiff  had  no  means  of  know-  ; 
lug  when  tbe  report  would  be  filed,  and  tbe 
80  days  for  taking  an  appeal  would  begin  to 
run,  and  that  therefore,  within  the  authority 
of  Schwab  v.  Stoneback,  49  Kan.  607,  81 
Pac.  142,  he  was  not  required  to  appeal  In  | 
order  to  challenge  the  surveyor's  findings.  ; 
In  that  case  the  surveyor  was  shown  to  have 
worked  for  two  days,  and  then,  without  an 
adjournment  for  any  definite  time,  to  have 
ceased  operations  for  more  than  two  months, 
and  then  to  have  finished  the  survey  and  filed 
his  report.    It  was  held  that  the  surrey  was 
not  binding  upon  one  who  had  no  notice  of 
the  time  of  its  conclusion.   But  here  there  is 
no  showing  that  there  was  any  interruption 
of  the  work  whatever,  and  the  presumption 
Is  that  It  was  continuous,  with  no  adjourn- 
ments except  those  from  one  day  to  tbe  next 
4nd  no  notice  of  these  Is  required,  nor  need 
they  be  referred  to  in  tbe  report 

It  appears  from  the  findings  of  the  court 
that  the  middle  of  the  traveled  road  la  tact 


coincided  with  the  true  section  line  as  eB< 
tabllsbed  and  marked  at  the  time  of  the  gov- 
ernment survey,  and  that  the  surveyor  made 
a  mistake  when  be  fixed  the  section  comer 
57  feet  north  of  It  But  this  determination  la 
not  subject  to  review  in  the  courts  by  an  In- 
dependent action,  and,  not  having  been  ap- 
pealed from,  is  cou'cluaive  upon  the  plaintiff, 
and  must  be  accepted  as  correct  for  tbe  pur- 
poses of  this  case.  The  question,  therefore, 
arises  whether  tbe  road  marked  out  by  the 
hedgerows  and  actually  used  for  general 
travel,  although  departing  from  tbe  section 
line  at  the  place  under  coi^d^atlon,  became 
a  public  highway  by  prescription  or  dedica- 
tion. If  BO,  It  doubtless  follows  that  the 
right  to  open  a  road  along  tbe  tme  section 
line  under  tbe  order  made  by  the  county 
board  was  lost  by  Its  remaining  unopened 
for  seven  years.  Section  6058,  Oen.  St  1901. 
In  order  for  a  public  road  to  be  created  by 
prescription  or  limitation.  Its  use  by  the  pub- 
lic must  be  adverse.  Smith  v.  Smith,  34  Kan. 
385,  8  Pac.  385;  State  v.  Hom,  35  Kan.  717, 
12  Pac.  148;  District  of  Columbia  v.  Robin- 
son, 180  U.  8.  92,  21  Sup.  Ot  283.  45  L.  Sd. 
440;  O'ConneU  v.  R  R.  Co.  (111.)  56  N.  B. 
355;  Elliott  on  Koads  and  Highways,  {  175. 
As  between  the  respective  owners  of  adjoin- 
ing lands  a  physical  possession  held  by  one 
of  them  of  a  part  of  his  neighbor's  ground, 
taken  and  held  through  a  misapprehension 
as  to  the  location  of  tbe  boundary  line,  la  not 
adverse,  and,  however  long  continued,  will 
not  ripen  into  a  title,  or  set  the  statute  of 
limitations  in  (^ration,  for  the  reason  that 
there  is  no  Intention  on  the  part  of  the  occu- 
pant to  exercise,  or  on  the  part  of  tbe  owner 
to  suffer,  any  dominion  beyond  the  true  line, 
wherever  It  may  be.  Winn  v.  Abeles,  35 
Kan.  85,  10  Pac.  443,  57  Am.  Rep.  188;  1 
Cyc.  1036,  1087.  The  same  principle  applies 
with  equal  force  here.  Obviously,  prior  to 
the  action  of  the  county  board  tbe  road  was 
marked  out  and  used  with  reference  to  the 
supposed  position  of  the  section  line.  After 
that  time  tbe  use  was  continued  In  the  belief 
that  it  was  In  conformity  with  the  order 
made.  It  fcdlows  that  the  public  and  the 
adjoining  owners  alike  intended  that  travel 
should  be,  and  supposed  that  It  in  fact  was, 
confined  to  a  strip  of  land  following  the  sec- 
tion line.  No  purpose  can  be  attributed  on 
tbe  one  hand  to  assert  or  on  the  other  to  ad- 
mit a  right  to  use  as  a  highway  any  ground 
except  such  a  strip.  The  inadvertent  use  of 
any  other  did  not  conatltote  an  adverse  oc- 
cupancy, and  could  not  afford  a  basis  for  the 
establishment  of  a  way  by  prescription  or 
limitation.  Tbe  principle  applies  equally 
well  to  tbe  matter  of  dedication.  Dedication 
can  be  accomplished  only  through  the  mani- 
festation of  an  intent  to  dedicate.  State  v. 
Adklns,  42  Kan.  203,  21  Pac.  1069.  And  here 
no  purpose  was  exhibited  on  the  part  of  tbe 
owners  to  give  as  a  highway,  or  on  the  part 
of  the  public  ofiScers  to  accept  as  such,  any 
land  except  a  strip  bisected  by  the  section 
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Itne.  Tbom  Tlews  find  lupport  In  the  follow- 
ing declBloQs:  atlckel  t.  Stoddard,  28  Kan. 
715;  WIlMB     Janea,  28  Kan.  233  ;  Webb  r. 
Butler  Co..  62  Kan.  S75,  S4  Pac.  978;  State 
V.  Aucbard  (Mont)  66  Pbc.  261;  Ptlisbnrj  v. 
Brown,  82  Me.  450,  19  Atl.  8d8,  9  L.  B.  A.  94; 
Konkel  T.  Town  of  P«lla  (Wli.)  99  N.  W.  458; 
State  V.  Welpton,  84  Iowa,  144;   Btate  t. 
SchUb,  47  Iowa,  Oil;  BoUcm  v.  McShane.  79 
lowo,  26.  44  N.  W.  211;   HamUton  Co.  t. 
Oarrett.  62  Tex.  002;  Dowdle  t.  Comae^  9 
S.  D.  126.  68  N.  W.  194.  Tbe  third  paragraph 
of  tbe  reporter's  beadnote  in  Konkel  v.  Town 
of  Pdla,  supra,  fairly  IwUcates  tbe  scope  of 
tbe  deolalon.   It  reads:  '*\v  here  an  attempt 
was  made  to  lay  ont  a  road  along  a  section 
line,  ttaT«l  for  tbe  period  of  20  yean  a  Ut- 
tte  to  one  side  of  tbe  road  did  not  operate  as 
on  abandonment  of  a  road  as  laid  out,  and 
an  acquisition  by  prescription  of  a  road  of 
tbe  same  width,  with  the  uanaUy  tnTelod 
track  mz  Its  center."   In  State  t.  Welpton, 
snpra,  tbe  lecood  paragraph  of  the  syllabus 
reads:  "Where  a  highway  la  cstabllirtied  up* 
on  a  certain  line,  tbe  law  tMll  not  presume  a 
grant  or  prescription  of  land  outside  ot  such 
line  because  of  the  public  use  thereof,  grow- 
ing out  of  a  Blight  and  mistaken  varlajace  be* 
tween  such  use  and  the  true  line."  In  Ham- 
ilton Co.  T.  Gtarrett,  supra,  the  ninth  para- 
graph of  the  syllabus  reads:  "Where  tbe  use 
of  land  for  a  highway  Is  supposed  to  am- 
totm  to  the  highway  as  laid  out,  but  In  fact 
Tories  from  it,  tbe  public  do  not  acquire  a 
right  to  tbe  strip  actually  used,  In  virtue  of 
an  adverse  poastesalon.  because  the  posses- 
eton  does  not  corraspond  with  the  claim  of 
right;  Bor  in  virtue  of  dedication,  because 
there  was  never  an  Intent  by  the  owner  of 
the  land  to  dedicate  the  strip  used."  In 
Dowdle  V.  Gomue.  snpra,  the  third  paragraph  | 
of  the  ^llabuB  reads:  "Where  a  section  line  * 
road  has  been  established  along  a  oootrth 
verted  line;  but  substantially  on  the  section  ' 
line.  It  foUowa  and  Is  located  on  tbe  true  ! 
section  line,  whenever  that  Is  Anally  dete^  . 
mined."    True,  it  baa  been  held,  in  effect.  ' 
that  where  a  traveled  road  departs  fretn  the  | 
true  line  along  which  it  baa  been  ordered  to  I 
be  opened,  tts  use  for  the  period  of  Umtta-  | 
tlon  wUl  make  a  public  highway  of  tbe  strip  | 
fio  used.   See  Pattwson  v.  Munyan  (Cal.)  29  i 
Pac.  350;   binders  v.  Town  at  Whltefleld 
<IU.)  39  N.  B.  656  (practically  ovemiling  Man- 
rooe  V.  Parker.  90  lU.  581);   Lnnasters  t. 
State.  10  Ind.  S91 ;  Strong  v.  Makeever  (Ind. 
Sup.)  1  N.  B.  502;  Bales  t.  Pldgeon  (Ind. 
Sap.)  29  N.  B.  ai;  Taylor  t.  BaUey,  Wright 
^Obio)  646;  Com.  v.  PhU.  R.,  a  &  L  G&  <Pa.) 
SO  Atl.  .'iSO:   Com.  v.  Dickea  (Pa.)  22  AtL 
l(Ht3:  Ilanooi^  v.  Bofousb  of  Wyoming  (Pa.) 
34  AtL  88.    It  may  be  that  some  of  these 
cases  turn  upon  atetutes  w  qtedal  drcum-  , 
stnui?es  distinguishing  them  from  the  one  at  , 
bar.  So  far  aa  their  ooacloaiaDs  conflict  with  , 
tbe  views  already  wpreeaed.  we  must  believe  , 
that  thsy  wm  reached  without  giving  euffi-  : 
vlent  valct>t  t»  tb»  «SBBblerations  auggesteiL  ] 


A*  eotiirely  different  qnestton  Is  presented 
where  the  general  travel  departs  from  tbe 
true  course  of  a  lald-out  road,  not  by  reason, 
of  a  mistake  as  to  its  location,  but  in  conse- 
quence of  a  deliberate  purpose  to  choose  a 
dlflereot  route.  In  sn^  cases  a  design  is 
manifested  to  substitute  one  route  for  anoth- 
er, to  wbldi  effect  may  be  given  consistently 
with  tbe  principle  stated.  See  anll<A:  v.  Grocai- 
Jyke.  88  M.  J.  Law  (9  Vroom)  114;  Almy  v. 
Chureh  (R.  I.)  26  Atl.  58;  Wakeman  v.  WUbur 
(N.  T.)  42  N.  E.  341  Shaffer  v.  Weetdi,  34 
Kan.  SOG,  9  Pac.  202.  U  also  in  harmony  with 
this  principle.  There  tbe  viewers  gave  ta  a 
road,  a  definite  locatiim,  determined  not  by 
any  surveyor's  line,  but  by  ^e  surface  cbar^ 
acter  of  the  district  traversed.  The  road 
overseer  opened  It.  and  the  public  used  It  In 
accordance  with  such  location.  It  was  found 
that  the  surveyor's  map  and  field  notes  did 
not  accurately  correspond  with  the  position 
of  tbs  road  as  marked  out  by  the  viewers. 
Under  these  circumstances  It  was  held  that 
tbe  load  should  not  lie  changed  to  the  posi- 
tion indicated  by  the  snrveyw's  record,  that 
this  was  merely  so  much  evidence  as  to 
where  the  location  was  in  fact  made,  and 
that  this  evidence  was  overcome  by  satisfac- 
tory proof  fif  a  different  location.  lu  that 
case  the  snrreyor  simply  undertook  to  make 
a  correct  description  of  tue  road  as  located. 
The  Intention  was  that  tbe  line  be  described 
should  conform  to  tbe  route  taken  by  tbe 
road.  Here  the  Intoitloo  was  that  the  route 
of  tbe  road  should  conform  to  the  aectlmi 
line,  wherever  situated. 

A  ii>ecific  asBlgnm«it  st  arm  is  argued 
relative  to  the  admission  In  evMenc*  of  a 
depotritiou  which  It  is  claimed  was  not  filed 
one  day  before  tbe  trial.  Tbe  trial  begun  at 
Pratl;  January  80th.  Tbe  deposition  was 
taken  at  Hutchinson.  Jaauary  28th.  It  Is  aot 
shown  when  it  was  Oled.  It  may  tiava  been 
filed  on  the  same  day  U  was  taken,  which 
would  have  been  In  tima 

An  objection  has  been  made  to  the  Joila- 
diction  of  this  court  to  review  the  judgment 
roidered  on  tbe  ground  that  the  ■m^qnt 
oontroversy  does  xtot  exceed  $100,  bnt  frmn 
the  showing  made  it  Is  found  that  mon  ttian 
that  amount  is  involved. 

The  judgment  Is  affirmed.  All  tbe  JmOtm 
concurdnit 


JAMES  V.  PARSONS.  RICH  ft  Oa 
(Supreme  Oaort  of  Kansss.    Nov.  S,  1904.) 

MAfllBB  aJID  BMTAJIT— WSOWarpL  DISCUaOB 
— UQHTS  or  SKSVAITT— Kucnoa 
OF  BEaKom. 

1.  A  servant  wrongfDlIy  discfaaiged  by  hh  tat- 
ployR-  before  tbe  expiration  of  the  tfme  for 
wbkli  he  was  employed  may  psistie  either  ^ 
two  remedies :  First,  he  may  treat  tte  ooatrsn 
as  termmated.  and  recover  as  tHMn  qnancosi 
meruit  for  tbe  valae  of  tbe  serrtoes  rendend : 

1  L  Sm  HMsr  MS  Mmnta,  wL  ss.  wu^ 
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or,  second,  he  may  stand  upon  the  contract,  and 
recover  ander  its  terms,  and  for  damages  for 
its  breach.  Ht  oannot  parsiw  both  remedies. 
Elaving  elected  one,  Iw  cannot  avail  himself  of 
the  otner. 

semnt  wxmcfnUr  diachai^  from  his 
emptormait  hod  recovery  for  tnree-  days  of 
service  before  the  same  was  due  him  onder  the 
terms  of  the  contract.  Beld,  having  elected  to 
recover  on  a  claim  oatside  the  contract;  and  as 
tfaoagfa  the  contract  did  not  exist,  he  could  not 
thereafter  E«eoT«r  tinder  tiia  eontraot. 
Oyllabns  hj  the  Court) 

Error  from  District  Court,  Clond  Cotm^; 
Hugh  Alexander,  Judge. 

Action  by  W.  H.  JameB  against  Pwaons, 
Rich  &  Ool  Jadgment  for  defmdanta,  and 
plalntur  brlDga  wror.  Affirmed. 

Pulsifer  A  Smith  and  Pierce  B.  Btitler,  for 
plaintiff  In  error.  F.  W.  Stnrges.  tor  defend- 
ants In  error. 

CUNNINGHAU,  J.  Plaintiff  tn  error, 
James,  on  March  11, 1901,  was  engaged  by  tile 
defendants  In  error  Faraoofl,  Bidi  Sb  Co., 
to  work  tor  them  as-  a  traveling  aaleaman 
until  the  lat  day  of  October  of  the  same  year 
at  a  nMntbly  salair  of  $85;  the  same  to  be 
due  and  payable  on  the  1st  day  of  each  cal- 
endar month.  Hie  did  so  work,  nntll  the  Sd 
day  of  May,  1901,  when,  without  adequate 
cause  or  ezcuae,  he*  wM'  discharged  from  bis 
employment  by  the  defendants.  Eetlmated 
at  the  rate  he  was  to  rec^ve  by  the  terms 
of  the  contract,  he  had  earned  up  to  this 
time  $53.66,  but  this  sum  included  the  bal- 
ance dne  up  to  the  let  of  May,  and  the 
amount  earned  during'  the  first  three  daya 
of  May,  but  not  as  yet  due.  On  the  4th  day 
of  May  the  plaintiff  commeoced  Ms  action 
in  the  district  court  of  Saline  county  to  re- 
cover of  the  defendants  upon  two  causes  <tf 
action — the  first  for  the  158^.66  salary,  and 
the  second  tor  f425,  the  amount  of  the  salary 
tbat  would  be  due  bim  tmder  the  contract 
Cor  the  five  months  from  May  1st  to  Octo- 
ber Isti  and  also  for  the  further  suitt  of  $1,- 

000,  the  amount  wbkl)  he  alleged  he  had  been 
damaged  because  of  the  plalntllTs  breach  of 
tlie  contract  In  dlstibatglng  lilm.  A  demurrer 
to  the  second  cause  of  action  was  sustained, 
and  that  catise  of  action  was  dismissed  by 
tbe  plaintiff  without  prejodioe.  Jadgment 
was  rendered  upon  the  first  cause  of  action 
for  tbe  amount  prayed  for,  $58.66,  which 
Judgment  was  subseqnently  satined  In  fall 
by  the  d^sndants.  This  action  was  commen- 
ced before  a  Justice  of  the  peace  of  Cloud 
county  on  August  26,  1002,  to  recover  under 
tbe  contract  tbe  salary  due  to  the  plaintiff 
for  the  five  months  from  May  1,  to  Octobw 

1.  1001.  less  $140,  which  he  alleged  be  had 
been  able  to  earn  during  that  time  in  other 
employment  As  a  defense  the  defendants 
pleaded  the  former  proceedings  and  recovery 
had  in  the  Saline  county  district  court;  and 
claimed  that  those  proceedings  and  that  re- 
covery was  a  bar  to  recovery  in  this  action. 
The  district  court  so  held,  and  adjudged 
the  plaintiff  to  pay  the  costs  of  his  action 


This  niliog  is  assigned  as  error  here.  It  In 
Tolres  the  consideration  of  the  rights  of  one 
hired  for  a  definite  time  at  a  definite  wage 
or  salary,  and  discharged  from  service  with- 
out adequate  excose  before  the  erplration 
of  such  period.  The  authorities  are  quite 
uniform  eg  to  the  rales  which  govern  in  such 
a  case.  The  discharged  servant  has  the  op- 
tion of  two  remedies:  First  He  may  take 
tiie  employer  at  his  word,  treat  the  contract 
as  terminated,  and  sue  as  upon  quantum 
meruit  for  the  value  of  all  services  rendered, 
regardless  of  whether  tbe  same  Is  due  by  the 
terms  of  the  contract  or  not,  and  regardless 
of  the  amount  he  was  to  receive  under  the 
terms  of  the  contract  This  Is  permitted 
upon  the  theory  that  there  is  no  contract, 
both  parties  having  elected  to  readfid  It  Sec- 
ond. Tbe  discharged  servant  may  stand  up- 
on the  terms  of  bis  contract  and  insist  upon 
his  rights  thereunder.  Those  rights  are 
that  he  recover  all  wages  due  by  its  terms, 
and  as  they  become  due,  and  also  anch  dam- 
ages as  he  may  be  able  to  show  have  or  will 
result  to  him  from  Its  breach.  Both  of  these 
elements  of  damage  are  based  upon  the  con- 
tract. Woods  Law  of  Master  &  Servant, 
244;  20  Am.  &  fin.  Enc.  of  Law  (2d  Ed.)  p. 
36;  Keedy  v.  Long,  0  L.  R.  A.  759,  note, 
and  cases  dted.  He  cannot  however,  have 
both  of  these  remedies,  either  simultaneously 
or  by  successive  actions.  Having  elected  to 
pursue  either,  he  Is  barred  from  pursuing 
the  other.  It  is  quite  evident  he  cannot 
at  one  time  claim  relief  on  tbe  theory  of  no 
contract  and  at  anoth«*  claim  under  the  con- 
tract Now,  how  was  It  here?  In  the  Saline 
county  action  the  plaintiff,  while  ostensibly 
counting  upon  the  contract  and  In  both  caus- 
es of  action  seeking  to  recover  under  its 
terms  and  tor  its  breath,  was  really  in  tbe 
first  cause  of  a(^on  seeking  to  recover  not 
only  the  wages  for  April,  which  were  due 
and  recoverable  nnder  the  contract  but  those 
for  tbe  ttiree  days  In  Hay,  wbidi  were  not 
due  under  tbe  contract  and  wMcta  were  re- 
coverable only  on  the  theory  that  there  was 
DO  contract;  that  Is,  he  was  seeking  to  re- 
cover and  did  recover  for  ttwso  three  days 
upon  a  ^untura  mernit  and  not  unOer  tlie 
terms  of  the  contract  TUa  vaa  an  rteetiflB 
on  Ms  part  that  he  would  treat  the  defondr 
ants  upon  their  own  ground,  and  as  if  no 
contract  existed;  and,  having  so  elected,  be 
could  not  thereaftra  shift  his  ground,  and 
pursue  them  upon  tbe  theory  of  an  existing 
contract  as  he  attempted  to  do  in  the  case 
anbsequently  brought  In  Olond  county.  He 
is  bound  by  bis  first  election.  The  principle 
must  apply  with  the  same  certainty  when 
Om  valoe  of  but  three  dasrs*  work  was  recov- 
ered far,  tbe  same  as  though  a  much  longer 
time  was  involvod. 

The  plaintiff  here  Insists  that  the  Saline 
county  action  was  brought  upon  tbe  contract 
and  involved  only  wages  due  under  the  terms 
of  tbe  coBtfuet  and  thereCoie^  baring  dls- 
ndssed  that  cause  of  action*  which  claimed 
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for  wages  for  the  balance  of  the  time  after 
May  lat,  under  tbe  tenna  of  the  oontrdct  be 
could  aabaeqnentlf  mahitaln  an  action  for 
such  wages.  Ttala  would  be  tme  If  hla  as* 
BumpUoD  that  hla  flrat  cause  of  action  was 
entirely  for  wag»  then  due  waa  correct,  but 
It  ia  not  Hla  action  In  Saline  county  for 
wages  due  tot  fbe  three  daya  In  May  was  not 
under  the  contract,  for  by  tiie  contract  such 
wagea  wure  not  dne^  and  could  not  have 
been  recovered,  xmtil  the  lat  day  of  June. 
Hla  recovery  for  these  three  daya  wag  upon 
quantum  meruit  He  probably  recovered  for 
those  daya  only  the  amount  that  would  have 
become  due  hfm  under  the  contract  but  he 
recovered  It  before  It  waa  due.  He  might 
have  recovered  more  If  he  bad  shown  that  hla 
services  were  worth  more,  aa  he  was  suing 
and  recovering,  not  under  the  contract  but 
on  the  theory  of  quantum  meruit  Again, 
we  doubt  the  right  of  the  plaintiff  to  recover 
In  this  action,  even  upon  his  own  theory  that 
the  Saline  county  action  was  based  upon  the 
contract,  for  In  that  case  he  recovered  a  por- 
tion of  tbe  May  wages.  In  this  case  he  Is 
seeking  to  recover  the  balance  of  the  May 
wages;  that  is,  he  is  splitting  up  hia  cause  of 
action.  This  would  not  be  permitted. 

The  Judgment  of  the  District  Court  will 
be  affirmed.  All  the  JusUcea  concurrinc> 


In  re  BURNfirCTE. 
(Supreme  Court  of  Kanna.    Nor.  6,  1804.) 

ATIOBNET— DISBABVnn^PBOCEDURB— IVZ- 
DBNCS. 

1.  A  dlBbarment  proceeding  In  which  the  ac- 
cused did  not  appear  or  answer  Is  ndtber  void 
nor  voidable  becaoae  Institated  on  an  accosa- 
tion  awom  to  uiKm  Information  and  belief. 

2.  A  judgment  diRbarring  an  attorney,  unsup- 
ported by  any  evidence  except  the  accusation 
against  him,  sworn  to  apon  information  and 
bdlef,  is  unanthoriied,  and  should  be  set  aside 
upon  application. 

Bnrcb,  Cunniosham,  and  Mason,  JJ^  diasent- 
Ing.   Atkinson,  J.,  dissenting  In  part 
(Syllabus  by  the  Court) 

.^tpeal  from  Dlatrlct  Court  Sumnw  Coun- 
1j;  C.  I>.  Swarta,  Judge. 

In  the  matter  of  the  dlabarment  proceed-. 
Ings  against  Cleo  D.  Bumette.  From  a  Judg- 
ment of  dlsbarmoit  ha  appeals.  Reversed. 

J.  D.  Houston  and  0.  H.  Brooks,  for  Cleo 
D.  Burnette.  W.  W.  Schwlnn  and  J.  A. 
Bumette,  for  J.  S.  Dey. 

QREENB,  J.  aeo  D.  Bumette  appeals 
from  a  judgment  of  tbe  district  court  of 
Sumner  county  disbarring  him  from  practice 
of  his  profession  as  an  attorney  and  counsel- 
or at  law.  The  proceedings  were  Instituted 
by  an  accusation  sworn  to  upon  Information 
and  belief,  and  filed  In  the  office  of  the 
clerk  of  the  district  court  The  court  enter- 
ed an  order  that  a  copy  of  the  accusation 
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be  served  on  the  accused,  and  that  he  ai>- 
pear  and  make  answer  thereto  on  the  first 
day  of  the  next  succeeding  term  of  court 
The  court  appointed  J.  A.  Burnett^  J.  S. 
Dey,  uid  W.  W.  Schwlnn,  attorneys  of  the 
Sumner  county  bar,  to  prosecute  the  proceed- 
lugs.  Bumette  failed  to  appear  or  answer. 
Without  further  evidence  than  that  tarnish- 
ed by  the  verlfled  accusation,  the  court  ren- 
dered Judgment  dlabarrlng  Bumette  from  tbe 
practice  of  'his  profession.  Within  three 
days  thereafter,  and  at  the  same  term,  tae  ap- 
peared and  asked  the  court  to  set  aidde  the 
Judgmoit  and  permit  him  to  answer;  al- 
lei^ng  as  grounds  therefor,  among  other 
thinga:  d)  That  the  Judgment  was  rendered 
agalnat  Urn  on  an  accusation  not  made  im- 
der  oath;  that  audi  Judgment  was  ren- 
dered without  any  evidence  having  been  In- 
troduced aa  the  hearing  In  support  of  tbe 
accnaatlon.  The  application  ma  orerraled, 
and  Bumette  appeals. 

The  two  queatlona  presented  for  our  detei^ 
mlnation  are:  (1)  Did  the  accuaatlon,  veri- 
fied ■apon  information  and  belief,  give  tbe 
court  Jurisdiction  to  Inquire  into  the  charges 
alleged  against  Bumette?  CO  la  a  Judgment 
of  disbarment  rendered,  vrltbont  any  evi- 
dence to  Bupport  the  chafes,  otlier  than  an 
accusation  verlfled  on  Infttrmation  and  be- 
lief, authorised  by  law  7 

Section  889,  Qen.  St  UOl,  reads  as  fol- 
lows: "The  proceeding  to  remove  or  suspend 
an  attorney  may  be  commenced  by  tlie  di- 
rection of  the  court  or  on  motion  of  any  per^ 
aon  intoreated.  In  tbe  former  case^  the  court 
mast  direct  aome  attorney  to  draw  iv  the 
accnaatlona;  in  the  latter,  tlie  accuaation 
must  be  drawn  up  and  sworn  to  by  the  per^ 
son  malting  It"  Under  the  provisions  of  this 
section,  the  court  may,  on  ita  own  motion, 
direct  a  lawyer  to  draw  up  the  acctuation, 
and  such  accusation  need  not  be  verified. 
This  section  also  provides  that  an  Investiga- 
tion into  the  conduct  of  an  attorney  may  In 
Instituted  on  the  motion  of  any  person  In* 
terested,  but  such  accusation  most  be  sworn 
to  by  the  person  making  It  These  provi- 
sions are  only  preliminary,  and  are  Intended 
to  arrest  tbe  attention  of  the  court  Section 
400,  Gen.  St  1901.  reads:  "If  tbe  court  deems 
the  accusation  stifflcient  to  Justify  further 
action,  It  shall  cause  an  order  to  be  ratered 
requiring  tbe  accused  to  appear  and  answer, 
on  a  day  therein  fixed,  either  at  the  same 
or  subsequent  term,  and  shall  cause  a  copy 
of  tbe  accusation  and  order  to  served  upon 
him  personally."  If  the  court  deems  the  ac- 
cusation sufficient  to  justify  further  action, 
It  shall  then  take  su(di  steps  as  are  pointed 
out  in  this  section.  The  sufficiency  and 
formality  of  the  accusation  are  examined 
and  passed  upon  by  the  court  before  an  or- 
der ia  made.  The  verification  Is  not  Ju- 
risdictional, and  an  entire  absence  of  anj 
verification  would  not  render  a  Judgment 
based  on  a  proceeding  otherwise  regular 
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Toid  or  voidable.  This  contention  camnt 

sustained. 

In  opposition  to  the  second  contention  of 
the  appellant.  It  is  argued  that  the  written 
accusation  Is  b  pleading,  and  answers  to  a 
petition  in  a  cItU  action;  and,  under  sec- 
tion 128  of  the  CItU  Code  (Gen.  St  1901, 
S  4562).  which  provldea  that  erery  material 
allegation  In  the  petition  not  controrerted 
by  the  answer  shall,  tor  the  pnrpoae  of  the 
action,  be  taken  as  tme,  the  court  was  jus- 
tified In  rendering  a  Judgment  as  upon  de- 
fault. To  this  proposition  we  cannot  giro 
our  assent  A  proceeding  to  disbar  an  at- 
torney Is  snl  generis.  The  statutory  rule  of 
evidence  provided  in  section  128  of  the  Code 
has  no  application.  Zn  support  of  the  pro- 
cedure had  In  this  case,  the  aj^llee  quotes 
section  402,  Qen.  St  1901«  which  reads:  "If 
the  accused  plead  guilty,  or  fail  to  answer, 
the  court  shall  proceed  to  render  such  judg- 
ment as  the  case  requires."  It  is  contend- 
ed that.  In  the  absence  of  an  answer,  this 
section  authorizes  the  court  to  accept  the 
verified  accusation  as  evidence  of  the  facts 
charged  therein,  and  render  judgment.  The 
provision  of  this  section  which  directs  the 
court,  in  the  absence  of  an  answer,  to  ren- 
der such  judgment  as  the  case  requires,  does 
not  authorize  the  court  to  proceed  without 
evidence  to  render  judgment  as  upon  default 
In  dvll  actions.  Its  provisions  contemplate 
the  regular  and  orderly  procedure  to  hear, 
weigh,  and  determine  the  evidence,  and  ren- 
der sneh  judgment  as  the  case  requires. 

One  of  the  charges  made  against  the  appel- 
lant is  that  he  was  guilty  of  willful  and  de* 
liberate  peijnry.  Before  a  court  should  find 
one  guilty  of  so  serious  an  offense,  it  should 
be  satisfied  of  the  truthfulness  of  the  charge 
by  positive  and  direct  evidence  given  under 
the  solemnity  of  an  oath.  This  rule  seems 
to  have  been  generally  adopted,  and  la  well 
sustained  by  adjudicated  cases.  In  State 
T.  Shumate.  48  W.  Va.  8S9,  87  8.  B.  618.  In 
a  disbarment  proceeding,  the  court  said: 
*rro  disbar  an  attorney,  the  evidence  of  the 
(diatges  against  him  must  be  full,  prepon- 
derating, and  clear. In  Re  Simpson,  9  N. 
D.  879,  83  N.  W.  541,  it  was  said:  "In  dls- 
bannent  proceedings,  the  contents  of  affi- 
davits which  have  been  filed  as  a  basis  for 
commencing  such  proceedings  cannot  be  con- 
sidered as  evidence  in  support  of  the  accusa- 
tions upon  the  trial  of  the  Issues  of  fact 
The  accused  has  a  right  to  be  tried  upon  the 
evidence  of  wltnessM  who  have  been  cross- 
examined,  or  an  opportunity  given  to  do  so." 
In  People,  etc.,  v.  Pendleton,  17  Colo.  544, 
30  Pac.  1041,  the  court  used  the  followhig 
forceful  language:  "A  judgment  of  disbar^ 
ment  should  be  pronounced  only  upon  clear 
and  convincing  evidence,  and  this  rule  Is 
pre-^Inently  appropriate  where,  as  In  this 
case,  the  offense  charged  Is  cognizable  by 
the  Criminal  Code."  In  the  Matter  of  Bld- 
rldge^  82  N.  T.  161,  87  Am.  Rep.  658,  It  was 


said:  "Where  the  alleged  misconduct  Is  de- 
nied, the  affldavlto  and  papers  upon  which 
the  proceedings  were  Instituted  are  not  evi- 
dence upon  the  issues,  but  simply  perform 
the  office  of  pleadings  or  statements  of  the 
charges  relied  upon.  Affidavits  are  sufficient 
to  originate  the  proceedings,  but  upon  the 
trial  of  the  issues  the  common-law  rules  of 
evidence  must  be  observed."   Again,  In  Be 

O  .  73  Wis.  602,  42  N.  W.  221,  the  court 

said:  "Bven  where  the  charges  of  profes- 
sional misconduct  upon  which  an  attorney  is 

I  disbarred  are  not  of  a  criminal  nature,  they 
should  be  established  by  a  ^eponderance  of 
satisfactory  evidence."  In  the  above-cited 
cases  the  accused  appeared  aud  denied  the 
accusations,  but  this  of  itself  could  not 
change  the  rule.  The  duty  reste  upon  the 
court  to  hear  and  w^b  the  evidence  before 

:  determining  Uiat  an  attorney  is  guilty  of  a 
crime  for  which  he  should  be  disbarred.  The 
court  must  be  convinced  of  the  truthfulness 
of  the  charge,  and,  where  the  offense  was 
not  committed  In  ita  presence,  the  only  way 
it  can  become  convinced  is  by  hearing  and 
weighing  the  evidence  tending  to  establish 
the  fact  We  tiilnk  the  court  has  no  au- 
thority, in  the  absence  of  any  evidence,  and 
solely  upon  the  accusation  sworn  to  upon  in- 
formation and  belief,  to  find  the  appellant 
guilty,  and  to  lenda  a  Judgment  disbarring 
him. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  set  uide  the 
Judgment  and  to  proceed  with  the  hearing. 

JOHNSTON,  O.  J.,  and  SMITH,  3^  ctm- 
curring. 

B0RCH,  J,  {dissenting).  I  very  much  dis- 
like to  dissent  from  the  views  of  a  majority 
of  my  Brethren,  but  I  would  be  false  In  my 
fidelity  to  the  law  i^  I  gave  adherence  to  the 
foregoing  opinion.  In  my  Judgment,  It  Is 
unadulterated  judicial  l^slation.  The  stat- 
ute which  Is  amended  reads  as  follows:  "If 
the  accused  plead  guilty,  or  fall  to  answer, 
the  court  shall  proceed  to  render  such  Judg- 
ment as  the  case  requires."  G^u.  St.  1901,  J 
402.  Hereafter  this  statute  must  be  deemed 
to  read:  "If  the  accused  plead  guilty  the 
court  shall  render  such  Judgment  as  the  case 
requires.  If  he  fall  to  answer  the  court 
Shalt  not  proceed  to  render  Judgment  but 
shall  first  investigate  the  uncontested  charge, 
bear  and  w^h  evidence  as  If  there  were  an 
Isflue  to  try,  and  then  render  such  judgment 
as  the  case  requires."  There  Is  no  canon 
of  construction  known  to  the  law  which  will 
permit  such  a  meaning  to  be  forced  upon  this 
remarkably  simple  and  unambiguous  stat- 
ute. ^  Falling  to  answer  and  pleading  guilty 
are  equally  momentous  facts,  and  either  one 
will  close  up  the  proceeding  to  the  point  of 
rendering  judgment.  If  the  accused  plead 
guilty,  what  Is  the  mandate  of  the  law? 
"The  court  shall  proceed  to  render  such 
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Jnlsment  u  llie  cam  reqnlres.*'  If  tbe  ae> 
CQsed  MX  to  ant^rer,  what  Is  the  mandat* 
of'  tto  law?  "The  eoiat  shall  proeeed  i» 
render  inch  judgment  a«  Oie  case  requirea.** 
Thew  Is  ao  creater  llcoiM'  ft>E  tUa  court  to 
itaCeqwlftte  a  trial  In  <me  case  tlian  there  la 
iti  the  othw.  So  much  for  the  words.  The 
context  Is  equally  conrtustre.  "Te  the 
eusatlon-  he-  may  plead  or  denrar,  and  the  iv- 
suea  J<toe4  thereon  shall  in  all  cases  iw 
tried-  by  the  oonrt;  all  the  erldenee  belny  re- 
duced to  writing,  filed  and  pres eared."  Qen. 
St  lOm.  I  401.  Hwe  is  express  pvOTlrion 
for  a-  hearlDff.  There  shiUl  be  a  trial  when 
fssnes  hBTO  been  framed.  An  issue  la  made 
by  «  denmrrer  or  by  an  answer  to  the  ae- 
eusBtton.  In  elttier  cose  the  trial  Is  by  the 
omrfc  On  -die  trial  ef  an  issn«  of  fsct  mad* 
toy  the  answer  to  the  aocnsatlaa,  the  ooort 
Shan  hear  and  welsta  ervldenc^  and  the 
evidence  shall  be  vedneed  to  writing,  filed, 
uo4  pKMrred.  Ha  ring  exhausted  the  sub- 
ject of  Issues  and  trials  and  evidence,  the 
Letfslfttun*  thai  presaflbed,  by  sacttoa  40% 
the  coarse  to  be  parsned  wfara  Oiere  Is  a 
esnfesslon  of  gidlt^  and  when  charges  of 
the  MCQsatlon  are  not  contested— when  them 
Is  ao  tssns^  no  occasion  for  a  trial,  no  op- 
pertnnit7  few  evidence.  The  conrt  shall  then 
proceed  to  mder  soch  Judgment  aa  tb»  case 
isqslxea;. 

Pms  to  the  reason  and  spirit  In  whldi  the 
lew  is  oeneelTed.  fOw  object  of  the  pro- 
ceeding Is-  not  to  pnnish  the  offeodw,  bat 
to  protect  and  preswve  the  parity  of  the 
administration  of  Justice.  A  barrier  Is  rais- 
ed agfdnat  the  lodfllag  of  loose  charges  by 
requiring  sn  oath  to  the  accusaUou,  If  pre- 
sented by  a  person  Interested.  The  court 
cannot  be  set  In  motion  until  this  solemn Uy — 
the  same  as  that  which  binds  the  conscience 
ef  a  witness— hsa  been  observed.  After  that 
the  court  is  required  to  ^ecamhie  the  accusa- 
tion, and -be  satisfied  with  Its  sufficiency. 
It  tihe  conrt  deem  It  soffldont  to  require  tuiw 
ther  action,,  the  accnsstlan'  la  served  person- 
ally, in  Older  that  the  accused  may  not  ba- 
eape  full  knowledge  of  the  nature,  chanio* 
ter,  and  consequences  of  the  charge,  and  an 
order  is  entered  requiring  him  to  appear  and 
aoower  on  a  stated  day.  In  eU  this  the 
court  has  be«L  the  guardian  of  the  accused 
attaEney*a  rights.  Something  is  now  due 
from  him.  "We  deem  It  to  be  the  duty  of 
the  respondent,  in  a  proceeding  ot  tfala  char- 
acter, not  merely  to  d«iy  the  charges,  but 
to  explain  and  set  .out  the  bona  fidea  of  the 
transaction  to  which  th^  relate."  People 
V.  Webster,  28  Cola  223.  226.  64  Pac.  207. 
He  Is  not  on  the  same  plane  as  an  ordinary 
ludlvldual  charged  wlUi  a  breach  of  a  social 
order.  He  is  a  member  oC  a  profession, 
with  duties  and  relations  to  that  profession 
of  the  highest  kind.  He  is  an  office  of  a 
conrt  of  Justice,  owing  to  It  obligations  of 
absolute  allegiance  and  obedience.  When 
confronted  with  a  a  worn  accusation  impeach- 
ing his  professional  character,  and  with  an 


eoder  tnim  mtA  trflMoal  to  appear  and 
answer,  shall  he  be  permitted  to  treat  the 
Older  with  contempt,  disdain,  to  attend  the 
sessions  «f  the  conrt  appointed  for  his  ben- 
efit, and  stUI  demand  <tf  it  a  patient  and  la- 
borious InvestlgatloB  ttf  a  charge  which  he 
will  not  deny?  Must  a  court  to  whose  an- 
thorily  no  sobmiasloB  Is  made  still  keep 
guard  over  a  ctenctn*  which  the  possessor 
dees  not  ctte  to  yiiMUcator  Tbo  accused  Is 
folly  aware  of  hla:  gsUt  oo.  <rf  his  UmocMice 
when  confronted  wttb  the-  acoisation,  and 
the  Leglslatuve  has  said  Uiat  if  be  disobey 
the  mandate  of  the  coort,  and  fail  to  answer 
the  assault  nisde  upon  his  professional  tum- 
or, the  court  Aail  pooceed  to  render  Jodg- 
m«it  as  tbe  case  presented  by  the  accusa- 
tIsB  roqoires.  In  tbe  matter  of  O.  O,  Thomp- 
son, 62  Pac  670.  40  L.  R.  A.  104,  the  recocda 
of  flie  Supr«ne  Ooort  of  Ov^n,  where  the 
disbarment  proceeding  wa»  pending,  disclos- 
ed proof  of  the  ^It  of  the  accused.  Not- 
withstanding this  fact,  the  court  accepted 
a  failure  to  answer  s»  a  virtuaA  acknowl- 
edgment of  guUt  It  said:  "He  had  notice 
of  the  pmidency  of  this  psoceedlng,  and  was 
thereby  afforded,  sa  opDortuBlly  of  b^ng 
heard,  but  Called  to  answer  the  accusation, 
thus  tacitly  confesalng  the  truth  of  thp 
eharges."  *  The  Legiedature  places  sA  accus- 
ed attorney  who  wUI  not  answw  the  chaqe 
in  tile  same  sltuatlwi  that  courts  regard  him 
08  occupying  If  <m  a  bearing,  he  daellnca  to 
testify.  "In  a  proceedh^  to  disbar  an  at- 
torney on  chaxges  of  dec^t  and  malpractice, 
his  refusal  to  testify  rslses  the  legal  pre- 
wmptJon  of  the  truth  of  such  uncontcadicted 
facts  given  In  evidoice  against  him  as  must 
have  been  known  to  him."  Uatter  of  Ban- 
del.  158  Y.  21«,  62  N.  B.  im  "It  is 
uqied  by  counsel  that  the  failure  on  the  part 
ot  the  accused  to  bo  sworn  in  his  own  btiialf 
may  not  be  used  to  his  prejudice.  Counsel 
say  that  this  is,  to  all  Intuits  and  purposes, 
a.  criminal  investigation,  and  that  the  rule 
laid  down  on  this  subject  in  section  2442  of 
the  P«ial  Code  should  be  applied.  The  an- 
swer to  this  Is  that  this  la  not  a  criminal 
prosecution,  nor  an  aid  to  a  criminal  in- 
vestigation, but  is  to  ascertain  if  the  ac- 
<nued  Is  worthy  of  the  confidence^  and  la  pos- 
sessed of  that  good  moral  character,  which  Is 
a  condition  precedent  to  the  privilege  of 
practicing  law  and  continuing  in  the  prac- 
tice thereof.  *  *  *  If  the  accused  Is  not 
guilty,  nothing  would  have  been  easier  than 
for  him  to  deny  all  knowledge  of  the  diar- 
ges  laid  at  his  door.  His  having  failed  to 
testify  In  his  own  defense,  when  he  should 
do  BO,  and  deny  the  statementa  of  Whlt- 
side  and  Clark,  not  only  Justifies,  but  Irre- 
sistibly impels,  this  court,  upon  the  evi- 
dence before  It,  which  is  credible,  to  the  con- 
dnsion  that  he  is  guilty.**  In  re  Wellcome, 
23  Mont  450.  4G8,  59  Pac.  44B.  Further: 
Suppose  the  professional  misconduct  be 
flouted  In  the  (ace  of  the  court  The  court 
may  then  direct  some  attorney  to  draw  up 
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the  Bccnsatlon.  It  fs  served,  and  tbe  order 
to  appeftr  and  answer  Is  made.  There  Is 
DO  answer.  la  tbe  court  tbes  put  to  proot? 
The  L^lslature  eays  the  conrt  may  then 
proceed  to  Judgment  But  the  statute  con- 
taining that  declaration  makes  no  exception 
of  cases  Inatftuted  by  a  party  Interested. 
The  language  stUI  to  tiiat,  tf  the  accused 
fall  to  answer,  the  court  khall  proceed  to 
render  judgment 

It  Is  said,  however,  that  the  accusation  In 
tM«  case  charged  perjury,  which  Is  a  seri- 
oos  matter.  Trm^  perjury  Is  a  felony,  un- 
der the  criminal  law,  and,  upon  conviction 
of  a  felony  hy  a  Jnty  in  a  criminal  proceed- 
ing, the  gunty  person  forfeits  all  bis  cItII 
rights.  But  the  L^slature  was  not  Ig^ 
Dorant  of  these  fticts.  It  considered  felonies 
as  causes  for  disbarment  A  felony  may 
constitute  the  burden  of  an  accnsatlon.  If 
so,  and  If  the,  accused  fall  to  answer,  the 
Legislature  says  the  court  shall  proceed  to 
render  Judgment  The  play  upon  the  words, 
"guilty  of  so  serious  an  offenBe,"  "guilty  of  a 
crime,"  and  the  like,  in  the  .majority  opin- 
ion, adds  nothing  to  the  statute,  and  takes 
nothing  away  from  it  Tbe  statute  cannot 
be  amended  by  giving  a  name  to  tbe  case  or 
proceeding,  and  then  arguing  in  a  clrde  from 
such  name.  The  profession  of  the  law  la 
ages  older  13ian  our  statute.  Tbe  Legislature 
ODdtfstood  Its  composition  well,  and  fully 
understood  tbe  meaning  of  disbarment  to  a 
lawyer,  when  the  act  was  passed;  and  It 
provides  one  Invariable  rule  of  procedure  for 
all  cases.  If  the  accused  fall  to  answer,  the 
court  shall  proceed  to  render  Judgment 
When  this  court  commands  otherwise,  and 
sends  a  disbarment  proceeding  bade  for  a 
hearing,  which  the  accused  did  not  crave, 
it  does  not  adjudicate;  it  legislates. 

With  the  statement  in  the  majority  opin- 
ion that  the  proceeding  in  disbarment  cases 
la  «ul  generis  I  heartily  agree.  In  estab- 
lishing this  unique  and  self-snfficirat  proce- 
dure, the  lawmaking  power  provided  in  un- 
mistakable terms  the  result  to  follow  if  the 
accused  fail  to  answer,  viz.,  the  court  shall 
proceed  to  render  Judgment  Hence  the 
question  is  entirely  free  from  any  confu- 
sion which  might  arise  by  attempting  to 
affiliate  the  procedure  prescribed  to  that  of 
the  Code. 

The  majority  do  well  to  admit  13iBt  the 
cases  they  have  cited  have  no  application  to 
the  cause  under  conslderatlou.  They  all  re- 
late to  the  duty  of  the  court  when  charges 
are  denied,  and  there  is  some  demand  for 
proof.  Eliminating  these  Irrelevant  author- 
ities, there  remains  no  support  for  this 
decision,  save  the  arbitrary  ipse  dixit,  "The 
duty  rests  upon  the  court  to  hear  and  weigh 
the  evidence  before  determining  that  an  at- 
torney Is  guilty  of  a  crime  for  which  he 
should  be  disbarred."  Out  of  tenderness  for 
tbe  foibles  and  frailties  of  members  of  my 
profession,  and  dismayed  at  the  disastrous 
consequoices  of  diirtiarment.  I  may  sincere- 


ly wish  that  tbe  Legislature  had  said  tills, 
but  It  did  not  Other  statements  In  the 
opinion  ot  like  import  may  contain  good 
advice,  but  the  Legislature  of  this  state  did 
not  adopt  it  for  cases  in  which  tbe  accused 
shall  fall  to  answer  the  accusation.  In  that 
event  the  statute  says  tbe  court  shall  pro- 
ceed to  render  such  Judgment  as  the  case 
requires.  I  would  not  be  technical  In  the 
matter  of  opening  a  judgment  of  dlsbar- 
ment,  and  allowing  an  attorney  who,  for 
some  fair  reason,  had  failed  to  answer,  to 
do  so.  I  should  probably  require  an  answer 
to  be  tendered  with  the  appUcatlou,  which, 
the  accused  in  this  case  refused  to  do.  But 
I  cannot  modify  a  statute  to  accomplish  such 
8  reeult  In  my  oplnkA,  the  district  court 
did  its  plain  duty  when  It  fbllowed  the  plain 
language  of  the  law,  and,  as  the  caae  now 
stands,  the  Judgment  ought  to  be  affirmed. 

I  am  authorized  to  say  that  Mr.  Justice 
OCNNINGHAU  and  Hr.  Justtee  MASON 
also  dissent 

ATKINSON.  3.  I  concur  In  the  judgment 
of  reversal;  but  I  dissent  from  that  part  of 
tbe  majority  opinion  which  holds  that  in 
default  of  an  answer  by  the  accused,  section 
402,  Oen.  St  1901,  contemplates  a  "regular 
and  orderly  proceeding  to  hear,  weigh,  and 
detesmlne  the  evidence."  The  Judgment 
should  be  reversed  because  the  accusation 
was  sworn  to  upon  Information  and  belief 
only.  Section  890,  Oen.  St.  1901,  contem- 
plates that  the  accusation  in  disbarment  pro- 
ceedings shall  be  sworn  to  positively.  I 
r^rd  said  section  402  as  plain  and  unam- 
biguous. To  my  mind,  it  plainly  says  that 
if  the  accused  fall  to  answer,  the  court  shall 
render  Judgment  on  the  accusation;  contem- 
plating always,  however,  as  heretofore  sug- 
gested, that  the  accusatiou  shall  be  sworn 
to  positively.  The  majority  opinion — ^tbat  on 
default  at  tiie  accused  a  hearing  becomes 
necessary^ls  Judicial  leglslatioQ,  unauthor* 
ized,  and  to  which  I  cannot  give  my  assent 
however  much  I  might  wish  the  provision 
for  a  hearing  to  be  the  law.  What  shall 
constitute  the  proceeding  in  disbarment  is 
a  matter  for  legislative  determination.  The 
Legislature  has  declared  itself  In  plain  and 
unmistakable  terms.  TUB  court  has  no  au- 
tbori^  to  amend  legislative  enactments. 
This  the  majortty  opinion  undertakes,  Im  tt- 
fect  to  Ho. 


SCOIT  V.  SCHWAB,  Oooaty  Treanirer. 
(Supreme  Oenrt  of  Kansas.    Nov.  B,  1904) 

lURDAHim  lO  COONTT  TBEABtnUEB— PUBORaSX 

ov  80HOOX.  unns. 
1.  Wha%  a  county  txessarer  has  been  areeent- 

ed  with  a  transcript  of  tiie  record  of  the  Judg- 
ment of  the  probate  court  allowing  the  person 
therein  nnmea  to  purchase  school  landb,  and  has 
received  from  aeeh  person  an  Installmttnt  of  the 
purchase-  monev,  and  issued  his  receipt  thw^or, 
mandamus  will  lie  to  compel  the  treaaurer  to 
accept  and  receipt  for  an  mstallment  of  thi  pur- 
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chase  moDey  to  another  who  pi^sents  a  proper 
tranacript  from  the  probate  court  to  purchase 
the  same  lands,  and  makes  a  tender  of  the 
money.  His  duties  being  ministerial,  the  tr^s- 
urer  can  exercise  no  judicial  powers  in  the 
premises. 
(Srllabus  br  tht  Court) 

Application  of  Jessie  B.  Scott  for  writ  of 
maudamns  to  Fred  Ii.  Schwab,  county  treat- 
urw.   Writ  granted. 

Dempster  Scott  and  Valentine,  GFodard  ft 
Valentine,  for  plaintiff.  0.  O.  Coleman,  Attr- 
Qen.,  tat  defoidant 

ATKINSON,  J.  TblB  Is  an  or^al  pro* 
ceeding  In  mandamus  by  Jes^  R  Beott  to 
MHqpel  Fred  Ii.  Stdiwab,  comity  tr8aBnra>  of 
Rawlins  county,  to  accept  from  plaintiff,  and 
issue  to  her  his  official  receipt  for  tbe  first 
Installment,  the  one-tenth,  of  the  purchase 
price  of  the  southwest  quarter  of  section  16, 
township  8  EL,  range  88  W.,  In  BawUns  coun- 
ty, sdiool  land  belonging  to  the  state  of  Kan- 
sas. Upon  the  application  of  plaintiff,  an  al- 
tematlTe  writ  Issued.  It  appears  from  said 
writ  that  on  title  1st  day  of  January,  1004, 
said  described  premises  were  sdiool  lands 
belonging  to  the  stat^  unoccupied  and  sub- 
ject to  settlement ;  that  on  said  date  plaintiff 
entered  and  made  settlement  upon  said  lands, 
and  has  since  craitlnuoUBly  resided  thoreon 
as  her  hornet  that  she  has  Inq^rored  said 
lands,  and  in  all  things  compiled  vlth  the 
statutes  goremlng  the  entry  of  echoed  lands 
for  resident  purposes,  the  details  of  which 
are  carefnlly  recited  In  said  writ  From  said 
writ  it  further  appears  that  on  the  26th  day 
of  July,  19(M,  the  petition  of  plaintiff  was 
regularly  heard  before  the  probate  court  of 
Rawlins  county,  and  said  conrt  found,  made, 
and  entered  of  record  its  Judgment,  still  In 
force  and  effect  that  plaintiff  bad  settled 
upm  and  Improved  said  lands  as  required  by 
statate;  that  hereafter,  and  on  the  same 
day,  between  the  houm  of  4  and  5  o'clock  p.' 
m.,  plaintiff  presented  to  defendant,  as  treas- 
urer of  said  county,  at  his  office,  a  duly  eer- 
tiOed  copy  of  the  flndln^s  and  ju^ment  at 
said  ivobate  court  and  tendered  to  defend- 
ant the  first  installment  the  one-tenth  of  tbe 
purchase  price  for  said  lands,  and  requested 
that  def aidant  execute  and  dellTOr  to  plain- 
tiff a  receipt  tbwefor';  and  that  defendant 
refused  to  accept  said  money  or  Issue  such 
receipt  to  plaintiff:  Defendant  filed  an  an- 
swer or  return  which,  in  ^Eect,  admitted  the 
avennenta  at  the  altematlTO  writ,  and  fur- 
ther alleged  that  on  said  26th  day  of  July, 
1901,  and  iHTlor  to  the  hearing  and  adjudln- 
tlon  of  plalntUTs  dalm.  the  said  probate 
court  of  Rawlins  county  found,  made,  and 
entered  of  record  Ite  Judgment  that  one  Dan* 
lei  G.  Gaidiman  bad  settled  upon  and  im- 
prored  said  descrUwd  landa  as  required  by 
statute;  that  the  said  Danid  0.  Gasbman, 
prior  to  the  time  plaintiff  presented  to  de- 
fendant the  certificate  of  the  probate  court 
and  made  tender  of  payment  had  presented 


BEPOBTBB.  (Kan.  . 

to  defendant  his  certificate  from  file  probata 
court,  and  paid  to  defendant  the  one- teeth 
of  the  appraised  value  (tf  said  ivemlses,  and 
defendant  bad  Issued  to  him  a  receipt  tliere- 
for.  Plaintiff  filed  her  motion  to  quash  de- 
fendant's answer  or  return.  The  motion  of 
plaintiff  la  the  equivalent  of  a  demurrer  to 
defendanfa  answer.  Orans  Franda, 
Treas.,  24  ECan.  750: 

There  is,  then,  but  one  question  before  na 
for  determination:  la  the  fact  that  defend- 
ant had  accepted  from  Oashman  the  on»- 
tenUi  of  the  purchase  iwloe  ot  said  lands,  and 
issued  to  him  a  receliA  tlwraCor,  a  deToue  to 
the  refusal  of  defendant  to  accept  from 
platotiff  the  one-tenth  of  the  purchase  price 
fw  said  lands  and  Issue  to  her  a  receipt 
therefor?  The  question,  tboi^  not  squarely 
passed  upon,  has  in  effect  been  detomlned 
by  ttils  court  in  the  case  of  WlUcle  t.  Howe, 
Treasurer,  27  Kan.  518L  While  the  contro- 
Torsy  in  that  case  was  under'chapter  122,  p. 
288,  of  the  Ijaws  of  1876,  there  Is  no  material 
(hange  between  It  and  the  present  school- 
land  law  (chapter  92,  art  14,  Gen.  St  1901K 
In  so  fiir  as  the  same  is  applicable  to  the 
single  issue  here  presented.  In  that  case 
plaintiff,  Wllkl^  presented  to  defendant, 
Howe,  as  treasnra  of  HarUm  county,  a  tran- 
soipt  of  the  record  of  tiie  Judgment  of  the 
probate  court  allowing  him  to  purchase  the 
land,  and  tendered  to  Howe^  aa  treasurer,  the 
sum  qf  f4S,  being  one-tenth  ct  tbe  purchase 
money.  The  defendant  treasurer  refused  to 
recelTo  the  mon^  or  giro  to  WUkle  a  receipt 
therefor,  but  appeared  to  favor  <me  B.  S. 
Hoody,  who  claimed  to  be  entitled  to  pur- 
chase tbe  land.  Chief  Justice  Horton,  In  de- 
livering the  optoion  of  the  court,  im  pages 
tSZl,  622,  27  Kan.,  said:  "Hie  claim  of  the 
plaintiff  Is  well  taken.  He  made  the  first 
tender.  He  fully  compiled  with  the  statute. 
It  Is  not  within  the  duly  of  the  defendant  aa 
treasurer  to  toqulre  Into  any  mere  Irregu- 
larities of  the  proceedings  of  the  probate 
court  at  Uarion  coun^,  or  to  decide  between 
the  separate  Judgments  under  which  the 
elatmante  Insist  th^  hare  the  right  to  pnr- 
chase  the  land  in  cqntroversy.  His  only  duty 
ta  the  prei^ses,  aftw  the  pnAate  court  had 
adjudged  that  the  plaintlfl  wu  antltled  to 
purchase  the  land,  when  the  plalntUt  tendeiv 
ed  to  him  the  purchase  money  therefor,  was 
to  recelTe  and  give  him  a  rec^pt  therefor. 
It  was  not  bis  duty  to  look  after  tba  inter- 
este  of  any  other  person  or  claimant  Otmp. 
Laws  1879,  C.  92,  pp.  864,  865.  H  195-198: 
The  acceptance  <tf  the  money  and  the  Issu- 
ance of  a  receipt  thwefor  cannot  in  ai^  man- 
ner prejudice  the  righte  of  any  othsr  iieraoo, 
nor  deprive  such  other  person  of  any  Interest 
In  the  land,  or  o^  any  remedy  to  which  he 
may  be  entitled.  The  payment  to  the  treas- 
urer, and  the  Issuuice  of  a  receipt  therefw, 
does  not  determine  the  ultimate  right  of 
either  the  plaintiff  or  any  other  claimant; 
and  the  defendant  might  have  accepted  the 
money  from  both  dalmante,  and  Issued  re- 
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ceipts  tberefor,  as  eacb  claimant  Is  support- 
ed by  a  Judgment  of  a  court  of  competent 
Jurisdiction.  TUe  dlBpmltion  of  this  case  In 
favor  of  the  plaintiff  will  not  determine  tbe 
question  of  title  of  the  land  adversely  to 
Moody,  but  merely  enablea  tbe  plalntlfr  to 
enforce  hereafter,  !n  tbe  way  of  ejectment  or 
aa  action  to  qnlet  title,  or  other  valid  legal 
proceeding,  any  right  which  he  has  to  the 
premises.  PertiapB  plaintiff  might  have  pro- 
ceeded, without  the  possession  of  the  treas- 
urer's receipt,  to  contest  with  Moody  the  land 
claimed  by  liim,  but  such  a  proceeding  might 
lead  to  additional  compIlcatlonB,  and  we 
tblnk  the  course  now  b^g  pursued  the  bet- 
ter one  to  he  adopted.  An  action  between 
plalntifC  and  Moody  will  decide  the  priority 
of  settlement  and  cultivation."  Under  tbe 
statutes  providing  for  the  sale  of  school  laods^ 
priority  of  adjudication  by  the  probate  court 
carries  with  it  no  rights  to  priority  of  recc^ 
nlUon  by  the  county  treasurer.  Nor  does  the 
fact  that  the  county  treasurer  has,  upon  pres- 
entation of  a  transcript  from  the  probate 
couit,  received  and  receipted  for  an  install- 
ment of  the  purchase  money  for  school 
lands,  preclude  the  treasurer  accepting  and 
receipting  for  an  Installmeat  of  the  pTirchase 
money  for  the  same  lands  to  another  who 
presents  a  proper  transcript  from  the  pro- 
bate court  and  makes  a  tender  of  the  money. 
The  county  treasurer's  duties  are  ministerial. 
Be  can  exercise  no  judicial  powers  In  the 
premises.  Defendant  should  have  acc^tod 
plaintiff's  tendra-  of  moo^.  and  Issued  to  her 
bis  receipt  therefor. 

A  peremptory  writ  of  mandamns  will  Is- 
floe.  AU  the  Justices  coocurrlnf. 


BTATB  T.  APFLBTON. 
(Bttptsms  Oonrt  of  Kansu.    Nor.  1901) 
znFonuTZOH— Konoif  to  quASH— haks  or  jlo- 

CCTXn— WTBDSB— INBISUCnONS. 

1.  Where  one  la  chaned  In  an  infortnatlon 
as  F.  T.  Appleton,  and  the  Information  does  not 
state  that  the  appdlant's  full  name  to  unknown 
to  the  pleader,  ft  to  not  error  to  overmto  a  mo- 
tion to  quash  the  Information  because  the  foil 
ChristlaD  name  to  not  stated. 

2.  Instructions  examined,  and  found  to  state 
the  law  correctly. 

(Syltobua  by  the  Court) 

Appeal  from  District  Oonrt,  Bosh  Oonn- 
tr;  Ohas.  B.  Lobdeil,  Judge. 

F.  T.  Appleton  was  convicted  of  mnrder 
In  the  first  degree,  and  appeals.  Affirmed. 

&  I.  Hale,  O.  P.  OHne,  and  David  Bttcble, 
for  ti^ellant  0.  0.  Coleman,  Atty.  Gen., 
and  J.  W.  McOonnlck,  for  tbe  Stat& 

ORBBN^  J.  The  appellant  appeal!  from 
B  convIctlOD  of  moider  In  the  first  degree. 
The  first  error  alleged  Is  the  orerrallng  of 
his  motion  to  quash  the  Information  because 
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of  Its  alleged  Indefinlteness  and  uncertainty 
as  to  the  person  charged.  The  charge  Is 
against  F.  T.  Appleton.  It  Is  argued  that 
the  letters  "F.  T."  are  only  the  initials  of 
appellant's  foil  Christian  name;  that  there 
la  no  statement  In  the  Information  that  the 
pleader  did  not  know  appellant's  Christian 
name,  and  therefore  the  motion,  to  quash 
should  have  been  sustained.  There  was  no 
evidence  offered  on  the  hearing  of  the  mo- 
tion, or  at  any  step  In  the  trial,  to  show  that 
np[>ellant  had  any  other  name  than  tbe  one 
under  which  he  was  charged.  If  It  had 
been  shown  that  he  was  not  charged  under 
hto  fall  Christian  name,  tbe  state  might 
have  shown  that  he  was  known  as  well  by 
the  name  of  "F.  T.  Appleton"  as  any  other. 
Where  one  Is  equally  well  known  by  two  or 
I  more  names,  he  may  be  indicted  under  el- 
I  ther.  State  v.  Dresser,  64  Me.  569;  Com- 
I  mon wealth  v.  Jacobs.  162  Mnss.  276,  26  N. 
E.  4S3;  Commonwealth  v.  Seeley,  167  Mass. 
633,  45  N.  B.  01;  10  Encyc.  PI.  &  Pr.  555. 

Tbe  appellant's  defense  was  self-defense. 
Ho  predicates  error  on  the  giving  of  Instruc- 
tions 18,  20,  22,  and  28: 

"(18)  You  are  Instrutced  that  the  killing 
of  deceased  would  be  Justifiable  if  done  by 
the  defendant  In  resisting  any  attempt  to 
murder  him  or  do  him  great  personal  in- 
Jury,  where  there  was  reasonable  cause  to 
apprehend  a  design  to  so  murder  or  Injure 
the  defendant,  and  immediate  danger  of 
such  design  being  accomplished." 

"(20)  In  this  connection  I  instruct  you  that 
the  defendant  was  Justified  in  acting  upon 
the  circumstances  as  they  appeared  to  him 
at  the  tlm&  And  In  determining  whether  or 
not  the  defendant  took  the  life  of  deceased 
under  circumstances  to  render  tbe  act  Jus- 
tifiable, as  hereinbefore  explained,  you  will 
determine  whether  or  not  the  circumstances 
as  tbey  appeared  to  him  were  such  as  to 
lead  a  reasonable  man  to  believe  that  there 
was  a  design  to  kill  blm  or  do  Immediate 
bodily  banfi,  coupled  with  immediate  dan- 
ger of  such  design  being  accomplished." 

"(22)  Ton  are  Instructed  that  a  city  mai^ 
shal  has  authority,  with  or  without  a  war- 
rant, to  arrest  persons  who  commit  breaches 
of  the  peace  within  his  city,  and,  if  the 
persons  sought  to  be  arrested  resist  or  flee, 
to  use  such  force  as  may  he  reasonably  nec- 
essary under  the  facts  and  circumstances  to 
apprehend  tbe  offender;  but,  before  having 
a  right  to  resort  to  such  force,  such  officer 
must  use  such  language  and  so  act  as  to 
make  clear  to  tbe  offender  his  Intention  then 
and  there  to  take  him  Into  custody. 

"(28)  I  Instruct  you,  as  a  matter  of  law, 
that  a  person  who,  on  tbe  public  streets 
of  a  city,  In  tbe  presence  of  several  persons, 
applies  to  another  vile  epithets,  with  the 
intention  of  annoying,  offending,  and  dis- 
turbing such  person,  commits  a  breach  of 
the  peace." 

His  contention  Is  that  by  Instructions  18 
and  20  the  Jury  were  informed  that,  befora 
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0D«  Is  JostlflBblB  In  re^tlDg  a  Montoiu  at- 
Bault  to  the  utent  of  taking  tbe  lUc  of  bla 
anallamt,  then  mtut  be  nawmable  eanae 
to  ^vrehend  a  design  to  nnirder  blm  vt  do 
blm  great  pnwnal  Injmy^  and  that  the  im- 
mediate dauger  ot  andi  design  being  ae- 
cunpllshed  mut  eadst  In  fact  Instmctlim 
18  Is  a  statement  of  abstract  law,  and  In- 
struction 20  Is  sn  application  ot  the  prin- 
ciples there  announced  to  the  case  on  trial. 
By  the  latter  tin  jury  are  Instructed  that 
one  upon  whom  a  feltmlous  assault  Is  made 
Is  justifiable  In  acting  in  Us  own  defense 
upon  the  facts  as  they  reasoiiBbly  ^pear  ts 
htm,  provided  the  drenmstances  as  tb^ 
appear  to  him  are  sedi  as  would  lead  a 
reasonable  man  to  bellere  that  there  was 
u  dedgn  on  the  part  of  hie  usailant  to  kiU 
him  or  to  do  him  gnat  bodily  injury,  and 
that  there  was  Immediate  dangw  of  such 
design  being  aocooquHsfaed.  Tbe  contmtlon 
iif  appellant  Is  not  warranted  by  ■  fair  In- 
terpretation and  reading  of  ttie  Instructlona. 
The  Instructions  correctly  state  the  law.  and 
In  such  a  way  aa  to  make  It  reasonatdy  cer- 
tain that  the  jury  oooM  net  hare  been  mla- 
led. 

Tbe  error  alleged  ot  burtmctkm  22  la  that 
ft  states  that  a  poUee  offlcer  may  arrest  one 
for  the  Biqpposed  commission  vt  an  offnue 
without  a  warrant  Appellant  cemtends  tliat 
such  offlcer  can  only  arrest  wlttiout  a  war- 
rant when  tbe  eflenee  Utt  wUcfa  the  arrest 
Is  being  made  was  committed  In  the  pres- 
ence of  stteh  officer.  Ooneedlng  this  to  be 
the  law,  and  tlut  ta  tUs  respect  the  In- 
struction Is  emmeons,  Is  it  prefnllldalT  The 
offense,  if  one  was  esmnltted,  for  whidi  tt 
Is  allied  tbs  poUouMa  was  attsmptlng  to 
make  the  arrest  at  the  time  of  the  homicide, 
was  eommltted  la  tbs  pctsence  of  the  of- 
flcer, and  no  queathm  of  the  right  at  a  police 
officer  to  malm  an  ureat  without  a  irmznuat 
fbr  an  offense  not  committed  in  his  presenee 

was  lUTOlTOd. 

The  objection  4»  lastiueUon  28  Is  not 
apedflcally  stated.  It  Is^  hewersr,  a  ew- 
reet  statemrat  of  tiie  law.  One  who  ap- 
pnea  Tile  cpttheta  to  anotiier  In  a  paUlc 
street  In  the  presence  of  bystanders^  with 
the  intention  of  annoying  and  dlstarblng 
such  person,  commlta  a  braadi  e£  the  psaes. 
That  li  aH  the  instmeUoB  contains. 

It  it  suggested  that  the  court  nred  In  re- 
fnstaig  to  glTO  instroctlons  aAed  Iqr  appel- 
lant nombraed  tron  1  to  8;  ln(fludT&  Ov 
attention  has  only  been  called  ivedflcally 
to  one  eC  such  instmcttons,  uid,  iqKm  ex- 
amination, we  find  that  tbe  principle  of  law 
stated  thoeln  was  correctly  given  in  an  in- 
struction pKpated  and  glTcn  by  tte  oourt 

We  cannot  enter  upmi  an  luTestlgation  ef 
the  erldenee  further  thaa  to  ascertain  tf 
■Oiere  la  some  substantial  erldence  to  sns- 
tato  all  the  material  allegatloni  of  tbe  in- 
formation. We  cannot  weigh  and  detormfae 
upon  which  side  it  pr^wnderates.  An  ex- 
amlnatloa  of  the  erldence  leaToa  no  doubt  to 


our  minds  that  there  was  erldence  to  snp- 
port  erery  material  tact  necessary  to  sus- 
tain the  charge  in  the  Information.  While 
we  might  not  bare  anlred  at  the  same  eon- 
elnsim^  It  waa  ths  ezeiustre  prortnce  ef  tbe 
Jury  to  w^gb  and  detsrodne  an  questions  of 
tact  Under  the  rule  stated,  their  eondn- 
slon  must  be  Anal. 

The  judgment  of  the  eourt  below  la  af- 
firmed. All  tlM  Justices  omenrring. 


SHANKS  ct  sL  T.  PBARSON. 
(Supreme  Court  of  Kansss.   Nor.  S,  18M.) 

AmAL—RETIBW— rAOATINO  IKJTTnOTtOn— KQ- 
tJITT— JURT  TBUX— IimSUCnONS. 

JLThe  pTOvlsf<HM  of  eectton  0053,  Oct.  Bt. 
1901,  hare  ap^lcatton  only  to  proceediiiffi  to 
rererae  interlocutory  ordm  disdavginc  or  modi- 
fying aa  attacbment  or  temponur  Injauctlon. 

2.  In  an  caaltable  action,  where  the  ctrart 
takes  the  adrice  of  a  jury  on  questions  of  tact. 
It  is  not  error  to  refuee  to  tautrnct  «d  ^otftlons 
of  law  applicabie  to  aoaaa  poition  or  phue  of 
the  caw,  Dnt  inapplicable  to  sag  qaasnon  aidi* 
niltted  to  the  jmy. 
(Syllaboa  by  the  Coort.) 

Error  from  District  Court;  Hltctaell  Oem- 
tF:  H.  M.  Plckler,  Judge; 

Action  by  Thmnas  Shanks  and  otliaB 
against  Jacob  Pearson.  Jud^noit  for  de- 
fbndani^  and  plalntlflfe  bring  error.  Affirmed. 

Bumham  ft  DadkieU  nd  Cleric  A.  Smith, 
for  plalntlffii  in  error.  Pulelfer  A  Sndto.  P. 
B.  PnlBlfer,  and  Lerl  Oooper,  tor  defsndnt 

to  error. 

OBEENB,  J.  This  action  was  bmngbt  to 
enjoin  the  road  oTOveer  of  Road  District  No. 
1,  Logan  township,  Mitchell  county,  from 
opening  a  ditch  on  the  road  to  front  of  plato- 
tlffB'  premises.  On  the  txtol  ef  tlie  merita 
the  temporary  injnnctlaa  was  dlsaolred.  Xbe 
plaintiffs  prosecute  error. 

The  defendant  In  error  challengee  the  ]a- 
risdiction  of  this  oourt  on  the  ground  that 
the  proceeding  in  error  was  net  ctunmenced 
within  30  daya  after  the  final  judgment  dis- 
solving the  tranporary  Injunction.  General 
pleadings  were  filed  by  both  parttea,  tbe 
cause  tried  eo  ito  meitts,  and  judgment  r&i- 
dered  dissolrlng  the  temporary  injunction 
and  for  costa.  It  Is  contended  that  this 
court  caasiDt  acquire  jurisdHctiMs  to  rerwse  a 
judgment  vacating  an  InjunetloB  milees  the 
peoceedlng  is  taititnted  to  this  coort  within 
80  dajs  from  tb»  date  of  tiw  rendition  ef 
such  judgment,  as  prorlded  to  sectton  0053, 
Gea.  St  1901.  The  prorlalons  of  that  aee- 
tloQ  have  appllc&tloa  onty  to  paoceedlnga  to 
reverse  Interlocatory  orders  dissolving  In- 
Juactioas.  Tbey  have  no  application  to  pro- 
ceedings In  enor  to  reverse  a  final  Jods- 
uent  In  an  injunction  action. 

This  Is  tbe  second  time  this  cause  has 
been  before  this  courL   The  present  phdn- 
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tlffi  prosecuted  error  froip  a  Judgment  ot  th% 
district  court,  which  was  rerersed  and  the 
cause  remanded.  Shanks  t.  Pearson,  68 
Kqd.  168,  71  Pac.  252.  It  appears  that  on 
the  final  trial  a  general  Judgment  was  ren- 
dered for  the  defendant,  and  for  all  costs, 
except  the  costs  of  the  first  trial,  laelodlng 
the  costs  itf  the  proceeding  in  error,  which 
were  taxed  to  Oie  defendant,  and  a  Judg- 
ment rendered  against  blm  therefor.  Prior 
to  instituting  the  ^esent  proceeding,  the 
plaintiffs  caused  an  execution  to  Issue  on  the 
Judgment  against  the  defendant  for  such 
coats,  which  were  collected  and  paid  into 
court  A  seoend  ground  for  dismissal  urged 
by  defendant  Is  ttiat  the  plaintiffs,  having 
acceptsd  the  benefits  of  that  portion  of  the 
Judgment  which  war  in  their  favor,  cannot 
now  be  hmrd  to  complain  of  that  portloa 
which  was  against  tbesa.  One  cannot  ac- 
cept the  benefits  of  a  part  of  an  entire  Judg- 
ment, and  complain  of  another  part  How- 
ever, this  rule  bas  no  application  where  th* 
Jodgmmt  is  aeparabie,  and  each  part  inde- 
pendent of  the  other,  and  the  reversal  of  one 
does  not  affect  the  otter.  Inverarl^  v.  Sto- 
weU  et  ml,  10  Or.  261;  Farmers'  L.  ft  T.  Oo. 
T.  Bankers,  ete^  TeL  Co^  108  N.  Y.  342. 16  N. 
I-:.  539.  The  Jadgnients  in  this  case  are  sepa- 
rate and  independoit  Tliey  are  not  so  closely 
connected  and  mutually  dependent  that  the 
rerersal  of  one  would  necessarily  work  a 
reverM]  of  the  other.  Indeed,  It  would  be 
bard  to  coneelve  of  tb*  azlflteikce  of  audi 
a  condition  where  Judgments  are  for  costs 
only.   The  motlm  Is  overruled. 

There  are  numerous  assignments  of  enot, 
but  tbey  possess  Uttle  merit  Helther  party 
was  entitled  t»  a  Jury.  The  court  impan- 
eled a  Jury,  and  submitted  to  them  certain 
questions  of  fftct  Error  Is  predicated  on  the 
refusal  of  the  court  to  submit  other  Ques- 
tions requested.  Whether  the  advice  of  a 
Jury  abould  have  been  taken  on  any  ques- 
tion, and,  if  so,  upon  what  question,  was  a 
matter  entirely  wlthlu  the  discretion  of  the 
court  In  Woodman  t.  Davia,  32  Kan.  344, 
S47,  4  Pac  262,  264,  it  was  said:  "The  first 
four  causes  of  action  were  in  equity,  and  in 
such  a  case  the  court  has  the  itower,  without 
giving  any  reason  therefor,  to  aend  aoy  por- 
tkm  of  the  issues  which  it  chooses  to  the 
Jury  to  be  tried,  and  to  xeqalre  the  Jury  to 
make  a  aeparate  finding  i^n  each  of  the 
Issues;  and  the  court  may  try  ail  the  Is- 
sues In  the  oaae  itself."  If  a  party  to  such 
an  actloii  desires  a  finding  «n  any  particu- 
lar question,  be  should  subnilt  hhi  question 
to  the  coiut,  and  request  a  finding  theveon. 
Where  the  court  takes  the  advice  of  a  Jury 
on  particular  questions  of  fact,  it  is  not 
error  to  refuse  to  Instruct  on  general  prin- 
ciples of  law  applicable  to  the  case,  if  in- 
applicable to  the  special  questions  submit- 
ted to  the  jury.  In  the  present  case  the 
court  fully  instmcted  the  Jury  on  all  ques- 
tloBS  of  fact  submitted  to  It 

KoaeraiM  -^tocs  am  assigned  because  of 


the  exdusion  of  evidence^  tt  appears  that 
for  a  time  ihe  court  excluded  all  evidence 
along  a  certain  tins  offered  by  the  plaintiff. 
Later,  however,  the  court  changed  the  rule, 
and  all  the  material  evidence  tiieretofon  «i- 
eluded  was  admitted. 

No  substantial  error  being  found  in  any 
of  the  asalgnments,  the  Judgment  la  affirmed. 
All  tin  Justices  conourrli^ 


QUBBN  IN8.  00.  OF  AHBRtOA  T. 
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<Snpreme  Oeort  of  Kansaa.    Nor.  B,  1904.) 

imnraaNOK— coNDinonB  or  fouot— tixjah* 

FIOFUTT— WAITXB. 

1.  Where^'i  iwHcy  of  Inanrance  contained  the 
condition  that  It  wouM  be  void  if  the  building 
insured  thereby  be  or  became  vacant  or  unoo 
cnpied,  and  so  remained  for  a  period  ot  10  days 
unless  otherwise  provided  by  agreement  Indorsed 
thereon,  and  aoch  poHc;  was  Issued  hy  an  -.gent 
having  authority  to  isine  policies  of  insurance 
and  consummate  the  contract  and  sach  agent 
at  the  time  of  the  issuing  of  the  policy  had 
knowledge  that  the  bulldlnc  was  then  vacant 
and  unoccupied,  and  thereafter  and  within  10 
dmjB,  upon,  request  of  the  aiwured,  axreed  to 
indorse  a  vacancy  pennlt  on  tlie  policy,  but  fail- 
ed to  do  so,  and  the  assured  relied  upon  the 
acts  and  agreement  of  the  agent,  held,  the  in- 
■umnce  company  waived  the  condition  of  the 
policy,  and  was  liable  for  a  loss  by  fire  occur- 
ring while  the  building  oon tinned  racaut  sad 
unoccupied. 

(Syllabus  1^  the  Court) 

Error  from  District  Court,  Cowley  County; 
0.  U  Swarts,  Jndcsw 

Action  by  C.  0.  Btraughan  against  tfa* 
Queen  InsnreDDe  Company  of  America. 
Judgment  Cor  plalatlll.  Deflendant  brlnfli 
error.  Afflnned. 

Reed,  Tates,  Mastln  ft  Howell  and  0.  T. 
Atkinson,  tor  plaintiff  in  error.  L.  O.  Brown, 
tor  defendant  in  emw. 

ATKINSON,  J.  a%ls  action  was  brougbt 
by  O.  C.  Straugban  against  the  Qneen  In- 
surance Company  of  America  to  recover  loss 
by  fire  on  a  $1,700  xwllcy  issued  to  plaintiff 
by  defendant  The  trial  was  before  the 
court  and  a  Jury,  resuttlng  In  a  Terdlct  and 
Judgmrat  for  plaintiff  In  the  mm  of  $1,51)0. 
The  policy  of  insurance  sued  upon  was  Is- 
sued to  plaintiff  on  the  26th  day  of  February, 
1801,  through  P.  L.  Snyder,  defendant's  local 
ag»it  at  Arkansas  City,  wliere  the  prop- 
erty was  situated.  The  policy  insured  plain- 
tiff against  loss  by  fire  on  dwelling  In  the 
sum  »f  ¥1,300,  and  on  walks,  fences,  and 
trees  in  ttie  sura  of  $500.  Concurrent  tnsur- 
fltnoR  was  permitted  on  dwelling.  At  the 
time  of  the  loss  by  fire  Marc^  12,  1901,  tiierv 
was  upon  the  dwelling  concurrent  Insurance 
In  the  sum  of  $1,300  in  the  Providence- Wash- 
ington Insurance  Cbmpany,  placed  thereon 
February  26,  1901,  by  said  P.  L.  Snyder, 
who  was  also  the  local  agent  of  aeld  company 
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Bt  Arkansas  City.  The  dwelling  was  vacant 
at  the  time  the  fire  occurred.  There  was  In 
the  policy  sued  upon  a  clause  providing,  In 
substance,  that  the  policy  shall  be  void  If  the 
building  Insured  thereby  be  or  become  Ta- 
cant  or  unoccupied  and  so  remain  for  a 
period  of  10  days,  unless  otherwise  provided 
by  agreement  indorsed  on  the  policy.  On 
the  part  of  plalntlfT  It  was  claimed  that  this 
provision  of  the  policy  had  been  waived  by 
defendant,  through  Its  agent,  Snyder,  who 
had  actual  knowledge  at  the  time  the  policy 
was  Issued  that  the  bonse  was  then  vacant; 
and  that  on  the  7th  day  of  March — less  than 
10  days  from  the  date  of  the  Issuing  of  the 
policy — plalntlfT  had  requested  of  the  agent, 
Bnyder,  that  he  Indorse  upon  the  policy  a 
permit  to  make  repairs,  and  also  a  permit 
for  30  days'  vacancy  of  the  building;  that 
the  agent,  Snyder,  stated  at  the  time  he 
would  place  such  Indorsements  upon  the  pol- 
icy; that  he  did  on  said  day  place  an  in- 
dorsement upon  the  policy  giving  to  plalntUC 
the  right  to  make  repairs,  but  omitted  to 
add  the  vacancy  clause,  and  of  which  omis- 
sion plalnUfl  bad  no  knowledge  until  after 
the  fire;  that  defendant,  through  its  agent, 
Bnyder,  bad  thereby  waived  the  placing  of 
an  Indorsement  of  a  vacancy  clause  upon 
the  policy.  Defendant  denied  a  waiver,  and 
denied  the  authority  of  the  agent,  Snyder, 
to  make  such  waiver,  there  being  a  clause 
In  tbe  policy  to  the  effect  that  no  agent  or 
officer  of  the  company  could  waive  any  of 
the  provlslona  of  tbe  policy  otherwise  than 
In  writing  Indorsed  thereon.  Snyder  was  the 
agent  of  defendant,  with  authority  to  Issue 
and  countersign  policies  of  Insurance  and 
collect  premiums,  and  occasionally  adjusted 
losses.  Such  an  agent  may  waive  the  con- 
ditions of  a  policy  otherwise  than  In  writing 
indorsed  thereon.  American  Cent.  Ins.  Co. 
V.  McLanathan,  11  Kan.  533;  Ins.  Co.  v. 
Barnes,  41  Kan.  161,  21  Pac.  165;  Ins.  Co. 
V.  Gray,  43  Kan.  497,  23  Pac.  637;  Ins.  Co. 

V.  McCarthy,  68  Kan.  ,  77  Pac.  90. 

Upon  the  trial,  plaintiff,  with  reference  to 
the  vacancy  of  tbe  dwelling,  testified  to  the 
state  of  facts  claimed  by  blm  as  a  waiver. 
Snyder,  tbe  former  agent  of  defendant,  testi- 
fied to  the  same  state  of  facts.  He  also  tes- 
tified that  he  Indorsed  no  vacancy  clause 
npon  the  policy,  because  he  did  not  think  it 
necessary  to  do  so,  as  he  knew  the  premises 
were  vacant  at  the  time  the  policy  was  is- 
sued and  at  tbe  time  tbe  Indorsement  was 
requested  by  plaintiff.  Tills  knowledge  of 
the  agent  was  knowledge  of  the  company. 
Ins.  Co.  T.  Bank,  SO  Kan.  449,  31  Pac.  1069. 
Defendant  cites  the  case  of  Insurance  Co.  t. 
Bussell.  65  Ean.  373,  69  Pac.  345,  68  L.  B.  A. 
234,  as  being  against  tbe  right  of  plaintiff  In 
this  case  to  a  recovery.  That  case  is  not  In 
point.  In  that  case  the  buildings  became  va- 
cant and  unoccupied,  and  continued  so  va- 
cant and  unoccupied  for  a  period  of  12  days, 
without  the  knowledge  or  consent  of  the  in- 
torance  company.   Tbe  policy  provided  that 


It  should  become  void  If  the  buildings  be  or 
become  vacant  or  unoccupied.  Before  the 
loss  occurred,  the  buildings  were  reoccupted. 
The  real  question  determined  In  that  case 
was  that  under  the  provisions  of  the  policy  tbe 
vacancy  of  the  buildings  without  tbe  knowl- 
edge and  consent  of  the  company  imme- 
diately forfeited  the  policy,  and  that  the  re- 
occupancy  of  the  buildings  did  not  operate  as 
a  revivor  of  the  forfeited  policy.  The  insur- 
ance company  had  no  knowledge  of  the  va- 
cancy, and  there  was  In  tbe  case  no  question 
of  waiver. 

The  proof  of  loss  did  not  conform  to  tbe 
requirements  of  the  policy.  Nor  was  there 
an  arbitration  before  the  commencement  of 
the  action.  There  was  some  evidence  of- 
fered that  the  proof  of  loss  was  returned 
with  direction  that  It  be  completed,  and 
there  was  also  some  evidence  offered  that 
the  defendant  had  made  demand  for  an  arbi- 
tration. It  appears,  however,  that  adjuster 
Welsh  made  this  demand  by  letter.  The  let- 
ter was  sent  through  the  agent;  Snyder,  and 
was  not  shown  to  have  been  delivered  by 
Snyder  to  plaintiff.  The  claim  Is  made  by 
plaintiff  that  the  proof  of  loss  submitted 
was  sufficient.  A  further  claim  is  made  by 
plaintiff  that  tbe  proof  of  loss  was  waived 
by  defendant  sending  adjuster  Welsh,  who 
investigated  the  loss  and  endeavored  to  set- 
tle it  The  claim  is  also  made  by  plaintiff 
that  proof  of  loss  was  waived  by  tbe  agent, 
Snyder,  who  told  plaintiff  tliat  no  proof  of 
loss  was  necessary;  that  It  was  unnecessary 
for  him  to  do  anything,  as  the  claim  would 
be  settled.  It  is  well  settled  that  the  right 
to  notice  and  proofs  of  loss  Is  a  right  which 
the  Insurance  company  may  waive.  It  is 
also  settled  than  an  agent  of  an  Insurance 
company  may  waive  notice  and  proof  of  loss. 
Insurance  Co.  Munger,  40  Kan.  178,  30 
Pac.  120. 

It  was  claimed  by  plaintiff  that  the  loss 
was  a  total  one,  and  that  there  was  nothing 
to  arbitrate.  Upon  tbe  trial  there  was  much 
evidence  offered  to  show  that  tbe  dwelling 
and  the  foundation  was  a  total  loss,  within 
the  meaning  of  the  term,  as  defined  by  this 
court  In  Insurance  Co.  v.  Heckman,  64  Kan. 
888,  67  Pac.  879.  There  was  some  evidence 
offered  to  show  that  the  trees,  the  fence, 
and  the  wfilks  were  also  a  total  loss,  so  far 
as  their  practical  usefulness  was  concerned. 
It  was  further  claimed  by  platntlfl  that  no 
request  or  demand  for  an  arbitration  had 
ever  been  made.  It  was  also  claimed  by 
plaintiff  that  the  right  to  arbitrate  had  been 
by  defendant  waived  through  Its  agent,  Sny- 
der, who  stated  to  plaintiff  In  aubatance, 
that  nothing  further  need  be  done;  that  the 
claim  would  be  settled.  The  further  claim 
was  made  that  no  difference  arose  between 
the  parties  as  to  tbe  value  of  tbe  property 
or  the  extent  of  the  loss  sustained.  The 
questions  of  waiver,  end  all  disputed  qnes- 
tions  of  fact  were  by  the  court  submitted  to 
the  Jury.  There  waa  evidence  lipon  each  of 
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Qie  laaaes.  The  evidence  went  to  tSie  Jnry 
under  proper  lastmctlonB  hy  tbe  court  Tbe 
verdict  of  tbe  Jnry  coiutltnted  a  floding  upon 
eacb  In  favor  of  the  plaintiff.  The  Instrne- 
tlons  given  1^  the  court  fairly  stated  the 
law  applicable  to  the  case.  No  material  er- 
ror Is  found  In  tbe  conrt  refusing  to  give  Ihe 
Instructions  reguested  by  defendant  Nor 
was  there  error  In  the  rollngi  of  the  court 
prejudicial  to  defendant  In  the  admission 
or  rejection  of  e^dence. 

Finding  no  matralal  errw  in  the  record, 
the  Judgment  of  the  district  court  will  be 
affirmed.  AH  tbe  JusUcet  ooncurrlng. 


PARB  V.  BOARD  OF  OOM*BS  OF  SHAW- 
NEE COUNTY. 

(SniHrane  Court  of  Kanaas.    Nov.  6^  1804.) 

DDSCnVI  BBIDQB— UABXLITT  OV  COUnTT— ITO- 
TICE  or  DSFEOTS. 

1.  Under  the  statute  Imposing  a  liability  upon 
tbe  county  for  damages  sustained  by  reason  of 
a  defective  bridge  constructed  by  the  county, 
where  tbe  chairman  of  tbe  board  of  county  com- 
miasionera  has  five  days'  notice  of  the  defect, 
the  notice  essential  to  a  recovery  Is  actual,  per- 
sonal notice  of  tbe  defect  cauung  the  injury, 
and  aignifiea  aomatbing  more  than  an  tmpor- 
tsnlty  to  acqnlre  notice  1^  the  exercise  of  due 
care  and  diligence^ 

2.  There  must  be  actual  notice  of  the  particu- 
lar defect  cauaiug  tbe  injury,  and  something 
more  than  an  inference  of  notice  from  the  Jong 
continuance  of  a  defect 

8.  A. general  knowledge  of  the  plan  and  orlg' 
Inal  construction  of  a  bridge,  faulty  in  some 
respects,  and  which  had  stood  and  been  used 
for  aboat  nine  years,  cannot  be  regarded  as  no- 
tice of  a  particular  defect  via.,  a  decayed  sill, 
which  iHToke,  and  which  may  have  been  affected 
to  some  extoit  by  the  imperfect  construction. 

4.  Upon  an  examination  of  the  evidence  It  la 
held  that  the  proof  of  notice  of  the  defect  caus- 
ing the  injury  necessary  to  a  recovery  herein 
was  not  shown.  ^ 

^yilabos  by  the  Court) 

Error  from  District  Oonrt.  Shawnee  Ooun- 
tj;  Z.  T.  Hasen,  Judge. 

Action  by  Samuel  Parr  against  tbe  board 
of  commissioners  of  Shawnee  county.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

D.  H.  Branaman  and  David  Overmyer,  for 
plaintiff  in  error.  Welch  &  Welch  and  Otis 
K.  Hungate»  Go.  Atty.,  for  defendant  in  er- 
ror. 

JOHNSTON,  C.  J.  In  June,  1901,  whUe 
Samuel  Parr  was  passing  over  the  Shunga- 
nunga  Bridge,  It  fell,  precipitating  him  Into 
the  creek  below,  and  severely  injuring  him. 
The  bridge  was  built  by  the  county  com- 
missioners of  Shawnee  county  in  1892,  nine 
years  before  the  fall,  and  was  repaired  by 
the  county  in  December,  1899.  It  was  a 
mmbinatlon  bridge  of  wood  and  Iron,  65 
fpet  long,  and  with  a  roadway  16  feet  wide. 
At  one  end  of  the  bridge  was  a  stone  nbut- 
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ment  on  which  there  was  an  oak  tfn  or  cap 
18  feet  long  and  about  10  Inches  square, 
and  at  the  other  end  was  piling,  upon  which 
there  was  another  oak  cap  of  the  same 
length  and  size.  The  dimensions  of  the 
abutments  are  not  clearly  shown,  but  tbe 
length  Is  given  as  from  16%  to  17%  feet. 
There  hi  evldaice  that  each  end  of  tbe 
wooden  slUs  ex^jsnded  over  the  ends  of  the 
abutments  about  4  Inches.  The  sill  on  the 
stoue  abutment  brok^  and  the  bridge  fell. 
The  broken  sill  was  described  by  witnesses 
as  "brash,"  "partially  rotten,"  affected  'Vlth 
a  dry  rot,"  and  that  It  was  the  "same  cokn: 
clear  through."  Parr  presented  a  claim  for 
damages  to  the  board  vt  county,  commla- 
sloners,  whteh  was  ^sallowed.  An  appeal 
was  taken  to  the  district  court;  where  a 
trial  was  had  with  a  jury,  and  at  the  close 
of  plalntUTs  evidence  a  demurrer  to  the  evi- 
dence was  sustained,. and  xmder  the  direction 
of  the  court  a  verdict  was  returned  in  favor 
of  the  county. 

The  statute  makes  a  county  liable  for  dam- 
ages sustahied  by  reason  of  a  defective  bridge 
constructed  by  the  coun^,  where  the  ehalr^ 
man  of  the  board  of  county  commissioners 
bad  notice  of  such  defects  at  least  five  days 
prior  to  the  time  the  damage  was  susteined. 
Gen.  St  1901,  I  S79.  The  bridge  that  fell 
was  built  by  tbe  county.  It  was  defective, 
and  by  reason  of  the  defect  it  fell.  Was 
there  each  notice  of  the  defect  as  to  make 
the  county  UableT  This  qnestton  has  been 
practlcally  determined  1^  former  rulings  of 
this  court  No  proof  was  offered  to  show 
that  the  dialrman  of  the  board  had  personal 
.knowle^  that  tbe  sill  was  rotten,  nor  that 
any  one  had  told  blm  that  there  was  danger 
that  tbe  bric^  would  fall  because  of  any 
particular  defect  Much  is  said  In  the  ar- 
gument about  Implied  notice  and  notice  de- 
rived from  facts  and  drcnmstaucea  which 
pointed  to  the  ultimate  fact  Whatever  may 
be  tbe  rule  as  to  notice  of  transfers  and  con- 
veyances of  propwty  and  tbe  like,  that  re- 
quired In  stotutes  like  the  one  before  us  Is 
necessarily  of  a  high  degree.  The  Uablllly 
Insisted  on  Is  stetutory.  In  the  absence  of  a 
statute,  no  recovet?  could  be  bad  against  the 
county  for  injuries  resulting  from  a  de- 
fective bridge,  however  negligent  Qie  offi- 
cers might  be.  Under  this  sUtute,  impos- 
ing a  new  liability  on  the  county,  the  notice 
essential  to  a  recovery  is  actual,  penonal 
notice  afforded  by  direct  knowledge  of  a 
particular  (act  or  by  direct  communication 
from  those  acquainted  with  It  as  distin- 
guished from  constructive  or  implied  notice 
arising  from  a  knowledge  of  facts  and  circum- 
stances sufficient  to  put  one  on  Inquiry  and 
lead  to  knowledge  of  tbe  fact  In  question. 
So  It  was  said  in  M\irray  v.  Woodson  Coun- 
ty, 68  Kan.  1,  48  Pac.  6S4:  "In  actions  un- 
der the  statute  to  recover  for  injuries  oe- 
casioned  by  defects  In  a  bridge,  notice  of  the 
defect  must  be  brought  home  to  the  cbair^ 
man  of  the  county  board,  and  a  presumption 
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tbat  tnfonnatton  oC  tb«  tftct  possewed  by 
another  member  of  such  board  was  com- 
mnnicated  by  him  to  the  chairman  vUl  not 
be  Indulged."  And:  "Tbe  statute  charges 
the  county  with  liability  only  where  tbe 
chairman  of  the  board  haa  notice  of  tbe  de- 
fect In  question.  Thla  statute  excludes  tbe 
Idea  of  imputable  or  constructiTe  notkw." 
In  McFarland  t.  Knqioria  Township,  SO 
Kan.  668,  63  Pac.  864.  it  was,  in  effect,  held 
tbat  the  statute  required  actual  notice,  not 
only  of  the  physical  oondltloDs,  but  of  tbe 
fact  tbat  such  conditions  resulted  In  making 
tbe  highway  unsafe.  In  Jones  v.  Wainut 
Township  (Kan.  &aif.)  62  Pac.  865,  a  town- 
sh^  trustee  bad  been  notified  that  a  bridge 
bad  been  defective,  and  be  caosed  It  to  be 
repaired.  Sereu  months  afterward  an  in- 
jury occurred  because  of  a  rotten  stringer 
In  the  bridge,  which  was  not  noticed  by 
hlffi  when  tbe  repairs  were  made.  In  an- 
swer to  the  question  whether  a  liability 
could  arise  under  the  clrcumstanees,  it  was 
remarked:  "We  think  not  The  trustee  dis- 
charged his  duty  when  he  directed  tbe  re- 
pair of  tbe  bridge  after  notice  bad  been 
given  him  of  Its  defective  condition.  The 
particular  defect  causing  ttie  aceldeat.  If  in 
exbtence  at  that,  time,  was  not  specially 
called  to  his  attentloo,  and  was  not  ob- 
served by  the  road  overseer  In  making  the 
repairs;  and  such  erldcttces  of  tbe  condition 
<rf  the  stringer  as  were  observed  by  the 
road  overseer  negatived  the  idea  of  its  be- 
ing defective."  In  Harl  v.  Ohio  Township, 
62  Kan.  S15,  82  Pac.  1010,  the  sufflclency  of 
a  notice  under  this  atatute  was  considered, 
and  tbe  question  was  whether  notice  may 
be  presumed  from  the  open  character  and 
continued  existence  of  a  defect  The  court 
said:  "In  our  judgment,  such  last-mention- 
ed kind  of  notice  Is  insufficient  The  stat- 
ute requires  'at  least  five  days  notice,'  and 
that  we  thlnb,  means  actual  notice.  It  is 
notice  the  statute  requires,  and  not  the  In- 
ference of  notice.  Notice  of  a  fact  Is  knowl- 
edge at  that  fact."  In  Cunningham  v.  Olay 
Township  (Kan.)  76  Pac.  907,  a  recovery  was 
sought  for  an  Injury  caused  by  a  defect  In 
tbe  highway,  viz.,  the  leaving  of  a  stone  on 
the  Bide  of  the  road,  and  It  was  said  tbat: 
"In  order  tc^  the  plaintiff  to  recover,  he 
must  show  tbat  the  trustee  had  notice,  not 
only  of  tbe  existence  and  location  of  the 
atone,  but  also  of  the  fact  that  it  was  a 
moiace  to  the  safety  of  travel.  It  is  not 
essential  to  the  township's  liability  that  the 
trustee  should  have  actually  known,  or  even 
believed,  that  the  stone  as  situated  was 
likely  to  occasion  runaways,  but  It  Is  neces- 
sary tbat  he  should  have  had  his  attention 
directed  to  it  In  that  connection — that  be 
should  have  bad  knowledge  that  the  safety 
ot  the  highway  in  that  way  was  questioned 
ia  subject  to  question."  Under  the  statute 
the  coun^  Is  not  made  liable  because  of 
neglect  to  keep  a  bridge  in  safe  condition 
(or  travel,  but  ia  held  only  tor  Injuries  re- 


sulting from  defects  of  which  the  chairmaD 
of  the  board  had  five  days'  notice.  It  hav- 
ing beea  held  tbat  notice  to  other  members 
of  the  board  does  not  meet  the  statutory 
requirements,  It  follows  that  the  notice  to 
the  chairman  must  be  personal.  The  au- 
thorities cited  settle  it  that  imputable  notice 
is  not  sufficient  i^or  can  knowledge  be  Im- 
plied because  of  long  continuance  of-  tbe  de- 
fect 

It  Is  strongly  contended  that  because  tbe 
plan  and  original  construction  of  the  bridge, 
built  under  the  aupervli^n  of  tbe  county 
commlsslfoers,  was  defective,  In  that  the 
abutment  was  not  as  long  as  the  oak  sill 
which  was  broken,  and  because  of  tbe  re- 
pairing of  the  bridge  by  tbe  county  In  1899, 
when  an  unsound  alll  was  taken  out  of  the 
other  end  of  the  bridge  and  a  new  one  sub- 
stituted, and  also  when  a  brace  was  placed 
on  one  aide  of  tbe  bridge  and  the  other  aide 
tied  to  a  tree  with  a  wire,  there  was  actual 
notice  of  the  defect  which  caused  tbe  in- 
jury. It  to  true  that  tbe  slU  which  broke 
was  not  supported  from  end  to  end  by  Uie 
stone  abutment  and  also  that  the  super- 
structure which  was  about  as  wide  as  the 
sill  was  long  extended  somewhat  over  each 
end  of  the  abutment  and  It  may  also  be 
taken  as  true  tbat  good  oiglneerlng  requir- 
ed an  abutment  as  long  as  the  superatnie- 
ture  was  wide;  but  probably  no  bridge  con- 
structed is  perfect  either  in  plan  or  con- 
struction. .  Although  the  shoes  of  the  Iron 
ardies  did  extend  a  Uttle  beyond  tbe  ends 
of  the  abutment  they  were  partiy  over  and 
were  supported  by  it  The  bridge,  faulfy  aa 
It  may  have  been,  stood  for  nine  years,  and 
probably  would  have  stood  much  longer  If 
the  sill  had  not  become  rotten.  The  faulty 
construction,  if  it  may  be  so  termed,  of  a 
bridge,  continuously  used  for  nine  years, 
as  this  one  was,  Is  not  actual  notice  of  the 
detect  which  caused  the  Injury.  It  might 
be  remarked,  aa  was  done  in  Jones  v.  Wal- 
nut Township,  supra,  that  "the  particular 
defect  causing  the  accident  If  in  existence 
at  that  time,  was  not  spedfleally  called  to 
the  attention"  of  the  chairman.  In  accwd- 
ance  with  the  rule  stated  in  McFarland  v. 
Elmporia  Township,  supra,  and  Cunningham 
V.  Clay  Township,  supra,  there  must  be  ac- 
tual notice,  not  only  of  the  physical  condi- 
tion of  the  bridge,  but  also  of  the  fact  that 
such  conditions  resulted  In  making  the  bridge 
unsafe. 

In  Maine  there  Is  a  statute  which  makes 
2i  hours'  actual  notice  a  condition  precedent 
to  a  recovery  for  an  Injury  received  on  a 
defective  highway.  lo  Interpreting  that  act 
In  Smyth  v.  Bangor,  12  Me.  249,  the  court 
remaAed:  "Since  tbe  passage  of  the  act  of 
1877  no  recovery  can  be  had  against  a  town 
or  city  for  an  injury  received  through  a 
defect  In  one  of  Its  highways,  unless  some  one 
of  its  municipal  officers,  or  highway  survey- 
ors, or  road  commiasloners,  had  24  hours* 
actual  notice  of  tbe  defect.  And  tlie  notice 
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must  be  of  tile  delect  Itself—of  the  IdentlcRl 
defect  whlcb  caused  the  injury.  Notice  of 
aDother  defect,  or  of  the  existence  of  a  caase 
likely  to  prodnce  the  defect,  la  not  stifflclwit,** 
In  Rogers  t.  Shirley,  74  Me.  144,  the  same 
court  said:  "The  call  now  Is  for  twenty- 
four  honrs'  actual  notice  to  the  manlclpal 
officers,  highway  surreyors,  or  road  commis- 
sioners of  the  town,  (rf  the  defect  or  wast  of 
repair  which  is  the  cause  of  the  accident, 
proreUe,  as  in  other  cases  where  actnal  no- 
tice Is  required,  by  circumstances  showing 
personal  knowledge  on  the  part  of  the  party 
to  be  notified,  or  Information  conveyed  to 
him  by  others  of  the  existing  facta.  Nor  can 
one  be  said  to  have  actual  notice  of  such  a 
thing  as  thta  statute  has  reference  to  until 
both  the  character  and  approximately  the 
location  upon  the  face  of  the  earth,  of  tiiat 
whlcb  constitutes  the  defect.  Is  In  some  way 
made  known  to  him."  In  Hurley  t.  Bow- 
dolnbam,  88  Me.  298,  34  Atl.  72,  It  was  held 
that  actual  notice  provided  for  in  the  stat- 
ute was  something  more  than  an  opportuni- 
ty to  acquire  notice  of  ttie  exercise  of  due 
care  and  diligence,  and  that  notice  that  all 
the  culverts  were  In  bad  condition  is  not 
actual  notice  of  a  itartlcular  defect  in  one 
of  them.  In  Gamey  v.  Rockport,  93  Me.  380. 
45  Atl.  810,  It  was  held  under  the  statute 
mentioned  that  "knowledge  of  a  cause  likely 
to  produce  a  defect  Is  not  actnal  notice  of 
a  defect  resultlxig  from  that  cause."  See, 
also,  Oarleton  t.  Cariboo,  88  Me;  481,  84  Atl. 
269. 

While  It  can  be  said  that  tbe  chairman  of 
the  board  knew  of  the  plan  and  general 
character  of  the  biU^  there  was  no  tes- 
timony that  the  Identical  defect  which  caus- 
ed tbe  injury  was  ^own  to  him,  nor  that  it 
had  been  brought  to  his  attention  within  the 
statutory  time.  Indeed,  plaintiff's  testimo- 
ny flowed  that  when  the  bridge  was  re- 
paired In  December,  1899,  an  examination 
of  the  entire  structure  was  made  by  the 
county  commissioners  in  company  with  the 
mec^nic  with  a  vi0W  of  finding  defects, 
and  such  as  were  found  were  then  repaired. 
The  mechanic  who  made  the  repairs  for  the 
county  was  directed  to  repair  not  only  the 
d^ects  then  dtscovered  by  him,  bat  any 
other*  he  might  detect  white  at  work,  and 
this  he  did,  leaving  tbe  bridge,  as  he  said, 
in  a  safe  condition.  The  argument  that  the 
chairman  of  the  board  had  then  an  oppor- 
tunity to  learn  and  should  have  known  that 
Uie  sill  was  defective  Is  not  good.  As  al- 
ready shown,  actual  notice  Is  more  than  an 
opportunity  to  learn  or  know  of  defects. 
And.  even  tf  it  were  shown  that  the  cbatav 
man  failed  to  exercise  due  care  In  tbe  tn- 
^wctfon  of  tbe  brl^e,  that  would  not  have 
been  proof  of  actual  notice  within  the  mean- 
ing of  tbe  statute.  We  conclude  that  proof 
of  actual  notice  was  not  produced,  and 
-therefore  tbe  oonrt  rightly  snatalrad  the  de- 
nranrer  to  the  evidence. 

Then  Is  ndtiitac  natmial  In  tbe  dalma  uf 


error  In  overruling  the  motion  for  a  new 
trial. 

The  judgment  of  the  district  court  wUl 
be  aflbmed.  All  tbe  Justices  concurring. 


ATCHISON,  T.  ft  8.  F.  RT.  OD.  T.  WITHBB8 
et  aL 

(Bnprau  Gout  of  Kansas.  Nor.  6^  1004.) 

Petition  tor  rehearing.  Denied- 
PoT  former  opinion,  see  77  Fac.  642. 

PER  CURIAM.  A  motion  for  rebearing 
has  been  filed  in  these  cases,  and  upon  its 
consideration,  while  we  overrule  It;  we  deem 
it  best  to  add  somewhat  to  the  foregoing  ex- 
pression of  our  views.  It  is  Insisted  ttiat 
not  sufficient  consideration  has  been  given  to 
the  fact  that  Withers  and  Dewese  were  pass- 
ing along  a  public  street,  and,  when  killed, 
were  standing  upon  sncta  street;  that  the  fact 
that  tb^  were  upon  a  street  abould  be  con- 
sidered In  settling  the  question  of  their  cul- 
pable contributory  negligence.  This  waa  not 
left  out  of  our  consideration  of  the  case, 
even  though  omitted  trom  mention  In  tbe 
opinion.  Tbe  fact  that  the  street  ran  am>88 
the  yardage  space  of  the  railroad  Imposed 
additional  caution  upon  both  tbe  railroad 
company  and  those  who,  knowing  tbe  use 
of  ^e  same  by  the  company,  attempted  to 
cross  the  switch  tracks.  We  granted  the  cul- 
pable negligence  of  the  company,  and  only 
addressed  ourselves  to  the  consldantion  of 
the  contributory  negligence  of  the  deceased. 
The  fact  of  the  existence  of  these  numerous 
Bwitoh  tracks  and  their  ftequent  use  was 
well  known  to  Withers  and  Dewese,  and 
there  was  therefore  Imposed  upon  them  a 
higher  degree  of  care  and  caution  In  using 
tbe  street  Uk  such  a  case  tbe  rights  of  the 
railroad  company  and  of  tbe  traveling  pub- 
lic are  "about  equal.**  Railway  Co.  v. 
Scbwlnd^  67  Kan.  8,  72  Pac  573.  To  be 
sure,  one  using  the  street  at  such  crossing  Is 
not  a  trespasser,  and  Is  not  to  have  applied 
to  him  tbe  rules  applicable  to  a  trespasser, 
but  he  must  be  held  to  that  higher  degree 
of  care  and  caution  which  is  obviously  re- 
quired by  one  encountering  tbe  known  addi- 
tional danger  resultant  from  such  conditions. 

It  Is  urged  with  much  enei^  that  the  con- 
elnaton  reached  overrules  the  principle  tald 
down  In  Kansas  Pacific  Ry.  Co.  v.  Pointer, 
14  Kan.  37,  and  many  other  cases  announcing 
tbe  same  principle,  to  wit,  "that  where  the 
undisputed  facts  are  such  that;  when  taken 
singly  or  In  comblnattcm,  different  minds 
will  come  to  different  conclusions  as  to  the 
reasonableness  and  care  of  the  parties'  con- 
duct, tbe  question  is  one  which  may  prop- 
erly be  left  to  tbe  determination  of  the  Jury." 
We  do  not  overrule  this  doctrine,  but  recog- 
nize, affirm,  and  apply  It  This  prlndple 
puts  upon  tbe  cotirt  tbe  ultimate  duty  of  de- 
termining what  cases,  upon  their  facts,  are  to 
be  kutt  with  tte  Jury,  and  of  what  cases,  upon 
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tbelr  facts,  the  court  must  take  the  burden. 
To  declare  a  geQeral  principle  Is  an  easy 
matter.  In  Its  application  lies  the  difficulty. 
The  line  that  differentiates  Is  a  Tariant  one. 
The  debatable  land  Is  often  a  wide  <m&. 
This  was  recognized  by  Judge  Brewer,  who 
wrote  the  opinion  In  the  Pointer  Case,  when 
he  expressed  "great  doubt"  as  to  which  side 
of  the  line  that  case  ought  to  fall,  and  far- 
ther said  that  the  court  ought  not  to  per- 
mit the  perpetration  of  a  glaring  wrong, 
even  though  sanctioned  by  the  verdict  of 
three  Juries.  In  that  case  it  seems,  from  the 
dissent  of  Chief  Justice  Kingman,  that  he 
thought,  upon  the  facts,  notwithstanding  the 
verdicts  of  three  Juries  for  the  plaintiff,  that 
judgment  ought  to  bare  been  directed  for 
the  defendant  So,  of  necessity,  the  court 
mart  in  each  case,  and  up<Hi  its  own  facts, 
determine  whethw  It  is  one  falling  within 
or  without  the  rule.  In  the  ca&e  at  bar  the 
court,  by  a  majority  of  its  members,  thinks 
the  undisputed  facts  are  such  as  show  con- 
tributory negligence  on  the  part  of  the  de- 
ceased of  such  gravity  as  to  prevent  reoovery. 


KXMPBB  T.  MODERN  WOODMEN  OJF 
AMEBldA. 

(Supreme  Court  of  Kansas.   Nov.  5,  1904.) 

BENEnT  ASSOCIATION— CHAZTOB  Ot  BEHE- 
FICIABT. 

1.  A  by-law  of  a  fraternal  benefit  association 

Srovided  that  "no  change  In  the  beneficiary  shall 
e  effective  until  the  delivery  of  the  new  certifi- 
cate, and  until  such  time  the  old  certificate  ehall 
be  held  In  force."  A  member  executed  a  surren- 
der clause  In  due  form  on  the  back  of  his  certifi- 
cate, and  changed  the  name  of  the  beneficiary 
from  his  wife  to  his  brother.  It  was  mailed  to 
the  bead  clerk.  In  another  state,  who  was  au- 
thorized to  make  the  change  and  Issue  a  new 
certificate.  Before  its  receipt  by  the  clerk,  the 
member  died.  No  new  b«i^clary  certificate 
was  issued.  In  an  action  by  tlw  brother  of  the 
deceased  against  the  society  to  recover  the 
amount  of  the  InsuraDce,  held,  that  no  recovery 
could  be  had. 

2.  The  case  of  Olmstead  Benefit  Society,  14 
Pac.  449, 37  Kan.  98,  followed^d  TitsworUi  r. 
Titaworth,  20  Pac.  213,  40  Kan.  071.  distin- 
guished. 

(Syllabus  by  the  Court) 

Error  from  District  Court.  Sumner  Oouutar; 
Ivan  D.  Sogers,  Judge  pro  tem. 

Action  by  A,  J.  Kemper  against  the  Mod- 
em Woodmen  of  America.  Judgment  for 
defendant,  and  jiilaintlfl  brings  error.  Af- 
firmed. 

Hackney  A  Lafferty  and  Ed.  T.  Hackney, 
for  plaintiff  in  error.  BenJ.  D.  Smith,  Elliott 
A  Bumette,  ilnd  S.  H.  Hante,  for  defendant 
in  error. 

SMITH,  J.  Hemmo  Rulter  held  a  benefit 
certificate  In  the  Modem  Woodmen  of  Amer- 
ica, $2,000  in  amoxmt,  payable  at  death  to 
his  wife,  Ida  Buiter.  On  February  18,  1900. 
the  insured  filled  out  and  signed  a  blank 
form  on  the  back  of  bis  certificate.  In  wblch 
he  reauested  Its  cancellation,  and  that  a 


new  one  be  Issued  In  tbe  same  amount, 
payable  to  John  Bultra-,  a  brother.  The  writ- 
ten request  was  duly  acknowledged  before 
a  notary  public.  The  certificate,  with  the  re- 
quest for  a  change  in  the  beneficiary,  was 
mailed  at  Stillwater,  Okl.,  directed  to  the 
head  clerk  of  the  society,  at  Bock  Island,  HI., 
on  February  18,  1900.  A  fee  of  GO  cents 
was  remitted  with  it  On  February  15th 
Hemmo  Bolter  died.  Tbe  letter  transmit- 
ting the  certificate  and  the  request  for  a 
change  of  the  beneficiary  was  received  by 
the  head  clerk  on  February  16th.  The  claim 
against  the  society  was  afterwards  allowed, 
without  determining  to  wtiom  it  should  be 
paid.  After  such  allowance^  John  Baiter,  the 
t>eneficiary,  died,  and  this  action  was  begun 
by  his  administrator  to  recover  the  Insur- 
ance. A  short  time  after  this  suit  was  in- 
stituted, Ida  Buiter,  tbe  widow,  sued  In  Okla- 
homa to  recover  on  the  certificate.  She  had 
Judgment  for  the  amount  against  the  so- 
ciety, which  it  paid.  The  present  action 
was  tried  without  a  Jury,  resulting  in  a  Judg- 
ment denying  a  recovery,  and  in  favor  of 
defendant  below,  tbe  Modern  Woodmen  of 
America. 

A  by-law  of  the  society  affecting  the  pow- 
er of  a  member  to  change  a  beneficiary, 
which  was  applicable  to  the  r^hts  of  the 
parties,  reads  as  follows:  "If  a  member  in 
good  standing  at  any  time  desires  a  change 
In  the  name  of  his  l>eneflclaries,  he  shall  pay 
to  the  camp  clerk  a  fee  of  fifty  cents  and 
deliver  to  him  bis  benefit  certificate,  with  the 
surrender  clause  on  the  back  thereof  duly 
filled  out  and  executed  by  him,  designating 
therein  the  change  desired  In  the  name  of  the 
beneficiary  or  beneficiaries.  The  execution 
of  such  surrender  clau^  by  the  neighbor 
shall  be  In  the  presence  of,  and  attested  by 
ills  camp  clerk:  provided,  however,  that  if 
the  member  be  so  situated  that  he  cannot 
execute  the  said  surrender  in  the  presence  of 
the  clerk  of  his  camp,  the  signature  of  tbe 
member  thereto  may  be  attested  by  the  Jurat 
or  acknowledgment  of  any  person  autliorlzed 
by  law  to  administer  oaths  and  take  acknowl- 
edgments. The  local  clerk  shall  forward 
said  certificate  with  said  surrender  clause  en- 
dorsed thereon,  and  one-half  of  said  fee  of 
fifty  cents,  to  the  head  clerk,  who  shall  there- 
upon issue  a  new  benefit  certificate  payable 
to  the  beneficiary  or  beneficiaries  named  in 
said  surrender  clause.  No  change  in  the 
beneficiary  shall  be  effective  until  the  deliv- 
ery of  the  new  certificate,  and  until  such 
time  tbe  old  certificate  shall  be  held  In  forcfc 
Provided  further,  that  tbe  new  beneficiary 
or  beneficiaries  so  named  shall  be  within  the 
description  of  beneficiaries  contained  in  sec- 
tion 40  hereof.  No  change  in  the  designa- 
tion of  the  beneficiaries  shall  be  of  binding 
force  unless  made  In  compliance  with  this 
section." 

It  Is  urged  by  counsel  for  plaintiff  in  error 
that  the  member  having  satisfied  all  the 
conditions  on  his  part  necessary  to  make  m 


Digitized  by 


Kan.) 


EEMFEB  T.  MODERN  WOODHBN  07  AMERICA. 


468 


chan^  In  the  beneficiary,  the  Mai  conrt 
should  have  applied  the  equitable  doctrine  to 
the  facta,  and  treated  the  expressed  desire  of, 
the  insured  as  an  accomplished  fact.  In  con- 
sonance with  the  principle  that  courts  will 
decree  that  to  be  done  which  ought  to  be 
done.  It  must  be  kept  in  mind  that  "the 
rights  of  members  In  beneficial  societies 
like  the  Modem  Woodmen  rest  in  contract." 
Modem  Woodmen  t.  Taylor,  67  Kan.  868, 
374,  71  Pac.  806,  808.  The  member  In  this 
case  contracted  that,  in  the  event  he  desired 
to  change  the  beneficiary  named  In  tfae  orig- 
inal certificate,  he  should  surrender  it.  and 
pay  a  fee  to  the  head  clerk,  and  that  "no 
change  in  the  beneficiary  shall  be  eflectlre 
until  the  delivery  of  the  new  certificate,  and 
until  such  time  the  old  certificate  shall  be 
held  in  force."  The  new  certificate  was  nev- 
er delivered  to  the  member,  or  to  any  other 
person  for  him.  He  died  before  his  request 
for  a  change  was  received  by  the  officer  of 
the  society  on  whom  the  duty  was  Imposed 
to  Issue  a  new  certificate  In  lieu  of  the  old. 
Section  41  of  the  by-laws,  above  set  out.  pro- 
vides, further,  "No  change  in  the  designation 
of  the  beneflclarlea  shall  be  of  binding  force 
imlesa  made  in  compliance  with  this  section." 
In  Olmstead  v.  Benefit  Society,  37  Kan.  93, 
06,  14  Pac.  449.  451,  the  conrt  declined  to 
decide  the  question  whether  the  right  of  a 
beneficiary  was  vested  when  the  policy  was 
Issued,  or  was  subject  to  the  wilt  of  the  as- 
sured alone  with  respect  to  making  a  change. 
The  court  did  say:  *lt  Is  clear  that  the  bene- 
fldary  can  only  be  changed  and  the  bene- 
fit transferred  to  another  in  the  manner  pre- 
scribed by  the  rules  and  regulations  of  the 
society,  in  accordance  with  the  terms  of  the 
contract.  *  *  *  If  we  assume,  as  the  au- 
thorities appear. to  hold,  that  a  member  of 
a  co-operative  society  retains  the  power  to 
change  the  beneficiary,  still  he  cannot  ezer^ 
else  bis  power  except  with  the  consent  of  the 
society,  and  In  conformity  with  the  rules  and 
regulations  of  the  society."  Citing  cases. 
In  Titaworth  t.  Tltsworth.  40  Kan.  571,  20 
i'ac.  213,  relied  on  by  plaintiff  In  error,  it  Is 
tttated  that  a  rale  of  the  society  prescribing 
the  manner  by  which  a  member  may  dispose 
of  his  Insurance  is  directory  in  character,  for 
the  protection  of  the  company  only.  The 
facts  were  that  Tltsworth,  a  member  of  the 
Ancient  Order  of  United  Workmen,  a  fra- 
ternal association,  held  a  benefit  certificate 
for  $2,000  in  amount,  payable  to  his  wife. 
In  July,  1886,  he  was  divorced.  In  August 
the  orl^al  certificate  was  snrrendered,  and 
another  issued,  payable  at  death  to  his  moth- 
er and  brother  in  equal  amounts.  After 
TItsworth's  death  the  mother  brought  an  ac- 
tion against  the  society  based  on  the  benefit 
certificate.  The  society  appeared,  paid  the 
$2,000  into  court;  and  asked  that  the  wife  be 
made  a  party,  which  was  done.  The  society 
was  by  order  of  the  court  released  from  any 
further  obligations  respecting  the  amount  of 
Insurance.  It  took  no  further  part  in  the  lit- 


igation. The  Blgnattire  of  the  member  desiring 
to  change  the  beneficiary  was  not  made  in 
the  presehce  of  the  recorder,  or  attested  by 
the  seal  of  a  notary  public  or  some  officer  of  a 
court  of  record  having  a  seal,  and  hence  it 
was  claimed  that  it  was  IneCtectual  to  change 
the  direction  of  the  benefit  The  conrt  said 
(page  676,  40  Kan.,  page  21S,  20  Pac):  "The 
precise  contention  Is  that  this  last  benefit  cer- 
tificate, not  having  been  Issued  In  the  exact 
manner  prescribed  by  tfae  by-laws  of  the  as- 
sociation, was  a  nullity,  and  the  first  cer^ 
tlflcate,  In  which  the  plaintiff  In  error  was 
the  beneficiary,  remains  in  force."  The  conrt 
then  proceeded  to  hold — dtlng  cases  In  sup- 
port of  its  mling— that  the  society  having 
Issued  a  new  certificate,  changing  the  bene- 
ficiary from  the  wife  to  the  mother,  all  qnes- 
tioDS  whether  it- was  done  In  conformity  with 
the  rules  and  r^ulations  were  concluded.  It 
was  further  held  that  the  society,  having 
paid  the  insurance  money  into  conrt.  admit- 
ted that  the  certificate  was  rightfully  issued, 
and  that  all  contention  wfaetber  Ite  mles  and 
regulations  respecting  these  matters  bad 
been  complied  with  were  out  of  the  case,  and 
disposed  of  entirely,  l^e  Tltsworth  Case 
would  be  applicable  here  If  In  the  present 
case  the  benefit  certificate  had  been  changed 
and  delivered  In  the  lifetime  of  Ruiter,  the 
insured,  but  the  raquest  therefor  was  so  de- 
fectively made  as  to  violate  the  rules  of  the 
society.  Langnage  used  In  an  opinion  or 
syllabus  beyond  that  necessary  to  decide  the 
controversy  on  the  precise  facts  before  the 
court  does  not  have  the  authoritative  force 
of  precedent  In  other  cases.  For  this  reason 
those  expressions  in  the  Tltsworth  Oase  re- 
lating to  the  directory  character  of  by- 
laws, which  point  out  the  manner  of  making 
a  change  in  beneficiaries,  were  not  neces- 
sary to  be  used  In  dlsiiosing  of  the  case  on 
the  facts.  This  Is  a  controversy  directly  be- 
tween the  new  beneficiary  and  the  society 
which  insured  the  life  of  the  deceased.  There 
Is  no  contention  that  the  rule  above  set  out 
respecting  the  changing  of  beneficiaries  is 
unreasonable.  The  benefit  certificate  issued 
to  Hemmo  Bulter  in  his  lifetime  recites  on 
its  face  that  It  is  both  a  certificate  and  a 
contract,  and  he  received  It  agreeing,  as  the 
policy  recites,  "that  all  the  conditions  con- 
telned  in  this  certificate  and  the  by-laws  of 
this  society,  as  the  same  now  exist,  or  may 
be  hereafter  modified  or  enacted,  shall  be  ful- 
ly compiled  with."  In  a  late  Nebraska  case 
(Counsman  v.  Modem  Woodmen  of  America, 
06  N.  W.  672)  It  was  held  that,  under  a  by- 
law identical  with  the  one  set  out  above,  the 
change  could  be  made  only  on  compliance 
with  the  laws  of  the  society.  To  the  same 
effect,  see  National  Mut  Aid  Society  v. 
Lupoid.  101  Pa.  Ill;  Independent  Foresters 
V.  Keliher,  36  Or.  501,  59  Pac.  324.  1109,  80 
Pac.  563,  78  Am.  St  Rep.  785;  Coyne  v.  Bowe 
(Sup.)  48  N.  Y.  Supp.  937.  In  cases  where 
the  rules  of  the  society  prescribe  simply  that 
the  member  shall  note  the  change  of  boie- 
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fidariea  on  his  certificate  In  a  prescribed 
form,  and  report  his  action  to  a  particular 
officer  of  the  aodety  by  tranamlttlDg  bto  oM 
certlflcate,  and  snch  officer  Is  then  required 
to  Issue  a  new  one  to  the  member.  It  has 
been  held  that  the  change  takes  effect  when 
the  assured  has  done  all  the  things  required 
of  him.  Luhre  t.  Luhra,  123  N.  T.  367,  25 
N.  E.  388,  0  L.  B.  A.  584,  20  Am.  St.  Rep.  754; 
Cullln  V.  Knights  of  Maccabees,  77  Hun,  9, 
28  N.  y.  Supp.  276;  Supreme  Oondare  Royal 
Adelpbia  t.  Cappella  (C.  G.)  41  Fed.  1.  In 
Coyne  t.  Bowe,  supra,  the  distinction  la  no^ 
ed  between  such  cases  and  those  where  the 
members'  rights  are  affected  by  rules  goTem- 
Ing  the  case  at  bar.  The  court  said  (page 
989.  48  N.  T.  Sopp.):  "Force  mast  therefore 
be  given  in  this  case  to  the  provision  of  the 
law  fixing  a  time  when  the  direction  for  the 
new  designation  shall  take  effect  The  pro- 
TlsloQ  Is  that  no  change  of  direction  shall  be 
valid  or  have  binding  force  and  effect  on^ 
til  tlie  new  beneficiary  ontffloftte  lanifea 
Otaange  of  direction  InvidTea  power  of  reroca- 
tlOB.  as  that  Is  essential  In  order  to  divert 
payment  from  the  person  entitled  thereto 
by  the  terms  of  the  certlflcate.  It  Is  quite 
evident  that  the  association  deemed  It  wise 
to  provide  against  a  complicated  situation  by 
requiring  that  no  designation  or  change 
'ahoald  be  bad  until  It  was  evidenced  by  a 
new  certlflcate.  This  rule  ought  to  receive 
sanction,  as  it  will  at  all  times  conclusively 
evidence  wfao  the  braefldary  is,  and  thereby 
prevent  compHcatiODs^  and  obviate  the  diffi- 
culty, oft«i  very  p^lezlng,  of  determining 
between  conflicting  dalmaots.  In  this  oaae 
no  consent  was  gtvm  to  change  the  ben»- 
fldary,  and  no  new  certificate  was  Issued.'* 

It  was  competent  Cor  the  assured  to  con- 
timet  wtth  tin  society  of  which  be  was  a 
membn  tJiat  no  cbange  in  his  certtflcate  re- 
^wcting  the  benefldary  abould  take  effect 
until  tbe  new  certlflcate  was  d^v«red  to 
Um.  He  ^  eo  agree,  and  we  are  merely 
uidioldlng  the  stlpulutfonB  In  his  contract 
when  we  decide  that  there  can  be  no  recov- 
ery against  the  sodety  on  a  certificate  never 
ddirmd.  One  party  to  a  contract  cannot 
annnl  its  conditions  without,  tbe  consent  of 
tlw  other.  As  hdd  in  the  case  last  quoted 
from,  the  contract  ougfat  to  be  sanctioned,  as 
It  makes  certain  who  tlie  bmeflciary  Is,  and 
prevents  complications  and  difficulties  ari» 
Ing  in  determining  the  rights  of  confflctli% 
claimants.  This  was  the  undoubted  purpose 
In  making  the  by-law  under  consldautlmi. 

The  judgmoit  of  tbe  court  below  will  be 
affirmed.  All  the  Justlees  concunlng. 


ANTHONT  V.  8UITH80N. 

(Supreme  Court  of  Eansaa.    Nov.  5,  1904.) 

DiarraicT  couBTWUBisDicnon  on  JiFPeal— 
PBBiuTnaa  aotion— sbpabablb  clauis. 
].  If,  on  an  amMal  to  the  district  court,  It 
has  jurisdictloB  of  the  daim  aiade  In  the  plain* 


tirs  blU  of  parUoalars,  such  lorlsdlcthni  will 
not  be  abrogated  by  an  amendment  joining  a 
separate  count  with  an  independent  praysr  tor 
relief  which  the  court  is  not  competent  to  grant, 

2.  In  an  action  involving  separable  claims, 
tiie  ri^t  to  try  those  upon  which  a  cense  of  ac- 
tion has  accrued  Is  not  affected  by  the  fact  that 
the  Buit  is  prematurely  brought  as  to  others. 

(Syllabus  by  tiw  Court) 

Krror  from  District  Court.  AtdKlwn  Comi- 
ty; B.  F.  Hudson,  Judge. 

Action  by  George  D.  Smitbson  against 
Theodore  Anthony.  Judgment  for  plains 
tiff  was  affirmed  In  the  district  conit,  and 
defendant  brings  mar.  Affirmed. 

Henry  Elltoton,  for  plaintiff  in  eriiu.  Ck 
D.  Walker  and  3.  L.  Beiry,  for  defiendnnt  la 
error. 

BUBCB^  J.  In  tills  case  tbe  plaintiff 
brought  suit  In  the  dty  court  of  Atchison 
to  recover  an  amount  due  for  boring  ttiree 
wells  upon  the  defendant's  farm.  His  Mil 
of  particulars  prayed  judgment  for  a  nnn 
within  the  Jurisdiction  of  tbe  court  Aitet 
a  Judgment  in  taw  of  the  plaintiff,  tbe  de- 
fendant aivealed  to  the  district  comrt  Tbe 
plaintiff  then  amended  his  bill  of  particulars 
by  presenting  In  one  count  a  daim  based  qp- 
on  contract  for  a  snm  still  within  tbe  jntts- 
dlction  of  the  dty  court  and  In  another 
count  a  claim  for  a  sum  beyond  the  juris- 
diction of  the  dl7  court,  aritdng  Qpon  qnan^ 
tnm  meruit  Each  count  contained  an  inde- 
pendent prayer  for  relief.  No  attack  was 
made  upon  -tiie  amended  Ull  of  particulars 
by  motion  or  demurrer,  and  the  defendant 
answered  to  the  merits.  The  whole  matter 
was  tried  before  a  Jnry.  Before  a  final  snb- 
mlsdon  of  the  cause  the  plainttfF  wttiidrew 
his  daim  for  boring  one  of  tbe  wells,  where- 
by the*  amount  of  recovery  possible  undw  the 
second  count  was  reduced  below  1800.  The 
jury  found  spedatly  tbe  existence  of  a  sep- 
arate contract  for  boring  each  of  tiie  two 
wells  remaining  in  controversy,  and  found 
a  general  verdict  in  flavor  of  the  plaintiff 
for  a  sum  which,  allowing  for  some  uncer- 
tainty as  to  the  time  for  which'  bitnest 
might  be  computed,  corresponds  ai^roKlmate- 
ly  witii  plalntUTs  claim  under  tiie  first  count 
of  the  amended  bill  of  parttenlars.  Chal- 
lenges of  the  Jurisdiction  of  the  district  court 
made  by  the 'defendant  at  various  stages  of 
the  ^oceedlng  after  issue  Joined  wwe  orer- 
mled.  and  tbe  conduct  of  the  court  In  so  do- 
ing is  now  assigned  as  error. 

The  district  court  bsd  Jurisdiction  of  the 
case  after  tbe  appeal  had  been  taken,  and 
until  tiie  plaintiff's  pleadiiv  ^s  amended. 
The  only  question  is  If  such  Jurisdiction 
were  altogether  abrogated  because  of  the 
amount  ol  the  claim  made  In  the  second 
count  of  the  amended  bill  of  particulars.  It 
may  be  conceded  that  tbe  district  court  had 
no  authority  to  try  the  cause  of  action  pre- 
sented by  that  count,  but  after  such  conces- 
don  no  reason  appeors  for  ousting  It  of  Ju- 
risdiction over  the  snbject-mattw  of  the  first 
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count  The  first  coonrt  was  eepuate  sxtd  dis- 
tinct from  tbe  other,  was  complete  hi  Itself, 
and  BRked  Cor  no  reUef  which  the  court  could 
not  grant  The  aeooad  connt  might  have 
bees  Ktrlcken  ont  without  affecttog  the  JBrst 
one  in  any  way,  and  hence  Jvisdlction  to 
try  the  issuea  preseated  by  the  flrst  coiat 
and  the  answer  was  not  defeated  by  the 
enlai^ged  claims  imsented  in  the  other. 
"Where  the  court  has  oognlzanee  of  the  cause 
made  by  the  complaint  as  first  filed,  the  Ju- 
risdiction will  not  be  ousted  by  an  amend- 
znent  arertlnir  additloaal  matter  which  the 
coort  is  not  competent  to  coulder;  bat  nich 
new  matter  Btaonld  be  disregarded  as  sor- 
pluaee."  Finch  t.  BaskrariUe,  86  N.  C. 
aOS.  This  being  true,  there  la  oo  occai^n 
t»  conald«r  whet  effect  ledudi^  ttie  claim 
presented  by  the  aeeoud  count  may  have  had 
upon  Jurisdiction;  and,  since  the  special  find- 
ings and  general  Terdlct  show  that  recovery 
was  had  under  the  first  count  only,  It  Is  now 
Immaterial  that  the  court  undertook  to  Inres- 
tlgate  a  matter  beyond  its  Jurlsdlctioii. 

The  action  was  founded  upon  a  claim  by 
•  oSBtmcter  tw  k^prorementB  made  upon 
land  owned  by  tha  dafendant  Section  5119, 
Gen.  8t  1901,  pcorldes  that  no  owner  sbal) 
be  liable  to  such  an  actloa  until  the  expira- 
tion of  60  days  from  the  time  tbe  labw  was 
performed  or  the  material  fumisliad.  From 
the  auMded  bill  of  partlealars  It  appeared 
that  ttie  aidt  was  prematurely  brought,  at 
least  as  to  a  portion  of  Has  claim,  and  the 
defieudant  argues  that  such  fact  depclred  the 
conrt  of  power  to  proceed.  Such,  however.  Is 
not  the  law.  Preraatority  In  bringing  suit 
Is  not  a  Jurisdictional  matter.  A»  stated  in 
1  Cyc.  746:  *nt  has  been  held  that  where 
defendant  is  sued  on  a  demand  before  it  Is 
due,  and  pleads  In  chief,  tt  Is  too  late  after- 
ward to  make  objection  that  the  action  Is 
pranature."  BesKles  this,  the  Jury  foimd 
specially  that  ttie  two  wdls  for  which  recov- 
ery was  allowed  were  completed  more  than 
60  days  prior  to  the  commracement  of 
suit;  and,  as  before  stated,  the  othM  well 
was  dlemlBsed  frosa  the  controversy.  In  an 
action  Involving  separable  claims,  tbe  right 
to  try  those  upon  which  a  cause  of  action 
has  accmied  Is  not  affected  by  the  fact  that 
the  suit  is  prematurely  broa^t  as  to  others. 
See  1  Cyc.  745.  Therefore,  notwithstanding 
the  character  of  the  claim  as  originally  pre- 
sented, the  defenaaat  caanot  complain  of 
tbe  verdict  returned  and  the  Judgment  ren- 
dered. 

Other  qucstifnw  relating  to  the  trial  of  tbe 
iasoe  tendered  by  tjbe  eeccmd  connt  of  the 
amended  blU  oif  parttculars  are  discussed  in 
the  defendant's  brief,  but  because  of  the  in- 
terpretation whldi  mwt  be  given  to  the  spe- 
cial flndlTigH  and  general  verdict  they  are  no 
longer  of  consequence.  Nottilng  else  of  suf- 
fld»t  InQwrtaaee  to  require  a  new  trial  is 
presented,  and  the  judgment  of  the  district 
court  Is  afflnued.  All  the  Justices  concur- 
ring. 


BOARD  OF  EDUCATION  OF  CITT  OF 
KINGFISHER  v.  BOARD  OF  COM'ttS 
OF  KINaFI^SR  COUNTY. 

(Supreme  Court  of  OUahtnna,   Bept  2,  1904.J 

SKPAHATS  SCBOOZ.B— KUCTIOn  OF  BUIUtlKO— 
CONSTITUTIONAL  UW— fiCHOOL  DZSTBICTS. 

1.  A  Statute  CAct  May  8.  1901  [Acts  1901,  p. 
206,  e.  28,  art  9])  whidi  divides  school  children 
into  two  elBsses,  white  and  colored,  and  which 
requires  the  creation  ot  a  county  sduMl  fund  <dr 
the  use  and  benefit  of  the  minor  dass,  and  con- 
fers ui>on  tbe  board  of  countv  commUsiouers 
power  to  receive  title  for  school  sites  and  build 
school  bnildiBKB  for  the  minor  class,  and  fur- 
ther provides  that  where,  at  the  ^me  of  the  pos- 

e  of  tbe  act  an;  school  district  then  had  a 
oolhouse  for  the  minor  class,  the  county  shall 
be  at  no  expense  on  account  of  Bchoolhouses  in 
that  district,  but  tbe  school  district,  at  its  own 
expense,  shall  keep  such  house  in  repair  and  re- 
build the  same  If  destroyed,  is  mandatory;  and 
injunction  may  issoe  to  prevent  disposal  there- 
of by  the  district 

2.  Sudi  Btatnte  is  not  tmconstitutlonal  or  void 
because  of  interference  with  property  rights 
without  Just  compensation. 

3.  School  dlstrkts  in  tbe  levy  and  collection 
of  taxes  for  the  building  of  schoolhotises  act  In 
sach  respect  on  behalf  of  and  under  the  author- 
ity of  toe  territory,  exercising  thereby  a  part 
of  the  general  sovereignty  which  the  territory 
exercises  over  Its  eiatixi  domain,  and  property 
rights  so  acqsbed  do  not  belcng  te  the  distrtet 
Independent  of  tbe  territory. 

4.  School  districts  which  Include  cities  of  the 
first  class  have  equal  concern  in  the  educatioQ 
of  all  children  of  school  age  In  the  district,  with- 
out regard  to  race  distinction,  and  without  spe- 
cial statutory  authority  may  erect  in  tbe  aSe- 
trict  such  buildings  as  may  be  by  the  district 
deemed  advisable  for  tlw  use  of  die  different 
classes,  white  ajsd  colored,  regardless  of  tbe 
qnestkoi  as  to  whether  or  not  they  had  the  legal 
right  to  prohibit  colored  chDdren  from  attend- 
ing a  i^ite  scbotri. 

(Cyllatns  by  tbe  Court) 

Brror  from  District  Oonrt  yiigffffW 
County;  before  Justice  Clinton  P.  Xrwln. 

Action  by  tbe  board  of  county  commlf- 
sloners  of  KIngflsber  county  against  the 
board  of  education  of  the  city  of  KIngflsber. 
Judgment  for  plaintiff,  defendant  brings  er^ 
ror.  Affirmed. 

This  action  was  commenced  In  (ha  district 

court  of  Klugflaher  county,  by  flllBg  tiuoaln 
a  petition  for  Injunction  as  followe: 

"Comes  new  the  above-named  platntiff, 
by  O.  L.  Brown,  the  county  attmiey  of  aald 
county,  and  the  agent  thereof  for  the  p«r- 
pose  of  bringing  this  action,  and  for  cause 
of  action  against  tbe  defendant  alleges: 
That  on  May  12, 1896,  the  voters  of  Kingfish- 
er county,  by  a  vote  of  nine  hundred  forty- 
nine  (949)  for  and  eight  hundred  and  eigh- 
ty-eight (888)  against  established  separate 
schools  for  the  education  of  white  and  col- 
ored pupils  In  KingflshM',  Oklaboma  terri- 
tory. That  In  the  dty  of  Kingfisher  the 
board  of  education,  under  Its  township  or- 
ganization, and  before  the  township  organ- 
ization was  changed  under  the  laws,  organ- 
ized and  maintained  a  separate  scbool  far 
colored  pupUa,  having  commoiced  tiiat  pme- 
tice  In  September,  1892.  This  practice  was 
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contlntied  dnrlng  nbseqnent  yeam.  Up  to 
August,  1895,  tbe  board  of  education  bad  not 
become  the  ownex  of  tbe  fee  to  any  real  es- 
tate In  this  city,  but  bad  rented  land  on 
which  they  bad  maintained  scbools  In  build- 
ings erected  by  them.  Tbe  first  school  build- 
ing erected  in  the  city  of  Klngflsber  was 
erected  upon  lots  8,  4,  6,  and  6  In  block  64 
of  that  part  of  the  dty  of  Kingfisher  platted 
as  'North  Kingfisher*  in  1893,  and  was  used 
by  the  board  of  education  for  white  pupils 
until  1898.  Tbe  board  of  education  of  1893 
also  erected  on  Eust  Broadway  a  building 
for  the  use  of  colored  schools  at  an  expense 
of  four  hundred  and  thirty  and  no/100  dol- 
lars ($430.00).  This  was  used  until  the  fall 
of  1898,  at  which  time  the  board  of  educa- 
tion of  the  city  of  Kingfisher  erected  a 
building  of  brick  for  the  use  of  the  white 
pupils  of  the  city.  At  the  time  of  the  com- 
pletioD  of  tbe  said  brick  building  the  board 
of  education  moved  tbe  building  heretofore 
mentioned  as  having  been  erected  on  East 
Broadway  on  lots  8,  4,  6,  and  6  in  block  64, 
North  Kingfisher  (to  which  lots  defendant  ac- 
quired title  by  purchase  In  November,  1898), 
and  added  one  story  to  the  same,  and  annex- 
ed It  as  a  wing  to  tbe  building  which  was 
already  on  said  lots,  and  which  bad  pre- 
viously been  used  as  a  white  school,  as  here- 
inbefore alleged;  and  from  and  after  Jan- 
uary 6,  1899,  the  said  building  as  thus  en- 
larged and  consolidated  on  lots  3,  4,  6,  and 
6  in  block  64  In  North  Kingfisher  were,  with 
the  knowledge  and  by  direction  of  tbe  board 
of  education  of  the  dty  of  Kingfisher,  con- 
stantly used  for  the  education  of  the  col- 
ored pupUs  of  the  dty  of  Kingfisher,  and 
the  same  have  been  so  used  up  to  tbe  pres- 
ent time.  That  tbe  said  buildings  are  con- 
veniently located  for  the  colored  population 
of  the  city  of  Kingfisher,  and  that  the  col- 
ored pnplls  of  the  city  are  fewer  In  number 
than  the  white  pupils  therein.  That  the 
amount  of  money  which  the  board  of  edu- 
cation of  the  dty  of  Kingfisher  has  expend- 
ed in  the  construction  and  the  Improvement 
of  the  said  building  Is  the  sum  of  about  three 
thousand  dollars.  That  the  board  of  edu- 
cation of  the  city  of  Kingfisher  Is  now  about 
to  sell  the  said  lots  3,  4,  5,  and  6  in  block 
64,  North  Kingfisher,  together  with  tbe  Im- 
provements thereon,  and  has  advertised  the 
same  for  sale  to  tbe  hlgboit  bidder  for  cash, 
to  take  place  on  the  IQtb  day  of  June,  1903, 
at  2  p.  m.,  a  copy  of  the  advertisement  being 
hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  hereof.  Tour  petitioner  fur- 
ther Informs  the  court  Uiat,  If  said  board  of 
education  of  the  dty  of  Kingfisher  is  al- 
lowed to  sell  said  lots  with  the  buildings 
thereon,  the  dty  of  Kingfisher  and  the  school 
district  therdn  will  be  deprived  of  a  school 
for  tbe  colored  children  within  the  dty. 
Your  petition  further  Informs  the  court  that 
prior  to  tbe  passage  of  tbe  act  entitle  'Sep- 
anf  8choolB»'  wlUcta   was  approved  on 


Marcii  8,  1901  (Acts  1901,  p.  aOS,  c.  28,  art. 
S),  the  school  districts  In  said  Kingfisher 
county,  where  there  were  both  white  and 
colored  children  of  school  age,  many.  If  not 
all,  built  separate  scboolhonses,  one.  for  col- 
lored  and  tor  white  ctdldren  of  such  school 
districts,  and  undw  said  law  existing  pri- 
or to  March  8,  1901.  such  districts  bnilt 
and  maintained  separate  school  buildings. 
Tour  petitions  further  says  that,  unless  the 
board  of  education  of  the  d^  of  King- 
fisher is  restrained  from  selling  said  school- 
house  and  site  tbe  colored  ctiildren  of  said 
district  will  be  deprived  of  a  schoolhonse, 
and  that  your  petitioner  has  been  Informed 
and  believes  that  the  board  of  education  of 
Kingfisher  county  will  not  buUd  anotber 
scboolhouse  in  the  place  or  in  lieu  of  tbe  one 
they  are  ofTering  to  sell,  and  that  the  board 
of  couu^  commissioners  of  Kingfisher  coun- 
ty believes  tlut  it  cannot  l^ally  make  a  levy 
for  building  schoolhouses  for  that  class  of 
children,  white  or  colored,  that  are  fewer  la 
number  in  such  districts.  Your  petitioner 
farther  says  that  under  the  law  the  board 
of  county  commissioners  believes  It  euuxit 
build  a  schoolhonse  In  said  district  trbere 
there  Is  already,  one  built  and  used  for  scbool 
children  that  are  fewer  in  number  In  any 
school  district  after  the  passage  of  tbe  act 
of  March  8,  1901,  and  that  tbe  board  of  edu- 
cation of  Kingfisher  City  are  trying  to  sell 
and  dispose  of  the  property  above  referred 
to,  not  for  the  purpose  of  building  a  school- 
house  for  colored  children,  but  for  the  ptir- 
pose  of  converting  said  property  into  casb 
to  be  used  in  building  and  malntaintug  a 
Bchoolbouse  for  the  white  children  within 
said  district;  and  that  your  petitioner,  under 
these  drcumstances  and  conditions,  has  no 
adequate  remedy  at  law,  and  for  all  of  the 
above  reasons  asks  for  a  restraining  order 
restraining  said  board  of  education  from 
selling  the  property  set  out  in  this  notice. 
Wherefore  your  petitioner  pra^  that  the 
said  board  be  enjoined  from  in  any  mannw 
selling  or  dlspt^ng  of  the  lots  3,  4,  S,  and 
6  in  block  64  In  North  Kingfisher,  with  the 
Improvemente  thereon,  until  they  provide  a 
building  sufficient  and  suitable  for  the  ac- 
commodation of  the  colored  children  of  scbool 
age  within  said  school  district  George  I<. 
Bowman,  Cbnnty  Attorney,  Attorney  for 
Plalntlfl. 

"Territory  of  Oklahoma,  Kingfisher  Coun- 
ty— ss.  George  L.  Bowman,  being  dnly 
sworu,  on  oath  says  that  he  Is  the  county 
attorney,  and  agent  for  the  plalntlfl  In  the 
above-entitled  action,  and  that  he  Is  author- 
ized to  bring  this  suit  and  to  make  this  Bt- 
fidavit,  and  that  be  has  read  the  above-en- 
titled petition,  and  knows  the  oontente  there- 
of, and  that  the  things  therdn  contained  are 
true.   George  L.  Bowman. 

"Snbscrlbed  and  sworn  to  before  me  this 
16tb  day  of  May,  1903.  B.  M.  Hegler,  Clerk, 
by  George  H.  Lalng,  Deputy.** 
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To  which  the  defendHDt  named  UMl  fl» 

following  answer: 

"Comes  now  the  defendant  In  the  above- 
entitled  action,  and  for  answer  to  the  plaln- 
tUTs  petition  alleges:  That  it  admits  each 
and  every  allegation  of  t&ct  contained  In  the 
plalntllTs  petition,  and  denies  the  conclu- 
sions of  law  stated  tber^.  Wherefore  the 
defendant  asks  Judgment  for  costs,  and.  for 
the  dismissal  of  plalntlfTa  petition.  F. 
Bornton,  Attorney  for  Defendant." 

F.  Lu  Bt^ton,  for  plalDUfl  in  error.  Ctao. 
L.  Bowman,  fbr  dtfendant  In  error. 

GllLLETTB,  J.  (after  stating  the  facts). 
It  will  be  seen  from  the  petition  and  the  an- 
swer admitting  all  the  facta  stated  in  the 
Iietltlon  that  no  qnestlon  is  presented  other 
than  the  one  naked  legal  proposition,  to  wit: 
Has  the  plaintiff  in  error,  the  board  of  edu- 
cation of  the  city  of  Kingfisher,  Okl.  T., 
power  to  sell  and  dispose  of  lots  3,  4,  6,  and 
6  In  block  64,  North  Kingfisher,  and  the 
school  buildings  thereon  sitnated.  used  and 
occupied  as  a  separate  school  for  colored 
children,  for  the  purpose  of  converting  said 
property  Into  cash  to  be  used  In  building  and 
maintaining  an  addition  to  the  schoolhouse 
tor  the  white  cliUdren  in  said  district?  Upon 
a  hearing  had  before  the  district  court  of 
Kingfisher  county  an  order  and  Judgment 
vas  entered  in  the  ease  which  forever  and 
perpetually  restrained  the  board  of  educa- 
tion selling  the  building  on  said  lots, 
or  removing  It  therefrom,  except  for  the  pur- 
pose of  rebuilding  or  erecting  In  tbeir  idace 
suitable  buildings  for  the  use  of  separate 
schools  for  colored  pupils  In  the  city.  To 
this  Judgment  and  order  the  school  board 
excepted  at  the  time,  and  have  now  brought 
the  case  to  this  conr^  alleging  that  the  court 
committed  error  in  awarding  and  entering 
such  Judgment,  and  pray  for  a  reversal  there- 
of, and  an  order  dismls^g  the  petition  in 
the  court  below. 

On  the  8th  day  of  March,  1901.  there  was 
passed  by  the  Legislature  of  Oklahoma,  and 
approved,  "An  act  providing  for  the  esbib- 
Ilshment  and  maintenance  of  separate  schools 
for  white  and'colored  children  and  for  other 
purposes."  Laws  1901,  p.  205,  c.  28.  art  8. 
Section  1  provided  that  In  all  counties  sepa- 
rate schools  for  white  and  colored  children 
should  be  and  thereby  were  established,  to 
be  peri>etually  maintained  by  the  levy  of  a 
county  tax  suffldent  to  maintain  the  same. 
Section  2  provided  that  In  any  school  dls- 
^irlct  where  the  number  of  white  or  colored 
children  does  not  exceed  ID,  and  they  can  be 
transferred  to  schools  of  their  own  colcor 
In  adjoining  districts,  no  separate  schools 
shall  be  maintained.  Section  3  provides  the 
manner  In  which  children  may  be  transferred 
to  other  districts  when  the  number  Is  10 
or  less.  '  Section  4  directs  that  the  county 
snpeilntenden^  Immediately  after  the  paa* 
sage  of  the  act,  ascertain  what  districts  of 


his  county  have  separate  schools,  the  number 
of  ctilldren  In  each,  what  districts  have  erect- 
ed schoolhouses  for  both  white  and  colored 
children,  and  report  the  same  to  the  board 
of  county  commissioners.  Section  Q  provides 
the  manner  In  which  the  board  of  coimty 
commissioners  may  supply  separate  school- 
houses  In  any  district  where  they  are  needed 
or  desired.  Section  6  provides  for  their  equip- 
ment Section  8  provides  for  the  employ- 
ment of  teachers  for  separate  schools.  Sec- 
tion 9  provides  for  the  payment  of  such 
teachers,  and  concludes  with  a  proviso  as 
follows:  "And  provided  further:  That  such 
school  house  so  built  by  the  county  may  be 
built  in  any  part  of  said  district  which  In 
the  Judgment  of  the  board  of  county  commis- 
sioners will  be  most  convenient  to  the  great- 
est number  of  children  for  whom  it  is  in- 
tended; and  for  such  purpose,  such  board 
of  county  commissioners  may  receive  title 
to  a  proper  school  site,  by  gift,  purchase,  or 
proceedings  to  condemn  the  same  in  the  same 
manner  and  with  like  efTect  as  when  such 
actions  are  brought  by  school  districts.  Such 
county  shall  not  be  at  any  other  or  further 
expense  on  account  of  such  building;  but  the 
school  district  at  Its  own  expense  shall 
keep  such  house  in  repair  and  rebuild  the 
same  if  destroyed.  The  county  shall  be  at  no 
expense  on  account  of  school  houses,  or  re- 
pairing, where  districts  at  the  passage  of 
this  act  have  school  house  or  bouses  for 
that  dass  of  children,  white  or  colored,  that 
are  the  fewer  in  nimibers  in  such  district" 
The  Judgment  of  the  court  below  Is  In  ac- 
cord with  the  foregoing  provisions  of  the 
statutes.  That  law.  when  passed  by  the  Leg- 
islature, was  manifestly  passed  with  the  In- 
tent to  require  separate  schools  for  white 
and  'colored  clilldren,  and.  v^hlle  It  Is  general 
In  Its  terms,  applicable  alike  to  each,  It 
Is  a  matter  of  common  knowledge  and  un- 
derstanding that  In  almost  every  school  dis- 
trict of  the  territory  of  Oklahoma  colored 
school  children  are  fewer  in  number  than  the 
whites.  Probably  In  the  great  majority  of 
the  school  districts  there  is  not  one  colored 
child  of  school  age.  The  law  must  therefore 
be  considered  as  a  law  providing  for  the 
education  of  the  colored  children  of  this  ter- 
ritory, and  protecting  them  In  that  right, 
which  educational  right  under  the  peculiar 
Institutions  of  this  country,  is  now  looked 
upon  as  being  an  almost  inalienable  right 
The  Legislature  has  the  power  to  provide  In 
what  manner  such  right  shall  be  preserved. 
It  is  within  the  power  of  Uie  Legislature  to 
delegate  to  districts  the  power  of  govern- 
ment In  school  matters,  which  are  properly 
snch  districts  as  may  be  designated  by  stat- 
ute. A  school  district  a  township,  or  a  coun- 
ty may  be  designated  as  the  local  governing 
body  In  matters  of  that  kind;  but  all  of  their 
powers  are  derived  from  the  Legislators^ 
and  can  only  be  exercised  according  to  l^a- 
lative  wUl.  It  Is  proper,  therefor^  and  a 
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matter  of  )eglslatlTe  rigbt,  to  change  all  or 
Any  portion  of  the  school  ayetem  of  ttic 
terrttory;  and  where  It  Is  found,  as  hi  tSie 
preseot  cae^  necessary  or  desirable  to  pro- 
vide specially  for  the  school  privileges  of  a 
particular  class  of  school  children,  the  Leg- 
islatore  may  do  so  under  the  provisions  of  a 
general  law,  which  does  not  confer  upon  any 
class  special  privileges,  bnt  is  open  alike  to 
all  children  coming  within  the  terms  of  its 
provisions. 

Owing  to  the'few  In  number  in  one  of  the 
■classes  designated  under  the  present  law, 
the  Legislature  has  seen  fit  to  place  the  gen- 
«ral  control  of  educational  matters  pertain- 
ing to  that  class  in  tbe  bands  of  the  boards 
■of  county  commisslonera,  and  the  general  ex- 
pense to  be  a  burden  upon  the  taxpayers 
4»f  the  county  generally,  as  distinguished  from 
the  ordinary  method  of  conducting  school  af- 
fairs; and  in  doteg  so  enacted  the  last  provl- 
«ion  of  the  statute  above  qooted,  to  wit: 
^Tbe  county  shall  be  at  no  expose  on  ao- 
«oant  of  school  houses  or  repairing,  where 
•dfstrlcta  at  the  passage  of  this  act  have 
flchool  house  or  houses  for  that  class  of  diU- 
4lren,  white  or  colored,  that  are  fewer  In 
nnntbevB  in  such  district"  The  board  of 
«ducatlon  of  the  ctty  of  Kingfisher,  at  the 
pn«8age  of  the  act,  had  such  scboolhouse, 
which  at  the  time  of  bringing  this  action 
was  by  said  board  advertised  to  be  sold 
with  the  Intentten  of  appn^rlatlng  the  pro- 
ceeds to  the  improvement  of  the  school  fadll- 
tfes  for  white  children,  and  which  act  Is  en- 
joined by  the  judgnient  of  the  lower  court 
It  is  now  uiged  by  the  plahitlft  In  error  that, 
It  the  provisions  of  said  law  Justify  Bucb 
Judgment,  the  law  Itself  is  unconstitutional 
and  void,  because  it  provides  for  Interference 
with  property  rights  without  Just  compensa- 
tion In  damages.  We  will  examine  both 
these  propOBltlouB. 

First  Does  the  law  Justify  the  Judgment 
«f  the  court  below  in  the  order  enjoining  the 
tward  of  education  of  the  dty  of  Kingfisher 
from  disposing  of  the  property  except  for 
tte  purpose  of  rebuilding  suitable  buildings 
for  separate  schools  for  colored  childreii  In 
that  ctty?  In  the  first  place,  separate  schooKi 
are  mandatory  under  tbe  provlslozn  of  the 
act,  end  this  act,  as  we  have  already  shown, 
is  within  the  power  of  the  Legislature.  See 
U.  8.  V.  Bunttn  (C.  C.)  10  Fed.  730;  State  v. 
SieCann,  21  Ohio  St.  196;  Ward  v.  Flood.  48 
<;al.  36;  Cory  v.  Oarter,  48  Ind.  327,  17  Am. 
Bep.  738;  County  Court  v.  Robinson,  27 
Ark.  116;  Roberte  v.  City  of  Boston,  S  Cuah. 
196;  State  v.  Duffy,  7  Nev.  842,  8  Am.  Rep. 
713;  Clark  v.  Board  of  Directors,  24  Iowa, 
2fl6:  Dallas  V.  Fosdick,  40  How.  Prac.  248. 
Tbie  last  four  authorities  are  cited  approving- 
ly by  the  Supreme  Court  of  the  United  States. 
«(  U.  S.  .WS,  24  L.  Ed.  547  (Hall  v.  De  Ouir). 
Tlie  manner  In  which  tbe  minor  class  shall 
be  provided  for  in  the  way  of  schoolhouses 
and  necessary  teachers  and  accommodations 
Is  especially  set  forth  In  tbe  statute,  which 


provides,  among  other  things,  that  the  comty 
shall  not  furnish  a  scboolhonse  In  a  district 
which  had  at  the  date  of  the  passage  of  tb« 
act  such  schoolhouse  already  bvUt  rnierel*, 
then,  a  limitation  upon  the  powers  of  tbe 
county  commtesioners,  which  prohibits  then 
from  supplying  a  schoolhouse  in  the  cases 
where  one  was  already  sullied;  and  if. 
tben,  as  contemplated  la  this  case,  the  board 
of  educatlou  should,  at  tb^  will,  sell  and 
dispose  of  the-  property,  and  convert  the  tn- 
ceeds  to  the  use  of  the  white  school,  tiie  col- 
ored or  minor  class  in  that  district  would  be 
left  without  school  facilities,  the  officials  pro- 
tritotted  from  the  expenditure  of  funds  to 
provide  each  facilities,  and  the  colored  cMI- 
dren,  under  the  provisions  of  the  same  law, 
would  be  debarred  from  attendance  upon  tt>e 
white  school.  The  Judgment  of  the  lower 
court  estopped  such  a  condition  of  affairs  «■ 
this  bMng  brought  about  by  preventing  tbe 
consummation  of  the  plans  of  tbe  aefa— I 
board,  and  carried  out  tb*  plain  and  laairi- 
fest  Intent  and  pmrpoee  of  tbe  statute. 

Second.  Is  such  statute  unconstltntfoaalT 
In  support  of  this  contention  It  la  urged  that 
in  giving  such  effect  t*  the  statute,  tbe  board 
of  education  has  no  more  pown*  or  control 
over  a  building  nsed  as  a  separate  school 
than  they  would  have  In  case  tbe  county 
should  supply  such  a  bnlldbig  for  tbem;  In 
other  words,  a  building  which  up  to  the  time 
of  tbe  passage  of  the  act  belonged  to  tibe 
sclwot  district  -Is  by  tbe  act  gtvea  Bneh  a 
status  as  that  tbe  board  can  no  longer  be 
said  to  own  or  control  It,  and  this,  It  Is  urged, 
is  equtvalent  to  taking  property  wltbont  dm 
process  of  law,  and  Is  prohibited  by  the  fed- 
eral Constltutloa.  The  error  In  this  conten- 
tion grows  out  of  tbe  fact  that  by  the  state- 
ment of  It  there  Is  an  awramptton  tbat  the 
board  of  education  of  Klngasher  has  a  status 
BO  disconnected  tnm  the  territory  as  that  tt 
has  such  property  rights  as  are  possessed  by 
private  corporations  or  corporations  for  prof- 
it. This  Is  not  tbe  status  of  a  school  district. 
Sebool  districts  are  quasi  public  corporation  % 
and  they  raise  funds  for  school  purposes  by 
tbe  exwclse  of  the  taxlhg  jwyrer  of  tbe  ter- 
ritory. They  are  elmiHy  the  agencies  of  the 
higher  pow«r.  On  behalf  of  the  territory  they 
cause  taxes  to  be  levied  out  of  which  school- 
houses  are  constructed,  and  such  acts,  when 
performed  by  a  school  district,  are  a  part  of 
the  general  exercise  of  sovereignly  which  the 
territory  exercises  over  Its  entire  domain; 
and  It  cannot  say,  after  the  exercise  of  such 
power,  tbat  the  property  and  rights  so  ac- 
quired belong  to  the  district  Independent  of 
the  territory.  But  In  this  ease  It  cannot  be 
said  tbat  the  law  and  the  Judgment  complain- 
ed of  restrict  or  divert  the  property  to  a  use. 
public  or  private.  Inconsistent  with  tbe  orig- 
inal use  and  purpose  for  wWch  It  was  acquir- 
ed. The  law  and  the  judgment  direct  a  con- 
tinuauce  of  the  original  purpose  of  Its  acqiil- 
:  sltlon,  while  the  school  board  Is  contending 
;  for  the  right  to  change  and  divert  It  to  other 
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purpoBBs  and  uses,  leaTing  tbe  minor  class 
of  school  children  wlttaoat  provision  for 
school  facilities.   This  has  been  prohlbUad, 
,  «nd,  we  think,  rightfully. 

There  la,  however,  another  pn^osltlon  sub- 
mitted In  this  case  in  the  brief  of  counsel 
for  plaintiff  In  error,  which  nrast  he  noticed, 
la  1880  tbe  L^islatuxe  passed  an  act  (St. 
1800,  p.  U4%  &  79f  art  13)  providing  for 
separate  schools  where  tbe  same  was  au- 
tbcarlEed  by  an-  Section  held  In  tbe  county 
tor  that  porpoae.  which  eliectlon  was  to  he 
held  on  the  first  Tuesday  of  April,  18&1,  and 
such  election  to  be  repeated  on  tbe  first  Tues- 
day of  April  every  third  year  thweafter. 
This  law  was  amended  In  1893,  wherein  It 
was  provided  that  In  any  election  for  sdiool 
officers  tbe  question  of  separate  schools  could 
be  voted  upon,  and  when  sudi  fact  was  de- 
teculned  by  an  election  tbe  law  made  it  the 
4laty  of  the  county  commlBslooers  to  levy  a 
q^edal  tax  for  tbe  malntemmce  and  support 
^  aocb  separate  seboola.  This  created  a 
-count7  separate  8<4u>ol  fund.  In  1891  the 
school  board  of  ElngOsher  rented  the  lots 
on  which  the  building  in  question  now  stands, 
and  erected  thereon  a  building  for  sse  as  a 
white  school,  and  In  1883  the  board  erected  a 
building  for  the  uae  of  the  colored  ecbools, 
and  thereafter  kept  the  two  schools  sepa- 
rate^ In  1808  tbe  board  erected  a  lacse  brick 
bvUdlng  for  the  white  school,  and  nkoved 
the  colored  school  building  up  to  and  attaCh- 
■cd  It  as  an  additicm  to  tbe  buUdlng  formerly 
■naed  for  white  children,  and  thereafto'  to  the 
present  tloM  the  whole  property  has  been 
naed  for  the  education  of  colored  children, 
and  ta  November.  1888,  the  board  of  educa- 
tion by  purchase  secured  title  to  tbe  lots  on 
-which  this  frame  bnUdlnK  stands.  The  year 
previoQS,  however  (In  1897),  the  Leglslatare 
repealed  tbe  previous  acts,  and  passed  an 
•entirely  new  act  providing  for  separate 
•Sfdioola,  whUA  made  It  unUwful  for  a  white 
<:hild  to  attend  a  colored  school  or  a  colored 
■child  to  attend  a  white  school,  and  provided 
for  the  enforcement  of  this  provl^n.  which 
law  provided  for  prorating  monegr  received 
by  taxation  In  proportion  to  tbe  nnxaber  of 
-i^drra  of  eadi  class.  This  law  was  held 
by  the  Supreme  Court  in  Forter  v.  The  Coun- 
ty Commissioners.  6  Okl.  550.  51  Pac.  741,  to 
be  ODConstltutlonal.  and  the  repealing  clause 
«t  said  law  was  held  not  to  repeal  ttte  law 
of  1803,  aad  thus  tlie  wbc^e  matter  stood 
until  the  passage  of  the  present  sei>arate 
acbool  law  In  180L  Under  this  atetus  of  tbe 
law,  and  the  facts  touching  the  creation  of 
tbe  property  tai  qnestkm,  and  the  devotion 
of  It  to  the  use  ttf  sepaiate  schools,  cmm- 
sel  fbr  idalntlfC  In  «nt>r  maintain  that  tbe 
ttoard  of  educatioii  had  no  power'  to  expend 
district  money  to  construct  schoolhouses  tor 
the  education  of  colored  children;  that  tlie 
board  ot  education  of  the  clly  had  no  con- 
«em  whatever  with  the  erection  oC  such 
sidioolhouse  or  tbe  payment  of  teachers'  sal- 
aries; and  <dto  In  support  of  this  oontMitlon 


School  District  No.  70  et  al.  v.  Oapltol  Na- 
tional Bank,  7  Okl.  46.  54  Pac.  309.  This 
ooBtentten,  we  think,  cannot  be  upheld,  first, 
for  the  reason  that  It  may  not  rlghtftilly  be 
said  that  a  school  district,  under  any  circum- 
Btances,  has  no  concern  In  the  education  of 
any  class  within  its  borders,  and  the  court  In 
tbe  case  last  above  dted  does  not  lay  down 
the  law  In  support  of  any  such  proposition. 
It  Is  (here  decided  simply  that  a  territorial 
school  warrant  drawn  upon  a  separate  school 
fund  Is  not  sufficient  upon  which  to  base  an 
action  against  tbe  diatrlct.  and  tbe  court  holds 
that  this  is  true  when  separate  schools  are  es- 
tablished as  provided  by  the  laws  of  1890; 
and,  turning  to  the  record  In  this  case,  we 
find  that  separate  schools  in  Kingfisher  coun- 
ty were  eatebllsb^  by  a  vote  of  tbe  electors 
thereof  on  the  12th  day  of  M^,  1896,  but  tbe 
practice  of  having  separate  Bcbools  In  the 
dty  of  Kingfisher  was  commenced  by  tiie 
board  of  education  of  that  dty  In  September, 
1892,  and  was  contlntied  during  subsequent 
yean,  and  la  1883  the  board  of  educatlen 
erected  tbe  colored  school  building  now  con- 
solidated witli  the  building  formerly  used 
for  white  children.  From  this  It  must  appear 
that  the  board  of  education  of  Kingfisher  had 
— and  rightfully  so — concern  In  the  education 
of  Its  colored  children  long  before  the  voters 
ef  that  county  authorized  the  creation  of  any 
separate  school  fund  out  of  which  such  chil- 
dren might  be  provided  for.  Such  an  act  was 
not  niegal.  K  was  not  prohibited  by  law. 
It  was  the  duty  of  Kingfisher  school  district 
without  race  distinction  to  provide  equal  fa- 
ciUdea  for  all  children  of  8cho<^  age,  and  If 
the  board  saw  fit  to  furnish  a  pOTtlon  of  such 
childrai,  to  wit;  the  colored,  a  separate  build- 
ing; such  act  was  legal,  regaidlese  of  the 
qnestton  as  to  whether  or  not  th^  had  the 
legal  right  to  compel  attendance  and  prohibit 
colored  children  from  attending  the  white 
school.  The  building,  mhea  erected  and  de- 
voted to  the  educatton  of  colored  efatMren. 
was  tbe  lawperty  of  tbe  school  district,  and 
the  board  had  control  ef  It.  It  was  still  tbe 
property  of  the  school  district  when  consol- 
idated with  tbe  building  formerly  used  for 
the  education  of  wbtte  children,  and  the 
board  stUl  had  control  of  it  In  tbe  same  aenae 
and  to  tbe  same  extent  only  aa  It  had  control 
of  any  other  aidiool  bulkUng;  and,  tn  tbe  ab- 
sence of  leglalatlon  to  tbe  contrary,  It  might 
have  been  dlspoeed  of  and  converted  into 
cash  at  tbe  vrfll  of  the  seboM  board  or  gov- 
erning body  of  Oe  district  It  was,  however, 
public  property,  and  by  the  act  of  the  dis- 
trict devoted  to  the  education  of  colored  chil- 
dren, and  as  such  subject  to  the  laws  of  the 
territmy  governing  and  centralHng  the  same. 
The  right  of  the  school  board  to  dispose  of 
the  same  at  will,  leaving  tte  colored  dilldren 
nnprovlded  for,  was  prohibited  by  the  act 
of  lOGl,  wbicb  act,  as  determined  by  the  low- 
er court,  estopped  tbe  school  board  from  dls- 
poslng  of  the  property  In  the  mannw  and  ftar 
Ihe  puipose  contemplated. 
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The  Judgment  of  tibe  court  below  Is  there- 
fore affirmed,  with  coats.  All  the  Jnstlces 
coDcnrrlng,  except  IRWIN,  J.,  who  presided 
in  the  court  below,  not  sitting. 


CRANH  CO.  T.  PACIFIC  HEAT  ft  POWER 
CO.  et  al. 

(SnpniM  Coort  ol  Washington.    Not.  11, 
1904.) 

UABIUTr  OF  SmCTT— APFXJCATXOII  OF  PAT- 
UKNT—ariPUUTION. 

1.  Where  plaintiff  had  Rold  a  certain  school 
district  bills  of  mercbandise  for  heating  build- 
IngB,  and  thereafter  contracted  with  defeodant 
for  the  heating  and  ventilation  of  a  certain 
school,  and  the  codefendant  became  Burets  od 
the  contract,  and  the  aohool  district  paid  certain 
soma  thereon,  the  surety  la  entitled  to  hate  such 
■nma  applied  to  the  contract  on  which  he  was 
snretT,  and  not  to  other  accounts  against  the 
school  district  on  other  contoicta. 

2.  A  stlpnlatioD  in  the  reviewing  court  allow- 
ing appeiiant  to  file  a  supplemental  brief,  "cit- 
ing additional  points  and  authorities,"  does  not 
Sttthorise  a  new  assignment  of  error. 

Aiipeal  from  Snperior  Court  King  Count?; 
Oea  B.  Morris.  Jnds& 

Action  tj  the  Orane  Oompany,  a  corpora- 
tion, against  the  Padflc  Heat  ft  Power  Com- 
pany and  the  jEltna  Indranolty  Company. 
Plaintiff  had  Jodgment  snd  defendants  ap- 
peal. Berersed. 

Shank'  &  Smith  and  Root,  Palmer  &  Brown, 
for  appeUanta,  Hawley  ft  Huntley,  for  re- 
spondent. 

DUNBAR,  J.  This  Is  an  action  brought  by 
the  plalntier,  a  wholesale  and  retail  plumb- 
ing house,  against  the  Pacific  Heat  &  Power 
Company,  a  contracting  concern  engaged  in 
the  installment  of  steam  beating  and  ven- 
tilating plants,  and  the  iBtna  Indemnity 
Company,  to  recover  the  purchase  price  of 
certain  plumbing  and  steam  fitting  supplies 
furnished  under  contract  with  the  Pacific 
Heat  ft  Power  Company,  bad  with  the  board 
of  directors  of  Seattle  School  District  No. 
1.  The  complaint,  among  otber  things,  states 
that  In  July,  1902,  the  Pacific  Heat  &  Power 
Company  made  an  agreement  with  the  board 
of  directors  of  Seattle  School  District  No. 
1  to  furnish  and  Install  a  beating  and  ven- 
tilating plant  in  what  is  known  as  the  "War- 
ren Avenue  School  Building,"  for  which  the 
school  district  was  to  pay  the  sum  of  $7,997; 
alleges  that  to  secure  faithful  performance 
of  this  contract  the  defendant,  the  Mtn& 
Indemnity  Company  became  surety,  and  that 
the  bond  was  given  under  and  pursuant  to 
the  laws  of  the  state  of  Washington;  that 
between  November  1,  1902,  and  February  7, 
1003.  plaintiff  sold  and  delivered  to  the  Pa- 
cific Heat  ft  Power  Company  goods,  wares, 
and  merchandise,  to  be  used  in  and  about 
the  heating  and  ventilating  of  the  buDdlng, 
of  the  agreed  value  of  $1,930.47,  and  that 
tliese  goods,  wares,  and  merchandise  were 
used  In  the  Warren  avenue  school  building. 


and  there  has  been  psld  on  account  thereof 
only  $118.69,  leaving  a  balance  due  of  $1,- 
811.88;  and  Judgment  was  prayed  Jointly  and 
severally  for  this  amount   The  Mtaa.  In- . 
demnlty  Company  alleges,  by  way  of  affirma- 
tive defense,  that  prior  to  July,  1002,  at 
which  time  tbe  Pacific  Heat  ft  Power  Com- 
pany entered  Into  an  agreement  with  the 
school  board  with  reference  to  the  Warren 
avenue  school,  they  had  been  purchasing 
large  bills  of  goods,  wares,  and  merchandise 
from  the  plaintiff  for  heating  and  ventilating 
otber  buildings,  for  the  payment  of  which  the 
^tna  Indemnity  Company  was  not  liable; 
alleges  that  after  the  pundiase  of  the  goods, 
wares,  and  merchandise  from  the  plalntitr, 
which  purchases  were  made  between  October 
22,  1902,  and  January  81.  1903,  and  amount- 
ed to  $1,930.47,  tbe  Pacific  Heat  ft  Power 
Company  received  certain  payments  from 
the  board  of  directors  on  account  of  tbe 
contract  price  of  the  beating  and  ventilating 
plant  In  the  Warren  avenue  school,  and  ont 
of  the  moneys  so  received  paid  the  plaintiff 
$500  on  December  17.  1902,  and  $600  on  Feb- 
ruary 16,  1903,  both  of  said  payments  being 
applied  by  the  plaintiff  on  the  old  accounts, 
otber  than  that  contracted  for  the  Warren 
avenue  school,  tbe  application  of  said  pay- 
ments having  been  made  without  the  knowl- 
edge or  consent  of  the  appellant   The  an- 
swer further  alleges  that,  at  the  time  the 
application  of  these  payments  was  made,  the 
plaintiff  knew  that  the  moneys  so  received 
I  were  payments  to  the  Pacific  Heat  &  Pow» 
Icompany  from  the  board  of  directors  on  ac- 
fKiunt  of  tbe  Warren  avenue  school  contract 
and  that  the  plaintiff  made  the  application  of 
these  payments  as  It  did  to  the  old  accounts, 
and  to  accounts  forwhich  the^tna  Indemnity 
Oompany  were  not  liable,  with  the  intent  and 
for  the  purpose  of  defrauding  the  iEtna  In- 
demnity Company  out  of  Its  Just  rights,  and  t« 
impose  additional  burdens  upon  the  ^tna 
Indemnity  Company,  other  than  those  assum- 
ed by  its  bond;  that  tbe  accounts  to  which 
said  payments  were  thus  fraudulently  applied 
were  unsecured,  and  the  application  of  the 
payments  was  made  in  fraud  of  the  rights 
of  this  surety;  that  after  the  plaintiff  had 
wiped  out  all  of  Its  old  debts  with  this  mon- 
ey, which  it  knew  had  come  from  the  War- 
ren avenue  contract  he  applied  the  remain- 
der, amounting  to  $118.60,  to  the  goods  pur^ 
chased  on  accoont  of  the  Warren  avenue 
school  contract   The  answer  also  sets  forth 
that,  if  these  payments  had  been  applied  as 
tbe  Mtna.  Indemnity  Company  Is  equitably 
entitled  to  have  them  applied,  there  would 
remain  due  on  account  of  the  Warren  ave> 
nue  school  contract  only  $811.88,  instead  of 
the  $1,811:88,  as  prayed  for  In  tbe  complaint 
A  general  demurrer  was  Interposed  to  these 
affirmative  defenses,  which  was  sustained 
by  the  court   The  defendants  refusing  to 
plead  further,  judgment  was  entered  as  pray- 
ed for  in  tbe  complaint  From  this  Jodgment 
this  appeal  it  taken. 
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It  -vrUl  be  seen  tiiat  tbe  questloii  for  decision 
here  la  whetber  the  appellant,  tbe  ^tna 
Indemnity  Oompauy,  is  eqnltab^  entltlefl  to 
bare  the  pajrments  wblcta  vere  made  to  fbe 
Paciflc  Heat  ft  Power  Company  under  the 
Warren  areniie  aduxfl  contract  applied  to  the 
Indebtedness  of  flie  Warren  arenne  school 
for  -which  the  Indemnity  company  la  surety, 
or  whetber  tbe  respondent  could  apply  them 
to  other  and  older  indebtedness,  for  whldi 
the  indemnity  company  was  in  no  wise  re- 
sponsible, and  which  was  nnsecored.  We 
think,  nnder  both  anttionty  and  right  rea- 
soning, that  the  indnnnlty  company  had  an 
equitable  right  to  have  the  money  which 
was  paid  to  tbe  reqiondent  by  Its  principals 
on  the  bond  ai^lled  to  tbe  Itqnidatlra  of  the 
debt  for  which  the  seenrity  was  given.  The 
£tna  Indemnity  Company  did  not  undertake 
to  secure  the  payment  to  tbe  respondent  of 
any  old  claims  which  were  then  due  and 
nnsecored^  or  any  claims  other  than  the  one 
which  was  the  subject  oi  the  contract  t1&, 
tbe  Warren  avenue  scbotri  contract.  It  can- 
not be  galnsaif  that  as  a  general  rule  k 
surety  has  no  right  to  direct  tbe  application 
of  a  payment  made  by  ita  principal,  but  this 
case  falls  withoat;  rather  than  within,  the 
reason  of  the  rule.  Appellant  cites,  to  sus- 
tain Its  contention,  Merchants*  Insurance  Oo. 
T.  Berber.  68  Minn.  420, 71  N.  W.  624;  Toung 
T.  Swan  (Iowa)  69  N.  W.  B66;  and  Crane 
Bros.  Mfg.  Co.  T.  Keck,  86  Neb.  683,  63  N. 
W.  606.  Respondent  undertakes  to  distin- 
guish theae  cases  from  the  case  at  bar,  and, 
while  it  Is  true  that  the  facts  are.  not  exact- 
ly tbe  same,  as  facts  seldom  are  the  same 
In  any  two  cases,  yet  the  principles  announ- 
ced in  the  cases  cited  undoubtedly  sustain 
appellant's  contention.  In  Merchants*  In- 
surance Oo.  T.  Berber,  supra,  It  was  decided 
that  where  the  specific  money  paM  to  the 
creditor,  and  applied  on  tbe  debt  of  the  prin- 
ciijal,  for  which  the  snrety  Is  not  bound.  Is 
tbe  very  money  for  the  collection  and  pay- 
uent  of  which  he  is  surety,  he  is  not  bound 
by  such  application,  and  is  equitably  entitled 
to  hare  the  money  applied  to  the  payment  of 
the  debt  for  which  he  is  liable.  In  the  dis- 
cussion of  this  case  It  Ui  said  by  tbe  court: 
"It  is  true,  as  a  general  proposition,  that  a 
surety  cannot  direct  the  application  of  pay- 
ments made  by  his  principal,  and  is  bound 
by  any  application  made  by  the  principal 
and  creditor,  or  either  of  them.  This  rule, 
as  thus  broadly  stated,  applies  to  cases  only 
where  the  principal  makes  the  payment  from 
funds  which  are  his  own,  aiid  firee  from  any 
equity  In  favor  of  tbe  surety  to  have  the 
money  applied  in  payment  of  the  debt  for 
which  he  is  liable.  Hence,  where  the  spe- 
dflc  moneys  paid  to  ^e  creditor,  and  applied 
on  a  debt  of  a  principal  for  which  the 
surety  is  not  held,  are  the  very  moneys  for 
the  collection  and  payment  of  which  be  Is 
obligated  to  the  creditor,  he  is  not  bound  by 
luch  applicatloD,  and  is  equitably  entitled 
to  hare  the  moneys  applied  to  the  payment 


ot  the  debt  for  which  he  Is  sonty,  unless 

file  creditor  can  show  that  he  has  a  supe- 
rior equity  to  have  them  applied  as  they  were 
applied.  The  adjudged  cases  are  not  har- 
monious on  tMs  proposition,  but  any  attempt 
to  here  cite  and  analyze  them  would  be  un- 
profitable. Many  of  them  which  are  ap- 
parently conflicting  may  be  reconciled  by  ob- 
serving tbe  distinction  between  payments 
made  fn>m  funds  which  were  tiie  absolitte 
property  of  the  principal,  and  those  made 
from  funds  affected  by  an  equity  in  favor  of 
the  surety.  Upon  principle,  we  hold  that  the 
proposltltm  that  we  have  stated  Is  correct" 
It  will  be  seen  from  tbe  allegations  of  the 
answer  In  this  ease  that  the  mon^  applied 
upon  tbe  old  debts  by  the  respond»it  were 
the  very  moneys  for  the  coUectibn  and  pay- 
ment of  which  the  surety  was  obligated  to 
tbe  creditor;  and,  under  tlie  role  announced 
above,  and  wbldi  seons  to  ns  to  be  tbe  right 
and  equitable  rule,  the  surety  Is  not  bound  by 
such  application.  The  judgment  will  be  r^- 
versed,  with  instructions  to  overrule  the  d» 
murrers  to  the  affirmative  defenses. 

After  the  flllng  of  the  appellant^a  Wet, 
which  discussed  alone  tbe  propositions  we 
have  Just  decided,  and  the  filing  of  the  re- 
spondent's brief  in  answCT  to  points  and 
authorities  in  appellant's  brief,  the  follow- 
ing stipulation  was  entered  Into:  *'It  is  here- 
by stipulated  by  and  between  Oeon^  A. 
Hawley,  attorney  for  respondent,  and  Shank 
ft  Smith  and  Boot  Palmer  &  Brown,  attor- 
neys for  appellants,  that  the  said  appellants 
may  file  a  supplemental  Mef  herein  on  or 
before  Saturday.  April  23,  1904,  citing  addi- 
tional points  and  authorities."  Under  the 
provisions  of  this  stipulation,  the  appellant 
filed  a  britf  attacking  tbe  sufficiency  of  the 
complaint  We  have  not  examined  this  as- 
signment of  OTor,  for  we  do  not  think  it  ia 
properly  here.  It  was  evidently  not  the  In- 
tentfon  of  the  respondent  In  entering  Into 
this  stipulation,  to  give  its  consent  to  new 
assignments  of  error,  but  simply  to  allow  tbe 
appellant  an  OK>ortunlty  to  amplify  or  elabo- 
rate ito  brief  so  far  as  the  dtatlon  of  polnto 
and  authorities  Is  concerned. 

FULLBRTON.  C.  J.,  and  HADLBT, 
MOUNT,  and  ANDERS.  JJ.,  concur. 


STATE  ex  rel.  ERISCH  v.  SUPERIOR 
COURT  OF  KING  COUNTY  et  aL 

(Supreme  Court  of  Washington.    Nov.  10, 
1901} 

ooapoaATioiis— niOHT  to  fobsebbion  or  fiof- 

KBTT— ATTAORINO  CBrDITOB  A.ND  SI- 
CEIVZB— PBOPEB  FBOCEDUBB. 

1.  Where  tbe  question  whether  an  attaching 
oreditor  of  a  corporation's  property  or  a  receiv- 
er appointed  for  it  in  an  action  subsequent  to 
the  attachment  U  entitled  to  possession  of  the 
ivoper^  dependa  solely  on  the  question  of  sol- 
vency of  tbe  corporation,  the  court  may  deter- 
mine that  question  by  a  citation  to  the  sheriff 
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and  tfte  attechlng  creditor,  isnied  In  ttte  aetiw 
in  which  the  receiver  was  appointed,  directinf 
them  to  appear  and  show  cause  why  tbey  should 
not  deJirer  posacMiMi  of  the  proputy  to  tlw  re- 
ceiver. 

AppHoitloii  by  Prank  Kriecfa  for  writ  of 
prohlbltloii  to  mperior  court  of  Kins 
county  and  others.  Denied. 

Wlllett  &  Wlllett,  for  plaintiff.  H.  B. 
Foster,  for  defendantB. 

MOUNT,  J.  Application  for  writ  of  prohi- 
bition. Upon  the  return  to  the  show-cause 
order  heretofore  issued  in  this  caae  the  fol- 
lowing  facts  appear:  Upon  February  24, 
1004,  relator,  who  is  a  stockholder  in  the 
Interstate  Fisheries  Company,  a  corporation, 
brought  two  actions  in  King  county  against 
that  corporation.  One  of  the  actions  was 
based  upon  an  alleged  Indebtedness  for  serv- 
ices and  the  other  for  damages  on  account 
of  fraudulent  representations  in  the  sale  of 
stock  to  relator  by  certain  olBcers  of  the  cor^ 
jKtratioa.  On  tba  same  day  the  actions  were 
begun  relator  sued  out  a  writ  of  attachment 
in  each  of  said  cases,  by  virtue  of  which  writ 
the  sheriff  of  King  county  seized  and  took 
Into  his  possession  all  the  prc^rty  of  tlie  cor- 
poration. On  the  26th  day  of  February,  1904, 
another  stockholder,  George  Hemml,  brought 
an  action  against  the  said  corporation,  al- 
leging an  indebtedness  doe  blm  from  said 
corporation,  and  the  insolvency  of  the  cor- 
poration, and  praying  for  the  appointment 
of  a  receiver.  Neither  the  relator  nor  the 
sheriff  was  made  a  party  to  this  action.  On 
the  same  day  that  this  last-named  action 
was  brought,  George  S.  Casedy,  the  manager 
of  the  corporation,  appeared  th^-eln  and  con- 
f eased  the  allegations  of  the  complaint  of 
Heuiml  against  the  corporation,  and  consent- 
ed to  the  apx>olntment  of  a  receiver.  There* 
upon  the  court  appointed  said  Casedy  re- 
ceiver and  directed  him  to  take  possession 
of  all  the  property  of  the  corporation.  The 
sheriff  and  relator,  who  was  placed  In  charge 
of  the  attached  property  as  keeper  thereof, 
refused  to  deliver  the  property  to  the  re- 
ceiver. Belator  then  flled  a  petition  In  in- 
tervention in  the  action  of  Hemml  against 
the  Interstate  Fisheries  Company,  alleging 
that  the  said  corporation  was  not  indebted  to 
falA  Hemml  in  any  amount,  but  that  Hemml 
was  largely  indebted  to  said  corporation; 
and  further  alleged  fraud  and  coUuslon  on 
the  part  of  said  corporation  and  Its  man- 
ager Casedy,  whereby  the  said  Casedy  was 
appointed  receiver.  Subsequently,  on  April 
4,  iSOi,  Oasedy,  as  receiver,  flled  a  petition  in 
said  cause  of  Hemml  against  the  Interstate 
Fisheries  Company,  alleging  that  the  sheriff 
of  King  county  was  In  possession  of  all  the 
property  of  said  corporation  under  the  writs 
of  attachment  named  above,  and  that  he  re- 
fused to  deliver  possession  of  said  property 
to  said  receiver,  and  also  that  the  said  In- 
terstate Fleberlea  Company  was  insolvmt  at 
the  time  wid  write  were  nied  oat;  and 


BHPORTJBB.  (Wasla, 

prayed  for  an  order  ffirected  to  tbe  dierlfP 
and  relator  requiring  tbem  to  aliow  cause 
wtv  the  property  of  aaid  otHpmtlon  should 
not  be  delivered  to  the  receiver.  A  show- 
cause  order  was  issued  as  prayed.  Relator 
thereupon  appUed  to  this  court  for  a  writ 
prohibiting  the  lower  court  from  interfer- 
ing with  the  possession  of  the  attached  pr(v>- 
ert7  in  the  hands'  of  the  sheriff. 

Assuming,  without  deciding,  that  this  1b  * 
proper  case  for  the  writ  of  prohibition.  It 
must  be  dcoiled.  This  court  has  held  la 
Thompson  v.  Huron  Lumber  Co^  4  Wash. 
600,  30  Pac.  741,  31  Pac  25,  Conover  v.  Boa- 
ton  Nat  Bank,  10  Wash.  673,  80  Pac.  16& 
Compton  v.  S<^wabacher  Bros.  &  Co., 
Wash.  306,  46  Pac.  833,  and  Washlogtra  Liq- 
uor Co.  V.  AUadio  Cafe  Ool,  28  Wash.  178,  6S 
Pac  444,  "that  the  assets  of  an  insolvent 
corporation  are  a  trust  fund  for  the  benefit 
of  all  its  creditors."  This  being  the  rule, 
an  attaching  creditor  acquires  no  prefftrence 
over  other  creditors  by  reason  of  attachment 
when  the  corporation  is  insolvent  at  the  time 
of  tiie  levy  of  the  writ  Oomptoa  v.  Sehwa- 
bacher  Bros.  &  Ce.,  supra.  The  questloii, 
therefore,  which  determines  the  right  of  re- 
lator to  the  property  of  the  corporation  in 
preference  to  the  other  creditors,  Is  the  soIt- 
ency  of  the  corporation.  This  question  was 
determined  by  the  court  in  Hemml  v.  The- 
Interstate  Fisheries  Co.,  when  the  receiver 
was  appointed.  But  neither  the  relator  nor 
the  sheriff  was  made  a  party  to  that  action. 
They  were,  therefore,  not  bound  by  that  ad- 
judication. But  after  that  adjudication  was 
made,  and  after  relator  had  become  a  party 
by  intervention  to  the  action  In  whlcb  It  was 
made,  the  receiver  applied  to  the  court  by 
petition  allying  the  insolvency  of  the  corpo- 
ration, and  thereupon  a  citation  was  issued 
to  the  sheriff  and  relator  directing  them  to 
appear  and  show  cause  why  they  should  not 
deliver  possession  of  the  property  of  the  cor- 
poration to  the  receiver.  Upon  return  to  this- 
order  they,  of  course,  will  have  an  opfxtr- 
tunity  to  litigate  the  solvency  of  the  corpo- 
ration, which  determines  their  rights.  Coiu> 
sel  for  relator,  however,  relies  upon  tbe  rule 
announced  by  this  court  in  State  ex  rel. 
Machinery  Co.  v.  Superior  Court  T  Wash. 
77,  34  Pac  430,  and  State  ex  reL  Hunt  v. 
Superior  Court  8  Wash.  210,  3fi  Pac.  1087.  2& 
L.  R.  A  354.  The  first  of  these  cases  Is  not 
in  point  for  the  reason  that  tJie  attachraoit 
debtor  was  a  private  person,  and  his  prop- 
erty was  not  subject  to  the  same  rule  as  that 
of  an  insolvent' corporation.  The  next  caae 
la  in  point  to  the  effect  that  the  receiver 
is  not  authorized  to  take  possession  of  fbe 
property  in  possession  of  the  sheriff  under 
an  attachment  levied  prior  to  the  appoint- 
ment of  a  receiver,  where  the  sheriff  and 
the  attaching  creditor  were  not  made  par- 
ties to  the  action  in  which  the  receive  was 
appointed.  But  In  the  case  now  before  us 
the  sheriff  and  the  attacblng  creditor  are 
brought  Into  the  case  by  dtatloo,  and  arfr 
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ther^y  afforded  an  oKwrtdaltr  to  bftve  tbelr 
rights  adjudicated  upon  bearing.  In  tbls  re- 
spect tbls  case  is  distingalabable  from  the 
Hunt  Case,  supra.  It  Is  true  the  court  la 
that  case  said:  "Under  aucb  clrcumstanceB 
ihe  receiver  must  resort  to  an  Jictlim  at  law 
to  obtain  possewion."  But  this,  of  cour^ 
means  anj  suitable  action  In  acoord  with 
legal  prlndplce.  We  think  that,  where  the 
only  questlfm  as  to  the  rights  of  tbe  parties 
to  tbe  possession  of  tbe  corporate  property 
dep^ids  npon  tbe  solvency  of  tbe  corporation, 
the  court  may  proceed  to  determine  that 
qnestion,  aa  was  being  done  in  tbls  case 
wheo  tbe  temporary  writ  issued. 

For  tbe  reasons  herein  given,  the  court  was 
acting  witbln  Its  jnrisdictlon,  and  tbe  writ 
la  therefore  denied.  OMt»  wUl  be  taxed 
against  relator. 

FULLSRTON,  a  J.,  aad  DUNBAB,  ANI>- 
BfiS,  and  HADLBT.  JJ.,  OOBCU. 


NOtiAN  T.  ABKTOT. 
(Sn^wne  Court  of  Washington.  Not.  11.  IDOl) 

AFfUUI  —  WHAT  JUDOMEHTS   APPEAJLABLC  — 
BOIfD — JUDEMOmTS — ^KECrTAL  07  JUAIS- 
SIOnOIfAL  7ACTS— «UmcilIfOT. 

1.  An  appeal  Hes  from  a  judsment  which  va- 
catts  a  jadgment  pFcriooBly  randered,  and  also 
determines  all  questions  vhlch  could  be  tried 
upon  a  retrial  of  the  cause,  although  no  formal 
order  of  dismfasBl  of  the  acdon  was  made. 

2.  Where  pl&intiS  ameals  from  a  judgment 
in  effect  dtmying  Us  atht  to  foredose  a  de- 
liuQuency  tax  certificate,  oe  may  do  so  by  fiving 
bond  uQder  tbe  general  proTlnons  of  the  law 
relating  to  appeals,  and  need  not  give  the  bond 
ratnired  by  £aw8  1808.  p.  74,  e.  SO,  t  4,  amend- 
inithe  revenue  law  of  IfiOT  (Laws  1807,  p.  188, 
c  Tl,  8  104),  which  provides  for  a  bond  to  be 
served  and  filed  at  tna  time  of  the  aerrice  of 
tbe  notice  of  appsal,  and  con^tioned  that  ap- 
pellant wlU  proseoate  Us  mgjfmi  with  effect, 
"and  will  pay  the  amount  ot  any  taxes,  assesB- 
ments,  penalties,  Interest,  and  costs  which  may 
be  finally  adjudged  agahnt  tbe  real  estate  hi- 
vcdved  in  the  a^pcal."^ 

3.  Where  a  jndgmaat  rendered  In  a  suit  to 
foreclose  a  delinauency  tax  c«tificate  recited  In 
specific  terms  that  the  notice  and  summons  were 
regularly  and  duly  served  on  defendant  as  re- 
qnired  by  law,  and  cvntained  other  findings  suf- 
ficient to  ^w  iurisdlctioa  in  the  court  to  ren- 
der the  judgment,  it  was  error  to  vacate  the 
same  for  an  alleged  insufficient  In  tbe  pttt>- 
lictttien  of  snmnunuL 

i^npeal  tram  Superior  CtmrU  Etnff  County; 
W.  R.  Ben.  Judge. 

Suit  br  J.  M.  Nolan  against  M.  H.  Aniot  to 
foreclose  deUaqoent  tax  cwtWcatea.  From  a 
Jndgment  vacating  a  jitflgment  for  plaintiff, 
plaintiff  appeals.  Reversed. 

Roberto  &  Leebey.  for  aKMllBnt    H.  H. 
Baton,  ilor  pe^poadont 

DUNBAR,  J.   DellDQueacy  tax  certlflGatee 
were  issued  against  let  1.  block  50.  in  Riley's 
Addition  to  South  Beattle  f<ff  the  year  1893  I 
and  Bubsequent  years.  On  July  3,  1800,  J.  M.  ' 
fiMaa,  owaer  of  aach  certificates,  inatltated  I 


suit  to  fbrecloee.  On  September  17,  1900; 
judgment  was  entered  In  «ald  suit.  On  De- 
cember %  as  the  result  of  said  foreclosure 
and  sala^  tax  deed  issued  to  Nolan,  and  said 
deed  was  <m  said  date  <toly  filed  for  record 
in  tbe  office  of  the  coun^  auditor  of  King 
county.  Wash.  All  sudMcqucnt  taxes  have 
been  paid  by  Nolan.  March  fi,  1904,  M.  H. 
Amot.  tbe  respondent  herein,  filed  a  motion 
to  vacate  tbe  former  Judgm^t  On  Marcb 
22,  1804,  said  motion  to  vacate  was  granted 
over  the  demurrer  of  the  plaintiff  to  tbe  ef- 
fect that  tbe  notice  steted  no  suffldeBt  facta 
to  Justify  a  vacation  of  tbe  judgment  Tbe 
oourt  sustained  tbe  motion  to  vacate  on  the 
ground  that  tbe  publication  of  eummons  was 
iDBufflcient  From  tbe  jndgment  entered 
therein  this  appeal  is  telcen. 

The  respondmt  moves  to  dismiss  this  ap- 
peal for  tbe  reason  that  tbe  vacation  of  » 
Judgment  is  not  an  appealable  order,  and  for 
the  fnrtber  reason  that  this  judgment  was 
randered  In  a  q>eclal  proceeding  providliir 
for  tbe  assessment  and  collection  of  taxes 
nnder  tbe  revenue  law  of  1897  (Laws  1897, 
18«,  c.  71,  I  104),  as  amended  by  tbe  law  of 
1889  (Laws  1899,  p.  285,  c.  141),  and  as  fui^ 
tbMT  amended  by  the  law  of  1908  (Laws  1908,. 
p.  74,  a  59,  i  4),  which  provides  that  appeals 
shall  be  taken  In  SO  days  after  tbe  entry  of 
tbe  Judgment,  and  further  provides  that, 
wtaea  a  written  notioe  of  appeal  is  given,, 
the  appeal  bond  stuUl  be  served  at  the  time 
ot  tbe  service  «f  the  notice  of  appeal.  It  is 
admitted  that  tUs  was  not  done  in  this  case., 
tbe  record  showing  that  when  tbe  written 
DoCice  of  appeal  was  served  no  bond  was 
served  on  reairaudent  or  his  attorney.  It  ts 
true  that  tbls  coart  bas  held  in  Nelson  r. 
Denny.  26  Wash.  327,  67  Fac.  78,  Frennan 
Ambrose.  12  Wash.  1.  40  Pac.  381,  and  other 
aobsequent  cases,  that  appeal  from  a  judg- 
ment of  vacation  will  not  be  entertained. 
Those  cases  were  decided  on  tbe  theory  that 
appeals  should  not  be  tried  in  tbls  court 
fdecemeal,  and  that  tbe  record  upon  tbe  final 
decision  of  tbe  case  on  appeal  would  bnng. 
Vip  the  errors  alleged,  and  that  all  tbe  ques- 
ttoos  Involved  should  be  tried  npon  tbe  fiuaft 
appeal.  Bat  tbe  judgment  in  this  case  goes 
beyond  the  mere  vacation  of  tbe  judgment. 
Aftw  reciting  the  history  of  tbe  case,  tbe 
iudgment  is  as  follows:  "It  is  therefore  or- 
dered, considered,  and  decreed  tliat  the  pur- 
ported summons  on  said  defendant,  M.  H. 
Amot,  by  publication,  be,  and  tbe  same  is 
hereby,  declared  null  and  void,  and  tbe  same 
la  qaasbed  and  vacated;  that  the  judgment 
and  offder  of  sale  heretofore  ordered  in  this 
oause  In  favw  of  plaintiff  u>d  against  aald 
defendant,  decreeing  a  sale  of  tbe  following 
described  property  [deaoibing  it],  be,  and  tbe 
same  t»ereby  la,  declared  to  be  null  and  void, 
and  It  is  hereby  vacated  and  set  aside — to- 
which  rating,  order,  and  lodgment  of  tbe 
I  oourt  vacating  and  fuasUng  the  summons 
I  and  service  thweof  and  tbe  Jndgmoit  bereto- 
!  fore  rendwed  herein  the  plaintiff  azoeirte* 
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and  excepts.  It  la  fnrthor  ordered  and  de* 
creed  tbat  the  deed  heretofore  given  by  the 
treasurer  of  King  county  to  the  above-named 
plaintiff.  J.  M.  Nolan,  for  said  property  be, 
and  the  aame  bereby  la,  declared  null  and 
void,  and  nld  treasnrer  la  hereby  directed, 
npon  payment  to  him  by  defendant  of  the 
amount  of  taxes  dne  npon  said  above-de- 
ecrlbed  proporty  and  heretofore  paid  by  plain- 
tiff, tccether  with  Interest  thereon  at  flie 
rate  of  flfte^  per  cent  per  annum  to  the 
date  of  BDcb  payment  by  the  defmdant,  to- 
gether with  all  taxes  which  have  since  said 
sale  become  dne  and  payable  against  said 
IWf^perty,  wbethm  paid  «  unpaid,  to  issue  a 
certlflcato  of  redemption  to  snch  party  mak- 
ing such  payment,  which  amount  so  paid 
shall  be  paid  by  said  county  treasurer  to  the 
above-named  plaintiff  or  order,  to  whldi  rul- 
ing and  Judgment  of  the  court  the  plaintiff 
sxcQited  and  aeeptm.  It  Is  fnrtha  ordered 
tbat  said  M.  H.  Aniot  recover  of  and  from 
said  plaintiff  any  and  all  costs  herein,  and 
that  any  and  all  costs  heretofore  allowed  said 
plaintiff  In  the  said  purported  foreclosure  of 
delinquency  certificate  be,  and  they  are  bere- 
by, set  aside  and  disallowed,  and  said  de- 
fendant Is  authorised  and  allowed  to  deduct 
from  the  amount  to  be  paid  said  county  treas- 
urer the  amount  of  hl9  costs  Incurred  herein, 
taxed  at  the  Bum  of  «5."  So  that  It  would 
seem  that  the  Judgment  In  this  case  went  b»- 
yimd  the  mere  vacation  of  the  orl^nal  Jndf- 
ment,  and  tbat  all  the  qnestlona  which  the 
appelant  would  have  a  rU[ht  to  try  npon  a 
retrial  of  the  cause  after  the  vacation  of  the 
Judgment  have  already  been  tried  tbe 
court  It  is  true  tbat  there  la  no  formal  ot- 
der  of  dismissal  of  tbe  action.  Btft  that,  It 
seema  to  ua,  Is  purely  Incidental  to  tbe  main 
provlslimB  of  the  Judgment,  and  tbe  Jud^ 
ment  rendered  Is,  in  eOect,  a  dlspo^tlon  of 
the  whole  case.  For  that  reason  an  aj^^eal 
dionld  be  allowed  from  said  Judgment 

On  the  other  proposltlon-^at  no  sufficient 
bond  was  given  or  served— It  Is  true  that  this 
court  bold  In  Rogers  v.  Trumbull,  82  WariL 
211,  78  Pac.  881,  a  case  which  seems  to  be  re- 
lied upon  by  tbe  respondent,  that  on  an  ap- 
peal s  party  who  was  resisting  the  pay- 
ni«it  of  taxes.  In  an  action  for  the  foreclo- 
sure of  certificates  dt  delinquent  taxtt  npon 
real  estate,  under  tbe  provisions  of  the  laws 
of  1897,  subsequently  amended  In  1903,  tbe 
appellant  should  give  the  bond  provided  for 
In  section  104  as  amended  by  the  Laws  of 
1803  (page  74,  c  58),  and  tbat  such  bond  must 
be  served  npon  the  respondent  at  the  time 
tbe  notice  of  a[q>eat  was  glvm  In  confwmlly 
wltb  tbe  statute.  But  the  appellant  in  this 
cause  did  not  attempt  to  give  the  bond  pro- 
vided for  In  the  atatnte  above  alluded  to,  nor 
to  serve  It  as  provided  In  snch  statute,  but 
shnply  gave  bis  bond  under  the  general  pro- 
vlBloiu  of  law  relating  to  appeals.  And  this, 
we  think,  was  sufficient  Tbls  question  has 
been  squarely  decided  by  this  court  In  Meagh- 
er V.  Hand,  28  WaidL  332, 68  Paa  882.  There 


It  was  said:  "In  our  opinion,  this  section  baa 
no  application  to  an  appeal  by  a  holder  of  a 
delinquency  certlflcate  from  a  Judgment  deny- 
ing his  right  to  foreclose  tiie  same.  ButA  a 
bolder  Is  under  no  oblts^tlon  to  pi^  to  tbe 
county  or  to  any  person  any  'taxes,  assesa- 
meaxta,  Intwest  or  poialtlea*  upon  tbe  real 
estate  Inrolved  in  the  appeal,  nor  can  any 
such  be  adjudged  against  him  or  the  real 
estate  Involved,  whether  his  appeal  la  sdc- 
cesafol  or  unauccessfuL  Such  taxes,  assess- 
ments, interest,  and  penalties  are  owing  to 
him.  If  owing  at  all;  not  by  him.  Manifestly, 
the  Legislature  did  not  intoid  to  require  so 
absurd  a  thing  as  the  giving  of  a  bcntd  con- 
ditioned to  pay  taxes  by  the  one  to  whom 
they  are  owing  aa  a  condition  precedent  to 
bis  right  to  appeal  from  a  Judgment  denying 
his  right  to  collect  them.  Tbe  costs  of  tiie 
appeal  is  all  that  tbe  respondent  can  recover 
if  tbe  appeal  Is  nnsnccessfnl,  and  this  la 
amply  covered  by  the  ordinary  appeal  bond, 
which  the  appellant  did  glv&"  Tbls  brings 
us  to  tbe  merits  of  tbe  case^  and  the  qnes- 
iSxm  presented  Is  whether  the  court  was  Jus- 
tified la  vacating  tbe  Judgment  The  Judg- 
ment which  was  vacated  recites  in  ipedflc 
t^ma  ttiat  tbe  notice  and  summons  In  said 
suit  were  regularly  and  duly  aerved  on  tbe 
defendant  as  tbe  law  in  sncb  cases  required, 
with  the  other  findings  sofilcient  to  show  Ju- 
risdiction In  the  court  to  render  the  Judg- 
ment Thldk  was  rendered.  It  has  beoi  the 
uniform  holding  of  this  court  tbat  the  recita- 
tion In  a  Judgment  ctf  Jurisdictional  facts  suf- 
ficient to  give  the  court  Jurisdiction  to  pro- 
nounce the  Judgment  Is  proof  of  audi  Jvrls- 
dlctlon.  In  City  of  Ballard  t.  Way,  74  Pac. 
1067,  It  was  held  tbat:  "Where  the  Judgment 
of  a  superior  court  recites,  Hie  notice  and 
summons  •  •  •  was  r^ularly  and  duly 
served  on  tbe  •  *  *  defendants  as  tbe  law 
In  such  cases  requires,'  a  presumption  of  Ju- 
risdiction of  the  person  is  raised,  which  is 
not  overcome  by  the  fact  that  tbe  record  oth- 
erwise shows  no  service  of  process,  or  by 
proof  that  defendant  was  a  domestic  corpo- 
ration, whose  officera  were  residents  of  the 
county,  so  tbat  personal  service  would  be 
requlsltef  citing  Belles  r.  Miller,  10  Wasb. 
258,  38  Pa&  1050;  State  ex  reL  Ins.  Go.  v. 
Superior  Court  14  Wash.  203,  44  Pac.  131; 
State  ex  rel.  Boyle  v.  Superior  Court  19 
Wasb.  128;  52  Pac.  1013,  67  Am.  St  Rep.  724; 
Kalb  V.  German  Savli^  ft  Loan  Society,  25 
Wash.  349,  65  Pac.  550,  87  Am.  St  Bep.  767; 
Peyton  v.  Peyton.  28  Wash.  278,  68  Pac.  757, 
and  Noerdlinger  v.  Huff,  81  Wash.  360,  72 
Paa  78.  It  was  said  in  tbat  case  that  emi- 
noit  authority  bad  decided  this  question  the 
other  way,  but  tbat  in  view  of  what  this 
court  deemed  the  mi^t  of  authority  and 
the  Iwttor  reasoning,  such  bad  been  its  uni- 
fonn  holdings,  and  with  such  holdings  tbls 
court  was  satisfied  to  abide.  The  same  doc- 
trine was  snnounced  In  Taylot  t.  Hunting- 
ton (Wasb.)  76  Pac.  1104. 
The  court,  ai^tearlng  1^  tbe  redtala  of  the 
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Judgment  to  bare  bad  jnrlaUcUon  of  tbe 
cume  at  tbe  time  of  the  trial  mffldent  to 
der  tbe  Jodgment  wblcb  waa  roidered,  we 
tblQk  rared  ia  vacatlog  tbe  Judgment  For 
tbls  error  the  cause  will  be  rev^tsed,  and  the 
lower  court  luatructed  to  proceed  In  accord- 
ance with  the  Tiewt  opressed  In  tills  oploloa 

FULLBRTON,  G.  J.,  and  HADLEX, 
MOUNT,  and  ANDERS,  JJ.,  amcnr. 


PEOPLE'S  BUILDINO  ft  LOAN  ASS'N  et  aL 
T.  PURDT.  • 

(Court  of  Appeals  of  Colorado.  Oct  10,  1904.) 

BUILDTNO  A.ND  L0A.N  ASSOCIATIONS-rPOWEBS— 
CONTRACT  AS  TO  H ATITBITT  OF  STOCK — 8HA&E- 
HOLDBBB— KHOWUDOB  OF  CORSTITDTIOR  AIID 
Br-LAW8. 

3.  A  mutoal  bnlldlng  and  loan  assodation  has 
no  power  to  contract  that  stock  will  mature  In 
a  definite  time, 

2.  A  shareholder  In  a  bnllding  and  loan  asso- 
ciation Is  charged  with  knowledge  of  the  arti- 
cles of  Incorporation  and  by-laws. 

Appeal  from  District  Cotirt  Arapahoe 
County. 

Action  by  Margaret  E.  Furdy  against  the 
People's  Building  &  Loan  Association  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Reversed. 

W.  W.  Dale,  for  appellants.  Wm.  T.  Rog- 
ere  and  John  F.  Mall,  for  ajqwlleft 

MAXWELL.  J.  Angost  1,  1893,  appellee 
(plnlntlff  below)  purchased  certain  real  es- 
tate, upon  wblcb  there  was  a  deed  of  trust 
to  secure  a  note  for  $1,350,  with  interest  at 
10  per  cent  per  annum,  payable  monthly;  ap- 
pellant association,  payee.  The  note  was  dat- 
ed March  11,  1890,  signed,  "Harriet  N.  Bas- 
kervllle,"  who  on  that  date  subscribed  for 
seven  shares  of  stock  Id  appellant  assodation, 
which  stock  was  assigned  to  tbe  association 
as  additional  security  for  tbe  loan.  Mrs.  Bas- 
kerrllle  sold  tbe  property  and  assigned  tbe 
stock  to  Arietta  Glass,  who  sold  and  assigned 
to  appellee.  At  tbe  time  appellee  purchased 
tbe  property  a  passbook  was  delivered  to  her, 
upon  which  her  name  was  written,  in  v^hich 
was  printed  the  constitution  of  the  associa- 
tion. Section  8,  art.  3,  is:  "Each  and  every 
stockholder,  for  each  and  every  share  of 
stock  he  may  hold  In  this  association  shall 
pay  the  sum  of  Jl.OO  on  or  before  tbe  20th 
day  of  each  and  every  month  tbereafter  to 
the  secretary  of  the  association  until  the 
value  of  the  series  of  stock  in  which  his 
shares  belong,  shall  be  sufficient  to  divide  to 
each  share  of  stock  of  said  series  the  sum  of 
$200."  At  the  annual  meeting  of  the  asso- 
cintloD  held  March  8,  1803,  previous  to  ap- 
pellee's connection  with  the  association,  this 
section  of  the  coneftltntlon  bad  been  amend- 
ed to  read:  "Each  and  every  stockholder  for 

■Rehearing  denied  November  1*,  1904. 
«*  1.  See  Bulldlac  and  Votn  AstoclatlOBB,  voL  8, 
Ceut.  Dig.  S  M. 
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ea<^  and  everT  share  of  stock  be  may  hold  In 
this  association,  shall  pay  the  sum  of  ¥1.00 
on  or  before  tbe  20tb  6bt  of  each  and  every 
month  tbereafter  to  tbe  secretary  of  the  as- 
sociation for  the  polod  of  100  months.  Each 
HitieB  of  stock  shall  mature  at  the  expiration 
of  100  months  from  the  date  of  Its  Issoe,  and 
tbB  entire  net  assets  of  said  dues  shall  then 
be  divided  pro  rata  among  the  stockbolders 
according  to  the  number  of  shares  beld  by 
each;  said  division  to  be  made  as  soon  as 
practicable  afto-  the  maturity  of  said  swies 
of  stock."  Tbls  pasdmok  disclosed  that  Au- 
gust. 188S.  42  monthly  psymoits,  of  9?  each, 
on  "stock,"  and  tll.2S  on  ''premiums  and  In- 
terest" had  been  made.  Ai^Uee  continued 
tbe  monthly  payments  until  and  including 
June  1888,  S8  months,  when  100  soch  pay- 
ments had  be»  made  and  entered  In  bw 
passbook. 

Over  the  objections  of  appellants,  appellee 
and  her  husband  were  permitted  to  testify» 
In  substance,  that  prerions  to  making  tbe 
purchase,  and  for  "Qie  purpose  of  being  ad- 
vised as  to  tbe  then  condition  of  tbe  loan,  tbe 
title  to  the  property,  and  the  stock,  they  TIBi^ 
ed  tbe  office  of  tbe  association,  and  were  in- 
formed by  tbe  officers  thereof  that  when  ajf- 
pellee  had  made  tbe  remaining  number  of  100 
monthly  payments  of  918J25  the  trust  deed 
and  note  vronld  be  paid  and  discharged,  and 
that  the  party  then  owning  the  property 
would  receive  firom  the  association  a  release 
of  the  deed  of  tru^  and  a  further  sum  of 
(60  cash.  In  ether  words,  they  were  allowed 
to  testify  that  it  was  stated  and  represented 
to  them  by  the  ofllcers  of  the  association  that 
upon  tbe  payment  of  98  monthly  payments  of 
918.25  each,  the  loan  would  be  satisfied;  that, 
relying  tipon  such  representations,  appellee 
purchased  the  propaly.  Having  made  such 
payments,  and  in  all  respects  having  com- 
plied with  tbe  representations  and  asanran- 
ces  made  to  her  by  the  officers  and  agents  of 
the  assodation,  she  demanded  that  the  deed 
of  trust  be  released.  The  officers  of  the  as^ 
sedation  deny  having  made  such  statements 
and  representations  to  appellee,  and  testify 
that  it  was  "explained  to  appellee  and  her 
husband  that.  If  tbe  proceeds  of  tbe  assoda- 
tion equalled  9200  per  share,  they  would  get 
it  all;  If  it  did  not,  It  would  be  divided  pro- 
portionately, and  that  the  balance,  whatevK 
there  was,  would  be  against  tbe  property." 
The  assodation  was  unincorporated.  Its 
scheme,  as  shown  by  Its  constitution,  a  copy 
of  which  was  given  appellee  at  tbe  time  she 
purcbased  tbe  property,  was  similar  to  that 
of  like  associations,  mutual  in  character; 
each  stockholder  being  entitled  to  share 
equally  in  the  profits.  The  court  found  that 
the  plaintiff  had  fully  paid  and  discharged 
the  lien  created  by  the  deed  of  trust  accord- 
ing to  the  representations  and  assurances 
made  to  her  by  tbe  officers  of  the  assoclatiou, 
and  was  entitled  to  have  tbe  same  released 
and  discharged,  and  so  decreed.  These  find- 
ings and  decree  can  only  be  sostalned  upon 
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the  ttaeory  that  appellee'a  tmOaaaaj  maa  cor- 
rect, and  that  the  araodatlon  waa  estopped 
to  deny  tlw  atatementa  and  repieaeDtatiooB 
In  this  behalf  of  Ita  officers.  The  law  ot  tbia 
subject  has  been  settled  by  this  court  In 
Columbia  Building  ft  Loan  Aasoclatioa 
Lyttle.  16  Colo.  Aj^p.  4^  66  Pac.  247,  wtten- 
-  In  It  Is  held  that  a  mntoal  building  and  loan 
association  baa  no  power  to  contract  with 
the  staar^fdder  that  his  stock  will  mature  in 
a  definite  time.  Tbe  association  havlDg  no 
such  power,  It  necessarily  followa  that  the 
statements  and  representations  made  by  the 
officers  of  the  association  are  without  effect 

Appellee  contoids  that  the  amendment  of 
section  8,  art  3,  of  the  constitution  of  the 
assodatlwi,  as  set  fin-th  above,  to(ft  away 
from  ber  tbe  right  to  pay  the  loan  In  the 
mannw  Indicated  by  tbe  coustitation  before 
lis  amendment,  of  which  change  in  the  oon- 
stitntkm  she  bad  no  noUoe,  and  theivfore  die 
was  released  from  any  obligation  to  pay  the 
loan,  and  cites  In  aawmt  Thompson  on  Cor- 
porations, S  S796.  Judge  Thompson,  In  the 
sectlmt  cited,  discussing  the  "^Eect  of  disso- 
lution or  abandonment  aa  to  bwrowers." 
says:  "But  on  tbe  otbsr  hand,  tbe  taardabip 
and  Increased  expense  of  settlement  which 
may  result  from  requiring  the  borrower  to 
pay  back  all  that  he  has  received  without 
any  credit  for  the  dnea  he  haa  paid  In,  re- 
mitting him  to  final  dlstrlbutiMi  for  a  return 
of  tbe  exceaa  of  bis  payment  over  what  dull 
be  found  justly  due  fnnn  him,  would  seem 
to  Indicate  the  propriety  of  a  third  method, 
wherever  practicable,  vlz^  to  aao^taln  what 
the  receipts,  profits,  and  losses  of  tbe  society 
have  been,  what  its  liabilities  are,  what  avail- 
able assets  are  on  bond,  and  what,  accord* 
ini^t  la  the  present  real  value  of  every  staar^ 
making  allowance  for  the  expenses  ot  settle* 
ment;  to  credit  that  amount  tm  tbe  borrow- 
W's  debt  In  reqjkect  of  each  ohaie  held  by 
Urn,  and,  charging  htm  with  tbe  sum  ac* 
tnally  advanoed  to  him  and  interest,  reload 
by  part  payments  of  interest  and  premiums, 
collect  from  him  only  the  balance."  The 
method  outlined  by  Jn&ga  Tbompsim  was 
pursued  In  the  case  at  bar. 

August  8,  18^,  tbe  husband  of  appellee, 
who  was  authorized  to  act  tor  ber  In  tbe 
matter,  made  a  settlement  with  'Qie  associa- 
tion. Tbe  seven  shares  of  stock  were  sur- 
rendered at  their  matured  value  of  9805, 
whldi  waa  tbe  value  ot  all  the  stock  of  the 
series  to  which  they  belonged.  That  amount 
leas  certain  dues  to  the  association,  was  cred- 
ited upon  the  loan;  appellee,  through  her 
agent;  agreeing  to  pay  tbe  balance  ct  tbe  loan 
and  interest  at  the  reduced  rate  of  8  per 
cent,  and  the  Interest  at  this  rate  on  said  bal- 
ance, until  about  tbe  time  of  the  commence- 
ment  of  this  suit  was  paid,  together  with  a 
small  payment  on  account  of  tbe  principal. 
It  is  contended  by  appellee  that  ber  hnd)and 
did  not  understand  the  settlement  which  be 
made.  It  is  immaterial  whether  or  not  he 
understood  the  settlement  made.    It  was 


made  purmant  to  Uie  conotltutimi  in  Corc» 
at  tbe  time  appellee  became  a  stocfcholdo-  of 
the  association.  By  such  settlement,  appt^ 
lee  was  credited  with  the  full  matured  value 
of  OtB  stock,  wbich  was  all  she  was  wtltled 
to  under  the  coBsttltoticai  of  the  association. 
The  law  charges  hw,  aa  a  atockbolto.  with 
notice  of  the  articles  of  Incorporation  and  the 
t^Maws.  CDlundl>ia  Building  A  Loan  Aasodia- 
tltm  V.  Lyttle,  supra.  "One  who  beeomcs  a 
member  of  an  associatlan  becomes  charge- 
able with  knowledge  of  the  provisions  of  Its 
charter  and  by-Iawa,  and  Is  bound  1^  them." 
Bertche  v.  Ekioitable  L.  &  I.  Aas'n,  147  Ma 
SIS.  48  S.  W.  954, 71  Am.  Bt  Bep.  571.  ''WhUe 
by-laws  are  not  always  binding  upon  stran- 
gers, a  person  who  becomes  a  membo-  of  an 
assoclattoa  or  compai^^  after  the  adoption  of 
a  by-law  la  not  oonslderea  a  stranger,  and  by 
Joining  the  organization  be  la  deemed  to  «(s 
cord  bis  assent  thereto,  and  to  be  thereaftCT 
bound  Iqr  the  <ri>llgations  which  it  may  im- 
pose upon  the  members."  Beach  on  Private 
CorporatlonB,  S  821.  Another  author,  after 
stating  tbe  eaaentlalB  of  valid  by-laws,  aaya: 
"Where  these  features  are  found,  and  the  by- 
law has  been  properly  passed,  every  mem- 
ber's consent  is  conclusively  presumed,  and 
his  BUbmisalon  required."  BndUdi  on  Bulld- 
li^  AssoclationB,  f  STl.  It  follows,  upon  tbe 
testimmiy  In  this  case,  appellee  cannot  ques- 
tion the  settlement  made  by  her  husband 
above  ref «red  to. 

Tbe  decree  will  be  reversed,  and  as  anoUi- 
er  trial  cannot,  under  tbe  law  as  announced 
in  tbe  Lyttle  Case,  nqira,  result  in  a  decistou 
in  appellee's  favor,  tbe  lower  court  Is  in- 
stmeted  to  dismiss  the  actlin.  Reversed. 


BATTM  V.  BOPBR  et  al.   (S.  F.  2,937.) 

(Supreme  Conrt  of  California.    Oct.  8,  1904.) 

BEVIBW  on  APPEAL  —  SUFFICISnCT  OF  nUD- 
INOS—SBPABATB  XBBUXS  OEPIlf DBHT 
OH  SAU  XAOm.  . 

1.  Where  the  answer  in  an  action  for  tbe  re- 
covery of  real  estate  set  up  as  a  defense  that  the 
action  waa  barred  by  Code  Civ.  Pro&  t  SIS, 
which  requires  the  plaintiff  or  his  predecessors 
to  have  been  seised  or  poasesaed  of  the  property 
within  five  years,  and  the  court  found  that  the 
action  waa  not  barred  by  said  section,  such 
finding  was,  in  effect  tliat  plaintiff  or  his  pred- 
eceuora  had  been  in  posseaalon  within  five 
years,  and  wos  a  sufficient  determination  of  on 
Issue  raised  by  another  defease  pleaded,  wbkdi 
depended  upon  such  quesUoo  of  tttcU  although 
no  finding  was  expressly  made  oo  that  Issue. 

Department  1.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco; 
Chos.  W.  Slack,  Judge. 

Action  by  Clara  Baum.  administratrix  of 
tbe  estate  of  Julius  Baum,  deceased,  against 
Edward  Roper,  Kate  Roper,  and  David  J. 
^MDce.  From  the  judgmoit,  defWidant 
Speuce  appeals.  Affirmed. 

J.  B.  Mhoon  and  T.  If.  Osniont  for  appel- 
lant. W.  B.  Kollmyer  and  Nuphtaly,  Frei- 
doirlcb  &  Ackerman,  for  .reapcMident 
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SHAW.  J.  This  la  a  Homd  qipeal  from 
0ie  jndsmrait  rmdered  In  the  superior  court 
Ml  Febmax7  4,  1897.  The  judgment  as  ren- 
dered WAS  against  all  the  defendants,  but  the 
«1«1e,  bj  inadTertmce  In  niafclng  the  entry 
tbmot,  tailed  to  inaert  the  name  of  the  pres- 
ent anwUant  Darid  J.  Spence,  In  the  Judg- 
meat  aa  entered.  This  omission  was  not  ob* 
eerT«d,  bowerer,  at  the  time,  and  all  tbe  de> 
fendants  joined  in  an  appeal  to  this  coart, 
and  the  judgment  was  affirmed.  See  Banm 
w.  Roper,  132  CaL  42,  64  Pac  128.  In  the 
enbaequent  decision  of  Spenoe  t.  Trontt  188 
Oal.  60B.  65  Pac.  1063  (erroneously  reported 
as  Silencer -T.  TroutQ,  It  was  held  that,  bo 
■far  as  S  pence  was  concerned,  tbe  first  ap- 
peal, although  the  (pinion  showed  a  full  con- 
sideration of  all  the  points  In  tbe  case,  and 
was  rend«ed  after  hearing  argument  la  bis 
behalf,  was  nevertheless  a  nullity,  because 
aa  to  him  the  Judgment  was  not  entered,  and 
■this  conrt  could  not  acquire  Jurisdiction  of 
an  appeal  taken  from  a  Judgment  before  the 
entry  thereof,  and  that  Spence  bad  the  right 
to  take  an  appeal  within  six  months  from  the 
time  of  tbe  amendment  inserting  his  name 
therein.  This  amendment  was  made  on  May 
29,  1901,  and  this  appeal  was  taken  on  June 
7,  1901.  Inasmuch  as  this  appeal  was  taken 
more  than  four  years  after  the  rendition  ct 
the  judgment,  it  is  a^jarent  that  we  cannot 
consider  the  objection  that  the  evidence  does 
not  support  the  decision  of  the  trial  coiirt 
Code  ClT.  Proc.  |  939,  subd.  1.  We  have, 
however,  re-examined  the  evidence  and  re- 
considered the  points  presented  on  tbe  first 
appeal  and  decided  by  this  court  in  Baum  v. 
Koper,  anpra.  and  are  aatisfled  with  the  con- 
clusions there  reached  upon  a  conslderatifHt 
of  tbe  same  record. 

The  appellant  now  makes  the  additional 
point  that  the  Judgment  is  erroneous  because 
there  la  no  finding  on  the  Issue  tendered  by 
the  answer  relating  to  the  effect  of  tbe  act 
of  March  6,  1864  (St  1863-04,  p.  149.  c.  154), 
apon  the  light  of  the  plaintilC  to  maintain 
the  action.  The  act  provides  that  in  any  ac- 
tion began  more  than  one  year  ttiereafter 
for  the  recovety  of  real  property  in  San 
Francisco,  or  affecting  tbe  title  thereto,  none 
of  tbe  provisions  of  the  act  of  March  11, 
1858  (St  1858,  pp.  52,  66).  ratifying  certain  or- 
dinances of  San  Francisco,  nor  any  of  tbe 
provisions  of  the  ordinances  therein  recited, 
staoold  be  deemed  to  aid  the  right  or  title  sot 
np  or  claimed  by  any  party,  unless  such 
party  or  his  privies  in  estate  shall  have  bad 
actual  possession  of  the  land  In  dilate  with- 
in five  years  next  before  the  commencement 
of  the  action.  The  answer  pleaded  this  stat- 
ute, and  alleged  that  neither  tbe  plaintiff  nor 
his  predecessora  in  interest  had  bad  the  ac- 
tual possession  of  the  land  within  five  years 
next  before  the  beginning  of  the  action. 
There  is  no  express  finding  upon  these  alle- 
gations. We  are  of  the  opinion,  however, 
that  the  findings  made  include  a  finding  of 
the  facts  set  forth  in  the  answer.  Tbe  anr 


swer  alleged  that  the  action  was  barred  by 
tbe  provl8i<Hi8  of  section  318  of  tbe  Oode  of 
Civil  Procednre.  This  Is  merely  a  statutory 
method  of  alleging  the  facts  which,  under 
tiiat  sertton,  oonstltnte  a  bar  to  the  action, 
namely,  that  tbe  plaintiff  and  bis  predeces- 
sors bave  not  been  seised  or  possessed  of  the 
property  wltUn  Ave  yean  next  before  the 
commencement  of  -tbe  action.  This  Is  sub- 
stantially tbe  same  as  tbe  al)egatlon  afore- 
said Intended  to  Invoke  the  operation  of  the 
act  of  1864.  Tbe  conrt  finds  that  tbe  action 
is  not  barred  by  the  provisions  of  said  sec- 
tion 318.  In  substance,  this  Is  the  same  as  a 
finding  that  the  auction  that  neither  plain- 
tiff nor  his  privies  in  estate  bave  been  in 
possession  of  the  property  within  tbe  five 
years  next  before  tbe  beginning  of  the  action 
Is  not  true.  There  was  no  evidence  or  claim 
that  either  of  them  were  under  any  disabil- 
ity. Therefore  It  does,  In  substance,  amount 
to  a  finding  on  the  Issues  tendered  by  the  an- 
swer. 

We  have  considered  this  point  on  the  the- 
ory that  there  was  evidence  sufficient  to  re- 
quire such  a  finding  with  respect  to  tbe  e^ 
feet  of  the  act  of  1864.  The  appellant,  bow- 
ever,  does  not  cite  us  to  any  evidence  show- 
ing that  the  plaintiff  required  aid  from  the 
act  of  1858  or  tbe  ordinances  referred  to  In 
that  act  in  order  to  establish  bis  title.  The 
title  seems  to  be  established  by  proof  of  ad- 
verse possession  long  after  that  act  tocA  ef- 
fect, and  irrespective  of  aiv  deralgnmrat  ef 
title  from  tbe  city  of  San  Francisco. 

The  judgment  is  affirmed. 


Ve  ooncnr:  ANGBLLOTTI,  jr.;  VAN 
DTKB,  J. 


CAHILL  et  aL  v.  SUPEEIOR  COURT  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.   (S.F.  8,937.) 

(Supreme  Court  of  Calitomia.  Sept  SO,  1904.) 

JXTDQinraTS-vanoir  io  tacati  ob  uomrt  os- 

DKB— BErnSAZ.  TO  XNTBBTAZN— If AHDAMUB — 
JUBIBDJCnON  TO  BKX  A8II1M  OBDU  HI  FBO- 
BATB— LACHK8. 

1.  That  the  facts  stated  in  a  motion  to  vacate 
or  modify  a  judement  or  order  do  not  justify 
the  granting  of  the  relief  prayed  is  an  objection 
which  goes  to  the  merits,  and  affords  no  groond 
for  the  refusal  of  tbe  conrt  to  consider  and  act 
on  the  motion. 

2.  Under  Code  Cfv.  Proa  i  1085,  which  pro- 
vMes  that  the  writ  of  mandate  may  be  ifisued 
to  "compel  the  perfonnasce  of  an  act  which  the 
law  specially  enjoins,  as  a  duty  resulting  from 
an  office,"  a  proceeding  will  lie  in  the  Supreme 
Court  for  a  mandamus  against  a  Judge  of  a 
superior  court  to  compel  him  to  entertain  and 
eonaider  a  motion  to  vacate  an  order  in  pro- 
bate, where  his  refusal  was  not  reviewable  on 
appeal,  and  was  based  solely  on  want  of  juris- 
diction, as  matter  of  law,  under  the  constlto- 
tional  and  statutory  powers  of  the  court  te 
vacate  such  order,  and  not  upon  evidence  or  the 
determination  o£  any  question  of  fact. 

3.  A  superior  court  has  power,  under  Code 
Civ.  Proc.  i  473.  to  vacate  or  modi^  an  order 
in  probate  setting  apart  a  homestead. 
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4.  Tha  defense  of  laches  differs  from  that  of 
Dmltation,  in  that,  in  order  to  har  a  remedj 
because  of  laches,  there  mnst  appear.  In  ao- 
ditioD  to  mere  lapse  of  time,  some  drcamstan- 
oes  from  whidi  the  defendant  or  Mine  other 
person  ma?  be  prejudiced,  or  there  must  have 
been  sach  lapse  of  dme  that  It  may  reasonably 
be  supposed  that  Bucix  prejodioe  will  ramlt  u 
the  remedy  is  allowed. 

6.  Where  parties  in  interest  promptly  took  an 
appeal  from  an  order  of  a  superior  court  re- 
ftinng  to  entertain  a  motion  to  modify  an  order 
previously  entered  setting  apart  a  nomestead 
from  the  property  of  a  decedent,  which  appeal 
was  dismissed  on  the  ground  that  the  order  was 
not  appealable,  whereupon  the  appellants  at 
once  instituted  proceedings  in  mandamus  with- 
in a  year  after  the  order  was  entered,  tliere 
was  not  such  ladies  as  to  bar  their  rw>t  to 
Buintain  sudi  proceedings. 

McFarland,  J.,  dissenting. 

In  Bank.  Application  by  James  CahlU 
and  William  Cahill  for  a  mandate  directed 
against  Frank  J.  Murasky,  Jadge  of  the  sn- 
perior  conrt  of  the  city  and  county  of  San 
Francisco.   Writ  granted. 

See  76  Pac.  383. 

R.  0.  Harrison,  for  petltlonen.  Qea  A. 
Ooimoily,  for  lespondents. 

SHAW,  J.  This  is  a  proceeding  In  man- 
damuB  to  compel  the  saperlor  court  and 
Frank  J.  Mnrasky,.  as  JnOga  tbweat,  to  hear 
and  ctnslder  a  motion  of  the  petlttoners, 
duly  presented  to  uld  court,  to  modify,  and 
In  part  vacatBt  a  prerloua  order  at  the  court 
In  the  matter  of  the  Mtate  at  Patrl<A  H. 
Oahill,  deceaaed,  setting  apart  a  btHUMtead 
to  the  widow  of  Qie  deceaaed  ont  ot  the 
property  of  the  estate. 

The  motion  for  the  modification  was  made 
and  presented  within  six  months  after  the 
(ffder  setting  apart  the  homestead.  When 
the  motion  was  iHresented  to  the  superior 
court  the  widow  ^)peared  thereto  and  ob- 
jected to  the  hearing.  The  ob]ecU<mB  were, 
first,  that  the  court  had  no  Jurisdiction  to 
vacate  the  former  order;  and,  second,  that 
the  facts  stated  as  the  grounda  of  the  motion 
did  not  Justly  a  modification  or  vacation  of 
the  order. 

The  ground  last  stated  fumlabed  no  reason 
for  refusing  to  hear  and  consider  the  motion. 
It  was  addreraed  to  the  merits,  and  could 
only  be  considered  after  tiie  court  had,  upon 
the  consideration  of  the  first  objection,  de- 
cided that  It  had  Jurisdiction  to  entertain  the 
motion  and  make  the  order  applied  for. 
Both  objections  were  taken  np  together  and 
argued  and  submitted  simultaneously.  This 
was  manifestly  done  merely  for  convenience, 
and  in  order  to  avoid  the  delay  that  would  be 
occasioned  by  another  bearing  In  case  the  ob- 
jection to  the  Jurisdiction  should  be  overruled. 
The  objection  to  the  Jurisdiction  was  not 
based  on  any  facts,  nor  upon  any  defect  in  the 
service  of  the  notice  on  the  widow,  but  sol^y 
on  the  proposition  that  the  original  order  bad 
become  final  and  was  beyond  the  power  of 
tiie  court  to  revoke  or  modify.  The  preamble 
to  the  order  thereupon  made  aAiows  that  the 


court  never  reached  fln  consideration  of  the 

motion,  but  decided  that  tbe  first  obiJection 
was  sound,  and  tiiat  it  was  without  power  to 
modify  or  vacate  the  former  order,  or  to  en- 
tertain a  motUm  to  that  effect  The  order 
accordingly  stated  that  ''upon  tids  ground, 
and  tide  only,  the  motion  to  vacate  tiie  de- 
cree heretofore  made  setting  apart  the  Iwme- 
stMd  Is  denied."  The  order  thus  made  la 
therefore^  in  substance  no  mcnv  tiian  a  dl^ 
missal  of  the  motion  for  lack  of  Jurisdiction. 
As  the  case  stands,  the  superiw  court  has 
refused  to  act  upon  the  motion,  and  has  not 
acted  tiiffleoD. 

Anotiier  objection  la  made  here  to  onr  con- 
alderati<m  of  the  qneation  of  the  power  of 
the  court  to  modl^^  the  order.  It  la  tliat  the 
court  below  has  determined  that  it  did  not 
have  Jurisdlctifm,  and  that  that  determina- 
titm  la  concluBtve,  and  cannot  be  rertewed 
in  this  conrt  upon  tills  proceedli^.  The  or- 
der refusing  to  vacate  or  modify  tiie  order 
setting  apart  the  homestead  la  not  ai^eal- 
abl&  Estate  of  Oablll  (Cal.)  7«  Pac.  883. 
An  appeal  from  the  criginal  order  would 
bave  beoi  useless,  fbr,  as  It  was  made  wiOi- 
out  notice  or  contest,  there  could  be  no  bill 
of  exceptions  showing  the  fitcts  on  whldi 
It  was  based.  Ther^or^  If  tiie  dedsICHi  of 
the  court  that  It  did  not,  as  matter  of  law, 
have  Jurisdiction  to  act  Is  conduslTe  as  to 
tiie  law,  tiie  petitioners  are  without  remedy, 
although  the  original  order  may  have  beea 
manifestly  erroneous,  or  may  have  been 
fraudulentiy  obtained,  and  the  court  may 
have  been  utterly  mistaken  In  ito  view  that 
It  waa  without  power  to  modify  It  That 
It  was  mistaken  In  that  view  is  definitely 
settied  by  tbe  decision  <a  this  court  in  Levy 
T.  Superior  Court,  139  Cal.  590;  78  Pac.  417, 
holding  that  the  superior  court  has  power  to 
vacate  such  an  ordw  undw  section  478  of 
the  Code  of  Civil  Procedive. 

This  court  has  held  that  where  the  Juris- 
diction of  the  superior  court  to  try  a  caus^ 
or  hear  an  appeal,  depends  on  the  existence 
of  certain  focta,  and  that  court  has,  upon 
evidence  consisting  either  of  affldavlta  or 
of  the  record,  made  ita  determination  as  to 
tbe  facts,  although  erroneously,  this  conrt 
cannot  In  mandamus  proceedings  go  behind 
this  determination,  and  Itaelf  consider,  from 
evidence,  whether  or  not  the  Jurisdiction 
existed;  and  this  seems  to  be  the  law  even 
where  there  is  no  conflict  In  the  evidence, 
and  the  court  below  has  acted  Judicially  <aily 
to  the  extent  that  It  has  determined  tbe  ex- 
istence of  facts  from  evidence,  and  where 
the  facta  thus  determined  did  not,  In  law. 
Justify  the  declslmi  ot  the  superior  conrt 
that  it  did  oot  have  Jurisdiction.  Thus  where 
the  lower  court,  acting  as  a  court  of  appeal, 
has  decided  that  tbe  record  in  a  case  from 
a  Justice's  court  did  not  give  tbe  superior 
court  Jurisdiction  of  the  appeal  because  tbe 
notice  of  appeal  did  not  have  a  revenue 
stamp  attached,  or  because  in  an  appeal  on 
questions  of  law  alone  there  was  no  state- 
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meat  on  anwal.  and  baa  thereupra  fflandwed 
the  appeal  (People  t.  Weston,  28  CaL 
Lewis  T.  Barclay,  8S  CaL  218);  or  wbere 
the  superior  court  upon  affidavits  rranoTed 
tbe  cause  to  the  United  States  district  court 
and  refused  to  proceed  farther  therein  (Fran- 
cisco v.  Manhattan  Ins.  Ckk,  86  CaL  28S);  or 
vSfon  the  fiicts  stated  In  a  petition  to  be  al- 
lowed  to  Intervene  had  refused  to  allow 
the  intervention  (People  t.  Sexton,  37  CaL 
532);  or  after  considering  the  condition  of 
its  calendar,  and  other  focts  and  drcnm- 
stances  tending  to  excuse  the  failure  to  try 
a  erimloal  case  within  60  days  after  the  filing 
of  the  Information,  bad  refused  to  dismiss 
the  cause  (Strong  v.  Grant,  99  Cal  10^  83 
Pac.  733);  or  up<m  the  facts  stated  in  an 
aceusatloii  filed  under  sectlcm  772  of  the 
Penal  Code  had  refused  to  issue  a  dtatlon 
against  the  accused  officer  (Kerr  v.  Superior 
Conrt,  180  Cal.  181,  02  Pac.  478)— In  all  these  I 
cases  the  determination  of  the  superior  court 
as  to  its  Jurisdiction  of  tbe  particular  cause 
iqwn  the  facts  shown  has  been  deemed  final 
and  conclusive  upon  this  court,  where  a  re- 
view of  that  determinatl<ni  was  sought 
iwoccedings  iiv  mandamus. 

The  dlBttaictloB  between  this  class  of  cases 
and  the  case  at  bar  Is  this:  In  all  these 
casea  the  saperiw  court  was  called  i:^khi  to 
consider  eith»  the  sufficiency  of  certain  tecta 
established  by  tbe  recinrd,  or  certain  facts 
determined  by  that  court  upon  evidence  prop- 
«>ly  addreased  to  it,  to  i^ve  It  Jurisdiction 
to  proceed  with  the  particular  case  th«i 
before  the  court,  and  with  ito  dedslcm,  after 
such  conslderaticm,  this  court  cannot  Inter- 
fere by  mandamus.  In  the  case  at  bar  there 
was  no  iiuesti<»i  of  fact  involved,  and  the  su* 
perior  court  decided  that,  as  matter  of  law 
purely,  It  could  not  in  any  case  vacate  an 
<wder  made  under  the  provisions  of  section 
1466,  Code  Olv.  Proc.,  ietting  apart  a  hom»* 
Bt»d.  Tills  was  a  proposition  not  dependent 
on  any  facts  whatever,  but  wholly  upcm  a 
consideration  of  the  powers  ot  the  conrt  as 
teflned  by  the  Constitution  and  by  statute. 

The  Code  provides  that  the  writ  of  man- 
date may  be  issued  to  '.'compel  the  perform- 
ance of  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  trom  an  c^ce." 
Code  Olv.  Proc.  I  1065.  Tbe  law  specially 
enjoins  upon  tbe  superior  court,  and  upon 
the  Jndge  thereof,  the  du^  of  hearing  and 
detennlnlng  all  matters  which  are  within  its 
Jurisdiction  and  which  come  prt^erly  beton 
it  The  motion  under  conaideratlon  did  come 
propwly  before  tiiat  court,  but  the  Judge  de- 
cided, as  matter  of  law,  and  npon  the  statute 
and  Constitution  only,  that  the*  court  bad  no 
power  in  any  case  to  make  ordos  of  the  kind 
there  applied  for,  and  upoa  that  ground  oa\j 
refused  to  proceed  to  the  merits  of  the  ap> 
pUcatim.  If  the  person  holding  the  office 
oonld  tiius  decide  what  were  the  duties  per* 
talnlng  tiier«to  which  the  law  specially  en- 
joba  him  to  perform,  the  writ  of  mandate 
would  be  practically  useless.   The  dedsltHi  j 


refoslng  to  act  which  gives  occasion  for  the 
writ  would  also  furnish  sufficient  cause  for 
denying  it  As  was  well  said  In  Temple  v. 
Superior  Court  70  OaL  211,  U  Pac.  699: 
"The  court  cannot,  1^  holding  without  rea- 
son that  it  has  no  Jnrisdicticm  of  the  proceed- 
ings, divest  iteelf  of  Jurisdiction  and  evade 
the  duty  of  hearing  and  determining  It"  To 
the  same  effect  are  Merced  M.  Co.  v.  Fre- 
mont 7  Cal.  180;  Ortman  v.  I>1x<hi,  9  Oal. 
28;  Htfnlen  r.  Ooss,  68  CaL  44;  People  v. 
Barnes,  66  Oal  691,  6  Pac.  698;  docker  v. 
Oonrey,  140  Oal.  213,  73  Pac  1006. 

The  reqtondent  further  claims  that  tbe  pe- 
tltUmers  are  barred  of  their  remedy  in  man- 
damus by  reason  of  their  laches.  "Laches" 
is  defined  as  ''such  neglect  or  omission  to 
assert  a  right  as,  token  In  omjunctlon  with 
the  lapse  of  time,  tium  or  less  great  and 
other  circumstances  causing  prejudice  to  an 
adv«se  party,  (^erates  as  a  bar  In  a  court 
of  equity."  Am.  &  Bng.  Bncyc.  -of  Law  (2ii 
Ed.)  p.  97.  "In  determining  what  will  con- 
stitute such  unreasMiable  delay,  r^rd  will 
be  had  to  drcnmstances  which  Justify  the 
delay,  to  the  nature  of  the  case  and  the  relief 
demanded,  ai^  to  the  question  whether  tbe 
rights  of  the  defendant  or  of  other  pera(»is, 
have  been  prejudiced  }sy  such  delay."  Tay 
lor  V.  Bayonn^  67  N.  J.  liaw,  378,  80  AtL 
431;  PeoplB  v.  Syracuse,  78  N.  Y.  56;  Ghton 
V.  Trustee^  82  Ohio  St  236;  19  Am.  &  Bng. 
Bncyc.  of  Law  (2d  Bd.)  p.  766;  Merrill  on 
Mandamus,  f  87;  Wood  on  Mandamus,  40. 
"Where  the  delay  is  satisfactorily  OEplained^ 
tbe  equity  of  the  cmnplainant,  If  clearly  es- 
tablished, remains  unaffected,  and  tbe  court 
will  decree  for  him,  notwltlutendlng  great 
^nx  of  tlm&"  18  Am.  &  Bug.  Eaeye.  of 
taw  (2d  Bd.)  pb  100.  Tbe  stetato  of  limita- 
tions applies  to  special  proceedings  of  this 
Und.  Code  Civ.  Pioc.  1 863;  Barnes  v.  Glide, 
117  CaL  6,  48  Pac.  804,  69  Am.  St  Bep.  1S3. 
The  defense  of  laches  la  different  frmn  the 
defense  of  the  statute  ot  limitations,  in  this: 
that  in  order  to  bar  ft  r«nedy  because  of 
laches,  there  must  appear,  in  addition  to 
mere  l^we  of  tlm^  arane  circumstances  from 
which  the  defendant  or  some  other  person 
may  be  pr^udlced,  or  there  must  be  such 
lapse  of  time  that  it  may  be  reasonably  sup- 
posed that  such  prejudice  will  occur  If  the 
remedy  la  allowed;  whereas  in  the  case  of 
the  statute  ot  limitations  there  need  be  noth- 
ing more  than  mere  lapse  of  time  In  order  to 
constltnte  a  bar.  The  consequence  of  this 
distinctltm  is  that  in  cases  where  the  de- 
fense  of  lachea  Is  interposed,  or  where  it  is 
claimed  to  appear  on  the  face  ot  the  petition 
<nr  oomplalnt  the  petitioner  or  the  plaintiff 
may  present  circumstances  excusing  m  Jub^ 
tlfying  the  dday,  and  showing  the  absence 
of  preju^ce  therefrom,  and  If  the  court,  In 
Ita  sound  discretion,  deems  tlw  showing  suf- 
ficient the  proceeding  will  not  be  barred. 
Many  cases  have  been  cited  by  the  reepond- 
ente  in  supp«t  of  the  proposltiim  that  the 
lapse  of  time  between  the  refusal  to  act  upon 
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tbe  motion  and  the  beginning  of  the  proceed- 
ing in  ttala  conrt  for  mandamns  of  Itself  con- 
stitutes laebes  snffideat  to  bar  the  proceed- 
in;;;  but  upon  an  examination  of  them  we 
And  that,  with  Tery  few  exceptions,  there 
appears  In  each  case  cited  some  drcum- 
atiince  from  which  It  appeared  that  preJiK 
dice  actually  had  occurred  or  might  occur, 
or  such  lapse  ot  time  that  it  was  supposed 
that  prejudice  had  occurred  or  would  occur 
if  the  writ  was  granted.  The  few  excep- 
tions are  not  well-considered  cases,  and  are 
not  sufficient  to  ratablish  a  rule  contrary  to 
that  above  cited  from  the  authorities. 

The  order  of  Uie  superior  comt  refusing 
to  consider  the  motion  for  a  modidcatlon  was 
made  on  April  10,  1903,  but  was  not  entered 
until  after  May  6, 1908.  Within  00  days  from 
the  entry  p'etitloners  attempted  to  appeal 
tbe  re  from  to  tliia  court.  On  December  7, 
1903,  the  widow  moved  to  dtamtaB  the  appeal 
on  the  ground  that  the  order  was  not  appeal- 
able. This  court  on  March  28,  1901,  granted 
the  motion  and  dismissed  the  appeal.  An 
application  for  rehearing  was^  made  and  de- 
nied, and  on  April  28,  1904,' tbe  remittitur 
was  Issued.  This  application  fw  a  writ  of 
mandate  was  filed  flye  days  thereafter.  The 
respondents  herein  do  not  allege  that  any 
circumstances  exist,  or  that  anything  has 
occurred  by  reason  of  the  delay,  that  has 
caused  or  would  cause  any  prejudice whaterer 
to  tbe  widow  or  to  any  other  i;>ei*son.  The 
lapse  of  time  has  not  been  so  great  that,  un- 
der tbe  circumstances,  we  can  suppose  or 
presume  that  prejudice  will  ensue  if  tbe  man- 
date Is  l^ued.  Until  tbe  decision  dismlseing 
tbe  appeal.  It  had  nerer  been  dlrectiy  held 
by  this  court  that  an  order  refusing  to  va- 
cate or  modify  an  order  setting  apart  a  home- 
stead was  not  appealable,  and  there  was  a 
very  general  impression  that  sucb  an  appeal 
could  be  taken.  If  so,  the  remedy  would  be 
ample,  and  there  could  be  no  writ  of  man- 
date. During  tbe  delay  the  petitioners  were 
diligently  prosecuting  the  remedy  by  appeal 
which  tiiey  were  ad\ised  they  had.  We 
think,  under  the  circumstances,  the  delay 
was  sufflclentiy  excused,  and  that  tbe  coun 
below  should  be  couqieUed  to  proceed  to 
hearing  and  determlnatira  of  tlie  motion 
upon  its  merits. 

Let  t^e  writ  Isnie  as  prayed  tor. 

We  concur:  BBATTY,  C.  J.;  VAN  DYKE, 
J.;  AXGGLIjOTTI,  J.;  HBNSHAW.  J.;  LOB- 
IGAN,  J. 

McFARLAND,  J.  (dlssentlDg).    I  dissent 

In  the  first  place.  If  what  respondent  did 
could  be  construed  as  a  refusal  to  act  for 
want  of  Jurisdiction,  It  does  not  appear  that 
respondent  had  jurisdiction.  In  Levy  v.  Su- 
perior Court,  13D  Oal.  690;  73  Pac.  417,  ana 
cases  there  cited,  it  was  merely  held  that  sec- 
tion 473;  Code  Olv.  Proc.,  which  provides  for 
relieving  a  party  from  the  jiidpmont  or  order 
takea  against  bJm>  **tlitoutti       miatalcflh  1b> 


advertence,  snrprftM,  or  excusable  neglect,'* 
applies  to  certain  probate  orders,  and  that 
only  under  said  section  can  orders  not  ap- 
pealable be  reached.  Bat  In  the  case  at  bar 
the  petition  to  set  aside  was  not  based  on 
section  473,  but  merely  on  certain  alleged 
errors  In  the  order  sought  to  be  vacated.  In 
the  second  place,  the  respondent  acted  In  the 
matter,  and  ordered  that  "the  motioa  to  va- 
cate the  decree  hereinbefore  made  settins 
apart  tbe  homestead  is  denied,"  and,  in  my 
opinion,  the  reasons  upon  which  the  action 
was  based  are  Immaterial.  Having  acted, 
respondent  cannot  be  compelled  b7  manda- 
mos  to  act  dUferoitly. 


PEOPLE  V.  WELL8.   (Or.  UW.) 
(Suprone  Gomt  of  CaUfomla.   OcL  Ifi,  1904.) 

A88ATTLT— xnnnT— HISTAKX  AS  TO  PSBSOH  AB- 

SATTLTEO  —  EVIDENCE  —  XRSTBUCTIOnft-TBS- 
TIUOnT  or  DSFENDAKT  —  INSAHRT  Afl  D>- 

ntMSB— UKAauBS  or  pboov. 

1.  Hie  boldlni  ot  a  loaded  pistol  within  ■ 
few  Inches  of  another  dwwhi's  face,  pointed  di- 
rectly at  him,  where  the  act  was  accompanied 
by  threatening  language,  warrants  a  conviction 
for  an  assault  wltH  a  deadly  weapon,  although 
defendant's  intention  was  to  assault  a  dlffer- 

I  ent  person. 

2.  On  the  trial  of  a  defendant  for  assault 
with  a  deadly  weapon,  consisting  of  a  pistol,  evi- 
dence that  defendant  discharged  the  pistol  short- 
ly after  the  assault  is  admissible  as  tending  to 
sbow  that  it  was  loaded  when  the  assault  waa 
made. 

3.  Evidence  that,  on  the  arrest  of  a  defend- 
ant for  an  assault  with  a  pistol,  brass  knni^es 
were  found  on  his  person,  should  not  be  admit- 
ted on  bis  trial  for  tbe  assault. 

4.  A  Judgment  of  conviction  in  a  criminal  case 
In  which  tbe  defendant  was  a  witness  in  his 
own  behalf  will  not  be  reversed  because  of  an 
instruction  that,  in  weighing  his  testimony,  tiie 
jury  may  properly  consider  his  interest  in  the 
case,  and  whether  it  might  not  affect  his  credi- 
bility or  color  his  testimony. 

5.  While  the  burden  of  proving  Insanity  as  a 
defense  In  a  criminal  case  rests  on  the  defend- 
ant, a  preponijerance  of  the  evidence  Is  all  that 
is  required,  and  an  instmctira  that  the  defense 
must  be  "clearly  established  bir  satisfaetory 
proor*  is  erroneous. 

In  Banh.  Appeal  from  Snp^or  Court, 
Madera  County;  W.  M.  Conl^,  Judge. 

W.  H.  Wells  appeals  from  a  judgment  of  . 
conrlctlon  for  an  assault  with  a  deadly  weap- 
on, and  from  an  order  denying  his  motion 
for  a  new  trial.  Reversed. 

R.  B.  Rhodes  and  Leonard  B.  Fowler,  for 
appellant  U.  8.  Webb,  Atty.  Gen.,  and  J.  GL 
I>al7,  Deputy  Atty.  Qen.,  for  the  People. 

VAN  DYKE,  J.  The  defendant  was  char- 
ged with  assault  with  a  deadly  weapon 
with  intent  to  murder,  was  tried,  convicted 
of  assault  with  a  deadly  weapon,  and  sen- 
tenced to  imprisonment  in  the  county  jail  for 
one  year.  An  appeal  la  taken  from  tbe  judg- 
ment and  from  tbe  order  denying  defendant's 
motion  for  a  new  trial. 

The  first  point  mode  on  behalf  of  the  ap> 
pellant  ie  that  the  evidence  Is  liisiifflci«t  to 
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Justify  the  verdict  The  alleged  assault  was 
made  on  one  McCartney  near  the  town  of 
Madera,  In  Madera  county,  at  or  near  the 
boose  of  Mrs.  Xorthfield,  where  the  said  Mc- 
Cartn^  was  boarding,  and  McCartney  In 
giving  bis  testimony  says;  "I  was  standing 
at  the  noriliweet  comer  of  the  porch,  and  we 
were  talking,  and  all  of  a  sudden  Mr.  Wells 
appeared  at  the  front  gate.  Don't  know 
where  he  came  from.  He  passed  tbroagb  the 
gate,  hat  never  said  a  word,  and  he  came 
right  aroand  and  walked  right  in  front  of 
me.  He  laid  bla  left  band  on  my  right 
Moulder,  and  at  the  same  time  he  pnlled  a 
gnn  ont  of  hla  i>ocket  and  throws  It  right  up 
in  my  face — ^just  within  six  or  eight  Inches 
of  my  face;  and  he  says:  *I  want  my  mon- 
ey.' He  says:  'I  have  lost  thlrty-flve  dol- 
lars,* as  well  as  I  could  understand  him, 
and,  as  be  did,  I  reached  witb  my  left  band, 
and  Jerked  his  gun  down  by  bis  side.  I  said: 
•I  ain't  got  your  money.  I  don't  know  any- 
thing about  It.'  The  pistol  was  not  more 
than  six  or  eight  Inches  from  my  face.  It 
was  pointed  directly  at  my  face.  He  says: 
'Excuse  me,  I  have  got  the  wrong  man.' 
Miss  Northfleld,  where  she  was  milking, 
when  she  seen  the  gnn  fly,  she  Jumped  up 
and  run  around  the  back  way  of  the  bouse, 
and  be  qolt  me  and  started  in  the  direction 
that  she  went;  and  he  turned  when  be  got 
a  little  from  me,  probably  a  couple  of  steps, 
and  be  says:  'Keep  your  bands  down.*  I 
says:  '1  ain't  got  nothing  but  my  Jackknlfe.' 
When  be  sayn,  'Keep  your  bands  down,'  I 
says,  'Here  Is  I'  -!»on  now.'  I  says:  'Maybe 
he  knows  something  about  your  money.' 
Hutson  was  Just  driving  up  to  the  gate." 
It  appears,  also,  that  be  then  proceeded  to 
make  an  assault  with  hia  pistol  upon  Hutson. 

It  is  contended  on  behalf  of  the  appellant 
that  the  mere  act  of  pointing  the  weapon  at 
McCartney  did  not,  of  itself,  amount  to  the 
offense  of  an  assault  The  Code  dellnes  an 
assault  as  follows:  "An  assault  Is  an  un- 
lawful attempt,  coupled  vrltb  the  present 
ability,  to  commit  a  violent  Injury  on  the  per^ 
son  of  another."  Pen.  Code,  i  240.  This  is 
substantially  the  old  or  common-law  defini- 
tion of  an  assanlt  The  evidence  in  this 
case  showed  that  Qie  pistol,  or,  as  the  wit- 
ness calls  It,  a  guu,  was  loaded,  and,  as  Mc- 
Cartney testified,  was  pointed  directly  at 
bis  face,  and  within  a  short  distance  of  It, 
when  be  Jerked  It  down.  But  it  Is  contend- 
ed, also,  by  appellant  that  the  evidence  shows 
that  he  had  made  a  mistake  Id  assaultiug 
MeCartn^,  Instead  of  Hntson,  and  there- 
fore there  was  no  Intention  on  his  part  to 
make  an  assault  upon  McCartney.  But 
\vhere  one  Intends  to  assault  or  kill  a  certain 
person,  and  by  mistake  or  Inadvertence  as- 
saults or  kills  another  In  bis  stead.  It  is 
nevertheless  a  crime,  and  tbe  Intent  Is  trans- 
ferred from  tbe  party  who  was  Intended  to 
the  other.  In  People  v.  Suesser,  1-12  Cal. 
»65,  Se7,  75  Pac.  lOdS,  this  question  was  fuily 
considered  and  a  number  of  cases  cited  in 


support  of  this  rule.  The  pointing  of  a  load- 
ed pistol  under  the  circumstances  here  shown 
was  such  an  act  as  would  raise  a  presump- 
tion that  the  unlawful  act  was  done  with 
an  unlawful  Intent  Code  Civ.  Proc.  S  19^; 
Pen.  Code  8  21.  There  being  evidence  to 
support  the  Jury's  finding  that  the  weapon 
was  pointed  with  guilty  intent  this  court 
will  not  disturb  such  landing;  for  In  such 
I  case  no  gnestion  of  law  Is  presented  and  tbe 
I  Jurisdiction  of  this  court  In  criminal  cases 
is  limited  to  questions  of  law  alone.  Peo- 
ple V.  Fitzgerald.  138  Cal.  40,  70  Pac.  1014; 
People  V.  Gonzales  (Cal,)  77  Pac.  448;  Peo- 
ple V.  Donnelly  (Cal.)  77  Pac.  177;  People 
V.  Smith  (Cal.)  77  Pac.  449. 

It  Is  further  contended  that  It  was  preju- 
dicial error  on  the  part  of  tbe  court  to  per- 
mit the  witness  McCartney  to  be  Interrogat- 
ed with  reference  to  tbe  discharge  of  tbe  pis- 
tol by  the  defendant  after  the  alleged  com- 
mission of  the  assault  upon  him.  But  It 
was  material  to  ascertain  whether  tbe  pistol 
was  loaded,  and  It  was  proper  to  admit  evi- 
dence tending  to  show  that  fact;  for,  unless 
It  bad  been  load&d,  it  would  not  have  been 
an  assault  People  v.  Silva  (Cal.)  78  Pae 
814;  People  v.  Lee  Kong,  95  Cal.  600,  30  Pac, 
800,  17  L.  R.  A.  626,  29  Am.  St.  Rep.  165. 
I  Similar  objection  Is  made  by  appellant  to  the 
admission  of  tbe  testimony  of  Mrs.  N'ortbfleld 
as  to  the  discharge  of  the  pistol  after  the  al- 
leged assault  upon  McCartney.  But  this  evi- 
dence was  also  admitted  for  the  purpose  of 
showing  that  when  this  alleged  assault  was 
made  on  McCartney  the  pistol  was  loaded, 
and,  for  the  reasons  already  stated.  It  was 
material  for  that  purpose,  and  a  part  of  the 
res  gestie. 

It  appears  that  the  arresting  officer.  Imme- 
diately after  the  commission  of  the  offense 
charged,  found  upon  the  person  of  the  de- 
fendant tbe  revolver  In  question,  and  also 
brass  knuckles,  and  it  Is  contended  upon  the 
part  of  tbe  appellant  that  the  court  erred  In 
allowing  tbe  officer  to  give  testimony  with 
reference  thereto.  Though  we  do  not  deem 
this  Irregularity  of  such  Importance  as  to 
Justify  a  reversal,  still  It  would  have  been 
much  better,  as  well  as  safer  in  practice,  not 
to  have  allowed  tbe  oflScer  to  be  examined  In 
reference  to  the  brass  knuckles  or  any  other 
articles  found  upon  the  defendant  at  the 
time  of  his  arrest  excepting  the  pistol  In 
question. 

Tbe  defendant  testified  as  a  witness  In  bis 
own  behalf,  and  on  tbe  subjert  of  his  testi- 
mony  the   court   gave   three  instructions, 
wbidi  should  perhaps  be  considered  together 
as  a  single  instruction.   They  are  as  follows: 
"(22)  Tbe  defendant  has  been  examined  as 
a  witness  In  his  own  behalf.   This  it  Is  his 
right  to  be,  and  the  Jury  will  consider  his  tes- 
timony as  they  would  that  of  any  other  wlt- 
I  ness  examined  before  you.    (23)  It  Is  proper 
I  for  tbe  Jury,  however,  to  bear  In  mind  the 
I  situation  of  tbe  defendant,  tbe  manner  In 
I  which  be  may  be  affected  by  tbe  verdict,  and 
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the  very  graTe  Interest  he  mast  feel  in  It; 
and  it  is  proper  for  tbe  -Jury  to  consider 
wtietber  tills  position  and  interest  maj  not 
affect  bis  credlbilitif  or  color  his  testimony. 
(24)  But  It  is  yonr  duty  to  consider  it  fairly, 
and  give  it  such  credit  and  weight  as  yoa 
think  it  is  entitled  to  receive."  Appellant's 
counsel  objects  to  the  above  instruction  No. 
23  on  the  ground  that  it  is  unfair  to  the  de- 
fendant and  that  It  invades  the  province  of 
the  Jury.  He  admits  that  It  Is  substantially 
the  same  as  the  one  approved  in  People  v. 
Cronln,  34  Cal.  204.  but  he  thinks  that  case 
is  not  good  law  and  sbonld  be  modified.  In 
the  recent  case  of  People  v.  Tibba,  76  Pac. 
D04,  however,  this  court  said  of  a  similar  In- 
struction: "This  instruction  was  in  effect 
the  same  as  an  Instruction  given  in  the  case 
of  People  V.  Cronln,  •  *  *  and  there 
held  to  be  correct  It  baa  since  been  fre- 
quently held  that  where  this  Instruction, 
though  It  may  be  regarded  as  erroneous,  is 
kept  well  within  the  language  considered  in 
the  Cronln  Case,  the  judgment  will  not  be  re- 
versed on  account  of  It.  People  v.  Van 
Ewan,  111  Cal.  144,  43  Pac.  520.  It  only  un- 
dertakes to  lay  down  for  the  guidance  of  the 
Jury  a  matter  that  they  would  be  apt  to 
know  about  and  act  apon  without  any  such 
Instruction." 

One  of  the  defenses  was  insanity,  caused 
by  excessive  intbxlcation.  and  the  court  gave 
the  following  Instruction,  No.  9,  bearing  up- 
on such  defense:  "As  has  been  said,  in  crim- 
inal cases  the  guUt  of  the  accused  must  al- 
ways be  established  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  and  while 
the  burden  of  proof  Is  upon  the  defendant  to 
establish  the  fact  of  his  Insanity  at  the  time 
of  the  commission  of  the  alleged  act,  when 
that  plea  Ib  Interposed,  yet  he  does  not  have 
to  make  proof  of  It  to  a  moral  certainty  and 
beyond  a  reasonable  doubt,  but  only  to  your 
entire  and  perfect  satisfaction."  We  do  not 
agree  with  the  criticism  of  the  defendant 
that  the  language  used  In  this  Instruction  is 
equivalent  to' saying  that  the  defense  should 
be  established  beyond  all  reasonable  doubt, 
but  the  last  clause  of  the  Instruction  should 
have  been  omitted.  Another  Instruction,  No. 
26,  also  bearing  on  thla  subject,  reads  as  fol- 
lows: "Where  Insanity  is  relied  upon  as  a 
defense,  the  burden  of  proof  is  on  the  de- 
fendant. The  proof  must  be  such  in  amount 
that,  if  the  ningle  issue  of  the  Insanity  or 
sanity  of  the  defendant  should  be  submitted 
to  the  Jury  in  a  civil  case.  It  must  find  that 
he  was  insane.  In  other  words.  Insanity 
must  be  clearly  estabitabed  by  satisfactory 
proof."  This  last  Instruction  Is  almost  In 
the  exact  language  of  the  one  condemned  in 
People  T.  Wreden,  69  Cal.  803.  The  butrac- 
tlon  there  was  as  follows:  **I  charge  yon 
that,  where  Insanity  Is  relied  upon  as  a  de- 
fense, the  burden  of  proof  la  on  the  defend- 
ant, and  the  proof  must  be  anch  In  amount 
that,  if  the  single  Issue  of  sanity  or  insan- 
ity of  the  defendant  should  be  submitted  to 


the  Jury  in  a  dvil  caae,  they  would  find  tliat 
be  was  insane,  or,  in  other  words,  that  in- 
sanity must  be  clearly  established  by  satis- 
factory proof.  It  Is  not  sufficient  that  you 
should  entertain  a  reasonable  doubt  as  to  liis 
sanity,  but  the  proof  must  be  satisfactory, 
and  tlie  fact  of  insanlly  clearly  establlahed." 
This  court,  in  commenting  upon  that  Instruc- 
tion, after  stating  tlie  rule  that  such  a  de- 
fense was  required  to  be  established  by  a 
mere  preponderance  of  evidence,  says:  "Is 
not  the  expression  'clearly  established  by 
satisfactory  proof*  the  full  equivalent  of  'es- 
tablished by  satisfactory  proof  beyond  a  rea- 
sonable doQbt\?  How  can  a  fact  be  said  to  be 
clearly  established^  so  long  as  there  is  a  rea- 
sonable doubt  whether  It  has  been  established 
at  all?  There  can  be  no  'reasonable  doubt*  of 
a  fact  after  It  has  been  clearly  established  by 
satisfactory  proof."  After  dtlug  the  defini- 
tions in. Webster  with  reference  to  "clearly" 
and  "in  a  clear  manner,"  and  also  the  charge 
of  Chief  Justice  Shaw  In  Commonwealth  v. 
Webster,  6  Cusb.  820,  S2  Am.  Dec  711,  bear- 
ing upon  this  point,  this  court  concludes: 
"Under  the  instruction  given  It  was  the  duty 
of  the  Jury  to  require  that  the  defense  of  in- 
sanity shpuld  at  least  be  proven  t>eyond  a 
reasonable  doubt  This  was  error."  And 
the  court  reversed  the  case  for  that  reason. 
We  have  not  been  referred  to  a  case,  nor  do 
we  know  of  one  in  this  court,  overruling  or 
modl^ing  the  decision  In  People  v.  Wreden, 
supra.  On  the  contrary,  in  People  v.  Alien- 
der,  117  Cal.  81,  48  Pac.  1014,  the  coart  in- 
stmcted  the  Jury  that  the  harden  rested  up- 
on the  defendant  of  proving  hla  insanity  by 
a  preponderance  of  evidence  merely.  "The 
principle  of  law  thus  declared  Is  In  full  ac- 
cord with  the  law  of  thla  state.  For  a  period 
of  30  years  this  court  has  repeatedly  and  uini- 
formly  so  declared  the  law  to  be.  The  cases 
to  that  effect  are  numbered  by  the  score" — 
referring  to  a  large  number  of  cases. 

For  the  error  in  giving  the  instmction  la 
guestlon  on  the  plea  of  Insanity,  the  Judg- 
ment and  order  muat  be  reversed,  and  the 
cause  remanded;  and  it  is  so  ordered. 

We  concur:  SHAW,  J.;  ANGEIXOTTI, 
J.;  McFABLAND,  J.;  LORIOAN,  J.;  HBN- 
SHAW,  J. 


PEOPLE  V.  STROMBECK.    (Or.  1,170.) 
(Supreme  Court  of  California.    Oct  8,  1904.) 

A.KUUXS— HABKino  TO  PBEVENT  IDENTIFICA- 
TION—ELEUIC  NTS  OF  OFFENSE— 
INTENT— BVinBH  OB. 
1.  Under  Pen.  Code,  i  857,  making  any  one 

Euilty  of  a  criminal  offense  who  marks  or 
rands,  or  alters  or  defaces  the  mark  or  brand 
of,  horses  or  cattle,  with  intent  thereby  to 
steal  the  same  "or  to  prevent  identification 
thereof  by  the  true  owner,"  slitting  the  ears 
o£  a  colt  owned  by  another.  If  done  with  Intent 
to  prevent  its  identiGcatlon  by  the  owner,  con- 
atftntes  the  offense,  aithongfa  the  mark  so  pla- 
ced upon  the  animal  may  not  be  a  conventional 
(me,  indicative  of  ownwshiph 
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2.  When  ft  WHB  admitted  hj  defendant  that 
ke  took  from  the  range  a  colt  of  which  be  was 
not  the  owner,  and  branded  it  and  slit  its  ears, 
and  that  be  afterward  obliterated  the  brand 
and  turned  the  colt  loose,  and  there  was  evi- 
dence tending  to  show  that  be  knew  who  was 
the  owner  of  the  colt,  a  Bndlnff  b7  the  Jury  that 
the  marking  of  the  colt  was  mth  intent  to  pre- 
vent Its  idcntiflcation  by  the  owner  is  safflcieat- 
ly  supported  by  the  evidence  and  the  snrroiind- 
Ing  circamstances,  and  will  not  be  disturbed  on 
appeal. 

3.  Under  a  statute  making  It  an  offense  to 
mark  an  animal  with  Intent  to  prevent  its  iden- 
tification by  the  tme  owner,  ft  is  immaterial 
whether  or  not  the  mark  placed  on  an  animal 
with  such  intent  is  one  calcalated  to  accomplish 
the  purpose  intended. 

Department  1.  Ai^>eal  from  Saperlor 
Conrt,  Madera  Ooonty;  W.  M.  Gonl^,  Judge. 

D^endant,  Johnny  Strombeck,  appeals 
from  a  Jadg^ent  convicting  him  of  a  crim- 
inal offense,  and  from  an  order  denying  hla 
motion  for  a  new  trial.  Affirmed. 

W.  H.  Larew  and  O.  G.  Goueher,  fbr  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  C.  N. 
Post.  Asst.  Atly.  Gen.,  for  the  People. 

ANaELLOm,  J.  An  information  was 
presented  against  defendant,  wherein  It  was 
charged  that  he  "did  willfully,  unlawfully, 
and  feloniously  mark  a  certain  domestic  ani- 
mal, to  wit,  a  stud  colt,  belonging  to  one 
Thomas  Beasore,  by  then  and  there  slitting 
the  ears  of  said  animal,  with  Intent  thereby 
to  prevent  Identification  thereof  by  the  true 
owner,  to  wit,  the  said  Thomas  Beasore." 
Having  been  found  pillty  by  a  Jury,  and  ad- 
judged to  suffer  imprisonment  In  the  state 
prison  for  two  years,  he  has  appealed  from 
the  Judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

1.  The  Information  states  a  public  offense 
under  the  provisions  of  section  357  of  the 
Penal  Code.  That  section  Is  as  follows: 
"Every  person  who  marks  or  brands,  alters, 
or  defaces  the  marie  or  brand  of  any  horse, 
mare,  colt  jack,  Jeonet,  mule,  bull,  ox,  steer, 
cow,  or  calf  beVuiglng  to  anottier,  with  Intent 
ther^y  to  steal  the  same,  or  to  prevent  iden- 
tification thereof  by  the  true  owner,  Is  pun- 
ishable by  Imprisonment  In  the  state's  prlaon 
fbr  not  less  than  one  nor  more  than  five 
years.**  Under  its  terms,  one  who  in  any 
way  marks  any  animal  therein  named,  be- 
h»^1ng  to  another,  with  bitent  tberel^  to 
prevent  identification  thereof  by  the  true 
owner,  is  guilty  ot  a  felony.  It  can  make  no 
difference  that  the  mark  placed  on  the  ani- 
mal Is  not  of  a  cbaralcter  usually  adopted  for 
the  purpose  of  Indicating  ownenhlp,  or  that 
it  may  not  accomplish  the  purpose  of  pre- 
Tenting  idoitiflcatlon.  These  are  mattera 
that  may  properly  weigh  with  the  Jury  in  de- 
termining aa  to  the  intent  with  which  the 
marking  was  done.  It  la  the  placing  ot  any 
mark  on  aodi  an  animal,  with  the  intent 
thereby  to  prevent  Idoitlflcatlon  by  the  true 
owner,  that  constltuteB  the  crime.   That  one 
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who  .silts  the  ears  of  a  horse  or  colt  thereby 
'.'marks"  the  same,  within  the  ordinary 
meaning  of  that  word,  Is  clear.  He  thereby 
places  some  visible  sign  or  Impression  on  the 
animal.  whl<^  to  some  atent  idianges  its 
natural  ai;^>earance»  attracts  the  attention, 
and  cwTeys  some  Information  or  Intimation. 
That  aneh  a  mark  ml^t  tend  to  impede  the 
owner  of  the  animal  in  the  Identification 
thereof  la  likewise  clear.  The  statutes  rec> 
ognize  that  such  a  mark  might  be  legally 
adopted  as  a  maife  to  Indicate  ownership,  for 
th^  expressly  provide  that  no  person  must 
use  a  mailE  "by  cutting  off  tin  ear  or  by  cut- 
ting tiw  ear  on  both  aides  to  a  point**  Sec- 
tion 8171.  Pol.  Code;  But  It  la  Immatvial. 
In  this  connectitm,  whether  the  mark  In  fact 
oaed  la  such  that  it  might  be  l^lly  adopted 
'  as  a  mark  under  the  prorlslons  of  the  Politi- 
cal Code.  It  la  snfflelent  that  it  is  a  mark, 
placed  on  the  animal  with  the  unlawful  In- 
tent. 

Counsel  for  defendant  se^s  to  Umlt  the 
meaning  <^  the  word  "marks,"  as  used  in 
this  section,  to  the  placing  on  the  animal  of 
some  "conventhmal  artificial  Indication  of 
ownership";  but  we  find  no  warrant  for  such 
llmltatitm  hi  the  plain  language  of  the  stat- 
utory provision.  The  portion  of  the  section 
here  Involved  was  dealgned  to  protect  the 
owners  of  animals,  by  making  it  a  crime  for 
<me  to  in  any  way  mark  the  animal  of  an- 
other with  the  In^t  therein  to  prevent 
Id^tlflcation  by  the  owner,  and  we  do  not 
see  how  any  mark  made  with  su<Ai  unlawful 
Intent  can  be  excluded  from  the  operation  of 
the  section. 

We  have  considered  the  other  points  made 
in  support  ot  the  demurrer  to  Uie  Infbzma- 
tlon,  and  are  satisfied  that  the  demurrer  was 
pn^wrly  overruled. 

2.  It  Is  contended  that  the  verdict  was  con- 
trary to  the  evidence;  the  particular  conten- 
tion being  that  there  was  no  evidence  to 
show  the  spedflc  criminal  Intent  necessary 
to  con^leto  the  crime.  The  defendant  testi- 
fied substantially  aa  follows:  Having  gone 
out  "upon  the  ranged*  to  find  one  of  bis  three 
colts,  he  found  his  colt  and  ateo  the  stud 
colt  mentioned  In  the  Information,  with  sev- 
eral others,  and,  never  having  seen  this  ani- 
mal before,  he  concluded  that  It  was  an  as- 
tray, and  that  he  would  clahm  it  He  told 
his  companion,  Wagner,  tiiat  it  was  his  colt, 
and.  having  driven  the  horses  Into  "Wagaef* 
corral,  lassoed  this  animal,  threw  It  down, 
branded  it  with  "P.  N.,"  a  brand  of  Wagner, 
and  split  Its  ears.  After  this  had  been  done 
and  the  animal  was  released.  It  followed  the 
defendant  around  the  corral,  and  he  saw 
that  It  had  been  theretofore  handled.  The 
defaidant  then  concluded  that  It  was  not  an 
estray,  and  that  he  should  not  have  branded 
him,  and  the  next  morning  took  the  colt 
atwnt  two  miles  from  the  place,  burned  out 
the  brand,  and  turned  the  animal  loose  upon 
the  range.  He  testified  that  be  split  the  ears 
simply  because  he  Intended  to  use  the  horse 
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as  a  saddle  horse,  and  liked  tbe  lookB  of  a 
saddle  horse  with  split  ears;  that,  altlioush 
he  bad  been  the  owner  of  horses  before,  this 
was  the  flrst  time  that  he  had  ever  allt  the 
«ars  of  a  horse;  that  he  had  always  under- 
stood that  wben  a  horse's  ears  were  split  It 
was  to  signify  that  the  animal  was  mean  or 
Tlclons;  and  that  he  had  never  heard  of  such 
a  thing  being  done  for  the  purpose  of  Identi- 
fying an  animal,  or  as  a  mark  of  ownership. 
There  was  evidence  that  the  defendant  bad 
ndmltted  that  at  the  time  he  silt  the  ears  of 
the  animal  he  knew  that  it  belonged  to 
Thomas  Beasore.  It  was  admitted  that  the 
defendant  branded  the  colt  and  slit  Its  ears,  i 
and  afterwards  bnmed  out  the  brand  and  • 
tanied  the  colt  loose.  The  testimony  was 
without  conflict  to  the  effect  that  It  has  been 
a  cvi^tom  for  many  years  to  split  the  ears  of  j 
vicious  or  uniusnageable  horses,  that  a  split  I 
in  a  horse's  ear  was  Intended  to  signify  that 
tlie  horse  was  vicious,  and  that  sucb  splits 
are  never  used  as  marks  of  ownership. 

The  foregoing  Is  substantially  all  the  evi- 
dence sbown  by  the  record.   The  defendant 
acknowledging  that  he  silt  the  ears  of  the 
colt,  and  there  being  evidence  sufficient  to 
Aiistnin  a  finding  by  the  jury  that  at  the  ' 
time  be  so  did  he  knew  that  the  animal  be- 
longed to  and  was  the  property  of  Thomas  ' 
Beasore,  tbe  question  remained  as  to  wheth- 
er the  slitting  was  done  for  the  purpose  of 
preventing  Identification  of  tbe  animal  by 
Beasore.    Upon  this  question  we  cannot  say 
that  tbe  finding  of  the  Jnry  Is  not  sustained 
by  the  evtdence.   Where  some  particular  in- 
tent is  a  necessary  element  to  constitute  an 
net  a  crlme^  such  Intent  may  be  sniHclently 
sbown  by  the  circumstances  surrounding  tbe 
commission  of  tbe  act.   Here,  In  suiiiwrt  of 
the  verdict,  It  must  be  assumed  tbnt  tbe  de-  ' 
fendant  knew  that  the  colt  was  tbe  property 
of  Beasore,  and  tbat  he  did  not  think  It  was 
nn  estray.   Under  these  circumstances  be^ 
having  taken  the  animal  from  tbe  range  ' 
where  it  was  grazing,  placed  a  brand  upon  It  j 
and  slit  its  ears.   Tbe  evidence  as  to  tbe  ' 
placing  of  the  brand  on  tbe  animal  was,  of  j 
course,  material  and  competent  upon  the  ' 
question  as  to  what  tbe  Intention  of  tbe  de- 
fendant was  In  tbe  slitting  of  the  ears. 
Both  things  were  done  by  the  defendant  at 
tbe  same  time,  and  apparently,  despite  de- 
fendant's statement  to  the  contrary,  for  tbe 
same  purpose.   The  nature  of  the  act,  tbe 
thus  double  marking  of  the  animal  by  brand 
and  mark,  and  the  circumstances  attending 
the  doing  thereof,  Including  statements  made  ' 
by  defendant  which  the  jury  found  to  be  un- 
true, were  sufficient  to  sustain  the  Sndlng 
tbat  the  slitting  was  done  for  the  purpose  of 
preventing    identiflcatlon    of   the  animal. 
That  It  might  reasonably  assist  In  accom- 
plishing that  purpose  Is  very  clear,  even  If 
such  silts  are  not  ordinarily  used  as  marks  j 
of  ownership,  and  are  generally  used  simply  ' 
to  Indicate  a  vicious  animal.  The  statement  \ 
of  tbe  defMidant  as  to  his  reason-  for  thus 


marlvlng  the  animal  was,  of  coarse  not  con- 
clusive upon  the  jury.  The  most  that  can  be 
sold  for  defendant  Is  tbat  there  was  a  con- 
flict In  the  evidence  as  to  the  intent  with 
which  the  act  was  done,  and  tbe  well-settled 
role  tbat  the  appellate  court  will  not,  under 
such  circumstances,  .disturb  the  finding  of  tlio 
jury,  prohibits  us  from  interfering  therewith. 

Tbe  case  of  Fossett  v.  State,  11  Tex.  App. 
40,  45,  relied  on  by  defendant  fully  recog- 
nizes the  rule  tbat  "tbe  surrounding  facts — 
the  facts  and  circumstances  which  hover 
around  and  give  character  to  tbe  act" — are 
to  be  taken  Into  consideration  in  determining 
as  to  the  Intent  with  which  such  an  act  as  i? 
here  Involved  Is  done. 

3.  Complaint  Is  made  that  the  court  re- 
fused to  give  certain  Instructions  requested 
by  the  defendant  We  have  examined  these 
requested  Instructions,  and  find  no  error  In 
tbe  action  of  the  court.  Tbe  oourt  did  In- 
struct the  jury  that  before  they  could  convict 
tbe  defaidant  they  must  be  convinced  by  the 
evidence,  beyond  a  reosmiable  doubt  tbat  tbe 
slitting  of  the  horse's  ears  was  such  a  mark- 
ing of  an  animal  as  mlgbt  prevent  the  Iden- 
tification thereof  by  tbe  true  owner;  and  this 
was  certainly  as  liberal  an  Instruction  in  re- 
gard to  the  character  of  the  mark  as  the  de- 
fendant was  entitled  to.  As  has  been  said 
before,  It  is  tbe  placing  of  any  mark  npon  the 
animal,  with  the  Intent  thereto  to  prevent 
Identification  by  the  owner,  tbat  is  de- 
nounced by  the  statute  here  Involved. 
Whether  the  mark  adopted  by  tbe  offender 
for  tbat  purpose  Is  such  that  it  will  accom- 
plish the  result  desired  Is  not  material. 
Wbut  the  statute  really  makes  an  offense  is 
an  attempt  to  prevent  the  Identification  of 
the  animal  by  the  true  owner,  by  the  placing 
of  a  mark  thereon.  As  In  the  case  of  an  at- 
tempt to  commit  a  crime,  It  Is  not  essential 
that  the  means  used  should  In  fact  he  capa- 
ble of  accomplishing  tbe  result  designed. 
The  Jury  were  very  fully  Instructed  that  they 
could  not  convict  the  defendant  unless  tbey 
were  satisfied  beyond  a  reasonable  doubt  tbat 
tbe  defendant  allt  tbe  animal's  ears  for  tbe 
purpose  of  preventing  its  Identification  by 
the  time  owner. 

The  Judgment  and  order  are  affirmed. 

We  concur:   SHAW»  J.;  VAN  DYKB,  J. 


MAZOR  T.  SPRINGER  et  al.  <B.  7.  8,0EM.) 
(Supreme  Conrt  of  Golifoniie.   Oct  1904.) 

HCW  TBIAI^NBWLT  DISCOVEBKD  EVIOEnca— 

TIME  OV  DISCOVEKT. 
1.  In  an  action  asiainst  two  defendants  for 
work  and  labor,  one  defendant  admitted  that  the 
vork  was  performed  at  hfa  request,  and  plain- 
tiff and  another  witness  testified  that  the  other 
defendant  also  requested  tbe  performance  of  the 
work.  On  motion  for  a  new  trial  on  tin  srouod 
of  Dewly  discovered  evidence  it  was  claimed 
that  the  defendant  last  mentioned  was  not  at 
the  place  where  this  request  was  daimed  to 
have  been  nude -on  the-  date  at  which  it  ms 
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claimed  to  bave  been  made;  but  no  witnesses 
other  than  those  present  at  the  trial  were  men- 
tioned as  able  to  testify  to  this  ef ecL  No  ex- 
cuse for  not  calling  these  witnesses  was  pro- 
duced, except  the  statement  In  the  affidavit  of 
the  defendant  who  requested  the  services  that 
the  (act  of  the  other  ^fendant's  absence  at  the 
time  of  the  alleged  interview  had  not  occurred 
to  defendants  nntfl  after  the  trial.  Held,  that 
as  the  new  erldenoe  would  not  affect  the  lia* 
blli^  of  afBant  and  as  be  wu  not  qnalified  to 
speak  for  the  other  defendant,  s  now  trial  was 
propal;  lefused. 

D^rtmoit  ^.  Appeal  fxom  Snperlor 
Comt,  Bante  Glara  County  j  U.  H.  HylanO, 
Judge. 

Action  hr  StuilBlaiis  Maior  against  Marr 
Springer  anA  aiuttbw.  From  s  judgment  tm 
plainttp,  and  ffeom  an  order  dooylng  a  motliHi 
toe  a  new  trial,  defendants  i^tpeaL  AflSrmed. 

J.  H.  Campbell,  for  appdlants.  B.  A.  Her- 
rlngton,  for  reqtoDdent 

SHAW,  J.  This  Is  an  action  to  recoTW 
wages  for  labor  performed.  Defendants  ap- 
peal from  the  judgment,  and  from  an  order 
denying  their  motion  for  a  new  trial. 

There  wae  sufficient  evidence  to  proye  the 
allegation  that  the  plaintiff  performed  the 
work  in  qneetlon  at  the  request  of  the  defend- 
ant Mary  Springer.  The  plalntlflF  testifies 
poslttvely  to  tliat  effect,  and  be  was  cwrob- 
orated  the  witness  Oilman.  The  answer 
does  not  deny  the  regn^t  so  far  as  the  de- 
fendant Sage  Is  concerned.  The  plalntilT  also 
testified,  In  effect,  that  the  agreement  was 
that  be  was  to  receive  $15  for  the  first  month 
and  per  month  thereafter,  and  that  he 
worked  the  entire  time  for  wfaicb  he  claims, 
except  17  days.  This  was  sufficient  to  sup- 
port the  verdict  We  cannot  say,  from  the 
evidence,  that  the  jury  did  not  deduct  the 
wages  for  the  time  he  was  absent,  nor  can 
we  disturb  the  verdict,  where  the  evidence 
Is  conQlctlDg,  although  the  preponderance 
may  now  seem  to  be  for  the  defendants. 

The  court  did  not  err  In  denying  the  motion 
tar  8  new  trial  on  the  ground  of  surprise  at 
the  teetlniony  of  Gllman  concerning  the  con- 
tract made  in  his  presence  between  the  plain- 
tiff and  the  defendant  Springer,  and  of  the 
discovery  of  new  evldoice  relating  thereto. 
The  new  evidence  was  to  the  effect  that  on 
the  afternoon  on  which  Gllman  said  the  con- 
versation took  place  at  the  house  of  Mary 
Springer  she  was  "many  miles  distant"  from 
the  house.  It  Is  not  alleged  that  there  was 
any  witness,  othw  than  those  present  at  the 
trial,  by  wh<MD  her  absence  at  that  time 
could  have  been  proven;  nor  Is  her  where- 
abonts  at  that  time  stated.  The  only  excuse 
for  not  calling  the  witnesses  present  at  the 
trial  to  testlQr  to  her  absence  was  that  con- 
tained In  the  affidavit  of  the  defendant  Sage, 
that  the  "fact  of  tbe  absence  of  Mary  Sprin- 
ger from  the  said  Springer  farm  did  not  oc- 
cur to  tbelr  (defendants')  minds  nntll  serwal 
days  after  the  trial  was  concluded."  Her  ab- 
sence. If  proven,  would  not  affect  the  liabil- 
ity of  Sa^  who  admits  making  the  request 


He  was  not  qualified  to  speak  concerning  the 
mind  and  memory  of  Mrs.  Springe*,  and  she 
made  no  affldavlt  Und^  these  drcnmstan- 
ces  the  court  did  not  abuse  Its  discretion  in 
refusing  a  new  trial  upon  these  grounds. 

The  jadgmmt  and  the  order  denying  the 
defendanW  motloii  for  a  new  trial  are  affiim- 
ed. 

We   concur:     ANGELLOTTI,   J.;  VAN 
J. 

In  re  CLARK. 
(Supreme  Oonrt  of  Utah.   Now.  18.  1904.) 

BABUS  OOBPm-KIONVIOTIOn^BBVniW. 

1.  WhOTo  relator  was  convicted  and  sentenced 
for  ^rand  larceny  by  a  court  of  competent  juris- 
diction, be  was  not  entitled  to  a  writ  of  habeas 
corpus  for  tbe  purpose  of  reviewing  a  judgment 
baaed  on  such  conviction. 

Appeal  from  District  Court  Bait  liSke 
County;  C.  W.  Morse,  Judge. 

Application  of  J.  H.  ClaA  for  a  writ  of 
habeas  corpus  to  review  a  conviction  of 
grand  larceny.  From  an  order  denying  the 
writ  relator  appeals.  Affirmed. 

D.  8.  Tmman,  tar  appellant  M.  A.  Bree- 
den.  Atty.  Gox,  and  W.  B.  Wblte,  Dep.  Atty. 
Gen.,  for  the  Stata 

BASKm,  C  3.  The  petitioner  appeals  to 
thla  court  from  an  order  of  the  district  court 
denyli^  bla  application  for  a  writ  of  habeas 
corpus.  It  appears  ftom  the  allegatlona  of 
the  petitioner  that  he  and  Z.  Graham  and 
Albert  Clartc  were  jointly  charged  by  Infor- 
mation with  the  crime  of  larceny,  and  in  a 
separate  count  th^  were  also  Jointly  char- 
ge wltb  the  crime  of  receiving  vtolm  prop* 
erty.  knowing  the  same  to  have  been  stolen; 
that  the  property  alleged  in  the  first  count 
6f  the  Infwmation  to  tiaTe  beoi  etoloi  waa 
the  same  as  that  alleged  in  the  second  count 
as  having  been  received,  and  waa  tbe  per- 
sonal pn^rty  of  C.  V.  Johnson.  The' 
said  ^abam  and  the  pMtioDat  were  grant 
ed  separate  trials,  and  each  found  gollty  of 
grand  larceny  and  sentenced  to  Imprison- 
ment In  the  peoitentlary,  and  at  present  an 
serving  that  aenteiicft  Aftrawards  Oie  said 
Alb^  GlaA  was,  upon  a  aaiMrate  trial, 
found  gull^  of  the  crime  darned  In  the  sec- 
ond count  of  the  Information,  and  aentmoed 
to  imprisonment  in  tbe  ctninty  jail  and  to 
pay  a  fine  of  9250.  The  petltlmier  ai^ealed 
from  the  Judgment  against  blm,  and  it  wal 
affirmed  by  tbla  conrt  in  State  Clark,  74 
Pac.  110. 

Habeas  corpus  cannot  operate  aa  an  ap- 
peal or  writ  of  error.  It  is  well  settled  that 
"the  examination  Into  the  Imprisonment  of 
a  party  under  tbe  sentence  or  order  ot  a 
court  is  to  extend  only  to  the  jurlsdlctloD 
and  authority  to  render  tbe  Judgment  and 
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Sm  HabWkS  Corpus,  vol.  26,  C«nt.  Dig.  |  4 
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where  the  custody  la  !□  pursuance  of  the  or- 
der or  Judgment  of  a  court  of  comjKtent  jur- 
isdiction, such  order  Is  final  until  It  Is  re- 
versed, and  preclude  Inquiry  on  the  writ,** 
9  E3nc.  PI.  &  Pr.  1061,  and  cases  there  cited. 
In  Ex  parte  Haya,  15  Utah,  77,  47  Pac.  812, 
this  court,  In  an  opinion  delivered  by  Mr. 
Justice  Bartch,  held  that  "In  a  criminal  case, 
where  the  district  court  has  Jurisdiction  of 
the  person  and  cause,  its  judgment  ia  bind- 
ing on  all  the  world,  until  reversed  in  a  reg- 
ular way  by  appeal.  A  fortiori  Is  this  bo 
after  the  judgment  has  been  affirmed  by  the 
Supreme  Court  Such  a  judgment  la  final, 
and  pronounces  the  law  of  the  case;  and  the 
Supreme  Court  will  not,  upon  habeas  corpus, 
Iool£  beyond  It,  and  review  the  proceedings 
upon  which  the  Judgment  was  pronounced." 
In  the  case  of  State  t.  Clark,  supra,  the  dis- 
trict court  had  Jurisdiction  of  the  petitioner 
and  the  subject-matter  of  the  information 
upon  which  he  was  convicted  and  sent,enced. 
The  writ  of  habeas  coi^pus  applied  for  by  the 
petitioner  was  therefore  properly  denied. 
The  order  denying  the  writ  is  affirmed 

BABTCH  and  McCABTY,  JJ.,  concur. 


ENGLISH  T.  OPENSHAW. 
(Supreme  Court  of  Utah.    Nov.  11,  1004.) 

QinETIKO  XnXE— 'ADVEB8B  POSSESSION— BUB - 

DEN  OF  PROOF— EVIDENCE— nEEDS—LETTEBS. 

L  Where  a  warranty  deed  in  favor  of  defend- 
ant was  regular  on  its  face,  it  was  admisaible 
in  an  action  to  quiet  title  without  evidence  be- 
ing first  introduced  showing  poooooalon  there- 
under. 

2.  Evidence  reviewed,  and  held  insufficient  to 
establish  that  plaintiff's  possession  of  certain 
land  In  controversy  was  oaverse  to  defendant 

a  Under  Rev.  St  f  2861,  providing  tbat  in 
every  action  for  the  recovery  of  real  property 
or  toe  Dossesaion  thereof  the  person  establishing 
a  legal  title  shall  be  presumed  to  have  been 

fiossessed  thereof  within  the  time  required  by 
aw,  etc:,  the  burden  is  on  one  claiming  title 
by  adverse  possession  to  prove  the  same,  and 
not  on  the  defendant  to  establish  that  be  was 
in  possession  under  his  legal  title  for  the  statu- 
tory period. 

4.  Where,  In  an  action  to  quiet  title,  plaintiff 
claimed  title  by  adverse  possession,  a  letter  writ- 
ten by  her  to  defendant  in  which  plaintiff  rec- 
ognized his  interest  in  the  land,  was  admissible. 

Appeal  from  District  Court  Salt  Lake 

County;  W.  C.  Hall,  Judge. 

Action  by  Eliza  English  against  Joseph  H. 
Openshaw,  From  a  Judgment  In  favor  of 
defendant  plaintiff  appeals.  Affirmed. 

This  action  was  brought  against  the  de- 
fendant to  quiet  plaintiff's  titie  to  certain 
real  estate  situate  in  Salt  Lake  City.  The 
complaint  alleged  ownership  and  possession 
for  many  years  in  the  plaintiff,  and  adverse 
claim  without  right  in  the  defendant  The 
defendant  answered,  denying  plaintiff's  pos- 


TS.  Funk  V.  Andenoo,  2S  Utah,  238,  81  Pac.  1006; 
C«]t*r  Creek  IrrlgKtlon  Co.  v.  Llndaay;  ZL  Utah,  192, 
60  Pac.  E6B;  Smith  v.  Nortlt  Canyon  Water  Co..  U 
Utab,  m,  U  Pac.  283. 


session,  except  as  a  co-tenant  with  hlmsdt, 
and  alleged  affirmatively,  by  way  of  co outer- 
claim,  that  he  was  the  owner  In  fee  of  an 
undivided  one-third  Interest  in  the  property 
by  Tirtue  of  a  deed  from  Andrew  English, 
and  demanded  Judgment  accordingly.  By 
way  of  r^ly  plaintiff  denied  the  tenancy  in 
common  and  the  execution  and  delivery  of 
the  deed  from  Andrew  English  to  the  defend- 
ant and  further  alleged  that  If  such  deed 
was  ever  executed,  It  was  intended  as  a 
mortgage  to  secure  money  advanced  by  the 
defendant  to  the  two  sous  of  Andrew  Ekig- 
Ush,  who  were  also  grantees  In  tta«  deed. 
The  plaintiff  also  pleaded  the  statute  of  lim- 
itations. From  the  evldenc«  It  appears  that 
the  plaintiff  is  a  daughter  of  Andrew  and 
Nancy  English,  husband  and  wife;  tbat  the 
defendant  was  married  to  plaintifTs  sister, 
who  died  before  this  litigation  was  com- 
menced; that  the  defendant  and  George  W. 
and  Jesse  H.  English,  two  brothers  of  the 
plaintiff,  in  1881  concluded  to  advance  some 
money  to  buy  a  home  for  their  father  and 
mother,  and  thereafter  the  two  sons  and  the 
defendant  Jointly  contributed  fl,325,  the 
amount  for  whiih  the  property  in  contro- 
versy was  purchased  on  August  2, 1881;  tbat 
the  defendant  contributed  $500  of  the  pur- 
chase money  and  the  sons  the  remainder; 
that,  according  to  preTious  arrangement  be- 
tween the  parties,  •  the  property  was  con- 
veyed by  warranty  deed  to  Andrew  English, 
who  acted  as  agent  for  the  contributors; 
that  Id  addition  to  his  contribution,  the  de- 
fendant also  purchased  shingles  and  lumber, 
and  the  three  contributors  then  repaired  the 
bouse  upon  the  premises;  that  It  was  un- 
derstood between  the  parties  that  the  pur- 
chase was  made  to  provide  a  home  for  the 
aged  father  and  mother,  who  should  occupy 
the  premises  as  long  as  they  lived,  the  de- 
fendant insisting  that  so  long  as  they  occu- 
pied the  property  they  should  pay  the  taxes 
thereon;  that  In  September,  1881,  the  father, 
with  his  family,  entered  Into  possession  of 
the  property,  and  continued  so  in  possession 
until  his  death  in  March,  1892;  that  the 
plaintiff  continued  in  possession  with  her 
mother  until  the  latter's  death  In  June,  1903; 
that  about  10  years  previous  to  his  death,  on 
September  26,  1882,  the  grantee  conveyed  the 
same  property  to  George  W.  and  Jesse  R. 
English  and  the  defendant  by  warranty  deed; 
that  by  virtue  of  this  last-mentioned  deed, 
which  was  made  at  the  request  of  the  gran- 
tees therein,  who  had  furnished  the  money 
for  the  purchase,  the  defendant  claims  an  un- 
divided one-third  Interest  in  the  property; 
and  that  in  1895  the  widow  of  Andrew  Eng- 
lish conveyed,  by  quitclaim  deed,  the  same 
property  to  the  plaintiff.  It  also  appears 
from  the  evidence  that  In  June,  1894,  the 
plaintiff,  referring  to  the  same  property, 
wrote  the  defendant  in  part  as  follows: 
"We  know  we  can't  do  anything  without 
your  consent.  What  do  you  think  would  be 
best  to  do?   Would  you  sell  your  interest 
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outright  to  us?  If  so,  how  much  would  you 
take?  Or  would  yoo  rather  sign  a  mortgage 
and  still  hold  your  Interest?  I  don't  know 
what  property  Is  worth  for  there  Is  none  sold 
around  us  for  a  long  time.  If  we  bought 
your  Interest  we  would  hare  to  get  the  money 
on  the  place  for  you.  We  have  a  friend  who 
would  loan  us  the  money  provided  all  the 
parties  signed  the  mortgage."  At  the  trial 
the  court  made  findings  In  favor  of  the  de- 
fendant, and  entered  a  decree  adjudging  the 
defendant  to  be  the  owner  of  an  undivided 
one-third  Interest  in  the  property  and  qflet- 
Ing  his  title  thereto.  This  appeal  is  from 
the  Judgment 

Frank  H.  daxfc,  for  appellant  Suther- 
land, Van  Cott  &  AlllBon.  Ben  Johnson,  and 
8.  H.  Lewis,  for  respondent. 

Upon  a  statement  of  the  case;  as  above, 
BARTOH,  J,,  delivered  the  opinion  of  the 
court. 

At  the  trial  the  defendant  offered  in  evi- 
dence the  warranty  deed  dated  September 
26.  1882,  from  Andrew  English  to  George 
W.  English,  Jesse  R.  English,  and  the  de- 
fendant, conveying  to  the  grantees  the  prop- 
erty in  controversy  herein.  To  this  offer  the 
plaintiff  objected  upon  the  ground  that  from 
September,  1881,  untU  his  death,  in  1892; 
the  grantee  was  in  possession  of  the  prem- 
ises, and  thereafter  until  the  present  time 
his  heira  were  in  possession,  and  that,  such 
being  the  case,  even  If  he  made  the  deed, 
his  tlUe  could  not  be  disturbed  by  It.  This 
objection  was  overruled,  and  the  action  of 
the  court  has  been  assigned  as  error. 

The  appellant  Insists  that  the  court  erred 
in  admitting  the  deed  In  evidence  without 
first  requiring  a  showing  of  possession  by 
the  defendant  under  It,  especially  as  actual 
and  adverse  possession  had  been  shown  in 
plaintiff's  ancestors  and  herself  for  a  period 
beyond  the  time  prescribed  In  the  statute  of 
limitations.  Under  the  facts  and  circum' 
stances  disclosed  by  the  record  this  conten- 
tion la  not  well  taken.  _  The  first  point  made 
refers  simply  to  the  order  of  proof,  a  matter 
which  was  within  the  sound  discretion  of 
the  court;  and  no  abuse  of  discretion  has 
been  shown.  That  a  warranty  deed  regular 
upon  Its  face  cannot  be  admitted  In  evidence 
without  first  showing  possession  under  It, 
is  not  the  law.  Possession  may  be  shown 
aftem-ards,  as  was  done  In  this  case.  Re- 
ferring to  the  second  point  made — the  ad- 
verse i>osses8lon  of  plaintiff  and  ancestors 
and  the  bar  of  the  statute — the  proof  seeins 
wholly  Inadequate  to  render  the  bar  com- 
plete. The  circumstances  under  which  the 
property  was  purchased,  the  purpose  for 
which  and  the  manner  in  which  the  purchase 
was  made,  the  homeless  and  financial  con- 
dition of  plaintiffs  parents  in  their  old  days, 
the  understanding  between  the  contributors 
of  the  purchase  money  that  the  parents 
■honid  enjoy  the  property  as  a  home  as  long 


as  they  lived,  the  fact  that  they  did  so  en- 
Joy  It,  the  evld^ce  tending  to  show  that  the 
father  acted  as  agent  for  the  contributors 
and  received  the  deed  to  the  property  as 
such,  the  conveyance  by  him  to  the  con- 
tributors a  year  after  he  had  taken  posses- 
sion of  the  property,  the  recognition  in  writ- 
ing by  the  plaintiff  of  the  defendant's  inter- 
est In  the  property  after  the  death  of  the 
grantor  who  executed  the  deed  In  contro- 
versy, the  deed  Itself — all  these  things 
strongly  tend  to  show  that  the  possession 
of  the  plaintiff  and  her  ancestors,  as  to  the 
Interest  of  the  defendant  In  the  property, 
was  permissive,  and  not  hostile.  The  proof 
falls  to  show  that  there  was  ever  any  overt 
act  or  anything  said  or  done  by  those  in 
actual  possession,  that  could  be  conatmed 
as  a  notice  to  the  defendant  that  they  were 
claiming  or  holding  possession  adversely  to 
him.  The  mere  fact  that  the  grantor  and 
his  family  remained  in  possession  after  he 
executed  the  deed  to  the  defendant  and  oth- 
ers does  not  render  their  possession  ad- 
verse to  the  grantees.  By  bis  deed  the  gran- 
tor passed  the  legal  title  to  a  one-third  in- 
terest in  the  property  to  the  defendant  as 
grantee,  and  his  covenants  in  the  deed  raised 
the  presumption  that  his  occupation  of  the 
property  thereafter  was  under  and  in  sub- 
ordination to  the  legal  title.  To  overthrow 
this  presumption,  the  party  claiming  adverse- 
ly had  the  burden  to  establish  the  fact  by 
competent  evidence,  that  an  adverse  posses- 
sion continued  for  the  statutory  period  of 
limitation.  This  Is  so  under  our  statute. 
Section  2861,  Rev.  St  The  same  principle 
has  been  announced  by  this  court.  Funk  v. 
Anderson,  22  Utah,  238,  61  Fac.  1006;  Cen- 
ter Creek  Irr.  Co.  v.  Lindsay,  21  Utah,  192, 
60  Pac.  559;  Smith  v.  North  Canyon  Water 
Co.,  16  Utah,  194,  52  Pac.  283.  And  such  Is 
the  law  In  other  Jurisdictions.  Schwallback 
V.  a,  M.  &  St.  p.  R.  Co..  69  Wis.  292,  34  N. 
W.  128,  2  Am.  St  Rep.  740;  McNeil  v.  Jor- 
dan, 28  Kan.  7;  Dawson  v.  Bank,  15  Mich. 
489;  Jeffery  v.  Hursh,  45  Mich.  59,  7  N.  W. 
221;  Catlln  v.  Decker,  38  Conn.  262;  Whit- 
ing v.  Edmunds.  94  N.  Y.  809.  The  proof  In 
this  case  Is  wbolly  inadequate  to  establish 
title  by  adverse  possession.  We  are  of  the 
opinion  that  the  deed  was  properly  admitted 
in  evidence;  that  It  was  not  a  mortgage,  but 
an  absolute  conveyance;  and  that  the  plea 
of  adverse  possession  and  of  the  bar  by  vir- 
tue of  the  statute  of  limitations  cannot  avail 
the  appellant 

It  Is  also  contended  by  the  appellant  that 
the  court  erred  In  admitting  in  evidence  the 
portion  of  the  letter  written  by  the  plaintiff 
to  the  defendant  in  June,  1894,  but  we  per- 
ceive nothing  to  warrant  this  contention. 
The  writing  shows  a  recognition  of  the  in- 
terest of  the  defendant  In  the  property  by 
the  person  who  Is  now  claiming  to  have 
held  adverse  possession  at  the  very  time  she 
wrote  the  letter.  The  foundation  for  Its 
admission  was  properly  laid.   It  was,  there- 
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fore,  rightfully  admitted  as  tending  to  show 
that  Bbe  held  posaesBlon  tn  BubordlnaU<m  of 
the  legal  title.  We  entertain  no  doubt  that 
the  respondent  Is  entitled  to  an  nndivlded 
one-third  Interest  In  the  property  In  contro- 
versy,  and  do  not  deem  It  important  to  dis- 
cuBB  the  other  queetiona  presented,  although 
we  have  examined  and  <^siderod  all  of 
them. 

The  Judgment  Is  afflrmed,  with  costs. 

BASKIN,  a  and  McCABTY,  coi^ 
cur. 


S&ITTH  r.  BEED  st  nx. 
(Snpreme  Court  of  Utah.    Not.  Vi,  1901) 

OOSDITlOnjU.  SAIX  OB  HOBTOAOB. 

1.  Where  B.  deeds  properb  to  F.,  and  by  era- 
temporaneous  aKreement  It  is  provided  that,  oo 
payment  to  F.  by  B.  of  a  certain  «um  by  a  cer- 
tain day,  F.  will  reconvey  tbe  property,  and  time 
is  expressly  made  of  the  essence  of  tbe  contract, 
and  It  is  declared  that,  in  default  of  the  pay- 
ment on  or  before  such  time,  the  agreement  shall 
b«  nnll  and  void,  and  R.  does  not  promise  or 
bind  himself  to  make  the  payments,  there  is  a 
conditional  sale,  not  a  mortgajse. 

Appeal  from  District  Coort,  Weber  Coun- 
ty; H.  H.  Rolapp,  Judge. 

Suit  by  Dennis  A.  Smyth  against  Oharies 
R.  Heed  and  wife.  Decree  for  defendants. 
PlalntlfT  appeals.  Reversed. 

W.  L.  Maglnnts,  for  appellant   Rogers  A 

Street,  for  respondents. 

BASKIN,  C.  J.  It  Is  allied,  In  substance, 
in  tbe  amended  complaint,  that  the  defend- 
ants on  the  26th  day  of  June.  189S,  by  a  war- 
canty  deed,  conrc^ed  to  one  Christopher  Fit>- 
gerald,  in  fee  simple,  tbe  undivided  one- 
half  of  the  real  estate  described  in  said 
amoided  complaint,  and  on  the  same  day 
the  f(^owtng  agreement  In  writing  was 
tered  Into,  to  wit: 

"This  agreement  made  and  entered  into 
this  2eth  day  of  June,  188S,  between  Chrle- 
topher  Fitzgerald  of  Bvanston,  Wyoming, 
party  of  the  first  part,  and  Charles  B.  Beed 
of  Ogdeo.  Utah,  party  of  tbe  second  part; 

*^ltnesseth:  That  whereas  tbe  party  of 
the  second  part  has  heretofore  sold  and 
conveyed  to  the  party  of  tbe  first  part  by 
hie  deed  bearing  date  the  26th  day  of  June, 
1S9S,  A.  D.,  his  undivided  one-half  interest 
In  and  to  certain  real  estate  situated  In  the 
city  of  Ogden,  County  of  Weber,  and  Ter- 
rltory  of  Utah,  and  described  as  follows,  to 
wit:   [Here  follows  description.] 

"Now,  therefore,  the  par^  of  the  first  part 
covenants  and  agrees  to  and  with  the  said 
party  of  the  second  part  that  he,  the  party 
of  the  first  part,  will  complete  the  payment 
of  the  purchase  money  of  the  said  property, 
the  same  being  the  balance  of  the  principal 
and  Interest  of  a  certain  mortgage  upon  said 
proper^  to  the  Union  Pacific  Ballroad  Com- 
pany, heretofore  assumed  by  tiie  parties 


hereto,  and  also  all  tans  and  assessments 

dne  or  to  become  due  upon  said  property. 

"And  the  said  party  of  the  first  part  fur- 
ther covenants  and  agrees  to  and  with  .the 
party  of  the  second  part  that  upon  tbe  pay- 
ment to  him  on  or  before  the  15tb  day  ot 
February,  1885,  by  tbe  said  party  of  the 
second  put;  of  the  som  of  four  thansand  one 
hundred  and  eighty-four  dollars  and  fifty- 
five  c«itB  (f4a84JUi)  and  Interest  tbweon  at 
the  rate  of  12  per  cent  per  annum  from  the 
ISth  day  of  June,  USS.  A.  0.,  and  also  sU 
otb|r  sums  of  money  by  way  of  taxes,  as- 
sessments or  otherwise  taereafter  paid  by  tiie 
par^  xtt  tbe  first  part  for  the  protection  of 
said  property  so  conveyed  as  aforesaid,  to- 
getho-  with  Interest  thereon  at  the  rate  of 
12  per  cent  per  annum  from  tiie  time  of 
such  paymoit  1^  the  party  of  the  first  part 
and  the  further  sum  of  three  hundred  ($300> 
dollars  <all  of  said  sums  to  be  paid  in  goM 
coin  of  the  United  States  at  the  banking 
house  of  Beckwltb  and  Company,  Bvanston, 
Wyoming),  ttien  upon  such  payments  as  aftae- 
sald  the  iMLrty  of  tiie  first  part  will  reconv^ 
by  a  good  and  snfflclent  deed  of  conveyance 
to  tbe  party  of  the  second  part  the  said  un- 
divided one-half  of  tiie  property  above  de- 
scribed. 

"And  It  ts  especially  covenanted  and 
ivreed  that  time  is  of  the  essence  of  tills 
contract  and  that  in  default  of  the  psymoit 
of  said  sums  of  mon^  and  interest  thereon, 
as  aforesaid,  or  any  part  thmof,  within  the 
time  aforesaid,  to  wit:  va  or  before  the  15th 
day  of  Februaiy.  1£06,  then  these  presents 
are  to  be  null  and  void  and  of  no  eltect." 

That  on  the  8th  day  of  July,  1902,  the  said 
Fitzgerald,  for  a  good  and  valuable  oonsld- 
eration,  conveyed  the  whole  of  tbe  real  es- 
tate described  In  the  complaint  to  <Hie  Lewis 
Nazare  Begin,  and  on  the  lOth  day  of  Uarch. 
1903,  tbe  said  Begin,  for  a  good  and  valuable 
consideration,  conveyed  said  real  estate  t» 
Dennis  A.  Smyth,  the  plaintiff;  that  the 
said  defendants,  nor  either  of  them,  bare 
ever  tendered  w  offered  to  pay  to  the  sai^ 
Fitzgerald,  or  to  ^ther  of  his  said  succes- 
sors In  Interest  the  Aims  of  money  provided 
for  in  said  agreement  (the  amended  com- 
plaint was  verified  and  filed  April  1,  1903); 
that  the  defendant  Charles  B.  Reed,  claiming 
to  be  the  owner  of  an  undivided  one-half  of 
said  real  estate  <hi  the  21st  day  of  Mandi, 
1903,  entered  upon  tiie  same  and  began  the 
erection  of  a  building  thereon,  and  by  such 
action  is  casting  a  cloud  upon  the  title  there- 
to of  the  plaintiff. 

The  complaint  contains  a  prayer  "that 
said  agreement  be  decreed  to  be  an  agree- 
ment for  a  conditional  sale,  and,  the  said 
defendant  Beed  having  tailed  to  avail  him- 
self of  the  conditions  of  repurchasing  the 
property,  that  the  estate  and  the  title  of  the 
plaintiff  may  be  declared  absolute  and  free 
from  any  lien,  claim,  or  equity  of  redemp- 
tion by  virtue  of  said  agreement  or  that  Id 
tbe  event  tbat  said  deed  of  conveyanci^  in 
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coimectlon  with  sold  agreement,  ihoold  be 
held  to  be  a  mortgage  of  one-balf  of  aald  real 
estate^  then  that  the  mortgage  be  foreclos- 
ed," etc.  There  la  also  a  prayer  for  such 
other  and  further  relief  w  to  ttte  court 
might  seem  meet  and  equitable  In  the 
premlsee. 

The  answer  In  express  terms  admits  tbe 
execution  of  the  deed  and  agreement  set  up 
in  the  complaint;  alleges  that  "aald  so-called 
deed,  taken  in  connection  with  said  agree- 
ment, might,  ought,  and  should  be  deemed  a 
mortgage,  and  not  a  conditional  sale";  and, 
as  to  the  foreclosiirab  pleads  the  statute  of 
IlmitatloDS. 

Tbe  allegation  of  tbe  complaint  that  the 
defendants,  nor  either  of  them,  bare  ever 
tendered  or  olTered  to  pay  to  the  said  Fitz- 
gerald, or  to  either  of  bla  said  successors  In 
interest,  the  sums  of  money  provided  for  in 
said  agreement,  not  having  been  denied  by 
the  answer,  is  admitted.  It  appears  that, 
at  the  time  the  warranty  deed  and  agree- 
ment was  executed,  tbe  aald  Fitzgerald  was 
tbe  owner,  In  common  with  the  said  Charles 
B.  Reed,  of  an  undivided  one-half  of  the  real 
estate  In  question,  and  that  the  said  Annie 
S.  Reed  was  tbe  wife  of  said  Obarles  R.  Reed. 
Tbe  court  below,  in  the  findings  of  fact  and 
conclusions,  found  that  said  deed  and  agree- 
ment coQstltated  a  mortgage  to  secure  the 
payment  of  tbe  sums  of  money  mentioned 
in  tbe  agreement,  and  that  plalntlfTa  right 
of  action,  if  any,  accrued  at  all  on  the  IQth 
day  of  February,  1901,  became  forever  bar- 
red by  tbe  provisions  of  section  2875,  Rev. 
St.  1898,  and  a  decree  was  entered  In  con- 
formity therewith. 

Tbe  controlling  question  In  the  case  is 
whefber  the  parties  Intended  tbe  deed  and  the 
contemporaneous  agreement  to  operate  as  a 
conditional  sale,  or  merely  as  security  for 
a  debt.  As  stated  In  1  Jones  on  Mortgages, 
f  264:  "Difterent  Instruments  executed  at 
the  same  time,  couatltutlng  one  transaction, 
are  to  be  read  togetlier,  in  order  to  ascer- 
tain the  intent  of  the  parties.  Of  course.  It 
is  entirely  competent  for  persons  capable  of 
acting  for  themselves  to  make  a  sale  with  a 
reserratitm  to  the  vendor  of  a  right  to  re- 
purchase the  same  land  at  a 'fixed  price,  and 
at  a  specified  time;  and  tbe  Inquiry  In  every 
case,  therefore,  Is  whether  the  contract  Is  a 
security  for  the  ri^ayment  of  money,  or  an 
actual  or  conditional  sale.  Tbe  rights  of 
tbe  parties  to  the  conveyance  must  be  re- 
clprecaL  If  tbe  transaction  be  In  the  na- 
ture of  a  mortgage,  so  that  the  grantor  may 
Inslat  upon  a  reconveyance,  the  grantee  at 
the  same  time  may  Insist  upon  repayment; 
but  if  it  be  a  conditional  sale,  so  that  tbe 
grantor  need  not  repurchase,  except  at  his 
option,  the  grantee  cannot  insist  upon  re- 
payment" And  as  stated  by  the  same  au- 
thor in  section  265:  "If  an  absolute  convey- 
ance be  made  and  accepted  In  payment  of 
an  <^*'d<"g  debt,  and  not  merely  as  securl^ 
for  It,  an  agreement      tbe  grantee  to  ve- 


convey  the  land  to  the  grantor  upon  receiv- 
ing a  certain  sum  within  a  qteclfled  time 
does  not  create  a  mortgage,  but  a  conditional 
sale,  and  tlie  grantee  holds  tbe  premises 
subject  only  to  the  right  of  the  grantor  to 
demand  a  reconveyance  according  to  tiie 
terms  of  the  agreement.  A  debt  either  pre- 
existing or  created  at  the  lime,  or  contracted 
to  be  created,  is  an  essential  requisite  of  a 
mortgage."  By  reference  to  tbe  contempora- 
neous agreement.  It  v^lll  be  seen  that  the 
defendant  Charles  R.  Reed  does  not  promtee 
or  bind  blroself  to  make  the  payments  there- 
in mentioned,  and  that  it  contains  a  special 
clause  making  time  the  essence  of  tbe  con- 
txact,  and  provides  that,  on  default  in  tbe 
payment  of  tbe  sums  and  interest  mentton- 
ed  within  tbe  time  specified,  tbe  agreement  , 
should  become  null  and  void.  The  absolute 
conveyance  of  the  undivided  Interest  of  Reed 
In  said  real  estate  and  tbe  contemporaneous 
agreement,  read  together,  show  upon  their 
face  that  a  conditional  sale,  and  not  a  mort- 
gage to  secure  either  an  existing  or  contem- 
plated Indebtedness  of  Reed,  was  Intended. 
In  the  case  of  Ewlng  v.  Keith,  16  Utah,  312, 
62  Pac.  4.  this  court  held  that,  "In  an  action 
to  declare  a  deed  to  be  a  mortgage.  It  Is  In- 
cumbent upon  the  party  seeking  such  relief 
to  overcome,  by  clear,  unequivocal,  convin- 
cing testimony,  tbe  strong  presumption  aris- 
ing In  favor  .of  the  terms  of  tbe  written 
Instrument"  In  view  of  the  foregoing  au- 
thorities, tbe  evidence  adduced  in  the  case, 
other  than  tbe  absolute  deed  and  contempora- 
neous agreement  Is  not  sufQclent  to  limit  the 
effect  of  tbe  terms  of  these  written  Instru- 
ments. 

It  Is  ordered  that  the  decree  be  reversed, 
and  the  case  remanded,  with  directions  to- 
tbe  court  below  to  enter  a  decree  quieting  tbe 
title  to  tbe  premises  In  dispute,  and  tliat  tbe- 
appellant  be  awarded  bis  costs. 

BABTGH  and  McCABTY,  JJ..  concoik 


OONNOB  T.  SALT  LAKB  OITY.  . 
(Supreme  Court  of  Utah.    Nov.  11.  1901) 

JinWBB  —  1>EA.WIR0  PANEL— fiELBCniffa  JUBT— > 
INJUBT  nOU  DBTSCTIVB  SIDBWAr^K— 
NOTICE  OF  CLAIM. 

1.  Notwithstanding  Rev.  St.  1808,  8  1318,  pro- 
viding that  in  districts  having  more  than  one 
Judge  each  judge  shall  have  power  to  order 
drawn  sucb  number  of  Jurors  ea  may  be  neces- 
sary to  serve  in  tbe  court  presided  over  by 
him,  the  several  Judges  of  such  a  district  may 
proceed,  as  provided  m  sections  1310,  1311,  ana 
order  a  general  panel  to  be  drawn  in  each  coun- 
ty in  tbe  district  for  the  purposes  of  the  diittrict 
court  of  Buch  county,  and  die  Jorora  so  drawn 
may  serve  In  any  mvlalon  of  such  court  In  the 
coun^  where  drawn. 

2.  A  party  may  not  complafn  becaoae  not  al- 
lowed the  entire  panel  from  which  to  select  -a 
jury,  where  some  of  tbe  jurors  are  serving  in  an- 
other case. 

3.  Under  Rev.  St  ISOS.  §  312,  requiring  that  a 
claim  arising  from  a  defective  sidewalk  be  pre- 
•mted  to  a  city  coundL  describing  the  **tiau^ 
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place.  caoM  and  extent  of  the  dmmuei  m  In- 
jniy.  a  claim  tot  injuriea  as  "BUBtatned  on  or 
about  Jannar?  16,  1902,  while  walking  on  the 
■idewaUc  along  First  West  street  between  Sev- 
enth and  Eighth  South.  •  •  •  through  the 
negligence  of  the  city  in  auffering  *  •  •  a 
fence  *  *  -  *  to  be  on  aaid  sidewalk,"  not  har* 
iug  mlaled  tlx*  dtj,  la  mffidentlr  deoDlte. 

Appeal  from  District  Court;  Salt  Lake 
Goun^;  S.  W.  Stewart;  Judge. 

Action  hj  MiDnle  V.  Conitor  agaliut  Bait 
Lake  City.  Judgment  for  plalntUE.  Defend- 
ant appeals.  Affirmed. 

0.  O.  Dey,  W.  H.  Bramel,  D.  O.  Wllley,  and 
J.  H.  Bailey,  for  appellant  Powers  &  fitraup, 
for  respondent 

BARTCH,  J.  This  la  an  action  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  received  by  tbe  plaintUT  through  the 
negligence  of  the  defendant  In  permitting  a 
portion  of  a  lath  and  wire  fence  to  remain 
npon  and  obstruct  the  sidewalk  on  one  of 
the  city's  streets.  From  the  evidence  It 
appears  that  on  the  night  of  January  IS, 
1902,  the  plaintiff,  while  wRlklng  upon  the 
sidewalk  on  the  west  side  of  First  West 
street,  between  Seventh  and  Eighth  South 
streets,  In  company  with  others,  came  In 
contact  with  a  portion  of  a  lath  and  wire 
fence  lying  upon  the  walk,  and  that,  the 
fence  having  caught  her  right  foot,  she  fell 
down,  and  sustained  the  Injuries  of  which 
she  complains.  The  night  was  dark,  and  the 
place  where  the  accident  occurred  la  In  a 
populous  [wrtloD  of  the  city.  The  end  of  the 
fence  lying  upon  the  sidewalk,  It  appears, 
was  frozen  to  the  ground,  and  there  is  evi- 
dence strongly  tending  to  show  that  the 
sidewalk  had  been  thus  obstructed  almost 
continuously  for  several  months  prior  to  the 
happening  of  the  accident.  At  the  trial  the 
Jury  returned  a  verdict  In  favor  of  the  plain- 
tiff for  the  sum  of  f 4,000  damages,  and  Judg- 
ment was  entered  accordingly.  To  avoid 
this  Judgment  the  defendant  appeals  to  this 
court,  and,  among  other  things,  contends  that 
the  verdict  was  not  that  of  a  lawful  Jury, 
and  that  the  challenge  to  the  panel,  made 
by.  tbe  defense  ought  to  bare  been  sus- 
tained. 

The  appellant  Insists  that  tbe  panel  from 
which  the  Jury  was  selected  was  not  drawn 
for  the  court  In  which  this  case  was  tried; 
that  the  panel  was  drawn  for  the  Third  Dis- 
trict cotirt  generally,  without  reference  to  the 
particular  departments  presided  over  by  dif- 
ferent Judges,  and  without  reference  to  the  or^ 
der  of  any  particular  Judge;  and  that,  there- 
fore, the  Jurors  constituting  tbe  panel  were 
not  competent  to  serve  In  this  case.  It  Is  fur- 
ther Insisted  that  at  the  time  this  Jury  was 
being  Impaneled,  eight  Jurors  had  been  with- 
drawn from  the  panel  and  were  serving  In 
the  trial  of  a  case  in  another  department  of 
tbe  Third  District  court;  that  consequently 
those  Jurors  were  not  available  In  this  case; 
and  that  the  appellant  had  a  right  to  a  full 
panel  from  which  to  select  the  Jury  herein. 


As  to  the  first  point  here  iwesented — that 
a  panel  must  be  drawn  for  each  department 
or  division  in  districts  where  two  or  more 
judges  preside — the  appellant  relies  on  sec- 
tion 1318,  Rev,  St  1898,  which  reads  as  fol- 
lows: "In  districts  having  more  than  one 
Judge,  -each  Judge  therein  shall  have  the 
power  to  order  drawn  such  number  of  grand 
and  petit  Jurors  as  may  be  necessary  to 
serve  in  the  court  presided  or&:  by  such 
Judge."  This  statute  doubtless  confers  up- 
on each  Judge,  In  districts  where  there  are 
two  or  more  Judges,  the  power  to  order 
drawn  a  panel  of  Jurors  specially  for  the 
division  of  the  court  over  which  be  presides, 
and  when  so  drawn  such  Jurors  cannot  be 
used  in  another  division  where  another  Judge 
presides;  but,  while  each  Judge  has  the  pow- 
er, there  appears  to  be  no  provision  to  com- 
pel him  to  exercise  It  where  no  necessity 
therefor  exists.  Notvrlthstandlng  this  pro- 
vision confers  such  power,  we  are  of  the 
opinion  that  the  several  Judges  may  pro- 
ceed, as  provided  In  sections  1310  and  ISll, 
Bev.  St.  1898,  and  order  a  general  panel  to 
be  drawn  In  each  county  In  the  district  for 
the  purposes  of  the  district  court  of  anch 
county,  and  the  Jurors  so  drawn  may  serve 
In  any  division  of  such  court  within  the 
county  where  drawn.  The  power  conferred 
upon  the  Judges  by  virtue  of  section  1313 
was  doubtless  intended  by  tbe  Legislature 
to  be  exercised  only  when  a  speedy  and 
economical  administration  of  Justice  requires 
its  exercise.  Where,  then,  as  admittedly  in 
this  case,  the  Jurors  constituting  the  panel 
were  drawn  for  general  service  in  all  the 
divisions  of  the  court,  and  were- used  by  the 
several  Judges  as  one  panel.  It  is  not  error 
to  deny  a  challenge  to  the  panel  upon  tbe 
ground  that  It  was  drawn  generally  for  all 
the  divisions  of  tbe  court,  Instead  of  specially 
ft>r  the  particular  division  where  tiie  case  is 
being  tried.  The  appellant  In  support  of 
its  position  as  to  this  point  cited  the  case 
of  People  V.  Wong  Bin,  139  Cal.  60,  72  Pac. 
505,  but  that  case  can  readily  be  distinguish- 
ed from  this.  There  a  panel  of  Jurors  had 
been  drawn  for  each  particular  department 
of  the  court,  and  the  appellate  court  held  It 
was  prejudiclaf  error  for  the  Judge  of  one 
department  engaged  in  tbe  trial  of  a  criminal 
case,  having  Its  own  regular  panel  of  Jurors 
present  before  It  to  place  In  the  Jury  box 
the  names  of  jurors  regularly  drawn  for  an- 
other department  and  to  Impanel  the  jnry 
therefrom.  Tbe  question  herein  considered 
was  therein  neither  Involved  nor  decided, 
but  It  was  Intimated  that  a  general  panel 
might  be  practicable  and  might  be  drawn  In 
counties  having  two  or  more  departments,  for 
use  In  all  the  departments.  This  appears 
from  the  opinion,  where  it  was  said;  "The 
question  as  to  whether  or  not,  where  there 
are  two  or  more  departments  of  the  superior 
court  In  any  county,  the  Judges  thereof  may 
unite  in  drawing  one  panel  for  general  serv- 
ice in  all  of  said  departments,  is  not  here 
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Im-olved,  and  need  not  here  be  decided,  for 
such  a  course  was  not  foUowed  as  to  the 
jurors  In  tbe  case  at  bar.  Here  the  judge 
of  each  department  bad  regularly  drawn  his 
own  panel  for  service  in  bis  own  department 
Such  panels  were  drawn  at  different  times, 
and  constituted  separate  and  distinct  panels, 
which  could  be  brought  together  and  joined 
only  by  some  subsequent  order,  for  wblch  the 
statute  furnishes  no  authority.  Tbe  method 
suggested  of  one  general  panel  may  be  prac- 
ticable in  some  counties  having  two  or  more 
departments — a  question  not  necessary  here 
to  decide — but  it  Is  clear  that,  to  make  It  pos- 
sible, the  jurors  must  ell  be  drawn  at  the 
same  time,  and  the  panel  so  drawn  and  sum- 
moned must  at  ail  times  be  used  as  one 
panel."  None  of  tbe  cases  cited  by  the  ap- 
pellant on  this  point  militate  against  the 
views  we  have  expressed. 

Nor  Is  the  position  of  the  appellant  that 
it  was  entitled  to  have  the  entire  panel  of 
jurors  available  for  tbe  selection  of  tbe  jury 
in  this  case  sound.  If  this  were  Imperative 
as  to  a  general  panel  In  the  trial  of  dvll 
causes,  then,  as  may  easily  be  observed,  the 
court,  after  submitting  one  case  to  a  jury, 
would  be  unable  to  proceed  with  another 
uDtl]  8  verdict  had  been  returned  in  the  case 
submitted,  although  there  might  be  plenty  of 
Idle  and  competent  jurors  from  whom  an- 
other satisfactory  jury  could  be  selected. 
When  the  length  of  time  which  juries  fre- 
quently consume  In  arriving  at  their  verdicts 
Is  considered,  tbe  great  delay  In  the  trial 
of  causes  which  would  thus  be  occasioned  Is 
obvious.  We  are  aware  of  no  law  in  this 
state  that  would  warrant  such  a  practice. 
The  parties  to  every  case  at  law  may  demand 
a  fair  and  Impartial  jury  to  be  selected  from 
the  panel  of  jurors  drawn  for  service  in  the 
court  where  the  case  is  to  be  tried,  but 
whether  such  jury  be  selected  from  the  en- 
tire panel  or  only  a  portion  thereof  is  imma- 
terial. If  the  Jurors  constituting  the  jury 
are  competent,  fair,  and  Impartial,  It  Is  all 
that  the  law  requires  and  the  litigants  con 
demand.  This  Is  doubtless  so  as  to  a  gen- 
eral panel  of  jurors.  As  to  a  special  venire 
It  may  be  othem-ise. 

The  appellant  also  contends  that  the  court 
erred  in  admitting  In  evidence  the  notice  of 
claim  for  damages  presented  to  tbe  city  coun- 
cil to  be  audited  and  allowed.  Tbe  objection 
to  the  notice  was  that  it  did  not  sufficiently 
describe  the  place  where,  nor  sufficiently  des- 
ignate the  time  when,  the  accident  occurred. 
In  this  class  of  cases  notice  la  required  to 
be  given  to  the  city  council  by  statute,  which, 
inter  alia,  provides  for  the  presentation  of 
claims  resulting  from  defective,  unsafe,  dan- 
gerous, or  obstructed  sidewalks,  and  tbe 
notice  must  describe  the  "time,  place,  cause, 
and  extent  of  the  damages  or  Injury."  Sec- 
tion 312,  Rev.  8t  1808.  And  a  failure  to 
preoent  a  claim  to  the  city  council  in  the 
manner  provided  by  the  statute  is  made  a 
*liar  and  answer  to  any  action  or  proceeding 
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against  a  city."  Section  818,  Bev.  St  1898. 
The  notice  in  question,  so  far  as  material 
here,  reads:  "I  hereby  present  to  the  City 
Oouncil  of  Salt  Lake  City,  a  claim  for  dam- 
ages for  personal  injuries  by  me  sustained, 
on  or  about  January  15,  1902,  while  walking 
on  the  sidewalk  at  and  along  First  West 
Street,  between  Seventh  and  Eighth  South, 
in  said  city,  through  the  n^ligence  of  said 
dty  In  suffering  and  permitting  said  side- 
walk at  said  place  to  be  out  of  r^alr  and 
obstructed,  and  suffering  and  permitting  a 
fence,  fencing  material  and  obstructions  to 
be  upon  and  along  the  said  sidewalk." 
While  this  notice  was  not  drawn  with  eudi 
particularity  as  proper  caution  would  sug- 
gest, still  we  do  not  think  It  is  fatally  de- 
fective. In  determining  the  sufficiency  of 
such  a  notice  the  court  is  not  bound  by  Its 
terms  alone,  but  may  examine  it  In  the  light 
of  extraneous  evidence  showing  the  situa- 
tion and  surroundings,  and  thus  determine 
whether  It  sufficiently  apprised  tbe  munic- 
ipality of  the  location  and  nature  of  the  al- 
leged defect  or  obstruction  which  caused  the 
accident.  Doubtless  the  principal  •  purpose 
of  the  notice  is  to  afford  the  proper  officers 
an  opportunity  to  look  into  the  facts  and  dr- 
cnmstances  connected  with  the  occurrence; 
to  preserve  tbe  evidence  of  the  existing  con- 
ditions; to  determine  the  liability  of  the 
municipality;  and,  in  case  liability  exists,  to 
effect  a  settlement  without  resort  to  litiga- 
tion. When,  therefore,  such  a  notice  is  not 
misleading,  but  advises  the  municipality 
promptly  of  the  accident  and  claim,  so  as  to 
afford  an  opportunity  for  Investigation,  it  is 
sufficiently  definite,  and  satisfies  the  purpose 
and  requirements  of  the  law.  It  Is  true,  in 
this  case  the  accident  Is  stated  In  the  notice 
to  have  occurred  "on  or  about  January  15, 
1902,"  the  precise  time  not  being  stated,  but 
the  evidence  shows  that  the  occurrence  did 
actually  take  place  on  the  night  of  the  day 
mentioned,  and  there  la  nothing  to  show  that 
any  other  accident  happened  on  or  about 
that  time  or  at  that  place.  Nor  Is  It  claim- 
ed or  shown  that  any  officer  was  in  any  way 
misled  In  any  investigation  because  of  tbe 
failure  to  state  the  exact  time.  The  state- 
ment as  to  time,  therefore,  cannot  be  held 
to  have  been  prejudicial.  So  the  notice 
fails  to  state  the  exact  spot  where  the  ac- 
cident occurred,  simply  stating  that  It  hap- 
pened on  "First  West  between  Seventh  and 
Eighth  South"  streets;  but  both  the  notice 
and  the  evidence  show  that  tbe  obstruction 
was  of  such  a  character  that  no  officer.  In  the 
exercise  of  ordinary  care,'  could  walk  or 
drive  along  the  street  at  the  place  stated 
without  observing  the  dangerous  condition  of 
the  sidewalk  where  the  injury  occurred.  It 
is  clear  that  the  notice  did  not  mislead  the 
municipality,  and,  considering  it  In  Its  en- 
tirety, we  are  of  the  opinion  that  tt  was  suffi- 
ciently definite  to  subserve  the  purpose  of 
tbe  statute,  and  that  it  was  properly  admit- 
ted in  evidence.   On  similar  questions  other 
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ooortii  lutve  nded  Ukewlaew  Bardlet  t.  Bldi-  i 
moud.  16  B.  L  002,  17  AU.  017;  City  of  Lin-  ; 
coin  T.  O'Brien,  56  Neb.  761,  77  N.  W.  70; 
B-wcb  T.  City  of -Dubuqae,  116  Itowo,  402,  00 
N.  W.  80;  Owen  t.  City^  of  Ft  Dodge  (Iowa) 
67  N.  W.  281;  Lyman  t.  Hampshire,  138 
Mass.  74;  Lowe  v,  InhiAltantB  of  Clinton, 
183  ytasB.  626;  Brown  t.  City  ot  Owono 
iBficb.)  85  N.  286;  Haider  t.  City  of 
MinueapoUa,  40  Minn.  446,  42  N.  W.  SSa 

The  appellant  fnrtber  oontenda  that  tbm. 
court  aired  in  r^loalns  to  direct  a  rerdict 
In  favor  of  the  defendant  Thia  anignmant 
of  error  is  predicated  upon  two  vrounda, 
namely,  the  Insnfltdency  of  the  notice  of 
claim  and  faUm«  of  p^oof  sfaowing^  ne^i- 
gence  on  the  part  of  tbe  defendant  The  an- 
swer to  ttafs  contention  la  that  as  we  have 
seen,  the  notice  was  snffldent  under  the  atat^ 
ute,  and  the  evidence  respecting  the  negli- 
gence  of  tbe  mnniclpall^  was  of  such  a  cbar- 
acter  aa  to  raider  tbe  anbmlselcm  of  the  case 
to  the  Jury  imperatlTe.  The  conrt  therefore 
committed  no  error  la  this  r^rd. 

Nor  do  we  think  the  court  ejred  In  refus- 
ing, under  ttie  facte  end  circumstances'  of 
this  case,  tiie  several  requests  of  the  de- 
fwdant  to  charge.  The  Jury  appears  to 
have  been  properly  Instructed  ux>on  all  mar 
terlal  points.  Upon  careful  examination  ot 
tike  record  we  find  no  reversible  error. 

The  Judgment  la  affirmed,  with  costs. 

BA8KIN,  C.  J.,  and  McOABTX,  con- 
cor. 


NEDER  V.  JENNINGS  et  aL 
(8uin«me  Court  of  Utah.    Nov.  17,  1904.) 

COnvBBaiOR  —  INSTBUCTIONB  —  AmAIr-BBO- 
OBD — REVIEW. 

1.  Where,  in  conversion  for  porsonal  property 
levied  on,  there  was  no  evidence  that  any  of  tbe 

Kroperty  had  been  delivered  to  third  persons, 
ut  one  of  tbe  ofBcera  taatifled  that  J.,  plaintiff 
ia  execution,  ordered  him  to  redeliver  all  the 
property  to  plaintiff,  with  certain  exceptions, 
which  he  did,  an  Instmction  that  J.  was  not  lia- 
ble for  the  reason  that  there  was  no  evidmce 
that  be  ever  requested  or  directed  the  officers  to 
deliver  any  property  whatsoever  to  such  third 
persons  was  not  objectionable  in  that  it  as- 
snmed  that  there  was  no  evidence  tending  to 
lAow  that  the  property  in  qnestlon  bad  been 
delivered  to  aach  tbtrd  persona  by  J.'a  direction. 

2.  Where  all  of  the  evidence  is  not  contained 
In  the  appeaJ  record,  an  assignment  that  tbe 
verdict  is  contrary  to  the  evidence  cannot  be  re- 
viewed. 

Appeal  from  District  Coart,  Salt  Lake 
County;  8.  W.  Stewart,  Judge. 

Action  by  Philip  Neder  against  James  B. 
Jennings  and  others.  From  a  Jodjiment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  complaint  In  this  case  in  substance 
alleges  that  on  the  20tb  d»y  of  January, 
1902,  plaintiff  was,  and  for  a  long  time  prior 
thereto  bad  been,  a  mecbanlc  and  artisan 

f  L  CromptOB  v.  Crow,  2  Utab,  246. 


r  engaged  in  the  bostnea  of  manufactmlnc 
;  wagons,  can'iages,  and  vehicles  of  various 
kinds  in  a  certain  building  In  Salt  Lake  City. 
Utah;  that  on  or  about  January  29,  1902, 
defendants  imlawfully  and  forcibly  entered 
into  said  buildlnsb  took  possession  of  the 
sam^  and  without  aul^wlty  of  law  and 
sgainet  the  wlU  of  plaintlfl  ejected  plain- 
tiff Hierefrom;  that  at  tiie  time  of  entering 
upon  and  into  said  pvemlses  said  defendants 
took  poaseesion  at  certain  pnsonal  pixtpertj 
brionglng  to  plaintiff,  counting  of  wood, 
iron  bolts,  Bcnwa,  and  various  other  Unda 
of  material  uaed  by  plaintiff  in  carrying  on 
said  business,  together  with  the  tools  and 
Implements  of  plaintiff  consisting  of  ham- 
mers, tongs,  bellows,  elevator,  etc.,  and  con- 
verted all  ctf  said  property  to  their  own  use, 
the  said  goods  and  materials  being  of  tbe 
value  of  93,000,  and  tin  tools  and  imple- 
raenta  beit^  of  the  value  of  ¥500. 

In  their  answer  the  detendants  alleged 
that  defendant  James  B.  Jennings  leased  to 
plaintiff  the  pcemtses  menttoned  In  the  com- 
plaint for  a  certain  period  ot  time  tor  tbe 
purpose  of  carrying  on  in  a  geueial  vmy 
the  manufacturing  of  vdilclca  and  oUier 
hnalneBS  connected  ilierewltli,  and  that  the 
plaintiff  in  the  conduct  of  soeb  buaineai  had 
certain  toi^s  and  Im^emeots  ther^;  that 
the  said  defendant  James  B.  Jemolngs  txcougbt 
an  actlut  against  Phil^  Neder  (the  plahitlff 
herein)  in  the  Justices  oourt  at  Salt  Lake 
City,  Utah,  to  obtain  possenion  of  Uie  prem- 
ises, under  the  unlawful  detainer  act,  and 
itt  due  course  of  the  pioeeedings  obtained  a 
final  Judgment  against  the  ptalntflr,  wbereby 
It  was  adjudged  that  said  James  B.  Jen- 
nings was  entitled  to  the  possession  of  tbe 
premises,  and  also  to  a  certain  anm  of  num- 
ey;  that  a  writ  of  restitution  and  escecution 
was  issued  In  said  cause  by  the  Justice's 
court,  and  that  defendants  O.  W.  Oaffall  and 
B.  Y.  Gtoldlng  were  ordered  and  directed  ta 
restore  the  possession  of  said  premises  to 
defendant  James  B.  Jennings,  and  also  to 
collect  and  recover  from  the  said  Philip  Ne- 
der for  James  B.  J«mlng8  the  sum  ot  f299, 
the  amount  of  the  Judgment  together  with 
¥7.35  costs,  and  in  pursuance  of  the  said 
writ  of  restitution  and  execution  Oie  said 
Caffall  and  Goldlng,  as  constables,  took  pos- 
session of  the  premises  from  Neder,  and  re- 
stored the  possession  of  tbe  same  to  James 
B.  Joinings,  and  Ukevrise  under  said  writ 
and  execution  took  possession  of  tbe  per- 
sonal prcv>erty  of  Philip  Neder  hereinbefore 
mentioned;  that  ttiereafta:  Neder  claimed 
that  Jennings  was  not  entitled  to  the  per- 
sonal property  levied  upon,  and  the  said 
Jennings  directed  and  requested  said  Oaffall 
and  Goldii^  to  give  bade  and  to  surrender 
to  Neder  all  personal  proputy  so  levied  up- 
on by  them  as  af&resaid,  which  tbej  ac- 
cordingly did,  the  possession  of  wUdi  prop- 
erty Neder  then  and  there  received. 

Tbe  return  of  the  ofBcers,  so  far  as  material 
here,  recites  that  they  received  the  writ  of 
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reHtltutlon  on  ttit  20th  dAy'o' 'Jftnuary,  1902, 
and  served  the  same  toj  placing  James  B. 
Jennings  In  quiet  and  peaceable  poBsesslon 
of  the  land  and  premises  thereto  described, 
and  that  they  levied  on  all  the  personal 
property  contained  In  the  building,  and  on 
the  17th  day  of  February,  1902,  by  request 
of  the  plaintiff,  released  from  said  levy  all 
of  said  personal  property. 

The  court  Instmcted  the  Jury  In  part  as 
followB:  "Ton  are  Instructed  to  return  a 
verdict  against  the  plaintiff  and  In  favor  of 
the  defendant  James  B.  Jennings,  'No  causa 
of  action,*  for  the  reason  that  there  Is  no 
evidence  showing  or  tMidlng  to  show  that  ' 
James  B.  Jennings  either  requested  or  di- 
rected the  officers,  namely,  his  codefendants, 
to  deliver  any  property  whatsoever  either  to 
J.  H.  Neder  or  to  William  McauUvary;  and 
also  for  the  further  reason  that  the  retnm 
of  the  officers  her^n  to  the  effect  that  all 
the  property  had  t>een  delivered  back  to  the 
plaintiff  is  absolute  and  conclusive  proof  In 
tbls  case  that  all  of  said  propMty  has  bees 
returned  to  the  plaintiff."  The  jury  re- 
turned a- verdict  in  favor  of  the  defendantSt 
"No  cause  of  action."   Plaintiff  appeals. 

Jno.  M.  Bowman  and  Qeo.  l£.  Sullivan, 
for  appellant.  Sutheriandi,  Van  Cott  Jk  Alli- 
son, for  respondents. 

McCARXr,  J.»  after  the  foregoing  state- 
ment of  the  case,  delivered  the  ofdnion  of 

the  court. 

Appellant's  first  alleged  ground  of  com- 
plaint la  that  the  court  erc^d  in  giving  the 
peremptoiy  Instruction  to  the  Jury  to  re- 
turn, a  verdict  In  favor  of  the  defendant 
James  E.  Jennings  because  the  Instruction 
assumed  that  there  was  no  evidence  tending 
to  show  that  the  property  In  question  had 
been  delivered  to  J.  H.  Neder  and  William 
McOIlUvary  by  direction  of  defendant  Jen- 
nings. This  assignment  of  error  Is  entire^ 
ly  without  merit,  as  there  Is  no  evidence 
wbatev^  in  the  record  before  us  that  shows^ 
or  tends  to  show,  that  the  property  was 
delivered  to  Neder'  and  McGllllvary.  The 
only  testimony  in  the  record  on  this  point  la 
that  given  by  defendant  Goldlng,  and  is  as 
follows:  "Q.  After  the  tools  were  taken 
away,  did  you  ever  have  any  conversation 
with  Neder  about  the  balance  of  the  stock, 
leaving  ont  the  partition,  safe,  etc.?  A. 
Tes,  sir;  I  got  orders  to  turn  over  all  the 
property  back  to  Mr.  Neder,  with  the  excep- 
tion of  the  elevator  and  furnaces,  and  I 
think  the  partition,  etc.  Q.  Do  you  know 
where  you  went?  A.  I  think  we  started 
frt>m  my  office  in  the  Dooly  Block  and  went 
down  there  and  turned  over  everything.** 
IT  will  thus  be  observed  that  the  instruction 
complained  of  Is  In  fact  predicated  upon 
the  evidence,  wiiich  shows  that  the  prop- 
erty In  question  was  returned  to  piuintlff 
by  the  officers  Caffall  and  Goldlng,  and  not 
delivered  to  Uilrd  parties,  as  contended  by 
appellant. 


Appellant  further  cantends  that  tiie  rw- 
diet  of  the  Jury  is  contrary  to  the  evldencfc. 
The  testimony  referred  to  being  the  onljr 
evidence  before  us,  this  last  assignment  of 
error  must  be  disregarded,  as  It  is  preBin»* 
ed  there  was  evidence  to  support  the  ver- 
dict, in  the  absence  of  any  showing  to  tbe- 
contrary.  Harris  v.  Bamhart,  97  Cal. 
82  Fac.  689;  2  Spelling,  New  Trial  &  Apv». 
Prac.  428:  8  Cyc.  275;  Oromptou  t.  Cro^ 
2  Utah,  245. 

We  find  no  rererslhle  enor  In  the  reeorO. 
The  Judgment  of  the  trial  court  must  there* 
fore  be  affirmed,  with  costs.    It  is  so  nrderedL. 

BASKIN,  0.  J.,  and  BARTCH,  J.,  concur. 


NICUOLSON  et  al.  v.  MBTCALF. 
(SupresM  Court  of  Montana.   Not.  10.  190^ 

nw  TBIAIi-^raWI.T  DieCOTDBD  ■TIDlIf  CB— 

1.  An  affidavit  by  plaintiff  that  be  did  not  knovr 
of  co^in  evidence  at  the  time  of  trial,  anA 
could  not  have  discovered  it  by  reasonable  dtE- 
Igence,  Is  Insufflciuit  to  show  diligence'  reqnlretf 
by  Code  Civ.  Proc.  f  llTl,  providing  that  nem 
trial  may  be  granted  for  newly  discovered  evt> 
dence  which  conld  not,  with  reasonable  diligence;, 
have  been  produced  at  trial,  it  beine  necessary- 
to  allefs  apeetflcsliy  irtiat  sets  «f  M^aaot  were 
performed. 

GommlSBloners'  Opinltn.  Appeal  from  Dls^ 
trtet  Coort  SUvsr  Bov  Ommtr*  B.  W.  Hap- 
ne^,  Judge, 

Aetlon  by  D.  D.  Nicholson  and  another 
against  Oewfo  Hetealf,  aa  adrntolstrator  of 
the  estate  of  Peter  B.  Dnnn,  deceased.  Thw» 
was  Judgment  for  defendant,  and  from  us 
order  granting  a  motion  for  a  new  trial  b* 
appeals.  Reversed. 

B.  F.  Fleming  and  W.  B.  Voore,  for  ap- 
pelant  H.  D.  Kelly,  for  respondents. 

OLATBERG,  C.  0.  This  Is  an  appeal  br 
Metcalf  from  an  order  granting  a  new  trial- 
The  only  ground  of  the  motion  for  a  w-ir 
trial  was  newly  discovered  evidence.  The- 
only  affidavit  filed  showing  that  evidence- 
was  newly  discovered  Is  that  of  plalntlfffc. 
This  affidavit.  In  so  far  as  the  discovery  «t 
the  evidence  and  the  showing  of  dilig^iec 
In  that  regard  Is  concerned,  Is  as  foIIowiR. 
"That  subsequent  to  the  trial  of  said  causi^. 
to  wit,  on  the  12th  day  of  December,  A.  Hi 
1002,  I  have  discovered  evidence  which  wfl!; 
establish  the  fact  that  myself  and  my  eo- 
plalntiff  Id  said  action,"  etc.  Then  follow* 
a  statement  of  the  evidence  which  has  been, 
discovered.  The  affidavit  then  continues:: 
"I  did  not  know  of  the  existence  of  said  evfr 
dence  at  the  time  of  the  trial,  and  could  sot;, 
by  the  use  of  reasonable  diligence,  have  dis- 
covered  or  produced  the  same  upon  the  for- 
mer trial.  The  name  of  the  witness  by 
which  I  can  establish  the  facts  herein  set 
forth  is  H.  A.  Briggs,  now  residing  at  Get*- 
tervllle,  in  Silver  Bow  county,  Montana;  tlutit: 
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I  did  not  for  eighteen  years  prior  to  the  12th 
day  of  December,  A.  D.  1902,  know  the 
whereabouts  of  said  Brlggs."  The  affidavit 
of  Brlggs  also  appears  In  the  record,  sup- 
porting the  affidavit  of  plaintiffs  as  to  the 
facts  to  which  be  would  testify,  and  stating 
that  be  was  present  and  heard  the  conver- 
sation upon  which  plaintiffs'  cause  of  ac- 
tion was  based. 

The  statute  concerning  new  trials  provides 
as  follows:  "The  former  verdict  or  other 
decision  may  be  vacated  and  a  new  trial 
granted  on  the  application  ot  tbe  party  ag- 
grieved for  any  of  tbe  following  causes  ma- 
terially affecting  the  substantial  rights  of 
such  party:  *  *  *  (4)  Newly  discovered 
evidence  material  for  the  party  making  the 
application  which  he  could  not  wiUi  reason- 
able diligence  have  discovered  and  produced 
at  the  trial."  Section  U71,  Oode  Olv.  Proc. 
We  are  of  the  opinion  that  tbe  affidavit  does 
not  contain  a  soffldent  showing  of  diligence, 
as  contemplated  tibe  statute  to  warrant 
the  order  appealed  from.  Band  v.  Klpp,  2T 
Uont.  188,  69  Pac.  714;  Qregg  t.  Eommers, 
22  Mont.  611,  S7  Pac.  92;  CaruQiers  v.  Pem- 
berton.  1  Mont  111;  Butler  V.  Vassault,  40 
OaL  74;  Hendy  t.  Desmond,  02  Gal.  260; 
Bagnall  t.  Roacb,  76  Gal.  106.  18  Pac.  137; 
Barton  t.  Laws.  4  Oola  App.  212,  35  Pac. 
284;  State  t.  Power.  24  Wash.  84.  63  Pac. 
1112,  63  L.  B.  A.  902;  Bradley  v.  Norris,  67 
Ulnn.  48,  69  X.  W.  624;  1  SpeUlng  on  New 
Trial  &  Appeal.  H  30&-2ia  Under  these 
authorltleB  It  was  Incumbent  upon  plaintiffs 
to  sbow  that  they  had  been  guilty  of  no 
laches,  and  that  failure  to  produce  tbe  evi- 
dence on  the  trial  could  not  be  imputable  to 
lack  of  diligence  on  their  part  They  must 
make  strict  proof  of  diligence,  and  a  gen- 
eral averment  of  Ita  existence  is  insufficient 
Whether  reasonable  diligence  has  been  used 
is  a  question 'to  be  determined  by  tbe  court 
upon  tbO'  affidavits  presented,  and  there- 
fore these  affidavits  should  state  with  par- 
ticularity what  acts  were  performed.  They 
should  show  what  diligence  was  used,  bow 
the  new  evidence  was  discovered,  why  It 
was  not  discovered  before  the  trial,  and  such 
other  facfs  as  make  It  clear  that  tbe  fail- 
ure to  produce  the  evidence  was  not  their 
own  fault  or  because  of  want  of  diligence 
on  their  part  So  far  as  the  evidence  pre- 
sented In  this  case  Is  concerned,  the  first 
search  for  evidence  may  have  been  made 
after  the  cause  bad  been  tried.  If  Briggs 
was  present  at  the  conversation,  plaintiffs 
must  have  known  It  Perhaps  this  fact  es- 
caped their  memory  at  the  time  of  tbe  trial, 
but  mere  forgetfulness  Is  no  excuse.  Hendy 
V.  DesmoDd,  C2  Cel.  2G0.  The  mere  allega- 
tloD  that  for  18  years  plaintiffs  did  not  know 
tbe  whereabouts  of  Briggs  is  Insufficient.  If 
plaintiffs  knew  that  Briggs  could  testify  In 
their  behaif,  they  should  have  shown  that 
they  had  exhausted  the  methods  provided 
by  law  for  obtaining  the  attendance  of  wit- 
nesses. If  they  did  not  know  that  Briggs 


could  so  testify,  it  Is  Immaterial  that  they 
did  not  know  his  whereabouts.  While  it  is 
true  that  the  granting  or  refusing  of  a  mo- 
tion for  a  new  trial  Is  largely  in  the'  discre- 
tion of  the  trial  court  and  Its  action  will  not 
be  Interfered  with  on  appeal  unless  there  la 
abuse  of  such  discretion,  the  affidavits  belnx 
defective  in  tbe  showing  of  diligence,  we 
are  satisfied  that  tbe  court  below  had  no  an- 
tborlty  to  grant  the  order,  and  therefore 
abused  Its  discretion.  We  therefore  advise 
tbat  tbe  order  appealed  frtnu  be  reversed, 
and  the  cause  remanded. 

P00B1£AN  end  OALLAWAT,  CO.  con- 
cur. 

PBB  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  tbe  order  is  reversed, 
and  the  cause  remanded. 


STATE  ex  rel.  REAGAN  v.  HARRINGTON. 
Justice  of  tbe  Peace. 

(Supreme  Court  of  Montana.    Nov.  14,  1904.) 

BIBVICI  OF  JttOTICE'S  SUHHONB— WHO  MAT 
liAKK— BBTUaH. 

1.  Code  Glv.  Proc  1 16SS,  as  amended  by  Seas. 
Laws  1899,  p.  138,  providios  for  tbe  appoint- 
ment  of  a  ^iecial  constable  where  do  ctuwtable 
Is  elected  or  appointed  to  act  In  certain  cases, 
did  not  affect  section  1510,  authorixing  a  non- 
official  person  to  Berve  a  justice's  summons. 

2.  Under  Code  Civ.  Proc.  S  1910,  ^mviding 
that  a  Justice's  summons  shall  be  served  the 
same  as  a  summons  issued  bv  the  district  court, 
and  sections  635,  686,  providing  that  such  serv- 
ice shall  be  made  by  serving  a  copy  of  tbe  com- 
plaint with  the  summons,  tbe  service  of  a  jus- 
tice's summons  without  a  copy  of  the  complaint 
gived  no  jurisdiction  of  defendanL 

8.  Tbe  return  on  a  justice's  summons  is  pre- 
Bumec]  to  show  all  that  was  done  by  the  person 
making  the  servlcsu 

Appeal  from  IMstrict  Cotirt  Silver  Bow 
County;  Wm.  Clancy,  Judge. 

Writ  of  review  In  the  name  of  the  state,  on 
the  relation  of  Maurice  Reagan,  against  Tim- 
othy Harrington,  Justice  of  the  peace.  There 
was  Jndgm«it  for  relator,  and  defendant  ap- 
peals. Affirmed. 

Carl  3.  Smith,  for  appellant  Peter  Breea 
and  J.  J.  Lynch,  for  respondent 

HOLLOWAT,  J.  On  October  10,  1901.  an 
action  was  commenced  in  the  Justice  of  the 
peace  court  of  Silver  Bow  county  by  one 
O'Flynn  against  Maurice  Reagan  and  Joe 
Long  to  recover  the  sum  of  $70.90  and  costs. 
A  summons  was  Issued,  and  placed  in  the 
Imnds  of  one  F.  B.  PlUlng,  a  nouoffidal  per- 
son, for  service,  who  made  bis  return  there- 
upon by  affidavit  as  fallows:  "State  of  Moo- 
tana,  County  of  Silver  Bow— ss.  F.  B.  Pill- 
ing, being  first  duty  sworn,  deposes  and  says: 
That  he  Is  and  at  the  several  times  herein 
mentioned,  was  a  male  citizen  of  the  United 
States,  and  a  resident  of  the  county  of  Silver 
Bow.  state  of  Montana,  and  abore  the  age  of 
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twenty^e  yean,  and  not  a  party  at  the 
sboTe  entitled  action,  and  that  be  received 
tbe  BammonB  In  the  above  entitled  action  on 
the  10th  day  of  October,  1901,  and  i»eraonaIly 
served  the  tame  on  the  lOtb  day  of  October, 
1901,  by  deliverlngr  a  true  copy  thereof  to 
Maurice  Reagan  and  Joe  Long,  the  defend- 
ants above  named,  in  the  county  of  Silver 
Bow,  state  of  Montana.  F.  E.  PjlllDg"— dnly 
Terlfled.  This  Bommona  notified  the  defend- 
ants to  appear  on  October  17th,  at  9  a.  m. 
On  this  last-named  day  the  defendants  failed 
to  appear  at  the  time  mentioned  In  the  snm- 
nums,  and  at  the  expiration  of  one  hour 
thereafter  th^  default  was  entered,  plaintiff 
made  proof,  and  a  judgment  in  accordance 
■wtUi  the  prayer  of  the  complaint  was  en- 
tered. On  April  20.  1008,  the  defendant  Rea- 
gan Instttnted  certiorari  proceedings  In  the 
district  court  to  have  the  action  of  the  Jos- 
tlce  of  the  peace  court  reviewed.  Upon  tbe 
return  of  the  Justice  of  the  peace  the  district 
court  entered  Judgment  annulling  the  Judg- 
ment of  the  Justice's  court  From  that  Jndg^ 
ment  this  appeal  Is  prosecated. 

The  appellant  Is  placed  In  the  position  of 
b^g  compelled  to  show,  if  possible,  the  er- 
ror of  the  district  court  by  Bbowlng  that 
there  was  not  any  lack  or  excess  of  Jurls- 
dlctlon  In  the  justice  of  the  peace  court  in 
the  case  of  O'Flynn  v.  Reagan  and  I»ng. 
This  he  seeks  to  do  by  attempting  to  show 
that  the  service  of  the  summons  was  legally 
made,  for  the  only  attack  made  upcm  tbe  pro- 
ceedings In  the  Justice  court  was  upon  tbe 
service  of  the  summons.  Reqrondent  com- 
plains of  that  service  on  the  ground  that  it 
was  made  by  a  nonoffidal  person,  and  con- 
tends that  the  effect  of  section  1688  of  tbe 
Code  of  OlvU  Procedure,  as  amended  by  an 
act  of  the  Sixth  Legislative  Assembly,  ap- 
proved February  28, 1890  (Sesa  Laws  1899,  p. 
138),  Is  to  limit  or  supersede  the  terms  of 
section  1510  of  the  Code  of  Olvll  Procedure 
in  so  far  as  the  same  provides  that  a  sum- 
mons issued  from  a  Justice  of  tbe  peace  court 
may  be  served  by  any  male  resident  over  the 
age  of  21  years  not  a  party  to  the  suit  But 
the  act  of  February  28.  1899,  above,  Is  not 
susceptible  of  such  a  construction.  Section 
1510,  above,  does  not  authorize  a  nonofflclal 
person  to  do  more  than  serve  a  summons, 
while  section  1688,  above,  as  amended  by  the 
act  of  February  HtStb,  Is  Intended  to  provide 
for  a  special  constable  In  any  township 
where  a  constable  Is  not  elected  or  appointed, 
and  seeks  to  invest  such  special  constable 
with  authority  to  make  arrests  or  serve  writs 
of  attachment  or  execution.  There  Is  In  fact 
no  relation  whatever  between  tbe  provisions 
of  section  1510,  above,  and  section  1688  as 
amended.  They  seek  to  accomplish  wholly 
different  purposes.  So  far,  then,  as  the  per- 
son making  tbe  service  was  concerned,  no 
valid  objection  can  be  offered  to  the  pro- 
ceedings bad  in  the  Justice's  court 

Apparently  no  attack  was  made  upon  the 
manner  of  service,  but  every  presumption 


will  be  indulged  by  this  court  that  the  Judg^ 
ment  of  tbe  district  court  Is  correct,  and  the 
same  will  not  be  reversed  unless,  prejudicial 
error  Is  made  to  appear.  Therefore,  If  that 
Judgment  can  be  SDStaioed,  it  will  be.  Tbe 
return  on  the  summons,  quoted  above,  shows 
that  service  was  made  by  ddlverlng  to  the 
defendants  Reagan  and  Long  a  copy  of  such 
summons.  Is  this  a  snffldent  service  to  give 
the  Justice  of  the  peace  court  Jurisdiction  of 
the  defendants?  Sectltm  1610,  above,  pro* 
vides  that  a  summons  from  a  Justice  of  the 
peace  court  must  be  served  and  returned  as 
provided  in  title  6,  part  2,  of  the  Code  of 
Civil  Procedure.  That  portion  of  the  Code^ 
among  other  things,  provides  for  the  manner 
of  sorvtce  of  SDmrnoos  In  the  district  court 
Therefore  a  amnmons  from  a  Justice  of  tho 
peace  court  must  be  served  In  the  manner 
provided  by  law  for  tbe  service  of  a  sum- 
mons from  the  district  court  Sectloos  635 
and  630  of  the  Code  of  Civil  Procedure  pro- 
vide for  the  manner  of  service  of  a  summons 
from  tbe  district  court.  Section  635  provides 
that  a  copy  of  the  complaint  must  be  served 
with  the  summons,  unless  two  or  more  de- 
fendants are  residents  of  the  same  county, 
In  which  case  a  copy  of 'the  complaint  need 
only  be  served  npon  one  of  such  defendants. 
Section  410  of  the  California  Code  of  Civil 
Procedure  Is  tbe  same  in  terms  as  our  sec- 
tion 636,  above,  and  section  849  of  the  Cali- 
fornia Code  of  Civil  Procedure  Is  the  same 
in  effect  as  onr  section  1510,  above.  Con- 
struing these  sections,  the  Supreme  Court  of 
California,  In  Southon  P.  R.  R.  Co.  v.  Su- 
perior Court,  69  Gal.  471,  held  that  It  was 
absolutely  necessary  that  a  copy  of  the  com- 
plaint be  served  with  the  summons  In  order 
to  obtain  Jurisdiction  of  the  defendant,  la 
tbe  absence  of  a  voluntary  appearance.  The 
method  by  wlilcb  a  resident  defendant  shall 
be  notified  that  an  action  has  been  commen- 
ced against  him  to  the  end  that  Jurisdiction 
of  his  person  may  be  obtained  Is  a  matter 
subject  to  tbe  control  of  the  Legislature  (19 
Bncy.  P.  &  Pr.  614),  and  In  Sanford  v.  Ed- 
wards, 19  Mont  56,  47  Pac.  212,  61  Am.  St 
Rep.  482,  this  court  approved  the  doctrine 
that  such  statutory  provisions  are  manda- 
tory,  and  must  be  strictly  pursued,  and  that  a 
failure  to  observe  the  statutory  requirements 
in  any  material^  particular  will  prevent  the 
court  Issuing  the  summons  from  obtaining 
Jurisdiction  of  tbe  person  of  the  defendant 
The  return  on  tbe  summons  In  O'Flynn  v. 
Reagan  and  Long  is  presumed  to  show  all 
that  was  done  by  tbe  person  making  the 
service,  and  that  return  shows  that  a  copy 
of  tbe  complaint  was  not  served.  Upon  the 
authority  of  Sanford  v.  E^dwards  and  South- 
em  P.  R.  R.  Co.  V.  Superior  Court,  above,  we 
hold  that  the  Justice  of  the  ^ace  court  did 
not  acquire  Jurisdiction  of  the  persons  of 
Beagan  and  Long,  or  of  either  of  them,  and 
In  entering  their  default  and  rendering  Judg- 
ment against  them  the  Justice  of  the  peace 
court  exceeded  ite  Jurisdiction.   As  tbe  de- 
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MhmdaDts  were  nerer  legally  or  st  all  before 
-flhat  coort,  they  had  no  remedy  by  appeal, 
■wapd  tbe  remedy  by  widt  of  review  was  avafl- 
atde.  As  the  Jmstice  of  tbe  peace  court  had 
m»  Jurisdiction  to  enter  the  Judgment  In 
•onynn  t.  Beagan  and  Long,,  the  Judgment 
«r  tbe -district  court  In  annulling  and  setting 
iMt  aside  was  pcoper.  and  Is  affirmed. 
Affirmed. 

BRANTLT,  a       and  MILBUBN»  3^  OOO- 

«ur. 


aPTATB  ex  rel.  ATHBT  v.  HATS,  Secretary 
of  State. 

•CSupreine  Court  of  Montana.    Mot.  10,  1901.) 

.JRUecnoa»— BOUXHATIOIIS  — VASS  OOKTBimOll 
— POWBB  OF  COmilTIEE. 

1.  A  call  for  a  maBs  convention  of  electors 
latated  that  the  object  wcu>  to  organise  central 

«9omn)itteea  (vpoeed  to  eo^orate  rule,  and  to 
sive  tbe  Toters  of  the  state-an  opportunity  to 
■vote  for  men  free  from  corporate  control,  and 
41d  not  state  that  the  convention  was  to  assem- 
We  to  nomioate  candidates  for  any  office  what- 
«ver.  Held  not  a  call  of  the  electors  of  the  state 
to  asaerable  and  select  candidates  for  public  of- 
fice. 

2.  Under  Pol.  Code.  8  1810,  aothorisfng  noml- 
natioBs  of  candidates  for  pobllc  office  to  be  made 
by  coorentions  or  primary  meetings,  and  declar- 
ing a  convention  or  primary  meeting  to  be  an 
•oiganised  assemblage  of  electors  or  delegates 
veprnenting  a  political  party  or  principle,  a 
mass  convention  of  dectors  eoold  make  such 
jaomiimtioBS  only  where  it  was  called  for  that 
jturpose. 

8.  If  a  mass  convention  of  electors  could  not 
make  nominations' for  pnUlc  office  because  the 
-«all  of  the  oonventton  did  not  set  forth  snch 
purpose,  a  committee  appointed  by  such  conven- 
tion could  not  make  such  nominationa. 

4.  Pol.  Code.  S  1814,  dedares  that  no  certifi- 
cate of  oominatlon  shall  contain  the  name  of 
—re  than  one  candidate  for  each  office  to  be 
.'fined,  and  that  no  person  shall  Join  In  nominat- 
■Jng  more  than  one  person  for  each  office.  Held 
tbat,  when  the  same  committee  appointed  by  a 
MBasa  convention  nominated  two  ucheta  for  tbe 
several  offices,  both  tickets  were  void,  and  nei- 
.ther  could  app»r  on  the  official  ballot 

Original  proceeding  in  the  name  of  the 
astate,  on  the  relation  of  John  T.  Atbey. 
■Against  G«orge  M.  Haya,  Secretary  of  State, 
::for  an  Injunction.   Judgment  for  relator. 

H.  G.  Mclntlre.  H.  N.  Blake,  and  M.  S. 
'<runn,  for  relator.  Jas.  Donovan,  R.  B. 
:£mith,  A.  I.  Loeb,  and  J.  U.  Denny,  for  re* 
:spondent. 

HBNBT,  District  Judge.  This  is  an  orig- 
inal proceeding  in  this  court  Instituted  by 
>«lator,  to  restrain  the  Secretary  of  State 
•from  certifying  to  the  various  county  clerks 
-«f  this  state,  as  candidates  of  tbe  Anti- 
Trust  Democratic  Party  and  of  tbe  Anti- 
Trust  Republican  Party,  the  names  of  candi- 
dates for  [Residential  electors,  representa- 
■tive  In  Congress,  and  the  several  state  of- 
ficea.  Tbe  complaint  alleges,  among  other 
-<lUngs,  that  relator  is  a  cttlEen  of  tbe  United 
States  and  of  tbe  state  of  Montana,  an  elect- 
.or  tberc6f,  and  the  nominee  of  the  Repub- 


lican  Party  for  iderk  of  the  Supreme  Court; 
that  tbere  baa  been  filed  la  tbe  office  of  tbe 
Secretary  of  State  a  paper  purportUig  to  he 
a  certificate  of  nomination  by  a  commUtce 
of  the  Anti-^rust  Democratic  Party  for  presi- 
dential electors.  Tefpresmtattve  In  Oongresa, 
and  the  several  state  office^,  and  also  what 
purports  to  be  a  certificate  of  nomination  by 
a  committee  of  tbe  Anti-Trust  Republican 
Party  for  presidential  electors,  representa- 
tive In  Congress,  and  tbe  several  stnte  of- 
fices; that  snch  political  parties  had  no  exist- 
ence prior  to  the  7tb  day  of  December,  1908, 
:  and  had  no  power  or  authority  to  make  snch 
nominations;  and  relator  therefore  prays 
that  tbe  Secretary  of  State  be  restrained  and 
oijolned  from  certifying  to  the  several  coun- 
ty cleAa  the  names  of  tbe  candidates  pur- 
ported to  have  been  nominated  and  selected 
by  said  committees.  The  answer  sets  forth 
the  fact  that  pursuant  to  a  call  heretofore 
Issned,  a  mass  convention,  composed  of  elect- 
ors of  the  states  to  the  number  of  alwat  650. 
rei^esenting  all  the  counties  of  the  state, 
with  one  or  two  exceptions,  ass^bled  in  the 
city  of  Helena  on  tbe  7th  day  of  December. 
1003.  So  Tar  as  tbe  purposes  of  this  mass 
meeting  are  disclosed  by  the  call  mider  which 
it  assembled,  tliey  are:  "To  take  steps  to 
organize  one  or  more  state  central  commit- 
tees opposed  to  corporate  rule,  and  that  will 
give  to  tbe  Totera  of  tills  state  an  opportu- 
nity to  vote  for  men  free  from  corporate 
control  and  dictation  at  our  next  state  elec- 
tion." After  tbe  organisation  of  tbe  conren- 
tion  and  the  promulgation  of  a  platform  of 
principles,  an  cxecutire  committee  of  five 
was  selected,  whose  power  and  authority  is 
stated  In  the  following  resolution  passed  by 
said  conTCtttlon:  "Be  it  resolved,  that  the 
executive  committee  be  given  full  plenary 
powers  to  act  for  and  on  behalf  of  this 
convention  to  nominate  candidates  for  state 
offices  at  the  next  general  election,  in  the 
names  Anti-Trust  Democratic  Party  and 
Anti-Trust  Republican  Party,  to  fill  vacan- 
cies which  might  occur  on  tbe  ticket  of  said 
parties,  and  to  do  everything  that  may  be- 
come necessary  to  a  proper  fnrtherance  of 
tbe  cause."  After  the  adjournment  alne  die 
of  the  meeting,  the  executive  committee  pub- 
lished two  calls,  one  for  each  of  the  two  said 
political  parties,  calling  a  convention  for 
each  to  nominate  candidates.  Subsequently 
tbe  committee  revoked  these  calls.  There- 
after, pursuant  to  the  above  resolution,  said 
committee  did  cause  to  be  filed  in  the  office 
of  the  Secretary  of  State  certificates  of  nomi- 
nation as  heretofore  stated,  each  of  which 
said  certificates  recites  tbe  fact  that  all  of 
the  members  of  said  committee  being  present, 
the  same  were  made  by  and  through  its 
chairman  and  secretary.  The  certificates  dif- 
fer only  m  tbe  names  of  the  candidates  for 
presidential  electors  and  representative  in 
Congress,  tbe  chairman  and  secretary,  and 
the  dates  upon  which  said  certlfleatas  pur- 
port to  bare  been  made.  The  case  was  «tUN 
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mitted  Dpon  mlfttM'i  motion  for  judgment  on 
the  pleadlasa. 

Tbe  ,flnit  qneatton  that  confronts  w  in  tlio 
detetminatlou  of  tbls  mae  la  wbetlier  a  new 
political  party  was  owinlaed  on  tbe  7th  day 
of  December,  10(^  and.  If  so^  did  It  then 
bare  the  power  or  Bothority  to  nominate  can- 
didates for  die  Tarions  offices  to  be  Toted  Cor 
on  the  8th  day  of  .November  nextT 

The  call  mider  which  the  mass  conrentlon 
aasembled  does  not  vpedfleally  state  that  It 
la  ftv  the  pnrpoflo  of  osganlxlag  a  now  po- 
Utlcal  party  or  parttei.  bat  this  might  be  In- 
ferred from  the  statement  therein  as  to  the 
purpose  of  the  mestlns.  Hie  call,  howerttr* 
does  not  state  that  the  omTention  Is  to  as- 
semble  for  the  pmipoee  of  wmtDatlnc  candt 
dates  for  any  offices  whateTw.  nnquestlon- 
aUy,  electors  trosa  the  sereral  coimttes  of 
the  state  conld  assemble  at  a  xlven  TjiAca 
and  ocganlae  a  new  political  party:  but,  In 
order  to  hare  the  ticket  tbns  nomlnsted  print- 
ed at  public  txpam  vpem  the  official  ballot, 
certain  formalities  and  requirements  are  neo- 
esssiy  to  entitle  the  ticket  to  legal  recogni- 
tion, in  the  first  placet,  to  make  party  nomi- 
nations, there  must  be  a  aobstentlal  repre- 
sentation of  the  people  of  the  party.  Thvy 
muMt,  first,  have  been  Informed  of  the  pnr^ 
poses  for  wbicb  the  meeting  was  called;  and, 
second,  must  haTo  been  giVen  an  opportunity 
-to  participate  In  each  a  meeting,  or  it  Is  not 
such  a  reitreaentatlTe  body  as  the  law  re- 
quires. State  ex  rel.  Woody  v.  Botwitt,  18 
Uont  SOS,  46  Fac  870;  SUte  ex  rel.  Bussell 
T.  Tooker,  18  Mont  5S0.  48  Pac.  S80;  34  L. 
B.  A.  810;  State  ex  rel.  Metcalf  t.  Johna<m» 
IS  Mont  54S.  46  Pac.  533,  34  t.  R  A.  818; 
State  ex  reL  Scharulkow  t.  Hogan,  24  Mont. 
388,  82  Pac.  583;  State  ex  rel.  Hatch  t. 
Smart,  24  Moat  418,  02  Fac.  591. 

Section  1310  of  the  FoUtlcal  Code  Is  as 
follows:  "Any  convention  or  primary  meet- 
ing h^  for  the  purpose  of  making  nomina- 
tions to  public  office,  or  the  number  of  tiiect- 
ora  required  in  this  chapter,  may  nominate 
candidates  for  public  office  to  be  filled  by 
electbm  in  the  states  and  a  conrentlon  or 
primary  meeting  within  the  meaning  of  this 
chapter  Is  an  organised  assemblage  cif  elect- 
ors or  delegates  representiiig  a  political  par^ 
ty  or  principle."  This  convention  waa  not 
cmnposed  of  electors  or  delegates  of  a  po- 
litical patty,  bi^t  electors  advocatiag  a  prin- 
ciple, and  assembled,  we  presume^  for  the 
purpose  of  wganlzlng  a  party.  Until  there 
was  an  organIaatl<m  and  an  authorttatlTe 
declaration  of  the  principles  of  the  assem- 
blage, it  conid  have  no  existence  as  a  po- 
litical party,  and  consequently  could  not 
make  party  nominations.  If  It  was  a  mass 
conrentiott  of  electors  of  the  state,  assembled 
for  the  purpose  of  nominating  candidates  for 
(MDce,  it  could  hare  done  so,  provided  it  was 
called  togatber  for  that  purpose,  and  was  a 
representative  body  of  the  electora  of  the 
state  «dvocati|ig  or  i^tresanting  a  prlnd* 
pie. 


Weiring  tiie  qnestlon  as  to  wbetiier  the 
mass  conrention  held  In  Helena  on  the  7th 
day  of  December,  1908,  was  a  representattre 
body  of  the  electors  of  the  stdte,  and  there- 
fwe  entitied  to  le«al  recognition,  we  are 
imaUe  to  construe  the  language  of  tite  call 
for  the  mass  convention  into  an  Uivitation 
to  the  electws  of  the  state  to  assemble  and 
nominate  candidates  for  public  office.  The 
action  of  the  executive  committee  In  call- 
ing nominating  conventions  dearly  indicates 
that  the  committee  at  that  time  placed  no 
such  constmction  tm  the  purposes  of  the 
conroitiou,  or  the  authority  of  the  committee 
to  make  nominattons.  If  the  conrentlon 
could  not  make  nominations,  it  certainly 
could  not  delegate  to  a  conmiittee  authority 
it  did  not  poasesB. 

Aside  from  this,  time  is  an  insuperable  ob- 
jection to  the  validity  of  the  certiflcates. 
OSiis  convoition,  tbxongh  Its  executive  com- 
mittee, assumes  an  anomalous  position.  It 
performed  the  marvelous  feat  of  nominating 
two  tickets,  composed  of  different  perscms, 
as  candidates  for  the  same  offices.  By  what 
piece  of  legerdonain  the  membeis  ot  the 
convmtlon  expected  to  deet  botii  tickets, 
we  sre  unable  to  surmise.  Such  a  proceed- 
ing is  not  only  wrong,  but  Illegal,  and  is 
within  the  Inhibition  of  the  provisions  of 
section  1314  of  the  Ptditical  Code,  which  la 
as  follows:  **No  certificate  of  nomination 
must  contain  the  name  of  more  than  one  can- 
didate for  each  office  to  be  filled.  No  person 
must  Join  In  nominating  more  than  one  per- 
son for  each  office  to  be  ffiled,  and  no  person 
must  acc^  a  nomination  to  more  than  one 
office."  This  committee  has  assumed  the  au- 
thority to  nominate  different  persons  for 
presidential  electors  and  representative  in 
Obngress.  This  could  not  have  been  done  by 
the  etmventfon,  nw  cut  It  be  done  1^  the 
executive  oommltteOf  and  the  names  of  such 
nominees  are  therefore  not  entitied  to  placea 
on  the  official  ballot 

For  the  foregoing  reasons,  we  are  of  oi^- 
lon  tiiat  the  facts  stated  in  defendant'a  an- 
swer constltnte  no  defense,  and  relator's  mo- 
tion for  judgmoit  on  the  pleadings  Is  sus- 
tained. 

Heretofore  the  decision  of  this  court  was 
announced,  and  an  Injunetloa  as  prayed  for 
by  r^tor  Issnod. 

MILBDBN  and  HOLLOWAT,  JJ.,  concur. 


8TATB  ex  rel.  RTLET  v.  WESTON,  Goimtr 
Clerk  and  Recorder. 

(Supreni«  Court  of  Montana.  Nov.  2, 1804J 

APFUaANCB— PBBUJLTUBE  ACTION— WAIVM  OF 
OBJECTION— ELECnonS-^iaHT  TO 
PLACK  ON  OPVICIAL  BALLOT. 

1.  An  objection  ttiat  the  proeeediog  Is 
tarely  brought  is  waived  by  coansel  of  respond- 
ent appearlDg  and  asiciag  that  the  rights  of  the 
parties  be  adjudicated. 

2.  Where  there  were  contendlnv  tactions  of 
tlM  DenracraUc  Party  in  a  ewtala  coanty,  and 
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the  atate  conventioii  admitted  the  delegates  of 
both  factions  Into  the  conreatlon,  and  gave  to 
each  delegation  the  right  to  cast  ooe-half  the  rote 
of  luch  cotmty,  but  no  nominations  had  been 
made  at  the  time  the  atate  convention  was  held 
by  either  of  such  conntr  factions,  the  state  con- 
vention, while  it  had  the  power  to  admit  both 
contesting  delegations,  conld  not  lawfully  decide 
in  advance  that  the  nominees  at  Bul>8equent  con- 
ventions of  either  faction  should  be  considered 
the  regular  nominees  of  the  Democratic  Party 
of  snch  county,  and  entitled  to  have  their  names 
on  the  official  ballot  as  "Democratic" 

3.  Sess.  Laws  1901,  amending  the  election  law 
to  the  extent  of  removing  the  circle  from  the 
head  of  each  ti(±et,  thereby  preventing  a  voter 
from  voting  a  straight  ticket  oy  marking  in  the 
circle,  in  no  wise  amends  the  rule  that  only  one 
ticket  shall  appear  on  a  ballot  under  a  particu- 
lar party  designation. 

4.  The  county  committee  of  a  political  party, 
duly  called  a  convention  at  a  certain  time  and 
place.  The  convention  regularly  organized,  and 

S laced  in  nomination  candidates.  A  contesting 
legation  claimed  that  they  were  excluded  from 
participation  In  the  convention,  and  thereupon 
nominated  certain  other  nominees,  which  they 
dahned  wm  entitled  to  the  party  designation 
on  the  offi<Hal  ballot  The  eonnty  convention 
was  regularly  called  to  order,  and  opportunity 
civen  to  contestants  to  present  their  credentials. 
The  contesting  delegates  made  no  attempt -to  be 
admitted  by  presenting  their  credentials,  bat 
proceeded  to  organize  another  convention.  Held, 
that  the  nominees  of  the  independent  convention 
were  not  entitled  to  have  their  names  placed  on 
the  official  ballot  instead  of  the  nominees  of  the 
regular  convention. 

Original  proceedinga  In  the  name  of  the 
state  on  the  relation  of  James  M.  BUey  for 
mandamus  against  John  Weston^  countr 
cleric  Judgment  for  relator. 

Fetltlo&  for  writ  of  maadamne.  At  the 
comity  convention  of  the  Democratic  Party 
of  Silver  Bow  coimty,  held  In  Butte  on  the 
28tli  and  2&th  days  of  September.  A.  D.  1902, 
a  Democratic  county  central  committee  was 
chosen,  to  which  the  organization  and  man- 
agement of  the  Democratic  Party  were  In- 
trusted by  ttie  said  convention,  in  accordance 
with  the  custom  and  practice  of  political 
parties.  On  the  17th  day  of  August  1904, 
the  said  county  cwtral  committee  met  and 
Issued  a  call  to  the  Donocratlc  electors  of 
Silver  Bow  e<»mty,  Mont,  for  a  primary 
dectlon  to  be  held  In  the  different  precincts 
In  said  connty  for  the  purpose  of  selecting 
delegates  to  assemble  In  county  convention 
on  the  12th  day  of  September,  U04,  for  the 
purpoaes  of  electing  delegates  to  the  state 
convention  ot  the  Democratic  Party,  which 
was  to  be  held  In  the  city  of  Helena,  Mont, 
on  the  14th  day  oC  September,  1904,  and  of 
nominating  a  Democratic  Utiket  for  Sliver 
Bow  county,  composed  of  Democratic  can- 
didates for  the  various  county  and  town- 
ship offices,  to  be  voted  for  by  tbe  said  elects 
era  at  the  ensuing  general  election  on  the  Stb 
day  of  yovember,  1904.  In  pursuance  of 
said  call  the  Democratic  electors  of  Silver 
Bow  county  lawfully  assembled  at  primary 
meetings  and  elected  delegates  from  each  of 
the  respective  precincts  of  the  said  county 
to  the  Democratic  county  convention  to  be 
held  on  tbe  12th  day  of  S^tember,  1904, 


On  the  12th  day  of  S^tomber.  1904,  pursu- 
ant to  the  call  of  the  DemoCTatle  eonnty  cen- 
tral committee,  tlye  persons  selected  as  del- 
egates to  the  said  conventloa  assembled  In 
the  Auditorium  of  the  dly  of  Butte  for  the 
purpose  of  holding  a  Democratic  connty  con- 
vention and  carrying  out  the  objects  for 
which  tbe  c<mventlon  bad  been  called,  as 
specified  in  tbe  afinesald  call  of  the  com- 
mlttea 

It  appears  that  tbe  said  Dsmociatlc  con- 
'ventlon  of  SUrer  Bow  eonnty  was  called  to 
convene  at  12  o'clock  noon  of  0ie  12tb  day 
of  September,  and  that  before  the  hour  of 
convening  arrived  tbe  Auditorium  was  filled 
with  8  crowd  of  persons  composed  ot  some 
of  those  who  afterwards  ant  In  tbe  Wals- 
worth  omventlon,  some  who  sat  In  the 
Walker  conTentton,  and  many  qiectators: 
tbat  In  tbe  crowd  so  assembled  in  Oe  Audi- 
torium there  mn  many  persons  claiming  to 
be  delegates  and  alternate  ddegates  frmn 
various  precincts  in  Silver  Bow  county;  that 
from  some  of  these  precincts  there  were  two 
conflicting  sete  of  delegates  and  alternates, 
each  claiming  tbe  right  to  sit  in  the  said 
Democratic  conrentUm;  that  the  county  cen- 
tral committee  had  engaged  the  Aoditorlum 
from  the  dty  of  Butte  for  holding  tbe  said 
convention,  and  such  committee,  desiring  the 
use  of  the  Auditorium  In  whidi  to  hold  an 
executlTe  session  of  tbe  committee  prior  to 
the  opening  of  tbe  oonventltni,  asked  all  pres- 
ent to  leave  the  room,  and,  this  request  be- 
ing ignored,  tbe  central  committee  made  a 
demand  upon  the  Honorable  Patrick  Mnl- 
llns,  mayor  of  the  dty  of  Butte,  that  the 
hall  be  cleared,  and  that  the  committee  t>e 
put  in  possession  of  the  same;  that  there- 
upon the  mayor,  assisted  by  a  body  of  po- 
lice, cleared  the  AudltiHlum  of  9il  iwrsons 
except  the  connty  central  committee,  and 
put  snch  committee  tn  possesion;  that  In 
clearing  the  hall  no  distinction  whatever  was 
made  between  Uiose  who  afterwards  sat  In 
the  Walsworth .  convention  and  those  who 
sat  In  the  Walker  convention,  but  all  alike 
were  excluded,  together  with  the  spectators; 
tbat  thereupon  a  portion  of  the  persons 
claiming  to  be  delegates  and  alternate  del- 
egates from  certain  predncte  of  Silver  Bow 
county  departed  from  the  Auditorium,  went 
to  tbe  courthouse,  and  then  to  the  Family 
Theater  in  the  city  of  Butt%  and  proceeded 
to  organize  and  assemble  In  convention;  that 
these  persons  made  no  further  effort  to  gain 
admission  to  tbe  convention  called  to  assem- 
ble at  the  Auditorium  by  presentetion  of 
credentials  from  their  respective  predncte 
or  otherwise;  that  tbe  connty  central  ccHn- 
mlttee  caused  tbe  AudUorlnm  to  be  qpened 
for  the  admission  of  all  those  persons  claim- 
ing to  be  delegates  and  alternate  delegates 
from  the  various  precincts  of  Silver  Bow 
county,  and  proceeded  tp  effect  a  temporary 
organization  of  the  Democratic  county  con- 
vention upon  a  temporary  r^iU  call  compiled 
by  the  county  central  conmilttee  Orom  tbe 
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returns  of  the  primary  electlona  held  in  the 
varioo8  preclnctB  of  Silver  Bow  county;  that 
In  the  resular  course  of  procedure  the  said 
county  conventloQ  was  permanently  organ- 
ized, and  delegates  and  alternate  delegates 
elected  to  the  state  couTention  to  be  held  on 
the  14th  day  of  September,  1904.  This  con- 
vention  will  be  designated  as  the  "Wals- 
worth  Convention,"  from  the  name  of  Its 
chairman.  The  [>er8ons  who  met  at  the 
Family  Theater,  claiming  to  be  delegates 
and  alternate  delegates  from  certain  of  the 
precincts  of  Silver  Bow  county,  organized 
•  as  a  convention,  and  also  selected  delates 
to  the  Democratic  state  conventltm  to  be 
held  at  Helena,  as  aforesaid.  This  conyen- 
tlon  vrlll  be  designated  as  tbe  "Walker  Con- 
vention," from  the  name  of  its  chairman. 
After  the  Walsworth  convratlon  had  select- 
ed Its  delegation  to  tbe  state  convention,  It 
was  regularly  adjourned  to  reconvene  on  tbe 
28th  day  of  September,  1904,  at  noon,  in  the 
Auditorltmi  in  the  city  of  Butte.  In  pnr- 
anance  of  said  adjournment  It  regularly  as- 
sembled at  that  time  and  place.  Thereupon 
tbe  said  convention  nominated  Democratic 
candidates  tor  tbe  following  named  offices, 
to  wit:  Twelve  members  of  tbe  House  of 
Representatives  of  tbe  l^islative  assembly 
of  tak  state  of  Montana,  two  candidates  for- 
distrlct  Judge  of  the  Second  Judicial  District 
of  the  state  of  Montana,  one  sheriff,  one 
connty  treasurer,  one  county  attorney,  one 
county  clerk  and  recorder,  one  conaty  au- 
ditor, one  county  assesses,  one  county  super- 
intendent of  Bctiools  for  Silver  Bow  conn- 
ty. Moot,  and  various  other  county  and 
township  offices,  to  be  voted  for  at  the  en- 
BtiiDg  general  election.  After  tbe  selection 
of  its  delegates  to  the  Democratic  state  con- 
vention, the  Walker  convention  adjourned 
to  meet  again  at  the  Faodly  Theater  In  the 
city  of  Butte  on  the  24th  day  of  September, 
1904,  and  nominated  candidates  for  the  same 
offices  as  those  for  which  nominations  were 
made  by  tbe  Walsworth  convention.  Both 
the  Walsworth  and  tiie  Walker  delegates 
songht  admission  to  the  Democratic  state 
convention  held  ^t  Helena  on  S^tember 
I4tb,  and  by  tbe  action  of  the  said  conven- 
tion each  of  the  said  delegations  was  admit- 
ted to  the  said  convention,  and  empowered 
to  cast  one-half  tbe  vote  to  which  Sllvo' 
Bow  connty  was  entitled.  It  further  ap- 
pears that  tbe  state  convention  took  no  fur^ 
ther  action  toward  determining  which  of  the 
contesting  delegations  was  entitled  to  r^ 
reeent  Silver  Bow  county  in  tbe  said  con- 
vention. It  appears  that  one  James  M.  Riley 
was  nominated  by  the  Walsworth  conven- 
tion as  the  Demoaatic  candidate  for  the 
office  of  sheriff  of  Silver  Bow  connty,  and 
that  after  tbe  nominations  were  made  tbe 
said  convention  adjourned  and  subsequent- 
ly, to  wit,  on  the  SOtb  day  of  September, 
19044  W.  W.  Walsworth,  the  chairman  and 
presiding  officer  of  said  convention,  and  Har^ 
rj  Aylesblr^  secretary  thereof,  dnly  pre- 


pared a  certificate  of  nomination,  and  caus- 
ed it  to  be  presented  to  the  respondent, 
John  Wwton,  clerk  and  recorder  of  the 
county  of  Silver  Bow,  Mont.,  to  be  filed  in 
the  office  of  tbe  county  clerk  and  recorder 
of  said  county  as  the  certificate  of  nomina- 
tion of  tbe  Democratic  Party  of  the  county 
of  Silver  Bow,  in  order  that  the  names  of 
the  persons  appearing  in  said  certificate  as 
candidates  might  be  lawfully  and  regularly 
placed  upon  the  official  ballot  by  said  re- 
spondent in  the  column  thereon  headed 
"Democratic";  that  the  respondent  declined 
to  file  the  said  certificate,  and  stated  that  he 
would  not  file  the  said  certificate,  and  would 
not  place  tbe  names  of  the  persons  appearing 
thereon  as  candidates  for  the  various  coun- 
ty offices  upon  tbe  official  ballot  as  sncb 
candidates  in  tbe  column  headed  "Democrat- 
ic." It  appears  that  the  relator  and  all 
other  candidates  named  both  by  the  Wals- 
worth and  by  the  Walker  convention  are 
possessed  of  the  necessary  legal  qualifica- 
tions for  holding  the  offices  for  wtilcb  they 
are  respectively  nominated.  The  relator,  on 
behalf  of  himself  and  tbe  other  nominees  of 
tbe  Walsworth  convention,  prays  that  a  writ 
of  this  court  issue  requiring  the  respondent 
to  file  the  said  nomination  and  to  place  the 
names  of  the  said  candidates  upon  the  offi- 
cial ballot  In  tbe  column  thereon  marked 
"Democratic."  The  nominees  of  the  Walker 
convention,  appearing  in  open  court,  ask  that 
the  respondent  be  required  also  to  place  the 
names  of  the  nominees  of  the  Walker  con- 
vention upon  the  official  ballot  In  the  column 
thereon  mailed  "Democratic." 

W.  M.  Blckford,  Geo.  F.  Shelton,  and  C. 
F.  Eelley,  for  relator.  Jno.  J.  McHalton,  I. 
Q.  Denny,  and  J.  B.  Healy,  for  respondent. 

GHBADIiB,  Special  Judge  (after  stating 
tbe  facts).  At  the  hearing  of  this  cause 
counsel  for  the  respondent  first  objected  to 
the  admission  of  any  testimony,  upon  the 
ground  that  tbe  proceeding  was  prematurely 
brought.  Tbls  objection  was  overruled  by 
the  court  pro  forma,  and  the  taking  of  testi- 
mony proceeded.  Subsequently,  and  before 
tbe  final  ruling  of  the  court  upon  the  objec- 
tion, counsel  for  tbe  nominees  of  the  so-called 
"Walker  ticket"  appeared  In  open  court,  and 
asked  that  their  clients,  the  said  nominees, 
be  permitted  to  appear  in  tbls  proceeding, 
and  that  their  rights  be  adjudicated.  This 
request  was  granted  by  the  court,  all  parties 
consenting,  whereupon  the  said  nominees  ap- 
peared by  their  counsel,  and  participated  In 
tbe  examination  of  the  witnesses  of  relator, 
and  introduced  witnesses  to  testify  on  tbelr 
own  behalf.  This  action  of  the  so-called 
"Walker  nominees"  is  held  by  the  court  to  be. 
In  effect,  a  waiver  of  the  objection  that  this 
proceeding  Is  prematurely  brought,  and  a 
mllng  upon  the  said  objectloa  is  therefore  re- 
served by  the  court. 

There  is  no  material  contradiction  In  the 
testimony.   The  pleadings  of  the  respective 
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ponies,  the  adinilBsions  of  respectlTe  coimael, 
and  the  evidence  leare  stibetanttally  bat  one 
question  to  be  decided  this  court  to  wlt: 
Was  the  so-called  "Walaworth  convention" 
or  was  tbe  so-called  **Walker  convention"  the 
regular  convention  of  the  I>emocratlc  Par^ 
■ot  Sllrar  Bow  county,  duty  oi^^anlzed  and  le- 
gally empowered  to  nominate  candidates  for 
Buch  offices  as  It  was  within  the  powers  of 
that  coDTentlon  to  make  nnder  the  r^ular 
Democratic  Party  designation?  It  is  the  con- 
tention of  the  relator  that  the  Walswortb 
convention  was  the  regular  party  convention 
of  tbe  Democratic  Party,  and  that  its  nom- 
inees should  be  placed  upon  the  official  bal- 
lot In  tbe  column  thereon  designated  "Dem- 
ocratic," and  that  the  nominees  of  tbe  Walk- 
er convention  should  be  entirely  azeluded 
therefrom.  It  Is  the  contentitMi  of  counsel 
for  the  Walker  nominees  that  both  tickets 
should  be  placed  upon  tiie  official  ballot  In 
separate  columns,  each  of  whidi  should 
be  entitled  "Democratic."  The  respondent, 
Weston,  took  the  position  that  he  did  not 
know  which  certificate  he  should  receive,  or 
the  names  of  which  nominees  he  should  place 
upon  the  official  ballot,  and  therefore  de- 
clined to  take  any  action  in  the  matter  until 
directed  by  tbls  court  It  is  urged  by  coun- 
sel for  the  Walker  nominees  that,  Inaamncb 
as  the  state  convention  admitted  the  dele- 
gates both  of  the  Walswortb  and  of  the 
Walker  convention  to  seats  in  tbe  state  con- 
vention, and  gave  to  each  delegation  the  right 
to  cast  one-balf  the  vote  of  Silver  Bow 
county  In  the  state  convention,  tbe  action  of 
the  state  convention  was  a  recognition  of 
both  factions,  and  entitles  each  convention  to 
be  considered  as  a  regular  Democratic  con- 
vention of  the  party  In  Silver  Bow  county, 
and  that  because  of  tbls  recognition  and  the 
implied  regularity  of  Imth  conventions  the 
nominees  of  each  convention  are  ^titled  to 
be  placed  upon  the  ticket.  The  state  con- 
vention had  the  power  for  its  own  purposes 
to  recognize  either  or  both  of  the  contend- 
ing factions.  No  nominations  bad  been  made 
by  either  the  Walswortb  or  by  the  Walker 
convention  at  the  time  that  the  state  con- 
vention was  held,  and  consequently  there 
were  no  Individual  rights  of  nominees  for 
the  offices  tor  which  nominations  mi|^t  be 
made  by  a  county  convention  to  be  affected 
by  the  action  of  the  state  convention.  If 
the  state  convention  had  held  that  either 
the  Walswortb  or  the  Walker  delates  were 
solely  entitled  to  represent  the  Democratic 
Party  of  Silver  Bow  county  In  the  state  eon- 
rentiou,  tile  question  presented  to  this  court 
wonid  be  a  different  one.  However,  while 
the  state  conveutfon  had  the  power  to  admit 
•both  the  contesting  delegations  to  seate  In 
its  body  and  to  a  participation  in  Its  proceed- 
ings. It  could  not  lawfully  decide  in  advance, 
or  at  all,  that  the  nominees  of  each  of  the 
so-called  conventions  should  be  considered 
the  regular  nominees  of  the  Democratic  Par- 
ty of  Sllrer  Bow  oomity.  Qnd  entitled  to  tmre 


their  names  placed  upon  the  official  ballot 
in  columns  designated  as  "Democratic."  This 
court  has  heretofore  h^  in  State  ex  reL 
Kennedy  v.  Martin,  24  Mout  408,  62  Pac. 
588,  that  only  one  titftet  shall  appear  upon  a 
ballot  under  a  perticnlar  party  designation. 
This  cose  was  decided  October  22,  1900.  The 
Session  Laws  of  IBOl  amend  the  law  as  It 
existed  at  the  time  of  the  above  dedsion  only 
to  the  extent  of  r^ovlng  the  circle  from  tbe 
head  of  each  ticket,  thereby  preventing  a 
voter  from  voting  his  stra^ht  ticket  by 
marking  in  the  circle^  Tbe  court  is  of  tbe 
oplulon  tliat  this  amendment  in  no  wise 
changes  th^  rale  anaounced  in  the  Martin 
Case,  above.  It  foIlo>ws  that  tbOTe  can  be 
but  one  Democratic  ticket  printed  vptm  the 
official  balhit 

Thus  there  remains  but  one  question  for 
determination  by  this  court:  Was  the  ticket 
nominated  by  the  so-called  Walswortb  con- 
vention nominated  by  a  convention  duly 
constituted  and  organized  undn*  tbe  regular- 
ly constituted  authority  or  party  organisa- 
tion of  the  Democratic  Party  of  Silver  Bow 
county?  There  Is  no  question  but  that  the 
Democratic  county  central  committee  of  Sil- 
ver Bow  county  -had  the  authority  to  issue 
a  call  for  primary  elections  of  delegates  to 
a  county  convention.  It  Is  undisputed  that 
this  convention  assembled  at  the  time  and 
place  deetgnated  in  tbe  call  of  the  central 
committee,  that  it  proceeded  regularly  to  or- 
ganize, and  that  uptm  such  organization  be- 
ing completed  it  placed  in  nomination  tbe 
candidates  composing  the  eo^lled  Wals- 
wortb ticket  Tbe  sole  claim  of  the  so^alled 
Walker  nominees  is  that  delegates  alleged  to 
have  been  chosen  from  certain  precincts  In 
Silver  Bow  county  were  exduded  from  par- 
ticipation In  the  convention.  Tbe  evidence 
clearly  show«,  however,  that  after  tbe  Au- 
ditorium, which  was  a  place  owned  and  con- 
trolled by  the  city,  was  cleared  by  tbe  mayor 
of  Butte  at  tbe  request  of  tbe  central  cmu- 
mlttee  through  Ms  chairman,  the  convention 
was  regularly  called  to  order,  and  ttiat  there 
was  opportunity  for  all  claiming  to  be  dele- 
gates to  present  their  credentials  to  the  r^n- 
larly  appointed  committee  of  tbe  convwtioo. 
By  the  admissions  of  counsel  tor  the  Walker 
nominees,  the  contesting  detegates  made  no 
attempt  to  be  admitted  into  tbe  convoition 
by  presenting  their  credentials  to  the  proper 
committee  or  otherwise,  but  Immediately  up- 
on the  clearing  of  the  Auditorium  proceeded 
to  the  courthouse,  and  th^  to  the  F^ily 
Theater,  In  tbe  city  of  Butte,  and  tiiere  pro- 
ceeded to  organize  another  convention.  Un- 
der these  clrcumstaneeB  it  appears  clearly  to 
the  court  that  tiie  so-called  Walswortb  con- 
vention wns  In  fact  the  regularly  constituted 
and  organized  convention  of  the  Democratic 
Party  of  Silver  Bow  county,  and  duly  -em- 
powered to  nominate  candidates  for  the  offi- 
ces for  which  it  made  nominations,  and  ttaat 
tbe  so^alled  Walker  convention  was  in  no 
■awse  entitled  to  be  oonsidered  as  a  regular 
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and  lesil  csooventlon  of  flie  Democratic  Par^ 
ty. 

For  these  reasona  the  peremptory  writ  of 
mandaQiQB  was  ordered  to  tte  lasued  on  tbe 
18th  day  of  October.  1004. 

Writ  iBBoed. 

KXLBUBN  and  HOLLOWAT.  JX.  oooair. 


SHELDON  T.  FOWBLIi. 
(SnpnBM  Oonrt     Montana.  Oct.  27, 1004.) 

SKBBS-^AILUBB  TO  BSCOBD — BITBSCQnEirT  PUB< 
CHASEB — aOOD  FATTU— BITBDBN  OF  PBOOV— 

BviDxnci— APFnaii  vaoK  JuoQuxnr. 

1.  Parmrat  of  taxes  by  the  (lantee  In  an  nn- 
recorded  deed  !■  not  notice  to  a  mbseqnent  pur^ 
i^haeer. 

2.  The  burden  is  oo  the  grantee  in  aa  onre- 
corded  deed  to  show  that  a  eubeequent  puidiaett 
had  notice, 

S.  After  conveyance  to  plaintiff  by  a  deed 
which  was  not  recorded,  the  grantor  applied  to 
defendaDt  for  a  loan  on  the  land,  etatincthat  it 
^as  fenced,  and  a  part  of  it  plowed.  Defend- 
ant examined  the  title,  and  went  to  the  land, 
findine  more  plowed  then  had  been  repreeented, 
and  abo  that  the  fence  also  incloeed  other  land 
which  belonged  to  plaintiff.  Held,  that  defend- 
ant was  znuty  of  no  fraud  In  taking  a  conrey- 
anee  of  tlie  land  a*  security  for  the  loan. 

4.  On  appeal  from  the  judgment  only,  the  rec- 
ord may  t>e  examined  to  determine  wheoier  there 
is  any  eridence  to  support  the  finding. 

Commlsfdoners'  Opinion.  Appeal  from  Dis- 
trict Gourt,  Oftscade  Oonntr;  D.  V,  Smith, 
Judge. 

ActloD  by  Frank  Sheldon  agalnBt  Frank 
B.  Powell.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Remeed. 

Ransom  Oooper,  for  aro^lant.  Greene  * 
Cockrill  and  P.  H.  Leslie  for  respondent 

POORMAN,  a  This  is  an  action  to  qolet 
title  to  certain  lands  situate  In  Cascade  coun- 
ty :  the  plaintlfF  claiming  title  to  them  under 
a  deed,  and  seeking  to  set  aside  a  subsequent 
conTeyance  made  to  the  defendant,  which 
was  recorded  prior  to  the  plalntlffB  deed. 
The  guestioDS  InvolTed  were  submitted  to  a 
Jury,  which  found  for  the  plalntUT.  The 
court  adopted  the  fiodings  of  the  Jury  and 
rendered  Judgment  for  the  plalntlfT.  Defend- 
ant has  appealed  from  the  Judgment 

The  material  facts  appearing  in  the  rec<»d 
are  that  one  Gus  Streld  made  final  proof  on 
his  homestead  entry  on  February  10,  1900; 
that  on  that  or  the  succeeding  day  he  con- 
veyed the  land  to  the  plaintiff  by  a  deed; 
that  the  final  receipt  Issued  by  the  receiver 
to  Streid  was  never  recorded,  and  the  deed 
executed  and  delivered  by  him  to  the  plain- 
tiff was  not  recorded  until  March  14,  1901; 
that  the  plaintiff,  immediately  after  the  exe- 
cution of  the  deed  to  hloi,  took  possession 
of  the  land,  made  some  Improvements  by 
plowing  and  farming  the  same  during  the 
year  1900,  and  also  seeded  a  part  of  the  land 

f  I.  Se«  Tesdor  and  PorclUMr,  voL  M»  CeaL  Dig. 
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In  the  spring  ti  IWl,  leaTtag  some  of  his 
farming  ImplCTientB  on  the  ground;  that 
plaintiff  had  fenced  the  land,  Inclosing  It  In 
large  flelda  with  other  land  owned  by  him; 
that  the  land  waa  aiaessed  to  plaintiff  in 
1000  and  1001 ;  that  he  paid  taxes  thereon, 
but  that  plaintiff  new  -resided  upon  the 
land;  that  early  In  March,  IBOl,  Streld  made 
application  to  one  Sires '  to  obtain  a  loan. 
Sbres,  not  de^ng  to  loan  money  at  this 
time,  Introduced  Streld  to  the  defendant,  to 
wham  Streld  then  made  application  for  the 
loan,  offering  this  bud  as  security.  Defmd- 
ant  dealrfng  to  see  the  land,  Streld  procured 
a  team  and  went  -with  the  defendant,  and 
they  together  looked  over  the  lasd;  Streld 
telHng  the  defendant  that  be  had  fenced  tlie 
land,  and  had  plowed  about  20  acres  of  It 
There  was  no  one  on  the  land  at  this  time, 
nor  waB  there  any  bonse  mi  It  except  a 
breken-down  ttiack  that  was  uninhabitable. 
Defendant  then  returned  to  Great  Falls,  went 
to  the  office  of  the  county  cleik  and  record- 
er, and  examined  the  title  to  the  land,  and 
foimd  that  the  only  instrument  on  record  re- 
lating thereto  waa  the  government  patent  to 
Streld,  which  Streld  then  had  In  his  poases- 
slon,  dated  Norember  2S,  1900,  and  recorded 
March  8, 1001.  Defendant  then  loaned  Streld 
(350,  and  «8  :Beonrlty  therefor,  on  March  11, 
1901,  Streld  execnted  and  dellvwed  to  de- 
fendant a  bargain  and  sale  deed  to  the  land, 
which  deed  was  recoitled  March  11,  1901, 
three  days  prior  to  the  recording  of  plaintiff's 
de^  The  qvestkm  Is,  which  <rf  these  deeds, 
under  this  state  of  facts,  ahenid  take  the 
preference? 

Section  1041  of  the  OIvIl  Oode  provides; 
"Bvery  conveyance  of  real  propei-ty  other 
than  a  lease  for  a  term  not  exceeding' one 
year,  la  void  as  against  any  subsequent  pur- 
chaser or  incumbrancer,  Including  an  as- 
signee of  a  mortgage,  lease,  or  other  condl- 
tionai  estate,  of  the  same  property,  or  any 
part  thereof.  In  good  faith  and  for  a  valuable 
contrtderation.  -whose  conveyance  ht  first  duly 
recorded."  This  section  unequivocally  makes 
all  unrecorded  deeds  and  conveyances,  except 
leases  for  one  year,  void  as  to  subsequent 
purchasers  and  incvmbrancers  In  good  faith 
and  for  a  valuable  consideration.  Section 
1644,  however,  provides:  "An  ourecorded  In- 
strument Is  valid  as  between  the  parties  and 
those  TTho  have  notice  thereof."  It  therefore 
becomes  material  to  inquire  wbat  kind  of 
notice  Is  required  by  this  latter  Bectlon — 
whether  possession  Is  sufficient  notice,  and. 
If  so,  what  kind  of  possession ;  whether  the 
payment  of  taxes  Is  sufficient  notice,  and  on 
whom  is  the  burden  of  proof? 

Before  the  enactment  of  tbe  recording 
laws,  the  only  means  -  a  purchaser  had  of 
ascertaining  whether  his  grantor  had  made 
a  prior  conveyance  was  by  inquiry  of  the 
party  in  possession  of  the  land.  If  occupied, 
and  of  tbose  living  in  the  vicinity.  Long  ex- 
perience demonstrated  that  title  or  claim  to 
title  predicated  ^on  infwvution  received  by 


Digitized  by 


483 


78  PACIFIC  BEPOBTBB. 


(Mont. 


Inquiry  of  tboie  bad  no  rlgbt  to  Inquire 
into  the  prior  ownership  ot  land  In  wtalcb 
they  had  no  Interest,  and  whose  conelnslona 
might  therefore  be  based  upon  cuual  obser^ 
Tatlon  or  mmor,  was  productlye  not  only  of 
error,,  but  actual  fraud.  To  avoid  what  thus 
proved  to  be  an  evil,  recording  laws  were 
enacted.  These  laws  not  only  serve  the  dou- 
ble purpose  of  protectlns  bona  flde  purchasers 
and  of  aiforcUi^  owners  of  land  an  t^poi^ 
tunlty  of  preserving  their  evidence  of  title, 
but  of  affording  an  i^portnnltr  for  the  ac- 
quisltloD  of  Information  In  the  preparation 
of  valuable  statistics  relative  to  ee<niomlc 
conditions,  and  also  of  aiding  In  the  prepara- 
tion of  asaessment  llsta  If  the  same  inquiry 
must  be  made  now  as  beftve  the  laws  were 
enacted,  of  what  use  are  these  laws  to  the 
purchaser?  We  do  not  nnderstand  that  such 
Is  the  contention  of  counsel,  but  these  laws 
undoubtedly  at  least  limit  the  extent  of  snch 
Inquiry.  Chief  Justice  Campbell,  In  the  dis- 
senting opinion  filed  by  him  In  Shotwell  t. 
Harrison,  22  Mich.  426,  says:  "The  leading 
ease  of  Le  Neve  v.  Le  Neve,  Ambler,  486, 
was  the  first  In  which  it  was  held  that-  a 
priority  of  record  could  be  assailed  in  any 
court,  and  the  doctrine  baa  ever  since  been 
maintained  that  It  may  be  done,  but  only  by 
the  most  convincing  proof  of  fraud,  by  notice 
or  by  want  of  ctmalderatioa  which  raises  a 
constructlTe  fraud.  Fraud  Is  the  only  ground 
of  Interference,  and  It  cannot  be  presumed. 
The  doctrine  which  assumes  this  without 
proof  la  at  war  with  all  the  recognized  legal 
presumptions,  and  I  cannot  but  r^ard  It  as 
dangerous  and  unreasonable."  In  Page  v. 
Waring,  76  N.  T.  465.  It  Is  said:  "Such  pos- 
session under  an  unrecorded  deed  as  will 
amount  to  notice  to  a  subsequent  purchaser 
must  be  under  the  unrecorded  deed,  and 
must  be  actual,  open,  and  visible,  so  that  the 
subsequent  grantee  could  go  upon  the  lands 
and  obtain  by  Inquiry  there  Information  of 
the  unrecorded  deed."  The  same  doctrine  Is 
held  In  Brown  v.  Volkenlng,  64  N.  Y.  76.  In 
Crossen  v.  Olllver,  61  Pac.  885,  the  Supreme 
Court  of  Oregon  sustained  the  following  In- 
struction  with  reference  to  a  similar  ques- 
tion: "The  notice  that  will  render  a  party  a 
lienbolder  In  bad  faith  must  be  something 
more  than  would  exclto  the  suspicion  of  a 
cautious  and  wary  person.  It  must  be  so 
clear  and  undoubted  wjth  respect  to  the  ex- 
istence of  a  prior  right  as  to  make  It  fraud- 
ulent In  him  afterwards  to  take  and  hold  the 
property.  In  this  case  notice  or  knowledge 
that  wonld  bind  Turner  Olllver,  and  render 
his  Judgment  subject  to  the  unrecorded  deed 
of  Crossen,  must  be  either  actual  knowledge 
of  the  existence  of  the  deed,  or  actual  notice 
of  such  facts  and  circumstances  as  would 
have  enabled  blm,  by  following  up  such  In- 
formation, to  have  ascertained  that  Crossen 
held  this  deed  and  claimed  this  land."  In 
Godfrey  v.  Dlsbrow,  Walk.  Oh.  (Mich.)  260, 
It  Is  held  "that  the  presumption  of  law  Is 
tbat  a  subsequent  purchaser  vbo  has  got  bis 


deed  first  recorded  Is  a  bona  flde  purchase 
without  notice,  until  the  contrary  Is  made  to 
a^ear.  See^  also,  Atwood  v.  Bearss,  47 
Mlcb.  72;  10  N,  W,  118.  The  inyment  of 
taxes  on  this  land  by  the  plalntiCF  was  not 
of  Iteelf,  under  the  law,  constructive  notice 
to  the  defendant  tbat  the  plalntlft  owned  or 
claimed  It 

These  three  questions  ber^  discussed 

were  reviewed  by  this  court  In  the  well- 
considered  case  of  Mulllns  v.  Butte  Hdw. 
Ca.  25  Mont  625,  65  Pac.  1004,  87  Am.  St 
Bbp.  4S0,  In  which  the  court  said:  "The 
law  Is  well  settied  tbat  the  actual,  visible, 
notorious*  continuous,  exclusive^  and  une- 
quivocal possession  of  'a  definite  tract  of 
land  by  one  rightfully  In  possession  or  bold* 
ing  under  a  vnlld  title  is  a  constructive  no- 
tice to  snbseqi'.ent  puicbasers  and  Incum- 
brancers ot  whatever  estate  or  Interest  Id 
the  land  Is  held  by  tbe  occupant  eqnlvaloit 
In  Its  extent  and  effects  to  the  notice  given 
by  the  recording  or  registration  of  bis  titie.' 
2  Fomero/s  Equity  Jurisprudence,  (  615. 
Such  possession  Is  evidence  of  some  right  or 
title  In  the  occupant  and  Is  auffident  to 
put  a  subsequent  purchaser  or  incumbrancer 
on  Inquiry  as  to  the  rights  of  tbe  person 
then  In  poBsesslon."  Exceptions  are  then 
given  to  this  general  rule.  The  court  fur- 
ther says:  "Tbe  suggestion  that  the  records 
of  the  county  treasurer's  office  lowing  that 
each  of  several  occupants  paid  taxes  on  the 
parcel  of  ground  In  his  possession  were  suffi- 
cient to  put  the  appellants  upon  Inquiry  has 
already  been  considered,  but  may  be  further 
answered  by  saying  tbat  such  records  are 
not  of  themselves  constructive  notice  to  pur- 
chasers or  Incumbrancers  of  the  fact  that 
certain  persons  hfive  paid  taxes.  We  are 
not  advised  of  any  statote  which  declares 
tbe  record  of  tbe  payment  of  taxes  to  have 
that  effect"  Quoting  from  tbe  decision  In 
Hull  V.  DIehl,  21  Mont.  71,  52  Pac.  782.  the 
court  further  says:  "We  are,  however,  sat- 
isfied that  tbe  good  faith  of  tbe  purchaser 
will  sufficiently  appear  by  proof  of  the  rec- 
ord of  conveyances  showing  title  In  bis 
grantor  at  the  time  of  the  purchase,  upon 
which  record  he  had  the  rlgbt  to  rely,  and 
Is  presumed  to  have  relied.  If  he  bad  actual 
notice  of  the  prior  conveyance,  this  Is  a  fact 
affirmative  in  Its  nature,  and  it  is  therefore 
more  reasonable  to  require  It  to  be  shown 
by  the  party  claiming  under  the  prior  un- 
recorded deed  than  to  call  upon  the  purchas- 
er to  prove  the  negative."  Tbe  court  also 
quotes  with  approval  a  part  of  the  decision 
In  Anthony  v.  Wheeler,  130  III.  128,  22  N.  E. 
404,  17  Am.  St  Rep.  288,  note,  to  the  effect 
"that  one  claiming  title  to  land  by  a  deed 
to  blm  purporting  to  be  made  for  a  valuable 
consideration  is  presumed  to  be  a  purchaser 
In  good  faith,  without  notice  of  prior  unre- 
corded deeds, .  until  the  contrary  Is  shown, 
and  that  the  burden  of  proof  to  show  notice 
and  want  of  good  faith  Is  on  tbe  party  at- 
tacking the  deed."   In  the  trial  of  tbe  case 
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at  bar  ttie  burden  was  by  tbe  tzlal  court 
cast  npon  tbe  defendant  to  riiow  tbat  be 
was  not  ffallty  of  ftaod  In  tafctas  tiili  sec- 
ond conveyance.  Tbls  was  error,  for,  un- 
der tbe  decision  In  ttie  Mollins  Oase,  abore 
quoted,  tbe  burden  waa  vtjfon  tbe  plaintiff 
to  show  tbat  tbe  defendant  had  notice,  either 
actual  or  conatructiTe,  of  this  prior  unre- 
corded deed. 

Tbe  evidence  in  this  cause  not  only  falls 
to  show  tbat  tbe  defendant  was  guilty  of 
any-  fraud  wbatsoerer  in  accepting  this  sec- 
<Hid  coDT^ance,  but  does  sbow  tbat  tbe 
defendant  had  taken  all  tbe  precaution  which 
the  law  required  of  blm.  Btreld  waa  intro- 
duced to  htm  by  a  friend,  and  made  appll- 
catboi  for  a  loan.  The  defendant  did  not 
solicit  -Qie  purchase  of  tbe  land,  bat,  after 
tbe  application  was  made,  be  went  to  tbe 
land  in  company  with  Streld.  Strefd  told  him 
that  he  had  fenced  the  land,  and  had  plowed 
a  part  of  it  Be  found  nothtog  to  indicate 
tbat  Streld'a  statements  were  not  tme.  Tbe 
defendant  thai  went  to  tbe  records,  and 
found  tbat  there  had  been  no  conveyance 
recorded  except  tbe  patent  from  the  United 
Statea  to  Streld,  and  8treld  bad  poBsessioo 
of  the  patent  The  mere  fact  that  the  fence 
inclosing  tbe  land  also  Inclosed  other  lands, 
or  tbat  there  was  more  land  plowed  than 
Streld  esthnated  that  he  had  plowed,  were 
In  no  manner  contradictoiy  of  tiie  record 
title  in  Streld. 

It  Is  contended  that  as  this  is  an  appeal 
from  the  Judgment  only,  resort  to  tbe  rec- 
ord ma;^  not  be  had  to  determine  the  suffi- 
ciency of  the  evidence.  This  Is  tbe  rale 
vbere  ttiere  Is  any  substantial  conflict  In  the 
evidence;  but  this  conrt  may  examine  the 
record  to  determine  whether,  as  a  matter  of 
fact,  there  is  any  evidence  to  support  tbe 
findings.  Whalen  v.  Harrison,  26  &font 
316.  67  Pac.  934;  Mahoney  v.  Dixon  (Mont.) 
77  Pac  B19.  An  examination  of  tbe  record 
discloses  tbat  there  is  not  any  evidence  to 
support  the  Ifaidlngs  of  the  court,  and  for 
this  reason  we  recommend  that  tbe  Judg- 
ment be  revcffsed  and  the  cause  remanded. 

CUTBIBBO,  a  C  and  CALLAWAY.  C<. 

concur. 

PER  OUHIAM.  For  tbe  reasons  given  in 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed and  the  cause  remanded. 


BROPHT  V.  IDAHO  PBODnOB  ft  PROVI- 
SION 00. 

(Supreme  Conrt  of  Montana.   Nov.  10,  1904.) 

COnTRAOTS— ACCEPTANCE— VASIANCE  FBOH  PBO- 

POSAt,  —  BTATXTTE  OF  FEAUDS  —  BURDEN  OF 
PEOOF— PRACTICE— NONSurr— SUBMISSION  ON 
PLAINTIFP'S  TBSriHONT. 

1.  Where  the  value  of  property  Involved  In  a 
■ale  is  •offlclent  to  brios  the  contract  of  sale 
wichhi  tbe  provislong  of  Civ.  Code.  H  2185. 
2S40.  and  Code  Civ.  Proc  {  3276,  Invalidating 


sales  of  personal  property  for  a  price  of  $200 
or  more  nnleas  a  note  or  memorandum  be  in 
writing,  and  subscribed  by  tb«  party  cbarved, 
or  unlea  the  buyer  receives  part  ol  the  thing 
sold,  or,  at  the  time  of  the  sale  paya  a  part  of 
the  price,  the  burden  is  on  plaintiff,  In  an  action 
for  oread)  of  tbe  contract  to  establish  by  a 
preponderance  of  evidence  that  a  valid  iwotraet 
under  the  statutes  waa  entered  Into  between 
the  parties,  together  with  a  breach  of  such  con- 
tract, and  tbe  cousequent  damages. 

2.  An  order  for  "choice"  potatoes  Is  not  an 
acceptance  of  a  proposal  to  sell  "nice  white  po- 
tatoes (Peerless  stock)." 

8.  Where  a  proposal  offered  for  sale  10  cars 
of  "nice  white  potatoes  (Peerless  8tod^)."  an 
ordw  of  pnrdiase  reqidrbiK  the  aeller  to  select 
the  stodt  and  send  no  small  ones  coostltnted  a 
variation  from  the  proposal,  and  "was  not  an 
acceptance. 

4.  A  pn^osal  to  sell  10  car  loads  of  potatoes 
Is  not  accepted  by  an  order  for  potatoes  which 
requires  the  cars  to  average  80,000  pounds,  but 
such  condition  constitutes  a  variation  from  the 
proposal. 

ei.  A  proposal  to  sell  10  cars  of  potatoes  for 
winter  use  Is  not  accepted  by  an  order  of  8 
cars  for  winter  storage. 

6.  In  order  to  constitute  a  binding  contract 
tbe  terms  of  payment,  as  well  as  the  other  ele- 
ments, of  tbe  contract,  most  be  agreed  upon. 

7.  Defendant  if  satisfied  that  the  evidence  in- 
troduced by  plaintiff  ia  not  sufficient  to  warrant 
a  recovery,  may  move  for  nonsuit,  which  raises 
a  question  of  law,  admitting  the  troth  of  tlM  evi- 
dence but  questioning  its  sufficiency,  or,  proceed- 
ing upon  the  theory  that  the  Jury  will  not  be- 
lieve plaintiff's  testimony,  may  nave  the  case 
submitted  to  tbe  jury  upon  plaintiff's  evidence 
alcme,  in  irtiidi  case  the  question  submitted  is 
one  cf  fact  with  tbe  burden  of  proof  on  plain- 
tiff to  estaDllsh  by  a  preponderance  of  tbe  evi- 
deuce  tbe  allegations  w  lus  complaint 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Silv»  Bow  County;  B.  W.  Har- 
ney, Judge. 

Action  by  P.  J  Bropby,  doing  business  as 
P.  J.  Bropby  &  Co.,  against  tbe  Idaho  Pro- 
dnce  ft  Provision  Company.  From  a  Judg- 
ment for  plalntur  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed. 

J.  L.  Wines,  for  appellant  McBrtde  ft 
McBrlde,  for  respondent 

CLAYBBRO,  C.  0.  This  is  an  appeal  by 
defendant  from  a  Judgment  fai  favor  of  plaln- 
tUf  and  from  an  order  overruling  a  motion 
for  a  new  trlaL 

P.  J.  Bropby  was  doing  business  under  the 
name  of  P.  J.  Bropby  ft  Co.  The  defend* 
ant  was  a  corporation.  The  controversy 
arose  over  an  alleged  contract  toe  the  aale 
and  delivery  of  10  car  loads  of  potatoes, 
tbe  plaintiff  asserting  such  sale  and  a  non- 
delivery. The  defendant  admits  making  an 
offer  of  sale  to  plaintiff,  and  claims  tbat  tbe 
same  was  not  accepted.  The  value  of  tbe 
property  involved  in  tbe  alleged  sale  Is  suf- 
ficient to  bring  the  contract  under  tbe  provi- 
sions of  sections  2185  and  2340  of  the  Civil 
Code  and  3276  of  the  Code  of  Civil  Proce- 
dure. Tbe  burden,  therefore,  was  upon  plain 
tiff  to  establish  by  a  preponderance  of  evi- 
dence that  a  valid  contract  under  the  above 
statutes  was  entered  Into  between  the  pap 
ties,  its  breach,  ond.lifs  damages.  There  Is 
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DO  ffiapnte  bnt  that  defendant  foiled  to  per* 
form  tbe  cimtnet  If  one  waa  made;  neltbw 
]«  tbe  amoimt  of'  damasea  Mmglit  to  be  ea- 
tabllsbed  fa^  plaintiff  contested.  Tbe  only 
question,  therefore,  tar  our  conitfdetation  la 
whether  a  TaUd  - contract  was  eatabUriied 
plalntHta  proofa,  The  defendant  tiered  no 
teatlmour,  bnt  relied  upon  that  offered  by 
plaintiff  as  not  being  Bofflcleot  to  eatablisb 
a  Talld  coirtroet;  so  tbat  there  la  no  conffict 
in  tbe  testlmonr.  and  the  only  Question  la, 
did  tbe  teatlmtmy  offered  by  plaintiff,  aa  a 
matter  of  law,  eatabllih  a  valid  contract  for 
the  aale  of  10  car  loate  of  potatoest 

Section  2185  of  the  CItII  Code  proves: 
"The  following  contracta  are  invalid,  unlesa 
the  same,  or  some  note  or  memorandnm 
thereof,  be  In  wrWug  and  subscribed  by  the 
party  to  be  charged,  or  hla  agent:  *  •  • 
(4)  An  agreement  for  the  sale  of  goods, 
chattels,  cr  thlnga  in  action;  at  tu  price  not 
lesa  than  two  hundred  dollars,  unless  the 
buyer  accept  <nr  receive  part  of  such  goods, 
chattela,  or  the  evldencea,  or  some  of  them, 
of  such  things  In  aetl<m,  or  pay  at  the  time 
some  part  of  tbe  purchase  mon^  •   •  ••* 

Seeti«i  2B40  of  the  OlvU  Oode  provides; 
"No  sale  of  personal  property,  or  agreement 
to  boy  or  sell  it  fios-  a  price  of  two  hundred 
dollars  or  more.  Is  valid,  unlessi  (1)  The 
agreement  or  siHne  notA  <n*  memorandnm 
thereof  be  In  writing,  and  subscribed  by  the 
party  to  be  charged,  or  by  his  ag^t;  or,  (2) 
the  buyer  acc^ts  and  receives  part  of  the 
thing  sold,  or  when  it  consists  of  a  thing 
In  action,  part  of  the  evidences  thereof,  or 
some  of  them;  or,  (8)  tbe  buyer  at  the  time 
of  sale,  pays  a  part  of  the  price." 

Section  8276  of  the  Code  of  Olvll  Proce* 
dure  provides:  "In  the  following  cases  the 
agreement  Is  Invalid,  nntess  the  same  or  some 
note  or  memorandum  thereof  be  In  writing, 
and  subscribed  by  tbe  party  charged,'  or  by 
his  agent;  evldoice,  tterefore,  of  the  agree- 
ment, cannot  be  received  without  the  writ* 
ing  or  secondary  evidence  of  Its  contents: 
*  *  *  (4)  An  agreement  for  the  sale  of 
goods,  chattela,  or  things  In  action  at  a  price 
not  less  than  two  hundred  dollars,  unless  the 
buyer  accept  and  receive  part  of  such  goods 
and  chattels,  or  tbe  evidences,  or  some  of 
them,  of  such  things  In  action,  or  pay  at 
the  time  some  part  ot  tbe  purchase  mon* 
ey.   •   •  •" 

As  above  stated,  the  proof  must,  there- 
fore, have  shown  an  agreement  n-hlch  Is 
covered  by  subdivision  4  of  sections  21S."»  of 
the  Civil  Code  and  3278  of  the  Code  of  Civil 
Procedure  and  by  section  2340  of  the  Civil 
Code.  Tbe  evidence  of  the  sale  under  section 
3276  of  the  Code  of  Civil  Procedure  must  be 
in  writing,  or  secondary  evidence  of  such 
writings,  and  perhaps  such  oral  testimony  as 
Is  explanatory  of  ambiguities  Id  tbe  writings. 
The  alleged  contract  consists  of  the  follow- 
ing correspondence  between,  the  parties:  It 
s'^ems  that  about  September  6,  1901,  appel- 
lant sent  to  respondent  a  trade  circular 


(which  4s  not  In  erldencc^  by  whhA  It  an- 
nounced tbe  fact  that  It  waa  prepared  to 
famish  farm  prot'nce  to  pur^asws.  On 
Septnnbw  10^  1901,  reqwieOrat  wrote  the 
foUowtng  letter  to  aH>e)lant:   **Oents:  Re- 
plying to  y«nr  favor  of  the  6th  Inst,  we  will 
be  pleased  to  hav«  yoa  quote  us  prices  <hi 
potatoes  for  winter  use;  say  from  6  to  10 
I  cars,  shipments  to  be  made  within,  the  next 
'  six  weekL  Tour  very  best  efCorts  In  tUa  di- 
'  rectlon  will  be  api^edated  by,  yours  truly." 
By  this  letter  respondent  requested  vpd- 
lant  to  make  him  a  propoaltlon  or  offer  to 
sell  "from  6  to  10  car^  of  "pototoes  tat  win- 
ter use,"  to  be  Alpped  **witjtdn  tbe  next  six 
weeks."    In  reply  to  this  letter  appelant 
sent  respondent  the  tonowlng  under  date  of 
'  Sfifftember  12tb:  '*Tour  fitvor  of  tbe  10th 
Intt  at  band  and  noted.   We  can  fnmlali 
yon  ten  cars  nice  white  potatoas  CFMricas 
'  stock)  at  60&,  per  hundred  sacked,  f.  o.  b. 

Rozburg.  We  also  have  some  stock;  bat  a 
I  little  scabby,  at  BOc.  par  H.  at  this  pdnt. 
I*  •  *"  By  ooBstmlng  this  letter  with  tbat 
I  of  reqKndeotfs  of  the  10%  above  qneted,  ap- 
pellant offered  to  sell  reavondent  "tea  cars 
of  nice  white  potatoes  (Peerless-  stock)  at 
GOc  per  hundred  sacked,  f.  o.  b.  Bexbnrg," 
and  "some  stoek,  bat  a  little  scabby,  at  65c. 
per  H.  at  ttais  polnt,^  whlA  wen  to  lie-fbr 
winter  use,  and  shipped  within  tix  wedn 
from  BeptMnbsr  10th:  This  was-  fke  only 
offer  appellant  made.  All  that  was  >  required 
to  make  a  valid  contract  between  tlw  parties 
was  the  acceptance  1^  reqwndoit  of  fUa 
offw  within  a  reasonable  tim&  Judge 
Oraves,  of  tbe  Supreme  Court  of  BClcblganr 
In  the  case  of  Bggleston  t.  Wagner*  46  Midi. 
910,  10  N.  W.  87,  atatea  the  rule  as  to  tbe  ac- 
ceptance of  an  offer  In  the  foUowtog  clear 
and  concise  language:  *'In  order  to  convert 
a  proposal  Into  a  promise,  the  constituents 
of  the  acceptance  tendraed  must  comply 
with  and  conform  to  the  conditlcnM  and  exi- 
gencies of  the  proposal.  The  acceptance 
must  be  of  that  which  is  prc^tosed,  and 
nothing  rise,  and  must  be  absolute  and  un- 
conditional. Whatever  the  pnvosal  requires 
to  fulfill  and  effectuate  acceptance  must  be 
aceoropllsbed,  and  tbe  acc^tence  must  in- 
clude and  carry  vrlth  it  whatever  under- 
taking, right,  or  Interest  the  proposal  calls 
for,  and  there  must  be  an  entire  agreement 
between  the  proposal  and  acceptance  in  re- 
gard to  tbe  subject-matter  and  extent  of  in- 
terest to  be  contracted.  If  the  parties  do  not 
refer  to  tbe  same  things  in  the  same  sense, 
tbe  transaction  is  simply  one  of  pnqwsals 
and  counter  proposals."  TUs  language  is 
quoted  with  approval  by  Mr.  Mechem  in  his 
work  on,  Sales  (section  288),  and  numerous 
other  cases  are  cited  in  its  support  In  Potts 
V.  Whitehead,  23  N.  J.  Eq.  B14,  the  court  says: 
"An  acceptance,  to  be  good,  must,  of  course, 
be  such  as  to  conclude  an  agrennent  or  eon- 
tract  between  the  parties.  And  to  do  this 
it  must  in  every  respect  meet  and  cnre- 
I  spend  with  the  offer,  neither  falling  within 
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nor  goliv  beymd  the  temn  propoaed,  but 
exactly'  meeting  ttiem  at  all  points,  and  cloa- 
ing  with  them  Just  as  they  stand."  The 
Supreme  Conrt  Mf  fiie  United  States,  Id  tbe 
case  of  MlnneaiKiIiB,  etc..  By.  t.  Colnmbos 
IVg  Mill,  119  U.  S.  149,  7  Sup.  Ct.  16S,  30  L. 
Ki\.  376,  says:  "Aa  no  contract  la  complete 
n-itbout  tiie  mntnal  aaarat  ctf  the  partlei^ 
an  offer  to  sell  Imposra  no  obUgatlon  nntll 
It  Is  accepted  according  to  Its  terms.  So 
long  SB  tbe  offer  baa  been  nether  accepted 
nor  rejected,  the  negotiation'  remains  open, 
and  Imposes  no  oUlgatlim  npon  eltlier  party; 
the  one  may  decline  to  aeo^  or  tbe  ottier 
may  withdraw  bla  offer;  and  eltiw  rejection 
or  wlttadrawal  leavea  tlie  matter  as  if  no 
offer  bad  ever  been  mode,  A  proposal  to  ais 
ccpt  or  an  accqjtance  npon  terms  toitIdc 
from  tbose  (rffered  la  a  rejection  of  tlie  offer, 
and  pids  an  end  to  tbe  negotiation,  unless 
tbe  party  wbo-  made  tbe  original  offbr  re> 
news  It  or  amenta  tb  tbe  modlflcatlan  wup- 
gestod.  The  otber  parly,  bavli^  trace  re* 
iectsd  the  offer,  cannot  afterwards  revive  It 
by  tendering  an  acceptance  of  it'*  In-  fbct, 
tbe  caeea  holding  tble  doctrine  are  legion, 
and  no  occastini  artoes  fbr  Incumberlqg  this 
(qiliiion  wldi  f  nrtb«  cttmtlooa. 

Now,  remembering  that  the  proposal  wa» 
to  Bcdl.'isn  cam  of  nice  white  potatoes  (Paei> 
less  stock)  at  OOc.  per  bnndred,  sai&ed,  t  a. 
b.  RexburK"  or  'taw  stoefe,  bnt  a  Uttle  scab- 
by et  66a  pK  H.  at  llils  point,"  which  pota- 
toes were  to  be  for  winter  nae^  and  dipped 
within  six  weeks  after  September  lOtb,  let 
us  see  what  action  ttie  respondent  took  upon 
sncb.  jwopoaal,  and  whether  or  not  he  oo- 
ceptad  tbe  aame  within  the  mlea. above  laid 
down.  Besifondent  replied  to  tbm  letter  o£ 
September  12th,  above  Qnoted.  on  tbe  lHh  of 
September,  in -the  following  language;  "We 
have  your  favn  of  the  12th  Inst,  and  would 
be  glad  to  have  yon  ship  as  immediately  as 
we  are  wtlrely  ont  of  stock  now  1  carlmd 
of  potatoes.  Will  instmct  yon  as  to  the  bal* 
ance  later,  but  yoor  ei^edition  In  this  uSat- 
ter  will  be  highly  amwedated,"  Nothing  1* 
Bald  herein  as  to  wheliier  respendbnt  accepts 
eitlier  of  the  propositions  stated  In  appel- 
lant's letter  of  the  12tti,  bnt  oidera  one  car 
load  of  potatoes.  He  does  not  say  whether 
fluch  car  shall  be  of  the  nice  wfaitiB  potatoes 
(Peerless  stock),  or  of  the  stoA  wU^  ap- 
pellant said  was  a  Uttle  scabby.  Again,-  tm 
September  IStta  rrapoudoit  wrote  appellant 
as  follows:  "Replying  to  yonr  favor  oC  ths 
12th  and  ICOi,  wiOt  referraice  to  tlie  one  oar 
of  potatoes  ordered  by  ns  on  the  14tb,  w« 
wish  yon  would  give  ns  the-  votcbest  servioe 
possible,  as  we  are  at  tUs  time  altnost  en- 
tirely out,  and  referring  to  yonr  offer  of  tiie 
12th  on  ten  cars  choice  potatoes,  there  is  no 
especial  rush  about  this  except  that  we  want 
to  get  them  la  after  they  have  fully  matured' 
and  before  any  rt^  of  freeEing  must  be  token 
into  account  That  Is  to  say  during  the- 
month  of  October  will  he  all  snflBclenti  conn- 
mcndns  from  the  12th  to  the  IStfa,  and  sh^ 


ping  a  ear  every  two  or  tiiree  days  until  the 
amount  will  have  hem  delivered.  Ton  of 
cenrse  will  select  the  stock  for  lu,  and  send 
no  small  ones.  We  expect  the  cars  to  aver 
age  80,000.  By  the  way,  If  you  have  shipped 
the  first  car  by  this  tbne  we  can  use  anotber 
am  or  about  the  1st  of  October,  and  the  8-  for 
winter  storage  may  thai  come  along  as  afoove 
Indicated,  oommencing  about  the  12th,  We 
tai  that  they  win  be  ftilly  matured  by  that 
time,  bnt  if  our  Judgment  tn  tbe  matter  Is 
wrong  we  will  be  glad  to  abide  by  yours." 
J  Do  these  two  lettors,  or  either  of  ttiem,  con- 
I  rtltuto  an  acotptanoe  of  the  pn^osal  made 
by  the  SKMllant  within  the  rule  above  an- 
nounced? We  do  not  think  tbey  da  Iki  the 
ftrst  places  tbe  <^rer  was  10  cars  of  "nice 
white  potetoes  (Peerless  stock)."  Tbe  letter 
of  tbe  18th  refers  to  on  offer  <a  10  cars  of 
I  •WioiOB  potatoes.*'  Whether  or  not  "nice 
j  white  potatoes  (Feeriess  stoA)"  and  "choice 
j  potatOM"  are  of  the  same  grade  and  price 
I  the  evidence  does  not  disclose,  and  we  are 
therefore  left  in  doubt  The  word  "chdoe" 
is  defined  as  "meriting  preference;  having 
special  excdlenoe;  select;  predona."  Stand* 
aid  Diet  Tbe  void  "nlce^'  is  defined:  "l. 
C3mTacterlBaa  b^  discrimination  and  Jndc- 
ment;  amite;  dlsoemto&  *  *  *  4.  Bx- 
aetly  fitted'  or  adjusted;  accurate;  apt. 
*  *  *  B.  Delicately  constructed;  hence, 
easily  disarranged  or  Iniured;  fragile;  tender, 
&  *  *  *  Agreeable  or  pleasant  in  any 
way.  •  •  •  Specifically:  pleasing  to  the 
stsnsea'*  Stendard  IHct  We  are  of  the 
opinion  that  when  the  appeSS&nt  proposed  to 
seU  "nice"  potetoee  <Fe<rale8s  etoob),  and  tbe 
reqwDdrat  expected  "choitoer'  potetoes,  that 
tt  was  not  an  acce^itence  of  tbe  proposal. 

But  again,  in  the  letter  of  the  IStti  re- 
vondent  says,  "Yon  of  course  will  select  the 
stock  for  us  and  send  us  no  small  ones:"  It 
will  be  noticed  that  nothing  of  this  kdnd  Is 
steted  in  tbe  c0er — simply  "ten  ears  of  nice 
white  potatoes  (Peerless  stock)."  By  the 
proposal  It  was  undoubtedly  Intended  to  offer 
to  defmdant  teai  cars  of  nice  white  potetoes 
(Peerless  stock),  as  they  run  from  the  dig* 
ging  of  the  same;  not  that  should  be 
no  Hmall  ones  among  than.  Tbe  small  pote- 
toes may  be  as  nice  as  large  tmest  but  not  as 
fdiolofc  We  are  of  the  opinim  that  this  was 
a  variation  from  the  proposal. 

Again,  respondent  says  in  the  letter  of  the 
IStb,  "We  e^ect  the  cars  to  average  30,000." 
NbtiUng  is  4aid  In  the  proposal  about  liie 
average  weight  of  the  cars.  The  proposal 
was  to  semi  ten  car  loads  of  potetoes.  The 
number  of  pounds  of  potetoes  in  each  car. 
tbentoTe,  would  be  sndi  as- are  usually  load- 
ed In  a  car  for  tmniportetlon,  and  would  de- 
poid  somewhat  on>the  size  of  the  cars,  and' 
the  rules  of  the  railroad  compai^  Aipplng 
the  potetoes  as  to  tbe  w^ht  which  might  be- 
put  in  each  car.  We  are  of  the  opinion  ttiat 
thiaialso  wss  a  Tariatlan  ftem  tlie  proposal. 

But  again,  -the  proposal  'was  fbr  ten  can 
loads  of  potatoes.  B7  respandratfs  letter  ot 
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the  ]2th  of  September  he  aayB:  '^e  would 
be  glad  to  have  70u  ship  na  immedlatelr  as 
we  are  entirely  out  of  stock  now  1  carload  of 
potatoes.  Will  Instruct  joa  as  to  the  bal* 
ance  later,  but  your  esfpedltlon  In  this  mat- 
ter will  be  highly  appreciated."  In  the  let- 
ter of  September  18th  respondent  says:  "By 
the  way,  If  you  have  shipped  the  first  car 
by  this  time  we  can  use  another  one  shipped 
on  or  about  the  1st  of  October,  and  the  8  for 
winter  storage  may  then  come  along  as  above 
Indicated,  commencing  aboot  the  12th."  We 
find  in  respondent's  testimony  disclosed  in 
the  record  the  following  statements:  "I  have 
said  that  the  one  car  of  potatoes  which  I 
paid  for  at  00  cents  per  hundred  bas  nothing 
to  do  with  the  ten  cars  which  I  spoke  of  in 
my  letter  of  S^tember  14tb.  I  t}Ougbt  that 
car  as  a  separate  proposition.  The  balance 
which  I  referred  to  in  that  letter  was  the 
balance  of  the  ten  cars  which  defendant  had 
quoted.  It  referred  to  the  balance  of  tea 
cars  agreed  to  be  shipped,  taking  one  car  out. 
There  was  one  car  shipped  to  me  by  defoid- 
ant  That  car  was  quoted  me  by  telegram. 
There  is  a  letter  which  has  not  been  offered 
In  evidence,  which  refers  to  my  order  for  one 
separate  car.  That  letter  hat  not  been  of- 
fered. It  has  been  overlooked.  It  bas  noth- 
ing to  do  with  the  ten  car  loads  sued  for. 
The  car  which  was  shipped  me  was  furnish- 
es to  me  at  tbe  price  of  9S  cents  per  hun- 
dred. I  refused  the  offer  at  first,  and  then 
found  myself  obliged  to  order  it  shipped. 
Tbls  car  was  shipped  on  tbe  21st  of  Septem- 
ber, and  was  billed  at  95  cents  per  hundred. 
That  car  has  nothing  to  do  with  the  ten  cars 
of  potatoes  mentioned  In  the  letter  of  Sep- 
tember 18th."  Yet  we  find  in  tbe  letter  of 
September  18tb  that  r^pondent  seemed  to 
include  this  car  and  another  ordered  to  be 
shipped  about  the  lat  of  October  In  the  ten 
cars  claimed  by  him  to  liave  been  bought  of 
the  appellant,  for  be  sayR,  'By  the  way.  If 
you  have  shipped  the  first  car  by  this  time 
we  can  use  another  one  shipped  on  or  about 
the  Ist  of  October,  and  the  8  for  winter  stor- 
age may  tb&i  come  along  as  above  Indicated." 
It  must  be  remembered  that  the  request  for 
proposal  was  for  potatoes  for  winter  use, 
and  that  the  appellant  proposed  to  sell  ten 
cars  of  such  potatoes.  It  la  admitted  re- 
spondent that  one  car  was  paid  for  at  either 
90  or  95  cents  per  hundred,  when  the  contract 
was  for  60  cents  per  hundred,  and  that  tbls 
car,  together  with  one  ordered  to  be  shipped 
about  October  Ist,  were  for  present  use,  and 
only  eight  cars  were  wanted  for  winter  stor- 
age. The  proposal  to  sell  ten  cars  of  pota- 
toes for  vrlnter  use  and  the  acceptance  of 
eight  cars  for  winter  storage  are  not  consist- 
ent one  with  the  other.  Tbe  record  further 
discloses  that  on  the  15th  day  of  October  ap- 
pellant wrote  to  respondent  aa  follows':  "Po- 
tatoes are  now  selling  at  this  point  at  70 
cents  per  hundred.  Have  no  doubt  but  that 
th^  will  be  cheaper  later  on.  Will  send 
you  prices  on  car  of  mixed  regetables  later." 


Appellant  had  already  shipped  one  car  of 
potatoes  either  at  90  or  90  cents,  and  by  this 
letter  g^vea  the  prevailliv  price  at  his  place 
of  business  to  be  76  cents  per  hundred.  In 
reply  to  this  letter  respondent  wrote  as  fol- 
lows on  tbe  17tfa  day  of  October:  "We  have 
your  favor  of  the  16th  Inst,  and  replying 
thereto  we  must  adc  yoor  attention  to  your 
letter  of  S^tembw  12th  wherein  you  advise 
ns  that  you  can  furnish  us  ten  cars  of  nice 
white  potatoes,  Peerless  Bto<^,  at  00c  per 
hundred  sacked  f.  o.  b.  Rexburg.  We  ac- 
cepted this  offer  immediately  upon  its  pre- 
sentation to  us  and  now  we  must  advise  you 
that  we  want  the  potatoes  and  as  this  is  the 
best  season  in  which  to  ship  them  we  want 
them  sliipped  as  quickly  as  possible  accord- 
Ing  to  our  instructions  on  the  point  They 
can  be  shipped  now  with  mncb  less  risk  than 
later  when  weather  conditions  will  be  less 
reliable.  We  do  not  want  to  take  the  risk 
of  waiting  for  the  market  to  decline  to  suit 
your  figure  while  tbe  delay  will  probably 
drive  the  shipment  so  far  Into  the  winter 
that  tbe  danger  from  freezing  would  more 
than  counterbalance  the  gain  by  yon  from 
the  declining  market.  So  therefore  we  ex- 
pect yon  to  commence  shipping  the  potatoes 
as  soon  as  possible  at  the  price  at  which  yon 
sold  them  to  us.  We  trust  you  will  advise 
us  by  the  20tfa  Inst  that  you  have  com- 
menced shipping  as  otherwise  we  will  be 
obliged  to  purchase  them  for  your  account" 
On  the  19th  of  October,  1901,  appellant  re- 
plied to  this  letter  as  follows:  "In  reply  to 
yours  of  the  17th  Inst  will  say:  We  under- 
stand you  want  80  days  time  on  potatoes. 
Now  we  are  paying  cash  for  our  potatoes 
and  our  terms  with  our  customers  are  strict- 
ly cash,  upon  reasonable  time  for  Inspection, 
and  we  expect  a  remittance  from  you  before 
we  ship  any  more  potatoes,  and  to  that  ef- 
fect we  have  drawn  sight  dpaft  on  you  to- 
day." In  reply  to  this  letter  respondent 
wrote  as  follows:  "We  have  your  favor  of 
the*  19th  Inst  wherein  yon  observe  that  you 
understand  that  we  want  thirty  days  time  on 
potatoes.  Your  understanding  In  this  mat- 
ter Is  generally  correct,  in  this:  that  thirty 
days  time  on  potatoes,  butter,  e^s,  poultry 
and  produce  of  all  description  Is  general; 
but  yon  advise  ns  that  your  terms  with  your 
customers  are  strictly  cash,  and  therefore 
you  want  cash  after  the  lapse  of  a  reason- 
able time  for  Inspection  of  sblpmCTt  Tbls 
is  of  course  quite  satisfactory  to  ns.  We 
realize  that  your  contract  to  furnish  us  with 
ten  cars  of  potatoes  wonld  involve  the  in- 
vestment of  quite  a  little  money,  and  on  this 
account  it  will  be  a  pleasure  to  ns  to  remit 
for  each  car  as  soon  as  it  has  arrived  and  la 
Inspected.  What  we  want  you  to  do  bow- 
ever.  Is  to  ship  the  potatoes.  Yon  volunteer 
to  deliver  ten  cars  at  60c.  and  now  when  we 
want  delivery  made,  you  seem  to  be  a  little 
slow  about  It  We  wired  you  yesterday  on 
receipt  of  your  letter  as  follows:  "Will  you 
ccnnmenoe  dicing  according  to  yoora  of 
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S^tembw  12th,  If  we  honor  draft  Yoor 
terms,  reasonftble  ttme  for  Inspection,  ac- 
ceptable to  us.  Answer,*  which  we  now  con- 
flnn,  and  awaiting,"  etc.,  "we  remain."  It 
appears  from  the  testimony  of  respondent 
that  the  draft  mentioned  In  this  correspond- 
ence was  a  draft  made  bj  appellant  npon  re- 
spondent for  the  first  car  load  of  potatoes  or^ 
dered  by  respondent's  letter  of  the  14tb,  and, 
as  respondent  says,  had  nothing  to  do  with 
the  ten  cars  of  potatoes  under  the  alleged 
contract,  but  was  an  extra  car,  ordered  sep- 
arately. In  reply  to  this  telegram  and  let- 
ter the  appellant  telegraphed  respondent  on 
October  Slat,  "Draft  must  be  honored  before 
farther  shipment"  In  reply  to  this  respond- 
ent tel^aphed:  "Draft  honored.  We  ex- 
pect yon  to  ship  potatoes  now  as  per  yonr 
proposition  of  September  12th."  In  regard 
to  this  one  car  of  potato^  ordered  by  letter 
September  14th  the  respondent  further  says: 
"I  have  personal  knowledge  of  the  draft  re- 
ferred to  In  this  telegram  of  October  21, 1901, 
from  defendant  It  is  a  sight  draft  that  de- 
fendant had  made  upon  me  for  the  car  load 
of  potatoes  shipped  to  me  at  90c.  per  hundred 
from  the  defendant  This  car  load  of  pota- 
toes was  not  soch  potatoes  am  would  be  re- 
quired for  winter  atora8&'* 

It  ia  apparent  from  the  record  that  sev- 
eral  oommnnlcatlonB  pa^ised  between  the  par- 
ties which  were  not  offered  In  evidence,  and 
are,  tberefore,  not  In  the  record.  It  may  be 
that  such  conudmilcatloBB  would  have  ex- 
plained a  great  many  apparent  Inconsisten- 
cies In  the  letters  and  telegrams  in  the  reic- 
«rd,  but,  not  being  in  the  record,  we  must 
construe  the  letters  and  telegrams  as  they 
appear.  It  appears,  Judging  from  the  let- 
ters and  telegrams  In  the  record,  that  on 
September  14tb  respondent  ordered  one  car 
of  potatoes  for  Immediate  nee.  On  Septem- 
ber  IStb  he  cnHlered  anotbor  car,  to  be  ship- 
ped abont  October  1st  The  first  car  was 
shii^ted,  and  a  sight  draft  made  by  appel- 
lant upon  defmdant  for  the  potatoes  includ* 
ed  therein  at.90  craits  per  hundred.  Before 
the  19th  of  October  respcmdent  must  have 
Indicated  In  some  manner  that  he  deshred 
30  days*  time  on  the  potatoes^  and  the  ap- 
pellant stated  that,  "We  expect  a  remittance 
from  you  before  we  ship  any  more  potatoes, 
and  to  that  effect  have  drawn  sight  draft  on 
you  to-day."  It  must  be  remembered  that  at 
that  time  there  was  no  other  order  given  by 
respondent  to  appellant  for  shipment  of  any 
potatoes  except  one  car,  which  was  ordered 
shipped  about  October  Ist.  This  language 
In  appellant's  letter  may  have  had  reference 
to  such  car.  If  It  had  reference  to  the  al- 
leged contract  to  purchase  all  ten  cars  it 
would  show  that  a  valid  contract  had  not 
been  entered  into  for  such  purpose,  because 
there  seemed  to  be  a  disagreement  between 
the  parties  as  to  the  time  ot  payment 
Therefore  the  minds  of  parties  had  not  met 
and  no  contract  existed.  The  terms  of  pay- 
ment, as  well  as  the  other  elements,  must 
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be  agreed  upon.  Washington  Ice  Co.  t. 
Webster,  62  Me.  341,  16  Am.  Rep.  462. 

It  woold  have  been  very  easy  for  respond- 
ent, upon  receipt  of  appellant's  lettM  of  Sep- 
tember 12th,  to  have  written  in  reply,  "We 
hereby  accept  the  first  proposal  contained  in 
yonr  letter  of  September  12th."  This  would 
have  covered  the  entire  matter.  This  would 
have  established  a  valid  contract,  under  the 
statutes  of  this  stete,  for  the  sale  and  de- 
livery of  ten  cars  of  nice  white  potatoes 
(Peerless  stock)  at  the  price  of  60  cents  per 
hundred,  f.  o.  b.  Bexburg;  but  this  acc^t- 
ance  was  not  given.  Bespondent  in  his  let- 
ters of  the  14th  and  IStb  of  September,  or- 
dered two  cars  of  potatoes  for  Immediate 
use,  which  he  says  were  not  potatoes  flt  for 
winter  storage,  and  by  this  letter  of  the  18th 
directed  that  the  remaining  eight  cars  for 
winter  storage  should  be  shipped  a  little 
bit  later.  Instead  of  ten  cars  of  nice  pota- 
toes (Peerless  stock)  for  winter  use,  tbe  re- 
spondent's proof  shows  an  acceptance  of  only 
eight  cars  of  choice  potatoes.  He  insisted 
that  there  sbould  be  no  small  ones  among 
them,  and  that  each  car  should  contain  30,- 
000  pounds.  The  letters  of  the  14th  and  18th 
were,  in  effect  a  counter  proposition,  and  not 
an  acceptance,  noder  tbe  above  authorities. 

It  will  be  noticed  that  in  the  brief  of  re- 
spondent the  position  Is  taken  that,  the  de- 
fendant In  tbe  court  below  declining  to  offer 
any  testimony  and  submitting  the  actloj^  to 
the  court  upon  the  testimony  of  plaintiff, 
was,  in  effect  a  motion  for  a  nonsuit  and  re- 
spondent urges  that  the  law  has  been  de- 
clared by  this  and  other  courts  that  a  mo- 
tion for  nonsuit  is  deemed  to  admit  the 
truth  of  all  the*evidence  introduced  by  plain- 
tiff, and  that  every  fact  which  the  evidence 
tends  to  prove  and  all  reasonable  deductions 
therefrom  must  be  conceded  to  have  been 
established  for  the  purpose  of  deciding  the 
motion,  and  all  conflicting  Inferences  or  pre- 
sumptions arising  from  the  evidence  must 
be  resolved  la  favor  of  plaintiff ;  that  the 
court  is  bound  to  give  tbe  evidence  the  most 
favorable  construction  for  plaintiff  which  It 
will  possibly  bear.  In  this  position  counsel 
for  resp<Hident  have  fallen  into  ern^.  There 
Is  no  rule  of  law  which  requires  a  defend- 
ant in  the  trial  of  a  case  in  the  court  below 
to  offer  any  evidence.  If  he  is  satisfied  that 
the  evidence  introduced  on  behalf  of  plain- 
tiff Is  not  sufficient,  upon  any  theory,  to 
warrant  a  recovery,  he  may  avail  himself 
of  that  position  by  making  a  motion  for  non- 
suit which  is,  in  effect,  raising  a  point  of 
law,  and  is  tantamount  to  saying,  "We  ad- 
mit the  truth  of  all  your  evidence,  but  say 
as  a  matter  of  law  that  it  Is  not  sufficient;" 
or  he  may  proceed  upon  another  theory,  and 
that  is  that  the  Jury  will  not  believe  the 
testimony  introduced  by  plaintiff,  and  sub- 
mit the  case  for  a  finding  of  the  Jury 
upon  the  evidence  the  plaintiff  has  intro- 
duced. And  upon  this  proposition  it  must 
be  remembered  that  the.  burden  is  upon  tbe 
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plaintiff  to  estatillBli  by  a  preponderance  of 
the  evidence  the  allegations  of  his  complaint, 
and  the  question  to  be  submitted  Is  one  of 
fact,  and  not  of  law. 

We  are  clearly  of  the  oplnlcm  that  the  rec- 
ord does  not  disclose  an  acceptance  of  ap- 
pellant's proposition  under  the  authorities 
above  cited,  and  therefore  that  the  plaintiff 
failed  to  show  a  valid  contract  Ther^ore 
the  case  must  be  reversed,  and  ve  m  ad- 
vise. 

POORMAN  and  CALLAWAY.  CO.,  concor. 

PER  CURIAM.  For  the  reasons  stated  Id 
the  foregoing  opinion,  Hxe  Judgment  and  or- 
der are  reversed,  and  the  canse  li  remanded. 


STATE  ex  reL  GRISSOM  et  al.  v.  JUSTICE 
COURT  OF  TOWNSHIP  NO.  1, 
GALLATIN  COUNTY,  et  at 

(Snpi-eme  Court  ot  Montana.    Nov.  4,  1904.) 

APPEAL— SCOPE  OF  BEVIEW— JTTSTI0B8  OP  THE 
PEACE— ABSIQNUENTS  OP  BBBOR— WAIT 
OP  BBVIEW— WUEN  UBS. 

1.  Code  Civ.  Proe.  {  1044.  i»rovides  that  the 
writ  of  review  must  command  the  person  to 
vhom  it  is  directed  to  certify  a  transcript  of 
the  record  and  proceedings.  Section  1947  pro- 
vides titat  the  review  cannot  extend  further  than 
to  determine  whether  the  inferior  tribunal  has 
regularly  pursued  Its  authority.  Section  1948 
provides  that,  when  full  return  is  made,  the 
court  must  hear  the  parties  and  give  judgment 
either  affirming  or  annulling  or  modifying  the 
proceedioga  below.  Section  1950  declares  that 
a  copy  of  the  Judgment  attached  to  the  writ 
and  return  coustitntefl  the  judgment  rolL  Beld, 
that  an  appeal  from  a  judgment  of  the  district 
court  on  a  writ  of  review  to  a  justice  of  the 
peace  brings  up  for  review  only  such  questions 
as  appear  on  the  judgment  roIU  and  other  papen 
are  not  bef<»e  the  court. 

Z  So  far  as  certiorari  proceedings  are  con- 
cerned there  is  no  distinction  between  tbe  jus- 
tice of  the  peace  court  of  a  township  pres  ided 
over  by  S.,  justice  of  the  peace,  and  S..  jastice 
of  the  peace  of  the  township,  so  that  notice 
of  appeal  In  the  name  of  the  Justice  Is  sufficient 
to  give  jurisdiction ;  the  authority  of  the  "jus- 
tice of  the  peace"  and  the  "justice  of  the  peace 
court"  being  identical. 

8.  It  is  not  necessary  for  the  appellant  to 
assign  his  reasons  in  the  specifications  ot  error 
contained  in  bis  brief. 

4.  Under  Code  Civ.  Proa  I  1941.  to  entitle 
one  to  a  writ  of  review  from  the  district  court 
it  must  appear  that  the  inferior  tribunal  was 
performing  some  judicial  act,  that  such  tribunal 
exceeded  its  jurisdiction,  and  that  there  Is  no 
appeal  or  other  speedy  and  adequate  remedy. 

5.  Where  defendant  appears  in  a  justice  court, 
and  files  an  answer,  and  the  trial  is  tben  ad- 
journed to  a  day  certain,  a  judgment  by  default 
cannot  be  entered  on  such  trial,  though  defend- 
ant does  not  then  appear  and  take  part  In  the 
trial. 

G.  Under  Code  Civ.  Proc.  S  1761,  providing 
that  all  appeals  from  the  Justice's  court  must 
be  tried  anew  in  the  district  court,  that  court 
sits  as  a  justice  of  the  peace  in  that  case,  and 
with  no  greater  jurisdiction,  and  either  party 
mav  have  reviewed  any  question  of  law  or  fact 
which  was  raised  before  the  Jastice  and  pre- 
sented to  the  district  court 

7.  Where  appeal  lies,  certiorari  will  not  lie. 

8.  Where  detendants  appear  in  an  action  be- 
fore a  justice,  file  their  separate  answers,  and 

T  7.  8«e  CerUorart,  vol.  »,  Cent.  Dig.  IS  5,  I. 


by  stipulation  agree  to  a  particular  tfane  far 
trial,  they  are  chargeable  with  actual  notice  of 
all  anbsequcDt  proceedings,  an^  though  they  do 
not  api>ear  at  said  tlme^  their  remedy  ia  by 
appeal,  whidi  excludes  a  remedy  by  writ  of 
certiorari. 

Appeal  from  Dlatrltit  Conrt,  Gallatin  Coun- 
ty; W.  R.  a  Stewart,  Jndga 

Writ  of  review  in  tbe  name  of  the  state,  on 
the  relation  of  F.  B.  Orlssom  and  another, 
against  W.  Y.  Smith,  justice  of  the  peace,  to 
review  proceedings  In  defendant's  court 
wherein  A.  L.  Love  was  plaintiff  and  F.  EL 
OrisBom  and  another  were  defendants.  From 
the  Judgment  rendwed,  defendant  Smith  np- 
peals.  Reversed. 

B.  B.  Hofbnan,  for  aiM>eUant  Jno.  A. 
LocOb  for  reepond^ts. 

HOLLOWAX.  3.  On  December  1,  1902.  an 
action  was  commenced  In  the  justice  of  the 
peace  conrt  of  Township  No.  1,  Oallatin  coun- 
ty, Mont,  before  W.  T.  Smith,  justice  of  tbe 
peace,  wherein  A  L.  Love  was  plaintiff  and 
F.  E.  Qrissom  and  another  were  defendants. 
The  complaint  contained  four  causes  of  ac- 
tion; the  first  for  f530.01,  the  second  for 
$a85.  the  third  for  $1.82.  and  the  fourth  tor 
$7.50.  Upon  the  filing  of  this  complaint  a 
summons  was  duly  issued  and  served,  but 
upon  motion  of  the  defendants  the  service 
was  quashed.  A  new  summons  was  there- 
upon issued  and  served.  On  December  24th 
the  defendants  appeared  and  filed  a  demur- 
rer, which  was  overruled,  and  on  January 
14.  1903,  each  of  them  filed  a  separate  an- 
swer putting  in  issue  the  allegations  of  plain- 
tiff's complaint  On  February  13tfa  plaintlfT 
filed  a  reply,  and  by  stipulation  of  counsel 
the  cause  was  set  for  trial  for  Itfarch  23d. 
At  the  time  set  for  trial  the  defendants  fail- 
ed to  appear,  and  after  waiting  one  hour  the 
conrt  entM^  their  default,  and  plaintiff 
made  proof.  At  the  close  of  his  evidence 
plaintiff  asked  leave  of  court  to  amend  his 
complaint  by  substituting  $260  for  $530.01  In 
bis  first  cause  of  action.  The  amendment 
was  permitted,  and  the  court  thereupon  en- 
tered a  Judgment  in  favor  of  the  plaintiff  ac- 
cording to  the  prayer  of  his  complaint  as 
amended.  On  March  31,  1903,  the  defend- 
ants sued  out  of  the  district  court  a  writ  of 
review  directed  to  the  Justice  of  the  peace 
court  of  Township  No.  1,  county  of  Oallatin. 
state  of  Montana,  W.  T.  Smith,  Justice  of  the 
pence,  respondent  A  transCTlpt  of  the  rec- 
ord of  the  justice  of  the  peace  court  In  the 
case  of  Love  v.  Grlssom  et  al.  was  duly  cer- 
tified and  transmitted,  together  with  the  orig- 
inal files  In  the  case,  to  the  district  court. 
Upon  the  hearing  the  district  court  entered 
a  Judgment  annulling  the  Jndgm^t  entered 
In  the  Justice  of  the  peace  court  and  render- 
ing Judgment  for  relators  for  their  costs.  In 
this  judgment  It  is  recited  that  the  district 
court  heard  the  matter  upon  the  pleadings 
and  return  and  upon  the  afildavlte  of  W.  Y. 
Smith,  B.  M.  R^nolda,  and  Bngene  B.  Hoff- 


Digitized  by 


Mont) 


STATS  T.JUSTIOB  COUBT  OF  TOWNSHIP  N0.1. 


499 


man.  filed  on  behalf  of  respondent  In  the  cer-  ' 
tiorarl  proceedings.   From  thla  Judgment  W. 
X.  Smith,  the  respondent  in  cncb  proceedings, 
hu  appealed. 

Oertain  gnestlonB  of  practice  are  preBent- 
ed  tor  det^mlnatlon. 

1.  It  iB  said  that  the  district  court  had  be- 
fore tt  certain  affidavits  not  contained  In  the 
writ  of  certiorari  or  In  the  return  thereto, 
which  were  considered  by  the  court  In  de- 
termining that  proceeding  upon  its  merits, 
but  which  affidavits  are  not  In  the  record  be- 
fore this  court  Section  1944  of  the  Code  of 
Clvli  Procedure  provides  that  the  writ  of  re- 
view must  command  the  part7  to  whom  it  la 
directed  to  certify  to  the  court  issuing  the 
writ  a  transcript  of  the  record  and  proceed- 
ings, that  the  same  may  be  reviewed,  eta 
Section  1947  provides  that  the  review  upon 
this  writ  cannot  extend  further  than  to  de- 
termine whether  the  inferior  tribunal  has 
regularly  pursued  the  authority  of  such  tri- 
bunal. Section  1948  provides  that,  when  a 
full  return  has  been  made,  the  coiurt  must 
bear  the  parties,  and  may  thereupon  give 
Judgment,  elthtf  affirming  or  annulling  or 
modifying  the  proceedings  below.  Section 
1&50  reads:  "A  copy  of  the  Judgment,  signed 
by  the  clerk,  entered  upon  or  attached  to  the 
writ  and  return,  constitute  the  Judgment 
roll."  An  appeal  to  this  court  from  the  Judg- 
ment entered  In  the  district  court  brings  be- 
fore us  for  review  any  questions  appearing 
on  the  Judgment  roll,  as  described  in  section 
1950,  above,  and  In  the  consideration  of  such 
questions  no  other  papers  than  those  men- 
tioned In  section  1950  are  or  ooold  be  prop- 
erly before  this  court. 

2.  It  is  contended  by  r^pondents  here  that 
the  appeal  in  this  Instance  was  not  taken  by 
the  Justice  of  the  peace  court,  but  only  by 
W.  T.  Smith,  the  Justice  of  the  peace,  and 
uiwn  the  authority  of  State  v.  District  Court, 
26  Mont  224,  67  Pac.  114.  68  Pao.  470.  it  Is 
urged  that  the  appeal  Is  Ineffectual  for  any 
purpose.  Section  1,  art  8,  of  the  Constitu- 
tion, provides:  "The  Judicial  power  of  the 
state  shall  be  vested  In  the  Senate,  sitting  as 
a  court  of  Impeachment  in  a  Supreme  Court, 
district  courts,  Justices  of  the  peace,  and  such 
other  inferior  courts  as  the  legislative  assem- 
bly may  establish  In  any  incorporated  city  or 
town."  The  theory  upon  which  the  case  of 
State  V.  District  Court,  above,  was  decided, 
was  that  under  the  Constitution  and  laws  of 
this  state  there  is  a  well-defined  distinction 
between  a  particular  district  court  and  the  1 
Judge  of  that  court  and  the  reason  for  this 
Is  apparent.  The  Constitution  and  laws  have 
vested  In  the  district  court  certain  Jurisdic- 
tion, and  also  have  vested  In  the  Judge  of  the 
district  court  at  chambers  power  to  determine 
various  Judicial  matters  (section  11,  art  8, 
Const,  and  section  171,  Code  Civ.  Proc.);  but 
nowhere  Is  there  lodged  In  the  Justice  of  the 
peace  any  authority  to  do  or  perform  any 
Judicial  act  aside  from  the  authority  vested 
In  such  Justice  of  the  peace  as  a  court  In 


other  words,  the  authority  of  the  Justice  of 
the  peace  and  of  the  Justice  of  the  peace 
court  so  far  as  Judicial  mbtters  are  con- 
cerned, are  Identical.  As  the  writ  of  review 
can  only  affect  such  Inferior  tribunals, 
boards,  and  officers  as  exercise  Judicial  func- 
tions, and  as  the  Justice  of  the  peace,  In  con- 
tradistinction with  the  Justice  of  the  peace 
court,  does  not  exercise  Judicial  functions, 
but  only  does  so  as  a  court  It  is  apparent 
that,  so  far  as  these  certiorari  proceedings 
are  concerned,  there  is  no  distinction  what- 
ever between  the  Justice  of  the  peace  court  of 
Township  No,  1,  Gallatin  county,  Mont,  pre- 
sided over  by  W.  Y.  Smith,  Justice  of  the 
peace,  and  W.  X.  Smith,  Justice  of  the  peace 
of  Township  No.  1,  Gallatin  county,  Mont^ 
as  such;  in  other  words,  for  the  purpose  of 
these  proceedings  they  are  one  and  the  same 
thing.  We  are  therefore  of  the  opinion  that 
the  notice  of  Appeal  Is  sufficient  to  give  this 
court  Jurisdiction. 

8.  It  Is  contended  that  the  specifications  of 
error  in  appellant's  brief  are  insnfflclent;  but, 
aside  from  any  consideration  of  the  others, 
spedflcations  numbered  1  and  5  are  sufficient. 
They  are  as  follows;  *'<1)  The  court  erred 
in  entertaining  the  writ  after  the  return." 
"(B)  The  court  erred  In  rendering  a  Judg- 
ment contrary  to  and  against  law."  It  is 
not  necessary  for  the  appellant  to  assign  his 
reasons  In  the  specifications  contained  in  his 
brief.  Whatever  reasons  he  may  Save  for 
his  contention  are  properly  embraced  in  that 
portion  of  the  brief  devoted  to  his  argum^t. 
Taking  up  these  two  specifications,  then,  and 
considering  them  together,  we  observe  that 
after  the  Justice  of  the  peace  made  his  re- 
turn, the  district  court  had  before  It  all  that 
was  necessary  to  a  determination  of  the  vital 
point  In  controversy  here,  namely,  will  cer- 
tiorari lie?  Upon  the  affidavit  filed  the  court 
doubtless  felt  Justified  in  issuing  the  writ  In 
the  first  Instance,  but  when  the  return  was 
duly  made,  and  it  appeared  therefrom  Just 
what  had  been  done  In  the  Justice  of  the 
peace  court  the  district  court  was  able  to  de- 
termine whether  certiorari  was  the  proper 
remedy,  and  one  which  the  applicants  for  the 
writ  could  invoke.  Section  1941  of  the  Code 
of  Civil  Procedure  provides,  among  o.ther 
things,  that  the  writ  of  review  may  be  grant- 
ed by  the  district  court  when  an  Inferior 
tribunal  exercising  Judicial  functions  has  ex- 
ceeded the  Jurisdiction  of  such  tribunal,  and 
there  Is  no  appeal,  nor,  in  the  Judgment  of 
the  court  any  plain,  speedy,  and  adequate 
remedy.  To  authorize  the  issuance  of  the 
writ  therefore.  It  must  appear  (1)  that  the 
Inferior  tribunal  was  performing  some  Judi- 
cial act;  (2)  that  such  tribunal  exceeded  its 
Jurisdiction;  and  (3)  that  there  was  no  ap- 
peal, and,  in  the  Judgment  of  the  court  no 
other  plain,  speedy,  and  adequate  remedy 
other  than  the  writ  of  review.  All  these 
must  concur  to  sustain  the  remedy  by  cer- 
tiorari, and  the  absence  of  any  one  of  them 
is  fatal  to  It   State  v.  District  Courts  24 


Digitized  by 


800 


78  PACIFIC 


BBPOBTIiR. 


OCoat 


Mont  494.  62  Pac.  820.  It  Is  conceded  In 
this  Instance  that  the  Justice  of  the  peace 
was'  proceeding  In  a  matter  in  that  conrt, 
that  such  court  was  exercising  Judicial  func- 
tions, and  for  tlie  puipose  of  this  decision  it 
mar  be  admitted  that  In  exercising  such 
functions  the  justice  of  the  peace  court  ex- 
ceeded Its  Jurisdiction.  We  are  then  called 
upon  to  determine  tlie  question,  was  there  an 
afipeal?  In  the  flrst  place,  we  maj  say  that 
this  was  In  no  sense  a  Judgment  by  default 
The  defendants  In  the  Justice  court  had  ap* 
peered  and  answered,  but  there  Is  no  provi- 
sion in  law  reQUlrlng  them  to  be  present  at 
the  trial  if  th^  feel  disposed  to  absent  thent- 
selves.  In  Clark  v.  Great  Northern  Ry.  Co., 
76  Pac.  1008,  this  court  said:  "We  preface 
our  consideration  of  the  cause  by  saying  that 
Qie  Justice  of  the  peace  could  not  oitcar  tbe 
default  of  the  railway  company  on  December 
22d,  notwithstanding  the  Justice's  docket  en- 
try seems  to  indicate  that  such  was  attempt* 
ed.  The  defendant  had  on  file  an  answer 
which  put  In  Issue  the  auctions  of  the 
tnuiplalnt.  and,  notwithstanding  the  entry 
made  by  the  Justice  of  the  peace  at  the  time 
of  tiie  trial,  the  record  does  show  tliat  the 
Justice  tried  tlie  Issues  and  entered  Judg- 
ment on  the  proof  adduced  by  the  plaintiff, 
so  that  the  Judgmoit  was  in  no  aenae  a  judg- 
ment by  de&ult,  and  could  not  have  beoi. 
Covart  Yf  Hasktns,  ^  Kan.  S74,  18  Pac.  S22; 
9  Ency.  Law  (2d  Ed.)  16^  and  cases  cited; 
6  Ency.  Pleading  &  Practice,  60."  The  doc- 
trine announced  above  Is  particularly  appli- 
cable to  the  facts  of  this  case.  The  Judg- 
ment entered  by  tbe  Justice  of  the  peace  was 
not  a  judgment  by  d^ult,  notwithstanding 
tbe  Justice's  record  may  contain  an  entry  to 
that  effect 

Section  1761  of  the  Code  of  Civil  Proced- 
ure provides  that  all  appeals  from  a  justice 
court  must  be  tried  anew  in  the  district 
court  Eadb  party  has  the  benefit  of  all  le- 
.  gal  objections  made  in  the  justice  court  and 
wh«i  a  Judgment  Is  reversed  or  set  aside  on 
a  question  of  law  arising  In  a  justice  court 
tiie  district  court  must  either  try  the  case 
anew  or  render  a  judgment.  The  argument 
of  counsel  that  on  an  8iH>eal  to  the  district 
court  the  cause  must  be  tried  de  novo,  and 
that  the  objections  made  in  the  justice  of 
the  peace  conrt  cannot  be  reviewed.  Is  not 
well  founded.  There  can  be  no  misunder- 
standing of  the  meaning  of  section  1761, 
above.  It  is  true  that  the  action  Is  tried  de 
novo,  but  on  such  trial  the  district  court  to 
all  Intents  and  purposes,  sits  as  a  justice  of 
the  peace  court  Its  jurisdiction  in  that  par- 
ticular appeal  is  no  greater  than  the  Juris- 
diction of  the  Justice  of  the  peace  court,  and 
either  party  may  have  reviewed  any  ques- 
tion of  law  or  fact  which  was  properly  raised 
in  the  Justice  of  the  peace  court  and  is  prop- 
erly presented  In  the  district  court  Clark 
T.  Great  Northern  Ry.  Co.,  supra. 
It  Is  tontended  by  respondent  that  oven  If 
ere  is  an  appeal  In  this  instance*  the  rem- 


edy by  aiHieal  Is  not  plain,  speedy,  and  ade- 
quate, and  ttierefore  certiorari  ought  to  lie, 
and  in  support  of  that  contoition  State  ex 
rel.  Johnson  v.  Oase,  14  Mont  520,  37  Pac. 
95,  is  cited.  That  case  was  decided  In  1804. 
Subsequent  to  that  date  this  court  In  numer- 
ous cases  has  particularly  disavowed  the  doc- 
trine therein  announced,  and  It  may  be  con- 
sidered settled  now  as  tbe  law  of  this  state 
that;  if  an  appeal-  lies,  certiorari  will  not 
State  r.  District  Court,  above;  State  v.  Dis- 
trict Court,  27  Mont  179,  70  Pac.  516;  State 
T.  Laurendeau,  27  Hont  522,  71  Pac.  754. 
Furthermore,  in  order  that  certiorari  will 
li^  it  must  sot  only  appear  that  there  is  not 
any  other  plain,  speedy,  and  adequate  rem- 
edy, but  It  must  affirmatively  appear  that 
there  Is  no  appeal.  In  this  Instance,  on  tbe 
contrary,  it  does  affirmatively  appear  tiiat 
defendants  In  the  case  of  Love  Grissom 
appeared  In  tbe  action,  filed  th^  sqwrate 
answers,  and  by  stipulation  agreed  to  a  par- 
ticular time  for  tbe  trial,  and  they  must  then 
be  charged  with  actual  knowledge  of  all  sub- 
sequent iffoceedlngs  In  the  cause.  They  in- 
voked the  aid  of  certiorari  before  the  time 
for  appeal  bad  expired.  They  bad  a  remedy 
by  appeal,  and  that  excludes  the  remedy  by 
the  writ  of  review.  The  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded, with  direction  to  that  court  to  dis- 
miss tlte  cratlorari  proceedings. 
Reversed  and  remanded. 

HILBURN,  J.,  concurs.  BRANTLT,  G. 
J.,  not  having  heard  the  argument  takes  no 
part  in  this  decision. 


HcOORHIOK  V.  JOHNSON  et  aL 

(Supreme  Court  of  Montana.     Nov.  4,  1904.) 

STATUTE  OF  FBAUDS— FB0HI8B  TO  PAT  DKHT  OW 
AHOTHSB^BIOXHAL  OBJWTnOK— BTIDENCB— 
AniUSBXBILITT— BUmcnEHOT— HABMLBSS  KB- 
BOB. 

1.  A  promise  by  partners  to  pay  an  existing 
debt  of  a  corporation  to  another  in  considera- 
tion of  such  other  peiBoa  giving  them  an  aeeo- 
cy  for  Bale  of  his  coal  is  an  original  obligation, 
which,  under  Civ.  Code,  8  3612,  subd.  S,  need 
not  be  in  writing. 

2.  Evidence  la  an  action  for  commlastons  for 
selling  coal  held  sufficient  to  sustain  a  finding 
that  plaintiff.  In  consideration  of  his  agency 
for  defendants,  agreed  to  pay  a  debt  owing  them 
by  another. 

3.  Evidence  In  an  action  for  eommissionn  hfU 
sufficient  to  sustain  a  finding  that  plaintUTs  in- 
debtedness to  defendants  etiualed  the  amount 
of  the  commissions. 

4.  miere  defendants  claim  that  a  certain  con- 
tract was  made  with  plaintiff*a  firm,  which 
plaintiff  denies,  and  according  to  defendants' 
claim  It  Was  made  with  both  members  of  the 
firm,  evidence  as  to  whether  plaintiff  authoris- 
ed his  paitQcr  to  enter  into  the  contract  for  Uw 
firm  is  immaterial. 

5.  Any  error  in  allowing  plaintiff  on  cross- 
examination  to  be  asked  bow  a  certain  account 
stood  is  harmless,  he  having  answered  that  he 
did  not  know. 

6.  Defendants  who.  In  an  action  against  them 
for  commissions  earned  by  a  firm,  claim  that 
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far  a  Tolnable  consideration  the  firm  agreed  to 
pay  the  debt  of  an  insolvent  corporation  to 
theiUf  may  testify  that  tbey  received  nothing 
from  the  assignee  of  the  corporation. 

7.  Defendants,  for  the  pnrpose  of  showing 
that  the  promise  of  plaintlETs  arm  to  pay  a  debt 
owios  them  by  a  corporation  was  for  a  valuable 
coiuiaeration,  and  so  not  within  the  statute  of  ' 
fran^  may  show  the  valne  of  the  business  of 
the  agency  they  gare  on  cndititm  at  sudi  prom- 

IM. 

Appeal  from  District  Oonrt,  Silver  Bow 
Gonnty;  "Wm.  Clancy,  Judge. 

Action  by  John  McGonntck  agelnat  J.  A. 
Johnson  and  others.  Judgment  for  defend- 
ants.  Plelntlfr  appeals.  Affirmed. 

John  J.  McHatton,  tor  aM>eIlant  John 
A.  Lace  and  8.  C.  Herron,  for  respondents. 

HOLLOW  AT,  J.  This  action  was  broaght 
by  John  McOormlck  against  J.  A.  Johnson 
and  J.  C.  McCarthy,  partners  doing  business 
under  the  firm  name  of  Johnson  &  McCarthy, 
and  M.  O.  Harris.  Stripped  of  barren  ver- 
biage, the  pleadings  disclose  the  following: 
That  the  plaintiff  and  the  defendant  Harris 
were  partners  doing  business  in  Butte  under 
tbe  firm  name  of  Harris  &  McCormick.  here- 
after referred  to  as  the  "firm";  that  between 
November  25,  189S,  and  February  1.  1806, 
this  firm  sold  tor  the  defendants  Johnson  & 
MicGarthy,  at  their  special  instance  and  re- 
quest, 23,477,820  pounds  of  coal,  for  which 
tbey  were  to  receive  a  commission  of  10 
cents  per  ton,  amounting  to  $1,173.00,  no 
part  of  which  bad  ever  been  paid.  Plaln- 
tiCT  further  alleges  that  bis  copartner,  Har- 
rlB,  refused  to  Join  him  in  this  action  as 
plaintiff,  and  therefore  he  is  made  a  defend- 
ant It  Is  further  alleged  that  the  defend- 
ants are  colluding  and  conniving  together  to 
defraud  tbe  plaintiff  out  of  his  Interest  in  the 
amount  due  tbe  firm;  tliat  Harris  Is  In- 
solrent  and,  if  permitted  to  secure  posses- 
sion of  plaintiff's  share,  plaintiff  will  be  un- 
able to  recover  it  It  is  farther  alleged  that 
tbe  affairs  of  tbe  copartnership  of  Harris  & 
McCormick  are  fully  wound  up  and  settled, 
and  there  are  no  other  assets  of  said  firm 
except  the  account  against  Johnson  &  Mc- 
Carthy, of  which  the  plaintiff  is  entitled  to 
one-half  and  Harris  to  the  remainder.  The 
prayer  is  for  Judgment  against  Johnson  & 
McCarthy  for  $1,173.90  and  for  an  injunction 
restraining  tbe  defendants  from  making  any 
disposition  of  such  sum  pending  the  trial 
and  final  disposition  of  tbe  controversy. 

To  tbl9  complaint  the  defendants  Johnson 
and  McCarthy  filed  a  separate  answer,  ad- 
mitting the  existence  of  the  copartnership  of 
plaintiff  and  Harris,  and  also  the  partner- 
ship of  Johnson  &  McCarthy;  admitting  al- 
so that  the  firm  had  sold  tbe  amount  of  coal 
mentioned  In  tbe  complaint,  and  was  to 
receive  therefor  as  commission  10  cents  per 
ton,  but  further  alleging  that  such  coal  was 
delivered  under  a  special  contract  as  fol- 
lows: That  prior  to  November  25,  1895,  the 
Harris  &  McCormick  Company  (hereafter 


referred  to  as  the  "company")  was  a  corpora- 
tion doing  a  commission  business  in  Butte; 
that  nearly  all  tbe  capital  stock  of  such  com- 
pany was  owned  by  the  plaintiff  and  de- 
fendant Harris;  that  such  company  was 
the  agent  of  Johnson  &  McCarthy  for  selling 
coal  in  Butte,  and  on  November  25,  1895. 
was  indebted  to  Johnson  &  McCarthy  in 
tbe  sum  of  11.216;  that  on  this  last-men- 
tioned date  such  company  made  an  assign- 
ment for  the  benefit  of  its  creditors,  and 
made  Johnson  &  McCarthy  second  {>referred 
creditors  for  the  sum  of  $1,550;  that  im- 
mediately thereafter  the  partnership  of  Har- 
ris ft  McOirmick  was  formed,  and  such  firm 
made  applicatltm  to  Johnson  ft  McCarthy 
for  the  agency  at  Butte  to  sell  coal  for  them; 
that  tta^eiqwn  an  agreement  was  entered 
Into,  by  tbe  terms  of  which  the  firm  was 
constituted  the  agent  at  Butte  for  Johnson 
&  McCarthy  In  selling  coal,  for  which  such 
firm  should  receive  as  commission  10  cents 
per  ton;  that  sacb  agency  was  created  in 
consIdcTation  that  the  firm  sbonld  assume 
and  pay  the  Indebteduess  of  the  company 
to  Johnson  &  McCarthy,  and  that  all  receipts 
from  the  sale  of  coal  made  by  tbe  firm  should 
be  turned  over  to  Johnson  &  McCarthy,  and 
that  every  month  thereafter  credit  on  the 
former  account  of  tbe  company  sbould  be 
made  of  the  commissions  earned  the  previ- 
ous month  by  the  firm;  that  such  agree- 
ment was  carried  out  until  February  1, 1896, 
when  tbe  full  amount  of  $1,173.90  so  earned 
by  the  firm  had  been  applied  to  the  llquida- 
tlan  of  tbe  former  indebtedness  of  the  com- 
pany, and  the  balance  of  said  indebtedness 
was  thereupon  paid  by  Harris  and  the  agoi- 
cy  of  the  firm  for  Jofaiwm  ft  McCarthy  ter- 
minated. 

Tbe  answer  denies  any  collusion  or  con- 
nivance cm  the  part  of  Johnson  &  McCarthy 
and  Harris,  or  any  intent  to  defraud  McCor- 
mick. The  defendant  Harris  also  filed  a 
separate  answer  of  like  import  as  tbe  an- 
swer of  Jobnson  Sc  McCarthy,  and  also  de- 
nied that  be  had  ever  refused  to  Join  tbe 
plaintiff  In  bringing  this  action.  Tbe  r^ly 
denies  the  existence  of  tbe  special  contract 
mentioned  In  the  answers. 

Tbe  cause  was  tried  to  the  court  without 
a  Jury.  The  court  found  the  Issues  for  the 
defendants,  and  entered  a  Judgment  In  their 
favor  for  costs,  from  which  Judgment  and 
an  order  refusing  him  a  new  trial  tbe  plain- 
tiff appealed. 

The  specifications  relied  upon  are  insufll- 
dency  of  tbe  evidence  to  support  the  find- 
ings, decision,  and  order  of  the  court,  and 
errors  In  law  occurring  at  the  trial  and  ex- 
cepted to  by  plaintiff.  Numerous  speclQca- 
tlons  are  made  of  the  Insufficiency  of  tbe 
evidence  to  support  the  decision  of  the 
court,  but  they  may  be  considered  together. 
Tbe  answer  of  tbe  defendants  Jobnson  & 
McCarthy  amounts  to  a  confession  and  avoid- 
ance. There  Is  no  question  but  what  the 
full  amount  of  $1,173.90  was  earned  by  the 
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firm  and  Is  due  to  it,  unless  the  same  has 
been  paid;  and  there  Is  no  claim  whatever 
that  any  part  of  it  has  been  paid,  except  In 
the  manner  set  forth  In  the  answers.  If 
the  contract  mentioned  by  the  defendants 
was  actually  made  and  executed  as  alleged 
In  the  answers,  then  the  firm  was  fnlly  paid 
prior  to  the  commencement  of  this  action. 
If  such  contract  was  not  made,  then  plain- 
tiff should  have  prevailed,  assuming  that  he 
lias  the  right  to  maintain  this  action,  which 
question  Is  not  considered,  but  reserved. 

It  is  earnestly  contended  by  appellant  that 
the  special  contract  alleged  in  th6  answers, 
if  ever  entered  into  at  all,  was  Invalid  under 
the  statute  of  frauds  (subdivision  2,  i  218Q, 
Civ.  Code),  which  provides:  "The  following 
contracts  are  invalid,  tmless  the  same,  or 
some  note  or  memorandum  thereof,  be  In 
writing  and  subscribed  by  the  party  to  be 
charged,  or  his  agent:  •  •  •  (2)  A  spe- 
cial -promise  to'  answer  for  the  debt,  default, 
or  miscarriage  of  another,  except  In  the  cases 
provided  for  In  section  3612  of  this  Code." 
The  contention  made  is  that  the  contract  as 
alleged  Is  clearly  a  special  promise  on  the 
part  of  the  firm  of  Harris  &  McCormIck  to 
answer  for  the  antecedent  debt  of  the  Har- 
ris &  MeCormlcli  Company,  a  corporation, 
and,  as  the  evidence  shows  that  such  con- 
tract was  not  in  writing,  therefore  there  was 
no  evidence  to  support  any  legal  defense 
which  defendants  made.  However,  subdivl-  | 
slon  2  of  section  218S,  above^  Is  subject  to  , 
the  qualiflcations  Imposed  by  section  3612  of 
the  same  Code.  This  latter  section,  among 
other  things,  provides:  "A  promise  to  an- 
swer for  the  obligation  of  another,  in  any  of 
the  following  cases,  is  deemed  an  original  ob- 
ligation of  the  promisor,  and  need  not  be  in 
writing:  •  •  •  (3)  Where  the  promise  be- 
ing for  an  antecedent  obligation  of  an- 
other *  *  *  Is  made  upon  a  consideration 
beneficial  to  the  promisor,  whether  moving 
from  either  party  to  the  antecedent  obliga- 
tion, or  from  another  person."  While  there 
is  considerable  conflict  in  the  authorities  re- 
specting the  proper  construction  to  be  given 
to  statutes  of  this  character,  the  decided  | 
weight  of  authority  seems  to  uphold  this 
rule,  namely:  When  the  original  debt  was. 
antecedently  contracted  and  subsists,  the 
promise  to  pay  it  Is  original  if  founded  up-  ; 
on  a  new  consideration  moving  to  the  prom-  i 
Isor,  and  beneficial  to  htm,  and  such  that 
the  promisor  thereby  comes  under  an  Inde- 
pendent duty  of  payment.  Irrespective  of  the 
liability  of  the  principal  debtor.  Brown  on 
Statute  of  Frauds,  §  214a;  White  v.  Rintoul, 
108  N.  Y.  222,  16  N.  E.  318.  In  Emerson  v. 
Slater,  22  How.  (U.  S.)  28,  16  L.  Ed.  360,  the 
same  rule,  in  effect,  is  thus  stated:  "Cases 
arise  which  also  fall  within  the  statute, 
where  the  collateral  agreement  is  subse- 
quent to  the  execution  of  the  debt,  and  was 
not  the  Inducement  to  It,  on  the  ground  that 
the  subsisting  liability  was  the  foundation  of 
the  promise  on  the  part  of  the  defendant,  | 


without  any  other  direct  and  Mparate  consid- 
eration moving  between  the  parties.  But 
whenever  the  main  purpose  and  object  of  the 
promisor  is,  not  to  answer  for  anotber,  but 
to  subserve  some  pecuniary  or  business  pur- 
pose o;f  his  own,  involving  either  a  benefit  to 
himself  or  damage  to  the  other  contracting 
party,  his  promise  is  not  within  the  statute, 
although  It  may  be  In  form  a  promise  to  pay 
the  debt  of  another,  and  although  the  per- 
formance of  it  may  incidentally  have  the  ef- 
fect of  extinguishing  that  liability."  To  the 
same  effect  are  the  following  auUiorities:  2 
Current  Law,  109;  Pratt  v.  Fishwild  (Iowa) 
96  N.  W.  1089;  Lookout  Mt.  B.  Oo.  v.  Hous- 
ton (Tenn.)  2  S.  W.  36,  and  cases  dted;  GU- 
more  v.  Skookum  Box  Factory  (Wash.)  56 
Pac.  934;  Crawford  v.  Edison  (Ohio)  IS  N. 
B.  80;  Simpson  t.  Carr  (Ky.)  76  8.  W.  346;  1 
Reed  on  Statute  of  Frauds,  8  78-  The  qaes- 
tlon  of  novation  is  not  involved.  If  the 
promisor  Is  to  receive  some  substantial  ben- 
efit— a  benefit  which  he  did  not  enjoy  before 
— for  which  his  promise  is  exchanged.  It  is 
wholly  immaterial  whether  the  original  debt- 
or remains  liable  or  not.  Calkins  t-  Cban- 
dler,  36  Mich.  820,  24  Am.  Rep.  C93.  and  the 
cases  cited;  Gilmore  v.  Skookum  Box  Fac- 
tory, supra.  The  rule  baa  for  Its  basis  the 
new  consideration,  and  the  promise  founded 
upon  it  creates  a  primary  liability  on  the 
part  of  the  promisor. 
1  Applying  these  principles,  then,  to  the  facts 
,  of  this  case,  we  observe  that.  If  the  special 
contract  pleaded  in  the  answers  was  ever 
made  at  all,  it  bad  for  its  consideration  the 
agency  for  Johnson  &  McCarthy  at  Butte  to 
handle  their  coal  in  that  market  for  them, 
conferred  upon  the  firm;  an  agency  which 
the  testimony  shows  was  worth  to  such  firm 
about  f 750  per  month.  In  other  words,  if  we 
accept  the  version  of  the  contract  as  given 
by  Johnson  and  Harris,  it  Is  apparent  that 
the  firm  would  not  have  been  constituted  the 
agent  for  Johnson  &  McCarthy  unless  that 
firm  bad  assumed  and  agreed  to  pay  the  pri- 
or existing  debt  of  the  company;  and  their 
version  further  is  that,  as  an  Inducement  to 
I  Johnson  &  McCarthy  to  constltnte  the  firm 
their  agent,  such  firm  agreed  to  assume  and 
pay  the  debt  of  the  company.  We  are  of 
the  opinion  that,  if  the  contract  as  pleaded 
;  In  the  answers  was  actually  entered  into, 
I  the  promise  to  pay  the  prior  debt  of  the  com- 
pany became  an  original  obligation  on  thepart 
of  the  firm,  enforceable,  though  not  In  writ- 
ing. Was  the  contract  pleaded  in  the  answers 
actually  entered  into?  J.  A.  Johnson,  one 
member  of  the  firm  of  Johnson  &  McCarthy, 
testlfled.  In  effect,  that  he  was  in  Butte  soon 
after  the  assignment  was  made  by  the  com- 
pany; that  he  saw  both  Harris  and  McCor^ 
mick;  that  they  solicited  the  agency  in  han- 
dling the  coal  for  Johnson  &  McCarthy  at 
Butte:  that  he  told  them  that  his  firm  would 
I  not  tnke  under  the  assignment,  as  he  did  not 
know  whether  there  would  be  anything  for 
I  them;  that  he  further  toU  them  that  tbe 
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only  coDdlthm  upon  which  tiiey  could  have 
the  agency  was  that  they  become  reepODSlble 
for  the  debt  of  the  company  and  allow  John- 
flon  &  McCarthy  to  retain  the  commiaaions 
earned  tmtl]  the  debt  was  paid;  that  they 
*  agreed  to  this,  and  carried  out  the  agree- 
ment, and  It  was  some  months  afterwards 
before  there  was  any  trouble  about  It  M.  C. 
Harris,  who  was  the  copartner  with  pialntlir, 
testified  to  the  same  effect;  and  one  Fits 
Butler,  who  was  bookkeeper  tw  the  com- 
pany, assignee  of  that  company,  and  also  the 
IxKikkeeper  for  the  firm,  testified  that  Mc- 
Cormick  told  him  that  Mr.  Johnson  had  said 
to  him  (McCormlck)  again  and  again  that  he 
wanted  him  to  remember  that  the  partner- 
ship was  to  assume  the  indebtedness  of  the 
corporation.  -  The  plaintiff  contradicted  the 
evidence  of  these  witnesses  on  b^alf  of  the 
defendants,  but  offered  no  other  evidence  in 
disputation  of  their  testimony  except  some 
letters  which  he  had  received  from  McCar* 
thy,  one  of  the  defendants— one  making  in- 
quiry as  to  what  had  heen  done  under  the 
aaalgDment,  and  In  the  others  agreeing  to 
pay  McCormlck  what  he  claimed  of  the  com- 
missions if  McCormlck  would  secure  an  or^ 
der  therefor  from  Harris.  These  letters  are 
explained  by  McCarthy  by  saying  that  the 
only  knowledge  he  had  of  the  terms  of  the 
agreement  was  what  he  received  from  John- 
son, bis  copartner;  that  he  wrote  the  letters 
above  referred  to  without  consulting  John- 
son; that  he  charged  the  partnership  with 
the  debt  of  the  corporation,  and  every  month 
tboreafter  credited  the  partnership  with  the 
commissions  which  they  had  earned  the  pre- 
vious month;  that  they  were  willing  to  pay 
McCormlck  the  amount  which  he  claimed 
out  of  the  commission  If  he  secured  an  order 
from  Harris  for  -  them  to  do  so.  In  the 
light  of  this  testimony  the  court  found  the  la- 
sues  for  the  defendants.  In  other  words,  the 
court  found  that  the  special  contract  as 
pl»ded  bad  been  entered  into  and  had  been 
fully  carried  out  We  are  of  the  iqtliiton  that 
the  evidence  Is  abundant  to  sustain  the  iLoA- 
ing  of  the  court  In  this  regard. 

Was  tiiere  evidence  sufficient  to  show  that 
ttie  company  owed  Johnson  &  McCarthy  at 
least  $1,173.90?  The  books  Of  the  company, 
kept  by  Butler,  showed  an  Indebtedness  on 
October  31st  of  $1,458.74,  and  on  November 
80^  $1,147.76.  The  witness  Harris  testlfled 
that  at  the  time  the  assignment  was  made 
the  corporation  owed  Johnson  &  McCarthy 
about  $1,200.  H<rCarthy  testified,  in  efTect, 
that  the  commissions  earned  by  the  firm, 
which  the  pleadings  admit  amounted  to  $1,- 
17&90,  did  not  entirely  liquidate  the  prior 
debt  of  the  company;  and  that  a  small  bal- 
ance was  left  on  February  1,  1896,  which 
was  subsequently  paid  by  Harris.  The  ex- 
act amount  of  such  indebtedness  was  Im- 
material so  long  as  it  equaled  or  exceeded 
tbe  amount  of  the  commlBsions  earned  by 
the  firm;  and  the  general  finding  of  the 
«oiirt  in  favor  of  tbe  dtfendants  amounted 


to  a  specific  finding  that  such  Indebtedness 
was  at  least  $1,178.90,  and  in  support  of 
this  finding  the  evidence  appears  ample. 

It  is  contended  that  the  evidence  is  In- 
sufficient to  show  that  Johnson  &  McCarthy 
did  not  receive  any  benefit  from  the  assign* 
ment  of  the  company.  With  reference  to 
tills  the  witness  Harris  testlfled:  "Johnson 
came  over  Immediately  after  the  assign- 
ment *  *  *  He  said  he  would  not  have 
anything  to  do  with  tbe  assignment,  and,  if 
we  wanted  the  agency,  we  would  have  to 
let  him  keep  the  commissions  until  the  old 
debt  was  paid."  The  defendant  Johnson 
testlfled  that  his  firm  received  nothing  what- 
ever from  the  assignee  of  the  company. 
Butler,  the  assignee,  testified  with  reference 
to  this  matter  as  follows:  "Q.  Can  you  tes- 
tify at  this  time  whether  or  not  the  flrm  of 
Johnson  &  McCarthy  ever  received  anything 
from  you  as  assignee  of  the  old  company? 
A.-  No,  sir;  they  did  not  I  know  they  did 
not"  In  the  absence  of  any  evidence  to 
contradict  these  statements,  it  would  seem 
that  the  court  had  abundance  of  evidence  to 
satisfy  it  that  nothing  whatever  was  paid  by 
the  assignee  to  tbe  defendants  Johnson  & 
McCarthy. 

When  the  plslntltt  was  testifying  in  his 
own  behalf  be  was  asked  this  question:  "Q. 
Did  you  ever  antborlze  Mr.  Harris  to  make 
an  agreement  fon  your  partnership  to  assume 
the  Indebtedness  of  the  corporation?"  An 
objection  to  this  question  was  interposed  on 
the  ground  that  it  was  Immaterial  and  in- 
competent which  objection  was  soatalned, 
and  the  plaintiff  excepted.  Tbe  theory  of 
the  defendants  was  that  the  agreement  by 
which  the  flrm  had  assumed  and  agreed  to 
pay  the  prior  debt  of  the  company,  was 
made  in  Butte  between  Johnson,  acting  for 
the  firm  of  Johnson  &  McCarthy  on  the  one 
part,  and  Harris  and  McCormlck.  Both 
Johnson  and  Harris  testified  that  McCormlck 
was  present  at  the  time  and  participated  in 
making  the  agreement  Butler  testified  that 
McCormlck  afterwards  told  him  tbe  terms 
of  the  contract  under  which  they  secured 
the  agency  for  Johnson  &  McCarthy.  These 
terms,  as  testified  to  by  these  witnesses,  are 
tbe  terms  set  forth  in  the  answers.  There 
Is  no  claim  on  the  part  of  the  defendants 
that  the  contract  was  made  with  Harris 
alone,  representing  the  partnership  of  Har- 
ris &  McCormlck.  and  therefore  it  was  en- 
tirely immaterial,  upon  this  theory  of  the 
case,  whether  McCormlck  had  ever  author^ 
ized  Mr.  Harris  to  enter  into  such  an  agree- 
ment or  not.  Either  McCormlck  participat- 
ed in  makli)g  the  agreement  or  the  agreement 
was  never  made. 

On  cross-examination  the  witness  McCor-  ■ 
mick  was  asked:  "Q.  At  the  time  that  yon 
were  in  the  coal  business,  right  after  tbe 
failure  of  the  corporation,  how  did  your  ac- 
count stand  with  Johnson  &  McCarthy?" 
An  objection  was  interposed  to  this  ques- 
tion, the  objection  waa  overruled,  and  er- 
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ror  Is  asslRiied.  In  view  of  the  fact  that  the 
witness  answered,  "I  don't  know,"  It  Is  ap- 
parent that  If  the  court  committed  error  in 
permitting  the  qaestlon  to  be  answered,  the 
error  Is  without  prejudice. 

While  the  defendant  Johnson  was  on  the 
witness  stand  he  was  asked  by  his  counsel 
this  question:  "Q.  What,  If  anything,  did 
your  firm  ever  receive  from  the  assignee  of 
the  corporation  known  as  Harris  &  MeOor- 
mlck  Company,  which  made  its  assignment 
to  F.  H.  Butler,  as  assignee,  on  or  about  the 
25th  of  November,  1895?"  to  which  counsel 
for  plaintiff  objected  on  the  ground  that  It 
was  immaterial,  irrelevant,  and  incompetent 
under  the  pleadings  of  this  case.  The  ob- 
jection was  overruled,  and  exception  noted. 
The  witness  answered,  "Nothing."  The 
pleadings  In  this  case  show  that  Johnson  & 
^IcCarthy  had  been  made  a  second  preferred 
creditor  of  the  company.  The  plalnOfE  him- 
self admits  that  this  preference  was  made 
without  the  knowledge  of  Johnson  and  Mc- 
Carthy, or  either  of  them.  Since  the  de- 
fendants Johnson  and  McCarthy  are  claim- 
ing In  tbelr  answer  that  they  had  fully  paid 
all  commissions  earned  by  the  firm  under 
the  special  contract  claimed  by  them  to 
have  been  made  for  the  assumption  and 
payment  of  the  debt  of  the  company,  and 
that  such  coutrnot  bad  been  carried  out 
according  to  Its  terms  aa  understood  by 
them,  they  deemed  it  necessary  to  show  that 
no  part  of  that  indebtedness  bad  been  liqui- 
dated otherwise.  Certainly  no  injury  could 
be  done  to  the  plalntllT  by  reason  of  this 
character  of  testimony;  for,  after  all,  with- 
out any  reference  to  the  assignment,  the 
plaintiff  was  entitled  to  recover  unless  he 
had  been  fully  paid,  and  the  only  pretense 
made  that  he  tiad  been  paid  was  that  the 
payment  was  made  under  the  special  con- 
tract pleaded  in  the  answers. 

WbUe  the  defendant  Harris  was  on  the 
witness  stand  testifying  with  reference  to 
the  agency  which  he  and  his  partner 
had  for  handling  coal  for  Johnson  &  Mc- 
Carthy, he  was  asked,  with  reference  to  that 
business,  this  question:  "Q.  About  how 
much  would  that  business  average?"  To 
this  an  objection  was  interposed  that  it  was 
Immaterial  and  Incompetent.  The  objection 
was  oveiTuled,  and  an  exception  noted.  The 
witness  answered,  "About  $750  per  month." 
As  heretofore  said,  the  only  defense  made  to 
the  plaintUTs  cause  of  action  was  that  the 
plaintiff  and  his  copartner,  Harris,  had 
agreed  to  assume  and  pay  the  debt  of  the 
company.  It  was,  therefore,  necessary,  In 
presenting  this  theory  of  the  case  for  the 
defendants,  to  show  that  the  contract  which 
they  entered  Into  with  the  firm  was  not  with- 
in the  Inhibition  of  the  statute  of  frands, 
but,  on  the  contrary,  that  they  parted  with 
value,  and  that  such  firm  acquired  a  valuable 
coTif^ession  In  being  constituted  the  agent  for 
Johnson  &  McCarthy  for  handling  their  coal 
In  the  city  of  Butte,  and  therefore  the  con-  | 


tract  comes  within  the  purview  of  subdivi- 
sion 3  of  section  8612,  above,  and  that  it 
was,  therefwe,  ■  valid  contract,  and  need 
not  be  in  writing.  Upon  this  theory  th« 
evidence  was  properly  admitted. 

We  are  of  the  opinion  that  the  evidence  I» 
amply  suffldent  to  justify  the  finding  and 
decision  of  the  court,  and  that  the  record 
discloses  no  prejudicial  error.  The  judgment 
and  order  are  affirmed. 

Afflimed. 

MILBURN,  J.,  concurs.  BRANTLT,  0.  J., 
not  having  heard  the  argumoit,  takes  no  part 
in  tbe  f oregolnjt  dectsim. 

TBRaiTOBT  T.  WATSON. 

(Supreme  Oonrt  of  New  Hexioo.    BepL  18; 
1904.) 

CBIiaiUL  LAW— TAILUBE  TO  INBTBUOT— WAIV- 
n  or  OBJECnONB— ASSAULT  WITH  XH- 
TIHT  TO  KILL. 

1.  It  Is  error  for  the  court  In  a  criminal  ease 
to  omit  to  instruct  the  jury  as  to  the  law  of 
the  case,  whether  requested  so  to  do  or  noL 
Such  error,  however,  cannot  be  taken  advantage 
of  anleea  excepted  to  at  the  time  the  jury  Is 
instructed. 

2.  It  is  the  duty  of  tbe  coort  to  lastnict  the 
jury  in  a  criminal  cass  as  to  the  law  of  adf- 

defense  where  there  Is  any  evidence  tending  to 
establish  such  defense;  but,  in  order  that  tbe 
defendant  may  take  advantage  of  snch  error, 
he  must  except  to  the  failure  of  the  court  to  so 
instruct  at  the  time  the  jury  is  instructed. 

3.  The  law  in  this  territory  presumes  that  a 
loaded  gun  Is  a  deadly  weapon. 

(Syllabus     the  Oonrt.) 

Appeal  from  District  Court,  Eddy  County; 
before  Chief  Justice  William  J.  Mills. 

Mote  Watson  was  convicted  of  assault 
with  Intent  to  kill,  and  appeals.  Affirmed. 

The  appellant  was  Indicted  at  tiie  October 
term,  190S,  for  an  assault  upon  one  Boyd 
Hill  with  a  loaded  pistol,  with  Intent  to 
murder  him,  th«  said  Boyd  Hill,  on  the  11th 
day  of  June,  1890.  The  Indictment  was  filed 
on  the  8th  day  of  October,  1908.  Warrant 
was  Issued  and  served  the  same  day.  De- 
fendant pleaded  not  guilty,  and  the  trial  was 
set  for  October  0,  1903.  On  that  day  tbe 
defendant  made  his  affidavit  for  continu- 
ance of  the  case,  which  was  overruled,  and 
on  the  same  day  trial  was  had,  and  the  jury 
found  the  defendant  "guilty  of  assault  with 
a  deadly  weapon."  On  Uie  12th  of  October 
motion  for  a  new  trial  was  filed  by  de- 
fendant, which  was  overruled,  no  exceptions 
taken,  and  defendant  was  sentenced  to  2% 
years  In  the  penitentiary.  An  appeal  was 
allowed  and  aitpasedeas  granted. 

J.  8.  Fitzhugh,  for  appellant  Edward  U 
Bartlett,  Sol.  Gen.,  for  the  Territory. 

BAKER,  J.  (after  stating  the  facts).  Tbe 
first  error  complained  of  is  that  of  tbe  court 
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In  oTetrnUiig  defendanVs  motiim  for  a  new 
trial.   The  motion  for  a  condnoance  In  this 
canse  was  upon  the  ground  of  absent  wlt- 
neaseB  who  radded  In  the  state  of  Texaa,  at 
a  distance  of  some  500  mUes  from  the  place 
of  trial.  The  facts  which  thej  would  swear 
to,  If  present,  as  set  out  in  the  motion  for 
flw  contlnoance,  were  certainly  twj  mate- 
rial, and  sncb  evidence  ought  to  hare  been 
before  the  ]ui7.   The  diligence  of  defend- 
ant In  trying  to  hare  them  In  court  for  the 
trial,  the  llkellbood  of  their  being  before  the  j 
court  at  any  future  time  Of  the  same  term 
or  at  the  next  term,  are  facts  to  be  estab- 
lished to  the  satisfaction  of  the  trial  court  j 
The  continuance  of  a  cause  upon  application  | 
Is  a  matter  In  the  discretion  of  the  trial  ; 
court,  and  will  not  be  Interfered,  with  unless  ■ 
it  appears  that  ttie  trial  court  abused  sudi  < 
dlBcretl<m.   This  Is  the  unlTmal  rule,  and  j 
has  been  adhered  to  1^  this  court  in  the 
case  of  Territory  t.  PadlUa  (N.  M.)  71  Fac. 
1081.   Section  3146  of  the  Complied  Laws  of 
1897  is  applicable  in  criminal  cases  as  well 
as  In  civil  causes.  Territory  v.  O'Donnell,  < 
4  N.  H.  196.  12  Pac         The  court  in  the 
last  case  cited  quotes  from  Martin  t.  Peo- 
ple, 18  111.  842,  as  follows:  "The  only  way 
for  a  party  to  avail  himself  in  this  court  of 
objections  to  InstructionB  In  the  court  below 
is  to  exc^  to  the  decision  of  the  court  in 
giving  or  refusing  them  at  the  time  they  are 
made"-— referring  to  Instructions  by  the  trial 
court  to  the  Jury;  and  the  court  cites  a  very 
Icmg  list  of'  anthfwitles  from  many  of  the 
states  in  support  of  the  pn^iiosition.   In  fac^ 
we  say  that  that  Is  the  rule  well  estaUMied 
by  the  courts  of  the  United  SUtes. 

The  question  arising  iu  this  case  is  wheth- 
er or  not  it  is  necessary  for  the  defendant  to 
take  Ids  exception  to  the  nondirectlm  by 
the  court  to  the  Jury  of  a  material  issue  rais- 
ed by  the  evidence  to  the  case.  In  Territory 
Ctonsales  (N.  M.)  68  Pae.  926,  this  court 
said:  "Where  coonsd  are  of  the  opinion 
that  the  courts  tostructlons  do  not  fully 
cover  the  issues  to  the  case,  it  is  the  duty 
of  counsel  to  submit  proper  tostructlonB  cov- 
ering omissions  claimed  to  the  trial  court; 
and*  if  counsd  fall  to  do  so,  he  is  not  In  a 
position  to  assign  «Tor  upon  sucb  grounds 
in  this  court"  In  11  Bncy.  of  Pleadtog  & 
Practice,  p.  217,  we  find  the  following:  "If 
an  instruction  is  correct  as  far  as  It  goes, 
but  is  too  gomal.  or  is  not  sufficiently  full 
or  explicit,  or  omlto  mat«1al  Issues  raised 
in  the  pleadings  and  proof,  error  cannot  be 
assigned  to  the  absence  of  a  properly  drawn 
request  tor  vaore  spedflc  and  comprehensive 
Instmcttons;"  which  Is  ftrflowed  by  a  long 
list  of  authorities  from  almost  every  state 
to  the  Union.  It  is  further  said  in  the  Bncy- 
di^Media,  supra,  that  the  failure  of  the  Judge 
to  (Aarge  upon  any  material  potot  usually 
resnlto  from  inadvertence,  and  the  law  casts 
upcm  the  party  the  doty  of  calling  the  Judge's 
attention  to  the  matter.  If  he  then  refuses 
to  ^ve  a  properly  requested  Instruction,  such 


refusal  is  grooud  tor  error;  but  a  party 
cannot  in  a  court  of  error  avail  himself  of 
an  omission  which  he  made  no  eCCort  to 
have  supplied  at  the  time. 

In  the  case  at  bar  there  was  evidence 
tending  to  show  self-defense.  There  is  a 
grare  doubt  to  the  mind  of  the  court  whether 
or  not  such  facto  constltoted  self-defense 
to  the  extent  that  it  should  have  been  sub- 
mitted to  tbe  Jury.  But  even  If  such  evi- 
dence was  of  such  weight  the  defendant 
took  no  exception  to  the  court's  omission  to 
give  such  instruction,  or  to  any  manner 
Ailed  tbe  court's  attentlim  to  such  omission. 
It  wHl  be  seen  from  the  dtoUons  referred 
to  that  the  def«adant  should  have  prepared 
and  presented  a  proper  Instruction,  and, 
had  the  court  then  refused  to  give  the  same, 
be  should  have  taken  his  exception,  when  he 
might  have  availed  liimself  of  tbe  error  In 
this  court  By  so  dotog  the  court's  atten- 
tion would  have  been  called  to  such  omission, 
and  an  opportunity  given  to  have  supplied  It. 
The  fact  that  the  defoidant  neither  called 
the  court*  8  attention  to  such  omission  nor 
took  exception  thoeto  was  an  tnta  of  which 
the  defendant  cannot  now  avail  himself,  if. 
todeed,  the  evidence  In  the  case  was  such  as 
to  warrant  the  conrt  to  giving  an  lnstructl<» 
on  the  subject  of  self-defense. 

Another  assignment  of  error  is  that  the 
court  erred  to  toiling  to  give  to  ito  instruc- 
tions to  the  Jury  the  dtf  nltltm  of  a  deadly 
weapon.  As  a  matter  of  law.  a  loaded  gni< 
commonly  called  a  revolver,  Is  a  deadly  weap- 
cn.  This  Is  not  only  so  at  common  law,  but 
it  la  so  as  d^ned  by  section  1S83  of  tlie 
Compiled  Laws  of  New  Mexico,  1897. 

For  the  reasons  given,  the  Judgment  of  the 
lower  court  is  affirmed. 

Menu,  POPE,  and  PARKER,  JJ..  concur. 


ESQUIBBL  V.  GHAVDS. 
(Supreme  Court  of  New  Bfodeo.    Oct  17, 
1901.) 

BLXCnONS— BALLOTS— POUTXCiX  VBVICX— 
UNLAWFUL  UBE— PINALTT. 

1.  Section  1633,  Comp.  Laws  1897,  providing ' 
for  the  adoption  by  the  convention  o£  a  political 
party  of  a  mark  or  designating  device  tor  ase 
on  Its  ballot  and  further  providing  that  *it 
shall  be  nnlawtol  for  any  other  political  con- 
vention, person  or  persons  in  such  county  to- 
adopt  or  use  any  such  mark  or  designating  de- 
vice for  election  purposes  or  to  cause  the  same 
to  be  placed  or  printed  on  any  ticket  or  ballot 
to  be  voted  at  such  election,  without  havinff 
printed  on  such  ticket  or  ballot  all  of  the  names 
of  the  candidates  nominated  b;  the  political 
convention  adopting  such  mark  or  designating 
device,"  lias  no  reference  to  the  voter,  and  does- 
not  make  bis  act  in  casting  such  a  ballot  an  un- 
lawful one. 

2.  The  words  "political  convention,  person  or 
persons,"  and  the  words  "adopt  or  use  •  •  • 
for  election  purposes,"  refer  solely  to  the  po- 
litical management  or  agencies  used  in  ori^nat- 
Ing  and  furniahing  ballots,  and  not  to  the  per- 
sona whose  sole  connection  with  sodi  ballot  is 
voting  tbe  sauM^ 
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8.  Where  a  statute  creates  a  new  offense,  and 
prescribes  a  penalt?  therefor,  mch  poialty  is 
exclusive,  and  the  courts  have  no  power  to  read 
Into  the  statutes  additional  penalties. 

4.  The  sole  penalty  prescribed  for  the  ylola- 
tion  of  section  1C33  being  a  term  of  imprison- 
ment for  those  legally  responsible  for  the  unlaw- 
ful oririnaticm,  use,  and  circulation  of  ballots 
containing  the  mark  or  designating  device  of 
another  party,  no  other  penal^  follows  from  the 
enforcement  of  said  statute. 

5.  The  mere  fact  that  a  printed  ballot  con- 
tains at  the  head  thereof  the  emblem  that  has 
been  legally  adopted  by  a  political  party,  but 
does  not  contain  all  of  the  names  of  the  candi- 
dates adopting  it,  does  not,  under  section  1633, 
render  such  ballot  illegal  and  void,  and  such  bal- 
lot must  be  counted.  « 

6.  The  penalty  of  losing  his  ballot  vritl  not,  In 
iht  absence  of  a  statute  so  declaring,  be  imposed 
□pon  a  voter  because  of  informalities  in  his  bal- 
lot due  to  a  violation  of  law  by  others,  and  for 
which  he  is  in  no  sense  responsible. 

(Syllabus  by  the  Court) 
Baker,  3.,  dissenting. 

Appeal  from  District  Oourt,  San  Miguel 
Countj';  before  Chief  Justice  William  J.  Mills. 

Action  by  Jose  S.  Esqulbel  against  Fran- 
cisco 8.  CbareB.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

We  are  of  opinion  that  the  statement  of 
facts  by  the  appellant  In  his  brief  Is  a  fair 
statement  of  the  facts  to  this  case,  and  we 
adopt  tbem.  They  are  as  follows: 

"This  Is  a  proceeding  under  the  statutes  of 
the  territory  of  New  Mexico,  commenced  by 
the  appellee,  to  contest  the  election  of  ap- 
pellant to  the  office  of  assessor  of  San  Miguel 
county.  Appellant  and  appellee  were  candi- 
dates for  the  office  of  assessor  of  San  Miguel 
county  at  the  election  held  on  November  4, 
1902.  The  canvass  of  the  returns  of  the 
election  showed  that  appellant  had  received  a 
majority  of  152  votes  of  the  votes  cast  at 
that  election,  and  he  was  accordingly  declar- 
ed assessor  of  said  county,  and  a  certlQcate 
of  election  was  issued  to  him  for  said  office. 
Thereafter,  on  November  19,  lEKMJ,  said  ap- 
pellee filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  San  Miguel  county  his  notice 
of  contest,  setting  forth  and  specifying  as 
his  grounds  of  contest  the  following,  among 
other  things,  to  wit:  That  the  Republican 
.Party  on  October  21,  1902,  in  convention  as- 
sembled, adopted  by  resolution  the  American 
flag  as  the  designating  device  to  be  placed  at 
the  head  of  its  ticket  to  be  voted  for  at  the 
general  election  to  be  held  on  November  4, 
1902,  which  designating  device  is  shown  by 
Exhibit  A,  attached  to  the  notice  of  contest, 
and  printed  and  used  said  designating  device 
at  the  head  of  all  the  tickets  of  said  party 
used  at  said  election;  that  the  appellee,  Jose 
S.  EsQulbel,  was  duly  nominated  as  a  candi- 
date for  the  office  of  assessor  of  San  Miguel 
county;  that  a  certificate  showing  the  adop- 
tion of  the  American  flag  as  such  designat- 
ing device,  and  the  nomination  of  the  candi- 
dates of  said  Republican  Party,  signed  by 
the  presiding  officer  and  secretary  of  said 
convention,  was  filed  with  the  probate  clerk 
of  San  Miguel  county  on  October  2d,  1802; 


that  thereafter  certain  unknown  parties  caus- 
ed to  be  printed  and  circulated  certain  slips 
of  paper.  In  size  and  form  resembling  ballots 
which  could  be  legally  used  at  said  electioB, 
having  at  the  top  thereof  a  certain  false  des- 
ignation, heading,  and  designating  device, 
to  wit,  an  American  fiag  similar  in  sise  and 
form  to,  and  In  Imitation  of.  the  said  Ameri- 
can flag  so  as  aforesaid  adopted  and  used  by 
the  Republican  Party  of  San  Miguel  coun- 
ty, and  also  had  printed  at  the  top  thereof, 
and  below  the  designating  device,  the  words, 
'Boleta  del  Partido  Bepabllcano-Independl- 
ente  del  Condado  de  San  Miguel'  (in  Bnglisb, 
'Ticket  of  the  Indep^dent  Republican  Party 
of  Sao  Miguel  (bounty*),  one  of  which  print- 
ed slips  of  paper  Is  attached  to  the  notice  of 
contest,  and  marked  'Sibibit  B*;  that  said 
last-mentioned  printed  slips  of  paper  were 
calculated  and  Intended  to  deceive  the  voters 
of  San  M^el  county  at  said  election,  by  rea- 
son and  means  of  the  false  designation,  head- 
ing, and  designating  devicCi  leading  said 
voters  to  believe  that  said  slips  were  tickets 
and  ballots  of  the  Republican  Party  for  said 
election;  that  on  said  slips  of  paper  pur- 
porting to  be  tickets  of  the  Independent  Re- 
publican Party  the  name  of  Francisco  S. 
Chaves,  appellant  herein,  appeared,  and  that 
said  slips  of  paper  were  circulated  on  No- 
vember 4tb  at  said  election  witb  the  intent 
to  deceive  the  legal  voters  of  San  Miguel 
county,  and  were  held  out  and  represented 
to  said  voters  to  be  ballots  which  could  be  le- 
gally cast  at  said  election;  that  sald  printed 
slips  of  paper  bad  printed  thereon  names 
other  than  the  names  of  the  candidates 
nominated  by  the  Republican  Party,  to  wit, 
the  name  of  said  Francisco  S.  Ghavea,  ap- 
pellant herein,  and  that  a  large  number  of 
said  printed  slips  of  paper,  to  vtrit,  500,  were 
cast  and  counted  as  ballots  received  by  the 
Judges  of  said  election,  and  counted  for  said 
Francisco  S.  Chaves,  appellant  herein,  for 
the  oflAce  of  assessor  of  San  Miguel  county. 
In  making  up  the  returns  of  said  election. 
And  said  Jose  3.  Esqulbel  prayed  Judgment 
that  be  be  declared  entitled  to  the  office  of 
assessor  of  San  Miguel  county,  and  the  right 
to  exercise  and  perform  the  duties  thereof, 
and  fcH*  the  costs  of  court. 

"Thereafter,  on  December  9,  1902,  Francis- 
co S.  Chaves,  respondent  and  appellant  here- 
in, filed  his  answer  to  the  notice  of  contest, 
and,  among  other  things,  denied  that  many 
or  any  illegal  fraudulent  or  void  votes  xrete 
counted  for  him  for  said  office  of  assessor 
by  the  election  officers  who  made  the  re- 
turns of  said  election,  and  denied  that  Jose 
S.  Esqulbel,  appellee  herein,  received  a  ma- 
jority of  the  legal  votes  cast  at  said  election 
for  said  office  of  assessor,  and  denied  that 
said  Republican  Party  of  San  Miguel  county 
had  legally  adopted  the  American  flag  as 
Its  designating  device  to  be  placed  at  the 
head-  of  Its  ticket  to  be  voted  at  said  election; 
and  denied  that,  in  accordance  with  a  resolu- 
tion of  the  Republican  Party  of  San  Migual 
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county.  It  had  legally  printed  and  l^ally 
used  the  American  flag  as  a  designating  de- 
vice at  the  head  of  its  ticket  to  be  voted  at 
said  election;  and  denied  that  said  Bepnbll- 
can  Party  of  San  M^el  county  adopted  said 
American  flag  as  a  designating  device  In 
sucb  a  manner  aa  to  give  said  Republican 
Party  the  right  to  the  exclusive  use  thereof 
as  a  designating  emblem  for  said  ticket; 
and  dmied  that  the  certificate  filed  with  the 
probate  clerk  of  San  Miguel  county,  ceitify- 
tng  to  the  candidates  of  said  party,  and  set- 
ting forth  the  emblem  adopted  by  said  par- 
ty for  use  at  the  head  of  Its  ticket,  was  filed 
at  the  time  and  in  the  manner  and  form 
provided  by  the  laws  ol^  the  territory  of  New 
Mexico,  80  as  to  entitle  said  Republican  Par- 
ty to  the  exclusive  use  of  the  Am'erlcan  flag 
as  the  onblem  to  be  placed  at  the  head  of  Its 
ticket;  and  denied  that  certain  unknown 
parties  caused  to  be  printed  or  circulated 
printed  slips  of  paper,  in  size  and  form  re- 
sembling ballots  wblch  could  be  legally  used 
at  said  election,  having  at  the  top  thereof  a 
certialn  false  designation,  heading,  and  des- 
ignating device,  to  wit,  an  American  flag, 
similar  in  size  and  form  to,  and  In  Imitation 
of,  the  American  flag  adopted  and  used  by 
the  Republican  Party  of  San  Miguel  county; 
and  denied  that  the  said  printed  slips  of  pa- 
per were  calculated  to  or  Intended  to  dective 
the  voters  of  San  Miguel  county  at  said  elec- 
tfon;  and  denied  that,  by  reason  and  means 
of  said  alleged  false  deslgnattou,  heading, 
and  designating  device,  voters  were  led  to 
believe  that  said  slips  of  paper  were  tickets 
and  ballots  of  the  Republican  Party  for  said 
election;  and  denied  that  the  voters  at  said 
election  were  led  to  believe  that  said  slips  of 
paper  were  tickets  or  ballots  of  the  Republi- 
can Party  for  said  election;  and  denied  that 
said  slips  of  paper  were  circulated  on  Novem- 
ber 4,  190%  at  said  election,  with  the  intent 
to  dective  the  legal  voters  of  said  county  of 
San  Miguel;  and  denied  that  said  slips  of 
paper  were  not  legal  ballots,  or  ballots  to 
be  cast  at  said  election;  and  denied  that  at 
said  election  a  large  number  of  said  printed 
slips,  to  wit,  500,  were  cast  and  counted  as 
ballots  for  sold  Francisco  S.  Chaves. 

"Said  answer  stated,  as  new  matter,  that 
on  October  27,  1902,  the  Independent  Repub- 
lican Party,  In  convention  assembled  to  nom* 
inate  candidates  for  territorial  and  county 
offices  to  be  voted  for  at  said  election,  did  by 
resolution  duly  adopt  the  emblem  placed  and 
printed  at  the  head  of  the  ticket  of  the  In- 
dependent Republican  Party  of  San  Miguel 
county,  as  shown  by  Exhibit  B,  attached  to 
the  notice  of  contest,  and  that  the  ticket  of 
said  Independent  Republican  Party,  bearing 
such  emblem  at  Its  head,  and  containing 
names  of  the  candidates  of  said  party,  Includ- 
ing the  name  of  Francisco  S.  Chaves,  appel- 
lant herein,  was  filed  in  the  office  of  the  pro- 
bate clerk  of  San  Miguel  county  on  Octo- 
ber 29.  1902,  at  2:15  o'clock  p.  m.;  that  at 
the  time  said  ticket  of  the  Independent  Re- 


publican Party  of  San  Miguel  county,  so  bear- 
ing said  emblem  and  the  names  of  said  candi- 
dates, was  BO  flied,  there  was  no  other  ticket 
on  file  In  said  probate  clerk's  office,  bearing 
any  similar  emblem  or  device  for  use  at  said 
;  general  election  to  be  held  on  November  4, 
19C^,  and  no  other  party,  to  the  knowledge  or 
information  of  respondent  (appellant  herein), 
or  of  said  Independent  Republican  Party,  had 
adopted  any  such  emblem  or  a  similar  em- 
blem; and  that  said  ticket  of  the  Independ- 
ent Republican  Party  was  filed  before  the  fil- 
ing of  the  ticket  of  the  Republican  Party  of 
I  San  Miguel  county,  bearing  the  emblem  of 
the  American  flag;  and  further  stated  that 
the  paper  purporting  to  be  the  ticket  of  the 
Republican  Party  of  San  Miguel  county, 
marked  'Gzbiblt  A,'  and  attached  to  said  no- 
tice of  contest,  was  not  a  legal  ticket,  and 
could  not  be  legally  used  as  a  ballot  at  said 
election  on  November  4,  1902,  for  the  further 
reason  that  said  ticket  did  not  state  upon  its 
face  that  It  was  a  ticket  of  the  Republican 
Party,  or  that  it  was  a  ticket  of  the  Repub- 
lican Party  of  San  Miguel  county,  to  be  used 
at  said  election.  And  said  respondent  prayed 
judgment  that  said  notice  of  contest  be  dis- 
missed, with  costs. 

"To  this  answer  to  the  notice  of  the  contest 
the  contestant  and  appellee  herein  filed  a  re- 
ply containing  a  general  and  special  denial 
of  each  and  every  allegation  of  new  matter  in 
said  answer  set  up  and  contained,  except  that 
he  admitted  the  filing  in  the  office  of  the  pro- 
bate clerk,  at  the  time  alleged,  of  the  tl<*et 
of  the  Independent  Republican  Party,  Identl- 
I  cal  with  Exhibit  B,  but  alleged  that  no  reso- 
]  lutlon  of  any  party  adopting  the  emblem 
<  shown  at  the  head  of  Exhibit  B,  or  showing 
the  nomination  of  the  persona  named  In  Ex- 
hibit B  as  candidates  for  any  office,  was  ever 
filed;  and  alleged  (being  a  conclusion  of  law) 
that  the  filing  of  said  ticket  was  an  abso- 
lute nullity  in  law;  and  allied  that  said 
Chaves  and  said  Independent  Republican 
Party  had  public  notice  of  the  convention  of 
the  Republican  Party,  and  of  the  adoption  of 
the  American  flag  as  its  emblem. 

"Thereafter,  on  December  29,  1902,  W.  E. 
Oortner  was  appointed  examiner^to  take  the 
proofs  In  said  cause;  and,  from  the  proofs  so 
taken  by  said  examiner  and  the  pleadings  In 
the  case,  it'  appears  that  on  the  28th  day  of 
September,  1902,  the  Independent  Republican 
Party  of  San  Miguel  counly  was  organized; 
that  at  that  time,  and  after  the  organization 
of  that  party,  a  party  emblem  was  adopted, 
in  the  form  and  device  of  a  flying  angel  car- 
rying In  one  hand  a  flag;  that  the  proceed- 
ings of  said  convention  were  published  In  La 
Voz  del  Pueblo,  a  weekly  newspaper  of  gen- 
eral circulation  throughout  San  Miguel  coun- 
ty, showing,  among  other  things,  the  adoption 
of  the  party  emblem  of  an  angel  carrying  In 
one  band  a  flag;  that  on  the  29th  day  of 
September,  1902,  the  platform  adopted  by  the 
Independent  Republican  Party,  containing 
the  par^  emblem  of  an  angel  carrying  In  one 
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liand  a  fla^,  was  printed,  and  tbat  2,000  cop- 
ies of  the  printed  platform,  with  an  Imprint 
of  the  emblem  so  adopted,  were  distributed 
throughoQt  the  comity  of  San  Miguel;  that  on 
the  2lBt  day  of  October,  1902,  the  Republican 
Party  of  San  Miguel  county  held  its  conven- 
tion, and  nominated  candidates  for  the  va- 
rious territorial  and  county  offices  to  be  vot- 
ed for  at  said  election,  and  at  that  conven- 
tion the  American  flag  was  adopted  as  the 
emblem  to  be  placed  at  the  head  of  its  ticket 
to  be  used  at  said  election,  said  emblem  hav- 
ing been  adopted  by  oral  motion  of  a  mem- 
ber of  the  convention,  duly  seconded  and  car- 
ried, but  no  written  or  formal  resolution  was 
ever  adopted  in  reference  to  said  emblem;  that 
on  October  27,  1902,  and  before  any  certifl- 
cate  of  adoption  of  the  American  flag  as  the 
party  emblem  had  been  filed  with  the  probate 
clerk  of  San  Miguel  county,  or  the  ticket 
showing  the  candidates  nominated  for  coun- 
ty offices  had  been  filed  as  required  by  the 
statute  of  the  territory,  the  Independent  Re- 
publican Party  held  Its  duly  called  conven- 
tion for  the  purpose  of  nominating  candi- 
dates to  be  voted  for  at  the  election  to  be 
held  on  November  4, 1902,  for  the  various  ter- 
ritorial and  county  offices,  and,  after  said 
convention  was  organized,  various  candi- 
dates were  nominated  to  fill  the  said  terri- 
torial and  co'unty  offices,  and  the  convention 
adopted  by  motion  an  angel  carrying  in  one 
hand  a  flag,  as  the  party  emblem  and  device 
to  be  placed  at  the  head  of  its  ticket  to  be 
voted  at  said  election;  that  on  the  2Sth  day 
of  October,  1902,  the  tickets  of  the  Independ- 
ent-Republican Party  were  printed,  contain- 
ing the  names  of  all  the  candidates  nomi- 
nated at  the  regularly  constituted  convention 
held  on  October  27,  1902,  together  with  the 
emblem  of  the  party,  to  wit,  a  flying  angel 
carrying  In  one  hand  a  flag,  at  the  head  of 
the  ticket,  and  a  copy  of  said  ticket,  with 
the  names  of  said  candidates  and  the  Imprint 
of  said  party  emblem,  was  filed  in  the  office 
of  the  probate  clerk  of  San  Miguel  county  at 
2:15  o'clock  p.  m.  on  the  28tb  day  of  October, 
1902,  and  before  the  ticket  or  emblem  or  cer- 
tificate showing  the  party  emblem  or  candi- 
dates of  the  Republican  Party  had  been  filed 
in  said  office  of  the  probate  clerk;  that  on 
October  29,  1902,  at  2:30  o'clock  p.  m.,  after 
the  ticket  with  the  names  of  the  'candidates 
and  the  party  emblem  of  the  Independent  Re- 
publican Party  had  been  filed,  the  Republi- 
can Party  caused  to  be  filed  In  the  office  of 
the  probate  clerk  of  said  San  Miguel  county 
a  certificate,  signed  by  the  chairman  and  sec- 
retary of  its  convention,  showing  that  tlie 
Republican  Party  had  adopted  the  American 
flag  as  the  designating  device  to  be  placed 
at  the  head  of  its  ticket,  accompanied  by  a 
ticket  of  the  Republican  Party  showing  the 
candidates  of  that  party  to  be  voted  for  at 
said  election,  with  an  imprint  of  a  flag  at 
the  head  of  the  ticket. 

"It  appears  that  at  the  election  held  In  San 
Miguel  county  on  November  4,  1902,  for  the 


purpose  of  electing  ofBcem  for  tRrltorlal  and 

county  offices,  the  appellant,  who  was  the 
candidate  for  the  office  of  assessor  of  San 
Miguel  county  on  the  Independent  Bepubli- 
can  ticket,  received  2,436  votes,  and  the  ap- 
pellee, who  was  a  candidate  for  said  office 
on  the  Republican  ticket,  received  2,2Sjt 
votes,  thus  giving  the  appellant  a  ma]orlt7 
of  152  votes;  and  thereafter,  on  November 
12,  1902,  the  coun^  conomlsslonerB  of  San 
Miguel  county  issued  to  said  Francisco  B. 
Chaves,  appellant  herein,  a  certificate  of  bis 
election  to  said  office  <hC  assessor  of  San, 
Miguel  county. 

"It  was  stipulated  by  counsel,  as  a  part 
of  the  proofs  in  the  case,  that  but  200  tick- 
ets of  the  Independent  Republican  Party 
were  voted  at  said  election,  and  it  was  not 
proven,  nor  does  the  record  show,  that  a  sin- 
gle ballot  of  the  Independent  Republican 
Party,  of  the  200  ballots  cast,  was  voted  in 
the  belief  that  It  was  the  ballot  of  the  reg- 
ular Republican  Party,  nor  does  It  appear 
that  any  one  was  deceived  by  the  emblem 
or  ballot  of  the  Independent  Republican 
Party,  believing  or  mistaking  it  to  be  the 
ticket  or  to  contain  the  emblem  of  the  reg- 
ular Republican  Party.  On  the  contrary, 
however.  It  is  shown  that,  of  the  200  Inde- 
pendent Republican  ballots  cast  at  said  elec- 
tion, 101  of  said  ballots,  identical  with  Ex- 
hibit B,  attached  to  said  notice  of  contest, 
were  cast  by  qoalified  voters,  who  cast  such 
ballots  knowing  them  to  be  the  ballots  of 
the  Independent  Republican  Party  of  San 
Miguel  county;  that  they  were  not  deceived 
by  the  emblem  on  such  tickets,  by  reasoa 
of  its  resemblance  to  the  emblem  on  the  reg- 
ular Republican  ticket;  and  that  no  one 
represented  to  them  at  said  election  that 
said  tickets  were  tickets  of  the  regular  Re- 
publican Party. 

"That  on  March,  27,  1903,  the  court  made 
its  findings  of  fact  and  conclusions  of  law 
and  decree,  wherein  it  found  and  concluded^ 
upon'  the  pleadings  and  stipulation  of  coun- 
sel, and  the  proofs  taken  at  the  hearing  of 
said  cause,  among  other  things,  that  said 
.Tose  S.  Esquibel  was  the  duly  nominated, 
candidate  of  the  Republican  Party,  and  that 
said  Francisco  S.  Chaves  was  the  duly  nom- 
inated candidate  of  the  Independent  Repub- 
lican Party,  for  the  office  of  assessor  of  Saa 
Miguel  county,  to  be  voted  for  at  the  elec- 
tion to  be  held  on  November  4,  1902;  that 
at  the  election  said  Francisco  S.  Chaves  re- 
ceived 2,436  votes,  and  said  Jose  8.  Esquibel 
received  2,284  votes,  and  that  a  certificate 
of  election  was  issued  to  said  Francisco  S. 
Chaves  for  the  office  of  assessor  of  San 
Miguel  county;  that  at  said  couTention  of 
the  Republican  Party  held  October  21,  1902, 
said  party,  in  convention  assembled,  adopt- 
ed by  resolution  the  American  flag  as  tbe^ 
designating  device  or  emblem  to  be  placed 
at  the  head  of  Its  ticket  for  said  county  at 
said  election;  that  a  copy  of  said  resolutions^ 
with  a  ticket  attached,  showing  said  deslg- 
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natlng  device  or  emblem,  &nA  containing  tbe 
names  of  tbe  candidates  of  tlie  Republican 
Party,  was  filed  in  the  ofBce  of  the  probate 
clerk  of  said  San  Miguel  county  on  October 
29,  1902,  at  2:30  p.  m.  of  said  day;  that  at 
the  convention  of  the  Independent  Republi- 
can Party  held  to  nominate  candidates  to 
be  voted  for  at  said  election,  no  resolution 
was  adopted  designating  any  particular  em- 
blem o^  device  to  be  used  as  a  designating 
device  at  tbe  head  of  the  Ind^endent  Re- 
publican Party  ticket  of  said  county;  that 
on  October  29,  1902,  at  the  hour  of  2:16  p. 
m.  of  said  day,  a  ticket  containing  the  names 
of  the  candidates  of  said  Independent  Re- 
publican Party  was  filed  In  tbe  office  of  the 
probate  clerk,  etc.,  and  that  the  designating 
device  or  emblem  at  tbe  head  of  said  In- 
dependent Republican  ticket  was  an  imprint 
of  the  American  flag  supported  by  a  flying 
angel,  but  that  no  resolution  was  ever  adopt- 
ed by  said  convention  of  the  Independent  Re- 
publican Party  adopting  any  emblem  or  de- 
vice for  the  bead  of  Ite  ticket,  nor  was  any 
such  resolution  ever  filed  as  provided  by  law; 
that  200  of  the  votes  cast  for  satd  Francisco 
S.  Chaves  for  assessor  at  said  election  were 
cast  on  tickets  voted  by  the  Independent 
Republican  Party,  which  bore  at  their  head 
the  Imi»1nt  of  the  American  flag  supported 
by  a  flying  angel,  and  were  counted  for  said 
Frandsco  8.  Chaves,  and  that,  if  said  200 
Totes  had  not  been  cast  and  counted  for  said 
Francisco  S.  Chaves,  said  Chaves  would  only 
have  received  2,286 — and  as  a  conclusion  of 
law,  based  upon  the  foregoing  findings  of 
fact,  found  that  tbe  said  lod^endent  Be- 
publlean  Party  acquired  no  right  to  tbe 
use  of  BQeh  designating  device  or  emblem, 
the  American  flag,  but  that  the  B^bllcan 
Party  did  acquire  the  'sole  and  eniladve 
right  to  use  the  imprint  of  the  American 
flag  as  its  desic^tlng  device  to  be  nsed  at 
the  bead  of  Its  ticket  at  said  election;  that 
the  200  Independent  Bepubllean  ballots  cast 
for  said  Francisco  S.  GbaVes  tar  assessor, 
with  tbe  imprint  of  the  American  flag  sup- 
ported by  a  flying  angel,  were  illegal  and 
void,  and  sbonld  not  bave  been  counted  for 
aald  Chaves  in  tbe  canvass  ot  the  votes  cast 
at  said  election;  that,  exctndlitg  said  200 
votes  as  illegal,  said  Jose  8.  Bsqnlbel  re* 
celved  a  xoajority  of  the  votes  cast  at  said 
election,  and  that  titterefore  said  Jose  8. 
Esqnlbel  was  entitled  to  tbe  office  of  as- 
sessor of  San  Miguel  eoaaiy,  and  the  right 
to  eserdse  and  perform  the  duties  and  fune- 
tims  thereof. 

**npon  said  finding  «f  ftict  and  conclu- 
sions of  law,  the  court  found,  adjudged,  and 
decreed  that  the  S8id  Fiandsco  8.  Chaves 
was  not  legally  elected  to  said  office  of  as- 
sessor of  satd  county  of  San  Miguel,  and  that 
at  said  Section  said  Jose  8.  Esqnlbel  was 
t^nlarly,  duly,  and  l^Uy  elected  to  said 
office  of  assessor  for  the  period  of  two  years; 
■and  it  was  ordered,  adjudged,  and  decreed 
that  said  Jose  S.  Esqnlbel  have  and  recover 


the  said  office  of  county  assessor  of  said 
county  of  San  Miguel,  with  all  books,  etc., 
thereof,  and  aald  Francisco  S.  Chaves,  ap- 
pellant herein,  was  ordered  to  forthwith  sur- 
render and  turn  over  to  said  Jose  S.  Bsqnl- 
bel  the  said  office  of  assessor,  etc. 

"Thereafter  on  April  4,  1903.  said  Fran- 
cisco S.  Chaves  filed  his  exceptions  to  the 
findings  and  decree  of  said  court,  and  a  mo- 
I  tion  for  a  new  trial,  which  said  exceptions 
;  to  the  findings  and  decree  of  said  court  and 
I  motion  for  a  new  trial,  except  exceptions 
I  numbered  1,  2.  and  3,  were  on  July  9,  1903, 
overruled  by  said  court,  and  a  motion  for 
a  new  trial  was  denied,  and  an  aM>eftl  to  this 
court  was  granted." 

Jones  &  Rogers,  for  appellant.   Lesls  O. 
Fort,  for  appellee. 

POPE,  J.  (after  stating  tbe  facts).  The 
conclusion  which  we  reach  In  this  case  does 
not  necessitate  any  difference  with  the  court 
below  as  to  the  findings  of  fact,  for  tbe  rea- 
son that,  conceding  the  correctness  of  such 
tlndlngs,  we  are  of  the  opinion  that  they 
fall  to  sostaln  the  conclusions  of  law  reached 
by  the  learned  trial  Judge.  It  may  be  prop- 
erly assumed,  in  view  of  tbe.  findings  be- 
low, that  the  Republican  Party,  at  its  con- 
v^ition  on  the  21st  day  of  October,  19(X2, 
held  for  the  purpose  of  nominating  candi* 
dates  for  office  In  San  Miguel  county,  by 
resolution,  or  by  action  of  the  convention 
equivalent  thereto,  adopted  the  American 
flag  as  the  designating  emblem  for  the  Re- 
publican ticket  for  said  county;  that  the 
said  emblem,  with  the  names  of  the  Republi- 
can candidates,  all  duly  certified,  was  prop- 
erly filed  in  tbe  office  of  the  probate  clerk  on 
October  20,  1902.  thereby  making  It  unlaw- 
ful for  any  other  political  convention,  per- 
son, or  persons  to  adopt  or  nse  such  emblem 
for  election  purposes,  except  upon  a  ballot 
containing  the  names  of  all  the  Republican 
nominees;  that  tbe  Independent  R^ubllcan 
Party,  and  the  managers  thereof,  utilised  at 
such  election  an  emblem  practically  tbe  same 
as  that  adopted  by  the  Republican  conven- 
I  tion,  and  upon  tickets  not  containing  the 
names  of  all  the  R^ubllcan  nominees;  that 
said  Independent  Republican  Party  failed  to 
file  in  the  office  of  tbe  probate  dert:  any 
emblem  and  ballot  duly  certified  to  by  tbe 
presiding  officer  and  secretary  of  its  con- 
vention, and  thus  failed  to  acquire  any  ex- 
clusive right  to  nse  said  emblem  or  any  oth- 
er emblem;  that  at  said  election  200  of  the 
votes  cast  and  counted  for  the  respondent, 
Chaves,  were  upon  tickets  voted  by  Inde- 
pendent R^ubllcan  roters,  with  the  emblem 
practically  tbe  same  as  that  upon  the  R^ub- 
Ucan  tidcet;  and  that,  but  for  the  voting  of 
aald  tickets  for  CJhavea,  Esqnlbel  would  have 
been  elected.  The  court  concluded  from  this 
state  of  facts  that  tiie  200  Independrait  Re- 
publican ballots  were  lllevftl  uid  void,  and 
that,  dednctlng  these  ftom  the  total  vote 
cast  for  Chaves,  the  result  was  the  election 
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of  Baqnlbel.  Tbe  case  fbxa  tana  upon  the 
qoeBtion  u  to  whether  inch  use  by  the  Id- 
dependent  B^pnbllcan  voter  of  a  ballot  bear^ 
lug  the  a^nbllcan  emblem  InTalldated  hla 
ballot  and  necesaltated  Its  betng  rejected. 
This  mnst,  of  conrae,  be  determined  by  the 
t^a  of  the  atatute  compiled  aa  sectlona 
1633  and  16S4.  Theae  aectlona  are  as  fol< 
lows: 

"Sec  1633.  That  hereafter  It  ahall  be  law- 
ful for  any  political  convention  held  In  this 
territory  or  any  county  tbereoft  for  the  pur- 
pose of  nominating  candidates  to  be  voted  for 
at  any  election  held  in  thia  territory  or  any 
county  Aioeof,  to  adopt  by  resolution,  aome 
mark  or  des^natlng  device  to  be  printed  on 
tbe  face  of  and  at  the  head  of  the  ticket  or 
ballot,  containing  the  names  of  the  candl- 
datea  for  office  nominated  by  such  conven- 
tion, and  when  sudi  mark  or  designating  de- 
vice shall  have  been  adopted  by  any  ench 
convention,  and  an  Imprint  of  such  ticket  or 
ballot  containing  sudi  mark,  or  designating 
device  so  adopted,  and  the  names  of  the  can- 
didate or  candidatea  nominated  by  such  con- 
vHitton,  and  certified  to  by  the  presiding  of- 
ficer of  such  convention,  and  the  secretary 
thereof,  shall  have  been  filed  with  the  pro- 
bate clerk  of  the  county  in  .which  such  con- 
vention was  held.  It  shall  be  unlawful  toe 
any  otbv  political  ccmvoitira,  person  or  per- 
sons in  sncb  comity,  to  adopt  use  any  such 
mark  or  designating  device  for  electicm  pn^ 
poses,  or  to  cause  the  same  to  be  placed  or 
printed  oa  any  ticket  or  ballot  to  be  voted 
at  such  election,  without  having  printed  In 
such  ti(^et  or  ballot  all  of  the  names  of  tiie 
candidates  nominated  by  the  political  con- 
vention adopting  BVdi  mark  or  «i<w<gnwHng 
device,  and  It  shall  be  unlawful  for  any  pee- 
son  or  persons  whatsoevw,  after  the  adoption 
and  filtaig  of  such  marie  or  designating  device 
to  print  m  cause  to  be  printed,  utter,  dis- 
tribute or  circulate^  or  cause  to  be  uttered, 
printed  or  drcnlated,  any  ticket  or  ballot 
having  thereon  such  mark  or  designating  de- 
vice with  any  name  tainted  thereon  ofba 
than  the  name  ot  namel  of  the  candidate  or 
candidates  nominated  by  tiie  political  con- 
ventlon  adopting  such  mark  or  designating 
device;  provided,  Ibat  notiilng  In  this  section 
shall  be  construed  to  prohibit  any  person 
from  erasing  or  changli^  In  any  manner  any 
name  on  any  such  ticket  or  ballot  voted  by 
such  person:  and,  further  provided,  that  this 
act  shall  not  be  construed  as  to  iH^vent  any 
executive  committee  of  any  political  party 
holding  such  convention  that  adopted  such 
mark  or  designating  device,  from  having 
printed  on  any  ticket  or  ballot  containing 
such  mark  or  designating  device,  tiie  name 
or  names  of  any  candidate  selected  by  such 
commltiee  by  authority  of  such  convention 
to  fill  any  vacancy  caused  by  the  death,  dec- 
lination or  retir^ent  of  any  candidate  nom- 
inated by  such  oonventitm.  Any  person  vio- 
lating any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  felony,  and  upon 


ocmvlctlon  thereof  before  any  court  of  com- 
petent Jurisdiction,  shall  be  punished  by  Im- 
prisonment In  tbe  Territorial  Penitentiary 
for  not  leas  than  <me  year  and  not  more  tban 
five  yeara,  at  the  discretion  of  the  court  try- 
ing the  cause. 

"Sec:  163i.  That  hareaftcr  all  tickets  or 
ballote  used  at  any  gmerti  election  held  in 
this  territory  shall  be  printed  on  plain  wbite 
paper,  three  inches  in  width  and  eight  inchea 
In  length,  or  within  one  quarta  of  an  indi 
of  that  slzsw  No  such  ticket  or  tmllot  aball 
have  any  mark  or  number  OT  rtwRtgnwrtnj  de- 
vice on  the  baCk,  so  that  ite  character  noay 
be  known  when  folded.  If  sucA  ticket  bhall 
have  up(m  ite  face  the  mark,  number  or  des- 
ignating device  provided  by  the  first  section 
of  this  act,  nich  mark,  number  or  device  aball 
be  printed  at  the  head  of  the  tU3iet  or  bal- 
lot; that  may  be  printed  in  large  black  let- 
ters, tbe  character  of  such  ticket  me  ballot, 
designating  the  political  party  or  the  partic- 
ular question  It  is  Intended  for,  and  thai 
shall  follow  the  fame  or  names  of  tiie  can- 
didate or  candidates  and  the  o&tx  or  offices 
for  whl<^  th^  are  candidates,  or  the  ques- 
tion to  be  voted  on.  And  it  shall  be  unlaw- 
ful tor  any  person  or  persons  to  print  or 
cause  to  be  printed  any  ballot  or  tl^et  with 
any  false  deslgnatitnii  or  having  any  false 
heading  printed  thereon,  or  any  othor  ballot 
or  ticket  calculated  m  intended  to  deceive  or 
mislead  any  voter.  Any  person  violating  any 
of  the  provisions  of  this  sectl(m  shall  be  pun- 
ished, on  conviction  thereof  before  any  court 
of  competOQt  Jurisdiction,  1^  a  fine  of  not 
less  than  one  hundred  dollars  and  not  more 
than  five  hundred  doUara,  or  1^  lmi»rison- 
ment  In  the  county  Jail  not  less  tban  three 
months,  nor  more  tban  six  montlu,  or  by 
both  such  fine  and  Imprisonment  at  the  dis- 
cretion of  the  court  trying  tiie  same." 

It  will  be  noted  (1)  that  this  stetute  ta 
penal  in  cbaracta,  and  must  therefore  be 
strictly  construed;  (2)  that  It  Is  thereby  made 
unlawful  for  any  political  party,  peraon,  or 
persons,  other  than  that  adopting  the  em- 
blem, to  adopt  w  use  tbe  emblem  for  election 
purposes,  or  to  print  or  cause  to  be  printed, 
utiered,  distributed,  or  circulated,  any  ticket 
bearing  suCb  emblem  without  having  printed 
tliereon  all  tiie  names  of  the  candidates  of 
the  party  aA>pting  audi  emblem;  that 
any  persms  violating  any  of  the  provisions  of 
this  section  are^  upon  conviction,  to  be  Im- 
tvlsoned  from  one  to  five  years  In  tlie  Peni- 
tentiary; (4)  that  the  stetnte  contains  no 
provisions  that  tiie  ballot  oontelnlng  such 
forbidden  emblem  shall  not  be  counted. 

The  general  rule,  of  course,  is  that  fworl- 
slcms  prescribing  tiie  penalty  In  a  statute  are 
exclusive^  and  that  the  courte  have  no  right 
to  Impose  any  penal^,  save  as  [ffovlded  by 
the  L^^Iatnr&  Thus,  in  the  case  of  tioot- 
tlsh  Mortgage,  etc.  Go.  v.  HcBroom,  8  M.  &f. 
SS7,  80  Pac  860^  affirmed  in  165  U.  S.  818. 14 
Sup.  Gt  852,  88  Lu  Dd.  738,  where  it  was  con- 
tended that  all  written  contracts  [vovlding 
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for  tbe  paTBMDt  of  Interest  &t  a  higher  rst* 
than  12  per  cent  were  void,  becaiue  aocb 
coDbact,  aa  to  the  intnest,  was  unlawfal.  it 
waa  b^:  "It  Uie  Leglalatnre  haa  Intended 
to  forfeit  the  entire  debt;  or  to  render  the 
tranaactlon  void,  nothing  would  have  been 
easier  than  to  have  m  deelazed."  So.  also,  in 
Farmora,*  eta.  Bank  t.  Dearlng^  91  U.  8.  86, 
28  L.  Bd.  196»  it  waa  flald:  **Where  a  Bta^ 
ute  ereetea  a  new  offense  and  denounces  the 
penalty,  or  givea  a  new  rl|^  and  declares 
the  remedy,  the  pmilshment  w  the  remedy 
can  be  oalj  that  which  the  statnte  pre- 
scrlbea.*' 

It  therefore,  tbe  Legislature  has  not  by 
express  teams  or  by  necnosary  ImpUcatlou  im- 
posed this  penalty  upon  ballots  containing  the 
fnbldden  emblem,  this  conrt  has  no  power 
to  attach  aach  a  penalty.  Tbe  first  question 
tor  ODT  determination,  therefore,  la  as  to  the 
sctufie  of  the  statutory  prorlslon  making  it  a 
feUmy  fbr  "any  other  political  oonvention. 
person  or  parsons  to  adopt  or  use  •  •  • 
for  election  purposes"  an  emblem  previous- 
ly adopted  by  a  political  party.  Is  this  atat 
ute  Inoad  enough  to  include  the  voter?  Was 
it  the  intention  of  the  Legislature,  in  tikis 
enactmrat,  to  make  olminal  the  act  of  cast- 
ing a  ballot  bearing  a  prerionaly  adopted 
emblem?  Or  was  it  intended  almply  to  in- 
clude the  ptriitlcal  managera  who,  either  In 
convention  m  at  the  polls,  oigaged  by  ttie 
use  of  the  emblem  6f  anottia  party  in  an  en- 
terprise calculated  to  deceive  and  mislead 
the  votw?  We  are  of  opinion  tliat  the  law 
was  clearly  aimed  against  the  latter,  and 
not  the  fonnw.  The  wwds  "poUtlcat'  con- 
vention, jierson  or  persons."  reasonably  con- 
strued.  carry  with  them  the  idea  of  cam- 
paign or  party  management,  of  "the  men  wtw 
control."  not  the  Idea  of  the  voter  who  sim- 
ply takes  at  the  polls  tbe  ballot  handed 
him  by  tbe  party  woAer.  Then  the  quali- 
fying word  "other,"  preceding  the  worda 
'^political  convention,  person  or  persons," 
shows  tliat  tlie  reference  to  to  the  same  elasa 
previously  mentioned  in  statute,  which, 
upon  examination,  will  be  found  to  be  the 
convention  or  collection  of  persons  assem- 
bled tor  party  action,  not  tbe  Individual 
Toter  casting  his  ballot  on  election  day. 
Those  views  are  re-oifprced  by  tibe  words 
"adopt  or  uae  •  •  «  for  election  pur- 
poses," which  follow  in  the  statute.  Tlie  first 
of  these  manifestly  does  not  anily  to  the 
voter.  He  does  not  adopt  tbe  ballot.  Equal- 
ly repulsive  to  a  sound  construction  Is  it  to 
say  that  the  words  "use  for  election  pur- 
poses" include  voting.  To  assume  tbls  is  to 
give  the  words  a  atrained  and  mmatural 
meaning;  to  Impute  to  tiie  L^ialatnie  tiie 
folly  of  using  four  wwds  to  expresa  an  idea 
that  tlw  single  word  **mte?'  would  have 
fully  conveyed.  It  will  be  noted  further 
that  ttie  use  of  tbe  ballot  for  election  pur^ 
poses  imdw  this  branch  ct  the  statute 
wUcb  confesaedly  la  the  only  pcnrtlon  with 
any  semblance  of  r^erence  to  the  voter,  is 


fwUdden  only  where  tiie  *^her  political 
Cfmventlon,  person  or  persons"  use  it  "with- 
out having  printed"  thereon  the  names  of 
all  the  candidates  nominated  by  the  co&< 
j  ventlon  adopting  the  emblem.  This  manifest- 
ly confines  the  persons  to  be  ocmsidwed,  In- 
cluded in  tills  portion  tof  the  statute,  to  those 
cliarged  with  the  reaptmslblllty  of  printing 
or  having  printed  the  ballots — In  other  worda, 
the  management  or  agents  of  the  party  put- 
ting the  ballots  in  circulation.  As  the  voter, 
aa  such,  has  nottUng  to  do  with  printing  or 
having  printed  audi  ballots,  he  cannot  be 
within  the  terms  of  a  statute  making  tbe 
guilt  or  Innocence  of  tbe  person  affected 
I  tiiereby  depend  upon  wliethw  such  person 
I  baa  printed  or  has  caused  to  be  printed 
i  upon  tbe  ballots  the  names  of  all  the  candi- 
dates of  the  convention  adopting  tbe  em- 
blem. We  are  also  of  tbe  <qdnion  that  the 
elaborate  numeration  of  acts  constituting 
guilt;  wblt!h  follows  in  section  1638— as,  for 
instance,  cansiag  tbe  prohibited  emblem  to 
be  placed  on  a  ballot,  or  printing,  uttering, 
distributing,  or  circulating  ballots  containing 
it— abows  that  the  persons  in  tbe  le^lative 
mind  were  the  persons  Id  control  of,  or  act- 
ing as  agents  of.  party  management  In  the 
convention,  upcm  the  streets,  at  the  polls,  and 
not  the  voter.  Construing  this  penal  stetute 
strictly,  aa  we  must,  we  hold  that  It  la  clear- 
ly not  intended  to  apply  to  the  voter. 

Thia  brings  us  to  the  next  question:  Is 
tiw  voter,  having  done  no  unlawful  act;  to 
be  made  to  suffer — to  be  made  to  lose  his 
ballot— simply  because  party  managera  have 
provided  a  ballot  containing  a  prohibited  em- 
blem? Is  be,  because  they  may  be  subject 
to  prosecution,  to  be  punished  for  their  acts? 
Further,  is  tbe  public,  which  is  entltied  to 
bis  aid  in  settling  questions  <^  proper  self- 
govemment,  to  be  deprived  of  bis  partici- 
pation in  such  election,  dmply  because  some 
person  or  persons  other  than  blmself  liave 
violated  the  law?  The  holding  of  the  court 
below,  In  effect,  was  tliat,  no  matter  that  the 
voter  may  have  voted  such  a  ballot  In  entire 
Ignorance  that  It  contained  an  emblem  In- 
apEVopriate  to  tbe  ticket  he  vrisbed  to  vote, 
his  ballot  must  nevertheless  be  arbltrailly 
rejected  as  void  because  some  one  else  bas 
violated  tbe  law.  This  holding  Is,  In  our 
Judgment,  neither  sound  in  principle  nw 
Justified  by  authority.  It  overlooks  the  well- 
deflned  distinction  tliat  wblle  the  voter  by 
bis  own  act  may  invalidate,  and  consequently 
lose,  hla  ballot,  the  same  result  does  not  fol- 
low the  acta  of  others  leading  to  bis  vot- 
ing an  informal  ballot  A  few  ot  the  cases 
defining  the  doctrine  vHU  be  refrared  to: 
In  OUleland  v.  Schuyler,  0  Kan.  691,  It  was 
said  by  the  court,  speaking  through  Brewer, 
J.:  "The  complaint  Is  tliat  the  officers  bave 
designated  an  improper  place,  and  not  that 
the  electors  bave  assumed  to  disregard  tbe 
selection  of  either  the  Legislature  or  any  of- 
ficer. Where  tbe  electors  have  not  them- 
selves Ixroken  tbe  law.  ougbt  they  to  be  dls- 


Digitized  by 


512 


78  PAGIFIO 


BEPORTOB. 


franchlBedr*  So,  also,  In  McCrarr  on  Bloc- 
tlons,  I  498,  it  la  said:  "Where  tbe  statnte 
makea  It  a  misdemeanor  for  any  officer  of 
elections  to  place  any  number  or  mark  upon 
the  ballot  ot  a  voter,  bnt  does  iwt  declare 
that  ballots  so  marked  or  numbered  by  such 
officers  shall  be  rejected,  the  true  mle  Is  to 
recelTe  and  count  them.  To  reject  such  ba^ 
lots  would  be  to  estabUdi  a  rule  under  which 
an  officer  of  elections  could  destroy  the  effect 
*)t  a  ballot  cast  In  good  Caith  by  a  legal  votes 
by  placing  a  number  or  mark  upon  It"  In 
Kellogg  T.  Hickman  (Ckilo.  Sxrp.)  21  Pae.  320, 
there  was  a  statutory  provision  against  dis- 
tributing any  ballots,  printed  or  written,  con- 
trary to  the  kind  prescribed.  A  numb«  of 
ballots  of  a  kind,  both  as  to  form  and  ap- 
pearance, different  trom  that  prescribed  by 
statute,  having  been  voted,  the  election  was 
contested  upon  the  ground  that  such  bal- 
lots  were  Illegal  and  should  not  be  counted. 
That  case  was  a. stronger  one  than  that  at 
bar,  for  the  reason,  as  we  conclude  from  cer- 
taln  a:presatons  In  the  dissenting  opinion  of 
Chief  Justice  Helm,  that  the  statute  there 
provided  no  poialfles  whatever,  even  against 
the  persons  chargeable  with  the  informali- 
ties  In  the  ballots.  It  was  held  by  the  court: 
"I  see  no  warrant  in  the  statute  for  deduct- 
ing these  votes  from  the  count  The  courts 
are  without  authority  to  declare  sudi  penal- 
ty against  the  voter,  unlMS  llie  Legislature 
shall  have  declared  that  the  act  of  voting 
such  ballot  shall  be  unlawful,  and  that  sudi 
ballot.  If  voted  by  the  elector  and  received  by 
the  judges,  shall  not  be  counted;  and.  In  the 
absence  of  legislation  to  this  effect,  the 
courts  may  not  declare  as  much.  *  *  *  I 
find  no  case,  and  I  think  none  can  be  found, 
where  the  deduction  of  such  votes  from  the 
count  Is  allowed,  in  the  abs^ce  of  legisla- 
tive expression  against  counting  or  receiving 
the  same.  *  *  *  To  derive  legal  voters 
of  their  votes  after  they  have  been  in  good 
faith  by  ballot  east  and  counted,  without 
express  statutory  mandate  therefor,  would 
be  an  advance  b^jrond  all  precedent  and,  as 
I  thlidt,  In  violation  of  correct  prindples." 
So,  also,  the  Supreme  Court  of  the  same 
state.  In  the  later  case  (tf  Allen  v.  Glynn,  29 
Pac.  670,  holds  (quoting  from  syllabus): 
"Whm  the  law  provides  several  penalties 
against  county  clerks  for  violation  of  Its 
provisions,  ftiUure  on  the  part  of  a  clerk  to 
make  proper  publication  of  nominations,  or 
printing  the  names  of  candidates  under  the 
wrong  ^vlce,  will  not  invalidate  the  bal- 
lot" It  is  there  also  said  (page  673):  "To 
overthrow  the  expressed  will  of  a  large 
number  of  voters  for  no  fault  of  theirs,  as 
we  are  asked  to  do,  would  be  to  defeat  the 
purpose  of  our  election  laws,  which  is  to  ob- 
tain a  full  and  fair  expression  of  the  wlsties 
of  tiie  voters."  To  the  same  ect  to  Moyra 
V.  Van  de  Vanter  (Wash.)  41  Pac.  02,  28  L. 
B.  A.  670,  SO  Am.  St  Rep.  900,  where  It  was 
held:  "In  case  of  a  violation  of  the  law  on 
the  part  of  an  election  officer,  punishment 


moy  be  provided  therefor,  and  to  this  way 
the  law  can  be  rendered  ^ectual  without 
gtAng  to  the  extent  of  depriving  tiie  voter  of 
his  right  to  have  his  vote  counted  In  conse- 
quence of  such  violation."  And  In  Bates  v. 
Ommbaugh  ^y.)  71  S.  W.  76,  It  was  said: 
"The  ^Indple  idiould  be  borne  In  mind  that; 
as  to  duties  required  of  the  voter  and  duties 
required  of  election  officns,  a  different  rule 
prevails,  and  that  when  offlons  of  Section, 
by  neglect  or  fraud,  fail  to  perform  their 
duty  In  a  mattar  over  which  tiie  voter  haa  no 
control,  tiie  inclination  of  tiie  courts  Is  al- 
ways that  the  voter  shall  not  suffer  by  reason 
of  the  negllgoioe  of  tiie  officws;  and  while 
the  provision  may  be  r^rded  as  mandatory 
with  regard  to  the  officw,  ^nd  his  tsllure 
may  subject  him  to  punishment;  It  not 
disfranchise  the  voter  who  Is  not  guilty  of 
the  violation.'*  In  Kirk  v.  Rhoads,  46  CaL 
406,  in  conalderlng  whethor  a  ballot  should  be 
rejected  because  It  diverged  from  the  reqnh»> 
menta  of  the  Code,  in  jise,  quality  of  paper, 
and  type  and  leading  used  In  pvlntlng,  it 
was  said:  "The  balloto  are  always  famished 
on  the  day  of  Section  by  committees  ap- 
pointed for  tl»  purpose  1^  the  raspecUve 
political  parties,  or  by  Independent  candi- 
dates or  thehr  frioids.  The  elector  in  bnt 
few  Instances  ever  sees  the  tickets  until  he 
approaches  the  polls  to  cast  hla  ballot,  and 
it  would  be  absurd,  in  the  wtreme,  to  r& 
quire  him  to  have  a  rule'  by  which  he  could 
measure  and  ascertain  whether  his  tictet 
exceeded  or  fell  short  of  twelve  indies  In 
length  by  one-slxU  of  an  Inch,  or  whethn 
the  cSlor  of  his  ticket  was  ol  the  exact  shade 
of  paper  furnished  by  the  Secretary  of 
State."  In  our  Judgmoit,  Ihm  Is  as  little  ob- 
ligation, upon  the  elector  under  section  1033 
of  our  (Compiled  Laws,  to  se^  the  probate 
derk's  oSlce  to  ascertain  wheOier  he  had 
the  proper  emblem  upon  hla  ballot;  as  rest- 
ed upon  the  elector,  under  the  CallfOTula  law, 
to  cany  a  rule  or  an  a^ert  <m  paper  and 
printing  with  him  to  the  polls. 

Without  further  dtation  from  the  B^tvts, 
we  may  say  tiial;  In  our  Judgment;  the  au- 
thorities fully  anataln  appellants  conten- 
tion upon  tills  point  In  his  case.  We  axe 
equally  dear  that  the  -ttses  dted  for  ap- 
pellee are  readily  distinguishable.  These 
are  cases  -n^ere  the  ballot  was  rejected  ei- 
ther because  the  votw  violated  the  law,  or 
because  tiie  statute  expressly  provided  that 
the  ballot  should  be  rejected.  Thus.  In 
Spurghi  V.  fniompson,  87  Neb.  89,  65  N.  W. 
297,  the  voter.  In  vtolatlon  of  express  stat- 
ute. Indorsed  his  name  upcm  the  ballo^  and 
It  was  rejected.  The  same  was  true  In  Fam- 
bam  V.  Roland  (Cal.)  66  Pac.  200;  where  flie 
voter  ^ced  a  mark  upon  hla  halkit,  when 
the  law  said  absolutdy  that  he  should  not 
do  It  So,  In  People  v.  Board  of  Ganvassera. 
129  N.  T.  393.  408,  29  N.  SL  337,  14  Zj.  R.  A. 
624,  the  language  is  that  when  a  voter  "at- 
tempts to  express  bis  wiU  by  the  use,  through 
either  design  or  acddeni;  of  ballots  whlcb 
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tbe  law  declares  shall  not  be  counted,  the 
conrta  bave  no  power  to  help  him."  In  West 
T.  Bosa,  53  Mo.  300,  there  was  an  ezpresa 
statute  that  "no  ballot  not  numbered  ahall 
be  counted." 

We  are  of  opinion,  therefore,  that  the  court 
below  erred  in  holding  that  the  ballots  in 
contest  were  void,  as  a  matter  of  law.  If  the 
Legislature  be  of  the  opinion  that,  as  a  mat- 
ter of  pnbUc  policy.  In  addition  to  making 
the  guilty  party  manager  or  woriter  subject 
to  prosecution,  the  ballot  should  be  rejected, 
it  Is  for  that  body  so  to  declare.  This  court 
cannot  do  bo  tor  It  That  the  present  legls- 
lative  policy  is  not  In  that  direction,  however, 
Is  evidenced  by  the  terms  of  the  act  of  March 
14,  1903,  changing  tbe  method  of  the  adop- 
tion of  emblems,  wherein  there  is  an  express 
provision  that  ballots  upon  which  the  em- 
blem Is  improperly  used  shall  be  counted 
notwithstanding  that  fact 

We  may  add  that  the  conclusion  in  tbe 
present  case  Is  rendered  easier  by  the  fact 
tbat  it  accords,  with  the  equitlw  disclosed  by 
the  record.  It  is  therein,  In  effect  stipulated 
that  a  sufficient  number  of  the  disputed  bal- 
lots to  elect  tbe  appellant  were  cast  by  per- 
sona who  knew  that  In  voting  they  were  cast- 
ing the  ballot  of  tbe  Independent  Bepubllcan 
Party,  and  not  the  ballot  of  tbe  Republican 
Party.  Thus,  whatever  may  bave  been  the 
turpitude  which  prompted  the  unlawful  ap- 
propriation by  the  one  party  of  the  emblem 
of  tbe  other,  there  was,  as  a  matter  of  fact 
no  fraud  upon  the  voters,  and  no  taint  In  the 
result 

The  cause  will  be  reversed  and  remanded 
for  forttaor  proceedings  In  sccoidance  with 
tills  opinion. 

McFIB  and  PABKlDBtJ?.,  concur.  MILLS, 
O.  J.,  having  tried  the  case  beloW,  and 
MANN,  J.,  not  bavlnK  beard  tbe  acgoment 
todc  no  part  In  this  decision. 

BAKER,  J.  (dissenting.  The  majority  of 
tbe  court  in  this  case  has  adopted  my  state- 
ment of  facts.  They  might  have  done  well 
to  have  adopted  my  whole  opinion,  but  tb^ 
have  not  seen  lit  to  do  so.  Therefore  I  am 
unable  to  agree  iritb  the  majority  of  my 
Brethren  In  their  conclusion  of  law  in  this 
case.  It  wilt  be  seen,  however,  that  tbe  opin- 
ion of  the  majority  of  the  court  taking  part 
In  this  particolar  cause  (MANN,  J.,  not  hav- 
ing heard  the  arguments,  and  the  CHIBT 
JDSTIGB,  having  heard  tbe  case  below,  not 
rittlng)  leaves  the  <vlnlon  of  the  court  estab- 
lished by  only  one-half  ot  Its  membws.  How- 
ever, under  the  rules  of  tbe  court  this  Is  a 
majority  of  the  court  for  the  purpose  of  hand- 
ing down  this  opinion. 

I  am  not  aware  of  the  form  of  the  opinion 
to  be  handafl  down  by  the  majority  of  tbe 
court  I  am  only  advised  that  a  majwlty  of 
the  court  are  In  favor  of  a  reversal  of  this 
cnnse.  For  that  reason  the  following  will  be 
my  opinion  In  the  case  upon  the  facts  and 
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the  taw  as  I  understand  It  without  any  ref- 
erence to  or  comment  upon  the  flu  dings  and 
reasoning  by  tbe  majority  of  the  court  This 
cause  was  assigned  to  me  in  the  first  in- 
stance to  write  the  opinion  of  the  conrt  and 
tbe  following  is  the  result  of  such  assign- 
ment with  the  change  from  the  plural  to  the 
slngidar  when  referring  to  the  author  of  the 
opinion: 

There  Is  sufficient  evidence  to  support  the 
findings  of  fact  by  the  trial  court  It  has 
been  held  time  and  again  by  this  court  that 
it  win  not  interfere  with  the  findings  of  fact 
by  the-  trial  court  where  there  is  sufficient 
evidence  to  sustain  such  findings.  Romero 
T.  Coleman  (N.  M.)  70  Pac:  559;  Waldo  v. 
Beckwltb,  1  N.  M.  97;  Territory  v.  Webb,  2 
N.  M.  147;  Badeau  v.  Baca,  Id.  194;  Lynch 
V.  Grayson,  7  N.  M.  26,  32  Pac.  149;  Hooper 
V.  Browning,  19  Neb.  420,  27  N.  W.  419.  I 
am  In  accord  with  the  findings  of  fact  by 
tbe  trial  court 

There  are  two  questions  presented  In  this 
case:  First.  Were  tbe  ballots  of  the  Inde- 
pendent Republican  Party  cast  at  the  No- 
vember, 1902,  election,  legal  votes?  Second. 
If  not  should  they  have  been  counted? 

The  Legislature  of  the  territory  of  New 
Mexico  had  the  undoubted  right  and  author- 
ity to  make  such  provisions  and  regulations 
as  it  deemed  best  to  procure  an  honest  elec- 
tion, 80  long  as  such  regulations  were  not  so 
arbitrary,  unreasonable,  or  obstmctlTe  as  to 
abridge  the  right  of  a  citizen  In  the  exercise 
of  his  franchise.  The  provisions  of  section 
1638  of  the  Compiled  Laws  of  New  Mexico  of 
1887  are  not  beyond  the  power  and  authority 
of  the  Legislature  to  enact.  Said  section  pro- 
vides as  follows:  "Sec.  1633.  That  hereafter 
it  shall  be  lawful  for  any  political  convention 
held  in  this  territory  or  any  county  thereof, 
for  the  purpose  of  Aomlnatlng  candidates  to 
be  voted  for  at  any  election  held  in  this  ter- 
ritory or  any  county  thereof,  to  adopt  by 
resolutloD.  some  mark  or  designating  device 
to  be  printed  on  the  face  of  and  at  the  head 
of  tbe  ticket  or  l>aUot  contatoing  tbe  names 
of  the  candidates  for  office  nominated  by 
such  convention,  and  when  such  mark  or 
designating  device  shall  bave  been  adopted 
by  any  such  convention,  and  an  imprint  of 
such  ticket  or  ballot  containing  such  mark  or 
designating  device  so  adopted,  and  the  names 
of  the  candidate  or  candidates  nominated  by 
such  convention,  and  certified  to  by  tbe  pre- 
siding officer  of  such  convention  and  tbe 
secretary  thereof,  shall  have  been  filed  with 
the  probate  clerk  of  the  county  In  which  such 
conventloD  was  held,  it  shall  be  unlawful- for 
any  other  political  convention,  person,  or  per^ 
SODS  In  such  county  to  adopt  or  use  any  such 
mark  or  designating  device  for  election  pur* 
poses,  or  to  cause  the  same  to  be  placed  or 
printed  on  any  ticket  or  tiallot  to  be  voted 
at  such  election,  without  having  printed  In 
such  ticket  or  ballot  all  of  the  names  of  tbe 
candidates  nominated  by  tbe  political  con- 
vention adopting  such  mark  or  designating 
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device,  and  It  ihall  be  onlawfal  for  any  person  i 
or  peisons  whatsoever,  after  the  adoption  and 
filing  of  such  mark  or  designating  device,  to 
print  or  canae  to  be  printed,  nttw,  distribute 
or  circulate,  or  cause  to  be  uttered,  printed  or 
circulated,  any  ticket  or  ballot  having  tliereon 
such  mark  or  designating  device  with  any 
name  printed  tbereoD  other  than  the  name  or 
names  of  the  candidate  or  candidates  nominat- 
ed by  the  political  convention  adopting  such  | 
mark  or  designating  device:  provided,  that 
nothing  in  this  section  sball  be  construed  to 
prohibit  any  person  from  erasing  or  changing  i 
La  any  manner  any  name  on  any  such  tldcet  , 
or  ballot  voted  by  such  person:  and  further  | 
provided,  that  this  act  shall  not  be  construed  ; 
BO  as  to  prevent  any  executive  committee  of  j 
any  political  parly  holding  such  convention  J 
that  adopted  such  mark  or  designating  de-  , 
vice,  from  having  printed  on  any  ticket  or  { 
ballot  containing  such  maik  or  designating  i 
device  the  name  or  names  of  any  candidate  i 
selected  by  such  committee  by  authority  of  ! 
such  convention  to  fill  any  vacancy  caused  ! 
by  the  deatb,  declination  or  retirement  of  any  I 
candidate  nominated  by  such  convention,  i 
Any  person  violating  any  of  the  provisions  | 
of  this  section  shall  be  deemed  guilty  of  fel-  | 
ony,  and  upon  conviction  thereof  before  any  | 
court  of  competent  jurisdiction  shall  be  pun-  . 
Ished  by  imprisonment  in  the  Territorial  Pen-  | 
Itendary  for  not  leas  than  one  year  and  not  1 
more  than  five  years,  at  the  discretion  of  the 
court  trying  the  cause."  Section  1634  of  said 
Compiled  Laws  provides:    "That  hereafter 
all  tickets  or  ballots  used  at  any  general  elec- 
tion held  In  this  territory  shall  be  printed  on 
plain  wh^e  paper,  three  inches  in  width  and  i 
eight  inches  In  length,  or  within  one  quarter  | 
of  an  Inch  of  that  size.  No  such  ticket  or  i 
ballot  shall  have  any  mark  or  number  or  des-  | 
ignatlng  device  on  the  back,  so  that  Ite  char- 
acter may  be  known  when  folded.   If  such  ' 
ticket  shall  have  upon  ite  face  the  mark, 
number  or  designating  device  provided  by 
the  first  section  of  this  act,  such  mark,  num- 
ber or  device  shall  be  printed  at  the  head  of 
the  ticket  or  ballot,  that  may  be  printed  in 
la^e  black  letters,  the  character  of  such 
ticket  or  ballot,  designating  the  political  par^ 
ty  or  the  particular  question  it  Is  intended 
for,  and  then  shall  follow  the  name  or  names 
of  the  candidate  or  candidates,  and  the  of- 
fice or  ofllcea  for  which  tfa^  are  candidates, 
or  the  question  to  be  voted  on.  And  It  shall 
be  unlawful  for  any  person  or  persons  to 
print  or  cause  to  be  printed  any  ballot  or 
ticket  with  any  false  designation,  or  having 
any  false  heading  printed  thereon,  or  any 
ether  ballot  or  ticket  calculated  or  Intended 
to  deceive  or  mislead  any  voter.    Any  per- 
son violating  any  of  the  provisions  of  this 
section  shall  be  punished,  on  conviction 
thereof  before  any  court  of  competent  Juris- 
diction, by  a  fine  of  not  less  than  one  hun- 
dred dollars  and  not  more  than  fire  hundred 
dollais,  or  by  imprisonment  in  the  county 
Jail  not  less  than  three  months,  nor  more 


than  six  montlis,  or  by  both  such  line  and  Im- 
prisonment at  the  discretion  of  Uie  court 
trying  the  same.*' 

The  Republican  Party  fully  complied  witb 
the  requirements  of  sectttm  1688,  supra,  and 
thus  acquired  the  sole  right  to  the  use  of  the 
American  flag  as  its  mark  or  designating  de- 
vice for  election  puriraees  In  San  Mlffoel 
county  for  the  tioveatoec  election,  1902.  The 
trial  court  found  the  fact  to  be  that  the  maA 
ot  designating  device  used  by  Hie  Independ- 
ent Republican  Party  wu  tbe  same  marie  or 
designating  device  adopted  by  the  Republi- 
can Party.  I  ttilnk  I  am  safe  in  saying  that 
the  flying  angel,  holding  the  American  flag 
in  one  hand,  is  sudi  a  blending  of  angel, 
wings,  and  flag  as  to  moke  It  all  flog.  With- 
out dose  scrutiny,  with  a  design  to  look  tor 
the  angel—wmcb  but  very  few  politicians 
have  in  mind — ^it  would  not  be  discernible 
that  there  was  -anything  in  the  emblem  of 
the  Ind^endent  R^ublican  Party  except  the 
Amolcan  flag.  So  I  start  with  the  proposi- 
tion that  tiie  emblem  at  the  head  of  the  In- 
dep«ident  Republican  ticket  was  the  emblem 
lawfully  adopted  by  the  Republican  Party, 
in  which  emblem  the  Independent  Republican 
Party  bad  acquired  no  right  After  a  politi- 
cal party  has  complied  with  the  requlremento 
of  section  16S8,  the  statute  provides:  "It 
shall  be  unlawful  for  any  other  political  con- 
vention, person  or  persons  In  such  county,  to 
adopt  or  use  any  such  mark  or  dedgnatlng 
device  tor  election  purposes,  or  to  cause  the 
aame  to  be  placed  or  printed  on  any  ticket 
or  ballot  to  be  voted  at  ench  election,  with- 
out having  printed  on  such  ticket  or  ballot 
all  the  names  of  tbe  candidates,  nominated 
by  the  political  conventl<Hi  adopting  such 
mark  or  designating  device,  and  It  sball  be 
unlawful  for  any  person  or  persons  whatso- 
ever, after  tbe  adoption  and  filing  of  such 
mark  or  designating  device,  to  print  or  cause 
to  be  printed,  ut^,  distribute  or  circulate, 
or  cause  to  be  uttered,  printed  or  dreulated 
any  ticket  or  ballot  having  thereon  such 
mark  or  dea ignatlng  device  with  any  name 
printed  thereon  other  than  tbe  name  or  names 
of  the  candidates  or  candidate  nominated  by 
tbe  political  convention  adoptiiv  such  mark 
or  designating  device."  The  Independent  Re- 
publican Party  used  the  onblem  of  the  Re- 
publican Party  at  the  head  of  their  ticket 
and  had  printed  thereon  the  name  "B.  S. 
Bodey,"  a  candidate  for  delegate  to  Gongresa. 
All  the  other  names  on  said  ticket  embracing 
names  of  candidates  for  legislative  and  coun- 
ty offices  were  dlflFerent  from  those  on  the 
BfepubUean  ticket  making  it  a  dear  violation 
of  section  1688.  The  Republican  Party  hav- 
ing adopted  tbe  American  fiag,  it  was  unlaw- 
ful for  any  person  to  use  such  designating 
device  for  election  purposes.  In  oOier  words, 
it  was  unlawful  for  any  person  to  use  such 
designating  device  at  the  bead  of  any  othor 
tidcet  than  the  Republican  ticket  The  sta^ 
nte  makes  It  imlawful  for  any  person,  Bttet 
the  adcq;>tu»i  and  filing  of  such  mark  or  des> 
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Isnatlon,  **to  print,  ntter,  dlstrlbnto  or  c!t>- 
cnlate,  or  cause  to  be  uttered,  printed  or  dr- 
cnlated  any  ticket"  other  than  that  of  the 
partT  adopting  it  with  such  device  st  Its 
bead.  The  statote  In  said  section  makes 
Hucb  nnlawfal  act  a  felony,  and  prescribes  a 
serera  punishment. 

The  201  persons  who  It  is  stipulated  voted 
tbe  Independent  Bepnbllcan  Party's  ticket 
used  for  election  purposes  the  ^blem  or  des- 
ignating device  of  the  Republican  Party. 
Tliey  were  doing  an  unlawful  thing  when 
they  used,  uttered,  distributed,  or  circulated, 
or  cause  to  be  printed,  uttered,  distributed, 
or  circulated  the  said  unlawful  ticket,  to  wit, 
ttae  Independent  Republican  ticket  If  the 
201  Tot^s  cart  the  Independent  Republican 
ticket,  knowing  it  to  be  unlawful,  they  com- 
mitted a  felony.  The  law  imposes  upon  them 
the  knowledge  that  the  Republican  Party  had 
adopted  such  emblem.  Being  possessed  of 
that  knowledge,  they  knew  when  they  han- 
dled, or.  In  the  language  of  the  statute,  used, 
such  Independent  Republican  ticket,  they 
were  violating  the  statute.  Of  course  If  they 
did  not  know  that  the  Independent  Republi- 
can ticket  handed  to  them  to  vote  was  the 
Independent  Republican  ticket  and  mistook 
It,  because  of  the  emblem  placed  thereon,  for 
the  Republican  ticket  they  ■  would  not  be 
guilty  of  a  crime  because  of  a  want  of  crim- 
inal Intent;  but  they,  as  well  as  the  party 
whose  ballot  they  Intended  to  cast,  would  be 
defrauded  because  of  such  fraudulent  ballot 
It  cannot  be  contended  that  the  Legislature 
Intended  that  the  care  taken  to  have  the  em- 
blem adopted  by  any  political  party — and  the 
use  of  the  emblem  Is  obvious — could  mean 
that  the  using  of  the  same  emblem  by  any 
oth&r  party  Is  a  lawful  act  In  other  words, 
the  handling  of  an  unlawful  ticket  could  not 
be  lawful.  It  was  unlawful  to  print  handle, 
or  use  the  Independent  Republican  ticket  be- 
cause it  was  an  unlawful  ticket  It  was  un- 
lawful to  handle  a  party  ticket  with  an  em- 
blem thereon  which  emblem  bad  been  adopt- 
ed by  another  party.  It  la  never  unlawful 
to  do  a  lawful  thing,  and  never  lawful  to  do 
an  unlawful  act  If  the  Independent  Repub- 
lican ticket  was  an  unlawful  ticket  what 
validated  It?  The  unlawful  act  of  handling 
and  putting  It  In  the  ballot  box?  There  is  a 
clear  distinction  between  the  errors  of  offi- 
cers who  have  in  charge  the  preparing  and 
furnishing  of  official  ballots,  which  would 
have  the  effect  of  depriving  voters  of  their 
vote,  and  a  total  disregard  of  the  law  by  the 
electors  themselves.  It  Is  said  In  Wllklns  r. 
Duffy  (Ky.)  70  S.  W.  668,  cited  by  appellant, 
that  "the  weight  of  authority  Is  clearly  In  fa- 
vor of  holding  the  voter,  on  the  one  hand,  to 
a  strict  performance  of  those  things  wbich 
the  law  requires  of  Iilm,  and,  on  the  other 
hand,  of  relieving  him  from  the  consequences 
of  the  failure  on  the  part  of  the  election  offi- 
cers to  perform  their  duties  according  to  the 
letter  of  the  statute,  when  such  failure  has 
jM>t  procured  a  fair  election."   So  It  alwald 


be  with  each  of  the  201  voters  that  cast  the 
Independent  Republican  ticket  .knowing  that 
it  was  in  violation  of  law  to  use  or  handle 
unlawful  ballots.  The  201  electors  were  not 
disfranchised  because  they  could  not  law- 
fully cast  the  Independent  Republican  bal- 
lot They  could  have  taken  a  Republican 
ticket  and  changed  it  by  taking  off  and  put- 
ting on  names  to  their  satisfaction,  or  might 
have  changed  the  Democratic  ticket  to  their 
taste,  or  might  have  prepared  an  entire  bal- 
lot of  their  own.  To  hold  that  the  illegal  bal- 
lot used  In  the  San  Miguel  county  election 
should  be  counted  would  be  to  make  the  en- 
tire intent  and  object  of  the  Legislature  to 
protect  the  Ignorant  and  credulous  voter  in- 
effective and  useless,  and  to  put  Into  the 
hands  of  dishonest  and  unscrupulous  politi- 
cians additional  facilities  to  destroy  honest 
elections.  Desire  by  all  parties  1x>  win  In 
elections  seems  at  times  and  places  to  de- 
stroy all  sense  of  honesty,  and  often  leads  to 
riot  bloodshed,  and  murder.  Nothing  seems 
to  escape  Its  vile  influence.  To  allow  a  suffi- 
cient number  of  voters  after  an  election  to 
come  Into  court  and  swear  that  they  voted 
knowingly  the  unlawful  ballot  and  thus 
legalize  an  unlawful  ballot,  and  to  nfake  good 
that  which  Is  all  bad,  Is  to  open  the  door  to 
the  dishonest  to  deceive  the  Ignoraut  and  un- 
suspecting voter,  and  to  have  the  fruits  of 
their  deception  and  fraud  inure  to  their  own 
benefit  to  say  nothing  of  the  imposition, 
fraud,  and  crime  committed  upon  the  deceiv- 
ed elector  and  upon  the  body  politic.  The 
use  of  an  emblem  by  a  political  party  so 
nearly  the  same  as  that  used  by  another 
party  as  to  be  nndlscernible  to  the  casual 
observer  Is  to  use  it  for  the  purpose  of  de- 
ceiving and  defrauding  the  voters.  Other- 
wise it  would  not  be  used.  The  plan  to  thus 
use  an  emblem  is  a  fraudulent  and  unlawful 
design.  It  was  not  the  design  or  Intention 
of  the  Legislature  to  pass  a  law  that  some 
one  might  be  benefited  by  its  violation,  but 
to  secure  honest  elections;  and  there  Is  no- 
thing so  effectual  to  secure  the  observance  of 
the  election  law  as  to  make  unlawful  ballots 
unlawful,  and  the  law  so  enforced  as  to  pre- 
vent the  unlawful  acts  of  electors  from  trans- 
forming unlawful  ballots  into  lawful.  The 
politician  is  a  dangerous  custodian  of  such 
power.  Section  150  of  chapter  26  of  the  Com- 
plied Laws  of  Nebraska  of  1893  provides: 
"In  the  canvass  of  votes,  any  ballot  which 
Is  not  endorsed  as  provided  by  this  act  by  the 
signature  of  two  judges  upon  the  back  there- 
of, shall  be  void  and  shall  not  be  counted,  and 
any  ballot  or  parts  of  a  ballot  from  which  It 
is  Impossible  to  determine  the  elector's  choice 
shall  be  void  and  shall  not  be  counted:  pro- 
vided, that  when  a  ballot  is  sufficiently  plain 
to  gather  therefrom  a  part  of  the  voter's  in- 
tention, that  it  shall  be  the  duty  of  the  judges 
of  ele(tion  to  count  such  part"  Section  154 
of  said  chapter,  among  other  things,  provides: 
**No  elector  shall  place  any  mark  upon  his 
ballot  by  which  It  may  afterwards  be  iden* 
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tifled  bfin.*'  There  to  no  proTtelon  In  tiw 
Nebraska  statute  that,  sbould  tbe  elector 
place  any  mark  apon  hla  ballot  which  would 
Identify  It  as  the  one  voted  by  blm,  It  should 
not  be  counted.  In  Sporgin  t.  Tbompson.  87 
Neb.  39,  55  N.  W.  297,  the  facta  presented 
were  that  a  ballot  was  found  In  tbe  ballot 
box  indorsed  "Ingleham."  The  conrt  said: 
"Clearly  tbe  Indorsement  of  the  word  'Ingle- 
ham*  was  within  tbe  prohibition  of  the  stat- 
ute, and  the  ballot  In  question  should  there- 
fore be  rejected."  The  fact  that  It  was  an 
Illegal  ballot  was  the  reason  for  rejecting  It 
— made  Illegal  by  the  unlawful  act  of  the 
elector,  although  It  was  the  clear  Intention  of 
the  voter  to  vote  for  the  candidates  appearing 
on  his  ballot.  His  unlawful  act  disfranchis- 
ed him.  Tbe  fault  was  not  with  tbe  law,  but 
with  the  voter.  He  had  nothing  or  nobody 
to  complain  of  but  himself.  The  candidate 
had  no  vested  right  in  bla  vote,  nor  In  the 
voter,  and.  If  tbey  acquired  any  by  purchase 
or  any  other  unlawful  means,  they  deserved 
to  lose  It  In  the  Interest  of  honest  elections 
and  honest  government. 

The  state,  of  California  has  a  statute  pro- 
hibiting .the  placing  of  any  mark  upon  the 
ballot,  in  the  exact  words  of  the  statute  of 
Nebraska.  In  Farnham  v.  Boland  (Cal.)  66 
Pac.  200,  after  stating  the  facts,  the  court 
said;  "Under  objection  No.  1  we  find  ft  class 
of  ballots  counted  by  the  trial  court  where 
a  cross  la  placed  in  the  square,  there  being  no 
candidates  named  opposite  the  square.  9ach 
a  cross  to  not  In  a  legal  place.  Tbe  voter 
had  no  right,  under  the  law,  to  place  It  there, 
and,  as  a  designating  mark,  It  demands  the 
rejection  of  that  class  of  ballots.  Under  ob- 
jection No.  2  the  cross  Is  found  upon  a  class 
of  ballots  directly  upon  the  line  dividing  two 
squares.  There  is  also  a  cross  in  each  of 
the  squares  after  the  respective  candidates* 
names.  Thus  is  found  a  cross  not  aatbortoed 
by  law,  which  may  well  serve  as  a  means  of 
Identifying  the  ballots,  and  the  ballots  so 
marked  should  be  rejected.  Under  objection 
No.  S,  the  court  finds  a  class  of  ballots  where 
two  crosses  are  made  after  the  candidates' 
names — one  within  the  square  and  one  with- 
out tbe  square.  There  to  no  simpler  way  of 
evading  the  provision  of  the  law  than  for  the 
voter  to  mark  his  ballot  In  this  manner. 
These  crosses  so  placed  are  clearly  Identifying 
marks,  and  the  ballots  so  numbered  should 
be  rejected.  In  objecUon  No.  4  the  court 
finds  a  class  of  ballots  with  two  crosses  In 
tbe  square.  Upon  some  of  these  ballots  the 
crosses  are  entirely  separate,  and  upon  others 
Interlaced  and  Joined  In  many  different 
ways.  The  law  says  the  rotor  shall  stamp 
a  cross  after  the  name  of  tlie  candidate — not 
two  crosses  or  three  crosses,  but  a  cross. 
Two  crosses  In  the  square  to  no  less  a  maik 
of  Identification  than  two  crosses,  one  without 
and  one  within  the  square.  An  allowance  of 
thto  practice  would  furnish  a  simple  expe- 
dient by  which  the  law  could  be  violated. 
Two  crosses  In  the  square  to  not  a  legal  martt 


tq^n  the  ballot  The  law  only  contemptotes 
one  cross,  and  therefore  the  ballots  so  mark- 
ed should  be  rejected."  The  Judges  of  elec- 
tion in  such  cases  had  no  difficulty  In  deter^ 
mining  for  whom  the  elector  intended  to 
vote.  The  dectoion  of  tbe  Supreme  Court  of 
California  was  not  put  opon  the  groond  tliat 
you  could  not  discern  the  Intent  of  the  voter, 
but  upon  the  ground  that  it  was  an  illegal 
ballot  the  elector  himself  doing  the  Illegal 
thing.  Therefore  the  disfranchisement  ot 
such  elec1x>r  was  his  own  Illegal  act  The  case 
of  People  ex  rel.  Nichols  v.  Board  of  Canvass- 
ers, 129  N.  T.  395,  29  N.  B.  327, 14  L.  E.  A.  624. 
was  one  In  which  the  ofBcers  prepared  and 
distributed  the  official  ballots,  wtilch  ballots 
required  the  indorsemrait  **Offlcial  ballot  for 
2nd  district  poll,  town  of  Gamillus,  Novent- 
ber  Srd,  1891."  The  same  indorsement  was 
required  for  every  poll  in  the  town,  with  the 
exception  that  It  must  designate  "Ist"  "2nd.** 
"3rd,"  "4th,"  etc.;  being  the  number  of  the 
poll.  It  was  found  that  in  the  second  Sec- 
tion district  of  that  town  ballots  were  cast 
with  the  indorsement  "first  district"  and  oth- 
er similar  errors  or  mistakes  were  found 
where  ballots  Indorsed  for  one  district  by 
number  were  cast  In  another  district  The 
court  went  a  great  deal  further  ia  that  case 
than  the  writer  of  thto  opinion  indorses. 
After  setting  out  the  requirements  of  tbe 
statutes  of.  New  York  as  to  the  style,  form, 
etc.,  of  the  ballot  which  Is  the  same  require- 
ment In  substance,  of  the  statutes  of  every 
state  that  has  adopted  the  Australian  ballot 
system,  with  more  or  less  modification,  tbe 
court  said:  "Most  of  these  stringent  provi- 
sions would  be  little  short  of  absurd.  If  It 
can  be  supposed  the  ballots  bearing  the  In- 
dorsement which  designates  them  from  all 
others  In  use  at  the  polls  can  be  towfuUy  put 
into  the  ballot  box."  The  court  further  said: 
"But  It  to  said  that  thto  result  will  disfran- 
chise the  electors  who  cast  tbsee  ballots  in 
good  faith,  believing  tbat  tbey  were  proper 
ofilctol  ballots.  Tbe  answer  is  that  when  an 
elector  attempts  to  express  his  will  at  an 
election  by  the  use,  through  fraud,  design, 
or  accident,  of  ballots  which  the  law  de- 
ctores  shall  not  be  counted,  the  courts  have 
no  power  to '  help  him.  •  •  ♦  The  law 
contemplates  tbat  tbe  elector  will  not  blindly 
rely  upon  any  one — not  even  the  election  offi- 
cers—In  the  preparation  of  the  baltots."  That 
court  also  said:  "Tbat  the  use  ot  these  bal- 
lots was  at  best  a  wholly  unnecessary  and 
thoughtless  act  on  tbe  part  of  the  voters  who 
coat  them  to  entirely  evident"  In  West  v. 
Rosa,  53  Mo.  350,  under  a  statute  that  pro- 
vided "that  no  ballot  not  numbered  shall  be 
counted,"  there  were  found  ballots  In  tbe 
ballot  box  not  numbered.  It  was  conceded 
that  no  frand  was  Intended  by  tbe  Inspectors 
In  falling  to  number  the  ballots,  but  tbat  It 
was  occasioned  by  Inadvertence  on  ^eSr 
part  It  further  appeared  tbat  tbe  number 
of  ballots  counted  corresponded  with  the 
number  of  votes  appearing  on  tbe  poll  Uab 
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The  conrt  Id  that  case,  howorer,  held  tbat 
these  votes  were  void  and  could  not  be  count- 
ed. It  Is  true  that  In  the  case  last  referred 
to  the  statute  provided  that  a  ballot  not  num- 
bered could  not  be  coasted.  Our  statute  does 
not  use  the  apeciflc  expression  that  ballots  of 
the  kind  and  nature  used  by  the  Independ- 
ent Republican  Party  of  San  Miguel  county 
cannot  be  counted,  but  it  does  say,  In  the 
spirit  of  the  dedslonB  In  Nebraska  and  Cal- 
ifornia, sapra,  that  the  thing  done  by  the 
voter  was  an  Illegal  act  of  and  concerning 
the  ballot  he  cast^  which  act  made  It  an  Ule- 
gral  ballot,  and  tberefore  that  It  should  not  be 
counted,  because  of  its  illegality.  In  Talcott 
T.  Phllbrick,  59  Conn.  472,  20  Atl.  436,  10  L. 
R.  A.  150,  wherein  there  was  a  contest  of  an 
election  upon  the  grounds  of  the  use  of 
fraudulent  ballots,  the  court  said:  "And  it 
seems  that  It  did  not  affect  the  case  that  the 
ballots  were  not  prepared  in  that  form  fraud- 
ulently and  with  the  Intention  of  deceiving 
the  voters." 

I  have  examined  all  the  cases  cited  and 
quoted  In  appellant's  brief,  and  every  one  la 
a  case  wherein  the  error  or  wrongful  act  was 
that  of  the  election  ofQcers,  with  the  excep- 
tion of  the  case  of  Kellogg  v.  Hickman  (Colo. 
Sup.)  21  Pac.  325.  This  case  was  one  where 
tbe  ballots  were  not  in  conformity  with  the 
statute  of  the  state  of  Colorado,  in  this:  that 
the  ballots  were  printed  on  pale  yellow  paper 
inches  wide,  the  statute  (0  Gen.  St.  Colo, 
i  1281)  providing  that  "all  ballots  shall  be 
written  on  plain  white  paper  or  printed  with 
black  ink  with  a  space  of  not  less  than  one 
fifth  of  an  Inch  between  each  name,  on  plain 
white  news-printing  pa[}er,  not  more  than  two 
and  one  half  Inches  nor  less  than  two  and 
three  eighth  inches  wide,  without  any  device 
or  mark  by  which  one  ticket  may  be  known 
or  designated  from  another,  except  the  words 
at  the  head  of  tbe  ticket,  and  it  shall  be  un- 
lawful for  anx  person  to  print  for  dlstrlbo- 
tion  at  tbe  polls  or  distribute  to  any  elector 
any  ballot  printed  or  written  contrary  to  the 
provisions  hereof."  Section  1282  of  said  stat- 
ute provides:  "When  ballots  with  a  certain 
designated  beading  contain  printed  thereon 
In  place  of  another  a  name  not  found  on  the 
regular  ballot  after.sucb  heading,  such  name 
shall  be  regarded  by  the  judges  of  election 
«B  having  been  placed  there  for  the  purposes 
of  fraud  and  such  ballot  shall  not  be  counted 
for  tbe  name  so  fouud."  Section  1199  of 
said  statutes  provides  that  "wtien  It  shall  be 
found  on  counting  the  rotes  that  two  or  more 
tickets  have  been  deceitfully  folded  together, 
such  tickets  shall  be  rejected."  The  court,  in 
Its  reaRonlng.  says;  "It  Is  also  declared  that 
In  the  nase  described  In  said  sections  1199 
and  1282  the  Judges  of  election  shall  not 
count  the  votes.  Xo  other  cases  are  men- 
tioned In  which  the  Judges  of  election  are 
expressly  authorized  not  to  count  the  votes 
received" — Inferring  thereby  that  the  reason 
for  omitting  to  declare,  as  to  violations  in 
not  preparing  ballots  of  proper  width,  they 


should  be  counted.  Is  that  the  statute  ex- 
pressly provided  that  under  certain  regula- 
tions they  should  not  be  counted,  as  to  all 
others  they  should  be  counted.  There  is 
something  certainly  worthy  of  consideration 
in  this  last  contention  by  the  court  of  Colo- 
rado. While  on  the  subject  of  excluding  bal- 
lots because  of  Irregularities,  it  would  be  ex- 
pected that  the  Legislature  would  expressly 
state  all  kinds  of  ballots  that  should  not  be 
counted  by  the  Judges,  and  all  other  ballots, 
although  irregular,  not  so  expressly  condem- 
ned, would  be  considered  lawful  ballots.  It 
will  be  observed  that  the  Legislature  of  New 
Mexico  nowhere  makes  provision  for  the  re- 
jection of  any  ballots  by  the  Judges  of  elec- 
tion, nor  does  it  anywhere  expressly  author- 
ize the  Judges  of  election  not  to  count  any 
ballots  found  in  the  box.  The  dissenting 
opinion  by  Judge  Helm,  who  is  recognized  as 
one  of  the  clearest  and  ablest  of  Jurists,  in 
Kellogg  V.  Hickman,  supra,  is  a  far  better 
e]Q>osltion  of  the  law  and  principles  than  the 
opinion  of  the  majority  of  that  court  Tbe 
case  of  Allen  v.  Qlynn,  29  Pac  670.  also  a 
Colorado  case,  is  one  In  which  the  error  com- 
plained of  In  the  ballot  was  the  mistake  and 
error  committed  by  the  officer  who  bad  the 
construction  and  distribution  of  the  official 
ballot  In  charge,  under  the  Australian  ballot 
system,  as  it  is  commonly  known,  adopted 
by  the  Legislature  of  that  state.  It  will  also 
be  observed  that  Judge  Helm  dissented  in 
this  case,  with  a  very  able  opinion.  I  find 
more  Justification  for  tbe  conclusions  reached 
in  the  two  dissenting  (q^inions  of  Judge  Helm 
than  In  tbe  opinions  by  the  majority  of  the 
court 

For  tbe  reasons  given,  X  dissent  from  tbe 
opinion  of  the  majority  of  the  court 


HARMON  v.  FOX. 
(Supreme  Conrt  of  Montana.   Nov.  28,  1904.) 

PLUDinO— COHFLAim^UmCISHCT— AN- 

swn— WAiTXB  or  osjEonoNs ' 

TO  COMPLAINT. 

1.  Code  Civ.  Proc.  S  570,  requires  ever;  action 
to  be  prosecuted  in  die  name  of  the  real  party 
In  interest  A  coimt  of  a  complaint  alleged  that 
plaintiff  granted  to  defendant  the  privily  of 
selling  certain  articles  ai  a  spedfied  race  track 
for  a  certain  time,  and  that  defendant  used  the 
privil^e  for  such  time  that  it  was  reasouably 
worth  a  specified  sum,  and  tliat  plaintiff  owned 
the  dalm  against  defendant,  and  that  defend- 
ant refused  to  pay.  Held,  that  the  coant  was 
not  subject  to  an  objection  tbat  it  did  not  state 
a  cause  of  action,  on  tbe  ground  that  it  did  not 
allege  that  plaintiff  was  tbe  owner  of  the  priv- 
ilc^ge  granted,  that  there  was  no  allegation  of 
value,  and  that  it  was  not  alleged  that  tbe  mm 
claimed  had  not  been  paid. 

2.  Where  tbe  complaint  in  an  action  to  re- 
cover a  sum  alleged  to  be  due  plaintiff  for  a 
privilege  granted  defendant  to  sell  certain  arti- 
cles in  a  certain  territory  was  defective  with 
reference  to  an  allegation  of  nonpayment  by  de- 
feodant,  the  defect  was  cured  by  defendant's 
answer  admitting  noopayment 
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CommlHslonera'  Opinion.  Appeal  from  Dis- 
trict Oonrt,  SllTM'  Bow  County;  B.  W.  Har- 
ne7.  Judge. 

Action  by  Joe  V.  Harmon  against  J.  F. 
Fox.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.  AtSrmed. 

H.  L.  Maury,  for  appellant  Geo.  A.  Oluk 
and  J.  Bruce  Kremer.  for  respondent 

POORMAN,  C  Tttis  Is  an  appeal  from  a 
Judgment,  and  from  an  order  overruling  de- 
fendant's motion  for  a  new  trial. 

I.  Tbe  complaint  la  in  two  counts,  and  al- 
leges, substantially,  in  the  first  connt: 

First  Tliat  plaintiff  granted  to  defendant 
the  ezclnslTe  priTilege  of  selling  certain  ar- 
ticles of  merchandise  at  the  Butte  race 
track  for  a  poiod  of  43  days,  and  tliat  de- 
fendant promised  and  agreed  in  writing  to 
pay  tbe  sum  of  $650  tberefor,  payable  in  In- 
stallments; the  .last  payment  to  be  on 
Anput  as,  1901. 

Second*  That  d^endant  reodred  the  priv- 
ily, and  used  and  enjoyed  the  same  during 
said  period;  that  plaintiff  la  the  owner  of 
defendant's  writtai  promise  but  tbftt  de- 
fendant neglected  and  refused  to  pay  plain- 
tiff said  (185.  or  any  part  thoeof. 

In  the  second  cause  of  action  It  Is  alleged 
that  plaintiff  granted  to  d^endant  the  ex- 
ciualTe  priTllege  of  selling  certatai  articles 
of  merchandise  at  the  Butte  race  track  for 
the  period  of  13  days  In  the  months  of  Au- 
gust and  September,  1901.  and  that  defend- 
ant used  and  enjoyed  said  privilege  for  said 
time;  second,  said  privilege  was  reasonably 
worth  the  sum  of  fl66.27;  third,  plaintiff  now 
owns  said  claim  against  defendant,  and  said 
claim  is  payable,  and- defendant  refnses  to 
pay  tbe  said  sum,  or  any  part  tba-eof.  ' 

Tbe  defendant;  in  answering  the  com- 
plaint, admits  the  ezecntlon  of  tbe  agree- 
ment named  in  paragraph  1  of  the  plaintiff's 
&8t  cause  of  action;  admits  that  tie  received 
and  exercised  tbe  privilege  of  selling  the 
merctiandlBe  tberda  named  for  the  pwlod  of 
48  days,  and  fw  the  forther  period  of  18 
days;  but  claims  that  the  18  days  were  In- 
cluded in  the  original  contract;  and  that 
plataitiff  Is  not  entitled  to  any  extn.  pay 
therefor. 

The  written  agreebiNit  by  which  plaintiff 
granted  to  defendant  this  privily  Is  as 
follows:  the  undersigned,  hereby  agree 
to  give  to  7.  F.  Fox  the  exclusive  privilege 
of  selling  fruits,  candies,  peanuts,  poiwora 
and  gum  at  the  Butte  Race  Tradk  for  the 
racing  season  of  1001,  the  said  racing  season 
to  consist  of  forty-three  racing  days.  Upon 
payment  of  Ave  hundred  and  fifty  ffSSO)  dol- 
lars, in  payment  as  follows:  One  Hundred 
and  B^ty-Five  Dollars  one  day  before  races 
start  One  Hundred  and  Eighty  Dollars  the 
Ist  of  August,  and  the  balance.  One  Hundred 
and  BIghty-Five  Dollars,  on  August  25th.'* 
There  is  also  In  evidence  a  written  agree- 
ment,  in  similar  form,  by  tbe  terms  of  which 


defendant  agreed  to  pay  the  sum  of  |650  to 

plaintiff. 

The  defendant  attacks  tbe  second  count  In 
the  complaint  as  not  stating  facts  sufficient 
to  constitute  a  cause  of  action,  for  the  reason 
that  It  la  not  alleged  in  that  count  that  the 
plaintiff  was  tbe  owner  <tf  tbe  privily  grant- 
ed, and  that  the  complaint  does  not  allege 
that  tbe  sum  claimed  has  not  been  paid,  and 
that  there  is  no  allegation  of  Talub 

The  first  two  objections  raise  questions  of 
pleading — as  to  whether  paragraphs  num- 
bered 1  and  8  In  tbe  second  cause  of  action 
contained  sufficient  allegations  of  ownership 
In  tbe  plaintiff  and  nonpayment  by  defend- 
ant These  allegations  are  to  the  ^ect  that 
plaintiff  granted  to  defendant  certain  priv^ 
lieges,  and  Is  the  owner  of  the  claim  against 
defendant  tberefor.  Construing  these  terms 
in  connection  with  other  allegations  of  the 
complaint;  ttie  meaning  undonbtedly  is  that 
the  plaintiff  sold  certain  prlvll^s  to  tbe 
defendant;  that  tbe  O^ndant  accepted  tAe 
same,  and  acted  thereon.  It  is  a  principle 
of  pleading  that  whatever  Is  necessarily  im- 
plied ftom  an  express  allegation  need  not  be 
otherwise  averred.  Baystnger  t.  People.  115 
111.  419,  5  N.  B.  875.  **If  facts  are  pleaded 
from  which  an  ultimate  fact  necessarily  re- 
sults, it  is  the  same  as  though  such  ultimate 
fact  were  specifically  pleaded."  Boone, 
Code  Pleading,  par.  10.  "Facts  neesssarily 
implied  should  not  be  stated."  BUss,  Code 
Pleading,  par.  176.  Our  statute  requires 
every  action  to  be  prosecuted  in  tlie  name 
of  the  real  party  In  intwest  Sectlmi  570. 
Code  Civ.  Proc.  In  Russell  v.  Clapp,  7  Barb. 
482.  It  is  said  that  it  la  "enough  for  tbe  plain- 
tiff to  allege  the  sale  and  delivery  of  the 
goods.  •  *  *  If  the  defmdant  woi^d 
avoid  tbe  plaintiff's  right  to  recovery  by 
showing  that  some  other  pwson,  and  not 
the  plaintiff,  is  the  real  party  In  Interest, 
he  must  state  in  hla  answer 'Such  facts  as, 
when  established  by  proof,  will  enaUe  the 
court  to  say,  as  a  matter  of  law,  that  the 
plaintiff  Is  not  the  real  party  in  Interest" 
See,  also,  Blane*  Adm*r  v.  Exchange  Bank. 
I  79  Mo.  182;  Dnzan  v.  Meserve  (Or.)  34  Pac. 
I  548.  In  Phillips  V.  Bartlett  9  Bosw.  (N.  Y.) 
I  678.  the  complaint  alleged:  "The  plaintiff 
I  sold  and  delivered  to  defendant,  at  his  spe- 
I  clal  Instance  and  request,  a  large  •  •  • 
quantity  of  boots  and  shoes,'  of  a  oortftln 
value,  and  that  thoe  is  due  and  uquUd 
therefor  'a  certain  sum,  which  the  defendant 
promised  to  pay  the  plaintifrs,  but,  though 
often  requested'  by  them,  has  wholly  refused 
to  pay  It"  A  demurrer  was  filed  on  the 
ground  that  the  complaint  did  not  state  fiicts 
sufficient  to  constitute  a  cause  of  action,  but 
the  court  held  tbe  complaint  good  as  to  tbe 
allegations  of  ownersliip  uid  nonpayment 
We  do  not  think  tbe  complaint  Is  open  to 
the  objection  made.  Furthermore,  In  this 
particular  case,  tbe  complaint  not  having 
been  demurred  to,  the  plaintiff  testified  on 
the  trial,  without  objection,  that  he  was  the 
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owner  of  this  prlTllege  at  tiie  time  be  made 
the  grant  to  the  defendaDt,  and  the  answer 
admltt<td  tliat  the  defendant  bad  not  paid 
the  sum  denunded  for  this  extra  18  days. 
If  the  complaint  is  defectlTe  with  reference 
to  the  allegatlfm  of  nonpayment,  It  was  cured 
by  the  allegations  of  the  defendant's  answer. 
Grogaa  t.  Vall^  Trading  Co.  (Mont)  76 
Pac  211.  Paragraph  2  of  the  second  cause 
of  action  coDJdsts  of  a  direct  allegation  as 
to  the  reasonable  value  of  this  privilege. 

Certain  minor  objections  are  mentioned  in 
the  specification  of  errors,  but  are  eotlrely 
Ignored  ta  the  argument.  We  will  say,  how- 
ever, that  there  Is  nothing  ambiguous  about 
this  contract  as  to  the  time  limit  therein 
mentioned. 

We  think  the  judgment  and  order  appeal- 
ed from  ahould  be  affirmed. 


CLA.TBSBO.  O.  C.  and  CALLAWAY,  O, 
concur. 

PBB  CUBIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  oe^ 
der  are  affirmed. 


MBRK  et  aL  r.  BOWERY  MIN.  CO.  et  aL 
(Supfeme  Court  a  Montana.    Nor.  17,  1901.) 

MINES— LEASE— option  PUBCHASX— BXTEHSION 
—PAYMENT  OF  POBTIOH  OP  PRICB— OBLIGA- 
TION TO  lETUBM  —  QinBTXHO  TITLE  —  COM - 
PI.UHT  — BUmOIBHCT  — BTATHIEHT  or  DK- 
FERDANT'S  CUUU— AFPUX— "AOVEBSK  FAB- 
TT"— CONTRACTS— MO  MFICATIOH. 

1.  Plaintiffs  leased  mining  property  for  royal- 
ties payable  at  certain  dates,  giving  the  leasee 
an  option  to  nnrchose  by  makiag  certain  pay- 
ments.  The  lessee  sublet  to  deiendant  for  a 
slightly  shorter  term,  also  giving  an  option  to 
purchase  by  making  the  payments  required  by 
the  originaJ  lease.  The  withdrew  from 
connection  with  or  management  of  the  property, 
and  defendant  negotiated  directly  with  plain- 
tiffs for  an  extension  of  the  time  for  the  exer- 
cise of  the  option  and  for  the  payment  of  the 
royaltiea,  and  paid  the  latter  directly  to  plain- 
tlfliL  In  an  action  by  plaintiffs  aniost  the  les- 
see and  defendant  to  quiet  title,  the  lessee  dis* 
claimed,  and  defendant  rested  its  case  solely  on 
the  contract  between  plaintiffs  and  the  lessee, 
and  the  decrse  proceeded  on  the  theory  tliat  the 
rldhts  of  the  parties  were  determinable  by  the 
oruinal  lease,  and  that,  if  plaintiffs  were  en- 
titled to  recover  as  against  the  lessee,  they  were 
entitled  to  recover  against  defendant  Held, 
that  the  lessee  was  not  an  "adverse  party"  on 
whom  defendants  were  required  to  serve  notice 
of  appeal. 

2.  The  alleged  insufficiency  of  the  evidence 
cannot  be  considered  on  appeal  where  the  record 
does  not  show  that  it  contains  ail,  or  the  sub- 
stance of  all,  the  evidence. 

3.  Under  Code  Civ.  Proe.  {  1003,  providing 
that  the  court  may  grant  retief  consistent  with 
the  complaint,  a  prayer  for  such  other  and  fur- 
ther relief  as  may  be  meet  and  agreeable  to 
equity  and  good  conscience  warrants  the  grant- 
ing of  any  relief  to  which  plaintiff  Is  ntltled 
on  the  allegations  and  proof. 

4.  Under  Code  Civ.  Proe.  S  1310,  providing 
that  an  action  mav  be  brought  by  any  person 
against  another  who  claims  an  interest  or  es- 
tate in  land  adverse  to  him,  to  determine  such 
adverse  claim  tb*  complaint  need  only  allege 


that  plaintiff  Is  the  owner,  and  that  defendant 
claims  some  adverse  rl^t,  and  a  complaint  is 
not  objectionable  because  it  alleges  defendanfs 
claim  to  be  diiferent  from  that  set  np  In  the 
answer. 

5.  An  action  seeking  to  remove  as  a  cloud  on 
plaintiffs'  title  defendant's  claim  under  a  con- 
tract giving  them  an  option  to  porcbase,  which 
plaintiffs  bad  deelared  fivfelted  before  com- 
mencement of  the  action.  Is  not  an  action  to 
declare  a  forfeiture. 

6.  Where  plaintiffs  gave  a  leasee  an  option  to 
pnrebase.  and  the  lessee  gave  defendant  an  op- 
tion to  pnndiase  from  bmi.  pursuant  to  which 
defendant  made  a  payment  to  tbe  lessee,  who 
turned  It  over  to  plaintiffo,  they  were  not  re- 
quired to  return  it  to  defendant  in  order  to 
maintain  a  suit  against  defendant  to  remove  its 
claim  as  a  cloud  on  the  title. - 

7.  Where  plaintiffs  gave  an  optirai  to  pur- 
chase their  mining  property  by  the  payment  of 
the  price  in  installments  at  certain  dates,  time 
being  of  the  essence,  they  were  not  required,  on 
declaring  a  forfeitore  for  failure  to  pay  the 
price  as  required,  to  return  an  installment  paid. 

8.  Time  is  of  the  essence  of  an  option  to  pur- 
chase mining  property. 

9.  Where  a  lease  of  mining  property  for  roy- 
alties gave  tbe  lessee  an  option  to  purchase  by 
luying  in  installments,  and  tbe  time  for  pay- 
ment of  some  installments  was  extended  by  an 
agreement  which  provided  that  the  extension 
applied  only  to  the  payments  for  purchase,  and 
did  not  affect  the  ori^iaal  contract  in  any  other 
respect,  tbe  lease  was  not  extended. 

10.  A  contract  leasing  and  giving  an  option  to 
purchase  mining  proper^  provided  for  the  pay- 
ment of  royalties  and  of  tbe  price  in  install- 
ments if  the  option  should  be  exercised,  and  de- 
clared that,  if  the  lessee  should  not  perform  all 
tbe  conditions,  the  agreement  should  be  "void 
ab  initio."  An  extension  of  time  tor  the  pay- 
ment of  installments  was  given,,  tbe  supple- 
mental agreement  granting  it  providing  that,  if 
tbe  lessee  should  tail  to  comply  with  the  con- 
tract as  modified,  such  failure  should  cause  a 
forfeiture.  Held,  that  this  modified  the  provi- 
sion of  the  original  contract  that  failore  to  per- 
form ahonld  render  It  void  ab  initio. 

Commissioners*  Opinion.  Appeal  from  Dis- 
trict Court,  Madison  County;  M.  H.  Parker, 
Judge. 

Action  by  F.  B.  Merk  and  anotbw  against 
tbe  Bowery  MJnlng  Company  and  others. 
Prom  a  judgment  for  plaintiffs,  defendant 
Boweiy  Mining  Company  alone  appeals.  Re- 
spondents filed  a  motion  to  dismiss  the  ap- 
peal. Motion  OTermled,  ud  Judgment  af- 
firmed. 

W.  A.  Clartc,  McBride  &  McBride,  and  Bd. 
IIorslKy,  for  am>eUant.  B.  J.  Callaway  and 
Word  &  Word,  for  respondents. 

CLATBERO,  0.  C.  This  Is  an  appeal  by 
tbe  Bowery  Mining  Company  from  a  Judg- 
ment against  defendants  and  from  an  order 
ovemiliDg  its  motion  for  a  new  trial. 

Counsel  for  respondents  moves  the  court 
to  dismiss  the  appeal  on  the  ground  that  tbe 
notice  of  appeal  was  not  served  on  John  Ber- 
kin,  one  of  the  defendants,  who  is  claimed 
to  be  an  adverse  party  within  tiie  meaning 
of  tbe  statute.  This  motion  must  be  disposed 
of  before  entering  Into  a  consideration  of  tbe 
case,  because.  If  granted,  this  court  has  no 
Jurisdiction  to  luTestlgate  the  merits  of  the 
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appeals.  The  snlt  wu  Cor  the  potpose  of 
remoTlng  a  elood  from  tbe  title  to  plaintiffs' 
mining  claims,  to  qnlet  theii  title  thereto,  and 
to  enjoin  the  defendants  from  prosecatlng 
two  actions  then  pending  against  plalntiCTs — 
one  of  forcible  entry  and  detainer  to  recorer 
possesBlon  of  said  premises,  the  other  for 
conversion  of  personal  property;  but  from 
the  record  presented  on  these  appeals  It  is 
apparent  that  npon  the  trial  of  the  case  all 
questions  aa  to  the  injnnctlous  to  restrain 
the  prosecution  of  these  suits  were  omitted, 
and  the  case  tried  solely  upon  the  Issues  of 
removlDg  the  alleged  cloud  from  plaintiffs' 
title  to  the  property  and  quieting  the  same. 
The  defendants  Berkln  and  the  Bowery  Uln- 
Ing  Ck)mpany  filed  separate  answers,  to 
which  reference  will  be  bareafter  more  spe- 
clflcally  made. 

Upon  the  motion  for  dismissing  the  appeal 
the  only  question  to  be  considered  is  wheth- 
er Berkln  Is  an  adverse  party  upon  whom 
notice  of  appeal  must  have  been  served.  Ap- 
pellant concedes  that  the  notice  of  appeal 
was  not  served  upon  him.  In  order  to  deter- 
mine this  question,  a  brief  reference  to  the 
pleadings,  the  facts  shown  at  the  trial,  the 
findings  of  the  court,  and  the  decree  is  nec- 
essary. It  seems  that  respondents,  being  the 
owners  of  certain  quartz  claims,  gave  Ber- 
kln an  option  to  purchase  them  upon  the  pay- 
ment of  $80,000  at  different  times,  the  last 
payment  being  due  February  15,  1901.  They 
also,  by  the  same  instrument,  leased  the 
property  Involve  to  Berldn  upon  certain 
considerations,  which  lease  was  to  expire  on 
the  15th  day  of  February,  1901.  Berkln  aft- 
erward entered  into  an  agreement  with  the 
Bowery  Klnlng  Company,  whereby  he  gave 
to  such  company  an  option  to  purchase  from 
him  the  same  property  on  the  payment  of 
1100,000,  the  last  payment  to  be  made  Feb- 
ruary 1, 1001.  and  leased  the  property  to  the 
company  upon  the  same  conditions  as  were 
expressed  in  the  lease  to  him  from  plaintiff, 
except  that  the  lease  was  to  expire  on  Feb- 
ruary 1,  1901.  The  company  entered  Into 
the  possession  of  the  property,  and  com- 
menced the  performance  of  its  agreement 
with  Berkln.  Some  months  after  the  execu- 
tion of  these  agreements  plaintiffs  entered 
Into  a  supplementary  agreement  with  BeS 
kin,  whereby,  for  certain  considerations,  they 
agreed  to  extend  the  later  payments  of  the 
purchase  price  mentioned  in  the  agreement 
for  a  period  of  six  months  from  the  time  they 
were  to  matin-e  under  the  original  agree- 
ment Berkln  subsequently  made  the  follow- 
ing Indorsement  upon  the  last-mentioned 
agreement,  or  upon  a  copy  thereof,  and  de- 
livered the  same  to  the  Bowery  Mining  Com- 
pany, viz.:  "The  same  modifications  and  ex- 
tensions granted  me  by  F.  R.  and  M.  E. 
Merk  In  the  foregoing  agreement  are  hereby 
ftranted  to  the  Bowery  Mining  Co.  under 
the  sublease  made  by  me  to  said  company 
embracing  the  said  property."  The  com- 
plaint, in  paragraph  4  thereof,  alleges  tbat 


Berldn  transferred  the  original  agreement, 
together  with  bis  rights  to  operate  tba 
property,  to  the  Bowery  Mining  Company, 
which  company  accepted  the  same  and  oper^ 
ated  the  property,  and  that  on  Octob«  28, 
1899,  it  was  agreed  between  plaintiffs  and 
the  Bowery  Mining  Company  tbat  it  should 
deal  directly  vritb  plaintiffs  under  the  agree- 
ment and  lease  between  plaintiffs  and  Ber- 
kln, and  should  make  all  payments  for  roy- 
alties due,  and  all  time  payments,  directly  to 
plaintiffs.  Berkln  alleges  in  his  answer  that 
after  October  28,  1899,  the  Bowery  Mining 
Company  was  the  reat  lessee  of  plaintiffs  un- 
der the  attornment  alleged  in  paragraph  4  of 
said  complaint,  and  that,  therefore,  he  was 
released  and  freed  from  all  bis  obligations 
to  pay  plalntlffB  as  specified  in  his  agree- 
ment Be  admits  that  the  lease  to  him  from 
plaintiffs  expired  by  limitation  on  February 
15,  1901,  and  that  plalntlffB  took  quiet  and 
peaceable  possession  of  the  property  on  Fet)- 
ruary  16.  1901.  and  that  at  the  time  of  the 
commencement  of  the  suit  they  were  In  the 
peaceable  possession  thereof,  and  were  en- 
titled to  such  pc«session.  He  then  "denies 
tbat  he  claims  any  right,  title,  or  interest  in 
or  to  the  premises  mentioned  In  plaintiffs' 
complaint  or  in  or  to  the  possession  thereof, 
and  thus  answers  to  paragraph  thlrieenth  of 
said  complaint."  The  Bowery  Mining  Com- 
pany denies  that  Berkln  ever  assigned  or 
transferred  his  agreement  and  lease  with 
plaintiffs  to  it  and  denies  that  it  operated 
the  property  at  all  except  under  a  lease  from 
Berkln;  denies  that  It  Was  ever  agreed  that 
it  should  deal  directly  with  plaintiffs;  denies 
that  plaintiffs  peaceably  took  possession  of 
the  property,  but  alleges  that  they  took  pos- 
session by  force  and  arms  and  with  violence. 
The  Bowery  Mining  Company  then  allies 
by  way  of  affirmative  defense  that  plaintiffs 
made,  executed,  and  delivered  to  Berkin  a 
lease  and  option  upon  the  property  described 
in  the  complaint  and  that  Berkin  entered 
upon  said  property  as  a  tenant  of  plaintiffs; 
that  Berkln  subsequently  sublet  the  prem- 
ises to  it  and  gave  It  an  option  for  their  pur- 
chase; tliat  on  May  9,  1900,  plaintiffs  gave 
Berkin  an  agreement  extending  said  lease 
and  option,  and  that  Berkin  gave  it  the  same 
extension;  tbat  it  occupied  the  premises  as 
tenant  of  Berkln;  tbat  the  plaintiffs  agreed 
with  the  company  to  extend  the  time  of  the 
payment  of  the  royalties  under  the  lease  un- 
til some  time  after  the  15th  of  February. 
1901,  and  claimed  that  by  this  agreement  the 
royalties  which  were  due  on  the  16th  of  Feb- 
ruary, 1901,  were  to  be  used  and  had  l>een 
used  by  it  In  work  and  improvements  upon 
the  property.  This  is  denied  In  the  replica- 
tion, and  the  court  found  that  no  such  con- 
tract had  been  entered  into.  The  finding  Is 
in  the  following  language:  "That  on  or  about 
the  19th  day  of  January,  1901,  the  pialntltts 
and  Bowery  Mining  Co.  tiad  some  conversa- 
tion relative  to  a  further  extension  of  time 
for  the  payment  of  royalties  and  tbe  casta 
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parment  on  the  purcbaie  price  of  the  prop* 
erty  dne  on  the  l&th  day  of  February,  1901, 
bat  no  contract  was  fully  made  or  complet- 
ed between  the  parties  as  to  sach  extension." 
The  Bowery  Mining  Company  further  al- 
leged In  its  answer  that  flO,000  due  plain- 
tllTB  on  the  15th  day  of  February,  1901,  was 
fully  paid  by  the  additional  work  upon  the 
property  In  Its  development  and  ImproTe- 
ment  and  In  the  placing  of  Improvements 
thereon,  and  that  this  was  done  with  the 
knowledge  and  consent  of  plaintiffs,  and  un- 
der an  agreement  with  plaintiffs.  This  is 
also  denied  In  the  r^llcation,  and  Is  covered 
by  the  finding  of  the  court  above  quoted. 
Plaintiffs  filed  a  replication  to  this  answer,  in 
which  they  reiterated  the  allegations  of  their 
complaint  and  alleged  that,  if  the  premises 
were  sublet  to  the  Bowery  Mining  Company 
by  Bei^n,  it  was  In  equity  an  assignment 
to  the  Bowery  Mining  Company  by  Berkln 
of  the  lease  and  option  given  to  him  by  the 
plaintiffs.  The  court  found  that  the  Bowery 
Mining  Company  was  the  lessee  of  Berkln. 
and  that  the  lease  from  plaintiffs  to  Berkln 
expired  by  Its  own  limitation  on  February 
15,  1901,  and  that  the  suppl  em  notary  con- 
tracts extending  the  time  of  payment  of  the 
purchase  price  did  not  extend  the  lease.  No 
question  Is  raised  by  the  pleadings  or  during 
the  trial  by  either  party  as  to  the  continu- 
ance of  the  lease  and  option  from  Berkln  to 
the  Bowery  Mining  Company,  or  as  to  the 
construction  or  validity  of  the  contracts  be- 
tween It  and  Berkln,  as  between  them. 

From  the  drcumstances  and  facts  above 
detailed,  and  from  the  testimony  hereinaft- 
er set  forth,  we  roust  determine  whether  or 
not  Beridn  Is  an  adverse  party  within  the 
meaning  of  the  statute.  The  Supreme  Court 
of  California  has  announced  the  rule,  and 
consistently  followed  It,  that:  "This  court 
has  jurisdiction  to  entertain  an  appeal  only 
upon  a  compliance  by  the  appellant  with 
the  procedure  prescribed  by  the  Legislature 
for  taking  the  appeal.  Section  940  of  the 
Code  of  Civil  Procedure  requires  that  the 
notice  of  appeal  shall  be  served  on  the  'ad- 
verse party,*  Unless  such  service  Is  made, 
this  court  has  no  jurisdiction  over  him,  and 
any  order  or  judgment  it  might  make  with 
reference  to  the  judgment  appealed  from 
would  be  ex  parte,  and  could  not  affect  his 
rights,  or  be  binding  upon  him.  The  'ad- 
verse party*  referred  to  In  this  section  is  de- 
fined In  Senter  v.  De  Berual,  38  Cal.  640,  to 
be  'every  party  whose  Interest  In  the  sub- 
ject-matter of  the  appeal  Is  adverse  to  or 
will  be  affected  by  the  reversal  or  modifica- 
tion of  the  judgment  or  order  from  which  the 
appeal  has  been  taken.'  In  Williams  t.  San- 
ta Clara  Min.  Ass'n,  66  Cal.  195,  6  Pac.  85, 
It  was  said:  'This  court  has  not  Jurisdiction 
to  hear  an  appeal  from  a  judgment  unless 
the  appellant  shall  have  served  the  notice  of 
appeal  on  all  the  adverse  parties — that  la  to 
say,  upon  alt  whose  rights  may  be  affected 
by  a  rareroal  of  the  Judgment;  or  where  the 


appeal  Is  from  part  of  the  judgment  by  a 
reversal  of  the  part  appealed  from.'  •  •  • 
Whether  a  party  to  the  action  Is  'adverse' 
to  the  api>ellant  must  be  determined  by  their 
relative  position  on  the  record  and  the  aver- 
ments In  their  pleadings,  rather  than  from 
the  manner  in  which  they  may  manifest  their 
wishes  at  the  trial,  or  from  any  presump- 
tion to  be  drawn  from  their  relation  to  each 
other,  or  to  the  subject-matter  of  the  action 
In  matters  outside  of  the  action.  It  would 
hardly  be  contended  that  the  strength  or  rele- 
vancy of  the  argument  of  a  party  at  the 
hearing  in  the  court  below  could  be  conclu- 
sive for  the  purpose  of  determining  whether 
he  was  in  reality  adverse,  or  In  accord  with 
the  matter  argued.  If  his  position  on  the 
record  makes  him  nominally  adverse,  be 
must  be  so  considered  for  the  purpose  of 
an  appeal  from  the  Judgment  thereon."  Har- 
per V.  Hlldrath,  99  Cal.  265,  33  Pac.  1103.  In 
the  case  of  Power  v.  Murphy,  26  Mont.  387, 
68  Pac.  411,  this  court  uses  the  following  lan- 
guage: "A  party  Is  adverse  who  has  an  In- 
terest In  opposing  the  object  sought  to  be  ac- 
complished by  the  appeal.  In  the  language 
of  Chancellor  Walworth  In  Thompson  v. 
EHlswortb,  1  Barb.  Cb.  624,  by  'adverse  par- 
ty' is  meant  'the  party  whose  Interest  In  re- 
lation to  the  subject  of  the  appeal  Is  in  con- 
flict with  the  reversal  of  the  order  or  de- 
cree appealed  from,  or  the  modification 
sought  for  by  the  appeal.'  *'  It  must  be  re- 
membered that  under  the  answer  of  the 
Bowery  Mining  Company  in  the  case  there 
was  no  privity  of  contract  agreement  or  es- 
tate between  the  Bowery  Mining  Company 
and  plaintiffs.  They  claim  to  be  lessees  of 
Berkln,  and  to  have  the  right  to  purchase  the 
property  under  an  option  given  to  it  by 
Berkln.  Berkln's  right  to  sell  or  to  give  the 
lease  was  dependent  upon  the  performance 
by  him  of  the  option  and  lease  given  him  by 
the  plaintiffs.  If  he  failed  to  perform  these 
agreements  according  to  their  terms,  all  his 
right  and  interest  In  the  property  ceased. 
It  will  be  noticed  that  the  decree  of  the  court 
says  nothing  about  the  validity  or  time  of 
expiration  of  the  option  and  lease  given  by 
Berkln  to  the  Bowery  Mining  Company,  but 
It  seems  to  go  on  the  theory  that,  if  plaintiffs 
were  entitled  to  recover  from  Berkln,  and 
have  the  cloud  created  by  the  record  of  the 
option  and  lease  removed,  the  same  effect 
would  necessarily  follow  as  to  the  rights 
of  the  Bowery  Mining  Company  under  its 
contract  and  lease  with  Berkln.  It  must  al- 
so be  remembered  that  Berkln,  by  his  sworn 
answer,  admitted  that  the  lease  from  plain- 
tiffs to  himself  expired  by  Its  own  limita- 
tion on  the  15th  day  of  February,  1901,  and 
that  plaintiffs  were  in  the  peaceable  posses- 
sion of  the  property  at  the  time  the  answer 
was  filed.  He  Is  precluded  from  thereafter 
taking  a  position,  so  far  as  plaintiffs  are  con- 
cerned, In  any  wise  to  the  contrary. 

The  Bowery  Mining  Comtmny  seeks  to  re- 
verse the  judgment  of  the  court  below  upon 
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the  theory,  among  others,  that  by  the  snp- 
plementary  agreement  with  Berkin  dated 
May  9,  1900,  plaintiffs  extended  to  BGfkln 
the  time  of  the  expiration  of  the  lease  for 
six  months.  They  also  claim  that  the  supple- 
mentary agreement  g^ren  to  it  by  Berkin 
extended  the  term  of  the  lease  giren  to  It  by 
Berkin  for  a  like  period.  We  cannot  consid- 
er, as  an  Independent  proposition,  whether 
there  is  anything  In  the  last  claim  of  the 
Bowery  Mining  Company  or  not,  becaase  the 
Issues  presented  in  the  case  hy  tlie  pleadings 
raise  no  question  as  to  the  extension  of  the 
lease  from  Berkin  to  appellant.  Nothing  of 
this  character  was  filed  as  against  Berkin, 
and  therefore  there  Is  nothing  in  that  regard 
before  this  court  for  consideration. 

The  testimony  Introduced  In  behalf  of  ap- 
pellant discloses  that  Berkin  was  manager 
of  the  property  for  appellant  until  about  July 
1,  1900,  when  he  was  succeeded  by  John  N. 
Glass  as  manager.  Berkin  expected  to  go  to 
Alaska,  and  It  was  agreed  that  all  pay- 
ments which  were  to  be  made  to  him  under 
his  contract  with  the  Bowery  Mining  Com- 
pany thereafter  should  be  made  directly  to 
plaintiffs;  that  In  December  of  that  year 
there  was  due  plaintiffs  from  Berkin  about 
the  sum  of  $3,000  as  royalties,  and  that  the 
Bowery  Mining  Company  entered  Into  an 
agreement  with  plaintiffs  for  an  extension 
of  the  time  of  payment  of  the  same  as  fol- 
lows: $1,000  to  be  paid  about  the  1st  of 
January,  1901,  the  balance  in  |1,000  pay- 
ments to  be  made  every  10  or  15  days  after 
the  first  payment,  and  agreed  to  pay  the 
same  accordingly;  that  the  first  payment  was 
made  under  this  agreement,  bnt  no  other  or 
further  amounts  were  paid;  that  In  January 
and  th«  early  part  of  February,  1901,  the 
Bowery  Mining  Company  negotiated  with 
plaintiffs  to  be  allowed  to  expend  the  remain- 
der of  said  royalties  and  other  royalties  ac- 
cruing and  accrued  upon  the  development  of 
the  property  and  In  doubling  the  capacity  of 
the  mill;  that  such  agreement  was  made 
with  plaintiffs,  but  never  reduced  to  writing; 
that  In  reliance  upon  said  agreement  defend- 
ant expended  several  thousand  dollars  upon 
the  property  In  excess  of  the  amount  requir- 
ed by  the  original  lease.  All  this  plaliltlffs 
denied  in  their  testimony,  and  the  court 
found  that  no  such  agreement  wag  ever 
made.  By  the  acts  of  the  Bowery  Mining 
Company  above  recited,  as  disclosed  by  its 
own  evidence,  Berkin  was  thereafter  prac- 
tically eliminated  from  the  contracts,  and 
the  company  took  his  place  In  all  subsequent 
transactions  thereunder  with  plaintiffs.  All 
the  Bowery  Mining  Company's  rights  In  and 
to  the  property  lu  question  originally  came 
from  its  contract  with  Berklu,  which  neces- 
sarily depended  for  Its  validity  upon  the 
performance  by  Berkin  of  his  undertakings 
and  agreements  In  his  contract  with  plain- 
tiffs. By  the  action  of  the  Bowery  Mining 
Cqmpany  above  rehearsed  defendant  prac- 
tically assumed  thereafter  to  take  Berkln's 


place  in  his  contracts  with  plaintiffs,  and  Ber- 
kin was  therefore  eliminated  from  the  trans- 
actions so  far  as  plaintiffs  are  concerned. 
They  treated  the  Bowery  Mining  Company 
as  Berkln's  successor  In  agreeing  to  ex- 
tend the  time  for  paying  the  royalties  in 
December,  and  in  negotiating  with  It  In  re- 
gard to  the  balance  of  the  royalties  to  be 
paid  in  January  and  February.  The  com- 
pany acted  in  the  place  of  Berkin  In  all  these 
transactions,  thereby  excluding  blm  there- 
from. The  record  is  silent  as  to  whether 
Berkin  ever  knew  of  these  traosactlons  at 
the  time  they  were  pending.  The  contracts 
between  appellant  and  Berkin  were  not  In- 
volved In  this  suit,  save  as  Incidentally,  and 
as  claimed  as  a  defense  by  appellant  Tlieir 
construction  and  validity  were  not  in  any 
manner  passed  upon  as  between  appellant 
and  Berkin,  but  only  as  to  plaintiffs.  The 
rights  of  appellant  against  Berkin  under 
such'  contracts,  whatever  they  may  be,  are 
left  undetermined  and  unimpaired  by  this 
suit.  Any  liability  against  Berkin  in  favor 
of  appellant  must  arise  and  be  based  vpou 
said  contracts,  and  cannot  arise  or  become 
fixed  under  or  by  any  Judgment  wblch  may 
be  rendered  In  this  suit.  Under  all  these 
drcnmstances  we  cannot  see  how  Berkin  can 
be  affected  or  Injured  by  a  reversal  of  the 
judgment  upon  the  Bowery  Mining  Com- 
pany's appeal,  and  therefore  conclude  that  he 
is  In  no  sense  an  adverse  party  upon  whom 
notice  of  ai^eal  should  have  been  served  by 
appellant  We  therefore  advise  that  the  mo- 
tion of  reapondentB  to  dismiss  the  appeal  be 
dmled. 

Upon  the  Merits. 

It  Is  not  shown,  either  affirmatively,  by 
sufficient  recitals  In  the  record,  or  otherwise, 
that  It  contains  all,  or  the  substance  of  all. 
the  evidence  Introduced  at  the  trial  of  the 
case  bearing  upon  the  errors  alleged,  ^d  un- 
der the  uniform  decisions  of  tills  court  we 
cannot  consider  the  alleged  Insufficiency  of 
evidence. 

Aside  from  the  insufficiency  of  the  evi- 
dence alleged,  there  are  but  four  questions  to 
be  considered  upon  the  merits  of  these  ap- 
peals, viz.:  (1)  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion? (2)  Was  time  the  essence  of  the  op- 
tion? (3)  Was  the  lease  part  of  the  agree- 
ment extended  by  the  supplementary  agree- 
ment of  May  9,  1900?  (4)  What  is  the  effect 
of  a  clause  lu  the  original  contract  by  which 
It  Is  to  be  made  void  ab  Initio  upon  failure 
upon  the  part  of  the  lessee  to  perform? 

1.  As  to  the  sufficiency  of  the  complaint. 
Appellant's  objections  to  the  complaint  are 
as  follows:  (a)  That  it  Is  a  complaint  to  re- 
strain the  prosecution  of  a  pending  action  In 
forcible  entry  and  detainer  commenced  by 
the  appellant  against  plaintiffs,  (b)  That  It 
Is  a  complaint  filed  to  declare  and  enforce  a 
forfeiture,  (c)  That  the  plaintiffs  have  not 
done  or  offered  to  do  equity,  in  this:  that  ap- 
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pellant  paid  plaintiffs  $5,000  on  the  purchase 
price  of  the  property,  and  plaintiffs  do  not 
allege  a  retom  <x  offer  of  return  of  the  same. 

(a)  Is  the  complaint  to  restrain  prosecution 
of  a  forcible  entry  and  detainer  suit?  We 
need  not  consider  whether  the  complaint 
states  facts  sufficient  to  constitute  such  cause 
of  action  if  it  does  state  facts  sufficient  to 
constitute  a  canse  of  action  for  any  other 
relief,  as  the  fifth  snbdlrlsion  of  the  prayer 
of  the  complaint  Is  as  follows:  "That  the 
plaintiffs  may  hare  such  other  and  further 
relief  as  shall  be  meet  and  agreeable  to  eq- 
uity and  good  conscience."  This  la  sufficient 
to  warrant  the  court  in  granting  any  relief 
to  which  the  plaintiffs  are  entitled  upon  the 
allegations  of  the  complaint  and  the  proof 
Introduced  at  the  trial.  Leopold  v.  SllTer- 
man.  7  Mont  2e&-286,  16  Pac.  580;  Gillett 
V.  Clark,  6  Mont  190-192,  9  Pac.  823;  Morse 
T.  Swan,  2  Mont.  306-309;  Davis  t.  Davia, 
9  Mont.  267.  23  Pac.  715;  Kleinschmldt  t. 
Steele,  1&  Mont  181,  38  Pac'  827;  State  t. 
Tooker,  18  Mont  640,  46  Pac.  530,  34  L.  R. 
A.  S16;  section  1008,  Oode  CIt.  Proc.  An 
examination  of  the  complaint  discloses  that 
It  was  filed  to  quiet  plaintiffs'  title  to  the 
premises  ,In  controversy,  to  remove  a  cloud 
therefrom  by  cancellation  of  Instruments 
which  they  say  have  no  validity,  and  tncl- 
dentally  for  an  Injunction  against  the  prose- 
cution of  two  suits  against  them  by  the  Bow- 
ery Mining  Company  for  forcible  entry  and 
detainer  and  one  for  conversion  of  personal 
proper^.  There  Is  no  doubt  but  the  allega- 
tions of  the  complaint  are  sufficient  as  an 
action  to  remove  a  cloud  from  plaintiffs' 
title  and  cancel  the  contracts  of  August  15, 
1899,  and  May  9,  1900,  to  Berkln,  under  sec- 
tion 4450  of  the  Civil  Code.  Wlard  v.  Brown, 
59  Cal.  194;  Angus  v.  Craven.  132  Cal.  691, 
64  Pac.  1091.  We  are  of  the  opinion  that  It 
Is  also  sufficient  to  warrant  a  decree  quieting 
title  of  plaintiffs  against  the  adverse  claim 
of  the  Bowery  Mining  Company.  The  com- 
plaint alleges  that  this  company  Is  assignee 
of  the  Berkln  contract,  and  claims  rights 
thereunder  adverse  to  plaintiffs;  but  It  asks 
in  the  prayer  that  defendants  "set  forth  the 
nature  of  their  adverse  claims,  and  that  the 
same  may  be  adjudged  void."  The  appellant 
sets  forth  a  claim  other  than  as  assignee  of 
Berbln's  contracts  with  plaintiffs,  viz.,  an 
option  of  purchase  and  a  lease  of  the  prem- 
ises in  question  between  appellant  and  Ber- 
kln by  written  contracts.  This  claim  is  ad- 
verse to  plaintiffs,  and  the  court  Is  given 
Jurisdiction  and  authority  under  the  plead- 
ings and  section  1310  of  the  Code  of  Civil 
Procedure  to  decide  upon  the  validity  of  this 
claim.  All  the  complaint  Is  required  to  al- 
lege in  such  case  is  that  plaintiff  Is  owner 
of  the  premises,  and  that  the  defendant 
claims  some  right  adverse  to  him,  without 
specifying  of  what  such  adverse  claim  con- 
sists. Castro  r.  Barry,  79  Cal.  448,  21  Paa 
946;  M.  O.  P.  Co.  T.  B.  &  M.  C.  C.  &  S.  M. 
Co.,  27  Mont  288.  70  Pac.  1114.   It  must  ask 


that  such  claim  be  set  forth,  and  \ts  merits 
be  adjudicated.  It  would  be  absurd  to  say 
that  plaintiffs,  by  the  setting  forth  that  the 
defendant  claims  adversely  under  a  state 
of  facts  and  conditions  mentioned  in  the 
complaint,  could  preclude  the  defendant  from 
setting  forth  any  other  adverse  claim. 

(b)  As  to  the  plaintiffs'  complaint  being  to 
declare  and  enforce  a  forfeiture.  Appellant's 
coimsel  misconcelre  the  purpose  of  the  suit 
when  they  make  this  assertion.  Plaintiffs 
claim  that  the  forfeiture  was  completed  by 
proceedings  taken  by  them  in  accordance 
vrith  the  provisions  of  the  contract  long  prior 
to  the  commencement  of  the  suit,  and  that 
such  contracts  are  therefore  void.  They  do 
not  ask  the  court  to  declare  or  decree  any 
forfeiture  or  enforcement  of  the  same,  but 
simply  determine  whether  the  acts  of  the 
plaintiffs  In  forfeiting  the  contracts  under 
tbelr  terms  have  been  sufficient  The  lan- 
grnage  of  the  Supreme  Court  of  Michigan  in 
the  case  of  Penditl  r.  Union  Mining  Co.,  64 
Mich.  172.  81  N.  W.  100.  Is  very  pertinent 
and  conclusive:  "Counsel  for  defendant  fur- 
ther Insist  that  the  object  of  the  bill  Is  to 
declare  a  forfeiture  of  an  estate  for  nonper- 
formance of  a  condition  subsequent  against 
the  rule  that  equity  will  never  enforce  a  pen- 
alty or  forfeiture.  We  do  not  think  this  is 
the  proper  view  to  be  taken  of  the  bill.  The 
bin  treats  the  lease  as  a  void  incumbrance, 
under  which  tbe  defendant  company,  by  Its 
claims  thereunder,  clouds  the  complainant's 
title.  The  court  is  not  asked  to  declare  the 
forfeiture,  but  to  ascertain  whether  or  not  a 
completed  forfeiture  exists,  and,  If  so,  to  re- 
move the  cloud.  The  bill  does  not  ask  the 
court  to  do  the  thing,  but  to  ascertain  wheth- 
er It  has  been  done,  and,  if  so,  to  declare  Its 
effect  upon  the  title  to  complainant's  prop- 
erty." 

(c)  As  to  plaintiffs'  offer  to  do  equity.  This 
con^ntlon  Is  based  upon  the  fact  that  plain- 
tiffs have  received  f5,000  from  appellant,  and 
do  not  offer  to  return  the  same.  The  record 
discloses  that  this  money  was  paid  by  appel- 
lant to  Berkln  under  its  contract  with  him, 
and  not  directly  to  the  plaintiffs,  and  that 
Berkln  paid  It  to  the  plaintiffs.  Therefore 
plaintiffs  never  have  received  It  from  appel- 
lant, were  not  bound  to  account  for  or  pay  it 
to  appellant  Berkln,  from  whom  they  re- 
ceived it  would  be  the  only  person,  if  any 
one,  who  could  demand  Ite  return.  He  does 
not  claim  or  demand  It  But,  even  if  it  bad 
been  paid  by  appellant  to  plaintiffs  It  would 
not  be  entitled  to  Its  return  under  the  deci- 
sion of  Clark  V.  American  Developing  ft  Min- 
ing Co.  (Mont.)  72  Pac.  978. 

2.  Was  time  the  essence  of  the  option? 
We  think  It  was.  This  court,  in  the  case  of 
Clark  V.  American  Developing  &  Mining  Co., 
supra,  entered  very  fully  Into  the  discussion 
of  this  question,  and  came  to  the  conclusion 
that  time  Is  the  essence  of  every  contract 
whereby  an  option  Is  given  to  purchase  min- 
ing property.  The  court  said:  "Tbe  contract 
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was  unilateral,  and  by  Its  express  terms  | 
time  waa  of  Its  essence.  There  Is  a  decided 
dlstlnctloD  between  an  option  to  purchase, 
which  may  be  exercised  or  not  by  the  proe- 
peetlTO  purchaB«r,  and  an  absolute  contract 
of  sale,  wherein  one  of  the  parties  agrees  to 
sell  and  the  other  to  buy  certain  property, 
the  sale  to  be  completed  within  an  agreed 
time.  In  the  latter  case,  of  conrse,  the  mere 
lapse  of  time,  with  the  contract  unperform- 
ed, does  not  entitle  either  party  to  refuse  to 
complete  it,  and  therefore  time  Is  not  of  the 
essence  of  the  contract  But  where  the  con- 
tract Is  merely  an  option,  generally  without 
consideration,  and  especially  as  applied  to 
mining  property,  of  course,  as  pointed  out  In 
the  last  preceding  sections,  time  Is  of  Its 
essence.  The  prospective  purchaser  must 
act  promptly  within  the  time  specified,  or 
his  right  to  purchase  Is  gone.  Snyder  on 
Mines,  S  1378.    And  see  Lindley  on  Mines, 

9  839:  Settle  t.  Winters,  2  Idaho  (Hasb.)  215, 

10  Pac.  216;  Pomeroy  on  Contracts,  g  387; 
Fry  on  Spedilc  Performance  (Sd  Ed.)  i  1052." 

3.  Was  the  lease  part  of  the  agreement 
extended  by  the  supplementary  agreement  of 
May  9.  1900?  We  are  satisfied  that  it  was 
not.  The  purpose  of  the  contract  of  May  0, 
1900,  was  simply  to  extend  the  time  to  make 
the  later  payments  provided,  for  in  the  con- 
tract of  August  15,  1B99,  for  a  period  of  six 
months.  It  recites:  "The  granting  of  above 
extensions  are  to  apply  only  to  the  time  pay- 
ments for  purchase  as  specifically  set  forth 
in  the  original  contract  of  Augnst  15,  1899, 
nnd  are  not  to  apply  on  any  royalties  now 
due,  or  which  may  become  due,  or  otherwise." 
And  again:  "In  all  other  respects  the  orig- 
inal contract  of  August  15,  A.  D.  1890,  to  re- 
main and  be  in  full  force  and  effect"  While 
the  option  and  lease  are  contained  In  the 
same  paper,  either  might  have  been  given 
without  the  other,  and  each  might  have  been 
given  to  different  parties  and  by  different 
papers.  They  are  entirely  separate  and  dis- 
tinct agreements.  The  option  part  of  the 
agreement  does  not  give  the  proposed  pur- 
chaser the  right  to  the  possession  of  the  prop- 
erty at  all.  It  only  provides  for  the  sale  to 
the  Intended  purchaser  of  the  property  as 
described  In  the  contract  upon  the  payment 
of  certain  sums  therein  mentioned  at  certain 
times.  The  only  reference  to  the  lease  part 
of  the  agreement  contained  in  the  option  Is 
that  the  intended  purchaser  at  the  time  of 
making  payments  shall  "have  fully  kept  and 
performed  all  of  the  terms  and  conditions  of 
this  contract  and  the  lease  hereinafter  given 
upon  said  property,  to  be  kept  and  performed 
by  the  said  party  of  the  second  part  In  ac- 
cordance with  the  true  and  proper  Intent  and 
meaning  of  this  contract;  •  •  •  but  if 
said  party  of  the  second  part  his  represen- 
tatives or  assigns,  shall  fall  to  make  any  of 


the  said  payments  when  due;,  or  perform  uty 
or  all  of  the  conditions  of  this  contract  and. 
hereinafter  described  lease  to  be  by  him  per- 
formed, then,  upon  such  failure,  this  agree- 
ment shall  be  declared  void  ab  initio  and  at 
an  end."  By  this  language  the  plalntilts 
made  it  the  duty  of  the  defendant  Berkin. 
(and  Berkln  made  It  the  duty  of  the  Bowwy 
Mining  Company  in  his  contract  with  that 
company)  not  only  to  make  the  payments  at 
the  time  they  were  due  according  to  this 
contract  but  also  to  keep  and  perform  the 
agreements  set  forth  in  the  lease.  The  lease 
part  of  the  agreement  might  have  been  for 
a  time  much  shorter  than  that  allowed  for 
the  payment  of  the  purchase  price.  We  can- 
not conceive  any  such  relation  between  the 
lease  and  option  that  an  extension  of  the 
time  of  payment  of  the  purchase  price  under 
the  option  would  extend  the  expiration  of 
the  lease.  But  even  if  the  lease  was  ex- 
tended, it  became  forfeitable  by  its  own 
terms  by  nonpayment  to  plaintiffs  of  the 
royalties  when  due,  and  it  was  so  forfeited 
by  plalntlffa  before  commencement  of  tli» 
suit 

4.  As  to  the  ab  initio  clause.  This  clause 
Is  peculiar  In  Its  statements,  and  the  Itards 
"ab  Initio"  were  evidently  carelessly  used; 
but  we  find  In  the  contract  of  May  9,  1900, 
the  following  provision,  which,.  In  oar  Judg- 
ment modifies  this  clause,  and  sets  it  aside: 
"Said  party  of  the  second  part  further  agrees 
with  the  parties  of  the  first  part  that  any 
failure  that  may  occur  at  any  time  during 
the  life  of  the  original  contract  and  this  sup- 
plement by  said  party  of  the  second  part 
to  fully  comply  with  any  of  the  terms  In  the 
original  contract,  or  as  modified  or  set  forth 
in  this  its  supplement  according  to  their  true 
Intent  and  meaning,  or  to  make  the  pay- 
ments for  purchase  as  herein  extended  and 
specified.  Is  to  cause  a  complete  forfeiture 
of  the  original  contract  and  this.  Its  supple- 
ment to  convey  and  lease."  We  are  clear 
that  the  language  above  quoted  Is  a  modifi- 
cation of  the  ab  initio  clause  In  the  original 
contract  and  makes  a  failure  to  pay  the 
money  at  the  time  stated  and  specified  In  the 
two  contracts  a  cause  of  forfeiture  of  the 
original  contract  and  the  supplement 

After  a  very  full  and  careful  consideration 
of  the  record,  we  are  satisfied  that  the  mo- 
tion to  dismiss  the  appeal  made  by  respond- 
ents should  be  overruled,  and  that  the  Judg- 
ment and  order  appealed  from  should  be  af- 
firmed. 

POOKMAN,  C,  concurs.  CALLAWAT,  a,, 
being  disqualified,  takes  no  part  In  the  prep- 
aration of  this  opinion. 

PBR  CURIAM.  For  the  reaaons  stated 
In  the  foregoing  opinion,  the  Judgment  and 
order  are  affirmed. 
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fftuvnaam  Oonrt  of  Kumi.    Nor.  6,  1004.) 

I^W—APPCAI/— BEUARD. 

1.  T.  was  <!<KiTicted  of  a  felony  eonunitted  be- 
fore the  passage  of  chapter  S7d,  jf.  671,  Lawi 
1903,  commonly  called  tne  "Indeterminate  Sen-  ; 
teuce  Law,"  but  waa  sentenced  to  the  penlteD> 
tiary  under  that  act.  The  law  prescribing  the 
ynnlslunent  for  the  offense  when  it  was  com- 
mitted provided  for  a  scale  of  credits  to  be  giv- 
ai  for  good  behavior.  The  act  of  1903  contains 
■o  mdi  |tft>Tialona.  Held,  that  the  latter  act,  as 
to  T.,  Is  ex  poet  facto. 

2.  Upon  the  reversal  of  a  judgment  of  sen- 
tence In  a  criminal  case  this  court  la  anthorised 
by  section  6729,  Oen.  St.  1901.  to  remand  the 
cause,  with  Instmctions  to  the  oonrt  below  to 
■et  aside  the  erroneous  sentoioe  and  wentonce 
the  appellant. 

(SylUbns  by  the  Oonrt) 

On  reheaiiog.  Affirmed. 

For  former  opinion,  see  77  Pae.  290. 

OREENE,  J.  The  appellant  was  conTlcted 
-of  a  felony  and  sentence  to  the  penitentiary 
tinder  the  Indeterminate  sentence  act  of 
1903.  The  crime  of  which  he  was  convicted 
was  committed  before  the  enactment  of  the 
law,  but  bis  trial,  conviction,  and  sentence 
were  had  thereafter.  Appellant  comes  to 
this  court  asking  that  the  sentence  be  set 
aside,  and  he  be  discharged  and  set  at  lib- 
erty, because,  as  to  him,  the  law  under  which 
he  was  sentenced  is  ex  post  facto. 

The  penalty  prescribed  when  the  offense 
was  committed  waa  confinement  In  the  pen- 
itentiary at  hard  labor  for  not  less  than  five 
nor  more  than  twenty-one  years.  Section  1» 
c.  375,  p.  671,  Laws  1903.  under  which  the 
appellant  was  sentenced,  reads:  "Every  per- 
son convicted  of  a  felony  or  other  crime  pun- 
ishable by  Imprisonment  In  the  penitentiary 
*  *  *  shall  be  sentenced  to  the  peniten- 
tiary, *  •  but  the  court  imposing  such 
sentence  shall  not  fix  the  limit  or  duration 
«f  the  sentence,  but  the  term  of  tmprison- 
ment  of  any  person  so  convicted  shall  not 
exceed  the  maximum  nor  be  less  than  the 
minimum  term  provided  by  law  for  the 
crime  for  which-  the  person  waa  convicted 
and  sentenced,  tbe  release  of  such  person 
to  be  determined  as  hereinafter  provided." 
Following  this,  provisions  are  found  an- 
thorMng  the  prison  board  to  establish  rules 
and  regulations  under  which  prisoners  may 
be  paroled  after  tbe  expiration  of  the  mini- 
mum term  fixed  by  law  for  the  offense  com- 
mitted, and  providing  that  after  the  prisoner 
has  been  on  parole  six  months  tbe  war- 
den shall,  If  he  be  satisfied  that  the  prisoner 
will  remain  a  good  citizen,  and  his  liberty 
win  not  be  Incompatible  to  good  society,  cer- 
tl^  mxSx  tKt  to  fbe  prison  board,  which 
board  shall  consider  the  case,  and  perform 
the  acts  (all  of  which  are  set  ont  In  tbe  pro- 

8y  Ortmlml  Law.  voL  18.  Osat.  Dig.  M  tuj 


visions  of  the  act)  neceasary  to  secure  a 
final  discharge  of  the  prisoner  from  further 
liability  under  the  sentence.  The  term  "ex 
post  facto"  applies  only  to  penal  or  crinv- 
Inal  statutes.  Every  retrospective  penal  or 
criminal  statute  la  not  necessarily  ex  post 
facto.  If  the  law  under  which  the  appellant 
was  sentenced  mitigates  the  punishment  pre- 
scribed in  the  statute  In  existence  when  tbe 
offense  was  committed,  It  would  not  be  ex 
post  facto,  although  retrospective.  Common- 
wealth  T.  Wyman.  12  Cush.  237;  Common- 
wealth V.  Gardner,  11  Gray,  438;  Dolan  r. 
Thomas,  12  Allen,  421;  In  re  Pet^,  22  Kan. 
477;  Turner  v.  The  State.  40  Ala.  21.  A  le- 
trospective  criminal  or  penal  law  that  does 
not  deprive  the  party  of  some  constitutional 
right  to  which  he  was  entitled  under  the  law 
at  the  time  the  offense  waa  committed,  or 
does  not  alter  his  situation  to  his  disadvan- 
tage, is  not  ex  post  facto.  Section  10,  art  1, 
of  the  Constitution  of  the  United  States,  pro- 
vides: "No  atate  shall  •  •  •  pass  any  bill 
of  attainder,  ex  post  facto  law,  or  law  Im- 
pairing the  obligation  of  contracts,  or  'grant 
any  title  of  nobility."  The  first  time  this 
question  was  presented  to  the  Supreme  Court 
of  the  United  States  was  in  Calder  v.  Bull,  3 
Dall.  388,  1  L.  Ed.  648.  At  page  390,  3  Dall., 
1  L.  Ed.  648,  Mr.  Justice  Chase  defined  ex 
post  facto  laws  to  be:  "(1)  Every  law  that 
makes  an  action  done  before  tbe  passing  of 
the  law,  and  which  was  innocent  when  done, 
criminal,  and  punishes  such  action.  ^)  Ev- 
ery law  that  aggravatea  a  crime,  or  makes  It 
greater  than  It  was  when  committed.  (3) 
Every  law  that  changes  the  punishment, 
and  Infiicts  a  greater  punishment  than  {he 
law  annexed  to  the  crime  when  committed. 
(4)  Every  law  that  alters  the  legal  rules  of 
evidence,  and  receives  less  or  different  testi- 
mony than  the  law  required  at  the  time  of 
the  commission  of  the  offense  In  order  to 
convict  the  offender."  Tbe  appellant  has  not 
specifically  pointed  out  any  provision  of  the 
law  under  which  be  was  sentenced  that  In- 
creased the  penalty  or  deprived  him  of  any 
constitutional  rights  or  privileges  to  which 
he  waa  entitled  under  the  law  aa  it  stood 
when  the  offense  waa  committed,  or  that  In 
any  way  altered  his  situation  to  his  disad- 
vantage. A  comparison  of  the  act  under 
which  he  was  sentenced  with  the  law  in  ex- 
istence when  the  offense  was  committed  will 
demonstrate  that  the  law  under  which  he 
was  sentenced  deprived  him  of  substantial 
rights  and  increased  his  punishment  Sec- 
tion 7050.  Gen.  St  1901,  which  was  in  force 
when  tbe  offense  waa  committed,  reads: 
**The  warden  shall  cause  to  be  kept  a  rec- 
ord of  each  and  every  Infraction  of  the  rules 
of  discipline  by  the  convicts,  with  the  names 
of  the  convict  or  convicts  offending,  and  the 
date  and  character  of  each  offense,  which  reo* 
ord  shall  be  placed  before  the  directors  at 
each  regular  meeting  of  the  board;  and  ev- 
ery convict  whose  name  does  not  appear  up- 
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on  BDCb  raoord  of  reports  for  violation  of  the 
prison  mlee  sball  be  entitled  to  a  deduction 
from  hla  sentence  of  three  days  per  month, 
^or  the  first  year  or  fractloa  of  a  year,  for 
each  month  he  shall  obey  the  rules  of  the 
penitentiary;  and  alt  such  convicts  who  shall 
have  become  entitled  to  a  dednctlon  of  three 
days  per  -month  shall,  for  a  like  faithful  ob- 
servance of  all  the  prison  rules  during  the 
second  year,  be  entitled  to  a  deduction  of  six 
days  per  month; '  and  If  any  convict  shall 
continue  to  obey  the  rales  of  the  p^iltentlary 
for  the  remainder  of  his  sentence,  after  the 
expiration  of  two  years,  he  sball  be  entitled 
to  a  deduction  of  eight  days  per  month  until 
his  sentence  shall  expire.  If  any  convict 
shall  be  guilty  of  wilful  violation  of  the 
rules  of  the  prison,  after  be  sball  have  be- 
come entitled  to  a  diminution  of  service  to 
which  he  has  been  sentenced,  the  directors 
shall  have  power  to  deprive  such  convict  of 
a  portion  or  all  of  such  dlminntlon  of  service 
to  which  he  has  previously  become  entitled 
by  virtue  of  the  provisions  of  this  act;  and 
it  shall  be  the  duty  of  the  directors  to  direct 
the  discbarge  of  sncb  convict  when  he  shall 
have  served  out  bis  sentence,  less  the  time 
which  shall  be  deducted  therefrom  by  virtue 
of  the  provisions  of  this  section."  If  sen- 
tenced under  tbe  law  which  contained  these 
provisions,  the  appellant  would  be  entitled, 
as  matter  of  right,  to  a  deduction  from  the 
term  of  sentence  of  all  time  earned  for  good 
behavior:  and  when  tbe  time  thus  earned, 
plus  the  time  served,  equaled  the  period  of 
sentence,  he  would  be  entitled,  as  matter  of 
right,  to  a  full  discharge.  There  are  no  pro- 
visions In  the  taw  under  which  the  appellant 
was  sentenced  entitling  him  to  any  reduction 
of  time  for  good  bebavlor  as  matter  of  right 
There  are  provisions  authorizing  the  prison 
board  to  establish  rules  and  regulations  un- 
der which  prisoners  may  be  allowed  to  go 
-upon  parole  after  the  expiration  of  the  mlnl- 
mnm  time  for  which  they  were  sentenced, 
and  by  which  they  may  be  discharged  six 
months  after  being  paroled;  but  these  are  alt 
matters  of  favor,  to  be  determined  by  the 
prison  board,  the  warden,  the  Judge  who 
passed  the  sentence,  and  the  Governor.  The 
right  of  the  appellant  under  the  law  as  it  ex- 
isted when  he  committed  the  offense  to  have 
a  deduction  of  his  sentence  for  good  be- 
havior was  taken  away  from  bim  by  tbe  act 
of  1903.  This  deprived  blm  of  a  substantial 
right  and  made  tbe  law  of  190S.  as  to  him, 
ex  post  facto. 

An  Indeterminate  sentence  law  was  enact- 
ed in  Massachusetts  in  1886.  One  Murphy 
was  convicted  of  the  crime  of  embezzlement 
and  sentenced  thereunder.  The  law  In  exist- 
ence when  the  crime  was  committed  provided 
for  a  scale  of  credits  for  good  behavior  similar 
to  ours,  except  ttaat  under  the  Massachusetts 
law  tbe  prisoner  was  not  discharged  when 
the  time  allowed  for  good  behavior  plus  the 
time  of  service  equaled  the  full  sentenceu 


He  was  admitted  to  parole  for  tbe  unexpired 
term,  and  if  he  violated  bis  parole  he  might 
he  reincarcerated  and  required  to  serve  the 
full  term.  Mutiny  prosecuted  an  appeal. 
Murphy  v.  Commonwealth,  172  Mass.  264,  63 
N.  E.  SOS,  4S  L.  R.  A.  154,  70  Am.  St  Rep. 
200.  It  was  held  that,  as  to  the  appellant 
the  Indeterminate  sentence  law  of  1885  was 
ex  post  facto,  because  It  deprived  Mm  of  a 
right  to  which  he  was  entitled  under  the  law 
In  existence  when  the  offense  was  commit- 
ted, viz.,  the  right  to  receive  credit  for  good 
behavior  while  serving  bis  sentence.  In 
Opinion  of  tbe  Justices.  18  Gray.  620.  It  was 
said:  "But  upon  a  careful  consideration  of 
that  provision  we  are  of  opinion  that  the 
benefit  promised  in  consideration  of  good  be- 
havior was  Intended  to  be  an  actual  reduction 
of  sentence,  as  a  right,  and  not  as  a  favor. 
It  therefore  operated  iqion  the  sentence  it- 
self." 

Under  tbe  law  as  It  once  existed  In  Mis- 
sonri,  one  charged  with  murder  In  the  first 
degree,  but  found  guilty  of  murder  In  the 
second  degree,  could  not  thereafter  be  pla- 
ced upon  trial  for  tbe  greater  offense.  The 
Constitution  of  that  stete  was  thenattee 
so  amended  that  evidence  of  a  former  con- 
viction of  murder  In  the  second  degree  was 
not  a  defense  to  a  subsequent  prosecution 
for  the  same  murder  In  the  fiivt  degree. 
One  Kring  was  charged  with  committing 
the  crime  of  murder  before  the  change  of 
law.  His  trial  was  thereafter,  and  be  plead- 
ed guil^  to  mm'der  In  the  second  degree, 
and  was  sentenced  accordingly,  nils  sen- 
tence was  set  aside,  and  he  was  again  pla- 
ced upon  trial  for  tbe  crime  of  murder  In 
the  first  degree.  He  offered  In  evidence  the 
record  of  bis  former  conviction  as  a  defense 
to  tbe  prosecution  for  murder  in  the  first 
degree.  This  evidence  was  ^eluded,  sud  he 
was  convicted  of  murder  In  tbe  first  degree, 
from  wblcfa  conviction  he  appealed  to  tbe 
Supreme  Court  alleging  as  error  tht  exclu- 
sion of  the  record  of  bis  former  conviction. 
The  Judgment  of  the  court  below  was  af- 
firmed, and  he  prosecuted  error  to  tbe  Su- 
preme Court  of  tbe  United  States.  Kring  v. 
Missouri,  107  U.  B.  221,  2  Sup.  Ot  443,  27 
L.  Ed.  606.  Tbe  first  division  of  tbe  sylla- 
bus reads:  "A.  was  convicted  of  murder  in 
the  first  degree,  and  the  Judgment  of  con- 
demnation was  affirmed  by  the  Supreme 
Court  of  Missouri.  A  previous  sentence  pro- 
nounced on  his  plea  of  guilty  of  murder  In 
the  second  degree,  and  subjecting  him  to  an 
Imprisonment  for  twenty-five  years,  had,  on 
his  appeal,  been  reversed  and  set  aside.  By 
the  law  of  Missouri  In  force  when  Ote  bom- 
Idde  was  committed,  this  sentence  was  an 
scqulttal  of  the  crime  of  murder  in  the  first 
degree;  but  before  his  plea  of  guilty  was  en- 
tered tbe  law  was  changed,  so  that  by  force 
of  its  proTlslons,  if  a  Judgment  on  that  plea 
be  lawfully  set  aside.  It  shall  not  be  held  to 
be  an  aoanlttal  of  the  higher  crime.  Held, 
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tbat  as  to  tbls  case  tbe  new  law  was  an  ex 
post  fiicto  law,  witbin  the  meaning  ot  sec- 
tion 10;  act  1,  of  the  Constitution  of  the 
United  Statra,  and  tbat  he  eovlA  not  agala 
be  tried  for  mnider  In  the  first  d^rree." 

It  was  held  by  this  court  In  the  case  of 
The  State  t.  Page,  00  Kan.  6M.  67  Fac.  514, 
tbat  an  Indetermthato  sentence  was  for  the 
maximinn  period.  Therefore,  unless  the  ap- 
pellant was  sooner  discharged,  he  would  be 
required  to  serve  21  years.  If  be  had  bem 
sentenced  nnder  the  law  in  existence  when 
tbe  otFense  was  committed,  he  could  have 
reduced  bis  term  of  service  by  good  be- 
bavtor  to  1B%  years,  as  matter  of  right 

There  is  another  pcoTlston  In  section  8  of 
tbe  act  of  1903  which  mi^t  result  to  the 
matarlal  aM  snbatantlal  dlsadTantage  of 
the  api>ellant  It  Is  there  provided  that  If 
a  i^lsoner  violate  a  parole  he  shall  be  ar- 
rested, and  compelled  to  serve  out  the  un- 
expired term  of  the  maximum  imprisonment, 
and  the  time  from  the  date  of  his  declared 
delinquency  to  the  date  of  his  arrest  shall 
not  be  counted  as  any  [wrtlon  or  part  of  the 
time  served.  Other  provisions  of  tbe  act 
authorise  tbe  prison  board  to  make  prison 
rules  and  st^ulate  conditions  in  the  parole, 
a  violation  of  which,  although  not  a  viola- 
tion of  any  law,  would  subject  the  paroled 
prisoner  to  rearrest  and  relmprlsonment 
Tbe  time  Intervening  tbe  dMiared  delin- 
Jinenc^  and  tbe  arrest  not  being  deducted 
from  the  maximum  time,  the  jieriod  within 
wblcb  fl^pdlant  might  obtain  his  lilMrty  la 
extended  b^nd  tlie  maximum  time  for 
whkli  he  could  have  been  sentenced  under 
the  law  in  ezisteuce  when  the  oflFense  was 
committed;  this  excess  of  time  depending  up- 
on tbe  activity  or  negligence  of  the  officers 
whose  duty  it  would  be  to  issue  or  execute 
a  warrant  for  the  arrest  For  these  rea- 
sons the  sratence  imposed  was  ex  post  facti^ 
and  should  be  set  aside. 

The  appellant  contratds  that  where  a  Judg- 
mmt  of  a  trial  court  Is  reversed  because  a 
voixl  or  voidable  sentence  was  imposed,  this 
court  has  no  power  to  remand  tbe  cause  for 
tbe  imposition  of  a  legal  and  proper  sentence, 
but  must  discharge  the  appellant  TVe  think 
It  will  be  conceded  that  in  enacting  tbe 
Orimlnal  Code  of  Kansas  It  was  the  inten- 
tion to  confer  power  on  the  courts  to  try 
and  puniab  all  persons  violating  her  laws. 
To  such  a  policy  no  one  can  find  exceptions. 
If,  therefore^  a  condition  arise  yrbste  one 
legally  convicted  of  a  crime  might  escape 
punishment  because  of  a  lack  of  power  in 
tbe  courts,  a  ve:^  serious  mistake  has  been 
made.  For  the  purpose  of  carryli^c  out  this 
general  sdieme,  sections  281  and  292  of  the 
Criminal  Code  (Gen.  St  1901,  H  6729,  6730), 
among  ottaer  provisloni,  were  enacted  into 
laws.   These  sections  read: 

"Sec.  281.  l^e  appellate  court  may  re- 
verse, affirm  or  modify  the  Judgment  appeal- 
ed from,  and  may  if  necMsary  or  proper  or^ 


der  a  new  trial.  In  either  case,  tbe  cause 
must  be  remanded  to  the  court  below  with 
ivoper  instxnctlons,  and  the  opinion  of  Qte 
court  within  the  time  and  In  the  mannw  to 
be  prescritMd  by  rule  of  the  court 

"Sec.  282.  "When  a  Judgment  ag^st  tbe 
defendant  Is  reversed,  and  it  appears  tbat 
iu>  o&ense  whatever  has  been  committed,  the 
Supreme  Court  must  direct  tbat  tbe  defend- 
ant be  discharged;  but  If  It  appear  that  the 
defendant  Is  gull^  of  an  offense,  although 
defectively  charged  in  tbe  indictment  the 
Supreme  Court  must  direct  tbe  priaono*  to 
be  returned  and  delivered  over  to  the  Jailer 
of  the  proper  county,  there  to  abide  Ibe  order 
of  the  court  in  whldi  he  was  convicted.'* 

By  dlmlnating  that  portion  of  section  281 
which  has  no  special  application  to  the  ques- 
tion under  consideration,  It  reads:  "The  ap- 
pellate court  may  reverse,  affirm  or  modify 
tbe  Judgment  appealed  from.  ■  *  *  In 
either  case,  the  cause  must  be  remanded  to 
the  court-  below  with  proper  Instructions, 
and  ttie  opinion  of  tbe  court"  It  appears 
from  the  language  used  in  this  section  that 
the  power  to  remand  the  cause  with  proper 
Instructions  is  as  explicit  as  de  power  to 
reverse,  affirm,  or  modify,  and  It  Is  equally 
plain  that  In  all  cases  where  tbe  Judgment 
Is  either  reversed  or  modified,  exc^  as  pro- 
vided in  section  282,  tbe  cause  must  be  re- 
manded to  the  court  below  with  proper  In- 
structions. The  only  authority  this  court 
has  for  discharging  an  app^nt  upon  tbe  re- 
versal of  a  Judgment  Is  found  in  section  292, 
supra,  and  under  the  provisions  of  that  sec- 
tion it  is  only  when  tbe  Judgment  Is  revers- 
ed, and  It  appears  that  no  offense  whatever 
has  been  committed.  In  all  other  cases  the 
cause  must  be  remanded  to  the  court  below, 
witb  instructlona. 

So  far  as  we  have  information,  this  li  tiie 
first  time  this  predse  question  has  been 
presented  to  tbis  court  In  the  absence  of 
a  statute,  many  of  the  auttiorltles  support  the 
contention  of  appellant  An  examination 
will  disclose,  however,  that  they  do  not  uni- 
formly so  hold,  even  In  the  absence  of  stet- 
utory  provisions.  Under  our  statote  we  have 
no  doubt  of  the  power  of  tbe  court  to  re- 
mand the  appellant  to  tiie  court  below,  with 
instructions  to  award  a  proper  sentence. 
The  conclusion  here  reached  la  in  harmony 
with  the  courts  of  other  states  having  sim- 
ilar statutes.  Section  4992,  Oen.  St  1876 
(Code  Ala.),  reads:  "If  the  Judgment  is  re- 
versed, the  Supreme  Court  may  order  a  new  * 
trial,  or  that  the  defendant  be  discharged, 
or  that  he  be  held  in  custody  until  dischar- 
ged by  due  course  of  law,  or  make  such  other 
order  as  the  case  may  require."  In  Hwring^ 
ton  V.  State,  87  Ala.  1,  3.  6  South.  831,  832, 
the  court  said:  **It  Is  contended  that  because 
tbe  circuit  court  exceeded  its  authority  In 
the  matter  of  fixing  the  punishment  the 
prisoner  should  be  absolutely  discharged. 
We  cannot  agree  to  this.  He  la  mbject  to 
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ponlBhnient,  and  rightly  In  cos  tody.  The 
only  error  la  In  declaring  the  kind  ot  punish- 
ment he  shall  undergo.  The  law  has  declar- 
ed what  kind  of  punishment  may  be  Inflicted 
on  him,  and  there  Is  not  shown  to  have  been 
any  obstacle  In  the  way  of  Its  Infliction. 

•  •  •  The  Judgment  of  the  circuit  court 
is  reTersed,  back  to  the  conviction,  no  far- 
ther, and  the  cause  remanded,  that  the  cir- 
cuit court  may  render  the  proper  sentence." 
Also,  In  De  Bardelaben  t.  The  State,  SO  Ala. 
179,  the  court  said:  "On  a  conviction  of 
grand  larceny,  or  knowingly  receiving  stolen 
goods  of  value  greater  than  one  hundred  dol- 
lars (Bev.  Code,  K  3706,  S710),  the  court  has 
no  authority  to  sentence  the  prisoner  to  Im- 
prisonment In  the  county  jail,  since  the  stat- 
ute only  prescribes  Imprisonment  in  the  pen- 
itentiary; but  on  the  reversal  of  such  errone- 
ous Judgment  the  cause  will  be  remanded, 
not  for  a  new  trial,  but  that  the  proper  Judg- 
ment may  be  rendered."  Hie  state  of  Ar^ 
kansas  has  the  following  statute:  "The  Su- 
preme Court  may  reverse,  affirm,  or  mod- 
ify the  Judgment  or  order  appealed  from  in 
whole  or  In  part,  and  as  to  any  or  all  par- 
ties; and  when  the  Judgment  or  order  has 
been  reversed  the  Supreme  Court  may  re- 
mand or  dismiss  the  cause,  and  enter  such 
Judgment  upon  the  record  as  it  may,  In  its 
discretion,  deem  Just."  Sand.  &  H.  Dig.  i 
1064.  Applying  this  statute  to  criminal 
cases,  the  Supreme  Court  of  that  state.  In 
several  cases  In  which  the  sentence  only 
was  erroneous,  have  remanded  causes  to  the 
trial  courts  with  orders  to  enter  a  proper 
sentence  under  the  law.  Brown  v.  State,  S4 
Ark.  232;  Routt  v.  State.  61  Ark.  594,  34 
8.  W.  262;  Simpson  v.  State,  58  Ark.  19,  19 
S.  W.  99.  In  California  the  following  stat- 
ute existed:  "The  court  may  reverse,  affirm 
or  modify  the  Judgment  or  order  appealed 
from,  and  may  set  aside,  affirm  or  modify 
any  or  all  of  the  proceedings  subsequent  to 
or  dependent  upon  such  Judgment  or  order, 
and  may  If  proper  grant  a  new  trial."  Sec- 
tion 1260,  Pen.  Code.  In  parte  GUmore, 
71  Cal.  624,  625,  12  Pac.  800,  where,  In  the 
opinion  of  the  court,  the  Judgment  was  Il- 
legal, the  court  said:  "We  are  of  the  opinion 
that  the  first  sentence  or  Judgment  was  Il- 
legal, and  perhaps  void.  As  it  was  Illegal, 
the  court  which  rendered  the  Judgment  had 
power,  during  the  term  at  which  the  Judg- 
ment was  rendered,  to  call  the  prisoner  be- 

,  fore  it,  vacate  the  Illegal  sentence,  and  Im- 
pose  one   in   accordance   with   the  law. 

•  •  •  The  petitioner  being  thus  under  the 
control  of  the  superior  court,  we  should  have 
remanded  the  petitioner  to  give  an  oppor- 
tunity to  the  court  to  do  what  it  has  done — 
have  the  party  brought  before  It,  vacate  Its 
Illegal  sentence,  and  render  a  legal  one. 
This  being  done  tt  remains  only  to  say  that 
the  petitioner  was  legally  held,  and  he  must 
be  remanded  to  the  custody  of  the  sherlfr." 
Again.  !n  the  case  of  People  t.  Epplnger, 
114  Cal.  350,  46  Pac.  07,  the  court  said:  -The 


crime  of  forgery,  as  deflned  by  section  470 
of  the  Penal  Code,  and  that  of  passing  a. 
fictitious  check  with  Intent  to  defraud,  un- 
der section  476  of  the  same  Code,  are  dif- 
ferent oflTenses,  and  the  entry  of  a  Judgment 
for  forgery  upon  a  charge  of  passing  a  ficti- 
tlouB  check  Is  a  material  variance,  for  which 
the  Judgment  mnst  be  set  aside,  with  direc- 
tions to  enter  a  Judgment  In  accordance  with 
the  charge."  The  state  of  Florida  has  the 
following  statute:  "The  Stvreme  Court  is 
vested  with  all  the  power  and  authority 
necessary  for  carrying  Into  complete  execu- 
tion all  its  Judgments,  decrees  and  deter^ 
minatlons  In  the  matter  before  it,  agreeable 
to  the  usages  and  principles  of  law."  Bev. 
St  1892,  3  1309.  In  Wallace  v.  State,  41 
Fla.  547,  551,  26  South.  713,  716,  the  court 
said:  "Where  an  appellate  court  finds  no 
reversible  error  In  a  record,  except  that  the 
sentence  imposed  Is  too  vague  and  Indefinite, 
It  will  not  direct  a  new  trial,  hut  will  reverse 
the  Judgment,  and  remand  the  cause  for  the 
Imposition  of  a  prop^  sentence."  Again,  la 
Boberts  v.  The  State  of  Florida,  30  Fla.  82, 
84, 11  South.  536,  537,  the  court  said:  "Where 
error  Is  confined  to  the  sentence  solely,  we  fail 
to  see  any  satisfactory  reason  for  granting 
a  new  trial,  or  why  it  should  aftect  any  prior 
step  In  the  cause,  but  are  satisfied  that  suclt 
error  should  not  be  given  a  retrospective  ef- 
fect" In  that  case  the  prisoner  was  re- 
manded to  the  court  for  proper  sentence. 
Section  1068  of  the  Criminal  Code  of  the 
state  of  Georgia  of  1895  provides:  "The 
Supreme  Court  has  authority:  *  *  *  (2) 
To  hear  and  determine  all  causes,  civil  and 
criminal,  that  may  come  before  It;  and  to 
grant  Judgments  of  affirmance  or  reversal, 
or  any  other  order,  direction  or  decree  re- 
quired thertin;  and  If  necessary,  to  make  a 
final  disposition  of  the  cause.  It  shall  be 
within  its  power  to  award  such  order  and  di- 
rection to  the  cause  In  the  court  below  as 
may  be  consistent  with  the  law  and  Justice 
of  the  cause."  In  Screen  v.  The  State,  107 
Ga.  716,  718,  33  S.  B.  393,  394,  the  court  said: 
"The  Irregularity  in  the  sentence  is  not  of 
such  a  character  as  to  entitle  the  plalutUf 
in  error  to  be  discharged  from  custody.  He 
has  been  lawfully  convicted,  and  be  cajinot, 
for  the  reason  that  the  sentence  was  in- 
formal and  irr^lar,  be  allowed  to  escape 
the  penalty  which  the  law  declares  shall 
follow  his  conviction.  *  *  \  The  Judg- 
ment Is  affirmed,  with  directions  that  the 
sentence  he  so  amended  as  to  conform  to  the 
provisions  of  the  section  of  the  Penal  Code 
under  which  it  was  Imposed."  In  Wallace 
V.  The  People,  159  111.  446,  42  N.  B.  771, 
the  court,  after  reviewing  some  of  the  Il- 
linois cases  Involving  erroneous,  void,  and 
voidable  sentences,  said:  "The  defendant 
having  been  accorded  a  full,  fair,  and  im- 
partial trial,  upon  which  no  errors  of  law 
Intervened,  and  a  legal  verdict  returned 
against  him,  why  should  he  be  entitled  to 
another  trial  merely  because  of  this  error 
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occurring  afterwarda?  No  error  win  remain 
In  ttae  record  after  the  circuit  court  shall  have 
entered  a  proper  judgment.  For  the  single 
error  Indicated  the  Judgment  below  will  be 
reversed,  and  the  cause  will  lie  remanded  to 
the  circuit  court  of  Tazewell  county,  with 
leave  to  the  prosecuting  attorney  of  that 
court,  on  behalf  of  the  people,  to  move  the 
court  for  the  entry  of  a  proper  Judgment  of 
sentence  upon  the  verdict,  and  with  direc- 
tions to  the  court  below  to  allow  such  motion 
and  resentence  the  defendant"  The  state 
of  Ulaslsalppl  baa  the  following  statute: 
"The  Supreme  Court  shall  have  such  Jurla- 
dlctlou  as  properly  belongs  to  a  court  of  ap- 
peals, and  shall  hear  and  determine  all  man- 
ner of  pleas,  plaints,  motions,  causes,  and 
controversies,  civil  and  criminal,  which  are 
now  pending  therein,  or  which  may  be 
brought  before  It,  ^nd  which  shall  be  cog- 
nizable in  said  court,  •  *  *  and  the  Su- 
preme Court  may  grant  new  trials  and  cor- 
rect errors  of  the  circuit  court  In  granting 
or  refusing  the  same."  Code,  I  4345.  In 
construing  this  statute  In  the  case  of  Kelly 
V.  The  State  of  Mississippi,  11  Miss.  S18, 
S28,  the  court  said:  "For  the  two  errors  Just 
pointed  out.  the  Judgment  of  the  court  be- 
low Is  reversed,  without  disturbing  the  ver- 
dict, and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  pronounce  Its 
judgment  In  accordance  herewith,  having 
first  duly  Inquired  of  the  defendants  whether 
tbey  have  anything  further  to  urge  why  Its 
Judgment  should  not  then  be  pronounced." 
Under  the  Oklahoma  statute,  which  Is  a  copy 
of  ours.  In  Rhea  v.  The  United  States,  6  Okl. 
249.  60  Pac.  992,  the  court  said:  "It  Is  error 
for  the  trial  court  to  fall  to  Inform  defend- 
ant, before  passing  sentence  upon  him,  of  the 
nature  of  the  Indictment,  bis  plea,  and  the 
verdict,  and  to  fall  to  state,  in  the  Judg- 
ment or  sentence,  the  crime  of  which  de- 
fendant has  been  convicted;  but  the  only 
effect  of  such  errors  would  be  to  require  de- 
fendant to  be  returned  to  the  court  wherein 
convicted  for  proper  Judgment  and  sentence." 

Many  other  decisions  under  similar  stat- 
utes might  be  referred  to  In  support  of  our 
conclusion.  While  the  opinions  In  many  of 
the  Instances  cited  do  not  refer  to  the  spe- 
cial statute,  yet  It  may  be  assumed  that 
where  soch  a  statute  existed  the  decision 
was  in  pnrsnance  of  a  construction  placed 
upon  It. 

Appellant  appeals  to  this  court,  not  be- 
cause of  any  errors  occurring  at  the  trial, 
but  because  of  the  sentence  of  the  court, 
conceding  that  the  trial  and  verdict  of  con- 
viction were  prt^erly  had.  He  now  seeks 
to  be  relieved  from  a  proper  Judgment  upon 
that  verdict  To  escape  from  the  penalty 
which,  by  bis  proceedings,  he  admits  could 
have  been  legally  inflicted  upon  him,  he 
must  show  an  entire  lack  of  power  in  the 
court  to  render  a  proper  Judgment  Under 
the  statutes  this  court  has  the  power  to  re- 
mand the  petitions  to  the  court  below,  with 
78  P.— 84 


Instructions  to  set  aside  the  sentence  Im- 
posed and  award  such  a  sentence  as  the  law 
in  existence  at  the  time  the  crime  was  com- 
mitted Justified.  Tbls  Is  the  Judgment  of 
the  court  All  the  Justices  concurring. 


ORTIZ  T.  riaST  NAT.  BANK  OF  LAS 
VEGAS. 

(Supremfl  Court  of  New  Mexico.  Oct  17,  1904.) 

AFPXiLI/— BSVnW— TXHDINaS  0»  FACT^BBS 

1.  This  court  will  not  interfere  with  the  find- 
ings of  fact  of  the  trial  court  where  there  U 
BuMcient  evidence  to  support  snch  findings. 

2.  In  order  to  avail  himself  of  the  defense  of 
res  judicata  in  a  suit  in  equity,  the  defendant 
should  plead  and  prove  facts  sufficient  to  estate 
lish  a  former  adjudication  of  the  issue  by  jodg- 
ment,  decree,  or  final  order  of  a  court  ot  com- 
petent jurlsActlon. 

S.  A  verdict  of  a  Jury  vspan  the  tssnes  ndasd 
by  an  attaxduBOit  afSdavlt  alleging,  among  other 
things,  that  the  defendant  has  fraudulently  con- 
cealed and  disposed  of  his  property  and  effects 
BO  as  to  defraud,  hinder,  and  delay  nls  creditors, 
and  an  answer  denying  the  same,  Is  not  res 
Judicata  of  a  suit  in  equity  brought  by  another 
party  to  set  aside  a  deed  given  by  the  attach- 
ment debtor  upon  the  ground  of  fraud,  even 
though  the  plaintiff  In  the  suit  In  equity  bad 
an  attacbmrat  suit  pending  against  Uie  same 
parties  for  the  same  cause  at  the  time  the  Ter- 
dict  was  rendered. 

(SyDaboa  by  the  Court) 

Appeal  from  District  Court  San  Miguel 
County;  before  Justice  John  R.  McFie. 

Action  by  the  First  National  Bank  of  Las 
Vegas  against  Antonio  Delgado  y  Ortii  and 
others.  Judgment  for  plelntlfff  and  defend- 
ant Ortiz  appeals.  Affirmed. 

On  the  ISth  day  of  May,  1902,  the  First 
National  Bank  of  Las  Vegas,  N.  M.,  recov- 
ered a  judgment  in  the  district  court  of  the 
Fourth  Judicial  District  sitting  within  and 
for  the  county  of  San  Miguel,  in  the  ter- 
ritory of  New  Mexico,  against  Hilarlo  Rom- 
ero, Benlgno  Romero,  and  Jose  Maria  Mar- 
tines  for  the  sum  of  f4,811.36  damages  and 
costs  of  that  suit  together  with  Interest 
from  the  date  of  said  Judgment  until  paid 
at  the  rate  of  12  per  cent  per  annum.  Prior 
to  the  time  of  said  Judgment  Hilarlo  Rome- 
ro and  Benlgno  Romero  had  been  for  sev- 
eral years  engaged  in  the  mercantile  busi- 
ness and  In  the  cattle  business  as  partners 
under  the  firm  name  and  style  of  EUIarlo 
Romero  &  Bro.,  and  were  the  owners  of  a 
certain  ranch  In  Precinct  No.  7  In  San  Miguel 
county,  consisting  of  about  a  thousand  acres 
of  land,  being  known  as  the  "Monton  de 
Alamos,"  which  Is  the  tract  of  land  In  con- 
troversy In  this  suit  On  tL^'-'.26tb  day  of 
August  1891,  Hilarlo  Romero  and  Benlgno 
Romero,  and  their  respective  wives,  convey- 
ed this  tract  of  land  to  the  defendant  An- 
tonio Delgado  y  Ortiz  by  warranty  deed, 
containing  a  stated  consideration  of  16.300. 
which  deed  was  filed  for  record  on  the  28th 
day  of  September,  1891.   Long  prior  to  the 
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execution  and  dellTery  of  the  deed  afore- 
said the  firm  of  Hilarlo  Romero  &  Bro.  had 
been  heavily  Involved  In  debt,  and  was  so 
Involved  at  the  time  of  the  execution  of 
Bald  deed,  and  on  the  27th  day  of  Septem- 
ber, 1891.  the  said  firm  of  Hilarlo  Romero 
&  Bro.  made  an  assignment  for  the  benefit 
of  their  creditors.  The  defendant  Antonio 
Delgado  y  Ortiz  was  a  cohbId  of  Hilarlo  and 
BenlgDo  Romero,  the  members  of  said  firm, 
and  had  been  employed  for  some  10  years 
prior  to  the  date  of  said  deed  as  a  cleric  and 
manager  of  one  of  their  branch  stores. 
Shortly  after  the  assignment  of  the  firm  of 
Hllerio  Romero  &  Bro.,  the  First  National 
Bank  of  Las  Vegas,  N.  M.,  commenced  an 
action  In  attachment  in  the  district  conrt  of 
Ban  Miguel  county,  and  caused  a  writ  of 
attachment  to  be  issued  and  levied  upon  the 
tract  of  land  heretofore  mentioned  as  the 
property  of  said  Hilarlo  Romero  &  Bro.;  -the 
attachment  affidavit  In  said  cause  stating  as 
one  of  the  grounds  of  attachment  that  the  said 
firm  of  Hilarlo  Romero  &  Bro.  had  conceal- 
ed and  disposed  of  a  portion  of  their  prop- 
erty with  the  Intent  to  defraud,  hinder,  and 
delay  their  creditors.  Subsequently,  and  be- 
fore the  attachment  Issue  was  tried,  the  firm 
of  Bernhelm,  Bauer  &  Co.  commenced  a  like 
suit  in  said  court,  filed  an  affidavit  in  at- 
tachment setting  up  the  same  grounds,  and 
caused  a  writ  of  attachment  to  Issue  out  of 
said  court,  which  was  levied  upon  the  tract 
of  land  in  controversy  as  the  property  of 
Hilarlo  Romero  &  Bro.  In  the  latter  case 
the  firm  of  Hllario  Romero  &  Bro.  filed  a 
plea  to  the  attachment  affidavit,  denying 
the  allegations  thereof;  and  the  Issue  thus 
raised  was  tried  by  a  Jury  In  said  court,  the 
jury  returning  a  verdict  of  not  guilty.  The 
record  does  not  disclose  whether  or  not  the 
attachment  Isaue  was  ever  tried  In  the  case 
of  the  First  National  Bank  versus  Hilarlo 
Romero  and  brother,  but  the  said  First  Na- 
tional Bank  of  Las  Vegas  pursued  their 
claim  to  Judgment  against  tbe  Romeros  and 
Martinez,  had  an  execution  issued,  which 
was  returned  unsatisfied,  and  brought  this 
suit,  in  the  nature  of  a  creditors'  bill,  in  the 
district  court  of  San  Miguel  county,  as  afore- 
said, to  set  aside  the  deed  from  the  Romeros 
to  Antonio  Delgado  y  Ortiz,  and  other  con- 
veyances to  Juan  B.  Martinez,  J.  Hilarlo 
Montoya,  and  D.  Felipe  Martlnes.  All  the 
defendants  except  Antonio  Delgado  y  Ortiz 
failed  to  appear  and  answer,  and  judgment 
was  rendered  against  them  by  default  Or- 
tiz answerad,  however,  admitting  tbe  deed 
from  Hllario  Romero  and  Benlgno  Romero, 
and  their  nespectlve  wives,  to  himself,  and 
the  titie  of  the  Romeros  to  the  land,  and 
denying  fraud  or  collusion  between  himself 
and  the  Romeros,  and  alleging  that  the 
deed  to  blm  was  made  In  good  faith,  for  a 
valuable  consideration,  and  without  any 
fraud  upon  his  part,  or  any  knowledge  of  a 
fraudulent  intent  upon  the  part  of  the  Rom- 
eros. The  cause  was  tried  by  Hon.  John 


R.  McFle,  sitting  in  the  Fourth  Judicial  Dis- 
trict in  the  place  of  Hon.  William  J.  MUls.  O. 
J.,  who  was  dlaquallfled  from  hearing  tbe 
cause.  The  trial  court  found  In  favor  of 
appellee,  the  First  National  Bank  of  Las 
Vegas,  N.  M.,  and  against  the  appellant. 
Antonio  Delgado  y  Ortiz,  and  rendered  a 
Judgment  In  said  cause  setting  aside  the 
deed  from  the  Romeros  to  Ortiz  as  fraudu- 
lent and  void,  and  appointing  a  receiver  to 
take  charge  cf  the  premises,  and  a  judgment 
against  the  defendant  Ortiz  for  costs,  from 
which  said  Judgment  the  appellant  dniy 
appealed  to  this  court 

O.  A.  Larawlo^  for  appellant.  A.  A.  Jones, 
for  appellee. 

MANN,  J.  (after  stating  the  facta).  Ttiis 
cause  was  tried  below  by  Hon.  J.  R.  McFie. 
Judge  of  the  First  Judicial  District,  sitting 
In  the  place  of  Hon.  Wm.  J.  Mills,  Judge  of 
the  district  court  of  San  Miguel  county,  who 
was  Incapacitated  from  sitting  at  the  trial 
of  this  cause  by  reason  of  having  been  coun- 
sel for  the  defendant  Antonio  Delgado  y  Or- 
tiz In  a  cause  involving  the  same  issues. 
It  has  long  been  a  settled  rule  of  this  court 
that  It  will  not  disturb  the  findings  of  fact 
of  the  trial  court  where  there  Is  sufficient 
evidence  to  support  such  findings.  A  care- 
ful reading  of  all  the  evidence  In  this  case 
convinces  us  that  the  trial  court  was  not 
onl^  Justified  In  bis  findings  that  the  deed 
from  Hilarlo  Romero  and  wife  and  Benlgno 
Romero  and  wife  to  Antonio  Delgado  y  Ortiz 
was  fraudulent  and  void  as  to  creditors  of 
the  firm  of  H.  Romero  &  Bro.,  but  that  no 
other  reasonable  conclusion  could  be  gather- 
ed from  the  evidence.  The  confidential  re- 
lations which  Ortiz  bore  to  the  firm,  his  re- 
latiousbip  to  tbe  parties,  and  the  absurdity 
of  bis  claim  as  to  the  manner  in  which  he 
acquired  the  money  to  buy  the  property  in 
question,  all  point  to  his  guilt,  as  a  party  to 
tbe  fraud.  His  testimony  shows  that  he 
commenced  working  for  this  firm  at  the  age 
of  17  or  18  years  at  a  salary  of  f20  per 
month;  that  he  worked  for  them  in  tbe 
stores  at  Las  Vegas  and  Los  Alamos  con- 
tinuously, for  10  years  or  so,  at  wages  from 
$20  to  |75  per  month,  receiving  the  latter 
sum  for  only  two  or  three  years.  Out  of 
these  wages  he  claims  to  have  saved  money 
and  Invested  In  cattle  until  at  the  date  of 
the  deed  be  was  able  to  pay  $6,300  for  this 
ranch.  Tbe  manner  of  making  the  pay- 
ments, as  he  relates  them,  were,  to  say  the 
least,  peculiar.  He  claims  to  have  had  over 
11,000  at  a  time  In  his  tnmk.  In  a  room  at  the 
rear  of  the  store,  which  he  had  saved  from  hia 
wages.  His  aunt  also  kept  a  large  sum  of 
money  for  blm  in  a  "trunk  or  box,"  as  be 
claims.  In  her  residence.  The  cattle  whldh 
be  claims  to  have  traded  tbe  Romeros  as  part 
payment  for  tbe  ranch  cannot  be  traced,  and 
tbe  records  show  that  no  auch  cattle  were 
shipped  by  tbe  Someroa.  In  fact,  the  whole 
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transaction  appears  false  and  fraudulent  up- 
on tiie  testimony  of  all  parties  to  the  deed. 
No  account  was  kept  tn  the  books  of  the 
Orm  of  the  sale  of  the  ranch  to  Delgado,  or 
of  the  payments  made  by  him  to  Romero; 
and  the  trial  court  finds  that  the  purported 
memorandiini  held  by  Delgado,  of  which 
the  Romero  Bros,  held  a  duplicate,  was 
made  for  the  sole  purpose  of  building  up 
evidence,  and  was  fraudulent  and  false. 
The  record  In  this  case  Is  voluminous,  and 
It  Is  Impossible  to  quote  all  the  Inconsisten- 
cies and  absurdities  of  Delgado's  testimony, 
and  those  of  his  cousins.  In  support  of  his  ; 
contention;  hut  we  are  entirely  satisfied 
with  the  findings  of  the  trial  court  .which 
appear  in  the  record,  and  they  will  there- 
fore not  be  disturbed,  I 

Appellant's  counsel  devotes  a  large  por- 
tion of  his  brief  to  the  question  of  res  judi- 
cata; the  contention  being  that  the  verdict 
of  the  Jury  in  the  attachment  case  of  Bern- 
helm,  Bauer  &  Co.  v.  H.  Romero  &  Bro., 
finding  the  last-named  firm  not  guilty  of 
"fraudulently  concealing  and  disposing  of 
their  property  and*  effects  so  as  to  hinder, 
delay,  and  defrnud  their  creditors,"  is  res 
Judicata  as  to  the  plaintiff  in  this  case  on 
the  qnestion  of  fraud  in  the  deed  to  Delgado 
y  Ortiz.  We  cannot  concur  In  this  conten- 
tion, for  several  reasons:  (1)  Because  no 
such  issue  Is  raised  by  the  pleadings  in  this 
cause,  and  the  weight  of  authority  Is  to  the 
effect  that  the  defense  of  res  Judicata  In  a 
suit  in  equity  must  be  pleaded,  or  it  will  be 
deemed  waived.  24  Am.  ft  Eng.  Sncy.  of 
Law  <2d  £)d.)  836;  Blgelow  on  Estoppel  (5th 
Ed.)  701;  Semple  y.  Ware,  42  Cal.  619;  Sam- 
ple V.  Wright,  32  Cal.  668;  Cherry  v.  Yoric 
(Tenn.  Ch.  App.)  47  S.  W.  1S4;  9  Ency.  PI. 
&  Pr.  616;  Turley  v.  Turley,  85  Tenn.  251, 
1  S.  W.  894.  (2)  Because  no  Judgment,  anal 
order,  or  decree  of  any  court  of  competent 
Jurisdiction  Is  relied  upon,  but  merely  the 
verdict  of  a  Jury,  and  that  upon  a  question 
ancillary  to  the  main  Issue.  "The  weight 
of  authority  supports  the  view  that  It  is  not 
the  finding  of  the  court  or  the  verdict  of  the 
jury  rendered  In  an  action  that  concludes 
the  parties  In  subsequent  litigation,  but  the 
judgment  entered  thereon,  for  the  verdict, 
when  rendered.  Is  xmder  the  control  of  the 
court  In  which  the  action  was  tried,  and  may 
be  set  aside  for  good  reasons;  and  hence 
it  is  necessary.  In  order  to  support  the  plea 
of  res  Judicata,  that  a  Judgment,  decree,  or 
final  order  should  have  been  actually  ren- 
dered and  entered  in  the  prior  action  or  suit." 
24  Am.  &  Eng.  Ency.  of  Law,  792;  Bouldin 
T.  Phelps  (O.  C.)  30  Fed.  647;  In  re  Matter 
of  Holbert'8  Estate,  57  Cal.  257;  Blgelow 
on  Estoppel  (5th  Ed.)  51.  (3)  'niere  is  no 
privity  between  the  parties  to  the  case  of 
Bemheim,  Bauer  &  Co.  v.  Romero  Bros,  and 
the  parties  to  this  cause.  "Absolute  identity 
of  Interest  is  essential  to  privity.  One  whose 
Interest  is  almost  identical  with  that  of  a 
party,  but  who  does  not  claim  through  him, 


Is  not  In  privity  with  him.  The  fact  that 
two  parties,  as  litigants  in  two  different 
suits,  happen  to  be  Interested  In  proving  or 
disproving  the  same  facts,  creates  no  privity 
•between  them."  24  Am.  &  Eng.  Ency.  of 
Law,  747,  citing  Spencer  v.  Williams,  L.  R. 
2  P.  &  D.  230;  Sturbrldge  v.  Pranblln,  160 
Mass.  149,  35  N.  B.  669;  Burlen  v.  Shannon, 
S  Gray,  387. 

For  reasons  given,  the  Jadgmmt  of  the 
lower  coart  is  affirmed. 

PARKER,  BAK^  and  POPE,  JJ.,  con- 
cur. McFIE.  J.,  having  tried  the  case  be- 
low, and  MILLS,  G.  .T.,  being  incapacitated 
by  reason  of  having  been  counsel  for  one  of 
the  parties  In  another  case  involving  the 
same  issues,  took  no  part  In  this  decision. 


MARINAN  et  al.  V.  BAKER,  AaaocUte  Jaitice. 

(Suprnne  Oonrt  of  New  Mexico.    Sept.  IT. 
1904.) 

AFPEAULBLS  OBDEB— TIOUTION  OW  IHJUKO- 
TTOK— OOUUrrMBNT. 

I.  Appeals  will  not  lie  from  a  judgment  of 
the  district  court  committing  a  person  to  jail 
for  tile  willful  violation  of  an.  mjunctioa.  as 
section  3406  of  the  Compiled  Laws  of  New 
Mexico  of  1807  only  confers  jurisdiction  upon 
thia  court  to  review  by  appeal  in  criminal  case? 
final  judgments  "rendered  upon  any  Indictment." 

(Syllabus  by  the  Court.) 

Application  by  C.  Marlnan  and  others  for 
writ  of  mandamus  to  Benjamin  8.  Baker, 
Associate  Justice.  Dismissed. 

Nl^l  B.  Field,  for  relate  U.  E.  Twltch- 
eU  and  Charles  A.  fiplesa,  for  respondent. 

MILLS,  a  J.  The  Atchison,  Topeka  tt 
Santa  F6  Hallway  Oom^ny  filed  Its  com- 
plaint in  the  district  court  of  Bernalillo  coun- 
ty against  the  petititmers  In  this  case  and 
others.  After  hearing,  the  court  ordered  an 
Injunction  to  Issae  commanding  these  peti- 
tioners and  others  \o  de^st  and  refrain  from 
doing  any  of  the  acts  and  things  charged  In 
the  complaint  that  they  had  been  doing  and 
were  threatening  to  do.  Afterwards  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany, by  its  petition  filed  In  the  original 
cause,  represented  to  the  district  court  of 
Bernalillo  county  that  these  petitioners  had 
violated  the  InJunctlctP  which  had  been  by 
the  coart  theretofore  ordered  against  them, 
and  upon  a  hearing  the  court  adjudged  them 
guilty  of  a  contempt  of  court,  and  sentenced 
them  therefor  to  imprisonment  in  the  county 
Jail  of  Bernalillo  county.  The  petitioners 
prayed  an  appeal  from  the  Judgmrat  of  the 
district  court  which  was  refused.  Tills  ap- 
plication Is  tor  a  mandamus  compelling  the 
court  to  grant  the  petitioners  an  appeal  to 
this  court. 

"The  willful  violation  of  an  Injunction  by 
a  party  to  the  cause  Is  a  contempt  of  court, 

I I.  Sm  Injunction.  voL  27,  Cent.  Dig.  I  W. 
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eonstltiitlDg  a  specific  criminal  offense."  Bol- 
k>ck  Mectrlc  &  Mfg.  Co.  t.  Westlngbonse 
Blec  *  Mfg.  Co.,  129  Fed.  105,  63  C.  C.  A. 
607.  In  Bessette  t.  W.  B.  Cookey  Co.,  194 
U.  8.  324.  24  Sup.  Ct  6G6,  48  L.  Ed.  997,  the. 
Supreme  Court  of  the  United  States,  speak- 
ing through  Mr.  Justice  Brewer,  thus  de- 
Qnes  contempt:  "A  contempt  proceeding  Is 
BVi  generis.  It  Is  criminal  In  Its  nature.  In 
that  the  party  Is  charged  with  doing  some- 
thing forbidden,  and.  If  found  gnUty,  Is  pun- 
ished." 

A  contempt  of  court, 'such  as  these  peti- 
tioners hare  been  found  guilty  of,  being  a 
criminal  ofTeuse,  have  they  a  right  by  appeal 
to  hare  the  Judgment  of  the  district  court 
roTlewed  by  this  court?  This  is  the  only 
question  presented  by  the  petition.  Section 
10  of  the  organic  act  of  this  territory  (sec- 
tion 1869,  Rev.  St  XT.  S.  1878)  conferred  ap- 
pellate jurisdiction  npon  this  court,  and 
granted  this  jurisdiction  In  the  following 
language:  "Writs  of  ^rror,  bills  of  excep- 
tion and  appeals  shall  be  allowed  In  all 
cases  from  the  final  decisions  of  the  district 
courts  to  the  Supreme  Court  of  all  the  ter- 
ritories respectively  under  such  regulations 
as  shall  be  prescribed  by  lav."  Section 
1868  of  the  Revised  Statutes  of  the  United 
States  provides  that:  "The  Supreme  Court 
and  the  district  courts  respectively  of  every 
territory  shall  possess  chancery  as  well  as 
common  law  jurisdiction."  This  section  has 
Invested,  this  court  with  common-law  juris- 
diction in  the  exercise  of  Its  appellate  juris- 
diction as  well  as  In  the  exercise  of  its  orig- 
inal jurisdiction.  ,  The  petitioners  by  this 
proceeding  have  invoked  the  appellate  ju- 
risdiction of  the  court  in  this;  that  the  ulti- 
mate relief  they  seek  is  the  review  by  this 
court  of  the  judgment  which  has  deprived 
them  of  their  liberty  by  confining  them  In  the 
Jail  of  Bernalillo  county.  If  this  court  has 
not  power  to  review  that  judgment,  then 
it  has  no  jurisdiction,  appellate  or  othe]> 
wise,  In  this  application  to  relieve  the  peti- 
tioners from  their  conflnement 

The  grant  of  jurisdiction  to  this  court  by 
section  10  of  the  organic  act  of  this  territory 
has  preserved  to  litigants  writs  of  error  and 
a  review  by  appeal,  but  the  jurisdiction  con- 
ferred either  by  the  process  of  appeal  or 
writ  of  error  Is  common-law  Jurisdiction. 
In  determining  the  extent  of  the  Jurisdiction 
thus  conferred  upon  this  court,  we  are  re- 
mitted to  the  common  law.  The  terms  "writs 
of  error"  and  "appeals"  had  a  technical  sig- 
nificance well  known  and  accurately  defined. 
The  appeal  was  the  process  by  which  decreM 
In  suits  In  chancery  were  reviewed,  and  the 
writ  of  error  was  the  process  designed  tot 
the  review  of  actions  at  law.  Borrego  v. 
TeiTltory,  8  N.  M.  446,  46  Pac  349;  United 
States  T.  Gllson,  1  Idaho,  364.  At  common 
law  the  review  of  a  Judgment  in  a  criminal 
case  could  not  be  had  by  the  process  of  ap- 
peal. Rice  V.  Rex,  Cro.  Jac.  404;  Rex  v. 
Seton,  7  T.  R.  878;  Reg.  T.  Carlisle,  2  B.  & 


Ad.  871:  Stats  T.  Staeppard.  37  Wis.  385. 
It  Is  a  necessary  sequence,  then,  that  this 
court  has  no  power  to  review  the  Judgment 
of  the  district  court  by  the  process  of  appeal, 
that  Judgment  having  been  In  ■  criminal 
cause  or  proceeding,  unless  the  Jurisdiction 
to  so  review  it  by  appeal  has  been  granted 
from  some  source  other  than  the  act  of  Con- 
gress heretofore  referred  to. 

The  only  other  source  from  which  this 
ooort  could  derive  Jurisdiction  to  review  that 
judgment  Is  territorial  legislation  enacted 
pursuant  to  the  grant  of  power  from  Con- 
gress contained  in  section  1861  of  the  Bevie- 
ed  Statutes  of  the  United  States,  to  the  effect 
that  "the  legislative  power  of  every  territory 
shall  extend  to  all  rightful  subjects  of  leg- 
islation not  inconsistent  with  the  Constitu- 
tion and  lavra  of  the  United  States."  The 
fixing  and  limiting  of  the  jurisdiction  of  the 
courts,  both  district  and  supreme,  of  this 
territory.  Is  a  rightful  subject  of  legislation, 
and  is  not  Inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States.  Section 
1806,  Rev.  St  U.  8.;  Clough  v.  Curtis,  134 
V.  S.  361-368,  10  Sup.  Ct  673,  83  L.  Ed. 
946;  James  v.  Appel,  192  U.  S.  129-137,  24 
Sup.  Ct  222,  48  L.  Bd.  877.  The  Territorial 
Legislature,  pursuant  to  the  grant  of  power 
extending  the  legislative  power  to  all  right- 
ful subjects  of  legislation,  enacted  section 
3406,  Comp.  Laws  N.  M.  1887,  and  thereby 
conferred  jurisdiction  upon  this  court  to  re- 
view by  appeal  final  judgments  "rendered 
upon  any  indictment"  We  have  been  re- 
ferred to  no  other  enactment  which  confers 
jurisdiction  upon  this  court  to  review  crim- 
inal causes  by  appeal.  It  will  be  observed 
tliat  the  judgments  which  may  be  reviewed 
by  appeal  under  the  provisions  of  section 
8406,  supra,  are  limited  to  such  Judgments  as 
were  rendered  upon  indictments.  The  Judg- 
ment of  the  district  coort  adjudging  these 
petitioners  guilty  of  a  contempt  of  court 
not  being  "rendered  upon  an  indictment"  Is 
not  such  a  judgment  as  this  court  was  given 
power  to  review  by  that  section. 

In  this  connection  It  will  be  further  ob- 
served that  the  act  of  Congress  granting  ap- 
pellate Jurisdiction  in  criminal  cases  to  the 
Circuit  Coort  of  Appeals,  under  considera- 
tion In  the  cases  of  Bullock  Electric  &  Mfg. 
CtT.  T.  Westlngbonse,  128  Fed.  105,  63  C.  C. 
A.  607,  and  Bessette  y.  W.  B.  Oonkey  Co., 
194  U.  S.  824,  24  Sup.  Ct  665,  48  L.  Ed.  907. 
was  not  limited  to  Judgments  rendered  upon 
indictments,  but  was  extended  to  "all  cases 
arising  under  the  criminal  laws,"  except 
capital  cases.  Act  March  3, 1891,  c.  517,  |  5, 
26  Stat  827  [U.  S.  Comp.  St  1901,  p.  648],  as 
amended  by  Act  Jan.  20,  1897,  c.  68,  29  Stat- 
492  [U.  S.  Comp.  St  1901,  p.  556].  In  Tyler 
T.  Connolly,  65  Cal.  28,  2  Pac.  414,  the  Su- 
preme Court  of  California  considered  a  pro- 
vision of  the  Constitution  of  California  which 
conferred  appellate  Jurisdiction  upon  that 
court  to  review  Judgments  "In  all  criminal 
cases  prosecuted  by  indictment  or  intwma* 
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tlon."  Const  art  0,  S  4.  The  Chief  Jus- 
tice, tn  concurring  In  the  opinion  of  tbe 
court  bolding  that  there  Is  no  right  of  appeal 
from  s  Jadgment  for  contempt,  in  a  separate 
opinion  said:  "It  follows,  then.  If  the  pro- 
ceeding for  contempt  Is  In  Its  natnre  a 
criminal  proceeding,  the  right  of  appeal  nn- 
der  the  Constltntlon  must  be  referred  to  that 
clause  which  authorizes  an  appeal  In  crim- 
inal cases.  The  language  then  found  Is  the 
following:  *An  appeal  will  He  also  In  all  crlm-' 
inal  cases  prosecuted  by  Indictment  or  In- 
formation.' This  is  not  such  a  case,  and 
it  can  hardly  be  s^oosly  contend^  that  It 
comee  within  the  language  or  meaning  of  the 
proTlBlons  of  tbe  Constttntlon  abore  quoted." 

This  court  not  having  power  under  the 
organic  act  to  renew  by  appeal  Judgments 
rendered  In  proceedings  of  contempt,  and 
not  having  such  power  conferred  upon  It  by 
the  Legislature  of  New  Mexico,  It  follows 
that  tbe  petition  filed  In  this  cause  must  be 
dismissed.  Holding,  as  we  do,  that  there  is 
no  right  of  appeal  from  the  judgment  of  the 
district  court,  It  Is  unnecessary  that  we  ex- 
press any  opinion  iQ>on  the  other  questions 
presented  by  the  respondent's  motion  to  dis- 
miss the  relators'  petition. 

Tbe  petition  for  a  peremptory  writ  of  man- 
damns  Is  tbertfore  dismissed,  and  It  la  so 
ordered. 

PABKBB,  McFm  liANN,  and  POPH»  JJ^ 
concur. 

BAEBB,  J.,  took  no  part  In  tills  decision. 


DTB  et  aL  T.  OBABY  «C  at 
(6ni»eiu  Oonrt  of  New  Uexleo.  Oet  17.  1904.) 

ATTAOmCENT— ALUS  WBTT. 

1.  mere  Is  no  anthcn^ty  in  this  territory  for 
laaaina  an  alias  writ  of  attadunent  and  pn»- 
•rty  levied  upon  ond»  snch  a  writ  gives  tiw 
court  no  jurisdiction  over  sndi  proper^. 

Mills,  a  J.,  and  McTle,  J.,  dissenthic. 

(SirUabns  by  the  Court.) 

Appeal  from  District  Court,  Socorro  Ooun< 
ty;  before  Justice  Daniel  H.  HcMUIen. 

Action  by  Benjamin  H.  Dye  and  others 
against  H.  G.  Orary  and  others.  Judgmmt 
for  defendants,  and  platntiffB  appeal  Af- 
firmed. 

This  is  a  suit  in  ejectment  to  recover  the 
undivided  flve-slxtbs  of  a  mining  claim 
known  as  the  *Xk>mpromiBe  Mine,"  situate  at 
"White  Oaka,  Lincoln  county,  N.  M.  On 
March  3,  1898.  defendant  John  Taliaferro 
commenced  attachment  proceedings  In  the 
district  court  against  Benjamin  H.  Dye  on 
two  certain  promissory  notes.  The  affidavit 
for  the  writ  of  attachment  alleged  that  Dye 
was  at  the  time  of  the  commencement  of  the 
suit  a  nonresident  of  the  territory.  The  writ 
of  attachment  was  Issued  and  delivered  to 
the  sheriff  and  returned  by  the  sb^lff  on 


ttie  16th  day  of  March,  1896,  aecuted,  as 
shown  by  tbe  return,  by  levying  upon  and  at- 
taching Dye's  right  and  Interest  In  lots  2, 
8,  and  11,  in  section  25,  township  6  south,  of 
range  11  east  Notice  of  the  pendency  of 
the  suit  was  given  by  publication  In  tbe 
White  Oa^  Eagle.  The  first  publication 
thereof  was  on  March  17,  1898,  and  the  last 
on  April  14,  1898,  It  having  been  published 
each  week  in  said  newspaper.  It  further  ap- 
peared that  on  March  7,  1898,  there  had  been 
levied  an  attachment  In  favor  of  Zelgle  Bros., 
for  the  sum  of  $73.70,  on  the  same  property. 
On  March  11,  1898,  the  plaintiff  procured 
from  the  clerk  of  said  court  an  alias  writ  of 
attachment,  the  record  showing  no  new  affi- 
davit and  no  new  bond  given.  The  sheriff's 
return  on  said  alias  writ  shows  that  he  re- 
turned the  said  alias  writ  executed  on  May 
27,  1898,  upon  the  property  In  controversy. 
On  the  19th  of  August,  1898,  the  plaintiff 
filed  motion  for  a  judgment,  and  on  the  31st 
of  December,  1898,  judgment  was  rendered 
by  the  court  against  Dye,  sustaining  the  at- 
tachment and  ord^ng  the  attached  property 
sold.  A  writ  of  venditioni  ei^naa  was  Is- 
sued, reciting  tbe  attachment  and  the  levy 
on  the  mine,  but  saying  nothing  about  the 
levy  upon  tbe  lots.  The  mine  was  sold  un- 
der said  writ  In  February,  1899,  to  Jones 
Taliaferro.  On  December  4,  1900,  Dye  con- 
veyed an  undivided  one-half  of  bis  undivid- 
ed Interest  In  said  mining  claim  to  Wm.  B. 
CbUders.  This  cause  came  on  for  trial  be- 
fore a  jury.  After  the  evidence  was  Intro- 
duced, the  court  directed  a  verdict  In  fSvor 
of  the  defendants,  to  which  plaintiffs  except- 
ed. Plaintiffs  filed  motion  for  a  new  trial, 
which  was  overruled,  and  exceptions  preserr* 
ed.  Judgment  was  rendered  upon  the  vei^ 
did;  appeal  prayed  for  and  allowed. 

W.  B.  Ghllders,  for  aj^lants.  H.  B.  Fer^ 
fusson,  for  appdlees. 

BAKER,  J.  (after  stating  the  facts).  If 
the  court  acquired  jurisdiction  of  tbe  sub- 
ject-matter In  this  case,  all  the  irregularities 
complained  of  must  be  brushed  aside.  Voor- 
hees  V.  U.  8.  Bank,  85  T7.  S.  447,  9  L.  Bd. 
490;  Cooper  v.  Reynolds,  77  U.  8.  BOS,  19  L. 
;  Ed.  931.  If  tbe  alias  writ  of  attachment  was 
lawfully  Issued,  the  court  in  Taliaferro  v. 
Dye  had  jurisdiction  of  tbe  rem  and  power 
to  order  the  sale  of  the  property  attached. 
Was  tbe  alias  writ  of  attachment  issued  by 
.<iutborIty  of  lawf  The  answer  to  this  ques- 
tion must  settle  the  controversy  In  this  case. 
The  Legislature  has  undertaken  to  give  us 
an  attachment  procedure.  Comp.  Laws  1897, 
SS  2686  to  2736,  inclusive.  If  alias  writs  of 
attachment  are  not  auUiorlzed  by  o4r  stat- 
utes, then  they  cannot  Issue.  Section  2686 
provides  that  when  a  claim  !s  $100  or  over 
you  may  sue  In  the  district  court  by  attach- 
ment by  setting  up  tbe  statutory  grounds 
therefor.  Section  2690  of  the  Compiled  Idiws 
provides  that  the  bond  (approved  by  tbe 
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clerk),  the  affidavit,  and  petition  shall  be  filed  ' 
before  the  attachment  sbaU  be  isnued.  Sec- 
tion 2686  provides  that  original  writs  of  at- 
tachment shall  be  directed  to  the  sheriff. 
Section  2697  provides  that  "original  writs  of 
attachment  shall  be  Issued  and  returned  in 
like  manner  as  ordinary  writs  of  citations." 
Why  the  use  in  Rections  2690,  2696,  and  2697 
of  the  words  "original  attachments"?  Did 
the  Legislature  mean  thereby  to  exclude 
alias  writs  of  attachment?  Section  2716, 
Comp.  Laws  1897,  provides  the  form  of  the 
bond  as  well  as  the  conditions  thereof,  as  fol- 
lows; "Know  all  men  by  these  presents, 
that  we  (A.  B.  as  principal,  or  C.  D.,  agent 
for  A.  B.,  principal,  as  the  case  may  be)  and 
N.  M.  and  M.  M.,  his  sureties,  are  held  and 
firmly  bound  unto  the  territory  of  New  Mex- 
ico in  the  sum  of  dollars,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and 
administrators   firmly   by    these  presents. 

Sealed  with  our  seals  and  dated  this  

day  of  ,  A.  D.  .   The  condition 

of  the  above  obligation  is  such  that  whereas 
the  above  named  A.  B.  has  this  day  sued 
out  an  attachment  before  J.  J.  Clerk  of  the 
District  Court,  against  B.  F.  for  the  sum  of 

 dollars,  returnable  to  the  next  term  of 

the  district  court  for  the  county  of  —  

The  original  writ  of  attachment  would  be 
returnable  at  the  nert  term  of  the  court, 
while  the  alias  writ  of  attachment  might  not 
be  issued  until  long  after  such  term.  Could 
It  be  said  that  the  bondsmen  would  be  bolden 
for  damages  for  the  wrongful  suing  out  of 
the  alias  writ  of  attachment  when  the  bond 
provides  that  "the  conditions  of  the  above 
obligation  are  sach  that  whereas  the  above 
named  A.  B.  has  this  day  sued  out  an  at- 
tachment against  B.  F.  for    dollars 

returnable  at  the  term  of  the  district 

court  for  the  county  of  "?   We  think 

not.  The  ground  for  the  attachment  might 
exist  when  the  bond  was  given  and  the  orig- 
inal writ  issued,  but  might  not  exist  at  the 
time  of  the  Issuance  of  an  alias  writ  For 
instance,  the  first  ground  of  attachment  pro- 
vided for  In  the  statute — nonresldence — ex- 
isting at  the  time  of  the  issuance  of  the  orig- 
inal writ  might  not  exist  at  the  time  of  the 
Issuance  of  the  alias  writ,  for  the  defend- 
ant, long  before  the  issuance  of  the  alias 
writ,  might  have  become  a  resident  of  the 
territory,  and.  If  an  alias  writ  of  attachment 
can  be  Issued  at  all.  it  can  as  well  be  Issued 
one  year  after  the  Issuing  of  the  original  writ 
as  one  day  or  one  month  thereafter.  The 
conditions  of  the  parties  mlgbt  change  very 
materially,  and  the  bondsmen  might  not  be 
willing  under  such  changed  conditions  to 
stand  sponsor  for  the  damage  that  might  re- 
sult from  the  Issuance  of  an  alias  or  any  oth- 
er writ  of  attachment  under  the  then  exist- 
ing circumstances.  Yet,  If  an  alias  writ  may 
issue,  it  must  carry  with  it  the  obligations  of 
the  bondsmen;  otherwise  you  have  a  writ 
of  attachment  without  bond,  which  certaln- 


;  ly  cannot  be  contended.  Sections  2721  and 
2722  of  the  Compiled  Laws  provides  for  an- 
cillary writs  of  attachment  and  the  mode 
of  procedure,  but  they  shed  no  light  on  the 
subject  of  an  alias  writ  of  attachment.  At- 
tachment, iKing  in  derogation  of  the  com- 
mon law.  must  comply  with  the  statute.  4 
Cyc.  Procedure,  p.  400,  par.  4,  and  citations; 
3  A.  &  B.  E^cy.  of  Law  {2d  EA.)  184:  Drake 
OD  Attachment  (Sth  E^d.)  S  4;  Waples  on  At- 
tachment, p.  24,  S  7;  1  Wade  on  Attachment, 

8  2;  1  Shlnn  on  Attachment,  S  8;  3  Black- 
stone's  Com.  c.  19.  The  common  law  Is  the 
rule  of  practice  and  decisions  in  this  terri- 
tory. Coihp.  Laws  18&7,  i  2871.  Attach- 
ment t>elng  in  derogation  of  the  common  law. 
we  must  look  to  our  statutes.  If  our  stat- 
utes do  not  authorize  the  issuance  of  an  alias 
writ  of  attachment,  then  one  cannot  be  Is- 
sued. Certainly,  our  statutes  do  not  provide 
for  an  alias  writ  of  attachment  In  express 
terms;  nor,  do  we  think,  by  implication. 

The  position  of  the  appellees  that  section 
2727,  Comp.  Laws,  gives  the  court  Jurisdic- 
tion of  the  property  of  the  defendant  from 
and  after  the  issuance  of  the  writ  Is  tenable 
only  so  far  as  It  relates  to  the  property  ac- 
tually levied  upon.  The  court  acquires  Its 
jurisdiction  from  a  legal  writ;  a  levy  there- 
of, and  a  return  thereon  by  the  proper  of- 
ficer. In  Cooper  v.  Reynolds,  77  U.  S..  at 
page  319.  19  L.  Ed.  931,  the  court  says: 
"Now,  In  this  class  of  cases,  on  what  doeti 
the  jurisdiction  of  the  court  depend?  It 
seems  to  ns  that  the  seizure  of  the  property, 
or  that  which  In  this  case  Is  the  same  In  ef- 
fect the  levy  of  the  writ  of  attachment  on 
It  Is  the  one  essential  reauislte  to  jurisdic- 
tion, as  it  unquestionably  is  in  proceedings 
purely  In  rem.  Without  this,  the  court  can 
proc^d  no  further;  with  it  the  cotirt  can 
proceed  to  subject  that  property  to  the  de- 
mand of  the  plaintiff.  If  the  writ  of  attacli- 
meot  is  the  lawful  writ  of  the  court  Issued 
In  proper  form  under  the  seal  of  the  court, 
and  If  it  la  by  the  proper  officer  levied  upon 
property  liable  to  the  attachment  when  such 
writ  is  returned  Into  court  the  power  of  the 
court  over  the  res  Is  established."  This  case 
Is  much  relied  upon  by  appellees.  They  also 
cite  with  much  reliance  the  case  of  Voorfaees 
T.  Bank,  3S  U.  8.,  in  which  case,  at  page  440. 

9  L.  Ed.  490.  the  court  says;  "On  comparing 
the  record  of  the  proceedings  on  the  attach- 
ment with  the  provisions  of  the  act  oT  180? 
(Chase's  Ohio  Laws.  p.  462.  etc.).  the  acts  of 
the  court  in  all  of  the  course  of  the  cause 
appeared  to  be  in  conformity  therewith,  ex- 
cept in  the  following  particulars,  on  which 
the  objections  to  the  validity  of  the  sale  are 
founded."  The  five  objections,  in  short,  were 

(1)  that  the  afiidavlt  was  not  In  proper  form; 

(2)  that  there  was  not  sufficient  notice  given 
for  sale;  (3)  that  the  defendants  were  not 
three  times  called,  as  provided  by  law;  (4t 
that  the  sale  was  made  before  the  expiration 
of  the  time  of  notice;  and  (5)  that  the  return 

\  of  the  auditor  showed  the  deed  executed  to 
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a  person  other  than  the  purchaser.  It  wUl 
be  obaerved  that  these  obJectloDS  were  mere- 
ly liregularttles,  and,  further,  that  the  rec- 
ord,  as  stated  hy  the  court,  showed  that  the 
court  had  Jurtadlctton;  that  la  to  aaj,  there 
was  A  legal  writ  of  attachment,  that  It  was 
lerled,  and  that  a  proper  return  by  the  prop- 
er officer  was  made  Uiereon.  A  Judgment  of 
a  court  of  competent  Jurisdiction  is  presum- 
ed to  be  regular  and  correct,  and  Uiat  all 
things  to  be  done  to  make  It  so  were  done, 
unless  the  contrary  afflrmatiTely  appears  on 
the  face  of  the  record  of  such  case.  This 
propoaltion  Is  settled  by  an  unbroken  line 
of  authorities,  and  no  dtations  are  called  tor. 

The  record  In  the  cftae  of  Taliaferro  t. 
Dye  shows  that  on  March  8,  1898,  t^e  suit 
was  begun;  that  a  writ  of  attachment  issu- 
ed and  was  delivered  to  the  sberlft  on  the 
USfh  of  March,  1888,  on  which  day  plaintiff 
executed  the  same  by  lerylng  upon  the  on- 
dlTlded  one-half  of  lots  2,  8,  and  11,  In  sec- 
tion 25,  and  on  other  pn^erty  (not  the  prop* 
erty  levied  upon  by  the  alias  writ  of  at- 
tachment) in  township  6  south,  of  range  11 
east.  The  tdieriff  made  due  return  of  his 
doings  under  the  writ  on  the  16th  of  March, 
and  on  the  17th  of  March  notice  of  suit  by 
publication  was  begun  and  continued  weekly 
in  a  weekly  newspaper  until  the  14th  day  of 
April,  189&  The  record  also  shows  that 
on  tbe  lltti  day  of  Bfay,  1888,  an  alias  writ 
of  attachment  was  issued,  and  that  no  ad- 
ditional or  other  affidavit  or  bond  was  filed. 
It  will  be  titins  observed  that  the  record  In 
tbe  case  of  Taliaferro  t.  Dye  expressly  and 
clearly  shows  that  the  original  wrtt  of  a^ 
tftcbment  was  Unoed,  executed,  and  return* 
ed,  thus  ending  the  life  of  that  writ  of  at- 
tachment, and  that  the  alias  writ  of  attach- 
ment thereafter  issued.  So,  tten.  If  thoe 
Is  DO  avtiiorlty  to  Issue  an  alias  writ  of 
attachment  the  record  disclosing  that  one 
was  Issued  shows  upon  its  fftce  the  want  of 
Jurisdiction  of  the  court  orw  tbe  pnqperty 
levied  upon  under  sncb  alias  writ  We  are 
of  the  opinion  that  the  alias  writ  of  attach- 
ment In  the  case  of  Taliaferro  v.  Dye  was 
Issued  without  authority  of  law,  and  con- 
focred  no  Jurtsdictlon  upon  the  court  over 
the  ifmsierty  attached  thoennder.  There- 
fore the  court  acted  without  Jurtsdictlon,  and 
the  purchaser  at  the  sale  of  the  property  un- 
der sncb  atlas  writ  of  attachment*  got  no 
title,  and  those  claiming  said  property  under 
said  TallafoTo  In  whole  or  in  part;  as  well 
as  said  T^lafeiTO.  acquired  no  title  and  have 
no  title  to  the  properly  In  controversy. 

This  case  must  be  reversed,  and  remanded 
tot  further  procedings  In  accordance  with 
ttala  o^nlon,  and  It  Is  so  ordered. 

POPK,  MANN,  and  FAREEB,  33^  concur. 

MILLS,  0.  J.  (dissenting),  t  regret  that  I 
cannot  ^gree  with  the  conclusions  reached 
by  the  majtolty  of  my  Brothers  in  deciding 
this  caseu  This  la  a  suit  In  ejectment  and 


by  it  the  appellants  sought  to  «Ject  t3ie  ap- 
pellees from  the  mining  claim  in  question. 
On  the  trial  the  record  In  the  case  of  Talia- 
ferro V,  Dye,  a  proceeding  In  attachment  un- 
der the  sale  In  which  case  appdlees  claim 
title,  was  Introduced  In  evidence,  over  the 
objection  of  appellees'  counsel,  to  show  that 
the  proceedings  In  that  case  were  not  regu- 
lar, and  that  the  Judgment  given  In  It  waa 
void.  It  cannot  be  successfully  denied  that 
this  Is  a  collateral  attack  upon  tbe  Judg- 
ment glreu  in  the  case  of  Taliaferro  v.  Dye, 
nor  can  it  be  denied  that  that  was  a  proceed- 
ing in  rem,  or  a  quasi  proceeding  in  rem. 
where  It  was  sought  to  subject  property 
of  Dye  In  this  twxltory  to  the  payment  of  a 
debt.  Dye  being  absent,  so  that  no  penonal 
service  could  be  had  xxpaa  him.  The  prin- 
cipal points  relied  upon  by  appellants  to  » 
verse  this  case  relate  to  defecte  which  tfa«y 
allege  'woe  committed  In  tbe  attachment 
suit  of  Taliaferro  v.  Dye.  They  are:  (1) 
That  under  tike  laws  of  this  territory  there 
Is  no  authority  for  the  Issuing  of  an  alias 
writ  of  attachment;  (2)  that  the  notice  of 
publication  of  pendency  of  snlt  was  not  such 
as  to  give  the  court  Jurisdiction  to  render 
a  Judgment;  and  (3)  that  no  notice  by  pub- 
lication was  given  when  tbe  Interest  the 
defendant  Dye  In  the  mining  claim  was  at- 
tached under  tbo  alias  writ  of  attachmoit, 
and  which  Interest  was  subsequently  sold. 

I  will  first  consider  whether  or  not  alias 
write  of  attachment  can  be  Issued  in  this 
territory.  The  issuing  of  such  alias  writs 
Is  not  directly  provided  for  by  any  statute 
which  I  have  been  able  to  discover.  The 
only  section  which  would  appear  to  authorise 
th^  issuance  la  the  general  power  given  to 
courte  In  section  2727,  Gomp.  Laws  1887, 
which  reads  In  part  as  fMlows:  "ITrom  the 
time  of  the  Issuing  of  the  order  of  attach- 
ment the  court  shall  be  deemed  to  have 
acquired  jurisdiction,  and  to  have  control 
of  all  subsequent  proceedings  In  relation 
thoeto."  (Certainly,  there  Is  no  positive  law 
of  the  territory  wMch  forMds  the  issuance 
of  such  alias  writs.  I  can  see  no  good  rea- 
son why  they  should  not  be  allowed  to  is- 
sue in  propor  cases;  as,  for  instance,  when 
the  first  writ  has  e^ired  without  being  serv- 
ed, or  when  it  has  been  lost  by  tiie  officer 
before  being  returned,  or  when  additional 
property  belonging  to  tiie  debtor  has  been 
discovered  after  the  service  of  the  first  -^rlt 
Nor  do  I  see  any  reason  why  an  additional 
affidavit  at  bond  should  be  required  &om 
the  plaintiff  provided  tiiat  the  original  ones 
are  not  defective^  and  are  In  proper  form. 
I  am  aware  that  the  courte  of  the  several 
Btetes  whldi  have  passed  upon  this  ques- 
tion hold  divergent  views  as  to  the  right 
of  issuing  alias  write  at  attechment  when 
the  issuing  of  such  write  are  not  provided 
tar  bj  statute.  A  collection  of  the  authori- 
ties on  the  subject  of  the  issuing  of  succes- 
sive write  of  attachment  will  be  found  In 
4  Cyc.  fiSS,  note  27.  The  reasona  supportli^ 
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the  tomianM  of  sndi  writs  are  discussed  in 
tbe  cases  of  Hamlll  r.  Phenlcle,  9  Iowa,  025, 
and  Blllott  T.  Stevens,  10  Iowa,  418.  Not 
only  does  tlie  weight  of  authority  seem  to 
predominate  In  favor  of  the  Issuance  of  sucb 
writs,  but  I  can  see  no  good  reason  why 
alias  writs  tyt  attachment  should  not  Issue 
the  same  as  alias  writs  in  other  suits.  In 
l^e  case  at  bar  the  record  shows  that  at 
tbe  time  the  original  writ  of  attachment  was 
levied  on  the  real  estate  other  writs  of  at- 
tachment had  previously  been  levied  on  the 
same  property  by  other  persons  who  had 
claims  against  Dye.  It  seems  to  me  that  it 
would  be  manifestly  improper  to  hold,  under 
the  state  of  facts  which  exists  in  ttiis  case, 
that  Taliaferro  would  be  compelled  to  dis- 
miss the  suit  already  brongbt  by  him,  and 
file  a  new  complaint  affidavit,  and  bond, 
before  be  could  levy  his  writ  on  other  prop- 
erty of  the  def«idant  Dye  wblcb  was  iinln- 
cnmbered. 

I  will  now  consider  whether  tbe  district 
court  which  tried  the  case  of  Taliaferro  v. 
Dye,  acquired  Jurisdiction  over  the  property 
attached.  In  this  territory  tbe  district  court 
Is  one  of  general  Jurisdiction,  and,  if  per- 
sonal service  had  been  made,  there  can  be 
no  doubt  but  it  would  iiave  had  Jurisdiction. 
In  the  case  at  bar.  If  it  did  so  acquire  It, 
it  did  so  1^  BUbstitated  service,-  or  service 
by  publication.  In  commenting  upon  what 
notice  is  required  In  the  absence  of  a  de- 
fendant in  CoopCT  V.  Reynolds,  10  Wall.  316, 
19  U  Bd.  031,  tbe  Supreme  Court  of  the 
United  States  says:  "By  Jurisdiction  over 
the  subject-matter  is  meant  the  nature  of 
the  cause  of  action  and  of  tbe  relief  sought; 
and  this  Is  conferred  by  tbe  sovereign  au- 
thority wbicb  oi^nizes  the  court,  and  is  to 
be  sought  for  in  the  general  nature  of  Its 
powers,  or  in  authority  specially  conferred. 
Jurisdiction  of  the  person  U  obtained  by 
tbe  service  of  process,  or  by  the  voluntary 
apiraarance  of  the  party  In  the  progress  of 
the  cause.  Jurisdiction  of  the  res  Is  obtain- 
ed by  the  seizure  under  process  of  tbe  court, 
whereby  It  is  held  to  abide  such  order  as 
tbe  court  may  make  concerning  it.  The 
power  to  render  the  decree  or  Judgment 
which  the  court  may  undertake  to  make  In 
the  xiartleular  cause  depends  upon  the  nature 
and  extent  of  the  authority  vested  in  It  by 
law  In  regard  to  tbe  subject-matter  of  tbe 
caus9.  It  is  to  be  observed  that  in  ref- 
erence to  Jurisdiction  of  the  person  the  stat- 
utes of  tbe  states  have  provided  for  several 
kinds  of  service  or  original  process  abort  of 
actual  service  on  tbe  party  to  be  brought  be- 
fore the  court;  and  the  nature  and  effect 
of  this  service,  and  the  purpose  which  It 
answers,  depend  altogether  upon  the  effect 
given  to  it  by  the  statute.  So,  also,  while 
the  general  rule  in  regard  to  Jurisdiction  in 
icm  requires  the  actual  seizure  and  posses- 
sion of  tbe  res  by  the  officer  of  the  court, 
such  Jurisdiction  may  be  acquired  by  acta 
wblcb  are  of  equivalent  Import,  and  wbicb 


stand  for  and  represent  tbe  dominion  of  tbe 
court  over  the  thing,  and.  In  effect,  subject 
it  to  tbe  control  of  tbe  court.  Among-  this 
latter  class  Is  tbe  levy  of  a  writ  of  attach- 
ment or  seizure  of  real  estate  wbicb,  being 
incapable  of  removal,  and  lying  within  the 
territorial  Jurisdiction  of  the  court,  is  for  all 
practical  purposes  brought  under  the  Juris- 
diction of  the  court  by  tbe  officer's  levy  of 
the  writ  and  return  of  that  fact  to  tbe  court 
So  the  writ  of  garnishment  or  attachment 
or  other  form  of  service,  on  a  party  holding 
a  fund  which  becomes  the  subject  of  litiga- 
tion, brings  that  fund  under  tbe  Jurisdiction 
of  the  court  though  the  money  may  remain 
in  the  actual  custody  tit  one  not  an  offlc« 
of  the  court" 

Holding  tliat  tbe  district  court  of  Lincoln 
county  had  Jurisdiction  of  tbe  snbject-mat- 
ter.  and  authority  to  Issue  the  alias  vrrit  of 
attachment  by  virtue  of  which  writ  tbe  In- 
terest of  Dye  In  the  mining  claim  was  sub- 
sequently  sold,  I  consider  this  court  bound 
by  the  law  as  laid  down  In  Voorbees  v. 
Bank,  10  Pet  440,  9  L.  Ed.  and  Cooper 
V.  Reynolds.  10  Wall.  808,  19  L.  Ed.  931.  In 
speaking  of  Voorbees  v.  Bank,  where  the  de- 
fendant 11^0  the  appellees  here,  held  real 
estate  by  virtue  of  a  sale  made  under  attach- 
ment proceeding,  tbe  court  says:  "Against 
a  nonresident  who  bad  never  been  served 
with  process  or  appeared  in  tbe  case,  no  af- 
fidavit was  produced,  aor  publication  of  no- 
tice, nor  appraisement  of  the  property,  but 
it  was  condemned  and  sold  without  waiting 
twelve  months  from  the  return  of  tbe  writ 
and  without  calling  blm  at  three  different 
terms  of  court;  all  of  wbicb  are  specifically 
required  by  the  act  regulating  the  proceed- 
ings in  Ohio,  where  they  were  bad.  This 
court  held  that  there  was  sufficient  evidence 
of  Jurisdiction  in  the  court  wbicb  rendered 
the  Judgment  notwithstanding  the  defects 
we  have  mentioned,  and  that  tbey  were  not 
fatal  In  collateral  proceedings."  Cooper  r. 
Reynolds,  supra.  And  in  the  same  case,  in 
speaking  of  tbe  publication  of  notice,  tbe 
court  says:  "So,  also,  of  tbe  publication  of 
notice.  It  is  the  du^  of  tbe  court  to  order 
such  publication,  and  to  see  that  it  has  been 
properly  made;  and  undonbtedly,  If  there 
had  been  no  such  publication,  a  court  of  er^ 
rors  might  reverse  the  Judgment  But  when 
the  writ  has  been  Issued,  tbe  property  seiz- 
ed, and  that  properly  condemned  and  sold, 
we  cannot  hold  that  tbe  court  had  no  Ju- 
risdiction for  want  of  a  sufflpient  publica- 
tion of  notice."  The  mie  as  laid  down  in 
these  cases  lias  been  constantly  followed  by 
tbe  Supreme  Court  of  the  United  States  and 
by  practically  all  of  the  federal  courts.  In  a 
case  which  came  before  the  United  States 
Circuit  Court  in  Colorado  to  foreclose  a  mort- 
gage, in  speaking  of  a  suit  brought  In  the 
state  court  of  Colorado,  In  which  a  bill  In 
chancery  was  filed,  which,  among  other 
things,  sought  to  set  aside  two  Judgments 
which  had  been  obtained  in  the  district  court 
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of  tbat  state  In  an  attachment  snlt  against 
certain  mining  property,  on  the  gronnd  that 
there  was  no  service  of  process  and  no  appear- 
ance by  the  defendant.  Judge  Hallett  says: 
**From  this  it  seems  tbat  tbe  Supreme  Court 
of  the  state  has  reached  the  conclnslon  tbat 
the  Jadgmenta  obtained  by  Perkins  and  Noy- 
oaban  were  improperly  entered;  tha.t  Is,  tbat 
there  was  error  In  tiie  record.  But  from 
some  drcnmstances  attending  the  case  tbey 
have  declined  to  vacate  the  judgments.  It  is 
difficult  to  perceive  what  effect  that  state- 
ment can  liave  upon  tbe  position  of  the  par- 
tly In  this  case  and  In  this  oonrt  If  It  was 
stated  that  the  Supreme  Court  had  reached 
the  conclurion  that  the  Judgments  were  void, 
and  had  declared  tbem  to  be  void,  and  set 
them  aside  upon  that  ground,  we  shall  still 
be  compelled  In  this  court  to  adhere  to  the 
doctrine  first  rinnonnced  In  tbe  case,  and 
wbich  Is  found  In  Cooper  r.  Reynolds.  The 
principal  declared  In  Cooper  t.  Reynolds  Is 
of  general  Jurisprndence,  affecting  all  actions 
In  federal  courts,  and  not  at  all  controlled 
by  any  decisions  that  may  be  made  In  any 
court  of  any  state."  Needham  t.  Wilson  (C. 
C.)  47  Fed.  97. 

Appellants.  In  thehr  brief,  rely  upon  a  ntmi- 
ber  of  cases  from  tbe  state  of  Utesonri  to  sus- 
tain their  contention  that  the  Judgment  taken 
in  the  attachment  case  was  Told,  and  could 
be  attacked  collaterally.  T^ielr  claims  seem 
to  be  sustained  by  some  of  the  earlier  cases 
decided  in  that  state;  but;  howoTer,  In  1874 
tbe  Supreme  Court  of  Hlssourl  says.  In  speak- 
ing of  the  lack  of  tiie  sufficient  publication  of 
tbe  pendency  of  a  suit  bdfore  the  rendition  of 
the  Judgment  (and  I  Uilnk  tbat  this  case  Iiaa 
not  since  been  overruled):  "The  effect  of  a 
number  of  late  decisions  of  this  court  Is  tbat 
where,  In  an  attachment  suit,  the  required 
affidavit  and  bond  have  been  ffied,  and  an 
attachment  regularly  Issued,  and  land  seized 
and  levied  on  by  virtne  of  the  attachment; 
ihe  court  thereby  acquires  Jurisdiction  of 
the  case  as  to  the  property  attached,  and 
that  a  Judgment  rendered  in  such  case 
against  the  property  attached  will  not  be 
void  altbougb  no  sufficient  publication  Is 
made;  that  the  omission  to  prove  publica- 
tion la  only  an  Irregularity  In  the  procerrl- 
ings  In  a  case  of  which  the  court  already  has 
jurisdiction,  so  tar  as  the  attached  property 
Is  concerned;  and  Oat,  although  a  judg- 
ment rraidered  In  such  case  might  be  set 
aside  for  irregnlartty  in  a  direct  proceeding 
tor  tbat  purpose,  yet  the  Judgment  would 
not  be  held  absolutely  void  In  a  collateral 
proceeding."  Johnson  v.  Gage,  57  Mo.  165. 

I  am  aware  of,  and  have  no  desire  to  crit- 
icise in  any  manner,  the  opinion  rendered  by 
this  court  in  tbe  case  of  Smith  v.  Montoya, 
8  X.  M.  (Oild.)  18,  1  Fac.  175.  In  that  case 
ttais  court  held  that  a  notice  by  pnbllcatloD  in 
almost  tbe  Identical  words  used  in  this,  ex- 
cept as  to  parties  and  amount  of  debt,  was 
not  good,  and  that  a  judgment  rendered  in 
the  case  did  not  bind  a  gamisbee.   I  think 


that  the  opinion  In  tbat  case  correctly  states 
tbe  law,  but  It  was  a  direct  attack  on  the 
Judgment  by  one  who  had  been  brought  Into 
the  case  as  a  garnishee,  and  who  took  It  up 
by  appeal.  In  no  sense  can  it  be  regarded 
as  a  collateral  attack  on  a  Ju(^ment.  I  do 
not  attack  tiiat  case  In  any  particular. 

For  the  foregoing  reasons  I  dlKjent  fruui 
the  opinion  of  the  majdrity  of  this  court. 

McFIB,  J.  I  concur  in  the  dissenting  opin- 
ion filed  bj  the  CHIEF  JUSTICE. 


HARRISON  V.  ROBERTS  et  oL    (B.  F. 
4,090.)* 

(Soiveme  Oonrt  of  California.  Oct  27.  1904.) 
mrinciPAi.  cobpobatioks  —  ohasteb  aheho- 

MENT8 — APPBOVAX  BT  MATOB— BUB- 
MISSION.  TO  POPULAB  VOTE. 

1.  Const  art  11,  §  8,  providing  that  a  free- 
holders' charter  may  be  amended  "at  intervals 
of  not  less  than  two  years"  by  proposals  there- 
for sabmitted  to  the  qualified  electors  of  the 
city  at  a  seneral  or  special  electi<Hi,  and  ratified 
by  a  majority  of  such  electors  and  api^oved  by 
the  Legislature,  refers,  in  so  far  as  It  prohibits 
amendments  at  intervals  of  leas  than  two  years, 
solely  to  the  time  of  the  general  or  special  elec- 
tion at  wbich  a  proposed  amendment  is  sub- 
mitted for  ratification,  so  that  proposals  for 
amendments  may  be  sabmitted  at  elections  only 
at  intervals  of  two  years. 

2.  Const,  art  11,  i  S,  provides  for  tbe  amend- 
ment of  freeholders'  charters  by  proposals  sub- 
mitted to  the  qaalified  electors  by  the  "legisla- 
tive authority  of  the  city."  San  Francisco 
Charter  (St  1899,  p.  244,  art.  2,  c.  1,  fi  1)  pro- 
vides that  the  legislative  power  of  the  city  shall 
be  vested  in  a  legislative  body,  wbich  shall  be 
designated  as  the  board  of  supervisors.  Article 
4,  c  1,  S  1  (page  268).  of  the  same  chapter, 
declares  the  mayor  to  be  the  chief  executive 
officer  of  the  city;  bat  article  2,  c  1,  S  16 
pa§e  246),  requires  certain  bills  and  resolutions 
which  do  not,  however,  include  proposals  for 
amendments  to  tbe  charter)  to  be  presented  to 
tbe  mayor  for  his  approval.  Held,  that  the 
mayor  of  the  dts  is  not  a  part  of  its  legislative 
authority,  nor  does  chapter  1,  art.  2,  fi  .5.  of 
the  charter  (page  244),  making  him  the  pro- 
siding  officer  of  the  t>oard  of  supervisors,  render 
him  such,  and  proposals  for  charter  amend- 
ments need  not  be  concurred  in  by  him,  or  pro- 
sented  to  him  for  approval,  as  prerequisites  to 
their  submission  to  the  electors. 

In  Bank.  Application  for  a  writ  of  man- 
date by  Joseph  N.  Harrison  against  Robert 
W.  Roberts  and  others.  Denied. 

Lane,  Ledeman  &  Lane  and  Cameron  H. 
King,  tor  petitioner.  Percy  V.  Long  and  De- 
voto  &  Richardson,  for  respondent 

ANGBLLOTTI,  J.  An  appllcetlon  was 
made  to  this  court  for  a  writ  of  mandate  re- 
quiring defendants,  who  are  the  board  of 
olfaction  commissioners  and  tbe  registrar  of 
voters  of  the  city  and  county  of  San  Fran- 
cisco, to  prepare  and  cause  to  be  printed 
upon  the  ballots  to  be  iispd  at  the  general 
election  to  be  held  on  November  8,  1904,  a 


'Petition  for  modification  of  declstoa  denied  No- 
vember 19,  1001. 
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column,  with  voting  sQuares.  vhereby  the 
electors  may  Indicate  their  votes  upon  cer- 
tain proposals  to  amend  the  charter  of  said 
city  and  county,  which,  It  is  claimed,  should 
be  voted  on  at  such  election.  As  It  was  nec- 
essary to  Immediately  act  upon  the  applica- 
tion, the  matter  was  decided  by  this  court 
on  October  21,  1904,  without  the  filing  of  any 
written  opinion.  By  that  decision  the  appli- 
cation for  a  writ  of  mandate  was  denied. 
Tills  opinion  Is  now  filed  to  Indicate  the 
views  of  the  court  npon  the  questions  pre- 
sented  by  the  application. 

The  main  question  presented  by  the  appli- 
cation Is  as  to  the  proper  construction  of  the 
provisions  of  the  Constitution  relative  to  the 
time  when  proposed  amendments  of  a  mu- 
nicipal freeholders'  charter  may  be  ratified 
by  the  electors  of  the  municipality.  The  pro- 
vision of  the  constitutioa  under  which  a  Free- 
holder!' charter  may  be  amended  is  as  fol- 
lows: "The  charter,  so  ratified,  may  be 
amended  at  Intervals  of  not  less  than  two 
yeads  by  proposals  therefor,  submitted  by 
the  legrlslative  authority  of  the  city  to  the 
qualified  electors  thereof  at  a  general  or  spe- 
cial election,  held  at  least  forty  days  after 
the  publication  of  such  proposals  for  twenty 
days  in  a  dally  newspaper  of  general  circu- 
lation in  such  city,  and  ratified  by  a  majority 
of  the  electors  voting  thereon,  aud  approved 
by  the  Legislature  as  herein  provided  for  the 
approval  of  the  charter."  Article  11,  S  8.  It 
will  thus  be  seen  that  It  is  essential  to  any 
amendment  tliat  a  proposal  therefor  be  sub- 
mitted to  the  qualified  electors^  of  the  mu- 
nicipality at  a  general  or  special  election, 
and  that  sucb  proposal  be  ratified  by  a  ma- 
jority of  the  electors  voting  thereon.  This 
proposal  must  emanate  from  the  legislative 
authority  of  the  municipality,  and,  by  reason 
of  another  provision  of  the  Oinstltntlon, 
such  leglsIatlTe  authority  must  submit  to 
the  electors  any  proposed  amendments  peti- 
tioned for  by  15  per  cent,  "of  the  qualified 
voters  of  the  city."  Amendments  ratified  by 
the  electors,  like  the  original  charter,  may 
be  approved  or  rejected,  as  a  whole,  by  the 
Legislature  of  the  state,  which  body,  how- 
erer,  has  no  power  of  alteration  or  amend- 
ment thereof.  Bach  approval  may  be  made 
by  concurrent  resolution,  and  the  amendments 
take  effect  only  upon  such  approval  being  glv- 
m.  The  Constttntlon  explicitly  provides,  as 
appears  from  the  portion  hereinbefore  quot- 
ed, that  the  charter  may  be  amended  only  at 
intervals  of  not  less  than  two  years. 

It  appears  that  on  December  4^  1002,  a 
special  election  was  held  In  the  dty  and 
county  of  San  Fryicisco,  at  which  election 
there  were  submitted  to  the  electors  thereof, 
for  ratification,  certain  proposed  amendments 
to  the  charter.  These  amendments  had  been 
proposed  by  the  legislative  authority  by  reso- 
lutions adopted  at  different  dates  between 
July  12  and  Angnst  10, 1902.  At  this  election 
cortala  of  the  amendments  so  proposed  were 
ratifled  by  the  necessary  majori^  of  the 


electors,  and  said  amendments  were  on  Feb- 
ruary 5,  1903,  approved  by  the  I^egislature. 
by  concurrent  resolution.  St.  1903,  p.  583.  c. 
11.  It  thus  appears  that  two  years  will  uot 
have  expired  on  November  8,  1904,  since  cer- 
tain proposed  charter  amendments  subse- 
quently approved  by  the  Legislature  were 
ratified  by  the  electors  of  the  city  and  coun- 
ty of  San  Francisco.  If  the  constitutional 
provision  quoted  above,  in  so  far  as  It  de- 
clares that  the  charter  "may  be  amended" 
only  "at  intervals  of  not  less  than  two 
years,"  has  reference  solely  to  the  time  of 
the  general  or  special  election  at  which  a 
proposed  amendment  is  submitted  for  rati- 
fication, it  mast  be  admitted  that  any  rati- 
fication by  the  electors  of  the  amendments 
here  proposed,  had  within  two  years  of  De- 
cember 4, 1902,  would  be  in  violation  of  such 
constitutional  provision,  and  therefore  Inval- 
id. That  such  is  the  proper  construction  of 
that  provision,  we  entertain  no  doubt.  The 
correctness  thereof  is  more  clearly  perceived 
on  a  consideration  of  the  only  other  construc- 
tions possible.  If  the  provision  does  not 
have  reference  solely  to  the  date  of  election 
by  the  people,  It  must  mean  either  that  none 
of  the  steps  essential  to  the  talcing  effect  of 
an  amendment;  viz.,  proposal,  ratification  by 
the  people,  and  approval  by  the  Legislature, 
can  be  taken  within  two  years  after  the  ap- 
proval by  the  Legislature  of  a  prior  amend- 
ment, or  simply  that  no  charter  amendment 
must  be  approved  by  the  Legislature  within 
two  years  after  a  prior  approval  by  the  Leg- 
islature of  an  amendment  of  the  same  char- 
ter. 

It  will  be  observed  that  the  first  of  these 
constructions  could  not  assist  plaintiff  In  this 
proceeding,  It  being  sought  by  him  to  have 
the  proposals  for  certain  amendments  sub- 
mitted to  the  electors  within  less  than  two 
years  from  the  approval  by  the  Legislature 
of  prior  amendments;  but  we  deem  it  prop- 
er to  indicate  our  views  thereon,  as  the  qaes- 
tion  is  one  of  importance  to  all  municipal 
corporations  existing  under  freeholders*  cbar- 
ters.  The  effect  of  this  construction  woold 
be  that  while  the  Constltatlon,  In  terms,  de- 
clares, that  "the  charter  •  •  •  may  Im 
amended"  at  Intervals  of  two  years,  amend- 
ments could.  In  fact.  In  the  absence  of  a  spe- 
cial session  of  the  Legislature,  be  fully  ac- 
complished and  put  Into  effect  only  at  Inter- 
vals of  nearly  four  years.  Two  years  would 
be  required  to  elapse  after  the  approval  of 
the  amendment  by  the  Legislature  before  an- 
other proposal  could  be  made  by  the  legisla- 
tive authority  of  a  municipality,  which,  with 
the  time  required  for  notice  of  the  election, 
would  cariy  the  matter  beyond  reach  of  the 
Legislature  at  the  succeeding  regular  ses- 
sion, and  defer  proceedings  for  practically 
another  two  years.  It  seems  very  clear  that 
it  was  the  Intention  that  whatever  Is  here 
authorized  by  the  constltutloDal  provision, 
might  be  fully  accomplished  at  Intemls  of 
two  years. 
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Th«  second  coDBtructton  suggested,  viz., 
that  the  prOTlslon  Blmply  means  tbat  no 
charter  ameadment  may  be  approved  bj 
ttie  Legislature  within  two  years  after  a  pri- 
or approval  by  the  Legislature  of  an  amend- 
ment of  the  same  charter,  is  the  only  one 
tbat  could  avail  plaintiff  in  this  proceeding. 
This  construction  would  make  the  provision 
as  to  time  referable  solely  to  the  approval  by 
the  state  of  an  amendment  theretofore  rati- 
fied by  the  people  of  a  municipality,  and  ren- 
der It  a  prohibition  on  the  Legislature  of  the 
state,  rathw  than  a  prohibition  on  the  mu- 
nicipality. Although  the  electors  of  the  city 
had  ratified  the  amendment,  and  the  munic- 
ipality bad  completed  every  act  within  Its 
power  to  perform  In  a  matter  relating  solely 
to  its  municipal  affairs,  the  approval  of  the 
state  could  not  be  given  until  the  lapse  of 
precisely  two  years  from  a  prior  approval  by 
the  state  of  any  amendment  to  the  same 
charter.  The  effect  of  this  constroctloii 
would  be  that  proposed  amendments  might 
be  submitted  to  the  people  of  the  municipal- 
ity for  ratlflcatlon  as  often  as  the  legislative 
authority  of  the  dty,  or  15  per  cent,  of  the 
electors  thereof,  expressed,  in  proper  form, 
thefr  desire  for  such  submission.  Special 
elections  on  amendments,  with  all  the  at- 
tendant disturbances  and  cost,  could  be  as 
frequent  as  a  few  officers  or  a  small  minority 
of  the  electors  might  determine;  and  the 
prohibition  as  to  time,  undoubtedly  inserted 
for  some  good  purpose,  would  simply  defer 
the  ordinarily  formal  action  by  the  state 
Lpf^slatnre,  and  the  consequent  taking  ef- 
fect of  an  amendment  It  Is  Impossible  to 
conceive  of  any  good  object  to  be  attained  by 
thus  expressly  deferring  for  a  specified  time 
simply  the  action  of  the  Legislature  upon  an 
amendment  which  has  been  ratified  by  the 
people  of  a  mtmidpality.  Such  a  provision 
would  not  In  any  substantial  degree,  tend  to 
permanency  of  charter  provisions.  Under 
our  system  of  biennial  sessions  of  the  Legis- 
lature, the  approval  of  amendments  can,  in 
the  nature  of  things,  be  bad  only  at  intervals 
of  approximately  two  years.  In  the  absence 
of  the  very  exceptional  case  of  a  special  ses- 
sion, and  therefore  no  provision  as  to  the 
time  of  approval  was  necessary  to  Insure 
practically  all  that  could  have  been  contem- 
plated In  the  way  of  permanency  by  the  pro- 
vision under  consideration.  A  mere  delay 
for  a  few  days  by  the  Legislature  in  the 
matter  of  the  approval  of  amendments  rati- 
fied by  the  electors,  could  not  have  been  the 
object  sought  to  be  attained.  The  real  es- 
sential to  an  amendment  is,  after  all,  the 
ratification  by  the  people  at  an  election.  The 
submission  of  the  proposal  to  amend  is, 
of  course,  essential  as  a  preliminary,  for  in 
DO  other  way  could  an  opportunity  for  the 
electors  to  formally  express  their  desires  be 
had;  but,  ns  already  noted,  a  smalt  minority 
of  the  electors  may  compel  such  submission. 
The  approval  by  the  Legislature  subsequent 
to  the  ratlflcatlon  has  also  been  made  essen- 


tial to  the  taking  effect  of  the  amendment, 
but,  under  our  well-settled  policy  of  mu- 
nicipal self-government  in  municipal  af- 
fairs, this  approval  is  practically  only  a  form- 
al matter,  where  the  subject-matter  of  the 
amendment  Is  within  the  proper  scope  of  the 
municipal  chartw.  No  instance  of  the  rejec- 
1  tlon  by  the  Legislature  of  a  proposed  munlc- 
j  ipul  charter  or  any  amendment  thereto  has 
yet  been  recorded,  so  far  as  we  have  been 
I  able  to  ^nd.  When  amendments  to  a  charter 
:  have  once  been  ratified  by  the  necessary  num- 
ber of  electors,  it  is  practically,  settled  that 
they  will,  in  due  course,  be  approved  and  take 
effect.  Tt>e  Legislature,  It  is  true,  has  the 
power  to  reject  them;  but  it  could  never 
have  been  contemplated  that  this  power 
would  be  exercised,  except  so  far  as  might  he 
necessary  in  the  protection  of  the  Interests 
of  the  state  and  the  citizens  of  the  state,  as 
contradistinguished  from  the  Interests  of  the 
municipalities.  Practically^  it  is  the  ratUt 
cation  of  the  proposal  for  amendment  by  the 
electors  of  the  municipality  tbat  determines 
the  change  in  charter  provisions,  and  any 
provision  of  law  designed  to  obtain  more  or 
less  permanency  in  the  terms  of  the  charter, 
to  be  effectual,  would  naturally  be  addressed 
to  the  time  of  such  ratification.  1.  e.,  to  the 
general  or  special  election  at  which  the 
amendment  is  voted  upon.  That  this  was 
one  of  the  objects  of  the  provision  under  dis- 
cussion is  very  clear.  This  court  has  already 
said  thereof  in  Blanchard  v.  Hartwell,  131 
Cal.  263,  265,  63  Pac.  849,  350,  "Here  is  a 
clear  and  positive  constltatlonal  policy,  cal- 
culated to  insure  some  degree  of  permanraicy 
and  to  prevent  frequent  changes." 

Another  apparent  object  of  the  limitation 
as  to  time  was  to  protect  the  municipality 
against  the  expense  and  disturbance  of  fre- 
quent elections.  Economy  and  a  certain  de- 
gree of  permanency  in  charter  provisions  are 
the  only  objects  of  such  a  Ilmitajtlon  that 
can  reasonably  be  suggested,  and  these  ob- 
jects can  be  substantially  subserved  by  no 
other  reasonable  construction  of  the  consti- 
tutional provision  before  us  than  the  one  to 
the  effect  that  the  limitation  as  to  time  has 
reference  solely  to  the  general  or  special  elec- 
tion at  which  proposed  amendments  are 
submitted  for  ratlflcatlon  by  the  electors  of 
the  municipality.  Our  conclusion  upon  this 
question  Is  that  the  only  effect  of  the  limita- 
tion as  to  time  is  to  prohibit  a  submission 
for  ratlflcatlon  by  the  electors  of  any  propos- 
ed amendment  within  two  years  from  the 
submission  for  ratificatloD  of  any  prior 
amendment;  in  other  words,  that  proposals 
for  amendments  may  be  submitted  at  elec- 
tions only  at  intervals  of  two  years. 

It  Is  suggested  that  the  practical  effect  of 
this  decision  will  be,  in  this  instance,  to  put 
the  city  and  county  of  San  Francisco  to  the 
expense  of  a  special  election  on  the  proposed 
amendments.  If  such  amendments  are  to  be 
acted  upon  at  the  next  session  of  the  Legisla- 
ture. This  Is,  of  course,  true,  bat  we  are  nn- 
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ablft  to  Bee  how  It  affects  the  question  as  to 
the  proper  constructlou  of  the  constltatlonal 
provision.  The  practical  effect  of  onr  con- 
stroctlOD  of  tbe  constltatlonal  prorislon  will 
also  be  fliat  a  mtmlclpaHl7  can  be  pot  to 
Bucli  expense  only  once  In  erery  two  years, 
while  the  constractlon  contended  for  woald 
glTo  the  mnnldpallty  as  many  special  elec- 
tions on  snch  qnestlons  as  the  legislative  au- 
thority of  the  city,  or  16  per  cent  of  the  elec- 
tors thereof,  desired. 

It  was  contended  by  respondents  that  said 
proposals  were  not  l^ially  adopted  by  the 
board  of  mperrisors.  In  that  the  resolutions 
therefor  were  not  signed  by  the  mayor  of 
the  dty,  or  presented  to  him  for  his  signature 
or  approval.  Tbe  Constitution  declares  that 
tbe  proposals  are  to  be  submitted  by  the 
"legislative  authority  of  the  city."  The  char- 
ter of  San  Francisco  declares  (section  1,  c. 
1.  art  2,  St  1899,  p.  244):  *«rhe  legislative 
power  of  the  dty  and  comity  of  San  Frands- 
co  shall  be  vested  In  a  legislative  body,  which 
shall  be  designated  the  board  of  mpet' 
visors."  And  section  I'of  chapter  1,  art  4 
(page  268),  declares  that  the  mayor  is  the 
chief  executive  officer  of  the  dty  and  county. 
The  **legl8tative  anthorlty"  of  the  dty  and 
county  is  therefore  vested  in  the  board  of 
BUpervtaorB.  The  requirement  in  section  16, 
c.  1,  art  2  (page  246),  that  certain  bills  and 
resolutions  which  shall  have  been  passed  by 
tbe  board  of  supervlsora  shall  be  presented 
to  the  mayor  for  his  approval,  gives  him  a 
qualified  veto  upon  the  action  of  the  board, 
but  does  not  make  him  a  constituent  part  of 
tbe  legislative  authority  of  the  dty  and  coun- 
ty. The  provision  in  this  section  is,  more- 
over, limited  to  the  bills  and  resolutions 
"hereinbefore  provided,"  and  does  not  in- 
clude proposals  for  amendments  to  the  char- 
ter. The  provision  In  section  6  of  chapter 
1,  art.  2,  that  he  shall  be  presiding  officer  of 
the  board'  of  supervisors,  confers  upon  him 
no  more  legislative  authority  than  Is  given  to 
the  Ueutenant  Governor  by  being  president 
of  the  Senate.  Under  tbe  provision  of  sec- 
tion 84  of  the  street  improvement  act  (St 
1883,  p.  46,  c.  24)  that  the  term  "dty  coun- 
dT'  Includes  a  body  or  board  which  miAer 
the  law  is  the  legislative  department  of  the 
government  of  any  dty,  it  was  held  In  Mc- 
Donald V.  Dodge.  97  Ol.  112,  81  Pac.  900, 
that  tbe  board  of  supOTvlaors  of  San  Francis- 
co Is  the  body  which  forms  the  legislative 
department  of  the  government  of  the  dty; 
the  court  saying:  "It  is  true  that  the  may- 
or, by  virtue  of  his  right  of  veto  in  certain 
cases,  has  some  of  the  lawmaking  power  of 
the  munldpality;  but  tbe  charter  of  tbe  dty 
does  not  make  him  a  part  of  the  legislative 
department.  In  the  sense  that  no  Independent 
power  Is  or  can  be  given  to  the  latter."  In 
Jacobs  V.  Board  of  Supervisors,  100  Cal.  121, 
34  Pac.  630,  It  wfis  held  that  the  constitution- 
al provision  for  the  fixing  of  water  rates  by 
the  board  of  superrlsors,  or  other  governing 
body  of  the  vltj  and  county,  did  not  require 


the  ordinance  fixing  such  rates  to  be  present- 
ed to  the  mayor  of  San  Franclsc-o  for  his  ap- 
proval. See,  also.  Brooks  t.  Fischer,  79  CaL 
173,  42  Pac.  570;  Truman  t.  Supervisors,  110 
Cal.  128,  42  Pac.  421. 

It  must  be  held,  therefore^  tliat  it  was  not 
necessary  that  the  proposals  for  amendment 
should  be  concurred  In  by  the  mayor,  or  pre- 
sented to  him  for  approval. 

The  application  for  the  writ  of  mandate 
having  been  already  denied,  no  farther  ordo- 
is  necessary. 

We  concur:  McFABUlND.  J.;  VAN 
DYKE,  J.;  HBN8HAW.  J. 

SHAW,  3.f  who  is  now  temporarily  abs«it 
ooncnrred  In  tho  order  heretofore  Dud& 


OAT  T.  TORRANCE,  JnOge.  (8.  r.'  8^.) 
(8u^«me  Court  of  California.  Oct  iS,  1904.) 

MOTION  TOB  NEW  TBIAIr~IBBBQTTI.UITT  IR  TU- 
AI.  COUBT— STElKINa  OUT  AITTDAVITS— 
BIU:.  or  EXCIPXIONS— UHDAUDS. 

1.  A  motion  for  a  new  trial  under  Code  Civ. 
Proe.  f  657,  cnbd.  1,  for  Irreguloritiefl  "bi  tbe 

Sroceedinge  of  the  court"  must  be  made  on  affi- 
at-its. 

2.  Under  Code  (9v.  Proa  |  089,  subd.  8.  an 
appeal  lies  from  a  spedal  order  striking  from 
the  files  affidavits  on  a  motion  for  a  new  triaL 

3.  On  appeal  from  an  order  striking  from  tt>e 
files  affidavits  on  motion  for  a  new  trial  appel- 
lant ii  entitled  to  a  bill  of  exertions. 

4.  Personal  miacondact  of  the  Judge  having  a 
case  under  advisement  may  be  an  '^regularity 
in  tbe  proceedings  of  the  conrt^  for  which  a 
new  trial  may  be  granted  under  Ooda  dv.  Proa 
I  6S7.  enbd.  1. 

5.  On  a  pettti(«i  for  a  mandata  raqiUrins  a 
trial  Judge  to  settle  and  certifr  Us  bUl  of  ex- 
ceptions on  appeal  from  an  order  striking  from 
the  files  affidavits  on  motion  tor  a  new  trial 
because  of  irregularities  of  tlie  trial  jadn  the 
court  will  not  determine  any  conflict  m  tbe 
evidence  as  to  such  Irregularities. 

6w  An  affidavit  on  a  motion  for  a  new  trial 
for  irregutarltiee  in  the  croceedlnis  of  the  court 
cannot  be  considered  when  made  merely  on  in- 
formation and  tielief. 

7.  A  writ  of  mandate  does  not  lie  to  require 
a  trial  Judge  to  include  In  a  bill  of  exceptions 
to  review  an  order  on  a  motion  for  a  new  trial 
an  affidavit  made  on  Information  and  belief. 

In  Bank.  Petition  by  Lndle  D.  Oay  for 
mandate  to  tbe  superior  court  of  San  Diego 
county.  Denied. 

See  76  Pat  717.  978. 

Victor  B.  Shaw  and  Valentino  ft  Newlty, 
for  petitioner.  Oscar  A.  Tr^ipet  and  h.  L. 
Boone  (W.  a  Van  Fleet;  of  connael).  f«r  re- 
spondent 

ANOELLOTTI,  J.  The  petitioner,  Lndle 
D.  Gay,  Is  the  plaintiff  In  an  action  for  di- 
vorce pending  in  the  superior  court  of  the 
county  of  San  Diego.  The  defendant  there- 
in. John  H.  Gay,  having  filed  an  answer  and 
cross-complaint,  the  action  was  tried,  and  an 
Interlocutory  Judgment  was  rendered  declar- 
ing that  the  defendant  John  H.  Gay,  was 
entitled  to  a  divorce  on  his  croas-comphdnt 
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SnlMeqnently  petitioner  served  and  died  her 
notice  of  IntwUon  to  move  for  a  new  trial 
npon  various  grounds.  Including  'irregulari- 
ties In  the  proceedings  of  the  court  which 
prevented  plalntUf  from  having  a  fair  trial," 
The  notice  stated  that  the  motion  would  he 
made  up<m  affidavits  and  upon  a  bill  of  ex- 
ceptions. Subsequently  petitioner  served  her 
proposed  bill  of  exceptions  and  affidavits, 
and  filed  the  affidavits  with  the  clei^  of  the . 
court  Among  the  affidavits  so  served  and 
filed  were  two  devoted  to  the  attonpt  to 
show  Irr^rularities  In  the  proceedings  of  the 
court,  vis.,  those  of  Wlllia  Hosmon  and 
Nathan  Newby.  The  defendant  In  tbe  action 
In  due  time  served  and  filed  counter  affida- 
vits upon  the  question  as  to  irregolarlties  of 
the  court,  and  subsequenUy  petitioner  served 
and  left  with  the  clerk  for  filing  certain  re- 
ply affidavits.  Subseqnentiy  the  trial  court, 
upon  the  motion  of  defendant  In  said  action, 
upon  the  grounds,  among  others,  that  one  of 
the  affidavits  was  made  solely  on  Informa- 
tion and  belief,  and  that  the  matters  con- 
tained in  all  said  affidavits  were  useless.  Im- 
material, impertinent,  and  scandalous,  con- 
slBting  of  offensive  personalities  and  scandal- 
ous charges  against  the  Judge  who  tried  the 
cause,  made  an  order  strlkli^  from  the  flies 
the  affidavits  of  Nathan  Newby  and  Wlllia 
Hosmon  and  the  reply  affidavits  of  SalUe 
Jones  and  Wlllia  Hosmon.  On  motion  of 
defendant  a  fprtber  order  was  made  strilc- 
lug  from  the  files  the  counter  affidavits  upon 
the  ground  that  It  would  be  Improper  to  per- 
mit the  same  to  remain  on  file  after  the  affi- 
davit to  which  tiiey  relate  had  been  stricken 
ont 

The  petitioner  proposed  a  bill  of  excep- 
tions to  be  used  on  appeals  from  the  orders 
fltrlfcing  ont  the  affidavits,  and  amendments 
were  proposed  thereto,  and  thereafter  an  en- 
srossed  bill  was  presented  to  resiMDdent  for 
anth^tication,  whereupon  respondent  re- 
fused to  allow  or  to  certify  said  bill  of  ex- 
ceptions. SubsequenUy  petitioner  perfected 
ber  appeal  to  this  court  from  the  orders  strik- 
ing out  the  affldavlta. 

The  foregoing  facts  appear  from  the  peti- 
tion, which,  for  the  purposes  of  the  demurrer 
thereto,  must  be  taken  as  true.  Petitioner 
MkB  for  ft  writ  of  mandate  commanding  re- 
spondent to  forthwitti  settie  and  certUy  the 
bill  of  exceptioiu  containing  the  affidavits 
stricken  out,  to  be  used  upon  the  appeals 
ftom  the  orders  striking  out  said  affidavits, 
and  for  a  writ  of  prohibition  restraining  re- 
spondent from  hearing  her  motion  for  a  new 
trial  pending  the  hearing  In  this  court  irf 
such  appeals.  An  alternative  writ  was  Is* 
sned  requiring  respondent  to  settie  and  cer- 
tify said  bill  of  exceptions  containing  said 
allldavlts,  or  show  cause  why  he  had  not  so 
done. 

Tb6  sufficiency  of  the  petition  to  justify 
the  relief  sou^t  Is  challenged  by  a  motion 
to  strike  out  the  petition  and  by  a  demurrer. 
The  alleged  irregularities  in  the  proceedings 


of  the  court  to  which  the  affidavits  in  ques- 
tion referred  were  alleged  acts  and  conduct 
of  the  judge  between  the  time  of  the  sub- 
mission of  the  case  for  decision  on  October 
7,  1003,  and  the  time  of  the  rendition  of  the 
decision,  October  29,  1803,  constituting,  it  Is 
claimed,  misconduct  of  such  a  nature  and  to 
such  an  extent  as  to  render  the  granting  of 
a  new  trial  necessary  or  proper,  under  eub- 
dlvlslou  1  of  section  fSSl,  Code  OIv.  Proc. 
That  section  provldee  tliat  a  new  trial  may 
be  granted  "for  any  of  the  following  causes, 
materially  affecting  the  substantial  rights  of 
such  party:  (1)  Irregularity  in  the  proceed- 
ings ct  the  court,  Jury,  or  adverse  party. 
•  •  So  far  as  a  motion  for  a  new  trial 
is  based  upon  such  a  ground,  it  must  be 
made  upon  affidavits  (section  658,  Code,  Olv. 
Proc,),  and  tbe  moving  party  Is,  of  course, 
entitied  to  have  such  competent  affidavits  as 
are  material  to  the  motion,  and  are  season- 
ably served  and  filed,  considered  upon  tbe 
hearing  of  the  motion  for  a*  new  trial,  A 
trial  court  would  not  be  Justified  in  striking 
any  such  affidavits  from  the  files  of  the  court, 
and  an  order  purporting  to  so  do,  being  a 
special  order  made  after  final  Judgment, 
would  be  appealable  under  subdivision  S,  S 
»3»,  Code  Civ.  Proc  Gay  v.  Torrance  (Cal.) 
76  Pac.  978.  Upon  an  appeal  from  such  an 
order  the  aggrieved  party  is  entitied  to  ft  bill 
of  exceptions  presenting  the  proceedings  and 
rulings  of  the  lower  court  in  such  shape  tiiat 
tbe  action  of  such  court  may  be  reviewed  by 
the  appellate  tribunaL  Ordinarily,  upon  such 
an  appeal,  the  affidavits  stricken  out  would 
necessarily  constitute  the  most  material  part 
pt  such  a  bill  of  oceptions.  So  far  as  the 
strict  letter  of  the  law  Is  concerned,  there 
can  be  no  doubt  that  tbe  petitioner  is  taotO- 
tied,  npon  her  appeal  from  the  orders  strik- 
ing out  certain  affidavits,  to  a  bill  of  excep- 
tions containing  such  affidavits. 

It  is  true,  as  contended  by  learned  counsel 
for  reQKmdent,  that  the  granting  of  the  writ 
of  mandamus  to  not  a  matter  of  right,  but  is 
ft  matter  largely  within  the  discretion  of  tbe 
court  By  this,  however.  It  Is  not  meant  that 
the  court  may  arbitrarily  grant  or  refuse  the 
writ  The  discretion  Is  to  b«  exwdsed  in 
accordance  with  the  established  rules  of  law. 
In  order  to  prevent  ft  failure  of  Justice  As 
ft  court  wUl  not  do  a  vain  m  froitieas  thing, 
or,  as  was  said  by  Chancellor  Kent  In  Trus- 
tees, etc..  T.  Nlooll,  8  Johns.  508,  "a  court 
will  not  undertake  to  exercise  power  but 
when  they  exercise  it  to  some  purpose"  (see 
Boyne  v.  Ryan,  100  Cal.  266,  267,  U  Pac.  707), 
it  Is  laid  down  as  a  rule  of  law  that  the  writ 
tt  mandate  will  not  issue  where  it  would 
be  of  no  benefit  to  the  applicant  (Merrill  on 
liandamus,  I  75;  High  on  Extraordinary  Le- 
gal Remedies,  U  9,  10);  that  a  mere  abstract 
right,  unattended  by  any  substential  benefit 
to  the  relator,  will  not  be  enforced  by  man- 
damus (19  Am.  A  Bug.  Sncy.  of  Law  [2d 
Ed.]  p.  758);  and  that,  where  tbe  relator  has 
no  right  to  the  reUef  which  it  is  his  ultimate 
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ohject  to  obtain,  the  writ  should  not  be  Is- 
sued (Id.  p.  764).  This  rule  has  been  applied 
by  this  court  on  several  occasions.  See 
pie  T.  Kabl,  18  Cal.  432;  People  r.  Dlcfeson. 
46  Cal.  SB;  Clarke  t.  Crane,  67  Cal.  629.  But 
where  one  has  a  substantial  right  to  protect 
or  enforce,  and  this  may  be  accompllsbed  by 
such  a  writ,  and  there  is  no  other  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law,  he  Is  entitled,  as  a  matter  of 
right,  to  the  writ;  or,  in  other  words.  It  would 
be  an  abuse  of  discretion  to  refuse  It 

A  party  aggrieved  Is  entitled  to  move  for 
a  new  trial  upon  the  ground  of  Irregularity 
In  the  proceedings  of  the  court  materially 
affecting  his  substantial  rights;  he  is  enti- 
tled to  present,  and  file  affidavits  In  support 
of  such  ground;  he  Is  entitled  to  have  such 
affidavits,  so  far  as  they  may  be  competent 
and  material,  considered  upon  the  hearing 
of  the  motion,  by  the  trial  court;  and  he  Is 
entitled  to  the  Judgment  of  such  trial  court 
as  to  the  trutli  of  the  material  allegatloas 
contained  In  the  affidavits,  and  the  effect 
thereof  upon  his  rights.  His  right  to  have  his 
affidavits,  so  far  as  they  are  competent  and 
material,  considered  by  the  trial  court,  and 
his  right  to  have  the  Judgment  of  the  trial 
court  upon  all  material  questions  of  fact  con- 
cerning which  there  Is  any  conflict  In  the 
affidavits,  cannot  be  said  to  be  mere  abstract 
rights,  unattended  by  any  substantial  benefit 
They  are  rights  guarantied  by  the  law  to 
every  party  prosecuting  a  motion  for  a  new 
trial,  and  no  court  can  say  in  advance  of  the 
action  of  the  trial  court  on  such  motion  that 
the  ultimate  decision  thereon  will  not  be  In 
favor  of  the  moving  party.  So  far,  therefore, 
as  the  affidavits  presented  by  petitioner  on 
the  motion  for  a  new  trial  were  competent 
and  material  upon  the  question  as  to  whether 
a  new  trial  should  be  granted  for  Irregular^ 
Itles  in  the  proceedings  of  the  court  it  could 
not  properly  be  said.  In  response  to  an  appU* 
cation  for  a  writ  of  mandate  having  for  its 
ultimate  object  the  consideration  by  the  trial 
com*t  of  such  affidavits  upon  the  motion  for 
a  new  trial,  that  the  writ  could  be  refused 
upon  the  ground  that  the  granting  of  such  a 
writ  is  a  matter  largely  within  the  discre- 
tion of  the  court  to  which  the  application  is 
made. 

We  are  not  prepared  to  assent  to  the  con- 
tention of  learned  counsel  for  respondent  to 
the  effect  that  personal  misconduct  on  the 
part  of  the  Judge  of  a  court  having  under 
advisement  a  case  tried  In  his  court  cannot 
be  an  "lrr^:nlarity  In  the  proceedings  of  the 
court"  for  which  a  new  trial  may  be  granted 
under  subdivision  1  of  section  657,  Code  Civ. 
Proc.  It  must  be  acknowledged  that  the  mis- 
conduct of  a  Judge  under  such  circumstances 
may  be  of  such  a  nature  as  to  make  it  ap> 
parent  tbat  tbe  substantial  rights  of  a  party 
bave  been  materially  affected  thereby,  as,  for 
Instance,  where  It  Is  made  to  appear  that  he 
has  received  a  bribe  from  one  of  tbe  parties 
to  the  cause,  or  has  so  conducted  himself 


with  reference  to  a  party  to  the  cause  as  to 
show  that  he  cannot  well  act  toward  sucb 
party  without  favoritism,  or  has  so  Impaired 
his  mental  powers  by  the  use  of  intoxicants 
that,  while  engaged  in  the  actual  disposition 
of  the  cause,  be  was  Incapable  of  properly 
exercising  hia  Judgment  thareon.  As  has 
been  said,  it  would  shock  the  Judicial  instinct 
and  be  a  reproach  to  our  system.  If  a  deci- 
sion rendered  under  such  circumstances  could 
not  for  tbat  reason,  be  set  aside,  and  yet  If 
the  contention  of  respondent  In  this  behalf  be 
well  founded,  there  would  be  no  substantial 
remedy  for  tbe  aggrieved  party.  There  is  oo 
other  ground  for  a  new  trial  whlt^  could,  by 
the  utmost  liberality  of  construction,  be  held 
to  cover  such  a  case.  But  we  are  of  the 
opinion  that  It  would  be  an  exceedingly  nar> 
row  and  technical  construction  that  would 
exclude  sucb  a  case  from  the  operation  of 
subdivision  1  of  section  6CPr,  Code  Civ.  Proc 
It  was  said  by  Mr.  Hayne  In  his  work  on 
New  Trial  and  Appeal  that  It  is  Imiiosslble 
to  answer  with  precision  the  question,  "What 
la  an  Irregularity  of  the  court?"  exc^t  that 
by  that  term  Is  meant  some  conduct  of  the 
court  other  than  orders  and  rulings;  and 
that  no  accurate  classification  of  things 
which  are  Irregular  Is  possible.  Mr.  Spelling, 
in  his  recent  wwk  on  New  Trial  and  Appeal, 
r^ards  any  ov^  act  of  the  trial  court  vio- 
lative of  the  right  of  a  party  to  a  fair  and 
Impartial  trial,  amounting  to  misconduct  as 
an  Irregularity,  and  says,  "Courts  of  review 
treat  misconduct  of  trial  courts  as  irr^u- 
larity."  Section  82.  In  Woods  v.  J»Men. 
130  Cal.  200,  20S,  62  Pac.  473,  It  was  said  by 
this  court  tbat  this  ground  for  a  new  trial 
is  intended  to  refer  to  matters  wfal<^  ap- 
pellant cannot  fully  present  by  exceptions 
taken  during  the  progress  of  the  trial,  and 
which  must  therefore,  appear  by  affidavits. 
The  language  of  the  statute  is  sufficienUy 
broad  to  Include  any  departure  by  the  court 
from  tbe  due  and  orderly  metbod  of  disposi- 
tion of  an  action  by  which  the  substantial 
rights  of  a  party  have  been  materially  af- 
fected, where  such  departure  Is  not  eviden- 
ced by  a  ruling  or  order  that  may  be  made 
tbe  subject  of  an  exception.  It  may,  of 
course,  be  freely  conceded  that  the  "personal 
habits,  conduct  deportment  or  statements  of 
the  Judge"  having  no  relation  to  or  effect  on 
the  disposition  of  the  cause  are  not  the  prop- 
er subject  of  complaint  upon  a  motion  for  a 
new  trial.  The  question  always  is  as  to 
whether  the  acts  were  of  such  a  nature  and 
done  under  such  circumstances  as  to  afford 
reasonable  grounds  for  the  conclusion  that 
by  reason  thereof  the  defeated  party  has  not 
bad  a  fair  and  Impartial  trial.  Where  they 
are  of  this  kind,  we  are  satisfied  that  they 
afford  the  basis  for  a  motion  for  new  trial 
under  subdivision  1  of  section  657,  Code  Civ. 
Proc.  The  opinion  of  tbe  Supreme  Court  of 
Montana  in  the  case  of  FInlen  v.  Helnze,  28 
Mont  548,  571,  73  Pac  123,  Is  Instructive  up- 
on this  subject,  and  Is  In  full  accord  with 
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our  views.  Most  of  the  cases  dted  by  coun- 
Bei  for  reepoDdent  upon  tbe  deflnltloti  of  an 
irregularity  are  cases  In.  wblcb  tbe  term  "Ir- 
regularity" was  used  In  contradistinction  to 
Jurisdictional  defects. 

It  would  serve  no  useful  purpose  to  here 
enter  Into  an  analysis  of  the  affidavit  made 
by  WUIla  Hosmon,  presented  on  behalf  of 
petitioner.  It  Is  sufficient  to  say  that  after 
a  careful  consideration  thereof  we  are  not 
prepared  to  say  that  If  the  trial  court,  after 
a  full  consideration  tti^eof  and  of  the  coun- 
ter affidavits  presented  In  reply  thereto,  and 
tbe  subsequent  reply  affidavits  presented  on 
behalf  of  petitioner,  should  gr^nt  a  new 
trial  on  the  ground  of  Irregularities  in  the 
proceedings  of  the  court,  we  should  feel  war- 
ranted In  disturbing  the  order.  (In  saying 
this  we  do  not  wish  to  be  understood  as  In- 
timating that  the  trial  court  should  grant  a 
new  trial  on  this  ground  upon  the  showing 
made.)  We  cannot,  however,  upon  tills  ap- 
plication, detmnlne  any  conflict  In  the  evi- 
dence upon  tbe  question  of  irreguIaritleB  In 
tbe  proceedings  of  tbe  court  That  la  a  mat- 
ter upon  which  petitioner  la  entitled  to  a  dfr- 
termination  by  the  trial  court 

As  to  the  affidavit  of  Mr.  Newby,  one  of 
petitioner's  attorneys,  presented  in  support 
of  the  motion,  a  different  question  Is  present- 
ed. So  far  as  it  can  possibly  be  claimed  to 
be  material,  it  was  entirely  made  on  "Infor- 
mation and  belief,"  nothing  material  to  the 
question  of  irregularities  being  therein  stat- 
ed as  a  fact  within  the  knowledge  of  the 
d^wnent  Unlras  this  affidavit  constituted 
competent  evidence  upon  the  question  of  Ir- 
regularities, it  was  purely  scandalous  matter 
assailing  the  Judge  of  the  court,  and  serving 
no  osefnl  purpose;  and  It  was  not  only  the 
ri^t  but  the  duty,  of  the  court  to  strike  tbe 
same  from  its  records.  If,  therefore,  it  is 
clear  to  us  upon  this  proceeding  that  tbe  af- 
fldarlt  cannot  be  considered  upon  tbe  motion 
for  A  new  trial,  and  consequently  that  peti- 
tioner cannot  ultimately  have  any  substan- 
tial benefit  therefrom,  we  undoubtedly  would 
be  Justified  In  refusing  to  compel  the  respond- 
ent to  make  such  purely  scandalous  and  Im- 
noaterlal  matter  a  permanent  record  of  bis 
court  by  Incorporating  tbe  same  in  a  bill  of 
exc^tJonsL  Such  a  situation  would  not  only 
present  a  case  for  the  application  of  the  rule 
already  alluded  to  as  to  the  discretion  of  the 
court  In  the  matter  of  an  application  for  a 
writ  of  mandate,  but  would  Imperatively  re- 
quire the  application  of  such  rule,  for  It  cer- 
tainly is  not  consistent  with  the  efficient  ad- 
ministration of  the  law  by  the  courts  that 
scandalous  charges  against  a  Judge  of  a  court 
not  materially  affecting  an  issue  before  such 
court  should  be  allowed  to  be  made  a  per- 
manent record  thereof.  Such  a  practice 
should  be  tolerated,  as  was  said  in  effect  In 
People  V.  Albany  &  S.  R.  R.  Co.,  89  How. 
Prac.  GO,  only  where  absolutely  necessary  for 
the  proper  protection  of  a  party  to  a  cause. 

If  It  sfaonld  be  assumed  that  tbe  matters 


set  forth  on  InformatloD  and  belief  In  the 
affidavit  of  Mr.  Newby  constituted  irregu- 
larities In  the  proceedings  of  the  court  which 
would  warrant  the  granting  of  a  new  trial 
by  the  trial  court  (which  we  do  not  concede), 
we  are  satisfied  that  such  affidavit  cannot 
be  considered  competent  evidence  as  to  these 
matters.  Ordinarily,  an  affidavit  made  sole- 
ly on  Informatiou  and  belief  is  unavailing 
for  any  pdrpose.  The  statutes  allow  such 
affidavits  for  certain  prescribed  purposes  (as. 
for  instance,  in  the  verification  of  plead- 
ings), but  there  is  no  statutory  provision  au- 
thorizing such  an  affidavit  In  a  case  like  the 
one  at  bar.  The  subject-matter  of  certain 
applications  (as,  for  Instance,  an  application 
for  a  continuance  upon  tbe  ground  of  the 
absence  of  witnesses)  Is  of  such  a  nature  that 
from  th*e  necessities  of  the  case  the  showing 
as  to  what  tbe  absent  witness  will  testify  to 
must  ordinarily  be  made  by  the  moving  par- 
ty upon  information  and  belief,  and  the  stat* 
ute  upon  the  subject  so  recognizes.  Section 
6%,  Code  Civ.  Proc.  But  where  one  Is  tes- 
tifying as  to  something  that  has  transpired 
he  can  ordinarily  testify  only  as  to.  those 
facts  which  ke  knows  of  his  own  knowledge 
(section  1846,  Code  Glv.  Proc.),  and  It  is  im- 
material in  this  connection  whether  bis  tes- 
timony is  taken  by  affidavit  deposition,  or 
oral  examination.  Where  a  statute  provides 
that  the  evidence  upon  a  certain  question 
must  be  presented  by  affidavit  It  simply 
means  that  the  competent  and  material  tes- 
timony must  be  presented  by  the  affidavits 
of  the  witnesses.  If  the  statute  authorized 
the  taking  of  the  testimony  on  a  motion  tor 
new  trial  by  oral  examination,  we  appre- 
hend that  it  would-  not  be  contended  that 
Mr.  Newby  could  have  given  purely  hearsay 
testimony.  Information  and  belief  affidavits 
in  cases  where  misconduct  of  the  Jury  has 
been  urged  as  ground  for  a  new  trial  have 
been  held  by  this  court  to  be  insufficient  In 
People  r.  FIndley.  132  Cal.  801,  303.  64  Pac. 
472,  it  was  said:  "It  Is  equally  clear  that 
defendant's  affidavit  as  to  the  misconduct  of 
the  Jury,  based  as  It  Is  solely  on  Information 
and  belief,  is  entitled  to  no  weight  There 
was  no  competent  or  proper  evidence  of  mis- 
conduct of  the  Jury  laid  before  the  court." 
See.  also.  People  v.  Tarm  Pol,  86  Cal.  225, 
231,  24  Pac.  998;  People  v.  Williams,  24  Oal. 
31,  40.  We  caunot  see  that  tbe  reasons  stat- 
ed in  tbe  affidavit  for  the  making  of  the  same 
on  information  and  belief,  viz.,  that  the  per- 
sons who  knew  the  facts  had  refused  to 
make  affidavit  can  alter  the  situation.  It 
still  remains  that  there  Is  "no  competent  or 
proper  evidence"  contained  therein,  and.  If 
petitioner  Is  unable  to  procure  competent  evi- 
dence as  to  the  alleged  Irregularities,  she 
cannot  establish  the  same.  It  follows  that 
this  court  will  not  require  the  respondent  to 
make  such  affidavit  a  permanent  leecwd  ot 
his  court 

So  far  as  the  counter  affidavits  are  an>ll- 
cable  to  tbe  issues  raised  by  the  affidavit 
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of  WlVia  Hoamon,  fbey  am  m^nbtedly 
oompetent  and  material  evldaice  to  vUcb 
both  partSM  are  entitled  on  the  motion  for 
n«w  trial,  and  we  are  aatlsfled  tiiat  a  partx 
moTlng  tot  a  new  trial  npon  affidaTlts  la 
«tltled  to  preaont  r^l7  affldavlts  as  to  new 
matters  let  np  in  the  counter  affidavlta.  The 
petitioner  not  being  entitled  to  a  bill  ol  ei- 
ceptioiiB  containing  the  affidavit  of  Mr.  New- 
by,  she  mnat  neceaaarily  fall  npon  this  appli- 
cation. 

The  demand  made  npon  respondent  by  po- 
tltloner  was  that  be  ahonld  allow  and  certi- 
fy a  ctttaln  pxoposed  blU  of  exceptions  ocm- 
talnlng  all  of  the  affldavlts  stricken  out,  the 
application  to  this  comt  Is  for  a  writ  requir- 
ing reaimndent  to  forthwith  settle  and  certify 
"the  bill  of  ezceptlfms  containing  siUd  affi- 
daTlts,** and  the  altematlTe  writ  Required 
him  to  ■'settle  and  certify  said  bill  of  eacep- 
tkins  contaUdng  said  aiBdaTits,"  or  diow 
cause  why  he  has  not  so  done.  It  is  well 
settled  that  a  petttkmer  for  a  writ  of  man- 
date is  concluded  by  the  terms  of  the  alter- 
natlTe  writ,  and  that;  where  the  altematlTe 
writ  la  awarded  for  a  poipose  partly  proper 
and  partly  Impropw,  the  court  will  not  en- 
force it  by  a  i>»emptory  mandamus  as  to 
tiiat  which  is  proper,  but  will  glTe  Judg- 
ment fbr  the  respondent  It  is  Incumbent 
upon  the  petlticMur  in  such  a  proceeding  to 
establish  his  right  to  the  performance  of  the 
very  act  cr  acts  commanded  by  ttie  altema- 
tlTe writ;  and,  unless  he  eo  doe%  lia  must 
fsil  entlrtiy.  High,  Biztraordlnaiy  Legal 
Rem.  II  589, 94a 

Petitioner  is  entitled  to  a  Ull  of  onseptlons 
to  be  used  nptm  her  aiveal  from  the  orders 
strikiim  out  the  affidavits,  containing  such 
affidavits  as  may  l>e  competent  and  material 
upon  0ie  question  as  to  whether  a  new  trial 
should  be  granted  on  the  ground  of  irregulari- 
ties. In  the  proceedings  of  the  court 

We  bsTe  herein  glTen  our  Tfews  as  to 
what  affidaTlts  should  rec^Te  the  consider^ 
atlon  ftf  the  trial  court  upra  the  motion  for 
a  mw  trial.  Such  affidaTlts  should,  of  course, 
remain  on  the  flies  of  the  court  fthd  an  or^ 
der  striking  them  from  the  flies  would  nec- 
essarily, tQM>n  an  anwal  duly  taken  and 
regular^  prosecuted,  be  reTersed.  The  resto- 
ration of  each  affldaTlte  to  the  flies  of  tlie 
court  would  make  unnecessary  the  further 
proiecutlou  of  the  appeals  taken  by  the  pe- 
titioner. If  such  restoration  be  not  so  made, 
doubtlMS  the  trial  court  will,  upon  demand, 
settle  and  certify  a  bill  of  exceptions  con- 
taining such  material  and  competent  affi- 
davits as  may  be  necessary  for  the  proper 
disposition  of  such  appeals.  Those  sugges- 
tions herein  made  which  are  not  necessary  to 
a  disposition  of  the  present  application  for  a 
writ  of  mandate  are  made  with  a  view  to  fa- 
cilitate the  disposition  of  the  motion  for  a 
new  trial  In  the  court  below,  and  to  ob- 
viate the  necessity  of  applications  and  ap- 
peala  to  this  court,  having  for  their  object 
tlu  making  of  a  prefer  record  for  the  con- 


sideration of  the  trial  court  npon  the 
tion  tor  a  new  triaL 

l^e  altornatiTe  writ  of  mandate  hmto- 
fore  Issued  He  diachaiged,  and  the  applica- 
tion for  a  peremptory  writ  of  mandate  la 
denied. 

We  concur:  BEATTT.  C;  J.;  SHAW,  J.; 
VAN  DYKS;  J.;  HENSHAW.  J.;  LOBIOA^, 
J. 

UcFABLAND,  J.  (concurring.  I  coneor  in 
the  Jndgmoit  and  in  what 'Is  said  in  tiie 
opinion  of  Mr.  Justice  ANQELLOTn;  to  tlie 
point  that  a  court  will  not  grant  a  writ  of 
mandate  where  It  would  be  doing  a  Toln 
thing  of  no  benefit  to  the  applicant  and  also 
In  what  is  said  about  the  affidavit  of  New- 
by.  But  in  my  opinion  there  la  nothing  In 
the  affidavlte  of  Wlllla  Hosmon  and  other 
affldavlte  filed  by  petitioner  that  by  any 
proper  construction  can  be  considered  as  con- 
stituting, or  tending  in  any  way  to  show,  an 
'irregularity  In  the  proceedings  of  the  court" 
within  the  meaning  of  snbdlvlsl(m  1  of 
tlon  667  of  the  Code  of  Civil  Procedure. 


OARDINHB  T.  OORO  et  aL   <L.  A.  IJBStk)* 
(Snprane  Ooort  of  OalUomia.   Oct  34,  1904.) 
PAunnoH— wHui  aonoN  un. 

1.  The  several  owners  In  common  of  real  e^ 
tate  conveyed  the  property  to  trustees,  to  place 
a  morteage  thereon  to  secure  debts  due  from 
each  of  such  owners,  and  it  was  agreed  that 
the  trust  should  terminate  <m  the  extlnguish- 
m^t  of  the  mortgage.  Held,  that  under  Code 
Civ.  Proa  I  752,  ^ving  a  right  of  action  for 
partition  to  co-tenants  in  real  property,  par- 
tltioD  could  be  had  on  the  termmatlMi  of  the 
trust  by  the  payment  of  the  mortgage,  though 
all  the  debts  mentioned  had  not  been  paid,  and 
another  mortgage  had  been  placed  m  the  prop- 
erty. 

2.  Where  a  trust  deed  provided  that  the  trus- 
tees shall  at  all  times  keep  the  premises  tn* 
from  any  and  all  iocumbrancea  other  than  a 
mortgage  referred  to  In  the  deed,  the  ezecbtlon 
by  the  trustees  of  another  mortgage  was  in  con- 
travention of  the  tmst  and  vom,  under  CIt. 
Code,  I  87a 

Commisslonen'  Decision.  D^artmoit  1. 
AK>eal  from  Btq;»erln  Court  Ias  Angeles 
Godnty;  Waldo  M.  Toxk,  Judgis. 

Action  by  William  Oardlner  agaliwt  Ade- 
line Cord  and  others  for  partition.  Defend- 
ants had  judgment  and  plaintiff  appeals. 
Reversed. 

Dunnlgan  &  Dnnnlgan,  for  appellant  O. 
P.  Wldaman,  for  respondent  Ada  James. 
Max  Lowenthal  and  A.  B.  McCutchen,  for 
respondents  Johnston.  Graves,  CMelveny  A 
Shankland,  for  respondent  James  Allen, 
Camp  &  Llssner,  for  respondent  Annie  Allen. , 
J.  L.  Murphy,  for  respondents  Adeline  Cord 
etal. 

HARRISON,  O.  Action  for  the  partition 
of  a  parcel  of  land  In  the  dty  of  Lew  Angeles 

•Ratiaarlng  denlea  Hovembsr  n,  tW4 
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known  m  the  "Allen  Block,"  at  the  oonur 
of  Sprins  and  l^ple  streets.  Tbe  suporlor 
court  rendered  indcment  against  the  plain- 
tiff, and  he  has  appealed  therefrom  npon  the 
judgment  roll,  without  any  1^  of  ascqi- 
tions. 

Maj  28. 1888.  WlUlara  OanUner  (the  plain- 
tiff herein).  Adeline  Jonaon  (now  Adeline 
Cord),  Anide  Allen,  James  Allen  (d^endanta 
herein),  Benjamin  Allen,  and  Oatherlne  Al* 
len  were  the  owners  In  fee,  as  tenants  In 
common,  of  the  sold  real  property,  each  be- 
ing the  owner  of  an  undivided  sixth  thereof, 
and  on  that  day  entered  Into  and  executed 
an  agreemmt  with  each  other,  wher^n,  aa  a 
means  of  facilitating  die  acoomplishment  of 
tbe  purpose  oi  said  agreement,  the  said  Wil- 
liam Gardiner,  Annie  Allen,  (Catherine  Allen, 
and  Benjamin  Allen,  as  the  parties  of  the 
ftrst  part  fliereto^  conveyed  the  said  prop- 
erty to  James  Allen  and  Addlne  Jonson,  as 
the  partleB  of  tbe  second  part  thereto.  In 
trust  for  cwtaln  purposes  therein  declared 
and  hereinafter  mentioned.  After  reciting 
In  tbe  agreement  th^  req>ectlTe  ownership 
of  tile  property,  they  recite  that  thear  are 
sermlly  and  individually  Indebted  in  cer- 
tain amounts,  aggregating  about  (24,000  (giv- 
ing the  amount  of  tbe  indebtedness  of  each 
and  the  name  of  Ibe  respective  credltora), 
and  that  aald  Indebtedneaa  is  aecured  by 
mortgage  and  other  llena  upon  the  above 
property,  and  .that  tiiey  had  agreed  to  con- 
solidate the  aald  indebtedneaa  In  a  single 
loan,  and  were  about  to  execute  a  Jolnt>  and 
aeveral  mortgage  of  said  propertj-  to  aecure 
the  aame.  Irrespective  <tt  their  proportionate 
Individual  indebtedness,  and  fliat  for  the  pur- 
pose of  liquidating  aald  mortgage  Indebted- 
ness they  had  leased  tbe  aeid  property  for 
a  term  expiring  January  1,  1892,  and  had 
agreed  that  the  monthly  rent  therein  pro- 
vided, or  a  iwrtlon  thereof,  should  be  applied 
each  month  in  payment  of  said  mortgage  in- 
debtedneaa. and  that  'Inasmuch  as  it  would 
greatly  fadlftate  tbe  management  and  con- 
trol of  the  aald  looperty,  and  the  transac- 
tion of  bnalneas  in  connection  with  the  aame, 
to  vest  the  aame  In  trust,"  they  bad  mutually 
agreed  to  appoint  tbe  partlea  of  the  second 
part  thereto  as  trustees  for  the  uses  and 
purposes  thereinafter  declared.  The  agree- 
ment thereupon  declare  that  "for  and  In  con- 
sideration of  the  premises  the  parties  of  the 
first  part  do  hereby  grant  the  said  real  prop- 
erty unto  the  parties  of  the  se«md  part,  to 
the  survivor  of  them  and  their  auccessore. 
npon  trust  to  enter  into  and  npon  the  same 
and  teke  possession  thereof.  •  •  •  And 
the  said  real  property  shall  be  managed  and 
controlled  by  the  said  tmatees  nntil  the  full 
payment  of  the  said  mortgage  ao  executed 
aa  aforesaid,  and  they  are  at  all  times  to 
keep  the  same  free  from  any  and  all  Incum- 
brances other  than  tbe  mortgage  hereinbe- 
fore referred  to;  and  to  at  all  times  keep 
the  premises  fully  inaured.  Thirty  daya  be- 
fore tbe  e^aiatlon  of  tbe  term  of  said  lease 


they  are  to  advertlae  said  premises  to  let 
In  two  dally  papers  for  four  weeks  and  to 
let  ttie  same  to  the  highest  and  best  bidder 
for  a  tarn  not  to  exceed  the  term  of  this 
trust  At  the  expiration  of  this  trust  the 
aald  truateea  shall  reconvey  the  aald  prem- 
laea  to  the  aald  partl»  of  the  flrat  part  in 
the  proportion  of  on»«lxtli  each,  and  during 
the  continuance  of  aald  trust  t^y  are  to 
rendor  them  month^  accounts  of  the  moneys 
recalved  and  dtebursed  by  them." 

In  addition  to  this  tranater  <^  the  real 
property,  the  said  partlea  of  the  firat  part 
authorized  tbe  parties  of  the  aecond  part  to 
receive  the  moneya  to  be  procured  under  the 
joint  mortgage,  wboae  execution  had  been 
agreed  upon,  and  to  dispose  of  the  same  1^ 
paying  the  said  spedfled  indebtedness  and 
liabilities  ot  the  several  parties  to  the  agree- 
ment They  also  provided  In  aaUl  agreement 
for  the  liquidation  of  the  said  mortgage  in- 
debtedness by  applying  in  payment  thereon 
from  time  to  time  a  portion  of  the  rente 
that  might  accrue  upon  tbe  aforesaid  lease 
of  the  property;  and  for  this  purpose  the 
partiea  of  the  first  part  assigned  and  set 
over  the  said  lease  to  the  parties  of  tbe  aec- 
ond part  And  directed  that  they  ahould  col- 
lect the  rente  reserved  in  aald  leaae  aa  they 
ahould  fall  due  from  time  to  time,  and  out 
of  the  money  so  collected  should  pay  the 
I  quarterly  Instellmenta  of  Interest  upon  said 
mortgage,  and,  after  paying  In  eadi  month 
a  portion  thereof  to  tbe  several  parties  to 
the  agreement  should  apply  the  balance  then 
remaining  In  thdr  bands  toward  the  pay- 
ment of  the  principal  of  aald  mortgage  debt 
I  The  agreement  also  ^ovlded  that  b.b  be- 
i  tween  tiie  parties  thereto,  the  amounts  paid 
in  discharge  of  their  respective  liabilities 
and  Indebtedness  should  be  severally  char- 
ged to  their  respective  accounts,  and.  to  the 
;  extent  of  the  paymente  made  for  the  benefit 
i  or  account  ot  each,  within  the  limits  spedfled 
in  the  instrument,  shonid  constitute  a  Hen 
upon  bis  share  or  intwest  in  tbe  aforeaald 
real  property,  and  that  the  sald  accounte  of 
the  several  partiea  ahould  each  be  credited 
with  an  aliquot  part  of  the  rente  paid  In 
liquidation  of  the  mortgage  debt  until  the 
credlte  80  given  to  any  of  the  aeveral  parties 
should  have  paid  his  proportionate  llaUlily 
for  aald  mortgage  debt,  and  that  thereafter 
hia  share  of  the  rente,  when  collected,  should 
be  paid  directly  to  lilm.  By  the  aame  instru- 
ment the  parties  of  the  second  part  granted 
to  the  partiea  of  the  first  part  all  their  in- 
terest In  the  aforesaid  real  property  as  se- 
curity for  the  faithful  performance  by  them 
of  the  duties  imposed  upon  them  by  virtue 
ot  said  instrument,  and  agreed  that  after 
such  performance  they  would  reconvey  to 
each  of  said  flrat  parties  an  equal  undivided 
sixth  of  the  fee  of  said  premises. 

Adeline  Jonson,  one  of  the  parties  to  said 
agreement  subsequenUy  married  William  8. 
Cord,  and  hetam  the  commencement  of  thla 
action  succeeded  to  the  Interest  of  Ciatheilne 
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Allen  Id  said  real  eitate^  Snbtequent  to  the 
execQtloD  of  the  agreem^t.  Griffin  Johnston 
succeeded  to  the  Interest  of  Benjamin  Allen 
In  said  real  property,  and  died  Intestate  in 
1896,  leaving  as  heirs  at  law,  his  widow,  the 
defeodaDt  Maud  W.  Johnston,  who  after- 
wards was  appointed  and  qaallfled  as  the  ad- 
ministratrix of  his  estate,  and  an  infant 
daughter,  the  defendant  Grace  Margaret 
Johnston.  In  June,  1&89,  James  Allen  as- 
sumed to  resign  the  duties  and  powers  con- 
ferred upon  him  hy  virtue  of  said  agreement, 
and  since  that  date  the  defendant  Adeline 
Cord  has  bad  possessiOD  and  control  of  said 
real  property. 

Immediately  upon  the  execution  of  the  In- 
strument the  parties  thereto  executed  their 
Joint  note  to  the  German  Savings  &  Loan 
Society  for  the  sum  of  $24,000,  and  a  mort- 
gage upon  the  aforesaid  real  property  to  se- 
cure Its  payment;  and  the  said  parties  of  the 
second  part  received  the  said  $24,000  from 
the  said  mortgagee,  and  out  of  the  same 
paid  and  dlschaiged  the  indebtedness  and  ob- 
ItgatloQS  which  they  were  authorized  by  the 
said  agreement  to  pay,  and  entered  into  pos- 
session  of  said  real  property,  and  thereafter 
collected  the  rents  thereof  and  made  pay- 
ments out  of  the  same  upon  the  said  mort- 
gage debt  until  May  IT,  1898,  at  which  time 
there  remained  due  and  nnpald  thereon  thp 
sum  of  $8,000.  At  that  time,  also,  the  pro- 
portionate shares  of  said  mortgage  Indebt- 
edness of  Annie  Allen  and  of  Maud  W.  John- 
ston and  Grace  Margaret  Johnston,  who  had 
succeeded  to  the  Interest  of  Benjamin  Allen 
In  said  real  property,  had  been  fully  paid, 
and.  as  between  the  parties  to  the  agreement 
of  May,  1889,  they  were  not  indebted  In  any 
sum  whatever  to  said  mortgagee.  On  that 
day  the  plaintiff  herein,  together  with  Annie 
Allen,  James  Allen,  Adeline  Jonson,  and 
Maud  W.  Johnston  (defendants  herein),  and 
Catherine  Stare  (formerly  Catherine  Allen), 
borrowed  from  W.  H.  Pnrcell  the  sum  of  $8.- 
000,  and  executed  to  him  their  promissory 
note  therefor,  and  also  a  mortgage  upon  the 
aforesaid  real  property  as  security  for  Ite 
payment  The  said  James  Allen  and  Adeline 
Jonson  also  Joined  in  the  execution  of  the 
said  mortgage  as  trustees.  The  court  finds 
that  the  mortgage  was  made  under  an  agree- 
ment between  them  for  the  purpose  of  pay- 
ing off  the  aforesaid  mortgage  debt,  and 
more  effectually  carrying  out  the  provisions 
of  the  agreement  of  May  23, 1889.  The  mon- 
eys received  upon  the  said  note  and  mortgage 
were  obtained  for.  and  were  paid  to,  the  Ger^ 
man  Savings  &  Loan  Society,  the  mortgagee 
in  the  former  mor^cage,  on  said  17th  day  of 
May,  1898,  and  the  aald  mortgage  debt  was 
on  aald  date  fnlly  released  and  satisfied  of 
record.  This  mortgage  to  Pufcell  is  still  im- 
aatlsfied  and  outstanding.  Mor  to  its  exe- 
cution the  plaintiff  herein  executed  to  the 
defendant  Annie  Allen  an  Instrument  of  in- 
demnity by  which  he  agreed  to  liold  her 
Itanuleaa  from  any  liability  by  virtue  thwe- 


I  of,  and  agreed  that  as  between  them,  In  case 
I  of  any  foreclosure  his  interest  in  the  propcr- 
erty  should  be  applied  in  satlafaction  of  the 
mortgage  prior  to  any  sale  of  her  Interest 
therein.  Other  mortgages  upon  certain  of 
the  individual  interests  In  said  real  property 
have  since  said  date  bera  executed  by  the 
'  owners  thereof*  and  are  still  nnsatlsfled  and 
outstanding. 

In  February,  1809.  in  an  action  brought  by 
the  plaintiff  herein  for  that  purpose,  the  su- 
!  perlor  court  rendered  a  Judgment  settling  the 
I  accounts  of  the  defendants  Adeline  Cord  and 
James  Allen  for  their  receipts  and  disburse- 
ments as  trustees  under  the  aforesaid  agree- 
'  ment  of  May,  1889,  from  the  time  of  its  ex- 
ecution until  September  1,  1898;  and  in  De- 
cemb^,  1900,  in  another  action  between  said 
trustees,  a  Judgment  was  rendered  settling 
their  accounts  as  between  themselves.  By 
the  Judgment  of  February,  1899,  it  was  de- 
termined that  of  the  mortgage  indebtedness 
existing  against  said  real  property  on  Sep- 
tember 1, 1898,  there  was  due  from  the  plain- 
tiff herein  the  sum  of  $5,^.08,  and  from 
I  the  defendant  Adeline  Cord  $1,394.50,  and 
I  from  James  Allen  $933.61;  and  by  the  Judg- 
ment of  December,  1900,  it  was  determined 
I  that  as  between  the  said  Adeline  Cord  and 
I  James  Allen,  the  amount  due  by  the  latter 
;  on  account  of  the  mortgage  of  May,  189S. 
was  on  the  21st  of  October,  1899.  the  amn  of 
$274.70.   The  defendant  Adeline  Cord  has  In 
her  hands,  of  said  James  Allen's  share  n 
the  revenues  of  said  property,  enough  to  pa.v 
;  his  portion  of  said  mortgage  Indebtedness- 
and  also,  of  her  own  share  of  said  revenues 
I  enough  to  pay  her  portion  of  said  Indebted- 
I  ness  as  determined  by  the  aforesaid  Judg- 
:  ment.   The  plaintiff  herein  has  not  paid  or 
:  offered  to  pay  his  share  of  the  said  mortgage 
'  indebtedness,  and.  after  applying  thereon  alt 
moneys  In  the  hands  of  said  Adeline  Cord 
applicable  thereto,  hla  share  of  said  Indebted- 
I  ness  exceeds  $4,600. 

The  superior  court  held  that  the  agreement 
i  of  May,  1889,  is  a  valid,  subsisting  agree- 
ment land  that  Inasmuch  as  the  indebted- 
I  ness  for  whose  payment  it  was  entered  into 
has  not  been  fully  paid,  and  as  the  trustees 
therein  named  have  not  In  their  hands  suffi- 
cient moneys  with  which  to  pay  the  same,  the 
agreement  has  not  been  fully  p«-formed.  and 
that  for  this  reason  the  plaintiff  Is  not  en- 
titled to  have  a  partition  of  the  property  or 
a  sale  thereof  for  the  purpose  of  a  division 
of  the  Intereste  of  the  several  co-tenants 
therein;  that  before  he  can  have  such  re- 
lief be  must  first  discturge  his  portion  of  the 
mortgage  indebtedness  thereon  for  which  the 
said  agreement  was  entered  Into. 

It  Is  not  necessary  for  the  disposltton  of 
the  present  appeal  to  determine  whether  a 
Taltd  trust  in  the  aforesaid  raal  pn^wrty  was 
erented  by  tihe  instram«at  of  May  23,  1888, 
as  was  held  by  the  superior  courts  or  wheth- 
er, as  contended  on  behalf  of  the  appellant. 
On  provisions  therefor  In  tbs  Instrameut 
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were  in  coatraTentloii  ot  provielons  of  the 
CItU  Code,  and  therefore  IneffectlTe  to  cre- 
ate a  trust  in  said  property,  as,  In  OTir  opin- 
ion, the  rights  of  the  parties  which  are  in* 
Tolred  in  this  action  do  not  depend  npon 
the  validity  of  sach  trust.  By  the  terms  of 
the  instnim^t,  the  tmat  in  reference  to  the 
real  property  was  to  continue  only  during 
tbe  life  of  the  mortgage  to  the  German  Set- 
Ings  &  Loan  Society  therein  provided  for, 
and  therefore  terminated  with  Its  satisfac- 
tion, and  the  payment  and  extinguishment  of 
the  indebtedness  secured  thereby.  The  pow- 
er given  to  the  trustees  to  manage  end  con- 
trol the  iffoperty  was  to  continue  only  "until 
the  full  payment  of  the  said  mortage  debt," 
and  their  ■  authority  to  lease  the  property 
upon  the  expiration  of  the  term  then  out- 
standing was  only  "for  a  term  not  to  exceed 
the  term  of  this  trust."  The  mortgage  debt 
to  the  German  Savings  &  Loan  Society  was 
fully  paid,  and  the  mortgage  Itself  aatlsfled. 
May  17,  1898;  and  at  that  date  the  purpose 
of  the  said  trust  ceased,  and  the  trust  itself 
thereby  terminated.  For  the  purpose  of  the 
present  action  It  is  therefore  Immaterial 
whether  the  said  trust,  as  Is  contended  by 
the  appellant,  is  to  be  regarded  as  having 
been  Invalid  from  the  beginning,  by  reason 
of  an  attempted  suspension  of  the  power  of 
alienation,  or  whether  the  provision  there- 
in for  a  reconveyance  npon  Its  termination 
to  the  creators  of  the  tmst  is  within  the 
principles  declared  In  Sacrammto  Bank  t. 
Alcorn,  121  Cal.  379,  53  Pac.  813^  or  la  to  re> 
celve  the  same  constmction  as  would  a  di- 
rection to  convey  the  property  to  a  beneficiary 
(Etetate  of  Fair,  182  Gal.  S23,  60  Pac.  442, 
64  Pac.  1000,  84  Am.  St.  "Rep.  TO),  or  whether 
It  be  held  that  by  the  termination  of  the 
trust  the  estate  of  the  trustees  has  ceased 
(Civ.  Oode,  S  871).  If  the  tmst  was  invalid 
from  the  beginning,  the  title  and  estate  of 
the  owners  of  the  land  was  not  affected 
thereby;  and,  if  It  was  valid,  it  has  termi- 
nated, and  the  estate  of  the  trustees  has 
ceased,  and  the  rights  of  the  owners  of  the 
land  can  be  adjudicated  In  a  court  of  equity, 
or  In  a  proceeding  like  the  present  one,  with- 
out the  necessity  of  an  actual  reconveyance 
thereof  from  the  trustees.  The  finding  of 
the  court  that  the  moneys  received  npon  the 
mortgage  of  May  17. 1898,  were  obtained  for 
the  purpose  of  paying  off  the  mortgage  in- 
debtedness to  the  German  SavingB  &  Loan 
Society  and  that  said  mortgage  was  made 
"pursuant  to  the  agreement  of  May  23.  1889.'* 
and  for  the  purpose  of  a  more  ^ectaal  car- 
rying out  of  the  provisions  of  aald  agree- 
ment, is  not  to  be  construed  as  a  finding  that 
tiie  mcntgage  to  Pnrcell  was  impressed  with 
any  of  the  trusts  declared  in  the  Instrument 
of  1888,  and  that  by  uniting  In  the  execu- 
tion ot  the  mortgage  the  trustees  were  act- 
ing under  the  said  trust,  or  that  their  act 
was  attended  with  any  validity.  The  Instru- 
ment ot  1889  declared  that  the  trustees  there- 
in named  idumld      iJl  times  keep  the  prem- 


ises free  from  any  and  all  incumbrances 
other  than  the  mortgage  hereinbefore  refer- 
'  red  to" — the  mortgage  to  the  German  Sav- 
ings &  Loan  Society.  The  execution  of  the 
mortgage  to  Purcell  In  1898  by  them  "as 
trustees"  was  In  contravention  of  the  terms 
of  this  trust,  and  therefore  void.  Civ.  Code, 
t  870.  The  finding  that  the  mortgage  waa 
made  pursuant  to  the  agreement  of  May, 
1889,  receives  full  effect  by  construing  It  In 
connectloo  with  the  provision  In  the  agree- 
ment by  which  the  amount  of  the  indebted- 
ness of  each  of  the  parties  to  the  Instrument 
was  to  constitute  a  Hen  upon  his  share  of 
the  real  property,  and  be  secured  by  the 
mortgage  to  that  extent  The  mortgage  to 
Purcell  is  to  be  regarded,  as  between  the 
mortgagors  therein,  merely  as  creating  a  Hen 
upon  land  to  the  extent  of  their  respective 
liability  for  the  debt  secured  thereby.  By 
the  instrument  of  1889  they  had  agreed,  as 
between  themselves,,  that  the  portion  of  the 
(24,000  received  upon  the  mortgage  then  con- 
templated, which  should  be  paid  In  satisfac- 
tion of  their  respective  liabilities,  should  to 
that  extent  be  a  Uen  upon  their  respective 
Interests  in  the  land,  and  at  the  time  of  the 
execution  of  the  mortgage  to  Purcell  this 
lien  had  been  extinguished  as  to  some  of  the 
co-tenants,  and  by  the  Judgments  thereafter 
rendered  In  the  superior  court  the  amount  of 
the  Indebtedness  of  the  plaintiff,  for  which 
his  Interest  in  the  real  estate  was  secured 
by  the  mortgage  to  Purcell.  was  ascertained 
and  determined. 

The  right  of  the  plaintiff  to  the  relief 
sought  by  him  Is  therefore  not  affected  by 
the  provision  in  the  agreement  of  May, 
1889,  but  Is  to  be  determined  upon  the  con- 
I  slderatlon  of  other  principles.  Section  7S2, 
1  Code  Civ.  Proc,  gives  to  any  one  or  more 
I  of  several  co-tenants  of  real  property  a  right 
of  action  for  Its  partition  according  to  the 
respective  rights  of  the  persons  Interested 
therein,  and  for  a  sale  of  said  property  If 
partition  cannot  be  had,  and  in  the  succeed- 
ing sections  provision  Is  made  for  ascertain- 
ing the  respective  rights  of  the  parties  to 
the  action,  and  for  the  satisfaction  or  other 
disposition  of  any  Hens  thereon;  and,  al- 
though a  party  may  by  some  act  or  agree- 
ment on  his  part  estop  himself  from  enfor- 
cing his  right  to  a  partition,  the  mere  fact 
that  his  interest  in  the  lafad  Is  subject  to  a 
Hen  nr  Incumbrance  will  not  of  itself  op- 
erate as  such  estoppel.  The  fact  that  the 
Interest  of  the  plalntifr  in  the  land  In  ques- 
tion is  subject  to  a  Uen  for  certain  indebted- 
ness, which  can  be  at  any  time  discharged 
by  the  payment  of  said  debt,  and  for  whose 
payment  the  court  is  authorized  to  provide 
In  its  Judgment  of  partition  or  sale,  does  not 
deprive  him  of  the  right  to  maintain  the  ac- 
tion. 

The  superior  court  therefore  erred  in  hold- 
ing that  the  plaintUT  is  not  entitled  to  main- 
tain the  present  action.  It  should  have  de- 
termined the  respective  intoeati  of  the  own- 
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era  of  the  land,  and  the  amount  <tf  tSxB  liou 
and  tncnmbrances  upon  the  Bame^  or  upon 
Uie  Interest  ot  »ny  of  them;  and  If,  as  be- 
tween tbe  eald  owners,  any  portion  of  said 
Incumbrances  ongtat,  nnder  the  roles  of  equi- 
ty, or  by  Tlrtne  of  any  contract,  to  be  borne 
by  one  or  more  of  tbe  owners,  It  should  make 
proper  provision  tta  satisfying  the  same  out  | 
of  the  share  or  shares  against  wbldi  it  Is  | 
chargeable. 

The  judgment  ought  tberefbre  to  be  re- 
versed. 

We  concur:   OOOPBR,  C;  GRAY,  O. 

For  the  reasons  stated  In  the  foregoing 
opinion,  the  Judgment  1b  reversed:  SHAW, 
J.;  ANQELLOTTI,  J.;  VAN  DYEB,  J. 


OAYLOBD  V.  CUBBY,  SecTetary  of  State. 
(L.  A.  1,094.) 
(Supreme  Court  of  California.   OcL  19,  1901) 

EUCnOKS—PASmS— BIGHT  TO  PL&OB  OH 
BAIiLOT. 

1.  Pol.  Code,  S  1186,  provides  that  a  party 
represented  by  a  convention  in  a  political  divi- 
Bion  in  which  sections  3357  to  13T5,  relative  to 
primary  elections,  are  not  mandatory,  must  have 
polled,  at  the  last  election  before  the  holding 
of  the  convention,  at  least  8  per  cent,  of  tbe 
entire  vote  of  the  state  or  other  political  divi- 
sion for  which  nominations  are  to  be  made. 
Section  1361  provides  that  political  parties 
wbicb  shall  have  polled  at  the  last  elecnon  at 
least  3  per  cent,  of  the  entire  vote  of  the  state 
or  other  political  division  for  which  a  primary 
election  is  to  be  held  shall  be  entitled  to  a 
place  on  the  official  ballot  to  be  used  In  all  pri- 
mary elections  for  delegates.  Held,  that  a  pai> 
ts  which  at  the  last  state  election  polled  over 
8  per  cent,  of  the  total  vote  ot  the  state  is  en- 
titled to  a  place  on  the  congressional  ballot  In 
a  district  where  sections  13oT  to  1375  are  not 
mandatory,  altbough  It  failed  to  cast  3  percent 
of  the  votes  withm  such  district 

In  Bank.    Application  for  a  peremptory  , 
writ  of  mandate  by  A.  J.  Oaylord  against 
CharlM  F.  Ouny.  Secretary  of  State.  Writ 
awarded. 

Cameron  H.  King  and  James  rntylor  Bog- 
ers  (Emil  Lless,  of  counsel),  for  petitioner. 
Atty.  Gen.  U.  S.  Webb,  for  respondent 

PEB  CURIAM.  This  Is  an  application  1^ 
petitioner  for  a  peremptory  writ  of  mandate 
directed  against  the  Secretary  of  State  to 
compel  that  officer  to  certi^  petltlonei's 
name  as  a  candidate  of  the  Socialist  Party 
for  member  of  the  House  of  B^resentatlTes 
in  Congress  of  tbe  United  States  for  the 
First  Consresslonal  District  of  Callftimla  to 
each  county  clerk  -within  the  said  First  Con- 
gressional District.  It  Is  made  to  appear  that 
the  Socialist  Party  of  California  cast  8  per 
cent,  of  tbe  votes  at  the  next  preceding  state 
election,  but  did  not  oist  3  per  cent  of  the 
voles  In  the  congressional  district  above  men- 
tioned. It  is  further  made  to  appear  that  In 
no  portion  of  this  congressional  district  are 
tiie  provisions  of  sections  1357  to  1375  of  the 
Political  Code  relative  to  mandatory  primary 


elections  In  force  or  efTect  Under  this  Btat» 
of  facts  the  Secretary  of  State  Justlfles  his 
refusal  under  Uie  provisions  of  section  1301 
of  the  Politick  Code,  to  the  following  effect 
"All  political  parties  which,  at  the  last  elec- 
tion prior  to  any  ensuing  primary  electloa 
herein  provided  (or,  polled  at  least  three  per 
cent  of  the  entire  vote  of  the  state,  county, 
district,  CII7  and  covnty,  city  or  town,  or 
other  political  division  tor  which  a  pri- 
mary Section  is  to  be  held  nnder  tba  pro- 
visions of  this  chapter,  or  which,  in  the  case 
of  any  county,  idty  and  county,  township, 
dty  or  district  wherdn  no  general  election 
shall  have  been  held  after  Ite  oi^nlzatlon, 
shall  have  polled  at  -least  three  per  cent  of 
the  votes  cast  In  the  precincts  -composing 
such  county,  fdty  and  county,  township,  clt7 
or  district^  shall  be  «ititled  to  a  designation 
and  place  upon  the  offldal  ballot  to  be  nsed 
In  all  elections  for  delegates  under  this  chap- 
ter, upon  complying  with  the  prorlslons  of 
this  section."  Under  this  it  Is  contended 
that^  as  the  Socialist  Party  failed  to  cast  3 
per  cent  of  the  votes  In  this  particular  dis- 
trict it  is  not  entitled  to  designation  and 
place  upon  the  congressional  ballot  The  Su- 
preme Court  of  the  state  of  Illinois  vras  call- 
ed upon  to  construe  a  section  of  the  Berlsed 
Statutes  of  that  state  similar  In  language  and 
Identical  In  effect  to  our  own,  and  it  held 
that.  If  a  political  party  bad  cast  the  reqnt- 
Bite  number  of  votes  In  a  gpuer  l  state  elec- 
tion, It  was  entitled  by  virtue  of  that  (act 
to  have  Its  nominees  for  local  uid  district 
officers  placed  upon  the  ballot  even  If  it 
had  not  cast  the  requisite  percentage  of  votes 
in  the  particular  county  or  district  for  vrblch 
the  nomination  was  made.  People  ex  rel. 
DIckerson  v.  WllHamson  (Ul.)  50  N.  B.  1127. 
The  conclusion  that  such  Is  the  correct  in- 
terpretation of  the  statute  Is*  so-  far  as  our 
law  Is  concerned,  strengthened  by  tbe  lan- 
gnage  of  section  1186  of  Xbe  Political  Code, 
where  it  Is  provided:  "If  sncfa  convention 
be  assembled  to  present  candidates  'for  pub* 
lie  office  to  be  elected  vrithin  territory  or  a 
political  division  in  no  portion  of  which 
said  sections  of  this  Code  are  mandatory 
or  In  force  and  effect,  then  and  In  such  event 
the  political  party  which  such  or£:anized 
assemblage  of  delegates  represents,  must 
have  at  the  last  election  before  the  bolding 
of  such  convention  polled  at  least  three  per 
cent  of  the  entire  vote  of  the  state,  or  of 
the  county,  city  and  county,  district  or  oth- 
er political  division  for  which  nominations 
are  to  be  made."  Here  is  an  unmistakable 
declaration  that  in  a  congressional  district 
such  as  this,  where  tbe  provisions  of  the 
primary  law  are  not  mandatory.  If  a  political 
party  shall  have  cast  8  per  cent  of  the  en- 
tire vote  of  tbe  state.  It  shall  be  entitled  to 
nominate  officers  from  such  district,  and  to 
have  their  names  Idaced  upon  the  <^AcIaI  bal- 
lot. 

Let  a  peremptory  writ  of  mandate  issue 
commanding  the  respondent;  Charles  F.  Cms 
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17,  Secretary  of  State  of  tbe  state  of  Cali- 
fornia, to  certify  the  name  of  petitioner,  A. 
J.  G&ylord,  as  b  candidate  of  the  Socialist 
Party  for  member  of  the  Hoose  of  Repre- 
sentatlTefl  In  Congress  of  tbe  United  States 
for  the  First  Congressional  District  of  Cali- 
fornia to  each  county  clerk  within  the  said 
First  Congressional  IMstrtct.  ^as  required  by 
tbe  provisions  of  section  U98*of  the  Political 
Gode  of  Oallfornla.  v 


PHOPLB  T.  HILTON.   (Or.  lABL)* 
(8a^«me  Court  of  Oallfornla.   Oct  96,  1904.) 

DBOBBES  or  HouiciDB— maTBUonons. 

1.  Pen.  Code,  |  189,  provides  Uiat  murder 
committed  in  the  peraetratlon  or  attempt  to 
perpetrate  arson,  robbery,  rape,  baiflary.  or 
mnyhem  is  mnrder  in  the  first  degree.  Held. 
that  it  Is  immaterial  on  a  trial  for  such  a  mur- 
der whether  the  killiog  was  wlllfnl,  deliberate, 
and  premeditated,  or  absolutely  accidental. 

In  Bank.  Appeal  from  Snperlor  Gonrt, 
City  and  County  of  San  Francisco;  Wm.  P. 
Lawlor,  Judge. 

Henry  Milton,  baring  .been  convicted  of 
morder,  appeals.  Afflrmed. 

Henry  0.  Dibble,  for  appellant   V.  S. 
Webb,  Atty.  Oen..  J.  C.  Daly,  Dep.  Atty. 
Gen.,  and  Lewis  F.  Bylngton,  Dial,  Attj.,* 
for  the  People. 

HENSHAW,  J.  The  defendant  was  con- 
victed of  the  crime  ttf  murder  of  the  first 
degree,  and  sentenced  to  death.  Upon  his 
appeal  he  presents  but  one  alleged  error  of 
tbe  trial  court  upon  which  he  seeks  a  reversal 
of  the  Judgment  This  alleged  error  lay  In 
the  court's  refusal  to  give  the  following  In- 
Btmction:  "The  court  Instructs  you  that  be- 
fore you  can  convict  the  defendant  of  mur- 
der in  the  first  degree  you  mnst  find  to  a 
moral  certainty  and  beyond  all  reasonable 
doubt  that  the  defendant  as  a  fact  intended 
to  take  the  life  of  the  deceased.  Accidental 
killing,  even  In  an  attempt  to  commit  one 
of  the  felonies  mentioned  In  section  189  of 
the  Penal  Code,  is  not  murder  In  the  first 
degree."  While  none  of  the  evidence  is  pre- 
sented to  us  with  this  appeal.  It  will  be  as- 
sumed from  the  general  tenor  of  the  in- 
structions actually  given  by  the  court  that 
the  charge  against  the  defendant  was  for  a 
murder  committed  In  the  perpetration  or  at- 
tempt to  perpetrate  arson,  rape,  robbery, 
burglary,  or  mayhem.  Pen.  Code,  $  189. 
The  court  properly  refused  to  give  the  pro- 
posed Instruction.  Defendant  Insists  that  In 
every  crime  of  murder  In  the  first  degree 
there  must  be  shown  to  be  present  the  ele- 
ments of  willfulness,  deliberation,  and  pre- 
meditation bparing  npon  the  actual  Intent 
to  take  human  life.  But  such  la  not  our 
law  of  murder.  The  only  Indispensable  ele- 
ments of  mnrder  under  our  Code  are.  first, 
tlie  nnlawfol  killing  of  a  human  being,  and, 

*R«liaariiic  denied  November  Z3,  IMH. 

f  1.  See  Homicide,  toL  «,  Coit.  Dl*.  H  »,  41. 


second,  that  this  killing  be  done  with  malico 
aforethoaght  Pen.  Code,  187.  This  mal- 
ice is  present  and  eicpress  when  a  deliberate 
Intention  unlawfully  to  take  away  the  life 
of  a  fellow  creature  Is  shown,  and  It  Is 
also  present  (though  Implied)  when  the  cir- 
cumstances attending  the  killing  disclose  hq 
abandoned  and  malignant  heart  Pen.  Code, 
(  188.  In  section  189  of  the  Penal  Code 
three  kinds  or  classes  of  murder  in  tbe  first 
degree  are  specifically  enumerated:  (1)  All 
murder  which  la  perpetrated  by  means  of 
poison,  or  lying  In  wait  or  torture  Is  murder 
in  tbe  first  degree.  <2)  All  murder  which  is 
perpetrated  by  any  other  kind  of  willful, 
deliberate,  and  premeditated  killing  Is  mur- 
der in  the  first  degree.  (S)  All  murder  which 
la  committed  In  the  perpetration  or  attempt 
to  perpetrate  arson,  rape,  robbery,  burglary, 
or  mayhem  is  murder  of  the  first  degree. 

Of  the  first  of  these  classes  It  Is  sufficient  to 
note  that  the  means  adopted  for  the  unlaw- 
fnl  killing  furnish  evidence  of  willfulness, 
deliberation,  and  premeditation,  and  this  Is 
made  perfectly  plain  by  the  context  of  the 
section,  which  declares  to  be  murder  In  tbe 
first  degree  all  mnrder  which  is  perpetrated 
by  these  means,  or  by  any  other  kind  of  will- 
ful, deliberate,  and  premeditated  killing. 
As  to  such  a  killing  when  perpetrated  by 
meatis  of  poison,  It  has  been  held  under  the 
language  of  a  statute  similar  to  ours  (and 
held  In  consonance  with  common  sense  and 
natural  Justice)  that  It  was  necesasry  to  es- 
tablish the  unlawful  Intent  or  purpose  In 
the  administration  of  the  poison.  Bechtel- 
belmer  v.  The  State,  54  Ind.  128.  The  deci- 
sion was  based  more  upon  the  nature  of  the 
case  than  the  language  of  the  statute,  as  is 
said  by  the  same  court  in  reviewing  that 
case  in  the  later  one  of  Mojnihan  v.  The 
State,  70  Ind.  126,  36  Am.  Kep.  178,  where 
it  le  pointed  out  that  unless  the  unlawful 
intent  in  administering  the  poison  Is  made 
to  appear,  the  most  Innocent  act  of  one's 
life  might  turn  out  to  be  a  murder,  and 
that  too,  a  murder  subjecting  him  to  the 
gallows;  so  that  one  who  Innocently  admin- 
istered what  he  supposed  to  be  a  proper 
dose  of  medicine,  would  be  compelled  to 
endure  this  ultimate  Indignity  and  disgrace, 
notwithstanding  the  fact  that  in  such  ad- 
ministration of  the  poison  no  penal  law  was 
violated  and  no  moral  turpitude  shown.  In 
such  an  exceptional  case,  however,  it  Is  to  be 
noted  that  neither  element  of  our  crime  of 
murder  Is  present  The  killing  beln;;  the  re- 
sult of  inevitable  casualty  Is  not  violative  of 
the  law,  and  In  that  sense,  therefore,  is  not 
unlawful,  and.  of  course,  there  is  a  complete 
absence  of  malice,  express  or  Implied. 

Tbe  second  class  of  cases  which  are  des- 
ignated murder  in  the  first  degree  embrace 
all  other  nonspeclfied  instances  where  the 
unlawful  killing  is  shown  to  have  been  com- 
mitted with  willfulness,  deliberation,  and 
premeditation.  The  extreme  penal^  of  the 
law  la  imposed  for  snch  oBew/M  by  reason 
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of  the  manner  in  which  they  are  committed. 
There  is  no  occasion  to  mitigate  the  punlsli- 
ment  becanse  of  the  known  wealcnessee, 
tralltiea,  and  passions  of  mankind,  since 
proof  of  the  deliberation  and  premeditation 
precludes  the  Idea  that  the  slayer  was  domi- 
nated by  SQch  passlona. 

But  when  we  come  to  the  third  kind  of 
murder  in  the  first  degree  It  will  be  seen  that 
In  its  nature  It  Is.  wholly  distinct  from  the 
two  preceding  classes.  In  this  the  law  has 
said  to  the  malefactor,  "If  in  your  perpetra- 
tion of  or  attempt  to  perpetrate^  arson,  rape, 
robbery,  burglary,  or  mayhem  yon  shall  take 
the  life  of  a  fellow  being,  Intentionally  or 
unintentionally,  your  crime  is  murder  of  the 
first  degree.  The  killing  may  be  willful,  de- 
llberatei  and  premeditated,  or  it  may  be  ab- 
solutely accidental.  In  either  case  you  are 
equally  guilty.  The  elements  of  willfulne^ 
deliberation,  and  premeditation  are  not  in- 
dispensable to  ypur  crime.  The  murder,  un- 
der section  187  of  the  Penal  Code,  is  estab- 
lished, in  that  the  killing  is  unlawful,  it  hav- 
ing been  perpetrated  In  the  performance  or 
attempt  to  perform  one  of  these  felonies,  and 
the  malice  of  the  abandoned  and  malignant 
heart  is  shown  from  the  very  nature  of  the 
crime  you  are  attempting  to  commit.  There- 
fore, If  in  perpetrating  arson,  although  In  th6 
belief  that  the  building  is  unoccupied,  some 
person  within  the  building,  unknown  to  you, 
shall  lose  his  life,  you  are  guilty  of  murder 
in  the  first  degree.  Or  if,  in  burglariously 
entering  premises  which  you  believe  to  be 
unoccupied,  you  shall  accidentally  take  the 
life  of  one  whose  presence  is  unsuspected  by 
yon,  Btlll  your  crime  is  murder  in  the  first 
d^:ree."  That  such  is  the  true  meaning  and 
construction  of  our  statute  there  can  be  no 
doubt  Commonwealth  t.  Green,  1  Aahm. 
289,  and  Keenan  t.  Commonwealth,  44  Pa. 
55.  84  Am.  Dec.  414— the  only  casM  which 
the  appellant  presents  for  consideration — 
both  have  to  do  with  deliberate  and  premed- 
itated homicide,  and  the  discussion  of  the 
court  was  In  reference  to  this  form  of  mur- 
der. In  the  first  a  soldier,  with  his  muskeg 
shot  bis  drill  sergeant,  after  having  threaten- 
ed to  do  so.  In  the  second  the  conductor  of 
a  street  car,  after  admonishing  a  noisy  and 
boisterous  passenger  to  be  qnlet,  attempted 
to  eject  him,  and  was  stabbed  to  death. 
Neither  of  these,  it  win  be  observed,  has  any 
bearing  upon  the  crime  here  under  consid- 
eration. 

It  will  be  noted  that  at  common  law  mur- 
der was  carried  into  the  unlawful  killing  of 
a  human  being  In  the  perpetration  of  any 
misdemeanor,  and  death  was  the  penalty 
which  followed.  The  rigor  of  the  common 
law  has  been  modified  by  our  Code  section, 
which  Is  drawn  from  the  laws  of  New  York 
as  tltey  stood  In  1860.  In  Bnel  t.  The  Peo- 
ple, 78  N.  T.  492,  84  Am.  Rep.  5B5.  Will  be 
fonnd  an  e^ositlon  and  consideration  of  the 
(Ganges  made  In  the  New  York  statutes  rela- 
tive to  the  crime  of  murder.  The  court 
there  quotes  the  first  statute,  which  wms  to 


the  effect  that  the  killing  shall  constitute 
murder  "when  perpetrated  without  any  de- 
sign to  efltect  death,  by  a  person  engaged  la 
the  commission  of  a  felony."  2  Rev.  St.  (Ist 
Ed.)  part  4.  c.  1,  tit  1,  «  5.  "The  killing," 
says  the  court  "while  engaged  in  the  per- 
petration of  any  felony  which  caused  death, 
even  if  unlntentlonaUy,  Is  here  expressly  de- 
clared to  be  murder."  The  court  proceeds: 
"The  statute  of  1878  [Laws  1873,  p.  1014,  c. 
644]  was  then  passed,  which  is  precisely  like 
the  statute  of  1876  [Laws  1876,  p.  317,  c.  333], 
already  cited,  except  that  the  words  'with- 
out any  design  to  ettect  death'  are  omitted 
in  the  latter  statute.  The  evident  purpose  of 
omitting  these  words  was  to  make  any  kill- 
ing, while  engaged  in  the  perpetration  of  a 
felony,  murder  in  the  first  degree,  no  matter 
what  the  design  was,  or  whether  it  was  In- 
tentional or  casuaL  So  that  a  person  engag- 
ed in  the  commission  of  the  crime  of  arson, 
burglary,  rape,  or  any  other  felony,  who  kill- 
ed another,  was  chargeable  with  murder  In 
the  first  degree.  Under  all  of  these  various 
provisions  where  the  killing  was  perpetrated 
It  was  of  no  consequence  what  the  intention 
was.  The  statute  was  aimed  against  any 
killing  by  a  criminal  while  committing  any 
of  the  felonies  enumerated,  and  the  last 
amendment  while  engaged  in  the  commis- 
j  slon  of  any  of  the  numerotia  felonies  known 
to  the  law.  The  striking  ont  of  the  words 
'without  any  design  to  ^ect  death*  was  n» 
doubt  designed  to  avoid  any  necessity  of 
showing  that  there  was  no  such  intention, 
and  to  make  the  law  more  explicit  and 
clear." 

For  the  foregoing  reasons,  the  Judgment 
appealed  from  Is  affirmed. 

We  concur:  BEATTT,  O.  J.;  McFAR- 
LAND,  J.;  VAN  DTKB,  J.;  ANOELLOTTL 
J.;  LORIQAN,  J. 


SMITH      PACIFIC  VINEGAB  &  PICKLE 
WORKa  (8.  F.  2;074.) 

(Supreme  Court  of  California.   Feb.  11.  1904.) 

OOBPOaATIONB  —  JTOWXBB  OW  OnTOKBS  —  OOR- 
IBACTS  WIXH  XHXUBBLVES  IKDITIDtrAXXT— 
VAX.ID1TT  —  a&TZnCATIOn  —  BXFBBSB  —  IH- 

PLIED. 

1.  Voder  Oiv.  Code,  S  2230,  providing  that  no 
:  trustee  or  bla  agent  may  take  part  in  any  trans- 
action concerning  the  trust  in  which  he  or  him 
agent  has  an  interest  adverse  to  the  beDefldary; 
'  section  2234,  providing  that  a  violation  of  this 
'  provision  Is  a  fraud  against  the  beueficiary:  and 
section  2822,  declaring  that  no  general  anUiori- 
'  ty  shall  authorize  an  agent  to  do  any  act  which 
,  a  trustee  is  forbidden  from  doing— the  president 
'  of  a  corporation  ia  prohibited  from  pnrchaslDS 
!  notes  payable  to  the  corporation  and  Indorsbs 
'  tbem  to  himself  individually. 
I     2.  l^e  court  will  uot  permit  any  Inquiry  Into 
the  question  of  the  honesty  or  fairness  of  a 
transaction  whereby  the  president  of  a  corpora- 
tion purchases  notes  payable  to  ths  corpwatiOB 
and  Indorses  them  to  nimself. 

3.  The.  by-laws  of  a  corporation  providing 
that  the  president  thereof  "atiall  sign,  at  pren- 
dent,  all  certificates  of  stocks,  checks,  notes. 
*  *  *  and  other  Initmnients  in  writing,  sm 
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ib&II  have  full  pow»  to  act  la  all  respects  u  tba 
general  agent  and  manager  of  the  companj. 
subject  to  the  adrlce  of  the  board  of  directorg," 
does  not  authorise  the  pi^i^eut  to  purchase 
notes  pimihle  to  the  corporattoa  and  todone 
them  to  hiiiiselt  bKllTidiially. 

On  Rehearing. 

4.  A  maker  ezecnted  notes  to  a  corporation. 
The  president  Indorsed  the  notes  to  himself  in- 
dirfdaallr,  making  the  corporation  liable  as  in- 
dorser.  Renewal  notes  were  given,  indorsed  in 
the  same  manner.  The  directors  of  the  cor- 
poration had  no  knowledge  of  the  transaction, 
and  did  not  know  of  exIsteDce  of  the  re- 
newal notes.  At  directors'  meetings  tbey  asked 
Che  president  If  the  notes'  were  being  ^aid  at 
maturi^  and  they  received  an  affirmative  an* 
Bwer.  The  vice  president  testified  that  While  be 
acted  as  president  he  indorsed  some  of  tbein 
I  notes  to  raise  money,  but  knew  nothing  of  tha 
renewal  notes.  Held  not  to  show  an  express 
ratification  on  the  part  of  the  corporation  of  the 
unantborized  acts  of  the  president 
y  5.0b  the  Issoe  whether  a  corporation  implied- 
y  Ij  ratified  the  unauthorized  act  of  its  president 
in  indorsing  to  himself  individually  notes  be- 
longing to  the  corporation,  it  was  shown  that 
the  secretary  joined  with  the  president  in  In- 
dorsing the  name  of  the  corporation  on  the 
Botes.  Knowledge  of  the  transaction  was  con- 
cealed from  the  directors  by  the  president  and 
secretary,  who  made  false  statements  on  being 
aeked  whether  the  notes  were  being  paid  at 
maturity.  Held  not  to  show  an  implied  ratiflca- 
tkn  tr  the  corporation. 

In  Bank.  Appeal  from  Snperfor  Court, 
Ottj  and  County  of  San  Fnnclaoo;  J.  0.  B. 
Hebbard,  Jndga. 

OonaoUdated  ftctiona  D7  like  Padflc  Ytnegar 
Se  Plekle  Works  against  Sidney  M,  Smltb, 
SUnej  K.  Smltb  against  the  Fadlte  Vinegar 
A  Fickle  Works,  and  by  Bllsabeth  B.  Smith 
and  another  against  the  same  defendant. 
From  adrerse  Jndgmraits  in  each  action,  the 
FacUle  Yfai^ar  ft  Pickle  Works  aroeals.  Be- 
Tersed. 

J.  G.  Campbell  (W.  H.  Metson,  Campbell, 
Metson  A  Campbell,' J.  J.  Kennedy,  W.  H. 
Metson,  and  John  Garber,  of  counsel),  for 
appellant  Carter  P.  Fomeroy,  for  r^ond- 
ents. 

•  LOBIOAN,  3.  These  eases  are  both  pre- 
sented on  a  consolidated  transcript  on  aK>- 
iwal,  and,  as  the  same  general  principles  of 
law  are  applicable  to  both,  they  will  be  con- 
sidered togetbn. 

The  flnrt;  acdrai  Is  brought  the  Pacific 
Vinegar  A  Pickle  Works  (which  tor  brevity 
-will  hereafter  be  referred  to  as  the  "Fickle 
Works"  or  corporation)  to  enjoin  the  said 
Sidney  If.  Smith  from  selling  or  transferring 
certain  promissory  notes  not  yet  due,  given 
by  a  corporation  known  as  the  California 
Packing  Company  to  said  pickle  works,  and 
Indoi'sed  by  said  Smith,  as  president  of  the 
latt«,  to  himself;  also  for  the  cancellation 
of  such  indorsements.  The  second  action  la 
brought  by  said  Sidney  M.  Smith  against  the 
pickle  works  to  obtain  Judgment  on  notea 
executed  by  the  same  packing  company  to 
the  plekle  works,  and  similarly  indorsed  and 
btid  by  him.  The  pleadings  in  both  cases 
tnlly  raise  the  legal  aneatkm  to  b«  dl^osed 


of,  and  the  facts  under  which  It  Is  presented 
are  as  followa: 

Said  Sidney  H.  Smith  wa^  at  all  the  times 
herein  mentioned,  a  director  and  president 
of  the  i^ckle  works,  and  the  by-lawe  thereof 
inrovlded  that  "be  shall  sign  as  president  all 
certificates  of  stock,  cliecks,  notes,  bills  pay- 
able, acceptancn,  bUla  of  exchange,  con- 
traclB,  and  other  Instruments  In  writing,  and 
shall  have  full  power  to  act  In  all  respects 
as ,  the  general  agent  and  manager  of  the 
company,  subject  to  the  advice  of  the  board 
of  directors";  that  said  pickle  works  was 
doing  business  with  a  corporation  known  as 
the  California  Packing  Company,  under  a 
contract  which  provided  that  the  pickle 
works  should  supply  the  packing  company 
irtth  material,  and  binding  the  latter  not  to 
contract  with  any  other  parties  for  such  ma- 
terial; that  the  pickle  works  sold  goods  to 
the  packing  company  under  such  contract, 
and,  upon  monthly  statements  rendered, 
notes  were  given  by  the  latter  In  fftvor  of 
Hie  finmer,  Indorsed  by  one  A.  B.  Patrick; 
Hut  some  of  said  notes  so  deUrered  were  re- 
tained by  file  pickle  works,  some  reapond- 
eat  Smith  bad  discounted  by  the  Bank  of 
British  Oolnmbia  for  the  benefit  of  the  pickle 
works,  and  others  were  purchased  by  said 
Smith,  In  which  latter  case,  as  when  dis- 
counting Hiem  to  the  bank,  he  tranaferred 
the  same  by  an  Indorsement  ot  tiie  name  of 
the  Padflc  Vinegar  A  Pickle  Works  thereon, 
by  himself  as  president;  that- when  he  pur- 
chased said  notea  from  the  ^ckle  works  he 
paid  over  for  Its  benefit  the  face  of  llie  prin- 
cipal and  accrued  Interest  thereon,  and  that 
no  better  toms  could  hsTo  been  obtained  at 
a  bank.  On  December  18,  1899,  said  Smith 
held  notes  of  said  packing  company  so  in- 
dorsed, and  maturing  <m  that  date,  amount- 
ing to  the  sum  of  916.992.28,  which  on  that 
day  he  surrendered,  and  took  from  said  pack- 
ing company  a  series  of  notes,  each  for  about 
91,000,  maturing  monthly.  These  renewal 
notee  woe  also  Indorsed  by  A.  B.  Patrick, 
and  when  deUvered  to  aald  Smith  tiie 
packing  company  he  Indorsed  them  to  him- 
self as  before,  with  the  name  ot  the  Pacific 
Vinegar  A  Pickle  Works,  1^  hlmsdt  ss  pres- 
ident; that  said  renewsl  notes  were  so  taken 
at  the  request  of  the  pocking  company,  and 
were  drawn  In  such  series  of  small  amounts 
so  that  said  company  could  meet  them  month- 
ly, and  were  renewed  so  that  the  time  of 
payment  might  be  extended.  Aaide  from  tiie 
renewal  notes.  Smith  h^d  other  notes  of  the 
packing  company,  purchased  by  him  from 
the  pickle  works,  and  similarly  Indorsed.  Ot 
these,  three,  for  upwards  of  ¥1,500  each, 
were  paid  by  the  packing  company  to  re- 
spondent Smith  in  September,  October,  and 
December,  1899,  and  of  the  renewal  notes  ot 
December  16,  1899.  three,  for  $1,500  each, 
were  likewise  paid  him  in  January,  February, 
and  March,  1900.  No  payments  were  paid 
during  these  periods  of  any  of  the  notea 
executed  bj  the  packlnf  company  to  flie 
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Idckle*  works  anfl  retalnefl  by  tt,  alQiongb  at 
tbese  times  the  secretary  of  the  latter  had 
In  its  safe  muiald  notes  of  said  packing  com- 
pany, which  In  March,  1900,  amounted  to 
from  twelve  to  fifteen  thousand  doUais,  be- 
sides which  there  were  ontstandlng,  tm  that 
date,  notes  ct  said  company.  Indorsed  by  the 
pickle  works,  by  said  Smith  as  present,  and 
beld  by  the  Bank  of  British  Cblnmbla, 
amounting  to  about  ^,000.  That  none  of 
the  other  four  members  of  the  board  of  dl> 
rectors  of  the  pickle  works  had  any  knowl- 
edge of  these  transactions.  It  further  ai^- 
pears  that  the  pickle  works  Is  solvent.  As 
to  Qie  actual  condition.  In  that  respect,  of 
the  packing  company,  or  A.  B.  Patrick,  flie 
prior  indorser  of  its  paper,  the  record  18  si- 
lent, although  It  appears  ^m  the  evidence 
that  the  packing  company  had  stated  to 
Smith  that  it  could  not  pay  its  bills  month- 
ly and  pay  the  full  amount  of  the  notes,  and 
it  was  for  that  reason  that  be  had  put  them 
In  such  a  shape  as  to  nuture  in  the  neigh- 
borhood of  tl,S(Kk  per  month.  These  are 
some  of  the  principal  facts  In  the  case,  and 
are  all  that  are  necessary  here  to  be  stated 
In  order  to  folly  presoit  and  consider  the 
main  proposition  of  law  involved. 

Judgments  were  rendered  In  favor  of  Sid- 
ney M.  Smith  in  both  actions;  in  the  first  for 
his  costs;  In  tbe  second  for  the  amount  of 
the  notes  therein  sued  on— $7,651.96;  and 
from  both  Judgments  tbe  pickle  woAs  ap- 
peals. 

Several  points  are  made  by  appellant  l<x 
a  reverssl,  but  we  will  consider  only  the 
main  one,  which  we  deem  controlling  and 
dedsive  of  the  case.  Tbe  others  are  merely 
subsidiary  and  unimportant  Broadly  stat* 
ed,  the  legal  proposition  Insisted  on  by  ap- 
pellant Is  that  one  occupying  a  fiduciary  or 
trust  relation  to  a  corporation  cannot  while 
such  relation  lolBts,  vnter  Into  ai^  express 
contract  with  himself  individually  relative 
to  the  trust  property  which  will  be  binding 
on  the  coi-poratlon;  that  such  a  contract  is  a 
tveach  of  trust  and  v<rfdable  at  the  mere 
election  of  tbe  corporation,  if  not  absolutely 
vc^;  and  that  wlien  such  a  contract  la 
sought  to  be  enforced,  the  court  will  not  per^ 
mlt  any  investigation  ss  to  tbe  fairness  or 
unfairness  of  the  transaction,  nor  will  It 
permit  tbe  trustee  to  show  that  It  was  not 
detrimental,  or  that  it  was  even  advanta- 
geous to  tbe  beneficiary.  Such  an  Inquiry 
cannot  be  entered  Into.  And,  specially  ap- 
plying the  rule  to  the  facta  in  the  case  at 
bar,  it  It  claimed  that  as  the  respondent 
Smith,  at  tbe  time  be  acquired  ownership  of 
said  notes,  occupied  a  fiduciary  and  trust 
relation  to  appellant  corporation,  both  as 
presl'lent  and  director,  and  tbat  as  the  con- 
tracts of  Indorsement  guarantying  tbe  pay- 
ment of  said  notes  by  said  corporation  were 
made  by  himself  as  president  to  himself' 
individually,  wltbout  the  authority,  knowl- 
edge, or  approval  of  the  corpomtlon,  they 
cannot  be  anforced  by  him  against  it  Wa 


;  are  satisfied  Oat  lUs  contention  of  appel- 
:  lant  Is  sound,  and  sustained,  not  only  by  the 
Code  provisions  ol  this  stat^  but  by  an  un- 
broken Una  of  anthotittea. 

It  will  be  6bserved  that  no  qoeatlon  Is  in- 
volved in  this  action  of  the  right  of  a  dlrect- 
OT,  who  bas  advanced  or  loaned  money  to  a 
corporation,  to  recover  it  back  on  a  qnantam 
meruit  and  decisions  which  sastain  such  a 
right  hare  no  application.  The  action  at  bar 
is  one  brought  by  a  director  who.  as  presi- 
dent of  tbe  corptnatlon,  pDrchaaed  its  notes 
outright  and  caused  tbe  corporation,  by  him- 
self as  president  to  become  indorser  of  the 
notes  to  •himself  indiridnaily,  as  indorsee^  and 
Is  now  seeking  to  enforce  ancb  contract  of 
Indorsement  against  his  corporation.  His 
suit  Is  brought  upon  an  «preBs  contract, 
the  maUng  of  wblch  and  Its  enforcement  are 
equally  prohibited  by  law.  In  this  regard 
tbe  genwal  principle  Is  deai^  stated  In  Ben- 
ilek  r.  Thomas,  66  Fed^  101,  18  O.  O.  A. 
i57:  "It  is  an  dementary  law  that  an  agent 
authorized  to  act  for  a  principal  in  a  given 
negotiation  cannot  deal  with  himself.  He 
cannot  when  authorlaed  to  buy  propwty  or 
borrow  mon^,  sell  his  &wn  property  or  loan 
bis  own  funds,  without  communicating  tb« 
Crc^  to  his  prtudpal.  An  agent  cannot  unite 
his  personal  and  r^nesentatlTe  chanctora  in 
the  same  transaction.  Tba  doctrine  applies 
to  all  persons  who  occupy  a  fldudary  rela- 
tion, and  it  is  ««eclally  applicalde  to  the  of- 
flcen  of  a  «npontton  when  acting  for  and 
In  behalf  of  ttie  company.  They  cannot  nsa 
their  olBclal  kxMltlon  to  benefit  UiemaelTea 
Individnally.  In  shor^  an  officer  ct  a  cor- 
poration is  not  qualified  to  act  Cor  hto  com- 
pany in  any  transaction  whweln  tbe  corpora- 
tlon  is  dealing  with  the  officer."  Warden  t. 
B.  B.  Oo..  108  U.  S.  651,  26  H  Ed.  S09;  Mal- 
loty  ▼•  Mallory-Wbeeler  Ca  (OomL)  28  AtL 
70B;  Bigek)w  on  Fraud,  217;  Ferry  on 
Truata,  i  207.  And  In  Moraweta  Prir.  Corp. 
1 617,  tt  is  said:  "x'he  dlrecton  of  a  corpora- 
tlou  have  no  authority  to  bind  tbe  company 
to  any  contract  made  with  themselves  pw- 
sonall^.  •  •  *  Tbu  a  president  cashier, 
or  managing  agent  baring  authority  to  algn 
the  name  of  a  corporation  to  negotiable  in* 
stroments;  cannot  execute  or  indone  a  note 
to  himself,  or  certify  a  check  for  bis  own 
benefit"  Thto  role  is  based  on  sound  public 
policy,  and  there  also  enters  into  it  the  legal 
principle  that  in  mrder  to  make  an  expresa 
contract  there  must  be  the  assent  of  two 
separate  Independent  minds;  that  no  nun 
can  effectually  make  a  contract  with  hImaelL 
In  tbe  case  at  bar,  the  respondent  Smith  as- 
sumed to  constitute  himself  both  the  con- 
tracting parties.  There  la  no  pretense  that 
he  was  dealing  with  the  corpomtlon  rep- 
resented by  other  memben  of  tbe  board  of 
directors,  or  with  other  agents  thereof.  He 
was  dealing  with  himself,  contracting  as 
president  with  blmnelf  as  an  individual,  and 
was  the  contracting  party  on  both  rides. 
The  corporation  made  no  sale  of  tiiese  notes 
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to,  or  contract  of  IndoFEement  thereof,  with 
him.  He  adjusted  the  whole  matter,  dictated 
tbe  terms  of  the  transfer  by  himself  with 
blmself,  coiopleted  the  transaction  In  this 
nnilateral  capacity,  and  It  was  the  result 
solely  of  hla  own  discretion  and  Tolltlon.  To 
this  situation  the  language  of  the  court  In 
Mercantile  Mut.  Ins.  Co.  r.  Hope  Ins.  Co., 
8  Mo.  App.  411,  may  pertinently  be  applied: 
"A  contrlrance  which  reduces  the  two  par- 
ties to  one,  and  admits  an  agent  represent- 
Ing  antagonistic  Interests  to  make  a  bargain 
by  himself,  is  so  far  against  the  policy  of 
tbe  law  that  the  contract  is  held  to  be  Told, 
unless  tbe  principal  chooses  afterwards,  and 
with  knowledge  of  all  the  circumstances  that 
affect  his  possession,  to  ratify  the  act  of  his 
agmt"  In  Clark  &  Marshall's  Private  Cor. 
vol.  8,  S  769,  the  mle  is  concisely  summed  up 
In  this  language:  "A  person  cannot,  as  di- 
rector or  other  officer  of  a  corporation,  en- 
ter into  a  valid  contract  on  behalf  of  the  cor- 
pomtion  with  himself  In  his  IndlTldual  ca- 
pacity, or  be  both  vendor  and  purchaser, 
for  two  persons  are  necessary  elements  to 
the  formation  of  a  contract.  Tbe  fact  that 
he  acts  as  an  officer  of  the  corporation  on 
one  Bide,  and  for  bJmwtC  on  the  ether,  can 
make  no  difference." 

Recurring  now  to  tbe  main  legal  prpposl- 
tlon  under  discosBion,  it  Is  provided  by  sec- 
tioii  2230  of  tbe  Civil  Code  that  "neither  a 
trnatee,  nor  any  of  his  agents,  may  take  part 
in  any  transaction  concerning  the  trust  in 
which  he,  or  any  one  for  whom  be  acts  as 
agent,  baa  an  interest,  presmt  or  contingent, 
adTerse  to  that  of  bis  beneficiary,  except 
wlwn  the  beneficiary,  having  capadi^  to  con< 
tract  with  the  foil  laiowledge  of  the  motlTe 
of  tbe  trustee^  and  of  all  oth»  facts  caweriH 
Ing  the  tranaaction  which  might  affect  his 
own  decision,  and  without  the  use  of  any  In- 
fluence on  tbe  part  of  the  trustee,  permits 
talm  to  do  so."  And  by  section  2284  of  the 
same  Code  it  is  provided  that  **vfery  viola- 
tion of  the  pTevlons  preceding  sections  ef 
this  article  Is  a  fraud  against  the  ben^clary 
of  a  trust**  These  Code  provisions  apply  to 
directors  of  a  corporation  In  their  relation 
to  it  as  trustees,  and  by  section  2322  of  that 
Code  they  are  made  to  apply  to  the  respond- 
ent, as  the  agent  of  such  corporation,  in  the 
case  at  bar.  This  last  section  declares  that 
"an  authority  [of  an  agent]  expressed  in  gen- 
eral terma,  however  broad,  does  not  ai^ 
tborise  an  agent  *  *  *  (8)  to  do  any  act 
which  a  trustee  Is  forbldd«i  to  do  by  article 
2,  chapter  1,  of  the  last  title,"  which  chap- 
ter includes  flie  sections  above  quoted.  As  tt 
docs  not  appear  in  this  case  that  the  respond- 
ent had  any  spedal  autiiority  from  the  cor- 
poration to  enter  into  the  transaction  In  que»* 
tion  here,  he  necessarily  must  claim  to  have 
been  empoweved  to  make  tt  under  an  author- 
ity expressed  in  general  terms,  and  hmce 
the  sections-^sao.  2234,  Civ.  code—  in  regard 
to  trustees  must  apply  to  him,  as  a  mere 
■sent  9t  -the  corporation.  Bo  applied*  the  law 


r  is  inflexible  that  one  acting  In  such  fldu- 
I  dary  capacity  will  not  be  permitted  to  deal 
I  with  himself  in  bis  Individual  capacity  rel- 
i  atlve  to  the  trust  property. 

Upon  this  point,  as  we  have  said,  the  cur- 
j  rent  of  authority  In  this  state  Is  unbroken, 
and  It  will  only  be  necessary  to  refer  at 
length  to  a  few  of  the  cases  which  clearly 
and  uncompromisingly  announce  the  rule, 
I  with  general  citations  to  such  others  from 
j  our  own  court  as  affirm  the  doctrine.   In  the 
ease  of  Davis  v.  Rock  Creek  Co.,  66  Cal.  364, 
86  Am.  Rep.  40;  where  tbe  facts  are  stated. 
I  as  well  as  tbe  law'  declared,  it  Is  said:  "But 
'  apart  from  this  consideration,  the  transaction 
.  In  question  cannot  be  upheld.   The  law,  for 
I  wise  reasons,  will  not  permit  one  who  acts 
In  a  fiduciary  capacity  thus  to  deal  with  him- 
self in  his  Individual  capacity.   The  position 
j  of  A.  Wolff  as  a  member  of  the  firm,  of  A. 
Wolff  &  Oo.,  and  his  position  as  trustee  and 
president  of  the  corporation  defendant  were 
Inconsistent  and  conflicting.    In  purchasing 
the  debts  of  tbe  corporation  in  bis  individual 
capacity.  It  was  to  bis  interest  to  buy  them  at 
as  great  a  discount  as  possible.  Tbe  greater 
tbe  discount  the  greater  his  gain.   If  he  suc- 
ceeded in  pnrcliaslng  the  debte  at  any  dis- 
count, to  that  extent  he  assumed  to  himself  an 
advantage  notcommon  to  all  of  tfaeatockbold- 
ers.  To  permit  this  to  be  done  would  be  to 
permit  the  violation  of  one  of  the  plainest 
princtt»le8  of  equl^  applicable  to  tmstees.  lu 
this  pardcidar  case  It  does  not  appear  tbat 
Wolff  assumed  thedemands  against  tbecorpo- 
ratlon  at  any  discount   N^tber  does  It  ap- 
pear that  he  did  not.  Nor  does  the  policy  of 
the  law  permit  an  inquiry  into  tbat  question. 
Occupying,  as  be  did,  tbe  position  of  trustee.  ^ 
he  should  not  have  put  hinuelf  in  a  position 
I  adverse  to  his  cestui  que  trust  One  cannot 
faithfully  serve  two  masters  whose  Int^ 
ests  are  tUverse."   In  the  still  later  ease  of 
Sims  T.  Petaluma  Gaslight  Co.,  181  Oal.  668, 
08  Pae,  1012,  it  is  said:   "The  court  was 
clearly  correct  in  holding  that  for  the  rea- 
sons stated,  the  contract  Introduced  in  evi- 
dence on  the  part  of  the  plainUff  was  Invalid. 
Being  president  of  tbe  defendant  corporation. 
Van  Syckel  necessarily  was  one  of  ttw  dl- 
<  rectors  thereof  (GlT.  Code,  1  308);  and,  as 
'  audi,  be  occiqtled  a  fiduciary  relation  to  tbe 
I  cmporatlqn  and  its  stockholders.  'A  trustee 
may  not  use  or  deal  vrith  the  trust  property 
fw  Ids  own  profit  or  for  any  other  purpose 
unconnected  with  the  trust  In  any  manner.* 
Olv.  Code,  I  2228.  He  cannot  take  part  In 
any  transactloD  In  which  he,  or  any  one 
for  whom  be  acta,  has  an  interest  present  or 
I  contingent  adverse  to  that  of  his  benefldary. 
:  Civ.  Code,  I  2230.  In  fact,  this  rule  did  not 
'  have  Ite  culgln  wltb  the  Codes,  but  It  Is 
'  much  older.   It  la  against  public  policy  to 
I  permit  any  person  occupying  fiduciary  tela- 
:  tlons  to  be  placed  in  such  a  position  that  be 
may  be  tempted  to  betray  hla  duty  as  a  true- 
tea    'Hence  tbe  rule  Is  unyielding  that  a 
trustee  shall  not  under  any  circumstances, 
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be  alloweA  to  bava  any  dealings  with  the 
trnat  properfy,  with  taimBelf,  or  acqnlre  any 
interest  therein.  Courts  will  not  permit  any 
Investigation  Into  the  fairness  or  tmfftlmeH 
of  the  transaction,  or  allow  the  trustee  to 
abow  that  the  deaUng  was  for  the  best  inter- 
est oC  the  benefldary.*  Wlckersham  t.  Crit- 
tenden, 93  Gat  29,  28  Pac;  788.  In  Aberdeen 
Ry.  Co.  T.  Blalkle^  1  M.  A.  C.  Q.  461.  It  la 
said:  'Bo  strictly  Is  this  principle  adhered  to, 
that  no  question  Is  allowed  to  be  raised  as  to 
the  falmMB  or  nnf almess  of  the  contract  so 
entered  Into.  It  obrkrasly  Is  or  may  be  Im- 
possible to  demonstrate  hdw  far,  In  any  par- 
ticular case,  the  terms  of  snch  a  contract 
have  been  the  best  for  the  Interests  of  the 
cestui  que  tmst  which  It  was  possible  to  ob- 
tain. It  may  sometimes  happen  that  the 
terms  on  which  a  trustee  has  dealt  or  at- 
tempted to  deal  with  the  estate  or  intwests 
of  those  for  whom  he  Is  a  tmstee  have  been 
as  good  as  could  be  obtained  from  any  oth- 
er person;  they  may  eren  at  the  time  have 
been  better;  but  still,  so  Inflexible  Is  the  rule, 
that  no  Inquiry  on  that  subject  Is  permit- 
ted.'** 

These  authorities  lay  down  two  proposi- 
tions: First,  that  an  expressed  contract  can- 
not be  entered  Into  Ify  a  director  with  him- 
self relative  to  the  tmst  property;  and,  sec- 
end,  that  the  court  will  not  permit  any  In- 
quiry into  the  question  of  the  honesty  ot  fali^ 
cess  of  the  ttansacticm.  Tlie  philosophy  of 
tbls  rule  is  quite  apparent,  and  Its  inflexibil- 
ity Is  the  strongest  saf^naid  which  the  law 
can  otter  for  the  protection  of  the  interests 
of  Uie  bfflMflclary.  The  great  purpose  of  the 
law  Is  to  secure  fldelily  In  the  agent  When 
one  undvtakes  to  deal  with  himself  In  dif- 
ferent capacities— Indlrldual  and  representa- 
tive—tiiere  Is  a  manifest  hostility  in  the  po- 
sition he  occupies.  His  du^  calls  upon  him 
to  act  for  the  best  interests  of  bis  principal. 
His  self-toterest  prompts  him  to  make  the 
best  ba^aln  tor  himself.  Humanity  Is  so 
constituted  tbat,  when  these  conflicting  inter- 
ests arlse^  the  temptation  is  usually  too  great 
to  be  overcome,  and  duty  Is  sacrificed  to  in- 
terest In  order  that  this  temptatl<m  may 
be  avoided,  or,  if  indulged  in,  must  be  at  the 
peril  of  the  trustee,  It  has  been  wisely  provid- 
ed that  the  trustee  shall  not  be  permitted  to 
make  or  enforce  any  contract  arising  be- 
tween himself  as  trustee  and  Individually 
with  reference  to  any  matter  of  tlie  trust,  nor 
will  the  court  enter  into  any  examination 
of  the  honesty  of  the  transaction.  As  said 
by  the  Supreme  Court  of  New  Torfc  In  Mun- 
son  ft  a).  T.  8.  O.  &  a  R.  Co.  et  al.,  108  N. 
Y.  74,  8  N.  E.  868:  "The  law  permits  no 
one  to  act  In  such  inconsistent  relations.  It 
does  not  stop  to  Inquire  whether  the  contract 
or  transaction  was  fair  or  unfair.  It  stops 
the  inquiry  when  the  relation  Is  disclosed, 
and  sets  nslde  the  transaction,  or  refuses  to 
enforce  it,  at  the  Instance  of  the  party  whom 
the  fiduciary  undertook  to  represent,  with-  j 
out  undertaking  to  deal  wltb  the  question  of 


abstract  Justice  to  the  particular  ease.  It 
prevente  frauds  by  making  them,  as  far  ma 
may  be,  bnpoaslble,  knowing  that  real  mo- 
tives often  elude  the  most  searching  Inquiry; 
and.it  leaves  ndth«r  to  judge  nor  jury  the 
right  to  determine,  upon  a  cooBideratlon  of 
ita  advantages  w  disadvantages,  whether  a 
contract  made  under  such  drcumstanoes 
shall  stand  All.  *  *  •  The  value  of 
the  rule  of  equity  to  which  we  have  adverted 
lies  to  a  great  extent  In  ito  stubbonmess  and 
toflexibiUty.  Its  rigidity  gives  it  one  of  Its 
chl^  uses  as  a  preventive  or  discouraging  In- 
fluence, because  it  weakens  the  temptation 
to  dlsbonesty  or  unfftlr  dealing  on  the  part 
of  trustees,  by  vlUatlng,  without  attempted 
discrimination,  aU  transactions  to  which  they 
assume  the  dual  character  at  pElnc^l  and 
represmtatlve." 

So  harmonious  Is  the  law  on  this  subject 
tbat  authorities  might  be  dted  Indefinitely, 
but  reference  Is  made  only  to  those  to  this 
state  whwe  the  principles  have  been  discuss- 
ed, reitOTated,  and  luqproved:  San  Diego  v. 
S.  D.  &  L.  A.  B.  Co^  44  O&l  112;  Andrews 
V.  Pratt^  Id.  817;  Wilbur  v.  I^e^  40  Oal. 
202, 19  Am.  Bep.  64S;  Obamberlato  v.  Wool 
Growing  Company,  M  Cal.  106;  Shakespear 
V.  Smith,  77  Cal.  638,  20  Pac.  2M,  11  Am.  St. 
Bq>,  g27i  Smith  v.  Immigration  Asfloelattoo. 
78  Cat  2B2;  20  Fae.  677,  12  Am.  St  Bep.  68; 
Graves  v.  Hlidng  Co.,  81  GaL  818,  22  Pbjc 
666;  San  Francisco  Water  Go.  v.  Fattee,  86 
Gal.  628,  25  Pac  185;  Wlckersham  v.  OcltteD- 
den,  88  tial.  81.  28  Pac.  788;  Oas  Co.  v. 
Young,  108  GaL  148,  41  Pac  868;  28  L.  B.  A. 
463;  CurUn  v.  Salmon  River,  «te.,  180  Gal. 
845,  62  Pac.  562,  80  Am.  St  Bep.  132. 

We  bave  examined  the  eases  cited  by  coun- 
sel for  respondent  to  sunwrfUw  valldlly  of 
this  contract  snd  the  right  of  reqionduit  to 
recover  upm  It  but  tiiey  have  no  tdenuocy 
to  the  real  point  tovolvedi  We  will  not  dis- 
cuss at  all  the  authorities  cited  from  otlier 
jurisdictions,  and,  as  to  the  cases  In  this 
state,  will  mention  them  toMly,  and  tiien 
only  to  point  ont  their  special  Inapplicability. 
AU  toe  cases  <dted  by  counsel  are  eases 
where  either  the  director  of  the  corporatloD 
whose  dealings  were  questioned  dealt  direct- 
ly, but  Ulegally.  with  the  board  of  direetora 
of  a  solvent  corporation,  assuming  to  act  tor 
ft  or  dealt  with  such  board  wltb  the  knowl- 
edge or  approval  of  the  stodEholders,  or  they 
are  cases  where  tbe  Illegal  action  of  the  di- 
rector was  subsequently  ratified  and  approv- 
ed by  the  cwporato  authorities.  In  none  of 
these  cases  Is  it  held  that  be  could  desl  with 
himself,  or  that  a  contract  made  witii  him- 
self without  the  knowledge  of  tbe  other  di- 
rectors qr  the  stnckholders,  or  without  tbe 
subsequent  ratlflcatl<m  or  approval  of  tbe 
corporation,  could  be  snstained  or  enforced 
against  the  corporatton.  nils  marked  dis- 
tinction is  plainly  declared  to  a  Une  from  one 
of  the  cases  dted  by  respondent  (Lick  Oil  Go. 
j  V.  Marbury,  81  V.  S.  690.  28  L.  Ed.  828) 
where  tbe  court  says,  **Sba  defmdant  was 


Digitized  by 


OaL) 


SMITH  T.  PACIFIO  vmfiGAB  ft  FICKLE  WORKS. 


655 


not  bere  both  seller  and  buyer. "  In  the  caw 
«t  bar  ha  was  botb  seller  and  buyer,  vltb  tiie 
addltl<«ial  relation  created  hy  blnuel^  with 
Umaelf,  of  Indorser  and  Indorsee. 

Beferrlng  now  briefly  to  the  aotboiltiea 
dted  by  rewondent  from  tlila  court:  In  tbe 
ouw  of  Santa  Onu  R.  Go.  t.  Spreckles,  66 
OaL  19S,  8  Fae.  661,  802,  no  qu«atlon  of  a  dl- 
rectw  dealing  with  himself  was  InvolTed. 
The  plain  point  decided  there  was  that,  the 
corporatlMi  having  borrowed  money  from  the 
director  Hihn,  the  latter  was  entitled  to  be 
repaid.  But  this  Is  practically  declared  to 
be  the  rule  In  Davis  v.  Botft  Ore^  Gravea 

Mining  Oo.,  and  Sims  t.  Petalmna  Gaslight 
Go.— that,  where  tbe  corporation  has  dealt 
with  the  director,  he  can  recovw  iqkhi  a 
qnantnm  meruit;  not,  however,  that  a  direct' 
m  can  recover  upon  an  express  contract  made 
yrlth  himself  witliout  the  knowledge  or  sane* 
tlon  of  the  corporation.  In  the  caaey  of  Suttw 
St  Sy.  Ca  V.  Baum,  66  OaL  44,  4  Fae.  916, 
and  Bonney  v.  Tllley,  109  Cal.  846,  42  Pac. 
4S^  tike  note  and  mortgage  involved  there 
were  given  try  the  corporation  to  a  director. 
In  Seeley  v.  San  Jose,  etc.,  BO  Oal.  2S,  the 
plaintiff  paid  off  a  note  of  the  corporation  at 
the  request  of  Its  prerident  and  snperlntend- 
«nt,  and  thereupon  the  cwporatlon  gave  a 
note  to  plaintiff  to  secure  repayment  At  an 
annual  meeting  of  the  board  of  directors  and 
stockholders,  tills  note  was  recognised,  sanc- 
tioned, and  approved  by  them.  There  was 
noOilng  in  the  case  calling  tor  the  applica- 
tion of  tiie  rule  declared  in  Davis  v.  Rock 
Creek,  or  casee  affirming  a  similar  principle. 
In  fact  the  court  In  Seeley  v.  San  Jose,  eto^ 
recognised  the  distinction,  and  particularly 
stated  tn  Its  opinion  that  the  case  then  In 
band  was  not  "at  all  Uke  unto  Davis  v.  Rock 
Greek,  or  like  the  cases  of  San  Diego  r.  S.  D. 
&  L.  A.  B.  Co.  and  Wilbur  v.  lornde,"  previ- 
ously referred  to  by  us  in  this  opinion.  Nd- 
tlier  is  Phillips  ▼.  Sanger  Lumber  Co.,  180 
Cat  481,  82  Pac:  748.  applicable.  Tbe  only 
point  decided  there  was  that  tbe  corporation 
bad  zatlfled  the  contract  cUtaned  to  be  illegal, 
and  was  bound  by  the  ratification.  These 
are  all  the  cases  from  this  court  dted  by 
fiounsel,  and  none  of  tbem  run  counter  to, 
but  clearly  recognize  the  distinction  between, 
cauefl  where  the  director  deals  with  the  cor- 
poration, or  his  act.  while  Illegal,  Is  subse- 
quently ratified  by  It  and  cases  where  he 
deals  with  himself  without  the  knowledge 
and  approval  of  tbe  corporation,  and  where 
there  is  no  ratification.  While  some  claim  is 
made  that  the  corporation  In  this  case  rati- 
fied the  respondent's  acts,  It  Is  only  a  claim. 
There  Is  not  only  no  evidence  to  suppOTt  It 
but  the  evidence  Is  that  none  of  the  other 
officers  of  tbe  corporation  were  Informed  by 
respondent  of  tbe  matter,  or  knew  of  the 
transaction.  It  Is  hardly  necessary  to  say 
that  the  general  power  conferred  upon  Smith 
under  tbe  by-laws  did  not  give  him  authori- 
ty  to  contract  with  himself.  In  every  case 
where  the  validity  of  a  contract  made  by  a 


'  trustee  with  himself  is  in  question,  general 
;  authority  to  act  for  the  corporation  must  nec- 
I  essarily  have  existed,  In  order  to  apply  tbe 
principle  Invoked  here.    The  law  assumes 
j  that  tbe  trustee  Is  Invested  with  general  pow- 
I  er  to  contract,  hut  limits  Its  exercise  to  mat- 
I  ters  strictly  In  the  Interest  of  tbe  beneficiary, 
I  and  disqualifies  him  from  exercising  It  In  his 
own  behalf.   This  dlsahlU^  directly  results 
from  the  existence  of  the  general  authority. 

In  disposing  of  this  matter,  It  may  be  said 
that  if  a  director  wishes  to  take  security  for 
advances  made  to  the  corporation.  It  Is  not 
requiring  too  much  of  him  to  ask  for  such  se- 
curity, or  for  wbatevw  contract  he  would 
equitably  be  entitled  to,  In  order  to  protect 
I  his  advances.   If  he  fails  to  do  so.  and  has 
j  any  equitable  claim  arising  from  such  ad- 
L  vances  against  the  corporation,  he  may  bring 
j  an  action  on  a  quantum  meruit  to  recover. 
[  He  cannot  however,  mate  an  express  con- 
tract with  himself  which  can  be  enforced 
against  the  corporation  against  its  will;  nor 
can  tbe  fairness  tit  tueh  a  c<mtract  be  in- 
quired Into,  or  affect  tbe  rule. 

The  prliui^lea  heve  announced  apply  to 
both  cases  considered  on  this  appeal,  and,  for 
the  reasons  given,  the  judgments  therein  ap- 
pealed from  are  reversed,  and  the  causes  re- 
manded. 

Weoonenr:  BDATTY,  aJ.;  EOiNBHAW, 

J. 

McFABIiAMD.  J.  (concurring).  I  cwcur  in 
the  Judgment  of  revwsal,  and  bi  nearly  all 
that  is  said  in  the  (pinion  of  Mr.  Justice 
LORIOAN;  but  I  think  that  some  of  the 
quotationa  to  be  found  In  the  opiidon  state 
the  principle  of  law  under  discussion  rather 
too  broadly.  It  may  be  well  to  say,  alM^  that 
it  is  qidte  likely  that  the  reqiondent  Smith 
did  not  intend  to  do  any  unlawful  act  and 
that  what  be  did  probably  inured  to  the  bene- 
fit rather  than  the  Injury,  of  the  picUe  com- 
pany; but  well-established  and  Just  general 
principles  of  law  can  occasionally  be  invoked 
so  as  to  work  hardship  In  particular  cases. 

On  Rehearing. 

(Nov.  12.  1904.) 

HENSHAW,  J.  From  tbe  decision  of  tlilB 
court  in  bank,  rendered  in  the  above-enti- 
tled cause,  a  rehearing  was  granted,  to  tbe 
end  that  a  finding  made  by  the  trial  court, 
to  the  effect  that  the  Pacific  Vinegar  & 
Pickle  Works  ratified  and  ai^roved  each  and 
every  Indorsement  placed  upon  the  notes  of 
tbe  California  Packing  Company  by  Smith 

I  as  president  and  King  as  secretary,  should 
receive  further  consideration.  It  was  urged 
In  the  petition  for  rehearing  that,  although 
tbe  principle  of  ratification  was  fally  recog- 
nized in  the  opinion,  through  some  oversight 
the  finding  declaring  a  ratification,  which 
finding  fully  supported  the  Judgment  of  the 

,  trial  court,  had  been  overlooked.  Our  atten- 
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tion»  tiisrefbn,  npon  lUi  taeazing;  la  limited 
to  the  single  qoestloii  wlnther  or  not  Om 
flndinff  ot  ratification  is  supported  by  tbe  evi- 
dence. Respondent  contends  that  tbe  finding 
is  supported,  first;  nnda  evidence  sbowing 
express  ratification,  and,  second,  under  evi- 
dence showing  implied  ratification. 

L  The  express  ratification,  it  is  contended, 
finds  Biqiport  in  tbe  evidence  of  Mr.  Koster, 
the  vice  i^esident  of  tbe  PlCkle  Works,  wtao^ 
daring  a  tliree  months'  absence  of  the  presi- 
dent, Mr.  Smith,  performed  tatter's  du- 
ties. During  Koster'B  incumbency  as  presi- 
dent he  indorsed  three  ot  the  California 
Packing  Company's  notes.  Req>ondent  In 
his  brief  asserts  that  '*Mr.  Koster  himself 
testifies  that  at  tbe  time  lie  made  this  in- 
dorsement he  knew  that  at  least  one  of  tliose 
notes  -belonged  to  Mr.  Bmltti,  although  he 
deides  any  personal  knowledge  of  the  fact 
that  he  was  effecting  a  rmewal."  Tbe  evl- 
dmce  of  Mr.  Koster,  with  tbe  Inferences  and 
deductions  wbkb  may  legitimately  be  drawn 
from  itf  is  the  only  evidence  tonchii^  express 
ratification.  Mr.  Koster's  testimony,  bow* 
ever,  is  at  variance  with  respondent's  state- 
ment of  it  It  Is  brief,  and  may  be  set  form 
in  full:  '**I  never  knew  until  March,  1900; 
that  Mr.  Smith  had  assigned  or  Indorsed  any 
of  those  notes  to  himself.  I  never  knew  that 
there  was  any  notes  of  the  California  Padd- 
ing Company  in  existence  oatside  of  those 
which  we  held  In  the  sate,  amounting  to 
$12,000  or  $15,00a  By  reason  of  ^at  had 
been  told  me  at  the  direetcvi^  meetings,  I  be* 
Ileved  it  was  all  paid  up.  I  acted  as  vice 
president  of  the  company  during  Mr.  Smith's 
absenoe.  During  that  time  I  indorsed  three 
notes,  one  of  which  may  have  belonged  to 
Mr.  Smith,  but  I  did  not  know  that  any  of 
them  wwe  nmewal  notes.  I  never  knew  any- 
thing about  renewals.  I  was  told  that  some 
.money  was  needed  from  the  bank,  and  I 
indorsed  some  California  Paddng  Company 
paper,  wUch  the  Patdflc  Ylnegar  ft  Pickle 
Works  bad,  for  the  purpose  of  gettii^  mon^ 
to  run  tbe  business.  I  knew  that  tiie  com- 
pany had  paper  of  the  Galltomla  Packing 
Company,  but  did  not  know  any  of  it  was 
renewed  until  after  Mr.  Klin's  defalcation. 
I  did  not  see  any  renewal  notes  brought  to 
me.  If  there  had  been  any  renewal  notes 
brought  to  me,  that  would  have  stopped  right 
there.  No  notes  were  brought  to  me  which 
had  already  been  renewed  by  the  Pacific 
Tlnegar  ft  Pidcle  Works.  In  every  instance 
X  asked  Mr.  King  if  the  notes  of  the  Califor- 
nia Packing  Cconpany  were  being  paid,  and 
he  told  me  'yes.' "  It  Is  to  be  remembered 
that  the  directors,  one  and  all,  testified  that 
they  had  no  knowledge  of  any  of  these  trans- 
actions; that  they  knew  nothing  of  tbe  ex- 
istence of  the  California  Packing  Company 
notra  held  by  Smith,  upon  which  their  com- 
pany (the  Pickle  Works)  was  liable  as  in- 
dorser;  and  that  at  every  directors*  meeting, 
in  the  presence  and  bearing  of  Mr.  Smith,  tbe 
president;  they  asked  It  the  California  Pack- 


ing Company's  notes  weare  being  paid  at  ma- 
turity,  and  always  received  an*  affirmative 
answer  from  the  secretary.  Bearing  in  mind 
that  an  express  ratification  can  only  be  found 
against  a  party  when  It  Is  shown  that  he  Is  In 
possession  of  all  the  facts,  and  has  acted  aft- 
er Bwih.  knowledge,  it  is  at  once  apparent; 
without  further  discussion,  that  the  testi- 
mony of  Mr.  Koster  falls  fkr  abort  ot  estab- 
llshing  such  a  ratification. 

2.  The  doctrine  ot  Implied  ratification  is 
Invoked  to  sui^rt  the  finding.  The  doctrine 
of  Implied  ratification  Is  thus  expressed:  "An 
implied  ratification  may  also  arise  if  tbe 
coiporatfon  accepts  the  benefit  of  the  unau- 
thorized act;  but  a  a>rporation  will  not  be 
held  to  have  ratified  an  act  impliedly  by  a<y 
cepting  the  benefit  ot  1^  unless  knowledge  ot 
the  act  was  actually  pcnsessed  by  some  cor- 
porate agent  who  had  authority  to  act  foe 
tiie  corporation  in  the  mattw,  or  whose  func- 
tion It  was  to  report  it  to  ttie  proper  au- 
thorities, or  unlMS  knowledge  of  the*  act 
would  have  been  possessed  by  some  such 
agent,  bad  there  not  beta  neglect  of  duty  on 
his  part,  the  consequences  of  which  are  to 
be  borne  by  the  corporation;  rather  tiian  by 
the  par^  from  whose  performance  it  has 
been  bCTeflted.  Consequently,  in  order  t» 
constitute  an  implied  ratification  on  0ie  part 
of  the  corporation,  arising  from  acquiescence, 
or  from  accepttug  tiie  benefit  of  an  act,  it 
may  not  be  necessary  that  the  circumstances 
should  be  snch  as  to  warrant  a  jury  in  find- 
ing actual  knowledge  on  the  part  of  the  cor^ 
poratlon,  or  corporate  agents  competent  to 
ratify;  for  the  knowledge  of  one  agent  may, 
at  least  In  the  absence  of  proof  to  the  con- 
trary, be  Imputed  to  other  agents,  win  have 
authority  te  do  tbe  acts  in  question,  or  even 
to  tbe  corporation."  Taylor  on  Private  Corp. 
(2d  Ed.)  H  214,  215. 

It  la  urged  tbat  the  facts  In  tills  rase  show 
that  tbe  corporation  received  the  benefit  of 
the  money  paid  by  Ite  president,  Smltii.  In 
discounting  the  notes  of  the  packing  com- 
pany, and  that  u  the  secrets^  King  Joined 
with  Smith  In  indorsing  tbe  name  of  the 
pfckle  company  upon  the  notes,  and  as  It  was 
Ktaig's  duty  to  inform  the  corporation  of^^ 
these  facts,  the  neglig«ice  vpon  his  part  In  ^  ■ 
not  doing  so  Is  not  negligence  of  which  ti&e 
corporation  can  avail  Itself  while  retainlSg' 
the  proceeds  of  the  notes,  and  that;  therefore 
by  conclusive  Implication  tbe  corporation  bac 
knowledge  of  tiie  transaction  and  thus  rati- 
fied it  This  whole  structure,  it  Is  to  be  ob- 
serred.  Is  built  upon  the  somewhat  filmsy 
foundation  of  a  mere  dl^mteble  presump. 
tlon-^  presumption  which,  while  In  strict- 
ness evidence,  has  been  characterized  aa  evi- 
dence "the  weakest  and  least  satisfactory.** 
The  case  here  presented  Is  not  at  all  parallel 
with  those  where  the  directors  themselves 
are  In  fault  for  not  knowing  the  things  with 
knowledge  of  which  they  are  sought  to 
charged-   Here  it  afflrmatirely  appears  that 
knowledge  of  these  transactions  was  conceal- 
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ed  from  the  board  of  directors,  not  I17  the 
secretary,  King,  al<Hie,  but  by  the  president 
of  the  company,  who  was  drawing  a  salary 
fbr  his  serrlces,  who  attended  the  directors' 
meetings,  and  who  neTer— such  Is  the  rec- 
ord— Informed  his  board  as  to  any  of  these 
caatters,  but  sat  allent  when  hla  directors 
asked  as  to  the  payment  of  Uie  notes  of  tbe 
California  Packing  Company,  and  when  th« 
secretary  answered  with  the  false  statement 
that  they  were  being  promptly  met  It  ap- 
pears, therefore,  that  the  directors  did  what 
In  reason  they  might  have  been  expected  to 
do — made  Inquiries  In  open  board,  and  were 
deceived,  not  alone  by  13ie  answers  of  iSxe 
secretary,  but  by  fbe  silence  of  ttuAr  presi- 
dent; whose  dn^,  equally  with  the  secretary, 
It  was  to  toll  them  the  truth.  So  telling 
them,  the  directors  would  have  known  that 
their  corporation  stood  liable  upon  tbe  paper 
of  the  California  Faddng  Company  as  In- 
dOTser  for  thonsands  of  dollars  which  tiiey 
knew  not  of;  that  flielr  liabilities  were  to 
this  extent  Increased;  and  they  would  have 
been  In  a  position  to  take  steps  to  reduce 
that  liability  and  enforce  the  obligations  of 
the  California  Packing  Company.  By  the 
metbod  wblcb  Smith  adopted,  however,  they 
were  kept  In  ^norance  of  these  things,  their 
corporate  name  was  affixed  to  renewal  notes, 
thus  con^ulng  their  liability,  and  not  that 
alone,  but  continuing  a  corporate  llablUly 
which  they  did  not  know  existed.  Under 
these  circumatances  it  cannot  be  successfully 
argued  that  the  president  of  the  corporation 
is  entitled  to  invoke  the  doctrine  of  Implied 
ratification,  and  thus  reap  the  fruits  of  his 
own  concealment 

For  the  foregoing  reasons,  in  addition  to 
those  given  In  ttie  opinion  above  dted,  which 
opinion  is  hereby  adopted  and  affirmed,  tbe 
Judgment  appealed  ftom  is  reversed,  and  the 
cause  remanded. 

We  concur:  BEATTT,  C.  J.;  McFAB- 
LAND,  J.;  LOBIGAN,  J.;  TAN  DTSB^  J. 


DUNHAM  V.  ANGUS  et  al.  (8.  P.  8,044.)* 
(Sapreme  Co  art  of  California.   Oct  25.  1904.) 

KDHiCIf  AX.  COBP0BATIOKB-H9AI.EB  OF  PBOPEBTT 
— aiOHTB  OF  KXEOnnON  PTTBCHASZB 
— APPEAL— HARMLESS  XBBOB. 

1.  In  18S0  the  dt^  of  San  Francisco  passed 
an  ordinance  conrejin?  certain  property  to  the 
commissionera  of  the  sinking  fund,  who -were 
given  power  to  sell.  etc.  St  1851,  p.  387.  c.  88, 
crested  the  commissioners  of  the  funded  debt, 
and  directed  the  commissioners  of  the  sinking 
fund  to  convej  the  property  held  by  them  to 
the  ootnmisaioners  of  the  funded  debt,  which 
was  done.  Prior  to  tbe  passage  of  this  act,  a 
creditor  of  the  city  had  recovered  a  judgment 
against  it,  and  tbe  property  in  question,  which 
was  held  by  tbe  dty  as  a  private  proprietor, 
was  sold  under  ezecntlon.  Held,  that  the  ordi- 
nance transferring  the  property  to  the  commfa- 
•KHiers  of  the  linUng  fund  was  invalid  for  want 
«f  antfaority  fn  the  conmion  coundl.  so  that  a 

•Rehwrlaa  AanM  Honmbar  Si.  1904. 


I  deed  from  audi  commissioners  to  the  commis- 
sionera o(  the  funded  debt  was  inoperative,  bat 
the  title  passed  under  the  execution  sale,  and 
could  not  be  affected  by  the  act  of  1851. 

2.  Tbe  adralssioQ  in  evidence  of  the  record  of 
a  ease  which  is  c<mtrolling  on  the  case  at  bar 
as  an  autboritj,  althou^  not  as  an  estoppel,  is 
harmleBB. 

Department  2.  Appeal  from  Superior 
Court,  City  and  Oonnty  of  Ban  Frandsco; 
I  3.  O.  B.  Hebbard,  Judge. 

Action  by  John  H.  Dunham  against  James 
8.  Angus  and  others.  From  a  judgment  for 
defendants,  and  from  an  order  dmying  a 
new  trial,  plaintiff  appeals.  Affirmed. 

B.  O.  Knapp,  for  appellant.  Wm.  M.  Piei^ 
son,  Geo.  B.  Crothers,  Garret  W.  McEnerney, 
and  W.  S,  Goodfellow,  for  respondents. 

McFABLAND,  J.  Plaintiff  appeals  from 
a  Judgment  In  favor  of  defendants,  and 
from  an  order  denying  bis  motion  for  a  new 
trial. 

I  The  action  Is  to  quiet  title  to  a  lot  of  land 
;  which  Is  a  part  of  what  is  known  as  the 
"beach  and  water  lots"  of  the  city  of  San 
Francisco.  The  appellant  claims  title 
throagh  a  sale  of  the  property  In  contest  by 
the  commissioners  of  the  funded  debt  cre- 
I  ated  by  an  act  of  the  Legislature  approved 
May  1,  1851.  St  1851,  p.  387.  c.  83.  Re- 
I  spondents  claim  under  wfant  is  known  as  the 
;  "Peter  Smith  title,"  which,  as  against  the 
alleged  title  of  the  said  commissioners  of 
the  funded  debt,  was  a  prominent  subject 
of  litigation  during  the  first  years  of  the 
history  of  California  as  an  American  state. 
The  various  statutes,  ordinances,  and  other 
facts  touching  the  controversy  are  fully  set 
forth  In  the  report  of  the  case  of  Smith  v. 
Morse,  2  Oal.  524,  and  need  not  be  here 
stated  In  detail.  For  the  purpose  of  this 
dedslon,  the  following  brief  statement  is 
sufficient:  In  18S0  the  city  of  San  Fran- 
cisco passed  an  ordinance  under  which  cei^ 
tain-  of  its  property,  Including  the  lot  involv- 
ed in  this  action,  was  conveyed  to  certoln 
trustees,  styled  the  "Commissioners  of  the 
Sinking  Fund,"  who  were  given  power  to 
sell,  etc.  On  May  1,  1851,  tbe  act  of  the 
Legislature  above  referred  to,  creating  the 
commissioners  of  the  funded  debt,  was  pass- 
ed, and  by  that  act  the  said  commissioners 
of  the  sinking  fund  were  directed  to  convey 
all  of  the  property  held  by  them  under  said 
ordinance  to  the  commissioners  of  the  fund- 
ed debt,  whldi  was  done.  Tbe  commission- 
ers of  tbe  funded  debt  were  authorised  to 
sell  the  property,  and  they  did,  on  September 
20,  1«S2,  sell  and  convey  the  lot  here  In 
question  to  Joseph  Hetherlngton.  from  whom 
the  appellant  has  a  clear  deralgnment  of  ti- 
tle. But  In  1890  and  1851  Peter  Smith  was 
a  creditor  of  the  dty  in  large  amounts,  and 
on  January  14,  1851 — ^whlch  was  before  tbe 
pasmge  of  said  act  of  BCay  1,  1851 — be  com- 
menced an  action  on  a  part  of  the  Indebt- 
edness of  the  dty  to  him,  and  on  September 
6;  1851,  be  recovered  a  Jndgmoit  against 
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the  city  for  the  siini  of  about  114,000,  and 
CKecntlon  was  regularly  lamed  on  aald  Judg- 
ment, under  which  the  proper^  here  In  con- 
test waa  aold  on  January  80,  18B2,  to  David 
8.  Douglaaa,  who  afterwarda  received  tiie 
Bha-lflTB  deed  to  the  aame;  and  whaterw 
interest  in  the  property  Douglaaa  thua  ob- 
tained peaaed  by  meane  conveyancea,  and 
Tested  in  the  defendants  In  this  present  ac- 
thrn.  Peter  Smith  had  also,  In  1851,  com- 
menced two  other  actlona  tor  other  parte 
of  thla  indebtedness,  in  which  Judgments 
liad  been  rendered  prior  to  May  1,  1801. 
The  qneatton  In  the  case  at  bar,  ther^re,  la 
which  la  the  better  title— the  one  claimed 
by  appellant  under  the  sale  from  ttie  com- 
mlaalouera  of  the  funded  debt,  or  the  other 
claimed  by  respondents  under  the  execution 
aale  on  the  Peter  Ehnlth  Judgment  of  Septem- 
ber 6,  1851?  And  we  think  that  thla  ques- 
tion was  definitely  settled  against  the  con- 
tentlona  of  the  appellant  by  the  case  of  Smith 
T.  Morse.  ihoYe  noticed— -2  OaL  624. 

Smith  T.  Motae  waa  an  action  brought  by 
Peter  Smith  agalnat  Morse  and  others,  con- 
stituting the  said  commlaaionera  of  the  fund- 
ed debt.  In  which  plaintiff  sought  to  have  It 
adjudged  that,  as  agalnat  him  aa  a  creditor 
of  the  city,  the  commlsslonerB  had  no  title 
to  the  water  property  whicli  bad  been  levied 
upon  and  aold  under  his  Judgmenta,  and  to 
enjoin  them  from  assertlDg  any  such  title 
and  thua  injuriously  affectii^  the  value  of 
hla  Interest  therein.  Tlie  Judgment  waa  in 
favor  of  Smith  in  the  trial  court,  and  upon 
appeal  It  waa  affirmed.  It  la  contended  by 
appellant  In  the  caae  at  bar  that  the  case 
of  Smith  V.  Morae  reached  and  determined 
only  the  rights  of  Smith  under  bis  first  two 
Judgments,  which  had  been  rendered  priw 
to  May  1,  1851,  when  the  act  creating  the 
commlaaioners  of  the  funded  debt  was  pass- 
ed. But  in  hla  amended  and  supplementary 
complaint  he  expressly  set  up  his  rights  un- 
der the  third  Judgmrait,  of  September  6,  1851, 
and  asked  a  almllar  remedy,  as  to  those 
rights.  The  court  clearly  dealt  with  all  -three 
of  the  judgments,  and.  Indeed,  Smlth'a  rlgbta 
under  the  last  judgment  seemed  to  be  those 
prluclpally  Involved,  for  It  seems  from  the 
statement  of  the  case  In  the  record  that  the 
two  prior  judgments  had  been  satisfied,  end 
the  trial  court  stated  in  Its  finding  that  "a 
part  of  the  Judgment  aforesaid  rendered  on 
the  titb  day  of  September,  1851,  remains  un- 
satisfied." The  preliminary  injunction  re- 
straining the  commissioners  from  selling, 
etc..  waa  by  the  final  Judgment  made  per- 
petual. The  Judgment  was  affirmed  on  ap- 
peal, and  In  an  elaborate  opinion  the  Appel- 
late Court  held,  first,  that  the  ordinance 
above  mentioned,  by  which  it  was  attempted 
to  transfer  the  property  to  the  commission- 
era  of  the  sinking  fund,  was  invalid  for  want 
of  authori^  In  the  common  conn(dl  to  do  so, 
and  conaequently  the  deed  from  the  aald  com- 
mlaalonem  to  the  commissioners  of  the  fund- 
ed debt  coov^ed  nothing.    But  as  It  waa 


contended  that  the  act  of  May  1.  1851,  It- 
self, had  the  effect  of  a  conveyance  to  the 
commisalonera  of  the  funded  debt,  tbe  court 
took  up  that  branch  of  the  subject,  and  held 
that,  aasuming  auch  to  be  the  effect  of  tliat 
act,  the  act,  aa  agalnat  Smith,  waa  uncon- 
Btltutlonal  and  void,  because  Impairing  the 
obligation  of  a  contract  It  waa  declared 
that  tbe  city  held  that  water  lot  property  as 
a  private  proprietor,  and  it  was  therefore 
liable  for  the  city's  debt,  and  that  "aach 
property  as  waa  subject  to  execution  at  tbe 
time  the  debt  waa  contracted  must  ranaln 
subject  to  oecution  until  the  debt  la  paid." 
The  futa  as  stipulated  In  the  CBse  at  bar 
seem  to  bring  It  entirely  within  the  decidim 
in  Smith  V.  Morse,  and  as,  during  the  long 
time  BlDce  the  rendition  of  that  decision, 
many  titles  have  no  doubt  been  takm  upon 
the  faltb  of  it,  we  have  no  disposition  to 
now  question  it.  The  respondents,  over  Uie 
objection  of  appellant,  were  allowed  to  Intro- 
duce the  record  In  the  case  of  Smith  v.  Morae 
as  It  appeara  in  the  report  of  the  case  in 
2  Oal,,  and  appellant  contends  that  this  rul- 
ing of  the  court  was  erroneous;  but  tbat 
ruling  waa  Immaterial,  for  the  caae  is  con- 
trolling aa  an  authiMltyt  even  if  appellant  is 
not  tedmically  estopped  by  it 

Tbe  Judgment  and  order  aroealed  from 
are  affirmed. 

We  concur:  HBNSHAW,  J.;  LOBIGAN, 

J. 


RHTNB  V.  HANCHESTBR  ASSUR.  GO. 
(Supreme  Court  of  Oklatioma.    Sept.  3,  1904.) 
AFPBU—BEVISW— niSTBICT  COUBTS— JURI8DIC- 

noir— JuancES  of  thb  pkaos 

^PBESlnfFTIOnB. 

1.  An  appellate  court  has  uot  ooly  tbe  power 
to  determine  its  own  jurisdiction,  but  may  also 
inquire  Into  the  jurisdiction  of  the  court  from 
which  the  appeal  is  taken. 

2.  While  uie  district  court  Is  not  authorised 
to  review  the  judgments  of  the  probate  court 
taken  to  it  by  appeal,  yet  it  has  power  to  hear 
a  motion  to  dismiss  for  want  of  Jurisdiction. 

3.  Courts  of  justicea  of  the  peace  are  courts 
of  special  and  limited  jurisdiction,  and  juris- 
diction of  the  subject-matter  and  of  the  parties 
must  be  msde  to  affirmatively  appear.  No  pre- 
sumptions are  indulged  in  favor  of  jurisdiction. 

4.  Where  jorisdiction  has  once  attached.  Uie 
usual  presumptions  are  always  entertained  aa  to 
all  subsequent  proceedings;  and  where  it  af- 
firmatively appears  that  the  justice  acquired 
jurisdiction  both  of  the  subject-msttn-  and  of 
the  persons  of  the  defendants,  then  the  same 
presumptions  are  indulged  In  favor  of  the  regu- 
larity and  validity  of  the  proceedings  of  Justice 
courts  as  are  extended  to  courts  of  general  Ju- 
risdiction. 

5.  It  is  error  for  the  district  court  to  dismiss 
a  cause  appealed  from  the  probate  court  acting 
with  the  Jurisdiction  of  a  Jostice  of  the  peace, 
for  the  reason  that  the  record  fails  to  disclose 
that  a  continuance  for  more  than  90  days  was 
with  the  consent  of  the  parties. 

(Syllabus  by  the  Oourt) 

^  Jt.  8m  JusUcm  ot  UU  PsMS^  vol.  XL  cJsbL  Die 
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Brror  from  District  Court,  Blaine  Connty; 
before  Justice  James  K.  Beaucbamp. 

Action  by  B.  O.  Bhyne  against  the  Man- 
cbester  Anonuice  Company.  Judgment  foe 
defendant^ -and  ^alntlff  bilnga  emw.  Be* 
reraei. 

Forrest  A  Smith,  for  plalntlfl  In  error. 
Lookabangh  Bros.,  for  defendant  In  error. 

BT7RFOBD,  O.  J.  The  plaintiff  In  error, 
Rhyne,  brongbt  hts  action  Id  the  probate 
court  of  Blaine  county  against  the  defend- 
ant In  error  to  recover  the  sum  of  $24, 
and  accumulated  Interest,  alleged  to  be  due 
for  part  of  a  relnm  premium  on  a  policy  of 
Inanrance.  A  summons  was  tesued.  and  the 
staerUTs  return  recites  that  it  was  served 
upon  the  company's  agent  at  Watonga.  The 
compaDy  appeared  and  filed  a  demurrer  to 
the  bill  of  particulars  upon  two  grounds: 
First;  that  the  1H1I  of  particulars  did  not 
state  facts  sofflclent  to  constitute  a  cause 
of  action;  and,  second,  that  the  court  was 
wlttiont  Jurisdiction.  The  demurrer  was  sus- 
tained on  the  first  ground,  and  the  plaintiff 
given  leave  to  file  amended  bill  of  particu- 
lars. This  action  by  the  defendant  constl- 
tnted  a  general  appearance. 

While  it  is  the  law  In  this  territory  that 
a  defendant  may  appear  specially  for  the 
purpose  of  objecting  to  the  Jurisdiction  of 
the  court,  and.  If  his  objection  is  overruled, 
plead  to  the  merits  without  waiving  his  right 
to  be  heard  on  such  objection  on  appeal,  yet 
one  cannot  In  the  first  Instance  blend  his 
proceedings,  and  plead  both  to  the  merits 
and  to  the  Jurisdiction  at  the  same  time  and 
in  the  same  pleading.  Such  action  consti- 
tutes a  general  appearance,  and  gives  the 
court  Jurisdiction  of  the  person  of  such  de- 
fendant even  when  flie  process  or  service 
Is  insufficient. 

After  service  of  summons  and  prior  to 
trial,  the  case  was  continued  several  times, 
and  the  record  is  silent  as  to  why  the  con- 
tinoniice  was  had  at  each  particular  time. 
The  original  bill  of  particulars  was  filed  on 
August  14,  1002,  and  after  the  several  con- 
tinuances the  cause  was  finally  tried,  and 
Judgment  rendered  in  plaintiff's  favor  on  De- 
cember 16,  1903,  for  the  sum  of  $20  and 
costs.  The  Justice's  transcript  shows  that 
the  longest  continuance  granted  at  any  one 
time  was  80  days,  that  three  amended  bills 
of  particulars  were  filed  at  divers  times,  and 
as  many  demurrers,  and  that  the  defendant 
finally  asked  and  obtained  leave  to  file  its 
answer  and  cross-bill  of  particulars  on  the 
day  the  judgment  was  rendered.  The  de- 
fendant appealed  the  case  to  the  district 
court  of  Blaine  county,  and  there  moved  to 
dismiss  the  case,  for  tiie  reason  that  It  ap- 
peared from  the  record  tliat  the  case  had 
been  continued  from  time  to  time  by  the 
probate  Judge  for  more  than  90  days  after 
the  return  day  in  the  summons,  and  thdt  ; 
said  cause  was  continued  without  the  consent  t 
or  agreement  ot  the  defendant.  The  die-  | 


trlct  court  sustained  this  motion,  and  dis- 
missed the  cause  without  prejudice,  and  ren- 
dered judgment  against  the  plaintiff  for 
costs.  It  is  from  this  order  and  Judgment 
that  the  plaintiff  appeals. 

The  record  is  very  unsatisfactory  and  in- 
complete, but  as  this  court  has  already  over- 
ruled a  motion  to  dismiss  for  these  reasons, 
we  must  trrat  that  question  as  settled.  The 
record  purports  to  be  a  transcript  including 
a  bill  of  exceptions  which,  It  is  contended, 
embraces  the  alleged  errors  complained  of- 

Counsel  for  plaintiff  In  error  contend  that, 
inasmuch  as  the  question  determined  by  the 
district  court  was  purely  a  question  of  law, 
the  aroeal  was  improperly  taken  to  that 
court,  and  that  It  was  without  jurisdiction 
to  review  the  action  of  the  probate  court 
It  is  the  general  rule  ttiat  all  appeals  from 
the  probate  court  Involving  questions  of  law 
alone  must  be  taken  directly  to  the  Supreme 
Court  hut  there  is  also  a  general  rule  which 
must  be  construed  in  connection  with  this 
one,  which  is,  that  an  appellate  court  has  at 
all  times  the  power  to  Inquire  Into  and  de> 
termine  its  own  jurisdiction,  and  for  tliat 
purpose  may  hear  a  motion  to  dismiss  the 
cause  or  appeal.  If  the  probate  court  was 
without  Jurisdiction  at  the  time  it  rendered 
the  judgment  appealed  from,  the  district 
court  had  the  right  to  inquire  into  that  ques- 
tion for  the  purpose  of  determining  Its  own 
jurisdiction,  for.  If  the  probate  court  had  no 
jurisdiction  to  determine  the  cause  at  the 
time  It  did,  it  follows  that  the  district  court 
acquired  no  jurisdiction  on  appeal. 

It  Is  farther  contended  that  the  defendant, 
having  taken  the  appeal,  given  bond;  and 
filed  the  transcript  In  the  district  court,  can- 
not now  be  heard  to  question  the  Jurisdic- 
tion of  the  district  court.  While  It  Is  a  gen- 
eral rule  in  court  procedure  that  one  'will  not 
be  permitted  to  call  in  question  a  state  of 
affairs  which  he  has  by  his  own  voluntary 
acts  brought  about  nor  to  reap  any  advan- 
tage from  his  own  acts  to  the  detriment  of 
his  adversary,  yet  this  general  rule  Is  sub- 
ject to  the  exception  that  the  Judicial  power 
must  not  be  exercised  In  a  case  to  which  It 
does  not  extend,  and  the  courts  will  depart 
from  their  settled  course  of  procedure  so  far 
as  to  allow  a  party  to  assign  for  error  that 
which  was  for  bis  advantage,  when  such 
action  relates  to  the  want  of  Jurisdiction. 
M.  C.  &  L.  M.  Ry.  Co.  v.  Swan.  Ill  U.  a 
879.  4  Sup.  Ct  510,  28  L.  Ed.  462;  Myers 
V.  Berry,  3  Okl.  612,  41  Pae.  B80. 

There  Is  no  question  but  that  the  district 
court  was  authorized  to  entertain  the  motion 
to  dismiss  for  want  of  Jurisdiction.  Did  it 
properly  exercise  such  power?  The  motion 
y)  dismiss,  presented  by  the  defendant  and 
sustained  by  the  court,  presents  the  question 
as  to  whether  the  record  disclosed  afllrma- 
tlvely  that  the  probate  court  had  lost  Juris- 
diction of  the  case  prior  to  the  time  judg^ 
ment  was  rendered.  Counsel  for  defendant 
contends,  and  the  trial  conrt  evM^tly  aAopb 
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ed  this  Tierw,  that  a  continuance  by  the  pro- 
bate jtidge  of  tbe  case  for  more  than  90  days, 
unless  by  the  consent  or  agreement  of  the 
parties,  would  work  a  discontinuance  of  the 
cause,  and  result  In  the  probate  court  losing 
jurisdiction.  This  contention  Is  based  upon 
section  5004.  Wilson's  St  1903,  which  pro- 
Tides:  "An  adjournment  may  be  bad  on  ac- 
count of  the  absence  of  evidence  by  either 
party  on  the  return  day,  or  any  other  subse- 
quent time  to  which  the  case  may  be  ad- 
journed, on  tbe  application  of  either  party, 
for  a  period  not  exceeding  ninety  days  from 
the  time  of  tbe  return  day  of  the  summons, 
upon  flllug  an  affidavit  showing  the  materiali- 
ty of  the  evidence  expected  to  be  obtained, 
and  tliat  due  diligence  has  been  used  to  ob* 
tain  it,  and  where  the  evidence  may  be;  and 
if  It  Is  for  an  absent  witness,  tbe  affidavit 
must  show  where  the  witness  resides,  if  his 
residence  is  known  to  the  party,  and  the 
probability  of  procuring  his  testimony  within 
a  reasonable  time,  and  what  facta  he  believes 
the  witness  will  prove,  and  that  he  believes 
them  to  be  true.  If  thereupon  the  adverse 
part7  will  consent  that  on  the  trial  the  state- 
ment of  facts  alleged  in  the  affidavit  shall  be 
read  and  treated  as  the  deposition  of  the 
witness,  or  that  tbe  facts  in  relation  to  other 
evidence  shall  be  taken  as  proved  to  the  ex- 
tent as  alleged  In  the  affidavit,  no  continu- 
ance sliall  be  granted  09  the  ground  of  the 
abseuce  of  such  evidence."  We  do  not  think 
this  statute  has  any  application  to  the  state 
of  tbe  record  in  this  cause.  There  is  no  con- 
tention or  assumption  that  any  continuance 
bad  was  on  account  of  the  absence  of  evl- 
denca  The  record  does  not  show  for  what 
particular  reasons  the  cause  was  continued, 
but  It  does  disclose  tliat  at  each  particular 
time  any  action  was  taken  in  the  case  the 
defendant  was  present  and  at  the  time  the 
last  adjournment  was  taken  not  only  appear- 
ed, but  asked  for  and  obtained  leave  to  file 
a  cross-bill  of  particulars,  which  was  heard 
upon  the  trial  of  the  cause.  While  we  have 
held  that  one  will  not  be  held  to  have  waiv- 
ed his  right  to  have  reviewed  an  objection 
made  on  special  appearance  by,  after  such 
objection  is  overruled,  filing  an  answer  and 
making  his  defense,  we  do  not  think  this 
rule  should  be  carried  so  far  as  to-  hold  that 
one  may  file  a  crosa-petltlon  and  make  an 
affirmative  case  without  waiving  the  Juris- 
diction of  the  court  over  his  person. 

But  the  more  serious  proposition  in  tills 
case  is  that  the  motion  presented  by  defend- 
ant and  on  which  the  district  court  acted, 
did  not  raise  any  question  as  to  the  juris- 
diction of  tbe  probate  court  The  record 
shows  affirmatively  that  ttw  subject-matter 
of  the  suit  was  one  to  recover  upon  a  debt 
a  sum  of  money  less  than  $100.  We  know? 
as  a  matter  of  law,  that  the  court  sitting 
with  the  powers  and  Jurisdiction  of  a  jus- 
tice of  the  peace  bad  Jurisdiction  of  the  sub- 
ject-matter of  this  action.  It  appears  that 
the  defendant  made  a  general  appearance  to 


the  action  by  demurring  to  the  petition  on 
the  merits.  Thus  Jurisdiction  attached  both 
of  tbe  subject-matter  and  of  tbe  person  of 
the  defendant  It  Is  the  general  Kule  that 
a  court  of  a  justice  of  the  peace  is  one  of 
limited  and  special  jurisdiction,  and  no  pre- 
sumptions are  entciialned  in  favor  of  its 
jurisdiction,  but  the  records  must  show  af- 
firmatively that  such  court  Las  jurisdiction 
of  both  the  subject-matter  and  of  the  parties. 
But  after  jurisdiction  of  the  subject-matter 
and  of  the  parties  attaches,  the  rule  changes, 
and  in  all  subsequent  proceedings  the  same 
presumptions  are  indulged  in  favor  of  the 
regularity  and  validity  of  the  proceedings  of 
justices*  courts  as  are  extended  to  the  su- 
perior courts  of  general  Jurisdiction.  Jewett 
et  al.  V.  Sundback,  6  8.  D.  Ill,  58  N.  W.  20; 
Goodwine  et  al.  v.  Bamett  2  Ind.  App.  16, 
28  N.  K.  115;  Kane  v.  State,  TO  Md.  546,  17 
Ati.  557;  Webster  v.  Daulel  et  al..  47  Ark. 
131;  Baizer  v,  Lasch,  28  Wis.  268;  Wrlgbt 
V.  Warner  et  al.,  1  Doug.  (Uich.)  384;  Clagoe 
V.  Hodgson,  16  Minn.  329  (Gil.  291);  Vaule 
T.  Miller,  04  Minn.  485,  67  N.  W.  540. 

The  justice's  record  In  this  case  affirma- 
tively shows  that  the  court  obtained  juris- 
diction of  both  the  subject-matter  and  the 
parties;  its  proceedings  subsequent  are  pre- 
sumed to  have  been  for  proper  cause,  and  its 
action  based  upon  proper  grounds.  The  dis- 
trict court  was  required  to  presume  that  any 
adjournment  or  continuance  had  by  the  pro- 
bate court  was  for  good  and  sufficient  cause. 
We  have  no  statute,  as  in  some  states,  pro- 
hibiting a  continuance  in  any  event  for  more 
than  a  fixed  period;  the  limit  in  our  statate 
is  only  In  special  instances.  The  Justice 
court  has  the  power  to  continue  cases  where 
not  restricted  for  any  definite  period  in  the 
interests  of  justice.  The  justice  may  have 
been  sick  or  disabled;  one  of  the  parties  may 
have  been  unable  to  attend  on  the  day  of 
trial;  the  court  may  have  been  engaged  In 
the  trial  of  other  causes;  and  It  la  not  tbe 
purpose  of  our  law  that  a  justice  ahonld  lose 
the  power  to  hear  a  case  unless  tried  at  the 
time  set  where  some  emergency  or  contin- 
gency not  mentioned  In  the  itatate  mar  orlae 
to  prevent  a  trial. 

The  proceedings  of  a  justice  of  the  peace 
may  be  erroneous,  hot  the  district  court  Is 
not  an  appellate  court  to  review  errors  In  a 
case  appealed  from  the  probate  court  It 
takes  the  case  for  trial  de  novo,  and  tries' 
It  by  the  rules  and  procedure  provided  for 
Justices'  courts,  so  far  as  applicable.  The 
district  court  can  only  dismiss  for  want  of 
Jurisdiction,  and  can  only  look  to  the  Juris- 
diction of  the  subject-matter  and  parties. 
If  these  were  acquired  at  any  stage  of  tbe 
proceedings,  all  preanmptiona  must  be  In- 
dulged as  to  tbe  regularity  of  all  subsequent 
proceedings,  and  a  motion  wlU  not  lie  to  dis- 
miss for  want  of  Jurisdiction  tm  matter* 
appearing  upon  the  record,  unleM  tbe  reccvd 
affirmatively  disclose*  the  fact  that  Juri»> 
dictlfm  waa  loat  It  follows  from  what  «» 
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bare  said  that  the  coort  emd  in  nutalnliig 
tb«  motion  to  dlBmlsa. 

The  Jndfment  of  the  diertrlct  eonrt  of 
Blaine  county  la  romsed,  and  the  cause  re- 
manded with  dlrecttona  to  racate  the  order 
diemlsBliig  the  canse,  oTermle  the  motion 
to  dIsmlM,  and  aralgn  the  cause  for  trial 
In  dae  oonrse^  and  that  the  defendant  In  er^ 
ror  imy  the  coata  of  this  appeal.  All  the 
JustlceB  eonenr,  except  BBAUOHAMP,  J., 
who  tried  the  cause  below,  not  tittlng. 


OAOLB  r.  DUNHAM  et  aL 
(Supreme  Conrt  of  Oklahoma.   Sept  8,  1904.) 

■QUITZ— DBCI8IOH  OF  LAND  DXPABTUBRT— 
SITTINa  A8IDB. 

1.  Where  due  ootice  is  given  the  parties  to  a 
eontroTersr  In  the  Laod  Department  of  the 
United  States,  and  they  appear  tberein  with 
their  witnesaes,  and  are  given  a  fuU  and  fair 
hearing,  and  submit  the  cause  to  the  Apartment 
for  final  decision,  courts  of  equi^  will  not  in- 
tervene to  set  aside  such  decision,  upon. an  al- 
legation in  a  petition  that  perjury  was  commit- 
ted by  the  parties  or  witnesses  in  the  course  of 
the  trial  of  such  controversy  in  the  Land  De- 
partment 

(Syllabus  by  the  Conrt) 

Error  from  District  Conrt,  Noble  CounV; 
before  Justice  Bayard  T.  Halner. 

Action  by  Matthew  L.  Cagle  against  AI- 
marlnda  Dunham  and  others.  Judgment  for 
'defendants,  and  plaintiff  brings  error.,  Af- 
firmed. 

This  was  an  action  by  the  plaintiff,  Cagle, 
to  have  the  patent  conreylng  title  to  the 
so  nth  west  quarter  of  section  23,  township  23 
north,  range  1  west  of  the  Indian  Meridian, 
to  Peyton  R.  Dunham  by  the  goTemment,  de> 
Glared  to  be  held  In  trnst  for  the  nse  and 
benefit  of  the  plaintiff,  and  for  Judgment 
CMiTeyli^  the  legal  title  to  plaintiff. 

The  petition  sets  forth  the  qnaliflcatlonB  of 
plaintiff  to  acqnlre  lands  from  the  gorem- 
ment  under  the  homestead  laws,  and  the  fact 
of  his  settlement  upon  the  lands  in  question 
as  a  homestead  settler  thereon  after  12 
o'clock  nooQ  of  September  16,  1893,  the  date 
upon  which  said  land  was  open  to  settlement 
under  proclamation  of  the  President,  and  the 
fact  of  his  continuous  occupation  of  and  resi- 
dence upon  and  cultivation  of  the  same  in 
full  compliance  with  the  prorisions  of  the 
*  homestead  law,  and  the  further  fact  of  his 
presentation  to  the  local  land  office  of  his  ap- 
plication, to  make  homestead  entry  therefor. 
That  Peyton  R.  Dunham,  the  patentee,  was 
an  adverse  claimant  to  said  tract  of  land, 
and  as  snch  filed  a  contest  against  the  plain- 
tiff, which  came  to  hearing  before  the  regis- 
ter and  receiver  In  March,  1897,  resulting  In 
a  decision  by  the  local  office  In  favor  of 
plaintiff,  and  recommending  the  dismissal 
of  said  contest  from  which  declsi(m  the  de- 
rendant  (Dunham)  appealed  to  the  Commis- 
sioner of  the  (3eneral  Land  Office,  where  the 
■dedrion  of  the  register  and  receivn-  was  on 
78P.— S6 


Jannaxy  1,  1901,  afllrmed.  That  tberenpon 
Dunham  appealed  said  cause  to  the  Secre- 
tary of  the  InterlcH*, .  who  on  July  16,  1901, 
reversed  the  decision  of  the  commissioner 
and  local  office,  and  awarded  the  land  to 
Dunham.  The  plaintiff  afterwards  and  In 
doe  time  moved  the  department  for  a  review 
of  that  dedalon  awarding  the  land  to  Dun- 
bam,  which  appllcatim  was  denied  by  the 
Secretary  of  the  Interior.  The  plaintiff  aft- 
erwards filed  before  the  department  a  second 
motion  for. review,  which  was  heard  In  July, 
1902,  and  again  denied,  and  plaintiff's  appli- 
cation to  make  homestead  entry  of  said  land 
was  refused,  and  the  land  finally  awarded  tp 
Dunham. 

Plaintiff's  petition  then  sets  forth  and  de- 
clares that  the  decl8l<Hi  of  the  local  land  of- 
fice and  commissioner  was  a  true  and  cor- 
rect decision  in  said  catise,  and  that  the  hon- 
orable Secretary  of  the  Interior  decided  the 
plaintiff  to  be  the  first  settler  upon  said  tract 
and  qualified  as  such,  but  that  he  had  failed 
to  maintain  bis  residence  thereon  as  required 
by  the  homestead  law.  The  petition  then 
states  that  the  decision  of  the  Secretary  of 
the  Interior  was  procured  and  Induced  by 
the  testimony  of  Dunham  and  sevoi  other 
witnesses,  naming  them,  and  that  said  wlt- 
nesses,  through  the  procurement  of  the  de- 
fendant, willfully  and  knowingly  testified 
falsely  touching  plalntUTs  residence  upon  the 
land,  and  in  substance  and  effect  each  and 
all  of  said  witnesses.  Including  the  defendant 
himself,  with  the  Intentltm  of  deceiving  the 
Land  Department  ot  the  government,  and  of 
cheating  and  defrauding  the  plaintiff  out  of 
said  land,  testified  that  from  September  16, 
1896,  to  a  period  In  1897,  the  plaintiff  had 
been  upon  said  land  only  occasionally,  and 
had  not  resided  thereon  continually,  as  re- 
quired by  the  homestead  law,  and  that  by 
reason  of  such  testimony  the  honorable  Sec- 
retary of  Interior  was  misled  and  deceived, 
and  failed  to  find  the  truth  touching  plaln- 
tifCs  residence  upon  the  land;  that  the  tes- 
timony of  the  defendant  and  all  of  said  wit- 
nesses was  false,  and  by  reason  whereof  the 
decision  of  the  honranble  Secretary  was  giv- 
en; and  avers  that  if  said  witnesses  had  tes- 
tified truthfully,  the  honorable  Secretary 
would  have  decided  the  case  In  favor  ot  the 
plaintiff,  and,  finding  a  contintious  residence 
in  good  faith  by  pUUntiff  upon  the  land  be- 
tween the  dates  above  mentioned,  wotdd  have 
awarded  the  land  to  plaintiff^  The  petition 
further  avers  that  final  proof  was  made  by 
defendant,  resulting  In  a  patent  issued  Au- 
gust 22,  1902,  and  delivered  to  the  defendant 
Peyton  R.  Dunham,  at  a  cost  to  him  of  $23.- 
20,  which  amount  of  money  Is  tendered  to  de- 
fendant,  and  plaintiff  brings  the  same  into 
court  for  that  purpose. 

Attached  to  the  petition  as  exhibits  are  the 
several  decisions  of  the  Land  Department 
which  show  the  conclusions  as  stated  In  the 
petition,  and  showing  that  after  the  first 
hearing  In  said  cause  a  dedsloo  In  said  cause 
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was  reached  by  the  local  office  In  favor  of  the  | 
plalntur,  Oagle,  holding  him  qualified,  and 
that  he  complied  with  the  requirementB  of 
the  homestead  law,  which  was  appealed  by 
Dunham  to  the  Oommlsslona  of  the  General 
Land  Office,  and  a  conclusion  there  reached 
revwBlng  the  local  office,  and  awarding  4be 
land  to  Dunham,  because  Cagle's  limited  real-  ; 
dence  on  the  land  did  not  comply  with  the  ) 
requirements  of  the  homestead  law.  This  { 
dedslon  was  in  turn  reversed  by  the  Interior  ' 
Department,  holding  the  proof  .soffldent  In 
reference  to  eagle's  residence  on  the  land* 
and  upon  motion  tar  review  the  Interior  De- 
partment preUmlnarlly  sustained  the  motion, 
and  ordered  the  case  back  to  the  local  office, 
with  direction  that  a  further  hearing  be  had 
at  an  early  day.  and  directed  the  local  office 
to  again  consider  the  case  iqion  the  testimony 
first  had,  together  wltib  the  tmdmony  taken 
upon  such  rehearing,  giving  as  a  reascm  that 
no  satisfactory  con<Ausl<ui  could  be  predicated 
1^Km  the  reoffd  as  then  made.   Such  rehear-  \ 
Ing  was  had  In  February  and  Bfarcb.  1900,  [ 
after  which,  upon  the  request  ctf  both  irartles. 
the  local  officers  visited  the  land  and  made  , 
personal  Inspection  of  the  improvements,  and  ; 
on  August  29.  1900,  the  local  office  rendered  j 
its  decislcMi  in  favw  of  Dunham,  recommend-  > 
Ing  that  his  entry  remain  Intact 

From  this  decision  Ca^  appealed  to  the  I 
commissioner,  and  the  commlstdcner.  In  a  ! 
long  and  exhaustive  opinion,  reversed  the  de- 
cision of  the  local  office,  holding  Gagle's  resi- 
dence on  the  land  sufficient,  and  Dunham's 
entry  snt^ect  to  Gagle's  prior  right  From 
this  decision  Dunham  appealed  to  the  Secre- 
tary of  the  Interior,  who,  in  turn,  reversed 
the  Commlssimer  of  the  Oeneral  Land  Office 
an4  directed  that  Dunham's  ent^  be  allowed 
to  remain  Intact.  Cagle  therenpcm  ffied  a 
motion  for  a  review  of  this  decision  by  the 
Secretary  of  the  Interior,  who  on  that  mo- 
tion, In  a  long  and  exhaustive  opinion,  sus- 
tained his  former  decision,  and  denied  the 
motion.  The  i^se  was  again  brought  before 
the  Interior  Department  -upon  a  petition  of 
Cagle  for  a  review  of  the  departmental  de- 
cision, which  petition  wu  tenled  by  Acting 
Secretary  Byan,  and  the  case  doaed  In  the 
Land  D^artment  of  the  government  thus 
finally  awarding  the  land  to  Dunham. 

To  the  petition  in  this  case,  asking  that  the 
patent  fOr  the  land  subsequently  issued  be 
declared  a  trust  In  favw  of  the  plaintiff,  the 
defendant  demurred,  which  demurrer  was  by 
the  trial  court  sustained,  and  said  cause  dis- 
missed, from  which  Judgment  the  cause  now 
comes  to  this  court  upon  petition  in  mot, 
asking  a  reversal  of  the  judgment. 

Dale  &  Bierer,  for  plalntlCt  in  errw.  C.  W, 
Ransom  and  S.  H.  Harris,  for  defendants  In 
error. 

OILLETTB,  3.  (after  stating  the  facta).  It  { 
will  be  observed  from  the  foregoing  state-  j 
meat  of  facts  that  the  basic  principle  con-  j 


tended  for  by  the  plalntlfC  in  wror  la  tiut  the 
court  has  Jurisdiction  to  reverse  concluBions 
reached  by  the  Interior  Departme&t  In  con- 
tests for  Individual  rlghla  to  public  land  un- 
der the  homestead  law.  In  an  action  chaining 
that  such  department  has  reached  an  errone- 
ona  conclusion  on  account  of  fraud  practiced 
by  the  successful  party  by  bringing  befim 
the  officers  of  that  department  testimony 
which  ia  false  as  to  the  foct  In  Issue;  In 
short  perjury  by  witnesses  testl^Ing,  vtpon 
which  testimony  the  Judgment  of  the  depart- 
ment rests. 

It  baa  been  settied  a  l<mg  line  of  de- 
cisions that  the  Land  Department  of  the  gov- 
ernment is  supreme  in  determining  the  facts 
upon  which  and  by  reason  of  which  an  Indi- 
vidual may  acquire  titie  to  a  portion  of  the 
public  domain,  which  facts  are  determined 
under  rules  ct  practidB  adopted  by  that  de- 
partment governing  the  procedure  beffire  of- 
fldals  of  the  department  tn  the  determina- 
tion of  Individual  rights.  Johnson  v.  Tows- 
ley.  80  U.  B.  72,  20  L.  Ed.  485;  Shepley  v. 
Cowan,  91  U.  S.  S30,  28  L.  Kd.  424;  U.  8. 
V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  OS; 
Marguez  v.  Frisbie,  101  U.  8.  47S,  26  L.  Ed. 
800;  Quinby  v.  Conlan.  104  V.  8.  420,  26  L. 

800;  Baldwin  v.  Starfcs,  107  V.  8.  463. 
2  Sup.  Ct.  473,  27  L.  Ed.'S26:  Bobell  V.  Dllla, 
114  U.  S.  47.  6  Sup.  Gt  782.  20  L.  Bd.  61; 
Lee  V.  Johnwm,  116  U.  S.  48,  6  Sup.  Ot  249, 
29  L.  Bd.  S70;  Thornton  t.  Peery,  7  Ofcl. 
441^  M  Pac.  649;  Bates  v^  Tlmmons,  12  OkL 
637,  78  Pac.  803.  And  in  this  case  the  ac- 
tion of  the  d^;»artment  In  awarding  the  land 
to  tiie  defendant  Dunham  must  be  held  con- 
clusive, and  the  title  of  his  heirs  holding  un- 
der him  must  be  siutained,  unless  the  allega- 
tion In  the  petition  in  tills  court  declaring 
that  the  conclusion  of  the  d^rtment  was 
reached  because  of  falae  testimony  brought 
before  the  land  (^Idal  infiuenced  the  con- 
clusion reached,  when  otherwise  snch  concln- 
slfm  would  have  beui  In  favor  ot  the  plain- 
tiff, should  be  held  sufficient  to  autluwlse  a 
r^nveatigation  of  the  fiftcts  presented  befwe 
the  department  to  the  extent  of  determining 
whether  or  not  the  testimony  complained  of 
was  false,  and  that  the  department  coneln- 
slon  was  based  ttiereon,  which  substantially 
Involves  a  retrial  (tf  the  case  In  the  court 

This  court  baa  determined  in  the  case  of 
Bstes  V.  Tlmmons,  12  Okl.  537,  78  Pac.  303, 
that  an  allegation  In  a  petition  asking  that 
the  title  in  the  defmdant  be  dedared  held 
In  trust  for  the  use  and  benefit  of  the  plain- 
tiff is  not  a  sufficient  allegation  'to  Invoke 
the  equl^  Jurisdiction  of  the  court,  where 
the  all^^tion  of  perjury  by  witnrases  on  the 
trial  of  a  contest  is  the  only  fraud  com- 
plained of,  and  such  trial  involved  a  com- 
plete bearing  and  investigation  of  the  facta. 
The  condnalons  there  reached  are  concloslve 
of  the  question  here  presented,  unless  a 
modification  of  the  same  la  deemed  advisa- 
ble In  presenting  a  correct  exposition  of  the 
law;  and  with  this  view  in  mind  wu  have 
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reiuTestlgated  tbe  subject,  and  aftor  a  care- 
ful recotiBideiation  of  the  same  we  adhere 
to  our  former  oirinton. 

The  evidence  upon  which  the  Secretary  of 
the  Interior  reached  hla  final  conclusion  Is 
Dot  set  out  In  the  record.  Nor  1b  there  set 
out  In  the  petition  or  exhibits  any  specific 
fact  testified  to  -by  any  witness  that  Is 
shown  to  be  false,  or  wherein  any  witness 
testified  falsely  so  as  to  influence  the  final 
conclvslon  reached  in  the  case.  There  is 
simply  the  allegation  that  the  defendant 
Dmiliam  and  certain  named  witnesses  testi- 
fied falsely  touching  the  plaintiff's  residence 
npon  the  land,  and  in  substance  that  from 
September.  1803,  to  1897.  the  plaintiff  had 
not  been  npon  the  land,  save  occasionally, 
and  had  not  resided  thereon  continually,  as 
by  the  homestead  law  required,  followed  by 
a  declaration  that  hy  reason  of  such  testi- 
mony the  Secretary  of  the  Interior  was  mis- 
led. In  their  discussion  of  the  question  InvoK- 
ed  in  tlris  case,  counsel  for  the  plaintiff  In  er- 
TOt  say  that  the  facts  alleged  in  the  petition 
bring  the  case  squarely  within  the  rule  laid 
down  by  the  Supreme  Court  of  this  territory 
in  the  case  of  Thornton  y.  Peery,  7  Obi.  441, 
54  Paa  649,  wherein  it  la  stated,  on  page  446, 7 
OkL,  page  651,  64  Paa:  "It  Is  not  sufficient 
that  false  testimony  was  given  In  such  case. 
Before  a  court  of  equity  will  disturb  the  find- 
ings and  judgment  of  the  Land  Department, 
it  must  be  made  to  clearly  appear  that  tho 
false  testimony  affected  their  Judgment  and 
controlled  their  action,  and  that  tbe  Judg- 
ment would  hare  been  different  had  the 
false  testimony  not  been  given.  This  can- 
not be  shown  by  alleging  bald  conclusions. 
The  facta  must  be  specifically  pleaded,  so 
that  the  court  can  determine  from  the  plead- 
ing Itself  that  a  different  conclusion  would 
hare  been  reached,  had  the  alleged  false 
testimony  not  been  Introduced."  It  was  not 
Intiended  by  the  language  of  Chief  Justice 
Burford  aboTe  quoted,  in  the  opinion  above 
referred  to,  to  hold  that  In  a  case  such  as 
the  one  under  consideration,  where  there 
has  been  a  full  and  complete  hearing  for 
the  purpose  of  establishing  the  single  ques- 
tion of  residence  on  land  in  compliance  with 
the  requirements  of  the  homestead  law,  in 
which  both  parties,  with  full  knowledge  of 
the  facts  at  Issue,  bare  had  full  and  com- 
plete opportunity  to  be  heard  and  present 
their  proofs  establishing  such  fact,  a  petition 
which  names  certain  of  tbe  witnesses  tes- 
tifying falsely,  without  specifying  wherein 
they  testified  falsely,  or  that  .the  testimony 
of  such  witnesses  was  the  only  testimony  on 
the  subject,  and  did  affect  and  control  the 
decision  of  the  Secretary  of  tbe  Interior  in 
his  decision  on  the  point  Involved,  Is  a 
snffldent  pleading  to  invoke  tbe  equity  Ju- 
risdiction of  the  courts  in  an  action  to  set 
aside  and  reverse  the  conclusions  reached  by 
the  Secretary.  The  Chief  Justice,  In  the 
language  quoted,  states:  "The  facts  must  be 
specifically  jdeaded.  Tbls  cannot  be  shown 


by  alleging  bald  conclusions."  We  do  not 
think  the  allegations  of  the  petition  under 
consideration  sufficient  to  bring  the  case 
within  the  rule  stated  In  Thornton  v.  Peery. 
supra. 

The  case  of  Mery  v.  Brodt  (Oal.)  53  Pac. 
818,  Is  cited  in  support  of  the  position  con- 
tended for  by  counsel  for  plaintiff  In  error. 
We  have  examined  that  case,  and  are  unable 
to  concur  with  counsel  In  the  view  expressed. 
To  illustrate  the  distinguishing  feature  be- 
tween that  case  and  tbe  one  under  considera- 
tion, we  quote  therefrom:  "This  action  is 
inaugurated  by  a  bill  In  equity,  which  asks 
that  certain  lands  be  declared  by  Judicial 
decree  fo  be  held  In  trust  by  defendant  for 
the  nse  and  benefit  of  plaintiffs,  and  that 
a  conveyance  thereof  be  made  by  him  to 
them.  The  evidence  is  not  in  the  record, 
and  the  appeal  from  the  Judgment  is  to  be 
considered  upon  the  pleading  and  findings. 
By  the  Judgment  plaintiffs  were  granted  the 
relief  sought  Without  detailing  In  full  the 
findings  of  fact  made  by  the  trial  court,  It 
may  be  said  that  the  material  facts  for  our 
consideration  are  as  follows:  Plaintiffs  were- 
valid  and  legal  locators  of  mining  clalma 
covering  tbe  land  in  dispute.  They  had  been 
such  locators  for  many  years,  were  In  tbe 
exclusive  possession  of  the  land  all  of  the 
time,  had  spent  ?20,000  upon  the  property 
in  mining  work,  and  bad  complied  with 
all  demands  of  the  law  tending  to  support  a 
valid  mining  location.  These  conditions  be- 
ing present,  defendant,  Brodt,  filt:d  a  claim 
for  the  land  under  the  timber  act.  In  due 
time  he  gave  his  notices,  made  bis  proofs  and 
payments  at  tbe  land  office,  and  a  patent  to 
the  land  was  issued  to  him  by  the  Land  De- 
partment of  tbe  United  States.  These  pro- 
ceedings were  all  had  by  defendant  and  the 
government  wltbout  any  actual  notice  to 
plaintiffs,  and,  consequently,  without  objec- 
tion upon  their  part  It  Is  found  as  a  fact 
that  defendant  and  bis  witnesses,  when  mak- 
ing final  proof  before  tbe  land  office  upon  ap- 
plication for  the  patent,  testified  that  the 
said  land  was  not  occupied,  and  no  Improve- 
ments of  any  kind  thereon;  that  tbe  land 
contained  no  indications  of  deposits  of  any 
kind  of  mineral,  and  was  chlefiy  valuable  for 
the  timber  growing  thereon;  that  said  tes- 
timony was  false  and  fraudulent,  and  was 
given  for  the  purpose  of  misleading  and  de- 
ceiving the  officers  of  the  government,  and 
that  said  officers  were  In  fact  deceived  and 
misled  thereby.  It  was  further  found  that 
the  material  allegations  of  defendant's  ap- 
plication, made  under  oath,  were  false  and 
fraudulent,  and  were  made  with  the  intent 
to  deceive  and  mislead  tbe  officers  of  the 
Land  Department,  and  did  so  mislead  said 
officers.  It  is  also  found  that  one  of  the 
witnesses  for  defendant  before  the  land  ofllce 
was  well  acqiminted  with  these  lands,  and 
had  been  upon  them  at  various  times,  and 
examined  the  work  being  done  by  plaintiffs, 
and  was  familiar  with  such  work.  He  knew 
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that  mlnlnff  WM  being  carried  on  upon  th« 
land,  that  auch  land  was  claimed  hy  plain- 
tiffs as  a  mining  claim,  and  that  they  had 
expended  many  thonsanda  of  dollars  In  the 
development  of  the  claim.  It  was  further 
found  as  a  fact  that  the  officers  of  the  Land 
Department  believed  all  this  testimony,  and 
iBsoed  a  pat«Dt  to  defen^nt  for  these  lands, 
based  upon  ^s  showing."  It  will  tbns  be 
seen  thht  the  California  court  had  before 
It  a  proposition  which  has  no  parallti  In  the 
case  now  before  us.  The  plaintiff  In  that 
case  was  not  a  party  to  the  proceeding  be- 
fore  the  land  office,  and  had  no  actual  notice 
or  knowledge  of  such  proceeding.  While  In 
the  case  under  consideration  each  of  the 
parties  bad  notice^  and  appeared  before  the 
land  office,  and  submitted  proofs  support- 
ing their  respective  rights  to  the  local  offl- 
ceni  of  the  department  for  their  determina- 
tion of  the  conflicting  claims,  such  proofs 
being  so  conflicting,  unsatisfactory,  and  In- 
conclusive that  the  department  ordered  the 
ease  back  to  the  local  office  for  further  farar- 
Ing  and  evidence  upon  the  spedflc  question 
at  Issue.  In  the  Oallfomla  case  It  was  made . 
to  appear,  and  by  the  court  found  as  a  fact 
that  the  defendant,  Brodt,  and  bis  witnesses. 
In  making  his  final  proof  to  the  tract  in- 
volved, t«itlfled  that  the  loud  vras  not  oc- 
cupied, and  had  no  Improvements  thereon, 
when  as  a  matter  of  fact  Brodt  and  Ids  wit- 
^losses  knew  the  condition  of  the  land,  that 
plaintiff  had  a  mining  claim  thereon,  and 
bad  expended  many  thousand  dollars  In  the 
development  of  it;  while  in  the  case  under 
(pnsldentlon  the  tact  of  occupation  by  both 
parties  was  not  conceal^  and  tbe  extent  of 
such  occupation  by  each  party  Is  made  an 
issuable  fact,  to  which  the  evid^oice  of  both 
parties  was  addressed.  It  will  therefore  be 
seen  that  there  is  no  analogy  between  the 
two  cases,  and  a  determination  In  the  one 
Is  not  a  precedent  or  reason  for  a  like  detei^ 
mlnation  In  the  other. 

Tbe  Supreme  Oourt  of  Oallfomla  In  Flo 
Pico  V.  Julius  B.  Oohn,  Adm'r,  18  L.  R.  A. 
886,  had  before  It  a  case  more  closely  anal- 
QKOus  to  the  one  under  conslderatloi^  In 
which  the  court  say  (quoting  the  syllabus): 
"Feijured  testimony  procured  by  bribery  on 
the  part  of  the  snccessfnl  party  is  not  ground 
for  setting  aside  a  decree,  olthon^  there 
Is  a  reasonable  certainty  tlut  tbe  result  of 
a  new  trial  would  be  different'*  This  case 
was  twice  befbre  the  Supreme  Court  of 
that  state  for  argument,  and  in  the  second 
hearing  the  first  opinion  by  Chief  Justice 
Beatty'  was  adhered  to.  That  vras  an  ac- 
tion to  vacate  and  annul  a  final  decree  In 
another  action  between  the  same  parties, 
on  tbe  ground  that  It  was  procured  by 
fraud.  The  facts  in  that  case  as  shown  by 
the  opinion  are  that  Pico,  the  plaintiff,  was 
an  old  man  over  80  years  of  age,  unable  to 
speak  or  understand  the  Bngllsh  language 
unused  to  complicated  statements  or  ac- 
counts, and  in  great  distress  and  trouble 


regarding  his  badness  aflblrs.  He  was  the 
owner  of  ¥200,000  worUi  of  property  In  Los 
Angeles,  a  part  of  which  was  about  to  be 
sold  under  a  decree  of  foreclosure,  and 
there  were  other  pressing  liens  covering  tbe 
whole  property,  amounting,  wltb  tbe  sum 
necessaiy  to  redeem  the  parcel  sold,  to  about 
$62,000,  as  then  estimated.  Pico  was  anx- 
iously endeavoring  to  raise  the  moo^  to 
effect  sudi  redemption  and  save  his  prop- 
erty, and  applied  to  one  B.  Oohn,  since  de- 
ceased, who  loaned  him  the  necesaaiy  sum, 
taking  for  security  a  grant  absolute  In 
terms,  reciting  a  consideration  of  ¥62,00a 
Within  two  months  Pico  tendered  Cohn  $02,- 
000,  and  demanded  a  reconveyance,  which 
was  refused.  An  action  was  brought  to  set 
aside  the  conv^ance.  In  tbe  conduct  of 
the  negotiations  between  nco  and  Cohn. 
Fancho  Johnson  was  tbe  only  other  person 
present  and  knew  that  the  transaction  was 
a  loan  and  security,  and  not  a  purchase  and 
conveyance  absolute,  and,  shortly  after  the 
execution  of  the  deed,  so  stated  In  the  pres- 
ence* of  Pico's  attorneys  and  numerous  otta- 
er  persons.  Upon  the  trial  of  tb«  case,  how- 
eyet,  Johnson  testified  It  vras  a  sale  and 
absolute  conv^once,  and  the  court  upon 
a  second  and  final  trial,  gave  credence  to 
Johnson's  testimony,  and  rendered  judg- 
ment In  &vor  of  the  defendant  which  was 
finally  affirmed  by  the  Supreme  Court  ntter 
which  It  was  discovered  tbat  Cohn  paid 
Johnson  $2,000  to  testify  falsely*  The  pe- 
tition to  set  aside  the  Judgment  showed  tbe 
partlcnlon  of  this  brlb^,  and  tiiat  on  tbe 
morning  that  Jbhnson  gave  his-  testimony 
Cohn  placed  $2,000  In  the  hands  of  one 
Forbes,  with  directions,  given  In  Johnson's 
presence,  to  pay  It  to  Um  If  he  t^tlfled  to 
an  absolute  sale,  and  that  immediately  after 
he  had  so  testified  he  demanded  and  re- 
ceived the  mtmey.  In  commenting  upon 
these  facts  the  court  say:  "It  1>  averred, 
and  we  think  snffldentiy  shown,  that  upon 
proof  of  these  fects  there  is  a  reasonable 
certainty  that  plabitlfl  would  upon  another 
trial  gain  his  cause.  Such  being  the  case, 
is  plaintiff  entitled  to  a  decree  vacating  and 
annulling  the  former  decree  on  tbe  gronnda 
that  It  was  procured  by  fraod  ?  After  a  care- 
ful and  ectended  examlnatton  ot  the  autbw- 
Itles,  we  are  constrained  to  tamwese  this 
question  In  tiie  negative.  That  a  former 
Judgment  or  decree  may  be  set  aside  and 
annulled  for  some  ftautU  there  can  be  no 
question,  but  it  must  be  a  fraud  extzlnsle 
or  collateral  to  the  question  examined  and 
determined  in  the  action.  And  "^e  think 
it  is  settled  beyond  controversy  Ibat  a  de- 
cree will  not  be  vacated  merely  because  It 
was  obtained  by  forged  docummts  or  per- 
jured testimony.  Tbe  reason  of  this  rule 
Is  that  there  must  be  an  end  of  Utigatlon: 
and  when  parties  have  once  submitted  a 
matter,  or  have  had  tiie  opportunity  of  sub- 
mitting it  for  investigation  and  determina- 
tion, and  when  tta^  have  exhausted  ev»y 
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means  for  reTlewlng  each  determination  In 
the  same  proceeding,  It  most  be  regarded  as 
final  and  conclusive,  unlesa  It  can  be  shown 
that  the  Jurisdiction  of  the  conrt  has  been 
imposed  upon,  or  that  the  prevailing  parly, 
by  some  extrinsic  or  collateral  fraud,  has 
prevented  a  fair  submission  of  the  contro- 
versy. What,  then,  is  an  extrinsic  or  col- 
lateral fraud,  within  the  meaning  of  this 
rule?  Among  the  instances  given  In  the 
books  are  such  as  these:  Keeping  the  un- 
successful party  away  from  the  court  by 
a  false  promise  of  a  compromise,  or  por- 
posely  keeping  him  In  Ignorapce  of  the  suit; 
or  where  an  attorney  fraudulently  pretends 
to  .represent  a  party,  and  connives  at  his 
defeat,  or,  being  regularly  employed,  cor- 
ruptly sells  out  his  client's  Interest  United 
States  V,  Throckmorton,  98  U.  S.  66,  66,  25 
L.  Ed.  95,  and  authorities  dted.  In  all 
such  instances  the  nnsaccessful  party  Is 
really  prevented  by  the  frandnlent  contriv- 
ance of  his  adversary  from  having  a  trial; 
but  when  he  has  a  trial  he  must  be  pre- 
pared to  meet  and  expose  perjury  then  and 
there.  He  knows  that  a  false  claim  or  de- 
fense can  be  supported  In  no  other  way;  that 
the  very  object  of  the  trial  is,  If  possible, 
to  ascertain  the  truth  from  the  conflict  of 
the  evidence;  and  that  necessarily  the  troth 
or  falsity  of  the  testimony  must  be  deter- 
mined in  deciding  the  issue.  The  trial  Is  his 
opportunity  for  making  the  troth  appear. 
If,  unfortunately,  he  falls,  being  overborne 
by  perjured  testimony,  and  If  he  likewise 
falls  to  show  the  Injustice  that  has  been 
done  him  on  motion  for  a  new  trial,  and  the 
Judgment  is  affirmed  on  appeal,  be  Is  with- 
out remedy.  The  wrong.  In  such  case,  is,  of 
connw,  a  most  grievous  one,  and  no  doubt 
the  Legislature  and  the  courts  would  be 
glad  to  redress  It  if  a  rule  could  be  devised 
that  would  remedy  the  evil  without  produ- 
cing mischiefs  far  worse  than  the  evil  to  be 
remedied.  Endless  litigation,  in  which  noth- 
ing vras  ever  Anally  determined,  would  be 
worse  tban  occasional  miscarriages  of  Jus- 
tice; and  so  the  rule  is  that  a  final  Judg- 
ment cannot  be  annulled  merely  because  It 
can  be  shown  to  have  been  based  on  per- 
jured testimony,  for.  If  this  could  be  done, 
It  could  be  done  again  and  again  ad  infihit- 
nm.**  The  California  court  concludes  its 
opinion  by  the  statement:  "We  cannot  find 
any  substantial  ground  upon  which  this 
case  can  be  distinguished  from  U.  S.  v. 
Throckmorton,  supra" — relied  upon  by  this 
court  in  Estes  v.  Timmons,  supra. 

From  this  It  will  appear  that  the  fraud 
practiced  which  is  sufficient  to  set  aside  a 
final  judgment  Is  one  that  arises  eztrlnsl- 
cally,  that  prevents  a  party  from  having  a 
fair  trial,  or  having 'any  trial  for  the  devel- 
opment of  the  truth  In  the  premises,  and  not 
a  case  where  a  full,  fair,  and  free  trial  is 
had  or  tendered,  wherein  the  person  alleged 
to  have  been  defrauded  was  present  and 
heard  and  saw  what  la  alleged  to  have  been 


the  perpetration  of  a  fraud,  and  had  then 
and  there  the  opportunity  to  refute  it,  which 
he  foiled  to  do,  or,  believing  himself  to  hav» 
successfully  done  It,  submits  his  cause  for 
final  determination.  In  such  case,  we  hold 
that  the  conclusion  reached  is  final,  and  can- 
not be  reviewed  In  an  action  setting  out 
such  fraud.  In  this  we  think  we  are  sup- 
ported by  numerous  auttiorltles  both  at  com- 
mon law  and  under  the  statute.  See  Hass 
et  al.  V.  Billings  et  al.  (Minn.)  43  N.  W.  797, 
relied  upon  and  affirmed  In  Wllklns  v.  Sher- 
wood, 58  N.  W.  591;  Gray  v.  Barton  (Mich.) 
23  N.  W.  818;  Lee  v.  Johnspn,  118  U.  S.  48, 
6  Sup.  Ct  249,  29  L.  Ed.  570;  Ootzhausen  v. 
Eerting  (O.  O.)  29  Fed.  821;  Frlese  v. 
Hummel  (Or.)  87  Fac  458,  46  Am.  St  Rep. 
610. 

Having  examined  this  case  with  care, 
we  have  reached  the  conclusion  that  when 
a  ease  involving  title  to  a  part  of  the  public 
domain  Is  fully  and  fairly  tried  in  the  Land 
Department  of  the  United  States,  and  the 
officers  of  that  department  have  heard  the 
testimony  of  the  witnesses  offered  bj^  the 
parties  to  the  controversy,  and  the  case  has 
been  submitted  to  the  determination  of  the 
department  and  a  final  decision  has  been 
reached  thereon,  courts  of  equity  cannot  In- 
terfere to  set  aside  such  decision,  upon  the 
ground  and  for  the  reason  that  perjury  is 
charged  to  have  been  committed  by  parties 
or  witnesses  in  the  course  of  the  trial  of 
such  controversy  In  the  Land  Department. 

The  Judgment  of  the  court  below  there- 
fore will  be  affirmed,  with  costs.  All  the 
Justices  concurring,  except  HAINBB,  wbo 
presided  In  the  trial  court 


FLOHR  et  aL  T.  TBRRITORT. 
(Supreme  Court  of  Oklahwns,    Sept  8.  19(M.) 

XNDIOTMBHT  —  OBUUBBKB  —  Z.ABOBirT  —  IVZ- 
DBNGE — VKSVI  —  EUBBZZUaaifT  —  TETATi— 
BSrSBSHinO  MKUOBT— cross -EXAianATION — 
INSTBDCnoNS— TBIAl— PEESENCB  OV  PABTIES. 
1.  A  demarrer  to  an  Indictment  In  the  foUow- 
Ing  form :    "It  does  not  substantially  eoaforai 
to  chapter  68,  St  Okl.  1893,  entitled  Procedure 
Criminal,"  is  too  indefinite  in  its  terms  and  will 
not  be  considered  upon  review,  unless  the  exact 
defecl  Intended  to  be  reached  is  pointed  out  by 
the  brief  of  counsel  who  complain  of  the  judg^ 
ment  of  the  court  in  overruling  the  same. 

Z  An  indictment  which  in  a  sinale  count  char- 
ging the  crime  of  grand  larceny  alleges  that  the 
property  was  taken  by  fraud  and  stealth  will  not 
be  held  Insufllcient  upon  an  objection  to  the  Intro- 
duction of  testimony  upon  the  ground  that  the  in- 
dictment diarges  two  separate  and  dlstioct  of- 
nnses,  or  that  the  indictment  Is  uncertain,  and 
fails  to  charge  larceny  under  the  statute,  or  be- 
canse  the  offense  Is  charged  to  have  been  com- 
mitted in  the  different  ways  in  which  the  statota 
designates  the  same  may  be  accomplislied. 

3.  Where.  In  an  Indictment  for  larceny,  the 
property  Is  charged  to  have  been  takoi  by 
fraud  and  stealth,  it  is  not  necessary  to  set 
out  the  fraudulent  acts  relied  upon  as  consti- 
tuting the  fraud,  and  In  snch  case  the  crime  of 
larceny  may  be  satisfactorily  shown  by  proof 
that  at  the  time  of  taking  it  was  taken  wlt&  tht 
felonious  Intent  to  conTVt  It  to  the  taker's  oun 
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uae,  aad  to  depriTS  tbe  owner  thereof,  regardless 
of  tbe  fact  as  to  whether  the  taking  was  accom- 
plished by  fraud  or  by  stealth. 

4.  An  indictment  charging  a  criminal  offense, 
irblch  shows  that  it  was  found  by  a  grand  jurr 
of  a  coanty  of  this  territory  duly  impaneled, 
charged,  and  sworn  to  inquire  into  and  true 
presentment  make  of  all  puolic  offenses  against 
the  territory  of  Oklahoma  triable  within  the 
county  of   (naming  it),  and  that  the  de- 
fendant on  a  day  certain  (naming  it),  in  said 

county  of  —          (naming  it),  did  then  and 

there,  etc.,  sufficiently  charges  the  venue  in  the 
territory  of  Oklahoma  and  in  the  county  named. 

5.  The  distinction  between  larceny  where  the 
taking  is  fraudulent  and  embezzlement  is  deter- 
mined with  reference  to  the  time  when,  the  in- 
tent to  wrongfully  convert  the-  property  to  the 
taker's  use  occurs.  If  the  property  in  the 
hands  of  the  taker  amounted  to  a  bailment,  or 
if  the  property  went  into  the  possession  of  tbe 
taker  with  knowledge  of  the  owner  on  account 
of  any  fraudulent  representation  by  the  taker, 
and  the  taker  received  the  same  Intending  at 
the  time  of  its  reception  to  convert  tbe  same  to 
his  own  nse  and  deprive  the  owner  thereof,  the 
crime  is  larceny.  If,  on  the  other  hand,  the 
taker  receives  the  property  as  a  bailment  of  the 
sam4|  or  with  the  knowledge  and  consent  of  the 
owner.  Intending  at  the  time  a  compliance  with 
the  tfrms  of  tbe  bailment,  or  to  conform  to  tbe 
owner's  wishes  concerning  tbe  properly  In  his 
possession,  and  afterwards  converts  the  prop- 
erty to  his  own  use,  and  fails  to  account  for  the 
vamp  upon  demand,  tbe  crime  is  embezzlement. 

6.  It  is  not  error, 'where  during  tbe  progress 
of  a  trial  an  officer  who  has  taken  goods  upon  a 
legal  process  is  testifying,  to  permit  such  offi- 
cer to  refresh  bis  memory  from  a  copy  of  his 
return  upon  process  showing  the  property  taken 
by  himself,  which  copy  has  been  made  by  a 
typewriter  In  his  (the  oSScer's)  presence  and  uq- 
der  his  direction.  It  is  not  error,  where,  for  the 
purpose  of  expediting  tbe  business  of  the  court, 
for  the  court  to  permit  a  witness  to  use  for 
tbe  purpose  of  refreshing  his  memory  a  copy  of  a 
legal  instrument  which  has  been  made  under 
the  direction  of  tbe  conrt  and  furnished  the  wit- 
ness by  tbe  court. 

7.  ^Vhere  in  th«  trial  of  a  criminal  cause,  the 
defendant  being  charged  with  the  larceny  of  nu- 
merous items  of  merchandise,  possession  of 
which  had  been  recovprod  through  the  service  of 
a  writ  of  replevin  and  the  execution  of  a  search 
warrant,  it  is  not  error  to  permit  tbe  officers 
serving  such  process  to  show  what  property  was 
80  recovered,  notwithstanding  the  fact  that  some 
of  the  property  so  recovered  was  not  enumerat- 
ed In  the  indictment  or  charged  to  have  been 
stolen. 

8.  A  practicing  physician  and  his  wife,  prose- 
cuting witnesses  in  a  cause  wherein  a  charge  of 
grand  larceny  is  being  tried,  may  not  be  com- 
pelled upon  cro.<ts-examination  to  answer  ques- 
tions toQching  the  marriage  relations  between 
them  for  tbe  purpose  of  affecting  their  credibil- 
ity as  witnesses  conrerninp;  sucn  larceny :  nor 
can  such  physician  rightfully  be  compelled  to 
answer  questions  which  intimate  that  he  has  at 
some  time  been  guilty  of  producing  an  abortion, 
for  the  purpose  of  affecting  bis  credibElity  as 
such  witness. 

9.  Where  a  court  stenographer  has  testified  to 
quef^tions  propounded  to  a  witness  upon  a  for- 
mer ti-ial  and  answers  thereto,  and  for  tbe  pur- 
pose of  answering  nucb  questions  has  been  per- 
mitted to  nse  bis  shorthand  notes  of  the  testi- 
mony at  the  former  trinl.  and  upon  cross-exam- 
ination is  asked  to  read  from  bis  shorthand 
notes  all  of  the  testimony  given  by  such  witness- 
es at  mch  former  trial,  it  is  not  error  to  snstaln 
objection  to  such  qimstion. 

10.  It  is  not  reversible  error  for  the  court  to 
refuse  an  instruction  which  reads :  "And  if, 
nftpr  retiring  to  your  jury  room,  tbere  remains 
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1  a  reasonable  doubt  !n  the  minds  of  any  one  of 
the  Jurors  as  to  the  guilt  or  innocence  of  the 
defendant,  then  the  jury  cannot  convict  the  de- 
fendant," where  the  court  has  given  in  its  gen- 
eral instructions  a  correct  instruction  touching 
their  duties  In  case  they  entertain  a  reasonable 
doubt  of  defendant's  guilt,  and  which  instruc- 
tion given  by  tbe  court  is  addressed  to  the  ^ury 
as  a  whole,  instead  of  to  the  individual  jury- 
men, as  asked  for  in  the  instruction  refused. 

11.  Where  grand  larceny  is  ciiaiged  in  an  in- 
dictment, and  the  court,  in  its  instructions  to 
the  jury^  has  once  plainly  and  distinctly  inform- 
ed the  jury  of  the  distinction  between  grand 
and  petit  larceny,  and  instructed  them  that  thej 
can  convict  of  the  crime  of  grand  larceny  only 
in  case  they  Snd  the  value  of  the  property  t^Een 
to  have  been  more  than  $20.  and  that  their  ver- 
dict should  be  that  of  "guilty  of  petit  larceny" 
in  case  they  find  the  value  of  the  property  does 
not  exceed  $20,  it  is  not  error  if  sudi  instruc- 
tion as  to  value  is  not  repeated  in  another  in- 
struction given,  where  the  elements  ot  the  crime 
are  defined. 

12.  Where  a  statute  defines  the  crime  of  grand 

larceny  to  be  the  taking  of  personal  property  by 
"fraud  or  stealth,"  and  an  indictment  charges 
the  taking  of  the  property  by  fraud  and  stealth, 
it  is  not  error  to  instruct  the  jury  that,  before 
they  can  find  the  d^endant  guilty,  they  must 
be  satisfied  beyond  a  reasonable  doubt  that  it 
[the  property]  was  taken  either  by  fraud  or 
stealth  or  by  fraud  and  stealth." 

13.  Where  possession  of  stolen  property  Is  re- 
covered by  a  writ  of  replevin,  ft  Is  not  error 
to  instruct  the  ^ury  as  follows:  "But  the. fact 
that  this  replevin  suit  was  commenced,  and  the 
fact  that  the  defendants,  or  one  of  them,  gave 
a  redelivery  bond  and  retained  the  property,  in 
no  wise  relieves  him  or  them  of  criminal  re- 
sponsibility for  the  larceny  of  the  propert7." 
Such  instruction  does  not  Invade  the  province 
of  the  jury  In  determining  the  weight  and  effect 
of  tbe  testimony. 

14.  An  instruction  which  advises  the  jury  that 
the  crime  of  larceny  is  committed  by  opening  a 
trunk  unauthorisedy  and  taking  therefrom  the 
contents,  feloniously  Intending  to  appropriate 
the  same  to  the  tier's  own  use  and  benefit, 
where  such  trimk  has  been  left  by  tbe  owner 
in  the  custody  of  such  person  so  opening  the 
same,  is  correct.  Such  taking  would  not  neces- 
sarily constitute  the  crime  of  embezzlement 

15.  Where  the  record  of  the  trial  shows  that 
after  a  noon  adjournment  of  the  court  the  de- 
fendants were  present  at  the  convening  of  the 
court  when  the  trial  was  resumed,  and  during 
that  afternoon  hearing  in  the  case  the  jury 
were  given  a  10-minutes  recess,  during  wnlch 
time  the  court  had  under  advisement  a  legal 
question  presented  In  the  ease.  It  Is  not  neces- 
sary that  the  record  should  show  the  defend- 
ants were  present  upon  the  resumption  of  the 
trial  after  determining  such  legal  objection. 
They  will  be  presumed  to  have  been  presoit 
during  that  afternoon  session  of  the  court,  un- 
less the  record  affirmatively  shows  their  absence. 

(Syllabns  by  the  Court) 

Error  from  District  Oonrt,  Woods  Gonnty; 
before  Justice  3.  L.  Pancoast 

Gbariea  Flobr  and  Bmma  Flobr  were  con- 
victed of  larceny,  and  bring  error.  Affirm- 
ed. 

A.  0.  Towne,  Temple  Houston,  H.  A. 
Noah,  and  W.  S.  Denton,  for  plaintiffs  In 
error.  P.  C.  Simons,  ^^tty.  Gen.,  and  La- 
ther Martin,  Co.  Att^^  for  tbe  Territory. 

OILLETTE,  J.  Tbe  appellants,  Charles 
Flobr  and  Emma  Flobr,  were  Indicted  at  tbe 
February,  1903,  term  of  the  district  court 
of  Woods  county,  chained  with  tbe  crime 


Digitized  by 


OkL) 


FLOHB  T.  TBBBITOBT. 


567 


of  grand  larceny,  and  ftt  the  same  term  of 
said  eoart  the  cause  came  on  for  trial,  and 
tbe  defendants  were  found  guilty  and  sen- 
tenced, the  said  Bmma  FIol)r  for  one  year, 
and  tbe  said  Charles  Flofar  for  three  years, 
In  the  iwnltentlary. 

Thirteen  gnnmds  of  error  are  assigned  by 
defendants  In  their  motion  for  a  new  trial, 
the  overmUng  of  which  Is  compUdned  of  In 
the  petition  to  this  court  The  Indlctmoit 
apon  which  the  defendants  were  tried  and 
convicted  is  as  follows: 

"Indictment  Territory  of  Oklahoma, 
County  cX  Woods — ss.:  In  the  February 
term  of  the  district  court  of  the  Sixth  Judi- 
cial District  of  Oklahoma,  begun  and  held 
within  and  for  Woods  county,  in  said  ter- 
ritory, at  Alva,  in  the  county  of  Woods,  on 
the  16th  day  of  February,  In  tbe  year  of 
our  Lord  one  thousand  nine  hundred  and 
three. 

"The  grand  jurors  duly  summoned,  chos- 
en, impaneled,  sworn,  and  chained  at  tbe 
February  term  aforesaid  of  said  district 
court  within  and  for  tiie  body  of  Woods 
county,  Oklahoma  Territory,  to  inquire  Into 
and  true  presentment  make  of  all  public 
offenses  against  the  territory  of  Oklahoma 
committed  or  triable  within  tbe  county  of 
Woods,  in  said  territory,  in  the  name  of  and 
by  Qm  authority  of  tSie  territory  of  Oklaho- 
ma, upon  their  oaths  present  that  Charles 
Flohr  and  XUnma  Flohr  on  the  28th  day  of 
November,  A.  EL  1902,  In  the  said  county 
of  Woods,  did  xnen  and  there  unlawfully 
and  feloniously  take,  steal,  and  carry  away 
by  fraud  and  stealth,  and  with  the  unlawful 
and  felonious  intent  to  deprive  another  there- 
of, to  wit,  the  owners,  O.  H.  Richards  and 
Luella  W.  Richards,  the  following  person- 
al property,  to  wit".etc 

To  tbis  Indictment  defendant!!  demurred 
"upon  the  ground  that  it  did  not  substan- 
tially conform  to  tbe  requirements  of  chapter 
68,  St  Okl.  1883.  entitled  'Procedure  Crim- 
inal,' "  and  the  InsuCQcIency  of  aaid  indict- 
ment is  challenged  in  tbe  sfacth,  seventh,  and 
eighth  grounds  of  motion  for  new  trial — In 
the  sixth  ground,  because  tbe  indictment 
does  not  state  the  facts  constituting  tbe 
fraud  1^  which  the  property  Is  alleged  to 
have  been  taken;  In  the  seventh,  because 
the  Indictment  in  said  cause  charges  or  at- 
tempts to  charge  more  than  one  ofTense; 
aod  tbe  eighth,  because  the  Indictment  does 
Dot  state  facts  snfflcient  to  constitute  a  pub- 
lic offense  under  the  laws  of  tbe  territory 
of  Oklahoma. 

SIxactly  what  is  meant  by  the  defendants 
by  their  demurrer  above  quoted  is  not  easily 
Diicertalned.  In  what  respect  the  indjct- 
ment  was  not  in  substantial  conformity  with 
the  requirements  of  the  statute  governing 
criminal  procedure  is  not  pointed  out  by  the 
demurrw.  and  no  reference  Is  made  to  It 
Iq  the  brief  of  plalntUT  in  error  further  than 
to  declare  that  the  demurrer  should  bave 
been  sustained,  and  the  defendants  dischar- 


ged. A  pleading  so  Indefinite  In  terms  as 
this,  although  overruled  by  the  trial  court, 
and  exceptions  taken  to  such  ruling,  will 
not  be  considered  upon  review  where  coun- 
sel wholly  fail  to  point  out  or  indicate  in 
what  manner  and  wbereln  the  pleading 
cliallenged  fails  to  meet  tbe  requirements 
of  the  statute.  In  some  cases  defects  in  a 
pleading  are  easily  discernible;  in  otheia 
a  demurrer  may  be  intended,  and  often  Is, 
to  reach  nice  and  subtle  distinctions.  But 
where  sucb  Is  the  case  they  should  be 
pointed  out  In  such  manner  as  to  advise  the 
court  of  tbe  exact  point  relied  upon.  In 
this  instance  there  is  a  total  failure  to  do 
this,  and,  there  being  no  plainly  discernible 
error,  the  Judgment  of  the  trial  court  In 
overruling  the  demurrer  Is  afllrmed. 

At  the  beginning  of  the  trial  the  defend- 
ants objected  to  the  introduction  of  any  evi- 
dence upon  the  grounds:  First  that  the 
Indictment  charges  the  ofTense  to  have  been 
committed  In  two  different  ways,  to  wit  by 
fraud  or  stealth;  second,  that  the  Indict- 
ment does  not  set  out  the  facta  constituting 
tbe  fact  by  which  the  property  Is  alleged  to 
have  been  taken;  third,  that  the  indictment 
does  not  state,  in  the  body  thereof,  tbe  venue 
where  the  alleged  ottmse  was  committed; 
fourth,  that  the  Indictment  ioea  not  clurge 
facts  constituting  a  public  offense;  fifth, 
nor  does  tbe  said  indictment  charge  that 
the  property  therein  described  was  taken 
from  the  possession  of  any  person,  nor  with 
tbe  intent  to  convert  said  property  to  tbe 
use  and  benefit  of  the  taker;  and,  sixth,  the 
opening  statement  of  the  prosecuting  officer 
shows  a  variance  between  the  allegations 
In  tbe  indictment  and  tbe  statement  and 
that  statement  shows  a  larceny,  if  any  at 
all,  by  a  bailee — embesslement  Tbe  open- 
ing statement  of  counsel  shows  thal^  if  any 
offense  has  been  committed  at'all,  it  Is  an 
offense  under  the  following  section  of  the 
statute,  to  wit:  "If  any  person  being  en- 
trusted with  any  property  as  bailee,  or  with 
any  power  of  attorney  for  the  sale  or  trans- 
fer thereof,  fraudulently  convorta  the  same 
or  the  proceeds  thereof,  to  his  own  use,  or 
secretes  it  or  them  with  a  fraudulent  in- 
tent to  convert  to  bis  own  use,  be  Is  gidlty 
of  embezzlement  whether  he  has  broken 
tbe  package  or  otherwise  determined  the 
bailment  or  not."  These  objections  being 
overruled  by  the  trial  court,  error  predicat- 
ed thereon  Is  preserved  In  tbe  motion  for  a 
new  trial,  and  particularly  tbe  sixth,  sev- 
enth, and  eighth  grounds  above  quoted. 

We  win  notice  these  objections  in  their  or- 
der. The  first — that  the  indictment  charges 
the  offense  to  have  been  committed  by 
fraud  or  stealth — Is  an  erroneous  statement 
of  fact  which  was  noted  by  counsel  for  tbe 
territory  at  the  time,  probably  the  result 
of  Inadvertence,  but  which  was  not  bow- 
ever,  corrected  of  record,  and  we  presume 
that  tbe  notice  of  record  glren  it  by  counsel 
for  the  territory  at  the  time  was  treated  as 
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a  correction  of  the  statement,  because  coun- 
Bel  for  the  defense  In  their  brief  treat  the 
objecUoa  as  reading  by  "fraud  and  stealth," 
and  we  will  so  consider  It  The  Indictment 
chaises  the  crime  of  larceny  of  the  proper- 
ty set  forth,  as  stated  in  the  objection,  by 
fraud  and  stealth.  The  proposition  has  often 
been  before  the  courts.  The  Supreme  Court 
of  the  state  of  Indiana  In  Pahnestock  t. 
State,  1  N.  E.  372,  had  this  question  under 
consideration,  and  with  reference  to  It  say: 
"When  a  statute  makes  It  an  offense  to  do 
some  one  or  another  act,  naming  them  dis- 
junctively,  either  of  which  would  constitute 
one  and  the  same  offense,  and  amenable  to 
the  same  punishment,  all  the  acts  may  be 
charged  conjunctively  In  the  one  count  as 
constltntlng  a  single  offense."  The  Supreme 
Court  of  California  (People  v.  Harrold,  24 
Pac.  106)  says:  "An  Indictment  for  forgery 
which  enumerates  each  one  of  the  series 
of  acts,  either  one  of  which  constitutes  such 
crime  under  the  Penal  Code,  charges  but 
one  offense,  since  under  said  section  they 
all  constitute  but  a  single  offense."  In  the 
case  of  People  t.  Cosset  (Cal.)  29  Pac.  246, 
the  court  says:  "An  indictment  chai^ng 
that  defendant  did  deal,  play,  carry  on,  and 
conduct  the  game  of  faro,  charges  but  one 
offense;  Pen.  Code,  t  830,  Inflicting  a  pen- 
alty on  every  person  who  deals,  plays,  or 
carries  on,  or  who  conducts  any  game  of 
faro."  In  the  case  of  People  t.  Leyshon  (Cal.) 
41  Pac.  480,  the  defendant  Is  shown  to  have 
been  informed  against  charged  "with  hav- 
ing forged  the  name  of  Mrs.  Maggie  Henry 
and  Eliza  J.  Clark  tp  a  certain  promissory 
note,  set  out  in  the  Information,  with  in- 
tent to  defraud  one  A.  J.  Graham,  and  to 
having  knowingly,  willfully,  feloniously,  etc., 
uttered,  passed  as  true  and  genuine,  the 
promissory  note,  with  Intent  to  defraud  said 
A.  J.  Graham,"  etc.  Defendants  demurred 
to  the  information  upon  the  ground  that  it 
charges  two  offenses,  viz.,  "the  crime  of 
forgery  committed  April  23,  1894,  and  also 
the  crime  of  passing  a  forged  note  on  the 
24th  day  of  April,  1894."  The  demurrer 
was  overruled.  In  passing  upon  the  objec- 
tion to  this  ruling  and  affirming  the  same 
the  Supreme  Court  of  California  say: 
"Where,  in  defining  an  offense,  a  statute 
ennmerates  a  series  of  acts,  either  of  which 
separately  or  all  together,  may  constitute 
the  offense,  all  such  acts  may  be  chained 
In  a  single  count;  for  the  reason  that,  not- 
withstanding each  act  may  by  itself  constl- 
tute  the  offense,  all  of  them  together  do  no 
more.  •  •  •  The  Information  charged 
but  one  offense,  and  the  demurrer  was 
properly  overmled."  In  People  v.  Gustl 
(Cal.)  46  Pac.  2f&,  the  court  says:  "Of 
course,  an  indictment  or  Information  must 
charge  but  one  offense,  and  If  it  charges 
more  than  one  it  Is  snbject  to  demurrer  upon 
that  ground.  The  question  Is,  did  the  In- 
formation here  charge  two  offenses?  We  do 
not  think  it  did.  It  Is  a  well-settled  role  of 


law  that  when  a  statute  enunciates  a  series 
of  acts,  either  of  yrhich  separately,  or  all 
together,  may  constitute  the  offense,  all  of 
such  acts  may  be  charged  In  a  single  count, 
for  the  reason  that,  notwithstanding  each  act 
may  by  Itself  constitute  the  offense,  all  of 
them  together  do  no  more,  and  likewise  con- 
stitate  but  one  and  the  same  offense."  The 
Supreme  Court  of  the  United  States,  In 
CJrain  v.  United  States,  162  U.  8.  625,  16 
Sup.  CL  952,  40  L.  Ed.  1097.  in  an  opinion 
covering  this  general  subject  by  Justice  Har- 
lan, after  citing  Rex  v.  Hunt,  2  Camp,  583 
(English);  Rasnick  v.  Com.,  2  Va.  Cas.  356; 
Com.  V.  Tuck,  20  Pick.  356;  Com.  v.  Twltch- 
ell,  4  Cueh.  74;  State  v.  Price,  11  N.  J.  Law, 
203,  215;  Edge  v.  Com.,  7  Pa.  275,  278— 
say:  "The  Statute  was  directed  against 
certain  defined  modes  of  accomplishing  a 
genera]  object,  and  declared  that  the  doing 
of  either  one  of  several  specified  things,  each 
having  reference  to  that  object,  should  be 
punished  by  Imprisonment  at  hard  labor  for 
a  period  of  not  less  than  five  years  nor  more 
than  ten  years,  or  by  imprisonment  for  not 
more  than  five  years  and  a  fine  of  not  more 
than  one  thousand  dollars.  We  perceive  no 
sound  reason  why  the  doing  of  the  prohib- 
ited thing  in  each  and  all  of  the  prohibited 
modes  may  not  be  charged  in  one  count  so 
that  there  may  be  a  verdict  of  guilty  upon 
proof  that  the  accused  had  done  any  one 
of  the  things  constituting  a  substantive 
crime  under  the  statute.  And  this  is  a  view 
altogether  favorable  to  tfn  accused  who 
pleads  not  guilty  to  a  charge  contained  In  a 
single  count,  for  a  judgment  on  a  general 
verdict  of  guilt?  upon  that  count  will  t>e  a 
bar  to  any  further  prosecution  in  respect 
of  any  of  the  matters  embraced  by  it."  The 
author  of  the  American  Enc.  of  PI.  and 
Prac,  vol.  10,  p.  536,  states  the  following 
text:  "When  a  statute  enumerates  several 
acts  in  the  alternative,  the  doing  of  which  is 
subject  to  the  same  punishment,  all  of  such 
acts  may  be  charged  cumulatively  as  one 
offense."  In  the  case  under  consideration 
the  crime  of  grand  larceny  Is  charged,  and 
the  acts  by  wlilcb  It  is  charged  are  charged 
to  have  been  performed  with  intent  to  de- 
prive the  owner  of  the  property,  which  Is 
declared  to  have  been  accomplished  by 
fraud  and  stealtti.  The  accomplishment  of 
such  a  purpose  by  fraud  or  stealth  is  lar- 
ceny under  the  definition  of  such  crime  as 
given  in  the  statute  of  Oklahoma,  and  we  do 
not  think  that  because  the  crime  of  larceny 
here  cbarged  Is  alleged  to  have  been  accom- 
plished by  fraud  and  stealth  Ln  a  single 
count  the  indictment  charges  two  separate 
and  distinct  offenses,  or  that  the  indictment 
was  uncertain,  and  failed  to  charge  larceny 
under  the  statute,  or  that  the  Indictment  Is 
objectionable  because  the  offense  is  charged 
to  have  been  committed  In  the  two  different 
ways  in  which  the  statute  designates  the 
same  may  be  accomplished. 
The  second  objection  Is  that  the  indictmmnt 
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does  not  set  oat  the  acts  constltnting  tb« 
frand  by  which  the  property  la  alleged  to 
have  been  taken.  In  support  of  this  Beeond 
proposition  connsel  (or  the  defendants  say: 
"In  all  pleadings,  both  cItII  and  criminal,  in 
charging  that  an  act  was  fraudulently  done. 
It  Is  not  Bufflclent  to  say  simply  that  it  was 
fraudulent,  hut  the  acts  constituting  the 
fraud  should  be  set  out;"  and  in  support  of 
this  statement  they  cite  the  case  of  Martin 
V.  Territory,  4  Okl.  105,  43  Pac.  1067.  That 
was  an  action  charging  the  crime  of  grand 
larceny  accomplished  by  fraud,  and  the  in- 
dictment set  out  the  false  statements  relied 
upon,  and  the  court  In  the  opinion  says: 
"The  form  of  pleading  adopted  by  the  prose- 
cution In  this  case  came  squarely  within  the 
provisions  of  our  criminal  procedure,  and 
was  fully  authorized  by  It"  There  can  be 
no  qnestlon  about  the  correctness  of  this  de- 
termination by  the  court,  but  the  language 
of  the  court  nowhere  In  that  case  goes  to  the 
extent  of  holding  that  so  full  a  description 
of  the  offense  is  necessary  for  a  good  indict- 
ment charging  the  offense  of  grand  larceny. 

To  the  writer  ot  this  (pinion  it  has  seemed 
that  there  was  much  force  In  the  objection 
here,  made,  and  by  reason  thereof  much  con- 
sideration has  been  given  to  It.  It  Is  with 
reluctance  that  a  conclusion  has  been  reach- 
ed that  the  indictment  is  good  In  this  respect 
The  Supreme  Goprt  of  Dakota  In  the  case 
of  the  Territory  of  Dakota  T.  Anderson,  60 
N.  W.  124,  had  under  consideration  a  case  al- 
most identical  with  this.  In  that  case  "the 
iDdictment  charged  that  the  defendant  at  a 
certain  time  and  place  did  fraudulently  and 
feloniously  steal,  take,  and  carry  away  divers 
bank  bills,"  etc.  This  language  of  the  In- 
dictment was  objected  to  on  the  ground  that 
the  facts  stated  in  the  Indictment  did  not 
constitute  a  public  offense.  The  objection 
was  overruled,  and  upon  appeal  the  ruling 
was  affirmed.  The  provision  of  the  statute 
nnder  which  that  Indictment  was  drawn  was 
identical  with  the  statute  of  this  territory 
defining  larceny,  and  the  act  was  charged  to 
have  been  fraudulently  done,  without  setting 
out  the  acts  constituting  the  fraud.  The  Su- 
preme Court  of  California,  In  the  case  of  the 
People  V.  Smallman,  66  Cal.  186,  had  before 
it  a  cause  wherein  the  defendant  was  Indict- 
ed for  the  crime  ot  larceny.  The  Indictment 
charged  that  the  defendants  did  feloniously 
steal,  take,  and  carry  away  f2,000,  the  prop- 
erty of  one  Wm.  Cooper  and  Margary  Cooper, 
his  wife.  Evidence  was  admitted  to  show 
that  the  money  was  delivered  to  the  defend- 
ants by  the  Coopers  for  the  purpose  of  in- 
vestment, which  was  never  done,  but  instead 
was  -converted  to  defendants*  use.  In  that 
case  the  court  advised  the  Jury  that  If  the  de- 
fendants received  the  money  with  the  intent 
charged,  they  were  guilty,  and  this  ruling  of 
the  trial  court  was  approved  by  the  Supreme 
Court  on  appeal.  In  the  case  of  People  t. 
Smith.  28  Oal.  280,  the  coart  held  as  follvws: 


"When  the  bailee  of  property  obtttlns  posses- 
sion of  It  from  the  owner  with  the  intent  ot 
stealing  It  and  carries  out  that  Intent  he  Is 
guilty  of  larceny,  and  should  be  Indicted  toe 
that  crime."  The  court  in  the  opinion  says: 
"If  at  the  time  he  hired  the  horse  he  Intend- 
ed to  steal  it  he  was  properly  indicted  for 
grand  larceny;  and  the  evidence  was,  there- 
fore, admissible  without  averring  the  alleged 
bailment  In  the  Indictment."  The  case  of 
People  V.  Jersey,  18  Cal.  338,  is  to  the  same 
effect  and  states  the  same  principle  laid 
down  In  People  v.  Smith,  supra.  WbUe  the 
liyllctment  In  the  last  three  cases  above  re- 
ferred to  does  not  charge  that  the  property 
was  fraudulently  taken,  or  that  the  crime 
.was  consummated  by  fraud  and  stealth,  yet 
In  each  case  except  the  last  one  the  court  ad- 
mitted evidence  to  show  that  the  taking  was 
fraudulent,  instead  of  by  stealth;  and  In  the 
last  case  the  lower  court  was  reversed  be- 
cause of  a  foilure  on  the  part  of  the  trial 
court  to  Instruct  the  Jury  that  the  Intent  to 
steal  must  have  existed  at  the  time  of  hiring 
the  horse.  In  the  case  of  Smith  v.  State,  29 
8.  W.  785,  the  Court  of  Criminal  Appeals  of 
Texas  says:  "As  to  the  objections  urged  ta 
the  Indictment  we  believe  it  sufficient  to 
charge  a  theft  of  pledged  property  under  the 
general  Indictment  for  theft;"  the  trial  court 
having  advised  the  jury  that  the  intent  to 
appropriate  the  property  to  the  taker's  use 
and  deprive  the  owner  thereof  must  have  ex- 
isted at  the  time  of  the  taking  in  order  to 
justify  a  conviction.  In  this  cas^  the  taking 
was  of  pledged  prt^erty,  and  the  judgment  of 
conviction  was  affirmed.  In  these  last  tour 
cases  referred  to  the  Indictment  charged  only 
that  the  accused  "did  feloniously  steal,  take, 
and  carry  away,"  while  the  evidence  showed 
either  that  the  possession  ot  the  property 
was  obtained  by  fraud,  or  the  possession  was 
that  ot  bailee;  and  If  the  proof  was  admissi- 
ble under  such  an  Indictment  which  does  not 
mention  the  actS  constituting  fraud,  why 
should  not  the  same  character  of  evidence  be 
repelved  in  support  of  an  Indictment  which 
does  charge  the  taking  to  have  been  "by 
fnui,"  without  going  further  and  setting  out 
such  acts?  We  are  referred  to  no  case  or 
authorities  supporting  the  defendants*  con- 
tention In  this  respect  except  the  case  ot 
Martin  v.  Territory,  supra,  which,  as  we  have 
before  remarked,  does  not  go  to  the  extent 
of  holding  that  In  an  Indictment  where  a 
fraudulent  taking  Is  charged  it  is  necessary 
to  set  out  the  acts  relied  upon  as  constituting 
the  fraud,  and  we  must  hold,  therefore,  on 
the  strength  of  the  authorities  above  cited, 
that  It  Is  not  necessary,  and  that  the  crim& 
of  larceny  may  be  satisfactorily  shown  by 
proof  that  at  the  time  of  taking  the  property 
It  was  taken  with  the  felonious  Intent  to  con- 
vert It  to  the  taker's  own  use,  and  to  deprive 
the  owner  thereof,  regardless  of  the  fact  as- 
to  whether  the  taking  was  accomplUhed  by 
fraud  at  stealtlL 
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The  ttdrd  objection— that  the  Indictment 
does  Dot  state  in  the  body  tbereof  the  Tenue 
— Is  not  sqpported  by  the  authorities.  The 
Indictment  reads:  "The  grand  Jurors  duly 
summoned,  chosen,  impaneled,  sworn,  and 
charged  at  the  February  term  aforesaid  of 
said  district  court  within  and  for  the  body 
•f  Woods  county.  Oklahoma  Territory,  to  in- 
quire Into  and  true  presentment  make  of  all 
public  offenses  against  the  territory  of  Okla- 
homa committed  or  triable  within  the  county 
of  Woods  in  said  territory,  In  the  name  of 
and  by  the  authority  of  the  territory  of  Okla- 
homa upon  their  oaths  present  that  Charles 
Fiohr  and  Emma  Flohr,  on  the  26th  day  of 
November,  A.  D.,  1902,  in  the  said  county  of 
Woods,  did  then  and  there  unlawfnlly  and 
feloniously  take,  steal,  and  carry  away  by 
fraud  and  stealth,  and  with  the  imlawful  and 
felonious  Intent  to  deprive  another  thereof, 
to  wit,  the  owners,  C.  H.  Richards  and  Luella 
W.  Richards,  the  following  personal  property, 
to  wit,"  etc.  The  statute  provides  (section 
5076):  "The  Indictment  Is  sufficient  If  It  can 
be  understood  therefrom  •  •  •  4th,  that 
the  ofTense  was  committed  at  some  place 
withid  the  jurisdiction  of  the  court."  The 
indictment  shows  that  It  was  found  by  the 
grand  jurors  of  Woods  county,  Okl.  T.,  duly 
Impaneled,  sworn,  and  charged  to  Inquire  In- 
to and  true  presentment  make  of  all  public 
offenses  against  the  territory  of  Oklahoma 
triable  within  the  county  of  Woods,  and  that 
the  defendants  on  November  26, 1902,  in  said 
county  of  Woods,  did  then  and  there,  etc. 
It  would  be  Impossible  to  hold  that  it  could 
not  be  understood  from  this  language  that 
the  grand  jury  in  this  Indictment  charged  the 
offense  to  have  been  committed  in  Woods 
county,  Okl.  See  Andarson  v.  State  (Ind. 
Sup.)  4  N.  E.  63;  State  v.  Salts  (Iowa)  39 
.\.  W.  167;  State  v.  Muntz,  3  Kan.  384;  State 
V.  Walter,  14  Kan.  375. 

The  fourth  ground  of  thg  objection — that 
the  indictment  does  not  chaise  facts  con- 
stituting a  public  offense — is  not  presented 
In  the  brief  of  counsel  for  plaintiff  In  er- 
ror, except  with  reference  to  the  subject- 
matter  of  safd  Indictment  already  considered; 
and  the  fifth  ground — that  the  property  de- 
scribed was  not  taken  from  the  possession 
of  any  person — raises  no  question  that  may 
be  considered  upon  an  objection  to  the  In- 
troduction of  evidence.  It  Is  not  necessary 
that  an  Indictment  charging  grand  larceny 
should  show  that  the  property  at  the  time 
of  the  taking  was  In  the  possession  of  any 
particular  person,  and  such  question  does 
not  arise  In  this  case  under  this  objection, 
other  than  as  we  have  already  considered  the 
Indictment  with  reference  to  the  allegation 
of  fraud  therein  contained. 

The  sixth  ground  of  objection — to  the  in- 
troduction of  testimony — is  not  urged  by 
counsel  for  plaintiff  In  error  In  their  brief 
as  on  objection  to  the  sufficiency  of  the 
Indictment,  but  the  grounds  thereof  are  ur- 
ged under  the  motion  for  a  new  trial,  and 


[  Is,  in  BUl)stance,  that  under  the  facts  of  the 
case  the  crime  charged  is  that  of  embezzle- 
!  ment,  Instead  of  larceny.  Under  the  stat- 
I  utes  of  this  territory,  as  we  have  heretofore 
I  noted,  larceny  la  defined  to  be  "the  taking 
of  personal  property  accomplished  by  fraud 
or  stealth,  and  with  Intent  to  deprive  an- 
other thereof* ;  while  embezzlement  is  defin- 
ed as  "the  fraudulent  appropriation  of  prop- 
I  erty  by  a  person  to  whom  It  haa  been  in- 
j  trusted."  The  distinction  between  the  two 
{  crimes,  as  defined  by  the  statute  above  quot- 
^  ed,  la  plain.  In  larceny  the  criminal  Intent 
must  exist  at  the  time  of  taking  the  prop- 
erty, and  it  must  he.  taken,  when  taken,  with 
intent  to  appropriate  it  to  the  taker's  own 
•  use,  and  to  deprive  another  thereof.  It  may 
be  taken  by  stealth  with  such  Intent,  or  it 
may  be  taken  with  the  owner's  knowledge 
through  fraudulent  practice,  by  which  the 
owner  was  Induced  to  give  up  possession, 
without  parting  with  the  title  or  right  to  the 
property;  and  if  the  taker  receives  it  nnder 
such  circumstances,  intending  to  convert 
It  to  bis  own  use,  and  thereby  deprive  the 
owner  thereof,  the  crime  Is  larceny.  If.  on 
the  other  band,  the  property  Is  received  by 
the  taker  as  a  bailment,  or  the  right  of  pos- 
session Is  intrusted  to  him  by  the  owner 
wl4h  Intent  to  confer  upon  the  taker  tbe 
present  use  and  possession  of  the  property 
to  be  afterwards  redelivered  to  the  owner, 
and  the  taker  receives  it  Intending  a  com- 
pliance with  the  terms  upon  which  he  re- 
ceives it,  and  after  he  has  received  It  wltli 
such  Intent  he  converts  It  to  his  own  use 
Intending  to  deprive  the  owner  thereof,  the 
crime  is  embezzlement.  The  property  al- 
leged to  have  been  stolen  as  shown  by  the 
Indictment  and  evidence  in  this  case  was  a 
miscellaneous  lot  of  personal  property  owned 
by  Dr.  C.  H.  Richards  and  Luella  Richards, 
his  wife,  comprising  the  mercantile  contents 
of  a  drug  store  and  other  personal  property 
owned  by  the  Richards  at  Rusk,  Woods  coun- 
ty, Okl.  T.  Dr.  Richards,  having  failed  In 
health,  went  with  his  wife  to  Dwight,  III., 
stopping  on  the  way  in  Kansas  City,  Kan- 
kakee, and  Chicago.  When  starting  to  Illi- 
nois this  property  was  left  in  the  custody  of 
one  0.  W.  Ctiamberlaln.  The  defendant 
Charles  Flohr  wrote  to  Dr.  Richards  at 
Dwight,  HL,  that  Chamlwrlaln  was  not  taking 
proper  care  of  the  drug  store,  that  be  was 
opening  the  store  and  disposing  of  the  goods, 
and  that  If  he  had  the  key  he  would  take 
the  best  of  care  of  it.  Dr.  Richards  testi- 
fied: "We  believed  him,  and  sent  a  dtspatcb 
to  bim,  and  also  to  Mr.  Chamberlain,  and 
Mr.  Chamberlain  delivered  the  key  to  him." 
Mrs.  Richards  testified  to  the  same  effect 
In  fact,  there  Is  no  dispute  but  that  the  prop- 
erty  came  into  the  possession  of  the  defend- 
ants by  authority  of  Dr.  Richards  and  his 
wife,  the  owners  thereof,  pursuant  to  the 
above-mentioned  letter  written  to  them  by 
Mr.  Flohr.  Counsel  for  the  defendants  con- 
tend that  It  Is  not  shown  in  the  record  that 
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the  content!  of  the  tetter  were  not  tme,  and. 
In  order  to  cooBtitDte  £mod.  It  was  essen- 
tial to  eatablisb  that  such  repremtations 
were  fal«&  In  their  brief,  counsel  say:  'The 
territory  having  established  beyond  a  reason- 
able doubt  that  the  articles  described  In  the 
Ittdlctmeift  were  intmsted  to  Charles  Flobr 
in  a  lesal  and  lawful  manner,  It  necessarily 
tollowB  that  he  could  not  be  guilty  of  larceny 
in  reference  to  them,  bnt  that  a  conversion 
or  concealing  of  the  same  would  constitute 
the  offense  of  embezzlement,  If  any  at  all." 
We  do  not  thinb;  this  is  a  correct  statement 
of  the  law  In  the  premises;  nor  do  we  think 
It  necessary  to  establish  the  falsity  of  the 
representations  made,  In  order  to  show  that 
the  taking  of  the  property  was  with  the 
Intent  to  convert  It  to  the  taker's  own  use, 
and  to  deprive  the  owner  thereof.   If  the  let- 
tear  was  written  by  Flohr  to  Richards,  with 
the  Intent  by  that  means  to  get  possession 
of  the  key  from  Chamberlain,  and  in  this 
way  access  to  and  possession  of  the  prop- 
erty with  the  Intent  to  convert  it  to  his 
(Plohr's)  own  use,  and  to  deprive  the  owner 
thereof  instead,  or  to  take  care  of  It  for  the 
owner's  benefit;  such  acquiring  of  the  prop- 
erty with  such  Intent  was  fraudulent,  and 
the  appropiiation  of  the  iwoperty  under  such 
circumstances  was  a  larceny  thereof,  wheth- 
er the  representation  in  the  letter  was  true 
or  false;  and  the  Intent  and  purpose  of  Flohr 
in  so  securing  possession  of  the  property  was 
a  question  of  fact  to  be  submitted  to  the 
Jury.    See  Devore  v.  Territory,  2  Okl.  562,  37 
Pac  1092.   A  careful  examlnatloh  of  the  tes- 
timony, however,  has  not  convinced  us  of  the 
truth  of  the  statements  in  this  letter  from 
Flohr  to  Richards,  for,  upon  the  cross-exami- 
nation of  Mr.  Flohr  himself  In  the  trial  of  the 
case,  he  answered  that  at  the  time  he  made 
this  representation  he  knew  notliing  of  the 
manner  Mr.  Chamberlain  was  handling  this 
stock  of  goods;  that  he  lived  some  10  or  11 
mfles  tnm  Rusk,  and  had  no  opportunity 
to  know  what  Chamberlain's  acts  were;  and 
be  forther  admitted  that  sucb  statements 
made  to  the  Bichardses  was  made  in  the  con- 
sciousness that  he  did  not  know  what  the 
facts  were.   The  representation  of  fact  made 
for  the  purpose  of  getting  possession  of  prop- 
erty, when  the  person  making  them  has  no 
knowledge  upon  the  subject  of  his  represen- 
tations, is,  within  and  of  itself,  a  fraud,  and 
is  a  fiUsebood,  In  so  far  as  It  la  an  attempt 
■  to  convey  information.   That  the  deffend- 
anta  took  and  secreted  a  large  portion  of  this 
property  is  not  left  to  conjecture,  and  that  it 
was  the  property  of  Dr.  Richards  and  his 
wife  is  made  equally  certain  by  the  proofs 
in  the  case.   The  manner  In  which  the  de- 
fendants came  into  possession  of  It  having 
been  established,  it  was  competent  for  the 
court  to  submit  to  the  jury  the  question  as 
to  whether  or  not  they  received  possession 
with  the  Intent  then  and  there  to  convert  It 
to  their  own  use  and  deprive  the  owners 
thereof,  which  fact  it  was  the  du^  of  the 


Jury  to  determine;  and.  If  determined  In  tile 
afflrmatlve.  It  was  their  further  duty  to  re- 
turn a  general  verdict  of  guilty,  as  charged 
in  the  indictment. 

It  Is  further  contended  by  the  plaintiffs  in 
error  that  a  bill  of  sale  shown  to  have  been 
executed  by  Mrs.  Richards  In  the  absence 
of  her  husband  on  the  2l8t  day  of  Septem- 
ber,  and  dated  back  to  the  10th  day  of  June, 
was  sufficient  to  show  that  what  was  done 
by  the  defendants  in  the  premises  was  for 
the  purpose  of  benefiting  the  owners  of  the 
property,  and  that  the  acts  of  the  defendants 
in  doing  whatever  was  done  were  not  feloni- 
ous. This,  however,  was  a  question  for  the 
Jury,  and  not  for  the  court 

It  is  urged  by  the  defendants  that  the  evi- 
dence of  witness  Huntington,  covering  55 
pages  of  the  record,  should  have  been  exclud- 
ed from  the  consideratioii  of  the  jury — at 
least,  the  principal  portion  of  his  testimony 
— upon  the  ground  that  the  witness  was  al- 
lowed to  refresh  his  memory  from  a  memo- 
randum not  shown  to  have  been  compiled  by 
himself.  This  witness  is  shown  to  have  been 
an  officer  of  Woods  county — a  member  of 
the  sheriff's  force — and,  through  the  service 
of  a  writ  of  replevin  In  an  action  to  recover 
possession  from  the  defendants  of  certain 
portions  of  the  goods  enumerated  In  the 
indictment,  came  in  possession  of  the  goods 
found  by  him  upon  the  premises  of  the  de- 
fendants; and,  in  testifying  to  the  goods  so 
found,  he  made  use  of  a  copy  of  his  retnm 
on  the  order  of  delivery,  showing  the  goods 
he  found  on  the  premises  and  liad  taken  un- 
der the  writ  This  copy,  made  use  of  by  the 
vritness,  was  not  made  by  the  witness,  be- 
cause, as  he  explained^  he  could  not  work  the 
typewriter,  and  he  had  the  clerk  make  a 
copy  for  him,  and  testified  that  It  was  made 
under  the  direction  of  the  witness,  and  in 
his  presence.  It  Is  also  objected  In  this  con- 
nection to  the  witness  using  a  copy  of  the 
indictment  furnished  by  order  of  the  court, 
containing  a  description  of  the  items  enu- 
merated In  the  indictment.  The  list  of  arti- 
cles enumerated  In  the  Indictment  covers 
some  14  pages  of  closely  typewritten  mat- 
ter, principally  small  items,  such  as  found 
in  a  general  drug  store^  many  of  which  were 
recovered  by  the  process  of  replevin,  and, 
as  above  stated,  were  listed  in  the  officer's  re- 
turn of  the  writ,  together  with  many  items 
not  shown  in  the  indictment.  Proof  showing 
property  taken  from  the  defendant,  enu- 
merated In  the  Indictment,  was  material,  and 
the  evidence  of  the  witness  Huntington  was 
called  for  In  this  behalf;  and,  for  the  pur- 
pose of  expediting  matters,  the  court  direct- 
ed that  the  items  enumerated  in  the  indict- 
ment be  copied,  and,  when  copied,  directed 
that  a  copy  be  furnished  to  the  witness,  who 
used  the  copy  of  Items  recovered  by  him  and 
sudh  copy  of  the  indictment  in  giving  his 
testimony;  explaining  at  the  time  that 
he  was  able  to  state  from  memory  the  par- 
ticular items  recovered  by  him,  but  that  he 


Digitized  by 


S72 


78  PACU'IO  BilPOfiTBB. 


(OkL 


could  not  presently  recall  all  of  them  with- 
out the  memoranda,  refreshing  his  recollec- 
tion In  this  respect.  We  think  It  was  com- 
petent for  the  witness  to  use  the  copy  of  a 
return  made  by  himself — such  copy  having 
been  written  under  his  direction  and  superTl- 
sion — and  that  It  was  not  error  for  the  court 
to  permit  the  use  of  such  copy  of  the  Indict- 
ment; the  court  having  caused  the  same  to 
be  made,  and,  for  the  purpose  of  convenience, 
allowing  the  witness  to  use  It  In  bis  testi- 
mony. There  appeared  to  be  but  one  copy 
of  the  indictment  for  use  upon  the  trial  of 
the  case.  It  was  within  the  discretion  of  the 
court  for  the  purpose  of  expediting  the  busi- 
ness of  the  court  to  allow  the  witness  to  use 
a  copy  of  the  Indictment  so  made  and  fur- 
nished him;  the  same  being  used  only  for 
the  purpose  of  stimulating  present  recollec- 
tion with  reference  to  long  lists  of  Items, 
Impossible  to  fnlly  enumerate  without  re- 
freshing  present  recollection. 

It  Is  further  objected  In  this  connection 
that  the  witness  was  permitted  to  testify 
with  reference  to  articles  found  which  were 
not  included  In  the  Indictment,  or  cliarged 
to  have  been  stolen.  We  think  It  was  not 
error  for  the  court  to  permit  the  witness  to 
show  the  items  which  were  tbere  found,  and 
to  show  In  that  same  connection  that  they 
were  -items  of  propei'ty  belonging  to  the 
complaining  witnesses,  as  evidence  of  de- 
fendants' guilt  In  taking  the  things  which 
were  enumerated. 

A  like  objection  is  made  to  the  testimony 
of  Emmet  Noel,  who,  as  deputy  sherifT,  un- 
der a  search  warrant  searched  the  house  of 
defendants,  and  gave  evidence  of  a  list  of 
articles  which  he  found  there,  a  part  of 
which  were  enumerated  in  the  indictment, 
and  some  not  As  before  remarked  In  ref- 
erence to  like  testimony  by  the  witness 
Huntington,  under  the  peculiar  circumstan- 
ces of  the  case,  we  do  not  think  the  enumera-. 
tlon  of  the  articles  taken  by  this  witness, 
some  of  which  were  enumerated  in  the  In- 
dictment, and  others  not,  was  material  er- 
ror, or  in  fact  error  at  all.  See  Lewis  v. 
State,  4  Kan.  296. 

Upon  the  cross-examination  of  Mrs.  Luella 
Richards  for  the  purpose  of  aCFectlng  her 
credibility,  a  question  was  propounded  to 
her  with  reference  to  her  marriage  to  Dr. 
Richards;  and  when  the  complaining  wit- 
ness, O.  H.  Richards,  was  on  the  stand, 
like  questions  were  propounded  to  him  on 
cross-examination,  which,  if  answered  af- 
flrmatlvely,  would  show  that  Mr,  and  Mrs. 
Richards,  up  to  a  date  named,  had  lived  In 
adulterous  relations  to  each  other,  and  that 
during  that  time  Dr.  Richards  was  not 
divorced  from  a  former  wife,  who  resided  in 
the  state  of  Illinois.  It  was  also  aooght  to 
discredit  Dr.  Richards*  testimony  by  show- 
ing upon  cross-examination  that  In  the  prac- 
tice of  hit  profession  he  had  been  guilty 
of  producing  an  abortion  In  two  certain  in- 
stances.  All  of  ttils  tettlmony  was  by  the 


I  court  excluded,  and  the  exclusion  of  It  Is 
complained  of  in  this  case.  The  defendants 
testified  to  certain  understandings  and  agree- 
ments had  with  Dr.  Richards  and  his  wifer 
and  with  reference  thereto  there  was  a  ma- 
terial conflict  In  the  testimony.  This  cross- 
examination  touching  character  waa  here 
tendered  for  the  purpose  of  affecting  the 
credibility  of  the  witnesses.  The  questions 
propounded  did  not  tend  to  question  their 
reputation  for  truthfulness.  They  went  ta 
the  general  moral  character,  and  tended  ta 
bold  them  up  to  public  contempt,  ridicule, 
and  disgrace,  while  at  the  same  time  their 
general  character  for  truthfulness  may  have 
been  unlmpeached,  and  the  territory  entitled 
to  their  testimony  before  the  Jury  unin- 
fluenced by  matters  Irrelevant  to  the  cause, 
and  which  do  not  tend  to  Impair  their  credit 
as  truthful  witnesses.  The  inquiry  mad» 
does  not  seem  to  have  been  made  the  subject 
of  legal  Invest^tlon  by  indictment  or  oth- 
erwise, and,  as  the  questions  propounded 
were  entirely  disconnected  with  the  subject 
under  Investigation,  and  did  not  tend  to  im- 
peach their  reputation  or  character  as  truth- 
ful persona,  we  think  the  court  committed 
no  material  error  In  excluding  this  evidence. 
'  Upon  the  trial  of  the  case  a  witness  by 
the  name  of  Hawkea  was  called  by  the  ter- 
ritory. It  appears  from  the  record  that  the 
witness  was  a  stenographer,  and  had  taken 
the  testimony  In  the  case  of  The  State  of 
Kansas  t.  Richards  and  Richards,  at  Wichita, 
Kan.,  In  the  trial  of  which  case  the  defend- 
ants, Charlea  Flotir  and  Bmma  Flohr,  were 
witnesses.  The  witness  Hawkes,  when  pla- 
ced on  the  witness  stand,  testified  to  cer- 
tain questions  propounded  to  Flohr  in  the 
trial  at  Wichita,  and  the  answers  given  by 
him  thereto.  This. testimony  was  ofTered  for 
the  purpose  of  impeachment,  and  upon  cross- 
examination  he  was  asked  If  he  had  his 
shorthand  notes  taken  at  the  trial,  and  an- 
swered that  he  had.  He  waa  then  asked  to 
read  from  the  notes  the  balance  of  the  tes- 
timony given  by  Charles  Flobr  and  Bmma 
Flohr  at  that  trial,  other  than  that  be  had 
already  given.  The  question  was  objected 
to  on  the  part  of  the  territory,  and  the  ob- 
jection waa  sustained.  We  think  the  mllnff 
of  the  court  was  correct  In  this  respect. 
This  offer  was  too  general.  While  It  U  the 
correct  rule  that,  where  a  pifrty  has  intro- 
duced part  of  a  conversation  or  portions  of  a 
written  statement,  the  adverse  party  is,  on 
cross-examination,  entitled  to  the  whole  of 
such  conversation  or  statemrait  relating  to 
the  subject-matter  of  the  examination  In 
chief,  yet  it  must  be  offered  In  such  maa- 
ner  that  the  court  can  detmnlne  Its  material- 
ity and  relevancy  before  It  haa  gone  to  the 
jury.  It  does  not  neceasarUy  follow  tiiat. 
because  a  portion  of  the  qnmttona  and  an- 
swers submitted  to  and  given  by  a  witness, 
upon  a  former  trial  are  admitted  in  evidence, 
the  whole  of  his  testimony  given  In  .the  toe- 
mer  cause  becomes  competent  or  material 
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And  as  this  offer  was  ot  the  entire  testimony 
aa  shown  In  the  stenographer's  shorthand 
notes,  we  think  there  was  no  error  In  sus- 
taining the  objection  to  Its  Introduction. 

It  Is  urged  that  a  reversal  of  the  Judg- 
ment In  this  case  should  be  had  because  of 
the  failure  on  the  part  of  the  court  to  give 
the  following  Instruction  requested  by  the 
defendants,  viz.:  "The  court  Instructs  the 
Jury  that,  after  having  considered  all  the 
evidence  in  this  case,  and  after  hearing  the 
arguments  of  counsel  and  instructlODS  of  the 
court,  and  after  retiring  to  your  jury  room 
and  consulting  with  your  fellow  Jurymen, 
there  remains  a  reasonable  doubt  In  the 
minds  of  any  one  of  the  jurors  as  to  the 
guilt  or  Innocence  of  the  defendants,  then 
the  Jury  cannot  convict  the  defendants." 
The  court,  Instead,  gave  the  Jury  the  follow- 
ing Instruction:  "The  law  presumes  the  de- 
fendants Innocent  of  the  crime  charged  In 
the  Indictment,  and  of  every  material  act 
and  element  of  the  crime  chajged,  and  this 
presumption  of  Innocence  obtains  In  favor  of 
the  defendants  until  their  guilt  has  been  es- 
tablished by  the  evidence  beyond  a  reasonable 
donbt;  and  if,  after  a  full,  fair,  candid,  and 
impartial  consideration  of  all  the  evidence 
in  the  case,  yon  entertain  a  reasonable 
donbt  of  the  guilt  of  the  defendants,  the  law 
requires  you  to  give  them  the  benefit  of  such 
doubt,  and  find  them  not  guilty.  Third.  The 
court  Instructs  the  Jury  that  a  reasonable 
doubt  is  that  state  of  the  case  which,  after 
a  full  comparison  and  consideration  of  all 
the  evidence  and  circumstances  in  the  case, 
both  for  the  territory  and  for  the  defense, 
leaves  the  minds  of  the  Jury  in  that  condi- 
tion that  they  cannot  say  that  they  feel  an 
al^dlng  conviction,  amounting  to  a  moral 
certainty,  from  the  evidence  in  the  case, 
that  the  defendants  are  guilty  of  the  charge 
as  laid  In  the  indictment.  If  you  have  any 
such  doubt — if  your  conviction  of  the  de- 
fendants' guilt  does  not  amount  to  a  moral 
certainty  on  the  evidence  In  the  case — then 
the  conrt  Instructs  you  that  you  must  acquit 
the  defendants.  A  reasonable  doubt  Is  not  a 
mere  possible  or  conjectural  doubt,  and  the 
Jury  are  not  to  go  beyond  the  evidence  to 
hunt  for  doubt  A  reasonable  doubt  must 
arise  from  a  candid  and  Impartial  considera- 
tion and  investigation  of  all  the  evidence  in 
the  case;  and  unless  it  is  such  that,  were 
the  same  kind  of  a  doubt  Interposed  in  the 
graver  and  more  important  transactions  of 
llf^  It  would  cause  a  reasonable  and  pru- 
dent man  to  hesitate,  pause,  and  say,  *I  am 
not  satiafled,'  it  Is  not  aufflclent  to  warrant 
you  In  saying  that  there  Is  a  reasonable 
donbt  in  the  casj.  And  If,  after  consider- 
ing all  the  evidence,  you  can  say  you  have 
an  abiding  conviction,  amounting  to  a  moral 
-certainty,  of  the  truth  of  the  charge  as  laid 
Id  the  Indictment,  yon  are  satisfied  beyond  a 
reasonable  donbt."  And  the  Jury  were  re- 
minded in  other  portions  of  the  charge  that 
th^  most  be  lattsfled  of  the  guilt  of  tba 


defendants  beyond  a  reasonable  doubt  In 
support  of  their  contention  In  this  respect, 
counsel  for  the  defendant  cite  State  v.  Witt, 
34  Kan.  496,  8  Pac.  769,  and  CasUe  v.  State, 
75  Ind.  146.  The  precise  question  here  pre- 
sented was  before  this  court  in  the  case  of 
Hodge  V.  Territory,  12  Okl.  108,  69  Pac.  1077. 
and  the  court  in  ttiat  case  refused  Its  assent 
to  the  rule  laid  down  by  the  Kansas  and 
Indiana  courts.  We  are  content  with  that 
decision.  It  is  unquestionably  the  duty  of 
the  court  In  charging  the  Jury,  to  state  to 
them  all  matters  of  law  necessary  for  their 
information  in  reaching  their  verdict;  but 
it  is  not  necessary  that  each  individual  Juror 
should  be  particularly  Impressed  with  the 
views  of  the  court  with  reference  to  the  law, 
fnrther  than  it  may  be  done  by  a  correct 
statement  of  the  law  made  to  the  Jury  as  a 
body,  and  in  this  respect  the  court  unques- 
tionably charged  the  Jury  correctiy  In  its 
instruction  under  consIderatAn. 
The  following  instructions  given  by  the 
I  court  were  excepted  to  by  the  defendants: 
I  "<5)  Fraud,  within  the  meaning  of  the  stat- 
I  ute  on  larceny.  Is  the  getting  possession  of 
property  by  means  of  falsehood,  deception, 
or  artifice.  The  meaning  of  the  word 
'stealth,*  as  applied  to  larceny,  is  the  taking 
of  property  secretiy  and  without  the  knowl- 
edge or  consent  of  the  owner.  <6)  You  are 
further  Instructed  that  before  you  can  find 
the  defendants,  or  either  of  them,  guilty,  the 
territory  must  prove  to  your  satisfaction,  be- 
yond a  reasonable  doubt  the  following  pro^>o- 
sttions:  First  that  the  property  charged  in 
the  Indictment,  or  some  part  of  the  same,  was 
taken;  second,  that  It  was  taken  either  by 
fraud  or  stealth,  or  by  both  fraud  and  stealth; 
third,  that  It  was  the  property  of  C.  H.  Rich- 
ards and  Luella  W.  Kichards,  or  one  of  them; 
fourth,  that  It  was  taken  with  the  felonious 
Intent  to  deprive  the  owners  thereof;  fifth, 
that  the  defendants  were  the  persons  who 
took  the  property.  (7)  You  are  further  In- 
structed that  the  Indictment  in  this  case  char- 
ges the  property  which  Is  alleged  to  have 
been  stolen  as  belonging  to  O.  H.  Richards 
and  Luella  W.  Richards.  If  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  offense  Is  described  with  sufficient  cer- 
tainty In  other  respects  to  Identify  the  act  of 
larceny,  but  find  that  the  property  taken  all 
belonged  to  C.  H.  Richards  Individually,  or 
that  some  of  the  property  belonged  to  Luella 
W.  Richards  Individually,  or  that  some  of 
the  property  belonged  to  C.  H.  Richards  in- 
dividually and  some  of  it  to  Luella  W.  Rich- 
ards Jolntiy,  then  the  variance  between  the 
all^ation  In  the  indictment  as  to  the  owner- 
ship of  the  property  alleged  to  have  been 
stolen  and  the  ownership  as  shown  by  the 
I  evidence  Is  not  material."  "(15)  You  are  fur- 
ther Instructed  that  evidence  has  been  Intro- 
duced In  this  case  showing  that  an  action  of 
j  replevin  was  commenced  by  one  or  both  of 
the  Rlchardses  to  recover  the  possession  of 
the  property,  or  a  part  of  the  property,  al- 
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leged  In  the  Indictment  to  haTe  been  stolen, 
and  that  in  that  suit  some  part  of  the  prop- 
er^ was  takesi  by  the  shmlfl  nndw  the  order 
of  delivery  Issued  therein,  and  that  a  rede- 
livery bond  waa  given  by  the  defendants,  and 
that  the  property  tabsn  under  the  writ  of  re- 
plevin was  retained  by  them.  The  evidence 
of  this  replevin  actiop  so  introdoced  was  j 
competent  for  the  purpose  for  which  It  was  | 
offered,  as  a  drenmstance  throwing  light  up- 
on the  main  Issue;  but  the  fact  that  this  re- 
plevin action  was  commenced,  and  the  fact 
that  tibe  defendants,  or  one  of  them,  gave  a 
redelivery  bond  and  retained  the  property,  In 
no  wise  relieves  him  or  them  of  the  criminal 
responsibility  of  the  larceny  of  the  property, 
if  yon  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  property  was  in  fact  ' 
stolen  by  them,  or  either  of  them." 

Xt  is  not  pcdnted  ont  by  counsel  for  defend-  , 
ants  wherein  the  court  committed  error  In  Uie 
fifth  instructlan,  and  we  perceive  no  error 
therein.  And  with  reference  to  instruction 
No.  that  such  charge,  to  have  been  good, 
slionld  tiave  aaid  that  the  property  taken 
should  have  been  of  the  value  of  $20  or  mwe, 
this  objection  (barring  the  fact  that  it  does 
not  conectly  state  the  statutory  definition  of 
grand  larceny)  would  be  good,  If  the  coort 
had  felled  In  Its  Instructions  to  advise  the 
Jury  of  the  dlstinctltai  between  grand  and 
petit  larceny;  but  snch  distinction  was  fully 
noted  by  the  court  in  instruction  No.  22, 
where  the  Jury  was  advised  that,  in  order  to 
find  the  defendants  guil^  of  grand  larceny, 
th^  must  find  that  the  property  stolen  was 
of  value  more  than  920,  and,  if  they  found  | 
the  value  of  the  property  stolen  was  not  ctf 
a  value  exceeding  920,  then  they  could  only 
find  the  defendants  guilty  of  petit  larceny. 
We  think  it  was  sulficlent  for  Uie  court,  In 
the  course  of  its  instructlonB,  to  advise  the 
Juiy  in  reference  to  the  dlstlnctton  between 
grand  and  petit  larceny,  and  it  Is  not  neces- 
sary to  repeat  It  when  once  plainly  given. 

The  charge  of  the  court,  In  the  sixth  in- 
struction, that  before  the  Jury  could  find  the 
defendants,  or  either  of  them,  guilty,  they 
must  find  that  the  property  stolen  was  taken 
elthw  by  fraud  or  stealth,  or  by  fraud  and 
stealth,  was,  we  think,  correct  If  it  was  so 
takoi,  the  crime  as  defined  by  the  statute 
was  committed,  and  might  be  proved  under 
the  Indictment  charging  that  the  property 
was  taken  by 'fraud  and  stealth.  The  Indlct- 
mient  cotJd  not  charge  the  crime  In  the  exact 
language  of  the  statute,  to  ^at  It  was 
taktin  by  fraud  or  stealth,  as  sudi  language 
would  not  charge  that  It  was  taken  In  either 
manner.  We  have  heretofore  suffldenUy 
noted  this  distinction. 

The  objection  tliat  the  seventh  instruction 
is  ernmeous,  because  by  it  the  Jury  are  per- 
mitted to  find  the  defendants  guilty,  if  they 
found  that  the  property  belonged  to  G.  H. 
Richards  or  Luella  Richards,  or  both  of  them 
Jointly,  is  without  substantial  foundation. 

The  objection  made  to  the  fifteenth  instmo-  ' 


tim,  that  it  invaded  the  province  of  the  Jury 
in  determining  the  weight  and  effect  of  tes- 
timony, is  not  wdl  taken.  The  court,  in  tbat 
Instruction,  informs  the  Jury  tliat  the  fact  of 
a  replevin  action  being  brought  and  rede- 
livery bond  having  been  given  by  defendants 
does  not  relieve  them  of  criminal  reaponsl- 
blHty  for  the  larceny  of  the  property  taken 
In  replevin.  The  court  vras  not  here  speak- 
ing of  the  light  thrown  upon  the  transactloD 
by  the  r^levin  proceeding,  relative  to  the 
guilt  or  Innocence  of  the  defendants,  but  di- 
rected the  Jury's  attention  to  the  fact  that 
the  proceedings  in  replevin  did  not  affect  the 
criminal  re^tonslbliity  of  the  defendants. 

The  defendants'  objection  to  the  seven- 
teenth instruction  of  the  court  says  that,  in 
order  to  have  been  correct.  It  should  have 
stated  to  the  Jury  that  they  miat  find  that 
the  representations  by  wlilch  defendants  se- 
cured possession  of  the  property  were  fftlse 
and  untrue.  In  order  to  find  them  guilty  of  a 
fraudulent  taking.  We  have  heretofore  dis- 
cussed this  pfopositlon  under  the  head  of  ob- 
jections to  the  introduction  of  testimony,  and 
feel  it  unnecessary  to  further  discuss  that 
proposition. 

The  court  gave  the  eighteenth  Instruction 
as  follows:  "(18)  Tou  are  further  Instructed 
that  if  yon  find  from  the  evidence  ttiat  on  or 
about  the  lOtb  day  of  June,  1902,  fbe  prose- 
cuting witness  C  H.  Richards  was  Indebted 
to  the  defendant  Charles  Flohr  in  the  sum  of 
eighteen  hundred  dollars  and  accumulated  In- 
terest thereon,  and  that  at  or  about  that  time 
the  said  O.  H.  Richards,  as  security  for  the 
payment  of  said  Indebtedness,  made  and  ex- 
ecuted to  the  said  Charles  Flohr  a  bill  of  sale 
of  the  drug  stock  and  the  fixtures,  and  l^t 
the  key  to  the  drug  store  wherein  snch  prop- 
erty was  contained  was  turned  over  to  the 
defendants,  or  either  of  them,  because  of 
their  having  such  bill  of  sale  as  security  tar 
their  claim,  and  in  order  to  place  them  in 
possession  of  the  property  upon  whidi  they 
had  the  bill  of  sale,  and  in  order  to  give  them 
possession  under  ttielr  lien,  then  in  snch  a 
case  the  defendants  could  not  be  found  guilty 
of  larceny  fbr  the  mlsappn^riatlon  of  ptt^ 
erty  coming  into  tiielr  hands  undor  sndi  dr- 
cumstances." 

It  is  urged  on  behalf  of  the  defendants 
tbat  this  instruction  was  erroneous  and  mis- 
leading, for  the  reason  that  it  Is  based  upon 
evidence  or  facts  not  testified  to  by  any 
witness;  that  is,  that  the.  key  to  tiie  drag 
store  wherein  such  property  was  contained 
was  turned  ovw  to  the  defendants  because 
of  their  having  a  bill  of  sale  as  security  for 
their  claim,  and  In  order  to  place  them  In 
poBBesaion  af  the  property.  We  tmnk  conn- 
sel  are  mistaken  In  this  objection,  and  mis- 
taken In  their  criticism  of  the  Instruction. 
Mr.  Towne,  of  counsel  for  defendants,  in 
bis  opening  statement  of  the  defense.  In- 
formed the  Jury  that  during  the  fall  of  iGfOl 
the  prosecuting  wltneu,  bdng  indebted  to 
defendant  Flohr,  had  executed  and  delivered 
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to  tbem  tbiet  promissory  note^  for  9600, 
and  ^00,  reapectlTely,  each  falling  due 
on  the  lOtfa  day  of  June,  1902;  and  In  this  con- 
nection he  Bald  to  the  jury:  "The  matter 
drifted  along  nntU  abont  the  time  the  notes 
became  due,  and  Bicfaarda  could  not  meet 
those  notes,  and.  In  order  to  aecute  Flohr, 
he  executed  and  delivered  to  him  a  bill  of 
sale  of  the  goods  that  were  In  this  store,  ex- 
cepting the  commission  goods."  And  after- 
wards, upon  ttie  trial  of  the  case,  the  de- 
fendant testified  as  follows:  "By  Bfr.  TOwne: 
Q.  I  wUl  ask  you  to  state,  Mr.  Flohr,  when 
thlB  bill  of  sale  ot  these  goods  was  made — 
where  was  it  made  outT  A.  Why,  It  was 
broaght  to  my  house  pr^Htred.  Q.  What 
time  was  that?  A.  That  was  last  June.  Q. 
Well,  was  there  any  bill  of  sale  aftw  that 
ever  made  by  Richards  to  you  of  this  same 
stock  of  goods7  A.  Nothing.  There  was  a 
copy  drawn  from  the  original  bill  of  Bal& 
Q.  Do  you  know  what  became  of  Uiat  bill 
of  sale?  A.  No,  sir;  I  do  not  Q.  Where  is 
the  li^  place  you  ever  seen  it  at?  A.  It 
was  In  my  tnmk,  with  the  three  notes  and 
some  cheats,  and  some  other  contracts  and 
papers,  wltib  a  rubber  band  around  them." 
The  statement  and  testimony  above  quoted 
we  think  ful^  Justtfled  the  instruction  as 
glTcn,  and  ranoves  the  objection  and  crit- 
icism made  thereto  by  counsel  for  the  de- 
fense. 

The  twentieth  instruction  of  the  court  to 
the  Jury,  excepted  to  hy  defendants,  la  as  fol- 
lows: "(20)  Tou  are  further  instructed  that 
if  yon  find  ftom  the  evidence  that  C.  H. 
Blcbards  and  his  wife  went  to  the  house  of 
the  defendants  during  the  month  of  Septem- 
ber, 1902;  taking  with  them  a  part  of  the 
property  described  in  the  indictment,  and 
when  they  left  the  premises  of  the  defend- 
ants tbtit  they  left  such  property  in  thdlr 
trunks,  and  in  the  care  and  custody  of  the 
defendants,  and  you  further  find  from  the 
evidence  that,  after  0.  H.  Blcbards  and  his 
wife  bad  left  the  place  of  the  defendants, 
that  the  defendants,  or  either  of  them,  open- 
ed the  trunk  so  left  In  their  care  and  custody, 
and  took  the  property  therefrom  with  the 
felonious  intent  to  derive  the  owners  there- 
of, then  the  defendants,  or  one  of  them,  that 
took  such  property  under  the  circumstances 
above  stated,  is  guUty  of  larceny,  and  you 
should  so  find."  Counsel  object  that,  under 
the  facts  as  stated  in  this  instruction,  it 
would  not  constitute  larceny,  if  any  offense 
at  all.  If  there  had  been  a  refusal  on  the 
part  of  the  defendants,  on  demand  by  the 
complaining  witness,  to  deliver  the  trunk 
so  left  there,  the  criticism  of  counsel  to  this 
Inatnictlon  would  b«  entitled  to  weight  in 
the  consideration  of  this  case.  But  if,  as 
contemplated  in  the  Instruction,  the  trunk 
was  unauthorlzedly  opened  by  defendants, 
and  property  was  taken  therefrom  by  the 
defenda^its,  or  either  of  them,  such  taking 
ires  a  larceny  by  stealth. 

Counsel  for  the  defendants  present  for  the 


consideration  of  the  court  the  fact  ISiat  the 
record  does  not  disclose  the  presence  of  the 
defendants  during  the  progress  of  the  trial 
after  a  recess  of  the  court;  citing  record, 
page  155.  No  such  condition  is  disclosed  cm 
that  page,  and  we  find  notlilng  in  the  record 
which  Justifies  the  contention.  At  page  105 
of  the  record  It  apprars  that  the  court  had 
under  advisement  a  legal  proposition.  An 
authority  had  been  handed  to  the  court;  and 
counsel  proceeded  to  argue  the  proposition 
under  consideration,  when  the  court  said: 
"G^entlemen  of  the  Jury:  It  will  probably  be 
just  as  well  to  take  a  recess  for  ten  minutes. 
During  the  time  yon  are  out,  you  will  not 
talk  with  anybody  about  this  case,  or  allow 
anybody  to  talk  with  you,  or  form  or  express 
an  opinion  upon  it,  until  it  ts  finally  submit- 
ted to  you,  nor  will  you  talk  amoi^  your^ 
selves.  Be  back  in  ten  minutes.*'  The  Jury 
returning  to  tiie  court,  the  objection'  under 
consideration  was  overruled,  and  counsel  di- 
rected to  proceed  with  the  case.  This  ap- 
pears to  have  been  during  the  afternoon  ses- 
sion of  the  court  The  record  shows  the  de- 
fendants present  yrben  the  court  convened 
after  dinner.  We  do  not  think  it  necessary 
that  the  record  dionld  show  the  presence  of 
the  defendants  after  a  i^ess  given  the  Jury, 
as  brae  Indicated.  Where  they  are  shown 
to  have  been  present  at  the  convenii^  of 
the  court  after  the  noon  adjournment,  they 
will  be  presumed  to  be  present  during  that 
entire  (dttlng  of  the  court  and  until  the 
n^  adjonmment,  unless  the  record  affirma- 
tively shows  their  absence. 

After  a  careful  lamination  of  this  record 
touching  the  errors  complained  of  by  coun- 
sel for  defendants  in  their  brief  in  this  case, 
we  are  unable  to  find  such  prejudicial  error 
therein  as  will  Justify  a  reversal  thereof. 
The  Judgment  of  the  district  court  Is  there- 
fore affirmed,  with  costs.  All  the  Justices 
concurring  exc^t  PANCOAST,  J.,  who  pre- 
sided in  the  court  below. 


NIOHOLS  &  SHBPABD  CO.  v.  TROWEH 
et  si. 

(Supreme  Court  of  Oklahoma.    SepL  8.  1904.) 

BES  JXTDICATA— BEFLEVIN— VOBECLOSUEB. 
1.  Certain  notes  given  for  the  purchase  price 
of  machinery  were  secured  by  a  chattel  mort- 
gage, and  also  a  real  estate  mortgage.  Be- 
fore the  notes  became  due.  plaintiff  elected  and 
declared  that  be  deemed  iumself  insecure,  and 
demanded  possession  of  the  chattel  security, 
which  being  refused,  he  brought  replevin  action 
to  recover  the  same,  and  by  force  of  the  writ 
of  replevin  received  the  property,  which  was 
never  returned  to  the  defendant.  Upon  trial  of 
the  replevin  action,  the  debt  of  defendant  to 
pialntiiF,  pendente  lite,  became  due;  and  the 
court  instructed  the  jury  that  if  they  found  for 
the  defendant,  and  a  return  of  the  property 
could  not  be  bad,  a  verdict  should  be  returned 
finding  the  value  of  the  property,  less  the 
amount  of  defendant's  debt  to  pfaiotlff.  A  kvd- 
eral  verdict  was  returned  in  favor  of  defend- 
ant for  possession  of  the  property,  and,  in  case 
a  return  could  not  be  had,  fixing  the  value  ot 
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the  propertr  at  fOOC  The  propert;  having  been 
disposed  ol^  the  plaintiff  paid  the  value  as  fixed 
b7  the  ixuj,  upon  the  Jadgment  therefor,  and 
brought  thu  action  to  foreclose  the  real  estate 
mortgage.  HeU.  that  this  verdict  and  judgment 
1b  replevin,  considered  in  connection  with  the  in- 
fltrnctions  of  the  court,  is  res  judicata  as  to  any 
farther  attempt  to  oiforce  payment  at  the  notes. 
(SrUabus  by  the  Gonrt) 

Error  from  District  Conrt,  Garfield  Ooun- 
tr;  before  Justice  James  E.  Beauchamp. 

Action  by  the  Nichols  &  Shepard  Company 
against  John  W.  Trower  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

At  the  times  hereinafter  indicated  the  de- 
fendant was  a  resident  of  Garfield  county, 
OkL.  and  on  the  2l8t  day  of  June.  1887,  call- 
ed at  the  office  of  the  general  agent  of  plain- 
tiff in  Kansas  City,  and  there  negotiated  the 
pnrchflse  of  a  grain  separator  and  certain 
attachments  thereto,  and  gave  in  payment 
therefor  his  two  promissory  notes,  one  for 
the  sum  of  9400,  due  on  the  ist  day  of  Oc- 
tober, 1897,  and  one  for  $225,  due  on  the  1st 
day  of  October,  1898.  To  secure  the  payment 
of  these  notes  when  they  should  become  due, 
the  defendant  Trower  executed  and  deliv- 
ered to  plaintiff  a  chattel  mortgage  upon  the 
following  property,  to  wit:  "One  main  belt, 
one  32  cylinder,  S2  Inch  grain  separator  com- 
plete Xo.  8070  built  by  Nichols  &.  Shepard 
Co.,  Battle  Creek.  Mich,  with  Ashley  Straw 
Stacker,  belts,  trucks  and  all  fixtures  and 
appendages  with  or  belonging  to  same.  Also 
one  10  horse  Russell  traction  steam  engine 
No.  7246,  complete  with  all  the  fixtures;  one 
Ashley  automatic  swinging  stacker  complete; 
one  canvas  cover  16x24  feet;  all  my  undi- 
vided interest  in  100  acres  of  wheat,  situated 
on  the  S.  B.  %  of  Sec.  26,  Town  23,  Range  4 
W."  Also  a  real  estate  mortgage  on  the 
premises  where  the  wheat  was  then  growing, 
to  wit,  the  8.  E.  M  of  Sec.  26,  town  23,  range 
4,  Garfield  county,  Okl.  All  of  these  papers, 
viz.,  the  two  notes,  chattel  mortgage,  and 
real  estate  mortgage,  were  executed  by  de- 
fendant Trower  and  bis  wife.  The  machin- 
ery was  shipped  to  and  received  by  defend- 
ant Trower  on  or  about  the  12tb  of  July, 
1897.  Soon  after  Its  arrival  the  defendant 
received  It  and  set  It  up  In  working  shape, 

and  on  or  about  the    day  of  July 

commenced  trying  to  make  use  of  the  same, 
when  it  was  found  that  the  automatic  stack- 
er did  not  work  satisfactorily;  and  defendant 
Immediately  notified  the  plaintiff  of  the  fact, 
and  requested  that  It  make  Its  warranty 
thereof  good  by  putting  It  In  working  condi- 
tion. This  the  plaintiff  failed  to  do,  but  on 
or  about  the  25th  day  of  August,  1897,  sent 
its  general  collector  to  the  defendant  with  a 
demand  for  Immediate  payment  of  the  en- 
tire Indebtedness,  or  a  surrender  of  all  the 
property  covered  by  the  chattel  mortgage. 
At  this  time  the  automatic  stacker  had  been 
taken  off  and  laid  aside  as  useless.  Neither 
of  the  notes  was  at  that  time  due,  and  no 
reason  was  or  could  be  assigned  for  the  de- 


mand, excepf  that  plaintiff  arbitrarily  deem- 
ed Itself  Insecure.  A  part  of  the  wheat  bad 
been  threshed,  and  sufficient  of  it  sold  to 
pay  the  threshing  bill,  and  about  $12  over, 
which  had  been  applied  upon  the  first  mort- 
gage, as  provided  by  the  terms  of  the  con- 
tract. The  demand  of  the  collection  agent 
for  possession  of  the  property  was  by  the 
defendant  refused,  and  thereupon,  on  the 
28th  day  of  August,  this  collection  agent,  in 
the  name  of  the  plaintiff,  Nichols  ft  Shepard 
Company,  commenced  in  the  probate  court  of 
Garfield  county  an  action  of  replevin  for  the 
recovery  of  all  the  property  mentioned  and 
described  In  the  chattel  mortgage;  and  the' 
same  was  taken  into  possession  by  the  officer 
serving  the  writ,  and  by  him  turned  over  to 
plaintiff  In  error,  who,  through  Its  collection 
agent,  Immediately  sold  the  same  at  private 
auction  sale  to  Itself,  and  then  at  once  re- 
sold It  to  other  parties.  In  the  said  replevin 
action  the  plaintiff,  in  Its  petition,  set  out  the 
execution  and  delivery  of  the  notes  and  chat- 
tel mortgage  by  defendant  Trower  and  wife, 
and  alleged  that  by  means  thereof  Uie  plain- 
tiff has  a  special  ownership  In  said  property, 
a  breach  of  the  terms  of  the  chattel  mort- 
gage, and  consequent ,  right  of  plaintiff  to 
immediate  possession  thereof,  and  prayed 
judgment  for  the  possession  of  said  property 
and  for  costs  of  action. 

This  petition  was  filed  on  the  26th  day  of 
August,  1897,  and  on  the  20th  day  of  Septem- 
ber following  defendants  answered,  first,  by  a 
general  denial;  second,  noncompliance  by 
plaintiff  with  the  laws  of  the  territory;  tiilrd, 
by  allegation  of  purchase  of  the  property,  the 
contract,  and  terms  of  said  purchase,  the 
time  and  manner  of  payments  to  be  made  as 
provided  by  the  two  notes  and  chattel  mort- 
gage and  contract  heretofore  set  out;  fourth, 
by  denial  that  plaintiff  was  ever  at  any  time 
unsafe  or  Insecure,  or  that  Its  security  had 
been  impaired  or  depreciated  In  value,  and 
averring  that  the  plalntilf  had  failed  to  keep 
and  perform  Its  part  of  said  contract,  and 
that  In  bringing  this  action,  and  seizing  and 
dispossessing  defendant  of  his  pn^erty,  and 
In  selling  and  converting  the  same  to  Its  own 
use,  the  plaintiff  committed  a  fraud  and 
wrong  upon  the  rights  of  defendant,  and  that 
plaintiff's  action  was  malicious,  wrongful, 
and  oppressive;  and  further  charged  that  by 
reason  of  the  unlawful  and  wrongful  acta 
of  plaintiff,  and  the  wrongful  and  unlawful 
sehsure  and  conversion  of  bis  propNty,  de- 
fendant bad  been  damaged  in  the  ram  of 
$1,000. 

To  this  answer  plaintiff  ffied  a  genwal  de- 
nial In  reply,  and  thereafter,  on  the  1st  and 
2d  days  of  February,  1898,  said  cause  came 
on  for  hearing  and  trial  In  the  probate  court 
of  Garfield  county,  where  the  plaintiff  had 
judgment,  from  which  defendants  appealed 
to  the  district  court  of  Garfield  county,  and 
on  the  16th  day  of  February,  1001.  said  cause 
came  on  for  trial  before  ^d  court  and  a 
jury.  On  the  trial  of  tbls  case  In  the  district 
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'.>oiirt  tbe  two  notes,  tbe  cbattel  mortga^, 
and  tbe  written  contract  made  at  the  same 
time  were  all  Introduced  In  evidence,  and  a 
large  mass  of  oral  testimony,  co/cring  some 
300  or  more  pages  of  typewritten  matter. 
At  the  conclusion  of  tbe  evidence  the  court 
Instructed  the  jury,  among  other  things,  In 
the  thirteenth  Instruction,  In  words  follow- 
ing: "(IStb)  Yon  are  Instructed  that  If  you 
find  from  the  evidence  that  tbe  plaintiff  In 
this  case  wrongfully  took  possession  of  the 
property  seized  under  the  writ  of  replevin 
herein  on  the  26th  day  of  Angnst,  1807,  and 
If  yon  further  find  from  the  e^ence  that 
the  said  property  so  -seized  was  never  return- 
ed  to  said  defendant,  then  in  tbat  event  said 
defendant  is  entitled  to  recover  a  Jndgment 
for  the  return  of  said  property  from  said 
plaintiff,  or.  if  a  return  thereof  cannot  be 
bad,  then  said  defendant  Is  entitled  to  re- 
cover snch  sum  as  from  the  evidence  yon 
find  was  the  actual  value  of  said  property  so 
seized  at  tbe  time  of  tbe  taking  thereof  by 
Bald  plaintiff,  less  such  sum  as  yon  And  from 
tbe  evidence  was  owing  to  said  plaintiff  hy 
said  defendant."  And  in  the  seventeenth  in- 
struction further  directed  the  Jnry  as  follows: 
"(17)  If  y'ou  find  from  the  evidence  that  at 
the  time  of  tbe  commencement  of  this  action 
the  debt  was  not  due,  and  tbat  tbe  security 
bad  not  materially  depreciated  In  valne,  and 
tbat  plaintiff  bad  no  reasonable  gronnds  to 
deem  Its  claim  unsafe  or  insecure,  and  bad 
no  knowledge  of  tbe  sale  of  any  of  the  mort- 
gaged property,  or  of  any  depreciation  in  tbe 
value  of  tbe  secnrtty,  and  that  the  action 
was  Inspired  by  malice  or  nnjnstlflable  mo- 
tives, then  yon  should  find  for  tbe  defend- 
ant." 

There  were  also  submitted  to  the  Jnry  cer^ 
tain  special  questions  to  be  answered  by 
them  as  a  part  of  their  verdict,  among  which 
are  found  tbe  following:  "Question.  Did  the 
plaintiff  at  the  commencement  of  this  action 
have  any  reasonable  grounds  for  believing 
that  its  claim  was  unsafe  or  Insecure?  An- 
swer. No.  Question.  Did  the  plaintiff  or  its 
agent  act  maliciously  towards  said  defend- 
ant Trower  In  taking,  seizing,  and  disposing 
of  the  mortgaged  property?   Answer.  Yes." 

The  general  verdict  of  tbe  Jury  was  In  the 
following  words:  "We,  tbe  jury  duly  sworn 
and  Impaneled  In  the  above-entitled  action, 
do,  upon  our  oaths,  find  for  the  defendant 
John  W.  Trower  for  a  return  of  said  prop- 
erty described.  In  the  petition,  or,  in  case  a 
return  cannot  be  had,  for  tbe  sum  of  $906, 
the  valne  thereof,  and,  in  addition  thereto, 
damages  In  the  sum  of  $1,000."  On  the  16tb 
of  March,  1901,  judgment  was  entered  upon 
tbe  verdict  of  tbe  Juiy  In  favor  of  defendant 
Trower  and  against  the  plaintiff,  Nichols  & 
Shepard  Company,  for  the  return  of  said 
property,  and.  In  case  a  return  cannot  be 
bad,  that  be  recover  the  value  thereof,  In  the 
sum  of  $906,  and  a  further  Jndgment  for  the 
sum  of  $1,000.  hiB  damages  sustained,  and 
the  costs  of  this  action.  It  Is  admitted  and 
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stipulated  that  thereafter  (at  what  time  does 
not  appear  from  tbe  record)  the  plaintiff. 
Nichols  &  Shepard  Company,  paid  said  Judg- 
ment in  full,  and  had  the  same  satisfied  and 
discharged  of  record. 

On  the  16th  of  April,  1902,  the  Nichols  & 
Shepard  Company  commenced  tbls  action  by 
petition  In  the  district  court  of  Garfleld 
county  against  John  W.  Trower,  Alice  Trow- 
er, Jane  Healy,  and  the  Enid  &  Tonkawa 
Railway  Company,  defendants,  in  which  tbe 
plaintiff  seeks  to  foreclose  the  real  estate 
mortgage  given  by  John  W.  and  Alice 
Trower  on  the  21st  day  of  June,  1897,  in 
connection  with,  and  as  additional  secu- 
rity for,  the  payment  of  tbe  two  notes — 
one  for  $400  and  the  other  for  $225— rep- 
resenting the  purchase  price  of  the  grain 
separator  and  other  machinery  purchased  by 
Trower  from  tbe  plaintiff  at  Kansas  City. 
Mo.  The  action  of  replevin  heretofore  set 
oat  was  known  as  case  No.  641  of  tbat  court, 
while  the  present  foreclosure  case  is  known 
as  No.  1,813  of  said  district  court.  Tbe  same 
notes  of  $400  and  $225,  respectively,  set  out 
In  the  former  case.  No.  641,  are  again  set 
ont  In  this  case  as  tbe  evidence  of  Indebted- 
ness, and  Jane  Healy  and  the  Bnid  and  Ton- 
kawa Railway  Company  are  made  defend- 
ants solely  for  the  purpose  of  barring  any 
possible  right  tbey  may  bave  in  the  premises 
embraced  in  the  mor^ge  which  Is  sought 
to  be  foreclosed. 

To  the  petition  for  foreclosure  the  defend- 
ant John  W.  Trower  and  Alice  Trower,  his 
wife,  answer  by  a  general  denial,  and,  sec- 
ond, tbe  plea  of  res  adjndicata,  and  upon  the 
last  Issue  tbe  case  was  wholly  tried  In  the 
court  below. 

The  plaintiff  Introduced  the  notes  and 
mortgage  and  rested,  and,  by  stipulation,  de- 
fendants introduced  the  record  of  the  evi- 
dence, charge  of  tbe  court,  verdict,  and  judg- 
ment in  case  No.  641. 

Tbe  case  was  tried  to  tbe  court  without  a 
Jury,  and  thereon  the  court  found  and  deter- 
mined the  plea  of  res  adjudicata  sustained, 
and  rendered  judgment  for  tbe  defendants  for 
their  costs  herein,  and  from  tills  Jndgment 
the  case  comes  to  this  court  on  petition  in 
error. 

W.  W.  Schwinn,  for  plaintiff  in  error.  M. 
O.  Oarber  and  John  F.  Ourran,  for  defend- 
ants In  error, 

GILLETTE,  J.  (after  stating  the  facta). 
As  will  be  seen  by  the  foregoing  statement  of 
facts,  there  is  but  one  question  submitted 
for  the  determination  of  tbls  court,  viz., 
does  the  record  and  judgment  in  case  No. 
641,  Garfleld  county,  show  a  final  adjudica- 
tion of  such  liabilities  and  obligations,  as 
that,  when  so  adjudicated,  tbe  subject-matter 
of  this  action  was  therein  determined?  This 
Is  an  action  for  the  foreclosore  of  a  real  es- 
tate mortgage  given  to  secure  the  payment 
of  two  certain  promlssmry  notes,  of  the  ag- 
gregate face  value  of  $620.   Case  No.  041, 
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above  referred  to,  waa  an  uetiou  of  replevin 
brought  by  the  plaintiff  in  tbla  action  agoinat 
the  defendants  to  recover  the  posaeasion  of 
certain  personal  property  covered  by  a  chat- 
tel mortgage  given  to  secure  the  same  notes 
which  are  here  made  the  basis  of  this  action 
to  foreclose  the  real  estate  mortgage.  In 
said  case  No.  641,  upon  final  hearing  therein, 
ttie  defendants,  who  are  defendants  in  error 
In  this  case,  recovered  Judgment  for  a  return 
of  the  property  taken  in  replevin,  and  fur- 
ther, In  case  a  return  could  not  be  had, 
judgment  for  the  value  thereof  (as  stated  in 
the  verdict)  in  the  sum  of  1906.  It  is  clear, 
upon  this  brief  statement  of  the  Issues  and 
the  determinatioD  reached  in  case  No.  641, 
tliat  the  rights  of  the  parties  to  recover  in 
this  action  would  not  necessarily  be  conclud- 
ed by  that  Jnt^ment,  when  considered  solely 
with  reference  to  the  verdict  rendered. 

It  Is  urged  by  the  plaintiff  in  error  tliat 
we  may  not  look  beyond  the  issues  as  framed 
in  said  case  Ma  641.  and  the  verdict  and 
Judgment  therein,  to  detwmlne  what  was 
really  decided  In  that  case.  We  canuot.agree 
with  counsel  in  this  contention.  Case  No. 
641  was  an  action  In  repleviii,  and,  ftom  the 
Issues  presented,  it  will  be  seen  that  the 
promlBsin^  notes  Involved  In  this  case,  and 
which  are  secured  by  the  mortgage  here 
sought  to  be  foreclosed,  are  tibe  same  notes 
wlilcb  were  the  evidence  of  Indebtedness  in 
that  case,  to  secure  the  payment  of  which 
the  chattel  mortgage  was  given,  which  waa 
the  basis  of  the  special  ownership  in  per- 
sonal property  sought  to  be  recovered  in  tliat 
action;  but  In  replevin  the  limited  pleadings 
aecessary  to  Join  the  issues  do  not  always 
give  a  complete  understanding  of  what  is 
actually  Involved,  further  than  that  it  Is  un- 
derstood by  them  that  there  Is  specially  pre- 
sented the  right  of  possession  of  the  person- 
al property  set  forth  and  described,  and  such 
Issue  is  raised  by  a  general  drailal,  which  au- 
thorizes a  very  wide  range  of  evidence,  the 
Bct^e  of  whlcb  could  not  be  discovered  from 
the  pleadings,  Terdict,  and  Ju^ment  In 
such  cases  It  is  ueceaaary  to  look  beyond  the 
Issues  joined,  and  the  verdict  and  judgment; 
to  determine  what  controverted  Questlona  had 
been  tried  and  settled  In  sncb  case.  In  the 
consideration  of  this  case,  to  determine  the 
queatton  as  to  whether  or  not  the  judgment 
In  said  case  No.  641  ia  res  judicata  of  the 
question  here  presented,  it  becomes  necessa- 
ry to  look  beyond  the  pleadings,  verdict,  and 
judgment  in  Qiat  case.  Upon  the  trial  of  this 
case  the  entire  record  of  the  proceedings  and 
evidence  in  case  No.  641  was  offered  and 
received  In  evidence,  and  is  a  part  of  the 
record  now  before  this  court,  from  which  it 
appears  that  the  plalntUf  in  error,  at  the 
time  of  Instttuting  case  No.  641,  recovered, 
through  the  writ  of  replevin  therein  issued, 
possession  of  the  chattel  pTtuperty  mortgaged 
to  secure  ttie  payment  of  the  notes,  and  that 
cause  went  to  judgment  without  a  return  of 
the  property  to  the  owner,  defendant  in  er- 
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rer  herein.  At  the  time  case  No.  641  was 
commenced,  the  debt  to  secure  which  the 
chattel  mortgage  was  given  had  not  become 
due,  and  the  plaintiff  founded  his  right  to 
recover  nnder  such  circumstances  v^n.  the 
conditions  contained  in  the  mortgage,  and  Its 
right  to  recover  by  force  of  thoae  conditions 
was  made  the  principal  contention;  and, 
touching  this  contention,  the  court  Instrocted 
the  jury  ttmt  if  they  found  the  debt  was  not 
due,  and  the  aecurl^  had  not  d^reclated  in 
value,  and  that  the  action  waa  inspired  \sy 
malice  or  unjustifiable  motives,  Hiey  should 
return  their  verdict  for  the  defendant.  In 
answer  to  special  interrogatories  submitted, 
the  Jury  found  that  at  the  time  of  bringing 
the  action  the  plaintiff  had  no  reasonable 
ground  for  believing  Its  demand  was  unsafe 
or  insecure,  and  that  the  plaintiff  acted  ma- 
Udously  in  taking,  seising,  and  diapoabig  of 
the  mortgaged  propertr.  It  further  appears 
ttom  the  record  that  vson  the  final  trial  of 
the  case  the  debt  to  secure  which  tbe  mort- 
gage was  given  had  become  due,  and  In  am- 
Bideratlon  of  this  fact  the  court  Instructed 
the  jury  that  if  they  found  the  plaintiff 
wrongfully  took  possession  of  the  property 
at  the  time  of  bringing  the  suit,  aifd  If  a  re- 
turn thereof  could  not  be  had,  tibe  defendant 
In  sach  case  was  entitled  to  recover  snob  biud 
as  from  the  evidence  they  found  vras  tbe 
actual  value  of  the  property  so  seized,  less 
such  sum  as  the  jury  found  tnm  the  evi- 
dence was  owli^  by  defendant  to  the  plain- 
tiff. Under  this  Instmctlcai  the  jury  found 
for  the  defendant,  and  found  the  value  of  tbe 
propert7  to  be  9906.  Considering  tlie  ha- 
BtructlonB  of  tbe  court  and  the  TMdtet  to- 
gether. It  is  manifest,  beyond  questlou,  that 
the  jury  deducted  from  the  total  value  of  de- 
fendant's prc^KTty  seised  by  plaintiff  tiie 
amount  of  defendant's  debt  to  plaintiff,  and 
that  the  value  of  |806  was  the  balance  due 
the  defendant  from. plaintiff  after  sattsfying 
the  indebtednesa  of  defendant  to  plaintiff, 
and  this  amount  so  tbund  was  afterwards 
fully  paid  and  satisfied  by  the  defendant 
Upon  Boch  findings  the  defendant's  oblation 
to  plaintifl  was  fully  discharged  and  paid. 
No  actlm  could  be  maintained  to  again  en- 
force the  payment  of  such  debt  out  of  real 
property  mortgaged  to  secure  it,  and  from 
this  conclusion  it  is  Impossible  to  escape  un- 
less we  assume  tbat  the  jyry  totally  disre- 
garded the  instroctions  of  the  court,  which 
iB  unwarranted. 

It  Is  urged  that  the  verdict  and  jad^iment 
tbereon  entered  in  case  No.  641  do  not  abow 
that  defendant's  Indebtedness  to  plaintiff 
was  deducted  from  the  value  of  the  property 
taken  by  the  plaintiff.  The  answer  to  Quit 
la  tliat  the  verdict  must  be  held  to  be  in 
accord  with  tbe  instructions  of  the  court;  and* 
being  in  accord  with  such  instrnctlons,  is  a 
complete  bar  to  aaj  further  action  to  collect 
that  Indebted  nesB. 

The  judgment  of  tiie  district  court  most 
therefore  be  affirmed,   with  costs.  All 
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the  Justices  concurring,  excepting  BEAU- 
GHAMF,  J,  wlio  tried  the  cauaa  below,  not 
dtttDS. 


In  n  KBLLT'S  ESTATB. 
(Sapreme  Court  of  Montana.   Dec.  1,  1901) 

APPEU,8— AFPXALABI.K  OBDEBS. 

1.  Under  Code  Cir.  Proc.  S  1722,  aubd.  8,  as 
amended  by  Sesi.  Laws  1899,  p.  146,  which  enn- 
meratea  the  specific  inataneea  in  which  an  ap- 
peal mar  be  taken  to  the  Bupreme  from  a  dis- 
trict court  In  probate  proceedings,  orders  refu*- 
ing  to  vacate  a  decree  of  distribution  and  settle- 
ment of  final  account,  and  refusing  to  vacate  an 
Older  settlins  an  administrator's  account  and 
discharging  him,  which  are  not  among  the  jadg- 
menta  or  orders  enumerated  in  tlu  statute,  are 
not  appealable. 

Commissioners*  Opinion.  Appeal  from 
District  Court,  Lewis  and  Clarke  Ooonty; 
J.  M.  Clements,  Jndge. 

In  the  matter  of  the  estate  of  Patrick 
Kelly,  deceased.  From  orders  denying  an 
application  to  vacate  a  decree  of  dlstrlbu- 
tion,  and  refusing  to  vacate  an  order  set- 
cling  tlie  administrator's  account,  one  Har- 
old Kelly,  an  alleged  heir,  appeals.  Dis- 
missed. 

Carpenter,  Day  &  Carpenter,  tar  Kppel- 
lant.   A.  J.  Galen,  for  respondent 

CALLAWAY.  C.  One  Harold  Kelly,  al- 
luring himself  to  be  an  heir  of  Patrick  Kelly, 
deceased,  has  attempted  to  appeal  from  twe 
orders  made  by  the  district  court,  vis.,  flrom 
an  order  denying  bis  application  to  vacate 
the  decree  of  distribution  In  the  matter  of 
the  estate  of  Patrick  Kelly,  deceased,  and 
from  an  order  denying  Ms  application  to  va- 
cate an  order  settling  the  administrator's 
account  and  discharging  him.  It  Is  apparent 
that  no  appeal  lies  from  either  of  the  orders 
mentioned.  SubdlTlsion  S  of  section  1722, 
Code  Civ.  Proc.,  as  amended  (Sess.  Laws 
1899,  p.  146),  provides  that  an  appeal  may  be 
taken  to  tb*  Scqpreme  Court  from  a  District 
Oonrt  In  the  followli^  cases:  "From  a  Judg- 
ment or  order  gmntlng  or  refusing  to  grant 
revoking  or  refusing  to  revoke^  letters  tes- 
tamentary, or  of  administration,  or  of  guard- 
ianship; or  admitting  or  refusing  to  admit  a 
will  to  probate,  or  against  or  in  favor  of  the 
validity  of  a  will,  or  revoking  the  probate 
thereof;  or  against  or  In  favor  of  setting 
apart  property,  or  making  an  allowance  for 
ft  widow  or  child;  or  against  or  In  favor  of 
directing  the  partition;  sale  or  conveyance 
of  real  property,  or  settling  an  acconnt  of  an 
executor,  or  administrator,  or  guardian;  or 
refaslng.  sllowlng,  directing,  the  distribution 
or  partition  of  an  estate,  or  any  part  thereof, 
or  the  payment  of  a  debt,  claim,  legacy  or 
dlstrlbntlve  share;  or  confirming  or  refus- 
ing to  confirm  a  report  of  an  appraiser  set- 
Ung  apart  a  homestead."  The  foregoing 
enumerates  all  the  cases  In  which  an  appeal 
may  be  taken  to  this  court  from  the  district 
coart  in  probate  proceedings,  and  an  order 


refusing  to  vacate  a  decree  of  distrfbntlon 
and  settlement  of  final  account  Is  not  one 
of  them;  neither  is  an  order  denying  an  ap- 
plication to  vacate  an  order  settiing  an  ad- 
mlni8trat(»:'s  accotmt  and  discharging  him. 
See  In  r;e  Wlard's  Estate,  83  Oal.  619,  24  Pae. 
45.  It  has  been  uniformly  held  that  an  ap- 
peal from  an  order  of  the  character  of  those 
before  ns  cannot  be  sustained  unless  the  or- 
ders are  specifically  enumerated  In  the  stat- 
ute. Estate  of  Calaban,  60  Cal.  232;  Estate 
of  Dean,  62  Cal.  613;  Lutz  v.  Christy,  67  Cal. 
457,  8  Pac.  39.  "The  party  against  whom 
an  appealable  Judgment  or  order  has  been 
made,  or  who  Is  aggrieved  thereby,  may  not 
appeal  from  an  order  refndng  to  vacate, 
dissolve,  or  modify  -it"  Butte  Con.  M.  Co. 
T.  Frank.  24  Mont.  506,  62  Pac.  922.  If  the 
appellant  found  himi^elf  too  late  to  appeal 
from  the  orders  which  he  moved  to  set  aside 
and  vacate,,  he  sbould  have  adopted  a  differ- 
Int  course  from  that  pursued  in  order  to  ob- 
tain relief. 

In  our  opinion,  the  court  has  not  Juris- 
diction to  entertain  these  appeals,  and  they 
should  be  dismissed. 

CLATBBRG,  C.  C,  and  POORMAN,  C. 
concur. 

PER  CURIAM.  For  the  Reasons  given  In 
the  foregoing  opinion,  the  appeals  are  dis- 
missed. 


BOND  V.  HURD. 
(Supreme  Court  of  Montana.    Nov.  28.  1904.) 

UA8TEB  AMD  SEBTAHT— IKJUBIES  TO  SEBTAHT^ 
MEDICAL  SEBVICBS— XJABILITT  OP  HA8TBE— 
AGENTS  —  DELEGATION  Of  AUTHOBITT  —  AC- 
TIONS—VENUE  —  CHANGE  —  SECONDABT  EVI- 
DENCE—FOUNDATION —  TELEOBAMS— LOSS- 
BURDEN  OF  PBOOr. 

1.  Code  Civ.  Proc  i  1173,  subd.  2,  provides 
that  if  a  motion  for  a  new  trial  Is  to  be  made 
ou  a  bill  of  exceptions,  and  no  bill  has  been  set- 
tled, the  moving  party  shall  have  the  same 
time  for  service  of  the  notice  to  prepare  and  ob- 
tain a  settlement  of  a  bill  of  exceptions  as  Is 
provided  after  entry  of  Judgment  or  notice 
thereof  by  section  1155,  and  that  the  bill  shall 
be  prepared  and  settled  in  a  similar  manner. 
Section  1155  prescribes  the  method  of  settling 
a  bill  of  exceptions,  and  does  not  reqnire  it  to 
contain  a  specification  of  errors  required  by 
section  1173.  subd.  3,  to  be  contained  in  a  state- 
ment of  facts  settled  thereunder.  Held,  that 
where  a  motion  for  a  new  trial  was  made  on  a 
bill  of  exceptions,  and  not  on  a  statement  of 
facts,  it  was  not  objectionable  for  failure  of 
Bucb  bill  to  contain  a  specification  of  errors. 

2.  Where  an  appeal  was  taken  from  a  judg- 
ment and  from  an  order  d«iylng  a  new  trial,  a 
motion  to  dismiss  the  appeal  on  the  ground  that 
the  record  or  statement  on  the  motion  for  a  new 
trial  did  not  contain  a  specification  of  errors 
was  properly  denied,  since  such  objection  was 
not  ground  for  dismissal  of  the  appeal  from  the 
Jndgiaent 

3.  Code  Civ.  Proc  S  613,  provides  that  all  ac- 
dona  other  than  those  specified  in  the  previous 
sections  of  the  title  should  be  tried  in  the  county 
in  which  the  defendants,  or  any  of  them,  may 
reside  at  the  commencement  of  the  action,  or 
where  the  plaintiff  resides,  and  the  defendants, 
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or  any  of  them,  may  be  fotmd.  HcM,  that 
where  at  the  time  suit  was  brought  In  B.  coun- 
ty, where  i>laintiff  resided,  on  a  cause  of  action 
Included  within  such  section,  defendant  was  a 
bona  fide  resident  of  V.  county,  in  which  he 
was  served,  defendant  was  entitled  to  a  change 
of  veniie  to  V.  county  aa  a  matter  of  right. 

4.  Where  two  of  the  three  causes  of  abtion  al- 
lied In  a  complaint  were  actions  on  an  oi>en  ac- 
count for  medical  services  rendered  In  B.  coun- 
ty, and  not  on  express  contracts  to  render  such 
services,  plaintiff  waa  not  entitled  to  sue  there- 
on in  B.  county,  under  Code,  S  613.  providing 
that  an  action  on  a  contract  may  be  tried  In 
the  county  In  which  the  contract  was  to  have 
been  performed. 

5.  Where  two  of  three  causes  of  action  alleged 
in  a  complaint  were  such  that  defendant  was 
clearly  entitled  to  a  change  of  venne  to  the 
cotmty  In  which  he  resided,  plaintiff  was  not 
entitled  to  abridf^  such  right  by  Joining  in  the 
complaint  a  third  cause  of  action  which  might 
be  properly  triable  in  the  county  where  the  suit 
was  brongnt 

6.  In  an  action  against  a  master  for  medical 
aervices  rendered  a  servant  who  was  injured 
while  performing  his  duties,  it  appeared  tba4 
one  W.  telegraphed  to  defendant  from  the  place 
where  the  injury  occurred,  asking  whether  de- 
fendant would  pay  the  "doctor's  bill."  Defend- 
ant answered  by  wire  to  the  sender  of  the  for^ 
mer  message.  Held  that,  since  W.  initiated  the 
correspondence,  the  telegraph  company  was  bis 
agent,  and  not  that  of  defendant,  and  hence  de- 
Fondant's  reply  telegram  delivered  to  the  com- 
pany for  transmission  waa  the  original,  for  evi- 
dentiary purposes,  and  not  the  reply  telegram 
delivered  by  the  telegraph  company  to  W. 

7.  Under  Code,  Civ.  Proc.  1  3228.  providing 
that,  if  the  original  writing  is  lost^  Its  contents 
may  be  proved  by  copy,  proof  of  loss  having 
been  flrst  made,  where  plaintiff  relied  on  a  tele- 
gram the  burden  was  on  him  to  prove  the  loss 
of  the  original,  to  authorize  the  admission  of  a 
copy. 

8.  Civ.  Code.  {  3140,  provides  that  an  agent, 
unless  specially  forbidden,  may  delegate  his 
powers  If  the  act  to  be  done  Is  pnrety  mechanic- 
al ;  when  it  is  such  as  the  agent  cannot  him- 
self, and  the  subagent  can,  lawfully  perform ; 
when  it  is  the  usage  of  the  place  to  delegate 
such  powers;  or  when  such  delegation  is  espe- 
cially authorized.  Beld  that,  where  an  agent 
was  authorized  by  a  master  to  employ  meaical 
assistance  for  an  injiu^d  servant,  such  agent 
had  no  authority  to  delegate  to  a  physician  em- 
ployed authority  to  employ  an  assistant. 

Commlsslonerfl*  Opinion.  AH>eal  from  Dis- 
trict Court,  BeaTerhead  County;  M.  B.  Par- 
ker, Judge. 

Action  by  H.  A.  Bond  against  C.  8.  Hurd. 
From  a  Judgment  In  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Reveraed. 

Geo.  E.  Hurd  and  Edwin  NoniB,  for  appel- 
lant W.  S.  Barhonr,  (or  respondent 

CLAYBERG.  C.  C.  Appeal  by  defendant 
from  a  Judgment  In  favor  of  plaintiff,  and 
from  an  order  refusing  a  motion  for  a  new 
trial. 

There  are  three  causes  of  action  stated  In 
the  complaint — one  ou  account  for  medical 
services  rendered  by  plaintiff,  at  the  request 
of  defendant,  for  the  benefit  of  one  William 
Walters;  one  on  account  for  medical  serv- 
ices rendered  by  Dr.  Miller,  at  the  request 
of  defendant,  for  the  benefit  of  one  William 
Walters,  and  assigned  to  plaintiff;  and  one 


on  acconnt  of  labor  performed  by  one  Wil- 
llams  at  the  request  of  the  defendant,  assign- 
ed to  plaintiff.  An  answer  was  filed  to  thla 
complaint  practically  denying  all  the  allega- 
tions thereof.  Defendant  made  a  motion  for 
a  change  of  venne  in  accordance  with  the 
statute,  witbln  the  proper  time,  whtcb  was 
OTermled.  The  case  was  then  tried  before  a 
Jury  (the  defendant  Introducing  no  ertdence), 
and  resulted  In  a  verdict  and  Judgment  for 
plaintiff,  after  which  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled. 
The  record  on  appeal  consists  of  the  Judg- 
ment roll  and  bill  of  exceptions. 

Counsel  for  respondent  asks  that  the  ap- 
peal be  dismissed  for  two  reasons,  viz.:  (l) 
Because  appellant  failed  to  file  or  serve  bis 
notice  of  Intention  to  more  for  a  new  trial 
within  10  days  of  the  rendition  and  filing  of 
the  verdict;  and  (2)  because  "the  record  or 
statement  on  motion  for  a  new  trial  does  not 
contain  anywhere  any  specifications  of  error 
of  law  or  of  fact,  as  required  by  subdivision 
8  of  section  1170  of  the  Code  of  Civil  Pro- 
cedure." There  Is  no  merit  tn  this  motion. 
The  record  discloses  that  the  verdict  was  re- 
turned and  filed  November  18,  1902;  that  the 
notice  of  Intention  to  move  for  a  new  trial 
was  served  on  November  24,  1902,  and  filed 
on  November  25,  1902.  The  motion  for  a 
new  trial  was  made  upon  a  bill  of  exceptions, 
and  not  upon  a  statement  settled  under  sub 
division  3  of  section  1173  of  the  Code  of 
Civil  Procedure.  This  bill  of  exceptions  waa 
doubtless  settled  under  the  provisions  of  sec- 
tion 1155  of  the  Code  of  Civil  Procedure,  as 
directed  by  subdivision  2,  S  1173,  Code  C\\. 
Proc.  This  section  does  not  require  a  bill 
of  exceptions  to  contain  the  spedflcatlons 
which  are  required  by  subdivision  3  of  sec- 
tion 1173  of  the  Code"  of  Civil  Procedure  to 
be  Inserted  In  a  statement  on  motion  for 
a  new  trial.  The  only  specification  required 
in  bills  of  exceptions  Is:  "When  the  excep- 
tion is  to  the  verdict  or  decision  on  the 
ground  of  the  Insufficiency  of  thf  evidence  to 
Justify  It  the  objection  must  specify  the 
particulars  In  which  sucb  evidence  is  alleged 
to  be  Insufficient"  Section  1152,  Code  CIt. 
Proc.  Again,  the  motion  la  to  "dismiss  tbe 
appeal,"  and  the  ground  stated  would  not  be 
cause  for  a  dismissal  of  the  appeal  from  the 
Judgment,  even  If  sufficient  to  warrant  a  dis- 
missal of  the  appeal  from  the  order  refusing 
a  new  trial. 

Appellant  only  speo'fles  three  errors  In  bis 
brief:  (1)  The  action  of  tbe  court  in  denying 
appellantfs  motion  for  a  diange  of  venue; 
(2)  In  admitting  in  evidence  a  certain  tele- 
gram; and  (3)  In  denying  appellant's  motion 
for  nonsuit  as  to  respondent's  second  cause 
of  action. 

1.  As  to  ruling  on  motion  to  change  tbe 
place  of  trial;  The  affidavit  on  this  motion 
discloses  that  summons  was  served  at  the 
town'  of  Glasgow,  Valley  Cfmn^,  Mont,  and 
that  the  defendant  at  the  time  of  tbe  com- 
mencement of  the  suit  and  of  such  service. 
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and  at  the  time  of  filing  the  motion,  was  an 
actual,  bona  fide  resident  of  the  county  of 
Valley,  state  of  Montana;  that  the  plaintiff, 
at  the  time  of  the  commencement  of  the  ac- 
tion and  Isauing  of  summons,  resided  in  the 
county  of  Beaverhead,  state  of  Montana. 
The  suit  was  commenced  In  Beaverhead 
county.  The  question  as  to  the  right  to  a 
change  of  venue  under  similar  clrcnmatancea 
was  before  this  court  In  the  case  of  McDon- 
nell V.  Collins,  19  Mont.  372,  48  Pac.  549. 
where  It  was  said:  "We  thlnb  this  Is  an  ac- 
tion of  that  character  which  section  613, 
Code  Civ.  Proc,  requires  to  be  brought  In 
the  comity  where  the  defendants,  or  some  of 
them,  reside  at  the  commencement  of  the 
action,  or  where  the  plaintiff  resides,  and  the 
defendants,  or  any  of  them,  may  be  found. 
It  Is  not  disputed  that  both  defendants  re- 
sided In  Cascade  county  at  the  time  this  a<> 
tlon  vas  commenced,  and  that  they  were 
both  served  with  summons  In  this  suit  In 
Oaecnde  county;  nor  la  It  filmed  that  either 
of  ttiem  waa  found  In  Fergus  county.  We 
think,  under  the  showing  made  by  the  de- 
fendants, that  the  court  erred  In  refusing  to 
change  the  venue  of  the  case  to  Cascade 
county."  Counsel  for  respondent,  however, 
contends  that  "this  suit  was  Instituted  for 
the  collection  for  services  performed  In  Bea- 
verhead county.  •  •  •  There  are  three 
causes  of  action  alleged  In  the  complaint,  and 
In  each  cause  It  is  alleged  that  the  services 
or  contracts  were  to  be  performed,  aud  were 
performed.  In  Beaverhead  county.  •  •  • 
.^11  the  services  sued  for  were  to  be  pear- 
formed,  and  were  necessarily  performed.  In 
Beavertiead  county."  Section  618,  under 
which  the  case  of  McDonnell  t.  GoUIns,  su- 
pra, vras  decided.  In  the  latter  part  of  the 
section,  provides  tiiat  "actions  upon  contracts 
may  be  tried  In  the  county  In  which  the  con- 
tract was  to  have  been  performed."  The 
first  and  second  causes  of  action  herein  are 
unquestionably  actions  upon  open  account 
tor  the  reasonable  value  of  medical  services 
tendered  at  the  reQuest  of  defendant,  and 
not  actions  upon  express  contracts,  as  con- 
templated In  section  613,  supra,  at  all.  There 
may  be  some  doubt  as  to  whether  the  third 
cause  of  action  Is  based  upon  express  con- 
tract or  open  account.  However,  this  Is  Im- 
material. The  defendant  was  clearly  enti- 
tled to  a  change  of  venue  upon  the  first  and 
eecond  counts,  and,  under  former  decisions 
of  this  court,  plaintiff  cannot  abridge  this 
right  by  Joining  in  the  same  complaint  anoth- 
er cause  of  action  which  might  be  properly 
construed  as  triable  In  Beaverhead  county. 
Yore  V.  Murphy,  10  Mont.  304,  25  Pac.  1089; 
Wallace  v.  Owsley,  11  Mont.  219,  27  Pac.  790; 
Ah  Fong  V.  Stemes,  79  Cal.  30.  21  Pac.  381. 
Tbe  statute  does  not  provide  that  actions  for 
the  recovery  of  money  due  for  services  may 
be  tried  in  the  county  where  the  services  are 
performed,  but  that  an  action  on  contract 
niny  be  tried  in  the  county  "in  which  the  con- 
tract waa  to  have  been  performed."  The 


case  of  Oels  r.  Helena  &  I/lvlngston  Smelt- 
ing &  Reduction  Company,  10  Mont.  624,  26 
Pac.  1000,  is  not  contrary  to  the  above  de- 
cision. 

2.  As  to  the  admission  in  evidence  of  the 
telegram:  The  second  cause  of  action  was 
for  medical  services  rendered  by  one  Dr. 
Miller  to  one  Walters,  an  employ^  of  defend- 
ant, who  had  been  sent  to  Beaverhead  county 
to  receive  some  of  defendant's  horses  gath- 
ered by  one  Williams.  In  moving  these 
horses,  Walters  was  thrown  from  one  of 
them,  and  very  seriously  Injured.  Plaintiff 
was  called  to  attend  Walters,  and,  finding 
him  seriously  Injured,  he  called  in  Dr.  Miller 
to  assist  him.  The  record  discloses  that  Wil- 
liams telegraphed  to  defendant,  after  the  in- 
Jury  occurreilC  to  the  effect  that  Walters  was 
hurt  —  still  unconscious  —  and  asked  him 
whether  he  would  pay  the  "doctor's  bill." 
The  admlsdon  of  the  answer  of  defendant  to 
this  telegram  Is  the  error  alleged.  The  court 
allowed  plaintiff  to  Introduce  In  evidence  the 
copy  of  the  telegram  received  by  Williams 
from  the  telegraph  office  In  Dillon,  defendant 
having  sent  the  message  from  Glasgow.  De- 
fendant's att«»n^  objected  to  Its  Introduc- 
tion on  the  gronnd  that  It  was  a  copy,  and 
not  the  original  sent  by  defendant,  and  that 
there  was  no  such  showing  that  the  original 
could  not  be  produced  as  w(»ild  warrant  the 
introduction  of  a  copy.  The  current  author- 
ities seem  to  be  almost  uniformly  to  the 
effect  that  whether  the  telegram  filed  with 
the  telegraph  company  for  transmission,  or 
the  one  delivered  by  tile  telegraph  company 
to  the  person  addressed,  after  transmission. 
Is  the  original,  for  the  purpose  of  evidence, 
depends  upon  whether  the  telegraph  com- 
pany Is  the  agent  of  the  one  sending  the  tele- 
gram, or  the  one  to  whom  It  la  sent;  tha^  If 
one  Initiates  correspondence  telegraph,  he 
selects  the  telegraph  company  as  bis  agent, 
which  agency  continues  throughout  the  cw- 
r^ondence,  and  a  telegram  delivered  to  the 
company  for  transmission  In  reply  to  the  one 
first  sent  la  the  original,  for  the  purpose  of 
evidence.  In  this  case  the  record  discloses 
that  A.  G.  Williams  sent  a  telegram  from 
Dillon  to  defendant  at  Glasgow,  and  defend- 
ant replied  thereto.  Under  the  above  rule, 
the  message  delivered  by  the  defendant  to 
the  telegraph  company  at  Glasgow  for  trans- 
mission to  Williams  at  Dillon  vnts  the  orig- 
inal, for  evidentiary  puriKmes,  and  the  one 
delivered  by  the  telegraph  company  to  Wil- 
liams after  Its  receipt  in  Dillon  was  bat  a 
copy.  Durkee  v.  Vermont  Cent.  B.  Co.,  28 
Vt.  127;  Anheuser-Busch  Brew.  Ass'n  v.  Hut- 
macher,  127  111.  652,  21  N.  B.  626,  4  L.  B.  A. 
575;  Wilson  v.  M.  &  N.  W.  E.  Co.,  31  Minn. 
481,  18  N.  W.  291;  Saveland  v.  Green,  40 
Wis.  431;  Smith  v.  Easton,  54  Md.  138,  39 
Am.  Bep.  355;  Howley  v.  Whipple,  48  N.  H. 
487:  Thompson  on  Electricity,,  S8  497,  502. 
Under  the  statutes  of  Montana,  the  burden 
was  upon  plaintiff  to  show  that  the  original 
telegram  was  lost,  before  he  should  have 
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been  allowed  to  Introduce  secondary  evidence 
of  Its  contents.  Section  8228,  Code  OIt.  Proc 
The  record  is  barren  of  any  such  elbowing, 
and  therefore  we  are  of  the  opinion  that  the 
court  erred  In  admitting;  it  In  evidence. 

Am  to  the  motion  for  nonsuit  on  plalntUETs 
second  cause  of  action:  This  cause  of  action, 
as  above  stated,  was  on  account  of  medical 
services  rendered  by  Dr.  Miller  to  one  Wal- 
ters in  the  employment  of  defendant,  which 
account  Is  alle^^  to  have  been  assigned  to 
ptalntiCf.  The  record  contains  no  evidence 
showing  or  tending  to  show  the  employment 
of  Dr.  Miller  by  defendant,  or  by  any  one 
as  agent  for  him,  duly  authorised.  The  case 
seems  to  have  been  presented  to  the  court 
below  by  plaintlflr  upon  the  theory  that  he 
(plaintiff)  was  employed  by  Williams,  acting 
as  the  agent  of  defendant  and  that  Wil- 
liams, as  such  agent,  delegated  plaintifT  au- 
thority to  employ  Dr.  Miller  as  an  assistant 
For  the  purpose  of  discussing  the  qnesticm 
under  consideration,  we  shall  consider  the 
telegram  sent  to  Williams  by  defendant  as 
properly  in  the  record,  for  the  reason  that 
plaintiff  may  upon  another  trial  Introduce 
the  original,  or  make  proper  proof  to  warrant 
the  Introduction  of  a  copy.  The  only  evi- 
dence in  the  record  upon  which  agency  could 
possibly  rest  is  the  telegrams  passing  be- 
tween WllUams  and  defendant — the  telegram 
of  Williams  to  defendant  announcing  that 
Walters  had  been  hart  and  asking  If  he 
would  pay  the  "doctw'B  bill,"  and  defend- 
ant's telegram  in  reply,  announcing  that  he 
would  do  so.  Plaintiff  saw  this  telegraphic 
answer  of  defendant,  accepted  the  offer  there- 
in contained,  and  acted  upon  it  No  direct 
authority  is  given  Williams  to  employ  a 
physician,  so  that  any  agency  on  the  part 
of  Williams  was  implied  from  the  telegrams. 
However,  no  agency  can  be  implied  from 
these  telegrams  which  would  authorize  Wil- 
liams to  delegate  to  plaintiff  the  right  to  en- 
gage the  assistance  of  other  physicians,  and 
bind  defendant  to  liquidate  their  charges. 
The  agent's  power  to  delegate  authority  Is 
statutory,  in  this  state  (section  8140,  Civ. 
C^ode);  and  the  testimony  does  not  disclose 
that  WlIIiamB  lawfully  delegated  to  plaintiff 
authority  to  employ  Dr.  Miller,  as  herein  con- 
tended, within  any  of  the  provlslws  of  this 
secticm. 

The  court  below  In  overruling  the  motion 
for  nonsuit  based  his  ruling  on  the  ground 
that  an  emergency  arose  which  Justified  the 
employment  of  Miller.  In  our  opinion,  nei- 
ther substituted  agency  nor  emergency  la 
sufficient  to  hold  defendant  liable  for  the 
charges  of  Dr.  Miller.  Presumptively,  plain- 
tiff, when  he  was  employed,  assumed  that 
he  was  a  competent  physician,  and  capable 
of  taking  care  of  the  case  for  which  he  was 
employed  without  assistance.  If  be  conclud- 
ed that  assistance  was  required,  before  pro- 
curing the  same  it  was  his  duly.  If  he  de- 
sired to  hold  defendant  liable  for  the  pay- 
ment of  the  bills  of  an  assistant,  to  commu- 


nicate with  him  and  obtain  his  consent  to  the 
employment  He  knew  where  defendant  re- 
sided, '  and  knew  of  the  telegraphic  corre- 
spondence between  him  and  Williams,  and 
could  liave  ctxnmunicate^  with  him.  If  the 
plaintiff  had  the  right  to  employ  Bliller  and 
make  the  defendant  liable  for  his  services,  he 
would  have  had  a  like  right  to  employ  as 
many  other  physicians  as  he  might  have 
deemed  necessary,  and  compelled  defendant 
to  have  paid  them  all. 

There  would  be  very  grave  doubt  as  to 
the  liability  of  defendant  to  fumisb  to  Wal- 
ters medical  assistance  upon  the  facta  dis- 
closed In  the  record,  aside  from  the  above 
telegrams.  The  accident  by  which  Walters 
was  Injured  may  have  arisen  from  bis  own 
persona!  negligence,  or  from  a  direct  viola- 
tion of  the  instructlcms  given  him  by  defend- 
ant. The  law  is  by  no  means  settled  that  an 
employer  is  liable  to  furnish  an  employ^ 
with  medical  aid  under  all  drcumstances. 
Many  courts  of  last  resort  bare  held  that 
even  a  railroad  company  la  not  liable  to  fn^ 
ntsh  an  employe  with  medical  assistance  In 
case  of  accident  There  the  wwk  of  the  em- 
ployd  la  at  all  times  dangerous  In  its  charac- 
ter, and  the  reason  for  holding  the  railroad 
company  liable  to  furnish  such  medical  as- 
slatance  In  case  of  accident  Is  mudi  stronger 
than  it  is  where  an  individual  employs  an- 
other to  perform  a  service  wliich  Is  not  dan- 
gerous in  itself. 

After  an  investigation  of  authorlUea,  we 
conclude  that  the  holding  of  the  Supreme 
Court  of  Indiana  in  matters  of  this  character 
is  the  correct  one,  and  should  he  followed. 
In  the  case  of  Terre  Haute  &  Indianapolis  R. 
Co.  r.  McMnrray.  08  Ind.  3S8,  49  Am.  Bep. 
762,  a  brakeman  on  one  of  the  defeadant's 
trains  waa  Injured  at  a  way  station  along 
the  line  of  the  road,  distant  many  miles 
from  the  main  offices  of  the  railroad  com- 
pany. The  conductor  of  the  train  employed 
McMurray  as  a  physldau  and  surgeon  to 
attend  the  brakeman.  The  Injury  demanded 
immediate  surgical  attention,  and  the  con- 
ductor informed  McMurray  that  the  railroad 
company  would  pay  him  for  such  services. 
The  Supreme  Court,  by  Justice  Elliott  de- 
livered a  vety  elaborate  and  learned  opinion 
en  the  question  of  the  railroad's  liability, 
and  concluded  that  such  an  urgent  necessity 
arose  for  the  employment  of  the  surgeon  that 
the  conductor  had  authority  to  bind  the  cor- 
poration by  such  employment.  That  court 
seems  to  place  the  liability  on  the  ground 
of  emei^ency  and  urgent  necessity.  It  ap- 
pears from  the  case  of  Terre  Haute  A  In- 
dianapolis B.  B.  Co.  V.  Brown,  107  Ind.  336, 
8  N.  B.  2ia  that  McMurray  (plaintiff  in  the 
above  case)  employed  Dr.  Brawn  to  assist 
him  In  tbe  care  of  the  brakeman.  McMur- 
ray said  to  the  conductor  that  he  would  need 
assistance,  and  the  conductor  replied:  **I 
have  not  time  to  attend  to  this  matttf  at 
all.  Tou  secure  what  assistance  is  necessary 
to  do  this  man  good  work,  and  do  it  >nd  the 
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rallroatl  company  will  pay  yon  and  your  aa- 
Afstants  for  It  wtaaterer  Ib  necessary — what- 
ever It  la  worth."  After  tbe  Judgment  In  the 
Case  of  McMnrray  was  affirmed,  Dr.  Brown 
brougbt  suit  against  tbe  railroad  company 
to  recoTer  his  fees  for  services.  The  court 
says:  "If  It' be  conceded  that  such  an  over- 
whelming emei^ency  might  arise  as  would 
create  a  necessity  for  Immediate  action  In 
order  to  save  life  prevent  great  bodily 
snffeilng,  and  that  under  such  circumstances 
a  state  of  affairs  might  exist.  In  the  presence 
of  which  one  employd  would  have  the  Im- 
plied power  to  bind  the  employer,  In  his 
absence,  for  necessary  medical  or  surgical 
aid  bestowed  on  another  employe  who  sna- 
tained  an  Injury,  It  by  no  means  follows 
that  the  appellee  was  entitled  to  recover 
upon  the  facts  In  this  case.  If  the  emer^ 
gency  was  such  that  we  must  assume  that 
an  Imperious  necessity  existed,  nnder  which 
the  conductor,  from  considerations  of  ha* 
monlty,  had  authority  to  employ  Dr.  McMnr^ 
ray  at  the  expense  of  the  company,  we  can- 
not indnlge  the  further  presumption  that  It 
was  necessary  that  he  should  have  the  pow- 
er to  authorize  Dr.  McMnrray  to  employ 
other  surgeons  at  the  company's  ^pense. 
Whatever  authority  the  conductor  had  in 
that  connection  arose  oat  of  an  Implied 
agency,  nnder  which,  owing  to  the  peculiar 
circiunstances  nnder  which  he  was  placed, 
he  might  bind  his  principal  by  employing 
necessary  surgical  aid  for  the  injured  bralce- 
man.  No  rule  in  the  law  of  agency  is  bet- 
ter settled  than  that,  where  an  agent  has 
authority  to  do  a  particular  thing,  he  must 
43o  it  himself.  He  cannot,  unless  specially 
autborlxed,  or  in  pnnuance  of  some  usage, 
•delegate  his  authority  to  another.  Lyon  v. 
Jerome,  26  Wend.  486,  S7  Am.  Dec.  271; 
Story,  Agency,  8  13.  Assuming  that  the  con- 
-ductor,  under  the  drcumatances  disclosed, 
bad  adequate  authority  to  secure  necessary 
surgical  aid  to  attend  the  Injured  brake- 
man  at  the  company's  expense,  it  cannot 
be  assumed  that  he  had  authority  to  em- 
ploy one  surgeon,  and  authorize  talm  to  em- 
idoy,  at  the  company's  expense,  as  many 
more  as  he  should  think  necessarr.  If  the 
surgeon  first  employed  found  It  necessary  or 
convenient  to  call  in  other  assistants,  in  or- 
'der  to  accomplish  that  which  he  bad  been 
employed. to  do,  In  the  absence  of  other  em- 
ployment than  such  as  appears  In  this  case, 
the  assistants  mnst  look  to  him  for  com- 
pensation. This  Is  according  to  the  well- 
settled  rule  that  If  an  agent  employs  a  sub- 
agent  to  do  the  whole  or  any  part  of  that 
which  he  was  employed  to  do,  without  the 
knowledge  or  consent  of  bis  principal,  inas- 
much  as  there  is  no  privity  between  the 
principal  and  the  subagent  the  latter  will  not 
be  entitled  to  claim  compensation  from  the 
prlndpaL"  The  Brown  Case,  above  quoted 
from,  Is  much  stronger  than  the  case  at  bar. 
We  are  sstlsfled  that  the  record  falls  to 
show  any  soch  emergency  as  aathorlzed  the 


employment  of  Miller,  or  that  Dr.  Miller 
was  employed  by  any  one  having  competent 
authority  to  that  rad. 

We  have  not  been  assisted  by  brief  or 
argument  of  respondent's  counsel  on  tbe 
last  two  propositions  decided. 

We  advise  that  the  Judgment  appealed 
from  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  the  district  court  to 
grant  tbe  motion  for  a  change  of  the  place 
of  trtaL 

POOBMAN,  Oh  concun. 

PER  OTJBIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  is 
reversed,  and  the  case  remanded,  with  In- 
structions to  grant  the  motion  for  a  change 
of  place  of  trial. 

MILBDRN.  3.  1  concur,  except  at  to  tlie 
change  of  tbe  place  of  trlaL 


OALLICE  V.  BOBDEIADX  et  al. 

(Supreme  Court  of  Montana.    Nov.  28,  1904.) 

BOBUFIB  A.VD  COWBTABIJW  —  WBONGTPL  8BZ- 
lUBB  or  PBOPUTF— AOII01lfr-CI.AIII  AND  DK- 
LIVSBT— PABTZBS  —  BUEKTIMB  Oft  BOHD-^- 
TLB  TO  PBOPEBTT  BEIZEn— BUBOBN  OP  PBOOP 
—  INST8UCTIONB  —  ASSUMPTION  OF  PAfTIB  — 
SUBMISSION  or  QDBSTIONS  or  LAW. 

1.  Under  Code  Civ.  Proa  i  1080.  as  amended 
by  Laws  1897,  p.  241,  making  it  the  duty  of  tbe 
court  to  instruct  the  Jury  aa  to  all  matters  of 
law  which  it  may  deem  necessary,  and  section 
3380,  declaring  the  jury  to  be  tbe  judges  of  tbe 
value  of  evidence,  ft  ts  error  for  the  court  in 
its  charge  to  anmne  as  proven  a  fact  vbicb  U 
in  iBBde, 

2.  In  an  action  against  a  constable  for  the 
wrongful  seitore  of  property  under  execution 
the  questions  whether  the  justice  had  Jurisdic- 
tion of  the  parties  and  of  the  subject-matter, 
whether  the  Judgment  was  wrongfully  made, 
and  whether  the  execution  was  in  due  form, 
were  questions  of  law,  and  instructioua  that 
those  tnings  must  appear  in  order  to  make  out 
the  defense  of  jnstincatlon  under  the  writ  were 
erroneous  in  submitting  1^1  questions  to  the 
jury. 

3.  In  an  action  in  claim  and  delivery  for 

Sroperty  wrongfully  seized  by  a  constable  us- 
er execution,  where  plaintiff  alleged  that  he 
was  the  owner  of  the  goods  when  seised,  whidi 
the  answer  denied,  the  burden  was  upon  plain- 
tiff to  prove  the  ownership  or  right  of  posses- 
sion, and  in  relying  upon  a  sale  tnnn  the  ex- 
ecation  defendant  it  was  incumbent  upcsi  him  to 
show  a  valid  sale. 

4.  In  an  acti<m  In  claim  and  ddlveir  for 

firoperty  wrongfully  seixed  under  execution  de- 
enuant  could,  under  a  general  denial  of  plain- 
tiff's ownership  of  the  goods  seised,  show  that 
a  sale  under  which  plaintiff  claimed  was  void. 

5.  Under  Code  Civ.  Proc  f  1220,  providing 
that,  if  personal  property  levied  upon  under  ex- 
ecution be  claimed  by  a  third  person,  the  same 
proceedings  shall  be  had  as  provided  in  relation 
to  attachment,  in  section  900  of  said  Code,  which 
provides  for  notice  of  claim  to  the  officer,  and  a 
delivery  of  the  property  to  the  claimant,  unless 
plaintiff  gives  an  indemnifying  bond,  the  officer 
IS  Dot  bound  to  deliver  possessloD  to  the  claim- 
ant if  the  execution  plaintiCE  furDlshes  an  in- 
demnifying bond. 

0.  In  an  action  in  claim  and  delivery  for  prop- 
erty wrongfully  seized  by  a  constable  under  an 
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execotion.  when  pUnUff  elalmad  dtle  bj  virtne 
of  a  sale  from  the  ezecatloD  defendant,  the  but^ 
den  of  proof  whidj  was  upon  him  to  eatablish  a 
bona  fide  sale  was  not  shifted  hj  mere  proof  of 
notice  of  claim  to  the  constable  at  the  time  of 
the  lei7. 

7.  In  an  action  in  claim  and  delivery  plaintiff 
must  recover  upon  the  strength  of  hia  own  title, 
and  not  upon  the  weakness  of  defendant's  title, 
and  an  instruction  autboriziuK  a  verdict  for 
plaintiff  if  there  were  some  parti cnlar  defects  in 
the  justification  relied  npon  by  d^endant  is  er- 
roneous. 

8.  In  an  action  In  claim  and  delivery,  brought 
by  a  mortgasee  for  the  wrongful  seizure  of 
property  under  a  writ  of  execution,  the  meas- 
ure of  damages  If  return  of  the  goods  cannot 
be  had  is  the  value  of  the  goo&  up  to  the 
amount  of  the  tndebtedness,  with  accrued  inter- 
est, and  not  the  value  of  the  property  and  the 
amount  of  the  indebtedness  with  Interest 

9.  Instructions  cwvering  a  feature  of  the  case 
properly  covered  by  other  instructions  given 
may  be  refused. 

10.  In  an  action  In  dalm  and  delivery  for 
property  wrongfully  seised  under  execution,  an 
Instruction  authorizing  a  verdict  for  defendant 
unless  the  sale  under  which  plalntiEF  clnimed 
was  followed  by  "an  actual  and  continued 
change  of  possession''  was  improperly  modified 
by  striking  out  the  words  "and  continued." 

11.  The  action  of  claim  and  deiivery  lies  only 
against  the  party  in  possession,  and  when 
bronght  against  a  constable  for  the  wrongful 
seizure  of  property  under  a  writ  of  execution 
the  sureties  on  his  oflicial  bond  are  improperly 
joined  as  parties  defendant,  where  tbey  were 
not  In  any  manner  concerned  with  the  seisure 
or  detention  of  the  property. 

Appeal  from  District  Court,  Silver  Bow 
County;  Wm.  Olancy,  Judge. 

Action  by  Emanuel  Galllok  against  Thom- 
as J.  Bordeaux  and  others.  From  a  Judg- 
ment for  plaintiff  and  from  an  order  denying 
a  n«w  trial,  defendants  appeal.  Reversed. 

For  former  opinion,  see  56  Pac.  961. 

C.  P.  Drennen,  for  appellants.  Jno.  J. 
McUalton,  for  respondent 

HOLLOW  AY,  J.  Thla  Is  an  action  in 
claim  and  delivery,  brought  by  Bmanael 
Gallick  against  Tbomae  J.  Bordeaux,  a  con- 
stable of  Silver  Bow  county,  and  John  R. 
Bordeaux  and  A.  H.  Barrett,  the  sureties  on 
the  official  bond  of  such  constable.  The  com- 
plnlnt  alleges  that  on  May  15, 1895,  the  plain- 
tiff was  tbe  owner  and  entitled  to  the  pos- 
session of  a  certain  stock  of  goods  consisting 
of  wines,  liquors,  cigars,  tobaccos,  etc.,  con- 
tained In  a  certain  saloon  In  Butte;  that  on 
that  day  tbe  defendant  Thomas  J.  Bordeaux, 
a  constable,  unlawfully  seized  and  took  pos- 
session of  tbe  goods  above  mentioned  under 
a  writ  of  execution  issued  from  a  justice  of 
the  peace  court  in  an  action  wherein  one 
Cooney  had  obtained  a  Judgment  against  one 
Bordonl;  that  the  constable  seized  the  goods 
above  mentioned  as  the  goods  of  Bordonl, 
and  not  otherwise.  The  value  of  tbe  goods 
seized  Is  alleged  to  have  been  1868.02,  and 
the  prayer  of  the  complaint  Is  for  tbe  return 
of  the  goods,  or  for  $JjG8.02,  their  value,  and 
for  $1,000  damages  for  their  wrongful  seiz- 
ure and  detention.   Tbe  complaint  also  con- 
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leges  that  the  taking  and  detention  of  tbe 
said  goods  and  chattels  hereinabove  men- 
tioned by  the  said  defendant  Thomas  J.  Bor- 
deaux was  a  breach  of  his  official  duty,  and 
also  a  breach  of  his  official  bond."  Ttie  an- 
swer denies  tbe  ownership  or  right  of  p(»- 
sesslon  of  tbe  plaintiff.  Gallick;  denies  the 
value  of  the  goods  to  have  been  $888.02,  or 
any  greater  amount  than  9176;  admits  the 
taking  of  the  goods  by  the  defendant  Thom- 
as J.  Bordeaux,  but  alleges  that  the  goods 
were  the  property  of  F.  A.  Bordonl,  the  judg- 
ment debtor  mentioned;  alleges  the  recovery 
of  the  judgment  upon  which  execution  wa4 
issued,  the  issuance  of  execution  and  seizure 
of  the  property  thereunder;  and  alleges  that 
at  the  time  of  said  seizure  Bordonl  was  in 
actual  possession  of  the  goods.  The  r^If 
denies  that  Bordonl  was  in  possession  of  the 
goods,  except  as  tbe  agent  and  employfi  of 
plaintlfiF,  and  denies  the  rendition  of  the 
judgment  In  Cooney  against  Bordonl.  The 
cause  was  tried  to  a  Jury,  which  returned  a 
verdict  In  favor  of  the  plaintiff  for  the  re- 
turn of  the  goods,  or  for  the  sum  of  $400. 
their  value.  A  Judgment  in  accordance  with 
this  verdict  was  rendered,  from  which  Judg- 
ment and  an  order  denying  a  motion  for  a 
new  trial  the  defendants  appealed. 

Upon  the  trial  evidence  was  offered  on  be- 
half of  the  plaintiff  which  tended  to  show 
that  on  or  about  the  2d  day  of  May,  1805. 
tbe  plaintiff  had  purchased  the  goods  in  con- 
troversy from  Bordonl;  that  plaintiff  had 
taken  immediate  possession,  had  placed  a 
sign  over  the  front  door,  "E.  Gallick.  Pro- 
prietor," and  also  a  like  sign  in  a  show  case 
inside  the  building;  that  he  caused  an  in- 
ventory to  be  taken  of  the  property,  and 
had  then  employed  Bordonl  as  bis  agent  to 
conduct  the  business  for  blm.  The  Inven- 
tory of  the  property  showed  that  it  was  of 
the  value  of  $^.02.  On  behalf  of  the  de- 
fendants evidence  was  Introduced  which 
tended  to  show  that  no  transfer  from  Bor- 
donl to  Gallick  had  been  made,  or,  if  made 
at  all,  that  It  was  not  bona  fide,  but  made  for 
the  purpose  of  protecting  BordonL  Tbe  evi- 
dence further  tended  to  show  that  Bordonl 
had  been  in  tbe  active  management  of  tbe 
business,  bad  employed  a  bartender,  and  bad 
purchased  goods  for  the  place  subsequent  to 
tbe  2d  day  of  May,  the  date  of  the  alleged 
sale.  It  was  also  sought  to  be  shown  that 
the  stock  of  goods  waa  of  the  value  of  about 
$17G.  This  cause  was  heretofore  before  this 
court  In  Gallick  v.  Bordeaux,  22  Mont  470, 
66  Pac.  861.  On  the  trial  the  court,  at  the 
Instance  of  the  plaintiff,  gave  to  the  Jury  a 
number  of  instructions,  to  which  objections 
are  here  made. 

1.  Instructions  4  and  6.  The  opening  sen- 
tence of  Instruction  No.  4  Is  as  follows: 
"The  Jury  are  further  instructed  that  tbe 
fact  that  the  said  Bordonl  was  In  th^  employ 
of  the  plaintiff,  and  in  the  saloon-  at j  the  time 
this  property  in  controversy  was  ^seized  by 
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the  defendant,"  etc.  Instructloii  No.  6  con- 
talDB  tMi  expression:  "The  fact  that  the 
said  plaintiff  employed  the  aald  Bordonl  as 
an  employ^  about  said  place  and  placed  Mm 
In  charge  thereof  of  itself  raises  no  presump- 
tion of  bad  faith  on  the  part  of  said  plain* 
tiff."  In  each  of  these  Instn^ctions  the  ex- 
istence of  a  particular  fact  Is  assumed,  vli., 
that  the  plaintiff  bad  employed  Bordonl  In 
and.  about  tbe  place  where  the  property  in 
controversy  was  found  by  the  constable 
when  he  seized  it  This  assumption  made 
by  the  court,  under  the  record  here  present- 
ed, was  equivalent  to  telllus  the  Jury  that 
Bordonl  had  sold  this  property  to  the  plain- 
tiff, and  that  plaintiff  had  employed  blm  to 
care  for  It.  These  were  facts  in  dispute. 
Evidence  was  offered  by  defendants  to  show 
that  Bocdoni  bad  never  sold  the  property  at 
all,  but  was  the  owner  himself  at  the  time 
of  tbe  seizure,  and  therefore  his  work  In  the 
saloon  was  work  done  for  himself,  and  not 
aa  the  employfi  of  plaintiff  or  any  one  else. 
It  is  tbe  duty  of  the  court  to  instruct  the 
Jury  with  reference  to  all  matters  of  law 
which  the  court  may  deem  necessary  for  the 
formation  and  rendition  of  a  verdict.  Sec- 
tion 1060,  Code-  Civ.  Proc  as  amended  by 
act  of  the  Fifth  L^slatlve  Assembly  ap- 
proved Marcb  1,  1897  (Laws  1897,  p.  241). 
The  Jury  are  tbe  Judges  of  the  effect  or  value 
of  tbe  evidence.  Section  S390,  Code  Olv. 
Proc.  Id  other  words,  the  facts  are  to  be 
found  by  tbe  jury  from  tbe  evidence,  and  it 
Is  error  for  the  court  in  its  charge  to  assume 
as  proven  a  fact  which  Is  In  Issue.  Palmer 
V.  UcMaster.  10  Mont.  390,  25  Pac.  1056; 
Harrington  v.  B.  A  B.  M.  Co..  19  Mont.  411, 
48  Pac.  758;  OoUier  v.  Fltzpatrlck,  19  Mout 
562,  48  Pac.  1108;  B.  &  B.  Ca  v.  Lexington, 
23  Mont.  177,  58  Pac.  Ill,  76  Am.  St  Rep. 
505;  Lawrence  v.  Westlake,  28  Mont  508, 
73  Pac.  119. 

2.  Instmcttons  3  and  13.  By  instruction 
No.  3  the  court  told  the  Jury  "that  before 
an  officer  can  Justify  under  an  execution  is- 
sued out  of  a  Justice  court,  it  must  appear 
that  tbe  Justice  court  Issuing  said  execution 
bad  Jurisdiction  of  the  parties  and  tbe  sub- 
ject-matter; ttiat  the  Judgment  was  legally 
and  r^ularly  made  and  entered;  and  that 
the  execution  was  In  due  and  legal  form." 
Instruction  No.  13  Is  as  follows:  "The  Jury 
are  further  Instructed  that  the  defendant 
Thomas  J.  Bordeaux  occupies  In  this  case 
the  position  of  one  who  claims  the  property 
not  as  owner,  but  by  virtue  of  a  special  In- 
terest therein  as  an  officer  under  his  writ 
and  for  tbe  purpose  Indicated  therein;  tbat 
It  Is  only  by  reason  of  his  special  Interest 
as  such  officer  acting  under  a  writ  that  he 
can  be  permitted  to  contest  tbe  right  of  tbe 
plaintiff.  So  far  as  tbe  defendant  officer  is 
concerned,  except  for  his  writ  and  the  rights 
acquired  by  his  seizure  thereunder,  he  has 
no  right  or  authority  to  question  the  arrange- 
ment between  the  plaintiff  and  Bordonl, 
and  tbe  same  Is  valid  and  binding  as  to  all 


persons  whatsoevw  except  aa  to  an  officer 
acting  under  and  by  virtue  of  a  valid  writ. 
If,  therefore,  the  Jury  believe  from  the  evi- 
dence that  tbe  said  defendant  Bordeaux  was 
not  acting  under  a  valid  writ  of  execution, 
or  that  the  court  issuing  the  same  tiad  no 
Jurisdiction  to  Issue  the  writ  or  that  the 
said  officer  atniaed  the  process  of  the  court, 
after  seizing  the  said  goods,  by  permitting 
the  same  to  be  wasted  or  destroyed,  then  In 
either  of  these  events  the  said  writ  furnish- 
ed the  officer  la  no  Justification  for  the  seiz- 
ure, and  your  vwdlct  should  be  for  the  plain- 
tiff." In  Instruction  No.  8,  above,  the  court 
told  the  Jury  that  It  must  appear  that  the 
Justice  Issuing  the  execution  bad  Jurisdiction 
of  the  parties  to  the  action  and  of  the  eul>- 
Ject-matter,  that  tbe  Judgment  was  legally 
and  regularly  made  and  entered,  and  that 
tbe  execution  was  in  due  and  legal  form. 
The  reading  of  this  at  once  su^ests  the  In- 
quiry, to  whom  must  it  be  made  to  appear? 
To  tbe  Jury?  It  is  hardly  conceivable  that 
such  questions  would  be  submitted  to  a  Jury. 
But  when  Instruction  No.  13,  above,  is  read 
In  connection  with  this,  It  Is  quite  apparent 
tbat  the  Inquiries  contained  In  Instruction 
No,  8  were  directed  to  the  Jury,  tor  In  No. 
18  the  question  of  the  validity  of  tbe  execu- 
tion under  which  tbe  defendant  Bordeaux 
assumed  to  seize  and  hold  this  property,  as 
well  as  the  question  of  the  Jurisdiction  of  tbe 
court  issuing  the  writ  are  directly  submit- 
ted for  determination  to  the  Jury.  The  three 
questions  above  submitted  In  Instruction  No. 
8  and  the  two  snggested  above  In  No.  13  are 
questions  of  law,  with  which  the  Jury  did  not 
and  conid  not  have  had  anything  whatever 
to  do.  They  are  questions  which  the  court 
should  have  determined,  and,  if  determined 
adversely  to  defendant  <in  Instruction  plain- 
ly telling  tbe  Jury  tbat  the  defense  sought 
to  be  made  had  failed  should  have  been  given. 
Tbe  Jury  ought  not  to  have  submitted  to  it 
questions  respecting  which  It  knew  nothing, 
and  which  were  entfraly  wltliout  its  province 
I  to  determine.  It  is  the  province  of  the  court 
!  to  tell  the  Jury  what  the  law  of  the  partic- 
ular case  is,  not  to  ask  the  opinion  ac  advice 
of  the  Jury  respecting  it 
8. 'instruction  No.  8.  "The  Jury  are  fur- 
I  ther  instructed  tbat  tbe  defendant  Thomas  J. 
I  Bordeaux  attacks  the  sale  to  the  plaintiff  up- 
;  on  tbe  ground  that  it  was  made  with  Intent 
j  to  delay  or  defraud  tbe  creditors  of  said  Bor- 
]  donl  In  the  collection  of  their  debts,  and  par- 
ticularly one  J.  H.  Oooney.  Tbe  Jury  are 
,  instructed  that  this  Is  an  affirmative  defense, 
'  and,  In  order  to  sustain  the  allegations  of 
their  answer,  defendants  must  establish  to 
the  satisfaction  of  tbe  Jury  by  a  preponder- 
ance of  tbe  evidence  tbut  the  said  sale  from 
Bordonl  to  the  plaintiff  was  made  with  in- 
tent to  delay  or  defraud  the  creditors  of  said 
Bordonl;  and  unless  you  find  aa  a  fact  from 
the  evidence  tbat  tbe  said  transfer  and  sale 
'  from  Bordonl  to  plaintiff  was  made  will) 
1  the  intent  to  delay  or  defraud  said  creditors 
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In  ttM  collection  of  their  deMs,  tlien  jam 
verdict  should  l>e  for  the  plaintiff."  The 
plaintiff,  In  his  complaint,  claima  that  be 
was  the  owner  of  the  goods  at  the  time  of 
their  seizure  and  subseqnentiy.  The  answer 
puts  this  In  IsBoe  1^  a  denial  of  snch  allega- 
tions, and  alleges  that  Bordonl  was  such 
owner.  The  fanrden  throughout  was  upon 
plaintiff  to  prove  this  ownonhlp  or  right  of 
possession.  The  defendants  might  rely  up- 
on his  failure  to  make  such  proof,  or,  if  be 
attempted  to  prove  his  ownership  by  show- 
ing a  purchase  from  Bordonl^  they  might; 
nnd»  a  general  denial  of  such  ownership, 
show  that  snch  sale  was  void.  Beynolds  t. 
Fltzpatrlck,  28  Mont  170,  72  Pac.  510.  If 
plaintiff  relies  for  his  title  npdn  a  sale  from 
Bordonl,  he  mast  show  a  valid  sale.  The 
burden  is  not  upon  defendants  to  show  that 
It  is  invalid.  If  the  answer  bad  admitted  the 
sale,  and  had  sought  to  avoid  Its  effect  by 
alleging  fraud  in  Its  Inc^tion,  the  Instruction 
in  this  respect  would  have  stated  the  law, 
but  no  such  allegations  were  made  by  de- 
fendants, and  the  Instruction  la  therefore  not 
only  Inapplicable,  but  erroneous.  The  er- 
pressIoUB  of  this  court  made  In  this  case  on 
the  former  appeal  (Galllck  v.  Bordeaux, 
above)  ought  to  have  been  snffldeat  to  have 
avoided  this  error. 

In  Kim  T.  Silverman,  26  Mont  296,  61 
Pac  884*  this  court  bad  before  It  a  very 
similar  caae— ftf  conversion,  however,  instead 
of  claim  and  delivery.  The  sheriff  had  seized 
cwtaln  goods  as  the  property  of  Hamilton 
under  an  attachment  Issued  in  an  action 
brought  by  Silverman  ft  Cohen  against  Ham- 
ilton, and  afterwards  sold  tibem  under  «£• 
ecutlon.  Tberenpon  Elpp  brought  an  action 
for  damages  for  tbe  conversion  ot  the  goods. 
The  defendants  answered,  denying  owner- 
ship In  Klpp,  allying  ownership  In  Hamil- 
ton, and  Justifying  under  the  attachment 
and  esecution.  On  the  trial  the  court  gave 
Instructions  on  the  subject  of  the  burden  of 
proof,  the  first  of  which  told  the  Jury  that 
the  burden  was  upon  the  plaintiff  to  show 
that  at  the  time  alleged  he  was  the  owner 
and  entitled  to  the  possession  of  the  goods, 
that  the  defendant  sheriff  wrongfully  seized 
and  mH&  the  property,  and  that  such  ^perty 
was  of  a  value  greater  than  the  value  ad- 
mitted by  the  defendants.  The  second  was 
to  the  effect  that  the  burden  of  proof  was 
upon  defendants  to  show  that  at  the  time 
of  the  levy  upon  and  sale  of  the  property 
such  prcqpwty  was  owned  by  Hamilton,  the 
Judgment  debtor.  Respecting  these  Instruc- 
tions this  court  said:  "The  first  of  these  in- 
structions is  a  correct  statement  of  the  law 
upon  the  Issues  Involved  In  the  case,  which 
are  the  ownership  of  the  property  and  its 
value.  In  cases  of  this  character  the  plain- 
tiff must  recover,  if  at  all,  upon  the  strength 
of  his  own  title,  and  not  iq>on  the  weakness 
of  that  of  his  adversary.  Therefore  the  ob- 
ligation rests  upon  him  to  sustain  this  bur- 
den by  a  preponderance  of  the  evidence; 


tbat  is,  he  must  show,  by  a  preponderance 
of  the  evidence  tbat  be  has  a  right  superior 
to  that  of  the  defendant,  and  that  the  value 
of  the  property  or  the  interest  ther^  in 
question  Is  greater  than  tbat  admitted  by 
the  defendant  Hamilton  being  apparently 
in  the  exclusive  possession,  and  therefwe 
prima  facie  tiie  owner  at  the  time  the  levy 
was  made^  the  oideavor  on  the  part  of  the 
defendants  to  show  title  in  him  was  but  one 
mode  of  meeting  and  rebutting  {dalntlff's 
claim,  and  after  presenting  their  evidence 
they  would  be  entitled  to  a  v«dlct  if  the 
whole  the  evidence  apcm  this  issue  did 
not  show  a  preponderance  in  plaintUTs  fa- 
vor. Finch  V.  Kent  24  Mont  208,  61  Paa 
6S8.  The  defendants  wen  not  under  obllga- 
tk>n  to  produce  any  evidence  untU  i^alntiff 
had  made  out  a  prima  fade  case,  and  then 
'to  go  no  furtha  tlian  to  produce  sufiOicient 
evidence  to  show  an  equipoise.  The  burden, 
therefore,  rested  upon  the  plaintiff  through- 
out These  are  elementary  prindples,  ap- 
plicable to  alt  cases  where  there  Is  an  issue 
as  to  title,  whether  the  defendant  asserts  title 
In  himself  or  In  a  third  person.  The  second 
paragra^  quoted  is  not  only  in  direct  con- 
flict with  the  first  but  is  wrong  in  prlnc^ile. 
By  it  the  Jury  were  told,  In  substance,  tbat. 
unless  the  defendants  could  show  title  in 
Hamilton  hy  a  prepondmnce  of  the  evidence, 
the  plaintiff  must  prevail."  Bxc^  as  to  the 
character  of  Ibe  action  the  facts  In  this  case 
are  so  neariy  alike  those  In  the  case  at  bar 
that  the  language  of  the  court  above  appears 
peculiarly  appUcaUe  here,  disposes  of  this 
feature  of  the  ease,  and  serves  to  onpbasize 
the  error  of  the  court  In  giving  Instruction 
No.  8.  Furthermore  instruction  No.  8  Is 
directly  tn  conflict  with  tnstructkHiB  Noa.  6 
and  7,  given  at  the  instance  of  the  defend- 
ants. 

4.  Instruction  No.  10.  By  Instruction  No. 
10  the  comt  told  the  Jury  tbat  if  th^  be- 
lieved from  the  evidence  that  the  constable, 
at  tbB  time  be  seized  the  property  In  con- 
troversy, was  notified  (tf  the  claim  of  own- 
ership on  the  part  of  the  plaintiff,  but,  not- 
withstandlng  such  notice^  took  the  property 
Into  his  possession,  then  the  constable  would 
not  be  Justified  In  making  such  seizure,  un- 
less the  Jury  should  find  that  the  transfer 
from  Bordtml  to  the  plaintiff  was  made  with 
intent  to  delay  or  defraud  the  creditors  pf 
Bordonl;  and  condudes  with  this  expres- 
sion, "And  unless  you  so  find,  your  verdict 
should  be  for  the  platotlff."  It  Is  quite  im- 
possible to  determine  wheQier  the  notice 
hareln  mentioned  has  reference  to  a  third 
party  claim  of  ownership  or  not  If  this 
plaintlfl^  Oalllck,  desired  to  have  the  prop- 
erty released  from  seizure,  section  1220  of 
the  Code  of  Civil  Procedure  provides  the 
method  of  procedure;  but  even  In  case  he 
asserted  sudi  right,  the  consteble  would  not 
be  compelled  to  deliver  possession  to  him  tf 
the  execution  plaintiff  furnished  an  Indem- 
nity bond.   In  addition  to  this  uncertainty. 
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the  instruction  Is  erroneoiiB  In  directing  a 
verdict  for  tbe  plaintiff  upon  a  mere  claim 
of  ownership  asserted  at  the  time  of  the 
seizure  of  the  property  hy  the  constable  (If 
this  Is  what  the  Instractlon  Implies),  unless 
the  Jury  should  find  that  the  transfer  from 
Bordonl  to  plaintiff  was  made  with  Intent  to 
delay  or  defraud  creditors.  It  was  iocum- 
bent  upon  plaintiff  to  prove  to  the  satisfac- 
tion of  the  Jury  by  a  preponderance  of  the 
evidence  that  at  the  time  of  the  commence- 
ment of  this  action  be  was  the  owner  or  en- 
titled to  the  possession  of  the  property  In 
controversy,  and  unless  be  made  such  proof 
he  could  not  recover,  even  though  defendants 
might  wholly  fall  to  show  any  defect  In  the 
alleged  transfer  from  Bordonl  to  plaintiff. 
It  will  not  do  to  say  that  mere  notice  to  the 
constable  of  Galllck's  claim  of  ownership 
shall  be  sufficient  to  shift  the  burden  of 
proof  ajB  to  the  bona  fides  of  the  transfer 
from  Bordonl  to  Qallick  upon  the  defendants. 
As  said  heretofore,  If  Gallick  based  hla  claim 
of  ownership  to  the  property  upon  a  pur- 
chase from  Bordonl,  he  must  show  a  valid 
purchase.  The  burden  is  not  upon  defend- 
ants to  show  that  It  was  Invalid. 

5.  Instructiona  11  and  17.  Instruction  No. 
11  in  substance  told  the  Jury  that,  If  they 
found  from  the  evidence  that  the  defendant 
Thomas  J.  Bordeaux  seized  the  property  un- 
der an  execution,  and  while  be  held  the 
goods  In  bis  possession  be  and  his  employes 
destroyed  and  used  the  goods,  by  reason 
whereof  tbey  were  deteriorated  in  value, 
then  the  Jury  should  find  that  such  constable 
was  a  trespasser  from  the  beginning,  and 
that  Ills  process  furnished  blm  no  Justifica- 
tion for  bis  acts;  and  concludes  as  follows: 
"And  if  you  find  from  the  evidence  that  there 
was  such  abuse  of  process  by  said  defendant, 
then  your  verdict  should  be  for  the  plaintiff." 
Instruction  No.  17  In  effect  told  the  Jury  that 
If  they  believed  ^m  the  evidence  that  the 
execution  under  which  the  defendant  Thom- 
as J-  Bordeaux  sought  to  Justify  bis  seizure 
of  the  property  was  Issued  for  an  amount 
materially  greater  than  the  amount  actually 
due  upon  the  Judgment,  then  such  execution 
was  void,  and  furnished  no  Justification  to 
the  defendant  for  the  seizure  of  the  property, 
and  the  verdict  of  the  Jury  should  be  for  the 
plaintiff.  In  each  of  these  Instructions  the 
Jury  were  told  plainly  that.  If  they  found 
some  defect  (particularly  pointed  out  In  each) 
In  the  attempted  Justification  of  the  defend- 
ant, then  their  verdict  should  be  for  the 
plaintiff.  A  portion  of  the  language  of  this 
court  In  Klpp  t.  Silverman,  quoted  above,  la 
likewise  pertinent  here.  Under  these  In- 
structions the  Jury  should  have  found  for 
plaintiff  if  they  found  any  of  the  enumerated 
defects  in  defendants'  attempted  Justification, 
whether  plaintiff  bad  shown  any  title  or 
right  of  possession  In  himself  or  not.  In 
this  action,  as  well  as  In  conversion,  the 
plaintiff  must  recover  upon  the  strength  of 
bis  own  title,  and  not  upon  the  weakness  of 


his  adversaries'';  and  because  these  instruc- 
tions Ignore  this  doctrine  tbey  are  erroneous. 

6.  Instruction  No.  18:  "The  court  further 
Instructs  the  Jury  that  if  you  believe  from 
the  evidence  that  F.  A.  Bordonl  transferred 
and  assigned  to  the  plaintiff  the  property  in 
controversy  In  this  suit  as  security  for  the 
money  advanced  by  plaintiff  or  by  EL  Gallick 
for  said  Bordonl,  and  that  the  said  plaintiff 
took  Immediate  possession  of  the  said  prop- 
erty, and  retained  the  same  either  personally 
or  through  Bordonl  as  hla  employe,  then  you 
are  Instructed  that  the  defendant  Thomas  J. 
Bordeaux  could  not  seize  and  take  into  his 
possession  the  said  property  In  controversy 
without  paying  to  the  said  plaintiff  or  ten- 
dering to  him  the  amount  for  which  the  said 
property  was  held  by  said  plaintiff  as  secu- 
rity, and  the  failure  of  said  defendant  to  ten- 
der the  amount  due  to  said  plaintiff  or  to  said 
B.  Gallick  for  which  the  said  property  was 
security  rendered  the  said  defendant  liable  to 
the  plaintiff  for  the  whole  value  of  the  said 
property,  or  the  amount  of  the  indebtedness 
for  which  the  same  was  given  as  security, 
and  your  verdict  should  be  for  the  plaintiff 
for  the  full  value  of  the  property  and  the 
amount  of  said  Indebtedness,  with  Interest 
tbereon  from  the  IStb  day  of  May,  1890,  to 
date."  Waiving  the  question  as  to  whether 
tills  Inetmctlon  does  not  entirely  change  the 
theory  upon  which  plaintiff  had  tried  the 
case — that  Is,  presenting  plaintiff  as  a  mort- 
gagee instead  of  an  absolute  owner  of  the 
goods — It  Is  to  be  observed  that  It  announces 
a  wholly  fallacious  standard  as  a  measure  of 
plaintlfTs  recovery.  If  plaintiff  was  seeking 
to  recover  as  mortgagee,  the  measure  of  his 
damages  In  case  return  of  the  goods  them- 
selves could  not  be  had  would  be  the  value 
of  the  goods  up  to  the  amount  of  the  Indebt- 
edness, with  accmed  interest  (Harrington  v. 
Stromberg-MulUns  Go.  [Mont.]  74  Pac.  413); 
but  under  no  theory  of  the  case  could  plain- 
tiff recover  the  full  value  of  the  property  and 
the  amount  of  the  Indebtedness,  with  Inter- 
est, as  announced  In  the  closing  sentence  of 
thlh  instruction. 

7.  Defendants'  Instruction  No.  13.  The  de- 
fendants asked  the  court  to  give  an  instruc- 
tion designated  defendants*  Instruction  num- 
bered 13,  as  follows:  "The  court  Instructs  the 
Jury  that,  unless  the  jury  find  the  fact  to  be 
that  there  was  an  actual  and  continued 
change  ot  possession  of  the  property  alleged 
to  have  been  sold  by  Bordonl  to  the  plaintiff 
herein,  then  the  Jury  must  find  for  the  de- 
fendants In  this  action."  This  feature  of  the 
case  had  been  prc^ierly  covered  by  instruc- 
tions 8  and  0  given  at  the  Instance  of  de- 
fendants, and  no  error  could  have  been  predi- 
cated on  the  court's  refusal  of  the  instruction 
altogether;  but,  instead  of  refusing  it,  the 
court  stmck  out  the  words  "and  continued," 
as  used  to  characterize  tbe  possession  follow- 
ing the  sale,  and  aa  thus  modified  the  Instruc- 
tion was  given.  A  correct  statement  of  the 
law  was  thus  rendered  erroneous,  and  the 
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Instruction  made  to  conflict  directly  with  in- 
structlona  8  and  9  given  at  the  Instance  of  the 
defendants. 

8.  As  to  the  parties  defendant.  This  ac- 
tion Is  brougbt  against  the  constable  and  the 
Burettes  on  his  <Adal  bond.  The  action  is  In 
claim  and  delivery,  and  no  pretense  Is  made 
in  the  pleadings  that  the  defendants  Barrett 
and  John  R.  Bordeaux,  or  either  of  them, 
were  ever  concerned  In  any  manner  whatever 
with  the  seizure  or  detention  of  the  property 
Id  controversy.  Apparently  liability  Is  sought 
to  be  fastened  upon  them  merely  by  virtue 
of  the  fact  that  they  are  such  sureties.  The 
gist  of  the  action  Is  the  ownership  or  right 
of  possession  in  the  plaintiff  and  the  wrong- 
ful seizure  and  detention  by  defendants,  and 
the  primary  relief  sought  Is  the  retom  of  the 
property  in  specie.  In  order  that  the  com- 
plaint state  a  cause  of  action.  It  must  not 
only  allege  ownership  or  right  of  possession 
In  the  plaintiff,  but  it  must  allege  the  wrong- 
ful seizure  and  detention  of  It  by  the  de- 
fendants. The  action  lies  only  against  the 
party  in  possession.  18  Bncy.  Pleading  ft 
Practice,  509.  Tested  by  these  rules,  as  to 
the  defendants  Barrett  and  John  R.  Bor^ 
deaux  the  complaint  states  no  cause  of  action. 

Certain  of  tbe  Instructions  are  also  open 
to  criticism  other  than  that  niade  upon  them, 
but  these  features  are  all  .fully  covered  In 
disposing  of  the  numerous  questions  In- 
volved, and  the  views  of  this  court  as  ex- 
pressed upon  the  former  appeal,  taken  in  con- 
nection with  tbe  observations  herein  con- 
tained, will  be  sufficient  to  direct  the  trial  of 
this  cause  In  tbe  court  below.  The  judgment 
and  order  are  reversed,  and  the  cause  is  re- 
manded, with  directions  to  grant  defendants 
a  new  trial,  and  to  take  such  further  action 
as  may  not  be  inconsistent  with  the  vlewi 
herein  expressed. 

Heveraed  and  remanded. 

BItANTLY,  a  and  UILB17BM,  X,  con- 
cur. 


DUANB  r,  MOLIXAK. 
(Supreme  Court  of  Montana.   Dec  1,  1004.) 

VBKDOB  AltD  FUBOHASISB— STATUTE  OP  FRAUnS 

— ACTIOS  FOB  PBICB— POLICE  COURTS— AP- 
PEAI^PLEADING — VERDICT— JUDGMENT. 

1.  Under  Code  Civ.  Proc  |  1528.  providing 
that  the  new  matter  eoatained  in  an  answer  or 
counterclaim  Is  deemed  denied  by  tbe  plaintiff, 
tbe  filinff  of  an  amendment  to  defc^ndant's  an- 
swer pleading  the  statute  of  frauds  to  an  ac- 
tion to  recover  the  price  of  certain  land  sold 
did  not  require  a  repficatlan. 

2.  The  pleadings  in  the  district  court  on  an 
appeal  from  a  justice  or  police  court  are  gov- 
erned by  the  same  rules  as  pertain  to  pleadings 
Id  snch  courts. 

8.  The  district  court,  sitting  to  hear  appeals 
from  the  court  of  a  justice  of  tlie  peace  or  po- 
lice court,  must  try  the  rn-se  do  novo,  and  ex- 
ercise only  the  same  jurisdirtion  as  was  exer- 
cised by  the  court  appealed  from. 

4.  Where,  in  an  action  to  recover  a  balance 
on  a  contract  for  the  piin-hnse  of  land,  defend- 
ant answered,  denying  the  allegations  of  the 


complaint,  and  alleging  damages  on  aooonnt  of 
certain  misrepresentations  as  a  coonterclaim, 
such  answer  was  not  superseded  by  an  amend- 
ment subsequently  filed  by  defendant^  after  an 
appeal  had  been  taken  from  tbe  police  court  to 
tbe  district  conrt.  pleading  the  statute  of  Crandt 
as  an  affirmative  defense. 

5.  Where  on  action  was  brougbt  in  the  po- 
lice court  to  recover  a  balance  due  on  a  sale 
of  land,  and  defendant  answered,  denyii^  the 
allegatimia  of  the  complaint,  and  allegiDg  as  » 
counterclaim  damages  arising  from  certain  mis- 
representations 'of  plaintiff,  and  on  appeal  from 
the  police  court  pleaded  the  statute  of  frauds 
by  amendment,  such  pleadings  raised  ismes  of 
fact  to  be  tried  In  the  ordinary  manner,  and  it 
was  therefore  error  for  the  conrt  to  tender 
jodgment  for  defendant  on  the  pleadings. 

6.  Where  a  verdict  as  directed  by  the  court 
and  returned  was  for  the  defendant  Cor  costs, 
the  court  had  no  power  to  render  judgment  in 
favor  of  defendant  (or  costs,  and  for  damaces 
claimed  in  an  untried  connterdaim. 

Commis^lODers' .  Opinion.  Appeal  from 
District  Court  Deer  Lodge  Oonnty;  Welling 
Napton,  Judge. 

Action  by  Pat  Duane  against  John  M<^iuak. 
A  Judgment  was  rendered  In  favor  of  defend- 
ant on  appeal  from  a  Justice's  Judgment  In 
favor  of  plainUff,  and  the  latter  appeals.  Be- 
Tersed. 

J.  H.  Tolan,  for  appellant  John  W. 
James,  for  respondent 

GLATBBRO,  a  Appeal  from  a  Jndgmoit 
The  complaint  was  filed  In  tbe  police  court 
of  Aiiaconda  to  recover  an  unpaid  balance 
due  upon  a  contract  for  purchase  and  sale  of 
land.  Defendant  answered,  dooyli^  the  al- 
legations of  tbe  complaint  and  alleging  by 
way  of  coonterclaim  fiacts  tn  support  of  dam- 
ages to  the  amount  of  9300  (or  certain  mls> 
representations  of  plaintiff  In  the  contract  ct 
sale.  Tbe  action  was  tried,  and  resulted  in 
a  Judgment  In  favor  •  of  plaintiff  toe  tbB 
amount  claimed  tn  his  complaint  From  this 
Judgment  defendant  appealed  to  the  ^strict 
court.  After  such  appeal  was  perfected,  de- 
fendant filed  an  amendment  to  his  answer, 
pleading  as  an  affirmative  defense  the  statute 
of  frauds.  No  replication  was  filed  to  this 
amendment  and  none  was  required  (section 
1528,  Code  Civ.  Proc.)  the  pleadings  in  the 
district  court  upon  an  appeal  from  a  Justice 
or  police  court  being  governed  by  the  same 
rules  as  to  pleadings  in  tbese  courts. 

After  the  jury  was  called  and  sworn  to  try 
tbe  case  In  the  district  court  the  defendant 
moved  for  Judgment  on  the  pleadings,  and 
that  the  Jury  be  instructed  to  reader  a  ver- 
dict for  defendant  for  bis  costs,  which  mo- 
tion was  by  the  court  granted,  and  a  verdict 
rendered  for  defendant  for  his  costs  as  di- 
rected. A  judgment  was  thereupon  entered 
in  favor  of  defendant  for  his  costs  and  the 
sum  of  $300  dnmegeB  as  claimed  In  the  coun- 
terclaim alleged  In  his  answer- In  the  police 
court.  Plaintiff  appeals  from  this  judgment. 
A  reversal  must  follow.  The  district  court 
sitting  to  hear  appeals  from  a  Justice's  or  po- 
lice court  must  try  tbe  esse  so  appealed  de 
novo,  and  exercise  only  the  same  Jurisdiction 


Digitized  by 


STOBT  T.  WOOLVEBTQM. 


S89 


418  was  exercised  by  the  Justice's  or  police 
court  State  ex  rel.  Grlssom  v.  Justice  Court 
of  Tp.  No.  1,  78  Pac.  498;  Clark  v.  Gt.  Nor. 
Ry.  Co.  (Mont.)  7©  Pac.  1003;  State  v.  Lind- 
say, 22  Mont.  398,  56  Pac.  827;  State  t. 
Dealaurlea,  18  Mont.  398,  34  Pac.  490;  Elec- 
tric Llgbt  Co.  T.  Morgan,  18  Mont.  394.  34 
Pac.  488.  Tbe  record  does  not  disclose  that 
any  otber  Issues  than  those  of  fact  arising 
on  the  pleadings  were  tried  in  tbe  police 
court.  A  further  and  additional  issue  of  fact 
was  presented  to  the  district  court  upon  the 
amendment  wblch  was  filed  to  the  answer  of 
defendant,  but  the  Issues  joined  by  tbe  an- 
swer filed  In  tbe  police  court  remained  to  be 
disposed  of  as  tbey  were  made  up  In  that 
court.  The  original  answer  was  not  super- 
seded by  tbe  amendment,  but  still  remained, 
and  presented  Issues  of  fact  to  be  determined 
by  the  district  court  With  these  issues  re- 
maining, the  court  could  neither  grant  a  Judg- 
ment on  the  pleadings  nor  direct  a  Terdlci 
for  defendant.  Horsky  v.  Moran,  18  Mont. 
250,  34  Pac.  360;  Floyd  T.  Johnson,  17  Mont. 
469,  43  Pac.  681;  Bach,  Cory  &  Go.  t.  Mont 
L.  &  P.  Co.,  16  Moat  345,  89  Pac.  291;  Swlne- 
hart  T.  P.  ft  M.  Produce  Co.  (Idaho)  70  Pac 
1054. 

But  again,  the  verdict  as  dh-ected  by  tbe 
court  and  returned  was  for  the  defendant  for 
his  costs.  Notwithstanding  this  verdict. 
Judgment  was  entered  In  favor  of  defendant 
for  his  costs  and  for  $300  damages.  So  we 
have  tbe  anomaly  of  a  verdict  for  defendant 
for  costs  and  a  Judgment  tor  costs  and  $300 
damages. 

We  advise  that  the  Judgment  appealed 

from  be  reversed. 

POORMAN,  g.,  concurs.  CALLAWAY,  C, 
did  not  hear  tbe  ai^nment  in  this  case  and 
took  no  part  In  the  preparation  of  tbe  above 
opinion. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  is  re- 
vised, and  the  cause  remanded. 


6T0BT  et  al.  v.  WOOLVERTON  et  al.  (REY- 
NOLDS et  al.,  Interveners). 

(Supreme  Court  of  Uontans.   Dee.  1,  190^) 

PUBLIC  XJIRDS — QBAIVT  TO  STATE— TTBS  OT  WA.- 
TKB— CONSTBUcnON   OP  PLANT— 
MKANINQ'OT  "EUBRACB.*' 

1.  Act  Cong.  Feb.  18,  1891,  S  2  (26  Stat 
748),  granting  to  the  state  of  MoDtaoa  one  sec- 
ti<Hi  m  land  of  a  former  military  reservation, 
to  be  selected  "so  as  to  embrace  the  buildings 
and  Improvements  thereon,"  did  not  grant  any 
right  to  the  oae  of  the  water  of  a  stream  from 
which  the  government  had  taken  water  by 
means  of  a  ditch  across  other  lands  to  ttie  land 
granted. 

2.  A  grant  of  public  land  nnist  be  construed 
lb  favor  of  the  grantor, 

S.  In  a  grant  by  the  government  of  a  section 
of  land,  "to  embrace  the  buildings  thereon,"  the 
word  'Embrace"  means  to  inclose,  as  by  sur- 
rounding M  enclrdtng. 


Commissioners*  Opinion.  Appeal  from  Dis- 
trict Court  Gallatin  County;  W.  R.  O.  Stew- 
art Judge. 

Action  by  T.  B.  Story  and  others  against 
W.  W.  Woolverton  and  others,  and  Angle 
Reynolds  and  the  state  Intervened.  From  a 
Judgment  against  the  state  as  Intervener,  it 
appeals.  Affirmed. 

Jas.  Donovan,  for  appellant  John  A.  Luce 
and  Hartman  ft  Hartman,  for  respondent 

CALLAWAY,  a  The  plaintiffs  and  de- 
fendants were  trying  their  respective  titles 
to  the  waters  of  Bear  creek,  in  Gallatin 
county,  when  the  state  of  Montana,  through 
the  Attorney  General,  intervened.  Upon  the 
trial,  plaintiffs  and  defendants  objected  to 
the  introduction  of  any  evidence  In  support 
of  tbe  Intervener's  complaint  on  several 
gnounds.  Tbe  court  sustained  tiie  objection, 
and  entered  Judgment  against  the  Intervener, 
from  wblch  It 'has  appealed. 

It  appears  from  the  record  that  by  an 
executive  order  ot  the  President  of  the  Unit- 
ed States  there  w&»  created  on  February  15, 
1868.  tbe  military  reservation  of  Ft.  BUls. 
situated  in  Gallatin  county,  state  of  Mon- 
tana; that  said  military  reservation  was 
created  for  the  purpose  of  stationing  soldiers 
of  tbe  United  States  government  there;  that 
It  consisted  of  a  large  number  of  acres  of 
land,  and  that  a  plat  thereof  was  made,  and 
its  boundaries  clearly  defined;  that  the  Unit- 
ed States  continued  to  use  and  occupy  the 
same  until  July  26,  1886,  when  It  was  aban- 
doned; that  It  became  necessary  to  supply 
the  reswvatlon  with  water  for  domestic  and 
irrigation  purposes,  and  that  the  government 
through  its  officer  in  charge,  constructed  a 
ditch  sufficient  to  carry  sometliing  over  200 
Inches  of  water  from  Bear  Creek  Cation  to 
section  16,  where  the  bnlidings  on  sold  reser- 
vation were  situated,  and  where  the  inter- 
vener alleges  the  water  was  used  for  domes- 
tic purposes,  and  for  the  purpose  of  irrigat- 
ing Plata  for  gardens,  and  the  raising  of 
hay  and  other  crops.  The  Intervener  further 
alleges  that  the  government  of  the  United 
States  continued  to  use  said  water,  and  bad 
its  ditches  and  flumes  in  such  condition  that 
they  would  carry  more  than  200  Inches  of 
water  onto  said  section  15,  and  continued  to 
use  said  water  from  the  time  of  ito  diver- 
sion up  to  the  time  tbe  military  reservation 
was  abandoned  in  1886,  The  record  does 
not  show  that  tbe  water  was  not  used  on 
otber  portions  of  the  reservation  besides  up* 
on  section  15. 

On  February  18,  1891,  Congress  passed  an 
act  to  provide  for  the  disposal  of  the  aban- 
doned Ft  Ellis  Military  Beserratlon,  in  Mon- 
tana, under  the  homestead  law,  and  for 
otber  purposes.  26  Stat,  747.  Tbe  first  sec- 
tion of  tbe  act  authorized  the  Secretary  of 
the  Interior  to  cause  the  land  embraced  in 
tbe  reservation  to  be  surveyed.  The  second 
section  reads  as  follows:  "Tliat  there  Is 
hereby  granted  to  the  state  of  Montana  one 
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aection  of  said  TeaeiretiOD  to  be  selected 
according  to  legal  snbdiTlslonfl  bo  as  to  em- 
brace tbe  bnfldingB  and  ImproTements  tbere- 
on.  to  be  i»ed  by  tibe  said  state  as  a  perma- 
nent mUltla  camp  gronnd,  or  for  other  pub- 
lic pnrpose  In  the  discretion  of  the  state 
Legislature:  prorlded  that  -whenew  tbe 
state  shall  ceue  to  use  said  lands  for  pub- 
lic purposes  tbe  same  shall  revert  to  the 
United  States."  Pursuant  to  tbls  proTislon 
the  state  of  Montana  sheeted  the  ground 
upon  -which  tbe  buildings  were  idtoated, 
which  included  all  at  section  15,  except  40 
acres,  and  In  lien  of  this  40  selected  40  In 
the  adjoining  section  10. 

It  Is  contended  bj  the  Attorney  Oenand 
that  Congress  granted  to  tbe  state  the  ditch 
from  Bear  creek,  togethw  with  the  4l^t  to 
use  200  Inches  of  tbe  waters  of  said  cre^ 
Is  the  language  employed  In  the  foregodng 
section  comprehenalve  enough  to  include  a 
water  r^t  and  dltdi,  as  a  part  of  the  Im- 
provements iqwn  said  secUonT  It  seems 
that  both  the  plaiatlffs  and  defendants,  or 
some  of  theni,  own  a  portion  of  the  land 
which  was  formerly  a  part  of  the  milftaiy 
reservatimi,  and  th^  claim  their  water 
i^hts  from  Bear  creek.  Prior  to  the  time  of 
settlement  upon  the  lands  in  question,  and 
prior  to  tbe  appropriation  of  tbe  waters  of 
Bear  creek  by  ai^  one,  both  the  land  and 
the  water  were  the  property  of  the  govern- 
ment. When  the  goremment  estaUisbed  the 
reserratlon.  It  owned  Iwth  the  land  included 
therein,  and  all  tbe  water  running  In  the 
Taiions  near-by  streams  to  which  It  had  not 
yielded  title.  It  was  therefore  unnecessary 
for  the  govenunent  to  "appropriate"  the  wa- 
ter. It  owned  It  already.  All  it  had  to  do 
was  to  take  It  and  use  It  When  the  gciv- 
emment  abandoned  the  military  reserratlOD, 
it  also  must  bare  abandoned  the  use  of  the 
water  thereon,  which  was  again  allowed  to 
flow  In  ite  regular  channel  as  a  part  of  the 
pubUc  dcHnain,  subject  to  tbe  anproprlatlim 
of  any  one  who  sought  to  take  it 

It  ai;4;iear8  afflrmatiTely  from  the  com- 
plaint in  InterrentKm  that  the  government 
abandoned  the  reservation  In  1886,  and  that 
It  took  no  steps  to  dlqtose  of  it  until  the 
act  of  February  18,  1891,  was  passed.  The 
act  provides,  as  will  be  noticed,  that  the 
state  Is  to  select  a  section  of  land  so  as  to 
embrace  the  buildings  and  Improvemento 
thereon.  The  word  "embrace,"  In  the  soise 
used,  means  "to  Inclose,  as  by  surrounding 
or  encircling;  hence  to  take  In;  compre> 
hend."  Standard  Dictionary.  Tbe  meaning 
of  the  section  is  made  certain  by  the  use  of 
the  wfwd  "thereon."  The  rule  Is  that  if  the 
language  of  a  statute  is  plain  and  unamblg- 
U01U,  and  expresses  a  single,  d^nlte.  and 
sensible  meaidnft  it  most  be  interpreted  lit- 
erally. iKack  on  the  Interpretation  of  Laws, 
I  26.  Tbe  language  used  Is  "the  buildings 
and  Improvemente  therecm." 

Wblle  the  general  rule  is  that  the  descrip- 
tion in  private  grante  is  construed  in  favor 


of  the  grantee,  tbe  rerene  la  llie  rule  witb 
regard  to  public  grants.  This  is  Dtpon  tbe 
tbeory  that  the  govenunent  Is*  a  troatee  tor 
the  public,  and  ther^ore  tbe  language  of 
a  grant  by  tbe  govemmoit  Is  construed  In 
favor  of  the  grantor;  1.  e.,  tbe  people.  As 
said  in  Newton  v.  Oommisaloners,  100  V.  8. 
S48,  26  L.  Bd.  710:  "Ko  gnnt  can  be  rais- 
ed by  mm  inference  or  presumption,  and 
the  right  granted  must  be  <dearly  defined. 
Gbarles  River  Bridge  v.  Warren  Ifoidge,  11 
Pet  420  [9  I..  Ed.  778,  9881."  In  speaking 
of  a  grant  ot  public  land,  tibe  court,  in  Du- 
buque &  Padflc  B.  (3o.  V.  Utdifleldt  28  How. 
66,  16  li.  Bd.  600;  said:  ''All  gnnta  of  this 
dMCription  are  strictly  construed  against  Uie 
grantees.  NotUng  passes  but  wimt  Is  con- 
veyed in  clear  and  oqilidt  language.**  And 
in  Hannibal  &  St  Joseph  B.  Go.  v.  Ute- 
sonri  Biver  Packet  Go„  126  U.  S.  260;  8 
0up.  Ot  874,  81  li.  Ed.  781,  the  court  said: 
"But  If  there  be  any  doubt  as  to  the  proper 
construction  of  this  statute— and  we  think 
there  is  none — then  that  construction  must 
be  adopted  which  is  most  advantageous  to 
tbe  Inter^rtB  of  the  government  The  stat- 
ute, being  a  grant  of  a  privilege,  must  be 
construed  most  strongly  In  favor  of  the 
grantor.  GHdart  v.  Gladstone,  12  Bast,  668. 
676;  Oharlu  Biver  Bridge  v.  Warren  Bridge. 
11  Pet  420,  644,  0  li.  Hd.  778,  988;  Dnbnque 
ft  Padflc  Railroad  v.  Litchfield.  2^  How.  66^ 
16  L.  Ed.  800;  Tbe  ^ngbamton  Bridge,  3 
Wall.  61,  75,  18  L.  Ed.  187;  Blee  v.  BaI^ 
road  Go.,  1  Black,  868,  880;  17  L.  Bd.  147: 
Leavenworth,  Lawrence  ft  Galveston  Rail- 
road V.  Dnlted  States,  92  U.  8.  7S3,  28  L. 
Ed.  634;  Fertilizing  Co.  v.  Hyde  Park.  97 
U.  S.  669,  24  L.  Ed.'  1086.** 

The  question  at  once  arises.  If  tiie  wato- 
right  was  appurtenant  to  tbe  reservation, 
was  it  appurtenant  tb  the  whole,  or  sim- 
ply to  that  portion  of  it  which  the  state  of 
Montana  selected?  The  question  cannot  be 
answered  from  the  record.  The  only  infer- 
ence la  that  tbe  government,  when  It  aban- 
doned tbe  reservation,  intended  that  the  wa- 
ter should  continue  to  flow  in  Ita  natural 
channel,  and  to  be  sabject  to  appropriation 
by  any  one  who  should  take  it  and  use  ft 
tor  beneficial  purposes,  possibly  upon  land 
included  within  the  reservation.  Had  the 
government  desired  so  to  do,  it  could  have 
granted  the  right  to  the  use  of  Ibe  water  In 
express  terms,  but  this  It  did  not -da  Pur- 
tbermore.  It  appeaxa  from  the  complaint  In 
toterventlon  that  tbe  dltoh  whereby  the  wa- 
ter vras  conveyed  extends  for  a  long  Stance 
beyond  the  confines  of  section  16  to  tbe 
point  where  it  taps  Bear  creek.  Gan  It'  be 
said  that  the  grant  conveyed  that  portion  ot 
the  ditch  which  Is  not  upon  section  16,  when 
the  language  of  the  grant  is  the  '*impr0T«- 
menta  thereon"? 

Following  out  the  rule  that  public  grante 
must  be  construed  In  tavor  of  tbe  grantor, 
tiiere  can  be  no  question  but  that  the  gov- 
emment  did  not  grant  to  tbe  state  <tf  Mon- 
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tana  anything  but  that  whltih  ia  expressly 
mentioned,  and  thereon  did  not  attempt 
to  gRuit  any  right  to  the  use  of  the  -waters 
of  Bear  crwk. 

It  follows  that  fhB  judgment  should  be 
affirmed. 

GLAYBBBO  and  POOBMAN,  OC.  concur. 

PEB  GUBIAM.  For  the  reasons  given  In 
the  foregt^ng  oi^on,  the  judgment  la  af- 
firmed. 

HOLLOWAT.  J.,  being  dlsauallfled^  takes 
no  part  la  this  decision. 


MANTLB  T.  CASEY  et  aL 
(Snpropne  Oonrt  of  Uontana.   Dec.  1.  1901) 

PBOCESS— flERYino  OOMPLAINT  WITH  SUlOIOlfS 
— SFECIAI.  APFBABANCE—^rFECr  ON  TIME  TO 
AHSWEB— DEFAULT— STBIKING  AN8WKB  FBOM 
FILES— BETTING  ASIDE  DEEAULT. 

1.  Code  Civ.  Proc.  {  633,  provides  that  "a 
copy  of  tbe  complaiot  muBt  be  served  with  the 
sammoDB  unless  two  or  more  defendants  reside 
in  the  some  count?.  In  which  case  &  copy  of 
the  complaint  need  only  be  served  on  one  of 
auch  defendants."  Held,  that  where  several  de- 
fendants reside  in  the  same  county,  and  a  copy 
of  the  complaint  is  served  on  one  of  than  with 
the  summons,  a  return  of  service  need  not  show 
that  defendants  all  reside  In  the  county. 

!^  Where  all  the  defendants  fai  an  action  to 
quiet  title,  residing  in  the  same  coonty,  were 
served  with  summons,  and  one  defendant  was 
ser^'ed  with  a  copy  of  tbe  complaint  as  required 
by  Code  Civ.  Proc.  {  635.  the  fact  that  such  de- 
fendant filed  a  disclaimer  of  any  Interest  in  the 
land  did  not  alfect  the  service  on  the  other  de- 
fendants: there  being  nothing  to  show  that  he 
was  not  made  a  defendant  in  good  faith. 

8.  Under  Code-  Civ.  Proc.  f  lOSO,  providing 
that  "if  no  answer  has  been  filed  within  tbe 
time  specified  by  the  summons,  or  such  further 
time  as  may  have  been  sranted.  tbe  clerk  must 
enter  the  default  of  defendant,^'  a  special  ap- 
pearance tor  the  purpose  of  moving  to  quash 
thsMFvice  of  suomiona  did  not  extend  tbs  time 
for  a  general  appearance  and  answering  to  the 
merits. 

4.  An  answer  filed  after  defendant's  deftiult 
for  failure  to  answer  has  been  entered  will  be 
stricken  from  tbe  files ;  the  proper  practice  be- 
ing to  move  to  set  aside  the  default,  tendering, 
the  answer  with  the  motion. 

5.  The  failure  of  defendant's  counsel  to  know 
that  a  spedal  appearance  to  move  to  quash  the 
service  of  summons  did  not  extend  the  time  for 
a  general  appearance  and  answer,  is  not  such 
surprise  or  excusable  neglect  as  Is  contemplated 
by  Code  Civ.  Proc.  S  774,  as  a  reason  for  set- 
ting aside  a  defaulL 

HUbom,  dlssenthig. 

CommlBslonem'  Opinion.  Appeal  from 
IMstrlct  Oonrt,  Silver  Bow  Coun^;  B.  W. 
Ham^,  Judge. 

Action  by  Lee  Mantle  against  George  H. 
Casey  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Miles  Cavaoaugb,  Forbis  &  Mattison,  and 
McBiide  &  McBride,  for  appellants.  Jesse 
B.  Roote,  Frank  Ha  skins,  and  E.  B.  Howell, 
for  respondent. 

T4  8S8  Pltsdlag,  VOL  ».  OMit  Die  |  175. 


CLAYBBBG,  0.  C.  Thlfl  Is  an  appeal 
from  a  ju^ment  entered  In  the  conrt  below 
upon  the  detenlt  of  def^danta  for  not  ap- 
pearing and  answering  Bummona.  Brror  is 
(ftarged  In  the  rallng  of  tba  court  denytng 
a  motion  to  qnaah  aorvlce  of  anmmons,  in 
allowing  default  to  be  entered  pending  this 
motion.  In  stElking  defendants  answer  from 
the  files,  in  refnsing  to  set  aside  the  default, 
and  In  enterh^  the  Judgment  The  Judg- 
ment roll,  wifli  tbe  proper  Mil  of  exceptions, 
constitutes  tbe  record  upon  appeal. 

The  chronological  order  of  tiie  rarlous 
steps  of  the  court  bdow  tB  as  follows:  On 
December  9,  19C&,  Mantle  filed  a  complaint 
against  George  J.  Casey,  F.  T.  Uc^ide, 
T.  M.  Hodgena,  Lulu  Laigey,  James  M.  For- 
blB,  and  Charles  Mattison,  tor  the  purpose  of 
quieting  his  title  to  the  sonOi  60  feet  of  loto 
1,  2,  3,  and  4  of  block  17,  In  the  original 
town  site  of  Butte.  Summons  was  issued 
and  served  upon  defendants  McBrlde,  Casey, 
Forbls.  and  Mattison  on  December  &th.  A 
copy  of  tbe  complaint  was  served  upon  Mc- 
Brlde alone.  Snmmona  was  served  on  de- 
fendant Hodgena  on  December  10,  1902,  and 
returned  aa  to  the  defoidant  Laig^  as  not 
found.  On  December  27,  1902,  defendanta 
Hodgens  and  McBiide  sererally  filed  their 
disclaimers,  and  alleged  that  they  had  no 
interest  In  the  property  deacrlbed  In  the  com- 
plaint. On  December  20tii  defendants  Oaaey, 
Forbls,  and  Mattison  filed  a  motion  to  quash 
the  service  of  summons  ^*ft>r  the  reason  that 
same  was  not  served  In  accordance  with  the 
provlrions  of  section  ^  of  the  Code  of  OlvU 
Procedure  of  the  state  of  Montana,  and  said 
service  was  not  made  aa  required  by  the 
laws  of  Montana."  TbSa  motion  waa  baaed 
upon  tbe  return  of  the  aheriCF  indorsed  upon 
said  aummona,  and  the  papers  and  records 
of  the  case.  It  waa  noticed  for  hearing  on 
January  C,  1908.  On  thla  date  the  conrt 
continued  the  hearing  until  January  10,  1903. 
On  January  0,  1903,  plaintiff's  attorneys  filed 
a  preecipe  with  the  clerk  for  the  entry  of  de- 
fault of  defendants  Casey,  Forbls,  and  Mat- 
tison for  "having  failed  to  ^ther  appear  or 
answer  the  comidalnt  within  twenty  days 
after  service  of  summons,"  and  default  was 
duly  entered  on  the  same  day.  The  hearing 
of  the  motion  to  quash  the  service  of  sum- 
mons was  continued  until  the  24th  day  of 
January,  1906,  wheir  it  waa  arffued  and  sub- 
mitted. The  court  took  tiie  same  undmr  ad- 
visement until  February  10.  1003,  when  the 
motion  waa  denied.  After  the  motion  to 
quatOi  waa  denied,  and  after  the  entry  of 
their  default,  defendants  Casey,  Forbls,  and 
Mattison  aerred  and  filed  thdr  aeparate  an- 
awer.  On  tiie  11th  day  of  February,  1908. 
plaintiff  appHed  to  the  court  to  set  tlw  time 
for  hearing  proofs  on  the  said  default,  and 
the  defendante  Casey,  Forbia,  and  Mattison 
gave  notice  of  Intention  to  move  the  comt 
to  set  aride  the  default,  and  that  mattw  was 
taken  under  advisement  by  tbe  court  On 
the  12th  day  of  February,  1908,  counsel  tar 
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plaintiff  moved  to  strike  said  defendants' 
separate  answer  from  tlie  Qles,  and  the  said 
defendants  Cnsej,  Forbls,  and  Mattlson  mov- 
ed tbe  court  to  set  aside  the  default  entered 
against  them.  All  these  matters  were  thea 
set  b7  the  court  for  hearing  on  the  ISth  day 
of  February,  1903.  This  hearing  was  post- 
poned to  February  25,  1903,  and  on  that  day 
defendants  Casey,  Forbls,  and  Mattlsoa  filed 
their  amended  motion  to  set  aside  the  de- 
fault, which  was  supported  by  affldavlta  of 
James  W.  Forbls,  John  Lindsay,  George 
Casey,  and  F.  T.  McBrlde.  Tbe  amended 
motion  was  set  for  hearing  on  the  3d  day  of 
March.  1903.  On  this  last-named  day  the 
affidavit  of  E,  B.  Howell  was  filed  by  the 
plalntlCF  in  opposition  to  the  affidavits  filed 
by  defendants  upon  the  motion  to  set  aside 
the  default  The  motion  to  set  aside  the 
default  was  argued  on  the  Sd  day  of  March, 
and  taken  under  advisement  by  the  court. 
Afterward,  and  on  the  4th  day  of  March, 
at  a  time  when  defendants  and  their  attor- 
neys were  absent  from  tbe  court,  tbe  court 
made  an  order  by  which  It  overruled  the  mo- 
tion to  set  aside  tbe  default,  and  sustained 
the  motion  to  strike  defendants'  answer  from 
the  files.  On  the  14tb  day  of  March,  1903, 
the  court,  after  bearing  plaintiiTB  proof,  en- 
tered Judgment  In  favor  of  plaintiff  accord- 
ing to  the  prayer  of  the  complaint 

1.  Motion  to  Quash  tbe  Service  of  Sum- 
mons. Section  635,  Code  Civ.  Proc.,  provides 
that  "a  copy  of  the  complaint  must  be  served 
with  the  summons, '  unless  two  or  more  de- 
fendants are  residents  of  the  same  connty,  in 
which  case  a  copy  of  tbe  .complaint  need  only 
he  served  upon  one  of  such  defendants." 
Tbe  return  of  the  sheriff  shows  tbat  be  serv- 
ed the  summons  upon  defendants  Casey, 
Forbls,  Mattison,  and  Hodgens,  and  that  he 
served  tbe  summons  and  a  copy  of  tbe  com- 
plaint on  defendant  McBrlde.  Tbe  service 
upon  ail  these  defendants  having  been  made 
in  the  same  county,  the  return  of  the  sheriff 
was  not  required  to  show  that  they  were  all 
residents  of  that  county.  In  the  absence  of 
a  showing  to  the  contrary,  it  Is  presumed 
that  they  were.  Ca4derwood  v.  Brooks,  28 
Cal.  151;  King  v.  Blood,  41  Cal.  314;  Pelller 
V.  Gillespie,  67  Cal.  582,  8  Pac.  185.  The 
service  was  therefore  sufficient  as  to  de- 
fendants Casey,  Forbls,  and  Mattison,  If 
McBrlde  was  a  proper  party  defendant.  Ap- 
pellants insist  that  be  was  not.  Section  581, 
Code  Civ.  Proc.  provides  tbat  "any  person 
may  be  made  a  defendant  who  has  or  claims 
an  interest  in  tbe  controversy  adverse  to  the 
plaintiff."  The  action  was  one  to  quiet  title, 
and  tbe  allegations  of  the  complaint  as  to  all 
of  the  defendants  are,  "on  information  and 
belief,  that  defendants  wrongfully  claim 
some  Interest  or  estate  in  said  real  estate  and 
premises  belonging  to  plaintiff  adverse  to 
plaintiff."  Appellants  insist  that  defendant 
McBrlde  was  not  a  proper  party  defendant, 
Iwcause  on  the  27th  day  of  December,  1902, 
'be  filed  a  disclaimer  of  any  interest  in  the  | 


premises,  and  that  therefore  the  service  of  a 
copy  of  the  complahit  on  him  was  insuffi- 
cient for  service  of  summons  on  the  other 
defendants.  A  portion  of  this  disclaimer 
seems  very  pertinent  to  the  matter  under 
consideration.  It  Is  as  follows:  "Denies  that 
be  claimed  any  estate  or  interest  in  said 
property  at  the  time  of  the  commencement 
of  this  suit  or  at  any  time  since."  He  may 
have  held  or  claimed  such  Interest  prior  to 
tbe  commencement  of  tbe  suit  and  prior  to 
the  preparation  of  the  complaint;  hence  be 
could  have  properly  been  made  a  party  de- 
fendant under  the  statute.  We  recognize 
the  doctrine  that  a  party  will  not  be  allowed 
to  make  persons  parties  to  a  suit  who  are 
not  necessarily  or  properly  defendants,  for 
the  fraudulent  purpose  of  gaining  Jurisdiction 
over  tbe  matter  involved,  in  a  particular 
court  and  thns  obtaining  the  right  to  serve 
summons  upon  defmdants  In  other  counties 
who  are  proper  parties,  as  is  disclosed  by 
the  cases  cited  in  appellants'  brief.  The 
record  contains  no  intimation  of  bad  faith 
on  tbe  part  of  respondent  oi^  ^7  fraud- 
ulent Intent  on  his  part  to  compass  tbe  pur- 
poses indicated  in  oppellants*  authorities  or 
otherwise.  He  may  have  believed,  and 
doubtless  did  believe,  that  defendant  Mc- 
Brlde was  a  proper  party  defendant  It  was 
quite  Important  in  tills  character  of  suit  to 
bring  In  as  defendants  ail  persons  who  claim- 
ed an  adverse  Interest  in  tbe  premises,  so 
that  plalntifTs  title  might  be  fnlly  quieted 
in  the  one  suit  He  would  obtain  as  sub- 
stantial relief  against  any  defendant  dis- 
claiming any  interest  In  the  property  as  be 
would  by  final  decree  against  those  wlio 
contested  the  suit  McBride  was  a  party 
defendant  and  tbe  sommons  issued  upon 
the  filing  of  the  complaint  was  delivered  to 
the  sheriff  for  service.  Section  635  was  tbe 
sheriff's  guide  as  to  the  manner  in  which 
service  was  to  be  made.  He  followed  the 
statute.  The  statute  was  not  intended  to 
impose  the  burden  upon  a  sheriff  of  select- 
ing a  defendant  who  is  a  proper  party,  upon 
whom  to  serve  the  copy  of  the  complaint 
In  cases  within  the  exception  provided  In 
section  635,  Code  Civ.  Proc.,  he  may  serve  a 
copy  of  the  complaint  apon  any  defendant 
named  therein.  We  are  satisfied  that  tbe 
service  of  summons  was  regular  In  every 
regard,  and  tliat  the  court  committed  no  er- 
ror in  overruling  the  motion  to  quash. 

2.  The  Entry  of  the  Default  Counsel  tor 
appellants  strenuously  contend  that  tbe  mo- 
tion to  quash  the  service  of  summons,  and 
the  special  appearance  of  certain  defendants 
for  tbat  purpose,  prevented  the  entry  of  the 
default  of  such  defendants  for  want  of  Ap- 
pearance or  answer  in  obedience  to  tbe  sum- 
mons. In  other  words,  they  contend  that 
the  special  appearance  on  the  motion  to 
quash  tbe  service  of  summons  extended  the 
time  for  general  appearance  and  answer 
until  such  motion  was  disposed  of.  We  can- 
not agree  with  this  contention.    Under  the 
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statute  (sectloD  632),  summons  must  be  di- 
rected to  the  defendants,  wblcb  mnst  com- 
mand them  to  appear  "within  twenty  days 
after  the  service  of  this  summons,  exclnslTe 
of  the  day  of  service;  and  In  case  yon  fall 
to  appear  or  answer  judgment  will  be  taken 
against  you  by  default  for  the  relief  de- 
manded In  the  complaint"  Section  1020, 
Code  Civ.  Proc,  provides;  "Judgment  may 
be  had  If  the  defendant  falls  to  answer  the 
complaint,  as  follows:  a)  *  •  •  (2)  In 
other  actions,  if  no  answer  has  been  died 
with  the  clerk  of  the  court  within  the  time 
specified  in  the  summons,  or  sncb  further 
time  as  may  have  been  granted,  the  derk 
must  enter  the  default  of  the  defendant; 
and  thereafter  the  plaintiff  may  apply  to  the 
court  for  the  relief  demanded  In  the  com- 
plaint." Here  la  a  positive  statutory  provi- 
sion requiring  parties  to  answer  the  sum- 
mons within  20  days  after  the  date  of  serv- 
ice, and,  if  they  do  not  do  so,  it  is  the  duty 
of  the  clerk  to  enter  their  default  We  find 
no  statute  which  provides  that  the  filing  of 
a  motion  to  quash  service  of  summons  shall 
operate  as  a  stay  of  proceedings  In  the  case; 
or  as  an  ^tension  of  the  time  allowed  by 
layr  to  appear  or  answer  after  service  of 
tlie  snmmona.  We  find  no  case  In  any  of 
the  reported  aathorltlea  under  statutes  like 
ours  which  holds  sncb  doctrine,  and  counsel 
for  appellants.  In  their  brief,  seem  to  have 
been  unsuccessful  in  tbat  regard,  because 
no  authority  wbatever  is  cited  upon  that 
particular  ptrint.  On  the  other  band,  how- 
ever, we  find  aothoritleB  distinctly  and  un- 
eqaivocaUy  holdii^  that  a  motion  to  quash 
■errlce  at  summons  does  not  «tend  the  time 
to  appear  or  answer.  The  most  pointed  case 
which  has  come  ubder  our  observation  upon 
this  point  la  that  of  Hlgley  v.  Pollock,  21 
Nev.  198,  27  Pac.  885.  In  tbat  case  the  de- 
fendant made  a  motion  to  quash  the  service 
of  summons,  and  failed  to  enter  bis  appear- 
ance or  answer  in  the  case  within  the  stat- 
utory time.  The  attorneys  for  plalntiifs 
caused  his  deftinlt  to  be  entezed.  He  after- 
ward made  a  motion  to  open  the  ^fault  on 
the  ground  and  for 'the  reason  that  the  de- 
fault had  been  entered  while  the  motion  to 
quash  the  service  of  summons  was  pending 
and  nndispoied  ot  This  was  refused.  The 
court,  referring  to  the  statute  ot  Nevada  as 
to  the  entry  of  default,  and  citing  the  casra 
of  Shinn  V.  Oummlns,  65  Gal.  98,  3  Pslc  133, 
and  McDonald  v.  Swett,  76  Cal.  ^8,  18  Fae. 
824,  says:  "The  action  ot  tbe  Judge  of 
wblch  the  appellant  complains  was  right 
Tliere  having  been  no  such  app«irance  as 
tbe  statute  requires  on  the  part  of  the  de- 
fendant in  tbe  action,  his  default  was  prop- 
erly taken,"  The  cases  of  Shinn  v.  Oum- 
mlns and  McDonald  v.  Bwett  cited  by  tbe 
court  of  Nevada,  are  also  dlrectiy  In  point 
See,  also,  tbe  following  cases:  Oarvle  t. 
Greene,  »  8.  D.  606,  70  N.  W.  847;  Lorlng 
T.  Wittieh,  16  Fla.  617;  Greenfield  Wal- 
lace, 1  ITteh,  188L  We  therefore  conclude 
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that  the  default  was  properly  entered,  and 
that  tbe  motion  to  quaab  the  service  of  sum- 
mons did  not  extend  the  time  tor  appearing 
or  answering  In  tiie  suit 

8.  Striking  the  Answer  from  the  Files. 
This  answer  was  served  and  filed  over  a 
month  after  the  default  was  entered.  It 
was  therefore  irregularly  on  tbe  flies,  and 
placed  there  without  authority  of  law.  With 
their  defouK  atending,  they  bad  no  right  to 
file  any  answer.  The  proper  practice  would 
have  been  to  liave  made  a  motion  to  set 
aside  tbe  default  and  obtain  leave  to  an- 
swer, tendering  their  answer  with  the  mo- 
tion. This  is  too  clear  to  require  a  dtetlon 
of  authorities.  Jn  fact,  counsel  for  appel- 
lante  do  not  seriously  this  alleged 

oror. 

4.  Befueal  to  Bet  Aside  the  Defiiult.  The 
motion  to  effect  this  purpose  was  made  on 
February  l4th,  and  amended  on  FetMrnair 
25th.  It  recites  that  it  was  made  "for  tbe 
reason  that  at  the  time  of  Oie  entry  ot  said 
default  by  the  clerk  said  defendants  had  ap- 
peared in  said  action,  and  tbwe  was  thai 
pending  In  said  court  a  motion  on  the  part 
of  said  defendants  to  vacate,  set  asld^  and 
quash  tbe  service  of  summons  boeln  upon 
them,  and  said  motion  bad  not  been  disposed 
of  at  tbe  time  of  entry  of  said  default,  and 
upon  the  grounds  of  surprise,  Inadvertenost 
and  excusable  neglect  on  tbe  part  of  said 
defendanto  in  not  nuking  further  or  other 
appearance  In  said  action  befwe  said  de- 
fault was  entered,"  and  "upon  the  records 
of  a  meritorious  defense  at  l^w  in  said  ac- 
tion, if  permitted  to  answer  therein,"  and 
"upon  the  records  of  this  court,  and  the 
affldavlte  of  George  H.  Casey,  John  Lindsay, 
James  W.  Forbls,  and  F.  T.  McBride^  here- 
to  attached."  The  bin  of  exceptions  re- 
cites that  tile  answer  tendered  with  the  mo- 
tion was  a  duplicate  at  the  one  filed  on  Feb- 
ruary 11,  1906.  No  such  inadvertence,  sur- 
prise, or  excusable  neglect  as  is  contem- 
plated by  section  774,  Code  C^r.  Proc.,  con- 
cerning the  want  of  appearance  or  failure 
to  file  answer  within  tbe  time  limited  by 
statute,  is  shown  In  any  of  the  affldavlte; 
but  It  is  disclosed  that  appellants*  attorneys 
believed  tha^  by  tbe  rules  and  practice  of 
the  trial  court;  the  filing  of  the  motion  to 
quash  tbe  service  of  summons  would  pre- 
vent an  entry  of  any  default  against  them 
until  such  motion  was  decided  by  the  court, 
and,  If  this  decision  was  against  the  motion, 
the  court  would  then  permit  them  to  ansvrer. 
The  attorneys  make  affldavlte  to  this  effect, 
and  tbe  affldavlt  of  Jobn  Lindsay,  an  ex- 
Judge  of  said  court,  was  also  presented, 
wherein  It  is  stated  that  this  had  always 
been  the  practice  of  the  court  No  rule's  of 
court  In  that  regard  were  shown,  and  no 
particular  tastance  In  which  this  procedure 
was  followed.  Defendant  Oasey  seto  forth 
Qiat  he  was  advised  by  bis  attorneys  that 
no  answer  need  be  filed  or  appearance  made 
until  after  the  determination  of  tills  mo- 
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tloo.  It  1i  Immftterial  wbetlier  such  prac- 
tice had  been  recognized  or  followed,  or 
wbetber  rules  in  that  regard  bad  been  adopt- 
ed. ConitB  cannot  establisb  rules  or  rec- 
ognize a  practice  which  la  controry  to  that 
prescribed  by  the  statute.  Defeodaota'  at- 
torneys were  charged  with  knowledge  of  the 
practice  provided  tlili  statute.  Their 
failure  to  appear  or  answer  was  not  caused 
by  surprise,  ioadTertence,  or  excusable  neg- 
lect, but  by  a  mlsunderatandlDg  of  the  law. 
"Ignorantla  legls  nemlnem  excusat"  Amis- 
take  in  the  law  la  not  such  excusable  neglect, 
Inadvertence,  or  surprise  as  will  be  sufficient 
to  set  aside  a  default  Obase  t.  Bwain,  9 
Cai.  130. 

6.  The  Entry  of  the  Judgment  No  errors 
can  be  alleged  as  to  the  entry  of  the  Judg- 
ment, other  than  those  heretofore  considered. 
The  complaint  stated  a  cause  of  actloD,  and 
defendants  did  not  appear  In  season.  Their 
default  was  regularly  entered,  and  an  ap- 
plication made  to  the  court  for  the  bearing 
of  plalntlflTa  proof,  which  was  granted,  and 
the  proof  heard.  The  Judgment  entered  is 
in  accordance  with  the  prayer  of  the  com- 
plaint and  DO  error  can  be  predicated  upon 
this  entry. 

Summons  was  served  on  the  9th  day  of 
December,  1902,  on  all  the  defendants  who 
appeal.  They  did  not  move  to  quash  the 
service  of  summons  nntil  on  the  29th  day  of 
December — the  last  day  allowed  by  the  law 
for  their  appearance  Id  the  case.  Had  they 
acted  speedily,  and  Immediately  made  their 
motion,  It  might  have  been  determined  by 
the  court  prior  to  the  expiration  of  the 
time  for  answer. 

We  do  not  find  any  error  In  the  record, 
and  therefore  advise  that  the  Jodgment  be 
affirmed. 

FOOBMAN  and  CALLAWAY,  GC.,  COD- 
enr. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 

MILBURN,  J.  I  dissent  There  are  re- 
speetaMe  authorities.  It  is  true,  which  sup- 
port the  argument  contained  In  the  opinion, 
and  the  conclusion  reached  by  a  majority  of 
the  court.  I  cannot  make  myself  bellere 
that  the  conclusion  is  correct 

The  summons  and  the  statute  declare  to 
the  defendant  that  Jut^ment  will  be  entered 
against  him  if  he  fail  to  appear  and  answer 
within  the  time  fixed  by  law.  If  he  appears 
within  the  20-day  limit  and  demurs — that  Is, 
demurs  to  the  complaint  for  want  of  juris- 
dlcrtton  of  the  court  over  any  subject-matter 
— he  simply,  in  effect  says:  "Walt  until  the 
court  decides  whether  or  not  I  shall  answer 
the  complaint."  The  court,  because  of  pres- 
sure of  other  business,  Illness  of  the  judge, 
or  his  convenience,  postpones  making  any 
decision  upon  the  demurrer  until,  say,  10 
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days  after  the  expiration  of  the  20-day'  peri- 
od. Then  it  follows  from  the  argument  con- 
tained in  the  (pinion  that  the  clerk  must,  un- 
der the  statute,  immediately  upon  the  expira- 
tion of  the  20  days  enter  the  default  of  the 
defendant,  If  asked  by  the  plaintiXr  so  to  do; 
and  It  the  court  decide  the  demurrer  adverse- 
ly to  the  defendant  and  he  aliall  Immediate- 
ly file  his  answer.  It  may  be,  on  motion, 
stricken  from  the  files,  and  Judgment  enter- 
ed against  the  delS^dant  for  want  of  an  an- 
swer. It  will  be  said  In  opposition  to  tbis 
view  that  this  filing  of  a  demurrer  Is  gener- 
al appearance^  and,  to  all  intents  and  pur- 
poses, Is  an  answer  audi  as  contemplated 
in  the  Code  when  It  says  that  the  defendant 
shall  appear  and  answer  within  20  d&ys. 
Section  6S0,  Code  Civ.  Proc.  But  the  exact 
language  of  the  Code  as  to  summons  and 
contents  thereof  is  Invoked  In  the  opinion  to 
support  the  view  that  a  demurrer  to  the  Ju- 
risdiction of  the  person  involves  a  default 
and  a  Judgment  against  the  defendant.  If  he 
should  have  an  adverse  ruling  after  the  ex* 
piratlon  of  20  days  after  the  service,  upon 
bla  objection — that  Is,  his  demurrer — to  the 
Jurisdiction  of  the  court  over  bis  person.  If 
the  clerk,  who  knows  what  the  files,  records, 
and  proceedings  are,  may  not  enter  a  default 
of  answo*  because  a  demurrer  is  pen^g  as 
to  Jurisdiction  of  the  subject-matter,  why 
should  he  enter  a  default  of  appearance 
while  a  demurrer  to  the  Jurisdiction  of  the 
person  Is  pending  and  under  consideration  by 
the  court?  Each  demuntt' Is  allowed  by  law. 
Simll  the  clerk  determliw  a  question  which 
the  court  Is  considering,  and  say  there  tias 
been  a  service  of  summons,  when  the  court 
Is  trying  to  find  out  whether  there  bas  been 
or  not?  It  Is  Just  as  lawful  to  object — ^tbat 
is,  demur-~to  the  jurisdiction  of  the  person, 
as  It  is  to  demur  to  the  Jurisdiction  of  the 
court  over  the  subject-matter,  and  I  cannot 
see  any  difference  in  logic  In  the  two  situa- 
tions. If  a  man  Is  to  be  punished  for  exer- 
cising his  l^ai  privily  in  invoking  the  de- 
cision of  the  court  upon  the  question,  "Has 
the  court  Jurisdiction  over  me?"  why  shall 
he  not  be  punished  for  invoking  the  court's 
decision  upon  the  question,  "Has  the  court 
any  Jurisdiction  over  the  subject-matter  in 
this  case?"  The  position  taken  In  the  opinr 
ion,  I  think,  Is  this:  If  the  party  sued  ent«- 
his  special  appearance  within  the  20  days, 
and  In  good  faith  pray  the  dedtion  of  the 
court  upon  the  important  question  whether 
be  is  obliged  by  the  law  to  appear  and  de- 
fend, and  he  do  this,  and  the  court  shall,  on 
account  of  pressure  of  other  matters  pending, 
postpone  the  hearing  on  the  defendant's  mo- 
tion to  quash,  and  do  not  decide  until  after 
the  expiration  of  the  20-day  period,  the  plain- 
tiff may  have  default  entered  by  the  clerk 
ministerially,  and  leave  the  defendant  with- 
out remedy  In  what  is,  perhaps,  an  Iniqui- 
tous suit.  In  other  words,  the  judge,  speak- 
ing for  the  court,  practically  says:  '^alt 
awhile,  aud,  It  being  my  duty  mder  Uie  law 
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to  decide  the  question  of  jurisdlctton,  I  will 
let  you  know  whetber  yoD  mast  appear  and 
BDawer;  and  if,  fw  my  own  conTenience,  I 
wait  until  after  the  «zplratloD  of  the  twenty 
days,  default  maj  be  entered  againat  you 
meantlnie  by  the  clerks  and,  if  so,  I  shall  not 
open  It,  and  any  answer  yon  file  I  shall  strike 
from  the  flies."  The  Snpreme  Court  of  North 
Dakota  Impliedly  animadverts  upon  forcing 
a  party  '*to  defend,  or  take  the  risk  of  be- 
ing defeated  on  the  question  of  Jorledictlon 
after  it  was  too  late  to  be  heard  on  the  mer- 
its." Miner  t.  Francis  &  Sontbard*  8  N.  0^ 
at  page  552,  58  N.  W.  344. 

It  has  been  suggest^  to  me  tbat  the  de- 
fendant, if  he  do  not  wish  to  put  blnnelf  In- 
to such  an  nnfortonate  predicament,  aboold, 
at  the  time  he  makes  his  special  appearance, 
objecting  and  dwiurring  to  the  Jnitedlctlon 
of  the  court  over  his  person,  ask  for  and  ob- 
tain an  exteosfon  of  time  within  which  to 
answer;  In  other  words,  should  make  two 
motions — one  to  qoash  for  want  of  Jurisdic- 
tion, and  the  other  for  an  extension  of  time 
within  which  to  answer.  The  latter  motion 
n-onld  be  a  general  appearance  and  a  waiv- 
er of  the  objection  to  the  Jurisdiction,  in  my 
opinion,  so  that  this  he  may  not  do. 

It  Is  not  necessary  to  dto  authorities  in 
support  of  the  proposition  tint,  "by  appear- 
ance to  the  action  for  any  other  purpose  than 
to  take  advantage  of  the  defective  execution 
or  nonexecuHon  of  process,  a  defendant  pla- 
ces himself  precisely  In  the  situation  in 
which  he  would  be  if  process  were  executed 
npon  him,  and  he  thereby  waives  all  objec- 
tfon  to  the  defective  execution  or  nonexecn- 
tlon  of  process  upon  him."  Layne  v.  Ohio 
River  R.  Co.,  80  W.  Va.,  at  page  443, 14  8.  B. 
125.  The  facts  In  the  case  cited  are  not  tike 
those  in  the  case  before  as,  but  I  hardly 
tbbdt  that  the  propoBltton  will  be  denied. 

The  conclusion  to  be  drawn  from  the  opin- 
ion is  that,  If  the  defendant  be  not  absolute- 
ly certain  tbat  the  court  bax  not  Jurt^etlon 
of  his  person  through  legal  service  of  sum- 
mons, be  must  appear  or  take  the  risk  of  a 
default  without  remedy.  I  am  loath  to  be- 
lieve that  each  a  trap  is  laid  by  law  for  citi- 
zens. If  BO,  It  Is  time  to,  change  the  law.  If 
the  defendant  be  atisolutely  certain  that  the 
court  has  not  any  Jarlsdlction.  of  course  he 
need  not  appear.  If  be  Invoke  the  law,  as 
settled  by  the  eovrts  giving  him  the  privi- 
lege of  special  appearance,  to  find  out  sure- 
ly If  he  must  appear  and  answer,  then  he  is 
likely  to  discover  that  he  has  l»een  led  by 
the  law  Into  his  own  Tsodoiog.  Ttae  opinion 
settles  it  that  ft  is  extremely  dangerous  to 
dvilly  and  lawfa)^  ask  the  court  to  hear 
and  determine  a  motion  which  under  the  set- 
tled law  at  this  state  one  has  a  right  to 
make,  and  which  It  Is  tte  duty  of  the  court 
to  determtne  befbre  tbe  ease  ■ball  proceed. 
Why  ahooM  a  defendant  be  gtven  by  law 
an  opportonttx  to  la-voke  aad  tihe  privilege 
of  larvokinff  the  dedston  of  the  court  as  to 
whether  he  must  appear  and  answer,  It, 


pending  tbe  rendition  of  tbe  decision,  tbe 
clerk  may  enter  a  default,  and  tbe  defeadant 
be  prevented  from  filing  an  answer  imme- 
diately upon  the  renderli^  of  tbe  decision  of 
tbe  court  tolling  him  tbat  be  is  required  to  • 
answer? 

I  think  tbat  tbe  court  erred  In  strlklj^  the 
answers  from  tbe  flies,  and  in  not  opening 
up  the  default  which  the  clerk  entered  while 
the  court  was  considering  the  qaestlec  wheth- 
er or  not  he  should  answer  at  all.  The  an- 
swers were  filed  immediately  after  the  court 
informed  the  defendant  tbat  be  should  an- 
swer; that  is,  after  he  overruled  the  motion 
to  quash. 

For  the  reasons  hereinbefore  statec^  I  re- 
spectfully dissent 


McAllister  v.  bogkt  fore  goal  go. 
of  montana. 

(Supreme  Ooart  of  Montana.    Dec.  1,  1904.) 

THAI/— niBBKA.'BD  Of  IN9TBUCTI01V8— RKVIBW. 

1.  Where  tbe  evidence  in  tbe  record  cleurly 
shows  that  tbe  Jury  diaregarded  the  instructiona 
of  the  trial  coiut.  the  verdict  will  be  set  aside, 
without  detennlning  the  proprie^  ot  the  In- 
structions. 

CommiasIonerB'  Opinion.  Aj^eal  from  Dis- 
trict Court;  Carbon  County;  Frank  Henry, 
Judge. 

Action  by  Jam«i  H.  McAUlster  against  the 
Rocky  Fork  Coal  Company  of  Montana. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  overruling  a  motion  for  a  new  trial, 
defendant  appeals.  Reversed. 

Wm.  Wallace,  Jr.,  for  appellant  Oeo.  W. 
Pterson,  liar  respondent 

CLAZBERG,  0.  O.  Appeal  from  Judgment 
against  defendant,  knd  from  an  order  over- 
ruling a  motion  for  a  new  trial.  Tbe  action 
vras  to  recover  damages  for  a  personal  in- 
Jury  arising  from  the  alleged  negligence  of 
defendant  Tbe  record  dlsclosra  tbat  plain- 
tiff was  employed  at  tbe  time  of  the  accident 
in  operating  a  shearing  machlae  in  defend- 
ant's coal  mine;  that  there  was  siq>pUed  to 
operatocB  of  these  machines  a  pump  Jack  for 
raising  the  machloea  when  such  raising  was 
required  or  necessary;  tbat  this  puny*  Jack 
was  Intended  to  be  operated  by  means  of  a 
haB41e  about  27  Inches  long,  fitting  closely 
in  the  socket  of  the  pnmp  Jack;  tbat  plaln- 
tm  used  a  avng  In  snch  opcrattoa,  which 
is  about  17  Inches  long,  and  pointed  at  both 
ends,  and  which  was  Intended  for  use  In 
blocking  tbe  wheels  of  ears;  that  the  teetli 
or  cogs  upon  tbe  upright  bar  and  upon  the 
sprockets  of  the  pump  Jack  used  by  plaintiff 
were  so  worn  that,  in  raising  tbe  shearing 
macblne  vrith  this  pump  jack,  the  toeth  or 
cogs  sllfiped  past  each  otiier,  and  the  weight 
of  the  shearing  macblne,  falUng  upon  tlie  ap- 
rlgbt  bar,  threw  tbe  sprag  upward,  eo  tbat 

T  1.  See  New  Trial,  vol.  87,  Cent.  Dli.  i  I3S;  Trial, 
VOL  «6,  C«oL  Dls.  S 
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It  Btimck  plaintiff  In  the  eye,  destroying  tlie 
same.  The  negligence  alleged,  and  npon 
whtcb  tbe  Judgment  Is  based,  la  want  of  rea- 
son&Me  care  on  tbe  part  of  defendant  In  fniv 
nlshing  the  plaintiff  this  pmnp  Jack,  which 
it  is  claimed  was  defective.  It  Is  alleged  In 
the  complaint  that  the  defendant  knew  that 
It  was  out  of  repair,  and  that  the  plaintiff 
did  not  know  It,  and  could  not  hare  ascer- 
tained that  fact  by  the  exercise  of  reasona- 
ble  diligence.  The  answer  denies  all  the  ma- 
terial allegations  of  the  complaint,  and  al- 
leges as  a  defense  Contributory  negligence  of 
plaintiff,  and  that  he  assumed  tbe  risk  of  in- 
jury when  he  was  employed  by  the  defend- 
ant In  the  capacity  of  machine  runner. 
Plaintiff  testified  that  he  had  no  knowledge 
of  the  worn  condition  of  the  pump  Jack,  but 
testimony  was  given  by  defendant's  witness- 
es, and  also  drawn  out  of  some  of  plaintiff's 
witnesses  on  cross-examination,  that  the  con- 
dition of  the  Jack  could  have  been  ascertain- 
ed by  merely  lifting  the  upright  bar  so  as  to 
expose  the  notches  or  cogs  thereon,  and  by 
pushing  the  handle  of  the  machine  down  so 
as  to  expose  the  upper  sprocket,  and  by  lift- 
ing the  handle  so  as  to  exi>ose  tbe  lower 
sprocket.  Therefore  defendant  claims  that 
plaintiff  should  be  charged  with  knowledge 
of  Its  condition.  Defendant  also  claims  that 
a  pump  Jack  is  a  common  tool,  whichi  needs 
no  inspection  by  the  defendant,  and  that  the 
plaintiff  mnst  have  known  of  Its  condition 
at  tbe  time  he  used  it,  and  therefore  assum- 
ed the  risk  of  Injury  from  such  use.  Defend- 
ant further  Insists  that  the  Jack  was  not  In- 
tended to  be  operated  with  a  sprag,  but  with 
a  handle  made  for  that  purpose,  and  that,  If 
no  handle  was  with  tbe  Jack  at  the  time 
plaintiff  took  it  for  use,  it  was  his  duty  to 
bare  procured  one  prior  to  the  use  of  the 
Jack,  and  he  is  guilty  of  contributory  negli- 
gence which  bars  a  recovery. 

The  court  Instructed  the  Jury  with  refers 
ence  to  defendant's  liability  on  account  of 
tbe  defective  pump  Jack  as  follows: 

"There  Is  no  duty,  even  as  to  complicated 
machinery,  to  see  to  It  at  all  times  that  It  la 
in  perfect  condition,  but  only  to  use  reasons- 
able  care  In  its  Inspection.  And  as  to  de> 
fects  that  can  be  seen  as  readily  by  the  per- 
son working  with  tbe  Implement  as  by  an 
Inspector  specially  appointed  by  the  master. 
It  is  equally  tbe  duty  of  the  workman  using 
the  tool  or  implement  to  know  of  the  defect, 
If  any  there  iB.  So  as  to  tbe  pump  Jack.  If 
its  slipping  was  due  to  tbe  wearing  of  the 
teeth  or  ratchets,  and  this  worn  condition 
could  have  been  discovered  by  an  examlnar 
tlon  of  the  Jack,  then,  in  placing  the  plain- 
tiff to  work  with  such  a  pump  Jack,  even 
though  it  was  liable  to  slip,  defendant  would 
not  be  violating  any  duty  owed  plaintiff,  and 
be  could  not  recover  In  tbla  action,  unless 
you  find  by  a  preponderance  of  tbe  evidence 
that  tibe  condition  of  the  pump  Jack  could 
not  have  been  seen  by  raising  the  lifting  bar 
and  examining  Its  notches,  and  the  posslbll- 


BEPORTBR.  Ofont. 

Ity  of  its  slipping  could  not  have  been  tlius 
discovered.  The  court  Instructs  you  it  was 
the  duty  of  the  plaintiff  to  make  such  exam- 
loatlon,  and  If  by  doing  so  be  might  have  dis- 
covered the  possibility  of  the  Jack  slipping, 
his  failure  to  do  so  would  prevent  falm  from 
recovering  In  this  action,  and.  yonr  verdict 
must  be  for  the  defendant: 

"If,  as  a  reasonable  person,  possessed  of 
ordinary  skill  requisite  to  run  a  machine  and 
use  a  pump  Jack — and,  having  accepted  em- 
ployment for  this  purpose,  plaintiff  must  be 
presumed  to  have  possessed  such  skill — If 
the  plaintiff,  by  raising  the  lifting  bar,  mlgbt 
have  been  warned  of  the  possibility  of  tbe 
Jack  slipping,  his  failure  to  do  so  would  pre- 
vent him  from  recovering  In  this  action. 

'Tlalntlff,  having  accepted  employment  as 
a  machlneman  and  run  this  machine,  could 
not  be  heard  to  say  he  did  not  possess  the 
necessary  skill  to  operate  It  and  the  pump 
Jack  belonging  to  It  And  If  he  was  In 
charge  of  the  machine,  it  would  be  his  duty 
to  inspect  it  and  the  pump  Jack,  and,  tbe  du- 
ty being  upon  him  to  perform  this.  Inspec- 
tion, he  could  not  recover  In  ttils  action  for 
any  defect  that  could  have  been  dlscovaed 
by  an  ordinarily  careful  Inspection." 

These  InstructlonB  were  the  law  of  the 
case,  binding  upon  the  Jury,  and  it  was  the 
duty  of  the  Jury  to  follow  them,  notwith- 
standing they  may  be  nroneous;  and  a  ver- 
dict rendered  in  disregard  of  tbem  was 
against  tbe  law.  Humy  t.  Heinxe,  17  Uont. 
868,  42  Pac.  1067,  43  Pac.  714;  State  t.  DliA- 
Inson,  21  Mont  69S.  6&  Pac  630;  King  t.  Lin- 
coln, 20  Mont  1S7,  oe  Pac.  880.  The  reeord 
clearly  discloses  eyldence  tending  ,  to  tibaw 
that  tbft  condition  of  the  pmnp  Jack  conld 
have  been  ascertained  by  an  examination  as 
above  Indicated.  TberefUe  the  verdict  dis- 
closes that  the  InstroctimB  above  quoted 
were  disregarded  by  ttia  Jury. 

We  have  not  overlooked  the  testimony  of 
plaintiff's  witnesses  to  the  effect  that  It  could 
not  be  determined  whether  the  Jack  would 
sUp  witiiout  testing  It  by  attempting  to  mlse 
a  wdght  Bat  such  testimony  does  no^  In 
our  (q)lnlon,  take  the  case  out  of  the  nde 
above  announced,  as  the  charge  above  qtiot- 
ed  made  the  basic  ftictor  thereof  the  condi- 
tion of  tbe  Jack,  and  the  tact  that  plalntur 
conld  have  ascertained  that  condition  1^ 
merely  looking  at  it  In  the  way  designated, 
and  not  whether  tbe  cogs  would  slip  under 
a  weight  If  tbe  cogs  or  teeth  were  worn, 
it  might  or  might  not  have  been  dangerous, 
depending  on  the  extent  of  the  wear,  and  the 
circumstances  uoAer  which  It  might  he  nsed. 
Under  the  charge  above  quoted.  If  ptaintifT 
knew  or  should  have  known  of  Its  condition, 
and  nsed  It  without  objectloq,  he  assumed 
the  risk  ot  Its  dangerous  condition,  and  the 
personal  Injury  resulting  from  snch  use. 

That  part  of  the  ebac^  relating  to  tiie  ase 
of  the  Q>rag  instead  of  a  handle  was  also  dis- 
regarded by  the  Jury.  The  hutructlooa  in 
reference  thereto  were  as  follows: 
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the  defendant  company  furnished  a 
lever  fitting  the  socket  of  this  pump  in  the 
first  instance,  it  would  hare  discharged  Its 
duty  in  this  regard.  And  in  working  the 
pump  Jack  it  would  be  the  duty  of  the  plain- 
tiff to  use  such  lever,  and,  if  it  was  too  long, 
to  ask  that  It  be  cut  off  to  proper  length,  or 
request  another,  shorter  one.  He  would  not 
be  Justified,  because  the  lever  originally  fur- 
nished was  too  long,  In  using  a  sprag  or 
other  implement  not  intended  for  the  pur- 
pose of  pumping  the  Jack,  nor  would  be  be 
Justified  In  using  such  sprag  simply  because 
there  was  no  lever  with  the  pump  Jack  at  the 
time  be  started  to  work  with  the  machine; 
but  it  would  have  been  his  duty  to  have 
asked  for  a  proper  lever,  and  if,  without  ask- 
ing for  the  lever,  he  used  the  sprag,  and  the 
evidence  fails  to  satisfy  you  by  a  prepon- 
derance or  greater  weight  thereof  that  the 
use  of  the  sprag  did  not  assist  In  causing 
the  injury,  then  plalntifTs  use  of  the  sprag 
Is  his  own  fault,  and,  whatever  the  fault  of 
the  defendant  in  the  actl<m,  the  plalutlfl 
could  not  recover. 

"In  accordance  with  the  foregoing,  if  the 
plaintiff  could  have  used  a  lever  fitting  the 
socket,  and  with  It  have  lifted  the  shearing 
machine  with  less  danger  to  himself  then 
with  the  stick  he  did  use,  called  a  'sprag,' 
he  ought  to  have  used  the  lever,  and  he 
would  not  be  Justified  In  falling  to  use  it 
because  he  found  none  at  the  machine  or 
with  the  Jack  at  the  time  he  started  to  work 
with  it;  but  It  would  have  been  bis  duty  to 
have  gone  or  sent  bis  assistant  to  have  pro- 
cured the  proper  lever  before  undertaking  to 
use  the  Jack.  And  if  the  accident  was  caus- 
ed by  the  use  of  a  sprag  Instead  of  the  lever, 
he  cannot  recover,  and  your  verdict  must  be 
for  the  defendant. 

"Again,  if  a  long  lever  could  be  used  In 
any  manner  to  lift  the  shearing  machine,  and 
its  use  would  have  diminished  the  danger 
resulting  from  possible  slipping  of  the  Jack 
with  the  weight  of  the  shearing  machine  up- 
on It,  or  would  have  made  it  less  likely  that 
the  point  of  the  lever  could  have  put  out  his 
eye,  if  it  was  put  out  by  the  point  of  the 
sprag  or  by  the  sprag  itself,  then  he  wonld 
have  beeti  bound  to  avoid  the  use  of  the 
sprag;  and  if  he  sustained  his  Injury  in  con* 
sequence  of  the  shortness  of  the  sprag,  ei- 
ther because  he  had  not  sufficient  leverage  to 
resist  the  Impact  of  the  dropping  machine, 
or  because  Its  length  was  such  as  to  enable 
It  to  reach  and  strike  his  eye,  or  because  Its 
shape  and  fitting  lu  the  socket  diminished 
his  power  of  control  over  the  weight  of  the 
machine,  then  hia  Injury  would  be  due  to  the 
use  of  the  sprag,  and  he  would  have  assum- 
ed the  risk  of  using  it,  and  could  not  recover 
in  the  action,  and  your  verdict  must  be  for 
defendant" 

The  record  discloses  that  plaintiff  used  a 
sprag  Instead  of  a  handle  when  he  operated 
the  pump  Jack.  It  also  discloses  uncontra- 
dicted evidence  Introduced  by  defendants 


witnesses  tending  to  show  that  tho  use  of  a 
sprag  was  not  as  safe  as  the  use  of  a  handle 
as  furnished  by  the  defendant  In  the  first  in- 
stance, for  the  pump  Jack,  and  also  that  the 
injury  to  his  eye  would  not  have  occurred 
aa  It  did  had  a  handle  been  used  Instead 
of  a  sprag,  and  that  the  injury  might  have  < 
been  occasioned  In  consequence  of  the  short- 
ness and  shape  of  the  sprag.  Therefore  the 
verdict  is  directly  in  conflict  with  the  Instruc- 
tions above  redted. 

Under  the  dedslons  of  this  court  In  Mur- 
ray V.  Helnze,  supra,  and  other  cases,  we  | 
cannot  determine  upon  this  appeal  whether 
such  Instructions  are  erroneous  or  correct.  < 
We  therefore  advise  that  the  Judgment  and 
order  appealed  from  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

FOORMAN,  a,  concurs.  CALLAWAY,  a, 
did  not  hear  the  argument  in  this  case,  and 
took  no  part  In  the  preparation  of  the  above 

opinion. 

PBR  CURIAM.  For  tiie  reasons  stated  in 
tbe  foregoing  opinion,  the  judgment  and  or- 
der are  reveraed,  and  the  cause  Is  remanded. 


RIDDBLCi  V.  RAUSET  at  al. 

(Supreme  Coort  of  Montana.    Dec.  1,  1904.) 

PABTKEBSHIP— CORVEB810N  OT  TI3M  ASSETS— 
ACnOM  BT  PABTNEa— COMPLAINT— 

stmicnENCT. 
l.A  complaint  alleged  that  plaintiff  and  de- 
fendants were  partners,  and  that  defendants 
withdrew  a  portion  of  tbe  firm  assets  from  a 
bank,  and  converted  them  to  their  own  use; 
that  thereafter  defmdantB  assigped  all  their  in- 
terest in  the  partnership  to  plaintiff;  and  that 
on  the  settlement  and  dissolution  of  the  firm 
the  whole  of  the  money  so  wrougfully  converted 
was  due  and  owing  and  belonged  to  plaintiff  as 
a  portion  of  his  shaie.  Held,  that  the  complaint 
failed  to  state  a  cause  of  action,  since  defend- 
ants could  not  ss^n  to  plaintiff  any  right  of 
action  growing  ont  of  the  misappropriation,  and 
there  was  no  allegation  of  an  accounting,  either 
In  equity  or  by  agreement,  or  that  on  such  ac- 
counting the  moneys  converted  were  found  to 
belong  to  plaintiff,  the  allegations  that  such 
moneys  ww e  owing  plaintiff  being  a  mere  con- 
clusion. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  SUver  Bow  County;  E.  W. 
Harney,  Judge. 

Action  by  J.  A.  Blddell  against  George  L. 
Ramsey  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Gullen,  Day  ft  Culleu,  for  appellants.  John 
J.  McHatton  and  Geo.  F.  Shelton,  for  re- 
spondent 

CLAYBERG,  O.  O.  This  is  an  appeal 
from  a  final  Judgment  and  from  an  order 
overruling  a  motion  for  a  new  trial. 

The  complaint  upon  which  the  action  Is 
brought  Is  as  follows: 

"Oomes  now  the  above-named  plaintiff, 
and,  leave  of  court  flxat  having  bem  bad 
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and  obtained,  flies  tblt,  his  unaided  com- 
plaint; and  for  canae  of  action  against  tbe 
nbore*named  defoidaiit  alleges: 

"(1)  Tbat  plaintiff  Is  a  resident  of  tbe 
county  of  Silver  Bow,  Montana. 

"(2)  That  tiHe  defMidant  Oharles  Salter  to 
now,  and  tor  a  long  time  prior  bereto  has 
been,  a  resident  of  tbe  county  ot  SJver  Bow, 
state  ol  Montana. 

"&)  Tbat  heretofore  and  during  tbe  jears 
1S06  and  1807,  tbis  plaintiff,  G.  E.  Uoacb. 
and  Cbarlea  Suiter  were  oc^tartners  doing 
business  as  sodi  In  the  atate  of  Montana 
under  tbe  firm  name  of  Blddell  &  Roadu 
Tbat  Mid  copartnership  was  engaged  in  the 
erection  and  constmction  of  tbe  School  of 
Mines  building  at  Butte,  Montana,  for  which 
It  had  secured  the  contract  from  the  atatt 
of  Montana  through  the  state  board  of  said 
School  of  Mines. 

"(4)  That  at  all  the  times  hereinafter  men- 
tloned  the  defendant  George  I*  Ramsej  was 
the  cashier  of  tbe«  Commercial  National 
Bank  at  B<»eman,  Montana,  and  as  such 
cashier  had  ai^rvislon  over  the  business  of 
sold  bank,  and  over  the  pajrlng  out  of  all 
moneys  which  were  paid  out  or  withdrawn 
from  the  account  ot  said  iMV>artner8hlp,  which 
wan  carried  in  said  bank. 

"(5)  Tbat  It  was  afrreed  between  thla 
plaintiff,  Bald  Roach,  and  Suiter  that  all  mon- 
eys belonging  to  tbe  firm  of  said  Riddell  ft 
Roach,  and  particidarly  all  moneys  which 
should  be  received  by  said  eopartners  on  ac- 
count of  tbe  erection  and  construction  of 
said  School  of  Mines  building  under  the 
contract  aforesaid,  should  be  kept  and  used 
by  said  copartnership  for  tbe  purpose  only 
of  paying  the  cost  of  all  labor  and  material 
necessary  for  tbe  constructloD  and  erection 
of  said  School  of  Mines  buUdlng.  save  that 
oncli  of  said  ct^artners  should  be  entitled  to 
tbe  mim  of  fl25  per  month  out  of  the  said 
copartnership  money  to  defray  bla  living  ex- 
penses during  the  time  while  said  School  of 
Sllnes  building  was  being  erected,  and  until 
tbe  same  should  be  completed. 

"(6)  Tbat  it  was  agreed  by  and  between 
this  plaintiff  and  the  said  Roach  and  Suiter 
that  all  sums  of  money  belonging  to  said  co- 
partnership of  Riddell  ft  Roach,  and  arising 
from  said  contract  for  tibe  erection  of  said 
School  of  Mines  building  or  received  by  said 
copartnership  on  account  th«eot  or  for  the 
purpose  of  erecting  said  building,  abonld  be 
deposited  in  a  bank  to  Hie  credit  of  said  eo- 
partoershlp  of  Riddell  ft  Roach,  and  that 
tbe  same,  except  tbe  sum  ot  9126,  which 
was  to  be  drawn  by  and  paid  to  each  mem- 
ber of  said  copartnership  during  the  time 
when  said  School  of  Mines  building  was  In 
oourae  of  construction  for-  tbe  purpose  of 
defraying  hto  liilaif  ezpensei^  sbonld  only 
be  drawn  thereCrom  or  paid  out  on  account 
(MC  materials,  sumiUes,  and  labor  necessarily 
procured,  used,  and  employed  In  tbe  erectloB- 
and  eomplettea  of  said  School  of  Mines  build- 
ing.. That  said  defleadant  Qwk  U  Ramsey 


knew  of  said  agreement  between  the  plain- 
tiff and  his  C(Q»artnen^  and  with  a  full 
knowledge  thereof  solicited  this  plaintiff  and 
said  coportnershJp  of  Riddell  ft  Roach  to  de- 
poedt  the  funds  of  said  copartnership  In  the 
Gommerdat  National  Bank  of  Boseman. 
Montana,  and  agreed  that.  If  said  moneys 
were  so  deposited,  tbey  should  be  tept  In  an 
aoconnt  by  aald  bank  to  the  ersdlt  of  RiddeU 
ft  Boadi  for  such  purpose. 

"(7)  That  during  tbe  time  from  on  or 
about  the  month  of  July,  189B,  to  the  month 
of  March.  1897,  tbe  said  flm  of  Riddell  ft 
Roach  deposited  with  the  said  Commercial 
National  Bank  of  Boaeman  large  soma  of 
money  belon^ng  to  tt,  and  which  were  to 
be  used  for  tbe  pnrpose  of  paying  ft>r  the 
materials  and  labor  which  were  or  might  be 
necessary  to  be  procured,  used,  and  employed 
in  the  erection  of  said  School  of  Mbies  bnlld- 
tng,  and  for  the  living  ezpaues  of  the  said 
copartners,  to  wit  the  sum  of  91^  per 
month  to  each  of  them  aa  aforesaid.  That 
all  of  the  moneys  which  were  deposited  in 
said  bank  during  tbe  time  aforesaid  by  said 
RIddtil  ft  Roach  betonged  to  said  copartner- 
ship in  Its  said  business  of  erecting  and  con- 
structing aald  School  of  Mines  building,  and 
was  to  be  used  therefor,  and  that  aald  de- 
fendant George  I*.  Ramsey  had  full  knowl- 
edge of  the  same,  and  of  tbe  agreement  be- 
tween tills  plaintiff  and  his  copartuMS  with 
regard  to  the  use  to  be  made  of  said  sums 
at  money.  ^ 

Tbat  during  tb»  time  when  the  mon- 
belonging  to  aald  copartnership  was  de- 
posited In  and  was  bting  deposited  and  kept 
on  deposit  In  said  Commercial  National  Bank 
of  Boseman,  the  defendants,  Charles  Suiter 
and  George  L.  Ramsey,  together  with  said 
C  B.  Roach,  and  In  pursuance  of  an  agree- 
ment and  scheme  entered  into  between  them 
to  defraud  the  plaintiff  ot  his  rt^ta  in  said 
copartnership  and  of  said  mon^s,  Jointly 
engaged  In  wltbdrawlng  laige  sums  of  mon- 
ey from  time  to  time  from  said  acoonnt  and 
converting  the  same  to  their  own  use.  That 
said  defendants  and  toe  said  Roach  ao  joint- 
ly wltbdrew  from  aald  account,  and  Jointly 
nmvertod  to  their  own  nse^  withont  the 
knowledge  or  consent  of  the  plalntUT,  and 
In  fraud  of  his  rights,  the  sum  of  98.200,  to 
the  damage  of  the  plaintiff  In  said  sum. 
That  no  part  of  the  same  was  aivUed  to  the 
payment  of  any  material  or  labnr  famished 
or  employed  In  the  erection  of  said  Schofd 
of  Mines  hulldlnK  w  on  account  of  said 
partnership  business,  or  on  account  of  said 
sums  of  9125  per  montb  which  the  aald 
Suiter  and  Roach  were  entitled  to  use  for 
living  expenses;  and  that  neither  of  said 
defendants  cae  said  Roach  were  entitled  to 
any  part  of  said  amount  so  withdrawn  and 
ccmverted  by  them;  and  that,  had  said  sum 
not  been  withdrawn  and  eonverted  to  ttie 
afwesald  use.  the  whote  thereof  would  have 
remained  to  tbe  pinlnttff  upon  the  dlssolo- 
tlon  of  said  partneraUp  hereinafter  aUeged. 
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and  would  bare  bdoDged  to  lilm  free  from 
any  claim  of  right  of  said  defendants  or 
the  said  Roach. 

"(9>  Plaintiff  alleges  that  said  defendants 
and  said  Roach  during  all  the  time  that  they 
were  withdrawing  said  money  from  said  ac- 
count and  converting  the  same  to  their  own 
use  concealed  the  same  from  the  plalntiS, 
and  falsely  represented  to  him  that  all  mon- 
eys which  hftd  been  deposited  in  said  bank 
were  being  kept  and  nsed  only  for  the  pnr^ 
poses  of  said  copartnership,  as  aforesaid, 
and  that  the  whole  amoimt  which  was  paid 
out  or  which  was  being  paid  out  or  with- 
drawn from  said  bank,  aside  from  the  month- 
ly allowance  to  the  members  of  said  co- 
partnership, vaa  paid  oat  and  was  being 
paid  out  for  labor  and  material  necessarily 
employed,  procured,  and  used  and  to  be  osed 
In  the  construction  of  said  School  of  Mines 
building.    Tliat  he  relied  upon  such  repre- 
sentations, and  that  by  reason  thereof,  and 
by  reason  of  the  concealment  of  the  con- 
version of  said  moneys  by  .the  defendants 
and  said  Roach,  he  was  prevented  from  hav- 
ing any  knowledge  thereof  until  on  or  about 
the  20tb  day  of  January,  1898,  and  that  by 
reason  of  the  fraodolent  acts,  concealments, 
and  representations  of  said  defendants  and 
said  Roach  he  did  not  know  of  any  sum  or 
amount  of  said  money  having  been  converted 
by  them  to  their  own  use  until  on  or  about 
said  day. 

"(10)  That  on  or  about  the  -  — -  day  of 
March,  1897,  said  copartnership  was  dissolv- 
ed as  to  said  C.  E.  Roach,  and  that  on  or 
at>out  said  day  said  C.  B.  Roach  sold,  assign- 
ed, transferred,  and  set  over  unto  the  plain- 
tiff all  of  his  rights  In  and  to  said  copart- 
nersliip  and  in  and  to  all  of  the  property, 
claims,  demands,  and  rights  of  actions  there- 
to belonging,  and  thereupon  the  rights  of 
said  Roach  In  and  to  said  copartnership  were 
fully  determined  and  settled,  and  said  co- 
pai-tnershlp  fully  dissolved  as  to  him,  and 
the  plalntier  is  now.  and  ever  since  said  time 
has  been,  the  owner  and  entitled  to  all  of 
the  rights  of  said  Roach  In  and  to  said  part- 
nership, its  business,  property,  and  assets. 
Hiat  tbereafter  the  plaintiff  and  said  Charles 
Salter  conducted  the  said  copartnership  busi- 
ness up  until  the  26th  day  of  November, 
1897,  when,  by  mutual  agreement  between 
plaintiff  and  said  Salter,  said  ocq>artnershlp 
was  entirely  dissolved,  and  thereupon  said 
Suiter  assigned  and  transferred  to  the  plain- 
tiff all  of  his  rights  in  said  copartnership 
and  In  and  to  all  of  the  accounts,  claims, 
demands,  rights  of  action,  and  prop«^  of 
every  ^i^id  theretofore  belonging  thereto; 
and  that  this  plaintiff  Is  now,  and  ever  since 
said  time  has  been,  the  owner  of  all  of  the 
property,  rights,  claims,  accounts,  and  de- 
mands of  every  kind  and  description  thereto- 
fore belonging  to  said  copartnership,  or  In 
which  said  C.  B.  Roach  and  Charles  Suiter 
bad  any  Interest  as  copartners.  That  said 
Roacb  and  Suiter  aseigued  to  the  plalntUt 


upon  the  termination  or  dissolution  of  said 
copartnership  all  rights  of  said  copartner- 
ship in  and  to  all  moneys  theretofore  con- 
verted therefrom  by  said  defendants  and 
said  Roacb,  as  herdnbefore  alleged.  That 
at  the  time  said  sums  of  money  were  con- 
verted by  said  defendants  and  said  Roach 
as  hereinbefore  alleged,  and  at  the  time  of 
the  dissolution  of  the  said  partnership  and 
the  settiement  of  its  business  and  affairs  be- 
tween plaintiff  and  his  copartners,  the  whole 
of  said  amount  was  in  excess  of  the  rights 
of  said  Sutter  and  Roach  in  said  copartner^ 
ship  and  In  the  money  and  property  belongs 
lug  thereto.  That  upon  the  dissolution  of 
said  copartnership  Its  business  and  affairs 
were  settled  as  between  this  plaintiff  and 
said  Roach  and  Suiter,  and  the  whole  of  said 
sum  of  money  so  wrongfully  converted  as 
aforesaid  was  due  and  owing  and  belonged 
to  this  plaintiff  as  a  portion  of  his  individual 
share  of  said  copartnership  property  and 
money. 

••(11)  Plaintiff  alleges  that  said  defendants 
and  said  Roach  actively  co-operated  In  the 
conversion  of  said  sums  of  money,  and  joint- 
ly acted  In  diverting  the  same  from  the  said 
copartnership  and  from  copartnership  uses, 
and  Jointly  converted  the  same  to  their  own 
use  and  benefit,  and  to  the  damage  of  said 
copartnership  and  this  plaintiff:  and  plaintiff 
therefore  avers  that  the  defendant  are  in- 
debted to  him  on  account  thereof  in  the  full 
sum  of  ^200. 

"Wherefore  he  prays  Judgment  against  tHe 
said  defendants  for  such  sum,  together  with 
interest  thereon,  and  for  costs  of  suit." 

Does  this  complaint  state  a  cause  of  action 
against  defendants?  From  a  cursory  read- 
ing of  the  same,  doubts  would  naturally  arise 
as  to  whether  It  was  intended  to  state  a 
cause  of  action  in  assumpsit,  for  converalon, 
or  for  damages  for  the  misappropriation  of 
funds  of  the  partnership  by  defendants  and 
Roach  by  reason  of  a  fraudulent  conspiracy 
between  them  for  that  purpose.  But  counsel 
for  respondent  have  stated  In  their  brief  the 
theory  upon  which  they  rely  for  the  suffi- 
ciency of  their  complaint,  and  therefore  we 
shall  consider  only  whether  a  cause  of  ac- 
tion Is  stated  upon  that  theory.  Counsel  for 
respondent  say  in  their  brief:  "The  right 
of  the  plaintiff  to  maintain  this  suit,  as  set 
forth  in  the  amended  complaint,  is  his  per- 
sonal right  to  recover  damages  in  tort  for  the 
wrongs  suffered  by  him  Individually  In  con- 
sequence of  the  fraudulent  conspiracy  of 
the  defendants,  and  the  acts  done  in  pur- 
suance thereof  to  the  damage  of  the  plain- 
tiff. The  damage  for  which  he  seeks  redress 
Is  to  him  as  an  individual;  Is  for  torts  com- 
mitted against  him  as  an  Individual.  It  Is 
the  right  of  one  who  has  suffered,  through 
the  wrongful  acts  of  others,  to  demand  dam- 
ages for  tiie  injuries  done  to  him  person- 
ally. The  defendants,  conspirlilg  together 
with  others,  defrauded  the  plaintiff  out  of  a 
lai^  sum  of  money.   The  fact  that  plaintiff 
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was  a  member  of  a  copartnership  of  which 
Beach  and  Suiter  were  also  members  facili- 
tated the  carrying  out  of  the  conspiracy,  and 
helped  the  conspirators  to  accomplish  their 
design,  which  was  to  cheat  and  defraud  the 
plaintiff.  But  It  was  not  a  partnership 
wrong  for  which  plaintiff  asks  redress.  He 
does  not  sue  as  assignee  of  a  partnership 
wrong.  The  wrong  is  to  him  personally  and 
IndlYldually,  and  that  Is  the  basis  of  bis  ac- 
tion." One  of  the  fundamental  requisites  of 
a  good  complaint  in  an  action  in  tort  for 
damages  is  that  it  must  show  by  proper  al- 
legation that  plaintiff  was  damaged  by  the 
acts  of  defendants  complained  of.  It  Is  per- 
ceived that  by  this  complaint  It  Is  alleged 
that  Ridden  (plaintiff).  Roach,  and  Suiter 
formed  a  copartnership  under  the  firm  name 
of  Bidden  &  Roach  to  construct  the  School 
of  Mines  building  at  Butte,  Mont,  under  a 
contract  with  the  state  of  Montana.  There 
is  no  allegation  that  either  copartner  con- 
tributed any  money  or  property  to  the  co- 
partnership, or  that  It  had  any  assets  except 
such  as  would  arise  in  the  performance  of 
the  contract  for  the  erection  of  the  building. 
The  complaint  further  alleges  that  it  was 
agreed  between  the  copartners  that  these  as- 
sets, when  received,  should  be  deposited  with 
the  Commercial  National  Bank  of  Bozeman, 
to  be  used  only  In  payment  for  material  and 
labor  required  in  the  erection  of  the  build- 
ing, except  that  each  copartner  might  with- 
draw ¥125  per  month  for  living  expenses; 
that  the  firm  deposited  large  amounts  of 
money  with  this  bank  subject  to  the  above 
agreement,  of  which  defendant  Ramsey  had 
knowledge,  and  to  which  he  consented;  that 
defendants  and  Boach,  through  a  fraudulent 
conspiracy,  withdrew  from  these  assets  so 
deposited  and  misappropriated  the  sum  of 
$8,200,  and  converted  the  same  to  their  own 
use.  It  is  apparent  that  the  injury  complain- 
ed of  was  damages  resulting  from  this  al- 
leged unlawful  withdrawal  of  a  portion  of 
the  partnership  assets. 

What  was  the  interest  and  ownership  of 
each  partner  In  the  firm  assets?  "E^ery 
partner  owns  the  whole  partnership  proper- 
ty subject  to  equal  ownership  of  every  oth- 
er partner;  and  no  one  partner  can  make 
his  own  ownership  of  any  part  absolute,  or 
I'olicve  it  from  the  Incumbrances  of  the  own- 
ci-sbtp  of  the  others,  without  their  consent. 
•  •  *  But  although  no  partner  owns  ab- 
solutely any  part  of  the  property,  he  has  an 
Interest  In  the  whole."  Parsons  on  Partner- 
ship, i  112.  The  individual  Interest  of  one 
partner  In  the  firm  assets  can  only  be  ascer- 
tained by  a  settlement  of  the  partnership. 
Bopp  V.  Fox,  G3  III.  540;  Chandler  v.  Lincoln, 
52  HI.  74:  Menagh  v.  Whltwell,  62  N.  T.  146, 
11  Am.  Rep.  683;  Slndelare  v.  Walker,  187 
III.  4S,  27  N.  EL  69,  81  Am.  St  Bep.  363.  Such 
settlement  can  only  be  accomplished  by 
agreement  of  the  partners,  or  by  an  action 
in  equit.v  for  an  accounting  settling  their 
several  interests.  Plaintiff's  Injury,  as  above 


stated,  is  only  claimed  to  arise  from  this  al- 
leged misappropriation.  In  order  to  be  In- 
jured as  an  Individual  by  this  misappropria- 
tion, his  complaint  must  show  that  he  was 
the  individual  owner,  or  entitled  to  the  pos- 
session, of  the  funds  misappropriated  at  the 
time  of  the  alleged  mlsapproprlatioii.  The 
only  allegations  of  Individual  ownership  or 
right  to  possession  of  the  funds  alleged  to 
have  been  misappropriated  are  found  In  par- 
agraphs 8  and  10  pf  the  complaint  In  par- 
agraph 8  It  Is  allured  that  neither  the  de- 
fendants nor  Boach  were  entitled  to  any  part 
of  the  money  converted,  and,  had  It  not  been 
converted,  the  whole  thereof  would  have  re- 
mained to  plaintiff  npon  dissolution  of  the 
partnerahip,  and  would  have  belonged  to  him 
free  from  any  claim  of  defendants  or  Roach. 
In  paragraph  10  we  find  allegations  to  the 
effect  that  in  March,  1897,  Boach  sold  to 
plaintiff  all  his  rights  in  and  to  the  copart- 
nership property,  claims,  demands,  and 
rights  of  action,  and  that  the  rights  of  Boach 
were  fully  settied  and  determined,  and  that 
plaintiff  is  the  owner  of  all  of  Roach's  right 
in  the  copartnership  property;  that  on  No- 
vember 26,  1S97,  the  copartnership  was  dis- 
solved as  to  Suiter  by  mutual  agreement  be- 
tween them,  and  Suiter  transferred  and  as- 
signed to  plaintiff  all  his  rights  In  the  part- 
nership and  in  and  to  all  the  accounts, 
claims,  demands,  rights  of  action,  and  prop- 
erty belonging  to  such  partnership,  and  that 
plaintiff  is  the  owner  of  all  the  property, 
rights,  and  claims  tiieretofore  belonging  to 
the  copartnership  in  which  said  Boach  and 
Suiter  had  any  Interest  as  copartners;  that 
Roach  and  Suiter  assigned  to  plalatiff  upon 
the  termination  and  dissolution  of  the  part- 
nership all  rights  of  aald  copartnership  in 
and  to  all  the  moneys  theretofore  converted 
therefrom  by  defendants  and  Roach;  that  at 
the  time  of  the  alleged  conversion  and  at  the 
time  of  the  settlement  of  its  business  and  af- 
fairs between  plaintiff  and  bis  copartners  the 
whole  of  said  amount  was  in  excess  of  the 
rights  of  Roach  and  Suiter  in  said  copartner- 
ship and  in  the  money  and  property  belong* 
Ing  thereto;  that  upon  the  dissolution  of  the 
partnership  Its  business  and  affairs  were  s(it- 
tled  as  between  plaintiff  and  Roach  and  Suit- 
er, and  that  the  whole  sum  of  money  con- 
verted was  due  and  owing,  and  belonged  to 
plaintiff.  Are  these  allegations  sufficient  to 
show  that  the  plaintiff  was  indivldaally  the 
owner  or  entitled  to  the  possession  of  the 
money  alleged  to  have  been  misappropriat- 
ed? From  a  reading  of  them  one  Is  led  to 
believe  that  In  the  preparation  of  the  com- 
plaint plaintiff's  attorneys  Intended  to  rely 
upon  an  assignment  and  transfer  to  plain- 
tiff by  Suiter  and  Roach  of  all  their  rights 
of  action  In  reference  to  the  money  alleged 
to  have  been  misappropriated,  or  an  assign- 
ment of  all  their  rights  in  said  fund.  How- 
ever, in  their  brief  they  distinctly  say  tibat 
they  do  not  base  plaintiff's  rights  upon  such 
assignment  and  transfer.    If  they  do  not 
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base  plaintiff's  rights  upon  Euch  assignments 
or  transfers,  the  allegations  of  the  same  in 
the  complaint  must  be  treated  as  surplusage. 
As  a  matter  of  law,  plaintiff  conid  not  be 
vested  with  a  right  of  action  to  recover  the 
interests  of  Roach  and  Suiter  in  or  to  any  of 
the  funds  so  alleged  to  hare  been  misappro- 
priated by  the  assignment  pleaded-  Accord- 
ing to  the  allegations  of  the  complaint. 
Roach  and  Suiter  are  both  guilty  of  misap- 
propriation of  copartnership  funds.  They 
therefore  could  not  assign  the  right  of  ac- 
tion to  recover  such  funds  against  them- 
selves. No  person  can  transfer  to  another 
a  right  of  action  against  himself.  The  right 
of  action  now  claimed  by  plaintiff  Is  one  bas- 
ed upon  the  fraudulent  conduct  of  Suiter  and 
Roach,  concurred  in  by  Ramsey.  We  can- 
not conceive  bow  such  right  of  action  could, 
Id  the  first  place,  rest  in  Suiter  and  Roach, 
because  no  one  can  have  a  right  of  action 
against  himself.  It  is  absurd  to  say  that 
Roach  and  Suiter  could  transfer  to  plaintiff 
a  right  o^  action  against  themselves  growing 
out  of  their  own  fraud  and  misappropriation. 
Hasselman  v.  Douglass,  S2  Ind.  252;  Van 
Scoter  v.  Lefferts,  11  Barb.  140.  In  Hassel- 
man V.  Douglass,  supra,  the  court  said:  "We 
are  of  opinion  that  the  private  accounts 
against  the  Douglasses  and  Conner  in  favor 
of  the  firm  of  Douglass  &  Conner  were  not 
such  partnership  assets  aa  would  pass,  by 
the  agreement,  to  Hasselman.  These  ac- 
counts represented  what  had  been  drawn  out 
of  the  firm  by  the  partners,  and  not  debts 
due  to  the  firm.  Hasselman  bought  the  In- 
terest which  the  three  partners  had  in  the 
partnership  assets  at  the  time  of  the  pur- 
chase, not  the  assets  they  had  previously 
drawn  out  of  the  firm;  and  the  more  they 
had  drawn  out  the  less  would  be  the  inter- 
est which  Hasselman,  would  take  by  his  pur- 
chase. Besides,  only  the  creditor  can  sell  a 
debt.  The  debtor  has  no  interest  in  it  which 
he  can  transfer.  In  these  accounts  the 
Douglasses  and  Conner  were  the  debtors; 
tbe  firm  of  Douglass  &  Conner  was  tbe  cred- 
itor. The  firm  sold  nothing  to  Hasselman. 
It  was  a  sale  by  the  three  partners  of  their 
undivided  individual  interests.  They  could 
not  become  their  own  creditors.  As  to  the 
other  cboses  In  action  due  the  Srm,  they  sold 
their  right  in  them  as  creditors,  not  as  debt- 
ors. Each  one  sold  bis  Interest  in  the  firm, 
which  would  be  the  stiare  remaining  to  him 
after  the  payment  of  the  partnership  debts 
and  the  final  settlement  of  the  partnership 
afCalrs.  A  partner  has  no  transferable  Inter- 
est In  the  property  of  a  partnership  to  which, 
after  Its  ultimate  adjustment,  he  is  Indebt- 
ed." Roach  and  Suiter  are  alleged  to  have 
traDSferred  all  their  Interest  in  the  copart- 
nerablp  funds  and  assets  to  plaintiff,  and  It 
Is  doubtless  claimed  that  this  Includes  their 
Interest  in  the  funds  misappropriated.  They 
bad  no  Interest  In  such  funds,  under  tbe  al- 
legations of  tbe  complaint,  tiecause  they  are 
nll^ed  to  have  fraudulently  withdrawn  and 


converted  the  entire  fund.  They  had  recel>- 
ed  It  all.  The  liability  rested  on  tbcm  in  fa- 
vor of  plaintiff  to  account  to  him  for  his 
share  of  the  fund  misappropriated,  if  such 
misappropriation  was  of  more  than  their 
abare  In  the  partnership  assets,  for  If,  upon 
such  accounting,  It  should .  be  ascertained 
that  they  were  entitled  to  this  amount  or 
more  of  the  partnership  assets,  they  would 
be  accountable  to  no  one  because  of  the  with- 
drawal. The  liability  to  account  was  in  the 
nature  of  a  right  of  action,  but  such  right  of 
action  was  not  one  in  their  favor,  but  against 
them.  It  matters  not,  as  to  their  liability, 
how  they  obtained  this  $8,200.  The  taking 
In  any  manner,  If  they  were  not  entitled  to 
It,  created  a  liability.  If  they  were  entitled 
to  It,  the  manner  of  the  taking  is  entirely  Im- 
material. 

There  are  only  two  ways  under  the  law 
of  partnership  In  which  it  can  be  deter- 
mined that  any  liability  exist&d  on*the  part 
of  Roach  and  Suiter,  or  either  of  them,  to 
the  plaintiff.  One  is  by  copartnership  ac- 
counting In  equity,  and  the  other  by  a  settle- 
ment of  all  partnership  affairs  by  agreement 
of  the  partners.  In  the  first  case  the  amount 
of  the  liability  must  be  found  by  and  an- 
nounced in  the  decree  of  accounting.  In 
the  other  the  amount  must  be  fixed  and  stat- 
ed in  the  agreement  of  settlement  Tha  fact 
of  liability  and.  the  amount  thereof  must  be 
fixed  and  stated  In  either  Instance.  Tbe 
complaint  Is  utterly  barren  of  any  allegation 
that  any  accounting  in  eqidty  has  ever  been 
liad.  It,  however,  alleges  a  settlement,  but 
it  falls  to  allege  that  upon  such  settlement 
any  balance  was  foimd  to  be  due  from  Roach 
or  Suiter  to  tbe  plaintiff.  The  settlement  of 
partnership  affairs  in  its  broadest  s^nse 
would  Include  the  settlement  of  all  transac- 
tions between  tbe  partners  relative  to  part- 
nership affairs,  and  unless  It  Is  alleged  that 
a  balance  was  found  to  be  due  to  one  or  the 
other  of  the  copartners  this  court  must  pre- 
sume that  no  such  balance  existed.  No  bal- 
ance is  alleged  to  have  been  found  due  from 
either  Suiter  or  Roach  upon  this  settlement. 
The  only  allegations  bearing  upon  this  prop- 
osition are:  "That  neither  of  said  defend- 
ants nor  said  Roach  were  entitled  to  any 
part  of  said  amount  so  withdrawn  and  con- 
verted by  them,  and  that,  bad  said  sum  not 
been  withdrawn  and  converted  to  tbe  afore- 
said use,  the  whole  thereof  would  have  re- 
mained to  tbe  plaintiff  upon  a  dissolution  of 
said  partnership  hereinafter  alleged,  and 
would  have  belonged  to  him  free  from  any 
claim  or  right  of  said  defendants  or  said 
Roach."  "That  at  the  time  said  sums  of 
money  were  converted  by  said  defendants 
and  said  Roach  as  hereinbefore  alleged,  and 
at  tbe  time  of  tbe  dissolution  of  said  part- 
nership and  the  settlement  of  its  business 
and  affairs  between  plaintiff  and  bis  copart- 
ners, the  whole  of  said  amount  was  in  excess 
of  the  rights  of  said  Suiter  and  Roach  in 
said  copartnership  and  in  the  money  and 
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property  belonging  tbereto.    Tbat  upon  tbe  ' 
dlBsolutfon  of  said  copartnership  its  boslnesa  , 
and  affairs  were  settled  as  between  tbls 
plaintiff  and  said  Boach  and  Suiter,  and  tbe 
wbole  of  said  snm  of  money  bo  wrongfully 
converted  as  aforesaid  was  doe  and  owing 
and  belonged  to  this  plaintiff  as  a  portion  of 
bis  Individual  share  of  said  copartnership  | 
property  and  money."   These  allegations  are 
mere  conclusions  of  the  pleader,  and  entire- 
ly fall  as  allegations  of  fact  upon  which  an  . 
issue  could  be  formed.    If  the  allegations 
had  been  to  the  effect  that  upon  a  settle- 
ment of  the  copartnership  affairs  It  was 
found  and  agreed  that  neither  Roach  nor 
Snlter  had  any  interest  in  the  funds  so  with- 
drawn, but  that  plaintiff  was  entitled  to  the  , 
whole  thereof,  a  different  aspect  would  have 
presented  Itself,  bat  we  find  no  such  allega- 
tion. I 

Neither  did  the  plaintiff,  by  the  alleged  | 
purchase  from  Suiter  and  Roach,  obtain  an 
Individual  ownership  of  the  funds  so  alleged  ! 
to  have  been  misappropriated.    There  is 
nothing  In  the  allegaUons  of  the  complaint 
tending  to  show  that  there  was  transferred  j 
to  plaintiff  by  these  purchases  anything  ex-  , 
cept  whatever  interest  Roach  and  Suiter  bad 
In  the  partnership  and  property.  If  they  had  j 
overdrawn  their  accounts  as  partners,  or  i 
misappropriated  a  part  of  the  pai-tnership  j 
funds,  their  Interests  in  the  partnership  , 
would  be  that  much  less  than  It  would  have  I 
been  otherwise.  It  must  be  presumed,  in  the 
absence  of  anything  tending  to  show  the 
contrary,  that  when  plaintiff  became  the  pur- 
chaser of  Roach's  and  Suiter's  rights  in  and 
to  the  partnership  he  only  became  the  own- 
er of  such  rights  as  they  then  had.  Accord- 
ing to  the  allegations  of  the  complaint,  each 
was  then  indebted  to  the  partnership,  either 
by  overdrafts,  or  misappropriation  of  part- 
nership funds,  or  otherwise.    It  therefore 
follows  that  such  transfers  to  plaintiff  would 
only  be  of  a  balance  of  the  Interest  which 
Suiter  and  Roach  then  had. 

It  must  be  presumed  that  all  partnership 
acoounts  and  transactions  between  the  par- 
ties were  settled  and  merged  In  the  new 
agreement.  Pierce  v.  Ten  Eyck,  9  Mont. 
349,  23  Pac.  423;  Norman  v.  Hudleston,  64 
III.  11;  Johnson  r.  Wilson,  54  111.  419;  Over 
V.  Hetherlngton,  60  Ind.  365;  Thompson  v. 
Lowe,  111  Ind.  272,  12  N.  E.  476;  Roberta 
V.  Ripley,  14  Conn.  543;  Farnsworth  v.  Whit- 
ney, 74  Me.  370;  Lesure  v.  Norria,  11  Gush. 
328;  Patterson  v.  Martin,  28  N.  O.  Ill; 
Stoddard  v.  Wood,  9  Gray,  90;  Woodward 
V.  Winfrey,  41  Tenn.  478;  Cobb  v.  Benedict 
(Colo.  Sup.)  62  Pac.  222;  Haeselman  v.  Doug- 
lass, 52  Ind.  2.52;  Van  Scoter  v.  Lefferts,  11 
Barb.  140;  Murdock  v.  Mehlhop,  26  Iowa. 
218. 

In  Pierce  v.  Ten  Eyck,  supra,  this  court 
says:    "Pierce  contributed  to  the  Arm  the  : 
sum  of  $387.52  In  excess  of  his  share,  and  [ 
it  was  agreed  that  upon  the  dissolution  of  I 
the  c<^artner6hlp  this  amount  should  be  first  ! 


deducted  from  the  assets,  and  that  the  re- 
mainder should  be  divided  equally  between 
the  partlea  The  sale  by  Ten  Eyck  to  Pierce 
of  his  entire  inters  In  the  property  of  the 
Ann  worked  a  dissolution.  Rogers  r.  Nich- 
ols, 20  Tex.  719.  But  we  are  of  the  opinion 
that  the  agreement  did  not  contemplate  a 
termination  of  the  partnership  In  this  way, 
and  that  Pierce,  by  bis  new  bargain  with 
Ten  Eyck,  which  was  a  purchase  without 
any  reservation  of  demands,  relinquished  all 
claims  of  this  class." 

In  Over  v.  Hetherlngton,  supra,  the  court 
says:  "The  interest  of  a  partner  In  the 
partnership  property  of  his  firm  Is  his  share 
of  what  may  be  left  of  such  property  after 
the  payment  of  the  debts  (tt  the  Qrm,  and 
after  the  deduction  therefrom  of  his  indebt- 
edness, If  any,  1x>  bis  firm;  tor  hla  copartners 
have  a  specific  Hen  on  his  riiare  of  the  as- 
sets of  the  partnership  to  secure  his  indebt- 
edness to  the  Qrm,  and  In  the  ascertainment 
of  his  interest  in  the  property  of  the  firm 
his  Indebtedness  thereto  must  he  taken  Into 
the  account,  and  settled  out  of  his  share- 
Smith  V.  Evans,  37  Ind.  526;  Donellan  t. 
Hardy,  B7  Ind.  393.  When,  therefore,  as  In 
this  case,  a  partner  makes  a  sale  of  his 
interest  In  the  concern,*  It  must  be  pre- 
sumed, we  think,  that  he  sells  only  his  legal 
Interest  In  the  firm,  and  nothing  more.  It 
cannot  be  assumed.  In  such  case,  In  the  ab- 
sence of  any  stipulation  to  that  effect,  that 
such  partner  sold,  or  Intended  to  sell.  If  he 
could,  his  own  Indebtedness  to  the  Qrm,  or 
any  part  thereof.  But  it  was  alleged  by  the 
appellant  tbat  Berner  fraudulently  concealed 
his  indebtedness  to  the  flrm,  and  that  the 
appellant  was  Ignorant  of  such  Indebtednras 
at  the  time  of  hie  purchase  of  Bemer's  in- 
terest. The  appellant  failed  to  allege  what 
fraudulent  acta  were  done  by  Berner  in  the 
concealment  of  his  debt  to  the  flrm.  It  Is 
well  settled  by  the  decisions  of  this  court 
that  when  a  party  relies  upon  fraud  as  a 
ground  for  relief  It  Is  not  enough  for  him  to 
'characterize  the  transaction  as  fraudulent 
by  the  simple  use  of  that  word.  It  Is  the 
office  of  a  pleading  to  allege  facts,  not  legal 
conclusions.'  Curry  v.  Keyser,  30  Ind.  214; 
Darnell  v,  Rowland,  30  Ind,  842;  Ham  t. 
Greve,  34  Ind.  18,  and  Joest  v,  Williams,  42 
Ind.  565,  13  Am,  Rep.  377.  The  appellant 
did  not  claim  that  Berner  kept  the  accounts 
of  the  flrm.  On  the  contrary,  he  alleged  that 
Eogllsta  kept  the  books  of  the  concern.  He 
did  not  claim  tbat  Bemer's  Indebtedness  to 
the  firm  was  not  charged  against  him  on 
the  books  of  the  flrm;  nor  did  the  appellant 
allege  that  he  did  not  have  free  access  at  all 
times  to  the  firm's  hooks.  If  the  Indebted- 
ness of  Berner  to  the  firm  appeared  on  its 
books,  as  we  may  assume  that  It  did  in  the 
absence  of  any  averment  to  the  contrary, 
and  If  the  firm's  books  were  open  at  all  times 
to  the  examination  of  the  appellant,  as  we 
may  assume  they  were  In  the  absence  of  an 
averment  to  the  contrary,  then  It  would  seem 
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that  the  appellanfR  alleged  Ignorance  of  the  ; 
existence  ot  Bemer's  Indebtednsn  iraB  the  | 
result  of  bia  own  negNgenee,  and  fnezeaa- 
ttble,  and  could  not  be  pleaded  ^3J      aa  af> 
fording  any  gronnd  of  defense." 

In  Tluaapsott  t.  Lowe,  supra,  fba  court 
nsea  the  following  language:  "It  may  1w 
taken  aa  settled,  too,  that  where  mm  partr 
ner  tranafere  Ida  tntereat  In  tlw  BBseta,  In- 
eluding  tiie  book  and  aeeonnta  of  the  part- 
nendilp,  to  a  continuing  niemb«  of  the  firm, 
or  to  anothv,  and  rec^Tee  in  payment  tar 
mcb  Interest  the  note  of  the  purchaser,  the 
iiiak«  of  the  note  cannot  set  off  an  account 
apparently  dae  the  firm  from  the  member 
wboae  Interest  was  transferred.  A  sale  by 
«  partner  of  his  taterest  In  the  asseti  <tf  the 
firm  does  not,  in  the  abseiue  of  a  qieclal 
agreidnent  to  tiiat  effect,  Imply  that  the  pur* 
chaser  becomes  mtitled  to  collect  from  tb» 
aeller  what  may  appear  to  be  due  from  him 
on  the  ftm  books.  Orer  Hetherlngton, 
66  Ind.  86B;  Hasselman  t.  Douglaas,  62  Ind. 
252.  The  effect  of  such  a  sale  la  to  trans- 
fer to  the  parehsser  whaterer  Interest  the 
seller  has  in  the  assets  of  the  partnership 
after  the  paymnt  of  all  the  partnership  lia- 
bilities; In  the  absence  of  anything  to  show 
the  contrary.  It  wHI  be  presumed  tiiat  the 
account  of  the  retiring  member  was  adjusted 
In  ascertabilng  the  ralne  of  his  Interest,  r--^ 
that  the  value  waa  Increased  or  diminished 
In  proportion  aa  he  was  found  the  debtw  or 
creditor  of  the  firm.  Where  the  purchaser 
agrees  to  pay  the  partnership  liabilities  and 
also  to  pay  the  reUilng  partner  a  specified 
sum  for  his  Interest  the  presumption  wUl 
be,  until  the  contrary  appears,  that  the  debts 
•vere  ascertained,  and  Uiat  tiie  sun  agreed 
to  be  paid  was  the  Talne  of  the  retiring 
partner's  interest,  and  that  this  included 
the  adjustment  of  his  own  account  with  the 
firm,  whether  by  sach  account  he  appeared 
to  be  debt«  or  creditor." 

In  Famswortb  r.  Whltn^,  supra,  the 
court  says:  "Whco  the  two  members  of 
which  a  firm  la  cnnposed  settle  tbdr  part- 
nership affairs  and  dissc^Te^  and  one  of 
them  takes  an  assignment  of  the  ottier'a 
interest  in  tiie  partnenhlp  property,  paying 
therefor  a  sum  agreed  iqmn  by  them,  and 
asamnes  the  paymmt  of  the  partnersh^ 
debts,  ^e  effect  of  tte  arrangement  la  to 
extlngnMi  the  assignor's  indebtedness  to  the 
firm.  Such  an  arrang«nent  Impllaa  that  the 
asslgnOT  is  to  retain  whaterer  he  has  already 
recelTed  ftom  the  firm,  in  addition  to  fbe 
conslderatloD  mentioned  In  the  assignment 
It  is,  In  effect,  an  agreement  that  the  sum 
paid  la  a  balance  due  tOm  after  deducting 
what  be  has  already  recelred.  No  other  »• 
tional  Interpretation  can  be  pat  upon  such 
an  umngement  It  Is  Impossible  to  be- 
Here  that  the  one  would  p^  or  the  other 
rective  the  sum  agreed  upon,  unlew  all  ex- 
Ming  dalma  between  them  were  to  be 
thereby  adjusted  and  settled.  Bo  held  la 
Lesure  t.  Norrls,  11  Gush.  828.  In  the  case 


;  cited  the  portnw's  Indebtedness  had  been 
I  charged  upon  the  IhkAs  ei  the  firm.  In  this 
It  had  not:  But  we  think  this  can  nrake  no 
difference  In  the  result  A  settlnnent  op- 
wates  as  an  accord  and  satlsfoctlon  of  all 
indebtedness  Intended  to  be  faMluded  In  It 
whether  such  Indebtedness  ts  evidenced  by 
chsrgce  vffon  the  books  of  the  parties  or  not 
The  chargte  are  only  evidence  of  the  In- 
debtedness. The  Indebtedness  may  exist 
without  the  chai-ges.  And  when  the  evldCTce 
is  satisfactory  that  the  parties  Intended  a 
full  and  complete  settiemeat  of  all  thehr  af- 
falr8»  it  win  operate  as  an  accord  and  satis- 
faction of  indebtedness  which  Is  not  char- 
ged as- well  as  that  which  Is." 

In  Lesure  r.  Norrls,  supra,  the  court  says: 
*mie  sale  to  the  defei^dant  uuder  the  clt^ 
cumatanees  stated,  was  a  dissolution  of  the 
CfvartnershUK  Taft  v.  Buffum,  14  Pick.  322. 
It  was  also.  In  effect  an  adjustment  by  the 
partoers,  as  between  themaelves,  of  all  Its 
conoenu^  and  a  division  and  appxoioiathm 
of  everything  belonging  to  it  Nothtaig  fmv 
tber  remained  to  be  done  to  effect  a  com- 
plete settlement  between  themselves.  By 
the  bUl  of  sale  tiie  plaintiff  transferred  all 
his  Interest  In  tiie  company  iwoperty.  In- 
cluding debta  whicb  were  dne^  to  the  de- 
fendant and  the  latter  thereby  became  sole 
owner  of  the  whole.  The  Intwest  which 
any  partner  has  In  the  effects,  rights  and 
credits  oi  a  solvent  partnership  Is  the  share 
or  propwtlon  of  them  which  he  will  be  en- 
titled to  receive  iqwa  a  final  adjustment  and 
liquidation  of  ita  concerns.  Whatever  stands 
properly  chaiged  to  him  on  the  company 
books,  whether  it  be  regarded  as  a  debt  due, 
<n>,  perhaps^  more  correcUy,  as  evMence  that 
he  has  wlCbdrawn  already  a  certain  amount 
of  the  capital  Invested  or  of  the  profits 
earned,  Is  first  to  be  deducted,  and  will,  to 
that  extent  diminish  tiie  share  hft  Is  to 
teeeim.  His  interest  in  the  conc«n  Is  only 
the  balance  remaining  after  such  dedoc- 
tloii  has  been  madek  The  balance,  there- 
fore; is  what  was  conveyed  to  the  defend- 
ant by  the  bill  of  sale  executed  by  the  plain- 
tiff. It  was  his  interest  tai  tiie  company 
iwoperty,  and  tlntt  was  his  share  of  Its  as- 
sets which  remained  after  deducting  the 
amount  charged  to  him  on  tiie  books  of  Nor 
lis  and  Lesure.  That  cbarge  was  eoclln- 
guMied  hy  the  transaction  between  the  par* 
tie^  because  It  was.  In  effect;  an  entire  ad- 
JoaCmeut  of  it  There  waa  no  occasion, 
tiierefore^  to  make  any  entry  upon  the  books 
In  relatim  to  tiie  amount  because  the  gen- 
eral HquldKtion  and  settiemeat  rendered  at- 
tention to  Its  dstalls  mlmportant  and  Im- 
material. It  Is  not  pretended  ttot  there  was 
any  particnUu-  asalguraent  of  the  amount  in 
question  to  the  A^ndant  and  It  clearly  did 
not  pass  as  any  part  of  the  intereat  of  the 
plaintiff  In  the  assets  of  ttie  company." 

In  Stoddard  r.  Woo^  Hipra,  the  court 
aaya:  "This  boIc  wm>  gives  Cos  money 
drawn  by  the  defendant  out  of  the  partnw- 
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ship  of  wblch  lie  was  a  member,  aod  for 
DO  other  consideration;  aod  was  indorsed 
When  orerdue,  after  the  dissolution  of  the 
partnership,  to  a  partner  having  full  knowl- 
edge of  all  the  facts,  and  therefore  standing 
on'  no  better  ground  than  the  Indorsera. 
This  note,  given  as  it  was,  constituted  an 
item  of  debit  in  account,  for  which  no  ac- 
tion lies.  It  was  not  a  debt  t<>  the  firm. 
The  difficulty  of  maintaining  an  action  by 
a  partnership  against  one  partner  is  not 
merely  a  matter  of  parties,  arising  ont  of 
the  difficulty  of  bringing  suit  It  lies  much 
deeper.  A  promise  by  a  partner  to  the  part- 
nership is  a  promise  to  pay  himself  with 
other  persons,  and  it  cannot  be  said  that 
anything  is  due  until  the  whole  is  settled, 
until  all  the  assets,  are  collected,  and  all 
debts  paid.  Until  then  it  cannot  be  known 
whether  there  is  any  balance  due;  still  less, 
what  that  balance  is." 

In  Woodward  v.  Winfrey,  supra,  the  court 
says:  "The  instrument,  upon  Its  face,  pur- 
ports to  be  a  'compromise  of  all  the  matters 
now  [then]  Id  dispute  between  the  parties.' 
The  paper  must  thereftu^  be  taken  as  at 
least  prima  facie  evidence  that  the  results 
herein  stated  were  the  final  results  of  the 
ascertained  rights  of  the  respective  part- 
ners, based  upon  a  calculation  or  estimate 
comprehending  all  matters  connected  with 
or  arising  out  of  the  whole  partnership  busl> 
nesa,  as  well  between  the  partuera  them- 
selves as  between  the  firm  and  third  per- 
sons. Sncb,  we  think,  is  the  plain  import  of 
the  written  Instrument;  and  such  also  is 
the  presumption  of  law.  It  cannot  be  sup- 
posed that  in  an  adjustment  professing  to 
be  a  fuli  and  final  one,  and  so  Intended  to 
be  by  both  parties,  and  brought  about  with 
so  much  pains  and  labor,  so  large  end  Im- 
portant an  Item  would  have  been  overlooked; 
and  still  less  can  It  be  supposed  that  Win- 
frey would  have  agreed  to  pay  Woodward 
the  sum  of  nearly  |1,800.  and  let  a  decree 
be  rendered  against  him  for  it,  without 
claimii^  an  abatement  of  that  amount  to 
the  extent  of  Woodward's  account,  if  it  had 
been  understood  to  have  been  transferred 
to  him,  and  without  once  requiring  any  ex- 
plicit evidence  whatever  of  such  a  claim  on 
Woodward.   This  is  not  to  be  believed." 

We  are  satisfied,  under  the  above  authori- 
ties, that  the  allegations  of  plalntllt's  com- 
plaint are  not  sufficient  to  show  that  be  was 
the  Individual  owner  or  entitled  to  the  pos- 
session of  the  moneys  alleged  to  have  been 
misappropriated. 

The  only  injury  which  could  possibly  re- 
sult to  plaintiff  from  the  acts  of  misappro- 
priation would  be  that  plaintiff's  interest 
and  ownership  in  the  property,  assets,  and 
funds  of  the  copartnership  had  been  affected 
and  reduced.  How  can  it  be  said  that  the 
misappropriation  of  a  portion  of  the  funds 
of  a  partnership  is  an  injury  to  one  part- 
ner's indlTldiuU  Interest  thoein  until  after 


a  final  accounting,  elth£r  by  way  of  a  bill 
in  equity  for  such  purpose  or  by  the  specific 
agreement  of  the  partners,  has  been  had  be- 
tween the  partners,  and  It  has  been  deter- 
mined that  sach  funds  belonged  to  such  part- 
ner? The  case  of  SIndelare  v.  Walker,  137 
m.  43,  27  N.  B.  60.  31  Am.  St  Bep.  353,  is 
illustrative  of  tills  proposition.  That  was 
a  suit  brought  by  one  partner  against  bis 
C(H>artner  and  a  third  person,  based  upon 
the  ground  of  collusion  and  fraud,  whereby 
the  entire  assets  of  the  copartnership  were 
diverted.  The  allegations  of  the  complaint 
were,  in  substance,  that  plaintiff  and  Hubka 
were  partners  in  the  dry  goods  biulness, 
owning  a  stock  of  goods  and  certain  store 
fixtures,  on  which  they  had  previously  ex- 
ecuted a  chattel  mortgage  to  defendants; 
that  long  before  the  maturity  of  this  chattel 
mortgage,  and  without  any  authority  of  law 
whatever,  defendant,  by  collusion  with  Hub- 
ka, wrongfully  foreclosed  the  mortgage  and 
took  possession  of  not  cmiy  the  goods  and 
chattels  described  therein,  but  also  others 
of  the  value  of  $5,000,  belonging  to  said 
firm,  which  he  afterward  pretended  to  sell 
to  Hubka;  that  by  reason  of  such  wrongful 
transfer  plaintiff  was  deprived  of  his  said 
goods  and  profits  and  the  good  will  of  said 
bnstness;  that  said  wrongs  were  committed 
in  coDSideration  of  the  confederation  and  col- 
lusion of  said  Hubka  and  defendant  to  in- 
jure and  defraud  plaintiff.  There  was  do 
averment  that  the  copartnership  between 
plaintiff  and  Hubka  had  been  dissolved,  or 
any  settlement  had  of  their  partnership  af- 
fairs. The  court  says:  "The  declaration, 
therefore,  not  only  falls  to  show  any  indi- 
vidual title  or  ownership  in  plaintiff  to  said 
property,  partnership  business,  or  the  profits 
or  good  will  thereof,  which  he  says  he  lost 
but  affirmatively  discloses  a  state  of  facts 
from  which  It  appears  that  he  had  only  a 
community  of  interest  therein  with  his  part- 
ner, who  consented  to  said  transfer  and  all 
that  was  done  by  defendant  in  error.  A 
partner's  right  to  partnership  property  Is  an 
ownership  of  all  the  assets  of  the  firm,  sub- 
ject to  the  ownership  of  every  other  co- 
partner, all  of  the  partners  holding  all  of 
the  firm  assets  subject  to  the  payment  of  the 
partnership  debts  and  liabilities.  Parsons  on 
Partnership,  350.  It  is  clear,  therefore,  tbAt 
the  individual  interest  of  one  partner  in  the 
firm  property  and  business  can  only  be  as- 
certained by  a  settlement  of  the  partner- 
ship. Bopp  V.  Fox,  68  III.  MO;  Chandler  v. 
Lincoln,  52  lU.  77;  Menagb  v.  Whitwell.  r)2 
N.  Y.  146,  11  Am.  Rep.  683.  This  rule  ap- 
plies to  the  interest  of  a  partner  in  the 
profits  or  good  will  of  the  partnership  busi- 
ness as  well  as  to  the  tangible  assets  of  the 
firm.  Until  plaiDtifTs  actual  interest  In  the 
partnership  has  been  determined,  there  can 
be  no  ascertainment  of  his  damages.  Buck- 
master  V.  Gowen,  81  111.  158;  Sweet  v.  Moi*- 
rlson,  103  17.  Y.  285»  8  N.  B.  380.    We  are 
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clearly  of  tbe  opinion  that  on  the  facts 
stated  In  bis  declaration  plaintiff  baa  no 
standing  In  a  court  of  law." 

Tbe  case  of  Sweet  v.  Morrison,  lOS  N.  T. 
235,  8  N.  B.  896.  Is  also  lllnstratlre  of  this 
subject.    In  this  case  Sweetfs  plaintiff's) 
partners  made  a  settlement  of  their  bnelness 
dealings  with  another  partnmhlp  without 
tbe  consent  of  Sweet,  and  against  his  pro- 
test.   He  brought  an  action  to  aet  aside  tbe 
settlement  and  recover  the  amount  of  money 
whlcb  be  claimed  was  dne  to  blm  as  a  co- 
partner In  the  business  tcanBactlons  wblch 
were  settled  by  his  copartners.  Tbe  Supreme 
Coi]i*t  of  New  York  held  that  he  bad  not 
proTed  any  loss,  and  farther  said:  "It  can- 
not be  known,  until  a  settlemmt  ot  tbe  part 
nersbip  accounts,  what  loss  has  reanlted 
from  tbe  fraud.   Payson,  Cauda  &  Go.  are 
not  bound  to  pay  Sweet^s  firm  or  Sweet's 
partners  anything.    Primarily  the  action  is 
by  Sweet  against  hie  copartners  for  a  part- 
nership settlement;  In  which  be  charges  them 
with  the  willful  and  fraudulent  waste  of  a 
valuable  claim,  and  holds  the  debtors  re- 
si>ons]ble  also  by  reason  of  their  coUuitfve 
participation.  ^Hiat  Is  the  sole  theory  upon 
wblch  the  action  can  be  maintained.  To. 
Sweet's  partners  and  to  his  firm  nothing  Is 
due  from  Payson,  Oanda  &  Co.,  and  they  can 
be  compelled  to  pay  only  what  is  needed  to 
perfect  Sweet^i  rights  as  disclosed  by  an 
honest  settlement  He  has  a  right,  notwith- 
standing the  settlement  actually  made,  to  be 
placed  In  the  position  he  wonid  have  been  In 
If  the  full  debt  had  been  honestly  paid  to 
bis  copartners  and  be  had  received  bis  ali- 
quot sliare  of  the  assets  thus  Increased,  aft- 
er payment  of  tbe  firm  debts.   When  that 
Is  done,  be  has  obtained  full  Justice,  and  all 
to  wblcb  he  is  entitled.    But  as  tbe  case 
stands  bis  recovery  may  prove  to  be  much 
too  lar^e  or  much  too  small.  No  final  settle- 
ment of  the  firm  aceonnts  has  been  had,  and 
every  effort  to  prove  tbeir  exact  condition 
was  prevented  by  the  rulings  upon  the  trial. 
It  may  tnm  ont  that,  even  after  charging 
the  four  partners  with  the  entire  amount  of 
the  disputed  asset,  Sweet  has  already  had 
his  full  share,  and  Is  entitled  only  to  Judg- 
ment confirming  falm  In  Its  possession.  In 
that  event  Payson,  Cauda  &  Co.  would  have 
nothing  to  pay.  If  it  should  appear  that  the 
firm  debts  are  all  paid,  or,  if  not,  that  the 
four  partners  are  so  solvent  and  able  to  pay 
their  proportions  as  to  permit  that  subject 
to  be  disregarded,  and  that  Sweet  has  al- 
ready had  from  tbe  firm  property  In  excess 
a  som  equal  to  one-quarter  of  the  disputed 
claim,  then  tbe  sole  relief  necessary  to  his 
protection  is  a  judgment  confirming  blm  In 
the  possession  of  what  he  has  received.  His 
partners  claim  that  to  be  tiie  truth;  tiiat  be 
took  in  advance,  and  over  and  above  hli 
ibare,  all  this  asset  would  produce;  and, 
having  got  It  already,  has  no  claim  to  be 
pntd  it  a  second  time.   On  tbe  other  band, 
tbat  elalm  of  tbe  fonr  partuers  may  prove 


to  be  untrue,  and  It  may  further  appear  that 
large  debta  are  outstanding,  for  which  Sweet 
Is  liable,  and,  at  least.  If  bis  partners  are  In- 
solvent, and  unable  to  pay,  and  all  the  other 
firm  property  Is  exhausted,  he  may  require 
from  FaysoD,  Cauda  &  Co,  a  sum  sufficient 
to  restore  the  solvency  of  the  firm,  and  se- 
cnre  him  his  share  of  the  surplus,  even  If  It 
took  much  more  than  tbe  sum  he  has  already 
recovered.  In  other  words,  whatever  loss  of 
Sweet  on  a  final  adjustment  of  the  partner^ 
ship  accounts  can  be  traced  to  tbe  waste  of 
tbe  disputed  asseto  by  his  partners  In  col- 
lusion with  Payson,  Cauda  ft  Co.  most  be 
made  good  to  Sweet  out  of  It  But  when 
that  is  done  full  Justice  Is  rendered,  and  he 
Is  entitled  to  no  more." 

This  complaint  does  not  contain  any  alle- 
gation of  an  accounting  between  the  part*' 
ners  of  the  partnership  business,  ^ther  in 
equity  or  by  agreement  or  that  upon  sucb 
accounting  the  moneys  alleged  to  have  been 
converted  were  found  and  agreed  to  belong 
to  tbe  plaintiff.  It  is  therefore  insufficient 
and  we  advise  that  tbe  Judgment  appealed 
from  be  reversed. 

POORMAN  and  CALLAWAT.  GC.  concur. 

PEIR  CURIAM,  For  tbe  reasons  stated  In 
the  foregoing  oplnton,  the  Judgment  Is  le- 
versed,  and  the  cause  remanded. 

BRANTLT.  C.  not  having  beard  the 
argument,  takes  no  part  In  tbis  dedsion. 


ELWELL  V.  MORROW  et  al.  (MARNANE, 
Intervene) 

(Supreme  Court  of  Utah.   Nor.  26,  1004.) 

JCECHANICS'  UKNS— STATEMENT— rlLINQ — CBE- 
ATION.  or  LIEN— FOBECLOanBE— PUBLICATION 
OF  HOTICB— PBOOF  OF  CLAIMS— TIME— WAIVES 
— STATUTBS — SUBSTANTIAL  COMPLIANCE. 

1.  Under  Rev.  St  1888,  S  1386,  providing  that 
an  original  contractor  has  60  days  after  tbe 
completion  of  hia  contract  in  which  to  file  for 
record  a  claim  and  notice  of  bis  claim  for  a 
lien,  a  right  to  a  Hen,  though  existing  on  the 
completion  of  the  contract  and  for  60  days 
thereafter,  U  not  in  fact  created  until  the  con- 
tractor files  for  record  the  statement  and  no- 
tice required  by  law. 

2.  Rev.  St  1898,  8  1391,  provides  that  at  the 
time  of  filing  the  complaint  for  a  lien  and  Is- 
suing tbe  snmmona,  plaintiff  shall  cause  a  notice 
to  be  publiihed,  noufying  all  persons  claiming 
liens  on  the  premises  in  question  to  appear  be- 
fore the  coart  on  a  specified  day  and  prove  such 
liens,  and  all  liens  against  the  property  not  then 
exhibited  siiall  be  deemed  waived.  Beld,  that 
where,  when  a  contractor  published  notice  under 
such  section,  and,  on  tbe  date  fixed  for  hearing, 
another  contractor's  time  within  which  he  could 
file  a  Hen  had  not  expired,  and  he  was  neither 
made  a  party,  nor  served  with  process,  his  fail- 
ure to  appear  and  prove  his  lien  on  tbe  day 
specified  was  not  a  waiver  of  bis  Hen. 

S.  Where  a  published  notice  under  Rev.  St 
1898,  §  1391,  appointed  February  20.  1903,  as 
a  day  on  which  parties  claiming  liens  on  cer- 
;  tain  property  described  should  file  the  some,  and 
Qo  steps  were  taken  thereunder  until  April  3. 
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190S,  and  an  intervcTKr  was  allo^rod  Id  August, 

1903,  to  91e  his  claim,  and  do  action  was  taken 
or  trial  bad  to  determine  the  reapectlve  rights 
of  the  Jtenholderg  until  long  thereafter,  the  oth* 
er  lienholders  were  not  prejudiced  by  the  failare 
of  the  intervener  to  file  for  record  his  lien  prior 
to  Febrnar;  22,  1003,  and  exhibit  It  that  day ; 
and  it  was  error  to  strike  therefor  his  complaint 
in  interrention  from  the  files. 

4.  Since  Rev.  St.  1808,  S  1391,  providing  for 
tbe  foreclosure  of  mechanics'  liens,  is  a  remedial 
statute,  a  substantial  compliance  with  its  pro* 
visions  is  sufficient. 

Api>eal  from  District  Court,  Salt  Lak« 
County;  W.  0.  Hall,  Judge. 

Action  by  P.  T.  Elwell  against  George  Mor^ 
row  and  others.  A  Judgment  was  rendered 
In  favor  of  plaintiff,  and  Thomas  Mamane, 
Intervener,  appeals.  Reversed. 

Tliia  iB  an  action  to  fiwecloae  a  mechan- 
ic's lien.  Section  18S1.  Rev.  St.  1808,  under 
which  the  action  is  bronght,  prorldea  that, 
"at  the  time  of  filing  tbe  complaint  and  is- 
going  the  sommonB,  the  plaintiff  shall  cause 
a  notice  to  be  pnbliahed  at  least  imce  a  week 
for  tiiree  conaecntlTe  weeks  In  <me  newspa- 
per of  general  drculatltHi,  published  in  the 
county,  notifying  all  persons  holding  ox 
clahning  liens  on  said  premises,  under  the 
provislonB  of  this  chapter,  to  be  and  appear 
before  said  conrt  on  a  day  specified  therein, 
and  during  a  regular  term  there<^  and  to 
exhibit  then  and  there  the  proof  of  said  liens. 
On  the  day  appointed,  all  persona  claiming 
liens  against  the  premises  shall  appear  be- 
fWe  said  court  and  exhibit  the  same,  •  •  • 
and  all  liens  not  so  exhibited  shall  be  deem- 
ed to  be  waived  against  the  property."  The 
facts  of  this  case,  bo  far  as  material  to  tbe 
determination  of  the  questions  raised  by  this 
appeal,  are  as  followi:  On  tbe  17th  day  of 
January.  19^;  P.  T.  Elwell,  assignee  of  the 
Parlccr  Lumber  Company,  commenced  an  ac- 
tion in  tbe  Third  District  eourt;  Salt  I^ike 
county,  Utah,  to  foreclose  a  mechanlc'B  Uen 
on  certain  real  estate  in  Salt  LaKe  City, 
Utah,  owned  by  defendant  Oeorge  Morrow, 
fw  certain  materials  alleged  to  have  been 
furnished  by  said  Paxker  Lumber  Company 
in  tbe  erection  of  a  dwelling  bouse  upon  said 
property  by  defendant  Morrow.  The  sum- 
mons was  filed  on  return,  on  the  24tta  dsy  of 
January,  1903,  and  the  complaint  was  filed 
on  the  same  day.  The  plaintiff,  Elwell,  dnly 
caused  notice  to  be  published  as  provided  In 
section  1881,  snpra,  setting  tbe  20tfa  day  of 
Febmary,  1908,  as  the  day  on  which  other 
Ilenholders  should  exhibit  their  Hens.  Proof 
of  publication  of  said  notice  was  filed  on  the 
3d  day  of  April,  1903.  One  A.  T.  Lawrence, 
assignor  of  Thomas  Mamane,  tbe  Intervener 
and  appellant  herein,  on  the  7tb  day  of  July, 
1002,  entered  Into  an  agreement  in  writing 
with  said  Morrow  to  set  In  place  and  finish 
the  steam  heating  and  plumbing  In  said 
dwelling  house  to  be  erected  by  Morrow  on 
the  aforesaid  property,  and  commenced  to, 
and  did,  furnish  and  deliver  materials  on 
said  premises  in  the  performance  of  the 
work  under  the  contract  on  tbe  16th  day  of 


July,  1902.  which  were  used  In  the  construc- 
tion of  said  building,  and  continued  there- 
after to  furnish  materials  and  do  work  un- 
der the  contract  until  the  10th  day  of  Jan- 
uary, 1903,  when  all  of  said  work  was  per- 
formed and  materials  furnished  as  provided 
in  tbe  coDtract  On  the  25tb  day  of  Febra- 
ary,  1903,  5  days  after  the  date  set  In  tbe 
notice  published  by  plaintiff,  Elwell,  for  oth-  i 
er  Ilenholders  to  exhibit  and  prove  their  ' 
liens,  and  within  60  days  after  the  comple- 
tion of  his  contract  said  Lawrence  filed  a 
mechanic's  lien  against  tbe  property  men- 
tioned, for  the  work  done  and  materials  fur- 
nished under  and  by  virtue  of  bis  contract 
On  July  0,  1903,  f-awrence  assigned  his  lien 
to  Thomas  Marnane,  Intervener,  and  appel- 
lant Neitlier  Lawrence  nor  Marnane  had 
actual  notice  of  the  commencement  of  said 
action  of  foreclosure  by  P.  T.  Elwell,  or  of 
the  publication  of  said  notice,  until  long  aft- 
er the  said  20th  day  of  February,  1903.  On 
the  24th  day  of  August  1903.  an  order  was 
duly  made  and  entered  allowing  tbe  intt^r- 
vention  of  Thomas  Marnane.  and  an  amend- 
ed complaint  in  Intervention  was  filed  on  tlje 
24tb  day  of  September,  1903.  Upon  motion 
an  order  was  made  and  entered  on  the  5th 
day  of  Octol)er.  1903,  striking  said  amended 
complaint  In  intervention  from  tbe  files  on 
the  ground  that  the  Intervener  had  waived 
his  lien  by  falling  to  exhibit  tlie  proof  there- 
of on  the  20th  day  of  February,  1903.  the 
day  set  In  said  published  notice.  Thereaft- 
er, and  on  the  16th  day  of  October,  1903,  the 
court  entered  its  findings  of  fact  and  conclu- 
sions of  law^  and  Its  decree  based  thereon, 
wherein  It  was  found  and  decreed  that  the 
intervener  had  not  exhibited  his  lien  on  the 
20tb  day  of  February,  1903,  and  that  there- 
fore said  lien  hod  been  wlaved,  and  that  the 
said  Intervener  had  no  lien.  Whereupon 
Thomas  Marnane,  intervener,  appeals  to  this 
court 

Thompson  &  Gibson,  tor  appellant  O.  & 
Patterson  and  Geo.  M.  Moytt,  for  respond- 
ents. 

McCARTT.  after  tbe  foregobig  state- 
ment of  the  case,  delivered  tbe  opinion  of 
the  court 

The  only  question  presented  by  this  ap- 
peal is,  did  appellant's  assignor,  A.  T.  Law- 
rence, waive  hla  lien  by  failing  to  exhibit 
it  In  court  on  the  date  (February  20,  1903) 
specified  in  the  notice  publlsbed  by  EUwell 
to  all  other  lieaholders  to  appear  and  ex- 
hibit their  liens  against  the  property?  Un- 
der tbe  provisions  of  section  1386,  Rev.  St. 
1898,  an  original  contractor  has  60  days 
after  the  completion  of  his  contract  In  which 
to  file  for  record  "a  claim  In  writing  con- 
taining a  notice  of  his  intention  to  hold  and 
claim  a  lien"  for  any  balance  that  may  be 
due  blm  tar  materials  furnished  or  work 
done  by  him  in  the  construction  of  a  build- 
ing. And  while  a  right  to  a  Uen  exists  is 
his  favor  on  the  completiott  of  bis  contract 
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and  for  00  daji  Uwraafter,  yet  no  lien  In 
fact  Is  created  until  be  flies  for  record  the 
statement  and  notice  meotloned  In  section 
1301,  Ber.  8t  189a  Jones  on  Liens.  1430. 
In  the  case  ot  Garland  t.  Irrigation  Oo,  9 
Utah,  360,  34  Pac.  S68,  ttats  court,  speaking 
tbrongh  Mr.  Cblef  Justice  Zane.  said:  "The 
contract  Itself  does  not  give  the  Hen,  or  the 
Tight  to  the  remedy  to  enforce  it  When 
the  wortt  undw  the  contract  is  done,  and 
the  statement  Is  filed,  the  lien  comes  into 
f^stenc^  and  relates  to  the  time  of  com- 
mencing the  worfe  w  furnishing  the  mate- 
rials; and  when  the  work  is  done  or  the  ma- 
t«ial8  are  furnished,  and  the  statement  ts 
filed,  and  a  breach  of  the  controct  has  oc- 
curred, the  light  to  the  remedy  esSata.** 
Therefbre  there  is  no  merit  in  the  oonten- 
tion  tbat  appdianf  s  Hen  was  waived  be- 
cause he  did  not  exhibit  It  in  court  with 
the  necessary  proofs  on  tbe  date  specified 
In  the  notice^  which  antedates  the  creation 
of  the  llai,  and  at  which  neither  the  appel- 
lant nor  bis  assignor  bad  actual  knowledge. 

The  record  shows  that  the  notice  referred 
to  and  proof  (tf  publication  were  not  filed 
in  court,  or  with  the  derk  thereof,  so  as  to 
^Te  the  court  jurisdiction  of  other  lien- 
Iwlders,  not  parties  to  the  acticm,  until  April 
8,  190&— more  than  40  days  after  the  time 
deelgnated  In  the  notice  fbr  such  llenholders 
ta  rablbit  tb^  liens.  And  furthermore  no 
action  was  taken  or  trial  had  by  the  court 
to  determine  the  respectlTe  rights  of  re- 
spondents, of  appellant,  and  other  Uenhold- 
n%  if  a«y  there  were,  until  long  after  ap- 
pellant was  permitted  to  Intervene  and  his 
complaint  in  intervention  stricken  from  the 
fllesL  It  is  therefbre  apparent  tbat  respond- 
ents were  In  no  way  prejudiced  because  of 
the  fallore  of  appellant  or  his  assignor  to 
file  tot  record  prior  to  February  2Si,  1908, 
the  lien  In  question,  and  to  exhibit  the 
same  in  court  on  ^at  date, 

A.  T.  Lawrence,  appellant's  assignor,  had 
00  days  fimn  the  tbne  of  tbe  completion  of 
his  contract  in  which  to  file  for  record  bis 
dabn  of  lien;  and  be  could  not  be  deprived 
of  this  right  by  respondent  Elwell  arbitra- 
rily flxiiig  a  date  in  his  published  notice  re- 
quiring all  Uenholders  not  parties  to  tbe 
suit  to  exhibit  thdr  Hens  in  court  on  a. date 
within  and  before  tbe  expiration  of  tbe  time 
ttana  given  original  cmtractors  by  sectton 
1880  In  which  to  file  liens.  If  respondent 
filwell  desired  to  compel  appellant  to  appear 
in  court  and  set  up  whatever  interest  he  had 
in  or  claim  ^inst  the  property  by  vbrtne 
of  his  ri^t  to  a  lien  prior  to  the  time  his 
claim  to  a  lien  wu  filed  for  record,  and 
within  tbe  00-days  limit  In  irtilcb  Ileus  must 
be  filed,  be  shonld  have  nuuSe  appellant  a 
party  to  the  suit,  and  served  blm  witb  pro- 
cess of  snmmoos.  The  court  In  that  ev«it 
would  bare  had  jurisdiction  to  adjudicate 
and  determine  his  righto,  In  connection  with 
those  of  other  llenholders  properly  before  It. 

The  weight  of.  authority  is  to  the  effect 


that  the  wHI-estnbMsbed  rule  that  rpTncdlnl 
proTlnlons  of  statute*  are  to  bd  llbemlly 
construed  applies  to^  and  should  be  fol- 
lowed In,  proceedings  to  foreclose  mechanics' 
liens.  Hunto-  v.  Truckee  Lodge,  14  Nev.  24; 
Boisot,  Mecb.  Liens,  84;  Philips,  Mech.  Uens, 
16;  Jones  on  Liens,  VSSO;  20  A.  &  B.  Ency. 
Law  (2d  Bd.)  278.  As  tbe  purpose  of  the 
law  providing  for  tbe  combining  of  all  llenn 
Dpon  tbe  same  prt^erty  in  one  action  Is  to 
save  expense,  and  to  enable  the  court  to- 
more  conveniently  determine  the  respective 
righto  of  the  several  lien  claimants  and  to 
diatrlbnte  the  fund  accordlni^y,  a  substan- 
tial compliance  with  the  provisions  of  sec- 
tion 1891  Is  all  that  is  requbred. 

We  are  of  the  opinion,  and  so  fatdd,  tbat 
the  court  erred  In  striking  fnnn  the  files  ap- 
pellant's complatot  in  intervention. 

Tbe  case  is  reversed,  with  directions  to 
the  trial  court  to  set  aside  the  order  dlsmlBs- 
big  aK>ellant*s  complaint  In  intervention,  re- 
instate tbe  same,  and  proceed  to  accord- 
ance witb  the  views  herein  expressed.  Costo 
ot  this  appeal  to  be  texed  against  the  re- 
■pondents. 

BASKIK,  a  J.,  and  BABTOH,  1.,  concur. 


SWOPB  et  al.  v.  OITT  OF  SBATTLB  et  at. 
(Supreme  Court  ot  Washington.  Nov.  IS,  1904.> 

ICUHXCIPAL  COBFOBAIIONS— 8TBEET8  — CnANOB. 
OF  OBADE  — TAEINO  PBOPEBTT  —  DAUAGE8— 
ASSESSUKHT— FBOCBBDINGB  —  mjDNCTIO.N  — 
KVIDBNOB  —  IBIAIi— >JDaOBS  — OOHPBTENCT— 
D£CIOSD  OASES— BKAOINa  TO  JDBT— AFf  EAI<— 
PBESnHFTIONB— PSBJUDICE. 

1.  Wbere,  in  an  action  to  restrain  a  city  from 
grading  a  street  In  front  of  plaintiffs'  premises^ 
resulting  in  a  lowering  of  tne  grade,  plaintiffs 
went  granted  a  jury  trial,  it  was  not  error  to 
permit  tbe  jury  to  render  a  verdict  for  such 
damages  as  plafntlfTa  were  entitled  to  by  reason 
of  the  injury  to  their  property  in  such  suit  in- 
stead of  In  a  proceeding  to  be  instituted  by  the 
city  for  tbatpurpos&as  required  by  BaUutger's 
Ann.  Codes  £  St.  fl  775  et  seq. 

2.  In  a  suit  against  a  city,  the  fact  tbat  a 
Juror  bad  performed  some  clerical  work  for  the 
city  was  insufficient  to  sustain  a  cbailenge  on 
the  ground  of  implied  bias. 

3.  In  an  action  against  a  city  for  lowering 
tbe  ■yrade  in  front  of  plaintiffs'  property,  mor- 
tality tables  showing  the  expectancy  of  their 
respective  lives  were  inadmissible  for  the  pur- 
pose of  showing  the  length  of  time  during  which 
the  extra  burden  placed  on  them  In  the  use  of 
their  home  would  c^tain,  and  the  extra  steps 
that  plaintiffs  would  be  obliged  to  climb  for  In- 
gress to  tbe  property  from  the  street 

4.  In  an  action  for  injuries  to  real  property 
by  a  change  of  street  grade,  the  refusal  to  per- 
mit the  respective  parties  to  examine  more  than 
three  real  estaOe  expert  witnesses  as  to  the  value 
of  plaintiSfs'  premises  was  not  an  abuse  of  dis- 
cretion. 

6.  In  an  action  for  Injuries  to  real  property 
by  a  change  of  street  grade,  hearsay  statements 
made  by  aefmdant's  contractor  when  he  com- 
menced to  grade  the  streets  and  slope  plaintiffs* 
premises,  in  regard  to  plaintiffs  being  entitled 
to  damages,  were  inadmissible  as  rea  gestee. 

8.  Since,  in  an  action  for  injuries  to  i^aia- 
tiffs'  property  by  the  grading  of  a  stoeet,  tlie 
just  compensation  to  wfaicb  plaintiffs  wtre  en- 
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titled,  under  Const  art  1,  S  IC,  waB  for  the 
Jury,  plaintiffs  were  not  prejndic^  by  a  raling 
that  deCendant,  in  grading  the  street,  was  sim- 
ply damaging  plaintiffs'  prooerty,  and  that  its 
acts  did  not  conetitute  a  taking  of  property  en- 
titling plaintiffs  to  recover  the  actual  valve  of 
the  earth  removed,  and  damage  to  the  land  not 
taken  caused  by  the  grade. 

T.  Where  the  instructions  given  are  not  In  the 
record,  it  will  be  presumed  on  app^  that  the 
jury  was  properly  instructed. 

8.  Since  It  is  the  duty  of  the  judge  to  declare 
the  law  to  the  jury,  it  was  not  error  for  the 
court  to  refuse  to  permit  plaintiffs'  coonse]  to 
read  a  decision  of  the  Saprone  Oonrt  to  the 
Jury. 

Action  by  Jacob  Bwope  and  otbers  against 
tbe  city  of  Seattle.  Certiorari  by  plalntUts 
to  review  a  judgment  rendered  In  their  fa- 
vor for  less  than  the  relief  demanded.  Af- 
firmed. 

Bee  76  Pac.  617. 

a  L.  Parker,  for  plaintiffs.  Mitchell  OU- 
Uam,  Wm.  Parmwleeb  and  Hugh  A.  Tait,  for 
defendants. 

ANDERS,  J.  The  plalntlfls  were,  at  and 
before  the  commencemeot  of  this  action,  tbe 
owners  of,  and  were  residing  upon,  lots  13 
and  14  In  block  20  in  Brooklyn  Addition  to 
tbe  city  of  Seattle,  which  premises  are  situ- 
ated on  tiie  northeast  cocner  of  Tenth  Ar- 
-  enne  Southeast  and  Fortieth  Avenue  East,  in 
said  addition  to  the  dty  of  Seattle.  The  dty, 
having  concluded  to  grade  tbe  streets  above 
meotioned  In  front  of  and  adjoining  the 
piN>perty  of  tbe  plaintiffs  In  accordance  wltb 
an  ordinance  authorizing  (as  It  alleges)  sncb 
improvement,  was  proceeding,  by  its  servant 
and  contractor,  William  Stanly,  to  lower 
tbe  surface  of  the  streets  and  to  slope  tbe 
property  of  the  plaintiffs  from  the  natural 
surface  tbweof  down  to  tbe  street  grades  es- 
tablished by  the  dty.  Tbe  top  of  the  slope 
wbicb  the  city  .was  making  seems  to  have 
been  from  16  to  18  feet  back  from  tbe  mat^ 
gin  of  tbe  street  and  the  object  of  making 
it  was  to  prevent  tbe  soil  from  sliding  down 
onto  tbe  street  After  this  work  had  pro- 
gressed to  some  octent;  the  plaintiffs  insti- 
tuted an  action  in  tbe  superior  court  of  King 
county  to  enjoin  the  city,  its  board  of  pub- 
lic workSj  and  the  contractor  from  proceed- 
ing further  '*nntll  just  and  lawful  compensa- 
tion shall  be  made  to  tlie  plaintiffs  for  tak- 
ing and  damaging  tbe  said  premises."  Up- 
on the  filing  of  tbe  complaint  a  prdlminary 
Injunction  was  Issued,  and  a  bearing  was 
subsequently  bad  on  an  order  to  show  cause 
why  tbe  same  should  not  be  made  perma- 
nent At  tills  bearing  the  plabitlffs,  by  their 
counsel,  paid  tbe  statutory  jury  fe^  and  re- 
quested the  court  to  call  a  jury,  presumably 
to  determine  the  damages  which  would  re- 
sult to  tbeir  property  by  reason  of  tbe  grad- 
ing of  the  streets  and  the  removing  of  earth 
fivm  their  premises.  A  Jury  was  according- 
ly Impaneled,  and  tbe  question  of  the  amount 
of  damages  which  would  be  sustained  by 
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the  plaintiffs  on  account  of  the  making  of 
tbe  proposed  Improvement  was  by  tbe  court 
submitted  to  them  for  determination.  It 
seems,  however,  that  tbe  plaintiffs  saggest- 
ed  to  tbe  court  at  ttie  trial  that  tbe  Jury 
ought  to  be  authorized  to  assess  mily  tlie 
damages  wblcb  bad  already  beeo  sustained 
by  plaintiff  because  of  tbe  wrongful  acts  of 
tbe  defendant  city,  and  not  such  as  -would 
thereafter  accrue  hj  reason  of  the  comple- 
tion of  the  proposed  improvement;  bat  the 
court,  as  we  have  seen,  ffld  not  favorably 
consider  tliat  suggestion.  The  Jury  returned 
a  verdict  in  favor  of  the  plaintiffs,  and  as- 
sessed thdr  damage,  over  and  above  all  spe- 
cial benefits.  In  the  sum  of  $100.  The  court, 
after  overruling  a  motion  tor  a  new  trial, 
entered  judgment  on  the  verdict  and  tbe 
plaintiffs  thereupon  applied  to  tbis  court  for 
a  writ  of  certiorari  to  review  the  proceedins^ 
of  the  court  below.  The  writ  Was  granted, 
and  a  transcript  of  tbe  records  and  proceed- 
ings was  accordingly  cerilfled  to  this  court 
On  tbe  return  day  of  tbe  writ  a  bearii^  was 
had,  both  parties  bdng  represented  by  conn* 
sel,  and  the  cause  was  antmiitted  tor  final  de- 
termination. 

It  Is  contended  on  the  part  of  tbe  plalntUTs 
that  the  trial  court  bad  no  right  or  power  to 
snbmit  to  the  Jury  in  this  equitable  proceed- 
ing tbe  question  of  the  amount  of  compen- 
sation to  be  made  to  plaintiffs  for  taking  or 
damaging  their  property,  and  in  support  of 
this  contention  it  is  earnestly  Insisted  tbat 
the  method  provided  by  the  Legislature 
whereby  private  property  may  be  appropriat- 
ed by  cities  of  the  first  class  for  street  pur- 
poses Is  exclusive,  and  must  be  pursued  In 
nil  cases.   Our  statute  prescribe  Just  what 
steps  shall  be  taken  by  cities  of  tbe  first 
class  when  they  undertake  to  condemn  pri- 
vate property  for  the  purpose  of  changing 
the  grades  of  streets.  BatlInger*B  Ann.  Codes 
&  St  i  775  et  seq.   It  Is  provided.  In  sub- 
stance, among  other  things,  tliat  whenever 
such  dty  shall  have  passed  an  ordinance  pro- 
viding for  appropriating  or  damaging  private 
property  for  public  use  it  shall  file  a  petition 
in  the  superior  court  of  tbe  county  In  wblcb 
such  city  is  situated,  in  tbe  name  of  the  city, 
praying  tbat  just  compensation,  to  be  made 
for  tbe  private  property  to  be  token  or  dam- 
aged for  the  improvement  or  purpose  spec- 
ified in  such  ordinance,  "be  ascertained  by  a 
jury,  or  by  the  court  In  case  a  jury  be  waiv- 
ed."   The  statute  then  prescribes  what  the 
petition  BhatI  contain.    It  also  provides  for 
tbe  issuance  of  a  summons,  and  the  service 
thereof  upon  the  persons  made  parties  de- 
fcndnnt  in  the  proceeding.    It  is  admitted 
that  tbe  city  did  not,  prior  to  the  commenco- 
ment  of  the  Improvement  in  question,  file  n 
petition  in  the  superior  court  praying  that 
just  compfiis:atlon,  to  be  made' for  tbe  tak- 
ing or  damaging  of  the  property  of  the  plain- 
tiffs, be  ascertained  In  the  manner  provided 
in  the  statute  above  mentioned.   This  stat- 
ute prescribing  the  procedure  in  cases  where 
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It  becomes  necessary  to  appropriate  or  dam-  i 
age  private  property  for  public  use  was  er- 
idently  enacted  for  the  sole  purpose  of  estab- 
llsbiDg  a  reasonable  and  certain  method  of 
ascertaining  the  Just  compensation  wblch 
tbe  Constitution  declares  "sball  be  first  made 
or  paid  Into  court  for  tbe  owner"  of  the  proi>-  j 
erty  sought  to  be  taken  or  damaged.  Const  | 
art.  1,  S  16.  And  we  have  no  doubt  that  an-  | 
der  the  law  and  the  Constitution  of  this  state  | 
a  corporate  body  having  the  right  to  exercise  | 
tbe  power  of  eminent  domain  may  be  en-  | 
Joined  from  taking  or  damaging  private  ; 
property  for  public  use  until  Just  compensa-  | 
tlon  Is  made,  or  paid  into  court  for  the  owa-  i 
er.    In  foct,  this  question  has  been  definite-  \ 
ly  settled  by  former  adjudications  of  this  i 
court.    See  State  ex  rel.  Smith  v.  Superior  : 
Court,  26  Wash.  278,  66  Pac.  38S;  Olson  v.  ' 
Seattle.  30  Wash.  687.  71  Pac.  301.   But  It  j 
must  be  conceded  that  the  provisions  of  the  ; 
trtatute  and  the  Constltutloa  above  referred  : 
to  apply  only  to  cases  where  private  prop-  ; 
erty  is  to  be  taken  or  damaged  In  invltum,  ! 
and  that  neither  the  law  nor  tbe  Constltu-  I 
tion  precludes  tbe  owner  from  voluntarily  \ 
agreeing  that  bis  property  may  be  taken  ^-  | 
ther  for  a  stipulated  compensation,  or  with-  | 
out  any  compensation  whatever.  It  does  not  j 
appear  that  the  city  was  In  this  Instance  pro-  : 
ceedlng  arbitrarily,  and  in  defiance  of  law  ' 
and  of  the  rights  of  the  plaintiffs.   On  the  ; 
contrary,  it  was  acting  upon  the  belief,  as  ; 
shown  by  its  answer  to  the  complaint,  that  ; 
tbe  plaintllfs  had  agreed  that,  If  It  would  : 
"slope"  the  sides  of  their  property  adjacent  | 
to  the  streets,  as  it  commenced  to  do,  they  [ 
would  not  claim  any  damages  on  account  of  ! 
tbe  Improvement;  and,  if  such  was  the  case,  { 
It  was,  of  course,  unnecessary  for  the  city  to  | 
institute  condemnation  proceedings  for  the  | 
purpose  of  ascertaining  the  damage  to  plain-  i 
tiCts'  premises.    Tbe  plalntlCts  denied,  In  i 
their  reply  to  the  city's  answer,  that  they  ■ 
ever  entered  into  the  alleged  agreement  with  j 
the  city  or  any  of  Its  representatives,  and  I 
their  counsel  now  claims  that  tbe  plaintiffs  ; 
were  deprived  of  their  constltutiona]  and  le-  ; 
gal  rights  by  reason  of  the  submission  of  tbe  : 
question  of  damages  to  tbe  Jury  which  waa  : 
Impaneled  in  this  proceeding.    And  the  ar-  j 
gument  Is,  as  we  understand  It.  that,  inas-  i 
mucb  as  this  particular  Jury  was  not  sum-  j 
moned  by  tbe  defendant  city  In  a  proceed-  : 
ing  instituted  by  It  for  the  purpose  of  ascer-  I 
talnlng  tbe  compensation  to  which  the  plain-  I 
tiCTs  were  entitled,  the  court  was  not  war- 
ranted in  permitting  and  directing  them, 
over  the  plaintiffs'  objection,  to  assess  the 
damage  which  would  be  occasioned  to  the 
property  of  the  plaintiffs  by  the  making  of 
the  contemplated  Improvement    It  is,  per- 
haps, needless  to  say  that  It  was  not  neces- 
sary to  have  tbe  assistance  of  a  Jury  In  or- 
der to  obtain  an  injunction  against  tbe  de- 
fendant  Tbe  plaintiffs  could  have  accom- 
plished that  object  simply  by  proving  that 
their  property  was  being  taken  or  damaged  . 
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by  the  defendant  without  their  consent  and 
without  first  making  Just  compensation 
therefor.  The  plaintiffs,  however,  demanded 
a  Jury,  wblch,  as  we  have  observed,  was  duly 
Impaneled.  But  notwithstanding  the  fact 
that  plaintiffs'  counsel  had  himself  asked  the 
court  to  call  the  Jury,  be  objected  to  the  sub- 
mission of  the  qu«itlon  of  the  amonnt  of 
plaintiffs'  damages  to  such  Jury,  tor  the  al- 
leged reason,  it  seems,  that  that  question 
could  legally  be  determined  only  by  a  Jury  se- 
lected in  a  condemnation  proceeding  institut- 
ed by  the  city  In  accordance  with  the  pro- 
visions of  the  statute.  The  court  however, 
concluded  that  the  plaintiffs  could  not  be 
prejudiced  by  tbe  determination  of  the 
amount  of  their  damages  at  that  time  by 
the  Jury;  that  tbe  Constitution  only  requires 
tbe  amount  of  damages  to  be  ascertained  by 
a  Jury,  and  that  there  was  no  necessity  for 
a  multiplicity  of  suits.  And  under  the  cir- 
cumstances we  think  the  conclusion  of  the 
court  was  right  If  It  was  not  tbe  original 
intention  of  the  plaintiffs  to  submit  the  ques- 
tion of  damage  to  the  Jury,  it  is  difficult  to 
understand  the  object  they  bad  in  view  in 
asking  the  court  to  call  a  Jury.  It  certainly 
cannot  be  reasonably  assumed  that  the  plain- 
tiffs were,  as  they  seem  to  argue,  prejudiced 
by  the  mere  fact  that  the  damages  sustained 
by  them  were  uot  ascertained  by  a  Jury  im- 
paneled In  a  regular  condemnation  proceed- 
ing Instituted  by  tbe  defendant  dty.  They 
had  the  right  to  have  the  amount  of  their 
damages  determined  by  an  impartial  Jury, 
and  we  have  discovered  nothing  In  tbe  rec- 
ord showing  that  they  were  derived  of  that 
right 

Tbe  plaintiffs  complain  of  tbe  action  at 
tbe  court  in  overruling  their  objection  to  one 
of  the  Jurors  on  the  ground  of  implied  bias. 
It  appears  that  the  Jurop  was  objected  to 
solely  for  tbe  reason  that  at  a  time  prior 
to  tbe  trial  he  had  performed  some  clerical 
work  for  tbe  dty.  The  challenge  was  pn^ 
erly  denied. 

During  the  progress  of  the  trial  the  plain- 
tiffs offered  In  evidence  certain  mortality 
tables  showing  tbe  expectancy  of  their  re- 
spective lives,  for  tbe  alleged  purpose  of 
showing  tbe  length  of  time  "during  which 
the  extra  burden  and  inconvenience  placed 
upon  tbe  plaintiffs  in  the  use  of  their  borne, 
and  the  extra  steps  that  tbe  plaintiffs  would 
be  obliged  to  climb  up  and  down  In  going 
to  and  from  their  property  on  account  of  the 
pro[>o8ed  change  in  the  grade  of  the  streets 
abutting  on  their  said  property."  The  court 
excluded  tbe  evidence  so  offered,  and  tbe 
plaintiffs  c<Hitend  that  It  thereby  committed 
error.  But  plaintiffs'  counsel  has  not  men- 
tioned any  principle  or  rule  of  law  thus 
violated  or  Ignored  by  the  court,  and  It 
would  seem  to  require  no  extended  argu- 
ment to  demonstrate  the  propriety  of  the 
ruling  In  question.  And  the  same  may  be 
said  wltb  regard  to  tbe  action  of  the  court 
in  refusing  to  permit  a  physician  to  testify 
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BB  to  the  Injnrlota  effect  wbteh  would  or 
mlgbt  be  caused  tipon  tlie  health  of  a  woman 
by  climbing  "such  a  Sight  of  atepa  as  1> 
necessary  to  be  constructed  at  the  plalntifFs* 
premises  to  enable  them  to  get  to  and  from 
their  residence  after  the  streets  are  graded 
as  proposed."  The  court  refused  to  permit 
the  respective  parties  to  examine  more  than 
three  real  estate  expert  witnesses  as  to  tbe 
value  of  the  plaintiffs'  premises.  That  was 
a  matter  resting  largely  in  the  discretion  of 
the  court,  and  we  are  not  coDvluced  that 
such  discretion  was  abased,  or  that  the 
plaintiffs  were  Injurlonsly  affected  by  the 
mllng  of  the  court. 

It  Is  ajao  contended  that  the  trial  court 
erred  In  refusing  to  permit  one  Urs.  Pmaer 
to  testify  to  certain  statements  made  to  her 
by  the  defendant  contractor.  William  Stan- 
ly, at  the  time  he  commenced  to  gtade  tbe 
streets  and  to  Mope  the  plaintiffs'  premises, 
in  regard  to  plaintiffs'  being  entitled  to  dam- 
ages. It  is  argued  on  behalf  of  tbe  plain- 
tiffs that  the  statements  of  Stanley  were 
under  the  circumstances,  part  of  the  res 
gestae,  and  therefore  admissible  in  erldence. 
But  we  are  not  of  that  oplntoD.  As  to  tbe 
city,  such  declarations  were  but  hearsay  evi- 
dence, and  for  tbat  reason,  If  for  no  oiiier, 
tbey  were  properly  excluded  from  tbe  Jury. 
It  appears  from  tbe  bill  of  exceptions,  as 
we  Interpret  It.  that  the  plalntiffB  claimed 
at  tbe  trial  that  the  removal  of  the  soli 
taken  from  the  plalntiffB'  premises  In  sloping 
the  mai^ns  thereof  constituted  a  taking  of 
property  In  contemplation  of  tbe  OooBtltn- 
tlon,  and  that  they  were  entitled  to  recover 
the  actual  value  to  them  of  the  earth  so  re* 
moved,  together  with  the  damage  to  tbe  land 
not  taken,  which  would  be  caused  by  tbe 
grading  of  the  streets.  The  conrt,  however, 
seems  to  bave  ruled  tbat  tbe  effect  of  what 
the  defendants  were  doing  was  simply  a 
damage  to  the  plaintiffs'  property.  And  we 
are  Inclined  to  think  that  tbe  court's  ruling 
was  correct,  but,  even  if  it  was  not,  we  fail 
to  see  bow  plaintiffs  were  prejudiced  there- 
by. Inasmuch  as  It  was  for  tbe  jury  to  de^ 
termlne,  from  all  the  facts  and  drcumstan- 
ces  In  evidence,  tbe  *']ust  compensation"  to 
which  tbe  plaintiffs  were  entitled  by  reason 
of  tbe  seta  and  doings  of  the  defendants. 

The  next  assignment  of  error  relates  ap- 
parently to  tbe  evidence  as  to  the  character 
and  extent  of  the  slope  tbat  the  city  was 
making,  as  It  claims,  for  tbe  plaintiffs.  Tbe 
evidence  as  to  that  matter  was  conflicting, 
and  we  are  imable  to  say  that  tbe  Jury  did 
not  determine  It  correctly. 

It  is  further  contended  that  tbe  court 
erred  In  refusing  to  Instruct  tbe  Jury  In  ac- 
cordance with  the  law  as  laid  down  by  this 
court  In  the  case  of  Brown  v.  Seattle,  31 
Pac.  313,  18  L.  O.  A.  161,  and  in  refusing 
to  allow  plaintiffs'  counsel  to  reed  the  deci- 
sion In  that  Case,  and  to  state  to  the  Jury 
that  the  doctrine  tbere  announced  should 
be  approved,  and  applied  to  tbls  case.  The 


instructions  given  by  tbe  oonrt  to  tbe  jury 
are  not  embodied  In  the  record  before  us, 
and  we  would  not  therefore,  be  Justified  In 
concluding  that  the  Jury  was  not  properly  In- 
structed as  to  the  law  applicable  to  the  case 
at  bar.  And,  Inasmuch  as  It  was  the  duty 
of  the  Judge  under  tbe  constitution  to  "de- 
clare the  law"  to  tbe  jury,  we  are  of  tbe 
opinion  tbat  be  committed  no  error  in  not 
permitting  tbe  Jury  to  be  mllgtatened  upon 
matters  of  law  in  tlie  mamitr  attem|»tad  by 
counsel. 

In  regard  to  the  verdict  the  plaintiffs 
claim,  among  other  things  which  we  do  not 

;  deem  It  necessary  to  mention,  tbat  tbe 
amount  of  ttietr  recorery  is  too  small,  and 

1  that  tbey  are  therefore  entitled  to  a  new 
trial.  But  these  are  questions  which  we  are 
unable  to  determine,  for  the  reason  that  the 
evidence  iqiott  which  Cbe  jury  and  tbe  trial 
judge  based  tlielr  eondialfnu  1m  not  In  tte 
record. 

We  find  no  substantial  error  In  the  record, 
aad  tbe  proceedings  In  the  snpertor  conrt 
are  therefore  afOrmed. 

HADLET,  UOUNT,  and  DUNBAB,  JJ.. 

COBCOt, 


EDWARDS  T.  BCJRKB  et  ax. 

(Supreme  Court  of  Washington.     Mot.  14. 
1904.) 

CABBZRBS— CLXVATOBS— INJUBiaS    TO  PUSBlt- 
OXBS— CAKE  BaQmSED— IHBTBUCnORS 
— VnOENCB— BETEBSIBLB  XBBOB. 

1.  In  an  action  for  injuries  to  a  woman  it 
was  not  reversible  error  for  the  court  to  permit 
a  physician  to  be  asked  whether  it  was  not  a 
fact  tbat  usually  such  a  severe  shock  as  that 
in  question,  auBtained  by  a  woman,  especially 
of  plaintifra  age,  aSects  her  more  or  feas  for 
the  balance  of  her  life  so  far  as  her  nervous 
orK&nization  ts  concerned. 

2.  Where,  in  an  action  for  injaries  to  a  pas- 
seoKer  in  an  elevator,  tbe  only  reference  made 
to  the  fact  that  defendant  carried  liability  in- 
surance on  the  elevator  was  by  an  answer  of  a 
witness  to  a  question  not  referring  to  sudi  sub- 
ject, and  not  lnt«)ded  to  call  forth  any  state- 
ment with  reference  thereto,  and  defeudaDt 
made  no  tnotlou  to  withdraw  the  testimony  from 
the  jury,  such  evidence,  though  inadmlsdbls,  dM 
not  constitute  reversible  error. 

S.The  owner  ta  a  passenger  elevator  owes  a 
duty  to  persons  invited  to  ride  therein  analogous 
to  a  common  carrier,  and  is  bound  to  exercise 
the  highest  degree  of  care  m'  the  operation  of 
the  elevator  consistent  with  practical  conditions 
to  prevent  injuries. 

Appeal  from  Superior  Court,  King  Coimty; 
R.  B.  Albertson,  Judge. 

Action  by  Adele  Edwards  against  Thomas 
Burke  and  wife.  A  judgment  was  rendered 
in  favor  of  plaintiff,  and  defendants  appeal. 
Affirmed. 

Piles.  Donworth  ft  How^  for  appellants. 
E.  F.  Blaine  and  HxuHm  ft  Hyland,  for  re- 
spondent 


f  L  8««  Evldmos.  vol.  SO,  CflBt  DIr  I  tUI, 


Digitized  by 


WtahJ  BDWAJBDS 

DUNBAR,  J.  The  respondent  aved  appel- 
l&nts  for  910,000  for  Injuries  claimed  by  her 
to  bore  been  caused  by  the  negligence  of 
appellants  In  maintaining  and  operating  a 
passenger  elevator  In  tbe  Burke  building  Id 
the  city  of  Seattle;  Upon  the  tz4al  of  the 
caose  verdict  was  rendered  by  the  Jury  Cor 
$4,000.  Motion  for  new  trial  was  made  and 
denied.  Judgment  wu  entered,  and  appeal 
taken  therefrom. 

It  would  eerre  no  puriMBe  to  set  forth  the 
circumstances  under  which  the  accident 
caueln?  the  injury  occurred.  On  tbe  question 
of  the  negligent  operation  of  the  elevator  the 
testimony  was  conflicting.  The  Jury  decided 
the  iesuee  In  fovor  of  the  respondent.  It  Is 
urged  that  the  court  erred  In  allowing  flbe 
respondent  to  ask  tbe  witness  Dr.  Baglcson. 
oTer  appellants'  objection,  tiie  following 
question:  "Is  it  not  a  fact  that  usually  such 
a  seven  shock  as  that,  had  by  a  woman,  es- 
pecially of  her  age^  leaves  them  practleally 
tbe  balance  of  their  lives  apprehensive  and 
nervous,  and  affected  by  it  more  or  less,  so 
far  as  their  nervous  organization  Is  concern- 
ed?" This  was  objected  to  because  it  was 
lending,  and  In  a  sense  it  was  leading;  but, 
inasmuch  as  it  was  expert  testimony  which 
was  being  Introduced,  we  do  not  think  any 
rerersfble  error  was  committed  in  admitting 
the  question  asked. 

It  Is  next  contended  that  the  court  erred 
in  allowing  counsel  for  resiHindent,  over  the 
objection  of  counsel  for  appellants,  to  bring 
out  of  the  witness  Archie  ESter— a  witness 
examined  In  behalf  of  appellants — tbe  tact 
tliot  appellants  carried  liability  insurance  up- 
on tbe  elevator.  If  this  state  of  facts  were 
shown  by  the  record,  It  would  undoubtedly 
constitute  reversible  error,  for  this  court  has 
lately  held  in  Iverson  v.  McDonnell  (decided 
<:)ctober  14,  1904)  78  Pac.  202,  that  evidence 
tending  to  show  that  the  defendant  In  a  per- 
sonal injury  case  was  Insured  was  Immate- 
rial, prejudicial,  and  reversible.  Tbe  cases 
nupporting  that  doctrine  cited  by  the  appel- 
lants in  this  case  were  considered  by  the 
court  in  the  Inveatisatiou  of  the  case  Just 
iibove  referred  to;  but,  while  they  are  ap- 
plicable to  that  case,  we  are  not  convinced 
that  they  are  applicable  to  the.  case  at  bar. 
The  following  Is  all  tbe  testimony  upon  tbe 
sul)ject  of  Inauronce.  Upon  cross-examina- 
tion of  appellants'  witness  Archie  Ester,  who 
had  been  relating  his  view  of  the  circumstan- 
ces under  which  tbe  accident  took  place,  the 
following  occurred:  "Q.  by  counsel  for  plain- 
tiff: Did  you  ever  make  a  statement  as  to 
how  this  accident  occurred,  prior  to  to-day? 
A.  I  made  cne  to  Mr.  Lamping.  Q.  Who  Is 
Mr.  Lamping?  Mr.  Howe:  I  object,  as  Im- 
material. The  Court:  Answer  the  question. 
Mr,  Howe:  We  except  A.  He  Is  the  gen- 
tleman that  insures  the  elevator,  Q.  Why 
did  yon  make  that  statement  to  Lamping? 
A.  He  asked  me  to  because —  I  don't  know 
tbe  reason  why  he  wanted  the  statement 
from  me  how  the  accident  occurred."  This 
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is  about  all  that  occurred  on  tbe  subject. 
The  testimony  wandered  off  from  this  into 
other  fields  of  inquiry.  This  would  scarcely 
be  testimony  sufhclent  to  austaia  an  allega- 
tion that  the  elevator  bad  acddrait  Insur- 
ance at  the  time  of  this  accident.  But,  even 
conceding  that  tbe  jury  might  be  led  to  he- 
Mere  from  this  statement  that  the  appellants 
weoe  protected  by  an  insurance  company 
from  accidents  which  might  occur  in  tbe  op- 
eration of  the  elevator.  It  seems  to  us  to  be 
very  justly  contended  by  respondent's  coun- 
sel that  they  were  not  responsible  for  it  It 
is  asserted  that  they  did  not  know  whoi  Mr. 
l4iaipiDg  was,  and  that  there  was  no  inten- 
tion of  brin^g  tbe  qnestton  of  Insurance 
before  the  jury.  It  dves  appear  that  in  the 
«Kerclse  of  a  pr(q>er  csoss-examlnatlon  4hl» 
testtmony  InctdenteUy  cropped  out  But  cer- 
tainly the  question  whether  or  not  Ite  wit- 
ness had  ever  before  made  any  statement  in 
relatton  to  the  accldoit  was  a  proper  sub- 
ject of  cresa^xamlnatlop,  aad,  after  ^iclt- 
Ing  the  fact  that  he  had  made  a  statement 
to  a  Mr.  Lamping,  we  know  of  no  reason 
why  the  respondent  Avoid  be  prohiMted 
from  proponndiBg  the  vwy  natural  inquiry 
as  to  who  Mr.  Lamping  was.  About  all  that 
can  be  said  In  this  ease  la  that  dming  the 
eroBs-egamlnaHom,  whleh  was  properly  con- 
ducted, testimony  was  disclosed  tending  to 
show  the  insurance  of  the  levator.  But  the 
respondent  in  ns  way  having  been  to  blame 
fbr  this,  It  seems  to  ua  It  would  be  unjust 
tiiat  she  should  be,  for  this  reason,  subject- 
ed to  a  reversal  of  her  canee.  Especially  is- 
this  true  wheie  there  was  no  motion  made  to 
withdraw  the  testlm<Miy  from  the  considera- 
tion of  the  jury.  And,  while  we  think  with 
tbe  great  weight  of  authority  that  In  cases 
of  this  kind  the  damage  is  largely  done  whea 
the  testimony  is  once  admitted  to  tbe  ear  of 
tbe  jury,  yet,  where  It 'appeared  In  as  weak 
a  form  as  It  did  in  this  case,  and  without 
fault  on  tbe  part  of  the  plaintiff,  all  that 
could  have  been  done  would  have  been  the 
giving  of  an  admonition  by  tbe  court  to  dis- 
regard the  testimony. 

The  other  errors  relate  to  instructions,  and 
ore  based  upon  tbe  theory  that  tbe  same  rule 
of  law  In  regard  to  the  degree  of  care  wilt 
not  apply  to  persons  operating  an  elevator  as 
applies  to  railroads  or  other  common  car- 
riers. The  following  instruction  was  offereiik 
by  the  appellants,  the  refusal  to  give  which: 
is  assigned  as  error,  viz.:  "Ton  are  Instmet- 
ed  that  tbe  owner  and  operator  of  an  elerat- 
or  In  an  ofilce  building  is  not  a  common  car- 
rier, and  Is  not  held  to  the  highest  degree  of 
care  to  preserve  the  safety  of  persons  car- 
ried ther^n.  The  law  imposes  upon  tbe  own- 
ers of  such  elevators  tbe  duty  of  using  or- 
dlnary  care  to  see  that  the  elevator  la  in  a 
reasonably  safe  condition.'*  The  court  In- 
stead gave  the  following  Instruction:  "The 
liability  of  the  operator  of  such  an  elevator 
Is  somewhat  analogous  to  that  of  a  common 
carrier.   While  the  payment  of  fare  Is  not 
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required,  yet  the  operator  ot  an  elevator, 
bavlng  InTlted  the  public  to  enter,  aaaumes 
to  exercise  the  highest  degree  of  care  In  the 
operation  (rf  that  eleTator  that  Is  consistent 
with  practical  oondltlon&"  And  the  following 
also,  which  was  excepted  to:  "The  operator 
ot  an  elevator  Is  not  an  Insurer  of  the  lives  or 
limbs  of  the  passeng^s  enter^  the  elevator. 
He  is  not  bound  to  perform  the  Impossible  or 
the  impracticable  or  the  unreasonable;  but 
be  is  bound  to  do  what  can  be  done,  consist- 
eat  with  reason  and  practicability,  to  see  that 
persfms  entering  the  elevator  are  protected 
from  accidents  which  might  be  avoided,  and 
It  Is  for  7on  to  say  In  this  case,  so  far  aa  tbe 
charges  against  the  defoidants  are  concern- 
ed, whether,  in  view  of  the  surroundings  at 
tbe  time,  the  defendants  did,  through  their 
agent,  exercise  that  degree  of  care  when  the 
plaintftC  entered  that  elevator  and  when  she 
attempted  to  depart  from  It"  Tbe  appel- 
lants cite  three  cases,  viz.,  McGriflen  v.  Man- 
Ice  (N.  T.)  6»  N.  B.  S25,  62  L.  R.  A.  922,  82 
Am.  St  Rep.  6S0;  McGrell  v.  BufTalo  OfSce 
BuUdhig  Co.  (N.  T.)  47  N.  E.  305,  and  Sba^ 
tuck  T.  Band  (Mass.)  7  M.  B.  48,  In  sustenta- 
tlon  of  this  contentltm.  An  examination  of 
these  cases  shows  that  what  Is  said  In  them 
applies  to  the  mechanical  construction  of  tbe 
elevator,  rather  than  tbe  mode  of  operating 
it  But  whatever  may  be  said  of  the  logic 
of  the  distinctions  wblcfa  are  attempted  to  be 
drawn  between  care  in  the  construction  of 
an  elevator  and  care  in  Its  operation,  the 
overwhelming  weight  of  authority  is  to  the 
^ect  that  the  same  degree  of  care  is  requir- 
ed in  the  operation  of  an  elevator  as  in  the 
operation  of  a  railroad.  Mr.  Thompson,  in 
his  Commentaries  ou  the  Law  of  Negligence, 
vol.  1,  p.  980,  under  tlie  subject  head,  "De- 
gree of  care  required  in  the  construction  and 
operation  of  passenger  elevators,"  says: 
■'Modem  Judicial  authority  asslmUates  the  le- 
gal status  of  the  owners  or  occupiers  of 
buildings  who  construct  or  operate  passen- 
ger elevators  therein,  whereby  persons  are 
conveyed  from  one  story  In  the  building  to 
another,  to  that  of  a  common  carrier  of  pas- 
sengers, and  Imposes  upon  such  persons  tbe 
same  extraordinary  obligation  of  care  and 
skill;"  citing  Marker  t.  Mitchell  (O.  C.)  54 
Fed.  637,  affirmed  In  Mitchei!  v.  Marker,  62 
Fed.  139,  10  C.  0.  A.  806,  26  U  R.  A.  83; 
Goodaell  V.  Taylor,  41  Minn.  207,  42  N.  W. 
873,  4  L.  R.  A.  673,  16  Am.  St.  Rep.  700; 
Hartford  Deposit  Co.  v.  Bollltt,  172  111.  222, 
50  N.  B.  178.  64  Am.  St  Rep.  35;  Field  v. 
French,  80  III.  App.  78;  Kentucky  Hotel  Co. 
V.  Camp  <Ky.)  30  S.  W.  1010;  Treadwell  v. 
Wblttler,  80  Cal.  574,  22  Pac.  266,  5  L.  R.  A. 
498,  13  Am.  St  Rep.  176;  Mitchell  v.  Marker, 
22  U.  8.  App.  325,  62  Fed.  139,  10  0.  C.  A. 
806;  Southern  Bldg.,  etc.,  Aas'n  v.  Lawson, 
97  Tenn.  367,  37  S.  W.  86,  56  Am.  St.  Rep. 
804;  and  many  other  cases  too  numerous  for 
citation.  Proceeding,  the  author  says:  "The 
reasons  of  this  rule  need  not  be  «ilarfn>d 
upon.  Obviously  there  can  be  no  distinction 


between  a  general  undertaking  to  carry  pas- 
sengers vertically  and  the  similar  undertak- 
ing to  carry  them  horisontally.  The  carrier 
In  each  case  is  the  bailee,  so  to  apeak,  of 
human  beings,  and  has  their  lives  in  his  cus- 
tody." And  this  text  Is  adopted  and  follow- 
ed by  the  overwhelming,  if  not  universal, 
weight  of  authority.  So  that  we  think  tbere 
was  no  error  committed  by  the  court  in  the 
instructions  refused  or  given. 

It  is  also  assigned  as  error  that  tbe  verdict 
was  excessive.  But  from  an  investigation  of 
the  record  in  this  case  we  are  unable  to  de- 
termine that  the  verdict  was  tbe  result  of 
passion  or  prejudice^  and  do  not  fed  at  lib* 
erty  to  disturb  tbe  judgment  of  the  Jury  in 
that  respect 

There  being  no  reversible  error  discovered, 
liie  Judgment  wUl  be  affirmed. 

FULLERTON,  G.  J„  and  HADLEY, 
IfOUNT,  and  ANDERS,  JX,  concur. 


BdGLINO  V.  GIORGBTTA. 

(Court  of  Appeals  of  Colorado   Nov.  14.  1904.) 

IHJUNOTION— COUFLAIRT—BBUEOT    AT  LAW— 
OaVKBNUENT  LAND— CUANOB  IN  OOUB8B  Or 

BiVBB— laaiQATioN— AcquisiTion  or  hiouts 

— AOVEBSB  UBEB— HKCXSSriT. 

1.  Where  a  complabit  for  injnnetton,  alleging 
the  firequent  commission  of  acts  Injurioiia  to  tbe 
freehold  and  the  continuance  of  the  Injuries  at 
the  time  of  commencement  of  suit  la  objected 
to  for  the  first  time  on  appeal,  it  will  be  held 
sufficient,  though  not  allegmg  a  threat  of  coor 
tlnuance  of  the  iojuries,  as  such  threat  may  b« 
implied  from  the  constant  repetition  of  the  acts. 

2.  The  only  remedy  at  law  for  constantly  re- 
peated injuries  to  land  being  an  action  for  aam- 
ages  on  each  recurrence  of  the  act,  equity  has 
Jurisdiction  on  the  grounds  of  inadequacy  of 
remedy  at  law  and  the  prevention  of  a  moltiplie- 
Ity  of  suits. 

3.  A  complaint  Is  a  bill  for  injunction,  and 
nothing  more,  though  It  prays  for  damages  aa 
well  as  for  an  Injunction,  where,  though  it  al- 
leges Injury,  it  alleges  damages  in  do  specific 
amount. 

4.  Where  a  river  flowing  over  government  land 
changes  its  course,  the  aoandoned  bed  becomes 
part  of  the  surrounding  land,  and  passes  by  tbe 
Bubsequent  patent  to  the  patentee. 

5.  Mere  user  of  government  land,  however 
long  continued,  gives  no  title  as  against  the 
government ;  and  where  the  use  thereof  in  con- 
nection with  an  irrigation  ditch  is  not  such  as, 
under  the  law,  gives  au  easement,  a  patent 
thereof  passes  the  title  free  of  any  rii^t  on  ae- 
ccoDt  thereof. 

6.  After  title  to  land  has  passed  from  the  gov- 
ernment, the  land  can  be  bard«ied  with  a  rifrht 
of  way  (or  water  only  by  consent  of  the  owner, 
or  by  tbe  legal  proceeding  provided  by  Mills' 
Ann.  St  S  2260. 

7.  The  rights  which  Rev.  St  U.  a  H  2339, 
2340  [U.  S.  Comp.  St  1901,  p.  1437],  recognize 
that  one  may  acquire  In  government  land  for 
conducting  and  storing  water,  and  subject  to 
which  the  patentee  ^all  take  the  land,  spring 
from  necessity  only;  so  that  no  right  is  acquir- 
ed by  one  turning  water  onto  such  land  from  an 
Iirisation  ditch,  merely  for  convenience,  to  avoid 
building  a  head  gate,  as  required  by  Mills'  Ann. 

1 1  Sm  Injunction.  voL  »,  Cent.  Dig.  |  lUL 
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St.  I  2296,  and  to  fnrnidi  a  ^aoe  for  watering 
his  stock,  for  uliieh  his  own  land  fomlihea 
ample  tacllitits. 

Appeal  from  District  Conrt,  Montenuu 

Connty. 

Suit  by  Domlnico  Bogllno  against  Davlde 
Glorgetta.  Jtidgmakt  for  defendant  naln- 
tiff  appeals.  Berersed  on  rehearing. 

Oalbreath  &  Ellis  and  W.  E.  Richards,  tar 
appellant.  S.  W.  Oarpenter  and  Charles  M. 
Kendall,  for  appellee. 

THOMSON,  P.  J.  The  app^nt  brought 
this  stdt  to  restrain  the  appellee  from  dls- 
<duii^g  water  from  his  ditch  upon  the  land 
of  appellant,  to  its  injury,  and  to  bis  damage 
otherwise.  The  fiicts  are  as  follows;  The 
Utnd  of  the  def«idant  lay  prbudpally  to  the 
Mnithwest  of  the  land  of  tiie  plaintiff.  The 
easton  line  of  the  northernmost  portion  of 
defendanVfl  land  was  the  western  line  of  the 
SQOtiiemmost  portion  of  plaintiff^  land.  The 
Dfrtoies  river  flows  in  a  sonthwesterlj  dt 
.  rectlon  through  both  tracts  of  land,  altering 
the  northern  portion  of  the  plalntUfs  land 
from  the  east,  and  continning  thxoogh  the 
sonthem  pwtlon  of  the  defendant's  land. 
The  defendant  was  the  owner  of  a  ditch 
need  tbr  Irrigating  purposes,  which  took  Its 
water  from  the  Dolores  rlT»  east  of  the 
eastern  bonndaiy  of  the  plaintiff's  land,  end 
ran  southwesterly  through  the  plaintiff's 
northon  tract,  entering  the  land  of  the  de- 
fendant across  the  common  boundary  line. 
Both  parties  pre-empted  their  lands  under 
the  htnnestead  htws  of  the  United  States. 
Thdr  sereral  pre-emptions  rssnlted  In  pat- 
ents—that to  the  defendant  baling  been  le- 
aned on  the  16di  day  of  Norembw,  1891,  and 
that  to  the  plaintiff,  on  the  28th  day  of 
Jane,  18M.  The  titie  granted  to  the  plaintiff 
by  his  patent  was  subject  to  fb»  defokdant's 
water  rights.  In  1884— about  three  years 
after  the  defendant  settled  on  his  land,  and 
fonr  years  before  the  plaintiff  settled  on 
his — ^the  Dolores  river  changed  Its  course, 
making  a  new  channel  for  itself  to  the  south, 
and  returning  to  its  original  bed  near  the 
line  which  divided  the  lands  of  the  plaintiff 
and  defendant  The  new  channel  left  the 
old  at  a  point  some  distance  east  of  the 
ltelntlfl*8  land,  and  east  of  the  p(dnt  where 
the  ditch  had  tapped  the  river.  The  ditch 
was  then  extended  esstwaidly  so  as  to  reach 
the  riT0  above  the  point  of  dqmrture.  Aft- 
er the  river's  change  of  course,  no  water 
flowed  in  the  old  diannel;  bat  it  received  a 
small  amount  by  seepage,  during  high  water, 
from  the  new  river  bed.  This  seepage  caused 
the  water  to  stand  In  certain  low  places,  but 
elsewhere  the  former  diannel  was  dry. 
From  the  time  of  its  abandonment  1^  the 
rtvor,  the  M  channd  received  a  gradual 
accretion  of  woO,  and  grass  made  its  appear- 
ance where  the  water  was  not  standing, 
some  qvlnging  up  spontaneoody,  and  some 
from  seed  sown  by  the  plaintiff.  The  old 
*    bed  thus  became  useful  for  purposes  of  pas- 
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turage.  tt  was  alleged  in  the  amoided 
complaint  that  the  defendant  had  tor  some 
time  past  and  frequently  dammed  up  and 
placed  obstructions  in  the  ditch,  causing  the 
water  'thereof  to  overflow  the  plaintiff's  ad- 
joining lands  and  the  pasturage  thereof,  and 
greatly  Injuring  the  same;  that  a  private 
road  of  plaintiff  across  his  land  was  ob- 
structed by  tiie  overflow;  tiiat  the  injuries 
complained  of  were  still  continuing,  and 
would,  unless  restrained,  work  irreparable 
damage  to  die  plaintUF;  and  that  he  was 
without  adequate  legal  remedy.  The  prayer 
was  for  an  injunction  restraining  the  com- 
mlssi(m  of  the  acts  complained  of  and  for 
damages.  The  defaidant  answo^d  tlut  ever 
since  the  extension  of  the  dlteh  af^  the 
change  of  the  rlvo's  channel  It  had  been 
necessary  at  times  to  turn  a  portion  of  the 
water  taken  from  the  river  into  the  old  chan- 
nd;  tbBt  be  had  made  use  of  ttie  old  chan- 
nel accordingly,  bat  only  so  ter  as  it  was 
necessary;  and  that  such  use  constituted  the 
acts  complained  of. 

At  the  trial  the  evidence  was  that  the  de- 
fmdant  tamed  fiie  water  from  the  dltdi 
into  file  old  channel  muler  a  claim  of  right 
His  answer  aU^ed  that  the  use  of  the  old 
river  bed  was  necessary  to  him,  without 
stattog  in  what  the  necessity  consisted;  but 
in  his  testimony  be  explained  that  his  pur- 
pose was  to  regulate  the  flow  in  the  ditch, 
ai^  obtain  wator  for  his  stock.  He  said 
that  before  the  plaintiff  settled  an  the  land, 
whenevv  he  had  too  much  water,  be  turned 
it  into  the  old  channel;  that  afterwards, 
every  year,  he  discharged  more  or  less  water 
Into  It  and  every  fail  turned  the  water  In 
for  his  stock.  The  dtfendimt  now  makes 
the  point  that  the  allegations  of  the  com- 
plaint wOTe  not  sufficient  to  call  into  exercise 
the  equitable  Jurisdiction  of  the  court  in 
that  It  nowhere  alleged  that  the  defendant 
threatened  the  continuance  of  the  injurious 
acte;  and  In  that  it  did  not  show  that  the 
plaintiff  was  without  an  adequate  legal  rem- 
edy. There  Is  a  latft  of  ivecislon  in  tiie  com- 
platot  but  it  tmdertakes  to  state  facts  which 
would,  if  well  stated,  constitute  a  good  equi- 
table cause  of  action.  It  alleged  the  frequent 
commission  of  acta  injurious  to  the  freehold 
and  the  ccmtlnuance  of  the  Injuries  at  the 
time  suit  was  brought  A  threat  of  continu- 
ance of  those  Injuries  may  be  Implied  from 
constant  repetition  of  the  acts.  Then  was 
no  demurr^  to  the  complaint  and  no  ob- 
jection to  It  of  any  kind  was  taken  below. 
Ita  statementa  were  perhaps  defectlvei  but 
it  is  usy  to  see  what  was  intended  to  be 
set  Anth.  Be^e^ng  the  effect  of  a  failure 
to  raise  the  question  of  tasuffldency  in  the 
trial  court  Chief  Justice  Hayt,  In  BUuA  v. 
Bent  20  Colo.  842,  88  Pac.  387,  said:  "Un- 
der these  circumstances,  If  the  facta  alleged, 
with  all  reasonable  deductions  that  can  be 
drawn  tii^efrom,  are  snf&dent  to  show  a 
cause  of  action,  the  complaint  will  be  upheld 
upon  review."  See,  also,  Wilcox  v.  Jamleson, 
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aO  Colo.  158.  36  Pftc.  902.  The  plalntiflTB 
«nly  remedy  at  law  was  an  action  for  dam- 
flgeg  upon  each  recurrence  of  tbe  act;  but 
ttae  remedy  afforded  by  an  Indefinite  sncces- 
slon  of  lawsuits  can  hsrdly  be  regarded  as 
adequate,  and,  besides,  tbe  prevention  of  a 
multiplicity  of  suits  is  one  of  tbe  grrounds  of 
jurisdiction  in  equity.  Bat  even  if  the  de- 
fects In  the  complaint  were  more  seriouB 
tlian  they  are,  for  the  reason  that  the  plead- 
ing was  treated  throttghout  tbe  whole  pro- 
ceeding and  until  this  time  as  sufficient.  It 
is  too  late  to  bring  it  Into  qnestion.  Nix  t. 
MlUer,  26  Colo.  203,  211,  57  Pac.  1084.  But 
coDnsel  say  that  the  «bJectloDB  to  the  com- 
ptalnt  coQid  not  have  been  encceasfully  taken 
below,  because  its  character  was  twofold, 
oomblnlng  a  claim  for  damages  with  a  de- 
mand for  equitable  reUef;  and  that,  while 
bad  as  a  bill  tot  an  injunctiou.  it  stated  a 
good  cause  of  action  tat  at  least  nominal 
damages.  Now,  there  is  no  allegation  in  tbe 
oomplalnt  that  tbe  plaintiff-  had  sustained 
damage  In  any  specific  sum.  The  pleading 
^UA  state  that  by  the  acts  of  the  defendant 
be  was  injured,  and  tbe  statement  was  neces- 
sary to  enable  him  to  secure  tbe  relief  he 
sought;  but,  without  more,  It  would  not  en- 
title bim  to  a  Judgment  for  damages.  The 
naked  prayer  fer  auch  damages  gave  no 
character  to  the  complaint.  Its  character 
must  be  Bought  In  Its  allegations,  and  upon 
those  the  only  rvllef  which  oonld  be  allowed 
was  equitable.  It  waa  a  UU  for  an  injunc- 
tion, and  notUng  else. 

The  ranalning  question  is  whether  the 
defendant  had  acqoiEed  the  right  to  make 
the  use  whldli  lie  did  of  the  old  tlver  bed. 
When  tbe  liver  abandoned  ita  original 
course,  ttae  bed  over  which  it  formerly  dow- 
«d  became  part'<tf  the  mirrQunding  land.  At 
the  time  the  change  occiuTed  the  title  wu 
in  the  United  States.  By  ita  patent,  after^ 
wards  issued,  tlie  goTemment  cwtveyed  the 
laud  to  tbe  plaintUt.  Tbeold  bedwaspartof 
the  land  conveyed  by  the  patoit,  and  It  de- 
volved upon  the  defendant  to  show  br  what 
ri^t  he  was  dlsctaarging  0>e  water  from  hia 
ditch  upon  ground  beloDi^g  to  tale  neighbor. 
Water  from  the  Df^rea  river  had  been  reg- 
idarly  and  l^sally  appn^irlated,  and  a  ditch 
constructed  to  utlllae  the  approprlatltm. 
wlilfih  aeema  to  have  been  amply  anfflcient 
for  tbe  purpoaea  for  which  it  was  conatmct- 
ed.  It  passed  tiirongta  tbe  irialnttfl'a  land, 
and  he  held  the  lazid  snbject  to  ease- 
ment The  right  asserted  is  to  divert  water 
from  thlB  ditch,  and  cause  it  to  flow  over 
another  portion  of  plaintiff's  land.  The  de- 
fendant bad  used  the  ancient  channel  to  con- 
water  before  the  issuance  of  the  patent; 
bat  mere  user,  however  long  eontinned.  could 
give  no  title  as  agatnat  the  United  Statea. 
Unless,  before  tbe  patent,  in  pursuance  of 
law,  an  easenleift  had  been  properly  acqalr- 
ed,  the  title  conveyed  to  tbe  plaintiff  was  not 
snbject  to  Qie  asaerted  right.  After  the  con- 
veyance the  land  could  be  burdened  with  a 
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right  of  way  for  water  only  by  the  consent 
of  ttae  plaintiff,  or  by  a  proper  legal  proceed- 
ing. Mills'  Ann.  St  |  2260.  It  Is  not  pre- 
tmded  that  there  ever  was  any  such  consent 
or  proceeding.  The  act  of  Congress  prorldes 
ttaat  whenever,  by  priority  of  possesion, 
rights  to  the  nse  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes 
have  vested  or  accrued,  and  are  recognized 
by  local  customs,  laws,  and  decisions  of 
courts,  the  possessors  and  owners  of  soch 
vested  rights  shall  be  maintained  and  pro- 
tected in  ttae  same;  the  right  of  way  for  tlie 
construction  of  ditches  and  canals  for  tlie 
purposes  specified  is  acknowledged  and  con- 
fessed; and  that  all  patents  granted  and  all 
pre-emptions  or  homesteade  allowed  shall  bo- 
subject  to  any  vested  or  accrued  water  rights 
or  rights  to  ditches  and  reservoirs  used  in 
connectlott  with  such  water  rights.  Bev.  St. 
U.  8.  H  2S3&,  2340  [U.  S.  Oomp.  St  1801,  p. 
1437].  It  was  not  contemplated  by  the  tare- 
going  provisions  that  the  privilege  of  appro- 
Iitlating  water  or  the  r^ht  to  occupy  oat^de 
land  for  the  purpose  of  Its  conveyance  to 
the  land  of  the  appnvriator  should  be  unre- 
stricted. The  reason  for  tbe  law  was  the 
necessity  for  tbe  use  of  water  upon  tbe  land 
which  exlated  In  ttae  aectlona  of  country  to 
which  its  ptwlBiona  were  Intended  to  be 
applicable.  Those  sections,  without  the  right 
to  use  water  upon  them,  taken  from  the  pub- 
lie  domain,  would  have  remained  a  wilder- 
ness. Where  the  water  must  be  brought 
from  a  dlatanoe,  unless  ttae  approprlator 
could  convey  it  over  tbe  Intrarailng  land, 
the  privily  would  be  useAeas.  The  r%hts 
recognised  by  tbe  statute  therefore  spring 
frmn  necessity,  and  tbe  necesrtty  is  cemmon 
to  all  the  aattlera  In  tbe  n^gtabwhood;  so 
thal^  in  order  that  others  may  not  suffer  in- 
Jury,  tbe  rights  of  tbe  approprlator,  both  aa 
to  water  and  tig^t  of  way,  are  limited  by  his 
needs.  Basey  v.  OaUagtaer,  20  Wall.  670,  22 
L.  Ed.  402;  Orisman  v.  Helderer,  Q  Colo.  0K>. 
And  it  was  upon  the  theory  of  necessity  that 
the  defeadanl^a  ansvrer  was  drawn.  It 
averred  that  the  use  of  the  water  and  of  the 
old  bed  of  ttae  river  for  its  conveyance  was 
necessary  to  him.  In  bis  testimony  he  said 
that  such  nse  was  necessary  tor  two  par- 
poses:  First  to  regulate  ttae  ftow  of  waber 
in  his  ditch— that  is,  when  his  ditch  was 
running  too  full,  to  enable  bim  to  relieve  it 
of  the  excess;  and,  second,  to  famish  water 
on  hlfl  premises  for  bis  stock. 

1.  The  statute  reqnlrea  every  person  di- 
verting water  for  purpoaea  of  irrigation  fnnu 
the  public  domain  to  erect  and  nmbrtaln  a 
bead  gate.  Hills'  Ann.  St  I  S2W1.  Wtam 
the  plaintiff's  beaA  gate  was,  or  wfaat  waa 
its  condition,  does  not  appear;  but  be  testi-' 
fled  that  it  could  be  so  placed  as  to  enable 
him  to  i«gulate  the  flow  of  water  through 
the  ditch.  According  to  himself,  flkerefwe, 
the  construction  and  maintraaswe  by  bim  of 
a  suitable  bend  gate  at  the  proper  place 
would  render  any  dasdiarge  of  water  from 
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tiie  ditch  upon  tbe  plalntilTa  land  wholly 
unnecessary.  He  did  not  say  so  In  words, 
but  it  seems  clear  from  what  he  did  say  that 
the  reason  why  he  forced  upon  his  nelgh- 
lior's  property  the  burden  of  carrying  off  his 
surplus  water  was  simply  and  only  to  avoid 
the  trouble  of  making,  malntainlnr,  and  us- 
ing a  proper  head  gate. 

2.  The  Dolores  river  flowed  through  tha 
defendant's  land.  The  point  In  the  old  chan- 
nel where  be  watered  his  stock  was  only 
about  lliO  yards  from  the  river.  He  also  had 
a  well  at  his  house,  which  he  used  for  wa- 
tering stock.  It  abundantly  appears  that 
bis  own  land  furnished  ample  facilities  for 
supplying  his  stock  with  water.  From  his 
own  statements  the  conclusion  Is  irresistible 
that  In  turning  his  wat^  upon  the  plaintiff's 
land  it  was  convenience  merely,  and  not  ne- 
cessity at. all,  by  which  he  was  influenced. 
No  condition  existed  under  wblch  a  rlgfit  to 
render  worthless  to  the  plaintiff  any  portion 
of  his  property  could  be  acquired  by  tbe  d»- 
fendant. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  1b 
conformity  witlk  this  <vinloii. 

Beversed. 


FROMaN  t.  WILSON. 

(Court  of  Appeals  of  Colorado.   Nov.  14,  1004.) 

BIU:.  or  EZCSFnOire— FBBSBBVATIOn— AKTI- 

uvrrs— ironci— BEcrrAU— Evi- 

DKRCI— BKVISW. 

1,  Where  a  trial  Judge  refnsed  to  certify  a 
bill  of  exceptions,  and  It  did  not  appear  that 
the  opposite  party  was  given  timely  or  any  no- 
tice that  the  document  purporting  to  be  tl^  bill 
of  exceptions  would  be  sought  to  be  preserved 
by  affidavits,  as  aathorised  oy  Hills'  Aim.  Code, 
i  885,  the  bill  of  exceptions  cannot  be  so  pre- 
served. 

2.  Where  the  affidavits  atta^ed  to  a  docu- 
ment purporting  to  be  a  bill  of  exceptions  whidi 
tbe  coort  refused  to  sign  did  not  show,  and  it 
did  not  appear  from  the  record,  that  all  tbe 
evidence  offered  and  introduced  at  tbe  trial  was 
preserved  In  the  recud  on  appeal,  the  suffi- 
ciency of  the  evidence  to  sustain  the  Judgment 
cannot  be  reviewed. 

8.  In  the  absence  of  a  bill  of  exoeptlons,  er- 
rors oGcniTing  at  the  trial  and  the  sufficiency 
of  the  evidence  to  sustain  the  Judgment  cannot 
be  reviewed. 

Appeal  from  Bent  County  Court. 

Action  by  Frank  A.  Froman  against 
George  R.  WUsou.  A  Judgment  was  ren- 
dered in  favor  of  d^endant,  and  plaintiff 
appeala  Affirmed. 

J.  C.  Horn,  for  appellant 

MAXWELL,  J.  The  Judge  who  tried  this 
case  below  reftised  to  allow,  sign,  and  seal 
the  document  tendered,  purporting  to  be  tbe 
bill  of  exceptions — ^for  what  reason,  does  not 
BH>ear  from  the  record.  Attempt  was  made 
to  attest  and  prove  the  same  by  affidavits, 
as  provided  by  Ullls'  Ann.  Code,  {  386,  which 
contains  tbe  following:  "Provided,  that  when 
a  bill  <tf  exertions  Is  sought  to  be  preserved 


by  affidavits,  the  opposite  party  shall  have 
timely  notice  thereof,  and  may,  within  a 
reasonable  time  thereafter  file  counter  affi- 
davits and  the  Supreme  Court  shall,  upon 
Botiee  and  such  proof  as  may  be  necessary, 
determine  and  settle  what  Is  tbe  true  bill 
In  that  behalf."  There  is  nothing  In  the 
record  presented  here  to  indicate  that  the 
opposite  party  liad  timely  or  any  notice  that 
tbe  document  purporting  to  be  the  bill  of 
exceptions  would  be  sought  to  be  preserved 
by  affidavits.  Compliance  with  this  require- 
ment of  the  Code  is  necessary  to  the  pre- 
servation of  a  bill  of  exceptions  by  the 
method  provided  In  section  885,  supra. 

Further,  tbe  affidavits  attached  to  the 
document  purporting  to  be  the  bill  of  ex- 
ceptions, do  not  show,  and  it  nowhere  ap- 
pears from  tbe  record  presented,  tliat  all 
of  the  evidence  offered  and  introduced  at 
tbe  trial,  Is  preserved  in  tbe  record  pre- 
sented to  this  court,  for  which  reason  the 
sufficiency  of  the  evidence  to  sustain  the 
Judgment  cannot  be  inquired  into,  and  the 
presumption  prevails  that  the  Judgment  was 
warranted  by  tbe  evidence.-  Bebrman  v. 
Stranahan,  15  Colo.  App.  454,  62  Pac.  1060. 

The  case  was  tried  below  by  tbe  court 
without  a  Jury,  upon  an  appeal  from  a  Jus- 
tice court.  Tbe  questions  presented  here- 
are  based  upon  errors  alleged  to  have  taken 
place  at  the  trial,  and  as  to  the  sufficiency 
of  tbe  evidence  to  sustain  the  Judgment. 
There  being  no  bill  of  exceptions,  we  cannot 
entertain  the  errors  assigned. 

Tbe  Judgment  most  be  affirmed.  Afflrnwd. 


STACY  V.  BERNARD. 

(Ccurt  of  Appeals  of  Colorado.   Nov.  14,  1904.) 

nrSTICEB  OV  THB  PEACB— BXECUnONB— XH- 
rOBCEUBNT  BT  NONOFFICIAIi  KB- 
aon— VALIOITT. 

1.  Under  Mills'  Ann.  St.  I  2668,  providing 
that  all  executions  Issued  by  a  Justice  of  the 
peace  abail  be  directed  to  any  constable  of  the 
proper  county,  a  constable  alone  can  execute 
writs  of  execution  issued  by  a  justice  in  civil 
actions  In  the  absoice  of  a  diowing  that  a  per- 
son other  than  tbe  constable  was  deputed  by  the 
Justice  to  execute  tbe  same. 

2.  A  constable  has  no  authority  to  appoint  a 
deputy  or  subatitnte  to  make  a  fale  under  an 
execution. 

8.  Where  an  execution  was  delivered  by  a 
constable  for  execution  to  one  not  an  officer, 
and  tbe  latter  sold  real  estate  thereundn  at  a 
sale  which  the  constable  did  not  attend  and  In 
which  be  took  no  part,  the  sale  was  void. 

Appeal  from  District  Court,  Teller  County. 

Action  by  J.  O.  Bernard  against  J.  Stacy. 
A  Judgment  was  rendered  In  favor  of  plain- 
tiff, and  defendant  appeals.  Affirmed. 

T.  B.  MacDonald,  for  appellant.  David 
P.  Wilder,  for  appellee^ 

MAXWELL,  J.  Action  by  appellee  to  set 
aside  a  pretended  ezecntlon  sale  of  a  boose, 

^  1  8es  SliwUti  and  CoaMablMi,  veL  «,  Owt  ZMg. 
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made  under  an  execution  Issued  oat  of  a 
justice  court  and  for  damages.  On  motion, 
judgment  on  tbe  pleadings  was  rendered  In 
favor  of  appellee. 

It  Is  admitted  hj  connael  for  appellant  In 
his  brief  that,  'If  judgment  on  tbe  plead- 
ings was  legal,  no  ground  for  complaint  can 
be  fonnd  in  tbe  amount  of  damages  allowed." 
The  verlfed  complaint  set  fortb  that  plain- 
tiff was  tbe  owner  and  in  possession  of  tbe 
house  at  tbe  date  of  the  execution  herein- 
after referred  to;  that  judgment  bad  been 
rmdored  against  him  In  the  justice  court; 
that  an  execution  had  been  issued  thereon, 
and  returned  sattsfled  in  part;  that  a  sec- 
ond execution  was  Issued,  and  delivered  to 
a  constable  of  the  count;;  that  tbe  con- 
stable to  whom  this  »ecuti(m  was  Issued 
and  delivered  turned  over  and  delivered  such 
execution  to  one  Hathaway,  who  was  not 
a  constable,  and  not  autborlzed  by  law  to 
execute  tbe  same;  that  Hathaway  went  to 
the  place  of  sale  designated  In  tbe  not]<itf 
of  sale,  and  proceeded  to  make  a  pretended 
sale  of  such  house,  tbe  only  persons  present 
at  ttie  time  and  place  of  sale  being  Hath- 
away and  Oie  judgment  creditor;  that  there- 
upon Hathaway  pretended  to  sell  said  bouse, 
and  called  for  bids;  that  the  judgment 
■  creditor  and  Hathaway  bid  upon  the  prop- 
erty, and  Hathaway  finally  struck  off  the 
property  to  himself,  upon  his  bid  of  the 
amount  due  on  the  execution,  declaring 
aloud  the  property  "sold  to  Hatbaway" ;  that 
subsequently,  upon  failure  of  Etathaway  to 
pay  to  tbe  constable  the  amount  of  tala  bid, 
the  execution  was  returned  to  tbe  justice 
court  by  tbe  constable  to  whom  tbe  same 
had  been  Issued  and  delivered.  Indorsed: 
"Executed  September  8rd,  A.  D.  1897,  by 
levying  upon  one  certain  bouse  on  BL  War- 
ren Avenue,  consisting  of  four  (4)  rooms, 
painted  white  with  green  trimmings  and 
numbered  601,  which  was  advertised  in  three 
conE^Icuous  places  and  sold  to  E.  O.  Van- 
atta  for  the  sum  of  fifty  one  ($51.00)  dollai's, 
that  being  the  highest  and  best  bid  offered 
on  September  13th,  at  1  o'clock  p.  m.,  A.  D. 
1S87.  W.  B.  Craig,  Constable."  E.  G.  Van- 
atta,  named  In  the  return,  was  the  judgment 
creditor,  who  subsequently  sold  the  house 
to  the  defendant,  appellant  here. 

All  of  the  above  aUegatlons  of  the  com- 
plabit  were  admitted  by  the  answer.  The 
complaint  Is  voluminous,  occupying  about 
seven  pagra  of  the  abstract,  and  embodies 
therein  allegationa  of  fraud  and  illegal  acts, 
principally  conclusions  of  law,  to  the  denial 
of  which  the  answer  Is  principally  addressed. 
"All  executions  issued  by  a  justice  of  tbe 
peace  shall  be  directed  to  any  conatoble  of 
the  proper  county."  Mills'  Ann.  St  |  2668. 
In  treating  of  the  powers  and  duties  of  con- 
stables, Mr.  Crocker  says:  "They  alone  can 
execute  processes  from  justice  courts  In  civil 
actions,  except  in  cases  where  the  justice 
may  depute  another  person  to  perform  such 
service."  Crocker  on  Sheriffs,    1019.  There 
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Is  no  pretense  in  case  that  the  justice 
deputed  Hathaway  to  execute  tbe  writ  To 
the  contrary,  it  Is  admitted  that  the  writ 
was  directed  to  any  constable  of  the  county, 
and  that  Hathaway  was  not  a  constable. 
No  statutory  authority  exists  In  this  state 
for  the  appointment  of  a  deputy  or  sub- 
stitute by  a  omstable  to  make  a  sale  under 
a  writ  xO.  execution.  The  sale  mt  personal 
property  by  virtue  of  any  execution  must  be 
conducted  by  the  sheriff  or  other  officer 
holding  tbe  execution.  An  auctioneer  may 
be  employed  to  call  off  the  property.  The 
officer,  however,  must  be  present  and  con- 
duct and  direct  ttie  sale,  and  the  property 
can  only  be  struck  off  by  such  auctioneer  to 
tbe  bidder  with  his  assoit  and  approval 
The  sale  must  be  the  officer.  Crocker 
on  Sheriffs,  {  481.  Freeman  on  Executions, 
I  291.  Gordon  T.  Camp,  8  Fa.  849,  45  Am. 
Dec.  647,  was  an  action  of  replevin.  De- 
fendant rested  bis  title  on  a  constable's  sale 
made  by  the  constable  of  Standing  Stone 
township.  Tbe  statute  directed  justices  of 
the  peace  to  issue  their  process  to  tbe  con- 
stable of  tbe  township  where  the  defendant 
resided.  The  court  said:  "Here  the. execu- 
tion was  delivered  to  tbe  constable  of  Her- 
rick,  who  gave  it  to  tbe  constable  of  Stand- 
ing Stone.  Bvery  act  dtme  by  the  constable 
of  Standing  Stone  was  Illegal.  His  sale  was 
as  if  no  execution  had  Issued.  His  acta 
were  utterly  void,  and  he  was  a  trespasser." 
In  Bruce  v.  Eindlcott,  16  Colo.  App.  606.  G6 
Pac  679 — ^replevin— defendant  underto<A  to 
defend  upon  the  ground  that  he  had  been 
appointed  a  special  constable  to  execute  tbe 
writ  of  execution  under  which  he  had  seized 
the  property.  The  statute  requires  a  writ- 
ten Indorsement  under  the  seal  of  tbe  jus- 
tice on  the  back  of  the  process  to  be  served. 
The  seal  of  the  justice  was  lacking.  It  was 
held:  "We  are  compelled,  therefore,  to  hold 
that  the  defendant  was  not  legally  appoint- 
ed a  special  conBtable,  and  that  all  of  bis 
acte  in  the  attempted  exercise  of  power  as 
such  by  levying  the  writs  of  execution  were 
invalid,  and  of  no  effect"  To  the  same  ef- 
fect is  Gort  V.  Newman,  6  Colo.  Ak>.  154, 
40  Pac.  242.  The  acts  of  a  commissioned 
officer  being  void  because  process  was  not 
issued  to  him,  and  the  acta  of  one  who  bad 
been  deputized  under  a  statute  authorizing 
such  deputation  by  the  justice  being  invalid 
on  account  of  a  technical  Irregularity  In  the 
document  evidencing  his  appointment,  with- 
out doubt  or  question  tbe  acts  of  one  with- 
out a  shadow  of  authority  must  be  held  to 
be  invalid  and  void.  Under  tbe  admit- 
ted facta  in  the  case  in  band  the  acts  of 
Hathaway  were  absolutely  void,  and  no  title 
to  the  property  was  conveyed  by  the  pre- 
tended sale  made  by  him. 

Appellant  contends  that  Hatliawsy  acted 
as  auctioneer  only.  It  is  admitted  that  tbe 
constable  to  whom  the  writ  was  delivered 
was  not  present  and  did  not  conduct  the 
sale,  which,  under  tbe  authority  of  Crocknr 
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ind   Freeman,   above   cited,   la  euentlaL 
There  was  no  error  In  granting  the  motion 
for  Judgment  oa  the  pleading!,  mnd  the 
judgment  will  be  affirmed. 
Affirmed. 


PILGRIM  OONSOL.  MIN.  00.  T.  BOARD 

OF  COM'RS  OP  TBIiLBR  OOUNTY. 
(Oonrt  of  Appeals  of  Goltnvdo.   Mot.  14. 1901) 
Tijunon  —  BBBomoTn  taanammiT— appmal 

TO  DUTBIOT  COUBT— iJ'PBAL  TO  AP- 
PEEXATE  COUBT. 

1.  Laws  1889,  pp.  24,  25  (2  Mills*  Ann.  St  If 
888&-8842),  provide  that  one  Injured  by  an  er- 
roneous assessment  of  taxes  may  petition  the 
county  commisaioners  for  relief,  ana  give  an  ap- 
peal to  the  district  court,  bat  provide  for  no 
other  appeal.  Ijaws  1S91,  p.  119,  creating  the 
Court  of  Appeals,  provides  uiat  It  shall  have  jo- 
risdietitm  '^to  review  the  final  judgments  of  in- 
ferior courts  of  record  in  all  dvU  cases  and  In 
all  criminal  cases  not  capltaL"  HtM,  that  the 
law  of  1889  creates  a  spedal  proceeding,  from 
which  no  appeal  lies  from  tiie  district  court  to 
the  Court  of  Appeals. 

ISrror  to  District  Oonrt,  Teller  Ooanty. 

Petition  by  the  Pilgrim  Consolidated  Min- 
ing Company  to  the  board  of  county  commls- 
Bloners  of  Teller  connty  tor  relief  from  an 
nnjnst  assessment  for  taxation.  From  a 
judgment  of  the  district  court  affirming  the 
action  <^  the  coonty  commlaalonerB  In  deny- 
ing the  petition,  petitioner  brings  error.  Die- 
mined. 

Wolcott,  yaHe  ft  Waterman.  H.  H.  Bladc- 
mer,  McAllister  ft  Oandy,  K.  C.  Scbnyler, 
and  W.  W.  Field,  for  plaintiff  in  error. 
TtaomnB,  Bryant  &  Lee,  Frank  J.  Hangs,  and 
Scott  Ashton,  for  defendant  In  error. 

QUNTBR,  J.  Plaintiff  in  error,  the  owner 
of  mining  claims  in  Teller  connty,  filed  its 
petition  with  the  board  of  county  commis- 
eloners,  asking  relief  from  an  unjust  assess- 
ment  for  taxation  of  aaid  Interests.  The  pe- 
tition was  denied  by  the  board,  and,  on  ap- 
pesl,  by  the  dlatrict  oonrt  An  appeal  to  the 
Supreme  Court  from  the  judgment  of  the 
district  eonrt  was  dlnulwed  tar  lack  of  jn- 
risdlctlon.  The  Pilgrim  Consolidated  Min- 
ing Company  t.  Board  of  Gounty  Commlo- 
Bioners  (Colo.  Sup.)  76  Pac.  864.  From  the 
judgment  of  the  district  court  the  case  Is 
now  bere  on  error.  Onr  jurisdiction  is  de- 
nied to  review  the  jndgment 

Tbifl  proceeding  was  under  a  statute  (Laws 
1888,  pp.  24^  25;  2  Mills*  Ann.  St  8  .3S3&- 
8842).  The  statute,  in  cases  of  unjust  assess- 
ment; authorises  the  injured  par^  to  file  s 
petition  for  relief  with  the  board  of  county 
commlssionarB,  a  bearing  tbereon,  and  an  ap- 
peal from  the  action  of  the  board  to  the  dis- 
trict court  The  district  court  on  tbe  appeal 
baa  the  same  poww  as  the  boardr— that  la, 
It  may  cornet  the  unjust  assessment— and 
in  sudi  case  the  connty  treasurer  is  author^ 
Ized,  on  the  filing  with  blm  a  copy  of  the 
judgment  of  the  court,  to  refund  tbe  taxes 


of  petitioner  according  to  anch  Jndgment  A 
condition  precedent  to  the  taking  of  the  ap- 
peal 1b  the  payment  by  petitioner  of  the  tax- 
es according  to  the  assessment  made  by  the 
board  of  county  commissioners.  Before  the 
enactment  of  this  statute  the  board  of  coun- 
ty commissioners  bad  almost  unlimited  pow- 
er to  correct  any  error  that  might  occur  In 
assessments.  Laws  1885,  pp.  317,  318;  2 
Mills'  Ann.  St  S  3795;  Oen.  St  1S83,  §  2825; 
2  Mills'  Ann.  St  {  3777;  Breeze  v.  Haley,  10 
Colo.  5, 13  Pac.  973.  But  no  appeal  lay  from 
its  action  to  the  district  court  or  to  any  oth- 
&  tribunal.  Apparentiy  tbe  controlling  pur- 
pose of  the  statute  under  consideration  was 
to  provide  for  a  review  by  the  district  court 
of  the  action  of  tbe  board  in  matters  of  as- 
sessment Its  title  reads:  "To  provide  for 
an  appeal  from  the  board  of  county  commis- 
sioners upon  disallowance  of  petition  for 
modification  of  assessment"  When  the  body 
of  the  act  Is  consulted  to  ascertain  the  ap- 
peal thus  provided  for,  we  find  It  to  be  an 
appeal  from  the  board  of  county  commis- 
sioners to  the  district  court  No  other  appeal 
Is  provided  for  by  the  act  Speaking  of  tills 
act  in  Board  of  Commissioners  v.  Denver 
Union  Water  Company,  76  Pac.  1061,  1062, 
our  Supreme  Court  says:  "The  proceeding 
here  Is  neither  an  action  at  law,  nor  a  suit 
in  equity,  but  is  a  special  statutory  proceed- 
ing. It  Is  well  settled  that  neither  a  court 
of  common  law  nor  a  court  of  equity  has  the 
power  to  give  relief  against  the  erroneous 
judgments  of  assessing  bodies,  except  as 
they  may  be  specially  empowered  by  law 
to  do  so.  2  Cool^  on  Taxation  (3d  Bd.)  1382 
et  seq.  The  statute  under  consldwation  Is 
the  source  and  measure  of  the  power  and 
jurisdiction  both  of  tbe  board  of  commis- 
sioners and  the  district  court  to  afford  relief 
to  a  complaining  taxpayer.  Hie  remedy 
thereby  given  is  purely  statutmy,  and  exists 
only  because  tbe  statute  gives  it  Thereun- 
der the  district  court  has  not  original  juris- 
diction of  tbe  subject-matter  of  tbe  contto- 
versy  amtemplated*  wbich  is  tbe  alleged  un- 
jwt  assessment;  and  could  not  tn  the  first 
instance,  but  only  by  appeal,  enterthin  the 
petition  of  one  bringing  bis  case  within  It 
'Whatever  the  rule  may  be  in  civil  actions 
at  law  or  in  equity,  which  for  this  state  Is 
as  declared  in  Mackey  v.  ^Iggs,  26  Pac.  181, 
it  does  not  govern  appeals  from  an  assess- 
ing board  under  this  act,  which  provides  for 
a  spedal  procedure  in  wbicb  tbe  practice  Is 
clearly  defined.  Tbe  doctrine  is  tersely  stat- 
ed by  Judge  Cooley,  who  says  that  the  rule 
is  well  established  that  where  an  appeal  is 
allowed  to  any  court  from  an  assessing  body, 
whatever  tbe  grade  of  the  court,  It  is  one 
of  limited  jurisdiction  for  such  purpose,  and 
must  ke^  stricUy  within  It"  See,  also. 
Citron  V.  County  Oojnmisrioners,  18  Colo. 
553,  556,  88  Pac.  518. 

We  think  it  clear  from  a  reading  of  tbe 
act  of  1889,  and  also  from  tiie  authorities, 
that  tbe  jud^ent  which  we  are  asked  to 
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review  was  rendered  In  a  special  statntory 
proceeding.  This  Btatnte  conferred  upon  the 
district  court  upon  appeal  certain  powers  in 
matters  of  assessment  theretofore  exercised 
by  the  board  of  county  commlaidoners.  We 
have  also  seen  that  the  act  makes  no  provi- 
sion for  a  review  of  the  ]iidg:nient  of  ttie 
district  court  by  error  or  otherwise.  If  we 
have  Jurisdiction  of  this  proceeding  on  error, 
it  Is  under  subdivision  1,  i  4,  of  the  statute 
creating  this  coort  and  defining  Its  Jorisdle- 
tion  (I^ws  1891,  p.  119;  3  Mills*  Ann.  St 
[Rev.  Supp.l  S  1002d);  Town  of  Fletetaer  T. 
Smith,  18  Colo.  App.  201,  70  Pac.  «97;  In  re 
People's  Savings  Bank,  18  Colo.  App.  294,  71 
Pac.  307.  Snch  statute  of  1891  provides  that 
this  court  shall  have  Jurisdiction  "to  revierw 
the  final  Judgments  of  Inferior  courts  of  rec- 
ord  in  all  civil  cases  and  in  all  criminal  casei 
not  capital."  Does  this  general  act  empower 
this  court  to  review  on  error  the  Judgment 
rendered  In  this  special  statutory  proceeding? 
At  the  common  law  the  Judgment  In  snch 
a  proceeding  cfmld  not  be  reviewed  on  error 
or  by  appeal.  "It  is  a  well-settled  rule  In 
most  Jurisdictions  that  where  a  tribunal  ex- 
ercises a  special,  limited  Jurisdiction  confer- 
red by  statute,  and  Jn  which  the  procedure 
is  not  according  to  the  course  of  the  com- 
mon law,  no  appeal  lies  from  Its  action,  un- 
less snch  appeal  is  expressly  provided  by 
statute."  2  Cyc.  Law  ft  Procedure,  p.  540. 
Hadley  v.  Fish,  8  Colo.  51,  52,  decided  before 
the  above  statute  came  Into  existence,  was 
an  attempt  to  have  the  Supreme  Court  of  the 
territory  review  on  error  a  Judgment  of  the 
county  court  In  a  special  statutory  proceed- 
ing contesting  the  right  to  hold  the  office  of 
Justice  of  the  peace.  The  writ  was  dismiss- 
ed; the  court  holding  that  a  common-law 
writ  of  error  did  not  I(,e,  except  to  Judgments 
rendered  In  proceedings  according  to  the 
course  of  the  common  law.  See,  also, 
Vance's  Heirs  v.  Rockwell,  3  Colo.  240.  In 
Lusk  V.  Kerahow,  17  Colo.  481,  484,  80  Pac. 
02,  and  Phillips  V.  Corbin,  25  Colo.  62,  49  Pac. 
279,  the  court  construed  section  1085,  1  Mills' 
Ann.  St.,  which  provides,  "Appeals  may  be 
taken  to  the  district  court  of  the  same  coun- 
ty from  all  final  Judgments  and  decrees  of 
the  county  court,  *  •  **'  and  held  that  It 
provided  only  for  appeals  from  the  Judgment 
of  the  connty  court  rendered  in  the  exercise 
of  Its  ordinary  civil  Jurisdiction,  and  not  for 
appeals  from  judgments  in  special  statutory 
proceedings.  This  court.  In  Town  of  Fletch- 
er T.  Smith,  supra,  tn  commenting  upon  the 
Corbin  Case,  said:  "It  Is  true  that  the  court 
was  there  considering  the  right  of  an  appeal 
from  a  decree  In  a  special  proceeding,  re- 
garding the  annexation  of  towns,  to  the  dis- 
trict cohrt;  but  Identically  the  same  prin- 
ciple is  Involved  as  In  an  attempted  appeal  in 
a  special  proceeding  from  the  county  court 
to  this  oourt,  and  the  language  Is  directly 
applicable."  See,  also,  Martin  v.  Simpklns, 
20  Colo.  438,  38  Pac.  1092.  Shapter  v.  Coun- 
ty Court,  13  Colo.  App.  484,  488.  50  Pac.  59, 


RBPORTHB.  (Goto. 

was  an  attempt  to  have  this  court  take  Juris- 
diction of  an  appeal  from  en  order  of  tbe 
county  coart  appointing  a  conservator  of  a 
lunatic.  In  Town  of  Fletcher  v.  Smith,  su- 
pra, an  appeal  was  attempted  to  this  court 
from  the  Judgment  of  the  county  court  ren- 
dered In  a  special  statutory  proceeding  pro- 
viding for  the  disconnection  of  outlying  ter- 
ritory of  towns  and  cities.  Jurisdiction  was 
contended  for  by  tlie  appellants  In  such  cases 
under  t^e  statute  of  1881;  tbey  dalming 
snch  proceedings  to  be  dvil  cueB,  within  the 
meaning  of  those  words  as  used  in  ttie  stat- 
ute. This  court  declined  JtirisdlctloD  In  both 
cases;  holding  that,  snch  actions  being  spe- 
cial, statutory  proceedlnffi  were  not  civil 
cases,  within  the  meaning  of  such  words  in 
tbe  statute. 

We  are  clearly  Justified,  we  think,  in  con- 
cluding that  the  act  of  1891  does  not  confer 
jurisdiction  upon  this  court  to  review  special 
statutory  proceedings.  This  court  and  the 
Supreme  Court  have  in  several  cases  taken 
appellate  Jurisdiction  of  judgments  rendered 
In  proceedings  such  as  the  one  befora  us; 
but,  as  said  by  tb«  Btuureme  Court  in  The 
Pilgrim  Consolidated  Mining  Company  v. 
Board  of  County  Conunlsslonm,  and  in 
Board  of  Commissioners  v.  Denver  Union 
Water  Company,  the  jurisdictional  question 
now  under  consldeimtion  was  not  raised  in 
any  one  of  such  cases.  In  the  two  last-men- 
tioned cases  the  Supreme  Court,  while  not 
feeling  called  upon  to  decide  ttiis  question, 
of  its  own  motion  expressed  serious  doubt  as 
to  our  Jurisdiction.  The  statute  creating  tbe 
special  proceeding  under  which  the  Judgment 
sought  to  be  reviewed  was  rendered  makes 
no  provision  for  a  review  by  error  or  appeal 
of  such  Judgment  No  other  statute  provides 
for  such  review. 

We  are  wltliout  JurlsdlctioD  of  this  writ  of 
error.  It  must  be  dismissed.  Diamlsaed. 


CROWB  V.  WALKER  et  al. 
(Court  of  Appeals  of  Colorado.   Nov.  14,  1904.) 

WOBK   Ann   UlBOB—ACnoNa   IOB  SBSTXCBe— 

APFEAIi— SUFFICIBNCT   O?  KVtDEHCB. 

1.  A  judgment  in  an  action  tor  services  can- 
not be  sustained  where  neither  the  amount  of 
the  services  performed,  their  value,  nor  fOr 
whom  readend,  in  any  manner  appeus  tma 
tbe  abstract. 

Brror  to  Dtetrtct  Oaurt,  BH  Pno  Ooonty. 

Ac^on  by  Obarles  Walkw  and  onotiaer 
against  Tbomu  Crowe.  There  was  a  judg^ 
rnent  tor  plalntlfls,  and  defaidant  brtnga  er- 
ror. BeversedL 

M.  J.  QalUgan,  ft>r  plalntUf  tn  ernv. 

GUNTER.  J.  This  was  an  action  by  de- 
fendants In  error  to  recover  for  services  al- 
leged to  have  been  p«4ormal  by  themselves 
and  their  assignors  on  a  certain  mining 
claim.  From  a  Jndgmoit  in  th^  favox-  the 
case  la  here. 
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We  rnle  tbe  case  upon  the  erldence  u  dis- 
closed hy  the  abstract  Neitlier  tiie  amount 
9t  the  aaerisem  perftmned,  their  Talne,  nor 
for  whom  rendered.  In  any  manner  appeaia. 
The  Jnc^ment  most  be  revanei 

BoTtttaed. 


FOOT  T.  SMTTHB. 
(Comt  «f  Appeals  of  Colonda  Not.  14, 1901) 

ATTOBIVBTS-COIXXanOR  OF  OI.AIM— TOHPEO- 
MISE— BEVOCATION  OF  AOTUOBITT—aKB  VICES 
— BXCOVEBT— BEASOITABLa  TALtHE. 

1.  Where  a  cRent  gave  bis  attome?  a  written 
asrignmeot  of  a  dalm  to  enable  the  attorney  to 
settle  and  adjoBt  conflicting  claims,  etc.,  as  he 
deemed  beet,  after  the  attorney  made  compro- 
mises and  settlements  under  sach  authority 
it  was  too  late  to  revoke  the  same. 

X  Where  a  client  assigned  bis  dalm  to  tbe 
attorney  In  order  that  he  mlgbt  adjust  conflict- 
ing claims,  etc.,  and  thereafter  the  client  re- 
pudia^  all  steps  taken  by  tbe  attorney  and 
hia  riahts  in  the  premises,  the  attorney  was  not 
boaod  by  the  amoant  which  he  had  named  as 
his  comjiensntion  in  his  atatemmt  to  the  client, 
but  was  entitled  to  whatever  his  services  were 
worth,  to  be  recovered  In  an  action  by  him 
against  the  client 

Brror  to  District  Court,  Arapahoe  County. 

Action  by  Samuel  S.  Smythe  against  Bol^ 
«rt  B.  Foot  Judgment  In  favor  of  plaintiff, 
and  defendant  brings  error.  Beversed. 

Patterson,  Richardson  &  Hawkins,  for 
plaintiff  In  ana. 

THOMSON,  P.  J.  Samuel  J.  Smytbe 
brought  tbla  action  against  Robert  B.  Foot 
for  money  had  and  received  to  the  plaintUTs 
use.  The  plaintiff  tiad  Judgment  for  91,146.- 
32,  and  the  defendant  brings  error. 

Tbe  defendant  was  the  plalntlff'a  attorney 
In  a  protracted  litigation  In  the  Circuit  Court 
of  tbe  United  States,  covering  a  period  of 
seven  years,  Instituted  by  certain  stockhold- 
ers of  the  Wendllog  Cattle  &  Land  Compa- 
ny, of  which  the  plaintiff  was  secretary  and 
treasurer,  to  wind  up  its  affairs.  Tbe  bill 
ctiarged  tbe  plaintiff,  who  was  a  party  de- 
fendant, with  falsifying  the  records  of  the 
company,  and  with  a  number  of  other  fraud- 
ulent practicea  in  connection  with  Its  man- 
agement The  plaintiff  had  a  claim  against 
tbe  company  of  $3,000  or  $4,000,  and  he  em- 
ployed the  defMidant  to  push  that  claim,  and 
Instructed  him  to  fight  the  charges  of  fraud 
to  the  bitter  end.  Tbe  company  was  Insolv- 
ent, and  other  claims  were  urged  against  it 
After  the  litigation  bad  progressed  for  some 
time,  the  plaintiff,  for  an  expressed  consid- 
eration, gave  tbe  defendant  a  written  assign- 
ment of  bis  entire  claim.  The  purpose  of  the 
assignment  was  to  enable  the  defendant, 
without  interference  by  tbe  plaintiff,  to  set- 
tle and  adjust  conflicting  claims  according  to 
his  best  Judgment,  having  in  view  tbe  inter- 
ests of  the  plaintiff.  A  receiver  had  been  ap- 
pointed for  tbe  concern,  and  when  final  set- 
tlement was  reached  he  deposited  In  court 
the  sum  total  of  f5,126.3S,  and  the  amount 
turned  over  to  the  defendant  was  $1,781.85. 


To  avoid  tbe  atEpenss  sttendant  on  threaten- 
ed appeals,  as  well  as  the  uncertainty  of  final 
results,  ttu  defendant  ratered  Into  compro- 
mises with  tike  other  claimants.  In  pursuance 
of  which  he  paid  tbem  certain  sums.  He  al- 
so deducted  some  It^s  ot  costs  advanced  by 
him,  fees  due  blm  by  tbe  plhlntlff  for  previ- 
ous services,  $500  for  the  case  In  band,  and 
a  debt  from  the  plaintiff  to  George  Foot,  tho 
defendant's  brother.  A  balance  remained  of 
$189.69,  which  he  remitted  to  tbe  plaintiff, 
with  a  statement  of  the  account  Attorneys 
of  experience  testified  concerning  the  value 
of  the  defendant's  services  In  tbe  case.  The 
lowest  estimate  was  $1,S00. 

We  have  no  knowledge,  or  means  of 
knowledge,  of  the  process  by  which  the  court 
reached  the  conclusion  that  the  defendant 
owed  tbe  plaintiff  $1,146.32,  He  was  clothed 
with  tbe  fullest  discretion  in  the  matter  of 
compromising  with  adverse  claimants.  It  is 
not  hinted  that  he  was  guilty  of  any  abuse 
of  tbe  discretion,  and  it  hi  apparent  from  the 
facts  as  they  are  laid  before  us  that  his  ac- 
tion was  not  only  taken  In  good  faith,  but 
was,  in  view  of  the  attendant  circumstances, 
eminently  Judicious.  After  the  settlement 
was  effected,  it  was  too  late  to  revoke  the 
authority,  and  the  dtfendant  should  have 
been  allowed  the  aokounts  so  expended.  He 
was  also  entitled  to  compensation  for  hla 
services  out  of  the  money  received.  Respect- 
ing the  payment  of  the  debt  from  the  plain- 
tiff to  George  Woot,  we  are  not  so  well  pre- 
pared to  express  an  opinion.  The  defendant 
testified  that  it  was  made  by  express  agree- 
ment with  the  plaintiff.  The  plaintiff  ad- 
mitted the  debt  and  his  assumption  of  its 
payment,  but  denied  that  it  was  to  be  paid 
omt  of  tills  money.  But,  conceding  tbat  it 
was  proper  to  disallow  the  claim  of  the  de- 
fendant on  account  of  that  debt  the  attitude 
which  the  plaintiff  assumed  relative  to  his 
obligations  to  the  defendant  entitled  the  lat- 
ter to  an  allowance  of  tbe  full  value  of  his 
services.  The  plaintiff,  by  his  complaint 
which'  was  verified,  demanded  $1,781.86,  the 
entire  amount  which  the  defendant  had  re- 
ceived, and  averred  tbat  no  part  of  It  had 
ever  been  paid  over  to  him.  He  undertook 
to  repudiate  the  agreement  under  which  tbe 
defendant  bad  acted  In  affecting  the  settle- 
ments; also  his  obligation  to  the  defendant 
for  services,  and  even  the  very  payment 
which  the  latter  bad  made  to  him.  Because 
of  bis  refusal  to  recognize  any  of  the  defend- 
ant's rights  in  the  premisea,  the  latter  was 
not  bound  by  the  amount  which  he  had  nam- 
ed as  bis  compensation  In  bis  statement  to 
the  plaintiff,  but  became  entitled  to  all  that 
his  services  were  worth;  so  that  even  elim- 
inating tbe  debt  which  he  paid  to  George 
Foot  there  would  still  have  been  nothing  due 
the  plaintiff.  To  the  contrary,  there  would 
have  been  a  balance  on  the  other  side  of  the 
account. 

The  defendant  makes  the  point  tbat  under 
the  facts  which  tbe  evidence  disclosed,  even 
on  tbe  supposition  that  the  plaintiff  might 
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have  been  entitled  to  a  recorery  for  some- 
thing, an  action  for  money  had  and  received 
was  not  Mb  remedy,  and  that  the  defendant's 
motion  for  a  nonsuit  when  the  plaintiff's  ev- 
idence was  in  should  hare  been  sustained. 
We  are  Inclined  to  agree  with  the  defendant, 
hut  we  do  not  tare  to  discuss  the  proposi- 
tion, because  we  find  that  the  merits  of  the 
controversy  an  wltb  him.  Let  tbe  Jndgmeut 
be  reversed. 
Bevened. 


CAMPBELL  et  al.  v.  UILLIKEN  et  at. 
(Court  of  Appeals  of  Colorado.   Nov.  14,  1904.) 
JUDOunm— an  judicata— Aonon—zmuno- 

TZON. 

1.  PlaintilEs  broo^t  a  rait  to  recom  a  money 
judgment  against  two  ct  de  officers  of  a  cor- 
poratioa  In  which  they  were  atockholdeta  for 
property  of  the  corporation  alleged  to  have  been 
misappropriated,  and  to  enjoin  such  defendants 
from  using  the  company's  proper^  In  operating 
a  mining  claim  belonging  to  such  defendants,  to 
restrain  the  holding  of  a  stockholders*  meeting, 
and  for  a  receiver.  At  the  time  such  suit  was 
filed  a  claim  of  certain  apex  rights  subsequently 
asserted  by  such  defendants  as  appurtenant  to 
another  claim  owned  by  them  against  tbe  mine 
owned  by  tbe  corporation  had  no  existence,  bat 
thereafter  by  the  efforts  of  defendants,  and 
through  an  alleged  fraudulent  ooaspiracy,  such 
claim  was  alleged  to  have  been  perfected,  where- 
upon, after  certain  new  directors  had  been  elect- 
ed for  the  corporation,  another  suit  was  brought 
In  another  state  against  tbe  same  and  otha 
defendants  to  restrain  the  carrying  out  of  such 
conspiracy.  Held  that,  such  conspiracy  being 
only  incidentally '  and  collaterally  in  issue  in 
tbe  former  suit,  the  judgment  therein  was  not 
res  judicata  thereof,  so  as  to  justify  an  injunc* 
Hon  against  the  further  proeecutfcn  of  snc^ 
latter  suit. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty. 

Petition  by  Frank  J.  Campbell  and  others 
for  an  Injunction  and  other  relief  against 
John  T.  Mllllken.  as  president  and  director 
of  the  Golden  Cycle  Mining  Company,  a  cor^ 
pwatlon,  and  others.  From  an  order  deny- 
ing the  relief  sou^t,  plalntilfs  appeal.  Af* 
firmed. 

Henry  McGarry,  Waldron  &  Thompson, 
and  Dines,  Whltted  &  Dines,  for  petitioners. 
Branch  H.  Giles,  K.  C.  Schuyler,  and  Charles 
F.  Potter,  for  respondents. 

OUNTER,  J.  A  petition  has  been  filed  In 
this  court  In  the  above  cause,  here  on  appeal, 
by  the  appellees  therein,  to  enjoin  the  plain- 
tiffs In  an  action  pending  in  the  circuit  court 
of  Kanawha  county,  W.  Va.,  from  proceed- 
ijiS  further  therewith,  because,  as  it  is  said, 
such  West  Virginia  action  Is  an  attempt  to 
retry  the  same  cause  of  action  as  Is  before 
this  court  for  decision  by  said  appeal,  and  Is 
therefore  an  interference  with  the  previous- 
ly assumed  Jurisdiction  of  this  court  One 
question  Is  decisive.  If  a  final  decree  In  the 
Colorado  case  would  not  be  res  adjudlcata  of 
the  matter  directly  in  Issue  in  the  West  Vir^ 
ginia  action,  the  petition  should  be  denied. 


The  burden  Is  upon  the  petitioners  to  show 
that  a  final  decree  In  the  Colorado  stilt  would 
be  res  adjndlcata  of  the  matter  proceeded 
on  or  In  issue  In  the  West  Virginia  cause. 
Res  Adjudlcata  and  Stare  Decisis  (Wells)  p. 
286,  {  215.  This  question  Is  determined  by 
an  examination  of  the  complaints  In  the  two 
actions.  Tbe  Colorado  complaint  was  filed 
November  18,  1902,  and,  while  enlarged  by 
amendment  to  embrace  certain  matters  hap- 
pening between  that  date  and  April  25,  1903. 
It  Is  not  material  to  the  purpose  of  this  rul- 
ing to  discuss  the  matters  brought  In  by  the 
amendment,  we  confine  ourselves  to  those  al- 
leged In  the  orl^nal  complaint  This  com- 
plaint, wherein  certain  shareholders  of  the 
Golden  Cycle  Mining  Company  for  them- 
selves and  other  shareholders  similarly  sit- 
uated are  plaintiffs,  and  said  company  and 
two  of  its  then  directors,  Milllken  and  HUt, 
are  defendants,  alleges,  in  substance,  that 
the  defendknts  MlUiken  and  Hill,  in  pursu- 
ance of  a  conspiracy  between  them  to  fraud- 
ulently appropriate  to  their  use  the  property 
of  said  company,  had,  during  the  six  months 
preceding  the  lodging  of  the  complaint  ap- 
plied to  their  use  certain  property  of  said 
company,  and  that  they  were  at  the  time 
of  the  Institution  of  the  suit  using  to  their 
profit,  and  to  the  prejudice  of  defendant 
company,  certain  of  Its  other  property,  In 
operating  a  claim  of  the  Theresa  Gold  Min- 
ing Company.  A  money  judgment  was  asked 
In  favor  of  the  defendant  company  against 
tbe  two  defendants  Milliken  and  Hill  for  its 
property  theretofore  misappropriated,  and 
an  Injunction  restraining  tbem  from  the  fur- 
ther use  of  other  of  Its  property  In  operating 
said  mining  claim.  Tbe  complaint  further 
alleges  that  In  pursuance  of  said  conspiracy 
it  was  the  Intention  of  the  defendant  direct- 
ors, Milllken  and  Hill,  when  It  should  be 
to  their  advantage  to  do  so,  to  sell  certain 
property  owned  by  tbem  to  the  defendant 
company  to  its  prejudice  and  to  their  profit. 
It  Is  also  alleged  that  defendants  Mllliken 
and  Hill  are  about  to  hold  a  stockholders' 
meeting  with  the  purpose  of  reorganizing  de- 
fendant company,  and  thereby  continuing 
their  control  thereof.  Averment  Is  also  made 
for  the  purpose  of  showing  that  It  would  not 
avail  to  apply  to  its  board  of  directors  to 
have  the  action  brought  by  defendant  com- 
pany. A  receiver  of  the  company  is  also  ask- 
ed, to  protect  it  against  said  fraudulent 
schemes  of  defendants  Milllken  and  Hill,  and 
an  injunction  against  tbe  holding  of  said 
stockholders'  meeting.  The  relief  thus 
sought  was  against  the  two  directors  pe^ 
sonally  for  tbe  wrongs  which  they  had  per 
petrated,  and  which  they  Intended  yet  to  per 
petrate.  The  court,  upon  hearing  the  evi- 
dence, denied  all  relief,  including  the  appli- 
cation for  a  receiver. 

"The  Judgment  of  a  court  of  concurrent 
Jurisdiction  directly  upon  the  point  Is  ns  a 
plea,  a  bar;  or,  as  evidence,  conclusive  be- 
tween the  same  parties  upon  the  same  mat- 
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ter  directly  In  question  In  another  court" 
King  T.  Cbaae,  15  N.  H.  9,  15,  41  Am.  Dec 
675.  .  "But  the  juf^^ment  is  thus  coaclusiTe 
only  upon  the  matter  which  was  directly  In 
Issue  upon  the  former  trial;  and  the  ques- 
tion arlaes,  what  Iq  to  be  understood  by  the 
matter  In  issue' r'  Id.,  15  N.  H.  15,  41  Am. 
Dec.  875.  "Xny  fact  attempted  to  be  estab- 
lished by  evidence  and  controverted  by  the 
adverse  party  may  be  said  to  be  In  Issue  In 
one  sense.  As,  for  instance,  In  an  action  of 
trespass,  if  the  defendant  alleges  and  at- 
tempts to  prove  that  he  was  In  another  place 
than  that  where  the  plalntifTs  evidence 
would  show  him  to  have  been  at  a  certain 
time,  it  may  be  said  that  this  controverted 
fact  is  a  matter  In  issue  between  the  par- 
ties. This  may  be  tried,  and  may  be  the 
only  matter  put  In  controversy  by  the  evi- 
dence of  the  parties.  'But  this  Is  not  the 
matter  In  Issue,  within  the  meaning  of  the 
role.  It  la  that  matter  upon  which  the 
pialDtltr  proceeds  by  his  action  and  which  the 
defendant  controverts  by  his  pleadings  which 
is  In  issue.  •  •  •  But  facts  oCTered  In 
evidence  to  establish  the  matters  in  Issue 
are  not  themselves  in  issue,  within  the  mean- 
ing of  the  rale,  although  they  may  be  contro- 
verted on  the  trial.  Deeds  which  are  merely 
offered  In  evidence  are  not  In  issue,  even  If 
their  authenticity  be  denied."  Id.,  15  N.  H. 
15,  16,  41  Am.  Dec.  675.  "Tbe  matter  in  is- 
sue or  the  point  in  controversy  is  that  nlti- 
mate  fact  or  state  of  facts  In  dispute  upon 
which  the  verdict  or  finding  Is  predicated. 
•  •  ♦  In  short,  whatever  Is  merely  matter 
of  evidence  becomes  of  no  importance  after 
the  determination  of  the  matter  in  issue." 
Smith  V.  Town  of  Ontario  (C.  C.)  4  Fed.  386, 
390,  391.  The  matters  in  Issue  in*the  Colo- 
rado action,  tbe  matters  there  proceeded  up- 
on within  the  rule  of  res  adjudlcata,  were 
the  right  to  a  money  Judgment  against  MU- 
Uken  and  Hill  for  the  property  of  defendant 
company  alleged  to  have  been  wrongfully 
appropriated,  the  right  to  an  Injunction 
against  using  defendant  company's  property 
in  operating  the  Theresa  claim,  the  right  to 
an  injunction  against  the  stockholders'  meet- 
ing, and  the  right  to  a  receiver  upon  the  facts 
as  they  existed  at  the  time  of  tbe  Institution 
of  that  action.  Whether  a  fraudulent  con- 
spiracy existed  between  Mllllken  and  Hill 
arose  only  incidentally  and  collaterally  as  a 
matter  of  evidence  In  determining  the  ulti- 
mate state  of  facts  upon  which  the  Judgment 
Is  based,  and  the  Judgment  Is  not  res  adju- 
dlcata as  to  the  existence  of  such  conspiracy. 
As  to  the  right  to  a  money  Judgment  against 
tbe  two  directors,  the  right  to  an  injunction, 
and  the  right  to  a  receiver  upon  the  facts  as 
they  then  existed,  tbe  judgment  Is  res  adju- 
dlcata, but  not  as  to  matters  arising  in  evi- 
dence Incidentally  and  collaterally  to  the 
matters  in  Issue.  King  v.  Chase,  supra; 
Smith  V.  Town  of  Ontario,  supra;  Res  Ad- 
judlcata and  Stare  Decisis  (Weils)  cc.  16,  16. 
The  West  Virginia  case,  filed  Jniy  16, 1904, 


is  by  the  same  parties  plaintiff  as  ia  the 
Colorado  action,  but  against  different  de- 
fendants. The  defendants  therein  are  Mllll- 
ken, Helm,  and  McGarry,  who  composed  a 
majority  of  the  board  of  directors  of  the  de- 
fendant company  as  such  board  of  directors 
was  constituted  at  the  date  of  the  filing  of 
that  complaint;  also  certain  other  stock-' 
holders  of  said  company,  its  treasurer,  and 
tbe  said  company.  That  complaint  alleges, 
In  substance,  that  since  August,  1902,  all 
of  the  defendants  therein  bad  been,  and  at 
tbe  date  of  this  filing  were,  engaged  in  a 
conspiracy  to  fraudulently  appropriate  the 
property  of  defendant  company  to  their  own 
use;  that  in  pursuance  thereof  they  had 
manufactured  a  fraudulent  demand  In  a 
large  amount  claimed  by  them  to  arise  out 
of  certain  alleged  apex  rights,  which  demand 
they  were  then  urging  against  said  com- 
pany; that  they  had  control  of  the  board  of 
directors  of  said  company,  and  also  of  share- 
holders owning  a  majority  of  the  stock  of 
said  company;  and  that  at  an  early  date  the 
defendants  would  present  said  fraudulent 
claim  to  said  hoard  of  directors,  and  would 
have  the  same  allowed,  unless  some  protec- 
tion was  accorded  by  the  court.  While  the 
particular  fraudulent  claim  against  which 
protection  is  asked  therein  grew  out  of,  as 
it  Is  alleged,  the  fraudulent  conspiracy  char- 
ged In  tbe  Colorado  complaint,  this  particu- 
lar claim  had  no  existence  at  the  time  of  the 
filing  that  complaint.  It  further  appears 
that  during  much  of  the  more  than  one  year 
intervening  between  the  filing  of  the  Colo- 
rado complaint  and  the  subsequent  filing 
of  tbe  West  Virginia  complaint  the  defend- 
ants have  been  busily  engaged  In  manufac- 
turing this  particular  claim  and  evidence  and 
conditions  which  may  aid  in  the  allowance. 
Further,  the  present  board  of  directors  has 
two  new  members — Helm  and  McGarry — ■ 
who  have  been  substituted  for  Hill  and  Ross- 
Lewln  of  the  board  as  It  existed  when  tbe 
Colorado  complaint  was  filed.  The  West 
Virginia  Court  Is  asked,  because  of  tbe  ex- 
istence of  this  fraudulent  claim,  the  manu- 
factured evidence  In  support  of  It,  the  ma- 
nipulations of  defendants  In  aid  of  Its  al- 
lowance, and  the  present  composition  of  the 
board  of  directors,  and  the  attitude  of  those 
owning  a  majority  of  the  stock  of  defendant 
company,  to  protect  that  company  against 
such  fraudulent  claim  by  granting  an  in- 
junction, appointing  a  receiver,  or  some  oth- 
er appropriate  relief.  The  state  of  facts 
upon  which  relief  Is  asked  In  the  West  Vir- 
ginia complaint  did  not  exist  at  the  time  of 
the  filing  of  the  Colorado  complaint;  so  was. 
not  passed  upon  In  that  action,  nor  can  it 
be  In  the  pending  appeal.  The  matters  pro- 
ceeded upon — the  matters  in  Issue  in  the 
Colorado  complaint — were  those  In  existence 
at  the  time  of  tbe  filing.  As  stated,  this 
particular  apex  claim  had  no  existence  at 
the  time  of  the  filing  of  the  Colorado  com- 
plaint Further,  its  probability  of  allowance, 
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evea  It  It  had  tben  been  in  existence,  under 
the  facts  and  conditions  as  they  then  were, 
and  the  board  as  it  was  then  constltated, 
might  not  hare  Jnstlfled  any  relief  by  that 
court,  while  the  probablUty  of  allowance 
under  the  facts  and  conditions  as  they  ex- 
isted at  the  time  of  the  filing  of  the  West 
Virginia  complaint  ml^t  JuBtify  that  court 
in  granting  some  relief.  It  is  the  right  of 
plaintiffs  In  the  West  Virginia  pTOceedlng 
to  have  a  hearing  upon  the  cause  of  action 
as  presented  In  the  complaint  tliereln.  They 
have  not  had  such  hearing  In  the  cause  pend- 
ing here  cm  appeal.  Any  Judgment  rendered 
in  the  cause  pending  here  on  appeal  would 
not  be  res  adjudlcata  of  the  matters  In  Issue 
In  the  West  Vlrgltda  complaint  This  is  a 
sufficient  reason  for  denylnf  the  petition 
tararein. 

Fetltton  denied. 

THOMSON.  P.  J.,  not  slttlnf. 


WILSON  T.  JOliOa 
(Oonrt  «l  Appeab  of  OelondD.  Nor.  14. 1901) 

CHATTEL  IfOBTOAOES  -~  VAUDrrT  —  STOCKS  OT ' 
UEBCHAITDI8B— SPECIFIED  ABTICLES— FOB- • 
SESSION  AND  USE  BT  IIOBTGAQEE. 

1.  A  ch&ttel  m<ntgaEe  on  a  stock  of  merdian- 
diae,  executed  by  tradesmen,  providing  that  the 
mortgagor  shall  be  entitled  to  retain  possession 
of  tlie  mortgaged  property  and  use  and  enjoy 
the  same,  is  void  as  against  the  mortgagors 
areditors. 

2.  Where  a  mortgage  execated  by  a  trades- 
man was  not  on  bis  stock  of  merehandiae  gen- 
erally,  but  was  on  a  series  of  specifically  sched- 
uled and  described  chattels,  some  of  which  were 
never  a  part  of  hia  stock,  and  others  were 
segTpgflted  from  the  stock  by  the  mortgage,  a 
proviKion  therein  that  the  mortgagor  should  be 
entitled  to  the  use  and  enjoyment  of  the  mort- 
gaged property  until  default  did  not  invalidate 
the  mort^ige  as  against  the  mortgagor's  cred- 
itors. 

Appeal   from  District  Oour^  Arapahoe 

County. 

Action  by  John  M.  Wilaon  against  Rob- 
ert J.  Jones,  sheriff.  A  judgment  was  ren- 
dered in  favor  of  defendant,  and  plaintiff 
appeals.  Beveraed. 

Phllo  B.  Tol\e»  and  Thomaa  D.  Oobbey, 
for  appellant.  Rogers,  Cutbbert  &  Ellis,  for 
appellee. 

THOMSON,  P.  J.  On  the  2d  day  of  Feb- 
mary.  1900,  tbe  Ixibach  Hardware  Company 
executed  Ita  chattel  mor^gle  to  John  M. 
Wilson  to  aecnre  the  payment  to  talm  of  Its 
promissory  note  for  flKS,  made  the  same  day, 
and  due  three  montbs  from  ita  date.  Tbe 
mortgage  was  duly  recorded  on  tbe  follow- 
ing day.  On  tbe  3d  day  of  April.  1000.  the 
riieriff,  Robert  J.  Jones,  seised  eotaln  of 
the  artlclea  enamerated  In  the  mortgage  by 
virtue  of  a  writ  of  execution  issued  on  a 
judgment  recovered  on  that  day  against  the 
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hardware  company.  Wilson  brought  this 
action  to  recover  the  property  from  the 
sheriff.  In  bis  complaint  be  alleged  himself 
to  be  Its  owner,  and  entitled  to  Its  imme- 
diate possession,  in  virtue  of  his  mortgage. 
The  defendant  answered  that  the  mortgage 
contained  a  prorlalon  that  until  default  made 
by  the  mortgagor  In  the  performance  of  the 
conditions  of  the  mortgage  It  should  be  law- 
ful for  it  to  retain  t±e  posseaalon  of  the 
mortgaged  goods  and  chattels  and  use  and 
enjoy  the  same,  and  that  tbe  effect  of  this 
provision  was  to  render  the  mortgage  vtrid 
as  against  credltcvs,  of  whom  the  execution 
plaintiff  was  one.  This  appeal  la  from  a 
judgment  rented  In  tbe  cause  against  tbe 
plaintiff. 

The  mortgage  embraced  a  number  ot  ar- 
ticles, each  of  which  was  specifically  desig- 
nated In  tbe  instrument.  Thm  were  cono- 
tera,  show  cases,  tools  nsed  in  tbe  carrylag 
on  of  the  mortgagor's  business  and  COTtaio 
stoves  and  beaters,  each  of  which  was  de- 
scribed by  the  name  and  number  which  It 
bore.  The  stoves  and  heatera  were  the  only 
articles  which  had  belonsad  te  ti»  com- 
pany's stock  In  trade,  and  tbey  were  s^ 
anted  from  tbe  etxxA  and  placed  in  the  back 
part  of  the  storeroom.  The  mortgage  fur- 
ther provided  that  in  case  of  default  in  piy- 
ment  of  the  note  according  to  its  tenor,  or 
in  case  of  attachment  or  attempted  sale  or 
removal  of  any  part  of  tbe  property  by  tbe 
mortgagor  without  permlssten  from  the  mort- 
gagee, the  latter  should  be  entitled  to  its 
immediate  and  full  possession.  The  con- 
tention for  the  defendant  Is  that  tbe  provi- 
sion of  the  mortgage  authorising  tbe  mort- 
gagor, until  default  in  the  performance  of 
Its  condttions  to  retain  possession,  and  have 
tbe  use  and  enjoyment,  of  the  property,  ren- 
dered tbe  Instrument  void  as  to  creditors. 
A  mortgage  of  a  stock  of  merchandise,  bj 
the  terms  of  wliicb  an  unrestricted  right 
reserved  In  .the  mortgagee  to  retain,  use,  ant! 
enjoy  the  mortgaged  property.  Is  so  void. 
The  business  of  a  merchant  Is  to  sell  tlic 
articles  composing  hla  stock  as  they  are 
called  for.  He  holds  the  stock  for  no  otber 
purpose;  and  It  may  be  said  generally  that 
sales  from  the  stock  constitute  the  only  \m- 
and  enjoyment  compatible  with  the  business. 
Wilson  V.  Volght,  0  Colo.  614,  13  Pac  726; 
Estes  V.  Bank,  15  Colo.  App.  S3B,  63  F&c. 
788.  This  mortgage,  boweva,  In  terms 
made  the  sale  by  the  mortgagor  of  any  iwrt 
of  the  mortgaged  property  a  breach  of  tbe 
conditions  of  tbe  mortgage,  so  that  the  par- 
ties could  not  mave  Intended  tbe  permission 
to  use  and  enjoy  until  a  violation  of  tboee 
conditions  as  an  authority  to  sell.  In  Kstes 
V.  Bank,  supra,  we  had  occasion  to  consider 
the  effect  of  a  prohibitory  clause  aimllar  to 
this  upon  the  general  permission  to  use  and 
enjoy  a  stock  of  goods,  and  held  that  it 
controlled.  But  it  la  only  in  case  of  a  mort- 
gnge  of  the  stock  as  an  entirety  tliat  the  per- 
mission to  use  and  enjoy  may  be  construed 
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as  an  authoritr  to  sell.  OrdluHrlly,  to  tue 
or  to  enjoy  does  not  mean  to  sell.  But  a 
merchoiit  uses  his  stock  for  the  parposes 
of  trade,  and  those  purposes  require  that  he 
sell  the  articles  composing  It  as  opportunity 
offera  The  nature  of  his  business,  there- 
fore, demands  that  a  permission  to  use  be 
construed  as  a  permission  so  to  sell.  But 
the  reason  for  soch  construction,  where  the 
proi>erty  Ig  described  only  as  a  stock  of 
merchandiae.  the  Idexitity  of  the  tndiTldaal 
constitnentB  of  which  Is  lost  In  the  genea-al 
mass,  has  no  existence  In  the  case  of  a 
mor^ge  of  spedflc  and  separately  describ- 
ed chattels.  This  was  not  a  mortgage  of  a 
stock.  It  was  a  mortgage  of  an  mumerated 
list  oif  articles,  some  of  which  were  never 
part  of  the  stock,  and  others  were  segregated 
from  the  stock  by  the  mortgage.  The  use 
of  those  arttolee  hy  the  mortgagor  was  en- 
tirely consistent  with  their  contlnned  pos- 
session in  him,  and,  not  being  mortgaged  as 
a  stock  of  iflcrchandlee,  but  as  separate 
pieces  of  personal  property,  each  of  which 
was  capable  ot  being  put  to  practical  nee 
while  remaining  in  the  mortgagor*  posses- 
sion, the  liberty,  given  to  use  and  enjoy  them 
was  not  a  liberty  to  sell  them.  This  mort- 
gage fuml^d  creditors  of  the  company  with 
no  ground  of  complaint.  The  Jndgment  wUl 
be  reversed. 
Reversed. 


HUGHES  et  aL  v.  SOHNATJQU 

(Court  e(  Appeals  of  Colorado.   Nov.  14,  1004.) 

VASTBB  AND  HSKVANT— INJUBZBS  TO  SBftVAAT 
— ASSUUED  BISK. 

1.  Plaintiff,  an  iron  riveter  of  mature  agt, 
had  ample  opportunity  to  itiKpeet  the  materials 
of  wbich  a  scaffold  on  wbich  he  was  working 
was  coQStmcted ;  it  being  ot  simple  cooHtruc- 
tioD,  and  built  of  material  such  as  is  ordinarily 
provided  for  similac  use.  After  Bome  time,  it 
bwaine  neoesam-y  to  place  additional  platforms 
tlipreon,  which  waa  done,  with  plaintiff's  knowl- 
edge; and  thereafter  plaintiff  and  his  fellow 
workmon,  to  facilitate  the  moving  of  tbe  scaf- 
fold, hammered  the  haagers  supporting  the 
scaffold,  which  they  were  warned  not  to  do, 
whereupon  one  of  the  npriefats,  to  which  a  hang- 
er was  bolted,  split,  and  the  scaffold  fell,  caus- 
ing plaintiff's  injuriea  Htdd,  that  plaiuiifl  as- 
sumed the.  risk  of  aach  Injury. 

Appeal  from  District  Oonrt,  Arapaboe 

County; 

Action  by  Frank  Scbnarel  against  Arthur 
Ilogbes  and  another.  A  judgment  was  ren- 
dered In  favor  of  plaintiff,  and  defendants  | 
appeal.  Berersed. 

George  W.  Taylor,  for  appellants. 

GUNTER,  J.  Appellee  sued  appellants  on 
ncconnt  of  personal  injuries  sustained  by 
him  tbrough  tbe  alleged  negligence  of  appel- 
liints,  and  recovered  a  verdict  in  the  sum 
of  9625.  The  trial  court,  vrlthont  assigning 
any  reason  for  Its  action  in  so  doing,  so  far 
as  the  record  discloses,  required  appellee, 
ns  its  condition  for  overmilng  a  motion  of 


appellants  for  a  new  trial,  to  enter  a  remit- 
titur for  $279,  and,  on  his  doing  so,  entered 
Judgment  Cor  appellee  tor  the  amount  of 
9^0.  From  such  Judgment  Is  this  appeal. 

The  facts  were:  Appellants  were  con- 
strpcting,  of  Iron  plates,  a  large  water  tank 
at  Ooldfield,  this  state.  They  eiiployed  ap- 
pellee, a  boUer  maker  of  6  years'  experience 
as  sucli,  and  28  years  of  age,  to  work  as  a 
riveter  In  tbe  erection  of  the  tank.  Appellee 
had  had  experience  In  riveting,  knowledge  of 
which  Is  within  tlie  trade  of  a  boiler  maker. 
A  scaffold  was  erected  by  appoilants  for  use 
In  riveting  tbe  tank.  The  scaffcdd  was  a  sim- 
ple appliance,  bnllt  at  the  tank  by  two  men 
In  about  one  hour.  It  was  made  thus:  A 
platform  of  such  lumber  as  Is  ordinarily  used 
for  such  pnrposes,  3  feet  6  Inches  In  width 
by  about  4  feet  in  length,  was  built  upon 
scantlings,  bolted  at  right  angles  to  the  lower 
ends  of  two  pieces  of  timber  7  feet  In  length, 
2  Inches  In  thickness,  and  6  inches  In  width. 
A  second  platform,  slmllaiiy  constructed, 
and  secured  to  uprights,  was  also  made. 
These  platforms  were  connected  by  iron 
hangers  made  In  the  form  of  ordinary  shears, 
to  which  hangers  the  upper  ends  of  the  up- 
rights sustaining  tbe  platforms  were  l)ottBd. 
Tbe  scaffold  was  then  suspended  by  the 
hangers  resting  on  tbe  iq)per  edge  of  the 
tank.  Appellee  saw  the  scaffold  constructed, 
and  aided  In  placing  It  on  the  buik — one 
platform  of  the  scaffold  hnng  on  tbe  inside 
of  tbe  tank,  the  other  on  the  outside.  Ap- 
pellee and  anoth^  workman  occupied  the  In- 
side platform  and  hammered  the  rivets, 
while  a  third  workman  on  the  outer  platform 
b^d  a  hammer  to  the  tteads  of  the  rivets. 
It  became  necessary  to  move  the  scaffold 
around  the  edge  of  the  tank  as  the  riveting 
progressed.  Tbis  shifting  of  the  platform 
was  done  by  appellee  and  his  fellow  work- 
men. Appellee  and  his  two  fellow  laborers 
worked  upon  the  scaffold  as  originally  con- 
etmcted  about  one  week.  At  times  only  one 
riveter  could  work  on  appellee's  side.  At 
such  times  tbe  other  stood  by  unengaged. 
Appellee  had  ample  oppcntunlty  to  Inspect 
the  matMials  of  which  tbe  scaffold  was  con- 
stmcted,  and  the  manner  of  Its  construction, 
and  to  judge  of  Ito  weight.  The  part  of  the 
upright  bolted  to  tbe  hanger,  wlilch  subse- 
quently ^llt  and  caused  the  fall  of  tbe  scaf- 
fold, was  immediately  before  him,  and  In 
plain  view.  When  the  work  had  progressed 
to  the  riveting  of  the  angle  iron,  which  Is 
around  the  upper  edge  of  tbe  tank,  second- 
story  platforms  were  built  on  the  inner  and 
outer  sides  of  tbe  scaflVtld.  This  was  for  the 
purpose  of  enabling  the  workmen  to  reach 
tbe  rivets  on  the  angle  iron.  Appellee  and 
the  workmen  with  him  on  the  platforms  aid- 
ed In  building  the  sectmd-story  additions  to 
the  scaffold.  Appellee  must  have  assisted  in 
handling  the  materials  which  went  into  the 
platfbrmB.  and,  from  common  knowledge, 
knew  approximately  their  weight.  He  more 
than  once  assisted  In  moving  and  lifting  the 
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scaffold  In  its  progresB  around  the  angle  Iron. 
Until  the  bangers  rested  on  the  angle  Iron, 
little  difficulty  was  experienced  In  moving 
the  scaffold,  which  was  done  by  the  work- 
men sitting  astride  the  upper  edge  of  tbe 
tank,  lifting  the  scaffold  slightly,  and  moving 
It  on.  After  tbe  scaffold  rested  on  the  angle 
Irons  there  was  more  difficulty  In  moving  It, 
due  largely  to  the  width  of  the  angle  Iron, 
which  prevented  tbe  ready  moving  of  the 
hangers.  To  widen  tbe  curve  of  tbe  bangers 
for  the  purpose  of  more  easily  moving  them 
along,  and  thereby  moving  tbe  scaffold,  ap- 
pellee and  his  fellow  workmen  hammered 
the  cnrve  of  the  hangers  while  tbe  same 
rested  on  the  angle  iron  and  sustained  the 
scaffold.  They  were  warned  to  desist,  as  tbe 
hammering  ndgbt  bring  down  the  scaffold. 
They  did  not  heed,  but  persisted  in  tlie  ham- 
mering. Within  a  few  hours  after  tbe 
weight  on  the  scaffold  and  tbe  hangers  was 
Increased  by  the  new  platforms,  and  after 
appellee  and  his  fdlow  workmen  had  been 
hammering  tbe  hangers,  and  while  appellee 
was  clinching  a  rivet,  an  unrlght,  at  a  point 
Just  In  front  of  him,  and  where  It  was.  bolted 
to  the  hanger,  split,  tbe  scaffold  thereby  gave 
way,  and  appellee  fell  to  tbe  ground  and  was 
injured.  The  subject  of  this  action  1b  tbe 
injuries  so  sustained. 

Appellee  made  no  complaint  before  tbe  ac- 
cident of  Insecurity  in  the  scaffold  as  orig- 
inally constructed,  or  as  it  existed  after  the 
sddltlon  of  the  new  platforms.  No  induce- 
ment to  continue  work  was  at  any  time  held 
out  to  him  promises  on  the  part  of  appel- 
lants to  make  the  scaffold  more  secure.  With 
full  knowledge,  or  with  the  means  of  full 
knowledge,  of  the  situation,  he  voluntarily 
went  on  with  his  work  until  the  accident  oc- 
curred. It  Is  said  the  employers  (appellants) 
were  guilty  of  negligence  In  furnishing  to  tbe 
employe  (appellee)  an  Insecure  appliance,  tbe 
Insecurity  being  In  the  upright  in  which  the 
split  occurred.  The  scaffold  was,  as  to  mate- 
rials and  construction,  such  as  ia  ordinarily 
provided  for  uses  such  as  tiiose  to  which  this 
was  devoted.  Tbe  giving  way  of  the  scaf- 
fold was  largely  due  to  tbe  pounding  of  ap- 
pellee and  his  fellow  workmen,  In  tbe  face 
of  warning,  upon  the  bangers,  and  to  the  in- 
creased weight  through  the  new  platforms. 
But  aside  from  the  question  of  negligence  of 
tbe  master,  and  other  contributory  negli- 
gence by  tbe  servant,  it  is  clear  from  tbe 
facts  that  appellee  assumed  the  risk  of  In- 
security lu  tbe  scaffold,  and  therefore  cannot 
recover.  The  scaffold  was  of  simple  con- 
struction; no  expert  knowledge  was  necessary 
to  enable  appellee  to  Judge  whether  It  waa 
sufficiently  safe  for  the  purpose  to  which  be 
was  devoting  It.  From  common  knowledge, 
he  should  have  known  of  tbe  effect  upon  the 
upright,  at  tbe  iwlnt  where  It  was  bolted  to 
the  bangersi  of  the  hammering  on  the  bang- 
ers, subjected  as  they  were  to  additional 
strain  through  the  Increased  weight  on  the 
scaffold  through  tbe  new  platforms.  Appel- 


lee, a  man  of  mature  years,  and  an  export- 
enced  workman,  knew,  or  had  means  of 
knowing  certainly  equal  to  those  of  his  pm- 
ployer,  of  the  insufflciency  In  the  scaffold 
for  the  use  to  which  he  was  subjecting  it; 
and  yet  voluntarily  continued  In  such  use 
without  complaint  on  bis  part,  or  any  prom- 
ise on  the  part  of  his  employer  to  remote 
the  insecurity.  "Where  Injury  is  suffered  by 
an  employ^,  tfarougta  defects  In  the  machin- 
ery or  appliances  fumisbed  by  his  employer 
and  used  in  the  business,  if  the  employ^ 
knew,  or  had  means  of  knowledge  equal  to 
that  of  bis  employer,  concerning  such  de- 
fects, yet  conttttued  In  tbe  tatter's  service,  he 
cannot  recover,  provided  no  inducement, 
such  as  a  promise  to  cure  tbe  defect  and 
thus  remove  the  danger,  led  him  to  remain. 
•  •  •  The  reason  •  ♦  *  Is  self-evident 
If,  with  knowledge  or  with  means  of  knowl- 
edge equal  to  his  employer's  of  defects  In 
tbe  machinery,  tbe  servant,  without  remon- 
strance, voluntarily  continued  In  the  Bervice, 
a  waiver  of  bis  claim  for  damages  is  said  to 
have  taken  place,  or  his  conduct  is  r^rded 
as  negligence  contributing  to  the  resulting 
Injury."  Wells  v.  Coe,  »  Ctolo.  158.  162,  11 
Pac  61.  See,  also,  Denver  Tramway  Co.  r. 
Nesblt,  22  Colo.  408,  412,  45  Pac.  405;  Har 
vey  V.  Mountain  Pride  Gold  Mining  Ca 
(Colo.  App.)  70  Pac.  1001;  Iowa  Gold  Mlulns 
Company  v.  Dlefenthaler  (Colo.  Sup.)  76  Pac. 
9S1.  We  think  the  evidence  clearly  brought 
the  case  within  the  rule  announced  In  the 
above  authorities,  which  Is  a  sufficient  reason 
for  Its  reversal.  Further,  as  tbe  evidence 
was  fully  developed  in  the  former  trial,  and 
showed  an  absence  of  liability  upon  the  part 
of  appellants,  tbe  reversal  should  go  with  In- 
structions to  the  lower  court  to  dismiss  the 
action,  and  it  Is  so  ordered. 
Judgment  reveraed. 


TERBITORT  ex  rel.  CALEDOKIAN  COAL  I 
GO.  V.  BAKBI^  Joatioe,  et  aL 

(Supreme  Oonzt  of  New  Mexico.    Sept.  H 
1904.) 

lOBdOn  OOKPOXATIOITS— SKRVICS  OF  SUMMOHB 

— TAMDrrr. 

].  Tbe  facts  as  set  up  in  the  application  tod 
respondent's  return  to  the  order  to  show  cause 
herein  are  insufficient  to  Justify  the  issuance  of 
a  writ  of  mandamos. 

(Syllabus  by  the  Court) 

Application  by  tbe  terrltorTt  on  the  reli-  I 
tlon  of  the  Caledonian  Coal  Company,  (or  I 
writ  of  mandamus  to  B.  8.  Baker,  Associate 
Justice,  and  others.   Writ  denied. 

NeUl  B.  Field,  for  reUtor.  B.  B.  Twitch-  I 
ell.  tot  respondents. 

MANN,  J.  On  S^tember  IS,  1904,  tbe  re- 
lator filed  In  this  court  its  petition  for  a  per- 
emptory writ  of  mandamus  against  tbe  re- 
spondent as  judge  of  the  Se«md  Judicial 


Digitized  by 


N.  M.) 


TESBITOBT  t.  BAKER. 


623 


District  of  tbe  Territory  of  New  Mexico,  to 
compel  reepondent  to  aBsutne  jurisdiction  In 
a  cause  brought  by  relator  in  the  district 
court  ot  the  Second  Judicial  District,  sitting 
for  the  trial  of  causes  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  of 
the  Santa  F6  Pacific  Railroad  Company,  a 
corporation  organized  by  an  act  of  Congress 
approved  March  3.  1801  (28  Stat  622.  c.  874). 
The  suit  In  the  district  court  was  brought  by 
the  Oaledonian  Goal  Company,  as  plaintiff, 
against  the  Atchison,  Topeka  &  Santa 
Railroad  Company,  the  Colorado  Fuel  &  Iron 
Company,  the  American  Fuel  Company,  and 
the  a&nta  F€  Pacific  Railroad  Company,  to 
recover  damages  against  tbe  several  defend- 
ants under  the  act  of  Congress  of  February 
4,  1887,  entitled  "An  act  to  regulate  com- 
merce and  subsequent  acta  amendatory 
thereto,"  and  the  act  of  July  2,  1880,  c.  647, 
26  Stat  208  CU.  S.  Comp.  St  1901,  p.  3200]. 
entitled  "An  act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  mo- 
nopolies." Service  was  attempted  to  be 
made  on  tbe  Santa  F6  Pacific  Railroad  Com- 
pany by  serving  a  copy  of  a  summons  on 
one  B.  P.  Ripley,  the  president  of  said  com- 
pany, wlUle  be  was  passing  through  tbe  Sec- 
ond Judicial  District  and  upon  the  validity 
of  that  service,  as  shown  by  the  record,  the 
right  of  relator  to  the  relief  prayed  for  de- 
pends. 

The  record  Is  clear  that  Mr.  Ripley,  when 
served  by  the  marshal,  was  president  of  tbe 
Santa  F6  Pacific  Railroad  Company.  It  Is 
undisputed  that  he  was  in  the  territory  cas- 
ually as  a  sojourner,  and  In  no  way  connect- 
ed with  any  business  of  that  company.  It 
Is  also  shown  that  the  Santa  F6  Pacific,  prior 
to  the  time  of  the  attempted  service,  had  sold 
and  disposed  of  Its  railway,  roadbed,  rights, 
franchises,  and  privileges,  and  owned  no 
property  whatever,  except  some  lands  ac- 
quired by  foreclosure  proceedings,  within  tbe 
territory;  that  its  board  of  directors  held  its 
meetings  In  the  city  of  New  Torlc;  that  Its 
president  has  his  ofiice  in  the  city  of  Chicago; 
and  tbat  its  land  commissioner  has  his  ofiice 
in  the  dty  of  Topeka,  Kan.  By  tbe  act  of 
Congress  of  July  27,  1866  (14  Stat  292,  c. 
278).  the  Atlantic  &  Pacific  Railroad  Com- 
pany was  authorized  to  build  and  operate  a 
line  of  railroad  from  tbe  states  of  Arkansas 
and  Missouri  to  the  Pacific  Coast  and  was 
granted  certain  lands  by  way  of  a  bonus  for 
the  construction  of  said  railway.  On  March 
8,  1897,  Congress  passed  an  act  entitled  "An 
act  to  define  the  rights  of  purchasers  xmder 
mortgages  authorized  by  an  act  of  Congress 
approved  April  twentieth,  eighteen  hundred 
and  seventy  one,  concerning  the  Atlantic  & 
Pacific  RaUroad  Company"  f29  Stat.  622,  c. 
874),  and  under  this  act  the  Santa  F6  Pacific 
Company  became  the  purchaser  at  tbe  fore- 
closure sale,  and  was  organized  as  the  suc- 
cessor of  tbe  Atlantic  &  Pacific  Railroad 
Oompanj,  and  became  the  owner  of  the  rail- 
nadandlandsof  said  company.  ByactofOon- 
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gress  of  June  27,  1002  (82  Stat  405,  c.  11S9), 
tbe  Santa  Ffi  Pacific  Railroad  Company  was 
authorized  to  sell  or  lease  Its  railroad  and 
franchises  to  the  Atchison,  Topeka  &  Santa 
Ffi  Railway  Company,  a  Kansas  corporation, 
and  tbe  pleadings  herein  show  tbat  prior  to 
the  date  of  the  attempted  service  on  Mr. 
Ripley,  as  president  of  the  Santa  Fg  Pacific 
Railroad  Company,  the  Atchison  had  pur- 
chased tbe  railway,  rights  and  franchises  of 
the  Santa  F6  Pacific  Company,  and  tbat  the 
latter  company  was  not  engaged  In  operating 
any  railroad  in  New  Mexico  at  the  time  of 
the  attempted  service.  The  only  business  It 
Is  alleged  tbat  the  Santa  F6  Pacific  Com- 
pany was  doing  In  New  Mexico  Is  that  It 
owned  lands  therein,  and  was  maintaining 
suits  In  thef  district  court  of  the  Second  Ju~ 
dicial  District  In  connection  therewith.  The 
act  of  July  2.  1880  (26  Stat  209,  c.  647),  un- 
der which  the  suit  was  brought  by  relator 
In  the  district  court  provides  that  "any  per- 
son who  shall  be  Injured  In  his  business  or 
property  by  any  other  person  or  corporation, 
by  reason  of  anything  forbidden  or  declared 
to  be  unlawful  by  this  act  may  sue  therefor 
In  any  Circuit  Court  of  the  United  States  in 
the  district  In  which  tbe  defendant  resides 
or  Is  found."  etc.  Under  the  facts  stated, 
was  the  Santa  F6  Padflc  Railroad  Company 
found  in  the  Second  Judicial  District  of  New 
Mexico?  If  so,  tbe  respondent  should  have 
assumed  jurisdiction  of  the  cause  against  the 
Santa  Fd  Pacific  Railroad  Company;  other- 
wise he  properly  refused  to  do  so,  and  the 
writ  should  be  denied.  Tbe  word  "found," 
as  used  In  section  738.  Rev.  St..  with  reference 
to  service  of  process  in  United  States  Courts, 
Is  thus  construed  In  the  case  of  Good  Hope 
Co.  V.  Railway  Barb.  Co.  (0.  C.)  22  Fed.  635: 
"A  foreign  corporation  Is  not  'found'  within 
a  district  within  the  meaning  of  section  739 
of  the  Revised  Statutes,  for  the  service  of 
process,  when  its  president  comes  tempora- 
rily Into  such  district  upon  the  business  of 
the  corporation,  such  corporation  having  no 
office  or  place  of  business  therein,  and  not 
having  transacted  any  bnalneaB  ther^  ex- 
cept that  which  tbe  president  came  to  settle." 
See,  also,  Frick  v.  Norfolk  &  O.  V.  B.  Co..  86 
Fed.  729,  32  C.  C.  A,  31;  U.  8.  v.  Am.  Bell  Tel. 
Co.  (C.  C.)  29  Fed.  34;  R.  R.  Oa  v.  Koontz,  104 
U.  S.  5,  26  L.  Ed.  643;  St  Clair  v.  Cox,  106  U. 
3.  350. 1  Sup.  Ct  354.  27  L.  Sd.  222;  Canada 
So.  Ry.  Co.  V.  Gephard,  109  U.  S.  527,  3  Sup. 
Ct.  863.  27  L.  Ed.  1020;  Hat  Sweat  Band  Co. 
V.  Davis  Sew.  Mach,  Co.  (D.  C.)  31  Fed.  2&1; 
6  Thompson  ou  (>>rporatloDS,  §}  7484-7489. 
Relator  contends  that  the  above  rule  has  no 
application  here,  for  tbe  reason  that  the  Santa 
F6  Pacific  Railroad  Company  was  incorpo- 
rated under  an  act  of  Congress,  and  Is  there- 
fore not  a  foreign  corporation.  In  the  case 
of  U.  S.  V.  Southern  Pacific  Railroad  Com- 
pany (C.  C.)  48  Fed.  297.  Mr.  Justice  Harlan 
places  a  corporation  of  another  state  and 
those  chartered  by  acts  of  Congress  on  the 
■ame  footing  as  to  service  of  process.  In 
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tbat  caie  he  says:  "While  under  the  acts 
respecting  the  Jurisdiction  of  the  federal 
courts  a  corporation  is  a  'cltbsen*  only  of  the 
state  under  whose  laws  It  was  prKanlzed,  yet 
with  respect  to  the  district  In  which  it  may 
be  sued  under  the  act  of  Congress  of  March 
3, 1887  [24  SUt  5S2,  c.  378],  a  railroad  or  tel- 
egraph company  chartered  either  by  a  state 
or  by  United  States  Is  an  Inhabitant  of  any 
state  in  which  It  operates  Its  lines  and  main- 
tains officers  for  the  transaction  of  Its  busi- 
ness," And  although  this  case  was  over- 
ruled by  the  Supreme  Court  of  the  United 
fitates  as  too  liberal  a  construction  of  the 
word  "Inhabitant."  yet  we  think  it  Is  a  fair 
interpretation  of  the  word  "found"  as  used 
In  the  "Anti-Trust  Act,"  and  further  believe 
that  it  Is  correct  in  making  uq  distinction 
between  corporations  of  another  state  and 
those  organized  under  an  act  of  Congress. 
The  undisputed  facts  In  this  case  show  that 
the  Santa  F6  Pacific  Railroad  Company  was 
not  operating  any  railroad  and  maintained 
no  officers  for  the  transaction  of  its  business 
within  the  territory  at  the  time  the  service 
was  attempted.  Congress  had  granted  it  the 
right  to  sell  to  the  Atchison,  Topeka  &  Santa 
F6  Its  railroad,  right  of  way,  rights  and 
franchises,  which  It  had  done,  and  thus  ceas- 
ed to  do  business  In  New  Mexico.  The  serv- 
ice of  the  summons  on  Mr.  Ripley  while 
merely  passing  through  the  territory  was 
therefore  no  service  on  the  Santa  F6  Pacific 
Railroad  Company,  and  the  respondent  prop- 
er^ quashed  the  service. 

For  the  reasons  above  given,  the  writ  Is 
denied. 

MILLS,  C.  J.,  and  McFIB,  PABKEB,  and 
POPE,  JJ.,  concur. 


HOME  SECURITY  BLDG.  ft  LOAN  ASS'N 
OF  ALAMEDA  COUNTY  v.  WESTERN 
LAND  &  TITLE  CO.  et  al.    (S.  F.  2,029.) 

(Supreme  Court  of  California.   Nov.  2,  1901) 

FABTmon-^BSCEIFTIOn  or  LAUD. 

1.  The  description  In  the  complaint  of  land 

sought  to  be  partitioned  at  the  westerly  one- 
half  of"  a  Bpccified  lot  and  block,  according  to 
a  certain  recorded  plat,  giving  the  township, 
county,  and  state,  is  sufficient 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty; John  Ellsworth,  Judge. 

Action  for  partition  by  the  Home  Security 
Building  &  Loan  Association  of  Alameda 
County,  a  corporation,  against  the  Western 
Land  &  Title  Company,  B.  Kelsey,  and  oth- 
ers. Plaintiff  had  judgment,  and  defendant 
Kelsey  appeals.  Affirmed. 

3.  H.  Smith,  for  appellant  J.  B.  Richard- 
son, for  resiwndent 

COOPER,  C.  Defendants  filed  a  demurrer 
to  the  complaint,  which  was  for  partition, 
upon  the  ground,  among  othesq,  that  It  *1> 


uncertain,  in  this:  that  It  cannot  be  deter- 
mined from  the  complaint  where  the  prop- 
erty sought  to  be  described  in  the  complaint 
is  situate."  The  demurrer  was  overruled, 
and  an  Interlocutory  Judgment  entered.  De- 
fendant Kelsey  prosecutes  this  appeal  from 
the  Judgment,  and  claims  tbat  the  court  err- 
ed in  overruling  the  demurrer;  hie  sole  point 
being  that  the  complaint  does  not  contain  a 
sufficient  description  of  the  property  sought 
to  be  partitioned. 

The  description  Is  as  follows:  "Situate  In 
Oakland  Township,  County  of  Alameda, 
State  of  California,  and  described  as  follows, 
to  wit:  The  westerly  one-half  of  lot  nine 
(9)  In  Block  D  as  the  same  is  delineated  and 
so  designated  on  a  certain  plat  entitled  'Map 
of  KlinkervlUe  Tract,'  filed  March  21,  1889, 
In  the  office  of  the  County  Recorder  of  Ala- 
meda County,  California."  The  description 
Is  sufficient  under  the  rule  In  all  JurIadl^ 
tlons,  and  long  settled  in  this  state. 

The  Judgment  should  be  affirmed,  witb 
(100  damagM  against  appelant  for  a  frivo- 
lous am>eal. 

Weconcnr:  OBAT,  0.;  HARBISON,  C 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  Is  af- 
firmed, with  (100  damages  against  appellant 
for  a  frivolous  appeal:  McFARLAND.  J.: 
LORIOAN,  J.:  BBNSHAW,  J. 


HUSTON  V.  ANDERSON.    (Sac.  1,206.) 
(Supreme  Court  of  California.   May  12,  1904.) 
KUCTioKS— vALiorrr  of  ballots— identift- 

INQ  HABK— qVALmCATIOn  Of  KLEOTOBS- 
BESinEHCB— BlOIRSATIOn— DS  FAOTO  OFFI- 
CSB— CnSTODT  or  BALLOTS— PBKPABATIOH  OT 

BALLOTS. 

1.  On  an  election  contest,  an  objection  to  cer- 
tain ballots  on  the  ground  that  the  retuma  were 
not  properly  and  safely  kept  hy  their  l«al  eas- 
todian,  the  county  clerk,  was  of  no  avail,  where 
it  appeared  that  while  the  clerk  might  have 
kept  the  ballots  in  a  more  secure  mann^,  the 
envelopes  containing  the  ballots  were  In  the 
same  condition  as  when  received  bv  the  clerk, 
and  unopened,  aiod  then  was'  no  avidmce  tend- 
ing to  show  tbat  they  were  disturbed  or  tam- 
pered witti. 

2.  Under  PoL  Code,  |  1205,  whidi  provides 
that  at  elections  a  cross  ^onlo  be  stamped  aft- 
er the  name  of  a  candidate  on  the  ballot,  and 
against  the  answer  that  the  voter  desired  to 
give  as  to  a  constitational  amendment,  the  fact 

I  that  voters  had  stamped  a  cross  on  the  parallelo- 
gram containing  tlie  candidate's  name,  after  the 
name,  but  not  in  the  square,  and  bad  stamped 
a  cross  under  or  on  the  word  "Yes"  or  "No,  in 
Toting  on  constitutional  amendments,  and  not 
In  the  square,  did  not  render  the  ballots  Ille- 
gal. 

8. On  an  election, contest,  the  finding  of  the 
trial  court  as  to  the  intention  of  a  party  rela- 
tive to  the  place  of  his  residence-  will  not  be 
disturbed  on  appeal  unless  it  appears  that  then 
la  no  evidence  whatever  to  support  the  fiading. 

4.  After  certain  voters  haa  registered,  it  was 
ascertained  that  the  affidavits  of  registratios 
contained  Incorrect  designations  of  tbQr  voting 
precincts,  and  the  county  cleA  corrected  tbem 
by  inserting  the  proper  precinct  names.  All 
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the  voters  in  fact  actually  resided,  when  they 
Tegiatered,  in  tbe  precincts  represented  by  tho 
correction.  BM,  that  the  correcti<m  did  not 
affect  the  ▼alidlty  of  the  reEistration. 

5.  Where,  on  an  election  contest,  it  appeared 
that  the  formal  affidavit  for  registration  sign- 
ed by  an  elector  was  in  the  precinct  register, 
but  there  wa>  do  jurat  of  Uie  county  clerk 
showing  that  he  had  been  sworn,  but  it  appear- 
ed that  be  went  to  the  clerk's  office,  and  that  the 
clerk  prepared  his  affidavit,  and  that  he  under- 
stood he  was  making  an  affidavit,  and  the  clerk 
testified  that  it  was  usual  to  swear  the  voters 
when  they  were  registered,  it  being  the  duty  of 
the  clerk  to  administer  Bnch  an  oatli,  it  was 
pn^MT  to  iwesiune  that  the  clerk  diachaned  hts 
dn^  and  administered  the  necenary  oat£ 

On  Rehearing. 

e.  Pol.  Code,  8  1083,  aa  amended  in  1899.  mo- 
videa  that  only  those  who  have  "conformea  to 
the  law  governing  tlie  registration  of  voters  are 
qnalified  eleetorr* ;  but  the  section,  as  It  orig- 
inally stood,  made  those  qnalified  whose  names 
were  "enrolled  on  the  great  register."  By  the 
act  amending  section  1083,  and  providing  for 
the  aae  of  affidavits  aa  a  register  in  the  various 
precincts  <St  1889,  p.  69,  c.  58).  sections  1094, 
1099.  1096,  1097.  1108,  and  1105  were  also 
amended  (pages  60-62)  so  as  to  require  tbe  one 
charged  with  the  registration  of  voters  to  keep 
in  his  office  a  register  giving  tbe  names  of  qaal- 
ified  electors,  the  entries  in  which  register  shall 
be  made  on  affidavit  showing  the  facts  required 
to  be  stated  in  the  entry;  and  such  person  is 
re^pilred  to  preserve  all  affidavits  used  before 
him  or  hia  depnties  In  procuring  registration, 
and  to  arrange  the  same  in  a  book,  which  shall 
be  delivered  to  the  boards  of  election,  and  "con- 
stitute tbe  register  to  be  used  at  such  election." 
During  the  absence  of  a  deputy  registration 
clerk,  electors  visited  hie  store  to  be  registered, 
and  their  registrations  were  made  out  by  a  per- 
son employed  in  the  store,  wbo  was  not  a  dep- 
uty, bat  what  purported  to  be  the  affidavits  of 
sncn  persMts  wen  contained  in  the  book  of  affi- 
davits delivered  to  the  board  of  election.  Held, 
that  such  persons  were  qualified  electors;  tbe 
affidavits  merely  constituting  an  official  list  of 
voters  who  have  been  enrolled  by  the  registra- 
tion officer  on  the  great  roister,  and  the  phrase 
in  section  1(^3,  "conformed  to  tbe  law  govern- 
ing registration,"  merely  meaning  those  who 
have  caused  themselves  to  be  enrolled  on  the 
authentic  list 

7.  Where,  on  an  election  contest,  ft  appeared 
fnHD  the  affidavits  of  certain  voters  that  each 
of  them  bad  sworn  to  a  statement  that  he  could 
read  tbe  Constitution  in  Bnglish,  write  his 
name,  and  mark  his  IraJIot,  and,  apart  from  the 
undiluted  fact  that  they  were  not  able  to  mark 
their  .ballot,  and  that  some  of  the  affidavits 
were  signed  by  mark,  and  some  by  another  per- 
son at  the  request  of  the  deponent,  there  was 
nothing  to  indicate  that  tbe  registration  officer 
did  not  fully  question  them  or  correctly  enter 
their  statements,  such  facts  were  not  sufficient 
to  support  a  conclusion  that  the  registration 
officer  did  not  fully  perform  his  doty. 

a  Pol.  Code,  §  IW^  provides  that  when'  It 
appears  from  the  register  that  any  elector  has 
declared  under  oath,  when  he  registered,  that 
he  cannot  r^d,  or  that  by  reason  of  physical 
disability  he  is  nnable  to  mark  liis  ballot,  he 
riiall,  on  reqnest,  receive  assistance  in  preparing 
bis  ballot;  and  section  1096.  subd.  11,  ptovides 
that  the  entry  on  the  great  register  must  show 
tbe  fact  whether  or  not  the  elector  desiring  to 
be  registered  is  able  to  read  tbe  Constitution 
and  to  write  his  name,  and  whether  or  not  the 
elector  has  any  physical  disability  by  reason 
of  which  he  cannot  mark  hia  ballot,  and,  if  he 
cannot  mark  his  ballot  by  reason  of  physical 
disability,  the  nature  of  the  disability  must  be 
entered,  neld,  that  the  question  wnether  an 
elector  cannot  read,  or  cannot  mark  his  ballot 


becauae  of  physical  disability.  Is  to  be  ascer- 
tained from  tbe  entry  on  the  great  register. 

9.  Under  Pol.  Code,  I  1096,  aubd.  11,  and  sec- 
tion 1208.  and  section  1097,  providing  that  the 
affidavit  for  registration  of  the  voter  must  show 
all  the  facts  required  to  be  stated  in  the  entry 
on  the  register,  except  the  date  of  entry,  the  fact 
that  the  register  showed  that  an  elector  had  de- 
clared on  oath  that  he  could  not  write  his  name 
did  not  entitle  him  to  assistance. 

10.  Where  the  blank  form  of  affidavit  used  by 
a  voter  was  so  filled  in  as  to  show  that  be  de- 
dared  under  oath  at  tbe  time  of  registration, 
as  required  by  Pol.  Code,  S  1208,  that  he  could 
not  read  the  Ctmstitntion  in  English,  he  was 
entitled  to  asststance,  Irrevpective  of  whether 
be  also  stated  he  could  not  mark  his  ballot. 

11.  WTiere  election  officers  assisted  the  voter  in 
preparing  his  ballot,  the  fact  that  they  did  not 
take  the  oath  prescribed,  to  tbe  effect  that  they 
would  not  give  any  information  regarding  tbe 
manner  in  which  it  was  marked,  nntu  after  they 
bad  assisted  him,  did  not  Invalidate  his  vote. 

12.  Pol.  Code,  S  52,  subd.  3,  provides  that  ev- 
ery person  has.  In  law,  a  residence,  which  can- 
not be  lost  until  another  is  gained.  By  section 
1239,  snbd.  4,  it  is  declared  that  a  person 
must  not  be  considered  to  have  gained  a  resi- 
dence in  any  precinct  into  which  he  comes  for 
temporary  purposes  merely;  and  subdivision  9" 
provides  that  tbe  mere  intention  to  acquire  a 
new  residence,  without  the  fact  of  removal, 
avails  nothing,  "neither  does  the  fact  of  remov- 
al without  the  intention."  Held,  that  where  a 
voter  had  no  intention  of  making  the  precinct 
into  which  be  moved  hia  home,  but  went  there 
for  temporary  purposes,  he  did  not  lose  bfs 
legal  residence  ui  Uie  precinct  from  which  he 
moved,  although  he  did  not  have  a  place  In 
such  precinct  that  he  could  call  his  home. 

13.  Where  there  was  a  plain  and  distinct  im- 

J)re8sion  of  a  cross  in  the  blank  space  on  a  bal- 
ot  under  the  column  of  Socialist  candidates, 
the  ballot  was  Invalid. 

14.  Where  a  ballot  bore  on  the  back  thereof 

the  Initials  "W.  H."  and  "R.  L.  O.,"  in  different 
handwriting,  in  the  upper  left-hand  comer,  and 
on  an  election  contest  there  was  no  pretense 
tliat  the  initials  were  not  those  of  some  of  the 
election  officers,  placed  on  tbe  ballot  by  them 
at  some  time  during  the  canvass  by  the  board  of 
election,  a  finding  that  they  were  not  placed 
there(»i  by  the  voter  was  warranted. 

McFarland.  Henshaw,  and  Ltnrigan,  JX,  dis- 
sentin^ 

In  Bank.  Appeal  from  Superior  Oonrt; 
Yolo  County;  J.  W.  Hughes,  .Tudge. 

Election  wntest  by  H.  L.  Huston  against 
W.  A.  Anderson  for  the  oflSce  of  district 
attorney  of  Yolo  connty.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed on  rehearing. 

Clark  &  Clark,  G.  Clark,  and  E.  B.  Bush, 
for  appellant.  A.  0.  Huston,  C.  W.  Thomas, 
and  B.  A.  Martin  (William  S.  Wall,  of  coun- 
sel), for  respondent. 

LORIGAN,  J.  This  Is  an  election  contest, 
tlie  parties  thereto  having  been  rival  can- 
didates for  the  office  of  district  attorney  of 
Yolo  connty  at  tbe  last  general  election.  The 
defendant,  upon  tbe  official  canvass,  was  de- 
clared elected,  and  in  due  time  plaintiff  in- 
augurated this  contest,  based  upon  various 
grounds,  which,  upon  the  trial  and  upon  this 
appeal,  narrowed  down  to  three  points — the 
admission  of  the  ballots  In  evidence,  and 
rulings  upon  alleged  Illegal  ballots  and  as  ta 
Illegal  TOters.   Upon  the  face  ot  the  retarns. 
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defendant  bad  received  1,S75  and  the  plaln- 
tllE  1,667  votes;  tbe  plurality  of  defendant 
b^ng  8  TOtea.  After  counting  the  ballots 
In  ttala  contest,  and  rejecting  tbe  ballots 
of  aereral  illegal  voters,  the  court  below 
found  that  plaintiff  had  received  1,468  and 
defendant  1,467  votes,  giving  to  plaintiff  a 
plurality  of  11  votes;  hence  this  appeal. 
Disposing  now  of  the  questions  as  they  are 
presented: 

1.  Appellant  Insists  that  the  court  erred  In 
admlttinK  the  ballots  In  evidence.  This  ap- 
plies to  the  returns  of  every  precinct  In  tbe 
connty;  the  claim  being  that  these  returns 
were  not  properly  and  safely  kept  by  Ibeir 
legal  custodian,  the  county  clerk.  It  la  un- 
necessary to  comment  at  lei^th  on  the  evl> 
dence  Introduced  upon  this  point  While 
It  Is  true  that  tbe  county  clerk  might  bare 
kept  tbe  ballots  in  a  more  secure  manner 
than  be  did,  yet  It  cannot  be  said  that  the 
evidence  shows  anything  more  than  that 
fact,  or  that  It  raises  any  stronger  inference 
than  that,  by  reason  of  tliis  lesser  measure 
of  security,  the  ballots  might  have  been  more 
easily  tampered  with  than  If  greater  pre- 
cautions for  their  safety  had  been  taken. 
It  appears  from  the  evidence  that  tbe  en- 
velopes containing  tbe  ballots  were  in  the 
same  condition  as  received  by  the  derk — 
intact  and  unopened — and  there  Is  no  evi- 
dence even  raising  a  susidcion  that  they  were 
disturbed  or  tampered  with.  The  lower 
court  found  that  they  were  kept  in  8ut>- 
stantlal  compliance  with  the  law,  end  ad- 
mitted Uiem.  As  said  In  Tebbe  t.  Smith. 
108  Cal.  107,  41  Pac.  456,  20  U  B.  A.  973. 
40  Am.  St  Rep.  68:  "So,  too,  when  a  sub* 
stantlal  compliance  with  tbe  provisions  of 
tbe  statute  has  been  shown,  the  burden  of 
proof  shirts  to  the  contestee  of  establishing 
that,  notwithstanding  this  compliance,  the 
ballots  have  in  fact  been  tampered  with,  or 
that  they  have  been  exposed  under  such  dr^ 
cumstancea  that  a  violation  of  them  might 
have  taken  place.  But  this  proof  Js  not  made 
by  a  naked  showing  that  it  was  possible  for 
one  to  have  molested  them.  Tbe  law  can- 
not guard  against  a  mere  possibility,  and  no 
Judgment  of  any  of  its  courts  is  ever  ren- 
dered upon  one.  When  all  this  has  been 
said,  it  remains  to  be  added  that  the  ques- 
tion Is  one  of  fact  to  be  determined  In  the 
first  Instance  by  tbe  Jury  or  trial  Judge;  and, 
while  the  ballots  should  be  admitted  only 
after  clear  and  satisfactory  evidence  of  their 
Integrity,  yet  when  they  have  been  admitted, 
this  court  will  not  disturb  the  ruling,  unless 
we,  in  turn,  are  as  well  satisfied  that  the 
evidence  does  not  warrant  It  In  this  case 
we  do  not  think  the  ruling  was  erroneous." 
We  think,  too,  that  within  this  rule  tbe  evi- 
dence sufficiently  warranted  the  court  In  ad- 
mitting the  vote  of  Woodland  precinct  No. 
1,  specially  objected  to  by  defendant. 

2.  As  to  Ul^al  ballota:  Upon  the  contest 
tbe  plaintiff  objected  to  496  ballots,  and  the 
defendant  to       and  tbe  validity  of  the  rul- 


ings of  the  court  upon  these  objections  is 
next  piesented  for  considentitnL  Tbe  orig- 
inal ballots  (excepting  some  few  Instances 
whore  counsel  apparently  abandoned  tbeir 
objections  and  omitted  them)  by  stipulation 
were  transmitted  to  this  court  for  examina- 
tion under  the  objections.  The  number  so 
transmitted  exceeds  70O,  and  the  objections 
u^ed  embrace,  on  one  aide  or  the  other.  ev> 
ery  conceivable  obJecti«i  whicb  could  be 
raised.  We  have  examined  tbe  ballots  thor- 
oughly, and  considered  tbe  objections  care- 
fully, and.  stating  the  result  of  such  con- 
sideration generally,  we  find  tliat  tbe  court 
erred  in  sustaining  objections  made  by  plain- 
tiff to  19  ballots  voted  for  defendant  Ander- 
son, and  in  overruling  31  objections  of  plaln- 
tlfl  to  ballots  likewise  voted  tor  defendant; 
and  It  erred  likewise  in  sustaining  objec- 
tions of  defendant  to  28  ballots  cast  for 
plaintiff  Huston,  and  in  overruling  30  ob- 
jections of  defendant  to  ballots  likewise  vot> 
ed  for  plaintiff.  As  a  result  of  these  errors 
In  sustaining  or  overruling  objections,  the 
plaintiff  loses  90  votes  and  gains  28;  the 
defendant  loses  SI  votes  and  gains  19  votes; 
giving  tbe  plaintiff  a  gain  upon  this  appeal  of 
10  votes,  whicb,  with  tbe  11  majority  found 
In  his  favor  by  the  lower  court  makes  Us 
present  majority  21.   It  can  be  of  no  benefit 
to  the  legal  profession  to  set  forth  the  par- 
ticular objections  urged  to  the  ballots  on 
dther  side.  They  involve  no  novel  questions, 
and,  under  the  amendment  to  the  elecUon 
law  by  the  last  Legislature,  may  never  arise 
again.   It  may  be  mentioned,  however,  that 
the  court  sustained  objections  upon  both  sides 
against  counting  ballots  where  the  voter  had 
stamped  a  cross  on  the  parallelogram  con- 
taining the  candidate's  name  after  the  name, 
but  not  in  tbe  square,  and  bad  stamped  a 
cross  either  under  <x  on  the  word  "Tea"  or 
"No,"  in  voting  on  constitutional  amend- 
ments, and  not  In  the  square.  As  tbe  law 
stood  (Pol.  Code,  i  1205)  when  this  election 
took  place,  the  law  did  not  require  the  cross 
to  be  stamped  in  the  square,  but  only  after 
the  name  of  tbe  candidate  (Tebbe  v.  Smith, 
108  Oal.  109,  41  Pac.  464,  29  L.  B.  A.  QTTS,  49 
Am.  St  Bep.  68),  and,  as  to  constltntlonal 
amendments,  against  the  answer  he  dedred 
to  give.   So  in  neither  case  was  the  stamp  a 
distinguishing  mark.  Tbe  ballota  were  there- 
fore valid,  and  should  have  been  counted. 
While  we  do  not  consider  that  any  practical 
purpose  can  be  subserved  by  calling- further 
particular  attention  to  any  of  the  objections 
urged,  yet  for  the  benefit  ai  counsel  in  tbe 
case,  yre  will  mention  those  objections,  by 
number,  wblcb  the  court  should  have  sus- 
tained or  overruled  on  account  of  tbe  suffi- 
ciency or  Insufficiency  of  the  obfectlonB.  The 
court  should  have  sustained  plaintiff's  ob- 
jections Nos.  3.  69,  64,  74,  75,  77,  104.  117, 
120,  121,  123,  124,  157,  168,  167,  176,  184,  186. 
194,  216,  226,  237,  241.  261.  26%  25%  276.  278, 
281,  290.   It  should  have  also  sustained  thoRe 
of  d^eudant  numbered  88,  63,  125,  142.  144^ 
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158,  160,  1T2,  207,  214,  216,  288,  247,  269,  271, 
282.  287.  203,  298,  812,  846,  860.  372,  4Q9.  416, 
434.  453,  468,  471»  476.  The  following  objec- 
tions of  plaintltr  sboQld  have  been  overruled: 
Nos.  21,  92,  116,  119,  160,  161,  179,  198,  208, 
207,  206,  214.  234.  248,  249,  268.  268,  272,  288. 
Likewise  those  of  defendant  numbered  10, 19, 
20,  20.  60.  80,  89.  92.  169,  168,  165,  174.  186. 
186.  213.  266.  290,  291,  303,  316,  317,  321, 
368,  381,  435,  447,  467,  485.  The  ballot  nmn- 
bered  "Deft  6."  which  Is  sent  np  here  to 
point  defeodCmt's  objection  of  the  same  num- 
ber. Is  obviously  not  the  ballot  to  which  be 
objected,  or  which  should  have  been  marked 
as  his  exhibit  It  contains  a  vote  la  his  own 
favor,  and  has  nothing  upon  It  rendering  It 
In  the  slightest  degree  open  to  the  objection 
he  made  to  it  or  to  any  other  objection.  It 
Is  so  apparent  that  the  wrong  exhibit  was 
marked  and  sent  tip  that  we  pay  no  atten- 
tion to  the  objection.  Defendant's  objection 
No.  390,  made  Id  the  lower  court  was  against 
a  ballot  containing  a  vote  In  his  own  favor. 
It  was  overmled  below,  and  he  has  urged 
on  this  appeal  that  the  ruling  was  errone- 
ous. Tbe  original  objection  was  doubtless 
through  an  ova*8lgbt  of  counsel;  but  as  be 
has  not  abandoned  this  assignment  of  error, 
and  presents  It  on  this  appeal,  and  as  it  is  ap- 
parent that  the  ballot  Is  open  to  the  objec- 
tion he  urged  against  It — a  double  cross — 
we  are  compelled  to  pass  on  it  find  find  that 
his  objection  should  have  been  sustained,  and 
tbe  ballot  rejected,  though  tbe  effect  is  to 
lose  him  a  vote. 

Although  upon  this  appeal  tbe  majority  of 
the  plaintiff  has  been  increased,  it  cannot 
avail  him  for  the  purpose  of  an  afiOrmance 
of  the  judgment  because,  in  our  opinion, 
the  court  committed  errors  which,  if  not 
committed,  might  have  had  tbe  effect  of 
overcoming  this  majority  In  favor  of  de- 
fendant and  for  these  errors  a  new  trial 
will  have  to  be  ordered.  These  errors  are 
as  follows,  and  were  committed  by  the  court 
In  mling  as  to  Illegal  voters: 

8.  In  that  regard  it  Is  Insisted  by  appel- 
lant that  the  court  erred  in  refusing  to  per^ 
mlt  him  to  show,  by  an  inquiry  of  them, 
how  20  certain  persons  who  had  voted  at 
the  election  cast  their  votes  for  the  office  of 
district  attorney.  All  these  persons  had  on 
election  day  been,  at  their  request  assisted 
in  marking  their  ballots  by  members  of  the 
election  board  at  various  precincts,  and  none 
of  them  bad  made  oath  on  r^sterlng  that 
he  was  unable  to  read  or  was  under  any 
physical  disability.  On  the  contrary,  In  ad- 
dition to  the  absence  of  any  statement  of 
the  existence  of  physical  disability,  it  ap- 
peared from  their  affidavits  of  registration 
that  they  could  all  read  and  mark  their  bal- 
lots, except  a  voter — Pu!ze — who  In  his  of-, 
fidavlt  swore  that  he  could  not  read  the  Con- 
stitution in  the  English  language,  but  could 
mark  his  ballot  The  law  prfvldes  (Pol. 
Code.  S  12(^)  the  conditions  under  which 
voters  who  are  nnable  to  read,  or  are  suffer- 


ing from  physical  dlaabillty.  may  have  as- 
sistance In  marking  tbeir  ballots.  It  de- 
clares that  "when  it  appears  from  the  regis- 
ter that  any  elector  has  declared  under  oath, 
when  he  registered,  that  he  cannot  read,  or 
that  by  reason  of  physical  disability  he  is 
unable  to  mark  his  ballot  he  shall,  upon  re- 
quest receive  tbe  assistance  of  two  officers 
of  election  of  different  political  parties,  in 
the  marking  thereof,  to  be  chosen  as  fol- 
lows," etc.  It  will  he  observed  from  the 
reading  of  this  section  that  It  is  only  when  It 
appears  "from  the  register  that  the  elector 
declared  under  oath  when  he  registered  that 
he  could  not  read,  or  was  physically  disabled 
from  marking  his  ballot,"  that  he  shall  re- 
ceive assistance.  The  evidence  of  those  mat- 
ters which  shall  entitle  a  voter  to  assistance 
are  required  to  appear  in  his  affidavit  of  reg- 
istration (Pol.  Code,  g  1006),  and  these  affida- 
vits constitnte  the  precinct  register  to  be 
used  by  tbe  election  board  upon  election  day. 
It  will  be  found  that  the  test  provided  for 
In  section  1208  is  the  only  one  contained  in 
the  election  law  for  determining  whether  a 
voter  shall  be  given  assistance  or  not  and 
it  provides  the  only  condition  upon  which 
assistance  can  be  extended.  No  other  test 
Is  provided  for,  and  no  other  test  is  per- 
missible. When  the  law  has  designated  a 
condition  under  which  a  right  may  be  ex- 
ercised. It  Is  necessary  to  a  valid  exercise  of 
that  right  that  such  condition  should  exist. 
This  conclusion  is  strengthened  when  we 
take  into  consideration  previous  I^slation 
upon  this  subject.  When  section  1206  of 
the  Political  Code  was  first  adopted,  It  pro- 
vided that  "any  elector  who  declares  under 
oath  to  the  presiding  election  officer  that  he 
cannot  read,  and  that  by  reason  thereof,  or 
by  reason  of  physical  disability,  he  is  unable 
to  mark  his  ballot  shall,  vLpoa  request  re- 
ceive the  assistance  of  any  one  of  the  elec- 
tion officers  he  may  choose  in  the  marking 
thereof,"  etc.  St.  1801,  p.  176,  c.  130.  This 
section  was  amended  in  1893  (St.  1893.  p. 
'307,  c.  220).  but  was  not  disturbed  as  to  the 
oral  ooth.  In  1895  (St.  1805,  p.  306,  c.  216) 
the  section  was  amended  into  the  present 
form,  which  abolished  the  right  theretofore 
accorded  to  tbe  voter  of  making,  when  he 
presented  himself  to  vote,  an  oral  oath  of  his 
Inability  to  read,  or  of  physical  disability 
which  prevented  his  marking  his  ballot  and 
requiring  these  facts  warranting  his  assist- 
ance to  appear  In  his  affidavit  of  registra- 
tion, which  would  be  in  the  precinct  register, 
in  the  bands  of  the  election  board,  and  an 
examination  qf  which  by  them  would  con- 
clusively determine  his  right,  under  the  law. 
to  assistance  when  he  applied  for  it  If  an 
examination  of  the  voter's  affidavit  In  the 
precinct  register  Is  not  the  exclusive  method 
of  ascertaining  his  right  to  assistance,  then 
the  only  other  way  he  would  be  entitled  to 
it  would  be  by  a  simple  request  for  It  or 
upon  an  oral  oath  establishing  his  necessity 
for  It  made  when  be  appeared  to  vote. 
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Now,  It  cannot  be  claimed  tliat  etttaer  of 
tbew  methods  is  provided  for  In  the  elec- 
tion law.  No  one  would  aoloualy  contend 
that  he  would  be  entitled  to  it  on  a  simple 
reqaest,  and,  if  his  oral  oath  was  to  be  ac- 
cepted (which  was  not  even  adminlstNed  to 
any  of  these  persons  whose  votes  are  here 
in  qnestion),  why  did  the  Legislature  adopt 
tbB  idle  ceranony  of  repealing  the  only  pro- 
visifm  of  law  which  ever  accorded  It  to  htm, 
and  snbstltntlng  his.  affidavit  of  registration 
as  sole  evidence  of  it?  We  are  satlt^ed  from 
the  langnage  of  the  section,  and  in  view  of 
tiie  previous  le|^s]ati<Hi.  that  the  Legislature 
Intended  tiiat  the  test  of  a  voter's  right  to 
assistance  should  appear  on,  and  be  deter- 
mined by,  an  examlnatlim  ot  the  register 
by  the  election  officers  (the  affidavits  ot  reg- 
istration which  constitute  the  precinct  reg- 
ister), and  that,  by  amending  the  law  which 
previously  ^tended  the  rifl^t  to  make  oral 
oath  so  as  to  require  the  necessary  facts  to 
appear  in  the  affidavit  of  registration,  this 
latter  method  was  intended  by  the  Legisla- 
ture to  be  exclusive  and  that  Uie  provision 
is  mandatory.  We  are  mindful  tiiat  cases 
may  arise  where  the  voter,  between  the  day 
of  final  retfatration  and  the  day  of  election, 
may  become  so  physically  incapacitated  as 
to  be  unable  to  mark  his  ballot;  and,  as 
such  fact  could  not  appear  on  the  reglstw, 
asAsr  the  view  we  hold  of  the  section  he 
could  not  be  permitted  to  vote.  What  tiie 
rights  of  a  voter  under  such  circumstances 
would  be — whether  (the  law  havli^  failed 
to  make  provision  'tot  such  a  contingency, 
and  only  contemplating  that  the  disabilities 
existing  at  the  time  of  registration  should 
nppear  In  the  affidavit  of  r^stration)  the 
voter  would  be  entitled  to  assistance  upon 
faklifs  an  oath  before  the  board  ot  election- 
is  a  matter  not  here  involved,  because  It  ap- 
pears from  the  evidence  that  all  the  persons 
whose  votes  the  appellant  challenges  as  il- 
legal suffered  fn»n  the  disabilities,  which 
they  claimed  on  the  day  of  election  entitled- 
them  to  assistance,  when  they  made  their 
affldavite  of  registration.  We  think  these 
votes  were  111^1,  and  that  the  court  erred 
in  refusing  to  allow  appellant  to  Inquire  bow 
the  parties  depositing  them  voted.  Upon  the 
general  proposition  of  the  Illegality  of  these 
votes,  attention  Is  directed  to  the  cases  of 
Tebbe  v.  Smith,  108  Cal.  112.  41  Pac.  454, 
20  L.  B.  A.  673,  49  Am.  St  Rep.  68;  Patter- 
son V.  Hanley,  136  Cal.  275,  68  Pac.  821; 
and  Summerson  v.  Schilling  (Md.)  51  AtL 
613. 

Evidence  was  taken  upon  the  trial,  over 
appellant's  objection,  which  showed  that 
these  persons  whose  votes  were  challenged  as 
Illegal  were,  in  fact,  on  the  date  of  their 
registration,  either  unable  to  read,  or,  by 
reason  of  physical  disability,  unable  to  mark 
their  ballots.  As  the  law,  however,  does 
not  leave  the  question  of  the  right  of  the 
voter  to  assistance  to  be  determined  by  the 
court  when  the  legality  of  subh  vote  Is  chal- 


lenged npon  a  contest  but  leqnlres  the  vc^- 
er's  right  to  asslstauM  to  appear  trom  his 
affidavit  as  set  forth  In  the  precinct  reg- 
ister, the  court  erred  in  refusing  to  permit 
appellant  to  question  these  parties  as  to  bow 
they  voted.  In  order  to  avoid  any  question 
upon  a  new  trial  as  to  the  Identity  of  these 
illegal  voters,  we  j^ve  their  names  as  ap- 
pearing .  from  the  record,  omitting  their  In- 
itials. Th^  are  Austin,  Nlckell,  Alexander, 
Jones.  Wilger.  Pulse,  Wasbabaofb,  HUI,  Gib- 
son, Brannlgan,  Olsen,  Harrington,  Valine, 
Bose.  Peters,  SacAmento,  La  Montogne, 
Angelo,  Thomas  Adams,  and  Hlller. 

As  to  additional  illegal  voters,  the  court 
also  erred  In  refusing  to  permit  the  defend- 
ant to  show  how  they  had  voted  for  district 
attorney*  The  evidence  concerning  these 
voters  was  that  the  couQty  'dak  had  ap- 
pointed one  F.  B.  Edson,  who  was  engaged 
In  a  mercantile  business  with  his  brother, 
T.  W.  Edson,  at  Knight's  tiSndlng,  as  a 
d^nty  clerk  to  attend  to  tiie  registration  of 
voters  in  the  election  precinct  of  Knlj^t'a 
Landing.  During  the  absence  of  F.  B.  Ed- 
son, the  deputy  registration  clerk,  in  the 
mountelns,  certain  electors  came  to  the  store 
to  be  registered  tor  the  purpose  of  a  party 
primary.  Their  registrations  were  made'  out 
by  T.  W.  Edson,  who  signed  tiie  name  of  bia 
brother  th»eto  as  d^nty  clerk;  wilting  un- 
der that  signature  as  evidence  of  his  action, 
*'per  T.  W.  E."  T.  W.  Edson  was  not  a 
deputy  deA,  and  no  other  registration  of 
these  persons  was  had.  These  parties  were 
never  legally  registered,  and  their  votes  were 
Illegal.  It  Is  contended  by  plaintiff  that  their 
reglstratitms  were  taken  before  a  de  facto 
officw  and  were  valid.  Conceding  that  If 
so  token  before  a  de  facto  oSLaa,  tiiey  would 
be  valid,  still  T.  W.  Edson  waa  not  a  de 
facto  ofltoer.  A  de  facto  t^cer  Is  one  who. 
though  not  authorised  by  law  to  act  in  the 
official  capacity  he  assumes,  yet  claims  to  bo 
so  authorized,  and  in  fact  does  act  as  an  ofil- 
cer.  T.  W.  Edson  claimed  no  right  to  act 
as  deputy  clerk,  nor  did  he  pretend  to  be 
such;  neither  was  he  reputed  to  be  a  d^aty 
clerk.  In  fact,  he  did  not.  In  these  registra- 
tions, assume  to  act  as  a  deputy,  but  idmply 
as  a  substitute  for  his  brother,  whose  name 
he  edgned  as  the  deputy.  "p»  T.  W.  B.,**  as 
his  representative.  Any  individual  In  pos- 
session of  blank  affidavite  for  registration 
could  have  prepared  them  in  the  same  man- 
ner,  and  the  same  claim  could  as  well  be  in- 
sisted on  to  sustain  their  validity.  As  sec- 
tion loss  of  the  Political  Code  stood  prior 
to  Ito  amendment  in  1880,  the  law  required. 
In  order  to  entitie  an  elector  to  vote,  only 
that  his  "name  shall  be  enrolled  upon  the 
great  register  of  the  county."  The  law  then, 
'as  now,  required  an  affidavit  of  r^stratlou 
to  be  made  by  the  voter;  but  prior  to  the 
amendment,  facte  contained  In  the  affidavit 
were  enndled  upon  the  great  register,  and 
the  entry  of  the  elector'a  name  In  the  great 
register  was  the  evidence  of  his  right  to  vote. 
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The  affidavit  was  no  part  of  the  register. 
The  amendment  of  this  section  In  1899  (St 
1899,  p.  60,  c.  68)  Changed  this.  It  Is  no 
longer  proTided  that  the  test  of  the  right  of 
an  elector  to  vote  shall  he  determined  by  his 
enrollment  on  the  great  register,  but  an  en- 
tirely dltferent  test  Is  provided,  which  now 
Is  that  he  "shall  have  conformed  to  the  law 
gOTemlng  the  registration  of  voters."  And 
as  the  law  now  requires  that  the  affidavits  of 
registration  themselves  shall  constitute  the 
precinct  register  npon  which  an  elector  Is 
entitled  to  vote.  It  Is  efsentlal.  In  order  to 
so  entitle  him,  that  there  should  be  a  strict 
compliance  with  the  law,  to  the  extent,  at 
least,  that  his  affidavit  for  registration  should 
be  made  before  either  a  de  Jure  or  de  facto 
officer.  These  Illegal  voters  were  Redding- 
ton,  Fanik,  Boberts,  Jenkins,  and  William 
Adams. 

It  Is  Insisted  by  defendant  that  co^aln 
other  persMis  were  Illegal  voters  by  reason 
of  nonresldence  in  the  precincts  in  which 
they  voted,  and  that  the  court  erred  In  not 
sustaining  his  Inquiry  as  to  how  they  voted. 
Residence  Is  a  question  of  fact,  in  which  the 
Intention  of  the  party  enters  as  an  Important 
element;  and,  when  the  court  has  found  up- 
on the  matter,  such  finding  will  not  be  dis- 
turbed, unless  it  appears  that  there  Is  an 
absence  of  evidence  to  support  It  We  find 
no  such  condition  In  the  record.  There  was 
evidence,  including  the  declared  intention  of 
all  the  parties  upon  the  subject  from  which 
the  court  was  warranted  *  In  finding  that 
they  all  resided  in  the  precincts  where  they 
voted,  and  this  finding  concludes  us  from 
reviewing  the  matter.  This  applies  to  the 
finding  by  the  court  upon  all  claims  of  resi- 
dence or  nonresldence  In  precincts  which  are 
urged  by  either  party  upon  this  appeal. 

There  Is  nothing  In  defendant's  contention 
that  certain  electore  were  Illegally  register- 
ed. This  claim  is  based  on  the  fact  that 
after  certain  voters  had  registered,  It  was 
ascertained  that  the  affidavits  of  registra- 
tion contained  Incorrect  designations  of  their 
voting  precincts,  and  at  their  request,  or  at 
the  suggestion  of  the  outside  deputy  regis- 
tration clerks,  who  had  registered  them,  but 
were  in  doubt  at  the  time  as  to  the  lines  of 
the  various  precincts,  and  In  some  Instances 
from  his  own  knowledge  that  the  names  of 
the  precincts  Inserted  were  not  correct  the 
county  clerk  corrected  them  by  inserting  the 
proper  precinct  names.  All  these  voters  In 
fact  actually  resided,  when  they  registered, 
la  the  precincts  represented  by  the  correc- 
tion. That  the  wrong  precincts  were  orig- 
inally designated  was  clearly  a  mistake  on 
the  part  of  the  deputy  registration  officers, 
or  of  the  voters  themselves;  and  the  correc- 
tion was  simply  to  conform  to  the  fact,  and 
made  long  before  the  tijne  for  registration 
expired.  Under  these  circumstances  the  cor- 
rections were  properly  made,  and  did  not  af- 
fect the  validity  of  the  registration.  Nor  la  | 
there  any  merit  in  defendant's  claim  that 


one  Marston  was  an  Illegal  voter.  His  for- 
mal affidavit  for  registration  signed  by  him 
was  in  the  precinct  register,  hut  there  waft 
no  Jurat  of  the  county  clerk  thereto  showing 
that  he  had  In  fact  been  sworn.  The  evi- 
dence shows  that  Marston  went  to  the  coun- 
ty clerk's  ofllce  to  be  registered,  and  that 
the  county  clerk  himself  prepared  his  affi- 
davit; and,  while  Marston  does  not  remem- 
ber whetber  be  took  an  oath  before  making 
It  or  not  he  understood  that  he  was  mak- 
ing an  affidavit  The  clerk  did  not  remem- 
ber whether  the  oath  :Wa8  administered,  or 
not,  hot  testified  that  It  was  usual  for  hlm- 
iself  and  deputies  to  swear  the  voters  when 
th^  registered  them.  As  it  Is  made  the  duty 
of  the  clerk  and  deputies  to  administer  the 
oath  to  parties  applying  for  registration,  and 
as  the  affidavit  was  inserted  by  the  clerk  In 
the  precinct  register  as  that  of  a  person  en- 
titled to  vote,  the  court  was  justified  in  pre- 
suming that  the  clerk  discharged  his  duty 
and  administered  the  necessary  oath,  but 
neglected  certifying  the  fact  An  elector  Is 
not  required  to  see  that  the  county  clerk  cer- 
tifies bis  registration  affidavit,  end,  when  he 
has  done  all  that  the  law  requires  of  him  to 
effect  registration,  he  cannot  be  deprived  of 
bis  vote  by  the  failure  of  tbe  clerk  to  per- 
form bis  duty. 

We  have  now  disposed  of  all  the  points 
raised  on  this  appeal  by  either  party,  and, 
from  what  we  have  said,  the  Judgment  of 
the  lower  court  must  be  reversed,  and  a  new 
trial  granted.  It  only  remains  to  determine 
to  what  extent  the  lower  court  should  pro- 
ceed upon  such  new  trial.  As  all  the  excep- 
tions of  both  parties  to  the  action  of  the 
lower  court  in  the  reception  or  rejection  of 
ballots  are  presented  in  tbe  record,  and  this 
court  has  passe'd  upon  them,  and  determined 
upon  review  that,  from  the  legal  ballots  cast, 
the  plaintiff  has  a  majority  of  21  votes,  this 
determination  Is  final;  and  upon  a  new  trial 
the  lower  court  and  the  parties  shall  be  con- 
fined to  ascertaining  how  the'  persons  whom 
we  have  determined  were  illegal  voters  voted 
for  the  office  of  district  attorney,  and,  upon 
a  basis  of  21  majority  In  favor  of  plaintiff, 
ascertained  by  uS  from  the  legal  votes  cast, 
determine  from  tbe  evidence  of  such  Illegal 
voters  whether  this  majority  Is  lessened, 
equaled,  or  overcome,  and  render  a  judgment 
accordingly. 

Tbe  judgment  Is  reversed  and  a  new  trial 
ordered,  limited  to  the  extent  that  we  have 
above  Indicated. 

We.  concur:  BBATTY,  O.  J,;  McFAR- 
LAND,  J.;  HENSHAW,  J. 

ANGELLOTTI,  J,  (dissenting).  I  am  un- 
able to  concur  in  the  judgment  of  reversal. 
I  concur  In  the:  opinion,  except  as  to  the  por- 
tions thereof  relating  to  assisted  voters,  and 
to  the  voters  whose  purported  affidavits  were 
j  taken  by  T.  W.  Edson.  The  first  class  nmn- 
j  bered  20,  and  the  second  class  5.  I  am  not 
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pniMired  to  uy  that  tbe  20  asslBted  Totera 
were  not  Illegal  Toters,  but,  In  tbe  View  I 
take  of  the  case,  it  la  nnneceaaary  to  deter- 
mine whether  or  not  they  were.  By  the  re- 
count, plaintiff  has  21  majority.  ABsuming 
all  of  the  asBlBted  Totera  to  hare  been  illegal 
votwa,  and  that  they  all  roted  for  him,  he 
would  still  hare  a  majority  of  1  after  the 
deduction  of  their  votea  To  rererse  the 
judgment,  It  1b  therefore  'esBentlal  to  hold,  aa 
does  tbe  majority  oplolon,  tibat  the  6  Toters 
whoBe  Bo-caUed  affidavltB  were  taken  by  T. 
W.  Edflon  were  alao  Jllegal  TOten.  •  t  cannot 
ctmcur  in  this  conclusion.  The  evidence 
showed  that  each  of  these  yoters  bad  resided 
in  tbe  product  tor  over  20  yeara;  and  had 
voted  In  tiiat  preduct  before.  There  is  bo 
claim  tbfit  they  did  not  possess  all  of  tbe 
qnaliflcatlons  of  electors  as  prescribed  by  tbe 
Gonstltntion.  Section  1,  art  2.  They  were 
dectors  of  the  precinct  Bergevin  t.  Curts, 
127  Oal.  86,  59  Pac.  812.  Tbe  objection  Is 
not  ttiat  these  voters  wwe  not  electore  of  the 
precinct  in  which  tbey  voted,  but  that  they 
had  not  "conformed  to  the  law  governing  the 
registration  of  voters,"  which  Is  by  section 
1083  of  tbe  Political  Code,  as  amended  in 
188%  made  a  CMiditicm  precedent  to  the  right 
of  an  elector  to  exavtse  tbe  iirivlleee  of  vot- 
ing. It  Is  well  established  that  the  Legis- 
lature may  make  reasonable  regulations  for 
the  reglstratitm  of  voters,  for  the  purpoee  of 
providing  "a  means  wtiereby  tbe  elector  who 
Is  entitled  to  vote  may  be  known  by  having 
his  name  enrolled  upon  an  authentic  Hat" 
and  that  It  may  require  electors  to  comply 
therewith  as  a  condition  precedent  to  voting. 
Tbe  validity  of  the  provision  of  section  1083 
of  the  Political  Code  relied  on  by  defendant 
Is  not  therefore,  to  be  doubted;  but  that 
provision  means  no  more  than  that  the  elect- 
OT  shall  have,  in  good  faith,  procured  his 
registration  as  an  elector,  so  that  his  name 
appears  upon  the  authentic  list  provided  by 
law.  This  had  been  done  in  tbe  case  at  bar. 
It  Is  not  claimed  that  the  names  of  these  five 
voters  vrere  not  entered  upon  tbe  great  regis- 
ter of  the  county  kept  in  the  ofllce  of  the 
county  clerk  (sectimis  lOM-1096,  Pol.  Code), 
and  what  purported  to  be  the  affidavlte  used 
for  the  purpose  of  procuring  their  registra- 
tion (section  lies,  Pol.  Code)  were  contained 
in  the  book  of  affidavits  delivered  by  ftxe 
county  clerk  to  tbe  board  of  election  of  tbe 
precinct,  to  be  used  as  the  register  at  such 
election  (section  1116,  PoL  Code).  The  pur* 
ported  affidavits  algned  by  the  voters  were 
on  tbeir  bee  witlmut  fault,  the  "per  T.  W. 
E."  referred  to  In  the  majority  <^)inion  hav- 
ing been  stricken  out  in  the  office  of  tbe 
county  clerk;  and  ttiey  bad  been  received 
by  Ibat  officer  as  sntOcient  affidavits  for  the 
purpose  of  reglBtratlon.  The  real  objection 
is  that  the  statements  of  the  voters,  for- 
warded by  their  procurance  to  tbe  office  of 
the  derk  for  the  purpose  of  obtaining  regis- 
Izatlon,  had  not,  in  fact  been  sworn  to  by 
them  before  the  county  clerk  or  any  of  bis 


deputies.  The  pnvisloD  that  no  name  shall 
be  entered  iqion  tiie  register  of  the  deik, 
exc«pt  upon  an  affidavit  made  befttre  tlie 
clerk  or  tme  <^  his  deputies.  Is  directed  en- 
tirely to  the  oonnty  clerk  (section  10B7,  PoL 
Code;  State  v.  Lattlmore,  120  N.  a  26 
S.  E.  eSS);  and,  while  the  clerk  Abonld  not 
register  an  applicant  wiUiont  such  an  affi- 
davit being  made,  and  while,  perhaps,  a  reg- 
istration made  witbont  the  prerequisite  of  a 
sufficient  affidavit  might  be  canc^ed  at  the 
anit  of  any  persdn,  as  having  been  llle^lly 
made  Section  1109,  PoL  Code),  Oie  registra- 
tion Is  not  virfd.  In  Davis  t.  0*Berry,  93 
Md.  70S,  50  AU.  27S,  it  was  held.  In  a  pro- 
ceeding to  have  a  name  erased  fmn  the 
registration  book,  that  a  complete  answer 
to  the  showing  that  tiie  voter  bad  not  l»een 
sworn  as  required  by  law  would  be  made  by 
a  showing  that  the  voter  in  fact  possessed  all 
of  tbe  qnaliflcatlons  whlcb  would  flotille  him 
to  be  registered.  In  State  v.  Lattlmore^  su- 
pra, it  was  held  tha^  where  an  elector's 
name  appeared  on  ^  tbe  reglatration  book,  he 
bad  a  right  to  vot^  whether  be  bad  been 
sworn  prior  to  registration,  as  required  by 
law,  or  not  In  Tnllos  v.  lane,  45  Ls.  Ann. 
83S,  12  Sootb.  008,  it  was  held  that  where 
the  r^lstratlon  h^  been  carried  on,  under 
vwbal  authority  from  the  registrar,  by  per- 
sons not  taavlng  legal  authority  so  to  do, 
voters  actually  entitled  to  vote  could  not 
after  an  election,  be  deprived  of  toelr  con- 
stitutional right  to  have  partlcUiated  there- 
in, by  the  simple  tact  ot  itself;  that  the  per- 
son who  registered  them  was  not  legally  au- 
thorised BO  to  do.  Bee,  also,  UcCrary  oa 
Blecttons  (4th  Ed.)  S  140.  No  case  has  been 
cited,  and  I  have  been  unable  to  find  any, 
where  a  person  who  was  in  tact  entitled  to 
vote  if  registered,  and  whose  name  waa  en- 
roUed  on  tbe  register,  and  who  waa  allowed 
to  vote,  haa  been  held,  after  the  election,  to 
have  been  an  illegal  voter,  almply  fn:  tbe 
reaaon  that  there  waa  aome  irregularity  or 
intormality  in  the  method  by  which  he  was 
registered.  The  majority  opinion  appears  to 
concede  that;  under  the  law  as  it  Blood  priw 
to  the  amendmenta  of  1899,  a  vote  cast 
such  a  prason  would  have  been  a  legal  vote. 
I  cannot  see  that  there  has  been  any  ma- 
terial change  made  to  this  regard  by  sacb 
an^endments. 

We  concur:  VAN  DYKB,  J.;  SHAW,  J, 

On  Bebeartog. 

(Nov.  12,  1904.) 

ANGELLOTTI,  J.  This  la  an  electhm  con- 
test tbe  office  in  question  being  that  of  dia- 
trict  attorney  of  Tolo  county.  It  has  once- 
been  decided  by  "Qiis  court  to  bank;  but  up- 
on petition  of  both  parties  the  decisltm  was 
vacated,^  and  a  rehearing  granted,  fdr  the 
purpose  of  reconsTderlng  some  of  the  ques- 
tions Involved.  Most  of  tbe  material  tacts 
are  stated  to  the  opinions— majodty  and  dla- 
sentlng— heretofore  filed. 
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Bj  tbe  former  decision  It  was  tbat  up- 
on tbe  &ce  of  tbe  legal  ballots  the  reapond- 
ent  had  a  majority  of  21  votes,  bnt  that  ths 
trial  comt  had  erred  In  Its  condnalon  that 
20  electors  who  had  Toted  at  the  election,  hnt 
who  had  the  assistance  of  election  officers  In 
the  marking:  of  their  ballots,  although  It  did 
not  appear  from  the  register  that  they  could 

.  not  read,  or  by  reason  of  physical  disqiuallfl- 
catlon  could  not  mark  their  ballots,  were 
legal  voters.  It  was  also  held  that  th^e  wa^, 
a  similar  error  in  holding  that  five  electors 
of  Knight's  Landing  prednct,  who  had  not 
made  an  affidavit  for  r^Istratlon  before  a 
proper  registration  officer,  were  legal  voters. 
The  Judgment  was  tho^fwe  reversed,  and 
the  cause  remanded  for  a  new  trial;  such 
new  trial  to  be  confined  to  the  ascertainment 
of  the  fact  as  to  how  the  25  so-called  illegal 
voters  voted  cm  the  office  of  district  attorney; 
and  the  trial  court  was  directed,  **up<hi  a 
basis  of  twenty-one  majority  In  favor  of 
plaintiff,  ascertained  by  us  from  the  legal 
votes  cast,  to  determine  from  the  evidence  of 
such  lll^al  voters  whether  this  majority  is 
lessened,  equaled,  or  overcnn^  and  render  a 
Judgment  accordingly." 

1.  Upon  a  further  consideration  oi  tbe 
Question  as  to  the  legality  of  the  five  Knight^s 
Landing  voters,  we  are  satisfied  that  they 
should  be  held  to  be  legal  voters.  Oar  views 
upon  tiie  law  applicable  to  the  facto  concern- 
ing these  voters,  as  tbe  same  are  set  forth  in 
the  opinions  in  this  case  heretofiwe  filed,  are 
Btoted  in  the  dissenting  opinion  filed  on  the 
former  decision.  In  addition  to  the  authori- 
ties therein  cited  in  support  of  the  proposi- 
tion tlut  where  a  person  was  in  fact  entitied 
to  vote  if  registered,  and  he  did  in  good  faith 
att«mpt  to  comply  with  the  law  in  regard  to 
registration,  and  his  name  did  in  fact  appear 
upon  tbe  register  furnished  by  the  proper  of- 
ficer to  the  election  <^cers,  and  he  was  al- 
lowed to  vote,  he  will  not,  after  tiie  electiwi, 
be  held  to  have  been  an  Illegal  voter,  simply 
for  the  reason  that  there  was  some  irregn- 
larity  or  biformaUty  In  tbe  method  by  which 
he  was  registered,  the  following  cases  are 
dted,  viz.:  State  v.  Sadler,  25  Nev.  131.  174, 
S8  Pac.  284,  e»  Pac.  646,  63  Fac.  128,  83  Am. 
8t  Rep.  573;'  Stinson  v.  Sweeny  (Nev.)  30 
Pac.  998;  and  Lane  v.  Ballc?  (Mont)  75  Pac 
192.  See,  also,  note  to  Patton  v.  Watklns 
(Ala.)  31  South.  93,  90  Am.  St  Rep.  6& 

In  addition  to  what  was  said  in  such  dis- 
senting opinion,  It  may  be  said  tiiat  it  Is  ap- 
parent from  on  examination  of  the  Code  pro- 
visions applicable  thereto  that  no  material 
change  was  made  in  this  regard  by  the 

'  amendment  of  section  1083,  Pol.  Code,  in  1899 
<St  1889,  p.  59,  c.  53).  Much  reliance  Is 
placed  upon  the  fact  that,  under  the  secticoi 
as  It  originally  stood,  persons  otherwise  quali- 
fied, whose  names  were  "enrolled  upon  the 
great  register,"  were  declared  to  be  qualified 
electors,  while,  under  the  section  as  amended 
in  1899.  only  those  who  have  "conformed  to 
the  law  governing  the  registration  of  voten^* 


are  declared  to  be  such  qualified  electors. 
Taken  to  connection  with  the  other  provi- 
sions ot  the  Code,  these  expresdons  mean 
practically  the  same  thing,  viz.,  that  those 
who  have  caused  themselves  to  be  enrolled 
by  the  proper  officer  upon  the  authentic  list 
of  electors  of  the  county  are  qualified  electors 
thereof.  We  are  speaking,  of  course,  of 
those  who  were  to  fact  otherwise  entiUed  to 
vote. 

Iiearned  counsel  for  wpellant  are  mistaken 
to  their  contention  that  there  is  no  snch 
tiling  as  a  great  reglstw,  other  than  the  affi- 
davlto  made  by  the  Sectors.  By  the  act 
amendtog  section  1088,  Pol.  Code,  and  pro- 
viding for  the  use  of  affidavito  as  a  roister 
to  the  vartous  predncto  (St  1899.  p.  59,  c. 
63),  sections  relative  to  tbe  ke^jtlng  of  the 
great  reglstw,  the  entry  of  names  thereto, 
etc.  (sections  1094, 1096. 1006, 1097, 1108. 1105. 
Pol.  Code),  were  also  amended  (St  1^;  pp. 
60-62,  c.  63).  Under  these  sectioni^  as  so 
amended,  it  is  the  duly  of  the  person  char- 
ged with  the  reglstcation  of  voters  to  ke^ 
In  his  office  "a  register  to  which  shall  be  en- 
tered the  names  of  the  qualified  electors" 
(section  1094),  and  thereto  to  enter  the  names 
of  the  qualified  electws  (section  1096);  tbe 
entry  to  show  certoto  facto  (section  1096); 
such  entry  to  be  made  on  aflSdavit  showing 
the  facto  required  to  be  stoted  to  the  entry 
(section  1097);  and  to  leave  to  such  register 
a  blank  for  cancellation,  which  is  to  be  made 
by  "writing  to  such  bkmk  the  word  'Cancel- 
ed,' and  a  stotement  of  the  reasons  thaefor, 
and  by  writing  to  red  tok  across  the  face  of 
the  affidavit  used  to  procuring  such  registra- 
tion the  same  words  as  are  used  to  making 
the  cancellation  to  the  great  register."  Sec- 
tion 1105.  By  the  same  act  the  officer  is  re- 
quired to  "presore  all  affidavito  used  before 
himself  or  his  deputies  for  the  purpose  of 
procnrlng  reglstratton"  (sectton  1103)  wlthto 
16  days  after  the  close  of  r^^tration.  ar- 
range such  affidavito  for  each  prednct,  and 
Und  them  toto  a  book  (sectton  1113),  wbich, 
together  with  printed  indices,  shall  be  de- 
livered by  him  to  the  respective  boards  of 
election,  and  this  book  of  affidavito  "shall 
constitote  the  register  to  be  used  at  such  elec- 
tion" to  the  prednct   Sections  1116.  1116. 

The  ploto  object  of  this  le^latton  as  to 
the  use  of  tbe  affidavito  at  the  predncto,  to- 
stead  of  a  printed  copy  of  the  great  register, 
which  was  formerly  used  by  the  election  of- 
ficers, was  simply  to  dispense  with  the  neces- 
sity of  printing  copies  of  the  great  register. 
Under  it,  what  purport  to  be  the  affidavits 
used  "for  the  purpose  of  procuring  registra- 
tion" simply  toke  the  place  of  the  prtoted 
copy  of  the  great  register  which  was  former- 
ly used.  They  no  more  constitute  the  regis- 
ter Itself  than  did  such  printed  copy,  and, 
when  the  law  says  that  a  book  of  prectoct 
affidavits  "shall  constitute  the  register  to  be 
used  at  such  election,"  it  simply  means  that 
such  book  shall  constitote  the  list  of  voters 
authenticated  by  tbe  proper  officer  as  quail' 
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fled  electors  of  the  precinct,  which  Is  to  he 
used  by  the  election  board.  It  is  an  official 
list  of  the  electors  who  have  in  fact  been  en- 
rolled by  the  registration  officer  upon  the 
great  register,  as  electors  of  the  precinct.  In 
the  official  list  in  use  at  Knight's  Landing 
precinct  appeared  the  names  and  purported 
affidavits  of  these  Ave  electors.  It  thus  ap- 
peared that  they  had  In '  fact  been  enrolled 
by  the  registration  officer  In  the  great  register 
of  the  county.  Having  been  so  enrolled  by 
the  registration  officer,  and  being  In  fact 
electors  of  the  precinct,  entitled  to  vote  If 
registered,  they  were  auallfled  electors  there- 
of. 

2.  In  regard  to  the  20  assisted  voters,  we 
adhere  to  the  general  views  expressed  In  the 
opinion  heretofore  filed.  There  Is  no  ques- 
tion presented  by  the  record  in  this  case  as 
to  the  efCect  of  the  failure  of  the  registration 
officer  to  obtain  the  necessary  information 
from  the  elector  for  the  entry  to  be  made  on 
the  affidavit  and  register,  or,  such  Informa- 
tion having  been  obtained,  to  properly  record 
the  same.  If  It  appeared  that  It  was  the 
fault  of  the  registration  officer  that  the  regis- 
ter failed  to  show  that  the  electors  who  were 
In  fact  unable  to  mark  their  ballots  had  de- 
clared under  oath,  when  registered,  that  they 
could  not  read,  or  that  by  reason  of  physical 
disability  they  were  unable  to  mark  their  bal- 
lots, a  different  question  would  be  presented, 
which  question  It  Is  unnecessary  for  us  to 
consider  on  this  appeal. 

It  appeared  generally  from  the  affidavits 
that  each  of  these  voters  had  sworn  to  a 
statement  that  he  could  read  the  Constitu- 
tion in  the  English  language,  write  his  name, 
and  mark  his  ballot.  Apart  from  the  nndls- 
puted  fact  that  they  were  not  able  to  mark 
their  ballots,  and  the  fact  that  some  of  the 
affidavits  were  signed  by  mark,  and  some  by 
another  person  at  the  request  of  the  deponent, 
there  is  nothing  to  Indicate  that  the  registra- 
tion officer  did  not  fully  question  them  as  to 
these  matters  at  the  time  of  registration,  or 
that  he  did  not  correctly  enter  their  state- 
ments in  regard  thereto.  These  facts  are  not 
sufficient  to  support  a  conclusion  that  the 
registration  officer  did  not  fully  perform  his 
duty  in  this  matter.  To  so  hold  would  be  to 
practically  abolish  the  statute  as  to  assisted 
voters. 

By  the  petition  for  rehearing  presented  by 
respondent.  It  was  specially  urged  that,  as  to 
the  assisted  voters  Hlller,  Washabaogh,  Hill, 
Olbson,  Alexander,  Brannlgan,  and  Puize,  the 
register  sufficiently  showed  them  entitled  to 
assistance.  The  affidavit  of  Hiller  stated 
that  he  could  read,  write,  and  mark  his  bat- 
lot.  The  additional  statement  contained 
therein  to  the  effect  that  he  was  an  invalid 
did  not  show  him  to  be  entitled  to  assistance. 

The  affidavits  of  Alexander,  Washabaugh, 
HUI,  Gibson,  and  Brannlgan  stated  that  they 
were  not  able  to  write  their  names,  but  that 
they  could  read  the  Constitution  In  the  Eng- 
lish language  and  mark  their  ballots.  The 
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fact  that  the  registration  officer  did  ascer- 
tain and  enter  the  statement  that  these  elect- 
ors could  not  write  supports  the  theory  that 
he  questioned  them  as  to  all  the  matters  re- 
quired by  subdivision  11  of  section  1096,  Pol. 
Code,  to  be  shown  In  the  entry  in  the  great 
register,  and  correctly  set  forth  their  an- 
swers thereon.  The  fact  that  the .  register 
showed  that  these  electors  had  declared  on 
oath  that  they  conld  not  write  their  names 
■did  not  entitle  them  to  assistance.  Section 
1208,  Pol.  Code,  alone  prescribes  the  condi- 
tions upon  which  such  assistance  may  he  giv- 
en, viz. :  "When  It  appears  from  the  register 
that  any  elector  has  declared  under  oatb. 
when  he  registered,  that  he  cannot  read,  or 
that  by  reason  of  physical  disability  he  is 
unable  to  mark  his  ballot."  These  facts  are 
to  be  ascertained,  as  contended  by  plaintiff, 
from  the  entry  made  on  the  great  register  un- 
der section  1096,  Pol.  Code,  which  provides 
that  such  entry  must  show  (11)  "the  fact 
whether  or  not  the  elector  desiring  to  be 
registered  is  able  to  read  the  Constitution  In 
the  English  language  and  to  write  his  name, 
and  whether  or  not  the  elector  iias  any  physi- 
cal disability  by  reason  of  which  he  cannot 
mark  his  ballot;  and  If  he  cannot  mark  hi^ 
ballot  by  reason  of  physical  disability,  then 
the  nature  of  such  disability  must  be  enter- 
ed." Under  section  1097,  Pol.  Code,  the  afli- 
davit  for  registration  of  the  voter  must  ehov; 
all  the  facts  required  to  be  stated  In  the  en- 
try on  the  register,  except  the  date  of  entry. 
But  there  Is  nothing  in  these  provlsloos  to 
detract  from  the  force  of  the  provisions  of 
section  1208,  Pol.  Code,  even  though  they 
were  enacted  subsequent  to  the  enactment  of 
said  section  1208,  which  Is  not  the  case.  Ttie 
provisions  referred  to  above  constituted  por- 
tions of  sections  1<^  and  1097  at  the  time 
of  the  enactment  of  section  1208  in  its  pres- 
ent form,  and  the  subsequent  amendments  of 
sections  1096  and  1097  made  no  change  In 
stich  provisions. 

Upon  further  consideration  of  the  case  of 
the  voter  PuIze,  we  are  satisfied  that  the 
register  showed  a  case  In  which,  under  the 
provisions  of  section  1208,  Pol.  Code,  tie 
voter  was  entitled  to  assistance.  The  blank 
form  of  affidavit  used  in  the  case  of  this 
voter  was  so  filled  in  as  to  show  that  he  de- 
clared under  oath  at  the  time  of  registration 
that  be  could  pot  read  the  Constitution  In  the 
English  language.  This  presented  a  case 
where,  under  the  express  provision  of  the 
statute,  the  voter  was  entitled,  on  demand 
to  assistance,  regardless  of  whether  or  not  be 
had  also  stated  that  he  could  mark  his  bal-- 
lot.  It  further  appeared  that  he  was  In  fact 
not  able  to  read  or  write.  There  was  evi- 
dence sufficient  to  justify  the  court  in  finding 
that  the  election  officers  assisting  him  did 
take  the  oath  preicribed  by  law,  to  the  effect 
that  they  would  not  give  any  Information  re- 
garding the  manner  In  which  his  ballot  was 
marked,  and  the  mere  fact  that  such  oatb 
was  not  taken  until  immediately  after  the? 
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aaslMted  blm  should  not  be  held  to  invalidate 
biB  vote.  It  folIowB  that  Poize  muBt  be  taken 
from  the  list  of  illegally  assisted  voters. 

3.  It  was  contended  on  rehearing  by  the 
appellant,  and  the  point  was  made  in  his 
petition  for  a  rehearing,  that  the  voter  Wal- 
ter Grim  was  an  Illegal  voter,  fo^  the  reason 
that  he  was  not  on  the  day  of  the  election 
a  resident  of  the  precinct  wherein  he  voted. 
He  was  held  by  the  trial  court  to  have  been 
a  legal  voter,  and  the  appellant  was  there- 
fore not  allowed  to  show  how  he  voted. 
We  cannot  disturb  the  finding  of  the  lower 
court  as  to  this  voter.  The  evidence  was 
snfflclent  to  sustain  a  conclusion  that  he  had 
no  Intention  of  making  the  precinct  Into 
which  he  moved  his  residence.  He  said  that 
tie  went  there  to  undertake  temporary  em- 
ployment only,  Intended  to  return  to  Wood-- 
land  when  he  completed  such  employment, 
and  did  not  intend  to  give  up  Woodland  as 
his  home  when  he  left.  When  residence  is 
spoken  of  in  connection  with  the  right  of  a 
person  to  vote,  "legal  residence"  is  meant 
Every  person  has,  In  law,  a  residence,  and  a 
residence  cannot  be  lost  until  another  Is 
gained.  Pol.  Code,  S  62,  subd,  3.  By  subdi- 
vision 4  of  section  1239,  Id.,  It  is  declared 
that  a  person  must  not  be  considered  to 
have  gained  a  residence  In  any  precinct  in- 
to which  he  comes  for  temporary  purposes 
merely,  without  the  Intention  of  making 
such  precinct  his  home;  and  by  subdivision 
9  of  the  same  section  It  Is  provided  that  "the 
mere  intention  to  acquire  a  new  residence, 
without  the  fact  of  removal,  avails  noth- 
ing, neither  does  the  "fact  of  removal,  with- 
out the  intention."  If  the  voter  had  no  in- 
tention of  making  the  precinct  into  which 
he  moved  his  home,  but  went  there  for  tem- 
porary purposes  only,  he  did  not  gain  a  res- 
idence there,  and  consequently  did  not  lose 
bis  legal  residence  in  the  precinct  from 
which  he  moved,  notwithstanding  that  he 
may  not  have  had  any  certain  house,  room, 
or  place  therein  that  he  could  call  his  home. 
That  precinct  continued  to  be  his  legal  resi- 
dence until  he  gained  a  legal  residence  else- 
where. The  evidence  was  such  that  it  might 
have  sustained  a  contrary  finding,  but  not 
auch  as  to  warrant  us  In  disturbing  the 
finding  of  the  court  below.  See,  In  this  con- 
nection. Smith  V.  Thomas,  121  Cal.  533,  54 
Pac.  71;  Stewart  v.  Kyser,  105  Cal.  459,  39 
Pac.  19. 

4.  Upon  a  furtlier  examination  of  defend- 
ant's ballot  No.  189 — a  vote  for  respondent 
counted  over  appellant's  objection — we  are 
satisfied  tliat  the  objection  made  thereto  by 
appellant  was  good,  and  that  the  vote  should 
not  have  been  counted.  There  was  a  plain 
and  distinct  impression  of  a  cross  In  the 
blank  space  under  the  column  of  Socialist 

-  candidates.  This,  under  the  antborlties, 
must  be  held  to  have  Invalidated  the  bal- 
lot This  error,  however.  Is  more  than  off- 
set by  a  mistake  In  the  former  opinion  in 
regard  to  defendant's  ballot  or  objection  153. 


In  such  opinion  It  was  stated  that  the  court 
erred  In  overruling  30  objections  of  defend- 
ant to  ballots  voted  for  plaintiff,  including 
No.  153.  This  ballot  was  therefore  by  this 
court  deducted  from  plaintiff. 

It  appears  from  the  record  of  the  case  that 
the  trial  court  did  In  fact  sustain  defend- 
ant's objection  to  this  ballot,  and  it  there- 
fore was  not  counted  for  plalntllT  In  the  low- 
er court  It  furthey  appears  that  the  only 
objection  to  the  ballot  was  one  that  as  will 
appear  hereinafter,  we  do  not  consider  to 
have  been  a  valid  objection,  viz.,  that  the 
voter,  In  expressing  his  choice  as  to  con- 
stitutional amendments,  had  placed  the  cross 
on  the  word  "Yes"  or  "No,"  Instead  of  in 
the  voting  square  to  the  right  thereof.  The 
objection  should  not,  therefore,  have  been 
sustained  by  the  trial  court.  Plaintiff  should 
have  been  credited  by  us  with  another  vote, 
instead  of  being  deprived  of  a  vote. 

5.  As  to  the  other  points  made  by  the  par- 
ties on  rehearing,  we  adhere  to  the  views 
announced  In  the  original  opinion.  We  have 
carefully  considered  appellant's  contention 
relative  to  "defendant's  ballot  No.  1."  There 
was.  It  Is  true,  a  tear  extending  from  the  top 
down  through  a  portion  of  the  ballot,  but 
there  was  no  "piece  torn  out  of  the  top  of 
the  ballot"  as  nrged  by  the  objection.  The 
tear  was  not  the  kind  of  mark  that  a  voter 
would  ordinarily  place  upon  a  ballot  to  serve 
as  a  distinguishing  mark,  and  there  is  noth- 
ing In  the  appearance  of  this  tear  to  indi- 
cate that  it  was  not  made  accidentally  or  un- 
consciously; and  conceding,  for  the  purposes 
of  the  case,  that  tt  was  among  the  ballobt 
that  had  been  rejected  by  the  election  board, 
we  cannot  say  tliat  the  evidence  was  such 
as  to  compel  the  conclusion  that  the  tear 
had  l>een  made  by  the  voter.  As  to  another 
objection  made  to  the  ballot  viz.,  that  the 
name  of  "B.  L.  Ogden"  had  been  written  on 
the  back  thereof,  it  appears  that  the  name 
"R.  L.  Ogden"  was  not  written  thereon,  but 
that  the  initials  "W.  H."  and  "B.  L.  O.,"  in 
different  handwriting,  had  been  written  on 
the  back  in  the  upper  left-hand  corner. 
There  was  no  pretense  in  the  trial  court  that 
these  were  not  as  they  appeared  to  be.  Ini- 
tials of  some  of  the  election  officers,  placed 
on  the  ballot  by  them  at  some  time  during 
the  canvass  by  the  board  of  election.  .  The 
trial  court  was  fully  justified  in  concluding 
that  they  were  not  placed  thereon  by  the 
voter,  or  prior  to  the  deposit  of  the  ballot  in 
the  l^llot  box. 

We  have  also  fully  considered  appellant's 
contention  as  to  the  ballots  where  the  cross 
stamped  by  the  elector  to  Indicate  his  vote 
as  to  constitutional  amendments  was  placed 
upon  the  word  "Yes"  or  "No,"  Instead  of  In 
the  voting  square  Immediately  to  the  right 
thereof.  This  question  affects  five  ballots 
cast  for  respondent  and  one  cast  for  appel- 
lant. Upon  this  point  we  adhere  to  the 
views  expressed  In  the  original  opinion,  and 
In  the  cases  of  Toot  v.  Hawkins  (Oal.)  7(t 
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Pac.  897,  and  Hannah  t.  Unea  (Oal.)  7i  I^c 
706. 

The  rejection  of  ballot  189,  and  the  roetl- 
fylng  of  the  eiTor  In  r^rd  to  ballot  158, 
leaves  respondent  22  majority.  According 
to  the  TlewB  of  thii  court,  there  were  only 
19  voters  who  may  be  held  to  have  been 
Illegal  voters,  and.  If  it  be  conceded  that 
each  of  those  voted  tat  respondent;  be  vonld 
still  have  8  majority,  which  Is  sufficient  to 
support  the  judgment  Itf  his  fAvor. 

It  follows  that  the  Judgment  of  the  su- 
perior court  must  be  affirmed,  and  it  is  so 
ordered. 

We  concur:  SHAW,  J.:  VAN  DTKB,  J. 

BBATTT,  0.  J.  I  concur  In  the  Judg- 
ment of  affirmance,  and  In  the  opinion  of 
Justice  ANGBLLOm,  except  as  to  the  torn 
ballot  (defendant's  ballot  No.  1).  I  think 
the  evidence  shows  it  was  torn  by  the  voter, 
and  deliv»ed  to  the  officers  in  that  condi- 
tion. A  deduction  of  this  vote  and  of  all  the 
illegally  assisted  votes  from  respondent's 
score  would  not;  however,  change  the  result 

We  dissent:  McFARLAND,  J.;  HBN- 
SflAW,  J. 

LOBIGAN.  J.  I  dissent;  and  adhere  to 
the  opinion  heretofore  delivered. 


PBOPLB  V.  BING  LEE.   (Cr.  1478.) 

(SuprenM  Court  of  California-   Oct.  29.  1904.) 

CBIMINAL  U.W— CONDUCT  OF  TOTAL— MISCOM- 
DUOT  OW  DI8TBICT  ATTOBNET— NEW  TBIAL. 

1.  In  a  prosecution  for  receiving  stolen  goods, 
the  district  attorney  asked  defendant,  when  a 
witness  In  tiis  own  behalf,  whether  tie  had  been 
"offering  for  sale  across  the  track  a  roll  of 
Bilk."  The  Question  was  mled  out,  but,  In  argu- 
ing to  the  Jnry,  the  prosecatlng  attorney  stated 
that  defendant  was  a  "fence  keeper,"  and,  after 
allnding  to  the  "hole  fn  the  wall,^'  told  the  jury, 
in  effect,  that  defendant  was  teeping  "just  that 
sort  of  a  Joint,"  thereby  implying  that  he  was 
kenting  a  place  for  the.habituar  reception  of 
stolen  goods.  Held,  that  the  discretion  of  the 
court  in  granting  defendant  a  new  trial  for  mis- 
conduct  of  the  district  attorney  would  not  be 
interfered  with. 

Oommlssloners'  Decision.  Department  2. 
Appeal  from  Superior  Court;  Merced  County; 
E.  N.  Rector,  Judge. 

Sing  Lee  was  convicted  of  receiving  stolen 
goods,  and  from  an  order  granting  him  a 
new  trial  the  people  appeal.  Affirmed. 

U.  S.  Webb,  Atty.  G!en.,  C.  H.  Hoar,  Dlst 
Atty.,  and  B.  P.  Fowler,  Dep.  Dlst.  Atty.,  for 
the  People.  B.  B.  Jones  and  B.  Berry,  for 
respondent. 

SMITH,  a  The  defendant  was  found 
guilty  by  a  Jury  of  the  crime  of  receiving 
stolen  goods,  as  d^ned  in  the  statute.  The 
appeal  is  by  the  people  from  an  order  grant* 
Ing  the  defendant  a  new  trial.  The  grounds 


of  the  ruling  were:  **That  llien  iras  m  mis- 
conduct on  the  part  of  tbe  district  attorney 
in  asking  the  defraidant,  when  a  witness  in ' 
his  own  belialf,  upon  cross-examination  of 
said  defendant,  tlw  foUowii^  question:  *Q. 
During  last  Novembw,  were  yon  offering  for 
sale  across  the  track  a  roll  of  sllkr  And 
thereafter  arguing  to  the  Jury  that  ^  de- 
fnidant  was  a  fence  keq>OT,  and  that  sn^ 
misconduct  iras  prejudidal  to  the  substan- 
tial .rights  of  the  defendant,  and  by  reason 
of  such  misconduct  a  fair  and  impartial  trial 
was  not  bad."  Objection  was  made  to  the 
question  on  various  grounds,  and  upon  the 
statement  of  the  district  attorney  that  he 
had  no  evidence  that  the  proper^  referred 
to  was  stolen,  unless  It  could  be  drawn  out 
of  the  witness,  the  question  was  ruled  out. 
.  In  the  panages  in  tlw  argument  of  the  dis- 
trict attorn^  refwred  to  in  the  order,  tlie  de> 
fendant  was  alluded  to  as  a  **fence  keeper," 
or  "criminal  fence  keeper,"  and,  fMlowlng 
the  use  of  the  expressions  '*hole  in  the  wall** 
and  "fence,"  Uie  Jury  were  told  that  It  was 
believed  by  the  people  '*that  the  evidence 
shows  that  the  defendant  in  this  case  is 
keeping  Just  that  sort  of  a  Jobit"  Ibe  case, 
we  think,  is  ^mllar  In  principle  to  that  of 
People  V.  Valllere,  127  GaL  60,  CO  Pac  2^ 
where  the  Judgment  and  ordor  denying  the 
defendant  a  new  trial  wm  reversed  for  lan- 
guage of  tlie  district'  attorney  to  the  Jury 
substantially  simUar  to  the  language  used 
here.  In  that  case,  the  defendant  b^ng  on 
trial  for  larceny,  the  district  attorney  told 
the  Jury,  in  effect,  that  thfflre  was  another 
theft  committed  by  the  defendant;  "that  [he 
knew]  of  bis  own  knowledge."  Here  the 
Jnry  was  told  by  the  district  attorney.  In  ef- 
fect that  he  Iwlleved  the  evidence  showed 
that  tlie  defendant  wbm  keeping  a  place  for 
the  haUtual  rec^tlon  of  stolen  goods.  This, 
though  the  contrary  Is  urged,  ms  something 
quite  difFerent  from  the  cha^  on  whl<di  the 
defendant  was  tiled;  and  it  may  be  said  of 
it,  as  was  said  In  the  ftnmer  case,  that  the 
statement  made  "was  in  the  nature  of  evi- 
dence. It  was  the  assertion  of  a  damaging 
fact  not  tmly  not  ^voi,  bnt  In  regard  to 
matters  that  bad  been  en^ressly  ruled  out" 
We  are  of  the  (pinion,  tbweftae,  that  this 
Is  not  a  case  in  which  tiie  discretion  of  the 
lower  court  in  granting  a  new  trial  should 
be  Interfered  with.  And  alsc^  we  tiilnk,  the 
eighth  instmctl(m  asked  by  tbe  defmdant 
should  have  been  given,  and  especially  that 
that  part  of  it  Instmcttng  tlie  Jury  not  to 
consider  "any  proposed  evidence  which  has 
been  offered  and  disallowed  by  the  court" 

We  advise  that  tbe  order  appealed  from  be 
affirmed. 

We  concur:  OHIPMAN,  0.;  COOPER.  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  tbe  order  appealed  from  is  affirmed: 
McFARLAND,  J.;  LORIOAN.  J.;  HEN- 
SHAW,  J. 
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OBBHAN  SAVINGS  &  LOAN  SOa  T.  COL- 
LINS et  aL    (S.  F.  3,061.) 

(Supram  Court  of  California.   Oct.  20.  1904.) 

AfPEAIr-HABKLBSS  EBBOB— ADlCISSIOlf  OT  >VI- 

DinoB. 

1.  Th*  errooeous  admission  in  evidence  of  a 
depofiitlon  was  harmless,  where  the  testimony 
of  the  witness  mailing  the  deposition  related 
solely  to  a  matter  whfdi.  If  eliminated,  wonid 
leave  the  judgment  ampv  nn^orted  other 
evidence  in  the  caae. 

Commlsedoners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  the  German  Savings  &  Loan  So- 
ciety against  Adeline  F.  Collins  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Affirmed. 

Jotan  H.  Doist  J-  A.  Stepbena,  and  Ourtli 
Hlllyer,  for  appellants.  W.  8.  Goodfeibnr 
and  Goodfellow  ft  Belli,  Cor  mpondent 

GRAY,  G.  The  defendants  are  copartawa 
doinff  a  drajlng  business  In  San  Francisca 
H.  F.  Qrlnnell  bas  been  at  all  the  times 
herein  mentioned  the  general  manage  and 
superintendent  of  said  defendants.  William 
P.  Btdlard  bad  been  their  bookkeeper,  be- 
came a  defiiulter,  and  was  discharged  by 
tbem  In  December,  1800,  and,  after  the  d^^ 
sitlon  hereinafter  moitloned  "was  taken,  com- 
mitted" Buldde.  During  the  year  1806  de- 
fendants had  an  account  with  plaintiff,  stand- 
ing in  the  name  of  H.  F.  Grlnnell,  superin- 
tendent; and  during  1806  Bullaid  presented 
to  the  plaintiff  three  orders,  for  |1,500.  $500, 
and  V50(K  respectively,  all  purporting  to  be 
afgned  1^  **H.  F.  Grlnnell,  Supt"  Upon 
these  several  orders  plaintiff  paid  to  Bnllard 
amounts  aggregating  $2,600.  The  defendants 
subsequently  notified  the  plaintiff  that  the 
said  orders  were  foi^rles.  and  repudiated  the 
same.  This  action  la  brought,  under  the 
provisions  of  section  1050,  Code  Civ.  Proc., 
by  plaintiff,  and  Is  in  the  nature  of  an  action 
of '  quia  timet  to  determine  tbe  claim  and 
llnbilltles  of  the  parties  as  to  the  $2,600 
drawn  out  by  the  bookkeeper.  Tbe  court 
found,  among  other  things,  "that  each  of  the 
said  cbecks  or  written  orders  was  valid  and 
executed,  made  and  signed  by  H.  F.  Grlnnell, 
superintendent,  and  by  and  with  the  author- 
ity of  defendants."  The  court  farther  finds 
that  $1,500  paid  by  plaintiffs  on  one  of  said 
cbecks  was  on  the  same  day  deposited  to  the 
credit  of  defendants  with  the  Crocker^Wool- 
worth  Bank,  and  was  received  by  defendants 
and  retained  to  their  own  use.  The  court 
also  finds  that  the  amounts  as  paid  were  en- 
tered in  defendants'  passbook,  and  thereafter 
said  passbook  was  returned  to  defendants 
and  retained  by  them  so  as  to  constitute  an 
account  stated  between  the  parties,  etc.  Up- 
on these  findings,  Judgment  was  entered  In 
favor  of  plaintiff,  and  the  defendants  appeal 
from  said  Judgment.  No  motion  for  a  new 
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trial  was  maO^  and  the  appeal  Is  taken  mwe 
than  60  days  after  tbe  entry  of  Judgment 

The  appellants  urge  as  their  sole  ground 
for  reversal  ttiat  the  court  erred  In  admitting 
In  erldenoe  the  deposition  of  Bullaid,  tax  the 
reason  that  the  taking  of  said  d^sltlon  was 
not  in  all  respects  fair.  The  unfairness  com- 
plained of  consisted  In  the  refusal  of  Uie 
witness,  on  advice  of  connael,  to  answer  cer- 
tain questions  on  cross-examination.  It  is 
needless,  however,  to  enter  npon  any  Inquiry 
as  to  this  matter  of  unfairness.  The  testi- 
mony of  the  witness  In  the  deposltlw  related 
only  to  the  disposition  of  the  moneys  obtained 
by  him  upon  the  three  orders  in  question.  It 
I  contained  no  evidence  whatever  upon  the 
subject  of  the  genuineness  of  the  orders  or 
checks.  If  the  deposition,  together  will)  the 
flndbigs  In  r^rd  to  wbat  disposition  Bul- 
lard  made  of  the  money  that  he  obtained  on 
the  orders,  were  eliminated  from  the  case  al- 
together, the  Judgment  would  still  find  ample 
si^port  In  the  finding  that  the  checks  were 
genuine.  This  finding  Is  not,  and  cannot  be, 
questioned  on  the  record  before  us.  It  Is 
plainly  apparent  therefore,  that  the  appel- 
lants were  not  Injured  by  the  alleged  error. 
We  advise  that  the  Judgment  be  affirmed. 

We  concur:   COOPEB,  O.;  SMITH.  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  Is  affirmed:  McFAR- 
LAND.  J.i  LOBIGAN.  J.;  HSMSHAW,  J. 


DB  LDONIS  V.  WALSH.   (L.  A.  1,601.) 
(Supreme  Court  of  California.   Oct  20,  1004.) 

DBDS— IWaOHIPnOIl-- IHmBEBTB  OOHVinO. 

1.  Plalntilf  conveyed  one-lialf  of  her  interest 
in  an  estate,  the  deed  reciting  an  Intration  to 
convey  such  interest  in  the  portion  of  the  estate 
an  should  finally  be  distributed  and  allotted  to 
plaintIK  In  an  accompanying  contract  the 
grantee  agreed  to  use  his  best  endeavors  to  se- 
care  a  proper  monthly  allowance  to  be  made  to 

ftlaiotifi  out  of  the  estate  for  her  support  dur- 
ng  the  administration  th^eof.  Held,  that  such 
allowance  was  not  within  the  description  of 
tbe  deed. 

Commlsslonera'  Dechdon.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Acdon  by  U.  BL  C<  t>e  Leonis  agatost  B. 
B.  Walsh,  administrator  of  Laurent  Etche- 
pare,  deceased.  From  an  order  denying  a 
new  trial,  plaintiff  aK»eaIs.  Reversed. 

Dunnlgan  &  Dnnnlgan,  for  appellant  H. 
H.  Apel  and  Horace  Bell,  tar  respondent 

SMITH,  C.  This  suit  was  brought  to  set 
aside  a  conveyance  of  lands  from  the  plain- 
tiff, Mrs.  Leonis,  to  the  deceased.  Etchepare, 
I  of  date  January  31,  1804,  and  also  for  the 
]  recovery  of  money  alleged  to  be  due  from 
blm,  as  the  general  manager  of  her  estate, 
under  her  power  of  attorney  of  dato  Janu- 
ary 15, 1800.  The  court  found,  in  effect  that 
the  conveyance  in  question  was  made  as  a 
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mwtgage  to  secure  Indebtedness  due  and  to 
become  due  from  Mrs.  Leonls  to  Etchepare, 
and  tiiat  the  latter  bad  expended  on  her  ac- 
count the  sum  of  $13,865.48  and  received  the 
sum  of  $11,421.34,  leaving  due  to  blm  a  bal- 
ance of  $2,444.09.  The  Judgment  la  that,  on 
payment  of  that  amonnt  to  the  defendant; 
the  land  be  reconveyed.  The  {dalntUF  moved 
for  a  new  trial,  which  was  denied,  and  ^ 
now  aroeals  from  the  order.  There  is  no 
brief  on  behalf  of  re^iondent 

The  only  questions  In  the  ease  that  need 
be  con^ered  relate  to  tiie  findings  of  the 
court  as  to  several  Items  of  the  account; 
which  It  Is  claimed  by  appellant  are  not  jus- 
tlfled  by  the  evidence;  and,  of  these,  there 
are  at  least  two  as  to  which,  I  think,  her  con- 
tention should  be  Bust^ned.  These  relate 
to  the  credit  of  $1,000  allowed  Btchepare  Cor 
money  paid  to  Bell  and  White,  and  the  dis- 
allowance  of  a  debit  to  Etch^iare  of  the  sum 
of  $900,  which  Mrs.  Leonls  claims  she  paid 
to  blm.  The  item  of  $1,000  paid  to  Bell  and 
White  was  bait  of  $%000  of  the  family  al- 
lowance received  Xxy  Etchepare,  and  was  al- 
lowed by  the  referee  on  the  ground  that  it 
was  due  to  them  xmder  contracts  between 
plaintur  and  8.  H.  White,  and  White  and 
Bell,  by  the  fonuCT  of  which  White  waa  to 
rec^ve  one-half  the  plalntifTs  estate,  and,  by 
the  latter,  Bell  one-fourth  of  White's  Inter- 
est. The  former  contract,  consisting  of  the 
deed  of  Mrs.  Leonls  and  the  executory  con- 
tract of  White,  is  set  out  in  the  findings,  and 
It  Is  clear  that  under  Its  terms  White  was 
not  entitied  to  any  part  of  the  family  allow- 
ance, nor  does  It  appear  he  ever  claimed  to 
be.  The  description  In  the  deed  is:  "The 
undivided  ooe-balf  of  Iher]  Interest  *  •  • 
In  the  estate  of  Miguel  Leonls,  and  of  the 
property  of  which  he  died  seized  or  possess- 
ed, the  Intention  being  to  convey  to  the  par- 
ty of  the  second  part  said  Interest  In  that 
portion  of  said  estate  which  shall  be  finally 
dlatrlbnted  and  allotted  to  the  said  party  of 
the  first  part  whether  sudi  Interest  be  set 
apart  to  [her]  as  community  property  or  oth- 
erwise." And  In  the  accompanying  contract 
White  agrees  "to  use  [bis]  best  endeavors  to 
procure  a  prot>er  monthly  allowance  to  be 
made  to  [Mrs.  Leonls]  out  of  said  estate  for 
her  support  or  maintenance  during  the  a'd- 
minlstratlon  thereof."  The  family  allowance 
can  hardly  be  regarded  as  coming  witbln  the 
description  of  the  deed,  and,  were  snch  con- 
struction otherwise  admissible,  It  would  be 
negatived  by  the  terms  of  the  contract.  It 
Is  worthy  of  note  that  this  was  all  of  the 
family  allowance  ($6,595)  that  was  paid  to 
or  claimed  by  Bell  and  White. 

As  to  the  remaining  Item  of  $900,  It  Is  ex- 
pressly alleged  In  the  complaint  that  this 
was  paid  by  Mrs.  Leonls  to  Etch^are  for 
purposes  specified;  that  Is  to  say,  in  part  to 
pay  outBtandlDg  Indebtedness  against  her. 
and  the  balance  to  be  credited  on  her  sup- 
posed indebtedness  to  him.  But  this  allega- 
tion Is  not  denied  by  the  defendant  In  bis 
amended  answer,  except  as  to  the  number  of 


dollars  received;  and.  Indeed— exe^t  as  to 
the  precise  amount— the  all^atlon  is  hi  tf- 
feet  admitted  in  the  defendant's  allegatloii 
"that  he  did  not  use  or  receive  for  his  own 
use  any  of -said  mon^,"  ete.  It  la  also  said 
by  the  appdlant's  counsel,  and  In  the  abseace 
of  contradiction  from  the  respondent  It  miut 
be  taken  as  tme^  that  Mrs.  Leonls*  teMbnony 
on  this  point  Is  uncontradicted  by  that  <tf  tlie  i 
defendant  or  otherwise.  Nor  have  I  been 
able  to  discover  any  sucb  contradictory  evi- 
dence in  the  record. 

Other  objections  urged  by  the' appellant  to 
the  account  may  be  well  token,  but.  as  «e 
cannot  anticipate  tiiat  on  a  new  trial  the  er- 
Idence  will  be  the  same,  It  wUI  be  as  weD  to 
leave  them  undetermined. 

I  advise  that  the  order  appealed  from  be 
reversed,  and  the  cauae  ronanded  for  a  new 
trial. 

We  concur:  HARBISON,  a;  ORAT.  C. 

For  the  raiaons  given  In  the  ftnegolnjE 
optolon,  the  order  appealed  from  la  reverwd. 
and  the  cause  remanded  for  %  new  trial; 
McFARLAND,  J.;  HBNSHAW,  J.;  U)RI- 
GAN,  J. 


RECLAMATION  DIST.  NO.  651  v.  VAN  IX)- 
BEN  8ELS  et  aL    (Sac.  1,265.) 

(Supreme  Court  of  OaUfomla.   Oct.  28^'  19M} 

DXEDff— COnSIBnOTZOH— ■OBRITUBXB— COHVIT- 
AHCBB  ON  COXniTtoN— BBVBBTKB— FIUD- 
IITOS— WAIVKB  OT  OBJBCnOlTB. 

1.  A  deed  to  a  redamation  district  created  to 
reclaim  land  In  the  district  and  construct  s^ 
maintain  works  for  the  reclamation  of  sucb 
land,  which  provided  that  the  district  is  to  bold 
the  premises,  for  reclamation  only,  and  tbtt 
If  the  land  shall  cease  to  be  so  used,  it  shall 
revert  to  the  grantor,  save  the  grantee  no  ri|)i( 
to  use  the  land  for  different  purposes  than  that 
of  redamation,  and  on  its  use  for  audi  par- 
poses  It  would  revert  to  the  n-antor. 

2.  Under  Civ.  Code,  f  1442,  providing  that  a 
condition  involving  a  forfeiture  must  be  atrictir 
interpreted  against  the  part;  (or  whose  benefit 
it  is  created,  every  presumption,  on  conveytnce 
of  land  for  certain  purposes  and  providing  for 
a  reverter  to  the  grantor  in  case  of  Its  ase  (or 
other  purposes,  is  against  such  reverter,  and 
tbe  party  claiming  the  same  must  dearly  show 
that  the  land  has  ceased  to  be  used  tbr  toe  par 
pose  for  which  it  was  granted. 

8.  In  an  action  by  a  reclamation  district  to 
quiet  title  to  land  conveyed  to  it  for  redamatiw 
parpoees  only,  and  whidi  waa  to  revert  to  the 
grantor  in  case  of  its  use  for  sny  other  pnr 
poses,  evidence  held  to  support  a  finding  that 
the  land  was  used  for  reclamation  purposes,  uw 
had  never  ceased  to  be  so  used. 

4.  A  purchaser  of  land,  who  took  her  convey- 
ance with  full  knowledge  of  a  prior  conveTsnce 
for  tbe  construction  and  maintenance  of  recla- 
mation works  to  be  used  in  the  reclamation  of 
lands,  could  not  be  heard  to  say  that  it  wa< 
not  necessary  for  the  grantee  In  the  prior  dm 
to  use  the  pumping  house  or  ditdi  for  recUmi' 
tion  purposes. 

5.  The  conveyance  of  land  by  a  redamadoa 
district,  in  which  the  right  is  reserved  to  nae 
a  part  of  the  building  on  the  premises  for  tooll 
does  not  show  that  the  premises  have  ceased  to 
he  used  (or  the  purposes  of  redamation,  in  vio- 
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Ifttton  of  a  claow  of  the  deed  restricting  tbe 
conveyance  to  one  for  reclamatioD  purposes 
only. 

6.  A  deed  by  a  reclamation  district  purport- 
ing to  convey  lands  granted  to  it  for  reclama- 
tion pupoaea  only,  if  void  becanse  of  want  of 
power  in  the  district  to  make  the  conveyance, 
BtiU  left  the  title  to  the  property  in  the  recla- 
mation district,  and  did  not  operate  to  put  it 
in  the  owner  of  the  reversion,  which  waa  de- 
pendent on  the  ceasatioD  of  the  use  of  tbe  land 
for  reclamation  purposes. 

7.  Under  Code  Oiv.  Proc  |  434,  providing 
that  an  objection  not  taken  by  demurrer  or  an- 
swer is  deemed  to  be  waived,  an  objection  that 

e lain  tiff  was  a  married  woman,  and  tliat  lier 
odtend  was  not  made  a  party  to  the  action, 
when  not  taken  by  demurrer  or  answer,  was 
waived. 

Commiaaloners*  Decision.  Dqiartment  2. 
Appeal  from  Superior  CooTt,  Sacramento 
Cotrnty;  J.  W.  Hughes,  Judge. 

Action  by  Beclamatlon  District  No.  C61,  a 
corporation,  against  P.  J.  Van  Loben  Sels 
and  Sophia  McCnllongh.  From  a  Judgment 
for  plaintiff  and  for  defendant  Van  Loben 
defendant  McCnlloivb  aK>eaIa.  Af- 
flrmed. 

Wblte  A  Mlllw,  tov  appelant  A.  L.  Shinn, 
for  reapondent  Beclamatlon  Dlst.  No.  S61. 
Olney  &  01n^»  for  respondent  P.  J.  Van 
I.Aben  Bela. 

COOPER.  G.  Action  to  quiet  title.  Judg- 
ment was  entered  in  favor  of  plaintiff  and 
defendant  Van  Loben  Sels  and  against  de- 
fendant McCulIongh,  who  bas  appealed  there- 
from on  the  judgment  coU  and  a  blll  of  ex- 
ceptions. 

The  controversy  la  about  a  small  lot  of 
2.0  acres,  described  In  the  complaint  by 
metes  and  bounds.  Plaintiff  is  a  reclamation 
district,  organized  nuder  the  laws  of  Cali- 
fornia for  the  purpose  of  reclaiming  swamp 
and  OTerflowed  lands.  In  September,  1895, 
one  Olsen  was  tbe  owner  of  tbe  lot,  and  in 
consideration  of  ^OSASS  conveyed  tbe  same 
to  plaintiff  1^  grants  bargain,  and  sale  deed. 
The  deed  contained  tbe  following  concluding 
clanae:  "To  ^ve  and  to  bold  tbe  same  unto 
tbe  said  Beclamatlon  District  No.  651,  Its 
succesBora  and  assigns  for  tbe  purpose  of 
reclamation  only;  tbat  Is,  for  tbe  purpose  of 
constructing  and  maintaining  thereon  rec- 
lamation woxfes  consisting  of  levies,  pump 
and  pnmp-taouse,  drains,  ditches  and  other 
reclamation  works  nsed  in  and  about  tbe 
reclamation  of  tiie  lands  of  said  Beclamatlon 
Dlatrict  No.  551,  and  If  said  land  shall  cease 
to  be  used  for  such  puiposes.  the  same  shall 
thereupon  revert  to  tbe  said  party  of  the 
first  part,  and  all  right,  title  and  Interest  of 
■aid  party  of  tbe  second  part  therein  shall 
be  terminated  and  ended."  After  tbe  deed 
was  delivered,  the  plaintiff  entered  Into  pos- 
session of  the  lot,  and  constructed  reclama- 
tion works  thereon,  and  said  land  has  ever 
rince  been  nsed  for  reclamation  purposes, 
and  has  never  ceased  to  be  so  used.  In 
Ainll,  iSOSt,  the  plalntUF  conveyed  the  land 
by  deed  to  defendant  Van  Loben  Sels,  "re- 
serving to  plaintiff  the  right  to  use  a  con- 


venient and  necessary  part  of  tbe  building 
on  said  premises  as  a  storehouse  for  Its 
tools  and  appliances  used  for  the  purposes  of 
reclamation."  In  October,  1808,  Olaen  con- 
veyed to  defendant  McCuIlough  all  his  title 
and  interest  In  tbe  land,  and  she  Is  still  the 
owner  of  whatever  title  remained  In  Olsen 
after  the  conveyance  to  plaintiff.  Appellant, 
In  her  answer,  alleged  that  she  was  the  own- 
er in  fee  of  the  land  through  her  deed  from 
Olsen;  that  she  was  In  possession  thereof; 
that  plaintiff  has  ceased  to  use  the  same  for 
reclamation  purposes,  and  had  abandoned 
and  lost  all  its  right  In  and  to  tbe  premises; 
aqd,  finally,  prayed  judgment  that  she  was 
the  owner  of  the  premises  free  of  any  ease- 
ment or  right  of  any  kind  In  plaintiff.  The 
judgment,  white  against  defendant,  contain- 
ed the  clause  "that,  In  case  said  real  property 
shall  cease  to  be  used  for  reclamation  pur- 
poses, tbe  same  shall  thereupon  revert  to 
the  defendant  Sophia  McCulIqugh,  and  all 
the  right,  title,  and  interest  of  the  said  plain- 
tiff and  the  defendant  T.  J.  Van  Loben  Sels 
therein  shall  be  terminated  and  ended." 

While  the  discussion  in  the  briefs  has  cov- 
ered considerable  ground  and  a  variety  of 
questions,  we  think  the  case  on  Its  merits 
involves  only  two  propositions — the  construc- 
tion of  the  deed  made  by  Olsen  to  plaintiff, 
and  the  sufficiency  of  the  evidence  to  sustain 
the  findings  of  the  court  that  the  land  has 
never  ceased  to  be  tised  for  reclamation  pur- 
poses. Without  discussing  the  many  cases 
cited  by  counsel,  we  think  the  construc- 
tion of  the  deed  by  Ite  own  language  is  easy 
of  solution.  The  plaintiff  Is  a  reclamation 
district,  created  and  organized  for  the  pur- 
pose  of  reclaiming  lands  In  the  district,  and 
constructing,  maintaining,  and  keeping  In  re- 
pair all  works  neoessary  for  the  reclama- 
tion of  tbe  land  embraced  In  the  district 
The  deed  was  for  the  purpose  of  redamatlen 
only.  When  the  land  abould  cease  to  be 
used  for  such  purpose  It  was  to  revert  to  the 
grantor.  Tbe  title  passed  out  of  tbe  grantor 
for  the  purposes  therein  specified,  and  when 
it  shall  cease  to  be  used  for  such  purposes 
the  estate  of  the  grantee  ceases.  The  gran- 
tee bas  no  Tight  to  use  tbe  land  principally 
for  other  or  different  purposes.  If  It  or  Its 
assigns  should  cease  to  use  tbe  land  for  tbe 
purpose  therein  spedfled,  and  use  It  for  fann- 
ing or  other  different  purposes,  it  would  re- 
vert to  tbe  grantor  or  his  assigns.  In  such 
case  every  presumption  Is  against  a  for- 
feiture, and  the  par^  claiming  that  the  land 
has  reverted  to  the  original  grantor  must 
clearly  show  that  the  land  has  ceased  to  be 
nsed  for  the  purpose  for  which  it  was  grknt- 
ed.  If  Ibe  grantee  or  bis  assigns  continue 
to  use  the  land  for  the  prescribed  purpose, 
tbe  estato  continues  in  ancb  grantee.  Con- 
dltiona  i»ovIdlng  for  the  forfeltnre  of  an 
estate  are  to  be  construed  liberally  In  favor 
of  the  holder  of  the  estate^  and  strictly 
against  the  enforcement  of  the  forfeiture. 
Civ.  Code,  8  1442;  Washburn  on  Beal  Prop- 
erty, 447;  Behlow  t.  Bonthom  Pacific  B.  B. 
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Co..  130  Cal.  19,  62  Pac.  295;  French  t.  In- 
babitaDts  of  Qulncy,  3  Allen  (Mass.)  9. 

The  finding  of  the  court  tbat  tbe  land  Is 
used  for  reclamation  purposes,  and  bas  ner- 
er  ceased  to  be  so  used,  Is  supported  by  tbe 
evidence.  The  evidence  shows  that  Imme- 
diately upon  acquiring  tbe  property  the  plain- 
tiff built  a  pumping  plant  upon  it  on  the  west 
end  thereof  near  tbe  river,  and  excavated  a 
ditch  along  tbe  southern  portion  of  it.  It  is 
true  that  the  plaintiff  afterwards  ceased  to 
use  the  pumping  plant,  but  tbe  ditch  bas 
remained  open,  and  drains  the  seepage  water 
from  the  river  to  tbe  main  drainage  canal  in 
the  center  of  the  district  Plaintiff  bas  con- 
tinued to  use  the  pumphonse  for  the  purpose 
of  storing  its  coal,  sacks,  and  tools,  and  some 
of  its  employes  have  used  the  rooms  In  the 
upper  story.  It  does  not  He  In  tbe  mouth  of 
appellant  to  say  tbat  It  Is  not  necessary  for 
plaintiff  to  use  tbe  pumping  house  or  the 
ditch  for  reclamation  purposes.  When  she 
tool!  her  conveyance  It  was  with  full  knowl- 
edge of,  and  subject  to,  plaintiff's  rights. 
Her  grantor  had  previously  conveyed  tbe 
premises  for  a  consideration,  which  he  re- 
ceived. 

It  appears  that  the  plaintiff  conveyed  the 
premises  to  defendant  Van  Loben  Sels  in 
April,  1903,  reserving  tbe  right  "to  nee  a 
convenient  and  necessary  part  of  the  build- 
ing on  said  premises  for  its  tools  and  appli- 
ances used  for  the  purposes  of  reclamation." 
This  deed  does  not  of  itself,  show  ttiat  the 
premises  had  ceased  to  be  used  for  tbe  pur- 
poses of  reclamation.  Tbe  deed  made  by  01- 
sen  was  to  hold  to  plaintiff  "Its  successors 
and  assigns."  If  the  deed  to  defendant  Van 
Loben  Sels  was  beyond  the  power  of  plaintiff 
to  make,  and  void,  as  argued  by  appellant 
at  great  length,  tbe  result  would  be  that  the 
pjalntlff  is  still  tbe  owner  of  the  property. 
Tbe  fact  that  the  Judgment  defines  the  right 
of  plaintiff  and  defendant  Van  Loben  Sels  as 
between  themselves  is  no  concern  of  appel- 
lant Plaintiff  was  certainly  entitled  to  Judg- 
ment on  the  findings,  and,  if  the  premises  are 
still  being  used  for  reclamation  purposes, 
appellant  is  entitled  to  no  relief.  The  Judg- 
ment protects  her  rights.  It  expressly  de- 
clares that  when  tbe  "property  shall  cease  to 
be  used  for  reclamation  purposes  tbe  same 
shall  revert  to  tbe  defendant  Sophia  McCul- 
lougb."  It  Is  true  tbat  no  cross-complaint 
or  answer  of  Van  Loben  Sels  appears  to 
have  been  served  on  appellant  but  in  her 
answer  she  directly  alleges  "tbat  neither 
the  plaintiff  nor  tbe  defendant  P.  J.  Van  Lo- 
ben Sels  bas  any  right  title.  Interest  or 
claim  of  any  kind  in  or  upon  the  said  real 
property,  or  any  part  thereof."  She  prayed 
for  a  decree  adjudging  ber  to  be  the  owner  In 
fee  of  tbe  property.  She  does  not  appear  to 
have  served  her  answer  upon  defendant  Van 
Loben  Sels.  She  did  not  object  to  the  evi- 
dence offered  by  defendant  Van  Loben  Sels 
upon  the  ground  tbat  there  was  no  issue 
made  between  ber  and  Van  Loben  Sels  by 
the  pleadings,  nor  did  aha  object  upon  any 


ground  or  at  all.  tn  fact,  tbe  record  shows 
that  all  tbe  parties  agreed  on  certain  facts, 
and  no  separate  trial  wu  had  u  between 
plaintiff  and  appellant 

Finally,  appellant  claims  that  she  Is  a 
married  woman,  and  her  husband  was  not 
made  a  party  to  the  action.  As  she  did  not 
raise  tbe  objection  In  tbe  lower  court  by 
demurrer  or  answer,  It  was  waived.  Code 
Clv.  Proe.  f  434. 

Tbe  Judgment  shonld  be  affirmed. 

We  concur:    GBAT,  C;  HARBISON,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  to  affirmed:  McFAR- 
LAND,  J.;  LOBIOAN,  J.;  HBNSHAW,  I, 


W.  W.  MONTAGUE  &  CO.  v.  FURNES8  st 
ml   (S.  F.  2,9B&) 

(Supreme  Oanrt  of  CUifomla.  Oct  81,  1901.) 

BUILDIMa  OOIfTUCTOBa*  BQIVDB— COHSTITtT- 

noNAi,  LAW— BEffraionifo  coimuiCTs 

— COmON-UW  OBLIOATIONB. 

1.  Code  Civ.  Proc.  8  1303,  requiring  those  who 
contract  about  erecting  buildings  to  secure  their 
contracts  by  bonds,  wbitii  shall  inure  to  tia 
benefit  of  all  persona  fumlsblng  materials  to  be 
used  In  the  building,  Is  unctmstitDtioul,  as  be- 
ing an  unreasonable  raBtrictl<m  on  the  power  to 
make  contracts. 

2.  A  l>ond  given  by  a  contractor  pursuant  to 
an  unconstitutional  statute  cannot  be  upheld  as 
a  valid  common-law  obligation. 

Commissioners*  Decision.  D^artment  Z 
Appeal  from  Superior  Court,  Otty  and  Coun- 
ty of  San  Frandaco;  mios.  F.  Orabanit 
Judge. 

Action  1)7  W.  W.  Montague  ft  Go.,  a  car- 
poratlon,  against  John  Fumess  and  others 
on  a  bond.  Plaintiff  had  Judgment  and  de- 
fendants appeal.  Reversed. 

Alex.  O.  Fells,  for  appellants.  W.  H.  Lin- 
fortb,  for  respondent 

GRAY,  C.  This  action  is  brought  against 
a  building  contractor  and  his  sureties  upon 
a  bond  alleged  In  the  complaint  to  have  been 
"given  under  and  in  pursuance  of  the  provi- 
sions of  section  1203  of  the  Code  of  Civil 
Procedure  of  this  state."  Plalnltff  seeks  to 
recover  the  amount  due  it  from  the  con- 
tractor, Furnesa,  for  certain  materials  fur- 
nished, by  plaintiff  for  use  In  constructing 
the  building  to  which  the  bond  relates.  The 
plaintiff  had  Judgment  against  all  the  de- 
fendants, and  tbe  sureties  on  tbe  bond  ap- 
peal from  said  Judgment. 

Tbe  said  section  1203,  Code  Clv.  Proc,  is 
unconstitutional,  and  the  bond  having  l>een 
given  In  pursuance  of  It  cannot  be  upheld 
even  as  a  common-law  obligation,  and  is 
void.  Therefore  the  sureties  on  It  were  not 
liable.  It  was  so  held  In  the  two  recent  cases 
of  San  Francisco  Lumber  Company  v.  Bibb 
et  al.,  139  Cal.  193,  72  Pac.  9C4,  and  a  case 
of  tbe  same  title,  139  Cal.  325,  73  Pac.  SG4. 
In  both  of  these  cases  the  action  was  upon 
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the  Identical  bond  sued  on  bere  by  parties 
fnralBhlnK  material.  Just  aa  In  this  case. 
The  decisions  In  those  cases  dlflpoie  of  the 
only  qnestloQ  that  need  be  decided  on  this 
appeal,  to  wit,  the  constitutionality  or  un- 
constltntlonallty  of  said  section  1203.  Oode 
Civ.  Proc.  Nothing  need  be  here  added  to 
what  la  said  In  those  cases. 
We  adrlse  that  the  Judgment  be  revened. 

W«  concur:  OOOPBB,  O.;  SMITH,  0. 

For  the  reasons  glren  In  the  foregob^ 
opinion,  the  jodgment  appealed  from  la  re- 
versed: McFARIiAMD,  J.;  LOBIOAN,  J.; 
HBNSHAW,  J. 


BISDON  T.  TATB8.   (S.  F.  8,049.) 
^prone  Conrt  of  Ckllfiuvla.   Nor.  1.  1901) 

ASSAULT  AND  BATTEBT— CITXL  ACTION— FLBA 
in  CBIUINAL  CASE  —  ADUIBSION  —  CBOSS-EX- 
AiaNATION— BENBWina  OITBB  OV  ETinENCl! 
— laSTBDOnONB— HABHLISB  UBOB. 

1.  Ad;  error  in  striking  on  ammded  answer 
from  the  files  on  the  ground  that  it  had  been 
Bled  without  permission  Is  harmless.  It  havlns 
thereafter  been  filed  by  permlagion,  and  the  ts- 
sn«  thereby  raised  having  been  tried;  and  this 
though  defendant  had  to  ask  for  soch  permis- 
sion in  the  presence  of  the  jury. 

2.  One's  plea  of  guilty  on  a  proseentlon  for 
■flsanlt  and  battery  can  be  recuved  in  a  civil 
action  therefor  only  as  an  admission :  and.  the 
justice  of  the  peace  before  wh(Hn  the  prosecu- 
tion was  had  having  testified  thereto  for  plain- 
tiff,  though  as  he  had  written  it  down  In  his 
docket,  defendant  may  eross-czamlne  him  to 
prove  the  entire  statssunt  made  In  connect k>D 
therewith,  to  show  that  It  was  not  an  nnqnall- 
fied  admission. 

3.  Where  objection  to  a  question  on  the  ground 
that  it  Is  Irrelevant,  Incompetent,  and  not  ad- 
mfssible  under  the  answer,  la  sustained,  and  de- 
fendant then,  on  leave,  amends  the  answer  to 
make  the  evidence  admissible  under  the  views  of 
the  judge,  but  does  not  renew  his  offer,  tbe  ml- 
ing  will  not  be  reviewed. 

4.  An  instruction  in  an  action  for  assault  and 
battery  as  to  what  a  party  must  do  before  be 
can  use  force  to  eject  a  trespasser  Is  apt  to 
mislead,  and  shonld  not  be  given,  where  there 
is  no  evidence  to  which  It  b  applicable;  the 
defense  being  placed  entirely  on  the  theory  of 
self-defense. 

Commlsslraiers'  Dodston.  Dqmrtment  2. 
Appeal  from  Superior  Oonrt,  Napa  Coon^; 
8.  B.  Doogherty,  Jndg& 

Action  hj  l^exdien  H.  Bladon  against 
Bnoch  Yates.  Judgment  for  plalntUE.  De- 
fendant appeals.  Reversed. 

F.  B.  Johnson,  H.  Ia  Johnson,  and  L.  B. 
Jobnson,  for  appellant  T.  B.  Hatcblnson, 
for  respondent 

COOPBR,  O.  This  action  was  brought  to 
recover  damages  for  an  assault  and  battery 
rommltted  upon  plaintiff  by  defendant.  The 
jury  returned  a  verdict  for  plaintiff,  upon 
wbteb  judgment  was  duly  entered.  Defend- 
ant prosecutes  this  appeal  from  the  Judg- 
ment on  the  judgment  roll  and  a  bill  of  ex- 
cepthms.  The  tdll  of  exceptions  shows  that 
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the  evidence  was  conflicting,  and  it  Is  con- 
ceded that  there  Is  sufficient  evidence  to  sus- 
tain the  verdict  Several  errors  are  claimed 
as  to  rulings  of  the  court  and  in  giving  In- 
stmctiona.  This  dlacnsslon  will  be  confined 
only  to  the  matters  deemed  material. 

More  than  10  days  after  the  defendant  bad 
served  his  original  answer,  and  on  the  day 
set  for  trial,  the  defendant  filed  with  the 
clerk  and  served  upon  plaintiff's  attorney  an 
amended  answer,  In  which  be  set  forth  af- 
firmatively an  additional  def«ise,  that  the 
alleged  assault  and  battery  was  committed 
In  sdf -defense.  After  the  case  was  called  for 
trial  and  the  jury  Impaneled,  the  court,  on 
motion  of  plalntifTa  attorney,  made  an  order 
striking  the  amended  answer  from  tbe  flies 
upon  the  ground  tbat  It  had  been  filed  with- 
out permission  of  the  court  Defendant 
contends  that  he  had  the  right  under  sec- 
tion 472,  Code  ClT.  Proc.,  to  amend  his  an- 
swer once,  of  course,  without  permission  of 
tile  court  It  is  not  necessary  to  dedde  the 
question  as  to  the  ruling  In  striking  out  the 
answer.  If  any  error  was  committed,  it  was 
cured  by  the  court  upon  defendant's  request, 
making  an  order  permitting  the  amended 
answer  to  be  filed.  It  was  filed,  the  case 
was  tried  upon  tbe  issues  raised  by  It  and 
it  Is  now  in  the  record.  We  cannot  hold,  as 
contended  by  defendant,  that  the  fact  of  de- 
fendant having  to  asfc  the  court  in  the  pres- 
ence of  the  jury,  for  leave  to  file  his  amend- 
ed answer,  Injured  his  case  in  the  eyes  of  tbe 
Jury.  The  jury  Is  not  supposed  to  know  or 
Interest  Itself  with  questions  of  law  raised 
before  the  conrt  during  the  trial.  If  every 
ruling  made  by  the  court  In  the  presence  and 
hearing  of  the  jury  could  be  investigated,  as 
to  whether  or  not  It  might  possibly  have  In- 
jured tbe  rights  of  one  of  the  parties,  and 
thus  be  made  the  ground  for  reversing  a 
ease,  there  would  be  few  verdicts  that  would 
stand.  We  must  presume  tbat  tbe  jury  did 
Its  duty,  and  decided  the  question  of  fact 
under  the  Instructions  of  tbe  court  upon  the 
pleadings  as  they  are.  Verdicts  are  not  to 
be  set  aside  for  light,  trivial,  or  Imaginary 
errors. 

The  plaintiff  called  one  Palmer,  a  justice 
of  the  jwace,  for  the  purpose  of  identifying 
tbe  record  in  a  criminal  case  of  the  People 
v.  defendant  herein,  and  Introduced  the  com- 
plaint In  the  criminal  action,  and  the  docket 
of  tbe  Justice  showing  tbat  defendant  had 
pleaded  guilty  and  sufTered  a  fine  for  the 
same  assault  and  battery  for  which  damages 
were  recovered  In  this  action.  Defendant 
sought,  by  cross-examination  of  tbe  Justice 
and  by  his  own  testimony,  to  prove  tiie  en- 
tire statement  made  to  tiie  justice  at  the 
time  defendant  pleaded  guilty  concerning 
such  plea,  and  the  reasons  why  defendant 
made  It  In  other  words,  defendant  sought 
by  several  questions  to  prove  the  entire 
statement  In  connection  with  tbe  oral  plea, 
as  made  to  tbe  justice  at  the  time,  and  en- 
tered in  his  docket  Tbe  court  sustained  the 
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objectloiu  of  plointlfl  to  each  of  tbe  qnes- 
tioDB  tiy  -which  It  was  Bought  to  elicit  the 
fall  statement  In  this  the  court  erred.  Tfie 
erldoice  was  ahazplj  conflicting,  the  defend- 
ant Introdudng  evidence  which,  it  true, 
KhowB  that  plaintiff  waa  the  aggressor  and 
struck  the  first  blow,  while  the  plaintiff  in- 
troduced eTidence,  which  if  true*  shows  tiiat 
the  defendant,  without  prarocatlon.  willful- 
ly assaulted  and  beat  him.  It  was  thus  for 
the  Jnxy  to  detramlne  where  tbe  truth  lay, 
and  ttieyvwero  to  do  this  from  seeing  and 
hearing  the  witnesses,  and  from  all  the  com- 
petent facts  and  circumstances  in  tbe  case. 
Now,  the  record  of  tbe  plea  of  guilty  and 
judgment  of  oouTictlon  In  the  Justice  court 
was  not  concliuiTO,  and  did  not  estop  the 
dtfendant  in  the  clvU  case.  If  defraidant 
had  been  acquitted  in  the  Justice  court  on  a 
plea  of  not  guilty,  be  would  not  hare  been 
po^ltted  to  Introduce  the  record  or  prove 
such  fact  in  this  case  as  a  bar—this  for  the 
reason  that  the  criminal  proceeding  was  by 
the  state,  and  this  plaintiff  was  not  a  party 
to  It  Therefore  the  Judgment  in  a  criminal 
suit  cannot  be  used  In  a  dril  action  to  es- 
tablish the  facts  on  which  such  Judgment 
rests.  But  where  a  defendant  has  pleaded 
guilty  In  a  criminal  case,  the  plea  and  Jndg- 
ment  are  received  in  evidence  as  an  admis- 
sion, but  not  as  concluBlve.  "It  is  therefore 
to  be  treated  according  to  tbe  principles  gov- 
erning admissions,  to  which  class  of  evidence 
it  properly  belongs."  1  Oreenleaf  on  EMd. 
aeth  Ed.)  fl  ff27a.  If  an  admission  Is  tes- 
tifi^  to  by  a  witness  against  a  party,  such 
party  has  the  right,  in  cross-examination,  to 
bring  oat  the  whole  of  what  was  said  In  dl-* 
rect  connection  with,  and  i>atalnlng  to,  tbe 
admission.  In  this  case  the  plaintiff  was, 
in  effect  allowed  to  prove  that  defendant 
said  or  admitted  that  he  was  guilty  of  an 
assault  and  battery  upon  plaintiff.  This  ad- 
mlsrion  may  have  turned  the  scale,  and  caus- 
ed the  Jury  to  disregard  all  the  defendant's 
testimony.  The  plaintiff  was  allowed  to  put 
in  evidence  the  part  of  the  conversatUm  or 
declaration  to  the  Justice  which  in.  law 
amounted  to  an  admission.  The  defendant 
was  not  allowed  to  show  tiiat  he  stated  oth- 
er Acts  at  the  time,  which  showed  tiiat  it 
was  not  an  unqualified  admission.  The 
statement  of  defendant  In  the  form  of  on  ad- 
mission to  the  Justice  was  allowed  for  tiie 
purpose  of  corroborating,  the  evidence  of 
plaintiff.  The  statement  of  defendant.  If 
such  statement  was  made,  that  plaintiff 
struck  the  first  blow,  was  not  allowed  to  get 
to  tbe  Jury.  It  is  certainly  evident  that  this 
was  receiving  evidence  only  on  one  side  of 
tbe  controversy.  Tbe  plaintiff  was  not  bound 
to  offer  In  evidence  the  admission  made  be- 
fore tiie  Justice^  but  having  done  so,  the 
defendant  was  entiUel  to  the  whole  of  the 
declaration  or  admission.  The  fact  tiiat  the 
Justice  wrote  down  part  of  it  in  his  docket 
makea  no  difference.  It  was,  after  being 
writtrai  in  the  docket  by  the  Justice,  bat  an 


oral  admlasfon  of  defendant  The  entry  by 
tbe  Justice  was  only  the  conclusion  or  opin- 
ion of  the  Justice  at  to  the  effect  of  what 
defraidant  said.  The  question  Is,  did  tba  de- 
fendant in  words,  admit  his  guilt  befwe  tiie 
Justice?  If  he  did,  what  w«e  tiie  words, 
and  what  did  he  say?  When  a  part  of  a 
declaration  or  conversaticm  is  given  In  evi- 
dence by  one  party,  the  whole  on  the  same 
subject  may  be  inquired  into  by  the  othear. 
Code  av.  Proe.  I  18S4. 

It  Is  said  in  Oreenleaf  on  Bvldence  (rol- 
nme  1*  f  201):  "We  are  next  to  consider  flw 
effect  of  admissions  when  proved.  And  hen 
It  is  to  be  first  observed  that  the  whole  ad- 
mlsslmi  is  to  be  taken  together,  for,  though 
some  part  of  It  may  cwtaln  matter  favwable 
to  tbe  party,  and  the  object  is  only  to  ascer- 
tain that  wdilch  he  has  conceded  against  him- 
self, for  It  Is  to  this  only  that  the  reason 
teg  admitting  his  own  declaration  applies, 
namely,  tiie  great  probability  that  they  are 
true;  yet  unless  the  whole  Is  received  and  con- 
sidered, the  true  meaning  and  Import  of  the 
part  which  is  good  evidence  against  him  can- 
not be  ascertained.  •  •  •  But  though  tbe 
whole  of  what  he  said  at  the  time  and  relat- 
ing to  the  same  subject  may  be  given  In  evl- 
dence,  yet  it  do«  not  follow  that  all  the 
parts  of  tiie  statement  are  to  be  regarded  as 
equally  wortlqr  of  credit;  but  it  is  for  the 
Jury  to  consider,  under  all  the  drcumstances, 
how  much  of  the  whole  statemrat  th«y  deem 
worthy  of  belief,  including  as  wen  the  facts 
asserted  by  tbe  party  in  his  own  fiiTor  as 
tiiose  making  against  him.**  The  Importance 
of  having  all  that  was  said  with  reference  to 
the  .subject-matter  Is  well  illustrated  in  Er- 
sklne's  celebrated  argument  In  Stockadale's 
Trial.  22  Howard  St  Tr.  267,  where  be  em- 
ploys Algernon  Sidney's  famous  lllustratifni 
of  what  might  be  a  criminal  cba^  against 
the  pablisher  of  the  Bible  for  printing,  "(The 
fool  hath  said  in  his  heart)  there  la  no  Ood." 
The  words  "there  Is  no  Gtod,**  without  the 
context  might  be  selected,  and  the  puUIsher 
Indicted  tor  blasphemy.  In  the  Queen's  Case, 
2  B.  ft  B.  287,  It  was  held  by  tbe  House  of 
Lords  that  where  a  few  lines  of  a  letter  were 
exhibited  to  a  witness,  the  cross-«zamlnatlon 
might  bring  out  the  whole  of  die  letter.  It 
was  there  said  that  If  the  whole  letter  could 
not  be  put  in  evidence  '*thuB,  tbe  court  may 
never  be  in  possession  of  tiie  whole,  though 
It  may  bappen  that  the  whole,  If  produced, 
may  have  an  effect  very  different  trom  that 
which  might  be  produced  by  a  statement  of  a 
part*'  In  Johnson  v.  Powers,  40  Tt  612,  It 
is  said:  "The  object  of  tiie  party  using  such 
declarations  or  admlndons  against  the  party 
who  made  them  is  only  to  ascertain  that 
which  he  conceded  against  himsdf,  yet  un- 
less -the  whole  Is  received  and  coosldrarad, 
the  true  meaning  and  Import  of  tiie  part 
which  is  In  evidence  against  him  cannot  be 
ascertained.  It  Is  therefore  a  rule  ot  evi- 
dence that  the  whole  declaration  or  admis- 
sion of  the  party  made  at  one  time  aball  be 
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takcD  together,  but  the  Jury  are  at  liberty 
to  believe  a  portloD  and  disbelieve  the  other, 
as  they  are  of  all  evidence."  It  was  said  by 
Abbott  C.  J.,  in  2  Dowl.  &  R.  361:  "It  is  at 
all  times  a  dangerous  thing  to  admit  a  portion 
only  of  a  conversation  In  evidence,  becanse 
one  part  taken  by  Itself  may  bear  a  very 
different  construction  and  may  have  a  very 
different  tendency  to  what  would  be  pro- 
duced If  the  whole  were  heard,  for  one  part 
of  a  conversation  will  frequently  serve  to 
qualify  and  explain  the  other."  The  same 
rule  was  applied  by  this  court  where  one 
party  read  an  extract  from  testimony  of  the 
witness  given  by  him  In  a  previous  Judicial 
proceeding,  and  the  court  held  that  the  other 
party  might  introduce  In  evidence  the  whole 
of  such  testimony.  Hobart  v.  Tyrrell,  68  Gal. 
12,  8  Pac.  625.  In  the  later  case. of  Granite 
Gold  Mine  Co.  r.  Maglnness,  118  Cal.  134,  60 
Pac.  269,  the  rule  is  thus  stated:  "We  think 
the  genera]  rule  Is  well  established  that  an 
entire  admission  most  be  taken  together. 
Thla  Is  essential  to  enable  the  court  or  Jury 
to  Judge  of  the  true  extoit  of  the  admission, 
which,  when  taken  entire,  will  often  have  a 
different  import  from  that  which  a  partial 
account  may  convey."  Our  attention  Is 
called  to  the  cases  of  Boot  v.  Sturdlvant,  70 
Iowa,  55,  29  N.  W.  802,  and  Hauser  y.  Qrlf- 
flths  ffowa)  71  N.  W.  223,  which  hold  the 
other  way,  but  the  reasoning  of  these  cases 
does  not  commend  them  to  ns.  We  think 
they  are  not  in  accord  with  the  best-consid- 
ered cases.  Nor  can  we  say  the  rulings  in 
this  case  were  not  prejudicial.  It  may  have 
been  that  the  admission  as  shown  by  the 
Justice's  docket  was  deemed  by  the  Jury  to 
be  of  great  weight,  and  of  more  force  than 
all  the  testimony  of  defendant  on  the  trial. 

The  defendant  was  a  witness  in  his  own 
behalf,  and  he  claimed  and  testified  that 
plaintiff  was  the  aggressor  and  struck  the 
first  blow.  He  was  asked  In  direct  examina- 
tion what  had  been  the  relations  between 
himself  and  plalntUf  up  to  the  time  of  the 
alleged  assault  and  battery.  Counsel  stated 
that  the  question  was  asked  for  the  purpose 
of  showing  who  was  the  aggressor.  Counsel 
for  plaintiff  objected  to  the  question  upon  the 
ground  that  It  was  Irrelevant,  Incompetent, 
and  not  within  the  pleadings,  as  no  Justifl- 
catlon  had  been  pleaded.  The  comrt  sus- 
tained the  DbJectlon,  and  the  ruling  la  claimed 
to  be  erroneous.  The  record  shows  that  im- 
mediately after  the  ruling  the  defendant 
asked  permission  of  the  court  "to  amend  bis 
answer  so  as  to  permit  the  evidence  offered 
to  be  Introduced."  Defendant  was  granted 
leave  to  amend  his  answer.  He  did  amend 
it  by  setting  up  aflSrmatively  that  plaintiff 
was  the  aggressor,  and  first  assaulted  the 
defendant.  He  does  not  appear  to  have  re- 
newed his  attempt  to  get  the  evidence  before 
the  court  The  question  was  not  again  asked 
ot  the  witness.  Under  such  circumstances,  we 
would  not  bold  the  ruling  erroneous,  conced- 
ing the  evidence  to  be  competent  and  mate- 


rial. If  the  defendant  after  obtaining  leave 
to  amend  his  answer  so  as  to  make  the  evi- 
dence admissible  under  the  views  of  the  trial 
Judge,  did  not  take  the  trouble  to  renew  bis 
offer,  he  cannot  be  permitted  to  ask  this 
court  to  review  the  case  on  the  ruling.  He 
took  the  trouble  to  place  his  pleadings  In 
shape  to  obviate  the  objection,  but  does  not 
appear  to  have  deemed  the  matter  of  suffi- 
cient Importance  to  renew  his  offer. 

Objection  Is  made  to  several  Instructlous, 
the  effect  of  which  was  to  tell  the  Jury  that, 
before  a  party  can  use  force  to  eject  a  tres- 
passer from  his  lands,  he  must  direct  the 
trespasser  to  remove,  give  him  sufficient  time 
to  do  so,  and  then,  if  he  does  not  remove,  no 
more  force  can  be  used  than  Is  reasonably 
necessary  to  remove  him.  These  Instructions 
are  not  objected  to  as  propositions  of  law, 
but  defendant  claims  that  there  is  no  evi- 
dence tending  to  show  that  the  injuries  re- 
ceived by  plaintiff  were  received  by  blm  by 
reason  of  any  attempt  on  the  part  of  defend- 
ant to  eject  him  as  a  trespasser  from  the 
premises.  We  find  no  evidence  in  the  record 
to  which  the  instructions  are  applicable.  The 
defendant  placed  his  defense  entirely  upon 
the  theory  that  the  assault  and  battery  upon 
plaintlfT  was  done  by  defendant  In  self-de- 
fense. The  instructions  may  have  misled 
the  Jury,  and  should  not  have  been  given. 
While  it  is  not  necessary  to  hold  that  the  in- 
structions, of  themselves,  would  be  sufficient 
error  to  Justify  a  reversal  of  the  case,  it 
would  be  safer  not  to  give  them  upon  a  re- 
trial, unless  there  should  be  evidence  to 
which  they  would  be  applicable. 

We  advise  that  the  Judgment  be  reversed. 

We  concur:   GRAY,  C;  HARRISON,  C. 

For  tiie  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  is  reversed:  McFAR- 
LAND.J.;  LORIGAN,  J.;  HENSHAW,  J. 


In  re  FIRTH'S  ESTATB.   (S.  F.  3,700.) 
(Supreme  Court  of  CaUfomia.    Nov.  6^  1004.) 

HOMBSTEAD— AIXOTMBNI  TO  6UBVIVINO  wm— 
WAIVER  OF  BIGHT— PBOBATB  JUBIB- 
DICnON— DISCBETIOn . 

1.  Under  Code  Civ.  Free.  I  1465,  providing 
that  If  no  homestead  has  been  selected,  desig- 
nated, and  recorded  the  court  shall  set  apart  a 

homestead  for  the  surviving  wife,  the  jurisdic- 
tion of  the  probate  court  to  so  set  aside  a  home- 
stead is  excluded  only  when  the  wife  has  al- 
ready a  legal  homestead,  Euid  ft  Is  immaterial 
that  she  has  other  property,  though  it  be  fit  to 
live  in. 

2.  A  surviving  wife,  by  qualifying  as  execu- 
trix of  her  deceased  husbana,  does  not  waive  her 
right  to  a  homestead. 

3.  The  probate  court,  in  setting  aside  certain 
property  to  the  surviving  wife  as  a  homestead, 
cannot  be  held  to  have  abused  its  discretion, 
where  the  homestead  awarded  Is  much  less  in 
value  than  her  Intereat  would  have  been  under 
the  dower  law. 

ft.  Sm  HomMtMd,  vol.  X,  OuL  OlC-  I  M. 
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4.  The  probate  court,  In  a  proceeding  merely 
to  set  aside  a  homestead  to  the  BurvlTing  wife, 
haa  so  jurisdiction  to  adjadieate  the  question 
In  whom  the  remainder  vesta. 

Department  2.  Appeal  from  .Stqteilor 
Court,  City  and  Gonntr  of  San  FrancUco; 
J.  V.  Coffey,  Judge, 

In  the  matter  of  the  evtate  of  Joseph  Bel- 
lamy Firth,  deceased.  From  an  order  Jo- 
seph K.  Firth  and  another  appeal.  Modified. 

James  Q.  Magnire,  for  appellants.  Darls 
Londerback,  for  respondent 

McFARLAND,  J.  While  the  estate  of  Jo- 
seph Bellamy  Firth  was  in  course  of  admlnls- 
tration  the  court  made  an  order  setting  apart 
to  the  surviving  widow,  Evelina  L.  Firth,  a 
certain  part  of  the  real  property  of  the  es- 
tate as  a  homestead,  and  also  containing  an 
adjudication  about  another  matter,  which 
will  be  noticed  hereafter.  From  this  order 
Joseph  K.  Firth  and  Fanny  Firth,  heirs  at 
law  of  the  deceased  and  devisees  under  his 
will,  appeal.  They  are  adult  children  by  a 
former  marriage;  he  left  no  minor  children. 

The  facts  necessary  to  the  determination 
of  this  appeal  are  these:  All  the  property  of 
the  deceased  was  his  s^nrate  property,  and 
It  was  of  the  appraised  value  of  $23,584. 
He  left  a  will  by  vihlch  he  devised  to  the 
widow  a  lot  with  a  bouse  thereon  situated 
on  Guy  street,  in  San  FraDclsco,  In  which 
he  bad  lived  with  her  for  several  years  im- 
mediately prior  to  bis  death.  It  was  a  suit- 
able place  for  a  residence,  and  was  of  the  ap- 
praised value  of  $3,600.  Be  also  left  her 
$1,000  In  money,  and  directed  that  during 
the  period  of  administration  she  should  have 
$40  per  month.  The  rest  of  his  property  he 
gave  to  others,  the  most  of  it  going  to  the 
appellants  herein.  The  property  which  the 
court  set  aside  as  a  taomutead  was  a  lot 
25  feet  front,  with  a  house  thereon,  situated 
on  Tebama  street,  In  aald  city,  and  it  also 
was  suitable  for  a  residence,  and  was  of  the 
appraised  value  of  $3,600.  This  lot  la  a  part 
of  Ibe  property  devised  In  the  vrlll  to  the 
appellants.  There  never  bed  been  any  re> 
corded  homestead  by  either  the  deceased  or 
the  respondent.  The  respondent  and  Joseph 
K.  Firth,  one  of  the  appellants,  were  ap- 
pointed executors  and  qualified.  The  home- 
stead was  set  apart  to  r^^ndent  for  and 
during  her  life. 

The  main  ccmtentlons  of  appellants,  as  to 
the  part  of  the  order  setting  apart  the  home- 
stead, are,  first,  tiiat  the  court  bed  no  pow- 
er or  Jurisdiction  to  make  the  order  because 
the  respondent  had  another  residence  at  the 
time  the  order  was  made;  and,  second,  that 
under  the  condition  of  the  estate  and  the 
circumstances  presented  the  making  of  the 
order  was  an  abuse  ot  discretion.  Neither 
of  tbese  contentions  is,  In  our  opinion,  main- 
tainable. 

The  Jurisdiction  of  a  probate  court  to  set 
aside  a  homestead  to  the  smrviving  wife  Is 
not  subject  to  the  condition  that  she  does  not 


have  any  other  property  or  any  other  prop- 
erty fit  to  live  it  Such  Jurisdiction  is  ex- 
cluded only  when  she  has  already  a  legal 
homestead,  and  a  mere  place  fit  to  reside 
in  is  not  a  homestead  unless  it  has  been  im- 
pressed with  that  character  by  certain  acts 
required  by  the  law  to  be  done  for  that  pur- 
pose. The  Code  provides  that  If  no  home- 
stead "has  been  selected,  designated,  and 
recorded  •  •  ♦  the  court  must  select,  des- 
ignate, and  set  apart,  and  cause  to  be  record- 
ed, a  homestead  for  the  use  of  the  snrrlving 
husband  or  wife  •  •  *  out  of  the  common 
property,  or  If  there  be  no  common  property, 
then  out  of  the  real  estate  belonging  to  the 
decedent"  Code  Civ.  Proc.  {  1465.  (There 
Is  also  another  provision  that  if  the  iwobate 
homestead  be  selected  out  of  the  separate 
property  of  the  deceased  it  must  be  only  for  a 
limited  period,  which  provision  was  follow- 
ed In  the  case  at  bar.)  This  power  and  duty 
of  the  court  to  set  apart  the  homestead  is  not. 
In  any  part  of  the  statutory  law,  limited  to 
a  case  where  the  widow  has  no  other  prop- 
erty; and  if  she  has  other  property  it  mat- 
ters not  how  she  bad  obtained  it — wbether 
under  her  husband's  will  or  otherwise.  Her 
right  to  a  probate  homestead  is  an  Independ- 
ent right,  which  she  has  in  addition  to  any 
other  right  or  property  which  she  may  bave. 
A  somewhat  plausible  a^nment  might,  per- 
haps, be  made  to  the  point  that  a  veiy 
wealthy  widow  should  not  be  allowed  a  pro- 
bate homestead  on  her  deceaaed  husband's 
separate  property  (although  it  would  not 
apply  to  the  case  at  bar);  but  such  an  argu- 
ment would  be  properly  addressed  only  to 
the  Legislature  in  support  of  an  amendment 
to  the  law  on  that  subject;  for  courts  must 
take  the  law  as  tb^  find  it  And  ttie  pow- 
er of  the  court  to  set  ulde  a  homestead  on 
property  which  had  been  devised  to  others 
is  well  established.  In  Estate  of  Huelsman, 
127  Cal.  276,  SO  Pac  776,  the  court  say:  "De- 
spite the  fact  that  the  farm  had  been  spe- 
cifically devised,  one  half  to  the  widow,  the 
other  half  to  the  two  children,  it  vraa  com- 
petent for  the  probate  court  to  set  It  aside 
as  a  homestead,  tor  the  right  of  a  testator 
to  devise  Is  subordinate  to  the  powra*  in  the 
probate  court  to  sequester  and  set  apart  the 
proi>erty  for  the  shelter,  care^  and  support  of 
the  family."  See,  also,  cases  there  dted. 
Nor  did  the  respondent,  by  qualifying  as 
executrix  under  the  will,  waive  h^  right  to 
a  homestead.  In  Sulzberger  t.  Sulxbeiger, 
60  Oal.  885.  the  court  say:  "The  acceptance 
by  the  petitioner  of  letters  testamentary,  and 
the  fact  that  she  was,  by  the  will,  constitut- 
ed one  of  the  residuary  legatees,  does  not 
tend  to  show  tliat  she  waived  her  right  to  a 
homestead  as  prescribed  by  the  statute." 

Whether  or  not  tills  court  would  be  Juatl- 
fled  In  exxj  case  In  reversing  an  order  set- 
ting apart  a  homestead  merely  on  tbe  ground 
that  tbe  order  was  an  abuse  of  discretion 
need  not  be  here  considered,  for  there  waa 
certainly  no  such  abuse  in  the  case  at  bar. 
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It  must  be  temembered  that  while  our  law 
tm  liberal  to  a  wife  with  respect  to  commu- 
nity property— that  Is,  ivoperty  acqiUred 
after  marriage  by  the  assumed  joint  efforts 
of  both  spouses — ^yet  with  regard  to  the 
bnsband*s  separate  property  she  bas  scarce- 
ly any  right  at  aU.  He  may  devise  It  all  to 
strangers  and  leave  her  penniless.  The  old 
estate  of  dower  Is  taken  awaf.  The  right  to 
have  a  homestead  for  a  limited  period  given 
ber  by  the  probate  court  Is  about  the  only 
interest  which  she  can  assert  In  a  deceased 
husband's  property.  In  the  case  at  bar  the 
homestead  awarded  her  is  much  less  in  value 
than  her  interest  would  have  been  under  the 
law  of  dower,  and  there  Is  no  warrant  for 
holding  that  In  awarding  It  the  court  abused 
Its  discretion. 

But  In  the  order  and  decree  appealed  from, 
tbe  court,  In  addition  to  setting  aside  the 
homestead  to  the  respondent  for  ber  lifetime, 
decreed  that  the  fee  In  remainder  vested  In 
certain  named  persons  as  heirs  at  law  of  the 
deceased;  and,  In  our  opinion,  this  last  part 
of  the  order  was  beyond  the  Jurisdiction  of 
the  conrt  to  make.  It  Is  true  that  by  section 
1468,  Code  Civ.  Proc,  It  Is  declared  as  a 
general  rule  of  property  that  where  a  probate 
homestead  Is  selected  for  a  limited  period 
from  tbe  separate  property  of  the  deceased 
"the  title  vests  In  the  heirs  of  the  deceased 
subject  to  such  order,"  but  the  question  as  to 
whom  the  remainder  goes  Is  not  before  tiie 
court  on  a  simple  petition  for  a  homestead. 
Xo  such  Issue  was  presented  by  the  petition 
or  the  answers  thereto,  nor  could  such  issue 
bave  been  legitimately  presented.  When 
there  Is  a  conteet  between  different  persons 
claiming  In  hostility  to  each  other  to  be  beln, 
that  contest  must  be  adjudicated  in  an  ap- 
propriate action  or  proceeding  In  which  the 
Issue  of  heirship  properly  arises.  This  mat- 
ter Is  perhaps  not  very  Important  In  the  case 
at  bar,  as  there  seems  to  be  no  disagreement 
as  to  who  the  heirs  are;  but  in  many  cases 
there  are  sharp  contests  as  to  heirship.  At 
all  events.  In  the  present  proceeding  the  only 
question  involved  was  whether  or  not  the 
respondent  should  have  the  homestead,  and 
the  fldjndlcation  should  have  been  limited  to 
that  question.  The  order  must  therefore  be 
modified  by  striking  out  that  part  of  it  which 
undertakes  to  adjudicate  heirship.  In  oUier 
respects  the  order  must  be  affirmed. 

Tbe  order  appealed  from  Is  modified  by 
striking  therefrom  the  following:  "And  the 
title  to  said  lot  of  lend,  with  the  dwelling 
house  thereoD  and  its  appurtenances.  Is 
hereby  vested  In  the  heirs  of  said  Joseph 
Bellniny  Firth,  deceased,  subject  to  this  or- 
der. Judgment,  nnd  decree  and  said  home- 
stead, and  entirely  free  from  further  admin- 
istration of  said  estate;  that  Is,  Is  hereby 
Tested  in  said  Evelina  L.  Firth,  the  widow 
of  snld  decedent,  said  Joseph  Kirk  Firth, 
the  son  of  said  decedent,  and  said  Fanny 
rirth,  the  daughter  of  said  decedent,  sub- 
lect  to  this  order,  judgment,  and  decree  and 


said  homestead,  to  wit,  the  undivided  one- 
third  part  of  said  lot  of  land,  with  the  dwell- 
ing house  thereon  and  Its  appurtenances, 
and  the  title  thereto  la  hereby  vested  In  said 
Eirellna  I*  Firth,  and  the  undivided  one-third 
part  thereof  Is  hereby  vested  In  said  Joseph 
Kirk  Firth,  and  the  undivided  one-third  part 
thereof  Is  hereby  vested  in  said  Fanny  Firth, 
snbject  to  this  order,  judgment,  and  decree 
and  said  homestead."  As  thus  modified  tbe 
order  appealed  from  is  affirmed,  without 
costs  of  this  appeal  to  either  party. 


We  concur:    HKNSHAW,  J.;  LOBIGAN. 


J. 


SPRAaUB  T.  WALTON  et  al.  (Sac.  1,269.) 
(Supreme  Oourt  of  Gallfonila.    Not.  4.  1004.) 

NEW  TBIAIi— APPEAL— HOTICE— PARTIES  TO  BE 
SEBVBD— OIFFS— DBUVBBT— nECLAKATIONS  — 
TRUnra  —  KCBCOTOSS  —  AOTZONB  —  LHUTA- 
TIONB. 

1.  In  an  action  by  an  executor  against  W.  to 
collect  money,  notice  of  motion  for  new  trial  or 
of  appeal  need  not  be  aerred  on  another  executor 
made  a  defendant  merely  because  he  would  not 
join  as  nlalntiff,  and  who  was  not  mentioned 
m  the  judgment,  which  was  exclusively  la  favor 
of  plaintiff  and  axainst  W. ;  he  not  beiag  an 
adverse  party,  and  it  not  being  possible  for  him 
to  be  adversely  affected  by  a  new  trial  or  a  re- 
versal. 

2.  There  Is  a  aafflclent  delivery  of  possession 
to  make  a  gift  complete,  If  a  gift  was  intended, 
where  a  husband  having  money,  the  community 
property  of  himself  and  wife,  deposited  in  a 
bank  in  his  name,  gave  ber  an  order  on  tbe 
bank  authorizing  it  to  allow  her  to  draw  the 
money,  and  ahe  otew  It,  and  deposited  it  in  her 
own  name. 

3.  The  declarations  of  deceased  at  or  about 
the  time  be  gave  an  order  to  his  wife  on  a 
bank  authorizing  it  to  pay  his  deposit  to  ber, 
which  was  done,  la  admissible,  on  the  question 
of  his  Intention  to  make  a  gift,  in  an  action 
for  tbe  money  between  his  and  her  executora. 

4.  If,  as  Indicated  by  tbe  order  of  one  in 
whose  name  money,  the  community  property  of 
him  and  his  wife,'  was  deposited,  anthoriEing 
the  bank  to  allow  her  to  draw  any  of  it  "and 
to  have  tbe  right  of  survivorship,"  It  was  his 
intention  that  she  should  take  tbe  deposit  as 
survivor  after  his  death,  the  bank  was  consti- 
tuted a  trustee  for  her  benefit,  and  her  actual 
drawing  of  the  money  before  bis  doith  would 
not  defeat  his  intention  to  create  a  trust  for 
her  benefit 

G.  An  action  will  He  against  an  executor, 
without  presentation  of  a  claim  against  the  es- 
tate, for  money  which  can  he  identified  In  specie 
as  belonging  to  plaintiff. 

6.  Where  decedent's  wife,  under  his  order 
antborizlDg  a  bank  to  allow  her  to  draw  any 
of  his  deposit,  drew  it  out  and  deposited  it  in 
her  own  name,  she.  If  the  depodt  did  not  pass 
to  her  as  donee  or  beneficiary  of  a  trust,  held 
it  as  trustee  for  decedent  at  the  time  of  bis 
death,  and,  she  having  been  appointed  his  execu- 
trix, the  claim  of  his  representatives  therefor  is 
protected  from  tbe  running  of  the  statute  in  ber 
favor  as  a  claim  for  a  debt  from  her  to  him 
would  t>e  protected. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;  J.  W.  Hughes,  Judge. 

Action  by  Frederick  D.  Sprague,  executor 
of  Moses  Sprague,  deceased,  against  Hattie 
S.  Walton,  executrix  of  Nancy  M.  Sprague, 
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deceased,  and  others.  Judgment  for  plaintiff. 
Defendant  Walton  appeals.  Reversed. 

PhlppB  &  Henion  and  Devlin  &  Devlin,  tor 
appellant.  A.  M.  Seymour  and  B,  Plat- 
nauer,  for  respondent. 

BEATTT,  C.  J.  ThlB  ia  an  action  by 
one  of  the  executors  of  the  will  of  Moses 
Sprague  to  recover  from  the  executrix  of 
Nancy  Sprague  (who  was  the  wife  of  Mosea) 
a  sum  of  about  $3,800,  the  amount  of  two 
savings  bank  deposits,  community  property 
of  the  spouses  originally  standing  In  the 
name  of  Moses,  but  drawn  out  by  her  under 
written  anthcxrity  from  him,  and  redeposited 
)u  her  own  name  shortly  before  his  death. 

B.  F.  Walton,  named  as  a  defendant,  ia 
the  co-executor  of  the  plaintiff,  and  ia  made 
a  defendant  only  because  he  refused  to  be 
Joined  as  a  plaintiff.  No  relief  is  sought 
against  Mm,  and  by  his  answer  be  merely 
denies  that  the  estate  of  Moses  Spragne  iias 
any  interest  in  the  deposits.  Hattie  Walton 
defends  upon  the  ground  that  the  deposits 
'were  a  gift  from  Moses  Sprague  to  her  tes* 
tatrlx.  The  superior  court  found  that  there 
was  no  gift,  and  found  against  other  special 
defenses,  based  upon  statutes  of  limitations. 
Judgment  "was  thereupon  entered  in  favor  of 
the  plaintiff  and  against  Hattie  S.  Walton 
for  the  amount  remaining  of  said  deposits 
at  the  death  of  her  testatrix  and  received 
by  her  as  executrix.  From  tills  Judgment 
and  from  an  order  denying  her  motion  for 
a  new  trial  she  appeals. 

It  appears  from  the  evidence  in  the  record 
tbat  Moses  and  Nancy  Sprague  were  the 
owners  of  community  property,  real  and  per- 
sonal, including  the  deposits  in  question. 
In  January,  1900,  Moses,  being  at  the  time 
sick  and  confined  to  bis  bed,  obtained  from 
the  banks  the  form  of  an  authorization 
which  would  enable  his  wife  to  draw  the 
deposits  standing  in  his  name,  and  he  ex- 
ecuted and  delivered  to  her  two  orders  in 
the  form  prescribed.  They  were  substan- 
tially the  same  In  terms,  and  the  one  ad- 
dressed to  the  Sacramento  Bank  read  as  fol- 
lows: "January  22,  1900.  I  hereby  autbor- 
ise  the  Sacramento  Bank  to  allow  my  wife, 
Mrs.  N.  M.  Sprague,  to  draw  any  money 
standing  to  my  credit  on  Deposit  No.  17097, 
fol.  825,  in  said  bank  and  to  have  the  right  of 
survivorship."  Oo  the  30th  of  January  Mrs. 
Sprague  drew  out  the  whole  of  the  several  de- 
posits and  immediately  redeposited  them  in 
the  same  banks,  but  In  her  own  name.  On 
the  leth  of  March  following,  Moses  Sprague 
died.  Letters  testamentary  were  issued  to  liis 
wife  in  July.  1900,  and  she  took  possession  of 
his  estate,  but  died  in  June,  1901,  leaving 
the  administration  unclosed.  Upon  her  death 
the  plaintiff,  Frederick  D.  Sprague,  and  the 
defendant  B.  F.  Walton  were  appointed  Joint 
executors  In  her  place.  Subsequently  h^r 
will  was  proved,  and  letters  testamentary 
were  Issued  to  her  daughter,  the  defendant 
Hattie  B.  Walton.   As  ^ecutrix  ot  her  de- 


ceased husband's  will  Mrs.  Spragne  never 
charged  herself  with  anything  on  account 
of  said  deposits,  and  what  remained  of  them 
passed  into  the  tiands  of  her  executrix,  who 
claims  that  they  were  a  gift  from  her  father 
to  ber  mother,  and  conatitnted  no  part  of 
his  estate. 

The  defendant  urges  a  number  of  points 
In  support  of  her  appeal  from  the  order 
denying  her  motion  for  a  new  trial,  claim- 
ing, among  other  Uiinga,  tbat  tbe  court 
erred  in  finding  that  there  was  no  gift  of 
tbe  deposits,  and  In  excluding  evidence  ma- 
terial to  that  Issue.  The  respondent  makes 
tbe  preliminary  objection  that  tills  court  is 
without  Jurisdiction  to  review  these  assign- 
meats  of  error  because  neither  the  notice 
of  motion  for  a  new  trial  nor  tbe  notice  of 
appeal  was  served  upon  tbe  defendant  B. 
F.  Walton.  There  Is  a  dispute  as  to  the 
fact  of  service  of  these  notices  upon  defend- 
ant Walton,  but  we  consider  it  immaterial 
whether  they  were  served  or  not,  for  Wal- 
ton Is  not  an  adverse  party.  No  interest  of 
his  would  be  adversely  affected  by  the  grant- 
ing of  a  new  trial  or  by  a  reversal  of  the 
Judgment.  Though  a  party  to  the  action,  be 
is  not  mentioned  in  the  Judgment,  which  was 
exclusively  in  favor  of  the  plaintiff  and 
against  Hattie  S.  Walton.  If  tbe  Judgment 
stands,  no  part  of  the  amount  recovered 
could  be  collected  by  bim.  He  would  not 
be  charged  with  it  tn  his  accounts,  and 
would  be  entitled  to  no  commissions  thereon. 
Code  Civ.  Proc.  H  1613,  1615;  Hqpe  v.  Jones, 
24  Cal.  89.  He  neither  pays  nor  recovers 
costs,  and  the  only  possible  effect  of  a  re- 
versal and  new  trial  Is  that  he  might  be 
benefited  by  the  recovery  of  his  costs  In  case 
of  an  ultimate  Judgment  for  the  defendants. 

Whether  or  not  there  was  a  gift  of  these 
deposits  by  Moses  Sprague  to  his  "wife  de- 
pends wholly  upon  bis  actual  intention.  He 
did  everything  necessary  to  the  validity  of 
tbe  gift,  If  be  intended  a  gift.  He  gave  his 
wife  orders  in  the  form  prescribed  by  the 
banks,  which  enabled  ber  to  cancel  his  ac- 
counts and  transfer  the  deposits  to  her  own 
account.  In  effect,  he  put  her  in  possession 
of  the  funds  and  deprived  himself  of  all 
control.  If  he  Intended  to  do  this,  and  in- 
tended It  as  a  gift,  the  gift  was  complete. 
Tbe  evidence  that  he  did  intend  a  gift  seems 
to  us  very  strong.  He  Was  sick  and  con- 
fined to  his  bed.  On  the  Ist  of  January  he 
had  executed  an  olographic  will  or  codicil  to 
his  attested  will,  by  which  he  had  given 
everything  he  possessed  to  his  wife.  That 
be  Intended  her  to  have  these  deposits  is 
clear,  and  tbe  only  question  is  whether  he 
intended  that  she  should  take  them  under 
the  will  or  as  a  gift  free  from  tbe  burdens 
of  adminlstratioD.  When  he  made  hta  olo- 
graphic will  on  the  Ist  of  January,  no  donbt 
he  Intended  her  to  take  nnd^  the  will,  but 
it  would  appear  tbat  befooie  the  22d  at  the 
month  he  had  changed  his  mind.  Why,  ]f 
he  did  not  intend  her  t»  take  the  depoalta 
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as  a  gift,  Bhoidd  he  bare  given  hex  author- 
ity to  draw  both  deposlta,  amoimtiDg  to 
nearly  f4,000T  She  needed  no  anch  snin  to 
pay  cnrrent  or  honsetaold  expenees^  but  In 
case  ct  his  death  (and  he  was  on  bis  death- 
bed) It  would  be  extremely  convenloit  for 
her  to  have  control  of  tbls  fnnd  of  ready 
money  pending  admlntotratlon  of  his  estate. 
Considering  that  he  Intended  her  to  have 
his  whole  estate  in  any  even^  fliere  were 
good  rettsons  wby  he  should  make  her  a 
presoit  'glft  of  a  fund  whltOi  would  relieve 
her  of  the  necessity  of  applying  to  tbe  pro- 
bate court  for  the  means  of  support  prior 
to  distribution.  But  the  burden  of  proving 
a  gift  rested  upon  fhe  defendant;  and  It  was 
essentia]  for  her  to  prove,  anumg  other 
tblngs,  that  Mosra  Sprague  Intended  a  gift 
of  the  deposits.  The  evldaice  uptm  thte 
point  was,  in  our  opinion,  very  persoaslve, 
and  there  was  uncontradicted  and  unques- 
tioned evidence  to  prove  the  delivery  of  tbe 
deposits;  or,  what  Is  the  same  thing,  the 
famishing  of  the  means  by  which  they 
,  could  be  reduced  to  ptnsession  by  tbe  donee 
if  she  was  a  donee.  But  tbis  court  can  nei- 
ther make  a  finding  nor  direct  one  where 
the  evidence,  however  persuasive,  is  op- 
posed to  a  presumption,  as  in  tbls  case. 
Xor  can  it  be  said  In  this  case  that  the  evi- 
dence of  a  gift  Is  so  absolutely  couTincing 
that  the  order  denying  a  new  trial  could  be 
reversed  on  the  sole  gronnd  that  tbe  finding 
of  no  gift  Is  wholly  unsupported.  But  the 
superior  court  erred  in  excluding  evidence 
of  the  oral  declarations  of  Moses  Sprague  at 
and  about  the  time  he  signed  the  orders 
upon  which  his  wife  drew  the  deposits.  It 
does  not  appear  from  tbe  bill  of  exceptions 
what  was  the  particular  reason  tor  these  rul- 
ings, but  in  the  brief  of  respondent  they  are 
defended'  upon  the  ground  that  the  effect 
of  tbe  declaratlona  would  be  to  contradict  or 
vary  the  terms  of  the  written  orders.  The 
mlings  cannot  be  sustained  upon  that  ground. 
The  orders  related  solely  to  a  matter  be- 
tween Moses  Sprague  and  the  banks.  It 
was  not  necessary  for  him  to  Inform  the 
banks  of  his  purpose  in  putting  tbe  deposits 
under  control  of  his  wife.  His  purpose  was 
a  matter  between  him  and  her  exclusively, 
and  was  manifested  and  could  be  proved  by 
his .  contempwaneons  declaratiODa,  or  by  hki 
declarations  made  before  or  after  delivering 
the  orders.  There  Is  no  better  proof  of  In- 
tention than  declared  Intention,  and  it  Is 
often  the  only  means  of  proof.  The  question 
here  Is  not  governed  by  subdlvislMi  4  of 
section  1870  of  the  Code  of  Olvil  Procedure,' 
but  by  subdlTialon  2  of  that  section. 

We  do  not  deem  it  necessary  to  notice 
particularly  tbe  several  cases  cited  by  re- 
spondent In  support  of  his  contention  that 
there  was  a  failure  In  this  case  to  make  a 
gift,  even  if  a  gift  was  Intended.  The  ease 
of  Zeller  v.  Jordan,  lOS  Oal.  147,  38  Pac. 
640,  Is  fairly  representative  of  the  other 
cases  dted,  and  clearly  exhibits  tbe  dis- 


tinction which  makes  them  one  and  all  In- 
applicable to  this  c<mtrov»sy.  That  waa 
a  claim  of  gift  from  a  deceased  wife.  All 
the  surviving  husband  had  to  show  was  an 
undated  check  on  a  savings  bank  for  919,- 
000.  He  could  not  have  drawn  the  money 
without  the  passbook,  And  he  never  had  tbe 
passbook.  AjLd,  besides,  he  testified  himself 
that  It  was  not  intended  that  he  should  use 
the  check  untn  after  Us  wife's  •death.  And 
BO  In  all  the  cakes  the  supposed  gift  was  not 
delivered  or  put  In  the  power  of  the  person 
claiming  as  donee.  Here  the  means  of  re- 
ducing the  depostte  to  possesslim  were  placed 
in  the  hands  ct  Mrs.  Sprague,  and  she  took 
possession  in  her  hoaband's  Ufbthne.  If  this 
taking  possession  was  In  accordance  with 
the  understending  between  her  and  her  hus- 
tMnd,  the  gift  was  complete. 

It  la  necessary,  perhaps,  in  view  of  the 
further  proceedings  in  the  trial  court  to 
notice  brl^y  one  or  two  other  points.  EiTen 
If  it  should  be  tound  that  It  was  not  the 
Intention  of  Moses  Sprague  that  his  wife 
should  draw  out  tbe  deposits,  or  change  them 
to  her  own  account  In  his  lifetime,  the  form 
of  the  orders  ("with  right  of  survivorship*') 
Indicated  his  Intention  that  she  should  take 
them  as  survivor  after  his  death,  and.  If 
such  was  his  Intention,  the  transaction 
would  be  brought  within  ibe  doctrine  of 
Booth  V.  Oakland  Bank,  122  Cal.  19,  64  Pac. 
370,  where  It  was  held  that  an  arrangemrait 
Bubstentlally  tbe  same  as  In  this  case  con- 
stituted the  bank  a  trustee  of  tbe  deposit 
for  tbe  benefit  of  the  parties  to  whom  the 
depositor  desired  the  money  to  be  paid  In 
case  of  her  death.  The  fact  that  Mrs. 
Sprague  actually  drew  the  money  before  her 
husband's  death  would  not  defeat  the  Inten- 
tion to  create  a  trust  in  her  favor.  If  It 
shall  be  found  that  these  deposits  did  not 
pass  to  Nancy  Sprague  either  as  donee  or 
beneficiary  of  a  trust,  they  may  1)e  recov- 
ered, BO  far  as  identifiable,  without  presenU- 
tlon  of  a  claim  against  -the  estate  of  Nancy 
Sprague.  The  right  to  sue  an  executor  or 
administrator  In  cases  Uke  this  without  pres- 
entation of  a  claim  against  his  decedent's 
estate  arises  from  the  fact  that  the  specific 
thing  sued  for  is  not  a  part  of  such  dece- 
dent's estate,  and  the  action  will  lie  when- 
ever the  thing  demanded  can  be  Identified 
in  specie  as  the  property  of  another. 

Tbe  superior  court  did  not  err  in  finding 
that  the  action  was  not  barred  by  the  stet- 
ute  of  limitations.  If  the  money  In  the 
hands  of  Battle  S.  Walton  was  identified 
as  a  part  of  tbe  deposits  originally  stand- 
ing In  the  name  of  Moses  D.  Sprague,  and 
if  there  was  no  gift  to  her  or  trust  for 
ber  benefit,  she  held  them  In  trust  for  him 
at  tbe  time  of  bis  death.  They  were  his 
property,  and  recoverable  In  specie,  and  the 
claim  of  his  representatives  is  protected 
from  the  running  of  the  statute  of  llmita- 
tlona  In  faror  of  his  executrix  In  the  same 
way  and  upon  the  same  principle  that  ap- 
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piles  to  a  debt  from  an  executor  or  admin- 
istrator to  his  decedent.  Tbe  claim  againat 
XaQC7  Spragne  was  not  dlscbarged  by  her 
appointment  as  execatrlx.  Sbe  slioald  have 
Inciuded  tbe  deposits  in  her  inventory,  and, 
whether  she  did  or  not,  tbe  statute  did  not 
ran  in  her  favor.  Code  Civ.  Proc.  i  1447. 
As  to  the  defendant,  she  was  appointed  ex- 
ecutrix of  Nancy  Sprague's  will  leas  than 
two  years  before  tbe  action  was  commenced, 
and  there  is  no  clause  of  the  statute  which 
could  possibly  bar  tbe  action  against  her 
within  that  period. 

We  discover  no  error  in  the  Judgment, 
but  the  order  denying  a  new  trial  is  reversed 
for  the  reasons  stated,  and  tbe  caiue  re- 
manded. 

We  concur:  HENSHAW,  J.;  McPAR- 
LAND,  J.;  ANGELLOTTI,  J.;  VAN  DYKB, 
J.;  LORIOAN.  J. 


EVA  et  al.  v.  STMONS  et  al.    (S.  F.  2,957.) 
(Supreme  Court  of  California.    Oct  31.  1004.) 
EJECTllSnT— SUFnCISnCT  07  nnDIHOB— BB- 

vixw. 

1.  Where  defendants  in  ejectment  claim  title, 
possession,  Eind  right  of  possession  un^r  an  al- 
leged verbal  gift  from  plaintiff's  ancestor,  a 
finding  that  such  ancestor  "took  title  to  the 
land  in  bis  own  name,  and  did  not  promise  that 
be  would  then  or  thereafter  convey  tbe  same  to 
defendants,  and  that  he  never  did  convey  to 
them,"  and  that  plaintiff  Is  the  owner  and  seised 
In  fee  of  the  whole  property,  is  sufficient 

2.  On  appeal  on  the  judgment  roll  alone.  It 
will  not  be  presumed,  against  the  correctness  of 
the  judgment,  that  there  was  evidence  on  a 
point  in  respect  to  whldt  there  la  no  finding. 

Gommiaaloners*  Decision.  D^rtment  2. 
Appeal  from  Snperlor  Court  Contra  Goata 
County;  Wm.  S.  Wella.  Judge. 

Action  In  ejectment  by  Samuel  J.  Bra 
and  othera  againat  John  Symona  and  otbera. 
Plaintiffs  had  Judgment,  and  defendanta  ap- 
peal. Affirmed. 

David  E.  Marchus  (Chas.  O.  Boynton,  ot 
counsel),  for  appellants.  Chapman  &  Cllft, 
M.  C.  Chapman,  Frederick  C.  011ft,  and  R. 
H.  Latimer,  for  respondents. 

CHIPMAN,  O.  DJectment.  Plaintiffs  ar» 
the  heirs  at  law  and  devisees  of  James  Eva, 
deceased,  whose  last  will  was  duly  probated, 
his  estate  settled,  and  final  distribution  made, 
and  the  executors  diacharged.  The  land  In 
question  was  distributed  to  plaintiffs,  and 
they  bring  the  action  for  possession,  for 
damages  for  withholding  possession,  and  for 
rents  and  profits.  Defendants  denied  spe- 
cifically the  averments  of  the  complaint,  and 
claimed  to  be  tbe  equitable  owners  of  tbe 
land  by  virtue  of  verbal  gift  of  James  Era 
In  his  lifetime,  and  possession  taken  there- 
under and  ever  since  retained;  the  alleged 
facts  appearing  In  the  answer  and  In  a  cross- 
complaint.  In  theUr  answer  to  the  cross- 
oomplalnt,  plaintlfh  deny  apedflcally  defend- 


ants' allegatlona  relating  to  the  alleged  gift 
of  the  land  to  them;  admit  defendantsT  pos- 
session, but  deny  that  such  possession  was 
taken  under  the  alleged  agreement  by  de- 
fendanta with  James  Eva;  and  pray  that 
they  (defendants)  "have  Judgment  as  herein- 
before prayed. for,  and  decree  that  plaintiffs 
are  tbe  owners,  seised  in  fee,  of  all  the  said 
premises  in  said  cross-complaint  described." 
and  that  defendants  have  no  title  to  or  in- 
terest In  the  land.  The  findings  of  fact  set 
forth  that  tbe  cause  came  on  regularly  to 
be  tried  "upon  the  complaint  of  plaintiffs 
theretofore  filed  herein,  and  upon  tbe  an- 
swer and  cross-complaint  of  tbe  defendants 
theretofore  filed  herein.  •  •  •  Said  cause 
was  by  stipnlatlon  of  tbe  parties  In  open 
court  beard  upon  tbe  equitable  defense  in- 
terposed by  the  defendants  herein  by  their 
answer  and  cross-complaint  filed  herein,  and 
the  Jury  was  impaneled  to  advise  the  court 
upon  such  questions  of  fact  relating  to  said 
equitable  defense  as  ml^t  be  thereafter 
submitted  to  it  by  the  court."  The  special 
issue  submitted  was,  "Did  James  Eva  give 
the  land  to  defendants  and  place  them  in 
possession?"  Tbe  Jury  answered  "Yes,"  but 
the  court  disregarded  tbe  verdict  and  made 
findings  against  defendants.  The  court  also 
found  that  James  Eva  took  the  title  to  tbe 
land  In  his  own  name,  but  did  not  prcunlse 
that  he  would  then  or  thereafter  convey  tbe 
same  to  defendants,  and  tbat  he  never  did 
convey  tbe  title  to  them,  or  either  of  them; 
tbat  plaintiffs  claim  as  devisees  of  said 
James  Eva,  deceased,  and  "plaintiffs  are  the 
owners  of  aald  real  property,  and  are  seised 
in  fee  of  the  legal  title  thereto,  and  tbe 
whole  thereof."  As  conclusicms  of  law,  the 
court  found  tbat  defendants  are  not  the 
owners  of  tbe  land,  nor  seised  in  fee  of  all 
or  any  part  thereof,  and  that  plaintiffs  are 
tbe  owners  and  seised  In  fee  of  the  whole 
thereof;  tbat  defendants  are  not  entitled  to 
Judgment  on  their  equitable  defense  inter- 
posed by  their  answer  and  cross-complaint, 
but  that  plaintiffs  are  entitled  to  Judgment 
thereon.  Judgment  passed  for  plaintiffs,  ad- 
judging that  "plaintiffs  are  tbe  owners,  seised 
in  fee,  of  said  lands  and  premises,  and  tbe 
whole  thereof;  tbat  defendants  are  not  en- 
titled to  Judgment  upon  their  equitable  de- 
fense interposed  in  this  action,  but  that 
plaintiffs  are  entitled  to  Judgment"  thereon. 
Defendants  appeal  from  the  Judgment  on  tbe 
Judgment  roll  alone. 

The  points  made  by  appellants  are  that 
there  is  neither  finding  ot  fact  nor  Judg- 
ment determining  the  Issue  of  right  of  pos- 
session or  of  damages,  and  the  court  there- 
fore failed  to  find  on  a  material  Issue  (dtlng 
O'Brien  v.  O'Brien.  124  Cal.  422.  67  Pac 
225),  and  that  there  can  be  but  one  final 
Judgment  and  a  Judgment  which  deter- 
mines "as  to  one  or  a  portion  of  tbe  Issues 
only  is  premature  and  contrary  to  the  coarse 
of  law"  (citing  Fox  v.  Hale  ft  Norcrosa  S. 
M.  Co.,  112  Cal.  &68,  44  Fsc  1023;  White 
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V.  Wblte,  130  GaL  597.  62  Pac.  1062,  80  Am. 
St.  B«si.  16^  and  othee  cases). 
So  far  as  any  rlglit  asserted  by  defendants 

Is  concerned,  the  court  made  complete  flnd- 
iogs  against  defendants.  They  claimed  the 
title  and  possession  and  rUfbt  of  poBsesslon 
upon  an  alleged  verbal  gift,  and  not  otlier- 
wlse.  The  findings  and  Judgment  clearly 
negative  these  issues.  The  court  further 
found,  and  also  adjudged,  that  plaintiffs 
are  the  owners  and  seised  in  fee  of  the 
land.  The  findings  are  sufficient  to  support 
the  judgment,  and  contain  nothing  incon- 
slstent  with  it  The  cause  is  here  on  the 
Judgment  roll  alone.  It  Will  not  be  pre* 
Bumed  against  the  correctness  of  the  Judg- 
ment tbAt  there  was  evidence  upon  a  point 
in  respect  of  which  there  is  ao  finding.  In 
Wise  V.  Burton.  73  Cal.  176,  14  Pac.  683, 
the  rule  was  stated  as  follows:  'This  court 
will  not  rev«^  for  want  of  a  finding  on  an 
issue  where  there  is  no  evidence  In  relation 
to  such  issue."  ^ee  Hiraroelman  v.  Henry, 
84  Cal.  104,  23  Pac.  1098;  Gregory  v.  Greg- 
ory, 102  Cal.  G2,  36  Pac.  364.  In  the  recent 
case  of  Kaiser  v.  Dalto,  140  Cal.  167,  73  Pac. 
828,  the  court  said:  "It  Is  also  settled  that 
the  failure  to  find  upon  an  Issue  will  not 
be  ground  for  reversing  a  Judgment  other- 
wise correct  unless  it  appears  by  statement 
or  bill  of  exceptions  that  evidence  was  given 
upon  such  Issue." 

Whether  plaintiffs  have  by  the  judgment 
obtained  all  the  relief  to  which  they  are 
entitled  or  are  seeking,  or  can  in  this  ac- 
tion have  further  relief,  are  questions  which 
do  not  now  concern  us.  It  is  dear  that 
under  the  rule  above  stated,  appellants  are 
not  entitled  to  have  the  Judgment  reversed, 
and  we  therefore  advise  that  it  be  affirmed. 

We  concur:    GRAY,  C;  COOPER,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  Is  affirmed.  McFAR- 
LAND,  J.J  LORIGAN,  J.;  HKNSHAW,  J. 


WHITB  V.  BESSB  et  al.   (S.  7.  2,906.)* 
(Supreme  Court  of  Gsllfonila.    Nov.  4.  1904.) 

BI8TBAININO  EXECOTION  SALE— INTEBVBNTIOII 
—PIJ:aDINQS—DEKD— HUSBAND  TO  WIFK 
— CO  IfSIDEBATION— REVIEW. 

1.  Where  the  jadgment  creditor  intervenes  In 
an  actioD  against  the  sheriff  to  restrain  the 
sale  of  the  wife's  land  as  that  of  her  husband, 
daiming  merely  that  the  deed  from  the  husband, 
under  which  the  wife  held,  was  void  as  to  cred- 
itors, he  cannot,  after  the  filing  of  findings  of 
fact,  claim  that  the  deed  was  given  as  security, 
and  thus  constituted  a  mortgage  leaving  the 
eouitable  title  In  the  husband. 

2.  A  husband  being  neither  insolvent  nor  In 
contemplation  of  insolvency,  a  voluntary  deed 
of  his  land  to  his  wife  is  valid. 

3.  A  cross-complaint  for  affirmative  relief  by 
the  Judgment  creditor  as  intervener  in  an  action 
by  a  wife  against  the  sheriff  to  restrain  the 
sale  of  her  land  as  that  of  her  husband  not  be- 


■Rehearing  denied  DeeonlMr  t,  ItOt, 


ing  au  answer  to  the  complaint  in  the  action, 
an  averment  therein  that  the  wiffe  is  not,  and 
never  was,  the  owner  of  the  land,  cannot  be 
deemed  a  denial  of  the  avermmt  in  plaintiff's 
complaint  that  she  Is  such  owner. 

4.  An  intervener  who  files  a  cross-complaint 
asking  affirmative  relief,  without  connecting 
himself  with  the  pleadings  between  the  plaintiff 
and  defendant,  cannot  on  appeal  obtain  any  ad- 
vantage from  their  pleadings,  but  nrast  rest  his 
case  solely  on  his  complaint  In  Intervention. 

Department  1.  Appeal  from  Superioi 
Court,  Santa  Omi  Oonnty;  Lucas  F,  Smith, 
Jodge. 

Actkm  by  Anna  B.  White  against  Milton 
Besse,  defendant,  and  Jnllns  liee,  intervener. 
Plaintiff  had  jndgment,  and  intervener  ap- 
peals. Affirmed. 

H.  a  Wyckotr,  for  appellant.  Cfaas.  M.  Cas- 
ein and  Charles  B.  Tounger,  fOr  respondent 

SHAW,  3.  The  complaint  states  a  cause  of 
action  against  the  defendant  Besse,  as  sher- 
iff of  Santa  Cruz  county,  to  enjoin  him  from 
selling  certain  land,  alleged  to  be  the  prop 
erty  of  the  plaintiff,  upon  an  execution  Is- 
sued on  a  Judgment  recovered  by  Lee,  the  in- 
tervener, against  Bdward  White,  the  hus- 
band of  tibe  plaintiff.  The  Judgment  cred- 
itor, Lee,  by  leave  of  court,  intervened  and 
filed  bis  complaint  In  Intervention.  The 
court,  after  a  trial,  made  its  decision,  and 
gave  Judgment  In  favor  of  the  plaintiff.  The 
Intervener  alone  appeals  from  the  judgment, 
upon  the  Judgment  roll. 

The  plaintiff  alleges,  among  other  things, 
that  she  was,  and  ever  since  February  28, 
1898,  had  been,  the  owner  of  the  land  In  ques- 
tion. The  Intervener's  Judgment  was  recov- 
ered on  September  24, 1898.  The  defendant 
Besse,  answered  the  plaintiff's  complaint, 
specifically  denying  tlie  allegation  of  owner 
ship,  as  well  as  most  of  the  other  allegations 
thereof.  The  Intervener,  however,  did  not 
answer  the  complaint  but  contented,  himself 
with  filing  a  complaint  In  intervention,  which 
was  answered  by  the  plalnHff.  The  com- 
plaint in  Intervention  all^^  the  recovery 
of  the  Judgment  against  Edward  White;  set 
forth  that  prior  thereto  Edward  White  had 
executed  two  deeds  purporting  to  convey  the 
property  to  the  plaintiff,  dated,  respectively, 
September  25,  1897.  and  March  1,  tS08;  that 
intervener  was  then  a  creditor  of  Bdward 
White  for  the  claim  upon  which  Judgment 
was  afterward  recovered;  and  alleged  that 
each  of  said  deeds  was  without  consideration, 
and  was  made  by  Edward  White  while  he 
was  Insolvent  and  In  omtemplatlon  of  Insol- 
vency, and  for  the  purpose  and  with  the  in- 
tent to  defiiaud  the  Intervene'  and  other  cred- 
itors of  Edward  White;  that  there  was  no 
other  pnqperty  ont  of  which  said  Judgment 
conld  be  collected;  that  the  fftindnlent  deeds 
obstructed  the  right  of  the  Intervener  to  have 
the  same  sold  on  execution;  that  said  Anna 
B.  White  was  not  then,  and  never  had  been, 
the  owner  of  or  In  possession  of  the  property 
or  any  part  ttiereof ;  that  she  had  no  right 
thereto  or  Interest  therein  as  against  the 
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Interrener  as  a  creditor;  and  that  ebe  had 
not,  and  never  had,  or  claimed  to  have,  any 
Interest  therein,  save  such  as  was  conveyed 
to  her  by  the  said  deeds  of  her  hosband.  Up- 
on these  allegations,  be  asked  that  the  deeds 
mentioned  be  declared  fraudulent  and  void, 
as  against  him,  and  that  they  be  canceled. 

In  the  findings  the  court  states  that  the 
plaintiff  was  at  the  time  the  action  was  be- 
gun, and  ever  since  had  been,  the  owner  and 
in  possession  of  the  land- in  controvewy,  and 
that  the  deeds  mentioned  were  each  executed 
for  a  valuable  consideration,  and  not  with 
the  intent  to  binder,  delay,  or  defraud  credit- 
ors. The  findings  then  proceed  to  state  the 
consideration  for  the  deeds.  From  this  state- 
ment It  appears  that  the  husband  was  the 
owner  of  the  land,  and  desired  to  obtain  a 
loan;  that.  In  order  to  do  so,  be  was  required 
to  give  his  note,  executed  Jointly  by  himself 
and  wife;  that  he  agreed  with  liis  wife  that, 
if  she  would  sign  the  note  as  surety  for  him, 
be  would  hold  her  harmless  and  secure  her 
against  all  liability  by  reason  thereof;  that, 
in  pursuance  of  this  agreement,  they  exe- 
cuted the  note,  and  also  a  mortgage  on  the 
land  In  controversy  to  secure  the  same,  and 
the  loan  was  obtained  thereby;  that  the  note 
became  due,  and  was  not  paid  by  the  hus- 
band; and  that  thereafter,  for  the  purpose 
of  fulfilling  the  agreement  aforesaid  with  his 
wife,  and  to  secure  her  against  all  liability 
on  the  note,  and  also  to  secure  bis  creditors 
who  had  liens  on  the  land,  the  husband  exe- 
cuted the  deed  of  September  25,  1897.  The 
court  further  finds  that  "ever  since  the  exe- 
cution of  said  last-mentioned  deed  the  said 
plaintiff  has  been,  and  yet  is,  the  owner  of 
all  the  real  estate  therein  described,"  and 
that,  Id  "pursuance  of  the  purposes  of  said 
conveyance  as  aforesaid,  said  plaintlfF  paid" 
the  note,  and  caused  the  mortgage  to  be  sat- 
isfied. The  findings  with  respect  to  the  con- 
Hlderatldn  and  effect  of  the  conveyance  of 
March  1,  1S98,  are  precisely  similar,  except 
that  It  Involved  a  different  note  and  mortr 
gage.  It  is  tben  further  found  that  Edward 
White  has  not  been  the  owner  of  the  land, 
or  of  any  right,  title,  Interest,  or  estate 
therein,  or  claim  thereto,  at  any  time  since 
the  execution  of  the  first  deed  to  the  plaintlfl. 
September  25,  1897. 

The  appellant  now  claims  that  under  these 
findings  he  Is  entitled  to  Judgment  The 
ground  for  this  contention  Is  that  the  deeds 
were  given  as  security  only,  and  that,  al- 
though absolute  In  form,  they  constltnte  in 
law  nothing  more  than  a  mortgage.  Hence 
he  contends  that  although  the  mortgage  is 
prior  to  his  judgment  tbe  title  still  remains 
In  Edward  White,  and  he  is  entitled  to  have 
the  lands  sold  on  bis  execution  subject  to  the 
mortgage.  If  the  intervener  had  tendered 
any  Issue  involving  the  proposition  that  the 
deeds  were  Intended  merely  as  mortgages, 
or  had  filed  any  pleading  alleging  the  facts 
Included  in  the  findings  tending  to  that  con- 
clusion, and  asking  relief  on  that  ground. 


and  the  conrt  bad  made  Its  finding  squarely  ■ 
upon  such  Issue,  pertiaps  the  contentlor 
might  have  been  sustained.  The  complaint 
In  intervention  states  oa\j  a  cause  of  action 
to  set  aside  the  deeds  on  the  ground  that 
they  were  made  to  defraud  creditors,  and  it 
states  no  facts  upon  which  to  found  the  claim 
that  the  deeds  were  intended  merely  as  mort- 
gages. Upon  the  cause  of  action  to  cancel 
tbe  deeds  the  court  found,  as  a  fact  that 
there  was  no  fraudulent  Intent  and  that  Ed- 
ward White  was  not  Insolvent  nor  In  con- 
templation of  Insolvency,  at  the  time  he  exe- 
cuted them.  This  being  the  case.  It  Is  Imma- 
terial whether  there  was  or  was  not  a  valu- 
able consideration.  There  being  no  Intent 
to  defraud,  and  the  grantor  being  neither  In- 
solvent nor  In  contemplation  of  Insolvency 
the  deeds  were  valid,  although  made  with- 
out consideration.  Civ.  Code,  S  3442;  Bull  v. 
Bray,  89  Cal.  286,  26  Pac.  873, 13  L.  R.  A.  576; 
Threlkel  v.  Scott,  89  Cal.  853,  26  Pac.  SJ9; 
Haas  V.  Whlttler,  97  Cal.  420,  32  Pac.  449: 
Knox  T.  Moees,  104  Cal.  600,  38  Pac.  318. 

The  complaint  of  the  intervener  is  not  ad- 
dressed to  the  plaintiffs  complaint  does  not 
purport  to  be  an  answer  thereto,  and  contains 
no  allegations  in  the  form  of  denials.  It 
states  an  Independent  cause  of  action,  and  is. 
In  effect  a  cross-complaint  for  afflrmative  re- 
lief. Hence  the  averment  therein  that  Anna 
R.  White  Is  not  Slid  never  was,  tbe  owner 
of  the  land,  cannot  he  deemed  a  dental  of  tbe 
allegation  of  the  plaintiff's  complaint  that 
she  is  such  owner. 

In  Suits  to  quiet  title  and  actions  In  eject- 
ment it  has  been  frequently  decided  that  an 
allegation  of  ownership  In  the  complaint 
which  Is  denied  in  the  answer,  raises  an  is- 
sue upon  which  the  defendant  may  show  that 
a  deed  under  which  plaintiff  claims  title  was 
i  given  as  security  for  the  debt  and  was  in- 
tended as  a  mortgage.  And  perhaps  this 
doctrine  would  be  extended  to  suits  to  enjoin 
an  execution  sale,  such  as  that  of  tbe  plain- 
tiff herein,  so  that  the  defendant  Besse,  upon 
that  Issue,  could  have  had  the  judgment  re- 
versed if  be  had  appealed.  But  the  defend- 
ant does  not  appeal,  and  the  intervener  baa 
not  in  any  manner  connected  himself  with 
the  pleadings  between  tbe  plaintiff  and  de- 
fendant and  cannot  obtain  any  advantage 
therefrom.  He  must  rest  bis  case  on  appeal 
solely  on  the  cause  of  action  stated  In  his 
complaint  in  intervention. 

In  actions  for  relief  on  the  ground  of  fraud, 
such  as  that  of  the  intervener,  where,  after 
averments  that  a  deed  purporting  to  convey 
title  was  In  fact  fraudulent  and'  void,  the 
pleader  concludes  with  a  statement  that  the 
grantee  Is  not  the  owner  of  the  property  de- 
scribed In  the  conveyance,  the  latter  allega- 
tion cannot  be  allowed  to  change  the  cause  of 
action  from  a  suit  to  declare  the  deed  fraud- 
ulent as  against  creditors  to  an  action  to  de- 
clare tbat  It  was,  In  legal  effect  &  mMtgage, 
DOT  to  give  the  .complaint  the  effect  of  stat- 
ing two  distinct  causes  of  action,  nor  even 
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to  lay  fbe  foundation  for  evideDce  and  find- 
ings to  the  effect  that  the  deed,  although  not 
fraudulent,  was  Intended  as  a  mortgage,  and 
did  not  convey  title.  The  allegation  In  the 
intervener's  complaint  that  the  plaintiff  la 
not,  and  never  was,  the  owner  of  the  land, 
fn  ttie  connection  In  which  It  la  found  as  part 
of  a  complaint  to  set  aside  deeds  as  fraudu- 
lent, la  a  mere  conclusion  from  the  previous 
statement  that  the  deeds  were  made  with 
Intent  to  defraud  creditors,  and  for  no  valua- 
ble consideration.  In  so  far  as  the  findings 
tend  to  show  that  the  deeds  were,  in  effect, 
mort^gea,  they  mast,  so  far  as  the  Interven- 
er Is  concerned,  be  held  to  apply,  as  the 
findings  show  they  were  Intended  to  apply, 
exclusively  to  the  question  of  the  considera- 
tion for  the  deeds;  and  they  do  not  justify 
a  Judgment  for  the  intervener,  which  would 
be  in  reality  a  Judgment  in  his  favor  upon  a 
cause  of  action  not  alleged  by  him,  nor  In- 
volved In  the  Issues  between  blm  and  the 
plaintiff. 

The  Judgment  is  affirmed. 

We  concur:  ANQBLLOTTI.  J.;  VAN 
PTKB,  J. 


HUMISTON  T.  SHAFFER.  Cmmty  Auditor. 
(L.  A.  1.B77.)* 

(Supreme  Court  of  California.   Oct  29,  1904.) 

OOUMTira— OFTICEBS— COMPSNSATION— 
AIXOWANCBS  TOB  ASSISTAnTB. 

1.  Under  sections  132  and  183  of  the  county 
government  act  of  1897  (St.  1897,  p.  488,  c. 
277),  which  make  It  the  duty  of  the  district 
attorney  to  prosecute  all  persons  charged  with 
crime,  and  sue  for  the  recovery  of  penalties  and 
forfeitures  accruing  to  the  state  or  coonty,  and 
to  defend  snlts  against  the  county,  and  to  give, 
without  fee,  his  opinion  in  wriung  to  county 
officers  and  the  board  of  saiKrvisors,  and  pro- 
hibiting him  from  presenting  any  claim  for  al- 
lowance against  the  county,  except  for  his  own 
services,  and  undw  section  215  <a  the  same  act 
(page  572),  wbich  declares  that  the  salaries  and 
fees  provided  therein  shall  be  in  full  compen- 
itation  for  all  services  rendered  by  the  county 
officers  or  their  deputies,  and  requiring  deputies 
to  be  paid  by  their  principals  out  of^Chew  sal- 
aries, unless  otherwise  provided,  the  district  at- 
torney cannot  claim  any  extra  compensation  for 
ills  services,  or  for  the  services  of  any  deputy 
or  assistant  sodi  as  a  stenographer  employed 
in  writins  letteva,  pleadings,  JnogmentB,  opin- 
ions, eta 

'  2.  Nor  are  the  services  rendered  by  such  a 
stenographer  personal  expoises  of  the  district 
attorney,  within  the  meaning  of  section  228  of 
the  same  act  (page  575),  whldi  makes  Che  travel- 
ing and  other  iwrsonal  expenses  of  the  district 
attorney  incurred  In  criminal  and  civil  cases, 
and  other  matters  in  which  the  county  Is  in- 
terested, a  county  cha^e. 

S.  Const  art  11,  S  »,  prohibits  the  increase 
of  tlM  compensation  of  county  or  municipal  offi- 
cers after  their  election,  or  during  their  term 
of  office.  The  county  government  act  of  1897, 
SS  132,  1S3,  define  the  duties  of  the  district  at- 
torney, and  section  215  of  the  act  declares  that 
the  salaries  and  fees  provided  therein  shall  be 
in  toll  compenaaticai  lor  all  serrlces  rendered 
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by  the  officers  therein  named,  or  by  their-  depu- 
ties, and  provides  for  the  payment  of  deputies 
\a  tiidr  principals  «at  of  Oieir  salaries.  HeM. 
that  the  coonty  board  of  supervisors  cannot  ap- 
point a  salaried  stenographer  for  the  district 
attorney,  either  directly  or  indirectly,  by  allow- 
ing a  claim  against  the  connty  for  work  done 
bj  •neh  atoiogimidiu. 

Oommlssfoners*  Decision.  Department  2. 
Appeal  from  Superior  Court,  San  Diego 
County;  N.  H.  Conklln,  Judge. 

AppIIcatloQ  by  Mabel  I.  Humlston  for  a 
writ  of  mandate  against  Eugene  B.  Shaffer, 
auditor  of  San  Plego  county.  From  a  Judg- 
ment awarding  the  writ,  defendant  appeals. 
Reversed. 

Sam  F.  Smith  and  Oolller  &  Smitb.  for 
appellant  Eugene  Daney,  for  respondent 

COOPER,  O.  The  plaintiff  was  employed 
In  the  ofllce  of  the  district  attorney  of  the 
county  of  San  Diego  during  the  month  of 
January.  1904,  and  did  certain  typewriting 
for  the^  district  attorney  dui^g  said  month, 
from  t£e  2d  to  the  29th  day.  Inclusive.  She 
presented  a  claim  against  the  county,  duly 
Itemized  and  verified,  showing  the  total 
amount  of  the  claim  to  be  f43.80.  The  claim 
cmuisted  of  100  different  Items  performed 
by  plaintiff  for  the  district  attorney  as  ste- 
nographer and  typewriter — ^the  work  being 
In  connection  with  the  official  duties  of  the 
district  attorney — and  consisted  in  writing 
letters  to  various  parties,  letters  advising 
certain  county  officers  as  to  the  correct  per- 
formance of  their  official  duties,  letters  of 
advice  to  the  county  board  of  supervisors, 
the  writing  of  pleadings  and  judgments  in 
dvll  actions  in  behalf  of  the  county,  and 
in  writing  and  copying  criminal  informa- 
tions. The  claim  was  allowed  by  the  board 
of  supervisors  of  the  connty.  The  defend- 
ant, as  county  andltw,  refused  to  draw  his 
warrant  for  the  amount,  and  the  court  be- 
low, having  heard  the  facts,  ordered  Judg- 
ment for  plaintiff,  awarding  a  writ  of 
mandate  agalnat  defendant,  commanding 
him,  as  county  auditor,  to  draw  a  warrant 
in  favor  of  plaintiff  for  tbe  amount  This 
ara>eal  ia  from  tbe  Judgment 

The  qnestlon  presented  is  as  to  whether 
,the  dalm  Is  a  l^l  charge  against  the 
conntr.  The  dutlea  of  tbe  district  attwney 
are  defined  in  sections  182  and  133  of  the 
county  government  act  (tf  1897  (St  1897,  p. 
488.  c.  277).  He  must  draw  all  Indictments 
and  InformatlonB,  attend  to  the  prosecution 
of  all  persona  charged  wltb  crlm^  defend 
all  suits  brongbt  in  bis  comity  or  wherever 
brought,  prosecute  all  recognisances  fmrfeit- 
ed  in  the  courts  ot  record,  and  all  actions 
tot  the  recovery  of  debt  fines,  penalUea. 
and  forfettares  accruing  to  tbe  state  or  hia 
county.  He  must  give,  when  required,  with- 
out fee,  hla  opliiioo  in  writing  to  county,  dis- 
trict, and  township  officera  on  matters  re- 
lating to  tbe  duties  of  their  respective  of- 
fices. He  Is  the  legal  adviser  ot  tbe  board 
of  supervisors,  and  must  attend  their  meet- 
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ings  when  required,  and  oppose  all  claima 
and  accounts  against  the  county  when  he 
deems  them  unjust  or  Illegal.  Except  tor 
his  own  eervlces,  he  must  not  present  any 
claim,  account,  or  demand  for  allowance 
against  the  county.  It  Is  provided  In  sec- 
tion 216  (page  572)  of  the  same  act:  "The 
salaries  and  fees  provided  In  this  act  shall 
be  in  full  compensation  for  all  services  of 
every  kind  and  description  rendered  by  the 
ofiBcers  herein  named,  either  as  officers  or 
ex-officlo  officers,  their  deputies  or  assistants, 
unless  In  this  act  otherwise  provided,  and 
all  deputies  employed  shall  be  paid  by  their 
principals  out  of  the  salaries  hn^inbefore 
provided,  unless  in  this  act  otherwise  pro- 
vided." It  Is  evident  that  the  above-quoted 
provisions  do  not  allow  the  district  attorney 
to  claim  any  extra  compensation  for  bis  serr- 
ices,  or  for  the  services  of  any  -deputy  or 
assistant  If  the  law  allows  a  deputy  or 
assistant  and  fixes  the  salary,  then,  and  not 
otherwise,  can  the  deputy  or  assistant  be 
paid  by  the  county. 

Plaintiff  relies  upon  tlie  section  228  (page 
S76),  which  makes  "the  traveling  and  other 
personal  expenses  of  the  dletrlct  attramey  In- 
cnired  In  criminal  cases  arising  in  the 
county,  and  In  civil  actUnu  and  proceedings 
In  which  the  county  Is  Intezcsted,  and  all 
other  expenses  necessarily  Incntred  by  Mm 
In  the  detection  of  crime  and  pnwecntion 
of  criminal  cases,  and  in  civil  actions  and 
proceedings  and  all  -other  matters  In  which 
the  county  is  interested."  a  county  chaise. 
The  above-quoted  language  does  not  include 
charges  of  the  kind  claimed  by  plaintiff  in 
this  case.  The  district  attorney  most  write 
his  own  letters,  or  pay  some  one  to  write 
them  for  him.  In  the  absMice  of  any  law 
authorizing  the  paying  of  a  d^ut?  or  as- 
sistant If  he  could  make  the  cost  of  copy- 
ing or  writing  letters  and  (pinions  a  personal 
expense,  within  the  meaning  of  the  sectlMi, 
he  could,  on  the  same  principle,  make  the 
cost  of  employing  an  attorney  to  look  up 
authorities  and  write  briefs  a  personal  ex- 
pense. He  could,  on  the  same  principle,  in- 
cur personal  expense  by  hiring  everything 
done  In  connectltm  with  his  office.  His  fbod, 
clothing,  cigars,  and  amusements  are  pei^ 
sonal  expenses,  but  not  such  as  contemplate 
ed  by  the  statute.  The  statute  contemplates 
expenses  necessarily  Incurred  in  connectim 
with  the  office  of  the  district  attorney-  on^ 
iride  of  the  performance  of  the  duties  re- 
quired of  him  by  statute.  If  money  has  to 
be  paid  tat  taking  a  deposition  for  the  serv- 
ices of  an  expert  or  for  detective  irork,  the 
statute  makes  It  a  charge  against  the  coun- 
ty. In  Dougherty  t.  Austin,  M  GaL  601.  28 
Pac.  834.  29  Pac  1062,  16  L.  R.  A.  161,  it 
was  held  that  an  order  of  the  board  of  sn- 
pervlson  of  Marin  county  allowing  a  county 
clerk  a  deputy  at  a  salary  of  f60  a  month, 
to  be  paid  by  the  connty,  was  an  Increase 
of  the  compensation  of  the  county  clerk 
after  bis  election,  and  therefore  void,  as 
being  In  conflict  with  section  0,  art  11.  of 


the  Constitution.   In  the  concurring  opinion 
of  the  Chief  Justice  It  was  said:   "The  sum 
allowed  to  any  given  .officer  being  a  lump 
sum,  out  of  which  he  must  pay  for  the  serv- 
ices of  all  deputies  and  assistants  necessary 
for  the  prompt  and  faithful  discharge  of  all 
the  duties  of  the  office,  It  Is  evidrait  that  his 
own  compensation  consists  of  the  residue 
remaining  after  payment  of  such  deputies 
and  assistants;  and  It  Is  equally  evident 
that,  Just  so  far  as  the  county  assumes  the 
payment  of  such  d^uties  and  asslatants, 
such  residue  Is  enlarged  and  the  compensa- 
tion Increased."    Applying  the  principles  of 
that  case  to  the  case  at  bar.  It  is  plain  that 
the  board  of  -supervisors  could  not  have 
made  an  order  appointing  the  plaintiff  ste- 
nographer and  typewriter  for  the  district  &U 
tomey  at  a  salary.   If  they  could  not  do  It 
directly,  they  could  not  do  it  Indirectly;  but 
if  we  allow  the  plaintiff  to  recover  In  this 
case,  the  result  ia  the  same  as  though  she 
bad  been  appointed  by  the  board  of  super- 
visors, and  her  salary  fixed.    She  would  Id 
such  case  be  paid  for  her  month's  work  by 
the  county.    If  It  could  be  done  for  one 
month,  it  could  be  done  -for  every  other 
month  In  the  year.   If  such  allowance  could 
be  made  to  a  typewriter,  it  could  on  the 
same  principle  be  allowed  to  a  clerk  or  an 
attorney  employed  by  the  district  attorney. 
The  case  of  Etougherty  v.  Austin  has  been 
universally  followed  by  this  court    It  was 
applied  In  Oounty  <tf  Onu^  v.  Harris.  97 
Cal.  600,  82  Pac.  SM,  where  it  was  held 
that  tiie  tax  collector  was  not  entitled  to 
a  portion  of  the  penalties  collected  on  de- 
linquent taxes  for  preparing  the  delinquent 
list    It  was  applied  in  County  of  Kem  v. 
Fay,  151  Oal.  S47,  68  Pac.  837,  where  It 
was  held  that  the  district  attorney  could 
not  retain  in  addition  to  his  salary  the  sam 
of  flO  each  In  68  suits  recovered  as  costs, 
under  a  atatnte,  as  attom^'s  fees  in  actions 
to  foreclose  certiflcates  of  purchase  to  state 
school  lands;  and  In  County  of  Humboldt  v. 
Stem.  1S6  Cal.  68,  68  Pac.  324,  where  It 
was  held  that  the  county  clerk  of  Humboldt 
county  could  not  receive  extra  compensa- 
tion for  .extra  woric  done  by  him  in  iw^r- 
ing  data  for  a  claim  of  the  county  against 
the  state;  and  in  Hatter  of  Dodge,  135  CaL 
S12,  07  Pac.  978,  where  it  was  held  that  the 
assessor  of  the  dty  and  connty  of  San  Fran- 
cisco was  not  entitled  to  receive  tor  his 
own  use  a  percentage  of  poll  taxes  fixed  b; 
section  8862  of  the  PoUtical  Code.   It  wrs 
applied  in  Agard     Shaffer,  141  CaL  725.  T5 
Pac.  348,  where  It  was  held  that  the  county 
recorder  of  San  Diego  county  was  not  en- 
titled to  extra  pay  for  a  clerical  force  em- 
ployed to  make  abstracts  of  mortgages, 
deeds  of  trust  and  contracts  for  the  use 
of  the  assessor,  under  section  8678  of  the 
Political  Code,  directing  the  board  of  super 
vtsOTS,  when  necessary,  to  provide  for  such 
extra  clerical  force.  It  was  there  said:  "In 
the  statute  before  us  In  this  case  tiie  com- 
pensation was  to  be  allowed  by  the  board 
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to  additional  clerical  force  to  assist  the  re- 
corder In  performing  fals  official  duties.  In 
principle,  there  Is  no  difference  between 
helping  out  the  recorder's  compensation  by 
furnishing  him  a  deputy  to  perform  the  work 
•of  the  office,  and  fnmlshhig  him  a  'clerical 
forctf  to  do  the  same  thing.  The  onp  af- 
fects bis  compensation  In  exactly  the  same 
manner  as  the  other.  And  tt  the  power  to  do 
the  one  thing  should  not  be-  delegated  to 
the  board  of  auperrlsors,  then  the  power 
to  do  the  other  thing  should  not  be  so  dele- 
gated." 

The  judgment  should  be  reversed,  and  the 
<!onrt  below  directed  to  dismiss  the  proceed- 
ings. 

We  concur:   ORAY,  O.;  HABRISON,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  Is  reversed,  and  the 
«otirt  below  directed  to  dismiss  the  proceed- 
ings: HEN8HAW,  J.;  McFABLAND,  J.; 
IX)HIGAN.  J. 


ORANT  V.  BANNISTBR  et  aL   (B.  F.  2382.) 
(Supreme  Court  of  Callfomla.   Mot.  8,  1904.) 
cHAiraK  or  vinxji:— avfidatxts— vazveb  or 

BtGBT. 

1.  An  order  granting  change  of  veune  for  con- 
venience of  witneflaeB,  and  in  the  interest  of 
Jostice,  on  affidavits  aJlegisg  "that  all  the  wtt- 
nesses  in  this  case  who  are  necessary  or  ma- 
terial, except  plaintiff,  reside  In  the  county"  to 
which  the  change  of  venne  was  made,  will  not 
be  disturbed  l>ecauBe  they  did  not  contain  the 
names  of  the  witnesses  and  the  testimony  ex- 
pected from  them,  where  six  of  the  seven  de- 
fendants reside  In  snch  county. 

2.  Defendants  did  not  waive  the  right  to  move 
for  chaage  of  venue  by  obtaining  an  extension 
-of  time  m  which  to  plead,  where  the  stipula- 
tion was  silent  as  to  the  time  in  which  to  mal^e 
a  motion,  and  the  statute  gives  the  right  to 
make  the  motion  when  defendants  appear  and 
answer  or  demur. 

Commissioners'  Decision.  D^artment  2. 
Appeal  from  Superior  Court,  Marin  County; 
r.  M.  AngellotU.  Judge. 

Action  by  William  Grant  against  W.  D. 
Bannister  and  others.  From  an  order  grant- 
ing a  change  of  venne.  plaintiff  appeals.  Af- 
firmed. 

Mallany,  Grant  A  Gushing,  for  appellant 
R.  H.  Countryman  (Ralph  0.  Harrison,  of 
counsel),  for  respondents. 

COOPER,  C.  This  action  Inonght  to 
quiet  plaintiff's  title  to,  and  have  it  adjudged 
that  be  Is  ttie  ownor  of,  250  shares  of  the 
capital  stock  of  defmdant  c<Qi)oratIon.  AU 
the  defendants,  except  Hearfleld  and  the  cor- 
poration, are  directors  of  defendant  corpora- 
tion. 

Dtfendants,  at  tbe  time  of  pieadli^,  mov- 
ed for  an  order  changing  the  place  of  trial 
from  the  county  of  Marin,  where  the  action 

T  L  See  TMtna,  voL  4t,  Cent  IMg.  1 


was  commenced,  to  the  county  of  Tuolumne, 
upon  the  grounds,  first,  that  the  county  of 
Marin  Is  not  the  proper  place  for  the  trial  of 
the  said  action,  for  the  reason  that  the  resl- 
d£nce  of  each  of  tbe  defendants,  except 
Hearfleld,  was  at  the  time  the  action  was 
commenced,  and  ever  since  has  been,  In  Tuo- 
lumne county,  and  that;  while  Hearfleld  was 
and  Is  a  resident  of  Marin  county,  he  is  not 
a  necessary  or  proper  party  defendant,  but 
was  made  such  defendant  for  the  purpose  of 
preventing  a  change  of  venne  from  Marin 
county;  and,  second,  that  the  convenience 
of  witnesses  and  the  ends  of  justice  will  be 
promoted  by  the  change.  The  motion  was 
made  and  granted  upon  the  pleadings  and 
affidavits  flled  by  the  respectlTe  parties.  This 
appeal  Is  from  the  order  granting  the  motion. 

If  It  be  conceded  that  Hearfleld  was  a  nec- 
essary and  proper  party,  the  order  may  be 
snstained  on  the  second  ground  stated  In  the 
motion.  All  presnmpttons  are  in  favor  of 
the  otAet  of  the  trial  court,  and,  unless  there 
Is  reason  to  believe  that  it  tias  abused  its 
discretion,  this  court  will  not  Interfere. 
Hancbett  v.  Finch,  47  Oal.  1^  It  clearly 
appears  that  the  transaction  ont  of  which 
plaintiff's  cause  of  action  arose,  as  well  as 
that  upon  which  defendants  rely  for  their 
defense,  took  place  In  the  county  of  Tno< 
Imnne.  The  defendant  corporation  has  Its 
place  of  bnslnesB  there.  McPherson,  tbe  per- 
son from  whom  the  plaintiff  claims  to  derive 
his  title  to  the  shares  of  stock,  and  who  Is 
necessarily  the  Important  and  material  wit- 
ness, outside  the  parties,  resides  In  that 
county.  All  the  defendants  who  claim  to  be 
the  owners  of  the  stock  reside  in  that  coun- 
ty, and  It  Is  reasonable  to  suppcwe  that  they 
will  either  be  witnesses,  or  be  present  at  tbe 
trial  In  their  own  Interest.  Tbe  affidavit  of 
Bannister,  which  Is  not  denied,  states  that 
plaintlfT  Is  largely  Interested  in  bustness  In 
Tuolumne  county,  and  that  he  Is  often  In 
said  county,  looldng  after  his  private  affairs. 

Appellant  contends  that  tbe  affidavits  used 
by  defendants  on  their  motion  for  a  change 
of  venue  are  Insufficient,  because  they  con- 
tain only  a  general  statement  "that  all  the 
witnesses  in  this  case  who  are  necessary  or 
material  to  the  trial  thereof,  except  the  plain- 
tiff, reside  In  said  Tuolumne  county."  Tbe 
affidavits  would  have  been  much  more  satis- 
factory if  they  had  contained  the  names  of 
the  witnesses,  and  the  testimony  expected 
from  each;  and,  If  the  court  below  had  de- 
nied the  motion,  we  would  attach  little  Im- 
portance to  such  affidavits,  had  defendants 
appealed.  Bnt  tbe  court  granted  tbe  motion, 
and  we  cannot  say  that  the  affidavits.  In  con- 
nection with  the  pleadings  and  the  papers 
on  flle,  were  not  sufficient  as  a  basis  for  the 
order.  Particularly  Is  this  so  in  face  of 
plaintifTs  only  affidavit  to  retain  the  case  in 
Marin  county,  which  contains  only  the  gen- 
eral statement  "that  he  wiU  have  at  least 
four  wltnesess,  all  of  whom  reside  either  In 
Ban  Francisco  or  Santa  Rosa,  Sonoma  coun- 
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ty."  All  parties  seem  to  have  rdled  niron 
general  statements  in  tbeir  affidavlta,  and 
we  do  not  think  the  statements  of  one  any 
more  anbject  to  criticism  than  the  statements 
of  the  other  in  this  regard.  It  is  stated  ^pi 
conceded  that  McPherson  Is  a  material  wit- 
ness, and  that  he  resides  In  Tuolumne  1»un- 
ty.  Where  six  defendants  and  the  only  ma- 
terial witness  named  reside  In  the  county  to 
which  the  place  of  trial  u  changed,  we  can- 
not say  that  the  ends  of  Justice  wUl  not  be 
promoted  by  the  order. 

It  is  claimed  that  the  defendants  waived 
their  right  to  move  for  a  change  of  venue  for 
the  reason  that  they  asked  plaintiff's  attor- 
neys for  a  written  stipulation  for  80  days* 
additional  time  to  plead  or  move  in  said  ac- 
tion. PlalntUTs  attorneys  refused  to  grant 
further  time  to  defendant's  attorneys  to 
move  or  make  a  motion,  but  modified  the 
proposed  stlpnlatlon  by  striking  from  It  the 
words  allowing  additional  time  to  move  or 
make  a  motion  in  said  action;  thus  extend- 
ing the  time  to  plead  only.  We  can  regard 
only  the  written  stipulation.  As  modified,  It 
extended  the  time  to  plead,  but  was  silent 
as  to  any  time  In  which  to  make  a  motion. 
The  statute  gave  the  defendants  the  right  to 
make  the  motion  "at  the  time  they  appeared 
and  answered  or  demurred."  The  stipulation 
giving  further  time  to  plead  carried  with  it 
the  right  to  move  for  a  change  of  venne  at 
the  time  of  pleading. 

We  advise  that  the  order  be  affirmed. 

We  concur:  OKAY,  C;  SMITH,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  la  affirmed:  HcFAB- 
LAND,  J.;  LORIGAN,  J.;  HBNSHAW.  J. 


COOPBB  V.  SPRING  VALLBT  WATER- 
WORKS.   (S.  F.  3,111.)* 
(Supreme  Conrt  of  Oallfomia.   Oct.  81,  1004.) 

nw  TBIAX/— DISCRETIONAST  POWE^SEVIEW. 

1.  Where  a  motion  for  a  new  trial  was  made 
<m  all  the  statutory  gronnds,  and  the  court  did 
not  intimate  on  what  ground  the  order  granting 
it  was  baaed,  the  order  most  be  affirmed,  if  It 
could  be  properly  based  on  any  of  the  grounds. 

2.  The  fact  that  the  evidence  Is  counicting  on 
the  questions  at  issue  does  not  prevent  the  trial 
court  from  ezerdsiug  its  discretionary  iwwer  in 
granting  a  new  trial. 

Department  2.  Appeal  from  Superior 
Oourt  City  and  County  of  San  Frandflco; 
Frank  J.  Murasky,  Judge. 

Action  by  Erwln  M.  Cooper,  executor  of 
the  estate  of  John  H.  Lochhead,  deceased, 
against  the  Spring  Valley  Waterworks, 
plaintiff  had  judgment,  and  from  an  order 
granting  a  new  trial  he  appeals.  Affirmed. 

W.  C.  Sharpsteln,  for  appellant  M.  B. 
Kellogg  and  E.  Mills  Adams,  for  respondent. 

•RehMring  dssM  NoremlMr  80,  UM. 

%i.  8m  N«w  Trta^  TOL  17.  Ont  Dig.  I  144. 


McFARLAMD,  J.  This  Is  an  action 
brought  by  plaintiff,  as  executor  of  the  last 
will  of  John  B.  Lochhead,  deceased,  to  re- 
cover of  the  defendant  the  value  of  40  shares 
of  its  capital  stock,  alleged  to  have  been 
wrongfully  converted  by  defendant  The  Ju- 
ry returned  a  verdict  for  plaintiff  in  the  sum 
of  ^,080,  with  interest  Defendant  made  a 
motion  for  a  new  trial,  which  was  granted. 
From  the  order  granting  the  motion,  plain- 
tiff appeals. 

The  motion  for  a  new  trial  was  made  on 
all  the  statutory  grounds,  and  the  court  did 
not  Intimate  what  ground  the  order  grant- 
ing the  motion  was  based  on,  and,  unless 
the  order  cannot  be  maintained  upon  noy 
one  of  the  grounds  of  the  motion,  it  must 
be  affirmed;  and,  assuming  that  It  was  grant- 
ed for  insufficiency  of  the  evidence  to  sup- 
port the  verdict,  there  Is  no  reason  for  dis- 
turbing it  In  the  case  of  In  be  Carriger's 
Estate,  101  Cal.  81^  37  Pac.  785,  this  court 
said  as  follows:  "When  the  Judge  of  a  trial 
court  Is  satisfied  that  a  verdict  is  not  war- 
ranted by  the  evidence,  he  should  set  It 
aside;  and,  when  he  does  so,  his  order  grant- 
ing a  new  trial  will  not  be  reversed  unless 
It  appears  to  tbls  court  that  he  had  no  rea- 
sonable and  Just  ground  for  holding  that  the 
verdict  was  against  the  weight  of  the  evi- 
dence. The  mere  fact  that  there  Is  some  con- 
flicting evidence  on  the  points  at  Issue  does 
not  preclude  hlm  from  exercising  the  super- 
visory power  of  granting  a  new  trial  which 
Is  clearly  given  him."  Citing  cases.  This 
language  Is  directly  applicable  to  the  case 
at  bar. 

It  is  averred  in  the  complaint  that  the  de- 
ceased died  on  the  4th  of  May,  1899,  and  that 
at  the  time  of  his  death  he  "was  lawfully 
possessed  of  forty  shares  of  the  capital  stock 
of  the  defendant,  designated  on  the  books  of 
defendant  as  certificate  No.  20,484."  But  the 
undisputed  facts  are  that  at  the  time  of  bis 
death  this  certificate  of  stock  regularly  In- 
dorsed In  the  handwriting  of  deceased  was 
In  the  possession  of  Dr.  Oeorge  M.  Terrlll, 
who  afterwards  transferred  It  to  the  First 
National  Bank  of  San  Francisco  as  Beeurity 
for  money  loaned  him  by  the  bank,  with  au- 
thority to  have  the  stock  transferred  to  the 
bank;  and  the  req>ondent  afterwards  took 
up  the  old  certificate,  and  issued  a  new  one 
for  the  said  40  shaies  to  the  said  bank.  The 
issue  in  the  case  as  asserted  by  ai^Uaat  at 
the  time  of  the  trial,  and  presented  to  the 
Jury  by  the  court^s  Instructions,  which  were 
not  objected  to.  and  to  which  no  exception 
was  taken,  was  whether  Dr.  Terilll  was  tiie 
lawful  owner  of  the  said  stock,  or  whether 
he  had  obtained  possession  of  it  wrongfully. 
In  the  opening  statement  to  tlie  Jnry,  counsel 
for  appellant  said  that  plaintiff  would  intro- 
duce e^dmce  tending  to  show  "that  HiU 
stock  was  taken  by  Dr.  Terrlll  from  Dr. 
Lochhead's  possession  without  Dr.  Lodi- 
head'a  knowledge  or  consent;  in  oQier  words, 
that  It  was  stolen."  The  court  Instructed  the 
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J  ary  that  *if  yon  believe  that  George  M.  Ter- 
mi  was  in  poasesBlon  of  this  certificate,  in- 
dorsed, and  had  such  possession  Iwfore  the 
death  of  Dr.  Lochhead,  without  stealing  or 
finding  the  same,  the  court  instructs  yon  that 
there  is  no  evidence  that  such  possession  was 
not  rightful,  and  the  presumption  Is  that  It 
-was  rigtrtfnl;  and  it  there  was  an  under- 
standing between  TerrlU  and  Lochhead  that 
Terrlll  owned  the  certificate,  or  was  author- 
ized to  pledge  it  for  his  own  benefit,  then 
the  assignment  thereof  by  Terrlll  to  the  First 
National  Bank  was  lawful,  as  a  pledge,  and 
the  defendant  slionld  receive  a  verdict  at 
your  hands."  And  further:  "The  court  In- 
structs you  that.  In  order  to  establish  the 
theft  of  the  stock  by  Terrlll,*  the  plaintiff 
must  produce  satisfactory  evidence  of  grand 
larceny."  Now,  about  the  only  direct  evi- 
dence as  to  this  Issue  was  the  testimony  of 
I>r.  Terrlll.  We  will  not  undertake  to  give 
his  testimony  in  full,  but  will  notice  enough 
of  it  to  show  its  general  character.  He  tes- 
tified that  he  was  a  physician  and  surgeon, 
9nd  attended  the  deceased  professionally  for 
nbout  eight  or  nine  years  previous  to  bis 
death;  that  during  the  two  years,  or,  a  year 
und  a  half,  before  his  death  "he  had  organic 
trouble  called  'angina  pectoris,'  a  disease  of 
the  heart — suffering  from  severe  spasmodic 
pains  in  the 'heart  This  disease  depresses 
the  system,  and  Is  a  dangerous  disease.  I 
bad  to  remain  sometimes  three  or  four  hours 
at  a  time  with  him.  He  did  not  want  me  to 
go  away.  I  relieved  his  pains,  and  he  did 
not  want  me  to  leave  Mm.  He  finally  died 
of  this  disease.  •  •  •  In  fact,  I  gave  up 
my  vacation  for  the  summer.  He  begged  me 
not  to  go  away."  He  further  testified  that 
in  January,  1899,  the  deceased  Indorsed  the 
certificate  of  stock  and  deliv^ed  It  to  him 
in  payment  of  his  professional  services— the 
deceased  reserving  the  right  to  have  the  div- 
idends thereon  during  his  lifetime,  which 
were  paid  to  bim  until  bis  death — ^and  that 
before  that  time  "Dr.  Lochhead  tiad  spoken 
to  me  repeatedly  about  my  services,  and 
compensating  me  for  ttie  same."  There  was 
some  conflicting  evidence,  consisting  mainly 
of  testimony  of  witnesses  of  declarations  of 
Dr.  Terrlll  tending  to  show  that  he  was  giv- 
ing his  services  to  the  deceased  gratuitously; 
but,  considering  the  direct  testimony  of  Dr. 
Terrlll,  the  undisputed  fact  that  he  was  in 
possession  of  the  certificate,  regularly  Indors- 
ed, together  with  the  other  evidence  in  the 
case,  there  Is  no  warrant  whatever  for  here 
holding  that  the  court  below  abused  its.  dis- 
cretion In  granting  the  new  trial.  Therefore 
the  order  appealed  from  must  be  affirmed. 

We  do  not  deem  It  necessary  to  notice  th^ 
various  other  points  made  by  respondent. 
Many. of  them  are  not  of  any  very  great  Im- 
pwtance,  and  may  not  arise  again.  It  Is 
proper  to  say,  however,  that  the  court  should 
have  ruled  out  the  testimony  offered  by  ap- 
pellant that  the  deceased  had  never  told  cer- 
tain wltnenes  that  he  hftd  transferred  the 


stock,  and  that  Dr.  TerrlU  bad  nerer  told 
the  witnesses  that  the  stock  had  been  trans- 
ferred to  bim.  We  see  no  relevancy  or  per- 
tinency In  this  testimony.  People  are  not 
called  upon  to  speak  of  such  transactions  to 
third  persons,  and  usually  do  not 
The  ordw  appealed  from  la  afllimed. 

We  concur:  HENSHAW,  J.;  LOBIGAN,  J. 


Ex  parte  CLIFTON.    (Or.  1,180.) 
(Supreme  Oonrt  of  CJallfomla.   Oct.  28,  1904.) 

IMPHISONMINT — CKKDITB  FOft  GOOD  BSRAVZOB 
— CmCUIATIVB  SENTBNCES. 
1.  St  1889.  p.  410,  a  264,  J  20  (Pen.  Code 
1903,  p.  701),  provides  that  a  convict  shall  be 
allowed  from-'^bls  term,"  for  good  behavior,  a 
deduction  of  two  monthe  In  each  of  the  first 
two  years,  four  months  in  each  of  the  oext  two 
yearn,  and  five  months  In  each  of  the  remaining 
years  of  said  term.  Held,  in  view  of  Pen.  Code 
1876,  S  1590,  providing  that  a  prisoner  shall  be 
granted  certam  credits  for  good  liehavlor,  in- 
creasing in  amoont  for  each  snoceeding  year, 
during  nia  imprlsonmmt,  and  that  such  credit 
Is  deducted  from  the  "entire  term"  of  penal 
servitude  to  which  he  has  been  sentenced,  that 
under  the  act  of  1889,  where  one  ts  convicted 
of  two  offenses,  and,  as  a  punishment  for  each, 
sentenced  to  Iinprisonment,  the  second  sentence 
to  commence  at  expiration  of  the  term  of  im- 
prisonment Imposed  by  the  prior  sentence,  each 
term  is  to  be  considered  by  Itself,  as  regards 
the  allowance  of  credits  for  good  behavior. 

In  Bank.  Habeas  corpus  proceedings  by 
one  Clifton.  Petitioner  remanded  to  etutody. 

B,  X  Wactaorst  and  Frank  J.  Murphy,  for 
petitioner.  TT.  8.  Webb,  Atty.  Qea,  for  re- 
spondent. 

liORIGAN,  J.  Petitioner  seeks,  under  ha- 
beas corpus,  to  be  released  from  Imprison- 
ment in  the  State  Prison.  In  September, 
1897,  be  was  convicted  In  the  superior  court 
of  Los  Angeles  county  on  two  separate  char- 
ges of  bni^lary  In  the  second  degree,  and,  as 
punishment  tat  the  first  offense,  was  sen- 
tenced to  Imprisonment  In  Folsom  for  five 
years,  and  on  the  second  was  sentenced  tor 
a  similar  term  In  the  same  prison;  the  latter 
sentence  to  commence,  as  provided  by  sec- 
tion 668  of  the  Penal  Code,  at  ttae  expiration 
of  the  term  of  Imprisonment  Imposed  by  the 
prior  sentence.  Having  actually  served,  up 
to  the  time  of  filing  this  petition,  a  period  of 
Biz  years  and  eight  months,  and  having  earn- 
ed, as  be  claims,  credits  for  good  behavior, 
under  section  20  of  the  act  of  1S89  (St  1889, 
p.  410,  c.  264),  to  the  extent  of  three  years 
and  six  months,  he  Insists  that  he  is  now 
mitltled  to  be  discharged  from  Imprisonment 

The  only  point  Involved  in  this  matter  Is 
whether,  in  computing  the  credits  for  good 
behavior  to  which  petitioner  is  entitled,  the 
two  sentences  of  five  years  each  are  to  be 
teken  as  constituting  a  contlnnons  term  of 
ten  yeara,  of  do  they  constltnto  separate, 
distinct,  and  Independent  terms  of  five  years 
eacli.  If,  for  the  purpose  ot  computing  cred- 
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Ita,  the  two  terms  coastltute  a  conttnnona  or 
entire  term  ot  ten  yean,  tben  petitioner  is 
entitled  to  his  discharge,  becanse,  under  the 
act.  the  time  he  has  served,  added  to  the 
credits  he  has  earned  upon  the  basis  of  a 
continuous  term,  has  terminated  hla  period 
of  Imprisonment.  On  the  other  hand,  if,  un- 
der the  act,  the  terms  are  to  be  considered 
separate  and  distinct,  the  petitioner  mnst  be 
remanded,  as  he  has  not  served  sufficient 
time  and  earned  sufficient  credits  upon  the 
second  term  of  Imprisonment  Imposed  to 
warrant  his  discharge. 

The  solution  of  this  qnestion  must  be  de- 
termined from  the  language  of  the  act  Iteelf. 
read  in  the  light  of  previous  legislation  upon 
this  subject  The  only  previous  legislation 
on  the  matter  necessary  to  be  particularly 
considered  is  that  found  In  St.  1867-68,  p. 
675,  c  604,  which,  upon  the  adoption  of  the 
Codes,  was  substanttally  carried  Into  the 
Penal  Code  as  section  1590  thereof,  and 
which  provided  that  In  deducting  credits  for 
good  condoct,  in  favor  of  a  convict,  they 
should  be  deducted  from  "the  entire  term  of 
penal  servitude  to  which  he  has  been  sen- 
tenced." In  Ex  parte  Dalton,  49  Cal.  463, 
this  court  held,  where  a  person  was  convict- 
ed of  two  offenses,  for  which  be  was  sen- 
tenced to  ten  years  for  each  offense,  that, 
within  the  Intent  of  the  statute,  and  as  a 
basis  for  allowing  credits,  "the  entire  term 
of  penal  servitude"  must  be  considered  as 
20  years;  that  each  period  of  10  years  was 
but  a  part  of  the  "entire  term,"  and  It  Is  in- 
sisted by  petitioner  that  the  same  construe' 
tlon  should  be  applied  to  the  provisions  of 
section  20  of  the  act  of  1880  upon  the  same 
subject  Undoubtedly  this  should  be  done 
if  the  language  in  both  sections  of  the  statute 
were  the  same.  But  It  Is  not  .  There  Is  a 
radical  and  essential  difference  between  the 
provisions  of  the  original  section  1690  of  the 
Penal  Code,  construed  in  the  Dalton  Case, 
and  the  language  employed  in  the  act  of 
1889,  under  which  the  matter  at  bar  Is  to  be 
determined.  Under  the  original  section  con- 
sidered In  the  Dalton  Case,  It  was  apparent, 
as  the  court  decided,  that  It  was  the  inten- 
tion of  the  Legislature^  from  the  language 
used,  that,  for  the  purpose  of  credit  commu- 
tation in  favor  of  a  prisoner,  cumulative 
sentences  of  Imprisonment  should  be  consid- 
ered as  an  "entire  term  of  penal  servitude 
to  which  he  has  been  sentenced."  The  Dal- 
ton Case  was  decided  in  1875,  and  at  its 
session  of  1877-78  (Amendments  to  Codes 
1877-78,  p.  124,  c  438)  the  Legislature 
amended  the  original  section  so  as  to  pro- 
vide that  the  credit  deductions  for  good  be- 
havior in  favor  of  a  prisoner  "shall  be  al- 
lowed from  his  term,"  and  the  new  act  of 
ISSit.  now  In  force,  contains  the  same  lan- 
guage. We  thlnlE  it  la  manifest  from  thla 
amendment  of  the  original  section  so  soon 
after  the  decision  In  the  Dalton  Case,  pro- 
viding that  the  deduction  of  credits  In  favor 
of  a  prisoner  "shall  be  allowed  from  hla 


term,"*  and  not  from  the  **entlre  term  •  •  • 
to  which  *  *  *  he  has  been  sentmiced,** 
that  the  Legislatnre  Intended  that  audi  de- 
ductions, when  cumnlatlTe  sentences  were 
imposed,  should  thereafter  be  made  trom 
the  twma  as  they  were  served,  treated 
and  considered  aa  s^Murate  and  lodQ»eiid- 
ent  terms  of  Imprtoonment,  as,  but  for 
the  comprebenslTe  language  in  the  orlgtiia] 
section,  th^  would  otherwise,  tn  law  un- 
doubtedly be.  If  this  were  not  the  Inten- 
tion of  the  Legislature,  It  cannot  well  be  per- 
ceived why,  In  the  amendment  and  the  sub- 
sequent act  of  1889,  such  a  radical  difference 
In  language  was  used  than  was  employed  In 
particularly  defining  the  basts  of  commuta- 
tion in  the  original  section,  particularly 
when  we  consider  tliat  the  meaning  of  the 
language  in  that  section  had  already  receiv- 
ed Judicial  construction  Immediately  preced- 
ing the  amendment,  by  the  decision  in  the 
Dalton  Case,  and  Its  meaning  as  there  em- 
ployed placed  beyond  question.  If  the  Lieg- 
islature  had  Intended  that  the  same  basis 
for  commutation  should  obtain  under  the 
amendments  as  under  the  original  section,  it 
would- not  have  departed  trom  the  plain  and 
Judicially  construed  language  used  In  that 
section,  and  have  provided  for  credit  commn- 
tations  from  "his  term,"  inatei^d  of  from  the 
"entire  term  •  •  •  to  which  he  has  been 
sentenced."  It  is  clear  that  under  the  lan- 
guage of  the  original  section,  it  was  intend- 
ed to  make  the  successive  periods  of  Impris- 
onment under  cumulative  sentences  contin- 
uous for  commutetion  purposes;  and  It  la 
equally  apparent  by  the  subsequent  amend- 
ment and  also  under  the  present  act  that  It 
was  intended  to  leave  the  terms — as  the  law 
leaves  them — separate.  If  the  provision  of 
the  act  of  1889  had  been  inserted  tn  the  orig- 
inal section,  instead  of  the  language  there 
employed,  there  would  be  no  room  for  con- 
tending tliat  a  prisoner's  terms  on  cumula- 
tive sentences  meant  for  commutation  pur- 
poses the  "entire  term"  of  imprisonment  to 
which  he  had  been  sentenced,  because,  in  the 
absence  of  any  language  limiting  or  qualify- 
ing the  use  of  the  word  "term,"  it  must  be 
given  its  legal  slgnlflcance,  and,  so  given, 
each  period  of  sentence  prescribed  under 
cumulative  sentences  Is  legally  separate  and 
distinct  from  the  other,  and  there  la  nothing 
in  common  between  them  upon  which  such 
a  contention  could  be  sustained.  The  Judi- 
cial records  upon  which  such  cumulatlTe  sen- 
tences are  based  are  themselves  separate 
and  distinct  The  offenses  are  different  and 
the  convictions  and  Judgments  are  distinct 
The  terms  of  Imprisonment  thereunder  may 
be  different  In  point  of  duration,  as  they  are 
certainly  separate  In  point  of  commence- 
ment and  are  enforced  under  separate  com- 
mitments; the  term  of  each  successive  Im- 
prisonment commencing  at  the  exphratlon  of 
the  prior  term.  It  was  this  1^1  s^arate- 
ness  and  distinctness  be.tween  terms  of 
Imprisonment  under  cumulative  smtencea 
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wlilcb  the  Legislature  In  the  original  section 
intended,  for  the  purpose  of  credit  commuta- 
tion, to  destroy,  and  which  In  clear  and  com- 
piebenslve  language  It  effected,  by  making 
the  "penal  servitude  to  which  a  convict  has 
been  sentenced"  an  "entire  term."  When, 
however.  In  subsequently  dealing  with  the 
subject,  it  abandoned  the  dellnltloti  of  an 
"entire  term,"  which  It  had  theretofore  cre- 
ated, and  used  simply  the  words  "his  term,** 
It  certainly  Intended  that  the  word  "term** 
should  he  employed  In  Its  legal  significance, 
and  to  embrace  the  period  solely  which  a 
prisoner  was  actually  serving  under  a  given 
sentence,  treated  as  separate  and  distinct 
from  any  other  sentence  which,  under  an 
equally  separate  judgment,  be  would,  on  Its 
expiration,  be  required  to  serve. 

It  Is  Insisted  by  petitioner  that  hia  "entire 
term"  and  his  "term"  mean  the  same  thing. 
Considered  with  relation  to  their  pieces  In 
the  acts  of  the  Legislature  under  discussion, 
we  do  not  think  so.  In  the  original  section 
It  Is  the  period  to  which  the  convict  "has 
been  sentenced,"  whether  It  be  one  terra,  or 
successive  terms,  which  shall  be  treated  as 
an  entirety  for  commutation  purposes,  and 
la  so  deSned  by  the  Legislature  In  that  sec- 
tion. In  the  act  of  1889,  "his  term,"  used 
without  any  words  of  further  definition  or 
guatlflcatlon,  In  law,  means  the  term  he  Is 
actually  serving  under  a  particular  sentence, 
and  considered  as  legally  distinct  from  any 
other  to  which  be  has  been  sentenced,  or 
which  he  may  be  required  to  subsequently 
serve  under  an  Independent  and  separate 
judgment  of  Imprisonment 

Our  conclusion  therefore  Is  that,  when 
comulatlve  sentences  are  Imposed,  a  prison- 
er Is  entitled  to  commutation  credits  for  good 
behavior  upon  each  term  only  as  it  is  served, 
and  not  ai>on  the  separate  terms  to  which 
he  may  have  been  sentenced,  treated  as  a 
continuous  period  of  Imprisonment,  or  as  an 
entire  term,  under  the  original  section  of  the 
-Penal  Code,  as  construed  In  the  Dalton  Case. 

The  prisoner  Is  remanded  to  the  custody 
of  the  warden. 

We  concur:  BEATTT,  C.  J.:  McFAR- 
LAND.  J.;  SHAW,  J.: .  ANGBLLOTTI,  J.; 
VAN  DTKB,  J.;  HENSHAW,  J. 


TDTTT  v.  RTAN  et  al. 
(Supreme  Court  of  Wyoming,    llec.  2.  1004.) 

INJUNCTION— niSSOT-UTION— SUIT    ON  BOND- 
FINAL  JUDOUXNT— PLKA  IN  ABATEMENT. 

1.  A  pleading  containing  the  eBseutialB  of  an 
answer  may  be  regarded  as  such,  though  called 
by  the  pleader  a  "plea  in  abatcmpot." 

2.  Under  Rev.  St  1899,  |  4043,  providing  that 
in  a  Bait  for  Injunction  an  undf^rtaking  shAll 
be  given  to  pay  all  damages  auBtained  if  it  shall 
be  finally  decided  -  that  the  ioJuDction  ought 
not  to  have  been  granted,  and  sections  4247, 
4349,  42.'56,  and  4285.  providing  that  judgments 
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may  be  reversed  by  the  Supreme  Court  for  er- 
rors, and  judgment  rendered  or  the  cause  re- 
manded, and  that  no  proceeding  to  reverse  a 
judgment  shall  stay  execution  ualees  a  super- 
sedeas bond  be  filed,  suit  cannot  be  maintained 
on  an  injunction  bond  pending  petition  in  error 
from  the  jndgment  dissolving  the  injunction, 
thoni^  no  aoperaedeas  bond  Is  filed. 

Error  to  District  Oonrt,  Orook  Connty: 
Joseph  L.  Stotts,  Judge. 

Action  by  George  W.  Tutty  agabist  3.  G. 
Syan  and  othen.  There  was  judgmoit  far 
defendants,  and  plaintiff  brings  eriOT.  Af- 
firmed. 

H.  A.  Alden  and  B.  E.  Enterllne,  for  plain- 
tiff in  error.  Nichols  &  Adams,  for  defend- 
ants In  error. 

POTTER,  J.  This  Is  a  suit  Instituted  in 
the  district  court  in  and  for  Crook  county  up- 
on an  undertaking  eiven  upon  the  allowance 
of  a  temporary  restraining  order  In  an  ac- 
tion brought  against  the  plaintiff  In.  error 
herein  by  one  J.  C.  Ryan,  one  of  the  defend- 
ants in  error.  The  sole  purpose  of  that  ac- 
tion was  to  enjoin  the  diversion  and  use  of 
certain  springs,  to  the  water  of  which,  as 
tributary  to  a  certain  stream,  the  said  Ryan 
claimed  a  prior  appropriation.  Upon  the 
final  hearing  of  said  injunction  suit  In  the 
district  court  there  was  a  general  finding  for 
the  defendant  therein,  and  It  was  ordered 
that  the  temporary  restraining  order  be,  and 
the  same  was,  thereby  dissolved;  that  it 
ought  not  to  have  been  granted;  and  that 
defendant  therein  "go  hence  without  day," 
and  recover  his  costs.  Said  judgment  was 
rendered  June  23.  1903.  The  present  suit 
was  commenced  October  16,  1903,  by  the 
plaintiff  In  error  against  the  said  Ryau  as 
principal,  and  the  other  defendants  in  errw 
as  sureties  In  said  undertaking,  to  recover 
damages  alleged  to  have  been  sustained  In 
consequence  of  the  temporary  restraining  or- 
der. To  the  petition  alleging  the  allowance 
and  issuing  of  the  Injunction,  the  execution  of 
the  undertaking,  the  judgment  of  the  district 
court  and  the  damages  claimed  to  have  been 
suffered  on  account  of  the  injunction,  and 
their  nonpayment  the  defendants  Interposed 
a  pleading  styled  a  "plea  in  abatement"  al- 
leging that  the  judgment  of  the  district  court 
was  not  final,  and  setting  forth  in  detail  vari- 
ous steps  that  had  been  taken  by  the  defend- 
ant Ryan,  the  plaintiff  In  the  injunction  suit, 
to  commence  and  perfect  proceedings  in  error 
in  the  Supreme  Court  of  the  state  for  the  re- 
view and  reversal  of  the  judgment  of  the  dis- 
trict court  In  said  suit  from  which  It  ap- 
pears that  after  the  commencement  of  this 
action  upon  the  undertaking,  a  proceeding  in 
error  had  been  duly  perfected  in  the  Supreme 
Court,  and  was  then  pending  therein,  where- 
in a  reversal  of  the  judgment  in  the  former 
suit  was  sought,  but  it  does  not  appear  that 
any  supersedeas  bond  was  given.  The  plea 
prayed  that  the  action  may  be  abated.  To 
the  plea  in  aluttcmeut  so  called,  the  plaintiff 
filed  a  general  demnrrer,  which  was  overruled 
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tj  the  conrt;  and.  tlie  plaintiff  refnalng  to 
plead  fnrtber,  the  conrt  entered  judgment 
that  the  actlim  tte  dlamlsaed,  and  that  defend- 
anta  recover  their  costs.  The  plaintiff  com- 
plains of  that  Indsment  on  error. 

Counsel  for  plaintiff  In  error  question,  in 
the  first  place,  the  right  of  a  defendant  to 
Ale  ft  plea  In  abatement  br  that  name,  on 
the  ground  that  such  a  plea  has  been  abolish- 
ed by  the  Code.  Section  3632.  Rev.  St  1899, 
declares  that  the  only  pleadings  allowed  are: 
(1)  Petition;  (2)  demurrer;  (3)  answer,  which, 
when  affirmatlTe  relief  is  demanded  thravin, 
may  he  styled  a  "crou-petltlon;';  <4)  reply. 
But  fbr  the  purpose  of  the  argnmeot,  counsel 
assume  that  the  plea  properly  raised  the 
question  as  to  the  right  to  maintain  the  ac- 
tion, and  do  not  seem  to  Insist  upon  the  ob- 
jectionable title  of  the  pleading.  We  need 
not  consider  whether  a  pleading  to  be  tech- 
nically styled  a  plea  In  atjatement  Is  ever  au- 
thorized under  the  Code,  since  the  pleading 
before  us  contains  the  essentials  of  an  an- 
swer alleging  facts  deemed  sufficient  to  abate 
the  action,  and  It  may  properly  be  regarded 
as  such,  notwithstanding  the  name  given  It 
by  the  pleader.  It  may  be  observed,  how- 
ever, that  generally,  under  the  code  pro- 
cednie,  an  answer  seems  to  be  considered  the 
appropriate  medium  for  presenting  issuable 
facta  either  in  abatement  or  bar  of  the  ac- 
tion. See  2  Abbott's  Trial  Briefs  on  Plead- 
ings, pp.  999-1001.  note  6. 

The  Important  Inquiry  presented  Is  wheth- 
er the  pendency  of  the  proceeding  In  error 
for  the  review  of  the  Judgment  In  the  injunc- 
tion suit  constituted  a  good  defense  In  abate- 
ment of  the  action  on  the  undertaking,  the 
said  error  proceeding  having  been  Instituted 
within  the  period  prescribed  by  the  statute. 

The  statute  requires  the  undertaking  in 
case  of  an  Injunction  to  be  given  "to  secure 
to  the  party  enjoined  the  damages  he  may 
sustain  If  it  be  finally  decided  that  the  in- 
junction ought  not  to  have  been  granted." 
Rev.  St.  1899,  S  4048.  And  the  condition  of 
the  undertaking  sued  on  is  that  the  obligors 
will  pay  the  defendant,  his  heirs  and  adraln- 
istrators,  "such  damages  as  he  may  sustain 
not  exceeding  the  sum  of  two  hundred  and 
fifty  dollars,  in  case  it  shall  be  finally  deter- 
mined and  decided  that  said  Injunction 
should  not  have  been  granted."  It  is  a  fa- 
miliar principle  that  sureties  are  bound  only 
by  the  terms  and  conditions  of  their  bonds. 
The  obligation  here  entered  Into  Is  to  pay 
the  damages  sustained,  in  case  It  be  finally 
decided  that  the  injunction  should  not  have 
been  granted,  which  Is  substantially  the  obli- 
gation prescribed  by  the  statute. 

A  Judgment  rendered  by  the  district  court 
may  be  reversed,  vacated,  or  modified  by  the 
Supreme  Court  for  errors  appearing  on  the 
record.  Rev.  St.  1899.  SS  4247.  4249.  The 
proceedings  to  obtain  such  reversal,  vacation, 
or  modification  shall  be  by  petition  In  error 
setting  forth  the  errors  complained  of.  Id. 
f  4251.   And  upon  reversing  a  Judgment  the 


Suiveme  Court  may  proceed  to  rendw  each 
Judgment  as  the  court  below  should  have  ren- 
dered, or  may  remand  the  cause  to  the  court 
below  for  such  Judgment  Id.  i  ^65.  Tnese 
provWotts  constitute  a  part  of  the  Code  con- 
taining the  section  prescribing  the  condition 
of  an  Injunction  undertaking.  It  Is  tme  that 
the  Code  also  provides  that  no  proceeding  to 
reverse,  vacate,  or  modify  a  Judgment  or  final 
order  of  the  district  conrt,  except  ha  certain 
immaterial  cases,  shall  <qperate  to  stay  exe- 
cution nntU  a  written  undertaking,  with  sure- 
ties, shall  be  filed  as  prescribed  by  the  stat- 
ute (Rev.  St  1889,  S  4266).  But  this  Is  not  a 
suit  upon  the  Judgment  nor  a  proceeding  to 
enforce  the  same.  No  written  undertaking 
to  stay  execution  having  been  filed,  the  in- 
junction defendant  might  have  caused  execu- 
tion to  issue  to  collect  his  Judgment  for  costs 
from  the  property  of  the  Injunction  plaintiff. 
But  that  execution  would  not  have  run 
against  the  sureties.  Their  only  liability  is 
upon  the  undertaking  signed  by  them,  and 
this  suit  la  based  upon  that  undertaking.  It 
Is  not  perceived  that  the  filing  of  an  under- 
taking to  stay  execution  would  have  made 
any  material  difference  In  the  llablll^  of  the 
parties  on  the  undertaking  sued  on.  The 
question  is,  had  there  been  a  final  decision, 
within  the  contemplation  of  the  statute  and 
the  meaning  of  the  undertaking,  that  the  In- 
junction ought  not  to  have  been  granted. 

We  have  not  been  cited  to  any  authority 
holding  that  pending  an  appeal  from  the 
Judgment  In  the  Injunction  suit  which  nuy 
result  In  its  reversal  or  vacation,  snlt  may 
be  successfully  maintained  upon  the  Injunc- 
tion bond;  nor  haa  our  somewhat  careful 
Investigation  disclosed  any.  Counsel  for 
plalntiCT  in  error  cite  a  long  list  of  cases  to 
the  effect  that  such  an  action  does  not  lie 
until  the  final  determination  of  the  cause 
In  which  the  bond  is  given,  although  the 
Injunction  may  have  been  dissolved  prior  to 
final  Judgment;  and,  since  those  cases  gen- 
erally were  where  suit  on  the  bond  was  In- 
stituted after  dissolution  and  l>efore  final 
judgment.  It  Is  argued  that  the  reasoning 
and  expressions  of  the  courts  Indicate  that 
an  action  lies  Immediately  upon  the  termi- 
nation of  the  suit  In  the  court  in  which  the 
bond  Is  given.  In  'those  cases  the  question 
as  to  the  effect  of  an  appeal  was  not  con- 
sidered, and,  in  ttie  absence  of  any  appeal. 
It  Is  doubtless  tme  that  the  action  may  be 
maintained  Immediately  after  final  termina- 
tion In  the  trial  court  But  we  cannot  agree 
that  the  reasoning  of  the  courts  in  the  clasa 
of  cases  mentioned  indicates  tliat,  although 
an  appeal  be  taken,  recovery  may  neverthe- 
less be  had  on  the  bond  pending  the  appeal. 
The  general  rule  Is  well  settled  that  an  ac- 
tion on  an  injunction  bond  cannot  be  main- 
tained before  final  decree  In  the  cause  in 
which  the  bond  was  given,  and  the  reason 
usually  assigned  for  that  rule  is  that  an 
interlocutory  dissolution  can  In  no  sense  be 
considered  a  final  disposition  of  the  InJunc- 
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tioD,  or  a  dedslOD  tiiat  tiia  plaintiff  wu  not 
entitled  thereto,  since  upon  final  hearing  it 
may  be  reinstated  and  made  perpetual. 
And  vhlle  the  rule  has  more  generally  found 
expression  In  cases  whore  suit  has  been 
brought  aftn  dtssolntlim  on  motion,  and  be- 
fore final  disposition  of  the  cause  in  the 
court  where  it  originated,  the  reasoning,  to 
our  mind,  Is  as  pmnaslTe  against  the  right 
to  maintain  the  suit  pending  proceedii^  on 
appeal  or  error  that  may  restrit  in  a  re- 
versal or  vacation  of  the  Judgment  of  the 
trial  cour^  and  in  a  reinstat«n«it  of  the  In- 
junction, and  an  order  of  the  ain^ellate  court 
requiring  It  to  be  made  perpetual.  And  in 
two  states,  at  least,  It  has  been  so  held.  In 
Missouri  the  precise  question  was  decided, 
and  it  was  held  that  an  action  on  an  Injunc- 
tion bond,  Instttoted  pending  a  Talid  appeal 
from  a  final  decree  dlamlBSlng  plftlntUTa 
bill,  cannot  be  maintained,  although  no  su- 
persedeas was  filed.  Oohn  t.  Lehman,  93 
Mo.  674,  6  8.  W.  267.  In  ttiat  case  the  court 
tiases  its  decision  upon  the  general  princi- 
ple aboTe  Btatedh-tbat  no  right  of  action 
accrues  on  the  bond  until  a  Anal  decree  be 
rendered  In  the  cause.  With  reference  to 
the  absence  of  a  aupersedeas,  the  court  said, 
Id  substance^  that  a  supersedeas  operates 
only  on  the  process  of  the  court;  it  stays 
execution,  and  that  Is  Its  only  office;  but 
tbat  In  all  other  respects  the  appeal  Is  as 
operatiTe  without  as  with  supersedeas;  and 
fnrOur;  "Rights  which  do  not  depend  upon 
the  execution  of  the  decree,  but  which  de- 
pend upon  the  final  determination  of  the  is- 
sues in  the  suit,  are  left  In  the  same  condl* 
tlon  by  an  appeal  without  as  with  super- 
sedeas, and,  as  we  have  seen,  the  right  of 
plaintirr  to  sue  In  this  case  Is  dependent  up- 
on the  final  determination  of  the  suit  lu 
which  the  bond  Is  given."  A  Judgment  for 
defendant  was  affirmed.  In  a  case  In  New 
Tork  the  condition  of  the  undertaking  was 
to  pay  such  damages  as  the  Injunction  de- 
fendant might  sustain  by  reason  of  the  In- 
junction, If  the  court  should  finally  decide 
tbat  the  plaintiff  was  not  entitled  thereto. 
The  court  said:  "The  decision  of  the  Spe- 
cial Term,  if  allowed  to  stand,  was  a  de- 
termination of  the  case.  But  when  an  ap- 
peal was  perfected  by  the  execution  of  the 
bond  required  by  the  Code,  the  final  deci- 
sion was  postponed  until  tbat  appeal  was 
decided.  In  the  meantime  the  defendant  has 
no  claim  to  an  order  of  reference  to  assess 
the  damages.  The  plaintiff  baTlng  appealed 
and  executed  the  proper  undertaking.  It  can- 
not be  claimed  that  there  has  been  a  final 
determination  of  the  cause."  Musgrave  y. 
Sherwood,  76  N.  T.  194.  The  reference  In 
that  case  to  the  bond  on  appeal  seems  to 
have  heea  directed  only  to  its  effect  In  per- 
fecting the  appeal,  and.  on  reading  the  ^hole 
case,  it  is  not,  we  think,  to  be  understood 
that  the  court  rested  its  conclusion  so  much 
upon  the  fact  that  the  Judgment  bad  been 
stayed  by  the  appeal  bond  as  upon  the  prop- 


osition tiiat  pending  appeal  there  Imd  not 
been  a  final  detmnlnation  tbat  the  plaintiff 
was  not  entitled  to  the  injunction.  Another 
case  quite  analogous  on  principle  is  Max- 
well T.  Griffith,  20  Wash.  loe.  M  Pac.  938. 
Tbat  was  a  suit  on  an  attachment  bond. 
When  it  was  begnn,  an  appeal  was  pending 
from  the  Judgment  in  the  principal  action, 
and  error  waa  alleged  on  the  appeal  In  dis- 
solving the  attachment  The  action  was 
held  to  have  been  prematurely  begun.  The 
coort  said  in  part:  "The  order  dissolving 
the  attachment  In  this  case  having  been  reg- 
ularly appealed  to  this  court  and  undeter- 
mined, the  order  of  dissolution  was  not  a 
final  OBB,  but  was  snspmded."  In  Ohio  the 
statutory  condition  of  the  undertaking  la  the 
same  as  in  this  state.  It  has  there  been 
held  that  a  decree  of  the  court  of  common 
pleas  making  the  Injunction  perpetual  did 
not  operate  to  discharge  the  obligors  from 
liability,  where  the  decree  was  appealed 
from,  and  the  appellate  court  found  the 
original  plaintiff's  claim  unfounded,  and  dis- 
missed the  petition;  that  the  order  of  the 
appellate  court  was  the  final  decision  In  the 
cause,  and  was,  in  effect,  a  decision  that 
the  Injunction  ought  not  to  have  been  grant- 
ed, and  thereupon  an  action  arose  on  the 
bond.  Williams  v.  Baker,  13  Ohio  Gir.  Ct 
B.  500.  The  condition  of  a  bond  sued  on  In 
Massachusetts  was  that  the  principal  obligor 
would  keep  and  perform  the  final  decree  in 
a  cause  In  equity  then  pending  in  the  Cir- 
cuit Court  of  the  United  States  for  the  First 
Circuit,  within  and  for  the  district  of  Mas- 
sachusetts, in  which,  etc.  (naming  the  par- 
ties). It  appeared  that  an  appeal  was  taken 
from  the  final  decree  rendered  in  said  Cir- 
cuit Court  to  the  United  States  Supreme 
Court,  wherein  the  decree  was  affirmed,  with 
costs  und  interest,  and  upon  the  mandate 
from- said  appellate  court  the  circuit  court 
affirmed  its  former  decree  with  costs  and 
Interest.  In  a  suit  subsequently  brought  on 
the  bond,  the  question  arose  as  to  which  de- 
cree was  the  "final"  one  referred  to  In  the 
condition  of  the  bond.  The  court  held  tbat 
the  last  decree  'which  included  the  whole 
amount  of  damages  and  costs,  was  the  final 
decree,  within  the  meaning  of  the  bond. 
Jordan  r.  Agawam  Woollen  Co.,  106  Mass. 
671.  And  It  was  held  lu  an  English  case  that, 
wbwe  a  cognovit  provided  for  entering  judg- 
m«it  thereon  after  final  hearing  and  final 
decree  in  a  certain  chancery  suit,  it  was  im- 
proper, because  premature,  to  enter  up  judg- 
ment on  the  cognovit  pending  an  appeal 
from  the  decree  In  such  chancery  suit  Lord 
Denman  said:  "Final  decree  must  mean  a 
conclusive  decree.  The  decree  of  the  Master 
of  the  Rolls  is  not  conclusive  ,  till  the  appeal 
be  determined."  Jones  v.  Reynolds,  1  A.  ft 
E.  384. 

The  question  involved  is  a  novel  one, 
Judged  from  the  scarcity  of  authority,  and 
not  free  from  difficulty;  but  the  proposition 
seems  to  us  clear  and  Irrefutable  that  where^ 
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as  In  this  Jurisdiction,  the  Injunction  plaiu- 
tlfT  Is  allowed,  without  bond,  to  Institute  and 
perfect  proceedings  In  the  Supreme  Court 
for  the  review  of  the  adverse  Judgment  of 
the  district  cour^  wherein  and  whereby  the 
appellate  court  may  reverse,  vacate,  or  modi- 
fy the  Judgment,  and  may  enter  or  order  to 
be  entered  an  entirely  different  Judgment,  It 
cannot  reasonably  be  said  that  pending  the 
appeal  there  has  been  a  flnal  determination 
of  the  cause,  or  that  the  Judgment  appealed 
from  amounted  to  a  flnal  decision  that  the 
injunction  ought  not  to  have  been  granted, 
wlihln  the  contemplation  of  the  statute. 

We  have  not  deemed  it  material  to  the 
question  here  involved  whether  ordinarily 
the  effect  of  an  appeal  or  proceeding  In  error 
is  to  suspend  the  operation  of  a  Judgment 
as  evidence  or  as  an  estoppel.  On  that  su1> 
Ject  the  authorlHea  are  not  harmonious.  See 
2  Black  on  Judg.  g  510.  Possibly.  In  view  of 
the  judgment  adverse  to  his  claims,  and  white 
it  remains  unreversed,  the  injunction  plain- 
tiff would  be  tuiable,  on  the  same  state  of 
facts,  to  secure  another  injunction;  and  the 
Judgment  is  clearly  enough  competent  evi- 
dence of  the  decision  of  the  court  which  ren- 
dered It.  But  Is  It  to  be  taken  as  conclusive 
evidence  in  a  suit  on  the  undertaking  that  it 
has  been  finally  decided  that  the  injunction 
should  not  have  been  granted,  In  the  face  of 
the  fact  that  a  proceeding  in  error  is  duly 
pending  In  a  superior  tribunal,  which  may 
result  In  the  vacation  of  the  Judgment?  We 
think  not. 

Although  no  case  has  been  cited  maintain- 
ing the  right  to  .sustain  the  action  on  the 
bond  pending  appellate  proceedings  duly  per- 
fected, coimsel  for  plaintiff  in  error  refer  us 
to  two  cases  deemed  by  them  to  have  that 
effect.  We  do  not  so  understand  them.  One 
of  the  cases  la  Alaska  Imp.  Co.  v.  Hirsch,  119 
Cal.  2-19.  47  Pac.  124,  51  Pac.  340.  The  con- 
tention In  that  case  was  that  the  action  was 
prematurely  brought,  inasmuch  as  the  time 
for  appeal  had  not  expired.  It  was  not 
claimed  that  an  appeal  had  been  taken,  but 
reliance  was  solely  placed  upon  the  alleged 
fact  that  the  time  within  which  It  might  be 
taken  bad  not  expired.  It  must  be  readily 
seen  that  a  very  different  question  was  pre- 
iented,  since  there  was  nothing  to  show  that 
an  appeal  would  in  reality  be  perfected  or 
even  attempted.  But  the  court  did  not  even 
deride  the  question  so  presented.  The  de- 
ft'ntl;ints  based  their  contention  on  a  statute 
which  provided  that  "an  action  Is  deemed  to 
be  pending  from  the  time  of  Its  commence- 
ment until  its  final  determination  upon  ap- 
peal, or  until  the  time  for  appeal  has  pasaed, 
unless  the  Judgment  Is  sooner  satisfied." 
And  the  court  held  that,  as  the  answer  did 
not  allege  that  the  Judgment  bad  not  been 
satisfiotl.  It  would  be  assumed  that  It  was 
satisfied  at  the  date  of  Its  entry,  and  hence 
the  pleading  failed  to  show  that  the  time  for 
appeal  had  not  expired.  The  court,  however, 
did  remark,  in  passing,  that  the  casea  on  the 


general  subject  seemed  to  assume  ttaat  an 
action  might  be  brought  after  flnal  Judgmeac 
entered  by  the  court  in  the  suit  In  which  the 
bond  was  given.  It  is  evident  that  the  ques- 
tion now  before  us  was  not  considered  Id 
the  ease  cited,  and  that  the  reference  to  the 
general  holding  of  the  cases  Is  not  to  be 
regarded  as  in  any  sense  an  expression  of  an 
opinion  contrary  to  our  conclusion. 

The  other  case  to  Tullock  v.  Mulvane,  61 
Kan.  650,  60  Pac.  749;  Id.,  184  U.  S.  497,  22 
Sup.  Ot.  372,  46  L,  Ed.  657.   The  defendant 
Mulvane  had  contracted  to  sell  the  capital 
stock  of  a  certain  corporation  to  Coffin  & 
Stanton  and  Woodbury  &  Moulton.  The 
firm  of  Wescott  &  Hanson,  claiming  thst 
Mulvane  had  previously  contracted  to  sell 
the  same  stock  to  them,  brought  an  action  is 
the  United  States  Circuit  Court  to  compel  a 
specific  performance  of  the  agreement  to  sell 
to  them,  and  for  an  injunction  against  the 
I  execution  of  the  contract  to  sell  to  the  other 
I  parties.    Injunction  was  granted,  but  was 
I  subsequently  dissolved  by  the  Circuit  Conrt 
I  on  motion  of  Colfin  &  Stanton,  on  the  ground 
I  that  an  Indispensable  party  had  not  been 
{  made  defendant,  and  could  not  be  witbout 
'  ousting  the  court  of  Jurisdiction,  because 
I  such  party  and  the  plaintiffs  were  citizens  of 
!  the  same  state.   When  the  injunction  was 
I  granted,  the  plaintiffs  were  permitted  to 
I  make  a  cash  deposit  instead  of  giving  trand, 
but  after  dissolution  they  were  permitted  to 
'  substitute  a  bond  for  the  deposit;  and  the 
I  bond  recited  that  the  Injunction  had  been 
I  dissolved.    Subsequently,  upon  stipula  tion, 
the  bill  was  dismissed  as  to  all  defendants 
except  Mulvane,  and  so  much  of  the  bill  as 
I  sought  a  specific  performance  was  wlth- 
I  drawn,  and  the  suit  was  allowed  to  proceed 
'  against  Mulvane  as  at  law  for  damages  for 
nonperformance,  instead  Of  in  equity  for  Bpe> 
i  clflc  performance  of  the  contract  between 
'  plaintiffs  and  Mulvane.   By  the  afores:ild 
I  stipulation  the  dismissed  defendants  express- 
ly waived  all  right  of  action  on  the  injunction 
bond,  but  it  was  agreed  that  the  d<smissal 
'  should  not  enlarge  or  lessen  or  In  any  manner 
affect  the  rights  or  remedies  of  Mulvaiie 
against  complainants  in  that  or  any  other 
action.   On  final  bearing  of  the  suit  as  one 
for  damages,  the  bill  was  dismissed,  with 
costs  In  favor  of  defendant  Mulvane.  The 
'  plaintiffs  appealed  to  the  Circuit  Court  of 
I  Appeals  from  the  decree  finally  dlsmi.<<»ing 
I  their  bill,  and  pending  that  appeal  Mulv.nne 
j  instituted  action  upon  the  injunction  bond. 
'.  Acninst  the  contention  that  the  action  was 
!  prematurely  brought  pending  such  appeal. 
•  both  the  Supreme  Court  of  Kansas  and  the 
Supreme  Court  of  the  United  States,  where 
the  suit  on  the  bond  was  taken  on  error,  held 
that  1;he  appeal  was  not  from  the  order  dls- 
I  missing  the  bill  for  specific  performance, 
I  because  that  dismfRf^al  was  bad  at  the  In- 
stance of  the  plalntiffa  theraaelves,  but  wii« 
I  from  the  order  dismissing  the  bill  for  dam- 
I  ages;  that  it  was  not  an  appeal  from  the  or- 
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der  dlsmlBBlDg  the  bill  for  lnjnnctlffli  be- 
(.•Huoe  tbat  dismissal  was  hiTolTed  In  the 
dismissal  (tf  the  ctalm  tor  q)eciflc  perform- 
ance; and  that  the  effect  of  the  dismissal  of 
the  hill  for  specific  perfwmance  was  to  aban- 
don  the  clfllm  for  an  Injunction,  since  the 
Injunetlcm  conld  only  be  awarded  aa  an  In- 
cident to  the  eqnltable  relief.  The  Supreme 
Court  of  the  United  States  say  that  the  nec- 
«''Riinry  etTect  of  the  agreement  for  the  with- 
drawal of  all  demand  for  apedfle  perform- 
ance was  to  withdraw  from  the  case  all  eon- 
troversy  on  the  anbjeet  of  the  Injunction.  It 
iiaa  seemed  necessary  to  go  so  far  Into  the 
facta  of  that  case  to  show  dearly  what'  was 
decided.  Ndther  court  decided  that  pending 
an  appeal  from  the  Judgment  dissolving  an 
injunction  an  actlra  could  be  maintained 
upon  the  Injunction  bond.  But  they  decided 
that  there  had  been  no  appeal  from  the 
judgment  dissolving  the  Injunction,  and  upon 
that  ground  alone  the  objection  that  the  ac- 
tion was  iwematnrely  begun  was  held  to  be 
untenable.  There  la  nothing  contained  in 
the  opinion  of  either  court  Indicating  that 
the  action  would  have  bera  properly  brought; 
bad  the  question  as  to  the  iujunctlon  been 
involved  in  a  valid  anteal.  On  .the  contrary, 
the  Indication,  if  any,  la  the  other  way. 

There  la  no  error  in  the  record.  Judgment 
will  be  affirmed. 

CORN,  O.  J.,  concura. 


RYAN  V.  TUTTY. 
(Supreme  Court  of  Wyoming.    Dec.  2,  1904.) 
WATEa  BIGHTS  AHO  IBBXQATION— PBIOUTDEa— 

DEciBioR  07  ooionssionn  ahd  bvfbbih- 

TSHDanT^ONCLUSIVKNESS. 
1.  Under  Rer.  St.  1899,  8  888  et  aeg.,  provid- 
ing for  the  dirlafon  of  the  state  into  water  dis- 
triutB  in  charge  of  water  cojnmiBiioiiera  and  su- 
pertutendenta  empowered  to  regulate  the  um  of 
water  by  different  appropriators  according  to 
thoir  ptforltiea,  and  declarlog  that  from  the  de- 
rision of  a  commissioner  In  such  matters  an 
nppeal  shall  He  to  the  superintendent  from 
him  to  the  state  engineer,  and  from  his  decision 
to  the  circuit  court,  a  decision  of  a  commission- 
er and  snperintendent  as  to  the  right  to  the  use 
of  water,  though  not  appealed  from,  is  not  an 
adjudication  conclusive  on  the  coorta. 

Error  to  District  Oonrt,  Crook  Ooun^; 
Klcbard  H.  Scott,  Judge. 

Action  by  J.  0.  Ryan  against  George  W. 
Tutty.  There  was  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed, 

Nlchois  ft  Adams,  for  plaintiff  In  error.  B. 
B.  Enterllne  and  H.  A.  Alden,  for  defendant 

in  error. 

POTTBR.  J.  This  action  vras  brought  In 
the  district  court  by  the  plaintiff  In  error,  3, 
0.  Ryan,  claiming  a  prior  appropriation  of 
a  certain  quantity,  of  the  waters  of  Lytle 
creek,  to  restrain  the  defendant  in  error, 
George  W.  Tutty,  from  interfering  with 
plaintiff's  alleged  prior  appropriation  by  di- 


verting the  waters  of  certain  springs  known 
as  "Bonanza  Springs,"  which  are  alleged  In 
the  petition  to  be  tributary  to  said  Lytle 
creek.   The  prayer  of  the  petition  la  "that 
the  defendant  be  restrained  from  using  the 
water  from  said  springs,  or  in  any  manner 
diverting  It  from  Its  natural  channel,  until 
such  time  as  the  proper  authorities  shall  de- 
termine that  he  is  entitled  to  the  same,  and 
for  auch  other  full  and  complete  relief  aa 
the  court  may  deem  Jnst  and  equitable  in 
the  premises."    Among  other  things.  It  la 
alleged  in  the  petition,  in  substance,  tliat  the 
water  division  superintendent  and  the  water 
commissioner  had  investigated  the  claim  of 
the  plaintiff,  and  had  decided  that  the  plain- 
tiff vras  entitled  to  the  water  flowing  from 
j  the  springs  used  by  defendant,  and  that  the 
'  commissioner,  under  the  direction  of  the 
I  Buperlnfondent,  had  ordered  the  defendant 
to  allow  the  water  of  such  springs  to  flow 
into  the  creek  for  plalntUTs  use,  and  that  no 
appeal  hod  been  taken  from  said  decision 
j  and  order,  but  that  defendant  continued  to 
I  use  the  water  of  said  springs  in  violation 
thereof.  The  petition  contains  an  allegation 
of  Irreparable  Injury  to  the  plaintiff  nnlffls 
!  the  defandant  be  enjoined  as  prayed.  On 
I  final  hearing  the  district  court  found  gen- 
erally for  the  defendant,  dissolved  the  tem- 
porary restraining  order,  and  decided  that 
the  same  ou^t  not  to  have  been  granted. 
Jndgmemt  was  accordingly  entered  in  favor 
of  the  defendant  and  he  was  awarded  costs. 

From  the  evidence  it  appears  that  the 
plaintiff  was  granted  by  an  order  of  tlie 
board  of  control  entered  June  2,  1894,  a  cer- 
tificate of  appropriation  of  water  from  Lytle 
creek;  his  approjMrlatlon  being  numbered  **6," 
as  a  first  appropriation:  nothing  being  award- 
ed him  under  that  certificate  for  any  subse- 
quent appropriation.  It  further  appears 
that  he  was  by  an  order  of  the  board  en- 
tered October  19,  1899,  granted  a  certificate 
of  appropriation  of  water  from  tiie  same 
stream,  designating  his  first  apprcqiriation  as 
No.  2  on  that  stream.  The  date  of  the  ap- 
propriation la  not  given  in  the  first  certifi- 
cate, but  In  the  second  the  date  Is  fixed  as 
June  10, 1896.  Tbeze  was  Introduced  In  evi- 
dence on  behalt.of  defendant  a  certificate  of 
appropriation  issued  to  him  by  order  of  the 
board  of  control  entered  March  14,  1001, 
granting  him,  as  a  first  appropriation,  prl< 
ority  No.  1  of  the  water  from  "springs  trib- 
utary to  Lytle  creek  through  the  Bonanza 
Ditch,"  and  reciting  the  date  of  such  appro- 
priation as  July  8, 1809.  No  priority  number 
on  main  stream  was  designated  In  hla  cer- 
tificate. 

On  the  basis  alone  of  these  certificates.  It 
would  appear  that  the  appropriation  of  the 
plaintiff  antedated  that  of  defendant,  and 
tbat  if  the  springs  from  which  defendant's 
appropriation  was  made  were  nnd  nre  in  fact 
tributary  to  Lytle  creek,  and  the  waters 
thereof  go  to  form  part  of  the  woteis  nat- 
urally flowing  in  the  main  stream  at  the 
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place  where  plaintiff's  diversion  Is  made,  the 
priority  of  plaintiff  would  be  superior  to  that 
of  defendant.  No  additional  evidence  of 
plaintiff's  appropriation  was  offered,  except 
his  own  testimony  to  the  effect  that  since 
making  application  for  an  appropriation  in 
1894  he  had  continuously  used  the  waters  of 
Lytle  creek  for  the  irrigation  of  lands  de- 
8crIl)od  Id  his  certificate  of  appropriation. 

Upon  the  evidence,  the  principal  contro- 
versy between  the  parties  is  whether  or  not 
the  springs  used  and  claimed  to  have  been 
appropriated  by  the  defendant  do  in  fact 
compose  part  of  the  waters  naturally  flow- 
ing in  Lytle  creek  down  to  the  plaintiff's 
head  gate.  There  seems  to  be  no  doubt  but 
that  Bonanza  Springs,  so  called,  are  tribn- 
tary  to  Lytle  creek.  The  evidence  discloses 
that  there  are  two  or  more  of  those  springs, 
rising,  respectively,  from  100  feet  to  150 
yards  from  the  main  creek  bed,  and  flowing 
Id  a  well-defined  channel  into  the  creek,  and 
that  after  following  along  the  creek  bed  for 
a  short  distance — probably  a  quarter  of  a 
mile — the  water  sinks,  and  the  creek  is  then 
in  ordinary  times,  and  Indeed  at  all  times  ex- 
cept after  a  heavy  or  continued  rainfall,  dry 
for  a  distance  variously  estimated  by  the 
witnesses  of  from  one  to  two  miles,  when 
the  water  rises  again  at  a  point  a  few  yards 
above  some  other  tributary  springs.  It  ap- 
pears also  from  the  undisputed  testimony  of 
one  witness  that  above  Bonanza  Springs  'the 
creek  bed  is  dry,  except  in  seasons  of  high 
water  or  heavy  rains,  for  about  two  miles, 
and  above  that  there  la  usually  more  water 
in  the  stream  than  below  Bonanza  Springs. 
The  point  of  plaintlETs  diversion  Is  located 
from  eight  to  ten  miles  below  Bonanza 
Springs,  and  the  witnesses  differ  as  to 
whether  the  water  of  those  springs,  after 
sinking,  constitutes  any  part  of,  or  enlarges 
the  flow  of,  the  stream  from  where  the  wa- 
ter rises,  and  whether  the  use  by  defendant 
of  the  water  of  the  springs  interferes  in  any 
way  with  the  appropriation  of  plaintiff. 
There  is  a  very  substantial  conflict  on  that 
question  of  fact  The  plalntlir  testified  that 
he  received  less  water  through  his  head  gate 
whenever  the  defendant  obstructed  the  flow 
of  the  springs  Into  the  creek,  and  in  this  he 
Is  corroborated  by  the  water  commissioner, 
who  also  testified  that  plaintiff  was  not  re- 
ceiving the  amount  of  his  appropriation,  and 
for  that  reason  he  had  ordered  the  defend- 
ant's head  gate  closed.  The  dlvisloQ  super- 
intendent stated  as  his  opinion  that  defend- 
ant's diversion  of  the  springs  interfered  with 
the  flow  of  the  water  below,  but  his  opinion 
was  based  largely  upon  affidavits  presented 
to  him,  and  was  not  the  result  alone  of  his 
own  observation,  nor  does  it  appear  that  he 
made  any  careful  or  extended  personal  ex- 
amination. On  the  other  hand,  several  wit- 
nesses testlfled  from  observation  and  meas- 
urements that,  whether  the  water  of  the 
springs  was  allowed  to  flow  into  the  creek 
or  not.  It  caused  no  perceptible  dUFerence  in 


the  quantity  of  water  naturally  flowing  in 
the  stream  below  the  place  where  it  sinks, 
and  that  the  quantity  flowing  down  to  the 
plaintiff's  head  gate  is  not  affected  by  de- 
fendant's appropriation  and  use  of  the 
springs.  It  does  not  appear  that  any  witness 
possessed  expert  knowledge  or  skill  In  deter- 
mining such  ft  matter,  and  therefore  the  evi- 
dence on  the  subject  on  either  side  is  not  as 
satisfactory  as  might,  perhaps,  have  been 
possible.  But  there  la  a  clear  conflict  In  the 
evidence,  and  on  that  question  no  reason  is 
perceived  for  disturbing  the  flndlng  and 
Judgment  of  the  trial  court.  We  understand 
this  to  be  practically  conceded  by  counsel 
for  plaintiff  in  error,  who  contend  for  a  re- 
versal upon  another  gnmnd,  now  to  be  con- 
sidered. 

Prior  to  commencing  this  suit  the  plaintitF 
had  Invoked  the  services  of  the  water  com- 
missioner to  distribute  the  water  of  the 
stream,  and  on  the  trial  b^  attempted  to 
show  by  the  testimony  of  the  commissioner 
and  the  superintendent  of  the  water  divi- 
sion that  they  had  respectively  decided  that 
the  plaintiff  was  entitled,  under  bis  appro- 
priation on  Lytle  creek,  to  a  prior  right  over 
defendant  to  the  water  from  Bonanza 
Springs,  as  tributary  to  said  creek,  bat  the 
evidence  was  excluded.  Although  It  appears 
that  no  record  was  made  of  the  proceeding-) 
on  the  part  of  the  commissioner  and  snper- 
Intendent,  the  effort  of  the  plaintiff  was  to 
show  that,  the  commissioner  having  decided 
that  the  defendant  was  not  entitled  to  divert 
the  water  rising  in  the  springs  until  the  ap- 
propriation of  plaintiff  was  satisfied,  and 
having  ordered  defendant  to  close  his  head 
gate  and  permit  the  water  of  the  springs  to 
flow  into  the  main  stream,  defendant  ap- 
pealed to  the  superintendent,  who  verbally 
sustained  the  commissioner's  decision,  and 
that  no  further  appeal  was  taken,  but  that 
defendant  continued  to  divert  the  springs 
Into  his  ditch  in  violation  of  the  orders  of 
the  commissioner  and  superintendent 

Counsel  for  plaintiff  proceeded  on  the  the- 
ory and  they  now  contend  that  this  is  not 
fundamentally  a  suit  to  determine  the  rela- 
tive rights  of  the  parties  as  ai^roptiatont, 
but  that  the  decision  of  the  commisaioner 
and  superintendent  Is  binding  upon  defend- 
ant nntll  set  aside  on  appeal,  and  that  de 
fendant's  only  recourse  was  an  appeal  to 
the  sbite  engineer,  under  section  891  of  the 
Revised  Statutes  of  1899,  as  amended  In 
1801.  In  other  words,  It  seems  to  be  main- 
tained that  the  decision  of  the  officers  afore- 
said amounted  to  an  adjudication  of  the 
controversy  between  the  parties  as  to  their 
respective  rights  to  the  water  of  the  springs, 
and  that,  without  any  other  showing,  plain- 
tiff la  entitled  to  an  Injunction  restraining 
defendant  from  violating  the  orders  in  the 
premises  made  by  such  officers,  and  further 
that  the  correctness  of  iLelr  deeisira  and 
orders  Is  not  a  proper  subject  of  inqulrr  in 
this  action.  We  cannot  agree  with  connsel. 
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In  our  opinion,  the  testimony  was  properly 
excluded.     It  will   be  obaerved  tliat  the 
board  of  control  had  made  no  order  or  de- 
cree determinias   this   particnlar  matter; 
tliat  Is  to  Bay,  the  board  had  not  by  any 
order,  so  far  as  the  erldence  discloses,  de* 
termlned  the  matter  here  In  dlspatev  viz-, 
whether,  although  tributary  to  Lytle  creek, 
tbe  springs  contribute  anything    to  that 
stream  below  xhe  place  where  It  sinks.  No 
doulit.  It  became  Incnmbent  upon  the  com- 
missioner, when  bis  serrlcea  were  request- 
ed, to  satisfy  himself  on  that  question  be- 
fore acting.    But  his  decision,  or  a  failure 
to  take  an  appeal  therefrom,  did  not  cut 
off  the  right  of  the  Interested  parties  to  con- 
test the  matter  In  some  proper  proceeding 
Id  tbe  courts,  nor  divest  the  courts  of  tbelr 
general  jurisdiction  in  tbe  premises.  Under 
the  system  in  force  In  this  state  for  the 
superrision  and  distribution  of  appropriated 
waters,  tbe  state  Is  required  to  be  divided 
into  water  districts  by  the  board  of  control; 
such  districts  to  be  created  whenever  a  ne- 
cessity therefor  arises,  and  from  time  to 
time  as  the  appropriations  and  priorities 
tliereof  shall  be  adjudicated   Bev.  8t  1899, 
S  888.   For  each  water  district  a  water  com- 
missioner is  appointed  (section  889),  and  It 
is  made  his  duty  to  divide  the  water  In  the 
natural  stream  or  streams  of  hia  district 
among  the  several    ditches   taking  water 
therefrom,  according  to  the  prior  rights 
of  each,  respectively,  in  whole  or  In  part, 
and  to  shut  and  fasten,  or  cause  to  be  shut 
and  fastened*  under  the  direction  of  the 
superintendent  of  his  water  division,  tbe 
head  gates  of  ditches  beading  in  any  of  the 
natural  streams  of  the  district  when,  in 
times  of  scarcity  of  water,  it  is  necessary 
to  do  M  by  reason  of  tbe  priori^  of  rights 
of  others  taking  water  from  the  same  stream 
or  Its  tributaries.  Section  890.  The  succeed- 
iDff  section  (881)  reads  as  follows:  "Said 
water  commissioner  shall,  as  near  as  may 
be,  divide,  regulate  and  control  the  use  of 
the  water  of  all  streams  wlttdn  hit  strict 
by  swb  dosing  or  partial  dosbig  of  the 
headgatea  as  wUI  prevent  the  -waste  of  water, 
or  its  use  In  excess  of  tbe  voltune  to  which 
the  appn^rlator  Is  lawfully  entitled,  and 
any  person  who  may  be  injured  by  the  ac- 
tion ctf  any  water  commissioner,  or  by  his 
failure  to  act  pursuant  to  this  chapter,  shall 
have  tbe  right  of  appeal  to  the  dlvisioa 
snperltttendent,  and,  firom  his  dedslon.  the 
party  aggrlered  may  appeal  to  the  state  en- 
^eer.  And  from  the  decMon  of  the  state 
engineer  In  aald  matter  an  appeal  may  be 
had  to  the  dlsttlct  conrt  of  the  county  wboe- 
In  the  ditch  OT  ditches  over  which  the  con- 
troversy arises  are  attnated."  Bev.  Bt  ISSOt 
I  801,  as  ammded  Laws  1901,  p.  107,  c. 
102;  I  1.   Section  884  int>Tldes  that  watw 
commlastonen  MuUl  begin  their  work  at 
the  written  call  of  two  or  more  approprlatora, 
ownera,  or  managers  of  ditches,  and  may  be- 
gin at  tbe  written  caU  of  one  appropriator. 


owner,  or  manager.  If  tbe  reasons  given  are 
deemed  sufficient  by  the  commissioner.  Sec- 
tion 894,  as  amended  Laws  1901,  p.  107.  c. 
102.  9  1.  The  division  superintendent  is  given 
immediate  direction  and  control  of  tbe  acts 
of  water  commissioners,  and  of  the  distribu- 
tion of  water  in  his  division  (Bev.  St.  1899, 
I  849).  and,  under  the  general  supervision 
of  the  state  engineer.  Is  required  to  execute 
the  laws  relative  to  tbe  distribution  of  wat» 
In  accordance  with  tbe  right  of  priority  of 
appropriation.  Section  890.  He  may  order 
any  ditch  to  be  shut  down  so  that  the  water 
may  be  given  to  one  having' an  earlier  pri- 
ority, and  bis  orders  in  that  respect  are  to 
be  directed  at  all  times  to  the  enforcement 
of  priority  of  appropriation,  according  to  hia 
tabulated  statement  of  priorities.  Section 
854.  It  Is  declared  a  misdemeanor  for  any 
person  to  willfully  use  water  or  conduct  wa- 
ter into  or  through  his  ditch  which  has  been 
lawfully  denied  him  by  tbe  water  commis- 
sioner or  other  competent  authority.  Rev. 
St  1899.  (  971,  as  amended  Laws  1901.  p.  95. 
c.  86,  9  1. 

These  various  provisions  for  tbe  distribu- 
tion of  water  in  times  of  scarcity  among  dif- 
ferent appropriators  according  to  their  re- 
spective priorities  by  public  officials  were 
doubtless  adopted  In  pursuit  of  a  wise  and 
salutary  policy  to  afford  an  economical  and 
speedy  remedy  to  those  whose  rights  may 
have  been  wrongfully  disregarded  by  others, 
as  well  as  to  prevent  waste,  and  to  avoid  as 
much  as  possible  unseemly  controversies 
that  are  liable  to  occur,  In  the  absence  of 
suitable  supervision,  where  several  persons 
are  entitled  to  share  in  a  limited  public  com- 
modity or  privilege.  But  It  Is  to  be  observed 
that  tbe  statute  clearly  contemplates  that 
such  official  action  shall  be  based  upon  a 
record  of  adjudicated  priorities.  They  are 
not  vested  with  arbitrary  control,  but  are 
required  to  divide  the  water  according  to 
the  prior  r^hta  of  the  Interested  parties. 
Tbe  duties  imposed  upon  them  in  the  matter 
now  under  consideration  are  execntlve.  They 
are  administrative  agents,  and,  while  In  the 
performance  of  their  duties  the  exradse  of 
Judicial  dtacretlon  is  necessary  to  a  veiy 
limited  degree  tbe  power  conferred  Is  execu- 
tive, rather  than  Judicial;  and  althongh  an 
appeal  Is  allowed  from  tbelr  action  and  de- 
cision to  higher  authority,  and  even  In  the 
end  to  the  courts,  we  find  no  design  In  the 
statute  to  render  the  remedy  by  appeal  ex- 
clusive. Under  very  similar  provisions  to 
the  stototes  of  Ccdorado,  the  Supreme  Court 
of  that  state  say:  "The  statute  clothes  tbe 
superintendent  with  no  Judicial  pow«.  It 
provides  that  he  shall  ascertain  the  I«lor^ 
ties  as  establlAed  by  decrees  of  tbe  dis- 
trict cotut,  and  register  the  same  In  a  book 
to  be  kept  for  that  purpose,  and  that  he 
shall,  to  the  best  of  his  ability,  take  care 
that  each  and  every  ditch  shall  receive  the 
water  to  which  it  may  be  entitled  under 
such  Judicial  decrees.   The  power  conferred 
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Is  executive  and  not  Judicial."  Farmers' 
Ind.  Ditch  Oo.  v.  Agr,  Ditch  Co.  et  al.,  22 
Colo.  513,  45  Fac.  444,  55  Am.  St.  Rep.  149. 
And,  In  tbat  case^  which  sought  an  Injunc- 
tion against  the  adTeree  approprhitor  Joint- 
ly with  the  state  aiglneer.  snperlntendent 
of  irrigation,  and  water  commissioner,  the 
petition  alleging  that  such  officers  were  dls- 
tribntlnfr  the  water  In  controversy  In  viola- 
tion of  the  rights  of  plaintiff  to  hla  Injury, 
It  was  held  that  the  officers  were  properly 
made  defendants.  It  seems  not  to  have  been 
supposed  In  tbat  state  tbat  the  decision  and 
action  of  the  cpmmlssioner  and  superintend- 
ent or  engineer  In  distributing  water  to  the 
several  appropriators  on  a  stream  constitut- 
ed such  an  adjudication  of  the  matter  as  to 
prevent  aggrieved  parties  from  asserting 
their  rights  In  appropriate  proceedings  In  the 
courts.  See  Armstrong,  Water  Com'r,  v. 
Larimer  Co.  Ditch  Co.,  27  Pac  235,  1  Colo. 
App.  49;  New  Mercer  Ditch  Co.  v.  Arm- 
strong, Water  Com'r,  40  Pac.  889,  21  Oolo. 
357.  In  California  It  was  said,  referring  to 
water  commissioners  and  their  duties: 
"They  are  merely  agents,  selected  for  pub- 
lic convenience,  to  regulate  the  distribution 
of  water  according  to  the  rights  of  the  par- 
ties in  Interest.  But  they  are  not  above  tbe 
law,  and  have  not  the  power  to  distribute 
the  water  according  to  their  whim  or  caprice, 
regardless  of  the  rights  of  those  entitled  to 
It,  and  we  are  therefore  of  opinion  that 
their  action  In  distributing  to  the  defend- 
nnts  more  than  their  Just  proportion  of  the 
water  does  not  conclude  the  platntUFs  from 
obtaining  redress  In  the  courts."  Daley  v. 
Cox,  48  Ca!.  127. 

Primarily  the  commissioner  Is  authorized, 
whenever  legally  called  upon,  and  it  Is  his 
duty,  to  see  that  the  water  of  a  particular 
stream  Is  diverted  In  accordance  with  the 
established  priorities,  and  to  prevent  any 
one  from  taking  more  water  than  he  la  en- 
titled to  take  to  tbe  Injury  of  others.  He 
Is  not  authorized  to  determine  priorities.  But 
In  regulating  the  distribution  of  the  water 
It  may  become  Incidentally  necessary  for 
blm  to  ascertain  for  that  purpose  alone 
whether,  and  to  what  extent,  a  prior  ap- 
propriator  Is  Injured  by  a  diversion  above 
lilm  on  tbe  same  stream  or  a  tributary. 
The  only  object  of  his  Inquiry  Is  tbat  he 
may  Justly  and  fairly  make  a  temporary  dis- 
tribution of  the  water  In  conformity  with 
the  adjudicated  priorities.  We  perceive 
nothing  in  the  statute  or  In  the  nature  of 
his  duties  that  renders  a  decision  on  his 
part  In  the  premises  a  permanent  adjudica- 
tion of  the  matter,  or  that  even  prevents 
him  from  changing  bis  decision  when  again 
called  upon  to  perform  similar  duties,  should 
he  conclude  tbat  he  had  previously  acted  er- 
roneously. It  is  true  that  it  is  the  duty  of 
appropriators  and  others  to  respect  his  au- 


thority and  orders,  and  tbat  for  a  TlolatloD 
thereof  an  offender  may  be  punished,  under 
the  statute,  as  for  a  misdemeanor.  But 
that  Is  no  reason  for  holding  bis  action  and 
decision  binding  upon  tbe  courts  when  tbe 
point  In  controversy  comes  twfore  them  tot 
determination  In  an  appropriate  actloii  be- 
tween the  Interested  parties. 

This  disposes  of  the  qnestiona  presented 
by  the  record,  and,  as  we  percdre  no  erzor, 
the  Judgment  wUI  be  affirmed. 

CORN,  a  J«  and  KNIGHT,  1^  amear. 


MATTHEWS  v.  NEPST. 
(Supreme  Court  of  Wyoming.   Dec  2,  1904.) 
APPEAL— ABBANGEMSnT  09  PAPKBS. 

1.  Where,  on  motion  to  require  the  original 
pers  and  the  transcript  of  joornal  entries  to 
arranged  and  certified  in  accordance  with 
rules  11  and  12  (26  Pac  xli),  plaintiff  in  error 
voluntarily  caused  them  to  be  rearranged  and 
certified,  and  there  was  no  willful  neglect  or 
disregard  of  the  rules,  but  the  original  arrange- 
ment was  due  to  misunderstanding  by  the  trial 
court  clerk,  no  penalty  will  be  imposed,  but 
plaintiff  in  error  will  be  charged  with  costs,  and 
defendant  in  error  granted  time  to  file  briel^ 
Ml  the  merits. 

Error  to  Dtatrict  Court;  Grot*  OomitT'; 
Jos^h  li.  Stotto,  Jodge. 

Action  between  Jos^b  B.  Mattbewa  and 
Ann  Nefsy.  There  was  Judgment  adrerse  to 
tbe  formra,  and  he  brought  oetw.  Hard  on 
motion  to  rearrange  original  papers  and  Jour- 
nal entries.    Motion  confessed. 

Nichols  &  Adams  and  Edwin  Van  Clse,  for 
plaintiff  In  error.  E,  B.  Buterllne,  for  de- 
fendant fn  error. 

PER  CURIAM.  A  motion  filed  In  this 
cause  to  require  the  original  papers  and 
transcript  of  tbe  Journal  entries  to  be  ar- 
ranged and  certified  In  accordance  with  rules 
11  and  12  (26  Pac.  zli)  was  presented  and 
taken  under  advisement  It  now  appears 
that  within  a  few  days  thereafter  counsel  for 
plaintiff  In  error  caused  the  papers  and  tran- 
script to  be  rearranged  and  certified.  It  does 
not  appear  that  there  was  any  such  willful 
neglect  or  disregard  of  the  rules  as  calls  for 
the  visitation  of  any  penalty.  The  dlfflcnlty 
with  the  original  arrangement  seems  to  have 
been  the  result  of  misunderstanding  of  the 
requirements  on  the  part  of  the  clerk  of  the 
court  below.  The  motion  was  apparently 
well  taken,  and  was  in  effect  confessed  by 
a  rearrangement,  and  will  be  treated  as  con- 
fessed at  the  costs  of  plaintiff  In  error.  The 
papers  having  been  properly  arranged  and 
certified,  an  order  will  be  entered  giving  de- 
fendant In  error  46  days  to  file  briefs  on 
the  merits. 
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HIBBARD,  SPENCER,  BARTLETT  St  00. 

V.  STHIN.  I 
(Supreme  Court  at  Oregon.    Not.  28,  1904.)  j 

FBINCIPAI.     AHD  AGENT— TBATBLINO     SALES-  j 

HER— AtrruoBm:— «ALB  or  sam- 

PIXS— TITUC. 

1.  A  ttttTeUng  saleaman  hw  no  Implied  an- 
thorit;  from  tbe  nature  of  his  einpIo;meDt  to 
sell  the  samples  with  which  he  is  IntrUBted  by 
his  principal. 

2.  A  contract  employlnc  a  travelins  sales- 
man provided  that  tbe  salesman  shoula  return 
nil  the  samples  to  his  employer,  or  sell  them  un- 
der the  iostrnctions  of  the  house,  and  account 
for  the  same  in  cash  or  an  itemized  statement, 
namiosr  the  firm  they  are  to  be  charged  to,  ana 
required  the  salesman  to  pay  cash  for  all  sam- 
ples unaccounted  for  et  the  end  of  tbe  year  or 
at  the  termination  of  the  contract  Tbe  con- 
tract also  had  attached  a  schedule,  which  pro- 
vided that  samples  were  charged  as  cash,  and 
must  be  paid  for  by  salesmen,  unless  returned, 
or  their  sale  properly  accounted  for.  Beld^ 
that  sndi  contract  did  not  authorise  tbe  salea- 
man  to  sell  his  samples  except  In  pursuance  of 
express  instructions  from  his  employer,  and  that 
a  sale  made  without  such  Instractions  conferred 
no  title  on  the  purchaser. 

Appeal  from  arcnlt  Court,  Hultnomalt 
County;  Alfred  P.  Sean,  Jr.,  Judge. 

Action  by  Hfbbard.  Spencer,  Bartlett  &  Oo. 
against  Phillip  Stein  to  recorer  possession  of 
certain  personal  property  Intrusted  to  one 
Joe  Dlener  as  samples  for  use  while  engaged 
as  a  traveling  salesman  for  the  plaintiff. 
Dlener  sold  the  goods  to  defendant,  and 
plaintiff  claims  that  he  did  so  without  Its 
authority;  hence  that  no  title  passed  by  the 
transaction,  and  that  plalntlft  Is  still  the 
owner  and  entitled  to  the  posseasloD.  Plain- 
tiff being  snccessfni  In  the  trial  court,  de- 
fendant appeals.  AiHrmed. 

Alex.  BonstelD,  for  arodlant  Henry  ffi. 
McGinn,  for  respondent, 

WOLVERTON,  J.  But  a  single  qnestlon 
fa  presented  for  car  determination,  which  Is 
wbether  Dlener  was  authorized  by  tbe  i^ln- 
tiff,  onder  his  contract  of  employment,  to  sdl 
tbe  samples,  and  this  depends  for  Its  solution 
upon  a  proper  Interpretation  of  the  contract 
The  trial  court  vas  of  tbe  opinion  that  the 
contract  ffld  not  confer  the  reqnldte  author^ 
fty.  It  permitted  evidence  to  go  to  tiie  Jury, 
pro  and  con,  touching  tbe  alleged  existence 
of  a  genera]  cnatom  among  dealers  and  tbelr 
salesmen,  whweby  tbe  right  of  salesmen  to 
dispose  of  tbelr  samples  at  win  li  recog- 
nized, and  up<m  which  an  Implied  aotborltj 
was  predicated,  and  Instructed  them  as  to 
that,  but  charged  ttiem,  npon'a  constmctlon 
ot  tbe  cimtraet  that  Dlener  was  not  by  Its 
terms  and  conditions  antborlsed  or  empow- 
ered to  make  tbe  sale.  If  tbe  court  was 
right  In  this  latter  particular,  the  Judgment 
should  be  sustained;  otherwise  not. 

A  traveling  salesman,  known  In  modem 
bnslnesa  parlance  as  a  "drummer,"  derives 
no  implied  authority  from  the  nature  of  his 
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employment  to  sell  tbe  samples  with  which 
his  principal  Intrusta  Mm  as  an  aid  to  the 
discharge  of  the  duties  be  engages  to  per- 
form. Being  essential  and  nectary  to  the 
performance  of  the  salesman's  undertakbiig. 
no  reasonable  inference  can  arise  that  he  Ifr 
to  dispose  of  them,  for.  If  be  does,  be  is  leff 
without  available  means  for  exhibiting  tbe 
goods  of  his  employer.  Nor  Is  tbe  principle 
that  tbe  agent  Ip  entitled  to  employ  all  nec- 
essary and  usual  means  of  executing  the  au- 
thority Imposed  adequate  to  the  purpose 
Reinhard,  Agency,  I  463;  Mechem,  Agency 
i  848;  Savage  v.  Pelton,  1  Colo.  App.  148, 
27  Fac.  048;  Kobn  Bros.  v.  Washer  &  Au- 
gust 64  Tex.  131,  53  Am.  Rep.  745.  The 
contract  has  appended  a  schedule,  which  Is 
denominated  "Snggestlons  and  Instructions 
to  Salesmen,"  and  It  Is  essential  that  the  two 
Instroments  be  read  as  one^  In  order  to  deters 
mine  tbe  intendment  at  the  parties  De- 
fendanf B  counsel  rely  upon  the  ftrilowlng 
paragraphs  as  having  conferred  upmi  Dlener 
ample  autiuMlty  to  sell  tbe  goods  In  qnestlon 
to  defendant 

Tbls  In  the  contract  proper: 

"It  la  distinctly  understood  and  agreed 
by  the  party  of  ttie  second  part  that  in  ac- 
cepting and  receipting  for  samples,  he  sball 
retnm  all  of  same  to  tbe  par^  of  tbe  finrt 
part  or  sell  tb«n  under  Ibe  Instructions  of 
and  according  to  the  established  rules  of  this 
biHJse  and  account  for  the  same  in  cash  or 
!  an  itemised  statement  naming  tbe  firm  tbey 
i  are  to  ,be  charged  to;  and  the  party  of  tbe 
second  part  agrees  to  pay  cash  for  all  sam- 
ples nnaeeouhted  for  at  the  end  of  tbe  year, 
or  at  the  termination  of  this  contract" 

This  In  the  schedule: 

"4tb.  Samples  are  cban^  as  cash  and 
must  be  paid  for  by  salesmen,  unless  re- 
turned or  their  sale  properly  accounted  for. 
Samples  sold  must  be  entered  on  yellow  sam- 
ple department  sheets  and  marked  delivered. 
Otherwise  you  will  oat  receive  proper  credit 
Never  leave  samples  of  any  kind  about  de> 
pots,  bot^  or  with  irresponsible  parties. 
Have  them  with  yon  <a  in  responsible  hands, 
properly  checked." 

Tbree  otlier  paragraphs  in  the  schedule  are 
referred  to  as  essential  to  an  Intelligent  in- 
terpretation of  tbe  above.  Tb^  are  the  fol- 
lowing; 

**14tb.  Sell  no  goods  tor  future  delivery 
unless  under  instruction  from  the  house." 

"letb.  If  there  are  any  of  these  instruc- 
tions that  you  do  not  fully  ondenrtnod,  get 
explanation  before  leaving  tbe  house. 

"17th.  We  have  made  these  sufi^estlons 
and  given  these  Instructions  to  sslesmen  so 
they  may  fully  understand  our  wishes  re- 
garding tbe  manner  of  d<^ng  our  business 
Upon  the  road." 

It  is  conceded  that  Dlener  received  no  in- 
structions from  the  bouse  relative  to  the 
samplra,  or  the  sale  or  disposal  thereof,  ex- 
cept such  as  were  contained  In  tbe  scho^lule. 
The  clause  of  tbe  contract  providing  that 
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Dinner  shall  return  all  samples,  or  sell  them 
under  instructions  of  and  according  to  the 
established  mles  of  the  bonse,  and  acconnt 
for  the  same  In  cash  or  an  Itemized  state- 
ment, naming  the  firm  they  are  to  be  charged 
to,  recites  an  agreement  exclusively  on  the 
part  of  the  agent  It  contains  no  agreement 
or  direction  on  the  part  of  the  house.  The 
fourth  clause  of  the  schedule,  reciting  that 
"samples  are  charged  as  cash,  and  must  l>e 
paid  for  hy  salesmen,  unless  returned,  or 
their  sale  properly  accounted  for,"  ia  a  rule 
of  the  house,  to  which  the  agent  has  agreed, 
and  by  which  he  must  abide  when  he  takes 
out  samples,  and  embodies  neither  a  direc- 
tion nor  an  Instruction.  By  reference  back 
to  the  contract  It  will  be  seen  that  the  agent 
agrees  to  pay  cash  for  all  samples  unac- 
counted for  at  the  end  of  the  year  or  the 
termination  of  his  contract  so  that  the  con- 
tract conforms  to  the  rule,  and  there  is  no 
ambigolty  in  this  particular.  The  clause  fol- 
lowing in  the  schedule,  namely,  "Samples 
sold  must  be  entered  on  yellow  department 
sheets  and  marked  delivered.  Otherwise  you 
will  not  receive  proper  credit" — embodies 
both  an  instruction  and  a  role.  What  fol- 
low are  Inatmctlons,  but  they  have  no  espe- 
cial bearing  as  matter  impcxtant  for  inter- 
pretation. We  look  In  vain  for  an  Instruc- 
tion or  direction  under  any  conditions  to  sell 
these  fiamplea  The  circumstance  of  char- 
ging the  sample  to  the  agent  as  casb  does 
not  obligate  him  to  pay  for  them,  unless  he 
falls  to  return  them  or  account  for  their  sale; 
much  less  does  it  authorize  him  to  sell  them. 
This  analysis  indicates  to  our  minds  the  true 
Intendment  of  the  contract.  The  agent 
agrees  to  one  of  two  things — either  to  re- 
turn the  samples,  or  to  sell  them  under  In- 
structions and  according  to  the  rules  of  the 
house;  not  th&t.  In  the  latter  alternative,  he 
has  instructions  to  sell  embodied  In  the 
schedule,  or  that  any  rule  of  the  house  per- 
mits him  to  do  so,  but  that  he  shall  sell 
when  so  Instructed,  which  must  come  as  an 
independent  direction  from  the  bouse  should 
It  at  any  time  or  for  any  reason  desire  the 
agent  to  dispose  of  them;  and  that,  when  a 
sale  is  made  In  pursuance  of  such  instruc- 
tion, then  that  the  agent  shall  account  In 
cash  or  by  an  itemized  statement,  according 
to  the  nature  of  the  sale. 

It  Is  argued  that  the  fourteenth  paragraph 
of  the  schedule,  namely,  "sell  no  goods  for 
future  delivery  unless  under  Instructions 
from  the  house,"  Is  a  positive  direction,  un- 
ambiguous in  any  particular,  and  that.  If  the 
parties  meant  that  samples  should  not  be 
sold  except  under  specific  instructions,  then 
that  they  would  have  said  so  in  as  direct 
language:  hence  we  are  to  Infer  that  in- 
structions for  the  sale  of  samples  were  In- 
tended. But  this  does  not  follow.  The  lan- 
guage of  the  paragraph  referred  to  is,  it 
must  be  conceded,  more  direct  than  that  set- 
ting forth  Dlener's  agreement  to  sell  under 
the  Instmctlons;  yet  It  appears  to  us  that  its 


purpose  is  not  more  clear.  The  plain  mean- 
ing of  the  agreement  that  be  shall  sell  under 
instructions  Is  that  he  shaU  sell  only  when 
he  has  them,  and,  none  being  found  in  the 
schedule.  It  must  be  concluded  that  he  sold 
without  the  Intended  or  requisite  authority, 
as  measured  by  the  terms  of  the  contract 
Clauses  16  and  17  cast  no  light  that  alda  us 
In  construing  the  contract  They  are  simply 
designed  as  admonitions  to  the  salesman  to 
obtain  a  full  understanding  of  tbe  Instruc- 
tions before  entering  upon  the  discbarge  of 
his  duties  and  obligatious,  so  that  the  inter- 
ests of  the  house  may  he  better  sabeerved  In 
accordance  with  Its  manner  and  ideas  of 
transacting  business. 

This  disposes  of  the  case.  Dlener  being 
without  authority  or  power  under  the  con- 
tract to  dispose  of  these  samples,  defendant 
obtained  no  title  by  bis  purchase  from  blm 
without  instrnttlona  from  the  house  to  sell 
them. 

The  Judgment  of  tbe  trial  court  will  tbere- 
fore  be  affirmed,  and  it  Is  eo  ordered. 


DBCHBNBACH  v.  BIMA.* 
(Supreme  Court  of  Oregon.   Nor.  28,  1904.) 

X^DIABD  AMD  TBIf  ART— PABOI.  UUJBB— STAT- 
UTS  or  FBAUD8— KOTOPPEIy^PBCIMC 

FKXFOSUANCB. 

1.  An  oral  agreement  to  lease  certain  real  es- 
tate from  July  1,  1903,  to  January  1,  1906, 
was  void  under  the  statute  of  frauds. 

2.  A  parol  promise  to  lease  certain  real  estate 
for  a  term  of  years,  on  which  defendant  relied 
in  purchasing  a  stock  of  goods  on  the  prem- 
iBes.  t>eing  a  mere  promise  as  to  future  action 
with  respect  to  a  right  to  be  acquired  under  an 
agreement  not  yet  made,  was  Insufficient  to  es- 
top plaintiff  from  denying  the  validity  of  such 
contract  under  the  statute  of  frauds. 

8.  Wlwre  defendant  entered  certain  premlseit 
In  controversy  by  virtue  of  a  lease  to  Ms  ven- 
dor, and  the  improvements  thereon  were  made 
during  the  contmuaace  of  such  v^dor's  ten- 
ancy, defendant  was  not  entitled  to  enforce  in 
eqoity  the  landlord's  promise  to  ezeeote  a  new 
lease  to  defendant  for  a  term  of  yean,  wUdi 
was  Tcrtd  under  the  statute  of  frauds. 

Ai^teal  from  Circuit  Court  Mnltnomah 
(bounty;  M.  C.  George,  Judge. 

Action  by  J.  Decbenbacta  against  D.  (3. 
Rima.  A  Justice's  Judgment  in  tarm  of 
plaintiff  was  reversed  on  appeal  to  tbe  cir- 
cuit court,  and  plaintiff  appeals.  Beversed, 

See  77  Pac.  891. 

Wirt  Minor,  for  appellants.  Edward  Men- 
denhall,  for  reqiondent 

BEAN,  J.  This  was  an  action  of  forcible 
entry  and  detainer.  The  plaintiff  bad  Judg- 
ment in  tbe  Justice's  court,  but  upon  an 
appeal  defendant  prevailed  In  a  trial  in  the 
circuit  court  The  plaintiff  Is  the  owner  of 
certain  premises  In  Portland,  known  as  No. 
400  East  Morrison  street  In  June,  1903. 
one  Lake  was  in  possession  thereof  under 
an  oral  agreement  as  tenant  from  month  to 
month,  paying  bis  rent  in  advance.  Lake 


'Rcheftring  denied  January  l(|;-)906.  . 
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had  paid  his  rent  to  July  1.  1003,  and  on  the 
lltb  day  of  June  he  hold  hU  business  to  the 
defendant,  Blma,  who  Immediately  took  pos- 
session. On  June  25th,  and  before  the  ex- 
piration of  the  month  for  which  Lake  bad 
paid  the  rent;  the  plaintlfit  served  notice  to 
quit  upon  Rlma  and  Lake,  bat  Rlma  refused 
to  vacate,  and  thereupon  this  proceeding  was 
commenced.  The  complaint  Is  in  the  usual 
form  In  actions  of  this  kind.  The  answer 
admits  the  plaintUf's  ownership  of  the  prop- 
erty in  question,  but  denies  his  right  to  the 
possession,  or  that  defendant's  holding  la  un- 
lawful. For  a  farther  and  separate  defense 
It  Is  averred  that  in  June,  1903,  Lake  de^ 
Blred  to  sell  his  famiture,  fixtures,  stock  of 
goods,  and  good  will  to  the  defendant  for 
92,S00— being  $1,500  more  than  the  property 
was  reasonably  worth,  unless  the  buyer 
could  secure  a  lease  of  the  premises  from 
the  plaintiff  from  July  1,  1903,  to  January  1, 
190^  at  a  montbly  rental  of  9115;  that  de- 
fendant was  unwilling  to  make  the  purchase 
and  pay  more  than  $1,000  for  the  business 
unless  be  could  obtain  such  lease;  that  plain- 
tiff, knowing  such  facts,  in  order  to  Induce 
blm  to  buy  the  property  and  business  for 
$2,500,  to  expend  $50  In  improvements,  and 
to  occupy  the  premises  from  July  1,  1903, 
nntll  January  1,  1906,  at  a  montbly  rental  of 
$115,  "then  snd  there  willfully  represented 
to  and  promUed  defendant  that  if  he  would 
purchase  said  property  and  business  so  of- 
fered for  sale  from  -  said  Lake  for  $2,500, 
and  make  said  expenditure  of  $50,  and  en- 
ter Into  possession  of  said  premises  there- 
under, to  occupy  the  same  from  July  1,  1903, 
until  January  1,  1906,  the  plaintiff  would, 
upon  such  purchase  and  e:q)endlture  being 
made,  make  him  a  lease  for  said  term  at 
■aid  rental;  that;  relying  npon  said  repre- 
aentatlonB  and  promise  of  plaintiff,  and  not 
otherwise,  this  defendant  was  Induced  to 
and  did  purchase  aald  property  and  business 
from  aald  La^ke,  and  paid  him  therefor  $2,- 
500,  and  entered  Into  and  upon  and  occupied 
said  premises  and  expended  said  $50  on  im- 
provementa  and  agreed  to  accept  aald  lease''; 
that  plaintlfl  has  refused,  and  now  refuses, 
to  make  the  lease,  although  defendant  has 
duly  performed  all  the  requirements  on  his 
part,  and  Is  ready,  able,  and  willing  to  com- 
ply with  the  terms  of  the  contract  by  the 
pigrment  of  the -monthly  rental  during  the 
term  from  July  1,  1803,  to  January  1,  1906; 
that  by  reason  of  these  facta  plaintiff  is  es- 
topped to  allege  that  defendant  unlawfully 
occntdes  the  premises,  or  any  part  thereof, 
by  force. 

There  are  many  assignments  of  error,  but 
all  involve  substantially  the  contention  tiiat 
the  facta  stated  In  the  answer  do  not  con- 
Btltute  an  estoppel.  That  the  alleged  prom- 
ise or  agreement  of  the  plaintiff  to  lease  de- 
fendant the  premises  In  controversy  from 
July  1,  1908,  to  January  2,  1900,  Is  void  un- 
der the  statute  of  frauds  la  not  questioned. 
B.  &  C.  Comp.  i  797;  Pulse  v.  Hamer,  8  Or. 


251;  White  v.  Holland,  17  Or.  4,  8  Pac.  573; 
Rosenblat  v.  Perkins,  18  Or.  159,  22  Pac. 
598,  6  L.  R.  A.  257.  It  Is  Insisted,  however, 
that  under  the  facts  alleged  tn  the  answer 
plaintiff  is  estopped  by  bis  conduqt  to  deny 
the  validity  of  such  contract,  or  that  de- 
fendant's possession  of  the  premises  is 
wrongful  or  unlawful.  To  this  position 
there  is  a  complete  and  obvious  answer. 
Estoppel  In  pals  arises  from  misrepresenta- 
tion or  concealment  of  a  material  fact,  and 
rests  on  the  ground  that  It  would  be  a  fraud 
in  a  party  to  assert  what  his  previous  con- 
duct has  denied  when  others  have  acted  on 
the  faith  of  that  denial.  Such  an  estoppel 
can  rarely  arise  unless  It  has  reference  to  a 
preswit  or  past  state  of  things,  or  relates  to 
an  Intended  abandonment  of  an  existing 
right;  and  it  has  no  application  to  a  mere 
breach  of  a  promise  or  covenant  relating  to 
the  future.  2  Bigelow.  Estoppel  (5th  Ed.)  p. 
674;  2  Herman,  Estoppel,  g  730;  11  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  424,  425.  "If  the 
representation,"  says  Mr.  Justice  Field,  "re- 
late to  something  to  be  afterwards  brought 
Into  eclstence,  It  wUl  amount  only  to  a  dec- 
laration of  Intentlcm  or  of  opinion,  liable  to 
modification  or  abandonment  upon  a  change 
of  circumstances  of  which  neither  party  can 
have  any  certain  knowledge.  The  only  case 
In  wblcb  a  representation  as  to  the  future 
can  be  held  to  operate  as  an  estoppel  is 
where  it  relates  to  an  intended  abandonment 
of  an  existing  right,  and  is  made  to  influ- 
ence others,  and  by  which  they  have  been 
Induced  to  act  An  eatoppel  cannot  arise 
from  a  promise  as  to  future  action  with  re- 
spect to  a  right  to  be  acquired  upon  an 
agreement  not  yet  made."  And  again:  "But 
the  doctrine  bas  no  place  for  application 
when  the  statement  relates  to  righta  depend- 
ing upon  contracts  yet  to  be  made,  to  whicb 
the  person  complaining  la  to  be  a  par^.  He 
has  it  In  Ilia  power  in  such  cases  to  guard  in 
advance  agalnat  any  consequences  of  a  sub- 
sequent change  of  Intention  and  conduct  by 
the  person  with  whom  be  la  dealing."  In- 
surance Go.  T.  Mowry,  96  U.  S.  544,  24  h. 
Ed.  674.  Now,  In  the  case  in  hand,  there 
was  no  Ailse  representation  or  concealment 
of  any  fact  by  plaintlfl  that  Induced  the  de- 
fendant to  purchaae  Lake's  business.  The 
only  contention  la  that  in  making  such  pur- 
chaae he  relied  on  the  verbal  promise  of  the 
plaintiff  that;  if  be  would  buy  the  bnslness, 
the  plaintiff  would  thereafter  execute  to  him 
a  lease  of  the  premises  for  more  than  one 
year.  This  contract  was  void  by  the  stat- 
ute of  frauds^  and  Is  therefore  void  for  all 
purposes.  It  confci-red  no  right  upon  the 
defendant  and  created  no  obligation  on  the 
part  of  the  plaintiff.  Kor  Is  the  Intent  of 
the  plaintiff  In  making  the  contract  or  agree- 
ment at  all  material.  He  may  have  Intend- 
ed never  to  perform,  or  may  have  expected 
that  Rlma  would  be  subjected  to  inconven* 
lence  and  loss  by  relying  upon  it;  yet  bis 
liability  is  unchanged.    Tbe  contract  was 
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one  To]d  under  the  statute,  and,  as  said  by 
Mr.  Justice  Andrews  In  Dung  v.  I'arker,  02 
N.  y.  41)4:  "Tbat  a  party  wtis  Ignorant  of 
the  law,  or  that  he  condded  in  the  promise 
ot  another,  and  acted  upon  It  to  his  disad- 
vantage, has  never  been  held  to  be  an  an- 
swer to  the  statute."  A  parol  contract  for 
the  leasing  of  real  property,  void  under  the 
statute  of  fraada,  may  be  enforced  by  a 
court  of  equity  when  It  has  been,  so  far  part- 
ly performed  by  the  leasee  that  It  would  be  a 
fraud  upon  him  unless  the  agreement  shonld 
be  folly j>erformed.  Wallace  t.  Scogglng,  18 
Or.  002,  21  Pac.  658,  17  Am.  St.  Rep.  749; 
McMahan  t.  Whelan,  44  Or.  402,  75  Pac. 
715.  But,  ta  have  such  an  effect,  there  mast 
be  an  entry  Into  possraslon  by  the  tenant 
under  and  by  Tlrtne  of  the  contract  and 
other  acta  of  part  performance  must  have  re- 
ferred to  and  been  In  execution  of  sncta  con- 
tract Barrett  t.  Schlelch,  87  Or.  613.  62 
Pac.  792;  Watoman,  Spec.  Performance,  | 
261;  Wheeler  t.  Reynolds,  66  N.  T.  227. 
Now.  there  Is  no  allegation  that  Rlma  en- 
tered into  poBsesaion  of  the  premises  under 
the  alleged  contract  with  the  plalntUf,  or 
that  he  paid  any  vmt  thereunder,  or  did  any 
act  whatever  in  part  perfmmance  of  such 
contract.  His  entry  was  under  and  by  vir- 
tue of  the  lease  to  Lake,  and  the  Improve- 
ments made  by  him  were  made  during 
Lake's  tenancy.  Before  the  expiration  of 
Lake's  lease  the  plaintiff  repudiated  and  re- 
fused to  be  bound  by  his  oral  contract  with 
defendant  for  the  subsequent  leasing  of  the 
property,  and  had  served  a  notice  to  quit 
We  are  of  the  opinion,  therefore  that  the 
answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense,  and  that  the  motion  of  the 
plaintiff  for  judgment  should  have  been  sns- 
talnmi. 
Reversed  and  remanded. 


DUFF  T.  WILLAMErmS  IRON  &  STEEL 

WORKS. 

(Supreme  Goart  of  Oregon.    Nov,  28,  1904.) 
iNjGBT  TO  SBBVAins-iraauoxnci  or  rsLLow 

SBBVAnT— PUADINO  DBPBNBB. 
1.  In  an  action  for  personal  injuries,  an  in- 
struction la  erroneous  which  permits  a  verdict 
for  defendant.  If  the  Injur;  resulted  from  the 
nesligencc  of  a  fellow  servant,  where  that  de- 
fense is  not  pleaded. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  78  Pac.  363. 

BEAN,  J.  Where,  In  a  personal  Injury 
case,  it  clearly  appears  from  plalntlfTs  tes- 
timony that  the  injury  was  due  to  the  negli- 
gence of  a  fellow  servant,  he  should  be  non- 
suited, although  such  negligence  is  not  plead- 
ed as  a  defense,  for  the  same  reflEioD  that  he 
should  be  If  his  proof  shows  that  the  Injnry 
was  due  to  contributory  nepliuence.  Tiickfr 
V.  Northern  Terminal  Co..  41  Or.  Hi'.  fiS  Vac. 
420.  But  there  is  no  such  question  in  this 
case.    The  bill  of  exceptions  does  not  pur- 


port to  contain  all  the  evidence,  and  tbe 
court  below  ruled — we  must  assume,  correc  t- 
ly — that  there  waa  evidence  tending  to  sho\f" 
that  the  death  of  plaintiff's  intestate  was  not 
due  to  tbe  negligence  of  Hylander,  a  fellow 
servant,  but  to  that  of  Jones,  who  stood  In 
the  place  of  and  represented  the  master. 
There  was  a  controversy  as  to  whether 
there  was  any  negligence  at  all,  and.  if  so. 
whether  It  was  that  of  Jones  or  Hylander. 
The  court  charged  the  Jury  that  If  the  acci- 
dent was  due  to  the  negligence  of  Jones, 
plaintiff  could  recover,  but,  If  to  that  of  Hy- 
lander, he  could  not.  The  latter  Instruction 
was  error,  because  It  submitted  to  the  Jury 
a  defense  not  pleaded,  and  it  is  immaterial 
whether  it  was  based  upon  testimony  given 
by  the  plaintiff  or  the  defendant  The  state- 
ment in  Wild  T.  Oregon  Short  Line  By.  Co., 
21  Or.  159.  27  Pac.  954,  that  "the  negligence 
of  a  co-servant  with  plaintiff  engaged  in  tiie 
same  general  undertaking  could  not  be  said 
to  be  the  negligence  of  the  defendant^'  was 
plainly  by  way  of  argument  only,  and  was 
not  a  decision  of  a  point  involved  In  tbe  case. 
EUgglus  V.  Missouri  Pacific  Ry.  Co.,  43  Mo. 
App.  547,  was  not  overruled,  though  disap- 
proved, by  Sbeeban  Prosser,  55  Mo.  App. 
569.  The  former  was  a  decision  by  the  Kan- 
sas City  Court  of  Appeals  and  the  latter  by 
the  St  Louis  Court  of  Appeals.  Both  courts 
are  ot  equal  dignity  and  rank,  and  have  sim- 
ply taken  opposite  viewB  fqion  a  diqiinted 
question. 
Petition  denied. 


WOLF  V.  CITY  &  SUBURBAN  RT.  CO. 
(Supreme  Court  of  Oregon.    Nov.  28,  1904.) 

8TBSEI  BAILWATB— CBOBSlna  ACXTIDEBT— COH- 
TBIBDTOBT  nEGUOBNCB— QUEBTIOK 
FOB  COUBT. 
1.  One  who  In  broad  daylight  stops  beside  a 
street  car  track  till  the  car  approaching  at  an 
unlawful  speed  is  within  10  feet  of  him,  when 
he  attempts  to  cross  in  front  of  It,  Is  guiltv  of 
contributory  negligence,  as  matter  of  law,  dot- 
rlng  recovery  tor  his  Injury. 

On  rehearing.  Denied. 

For  former  report  see  72  Pac.  829. 

MOOBE,  O.  J.  A  petition  for  B  rehearlns 
having  bean  filed,  it  is  contoided  therein  that 
an  error  was  committed  In  .concluding  that 
the  lower  court  Improperly  denied  defendant's 
request  to  direct  a  rerdlct  In  its  fsTor.  It  la 
argned  ttiat  in  reversing  the  judgment  which 
Is  based  on  a  verdict  this  court  reviewed 
confilcting  testimony,  and  deduced  a  conclu- 
sion from  what  it  considered  to  be  a  prfr- 
ponderance,  thereby  Invading  tbe  (wovince 
of  the  jury.  The  testimony  of  plaintiff's 
witnesses  tends  to  show  that  tbe  day  on 
which  tbe  accident  occurred  was  clear  and 
dry;  that  the  rate  of  speed  prescribed  by  or- 
dinance for  the  oi)eration  of  street  cars  in 
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the  city  of  Portland  was  eight  miles  an 
hoar;  that  the  car  causing  the  Injury  was 
bearlly  loaded  with  pasaengM-a,  and  running 
down  a  steep  grade  faster  than  the  regula- 
tions permitted;  Uiat  the  gong  on  the  car 
was  not  struck,  nor  the  speed  slackened,  nn- 
tll  after  the  Injury  was  Inflicted;  and  that 
Mr.  Wolf,  though  ptmsessed  of  good  eyesight 
and  hearing,  did  not  halt  in  crossing  the 
street  In  front  of  the  approaching  car.  None 
of  plaintiff's  witnesses,  except  possibly  Mrs. 
Alter,  seems  to  bare  observed  Wolf  as  be 
crossed  the  street  until  he  reached  eltiier 
the  west  line  of  rails— the  car  being  on  the 
east  track— or  until  ttie  car  had  nearly  reach- 
ed the  crossing,  so  that  the  testimony  of  de- 
fendant's witnesses  that  he  halted  in  the 
western  double  track  until  the  car  was  near- 
ly opposite  blm  before  proceeding  on  his  jour- 
ney la  not  contradicted.  Josepb  Friedman, 
plaintiff's  witness,  who  beheld  the  accident, 
testifled  that  he  did  not  see  Mr.  Wolf  until 
one  more  step  would  have  taken  blm  out  of 
harm's  way.  Mrs.  Alice  Walker,  a  witness 
tor  the  prosecution,  says  she  first  saw  Wolf 
on  the  west  aide  of  First  street  ss  he  was 
crossing  it,  but  on  redirect  examination  she 
qualifies  this  declaration  by  stating:  "I  nev- 
er noticed  him  until  the  car  bit  him  there.** 
Mrs.  Motts,  another  witness  for  the  same 
party,  who  was  standing  with  Mrs.  Walker 
at  the  northeast  corner  of  First  and  Mill 
streets,  waiting  for  the  car,  at  the  time  of 
tbe  acddent,  in  answer  to  the  qnestion,  "On 
what  part  of  the  crossing  was  he  [Wolf] 
what  yon  first  saw  him?"  replied,  "I  was 
on  ttae  comer,  and  he  came  right  between 
the  car  and  me."  On  cross-examination  she 
stated  that  when  she  first  saw  Wolf  he  bad 
reached  the  west  track.  "Q.  And  you  bad 
not  seen  him  before  that?  A.  No,  sir." 

Mrs.  Era  Alter,  who  testified  by  an  inter- 
preter, said  she  was  standing  south  of  the 
■outfaeaat  comer  of  Mill  and  First  streets 
at  the  time  of  the  accident;  that  she  first 
saw  Wolf  as  he  started  to  cross  the  latter 
street;  that  be  walked  without  stopping;  and 
that  she  watched  the  car  and  Wolf  from  the 
time  she  saw  them  until  the  accident  hap- 
pened. The  writer  hereof  entertained  the 
opinion  that  the  teattmony  of  this  witness  re- 
spectintf  Wolfs  actions  Immediately  pre- 
ccdiog  the  accident  was  sufficient  to  dispute 
the  testimony  given  by  defendant's  wlt- 
n esses,  and  that  based  thereon  the  cause 
was  properly  submitted  to  the  Jury;  but  the 
opinion  heretofore  rendered  states  that  the 
position  occupied  by  Mrs.  Alter  was  such  as 
to  render  It  physically  impossible  for  her  to 
have  seen  Wolf  all  the  time  he  was  cross- 
ing the  street,  because  the  car,  after  passing 
her,  obstructed  her  view  of  him,  and  the 
petition  for  a  rehearing,  referring  to  this 
declaration,  admits,  "This  Is  undoubtedly 
tme."  Accepting  such  coucession  as  a  cor- 
rect statemont  of  the  fact,  a  review  of  the 
testimony  given  by  defendant's  witnesses 
becomes  necessary: 


G.  Grohs,  who  was  standing  on  the  front 
platform  of  tbe  car,  at  the  right  of  the 
motorraan,  says  that  he  first  saw  Mr.  Wolf 
crossing  the  street,  whereupon  the  gong  was 
struck  and  the  brake  applied,  causing  the 
speed  of  the  car  to  slacken;  that  Wolf  stop- 
ped In  the  west  track,  whereupon  the  brake 
was  released,  and,  the  car  going  forward,  he 
jumped  hi  front  of  it  when  it  was  about  sev- 
en or  eight  feet  from  him.  On  cross-ex- 
amination, in  referring  to  plaintiff's  husband, 
the  witness  was  asked,  "When  be  stopped, 
bow  far  was  the  car  from  him  at  that  time?" 
and  answered:  "I  guess  about  50  feet.  Q. 
What  was  Mr.  Wolf  doing  during  the  time 
the  car  was  running  that  40  feet?  A.  He 
just  made  a  stop  there."  The  testimony  of 
this  witness  Is  corroborated  by  that  of  C.  F. 
Lawson,  the  motorman  in  charge  of  the  car, 
and  also  by  that  of  J.  B.  Garswell,  a  pas- 
senger thereon  at  the  time  of  the  accident. 
Josepb  S.  Bier,  another  passenger,  in  speak- 
ing of  Wolf  as  he  halted  in  the  west  track, 
testifled  as  follows:  "He  looked  right  at  the 
car."  Lawson,  in  referring  to  Wolf  at  the 
time  the  brake  was  aiq;>lled,  says:  "When  I 
stopped  he  looked  up  towards  the  car."  This 
witness,  in  answer  to  the  question,  "Was 
there  anything  between  the  car  and  him  to 
obstruct  his  vision?"  replied,  "There  was 
nothing  to  obstruct  bis  view  at  all."  Cars- 
well,  who  saw  plainUfTs  husband  on  the 
tratA,  was  asked,  "Was  there  anything  to 
obstract  your  view  of  Wolf?'  and  answered, 
"Nothing."  A  fair  analysis  of  the  testl- 
,  mony  shows  that  there  is  no  controversy  or 
dispute  In  relation  to  Woirs  having  stoiwed 
on  the  west  line  of  rails,  and  remained  in 
that  position  until  the  car  had  reached  a  line 
about  10  feet  south  of  blm,  when,  suddenly 
trying  to  cross  In  front  of  1^  he  sustained  an 
Injury  which  caused  bis  death.  Though  the 
witnesses  for  the  respective  parties  disagree 
in  their  testimony  In  several  matorlal  mat- 
ters, the  plaintiff's  r^ht  of  action  depends 
on  the  consideration  of  a  single  question — 
whether  or  not  her  husband's  proximity  to 
■the  car  when  be  attempted  to  crom  In  front 
of  it  affords  such  evidence  of  contributory 
negligence  that  the  trial  court  could  say,  as 
a  matter  of  law,  that  It  precluded  a  recovery 
of  the  damages  sustained  in  consequence  ot 
the  injury  inflicted.  In  discussing  this  sub- 
ject It  will  be  assumed  that  the  testimony 
given  by  plaintiff's  witnesses  and  the  Infer- 
ences deduclble  therefrom  are  true,  and  tend 
to  show  that  at  the  time  of  the  accident  the 
car  was  running  at  a  prohibited  rate  of  speed, 
and  that  the  gong  was  not  sounded.  Wolf 
was  attempting  to  cross  a  public  street  on  a 
walk  provided  for  that  purpose,  and  had  a 
right  to  pursue  his  journey  on  the  line  se- 
lected. If  n  pedestrian  could  not  legally 
cross  a  line  of  rails  in  a  poi>u1ou9  city  In 
front  of  a  street  car,  his  travel  on  the  public 
thoroughfares  occupied  by  street  railways 
would  uecessnrlly  be  limited  to  a  few  hours 
nt  night,  when  curs  cease  running,  for  In  the 
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daytime  they  constantly  follow  each  other  In 
rapid  succession,  and  any  crossing  of  the 
street  would  necessarily  he  in  front  of  a  car. 
So,  too,  a  street  car  company,  having  se- 
cured a  franchise,  has  a  lawful  right  to  propel 
cars  along  its  tracks,  and  Is  not  compelled  to 
desist  therefrom  becanse  some  puhllc  cross- 
ing oD  Its  lines  may  be  occupied  by  pedes- 
trians, for,  If  the  converse  were  true,  no 
street  car  could  be  operated  except  when 
inclemency  of  weather  or  daricness  suspended 
such  travel,  thereby  rendering  the  operation 
of  street  cars  unprofitable  and  of  do  use  to 
the  public.  Travelers  on  foot  and  in  car- 
riages, as  well  as  street  car  companies,  have 
equal  and  reciprocal  rights  in  and  to  the  use 
of  public  streets,  and  neither  can  deprive 
the  other  of  the  enjoyment  thereof.  Because 
a  person  Is  authorized  to  cross  a  street  car 
track,  the  exercise  of  such  right  will  not  Jus- 
tify his  attempting  to  do  so  in  front  of  an 
approaching  car,  when  danger  therefrom  may 
reasonably  be  apprehended.  The  rights  of 
travelers  and  of  street  cars  to  use  public 
streets  being  commensurate,  and  the  degree 
of  responsibility  of  each  measured  by  the 
facility  with  which  their  respective  move- 
ments may  be  controlled,  the  crossing  of  a 
line  of  rails  by  a  person  sul  Juris  will  not  con- 
stitute contributory  negligence  unless  the 
proximity  of  an  approaching  car  would  have 
warned  an  ordinarily  prudent  mind  of  the 
Impending  danger.  Campbell  v.  Traction  Co., 
137  Cal.  565,  70  Pac.  624.  In  that  case  Mr. 
Justice  McFarland,  In  speaking  of  the  duty 
of  a  person  attempting  to  cross  the  track  of 
a  street  railway  in  front  of  a  car,  says:  "Of 
courae,  in  a  case  like  this  there  may  be  un- 
disputed facts  from  which  the  legal  conclu- 
sion of  contributory  negligence  necessarily 
follows,  and  this  may  be  so  when  the  collision 
happens  on  a  street  railroad.  But  as  has 
been  frequently  held  by  this  court,  the  same 
character  of  care  Is  not  demanded  of  one 
crossing  a  street  railroad  where  cars  are  fre- 
quently passing  at  a  slow  rate  of  speed  and 
can  be  easily  controlled  as  Is  demanded  of 
one  crossing  an  ordinary  steam  railroad  run- 
ning through  the  country,  on  which  heavy 
trains,  difficult  to  control,  go  at  stated  times 
with  great  8[)eed.  With  respect  to  a  street 
railroad,  the  mere  fact  that  a  person  at- 
tempts to  cross  it  when  a  car  Is  seen  to  be 
approaching  does  not  of  itself  constitute  con- 
tributory negligence.  Of  course,  one  In  close 
proximity  to  an  approaching  street  car  might 
walk  or  drive  In  front  of  It  so  suddenly  as  to 
clearly  be  guilty  of  contributory  negligence: 
but  ordinarily,  whether  or  not  he  was  negli- 
gent in  attempting  to  cross,  under  the  clr- 
aimstances  of  the  caa^  Is  a  question  for  the 
Jury." 

In  the  case  at  bar  we  think  the  undisputed 
testimony  shows  that,  though  it  be  admitted 
that  the  car  was  running  at  a  prohibited  rate 
of  speed,  and  that  no  bell  was  rung  as  the 
crossing  was  approached,  the  deceased,  hav- 
ing seen  the  car,  attempted  to  cross  in  front 


of  it,  and  In  such  proximity  thereto  that  his 
act  conclusively  shows  such  contributory  neg- 
ligence that  the  trial  court  should,  as  a  mat- 
ter of  taw,  have  told  the  Jury  that  plaintiff 
could  not  recover  for  the  Injury  sustained, 
and  hence  we  are  compelled  to  adhere  to  the 
former  opinion.  It  is  possible,  however,  that 
plaintiff  may  hereafter  be  able  to  prove  that 
when  her  husband  attempted  to  cross  the 
track  the  car  was  farther  away  than  Is  indi- 
cated by  the  testimony  of  defendant's  wit- 
nesses, and  what  has  been  here  said  ia  not  in- 
tended to  preclude  another  trial. 

The  petition  for  a  rehearing  must  be  de- 
nied, and  it  la  BO  ordered. 


MEYEB  V.  LIVBSLBT  et  aL 
(Supreme  Court  of  Oregon.    Nov.  28,  1904.) 

lAnDLOBD  AND  TEHANT— CKOPPINO  C0HTEA.CTS 
— ASSIONABUJTT— COHSSNT  OF  UITOLOBO. 

1.  Where  an  owner  of  hop  land  leased  the 
same,  with  improvements  thereon.  In  considera- 
tion that  the  lessee  should  pay  as  rental  one- 
fourth  of  the  average  qaalit?  of  the  hops  pro- 
duced on  the  land  daring  the  year,  with  the 
rl^t  to  use  the  landlord*B  appliances,  eta,  and 
the  lease  contained  no  stlpiuatlon  as  to  the 
manner  in  which  the  hops  should  be  cultivated, 
cared  for,  harvested,  or  wepared  for  market, 
the  lease  indicated  that  it  was  made  by  the 
landlord  in  reliance  on  the  ability,  diancto-, 
and  skill  of  the  lessee,  and  hence  the  latter  was 
not  entitled  to  assign  or  transfer  the  nme  with- 
out the  landlord's  consent 

Appeal  from  Olrcnlt  Court,  Polk  Oonnty; 
R.  P.  Boise,  Judge. 

Snit  by  J.  W.  Meyer  against  John  Tlncent 
and  others.  A  Judgment  was  rendered  hi 
favor  of  plalntitt,  and  defententa  T.  A. 
LIvesley  and  otbera  appeal.  Bevmed  and 
dismissed. 

W.  T.  Slater  and  Wirt  Minor,  for  appel- 
lants. J.  H.  McNary  and  Oscar  Hayter,  for 
respondents. 

BEAN.  J.  TblB  te  a  anlt  to  restrain  the 
defendants  fiom  treqiaBidttg  upon  or  inter 
f«1nK  -with  the  plaintUTs  poeseaaion  of  a 
bopyard.  On  March  7,  ISOO,  I.  H.  Simpson, 
being  the  owner  of  a  certain  tract  of  land  in 
Polk  county,  upon  which  the  bopyard  In 
question  was  situated,  leased  the  yard,  with 
the  ImprovementB  tbereon,  consisting  of  dry 
klln^  bop  poles,  etc.,  to  the  defendants,  for 
the  yeara  1900  to  1901,  Inclusive.  On  Octo- 
ber 2iS,  1908,  the  defendants  snblet  the  yard, 
together  wltb  the  hop  kilns,  bailer,  and  farm- 
ing implementa  mentioned  in  tlie  lease  from 
Simpson  to  them,  to  W.  D.  Huston;  agree- 
ing to  furnish  Hnston  one  of  tbe  dwelling 
houses  on  tbe  Simpson  plac^  or  to  remodd 
another  building  thereon,  and  tlie  use  of 
Simpson's  horses  in  the  cnltlTatlon  of  the 
hops  at  a  certain  stipulated  rate  par  day.  in 
consideration  of  whidi  Hnston  agreed  to  pay 
them,  as  rental,  one-fourtb  of  the  "average 
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quality"  of  the  hops  produced  on  the  land 
during  the  years  1903  and  1904.  On  Jas- 
iinry  11,  1904,  Hnston  assigned  to  the  plain- 
tiff all  his  right  and  Interest  in  and  to  the 
lease  or.  contract  between  blmself  and  the 
defendants.  This  assignment  was  not  ro> 
corded,  and  on  January  28.  1904,  the  defend- 
ants, wltliout  knowledge  or  notice  thereof, 
entered  Into  a  new  lease  with  Huston  for 
the  current  year;  taking  from  him  a  mort- 
gage on  his  interest  In  the  crop  to  be  grown 
during  that  year  to  secure  a  balance  due  for 
advances  made  the  previous  year.  It  was 
stipulated  in  the  new  lease  that.  In  case  of 
a  violation  of  any  of  Its  terms  by  Hnston, 
the  defendants  should  have  the  right  to  re- 
enter and  take  possession  of  the  hopyard,  to 
complete  the  cultivation  of  the  crop,  and 
harvest  and  sell  it;  paying  over  the  surplus, 
if  any,  to  Hnston.  In  March.  1004,  the  de- 
fendants attempted  to  enter  and  take  posses- 
sl<»i  of  the  hopyard  on  account  of  a  vlola^ 
tion  of  the  provisions  of  the  lease  or  agree- 
ment between  them  and  Huston,  when  this 
suit  was  brought  the  plaintiff  .to  enjoin 
tbem  from  doing  so. 

The  only  question  we  deem  It  necessary 
to  consider  is  whether  the  lease  from  the 
defendants  to  Hnston,  made  in  October, 
1902,  was  assignable  by  Huston  without  the 
consent  of  the  defendants.  The  plaintiff 
claims  title  under  such  an  assignment,  but, 
unless  Huston  had  authority  to  assign  the 
lease  to  him,  he  has  no  standing  In  court, 
and  the  other  questions  become  Immaterial. 

As  a  general  rule,  the  power  of  assignment 
is  incident  to  the  estate  of  a  lessee  of  real 
property,  unless  it  is  restrained  by  tlie  terms 
of  the  lease.  Wood.  Land.  &  T.  p.  529;  Tay- 
lor, Land.  &  T.  (9th  Ed.)  (  402.  But  a  lease 
of  land  upon  shares,  including  the  use  of 
buildings,  farm  implements,  stock,  and  other 
personal  property,  is  regarded  as  a  personal 
contract,  and  not  assignable  without  the  con- 
sent of  the  lessor,  because  the  amount  to  be 
received  by  the  lessor  r:id  the  care  of  the 
property  depend  upon  the  character.  Indus- 
try, and  skill  of  the  lessee.  Taylor,  Land. 
&  T.  (9th  Ed.)  SS  24,  24a;  Randall  v.  Chubb, 
46  Mich.  311,  9  N.  W.  429.  41  Am.  St  Rep. 
165;  Lewis  V.  Sheldoh.  103  Allcb.  102,  61  N. 
W.  269.  Randall  v.  Chubb,  supra,  is  much  In 
point.  Chubb  leased  certain  premlnes  to 
Stoddard  upon  shares  for  the  term  of  three 
years,  with  the  privilege  of  five.  Stoddard 
was  to  do  all  the  work.  And  all  the  seed,  and 
deliver  to  the  lessor  one-third  of  the  crop. 
The  farm  was  to  be  cropped  in  a  certain 
specified  way,  and,  as  in  the  case  at  bar,  the 
lessee  was  to  have  the  use  of  certain  prop- 
erty belonging  to  the  lessor.  The  court  held 
that  the  lease  was  not  assignable,  and  that 
an  attempt  to  asgign  It  worked  a  forfeiture  of 
tlie  estate  of  the  lessee,  and  the  lessor  could 
take  Immediate  steps  to  recover  possession. 
"The  very  nature  and  character  of  the  lease 
or  agreement,"  says  Mr.  Chief  Justice  Mars- 
ton,  "shows  that  it  was  a  personal  one  to  the 


defendant,  and  could  not  be  assigned  by  him 
to  a  third  party  without  the  consent  of  his 
lessor.  The  rent  or  share  which  the  latter 
would  receive  must  depend  very  much  upon 
the  character  of  the  lessee,  and  the  latter 
could  not  place  a  party  In  possession  of  the 
premises  who  might  not  be  a  good  husband- 
man, and  who  might  not  be  able  to  carry 
on  the  farm  operations  in  a  good,  careful, 
and  proper  manner.  Under  such  a  lease  the 
landlord  has  a  right  to  choose  his  tenant, 
and  he  may  be  willing  to  lease  upon  shares 
to  one  man,  and  yet  be  wholly  unwilling  to 
let  another  have  possession  upon  any  terms. 
So,  with  reference  to  the  use  of  his  farm 
implements,  one  might  be  a  careful,  prudent 
man.  who  would  take  good  care  of  them, 
while  another,  more  reckless,  would  not  by 
the  owner  be  permitted  to  use  them  upon 
any  terms."  The  same  principle  was  reaf- 
firmed in  Lewis  V.  Sheldon,  supra.  The  cas- 
es of  Dworak  v.  Graves,  16  Neb.  706,  21  N. 
W.  440.  and  Tates  v.  Kinney,  19  Neb.  276, 
27  N.  W.  182,  are  not  in  fact  in  conflict  with 
this  doctrine.  They  inrolve  the  right  of  a 
lessee  of  property  on  shares  to  sell  or  mort- 
gage his  interest  In  the  crop  after  it  has  been 
grown  without  the  consent  of  the  lessor,  and 
not  the  right  to  assign  or  transfer  all  his 
estate  or  interest  under  the  lease  to  another 
before  the  crop  Is  raised.  The  terms  of  the 
lease  from  the  defendants  to  Huston  bring  it 
directly  within  the  doctrine  of  the  Michigan 
cases.  The  lease  included  not  only  the  hop- 
yard,  the  successful  cultivation  of  which 
necessarily  depended  upon  the  Industry  and 
skill  of  the  lessee,  but  also  the  use  of  ob- 
tain buildings,  farm  implements,  and  per- 
sonal property,  the  care  of  which  likewise 
depended  upon  the  character  of  the  lessee. 
In  addition  to  this,  the  lease  is  Indefinite  as 
to  its  terms.  It  does  not  contain  any  stipu- 
lation as  to  the  manner  In  which  the  hops 
shall  be  cultivated,  cared  for,  harvested,  or 
prepared  for  the  market — provisions  usual  in 
leases  of  real  property.  Its  nature  and  terms 
would  seem  to  indicate  that  it  was  made  by 
the  defendants  in  reliance  upon  the  ability, 
character,  and  skill  of  Hnston.  From  the 
character  of  the  agreement  and  the  subject- 
matter  thereof,  we  are  led  to  conclude  that 
it  was  a  personal  contract,  which  Huston 
could  not  assign  or  transfer  so  as  to  substi- 
tute another  in  his  place  as  lessee  without 
the  consent  of  the  defendants. 

These  views  result  in  the  reversal  of  the 
decree  and  the  dismissal  of  the  bill,  and  it 
is  so  ordered. 


HAGER  V.  KNAPP  et  al. 

(Supreme  Court  of  Oregon.    Nov.  28,  1904.) 

nrSTICE  OT  THE  PEACE—APPBALB-^TBAnSCBIPT 
—CORRECTION— CIBCtJlT  COUBT— JUBISOIcnoil 
— DISCRETION— BEVIBW— COSTS. 

1.  In  appeals  from  judgments  given  In  Jus- 
tices' court!),  tlie  discretion  of  the  circnlt  court 
to  correct  omissions  in  the  transcript  not  helnf 
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reetricted  hj  rtatute,  the  court's  refusal  to  or- 
der such  correction  cannot  be  reviewed,  except 
for  an  abuse  of  such  discretion. 

2.  Tbougb  a  superior  court  may,  on  Ita  own 
motion,  award  a  certiorari  to  a  Justice  court  to 
correct  a  transcript  on  appeal,  when  an  in- 
spection thereof  discloses  that  important  parts 
of  the  record  have  been  omitted,  the  general  rule 
is  that  it  will  not  do  so  when  by  failure  or  neg- 
lect of  the  appellant  the  transcript  is  too  imper- 
fect Co  show  affirmatively  the  groondl  ctf  error 
on  which  he  Intends  to  rely. 

3.  Where  a  transcript  on  appeal  from  a  jus- 
tice disclosed  that  the  original  papers  filed  with 
the  justice  as  exhibits  were  not  attached,  but 
no  emdavit  was  filed  bj  appellants  showing  that 
the  omIssIonB  were  iDjonoas.  or  attempting  to 
ezciiEfe  their  neglect,  or  disclosing  when  they 
first  became  aware  of  the  fact.  It  was  not  an 
abuse  of  the  circuit  court's  discretion  to  refuse 
a  motion  to  Mrmit  an  amendment  of  the  reo- 
ord  on  a  rule  reqairing  the  justice  to  annex 
such  papers  and  to  amend  the  certificate,  made 
two  days  after  a  motion  had  been  made  to  dla- 
misa  the  appeal. 

4.  B.  &  C.  Oomp.  8  2246,  provides  for  the  fil- 
ing of  a  transcript  on  appeal  from  a  judgment 
of  a  justice  of  the  peace  with  the  clerk  of  the 
circiiil;  court,  and  declares  that  on  the  filing 
of  the  transcript  the  appeal  is  perfected,  ana 
thenceforth  the  action  Is  within  the  jurisdic- 
tion of  the  circuit  court.  Held,  that  where  a 
proper  notice  of  appeal  from  a  justice  bad  been 
given  or  served,  and  the  appellants  made  an 
honest  effort  to  give  an  undertaking  on  ap- 
peal, and  filed  with  the  clerk  a  transcript  con- 
taining the  material  entries  made  in  the  jus- 
tice's docket,  as  required  by  such  section,  which 
transcript  was  only  defective  for  failure  to  con- 
tain certain  original  papers  filed  with  the  Jus- 
tice, the  circuit  court  had  jurisdiction,  in  its 
discretion,  to  correct  the  transcript,  even  to  the 
supplying  of  the  entire  original  papers  filed  with 
the  justice  relating  to  the  appeal. 

5.  Where  the  circuit  court  had  jurisdiction  irf 
a  cause  on  appeal  from  a  justice  of  the  peace, 
it  had  Jurisdiction  on  dismissing  the  appeal  to 
render  judgment  against  the  appellants  for 
costs. 

Appeal  from  Circuit  Court,  Polk  County; 
Geo.  H.  Burnett,  Judge. 

Action  by  B.  Hager  against  L.  E.  Knapp 
and  another.  A  Judgment  was  rendered  dis- 
missing defendants*  appeal  from  a  Justice's 
Judgment  In  favor  of  plalntUt,  and  defend- 
ants appeal.  Affirmed^ 

This  action  was  commenced  in  a  Juatice'B 
court  In  Folk  comity  to  recover  money,  and, 
an  answK  having  been  filed,  the  cause  was 
tried  and  judgment  rendered  against  defend- 
ants, to  review  which  tbey  served  a  notice 
of  appeal  on  plaintiff,  gave  the  required  un- 
dertaking, and  within  the  time  prescribed  by 
law  filed  in  the  <!lrcuit  court  for  that  county 
a  transcript  of  all  the  docket  entries  of  the 
cause,  but  the  Justice  failed  to  annex  there- 
to any  of  the  original  papers  filed  with  him. 
Based  on  the  neglect  In  this  particular,  plain- 
tiff's counsel,  on  the  first  day  of  the  circuit 
court  for  that  county  next  following  the  al- 
lowance of  the  appeal,  moved  to  dismiss  it; 
and  two  days  thereafter  defendants'  counsel 
filed  a  cross-motion  for  a  rale  on  the  Justice 
requiring  bim  to  annex  the  omitted  papers 
to  the  transcript,  and  to  amend  his  certifi- 
cate thereto  so  as  to  show  a  compliance  with 
the  order  desired.  The  latter  motion  was 
denied,  the  appeal  dismissed,  and  Judgment 


rendered  against  defendants  (or  costs,  and 
they  apiyeal  to  this  court. 

W.  H.  Holmes,  tor  appellants.  Oscar  Hay- 
ter,  for  respondent. 

HOOBB,  0.  1.  (after  stating  ttae  tacts). 
The  statute  regulating  the  transfer  of  a 
cause  on  appeal  from  a  Judgment  given  in  a 
Justice's  court  Is  as  follows:  '*0n  or  before 
the  first  day  of  tiie  term  of  tlie  circoit  court 
next  following  the  allowance  of  the  appeal, 
the  appellant  must  cause  to  be  filed  wiUi  tiie 
cleik  of  such  idrcult  court  a  transcript  of  the 
cause.  The  transcript  must  ctmtaln  a  eopj 
of  all  the  material  entries  In  the  Jnstlce'i 
dodtet  relating  to  the  cause  or  the  appeal, 
and  must  have  annexed  thereto  all  Uie  orig- 
inal papers  relating  to  the  cause  or  Uie  ap- 
peal and  filed  with  the  Justice.  Upon  the 
filing  of  the  transcript  wltti  tlie  clerk  of  the 
circuit  cour^  the  lu^ieal  is  perfected,  and 
thenceforth  the  action  shall  t>e  deemed  pend- 
ing and  for  trbftl  tha«in  as  if  originally  com- 
menced in  such  courts  and  such  court  dull 
have  Jurlsdlctloii  of  misb  cause  and  shall 
proceed  to  hear,  determine,  and  try  the  same 
auew»  dinegarding  any  irregnlarlty  or  imper- 
fection in  matters  of  form  which  may  have 
occurred  in  the  proceedings  In  tiie  Jnstiee^ 
court**  B.  &  O.  Oomp.  I  2246.  An  Appeal 
from  a  Jodgment  or  decree  given  by  a  cir- 
cuit court  having  been  talcen  and  perfected, 
the  appellant  is  required  to  file  with  the  clerk 
of  this  court  a  transcrUit  of  the  cause.  Id. 
I  653.  When  it  appears  by  affidavit  to  tte 
satisfaction  of  the  Supreme  Court  that  the' 
transcript  Is  incomplete  In  any  particular 
substantially  affecting  the  merits  of  the  Judg- 
ment or  decree  appealed  from,  It  sluill,  on 
motion  of  the  respondent,  or  may  on  the 
cross^motion  of  the  appellant,  make  a  role 
upon  the  dwk  correcting  soch  omisslona 
Id.  i  G54.  The  statute  contains  no  provi- 
sion anthorlalng  the  drcuit  court  to  issue  a 
rule  on  the  Justice  commanding  him  to  cor- 
rect omissions  In  transcripts  issued  from  his 
court  It  does  embrace^  however,  the  fol- 
lowing clanseSf  as  tending  to  show  the  lib- 
eral policy  relating  thereto  prescribed  by  the 
Legislative  Assembly,  to  wit:  "The  appel- 
late court  may,  in  furtherance  of  Justice  and 
upon  such  terms  as  may  be  Just  allow  the 
pleadings  In  the  action  to  be  amended  so  as 
not  to  substantially  change  the  issue  tried 
in  the  Justice's  court  or  to  Introduce  any 
new  cause  of  action  or  defense."  Id.  I  2247. 
**An  appeal  cannot  be  dismissed  on  the  mo- 
tion of  the  respondent  (oi^  on  acconnt  at  the 
tmdertaklng  therefor  being  defective,  if  the 
appellant  before  the  determination  of  the 
motion  to  dismiss  will  execute  a  sufficient 
undertaking  and  file  the  same  tn  the  appel- 
late court  upon  such  terms  as  may  be  deem- 
ed Just."  Id.  S  2249.  An  Inspection  of  the 
enrolled  bill  on  file  In  the  ofiSce  of  the  Sec- 
retary of  State  discloses  that  the  word  "or," 
placed  in  parentheses  in  the  section  last 
quoted,  does  not  appear  In  the  original  ree- 
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ord.  Thoofh  the  doty  Ifl  Imposed  on  an  ap- 
pellant to  see  that  a  siifflcient  transcript  or 
abstract  of  the  proceedings  In  the  court  be- 
low is  filed  In  the  appellate  court,  If  he  pre- 
sents an  imperfect  copy  the  latter  court  on 
suggestion  of  a  diminution  of  the  record, 
Taay,  by  certiorari,  by  mandamus,  or  by  a 
rule  to  show  cause,  compel  the  custodian  of 
the  record  to  certify  up  for  amendment  any 
omission  therefrom.  8  Oyc.  114.  Every  su- 
perior court,  as  an  incident  to  and  in  aid  of 
Its  appellate  Jurisdiction,  possesses  plenary 
power  to  compel.  In  a  summary  manner,  an 
Inferior  court,  tribunal,  or  officer  to  perform 
the  obligation  which  the  law  enjoins  on  each, 
respectively,  relating  to  the  transfer  of  caus- 
es on  appeal.  Ohe  Oong  t.  Stearns,  16  Or. 
219,  17  Pac.  871;  McElvain  v.  Bradshaw,  80 
Or.  560,  48  Pac.  424.  Thus,  in  Bourne  t. 
Mackall,  1  Har.  &  G.  86,  the  record  of  the 
proceedings  intended  to  be  reviewed  on  a 
writ  of  error  not  having  been  sent  up  as  re- 
quired by  law,  a  rule  was  issued  requiring 
the  plaintiff  In  error  and  the  clerk  of  the 
lower  court  to  show  why  a  transcript  had 
not  been  returned  to  and  filed  in  the  Court 
of  Appeals. 

The  remedy  adopted  by  a  superior  court 
to  compel  an  Inferior  tribunal  to  supply 
omissions,  on  suggestion  of  a  diminution  of 
the  record,  is  generally  classed  In  text-books 
on  new  trial  and  appeal  under  the  title  of 
"certiorari"  (2  Enc.  Pi.  &  Pr.  305);  but,  by 
wliatever  name  It  may  be  called,  the  relief  I 
granted   is   practically   identical.   In   this  | 
state  a  writ  of  certiorari  tielng  known  as  a  ' 
"wrJt  of  review"  (B.  &  0.  Comp.  S  B&4),  the 
process  by  which  a  defective  transcript  on 
appeal  is  amended  on  suggestion  of  a  dlml-  : 
Dutlon  of  the  record  is  denominated  a  "rule" 
(Id.  i  654);  but  the  latter  procedure  Is  anal- 
ogous to  a  writ  of  mandamus.  In  that  It  com- 
pels an  Inferior  court  or  person  to  perform 
an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion (Id.  S  604).    It  is  also  similar  to  a  writ 
of  certiorari.  In  that  It  requires  such  court  or 
person  to  certify  as  to  an  alleged  omission 
In  a  transcript,  and,  If  true,  to  transmit  to  ' 
the  appellate  court  a  certified  copy  thereof 
(Id.  i  554),  and  hence  the  issuing  of  the  rule  | 
roust  necessarily  be  a  matter  of  sound  dis- 
cretion. 

At  common  law  the  Court  of  King's 
Bench  had  a  general  supervision  over  in-  '< 
ferlor  tribunals,  and  might  not  only  award  | 
a  certiorari  to  a  court  of  Inferior  Juriadic-  ; 
tion,  but  also  to  persons  Invested  with  power  ! 
to  decide  on  the  rights  of  parties.   In  the  ab-  ' 
sciitt  of  a  statute,  the  inherent  power  over 
inferior  tribunals  which  was  lodged  In  the 
Court  of  King's  Bench  In  Hngland  is  exer- 
cised by  the  courts  of  superior  Jurisdiction 
In  the  United  States.   4  Enc.  PI.  &  Pr.  12, 
14.   In  State  v.  Orrick,  106  Mo.  Ill,  17  S. 
W.  176.  829,  It  was  held  that  the  issuance  of 
a  writ  of  certiorari  to  correct  a  record  on 
oppeal  was  discretionary,  the  court  saying: 
78  P.— 43  ■ 


"No  showing  was  made  by  defendant  by  af- 
fldavit  or  by  other  evidence  that  the  tran- 
script was  Incorrect  The  writ  does  not  Is- 
sue aa  a  matter  of  right  on  mere  snggestion 
of  defects.  The  application  should  have 
been  supported  by  evidence  that  the  record 
was  defective."  In  Carry  v.  Woodward,  50 
Ala.  258,  it  was  ruled  that  a  certiorari  would 
not  be  awarded  by  the  Supreipe  Court,  at 
the  instance  of  the  appellant  to  bring  up 
pleadings  alleged  to  have  been  omitted  from 
the  transcript,  In  the  absence  of  a  showing 
as  to  the  contents  of  the  omitted  papers,  or 
the  time  when  the  moving  party  discovered 
the  defects  in  the  record,  or  the  diligence 
exercised  by  him  in  attempting  to  cure  the 
Imperfections. 

In  appeals  from  Judgments  given  in  Jus- 
tices' courts,  the  discretion  of  the  circuit 
court  in  the  issuance  of  a  rule  to  correct 
omissions  In  a  transcript  is  not  restricted  by 
statute,  and  Its  refusal  in  the  case  at  tnr 
to  require  the  Justice  to  attach. to  the  tran- 
script the  original  papers  filed  with  blm  can- 
not be  reviewed,  except  for  an  abuse  of  the 
Inherent  power  with  which  it  is  invested. 
Tt  was  the  duty  of  the  defendants  to  secure 
from  the  Justice  and  file  with  the  clerk  of 
the  circuit  court  a  sufficient  transcript  on 
appeal,  and  the  failure  to  do  so  is  presum- 
ably attributable  to  their  neglect  Though 
a  superior  court  may  on  its  own  motion 
award  a  certiorari  to  correct  a  transcript 
when  an  inspection  thereof  discloses  that 
Important  parts  of  the  record  have  been 
omitted,  the  general  rule  Is  that  It  will  not 
do  so  when  by  the  failure  or  neglect  of  the 
appellant  the  transcript  is  too  imperfect  to 
show  affirmatively  the  grounds  of  error  on 
which  he  intends  to  rely.  Fisher  v.  McNul- 
ty,  30  W.  Va.  186,  8  S.  E.  598.  In  Scribner 
V.  Gay,  5  Mich.  511,  it  was  held  that  though, 
on  a  proper  showing,  an  appellate  court  will 
compel  bills  of  exceptions  to  be  corrected  so 
as  to  conform  to  the  facts.  It  will  not  do  so 
until  It  la  shown  that  mistakes  exist^which 
are  Injurious  to  the  party  applying  for  the 
corrections;  the  court  saying:  "But  until 
affidavits  are  presented  establishing  the  ex- 
istence of  mistakes  Injurious  to  the  appel- 
lant It  would,  in  our  view,  be  highly  im- 
proper to  interfere."  In  the  case  at  bar  an 
Inspection  of  the  transcript  filed  in  the  clr* 
cult  court  would  have  shown  that  the  orig- 
inal papers  filed  with  the  Justice  were  not 
attached,  but  as  no  affidavit  was  filed  by  the 
defendants,  showing  that  the  omissions  were 
injurious,  or  attempting  to  excuse  their  neg- 
lect or  disclosing  when  they  first  became 
aware  of  the  defect  the  trial  court  did  not 
in  our  opinion,  abuse  its  discretion  in  refus- 
ing to  permit  an  amendment  of  the  record. 

It  is  contended  by  defendants'  counsel 
that  an  error  was  committed  in  rendering 
Judgment  against  their  clients  for  costs. 
The  power  of  the  circuit  court  to  give  any 
other  Judgment  than  that  of  a  dismissal 
must  rest  on  its  having  Jurisdiction  of  the 
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appeal.  It  will  be  remembered  that  the 
statute  confers  on  the  circuit  court  jurisdic- 
tion of  an  appeal  from  a  judgment  given  In 
a  justice's  court  upon  the  filing  of  a  tran- 
script, which  must  contain  a  copy  of  all  the 
material  entries  In  the  Justice's  docket  re- 
lating to  the  cause,  and  hare  annexed  there- 
to all  the  original  papers  pertaining  to  the 
appeal,  before  It  becomes  "a  transcript  of 
the  cause."  The  statutory  requirement  that 
only  material  entries  made  in  the  justice's 
docket  are  to  be  transcribed  and  sent  up  to 
be  Sled  with  the  clerk  of  the  circuit  court 
presupposes  the  omission  of  unimportant 
meniorandat  though  entered  in  such  docket. 
A,  justice  of  the  peace  being  authorized  to 
omit  unessential  minutes  from  the  copy  of 
tbe  record,  it  la  not  to  be  supposed  that  the 
Legislative  Assembly  Intended  that,  because 
of  his  inability  to  distinguish  between  ma- 
terial and  Im  materia]  entries  In  bis  docket. 
Jurisdiction  ot  the  appeal  was  to  be  deferred 
on  that  account.  To  assume  that  an  appeal 
should  be  dismissed  because  of  such  error 
Is  to  concede  that  the  statute  prescribing 
what  shall  constitute  a  transcript  of  the 
cause  was  designed  as  a  trap  to  defeat  the 
rights  of  an  appellant  We  think  there  can 
be  no  doubt  that,  notwithstanding  a  failure 
to  make  a  copy  of  all  tbe  material  entries  In 
tbe  justice's  docket  relating  to  an  appeal, 
the  circuit  court  will  not  be  deprived  of 
Jurisdiction;  and*  this  being  so,  no  reason 
exists  why  the  right  to  hear  and  determine 
a  cause  ia  not  ecmferred  when  a  copy  of  tbe 
record  sent  up  does  not  have  attached  there- 
to eome  of  or  all  tbe  original  papers  pertain- 
ing to  tbe  case  that  were  filed  with  the  jus- 
tice. 

Appeals  from  judgments  given  In  jus- 
Uces*  courts  are  tried  de  novo  In  the  circuit 
court  (B.  &  C.  Oomp.  fi  2246),  and  much 
weight  must  be  attached  to  the  pleadings 
filed  in  the  Inferior  tribunal;  but  the  all-im- 
portant step  In  the  procedure  that  confers 
Jurisdiction  of  the  appeal,  as  we  view  It, 
Is  the  filing,  within  the  time  prescribed  by 
law,  of  what  might  reasonably  be  considered 
a  transcript  of  the  cause,  showing  the  rendi- 
tion of  a  judgment  complained  of,  a  notice 
of  appeal,  an  undertaking  therefor,  and  the 
allowance  thereof,  or,  in  other  words,  the 
filing  of  a  copy  of  tbe  material  entries  lu  the 
justice's  docket.  An  appeal  from  a  judg- 
ment rendered  by  the  circuit  court  baving 
been  perfected,  the  appellant  within  80  days 
thereafter,  is  retjuired  to  file  with  tbe  derk 
of  tbe  Supreme  Court  a  transcript  or  an  ab- 
stract of  so  much  ot  tbe  record  as  may  be 
necessary  to  present  Intelligibly  tbe  ques- 
tions to  be  decided,  etc.,  "and  thereafter  the 
appellate  court  shall  hare  Jurisdiction  of  tlia 
cause,  but  not  othwwlse."  B.  ft  O.  Oomp. 
S  553.  When  It  appears  to  the  satisfaction 
ot  tbe  Sopreme  Court  that  the  transcript 
filed  It  Incomplete  in  any  particular  snbstan- 
tlftlly  affecting  the  merits  of  the  judgment 
ot  decree  appealed  from,  the  omission  may 


be  corrected  by  a  rule  upon  the  clerk  of  the 
court  below.  Id.  §  554.  If  it  wece  not  that 
the  latter  section  modifies  the  precedins.  It 
is  quite  probable  that  as  the  Supreme  Court 
secures  jurisdiction  of  an  appeal  in  the  man- 
ner prescribed,  but  "not  otherwise,'*  a  fail- 
ure strictly  to  comply  with  the  statutory  re- 
quirements would  prevent  Jurisdiction  of  an 
appeal  from  ever  attaching.  The  statute 
regulating  appeals  from  judgments  given  in 
a  justice's  court  does  not  provide  that  juris- 
diction shall  be  conferred  in  the  manner  pre- 
scribed but  "not  otherwise,"  and.  In  the  ab- 
sence ot  the  quoted  words,  we  think  that 
when  a  proper  notice  of  appeal  has  been 
given  or  served,  and  the  appellant  makes  an 
honest  effort  to  give  an  undertaking  oa  ap- 
peal, and  files  with  the  clerk,  within  the  time 
limited,  what  might  reasonably  be  consid- 
ered a  transcript  of  the  cause,  the  circuit 
court  has  jurisdiction,  and  may,  In  Its  dis- 
cretion, by  rule  on  the  justice,  correct  unj 
omissions  In  tbe  record,  even  to  the  supply- 
ing of  the  entire  original  papers  relating  to 
the  appeal  that  hare  bew  filed  with  the  joB- 
tlce. 

In  the  case  at  bar  these  several  steps  in 
the  procedure  were  taken,  and,  believing 
from  an  Inspection  of  the  transcript  that  ap- 
pellant's effort  to  perfect  the  appeal  was 
honest  the  circuit  court  secured  jurisdiction 
of  the  cause,  and  was  autbiHlzed  to  award 
a  recovery  of  coats,  which  Judgment  Is  af- 
firmed. 


BRIXBN  T.  JOROBNBBIM  et  al. 

(Suprune  Court  of  Utab.    Dee.  2,  1904) 

TBNDOB  A.ND  PUBCHA8EB— nKFAULT  OF  PUB- 
CHA»B— BBHBDT  OV  TSnDOB-^EnOnCBnT. 

1.  A  voidor  in  a  centnict  of  nAldi  does 
not  provide  that  time  is  of  the  essence,  nor  stip- 
ulate for  a  forfeiture  on  failure  to  pay  the 
price,  is  not  entitled  to  maintain  ejectment 
against  the  purchaser,  who  has  paid  a  part  of 
the  price  and  has  taken  poaaeasioD,  because  of 
hia  failure  to  pay  the  balance,  withoat  tbov- 
ing  an  abandonment  of  tbe  contract 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  O.  HaU,  Judge. 

Action  by  Johanna  Brlxen  against  Soren 
K.  Jorgensen  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

McOnrrln  A  Qustin,  for  appellant  Chris- 
tensen  ft  Ohrlatanaoa,  for  reQ)ondents. 

BA8KIN,  O.  J.  This  Is  an  action  ot  eject- 
ment to  reooTer  posaeoslon  of  tbe  tract  of  land 
described  In  the  complaint  Tbe  case  was 
tried  wltbont  a  Jury.  Tbe  findings  of  fact  and 
cenclnslons  of  law  In  the  court  below  fully  ap- 
pur  from  tbe  following  extract  from  tbe  oi^n- 
lon  of  tbe  ttlal  Judge,  whlcb  Is  sat  out  In  tiie 
record,  to  wit:  "From  tbe  evidence  submitted 
at  the  trial,  I  find  that  neither  me  plahiUff 
nor  the  defendants  hare  set  out  tbe  twms  ot 
the  contract  of  sale  and  pnrchase  In  tbe  conh 
plaint  or  answer.  Tbe  evidence  shows  that 
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the  contract  wa»  in  -wrltteg,  bnt  that  It  has 
been  lost  and  cannvt  be  fonnd.  By  Its  terms 
the  plaintiff  agreed  to  sell  to  the  defendants, 
and  the  defendants  to  purchase  from  the 
plalotlff,  the  land  described  fn  the  complaint, 
with  four  shares  of  flrst-class  water  rlgh^ 
to  be  used  In  Irrigating  the  lands  nntll  about 
tbe  lat  day  of  July  of  each  year,  and  two 
shares  for  the  balance  of  tbe  year,  ending 
December  319^  for  the  sum  and  purchase 
price  of  $2,500,  payable  as  follows:  Cash, 
92S0;  March  1,  1002,  the  further  sum  of  $750; 
and  March  1, 1005,  the  further  and  final  sum 
of  $1,900 — ^wlth  interest  on  the  deferred  pay- 
ments at  tbe  rate  of  six  per  cent  per  annum. 
At  the  ezecutton  and  delivery  of  the  con- 
tract, the  defendants  paid  plaintiff  $260,  and 
rabseqnently  entered  Into  possession  of  the 
premises,  and  have  ever  since  been  and  are 
now  In  such  possession.  Also  that  between 
March  and  June^  1902,  defendants  at  various 
times  made  partial  payments  aggregatlBg 
$250,  and  also  on  July  9  en-  10,  1002,  paid 
$200  more,  making  a  total  payment  of  $490 
upon  the  Installment  of  purchase  money  to 
be  paid  March  1,  1902,  and  leaving  a  balance 
of  $300  due  and  unpaid  upon  that  Install- 
ment; and  that  no  other  payments  have, 
been  made  by  the  defendants  to  the  plaintiff. 
It  Is  not  stipulated  In  tbe  contract  that  time 
was  of  Its  essence,  nor  did  the  contract  con- 
tain a  provision  for  forfeiture- upon  failure 
to  pay  any  part  of  tbe  purchase  money.  The 
evidence  does  not  show  that  there  was  a  re- 
scission or  cancellation  or  an  abandonment 
or  repudiation  of  tbe  contract  of  purcbase; 
and,  time  not  being  of  tbe  essence  of  llie 
contract,  it  would  seem  that  the  action  of 
ejectment,  as  in  this  case,  is  not  the  proper 
remedy;  that  the  plaintiff  has  a  vendor's 
lien  upon  the  premises  to  secure  the  payment 
of  the  purchase  money,  and  her  action  Is  one 
to  foreclose  such  lien."  There  are  no  excep- 
tions to  the  findings  of  fact  A  Judgment 
dismissing  tbe  action  was  made  and  entered. 
Tbe  appeal  Is  from  that  Judgment 

The  law  applicable  to  the  facts  found  Is 
aptly  stated  In  7  Bncy.  PI.  &  Pr.  319,  820. 
as  follows:  "Ejectment  may  be  maintained 
by  a  vendor  to  recover  possession  of  real  es- 
tate from  a  purchaser  who  has  gone  Into  pos- 
session, with  the  permission  of  tbe  vendor, 
under  a  contract  of  purcbase,  with  the  terms 
of  whlclji  he  falls  or  refuses  to  comply;  the 
vendor  being  then  at  liberty  to  treat  the  con- 
tract as  rescinded,  provided  the  contract  be 
first  legally  rescinded  by  the  vendor,  by  re- 
paying the  purcbase  money  already  paid, 
with  legal  interest  thereon,  less  a  fair  rental 
for  the  premises,  and  delivering  up  the  notes 
or  bonds  given  for  the  balance  of  the  put- 
chaee  money,  or  oCTerlng  to  do  so.  In  other 
words,  the  vrador  must  place  the  vendee  in 
atato  quo.  This  at  least  is  tbe  general  rule." 
See  caws  tbereio  cited;  also  Statey  v.  Mur- 
phy, 47  III.  241:  Bohall  V.  Dlller,  41  Oal.  532; 
Frink  V.  Thomas,  20  Or.  265,  25  Fac.  717.  12 
li.  R.  A.2881 


m 

We  are  of  the  opinion  that,  under  the 
facti'found,  ejectment  cannot  be  maintained. 
As  to  tbe  proper  remedy,  we  express  iu» 
opinion. 

The  judgment  Is  affirmed,  with  costs. 
BABTCH  and  McGAKTT,  JJ^  Concur. 


READ  READ. 

(Bapreme  Court  of  Utah.    Dec.  2,  1904.) 

DIVOBCE  —  AUMONT— AMOUNT    AWABDED— DIB- 
OBBTION  OF  COOBT— AUTHOarrT  OF  OOUBT 
TO  AI,TBB  AHOURT  AWABDBO. 

1.  The  awarding  of  alimony  and  the  fixing  of 
the  amoant  thereof  rest  in  tbe  discretion  of  th» 
court  and,  in  the  absence  of  an  abuse  of  dis- 
cretion, its  judgment  will  not  be  disturbed  out 
appeal. 

2.  In  determining  the  question  of  alimony,  the 
amount  of  property  owned  by  the  husband,  his 
ability  and  opportunity  to  earn  money,  the 
health  of  tbe  parties,  their  station  in  life,  and 
the  amount  and  kind  of  the  wife's  property 
should  be  taken  into  cMudderation  by  the  trial 
court 

8.  In  a  suit  for  divorce  it  appeared  that  the 
property  of  the  wife  consisted  of  a  half  inter- 
est in  a  dwelling  house  valued  at  $16,000,  from 
which  little  revenue  was  derived,  together  with 
mining  stock,  the  Incon^e  from  which  was 
fiuctuatlng.  Her  health  was  poor,  and  she 
had  no  means  of  support  except  that  derived 
from  her  property.  The  husband  was  Id  good 
health,  and  could  earn  from  $^  to  $300  per 
month,  and  owned  property  worth  alHiut  $10,- 
000.  Held,  that  an  allowance  to  the  wife  of 
$70  a  month  as  alimony  was  not  excessive. 

4.  Rev.  St  1898.  fi  3212,  which  declares  that 
sabsequent  changes  may  he  made  by  the  court 
in  respect  to  the  distribution  of  property  in 
decrees  for  divorce,  authorises  tbe  court  to 
make  anch  change  m  the  amount  of  alimony 
awarded  a  wife  in  a  decree  tar  divorce  as  will 
be  Just  to  both  parties,  in  view  of  their  changed 
condition. 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  O.  Qall,  Judge. 

Suit  for  divorce  by  Ula  Bead  against 
Charles  Read.  From  the  part  of  the  decree 
of  divorce  awarding  alimony,  defendant  a^ 
peals.  ACBrmed. 

Plaintiff  brought  this  action  to  obtain  a 
decree  of  divorce  on  tbe  ground  of  deser- 
tion. The  facts  In  the  case  are  about  as  fol- 
lows: Plaintiff,  who  is  37,  and  defendant 
who  Is  57,  years  of  age,  intermarried  Sep- 
tember 12, 1888,  and  ever  since  Said  marriage 
have  resided  in  Salt  Lake  Caty,  Utah.  Xo 
children  have  ever  been  bom  of  said  mar- 
riage. Defendant  la  engaged  In  mining,  and 
le  employed  by  two  different  mining  compa- 
nies, each  of  which  pays  him  a  monthly  sal- 
ary of  $100.  In  addition  to  the  compensa- 
tion thus  received  as  salaries,  he  Is  occasion- 
ally employed  as  an  expert  to  examine 
mines,  for  which  In  the  past  he  has  received 
on  an  average  of  $100  per  year.  He  specu- 
lates quite  extensively  in  mines  and  mining 


^  1.  Sm  DtvOTMk  vol.  17,  0«nt.  IHS-  II  nS.  CR. 
T  L  Whltmors  v.  BarOln,  t  Utafe,  in.  1  Pm.  flL 
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mtotSkM,  and  liu  mad*  mmm  money  1b  tbat 
tnoAtam,  At  pnwut  lie  Is  ime  of  the  ex- 
•ecnton  of  a  laige  estate^  from  wlilcb  be  will 
be  entlQed  to  fecelTe  as  compensation  for 
Ills  serrloes,  when  the  estate  shall  have 
bees  closed  and  settled,  something  over  $1,- 
200,  and,  according  to  his  own  ads^sslon  and 
that  of  his  cormsd,  may  receive  twice  that 
amonnt  He  owns  a  ranch  In  Boise  Valley, 
atate  of  Idaho,  consisting  of  370  acres,  wl13i 
a  water  right  snfDi^ent  for  the  needs  of  the 
ranch.  The  ranch  cost  him  $3.00(^  but  there 
is.  evldenoe  In  the  record  that  he  vahied 
It  at  125  per  acre.  Defendant,  however,  tes- 
tified that  he  would  accept  $2,600  for  the  en- 
tire ranch.  He  owns  a  third  Interest  In  a 
piece  of  real  estate  In  Salt  Lake  City  valued 
at  from  18,000  to  94,000,  and  Is  the  owner  of 
capital  stock  In  various  mining  companies, 
which  stock,  according  to  his  own  testimony, 
aggregates  In  value  about  $4,000,  but  the 
testimony  of  idalntlff  shows  that  before  the 
eeparation  he  placed  a  modi  higher  valua- 
tion on  the  mining  stock  than  liiat  glvoi 
by  him  at  the  trial.  At  the  time  of  the  sepa- 
ration his  Indebtedness  consisted  of  an  over- 
^ft  at  tbe  bank  of  V1S(^  which  has  slncsb 
as  a  result  of  certain  speculations  In  which 
be  engaged,  Increased  to  $2,240.  PlalnUfT  IS 
the  owner  of,  and  ^s  In  her  own  name,  the 
i^ollowlng  property:  One-half  Interest  In  cer^ 
tain  real  estate  upon  which  there  Is  a  modem 
^dwelling  house  of  11  rooms,  situate  In  Salt 
Ijake  City.  This  entire  property,  a  half  in- 
terest of  which  was  given  to  plaintiff  by  de- 
fendant at  tbe  time  of  th^  marriage,  Is  val- 
ned  at  about  $16,000.  Plaintiff  also  owns 
50  shares  of  the  capital  stodc  of  the  Daly- 
West  Mining  Company,  which  stock  at  the 
time  of  tiie  trial  was  worth  $1,875.  from 
-which  she  received  a  monthly  dividend  of 
•  432.50.   She  owned  other  mining  sto<^  val- 

ued at  $37.50,  making  the  total  valuation  of 
faer  proper^  $9,912.50.  Her  entire  Indebted- 
ness at  the  time  of  the  trial  was  $433.  The 
record  shows  tiiat  residence  property,  such 
as  that  owned  1^  j^intlffl,  pays  but  a  very 
low  Interest  on  the  capital  represented  by  tbe 
investment,  and  frequently  no  revenue  wbat- 
«vw  Is  derived  from  the  property.  Tbe  trial 
«onrt  awarded  plaintiff  a  decree  of  divorce 
on  the  ground  of  desertion,  and  In  addition 
to  the  property  claimed  by  her,  and  herein- 
before enumerated,  gave  her  a  portion  of  the 
household  furniture.  The  court  found  geni- 
ally "tbat  the  solvent  credits  of  defendant 
are  about  equal  to  the  value  of  plaintiff's 
property,"  and  further  foimd  "that  defend- 
ant Is  -an  able-bodied  man,  and  has  an  earn- 
ing capacity  and  Is  able  to  earn  from  $250 
to  $300  per  month,"  and  "that  $70  per  month 
la  a  reasonable  sum  to  be  paid  to  plaintiff 
defendant  as  her  alimony  until  furOier  order 
of  the  court,  subject  to  be  changed  as  pro- 
vided by  law."  A  decree  was  entered  in  con- 
formity with  the  foregoing  findings.  Prom 
that  part  of  the  decree  awarding  alimony,  de- 
fendant appeals. 


SoUierland*  Tan  Oott  *  AlUson.  for  appd- 
lant  Stephms  A  Smith,  for  respondent 

McOAHTY,  after  stating  the  facts,  de- 
livered tile  oiMnlnt  of  the  oourt 

The  only  qnestlMi  presented  by  this  ap- 
peal la,  did  the  court  err  in  allowing  respond- 
ent alimony?  Tbe  awarding  of  alimony  aad 
fixing  the  amoont  thwettf  are  questions,  the 
detramlnatlon  of  which  rests  within  the 
sound  discretion  of  the  trial  oonrt;  and,  un- 
less It  Is  made  to  appear  that  tJiere  has  beoi 
an  abuse  of  discretion  on  the  part  of  the 
court  in  dealing  wltii  one  w  both  <tt  these 
questions.  Its  judgments  snd  ordov  grantliig 
and  flxbig  the  alimony  will  not  be  disturbed. 
In  determining  these  questions,  the  amoimt 
of  property  owned  by  the  husband,  his  capi- 
unties  and  onwrtunlties  for  earning  moaer, 
the  health  of  each,  and  their  respective  i^ei, 
the  station  in  life  In  whldi  the  wife  has  bees 
acctutmned  to  live,  and  tbe  anmunt  and  Uiid 
of  her  own  properQ',  will  be  taken  Into 
consideration  by  the  court  2  Blshc^  lla^ 
riage  &  Divorce,  1006.  By  an  ezamlnatloa 
of  the  foregoing  facts,  it  will  be  seen  that, 
aside  from  the  dividends  received  on  her 
mining  stock,  which  are  fluctuating  and  veiy 
unstably  respondent  has  no  other  means  ex- 
c^t  that  derived  from  her  Interest  hi  tbe 
costly  residence  r^rred  to  In  the  statement 
of  facts,  which  are  wholly  Inadequate  f« 
her  support  The  record  shows  ttiat  her 
health  is  poor,  and  tbat  she  has  no  meaos  of 
support  other  than  that  derived  from  ba 
property,  whereas  tbe  appellant  la  now,  and 
for  years  past  has  been,  receiving  salarlei 
amounting  to  $SX}  per  month,  and.  In  addi- 
tion to  the  funds  thus  received,  has  nude 
money  in  other  ways,  which,  with  Ms  se- 
ries, enabled  him  for  two  or  three  yean 
next  preceding  tbe  separation  of  himself  end 
wife  (October  21,  1902)  to  pay  the  traveling 
expenses  of  his  wife  and  a  grown  daughta, 
who,  according  to  the  evidence,  'traveled  a 
great  deal,"  and  also  at  the  same  time  b) 
furnish  ,  and  maintain  a  home  for  himself, 
wife,  and  daughter,  all  of  which  cost  blm 
from  $300  to  $800  per  month.  Under  tbese 
circumstances,  we  do  not  think  the  court  err- 
ed in  finding  that  the  earning  capacity  of 
the  appellant  is  from  $250  to  $300  per  montii. 
Nor  do  we  think  the  court  erred  In  finding 
that  the  value  of  Ids  property  Is  .equal  In 
value  to  that  of  the  property  owned  by  re- 
spondent, as  thore  is  ample  evidence  hi  tbe 
record  to  support  the  finding.  In  fact 
is  evidence  which  trade  to  show  the  value 
of  bis  property  to  be  macb  greater  than  tbat 
found  by  the  court 

We  are  of  the  opinion,  taking  Into  consid- 
eration the  respective  ages  ct  tbe  parties, 
and  the  amount  and  kind  of  property  owned 
by  each,  tluit  $70  pw  month  alimony  is  a 
liberal  allowance;  but  we  do  not  think,  hi 
view  of  all  the  drcumstances  in  tiie  case,  tbat 
It  is  excessive.  Should  SMWlhiDt  be  thrown 
out  of  employment  or  for  any  legltlmata  res- 
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son  be  unable  to  pay  the  amount  now  fixed 
by  the  court,  the  court  may.  In  the  exercise 
of  Its  sound  judicial  discretion,  under  section 
1212,  Bev.  St  1868,  make  such  order  in  the 
premises  as  will  be  Juat  and  equitable  to 
tx>th  parUes.  Whltmore  t.  Bardbi,  8  Utah, 
121.  1  Pac.  485. 

The  Judgment  of  the  district  court  Is  af- 
flrmed;  costs  to  be  taxed  against  appellant 

BASKXN,  a  J.t  and  BARTCH,  3^  concur. 


ELLIS  V.  MOON*  et  al. 

(Supreme  Court  of  Washington.     Nor.  28, 
1904.)  . 

AFPKAIr— DISMISSAL— FIUNO  TBAnsOBIPT, 

1.  For  failure  to  file  the  transcript  in  the 
lower  court  within  90  days  after  the  takiny  of 
the  appeal,  as  required  by  statute,  motion  to 
aiamiss  appeal  thereafter  made,  before  the 
transcript  Is  filed,  will  be  gruuted;  no  excuse 
being  shown. 

Fallerton,  0.  J.,  and  Anders,  J.^  dissenting. 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty; C.  H.  Neal,  Judge. 

Action  by  Alice  A.  Ellis  agulnst  C.  W. 
Moon  and  others.  From  the  judgment  L.  D. 
Bardln  and  other  defendants  appeal.  Dl»* 
missed. 

S.    D.    Griflith.'   for    apiieJlnnts.  Frank 

iieeres.  for  respondent. 

MOUNT,  J.  Respondent  moves  to  dismiss 
this  appeal,  for  the  reason  that  no  transcript 
was  filed  In  the  lower  court  within  90  days 
after  the  appeal  was  talien.  Judgment  was 
entered  on  June  6,  1901.  The  appeal  was 
taken  on  July  27, 1904.  On  October  29,  1904, 
which  was  94  days  after  the  appeal  bad  been 
taken,  respondent  served  upon  appellants  bis 
motion  to  dismiss  the  appeal.  At  that  time 
no  transcript  bad  been  filed,  the  clerk  of 
the  lower  court  had  not  been  requested  to 
make  one,  and  no  extension  of  the  time  had 
been  made  by  stipulation  or  otherwise.  Sub- 
sequent to  the  filing  of  the  motion  to  dismiss, 
and  on  November  10, 1904,  the  transcript  was 
filed  In  the  lower  court,  and  subsequently, 
on  the  16tb  of  November,  sent  to  this  court 
Xo  excuse  Is  shown  or  offered  for  this  delay 
In  filing  the  transcript  below.  In  Prescott  t. 
Paget  Sound  Bridge  Dredging  Co.,  30 
Wash.  158,  70  Pac.  2:^-2,  we  held  that  the' 
statute  relating  to  the  filing  of  the  transcript 
was  directory  and  did  not  oust  the  court  of 
jurisdiction.  In  that  case  the  transcript  was 
not  filed  at  the  time  the  appellant  served  and 
filed  his  opening  brief,  and  the  90-day  period 
bad  not  expired  when  the  motion  was  made. 
We  therefore  refnsed  to  dismiss  the  appeal, 
but  imposed  terms  upon  the  appellant  in- 
stead. See,  also,  Johnson  v.  San  Juan  Fish 
&  Packing  Co.,  SO  Wash.  162,  70  Pac.  254; 
Chapln  T.  Port  Angeles,  31  Wash.  535,  72 
Pac.  117.  In  each  of  these  cases  the  tran- 
script was  filed  below  at  or  before  the  time 
when  the  motion  to  dismiss  was  madA 
Wbile  th«  ttatnte  la  directory,  yet  we  think 


that  an  appellant  prosecuting  an  appeal  in 
good  faith  should  comply  with  Its  terms,  or 
offer  some  reasonable  excuse  why  he  has  not 
done  so.  None  whatever  Is  offered  here. 
The  negligence  Is  not  of  the  clerk  nor  of  the- 
respondent,  but  solely  of  the  appellants. 
The  appeal  has  not  been  diligently  prosecut- 
ed. It  therefore  will  be  dismissed. 

DUNBAR  and  HADL^Y,  JJ^  concur.  AN- 
DERS, J.,  dissents. 

FULLBRTON,  0.  J.  I  dissent  The  cas.* 
is  before  ns,  and  I  think  the  appellants  sboald 
be  permitted  to  prosecute  it  upon  terms. 


OONNBLL  T.  EL  PASO  GOLD  Ifl^.  Jb 
MILL.  CO. 

{Supreme  Court  of  Colorado.   Nov.  7,  1904.> 

FBAUDrLENT  BIFBBSBirrATIORS  —  PLEADINQ  — 
ALLBO  ATION— PBOOr^AUEN  Dlf  EUT— W  AI VBB. 

1.  A  complaint  alleging  that  defendant  fraud- 
ulently represented  to  plaintiff  that  bis  mining 
location  was  valid,  and  that  Its  disooveir  shaft 
was  within  Its  exterior  boundaries,  and  that  the 
representations  were  false,  and  made  with  in- 
tent to  mislead  plaintiff,  who  relied  thereon,  and 

Snrchased  the  mine,  which  it  would  not  have 
one,  had  it  known  that  the  discovery  shaft  waa 
on  a  previously  patented  lode,  states  a  cause 
of  action  baaed  on  fraudulent  representations. 

2l  a  vendor  of  a  mining  claim,  who  present* 
to  his  purchaser,  for  the  purpose  of  inducing 
the  purchase,  a  copy  of  a  map  shown  to  have 
been  made  by  a  third  person,  ia  not  guilt;  of 
fraud,  when  be  made  no  representations,  though 
the  map  located  a  discovery  shaft  within  the 
boundaries  of  the  claim  which  was  actually  lo^ 
cated  beyond  the  boundaries. 

3.  A  purchaser  suing  for  fraudulent  repr^ 
sentations  made  by  the  vendor  as  an  induce- 
ment for  a  sale  cannot  recover  by  showine  ft 
mutual  mistake  of  the  parties. 

4.  A  complaint  setting  up  a  cause  of  action 
baaed  on  fraudulent  repreaentatloD  cannot  over 
defendant's  objection  be  amended  so  as  to  set 
up  a  cause  of  action  based  on  mutual  mistake. 

6.  Where  plaintiff  sought  a  recovery  on  the 

Sound  of  fraud,  and  the  court  found  fraud  in 
w  on  defendant's  part  and  plaintiff  for  the 
first  time  on  appeal  claimed  that  the  Judgment 
in  his  favor  could  be  supported  on  the  theory 
of  mutual  mistake,  defwdant  could  not  be  hdd 
to  have  waived  tlie  objection  that  the  complaint 
which  sought  a  recovery  for  fraud,  was  not 
snorted  by  proof  which  showed  mutual  mis- 
Appeal  tvom  District  Oonrt,  BI  IPato  Oonn- 
ty;  Louis  W.  Cannlngham,  Judge. 

Action  by  the  Bl  Paso  Gold  Mining  ft 
Milling  Company  against  3.  A.  Gonnell. 
From  a  judgment  for  plaintiff,  defendant  ap- 
.peals.  Reversed. 

Hall,  Babbitt  A  Thayv  and  F.  U  Sher- 
wln,  for  appellant  Ounuell.  Chlnn  ft  MUIer» 
for  appellee. 

CAMPBBLL,  J.  The  defendant  Connell» 
wbo  was  the  record  owner  of  the  Gibralter 
lode  mlnlDg  claim,  sold  and  conveyed  tt  to 
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the  plaintiff  gold  mining  company  for  the 
■um  ot  $3,000.  After  the  sale  was  thus  ex- 
ecuted, the  plaintiff,  learning  that  the  pur^ 
ported  dlscoTer;  shaft  of  the  claim  was  not 
within  its  exterior  boundarleg,  but  on  a  pre- 
viously patented  location,  tendered  to  de- 
fendant a  reconveyance  of  the  property,  and 
demanded  the  return  of  the  purchase  money, 
\rhlch  the  defendant  refused  to  refund. 
Thereupon  plaintiff  brought  this  action,  char- 
ging that  defendant  falsdy  and  fraudulently 
represented  to  it  that  the  mining  location 
was  valid,  and  that  Its  discovery  shaft  was 
within  its  exterior  boundaries,  and  that  such 
representations  were  false,  and  that  no  dls- 
<mTery  shaft  bad  been  sunk  within  the 
limits  of  tbc  claim,  but  outside  thereof,  and 
that  at  the  time  of  making  such  representa- 
tions the  defendant  knew  they  were  false, 
and  made  them  with  the  intent  to  mislead 
and  deceive  the  plaintiff,  and,  believing  the 
same  to  be  true,  and  hence  relying  there- 
upon, the  plaintiff  did  purchase  the  mln^ 
and  paid  the  consideration  of  $3,000  therefor, 
which  it  trould  not  have  done,  had  it  known 
that  the  discovery  sbaft  was  ou  a  patented 
lode.  The  allegations  of  fraud  were  dented, 
and,  upon  trial  by  the  court  without  a  Jury, 
the  court  made  findings  of  fact,  from  evi- 
dence which  was  not  at  all  conflicting,  that 
the  defendant  was  not  guilty  of  any  fraud 
in  fact,  but  was  guilty  of  fraud  in  law.  In 
that,  during  the  negotiations  which  culmi- 
nated in  the  purchase,  he  exhlUted  and  sub- 
mitted to  plaintiff  an  Incorrect  diagram 
which  was  a  copy  of  the  original  patent  plat 
<if  the  claim,  made  the  surveyor  general 
of  the  United  States  for  the  district  of  Col- 
orado, and  certified  by  him  as  correct,  and 
filed  in  the  United  States  land  office  with  the 
application  for  the  patent;  and  while  the 
court  specifically  found  that  neither  at  the 
time  of  exhibiting  the  plat,  nor  at  any  other 
tiiqe,  did  defendant  make  any  repreaentatloii 
whatever  concerning  the  same,  save  that  it 
was  such  a  copy,  and  while  the  finding,  also, 
was  that  defendant  had  no  knowledge  of  the 
falsity  of  the  map,  yet  since,  as  a  matter  of 
fact,  it  was  Incorrect  In  the  particular  noted, 
defendant  became  thereby  responsible  for 
Its  falsity,  and  so.  In  law,  was  guilty  of 
fraud.  Both  parties  to  the  negotiations  ap- 
parently believed  that  the  plat  was  correct, 
and  the  findings,  as  well  as  the  proofs,  are 
that  plaintiff  would  not  have  bought  the 
daim,  had  It  not  supposed  It  contained  a 
Talkl  discovery  shaft.  In  short,  the  court; 
while  expressly  finding  that  the  defendant 
was  not  guilty  of  fraud  In  fact,  held  that 
the  mere  fact  of  his  exhibiting  to  plaintiff  a 
true  copy  of  the  original  incorrect  plat  made 
him  responsible  for  its  falsity,  although  he 
made  no  representation  whatever  concerning 
It,  and  plaintiff  knew  that  such  copy,  as 
well  as  the  original,  was  not  made  by  the 
defendant,  but  by  a  third  person.  The  Judg- 
ment of  the  court  was  for  damages  against 
the  defendant  Is  favor  of  the  plaintiff  in  the 


sum  of  $8,000;  ttae  unonnt  of  41ie  pnidiaie 

price. 

1.  It  is  not  altogether  certain  from  the  al- 
legations of  the  complaint  whether  the  ac- 
tion was  Intended  by  plaintiff  to  be  one 
sounding  in  tort  for  damages  for  the  fraod, 
or  equitable  In  Its  character,  based  upon  an 
anterior  rescission  of  the  contract  The  most 
favorable  view  for  the  plaintiff  that  can  be 
taken  of  this  pleading  Is  that  It  la  eqnItaUe 
In  its  nature,  and  that  plaintiff  had  rescinded 
the  contract  upon  dlscovwy  of  the  alleged 
fraud,  and  sought  to  recover  the  purchase 
money  after  tendering  back  a  deed  of  the 
claim.  In  any  event,  the  only  cause  of  ac- 
tion set  up  In  the  complaint  was  based  upon 
fraudulent  misrepresentations  of  the  defend- 
ant It  is  a  settled  doctrine  of'  this  court, 
ever  since  the  decislcu  in  Seller  t.  Clelland, 
2  Colo.  532,  tba^  for  a  misrepresentation  to 
be  actionable,  tbie  party  charging  the  same 
must,  Inter  alia,  show  not  only  that  It  li 
false,  but  that  ibe  party  making  It  knew  It 
to  be  fAtse.  This  general  doctrine,  however, 
is  subject  to  the  modification  that  '*whm 
one  has  made  a  representatloa  positlvdy,  or 
professing  to  si>eak  as  of  his  own  knowledge 
on  the  subject  the  Intentional  falsehood  Is 
disclosed,  and  the  Intention  to  decdve  Is  also 
inferred,  or,  at  all  events,  this  la  w>  when 
the  matters  falsely  represented  are  pecoUar- 
ly  within  the  knowle^e  of  the  party  maUng 
them,  and  are  not  known  to  the  party  to 
whom  they  are  made."  This  doctrine  is  also 
announced  In  Wheeler  v.  Dunn,  13  Oolo.  428, 
22  Pac.  827,  and  Lahay  v.  Gl^  Nat  Bank, 
15  Colo.  839,  2S  Pac  701,  22  Am.  St  Bep. 
407.  A  careful  examination  of  the  record 
in  this  case  discloses  that  the  defendant 
made  no  representation  whatevw  as  to  the 
location  of  the  discovery  shaft  of  bis  mine. 
He  merely  exhibited  to  plaintiff  a  c(V7  of 
an  Inaccurate  map  which  had  been  made  by 
the  surveyor  general,  from  which  It  appeared 
that  the  discovery  shaft  was  situate  within, 
instead  of  beyond.  Its  exterior  boundaries. 
There  was  no  representation  by  defendant 
that  of  bis  own  knowledge  he  knew  that  tbt 
shaft  was  properly  located.  Indeed,  wbit 
defendant  produced  before  plaintiff  showed 
on  its  face  that  the  original  map,  of  which 
the  diagram  was  professedly  a  copy,  was 
*made  by  another,  and  not  him.  It  also 
appears  that  defendant  did  not  speak  of  his 
own  knowledge  upon  the  subject,  and  the 
record  Is  uncontradicted  that  neither  plain- 
tiff Dor  defendant  had  any  personal  knowl- 
edge upon  the  subject  at  all,  and  the  facti 
concerning  the  location  of  the  shaft  were  as 
much  within  the  knowledge  of  one  as  the 
other.  Under  the  foregoing  rale,  the  allega- 
tion of  false  representation  was  not  estab- 
lished, and  plaintiff  waa  not  entitled  to  re- 
cover upon  the  cause  of  action  stated  in  its 
complaint  Tbe  court  was  In  error  in  hold- 
ing that  tbe  mere  exhibition  by  defendant  ot 
a  copy  of  a  plat  which  Incorrectly  showed 
the  location  of  the  shaft  wai.  In  law,  a  post- 
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CiTe  represoitatlon  upon  his  part  that  the 
shaft  waa  within  the  exterior  bouDdarles  oC 
the  claim,  or  that  he  inofessed  tb  speak  of 
bis  own  knowledge  with  respect  thereta 

2.  Apparently  perceiving  the  Insufficiency 
of  the  erldADce  to  establlah  the  cause  of  ac- 
tion which  the  complaint  stated,  plaintiff.  In 
Its  brief  here^  claims  that,  even  If  the  proof 
is  defective  ta  that  particular,  nevertheless 
the  Judgment  should  not  be  dlstorbed.  be- 
cause it  shows  that  the  sale  was  made  and 
the  purchase  price  paid  under  the  mutual 
mistake  of  the  parties  to  the  contract  The 
case  was  tried  entirely  upon  the  theory  of 
fraud,  as  the  cause  of  action,  which,  indeed, 
was  the  only  ground  of  recovery  pleaded  or 
suggested  below;  and  hence  no  testimony 
was  given,  and  none  offer^'d,  to  show  that 
the  c<mtract  was  executed  under  a  mutual 
mistake  of  the  contracting  parties.  It  will 
not  do  now  to  say  that  the  Judgment  should 
stand  because  the  parties  were  mutually  mis- 
taken. A  party  must  recover.  If  at  all,  on 
the  cause  of  action  set  up  in  Ills  pleadings. 

Nor  Is  there  any  weight  to  be  given  to 
plaintiff's  contention  that  there  was,  at  most, 
merely  a  variance  between  the  allegations 
and  the  proofs,  and  that,  If  objection  bad  sea- 
sonably been  made  by  defendant  the  same 
could  have  been  met  by  amending  the  com- 
plaint to  correspond  to  the  proofs.  The  de- 
fect in  plaintiff's  case  Is  more  than  a  mere 
variance  between  proof  and  pleading.  A 
cause  of  action  baaed  upon  fraud  is  entire- 
ly different  and  distinct  from  one  grounded 
upon  mutual  mistake,  and,  even  if  it  be  con- 
ceded here  that  the  proofs  show  a  mutual 
mistake,  It  would  have  been  improper  for 
the  court,  against  defendant's  objection,  even 
bad  the  request  been  made,  to  permit  the 
plaintiff  to  add  by  way  of  amendment  a  new 
cause  of  action  based  upon  mistake.  There- 
fore, had  such  request  by  plaintiff  been 
made,  the  defendant's  objection  thereto 
would  have  rendered  the  request  futile.  Glv- 
ens  V.  Wheeler,  S  Oolo.  S9S;  Id.,  6  Colo.  149; 
Anthony  r.  Slayden,  27  Colo.  141,  60  Pac. 
820. 

Nor  has  the  defendant  waived  the  objec- 
tion. The  first  time  that  the  suggestion  has 
been  mads^  so  far  as  the  record  shows,  that 
the  case  as  made  shows  a  mutual  mistake, 
was  in  plaintifTs  brief  In  this  court  This  Is 
not  a  cas^  therefore,  where  defendant  per- 
mits evidence  to  be  Introduced  in  support  of 
a  different  cause  of  action  from  ttiat  stated 
in  the  complaint,  and  then,  for  the  first  time, 
after  verdict  or  Judgment,  interposes  objec- 
tion upon  the  ground  of  variance.  The  tes- 
timony was  confined  exclusively  to  the  Issue 
Of  Traud,  and  there  was  not  a  bit  of  testi- 
mony directed  to  an  allesation  that  a  mis- 
take had  baea  made  by  either  or  both  of  the 
parties.  Neither  was  there  any  finding  of  a 
mistake.  In  these  particulars  the  case  in 
hand  materially  differs  from  Belknap  v.  Sea- 
ley,  14  N.  T.  143.  67  Ajn.  Dec.  120,  on  which 
Iriftliitlff  niUm.  Upon  this  ^ase  of  the  oasc^ 


It  clearly  appears  that  tiie  defendant  fbr  the 
first  time  upon  the  briefs  in  the  Supreme 
Court  is  met  with  the  sugsestioa  that  tha 
case  as  made  below  la  sniflcient  to  sustain 
s  cause  of  action  based  upon  the  mutual  mis- 
take of  the  partlea.  Certainly  the  defendant 
is  in  a  position  to  object  to  a  recovery  liased 
upon  a  cause  of  action  new  and  distinrt  from 
that  relied  upon  below,  and  to  which  all  of 
the  evidence  was  directed;  and  platntlfl 
shonld  not  now  be  heard  to  say  that  defend- 
ant should  have  objected  below,  and  not 
here.  There  was  no  occasion — ^indeed,  no  op- 
portnnlty»for  the  defendant  at  the  trial  to 
Interpose  such  an  objection,  tw,  as  already 
said,  neither  In  the  evidence  brought  out  at 
the  trial,  nor  In  the  findings  of  the  court, 
was  the  suggestion  made  that  the  recovery 
was  bad  because  of  a  mutual  mistake.  Up- 
on the  contrary,  the  finding  of  the  court 
shows  that  the  Judgment  was  based  wholly 
upon  what  the  court  below  considered  a 
fraud  In  law  upon  the  part  of  defendant  in 
exhibiting  to  the  plalnUff,  during  the  nego- 
tiations which  led  up  to  the  sale,  a  copy  of 
an  Incorrect  map  which  bad  been  made  by 
a  third  party. 

It  may  be  that  there  was  a  mutual  mis- 
take, but  with  that  contention  we  have  at 
present  no  concern.  It  appearing  that  no 
fraud  in  fact  or  law  was  committed  by  de- 
fendant, and  that  being  the  only  cause  of 
action  pleaded,  Judgment  must  be  re- 
versed, and  the  canse  remanded.  This  dis- 
position of  the  cause  renders  unnecessary  a 
diacuesloh  of  a  number  of  other  questions 
raised  here  by  appellant  and  we  express  no 
opinion  concerning  them.  The  reversal,  how- 
ever, will  be  without  prejudice  to  the  right 
of  plaintiff  to  Institute  another  action,  as  It 
may  be  advised,  for  a  rescission  of  the  con- 
tract on  the  ground  of  mutual  mistake  and 
a  recovery  of  the  purchase  money. 

Beversed  and  remanded. 


PlSOVLB  ex  rel.  SMITH  t.  DISTRICT 
COURT  or  THIRD  JUDICIAL 
DIST.  et  al.  (two  cases). 

(Supreme  Court  of  Colorado.   Nov.  7,  1904) 

BLEOnOIlS  —  KBOISiaATION  —  ERTaT  OF  NA3IE8 
ON  UST  —  JUDGXa  OF  BLBOTION  —  POWEB8  — 
BIATUTE— CONSTBUCTION— lUnnAlIUS  —  JQ- 
BISDICTIOH— FBOHXBinON. 

1.  On  a  petition  for  prohibition  to  prevent  a 
district  court  from  hearing  a  mandamus  pro- 
ceeding to  require  petitioners,  as  Judfces  of  e!ec- 
tioD,  to  place  certain  voters'  names  on  the  rexls- 
tration  lists,  pui-suant  to  Election  Laws  (Oeo. 
St  18S3,  p.  438)  S  125,  and  other  provisions 
makine  uiat  duty  imneratlve  when  the  persona 
have  Been  vouched  for  hj  one  election  judge, 
the  queatiOD  whether  the  persons  whose  names 
were  sought  to  be  registered  were  vouched  tot 
by  one  election  judge,  as  affirmatively  appearing 
in  the  record,  la  immaterial. 

2.  Under  the  direct  provialona  oE  Election 
Laws  (Oen.  St  18S3,  p.  438)  |  125,  and  other 
sections,  the  duty  of  judges  of  election  to  enter 
on  the  reglstiation  lists  the  names  of  all  persons 
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who  are  vouched  for  bv  one  election  jndge  U 
made  Imperative ;  and  ocnce.  on  the  refoaa]  of 
the  majority  of  the  Jodscfl  tp  permit  the  names 
of  voters  Touched  for  by  a  single  judge  to  be 

S laced  on  the  lists,  the  district  court  has  juris- 
iction  of  a  mandamus  proceeding  to  compel  the 
majority  of  the  judges  to  make  the  entry. 

Original  applications  for  prohlbltloa  by 
the  people  of  the  state  of  Colorado,  on  the 
relation  of  Milton  Smith,  against  the  district 
court  of  the  Third  Judicial  District  of  the 
state  of  Colorado  and  other*.  Writs  denied. 

8.  W,  Belford,  A.  Uoore  Bornr,  and  John 
T.  Bottom,  for  petitioners.  Benzy  J.  Heraey, 

for  respondents. 

FEB  CUBIAM.  These  cases  present  the 
same  question,  and  will  be  considered  to- 
gether. Proceedings  were  Instituted  In  the 
district  court,  the  purpose  of  which  was  to 
compel  certain  persons  constltntlDg  the 
boards  of  registration  for  specific  predncts 
to  place  on  the  registration  lists  the  names  of 
certain  persons.  Upon  the  filing  of  the  pe- 
titions in  the  court  below,  altematlve  writs 
of  mandamus  were  directed  to  the  respectlTe 
boards  of  registry,  directing  them  to  forth- 
with enter  upon  the  respectlTe  registration 
lists  the  names  of  the  persons  set  out  In  the 
petltionB,  or,  in  default  thereof  that  they  ap- 
pear before  the  district  court,  or  the  judge 
thereof,  and  show  cause  why  they  have  not 
done  sa  The  Jurisdiction  of  the  district 
court  was  duly  challenged,  and  a  ruling  on 
that  question  made  to  the  effect  that  the 
court  bad  Jurisdiction  to  require  the  persons 
named  as  respondents  in  the  alternative 
writs  to  do  and  perform  the  acts  desig- 
nated. Tbereu[>on  the  petitioners  here  ap- 
plied for  writs  of  prohibition.  It  appears 
from  the  pleadings  upon  wlilch  the  proceed- 
ings were  instltated  in  Uie  court  below  that 
the  persons  whose  names  it  Is  sought  to 
hare  placed  on  the  registratloo  lists  were  du- 
ly Touched  for  by  one  of  the  Judges  of  elec- 
tion in  accordance  with  the  provisions  of  sec- 
tion 125,  Ellectton  Laws  (Gen.  St.  1883,  p. 
488);  that,  notwithstanding  these  persons 
were  so  vouched  for,  the  other  two  Judges 
refused  to  place  the  names  of  such  persons 
upon  the  registration  lists.  In  the  petitions 
filed  here  it  Is  claimed  on  behalf  of  petl* 
tloners  that  the  persons  named  were  not 
Touched  for  as  stated.  This  statement  might 
be  a  good  defense  In  the  district  court,  but 
Is  not  material  here.  The  question  Is,  did 
the  district  court,  under  the  sTerments  made 
in  the  complaints  filed  in  that  tribunal,  have 
Jurisdiction  to  direct  that  the  Judges  of 
election  place  the  names  of  the  persons  speci- 
fied on  the  r^stratlon  lists.  If  the  aTO-ments 
of  such  complaints  are  true,  or.  If  contro- 
verted, should  be  found  true  at  the  trial? 

Section  125  of  the  election  laws,  above  re- 
ferred to.  Is  plain  and  specific  There.  Is  no 
mistaking  Its  meaning  or  purport  It  ex- 
pressly provides  that  when  a  person  whose 
name  la  to  be  registered,  and  also  the  facts 
uf  his  legal  qualifications  as  a  voter  In  the 


precinct  In  which  Us  name  Is  to  be  reglat^v 
ed,  shall  be  known  to  one  of  the  persons  act- 
ing as  a  board  of  registry,  and  such  person 
shall  sign  his  name  on  the  registry  roll  or 
list  opposite  the  name  of  such  voter,  then 
such  name  shall  be  placed  upon  the  registra- 
tion list  The  entire  purpose  of  the  election 
law,  In  so  far  as  It  relates  to  the  subject  of 
registration,  is  to  render  It  Impossible  for 
Judges  of  election  to  prevent  registration  on 
account  of  political  affiliations  or  preferences. 
The  law  requires  that  not  more  than  two 
Judges  of  election  shsU  b^ong  to  the  same 
political  party.  The  proTislon  of  the  law 
sbove  referred  to  renders  It  impossible  for 
the  majority  members  of  the  board  to  pre- 
vent the  registration  of  those  persons  for 
whom  the  minority  member  Touches.  There 
are  other  provisions  of  the  law  with  respect 
to  registration,  from  a  reading  of  which  it 
Is  apparent  that,  when  the  formalities  pre- 
scribed are  comjdled  with,  there  Is  no  discre- 
tion left  with  the  members  of  the  board  of 
registration,  except  to  place  the  name  of  tbe 
person  properly  vouched  for,  or  taking  tlie 
required  oath,  upon  the  registration  lists. 
If  it  were  otherwise,  or  if,  under  any  dr- 
cymstances,  the  law  permitted  the  board  of 
registration  to  inquire  into  the  qualiflcatioDS 
of  an  elector  after  he  was  properly  vouched 
for,  or  had  complied  with  the  other  require- 
ments of  the  law  with  respect  to  registra- 
tion, then  it  would  be  within  the  power  of  a 
re^stratlon  board  to  so  make  up  the  regis- 
tration list  that  voters  affiliated  with  the 
political  party  represented  by  the  minority 
member  would  be  entirely  excluded.  The 
registration  lists  are  only  prima  fade  evi- 
dence that  the  persons  whose  names  appear 
thereon  are  legally  qualified  to  vote.  When 
they  present  themselves  at  the  polls,  they 
may  be  challenged,  and  It  Is  made  tbe  Anty 
of  any  Judge  of  election  to  challenge  any 
person  offering  to  vote  whom  he  shall  believe 
Is  not  qualified.  Any  elector  may  also  exer- 
cise such  challenge.  Ample  provtsfon  Is 
made  for  the  determination  of  questions  of 
fact  raised  by  the  challenge,  so  that  foil 
protection  Is  afforded  against  Illegal  voting. 
Writs  denied  and  proceedings  dismissed. 


BDRLSTBIN  v.  GARLILB  et  at 
(Supreme  Court  of  Colorado.   Nov.  7,  1001.) 

BTATCTES— COIfSTBUCTtON — OPBBATIOIf  AS  PSO- 
SPSCnVX  OB  BEntOSPKCrZVB— OTAT- 
UTEB  or  LnOTATIOnB. 

1.  Statutes  of  limitations  may  be  retrospec- 
tive in  nature,  provided  they  do  not  Impalr'con' 
tracts  or  disturb  vested  rights. 

2.  When  the  bar  of  limitations  has  once  at- 
tached, the  Legislature  caimot  fay  an  amnida- 
tory  act,  revive  the  action. 

3.  Ail  statutes  are  to  be  so  construed  as  to 
have  a  prospective  effect  merely,  unless  a  con- 
trary intention  Is  clearly  and  imegulvocally' ex- 
prened. 


T  I.  Baa  gUtutw,  TOL  M,  CtUL  XHg.  i  UL 
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4.  Remedial  statntea  frill  be  flren  a  retr»> 
Bi>ectiTe  effect  when  an  intention  to  have  than 
BO  operate  is  clearly  expressed,  and  where  a 
reasonable  time  is  afforded  to  those  whose  de- 
mands have  accrued  at  the  time  ol  the  passage 
of  the  act  to  bring  salt. 

n.'He  section  of  the  Constitntion  providing 
that  no  act  of  the  General  Assembly  sliall  take 
effect  until  90  days  after  iu  passage,  except  in 
cases  of  emergency,  cannot  be  construed  as  be- 
ing a  time  fixed  by  the  Leglslatnre  within 
wbidi  BCttona  affecwd  Iv  new  legislaticMi  may  be 
bitnuht. 

6. 8  Hills'  Ann.  8l  |  2828,  proTidinK  that  no 
person  shall  commence  an  action  for  the  recov- 
et7  of  lands,  or  make  entry  thereon,  unless 
within  20  years  after  the  right  to  bring  s(ieh 
action  or  make  such  entry  first  accrued,  is 
merely  prospective  in  operation,  and  does  not 
affert  a  canse  of  action  which  accrned  prior  to 
Its  enactment 

Error  to  District  Court;  PoeUo  Ooimty; 
N.  Walter  Dixon,  Jndge. 

Action  by  James  N.  CarUle  and  others 
against  Moses  Bdelsteln.  Then  was  a  Ji^ig- 
ment  fbr  plaintiff ■,  and  defendant  brings 
error.  Affirmed. 

D.  M.  Campbell,  for  plalntlfT  In  error. 
AlTa  B.  Adams  and  M.  G.  SauDders,  for  de- 
fendants In  mem. 

STBBLB,  J.  In  the  year  1901  an  action 
was  began  by  the  defendants  In  error  In 
tbe  district  conrt  of  Pueblo  county  for  the 
purpose  of  obtaining  possession  of  certain 
real  property  sltnated  In  said  county,  and 
for  •  damages  for  the  wrongful  detention 
thereof.  The  amended  answer  alleges  as  a 
second  defense  tbat  tbe  defendant  and  bis 
grantors  have  1>een  In  the  possession  of  the 
property  since  the  month  of  January,  1881, 
and,  further,  that  no  action  was  brought  to 
obtain  possessltm  thereof  within  20  years 
after  the  right  to  bring  such  action  accrued. 
A  demurrer  to  the  second  defense  on  the 
ground  that  It  did  not  state  facts  student  to 
eonstltnte  a  defense  was  sustahied.  Upon 
the  trial  the  defendant  offered  to  prove  tbat 
he  and  his  grantors  had  been  In  the  posses- 
sion of  the  property  since  January  1,  1881, 
and  objection  that  the  testimony  offered  was 
Immaterial  and  Irrelerant  waa  sustained,  and 
Judgment  was  entered  In  favor  of  the  plain- 
tiffs. The  defendant  brings  the  case  hm 
by  writ  of  enor. 

The  only  qnestkm  argued  by  counsel  for 
the  pUdntlfl  In  error  Is  the  alleged  error  of 
tiie  court  in  OTerruIlng  the  defendant's  plea 
of  the  statute  of  limitations.  Counsel  urge 
that  neither  the  amended  answer  nor  the 
offer  of  proof  states  the  character  of  plain- 
tiff in  error's  possession  In  the  fomT  required 
by  law;  that  la,  that,  although  the  defend- 
ant alleged  In  his  answer  and  offwed  to 
proTe  defendant's  possession  for  the  period 
of  more  than  20  years  prior  to  the  brlngli^ 
of  suit,  be  did  not  allege  and  offer  to  prove 
that  such  possession  mn  nnlnterruitlsd,  hos- 
tile, and  exduslra  We  shall  not  consider 
the  question  raised  as  to  the  snfilclency  of 
the  answer  and  the  offer,  but  shall  confine 
the  discussion  to  a  determination  of  tbe  ques- 


tion argued  by  the  plaintiff.  Section  2928, 
S  Mills'  Ann.  St,  Is  as  follows:  **That  no 
person  shall  commence  an  action  for  tbe 
recovery  of,  lands,  or  make  entry  thereon, 
unless  wlttiln  twenty  years  after  the  right 
to  bring  such  action  or  make  audi  entry  first 
accrued,  or  wltUn  twenty  years  after  he  or 
those  from,  by  or  vmda  whom  he  claims, 
hare  been  adzed  or  possessed  of  tbe  prem- 
ises, except  as  hereinafter  provided."  This 
statute  was  passed  In  the  year  1893  (Laws 
1893,  p.  827,  c  lis.  i  1).  It  Is  assumed  that 
the  cause  of  action  accrued  to  the  defend- 
ants In  error  January  1,  1881.  It  la  also  as- 
sumed by  counsel  that  prior  to  1888  the  law 
granted  a  very  much  longer  time  In  which 
to  bring  actions  for  the  recovery  of  the 
possession  of  real  property.  We  shall  there- 
fbre  assume  that  the  plalntUfi^  canse  of  ac- 
tion accrued  on  January  1,  1881,  and  that. 
If  tbe  statute  of  18^,  herein  quoted,  does 
not  apply,  this  action  Is  not  barred  by  tbe 
Btntnto  of  limitations;  but  we  do  not  decide 
what  period  Is  fixed  by  the  statute  of  lim- 
itations In  force  prior  to  the  statute  of  1883 
fW  the  bringing  of  actions  to  recover  pos- 
session of  real  estate.  But  one  question 
then  remains  fw  our  determination;  that 
la.  whether  the  statute  of  1898  la  retrospec- 
tive or  prospective  merely.  The  objection 
to  retrospective  statutes  does  not  apply  to 
remedial  statutes  such  as  the  statute  of 
limitations.  These  statutes  may  he  retro- 
spective In  nature,  provided  they  do  not  Im- 
pair contracts  or  disturb  vested  rights.  Fish- 
er V.  Hervey,  6  Colo.  17.  When  the  bar  of 
the  Btetnte  has  once  attached,  the  Legisla- 
ture cannot  by  an  amendateHry  act^  revive 
the  action.  Wllloughl^  v.  Oeorg«^  6  (Mo. 
82.  It  Is  held  by  many  courts  that  a  statute 
fixing  the  time  after  which  actions  shall  not 
be  brought  may  be  amended  so  aa  to  shtnrtsn 
or  lengthen  the  time  fixed  by  the  original 
statute,  suhJect  to  tbe  limitation  that  as  to 
all  actions  accrued  at  tbe  time  of  the  passage 
of  the  amendatory  act  a  reasonable  time 
shall  tiiereafter  be  ^ven  In  which  to  com- 
mence suit  Another  rule  In  reference  to  all 
statutes  is  that  they  are  to  be  so  construed 
u  to  have  a  prospective  effect  merely,  and 
will  not  be  -permitted  to  affect  past  transac- 
tlona  unless  such  Intention  Is  dearly  and 
unequivocally  expressed.  Wood  on  Llmlte- 
tions,  p.  sa  Counsel  suggest  that  the  time 
was  fixed  by  the  Leglslatnre  within  which 
persons  might  bring  suite  to  recover  real 
estete;  that,  as  no  emergency  dause  was  at- 
tached to  the  law,  90  days  was  given  In 
which  suite  could  be  brought  The  rule  an- 
nounced by  the  authorities  mentioned  Is  that 
remedial  stetotes  will  be  given  a  retrospec- 
tive effect  when  the  intention  to  have  the 
statute  given  such  effect  Is  clearly  expressed, 
and  wha>e  reasonable  time  Is  afforded  to 
those  whose  demands  have  accrued  at  the 
time  of  the  passage  of  tbe  act  to  bring  suit. 
The  section  of  the  Constitution  which  pro- 
vides tiiat  no  act  of  the  General  Assembly 
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sluU]  take  effect  nntll  90  daji  after  Its  pas- 
sage, except  In  cases  of  emergency,  cannot 
be  construed  as  being  a  time  fixed  by  the 
Legislature  within  which  actions  shall  be 
brought  The  act  of  1893  does  "not  purport 
to  affect  existing  causes  of  action.  Although 
it  Is  probably  within  the  power  of  the  Legis- 
lators to  amend  or  repeal  remedial  statutes, 
provided  a  reasooable  time  be  glren  to  those 
whose  causes  of  action  have  accrued  or  are 
about  to  accrue  at  the  time  of  the  passage 
of  the  amendatory  or  repealing  act  within 
which  to  bring  actions,  stlU,  unless  the  Legis- 
lature undertakes  In  express  terms  to  affect 
existing  causes  of  action,  the  statute  should 
be  construed  as  acting  prospectively.  We 
are  therefore  of  opinion  that  the  act  of  1808 
4Id  not  affect  the  defendant  in  error's  cause 
of  action,  and  that  the  Judgment  should  be 
affirmed. 
Affirmed. 


CLEAR  CREEK  LBASINQ,  MINING  & 
MILLING  CO.  T.  COMSTOCK  GOLD- 
8ILVBR  MIN.  &  MILL.  GO.  et  al. 

(Suprone  Court  of  (MonAa.    Not.  7,  1004.) 

UUBS—OANOnXATIOH  —  APPUL»—  BUPKUCa 

C0UV1N--JUBI8DI0T1OR. 

L  Where,  In  a  salt  to  restrain  the  cancella- 
tion of  a  lease,  no  money  judgmeot  in  excess  o( 
$2,500  was  rendered,  and  the  judgment  did  not 
determine  the  title  to  a  freehold,  and  no  con- 
stitutioaat  question  was  involved,  the  Supreme 
Court  has  no  jurisdletlon  of  an  appeal  th«e- 
from. 

Appeal  from  District  Court,  Clear  Creek 
County;  H.  H.  De  France,  Judge. 

Suit  by  the  Clear  Creek  Leasing,  Mining 
ft  Milling  Company  againet  the  Gometock 
Oold-Sllrer  Mining  *  MilUng  Company  and 
otlierB.  From  a  decree  la  fanr  of  defend- 
anti,  plaintiff  app^ed  to  the  Court  of  Ap- 
peals, wtalob  transferred  the  case  to  Om  Su- 
preme Court  Remanded. 

Morrison  *  Oe  Soto,  for  appellaiit 

ST£IELIB,  J.  In  May.  1808,  the  Oomstock 
Gold-Silver  Mining  &  MllUng  Oompany  leas- 
ed certain  property  situated  in  the  Idaho 
Mining  Bistrict  to  Bdward  C.  Eddie.  Ed- 
die, with  the  consent  of  the  lessor,  assigned 
the  lease  to  the  Clear  Creeb  Leasing,  Mining 
&  Milling  Company,  During  the  month  of 
November  following,  notice  in  writing  was 
served  upon  the  manager  of  the  leasing  com- 
pany by  the  lessor,  reciting  that  tbe  lease, 
because  of  the  failure  of  the  company  to 
comply  with  Its  terms,  had  been  forfeited, 
and  demanding  the  possession  of  the  prem- 
ises. Subsequently  suit  was  brought  by  the 
assignee  of  tbe  lease  for  the  purpose  of  en- 
joining the  lessor  from  taking  possession  of 
the  leased  premises,  snd  from  In  any  manner 
Interfering  with  the  possession  of  the  as- 
signee of  the  lease  or  the  working  of  the 
Alne,    It  was  stipulated  at  the  trial  that 


the  issue  to  be  tried  waa,  *'Had  the  plain- 
tiff company  forfeited  its  lease  on  the  Corn- 
stock  property  on  the  2l8t  of  November. 
1898,  the  day  of  the  entry  on  the  premises 
by  tbe  defendant  company?"  The  trial  re- 
sulted In  a  Judgment  for  the  defendant,  from 
which  Judgment  the  pEaintlfl  prayed  an.  ap- 
peal to  the  court  of  appeals.  Upon  motion 
the  case  was  transferred  to  this  court 

By  the  agreements  of  tbe  lease  tlie  lessee 
Is  given  an  option  to  purchase  the  proper^ 
at  any  time  during  the  term  of  the  lease. 
The  lease  also  contains  the  usual  condition 
that,  upon  failure  of  the  lessee  to  keep  and 
fulfill  the  covenants  and  agreements  of  tbe 
lease,  it  may  be  forfeited  by  the  lessor.  Up- 
on the  determination  of  the  issue  contained 
in  the  stipulation  In  favor  of  tbe  defendant, 
no  money  Judgment  Id  excess  of  $2,500  waa 
rendered,  nor  did  the  Judgment  determine  tbe 
title  to  a  freehold;  and,  as  no  constitutional 
question  is  involved,  It  follows  that  this 
court  has  no  Jurisdiction,  and  the  cause  la 
remanded  to  the  Court  of  Appeals.  Re- 
manded. 


LDPPBL  T.  DISTRICT  COURT  OF  OAR- 
FIELD  COUNTY  et  aL 

(Supreme  Court  of  Colorado.    Nov.  7,  1901) 

BUTBBICE  COUBT— JTBISDICnON— CEHTIOaJLaZ  — 
BXTIHT  OF  BBVraw— fUnaDIOnONU  DB- 
nOIS— 1U.TTBB8  ROT  IB  BBOOBO. 

1.  Parties  may  not  by  stipulatloD  inject  into 
the  record  matters  not  part  of  the  record  iwop- 
er,  and  thus  supply  the  plooe  of  a  daly  aatben- 
tlcated  and  certified  bill  of  exceptions. 

2.  CcHiat.  art  6,  S  3,  anthorlsfng  Uie  Supreme 
Conrt  to  issue  writs  of  habeas  corpos.  manda- 
mus, quo  warranto,  certiorari,  eta,  refers  to  tlic 
common-law  writs  of  those  naines,  and  tlte 
General  Assembly  cannot  alwldfle  or  oilarge 
the  same. 

8.  Mills'  Ann.  Code,  c  28,  authorlsiuff  the  is- 
suance  of  writs  of  culiorari  where  an  inferior 
tribunal  or  Judicial  officer  baa  exceeded  his  Ju- 
rlsdictloo  or  abused  his  discretion,  ttas  no  ap- 

EHcatioD  to  original  iMrooeedings  In  certiorari 
1  tbe  Snprtme  Court,  In  wbich  only  the  ju- 
risdiction of  the  inferior  court  or  tribunal  is 
subject  to  review,  and  the  granting  or  refusal 
of  the  writ  rests  in  the  sound  discretion  of  the 
court 

4.  Under  Mills'  Aim.  St  I  696,  providing  that 
If  a  party  charged  with  injury  to  person  or 
property  on  complaint  of  a  private  person  is 
acquitted,  and  tbe  Jury  finds  that  th«  proeecu- 
tion  was  malidouBly  commenoed,  the  conrt  sball 

five  judgment  against  tbe  prosecuting  witness 
or  costs,  the  prosecuting  witness  is  ao  far  a 
party  that  he  is.  for  tbe  purposes  of  a  Jodg- 
n:ent  for  costs  against  him,  in  court,  and  ae 
court,  io  rendering  wid)  Judgment,  ewdsaa  a 
lawful  jurisdiction. 

5.  Where  a  petition  for  certiorari  filed  in  tbe 
Supreme  Coort  by  an  alleged  prosecuting  wit- 
ness, against  whom  a  judgiDent  for  costs  had 
beeo  rendered  under  Mills'  Aad.  St  S  696, 
averred  that  petitioner  was  not  in  fact  the 
prosecutor,  and  knew  nothing  of  tbe  proceed- 
ings ontit  the  Judgmrat  was  rendered,  bat  such 
matters  did  not  appear  In  the  record,  and  wore 
not  brought  into  the  record  by  bill  of  exc^ 
tions,  but  presented  merely  to  the  district  conrt 
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motion  and  afiUavIL  bo  ucwtiou  being  tar 
ken  to  the  rulings  of  that  ootirt,  tha  Suprema 
Gonrt  could  not  grant  any  relief  on  the  groonda 
aUtad  in  tfaa  petition. 

Oiiglnal  pTOceedlngi  In  certiorail  hj  Betty 
Idppel,  petitioner^  agidnst  the  district  court 
«f  Oarfleld  cOuuty  and  otbeiv.  On  motion 
to  qoflA.  Granted. 

C  W.  Darrow,  Edward  T.  Taylor,  Charlea 
W.  Taylor,  and  Beckaler,  McLean  &  Bennett, 
for  petitioner.  John  L.  Noonan  and  J.  W. 
DolUaoD,  for  reapoodenta, 

OAMFBBLL.  J.  At  the  trial  of  a  criminal 
aetfcHi  tn  tlie  district  court  of  Garfield  county 
the  defendant  was  acquitted,  and  the  jury 
by  their  verdict  declared  that  the  prosecu- 
tion was  maliciously  commenced.  As  re- 
quired by  section  696,  Mills'  Ann.  St.  the 
court  thereupon  gave  judgment  against  the 
prosecuting  witness  for  the  costs  arising  In 
the  case.  Thereafter,  and  during  the  term, 
the  person  designated  In  the  Judgment  as 
the  prosecuting  witness  appeared  and  asked 
for  a  stay  of  proceedings,  and  that  judg- 
ment be  set  aside  upon  the  ground  that  she 
was  not  In  fact  the  prosecuting  witness  In 
the  cause,  and  had  uothlng  whatever  to  do 
with  its  prosecution.  The  court  denied  the 
motion  and  allowed  the  judgment  to  stand. 
Feeling  aggrieved  thereby,  the  alleged  pros- 
ecuting witness  flled  In  this  court  her  peti- 
tion for  a  writ  of  certiorari  to  review  that 
judgment,  and  the  writ  was  ordered  to  be 
Issued.  It  seems  that  a  return  thereto  was 
made,  which  U  not  now  among  the  flies; 
but  connse]  have  stipulated  that,  inasmuch 
aa  the  record  below  Is  properly  set  forth  in 
the  petition,  such  atatementa  therein  may  be 
eonsidered  as  the  return  of  the  respondents, 
and  regarded  as  containing  the  full  record 
o>f  the  canse.  Bespondents  move  to  quash  the 
writ 

1.  Whether  by  stipulation  an  authenticat- 
-ed  copy  of  the  record  proper  may  be  dis- 
pensed with,  we  need  not  determine.  By 
repeated  decisions  of  this  court,  however,  the 
rule  is  settled  that  the  parties  may  not  by 
stipulation  Inject  into  a  record  matters  not 
part  of  the  record  proper,  and  thus  supply 
the  place  of  a  bill  of  exceptions  duly  authen- 
ticated and  certified.  McKenzle  v.  Ballard, 
14  Colo.  426,  24  Pac.  1.  In  ao  for,  therefore, 
as  concerns  matters  in  this  petition  which  are 
not  part  of  the  record  proper,  but  become 
such  only  by  being  Incorporated  into  a  bill 
of  exceptions,  they  most  be  disregarded,  for 
no  bin  of  exceptions  has  been  preserved. 
From  what  the  parties  designate  as  the  rec- 
ord. It  is  clear  that  the  writ  was  Inadvert- 
ently Issued,  and  should  be  quashed.  The 
Supreme  Court,  except  as  otherwise  provid- 
ed by  the  CJonstltution,  Is  a  court  of  appellate 
jurisdiction  only.  By  section  3  of  article  6 
of  tliat  Instrument  It  has  power,  however,  to 
issue  writs  of  certiorari  and  other  writs 
therein  enumerated.  Our  decisions  are  uni- 
form to  the  effect  that  the  writs  there  men* 


tloned  are  the  coramon-law  wilts,  and  tliat  it 
is  beyond  the  power  of  the  General  Assem- 
bly to  abridge  or  enlarge  the  same.  At  the 
common  law  the  writ  of  certiorari  was  not  a 
writ  of  right,  but  the  granting  or  refusal 
thereof  rested  In  the  sound  discretion  of  the 
court  Originally,  also,  the  revisory  court  In 
its  review  of  the  case  broaght  up  on  certio- 
rari, was  limited  to  the  question  alone  of  the 
jurisdiction  of  the  Inferior  court  or  tribunal. 
It  may  be  true  that  In  this  country  this 
restriction  has,  by  statute  or  Judicial  deci- 
sion, been  somewhat  removed,  but  this  court 
has  uniformly  observed  such  Umltatlbn. 
Wood  on  Mandamus,  etc.,  174,  175;  Harris 
en  Certiorari,  H  It  3,  84.  For  collection  of 
oisea,  see  6  Cyc.  Law  &  Procedure,  759,  819, 
826;  4  Enc.  PI.  &  Pr.  90,  100,  254.  In  orig- 
inal applications  In  this  court  for  writs  of 
probibltioB  this  rule  has  been  repeatedly 
announced.  And  In  People  v.  District  Court, 
30  Colo.  488,  490.  71  Pac.  388,  It  was  express- 
ly said  tliat  the  chaptw  of  the  Code  relating 
to  certiorari  has  no  application  to  proceed- 
ings of  that  character  in  the  Supreme  Court 
and  that  we  cannot  stay  the  hands  of  an 
Inferior  tribunal  because  of  an  alleged  abuse 
of  discretion  in  a  matter  of  which  U  has 
jarlsdlction.  Chapter  28  of  the  Code,  there- 
fore, which,  as  it  is  claimed,  authorises 
courts  of  record  on  certiorari  to  review  the 
proceedings  of  an  inferior  court  or  tribunal 
because  It  has  abused  Its  discretion,  or  to  re- 
view mere  questions  of  law  of  less  dignity 
than  nich  as  go  to  the  Jurisdiction,  has  no 
application  to  original  proceedings  instituted 
In  the  Supreme  Court  of  the  state. 

2.  The  Inquiry  then  Is,  did  the  district 
court  have  Jurisdiction  to  enter  judgment  for 
costs  against  the  prosecuting  witness  in  the 
criminal  action  therein  pending?  From  the 
return  It  appears  that  the  criminal  prosecu- 
tion was  indictment  upon  the  back  of 
which,  as  section  696,  supra,  requlrea,  the 
grand  Jury  caused  the  name  of  B.  Leppel 
te  be  indorsed,  with  the'  words  "prosecuting 
witness"  added.  This  section  declares  that 
the  fact  of  such  Indorsement  shall  be  evi- 
dence that  the  complaint  was  made  by  the 
person  whose  name  is  thna  indorsed.  It  is 
nnoontradlcted  that  the  Jmr  returned  a  ver- 
dict of  acquittal,  and  by  their  verdict  also 
declared  that  the  prosecntion  was  malicious- 
ly begun.  In  that  contingency  the  section  of 
the  statute  to  which  we  have  adverted 
makes  It  the  du^  of  the  court  to  render 
Judgment  against  the  prosecuting  witness  for 
costs.  The  prosecuting  witness  la  so  far  a 
party  to  the  criminal  prosecution  that,  for 
the  purposes  of  the  rendition  of  this  Judg- 
ment he  Is  In  court  and  has  notice  of  the 
proceeding.  It  is  apparent  then,  that  the 
court  waa  exercising  a  lawful  Jurlndlction 
when  It  rendered  the  Judgment  complained 
of,  and  Its  alleged  erroneous  mllngs  w«e 
made  In  exercising  the  same. 

S.  But  the  prosecuting  witness  here  al- 
I  leges  that  she  was  not  In  fact  the  prosecutor, 
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did  not  anttaorlM  her  name  to  be  M  Indon- 
ed  b7  tbe  grand  jury,  and  knew  notblnff 
whatever  of  the  proceedings  nntll  after  the 
Jadgment  against  her  was  rendered—In 
short  that  snch  Judgmmt  Is  Toid  because 
she  had  no  notice  of  the  bearing  when  Judg- 
ment was  pronounced.  Whether  a  foil  and 
adequate  remedy  at  law  exists,  we  are  not 
required  to  say;  and  It  Is  unnecessary  for 
us  to  determine  whether,  If  the  facts  be  as 
she  all^s,  petitioner  Is  entitled  to  any  re- 
lief, or  whether,  If  the  petitioner  were  In  a 
position  to  urge  this  objection,  she  could.  In 
the  present  proceedings,  be  heard  upon  It 
It  Is  upon  the  record  alone  that  review  by 
certiorari  Is  had,  not  upon  the  averments  in 
the  petition  for  the  writ,  or  on  facts  not  ap- 
pearing in  the  record.  People  v.  County 
Oom'rs,  27  Colo.  86.  59  ^c.  783.  And  even 
If  matters  which  become  part  of  the  recOTd 
by  being  put  Into  a  bfli  of  exc^vtions  can 
be  examined,  there  are  none  sncb  In  this  rec- 
ord. The  objections  to  tbe  Judgment  urged 
below  and  here  were  presented  to  the  dis- 
trict court  by  a  motion  supported  by  affi- 
davit Neither  the  motion  nor  tbe  affidavit 
Is  a  part  of  the  record  proper,  and  could  be 
made*  such  only  by  being  incorporated  Into  a 
bill  of  exceptions.  No  attempt  was  made,  so 
far  as  we  are  properly  advlwd,  to  except  to 
any  ruling  of  tbe  court  below,  or  to  take'  or 
preserve  exceptions  thereto.  Certainly  no 
bill  of  exceptions  has  been  prepared  or  filed 
In  this  or  the  district  court,  or.  If  so,  tbe 
fact  has  not  been  called  to  our  attention. 
We  cannot,  therefore,  under  our  established 
practice,  In  any  event  In  this  proceeding, 
and  for  the  reasons  given,  consider  tbe  ob- 
jections made  to  the  Judgment 

Since,  upon  this  record,  it  appears  that 
tiie  court  was  exerdalng  lawful  Jurisdiction 
—at  least  there  Is  nothing  before  us  to  nega- 
tive Its  existence — and  the  petitions  not  be- 
ing in  position  to  contradict  the  same,  the 
writ  heretofore  Issjied  should  be  quashed, 
and  It  Is  so  ordered.  Writ  of  certiorari 
quashed. 


PBOFLB  ex  tel.  SMITH  et  aL  r.  DISTRICT 
COCET  OF  THIRD  JUDICIAL 
DIST.  et  al. 

(Snpreme  Court  of  Colorado.    Nov.  7,  1904.) 

ELECTIONS  —  BEOrSTBATION— STBIEINO  HAMES 
FBOM  LIST— JXroaES  OF  ELECTION~POW EBB- 
STATUTES  —  OONBTBCOnOH  —  KAnDAUUS  — 

juBisnionoN. 

l.Thfe  election  law  (Gen.  St  1883,  pp.  435. 
436,  IS  110-112)  regairea  tbe  Judges  of  elec- 
tion to  meet  tiiree  weebg  before  election  day  and 
make  a  list  of  all  persons  entitled  to  vote  at 
the  ensnlng  election  in  the  vard  or  precinct  of 
which  tbey  are  judges.  They  are  anthorized  to 
take  the  poll  list  med  by  the  judges  of  the  last 
preceding  election  in  the  pre(HDct  In  malting 
up  the  ]Ist  they  are  required  to  enter  ail  names 
vouched  for  by  one  or  more  of  the  persons  act- 
ing as  judKea,  and  the  name  of  any  person  pei^ 
tonally  appenring  who  shall  take  the  prescrib- 
ed oath.   Within  two  days  after  tbe  list  la  com- 


pleted, they  are  required  to  post  a  fa» 
some  conspicuous  place  where  tiie  laat  election 
was  held.  At  the  succeeding  meeting,  one 
week  previous  to  the  election,  tbey  are  requir- 
ed to  meet  for  the  puriMse  of  revising,  correct- 
ing, and  completing  the  registration  list.  At 
such  time  any  eilector  whose  name  ia  not  on  the 
revised  r^stry  may  have  his  name  placed  there- 
on by  maalDK  the  required  affidavit  HeM,  that 
at  tbe  second  meeting  the  Judges  have  no  pow- 
er to  inquire  Into  the  Qualifications  of  po-aona 
whose  names  were  placed  on  the  list  at  tbe 
first  meeting,  or  to  strike  names  from  the  Ust 

Original  application  for  writ  of  imbibi- 
tion by  the -people  of  the  inbate  of  Golmtdo, 
on  tiw  relation  at  MUton  Smith  and  othen, 
against  tbe  dhitrict  court  at  tbe  Third  JniU- 
dal  District  and  anotiier.  Writ  denied. 

S.  W.  Belford,  for  petitioners.  Henry  J. 
Hersey,  for  respondents. 

PER  CURIAM.  Proceedings  were  Insti- 
tuted to  the  district  court  of  the  Third  Judi- 
cial District  to  prevent  certain  judges  of  eleo 
tioD  In  specified  precincts  tu  Las  Animas 
county  from  striking  tbe  names  of  registered 
voters  from  the  registration  lists.  It  was 
charged  In  the  petition  upon  which  the  pro- 
ceedings In  the  district  court  were  baaed 
that  the  judges  of  election  to  the  several  pre- 
cincts bad  conspired,  confederated,  and 
agreed  to  strike  from  tbe  registration  lists 
in  each  of  tbe  election  precincts  the  names 
of  a  large  number  of  persons  qualified  and 
entitled  to  vote  at  tbe  next  ensuing  election, 
and  who  had  been  theretofore  duly  register- 
ed. From  such  petition  it  also  appears  that 
the-  several  Judges  named  had  theretofore 
convened  as  a  board  of  registration,  as  by 
law  required,  and  at  this  meeting  the  persons 
whose  names.  It  Is  alleged,  will  be  stricken 
from  the  registration  lists,  were  duly  regis- 
tered. On  the  filing  of  the  petition  a  tempo- 
rary restraining  order  was  Issued,  by  which 
tbe  several  Judges  were  restrained  from 
striking  from"  the  registry  lists  of  voters  the 
names  of  tbe  persons  spedflcally  set  forth 
to  the  petition,  as  well  as  the  names  of  any 
and  all  other  persons  whose  names  then  ap- 
peared upon  tbe  registry  lists  of  tbe  several 
election  precincts,  until  the  further  order 
of  the  court  The  petitioners  here  then  ap- 
plied for  a  writ  of  prohibition  agatost  the 
district  court  On  the  filing  of  their  peti- 
tion, consideration  thereof  was  suspended 
until  tbe  question  of  Jurisdiction  could  first 
be  presented  to  tbe  district  court,  and  de- 
termined by  that  tribunal.  That  court  has 
decided  that  It  has  Jurisdiction.  From  the 
petition  originally  filed  here,  and  tbe  snii- 
plemental  one  filed  since  the  district  court 
passed  upon  the  question  of  Its  jurisdiction, 
it  appears  that  tbe  several  Judges  will  meet 
to  their  several  prectoets  on  Tuesday,  tbe 
1st  prox.,  as  by  law  required,  for  the  pur- 
pose of  revising,  correcting,  and  completing 
the  registration  lists  of  the  several  precincts. 
The  petitioners  aver  that  on  these  registra- 
tion lists,  as  made  at  their  first  meeting, 
there  are  the  names  of  a  great  number  of 
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persons  who  are  not  entitled  t»  vote  at  tbe 
next  ensuing  general  election,  and  that  snch 
persons,  unless  the  election  Judges  are  per- 
mitted to  strike  their  names  from  the  lists, 
will  Tote  at  such  election.  In  short,  accord- 
ing to  the  averments  of  the  original  and  sup- 
plemental petitloDB  filed  here,  the  Judges  of 
election  claim  that  at  their  next  meeting, 
to  be  held  on  the  1st  pros.,  they  have  the 
authority  to  strike  from  the  registration  lists 
the  names  of  all  persons  who,  In  their  Judg- 
ment, are  not  I^Uy  qnallfled  voters,  and 
that  it  is  th^  purpose  to  strike  such  names. 
The  Tltal  question  la,  have  they  this  authori- 
ty? If  they  have,  then  the  district  court  la 
without  Jurisdiction  to  restrain  them;  but,  If 
not.  then  that  tribunal  Is  not  exceeding  Its 
Jurisdiction  by  Inhibiting  them  from  exer- 
cising a  power  which  they  do  not  possess. 

In  rural  precincts  the  method  of  registra- 
tion, as  provided  by  law,  is  substantially  as 
follows:  The  Judges  of  election  are  requir- 
ed to  meet  <m  Tuesday,  three  weeks  before 
the  day  upon  which  any  general  election  shall 
be  held,  and  make  a  list  of  names  of  all  per- 
sons qualified  and  entitled  to  vote  at  the  en- 
suing election  in  the  ward  or  precinct  in 
which  they  are  Judges.  For  the  cor.venlence 
of  the  board,  they  are  authorized  to  take 
from  the  office  of  the  county  clerk  the  poll 
list  of  the  ward  or  precinct  filed  by  the  Judges 
of  the  last  preceding  election  In  such  pre- 
cinct. In  making  up  the  regi»tration  list, 
they  are  required  to  plat-e  thereon  all  names 
vouched  for  by  one  or  more  of  the  persons 
acting  as  Judges.  They  are  also  required  to 
place  on  such  list  the  name  of  any  person 
personally  appearing  before  them  who  shall 
take  and  subscribe  the  prescribed  oath. 
Within  two  days  after  the  completion  of  the 
registration  list  made  at  the  first  meeting. 
It  Is  the  duty  of  the  Judges  to  post  a  copy  of 
such  list  in  some  conspicuous  place  where 
the  last  election  was  held.  At  the  succeeding 
meeting,  which  Is  to  be  held  one  week  pre- 
vious to  the  election,  the  judges  are  again 
required  to  meet  for  the  purpose  of  revising, 
correcting,  and  completing  the  registry  Hat 
At  this  time  any  elector  wiiose  name  Is  not 
on  the  revised  registry  list  may  have  his 
name  placed  thereon  upon  making  the  re- 
quired affidavit.  The  judges  are  also  requir- 
ed to  meet  at  the  place  designated  for  hold- 
lag  an  election  on  the  day  preceding  such 
election,  at  which  time  any  elector  whose 
nnme  is  not  on  the  revised  registry  list  may 
have  his  name  placed  thereon,  provided  be 
takes  and  subscribes  the  required  oath,  and 
shall  prove  by  the  oath  of  two  registered 
electors  of  his  precinct  certain  specified  facts. 

It  Is  apparent  from  the  provisions  of  law 
above  referred  to  that  when  persons  are 
voached  for  as  specified,  -  or  take  and  sub- 
scribe the  required  oath,  which  at  the  last 
meeting  must  be  supplemented  by  the  oath 
of  two  registered  electors,  their  names  shall 
be  placed  upon  the  registration  lists;  that, 
after  these  requirements  have  been  complied 


with,  the  Judges  have  no  authority  to  Inquln 
whether  the  statements  made  with  respect 
to  the  qnallflcations  of  the  persons  registered 
are  true  or  not.  At  the  second  meeting  It 
is  their  duty  to  revise,  correct,  and  complete 
the  registration  list,  but  they  have  no  au- 
thority to  enter  Into  an  ex  parte  inquisition 
for  the  purpose  of  ascertaining  whether  or 
not  the  persons  whose  names  were  placed 
upon  the  registration  list  at  their  first  meet- 
ing were  qualified  voters. .  Previous  to  this 
meeting,  notice  has  been  'given  by  the  post- 
ing of  a  copy  of  the  list  made  at  the  first 
meeting  of  the  board  that  the  names  of  cer- 
tain persons  have  been  placed  upon  the  reg- 
istration list  Persons  examining  that  list 
have  the  right  to  assume  that  their  names 
will  remain  there.  If,  at  the  second  meet- 
ing, the  list  first  made  could  be  revised  by 
striking  names  of  persons  which  the  mem- 
bers of  the  board  concluded  were  not  quali- 
fied voters,  then  those  who  had  examined 

I  the  copy  of  the  first  registration  list  or  who 
had  appeared  personally  and  been  registered, 

1  would  have  no  assurance  tbat  their  names 

I  would  remain  on  the  list.  The  law  express- 
ly prohibits  any  person  from  voting  whose 
name  is  oot  upua  the  registration  list  If 
the  board  could  exercise  the  authority  claim- 
ed, then  many  persons  who  would  have  the 
right  to  assume,  from  an  inspection  of  the 
original  list,  or  because  they  had  appeared 
personally  before  the  board  and  been  regis- 
tered, that  their  names  were  on  the  Hat, 
might  find  that  on  the  day  of  election  they 
were  not  registered.  If  the  election  judges 
had  the  right,  as  they  claim  in  this  instance, 
to  strike  from  the  registration  list  at  the 
second  meeting  the  names  of  persons  who, 
in  their  judgment  were  not  qualified  elect- 

]  ors,  It  wojild  be  practically  In  their  power  to 
disfranchise  the  electors  of  a  precinct  Such 
authority,  if  exercised,  would  place  it  within 

!  the  power  of  the  political  party  having  a  ma- 
jority of  the  election  Judges  to  disfranchise 
ail  voters  of  the  opposite  political  faith. 
The  law  never  contemplated  that  they  should 
have  such  authority.  Their  duty  consists  of 
making  up  the  registration  list  when  the 
prescribed  conditions  have  been  compiled 
with. 

It  Is  not  impossible  that  if  the  law  should 
be  construed  to  vest  in  the  judges  of  elec- 
tion the  power  at  their  second  meeting 
which  it  is  claimed  on  the  part  of  counsel 
for  petitioner  they  have  the  right  to  exer- 
cise, the  representatives  of  the  political  party 
on  whose  behalf  this  application  is  present- 
ed would  find  that  on  Tuesday  next  in  other 
precincts  where  a  majority  of  the  electloo 
judges  are  of  the  opposite  political  faith,  the 
names  of  persons  registered  would  be  strick- 
en from  the  lists,  to  their  great  detriment. 
It  was  to  prevent  a-  possible  exercise  of  such 
arbitrary  power  by  Judges  of  election,  whose 
actions  might  be  Influenced  by  political  af- 
filiations, that  the  law  has  wisely  prescribed 
that  when  certain  formalities  are  complied 
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^rttta,  nflmci  Bttall  be  placed  on  the  reglatra- 
tlon  lists.  Persons  whose  names  appear  on 
Buoh  lists  are  prima  fade  entitled  to  vote, 
but  they  may  be  challenged  when  they  offer 
to  Tote,  90  that  ample  provision  is  made  to 
prevent  those  from  voting  who  do  not  poa- 
ftess  the  necessary  legal  quatlflcatlons. 

We  conclude  that  the  district  court  has 
Jurisdiction  to  prevent  the  Judges  of  election 
from  striking  from  the  registration  lists  the 
names  of  persons  theretofore  registered. 
Terhaps  the  order'orlginally  entered  was  too 
broad.  In  that,  literally  constinied,  It  would 
prevent  the  board  from  revising  or  correct- 
ing the  flmt  Hat.  This  order,  however,  does 
not  otist  the  court  of  Jurisdiction.  We  must 
assume  that  In'maklng  the  final  order  it  will 
be  HO  worded  that  the  Judges  will  not  be  In- 
hibited from  revising  and  correcting  the  reg- 
istration lists  to  the  extent  comtemplated  by 
section  110  of  the  election  law  (Gton.  St. 
1883,  p.  435). 

Writ  denied  and  proceedli^  dlanlSMd. 


MITCHELL  T.  CITT  OP  DENVER  et  al. 
(Supreme  Court  of  Colorado.    Nov.  7,  1904.) 

6TREBTS  —  OCOJCATION— BKSEBVATION— BIQUTS 
OF  OWNEBS— TAX  DEEDS— PBIMA  FACIE  CASE- 
ADVERSE  POSSESSION— EVIDENCE. 

1.  Where  the  ownen  of  certain  land,  on  plat- 
ting the  aame,  reserved  a  parcel  t>etween  two 
blocks  for  their  private  use,  and  had  no  Inten- 
tion to  dodioate  the  tract  to  the  public,  the  fact 
that  subsequent  owners  of  such  blocks  treated 
the  strip  as  public  property,  which  was  not 
known  to  or  acQulesced  in  either  by  plaintiff  or 
his  grantors  of  the  strip,  did  not  vest  any  rights 
In  the  public  therein. 

2.  Under  Mills'  Ann.  8t  S  3902,  providing 
that  a  tax  deed  is  prima  fade  evidence  that  the 
property  described  therein  was  subject  to  tax- 
ation, the  production  of  a  tax  deed 'to  real  es- 
tate claimed  by  plalntiiE  to  be  private  and  by 
defendant  cibr  to  be  dedicated  to  its  use  Is  suffi- 
cient to  eetabliih  a  prima  facie  case  for  plain- 
tiff. 

3.  Where  the  owflers  of  certain  property  plat- 
ted the  aame  expressly  reserving  a  strip  between 
two  blocks  for  their  private  use,  that  the  city, 
or  some  of  its  constituent  municipal  corpora- 
tions, six  or  seven  years  before  the  trial  of  an 
action  to  recover  thp  game,  graded  such  strip  as 
a  street,  put  up  signposts  at  the  intersection  of 
adjoining  streets,  and  placed  thereon  the  names 
of  such  streets,  was  not  sufficient  evidence  of 
acquiesce nco  by  the  owners  of  the  strip  to  estab- 
lish a  common-law  dedication  thereof. 

4.  Such  facts  were  also  Insufficient  to  estab- 
lish public  ownership  of  the  strip  by  adverse 
possession. 

Appeal  from  District  Court,  Arapahoe 
County;  Samuel  L.  Carpenter,  Judge. 

Acflon  by  Waltw  C.  Mitchell  against  the 
city  of  Denver  and  another.  From  a  Judg- 
ment In  favor  of  defendants,  plain  tiff  ap- 
peals. Reversed. 

W.  C.  Mitchell,  per  se.  H.  A.  Undsley 
and  H.  L.  Rltter,  for  appellees, 

CAMPBELI^  J.  The  present  controversy 
Is  over  a  strip  of  land  which  Is  within  the 
city  and  county  Denver,  and  which  former- 
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ly  formed  a  part  of  what  Is  ailed  In  tbe  rec- 
ord "North  Highlands."   Tbe  dty  clalais  It 
as  a  part  of  Gosa  street,  and  the  appellant* 
Mitchell,  as  his  exclusive  private  property, 
acquired  under  a  tax  deed.   While  the  quar- 
ter section  of  which  the  disputed  strip  is  a 
part  was  owned  by  the  American  Baptist 
Missionary  Union  and  the  American  Baptist 
Home  Mission  Society,  they  iriatted  a  large 
part  of  It  into  lots  and  blocks,  and  In  tbe 
year  1878  filed  a  map  or  plat  of  the  ctame 
with  the  county  clerk  and  record«  of  the 
proper  county.  In  which  they  dedicated  to  tbe 
public  all  of  the  streets  and  alleys  which 
were  marked  as  sadh  upon  the  plat,  but 
saved  and  reserved  for  the  private  nse  and 
benefit  of  themselves,  their  snccessors  and 
assigns,  this  particular  atrip  between  blo^s 
9  and  10,  which  was  not  so  designated,  aloB^ 
witl)  certain  other  named  tracts.    In  the 
answer  of  tbe  dty,  after  a  general  denial, 
was  a  special  defense  that  the  makers  of  this 
plat  Intended  to  dedicate  the  premises  in 
controversy  to  the  public  to  be  used  as  a 
highway,  and  that  the  same  was  accepted, 
used,  and  thenceforth  so  maintained  by  the 
municipal  authorities.    In  tbe  city's  brief, 
filed  in  this  court,  at  least  a  partial  chaace 
of  position  seems  to  have  been  taken,  tot 
the  city  now,  if  we  correctly  understand  its 
counsel,  claims  the  land  by  adverse  user. 
Tbe  case  was  not  tried  upon  the  theory  of  a 
prescriptive  right,  but.  If  It  was,  tbe  testi- 
mony falls  far  short  of  establishing  any 
such  right  of  the  dty  to  the  property  In 
controversy.    The  proof  conclusively  shows 
that  the  owners  of  tbe  land,  at  tbe  time  they 
laid  It  out  Into  lots  and  blocks  end  filed  tbe 
map.  Instead  of  dedicating  It  to  the  pnbUc 
as  a  highway,  expressly  reserved  It  to  their 
own  private  use  and  beuefit  and  that  of  thdr 
Buccc^ors  and  assigns.    From  the  abstract 
of  title  to  this  property,  admitted  lu  evidence 
without  objection  as  showing  the  true  con- 
dition. It  appears  that  by  subsequent  trans- 
fers they  disposed  of  the  same,  or  a  portion 
thereof,  to  private  Individuals.   There  Is  not 
a  word  of  evidence  that  any  of  them  ever 
had  or  manifested  any  Intention  with  r^pect 
to  the  reserved  parcel  other  than  that  con- 
tained in  the  recitals  on  the  face  of  tbe 
map,  which  was  an  express  reservation  of 
the  same  to  their  own  private  use.   So  far, 
therefore,  as  the  Intention  of  the  owners  is 
concerned,  it  conclusively  appears  that  there 
was  no  Intention  to  dedicate  thla  tract  to 
the   public.   That   subsequent   owners  of 
blocks  9  and  10,  between  which  this  strip 
lies — some  of  whom  made  and  [batted  sub- 
divisions of  the  same — ^proceeded  on  tbe 
assumption  that  the  reserved  strip  was  pal>- 
Uc,  not  private,  property,  does  not  affect  the 
plaintiff,  for  neither  he  nor  his  grantors  are 
shown  to  have  known  of  or  acquiesced  in 
the  same.    Under  the  statutory  law  of  this 
state  a  tax  deed  Is  prima  fade  evidence 
that  the  property  described  therein  was  sub- 
ject to  taxation.    Mills'  Ann.  8t  I  S902; 
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Lebanon  M.  Co.  Bogera,  8  Colo.  34,  6  Pac. 
6C1.  The  iffodnctlon  of  tbis  tax  deed  In  evi- 
dence, therefore,  establlabed  a  prima  facie 
case  for  the  plaintiff;  and  the  defendants, 
BO  far  as  the  record  discloses,  have  not  over- 
come  it. 

There  la  no  question  bat  that  a  common- 
law  dedication  can  be  made  out  by  shoving 
an  intention  on  the  part  of  the  owner  to  dedi- 
cate bis  property  to  the  public  and  an  accept- 
ance of  the  same  by  the  latter,  and  both  the 
dedication  end  the  acceptance  may  be  shown 
by  an  Instrument  In  writing,  or  by  acts  and 
declarations.  Bat  the  defect  In  the  proof 
of  the  city  Is  Its  failure  to  establish  either 
a  common-law  dedication,  or  a  sufficient 
nser  to  overcome  the  prima  facie  case  made 
Taj  the  plaintiff.  That  the  city  of  Denver, 
or  some  of  Its  consUtuent  municipal  corpora- 
tlons,  six  or  seven  years  before  the  trial 
graded  this  street,  pnt  np  signposts  at  the 
Intersection  of  the  adjoining  streets,  and 
placed  tiiereon  the  names  thereof,  la  not, 
under  the  facta,  soffldent  evidence  of  ac- 
quiescence bf  file  owners  In  this  alleged  a»- 
aertloa  of  public  ownership,  or  sufficient  to 
make  out  an  ownership  arising  fnun  adverse 
possession. 

There  are  other  reasons  why  tiie  Judgment 
should  be  reversed,  bat  the  fore^>ing  dis- 
cussion disposes  of  the  case  without  a  fur^ 
ther  consideration  ot  them.  The  Judgment 
should  be  reversed,  and  the  causa  remanded, 
and  It  is  so  ordered. 

Reversed. 


PEOPLB  sz  leL  COLORADO  BAR  ASB'N  v. 
ANOLIM. 

(Supreme  Court  of  Colorado.   Nov.  7,  1904.) 

ATOOBIina— DISBAAHllfT— ICAUnUSAnOB  IK 

omci. 

1.  An  attorney  who,  while  fllllDK  the  office  of 
district  attorney,  received  sums  of  money  from 
gamblers  and  aaloon  keepers  as  a  consideration 
for  refraining  from  proeecuting  them,  and  re- 
fused to  proBecute  a  Urcoiy  case  on  the  refusal 
of  the  prosecutfog  witncsa  to  advance  tUm  mon- 
ey therefor,  will  be  disbarred. 

Original  proceedings  in  disbarment  by  the 
people,  on  the  relation  of  the  Colorado  Bar 
Assoclatioa,  against  James  P.  Angllm.  Be- 
^ondent  disbarred. 

Chas.  G.  Post,  Atty.  Gen.,  and  H.  N. 
Haynes,  for  petitioner. 

CAMPBELL,  J.  Upon  the  relation  of  the 
Colorado  Bar  Association,  the  Attorney  Gen- 
eral ou  April  11,  1902.  filed  In  this  court  an 
Information,  consisting  of  six  separate  and 
distinct  causes  of  complaint,  each  of  which 
contains  grave  and  serious  charges  of  mis- 
conduct against  James  P.  Angllm,  an  attor- 
ney of  this  court,  who  at  the  times  stated 
was  the  duly  elected  and  acting  district  at- 
torney of  the  Sixth  Judicial  District  of  Colo- 
rado.  Upon  the  filing  of  the  Information  a 


role  upon  resp(mdent  to  show  cause  was  is- 
sued,  requiring  blm,  within  80  days  after 
service  upon  blm  of  a  copy  of  the  rule  and 
the  information,  to  show  cause  why  his  namo 
should  not  be  stricken  from  the  roll  of  attor- 
neys in  this  state.  Though  personal  service 
was  bad  uiiion  respondent,  neither  within  the 
time  so  designated,  nor  at  all.  has  he  ap- 
peared or  In  any  way  responded.  For  his 
failure  In  this  respect  bis  default  was  duly 
entered,  and  the  cause  referred  to  a  referee, 
who  proceeded  to  take  the  evidence  submit- 
ted by  the  relator,  which  has  been  filed  with 
the  cleric. 

The  evidence  Is  entirely  directed  to  the 
charges  contained  In  the  second  and  third 
causes  of  complain  Briefly  stated,  the  sec- 
ond cause  charges  that  AngUm,  vAlle  aetlug 
as  district  attorney,  unlawfully  and  corruptly 
demanded  of  and  received  from  divers  per^ 
sois  who  were  then  engaged  in  eonduetlnx 
saloons  aud  gambling  places  in  the  elty  of 
Durango,  In  the  county  of  La  Plata,  and  In 
Sllverton,  in  the  county  of  San  Juan,  wUdi 
were  within  his  Judicial  district;  the  sum 
of  $1,000,  in  consideration  of  wlilch  he  made 
and  kept  the  promise  not  to  prosecute  or  per^ 
mlt  any  otha>  persons  to  prosecute  them  for 
vloUitfotts  of  the  public  laws  of  the  state  per- 
taining to  the  business  which  they  were  then 
conducting.  The  third  cause  of  complaint 
in  substance,  charges  that  respondent,  as 
such  district  atttnney,  unlawfully  and  cor- 
ruptly 'declined  and  refused  to  prosecute 
Ernest  Chambers  and  Joseph  Chambers,  who 
were  then  charged  upon  information  with  the 
crime  of  grand  larceny  in  the  district  court 
of  Archuleta  county,  which  was  within  bla 
Judicial  district  Both  of  these  reprehensi- 
ble, scandalous,  and  criminal  charges  were 
abundantly  proved  at  the  trial.  The  evidence 
Is  uncontradicted  that  gamblers  and  keepers 
of  saloons  in  the  cities  of  Durango  and  Sll- 
verton paid  to  respondent  large  sums  of  mon- 
ey to  prevent  the  further  prosecution  of 
causes  aU^dy  pending  against  them  in  the 
district  court,  and  from  the  bringing  of  simi- 
lar actions  against  them;  and  ft  la  likewise 
clear  that  he  refused  to  prosecute  the  lar^ 
ceny  case  mentioned  In  the  third  cause  of 
complaint,  unless  the  prosecuting  witness 
would  advance  him  a  large  sum  of  money 
therefor,  and.  upon  the  refusal  of  the  wit- 
ness to  comply  with  this  demand,  prosecution 
was  withheld  so  long  as  respondent  was  la 
office.  When  these  charges  were  first  pre- 
ferred against  respondent,  he  at  once  handed 
in  his  resignation  as  district  attorney  to  the 
proper  district  court,  which  was  accepted. 
This  may  be,  as  asserted,  some  evidence  of 
guilt  However  that  may  be,  the  evidence 
so  clearly  establishes  his  guilty  conduct  that 
the  court  must  grant  the  prayer  of  the  In- 
formation. 

It  clearly  altering  that  the  second  and 
third  causes  of  complaint  have  been  proved, 
the  finding  of  the  court  In  accordance  tiier»> 
with  Is  that  the  respondent  has  been  guilty 
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of  ttM  mlscondnct  therein  alleged.  The  Jndg- 
ment  of  the  court,  therefore,  Is  that  his  name 
be  stricken  from  the  roll  of  attomeTS  of  this 
states 


ST19PHBN8  et  aL  T.  PARTIN. 

(Supreme  Court  of  Colorado.    Not.  7,  1901) 

APFEAIi— BintBEB'S  FINDINO— DElfUBBSBS— 
CUDITOBS*  BIIX— ANBWEB. 

1.  Findings  of  fact  by  a  referee  will  not  bo 
disturbed  on  appeal,  there  being  competent  evi- 
dence to  8upp(»^  them. 

2.  A  demurrer  to  a  complaint,  other  than  on 
the  ground  of  want  of  Jurisdiction  or  failure  to 
fltate  a  cause  of  action,  must  distioctijr  wpedtj 
the  grounds  of  objection. 

3.  Where  a  Judgment  creditor  has  filed  a  tran- 
script of  his  Judgment  in  the  county  where  the 
real  in'Operty  is  situated,  thus  creating  a  lien, 
he  may  maintain  a  suit  to  subject  the  property 
to  the  levy  of  execution  op  his  juOfmient,  with- 
out first  ezbansting  his  legal  remedies,  or  al- 
leging a  return  nulla  bona  of  an  execution  or  in- 
solvency of  the  Judgment  debtor,  where  bis  com- 
plaint alleges  that  the  property  was  purchased 
with  the  money  of  the  judgmeat  debtor  and  is 
held  In  trust  for  him,  and  that  the  conveyance 
was  made,  by  agreement,  with  the  holders  of 
the  property  to'  hinder,  delay,  and  embarrass 
collection  of  the  judgment 

4.  In  a  suit  to  subject  real  estate  to  a  judg- 
ment, which  the  complaint  alleges  is  unsatisfied, 
except  as  to  the  sum  of  S3.75,  the  part  of  the 
aPswer  alleging  that  supplementary  proceedings 
had  been  Instituted,  and  setting  forth  the  de- 
cree therein,  ordering  stiares  of  stock  to  be 
turned  over  to  the  sheriff,  to  be  sold  under  ex- 
ecution on  plaintiff's  judgment,  is  properly 
stricken.  It  containing  no  allegations  in  regard 
to  the  stoclc,  so  that,  as  execution  was  return- 
ed after  the  stock  was  ordered  deliwed  to  the 
sheriff,  It  could  be  properly  presumed,  either 
that  the  stock  was  never  detlvered,  or  that  it 
was  delivered  and  was  sold  by  the  sheriff,  $8.7S 
being  realized  thereon. 

Appeal  from  District  Qonrt,  Arapahoe 
Conntr;  Samuel  L.  Carpenter,  Judge.  - 

Action  by  Margaret  T.*ParvlD  against  Hen- 
ry J.  Stephens  and  others.   Judgment  for 

plaintiff.    Defendants  appeal.  AfiSrmed. 

Sam  B.  Berry  and  Teller  &  Dorsey,  for 
appellants.  George  0.  Manley  and  O.  F. 
Clay,  for  appellee. 

STEELE,  J.  In  the  year  1885  B.  B.  Par- 
vln  recovered  Judgment  against  Henry  J. 
Stephens  and  Samuel  S.  Large  in  the  sum 
of  (2,000.  Execution  was  Issued,  and  return- 
ed satisfied  as  to  the  sum  of  $3.75.  Tran- 
scripts of  the  Judgment  were  filed  with  the 
county  clerks  of  Arapahoe  and  Boulder  coun- 
ties. The  Judgment  was  subsequently  as- 
signed to  Margaret  T.  Parvin,  who  In  the 
year  1900  brought  her  action  in  the  district 
court  of  Arapahoe  couuty  to  subject  prop- 
erty standing  in  the  name  of  Alice  S.  Steph- 
ens and  certain  corporations  to  the  payment 
of  the  Judgment.  The  defendants'  demurrer 
to  the  amended  complaint  was  overruled, 
.  and  motion  of  the  plaintiff  to  strike  portions 
of  the  defendants'  answer  was  granted.  The 
cause  was  then  referred  to  A.  J.  Rising,  ref- 
eree, to  report  the  testimony  and  his  finding 


of  law  and  fad  The  retene  fonnd  In  favor 
of  plaintiff,  and  the  defendants'  motion  to 
set  the  report  aside  was  overruled,  and  de- 
cree was  entered  in  accordance  with  the  find- 
ings. The  case  Is  brought  here  by  appeal, 
the  defendants  alleging  error,  which  we 
shall  consider  in  the  course  of  the  opinion. 
We  shall  not  consider  those  assignments  of 
error  relating  to  the  findings  of  the  referee, 
because  we  ate  of  opinion  that  we  should 
not  disturb  such  findings.  There  was  oral 
testimony  and  documentary  evidence  upon 
which  the  findings  could  be  based,  and  the 
rule  is  well  settled  that  the  finding  of  the 
referee  is  entitled  to  the  same  weight  as  that 
of  a  Judge  or  Jury,  and  that  upon  appeal  the 
finding  will  not  be  disturbed  if  It  li  support- 
ed by  competent  evidence. 

Tbe  demurrer  to  the  amended  complaint  al- 
leges, first,  "That  there  is  another  action 
pending  between  the  plalntlfF  herein  and  the 
defendants  for  the  same  cause,  as  will  ap- 
pear from  tbe  records  of  this  honorable 
court;"  second,  "The  complaint  shows  upon 
its  face  that  there  Is  a  defect  of  parties  de- 
fendant;" third,  "That  several  causes  of  ac- 
tion have  been  Improperly  united  in  said 
complaint;"  fourth,  "The  amended  complaint 
does  not  state  facta  sufiSclent  to  constitute 
a  cause  of  action;"  fifth,  "The  amended  com- 
plaint is  ambiguous,  unintelligible,  and  un- 
certain." The  demurrer,  except  as  to  the 
fourth  ground,  is  itself  insufficient,  and 
should  be  disregarded.  Irwine  v.  Wood,  7 
Colo.  477,  4  Pac.  783;  Henderson  T.  Johns, 
13  Colo.  280,  22  Pac.  461. 

The  fourth  ground  of  demurrer  was  prop- 
erly overruled.  The  complaint,  we  think, 
does  state  a  cause  of  action.  It  is  urged  that 
the  proceedings  provided  for  In  chapter  20 
of  the  Code  are  ample  to  afford  the  plaintiff 
relief,  and  that,  as  the  remedy  at  law  Is  ade- 
quate, equity  can  have  no  Jurisdiction;  and 
further  that,  unless  the  complaint  shows  that 
plaintiff  has  exhausted  bis  legal  remedies, 
the  action  Is  not  well  stated.  In  the  case  of 
Emery  v.  Yount,  7  Colo.  107,  1  Pac.  686,  It 
is  held  that  a  court  of  equity  will  not  inter 
fere  to  set  aside  a  conveyance  on  the  ground 
of  fraud,  at  the  suit  of  a  general  creditor, 
where  the  debtor  has  other  property  subject 
to  execution,  and  In  such  case  a  bill  which 
falls  by  proper  averment  to  allege  Insolven- 
cy, or  facts  sufficient  to  indicate  that  the 
judgment  cannot  be  collected  without  equita- 
ble aid,  is  fatally  defective,  and  the  defect 
Is  not  cured  by  evidence  of  insolvency.  Oth- 
er authorities  have  held  that,  before  a  cred- 
itors' bill  can  be  filed,  an  execution  must  be 
returned  nulla  bona.  The  fact  that  the  writ 
has  been  returned  unsatisfied  Is  not  suffi- 
cient. The  return  must  show,  as  a  reason 
for  its  being  unsatisfied,  that  the  officer 
could  find  no  property  whereon  to  make  a 
levy.  The  complaint  in  the  case  at  bar  falls 
to  allege  tbe  insolvency  of  H.  J.  Stephens, 
or  facts  Bufllclent  to  Indicate  that  tbe  Judg- 
ment cannot  be  collected  without  equitable 
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relief,  nor  does  it  abow  that  execntloii  has 
been  returned  nalla  bona;  and,  U  tbe  plain- 
tiff were  a  general  creditor,  the  complaint 
would  be  Inauffldent    But  the  plaintiff  ia 
not  a  general  creditor.  He  caused  to  be  filed 
transcrlpta  of  his  judgment  in  the  connt7 
whm  tlie  real  estate  in  controTers^  is  sit- 
uated, and  by  so  doing  be  secured  a  liea  up- 
on the  legal  and  equitable  interests  of  the  de- 
fendant Stephena  therein.   The  case  above 
cited  recognized  the  distinction  between  the 
creditors  who  have  liens  and  a  genial  wed- 
itor,  and  the  decision  grants  relief  to  a  lien 
creditor  and  denies  it  to  a  general  creditor, 
and  holds  that  in  a  case  where  tlie  creditor 
has  a  specific  lien  upon  pn^er^,  and  a  con- 
veyance of  tbe  property  is  made  after  the 
Hen  has  attached,  it  is  not  necessary,  in  a 
salt  to  cancel  the  conveyance,  to  allege  the 
insolTency  of  the  debtor,  but  that  such  cred- 
itor may  Inroke  the  aid  of  equity  to  remove 
the  obstruction  caused  by  the  conreyance, 
without  resorting  to  an  execution  or  citbet 
legal  remedy.  In  the  case  of  Schofield  t.  TTtp 
Goal  &  Coke  Co.,  02  Fed.  269,  84  C'C.  A.  834. 
Sanborn.  Circuit  Judge,  deltvenng  the  opfia- 
ion  of  the  court,  said:  "In  the  second  class 
of  oases  [where  a  Hen  exists]  to  which  we 
hare  adverted,  however,  the  Hen  or  vested 
right  In  the  property  and  the  fraudulent  ob- 
struction to  the  adequate  enforcement  of  this 
lien  or  right  are  the  only  essentials  to  the 
Jurisdiction  of  a  court  of  equity.  Equity  re- 
lieves, not,  as  In  the  former  class,  because 
the  remedy  at  law  has  created  no  Uen  and 
has  no  effect,  but  because  the  enforcement 
of  the  lien  secured  by  the  legal  remedy  Is 
rendered  so  much  less  efficient  by  the  fraud- 
ulent obstruction  that  It  is  Inadequate.  It  Is 
the  Inadequacy  and  not  the  utter  futility  of 
the  remedy  at  law  which  conditlouB  the  ju- 
risdiction In  this  class  of  cases,  and  the  re- 
turn of  an  execution  unsatisfied  Is  neither 
the  sole  nor  the  beat  evidence  of  the  Inade- 
quacy.  The  difficulty  is  that  the  fraudulent 
mortgage,  trust  deed,  or  other  obstruction 
compels  the  purchaser  under  the  execution 
to  bny  a  lawsuit,  and  so  depreciate  the  val- 
ue of  the  property  at  the  sale  that  the  cred- 
itor's remedy  la  rendered  Insufflclent,  and 
sometimes   without   any   practical  value. 
Whenever  a  creditor  has  a  vested  right  in  it, 
or  a  lien  upon  property,  the  enforcement  of 
which  Is  hindered  or  rendered  Inadequate  by 
c  fraudulent  conveyance  or  incumbrance,  he 
may  maintain  a  suit  In  equity  to  remove  It 
without  showing  an  execution  or  return  of 
it  unsatisfied,  or  without  exhausting  his  oth- 
er legal  remedies." 

It  is  urged  that  no  allegation  of  Insolven- 
cy is  made,  and  that  for  that  reason  the  com- 
plaint la  fatally  defective.  The  rule  regard- 
ing an  allegation  of  Insolvency  la  baaed  up- 
on the  proposition  that  If  a  debtor  la  aolvent 
be  may  do  with  hla  property  what  he  will, 
nnlees  by  conveying  it  be  renders  himself  In- 
solvent, and  the  purchaser  or  donee  of  prop- 
erty  abould  not  be  subjected  to  litigation  If 
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the  debtor  has  other  property  out  sf  which 
the  creditor  could  be  pahL  In  this  case  the 
allegations  of  the  complaint  show  that  the 
defendant  has  property  sufficient  to  pay  this 
judgment;  thai  properly  valued  at  many 
thousands  of  dollars  Is  held  in  trust  for  him 
by  other  defendants;  that  hla  money  pur- 
chased the  property;  and  that  they,  knowing 
tbe  existence  of  the  indebtedness,  entered  in- 
to a  fraudulent  agreement  whereby  tbey 
were  to  hold  the  defendant's  property  for 
him  In  trust;  and  the  suit  is  brought  for  the 
purpose  of  subjecting  this  property,  or  the 
property  so  held  In  trust;  to  the  paymmt  ot 
tbe  defendant's  debt  It  Is  alleged  that  the 
certain  real  estate  mentioned  in  the  com- 
plaint was  purchased  with  money  belonging 
to  H.  J.  Btephnu,  or  held  In  trust  for  him, 
realised  from  the  sale  of  mining  property, 
and  that  a  portion  of  tbe  real  estete  Is  un- 
disposed of,  and  that  the  property  was 
bought  and  Improved  in  furtherance  of  the 
fraudulent  agreement,  and  for  the  purpose 
of  hindering  and  delaying  and  embarrassing 
ais  plaintiff  In  tbe  collection  of  Us  debt; 
and  we  are  of  opinion  that  where  a  judg- 
ment creditor  has  filed  a  transcript  of  the 
judgment  docket  with  the  county  dork,  thus 
creating  a  lien,  he  may  maintain  an- action 
to  subject  property  to  the  levy  of  execution 
upon  his  judgment,  where  bis  complalnt'al- 
legea,  as  this  complaint  don,  that  the  cer- 
tain described  real  estete  was  purchased 
with  the  money  of  tbe  Judgment  debtor  and 
is  held  in  trust  for  him,  and  that  the  con- 
veyance was  made  by  agreement  with  the 
holders  of  the  property  for  tbe  purpose  of 
hindering  and  delaying  and  embarrassing 
htm  In  the  collection  of  his  judgment  with- 
out first  ohaustlng  his  legal  remedies,  and 
without  allegli^  a  return  nulla  bona  of  an 
execution,  or  alleging  Insolvency  ot  the  judg- 
ment debtor. 

The  answer  set  up  the  fact  that  supple- 
mentery  proceedings  had  been  instituted, 
and  set  forth  the  report  ordw,  and  decree 
In  such  proceedings.  The  decree  shows  that 
3,610  shares  of  mining  stock  were  ordoed 
turned  oyer  to  the  sheriff,  to  be  l^'  hhn  sold 
under  execution  on  ttte  plalntlfF's  judgment. 
No  mention  Is  made  of  these  shares  of  stock 
in  the  complaint,  nor  la  any  averment  In  re- 
spect to  them  contained  in  the  answer.  It 
Is  averred  in  the  complaint  that  the  judg- 
ment Is  unsatisfied,  except  as  to  the  sum  of 
93.75.  This  part  ot  the  answer  was  strick- 
en on  motion.  This;  the  defendant  Inslate, 
la  error,  and  he  aays  that  be  should  have 
been  permitted  to  sbow.  If  he  could,  that 
tbe  stock  was  not  sold.  If  the  stock  was  not 
sold,  the  defendant  ahonld  have  ao  averred, 
and  It  was  probably  l)ecQuae  of  the  failure 
to  make  averment  conceralnfc  the  atock  that 
the  motion  to  atrlke  was  granted.  The  court 
properly  presumed  that  Inasmncli  aa  the  ex- 
ecution was  returned  after  tbe  stock  was  or- 
dered delivered  to  the  sheriff,  either  tbe  stock 
was  nevM  delivered,  or  that  It  was  delivered 
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aad  mid  by  him,  and  fhat  he  realised  the 
flom  of  93.7B  fliereoB.  In  either  erent  the 
answer  was  not  material,  and  the  court  prop- 
erly granted  the  motion  to  strike. 

PercelTlng  no  error  In  the  Judgment,  it  Is 
affirmed.  Affirmed. 


SCHOOL  DIBT.  NO.  1  IN  CITY  AND  OOUN- 
TT  OF  DENVER  v.  SCHOOL  DIST. 
NO.  7  IN  ARAPAnOB  COUNTT. 

SAME  V.  SCHOOL  DIST.  NO.  85  IN 
ARAPAHOE  COUNTY. 

(Supreme  Court  of  Colorado.    Not.  7,  1904.) 

SCHOOL  DISTRICTS  —  DIVISION  O?  TEBSITOBT — 
OriERMINATlON  or  FBOPEBTT  ftlOHTS — HAN- 
DAUU8— ORAHT  OF  IHPBOPEB  BKUBF— AUND- 
UEHTS— fiTATtrrBB— KETKOAOTITE  LAWS— flUT- 
FICIBNCT  OF  TlTLl. 

t.  Const,  art  16.  S  12.  proridinx  that  the 
Goneral  ABsemUy  shall  paw  no  law  Lmposini 
upon  the  people  of  any  county  or  municipal 
cubdfvialon  of  the  state  a  new  liability  with 
reRpoct  to  tranaactiotiB  or  considerations  already 
pnsHed,  is  not  applicable  to  muaiclpal  corpora- 
tions or  governmental  Bubdivialona  of  the  state, 
or  of  a  county. 

2.  Sesa.  Lews  1901.  pp.  133.  138,  ec.  67.  58. 
as  amended  by  Seaa.  Laws  1903,  pp.  159,  ld4, 
re.  7d.  80.  providing  for  the  appm^ooment  ana 
flIMiniisemeDt  of  property  belouging  to  a  school 
district  lying  partly  within  the  city  and  county 
of  Denver,  and  partly  within  the  counties  of 
Adams  and  of  South  Arapahoe,  and  further  pro- 
viding for  the  aacertalument  of  the  compenaa- 
tioD  to  be  paid  by  one  district  to  another,  la 
not  a  retroactive  law,  wltbln  the  meaning  of 
Coost.  art.  15,  {  12,  prohibiting  the  General 
Assembly  from  hnpoafng  on  the  people  of  any 
municipal  aubdivision  of  the  state  a  new  lia- 
bility with  reapect  to  past  tranaactions. 

3.  The  title  to  Sees.  Laws  1903,  pp.  159,  104. 
cc.  79,  80,  each  entitled  "An  act  to  amend  an 
act  to  establish"  a  certain  county.  Is  sufficiently 
broad  to  include  legislation  relating  to  the  cre- 
ation, consolidation,  modification,  or  change  of 
boundaries  of  school  districts,  or  Imposing  a 
burden  of  debt  in  favor  of  one  district  on  an- 
other, snd  (trescribing  methods  for  determhilzig 
tbt  eztmt  or  amount  thereot 

4.  Mills*  Ann.  St  S  40^  requires  school  dis- 
tricts, on  or  before  the  day  the  county  commis- 
sioners levy  taxes  for  the  ensuing  year,  to  cer- 
tify to  tb^  the  number  of  mills  which  It  Is 
neoessary  to  levy  for  school  purposes.  Seas. 
14) ws  1001,  pp.  133,  13S,  cc.  57,  58,  as  amended 
tiy  Laws  1003,  pp.  159.  164,  cc.  79,  80,  provide 
for  the  apportionment  and  appraisement  of 
property  belonging  to  school  districts  lying  part- 
ly within  the  city  and  county  of  Denver  and 
partly  within  the  counties  of  Adams  or  of  South 
Arapahoe,  and  further  provide  for  the  ascertain- 
ment of  the  compensation  to  be  paid  by  one 
dintrict  to  another,  A  school  district  in  the 
city  and  county  of  Denver  in  1903  certified  to 
the  city  council,  sitting  as  county  commission- 
ers, the  amount  of  the  necessary  school  tax  levy, 
but  omitted  from  the  estimate  any  reference  to 
claims  arising  under  the  act  of  1903,  wtiich 
were  at  the  time  unUquidated,  as  the  appraisers 
had  not  acted,  and  the  school  district  question- 
ed the  legality  of  the  acts.  Held,  that  man- 
damus commanding  the  atdiool  district  to  pay 
the  amount  of  claims  which  had  been  subse- 
Quently  ascertained,  from  the  funds  realised 
from  the  levy  of  1903,  should  be  denied,  but 
the  district  should  be  compelled  to  certify  a 
spedal  tevy  to  the  dty  council  to  meet  such 
ualma.  w  to  Include  sudi  a  levy  hi  lbs  certifi- 
oate  of  the  IBOl  lery  for  ordlnarr  purposes. 


6.  A  prayer  for  alternative  relief  la  net  fatal 

to  a  petiti(Hi  for  mandamaa 

6.  Where  no  alternative  writ  of  mandamus  is 
issued,  but  a  peremptory  writ  granting  improp- 
er relief  is  allowed,  the  pstitioner  or  relator,  if 
entitled  to  mme  kind  of  relief  Included  in  ais 
prayer,  nhnuld  receive  it,  and  the  necessary 
amendment.i  in  pleadings  and  prooesssa  may  he 
made  to  Mnform  to  the  relief  granted. 

Error  to  I>lstrict  Court,  Olty  and  OvDB.tr 
of  Denver:  F.  T.  Jobnsoo,  Judge. 

Separate  proceediogs  in  mandamus  by 
School  DisirlL-t  No.  35  in  flie  county  of  Arap- 
ahoe and  by  School  District  No.  7,  In  naJd 
county  against  t^cbool  District  No.  1  In  the 
dty  and  county  of  Denver.  There  was 
Judgment  in  each  case  awarding  the  writ, 
and  respondent  snea  ont  distinct  writs  er- 
ror. Reversed. 

William  B.  Tebhetta  (Herbert  H.  Mnnive. 
of  counsel),  for  plaintiff  in  entnc.  Join  A. 
Bush,  for  defendant  In  error  School  Dlst  Ncl 
7.  Wattera  &  K»dali  and  O.  M.  KMtdnll, 
for  defendant  in  error  School  Dlat  N&  8R. 

CA&IPBBLL,  J.  Three  appllcatlona  for 
vrrlta  of  mandamua,  made  separately  Im  the 
district  cotxrt,  were  there  consolidated  and 
tried  as  one  action,  and  the  three  dlatlnct 
writs  of  error  sued  oat  of  this  court  to  re- 
view the  Judgments  of  the  district  court  ren- 
dered upon  them  were  likewise  consolidated 
and  heard  at  the  tame  time  in  this  court 
The  material  facts  and  principles  ot  law  ap- 
plicable In  two  of  the  causes  are  substan- 
tially Identical,  and  they  wUl  be  dlacussed 
and  determined  In  this  t^inion.  The  dUTer- 
ence  in  the  procedure  taken  below  In  the 
ttiird  case,  as  well  as  srane  difference  In  Its 
facts,  calls  for  Its  dlspoaltloa  In  a  separate 
opinion.  A  brief  statement  of  the  salleDt 
facts  presente  the  lecal  questloiw  raised: 

The  general  scheme  of  onr  General  Aasem- 
Uy,  at  its  thirteenth  regular  session,  to  grant 
to  the  former  city  of  Denver  home  rule,  in- 
TOlved  the  dismemberment  of  old  Araiiahoe 
connty  and  several  munlclpelities  and  school 
districts  situate  therein,  and  the  creation  of 
new  counties,  municipalities,  and  school  dis- 
tricts ont  of  the  same  territory.  This  gen- 
eral plan  was  embodied  in  what  is  now  call- 
ed the  twentieth  article  of  the  Constitution, 
and  in  various  acts  of  the  Thirteenth  and 
Fourteenth  General  Assemblies.  Among  the 
changes  thus  wrought  were  new  and  differ- 
ent boundaries  of  the  four  school  districts 
concerned  In  the  pending  proceedings,  and 
the  transfer  of  one  of  than  to  the  newly 
created  county  of  Adams,  and  two  of  them 
to  the  new  county  of  Arapahoe,  while  Dis- 
trict No.  1  was  put  Into  the  new  dty  and 
county  of  Denver.  Before  sudi  changes  oc- 
curred, they  were  all  school  districts  within 
the  old  county  of  Arapahoe — School  District 
No.  1  operating  under  a  q>edal  charter;  the 
other  three  (Nos.  7.  35,  and  86)  having  been 
oi^anlzed  under  the  geooral  school  laws,  of 
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tlie  state.  By  racb  cbftoges  certain  of  tba 
territory  and  property  of  tbe  tbree  school 
districts  operating  under  the  general  l&ws 
were  taken  from  them  and  added  to,  and  be- 
came part  of,  School  District  No.  1,  thereto- 
fore existing  nnder  a  special  charter,  but 
thereafter  to  be  governed  by  the  general 
school  laws,  ProTisIon  was  made  by  tbe 
statutes  (fonnd  In  ^e  Session  Laws  of  1001, 
at  pages  138,  138,  cc.  S7,  98,  and  1906,  at 
pages  159,  164,  cc.  79,  80)  for  adjusting  their 
rslatlTfl  property  rights,  and  ascertaining  the 
compensation  which  should  he  paid  by 
School  District  No.  1  to  the  other  school  dl»- 
tricts  for  the  property  which  it  thus  acquir- 
ed from  the  others.  Tbe  proceedings  which 
such  acts  furnished  for  this  purpose  were 
duly  Instituted  by  tbe  creditor  school  dis- 
tricts, to  which  the  debtor  district  was  made 
a  party,  and  such  proceedings,  prosecuted 
strictly  In  accordance  with  the  method  there 
prescribed,  resulted,  in  an  aacertalnmuit  of 
the  indebtedness  due,  which  was  properly 
made  known  to  the  parties  interested. 
School  District  No.  1  refused  to  pay  the 
amount  of  tbe  claims  upon  the  ground,  as 
then  stated,  that  the  statutes  nnder  which 
tbey  were  fixed  were  unconstitutional.  Aft- 
er demands  by  the  creditor  school  districts 
for  payment,  and  a  refusal  by  the  debtor, 
these  proceedings  in  mandamus  were  begun 
to  compel  District  No.  1  either  to  pay  ths 
claims  In  cash,  as  the  law  spectflcally  re- 
quired, or,  If  the  debtor  had  no  funds  In  Its 
treasury  applicable  to  their  payment,  to  levy 
a  tax  to  pay  them. 

Tbe  two  applications  herein  considered 
were  upon  petition  supported  by  affidavit; 
and  upon  due  notice  to  tbe  respondent,  as 
our  Code  authorises,  and  no  alternative  writ 
was  issued..  Issues  of  fact  were  Joined,  and 
a  trial  bad  before  tbe  court  without  a  Jwj, 
resulting  In  findings  in  favor  of  tbe  petition- 
ers below  (defendants  in  error  here);  and 
upon  the  findings  a  peremptory  writ  of  man- 
damns  was  Issued,  commanding  ttte  school 
district  to  pay  out  of  tbe  special  fund  real- 
ised from  tbe  special  levy  of  1908,  and  al- 
ready In  Its  treasury,  tbe  amount  of  tbe 
claims.  To  review  that  Judgment,  Scbool 
District  No.  1  has  brought  the  eases  here 
by  writ  of  error. 

1.  The  refusal  of  tbe  respondent  to  pay 
these  claims  was  based  upon  the  unconsti- 
tutionality of  the  statutes  under  which  tbey 
were  ascertained.  Numerous  grounds  of  in- 
validity were  then  specified,  host  of  which 
have  been  by  this  court  decided  untenable. 
City  Council  v.  Board  of  Com'rs  of  Adams 
County  (Colo.  Sup.)  77  Pac.  858.  Two  objec- 
tions to  their  validity,  not  then  passed  up<»i, 
are  now  pressed  in  argument  'it  la  said, 
first,  that  the  act  la  In  contravention  of  see- 
tlon  12  of  article  16  of  our  (3onstltiition, 
which  dedares  that  the  Gteneral  Assembly 
shall  pass  no  law  which  imposes  upon  the 
people  of  any  county  or  municipal  subdivi- 
sion of  the  state  a  new  liability  with  respect 


to  transactions  or  considers tlons  already 
past  The  sufficient  answer  to  this  content 
tlon  is  that  article  15  is  not  applicable  to 
mnnldpai  corporations  or  governmental  sub- 
divisions of  the  state  or  coonty.  And  an. 
act  such  as  we  are  now  considering  Is  in  a» 
sense  a  retroactive  law.  State  v.  Dlckerman; 
10  Mont.  278,  40  Pac.  698;  Board  of  Educa* 
tion  V.  State,  64  Kan.  0,  67  Pac.  559;  New- 
Orleans  V.  Clark,  95  U.  S.  644,  24  L.  Ed.  521;  ' 
Louisiana  v.  Wood,  102  U.  &  294,  26  L.  Ed^ 
153;  Read  v.  Plattsmoutb,  107  U.  &  068^  Z 
Sup,  Ct  208,  27  L.  Ed.  414. 

2.  It  Is  also  said  that  the  provisions  of  the 
various  acts  with  reference  to  the  adjust- 
ment of  property  rights  of  school  districts- 
are  not  germane  to,  and  not  clearly  expressed 
in,  tbe  title  of  an  act  which  reads,  "An  act 
to  amend  an  act  to  establish  tbe  county  or 

 ,"  etc.  There  is  no  merit  In  this  point. 

Our  Constitution  and  general  laws  recDgnls(^ 
that  adiool  districts  are  subordinate  divi- 
sions of  counties  for  scbwl  purposes.  Anr 
act  to  establish  a  county  may — ^Indeedw 
should — eontoln  provlslona  for  the  organiaa^ 
tion  Of  school  districts.  And  IegislatIo» 
which  relatos  to  the  creation,  consoUdatlan;, 
modfficatlon,  or  change  of  boundaries  of 
school  districts,  or  Imposes  a  burden  or  debt 
on  one  district  in  favor  of  another,  and  pre- 
scribes methods  for  determining  tbe  extent 
or  amount  thereof,  la  clearly  within  the- 
title  of  an  act  which  relates  to  the  creation 
of  a  county  in  which  such  districts  lie. 
Frost  V.  Pfelffer.  26  Cela  8S8.  844,  68  Pac. 
147;  El  Paso  County  t.  Teller  County  (Cola 
Sup.)  76  Pac,  368. 

8.  Plaintiff  In  error,  in  Its  brief,  says  that 
It  must  be  admitted  that  if  the  amended  act 
of  1903  is  constitutional — ^nd  we  have  Just 
said  .that  it  Is — the  claims  are  valid  onesb. 
which  in  some  manner  must  be  paid.  The- 
Important  question  then  is,  was  the  Judg- 
ment of  tb&  court  below  Justified  by  th* 
facts?  We  think  the  particular  Judgment  ea- 
tored  was  wrong.  By  general  law  it  Is  made- 
the  dnty  of  school  districts,  on  or  before  tbe 
day  dealgnated  by  law  for  the  board  of  county 
commissioners  of  each  county*  to  levy  the 
requisite  taxes  for  the  then  ensuing  year,  t» 
certify  to  such  body  the  number  of  mill* 
per  dollar  which  It  Is  necessary  to  levy  oa 
tbe  taxable  property  in  the  district  to  raise 
a  special  fund  for  school  purposes.  Mills' 
Ann.  St  S  4032.  School  District  No.  1  on  the 
9th  day  of  November,  1903,  at  the  time  des- 
ignated by  law,  so  certified  to  the  city  coun- 
cil of  the  dty  and  county  of  Denver,  action 
under  the  new  charter  as  a  board  of  county 
commissioners  for  the  levy  of  taxes.  At  that 
time  the  appraisers  who  were  appointed  to- 
adjust  tbe  property  rights  between  tbe  dif- 
ferent scbool  districts  had  not  acted,  and 
tbelr  findings  were  unknown.  The  hoard  of 
directors  of  School  District  No.  1  doubtleas- 
knew  of  this  unliquidated  claim  for  com- 
pensation, and  m^ht  have  anticipated  11*- 
•xtttit,  and  mvlded  tat  cdTanc*  for  Itl  sat- 
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fatMcOon.  Bnt,  appanotlj'  In  good  faltb,  iti 
xnanbrn  questioned  tbe  legality  ot  tlie  uts 
-wblch  Imposed  tbe  Imrden  and  provided  for 
Ita  aaeertalnment;  and  tor  this  reason,  and 
becanse  the  debt  was  not  fixed,  they  did  not, 
estimating  ttie  smonnt  of  money  needed 
<br  Ok  year  1901,  Inclode  In  the  certlfflcate 
te  the  commlaslonerB  anything  exeept  a  levy 
mfflclent  to  raise  funds  to  defray  tbe  onU- 
nary  expenses  of  tba  district;  and  to  eorer 
«osts  of  bnlldlngs  already  contracted  Ua.  It 
^dearly  aroears  from  the  record  tiiat,  Included 
In  such  certificate  to  the  board  of  commis- 
sdoners,  and  the  levy  made  by  tjiat  body  In 
accordance  therewith,  no  iwoTlsIon  was  made 
Anr  paying  these  claims,  and  tibat  the  special 
Amd  of  District  No.  1.  ont  of  which  the  dis- 
trict eoort  ordered  tbem  to  be  paid,  is  not 
suffldent  eren  to  coTer  tbe  ordinary  school 
«q)en8es  of  that  district  fW  tbe  current  year. 
TFhat  being  so,  tbe  Judgment  cannot  stand. 

Bnt  it  is  argued  Ibat,  since  thwe  are  only 
two  funds  belonging  to  school  districts— one 
tbe  general  fund,  from  tbe  general  Wy  made 
fej  the  board  itt  county  oommlsdonora  vpon 
all  tbe  property  In  the  county  solely  tor  the 
support  of  schools  (Mills*  Ann.  St  I  4028); 
tbe  other  a  special  fund  from  a  levy  created 
by  the  same  board  on  the  certificate  of  the 
Mhool  disMcte  on  the  property  of  the  re- 
jBpedlTe  districts  only,  and  applicable  to  aU 
school  purposes  (Mills'  Ann.  St  I  4032)— If 
these  claims  cannot  be  paid  out  of  this  ape* 
<lal  fund  they  cannot  be  paid  at  all.  And  if 
the  school  board  may  refuse  to  pay  tiiem, 
though  It  has  more  than  that  amomit  in  tbe 
fund  unappropriated,  it  would,  In  effect  be 
ezerdslng  tbe  unlawful  power  of  preferring 
ita  creditors. 

In  the  first  j^oe,  we  say  that  the  conclu- 
sion from  tbe  premises  does  not  necesfsrily 
follow.  That  tbe  claims  cannot  be  paid  from 
the  special  fund  of  a  particular  year  la  not 
«qulTalent  to  saying  that  they  may  not  be 
j»id  out  of  the  special  fund  of  some  other 
year.  What  we  say  here  Is  dat  since  pro- 
vlsl<m  was  not  made  in  the  special  levy  of 
1903  for  these  claims,  and  the  special  lery 
tor  that  year  was  made  and  needed  for  oth- 
«r  school  purposes,  it  ought  not  to  be  impair- 
ed by  b^g  applied  to  this  debt  which  is  not 
of  the  same  character  as  the  ordinary  de- 
mands upon  It,  tor  which  only  it  was  Im- 
fKMed  and  collected.  It  may  be  true  that  it  Is 
fliot  wlthlD  the  power  of  the  board  of  school 
directors  to  prefer  claims  which  are  payable 
«nly  out  of  funds  raised  from  taxation  for 
ordinary  purposes;  that  Is,  claims  of  the 
same  character  must  be  paid  without  any 
preference,  except  as  tbe  statute  may  other* 
wise  Bpedfically  direct  Such  claims  as  these 
of  respondents,  howerer,  we  have  held,  in 
tbe  Adams  County  Case,  supra,  are  not 
claims  of  an  ordinary,  bnt  of  an  extraor- 
dinary, natnre;  and  while  School  District 
Kg.  1  might  If  funds  on  hand  were  suffi- 
cient pay  tine  same  out  of  tbe  special  fund, 
yet  it  ought  not  to  be  compelled  to  do  so 


under  tbe  Caets  of  tbls  case.  As  we  read 
this  record.  School  District  Na  1  wan  not 
at  fault  for  not  having  included  In  Ite  cer- 
tlficato  fto-  a  levy  tbo  amonnt  of  these 
claims,  tor  tiiey  wm  not  tben  ascertained. 
And  for  the  same  reason  respondents  were 
not  at  fault  fOr  not  baTlng,  btfore  tbe  school 
board  made  Ito  certificate  brought  manda- 
mns  proceedings  against  the  board  to  compel 
tbe  levy  of  tbe  tax  with  which  to  pay  them. 

It  does  not  follow,  however,  that  petition- 
ers are  not  entitled  to  any  relief  under  the 
facts  of  this  case,  althou^  th^  are  not  en- 
titled to  that  which  was  awarded.  Under  tbe 
ancient  practice  a  peremptory  writ  of  man- 
damus could  not  be  amended,  and  must  Issue 
In  the  same  torm  as  tbe  Bltomattve  writ 
The  swoTlrtons  of  our  law  in  relation  to  man- 
damus in  the  nisi  prlus  conrto  are  found  In 
a  chapter  of  tbe  Civil  Code;  and  there  is  no 
reason  why  tbe  Ubwal  rules  of  procednre 
and  amendmento  governing  otber  dvU  ac- 
tlona  instituted  thereunder  are  not  applicai> 
ble  to  a  proceeding  in  mandamus.  In  these 
two  aivUcatlons  under  consideration  the  pro- 
ceeding was  by  petition  snpported  by  affida- 
vit and  written  notice  to  the  respondents, 
and  no  alteniatlve  writ  was  Issued.  Upon  a 
bearing  had  under  Issues  of  fact  the  peremp- 
tory writ  was  the  first  one  Issued.  We  do 
not  consider  it  fatol  to  petltlonera'  applica- 
tion that  alternative  relief  was  asked  for. 
although  there  are  dedslons  to  the  titect  that 
a  writ  cannot  go  in  tbe  alternative.  In  State 
V.  City  of  Milwaukee,  22  Wis.  898,  the  doc- 
trine was  announced  that  the  mandatory 
claose  of  the  writ  should  erqiressiy  stoto 
the  duty  required  ot  the  defendant  There 
the  command  was  that  the  defendant  pay 
the  Judgment  mentioned,  or  Issue  bonds  for 
ita  payment  or  proceed  and  levy  a  tax  there- 
for. It  was  held  that  these  acte  are  distinct 
in  their  natore,  and  that  defendant  may  not 
know  which  to  perform.  A  motion  to  qnash 
the  writ  was  sustained,  bnt  leave  was  given 
to  relator  to  amend  the  writ  If  It  dedred  to 
do  so,  tor  it  was  held  that  Ox  wilt  was 
amendable.  In  Balls  County  Court  v.  XJ.  S.. 
105  U.  8.  733.  26  L.  Ed.  1220,  where  the  com- 
mand of  the  writ  of  mandamus  was  to  pay 
from  money  already  raised,  or  levy  a  tex  to 
raise  more,  It  was  held  that  a  vrrlt  thus  is- 
sned  In  the  alternative  iras  proper.  However 
that  may  be,  we  are  satisfied  that  where  no 
alternative  wilt  Issued,  but  the  peremptory 
writ  was  the  only  one  allowed,  if  tbe  granted 
relief  was  not  proper,  still.  If  the  petitioner 
or  relator  Is  entitled  to  some  kind  of  relief 
which  was  indnded  in  his  prayw,  be  should 
receive  It  snd  the  necessary  amendments  In 
pleadings  and  processes  may  be  made  to  con- 
form thereto  Tbe  modem  authorities  sus- 
tain this  condnslon.  Herrll!  on  Mandamus, 
I  294;  State  v.  Supervisors,  20  Wis.  79,  84; 
People  ex  reL  T.  Supervisors.  27  CaL  6C5. 
684;  People  ex  rel.  v.  Superrleors,  142  N.  1. 
271,  278.  36  X.  E.  10S2;  Odendahl  v.  Bussell. 
86  Iowa,  660,  63  N.  W.  836;  Dew  V.  Judges 
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of  Sweet  SprlngB,  8  Am.  Dee.  688;  18  Bne.  Ft 
A  Pr.  751  et  seq. 

The  judgment  Is  reversed  and  the  cause 
remanded,  with  Instroctlons  to  the  district 
court  to  set  aside  its  Judgment  heretofore  en- 
tered and  recall  the  peremptory  writ  hereto- 
fore issued,  and  to  enter  a  new  and  final 
Judgment  In  favor  of  petitioners,  granting  a 
peremptory  writ  of  mandamus  commanding 
the  re^ndent  below,  at  the  time  designated 
by  law  for  so  doing  In  the  year  1904,  to  cer- 
tify to  the  board  of  supervisors  of  the  city 
counsel  of  the  city  and  county  of  Denver, 
acting  as  a  board  of  county  commissioners, 
a  special  levy  of  a  tax,  or  to  include  the  same 
In  its  certificate  of  a  special  levy  for  ordinary 
purposes,  sufficient  to  pay  the  claims  of  the 
respondent  Meanwhile  respondent  shall  not 
make  or  deliver  its  certificate  to  the  board 
without  making  adequate  proTisIon  therein 
for  such  levy.  Bevrased  and  remanded. 


SCHOOL  DI8T.  NO.  1  IN  GITT  AND  COUN- 
TY OF  DENTBB  t.  BOHOOL  DIBT.  Na 
88  IN  ADAMB  OOUNTT. 
(Bapreme  Ooort  of  Colorado.    Nov.  7.  1901) 

MBTOOI.  DZ8TBI0T8— CUim— PATUBIfT  —  TAXn 
— BPBCIAJL  UVT — UANDAinrS  —  junoMsnT— 
BKVEBaAI.~BBUAND— &1IBNDUEKT  07  WBFT. 

1.  Where  the  aBcertaioment  of  petitioner's 
claims  a^lnst  a  school  district  was  not  made 
nntll  after  the  levy  of  the  tax  for  a  certain 
year  by  the  county  commlaaionerL  and  until 
after  Its  certification  by  the  school  district,  a 
demand  for  payment  from  the  taxes  of  tnat 
year  was  properly  denied. 

2.  An  alternative  writ  of  mondamns  was  is- 
flued,  commanding  respondent  school  district  ei- 
ther to  pay  petitioners  claim  in  cash,  or  levy 
a  tax  for  snch  purpose;  and  judgment  was  en- 
tered awarding  a  peremptory  writ  requiring 
payment  out  of  the  ■pecial  levy  of  1908.  field 
that,  on  the  reveraal  of  such  judgment  on  the 
ground  that  petitioner  was  not  entitled  to  pay- 
ment out  of  such  levy,  the  cause  would  be  re- 
manded, with  instroctlooB  to  amend  the  alter- 
native writ  by  Inserting  the  mandate  to  respond- 
ent at  the  proper  time  In  1904,  to  certify  a 
separate  levy  of  a  special  tax,  or  to  include  In 
Its  certificate  for  tbe  special  levy  for  ordinary 
pnrposea  a  tax  snffldent  to  pay  petitioner's 
dalms,  and,  when  such  alternative  writ  is  so 
amended,  to  award  a  peremptory  writ  in-  sim- 
ilar form,  restraining  the  board  In  the  mean- 
time from  delivering  Its  certificate  of  levy  with- 
out snch  provision. 

Error  to  District  Court,  City  and  County 
of  Denver;  P.  T.  Johnson,  Judge. 

MandamtiB  by  School  District  No.  98  in  the 
connty  of  Adams  and  state  of  Colorado  to 
compel  tbe  payment  of  certain  claims  by 
School  District  No.  1  in  the  dty  and  county 
of  Denver.  A  decree  was  entered  awarding 
a  peremptory  writ;  and  defendant  brings 
error.  Beversed. 

William  B.  Tebbetts  (Herbert  M.  Uunio^ 
of  coimsel),  f&r  plaintiff  In  error.  John  B. 
Wolff,  for  defendant  In  error. 

CAMPBBLL,  J.  For  the  material  facts 
In  this  case  reference  is  made  to  the  opinion 


in  School  District  No.  1  t.  School  District* 
Nos.  7  and  85,  78  Pac.  690.  In  that  case 
the  ascertainment  of  petitioners*  claims  waa 
made  before  the  actual  or  formal  levy  of  tho 
tax  by  the  board  of  county  commlssloneri^ 
but  after  its  certification  by  the  school  dis- 
trict In  this  the  ascertalnmmt  was  nofc 
made  until  after  both  such  acts  were  pep- 
formed.  Hence  tbe  refusal  of  the  respondent 
to  pay  the  claims  out  of  tbe  special  levy  aC 
1003  was,  if  posslUe,  more  abundantly  justi- 
fied than  In  the  other  cases.  '  The  procedure 
adopted  below  In  this  cause  vras  also  differ- 
ent from  that  In  the  other  two.  Herebi  the 
application  was  without  notice,  and  the  al- 
ternatlve  writ  Issued  in  the  first  Instancy 
and  was  In  the  alternative,  commanding  the 
respondent  either  to  pay  In  cash  the  amount 
of  the  claim,  or  to  levy  a  tax  for  such  pTir- 
pose,  while  In  the  other  cases  tbe  peremptory 
writ,  though  the  mandate  thereof  was  tn 
tbe  same  language,  was  the  first  and  only 
one  issued. 

The  jndgmmit  In  this  action,  which  award- 
ed a  peremptoiy  writ  requiring  the  reqiiona- 
mt  to  pay  the  daim  In  casta  out  of  the  spe- 
clal  levy  of  1908,  must  be  reversed  for  tbe 
same  reasons  given  for  the  reversal  of  tbe 
Jndgments  In  tbe  other  two  cases  tried  wltb 
It,  but  tbe  difference  in  the  procedure  adopt- 
^  calls  for' a  ^htly  different  direction  to 
tbe  district  court  High's  Ex.  Legal  Bem- 
edles  (3d  Ed.)  i  C62.  The  Judgment  is  re^ 
v»8ed  and  the  cause  remanded,  with  In- 
stractlons  to  tiie  district  court,  upon  petS 
tinner's  request,  to  amend  the  alternative 
writ  heretofore  Issued  by  Inserting  therein 
the  mandate  to  School  District  No.  1,  at  tbe 
proper  time  In  tbe  year  1804.  to  certify  to 
tile  board  of  suparvlsors  of  tbe  dty  council 
of  the  city  and  county  of  Denver,  acting  a* 
a  board  of  county  commlsslouers,  a  separate 
levy  of  a  spedal  tax,  or  to  include  In  lt» 
certificate  for  the  special  levy  for  ordinary 
purposes  a  tax  sufficient  to  pay  the  claim  off 
the  {Wtltlonw,  and  in  other  respects  to  cod- 
form  to  the  views  expressed  In  the  opinloD 
in  the  other  two  cases  referred  to,  andr 
when  the  alternative  writ  Is  so  amended,  to 
award  a  peremptoiy  writ  In  similar  form  and 
with  like  effect;  and  In  the  meantime  the 
board  shall  not  make  or  deliver  its  certlfl' 
cate  for  a  levy  of  taxes  without  making  the 
aforesaid  provision.  Beversed  and  re- 
manded. 


HAOBBTH  V.  BANFIBLD  st  aL 
(Snpreme  Court  of  Oregon.   Nov.  28,  1901> 

COEPOHATIOKB  —  UNPAID  BUnsCBIFTIONB— XIA- 
BILFTT  OV  SUBeCBIBBB— PBOPEBTT  XXCHAI*- 

WD  voB  araoK— ■nuLDonLBHT  ovxbvai.ua- 
non— iBAUD  IN  rAOT  AKD  uw— Bioms  0* 

CBEOITOB8. 

1.  Under  Const,  art  11.  I  8,  making  stock- 
holders liable  for  tbe  debts  of  a  corporation  te 
the  amount  of  their  stock  sobscribed  and  od- 
paid,  nnd  B.  &  a  Comp.  S  6065,  providing  that 
ail  sales  of  stock  shall  subject  the  purchaser  te 
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the  rnyraeot  of  any  balance  dae  on  the  stock,  a 
■Corkholder  Id  an  inaolTeDt  corporation  is  liablfl 
•n  the  unpaid  Iwlance  of  his  stocb  aubscriptiona 
tac  the  debts  of  the  corporation;  hi>  liability 
being  an  asset  of  the  corporation,  which  the 
CTpditor  may  reach  by  a  suit  in  equity. 

2.  In  the  absence  of  a  constltotioaal  or  statn- 
tory  inhibition,  the  directors  of  a  corporation 
may  receive  property  in  payment  for  stock  in 
any  case  in  which  they  are  authorized  under 
the  charter  or  articles  of  the  corporation  to  pur- 
diase  for  the  benefit  of  the  corporation;  bat 
where  they  do  so  the  property  received  moat, 
under  Const,  art  H,  S  3,  and  B.  &  C.  Comn. 
4  50QTi,  making  stockholders  liable  on  unpaid 
•nbsfriptions  for  the  debts  of  a  corporation,  be 

Suivalent  in  valne  to  the  par  value  of  the  stodi 
ten  therefor. 

8.  A  corporation  may,  Its  charter  permitting, 
dispose  of  its  assets  as  it  sees  fit,  while  it  is  a 
Coing  concern ;  and  if  dnring  that  time  it  haa 
caUacted  the  just  demands  arising  from  stock 
Bubacriptions,  and  In  good  faith  disposed  of  the 
l^oceeas.  no  trust  arises  with  reference  to  such 
SDbscriptions  or  their  proceeds,  any  more  than 
in  case  of  any  other  asset  passing  through  iu 
bapda.  Unpaid  subecriptiona  for  capital  stock 
become  impressed  with  a  trust  in  favor  of  cred- 
itors only  when  the  corporation  is  insolvent 

4.  A  transaction  by  irtiich  directora  of  a  oor- 
poiKtion  receive  property  In  exchange  for  cap- 
ital stock  may  be  impeached  by  creditors  for 
fraud  in  law,  a  presumption  of  which,  arises 
from  a  gi*o*ss  overvalu-tion  of  property,  the 
TBlue  of  which  is  well  known  or  can  be  easily 
learned,  aa  well  as  from  fraud  in  fact,  which 
must  be  established  by  affirmatively  showing 
that  the  property  was  overvalued  with  the 
fraudulent  intent  of  evading  the  law. 

6.  In  determining  whether  the  directors  of  A 
corporation  were  guilty  of  fraud  In  taking  prop- 
erty In  exchange  for  stock  at  an  overvaluation, 
it  is  competent  to  consider  the  nature  of  the 
property,  the  purposes  for  which  it  was  accept- 
«d,  and  all  the  circumstances  attending  tha 
transaction ;  and,  U  It  appears  that  they  have 
acted  in  good  faith,  their  acts,  in  the  absence  of 
«B  adverse  presumption,  are  conclusive. 

6.  Where  stock  is  issued  by  directora  for  prop- 
'«rt7  taken  at  an  overvaluation,  it  is  competent, 
at  the  instance  of  creditors,  to  compel  the 
etockholder  to  respond  for  the  diiference  be- 
tween the  actnal  was  of  racli  property  and  th» 
jpar  valne  of  the  atock. 

Appeal  from  Ginmlt  Onirt,  Mnltnomab 
Onrnty,  Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  William  Macbetb,  trustee  of  the 
Kauplach  dreamery  Oompauy,  a  corporation, 
banfcmpt,  against  M.  G.  Banfleld  and  otbers. 
From  a  Judgment  for  plaintiff,  defendant 
Banfleld  appeals.  AfBrmed. 

Prior  to  January  27,  1898,  Julias  O.  Kau- 
pisch  and  H.  W.  Kaiqilsch  were  engaged  In 
tlfe  creamery  business  under  the  Arm  name 
of  the  Eaupisch  Oreamay.  On  that  date 
they  transferred  and  set  over  to  H.  0.  Ban- 
field  and  Thomas  Rand  an  undivided  one- 
half  interest  in  the  business,  for  the  stipu- 
lated contidetatlon  of  $6,000.  One  thousand 
dollara  of  this  amount  was  at.  once  applied 
on  Invoices  for  buttw  previously  shipped  to 
the  firm  from  the  Bast.  On  the  following 
day  a  corporation  was  wganlzed  as  the  Kau- 
plsdi  Oreamery  Company,  with  a  capital 
«tock  of  $30,000,  divided  Into  1.200  shares,  at 
$25,  each,  to  which  c<»poratlon  the  Eaupisch 
dreamery,  the  partnwshlp  concern,  trans- 
ferred by  bill  of  sale  all  of  Its  plant,  stock, 
machinery,  good  will,  etc.,  for  the  designated 
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[  sum  of  $16,000.  and  alw  paid  Into  Its  treas* 
ury  $4,000  In  cash,  all  In  conslderatton  that 
the  board  of  directora  of  t3ie  Kaoplsdi 
Creamery  Company  should  lasne  800  shares 
of  its  capital  stock,  fully  paid  op,  as  follows: 
To  Julius  C.  Eaia>iBCfa,  4  shares;  H.  W.  Kan- 
pisch,  196  shares;  H.  M.  Kauplach,  4  abares; 
BI.  M.  Eanplseh,  196  shares;  M.  G.  Banfleld, 
200  shares;  and  Thomas  Rand,  200  8hare»— 
who  were  subscribers  ^erefor.  This  was 
agreed  to  by  unanlmons  vote  of  tiie  board, 
and  the  stodc  was  subsequently  Issued  ac- 
cordingly, and  accepted  the  parttes  nam- 
ed, thus  closing  the  transaction.  But  two 
additional  sham  were  subscribed  for.  wlileh 
were  fully  paid  up.  The  corporation,  after 
en^iglng  In  business  for  six  months  or  thoe- 
abouts,  became  Insolvrat;  and  the  plaintiff 
was  appointed  trustee  In  banknq^tcy.  and 
now  brings  this  suit  for  the  benefit  of  tbe 
creditors,  to  require  the  above  stocfcbbtdm 
to  respond  fbr  any  balance  of  their  stock 
that  might  be  deemed  unpaid,  to  tiie  amonnt 
of  the  unpaid  Indebtedness  of  the  concon. 
Tb9  plahitlff  prevailed  in  the  trial  courts  and 
this  appeal  Is  by  Banfleld  alone. 

Wm.  T.  Muir,  for  appellant  George  W. 
Joseph,  fOr  respondent. 

WOLVEBTON,  J.  (after  stating  the  facW- 
Tbe  gist  of  the  controversy  is  that  as  to  tbe 
creditors  the  stock  was  fraudulently  issued 
as  fully  paid  up,  when  in  reality  lees  than 
half  of  its  par  valne  bas  been  so  paid. 

The  conclusions  of  fact  are  not  difficult  of 
ascertainment  The  Eaupisch  Creamery 
owned  certain  property  and  merchandise, 
which  it  had  acquired  in  the  course  of.  five 
months'  engagement  In  the  creamery  bosl- 
ness;  and.  It  being  desirous  of  enlarging  its 
business  and  placing  Its  management  In  ttw 
bands  of  a  corporation,  Banfleld  and  Band 
pnrcliaBed  i  half  interest  therein,  so  that 
nominally,  and  for  the  time  being,  they 
came  partners  with  the  Kauplsches.  For 
tbe  purpose  of  ascertaining  the  value  of  the 
property  of  tbe  partnership,  an  Inventoiy 
was  taken,  which  showed  a  valuation  of 
$4,700.  It  was  then  agreed  between  all  the 
parties  concerned,  with  the  view  of  making 
Banfleld  and  Band  equal  in  the  Investmoit 
with  the  EaupiBch«i,  that  they  should  con- 
tribute or  pay  Into  the  concern  the  sum  of 
$5,000,  which  they  did.  That  $1,000  was 
used  by  the  Eaupisches  to  pay  certain  In- 
debtedness of  the  company  for  butter  con- 
signments  from  the  Bast  can  have  no  spedal 
bearing  in  the  case.  It  does  not  iMsen  the 
amount  of  Banfleld  and  Band's  coutrlbutiw 
to  the  business,  which  was  designed  to  make 
them  equal  with  the  Eanptsches;  the  con- 
tribution of  the  Elauplscbes  being  the  prop- 
erty formerly  belonislng  to  the  Eaupisch 
Creamery,  under  wbI<A  name  they  were  en- 
gaged as  partners.  A  bDl  of  sale  was  gives 
at  the  time  by  the  Kauplsch  Creamery  and 
the  Kauplsches  to  Banfleld  and  Rand,  de- 
scribing the  property  set  over  as  *^  undl- 
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vtHeH  oAe-^balf  tnterart  in  and  to  an  of  fhe 
plant,  stock,  tiook  aeconnti  and  good  -will 
of  said  bnsineBa.**  There  appears  to  bare 
been  in>  stipulation  that  It  staotiM  be  free 
rnmi  Incumbrance,  or  that  the  concern  was 
free  from  debt,  but  only  tbat  tt  was  agreed 
tbat  tbe  Kauplsctaes,  as  partners,  shonld,  for 
tbe  consideration  of  $5,000  to  be  paid  Into 
the  concern,  sell  and  transfer  to  Banfield  and 
Rand  an  undivided  half  interest  In  the  busi- 
ness; the  effect  being  that  Banfield  and 
Rand  were  taken  into  the  company  as  equal 
partners  with  the  Kauplsches,  the  company 
being  still  obligated  to  pay  the  indebtedness 
of  the  concern.  This  seems  to  ns  to  hare 
been  the  exact  status  of  the  parties  after  the 
sale  ot  the  one-half  Interest  In  the  bnslness 
of  the  Kanplsch  Creamery  to  Banfield  and 
Band,  and  prior  to  tbe  completion  of  the 
organization  of  tbe  Kanplsch  Creamery  Com- 
pany,' and  the  transfer  to  It  of  the  property 
of  the  Kanplsch  Creamery.  On  the  complex 
tlon  of  the  organization,  all  of  the  property 
described  as  "all  of  the  plan^  stock,  machln- 
«y  and  good  will  of  tbe  said  business,"  was 
transferred  to  tiie  corporation  by  bill  of  sale 
regularly  executed  by  the  Kanplsch  Cream- 
ery, tlie  Kauplsches,  and  Banfield  and  Rand, 
The  consideration  named  as  the  Inducement 
fbr  this  transfer  Is  916.000,  besides  which  the 
Kauplsch  Greameiy  paid  over  and  turned  In- 
to the  tteasury  of  the  Kauplsch  Creameiy 
Compnny  the  sum  of  (4,000.  These  sums; 
aggregating  (20,000,  constituted  the  consid- 
eration for  tbe  Issuance  of  800  pald-np  shares 
of  the  capital  stock  of  tbe  corporation  to  the 
several  parties  named  In  the  statement 
above;  they  having  formerly  subscribed  for 
the  some.  Thus  the  corporation  became  In- 
vested with  the  property  of  the  Kauplsch 
Creamery,  and  thus  It  Is  that  the  stockhold- 
ers named  acquired  tiielr  stock,  so  tbat  the 
transactions  clearly  Indicate  what  the  exact 
consideration  was  which  tbe  subscribers  paid 
for  their  stock.  It  wilt  be  noted  tbat  the 
bill  of  sale  by  the  Kauplsch  Creamery  to 
Banfield  and  Rand  describes  tbe  property  de- 
signated for  transfer  In  precisely  the  same 
language  as  the  bill  of  sale  to  the  corpora- 
tion, with  the  exception  that  the  words  "book 
accounts"  are  included  in  the  former;  both 
containing  the  words  "good  will  of  said  bud- 
ness."  Evidently,  tiierefore,  that  particular 
species  of  proper^  this  In  the  minds  of  the 
parties  while  agreeing  upon  and  consummat- 
ing both  transactions,  and  was  especially 
made  the  subject  of  transfer  In  each  case. 
In  the  former,  the  good  will,  together  with 
the  other  property  of  the  Kauplsch  Cream- 
ery, was  considered  the  equivalent  of  $5,000 
In  value,  and  nothtng  more,  for  that  sum  Is 
what  Banfield  and  Band  paid  Into  the  con- 
cern In  order  that  th^  might  become  one- 
halt  owners  In  the  whole.  There  was  some 
indebtedness  of  the  concern,  but  this,  from 
tbe  result  of  the  transaction,  was  to  be  shar- 
ed by  all  the  parties,  and  was  In  fact  paid 
out  of  the  business,  so  that  here  we  bare  the 


I  estlnrato  of  the  parties  concerned  as  to  the 
I  value  of  the  good  will.  When,  however, 
,  these  parties  transferred  tbe  Identical  prop- 
erty to  tbe  corporatltm,  which  was  practical- 
ly organized  by  Uiemselves,  they  fixed  a  Tal- 
nation  of  $16,000  as  Its  worth  to  the  com- 
pany; exceeding  by  more  t^n  three  times 
tlie  value  placed  upon  It  In  the  first -trans- 
fer, although  the  two  transfers  were  made 
In  point  of  time  with  but  a  single  day  In- 
tervening. Further  tiian  this,  the  Kauplsch 
subscribers  to  the  capital  stock  and  Banfield 
and  Rand  on  January  27th,  the  day  of  the 
transfer  of  one-half  Interest  In  tbe  pn^rty 
of  tbe  Kanplsch  Creamery  to  Banfield  and 
Rand,  entered  into  a  written  agreement 
whereby  the  Kauplsches,  on  tbe  one  part 
agreed  to  take  400  shares  of  the  capital 
stock  of  the  Kanplsch  Creamery  Company, 
and  to  pay  thorefor  $2,000  In  cash,  and  the 
remainder,  or  $8,000,  In  tbe  plant,  stock,  and 
good  will  of  tbe  creamery  bnslness,  and  Bait- 
fleld  and  Rand,  on  tba  other  part,  agreed  to 
take  a  like  number  of  shares,  and  to  pay 
therefor  In  like  manner  as  the  Kauplsches 
were  to  pay  for  thdr  stoc^;  and  It  was  fur- 
ther agreed  between  the  parties  so  designat- 
ed and  subscrlbtng  that  they  should  not  sell 
to  any  outside  par^,  and  that,  in  case  either 
of  them  desired  to  sell,  the  other  should  have 
the  option  to  purchase,  at  $12JS0  per  share; 
stipulating  as  liquidated  damages  In  case  of 
a  breach  of  the  condition  tbe  rate  of  $12.50 
per  share  for  each  and  every  share  so  other- 
wise sold.  Banfield  and  J.  O.  Kauplsch,  tes- 
tifying in  tile  case,  however,  gave  It  as  their 
honest  conviction  that  the  plant,  stock,  and 
good  will  of  the  partnership  were  folly  worth 
the  valuation  placed  upon  them  by  this 
agreement  namely,  $16,000,  and  that  the 
board  of  directors  received  them,  together 
with  the  $4,000  cash,  in  entire  good  faith,  In 
payment  for  said  stock.  But  speaking  fur- 
ther of  this  last-mentioned  agreement,  and  In 
explanation  of  its  purpose,  Kauplsch  says: 
"Well,  if  one  wanted  to  drop  out,  we  only 
paid  ^,000.  That  was  jnst  among  ourselves. 
If  he  had  $10,000  worth  of  stock,  and  only 
paid  $5,000  for  It  then  may  be  he  could  force 
the  other  to  ask  $10,000  for  It**  Further  on 
the  following  Inquiries  were  made,  and  an- 
swers elicited:  "Q.  Ton  paid  In  $4,000  Into' 
the  corporatlonT  A.  $5,000.  I  believe  the 
books  show  the  corporation  got  the  benefit  of 
$4,000  In  cash.  *  *  *  Q.  Ton  were  paying 
for  $10;000  worth  of  stock  with  $5,000?  A. 
That  was  tbe  proposition.  Q.  Ton  paid  $12.- 
60  a  share  for  your  stock,  was  It  not?  Ton 
paid  Just  half?  A.  Tea,  sir;  that  would  he 
$12.50.  Q.  But  If  anybody  else  came  In  aft- 
erwards and  subscribed  for  stock,  you  were 
going  to  charge  them  $25  a  share?  -  A.  That 
was  the  Idea.**  This  Uieory  of  tbe  transac- 
tion Is  borne  out  by  Dey,  who  was  deslroua 
at  one  time  of  procuring  some  of  the  stock, 
but  refused  to  purchase  because  he  could  not 
obtain  It  on  tbe  same  basis  at  which  the 
parties  had  procured  theirs,  namely,  at  the 
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rate  of  50  per  cent  of  the  par  ralne.  There 
Is  scarcely  a  doubt,  therefore,  that  these  par- 
ties procured  tb^  stock  at  not  to  exceed  50 
per  cent  Taluation,  and  that  they  so  under- 
stood it  although  they  apeak  In  the  record 
to  the  contrary,  by  giving  It  as  their  opin- 
ion that  the  property  and  good  will  of  the 
partnership  were  of  the  actual  value  they 
placed  thereon  In  making  the  transfer  to  the 
Kauplsch  Creamery  Company.  To  conform 
to-  their  estimate,  the  good  will  of  the  con- 
cern must  have  been  of  enormous  value, 
namely,  the  difCerence,  at  least,  between  the 
sum  of  $4,700  and  (IQ,00,  or  $11,300.  The 
Eftuplsch  Creamery  had  been  running  but 
five  months,  starting  with  an  Investment  of 
$2,000.  True,  the  profits  during  that  time 
were  estimated  at  $2,300,  and  the  business 
was  extensive;  but  with  all  this,  it  Is  Im- 
possible that  the  good  will  should  be'  worth 
several  times  the  capital  Invested.  It  Is  ar- 
gued that  the  inventory  was  made  on  the 
basis  of  the  cost  price,  and  it  Is  pointed  out 
that  one  machine  was  valued  at  $150.  Ita 
cost  price,  whereas  Its  real  value  was  $2,000. 
This  IB  the  only  article  specifically  mention- 
ed upon  which  stress  is  laid,  but  the  claim 
for  it  is  seriously  controvated  by  the  evi- 
dence, and,  upon  the  whole,  it  Is  manifest 
that  the  contention  lacks  support  The  In- 
ventory was  probably  made  as  other  Inven- 
tories usually  are  where  there  is  to  be  a  sale 
or  transfer  of  the  prop«i:y  involved  for  the 
purpose  of  arriving  at  substantia)  values,  so 
that  a  basis  may  be  had  for  Intelligent  deal- 
ing with  reference  to  It  It  Is  plain,  there- 
fore, that  either  by  design  or  through  bad 
Judgment  there  was  the  grossest  kind  of 
overvaluation  of  this  property  to  he  taken 
In  payment  for  the  stock  to  be  Issued  by  the 
corporation  to  these  subscribers,  and  that 
they  did  not  really  pay  to  exceed  SO  per  cent 
of  the  par  value  therefor.  Such  being  the 
conclusion  as  to  the  fact  we  are  now  to  in- 
anlre  as  to  the  law  applicable  In  the  prem- 
ises. 

The  aj^Ilant's  contention  Is  that  the  cw- 
poratlon,  through  its  board  of  directors,  ex- 
ercised Its  best  Judgment  as  to  values,  and 
acted  in  entire  good  faitb  In  accepting  the 
property,  including  the  good  will  of  the 
partnership  concern.  In  fall  payment  of  the 
capital  Btodc  issued,  and  therefore  the  trans- 
action Ib  unimpeachable  at  the  suit  of  cred- 
itors; In  other  words,  the  stockholders  must 
be  held  to  be  exonerated  from  all  liability 
to  the  corporation  for  the  benefit  of  the  cred- 
itors, except  In  case  of  actual  fraud  charged 
against  the  corporation  and  stockholders,  and 
affirmatively  proven.  That  a  snit  in  equity 
Is  maintainable  by  a  creditor,  or  one  stand- 
ing In  his  stead,  to  recover  against  the  stock- 
holder of  an  Insolvent  corporation  an  un- 
paid balance  of  bis  stock  subscription,  must 
be  deemed  to  be  settled  law  in  this  state; 
tlie  liability  being  not  to  the  creditor,  but 
for  the  Indebtedness  to  the  corporation,  which 
Is  treated  as  an  asset  and  to  which  the  cred- 
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itor  ts  entitled  In  the  adjustment  of  tafal 
demands  against  the  corporation.  Ladd  & 
Bush  V.  Cartwrlght  7  Or.  329;  Falco  v. 
Kauplsch  Creamery  Co.,  42  Or.  422,  70  P&c 
286;  Patterson  v.  Lynde,  106  U.  8.  619,  1 
Sup.  Ct  432,  27  L.  Ed.  265.  By  the  mandate 
of  our  Constitution,  stockholders  are  made 
liable  for  the  Indebtedness  of  the  corporation 
to  the  amount  of  their  stock  subscribed  and 
unpaid.  Const.  Or.  art  11,  i  3.  In  pursu- 
ance of  this  clause,  It  was  early  enacted  that 
"all  sales  of  stock,  whether  voluntary  or  oth- 
erwise, transfer  to  the  purchaser  alt  rights 
of  the  original  holder  or  person  for  whom 
the  same  Is  purchased,  and  subject  such  pur- 
chaser to  the  payment  of  any  unpaid  balance 
due,  or  to  become  due,  on  such  stock;  but 
if  the  sale  be  voluntary,  the  seller  Is  still  lia- 
ble to  existing  creditors  for  the  amount  of 
such  balance,  unless  the  same  be  duly  paid 
by  such  purchaser."  B.  &  C.  Comp.  §  5065. 
There  Is  an  amendment  to  this  statute,  but 
it  came  at  a  time  subsequent  to  the  transac- 
tions upon  which  the  present  suit  Is  founded. 
Laws  1903,  p.  212. 

These  enactments,  both  fundamental  and 
legislative,  indicate  quite  clearly  the  jwllcy 
of  the  lawgiver  touching  the  payment  of 
stock  by  a  subscriber.  His  liability  Is  to  the 
full  amount  of  the  capital  stock  subscribed. 
The  directors  of  a  corporation.  In  the  atv 
sence  of  a  constitutional  or  statutory  Inhi- 
bition to  the  contrary,  may  receive  property 
In  payment  for  stock  in  any  case  in  which 
they  are  authorized  under  the  charter  or  ar- 
ticles of  Incorporatlcm  to  purchase  for  the 
benefit  of  the  corporation,  and  to  subserve 
the  purposes  for  which  It  Is  organized.  Clark. 
Corps.  879.  Of  course,  ordinarily,  where 
there  has  been  no  agreement  with  the  direct- 
ors that  the  subscriber  for  stock  might  pay 
for  It  In  property,  the  obligation  la  to  pay 
in  money,  and  when  so  payable  there  can  t>e 
no  possible  cavil  as  to  the  amount  that 
would  be  required  to  meet  his  llablU^.  It 
must  be  the  equivalent  of  the  par  value  of 
his  stock.  Money  la  admittedly  the  stand- 
ard of  all  values,  and  It  la  a  natural  sequence 
that  If  stock  liability  Is  to  be  discharged  in 
property,  the  property  should  measure  up  to 
a  money  value.  Such  Is,  no  doubt  the  plain 
intendment  of  the  law;  otherwise  It  might 
easily  be  so  managed  that  stock  subscribers 
would  be  virtually  exonerated  from  ttielr 
statutory  liability  by  pretended  and  simulat- 
ed agreements  with  the  directors,  and  the 
corporation  left  without  assets  of  material 
moment  from  the  beginning,  which  would 
atrociously  belle  the  representations  made 
by  the  articles  of  Incorporation  touching  the 
capital  stock.  Such  is  not  the  spirit  of  the 
law.  nor  has  it  been  so  where  there  were 
no  statutory  regulations  upon  the  subject; 
the  common  declaration  being  that  the  stock 
must  be  paid  In  money  or  money's  worth- 
that  is,  what  may  fairly  and  Justly  be  con- 
sidered as  money's  worth.  Wetherbee  v. 
Baker,  35  N.  J.  Kq.  501,  513;  Tan  Cleve  t. 
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BerYmy  (Mo.  Sup.)  44  S.  W.  748,  42  L.  R  A. 
BBS,  088;  Fogg-  Blair,  138  U.  S.  118, 11  Sup. 
Ct  476,  85  L.  Bd.  104;  Camden  t.  Stuart, 
144  n.  B.  104^  12  Sap.  Ct.  685,  86  L.  Ed.  863; 
Blyton  Land  Co.  t.  Blrmlngbam  Warebouae 
A  raevator  Co..  92  Ala.  407.  ^  9  Sooth.  129, 
12  U  R.  A.  807,  26  Am.  St  Bap.  65. 

We  deem  It  Important  In  this  connection  to 
state  tbe  baala  of  the  stoCfcliolderB*  ItabUl- 
tlea  for  tbe  benefit  of  tbe  creditors  of  the 
corporation.  In  view  of  tbe  theory  advanced 
that  a  sabBcriptfon  to  tbe  capital  stock  of 
tbe  corporation  is  a  mere  contract  of  pur- 
chase, In  which  there  is  no  element  of  trust; 
that  tbe  corporation,  on  the  one  hand,  and 
tbe  subscriber,  on  tbe  other,  ace  the  parties 
to  the  contract — one  to  deliver  stock,  and 
Hie  other  to  pay  therefor;  that  the  board 
of  directors  may  determine  bow  and  in  what 
manner  stock  payments  may  be  made;  and 
that  if  the  parties  concerned,  acting  bona 
fide,  mutually  agree  ui>on  tbe  terms  of  the 
contract,  Including  the  manner  in  which 
stock  obligations  shall  be  discharged,  the 
transaction  should  be  held  valid,  except  for 
fraud,  or  a  course  of  dealing  tantamount 
thereto,  the  same  as  if  the  contract  were 
made  between  parties  sul  Juris.  There  Is  a 
familiar  doctrine,  commonly  called  the 
"American  doctrine,"  that  tbe  capital  of  tbe 
corporation  constitntes  a  trust  fund  for  tbe 
benefit  of  tbe  creditors,  which  is  said  to  rest 
upon  the  equitable  conetderatlon  that  tbe 
distribution  of  tbe  capital  stock  among 
stockholders  without  making  adequate  pro- 
vision for  tbe  payment  of  debts,  or  the  issu- 
ance of  fictitious  paid-up  stock,  Is  a  fraud 
upon  creditors  contracting  with  tbe  corpora- 
tion In  reliance  upon  its  capital  remaining  In- 
tact; or  In  reliance  upon  the  professed  capi- 
tal having  been  In  fact  paid  up  in  full.  First 
National  Bank  v.  Gustio  Mining  Co.,  42  Minn. 
827,  332,  44  N.  W.  108.  6  L.  R.  A.  676,  18 
Am.  St  Rep.  610.  The  doctrine,  taken  In 
Its  fullest  slgnlflcatiOD,  is  severely  criticised 
as  in  Itself  inadequate,  and  as  affording  an 
erroneous  basis  upon  which  to  found  the  cred- 
itor's remedy.  His  right  of  recourse  to  obli- 
gations for  unpaid  stock  Is  no  more  sacred 
or  operative  than  bis  right  to  any  other  asset 
of  an  insolvent  corporation.  The  corpora- 
tion may  undoubtedly  dispose  of  Its  assets 
as  it  may  see  fit  while  a  going  concern,  its 
cbarter  permitting;  and,  if  in  tbe  meantime 
it  has  fairly  disiMsed  of  stock  subscriptions 
(that  Is  to  say,  collected  the  Just  demands 
arising  therefrom,  and  In  good  faith  dis- 
posed of  tbe  proceeds),  tbere  can  arise  no 
trust  with  reference  to  It,  any  more  than 
there  could  for  any  other  asset  that  has  pass- 
ed through  and  out  of  its  bands.  It  is  only 
when  the  unpaid  capital  becomes  an  asset  of 
an  Insolvent  concern  tbat  it  Is  Impressed 
with  a  trust  In  favor  of  creditors.  And  so  It 
Is  with  an  Individual  or  any  ordinary  part- 
nership. All  assets  In  their  insolvency  be- 
come trust  funds  for  the  benefit  of  creditors. 
Perhaps  a  more  reasonable  and  substantial 


ground  for  the  Uablllty  la  that  pnonnlgated 
by  Mr.  Justice  Mitchell  In  Hospes  r.  north- 
western yitg.  ft  Car  Co.,  48  Minn.  174,  197. 
60  N.  W.  1117,  1121,  15  L.  B.  A.  470,  31  Am. 
St  Bep.  G37.  He  says:  "By  putting  it  [th- 
llabiUty]  upon  the  ground  of  fraud,  and  ap 
plying  the  old  and  familiar  rules  of  law  oi> 
thit  subject  to  the  peculiar  nature  of  a  cor- 
poration, and  the  relation  which  Its  stock- 
holders bear  to  It  and  to  the  public,  we  bavt- 
at  once  rational  and  logical  ground  on  which 
to  stand.  The  capital  of  a  corporation  1» 
the  basis  of  Its  credit  It  Is  a  substitute 
for  the  individual  liability  of  those  who  own 
its  stock.  People  deal  with  It  and  give  it 
credit  on  the  faith  of  It  They  have  a  right 
to  assume  that  It  has  paid-in  capital  to  the 
amount  which  it  represents  itself  as  bav- 
Ing;  aud  If  they  give  it  credit  on  the  faith 
of  that  representation,  and  if  the  representa- 
tion is  false.  It  is  a  frand  upon  them;  and, 
In  case  tbe  corporation  becomes  Insolvent 
the  law,  upon  tbe  plainest  principles  of  com- 
mon Justice  says  to  the  delinquent  stock- 
bolder,  'Make  that  representation  good  by 
paying  for  your  stock.'  It  certainly  cannot 
require  the  Invention  of  any  new  doctrine  In 
order  to  enforce  so  familiar  a  rule  of  equity. 
It  Is  the  misrepresentation  of  fact  in  stat- 
ing tbe  amount  of  capital  to  be  greater  than 
It  really  is  that  I?  the  true  basis  of  tbe  lia- 
bility of  the  stockholder  in  such  cases;  and 
It  follows  tbat  It  Is  only  those  creditors  who 
have  relied,  or  who  can  fairly  be  presumed 
to  bave  relied,  upon  the  professed  amount  of 
capital,  in  whose  favor  the  law  will  recog- 
nize and  enforce  an  equity  against  tbe  hold- 
ers of  "bonus*  stock" — or,  we  may  add  here, 
stock  the  payment  of  which,  either  In  full 
or  In  part,  has  been  merely  simulated,  and 
not  In  reality  made  as  contemplated  by  the 
relatlonsblp  under  tbe  law. 

Now,  to  recur  to  the  Initial  contention: 
It  Is,  no  doubt  tbe  doctine  of  some  of  the 
cases  that  where  tbe  directors  have  acted  In 
good  faith  and  according  to  their  beat  Judg- 
ment In  fixing  and  agreeing  with  tbe  share- 
holders as  to  tbe  value  of  tbe  property  to  be 
taken  and  accepted  In  payment  of  stock  sub- 
scriptions, their  acts  In  the  premises  are  un- 
impeachable, and  can  only  be  annulled  or  set 
aside  for  actual — tbat  Is  to  say,  Intentional 
or  active — fraud,  which  must  be  afllrmatlvely 
shown.  But  there  are  other  cases  holding  to 
what  we  deem  to  be  the  sounder  view,  being 
tbe  better  calculated  to  Inculcate  fair  deal- 
ing and  meet  tbe  ends  of  right  and  Justice. 
We  quote  from  Coleman  v.  Howe,  154  111. 
468,  469,  89  N.  B.  726,  727,  45  Am.  St  Rep. 
133,  in  exemplification:  "Where  property 
whose  value  is  well  known  or  can  be  easily 
learned  is  taken  at  an  exaggerated  estimate, 
a  strong  presumption  is  raised  that  the  valu- 
ation Is  not  In  good  faith,  and  is  made  for 
a  fraudnlent  purpose.  This  presumption  will 
be  conclusive,  unless  rebutted  by  satisfactory 
evidence  explanatory  of  tbe  apparent  fraud. 
Where  the  overvaluation  Is  so  grest  that  the 
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fraudulent  Intent  appeara  on  its  face,  end  la 
not  explained,  tlie  court  will  h<^d  It  to  be 
fraudulent  as  matter  of  law."  So,  In  Nation- 
al Tnbeworkfl  r.  Ollflllan,  124  N.  T.  802.  307, 
26  N.  E.  S3S.  639,  tbe  court,  speaking  through 
Mr.  Justice  Vann,  say:  "The  fraud  Is  con- 
summated by  the  issue  of  stock  as  full-paid 
stock  •  *  •  which  has  not  been  fully 
paid,  *  *  *  and  it  does  not  d^iend  upon 
any  firaudnlent  intent,  other  than  tbat  which 
is  erldenced  by  the  act  of  knowingly  Issuing 
stock  for  property  to  an  amount  in  excess  of 
its  TBlue."  The  language  of  Mr.  Justice 
Field  is:  "But  where  full-paid  stock  Is  is- 
sued tm  property  received,  there  must  be 
actual  fraud  in  the  transaction  to  enable 
creditors  of  the  corporation  to  call  tbe  stock- 
holders to  account.  A  gross  and  obvious 
overraluatloD  of  property  would  be  strong  eri- 
dence  of  fraud."  Colt  t.  Gold  Amalgamating 
Co.,  119  U.  S.  843,  84S,  T  Sup.  Ct  231«  23S,  80 
L.  Bd.  420.  To  a  like  purpose  Is  'WhItehlU  T. 
Jacobs,  75  Wis.  474,  44  N.  W.  680,  although 
tbe  syllabus  'would  seem  to  limit  tiie  rule. 
See,  also,  Toung  t.  Erie  Iron  Co.,  65  Mich. 
Ill,  123.  31-  N.  -W.  814.  Fraud  In  law  Is 
therefore  as  effectlre  to  impeach  the  trans- 
action In  fBTor  of  credlton  as  fraud  In  fact; 
tbe  difference  being  that  In  the  one  case  Oie 
law  raises  the  intent  from  the  natnra  of  the 
transactions,  while  In  the  other  It  must  ap- 
pear by  afflrmatlTe  proof,  and,  the  Intent  be- 
ing presumed,  it  must  be  rebutted,  or  the  law 
wUl  declare  the  act  fraudulent.  One  Is  as 
Tldous  In  circumventing  right  and  Jnstice  as 
the  other. 

If,  however,  the  nature  of  the  property  and 
the  extent  of  tbe  overvaluatiOD  are  such  that 
the  acesB  valuation  may  have  posMbly  been 
due  to  error  In  honest  convlctlim  or  Judg- 
ment, then,  to  render  tbe  transaction  Invalid, 
actual  fraud  must  be  shown,  and  It  is  one 
of  fact;  the  real  question  In  cases  of  this 
character  being  whether  the  property  was 
placed  and*  taken  at  a  blgh  valuation  with  a 
fraudulent  intent  of  evading  tbe  plain  man- 
date of  the  law.  It  is  competent  for  the  de- 
termination of  the  question  to  take  Into  con- 
slderatJoD  the  nature  of  tbe  property,  the 
purposes  for  which  It  Is  accepted,  and  all  the 
conditions  and  drenmstances  attending  and 
surrounding  the  transaction;  and  If.  from 
tbe  whole.  It  appeara  that  the  board  has  act- 
ed in  good  falUi,  in  the  honest  exercise  of  its 
best  judgment,  no  advene  presumption  Im- 
peding then  are  its  acts  conclusive;  other- 
wise not  Olark.  Corps.  380,  881;  Van  Cleve 
V.  Berkey,  supra;  Boyoton  v.  Andrews,  63 
N.  Y.  93;  Douglass  v.  Ireland,  73  N.  T.  100; 
Lake  Superior  Iron  Co.  Drexel,  90  N.  Y. 
87;  Elyton  Land  Co.  v.  Birmingham  W.  & 
E.  Co.,  supra;  Osgood  &  Moss  v.  King,  42 
Iowa,  478;  Jackson  v.  Traer.  64  Iowa.  469. 
20  N.  W.  764.  62  Am.  Rep.  449. 

When  stock  is  Issued  for  property  taken  at 
an  overvaluation,  it  is  competent  to  compel 
the  stockholder  to  respond  for  the  difference 
between  the  actnal  value  of  such  proiierty 
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and  the  par  value  of  flie  stocik.  Ooleman  t. 
Howe,  supra;  Jackson  Tner,  svpra.  In 
this  view  of  the  law,  then  Is  bat  one  condu- 
sfon  to  be  rsached.  There  was  an  exagger^ 
ated  and  grasa  overraloatlCHi  of  the  propwty, 
and  the  presumption  of  bad  faith  thereby 
engendered  has  not  been  satisfactorily  ex- 
plained away  or  rebiUted.  But  wben  tbe 
fact  is  eonsidered  In  connectloD  with  all  the 
ottier  tacts  disclosed  by  the  teatimoiiy,  ws 
are  c<nivlnced  tbat  there  was  a  scheme  hav- 
ing In  eontemplatlim  ftom  the  beginning  the 
tosnance  of  this  stock  as  fully  paid  np^  for  a 
conaidotttlon  not  to  exceed  one  half  of  Its 
par  value,  and  that  actual  frand  has  bsen 
shown.  We  find,  flierefore^  that  Uie  ottier 
half  of  the  stock  is  unpaid,  and  In  this  iMa>- 
tlcular  Rl<nie  will  ihe  findings  of  the  trUl 
court  be  modified.  It  does  not  chai^  the 
result,  however,  and  the  decree  of  the  trial 
court  will  be  affirmed. 

In  ttiis  opinion  we  bave  considered  tbe 
HaMllty  of  a  subscriber  to  tbe  capital  sto(± 
of  a  corporatlon^^ot  one  who  comes  by  tt  by 
purchase  or  otherwise— to  a  creditor  dealtac 
with  tbe  company  subseqnent  to  the  lamasee 
of  the  stodt  without  knowled^  of  the  tne 
basis  npon  which  It  was  issued.  Farther 
more,  we  pass  no  opbilon  on  the  intendmrat 
of  tiie  amendment  tn  1808  of  section  B06B,  B. 
&  C.  Comp.  It  is  not  Involved  in  Oila  contro- 
versy, having  been  enacted  snbsequent  to  the 
time  wben  the  rights  and  UabOltlea  of  the 
parties  herein  became  fixed. 


MARQITAM  v.  ROSS  et  aL 
(Supreme  Court  of  Or^n.   Dea  5^  1904.) 

APPXAIi— VOBiaAaXS— FOBECZiOSUBB— moL 
DECBR. 

1.  Where,  on  a  bill  to  redeem  from  forecloem  . 
of  a  trust  deed,  the  court  entered  a  decree  In 
favor  of  plaintiff  for  tbe  relief  prayed  for.  mdi 
decree  was  tiual  and  appealabl^  within  B.  It  C. 
Comp.  i  047,  though  it  provided  for  a  sabse- 
Quent  accounting  of  rents  and  profits,  etc 

Appeal  from  Circuit  Court,  Multnomah 
County;  A.  F.  Sears.  Jr.,  Judge. 

Action  by  P.  A.  Marquam  against  the  Unit- 
ed States  Mortgage  &  Trust  Company  and 
others.  From  a  Judgment  In  favor  of  ptaln- 
titf,  defendants  appeal.  On  motion  to  dis- 
miss appeal.   Motion  denied. 

E.  B.  Watson  and  A.  H.  Tanner,  for  upp^ 
laots.   Wallace  McCamant,  for  appellee. 

MOOKE.  O.  J.  Thla  Is  a  motion  to  dis- 
miss an  appeal.  The  material  facts  an 
that,  a  mortgage  executed  by  plaintiff  to 
the  defendant  the  United  States  Mortgage 
&  Trust  Company  having  been  foredoeed, 
tbe  real  property  Incumbered  thereby  was 
sold  under  the  decree  December  10.  1900, 
and  the  sale  confirmed.  United  States  Mort- 
gage Co.     Marquam,  41  Or.  SBl.  69  Pac.  87, 
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41.  This  snit  was  Instltntoa  to  ledeem  tb» 
premises  from  soCb  sale  <»  the  gTound  thmt 
the  poicliaser  was  plalntlfPs  trastee.  who 
had  unlawfully  caused  the  aherUTs  d«ed 
thraefer  to  be  executed  to  the  Oregon  Oom- 
pany,  a  corporation,  which,  It  la  alleged,  la 
not  an  Innocent  purchaser.  It  la  stated  In 
the  cotbplalnt  that  since  December  10,  1000. 
the  plalnttfTs  trastee  and  the  Or^n  Com- 
pany have  been  In  possesidon  of  the  mart- 
gaged  premises,  collecting  the  rente  arising 
therefrom,  amounting  to  $3,000  a  mimth. 
The  prayer  of  the  bill  la  for  an  accounting 
of  tiie  renta  and  profits  of  the  real  pn^erty 
recelred  since  the  sale;  that  the  aum  re> 
quired  of  plaintiff  to  redeem  may  be  ascer- 
tained, and  the  time  within  which  such  pay* 
ments  are  to  be  made  prescribed;  that  tiie 
purchaser  at  such  sale  and  the  corporatlona 
represented  by  him  may  be  declared  plaln- 
tiff'a  trustees,  and  hold  the  rents.  Issues, 
and  proflta  so  collected,  and  any  right  title, 
or  estate  In  the  real  property  acquired  \yy 
reason  of  the  sale  and  the  ahaifTa  deed.  In 
trust  for  him,  and  be  required  to  convey 
the  same  to  blm  upon  the  payment  within 
the  time  to  be  prescribed  of  the  sums  so 
ascertained,  or  that  all  the  real  property  may 
be  resold;  and  for  such  further  relief  aa 
may  be  equitable  In  the  premises.  The  cause 
being  at  Issue  was  tried,  resulting  In  a  de- 
cree to  the  effect  that  the  sale  of  the  prem- 
ises was  made  to  the  purchaser  thereof,  as 
trustee  for  plaintiff;  that  the  Oregon  Com- 
pany was  not  an  innocent  purchaser;  that 
plalntlCT  la  entitled  to  redeem  the  premises 
sold  on  paying  the  sums  alleged  in  the  com- 
plaint to  have  been  given  therefor  and  In- 
terest thereon,  to  wit  block  ITS  In  the  dty 
of  Portland,  $350,240.97,  80  acres  of  land  In 
Multnomah  county,  $10,000,  and  lots  1,  2,  8, 
and  4  In  block  120  In  the  dty  of  Portland, 
$850,  $750,  $750,  and  $900,  respectively;  that 
plalntur  is  entitled  to  the  renta  and  profits 
from  December  10,  1900;  that  an  accounting 
should  be  had  to  determine  the  amount  there- 
of, together  with  deductions  therefrom  for 
disbursements,  expenses,  etc.;  and  that  a 
referee  be  appointed  to  take  evidence  relat- 
ing thereto,  to  state  the  account  and  to  re- 
port the  same,  so  that  the  balance,  if  any, 
may  be  deducted  from  the  sums  required  to 
be  paid  for  redemption;  that  plaintiff,  his 
heirs  or  assigns,  be  allowed  to  redeem  within  . 
six  months  after  the  decree  upon  such  ao 
counting  shall  have  been  entered;  that  the 
several  defendants  may  apply  to  the  court  to 
determine  when  plaintiff  shall  be  deemed 
barred  of  bis  rights  under  the  decree,  and 
ala*  for  directions  aa  to  which  of  the  de^ 
fendants  la  entitled  to  receive  any  money 
paid  hi  redemption;  and  that  plaintiff  re- 
cover from  the  def mdanta  his  costs  and  dto> 
Imrsements,  taxed  at  $  ■■  .  From  this  de- 
cree the  Several  def^idanta  ai^peal,  where- 
npas  plaintHTs  counsel  Interpose  this  motion, 
GOtttendlng.  that  the  order  sought  to  be  re- 
iiewed  la  only  interlocutory.    Th«y  argue 


that,  as  ui  accounting  la  a  part  of  the  re- 
lief demanded,  no  final  decree  can  be  ren- 
dered until  the  account  Is  stoted,  and  that  an 
appeal  prior  to  the  rendition  of  a  decree 
settling  such  account  la  premature,  and 
should  be  dismissed.  It  Is  Insisted  by  de- 
fendants* counsel,  however,  that  the  right  to 
redeem  was  the  primary  Issue  Involved, 
which,  having  been  determined  In  plalntifTa 
favor,  necessarily  carried  with  It  as  an  In- 
cident thereto,  the  recovery  of  the  rents  and 
profits  accruing  ^ce  the  sale,  less  certain 
credits,  and,  the  court  having  adjudged  that 
defendants  lOiouId  pay  the  coato  and  dis- 
bursements Incnrred,  the  decree  la  snacept- 
Rile  of  Immediate  execution,  thereby  pre- 
cluding further  Inquiry,  except  anch  as  Is 
necessary  to  carry  It  into  effect  and  hence 
It  is  final  and  appealable. 

The  statute  of  this  state  prescriUng  what 
constltutea  an  appealable  Judgment  or  de- 
cree la  as  follows:  "An  order  affecth^  a 
substantial  right  and  whldi  hi  effect  deter^ 
mines  the  aetton  or  suit  so  aa  to  pterast  a 
Judgment  w  decree  thereto,  or  a  final  order 
affecting  a  snbstantlal  right  and  made  In 
a  proceedli^  after  Judgment  or  decree,  for 
the  purpose  of  being  reviewed,  shall  be  deem* 
ed  a  Judgment  or  decree^"  B.  &  O.  Oomp^ 
I  547.  TDongh  tt  la  universally  acknotrl* 
edged  that  ultimate  Judgments  only  are  ap- 
pealable, a  great  diversity  of  4^InIon  Is  to  be 
found  In  the  adjudged  cases  to  respect  to 
what  omstltutea  a  final  decree.  In  McGour- 
key  T.  Toledo  &  Ohio  Ry.  Co.,  146  U.  S.  536, 
13  Sup.  Ot  170,  86  L.  Ed.  1079,  Ur.  Justice 
Brown,  to  ci»nmenttog  on  this  principle, 
says:  ''Probably  no  question  of  equity  prac- 
tice has  been  the  subject  of  more  frequmt 
discussion  to  this  court  than  the  finality  of 
decrees.  It  has  usually  arisen  upon  appeahi 
taken  from  decrees  claimed  to  be  toterlocu- 
tory,  but  it  has  occasionally  happened  that 
the  power  of  the  court  to  aet  aside  such  a 
decree  at  a  subsequent  term  has  been  the 
subject  of  dispute.  The  cases.  It  must  be 
conceded,  are  not  altogether  harmonloua." 
In  snpport  of  the  legal  principles  Instated 
upon,  our  attentlMi  Is  called  to  several  caaes 
In  which  It  Is  held  that  decrees  awarding 
partition  of  real  property  and  appointtog 
commlssionerB  to  divide  the  premises  equi- 
tably do  not  constltote  final  adJudlcationsT 
and  that  to  suite  of  this  ktod  appeals  will 
not  11^  except  to  review  the  action  of  the 
trial  court  to  disposing  of  the  reports  of 
the  referees.  These  cases,  In  our  opinion, 
are  not  controlling.  The  ancient  rule  relat- 
tog  to  aK>eal8  from  decrees  dividing  real 
property  toto  respective  shares.  Is  thus 
stoted  by  BCr.  Justice  Scott  to  Gndgell  v. 
Mead,  8  Sfo.  51,  40  Am.  Dec  120:  "In  pro* 
eeedtogs  to  partition,  both  at  law  and  to 
equity,  there  are  two  Judgmento  and  decrees; 
the  one  Intoriocntory,  and  the  other  final. 
The  first  Is  'quod  partttlo  flat  toter  partes  de 
tenementlB,*  open  whldi  a  writ  or  cmnmls- 
■lon  goes  commanding  that  partition  be 
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madft;  and  upon  tbe  return  of  this  writ  or 
commiBBlon  executed,  if  the  proceedlnga  are 
appzoTed  by  tbe  court,  the  second  Judgment 
la  given  'quod  partitlo  prcedlcta  flrma  et 
BtablllB  In  perpetnum  teneatur.'  Tbla  Is  the 
principal  Judgment,  and  of  the  other  before 
this  Is  given  no  writ  of  error  does  lie" — dt* 
Ing  Thomas'  Coke.  vol.  1,  807,  808.  Tbls  old 
mode  of  partitioning  real  property  Is  prac- 
tically re-enacted  by  our  statute  regulating 
tiie  procedure  In  suits  Instituted  for  that 
purpose.  B.  &  C.  Comp.  |i  435-483.  In  con- 
struing the  provisions  of  this  act  It  has  been 
held  that  a  decree  determining  the  rights  of 
respective  parties  to  real  estate  and  directing 
a  partition  or  sale  thereof  without  further 
proceedings,  or  to  be  followed  by  an  ulti- 
mate disposition  of  the  report  of  the  referees 
app<dnted.  Is  only  interlocutory.  Bybee  v. 
Summers,  4  Or.  354;  Sterling  v.  Sterling,  43 
Or.  200,  72  Pac.  741.  Our  attention  Is  also 
called  to  cases  Involving  injunctions  to  re- 
strain InfrlDgementB  of  patents.  In  which  the 
causes  were  referred  to  ascertain  the  amount 
of  damages  sustained.  As  aocli  suits  an 
Instituted  primarily  to  recover  money  for  a 
violation  of  the  exduslve  rights  of  the  pat- 
entee or  his  assignee,  and  the  injunction 
la  only  incidental  thereto,  the  cases  are  not 
In  iMlnt  Wlnthrop  Iron  Co.  v.  Meeker,  109 
U.  8.  180,  8  Sup.  Ct  111.  27  Ix  Ed.  89&  In 
that  case  It  was  held  that  a  decree  deter- 
mining the  right  to  and  ihe  possession  of 
certain  property,  which  the  prevailing  party 
was  entitled  to  have  carried  Into  Immediate 
execution,  was  final,  thongh  the  trial  court 
retained  possession  of  so  much  of  the  de- 
cree as  might  be  necessary  to  adjust  the  ac- 
counts between  the  parties;  Mr.  Chief  Jus- 
tice Walte  saying:  "The  case  Is  altogether 
dtffermt  from  salts  by  patentees  to  establiab 
their  patents  and  recover  for  the  Infringe- 
ment There  the  money  recovery  Is  part  of 
the  subject-matter  of'  the  salt  Here  It  Is 
only  an  incident  to  what  la  sued  for."  The 
plaintiff's  counsel  dte  numerous  decisions 
from  courts  of  last  resort,  state  and  federal, 
to  the  effect  that,  the  rights  of  parties  having 
been  adjudicated  thereby  determining  the 
principal  issues  Involved,  but  ordering  a  ref- 
erence for  an  accoontlng,  such  decrees  are 
only  interlocutory;  and  they  Insist  that  rea- 
son and  the  weight  of  authority  establish 
the  rule  that  no  decree  is  final  that  orders 
a  reference  to  do  what  the  court,  but  for  its 
power  of  delegation,  would  Itself  be  obliged 
to  do  before  it  could  decide  It.  Whether 
the  preponderance  of  Judicial  enunciation  is 
as  claimed  it  Is  not  necessary  to  inquire, 
for  we  believe  this  court  is  committed  to  the 
doctrine  that,  where  a  decree  settles  the  sub- 
stantial merits  of  the  case,  bnt  orders  an  ac* 
count  between  the  parties,  it  is,  nerertlideBS, 
aK>ealabte;  2  Gyc.  588,  note  82. 

In  Basche  t.  Pringle,  21  Or.  24,  26  Pac. 
863,  BSr.  Justice  Bean,  In  speaking  of  the 
kind  of  a  Judgment  from  which  an  appeal 
will  lie,  soya:   "It  la  one  which  concludes 


the  parties  as  regards  the  subject-matter  in 
controversy  in  the  tribunal  pronouncing  it. 
It  must  be  one  which  not  only  affects  a  sub- 
stantial right,  but  which.  In  effect,  deter- 
mines the  action."  In  State  v.  Security  Sav- 
ings Co..  28  Or.  410,  43  Pac.  162.  It  was  held 
that  an  order  overmling  a  demurrer  to  a  bill 
of  discovery,  and  requiring  the  defendant  to 
answer  Intem^torles  set  forth  therein,  was 
final  for  the  purpose  of  taking  an  appeal,  the 
court  saying:  "The  law,  as  we  understand 
It,  Is  that  an  order  or  decree  is  final  for  tbe 
purposes  of  an  appeal  when  it  determines  tbe 
rights  of  the  parties;  and  no  further  ques- 
tions can  arise  before  tbe  court  rendering  it 
except  such  as  are  necessary  to  be  deter- 
mined in  carrying  It  into  effect"  In  Boek- 
well  V.  Portland  Savings  Bank.  35  Or.  303, 
57  Pac.  903,  a  petition  praying  that  the  re- 
ceiver of  an  Insolvent  corporation  be  required 
to  treat  the  petitioners  as  creditors  thereof 
having  been  denied.  It  was  ruled  that  the 
order  was  final  as  determining  the  rights  of 
the  parties.  In  another  trial  of  the  same 
case  (39  Or.  241,  64  Pac.  388)  It  was  held 
that  an  order,  made  pending  the  settlement 
of  the  estate  of  an  insolvent  corporation, 
allowing  a  claim  and  directing  the  payment 
thereof  by  the  receiver,  was  appealable. 
"The  rule,"  said  Mr.  Chief  Justice  Wolverton, 
In  State  ex  tel.  v.  Downing,  40  Or.  309,  58 
Pac.  863,  66  Fac.  91T,  "seems  to  be  that, 
where  It  is  the  purpose  of  the  court  to  pass 
upon  all  the  questions  at  issue,  end  to  finally 
consider  and  determine  concerning  them, 
and  make  and  enter  a  condttdlng  order  re* 
specting  them,  wlthoat  any  intention  of  hold- 
ing the  matter  In  abeyance  so  that  It  may 
subsequently  modify  or  revoke  the  order, 
the  Judgment  so  entered  will  be  deemed  to 
be  final."  In  Baker  v.  Williams  Banking  Co., 
42  Or.  218,  70  Pac.  711,  It  was  ruled  that  a 
decree  determining  the  validity  of  a  claim 
agalnat  a  fund  In  the  custody  of  the  officers 
of  a  court,  derived  from  the  assets  of  an  in* 
solveot  coriraratlon,  whld}  decree  was  made 
prior  to  the  final  settlement  of  its  estate, 
was  a  final  adjudication  of  the  right  to  par> 
ticipate  in  tbe  fund,  and  could  not  there* 
after  be  controverted  by  tbe  then  parties  to 
the  proceeding.  In  Schwartz  v.  Gerhardt; 
44  Or.  426,  7S  Pac.  698,  In  a  suit  to  establish 
a  constructive  trust  and  for  an  accounting, 
the  relief  demanded  having  been  decreed, 
and  an  appeal  therefrom  taken,  it  was  held 
that  the  cause  was  properly  reserved  for  the 
purpose  of  an  accounting.  Ur.  Justice  Wol- 
verton, in  deciding  the  case,  says:  "The  dn 
cult  court  reserved  tbe  matt^  of  the  account* 
ing  for  farther  hearing  and  consideration. 
This  waa  regular,  under  the  practice.**  In 
Lemmons  v.  Huber  (Or.)  77  Pac  886,  the 
merits  of  the  case  having  been  determined  In 
a  Justice's  court,  which  dismissed  the  action 
on  the  ground  that  tbe  plaintiff  had  failed 
to  snatain  tbe  allegations  of  his  complaint; 
and  rendered  Judgment  against  him  for  the 
costs  and  disbursement^  from  which  no 
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peal  was  taken  to  the  dreutt  court  within  tbe 
time  prescribed.  It  was  held  that  an  appeal 
from  a  snbaeqaent  action  of  the  Justice's 
court  on  a  motion  to  retax  the  coats  did  not 
bring  up  for  review  the  prior  dedsion; .  Mr. 
Justice  Bean  saying,  "A  judgment  Is  final  for 
the  purpose  of  an  appeal  when  It  determines 
tbe  rights  of  the  parties."  In  Wadhams  t, 
AIIoi  A  Lewis  (Or.)  78  Fac.  Stt^  a  decree  dl»> 
missing  the  salt  hsTlng  been  rendered,  the 
costs  and  dlshnrsements  were  taxed  against 
plaintiffs,  to  which  latter  part  of  the  decree 
they  filed  ohjecthms  tbe  day  It  was  entered. 
More  than  seven  months  thoeafter  tbe  ob- 
jections were  overniled,  whereupon  plalntlflb 
appealed,  assigning  as  error  tbe  action  of 
the  trial  court  relating  to  tbe  merits  of  tbe 
case,  and  not  to  fbe  taxation  of  costs.  It 
was  held  that  the  appral  was  not  tak^n 
within  tbe  time  prescribed  law. 

The  cases  decided  by  this  court  to  which 
attmtion  Is  called  are  dted  to  show  the  gen- 
eral policy  pursued  relating  to  appeals*  from 
which  it  will  be  seen  that  the  original  adju- 
dication of  the  right  InvolTed  within  tbe  is- 
sues Is  the  judgment  or  decree  from  which  an 
anneal  lies,  and  thai;  if  the  decree  "detet^ 
mines  the  rights  of'  the-  parties'*  on  tlie  mer- 
its, ttu>ugh  it  reserres  the  matter  of  account* 
ing  for  further  Jiearlng  and  consideration.  It 
is  nevertheless  final.  Bchwarts  Gerhardt; 
44  Or.  426,  75  Fac.  60S. 

In  UcMturay  ▼.  Day,  70  Iowa,  671,  28  N. 
W.  470^  a  suit  baring  been  instituted  to  set 
aside  a  deed  to  real  property,  tbe  relief  de- 
manded was  decreed,  but  the  canse  was  n- 
ferred  to  ascCTtain  certain  Items  of  debt  and 
credit  between  the  parties,  and,  the  account 
haTing  been  stated  and  filed,  a  decree  was 
rendered  approring  it,  wliereupon  defendant 
totA  an  appeal,  but  after  the  statute  allow- 
ing tbe  right  bad  run  against  tbe  first  Oe- 
cre&  It  was  beld  that  tbe  prior  adjndi- 
cation  was  a  final  determination  of  the  sub- 
stantial rights  of  the  parties,  and  that  the 
time  for  taking  an  appeal  was  to  be  com- 
puted from  tbe  day  the  first  decree  was  ren- 
dered, and  not  from  the  ordra  of  the  court 
approving  the  report  of  tSie  referee;  Mr. 
Chief  Jnstioe  Adams,  saying:  "The  first 
qoestlon  presented  is  as  to  whether  the  osig- 
Inal  decree  of  December  17, 1884,  Is  now  sub- 
ject to  review.  The  plaintiffs  insist  that  It 
is  not  Their  position  Is  that  that  decree 
eoDstltotes  a  final  Judgment,  and  Is  review- 
able in  tbis  court  only  upon  an  appeal  there- 
from, taken  witbia  six  months  from  the  time 
of  Its  rendition.  Counsel  for  the  defendant 
concede  thst  an  appeal  cannot  be  taken  from 
a  final  Judgment  after  six  months  from  Its 
rendition,  but  they  deny  that  the  decree  of 
December  17,  1884,  was  a  final  Judgment. 
It  was,  of  course,  not  a  final  Judgment  in  the 
sense  that  It  was  the  last  Judgment  render- 
ed in  flie  case;  but  it  Is  manifest  that  there 
!s  another  s^nse  in  which  the  words  'final 
Judgment*  may  be  used,  and  that  Is  to  de- 
Eiote  tbe  final  determination  of  a  substan- 


tial right  for  which  the  action  was  brought 
This  action  was  brought  to  determine  the 
plaintiffs'  risAt  to  thS  land  in  question.  They 
asserted  that  right,  and  the  defendant  de- 
nied it  The  court  adjudged  that  tbe  plain- 
tiffs -had  sodi  right  It  is  true  that  there 
were  certain  cQuities  fai  tevor  of  the  defend- 
ant He  liad  paid  tbe  plaintiffs  a  certain 
snm  for  Qw  land,  and  was  oitltled,  after  ac- 
counting for  rents  and  profits,  to  be  reim- 
bursed. Tbe  exerdse  of  tbe  right  on  the 
part  of  the  plaintiffs  was  made  contli^ent 
•oDon  their  paying  tbe  defendant  what  he 
was  eqoiteUy  entitled  to.  Bat  for  that  fact 
there  would  liave  been  no  need  of  a  second 
decree.  But  the  former  adjudication  was  In 
no  way  dependent  upon  the  state  of  the  ac- 
count or  npon  the  plaintiffs'  paymoat  Noth- 
ing could  be  developed  In  tbe  subsequent  pro- 
ceeding which  could  affect  its  correctness,  or 
require  it  to  be  changed.  It  was  final,  we 
ttibsk.  If  a  decree  ever  can  be  final,  where 
something  more  Is  to  be  ascertained  and  done 
In  order  to  give  the  party  In  whose  favor  it 
was  rendered  a  right  to  its  enj<vment"  The 
rule  announced  In  tliat  case  was  apinoved  in 
CartCT  V.  Davidson,  7S  Iowa,  45,  84  N.  W. 
606,  where  a  suit  was  Instituted  to  quiet 
title  to  real  property,  and.  a  decree  having 
been  rendered  in  favor  of  plaintiff  estab- 
lishing the  right  asserted,  tbe  cause  was  con- 
tinued in  consequence  of  the  filing  of  a  peti- 
tion of  intervention.  A  subsequent  decree 
having  been  rendered  against  Ibe  intervener 
and  the  defendant  the  latter  awealed  tbere- 
from,  but  after  tbe  stetnte  bsd  run  against 
the  right  of  appeal  from  the  original  decree; 
and  it  was  held  that  the  appeal  did  not 
briag  up  for  review  the  pritv  action  of  the 
court 

In  Adams  v.  Sayre,  76  Ala.  600,  a  suit  was 
Instituted  to  redeem  real  property  sold  un- 
der a  mortgage  on  the  ground  that  the  por^ 
chaser  was  tbe  mortgagor's  trustee,  and,  a 
decree  having  been  rendered  as  prayed  for, 
the  canse  was  referred  to  state  an  account 
between  the  parties  concerning  the  rente 
and  proflto  of  tbe  premises,  to  be  offset  1^ 
taxes  paid,  cost  of  repairs,  and  the  value 
of  permanent  Improvements.  Thereafter, 
when  tbe  register  proceeded  to  stete  tbe  ac- 
count the  complainant  at  a  subsequent  term 
of  the  court  secured  a  modification  of  the 
decree,  and,  the  account  rendered  havli^ 
been  approved.  It  was  decreed  that  upon  the 
payment  of  the  aum  found  due  the  mortgage 
shoold  be  satisfied.  From  this  latter  de- 
cree an  appeal  was  taken,  and  it  waa  held 
that  the  trial  court  was  without  power  to 
modify  the  original  decree;  Mr.  Justice 
SomravUle  saying:  'It  is  the  settled  doc- 
trine of  this  court  that  u  a  general  rule, 
there  can  be  but  one  final  decree  upon  the 
merlte  of  a  chancery  causey  which  Is  required 
to  settle  all  the  equities  litigated  or  neces- 
sarily Involved  in  tbe  issues  of  the  partlcit 
lar  suit  The  policy  of  the  rule  Is  found  In 
the  indisposition  of  the  appellate  courte  to 
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multlplr  appeals  by  nndertaklncr  to  review 
litl^ted  case*  piecemeal.'  Bandle  t.  Boyd. 
73  Ala.  282.  A  decree*  may,  neTertheless, 
be  partly  flmil  and  partly  Interlocutory;  flDal, 
so  far  as  It  determines  all  Issues  of  law  and 
fact,  constituting  the  equities  prefer  of  tbe 
cause,  and  Interlocutory  as  to  ulterior  pro- 
ceedings regulating  its  mode  of  execution. 
There  may  be,  therefore,  and  oft^  are,  un- 
der our  system  of  chancery  practice,  two 
Qnal  decrees  In  the  same  cause;  tbe  one  set- 
tling tbe  substantial  merits  of  the  case,  and 
the  other  based  on  the  final  report  of  the 
reglstw,  upon  an  account  taken  between  the 
parties  computing  damages,  from  each  of 
which  an  appeal  wUl  He  to  this  court" 

In  Jonea  t.  Wilson,  54  Ala.  50.  Mr.  Ohlef 
Justice  Brickell,  In  speaking  of  the  ultimate 
conclusion  of  a  court  of  equity  In  a  case 
pending  before  It,  says:  "The  test  of  the 
finality  of  a  decree,  so  as  to  support  an  ap- 
peal, which  our  dadatons  hare  prescribed, 
la  not  whetiier  tbe  cause  ia  still  in  progress 
In  the  court  of  chancery,  awaiting  further 
proceedings,  which  may  be  necessary  to  en- 
title the  parties  to  the  full  possession  and 
enjoyment  of  the  rights  It  has  been  declared 
they  have,  but  wb«ttaer  a  decree  baa  been 
rendered  settling  these  rights.  If  tbese  are 
settled  by  tbe  decree,  though  a  reference  t» 
tbe  register  may  be  necessary,  and  may  be 
ordered,  to  ascertain  the  amount  due  from 
one  to  tbe  other  on  tbe  basis  of  the  rights 
as  adjudged,  tbe  decree  ia  final,  and  will  sup- 
port an  appeaL" 

As  tending  to  niiqport  the  principle  hen 
announced  that  a  decree  Is  final  thoo^  the 
cause  Is  referred  to  state  an  account,  see 
Decatur  Land  Oo.  t.  Oook,  ISS  Ala.  708,  27 
South.  1022;  Townsend  v.  Petersen.  12  Goto. 
491,  21  Pac.  019;  Fry  r.  Bush,  68  Kan.  429, 
U6  Pac.  701;  Perrln  t.  Lender.  72  Mich.  4S4, 
40  N.  W.  85»:  Hake  t.  Coacb,  105  Mich.  426^ 
68  M.  W.  806;  Ayer  t.  Termatt,  8  Minn.  96 
(OU.  71):  Arnold  T.  Sinclair,  11  Mont  566, 
29  Pac.  840,  28  Am.  St.  Bep.  489;  France  t. 

S2  Neb.  57,  71  N.  W.  984;  Tennessee  B. 
Oompany  t.  Campbell,  109  Tenn.  655,  73  S. 
W.  112. 

In  the  case  at  bar,  tbe  issue  Involved  Is 
the  right  to  redeem,  and,  this  having  been 
adjudged  in  plaintiff's  favor,  and  the  prop- 
erty  affected  thereby  partlcnlariy  described, 
the  sum  to  be  paid  therefor  specified,  and 
the  costs  and  disbursements  taxed  to  the  de- 
fendants, the  decree.  In  our  opinion,  "de- 
termines tbe  rights  of  the  parties,"  is  sus- 
ceptible of  Immediate  enforcement  by  ten- 
dering to  the  clerk  of  the  court  the  sums 
prescribed,  with  interest,  less  $8,000  a  month, 
alleged  to  have  been  received  as  rent,  leav- 
ing the  remainder  to  be  paid  on  confirmation 
of  tbe  referee's  repwt;  and  Is  therefore  final 
and  apiwalable. 

It  follows  from  these  considerations  that 
tiie  motion  to  dismiss  the  appeal  should  be 
dmtod.  «nA  tt  U  ■»  «rter«d. 


la  1*  WATBOirS  SSTATI. 
(Suprone  Ooort  of  ^fontana.  Dec.  10^  19M.) 

AD1IIRI8TBAT0BS— FEBSORS  aimTLED  TO  AO- 
MINISTEn— PUBLIC  ADlHIflSTRATOB—APPOIH- 
TBB  OF  DBCBOBNT'S  BKOTUKBB  AUD  BISTKBS. 
1.  Code  Cir.  Proc  |  2430,  providos  that  ad- 
ministration must  be  rrantea  to  one  of  the  per- 
sons named  in  tbe  section ;  that  relatives  Bhalt 
be  entitled  to  administer  when  they  succeed  to- 
the  personal  estate,  or  some  portion  thereof; 
and  that  they  are  entitled  to  administer  In  • 
IpeelBed  order.  Section  2434,  as  amended  by 
Sesa  Laws  1809,  p.  137,  provides  that  if  a  per- 
son otherwise  entitled  to  administer  Is  a  non- 
resident and  either  the  brother  or  sister  of  the 
deceased,  he  may  request  tbe  court  to  appoint  a 
reaMont  as  administrator,  and  by  Civ.  Code,  I 
1867,  a  nonresident  foreigner  may  take  by  sd<h 
cession.  if  he  appears  and  claimB  posseaaion 
within  five  years  from  tbe  death  of  decedent. 
Held,  that  a  resident  of  the  state,  whose  ap- 
pointment as  administrator  waa  reqaested  by 
Drotbers  and  sisters  of  the  decedent  residlaK  b» 
Scotland,  should  bare  reeeived  letters  of  ad- 
ministration.-instead  of  tbe  pobllc  adminiatra- 
tor. 

Commissioners'  Opinion.  Appeal  from  Dia- 
trict  Court,  Silver  Bow  County;  Jno.  B.  Mc^ 
Cleman,  Judge. 

Judicial  proceedings  on  the  estate  of  Jotia 
Watson,  deceased.  Prom  an  order  refusing 
to  grant  letters  of  administration  to  John 
Melville,  as  public  administrator  of  Sliver 
Bow  county,  and  granting  such  letters  to  Wil- 
liam Falconer,  tbe  public  administrator  ap- 
peals. Affirmed. 

Chas.  O'Donnell,  for  appellant  Johm  J. 
McHatton  and  T.  J.  Walker,  for  re^Mtd- 

ent 

CALLAWAY.  0.  On  May  80,  1903,  John 
Watson,  otherwise  known  aa  B.  I*  Wbit- 
mcve,  died  in  SUw  Bow  county,  Mont.,  in- 
testate. Immediately  thereupon  John  Mel- 
ville, as  puUIc  administrator  of  Silver  Bow- 
county,  filed  a  petition  asking  for  letters  of 
administration  upon  his  estate.  Shtwtly 
tiiereafter  one  William  Falconer  filed  a  like 
petition,  as  well  as  a  pretest  against  tbe 
issuance  of  letters  to  MtiTllle.  Supporting 
tbe  petition  of  Falconer  was  a  request  signed 
by  three  brothers  and  two  sisters  of  tbe 
decedent,  residents  of  Scotiand.  These  Scot- 
tish heirs  requested  tbe  ai^lntment  of  Fal- 
coner. Without  recounting  tbe  different  pa- 
iwrs  filed  and  steps  taken.  It  Is  snfflcirat  to 
say  that  upon  a  hearing  of  the  matio'  tbe 
court  denied  the  petition  of  Melville,  and 
made  an  order  granting  letters  of  administra- 
tion to  Falconer.  From  the  orders  refualnjc 
to  grant  letters  of  administration  to  M^villo- 
and  granting  such  lettm  to  Falconer,  Hel- 
vtile  has  appealed. 

Tbe  only  question  presented  Is  whether 
the  public  admlnistiator  Is  entitled  to  lettera 
ot  administration  In  preference  to  the  wMnl- 
nee  of  tbe  nonresident  tnotbers  and  sistws 
of  the  decedent  Tbo  question  is  readily  an- 
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swered  by  the  atatntes.  BectlfHi  24S0  of  the 
Code  of  OItU  Procedure  provides  that:  "Ad- 
minlBtratiOD  of  estate  of  all  pereons  d;Inf  in^ 
testate,  must  be  granted  to  some  one  «r  more 
of  liie  persona  hereinafter  mentioned,  tbe 
relatlyes  of  the  deceased  b^ng  entitled  to 
administer  only  vhen  they  -axe  uitltled  to 
succeed  to  his  personal  estate  or  some  por- 
tion thereof,  and  they  are,  respectlTely,  en- 
titled therein  In  the  following  toAeTi  (L)  The 
snrrlTlng  hnsband  or  wife,  or  some  compe- 
tent person  whcon  he  or  she  may  reqnest 
to  have  appointed.  <2)  The  eblldien.  (8) 
The  tether  or  mother.  (4)  The  torottiers.  (5) 
The  sisters.  (6)  The  grandcbUdren.  CO  The 
next  of  fcln  entitled  to  share  In  the  dlstrlbu- 
tl<m  of  the  estate.  (St  The  public  administra- 
tor. W  A  creditor.  (10)  Any  person  legal- 
ly competent  If  the  decedent  was  a  mem- 
ber of  a  partnership  at  the  time  of  his  de- 
cease, the  snrrlTlng  partner  must  In  no  case 
be  appointed  admlnlstiator  of  the  estate." 
Section  248^  Oode  OlT.  Froc^  as  amended 
(Sess.  lAWS  188d,  p.  187),  provides:  "No  per- 
son is  coi^etent  or  mtttled  to  serve  as  ad- 
ministrator or  adminlstratrlz  who  Is:  (X) 
Under  the  age  of  majority.  (2)  Not  a  bona 
tide  resident  of  the  states  but  If  a  person  oth- 
erwise entitled  to  save  is  not  a  resident 
of  the  state,  and  dthec  the  hnsband,  wife  or 
child,  or  parmti  «  toother  w  sister  of  the 
deceased,  he  may  request  the  ooort  or  Judge 
to  appoint  a  resident  of  the  state  to  serve  as 
administrator,  and  such  parson  may  be  ap- 
pointed, but  no  other  nonresident  than  a 
snrvlving  hnsbandt  wife  or  child,  or  parent  or 
brother  w  slater  shall  have  auch  rl^t  to  re- 
quest an  ai^ointment,  and  the  court  or  Judge 
must  order  letters  issued  to  the  applicant  en- 
titled thereto  under  the  provisions  of  this 
article.  (3)  Oonvlcted  of  an  infamous  crime. 
(4)  Adjudged  by  the  ocmrt  incompetent  to 
execute  the  duties  of  the  trust  by  reason  of 
drunkenness,  Im^vldence  or  want  of  under- 
standing or  integrity/'  Section  U67  of  the 
OlvH  Code  provides:  "Resident  aliens  may 
take  in  all  cases  socceasltm  as  citizens; 
and  no  person  c^ble  of  succeeding  under 
the  proTlBlons  of  this  tlUe  Is  precluded  from 
such  succession  by  reason  of  the  alienage  of 
any  relative;  but  no  non-resident  foreigner 
can  take  by  succession,  unless  he  appears  and 
claims  such  succession  within  five  years  aft- 
er the  death  of  the  decedent  to  whom  he 
claims  succession." 

The  nonresident  brothers  and  sisters  are 
entitled  to  succession  to  this  estate.  If  they 
were  residents  of  the  state,  they  could  them- 
selves administer  upon  It.  They  are  the 
persons  most  Interested  In  1^  and  the  law 
contemplates  that  ther^tee  they  shall  have 
the  right  to  nominate  some  person  In  whom 
they  repose  trust  and  confidence  to  adminis- 
ter It  for  them.  Such  person  must  be  one 
over  whom  the  courts  of  this  state  may  have 
Jurisdiction  and  snrvedllance.  See  In  re 
Oralgle'B  Bstate^  24  Mont  87,  60  Pac  495. 

We  do  aot  deem  tiie  avthwitles  dted  br 


appellant  In  point  Nor  do  we  we  any  con- 
stitutional objection  to  the  statutes  In  qnee- 
tlon.  At  any  n.t6,  the  appellant  has  not 
pointed  oat  any  valid  reastms  wherein  the 
foregoing  statutes  are  In  any  wise  c<Atrary 
to  oe  InhlUted  l^r  the  Constltntion. 

It  follows  that  the  orders  should  be  af- 
firmed. 

OliAYBBHO,  a  O,  and  POOBUAN*  a, 
concur. 

PER  OUBIAM.  For  the  reasons  given  Id 
the  foregoing  opinion,  the  orders  are  at- 
firmed. 


JOHNS  V.  BARNES. 

(fivpnm  Court  of  Montana.    Dec  8,  1904.) 

.  AtPBAIr-DISiaSSAI.— TUHSCBIFT— nUHO 
TTNDEBTAKIHG — OBDEBB. 

1.  Appeal  from  a  Jodsment  will  be  dlsmlsBed,. 
the  record  not  containing  a  copy  of  the  judg- 
ment as  required  by  Code  Civ.  noc;  I  17^  or 
showing  that  jadgmeat  has  been  entered,  as  re- 
quired by  section  1722,  as  amended  by  Sees. 
Laws  ISm,  p.  14a 

2.  By  express  provision  of  Code  Civ.  Proc.  % 
1724,  omission  to  file  an  undertaking  In  support 
of  an  appeal,  as  there  provided,  rsiraers  the  ap- 
peal ineffectual  for  any  purpose. 

8.  An  order  overmiing  a  motion  to  reject 
findings  made  by  the  Jury  is  not  appealable,  not 
being  among  the  orders  enumovted  In  Code 
Civ.  Proc  f  1722.  aa  amended  1^  Ssm.  Laws 
1898.  p.  140,  fronf  whidi  appeals  sre  allowed. 

Appeal  trom  District  Court,  Fergus  Coun- 
ty; B.  K.  Chradle,  Judge. 

Action  T.  J.  Jctuu  against  Clarence  B. 
Barnes.  From  an  adverse  judgment  and 
order,  plaintiff  aiveals.  Dlunlsaed. 

De  Kalb  &  Ayers  and  Huntoon,  Wordeu 
&  Smith,  for  appellant  Blackford  ft  Black- 
ford, for  respondent 

BRANTLY,  a  J.  The  transcript  on  file  In 
this  cause  shows  that  the  plaintiff  has  at- 
tempted to  appeal  fnnn  a  jndgment  entered 
against  him  In  the  district  court,  and  also 
from  an  order  ovorullng  a  motion  to  re- 
ject certain  findings  made  by  the  Jury.  Re- 
pendent  has  Interposed  a  motion  to  dis- 
miss the  appeal  from  ttie  Judgment,  on  the 
grounds,  among  others,  that  the  transcript 
contains  no  copy  of  the  Judgment,  and  that 
no  und»taklng  on  this  appeal  was  filed  with 
the  clerk  of  the  district  court  He  also 
moves  to  dismiss  the  appeal  from  the  ord«r 
on  the  ground  that  it  la  not  appealable.  The 
motion  must  be  sustained. 

To  support  an  appeal  from  a  final  Judg- 
ment It  must  not  only  appear  that  the  Jnd^ 
ment  lias  beoi  entered  (secUon  1722.  Oode 
Civ.  Proc,  as  amended  by  Sess.  Idws  1899, 
p.  149.  but  the  record  mnst  contain  a  copy 
of  it  (Oode  Civ.  Proc  |  1786).  The  record 
before  us  contains  nothing  which  purports 
to  be  a  copy  of  the  judgment   It  doea  not 
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even  show  that  any  Judgment  has  been  en- 
tered. Llsker  t.  O'Rourke,  28  Mont  12Q,  72 
Pac  416,  755.  It  also  appears  affirmatlTely 
from  the  showing  made  by  respondent  ttiat 
no  undertaking  In  support  of  this  appeal  was 
ever  filed  with  the  clerk  of  the  district 
court  This  omiBsloD  rendera  the  appeal  in- 
eflfectual  for  any  purpose.  Section  1721, 
Code  OlT.  Proc. 

Touching  the  attempted  appeal  from  the 
order,  It  Is  Buffldent  to  say  that  this  order  is 
not  among  those  enumerated  In  section  1722 
of  the  Code  of  Civil  Procedure,  as  amended 
by  the  act  of  1899,  supra,  from  which  ap- 
peals are  allowed.  Hence  It  Is  not  aroeala- 
ble.   Let  the  appeala  be  dlamJsaed. 

DtomlBBed. 

MILBUBN  and  HALLOWAY.  JJ„  concnr. 


In  re  DAyiS'  ESTATE. 

ROOT  et  al.  V.  LEYSON. 
(Supreme  Court  of  Montana.    Dec.  8,  2904.) 
ADianiSTBATOE'S  ACCOUNT— SUFBIOICNOT-^T- 

tobnkt'b  fees— Auonnr. 

1.  An  administrator  cannot  charge  the  estate 
with  expenses  incurred  in  advising  with  counsel 
with  respect  to  interests  and  demands  antag- 
onistic to  the  claims  of  the  heirs  when  he  knows 
that  such  counsel  Is  representing  the  antag- 
onistic interests. 

2.  Where  attorneys  were  retained  generally, 
and  represented  the  estate  in  all  litigation  for 
several  years,  the  administrator's  acconnt  for 
the  amount  paid  such  attorneys  is  sufficiently 
itKoised  by  giving  the  dates  of  the  commence- 
ment and  close  of  such  services,  with  the  gross 
amount. 

3.  Evidence  in  support  of  an  administrator's 
account  held  snfficient  to  sustain  the  allowance 
to  an  attorney  for  th«  estate  of  912,600  for  2^ 
years'  services. 

4.  The  purpose  of  the  intermediate  accounts 
of  an  administrator  tieing  to  inform  the  court 
and  persona  interested  aa  to  the  receipts,  dis- 
bursameots,  and  changes  In  proper^,  If  any, 
the  administrator  need  not  charge  himself  there- 
in with  the  appraised  value  of  ue  entire  estate. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  Conn^;  B.  W.  Har 
ney,  Judge. 

To  the  account  of  John  H.  Leyson,  admin- 
istrator of  the  estate  of  Andrew  J.  Davis, 
deceased,  Henry  A.  Root  and  others  filed 
objections.  From  an  order  allowing  the  ac- 
count the  objectors  appeal.  Affinned. 

M.  8.  anna  and  Ohas.  R.  Leonard,  for 
appellants,  Forblfe  &  Mattlaon,  for  respond- 
ent 

POORMAN,  0.  This  is  an  appeal  from  an 
order  of  tibe  district  court  allowing  an  ac- 
count of  the  administrator.  In  July  of  1902 
John  H.  Leyson,  administrator  with  the  will 
annexed  of  the  estate  of  Andrew  J.  Davis, 
rendered  and  presented  for  settlement  and 
filed  in  the  district  court  his  seventh  annual 
account  of  his  administration  of  said  estate. 
Afterwarda,  in  Angns^  lOOS^  Henry  A.  Root, 


Ellen  8.  Coram,  Henry  A.  Root,  admliUs- 
trator  of  the  estate  of  Sarah  Maria  Ciun- 
mlngs,  deceased,  and  Joseph  A.  Coram,  be- 
ing parties  in  interest  In  the  said  estate,  and 
a  pert  of  the  distributees  thereof,  filed  in  the 
court  their  certain  objections  In  writing  to 
this  account  and  a  hearing  waa  had  there- 
on. At  the  hearing  many  of  the  items  ob- 
jected to  were  withdrawn,  and  the  only  ones 
remaining  to  which  objection  la  here  urged 
are  those  of  $1,250  paid  by  the  administrator 
to  E.  N.  Harwood  "for  legal  counsel,"  and 
$12,500  paid  by  him  for  attorney  fees  to 
Forbls  &  Mattlson.  Objection  is  also  made 
to  the  account  as  a  whole,  on  the  grotind 
that  It  is  not  sufflclently  Itemized  to  show 
the  condition  of  the  estate.  In  December, 
1902,  the  court  made  an  order  allowing  the 
account  so  far  as  It  related  to  the  items  not 
withdrawn,  and  from  this  order  the  objectors 
appeal. 

1.  The  facts  connected  with  the  Davis 
estate  bare  been  so  many  times  stated  by 
this  and  other  courts  that  a  detailed  etate- 
ment  is  not  here  deemed  necessary.  The 
atodent  of  these  matters  wilt  find  a  fn/l 
narrative  of  them  by  referring  to  the  follow- 
ing cases:  In  re  Davis'  Estate,  11  Mont  1« 
27  Pac.  342;  Id.,  11  Mont  196,  28  Pac.  645; 
Id..  11  Mont  216,  28  Pac.  650;  Id.,  15  Mont 
347,  89  Pac.  292;  Id..  27  Mont  235,  70  Pac. 
721;  Id..  27  Mont  490,  71  Pac.  757;  Harris, 
Adm'r,  T.  Root  et  aL,  28  Mont  159.  72  Pac 
429;  Davis  v.  Davia  et  al.  (C.  O.)  89  Fed. 
532;  Ingersoll  v.  Coram  et  al.  (a  G.)  127 
Fed.  418.  It  is  sufficient  for  the  purpose  of 
this  appeal  to  say  that  John  A.  Davis,  tbe 
proponent  of  the  will,  died  pending  the  con- 
test &tid  his  son.  John  E.  Davis,  was  ap- 
pointed administrator  of  his  estate.  Erwln 
Davis  bad  In  the  meantime  made  an  agree- 
ment with  John  A.  Davis,  ilnder  the  terms 
of  which  Erwln  was  to  receive  one-half  of 
tbe  estate  which  should  pass  to  John  A. 
Davis  under  the  will,  and  under  the  pro- 
visions of  the  win  practically  tbe  entire  es- 
tate was  to  go  to  John  A.  Davis.  A  com- 
promise agreement  was  subsequently  en- 
tered Into,  imder  the  terms  of  which  a  cer^ 
tain  part  of  tbe  estate  was  to  go  to  the  belrs 
of  John  A.  Davis,  and  the  balance  of  the 
estate  was  to  go  to  the  heirs  of  Andrew  J. 
Davis  other  than  Erwln.  John  H.  Leyson 
Is  administrator  of  tbe  latter  estate.  E.  N. 
Harwood  was  and  is  the  counsel  for  Admin- 
istrator John  B.  Davis,  and  Porhls  &  Mat- 
tlson were  and  are  the  conosel  for  Admin- 
istrator Leyson.  The  specific  objection  made 
to  tbe  item  of  $1,250  claimed  to  have  been 
paid  B.  N.  Harwood  as  counsel  fee  la  that 
the  evidence  does  not  disclose  that  It  Is  a 
proper  charge  against  the  estate,  and  tbat 
tbe  same  Is  not  sufflclentiy  itemized  In  the 
account.  The  litigation  to  which  reference 
is  made  In  the  record  are  the  cases  above  re- 
ferred to  as  reported  In  the  27th  Montana 
(70  and  71  Pac),  2Sth  Montana  (72  Pac.).  S&th 
Federal,  and  127th.  FederaL   In  this  lltiga- 
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tlon  Judge  Harwood  represented  Interests 
not  in  accord  with  the  agreement  wberet^ 
tbe  wilt  was  probated,  and  under  which  the 
distributees  of  tbe  estate  of  Andrew  J.  Davis 
claimed,  but  directly  antagonistic  to  the 
claims  and  demands  of  some  or  all  of  these 
distributees  as  to  their  dUtrlbutlre  shares 
in  the  estate.  And  this  litigation  continued 
for  years,  and,  still  continuing,  covers  nearly 
every  phase  of  the  Davis  estate.  This  fact 
alone  is  sufficient  to  prevent  recovery  of  this 
Item  of  expense.  An  administrator  cannot 
charge  an  estate  with  expense  Incurred  in 
advising  with  counsel  who  he  knows  is  at 
tbe  time  representing  Interests  and  demands 
antagonlsUc  to  the  claims  of  the  heirs,  as 
such,  and  with  respect  to  those  very  Inter- 
ests. He  cannot  In  any  case  or  In  any  man. 
ner,  eltha*  by  advice  or  otherwise,  litigate 
any  claim  or  demand  of  one  legatee  or  heir 
at  the  expense  of  the  estate  (In  re  Dewar's 
Bstate,  10  Mont.  422,  25  Pac.  1025),  for  this 
would  l>e  compelling  a  legatee  or  heir  to  pay 
for  the  Institution  and  maintenance  of  litiga- 
tion directed  against  himself;  and  this  prin- 
ciple applies  to  litigation  of  matters  In  dif- 
ference between  parties  who  are  not  heirs 
or  legatees  and  those  who  are.  Tbe  adminis- 
trator may  make  himself  personally  liable, 
but  he  cannot  be  permitted  to  charge  the 
same  back  to  the  estate.  On  gnestlon  of  al- 
lowance of  attorney's  fees,  see  Soyer's  Ap- 
peal, 13  Pa.  5G9;  In  re  Archer's  Estate 
(Sor.)  23  N.  Y.  Supp.  1041;  In  re  Byrne's 
Sstate  (Cal.)  64  Pac.  957;  Wysong  v.  Nealls 
(Ind.  App.)  41  N.  E.  388;  Woerner's  Amer. 
Law  Administration  (2d  Bd.)  |  S15;  Estate 
of  Page,  57  CSal.  238. 

2.  The  objection  made  to  the  Item  of  $12,- 
500  paid  to  Forbis  &  Mattlson  Is  that  It  Is 
not  sufficiently  Itemized  In  the  account  filed, 
and  that  It  Is  not  supported  by  the  evidence. 
The  statement  In  the  account  of  the  ad- 
ministrator Is:  "By  Forbis  &  Mattlson,  atty. 
fees  from  Nov.  Ist,  'OO  to  May  1st,  '02  (2^ 
years)  $12,500."  It  appears  from  the  record 
and  Is  admitted  that  Forbis  &  Mattlson  were 
the  regular  attorneys  for  this  estate.  It  is 
therefore  presumed  that  they  appeared  for 
the  administrator  in  all  matters  of  litigation 
requiring  an  attorney,  and  that  they  coun- 
seled him  on  all  matters  In  which  be  re- 
quired counsel.  The  account  is  for  a  definite 
term,  and,  we  think,  sufficiently  Itemized, 
taking  Into  account  the  circumstances  of  this 
estate  as  appear  from  the  record.  The  evi- 
dence sui^rting  this  account  Is  to  the  ef- 
fect that  the  condition  of  the  estate  occupied 
the  entire  time  of  an  attorney,  and  the  mass 
of  litigation.  Involving  various  phases  of 
this  estate,  tends  strongly  to  corroborate  this 
evidence.  It  Is  In  evidence  In  this  cause  that 
nearly  every  step  in  tbe  administration  of 
this  estate  Involved  litigation  In  some  form. 
An  attorney  and  counsel  fee  of  $5,000  per 
year  In  an  estate  of  this  magnitude.  Involving 
all  this  litigation — a  continual  succession  of 
conflicting  claims  and  interests — ^is  not  un- 
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reasonable,  and  we  cannot  say  that  the  court 
abused  Its  discretion  In  allowing  this  claim. 
We  think  the  action  of  the  court  with  respect 
thereto  should  be  sustained. 

3.  It  is  also  objected  tliat  the  adminis- 
trator, In  the  account  filed,  has  not  charged 
himself  with  tbe  appraised  value  of  tbe  en- 
tire estate,  but  has  simply  given  a  statement 
of  the  receipts  and  disbursements  of  money 
since  his  last  report.  We  are  Inclined  to 
adopt  tbe  view  of  counsd  for  respondents 
that  these  Intermediate  accounts  are  only  to 
Inform  the  court  and  the  Interested  parties 
of  the  receipts  and  disbursements  and 
changes  in  the  property  from  time  to  time, 
and  It  is  not  tbe  Intention  of  tbe  law  that 
the  administrator  should  In  every  account 
give  a  full  Inventory  of  tbe  assets  of  tbe 
estate.  This  properly  belongs  to  the  inven- 
tory which  Is  filed,  except  the  actual  cash 
on  band,  which  the  law  appears  to  contem- 
plate he  should  carry  forward  in  his  several 
accounts  rendered  to  the  court  The  account 
filed  In  this  case,  we  think,  comedies  suf- 
ficiently with  tbe  requirement  of  section 
2780  et  seq.,  Code  Civ.  Proc. 

We  think  this  order  should  be  reversed 
so  far  as  It  relates  to  tbe  allowance  oC  this 
Item  of  expense  for  tbe  $1,230  paid  for  coun- 
sel to  B.  N.  Harwood,  and  that  otherwise  the 
order  should  be  affirmed. 

CALLAWAY,  C,  concurs.  GLAYBERG, 
G.  O.,  being  disqualified,  took  no  part  In  the 
preparation  of  this  opinion. 

PEB  CURIAM.  It  Is  ordered  that  tbe 
cause  be  remanded  to  the  district  court,  with 
direction  to  that  court  to  modify  Its  order 
approving  tbe  account  of  the  administrator 
by  striking  therefrom  the  item  of  $1,250 
allowed  as  for  counsel  fees  luild  by  the  ad- 
ministrator to  E.  N.  Harwood,  and,  as  to 
modified,  that  the  order  be  affirmed. 


HECHT  V.  GABET. 

(Supreme  Coart  of  Wyomhig.    Dec  12,  1904.) 

«XECUT0B8—q  DAUFI  CATIONS— BESIOBNCB—M  - 
HOVAL— OB0DnD»— KONBB8IOEHCK  —  APPEAL 
-^■OBT  or  CABI— BEVBBBAIr-HXCnSITT  TO 
BBING  UP  KVIDBnCB. 

1.  Under  Rev.  St  1809,  §  4570,  providing  that 
testator  may  name  in  his  will,  any  resident  and 
dtlsen  of  uie  United  States  as  executor,  and 
that  when  a  nonresident  execntOT  Is  named,  he 
shall  be  required  to  designate  some  resident  as 
an  agent  lor  service  of  process,  and  soctlon 
4628,  which,  In  detailing  the  disqualifications 
wbich  debar  a  person  from  serving  ss  executor, 
omits  tbe  fact  of  nonresidouie  from  tbe  enumer- 
ation, whereas  section  4687,  relative  to  the  com- 
petency of  adminlBtrators,  expressly  reqaires 
them  to  be  bona  fide  residents  of  the  state — a 
Donresldent  of  tbe  state  may  qualify  and  act  as 
executcn:. 

2.  Rev.  St  1899,  SS  4570,  4628.  4637,  anthor- 
Ize  and  contemplate  the  appointment  of  non- 
residents as  executors.  Section  4622  provides 
for  tbe  suspension  of  tbe  powers  of  an  executor 
when  the  judge  baa  reason  to  believe  that  be 
has  permanently  removed  from  the  state,  and 
section  4623  provides  that  it,  upon  the  beaiing. 
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the  oourt  Is  utisfled  that  then  exists  canse  for 
hls  removal,  his  letters  must  be  revoked.  Held, 
that  where  a  nonreaideDt  is  appointed  as  execu- 
tor, and  personally  submits  himself  to  the  juris- 
diction of  the  court,  and  personally  conducts  the 
settlement  ot  the  estatet  he  cannot  be  renioved 
from  office  on  the  ground  of  his  nonresidence 
unless  he  subsequently  permanently  "removes" 
from  the  state,  in  the  sense  of  permanently  ab- 
sentins  himself  from  the  place  where  the  busi- 
ness of  his  trust  is  transacted,  or  withdrawing 
himself  beyond  the  process  of  the  court. 

3.  The  jurisdiction  of  the  Supreme  Court  in 
the  matter  of  the  removal  of  executors  is  purely 
appellate,  and,  although  the  statute  authorises 
it  in  certain  cases  to  render  such  judgment  as 
the  court  below  should  have  rendered,  it  can 
only  do  so  when  the  issue  has  first  been  heard 
and  determined  in  the  lower  court  and  is  before 
the  Supreme  Court  upon  proper  proceedings  in 
error ;  and,  where  the  lower  court  erroneously 
removed  an  executor  on  the  sole  ground  of  his 
honresidence.  the  Sapreme  Court  could  not,  on 
error,  sustain  the  order,  because  It  was  shown 
by  the  evidence  to  be  Justified  on  other  grounds 
than  that  of  nooresidence. 

4,  Where  an  executor  was  erroneoualy  remov- 
ed from  office  solely  on  the  ground  that  he  was 
a  nonresident,  and  the  fact  of  his  nonresidence 
was  admitted,  it  was  not  necessary  for  the 
Supreme  Court,  in  order  to  reverse  the  Judg- 
ment, to  have  iJl  tiie  evidence  before  it. 

Brror  to  District  Court,  Laramie  Goanty; 
Richard  B.  Scott,  Judge. 

In  tlie  matter  of  the  estate  of  Julia  V. 
Schwtickert.  deceased.  Charles  Hecht  and 
John  F.  Carey  vren  appointed  and  qualified 
as  executors,  and  there  was  an  order  remov- 
ing said  Hecht  from  his  office,  on  which  he 
brings  error.  Bevcrsed. 

W.  R.  Stoll.  for  plaintiff  in  error.  Hugo 
Donzelman,  amtcua  curlce. 

CORN,  a  J.  Charles  Hecht  and  John  F. 
Carey,  respectively  plalntltE  and  defendant 
in  error,  were  named  as  executors  In  the  will 
of  Julia  F.  Schwelckert  Subsequently  to 
|]«r  death  the  will  was  probated,  and  they 
were  duly  appointed  aod  qualified  as  such 
executors.  Afterwards,  on  April  27,'  1903, 
the  court  made  the  following  order:  "It  hav- 
ing come  to  the  knowledge  of  the  court  hy 
the  testimony  of  Charles  Hecht,  one  of  the 
executors  of  the  above-named  estate,  which 
testimony  was  heretofore  given  under  oath 
at  a  hearing  In  which  the  question  of  the 
confirmation  of  a  sale  of  property  made  by 
the  executors  of  said  estate  was  under  con- 
sideration, that  said  Charles  Hecht  is  not  a 
resident  of  the  state  of  Wyoming,  but  Is  now 
present  by  counsel.  It  is  now  and  here  or- 
dered, under  the  provisions  of  section  4622 
of  the  Revised  Statutes  of  Wyoming,  1890, 
that  the  powers  of  the  said  Charles  Hecht 
lis  such  executor  be  suspended  until  the  20th 
day  of  April.  A.  D.  1903,  at  the  hour  of  10 
o'clock  a.  m.,  at  which  time  the  question  of 
the  removal  of  snld  Charles  Hecht  as  such 
executor  will  be  heard  and  considered  by  the 
court."  And  on  April  29th  the  court  made 
the  following  order:  "It  having  come  to  the 
knowledge  of  the  court  by  the  testimony  of 
Charles  Hecht,  one  of  tbe  executors  of  the 
above-named  estate,  and  who  was  nominat- 


ed as  such  executor  by  tbe  will  of  the  said 
Julia  F.  Schwelckert,  deceased,  which  testi- 
mony was  heretofore  given  und^  oath~at  a 
hearing  In  which  the  question  of  the  con- 
firmation of  a  sale  of  property  made  by  the 
executors  of  said  estate  was  under  consid- 
eration, that  said  Charles  Hecht  Is  not  a  res- 
ident of  the  state  of  Wyoming,  and  the  court 
having  thereafter,  on  the  27th  day  of  April, 
A.  O.  1908,  made  an  order  suspending  the 
said  Charles  Hecht  as  executor  of  said  estate, 
and  setting  the  matter  for  a  final  hearing  on 
the  29th  day  of  April,  A.  D.  1903,  at  whicli 
time  the  said  Charles  Hecht  was  present  in 
court,  and  the  matter  came  on  to  be  heard 
upon  tbe  record  and  papers  on  file  in  the 
matter,  and  no  evidence  other  than  such  rec- 
ord and  papers  on  file  being  Introduced,  and 
it  being  admitted  by  the  said  Charles  Hecht 
and  It  appearing  to  the  court  tliat  the  said 
Charles  Hecht  Is  a  nonresident  of  the  state 
of  Wyoming,  and  has  been  such  nonresident 
ever  since  a  time  prior  to  the  date  of  his  ap- 
pointment as  such  executor,  and  the  matter 
being  fully  argued  by  counsel,  and  the  court 
being  fully  advised  in  the  premises,  it  Is  or- 
dered that  said  Charles  Hecht  be  and  be  is 
forthwith  removed  as  executor  of  tbe  estate 
of  the  said  Julia  F.  Schwelckert,  deceased, 
expressly  upon  the  ground  and  for  the  rea- 
son that  he  Is  a  nonresident  of  the  state  of 
Wyoming;  to  all  of  which  the  said  Charles 
Hecht,  by  bis  attorney,  now  end  here  ex- 
cepts." SeoUon  4622,  Rev.  St.  1809,  above 
referred  to,  provides  for  tbe  suspension  of 
the  powers  of  the  executor  when,  among  oth- 
er causes,  the  Judge  has  reason  to  believe 
that  such  executor  "has  permanently  remov- 
ed from  the  state."  And  section  4C23  pro- 
vides that  if,  upon  the  bearing,  the  court  **is 
satisfied  that  there  exists  cause  for  his  re- 
moval, his  letters  must  be  revoked."  Plain- 
tiff In  error  alleges  that  the  orders  snspend- 
Ing  and  removing  him  were  erroneous. 

There  can  be  no  question  that  under  the 
general  rule,  and  Independent  of  statute,  a 
nonresident  of  the  state  In  which  the  will  is^ 
admitted  to  probate  may  qualify  and  act  as 
executor.  11  Am.  &  £ng.  Ency.  753,  and  au- 
thorities cited.  Our  statute  (section  4570) 
clearly  authorizes  tbe  appointment  of  a  non- 
resident as  executor,  provided  he  Is  a  resi- 
dent and  citizen  of  the  United  States.  More- 
over, while  section  4637  expressly  declares- 
that  no  person  is  competent  to  serve  as  ad- 
ministrator who  Is  not  a  bona  fide  resident 
of  this  state,  section  4628,  In  detailing  the 
disqualifications  which  debar  a  person  from 
serving  as  executor,  significantly  omits  the 
fact  of  nonresidence  from  the  enumeration. 
It  being  the  law  of  this  state,  then,  that  a 
nonresident  may  qualify  and  s^ve  as  an  ex- 
ecutor, is  it  competent  for  the  court,  by  vir- 
tue of  section  4C22,  providing  for  his  auspen- 
sion  when  he  "baa  permanently  removed 
from  the  state,"  to  suspend  or  remove  an 
executor  who  was  a  nonresident  when  let- 
ters testamentary  were  issued  to  Iilm,  upon 
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the  sole  ground  of  Us  continued  noniesl- 
dence?  Very  clearly  we  think  it  is  not,  and 
that  the  statute  does  not  require  or  permit 
such  a  construction.  In  the  first  place,  the 
expresi^n  itself  that  be  has  "removed"  does 
not  talriy  cover  fba  case  in  Question,  bat 
seems  to  imply  the  necessity  of  some  change 
in  the  statns  of  his  residence  since  bis  ap- 
pointment And,  in  the  second  place,  such 
an  Intwpretation  tnTolTea  consequences 
which  are  absurd.  As  said  In  New  York,  in 
construing  provisions  similar  to  ours:  "If 
section  266B  [Gbde  Oiv.  Proc.]  cows  cases 
of  nonresldence  whl<di  eilsted  at  the  time  of 
the  grant  of  letters,  ^fla  result  follows:  that 
though,  in  the  absence  of  oblectioo,  a  non- 
resldent  taae  an  absolute  right  to  letters  even 
without  giving  a  bond,  and  though  be  has 
that  right,  even  In  the  face  of  objection,  up- 
on furnishing  such  bond,  tbe  letters  must  as 
soon  as  granted  be  taken  away  if  any  person 
interested  in  the  estate  demands  it.  An  In- 
terpretation which  Involves  such  absurd  con- 
sequences should  certainly  be  avoided  if  the 
language  to  be  interpreted  Is  capable  ot  some 
other  sGusilde  tonstruction."  Postley  v. 
Cheyne,  4  Dem.  Sur.  402.  Under  such  a  con- 
struction the  absurdity  is  even  more  glaring 
In  this  state,  for  not  only  has  tbe  nonresi- 
dent an  absolute  right  to  letters  under  sec- 
tion 4570,  but  by  section  4622,  whenever  the 
judge  "has  reason  to  believe,  from  his  own 
knowledge  or  from  credible  Information," 
that  the  executor  has  removed  from  the 
state,  "he  must,  by  an  order  entered  upon 
the  minutes  of  the  court,  suspend  the  pow- 
ers of  such  executor  or  admlnlatrater  until 
the  matter  is  inveatigated,"  and  it  Is  not  nec- 
essary that  any  one  should  have  demanded 
such  suspension.  So  that  it  might  readily 
occur  tbat  the  judge,  knowing  in  advance 
that  the  applicant  was  a.  nonresident,  would 
find  himself  bound  to  Issue  tbe  letters,  and 
Immediately  afterwards,  upon  his  own  mo- 
tion, to  suspend  the  oecutor's  powers  as  a 
step  toward  his  removal.  Such  a  construc- 
tion ought  not  to  be  adopted  unless  the  lan- 
guage Imperativdy  demands  it,  which,  as  we 
have  already  seen,  it  clearly  does  not 

These  provisions  of  our  Code  were  adopt- 
ed from  tiiat  of  California,  and  we  think 
the  view  taken  of  the  matter  by  the  Supreme 
Court  of  tbat  state  la  tbe  reasonable  one. 
"A  nonresident  may  be  appointed  and  act  j 
as  executor  in  this  state,  but  be  must  come 
here  within  a  reasonable  time,  and  person- 
ally submit  himself  to  tbe  Jurisdiction  of  the  ' 
court  and  personally  conduct  the  settlement  | 
of  tiie  estete."  In  re  Brown,  80  Gal.  381,  22  | 
Pac.  2SS.  They  farther  hold,  however,  and, 
we  think,  reasonably,  tiiat  while  the  phrase 
"bas  permanently  removed  from  the  state" 
may  more  properly  refer  to  a  resident  «sec- 
utor  who  has  permanently  removed  from  the 
state,  tbe  reason  for  revoking  the  letters  In 
such  case  api^les  equally  to  a  nonresident 
executor  who  comes  here  to  receive  bis 
appointment,  and  then  permanently  wltb- 


draws  from  titte  state  and  remains  away.  It 
Is  his  permanent  abswce  from  tbe  place 
where  the  business  is  to  be  transacted,  bsc 
yond  the  pi-ocees  of  the  court,  and  wbere 
the  creditors  of  tbe  estate  and  others  having, 
hnsinesa  with  it  cannot  reach  him,  tbat  cre- 
ates the  dlaqnaliflcation,  and  this  Is  equally 
true  of  both  resident  and  nonresident  execu- 
tors. The  California  courts  disclaim  any  in- 
tention to  deatroy,  by  construction,  the  ri^^t 
of  a  testator  to  name  a  nonresldjent  as  Uia 
executor,  but  say  that  the  statute  should  be 
so  construed  as  to  give  ground  of  removal 
a  nonresident  executor  when  he  Calls  t» 
come  to  this  state  And  porsoaally  conduct 
the  business  of  the  estate  at  such  times  and 
as  frequently  as  the  Intereste  of  the  estate 
and  of  those  concerned  in  its  settlement  may 
reqah«.  Estate  of  Kelley,  122  Cal.  378,  Sa 
Pac.  130. 

In  the  case  under  consideration,  however, 
it  Is  not  only  recited  in  the  order  that  tbe 
plainlilt  in  en*or  was  removed  expressly  upon 
the  ground  atid  for  tbe  reason  of  his  nonresl- 
dence, and  that  no  othw  evidence  was  iu- 
troduced  upon  the  hearing  than  the  record 
and  papers  on  file  In  the  matter,  but  It  la 
also  recited  tbat  be  ms  present  in  court  at 
the  hearing,  and  it  appeara  from  the  papers- 
to  tbe  case  filed  in  this  court  that  within  a 
month  of  his  suspension  he  was  personally 
present  to  the  stote  and  attending  to  tbe  busi- 
ness of  the  executorship.  Indeed,  he  seems 
to  have  participated  personally  to  the  last 
business  of  the  estote  prior  to  tbe  suapen- 
slon,  so  far  as  it  Is  shown  by  the  papers 
to  the  case.  It  is  apparent  therefore,  that  be 
had  not  permanentiy  removed  from  the  stete 
In  the  sense  of  having  permanently  absented 
himself  from  the  place  where  the  bustoeas 
was  to  be  transacted,  or  withdrawn  himself 
beyond  the  process  of  the  court  We  are  of 
the  opinion,  Ui^efore,  that  the  orders  su»> 
pendtog  and  removing  the  platotlff  in  error 
from  bis  executorship  w6re  erroneous,  and 
without  auttaorlty  of  law. 

But  counsel  for  defendant  to  error  alleges 
to  his  brief  tbat  a  heartog  was  had  on  tbe 
petition  of  one  Sophia  PIckard  praytog  that 
llie  Inventory  and  appraisement  filed  1^  ttie 
fflcecutors  be  set  aside,  and  that  the  order  of 
the  court  confirming  the  sale  of  certoln  real 
estote  be  vacated;  and  that  evidence  was 
taktti  on  this  ^d  other  hearings  In  tlie 
course  of  the  administration,  which,  if  be- 
fore tills  court  would  show  such  mlsconduL-t 
as  executor  upon  tbe  part  of  plnlntlflf  in  er- 
ror as  made  it  the  duty  of  tbe  court  under 
the  law  to  suspend  bis  powers.  That  there- 
fore, even  if  it  should  be  found  that  tbe 
cause  of  removal  stated  to  the  order  was  net 
BuflSdent  or  was  not  the  real  cause  upon 
which  tbe  court  acted,  this  court  ought  not 
to  set  aside  sucb  order.  And  counsel  ha* 
filed  a  motion  "for  an  order  to  the  clerk  of 
tbe  district  court  directing  said  cleik  to  send 
up  a  full  transcript  of  the  record  and  the  tee* 
timony  token  in  this  case."  But  It  must  be 
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bonie  In  mind  that  tbia  court  has  no  brig- 
inai  Jurliiaiction  In  the-  matter,  but  its  Jurts- 
4Uctlon  la  purely  appellate.  Under  the  idit- 
vte,  In  the  case  of  charges  against  an  aecih 
tor,  be  mtut  be  cited  to  appear  and  show 
caose  why  he  shoold  not  be  removed.  He 
■nay  answer  or  demur,  and  the  Issue  thus 
nised  must  be  determined  by  the  court  or 
Judge.  By  the  express  terms  of  tiie  order  of 
removal  In  this  case  the  only  Issne  heard  or 
determined  was  the  question  of  his  nonresi- 
dence.  No  Issue  Involving  misconduct  upon 
liis  part  was  determined  by  the  court  below. 
80  that  if  evidence  upon  that  question  was 
received  by  the  district  court,  and  if  It  were 
before  us,  it  would  be  entirely  Irrelevant  and 
Immaterial  as  affecting  the  controversy  In 
tfils  court;  for  the  reason  that  we  are  without 
Jurisdiction  or  authority  to  go  Into  the  lower 
court  and  remove  an  executor,  and  no  such 
Judgment  or  determination  of  that  court  Is 
before  us  by  any  proceeding  in  errw.  It 
does  not  affect  the  question  that  tlUs  court  is 
empowered  by  statute  In  certain  cases  to  ren- 
der such  Judgment  as  the  court  below  should 
have  rendered.  It  can  only  do  so  when  the 
bMue  has  first  been  heard  and  determined  In 
tbe  Inferior  court  and  is  before  this  court 
'Opon  proper  proceedings  In  error. 

It  Is  also  urged  that,  all  the  evidence  taken 
In  the  court  below  not  being  before  this 
court,  the  judgment  of  the  lower  court  ought 
not  to  be  disturbed.  But  it  is  sufficient  to  say 
ttiat  no  question  of  the  weight  or  sufficiency 
of  evidence  is  involved  in  the  proceedings  in 
this  court  The  order  Itself  recites  that  it 
was  admitted  upon  the  hearing  that  plaintiff 
In  error  was  a  nonresident  of  the  stete,  and 
bad  been  ever  since  a  time  prior  to  the  date 
of  his  appointment  There  is  no  exception 
or  objection  to  that  finding,  and  he  was  re- 
moved solely  upon  that  ground.  No  amount 
of  evidence  would  tend  to  lllnminato  the 
proposition.  It  Is  purely  a  queetlon  of  law. 

The  several  orders  of  the  court  betow  sus- 
pending the  powers  of  the  plaintiff  in  error 
«■  executor  and  removing  him  from  his  ex- 
oentorship  will  be  set  aside  and  reversed, 

POTTER,  J.,  concurs. 


<X>LUMBIA  SAVINGS  &  LOAN  ASS'N  t. 
CLAUSE. 

Supreme  Court  of  Wyoming.  Dec  12,  1901) 
mcmciENCT  or  amended  petitioh— beu- 

BOT— ACTION  AGAINST  ADMIRISTBATOB— LIU- 
ITATIONS— QUESTIONS  BAI8ED  BT  DBUUBBEB. 

1.  Where  an  amended  petition  does  not  differ 
bi  sabstance  or  effect  from  the  preceding  one, 
lAich  has  been  held  bad  on  demurrer,  the  prop- 
er remeily  is  to  have  It  Btricken  from  the  files. 

2l  Where  it  affirmatively  appears  on  the  face 
of  tbe  petition  In  an  action  against  an  adminis- 
trator  that  tbe  action  was  not  commenced  with- 
in three  months  after  the  rejection  of  the  claim 
■oed  on,  as  required  by  Bev.  St.  1899,  S  4753, 
tbe  objection  may  be  raised  by  demurrer  on  the 

Cerai  ground  Uat  the  petition  fails  to  state 
Es  samclent  to  constitute  a  canse  of  action. 


5.  Where  the  petition  shows  the  date  of  the 
aocroal  of  tbe  cause  of  action,  but  does  not 
diow  when  the  action  was  ctMnmenced.  a  demor- 
rer  to  the  petition  that  it  doea  not  riww  a  cause 
of  action  does  not  raise  the  question  that  the 
time  between  the  accrual  of  the  caose  of  action 
and  the  filing  of  the  petition  exceeds  the  period 
of  limitation. 

4.  Where  an  amended  petition  shows  that  the 
time  between  the  accrual  of  the  cause  of  ac- 
tion and  tbe  filing  of  such  petition  exceeds  the 

Seriod  of  limitations,  a  demarrer  to  the  p^ition 
oes  not  raise  the  qoestion  whetlier  the  sum- 
mons Issued  on  filing  the  orirlnal  petition  was  a 
sufficient  commencement  of  the  aetiai  to  entitle 
plaintiff  to  a  new  action  within  one  year,  on- 
der  Bev.  St.  1899,  f  8466. 

6.  On  demurrer  to  a  petition  the  court  cannot 
refer  to  the  process,  retarn  of  service,  or  other 
parts  of  tbe  record  not  forming  a  inrt  of  the 
pleadings,  tm  ascertain  what  the  actlni  was  oun- 
menced. 

Error  to  District  Conrt  Carbon  Oonnly; 
David  H.  Gralg,  Judge. 

Action  by  tbe  Oohunbla  Savings  &  Loan 
Association  against  James  H.  Clause,  as  ad- 
minlBtrator  of  the  estate  of  Bobert  O'Melia, 
'  deceased.   From  a  judgment  for  defmdant 
'  plaintiff  brings  error.  Reverted. 

Chatterton  ft  CDOlldge  and  3.  Norman,  tor 
plaintiff  In  erm.  McMickai  ft  Blydenburgli, 
for  defradant  In  error. 

POTXBB,  J.  In  the  diatilct  ooort  a  de- 
murrer to  the  second  amended  jietition  was 
sustained,  and  leave  given  to  file  another 
am^ided  petition.  Tbe  third  amended  peti- 
tion was  filed  within  the  time  allowed,  and 
waa  strlck^  from  tbe  files  on  motion  of  de- 
fendant on  ground  that  it  did  not  differ 
In  substance  and  ettwt  from  the  preceding 
petition,  and  did  not  core  the  objection  to 
that  petition.  Thereupon  Judgment  for  de- 
foidant  was  rendered  on  the  demurrer,  the 
action  was  dismissed,  and  defendant  award- 
ed his  costs.  Alleging  error  In  each  of  said 
orders,  the  plaintiff  brings  tbe  case  to  this 
coui't  for  review. 

If  tlie  demurrer  was  properly  sustained. 
It  was  not  raror  to  strike  the  third  amended 
petition  from  the  files.  The  appropriate 
remedy  where  an  amended  petition  doea  not 
differ  In  sabstance  or  effect  from  the  preced- 
ing petition,  which  has  been  held  bad  on 
demurrer,  la  to  have  It  atrldcm  from  the 
files. 

The  suit  was  brought  against  an  adminis- 
trator upon  a  claim  fbr  money  against  the 
estate  of  the  decedent  and  the  petition  al- 
leged that  tbe  claim  had  been  duly  presented 
to  the  administrator  as  provided  by  law,  and 
rejected  him  April  13,  1901.  The  second 
amended  petition  was  filed  June  26,  IW^ 
end  the  demurrer  raised  the  objection  that 
the  said  petition  waa  not  filed  nor  the  ac- 
tion oommenced  within  three  months  after 
the  rejection  of  the  claim,  as  required  sec- 
tion 475S,  Rev.  St  1889;  and  the  ground  of 
demarrer  waa  also  apedfled  that  the  peti- 
tion does  not  stete  facts  snffldent  to  con- 
stitute a  cause  of  action ;  but  Ind^endently 
of  the  statute  of  limltationB,  there  seems  to 


Digitized  by 


Wyo.) 


COLUMBIA  SAVINGS  k 


LOAN  ASS-N  T.  CLAUSE.  " 


T0» 


be  no  contention  tbat  tbe  allegatloiu  ftiil  to 
atate  a  cause  of  action. 

Where  It  afflnnatlvely  appears  on  the  taee 
of  the  petition  that  the  statutory  period  for 
bringing  the  action  had  elapsed  before  the 
action  was  commenced,  the  objection  may 
be  raised  by  demurrer  on  tbe  general  ground 
tbat  the  petitloa  falls  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  Gowhlck  t. 
Shingle.  5  Wyo.  87,  37  Pac.  689,  25  L.  R. 
A.  GOS,  63  Am.  8t  Rep.  17;  Marl[B  t.  Board 
of  Commissioners,  11  Wyo.  488,  72  Pac.  894; 
Bonnlfleld  v.  Price.  1  Wyo.  172.  It  is  not 
necessary  for  the  petition  to  negatlTe  the  bar 
of  the  statute,  unless,  prima  facie,  on  the 
facts  alleged,  the  action  would  appear  to  be 
barred  unless  brought  within  some  excep- 
tion, and  then  to  avoid  a  demurrer  It  would 
be  necessary  to  allege  the  exception  deemed 
safflclent  to  take  the  case  out  of  the  stat- 
ute or  to  prevent  its  running.  But  to  be 
reached  by  demurrer  the  bar  must  afBrma- 
tlvely  appear  on  the  face  of  the  petition, 
otherwise  the  objection  mnst  be  taken  by  an- 
swer. 

A  demurrer  in  any  case  reaches  those  ob- 
jections only  that  are  apparent  on  the  face 
of  the  petition.  Tbat  is  the  rule  of  code 
procedure  generally,  and  is  expressly  so  de- 
clared by  our  statute.  Rev.  St  1899,  {8635; 
1  Abbott's  Tr.  Brief  on  Pieadinga.  14;  6 
Ency.  PI.  &  Pr.  297;  Bliss,  Code  PI.  {  4(R 
That  Is  likewise  the  general  rule  at  common 
law.  1  Chltty,  PI.  692.  Tbou^  under  the 
practice  at  common  law,  where  plaintiff  de- 
clares upon  a  written  Instrument  and  states 
the  same  bat  partially,  the  defendant  may 
crave  oyer  of  ttie  Inatnunent  and  set  forth 
the  whole  of  it,  thereby  making  it  a  part  of 
the  declaration,  and  then  demur;  and  that 
practice  is  followed  In  some  states.  1  Chit- 
\f9  PI.  697 :  Mathewson  t.  Grand  Rapids,  88 
Mich.  558,  50  N.  W.  651^  26  Am.  St  Rep. 
299.  We  are  aware  of  no  such  exception  un- 
der the  Code,  In  the  absence  of  a  specific 
provision-  for  it.  Generally,  a  demurrer 
founded  on  matter  collateral  to  the  pleading 
against  which  it  la  directed  is  called  a 
"speaking  demurrer,"  and  is  held  bad.  6 
Kncy.  PI.  &  Pr.  298;  Ruddied  T.  Marshall, 
23  Iowa.  24a 

The  amended  petition  to  wU^  the  demui^ 
rer  was  sustained  alleged  the  date  of  the  re- 
jection by  the  administrator  of  the  claim 
BQed  on,  but  did  not  show  when  the  action 
was  commenced.  Unless  a  n6w  cause  of  ac- 
tion be  introduced,  or  a  new  party  brought 
in,  an  amended  petition,  in  respect  to  the 
statute  of  limitations,  rdates  back  to  the 
commencement  of  the  action.  It  is,  perhaps, 
permissible  on  the  demurrer  to  go  back  to  tbe 
original  petition  to  ascertain  from  the  offi- 
cial indorsement  thereon  when  it  was  filed. 
If  that  be  done  here.  It  will  be  discovered 
that  it  was  filed  July  2,  1901,  which  was 
within  tbe  statutory  period  of  three  months 
aft^  the  claim  had  been  rejected.  But  the 
arsnments  of  counsel  have  taken  a  much 


wider  range.  It  seems  that  the  summons  Is- 
sued on  the  original  petition  was  subsequent- 
ly quashed  on  the  ground  tbat  it  had  been 
directed  to  and  served  by  an  unauthorized 
officer,  and  a  second  summons  was  issued  No- 
vember 8, 1901,  and  served  on  defendant  and 
that  a  new  summons  was  issued  and  served 
upon  the  filing  of  each  amended  petition.  It 
is  contended,  on  the  one  hand,  tbat  the  ac- 
tion was  not  commenced  when  the  original 
petition  was  filed,  on  the  ground  that  the 
summons  issued  thereon  and  tbe  service 
thereof  was  void;  and,  on  the  other  baud,  it 
la  urged  that  the  proceedings  were  sufficient 
to  commence  the  action  within  the  meaning 
and  operation  of  the  statute  authorizing  a 
new  action  within  one  year  after  the  failure 
of  plaintiff  otherwise  than  on  the  merits. 
Rev.  St  1899,  fi  3466.  This  would  present 
an  interesting  question  upon  an  issue  prop- 
erly raised,  but  a  consideration  of  the  facts 
Involved  is  clearly  beyond  the  scope  of  the 
demurrer. 

Xn  none  of  the  cases  In  this  court  upon  an 
Issue  of  the  statute  of  limitations  raised  by 
demurrer  does  it  appear  that  the  questltm 
was  decided  upon  anything  outside  the  peti- 
tion itself.  When  the  pleading  objected  to  is 
an  original  petition,  the  date  of  Its  flllns 
represents  the  earliest  time  at  which  the  ac- 
tion can  be  deemed  commenced,  since  a  sum- 
mons does  not  Issue  until  tbe  filing  of  a  pe- 
tition. Therefore,  If  snch  a  petition  allege 
the  time  when  the  cause  of  action  accrued, 
and  there  is  no  allegation  sufficient  to  avoid 
tbe  bar,  and  the  statute  appears  to  have  run 
before  the  filing  of  the  petition,  tbe  latter 
will  show  affirmatively  that  the  action  is  bar- 
red. In  the  case  In  hand,  even  by  resorting 
to  the  original  petition  there  Is  no  such 
affirmative  showing.  The  proceedings  rela- 
tive to  the  summons  do  not  appear  on  the  face 
of  the  petition,  and,  while  the  facta  would  be 
entirely  competent  on  an  issue  raised  by  an- 
swer, their  relevancy  on  d^urrer  is  not  per^ 
celved. 

By  the  great  weight  of  authority  It  is  not 
competent  to  look  to  facts  appearing  by  the 
process,  return  of  service,  or  other  parts  <tf 
tbe  record  not  forming  a  part  of  the  plead- 
ings, to  sustain  a  demurrer  to  a  petition; 
and  it  is  not  permissible  on  demnrrra'  to  look 
outside  the  petition  to  the  process  to  as- 
certain when  the  action  was  commenced. 
Abbott* s  Tr.  Pr.  on  PI.  18 ;  Brooks  v.  Metro- 
politan Life  Ins.  Co.  ^N.  J.  Sup.)  56  AtL  16S; 
Hubs  v.  Central  B.  &  Banking  Co.,  06  Ala. 
472;  Nybladh  v.  Herterius  (a  G.)  41  Fed. 
120;  Smith  v.  Day,  80  Or.  631,  64  Pac.  81% 
65  Pac  1055;  Smith  v.  Holmes,  19  N.  T. 
271 ;  Zaegel  t.  Euster,  61  Wis.  SI,  7  N.  W. 
781 ;  Smith  v.  City  of  Jauesvllle.  62  Wis.  680^ 
9  N.  W.  789;  Benedlx  v.  Ins.  Co.,  78  Wisi 
77,  47  N.  W.  176;  Anderson  v.  Douglas 
County,  98  Wis.  303,  74  N.  W.  109;  Ttie 
Farmer  t.  McGraw,  SI  Ala.  Wd\  Hust  t. 
Conn,  12  Ind.  Thames  L.  A  T.  Co^  t. 
BevUle,  100  Ind.  SOD;  Am.  Im.  Ga  v.  Bep- 
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logle,  114  iDd.  1,  15  K  E.  810;  Obiradem  t. 
Greene,  56  Cal.  629;  Kamm  ▼.  Bank  of 
Cnllfornia  (Oal.)  15  Pac.  765;  Polk  Oo.  t. 
HIerb,  37  Town,  361 ;  Robinson  v.  National 
Stock  Yard  Co.  {C.  C.)  12  Fed.  861;  Rud- 
dlok  V.  Marshall,  28  Iowa.  248;  Miller  T.  Mil- 
ler, 63  Iowa,  387,  10  N.  W.  251;  Maynard 
V.  Talcott,  11  Barb.  569;  Owen  t.  Waters, 
2  M.  &  W.  01;  Swann  7.  Phoenix  I.  &  a 
Ca,  58  Ga.  109.  And  see  State  t.  Slmpklns, 
77  Iowa,  676,  42  N.  W.  516;  Osbom  v.  Ports- 
mouth Nafl  Bank,  61  Ohio  St  427,  B6  N.  H. 
107. 

In  West  Virginia  It  seems  that  oyer  may 
be  craved  of  the  writ,  and  thns  make  It  a 
part  of  the  record  to  be  eonaldwed  with 
the  declaration,  so  that  a  demurrer  would  In 
effect  say  that  the  facts  as  they  appear  by 
the  writ  and  declaration  are  not  sufficient 
tn  law;  and  Ae  writ  may  then  be  looked  to 
In  order  to  show  when  the  action  was  com- 
menced. Lambert  t.  Ensign  Mfg.  Co.,  42 
W.  Va.  813,  28  S.  E.  431.  And  In  a  case  In 
the  United  States  Circuit  Court  for  the  Dis- 
trict of  Oregon  it  was  held,  citing  the  West 
Virginia  case,  supra,  that  on  demurrer,  In 
order  to  determine  the  date  of  the  commence- 
ment of  the  action  witn  reference  to  the 
statute  of  limitations,  it  is  necessary  to  go 
to  the  summons,  and  that  the  writ  and  com- 
plaint must  be  read  together,  and  what  the 
Tcrit  Aows  will  be  deemed  to  appear  on  the 
face  of  the  complaint  Patterson  v.  Thomp- 
son (C.  C.)  90  Fed.  647.  No  other  case  has 
come  to  our  attention  where  tbst  view  bas 
been  taken. 

In  the  early  case  of  Bonnlfleld  v.  Price, 
1  Wyo.  172,  flutt  was  brought  upon  a  foreign 
Judgment,  and  a  special  demurrer  was  Inter- 
posed on  tbe  ground  "that  the  cause  of  ac- 
tion did  not  accrue  within  five  years  prior  to 
the  filing  of  tbe  petition."  The  court  said: 
"Where  from  tbe  face  of  tJie  petition  It 
Is  apparent  wltbont  any  further  showing, 
that  the  statute  of  limitation  has  commenced 
to  run,  a  defendant  may  take  advantage  of 
the  same  by  a  special  demurrer.  In  this 
case,  upon  the  decision  of  the  demurrer, 
there  was  no  legal  erldence  wliaterer  before 
the  court  neither  could  there  hare  been  as  to 
the  provisions  and  effect  of  the  statutes  of 
Callfomta."  In  the  case  of  Anderson  v. 
Douglas  Co.,  supra,  the  Wisconsin  court  held 
that  it  was  precluded  from  looking  to  the 
admission  of  serrlce  Indorsed  on  the  sum- 
mons and  complatnt 

It  Is  ctearly  Incompetent  therefore,  to  take 
into  consideration  tbe  facts  concerning  tbe 
process  issued  In  the  case.  The  defendant 
is  not  preyented  from  taking  advantage  of 
those  facts  by  answer,  but  they  are  foreign 
to  the  Issue  presented  by  the  demurrer.  The 
same  principle  precludes  consideration  of 
the  point  urged  that  the  Issuance  of  a  new 
smnmons  with  the  amended  petition  amount- 
ed to  a  iH*actIcal  abandonment  of  the  orig- 
inal sutt. 

If,  as  snggecrted,  the  second  ammded  petl- 
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tlon  was  filed  without  laaTe,  the  defendant 
had  be  desired  to  raise  ttiat  question,  might 
have  moved  to  strike  It  from  the  fllea.  That 
Is  not  the  ofQce  of  a  demurrer. 

Again,  It  la  ui^ed  that  the  action  should 
be  deemed  eopimenced  at  the  date  of  the 
filing  of  the  amended  petition  demurred  to. 
because  it  states  a  new  cause  of  action.  It 
may  be  doubtful  whether  that  point  Is  prop- 
erly raised  by  the  demurrer;  but  waiving 
a  conslderfittoh  of  that  question,  we  think 
It  reasonably  clear  that  the  point  Is  not  well 
taken.  It  Is  possible  that  as  to  a  part  of 
the  amount  claimed,  recovery  Is  first  aonght 
In  the  amended  petition.  It  seems  that  tbe 
amount  claimed  to  be  doe  la  compnted  up  to 
a  date  one  mouth  later  than  In  the  original 
petition;  but  In  all  the  petitions  recovery  Is 
sought  on  the  same  obligation.  The  same 
written  instrument,  the  same  consideration, 
the  same  stipulatlona,  and  the  same  default 
are  alleged.  This  Is  a  suit  upon  a  claim 
against  the  estate  of  a  decedent,  and  In  such 
case  it  Is  held  tliat  recovery  can  be  had 
only  on  the  claim  as  presented  to  and  reject- 
ed by  the  administrator.  Brooks  v.  I^w- 
son  (Cal.)  68  I^c.  97;  Uchtenberg  v.  Mc- 
Glynn,  105  Cal.  45,  88  Pac.  541;  McGrath  v. 
Carroll  (Cal.)  42  Pac.  466.  The  particular 
manner  of  presenting  the  claim  l»  not  al- 
leged, nor  does  the  petition  show  how  tbe 
claim  was  described  in  the  document  pre- 
sented to  the  administrator.  It  la  averred 
generally  that  the  claim  sued  on  was  duly 
presented  to  tbe  administrator  as  provided 
by  law.  The  fact  that  the  prayer  of  the 
original  petition  asked  for  foreclosure  of  a 
trust  deed  given  to  secure  the  debt  and  that 
such  relief  Is  not  Included  In  the  prayer  to 
the  amended  petition,  does  not  amount  to 
tiie  statement  of  a  new  cause  of  action.  The 
original  petition  also  prayed  for  Judgment 
for  the  amount  claimed,  and  did  not  waive 
recourse  against  the  property  of  the  estate. 
Hence  It  did  not  anttiorlze  a  foreclosnre. 

For  the  reasons  above  stated,  the  court 
erred  In  sustaining  the  demnrrer  and  rend«- 
Ing  Judgment  thereon.  Hie  Jndgment  wUl 
therefore  be  revereed  and  vacated,  and  the 
cause  remanded  to  the  district  court  with  di- 
rections to  vacate  the  order  niBtalnlnir  the 
demnrm,  and  enter  an  ordw  arenallng  It 
and  for  fnrtber  proceedloga 

CORN,  0.  J.,  concnrs. 


HELLINO  T.  SCHINDLER.    (S.  F.  S.036.)* 

(Supreme  Court  of  C&Ilfomia.    Nov.  11,  180C) 

IRJCBIES  TO  EMPLOTi  —  IXIXOW  SBBVANTB  — 
DEFECTIVE  H AC HINEBT— EVIDENCE 
or  NBOLIQENCB. 

1.  Where  the  duty  of-  keeping  a  planing  ma- 
cbint  in  order  was  delegated  to  one  of  six  or 
seven  employte  whose  duty  it  was  to  oae  the 
machine  in  common,  and  one  of  such  employes 

•Rshoarlng  danlsd  Decsmbar  1.  UH.  fiaaUjr.  C. 

J.,  dtUVDUHg. 
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waa  injured  by  knlvac  of  the  machine  be- 
coming dull  and  the  belt  driving  the  same  be- 
coming loose,  if  the  injury  resulted  from  the 
negligence  of  any  other  of  such  employes  than 
the  one  injured  it  waa  from  the  negligmce  of  a 
fellow  servant. 

2.  In  an  action  for  injuries  to  plaintiff,  al- 
leged to  have  resulted  from  the  knives  of  the 
planing  machine  used  by  him  being  dull  and  the 
t>elt  driving  the  machine  being  loose,  evidence 
that  Immediately  after  the  accident  the  knives 
were  sharpened  and  the  belt  was  tightened  is 
InadmiBibie  as  an  admission  of  prior  negligence. 

D«partmeint  1.  Appeal  from  Siqwrlor 
Goort;  Oi^  and  County  of  San  Frandsco; 
Frank  J.  Unraaky.  Judge. 

Action  tot  personal  injnrles  by  C.  Hellbig 
againat  H.  B.  Bcblndler.  E^om  a  Judgment 
for  plaintiff,  defendant  appeals.  Berersed. 

0.  H.  Wilson,  ror  appellant.  I.  L.  Geary, 
Jr..  for  respondent 

ANGBLLOTTI,  J.  This  Is  an  action  for 
damages  for  personal  injnrles.  The  plaintiCt 
was  employed  hy  defendant  as  a  "wheoK' 
Wright,  and  hia  left  hand  was  badly  cut  by 
the  knives  of  a  buzz  planer  while  he  was  us- 
ing sncb  planer  in  the  course  of  his  employ- 
ment His  claim,  as  set  forth  In  bis  com- 
plaint, was  that  at  the  time  of  the  accidejit- 
tbe  planer  "was  out  of  repair,  and  unsafe  ror 
the  Tisea  and  purposes  for  wblch  said  ma- 
chine and  apparatus  were  Intended,  to  wit; 
the  knives  and  apparatus  thereof  were  dTill« 
and  the  belt  thereof  connecting  said  machine 
with  the  power  shaft  of  said  plant  and  put- 
ting said  machine  and  the  said  knives  in  mo- 
tion was  loose,  and  failed  to  give  to  said 
kniTes  speed  and  velocity  sufficient  and  nec- 
essary to  plane  a  board  upon  which  plaintiff 
was  then  operating,"  by  reason  of  which, 
-while  planing  a  board,  his  left  band  was 
thrown  upon  and  in  the  knives  of  the  ma- 
chine. He  obtained  a  judgment  for  $2,50(^ 
and  the  defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial.  The  defendant,  In  his  an- 
swer, denied  these  allegations  of  the  com- 
plaint He  also  alleged  contributory  negli- 
gence on  the  part  of  plaintiff,  and  also  that 
the  Injury  was  caused  by  the  ftult  and  negll- 
-gence  of  a  fellow  servant. 

1.  The  principal  question  discussed  by 
counsel  In  this  case  Is  as  to  whether,  assum- 
ing that  the  accident  was  due  to  the  dullness 
of  the  knives  or  the  looseness  of  the  belt,  the 
evidence  does  not  show  a  case  where,  under 
the  drcmnstanceB,  the  negligent  condition 
must  be  attributed  to  the  negligence  of  a  fel- 
low servant,  rather  than  that  of  the  em- 
ployer. The  trial  court  adopted  the  theory 
that  for  any  such  conditions  the  employer 
most  be  held  responsible,  and  that  there  was 
no  question  as  to  the  negligence  of  a  fellow 
servant  involved  In  the  case.  It  therefore  re- 
fiwed  to  grant  a  nonsuit,  refused  to  Instruct 
the  jury  upon  the  question  of  negligence  of  a 
fellow  servant  and  Instructed  the  jury  to  the 


1 S;  e«*  NacUtuce.  voL  17,  C«bL  Dtg.  g  IGS. 


effect  that  If  the  planing  machine  was  not  In 
a  reasonably  safe  and  suitable  condition  In 
either  of  the  particulars  claimed,  and  plain- 
tiff did  not  or  could  not  by  the  exercise  of 
reasonable  care,  know  of  such  condition,  and 
his  Injuries  were  the  result  thereof,  their  ver- 
dict must  be  for  the  plaintiff.  Excluding 
from  consideration  the  evidence  as  to  siibse- 
qnent  repairs,  which,  as  we  shall  show  here- 
after, was  Improperly  admitted,  the  case  pre- 
sented was  substantially  as  follows:  The 
planing  machine  in  question  was  used,  as 
their  needs  required,  for  the  purpose  of  plan- 
ing small  pieces  of  wood,  by  all  of  the  men 
employed  In  the  woodworking  department  of 
defendant's  establishment  Including  a  fore- 
man of  such  department  There  were  six  or 
seven  men  so  employed.  The  planer  was  at  the 
time  of  the  accident  in  perfect  condition,  ex- 
cept that  the  knives  had  then  become  dull  to 
some  extent  and  the  belt  somewhat  loose, 
from  nse  by  these  employes.  No  part  of  the 
machine  broke  or  gave  way.  It  was  the  duty 
of  the  foreman  to  see  that  the  knives  were 
kept  sufficiently  sharp  and  the  belt  sufficient- 
ly tight  to  properly  run  the  machine.  When 
the  belt  became  so  loose  as  to  slip,  the  usual 
and  customary  way  of  remedying  the  defect 
was  by  putting  on  belt  dressing,  unless  It 
became  so  loose  as  to  require  being  shortened. 
When  the  knives  became  dull  from  use — ■ 
which  was  a  frequent  occurrence — the  ordi- 
nary method  of  sharpening  was  for  the  fore- 
man to  file  them,  without  removing  them 
from  the  machine,  unless  the  edges  had  be- 
come so  worn  from  long  use  that  they  could 
not  be  filed  to  advantage.  In  which  event  they 
wore  taken  out  and  sent  away  to  be  ground. 
As  long  as  the  machine  would,  when  used  in 
the  ordinary  manner,  efficiently  do  the  work. 
It  could  not  be  said  to  be  defective  In  either 
of  the  respects  suggested;  and  both  alleged 
defects  were  of  such  a  nature  that  admit- 
tedly, they  would  at  once  come  to  the  knowl- 
edge of  any  experienced  operator  attempting 
to  use  the  machine,  for  the  effect  of  the  ma- 
chine upon  the  board  sought  to  be  planed 
would  Indicate  the  condition.  Plaintiff  had 
been  employed  In  this  shop  for  more  than  19 
months,  and  had  continuously  used  this  ma- 
chine, as  required  by  his  work,  sometimes  10, 
IS,  or  20  times  a  day,  up  to  the  time  of  the 
accident  He  had  used  It  on  the  day  before 
the  accident  At  the  time  of  the  accident, 
having  occasion  to  plane  a  board,  he  waited 
tar  the  foreman  to  finish  planing  a  board,  and 
then  put  his  own  board  on  the  machine.  He 
passed  the  board  over  the  machine  once,  and 
noticed  nothing  wrong  with  the  manner  In 
which  it  worked,  and,  the  board  not  being 
suffldently  smooth,  he  commenced  to  pass  It 
over  again,  when,  as  he  said,  "It  started 
jumping  repeatedly,  and  threw  my  hand  Into 
the  knives."  He  tmew  that  the  knives  in  this 
planer  became  dull  from  use,  and  frequently 
had  to  be  ehari>ened,  and  that  the  belt  fre- 
quently became  somewhat  slack  from  use; 
but  claimed  that  he  did  not  know  that  the 
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kDlves  were  dull,  or  tbe  belt  slack.  In  this  In- 
stance, iintU  the  moment  ot  the  accident 
Thofe  Ib  nothing  to  indicate  that  the  ma- 
chine had  not  worked  efficiently  np  to. that 
very  moment.  The  knives  were  dull  to  an 
extent,  but  not  so  dull  bnt  that  they  would 
do  the  work  all  right;  and  the  same  is  tme 
as  'to  Uie  Blackness  of  the  belt.  The  ma- 
chine  had  teea  constantly  osed  on  the  morn- 
ing of  the  accident,  right  np  to  the  happen- 
ing thereof  between  10  and  11  o'clock.  Nor 
is  there  anything  In  the  record  to  indicate 
that  anything  more  was  necessary  to  fully 
sharpen  the  knives  than  the  mere  filing  there- 
of, or  that  the  slackness  of  the  belt  could  not 
be  easily  remedied  by  means  at  hand,  which 
it  was  the  duty  of  the  foreman  to  use. 

We  have  thns  evidence  tending  to  show  a 
case  where  the  du^  of  keeping  a  single 
piece  of  safe  and  adequate  machinery  In 
prop^  running  order  had  been  confided  to 
one  of  six  or  seven  employes,  whose  duty  it 
was  to  use  the  machinery  in  common,  and 
a  case  where  the  particular  defects  com- 
plained of  were  defects  necessarily  attendant 
upon  the  nse  of  such  machinery,  which 
would  at  once  manifest  themselves  to  an 
operator  thereon,  and  which  coald  immcdt 
ately  be  easily  remedied  by  simply  filing 
the  knives  and  tightening  the  belt— duties 
which  may,  with  propriety,  be  said  to  have 
to  do  only  with  the  operation  of  the  ma- 
chinery. It  is  manifest  that  the  rule  re- 
quiring an  employer  to  keep  appliances  fur- 
nished to  employte  in  a  reasonably  safe  and 
suitable  condition — a  rule  absolutely  essential 
to  the  proper  protection  ot  employte — cannot 
be  held  applicable  to  every  defect  arising 
in  the  daily  use  of  the  anillanc^  and  conse- 
quent upon  such  use.  It  is  incumbent  upon 
the  employer  to  furnish  an  appliance  that  Is 
reasonably  safe,  and  to  use  reasonable  care 
to  keep  the  same  in  proper  repair,  and  this 
duty  he  cannot  delegate  so  as  to  escape  li- 
ability. The  weli-settled  rule  In  tills  regard 
is  clearly  stated  and  the  authorities  cited  In 
Skelton  v.  Pacific  Lumber  Ob.,  140  Cal.  GOT, 
511,  74  Pac.  13.  But  there  are  certain  duties 
necessarily  attendant  upon  the  operation  of 
some  appliances,  and  which  really  have  to 
do  only  with  their  proper  operation,  which. 
If  left  unp«formed,  render  the  machinery 
unsafe,  or  at  least  Inefficient  Take,  for  in- 
stance, the  necessity  of  keeping  certain  ma- 
chinery well  oiled.  A  locomotive  engineer  Is 
injured  solely  because  of  the  negligence  of 
his  fireman  in  the  matter  of  oiling  the  ma- 
chinery of  the  engine.  The  machineiy  was 
made  unsafe  by  reason  of  such  negligence^ 
but,  If  the  employer  has  used  reasonable 
care  In  the  employment  of  the  fireman,  he 
cannot  be  held  responsible  to  the  en^neer 
for  his  negligence.  Such  a  duty  must  of 
necessity,  be  intrusted  to  the  operatives,  and 
has  nothing  to  do  with  the  employer's  duty 
of  furnishing  and  keeping  In  repair.  And 
the  same  would  clearly  be  true  as  to  the 
duty  of  keeping  the  planing  machine  In 


question  well  oiled,  which  duty,  tiie  record 
shows,  was  that  of  another  one  of  the  six 
or  seven  employes  using  the  machine.  As 
was  said  In  the  case  of  Webber  v.  Piper,  109 
N.  Y.  406.  17  N.  E.  216,  which  waa  the  case 
of  a  circular  saw  dull  from  use:  "There  ore 
many  matters  of  detail  to  the  management 
of  safe  and  adequate  machinery  which  must 
be  Intrusted  to  the  operatives,  and  as  to 
which  the  master  owes  no  duty  except  the 
employment  of  competent  workmen.  •  •  • 
The  line  of  division  between  the  duty  of 
{he  master  to  furnish  and  maintato  safe 
and  adequate  machinery  and  that  of  the  op- 
erative to  manage  and  handle  It  with  pru- 
dence and  care  is  difficult  to  define  by  any 
general  description,  bnt  Is  quite  obvious 
when  each  case,  as  It  arises,  conm  under 
consideration.  In  the  one  before  ns  the  neg- 
lect if  any,  was  in  a  detail  of  the  manage- 
ment of  machinery.  A  master  builder 
might  furnish  proper  tools  to  his  workmen, 
but  it  would  not  be  bis  duty  to  sharpen 
every  chisel  as  It  became  dnll,  or  set  every 
saw  when  that  need  arose."  In  Cregan  v. 
Harston.  126  N.  T.  668,  27  N.  E.  952.  22  Am. 
St  Rep.  864,  It  was  said:  "The  servants 
cannot  furnish  the  machines.  That  la  the 
master's  right  and  duty.  Bnt  the  servant 
who  uses  them  can  and  should  keep  them  In 
order  for  their  proper  and  safe  dally  use 
when  furnished  with  the  necetnary  means 
of  so  doing  and  when  perfectly  capable  of 
correcting  the  defect"  In  1  Bailey's  Per- 
sonal Injuries,  |  258,  it  la  declared  that  "the 
general  rule  does  not  apply  to  defects  aris- 
ing to  the  dolly  use  of  an  appliance  whldi 
are  not  of  a  permanent  character  and  do  not 
require  the  help  of  skillful  mechanics  to  re- 
pair, but  which  may  easily  and  naually 
are,  repaired  by  the  workmen,  and  to  re- 
pair which  proper  and  snltoble  materials  are 
sullied."  Bee,  also,  Cregan  v.  Marston,  126 
N.  Y.  668,  27  N.  E.  952,  22  Am.  St  Bepi  854; 
20  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
89;  1  Shearman  &  Redfleld  on  Negligence 
(5th  Ed.)  {  195;  McGee  v.  Cordage  Co.,  139 
Mass.  445,  1  N.  B.  745.  This  principle  has 
been  applied  in  many  cases,  and  we  know 
of  no  case  that  has  gone  to  the  extent  of 
holding  that  there  Is  not  some  such  limlto- 
tlon  as  above  suggested  upon  the  general 
rule.  The  ditferencra  that  we  find  In  the 
reported  cases  are  upon  the  question  as  to 
whether  the  facto  of  a  particular  case  bring 
it  within  the  operation  of  the  general  mie 
or  the  qualification  thereof,  for,  as  said  in 
Webber  v.  Piper,  suinra,  the  line  of  division 
is  diffladt  to  define  by  any  general  descrip- 
tion. The  statement  quoted  above  from 
Bailey's  Personal  Injuries  is,  at  least  so  far 
as  those  engaged  In  the  common  use  of  an 
appliance  are  concerned,  sustained  by  the 
great  weight  of  authority.  Of  course,  if  any 
such  defecto  as  are  Included  thereto  become 
actually  known  to  the  employer,  or  continue 
for  so  long  a  time  or  under  such  circum- 
stances as  to  warrant  the  conduslon  that  in 
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the  exercise  of  reasonable  care  he  should 
bare  known  thereof,  another  element  is  In- 
troduced, upon  vrbich  a  liability  upon  his 
part  might  he  based.  There  la,  however,  no 
such  element  shown  by  the  record  in  this 
case.  The  qualification  we  are  considering 
relates  only  to  such  slight  defects  attendant 
upon  the  operation  of  machinery  as,  from 
their  nature,  require  remedying  at  tbe  hands 
of  the  operators  themselves,  and  as  a  part 
of  the  proper  operation  of  the  machine. 
are  of  the  opinion  that  it  Is  clear  that  any 
such  mere  dullness  of  the  knives  In  the  plan- 
er in  question,  produced  by  the  ordinary  use 
thereof,  as  might  bo  sufflclently  remedied 
by  the  use  of  a  file  in  the  hands  of  one  of 
the  employes,  was  a  defect  of  such  a  nature 
that  the  employer  could  not  be  held  respon- 
sible therefor,  In  the  absence  of  other  cir- 
cumstances. It  was  something  necessarily 
attendant  upon  the  use  of  the  machine,  which 
could  be  easily  remedied,  whenever  It  occur- 
red, by  the  operators  themselves,  and  for 
which  the  means  of  remedying  were  sup- 
plied to  one  of  their  number.  The  remedy- 
ing of  such  a  defect  would  really  be  a  part 
of  the  proper  operation  of  the  machine,  and 
therefore  not  "an  act  the  duty  for  the  per- 
formance of  which  belongs  In  law  to  the 
master."  and  any  negligence  in  the  perform- 
ance of  that  duty  by  the  particular  employe 
whose  business  it  wos  to  perform  It  would 
be  the  negligence  of  a  fellow  servant  The 
same,  we  think,  Is  true  as  to  the  belt,  If  It 
be  assumed  that  the  slackness  thereof  could 
have  contributed  to  the  accident. 

We  have  examined  all  of  the  many  cases 
cited  by  plaintiff's  counsel,  and  find  nothing 
therein  In  conflict  with  the  views  already 
stated.  The  general  rule  as  to  the  employ- 
er's liability  la  fully  conceded,  and  It  may 
be  freely  admitted  that  he  must  take  notice 
of  the  liability  of  appliances  to  wear  out 
from  use  and  become  unsafe,  and  guard 
against  such  conditions.  The  qualification 
of  the  rule  as  to  such  defects  as  are  attend- 
ant upon  the  operation  of  the  machinery, 
and  the  remedying  of  which  Is,  in  Its  nature 
really  a  part  of  such  operation,  and  there- 
fore the  duty  of  the  employe  rather  than  the 
employer,  Is  not  disputed  by  the  authorities 
cited,  but  Is,  in  fact,  expressly  recognized 
by  some  of  them.  It  Is  manifest  from  the 
foregoing  that,  Independent  of  the  question 
as  to  whether  there  was  evidence  which 
would  support  a  finding  of  negligence  on  the 
part  of  defendant,  and  as  to  which  the  trial 
court  said.  In  denying  the  motion  for  a  non- 
suit, "It  Is  a  very,  very  close  question  In 
my  mind."  the  court  erred  In  Instructing  the 
Jury  to  the  effect  that  they  should  find  for 
plaintiff  If  they  believed  that  the  machinery 
was,  at  the  time  of  the  Injnry,  not  in  a  rea- 
sonably safe  and  suitable  condition  in  both 
or  either  of  the  particulars  claimed  by  plain- 
tiff, that  plaintiff  did  not  know  of  such  de- 
fective condition  or  could  not  have  known 
thereof  by  tbe  exercise  of  ordinary  care,  and 


that  his  Injuries  were  the  result  thereof. 
There  was  certainly  evidence  which,  under 
the  views  already  stated,  would  have  sus- 
tained a  finding  that  any  defective  condition 
In  the  respects  suggested  was  due  to  the 
neglig'ence  of  a  fellow  servant,  rather  than 
that  of  the  master.  The  Instruction  noted 
Ignored  this  condition  of  the  evidence,  and 
required  a  verdict  for  plaintiff,  even  though 
the  negligence  was  solely  that  of  the  fellow 
servant. 

2.  There  was  also  error  necessitating  re- 
versal In  the  admission  of  evidence  as  to  re- 
pairs made  after  the  accident  Whether  or 
not  any  negligence  on  the  part  of  defendant 
was  the  proximate  cause  of  tbe  accident  to 
plaintiff  was  one  of  the  matters  In  issue. 
The  evidence  plainly  showed  that  the  knives 
of  the  planer  were  more  or  less  "dull,"  and 
that  tbe  belt  connecting  the  machine  with 
the  motive  power  was  more  or  less  "loose." 
Tbe  questions  in  this  connection  were,  how- 
ever, whether  the  knives  were  so  dull  and 
the  belt  so  loose  as  to  render  tbe  planer  In 
any  degree  unsafe  for  use  In  the  manner  in 
which  It  was  ordinarily  used,  whether  the 
defendant  knew,  or  in  the  exercise  of  rea* 
sonable  care  should  have  known,  of  these 
conditions,  and  whether  such  dullness  or 
looseness,  or  both,  proximately  caused  the 
accident.  Unless  these  questions  could  be 
answered  In  the  affirmative,  there  could  be 
no  finding  of  actionable  negligence  on  the 
part  of  defendant 

Under  these  clrcamstances,  over  the  ob- 
jection of  defendant  that  the  proposed  evi- 
dence was  irrelevant.  Immaterial,  and  In- 
competent, and  that  it  was  not  proper  to 
show  the  mere  fact  of  repairs  made  after 
the  accident  or  to  show  any  act  done  by  de- 
fendant with  reference  to  the  machine  after 
the  accident  plaintiff  was  allowed  to  Intro- 
duce evidence  to  the  effect,  merely,  that  Im- 
mediately after  the  accident  the  knives,  be- 
fore being  again  used,  were  taken  by  order 
of  defendant's  foreman  to  a  planing  mill  and 
sharpened,  and  also  that  directly  after  the 
accident  the  belt  was  tightened  by  said  fore- 
man by  taking  an  Inch  and  a  half  or  two 
Inches  out  of  it.  There  was  nothing  In  the 
evidence  so  given  to  indicate  how  much 
"sharpening"  was  done,  or  what  work  was 
necessary  to  make  the  knives  "sharp."  The 
only  conceivable  effect  of  this  evidence  as 
to  tbe  sharpening  of  the  knives,  limited  as 
it  was  to  the  mere  fact  of  the  making  of 
repairs  Immediately  after  the  accident  ^f^s 
to  fmpute  to  defendant's  foreman  an  admis- 
sion to  the  effect  that  the  knives  were  so 
dull  as  to  render  tbe  machine  unsafe  for 
use,  and  that  such  condition  was  the  cause 
of  the  accident  Assuming  that  the  foreman 
could  bind  the  defendant  by  any  such  admis- 
sion, it  Is  now  well  settled  in  this  state.  In 
accord  with  the  rule  prevailing  generally 
elsewhere,  that  evidence  of  precautions  tak- 
en and  repairs  made  after  the  happening  of 
the  accident  is  not  admissible  to  show  a  neg- 
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Hgesit  condition  at  tbe  time  of  acddent 
TUB  matter  was  fully  dlsciuaed  In  the  eaae 

of  SMppoifleld  T.  Main  Street,  etc..  Oo.»  81 
Cf/t.  48,  27  Pac  690^  where  this  conrt  said: 
'^Tfae  negligence  of  tbe  employer  which  ren- 
ders him  responsible  for  the  accident  de- 
pends upon  what  he  did  and  knew  before  the 
accident,  and  must  be  established  by  facts 
and  circumstances  which  preceded  tt;  and 
not  by  acts  done  by  him  after  Its  occar- 
rence."  The  court  there  approvingly  qnoted 
from  Nalley  t.  Hartford  Oarpet  Ck>,  Bl  Conn. 
S24.  BO  Am.  Hep.  47,  as  follows:  "Tbe  fact 
ttiat  an  accident  has  happened  and  some  per- 
son has  been  Injured  Immediately  puts  a 
paiiy  on  a  higher  plane  of  diligence  and 
duty,  from  which  he  acts  with  a  Tlew  of  pre- 
rentlng  the  possibility  ot  a  similar  accident, 
which  should  operate  to  commend,  rather 
than  to  condemn,  Uie  person  so  acting.  If 
the  subsequent  act  Is  made  to  reflect  back  up- 
on the  prior  one^  althongh  it  Is  d<me  upon  the 
the<n7  that  it  Is  a  mere  admission,  yet  It  vlr^ 
tually  InlToduces  Into  tbe  transaction  a  new 
element  and  test  of  negllgmce,  which  baa  no 
business  there,  not  being  In  existence  at  the 
time."  The  Sappraifleld  Case  has  been  fol- 
lowed and  approved  In  Hago:  t.  8.  P.  Oa, 
98  Cal.  S08,  811,  83  Pac.  U9;  Turner  t. 
Hearst,  115  Cal.  894,  401,  47  Pac  129;  Llm- 
berg  T.  Glenwood  U  Ca.  127  Oal.  698.  604. 60 
Pac.  176,  49  L.  B.  A.  38.  The  dedslon  in 
Butcher  t.  Vaea  Valley  By.,  67  Gal.  S18^  COS, 
8  Pac.  174,  so  fsr  as  it  Is  In  conflict  with 
these  views,  bBM  heen,  in  effect,  overruled  by 
eadi  of  the  cases  cited.  Counsel  fw  plain- 
tiff concedes  that  It  Is  settled  In  Oallfomla 
that  evidence  of  subsequent  repairs  or  chan- 
ges Is  not  admlsslUe  to  prove  prior  negli- 
gence, however,  claims  that  the  evi- 
dence was  admissible  here  to  show  the  actual 
condition  of  the  machinery  at  the  time  of  the 
acddut 

There  is  a  line  of  decisions  In  other  states 
upholding  what  may  be  said  to  be  |i  quallfl- 
catlcm  to  tile  rule  Just  discussed,  to  tbe  efTect 
that,  where  evidence  of  snbseqnent  changes, 
though  It  may  be  In  13ie  wi^  of  repairs  or  ad- 
ditional precautions,  fairly  tends  to  show  the 
actual  conditions  Elating  at  the  time  of  Hm 
acddent  it  Is  admissible  for  tluit  purpose. 
It  would  seem  minecessary  to  consider  this 
alleged  qnallflcatlon  of  tiie  general  rule,  for 
we  cannot  see  that  It  Is  at  all  applicable  to 
the  evidence  under  consideration.  Bo  far  as 
the  knives  wen  concerned,  absolutely  noth- 
ing was  shown  thereby  beyond  the  mere  tact 
that  tiiey  were  put  through  the  process  of 
being  sharpened  anew  before  again  bdng 
used.  This  mere  fact  tended  to  show,  at 
most,  nothing  more  than  an  admlsslwi  on*the 
part  of  the  foreman  that  tbej  were  so  dull 
as  to  render  the  machine  unsafe  for  use,  and 
that  the  acddent  was  caused  by  tills  condi- 
tion, and  came  within  the  effect  of  ttie  gen- 
•CTal  rule  already  discnssed. 

The  quallflcatiim  relied  on  plaintiff  does 
not  go  to  the  extent  necessary  to  sustain  re- 


spondent under  the  facts  of  this  case.  The 
first  decision  dted  and  quoted  from  by  him— 
jUmlavlUe  &  Nashville  By.  Ca  v.  BCalone,  109 
Ala.  618.  20  South.  86,  87— declares  emphati- 
cally as  follows:  "In  oar  opinion,  If  nothing 
can  be  shown  except  the  fart  r^airing, 
tiiat  fact  is  not  competent  to  be  considered 
the  Jury.  To  hold  that  an  act  of  repair^ 
Ing  affords  evidence  tending  to  show  that  a 
previous  Injury  was  tite  rendt  of  a  defect  In 
^e  appliances,  would  deter  a  prudent  person 
from  making  repairs."  In  the  second  case 
dted  and  quoted  ttom  by  him — Kuhna  v. 
Wis.  I.  &  N.  By.  GOh.  76  Iowa,  71.  40  N.  W. 
92— there  was  a  disputed  question  of  fact  as 
to  ^ethw  there  was  a  low  Joint  in  tbe  rail- 
toad  track  at  the  place  and  time  of  tiie  ac- 
ddrat,  and  evltence  was  admitted  to  sbow 
that  some  sectlonmen,  dlscovolng  the  acci- 
dent, w«it  to  the  place  where  the  low  joint 
was,  and  raised  It  iv  to  a  level.  This  evi- 
dence was  hdd  admissible  sddy  as  tending 
to  show  the  actual  condition  of  the  Joint  at 
the  time  of  the  acddoit;  but  the  Jn^ment 
was  reversed  for  the  reason  that  the  evidence 
had  been  admitted  without  any  Umltati<m  as 
to  Its  purpose,  and  tJie  Joey  had  beoi  l^t  at 
liberty  to  consider  the  evidence  as  an  admis- 
sion or  confession  of  the  defendant  that  the 
condition  of  the  Joint  was  the  cause  of  the 
accident. 

As  tile  particular  evidence  In  question  was. 
Id  otir  Judgment,  Inadmissible  fw  any  pur 
pose.  It  Is  unnecessary  to  ctmslder  tbe  g<hi- 
tention  of  respondent  to  the  effect  that  ap- 
pellant should  have  had  it  limited  by  proper 
Instroction  to  tiie  punrase  for  which  it  may 
have  been  admlssllde. 

It  is  further  ni^sed  that.  If  the  evidence 
was  Improperly  admitted,  the  error  waa  not 
prejudicial,  "In  view  ot  the  admlsslcai  of  ap- 
pellant that  the  machine  was  in  a  defective 
condition."  We  ftud  no  admission  on  the 
part  of  appellant,  except  snch  as  may  be 
shown  by  the  particular  evidence  under  con- 
sideration, to  the  effect  that  the  knives  were 
In  such  a  condition  as  to  render  the  maditue 
unsafe  for  use.  It  was  said  of  ttaprooBtly 
admitted  evidence  in  Estate  of  James.  124 
CaL  663.  67  Pac.  678,  1008,  approvingly  quot- 
ed in  Bolofson  v.  BUIlngs,  140  CaL  4ii,  4S0, 
74  Pac.  85,  87:  "If  ImpR^er  erideoce  under 
objection  has  been  admitted.  It  Is  tanposalble 
for  this  court  to  say  how  much  weight  and 
Influence  it  had  In  tiie  mind  oC  the  trial  conrt 
In  framing  Ite  flndlnga  of  fact  The  Iminop- 
erly  admitted  evidence  may  liava  been  all- 
powerful  to  that  effect  As  far  as  this  court 
knows,  ft  may  have  been  that  pu-ticnlar  evi- 
dence which  turned  the  scale  and  lost  the 
case  to  tiie  appellants.  This  must,  of  neces- 
sity, be  the  rule  whoever  fminwper  evidence 
I  has  been  admitted  which  upon  Its  tux  tends 
I  in  any  degree  to  affert  the  final  cwuUui^zi 
of  the  conrt."  This  is  manifestly  applicable 
to  the  case  at  bar.  Under  the  drcnmstanees 
here  aniearli^c  It  Is  Impossible  for  this  conrt 
to  say  how  far  the  evidence  as  to  the  abarp- 
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«nlnc  of  the  knlres  sniiseqiient  to  tiie  acci- 
dent, tending  to  show  an  admission  on  the 
part  of  def endaof  8  fweman  to  the  effect  that 
the  accident  was  doe  to  an  unsafe  condition 
of  the  knlTes,  operated  to  Induce  a  verdict 
for  plaintiff.  As  said  in  the  case  quoted 
from,  It  may  hare  been  all-powerfni  to  that 
effecL 

It  Is  unnecessary  to  discuss  any  of  the  oth- 
er questions  presented.  We  have  sufHclently 
Indicated  our  views  as  to  the  general  qn^ 
tions  presented  for  all  the  purposes  of  a  new 
trial. 

The  Judgment  and  order  are  reversed. 
W«  concur:  SHAW.  J.;  VAN  DYKB,  J. 


WAIiSa  et  aL  T.  ABBOTT  at  aL  (S.T.  2,043.) 
(Sopxeme  Oomt  of  California.   Not.  11*  1904.) 

DBKD— GOnBTBUCnOIl— LAND  QDITCXAIHKD. 

1.  A  deed  eiecuted  by  one  having  ;>aper  title 
to  an  undivided  one-third  of  a  cert&m  tract  of 
land,  executed  on  the  day  that  suit  was  in- 
stitnted  agahist  lilm  and  others  for  a  decree 
that  by  reasMi  of  mistakes  In  description  he 
was  the  owner  of  a  third  Interest  In  the  eastern 
half  instead  of  the  northern  half  of  the  tract, 
and  which  resulted  In  such  a  decree,  will  be 
held  to  qaitdalm  bi»  Interest  In  the  entii'e  tract, 
not  merely  the  nwth  half;  it,  after  graatina 
the  undivided  one-third  of  the  northern  half  of 
the  tract  known  as  M.,  proceeding:  "Together 
with  all  the  estate,"  etc.,  "which  I  had  or  may 
have  of ,  In  or  to  the  same,  or  any  part  or  parcel 
thereof,  to  have  and  to  hold  the  aforesaid  prem- 
ises." 

D^artment  2.  Appeal  firom  Superior 
Court,  Contra  C<»ta  County;  Wm.  &  Wells, 
Judge. 

Action  by  James  Walsh  and  others  against 
J.  P,  Abbott  and  others.  Jndgnfent  for  de- 
fendants. Plaintiffs  appeal.  AfBrmed. 

John  O'B.  Wyatt  (B.  W.  McOraw  and 
Bodgers,  Peterson  &  Black,  of  counsel),  for 
appellants.  H.  O.  Beatty,  M.  B.  Jones,  Hart- 
ley &  Abbott,  A.  A.  Moore,  and  George  A. 
LAmont  (W.  8.  OoodfeUow,  Garret  W.  Mc- 
Elnwney.  Sanbom  &  Beatty,  and  Oblckering 
A  Gregory,  of  oounsel),  for  respondeata, 

HBNSHAW.  J.  By  this  action  plalntUEs 
sought  to  haTe  partition  of  the  southeast 
quarter  of  Oxt  B&acho  Medanos,  In  Contra 
Costa  county.  The  rancfao  lies  on  the  south- 
em  bank  of  the  Ban  Joaquin  river  and  Sui- 
son  Bay.  Hie  plaintiffs  claim  as  heirs  at 
law  of  James  Walsh,  deceased,  and  seek  to 
establish  his  ownership  in  an  undivided  one- 
third  Interest  in  the  southeast  quartw  of  the 
rancho,  idalmlng  tlat  by  soccession  It  has 
devolved  upon  them. 

In  1839  the  Mexican  government  granted 
the  Rancho  Medanos  to  Jose  Antonlon  Mestf 
and  Jose  Miguel  Garcea.  Mesa  and  Garcea 
in  1849  granted  to  J,  D.  Stevenson  the  south- 
«m  half  part  of  the  tract  of  land  known  as 
"Medanos."  Their  deeds  were  recorded  In 
1801.  In  IfiSO  Mesa  and  Garcea  in  like  man- 


ner granted  to  Michael  Murray,  James 
Walsh,  and  Ellen  Fallon  the  north  half  of 
the  same  tract  These  deeds  were  recorded 
In  June,  18Sp.  Upon  August  2,  1860,  James 
Walsh,  by  deed  of  that  date,  granted  to  Mar- 
tin Murphy  the  undivided  one-third  of  the 
northern  half  of  the  Bancho  Medanos.  This 
deed  was  recorded  In  1851.  On  the  day  of 
the  execution  of  the  deed  by  Walsh  to  Mur- 
phy, BtevensoD  brought  suit  in  the  Third 
District  Court  of  the  state  against  the  Gar- 
ceas,  the  Mesas,  and  their  grantees,  Murray, 
Walsh,  and  Fallon,  to  reform  and  c(tfTect  the 
deed  to  him  and  to  the  other  grantees,  and 
to  psrtition  the  rancho.  The  suit  was  based 
upon  an  alleged  error  of  description  running 
through  all  the  deeds.  It  consisted  In  de- 
scribing the  San  Joaquin  river  as  bounding 
the  rancho  on  the  east,  when  in  fact  It  form- 
ed the  northern  boundary.  The  action  re- 
sulted In  a  judgment  favorable  to  Steven- 
son's contention,  and  deeds  were  exclianged 
between  Stevenson  upon  the  one  hand  and 
Murray.  Walsh,  and  Fallon  upon  the  other, 
whereby  there  was  conveyed  to  Stevenson 
the  west  half  of  the  rancho,  and  to  Murray. 
Walsh,  and  Fallon  the  east  half  thereof. 
Subsequently,  in  1853,  Stevoison,  Murray, 
Walsh,  and  Fallon  filed  with  the  board  of 
land  commlssionera  their  petition  for  the  con- 
firmation of  the  grant  In  that  year,  or  in 
tiie  year  after,  James  Walsh  died.  After  pro- 
ceedings had  before  the  board  of  land  com- 
mlssionera and  before  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, the  grant  was  confirmed,  the  west 
balf  to  Stevenson,  the  east  half  t»  Murray, 
Walsh,  and  Fallon,  and  upon  October  8, 1872, 
the  United  States  Issned  its  patent  to  them. 
PialntiCTB,  for  title,  introduced  the  deeds  and 
records  to  which  reference  has  been  made, 
and  supplemented  these  with  evidence  that 
James  Walsh,  the  patentee,  was  never  mar- 
ried; that  of  his  immediate  kin,  brothov  and 
slstOTS,  all  had  died  unmarried  without  Is- 
Boe,  saving  one  brother,  who  was  the  father 
of  plaintiffs,  who  died  in  18^7,  and  whose 
death  was  followed  by  that  of  his  wife,  leav- 
ing no  otha  Issue  than  the  plaintiffs  herein. 
Tb9  court,  upon  motion  of  defendants,  non- 
suited the  plaintiffs  iqwn  this  showing,  and 
the  soundness  of  Its  ruling  in  this  rcnard  is 
here  attacked. 

Sundry  propositions  are  urged  by  respond- 
ents in  support  of  tbe  court's  order.  We 
pass  them  by,  not  as  being  without  merit, 
but  because  they  go  merely  to  the  quMtion 
of  the  fallun  of  the  proof  to  establish  tiUe 
by  succession  In  the  plaintiffs.  As,  for  ex- 
ample. It  is  urged  that  the  proofs  failed  utter- 
ly to  show  that  both  the  original  James 
Walsh  and  the  father  of  these  plaintiffs  had 
not  by  will,  devised  all  of  their  title  to  the 
lands  In  question;  that  there  Is  no  presump- 
tion of  intestacy;  and  that  the  rnling  of  the 
court  was  proper  for  this  reasoiL  These 
points,  though  only  for  tbe  argument  whicfi 
Is  based  upon  them,  concede  that  some  title 
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to  the  rancbo  remained  In  James  Walsh,  sub- 
ject to  his  legal  diBi>ositloD  by  grant  or  de- 
vise. They  are  passed  by  becanse  their  con- 
sideration Is  rendered  unnecessary  In  view 
of  the  conclusion  wc  have  reached  that 
Walsh,  by  his  deed  to  Martin.  Murphy,  di- 
vested himself  of  all  title.  That  deed  Is  u 
follows: 

"Know  all  men  by  these  presents,  that  I, 
James  Walsh,  for  and  In  consideration  of  the 
sum  of  ten  thousand  dollars  to  me  in  hand 
paid  by  Martin  Murphy,  of  Santa  Clara  Coun- 
ty, Call(omia,  at  or  before  the  ensealing  and 
delivery  of  these  presents,  the  receipt  where- 
of I  do  hereby  fully  confess  and  acknowl- 
edge, I  have  given,  granted,  sold  and  con- 
veyed, and  by  these  presents,  do  give,  grant, 
sell  and  convey  unto  £he  said  Martin  Mur- 
phy, his  heirs  and  assigns  forever,  the  undi- 
vided one-third  of  all  that  northern  half  part 
of  all  that  certain  tract  of  land  situate  in 
upper  California,  known  by  the  name  of  *Me- 
danos'  or  'Meganos'  and  bounding  as  follows: 
On  the  north  by  Biver  San  Joaquin,  on  the 
south  by  Jonathan  D.  Stevenson,  on  the  east 
by  Doctor  Marsh,  and  on  the  west  by  Salvlo 
Pacheco. 

"Together  with  all  the  estate,  right,  title. 
Interest  and  demand  whatsoever  which  I  bad 
or  may  have  of.  In  or  to  the  same,  or  any 
part  or  parcel  thereof,  to  have  and  to  hold 
the  aforesaid  premises  with  all  right,  privi- 
leges and  appurtenances  thereunto  belonging 
unto  the  said  Martin  Murphy,  his  heirs,  as- 
signs, executors  and  administrators  to  his 
and  their  use  and  behoof  forever. 

"In  testimony  whereof,  I  have  hereunto 
flfUxed  my  hand  and  seal  this  2nd  day  of 
August,  Anno  Domini,  one  thousand  eight 
hundred  and  fifty. 

"James  Walsh.  [Seal.]" 

The  contention  of  appellants  Is  that  Walsh 
by  this  deed  divested  himself  only  of  such 
title  as  he  had  to  the  northern  half  of  the 
rancbo,  and  that,  as  by  the  patent  from  the 
United  States  be  and  his  co-tenants,  Murray 
and  Fallon,  were  granted  the  eastern  half  of 
the  rancho,  he  still  retained  his  undivided  In- 
terest In  the  south  half  of  that  east  half. 
The  particular  part  of  the  deed  calling  for 
construction  is  the  quitclaim  clause  begin- 
ning with  "together  with  all  the  estate,  right, 
title,"  etc.  If  it  shall  be  found  that  the  true 
meaning  and  intent  of  Walsh  was  to  grant 
his  undivided  one-third  interest  in  the  north- 
em  half  of  the  rancho,  which  was  all  of  the 
Interest  In  the  rancho  to  which  be  then  had 
paper  title,  and  that  the  quitclaim  clause  had 
reference  only  to  this  northern  half,  the  con- 
struction for  which  appellants  contend  will 
be  established.  If,  upon  the  other  hand,  the 
view  of  the  respondents,  which  view  was 
adopted  by  the  trial  court.  Is  the  true  one, 
then  by  this  clause  Walsh  divested  himself 
of  all  of  hiB  Interest  In  and  to  alt  of  the  ran- 
cbo, and  the  effect  of  the  patent  from  the 
United  States  to  Walsh  Is,  not  to  create  a 
new  title  in  him,  but  to  confirm  in  his  gran- 


tees, through  bim,  the  title  which  had  for- 
merly been  bis.  Stark  t.  Barrett,  15  Cal 
362;  More  t,  Stelnbach.  127  U.  S.  70,  8  Sup. 
Ct  1067,  32  L.  Ed.  51.  Certain  familiar 
principles  of  construction  are  to  be  invok'\l: 
First,  as  between  the  parties  to  the  deed  it 
is  to  be  construed  more  strongly  In  favor  of 
the  grantee;  second,  it  Is  to  be  construed, 
tf  [msslble,  so  as  to  give  all  of  Its  operatlre 
words  ettect;  and,  third,  if  any  doubt  still 
exists  as  to  the  intention  of  the  grantor,  ia 
arriving  at  that  intention  there  shall  be  con- 
sidered the  situation  of  the  parties,  the  sub- 
ject-matter at  the  time  of  contracting,  and 
the  attendant  and  surrounding  circumstan- 
ces leading  to  the  execution  of  the  Instru- 
ment Brannan  v.  Mesick,  10  Cal.  95.  Tbe 
first  of  these  principles  requires  no  special 
elucidation.  As  to  the  second.  It  la  to  be 
noted  that  the  constnuHlon  contended  for  hy 
appellant  gives  no  meaning  nor  effect  what- 
soever to  the  quitclaim  clause.  According  to 
this  construction,  Walsh,  having  made  bis 
deed  of  grant  to  all  of  his  interest  in  tbe 
northern  half.  In  the  next  breath  quitclaims 
to  his  grantee  the  same  property.  Sucb  a 
construction  makes  of  the  dause  In  question 
nothing  but  empty  and  useless  verbiage, 
while,  upon  the  other  hand,  to  construe  it  as 
respondents  contend  It  should  be  construed, 
would  give  reasonable  and  effective  force 
to  the  langnage  designedly  employed.  Tbe 
deed  would  then  be  understood  to  mean  tbst 
Walsh,  having  conveyed  by  grant  all  of  the 
land  to  which  he  had  paper  title,  as  further 
assurance  and  confirmation  of  title  to  bU 
grantee,  and  to  save  the  possibility  of  con- 
flict over  boundaries,  quitclaimed  to  him 
whatever  Interest  he  might  have  in  all  of 
the  rancl^o.  Under  this  construction  tbe 
"same"  has  reference  to  the  Bancho  "Meda- 
nos"  or  "Meganos,"  as  previously  employed 
in  tbe  deed,  and  In  the  subsequent  phrase 
found  In  the  habendum  clause  "to  hold  tbe 
aforesaid  premises,"  "aforesaid  premises"  is 
referable  to  the  word  "same."  The  belief 
that  such  was  the  true  Intention  of  the  gran- 
tor fairly  expressed  in  his  deed  becomes  fix- 
ed when  consideration  Is  paid  to  the  sup 
rounding  circumstances.  Walsh  was  tbe 
owner  of  one-third  of  an  uncertain  half  of 
the  rancho.  By  his  paper  title  It  was  tbe 
northern  one-half.  It  is  fairly  inferable  that 
Walsh  knew  that  It  was  In  question  and  la 
dispute  as  to  which  one-half  It  was  witbln 
which  bis  land  lay.  It  Is  fairly  inferable, 
also,  that  he  knew  this  at  the  time  he  made 
bis  deed  to  Murphy,  because  the  suit  to  de- 
termine this  question  was  brought  upon  tbe 
very  day  he  made  his  deed,  and  It  is  not  to 
be  supposed  that  such  a  suit  would  have 
been  commenced  without  an  effort  first  made 
by  Stevenson  to  reconcile  these  differences 
with  Walsb,  Murray,  and  Fallon  by  an  ex- 
change of  deeds  witfaont  the  necessity  of  tbe 
intervention  of  a  court.  It  seems  In  every 
way  reasonable  to  conclude,  therefore,  that 
Walsh  knew  that  his  ownership  to  one-thlnl 
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of  the  Dorth  half  wag  disputed;  tiiat  the- 
result  of  the  dispute  could  only  be  one  of 
two  things — to  confirm  him  lu  the  ownership 
of  that  particular  piece,  or  to  assign  to  him 
the  ownership  of  one-third  of  some  other 
one-half,  as  was  actually  done.  Was  It  then, 
the  Intention  of  Walsh,  In  conveying  to  Mur- 
phy for  a  valuable  consideration,  to  give 
him  a  title  to  a  limited  piece,  which  title 
might  prove  valueless,  or  was  It  his  Inten- 
tion to  convey  to  him  the  title  which  he 
apparently  had  to  one-third  of  the  north 
half,  and  for  his  grantee's  farther  protec- 
tion to  assure  him  In  this  title,  should  It 
prove  defective,  by  a  quitclaim  of  whatevw 
Interest  It  might  be  found  In  truth  that  h« 
did  have?  There  can  be  no  hesitation  In 
saying,  under  all  of  these  circumstances, 
that  the  latter  was  the  true  Intention  of  the 
grantor. 

For  the  foregoing  reasons  the  Judgment 
appealed  from  la  affirmed. 

We  concur:  McFABLAND,  J.;  LOBI- 
OAN,  J. 


PEOPLE  T.  SOWBLL.    (C3r.  1,146.) 
(Supreme  Court  of  California.    Nov.  11,  1904.) 

CBIMINAL  LAW— JUET— BBLECTION  —  MATKBIAL 
DEPARTUBE  EBOM  FORM 8  OT  Z.AW— EAILtTBB  TO 
BELRCT  JUSOB  EBOU  CBBTAIR  TOWNSHIP— 
KEEPING  OF  SEPABATE  LISTS— JUBOBS— QUAL- 
IFICATIONS—PBBJtlDICE— I  NSAniTT  AB  A  DE- 
FENSE —  UABHUESS  BSBOB  — KXPaT  TBSTI- 
VOMT. 

1.  Under  Code  CIy.  Proe.  I  aCM,  making  it  the 
duty  of  superrlBOra  to  select  jurors,  mera  failure 
«f  uie  minutes  of  the  board  to  show  tliat  jurors 
were  selected  as  they  in  -fact  were  is  not  a 
material  departure  from  the  forms  prescribed  in 
respect  to  the  drawing  of  the  Jury,  within  Pen, 
Code,  S  1859,  authorizing  a  challenge  to  the 
panel  for  such  a  departure^ 

2.  Under  Code  Ov.  Proa  I  204,  maUng  tt 
the  duty  of  superviaors  to  select  the  number  of 
jurors  which  the  court  estimates  will  be  re- 

?uired,  mere  unexplained  omission  of  two  names 
rem  a  list  prepared  under  an  order  requiring 
the  selection  of  800  jurors  is  not  a  material  de- 
parture from  the  forms  preacrii>ed  In  respect  to 
the  drawing  of  the  jury,  within  Pen.  Code.  { 
1059,  authorizing  a  challenge  to  the  panel  for 
■nch  a  departure. 

3.  Under  Code  Olv.  Proc.  S  206,  providing  that 
Jurors  shall  be  selected  from  townships  in  pro- 
porti<m  to  the  number  of  inhabitants,  it  wUi  be 
presumed  that  failure  to  select  any  Jurors  from 
a  township  was  eaosed  by  the  fact  that  none 
of  the  inhabitants  were  qualified  as  jurors. 

4.  Conceding  that  Code  Civ.  Proc.  {  206,  re- 
quires the  lists  of  jurors  selected  from  each  town- 
ship to  be  kept  separate  from  each  other,  fail- 
nre  to  do  so  is  not  a  material  departure  from 
the  forms  prescribed  tn  respect  to  the  drawing 
of  the  Jury,  within  Pen.  Code,  I  1039,  author- 
izing a  challenge  to  the  pane]  for  such  a  de- 
parture. 

5.  Under  the  express  provision  of  Pen.  Code, 

J 1076,  a  juror  Is  not  biased  by  a  qualified  opln- 
on  based  on  rumor  and  newspaper  articles,  re- 
movable by  evidence,  and  not  interfering  with 
Impartial  action. 

6.  In  a  prosecution  for  crime,  in  which  the 
defense  is  insanity,  a  juror  la  not  disqualified 
by  a  prejudice  against  the  possible  interposition 

"  5  S.  See  Jury,  veL  SI,  Cant.  Dig.  H  471-478. 


of  feigned  insanity  as  a  defense;  It  appearing 
that  his  prejudice  does  not  extend  to  cases 
where  proof  of  real  insanity  is  made. 

7.  On  contradictory  testimony  by  a  juror  as 
to  bias,  the  fipding  of  the  trial  court  as  to  com- 
petency is  conclusive. 

8.  Error,  if  any,  in  admitting  as  part  of  a 
dying  declaration  a  statement  by  deceased  that 
he  tnoueht  defendant  thought  he  had  shot  him 
in  tbe  body,  was  harmless,  especially  in  view 
of  testimony  by  defendant  that  ne  thought  when 
he  fired  that  be  had  hit  deceased  hi  the  side. 

9.  A  statement  by  the  court  to  an  expert  that 
he  need  base  his  opinion  only  on  the  evidence 
be  deemed  true  was  harmless,  where  the  answer 
was  in  fact  based  on  the  hypothesis  that  all 
the  evidence  was  true. 

10.  An  expert  In  Insanity  may  testify  that  cer- 
tain sjrmptoms  could  not  all  ne  present  in  the 
same  individual  at  the  same  time. 

In  Bank.  Appeal  from  Superior  Cioart, 
Butte  County;  John  G.  Gray,  Judge. 

Shadwick  Sowell  was  convicted  of  mur- 
der, and  appeals.  Affirmed. 

W.  H.  Duncan,  Jr.,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  J.  0-  Daly,  Dep,  Atty. 
Gen.,  for  the  People. 

LORIGAN,  J.  The  defendant  was  con- 
victed of  murder  In  the  first  degree,  and  aen- 
tenced  to  be  Imprisoned  for  life,  and  from 
the  judgment  and  order  denying  his  motion 
for  a  new  trial  he  ai^eals.  No  point  is  made 
as  to  the  sufflcfency  of  the  evidence  to  sus- 
tain the  verdict,  but  he  claims  that,  for  cer- 
tain alleged  errors  committed  during  the 
trial,  the  Judgment  should  be  reversed,  and 
these  are  presented  as  follows: 

1.  He  Insists  that  the  court  erred  in  de- 
nying his  challenge  to  the  panel  of  trial  ju- 
rors drawn  to  try  his  case,  which  challenge 
was  Interposed  upon  the  ground  that  there 
had  been  a  material  departure  from  the  forms 
prescribed  by  sections  204,  205,  and  206  of 
the  Code  of  Civil  Procedure,  in  the  selecting 
and  listing  by  the  board  of  supervisors  of 
Jurors  from  which  said  panel  was  drawn, 
and  which  departure  is  made  the  basis  of  a 
challenge  by  section  10S9  of  the  Penal  Code. 
The  particular  grounds  urged  were  that  there 
was  no  record  of  the  board  of  supervisors  dis- 
closing that  any  trial  Jurors  had  been  selected 
by  such  board,  as  ordered  by  the  superior 
court,  under  said  section  204  of  the  Code  of 
Civil  Procedure;  that,  If  such  selection  were 
made,  there  were  but  298  Jurors  listed,  not- 
withstanding the  order  of  the  superior  court 
required  the  selection  of  300;  that  the  Jurors 
selected  and  listed  were  selected  by  the  board 
of  supervisors  by  supervisor  districts,  and 
not  by  townships  and  In  proportion  to  the 
population  therein;  and  that  the  lists  of  se- 
•lected  jurors  were  not  kept  separate  and  dis- 
tinct from  each  other.  Code  Civ.  Proc.  SI 
205,  206. 

We  do  not  think  the  action  of  the  court  In 
denying  the  challenge  should  be  disturbed. 
The  first  two  objections  urged — the  absence 
of  any  record  on  the  minutes  of  the  board, 
and  the  selection  of  a  less  number  than  re- 
quired by  tbe  order  of  tbe  court — do  not  pre- 
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sent  such  Bubatantial  departuies  from  tbe 
provisions  of  the  law  governing  the  selec- 
tion of  jurors  as  deprived  tbe  defendant  of 
an  opportunity  to  secure  a  fair  and  impar- 
tial jury,  which  is  the  main  purpose  to  be 
conserved  by  adherence  to  the  requirements 
of  the  provisions  of  the  Codes  cited.  As  far 
as  the  failure  of  the  minutes  of  the  board  of 
supervisors  to  contain  a  record  of  the  selec- 
tion is  concerned,  it  appears  clearly  from  the 
uncontradicted  evidence  of  members  of  .the 
board  of  supervisors  who  made  the  selec- 
tion, and  that  of  the  deputy  county  clerk, 
that  the  list  of  jurors  from  which  tbe  panel 
to  try  defendant  was  drawn  was  In  fact  se- 
lected by  said  supervisors  under  the  order 
of  the  court,  and  was  certified  to  by  the  said 
board  as  so  drawn,  and  was  delivered  by  it 
into  tbe  possession  of  tbe  county  clerk. 
There  was  no  question  as  to  the  Identity  of 
the  list  as  being  the  one  that  was  selected 
by  the  board  under  the  order,  nor  was  there 
any  question  that  It  was  from  this  list  of  Ju- 
rors, whose  names  were  placed  in  the  box, 
that  the  panel  which  defendant  challenged 
wag  drawn.  Under  this  showing  that,  as  a 
matter  of  fact,  the  Jurors  on  the  list  certified 
and  delivered  to  the  county  clerk  were  se- 
lected by  the  board  of  supervisors,  the  cir- 
cumstance that  an  entry  of  such  selection 
was  omitted  from  the  records  of  the  board 
would  not  warrant  the  court  in  sustaining 
the  challenge  on  that  ground. 

As  to  the  ground  of  challenge  that  a  less 
number  of  Jurors  were  selected  than  were 
designated  by  the  order  of  tbe  court:  It  Is 
not  apparent  from  the  record  bow  the  omis- 
sion to  return  the  full  number  required  by 
the  order  occurred.  It  was  not  claimed,  how- 
ever, to  have  been  intentiooally  done,  and 
was  doubtless  inadvertent,  because  It  ap- 
pears from  the  certificate  of  the  members 
of  the  board  of  superTlsors  to  the  list,  and 
from  their  testimony  on  tbe  bearing,  that 
they  intended  to  select  and  return  800.  The 
list  purports  to  be  numbered  from  1  to  300, 
but  It  appears  that  Jurors  whose  names 
should  have  been  placed  opposite  numbers 
178  and  179  In  the  list,  together  with  these 
numbers,  were  omitted.  How  this  occurred 
was  not  explained  upon  the  hearing.  No  in- 
quiry was  made  by  eHixer  side  about  it, 
and  there  is  now  no  suggestion  that  this  fail- 
ure was  prompted  by  any  improper  motive 
or  was  the  result  of  design.  It  may  have  oc- 
curred, and  probably  did,  through  a  clerical 
omission  In  preparing  the  complete  list  for 
certification  to  the  county  clerk  from  the  sep- 
arate lists  made  out  by  each  supervisor.  It  is 
true  tbat  this  omission  was  a  failure  to  fol- 
low the  order  of  the  court  under  the  plain 
mandate  of  the  statute,  and,  while  It  cannot 
be  too  strongly  urged  that  In  selecting  and  re- 
turning Jurors  the  provlslonB  of  tbe  statute 
should  be  literally  followed,  yet  the  law  has 
recognized  possible  departures  from  what  Is 
required,  and*  to  meet  them,  has  provided  that 
not  every  such  departure  should  be  a  mo- 


cessfnl  ground  of  challenge,  but  only  mate- 
rial ones.  Material  departures  are  only  such 
as  affect  the  substantial  rights  of  a  defend- 
ant in  securing  an  Impartial  Jury,  and  it  is 
not  apparent  from  the  record  before  us  how 
the  fact  that  the  supervisors  returned  29S  in- 
stead of  300  Jurors  could  have  at  all  pre- 
vented this  defendant  from  securing  such  a 
Jury.  Tb^e  was  no  question  but  that  tbe 
Jurors  who  were  selected  were  IndivIduaUy 
suitable  and  qualified  to  be  returned  as  sucli, 
and  that  more  than  enough  were  returned 
by  the  board  from  which  the  defendant 
might  select  and  obtain  a  Jury,  and.  In  fact, 
out  of  the  panel  of  91  which  he  challenged, 
such  a  Jury  was  ultimately  selected  and 
tried  the  cause. 

A  point  similar  to  the  one  here  discussed 
was  made  In  the  case  of  People  v.  Davis,  73 
Cal.  355,  359,  16  Pac.  8,  and  it  was  there  held 
that  the  failure  to  return  the  full  number  of 
Jurors  designated  by  the  order  of  the  court 
was  not  such  a  material  departure  as  war- 
ranted sustaining  a  challenge  to  the  panel  on 
that  account. 

As  to  the  challenge  on  the  ground  that  tli<> 
Jurors  were  selected  from  supervisor  dis- 
tricts, and  not  by  townships,  in  proportion 
to  the  population  thereof,  and  that  the  list? 
were  not  kept  separate  and  distinct,  leas 
need  be  said.  The  testimony  of  the  member? 
of  the  I>oard  wbo.made  the  selections  showed 
that  In  each  supervisorial  district  such  seleo- 
tloim  were  made  and  apportioned  from  the  Ju- 
dicial townships  tiiereln,  and  were  In  gen- 
eral proportioned  to  their  population,  except 
as  to  Humboldt  townslilp,  which  contained 
87  voters,  and  from  which  no  Jurors  seem  to 
have  been  selected.  While  It  Is  probable  that 
there  were  some  persons  among  these  voters 
suitable  to  have  been  retamed  as  Jurors,  It  Id 
still  possible  that  there  were  not.  Tlie  fact 
tbat  there  were  a  given  number  at  Toters  In 
the  township  Is  not  evidence  tbat  any  of  them 
were  qualified  to  be  returned  as  Jorors.  Tbp 
qualifications  of  Jurors  and  of  electors  are 
qnlte  different  A  person  may  be  qualified 
as  an  elector  who  would  be  disqualified  as  a 
Juror,  and  It  most  be  assumed,  in  the  ab- 
sence of  all  evidence  to  tbe  contrary,  tbat 
as  the  law  directed  tlie  supervisors  to  select 
a  proportionate  number  of  Jurors  from  Hum- 
boldt townslilp,  as  well  as  the  othw  town- 
ships, this  was  not  done  because  there  were 
no  persons  In  the  former  who  were  anltable 
and  qualified  as  such.  If  this  were  not  so, 
it  was  incumbent  on  the  defendant  (the  pre- 
sumption betog  that  the  board  properly  dis- 
charged its  dnty)  to  Introduce  evidence 
(which  he  <ad  not)  showing  that  there  were 
persons  In  that  township  suitable  and  quail- 
fled  to  have  been  selected  and  returned  as 
Jurors. 

As  to  the  point  that  the  lists  were  not  kept 
B^arate  and  distinct:  It  is  assumed  by  both 
sides  in  this  case  that  the  requirement  of 
section  206  of  the  Code  at  ClvD  IProcedure 
In  that  regard  af^Hss  to  the  township  sdeC' 
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tious;  that  the  lists  of  selection  from  each 
township  must  be  kept  separate  and  dis- 
tinct from  each  other.  It  m&j  well  be  ques- 
tioned whether  this  requirement  does  not 
really  apply  to  keeping  the  lists  of  grand 
and  trial  Jurors,  wliicb,  under  the  order  of 
the  court,  the  superrlsors  are  required  to  se- 
lect, separate  and  distinct  from  each  other, 
rather  than  to  so  keeping  township  lists.  If 
this  were  the  true  construction  to  be  given 
to  the  section,  as  the  lists  of  grand  and  trial 
jurors  were  in  fact  kept  separate,  no  further 
mention  of  this  point  would  be  necessary. 
On  the  assumption,  however,  made  by  both 
sides,  which  for  present  puritoses  only  will 
be  deemed  correct,  that  the  requirement  ap- 
plies to  the  township  selections,  it  a]H>ears 
as  a  fact  that  each  supervisor  selected  the 
jurors  from  the  township  within  his  district, 
and  the  general  lists  certified  to  the  county 
clerk  showed  such  selections.  Counsel  for 
defendant,  in  his  brief,  has  found  no  diffi- 
culty in  tabulating  from  these  selections  and 
listings  the  Jurors  selected  from  each  town- 
ship, and  it  appears  to  us  that  no  one  In- 
terested in  the  matter  would  be  unable  to  do 
so.  But  were  It  otherwise,  and  Indepraident 
of  the  question  whether  the  requirement  does 
not  apply  esclnsively  to  keeping  grand  and 
trial  jury  lists  separate,  we  would  not  feel 
disposed  to  hold  tbat»  where  it  appeared  that 
the  Jnron  had  been  selected  from  town- 
ships, the  mere  fact  that  they  had  not  been 
so  listed  to  the  certlflcatlon  to  the  county 
clerk  was  of  such  substantial  -  merit  as  to 
warrant  sustaining  a  challenge  on  that  ae- 
coonL 

2.  It  1>  next  Insisted  that  the  court  erred 
in  denying  defendant's  challenge  to  some  12 
Jurors  on  the  ground  of  actual  bias.  This 
blaa  was  claimed  to  be  evidenced  by  their 
statommts  upon  their  voir  din  fbat  they 
were  of  oplnlcui  that  the  def  raidant.  In  killing 
deceased,  bad  committed  a  crime.  But  these 
(Colons  were  founded  solely  upon  public  ru- 
mon  or  based  upon  statements  in  public  Jour- 
nals, and  were  not  unqnalifled.  They  were 
subject  to  Ksnoval  by  evidence  on  the  trial, 
and  It  appearing  to  the  court  that,  notwith- 
standing such  opinion,  the  Jurors  would  act 
Impartially  and  fairly  upon  the  evidence,  the 
challenges  were  properly  dented.  Pen.  Code, 
i  1076;  Feeble  v.  Brown,  S9  Oal.  S54;  People 
V.  BUller,  125  Cal.  46,  57  Pac.  770. 

In  this  same  line  It  Is  also  urged  that  the 
court  erred  In  denying  certain  challenges  of 
defendant  to  Jurors  whose  testtooony,  It  is  In- 
sisted, showed  that  they  mtertalned  a  preju- 
dice against  insanity  as  a  defense,  and  this 
was  the  defense  alone  which  the  defendant 
Interposed.  Tbe  examination  of  these  Jurors 
as  to  Insanity  as  a  defense  was  quite  ex- 
haustive, and  the  Inquiries  were  as  to  insan- 
ity In  general.  Attwtion  was  not  particu- 
larly directed  to  Uiat  Insanity  which  alone  Is 
recognised  by  the  law  as  a  defeiue,  and  the 
existence  of  which  relieves  the  defendant 
from  ropoiisibUlty*  People  v.  Holn,  62  CaL 


120,  45  Am.  Rep.  C51.  And  it  Is  quite  obvious 
ttiBt,  under  the  inquiries  which  were  made  of 
the  Jurors  concerning  their  views  upon  such 
a  defense  in  general,  the  prejudice  which  they 
expressed  was  directed  to  the  possible  inter- 
position of  simulated  or  feigned  Insanity  as 
a  defense  to  avoid  responsibility  for  crime, 
instead  of  the  existence  of  real  lusanlty, 
which  relieves  from  It;  and,  while  It  Is  true 
that  their  preliminary  statements  were  that 
they  entertained  a  prejudice,  to  some  extent, 
against  sucb  a  defense,  it  is  equally  clear 
from  their  testimony  upon  further  examina- 
tion, and  In  fact  from  tbelr  entire  examina- 
tion upon  the  point,  that  this  prejudice  did 
not  extend  to  cases  where  proof  of  real  In- 
sanity was  made,  and  that  In  the  case  at  bar. 
If  such  insanity  were  proven  by  the  defend- 
ant, they  would  recognize  and  adopt  it'  as  a 
good  and  perfect  defense,  and  that,  as  to  tbe 
law  governing  the  matter  of  Insanity,  they 
would  abide  by  and  follow  the  Instructions  of 
the  court  relative  to  It  Under  this  showing, 
we  cannot  say  that  the  court  erred  in  deny- 
ing the  challenges.  The  defendant  was  only 
entitled  to  a  Jury  which  would  give  tbe  de- 
fense of  Insanity,  like  any  other  defense, 'full 
and  fair  consideration,  and  act  upon  it  when 
duly  proven  as  a  valid  and  complete  defense; 
and  this  the  responses  of  the  Jury,  taken  as  a 
whole,  satisfied  the  court  they  would  do.  But 
If  It  were  not  obvious  from  the  testimony  of 
tbese  Jurors  that  whatever  d^ree  of  prieju- 
dlce  they  entertained  arose  from  tbe  Impres* 
ston,  popularly  entertained,  that  insanity  as 
a  defense  is  often  simulated  and  teigiwd,  and 
Uiat  the  jwejudlce  of  whlch  they  were  speak- 
ing had  no  relattott  to  real  insanity,*  still  the 
most  that  can  be  urged  upon  the  record  Is 
that  the  evidence  given  by  each  of  these  Ju- 
rors on  the  subject  was  in  Itself  contradic- 
tory; and  It  is  well  settled  that  under  such 
circumstances  it  is  exciaslvely  the  province 
of  the  trial  court  to  determine  the  credit 
which  should  be  given  it,  and  tlut  ito  deter- 
mination In  that-reqwet  la  not  subject  to  our 
review.  As  was  said  In  People  t.  Fred^cks, 
106  Cal.  569.  39  Fac.  944:  "In  this  case  the 
examination  of  some  of  the  vralre,  who  were 
subsequently  unsucceasfDlly  diallenged  upon 
the  ground  of  actual  bias  by  the  defendant, 
discloses  a  state  of  tacts  which  might  well 
have  jDsUfled  tbe  trial  court  In  excluding 
them  from  the  Jury  box.  But  the  evidence 
of  tbese  varions  Jurors  taken  upon  their  vc»ir 
dire  is  not  at  all  conclusive  that  th«y  were 
disqualified  from  acting  In  the  case.  When 
the  matter  was  submitted  to  tbe  court  tor  a 
decision  upon  the  evidence  taken,  It  can  at 
l«ut  be  said  the  question  was  an  open  one 
as  to  their  disqualification.  The  evidence  of 
each  Juror  was  contradictory  In  Itself.  It 
was  subject  to  more  than  one  construction. 
A  finding  by  tbe  court  sillier  way  upcui  the 
challenge  would  have  support  in  tbe  evidence, 
and  nndw  such  circumstances  tbe  trial  court 
Is  the  final  arbiter  of  the  question.  For  un- 
der such  circumstances  the  question  present- 
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ed  to  this  court  hj  tbe  appeal  la  one  of  fact, 
and  our  power  to  bear  and  determine  Is 
limited  to  appeals  upon  questions  of  law 
alone."  Also  People  t.  Scott.  123  Cal.  435,  M 
Pac.  102. 

S.  The  point  that  the  court  erred  in  refns- 
Ing  to  strike  out  the  testimony  as  to  the  dy- 
ing declaration  of  the  deceased,  on  the 
ground  that  no  sufflcient  foundation  had  been 
laid  for  its  admission,  is  without  merit.  The 
point  urged  was  that  there  was  no  sufficient 
proof  that  it  was  made  In  the  belief  that  every 
hope  of  life  was  gone.  The  evidence,  how- 
ever, fully  showed  that  the  declaration  of 
the  deceased  concerning  the  circumstances 
attending  the  shooting  was  made  In  expecta- 
tion of  death,  and  after  all  hc^e  of  recov^. 
If  ever  entertained,  was  abandoned. 

The  dying  declaration  of  the  deceased  was 
oral,  and  In  detailing  it  the  witness  called 
for  that  purpose  testlfled  that  the  deceased 
stated  to  him  "that  the  defendant,  after 
shooting  him,  had  walked  over  to  where  he 
was  lying  and  said,  Ton  damned  old  cripple! 
I  will  finish  you  now;'  that  the  deceased 
begged  of  him  not  to  shoot  again,  as  he 
would  die  from  the  wound  he  bad  already 
received;  that  he  thought  the  defendant 
thought  he  was  shot  through  the  body" ;  and 
that  defendant  then  left  him.  The  defend- 
ant moved  to  strike  out  the  latter  portion,  as 
to  what  the  deceased  "thought  the  defendant 
thought"  as  to  the  shot,  which  wa's  denied, 
and  he  assigns  this  as  error.  Assuming  that 
the  motion  should  have  been  granted,  we  do 
not  perceive  that  its  refusal  was  such  prej- 
udicial efTor  as  would  warrant  a  reversal 
upon  that  ground,  particularly  when  It  ap- 
pears that  the  defendant,  in  giving  hla  ver^ 
slon  of  the  shooting  after  It  occurred,  him- 
self stated  that  when  he  fired  at  the  de- 
ceased he  thought  he  had  hit  him  in  the 
Bide. 

4.  The  defense  Interposed  being  insanity, 
and  evidence  on  that  matter  having  been  in- 
troduced in  defendant's  case  in  chief.  In  re- 
buttal the  prosecution  called  one  Dr.  John  W. 
Boblnson  as  an  expert  witness  upon  that 
subject  The  doctor  had  been  present  In 
court  during  several  days  while  the  witnesses 
for  the  defense  were  giving  their  evidence 
as  to  the  Insanity  of  the  defendant,  heard 
it  all,  and  had  observed  the  manner  and  con- 
duct of  the  defendant  during  that  period. 
Certain  hypothetical  questions  purporting  to 
be  based  on  the  entire  evidence  in  the  case 
having  been  put  to  the  witness,  and  he  hav- 
ing answered  that  there  was  nothing  em- 
braced in  the  statement  contained  In  the 
question  which,  in  his  opinion,  Indicated  that 
the  defendant  was  Insane,  the  prosecution 
then  directed  bis  attention  particularly  to 
various  acts  and  peculiar  conduct  on  the  part 
of  the  defendant,  claimed  by  the  defense  to 
indicate  Insanity,  and  he  was  aabed  whether. 
In  his  opinion,  they  did  bo.  In  answering  he 
said  (and  here  arises  the  particular  error 
complained  of):  "It  would  be  to  my  mind  Im- 


possible to  have  all  these  symptoms  present 
la  the  saa^e  man.  It  would  Indicate  acute 
mania,  melancholia,  homicidal  melancbolia, 
or  suicidal  melancholia — ^possibly  all  of 
those,  but  not  In  the  same  individual.  For 
that  reason  it  is  necessary  for  me  to  again 
apply  to  the  Judge:  Is  It  necessary  for  me  to 
believe  all  the  testimony  I  hear  as  an  ex- 
pert? Am  I  compelled  to  pass  my  opinion? 
The  Court:  On  what  you  deem  the  truth- 
fullness  of  the  testimony."  This  was  object- 
ed to  as  Incompetent,  the  objection  was  over- 
ruled, and  the  witness  then  completed  hia 
answer:  "If  all  these  conditions  existed  In 
the  same  Individual,  I  would  believe  the 
man  was  certainly  Insane.  As  an  expert,  I 
do  not  believe  that  all  these  conditions  can 
exist  In  the  same  individual."  It  Is  claimed 
by  defendant  that  allowing  the  witness  to 
pass  his  opinion  on  "what  he  deemed  the 
truthfulness  of  the  testimony"  was  an  in- 
vasion of  the  province  of  the  Jury,  to  whom 
Is  committed  exclusively  the  right  to  Judge 
of  the  credibility  of  the  witnesses.  It  Is 
quite  apparent,  however,  that,  whether  the 
rule  announced  by  the  court  was  right  or 
not,  the  subsequent  answer  of  tbe  witness 
discloses  that  be  did  not  make  any  applica- 
tion of  It,  or,  If  he  did.  Its  application  was 
favorable  to  the  defendant.  As  we  under- 
stand his  answer,  given  afttt  the  objection 
was  Interposed,  nothing  was  said  by  him 
from  which  It  could  be  Inferred  that  the 
particular  credibility  of  any  witness  was 
taken  into  consideration  by  him,  nor  was  hla 
answer  predicated  at  all  upon  an  application 
of  the  rule  announced  by  the  court  Indeed, 
the  first  part  of  his  answer  was  based  upon 
the  assumption  that  all  the  facts  concerning 
the  defendant  referred  to  In  the  Inquiry  put 
to  him,  as  collated  from  the  testimony  of 
the  witnesses  for  the  defense,  were  true, 
and  hie  answer  thereon  was  favorable  to  the 
claim  of  the  defense  that  the  matters  re- 
ferred to  indicated  that  the  defendant  vras 
insane.  Certainly  it  cannot  be  said  that  an 
assumption  by  the  witness  that  all  the  mat- 
ters relied  on  by  the  defendant  were  true,  and 
a  favorable  opinion  announced  on  them,  could 
be  in  any  manner  prejudicial  to  him.  And 
the  last  portion  of  his  answer — ^that,  as  an 
expert,  he  did  not  believe  that  all  the  condi- 
tions testlfled  to  could  exist  In  the  same  In- 
dividual— ^la  in  no  respect  different  from  what 
he  had  testified  to  in  his  answer  given  pre- 
vious to  the  objection  Interposed,  namelr, 
that,  to  his  mind,  It  was  impossible  to  have 
all  the  symptoms  recited  present  in  the  same 
Individual.  There  was  no  discrimination 
made  as  to  the  testimony  of  any  particular 
witnesses,  or  as  to  any  particular  facts. 
His  opinion  was  addressed  to  the  condition 
of  the  testimony  In  the  case  on  the  part  of 
the  defendant  as  It  ^selosed  symptoms 
claimed  to  be  Indicative  of  the  Insanity  of 
thf  defendant  This  was  certainly  a  mat- 
ter upon  which,  as  an  expert  on  Insanity, 
he  was  competent  to  give  his  opinion.  Ho 
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exception  could  be  taken  seriously  If  the  In- 
quiries had  been  directed  towaid  aacwtain- 
Ing  from  the  witness,  by  reason  of  his  par- 
ticular knowledge  of  mental  diseases,  what 
particul&r  symptoms  would  be  IndicatlTe  of 
the  presence  of  a  partlcnlar  phase  of  Insan- 
ity—whether mania,  melancholia,  cae  other 
phases— and  whether  those  symptuns  which 
manUested  ttw  presence  of  one  phase  would 
be  present  or  absent  in  another.  And  this 
being  true,  we  do  not  perceive  opon  what  j 
principle  an  expert  In  mental  diseases  should  | 
be  pr^nded  from  giving  It  as  hte  opinion,  '. 
upon  the  i^neral  manifestations  relied  on  to  ; 
support  Insanity,  that,  as  a  principle  of  med-  i 
ical  science,  they  could  not  be  all  present 
In  the  same  individual. 

This  disposes  of  all  the  points  made^  and, 
there  being  no  error  in  the  record,  the  Judg- 
ment and  order  denying  a  new  trial  are  af-  ; 
firmed. 

We  concur:  McFABLAKd,  J.;  ANGEL-  \ 
mm,  X;  HBNSHAW,  J.;  TAN  DTKB,  J.;  ; 
SHAW,  J. 


HBATON-HOBSON  ASSOCIATED  LAW 
OFFICES  V.  ARPER.    (S.  F.  2,97a) 
(Supreme  Conrt  of  California.    Nov.  11.  1904.)  ! 
PIJEADINO  — DBNIALS  —  SUVnCIBNOT  —  nif D-  | 

iivas — consTBUonoN. 

1.  In  an  action  for  the  reasonable  value  of  ' 
■ervices,  an  answer  denying  that  "defendant  is  j 
indebted  to  the  said  plaintiff  in  the  sum  of  ; 
SC99,  or  in  any  enm,"  is  snffident  to  present  an  I 
issue  in  the  case.  i 

Z  A  finding,  in  accordance  with  the  allega- 
tions of  the  complaint,  that  a  certain  account  ; 
was  a  mutaal,  open,  and  cnrrent  account.  In-  ; 
•stead  of  a  stated  account,  as  alleged  In  defend-  i 
ant's  answer,  but  farther  stating  that  there  was  : 
no  balance  due  from  defendant  to  plaintiff  at  ! 
the  time  of  tbe  commencement  of  the  action,  j 
could  not  be  construed  as  a  finding  that  all  of  1 
Che  allegations  of  the  complaint  were  trae.  J 

Department  1.  Appeal  from  Superior  i 
Court,  Alameda  County;  John  Ellsworth,  < 
Judge. 

Action  by  the  Heaton-Hobson  Asaodated  : 
Law  Offices,  a  corporation,  against  George  i 
W.  Arpor.  From  a  Judgment  for  dtfendant; 
plaintiff  appeals.  Affirmed. 

Welles  Wbltmore,  O.  G.  Heaton,  and  Frank  | 
W.  Sawyer,  for  appellant   F.  W.  Fry  and  H. 
IL  OwoM,  tor  respondent. 

VAN  DYKE,  J.  This  Is  an  appeal  from  a 
Jnd^^ent  in  favor  of  defendant  tot  his  costs. 
The  appeal  is  upon  the  Judgment  roll,  wltb- 
ont  a  statnnent  or  bill  of  exceptions. 

The  appellant's  point  m  the  appeal  Is 
that  the  findings  are  not  within  any  Issue 
of  the  case.  After  alleging  the  amlgnment 
of  tbe  dalm  in  suit  by  Frank  W.  Sawyer  to 
the  plaintiff,  and  that  said  Frank  W.  Saw- 
yer was  a  duly  admitted  end  licensed  attw- 
ney  at  law  In  this  state,  the  i^mplalnt  avers 
that  at  the  city  of  Oakland,  county  of  Ala- 
meda, state  of  California,  the  said  Frank 
78P.— 4» 


W.  Sawyer,  as  such  attorney  at  law,  at  the 
special  insbmce  and  request  of  said  defend- 
ant, perftmned  services  to  and  for  said  de 
fendant  In  various  actlims  and  matters,  the 
reasonable  value  of  which  was  and  is  the 
sum  of  1699,  and  that  the  last  service  per^ 
fwmed  was  within  two  years  of  the  bring-. 
Ing  of  tte  suit;  that  in  the  city  and  county 
and  state  aforesaid  said  Frank  W.  Sawyer 
purchaaed  coal  oil  of  said  defendant,  and 
borrowed  money  of  aald  defendant,  all  in 
the  sum  of  yiOO,  and  no  more;  that  said 
account  had  by  and  between  tbe  said  Frank 
W.  Sawyer  and  said  defendant  was  a  mutual, 
open,  and  current  account,  and  the  balance 
due  from  defendant  on  account  of  tbe  same 
Is  tbe,  sum  of  $539,  After  deducting  all  Just 
credits  and  offsets.  Wherefore  plaintiff  de- 
mands Judgment  against  said  defendant  fw 
the  sum  ot  the  said  alleged  balance 

and  costs  of  suit.  The  answer  denies  tbe 
said  defendant  la  Indebted  to  the  said  plain- 
tiff In  the  sum  of  f699,  or  In  any  sum;  and 
by  an  amendment  added  to  said  answer  It  is 
alleged  that  on  the  19th  day  of  August.  1898, 
Frank  W.  Sawyw,  plaintiff's  assignor,  was 
Indebted  to  the  defendant  In  the  sum  of 
I1&90  oYex  and  abovc^  all  claims  and  oflBets, 
and  that  on  said  19tb  day  of  August,  and 
subsequently,  and  while  said  Sawyer  was  so 
indebted  to  tbe  defendant,  an  account  was 
steted  between  said  Sawyer  and  this  de- 
fendant, and  that  upon  such  statement  a 
balance  was  found  to  be  due  and  was  doe 
from  said  Sawyer  to  tbe  defendant  in  the 
sum  of  $16.90.  The  pleadings  are  unverified. 

After  preliminary  finding  In  reference  to 
the  assignment  and  that  said  Frank  W- 
Sawyer  was  an  attoniey  at  law  duly  ad- 
mitted and  licensed,  tbe  court  finds  as  fol- 
lowa:  "At  tbe  city  of  Oakland,  county  of 
Alameda,  stete  of  California,  said  Sawyer, 
as  such  attorn^,  at  tbe  request  of  said  de- 
fendant, performed  services  In  various  ac- 
titms  and  matters,  the  reasonable  value  of 
which  was  and  Is  the  sum  of  V64S,  and  that 
tbe  last  sarvfce  so  palformed  was  within 
two  years  next  inecedlng  tiie  commence- 
ment of  this  action,  and  that  a  portion  ot 
said  services,  of  and  to  the  value  of  $000, 
was  performed  with  the  ^press  understend- 
Ing  and  agreement  that  It  should  be  paid 
out  of  certain  property  or  a  certain  fund, 
after  first  deducting  the  amount  due  said 
defendant  from  one  Wilson,  and  that  said 
fund  or  property  has  been  and  is  insuffi- 
cient to  pay  to  said  defendant  the  amount 
due  him  firom  said  Wilson.  That  in  tiie  city 
and  coonly  and  state  aforesaid  said  Frank 
W.  Sawyer  purchased  coal  oil  of  and  bor^ 
rowed  money  of  aald  defendant,  all  In  the 
sum  of  fl60.  which  is  now  due  and  payable. 
That  said  account  bad  by  and  between  said 
I^nk  W.  Sawyer  and  said  defendant  was 
a  matual.  <^eQ,  and  cnrrent  account  and  at 
the  commencement  of  said  action  and  at 
the  time  of  said  assignment  there  was  no 
balance  due  from  said  defendant  to  said 
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Frank  W.  Sawyer,  or  to  the  plaintiff  In  this 
action."  And  at  a  conclusion  of  law  the 
court  found  that  the  defoidant  was  entitled 
to  judgment  against  plaintiff  fw  his  costs, 
and  Judgment  was  tiiarenpon  rendered  ac- 
cordlnglj. 

•  The  answer  was  sufficient  to  present  an 
Issue  in  the  case.  As  said  tai  Tonng  t.  Bmn- 
mell,  2  ma,  478»  88  Am.  Dec.  694.  quoted 
with  approTSl  by  this  court  In  Meredith  t. 
8.  Clara  Hln.  Aas'n,  66-CaL  188:  "Although, 
in  point  of  form,  the  plea  of  non  assnmpsit 
puts  nothiiv  In  Iflsue  but  llie  making  of  the 
promise,  It  has  been  long  settled  that  nearly 
every  defense  la  admissible  nndor  that  plea 
which  shows  that  there  was  not  a  subsisting 
cause  of  action  at  the  time  the  suit  was 
brought"  And  in  Burris  t.  People's  Ditch 
Ga,  104  Oal.  248,  S7  Pac.  922,  this  court 
says:  "It  may  be  said  generally  that  any 
allegation  in  an  answer  which.  If  found  to 
be  true,  necessarily  shows  that  the  allega- 
tion of  the  complaint  as  to  the  same  matter 
Is  untrue.  Is  a  good  trmrerse,  and  sufficient 
as  a  deniaL"  To  the  same  effect  is  Loftus 
V.  Fischer.  106  Gal.  616,  88  Pac.  1061.  The 
appellant  is  mistaken  in  claiming  that  ttie 
court  flnds  that  all  the  idl^tlons  of  the 
complaint  are  true.  The  court  only  finds,  as 
already  shown,  that  the  account  was  a  mu- 
tual, open,  and  current  account.  Instead  of 
a  stated  account,  as  alleged  in  the  defend- 
ant's answer,  but  further  finds  that  at  the 
commencement  of  the  octlon  there  was  no 
balance  whatever  due  from  d^ndant  to  said 
Sawyer,  or  to  his  assignee,  the  plalntiCP.  In 
Albsmbra  Go.  t.  Richardson.  72  Gal.  606,  14 
Pac.  383.  It  Is  said:  "We  do  not  think  the 
court  should  strain  the  language  of  a  find- 
ing to  make  out  a  case  of  conflict.  The  find- 
ing should  be  reconciled  If  It  can  be  reason- 
ably done."  See,  !hIbd.  Scbultz  t.  UcLean,  98 
Oal.  329,  28  Pac.  1053;  Code  Civ.  Proc.  {  476. 

No  such  error  or  defect  Is  here  shown  as 
to  justify  a  reversal.  The  judgment  is  af- 
firmed. 

We  concur:  ANOBLLOTTI.  J.;  SHAW,  J. 


LUBLINEB   T.   BOABD  OF   SUP'RS  OF 
CITY   AND   COUNTY   OF  SAN 
FRANCISCO.   (S.  F.  4.128.) 

(Supreme  Court  of  Oalifomia.   Mot.  11,  1004.) 

IflTItlOWAL  OOBPOUnone  — OHABIKa— AUBND- 
ICBHT— SUEOnOR. 

1.  ITuder  Const.  arL  11,  S  8,  providing  that  « 
city  charter  may  b«  amended  at  loterrals  of 
not  lesB  than  two  years  by  proposals  therefor 
submitted  by  the  legislative  authority  of  the 
city  at  a  freoeral  or  special  election,  and  that, 
whenever  15  per  cent  of  tbe  voters  shall  peti- 
tion the  leRislative  anthority  to  submit  any  pro- 
posed amendment  or  amendments  for  approval, 
the  lejtislative  authority  must  submit  the  same, 
it  is  discretionary  with  the  legislative  aothoVity 
of  the  city  to  call  a  special  election  on  petition 
for  submission  of  amendments,  op  to  wait  un- 
til the  next  general  election. 


In  Bank.  Petition  for  writ  of  mandate  by 
Morris  Lublinw  against  the  board  of  super- 
visors of  tlie  city  and  county  of  San  Fran- 

dsco.   Writ  denied. 

Henley  &  Gostello,  for  petitionar. 

PER  CURIAM.  Tbe  petitioner,  a  taxpay- 
er of  San  Francisco,  prays  for  a  writ  of  man- 
date to  compel  the  defendants  to  order  a  spe- 
cial election  for  tbe  ratiflication  of  certain 
amendments  to  the  city  charter  proposed  by 
petition  of  more  than  15  per  cent  of  the  qual- 
ified voters  of  tbe  city.  Whether  or  not  it 
is  the  duty  of  the  defendants  to  call  a  spe- 
cial election  at  this  time  depends  upon  the 
propw  construction  of  the  following  clause 
of  section  8  of  artlde  11  of  the  Oonstltatlon: 
"The  charter,  so  ratified,  may  be  amended 
at  Intervals  of  not  lees  than  two  years  by 
proposals  therefor,  submitted  by  the  legisla- 
tive authority  of  the  city  to  the  qualified 
electors  thereof  at  a  general  or  special  elec- 
tion, held  at  least  forty  days  after  the  pub- 
lication of  such  proposals  for  twenty  days 
In  a  dally  newspaper  of  gentfol  circnlatton 
In  such  city,  and  ratified  by  a  majority  of  the 
electors  voting  thereon,  and  approved  by  the 
legislature  as  her^  provided  for  the  ap- 
proval of  tbe  charter.  Whenever  fifteen  per 
cent  of  the  qualified  voters  of  the  dty  ahall 
petition  the  legislative  authority  thereof  to 
submit  any  proposed  amendment  or  amend- 
ments to  wld  barter  to  the  qualified  Toters 
thereof  for  approval,  the  legislative  anthuv 
Ity  thereof  must  submit  the  same."  We  are 
of  tbe'  opinion  that  under  thla  provision  of 
tbe  Gonstltutltm  the  defendants  are  invested 
with  full  discretion  to  order  a  special  elec- 
tion, or.  If  they  deem  that  course  unadvlsa- 
ble,  to  wait  until  the  next  general  election  to 
submit  the  pnqiosed  amendments  to  a  vote 
«f  tile  people. 

Writ  denied. 


BROWNING  V.  McNBAR.   (8.  F.  8,081.)* 
(Supreme  Court  of  California.    Nov.  10.  1904.> 

SALES— ACCEPTANCE     OP     GOODS— BKBACH  OF 
WARBANTT  —  DAMAGES  —  8ALK  BT  SAHPLE— 

AOENOT— uNcouinntiGATiD  hoatAnog  on 

AUTHOBITT. 

1.  A  bnycr  of  personalty  cannot,  after  accept- 
ance without  protest,  and  in  the  absence  of 
fraud  or  breach  of  warraDtv,  claim  that  the 
goods  were  damaged  when  delivered. 

2.  Where  a  breach  of  warranty  of  the  qnality 
of  goods  sold  is  discovered  after  delivery,  the 
buyer  may  retain  the  goods,  and  sue  for  the 
breach  or  set  off  the  damage  caused  thereby  fn 
an  action  for  the  price. 

8.  Where  the  buyer's  agmt  bi  the  absence  of 
the  seller  took  samples  of  grain,  which  he  in- 
spfKTted  and  submitted  to  the  buyer,  who.  to  the 
seller's  knowledge,  purchased  on  tbe  agent's 
representations  that  the  samples  were  fair  sam- 
ples.  there  was  no  sale  by  sam^e^  within  Civ. 
Code,  fi  1766. 

4.  TTnder  the  express  provision  of  Glv.  Code. 
S  1764.  a  contract  of  sale  does  not  imply  a 
warranty. 

•Rehearing  denied  Dwember  10^  UOt.  Baat^,  C. 
J.,  diaseatlng. 
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5.  The  m«re  fact  tbat  payment  for  grain 
void  is  deferred  to  the  time  of  Bhipment,  aod 
fco  be  made  against  the  Bbipping  receipts,  does 
not  allow  that  title  did  oot  pass  till  shipment. 

6.  Unoommanicated  limitations  privately  pla- 
ced on  an  ascnt's  general  antbiwity  do  not  bind 
a.  person  with  whom  the  agent  deals  for  hii 
■aruu^iw]. 

Department  1.  Appeal  from  Snperlor 
Oourt,  City  and  Connty  of  San  Francisco; 
Frank  J.  Mnrasky,  Jndge. 

Action  by  J.  W.  Browning  against  O.  W. 
McNear.  From  a  judgment  for  plaintiff  for 
less  tban  his  demand,  be  appeals.  Rerersed. 

Crane  &  Rutledge  and  Adams  &  Adams, 
for  appellant  Cbickerlng  &  Gregory,  for  re- 
spondent. 

AJfGELLOm,  J.  Tbe  plalntlfT  brought 
this  action  to  recover  f6,632.27,  alleged  to  be 
the  balance  doe  blm  for  21,277  sacks  of  bar^ 
ley  sold  and  delivered  by  him  to  defendant 
at  the  agreed  price  of  81^  cents  per  100 
ponnds.  Tbe  defendant,  who  had  received, 
accepted,  and  used  20,446  sacba  tbereo^ 
claimed  that  the  original  transaction  was  no 
more  than  an  executory  agreement  for  the 
sale  of  the  21,277  sacks  at  the  price  named, 
and  alleged  by  way  of  counterclaim  that 
"said  barley  was  to  be  delivered  to  said  de- 
fendant free  on  board  barge  at  Eddy's  Land- 
ing, California,  in  good  order  and  condition, 
and  equal  to  a  sample  theretofore  shown 
said  defendant  by  said  plalntifT';  that  de- 
fendant agreed  to  pay  such  price  for  the  bar^ 
ley  "when  so  delivered  on  board  barge  and 
In  said  condition";  that  plaintiff  delivered 
cHily  20,44S  sacks;  and  that  tbe  portion  so 
delivered  "was,  prlw  to  tbe  delivery  of  said 
barley  upon  said  barge,  seriously  damaged 
by  rain  and  other  causes,  so  that  when  pla- 
ced on  said  barge  the  same  was  greatly  in- 
ferior in  quality  to  said  sample  and  was  not 
merchantable  barley";  and  that,  by  reason 
of  said  damaged  condition  of  said  'barley, 
defendant  sobered  damages  in  the  sum  of 
$5,000.  He  therefore  asked  that  judgment  be 
rendered  against  him  for  $1,682  only.  The 
trial  court  found  that  the  agreement  between 
the  parties  was  executory  in  Its  nature;  that 
'it  was  miderstood  by  both  parties  that  said 
grain  was  purchased  and  was  to  be  paid  for 
only  against  shipping  receipts  to  be  tbere- 
after  fumlBhed  by  plaintiff";  that  at  the 
time  of  tiie  transaction,  October  9,  1800,  tbe 
barley  was  in  good  order  and  condition,  and 
equal  to  samples  which  had  been  oMaiT^gjT 
by  the  purchaser;  that  both  parties  "un- 
derstood •  •  •  tbat  the  barley  was  be- 
ing purchased  by  sucb  samples";  that  after 
October  Oth,  and  before  tbe  shipping,  it  was 
damaged  to  the  extent  of  $4,182.06  by  rain 
and  mud,  so  that  when  It  was  delivered  on 
board  the  barges  It  was  not  In  good  order 
and  condition,  or  equal  to  tbe  samples  re- 
ferred to,  and  was  not  merchantable  barley; 
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that  832  sacks,  welglilng  84,864  pounds,  have 
nevOT  been  delivered,  but  are  still  in  plain- 
tiff's warehouse.  The  court  deducted  from 
plaintiff's  claim  tbe  said  sum  of  $4,182.06  on 
account  of  the  damage  done  by  the  rain  to 
the  barley  delivered,  and  also  the  sum  ot 
$689.62  for  the  882  sacks  still  In  plalntirs 
warehouse,  and  gave  Judgment  In  bis  favor 
for  $1,760.70,  Interest,  and  costs  of  suit 
Plaintiff  a]n>eals  from  the  Judgment,  and 
from  an  order  denying  bis  motion  for  a  new 
trial. 

It  will  be  seen  firom  tbe  foregoing  tbat 
the  question  here  la,  exc^t  as  to  the  682 
sacks  of  Iwrley  that  are  now  In  plaintiff's 
warehouse,  whether  ot  not  tbe  defendant 
having  accepted  and  retained  and  used  the 
property,  can,  in  this  action  for  the  agreed 
price,  recover,  by  way  of  counterclaim,  the 
amount  of  damage  done  to  tbe  property  by 
rain  between  the  time  of  the  transaction. 
October  0,  1800,  and  tiie  time  of  the  loading 
of  the  property  upon  defendant's  barges. 
If  the  transaction  of  October  0,  1800,  amount- 
ed to  an  absolute  sale  of  tbe  property,  and 
the  title  thereto  then  passed  to  defendant' 
concededly  plaintiff  vronld  In  no  way  be  lia- 
ble for  the  damage.  It  appears  to  be  equal- 
ly clear  that  If  the  transaction  amounted 
only  to  an  executory  agreement  of  sale  of  a 
specific,  identified  lot  Of  barley,  and  the  de> 
fendant  without  protest  accepted,  retained, 
and  used  the  property,  without  attempt  to 
rescind  or  offer  to  return,  he  cannot  in  this 
action  for  the  price,  offset  the  damage  caus- 
ed by  the  rain,  in  tiie  absence  of  a  breach 
of  warranty  on  the  part  of  the  vendor.  An  t 
acceptance  of  property  by  the  vendee,  in  the  I 
absence  of  flrand  or  brmcb  of  warranty  on/ 
the^art  of  the  vendor,  renders  hlmllable  tor 
the  price  agreed  on,  and  precludes  him  from 
alle^g  that  the  property  Is  not  of  the  char- 
acter and  quality  called  for  by  the  contract. 
This  must  necessarily  be  so,  In  view  of  the 
fact  tbat  by  such  action  he  afflrma  tiie  sale, 
and.  In  the  absence  of  fraud,  his  only  possi- 
ble cause  of  action  against  the  vendor  in  this 
connection  must  arise  from  some  undertak- 
ing on  the  part  of  tbe  vendor  as  to  the  con- 
dition or  quality  of  the  property.  The  au- 
tlwritles  appear  to  be  without  conflict  as  to 
this.  See  24  Am.  &  Bug.  Bncy.  of  Law  (2d 
Ed.)  p.  1002,  and  cases  there  cited.  It  Is  th^ 
law  of  this  state,  as  It  is  genially  else- 
where, tiiat  where  tbere  Is  a  warranty,  and 
it  is  discovered  after  delivery  that  there  has 
been  a  breach  thereof,  tbe  vendee  may  retain 
the  property,  and  bring  an  action  for  the 
bretich  of  the  warranty,  or  may  plead  the 
breach  In  reduction  oi  damages  in  an  action 
brought  by  the  vendor  for  tbe  purchase  mon- 
ey. Snow  T.  Holmes,  71  Cftl.  142,  149,  11 
Pac.  850;  Folbemus  v.  Helman,  45  Cat.  S^, 
670.  This  rule,  which  is  vigorously  asserted 
by  defendant  Is  not  disputed  by  plaintiff, 
but  its  application  to  thia  case  is  dependent 
upon  the  question  as  to  whether  or  not  tbere 
was  a  warranty.   If  tbere  was  not  a  war- 
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ranty.  defendant  was  not  entitled  In  tlils  ac- 
tion to  any  offset  on  account  of  the  damage 
caused  by  the  rain  to  the  property  that  he 
has  accepted  and  retained;  and  this  Is  true 
regardless  of  the  question  as  to  whether  the 
transaction  of  October  0,  1899,  amounted  to 
an  absolute  present  sale,  or  only  an  execu- 
tory agreement  to  sell.  It  was  undoubtedly 
upon  this  theory  that  defendant  alleged  in 
his  counterclaim  that  the  "barley  was  to  be 
delivered  on  board  barge  •  •  •  in  good 
order  and  condition,  and  equal  to  a  sample 
theretofore  Bho-wn  said  defendant  by  said 
plaintiff." 

Passing  for  the  present  the  question  as  to 
whether  or  not  the  transaction  of  October 
Otb  amounted  to  an  absolute  present  sale  of 
the  barley,  we  shall  consider  the  question  as 
to  warranty.  The  superior  court  failed  to 
find  that  there  was  any  express  undertaking 
on  the  part  of  plaintiff  as  to  the  condition 
of  the  property  at  the  time  of  the  transaction 
of  October  9th,  or  as  to  what  condition  It 
should  be  in  at  the  time  of  delivery.  The 
evidence  was  without  conflict  to  the  effect 
that  there  was  no  such  express  undertaking 
on  the  part  of  plaintiff.  In  fact,  the  only 
evidence  as  to  any  express  understanding  on 
the  subject  was  that  as  to  what  occurred  in 
the  Bank  of  Colusa  on  October  9th,  when  the 
transaction  waa  being  there  closed,  where, 
according  to  the  evidence  of  defendant's 
agent,  Mr.  HIckok,  who  negotiated  the  pur- 
chase, Mr.  Harrington,  an  officer  of  the  bank, 
said,  "Mr.  Browning,  I  suppose  yon  sold  this 
barley,  so  If  it  gets  wet  you  would  not  be 
the  loser?"  and  Browning  replied,  "Yea;  I 
have  sold  tlie  barley  to  Mr.  McNear.  They 
have  to  look  out  for  the  weather;*'  and 
Hickok  said,  "You  need  not  be  worrying 
about  the  weather,  because  I  think  the  barge 
will  be  there  in  a  day  or  two  and  get  it,  and 
there  Is  no  Indication  of  rain  to-day."  This 
evidfoce  is  more  than  corroborated  by  the 
evidence  of  Harrington  and  Browning,  and 
it  would  be  difficult,  under  such  circumstan- 
ces, to  find  that  there  was  any  express  agree- 
ment or  warranty  on  the  part  of  plaintiff 
as  to  the  condition  in  which  the  barley  should 
be  at  the  time  of  delivery.  There  is  no  claim 
that  there  was  any  express  warranty  as  to 
its  condition  at  the  time  of  the  transaction. 

The  question  then  remains  as  to  whether 
there  was  any  implied  warranty.  In  this 
connection,  the  defendant  relies  upon  the 
finding  of  the  trial  court  to  the  effect  that 
at  the  time  of  the  transaction  the  barley 
was  equal  to  samples  which  had  been  ob- 
tained by  the  purchaser,  and  that  both  par- 
ties understood  that  the  barley  was  being 
purchased  by  such  samples,  as  showing  a 
sale  by  sample,  and  therefore  an  implied 
warranty,  under  section  1766,  Civ.  Code, 
which  provides,  in  accord  with  the  general 
rule,  that  "one  who  sells  or  agrees  to  sell 
aoods  by  sample,  thereby  warrants  the  bulk 
to  be  equal  to  the  sample."  It  we  concede 
that  the  finding  of  the  court  above  refeiTed 


to  Is  a  finding  that  the  plaintiff  agreed  to 
sell  this  barley  by  sample,  within  the  meaii- 
Itig  of  this  section  of  the  Code,  It  mue^t  be 
held  that  the  finding  Is  without  support  in 
the  evidence.  No  sample  of  this  barley  was 
at  any  time  exhibited  or  fundshed  by  the 
plaintiff.  The  barley  lay  In  plaintifTs  yard, 
and  the  defendant's  agent;  Hickok,  had  ex- 

jamined  It  carefully,  and  on  two  occasions 
samples  were  taken  for  him  by  another 
party  under  bis  directions;  and  bo  far  as 
appears,  these  samples  were  taken  without 
the  presence  of  plaintiff,  and  without  bis 
knowledge.  It  does  not  even  appear  that 
plaintiff  ever  saw  the  samples,  Hickok  stat- 
ing that  he  -was  not  positive  that  he  ever 
showed  them  to  him.  All  that  plaintiff  knew 
at  the  time  of  the  transaction  was  thnt  ft 
was  customary  for  grain  buyers  to  sample 
for  themselves  all  grain  that  was  for  rale; 
that  Hickok  had  in  fact  selected  and  taken, 
for  himself,  samples  of  his  barley,  had  sect 
a  set  of  the  same  to  his  principal,  the  de- 
fendant, aud  retained  a  set  In  his  ollice;  and 
that  McNear  was  acting  entirely  upon  the 
representations  of  his  agent,  Hickok,  to  the 
effect  that  the  samples  taken  and  forwarded 
by  such  agent  were  In  fact  fair  samples  of 
the  bulk  of  the  barley.  There  was  no  act 
of  any  kind  on  the  part  of  plaintUT  conveying 

^tbe  slightest  intimation  on  his  part  aa  to  the 
correctness  of  the  samples.  It  would  be  a 
novel  application  of  the  rule  of  warrantj 
arising  from  sale  by  sample  to  hold  that  a 
vendor  Is  to  be  held  responsible  for  a  sam- 
ple that  he  has  never  seen  or  exhibited,  and 
concerning  which  he  has  made  no  represen- 
tation, and  which  was  selected  and  taken 
by  the  purchaser  himself,  or  his  agent,  upon 
an  Inspection  of  the  property.  '  On  a  sale 
by  sample  the  law  implies  the  warranty  that 
,the  bulk  Is  equal  to  the  sample,  upon  the 

'theory  that  by  his  acts  and  representations 
the  vendor  assures  the  vendee  that  such  is 
the  fac^.  It  says  that,  where  one  makes  or 
agrees  to  make  a  sale  by  sample,  such  act 
on  bis  part  Is  a  representation  that  the  balk 
Is  equal  to  the  sample — an  afilrmation  that 
the  specimen  exhibited  is  a  fair  sample  of 
the  bulk  of  the  commodity.  Gumey  v.  A. 
&  G.  W.  Ry.  Co.,  58  N.  Y.  864.  The  sale  by 
sample  contemplated  by  the  law  is  one  the 
circumstances  of  which  Indicate  something 
In  the  way  of  representation  by  the  vMidor 
to  the  effect  that  a  sample  exhibited  fairly 
represents  the  bulk.  To  constitute  a  sale 
by  sample,  it  must  appear  that  the  partlcfi 
"contracted  solely  in  reference  to  the  sample 
exhibited;  that  they  mutually  understood 
that  they  were  dealing  with  the  sample  as 
an  agreement  or  understanding  that  the  bulk 
of  the  commodity  corresponded  with  It" 
Belrne  v.  Dord,  5  N.  Y.  &5,  55  Am.  Dec.  321; 
Benjamin  on  Sales,  American  note  (7tb  Ed.) 
p.  685;  15th  Am.  &  Bng.  Enc7.  of  Law  (2d 
Ed.)  1227. 

While  the  question  as  to  whether  the  clr 
cumatances  of  a  transaction  show  a  sale 
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•ample  la,  of  course,  a  question  of  fact  for 
the  court  or  Jury,  there  must  be  evidence 
fairly  sufficient  to  support  a  finding  of  sucb 
a  sale,  or  It  cannot  stand.  Taking  tbe  evi- 
dence In  thlB  case  In  the  light  most  favorable 
to  defendant,  It  discloses  no  more  than  that 
tbe  plaintiff  knew  that  the  defendant, 
through  his  agent,  had  personally  Inspected 
the  iKirley,  ^nd,  for  the  purpose  of  enabling 
himself  to  properly  exercise  his  judgment  as 
to  the  quality  thereof,  had  himself,  through 
his  agent,  selected  and  taken  samples,  and 
that  he  was  basing  his  conclusion  as  to  the 
quality  of  the  barley  and  Its  value  upon  the 
result  of  such  inspection  and  the  samples 
selected  by  himself.  This  mere  knowledge 
of  plaintiff  as  to  the  means  used  by  defend- 
ant In  determining  as  to  the  quality  of  the 
barley,  unaccompanied  by  any  act  of  his, 
could  not  make  the  sale  one  by  sample.  It 
was  clearly  a  case  where  the  defendant  re- 
lied entirely  upon  his  own  examination,  and 
took  such  precautions  as  he  deemed  essential 
to  satisfy  himself  as  to  the  quality  of  tbe 
property,  without  assistance  of  any  kind 
from  tHe  vendor. 

It  is  further  contended  that,  if  there  was 
not  an  agreement  to  sell  by  sample,  there 
wae  an  implied  warranty  that  the  goods 
Bbould  be  sound  and  in  merchantable  condi- 
tion when  delivered  upon  the  barge.  The. 
theory  appears  to  be  that  this  is  the  rule  as 
to  all  executory  sales,  as  distinguished  from 
the  rule  applicable  to  executed  sales.  In 
this  state  the  question  as  to  whether  there 
is  an  implied  warranty  must  depend  upon 
the  provisions  of  our  Civil  Code.  Section 
1764  thereof  provides  that,  "except  as  pre- 
scribed by  this  article,  a  mere  conti-act  of 
sale  or  agreement  to  sell  does  not  imply  a 
warranty."  See  Smrn  v.  Rhodes,  92  Cal.  123. 
28  Pac.  98.  Except  for  the  section  relative 
to  sale  by  sample,  admittedly  no  provision  of 
that  article  of  the  Code  Is  applicable  to  this 
case,  unless  It  be  section  177L  That  section 
provides  that  "one  who  sells  or  agrees  to  sell 
merchandise  Inaccessible  to  the  examination 
of  the  buyer,  thereby  warrants  that  it  is 
sound  and  merchantable."  This  section 
makes  no  distinction  between  executed  sales 
and  agreements  to  sell,  and  simply  means 
what  it  says,  viz.,  that  if  at  the  time  of  the 
sale,  or  the  agreement  to  sell,  the  merchan- 
dise is  inaccessible  to  the  examination  of  the 
buyer,  the  warranty  that  it  is  sound  and 
merchantable  will  be  implied.  It  can  have 
no  application  to  this  case,  for  the  simple 
reason  that  this  barley  was  not  only  not 
Inaccessible  to  the  examination  of  the  buyer, 
■but  was,  as  a  matter  of  fact.  Inspected  and 
examined  by  him,  through  his  agent,  prior 
to  the  making  of  the  agreement.  It  must 
therefore  be  held  that  there  was  no  express 
or  implied  warranty  on  the  part  of  plain- 
tiff, or  any  undertaking  on  his  part,  as  to 
the  condition  of  the  property  at  the  time  of 
delivery,  and  it  follows  that  defendant  was 
not  entitled  to  set  off  against  the  agreed 


1  price  the  damage  caused  by  the  rain  to  sucb 
:  of  the  barley  as  was  received  and  accepted. 
I  and  used  by  him. 

Upon  the  question  as  to  whether  the  tran.s- 
,  action  of  October  9,  ltt99,  amounted  to  an 
j  absolute  sale  of  tbe  barley,  there  Is  some 
I  doubt  as  to  whether  the  evidence  supports 
I  tbe  finding  of  the  court.    We  do  not  deem 
j  it  necessary  to  discuss  this  question,  In  view 
I  of  the  fact  that  the  Judgment  and  order 
I  must  be  reversed  for  tbe  reasons  already 
t  stated.   Whether  or  not  the  parties,  plaintiff 
I  and  Hickok,  representing  defendant,  then 
j  agreed  upon  a  present  transfer  of  the  barley 
j  is  a  question  of  fact,  the  determination  of 
!  which  may  well  be  left  to  tbe  superior  court 
upon  another  trial.  It  Is  proper  to  say,  how- 
ever, that  the  mere  fact  that  payment  for 
tbe  grain  was  expressly  deferred  to  the  time 
I  of  shipment,  and  was  to  be  made  only  as 
I  against  shipping  receipts,  does  not  conclu- 
sively  establish   that   the   purchase  was 
against  shipping  receipts  only,  or  that  there 
was  no  agreement  tor  a  present  transfer  of 
the  propwty.   It  Is  also  proper  to  say  that. 
In  the'  determination  of  the  question  as  to 
what  the  agreement  actually  was,  limitations 
,  as  to  the  general  transaction  privately  pla- 
ced by  defendant  upon  the  general  authority 
I  of  the  agent,  and  not  communicated  to  plaln- 
'  tiff,  cannot,  under  the  drcumstences  of  this 
,  case,  play  any  part. 

i  The  stetus  of  the  832  sacks  of  barley  that 
have  not  been  token  by  defendant  from 
plaintiff's  warehouse  must  depend  upon  the 
determination  of  the  question  as  to  whether 
the  transaction  of  Octol>er  9,  1899,  was  an 
absolute  sale.    If  the  title  thereto  then  pass- 

,  ed  to  defendant,  he  Is  liable  in  this  action 
for  the  agreed  price;  otherwise,  not. 

Tbe  Judgment  and  order  ate  revensed,  and 
tbe  cause  remanded. 

We  concur:  SHAW.  J.;  VAN  DYKB,  J. 


WILLIAMS,  BELSER  &  GO.  T.  BOWELL. 

(S.  F.  8,825.) 
(Supreme  Conrt  of  Oallfomia.    Nov.  9,  1904.) 

MECHANICS*  LIENS— CONSTRUCTION  OP  8EWEH— 
"IMPBOVEUENTS." 

1.  Under  Code  Civ.  Proc.  §  1191,  giving  a  Hen 
to  any  one  improving  a  lot  at  the  reanest  of  the 
owner,  a  contractor  who  has,  under  contract 
with  the  property  owners  alone  a  street,  con- 
structed a  sewer  therein,  has  a  lipn  both  for  the 
portion  of  tbe  aewer  which  Is  a  part  of  the  gen- 
eral system  and  for  the  branch  sewors. 

Shaw  and  Angellotti,  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  W.  B.  Greene,  Judge. 

Action  by  Williams,  Belser  &  Co.  against 
Carrie  L.  Rowell.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.  Reversed. 

J.  C.  Bates,  for  appellante.  John  W.  Stet- 
son and  Jas,  G.  Quinn,  for  respondent 

BEATTY,  C.  J.  In  this  case  the  superior 
court  sustaiaed  a  general  demiurer  to  the 
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complaint,  and,  upon  the  plaintiffs  declining 
to  amend,  entered  a  final  judgment  for  the 
defendant,  from  which  plalntifTs  appeal. 

It  appears  from  the  complaint  that  the 
board  of  trustees  of  the  town  of  Emeryville 
adopted  a  plan  or  system  of  sewers  for  the 
town,  and  that  the  plaintUlB  entered  into  a 
written  contract  with  the  defendant  and  oth- 
er lot  owners  by  which  they  agreed  to  fur- 
nish the  material  and  construct  the  whole 
system,  together  with  the  necessary  T 
branches,  manholes,  lamp  boles,  etc.,  accord- 
ing to  the  plans  and  specifications  of  the  town 
engineer  as  approved  by  the  board  of  trus- 
tees, and  to  the  satisfaction  of  the  engineer 
and  said  board;  that  the  defendant  and  oth- 
er owners  of  Iota  upon  their  part  agreed  In 
consideration  of  the  performance  of  this  con- 
tract to  pay  to  the  plaintiffs  the  sum  of  45 
cents  per  front  foot  according  to  their  front- 
ages set  down  with  their  signatures  to  the 
contract  and  representing  the  amounts  of 
their  Individual  frontage  dhreetly  along  the 
lines  of  the  proposed  sewers.  It  was  stipu- 
lated that  said  rate  of  46  cents  should  in- 
clude all  manholes,  lamp  boles,  Inspectors' 
and  engineers'  fees,  and  all  Incidental  ex- 
penses, and  also  all  work  on  crossings.  But 
the  respective  lot  owners  were  to  pay  for  as 
many  Y  branches  as  they  Indicated  In  con- 
nection with  their  signatures  at  the  rate  of 
$1.50  each.  The  defendant  was  the  owner 
of  a  lot  fronting  129.57  feet  on  Auburn  ave- 
nue and  the  same  length  on  Lulu  avenue,  and 
she,  as  the  owner  of  said  lot,  agreed  to  pay 
for  the  work  done  under  the  contract  $58.18 
for  129.6  feet  front  at  45  cents,  and  $4.50  for 
three  Y  branches;  or  a  total  amount  of  $62.68. 
The  plaintiffs  duly  performed  tbeir  contract, 
but  defendant  has  failed  to  pay,  and  they 
seek  In  this  action  to  enforce  a  lien  against 
her  lot  for  her  share  of  the  agreed  price  of 
the  work  and  for  costs,  etc. 

Defendant's  demurrer  was  general  for 
want  of  facts  and  lack  of  Jurisdiction,  and. 
If  it  was  rightly  held  by  the  superior  court 
that  plaintiffs  bad  no  lien  to  be  foreclosed, 
the  amount  claimed  under  the  contract  was 
too  small  to  give  the  superior  court  Jurisdic- 
tion. The  main,  and  in  fact  the  only,  ques- 
tion, therefore,  which  we  have  to  decide.  Is 
whether  there  was  a  Hen.  It  is  true  the  re- 
spondent makes  some  claim  that  the  com- 
plaint does  not  show  that  the  sewer  was  con- 
structed In  front  of  her  lot,  and  It  is  true  that 
In  this  respect  the  complaint  Is  ambiguous 
and  uncertain,  but  this  was  a  defect  that 
should  have  been  pointed  out  by  special  de- 
murrer. As  against  a  general  demurrer  for 
want  of  facts  we  think  the  complaint  may  be 
held  to  show  with  sufficient  certainty  that 
the  sewer  was  laid  for  129.6  feet  in  front  of 
the  defendant's  lot,  and  that  three  Y  branch- 
es were  placed  In  that  part  of  the  sewer  for 
her  accommodation.  {Though,  as  to  this 
matter  of  Y  branches,  It  Is  immaterial  wheth- 
er the  complaint  shows  a  lien  or  not,  they 
were  separately  provided  for  by  a  severable 


dause  in  the  contract,  and.  If  the  complaint 
established  a  ilen  for  that  part  of  the  con- 
tract price  determined  by  the  frontage.  It 
was  error  to  sustain  the  demorrer.) 

We  think  that  the  superior  court  erred  In 
holding  that  there  was  no  lien.   By  section 
1191  ot  the  Code  of  ClvU  Procedure  it  is  pro- 
vided that  "any  person  who,  at  the  request 
of  the  reputed  owner  of  any  lot'  in  any  In- 
i  corporated  city  or  town,  grades.  QIls  In,  or 
otherwise  Improves  the  same,  or  the  streets 
or  sidewalk  in  front  of  or  adjoining  the  same, 
or  constmcts  any  areas,  or  vaults,  or  cellars, 
or  rooms,  under  said  sidewalks,  or  makes  any 
improvements  in  conneotlon  therewith,  has 
a  Hen  upon  said  lot  for  his  work  done  and 
materials  furnished."   A  system  of  sewers  is 
.  an  Improvement  to  the  lots  within  the  sewer 
district   This  Is  clearly  recognized  in  the 
'  provisions  of  the  Yrooman  act  relating  to 
i  sewers.    From  its  first  enactment  in  1885 
(St.  1885,  p.  161.  c.  153,  I  24),  through  all  its 
i  amendments  (St  1887,  p.  148,  c  130;  8t 
I  1889,  p.  170,  c.  151,  St  1891,  p.  206,  c.  147,  and 
i  St  1893,  p.  172,  c.  144.  passim),  city  councils 
I  have  been  fully  empowered  to  order  the  con- 
struction of  sewers  In  defiance  of  any  protest 
of  property  owners,  and  at  their  expense. 
;  They  have  power  to  define  sewer  districts, 
j  including  the  property  In  which  in  their  Judg- 
ment will  be  benefited — 1.  e.,  enhanced  in 
value — by  the  proposed  work,  and  to  assess 
the  whole  cost  including  all  iuddental  ex- 
penses, upon  the  property  so  benefited,  there- 
by creating  a  Hen  upon  each  lot  tor  the 
amount  of  its  assessment.    8t  1885,  p.  162. 
I  c.  153,  S  27.   The  power  to  subject  each  lot 
within  an  assessment  district  to  a  Hen  for  its 
due  proportion  of  the  cost  of  street  or  sewer 
work  rests  solely  upon  the  assumption  that 
the  lot  is  improved — 1.  e.,  enhanced  In  value 
!  — in  an  amount  at  least  equal  ,to  its  assess- 
ment;   and  accordingly  it  Is  held  that  the 
lot  alone  Is  liable,  the  owner  being  free  of 
[  any  personal  liabiUty.   Taylor  t.  Palmer,  31 
Cal.  254.   There  ia  no  difference  in  this  re- 
:  spect  between  the  construction  of  a  sewer 
and  the  improvement  of  a  street  except  In  the 
wider  latitude  of  discretion  given  to  the  dty 
council  in  determining  what  property  wlU  be 
i  benefited,  and  the  mode  of  apportioning  the 
'■  cost.   Assessment  according  to  frontage  In 
:  this  and  other  cases  is  only  a  mode,  more  or 
i  less  equitable,  according  to  circumstances,  of 
!  making  the  apportionment;   but  whatever 
!  the  mode  adopted,  the  several  assessments, 
I  if  lawfully  made,  represent  In  legal  contem- 
I  platlon  the  Improvement  to  the  several  Iota, 
'  and  are  a  Hen  thereon. 

Now,  In  this  case  It  appears  that  the  trus- 
!  tees  of  ElmeryvUIe  bad  adopted  a  system  of 
sewers  for  the  town  upon  plans  and  spec- 
;  Iflcatlons  recommended  by  the  town  engineer. 
This  manifested  their  Intention  to  order  the 
work,  let  contracts,  and  assess  the  cost  of 
the  whole  work,  with  all  its  incidents,  rata- 
bly upon  the  lots  within  the  town.   In  this 
j  situation  the  defendant  and  othw  lot  own- 
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en  agreed  to  aBsess  tbemBelves  for  their 
ratable  share  of  the  expense.  Knowing  that 
they  would  be  subjected  to  no  personal  lia- 
bility If  the  Improrement  was  carried  out  by 
proceedings  in  invltum,  but  that  their  lots 
would  be  charged  with  the  oEpense  according 
to  an  assessment  to  be  made,  they  volun- 
tarily entered  into  an  agreement  by  which 
they  auessed  ttiemselTes  for  what  each  must 
bare  deemed  his  fair  share  of  the  expense; 
or,  in  other  words,  the  amount  of  the  Im- 
provement to  his  particular  lot  It  is  true 
that  it  is  not  shown  that  all  lot  owners  in 
the  town  Joined  in  this  agreement;  and  it  is 
highly  probable  that  some  of  them  did  not 
In  cases  of.  tlUs  kind  there  are  generally 
found  a  few  individuals  who  are  willing  to 
shift  their  own  burdens  to  other  shoulders, 
and  no  doubt  the  parties  to  this  contract 
took  that  into  consideration.  They  may  be 
trusted,  however,  to  have  concluded  that  on 
the  whole  it  wonld  cost  each  of 'them  less  to 
have  the  work  done  under  this  contract  than 
to  have  it  carried  out  under  compulsory  prcH 
ceedlngs  by  the  board  ctf  trustees.  Tliey 
were  lookii^  out  for  thdr  own  interests,  and 
no  doubt  they  took  proper  care  of  tiiem. 
They  secured  the  improvement  of  their  lots 
upon  terms  which  they  voluntarily  accepted 
in  place  of  the  terms  which  they  apprehend- 
ed might  be  imposed  upon  them.  This  being 
so,  tb^  are  brought  within  the  letter  and 
spirit  of  the  law  above  quoted.  The  plain- 
tltTs  improved  th^  lots  at  their  request  ftnd 
their  claim  of  lien  is  for  no  more  than  the 
agreed  value  of  the  improvement  The  fact 
that  fbe  contract  price  Included  the  general 
and  incidental  expenses  of  the  system,  as 
well  as  the  cost  of  the  branch  sewers  In 
front  of  the  respective  lots,  Is  no  impeecdi- 
ment  of  this  statemmt  When  a  system  of 
sewers  is  constmcted  under  the  orders  of  a 
dty  council  in  the  usual  way,  all  these  ex- 
penses are  apportioned  to  the  several  lots, 
and  become  a  part  of  the  whole  amount  ae- 
cured  by  the  lien.  And  Justly  and  reason- 
ably so.  A  branch  sewer  laid  In  front  of  a 
lot  lint  unconnected  with  a  main  or  out- 
fall  sewer,  would  be  simply  a  nuisance.  To 
make  it  a  real  improvement  it  must  be  con- 
nected with  other  parts  of  the  systrao,  and 
fbe  main  sewers  must  be  furnished  with  the 
means  of  cleansing,  ventilation,  and  Inspec- 
tion, such  as  manholes,  lamp  holes,  etc 
Street  crossings  must  also  be  restored  where 
the  sewers  are  laid,  and  the  labor  and  serv- 
ices of  the  official  engineers  and  Inspectors 
must  be  compensated  by  the  contractor. 
These  costs  appertaining  to  the  whole  sys- 
tem, and  essential  to  Ite  existence  and  effi- 
ciency, must  be  apportioned,  and  whether 
th^  are  assessed  by  the  superintendent  of 
streets  In  the  usual  way,  or  apportioned  by 
voluntary  agreement  of  the  lot  owners  ac- 
cording to  frontage,  or  by  some  other  meth- 
od, the  share  apportioned  to  each  lot  Is  to 
be  deemed  a  part  of  the  price  of  the  Im- 
provement to  tiiat  lot  and,  If  so.  It  is  a  lint 


tbrntm.  The  complaint.  In  our  opinion,  sus- 
tains the  claim  of  lien,  and  the  superior  conrt 
had  Jurisdiction  to  enforce  it 
The  Judgment  is  reversed. 

We  concur:  HEN8HAW,  J.;  McFAB- 
LAND,  J.;  LOBXOAN,  J. 

SHAW,  J.  I  dissent  Section  llBl  of  the 
Code  of  Civil  Procedure  is  a  part  of  the 
chapter  of  that  Code  relating  to  mechanics* 
liens.  The  provisions  conferring  a  Uen  upon 
a  lot  for  work  done  in  connection  thn-ewlth 
in  the  adjoining  street  w«e  first  tocorporat- 
ed  Into  this  section  by  the  amendment  made 
in  lS85w  There  Is  much  ground  for  the  con- 
tentlim  that  there  was  no  totentton  by  tliis 
amendment  to  give  a  lien  upon  the  lot  for 
any  work  except  for  prlvato  improvements 
made  for  tba  benefit  of  the  particular  lot 
It  is  a  great  streteh  of  construction  to  hold 
It  applicable  to  public  improvements,  such 
as  a  public  sewer  composing  part  of  a  gen- 
eral syston  for  the  town  or  city.  But  for 
the  purposes  <tt  this  case  It  may  be  con- 
ceded that  in  a  prop^  case,  where  the  owner 
of  a  lot  requests  toe  construction  of  a  public 
8ew»  in  the  street  abutting  upon  the  lot 
the  lot  would,  under  this  section,  be  sub- 
ject to  a  Uen  tat'  Ito  pn^rtlonal  part  ac- 
cording to  frontage,  of  the  total  cost  of  the 
sewer  constructed  at  the  owner's  request 
It  by  the  complatot  in  this  acttw  it  bad  been 
nude  to  appear  either  that  all  the  own- 
era  of  lots  fronting  upon  the  proposed  Sys- 
tran of  pnbUc  sewers  had  Joined  to  the  con- 
tract employtog  the  plaintiffs  to  construct 
the  sewer,  each  agreeing  to  pay  his  propor- 
tion of  the  cost  of  the  entire  woxk^  or  that 
the  defendant  and  the  otlier  property  own- 
ers who  did  Joto  in  the  contract  had  each 
agreed  to  pay  only  that  portion  of  the  en- 
tire cost  of  the  system  whlc^  would  be  prop- 
erly chargeable  tq  his  particular  lot  upon  an 
aroortionment  of  tiie  total  cost  according 
to  frontage,  then  it  wonld  ftiUowt  under  this 
construction  of  the  section,  that  each  lot 
would  be  subject  to  a  lien  for  such  propor- 
tional amount  of  the  cost  But  that  Is  not 
this  case.  It  Is  alleged  that  the  defendant 
and  other  pit^ierty  owners  employed  the 
platotUTs  to  construct  the  sewer  accordtog  to 
the  plans  and  spedflcatlons  adopted  by  the 
town  trustees,  and  to  the  satistactlon  of  the 
town  engtoeer  and  board  of  supervisors;  but 
it  does  not  appear  that  the  property  owners 
thus  empltqrlng  tiie  plaintiffs  comprised  all 
the  ownors  of  lota  abutting  upon  the  pro- 
posed system  of  sevrers.  It  further  appears 
that  eadi  agreed  to  pay  tor  the  construction 
of  the  proposed  system  a  sum  equal  to  4S 
cents  per  front  foot  upon  his  particular 
frontage,  but  It  Is  not  alleged  that  this  sum 
was  the  proportional  part  of  tiie  entire  cost 
which  would  be  chargeable  to  the  particular 
lot  If  an  apportionment  were  made  accord- 
ing to  frontage.  There  can  be  no  presump- 
tion that  such  was  tiie  caaa,  It  must  be  con- 
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ceded  tbat,  If  these  facts  are  necessary  to 
give  tbe  plaintiffs  a  lien  for  the  amount  they 
claim,  It  was  Incumbent  upon  them  to  show 
them  by  proper  allegations  In  the  complaint 
The  result  is  that,  so  far  as  appears  from 
the  case  made  by  the  complaint,  the  lien  Is 
Imposed  upon  the  lot  of  the  defendant  for 
a  portion  of  the  total  cost  of  the  system  of 
sewers,  which  bears  no  relation  wliatever  to 
the  cost  of  the  portion  of  the  sewer  in  front 
of  the  lot,  or  to  its  proportional  part  of  the 
entire  cost  estimated  according  to  frontage. 
The  mere  fact  that  the  contract  provided  for 
a  certain  amount  per  front  foot  is  of  no  con- 
sequence to  the  proposition.  The  sum 
agreed  to  be  paid  by  each  was  entirely  ar- 
bitrary, and,  80  far  as  It  has  any  bearing 
npon  the  merits  of  the  question,  it  could  as 
well  tiave  been  determined  by  any  other 
method,  or  by  stating  the  exact  sum  which 
each  agreed  to  pay  without  regard  either  to 
frontage  or  to  the  total  cost.  In  any  system 
of  sewers  for  a  town  there  would  usually  be 
ttomerouB  branch  sewers  entering  into  tbe 
main  sewer  at  dlfTerent  points  along  tbe  line, 
and  Intended  to  serve  tbe  purpose  of  drain- 
age for  lots  fronting  upon  the  side  streets. 
It  does  not  appear  from  this  complaint 
whether  the  defendant's  lot  abutted  upon  tbe 
street  In  which  the  main  sewer  was  laid,  or 
upon  some  side  street,  upon  which  only  a 
branch  was  laid.  But  in  either  case  branch 
sewers  which  did  not  abut  upon  this  lot 
would  be  of  no  benefit  whatever  to  tbe  tot. 
As  there  Is  nothing  to  show  tbat  such  was 
not  tbe  case,  and  as,  under  ordinary  circum- 
stances,  there  would  be  such  branch  sew- 
ers, It  must  be  presumed  In  this  case  that 
such  were  In  existence.  A  Hen  is  therefore 
charged  against  the  defendant's  lot  for  a  sum 
of  which  a  part,  at  least.  Is  for  that  part  of 
the  sewer  made  for  the  benefit  of  other  lots 
and  for  the  city  in  general.  The  effect  of  the 
decision  Is  that  In  a  case  where  a  few  lot 
owners  contract  for  the  construction  of  a 
public  sewer,  or  system  of  sewers,  for  the 
town,  and  agree  to  pay  some  part  of  the  con- 
tract price,  there  will  be  a  lien  Imposed  by 
this  section.  In  favor  of  the  contractor,  up- 
on the  lots  owned  by  each  contracting  owner, 
for  the  amount  which  he  has  agreed  to  pay 
upon  the  contract  price,  r^ardless  of  wheth- 
er such  amount  is  or  Is  not  the  ratable  pro- 
portion of  the  total  cost  chargeable  to  his 
lots,  and  regardless  of  whether  It  really  goes 
In  part  to  pay  for  portions  of  the  sewer  ben- 
eficial solely  to  other  lots  than  his  own.  It 
would  thus  practically  Impose  upon  his  lot  a 
mortsage  for  a  benefit  conferred  upon  an- 
other. In  my  opinion,  section  1191  was  not 
intended  to  have  such  effect. 

In  so  far  as  the  mnjorlty  opinion  assumes 
tbat  the  amount  each  owner  agreed  to  pay 
In  this  case  was  his  ratable  share  of  the 
whole  expense  apportioned  by  frontage.  It  Is 
without  support  from  the  facts  alleged. 

I  ooncnr:  AMQELLOTTI,  J. 


LXMBBRG  T.  OLBNWOOD  LUMBER  GO. 
(S.  T.  8,056.) 

(Supreme  Conrt  of  OdifomJa.   Nov.  9^  100<l.> 

BBBVA.NT'8  nrJUBEni— XTIDinCK-^UTBBUI.l'rT 
— HABULESS  EBBOa— UW  OT  THE  CABB. 

1.  Where,  on  appeal  in  an  action  for  injariefi 
to  a  servant,  it  was  held  tbat  he  had  assumed 
the  risk,  such  decision  as  to  the  effect  of  tbe 
evidence  became  the  law  of  tbe  case,  and  was 
binding  on  the  ap|>eilate  court  on  the  next  ap- 
peal, where  tbe  evidence  was  tbe  same, 

2.  Where,  in  an  action  tor  injuries  to  a  serv- 
ant employed  as  a  teamster,  the  only  negligence 
complaineil  of  was  tbat  the  lines  were  too  short 
and  the  wagon  without  a  seat,  and  the  issue 
was  assumption  of  risk,  evidence  that  Uiere  wa* 
no  brake  on  the  wagon  was  imiDateriaL 

3.  Where,  in  an  action  for  injuries  to  a 
servant  employed  as  a  teamster,  it  appeared 
that  he  bad  assumed  the  risk  arising  from  sliorc- 
nc8s  of  the  lines  and  the  absence  of  a  seat, 
there  was  no  prejndieial  error  in  a  ruling  of 
tbe  trial  court  excluding'  evidence  tending  Co 
show  negligence  on  tbe  part  of  the  master  in 
furnishing  sDch  lines  and  no  seat. 

Department  1.  Aiqueal  fiom  Superior  Ooml; 
Santa  Clara  Oonn^;  A.  L.  Rhodes,  Jod^. 

Action  by  Albert  Limberg  against  tbe 
Olenwood  Lumber  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.  Affirmed. 

J.  C.  Black,  for  appellant  D.  W.  Burch- 
ard  and  Joseph  B,  Patton,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  action  for 
damages  for  personal  injuries  suffered  by 
plaintiff  while  In  the  employ  of  defendant 
as  a  teamster;  the  claim  of  the  plaintiff  be- 
ing that  such  Injuries  were  caused  by  the 
negligence  of  bis  employer,  in  that  the  ap- 
pliances furnished  him  with  which  to  do 
the  work  were  defective.  There  have  been 
two  trials  of  tbe  case.  The  first  trial  result- 
ed in  a  Judgment  for  plaintiff.  On  appeal 
by  the  defendant  from  such  Judgment,  and 
an  order  denying  Its  motion  for  a  new  trial, 
the  Judgment  and  order  were  reversed,  and 
the  cause  remanded.  Limberg  v.  Glenwood 
Lumber  Co.,  127  Oal.  598,  60  Pac.  170.  49 
L.  R.  A.  33.  Upon  tills  trial  the  court  grant- 
ed defendant's  motion  for  a  nonsuit,  and 
judgment  was  entered  accordingly.  The 
plaintiff  moved  for  a  new  trial,  which  was 
denied,  and  he  appeals  from  the  order  de- 
nying his  motion  for  a  new  trial.  He  con- 
tends that  the  trial  court  erred  in  granting' 
the  motion  for  a  nonsuit,  and  also  in  exclud- 
ing certain  testimony. 

1.  We  are  of  the  opinion  that  the  rallng 
of  the  trial  court  upon  the  motion  for  non- 
suit is  sufficiently  specified  as  an  error  of 
law  in  the  statement  on  motion  for  a  new 
trlal  to  enable  us  to  review  It  That  ruling 
was,  however,  undoubtedly  correct  Upon 
the  former  appeal  it  was  held,  after  a  full 
discussion  of  the  evidence,  that  the  defend- 
ant's motion  for  a  nonsuit  made  on  tbe  trial 
should  have  been  granted,  uiwn  the  ground 
that  the  evidence  for  the  plaintiff  clearly 
showed  that,  even  if  It  were  conceded  that 
the  defendant  wai  negligent  in  not  fornisb- 
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Ins  proper  ai^ancoB,  the  plaintiff  had,  with 
fall  knowledge  of  the  detects,  Toluntarlly 
continued  to  work  therewith  for  several 
months  prior  to  the  accident,  and  that  he  had 
tbua  assumed  the  risk  of  working  therewith. 
The  alleged  defects  complained  of  were  that 
tbe  lines  farolshed  for  the  driving  of  tiie 
borses  were  too  short,  and  that  there  was  no 
Beat  on  the  wagon.  It  is  nnnecessary  to 
diacoss  tbe  evidence  given  on  behalf  of  plaln- 
tilf  on  the  second  trial,  further  than  to  say 
that  it  Is  substantially  tbe  same,  so  far  as  is 
material  to  the  question  of  tbe  assumption  of 
the  risk  of  working  wltib  the  appliances  fur- 
nished Is  concerned,  as  the  evidence  given 
on  the  first  trial,  and  discussed  by  this  court 
on  the  former  appeal.  The  decision  of  this 
court  npou  such  appeal  as  to  tbe  effect  of 
this  evidence  has  become  the  law  of  this 
caa^  and  Is  binding  upon  this  court  on  this 
appeal.  It  Is  suggested  by  appellant  that 
the  evidence  on  the  second  trial  showed  "a 
new  element  of  negligence  of  defoidant.  In 
not  having  a  brake  on  tbe  wagon."  This 
was  an  "element  of  negligence"  not  embra- 
ced within  the  Issues  made  by  the  pleadings; 
the  complaint  spedf^ng  with  great  parUcu- 
larlty  tbe  only  negligence  complained  of,  viz., 
that  tbe  lines  were  too  short,  and  that  the 
wagon  WHS  wtthont  a  seat  Tbe  plalntlfTs 
knowledge  as  to  the  brake  was  apparently 
the  same  as  his  knowledge  as  to  lines  and 
seal;  for  he  testified,  "Tbere  never  was  a 
seat  on  that  wagon,  nor  a  brake."  We  are 
unable  to  see  how  the  evidence  as  to  tbe 
want  of  brake  In  any  way  affected  tbe  ques- 
tion as  to  whether  plaintiff  bad  assumed  the 
risk  of  woi^g  with  the  short  lines  on  a 
wagon  wlUiout  a  seat. 

2.  As  to  tbe  mllngs  of  tbe  court  sustain- 
ing objections  to  certain  questions  asked  by 
defendant,  we  find  no  warrant  for  disturbing 
tbe  Judgment  or  order  denying  a  new  trial. 
Tbe  question  asked  the  witness  Sanor,  as  to 
wbetber  It  was  usual  or  cutomary.  In  the 
business  nt  hauling  lumber  with  fonr  horses, 
to  have  a  wagon  equipped  as  this  wagon  was, 
and  with  lines  such  as  were  here  used,  was 
material,  if  at  all,  only  to  the  question  of 
negligence:  and,  If  it*  be  conceded  that  the 
proposed  evidence  was  competrait,  the  rul- 
ing of  the  court  rejecting  tbe  same  could 
not  have  prejudicially  affected  plalntM's 
rights,  as  it  could  not  affect  the  determina- 
tion of  the  question  as  to  whether  plaintiff 
had  assumed  tbe  rUk  of  working  with  the 
appliances  furnished.  It  being  determined 
tbat  he  did  assume  such  risk,  It  Is  imma- 
terial whether  or  not  tbere  was.  In  fact, 
negligence  on  the  part  of  defendant.  The 
same  may  be  said  as  to  the  question  asked 
tbe  plaintiff  as  to  whether  or  not,  if  he  bad 
had  lines  long  enough  to  set  back  on  the  load, 
be  would  have  been  pulled  off  the  load  by  tbe 
lines,  which  went,  at  mosc,  to  the  question 
of  negligence  and  the  cause  of  the  accld^t 
There  was,  however,  no  error  In  the  ruling 
of  tlie  court  sustalnli^  tbe  objection  to  this 


question.   We  are  unable  to  see  tbe  mate- 
riality of  tbe  question  asked  tbe  ^alntlff  as 
to  what  use  be  could  have  made  of  a  brake 
If  there  bad  been  one  on  the  wagon. 
Tbe  order  is  affirmed. 

We  concur:   SHAW,  J.;  VAN  DYKE,  J. 


BLUNT  T.  FIDHLITY  &  CASUALTY  CO. 

(8.  P.  2,-m.)* 

(Supreme  Court  of  CallfoTDlo.   Nov.  10,  1904.) 

AOCIDBNT  insUBAnCE— LIUITATIOn  Or  LIABII- 
ITT—  INJUBIES  BECEIVED  WHILE  INSANE— 
CONBTBUCTION  OF  EXEMPTION  CLAUSE. 

1.  An  iaaarance  company  may  iDsert  Id  its 
polity  clausea  not  mentioDed  In  tbe  application. 

2.  A  proviBion  In  an  accident  policy  that  it 
shail  not  cover  injuries  received  while  assured 
is  insane  is  lawfuL 

8.  In  an  acddent  policy,  a  provision  that  "In 
case  of  injuries  *  •  •  intaitionally  Inflicted 
on  himself  by  the  insured,  or  inflicted  on  himself 
or  received  by  him  wtiile  insane,"  the  company 
shall  not  be  liable,  exempts  tbe  insurer  from  lia- 
bllilT  for  injuries  to  insured  while  Insane, 
whether  intentionally  inflicted  or  not. 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  John  Ellswortb, 
Judge. 

Action  by  Sarah  Blunt  against  the  Fidel- 
ity ft  Casualty  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.   Affirm ed. 

Morehouse,  Kooser  &  Alexander,  for  appel- 
lant  A.  E.  Shaw,  for  respondent. 

SHAW,  J.  The  plaintiff  appeals  from  the 
Judgment  Tbe  suit  Is  upon  a  policy  of  in- 
surance, of  tbe  kind  ustially  designated  as 
an  "accident  policy,"  Issued  by  the  defend- 
ant to  John  F.  Blunt  for  the  term  ot  12 
months.  It  provided  that,  If  death  should 
result  from  an  Injury  within  90  days  fi-oni 
the  time  the  injury  was  received,  tbe  defend- 
ant would  pay  to  the  wife  of  tbe  Insured,  it 
she  survived  him,  the  sum  of  $5,0<X).  Tbe 
fourth  clause  of  tbe  policy  was  as  follows: 
"(4)  In  case  of  Injuries  fatal  or  otherwise 
Intentionally  Inflicted  upon  himself  by  the 
assured;  or  Inflicted  upon  himself  or  re- 
ceived by  him  while  Insane,  the  measure  of 
this  company's  liability  shall  be  a  sum  equal 
to  tbe  premium  paid,  the  same  being  agreed 
upon  as  In  full  liquidation  of  all  claims  un- 
der this  policy."  At  the  end  of  12  months 
the  policy  was  renewed  for  the  same  period, 
and  at  the  end  of  tbat  time  it  was  again 
renewed.  During  the  last  year  of  tbe  Insur- 
ance, John  P.  Blunt  became  insane,  and  was 
committed  to  the  Mendocino  State  Hospital. 
During  the  term  of  Insurance,  and  while 
Insane,  he  fell  against  a  steam  radiator  in 
the  bospltal,  and  thereby  received  Injuries 
from  which,  within  90  days  thereafter,  he 
died.  The  plaintiff  Is  the  surviving  wife  of 
the  assured.  Before  the  action  was  besun, 
the  defendant  tendered  her  the  full  amount 
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of  the  premium  paid,  and  in  Its  answer  It 
offered  to  allow  judgment  for  that  sum  In 
faTor  of  the  plaintiff.  The  court  found  these 
facts,  and  gave  judgment  In  favor  of  the 
plaintiff  for  the  snm  tendered,  and  against 
the  plalntifl,  in  favor  of  the  defendant,  for 
Its  costs. 

In  contracts  of  insurance,  as  in  other  con- 
tracts, the  rights  of  the  parties  are  deter- 
mined from  the  terms  of  the  contract,  so 
far  as  it  Is  lawful.  The  contract  here  in 
question  consisted  of  the  application  for  In- 
surance made  and  delivered  hy  the  assured 
to  the  defendant,  and  the  policy  of  Insur-  : 
auce  made  and  delivered  by  the  defendant 
to  the  assured.  It  cannot  be  conceded  that 
the  company  was  not  at  liberty  to  Insert 
conditions  in  the  policy  which  were  not  men- 
tioned In  the  application.  The  application 
contained  the  affirmative  stipulations  and 
warranties  made  by  the  assured,  and  the 
policy  contained  the  stipulations  and  limi- 
tations made  by  the  insurer.  The  two  to- 
gether constitute  the  contract  If  the  policy 
of  the  company,  which  was  lEtaued  by  the 
company  upon  receipt  and  approval  of  the 
application,  bad  contained  any  clause  to  | 
which  the  assured  did  not  agree,  be,  of  j 
course,  would  have  been  at  liberty  to  reject 
it,  and  either  demand  a  rescission  and  re- 
turn of  the  premium  paid,  or  insist  upon  a 
policy  without  the  clause  to  which  he  did  not 
assent.  But  when  he  received  the  policy  ! 
and  accepted  it  without  objection,  and  espe-  j 
dally  when,  as  the  record  here  shows,  with 
the  policy  in  bis  possession,  he  twice  renew- 
ed it  for  an  additional  year,  neither  he  nor 
the  beneficiary  can  with  good  reason  claim 
that  there  is  anything  contained  in  It  to 
which  he  did  not  fully  consent  and  agree. 
The  fourth  clause  above  quoted  Is  not  unlaw- 
ful, and  It  cannot  be  eliminated  on  the 
ground  that  It  Is  not  expressly  referred  to  In 
the  application.  The  effect  of  this  clause  Is 
that  the  defendant  did  not  agree  to  Insure 
the  policy  holder  against  Injuries  from  ac- 
cidents received  by  him  during  such  part  of 
the  time  covered  thereby  as  the  assured 
should  be  insane  except  to  the  amount  of 
the  premium  paid;  and  this  regardless  of 
the  question  whether  the  injuries  were  in- 
flicted by  himself,  Intentionally  or  otherwise, 
or  were  received .  by  him  from  some  other 
cause.  Insurance  during  such  Insanity, 
cept  to  that  extent,  was  simply  not  a  part 
of  the  contract;  and  the  agreement,  In  that 
contingency,  was  that  the  company  should 
be  liable  only  for  a  sum  equal  to  the  pre- 
mium paid.  Language  could  not  express  this 
Idea  more  clearly. than  It  is  expressed  in  the 
policy.  The  courts  have  always  construed 
In  favor  of  the  assured  every  ambiguity  and 
uncertain^  In  contracts  of  Insurance.  But 
where  the  words  are  clear  and  free  from  un- 
certainty, and  the  meaning  plain,  the  con- 
tract as  made  by  the  parties  is  beyond  the 
power  of  the  courts  to  change  by  a  forced 
construction.  There  was  good  reason  for  tUo 


insertion  of  the  clause.  A  sane  man  will 
naturally  and  instinctively  protect  talmself 
from  injury,  while  If  Insane  be  might  nn- 
conscionsly  expose  himself  thereto.  It  is  to 
be  presumed  that,  in  fixing  the  amount  to  be 
paid  as  a  premium,  the  company  took  into 
consideration  its  proposed  exemption  from 
full  liability  during  such  insanity,  if  It  should 
occur,  and  reduced  the  premium  acc<wdlngly. 
The  assured  received  the  benefit  of  this 
clanae  in  the  reduced  amount  of  tiie  pre- 
mium, and, hence  the  contract  cannot  be 
deemed  inequitable  or  unfair. 

The  appellant  contends  that  Uie  fourth 
clause  should  be  construed  by  Inteipolatlng 
the  word  "intentionally"  a  second  lime,  mak- 
ing It  read  thus:  "In  case  of  Injoiles  fatal 
or  otbwwtse  intentleDally  inflicted  upon  him- 
self by  the  assured;  or  Intentionally  Inflict- 
ed upon  himself  or  received  by  him  while 
insane;"  etc.  It  Is  obTions  that  tills  would 
be  an  unfair  and  forced  constructloiL  The 
natural  Inference  from  the  context  Is  that 
the  element  of  Intent  was  designedly  omit- 
ted with  respect  to  injuries  happening  to 
him  while  insane,  so  that  in  case  of  Injury 
while  he  was  insane^  ^either  conseionsly  or 
unconsdonsly  Inflicted  by  hlmselt  or  receiv- 
ed by  him  while  In  that  condltlmi,  wfaeth^ 
by  reason  of  his  consequent  Inability  to 
avoid  injury,  or  from  causes  entirely  apart 
from  his  Insanity,  the  company  should  he 
liable  only  to  the  amount  of  the  premium. 
The  language  used  seems  well  adapted  to 
convey  this  meaning,  and  It  Is  apparent  that 
the  word  'intentionally"  was  purposely 
omitted  from  the  second  clause  In  order  to 
avoid  any  question  on  that  point. 

The  cases  holding  that  a  provision  ocempt- 
ing  an  Insurance  company  from  liability  if 
the  assured  shall  commit  suicide  while  In- 
sane does  not  give  exemption  where  the  sui- 
cide Is  the  result  of  the  Insanity  go  upon  the 
theory  that  the  use  of  the  term  'Vraldde," 
or  other  similar  description  of  the  mode  of 
death,  implies  a  conscious  and  voluntary  self- 
destruction,  and  not  an  act  Impelled  by  the 
Insane  delusion,  and  In  that  sense  involmi- 
tary.  They  do  not  apply  to  tills  policy, 
which  makes  the  insane  condition,  and  not 
the  volition  of  the  assured,  the  test  of  non- 
llabUity. 

The  Judgment  is  affirmed. 

We  concur:  ANGBI.LOTTI,  J.;  VAN 
DYKE,  J. 


STOCKTON  V.  BOARD  OT  EDUCATION 
OF  CITY  or  SAN  JOSB  et  al.  (8.  V. 

(Supreme  Gonrt  of  Callfomfa.    Nov.  T,  1904.> 

SCHOOLS— TBACBIBS—DISUSSU.  —  P0WBB8  OT 

BOARD  or  BDTTCATION— LTIflTATIOKS 

or  AUTHoairr. 

1.  Under  St.  3897,  p.  621,  c  15,  art.  9.  S  5. 
authorizing  the  Iroard  of  education  of  a  city  to 
employ,  pay,  and  dismiss  teachers,  and  sectioa 
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14,  p.  G24.  of  said  article,  providing  tbat  tuich- 
ers  elected  to  permanent  positions,  who  are  re- 
ported upon  favorably  by  a  majority  of  the 
committee  on  claasiScatlon,  shall  retoin  their 
po<:itionR  for  the  ensuing  year  without  re-election* 
<uid  shall  be  removed  only  for  cause,  the  board 
of  education  has  the  right  to  remove  any  teach- 
ers, indudinc  those  elected  to  permanent  poai- 
tiona,  at  will,  except  such  teadiers  holding  per- 
manrat  posmims  as  have  been  favorably  re- 
.ported  upon  by  the  committee  on  claasificatloo. 

2,  Nor  does  a  further  provision  of  section  6 
of  said  article  and  act,  to  the  eEfect  that  no 
election  of  a  teacher  shall  be  construed  as  a 
contract,  either  as  to  the  duration  of  time  or 
amount  of  wages,  give  the  teacher  anv  greater 
riijht  or  Becurfty  from  removal,  but  the  object 
of  snch  prwdsion  Is  to  i»otect  the  city  against 
a  claim  that  a  teacher  is  entitled  to  serve  for 
any  particular  time  or  at  any  particular  com- 
pensation. 

3.  Under  St.  1897,  pp.  621,  624.  c  16,  art.  8. 
ff  5,  14,  empowerii^  the  board  of  education  of 
a  city  to  dismiss  teachers,  but  providing  that 
teachers  elected  to  permanent  positions,  and  re- 
ported upon  favorably  by  a  majority  of  the  com- 
mittee on  classification,  shall  be  removed  only 
for  caase,  any  irregularity  In  the  proceedings 
of  the  classification  committee  cannot  avail  a 
teacher  who  has  not  been  favorably  reported  by 
that  committee,  la  proceedings  to  regain  her  po- 
sition. 

Department  1.  Appeal  from  Superior 
Court,  Santa  Clara  County;  M.  H.  Hyland. 

Judge. 

Application  by  Fannie  Stockton  for  a  writ 
of  mandate  against  the  board  of  education 
of  the  city  of  San  Jose  and  others.  From  a 
Judgment  denying  the  application,  plaintiff 
appeals.  Affirmed. 

John  G.  Jnry  and  D.  M.  Delmas,  for  ap- 
pellant. H.  li.  Partridge,  F.  0.  Jacobs,  and 
J.  B.  Patton,  for  respondents. 


ANQELLOTTI,  J.  This  Is  an  appeal,  on 
the  jadgmeot  roU,  from  a  judgment  denying 
the  arollcation  of  plaintiff  for  a  writ  of 
mandate  compentng  defendants  to  admit 
ylalntlfl  to  the  use  and  enjoyment  of  her 
alleged  zigbt  to  act  as  a  teacher  In  the  achool 
department  of  the       of  San  Jose. 

The  plaintiff  baa  never  held  a  "dty"  or 
"city  and  connty**  certtflcate,  ai^  therefore 
does  not  come  wltbln  the  proTlslona  of  sec- 
tion Vtaa,  Pol.  ODde,  proTldlng  that  holders 
of  snch  certificates,  vtaen  elected,  shall  be 
dlsmlaaed  only  for  bwnbordlnatlon  or  other 
causes.  No  (iOieir  provlalon  ct  the  general 
state  law  applicable  to  common  schools  la 
cited  as  precluding  the  board  of  education 
of  the  city  of  San  Joae  from  removing  plain- 
tiff at  its  pleasure,  and  i^alntlff  bases  her 
claim  entirely  upon  certain  proTlstons  of 
the  charter  of  such  dty  as  originally  adopt- 
ed, and  as  they  exlBted  until  amended  In  the 
year  IDOl  (St  1897,  p.  082.  c.  16);  contendhig 
tbat  she  was  regularly  elected  a  "permanent 
J^eacher"  of  the  school  department^  within 
the  meaning  of  snch  provisions,  and  tbat 
she  has  never  been  legally  removed  from  that 
position. 

In  view  of  the  fact  that  the  San  Jose 
charter  pi-ovislons  relative  to  the  status  of 


teachers,  and  the  right  and  manner  of  their 
removal,  were  materially  amended  In  1801 
(St.  1801,  p.  867,  c.  87),  the  question  as  to 
the  proper  construction  of  the  original  char- 
ter provisions  Is  no  longer  of  general  inter- 
est and  affects  only  those  who,  like  this 
plainOfl,  may  hare  been  retired  thereunder. 

As  oTiglnally  adopted,  tbe  charter  provid- 
ed, in  section  6  of  article  9  (page  621),  that 
the  powers  and  duties  of  the  board  of  edu- 
cation are  as  follows:  "Third.  To  employ, 
pay  and  dlsmiw  teachers,  Janitors,  school 
census  marshals^  and  such  persons  as  may 
be  necessary  to  carry  into  effect  the  powers 
and  duties  of  the  board,  and  to  fix,  alter, 
allow,  and  order  paid  their  salaries  or  com- 
pensation, *  •  •  provided,  tbat  no  elec- 
tion of  a  teacher  or  other  i>erson  employed 
by  tbe  board  shall  be  construed  as  a  con- 
tract, either  as  to  the  duration  of  time  or 
amount  of  wages  of  such  person."  It  fur- 
ther provided  for  a  standing  committee  on 
classiflcationt  to  consist  of  two  members  of 
the  board  of  education  and  the  city  superln- 
tmdent,  the  duties  of  tbe  members  of  which 
were,  among  other  things,  to  make  them- 
selves thoroughly  acquainted  by  personal  In- 
spection with  the  wwk.of  every  employd  of 
the  board,  and  to  make  a  written  report  to 
the  board  at  Irast  20  days  before  the  close 
of  any  school  year,  and  to  therein  "dis- 
tinctly state  what  employees  shall,  in  their 
opinion,  be  retained  for  tbe  ensuing  year." 
Section  IS,  art  9.  of  charter.  It  was  fur- 
ther provided  by  section  14  of  article  8 
(page  624)  as  follows,  namely:  "No  teacher 
sball  be  elected  or  appointed  to  a  position 
in  the  school  department,  except  In*  tech- 
nical or  industrial  schools  that  may  be  es> 
tebllshed,  or  as  special  teac)ier  of  some 
branch,  who  does  not  hold  a  California  pri- 
mary or  grammar  grade  certificate^  in  full 
force;  and  no  one  shall  be  elected  to  a 
permanent  position  who  has  not  taught  suc- 
cessfully at  least  one  school  year  In  the 
sdtools  of  the  dty.  All  teachers  thus  elect- 
ed to  permanent  positions  in  the  department, 
who  are  reported  upon  favorably  by  a  ma- 
Jori^  of  tbe  committee  on  classiflcatlon,  shall 
retain  thdr  posltUms  for  the  ensuing  year 
without  re-election,  and  shall  be  removed 
only  tor  cause.  No  teacher  shall  be  re- 
moved from  a  position  held  In  the  schools 
of  the  dty,  except  by  the  votes  of  tour  mem- 
bers of  the  board.  •  •  •"  These  are  the 
only  provisions  that  at  all  bear  upon  plaln- 
tUTs  case. 

The  findings  show  that  on  June  2.  1897. 
tbe  classiflcatlon  committee,  by  Its  written 
report  recommended  that  plaintiff  be  retain- 
ed In  her  position  as  a  teacher  fbr  the  ensu- 
ing sdiool  year.  She  entered  upon  tbe  dis- 
charge of  her  duty  as  such  teacher,  and 
continued  to  act  until  the  close  of  the  school 
year.  June  30,  18^  The  committee  did  not 
report  favorably  upon  her  tor  the  ensuing 
year,  and  she  ceased  to  act  as  a  teacher  until 
December  6,  1898,  when  she  was  elected  "as 
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a  regular  teacher  tn  the  school  department,** 
and  acted  as  such  until  the  end  of  the  school 
jvRT,  June  80,  1809.  The  classification  com- 
mittee recommended  her  for  employment  as 
a  teacher  for  the  school  year  ending  June 
30,  1000,  and  she,  pursuant  to  that  employ- 
ment, entered  upon  her  duties  as  a  teacher, 
and  continued  to  act  until  the  last-named 
date.  The  majority  of  the  classification  com- 
mittee did  not  report  favorably  upon  her  for 
the  ensulDf  school  year,  and  the  report  ex- 
cluding her,  by  falling  to  report  favorably 
upon  her,  was  regularly  adopted  by  the 
board  of  education,  and  she  was  not  re- 
elected. Since  that  time  she  has  not  been 
recognized  as  a  teacher  by  the  board,  and 
has  not  been  allowed  to  perform  any  of  the 
duties  of  a  teacher.  In  addition  to  these 
specific  flndlDgs.-the  trial  court  found  that 
plaintiff  never  was  "elected  to  a  permanent 
position,  or  employed  as  a  permanent  teach- 
er In  the  school  department  of  the  city  of 
San  Jose." 

The  charter,  as  It  then  stood,  nowhere  de- 
fined the  term  "permanent  position"  or  "pei^ 
manent  teacher."  It  made  a  distinction  be- 
tween such  teachers  and  others,  and  by  sec- 
tion 14  of  article  8  sought  to  confer  some  ad- 
vantage as  to  tenure  upon  those  who  had 
been  elected  to  "permanent  positions,"  and 
had  thus  become  "permanent  teachers"  of 
the  department  But  that  advantage,  as  we 
read  the  charter  provisions,  was  the  advan- 
t:igG  of  only  such  permanent  teachers  as 
wore  reported  upon  favorably  by  a  majority 
of  the  committee  on  classification  at  the  close 
of  any  school  year,  and  simply  gave  to  them 
the  right  to  hold  their  positions  for  another 
school  year,  without  re-election  by  the  board, 
unless  removed  "for  cause."  In  other  words, 
there  was  no  "pomanent  position"  in  the 
broad  sense  that  one  elected  to  such  a 
position  continued  to  bold  indefinitely.  In 
the  absence  of  removal  for  cause,  but  the 
position  was  "permanent"  only  so  long  as 
a  majority  of  the  classification  committee 
at  the  close  of  each  school  year  reported 
favorably  upon  the  Incumbent  In  the  ab- 
sence of  such  a  favorable  r^rt  the  board 
of  education,  without  other  cause,  bad  the 
right  to  remove  the  Incumbent. 

Whatever  right  the  incumbent  of  a  "per- 
manent position"  had  to  continue  In  the  por- 
tion, notwithstanding  the  express  desire  and 
act  of  the  board  of  education  to  the  contrary, 
must  be  found  in  that  provision  of  section 
14  of  article  9,  which  declared  that  "all 
teachers  thus  elected  to  permanent  positions 
In  the  department  who  are  reported  upon 
favorably  by  a  majority  of  the  committee 
on  classlficatlbn,  shall  retain  their  positions 
for  the  ensuing  year  without  re-election,  and 
shall  be  removed  only  for  cause."  If  that 
provision  had  not  been  Incorporated  in  the 


charter,  there  could  be  no  doubt  that  the 
board  of  education  could  remove  any  teach- 
er, permanent  or  otherwise,  at  will,  by  a  vote 
of  four  members  of  the  t>oard.  This  provi- 
sion was  the  only  limitation  on  that  absolute 
power  that  was  contained  In  the  charter. 
By  Its  express  terms,  the  limitation  was  ap- 
plicable not  to  all  those  who  had  be«i  mere- 
ly elected  to  permanent  positions,  but  only 
to  those  who,  having  been  so  elected,  were 
favorably  reported  upon  by  a  majority  of  the 
committee  on  classification  at  the  close  of  a 
school  year.  It  gave  to  those  who  were  so 
favorably  reported  upon  the  right  to  continue 
In  their  positions  for  another  school  year,  un- 
less removed  for  cause.  Such  Is  the  plain 
reading  of  the  limitation  upon  the  power  of 
the  board  to  remove  at  will,  and  the  plain- 
tiff, not  having  been  favorably  reported  up- 
on by  the  committee  on  classification  at  the 
close  of  the  school  year  In  1000,  did  not  come 
within  its  provisions. 

The  provision  of  subdivision  8  of  section 
S  of  article  9  of  the  charter,  "that  no  electioo 
of  a  teacher  or  other  person  employed  by 
the  board  shall  be  construed  as  a  contract 
either  as  to  the  duration  of  time  or  amount 
of  wages  of  such  person,"  In  no  degree  as- 
sists the  plaintiff.  The  object  of  this  provi- 
sion was  clearly  to  protect  the  dty  against 
the  claim  of  any  one  who  might  contend  that 
by  reason  of  his  election  he  was  entitled  to 
serve  for  any  particular  time  or  at  any 
particular  compensation.  One  elected  to  a 
position  In  the  department  acquired,  as  claim- 
ed by  plaintiff,  a  "status"  thereby,  bnt  it 
was  a  status  that  could  be  terminated  by  the 
board  of  education  at  any  time,  subject  to 
the  limitations  already  mentioned. 

It  is  contended  that  the  findings  show  an 
Irregularity  In  the  proceedings  of  the  classi- 
fication committee.  In  that  the  majority  re- 
port had  not  been  adopted  at  any  formal 
meeting  of  the  committee,  it  having  been 
prepared  and  signed  by  a  majori^,  and. 
witbont  prior  consultation  with  the  third 
member,  was  presented  to  him  for  signa- 
ture. A  sufficient  answer  to  this  contention 
Is  that;  In  the  absence  of  a  favorable  report 
of  the  committee  as  to  an  Incamtient  there 
Is  no  limitation  on  the  power  of  Um  board 
to  remove  the  incumbent 

In  view  of  our  conclusion  as  to  the  proper 
construction  of  the  charter  provisions.  It  Is 
not  necessary  to  determine  whether  the  spe- 
cific findings  show  that  plaintiff  was  a  "per- 
manent teacher,"  nor  Is  It  necessary  to  con- 
sider the  suggestion  of  defendants  to  the  ef- 
fect that  the  charter  iirovlslons  are  In  con- 
flict with  the  general  state  law  relative  to 
common  schools. 

The  Judgment  Is  affirmed. 

We  concnr:    SHAW,  J.;  VAN  DYKE.  J. 
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FRST  «t  aL  T.  TIGNIBR  et  al.  (S.  F.  2,952.)* 
(Sapreme  Ooart  of  California.    Mot.  7,  1904.) 

AFPEAL-^UFTICISNCT  Or  COUPI.AINT— REVIEW 
— WITNESSES  ~  ACTION  AQAINST  EXBCTTTOB— 
TBSTIUONT  or  A88IONOR— PLBADZHG— AMEND- 
UEMTB— NBW  OAUBI  OV  AOTIOH. 

1.  The  snffidencar  oi  a  cnmplaliit  is  not  re- 
Tievrable  on  appeal  from  an  order  doiyinf  a 
new  trial,  but  only  on  appeal  from  tbe  Jndg^ 
meat. 

2.  Code  CiT.  Proe.  I  1880.  provides  that  an 
assignor  shall  not  be  a  witness  "on  a  claim  or 
demand  a^inst  the  estate  of  a  deceased  iwrson  . 
as  to  any  matter  or  fact  occurring  before  the 
death  of  deceased."  Held,  that  where  one  of 
several  lessees  of  a  building  used  for  miUins 
punwses  assinied  bis  Interest  to  the  others,  and 
after  the  building  was  damaged  by  fire  the  land- 
lord agreed  to  reconstruct  a  kiln  used  in  the 
mill,  in  an  action  against  his  executor  by  the 
tenants  for  breach  of  the  contract  the  assignor 
was  a  competent  witness. 

8.  In  an  action  for  breach  of  contract,  an 
amendment  of  the  complaint  by  Insertiiig  the 
words  "for  a  Tftluable  consideration"  was  not  a 
statement  of  a  new  cause  of  action. 

4.  A  Inndlord,  after  the  damage  of  the  leased 
factory  by  fire,  agreed  to  repair  a  certain  Idln 
In  the  factory,  and  in  an  action  by  Uie  tai- 
ants  for  a  breach  of  the  contract  plaintiff 
amended  the  complaint  by  striking  out  the  al- 
legation that  defendant  "repaired  said  premises 
and  property*'  except  the  Uln.  field,  that  no 
new  cause  of  ac'.:ion  was  averred  by  such  amend- 
ment 

5.  Where  a  building  leased  for  milling  pur- 
poses was  damaged  by  fire,  and  the  landlord 
agreed  to  repair  the  premises  and  rebuild  a  cer- 
tain kiln  nsed  in  the  building  if  the  tenants 
would  rebuild  tbe  parts  of  the  machiceir  dam- 
aged, the  promise  and  performance  of  their 
premise  by  tbe  tenants  was  a  snfficitfit  consid- 
eration for  the  promise  to  rebuild  the  kiln. 

6.  After  plaintiff  had  amended  his  complaint, 
defendant  moved  for  leave  to  amend  his  answer 
by  making  a  special  traverse  of  each  of  tbe  ma- 
terial allmtionB  in  tbe  complaint,  but  the  mo- 
tion was  denied.  Held,  that  on  appeal  It  was 
not  necessary  to  inquire  whether  the  court  was 
correct  in  ruling  that  the  original  answer  suf- 
ficient]}' set  forth  the  defense  of  defendant.  It 
appearmg  that  afterwards,  and  after  all  amend- 
ments to  the  complaint  bad  been  made,  defend- 
ant filed  an  amended  answer,  in  which  ho 
had  an  opportunity  to  deny,  and  did  deny,  all 
the  matdrial  avwmoits  of  tho  complaint  as 
amended. 

Department  2.  Appeal  from  Superior 
Court,  City  and  Coun^  of  Ban  Francisco; 
Jas.  M.  Troutt,  Judge. 

Action  by  John  Prey  and  others,  doing 
business  as  the  Monarch  Milling  Company, 
against  A.  Yigiiler  and  another,  as  executor 
and  executrix  of  tbe  will  of  Frauds  T.  Eisen, 
deceased.  From  a  Judgment  for  plaintiffs, 
defendants  appeal.  Affirmed. 

C.  M.  Jennings,  for  appellants.  Edward  J. 
McCntcben  and  Page,  McCutchen  &  Sells, 
for  respondents. 

McFARLAND,  J.  Judgment  went -In  the 
court  below  for  plaintiffs,  and  tbe  defendants 
appeal  from  an  order  denying  their  motion 
for  a  new  trial.  There  is  no  appeal  from  the 

Judgment   The  action  was  originally  against 

.  I 
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Francis  T.  Eisen  to  recover  damages  against 
him  for  his  failure  to  replace  a  certain  kiln 
used  for  drying  oats  and  other  grains,  which 
kiln  had  been  In  a  house  leased  by  talm  to 
plaintiffs  and  their  predecessors,  and  had 
been  destroyed  by  fire.  During  the  pendency 
of  the  action  Blsen  died,  and  his  executor 
and  executrix  were  substituted  as  defend- 
ants. The  transcript  presents  the  difficulty 
of  diacoTering  what  questions  are  Involved, 
rather  tban  the  dlfflcnlty  of  determining  the 
questions  when  discovered.  Tbe  court,  In  ad- 
dition to  formal  matters,  found  these  facts: 
On  October  7,  1887.  said  Elsen  leased  to  the 
present  plaintUf  Fr^  and  Jesse  Newbauer 
and  J.  C.  HoIIoway,  who  then  composed  tbe 
firm  of  the  Monarch  Milling  Company,  and 
were  engaged  in  the  bnalness  of  manufactur- 
ing meals  of  various  kinds  out  of  wheat, 
oats,  and  other  grains,  certain  premises  In 
San  Francisco,  consisting  of  floors  and  parts 
of  floors  in  the  building  on  SteTenson  street 
known  as  Nos.  12.  14,  and  16,  together  with 
certain  machinery  therein  owned  by  Elsen 
and  used  for  milling  purposes,  and  a  kiln  for 
drying,  situated  on  the  third  floor.  The  said 
lessees  took  possession  and  began  therein 
their  said  bnslness.  Afterwards  HoIIoway 
sold  and  conyeyed  all  his  interest  In  tbe  lease 
and  business  to  the  said  Frey  and  Newbauer, 
and  at  other  times  there  were  sales  of  in- 
terests In  tbe  lease  and  business  to  and  from 
other  parties  until  finally  the  plaintiffs  Frey 
and  Hoffman  and  Schwabacher  became  and 
remained  the  owners  and  continued  to  con- 
duct the  bnslness.  On  the  21st  day  of  Sep- 
tember, 1887,  without  any  fanlt  of  plaintiffs, 
a  flre  occurred,  which  injured  and  damaged 
said  building  and  property,  and  entirely  de- 
stroyed the  kiln  and  some  of  tbe  machinery. 
Immediately  after  the  flre  Eisen  agreed  wttli 
plaintiffs,  and  promised  them  to  repair  the 
premises  and  rebuild  the  kiln  if  plaintiffs 
would  repair  and  rebuild  the  parts  of  tbe 
machinery  which  had  been  damaged  and  de- 
stroyed by  the  flre,  which  plaintiffs  promised 
to  do.  Plaintiffs  complied  with  their  part  of 
this  contract,  and  replaced  said  machinery; 
but  Bisen  neglected  and  refused  to  rebuild' 
said  kiln  or  to  build  any  kiln.  The  kiln  was 
necessary  to  the  proper  conduct  of  said  busi- 
ness of  plaintiffs,  and  they  were  damaged 
by  Elsen's  refusal  to  rebuild  tbe  same  in  the 
sum  of  $756.47,  for  which  amount  Judgment 
was  rendered  against  defendants.  The  evi- 
dence fully  warrants  these  flndings.  The  or- 
der denying  the  new  trial  must  therefore  be 
affirmed,  unless  It  should  be  reversed  upon 
some  of  the  special  grounds  suggested  by  ap- 
pellants; and  we  do  not  think  that  any  of 
such  grounds  are  tenable.  We  will  notice 
such  of  them  as  seem  to  call  for  any  discus- 
sion. 

Appellants  attack  the  sufficiency  of  the 
complaint,  but  as  to  this  matter  It  Is  enough 
to  say  that  the  sufficiency  of  a  complaint  can 
be  considered  only  on  an  appeal  from  the 
Judgment,  and  Is  not  reviewable  on  an  ap- 
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peal  from  an  order  denying  a  motion  for  a  i 
new  trlaL   Bode  t.  Lee,  102  Cal.  683,  36  Pac. 
036,  and  cases  there  cited. 

It  la  contended  that  the  conrt  erred  In 
overruling  appellants'  obJectlonB  to  the  testi- 
mony of  rei^KHidents'  witness  J.  0.  Hollo- 
way;  the  otJectlfMi  being  that  he  was  an  as- 
signor of  reapondenta,  and  therefore  dlsquali- 
fled  as  a  witness,  nndra  section  1880,  Code 
Civ.  Proc..  which  provides  that  an  aulgnor 
shall  not  be  a  wltn^a  "upon  a  claim  or  de- 
mand against  the  estate  of  a  deceased  pe^ 
son,  as  to  any  matter  of  fact  occurring  before 
the  death  of  aucb  deceased  person."  But  the 
objection  was  not  good,  because  Holloway 
had  transferred  all  his  Interest  In  the  lease 
and  business  before  the  fire;  and,  as  the 
cause  of  action  arose  upon  a  contract  made 
after  the  fire  to  which  he  was  not  In  any 
way  a  party,  he  was  not  an  assignor  of  the 
"claim  or  demand"  sued  w. 

We  do  not  see  any  merit  In  the  contention 
that  ttie  action  wm  barred  by  the  statute  of 
limitations.  There  Is  ho  chilm  that  the  ac- 
tion was  not  originally  brought  In  time,  as  It 
was  (Mimmenced  within  one  year  alter  the 
alleged  cause  of  action  accrued.  But  after- 
words  the  respondents,  bj  leave  of  court, 
amended  the  complaint  by  inserting  aMer  the 
averment  of  appellants'  promise  the  words 
"for  a  valuable  consideration,"  and  It  is  con- 
tended that  by  this  amendment  a  new  cause 
of  action  was  averred.  It  Is  obvious,  how- 
ever, that  the  amendment  referred  entirely 
to  the  canse  of  action  originally  alleged,  and 
was  merely  a  statement  of  something  exist- 
ing at  the  time  of  the  accruing  ot  that  cause 
of  action,  and,  being  part  of  It,  and  which  the 
pleader  thought  pn^>er  to  add  in  order  to 
make  the  complaint  more  full.  No  new  cause 
of  action  was  set  up  in  the  amendmrat.  And 
the  same  may  be  said  of  the  other  amend- 
ments—one striking  out  the  words  "and  Hol- 
loway," and  another  striking  ont  the  allega- 
tion that  defendant  "repaired  said  premises 
and  property"  except  the  kiln.  There  is  no 
material  variance  between  the  cause  of  ac- 
tion stated  in  the  complaint  and  the  cause  of 
'action  upon  which  the  judgment  rested. 
The  cause  of  action  alleged  was  the  promise 
of  Eisen  to  rebuild  the  Uln,  and  bis  failure 
to  do  so;  and  upon  these  facta  the  Judgment 
was  rendered. 

The  contention  that  the  claim  or  demand 
presented  to  the  execntw  after  the  death  of 
Elsen  was  Insufficient,  and  was  different 
from  the  cause  of  action  stated  In  the  com- 
plaint. Is  not  maintainable.  The  claim  pre- 
sented was  very  full,  and  stated  as  the 
ground  of  the  demand  the  promise  of  Elsen 
to  rebuild  the  kiln,  and  faia  failure  to  do  so, 
as  alleged  in  the  complaint.  The  promise  of 
respondents  to  replace  the  machinery  and 
their  fulfillment  of  that  promise  constituted 
a  sufficient  consideration  for  Bison's  promise 
to  rebuild  the  kiln. 

After  plaintiffs  had  amended  by.  striking 
out  the  words  "and  Holloway,**  the  defend- 


ants moved  for  leave  "to  amend  tbeir  answer 
by  making  a  special  traverse  of  each  of  tlie 
material  allegations  In  plaintUTs*  complaint.*' 
The  motion  was  denied,  and  appellants  as- 
sign this  ruling  aa  material  error.  It  Is  not 
necessary  to  Inquire  whether  the  court  was 
right  in  holding  that  the  orU^l  answer  Bnf- 
flclently  set  forth  the  defenses  of  defendants, 
and  that,  therefore,  an  amended  answer  -was 
not  called  for,  because  it  appears  that  after- 
wards, and  after  all  the  amendments  to  tlie 
complaint  had  been  made,  defendants  were 
allowed  to  file  and  did  file  an  amended  an- 
swer, in  which  they  had  an  opp<»rtnnity  to 
deny,  and  did  substantially  deny,  all  the  ma- 
terial averments  of  the  complaint  as  amend- 
ed. The  defendants  therefore  could  have 
availed  themselves  of  any  defense  whlcb 
they  had,  and  of  the  rtgbt  to  introduce  evi- 
dence pertinent  thereto;  and  th«y  coold  not 
have  been  in  any  way  prejudiced  by  the  said 
ruling  excepted  to. 

We  see  no  ottier  potaits  calling  for  special 
notiee.  The  merita  of  the  case  He  In  tlie 
questioas  whether  Blsen  promised  to  replace 
the  kiln  upon  the  consideration  that  i^aintUTs 
would  replace  the  machinery,  and  whether 
plalntUf s  woe  damaged  by  his  refusal  to  do 
so,  as  found  by  the  conrt;  and  each  party 
bad  a  fair  opportunity  to  try  those  questions. 
And  aa  there  are  no  good  reascras  for  dis- 
turbing the  condusions  of  the  court  below  as 
to  those  auesUons,  there  is  no  ground  for  re- 
versing the  order  appealed  from. 

The  order  denying  a  new  trial  is  affirmed. 

fre  concur:  HBNSHAW,  J.;  LOBIGAN,  J. 


BATBMAN  BBOS.  v.  MAPBL  et  al.    (S.  P. 
2,067.)* 

(Sapreme  Court  of  California.    Not.  5,  1004.) 

FBINOIFAL  AND  BUBBTT— nCFAIBlfSNT  Of  SDBE- 
Xns'  BiaHTB— inOBPEnDKNT 
TUHSAcnOITS. 

1.  Where  a  contract  prorided  for  payment  for 
materials  delivered  on  their  being  satisfactory  to 
the  architect,  a  further  provision  that  payments 
might  be  made  In  advance  of  delivery  did  not 
constitute  a  waiver  of  the  requirement  of  the 
approval  of  the  architect. 

2.  Under  Civ.  Code,  I  2844,  giving  a  surety 
all  the  ri^ts  ot  a  guarantor ;  section  2840,  ex- 
oneratliv  a  surety  in  the  same  manner  as  a 
guarantor,  and  to  tie  extent  to  which  he  is  prej- 
udiced by  acts  of  the  creditor,  and  section  2819. 
exoneratine  a  guarantor  when,  by  act  of  the 
creditor,  the  original  obligation  la  altered,  or 
the  remedies  of  the  creditors  against  the  prin- 
cipal impaired  or  suspended — he  cannot  com- 
plain of  advancements  by  the  creditor  to  the 
principal,  outside  of  tlie  contract,  to  enable  the 
latter  to  complete  his  contract,  where  the  cred- 
itor makes  no  claim  for  recovery  on  account  of 
such  advancements,  and  where  they  have  in  no 
manner  affected  the  rights  ot  the  surety. 

3.  A  surety  on  a  contract  of  a  mat«lalman 
to  deliver  material  Is  liable,  in  case  of  a  de- 
fault of  bis  principal,  for  the  difference  be« 
tween  the  contract  price  and  the  price  paid  tat 
material  in  open  market. 
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Department  2.  Appeal  from  Saperlor 
Court  of  City  and  Coanty  of  Sao  Francisco; 
John  Hunt,  Judge. 

Action  by  Bateman  Bros,  against  E.  T. 
Mapei  and  otbera.  From  the  judgment  ren- 
dered. plalntUFs  appeal.  Rerersed. 

SoUlTan  &  SolUvan,  for  appellants.  Whlt- 
worth  &  Shurtlefl  and  Cbaa.  A.  Shurtleft.  for 
respondents. 

EOINSRAW,  J.  This  action  was  prosecut- 
ed by  plaintUIs  against  the  defendant  Mapel, 
as  principal,  and  the  defendant  American 
Surety  Company  of  New  York,  as  snretyr  for 
the  sum  of  $2,000,  damages  sustained  by 
plalntUfs  by  reason  of  defendant  Mapel's 
tneach  of  a  contract  between  himself  and  the 
plalntlCta,  for  the  due  perfc»inance  of  which 
contract  the  American  Surety  Company  be- 
came responsible  as  surety.  The  action  was 
tried  against  the  surety  company  alone.  Ma- 
pel had  entered  into  a  contract  with  the 
plalntiils  to  supply  the  latter  at  the  site  of 
the  Hall  of  Justice  building  in  San  Francisco 
"all  the  terra  cotta,  ornamental  pressed  brick 
and  fireprooflng  of  said  Hall  of  Justice 
building.  In  accordance  with  the  plans  and 
specifications  of  same,  and  to  the  satisfac- 
tioo  of  Messra.  Shea  &  Shea,  architects." 
Bateman  Bros,  agreed  to  make  payments  to 
Mapel  of  **nlnety  per  cent,  of  the  value  of 
the  materials  as  per  this  contract,  delivered 
at  said  Hall  of  Justice,  conditioned  that  ma- 
terials are  satisfactory  to  said  Messrs.  Shea 
ik  Shea,  architects."  The  contract  also  con- 
tained the  following  clause:  "It  is  hereby 
further  agreed  that  said  Bateman  Brothers, 
If  they  desire,  may  make  payments  to  said 
Vj.  T.  Mapel  In  advance  of  delivery  of  the 
said  materials  before  mentioned  to  be  fur 
nlshed  to  them,  and  said  B.  T.  Mapel  agrees 
to  accept  such  payments  as  part  payments 
on  this  contract."  The  undisputed  facts  are 
that  Mapel  failed  to  manufacture  and  de- 
liver any  material.  He  was  experimenting 
in  hiB  kUna  and  factories,  but  the  product  of 
them  was  unsatisfactory  and  unacceptable. 
To  aid  him  In  his  endeavors  to  produce  sat- 
isfactory material,  Bateman  Bros,  advanced 
him  moneys  from  time  to  time  to  the  total 
amount  of  some  $7,000.  "Mapel's  efforts  thus 
ending  In  a  failure,  plaintiffs  were  obliged 
to  buy  the  material  in  the  open  market,  and 
did  so  buy  It,  at  a  loss  over  the  contract 
price  of  many  thousands  of  dollara.  The 
gravamen  of  their  action  Is  found  In  para- 
graph 7  of  their  complaint:  TThat  by  reason 
of  the  failure  of  said  Mapel  to  deliver  said 
materials  mentioned  In  said  contract  and 
to  perform  said  contract,  plaintiffs  were 
obliged  to  purchase  said  mat«1als  elsewhere, 
and  were  compelled  to  pay  and  are  now 
obliged  to  pay  for  said  materials  mentioned 
In  said  contract,  and  agreed  to  be  delivered 
by  said  Mapel,  an  amount  more  than  $2,000 
In  excess  of  the  prices  mentioned  In  said 
contract."   This  all^atlon  Is  fully  supported 


!  by  the  evidence,  and  the  court  finds  It  to  be 
;  true.   The  surety  company  set  up  many  de- 
;  fenses,  upon  one  of  which  the  court  found 
in  Its  favor.   This  defense  was  to  the  effect 
j  that  Bateman  Bros,  had  paid  to  the  defend- 
'  ant  Mapel  this  sum  of  $7,000  prior  to  the 
delivery  by  Mapel  of  any  material,  "with- 
out first  or  ever  obtaining  from  Messrs. 
Shea  &  Shea,  architects,  as  In  and  by  said 
contract  required,  a  declaration  or  expression 
or  acknowledgment  upon  their  part  that  the 
materials  prepared  and  manufactured  by  the 
said  B.  T.  Mapel  under  said  contract  prior 
to  the  dates  of  said  payment  and  payments 
Were  satisfactory  to  them,  the  said  Shea  & 
Shea."   Mapel,  it  appears,  had  conveyed  to 
the  surety  company  property  of  the  value 
of  $450  to  Indemnify  it   Judgment  for  this 
amount  was  rendered  In  favor  of  the  plain- 
tiffs, but  they  w^e  refused  further  relief. 

It  thus  appears  that  in  tlie  view  of  the 
court,  the  moneys  so  advanced  by  plain- 
tiffs to  Mapel  without  the  knowledge  of  the 
sprety  company  were  construed  to  be  mon- 
eys advanced  In  violation  of  the  terms  of  the 
contract  and  In  impairment  of  the  surety's 
rights,  and  that  the  surety  was  thus  ex- 
onerated, excepting  for  the  value  of  the  In- 
demnifying property  of  the  principal  which 
it  held  in  its  possession.  The  briefs  in  this 
case  are  devoted  lai^ly,  If  not  wholly,  to 
the  proper  construction  of  the  contract  In 
this  n«ard,  but  In  the  view  which  we  take 
of  the  case,  that  constructlott  Is  wholly  Im- 
material, although  It  may  be  said  that  it  was 
property  construed  by  the  court  The  con- 
tract contemplated  the  privll^e  to  the  plain- 
tiffs to  pay  at  their  pleasure  in  advance  of 
delivery,  but  the  condition  as  to  approval 
by  the  architect  was  not  waived.  It  was 
BtlU  required  that  the  material  should  be  ac- 
ceptable to  the  architects  before  such  pay- 
ment was  Justified  under  the  contract  But 
as  we  have  said,  this  determination  is  Im- 
material, and  qnite  inconclusive  of  the  case. 
If  the  payments  were  made  within  the  terms 
of  the  contract  then  clearly  the  surety  can- 
not be  heard  to  complain.  If  they  were  not. 
then  they  were  mer^y  advancements  of  mon- 
ey made  by  plaintiffs  to  defendant  Mapel, 
entirely  without  tbe  terms  of  the  contract 
and  the  surety  has  no  grievance,  unless  In 
some  substantial  way  his  condition  Is  chan- 
ged, or  a  new  liability  is  sought  to  be  Im- 
posed upon  him  because  of  such  payments. 
"A  surety  has  all  tbe  rights  of  a  guarantor, 
whether  he  becomes  personally  responsible 
or  not"  Civ.  Code,  S  2844.  "A  surety  is 
exonerated  (1)  in  like  manner  with  a  guar- 
antor. (2)  To  the  extent  to  which  be  is 
prejudiced  by  any  act  of  the  creditor  which 
would  naturally  prove  injurious  to  tbe  reme- 
dies of  the  surety  or  Inconsistent  with  his 
rights,  or  which  lessens  his  security."  Id. 
S  2840.  "A  guarantor  Is  exonerated  except 
;  so  far  as  he  may  be  Indemnified  by  the 
j  principal,  If  by  any  act  of  the  creditor,  with- 
I  out  the  consent  of  the  guarantor,  the  orlg- 
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Inal  obligation  of  the  principal  is  altered  in 
any  respect,  or  the  remedies  or  rights  oC  the 
creditor  against  the  principal  In  respect  there- 
to, In  any  way  impaired  or  enspended."  Id. 
S  2S19.  It  Is,  of  course,  well  recognized  that 
the  surety  Is  favored  In  law,  and  that  any 
act  injurious  to  his  rights  will  operate  as 
an  exon«^tlon  under  his  contract  Suther- 
land thus  expresses  it:  "A  surety  la  a  fa- 
vorite of  the  law,  and  where  any  act  Is 
done  by  the  obligee  that  may  injure  him,  the 
courts  are  very  glad  to  lay  hold  of  It  In  his 
favor.  If  the  creditor  does  any  act  Injurious 
to  the  surety,  or  Inconsistent  with  bis  rights, 
•  •  •  he  will  be  discharged."  8  Suthei^ 
land  on  Dam.  Old  Bd.)  S  735.  Thus  the  ques- 
tion whether  the  advancements  made  by 
Bateman  Bros,  were  or  were  not  within  the 
strict  terms  of  the  contract  conid  only  affect 
the  surety  If,  In  fact,  they  were  improperly 
made,  and  If  a  recovery  was  sought  against 
the  surety  because  of  them,  or  because  of 
some  other  change  In  Its  condition  because 
of  them.  But  such  Is  not  this  action.  Plain- 
tiff does  not  plead  the  payments.  He  bases 
no  claim  for  a  recovery  upon  them,  and  the 
surety  can  avail  himself  of  them  to  defeat 
a  recovery  only  If  the  making  of  them  has 
prejudiced  him,  or  If  the  making  of  them  has 
altered  the  original  obligation  of  the  prin- 
cipal In  any  respect  or  if  thereby  the  reme- 
dies or  rights  of  the  creditor  or  of  the  surety 
against  the  principal  have  become  In  some 
way  impaired  or  suspended.  Bucb  Is  not 
the  case  here  presented-  So  far  as  tbe  con- 
tract Is  concerned,  since  no  material  was  de- 
livered by  Mapel,  and  no  material  bad  been 
accepted  by  the  architects,  there  were  no 
payments  to  be  made,  and  the  payments 
which  were  made  were  mere  voluntary  loans 
to  Mapel,  the  better  to  enable  talm  to  per- 
form his  contract  These  advancements  did 
not  Injuriously  affect  the  rights  of  the  surety, 
nor  did  they  affect  them  at  all.  At  the  ut- 
most. It  was  but  a  transaction  outside  of  the 
contract  to  the  benefit  of  both  Mapel  and 
his  surety,  in  that  It  supplied  the  former 
with  money  by  which  be  could  complete  bis 
contract  if  It  were  possible  for  him  to  do 
so  at  all.  So,  as  we  have  eatd,  if  a  recovery 
were  here  sought  against  the  surety  because 
of  these  advancements,  he  might  well  be 
beard  to  say  that  he  was  not  responsible 
therefor,  and  was  exonerated  under  his  bond, 
because  they  were  not  made  In  accordance 
with  its  terms.  And  such  were  the  precise 
facts  in  United  States  v.  Tillotson,  1  Pflne, 
806,  Fed.  Oas.  No.  16,524.  In  that  case  the 
United  States  bad  advanced  to  its  contract- 
ors large  sums  of  money  to  aid  in  the  con- 
struction of  a  fort,  under  a  contract  provid- 
ing restrictions  and  limitations  in  the  pay- 
ment of  the  money,  to  the  effect  that  mate- 
rials should  be  delivered,  with  the  Invoices, 
at  the  fort,  and  pronounced  by  tbe  engineer 
of  proper  quality,  and  that  payments  should 
be  made  at  the  end  of  each  month  for  the 
woik  actually  performed.  Tbe  United  States 


sued  tbe  surety  upon  his  bond,  alleging  Uiat 
of  the  large  advancements  so  made  the  con- 
tractors bad  accomited  In  -work  and  material 
for  but  a  very  small  snm,  and  tbe  recovery 
was  sought  for  the  difference  between  tbe 
amounts  so  advanced  by  the  United  State* 
and  the  amounts  accounted  for  by  tbe  con- 
tractors. But  it  was  made  to  appear  tbat 
the  payments  by  the  United  States  were 
without  the  terms  of  the  contract  and,  un- 
der the  plainest  principles  of  suretyship,  it 
was  held  tbat  the  limitations  as  to  paym«it 
ran  with  the  surety's  contract,  and  that  tb^ 
were  exonerated  as  to  all  paymente  made  not 
in  accordance  with  these  limitettons  and  con- 
ditions. So  bere^  as  has  been  said.  If  tbe 
recovery  were  sought  for  the  $7,000  so  ad- 
vanced, the  materials  for  which  were  aot 
furnished,  tbe  surety  could  rightfully  claim 
his  exoneration.  But  such  Is  not  this  action. 
The  surety  has  not  been  Injured  by  thesp 
payments,  and  a  recovery  Is  not  sought  on 
account  of  them.  The  case,  m  effect,  is  that, 
notwithstanding  the  liberality  of  the  plain- 
tiffs In  advancing  moneys  to  enable  the  con- 
tractor to  furnish  the  material,  he  still  failed 
to  do  so,  compelling  plaintiffs  to  purchase 
tbe  material  In  open  market  and  for  tbe  dif- 
ference between  the  contract  price  and  the 
price  paid  In  open  market  the  surety  la  re- 
sponsible to  the  extent  of  his  undertaking. 

It  follows,  tberefore,  that  the  allied  de- 
fense is  not  a  defense  to  tbe  action,  and  that 
upon  the  facta  found  plaintiff  is  entitled  to 
the  judgment  prayed  for.  It  la  tberefore  or- 
dered that  the  Judgment  appealed  from  be 
reversed,  and  that  upon  the  findings  made 
the  conrt  enter  its  Jndgmwt  in  fttvor  of 
plaintiffs. 

Weconcnr:  HcFABLAND,  J.;  LOBIOAM, 

J. 


GABRIEL  V.  BANE  OF  SUISUN.  (Saa 
1,07&) 

(Supreme  Court  of  Callfomia.    Nov.  9,  1901.) 

UABTEB  AND  BERVAST—VFXUS  OV  KHPLOTHKHT 

— FRBSUllFTIONS  —  EVIDENCE  —  COBPOBAnC 
HINUTES— AJTBAL— BIVIEW  OF  FINDZN08. 

1.  Under  Civ.  Code,  I  2012;  providhig  that 
where,  after  the  ezpiraticoi  of  on  agreement  re- 
specting wages  and  term  of  service,  the  parties 
continue  tbe  relation  of  master  and  servant, 
they  ate  presumed  to  have  renewed  the  agree- 
ment for  the  same  wages  and  term  of  service, 
evidence  showing  that  plaintiff  had  been  em- 
ployed for  the  year  1S9S  at  an  annual  salary  of 
$1,200,  payable  monthly,  and  that  he  continaed 
In  that  employment  during  the  first  two  months 
of  1899,  raises  the  presumption  that  the  em- 
ployment was  renewed  for  ue  same  wages  and 
term  as  for  1898. 

2.  An  appellate  court  cannot  Interfere  with 
the  finding  of  tlw  trial  court  on  ccmflictlng  evi- 
dence. 

3.  The  minutes  of  the  meeting  of  the  directors 
of  a  corporation  are  not  conciusive  evidence  of 
the  terms  of  a  «>ntract  between  the  corporation 


^  Be*  lUit«r  mi  Sarvant,  vol.  u.  C«at.  Dig.  SI 
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and  another,  where  the  latter  had  no  knowl- 
edge of  8Qch  minutes. 
McFarland.  J.,  dissenting. 

In  BaDk.  Appeal  from  Snperlor  Court, 
Solano  Oounty;  A.  J.  Bncklea,  Judges 

Action  b7  7.  Wm.  Oabriel  against  the 
Bank  of  SolnUL  From  a  Judgment  for  plain- 
tiff, and  from  an  order  denjing  a  new  trial, 
defendant  appeals.  Affirmed. 

Oeo.  A.  Lamont,  for  appellant  Gregory  & 
Gr^ory  and  O.  B.  Cogblan,  for  reepondent 

SHAW,  J.  Tbia  la  an  action  to  recover 
$1,000  as  damages  for  a  breach  of  contract 
of  employment  ot  the  plaintiff  by  the  de> 
fondant.  The  d^endant  appeals  from  the 
judgment,  and  tsom  an  order  denying  Its 
motion  for  a  new  trial. 

The  court  below  finds  that  the  defendant 
employed  plaintiff  as  Its  assistant  cashier 
and  bookkeeper  on  or  about  January  1, 1899. 
for  the  year  1889  at  a  salary  of  9100  per 
month,  payable  monthly,  and  that  plaintiff 
entered  upon  service  of  defendant  under  said 
employment,  remained  In  its  said  service  un- 
til March  1,  1809,  was  then  wrongfully  dis-* 
charged  by  the  defendant,  and  was  not  al- 
lowed to  remain  In  said  employment  for  the 
remainder  of  the  year  1889,  whereby  he  waa 
damaged  In  the  sum  of  $1,000,  finr  whlcb 
man  the  Judgment  was  rendered. 

It  Is  contended  that  the  evidence  does  not 
support  the  finding  that  the  plaintlfl  was  em- 
ployed by  the  year  for  the  year  1889.  This 
contentloD,  however,  cannot  be  sustained. 
The  plaintiff  testified  that  he  was  employed 
as  bookkeeper  and  assistant  cashier  In  July, 
1885,  and  was  continued  In  that  employ- 
ment to  the  end  of  that  year  "at  a  salary 
«f  $100  a  month— $1,200  a  year."  He  then 
proceeds  as  follows:  "I  was  employed  after 
that  at  the  end  of  December,  1895,  in  the 
same  capacity,  for  the  year  1896,  at  the 
same  salary — $1,200.  I  continued  In  that 
employment  dnrlng  the  whole  year  1896.  I 
was  again  employed  December,  1896.  for  the 
year  1887,  in  the  same  capacity,  at  the  same 
salary.  I  remained  in  the  employment  dur- 
ing the  year  1897.  I  was  again  employed  at 
the  end  of  1897  for  1898,  In  the  same  capac- 
ity, at  the  same  salary,  payable  monthly.  I 
<rontlaned  in  that  capacity  during  the  year 
1898.  Q.  Did  you  continue  in  the  service  of 
the  bank  in  tiiat  capacity  any  longer  than 
1898?  A.  I  did;  two  months — January  and 
February,  1899" — and  further  that  he  then 
quit  the  employment  because  he  was  dis- 
charged the  defendant.  By  the  provi- 
sions of  section  2012.  Civ.  Code,  "Where, 
after  the  expiration  of  an  agreement  respect- 
ing the  wages  and  term  of  service,  the  par- 
ties continue  the  relation  of  master  and  serv- 
ant they  are  presumed  to  have  renewed  the 
agreement  for  the  same  wages  and  term  of 
service."  The  above  testimony  sufilclentiy 
shows  tiiat  the  plaintiff  had  been  employed 
for  the  year  1898  at  an  annual  salary  of 
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$1,200,  payable  monthly,  and  that  he  contin- 
ued in  that  employment  during  the  first  two 
months  of  1899.  From  this  the  presumption 
arises,  under  the  section  quoted,  ttiat  the 
employment  was  renewed  for  the  same  wa- 
ges and  term  as  for  the  previous  year. 
There  was  evidence  contrary  to  this,  but  we 
cannot  interfere  with  the  finding  of  the  court 
because  of  the  conflict.  The  minutes  of  the 
meeting  of  the  directors  of  the  corporation 
cannot  be  considered  as  conclusive  evidence 
of  the  terms  of  the  contract,  where,  as  in 
this  case,  tlie  plaintiff,  one  of  the  contract- 
ing parties,  had,  as  he  testified,  no  knowl- 
edge thereof. 

The  appellant  further  contends  that  the 
evidence  shows  that  the  contract  of  employ- 
ment. If  made  for  the  year  1898,  was  rescind- 
ed after  two  months  by  mutual  consent  It 
is  sufficient  to  say  on  this  point  that  while 
there  was  some  evidence  tending  to  show  a 
rescission,  there  was  sufficient  evidence  to 
the  contrary  to  Justify  the  finding  of  the 
court 

The  Judgment  and  order  are  afllrmed. 

We  concur:  BEATTY,  0.  J.;  ANOBL- 
DOTTI,  J.;  HENSHAW,  J. 

McFARLAND,  J.  I  dissent.  I  do  not 
think  there  is  any  support  In  the  evidence 
for  the  finding  that  the  plaintiff  was  em- 
ployed by  tlie  year  for  the  year  1899. 


HARLOW  et  al.  v.  OREGONIAN  PUB.  CO. 
et  aL 

(Supreme  Court  of  Or^ion.   Dea  8,  1904.) 

nSWBFAPKBS  —  CA.BBIEB  BOUTS  CONTBA.OT8  — 
BBEAGH— IN JD NOTION— ADiqnATE  BEStEDY  AT 
LAW— SPBCinc  PEEFOBMAHCE— MUTUAI,ITT. 

1.  Where  a  newspaper  carrier  route  contract 
required  the  carrier  to  deliver  the  paper  to  all 
paying  subscribers  within  a  designated  twritory, 
to  endeavor  to  increase  its  circulation,  to  col- 
lect Bubscriptiona,  and  to  pay  weekly  for  all 
papers  taken  from  the  office,  receiving  as  com- 
pensation t<3T  his  labor  a  certain  proportion  of 
the  subscription  price  of  the  papers,  and  de- 
clared that  the  relation  should  continue  until 
one  party  or  the  other  considered  a  separation 
necessary,  and,  if  the  parties  were  then  unable 
to  asrree  ou  a  proper  method  of  doing  so.  arbi- 
trators should  be  appointed,  either  party  could 
terminate  the  contract  at  hia  election,  subject  to 
liability  to  the  other  for  such  damages  as  re- 
sulted therefrom. 

2.  Where  a  newspaper  carrier  route  contract 
provided  for  arbitration  on  the  termination  of 
the  Ame  by  either  party,  and  the  carrier  could 
obtam  adequate  redress  by  the  recovery  of  dam- 
ages for  breach  thereof,  he  was  not  entitied  to 
an  injunction  restraining  the  termination  or 
breach  of  the  contract. 

8.  Where  a  newspaper  carrier  route  contract 

grovided  for  the  rendition  of  personal  services 
7  the  carrier,  the  performance  of  which  could 
not  be  specifically  enforced  by  a  court  of  equity, 
the  carrier  was  not  entitled  to  compel  specinc 
iwrformance  of  the  contract  by  the  publisher. 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  11.  O.  George,  and 
Alfred  F.  Sears,  Judges. 
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Suit  hj  F.  E.  Harlow  and  another  against 
fbe  Otegonlan  Publlahlng  Company  and  an- 
other. From  a  decree  In  ftiTor  of  defendant!, 
complainants  appeal.  Affirmed. 

On  AprU  11,  1864.  the  defendant  Plttock, 
at  that  time  the  owner  and  proprietor  of  the 
Dally  Morning  Oregonlan,  entered  into  the 
following  written  contract  with  one  Myron 
M.  South  worth: 

"A  memorandum  of  an  agreement  made 
this  11th  day  of  April.  A.  D.  1864,  between 
Henry  L.  Plttock,  of  the  City  of  Portland, 
UregoD,  and  Myron  M.  Soutbworth,  of  the 
same  place,  that  the  said  Henry  L.  Pittock 
has  for  the  sum  of  $350  to  be  paid  in  week- 
ly Installments  of  $5  each,  sold  and  trans- 
ferred to  the  said  Myron  M.  Soutbworth  the 
Bole  right  and  privilege  to  carry  and  collect 
subscriptions  for  the  Dally  Morning  Oregon- 
ian  newspaper  In  all  that  portion  of  said  city 
south  of  Alder  street;  tbat  the  said  Myron 
M.  Southworth  Is  to  have  one-tbird  of  the 
subscription  price  of  the  said  newspaper  for 
bis  labor,  with  the  privilege  of  selling  his 
Interest  therein  to  a  suitable  party,  and  can- 
not otherwise  be  deprived  of  the  advantages 
and  benefits  of  this  contract,  although  the 
said  newspaper  may  change  bands,  unless 
he  willfully  neglects  or  refuses  to  fulfill  bis 
portion  of  said  contract,  and  that  said  Myron 
M.  Southworth  agrees  to  carry  faithfully 
and  carefully  the  said  newspaper  to  every 
*  paying  subscriber  In  said  district  for  the 
above-named  compensation,  to  endeavor  to 
Increase  its  circulation  on  all  occasions,  to 
procure  as  mucb  advertising  patronage  for 
It  aa  possible  without  any  percentage,  to  en- 
ter Into  no  contract  with  any  other  newspa- 
per published  In  this  city  without  permission 
from  the  proprietor  of  said  newspaper,  to  be 
responalble  and  pay  weekly  for  all  papers 
taken  from  the  office  and  to  comply  with 
all  rules  and  regulations  not  directly  con- 
trary to  the  above  agreement,  the  proprietor 
may  from  time  to  time,  as  he  thinks  proper, 
to  adopt  for  the  benefit  of  said  newspaper. 
It  Is  alao  agreed  that  In  case  either  part; 
considera  separation  neceaaary  and  both  can- 
not agree  upon  a  proper  method  of  doing 
so,  each  shall  appoint  a.  man  to  act  for  bim; 
If  they  cannot  agree  they  shall  bave  power 
to  call  on  a  third  man  whose  decision  shall 
be  binding.  The  said  M.  M.  Southworth 
binds  himself  to  carry  the  said  paper  for 
12%  cents  for  each  subscriber  weekly,  wheth- 
er the  subscription  price  be  raised  or  not 
[Signed;]  Henry  L.  Pittock.  [Signed]  pyron 
M.  Southworth." 

Soutbworth  carried  and  delivered  the  pa- 
per, collected  subscriptions,  and  otherwise 
fulfilled  the  obligations  of  bis  contract,  until 
May  25,  1865,  when  be  sold  and  assigned 
his  Interest  thwein  to  Ballard  &  Sappington. 
They  performed  the  contract  for  some  time, 
and  then  sold  to  other  parties;  and  thus, 
through  successive  sales  and  purchases,  it 
came  to  John  Harlow  In  1868.  Harlow  In 
turn  carried  out  the  contract,  complying  with 


all  its  terms*  until  bis  deaOi,  In  1882,  when 
he  bequeathed  it  to  his  son,  the  plabitlff  F. 
B.  Harlow.  On  the  27th  of  September,  1898. 
F.  B.  Hariow  sold  to  his  coplalntiff  an  undi- 
vided one-third  interest  therein.  In  Febm- 
ary,  16^  the  Oregonlan  Publishing  Compa- 
ny 'Succeeded  to  the  rights  of  PIttoiA  in  the 
newspaper.  During  the  period  from  tbe  date 
of  tiie  Southworth  contract;  In  1864,  until 
September  18, 1901,  with  the  knowledge,  con- 
sent, and  acQUtescence  of  tbe  defendants. 
Southwortb  and  bis  various  assignees,  in- 
cluding the  plaintiffs  and  their  father,  de- 
livered the  paper  and  collected  subscriptions 
in  all  that  portion  of  the  dty  of  Portland 
south  of  Alder  street.  On  September  18, 
1901,  tile  defendant  pnbllstiing  company  no- 
tified tbe  plaintUfs,  In  writing,  that  it  bad 
decided  to  confine  their  operations  und«  the 
Soutbworth  contract  to  the  territory  north 
of  Alder  street,  which  was  embraced  wltb- 
In  the  corporate  limits  of  Portiand  at  the 
time  the  contract  was  made  in  April.  1864. 
and  that  on  and  after  November  4th  follow- 
ing It  would  place  other  carriers  In  tbe  terri- 
tory tberetttfore  covered  by  plalntUh,  but 
which  was  not  Inclnded  within  such  bound- 
aries. This  SDit  was  tbonupon  toimedlately 
commenced  by  plaintiffs  to  enjoin  and  re- 
strain defendants  from  refusing  to  furnish 
them  papers  to  deliver  to  subscribers  resid- 
ing south  of  Alder  street  but  outside  the 
boundaries  of  the  dty  as  they  existed  in 
1864^  and  also  to  enjoin  and  restrain  defend- 
ants from  undertaking  on  their  own  behalf 
to  ddiver  papers  or  collect  subscriptions  In 
the  disputed  territory,  on  tiie  ground  that 
such  territory  was  embraced  within  the 
terms  of  the  Southworth  contract  A  de- 
murrer to  the  comphiint  was  overruled,  and 
defendants  answered.  On  April  1,  1902,  but 
before  the  trial,  the  defendant  publishing 
company  served  written  notice  on  the  plain- 
tiflto  that  on  and  after  Jone  7,  1902,  It  would 
cease  to  sell  or  driver  tbe  Uomlng  Oregonl- 
an to  them  or  their  agents  or  representatives 
for  delivery  to  subscribers  within  tbat  part 
of  the  city  south  of  Alder  street,  and  that  it 
would,  from  and  after  the  data  mentioned, 
deliver  or  cause  tiie  papers  to  be  delivered  to 
subscribers  residing  within  such  territory. 
The  plalntiflFs  thereupon  filed  a  supplemental 
complaint,  setting  out  the  repudiation  and 
threatened  breach  ot  the  contract  by  the  de- 
fendants, and  pnying  for  an  injunction  re- 
straining tbera  from  reftising  to  comply  with 
tbe  Southworth  contract  and  ftom  deliver- 
ing papers  or  cansbig  them  to  be  delivered 
to  subscribers  residing  within  the  district 
covered  by  such  contract  A  demniTN'  to 
the  supplemental  complaint  was  overruled. 
Defendants  answered,  admitting  the  service 
of  tbe  notice,  and  that  it  claimed  the  con- 
tract to  be  void,  but  denying  tbe  other  alle- 
gations therein.  The  cause  was  tried  npon 
the  pleadings  and  evidence,  and  a  decree  en- 
tered dismissing  tbe  suit  from  which  the 
plaintiffs  appeal. 
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W.  W.  Cotton,  for  appellants.  Bufus  Mal- 

]orj,  for  respondents. 

BEAN,  J.  (after  stating  the  facts).  As- 
suming, for  the  purposes  of  the  opinion,  that 
the  plaintiffs  have  legally  succeeded  to  the 
Eights  of  SouthwcH-th  under  the  original  con- 
tract, and  stand  In  his  place  and  stead,  en- 
titled to  all  the  rights  and  privileges  given 
him  b7  Its  terms,  and  that  It  embraces  all 
the  territory  claimed  by  them,  there  are 
two  reasons  why  this  suit  could  not  be  main- 
tained after  the  repudiation  of  the  entire 
contract  by  the  defendants,  and  the  service 
on  the  plaintiffs  of  notice  to  that  effect  in 
June^  1902:  First,  the  plaintiffs,  if  they  are 
entitled  to  any  relief  at  all,  have  a  full  and 
complete  remedy  at  law;  and,  second,  the 
remedy  by  Injunction  or  speciflc  perform- 
ance Is  not  mutual.  It  could  not  be  invoked 
by  the  defendants  against  the  plaintiffs,  as 
the  contract  Is  not  and  never  was,  capable 
of  being  specifically  enforced  or  enjoined  at 
the  suit  of  Plttock  or  the  defendant  publish- 
ing company.  The  contract  between  Plttock 
and  Southworth  created  substantially  the 
relation  of  employer  and  employ^,  and  this 
relation  c^tinued  as  to  those  who  succeeded 
to  Southwortb'B  interest.  By  its  terms, 
Southwortb  (whom  we  shall  hereafter  as- 
sume Includes  parties  who  have  legally  suc- 
ceeded to  his  rights),  was  to  carry  and  de- 
liver the  paper  to  all  paying  subscribers  with- 
in the  designated  territory,  to  endeavor  to 
Increase  Its  circulation,  to  collect  subscrip- 
tions therefor,  and  to  pay  weekly  for  all 
papers  her  took  from  the  office,  receiving  as 
a  compensation  for  *'his  labor"  a  certain  pro- 
portion of  the  subscription  price  of  the  pa- 
I>er.  This  relationship  was  to  continue  until 
one  party  or  the  other  considered  a  "separa- 
tion necessary."  xn  that  event,  if  the  par- 
ties were  unable  to  agree  upon  "a  proper 
method  of  doing  so,"  each  was  to  appoint 
one  arbitrator,  who,  if  they  could  not  agre^ 
should  choose  another,  whose  decision  should 
be  final.  Tbore  may  be  room  for  controversy 
as  to  the  Intent  and  meaning  of  the  arbitra- 
tion clause,  but  it  seems  to  us  that  it  was 
Intended,  in  case  eitlier  party  should  desire 
to  terminate  the  contract,  to  provide  a  sim- 
ple and  inexpensive  method  or  means  by 
which  Its  value  to  the  other  could  be  deter- 
mined, and  the  amount  to  be  paid,  if  any, 
by  the  one  desiring  the  separation,  ascer- 
tained. The  contract  was  undoubtedly 
thought  to  be  advantageous  to  both  parties 
at  the  time  It  was  made.  Southworth  paid 
$350  for  the  sole  right  to  carry  and  deliver 
the  papers,  and  to  receive  as  a  compensation 
therefor  a  certain  portion  of  the  subscription 
price.  This  he  supposed  to  be  a  valuable 
right,  and  one  which  would  Increase  largely 
In  value,  according  to  his  Industry  and  dili- 
gence, in  extending  the  circulation  of  the  pa- 
per, and  the  character  of  the  services  which 
he  should  render  to  its  patrons.  Pittock, 
on  the  other  hand,  was  contracting  for  the 


future  circulation  of  his  paper,  and  the  col- 
lection of  subscriptions  therefor  Iii  the  given 
territory,  and  this  he  undoubtedly  believed 
to  be  of  value  to  the  paper.  It  was  to  pro- 
tect these  rights,  and  to  prevent  the  termina- 
tion of  the  contract  by  either  without  mak- 
ing compensation  to  the  other,  that  the  ar- 
bitration clause  was  inserted.  This,  it  ap- 
pears to  us,  is  Its  true  Intent  and  meaning. 
We  cannot  think,  however,  that  the  agree- 
ment contemplated  that  the  personal  rela- 
tionship between  the  parties  should  neces- 
sarily continue,  against  the  will  of  either, 
until  the  amount  of  compensation  should  be 
ascertained  in  the  manner  therein  provided. 
Either  party  could  terminate  the  contract: 
when  he  considered  it  necessary,  but,  if  the 
parties  were  unable  to  agree  as  to  the  amount 
of  compensation  to  be  paid  by  one  to  the- 
other  on  account  of  such  separation,  they 
were  to  submit  that  matter  to  arbitration^ 
but  not  the  right  to  terminate  the  contract 
The  provision  as  to  the  duration  of  the  con- 
tract and  the  method  to  be  employed  in 
separation,  or  for  determining  the  value  in 
case  seiiaratlon  should  be  deemed  necessary, 
did  not  prevent  either  party  from  dissolving 
the  relation  between  them  at  any  time,  sub- 
ject to  liability  to  the  other  for  such  dam- 
ages as  he  may  have  sustained  If  It  was  not 
done  In  the  manner  provided.  The  contract 
created  such  a  relationship  of  trust  and  con- 
fidence between  the  parties  that  a  court  of 
equity  will  not  compel  a  continuation  there- 
of against  the  will  of  either,  but  will  leave 
the  Injured  party  to  his  relief  at  law.  The 
contract  by  Its  terms,  was  subject  to  ter- 
mination at  any  time;  the  party  desiring  the 
termination,  however,  to  pay  Its  value  to  the 
other.  If  the  termination  or  separation  took 
place  In  the  manner  provided,  the  value  or 
amount  to  be  paid  would  be  ascertained  and 
determined  by  arbitrators.  If  not  the  party 
guilty  of  the  breach  would  he  liable  In  an 
action  at  law  for  damages,  the  same  as  for 
the  breach  of  any  other  contract 

It  follows,  therefore,  that  whether  the  ac- 
tion of  the  defendant  corporation.  In  repudiat- 
ing the  contract  and  notifying  the  plaintiffs 
that  it  would  no  longer  be  bound  thereby  be 
deemed  a  separation  within  its  terms,  or  a 
breach  thereof,  the  effect  was  to  terminate 
the  contract;  and  "the  only  question  between 
the  parties  remaining  for  adjustment  Is  the 
amount  If  any,  to  be  paid  by  the  defendants 
to  ^e  plaintiffs  on  account  of  such  separa- 
tion, or  breach.  That  question  Is  not  cognlz- 
ajble  by  a  court  of  equity.  An  injunction  to 
restrain  the  breach  of  a  personal  contract, 
or  one  relating  to  personal  property,  or  a 
mandatory  injunction  to  compel  speciflc  per- 
formance of  such  a  contract  will  not  be 
granted  when  the  recovery  of  damages  at 
law  would  adequately  redress  the  Impending 
Injury.  Chicago  &  A.  R.  Co.  v.  New  York, 
Lake  Erie  &  W.  B.  Co.  (C.  C.)  24  Fed.  516; 
Richmond  v.  Dubuque  &  Sioux  City  R.  Co., 
33  Iowa,  423;  Port  Clinton  R.  Co.  v.  Cleve- 
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land  &  Toledo  Co.,  13  Ohio  St  545;  26 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  17.  Indeed* 
the  basis  of  equitable  interference  In  cases  of 
spedfle  performance  la  a  want  of  an  ade- 
quate remedy  at  law.  Mr.  Waterman  Bays: 
"A  court  of  equity  will  not  grant  relief  where 
the  complaining  party  will  not  be  deprived 
of  any  legal  right  by  withholding  It,  unless 
he  can  show  clearly  that  he  Is  entitled  to 
the  relief  sought  If  the  plaintiff  has  an 
adequate  remedy  at  law,  he  must  seek  his 
redress  there."  Waterman,  Spec.  Per.  8  9. 
The  same  role  Is  laid  down  by  Judge  Story, 
Mr.  Fry,  and  Mr.  Pomeroy.  1  Story.  Equity 
(10th  Ed.)  S  716;  Fry.  Spec.  Per.  I  12;  Pom- 
eroy, Spec.  Per.  (2d  Ed.)  §  24. 

It  Is  admitted,  as  we  understand  it,  that  a 
court  of  equity  will  not  decree  a  specific  per- 
formance of  the  contract  In  suit  because  it 
requires  varied  and  continuous  acts  on  the 
part  of  the  defendants,  but  it  is  argued  that 
it  will  enjoin  the  defendants  from  violating 
the  contract  by  delivering  papers,  or  causing 
them  to  be  sold  and  delivered,  within  the 
territory  embraced  in  plaintiffs'  contract,  un- 
til Bucb  time  as  the  defendants  take  the  prop- 
er steps  provided  In  the  contract  for  its  ter- 
mination. Although  the  remedy  suggested 
is  negative  rather  than  afflrmatlT^  It  is,  In 
effect,  a  decree  for  the  performance  of  the 
contract.  Enjoining  the  defendants  from  de- 
livering papers  or  causing  them  to  be  sold 
and  delivered  in  the  disputed  territory  would 
practically  enforce  the  contract,  and  require 
ttaem  to  furnish  the  papers  to  the  plalntitrs 
to  be  80  delivered.  A  prohibition  preventing 
a  violation  of  the  contract  by  the  defendants 
would  in  this  case  as  effectually  compel  Its 
performance  as  an  afOrmatlve  order  to  that 
effect  The  leading  case  holding  that,  al- 
ttiongb  a  court  of  equity  cannot  compel  the 
spedfle  performance  of  a  personal  service 
contract,  It  may  enjoin  a  violation  of  the  neg- 
ative proTlslons  thnreof,  la  that  of  Lumley 
T.  Wagner,  1  De  Oez,  M.  &  O.  604.  In  that 
case  the  defendant  had  agreed  with  plalntUf 
to  sing  at  blB  theater  for  a  definite  tlme^ 
and  not  to  sing  elsewhere.  She  threatened 
to  fling  at  another  theater  In  violation  of  her 
contract  In  a  snit  to  enjoin  her  from  so  do- 
ing, the  court  held  that  It  could  not  enforce 
the  affirmative  part  of  the, contract,  because 
it  could  not  compel  tiie  defendant  to  sing,  but 
it  could  and  would  enjoin  and  restrain  her 
from  Blnglng  elsewhere.  In  this  case  the 
contract  was  Cor  a  definite,  fixed  time,  and 
plaintiff's  remedy  at  law  was  manlfestiy  in- 
adequate, because  the  damages  which  would 
accme  to  him  by  a  violation  of  the  contract 
by  the  defradant  could  not  be  ascertained 
with  any  certainty.  The  same  la  true  of 
Singer  Sewing  Machine  Co.  v.  Union  Button- 
hole Co.,  1  Holmes.  263,  Fed.  Cas.  No.  12,904; 
Standard  Fashfon  Oa  v.  Siegel-Cooper  Co., 
167  N.  T.  eO,  61  N.  B.  40S,  43  L.  a  A.  864. 
68  Am.  St  R^  749;  Burlington  v.  Burling- 
ton Water  Co.,  86  Iowa.  266,  63  N.  W,  ^40; 
and  other  cases  dted  by  the  plalnttflb. 


We  are  therefore  of  the  opinion  Hiat  plain- 
tiffs cannot  maintain  this  suit  for  the  reasons 
stated.  There  la,  however,  another  objection 
to  the  enforcement  of  the  contract  in  equity  at 
the  suit  of  the  plaintiffs,  and  that  Is  because 
the  remedy  Is  not  mutual,  and  defendants 
could  not  compel  the  plaintiffs  to  perform. 
It  la  a  fundamental  rule  of  equity  that  when, 
from  the  nature  of  the  contract  It  is  incapa- 
ble of  being  enforced  against  one  party,  that 
party  is  rendered  equally  incapable  of  en- 
forcing It  against  the  other,  tbough  its  exe- 
cution In  the  latter  way  might  in  Itself  be 
free  from  the  difficulty  attending  its  execu- 
tion In  the  former.  Unless  a  court  of  equity 
can  eiecute  the  contract  on  both  aides,  it 
will  generally  not  Interpose  In  behalf  of  ei- 
ther party.  To  compel  one  to  perform  spe- 
cifically, and  send  the  other  to  a  court  of  law 
to  recover  damages,  would  be  In  violation  of 
the  establlBhed  principles  of  equity.  Pom- 
eroy, Spec.  Per.  {2d  Ed.)  $  165;  Fry,  Spec 
Per.  S  286;  Waterman,  Spec.  Per.  S  198; 
Marble  Co.  v.  Ripley,  10  Wall.  339,  19  U  Ed. 
965;  Richmond  v.  Dubuque  &  Sloui  City  R. 
Co.,  33  Iowa,  423;  Tyson  v.  Watts,  1  Md. 
Ch.  13;  Hoover  v.  Calhoun,  18  Grat.  109; 
Shenandoah  Valley  R.  Co.  v.  Dnnl^p,  86  Va. 
346,  10  S.  E.  230;  26  Am.  &  Eng.  Enc.  t^w 
(2d  Ed.)  28.  Now,  as  we  have  already 
stated,  among  the  stipulations  in  the  contract 
for  performance  by  Southworth  are  that  he 
shall  carry  the  paper  faithfully  and  carefully 
to  eveiy  paying  subscriber  In  the  district: 
that  he  win  endeavor  on  all  occasions  to  In- 
crease the  circulation,  and  will  procure  as 
much  advertising  patronage  as  pos^ble;  that 
he  will  be  rcBponslble  and  pay  weekly  for  all 
papers  taken  from  the  office;  and  that  he 
will  comply  with  all  rules  and  regulations 
that  the  proprietor  of  the  paper  may  see 
fit  to  adopt  from  time  to  time,  not  incon- 
slstent  with  his  contract  These  prorlsions 
call  for  the  performance  of  varied  and  con- 
tinuous acts  on  the  part  of  Southworth,  re- 
quiring skill,  energy,  experience.  Judgment, 
and  Integrity.  It  will  not  be  contended,  we 
think,  that  a  court  of  equity  can  or  will  de- 
cree the  specific  performance  of  such  a  con- 
tract because  the  enforcement  of  Its  decree 
would  require  such  constant  superintendence 
as  to  make  Judicial  control  a  matter  of  ex- 
treme difficulty,  if  not  an  Impossibility.  See 
authorities  last  dted. 

For  these  reasons,  the  decree  of  the  conrf 
iKlow  should  be  affirmed,  and  It  is  so  or- 
dered. 


SMITH  T.  NELSON  et  al. 

(Supreme  Court  of  Oregon.    Dec.  12,  1904.) 

JtmoSCKNT   —    CA.HCBLI.ATI0N    —  INOBHinTT 
AOBKEMKNT— EVIDENCB— SUFFICIENCT— 
BUX  OF  REVIEW— eiATUTB— ACTION. 

1.  In  a  suit  to  cancel  a  decree  against  plain- 
tiff for  the  amount  due  on  a  note,  as  a  cloud  on 
the  titie  to  his  realty,  and  to  enjoin  its  en- 
forcement evidence  examined,  and  held  suffl- 
dent  to  show  that  defendant,  at  the  time  of  tha 
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assignment  hj  plaintiff  of  a  mortgage  securing 
the  note,  entered  into  an  i^ecment  in  writing 
to  indemnify  plaintiff  against  the  parment  of 
the  note,  ai  a  consideration  of  plainufTs  assign- 
ment of  the  mortgage. 

2.  A  saft  to  cancel  a  decree  against  plaintiff 
for  the  amount  due  on  a  note,  as  a  cloud  on  the 
title  to  his  realty,  and  to  enjoin  its  enforce- 
ment, on  the  ground  that  defendant  had  agreed 
with  plaintiff  to  indemnify  him  against  the  pay- 
ment of  the  note,  as  a  consideration  of  plain- 
tiff's assignment  of  the  mortgage  securing  the 
note  Is  not  in  the  nature  of  a  bill  of  reviefr, 
with[n  B.  &  a  Gomp.  {  891,  abolishing  that 
form  of  suit. 

8.  Plaintiff  executed  as  surety  a  note  which 
was  delivered  to  defendant,  but  plaintiff  gained 
possession  of  the  mortgage  given  by  the  prin- 
cipals to  secure  the  note.  The  mortgage  was  as- 
signed by  tbe  plaintiff  on  defendant's  agreeing 
to  indemnify  the  plaintiff  against  the  payment 
of  the  note.  The  note  and  mortgage  fell  into 
the  hands  of  a  bona  fide  holdw,  who  sued  the 
plaintiff  and  principals  In  the  note  and  mort- 
gage, and  obtained  a  decree  of  forecloaore.  Sub- 
sequentl^r  the  banlc  assigned  the  decree,  partial- 
ly unsatisfied,  to  the  defendant,  who  was  not  a 
party  to  the  foreclosure  proceeding.   Held,  that 

Slaintiff  was  entitled  to  sue  to  cancel  the  decree 
1  the  hands  of  defendant,  as  a  cloud  on  plain- 
tiff's title  realty,  and  enjoin  its  enforcement. 

4.  A  contention  that  as  the  arrangement 
whereby  the  mortgage  was  executed  was  entered 
into  to  avoid  the  payment  of  taxes  od  the  mort- 
gage, it  constituted  a  fraud  on  the  public,  and 
that  therefore  the  suit  could  not  be  maintained. 
Is  untenable,  it  appearing  that  the  note  was  tax- 
able ;  and  hence  there  could  have  Iwen  no  avoid- 
ance of  taxes  due  the  county,  even  though  no 
taxes  were  collectible  on  the  mortgage. 

Appeal  from  Circuit  Oonrt^  Umatilla  Ooim- 
ty  :  W.  R.  Ellis,  Judge. 

Suit  by  B.  L,  Smith  against  A.  Nelson  and 
another.  From  a  decree  for  plaintiff,  Kel- 
son appeals.  Affirmed. 

Stephen  A.  Lowell  and  Oscar  Cain,  for  ap- 
pellant.  O.  H.  Carter  and  Jas.  A.  Fe^  for 

respondent. 

WOLVERTON,  J.  This  suit  Is  based  upon 
the  following  facts:  On  NoTember  22,  1892, 
one  J.  F.  Carrier  Iwrrowed  of  Nelson  $1,000, 
for  which  he,  together  with  his  wife  and  the 
plaintiff.  B.  L.  Smith,  executed  thehr  Joint 
and  several  promissory  note,  payable  12 
months  after  date.  The  note  calls  for  fl.OQO, 
but  950  was  Included  to  cover  some  expenses 
in  the  negotiations.  Smith  signed  the  note 
as  security — whether  at  the  instance  of  Car- 
rier or  Nelson,  there  Is  a  dispute;  Smith  tes- 
tifying that  It  was  at  the  Instance  of  Nelson 
alone,  and  for  the  purpose  of  relieving  Nel- 
son from  the  payment  of  taxes  on  the  mort- 
gage, and  Nelson  affirming  that  It  was  at  the 
Instance  of  Carrier,  and  that  the  mortgage 
was  given  to  Smith  solely  by  arrangement 
between  him  and  Carrier.  But  however  this 
may  be.  the  mortgage  was  delivered  to  Smith, 
not  to  Nelson,  and  so  remained  In  his  pos- 
session until  September  2,  180o,  when  It  was 
assigned  by  Smith  to  B.  F.  Fish.  Before  the 
maturity  of  the  note.  Nelson  indorsed  it  to 
the  Baker-Boyer  National  Bank  of  Walla 
Walla  as  security  for  the  payment  of  a  loan 
made  to  him  by  the  bank,  and  subsequently 
th«  mortgage  came  into  the  bank's  hands, 


and  on  September  18,  1895)  it  instituted  a 
suit  against  the  Carriers  and  Smith  and  oth- 
ers, but  not  making  Nelson  a  party,  to  fore- 
close, and  later  obtained  a  decree  against  the 
Carriers  and  Smith  for  the  amount  due  on 
the  note,  and  for  a  sale  of  the  mortgaged 
property.  The  sale  having  been  bad,  and  the 
proceeds  applied,  there  was  left  a  large  de- 
ficiency under  the  decree  due  from  the  Carri- 
ers and  Smith  to  the  bank,  which  decree  was 
assigned  by  the  bank  to  Nelson.  Smith  al- 
leges in  the  present  suit  that,  at  the  time  the 
mortgage  was  assigned  by  blm  to  Fish,  Nel- 
son agreed  to  Indemnify  him  against  the  pay- 
ment of  the  note,  or  any  part  thereof,  as  a 
condition  and  consideration  for  such  assign- 
ment, and  based  upon  this  agreement  prin- 
cipally, he  seeks  to  have  the  decree  cancded 
as  against  him  as  a  cloud  upon  the  title  to 
his  realty,  and  to  enjoin  its  enforcement 
by  execution  and  order  of  sale. 

The  evidence  shows  to  our  entire  satisfac- 
tion, that  such  an  agreement  was  entered 
into  in  writing,  although  It  has  since  been 
lost  Smith  testifies  to  It  giving  a  clear 
statement  concerning  It;  and  one  of  the 
subscribing  witnesses  corroborates  him  to  the 
extent  that  two  instruments  were  executed 
at  the  time  the  assignment  of  the  mortgage 
was  made  to  Fish — one  by  Smith  to  Fisli, 
and  another  executed  by  Nelson  to  Smith — 
the  purport  of  which  he  could  not  state. 
Nelson  denies  emphatically  that  be  ever 
agreed  to  indemnify  Sipltb  against  the  pay- 
ment of  the  note,  or  that  he  ever  entered  Into 
any  writing  to  that  effect,  but  we  think  be 
must  be  mistaken.  The  Inherent  nature  of 
the  transaction  Is  in  refutation  of  bis  testi- 
mony, and  subsequent  transactions  between 
him  and  Smith  tend  strongly  to  discredit  him. 
So  we  are  conyinced  that  Smith's  rendition 
of  the  transaction  is  the  true  one. 

Now,  In  the  light  of  these  facts,  is  plain- 
tiff entitled  to  recover  by  the  form  of  suit 
Instituted?  and  this  presents  about  the  only 
legal  question  Involved. 

It  seems  to  be  insisted  by  Nelson,  who  Is 
the  appellant  here,  that  the  suit  Is  In  the  na- 
ture of  a  bill  of  review  to  impeach  the  pro- 
ceedings in  the  Baker-Boyer  National  Bank 
suit  against  the  Carriers  and  Smith  to  fore- 
close, and  that  It  cannot  be  maintained  under 
the  facts.  But  such,  in  our  opinion,  is  not 
the  nature  of  the  case.  A  bill  of  review,  un- 
der the  old  practice,  was  employed  to  revise  or 
modify  a  decree  that  had  been  signed  and  en- 
rolled, and  this  for  errors  In  law  apparent 
upon  the  face  of  such  decree,  or  on  account 
of  newly  discovered  facts,  unknown  to  the 
parties  seeking  relief  at  the  time  of  the  ren- 
dition of  the  decree,  and  which  could  not  by 
the  exercise  of  due  diligence  have  been  as- 
certained or  then  utilized.  2  Beach,  Mod. 
Eq.  Prac  {  852;  Bouv.  Diet  tit.  "Bill  of  Re- 
view"; Griggs  V.  Gear,  8  Oilman  (111.)  2; 
Smythe  v.  Fltzslmmons  <AIa.)  12  South.  48 
(second  case).  This  form  of  suit  is  now 
abolished  by  our  statute  (B.  &  O.  Comp.  i 
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391),  but  an  original  suit  may  be  maintained 
to  set  aside  a  decree  for  any  of  the  causes 
that  would  formerly  have  sustained  the  bill 
of  review.  Crews  v.  Richards,  14  Or.  442,  13 
Pac.  67;  Hllts  v.  Ladd,  35  Or.  237,  58  Pac.  32. 
The  present  suit  Is  not  one  to  Impeach  the 
decree  rendered  In  the  original  cause,  but 
to  set  it  aside  In  the  hands  of  Nelson,  an  en- 
tire stranger  thereto,  as  a  cloud  upon  the 
plalntifTs  title,  and  to  enjoin  him  from  en- 
forcing collection  against  plaintiff  by  means 
of  execution  and  order  of  sale.  The  plaintiff 
had  no  defense  to  the  note  In  the  hands  of 
the  hank,  an  Indorsee  before  maturity,  nor 
could  he  have  Interposed  any  defense  there- 
in as  against  Nelson,  because  Nelson  was  not 
a  party,  either  as  plaintiff  or  defendant,  so 
that  plaintiff  could  have  no  relief  whatever 
In  that  proceeding.  But  when  the  partially 
unsatisfied  decree  came  into  the  hands  of 
Nelson,  plaintiff  was  entitled  to  have  It  satis- 
fied, for  the  very  good  reason  that  Nelson 
had  promised  to  Indemnify  him  against  the 
note  upon  which  the  decree  was  founded. 
The  obligation  of  indemnity  was  one  that 
Nelson  had  not  fulQlleiJ,  and.  If  plaintiff  had 
been  compelled  to  pay  the  note  or  the  decree 
to  the  hank,  he  would  have  had  a  clear  rem- 
edy over  against  Nelson.  But  the  decree 
having  come  Into  the  hands  of  Nelson,  the 
law  does  not  require  any  such  circuity  of  ac- 
tion that  plaintiff  must  pay  to  Nelson,  and 
then  resort  to  an  action  to  recover  back.  He 
might,  as  he  has  done,  resort  at  once  to 
equity  to  have  the  decree  canceled  as  a  cloud 
upon  his  title,  and  as  an  Instrument  of  un- 
just oppression  In  the  hands  of  Nelson.  Not 
having  had  his  day  in  court  with  Nelson  in 
the  suit  by  the  bank,  he  Is  entitled  to  It  now, 
and  to  have  the  relative  rights  of  the  respec- 
tive parties  determined  and  settled. 

The  defendant  further  insists  that  the  ar- 
rangement whereby  the  mortgage  was  exe- 
cuted was  entered  Into  for  the  purpose  of 
avoiding  the  payment  of  taxes  upon  the 
mortgage.  But  this  objection  la  without 
force,  for,  If  there  were  no  taxes  collectible 
upon  the  mortgage  given  as  Indemnity,  the 
note  was  taxable,  and  the  result  Is  that  there 
was  no  avoidance  of  taxes  due  the  county, 
and  therefore  no  fraud  upon  the  public. 

These  considerations  affirm  the  decree  of 
the  court  below,  and  It  Is  so  ordered. 


SCOTT  et  al.  r.  FORD. 
(Supreme  Court  of  Oregon.    Dec.  12,  1904^) 

UOlfET  PAID  UNDER  MISTAKE  —  BECOTEBT  — 
FINDINGS — SOFFICIENCT— APPEAL. 

1,  Where  money  is  paid  undor  ao  error  of 
fact  not  arising  from  tlie  intentional  neglect  of 
the  party  to  inquire  as  to  the  real  condition, 
fiven  though  accompanied  with  a  mistake  or 

gnoraoce  of  law,  it  may  he  recovered  in  an  ae- 
on of  indebitatus  assumpsit. 

2.  A  testator  added  a  codicil  to  his  wiii.  be- 
quenthinc;  the  share  of  a  daughter  mentioned  !n 

^  1.  Se»  Payment,  vol.  39,  Cent.  Dig.  BJ  272,  2T3. 


his  will  to  her  five  children  equally,  the  daugh- 
ter bavinr  died  after  the  execution  of  the  wilL 
The  daughter  had  six  children,  one  of  whom  was 
dead  when  the  codicil  was  executed,  leaving 
surviving  the  defendant,  an  infant  daughter. 
The  executors  paid  to  the  defendant,  through 
her  guardian  and  directly  to  her,  a  sum  of  mon- 
e^  on  the  theory  that  she  was  entitled  to  a  one- 
sixth  intei'est  In  the  bequest  to  the  five  chil- 
dren of  testator's  deceased  daughter.  In  as- 
sumpsit to  recover  the  money  paid,  the  execu- 
tors alleged  that  th^  were  iniormea  and  believ- 
ed that  the  deceased  son  of  testator's  daughter 
was  a  legatee  under  the  codicil,  that  he-  was 
alive  when  it  took  effect,  and  that  the  defend- 
ant was  entitled  to  the  money  paid  to  her  by  the 

Slaiotiffs  as  such  son's  daughter  and  heir. 
leld,  that  a  findins  that  plaintiffs  paid  the 
money  to  the  defendant  nnder  the  belief  that 
she  v/as  entitled  to  it  as  a  child  of  the  deceased 
son  under  the  codicil  is  insiifficieut  to  sustain 
a  judgment  for  plaintiffs,  it  being  merely  a  find- 
ing that  they  believed  that  defendant,  being  a 
'i  child  of  the  aon,  iaberlted  his  riiare  under  the 
codicil. 

3.  The  complaint  also  alleged  that  the  plain- 
tiffs did  not  Know,  when  they  paid  the  money 
to  the  defendant,  that  her  father  was  not  liv- 
ing when  the  codicil  became  effective,  and  did 
not  ascertain  the  fact  that  he  was  not  named  in 
the  codicil,  and  that  he  was  not  entitled  to  re- 
ceive the  legacy,  and  that  defendant  was  not 
entitled  to,  receive  the  money  paid  her  until  aft- 
er it  was  paid,  field,  that  a  finding  that  It  did 
not  appear  from  the  evidoice  tliat  plaintiSs  bad 
any  belief  or  knowledge  as  to  whether  the  de- 
fendant's father  was  living  at  the  time  of  the 
execution  of  the  codicil,  or  that  the  plaintiffs 
believed  that  he  was  living  at  the  time  of  the 
death  of  the  testator,  is  insufficient  to  sostaln 
a  judgment  for  plaintiffs  on  the  ground  of  an 
error  in  fact  for  which  they  should  be  excused. 

4.  Where  different  inferences  may  be  drawn 
from  the  evidence,  the  Supreme  Court  cannot 
make  findings  of  fact  on  appeal  in  a  law  action, 
nor  substitute  one  finding  for  another. 

5.  Error  is  not  assignable  on  the  ruling  of 
the  court  on  a  motion  for  judgment  dlsmimng 
an  action  baaed  on  tlw  pleadings,  evidence,  and 
stipnlations  of  fact. 

Appeal  from  Circuit  Court,  Lane  County; 
J.  W.  Hamilton,  Judge. 

Action  by  George  W.  Scott  and  another,  as 
executors  of  the  last  will  and  testament  and 
estate  of  Church  Sturtevant,  deceased, 
against  Eva  Ford.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

The  complaint  herein  Is,  In  substance,  as 
follows:  That  on  December  30,  1888,  Church 
Sturtevant  made  bis  will;  that  on  Decem- 
ber 18,  1894,  he  made  a  codicil  thereto,  re- 
citing that  by  said  will  be  had  bequeathed 
to  bis  daughter,  Mrs.  Stephens,  a  certain 
share  of  his  estate,  and  that,  she  now  being 
dead,  he  therefore  bequeathed  to  her  five 
children  equally  the  share  set  apart  to  her  Id 
the  will;  that  at  the  time  of  the  execution 
of  said  codicil  Mrs.  Stephens,  whose  given 
name  was  &Iary  Jane,  was  dead,  and  left 
surviving  her  five  children,  and  no  more; 
that  Church  Sturtevant  subsequently  died; 
that  said  will  and  codicil  were  duly  admitted 
to  probate  In  the  county  and  probate  court 
for  Henry  county,  state  of  Illinois,  and  that 
plaintiffs  were  appointed  executors;  that  the 
defendant,  Eva  Ford,  is  a  grandchild  of 
Mary  Jane  Stephens,  being  the  daughter  of 
Hosca  Stephens,  her  son;  that  Hosea  died 
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in  Lane  coanty.  Or.,  long  prior  to  the  death 
of  Mary  Jane,  and  prior  to  the  time  of  the 
execution  of  the  codicil;  that  at  the  time  of 
their  appointment  and  qualification  as  execu- 
tors, and  while  plaintiffs  were  so  acting,  and 
at  the  times  and  dates  that  the  money  was 
paid  to  and  rec^ved  by  defendant  and  her 
guardian,  as  hereinafter  alleged,  plaintiffs 
were  informed  and  believed  that  said  Hosea 
Stephens  was  one  of  the  legatees  named  in 
said  codicil,  and  was  entitled  to  receive  the 
legacy  named  In-  said  codicil  at  the  time  of 
his  death;  that  said  Hosea  was  alive  at  the 
time  said  codicil  and  will  were  executed  and 
at  the  time  of  the  death  of  the  testator,  and 
that  said  Eva  Ford,  then  Bva  St^heus,  was 
then  entitled  to  receive  the  said  money  paid 
to  her  as  daughter  and  heir  of  said  Hosea; 
that  plaintiffs  did  not  know  at  the  time  that 
said  money  was  paid  that  said  Hosea  Ste- 
phens was  not  living  at  the  time  said  codicil 
and  will  were  executed,  and  did  not  know 
that  be  was  not  living  at  the  time  of  the 
death  of  the  testator,  and  did  not  ascertain 
the  fact  that  he  was  not  named  and  referred 
to  In  said  will  and  codicil  as  one  of  the  lega- 
tees therein,  and  that  he  was  not  entitled 
to  receive  said  legacy  mentioned  therein,  and 
that  defendant  was  not  entitled  to  receive 
the  same  until  after  said  money  was  paid; 
that  on  and  prior  to  the  1st  day  of  January, 
1900,  plaintiffs  were  Informed  and  believed 
that  defendant  was  entitled  to  receive  an 
equal  one-sixth  of  the  bequest  mentioned  in 
the  codicil;  that  plaintiffs  paid  to  defendant, 
through  her  guardian,  $600  on  March  31, 
1900,  $600  on  September  S,  1900,  and  to  the 
defendant  In  person  |600  on  March  27,  1901; 
that  the  said  information  and  belief  of  said 
executors  as  to  defendant's  being  entitled  to 
any  portion  of  said  bequest  was  and  Is  er- 
roneous, and  that  the  money  was  paid  to  her 
tbrongh  their  mistake.  Other  formal  alle- 
gations follow,  with  a  prayer  for  the  recov- 
ery of  the  amount  so  paid  to  defendant,  with 
interest  and  costs.  The  answer  admits  the 
allegations  touching  the  execution  of  the  will 
and  codicil,  their  admission  to  probate,  the 
appointment  of  plaintiffs  as  executors,  the 
death  of  Mrs.  Stephens  at  the  time  of  the 
execution  of  the  codicil,  the  subsequent  death 
of  Church  Sturtevant;  that  Eva  Ford  Is  the 
grandchild  of  Mrs.  Stephens,  being  the 
daughter  of  Hosea  Stephens,  her  son;  that 
Hosea  died  long  prior  to  the  death  of  Mrs. 
Stephens,  and  prior  to  the  execution  of  the 
codicil  and  the  payment  of  the  money  to  Eva 
and  her  gtiardlan;  but  speclficnlly  denies  all 
else.  Under  these  Issues  a  trial  was  bad 
before  the  court,  a  Jury  being  waived,  result- 
ing In  findings  of  fact  and  law  as  follows, 
omitting  the  first  finding,  which  relates  to 
the  payment  of  the  money  by  plaintiffs  to 
defendant,  which  is  admitted:  "Second:  That 
the  said  payments  were  so  made  by  plain- 
tiffs to  defendant  under  the  belief  that  as  a 
child  of  one  Hosea  Stephens  said  defendant 
wonid  be  entitled  to  said  sums  of  money  un- 


der and  by  the  terms  and  provisions  of  th* 
codicil  to  the  wlli  of  Church  Sturtevant, 
which  terms  are  set  forth  in  the  amended 
complaint  of  plaintiff.  Third.  That  the  Mary 
Jane  Stephens  referred  to  In  the  codicil  of 
said  will  of  Church  Sturtevant  as  Mrs.  Ste- 
phens died  April  23,  1893.  Fourth.  That  the 
children  of  said  Mary  Jane  Stephens  living 
at  the  time  of  ber  death  and  at  the  time  of 
making  the  codicil  to  -the  will  of  Church 
Sturtevant  and  at  the  time  of  the  death  of 
Church  Sturtevant  are  Lucy  Stephens,  Clark 
Stephens,  Church  Stephens,  Joseph  Stephens, 
and  Lettle  McCutcheon.  Fifth.  That  Hosea 
A.  Stephens  was  a  child  of  said  Mary  J.  Ste- 
phens; that  Hosea  died  December  13,  1882, 
leaving  surviving  blm  a  daughter,  who  is 
the  defendant  herein.  Sixth.  That  it  does 
not  appear  from  the  evidence  that  plaintiffs, 
or  either  of  them,  had  any  belief  or  knowl- 
edge as  to  whether  the  said  Hosea  was  living 
at  the  time  of  the  execution  of  said  codicil 
to  said  will;  nor  that  plaintiffs,  or  either  of 
them,  believed  that  said  Hosea  was  living  at 
the  time  of  the  death  of  said  Church  Sturte- 
vant, the  testator  in  said  will.  As  conclu- 
sions of  law,  based  on  the  foregoing  findings 
of  fact,  I  find  as  follows:  First.  The  sum  of 
eighteen  hundred  dollars  so  paid  by  plain- 
tiffs to  defendant  as  a  legatee  under  the  w^ill 
hereinbefore  referred  to  was  erroneously 
paid  to  defendant.  Second.  That  by  the 
terms  of  the  said  codicil  of  said  will  defend- 
ant was  not  entitled  to  said  sum  of  money 
so  paid  her,  nor  any  part  thereof.  Third 
That  the  withholding  said  moneys  from 
plaintiffs  by  defendant  is  wrongful.  Fourth. 
That  plaintiffs  are  entitled  to  recover  a  judg- 
ment against  defendant  for  the  sum  of 
eighteen  hundred  dollars,  with  Interest  there- 
on from  April  6,  1902,  at  the  rate  of  six  per 
cent,  per  annum,  amounting  to  ($1,995.90), 
and  plaintiffs'  costs  herein  Incurred,"  Based 
upon  these  findings,  a  Judgment  was  render- 
ed for  platntlfffl,  from  which  the  defendant 
appeals. 

TUpion  Ford  and  W,  T.  Slater,  tor  appel- 
lant Ij.  Bllyen  and  A.  G.  Woodcoi^,  for  re- 
spondents. 

WOLVBRTON,  J.  (after  stating  the  facts). 
PlaintiffB  base  their  action  upon  the  principle 
that  when  one  pays  money  which  he  Is  nei- 
ther morally  nor  legally  bound  to  pay,  under 
a  mistake  as  to  his  legal  obligations  and 
duty,  and  which  the  recipient  has  no  right 
In  good  conscience  to  retain,  the  former  may 
recover  It  back  In  an  action  of  indebitatus 
assumpsit,  whether  his  mistake  be  one  of 
law  or  of  fact  The  trial  court  must  have 
sustained  this  principle  as  sound,  else  Its 
conclusion  of  law  could  not  follow  from  th6 
facts  found.  The  defendant  contends  that 
the  true  principle  is  that  money  paid  with 
knowledge  of  the  facts,  without  fi'aud  or 
deceit  under  a  mistake  of  law,  cannot  be 
recovered  back,  which  principle  she  insists 
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!■  alone  applicable  in  determining  the  con- 
troversy. 

The  qaestion  InTOlved  Is  an  ancient  tme, 
and  haa  provoked  much  disputation,  but  the 
trend  of  modem  antborltr  Is  strongly  In  one 
direction,  favorable  to  the  theory  that  a 
mistake  of  law,  within  xuroper  llmltatLons, 
does  not  ezcnse,  and  that  money  paid  nnder 
Buci)  mistake  cannot  be  recovered  bat^ 
There  are  two  legal  maxima  involved  in  the 
Inquiry,  namely,  "Ignorantia  factl  ezcusat, 
Ignorantla  Juris  non  ezcusat"  (Ignorance  of 
fact  excuses,  ignorance  of  the  law  does  not 
excuse);  and  "Tolentl  non  fit  injuria"  (that 
to  which  a  person  assaits  is  not  esteemed  in 
law  an  injury).  Broom,  Legal  Maxims  i^th 
Ed.)  •258,  268.  As  to  the  latter  Mr.  Broom 
says  (*272):  "There  Is  also  a  large  dass  ot 
cases  in  which  it  has  been  held  that  money 
paid  voluntarily  cannot  be  recovered,  al- 
though the  original  payment  was  not  re- 
quired by  any  equitable  consideration;  and 
these  cases  are  very  nearly  allied  in  prin- 
ciple to  those  which  have  been  considered  in 
treating  of  a  j^yment  made  in  Ignorance  of 
the  law."  We  will  therefore  turn  our  atten- 
tion more  directly  to  the  common  understand- 
ing In  legal  thought  of  the  former  maxim. 
It  is  axiomatic,  also,  that  "every  man  is 
presumed  to  know  the  law,"  and  of  this  "Ig- 
norance of  the  law  does  not  excuse"  Is  but  a 
sequence.  From  these,  coupled  with  that 
as  to  ignorance  of  fact;  Mr.  Broom  derives 
the  two  following  propoaltlonB:  "Firs^  that 
money  paid  with  full  knowledge  of  the  facta, 
but  through  Ignorance  of  the  law,  la  not  re- 
coverable, if  there  be  nothing  unconscientious 
in  the  retaining  of  it;  and,  secondly,  that 
money  paid  in  ignorance  of  the  facts  Is 
recoverable,  provided  there  have  been  no- 
laches  In  the  party  paying  it,  and  there  was 
no  ground  to  claim  it  in  conscience."  The 
qualification  of  the  principle  Involved  by  the 
first  deduction,  namely,  "If  there  be  nothing 
unconscientious  in  retaining  It,"  Is  traceable 
to  dicta  of  Lord  Chief  Justice  De  Grey  In 
Farmer  v.  Arundel,  2  W.  Bl.  *824,  and  Lord 
Mansfield  in  Blze  v.  Dlt^ason,  1  D.  &  B.  285. 
This  has  been  shown  by  elaborate  and  well- 
consldered  cases,  both  tn  England  and  this 
country.  The  observation  of  Lord  Chief  Jus- 
tice De  Orey  was  tliat,  "When  money  is  paid 
by  one  man  to  another  as  a  mlsteke  either 
of  fact  or  of  law,  or  by  deceit,  an  action  will 
certainly  lie  to  recover  it  back."  This  is  a 
positive  affirmation,  stripped  of  any  qualifi- 
cation as  to  conscience,  that  money,  though 
paid  under  mistake  of  law,  may  be  recover- 
ed back-  But  it  Is  said  that  In  the  case 
wherein  the  announcemedt  was  made  the 
action  was  not  sustained,  although  the  money 
had  been  paid  the  plalntUFs  under  a  clear 
mistake  of  law.  Lord  Mansfield's  propoirition 
was  that,  "Where  money  is  paid  under  a  mis- 
take, which  there  was  no  ground  to  claim  in 
conscience,  the  party  may  recover  It  back 
again  1^  this  kind  of  action  [assumpsit]." 
We  are  left  in  doubt  as  to  whether  the  great 


Jurist  meant  mistake  of  law  or  of  fact  Mr. 
Justice  Oibbs,  who  wrote  the  prevaiUng  opin- 
ion in  Brisbane  t.  Dacres,  6  Taunt.  141,  in- 
ten  with  convincing  force,  from  dicnmstan- 
ces  attending  the  utterance  and  others  oc- 
curring later,  that  he  meant  the  lattw.  See 
Clarke  v.  Dutchw,  9  Cow.  674,  where  this 
view  WB8  subsequently  maintained.  Bris- 
bane V.  Dacres,  Snpra.  is  one  among  tile  first 
cases  bearing  upon  tine  question,  and  is  most 
elaborately  and  learnedly  considered.  The 
case  was  this:  The  captain  of  a  king's  ship 
brought  public  treasury  home  in  her,  upon 
the  public  service,  and  treasury  of  Individu- 
als, for  his  own  emolument  He  received 
freight  for  both,  and  paid  over  one-third  of 
it  according  to  established  usage  in  the  navy, 
to  the  admiral  und»  whose  command  be  had 
sailed.  Discovering,  however,  that  the  law  did 
not  compel  captains  to  pay  to  admirals  one- 
third  of  the  freight  he  brought  an  action  as 
for  money  had  and  received  to  recover  It 
back  from  the  admiral's  OEecutrlx,  and  it'  was 
held  that  as  to  the  public  frdght  he  could 
not  recover  the  money  back.  Mr.  Justice 
Olbbs,  after  stating  the  facts,  makes  use  of 
this  significant  and  unmistakable  language: 
"We  must  take  this  payment  to  have  been 
made  unAer  a  demand  of  rig^t,  and  I  think 
that  where  a  man  demands  money  of  anoth^ 
as  a  matter  of  right  and  that  otho-,  with  a 
full  knowledge  of  the  facts  upon  which  the 
demand  Is  founded,  has  paid  a  sum,  he  never 
can  recover  bade  the  sum  he  has  so  volun- 
tarily paid.  It  may  be  that  iq^  a  further 
review  he  may  form  a  dlfFerent  opinion  of 
the  law,  and  it  may  be  his  subsequent  opin- 
ion may  be  the  correct  one.  If  we  were  to 
hold  otherwise,  I  think  many  IncouTenlences 
may  arise.  There  are  many  doubtful  ques- 
tions of  law.  When  they  arise  the  defeid- 
ant  has  an  option  either  to  litigate  the  que^ 
tion,  or  to  submit  to  the  demand,  and  pay 
the  money.  I  think  that  by  submitting  to 
the  demand  be  that  paya  the  money  gives  it 
to  the  person  to  whom  be  jiays  it  and  makes 
it  his,  and  closes  the  transaction  between 
them.  He  who  receives  it  has  a  right  to  con. 
sider  it  as  his  without  dispute.  He  speids 
It  in  confidence  that  it  is  his;  end  it  would 
be  most  mlsdilevous  and  unjust  U  he  who  has 
acquiesced  in  the  right  by  sudi  voluntary 
payment  should  be  at  liberty,  at  any  time 
within  the  statute  of  Umltattons,  to  rip  up 
the  matter,  and  recover  back  the  money. 
He  who  received  it  is  not  in  the  same  condi- 
tion. He  has  spent  it  In  the  confidence  it 
was  his,  and  perhaps  has  no  means  of  repay- 
ment" Here  are  brought  to  the  service  of 
the  Jurist  both  of  the  legal  maxims  first 
above  alluded  to,  which  seem  to  suggest  a 
sound  conclusion.  Then  he  discusses  tlie  dic- 
ta of  Lord  Chief  Justice  De  Orey  and  Lf>rd 
Mansfield,  and,  as  If  not  to  have  his  mean- 
ing misunderstood,  reiterates;  "I  am'there- 
fore  of  opinion  this  money  cannot  be  recov- 
ered back.  I  think,  on  principle,  that  money 
which  Is  paid  to  a  man  who  claims  it  as  bis 
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right  with  a  knowledge  of  all  the  facta, 
cannot  be  recovered  back.  I  think  It  on  prin- 
ciple, and  I  think  the  wdght  of  the  aathoil- 
tlefl  is  so,  and  I  think  the  dicta  tbat  go  beyond 
it  are  not  snmxvted  or  called  for  b7  the  facts 
at  the  cases."  Chambre,  J.,  rendered  a  dis- 
senting opinion,  wherein  be  held  that  the  moa- 
ey  was  not  reoorerable,  upon  the  ground  that 
It  was  against  conscience  for  the  admiral's 
executrix  to  retain  it  He  says:  "It  seems  to 
me  a  moat  dangerous  doctrine  that  a  man 
getting  possession  of  money,  to  any  extent,  In 
consequence  of  another  party's  ignorance 
of  tbe  law,  cannot  be  called  on  to  repay  it. 
Suf^ose  an  admintetrator  pays  money  pex 
capita  la  misapplication  of  the  effects  of  the 
intestate,  shall  It  be  said  that  he  cannot  re- 
cover it  back?  It  Is  said  that  may  be  reme- 
died in  equity.  This  Is  an  equitable  action, 
and  it  would  be  of  bad  effect  if  it  should  not 
prevail  in  like  coses."  Lord  Mansfield  took 
part  in  this  case  also,  concurring  in  the  main 
opinion,  and,  to  show  the  bent  of  his  mind, 
after  discussing  other  cases,  be  say's:  "The 
last  case  is  BUbie  v.  Lumley,  2  East,  4e&. 
Certainly  It  was  not  argued,  but  It  is  a  most 
positive  decision;  and  the  counsel  was  cer- 
tainly a  most  experienced  advocate,  and  not 
disposed  to  abandon  tenable  points.  My 
Brother  Ghambre  pat  the  case  of  an  admin- 
istrator paying  away  tbe  asseto  in  an  undue 
course  of  administration.  I  know  not  that 
^e  could  recover  back  money  so  paid.  C»- 
talnly.  If  he  could,  It  could  be  only  under 
the  principle  eequum  et  bonum.  There  be- 
ing, therefore,  no  case  which  luui  been  argued 
by  counsel  whareln  tbe  distinction  has  been 
token  and  to  which  this  doctrine  ha*s  been 
held,  and  as  we  do  not  feel  ourselves  called 
upon  to  overrule  so  express  an  authority 
as  Bilble  T.  Lumley,  I  am  of  opinion  that  the 
defendant  is  entitled  to  retain  this  money." 

We  have  gone  thus  Imgthlly  toto  this  case 
to  show  Oie  foundation  for  the  general  doc- 
trine tbat  money  paid  under  a  claim  of  right, 
with  full  knowledge  of  all  the  facts,  but  un- 
der a  mlstate  or  ignorance  o£  law,  cannot  be 
recov«ed  back,  and  to  denote  the  question- 
able character  of  the  foundation  of  the  oppos- 
ing doctrine,  and  we  dte  the  discnsslcms  of 
Mr.  Justice  Chambre  and  Lord  Mansfield  to 
Indicate  how  uncertain,  todeflidte,  and  equiv- 
ocal Is  the  test  whether,  In  the  abstract  It  be 
against  ocmsclence  or  not  for  the  party  receiv- 
ing the  money  to  retato  it  Chambre  put  a 
case  much  like  the  present  but  thought  the 
question  of  conscience  would  govern  to  de- 
termining the  right  to  recover.  Lord  Mans- 
field doubted  It  end  they  were  directly  op- 
posed to  each  ottier  as  to  the  rule  applicable 
to  tbe  facts  of  that  case.  A  headnote  to  this 
cose  would  seem  to  support  Mr.  Broom's  de- 
duction, but  it  does  not  stoto  con'ectly  tbe 
principle  decided. 

The  earlier  cases  upholding  the  doctrine  to 
which  reference  is  made  as  authority  are 
BUbie  V.  Lumley,  2  East,  *469,  and  I^wry  v. 
Bourdlen,  2  Doug.  468.  In  this  country  there 


are  three  leading  cases,  adopting  and  promul- 
gating the  view  of  lb.  Justice  Chambra  to 
Brisbane  v.  Dacres.  The  first  to  potot  of 
time  is  Lawrence  v.  Beaublen,  2  Bailey  (S.  O.)- 
GSQ,  23  Am.  Dec  IS^  which  wns  an  action 
up<Hi  a  bond  given  by  defendant  an  unnat- 
uralized dtiz^  as  a  consideration  for  a 
deed  conveytog  curtain  real  property  to  trust 
for  himself,  which  had  previously  beoi  de- 
vised to  him,  he  faavtog  been  Illy  advised  that 
the  law  would  not  permit  him  to  hold  real 
property,  being  an  alien,  and  it  was  held,  to 
effect  that  relief  will  be  granted  against  a 
mistake  of  law,  and  a  contract  made  under 
such  mistake,  though  with  full  knowledge  <a 
the  facts,  be  set  aside  to  cases  where  neither 
party  has  acquired  a  right  or  suffered  a  loss 
by  such  contract  A  distinction  is  drawn  be- 
tween Ignorance  of  the  law  and  mistake  of 
law,  but  the  decision  is  put  upon  the  alter- 
native of  adopting  the  doctrine  of  BUUe  v. 
Lumley  and  Brisbane  v.  Dacres,  or,  on  the 
oth^  band,  that  matotatoed  by  Lansdown 
T.  Lansdown,  Mosely,  304  (an  authority  vety 
much  discredited  by  Lord  Mansfield),  Bing- 
ham v.  Blngliam,  1  Ves.  Sr.  126,  aM  the 
dicta  In  E^rmer  v.  Arundel  and  Blze  v.  Dlck- 
ason;  and  it  was  detmnlned  agatoat  the- 
prtodple  as  embodied  to  the  maxtoi  that  ig- 
norance of  the  law  does  not  acuse.  It 
should  be  remarked  tliat  It  was  not  a  dedsion 
announcing  an  exception  to  tbe  general  rule, 
but  laying  down  a  prtodple  distinct  and  an- 
togonlstlc  thereto.  The  next  case  is  Cnl- 
breath  v.  Culbreatb,  7  Oa.  64,  tiO  Am.  Dec. 
876.  The  facts  are  that  one  Culbreatb  <Ued, 
leavtog  ndther  widow  nor  children.  His 
nearest  of  kin  were  seven  survlvtog  brothers 
and  sisters  and  the  children  of  a  deceased 
sister.  The  admtolstrator,  under  a  misap- 
prehension of  the  law,  divided  the  estate 
equally  between  the  seven  tuvthers  and  sis- 
ters, to  tbe  exclusion  of  the  children  of  the 
deceased  sister.  Tbe  children  having  sub- 
sequently recovered  against  the  administra- 
te to  the  extent  of  one-dghth  of  the  estote, 
the  latter  sued  two  of  the  distributees  to  re- 
cover back  the  amount  paid  to  them.  The 
court  held  that  **m(Hiey  paid  mlstoke  of 
the  law  may  be  recovered  bade  to  an  action 
for  money  had  and  received  -where  there  is  a 
full  knowledge  of  all  the  facts,  provided  that 
the  mistake  Is  dearly  proven;  and  the  de- 
fendant cannot  In  good  consdence,  retoto  It." 
The  result  was  agato  reached  by  a  review 
of  the  cases,  where  it  was  found  that  there 
was  a  parting  of  the  ways  as  it  respeda  that 
doctrine  and  that  bdd  to  In  Bilble  v.  Lum- 
ley. The  next  case  is  Northrop's  Ex'rs  v. 
Graves,  19  Conn.  648.  60  Am.  Dec.  20^  -very 
similar  on  the  facte  to  the  one  at  bar,  where- 
to It  was  said  that:  "When  money  is  paid 
one  under  a  mistake  of  bis  righto  and  his 
duty,  and  which  he  was  under  no  1^1  or 
moral  obligation  to  pay,  and  which  the  redp- 
ient  has  no  right  to  good  consdence  to  re- 
tain. It  may  be  recovered  back  in  an  action 
of  todebltatus  assumpsit  whether  such  mis- 
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take  be  one  of  fact  or  of  law."  The  court 
tiaaeg  the  right  of  action  upon  the  principle 
stated  by  Lord  Mansfield  In  Moses  t.  Mac- 
ferlan,  2  Burr.  1005,  that  the  action  of  In- 
debltatiis  assumpsit  lies  for  the  recovery  of 
money  which  ex  sequo  et  bono  ought  to  be 
paid  over  to  the  plaintiff.  The  action  Is  said 
to  be  equitable  in  its  nature,  and,  of  course, 
comprises  cases  where  the  defendant  cannot 
in  good  conscience  retain  the  advantage  be 
has  obtained.  With  the  principle  there  can  be 
no  quarrel,  and  the  action  set  forth  is  brought 
every  day,  -  having  nothing  further  upon 
which  to  found  It;  but  the  case  under  dlscus- 
siou  took  the  broad  distinction  indicated  by 
the  earlier  authorities,  and  it  came  again  to 
the  test  as  to  which  was  the  sounder  rule, 
not  that  there  was  an  exception  to  the  gen- 
eral rule.  Kentucky  is  in  line  with  these 
cases.   Fitzgerald  v.  Peek,  4  Litt.  (Ky.)  125. 

The  leading  case  in  this  country  upon  the 
other  sid6  of  the  controversy  is,  perhaps, 
Clarke  v.  Dutcher,  9  Oow.  674;  the  court, 
speaking  through  Mr.  Justice  Sutherland, 
saying  that:  "Although  there  are  a  few  dic- 
ta of  eminent  judges  to  the  contrary,  I  con- 
sider the  current  and  weight  of  authorities 
as  clearly  establishing  the  position  that 
where  money  is  paid,  with  a  full  knowledge 
of  all  the  facts  and  circumstances  upon 
which  it  is  demanded,  or  with  the  means  of 
such  knowledge,  it  cannot  be  recovered  back 
upon  the  ground  that  the  party  supposed  he 
was  bound  in  law  to  pay  it,  when  in  truth 
he  was  not.  <1)  He  shall  not  be  permitted 
to  allege  his  Ignorance  of  law;  (2)  and  It 
shall  be  considered  a  voluntary  payment" 
Another  case  Is  Mowatt  v.  Wright,  1  Wend. 
355,  19  Am.  Dec.  508,  where  it  is  said:  "The 
action  for  money  had  and  received,  in  gen- 
eral, lies  for  money  which,  ex  aquo  et  bono, 
the  defendant  ought  to  refund  as  for  money 
paid  by  mistake,  or  upon  a  consideration 
which  happens  to  fall,  or  for  money  obtain- 
ed by  imposition,  or  extortion,  or  oppression, 
or  by  taking  an  undue  advantage  of  the 
plaintUTB  situation.  2  Burr.  1012.  A  mis- 
take which  entitles  a  party  to  sustain  this 
action  must  be  a  mistake  of  fact.  Where 
there  Is  no  fraud  nor  mistake  in  matter  of 
fact.  If  the  law  was  mistaken,  the  rule  ap- 
plies that  ignorantla  juris  non  excusat.* 
Doug.  471.  An  error  of  fact  takes  place  ei- 
ther when  some  fact  which  really  exists  is 
unknown,  or  some  fact  Is.  supposed  to  exist 
which  really  does  not  exist."  A  later  case 
Is  Champlln  v.  laytln,  18  Wend.  407,  31  Am. 
Deo.  3S2,  where  It  is  held  that  mere  mistake 
In  law  Is  not.  In  the  absence  of  fraud,  sur- 
prise, or  undue  influence,  sufficient  for  relief 
In  equity.  In  the  course  of  an  opinion  by 
Mr.  Justice  Bronson  he  affirms  that:  "The 
civilians  are  divided  on  the  question  wheth- 
er money  paid  under  a  mistake  of  law  is  lia- 
ble to  repotltion.  But  it  Is  the  settled  doc- 
trine of  Westminster  Hall  that  money  paid 
with  a  full  knowledgie  of  the  facta  cannot  be 
recovered  back  on  the  ground  that  the  par- 
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ty  was  Ignorant  of  the  law.**  Hnrd  v.  Hall, 
12  Wis.  125,  is  a  well-considered  case  by  Mr. 
Chief  Justice  Dixon,  wherein  he  deflnes  a 
mistake  of  law  thus:  "A  mistake  of  law  bap- 
pens  when  a  party,  having  full  knowledge  of 
the  facts,  comes  to  an  erroneons  conciusioa 
as  to  their  legal  effect.  It  Is  a  mistaken  opin- 
ion or  inference,  arising  from  an  Imperfect 
or  Incorrect  exercise  of  the  Judgment,  upon 
facts  as  they  really  are;  and,  like  a  correct 
opinion,  which  la  law,  necessarily  presuppos- 
es that  the  person  forming  It  Is  In  full  pos- 
session of  them."  See,  also,  BIrkhauser  v. 
Schmitt,  45  Wis.  816.  80  Am.  Rep.  740.  Bat 
be  sets  forth  another  condition  that  does  ex- 
cuse, namely,  an  error  of  fact;  aritt  defines 
it  also,  stating  the  appropriate  llmttatlODS  to 
he  observed  as  follows:  "An  error  of  fact 
— ignorantla  fact! — ^Is  ordinarily  said  to  take 
place  either  when  some  fact  which  really  ex- 
ists is  unknown,  or  some  fact  Is  suppoeed  to 
exist  wtilch  really  does  not  exist  •  •  • 
This  ignorance  of  facts  must  be  excusable; 
that  Is,  It  must  not  arise  from  the  intention- 
al neglect  of  the  party  to  investigate  them. 
The  rule  which  formerly  prevailed  that  if  a 
party  might,  by  the  exercise  of  reasonable 
diligence,  have  ascertained  the  facts,  he 
would  not,  on  the  ground  of  Ignorance  or 
mistake,  be  relieved  from  bis  contract  has 
of  late  been  very  much  relaxed.  The  latter 
cases  establish  the  doctrine  that  wherever 
there  is  a  clear  bona  fide  mistake,  ignorance, 
or  forgetfulness  of  facts,  the  contract  may. 
on  that  account,  be  avoided."  The  general 
principle  was  early  adopted  by  this  court  in 
Jobnspn  V.  McCown,  1  Or.  193.  Many  cases 
announce  and  apply  It  and,  indeed.  It  would 
seem  that  all  the  later  cases  are  In  unison 
touching  the  subject.  We  dte  a  few  of  them 
only:  Jefferson  County  v.  Hawkins,  23  Fla. 
223,  2  South.  362;  Brewton  v.  Smith,  28  Ga. 
442;  White  v.  Rowland,  67  Oa.  546,  44  Am. 
Rep.  731;  Egbert  v.  Rush,  7  Ind.  706;  BJrkena 
V.  Nicolin,  39  Minn.  461,  40  N.  W.  567;  Pe- 
ters T.  Florence,  38  Pa.  194;  Evans  v.  Hughes 
Ctounty,  3  S.  D.  244,  52  N.  W.  1062;  and  Shri- 
ver  V.  Garrison,  30  W.  Va.  456,  4  S.  EL  660. 
The  Indiana  case  Is  of  marked  analogy  to 
the  one  at  bar  on  the  facts,  and  has  later 
bad  the  tadt  approval  of  the  same  court 
Stokes  V.  Ooodykoontz,  126  Ind.  535,  26  N. 
E.  391.  The  doctrine  seems  also  to  have  the 
approval  of  the  Supreme  Court  of  the  Unit- 
ed States.  Hunt  v.  Rousmanler,  1  Pet  1,  7  L. 
Ed.  27;  Elliott  v.  Swartwout,  10  Pet  187,  9  L 
Ed.  373;  Bank  of  United  States  v.  Daniel,  12 
Pet.  32,  9  L.  Ed.  989.  The  learned  authors 
of  the  American  and  English  Elncyclopedla 
of  Law  (vol.  20  t2d  Ed.]  818)  say:  "It  is  one 
of  the  fundamental  maxims  of  the  common 
law  that  ignorance  of  law  excuses  no  one. 
It  is  a  maxim  founded  not  only  on  expedi- 
ency and  policy,  but  on  necessity" — giving  as 
the  basis  for  it  the  reason  stated  In  Hardl- 
gree  v.  Mltchum,  51  Ala.  151,  that  If  igno^ 
ance  of  the  law  were  permitted  to  prevail, 
the  courts  would  be  Involved  with  well-nlg^ 
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interminable  Inaulrlea  and  embarrassments, 
so  that  the  administration  of  justice  would 
become  Impracticable.  Tbe  authors  further 
say:  "It  Is  therefore  applied  most  rigidly  at 
law,  and  Is  only  relaxed  In  equity  where  the 
mistake  Is  mixed  with  misrepresentation  or 
fraud,  or  where  the  Ignorance  of  tbe  com- 
plainant has  conferred  upon  the  defendant 
a  benefit  which  he  cannot  la  good  conscience 
retain."  So,  In  volume  15,  at  page  1102,  they 
affirm  that:  "Although  a  few  of  the  earlier 
English  dedslons  and  some  decisions  In  the 
United  States  maintain  a  contrary  doctrine, 
tbe  settled  weight  of  authority  Is  that  mon- 
ey voluntarily  paid  In  Ignorance  of  law,  with- 
out fraud  or  imposition,  and  with  knowledge 
of  all  the  facts,  cannot  be  recovered  back, 
either  at  law  or  In  equity;"  dtlng  cases 
from  England,  Canada,  the  Supreme  Court 
of  tbe  United  States,  and  the  courts  of  26 
of  tbe  states  of  the  Union. 

It  Is  unnecessary  to  go  further  with  tbe 
authorities.  That  tbe  action  of  Indebitatus 
assumpsit  will  lie  for  money  paid  which  In 
Justice  and  good  conscience  ought  not  to 
be  retained  la  well  established,  and  of  the 
earliest  cases  upon  the  subject  Is  Moses  t. 
Macferlan,  hereinabove  referred  to,  wherein 
Lord  Mansfield  announced  the  doctrine. 
The  basis  of  the  action  la  peculiar,  in  that 
there  Is  no  privity  of  contract  between  the 
parties;  but  the  law  Implies  a  promise, 
hence  that  the  form  of  action  will  lie.  Brand 

6  Co.  V.  Williams  (Minn.)  13  N.  W.  42.  But 
tbe  question  whether  a  person  ought  In 
equity  and  good  conscience  to  pay  over,  or 
whether  it  Is  unconscientious  for  him  to  re- 
tain, what  he  has  received  from  anothcfr, 
is  a  question  dependent  upon  the  facts  of 
each  particular  case.  The  Latin  maxim,  "ex 
aequo  et  bono,"  moat  frequently  applied  In 
such  cases,  simply  means  "in  Justice  and 
good  dealing"  (Bouv.  Pict),  and  what  might 
be  against  conscience  or  contrary  to  Justice 
and  good  dealing  lu  one  case  and  under  one 
set  of  facts  would  not  be  in  another.  We 
may  give  some  instances.  Mr.  Broom  speaks 
of  a  case  where  A.,  a  tenant  of  B.,  received 
notice  from  a,  the  mortgagee  of  B.'s  term, 
that  tbe  Interest  was  in  arrear,  and  requir- 
ing the  payment  to  her  (G.)  of  the  rent 
due.  A.,  notwithstanding  this  notice,  paid 
the  rent  to  B.,  and  was  afterward  compelled 
by  distress  to  pay  the  amount  over  again  to 
C.  Held,  that  the  money,  having  been  paid 
to  B.  with  full  knowledge  of  tbe  facts,  could 
not  be  recovered  back;  citing  Hlggs  v.  Scott, 

7  C.  B.  *QS.  Another  case  Is  where  a  party 
conveyed  to  another  realty  lying  in  a  street 
under  a  mistake  of  law  on  the  part  of  both 
that.  If  the  street  was  ever  opened  by  the 
municipality,  the  grantee  would  receive  com- 
pensation therefor;  relying  upon  a  decision 
of  tbe  court  that  was  afterward  overruled, 
and  it  was  held  that  no  recovery  could  be 
bad  for  the  consideration  thus  paid  for  the 
premises  under  such  a  mistake.  Champlln 
V.  Laytin,  supra.    So,  In  Erkens  v.  MlcoUn. 


supra,  where  one  paid  for  a  deed  to  lands 
which  be  already  owned  In  Ignorance  of  the 
rule  of  law  that  distances  must  yield  to 
natural  boundaries  called  for  in  a  deed,  and  ' 
the  court  held  that  the  money  could  not  t>e 
recovered  back.  So,  also,  in  Elvans  v.  Hughes 
Colmty,  supra,  where  Bvans  paid  the  county 
for  an  exclusive  ferry  franchise  which  he 
and  the  county  believed  as  a  matter  of  law 
the  county  was  empowered  to  grant;  but, 
upon  its  being  ascertained  that  the  county 
had  no  such  authority,  and  that  Evans  did 
not  get  what  he  supposed  he  was  getting, 
an  action  was  Instituted  to  recover  the  mon- 
ey paid  therefor,  and  the  court  said  "No"; 
that  the  mistake  was  one  of  law,  and  that 
the  action  would  not  lie.  So  the  general 
rule  Is  that  one  paying  taxes  voluntarily, 
without  legal  duress  or  coercion,  cannot  re- 
cover them  back,  and  this  applies  although 
tbey  be  unconstitutional.  27  Am.  &  Eng. 
Knc.  Law  (2d  Ed.)  757,  758,  and  'note  3  to 
757.  In  the  abstract  It  was  assuredly 
against  conscience  In  any  of  these  cases  for 
the  parties  receiving  the  money  to  retain 
It,  for  they  parted  with  no  adequate  or  ma- 
terial consideration  for  It;  yet  when  con- 
nected with  the  facts  of  the  cases,  tbe  courts 
say  that  having  paid  voluntarily,  with 
knowledge  of  the  facts,  but  under  a  mistake 
of  law,  tbe  money  so  paid  is  not  recoverable, 
and,  In  effect  that  it  is  not  inimical  to  tbe 
maxim  "Ex  eequo  et  bono,"  or  against  good 
conscience,  for  the  one  receiving  to  retain 
it  So,  we  may  put  a  case  very  near  to  the 
one  at  bar.  Suppose  tbe  children  of  Kirs. 
Stephens  had  been  the  executors  of  this  es- 
tate, and  bad  paid  tbe  money  that  has  been 
paid  by  these  executors  to  the  defendant 
under  a  mere  mistake  of  law,  knowing  the 
facts,  bow  would  the  Idea  of  good  conscience 
or  of  Justice  and  good  dealing  affect  It?  It 

'  would  be  said  at  once  that  it  was  not  un- 
conscionable for  her  to  retain  It  and  that  no 
recovery  could  therefore  be  had.  But  In  the 
abstract  It  would  be  Just  as  wrong  and  Just 
as  violative  of  Justice  for  her  to  retain  tbe 
money  In  that  Instance  against  legal  rlgbt 
aa  to  retain  It  against  these  executors.  This 
Is  strongly  Illustrative  that  It  Is  the  fact  that 
controls,  and  the  error  with  relation  thereto, 
and  not  a  mistake  as  to  tbe  law;  and  tbe  law 
will  not  Imply  a  promise  to  repay  unless 
there  is  mistake  or  Ignorance  as  to  tbe  fact, 
or  unless  there  is  some  fraud  or  deceit,  ac- 
tive or  Implied,  that  may  be  said  to  Induce 
the  payment  In  the  first  instance.  We  con- 
clude, therefore,  that  a  mistake  as  to  law, 
with  knowledge  of  all  the  facts,  there  being 
no  fraud  or  deceit  or  undue  Importunity, 
will  not  excuse;  but  where  there  Is  an  er- 
ror of  fact  bona  fide — ^as  wberc  son^e  fact 
exists  tbat  Is  unknown,  or  Is  supposed  to 
exist  when  In  reality  It  does  not  not  arising 
from  the  Intentional  neglect  of  the  party  to 
inquire  as  to  the  real  condition,  even  If  ac- 

I  compniiied  with  a  mistake  or  Ignorance  of 
the  law— a  recovery  may  be  had.  There  ia 
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no  rational  distinction,  In  legal  effect,  lie* 
tween  a  mistake  of  law  and  Ignorance  of 
the  law,  and  one  will  not  excuse  more  tlian 
the  otber.  We  are  impressed  that  the  rule 
Is  stated  too  broadly  in  Clarke  t.  Dutcher, 
supra,  that,  "where  money  is  paid  with  a 
full  knowledge  of  all  the  facts  and  circum- 
stances upon  which  It  is  demanded,  or  with 
the  means  of  such  knowledge,  it  cannot  be 
recovered  back,"  etc^  in  that  the  latter  con- 
dition will  not  prevail  unless  the  facts  are 
such  as  to  estop  plaintiff  to  allege  that  he 
was  without  knowledge.  The  doctrine  Is 
better  stated  in  Howatt  t.  Wright  and  Hurd 
T.  Hall,  supra. 

In  view  of  these  couaideratlona^  we  are 
clear  that  the  conclusions  of  law  found  by 
the  trial  court  do  not  follow  from  the  find- 
ings of  fact,  and  that  the  latter  do  not  sup- 
port the  Judgment  rendered. 

The  second  finding  Is,  simply,  that  plain- 
tiffs paid  the  money  to  defendant  under  the 
belief  that  she  was  entitled  to  It  as  a  child 
of  Hosea  Stephens  under  the  prorlslong  of 
the  codicil,  which  means  nothing  more  than 
that  plaintiffs  believed  tliat  defendant  was 
entitled  to  the  money  as  heir  to  Hosea,  be- 
ing his  child,  and  inheriting  from  him,  he 
being  legatee  under  the  codicil,  and,  so  be- 
lieving, paid  the  money  over  to  her.  Other- 
wise rendaed.  It  would  be  in  direct  antagon- 
ism to  one  theory  of  the  complain^  which 
is  that  plaintiffs  were  Informed  and  believed 
that  Hosea  was  a  legatee  under  the  codicil, 
that  he  was  olive  when  it  took  effect,  and 
that  defendant  was  entitled  to  recover  th» 
money  as  his  daughter  and  heir.  The  in- 
formation and  belief  that  Hosea  was  a  lega- 
tee follow  from  the  information  and  belief 
that  be  was  alive  when  the  codicil  took  effect; 
so  that  the  former  is  a  conclusion  of  law  in 
the.  premtoes;  but  It  excludes  the  Idea  that 
they  believed  that  Eva  took  as  a  legatee, 
nor  Is  it  alleged  anywhere  in  the  complaint 
that  she  took  as  a  legatee,  under  the  codi<dl 
or  the  will. 

The  sixth  finding  Is  that  it  does  not  ap- 
pear from  the  evidence  that  plaintiffs  had 
any  belief  or  knowledge  as  to  whether  Hosea 
was  living  at  the  time  of  the  wecutlon  ct  the 
codicil,  or  that  the  plaintiffs  believed  that  he 
was  living  at  the  time  of  the  death  of  the  tes- 
tator. The  complaint  seems  to  have  been 
drawn  upon  two  theories,  or,  at  least,  tbey 
are  so  incorporated.  The  first  is  as  we 
have  Just  stated.  If  such  theory  be  true  in 
fact,  plaintiffs  would  be  entitled  to  recover, 
because  there  would  have  bem  a  payment 
under  a  mistake  or  error  as  to  the  fact  of 
Hosea  heing  alive  at  the  tim^  when  in  mat- 
ter of  fact  he  was  dead.  But  the  facts  as 
hero  alleged,  the  court  says  by  the  sixth 
finding,  do  not  appear  by  the  evidence,  so 
that  the  plaintiffs  have  failed  to  make  a  case 
upon  that  premise.  The  second  idea  Is  that 
plaintiffs  did  not  know  at  the  time  they  paid 
the  money  that  Hosea  was  not  living  at  the 
time  the  codicil  became  effective  and  did  not 
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■Bcvtain  ae  ftict  that  be  was  not  named  or 
referred  to  in  the  codicil  as  one  of  the  lega- 
tees, and  that  he  was  not  entitied  to  receive 
the  legacy  mentioned,  and  that  defendant 
was  not  entitled  to  receive  the  same  until 
after  the  money  was  paid.  If  these  allega- 
tiomi  were  true,  and  plaintiffs  were  not  in- 
tentionally neglectful  in  ascertaining  the  real 
facta  in  relation  thereto*  and  if  they  paid  the 
money  assuming  bona  fide  that  Hosea  was 
alive  at  the  time  when  the  codicil  took  tit- 
fect,  when  in  truth  he  was  not,  and  hence 
that  be  was  a  legatee,  then  there  was  also 
an  rarer  of  fac^  for  which  they  should  be  ex- 
cused and  ought  to  recover.  But  there  Is 
absolutely  no  finding  as  to  these  allegations, 
and  the  findings  of  fact  In  the  othra  alterna- 
tive, as  we  have  seen,  do  not  support  the 
Judgment 

The  appellant,  after  fiie  findings  of  fact 
and  conclusions  of  law  had  been  rendered 
and  filed,  and  before  Judgment,  moved  the 
court  to  make  other  findings  of  fact  in  the 
place  and  stead  of  the  second  and  sixth  find- 
ings, and  to  make  two  othor  additional  find- 
ing in  substance  that  at  the  time  the  sev- 
eral paym^ts  were  made  the  defendant  and 
her  guardian  claimed  and  believed  that  de- 
fendant  was  entitled  to  receive  the  money 
as  legatee  under  the  will  of  the  testator,  aad 
that  the  money  was  paid  to  tux  as  such  lega- 
tee by  plaintiffs,  with  full  knowledge  on  their 
part  of  all  the  tacta  of  her  relationship  tft 
the  testator  on  wtilch  defendant's  claim  was 
based,  and  error  Is  assigned  by  reason  of  ttie 
court's  refusing  them.  These  requested  flndr 
lugs  go  to  the  very  gist  of  the  action.  But 
It-ls  not  in  the  province  of  this  court  to  make 
findings  of  fact  In  a  law  action,  nae  can  we 
substitute  one  finding  in  the  stead  of  anoth- 
er, unless  It  might  be  In  a  case  where  no  oth- 
er reasonable  Inference  could  be  drawn  from 
the  evidence,  which  is  not  ia>P&rent  here. 
These  are  matters  exclusively  for  the  trial 
court 

Another  motion  was  Interposed  for  Judg* 
ment  dismissing  the  action,  based  upon  the 
pleadings,  evidence,  and  stipulations  of  facts. 
But  this  involves  findings  of  facts  from  the 
evidence  also,  and  error  Is  not  assignable. 

For  the  reason,  however,  that  the  Judgment 
is  not  supported  by  the  findings  of  fact,  it 
will  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


RUCKMAN  V.  UNION  RT.  et  oL 
(Supreme  Court  of  Oregon.   Dec.  32,  lfl04.) 
JUOQICKNT— dbfbhsxs-hcstoppkl. 

1.  A  street  railroad  oommenced  a  gait  asalnat 
a  bank  to  compel  the  cancellation  of  certain  of 
the  street  railroad's  ttonds,  which  the  bank  held 
as  collateral,  on  the  ground  that  they  wers 
never  issued  for  value.  Issue  was  joined,  the 
suit  tried  on  the  merits  and  a  decree  readered 
for  the  bank.  At  the  time  the  suit  was  com- 
menced the  street  railroad  might  have  recovered 
on  the  grounds  of  payment  and  estoppel,  neithw 
of  which  it  relied  on  ia  the  suit  Thereafter 
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the  bank  sold  the  bonds,  and  the  purchaser 
brouj*ht  an  action  against  the  Ertreet  railroad  to 
«nforce  payment  of  the  bonds,  and  to  forecloae 
the  mortgage  given  as  security  theeetar.  Held, 
that  the  street  railroad  was  estopped  to  assert 
as  defenses  the  grounds  of  payment  and  estop- 
pel, which  it  omitted  to  pleaa  in  the  former  suit. 

2.  Where  a  street  railroad  brought  suit 
against  a  bank  to  compel  cancellation  of  cer- 
tain of  the  street  railroad  bonds  held  by  the 
bank  as  collateral,  a  judgment  in  the  bank's 
favor  is  no  bar  to  a  suit  by  a  purchaser  of  the 
bonds  from  the  bank,  at  a  sale  of  the  collateral, 
to  enforce  payment  of  the  bonds,  and  to  fore- 
close the  mortgage  given  for  their  security. 

Appeal  from  Circuit  Court.  Union  County; 
Bob^  Kafcln,  Jadge. 

Action  by  George  W.  Buckman  against  the 
TTnloD  Ballway  and  anotb^.  From  a  Judg- 
ment for  defendants,  plalntUf  appeals.  Re- 
rersed. 

Id  January,  1893,  the  Union  Railway  Com- 
pany issued  and  delivered  to  3.  W.  Shelton 
twenty  bonds,  of  the  par  value  of  $1,000 
each,  secured  by  mortgage  on  its  property. 
Shelton  sold  four  of  tbe  bonds,  and  they 
came  Into  the  hands  of  F.  L.  Richmond  and 
W.  T.  Wright  Wright  and  Richmond  bor- 
rowed  51,500  of  the  First  National  Bank  of 
Union  on  their  promissory  note,  and  deposit- 
«d  the  four  bonds  as  collateral  security  there- 
for, under  an  agreement  that  In  case  the  note 
was  not  paid  at  maturity  tbe  bank  might,  at 
Its  option  as  to  time  and  manner,  and  with- 
out notice  to  tbe  pledgors,  sell  tbe  bonds  at 
public  or  private  sale  to  pay  the  amount  due 
on  the  note,  together  with  accruing  Interest 
and  costs.  Default  was  made  In  payment 
of  the  note,  and  the  bank  elected  and  under- 
took to  foreclose  Its  Men  upon  the  bonds  In 
the  manner  provided  In  the  agreement, 
whereupon  the  defendant  the  Union  Street 
Railway  Company,  which  had  purchased  tbe 
mortgaged  property  after  tbe  bonds  had  been 
transferred  to  the  bank,  brought  a  suit  In 
equity  to  compel  the  bank  to  surrender  up 
sucb  twnds  for  cancellation,  on  the  ground 
that  they  were  Issued  in  trust  to  Shelton, 
In  order  that  he  might  negotiate  them  to  In- 
tending purchasers  for  the  use  and  benefit 
of  tbe  company,  and  bad  been  delivered  to 
tbe  bank  by  Sbelton  for  safe-keeping  until 
so  sold  and  disposed  of;  that  no  sale  had 
been  made,  and  therefore.  In  equity,  they  be- 
longed to  the  plaintiff,  as  tbe  purchaser  of 
the  property  covered  by  tbe  mortgage  given 
to  secure  tbe  payment  thereof.  Issue  was 
Joined,  and  tbe  suit  tried  and  determined  on 
tbe  merits,  resulting  In  a  decree  In  favor  of 
the  defendants.  Union  St  R.  Co.  v.  First 
National  Bank,  42  Or.  606,  72  Pac.  586,  73 
Phc.  341.  The  bank  thereafter  foreclosed  its 
Hen  upon  tbe  bonds,  and  sold  them  to  the 
present  plaintiff,  who  brings  this  suit  to  en- 
force tbe  mortgage  given  by  the  railway 
company  to  secure  tbe  payment  thereof.  For 
a  defense  to  tbe  present  suit  the  defendants 
allege.  In  brief,  (1)  that  the  bonds  were  paid 
In  full  to  tbe  bank  out  of  tbe  money  paid 
by  tbe  promoters  of  the  Union  Street  Ball- 


way  Company  for  the  mortgaged  property; 
and  (2)  that  W.  T.  Wright,  tbe  president  of 
the  bank,  w&B  present  at  and  participated 
in,  tbe  negotiations  for  the  purchase,  and 
knew  that  sucb  promoters  understood  and 
believed  at  the  time  that  such  purchase 
would  be  free  of  all  liens  and  Incumbrances, 
notwithstanding  which  he  failed  and  neg- 
lected to  disclose  to  tbem  the  lien  of  the 
bank  on  tbe  four  bonds  In  suit  but  permit- 
ted tbem  to  pay  over  tbe  money  and  take  a 
conveyance  of  the  property  in  ignorance 
thereof,  and  therefore  tbe  bank  and  its  suc- 
cessor with  knowledge  should  now  be  es- 
topped from  asserting  that  such  bonds  are 
a  lien  upon  the  property.  The  plaintiff  plead- 
I  ed  the  decree  in  tbe  former  suit  as  a  bar, 
I  and  averred  that  all  tbe  matters  and  things 
{  now  alleged  as  a  defense  to  the  present  suit 
were  known  to  tbe  defendants  at  the  time 
.  the  former  suit  was  commenced,  and  should 
I  have  been  alleged  therein  as  a  ground  of 
!  recovery.   The  court  below  held  the  former 
i  decree  not  a  bar  or  estoppel,  found  tbe  facts 
in  favor  of  the  defendanti,  and  dismissed 
plalnturs  complaint 

0.  E.  Cochran  and  T.  H.  Crawford,  for 
appellant.  Leroy  Lomax  and  O,  H.  Finn, 
for  respondents. 

BEAN,  J.  (after  stating  tbe  facts).  Upon 
i  the  record,  we  have  substantially  this  state 
of  facts:  A  party  commenced  a  suit  against 
another  to  compel  the  surrendering  np  for 
cancellation  of  negotiable  liMtnunentB  on  the 
ground  that  they  were  never  Issued  for  val- 
ue. Issue  was  Joined,  the  suit  tried  on  tbe 
merits,  and  a  decree  rendered  In  favor  of  the 
defendant.  At  the  time  the  suit  was  com- 
menced, the  plaintiff  therein  bad  two  other 
grounds  upon  which  he  might  have  recover- 
ed, neither  of  which,  however,  he  set  np  or 
alleged  in  the  complaint  Thereafter,  when 
the  defendant  in  tbe  former  suit  or  tbe  party 
who  bad  succeeded  to  bis  Interest  with 
knowledge,  brought  an  action  to  enforce  the 
payment  of  tbe  instruments,  and  to  foreclose 
the  lien  given  as  security  therefor,  the  de- 
fendant therein  and  the  plaintiff  In  the  for- 
mer suit  pleads  as  a  defense  tbe  two  matters 
which  he  might  have  relied  upon  for  relief 
In  his  first  suit  Tbe  question  for  decision  is 
whether  he  Is  estopped  by  the  former  decree 
against  him  from  pleading  such  defenses. 

It  is  settled  law  In  this  state,  as  elsewhere, 
that  a  Judgment  or  decree  rendered  upon  tbe 
merits  Is  a  final  and  conclusive  determina- 
tion of  tbe  rights  of  the  parties,  and  a  bar 
to  a  subsequent  proceeding  between  them 
upon  the  same  claim  or  cause  of  suit  not 
only  as  to  the  matter  actually  determined, 
but  as  to  every  other  matter  which  the  par- 
ties might  have  litigated  and  had  decided  as 
incident  to  or  essentially  connected  there- 
with, either  as  a  matter  of  claim  or  defense 
(Nell  V.  Tolman,  12  Or.  289,  7  Pac.  103;  Mor- 
rill T.  Morrill  &  Klllen,  20  Or.  86,  28  Pac. 
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362,  11  li.  B.  A.  155,  23  Am.  St  Bep.  95; 
Belle  T.  Brown,  37  Or.  588,  61  Pac.  1024; 
White  V.  Ladd,  41  Or.  324,  68  Pac.  739,  93 
Am.  St  Rep.  732),  bnt  that  when  the  action 
la  upon  a  different  claim  or  demand  the  for- 
mer Judgment  can  only  operate  as  a  bar  or 
an  estoppel  as  against  matters  actually  liti- 
gated or  questions  directly  in  issue  In  the 
former  action  (Barrett  t.  Falling,  8  Or.  152; 
Applegate  t.  Dowell.  15  Or.  513,  16  Pac.  651; 
La  Follett  v.  Mitchell,  42  Or.  465,  69  Pac. 
916,  96  Am.  St  Rep.  780;  Caseday  v.  Lhid- 
Btrom,  44  Or.  309,  76  Pac.  222;  Gentry  v. 
Pacific  Live  Stock  Co.  [Or.]  77  Pac.  IIB). 
This  distinction  sbould  always  be  kept  In 
mind  In  considering  the  effect  of  a  former 
Judgment  or  decree.  If  the  second  action 
or  defense  is  upon  the  same  claim  or  demand, 
the  former  Judgment  is  a  bar  not  only  as 
to  matters  actually  determined,  but  such  as 
could  have  been  litigated;  but,  if  It'Is  upon 
another  claim  or  demand,  the-  former  Judg- 
ment is  not  a  bar,  except  as  to  questions  ac- 
tually determined  or  directly  In  Issue.  This 
case  comes  within  the  principle  first  stated, 
tt  is  a  suit  between  the  same  parties  and 
upon  the  same  claim  or  demand  as  the  for- 
mer suit  The  claim  or  demand  In  the  first 
suit  brought  by  the  defendant  Union  Street 
Hallway  against  the  bank  was  the  validity 
of  the  bonds,  and  the  right  of  the  bank 
to  enforce  them  as  against  it  This  Is  the 
same  Identical  question  presented,  and  the 
only  one  for  adjudication,  In  the  present  suit 
It  was  detei*mlned  In  the  former  suit  and 
the  decree  therein.  Is  a  bar  to  further  litiga- 
tion thereof  between  the  same  parties,  al- 
though tbe  plaintiff  therein  did  not  allege 
or  urge  all  the  reasons  entitling  It  to  relief 
as  demanded.  The  law  requires  a  party  to 
try  his  whole  suit  or  action  at  one  time,  and 
he  cannot  separate  his  claim  or  divide  his 
grounds  of  recovery  or  defense.  The  ap- 
plication of  this  principle  is  Illustrated  by 
two  federal  cases.  In  Patterson  v.  Wold  (C. 
C.)  33  Fed.  791,  the  plaintiff,  a  receiver  of  an 
insolvent  estate,  brought  a  suit  to  set  aside 
a  deed  from  tbe  Insolvent  to  his  son,  and 
a  mortgage  given  by  the  son  to  certain  cred- 
itors of  the  Insolvent;  alleging  tbe  deed  to 
be  without  consideration,  and  the  mortgage 
a  fraudulent  preference.  Judgment  was  ren- 
dered for  the  defendants.  Thereafter  the 
plaintiff  brought  another  suit  to  avoid  the 
same  deed,  alleging  that  the  son  was  a  cred- 
itor of  the  father  to  tbe  amount  of  $1,200, 
and  that  the  laud  was  conveyed  to  blm  In 
payment  of  this  debt  and  was  a  fraudulent 
preference  under  the  statute,  and  therefore 
void.  The  court  (Mr.  Justice  Brewer  pre- 
siding) held  that  the  first  Judgment  was  a 
bar  to  the  second,  although  the  grounds  of 
recovery  were  different  •  After  quoting  Mr. 
Pomeroy'B  analysis  of  the  elements  which 
constitute  "a  cause  of  action"  (Pomeroy, 
Rem.  &  Rem.  Bights,  S  519),  he  says:  "Now, 
what  is  tbe  plaintifrB  primary  righ^  as  al- 
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leged  In  these  cases?  Obviously,  in  each  tbe 
same — the  right  to  have  tbe  land;  and.  the 
defendant's  corresponding  primary  duty  b 
to  let  him  have  the  land;  and  the  defend- 
ant's delict  or  wrongful  act  is  the  failure 
to  let  him  have  the  land.  These  exist  in 
each  case,  and  In  each  case  alike.  It  is 
true,  the  basis  of  complainant's  primary 
right  is,  as  alleged,  different  in  one  case 
from  that  in  the  other;  bnt  this  is  mere  dif- 
ference. In  the  language  of  the  Supreme 
Oourt  in  'the  ground  of  recovery.'  The  mere 
fact  that  different  testimony  would  be  neces- 
sary to  sustain  the  different  allegations  In 
the  two  bills  does  not  of  itself  necessarily 
make  two  distinct  causes  of  action.  Take 
this  Illustration:  Suppose  a  party  bring 
suit  to  recover  possession  of  real  estate, 
and  alleges  In  his  complaint  that  he  Is  tbe 
owner  by  vlrtne  of  a  patent  from  tbe  govern- 
ment. After  a  Judgment  against  him,  would 
he  be  permitted  to  maintain  a  second  action, 
alleging  that  he  was  the  owner  by  virtue 
of  certain  tax  proceedings  or  by  virtue  of  a 
judicial  sale?  Yet  different  testimony  would 
be  required  to  sustain  his  allegations  in  the 
two  actions.  In  both  of  such  actions  plain- 
tiff's primary  right — that  of  possession  based 
on  ownership — would  be  the  same,  tbe  only 
difference  being  In  the  ground  of  recovery. 
All  the  grounds  of  recovery,  all  the  basis  of 
plaintiff's  title,  must  be  present  in  the  first 
action,  or  they  are  lost  to  him  forever,  ex- 
actly the  same  as  when  a  party  sued  upon 
a  note^  and  having  several  defenses,  pleads 
only  one — the  balance  are  as  though  they 
never  existed.  The  party  who  has  his  day 
in  court  must  make  his  entire  showing.  He 
cannot  support  a  claim  or  defense  In  differ- 
ent actions  on  different  grounds."  The  re- 
cent case  of  United  States  v.  California 
Land  Co.,  192  U.  S.  366,  24  Sup.  Ot  266,  48 
L.  Ed.  476,  was  a  suit  by  the  govermnent 
for  the  purpose  of  having  a  certain  patent 
of  land  declared  void  on  the  ground  that  the 
land  was  In  Klamath  Indian  Reservation, 
and  therefore  not  within  the  provisions  of 
the  grant  to  the  company.  One  plea  of  the 
land  company  was  that  the  plaintiff  bad 
filed  an  earlier  bill  against  It  to  avoid  the 
same  patent  that  it  had  pleaded  matt^ 
showing  tbe  patent  to  be  valid,  and  that  It 
was  an  Innocent  purchaser,  and  that  a  final 
decree  on  the  merits  had  been  rendered  in 
its  favor.  The  circuit  court  held  the  plea 
to  be  bad,  but  upon  an  appeal  the  Supreme 
Court  reversed  the  case;  holding  that  the 
former  decree  was  a  bar,  although  the 
grounds  of  recovery  were  essentially  differ- 
ent and  it  was  urged  that  the  plaintiff  was 
suing  in  a  different  capacity  from  that  in 
which  it  brought  the  first  suit.  The  court, 
by  Mr.  Justice  Holmes,  said:  "On  the  gen- 
eral principle  of  our  law,  it  is  tolerably  plain 
that  the  decree  In  the  suit  under  the  fore- 
going statute,  would  be  a  bar.  The  parties, 
the  rabject-matter,  and  the  relief  son^t  all 
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were  the  same.  •  •  *  Here  the  plaintiff 
is  the  same  person  that  brought  the  former 
bill,  whatever  the  difference  of  the  Interests 
intended  to  be  asserted.  The  best  that  can 
be  said,  apart  from  the  act  Just  quoted,  to 
dlstlngnlBh  the  two  suits.  Is  that  now  the 
United  States  puts  forward  a  new  ground 
for  Its  pT&yer.  Formerly  it  sought  to  avoid 
the  patents  by  way  of  forfeiture.  Now  it 
seeks  the  same  conclusion  by  a  different 
means;  that  is  to  say,  by  evidence  that  the 
lands  originally  were  excepted  from  the 
grant  But  In  this  as  in  the  former  suit  It 
seeks  to  establisb  its  own  title  to  the  fee. 
It  may  be  the  law  In  Scotland  that  a  judg- 
ment is  not  a  bar  to  a  second  attempt  to 
reach  the  same  result  by  a  different  medium 
conclndendi.  *  •  •  But  the  whole  ten- 
dency of  our  decisions  is  to  require  a  plain* 
tiff  to  try  big  whole  cause  of  action  and  his 
whole  case  at  one  time.  He  cannot  even 
split  up  his  claim,  •  •  ■  •  and  a  fortiori 
he  cannot  divide  the  grounds  of  recovery. 
Unless  the  statute  of  1888  put  the  former 
suit  upon  a  pecnliar  footing,  the  United 
States  was  bound  then  to  bring  forward  all 
the  grounds  it  had  for  declaring  the  patents 
void,  and,  when  the  bill  was  dismissed,  was 
barred  as  to  all  by  the  decree."  These 
two  cases  and  the  principles  applied  are  de- 
cisive of  the  present  suit  The  claim  or  de- 
mand of  the  defendant  Union  Street  Railway 
Company  In  the  suit  brought  by  it  was 
that  the  bank  had  no  Interest  In  tiie  bonds, 
and  they  should  be  surrendered  up  for  can- 
cellation. The  reasons  why  this  should  be 
done  were  not  the  cause  of  action  or  primary 
subject  of  inquiry.  There  may  have  been 
many  reasons  why  the  bonds  should  have 
been  surrendered  up  and  canceled,  and  why 
the  bank  could  not  enforce  them  as  against 
the  property  of  the  railway  company;  bnt, 
if  the  plaintiff  In  that  snit  was  content  to 
rely  upon  only  one  of  such  reasons  as  a 
grotind  for  recovery,  the  others  are  lost  to 
it  as  completely  as  If  they  never  existed. 

The  position  that  the  decree  in  the  former 
suit  Is  a  bar  to  the  right  of  the  plaintiff  to 
foreclose  the  mortgage  given  to  secure  the 
payment  of  the  bonds  Is  untenable,  because 
that  matter  was  not  germane  to  or  connected 
with  the  cause  of  action  or  suit,  and  did  not 
in  any  way  affect  the  merits  of  the  con- 
troversy then  before  the  court  for  determina- 
tion.  The  bank  was  not  the  owner  of  the 
bonds,  but  held  them  as  collateral  security 
for  the  debt  of  persons  not  parties  to  the 
suit  It  was  bound  by  the  terms  of  the  con- 
tract between  It  and  the  pledgors,  and  no 
decree  of  foreclosure  could  bare  been  made 
in  the  former  suit,  because  tbe  proper  par- 
ties were  not  before  the  court  Union  St 
Ry.  Co.  T.  First  National  Bank,  42  Or.  006, 
72  Pac.  586,  73  Pac.  341. 

The  decree  of  the  court  below  will  there- 
fore be  reversed,  and  one  entered  here  as 
prayed  for  In  tbe  complaint. 


WOLLENBERQ  v.  ROSE. 

(Supreme  Court  of  Oregon.    Dec.  12,  19(HL) 

VBNDOB  A.ND  PUSCRASEB— OOlCPLBTIOn  Or  OON- 
TSACT>-FA.BTnEBSHIP— DBATJU  Or  PABTHEBB— 
CO!«VETAITCB  FBOU  HBIBS— MABKKTABLB  TI- 
TLE—O  BJ  BCTI O  N  S— PAST  I BS . 

1.  Where  a  firm  contracted  to  convey  real  es- 
tate to  defendant,  and  both  members  of  tbe  firm 
died  before  completioa  of  the  contract,  the  ven- 
dee was  entitlea  to  a  deed  from  the  heirs  of  the 
deceased  members  of  the  firm,  and  was  justified 
in  refusing  to  accept  a  deed  from  the  adminis- 
trator de  bonis  non  of  the  estate  of  the  firm. 

2.  After  the  death  of  both  membera  of  a  firm 
prior  to  the  completfoo  of  the  firm's  contract 
to  convey  real  estate,  the  entire  title  became 
vested  in  one  of  the  heirs  by  conveyances  from 
the  others,  some  of  whom,  before  an  offer  by 
Buch  heir  to  convey  to  the  vendee,  had  brought 
suits  in  good  faith  to  set  aside  their  conveyances 
for  fraud  perpetrated  by  the  grantee  In  procur- 
ing them.  Held  that,  as  tbe  purchaser  from  the 
firm  was  entitled  to  a  title  free  from  litigation, 
a  deed  tendered  by  such  heir  was  not  such  as  the 
purchaser  was  bound  to  accept 

3.  Where,  after  the  death  of  both  partners  of 
a  firm  pending  completion  of  a  contract  to  con- 
vey real  estate,  the  title  became  vested  In  M. 
by  a  conveyance  from  the  other  heirs  of  the 
partners,  some  of  whom  brought  suits  to  set 
aside  their  conveyances  for  fraud,  the  validity 
of  their  claims  could  not  be  adjudicated  in  an 
action  against  the  purchaser  from  the  firm,  to 
which  sudi  heirs  were  not  parties,  to  recover 
the  price. 

Appeal  from  Circuit  Cour^  Dooglai  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  b7  H.  WoUenberg,  as  administra- 
tor of  tbe  partnership  estate  of  8.  Marks 
and  another,  against  J.  F.  Rose.  From  a 
Judgment  In  favor  of  plaintiff,  defendant 
appeals.   Reversed  and  dismissed. 

C.  8.  Jackson,  for  appellant  F.  W.  Ben- 
son and  J.  0.  Fullerton,  for  rMpondent. 

WOLVERTON,  J.  On  October  1,  1892,  8. 
Marks  and  A.  Marks  were  doing  business 
under  the  firm  name  of  S.  Marks  &  Co.,  at 
whicb  time  they  entered  into  a  verbal  con- 
tract with  the  defendant  Rose  to  convey  to 
him  certain  real  property  for  tbe  considera- 
tion of  $1,500.  See  this  case  on  former  ap- 
peal, 41  Or.  314,  68  Pac.  804.  Rose  paid  part 
of  the  purchase  price,  and,  failing  to  pay  the 
balance,  tbe  plaintiff,  by  way  of  cross-bill 
to  an  action  by  defendant  to  recover  from 
plaintiff  the  amount  of  the  purchase  money 
paid,  seeks  to  recover  from  defendant  such 
balance,  and,  In  order  to  do  that  it  was  nec- 
essary to  show  that  the  plaintiff  was  ready, 
able,  and  willing  to  perform  the  contract  of 
9.  Marks  &  Co.  to  convey  a  good  title  to  the 
premises.  Both  members  of  the  firm  of  S. 
Marks  &  Co.  died  subsequently  to  entering 
Into  the  contract — S.  Marks,  Intestate,  leav- 
ing several  heirs,  and  A.  Marks,  testate, 
leaving  his  property,  except  some  minor  be- 
quests, to  Hermann  Marks.  Tbe  heire  of-S. 
Marks  have  also  executed  and  delivered  to 
Hermann  Marks  deeds  to  their  Interests  In 
tbe  premises  herein  Involved,  so  that,  ac- 
cording to  the  record,  Hermann  Marks  ap- 
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pears  to  be  the  sole  owner  of  the  entire  le- 
gal title.  When  the  case  was  here  before, 
we  said.  In  answer  to  an  objection  to  the 
complaint,  that  the  heirs  of  S.  Marks  &  Co. 
were  not  made  parties,  that  "the  adminis- 
trator declares  his  readiness  and  ability  to 
make  a  good  and  sufficient  deed  to  convey 
the  title  upon  payment  of  the  demand,  which 
Is  sufficient,  after  answer,  we  think,  to  over- 
come  the  objection.  The  deed,  we  take  it, 
should  come  from  the  heirs,  to  canry  a  good 
title.  The  administrator,  as  such,  could  not 
make  it,  or  any  deed  to  realty,  without  add- 
-quate  authority  from  a  competent  court. 
A  conveyance,  however,  from  the  lawful 
heirs  of  S.  Marks  &  Co.,  would  satisfy  the 
demand,  and,  if  the  administrator  furnishes 
It,  there  can  be  no  cause  for  complaint" 
On  a  remand  of  the  case,  the  plalntifC  ten- 
dered his  deed  as  administrator  de  bonis  non 
of  the  estate  of  S.  MaiisB  &  Co.,  together 
with  a  deed,  regular  In  form,  from  Hermann 
Marks,  the  owner  of  the  legal  title,  and  de- 
manded the  balance  of  the  purchase  price, 
which  was  tendered  at  the  same  time  by 
Rose.  Rose,  however,  refused  to  accept  the 
deeds  or  to  pay  the  money  for  the  reasons 
<1)  that  the  deeds  were  not  from  the  heirs 
of  the  deceased  members  of  the  partnership; 
and  (2)  that  the  deed  from  Hermann  Marks 
would  not  convey  a  good  title,  free  from 
dispute,  because  some  of  the  heirs  of  S. 
Marks  were  seeking  to  set  aside  their  con- 
veyances to  Hermann  for  fraud  perpetrated 
by  him  In  procuring  them. 

We  are  satisfied  that  the  tender  of  the 
Hermann  Marks  deed  was  insufficient,  in  so 
far  as  it  purported  to  convey  the  interests  of 
the  heirs  of  S.  Marks.  The  undertaking  to 
convey  Is  usually  in  behalf  of  the  vendor,  his 
heirs,  executors,  and  administrators,  and, 
whether  expressed  or  not,  such  would  proba- 
bly be  its  legal  effect,  so  that  a  performance 
-on  the  part  of  the  heirs  or  legatees  or  personal 
representatives,  when  the  latter  are  duly  au- 
thorized thereto,  would  be  tantamount  to  a 
fulfillment  of  the  obligation  on  the  part  of 
the  vendor.  But  a  third  party,  a  stranger 
to  the  undertaking,  could  not  discharge  the 
obligation,  though  In  a  position  to  convey  a 
good  and  sufficient  title,  for  the  very  good 
reason  that  the  vendee  has  not  contracted 
for  his  deed,  but  for  that  of  the  vendor,  or, 
in  case  of  bis  death,  that  of  his  heirs,  leg- 
atees, or  personal  representatives.  "The  ap- 
pellee," says  Mr.  Justice  Underwood  In  Tay- 
lor V.  Porter,  1  Dana,  421,  25  Am.  Dec.  155, 
"is  not  bound  to  accept  t^ie  title  from  any 
one  except  his  vendor  or  his  representatives, 
acting  in  their  representative  character.  The 
insolvency  of  McGinnls,  in  this  case,  can- 
not change  the  rale.  Taylor's  warranty  may 
be  better  than  that  of  the  representatives  of 
McCilnnIs,  but  Porter  is  not  bound  to  accept 
it,  because  he  made  no  contract  with  Tay- 
lor." In  this  case  McGinnls  bound  himself 
to  convey  to  Porter,  but,  he  not  having  the 
title.  It  was  sought  to  require  Porter  to  ac- 
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cept  title  from  Taylor,  with  the  result,  as 
above  Indicated,  that  the  court  refused  the 
relief.  Seaver  v.  Hall,  50  Neb.  878.  70  K. 
"W.  373,  Is  Illustrative.  Before  plaintiff  could 
have  put  the  defendant  In  default,  he  must 
have  tendered  performance  of  the  contract 
(Soper  V.  Gabe,  55  Kan.  646,  41  Pac.  969); 
and,  not  having  done  so,  he  cannot  Insist 
upon  the  payment  of  the  balance  of  the  pur- 
chase price  demanded. 

The  second  reason  assigned  for  refusing 
the  tendered  deed  Is  also  potent  and  suffl- 
dent  The  evidence  shows  that  litigation  Is 
actually  pending  between  some  of  the  bein 
of  S.  Marks  and  Hermann  Marks,  whereby 
it  is  sought  to  set  aside  their  deeds  to  H«- 
mann  on  account  of  fraud;  and  there  is 
some  evidence  that  It  is  being  prosecuted 
in  good  faith,  there  being  none  to  the  con- 
trary. Plaintiffs  in  these  cases  have  stated 
good  causes  tor  relief,  which  tend  palpably 
to  discredit  the  title  which  plaintiff  tenders 
by  the  deed  of  Hermann  Marks.  This,  with 
the  evidence  of  good  faith  in  the  prosecntlon. 
affords  a  sufficient  reason,  prima  facie,  at 
least,  for  refusing  to  accept  the  deeds.  Gen- 
erally it  is  sufficient  upon  which  to  base 
such  refusal  if  there  be  doubt  and  uncer- 
tainty about  the  title  sufficient  to  form  the 
basts  for  litigation,  for,  If  there  be  doabt. 
It  cannot  be  thrown  upon  the  purchaser  to 
contest  that  doubt  (Rede  v.  Oakes,  4  De  Crcx, 
J.  &  S.  605),  and  a  reasonable  doubt  on  this 
head  will  prevent  the  vendor's  obtaining  his 
remedy.  The  title  tendered  must  be  a  good, 
clear,  marketable  title  (Pom.  Si>ec.  Per.  | 
342);  and,  to  be  good.  It  seems  to  have  been 
admitted  In  Turner  t.  McDonald  (Cal.)  IS 
Pac.  262,  9  Am,  St  Rep.  188.  that  It  "should 
be  free  from  litigation,  palpable  defects, 
and  grave  doubts,  should  consist  of  both  l^al 
and  equitable  title,  and  should  be  fairly  de- 
duclble  from  the  record"  (see,  also,  Conley  t. 
Finn,  171  Mass.  70,  50  N.  B.  460,  68  Am.  St; 
Rep.  3d0,  and  Dobbs  v.  Norcross.  24  N.  J. 
Eq.  327).  The  doubt  ought  not,  of  .conrse^ 
to  be  a  mere  captious  one,  but  must  be  con- 
siderable and  rational — snch  as  would  and 
ought  to  induce  a  prudent  man  to  hesitate 
to  take  the  title  if  he  was  effecting  an  ong- 
Inai  purchase.  A  mere  possibility  of  a  de- 
fect or  a  threat  or  the  possibility  of  a  contest 
will  not  be  enough.  Hayes  v.  Harmony 
Grove  Cemetery,  108  Mass.  400;  GUI  v. 
Wells,  59  Md.  482.  If  the  tltie  depends  on 
the  record,  and  all  the  muniments  are  in  evi- 
dence, so  that  the  defects  may  aKwar  from  an 
inspection,  it  is  then  purely  a  question  of 
law  for  the  court  to  determine  and  settle  by 
construction;  but,  if  it  depends  upon  mat- 
ters of  fact  to  be  established  by  parol,  then 
the  cause  must  be  made  yecj  clear  by  the 
vendor  to  warrant  a  court  in  ordering  spe- 
cific performance.  Townshend  t.  Goodfel- 
low.  40  Minn.  312,  41  N.  W.  1056,  8  L.  R.  A. 
739,  12  Am.  St  Rep.  736.  The  case  here  Is 
not  the  tender  of  a  title  dependent  upon  mat- 
ters of  fact,  but  of  one  that  U  assailed  for 
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fraud  tn  its  procuremeDt  The  question  to 
be  determined  as  to  the  fratid,  however,  Is 
one  of  fact ;  and,  the  appellant  having 
brought  snch  a  record  of  actual  salts  pending 
and  a  showing  of  good  faith  In  their  prosecu- 
tloa  as  to  cause  a  prudent  man  of  business 
sagacity  to  hesitate  to  accept  the  title,  It 
"Would  be  an  act  of  Injustice  to  compel  him 
to  take  it  with  the  burden  of  defending 
against  fiie  attacks.  Enough  has  been 
shown.  It  seems  to  us,  to  require  the  plaln- 
tUT  to  prove  that  the  title  tendered  Is  free 
from  any  peril  of  the  Impending  litigation, 
and  that  It  was  only  Instituted  for  the^  pur- 
pose of  annoying  and  harassing  him,  withoDt 
Inherent  merit. 

But  even  if  such  proof  had  been  made, 
there  is  a  serious  difficulty  In  the  way  of 
onr  settling  the  title  so  as  to  make  It  market- 
able, or  snch  as  the  defendant  ought  to  be 
required  to  accept.  It  is  said  in  Fleming  t. 
Burnham,  100  N.  Y.  1,  10,  2  N.  E.  905,  that 
a  court  cannot  make  a  title  marketable  "by 
passing  upon  an  objection  depending  on  a 
disputed  question  of  fact,  or  a  doubtful 
question  of  law.  In  the  absence  of  the  party 
in  whom  the  outstanding  right  was  vested," 
See,  also,  Irving  v.  Campbell,  121  N.  Y.  358, 
24  N.  B.  821,  8  L.  R.  A.  620.  So,  again,  It 
is  said  In  Scbul'tz  r.  Rose,  66  How.  Frac.  75, 
that  a  decision  of  a  court  In  a  suit  for  spe- 
cific performance  "can  heal  no  Inherent 
weakness  or  restore  a  broken  link  in  the 
chain  of  title,  unless  the  facts  and  parties 
essential  and  affected  are  before  It,  and  in  a 
relation  and  condition  to  be  dealt  with." 
Such  is  the  condition  of  the  case  here.  If 
these  heirs  were  all  before  us,  and  a  full  In- 
vestigation bad  been  gone  into  respecting 
the  pending  litigation,  the  court  would  be 
in  a  position  to  pass  on  the  title  tendered, 
and  determine  its  merits  so  as  to  bind  them; 
but  it  cannot  Und  them  in  their  absence,  or 
pass  the  title  thus  seriously  questioned  and 
assailed.  If  the  deeds  of  these  heirs  had 
been  tendered  without  objection  from  them, 
tbe  fact  that  they  were  not  made  parties 
wonid  not  liave  Impaired  the  plaintiff's  right 
of  recovery;  and  such  was  the  hypothesis 
npon  which  the  former  opinion  in  this  case 
was  rendered,  but  a  very  different  case  has 
since  been  developed. 

It  is  urged,  however,  that  this  controversy 
has  arisen  since  the  contract  to  convey  was 
entered  Into,  and  that  the  heirs  would  take 
with  notice  and  subject  to  the  equities  of 
the  parties,  and  that  defendant  would  ob- 
tain a  tltie  that  he  could  successfully  defend 
against  them.  But  this  does  not  meet  the 
objection.  It  still  puts  the  defendant  to  the 
burden  of  litigating  with  these  heirs,  and 
renders  tbe  tiUe  unmarketable  in  the  mean- 
while— such  as  prudent  persons  dealing  In 
realty  would  not  choose  to  accept  So  that 
in  either  case  the  plaintiff  tias  not  tendered 
such  a  titie  as  the  defendant  was  required 
to  accept  before  payinc  tbe  balance  of  tbe 
purchase  price. 
TOP.— 48 


The  decree  of  the  circuit  court  will  there- 
fore be  reversed,  and  one  here  entered  dis- 
missing tlie  plalntiiTs  cross-bill. 


MACDONALD  v.  O'REILLY. 
(Supreme  Court  of  Oregon.    Dec.  12,  1904.) 

UNSAPB  FBEMISES— DKATH  OI  CHILD — NBOLI' 
OENCE— HUSBAnD  AND  WUZ— INDEPENDENT 
OONTBACTDB  —  IR8IBDOTIOKB  —  BVIDBKOE  — 
ADIIISSIBJUTT— APPBAL. 

1.  Since,  under  B.  &  O.  Comp.  |  612,  provid- 
ing that  after  the  commencement  of  a  suit  for 
divorce  the  court  may  provide  for  the  custody 
of  the  minor  children  oaring  the  pendency  of 
the  suit,  and  section  513,  providing  that  when- 
ever a  marriage  shall  be  dissolved  the  court 
shall  have  power  to  provide  for  tbe  future  care 
and  custody  of  the  minor  childreh,  the  wife  is 
as  ful^  entitied  to  the  custody  and  care  ot  the 
children  as  the  father,  a  wife  does  not,  from 
the  mere  marital  relation,  occupy  such  a  posi- 
tion in  the  care  and  custody  of  a  minor  child  as 
that  her  contributory  negligence  in  allowiog  the 
child  to  play  in  a  place  of  danger,  whereby  it  Is 
killed,  will  bar  a  recovery  of  damages  for  the 
death  of  the  child  in  an  action  by  the  father, 
in  the  capacity  of  administrator  of  the  child, 
against  one  whose  negligence  caused  the  child's 
death. 

2.  A  charge  in  an  action  for  the  death  of  a 
child  4H  years  of  age  that  the  child  had  not 
reached  such  a  degree  of  judgment,  Intelligence, 
or  discretion  as  to  be  deemed  capihle  of  negli- 
gence was  not  erroneous. 

8.  In  an  action  for  the  death  of  a  child  while 
at  play,  resulting  from  the  faU  of  timbers  al- 
leged to  have  been  negligently  piled  In  titte 
street  near  the  home  of  the  deceased,  the  mere 
fact  that  the  defendant,  as  owner  of  the  tlm- 
bera,  paid  a  teamster  at  a  certain  rate  per  foot 
for  hanliDg  them  to  the  defendant's  premise:;, 
is  insufficient  to  constitute  the  teamster  an  in- 
dependent contractor,  bo  as  to  relieve  tbe  de- 
fendant from  liability  for  the  manner  in  which 
the  timl>ers  were  piled. 

4.  In  an  action  for  the  death  of  a  child  from 
the  fall  of  timbers  alleged  to  have  been  negli- 
gentiy  piled  in  the  street,  where  it  appeared  that 
the  timbeTB  were  for  the  use  of  i^odependent 
contractors,  who  were  engaged  at  the  time  of 
the  accident  in  preparing  to  b^In  work,  but 
that  the  defendant,  as  owner  of  tbe  premises  and 
the  timbers,  had  employed  a  teamster  to  haul 
them  there,  a  charge  that  If  the  accident  hap- 
pened from  the  unsafe  condition  in  which  toe 
timbers  were  left  on  the  groand  by  defendant, 
and  before  possession  thereof  was  taken  by  the 
firm,  the  defendant  would  be  reEponslble,  but 
if  the  firm  had  taken  control  of  the  timbers,  and 
had  negligently  put  them  in  an  unsafe  condition, 
or  If  it  was  responsible  for  their  being  in  such 
condition.  It,  and  not  the  defendant,  would  be 
liable  for  the  accident,  was  not  erroneous. 

6.  In  an  action  for  the  death  of  a  child  from 
tbe  fall  of  timbers  alleged  to  have  been  negll- 
gentiy  piled  in  the  street,  any  error  in  the  ad- 
mission in  evidence  of  photographs  of  tbe  prem- 
ises, taken  the  day  following  the  accident,  show- 
ing the  premises  as  they  were  before  tbe  acci- 
dent, with  the  exception  of  the  timbers  was 
harmless. 

Ai^wal  fnnu  CUrcalt  Court  Multnomah 
County ;  A.  L.  Frasser,  7ucUe& 

Action  by  Frederick  D.  Macdonald,  admin- 
istrator of  the  estate  of  Maurice  R.  Mac- 
donald, deceased,  against  Drake  G.  O'Reilly. 
From  a  Judgmmt  for  plaintiff,  defendant  ap- 
peals. Affirmed. 


1 2.  Se*  Negllgene*^  voL  17,  Cent  Dig.  1 134. 
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C  B.  S.  Wood  and  R.  l*.  Ollaan*  for  appel- 
lant. Henry  O.  McGinn,  for  respondent 

BEAN,  J.  Tbla  iB  a  Btatntory  action  for 
damages  for  the  death  of  an  infant  aged 
four  years  and  six  months.  The  plaintiff  la 
the  father  of  the  child,  and  sues  as  adminis- 
trator of  his  estate.  On  March  19,  1903, 
while  the  boy  was  playing  with  other  chil- 
dren on  a  pile  of  round  sticks  or  piles  In 
the  street  In  front  of  the  defendant's  prop- 
erty, the  piling  rolled  down  and  crushed  him, 
eausiug  ills  Instant  death.  The  piles  belong- 
ed to  O'Bellly,  and,  with  the  consent  of  the 
city  authorities,  were  placed  In  the  street  by 
him,  or  at  bis  direction,  to  be  subsequently 
used  In  the  construction  of  a  buildiag  on  his 
premises  adjacent  thereto.  Tbe  defendant 
had  contracted  with  a  pile-driving  firm  for 
the  driTlng  of  tbe  piles,  and  It  was  engaged 
at  the  time  of  the  accident  In  making  prepa- 
rations for  beginning  Its  work.  O'Relily  was 
to  fumlsb  and  deliver  the  piles  on  the 
ground  or  in  tbe  street  adjoining.  He  pur^ 
chased  them  from  tbe  county,  received  them 
at  tbe  river,  and  contracted  with  C.  J.  Cook 
&  Co.,  at  a  certain  price  per  foot,  to  haul 
them  to  his  premises.  Cook  &  Co.  unloaded 
tbe  piles  in  tbe  street  next  to  O'Bellly's  prop- 
erty, with  bis  knowledge  and  in  pursuance 
of  hie  Instructions,  where  they  remained  sev- 
eral weeks  prior  to  the  accident.  When  they 
were  piled  in  the  street  they  were  supported 
on  one  side  by  a  billboard,  but  it  was  re- 
moved a  few  days  prior  to  the  accident  by 
parties  engaged  in  excavating  for  the  founda- 
tion of  O'Keilly's  building.  Tbe  child  lived 
with  his  parents  about  half  a  block  dis- 
tant from  O'Reilly's  property,  and  had  pre- 
viously been  warned,  in  tbe  presence  and 
bearing  of  his  mother,  to  keep  away  from 
that  vicinity.  The  plaintilE  had  a  verdict 
and  Judgment,  and  the  defendant  appeals, 
assigning  error,  first,  in  instructing  the  jury 
that  tbe  negligence  of  tbe  mother,  If  any,  in 
permitting  the  child  to  play  in  tbe  street,  and 
In  not  taking  proper  care  of  bim,  can  be 
no  defense  to  this  action;  second,  that  tbe 
child  was  non  sui  Juris,  and  could  not,  there- 
fore, be  guilty  of  contributory  negligence; 
and,  tblrd.  In  instructing  tbe  Jury  as  to  the 
rule  governing  the  Uablll^  of  an  Independ- 
ent contractor. 

The  briefs  of  both  aides  contain  unusually 
full  and  able  arguments  on  tbe  general  ques- 
tion of  imputed  negligence,  and  as  to  when 
and  under  what  circumstances  the  negli- 
gence of  the  legal  custodian  of  a  person  non 
sul  Juris,  contributing  to  his  Injury  or  death, 
will  be  imputed  to  such  person  or  bis  bene- 
ficiary in  an  action  to  recover  damages  there- 
for. It  is  agreed  by  counsel  that,  according 
to  tbe  great  weight  of  modem  authority,  the 
negligence  of  tbe  legal  custodian  of  such  a 
person  will  not  be  imputed  to  it  or  bar  an 
action  for  or  on  Its  behalf,  and  that  tbe  ddc- 
trine  of  Hartfleld  v.  Boper,  21  Wend.  615,  34 
Am.  Dee.  278.  haa  not  stood  the  test  of  rea- 


son. For  a  full  dlscnssl<m  of  tide  question, 
with  a  collation  of  authorities,  see  Beach, 
Contributory  Neg.  (2d  Ed.)  %  119  et  seq. :  1 
Thompson,  Neg.  {  293;  TlCTany,  Death  by 
Wrongful  Act,  I  68;  14  Am.  Law  Bev.  770; 
17  Cent  Law  J.  243  ;  23  Cent  Law  J.  4S9 ; 
Bamberger  v.  Citizens'  St  By.  Ca,  95  Tenn. 
18,  81  S.  W.  163,  28  L.  B.  A.  486,  49  Am. 
St  Bep.  909;  Atlanta  &  Charlotte  Air  Line 
By.  Co.  V.  Gravltt,  93  Ga.  869,  20  8.  B.  &50, 
26  L.  B.  A.  553,  44  Am.  St  Bep.  145.  But 
counsel  disagree  radically  as  to  whether,  in 
an  action  brought  under  our  statute  by  a 
father,  as  administrator  of  the  estate  of  his 
minor'  child,  to  recover  damages  for  his  death, 
tbe  negligence  of  the  father  will  be  a  bar. 
Defendant  Insists  that  since  tbe  father  la 
by  law  the  sole  heir  of  bis  child,  and  will 
Inherit  his  estate,  be  la  In  fact  the  real  party 
In  Interest  and  his  contributory  u^ligence 
ought  to  bar  a  recovery  on  the  ground  tliat 
he  should  not  be  permitted  to  profit  by  his 
own  wrong.  The  position  of  the  plaintiff, 
on  tbe  other  hand,  is  that  since  the  right 
of  action  for  the  negligent  Injury  or  death 
of  a  person,  by  oiur  statute,  is  given  to  his 
administrator  for  the  t>enefit  of  his  estate, 
and  not  as  in  most  other  jurisdlctious. 
for  the  benefit  of  certain  designated  persom?. 
and  since  the  recovery,  if  any,  la  to  be  ad- 
ministered as  other  assets  of  the  estate  <B. 
&  C.  Comp.  S  881 ;  Carlson  v.  Oregon  B.  & 
Nav.  Co.,  21  Or.  450,  28  Pa&  497 ;  Schleiger 
V.  Northern  Pac.  Terminal  Co.,  43  Or.  4,  72 
Pac.  324),  the  Interest  of  the  father  as  heir 
ia  so  remote  that  his  contributory  n^lgence 
should  be  no  defense. 

It  is  not  necessary  for  ns  to  decide  this 
question,  interesting  and  important  as  It  i& 
There  was  no  evidence  whatever  on  the  trial 
that  the  plaintilf's  negligence  contributed  to 
the  death  of  his  minor  child,  and  there  is  no 
sufficient  ground  upon  which  the  negligence 
of  the  mother  can  be  imputed  to  tbe  father, 
any  more  than  the  negligence  of  the  parents 
can  be  imputed  to  the  child. 

Tbe  primary  subject  of  inquiry  in  all  per- 
sonal injury  actions  Is  whether  the  n^Iigence 
of  the  defendant  was  tbe  proximate  cause  of 
tbe  Injury.  When  that  fact  la  proven,  and 
that  the  plaintiff  was  damaged  thereby,  the 
liability  of  the  defendant  la  established. 
The  plaintiff  may  not  be  entitled  to  recorer, 
however,  because  of  the  concnrrlng  negll- 
gence  of  bimself,  or  of  some  one  standing 
Id  his  place,  contributing  to  the  injury,  for 
the  reason  that  tbe  law  will  not  undertake 
to  apportion  the  negligence.  But  the  contrib- 
utory negligence  which  will  bar  a  recovery 
must  be  that  of  the  person  from  whom  the 
cause  of  action  Is  derived,  or  the  beneficiary, 
or  some  one  standing  in  such  a  relation  to  the 
beneficiary  that  the  maxim.  "Qui  facit  per 
alium  faclt  per  se,"  may  be  invoked.  16 
Am.  &  Eng.  Enc.  (1st  Ed.)  447.  A  wife  does 
not  from  tbe  mere  marital  relation,  howev- 
er, occupy  such  a  i>oaltioa  la  the  care  and 
custody  ct  a  lalner  dilld.  Undar  our  atat- 
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ute,  tbe  right  and  responsibility  of  the  par- 
ents In  that  regard  are  equal,  and  the  moth- 
er Is  as  fully  entitled  to  the  custody  and 
care  of  the  children  as  the  father.  B,  & 
a  Comp.  SI  512,  C13.  The  doctrine  to  be 
found  in  some  of  the  books,  therefore,  that 
because  the  father  is  the  legal  custodian 
of  the  children,  or  because  of  the  Identity  of 
the  parents,  the  law  will  assume  that  the 
mother  is  the  agent  of  the  father,  for  whose 
negligence  he  ia  responsible,  can  have  no 
application.  A  mother  Is  not  the  agent  of 
the  father  In  the  care  of  the  children,  any 
more  than  the  father  Is  the  agent  of  the  moth- 
er. They  a?e  both  equal  before  the  law.  The 
common  Interest  or  common  duty  of  the 
parents  toward  the  children  wlU  not  of  Itself 
make  one  the  agent  of  the  other,  or  resi>onsl- 
ble  for  that  other's  negligence.  Such  seems 
to  be  the  reeult  of  the  decided  cases  in  states 
where  the  doctrine  of  imputed  negligence  la 
not  recognized. 

Thus  Donk  Bros.  Coal  Co.  v.  Leavitt,  109 
IlL  App.  S65.  was  an  action  by  the  father, 
as  administrator  of  the  estate  of  his  son,  a 
child  of  three  years,  to  recover  for  his  death, 
caused  by  the  negligence  of  the  defendant  in 
maintaining  an  open  cistern  on  its  premises. 
One  of  the  defenses  was  that  the  accident 
was  due  to  the  contributory  negligence  of  the 
mother,  who  had  the  care  and  custody  of  the 
child  at  the  time.'  The  court  held  that  such 
negligence  was  no  defense,  saying:  "The  ac- 
tion is  brought  for  the  benefit  of  the  father 
as  well  as  for  the  benefit  of  the  mother,  as 
the  statute  and  the  decisions  of  the  Supreme 
Goiirt  in  the  Interpretation  thereof  proTlde. 
*  *  *  Appellee,  t2ie  father,  was  not  pres- 
ent. His  absence  was  in  the  discharge  of 
dntles  whidi  he  owed  to  bis  wife  and. child, 
no  less  than  toward  appellant.  There'  Is  no 
way  of  charging  him  with  evidence  even 
tending  to  prove  hla  contrlhutory  negligence. 
He  does  not  derive  his  right  In  the  premises 
through  the  acts  or  omissions  of  bis  wife, 
tmt  through  the  rights  of  his  child  and  the 
negligence  of  appellant"  Air  Line  Ry.  Go. 
T.  Gravitt,  93  Ga.  369,  20  8.  B.  550,  26  L.  H. 
A.  663,  44  Am.  St  Rep.  145,  was  an  action 
by  a  mother  to  recover  damages  for  the  death 
of  ber  child,  occurring  under  circumstances 
of  coucuiTlng  negligence  on  the  part  of  the 
custodian  of  the  child  selected  by  the  father, 
and  the  defendant  In  the  light  of  the  facts, 
the  court  said  that  the  father  would  be  pre- 
eluded  from  recovery,  and  that  as  to  him  the 
case  was  the  same  as  If  he  himself  "had  de- 
liberately led  his  son  into  tbe  death  trap," 
but  that  the  custodian  of  the  child  was  not 
the  agent  of  the  mother,  although  selected  by 
the  father  with  her  knowledge  and  without 
protest  nor  would  the  negligence  of  her  hus- 
band be  Imputed  to  her.  This  case,  although 
criticised  by  counsel  for  the  plaintiff,  is,  to 
our  minds,  a  remarkably  full  and  able  discus- 
sion of  the  entire  doctrine  of  Imputed  negli- 
gence and  the  grounds  upon  which  it  is 
based.  All  the  autborltlea  on  question  up  to 


the  time  of  that  decision  seem  to  be  referred 
to  and  commented  upon,  and  the  conclusion 
reached  Is  that  the  identity  or  common  in- 
terest of  the  husband  and  wife  is  not  suffi- 
cient to  make  the  husband  the  agent  of  the 
wife  in  the  care  of  the  child,  and  that  he  is 
not  to  be  regarded  as  such  agent  unless  "she 
expressly  constituted  him  her  agent  for  the 
purpose  in  hand."  Aft^r  considering  at 
length  the  authorities  bearing  directly  on  tbe 
question  as  to  whether  the  negligence  of  the 
husband  can  be  imputed  to  the  wife,  Mr.  Jus- 
tice Lumpkin  concludes:  "Under  tbe  facts 
of  the  present  case,  the  father  was  in  no 
sense  acting  as  the  agent  of,  or  In  any  man- 
ner representing,  his  wife.  Only  upon  the 
idea  of  Identity  of  interest  could  tbe  act  of 
one  be  regarded  as  that  of  tbe  other.  We 
have  already  shown  that  the  rule  which  once 
obtained,  whereby,  upon  the  theory  of  identi- 
ty or  agency,  the  negligence  of  a  father  was 
Imputed  to  bis  infant  child,  has  been  utterly 
repudiated  In  most  Jurisdictions,  and  no  long- 
er has  any  firm  footing  in  the  law  of  this 
country.  The  same  reasons  which  have  been 
urged  against  the  Injustice  and  harshness  of 
that  rule  apply  equally  well  to  so  indefensi- 
ble a  doctrine  as  that  which  would  seek  to 
charge  a  wife  with  the  negligence  of  her  hus- 
band, simply  because  of  the  marital  relation 
existing  between  the  two.  Like  the  child, 
the  wife  has  distinct  individual  legal  rights, 
which  cannot  be  defeated  simply  by  showing 
that  another,  to  whom  she  was  related  by 
ties  of  wedlock,  but  over  whom  she  exer- 
cised at  tbe  time  no  control,  was  guilty  of 
negligence  concurrent  with  that  of  the  de- 
fendant Incidentally,  the  husband  might 
derive  some  benefit  from  a  recovery  by  her; 
indeed,  upon  her  death,  might  Inherit  her 
estate,  Including  the  money  so  recovered. 
This,  however,  would  likewise  be  true  in  a 
case  where  a  child  was  allowed  to  recover 
despite  the  negligence  of  Its  father,  and  yet 
this  is  universally  held  not  to  be  a  sufficient 
reason  for  unjustly  depriving  the  child  of  Its 
legal  rights  as  against  a  wrongdoer  entitled 
to  no  protection  whatsoever  as  to  liability 
growing  out  of  his  own  gross  misconduct 
It  would  seem  that  the  efTorta  on  the  part 
of  the  courts  of  an  earlier  day  to  formulate 
rules  which  would  extend  the  doctrine  of  Im- 
putable negligence  so  as  to  Include  persons 
other  than  those  who  actually  sustained  to- 
wards each  other  the  relation  of  master  and 
servant,  or  principal  and  agent,  or  who  were 
Jointly  engnged  In  the  prosecution  of  a  com- 
mon enterprise,  have  proved  to  be  entirely 
unsuccessful  legal  ventures.  Such  rules  have 
already  met  the  fate  which  must  inevitably 
sooner  or  later  have  befallen  them,  for  thoy 
stand  upon  no  foundfltion  of  logic,  wisdom,  or 
Justice."  Davis  v.  Guarnlerl,  45  Ohio  St  470, 
15  N.  E.  350,  4  Am.  St.  Rep.  548  was  an  ac- 
tion by  a  husband,  as  administrator  of  his 
wife's  estate,  against  a  druggist  who  had 
given  8  dangerous  drug  by  mistake  to  tbe 
husband,  which  drug  the  husband  had  ad- 
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ministered  to  hln  wife,  cansliig  death.  The 
defendant  set  up  ctHitrlbutory  negligence  on 
the  part  of  the  htUband,  and  the  court  hdd 
that  the  doctrine  of  Imputed  negligence  did 
not  prevail  In  Ohio,  and  that  contrlbatory 
ne^lgence  the  husband  in  purchaaing  the 
drug  would  not  be  imputed  to  the  wife  In  an 
action  by  her  or  her  admlnlatmtor  against 
the  dealer  for  Injury  or  death  resulting  from 
the  use  of  such  drug,  unless  "she  constituted 
him  her  agenV'  and  that  by  simply  making 
known  to  her  husband  her  desire  for  the 
medicine,  by  reason  of  which  be  obtained  it; 
she  did  not  make  him  her  agent  in  such  sense 
that  his  contributory  negligence  in  making 
the  purdiase  could  be  imputed  to  her.  Louis- 
Tine,  N.  etc.,  R.  Go.  t.  Creek,  180  Ind. 
139,  29  N.  B.  481.  14  L.  R.  A.  733.  was  an 
action  by  a  husband  as  administrator  of  his 
wife's  estate.  She  was  killed  at  a  rallmiy 
crossing  while  driving  with  her  husband,  the 
husband's  negligence  contributing  to  the  dis- 
aster. The  court  ruled  tliat  the  negligence 
of  the  husband  could  not  be  Imputed  to  the 
wife;  and  was  no  defense,  saying:  "A  hns- 
band  and  wife  may  undoubtedly  sustain  sudi 
relations  to  each  other  in  a  gtven  case  that 
the  negligence  of  one  will  be  inqmted  to  the 
other.  The  mere  nlstence  of  the  marital 
relation,  however,  will  not  liave  that  effect. 
In  our  opinion,  there  would  be  no  more  rea- 
son or  Justice  In  a  rule  that  would  in  cases 
of  this  character  inflict  upon  a  wife  the  c<»i- 
sequences  of  her  husband's  negligence,  solely 
and  alone  because  of  that  relationship,  than 
to  hold  her  accounbible  at  the  bar  of  eternal 
iustlce  for  his  sins  because  she  was  bis  wlf&** 
That  the  negligence  of  one  member  of  the 
family  will  not  be  imputed  to  another  is  ap- 
plied in  actions  under  statotes  giving  a  right 
of  acti<Hi  for  death  by  wrongful  act  for  the 
benefit  cS  the  parents  or  next  of  kin,  it  being 
held  In  such  cases  ttiat  tite  negligence  of  one 
of  the  benefldailes  cannot  be  Imputed  to  the 
others  or  bar  a  recovery.  Cleveland,  Colum- 
bus &  Cincinnati  By.  Co.' v.  Crawford,  24 
Ohio  St  681,  15  Am.  Rep.  683;  Davis  v. 
Guamierl.  45  Ohio  St  470,  15  N.  B.  860,  4 
Am.  St  Rep.  648;  Wolt  Adm'r,  v.  Lake 
Erie  &  W.  R.  Co.,  56  Ohio  St  617,  45  N.  BL 
7<»,  36  li.  R.  A.  812.  The  principle  underly- 
ing all  these  cases  is,  as  already  stated  that 
contributory  negligence,  in  order  to  be  a  de- 
fense, must  be  that  of  the  person  tlm)i]«h 
whom  the  cause  of  action  Is  derived,  or  for 
whose  benefit  It  Is  prosecuted,  or  some  au- 
thorized agent  ot  represraitatlve.  Or  po^ 
haps  as  better  said  by  Mr.  Justice  Mitchell 
In  Town  of  Knigbtstown  v.  Mnsgrove;  116 
Ind.  121,  18  N.  B.  452,  9  Am.  St  Rep.  827: 
"Before  ihe  concurrent  negligence  of  a  third 
person  can  be  Interposed  to  shield  another* 
whose  neglect  of  duty  has  occasioned  an  in- 
Jury  to  one  who  was  without  personal  fault; 
%t  must  appear  that  tiie  person  Injured  and 
the  one  whose  negligence  contributed  to  the 
injury  sustained  such  a  relation  to  each  other 
tft  r^pect  to  the  raattw  then  in  progress  as 
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that  in  contemplation  of  law,  the  negligent 
act  of  the  third  person  was,  upon  tiie  prln- 
tdples  of  agency,  w  co-operation  in  a  cozn- 
mcHi  or  joint  mtorprise,  the  act  of  tiie 
son  Injured.  Until  such  agency  or  Identity 
of  Interest  or  purpose  appears*  there  Is  no 
sound  principle  upon  which  It  can  be  held 
that  one  who  is  himself  blameless,  and  la 
yet  injured  by  the  concurrent  wrong  of  two 
persons,  shall  not  hare  his  remedy  against 
one  who  neglected  a  pcsltiTe  duty  which  the 
law  enjoined  iqran  him.**  .Such  agency  will 
not  be  inferred  from  the  mere  marital  rela- 
tion of  husband  and  wife.  If  the  negligence 
of  the  mother  will  not  be  Imputed  to  her  in- 
fant child,  so  as  to  bar  an  action  by  or  on 
behalf  of  the  child,  there  is  certainly  no  rea- 
son why  it  should  be  Impnted  to  her  husband, 
and  defeat  an  action  by  him.  If  the  father 
suffers  damages  by  the  injury  or  death  of  his 
Infant  child,  caused  by  the  negUi^ce  of  an- 
other, to  which  be  hlmsdf  in  no  way  eon- 
trlbnted,  there  is  no  reason  why  lie  should 
be  derived  of  the  benefit  of  recovery,  cm*  the 
negligent  party  should  avoid  pesponsibHity* 
because  of  the  concurring  negligence  of  his 
wife,  who,  under  the  law.  is  entitled  to  the 
custody  -of  the  child  equally  with  himself, 
nor  why,  if  a  mother  is  likewise  damaged, 
and  has  a  right  of  action  therefor,  it  should 
be  barred  hy  the  negligence  of  the  father. 

We  are  of  the  (pinion,  therefor^  that  the 
negligence  of  tiie  mother.  If  any,  In  the  case 
at  bar,  could  not  be  l^ially  Imputed  to  the 
plaintiff,  and  tiie  court  did  ubt  err  In  so  In- 
structing the  Jury. 

This  p(dnt  was  not  made  In  Hedin  v.  Snb- 
urban  Ry,  Co.,  26  Or.  INS,  87  Paa  640;  and, 
of  course*  that  decision  Is  not  an  authority 
one  ifiay  or  the  other,  ^e  cases  cited  ty 
the  appellant,  holding  that  the  negligence  of 
the  mother  will  be  tanputed  to  the  fatho-, 
are  all,  we  bdleve^  from  states  where  the 
doctrine  of  Imputed  negligence  In  one  f&rm 
or  another,  existed  at  the  time  flie  decisfona 
dted  were  made.  Higglns  t.  Deeney,  78  Gal. 
578,  21  Pac.  428;  Toledo,  etc,  B.  Co.  r. 
Grahle,  Adm'r,  88  HI.  448;  Toner's  Adm'r 
South  Covington  St  B.  Co.*  100  Ey.  41,  SS 
S.  W.  439;  Orant  t.  Fitehburg,  160  Mass. 
16,  85  N.  B.  84, 89  Am.  St  Rep.  448;  Power's 
Adm'r  T.  Quincy,  etc.,  R.  Ca,  163  Mass.  B, 
89  N.  B.  845;  Onndwson  v.  N.  W.  Elevator 
Co.,  47  Minn.  161,  48  N.  W.  094;  Ihl  Forty- 
Second  St  B.  Oo«  47  X.  7.  817*  7  Am.  Bep. 
450. 

It  Is  unimportant  we  take  it,  whether,  as 
an  academic  quMtlon,  the  courts  can  propa<- 
ly  hold  that  an  infant  child  of  any  given  aga 
is,  as  a  matter  ot  law,  non  sul  Juris,  or  wheth* 
et  that  question  is  always  one  of  fact  There 
has  been  a  time  in  the  life  of  every  person 
of  mature  Judgment  u  all  agree,  when  be 
was  Incapable  of  exercising  the  car^  and 
Judgment  necessary  to  avoid  or  avert  danger, 
and  was  non  sul  Juris.  There  is  a  time,  also, 
when  he  Is,  In  law,  an  adult  and  responsible 
as  such.   Between  these  two  perioda  is  a 
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tranaltlon  stage,  during  which  his  capadty 
Is  a  matter  of  fact  for  the  jury.  Dnblver  T. 
City  &  Suburban  R.  Co..  44  Or.  227,  74  Pac. 
915.  75  Pac.  693.  What  age  Is  sufficient  to 
constltDte  a  child  snl  Juris  Is  a  difficult  que** 
Hon,  and  has  been  a  fruitful  source  of  con- 
troversy in  the  courts,  and  no  definite  or 
fixed  age  has  ever,  so  far  as  we  are  adTlsed, 
beeu  agreed  upon.  Unless  the  child  Is  of  r&rj 
tender  year%  the  question  Is  ordinarily  left 
to  tfte  jury  to  determine  the  measure  of  care 
required  by  that  particular  child  under  the 
drcumstances  of  tbe  case.  1  Thompson,  Neg. 
I  313.  But  whaterer  the  rule  may  be,  no 
one  will,  we  apprehend,  contend  that  a  child 
of  the  age  of  plalntUTs  Intestate — 4%  years — 
has  reached  such  a  degree  of  Judgment,  in- 
telligence, or  discretion  as  to  be  deemed  ca- 
pable of  negligence  in  playing  on  a  pile  of 
lumber  or  timber  left  In  the  public  street 
near  his  home.  The  court  therefore  properly 
BO  declared  to  the  Jury,  even  If  the  question 
Is  one  of  fact  State  t.  Morey,  25  Or.  244,  85 
Pac.  655,  36  Pac  673.  And  if  It  was  one  of 
law,  there  was  no  error  In  the  Instruction  as 
given.  There  are  abundant  cases  holding 
that  children  under  five  years  of  age  are 
non  Bul  Juris,  and  Incapable  of  negligence,  as 
a  matter  of  law.  Beach.  Contrl.  Neg.  fi  117; 

1  ThompBon,  Neg.  S  310;  Bay  Shore  R.  Co. 
T.  Harris,  pro  ami,  67  Ala.  6;  Chicago  & 
Alton  R.  Co.  V.  Gregory,  58  III.  226;  Schnur 
V.  Traction  Co.,  153  Pa.  29,  25  Atl.  650,  34 
Am.  St  Rep.  680;  Evers  v.  Philadelphia 
Traction  Co.,  176  Pa.  376,  35  Atl.  140,  58  Am. 
St  Rep.  674;  Hoon  t.  Traction  Co.,  204  Pa. 
369,  54  Atl.  270. 

The  law  Is  that  where  one  contracts  with 
another  to  do  work  which  may  be  done  In  a 
lawful  manner,  and  has  no  choice  In  the  se- 
lection of  the  workmen,  and  no  control  over 
the  manner  of  doing  the  work,  except  as  to 
the  result  to  be  obtained,  he  will  not  as  a 
general  rule,  be  liable  for  the  negligence  of 
the  contractor  or  his  servants,  because  the 
doctrine  respondeat  superior  will  not  apply. 

2  DUlon,  Mun.  Corp.  (4th  Ed.)  §  1028;  Blumb 
V.  City  of  Kansas,  84  Mo.  112,  54  Am.  R^. 
87;  Long  v.  Moon,  107  Mo.  334,  17  B.  W. 
810;  Bibb's  Adm'r  T.  Norfolk  &  W.  R.  Co.,  87 
Va.  711,  14  S.  E.  163.  As  we  understand  the 
record,  however,  the  liability  of  an  Inde- 
pendent contractor  was  not  Involved  In  this 
case,  uoless  the  plle-drlving  contractor  bad 
taken  possession  of,  and  was  responsible  fw 
the  condition  of,  the  piles  at  the  time.  The 
plies  belonged  to  the  defendant,  and  were 
by  his  direction  placed  In  the  street,  where 
they  remained  three  or  four  weeks  prior  to 
the  accident  Because  he  paid  the  teamster 
at  a  certain  rate  per  foot  for  hauling  them 
from  the  river  did  not  exonerate  the  defend- 
ant from  liability  for  the  manner  in  which 
the  piles  were  placed  In  the  street  any  more 
than  if  he  bad  been  paid  by  the  day.  Nor  did 
the  fact  that  the  defendant  had  previously 
let  the  contract  to  a  plle-drtving  firm  to 
drive  the  piles  make  such  contractor  liable 


for  the  Injury  caused  by  the  negligent  man- 
ner in  which  they  were  piled  In  the  street; 
unless  the  firm  was  responsible  therefor. 
Upon  this  question  the  court  charged  the 
Jury,  In  substance,  that  If  the  accident  hap- 
pened from  the  unsafe  condition  In  which  the 
piles  were  left  on  the  ground  by  defendant, 
and  before  possession  thereof  was  taken  by 
the  plle-drlving  contractor,  the  defendant 
would  be  responsible,  but  If  the  contracting 
firm  had  taken  the  control  of  the  piles,  and 
had  negligently  put  them  in  an  unsafe  con- 
dition, or  if  It  was  responsible  for  their  being 
in  such  condition,  it  and  not  the  defendant, 
would  be  liable  for  the  accident  This  ia  alT 
the  defendant  could  ask  or  expect  The  conn 
submitted  to  the  jury  as  a  question  of  fact 
whether  the  negligence  of  the  defendant  or 
that  of  the  contractor  was  the  proximate 
cause  of  the  injury. 

The  photographs  offered  and  admitted  In 
evidence  on  behalf  of  the  plalntUf  were  tak- 
en on  the  day  following  the  accident.  The 
testimony  shows  that  they  were  exact  repro- 
ductions of  the  premises  as  they  were  be- 
fore the  accident,  with  the  exception  of  the 
logs  or  piling,  which  had  been  rolled  down  by 
some  of  the  employfo  of  the  plle-drtvlng  con- 
tractor. These  photographs  were  not  a  true 
representation  of  the  condition  of  the  piling 
at  the  time  of  the  accident  but  It  was  Impos- 
sible for  them  to  have  misled  the  jury  or  to 
have  prejudiced  the  rights  of  the  defendant 
In  any  way,  and  therefore  their  admission 
was  harmless. 

The  judgment  of  the  court  below  will  b« 
affirmed. 


BAUEBS  V.  BULL. 
(Supreme  Oonrt  of  Oregon.    Dec.  12.  1904.) 

DIVEBSIOn    Of  WATBB— AUVEBSB  USEB— BUB- 
DBN  or  PBO07— SUFFICIEnCT 
07  EVIDENCE. 

1.  The  answer,  in  an  action  to  restrq,!n  diver- 
sion of  the  water  of  a  streem.  alleging,  as  the 
basis  of  affirmative  relief,  the  continuous  ad- 
verse user  for  more  than  10  years  of  the  water 
for  Irrigation,  Imposes  on  defendant  the  burden 
of  proof  in  sustaining  such  allegation. 

Z.  In  case  ot  the  death  of  a  person  who  prob- 
ably attempted  to  assert  an  adverse  nser  of  wa- 
ter, as  evidence  of  hi*  declarations  to  that  ef- 
fect would  be  In  his  own  Interest  and  therefore 
inadmissible,  the  law,  from  the  mere  use,  in- 
vokes a  pre8umpti<m  that  it  was  Initiated  un- 
der a  claim  of  rl^t  thenby  imposing  on  the 
adverse  party  the  burden  of  showing  that  the 
user  was  in  pursuance  of  a  license. 

8.  Evidence,  In  an  action  to  restrain  the  dl- 
versloD  of  water  for  the  purpose  of  irrigation, 
held  insufficient  to  show  defendant's  right  to 
the  water  claimed  by  adverse  usa*. 

Appeal  from  Circuit  Court  Lake  County; 
Henry  L.  Benson,  Judge. 

Suit  for  injunction  by  Frank  D.  Bauers 
against  John  Bull.  From  a  decree  for  de- 
fendant plaintiff  appeals.  Reversed. 

This  Is  a  suit  to  enjoin  interference  with 
the  flow  of  water  In  a  nonnavlgable  stream. 
The  complaint  states  that  plaintiff  Is  the 
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owner  of  a  section  of  arid  land  In  Lake 
county  through  which  a  creek  flows  Bouth- 
westerly  In  a  natural  channel,  carrying 
abont  100  inches  of  water,  miner's  measure- 
ment and  that  about  July  27,  X901.  the  de- 
fendant imlawfully  entered  his  premises  and 
constructed  a  dam  In  the  stream,  dug  a 
ditch  therefrom,  and  diverted  all  the  wat» 
thereof,  to  plaintiff's  Irreparable  Injury.  The 
answer  denies  the  material  allegations  of 
the  complaint,  and  for  affirmative  relief 
avers  that  defendant  owns  160  acres  of  land 
Joining  plaintiff's  on  the  south,  through 
which  the  creek  also  flows;  that  in  1886  his 
predecessor  in  Interest  dug  the  ditch  In  ques- 
tion, and  during  every  season  thereafter 
diverted  the  water  from  the  stream,  and 
used  it  In  Irrigating  crops  grown  on  the  land 
now  owned  by  defendant,  which  use  has  at 
all  times  been  open,  notorious,  continuous, 
adverse,  and  nnder  a  claim  of  right,  whereby 
a  title  by  prescription  has  been  secured  to 
continue  the  use  of  the  water  flowing  in  the 
stream  for  the  purposes  stated;  that  July 
27,  1001,  the  defendant  entered  upon  plain- 
tiff's premises  to  repair  the  ditch,  which  act 
constitutes  the  trespass  alleged  In  the  com- 
plaint; and  that  for  more  than  10  years  prior 
thereto  he  and  his  predecessor  In  interest 
have  repaired  the  ditch,  causing  the  water 
to  flow  therein.  The  reply  having  put  in  Is- 
sue the  allegations  of  new  matter  In  the 
answer,  a  trial  was  had,  resulting  in  a  de- 
cree awarding  to  defendant  the  use  of  the 
water  for  irrigation,  and  authority  to  main- 
tain the  dam  and  ditch,  and  plaintiff  appeals. 

C.  A.  Oogswell  and  J.  M.  Batchelder,  for 
appellant   A.  O.  Hough,  for  respondent. 

MOORE,  a  J.  (after  stating  the  facts). 
It  Is  contended  by  plaintiff's  counsel  that  the 
right  to  divert  the  water  flowing  through 
their  client's  premises  is  based  on  an  al- 
leged adverse  user  thereof  for  irrigation,  and 
that  the  testimony  falls  to  show  that  ei- 
ther the  dtfendant  or  his  predecessor  in 
Interest  used  water  for  that  purpose,  except 
possibly  one  season,  or  for  any  purpose, 
continuously  daring  any  period  of  10  years, 
and  for  these  reasons  the  court  erred  In 
decreeing  a  right  to  use  the  water  for  irri- 
gation, and  in  not  granting  plaintiff  the  relief 
which  he  demands.  The  testimony  shows 
that  Hot  Springs  creek  flows  southwesterly, 
in  a  well-deflned  channel,  into  section  6, 
township  88,  south  of  range  20,  east  of  the 
Willamette  meridian,  which  is  owned  by 
plaintiff,  where  the  stream  forks,  the  eastern 
branch  proceeding  southerly  to  the  north- 
east quarter  of  section  8,  in  that  township 
and  tange,  which  is  owned  by  defendant 
The  east  fork  of  the  stream  originally  termi- 
nated In  the  dry  season  on  the  north  end 
of  defendant's  premises,  where  the  water 
flowing  therein  spread  over  and  percolated 
the  western  part  of  his  land,  causing  it  to 
produce  good  crops  of  wUd  hay;  that  in  the 


fall  of  1886  David  Cleland.  Sr.,  being  the 
owner  of  the  real  property  last  above  de- 
scribed, constmcted  a  ditch*  designated  on 
a  plat  offered  In  evidence  as  "Ditch  B,"  from 
Hot  Springs  creek,  commen<dng  in  section 
6,  In  such  township  and  range,  at  a  point 
above  the  forks  of  that  stream,  whereby 
the  water  thereof  was  diverted  and  con- 
ducted to  the  northeast  40  acres  of  his  land; 
that  in  1891  he  died  seised  of  these  prem- 
ises, and  the  defendant,  having  secured 
from  his  heirs  the  title  thereto,  opened  this 
ditch  In  July,  1901,  which  bad  become  filled 
with  sediment,  wh^enpon  this  suit  was  in- 
stituted. 

David  Cleland,  Jr.,  as  defendant's  witness, 
testified  that  In  the  faU  of  1887  he  helped 
construct  a  ditch  from  the  channel  of  the 
east  fork  of  Hot  Springs  creek  easterly  along 
the  northern  border  of  the  northeast  quarter 
of  section  8,  and  first  saw  ditch  B,  which 
be  observed  every  year  thereafter  until 
1809;  that,  bis  father  having  died  In  1881. 
the  witness  entered  into^  and  for  seven 
years  thereafter  retained,  possession  of  this 
land,  all  of  which,  except  the  portheast  40 
acres  thereof,  was  naturally  irrigated  by  the 
water  from  that  branch,  which,  until  he 
left  the  premises,  constantly  flowed  there- 
in, except  about  one  month  each  year,  when 
the  entire  volume  or  nearly  all  of  It,  woold 
be  tamed  Into  ditch  B,  causing  it  to  flow  to 
the  noriheast  quarter  of  the  northeast  qnar^ 
ter  of  section  8,  thereby  rendering  the  irri- 
gated part  dry,  and  permitting  the  hay 
thereon  to  be  cat;  and  that  daring  the  years 
mentioned  no  person  ever  questioned  the 
right  to  repair  ditch  B,  or  to  use  the  wa- 
ter flowing  therein;  that  the  40  acres  on 
which  that  ditch  terminated  was  originally 
covered  with  wire  grass  and  sagebrush,  bat 
about  1880  it  was  reduced  to  cultivation, 
and  wild  grass  was  thereafter  raised  there- 
on, which.  In  the  opinion  of  the  witness, 
could  not  be  produced  without  irrigation. 
On  cross-examination,  in  referring  to  the 
time  the  witness  left  the  land  of  which  his 
father  died  seised,  he  was  asked:  "Q.  Then 
yon  did  some  work  there  in  irrigating  this 
land — the  northeast  quarter  of  section  8  In 
this  ditch — most  of  those  years?  A.  Yes.  Q. 
What  pertlcnlar  years?  A.  Well,  aa  for  aa 
being  positive,  I  done  It  every  year.  I  would 
not  swear  positive  I  done  It  every  year,  bat 
I  always  went  down  and  helped  my  fatbtt 
in  haying  time,  and  we  changed  the  water 
back  and  forth  there.  It  seems  to  me  •vetr 
year  I  helped  him  In  haying.  Q.  If  there  was 
a  ditch  there,  it  didn't  require  very  much 
changing  to  turn  the  water  down  onto  the 
northeast  quarter  of  8,  did  it?  A.  No.  We 
put  a  dam  in  there,  and  turned  the  water 
there  while  we  cut  the  hay  on  the  other 
side." 

J.  H.  Bull,  brother  of  and  wttDflM  for  the 
defendant,  having  testified  that  be  helped 
make  ditch  B,  was  asked:  "How  many  years 
after  1886  wm  you  famiUa^  with  the  ditch 
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which  you  say  you  assisted  Mr.  Cleland  In 
coDitnictlng?"  and  replied:  "In  1891,  I  cut 
the  bay  on  section  8  of  Mr.  deland's  land, 
iind  used  the  water  from  the  ditch  to  Irri- 
gate the  hay.  •  •  ♦  Q.  What  proportion 
of  the  water  of  Hot  Springs  creek  was  di- 
verted Into  the  ditch  which  you  assisted 
in  constructing  In  1886?  How  much  water 
would  the  ditch  carry?  A.  In  haying  time 
the  ditch  would  carry  all  the  water  that 
came  from  Hot  Springs  Branch.  Q.  What 
was  the  ditch  used  for,  Mr.  Bull?  A.  To  dry 
a  part  of  the  meadow,  partly.  They  could 
only  cut  one  part  of  the  meadow  with  the 
water  running  on  the  other  part  I  don't 
know  as  I  can  explain  fully;  I  can  say  they 
would  turn  the  water  on  the  other  side  of 
the  meadow.  Q.  Which  side?  A.  It  don't 
matter,  either  side,  and  cut  the  side  they 
turned  the  water  off  from,  and  turned  it 
t>ack  and  cut  the  other  side.  *  *  *  Q. 
What  was  the  eftect  on  the  ground  In  the 
northeast  part  of  section  8  after  this  ditch 
was  constructed  In  1886?  A.  Oh,  it  made 
the  grass  grow.  •  *  ♦  Q.  Now,  during 
the  time  you  were  cutting  hay  on  the  west 
half  of  tbe  northeast  quarter  of  section  8, 
you  say  you  diverted  the  water  to  the  east 
half,  through  this  ditch,  marked  on  plalntUTa 
exhibit  A  'Ditch  B.'  What  effect  did  that 
have  on  the  west  half  of  the  northeast  quar- 
ter? A.  Left  It  without  water.  <J.  Then, 
nfter  the  hay  was  cut,  what  did  you  do  with 
tbe  water?  A.  Turned  It  back  In  the  cban* 
nei.  Q.  And  where  did  It  go  to?  A.  Went 
clown  on  the  west  half.  Q.  Then  that  had 
tbe  ^ect  of  diylns  llie  east  halft  A.  Tea, 
sir." 

The  witnesses  A.  L.  Howell  and  J.  W. 
Howard  say  that  David  Cleland,  Sr.,  used 
tbe  water  flowing  In  ditch  B  without  stat- 
ing the  purpose  for  which  It  was  employed. 
William  Metzger,  another  witness  for  the 
same  par^,  testified  that  In  1892,  and  the 
year  following,  he  used  the  water  from  this 
ditch  for  his  stock,  which  be  pastured  and 
fed  on  the  land  now  owned  by  the  defend- 
ant 

This  constitutes  the  entire  direct  testi- 
mony, tending  to  show  the  purpose  for  which 
the  water  was  diverted  and  used,  and,  except 
in  1891,  when  J.  H.  Bull  cut  tbe  hay,  there  Is 
an  entire  failure  to  show  that  the  water  was 
ever  used  for  Irrigation.  There  may  be  an 
Inference  that  It  was  so  used  on  tbe  north- 
east quarter  of  tbe  northeast  quarter  of  sec- 
tion 8,  from  the  statement  that  wild  grass 
might  not  grow  thereon  without  artificial 
application  of  water.  This  Inference  is  weak- 
ened, however,  by  the  testimony  of  David 
Cleland,  Jr.,  whose  attention  having  been 
called  to  that  part  of  the  land  by  the  fol- 
lowing question:  "State  whether  or  not  it 
will  raise  crops  If  not  Irrigated?"  replied, 
"I  don't  think  it  would:"  We  think  a  fair 
analysis  of  the  testimony  conclusively  shows 
that  ditch  B  was  constructed,  and  the  water 
diverted  thereby,  not  for  tbe  purpose  of  Irri- 


gation, but  as  a  means  of  preventing  It,  dur- 
ing the  haying  season,  from  flowing  In  tbe 
channel  of  the  east  fork  to  and  upon  Cle- 
■  land's  hay  land,  thereby  permitting  tbe  water 
to  evaporate  and  to  be  absorbed,  so  that  the 
crop  could  be  harvested.  The  testimony 
shows  that  from  the  fall  of  1886  to  1894. 
ditch  B  was  probably  the  means  adopted  to 
drain  the  bay  land,  and  the  water  flowing 
therein  was  used  by  Metzger.  for  two  years 
immediately  preceding  the  latter  date,  In 
caring  for  his  stock.  It  Is  very  doubtful, 
however,  If  the  ditch  was  thereafter  used 
until  July,  1901,  when  the  defendant  recon- 
structed It  In  speaking  of  the  ditch  In  1893 
and  the  succeeding  year,  the  defendant,  as  a 
witness  in  bis  own  behalf,  testified  that  It 
carried  all  the  water  of  Hot  Springs  creek  at 
low  stage,  and  referring  to  the  ditch  and  the 
water  which  It  carried,  as  compared  with 
their  condition  In  1883  and  1894,  be  says:  "I 
supposed  they  were  always  kept  so;  never 
knew  they  were  not  until  I  came  back  In 
October,  1900,"  when  there  was  no  water  on 
tbe  place.  This  ditch  In  1901  was  fuii  of 
sediment  and  in  July  of  that  year,  when  It 
was  reopened,  very  heavy  sods  were  plowed, 
up.  William  Harvey,  a  witness  for  plaintiff, 
testified  that  as  lessee,  he  was  In  possession 
of  the  northeast  quarter  of  section  8,  and, 
referring  to  tbe  time  of  bis  occupancy,  was 
asked:  "You  may  state  If,  during  the  period 
from  1899  to  1900,  you  ever  observed  such  a 
ditch  there?"  and  answered:  "No,  sir.  I 
don't  know  of  any  ditch  of  that  kind  at  that 
time.  There  might  have  been  a  low  place 
tliere  or  something,  maybe  a  little  washout 
for  a  short  distance,  but  no  ditch  that  I  know 
of." 

The  answer  having  alleged,  as  the  basis  of 
affirmative  relief,  a  continuous  adverse  user 
for  more  than  10  years  of  tbe  water  flowing 
in  ditch  B  for  the  purpose  of  Irrigation,  the 
burden  of  estabilabing  that  fact  was  thus 
imposed  on  the  defendant.  We  think  an  ex- 
amination of  the  testimony,  the  substance  of 
which  has  been  detailed,  shows  that  after  the 
death  of  David  Cleland,  Sr.,  the  water  di- 
verted from  Hot  Springs  creek  by  ditch  B 
was  only  used  for  irrigation  in  1891.  In  case 
of  the  death  of  a  person  who  probably  at- 
tempted to  assert  an  adverse  user  of  an  ease- 
ment, as  his  declarations  to  that  effect  would 
be  in  bis  own  Interest,  and  therefore  Inadmis- 
sible (Low  r.  Schflffer,  24  Or.  239,  33  Pac. 
678;  Poorman  v.  Miller,  44  Cal.  269;  Fischer 
T.  Bergson,  49  Cal.  294),  the  law,  from  the 
mere  use,  Invokes  a  presumption  that  it  was 
initiated  under  a  claim  of  right,  thereby  Im- 
posing on  tbe  adverse  party  the  burden  of 
{n-OTlng  that  the  use  was  In  pursuance  of  a 
license  (Bowland  v.  Williams.  23  Or.  615,  32 
Pac.  402).  As  the  statute  of  limitations  had 
not  fully  run  at  tbe  time  David  Cleland,  Sr., 
died,  the  use  of  the  water  for  the  remainder 
of  tbe  term  of  10  years  should  have  been 
shown  by  testimony  that  clearly  establlsbed 
that  fact  A  careful  examination  of  It,  how- 
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ever,  eonvlneea  v  that  ditch  B  waa  naed 
only  as  a  meana  of  draining  tho  hay  land, 
and  not  for  the  pnipoae  ot  oondncting  the 
water  therein  for  Irrigation,  acept  dorlns 
one  waaon,  and  hence  the  contlnnatlmt  ot  the 
nae  of  the  vatw  for  that  pnipoee  most  be  de- 
nied. 

The  testimony  farther  ahows  that  a  part 
of  plalntlfTa  land  la  naturally  Irrigated  by 
the  water  flowing  In  the  ^lannela  of  the 
branches  of  Hot  Sprlnga  creek,  thereby  pro- 
dodug  grass  and  hay,  which  he  needs  in  pas- 
turing and  feedlug  stock.  In  which  btulneaa 
he  la  mgaged.  The  use  of  the  watur  by 
ditch  B  for  the  purpose  of  draining  titie  hay 
land  on  the  northeast  quarter  itf  section  8 
baa  not,  In  our  oplnloi^  beoi  ctmtlnuous  for 
any  period  of  10  consecnthre  yeara.  As  plain- 
tiff and  defendant  are  riparian  proprietors 
on  this  Btream,  and  each  is  efititled  to  sn  eo- 
ultaUe  share  of  the  water  thereof,  we  think 
defendant  has  failed  to  estaUIsh  a  right  to 
maintain  ditch  B,  even  to  drain  his  hay  land, 
when  by  doing  so  the  water  diverted  thereby 
would  deprive  plalntifl  of  Its  reaaonaUe  nso. 

The  decree  will  tberefore  be  reversed;  and 
one  entered  here  enjoining  the  defendant 
from  maintaining  dltdi  B.  or  diverting  water 
thereby. 

BTATB  ax  reL  MILKS  et  al.  v.  WEDGB, 
County  Si^erintendent   (No.  1,03&) 

(Supreme  Oonrt  of  Nenda.   De&  8,  1004.) 

MAnOAKUB— DXSHIBSAL  WITHOUT  FBIJUniC»- 
C0UNTKBCI.A11C 

1.  Oomp.  Laws  1000. 1  S24G,  provides  that  an 

action  may  be  dismissed  or  a  Judgment  of  non- 
suit entered  by  the  plaintiff  at  any  time  before 
trial,  on  payment  of  costs,  if  a  counterclaim 
bna  not  been  made.  Held,  that  relator  in  a 
mandamus  was  entitled  to  dismiss  the  same 
without  prejudice  before  trial,  though  respond- 
ent filed  a  counterclaim,  which  her  counsel  ad- 
mitted could  not  be  set  up  in  such  proceeding. 

IkfandamnB  by  the  state,  on  relation  of 
H.  W.  MllcB  and  others,  board  of  school 
trustees  of  De  Lamar  School  District  No.  18^ 
against  Sarah  Wedge,  county  auperlntend- 
ent  of  public  schools  of  Lincoln  county.  On 
motion  of  relator  to  dismiss  without  preju- 
dice. Granted. 

See  72  Fac.  817. 

Samuel  Flatt  and  F.  B.  McNamee,  for 
relator.  BoiJ.  Banders,  for  respondent 

FITZGERALD,  J.  This  Is  a  proceeding  for 
mandamus  to  respondeat  to  make  apportion- 
ment of  public  school  moneys  to  the  above- 
mentioned  school  district.  On  demnrrer  to 
the  answer  to  the  petition  this  court  held 
lofluffldency  of  the  facts  stated  to  prevent 
the  Issuance  of  writ  of  mandate,  but  permit- 
ted the  respondent  to  amend  her  answer. 
On  the  coming  in  of  the  amended  answer  the 
relator  moved  to  dismiss  the  proceeding 
"without  prejudice."  Counsel  for  respond- 
ent reslsta  the  motion  on  the  ground  that 
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Mpcmdent  In  her  ■mmirtffl  aaswer  Hks  mt- 

flrmatlTO  relief,  to  wU;  ttat  respondat  have 
Judgment  i^ainat  relatm  few  moneys  ttiere- 
tofore  Improperly  and  unlawfully  appwtion- 
ed  and  paid  to  said  district  during  tbe  ienn 
of  respondentia  predecessw  in  the  office  of 
snperintendeut  of  public  schools  of  said 
county. 

In  his  brief  oounsel  for  respondent  ad- 
mlto  that  such  affirmattve  rdief  cannot  be 
had  in  this  proceeding,  but  ssks  that  the 
proceeding  not  be  dismissed  '^without  prej- 
udice." We  think,  under  the  statute,  n- 
latws  have  the  right  to  audi  dlsmlssaL  Sec- 
tion 8216,  Comp.  lAws  1900.  Is^  so  fsr  as  ajh 
pllcable  to  this  matter,  as  follows:  "An 
action  may  be  dismiss^  or  a  Judgment  of 
nonsuit  entered.  In  the  fbUowIng  cases: 
First,  by-  the  plaintiff  himself  at  any  time 
before  trial,  upon  the  payment  of  coots,  If 
a  counterclaim  has  not  been  made.**  etc. 
The  fact  that  respondent  makes  a  conn^ 
dalm  that  evoi  her  connsti  admlte  cannot 
be  set  up  In  the  proceeding  does  not  change 
the  situation.  It  Is  precisely  as  It  *^  coun> 
terdaim  has  not  been  made." 

Belators*  motion  to  dismiss  without  pn^ 
udlce  Is  granted,  on  tbdr  paying  to  respond- 
ent her  costs  up  to  the  time  ot  makti^E  said 
motion  to  dlsroisa.  Respondent  is  to  pay 
relators'  costs  after  tbe  time  relators  made 
thdr  said  motion  to  dismiss. 

BELKNAP^  a  and  TAI.BOT,  3^  oon- 
cnr. 


KTATO  V.  TULLT. 
(Supreme  Court  of  Montana.   Dee:  1.  1904^) 

COITBTB-^nBISDICnoN  —  8TATB  ANO  VEDnUlI. 
COtTBTS—FT.  inSSOtTLA  MILITABT  KESKBVA- 
TIOIT— HOiaCIDB—STATDTES  —  IXKOUTIVn  OB- 
DEBB— INSTBUCnOM— CBnnnAI.  lAW— ABOU' 
UENT  OK  COUNSBLi— OBJECTION— amCASKS  OF 
COTJBT— APFBAI^trasnONS  BKViaWABLB. 

1.  The  form  of  Information  giyen  in  Pen. 
Code,  I  1883,  contains  no  all^uon  relating  to 
venue,  except  tbe  general  statement  that  the 
offense  was  committed  within  the  county.  Sec- 
tion 1841,  specifying  what  must  be  alleged  in  an 
information,  provides  In  snbdlvisIoD  4  that  the 
offense  was  committed  at  some  place  within  the 
Jorisdicticm  of  the  court,  except  where  the  act, 
though  done  without  the  local  Jurisdiction  of 
the  county,  is  triable  therein."  By  Const,  art. 
3,  I  16,  criminal  actions  most  be  tried  In  the 
county  where  the  offense  was  committed.  Held, 
that  an  Information  stating  generally  that  a 
crime  was  committed  In  Id.  county,  but  con- 
taining DO  Other  allegation  as  to  venne,  was 
sufficient ;  it  not  being  naeesaary  that  it  should 
allege  that  the  crime  was  not  committed  aa  tbe 
M.  Military  Reservation,  which  Is  situated 
within  that  county. 

2.  Judicial  notice  may  be  taken  of  the  fact 
that  the  M.  Military  Reservation  Is  situated  in 
M.  county. 

3.  Pen.  Code.  |  2200,  provides  that  a  motion 
In  arrcHt  of  Judgment  may  be  founded  on  aoy 
detiKt  in  an  Indictment  or  Information  mention- 
ed in  section  1922,  nnlen  the  objertion  ba^i 
been  waived  by  a  failure  to  demur.  Held,  that 
a  motion  in  arrest  of  Judgment  must  be  found- 
ed on  some  defect  in  the  information  mentioned 
in  section  1822. 
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4.  Elxtritudc  evidence  cannot  be  received  at  a 
bearing  on  a  motion  in  arrest  of  Jndnnent 

5.  Acta  Feb.  22.  1888,  c  180.  i  10,  26  Stat. 
670,  grantinf  land  to  the  propowd  state  of 
Montana,  provided  that  the  thlr^r^ixtb  aeetion 
In  wudi  towndiip  embraced  is  Mnoanent  re- 
Mrves  fdr  national  parposea  flbooid  not  at  any  | 
time  be  snbjeet  to  the  grant  of  lands  made  to  ; 
the  proposed  state  by  such  statate.  "nor  ahall 
any  land  embraced  in  military  or  other  reserves  i 
of  any  character  be  subject  to  the  pants 
*  *  *  of  this  act  until  the  reserve  shall  have  : 
been  exhausted,  and  sacb  lands  be  restored  to, 
and  become  a  part  of.  the  public  domain."  Bz- 
ecutive  orders  of  Febrnary  19,  1877,  and  Au- 
nist  5,  1S7S,  created  the  Ft  Missoula  Military 
ReaervatioD.  Neither  of  such  orders  mentioned 
section  36  Tp.  IS  N.,  R.  20  W..  but  the  reserva- 
tion was  located  on  other  and  adjoining  lands. 
Nevertheless  some  of  the  buildings  of  such  mili- 
tary post  were  erected  on  a  portion  of  section 
30.  The  attention  of  the  Secretai'v  of  War 
was  caUed  to  the  fact  In  1878.  and  the  OeneraJ 
of  the  Army  Isaned  orders  to  the  post  com- 
mander to  prevent  any  encKMchmenti  on  sao- 
tion  36 ;  and  sach  bnifdings  on  section  86  were 
used  for  tha  purposes  for  which  they  wwe 
erected  from  ISIS  nntil  1889,  with  the  consent 
and  knowledge  of  the  Secretary  of  War,  and  the 
buildings  were  on  section  86.  and  used  for  the 
same  pnrpoctog  In  1903,  when  a  homicide  was 
committed  on  section  36.  Const  U.  S.  reserves 
in  Congress  e^iclusive  jurisdiction  over  military  , 
Tasems.  Bdd,  that  neither  title  nor  sovereign-  : 
ty  over  sectini  86  ever  passed  to  the  state  of 
Montana,  and  the  state  court  had  no  jurisdic- 
tion over  the  homicide;  and  this  notwithstand- 
ing Act  Cong.  March  19,  1904,  c  718,  33  Stat 
143.  authorizing  the  Secretary  of  War  to  accept 
from  dttzent  of  Missoula  deeds  for  the  enlarge- 
ment of  die  military  reMrvatlon — sudi  lands  so 
donated,  as  referred  to  In  the  act,  embracing  a 
part  of  section  S6 — since  the  federal  govern- 
ment had  the  right  to  quiet  title  to  Its  lands 
without  litigation. 

6l  Under  Code  Civ,  Proc.  I  3150.  providing 
tliat  courts  take  judicial  notice  of  the  official  i 
acts  of  the  executive  departments  of  the  United 
'  States,  the  courts  take  judicial  notice  of  execu- 
tive OTders  of  the  federal  government  creating 
the  Ft  Missoula  Military  Reservation. 

7.  Cta  a  crimiaal  prosecution,  the  county  at 
tomey  made  certain  statements  as  to  what  in 
his  opinion,  the  evidence  showed.  Objection 
was  made  to  -such  line  of  argument,  and  the 
<»nrt  said  that  the  county  attorney  had  a  ririit 
to  state  his  thecny  of  the  ease,  and  what  the 
evidence  showed,  oe  tmded  to  show,  as  a  mat- 
ter of  argument,  but  that  the  jury  should  under- 
stand that  what  he  had  said  was  in  argument  ; 
and  not  as  a  statement  of  fact  Held,  that 
audi  remarks  of  the  court  were  not  erroneous. 

&  Where  no  exception  was  taken  to  remarks 
ot  tite  court  in  ruling  on  an  objection  to  an  ar- 
gument of  counsel,  the  matter  could  not  be 
considered  on  appeal. 

Milbum,  J.,  dissenting  io  part 

Oommissionws'  Opinion.  AK>«al  tnva 
District  Court,  Mlflsonla  County;  F.  a  Web- 
ster, Judge. 

John  Tully  wag  coavicted  of  murder  in 
tbe  first  degree,  and  be  api>eals.  Reversed. 

B.  B.  Herahey.  for  appellant  Jas.  Dono- 
▼an,  for  the  State. 

POORMAN,  C.  Defendant  was  convicted 
of  murder  In  the  first  degree.  A  motion  In 
arrest  of  Judgment  was  Interposed  and  over- 
ruled. Defendant  then  moved  for  a  new 
trial.  This  motion  was  also  overruled.  Tbe 
appeal  la  from  the  Judgment  and  from  tbe 


order  overruling  the  motion  for  a  new  trial. 

L  The  information  states  g^erally  that 
tbe  crime  was  committed  In  Missoula  county, 
but  contains  no  other  allegations  of  venue. 
Tbe  defendant  contends  that  Inasmuch  as 
the  court  takes  Judicial  notice  of  the  fact 
that  Ft.  Missoula  Military  Reservation  Is  sit- 
uated within  Missoula  county  (section  3150, 
Code  Clv.  Proc.),  and  that  the  federal  courts 
have  exclusive  Jurisdiction  of  the  trial  of 
this  offense  If  committed  thereon  (section  40 
et  seq.,  Pol.  Code;  section  1,  art  2.  Const 
Mont),  the  information  should  contain  some 
averment  that  the  crime,  though  committed 
within  the  countr,  was  not  committed  on 
this  reservation.  This  question  as  to  the 
sufficiency  of  the  Information,  and  the  fur- 
ther claim  of  defendant  that  the  court  erred 
In  overruling  his  motion  In  arrest  of  Judg- 
ment and  the  further  claim  that  the  court 
erred  in  receiving  evidence  on  the  hearing  of 
the  motion  In  arrest  of  Judgment,  will  be 
considered  together. 

(a)  District  courts  are  courts  of  general 
Jurisdiction.  The  counties  constituting  each 
district  are  designated  by  legislative  enact- 
ment In  this  enactment  no  exception  Is 
made  of  reservations.  The  form  of  Infor- 
mation given  in  section  1833  of  the  Penal 
Code  contains  no  allegation  relating  to  ven- 
ue, except  the  general  statement  that  the 
otfense  was  committed  within  the  county. 
Section  1841,  Pen.  Code,  specifies  what  must 
be  alleged  in  an  information.  That  relating 
to  venue  is  contained  In  subdivision  4,  which 
reads:  "That  the  offense  was  committed  at 
some  place  within  the  jurisdiction  of  the 
court,  except  where  the  act,  though  done 
wlthont  the  local  jurisdiction  of  the  county, 
Is  triable  therein."  Criminal  actions  must 
be  tried  In  the  county  where  the  oCfense  was 
committed  (section  16,  art  3,  Const  Slont.); 
and  when  "an  offense  Is  committed  in  part 
In  one  county  and  In  part  In  another,"  or  "on 
the  boundary  of  two  or  more  counties,"  tbe 
Jurisdiction  Is  In  either  county.  Sections  1564, 
1565,  Pen.  Code.  The  exception  named  In 
subdivision  4  of  section  1841,  supra,  undoubt- 
edly refers  to  offenses  committed  In  the 
manner  named  in  said  sections  1564  and 
1565.  It  is  true,  the  court  may  take  Judi- 
cial notice  that  this  military  reservation  is 
situated  within  Missoula  county,  and  that 
the  state  court  has  no  Jurisdiction  of  this 
offense,  If  committed  thereon;  yet  tbe  Ju- 
risdiction of  the  federal  courts  being  excep- 
tional, and  that  of  state  courts  general,  It  Is 
not  necessary.  In  an  Information,  to  nega- 
tive the  Jurisdiction  of  the  federal  courts. 
Where  a  statute  states  in  detail  what  must 
be  alleged  with  reference  to  venue,  such  al- 
legations need  not  be  broader  than  the  stat- 
ute. Practically  this  same  question  was  be- 
fore the  Supreme  Court  of  California  In  Peo- 
ple V.  OoIIIns,  39  Pac.  16,  where  the  court 
said:  "The  Jurisdiction  of  the  state  being 
general,  and  that  of  the  United  States  excep- 
tional, it  Is  not  necessary  to  negative,  In  an 
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indlctmeDt  or  information  In  the  state  conrts, 
the  jurisdiction  of  the  federal  courts.  It  Is 
like  an  exception  In  an  act  creating  or  de- 
fining a  public  offense,  In  which  case  it  ia 
held  that,  if  the  exception  Is  not  necessary 
to  the  description  of  the  offense,  it  need  not 
be  alleged  or  negatlTed,  but  is  matter  of  de- 
fense simply."  In  Territory  t.  Bums,  6 
MonL  72,  9  Pac.  482,  this  court  said:  "When 
an  exception  is  stated  in  the  statute,  it  is 
not  necessary  to  negative  snch  exception,  tm- 
lesa  It  Is  a  constituent  part  of  the  definition 
of  the  offense."  This  same  question  relative 
to  the  error  complained  of  was  pasBed  upon 
In  State  t.  Spotted  Hawk.  22  Mont  3S,  6S 
Pac.  1026,  where  the  court  said:  "The  In- 
formation Is  In  conformity  with  the  statute. 
The  district  court  has  general  Jurisdiction  of 
all  offenses  committed  within  the  limits  of 
the  county  where  it  sits.  The  allegation 
quoted  supra  Is  surplusage.  If  the  defend- 
ant should  be  charged  with  a  crime  com- 
mitted out  of  the  court's  Jurisdiction,  this  is 
a  matter  to  be  taken  advantage  of  at  the 
trial.  The  authorities  cited  by  counsel  In 
the  brief  have  reference  to  courts  of  limited 
Jurisdiction,  and  have  no  aK>Ucation."  We 
find  no  reason  for  disturbing  the  decision  In 
the  Spotted  Hawk  Case,  but  hold  this  in- 
formation sufficient  as  to  Its  allegation^  re- 
specting the  venue  of  this  offense. 

(b)  A  motion  in  arrest  of  Judgment  must 
be  founded  on  some  defect  In  the  Informa- 
tion (section  2200,  Pen.  Code)  mentioned  In 
section  1922  of  the  Penal  Code.  Que  of  tbe 
defects  mentioned  In  this  latter  section  is 
where  It  appears  that  the  court  has  no  Ju- 
risdiction of  the  offense  charged  therein. 
The  only  error  complained  of  here  Is  lack  of 
jurisdiction,  and  In  this  tbe  contention  of 
defendant  is  not  sustained.  Whether  the 
failure  to  demur  was  a  waiver,  within  the 
meaning  of  the  decision  In  State  v.  Maboney, 
24  Mont  281,  61  Pac.  647,  is  Immaterlat 
The  motion  was  properly  overruled. 

(c)  At  the  hearing  on  the  motion  in  arrest 
of  Judgment  the  attention  of  tbe  court  was 
called  to  certain  matters  relating  to  the  situs 
of  Ft  Missoula  Military  Reservation,  to 
which  reference  had  not  been  made  at  the 
trial  of  the  case,  and  these  matters  were  in- 
serted In  tbe  record.  Extrinsic  evidence  can- 
not be  received  at  the  hearing  on  a  motion 
In  arrest  of  Judgment  Pet^le  v.  Johnson, 
71  Oal.  884,  12  Pac:  261;  Commonwealth  v. 
Brown,  150  Mass.  834,  23  N.  E.  98;  King  T. 
State.  91  Tenn.  617,  20  S.  W.  168;  State  v. 
Crelgbt  2  Am.  Dec  6S6.  It  la  claimed  by 
respondent  that  the  matters  to  which  the 
attention  of  the  court  was  directed  were 
only  such  as  conld  be  noticed  Judicially. 
However  this  may  be^  the  Information  not 
being  open  to  any  objection  made,  and  none 
of  these  matters  bdng  used  or  inserted  In 
tbe  record  until  after  verdict  tbe  defendant 
fras  not  la  any  manner  prejudiced;  and  tbe 
queatiou  raised  on  the  motion  hare  here 


been  examined  and  considered  Irrespective 

of  any  extrinsic  matter. 

2.  The  queetltm  of  jurisdiction  Is  a^in 
urged  on  the  motion  tor  a  new  trtal,  ttie  de- 
fendant maintaining  that  tbe  evidence  shows 
that  tbe  offense  was  committed  on  the  Ft 
Missoula  Military  Reaerratlon.  Tbe  evidence 
shows  that  both  the  defendant  and  tbe  de- 
ceased were  soldiers  stationed  at  Ft  Mis- 
soula, and  that  the  bomldde  waa  conunltted 
on  October  18,  1903,  on  Sec.  36,  Tp.  13  N,  B. 
20  W.,  on  the  sentry  l>eat  Just  back  of  the 
commissary  building;  that  several  other 
buildings  then  used  the  military  aothocl- 
tles  as  a  part  of  tbe  post  of  Ft  Missoula 
were  sitnated  on  this  section;  and  that  so 
far  as  military  Jurisdiction  goes,  tlie  com- 
manding officer  of  the  post  was  supreme  over 
the  tract  of  land  thus  occupied.  Militaiy 
jurlsdlctlcm,  however,  does  not  in  time  oC 
peace  extend  to  the  trial  of  persons  accused 
of  murder,  although  both  the  defendant  and 
the  deceased  were,  at  the  time  the  homicide 
waa  committed,  soldiers  In  tbe  United  States 
army,  and  the  offense  waa  committed  on  a 
military  reservation.  This  questlcMi  was 
considered  at  some  length  in  United  States  v. 
Clark  (a  C.)  81  Fed.  710.  where  the  authori- 
ties are  reviewed  and  discussed. 

The  Constitution  of  the  United  States  re- 
serves authority  In  Ccmgress  to  exercise  ,ex- 
cluslve  jurisdiction  over  military  reserves. 
Section  8.  art  1,  In  part  provides:  "To  ex- 
ercise exclusive  legislation  in  all  cases  what- 
soever, over  such  district  (not  exceeding  ten 
miles  square),  as  may,  by  cession  of  particu- 
lar states,  and  tbe  acceptance  of  Congress, 
become  the  seat  of  government  of  tbe  Unit- 
ed States,  and  to  exercise  like  authority  over 
all  places  purchased  by  the  consent  of  the 
Legislature  of  the  state  In  which  tbe  same 
shall  be.  for  the  erection  of  forts,  magazines, 
arsenals.  do<^-yards,  and  other  needful  build- 
ings." With  reference  to  tbe  term  "exclusive 
legislation,"  as  used  in  the  Constitution,  Jus- 
tice Story,-  In  United  States  v.  Cornell.  2 
Mason,  6<^  Fed.  Cas.  No.  14.867,  says:  "The 
Constitution  of  tbe  United  States  declares 
that  Congress  sball  have  power  to  exercise 
'exclualve  legislation'  in  all  'cases  whatso- 
ever* over  all  places  purchased  by  the  con- 
sent of  the  Legislature  of  tbe  state  In  which 
the  same  shall  be.  for  the  erection  of  forts, 
magazines,  arsenals,  dof^yards  and  other 
needful  buildings.  When,  therefore,  a  pur- 
chase of  land  for  any  of  these  purposes  Is 
made  by  tbe  national  government  and  tbe 
state  Legislature  has  given  Its  consent  to  tbe 
purchase,  the  land  so  purchased,  by  the  very 
terms  of  tbe  Constitution,  ipso  facto  falls 
within  the  exclusive  legislation  of  Congress, 
and  the  state  Jurisdiction  la  comi^etely  oust- 
ed. This  is  the  necessary  result  for  exclu- 
sive Jurisdiction  la  the  attendant  upon  ex- 
clusive legislation." 

On  the  admission  of  Montana  into  the 
Union,  sections  16  and  SO  In  each  township 
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not  reserred  were  granted  to  the  state  as 
school  londB.  lliat  part  of  the  act  of  Con- 
gress relating  thereto  (Act  Feb.  22,  1889,  c 
180)  la  as  follows:  "That  upon  the  admission 
of  each  of  aald  states  [Washington,  North 
Dakota,  Sonth  Dakota,  and  Montana],  sec- 
tions 16  and  86  In  every  township  of  said 
proposed  states,  where  rnich  sections  or  any 
part  thereof  have  been  sold  or  oth^wlse 
disposed  of  h;  or  osder  the  authority  of  any 
act  of  Congrma,  or  other  lands  equivalent 
thereto,  in  legal  snbdlvlsiona  of  not  less  than 
a  quarter  section,  and  as  contlguons  as  may 
be  to  the  section  In  lieu  of  which  the  same 
la  taken,  are  granted  to  said  state  for  the 
support  of  common  schools,  such  Indemnity 
lands  to  be  selected  within  said  states,  In 
such  manner  as  the  Legislature  may  provide, 
with  the  approval  of  the  Secretary  of  the 
Interior.  Provided,  that  the  sixteenth  and 
thirty-sixth  sections  embraced  In  permanent 
reserves  for  national  purposes  shall  not  at 
any  time  be  subject  to  the  grant,  nor  to  the 
Indemnity  provisions  of  this  act,  nor  shall 
any  land  embraced  In  Indian,  military,  or 
other  reserves  of  any  character  be  subject 
to  the  grants  or  Indemnity  provisions  of  this  | 
act,  until  the  reserve  shall  have  been  ex- 
hausted, and  such  lands  be  restored  to  and 
become  a  part  of  the  public  domain.**  En- 
abling Act  (Pol.  Oode,  p.  IxTll)  25  U.  S.  Stat 
679,  §  10.  By  the  act  of  admission  the 
United  States  transferred  to  the  state  full 
authority  to  exercise  complete  sovereignty 
In  the  enforcement  of  state  law  over  all 
lands  and  places  not  reserved,  though  the 
United  States  retained  their  proprietary  In- 
terest in  all  lands  not  granted  or  sold.  Mon- 
tana was  admitted  Into  the  Union  upon  "an 
equal  footing  In  all  respects  with  the  origin- 
al states."  Sovereignty  once  vested  In  the 
state  remains  there,  unless  by  some  act  on 
the  part  of  the  state  It  reverts  to  the  general 
government  V.  S.  v.  Stahl,  Woolw.  192, 
Fed.  Cas.  No.  18,373;  Draper  v.  U.  S.,  164 
U.  S.  240,  17  Sup.  Ct  107,  41  L.  Ed.  419. 

In  United  States  v.  Bateman  (C.  O.)  84 
Fed.  86,  the  court  in  considering  a  ques- 
tion of  jurisdiction  of  a  homicide  committed 
on  the  Presidio  Military  Keservatlon,  said; 
"The  United  States  were  both  proprietors 
and  sovereigns  of  tlie  Presldl*  lands  till 
the  admission  of  the  state  of  California  Into 
the  Union.  By  the  act  of  admission,  reserv- 
ing only  their  iwoprletary  right  over  these 
lands,  they  relinquished  to  the  state  their 
governmental  or  local  sovereign  right  and 
jurisdiction,  and  were  thenceforth  only  pro- 
prietors In  the  sense  that  any  natural  per- 
son owning  land  Is  a  proprietor.  Having  so 
relinquished  their  sovereign  rights,  that  con- 
dition remains  to  this  day,  unless  the  state 
has  In  some  way,  either  dlrectiy  or  by  Im- 
plication, receded  to  the  United  States  Its 
sovereign  Jurisdiction.  This  could  be  done 
by  direct  cession,  or  by  consent  through  Its 
Legislature  to  the  purchase  of  land  for 
such  goTemmental  purposes,  and  a  purchase 


for  such  purpose  In  pursuance  of  such  con- 
sent" In  United  States  v.  San  Francisco 
Bridge  Co.  (D.  C.)  88  Fed.  891,  the  court,  In 
considering  a  question  of  jurisdiction,  after 
quoting  that  part  of  the  United  States  Con- 
stitution referred  to  above,  said:  "It  Is  not 
alleged  In  the  Information,  nor  does  the  fact 
otherwise  appear,  that  the  land  upon  which 
the  new  San  Francisco  post  office  is  being 
constructed  was  purchased  by  the'  United 
States  with  the  consent  of  the  state,  or  that 
political  jurisdiction  over  the  same  has  been 
otherwise  ceded  to  the  United  States  by  the 
state.  Upon  this  state  of  facts,  it  must  be 
held  that  the  state  of  California  retains  com- 
plete and  exclusive  political  jurisdiction  over 
such  land;  and,  this  being  so,  there  can  be 
no  question  that  persons  who  ctmimlt  mur- 
der, or  any  other  offense  denounced  by  Its 
laws,  would  be  subject  to  trial  and  punish- 
ment by  the  courts  of  the  state.  2  Story, 
Const  par.  1227;  People  v.  Godfrey,  17 
Johns.  225;  Bx  parte  Sloan,  4  Sawy.  330, 
Fed.  Cas.  No.  12,944;  U.  S.  v.  Stahl,  Woolw. 
192,  Fed.  Cas.  No.  16,373;  U.  S.  t.  Ward, 
Woolw.  17,  Fed.  Cas.  No.  16,639;  U.  S.  t. 
I  Cornell,  2  Mason,  60,  Fed.  Cas  No.  14,867. 
In  the  case  last  cited  It  was  said  by  Mr. 
Justice  Story:  "But  although  the  United 
States  may  well  purchase  and  hold  lands 
for  public  purposes,  within  the  territorial 
limits  of  a  state,  this  does  not  of  itself, 
oust  jurisdiction  or  sovereignty  of  such  state 
over  the  lands  so  purchased.  It  remains  un- 
til the  state  has  relinquished  Its  authority 
over  the  land,  either  expressly  or  by  neces- 
sary implication.' " 

The  question  In  the  case  at  bar  Is  not 
whether  the  general  government  regained 
sovereignty,  but  whether  It  In  fact  ever 
parted  with  Its  original  sovereignty.  Section 
1,  art  2,  of  the  Constitution  of  Montana, 
and  section  41  of  the  Political  Code  of  Mon- 
tana, provide:  "Authority  is  hereby  granted 
to  and  a(^owledged  In  the  United  States 
to  exercise  exclusive  legislation  as  provided 
by  the  Coastitution  of  the  United  States  over 
the  military  reserves  of  Fort  Asslnabolne, 
Fort  Keogh,  Fort  Magiunls,  Fort  Missoula 
and  Fwt  Shaw,  as  now  established  by  law, 
so  long  as  said  places  remain  military  re- 
serves to  the  same  extent  and  same  effect 
as  If  said  reservations  had  been  purchased 
by  the  United  States  by  consent  of  the  L^- 
Islative  Assembly  of  the  state  of  Montana." 
The  Constitution  of  Montana  thus  acknowl- 
edges absolute  sovereignty  In  the  United 
States  over  the  places  named  or  referred  to 
In  the  section  of  that  Instrument  just  quoted, 
but  the  state  of  Montana  has,  through  Its 
Legislative  Assembly,  gone  further,  and  rec- 
ognized absolute  authority  in  the  general 
government  over  all  places  subsequently  ac- 
quired and  used  by  the  government  for  any 
of  the  purposes  named  In  the  Oonstitutlon  of 
the  United  States.  Sections  42.  43,  Pol. 
Code  Mont.  Said  section  42  consents  to 
the  purchase  or  condemnation  by  the  United 
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States  of  any  land  wltbln  the  state  for  tbe 
purpose  of  erecting  forts,  magazines,  arsen- 
als, conrthouses,  post  offices,  and  otb^  need- 
ful buildings,  and  the  only  condition  attached 
to  thifi  consent  Is  that  process  of  tbe  state 
may  be  served  In  any  of  such  places.  Said 
section  43  jvoTides,  in  substance,  that  the 
state  gives  its  consent  to  tbe  purchase,  and 
exclusive  jurisdiction  Is  ceded  to  the  United 
States  over  and  with  respect  to  any  lands 
wltbin  the  limits  of  tbe  state  which  shall  be 
acquired  by  tbe  United  States  for  any  of  the 
purposes  described  in  article  1,  fi  S»  par.  17, 
of  the  Constltntion  of  tbe  United  States, 
provided  that  a  map  or  plat  describing  such 
lands  by  metes  and  bounds  shall  be  filed, 
etc.,  and  tliat  tbe  state  reserres  tbe  right 
to  tax  property  of  railroad  or  other  corpora- 
tions having  a  right  of  way  ovex  and  upon 
said  land. 

Under  these  proTislons  of  tbe  Political 
Code  the  state  consents  to  the  purchase, 
condemnation,  or  acqolsltion  of  lands  by  the 
United  States.  Where,  however,  tbe  Unit- 
ed States  still  retains  Its  original  ownership 
of  the  land,  it  Is  apparent  that  neither  puiv 
chase,  condemnation,  nor  acqnlsltlon  la  nec- 
essary, but  that  actual  occupation  for  any 
purpose  indicated  in  tbese  sections  stands 
in  lieu  thereof.  Mere  occupancy  of  govern- 
ment land  by  tbe  military  for  any  purpose 
not  Indicated  In  the  law  or  tbe  Gonstitotlon 
would  not  of  Itself  be  sufficient  to  direst 
the  state  of  tbe  sovereignty  granted  to  It  by 
Congress,  nor  does  the  right  reserved  to  serve 
state  process  on  these  reservations  Infringe 
on  tbe  ezcluBlre  jnrlsdlctlOQ  of  the  United 
States. 

In  United  States  v.  Meagher  (O.  0.)  87 
Fed.  875,  the  court  says:  "The  state,  in  the 
instrument  of  cession,  merely  reserres  tbe 
rlgbt  to  serve  process  npon  persons  within 
tbe  ceded  land  who  may  have  committed 
offenses  elsewhere,  and  I  do  not  understand 
that  its  pTirpose  is  to  reserve  a  concurrent 
Jurisdiction  over  the  territory  cieded."  Tbe 
same  doctrine  is  held  in  United  States  r. 
Cornell,  2  Mason,  60,  Fed.  Cas.  No.  14.867; 
and  In  Ft  Leavenworth  Railroad  Co.  v. 
Lowe,  114  U.  a  626,  B  Sup.  Ct  995,  29  L. 
Ed.  284.  this  language  Is  used:  "The  reserva- 
tion which  has  naually  accompanied  tbe  con- 
sent of  the  states  that  civil  and  criminal 
process  of  tbe  state  courts  may  be  served  in 
tbe  places  purchased  is  not  considered  as  in- 
terfering In  any  respect  with  the  supremacy 
of  the  United  States  over  them,  but  Is  ad- 
mitted to  prevent  them  from  becoming  an 
asylum  for  fugitives  from  Justice." 

That  tbe  state  courts  have  no  Jurisdiction 
over  this  homicide.  If  committed  on  a  mili- 
tary reservation.  Is  well  established.  Const 
U.  S.  siq>ra;  U.  S.  v.  Cornell,  supra;  U.  S. 
V.  Clark  (C.  C.)  81  Fed.  710;  State  v.  Kelly, 
49  Am.  Rep.  620;  Lasher  v.  State  (Tei.  App.) 
17  S.  W.  1004,  28  Am.  St  Rep.  922.  Con- 
gress expressly  provided  for  tbe  punishment 
of  murder  and  manslaughter  committed  in 
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such  places  (Rev.  SL  U.  S.  8  5339  et  seq. 
[U.  8.  Comp.  St  1901.  p.  8627]),  and  has  con- 
ferred exclusive  Jurisdiction  upon  tbe  fed- 
eral courts  (Rev.  St  U.  S.  |  629  [U.  &  Comp. 
igOL  p.  5031).  State  v.  Kelly,  above.  A  dif- 
ferent rule  applies  with  reference  to  tbe 
Jurisdiction  of  state  courts  of  otFenses  com- 
mitted on  Indian  reservations  than  that 
which  obtains  with  reference  to  military  res- 
ervations. Indian  reservations  are  not  spe- 
cifically enumerated  or  named  in  the  Con- 
stitutiou  of  the  United  States  above  referred 
to,  wherein  the  Congress  retains  absolute  Jn- 
risdictlou  over  certain  lands  and  places,  and 
the  federal  courts  have  repeatedly  held  **that 
where  a  state  was  admitted  Into  the  Union, 
and  tbe  enabling  act  contained  no  exclusion 
of  Jurisdiction  as  to  crimes  committed  on 
an  Indian  reservation  by  others  than  In- 
dians or  against  Indians,  tbe  state  courts 
were  vested  with  Jurisdiction  to  try  and 
punish  such  crimes."  U.  S.  v.  McBratney, 
104  U.  8.  621.  26  Ia  EU.  860;  Draper  r. 
U.  8..  164  U.  S.  240,  17  Sup.  Ct  107.  41  L. 
Ed.  419.  and  cases  there  cited. 

Tbe  act  of  Congress  granting  sections  16 
and  86  in  each  township  to  the  state  makes 
three  classes  of  reservations:  (1)  Land  not 
sold  or  otherwise  disposed  of;  <2)  lands  em- 
braced In  permanent  reservations  tor  nation- 
al purposes;  (8)  lands  embraced  In  Indian, 
military,  and  other  reservations  of  any  char- 
acter. By  the  act  of  Congress  of  May  26. 
1864,  c.  9S,  fi  14.  IS  SUt  91  (section  1946,  Rev. 
St  U.  8.),  sections  numbered  16  and  36  In 
each  township  of  the  territory  of  Montana 
and  other  territories  "shall  be  reserved  for 
tbe  purpose  of  being  applied  to  schools  in  tbe 
several  territories  herein  named,  and  In  tbe 
states  and  territories  hereafter  to  be  erect- 
ed out  of  the  same."  In  United  States 
BIsel,  8  Mont  20,  19  Pac.  251,  the  court  In 
referring  to  this  act,  said:  "While  sections 
16  and  36  were  reserved  for  tbe  purpose  of 
aiding  the  development  of  the  public  school 
system  In  the  coming  state  of  Montana,  and, 
so  far  as  their  sale  for  tbe  purpose  of  settle- 
ment is  concerned,  were  segregated  from  the 
public  domain,  still  the  title  to  them  and  tbe 
dominion  and  control  over  ^em  remain  In 
the  government  of  the  United  States." 

Whether  this  act  of  Congress  was  a  mere 
general  reservation,  or  was  In  effect  a  grant 
irrevocable  without  the  consent  of  the  peo- 
ple of  the  territory,  as  tbe  dedston  In  Min- 
nesota v.  Batcbelder.  1  Wall  109,  17  L.  Ed. 
5S1,  was  construed  in  the  argument  of  coun- 
sel in  tbe  Blsel  Case,  is  immaterial,  for  '^e 
title  to  them  and  the  dominion  and  control 
over  them  remain  in  the  government  of  tbe 
United  States,"  and  this  former  act  of  Con- 
gress was  superseded  by  the  subsequent  act 
(Montana  enabling  act),  and  tbe  acceptance 
of  statehood  by  tbe  people  under  that  act 
Moreover,  tbe  record  before  us  practically 
concedes  that  the  title  to  this  land  was  in 
tbe  United  States  at  tbe  time  of  tbe  admis- 
sion of  tbe  territtny,  and  that  it  la  itill  there. 
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unless  It  Tested  In  the  state  under  and  by 
virtue  of  tbe  granting  part  of  tbe  act  proTtd- 
ing  for  admission.  This  act  vests  title  In  tbe 
state  unless  the  lands  come  wltbln  the  ex- 
ception named.  It  Is  apparent  therefore, 
that  tbe  United  States  granted  both  title  and 
sovereignty  to  the  state,  or  It  granted  nei- 
ther, for,  if  the  land  was  a  part  of  tbe  mili- 
tary reservation  at  tbe  time  that  the  grant 
took  effect,  so  that  tbe  tiUe  to  the  same  did 
not  pass,  the  sovereignty  remains  in  tbe 
United  States  so  long  as  such  condition  con- 
tinues, for  the  Congress  reserves  exclusive 
jurisdiction  over  military  reservations.  Un- 
der the  terms  of  the  grant  no  land  embraced 
In  a  reservation  of  any  kind  Is  subject  there- 
to "until  tbe  reserve  shall  have  been  extin- 
guished, and  such  land  be  restored  to  and 
become  a  part  of  the  public  domain." 

Neither  the  term  "public  domain"  nor 
**publlc  lands"  has  ever  been  given  a  statu-  i 
tory  deflniUoD.   In  various  acts  of  Congress  i 
and  In  tbe  decisions  of  courts  these  terms  i 
have  been  used  as  Including  (1)  all  lands  | 
owned  by  tbe  United  States,  whether  sur-  , 
reyed  or  unsurveyed,  reserved  or  unreserv-  | 
ed ;  (2)  all  lands  subject  to  sale  or  other  dis-  [ 
position  under  general  laws;  and  tbe  two  : 
terms  are  used  Interchangeably  In  tbe  decl-  ' 
slons  of  courts  unless  a  different  meaning  [ 
seemed  necessary  by  the  terms  of  tbe  law  i 
then  being  construed.    As  was  said  in  the 
Blsel  Que,  "There  is  no  statutory  deflnition 
of  the  words,  'public  lands,'  and  the  mean- 
ing of  them  may  vary  somewhat  In  different 
statutes  passed  for  different  purposes,  and 
they  should  be  given  such  meaning  in  each 
as  comports  with  the  Intention  of  Congress 
In  their  use."  U.  S.  v.  Bleel,  8  Mont.  20.  19 
Pac.  251;  V.  S.  Y.  Blendaur,  128  Fed.  810, 
63  C.  G.  A.  636.    See,  also,  the  following 
United  States  statutes:    Section  22S9,  Rev. 
St.,  and  sections  2289,  2223,  and  2380,  Rev. 
St  [U.  8.  Comp.  St.  1901,  pp.  1388,  1362,  and 
1455].    It  is  very  apparent  that  the  first  of 
these  definitions  cannot  apply  to  the  term 
"public  domain"  as  used  In  this  act  of  Con- 
gress, for  land  cannot  be  restored  to  tbe  pub- 
lic domain  If  It  Is  already  a  part  of  It  Tbe 
term  must  therefore  have  reference  to  lands 
In  which  the  public  may  acquire  a  right  as 
lands  tmder  the  Jurisdiction  of  tbe  Land  De- 
partmoit  governed  by  the  general  laws. 
The  use  of  tbe  term  "public  lands"  In  a  sab- 
aeauent  section  would  seem  to  sustain  this 
constrnctlon.   Section  19  of  tbe  enabling  act 
<25  Stat  682,  c.  180)  reads:  "All  lands  grant- 
ed In  qoantity  or  as  Indemnity  by  this  act 
shall  be  selected,  under  tbe  dbrecUon  of  tbe 
Secretaiy  of  the  Interior,  from  the  surveyed, 
unreaervad,  and  unappropriated  public  lands 
of  the  United  States  within  the  limits  of  tbe 
reapectiTe  states  entitled  thereto.  And  there 
shall  be  deducted  from  the  number  of  acres 
of  land  donated  by  this  act  for  specific  ob- 
jects to  said  slates  tbe  number  of  acres  ta 
each  hwetofbre  donated  by  Congress  to  said 
territories  for  similar  objects.**  land  rights 


fully  occupied  cannot  be  classed  as  unappro- 
priated public  land  so  long  as  such  occupa- 
tion continues.  The  United  States  had  the 
undoubted  right  to  appropriate  and  occupy 
this  land  prior  to  the  enactment  of  this  law, 
and  at  the  time  of  such  enactment  and  the 
fact  that  the  United  States  Is  the  granting 
party  does  not  divest  them  of  this  authority 
and  right  This  last  section  quoted  vestK  no 
authority  In  the  Secretary  of  the  Interior  to 
declare  lands  "unapproi»lated'*  or  not  "oth- 
erwise disposed  of,"  then  held  and  actually 
occupied  by  the  United  States  for  a  definite 
and  permanent  purpose,  such  as  is  specified 
In  the  United  States  OouBtltution.  above  quot- 
ed. 

A  fourth  limitation  is  by  this  section  19 
placed  upon  tbla  grant  by  enjoining  upon 
tbe  Secretary  of  the  Interior  the  duty  of  mak- 
ing tbe  selection  "from  surveyed,  unreserved 
and  unappropriated  public  land."  It  appears 
from  the  record  that  this  particular  land  in 
question  was  surveyed  at  tbe  time  of  the  pas- 
sage of  tbe  enabling  act  so  that  the  fioating 
character  of  these  grants,  until  surveyed,  is 
not  an  element  here  for  consideration.  The 
term  '*unapproprl8ted"  Is  not  given  a  spe- 
cific definition  In  tbe  act  Itself,  and  tbe  ref- 
erence of  this  selection  to  tbe  Interior  De- 
partment without  such  deflnition  makes  im- 
portant the  rules  and  decisions  of  that  de- 
partment as  to  when  lands  are  there  consid- 
ered appropriated.  Matber  et  al.  v.  Hack- 
ley's  Heirs,  on  review  before  tbe  Secretary 
of  tbe  Interior,  19  Land  Dec.  Dep.  Int.  48, 
Is  a  case  In  point.  In  that  case  it  appears 
that  in  1624,  In  obedience  to  Instructions 
from  the  War  Department,  a  certain  piece  of 
land  was  occupied  by  United  States  troops 
In  cantonment,  and  that  the  land  thus  occu- 
pied was  used  until  1830,  when  it  was  for^ 
mally  reserved  by  executive  order,  but  prior 
to  this  executive  order,  and  In  1824.  H.  J. 
Hackley,  who  was  then  in  possession  of  a 
part  of  the  land,  was  ejected  therefrom  by 
tbe  military.  In  1826  Congress  enacted  a 
law  confirming  In  all  settlers  upon  lands  in 
that  locality  prior  to  January  1,  1825,  the 
right  to  purchase  the  land  whereon  they  re- 
sided, etc.  Act  April  22,  1826,  c.  28,  4 
Stat  164.  It  Is  claimed  that  Hackley,  hav- 
ing settied  upon  this  land  prior  to  January  1, 
1825,  bad  tbe  right  to  purcbase  tbe  same, 
and  that  this  right  descended  to  his  heirs. 
Secretary  Smith,  in  deciding  the  question, 
says,  In  part:  "In  support  of  bis  position, 
counsel  cites  the  case  of  J<^n8on  v.  United 
States,  2  Ct  CL  891.  Johnson's  claim  was 
based  upon  what  was  known  as  the  'Oregon 
Donation  Act'  and,  as  required  by  that  act 
he  bad  settled  upon  and  occupied  tbe  land  in 
controversy  for  four  years  continuously,  wltii 
nothing  left  to  be  done  to  secure  patott  but 
to  make  proof  of  the  same,  when  the  tract 
was  forcibly  taken  and  occupied  by  troops 
of  the  United  States,  'without  the  knowledge 
of  the  President  the  Secretary  of  War,  or 
any  high  officer  of  the  coramment*  la  that 


Digitized  by 


766 


78  PACIFIC 


BEPORTEE. 


(Mont. 


case  .the  court  held  that  such  an  occupation 
Tvas  not  a  reservatloD,  within  the  meaning  of 
the  Oregon  donation  act,  and  could  cot  affect 
the  rights  of  the  plaintiff.  In  the  case  at 
bar,  howerer,  the  facts  are  very  different. 
The  tract  now  known  as  the  'Ft  Brooke 
Military  Beaerratlon'  was  occupied  under 
the  direction  of  the  Secretary  of  War  tyro 
years  before  the  passage  of  the  act  upon 
which  the  claim  of  the  Hackley  heirs  is 
predicated.  In  further  support  of  his  Tlews, 
counsel  redtes  the  history  of  Camp  Stam- 
baug,  in  Wyoming  Territory.  It  appears 
that  in  1870  the  Secretary  of  War  estab- 
lished said  military  post,  which  was  laid  off 
as  a  reserTstlon,  and  included  all  the  territo- 
ry within  one  mile  of  the  flagstaff  erected  at 
the  post  In  1881  the  Secretary  of  War  no- 
tified the  Secretary  of  the  Interior  that  said 
post,  being  no  longer  needed  for  military . 
purposes,  had  been  dlscontinned.  In  said 
communication  he  expressed  the  opinion  that. 
Inasmuch  as  there  had  been  no  formal  reser- 
vation of  the  lands  Included  therein  by  the 
President,  the  same  might  be  restored  to  the 
public  domain,  as  other  lands,  without  the 
consent  of  Congress.  The  Secretary  of  the 
Interior  concurred  in  this  opinion,  and  said 
lands  were  treated  as  having  been  restored 
to  the  public  domain  by  the  act  of  abandon- 
ment, and  the  subsequent  notlflcation  on  the 
part  of  the  Secretary  of  War.  I  am  unable 
to  see  wherein  the  correspondence  above  re-  ; 
ferred  to  sustains  the  contention  of  counsel, 
for,  while  it  may  be  true  that  a  military  post 
established  by  Uie  Secretary  of  War  may  be 
restored  to  the  public  domain  with  less  for- 
mality than  if  it  had  been  reserved  by  a 
formal  order  of  the  President,  still  the  Sec- 
retary of  War  had  authority  to  establish  can- 
tonment Brooke,  and  by  virtue  of  such  es- 
tablishment the  lands  upon  which  It  was  lo- 
cated were  not  subject  to  entry  so  long  as  un- 
rolinqulshed.  Where  a  military  post  or  can- 
tonment Is  established  upon  the  public  do- 
main, whether  the  same  be  for  tempora- 
ry purposes  or  permanent  occupation  by  the 
military,  if  It  be  done  by  competent  authori- 
ty, the  lands  included  therein  are  not  snb- 
Ject  to  entry  until  properly  restored  to  the 
public  domain.  If  the  Secretary  of  War  has 
the  authority"  to  establish  a  military  post.  It 
follows  that,  during  the  time  that  the  lands 
included  therein  are  occupied  for  military 
purposes,  they  are  not  subject  to  be  disposed 
of  under  the  pre-emption  laws.  In  the  case 
of  Wilcox  V.  Jackson,  13  Pet.  498,  10  L.  Ed. 
264,  it  Is  held  as  follows:  The  President 
speaks  and  acts  through  the  heads  of  the 
several  departments  in  relation  to  subjects 
which  appertain  to  their  respective  duties. 
Both  military  posts  and  Indian  affairs,  in- 
cluding agencies,  belong  to  the  War  Depart- 
ment, Hence  we  consider  the  act  of  the 
War  Department  In  requiring  this  reservation 
to  be  made  as  being,  In  legal  contemplation, 
the  act  of  the  President,  and  consequently 
that  the  reservation  thus  made  was,  in  legal 


effect,  a  reserratloQ  made  by  order  of  the 
President,  within  the  terms  of  the  act  of 
Congress.'  It  Is  further  held  in  said  case  a? 
follows:  'But  we  go  further,  and  say  tbat. 
whensoever  a  tract  of  land  shall  have  once 
been  legally  appropriated  to  any  purpose, 
from  that  moment  the  land  thus  appropriated 
becomes  severed  from  the  mass  of  public 
lands,  and.  that  no  snbsequent  law  or  proc- 
lamation or  sale  could  be  construed  to  em- 
brace it  or  to  operate  upon  It.  although  no 
reservation  were  made  of  It' "  The  prin- 
ciple announced  in  the  first  quotation  from 
the  Wilcox  Case,  above,  is  sustained  In  Wol- 
sey  V.  Chapman,  101  V.  S.  756,  25  L.  Ed.  91S. 
It  is  further  held  in  the  Hackley  Case  tbat 
the  ejectment  of  Hackley  from  his  claim  was 
Itself  an  appropriation  thereof  by  the  mili- 
tary. In  the  case  of  James  H.  T.  Ryman, 
on  appeal  to  the  Secretary  of  the  Interior, 
9  Land  Dec.  Dep.  Int  600,  It  was  held. 
"While  the  War  Department  assumes  and 
exercises  for  military  purposes  full  control 
over  the  land  In  question,  and  the  military, 
under  order  of  the  said  department,  holds 
actual  possession  of  it,  this  department  will 
not  interfere,  and  Ryman's  application  must 
therefore  be  denied."  In  the  case  of  Wilson 
Davis,  5  Land  Dec.  Dep.  Int  376^  it  is  held 
that  although  a  reservation  for  a  canton- 
ment was  not  In  effect  declared  by  the 
President  yet  the  actual  occupation  of  the 
land  by  the  military  authorities  for  the  pur- 
pose of  a  cantonment  had  the  effect  of  seg- 
regating the  land  from  the  public  domain, 
and  that  such  cantonment  should  be  con- 
sidered a  military  reservation.  It  is  appar- 
ent from  these  rules  and  decisions  tbat  the 
Secretary  of  the  Interior,  in  making  the  se- 
lection required  by  the  enabling  act  would 
not  regard  land  as  unappropriated  which  was 
then  "occupied  by  United  States  troops  in 
cantonment"  It  la  a  fair  construction  of  this 
Congressional  enactment  that  It  was  not 
the  intention  that  either  title  to  or  sovereign- 
ty over  lands  actually  occupied  and  used  as 
a  part  of  a  permanent  military  reservation 
should  pass  to  the  state  so  long  as  such  oceo* 
pancy  and  use  was  continued. 

The  general  propositions  herein  discussed 
were  considered  to  some  extent  in  Territory 
V.  Burgess,  8  Mont  67,  19  Pac.  558, 1  L.  R.  A. 
808,  but  that  case  was  determined  while 
Montana  was  still  a  territory,  and  the  de- 
cision there  rendered  is  not  applicable,  ex- 
cept In  a  genera]  way,  to  the  construction 
of  subsequent  legislative  or  Congressional 
enactments  or  Constitutional  provisions;  and 
the  question  tiiere,  so  far  as  It  related  to  Ju- 
risdiction, was  rather  a  question  between  two 
Federal  courts,  than  one  between  a  Federal 
court  and  a  state  court 

Under  the  provisions  of  section  3150,  Code 
Civ.  Proc,  the  court  takes  Judicial  notice 
of  the  executive  orders  creating  Missoula 
Reservation.  These  orders  are  dated  Febru- 
ary 10. 1877,  and  August  5,  187a  In  neither 
of  them  18  section  86  mentlraed  or  referred 
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to^  bat  tlis  reserratlon  tbereby  created  Is 
cated  <Hi  oHier  and  adjoining  lands.  If,  tlme> 
f<we»  section  86  Is  a  part  of  Ft  Missoula 
Reserratlon  tt  Is  made  so  hj  belnf  reserred 
from  the  operations  of  tbe  grant  In  such 
mann»  on  to  prmmt  tlfle  passing  to  the 
state  and»  the  act  of  Congress  abore  Quoted, 
or  else,  If  title  did  pass  to  tbe  state,  the 
Uzilted  States  bas,  by  pnn^se,  condemna- 
tion, or  other  mean%  acquired  title,  and  bj 
compliance  with  the  prorlslons  of  law  has 
become  reinvested  with  SOTereignty. 

From  ftcts  admitted  by  the  respondent, 
and  from  matters  Inserted  In  the  record  by 
tbe  respondent,  which  It  Is  claimed  the  court 
may  take  Judicial  notice  of,  It  appears  that 
the  buildings  of  Post  Ft  Missoula  were  or- 
iginally— ^probably  through  erroi^-erected  on 
tbe  east  half  of  section  36,  Instead  of  on  the 
land  described  In  the  exeeutlTe  order  creat- 
ing the  reserratifm;  that  the  attention  of 
the  Secretary  of  War  was  called  to  this  fact 
in  August,  1878,  and  that  tbe  General  of  tbe 
Army  Issued  orders  to  tbe  post  commander 
of  Ft  Missoula  to  prevent  any  encroach- 
ments upon  this  land;  that  the  Secretary  of 
War  repeatedly  communicated  to,  Congress 
tbe  facts  relative  to  the  location  of  these 
buildings,  the  last  ot  sufdi  communications 
being  In  1888;  ttuit  these  buildings  were 
used  for  tbe  purposes  fOT  which  they  wen 
erected  from  1878  until  1889,  with  the  knowl- 
edge and  c(niB«it  of  the  Secretary  of  War, 
and  under  OTders  froip  the  Commanding 
General  of  the  Army  to  prevent  any  en- 
croachments on  this  land.  It  a^^ears  from 
these  facts  that  this  particular  land  in  ques- 
tion was  In  ttie  actual  occupation  of  the  mill- 
tnry;  tbat  the  buildings  used  by  the  post 
were  on  this  land;  and  It  Is  admitted  in  the 
evidence  tbat  on  tbe  day  this  homicide  was 
committed.  In  1903,  tbese  buildings  and  this 
land  were  used  for  this  same  purpose.  Sub- 
division 82,  I  8266,  Code  Civ.  Proc..  relating 
to  satlsfBctory  and  disputable  presumptions, 
says  "tbat  a  thing  once  proved  to  exist 
continues  so  long  as  Is  usual  for  things  of 
that  nature."  And  It  appears  that  this  Is  a 
permanoit  military  reservation.  Under  the 
decisions  of  tbe  Interior  Department  above 
quoted,  this  land,  on  abandonment  by  the 
military,  would  be  restored  to  tbe  public 
lands,  but  there  Is  no  evidence  In  this  record 
tbat  there  ever  was  any  abandonment,  by 
nonuser  or  otherwise,  of  tills  particular  piece 
of  land;  and,  In  the  absence  of  such  evi- 
dence, and  under  the  Xacts  above  stated.  It 
Is  presumed  that  these  buildings  and  this 
land  continued  to  be  used  as  a  part  of  this 
military  reservation  from  tbe  year  18T8  until 
the  time  of  the  commission  of  this  homicide, 
and  that  neither  titie  to  nor  sovereignty  over 
this  land  passed  to  tiie  state  of  Montana, 
and  tbat  the  state  court  bad  no  Jurisdiction 
over  this  homicide. 

In  the  consideration  of  this  question  of 
Jurisdiction,  the  act  of  Congress  at^roved 


March  19,  1904,  &  718,  38  Stat  143,  has  not 
been  overlooked.  By  tbe  terms  of  that  act 
tbe  Secretary  of  War  Is  autborlaed  to  acc^t 
from  dtlzCTS  of  Missoula,  Mont,  deeds  do* 
nating  to  the  United  States  lands  for  the'  en- 
largement of  the  Ft  Missoula  BlUitary  Res- 
ervation. These  lands  so  donated,  as  refer- 
red to  In  the  act  embrace  a  part  of  the  east 
half  of  this  section  36.  Tbe  United  States 
has  tbe  lawful  right  to  quiet  titie  to  land 
without  litigation.  Furth«inore,  by  the  de- 
ci^n  In  the  Blad  Casc^  above  referred  to, 
no  part  of  section  86  bas  been  open  to  pri- 
vate entry  or  settiement  since  the  passage 
of  the  act  of  1864;  and  It  further  appears 
that  this  land  has  been  In  the  actual  posses- 
sion and  occupation  of  tbe  military  irince 
1878,  and  tbat  the  act  providing  for  the  ad- 
mission of  Montana  was  not  passed  until 
I  February  22,  1889,  25  Stat  676,  c.  180.  It 
'  Is  not  apparent  therefbrsb  how  tbese  deeds 
'  could  in  any  wise  affect  the  question  of 
I  Jurisdiction  involved  la  this  case. 
I  During  the  argumoit  of  the  case  the  coun- 
ty attorney  made  certain  statements  as  to 
what  in  bis  opinion,  the  evidence  showed. 
Objection  was  made  to  this  line  of  argument 
when  the  court  said  that  the  county  attor- 
ney. In  arguing  the  case,  had  a  right  to  stete 
bis  theory  of  tbe  case,  and  of  what  the  evi- 
dence showed  or  tended  to  show,  as  a  mat- 
ter of  argument  and  tbe  court  saw  no  Im- 
propriety In  what  tbe  county  attorn^  bad 
said  so  far.  but  tbat  the  Jury  should  under- 
stend  that  what  he  had  said  In  this  respect 
was  said  as  argument  not  as  a  statement 
of  fact  No  exertion  was  taken,  and  no 
further  argument  was  made  along  this  line. 
Tbe  defendant  contends  that  tbese  remarks 
of  the  court  were  prejudicial.  They  are, 
however,  In  effect,  nothing  more  than  an 
overruling  of  defendant's  objection,  for,  had 
ttie  court  merely  said,  "Objection  overruled," 
he  would  thereby  have  told  the  Jury  and  aJl 
others  who  heard  him  that  he  saw  no  error 
In  the  Ternaries  objected  to.  No  exertion 
being  token,  we  cannot  now  consider  the 
matter.  State  v.  Oadotte.  17  Mont  819,  42 
Pac.  857;  State  v.  Blggerstaff,  17  Mont  610, 
43  Pac.  709;  State  t.  Bloor,  20  Mont  587, 
52  Pac.  611. 

This  does  not  in  any  manner  conflict  with 
the  decision  of  tbe  court  In  tbe  very  recent 
case  of  State  v.  Harness  (Idaho)  76  Pac. 
788. 

4.  It  is  contended  by  appellant  that  the 
evidence  Is  Insufficient  to  sustain  a  verdict 
of  murder  In  the  first  degree.  Inasmuch, 
however,  as  tbe  Judgment  and  order  appealed 
from  are  reversed  for  other  reasons,  we  do 
not  at  this  time  enter  Into  any  discussion  as 
to  the  sufflciency  of  the  evidence. 

We  think  the  Judgm^t  and  order  should 
be  reversed,  and  the  cause  remanded. 

CLATBBBG,  O.  C,  and  CALLAWAY,  C. 
concur. 
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FEB  OUBIAU .  For  tbe  reasons  stated  In 
the  fon^oliis  <^iliilon,  tbe  jQdgmMit  and  or- 
der are  rerersed,  and  the  cause  remanded. 

BfiljEUBN,  J.  I  dissent  I  do  not  agree 
-with  vhat  la  said  in  the  opinion  as  to  the 
Jtixlsdictlon  of  the  district  court.  I  bellere 
It  has  Jurisdiction. 


POLLOCK  HIN.  ft  UILL.  CO.  T.  DAVBN- 
POBT. 

(Suprone  Ooort  of  Montana.  Dee.  16,  1804.) 
quiEiine  hxli— pleadino  —  aluoahoit  or 

OWNBBSHIP— AFPEAXo 
1.  Under  Code  CIt.  Proc  |  1310,  providing 
that  an  action  may  be  brought  by  any  person 
against  another  who  daims  an  estate  or  inter- 
est In  real  property  adverse  to  blm,  to  deter- 
mine radi  adverse  claim,  a  complaint  aveiring 
that  plaintiff  "claima  to  be  tbe  owner"  of  the 
property  in  qaeation.  and  "claima  title  in  fee," 
and  that  defendant  claims  an  estate  or  inter- 
rat"  therein  adverse  to  plaintiff,  which  claim 
of  defendant  Is  without  right,  was  not  objec- 
tionable for  the  first  time  on  appeal,  on  the 
ground  that  It  nowhere  pleads  that  plaintiff  is 
the  owner  of  tbe  property,  and  pleads  no  better 
title  for  plaintiff^  than  that  set  forth  for  de- 
fendant 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County ;  B.  W.  Har^ 
ney,  Judge. 

Action  by  Pollock  Mining  ft  Milling  Com- 
pany, a  corporation,  against  I^ee  Davenport 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Kirk  ft  Clinton,  for  appellant  F.  W.  Ba- 
CMn,  for  respondent 

CALIiAWAT,  a  Action  to  quiet  tlUe. 
The  plalntifr,  a  corporation,  alleged  itself  to 
be  in  the  possession  of  tbe  premises  in  con- 
troTOrsy,  and  "that  the  said  plaintiff  claims 
to  be  the  owner  of,  and  claims  title  In  fee  to, 
the  said  premises,  and  that  tbe  said  defaid- 
ant  claims  an  estate  or  Interest  therein  ad- 
rerse  to  the  said  plaintiff;  that  the  claim  of 
the  said  defendant  is  witliout  any  right  what- 
ever; and  that  the  said  defendant  has  not 
any  estate,  right,  title,  or  interest  whatever 
In  said  lands  or  premises  or  any  part  there- 
of." To  this  complaint  the  defendant  an- 
swered. A  demurrer  to  the  answer  was  sus- 
tained, and  upon  the  defaidant's  reftisal  to 
amend  Judgmoit  was  entered  for  the  plain- 
tiff, from  wtdch  Judgment  the  defendant  has 
appealed. 

,  In  this  court  the  defendant  attacks  the  suf- 
ficiency of  the  complaint,  saying  that  tbe 
plaintiff  "nowhere  pleads  that  it  Is  the  owner 
of  the  property  in  controversy;  It  pleads  tliat 
tbe  plaintiff  claims  to  be  the  owner  and  the 
defendant  claims  to  -be  the  owner,"  and  says 
that  tbe  plaintiff  has  pleaded  no  better  title 
for  itself  than  it  has  for  defendant  By  the 


provisions  of  section  1810  of  tbe  Code  of  Civil 
Procedure,  "An  action  may  be  bronght  Iqr 
any  person  against  another  who  claims  an  es- 
tate or  intamt  in  real  pn^erty  adverse  to 
him,  for  the  pmrpose  of  ^termining  such  ad- 
verse claim."  The  complaint  is  not  a  model. 
It  Is  tme.  but  It  is  alleged  therein  that  the 
plaintiff  is  in  possessitm  ot  the  premises; 
that  he  dainis  title  In  fee  to  the  same;  that 
the  defendant  claims  an  estate  or  interest 
therein  adverse  to  the  plaintiff;  and  that 
the  claim  of  the  defendant  is  without  any 
right  whatever,  eto. 

In  construing  section  788,  Code  GiT.  Proc 
Cal.,  which  is  identicai  with  our  sectton  1310, 
the  court  said:  "The  letter  of  this  section 
would  auUiorlze  any  person  to  maintain  the 
actimi  whether  be  himself  had  any  interest 
in  the  property  or  not  We  are  not,  however, 
inclined  to  give  It  this  broad  construction. 
But  it  is  clearly  not  necessary  tliat  he  have 
title  to  the  property.  If  be  has  the  ri^t  to 
possession,  and  another  Is  claiming  an  estate 
or  Interest  adverse  to  such  right,  he  may 
maintain  tbe  action.  The  language  of  the 
Code  is  broad  enough  to  cover  every  intmvst 
or  estate  In  lands  of  which  the  law  takes  cog- 
nizance. Pierce  r.  Fetter,  S3  Cal.  18;  S tod- 
dart  V.  Burge,  53  Cal.  398;  Smith  v.  Bran- 
nan,  13  Cal.  107;  Llebrand  v.  Otto,  56  Cal. 
247."  Pennle  v.  Hildreth,  81  Cal.  127,  22 
Pac  39&  And  In  McKlnnie  v.  Shaffer,  74 
Cal.  014, 16  Pac.  600.  the  court  sAid:  "What- 
ever interest  the  plaintiff  has  may  be  quiets 
If  a  title  In  fee,  such  Interest  may  be  quiet- 
ed; if  a  lees  interest,  the  less  Interest  may 
likewise  be  quieted."  See  Merk  r.  Bowery 
Mining  Co.  (Hont)  78  Paa  S19,  and  caaea 
cited.' 

So  far  as  the  record  discloses,  no  criticism 
was  made  upon  the  complaint  In  the  court 
below,  and  the  averments,  "claims  to  be  the 
owner  of,"  and  "claims  title  In  fee,'*  must  be 
held  sufficient  In  tbe  absence  of  such  season- 
able attack.  Hefferlin  v.  Karlman,  29  Mont 
139,  74  Paa  201.  The  pleader  evidently 
meant  to  employ  tbe  word  "claims"  in  tbe 
sense  of  "avers"  or  "alleges."  Among  other 
deflnltlona  of  the  word  "claim,"  the  Standam 
Dictionary  gives  the  following:  "To  hold  to 
be  true  against  implied  dmial  or  doubt;  af- 
Urm;  assert"  Although  this  is  a  loose  use 
of  the  term,  its  meaning  is  plain,  and  will  be 
held  suffidtfit  under  drcumstancea  like  tbe 
foregoing. 

This  disposes  of  the  only  questi<»i  argued 
by  defendant  It  fellows  that  the  Judgment 
should  be  affirmed. 

OLAYBBBO,  a        tad  POOBICAN,  C 

concur. 

FEB  CURIAM.  For  the  reaflona  stated  hi 
the  foregoing  oidnloi^  the  Judgment  iu  af- 
firmed. 
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STATB  ex  reL  OLARK  v.  SBCOND  JUDI- 
CIAL DIST.  COURT  et  al. 
(Supreme  Court  of  Montana.    Dec.  8,  1904.) 

JUBT— MAKino    JURY  LIST— BEQULABITT— WHO 
MAT  QUEBTION— TIMS  Of  SBBVICB. 

1.  A  member  of  a  jury  commission,  who.  by 
hfa  own  mlscondact  in  office  as  a  member  of 
Buch  commisalon,  baa  rendered  the  making  of 
the  jury  list  so  irregular  that  aa  to  others  it 
might  be  invalid,  cannot  take  advantage  of  bis 
own  wrongdoing  when  called  on  to  answer  a 
criminal  t^arge  presented  by  a  grand  jury  se- 
lectcd  from  ouch  jory  list. 

2.  Under  Code  Civ.  Proc  i  246,  providing 
that  "the  parsons  whose  names  are  so  returned 
are  known  aa  regular  jurors  and  will  serve 
for  one  year  and  nntll  other  persons  are  se- 
lected and  returned,"  a  grand  jury  organized  in 
December,  1903,  from  the  jury  list  of  that  year, 
and  not  discharged  by  'tiie  court,  may  return  a 
valid  indictment  tJiongh  tbe  Jnrr  liat  for  1904 
mar  have  been  made  and  filed  buore  the  date  of 
the  Indictment 

Original  application  by  the  state,  on  the 
relation  of  WlUlani  D.  Clark,  for  a  writ  of 
prohibition  to  the  Second  Jndicial  District 
Court  and  to  the  Honorable  B.  W.  Harney* 
dlatrlct  Judge.  Dlunlsaed. 

See  76  Pac.  lOOQ. 

O.  F.  Eelley,  B.  8.  Booth,  and  SI.  M.  Lamb^ 
for  relator.  Peter  Breen  aDd  Dm  Yancey, 
for  respondent 

HOLLOWAT,  J.  On  January  23,  1903, 
the  jury  commissloue:".  of  Silver  Bow  county 
presented  to  the  clerk  of  tbe  district  court 
of  that  county  a  list  of  names  of  persons 
selected  for  Jury  terrlce  for  the  year  1903, 
containing  about  4,500  names,  to  which  list 
the  following  sworn  statement  was  attached: 
"Butte,  Mont,  Jan.  22,  1903. 
"Mr.  Sam  Roberts — Dear  Sir:  We  the 
andersigned  county  officials,  beg  leave  to 
submit  report  relating  to  selection  of  jurors. 
Sec.  240,  241  and  242  (Penal)  Code  of  avil 
Procedure  governs  the  same.  This  Is  to 
certify  that  Wm.  D.  Clark,  Chairman  of 
County  Commissioners,  James  Maher,  Treas- 
urer, and  Daniel  Brown,  Assessor,  all  offi- 
cials of  SllTer  Bow  county.  State  of  Montana. 
That  the  aforesaid  Co.  officials  met  In  the 
office  of  the  county  clerk  on  the  second  Mon- 
day In  January  at  10  A.  M.  and  selected  said 
jury  from  the  regular  assessment  roll  of 
And  said  Hat  of  jurors  is  correct  and 
accurate.         Respectfully  yours, 

"William  D.  Clark,  County  Commission. 
"James  Maher.  County  Treasurer. 
"Daniel  Brown.  County  Assessor. 
"Subscribed  and  sworn  to  before  me  this 
28A  day  of  January,  A.  D.  1903. 

"Samuel  M.  Roberts,  Clerk. 
"(District  Court  Seal.]" 
On  December  23,  1903,  in  department  No. 
1  of  the  district  court  of  Sliver  Bow  coun- 
ty, an  order  was  made  directing  the  Impan- 
eling of  a  grand  Jury.   This  order  was  ex- 
ecuted, and  such  grand  jury,  having  been 
Impaneled  and  charged,  proceeded  to  the 
Inrestlgatlon  of  matters  called  to  Its  atten- 
78  P.— 40 


tion,  and  afterwards  returned  Into  court  an 
accusation  in  writing,  charging  W.  D.  Clark 
with  various  acts  of  misfeasance  and  malfea- 
sance In  office;  W.  D.  Clark  being  a  mem- 
ber of  the  board  of  county  commisslonerB. 
chairman  of  such  bo:ird.  and  the  same  per- 
son who,  as  such  cha-rman,  verified  the  list 
of  persons  selected  for  Jury  service  as  above 
set  forth.  This  grand  Jury  also  returned 
numerous  Indictments  against  Clark,  who 
was  thereafter  arrested  and  admitted  to  bail, 
and,  when  arraigned,  made  objection  to  the 
accusation  and  to  the  several  indictments  on 
a  number  of  grounds,  particularly  specify- 
ing, among  others,  that  tbe  list  of  Jurors  from 
which  the  panel  of  grand  jurors  was  select- 
ed was  not  drawn  lu  accordance  with  the 
provisions  of  the  law.  In  that  (a)  the  Jury 
commissioners  did  not  meet  at  the  time  and 
place  designated  by  law  for  drawing  such 
list;  (b)  that  the  list  of  names  returned  to 
the  district  clerk  was  not  drawn  from  the 
assessment  roll  for  1902;  (c)  that  such  list 
was  not  selected  by  the  Jury  commissioners, 
or  a  majority  of  such  board  acting  as  such, 
but  by  one  Lottie  C.  Smith,  a  nonofflclal 
person,  who  selected  such  list  from  a  non- 
official  list  of  persons,  and  that  such  list 
contains  names  of  persons  whose  names  do 
not  appear  on  such  assessment  roll.  Upon 
the  trial  of  this  objection  or  challenge  evi- 
dence was  beard  by  the  court,  from  which 
it  appeared  that  on  the  second  Mondny  of 
j  January,  1903,  the  chairman  of  the  board  of 
!  county  commissioners,  the  county  treasurer, 
'  and  the  county  assessor  met  in  the  county 
j  clerk's  office;  that  they  employed  Lottie  C. 
i  Smith,  a  typewriter,  to  write  down  the 
j  names;  that  each  of  the  commissioners  sep- 
I  arately  called  ott  some  of  the  names  comprls- 
!  ed  In  the  list  from  a  book  used  by  the  as- 
I  sesBor's  deputies  In  making  assessments: 
'  that  a  considerable  portion  of  the  names 
I  were  simply  copied  by  Miss  Smith  without 
any  member  of  the  commission  being  pres- 
ent; that  after  the  list  had  been  completed 
by  the  stenographer,  the  affidavit  of  the 
commissioners  above  was  attached  to  sucb 
[  list  and  the  same  then  filed  in  the  office  of 
:  the  district  clerk.  This  objection  or  chal- 
lenge was  overruled,  and  exception  taken. 
A  challenge  to  the  individual  grand  Juroni 
was  also  interposed  and  overruled.  '  There- 
after an  application  was  made  to  this  court 
for  a  writ  of  prohibition  to  prevent  the  dis- 
trict court  from  trying  the  defendant  Clark, 
upon  any  of .  the  Indictments  so  found. 
Upon  tbe  return  this  court  dismissed  the 
proceedings  so  far  as  they  affected  the  ac- 
tion In  the  district  court  with  reference  to 
the  Indictments,  and  this  cause  Is  now  sub- 
mitted on  the  question  whether  this  court 
will  prevent  by  prohibition  the  lower  court 
from  proceeding  to  try  Clark  on  the  accusa- 
tion returned  against  him. 

The  position  assumed  by  the  relator  In 
the  court  below  was  this.  In  effect:  I  object 
to  being  tried  on  an  accasation  returned 
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against  me  b7  thla  grand  Jury,  for  tbe  rea- 
son tliat  I,  as  a  meinber  of  tbe  jury  commla- 
i^n,  eltbw  willfully  or  in  absolute  disre- 
gard of  my  ofScial  duties  failed  and  neglect- 
ed to  perform  audi  duty,  and,  as  the  otber 
members  of  such  cooimfsslon  likewise  fail- 
ed In  tbe  performance  of  the  du^  imposed 
by  law  on  them  as  members  of  such  com- 
mission, therefore  our  own  nonfeasance  has 
left  the  county  without  any  Jury  list  from 
which  a  lawful  grand  Jury  might  be  selected 
to  accuse,  or  a  petit  Jury  had  to  try,  me 
for  any  criminal '  charge  which  mlgbt  be 
presented  against  me;  and  this,  too,  notwith- 
standing I  verified  the  list  made  and  filed 
with  the  district  clerk. 

It  may  be  said  In  passing  that  In  the  affi- 
davit above,  where  the  figures  "1803"  ap- 
pear, -there  Is  clearly  a  clerical  misprision. 
From  the  evidence  taken  on  the  hearing  on 
tbe  challenge  to  the  grand  jury  it  appears 
that  what  was  Intended  in  the  affidavit  was  j 
"i90^"  as  tbe  assessment  roll  for  1903  was  I 
not  In  existence  at  tbe  time  tbe  affidavit  { 
was  made.  I 

Tbe  first  question  with  which  we  are  con-  | 
fronted  is  tbls:'   May  a  member  of  tbe  jury 
commission,  who  1^  his  own  nonfeasance  i 
or  active  misfeasance  In  office  as  a  member  } 
of  such  commission  has  rendered  the  selec-  i 
tlon  of  the  jury  list  so  Irregular  that  as  to  [ 
others  it  mlgbt  be  Invalid,  take  advantage  | 
of  his  own  wrongdoing  when  called  upon  to  I 
answer  a  charge  presented  by  a  grand  Jury  ! 
selected  from  such  Jury  list?  Or,  In  otber  | 
words,  will  the  courts  hear  a  member  of  such  i 
commission,  who  has  solemnly  sworn  that  \ 
the  jury  commissioners  did  meet  at  tbe  time  i 
and  place  designated  by  law.  and  did  select  : 
the  Jury  list  from  the  last  assessment  roll,  ; 
and  that  such  list  is  correct  and  accurate,  i 
say  now  that  the  matters  set  forth  In  such  ' 
affidavit  are  untrue,  in  order  that  he  him-  ! 
self  may  escape  the  consequences  of  a  trial  ■ 
upon  an  accusation  presented  by  a  grand  | 
Jury  selected  from  such  list?   The  plainest  ! 
dictates  of  reason  would  say  at  once,  "No."  | 
Whatever  may  be  tbe  rights  of  others,  not  | 
memtiers  of  such  commission,  to  complain  of  j 
the  Irr^ularities  in  the  selection  of  such  Jury  ■ 
list,  we  hold  that  tbls  relator's  mouth  is 
closed  when  he  assumed  to  act  as  such  com- 
missioner, and  has  solemnly  declared  that 
the  mandates  of  the  law  were  met  and 
fully  complied  with,  to  say  that  in  fact  he, 
as  well  as  the  otber  members  of  such  com- 
mission, wbo  also  assumed  to  act  as  such, 
had  so  willfully  or  negligently  disobeyed 
the  law  as  to  render  the  selection  of  a  Jury 
list  wholly  nugatory.   To  say  that  the  re- 
lator's posltlou  Is  tenable  would  be  tanta- 
mount to  saying  that  two  members  of  a 
Jury  commission  may  commit  any  crimes 
known  to  tbe  law,  and  absolutely  defy  pun- 
ishment, or  even  trial,  during  their  terms  of 
office,  by  designedly  vitiating  the  jury  list 
and  taking  advantage  of  their  own  wrong- 
doing.  It  Is  not  pMslble  that  any  such  con-  | 


dition  of  affaln  can  exlet  nnder.  or  be  coun- 
tenanced by,  tbe  law. 

T^ere  Is  no  reason  at^arent  why  tbe  doc- 
trine of  estoppel  which  pervades  tlie  dviJ 
department  of  oar  law  ought  not  to  be  ap- 
plied In  the  criminal  law.  In  State  v. 
Spauldlng,  24  Kan.  1,  the  defendant  was 
charged  with  embezzlement.  He  was  dty 
clerk  of  Leavenworth.  Under  the  law  ap- 
plicants for  licenses  were  required  to  pay 
tbe  fee  to  the  dty  treasurer,  and  take  hit 
receipt  therefor,  and  upon  presentation  of 
this  receipt  to  tbe  dty  derk  the  license  was 
Issued.  However,  In  many  instances  appli- 
cants for  such  licenses  paid  tbe  fee  to  the 
clerk,  who  received  the  money  and  issned 
tbe  license.  It  was  for  tbe  misappropriation 
of  such  funds  that  the  clerk  was  charged 
with  embemllng  funds  belonging  to  the  city. 
Tbe  defendant  contended  that  the  funds 
did  not  belong  to  the  city,  because  be  tiad 
no  right  to  receive  them,  and  because  they 
bad  not  been  turned  over  to  tbe  dty  treas- 
urer; but  the  Supreme  Court,  in  dispcning 
of  this  contention,  says:  "The  state  rests 
upon  tbe  broad  proposition  that  when  a  pat^ 
ty  assumes  to  act  for  another  be  is  condud- 
ed  by  that  assumption,  no  matter  wbo  else  is 
bound;  that  If  A.  assumas  to  act  as  tbe  agent 
of  B.,  and  receives  money  belonging  to  B.,  he 
cannot  thereafter  deny  that  it  is  B.'s  mon- 
ey, and  that  notwithstanding  B.  is  not  con- 
cluded by  his  acts,  and  though  in  fact  be 
was  not  the  agent  of  B.;  that  this  doctrine, 
universally  recognized  in  dvil,  is  equall.T 
true  In  criminal,  law.  A  man  may  not 
say,  'I  have  the  right  to  receive  money,'  and 
receive  it,  and  then,  when  challenged  for  its 
receipt  or  embe^ement,  avoid  liability  by 
saying,  *I  bad  no  right  to  receive  It.*  He 
has  voluntarily  assumed  a  position  tbe  re- 
sponsibilities of  which  be  may  not  avoid. 
The  defendant  may  not  say  that  he  holds 
this  money  simply  for  the  licensees,  because 
be  himself  has  issued  the  licenses,  whldi  be 
mlgbt  rightfully  Issue  only  when  tbe  dty 
bad  received  the  money;  that  by  issuing 
be  conclusively,  so  far  as  he  was  concerned, 
affirmed  that  the  money  he  had  received  and 
was  holding  was  dty  money.  Tbe  law  of 
estoppel  binds  bim  whether  it  binds  any 
one  else  or  not,  and  Is  equally  potent  in  a 
criminal  as  well  as  a  dvll  action.  •  •  • 
We  do  not  affirm  that  the  dty  was  am- 
eluded  by  the  defendant's  acts,  nor,  indeed, 
that  any  one  la  estopped  but  himself.  Bnt 
we  hold  that  when  one  assumes  to  act  as 
agent  for  another  be  may  not  when  chal- 
lenged for  these  acts,  deny  his  agency;  that 
be  Is  estopped,  not  merely  as  against  bis 
assumed  principal,  but  also  as  against  tbe 
state;  that  one  wbo  is  agent  enough  to  re- 
ceive money  Is  agent  enough  to  be  punish- 
ed for  embezzling  It," 

In  State  v.  O'Brien.  94  Tenn.  79,  28  S. 
W.  811,  26  L.  R.  A.  252,  the  doctrine  an- 
nounced in  State  t.  Spauldlng,  above,  is 
quoted  with  appzovaL  In  this  last  caae  the 
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defendant  ma  mpreme  treasurer  of  a  Cra- 
terual  society  orsanlzed  under  the  laws  of 
another  sW»t  and  when  charged  with  em- 
beadhig  funda  collected  for  such  society  In 
Tenneaaee  he  pleaded  that  the  society  had 
not  compiled  with  the  laws  of  Tennessee, 
and  theiefore  bad  no  right  to  collect  the 
funds  in  that  state;  bat  the  Bupreme  Court 
bruBbed  aside  this  ccmtoitton,  and,  In  addi- 
tion to  ddng  the  Bpauldlng  Case  with  ap- 
proTal.  aald:  "Concedlitf  that  this  corpora- 
tion, orgaulaed,  as  Is  averred  In  the  Indicts 
meat,  tor  braievcdent  purposes.  Is  within  the 
act  of  1891  (and  this  we  do  not  now  deter- 
m]|ie),  yet,  It  it  should  turn  out  In  proof 
that  the  defendant,  while  acting  as  agent 
and  employA  of  it,  received  money  paid  to 
bim  for  his  principal  in  the  course  of  Ida 
employment,  and  then  felontouflly  and  frand- 
alently  apprq;>rlated  It  to  hla  own  use,  when 
Indicted  for  the  offense  he  cannot  he  per^ 
mltted  to  defend  himself  from  the  criminal 
consequence  of  such  wrongdoing  upon  the 
ground  that  hla  principal  was  carrying  on 
Its  buslneaa  In  this  state  In  violation  of  the 
terms  of  that  act  Upon  the  plainest  prin- 
ciples, having  assumed  to  receive  this  money 
for  his  nonresident  [fflnclpal,  he  Is  concluded, 
both  civilly  and  criminally,  by  this  assump- 
tion. Whatever  othen  mlgbt  say  about  the 
right  of  tills  foreign  corporation  to  come  into 
this  state  to  carry  on  its  business  and  ac- 
quire proper^  interests  without  having  first 
complied  wltii  the  requirements  of  tbe  act 
of  1801,  at  any  rate  tbe  defendant's  mouth 
Is  closed  when,  as  agent,  he  received  tbe 
money  of  and  for  this  corporation,  and  fe- 
loniously appropriates  it  to  his  own  use. 
The  wrongfol  act  of  the  principal  cannot  be 
Invoked  as  a  protection  against  tbe  still 
more  wnnigful  act  of  tbe  guilty  agent  To 
him,  under  sncb  circumstances,  tbe  rule  of 
estoppel  applies.  •  •  •  Without  further 
discussion,  we  are  content  to  adopt  thla 
rule  of  estoppel,  so  long  rec<vnized  In  the 
clvU  courts,  as  a  proper  one  for  enforce- 
ment In  the  criminal  courts  of  this  state, 
tielleving,  as  we  do,  that  It  rests  on  sound 
reaaon,  and  Is  supported  by  tbe  weight  of 
authority  of  eminent  respectability." 

In  2  Bishop's  Criminal  I«w  (4th  Ed.)  I 
367,  tbe  same  doctrine  Is  suggested  as  fol- 
lows: "But  why  sbould  not  the  rule  of 
estopiffil,  known  throughout  tbe  .entire  civil 
department  of  our  Jurisprudence,  apply  equal- 
ly to  the  criminal?  If  It  is  applied  here,  then 
It  aettiee  the  question;  for  by  it  when  a 
man  has  received  a  thing  for  another  under 
the  claim  of  agency,  he  cannot  turn  around 
and  tell  the  principal,  asking  for  the  thing, 
'Sir,  I  was  not  your  agent  In  tailing  It  but 
a  deceiver  and  a  scoundreL'  When,  there- 
fore, tbe  principal  calls  the  man  under  these 
circumstances  to  account  the  man  Is  estop- 
ped to  deny  the  agency  he  professed,  why, 
also,  if  be  is  then  indicted  for  not  account* 
lug,  should  he  not  be  equally  estopped  on  bis 
trial  upon  the  Indlctmentl" 


By  law  tiie  selection  of  a  list  of  persons 
from  which  grand  or  petit  Juries  may  be 
drawn  is  confided  to  tbe  chairman  of  the 
board  of  county  commission's,  tbe  county 
treasurer,  and  the  county  aasesBor  (section 
240,  Code  OIv.  Proc),  and  to  no  others  Is 
tbia  authority  given;  so  that  if  aucb  officers 
brea<di  their  trust  to  such  an  extent  as  to 
render  tta  list  of  no  avail  for  jury  purposes, 
tbe  anomalous  situation  la  presented  of  a 
county  from  wblcb  a  valid  Jury  may  not  be 
drawn  until  a  proper  llat  is  selected,  and 
that  too,  through  no  fault  ol  litigants  or  of 
the  people  generally.  Tbe  seriousness  of  the 
situation  la  manifest.  The  law  contemplates 
that  at  all  times  there  shall  be  in  readhiesa 
for  use  a  proper  list  of  persons  from  which 
Juries  may  be  drawn  when  required.  Every 
litigant  'in  cases  where  a  Jury  may  be  de- 
manded as  of  right,  and  every  person  ehan^ 
with  crime,  baa  a  legal  right  to  demand  that 
tbe  Jury  to  try  bis  cause  shall  be  drawn  and 
selected  In  a  lawful  manner,  and  every 
such  person,  speaking  generally,  may  with 
perfect  propriety  urge  any  irregularity  in  the 
selection  of  tbe  Jury  list;  but  to  that  rule 
tbia  exception  sbould  be  noted,  via.,  that 
whereas  tbe  people  have  confided  to  tbe  Jury 
commiaalonaB  the  selection  of  such  list  to 
the  end  tbat  fbe  laws  be  administered  with 
equal  justice  to  all  concerned,  and  such  com- 
missioners hare  aasumed  to  act  nnd  tiie  pub- 
lic has  relied  upon  such  action,  as  It  has  a 
right  to  do,  then,  when  the  public's  interests 
are  concerned  In  the  accusation  or  trial  of 
one  of  aucU  eomntlsslbners.  tbe  public  will 
not  t>e  -misled  to  its  injury  by  permitting 
sncb  commissionw  to  eay  that  he  violated 
his  official  duty,  and  now  takes  refuge  be- 
hind such  violation  as  a  shield  to  protect 
himself  against  the  acts  of  a  Jury  selected 
from  tbe  very  list  be  himself  has  solemnly 
declared  was  duly  selected  In  tbe  manner 
required  by  law  and  a  faithful  observance 
of  hla  official  duties.  As  the  corollary  to 
tbte  it  follows  that  tbia  court  will  not  hear 
relator,  Clark,  say  tiiat  by  prohibition  tbe 
lower  conrt  ought  to  be  restrained  from 
proceeding  to  try  him  upon  tbe  accusation 
returned  against  him. 

Relator  also  urges  tbat  prior  to  the  time 
when  aucb  accusation  was  made  the  teem 
of  such  grand  Jury  bad  expired,  as  a  new 
Jury  list  bad  been  prepared  and  filed  on  the 
second  Monday  of  January,  1904;  hut  this 
contention  la  not  available.  Section  245  of 
the  Code  of  Civil  Procedure  provides:  "The 
persons  whose  names  are  so  returned  are 
known  as  regular  Jurors,  and  must  serve 
for  one  year,  and  until  otber  pei'sons  are 
selected  and  returned."  Standing  alone,  this 
section  might  seem  to  bear  out  the  relator's 
contention,  but  when  read  In  connection 
with  othw  sectiona  of  that  Code,  Its  meaning 
becomes  a^rent  When  tbe  Jnry  commis- 
sioners have  made  tbe  Hst  of  names  as  dU 
rected  by  section  240,  tbey  must  file  tbe  same 
with  tbe  dlatrict  deift  (section  2^,  who 
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must  write  the  namm  on  slips  or  balloti^ 
UDd  dAposlt  them  in  Jury  box  No.  1  (section 
243).  Before  depositing  such  iMOlots  or  Blips» 
the  cleric  must  first  destroy  ell  slips  remain- 
ing in  sncb  Jury  box.  Section  244.  When  a 
Jury  is  desired,  It  Is  drawn  from  Jury  box 
No.  1.  Section  260.  Assuming,  for  the  pur- 
pose of  illustration,  that  there  are  1,000  men 
In  a  given  county  qualified  and  liable  for 
jury  serric^  whose  names  have  been  regu- 
larly drawn  by  the  Jury  commissioners,  and 
the  slips  containing  such  names  have  been 
regularly  deposited  lu  Jury  box  No.  1,  but 
'luring  the  year  only  100  of  those  names 
are  ever  drawn  for  actual  Jiury  service, 
upon  new  names  being  returned  tbe  slips 
containing  the  900  other  names  must  be  de- 
stroyed, and  those  men  would  not  have  per- 
formed Jury  service  at  alL  This  tllustration. 
In  the  light  of  the  sections  of  tbe  Code  above 
referred  to.  only  serves  to  emphasize  the 
fact  that  the  term  "regular  Jurors,"  as  used 
la  section  245,  above,  is  applied  to  all  per^ 
sons  qualified  and  liable  for  Jury  duty  whose 
names  were  on  the  last  assessment  roll, 
for  the  inresumption  Is  that  all  sncb  have 
))een  selected  and  returned  by  the  Jury  com- 
lulsatoners.  Section  241.  But  they  are  not 
Jurors  In  tbe  sense  that  they  have  been 
summoned  to  attend  court,  have  been  exam- 
ined under  oath  touching  their  quaiificatlona 
to  act  as  such,  and  have  been  regularly 
chosen  by  the  court  for  such  service.  They 
are  Jurors  in  the  sense  that  they  have  been 
set  apart  as  elglbles,  liable  to  be  called  upon 
to  perform  Jury  duty;  liable  to  be  called  up- 
on to  perform  such  duty  at  any  time  within 
the  year  for  which  they  were  chosen  by 
the  Jury  commlsBioners  when  the  list  com- 
prising their  names  was  made  up,  and  un- 
til other  names  are  selected;  and  in  this 
sense  only  do  they  serve  as  Jurors  for  such 
prescribed  term.  If,  then,  tbe  district  court 
selected  this  grand  Jury  from  Jury  box  Xo. 
1,  and  such  selection  was  made  during  tbe 
year  1908,  or  before  the  new  list  for  1904 
had  been  filed,  then  the  law  In  this  regard 
was  complied  with,  and  tbe  Jury  so  selected 
was  regularly  constituted  (assuming  that  all 
preceding  steps  had  been  regularly  taken, 
which  relator  in  this  instance  Is  not  permit- 
ted to  dispute)  and  qualified  to  perform  the 
services  for  which  it  was  chosen,  even 
though  the  performance  of  such  service  should 
not  be  completed  before  the  next  jury  list 
■.vas  selected  and  filed.  In  other  words,  the 
term  of  service  mentloued  in  section  245  bns 
reference  to  the  term  during  which  a  Jury 
may  be  selected  from  such  names,  and  not 
to  the  term  during  which  such  actual  Jury 
duties  shall  be  performed.  State  v.  Noyes, 
87  Wis.  340,  58  N.  W.  386,  27  U  R  A.  776, 
41  Am.  St  Rep.  45;  In  re  Gannon,  69  Cal. 
541,  11  Pac.  240,  approved  In  Kelly  v.  Wil- 
KOD  (Cal.)  11  Pac.  244;  People  v.  Leonard, 
106  Oal^  302.  89  Pac.  617. 
Tor  tne  reasons  herein  given,  the  alternative 


writ  heretofore  Issoed  is  qnashed.  and  the 
proceedings  are  dismissed. 
Dismissed. 

BBANTLT,  a  J.,  and  UILBUBN,  J, 
concur. 


In  re  DOWNEY. 

(Supreme  Court  of  Montana.    Dec  10,  1901) 

8UPPLEMENTABT  PBOCEEDIMOS— eiTBJECTION  OT 
CHOSE  IN  AOnOH— OBOKB— DIBBOnna  DEBTOI 
TO  MAKE  PAYMENT— VAUDXTT  OV  OBDEB— 
HA.BBAB  COBPt;S— OFFICK  OW  BBICBOT'— JDBIB- 

Dicnoif. 

1.0ode  Civ.  Proc.  (  1280,  provides  for  sup- 
plementary proceedings  after  tbe  return  of  an 
execuUoD  unsatisfied.  By  section  1265,  tbe 
^udge  or  referee  may  order  any  property  of  a 
lodgment  debtor  not  exempt  from  execution  to 
be  applied  to  the  judgment ;  and  remaining  sec- 
tions of  the  same  chapter  provide  for  suDject- 
ing  to  the  judgment,  throudi  a  receiver,  assets 
not  capable  of  manaal  delivery,  or  not  subject 
to  sale  under  execution.  In  supplementary  pro- 
ceedings it  appeared  that  defendant  waa  tbe 
owner  of  an  order  on  a  certain  society,  which 
she  bad  forwarded  to  it  for  payment;  aad  it 
waa  ordered  that,  on  receipt  of  iha  amount  of 
the  order,  defendant  pay  to  the  clerk  of  tbe 
court  therefrom  a  sum  sufficient  to  satisfy  tbe 
judgment  Held,  that  the  order  was  onauthor* 
ized.  and  the  court  should  have  appointed  a  re- 
ceiver to  collect  tbe  OTder  and  apply  it  to  the 
judgment. 

2,  Where  ]n  supplementary  proceedings  tbe 
court  erroneously  ordered  that  defendant  satisfy 
plaintiffs  judgment  out  of  the  proceeds  of  an 
order  on  a  certain  society  payable  to  defendant, 
instead  of  appointing  a  receiver  to  collect  the 
order  and  make  tbe  appllcatliHi,  and  defoidant 
waa  committed  for  contempt  for  falling  to  com- 

Sly  with  tbe  order  tbe  court  having  had  juris-' 
iction  of  the  supplementary  procecdinga  and  of 
the  person  of  defendant,  detendant  coald  not 
obtain  release  from  custody  on  halieas  oorpui, 
irrespective  of  any  question  as  to  the  appeal- 
ability of  tbe  order. 

Habeas  corpus  proceedings,  and  celilorsrl 
in  aid  thereof,  by  tbe  people,  on  relatioo  of 
GaOialne  Downey,  to  secure  ber  release 
from  custody  under  a  commitment  by  tbe 
Second  Judicial  District  Court  for  a  conteaipt 
In  falling  to  comply  with  an  order  made  In 
supplementary  proceedings  brought  by  David 
'I'rotter.   Complalnaut  remanded. 

C.  P.  Connolly,  for  relatrlx.  Ella  Knowles 
Haskell,  for  respondents. 

BRANTLY,  O.  J.  Original  application  for 
a  writ  of  habeas  corpus,  and  certiorari  In  aid 
thereof.  From  the  returns  made  to  the  writs 
It  appears  that  on  April  19,  W04,  one  David 
Trotter  recovered  a  Judgment  In  a  Justice's 
court  In  Silver  Bow  county  against  tbe  com- 
plainant, Catherine  Downey,  tor  the  sum  of 
$234.88  and  costs;  that  thereafter  on  tbe 
same  day  an  abstract  of  the  Judgment  was 
filed  In  the  office  of  the  clerk  of  tbe  district 
court  of  the  county,  and  the  Judgment  doclc- 
eted;  that  an  execution  was  Issued  by  the 
clerk  and  placed  In  the  hands  of  the  sberiff 
for  service;  that  the  execution  was  returned 
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-wliollj  mustlBfied;  that  Immediately  tbere- 
after  tlie  plaintiff  began  proceedings  supple- 
mental to  this  execution  bj  filing  in  the  dis- 
trict court  his  affidavit  setting  forth  that  the 
aald  Downey,  the  defendant  named  In  the 
execution,  poaseesed  property  which  she  un- 
justly refused  to  apply  toward  the  satisfac- 
tion of  the  Jndgment,  to  wit;  "an  order  toe 
92,000,  or  the  cash  ah«ady  paid  thereon,  said 
order  being  upon  J.  O.  Carroll,  Supreme 
Treasurer  of  the  C  K.  ot  A.,  and  being 
drawn  by  Dr.  F.  Gander.  Supreme  President 
and  Gerald  Bdter,  Supreme  Secretary;"  that 
the  court  thavupon  Issued  its  order  reQnir> 
ing  the  defendant  to  appear  at  2  o'clock  la 
the  afternoon  and  answer  concerning  her 
property;  that  she  did  appear  and  was  oc- 
amined;  that  from  tbla  examination  It  ap- 
peared that  the  defmdant  was  the  omier  of 
an  "order"  upon  the  CatlioUc  En^hts  of 
America,  purporting  to  be  Immediately  pay- 
able  In  St  Louis,  Uo.,  which  she  had  then 
forwarded  to  the  proper  irfBcer  of  the  society 
at  St  Louis  for  payment;  and  that  on  ApiU 
22d  the  court  entered  the  following  order: 
"The  mattw  of  sn^lementary  proceedings 
to  «ecutlon  coming  on  regularly  to  be  heard 
this  22d  day  of  April  A.  D.  1904,  and  after 
tile  hearing  of  the  testimony  of  the  plaintiff 
and  the  defendant,  the  same  having  been 
fully  considered  by  the  court  and  It  appear- 
ing tiieretrom  tiiat  the  defmdant  Is  about  to 
receive  and  has  recelred  property  which  she 
unjustly  refuses  to  atvly  to  the  satlsfactltm 
of  the  Judgment  In  the  aboTO-entltled  action: 
Now,  therefore,  it  la  ordered  that  upon  re- 
ceipt of  $2,000  to  be  paid  on  an  order  foi^ 
warded  by  tiie  defendant  to  J.  OL  Carroll,  sn- 
pr«ne  treasurer  of  the  G.  K.  of  A^  she,  the 
defendant,  C.  Downey,  do  pay,  and  she  Is 
hereby  ordered  to  pay,  Into  the  hands  of  the 
clerk  of  this  court,  out  of  said  sum,  the  sum 
of  $247.  to  satisfy  said  Judgment  In  full." 
The  complainant  was  present  to  court  when 
the  order  was  made.  It  farther  appears  that, 
this  order  not  having  been  obeyed,  the  court, 
upon  aiq;>Ilcatlon  of  the  said  Trotter,  and  aft- 
er an  examination  of  the  complainant  ad- 
judged her  guilty  of  contempt  and  commit- 
ted her  to  Jail  until  she  should  render  obedt* 
ence  to  the  order  by  making  the  payment  as 
directed,  and  that  the  complatoant  la  detoln- 
ed  in  cnstody  under  a  commitment  Issued  In 
pursuance  of  this  order.  These  proceedings 
were  ttierenpon  Instituted  to  secure  the  re- 
lease  of  the  complainant  upon  the  ground 
that  the  order  was  made  without  Jurisdic- 
tion. 

The  contention  Is  made  by  the  complain- 
ant that  the  order  ent^ed  on  April  ^d,  re- 
quiring her  to  pay  the  amount  of  the  Judg- 
ment to  the  clerk  out  of  moneys  to  be  collect- 
ed upon  the  order.  Is  void,  because  In  excess 
of  jurisdiction,  In  this:  that  the  order  for 
$2,000  was  the  only  asset  in  her  hands  or 
within  her  control  touching  which  the  court 
could  have  made  any  order;  that  the  amount 
due  there<Hi  had  not  been  collected,  and  was 


not  under  her  control;  and  that  as  the  pay- 
or named  In  the  order  was  not  before  the 
court  the  only  authority  the  court  had  In  the 
premises,  under  the  statute,  was  to  direct 
the  complainant  to  assign  her  right  therein 
to  Trotter  to  the  amount  of  his  Judgment  or 
to  appoint  a  receiver  to  collect  the  order  and 
to  pay  the  Judgment  ont  of  Ito  proceeds.  It 
is  argtted  by  the  defendants  that  this  order 
1b  appealable^  and  that  such  being  the  case, 
any  error  committed  by  the  court  was  mere- 
ly an  Izregnlarity  or  error  within  jurisdlc- 
tiCHi,  and  cannot  be  reviewed  in  this  proceed- 
ing. 

That  ttie  order  dicecting  juyment  to  the 
Clerk  ont  of  the  moneys  to  be  collected  by 
the  complainant  was  erroneous  Is  apparent 
when  we  look  to  the  statute  autliorlzlng  the 
proceeding  In  aid  oPexecutlon.  The  proceed- 
ing was  instltn1%d  under  section  1260  of  the 
Code  of  Glrll  Procedure.  This  and  the  follow- 
ing section  specify  the  circumstances  under 
wliich  the  Judgment  debtor  may  be  required 
to  answer.  Und»  the  former  this  may  be 
done  after  an  execution  has  been  returned 
unsatisfied.  The  latter  section  (1261)  is  more 
stringent  in  ita  provisfona.  Under  it  the  ex- 
amination may  be  had  before  the  return  of  the 
execntion,  and  under  some  circumstances  the 
debtor  may  be  arrested.  Section  1262  permits 
a  person  owing  the  Judgment  debtor  to  make 
paymoit  to  the  sheriff  and  receive  a  discharge 
from  him.  Section  1263  provides  a  procedure 
to  reach  property  In  the  hands  of  third  per- 
sons, or  debte  dtie  from  them.  Section  1264 
authorizes  the  calling  of  witnesses  in  order 
to  determine  Issues  of  tact  arising  during 
any  of  the  proceedings.  The  order  which 
may  be  made  as  to  the  disposition  of  proper- 
ty found  to  belong  to  the  defendant  is  au- 
thorized by  section  1266.  The  remaining  sec- 
tions of  the  chapter  provide  for  cases  where- 
in the  rights  of  third  parties  are  put  in  issue, 
and  for  subjecting  to  the  payment  of  the 
Judgment,  through  tbe  agency  of  a  receiver, 
Bsseta  which  are  not  capable  of  manun]  de- 
livery, or  which  may  not  be  subject  to  sale 
by  the  sheriff  under  the  execution.  For  vre 
apprehend  that  If  the  property  discovered  is 
not  exempt  from  execution,  and  of  such  a  na- 
tnre  that  it  may  be  sold  imder  the  execution, 
and  there  are  no  claims  of  toterest  in  It  by 
ttilrd  persons  wblch  should  be  determined 
by  an  appropriate  action,  it  should  be  ap- 
plied to  the  satisfaction  of  the  Judgment  un- 
der the  execution.  The  general  purpose  of 
tiie  chapter  is  to  provide  a  substitute  for  a 
creditors*  bill — a  cheaper  and  easier  method 
of  reaching  assete  of  the  debtor  which  can- 
not he  reached  by  the  execution  unaided. 
This  Is  the  view  expressed  by  the  Supreme 
Court  of  California  In  the  early  case  of 
Adams  V.  Hackett  7  GaL  187;  and,  where 
the  statute  Is  followed,  every  species  of  prop- 
erty which  is  not  exempt  trom  execution 
may  be  made  available  to  satisfy  the  judg- 
moit  creditor's  claim,  whether  in  the  form 
of  mere  choses  in  action  or  property  capable 
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of  inannal  dellverr.  A  substantial  compU- 
ance  with  the  statute  is  required.  It  cannot 
be  Invoked  except  for  tbe  purpose  of  ena- 
bling tbe  Judgment  creditor  to  reach  proper- 
ty which  cannot  be  reached  by  the  execu- 
tlou  unaided.  For  If  the  property  sought  to 
be  reacbed  Is  In  open  view  and  tangible,  the 
statute  does  not  avail.  The  court  must  look 
to  It  for  authority,  and  should  make  no  or- 
der nor  adopt  a  course  of  procedure  not  au- 
thorized by  It  It  may  order  the  delivery  to 
the  sheriff  of  the  property  found  in  the  hands 
of  the  debtor  or  of  a  third  party  where  the 
title  is  not  In  Issue,  or  it  may  authorize  suit 
by  tbe  creditor  to  recover  a  debt  due  the  de- 
fendant, or.  In  case  either  of  these  courses 
win  not  be  effective,  it  may  appoint  a  receiv- 
er to  take  charge  of  tbe  property,  and  pur- 
sue such  a  course  with. reference  to  It  that 
the  creditor  may  receive  satlsfactloa  of  the 
claim.  There  is  no  authority  to  require  the 
debtor  to  collect  his  choses  In  action  and  ap- 
ply them  to  tbe  debt.  Under  the  facts  of  this 
case,  the  court  should  have  appointed  a  re- 
ceiver to  collect  the  claim  of  the  debtor  and 
apply  It,  or  so  much  of  It  as  was  necessary. 
The  order  does  not  require  the  complainant 
to  deliver  up  any  property.  It  merely  re- 
quires her  to  pay  the  debt  upon  receipt  of 
the  money  alleged  to  be  due  upon  the  order. 

But  though  all  this  Is  true,  Is  the  order 
therefore  void,  so  as  to  be  open  to  collateral 
attack  In  this  proceeding?  We  think  not 
No  question  Is  made  but  that  the  court  had 
Jurisdiction  of  the  supplementary  proceeding 
and  of  the  person  of  the  complainant.  It 
had  power  to  decide  all  questions  arising  up- 
on the  hearing,  and  also  to  make  afterwards 
an  order  determining  the  rights  of  the  pai^ 
ties.  The  correctness  of  the  conclusion 
reached  depended  upon  a  correct  construction 
of  the  statute.  If,  in  applying  to  It  tbe  rules 
of  construction,  and  endeavoring  to  ascertain 
the  proper  course  to  pursue,  tbe  court  fell  In 
error,  this  was  error  only  in  tbe  exercise  of 
jurisdiction,  which  may  not  be  reviewed  and 
corrected  by  habeas  corpus.  It  is  well  set- 
tled that  this  writ  may  not  be  used  as  a  writ 
of  error.  In  re  Boyle,  26  Mont.  SGo,  68  Fac. 
409,  471;  10  Am.  &  Eng.  Enc.  Law,  172.  Un- 
der it  the  only  inquiry  permissible  is  whether 
the  court  bad  Jurisdiction  of  the  subject-mat- 
ter and  of  tbe  parties,  and,  though  during  the 
course  of  the  particular  proceeding  even 
gross  errors  may  have  intervened,  still  these 
do  not  render  tbe  ultimate  determination 
void;  nor  is  the  complainaot  in  this  case  en- 
titled to  have  her  release  oif  the  ground  that 
tbe  court  directed  the  application  of  tbe  prop- 
erty by  a  mode  which  the  statute  does  not 
expressly  authorize.  Under  a  proper  con- 
struction of  the  statute,  the  chose  In  action 
could  be  applied  to  the  satisfaction  of  the 
judgment  Tbe  court  could  have  appointed 
a  receiver,  and  directed  him  to  collect  and 
apply  tbe  proceeds  .so  far  as  necessary.  la- 
stead  of  doing  this.  It  practically  made  the 
complalnaat  a  receiver  for  that  purpose.  If 


she  was  not  content  to  abide  th(*  determina- 
tion of  the  proceeding,  it  was  her  right  to 
have  the  error  c^rected  appeal  or  suitable 
method  of  review,  and  not  to  disobey  the 
order.  The  principle  of  tbe  case  of  State, 
ex  rel.  of  Coad,  v.  Judge  of  Ninth  Judicial 
District  Court  23  Mont  171,  57  Pac.  1005.  Is 
applicable.  In  that  case  the  district  court 
bad  issued  a  writ  of  mandamus  to  compel 
the  relator,  who  was  the  clerk  and  recorder 
of  Broadwater  county,  to  permit  one  Lam- 
bert to  have  access  to  the  records  of  the 
coimty  for  the  purpose  of  preparing  an  in- 
dex of  them  under  a  contract  made  by  him 
with  the  board  of  county  commissioners. 
Tbe  board  had  no  authority,  under  the  law 
applicable,  to  make  the  contract  In  the  man- 
ner in  which  it  was  made.  The  district  court 
Issued  the  writ  holding  that  the  contract 
was  valid,  whereas  It  was  void.  The  relator 
was  punished  for  disobeying  the  writ  Up- 
on certiorari  this  court  held  that  the  de- 
cision of  that  court  that  the  contract  was  val- 
id, though  clearly  erroneous,  was  error  with- 
in Jurisdiction,  and  that  it  was  the  relator's 
duty  to  obey  the  writ  until  It  had  been  set 
aside  on  appeal.  So,  In  California,  under  a 
statute  identical  with  the  one  now  nnder 
consideration,  where  the  district  court  liad 
directed  a  debtor  to  deliver  up  a  paid-up  in- 
surance policy  which  was  exempt  from  exe- 
cution, to  be  applied  to  the  satisfaction  of 
the  creditor's  Judgment  the  Supreme  Court 
refused  the  writ  on  the  ground  that  tbe 
court  bad  the  power  under  the  statute  to  de- 
cide the  question  of  exemption,  and  that  even 
though  its  decision  was  wrong,  and  tbe  order 
directed  exempt  property  to  be  delivered  up. 
the  error  did  not  render  tbe  order  void.  Ex 
parte  McCnllongh,  35  Cal.  97.  Tbe  appealable 
or  nonappealable  character  of  the  order  is  not 
determinative  of  the  question  whether  the 
writ  will  issue.  As  we  have  already  said,  a 
solution  of  this  question  rests  upon  an  an- 
swer to  the  Inquiry  whether  the  ord»  or 
Judgment  complained  of  Is  void,  so  aa  to  be 
open  to  collateral  attack. 

The  result  Is  that  the  complainant  most  be 
remanded,  and  it  Is  ao  ordered. 

Mir.£URN,  J.   I  concur  In  the  rcHUlt  and 

In  the  order  of  this  court 

HOLLO  WAX,  J.,  coDcunw 


WESTERN  LOAN  &  SAVINGS  CO.  v.  SIL 
VBB  BOW  ABSTRACT  CO. 

(Sapmne  Court  (rf  Montana.   Dee.  16,  ISM.i 

ABSTBACTB    OF  TmX  —  OWBSIOIf 8— LIA.BII.ITT 

or  abstbaohb— FBivrrr  or  ooimuor— fob- 
EiGN  coBFOBAnowa— ucKwaaa  -nraaTioa 

— aEHEWAL. 

1.  Where,  thoagb  defendant  abstract  com- 
pany had  arrangements  with  plaintiff  loan  as- 
sociation by  which  abstracts  were  famished  a', 
tbe  cost  01  borrowers  from  the  association,  to 
be  ossd  by  plaintiff,  defendant  acietd  to  faraiah 
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the  abBtract  in  question  for  plaintiff,  and  de* 
lirered  the  same  knowing  that  it  was  made  for 
plaintllTa  esdusive  benefit  and  naa,  and  that 
plaintiff  would  rely  thereon,  there  waa  mffldent 

privity  of  contract  to  enable  plaintiff  to  recov- 
er  damages  sustained  by  reason  of  a  failure  of 
the  abstract  to  disclose  an  unsatisfied  judg- 
ment against  the  land  referred  to  therein. 

2.  Where  plaintiff,  a  foreign  corporation,  wai 
licensed  to  do  businees  in  Montana  at  the  time 
it  contracted  with  defendant  abstnict  companr 
for  the  preparation  of  an  abstract,  and  it  waj 
not  contended  that  plaintiff  had  not  complied 
with  the  law  at  the  time  the  mortgage  taken  on 
the  faith  of  such  abstract  waa  foreclosed,  and 
at  the  time  action  was  broufrbt  to  recover  dam- 
ages Bostained  from  an  omisaion  in  such  ab- 
stract. It  was  immaterial  that  a  short  period  ex- 
isted in  the  meantime,  during  whidi  plaintiff's 
license  to  do  business  had  expired,  and  remained 
unrenewed. 

OommlssionerB*  Opinion.  Appeal  from 
District  Oourt,  SUver  Bow  County;  B.  W. 
fiamer.  Judge. 

Action  b;  the  Western  Ix>an  &  Savings 
Company  against  the  Silver  Bow  Abstract 
Company.  From  a  Judgment  In  favor  of  de> 
fendaut;  plaintiff  appeals.  Reversed. 

Jno.  A.  Btaelton,  for  appellant  W.  L  14^- 
plncott,  for  reBpmdent 

POOBMAN.  a  Id  tbla  case  tiie  dlatrlct 
court  sustained  a  motion  for  nonsuit,  and 
judgm«it  was  entered  for  defmdant  Tbe 
am>eal  1>  from  tUs  Judgment 

1.  Tbe  action  was  commenced  to  recorer 
damages  all^fed  to  baTe  been  sustained  by 
plaintiff  by  reason  cX.  a  deffectlve  abstract  of 
title  to  cwtain  real  estate  wblcb  one  Geoxge 
A.  McDonald  mor^ged  to  plaintiff  to  se- 
cure a  loan,  the  defect  being  a  failure  to 
note  In  tlie  abstract  an  unsatisfied  ju^ment 
then  of  record  against  McDonald.  "On  mo- 
tion fbr  nonsuit,  •  •  •  that  which  the 
evidence  tmds  to  sbow  must  be  taken  as 
proved."  Cummlngs  v.  H.  &  L.  8.  ft  R.  Co., 
aa  Mont  4M,  88  Pac.  862;  McCabe  v.  Mon- 
tana Cent  By.  Co.  (Mont)  76  Pac.  701,  and 
cases  dted.  In  tbts  case  tbe  evidence  tends 
directly  to  show  that  tbe  plaintiff  la  a  build- 
ing and  loan  assodatlon  incorporated  nnder 
tbe  laws  of  Utah,  and  that  McDonald  was 
at  tbe  time  a  stockholder  therein,  and  re- 
sided at  Butte,  Mont;  that  Paul  A.  Ozanne 
was  president  aud  general  manager  of  de- 
fendant company  from  18d8  to  1900,  and,  as 
such  oflicial,  signed  its  annual  reports,  and 
tbat  be  was  also  tbe  agent  of  plaintiff  com- 
pany for  the  purpose  of  appraising  the  value 
of  teal  estate  offered  as  security  for  loans; 
tbat  under  an  arrangement  previously  made 
between  plaintiff  and  defendant  applicants 
(or  loans  were  required  to  furnish  abstracts 
prepaM  by  defendant  the  applicant  paying 
defendant  therefor;  these  abstracts  were  to  be 
furnished  plaintifl,  and  not  the  applicant,  and 
the  statements  therein  were  relied  upon  by 
plaintifl;  that  the  abstract  in  question  was 
famished  nnder  this  arrangement.  On  May 
10^  189&.  the  written  application  of  McDonald 
for  a  loan,  offering  certain  lands  for  security, 
was  signed  and  sworn  to  before  Paul  A. 


Ozanne  as  a  notary  public,  and.on  the  same 
day  the  value  of  this  security  was  ap- 
praised by  Ozanne  and  one  other,  and  on 
May  20tb  Ozanne  sent  the  implication  for  a 
loan,  together  with  the  appraisement  to 
the  plaintiff,  at  Salt  Lake,  Utah.  The  ab- 
stract was  made  by  defendant  nnd  closed 
with  this  stat^ent:  "We  further  certify 
that  there  are  no  unsatisfied  Judgments,  llen^ 
attachments  or  unpaid  taxes  appearing  of 
record  and  affecting  the  property  above  de- 
eoribed,  ucept  such  as  are  noted  bereln. 
Witness  our  band  and  the  corporate  seel  of 
said  compel^  hereto  attached  this  18th 
day  of  May,  A.  D.  1899.  at  2  o'clock  p.  m. 
Silver  Bow  Abstract  Co.  by  Paul  A.  Osann^ 
Manager."  This  abstract  did  not  conteln 
any  referoice  to  a  Juflgment  against  Mc- 
Donald. The  plaintifl  relied  exclusively  im 
the  abstract  being  correct,  and  suffered  dam- 
age by  reason  of  this  omission.  The  ab- 
stract was  sent  to  the  plaintiff  by  Osanne  tm 
May  20th,  and  tbe  loan  was  approved  May 
2Ttb  or  28th.  The  mortgage  from  McDon- 
ald to  the  plaintiff  was  acknowledged  before 
Osanne  on  June  8th,  and  about  June  IStb 
the  check  for  the  loan  was  sent  to  Osanne. 
and  was  mads  payable  to  McDonald.  The 
plalntUTa  Iteense  to  do  business  In  Montana 
expired  May  81st  and  It  was  not  renewed 
until  July  aStii,  the  explanation  given  being 
that  the  State  Auditor  dU  not  famish  tbe 
company  a  form  of  stetement;  that  relying 
upon  this  being  famished,  tbe  company  did 
not  make  a  report  until  it  recdved  this  form 
from  tbe  Auditor.  All  the  dates  herein  re- 
ferred to  are  in  the  year  1889. 

The  motion  for  nonsuit  is  based  upon  two 
grounds:  (1)  That  there  was  no  privity  of 
contract  between  plaintiff  and  defendant; 
that  the  plaintiff  was  not  anthcnrised  to  do 
business  in  Montena  at  the  time  this  mort- 
gage was  executed. 

The  general,  perhaps  universal,  rule  of 
law  Is  tbat  there  must  be  either  contract  or 
privity  of  contract  to  constitute  liability  on 
tbe  part  of  tbe  abstractcar.  Symns  v.  Gut- 
ter (Kan.  App.)  B8  Pac.  671.  This  rule  <tf 
law  Is  conceded  by  the  appellant  "Privies" 
are  defined  as  "parsons  connected  together, 
or  having  mutnal  interest  in  the  same  ac- 
tion or  thing  by  some  rrfatlon  other  than 
that  of  actual  contract  between  them." 
Black's  Law  Dictionary,  84».  "A  contract 
made  expressly  for  the  benefit  of  a  third 
person,  may  be  enforced  by  him  at  any  time 
before  tbe  parties  thereto  rescind  it"  Sec- 
tion 2108,  ClT.  Code;  Burton  v.  LaiMn  (Kan. 
Sup.)  13  Pftc.  898.  50  Am.  Rep.  S41;  Mc- 
Laren V.  Hutchinson,  22  Cal.  187,  88  Am. 
Dec  69.  Tbe  evidence  in  this  case,  being 
admitted  for  the  purpose  of  this  motion  to 
be  true,  tends  not  only  to  establish  privity 
of  contract  but  an  actual  contract  between 
the  plaintiff  and  defendant  with  respect  to 
this  abstract  The  defendant  knew  that  the 
abstract  was  made  for  the  exclusive  benefit 
and  use  of  the  plaintiff,  and  knew  that  the 
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plaintiff  wolild  rely  thereon,  and  the  abstract 
was  delivered  by  the  defendant  to  the  plain- 
tiff. Under  this  state  of  facta,  there  can  be 
no  donbt  as  to  the  liability  of  the  defendant 
If  the  action  can  be  maintained.  Brown  t. 
Sims  (Ind.  App.)  68  N.  B.  779,  72  Am.  8t 
Rep.  308. 

2.  It  appears  from  the  record  that  the 
plaintiff  was  licensed  to  do  business  in  the 
state  of  Montana  to  and  inclodlng  the  81st 
day  of  May;  that  this  abstract  was  made 
on  the  13th  day  of  May;  that  it  was  sent 
by  the  defendant  to  the  plaintiff  on  the  20th 
day  of  May;  that  the  plaintiff  acted  there- 
on, and  approved  the  loan  not  later  than  the 
28th  day  of  May.  It  appears,  therefore,  that 
the  contract  or  prlTlty  of  contract  existing 
between  the  plaintiff  and  the  defendant  with 
respect  to  this  abstract  was  prior  to  the  time 
when  the  plaintiff's  license  expired,  and  there 
is  no  pretense  that  plaintiff  bad  not  compiled 
with  the  law  at  the  time  the  mortgage  was 
foreclosed  and  at  the  time  this  action  was 
commenced. 

It  is  unnecessary  to  consider  the  proposi- 
tion as  to  whether  the  penalty  named  in  the 
law  (Sess.  Laws  1897,  p.  231)  is  exclnslTe,  or 
whether  the  plaintiff  can  be  further  punish- 
ed by  having  all  Its  contracts  declared,  void 
or  voidable. 

We  think  this  judgment  should  be  re- 
veraed,  and  the  cause  remanded. 

CLATBBBO.  a  a,  and  CALLAWAY.  0.. 

concur. 

PER  CURIAM.  For  the  reaetonii  stated  in 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed and  the  cause  remanded. 


ANDERSON  v.  McOREOOB  et  sL 
(Supreme  Court  of  Washington.     Dec.  7, 
1004.) 

UHUHCnROn— VACATION    OV  OBDn-^APPEAIr- 
JUSISDICTXOn— STATUTl. 

1.  XJndet  the  direct  provisions  of  Pierce's 
Code,  i  1048,  subd.  3,  no  appeal  lies  from  an  or- 
der  vacating  a  temporary  lojunction  where  there 
is  no  finding  on  the  bearing  that  the  party 
against  whom  the  injmiction  was  sought  was 
insolvent. 

2.  Where  a  judgment  Is  based  on  the  plesd- 
inrs  and  evidence  submitted  in  the  form  of  af- 
fi£vit8  filed,  the  hilure  to  make  tha  affidavits 
part  of  the  record  by  bill  <rf  exceptions  or  state- 
ment of  facta  Is  fatal  to  a  review  of  the  Judg- 
ment on  appeal. 

Appeal  from  Superior  Court;  Plerca  Coun- 
ty; Tbad  Huston.  Judge. 

Suit  by  W.  B.  Anderson  against  Henry  J. 
McGregor  and  others.  From  a  judgment  for 
defendants;  plaintiff  appeals.  Dismissed. 

H.  E.  Foster,  for  appeliaot.  J.  W.  A. 
NLctiola,  for  respondents. 


DUNBAR,  J.  This  action  was  brought  Oc- 
tober 8.  1903,  by  the  appellant  against  tlie 
respondents;  the  object  being  to  obtain  a 
permanent  injunction  against  the  respond- 
ents, restraining  them  from  a  further  com- 
mission of  the  acta  complained  of.  A  tem- 
porary injunction  was  Isaued  by  the  court, 
which  was  afterwards,  on  motion  of  the  re- 
spondents, dissolved-  From  the  judgment 
dissolving  the  injunction  this  appeal  is  taken. 

The  respondents  move  to  dismiss  the  ap- 
peal for  the  reason  that  It  does  not  appear 
that  the  superior  court  found  upon  the  hear- 
ing that  the  party  against  whom  the  injunc- 
tion was  sought  was  Insolvent  Section  IMS 
of  Pierce's  Washington  Code  provides  tliat 
"any  party  aggrieved  may  appeal  to  the  Su- 
preme Court  In  the  mode  prescribe  in  this 
title  from  any  or  every  of  the  following  de- 
terminations, and  no  others,  made  by  the 
superior  court,  or  a  judge  thereof,  in  any 
action  or  proceeding."  Subdivisions  1  and 
2  describe  certain  Judgments  or  orden,  and 
subdivision  8  Is  as  follows:  "From  an  order 
granting  or  denying  a  motion  for  a  tem- 
porary injunction,  heard  upon  notice  to  the 
adverse  party,  and  from  any  order  vacating 
or  refusing  to  vacate  a  temporary  Injunc- 
tion: provided,  that  no  appeal  shall  be  al- 
lowed from  any  order  denying  a  motion  for 
a  temporary  injunction,  or  vacating  a  tem- 
porary Injunction  unless  the  judge  of  the 
superior  court  shall  have  found  upon  the 
hearing,  that  the  party  against  whom  the 
Injunction  was  sought  was  insolvent."  And 
It  Is  contended  that  a  finding  of  Insolvency 
Is  jurisdictional  to  an  appeal  from  such  or- 
der, and  must  affirmatively  appear*  and  we 
are  Inclined  to  think,  from  the  provisions  of 
the  statute,  that  this  contention  is  correct 
It  is  also  Insisted  that  the  appeal  should  be 
dismissed  for  the  reason  that  the  entire  Judg- 
ment appealed  from  Is  based,  as  appears 
from  the  Judgment  Itself,  upon  the  pleadings 
and  evidence  submitted  In  the  form  of  affl- 
davlts  filed.  The  record  shows  this  to  be 
the  case.  These  affldsTlts  are  not  made  a 
part  of  the  record  In  this  case  ^tber  by  bill 
of  exceptions  or  statement  of  facts,  and, 
while  this  objection  might  moro  appropriate- 
ly be  raised  on  the  merits  of  the  case  than 
on  a  motion  to  dismiss^  It  Is  In  any  event 
fatal  to  the  appellant's  right  to  have  the 
judgment  of  the  lower  court  reversed  in  this 
court  This  questloa  has  been  discussed  and 
decided  advwsely  to  appellant's  contention 
in  Johnson  t.  Spolcane,  28  Wash.  780.  70 
Pac  122,  and  Pierce  t.  7awcett,  81  WaslL 
271,  71  Pac.  10U. 

The  motion  to  dismiss  the  appeal  IS 
talned. 

0 

PUIJ.ERTON.  a  J.,  and  MOUNT,  -IaS- 
DE&a,  and  HADLBY,  JJ.,  concor. 

an 

a» 
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WASMUND  et  bL  t.  HARM  et  al. 
(Supreme  Court  of  Waahlnvton.  Dec  12, 1904.) 

HIQHWAT'  —  KASMMXST  ~  COlOCOn  LAW  —  PBE- 
SCRIPTIOir— ADTUUn  USB— EVIDBNCB— 
SUmcniNCT—ANSWSB— ESTOPPEL. 

1.  To  acquire  an  easement  in  the  land  of  an- 
other under  the  common  law,  the  use  most  have 
been  continued  from  a  time  when  the  memory 
of  man  ran  not  to  the  contrary. 

2:  Hie  preacriptlve  period  for  the  acquisition 
of  an  easement  correqtonds  with  the  local  pe> 
riod  of  limitation  for  aui^ing  title  to  land. 

S.  In  a  suit  to  restrun  adjoining  laudowners 
from  using  a  way  over  the  land  of  the  plaintiff, 
a  right  to  use  a  way  waa  acquired  by  defend- 
ants where  they  used,  it  from  about  toe  middle 
of  the  year  1^  to  the  end  of  the  year  1902. 

4.  In  a  suit  to  restrain  adjoining  landowners 
frcnn  using  a  way  over  the  land  of  the  plaintiff, 
the  mere  fact  tnat  the  defendants  answered, 
claiming  a  right  of  way  by  prescription,  and 
alleging  that  toey  had  uaeA  the  way  for  a  period 
of  20  years,  did  not  estop  them  from  claiming 
that  adverse  use  for  any  number  of  years  less 
than  20  would  establish  a  way  by  prescription. 

Appeal  from  Buperlot  Oonrt,  Pierce  Coun- 
ty; Thad.  Hnston,  Judge. 

Suit  bjr  Oarl  Wasmund  and  others  against 
Olirls  Harm  and  anothor  to  restrain  use  of 
way  over  plaintiffs'  lands.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.  Afflrmed. 

HudBOtt  ft  Holt,  for  appellants.  Frederick 
H.  Murray  and  H.  O.  Ciolltum,  for  respond- 
ents. 

FULLERTON,  0.  J.  On  July  2,  1878,  the 
Northern  Pacific  Hallway  Company,  being 
then  the  owner  of  a  part  of  the  southeast 
quarter  of  section  1  in  township  10  north,  of 
range  4  east  of  the  Willamette  meridian,  con- 
veyed the  same  to  one  Isaac  W.  Anderson; 
reserving  to  Itself  a  strip  400  feet  wide  ex- 
tending northerly  through  the  same  near  the 
center  thereof,  being  a  strip  200  feet  in  width 
on  each  side  of  its  railway  track.  In  De- 
cember, 1881,  Anderson  conveyed  by  war- 
ranty deed,  and  without  reservation  of  any 
Iclnd,  ail  the  land  lying  on  the  east  side  of 
the  railroad  to  the  appellant  Carl  Wasmund. 
and  on  September  28,  1882,  conveyed  the 
part  on  the  west  aide  of  the  track  to  one  T. 
J.  Green.  Green  In  January,  1885,  conveyed 
some  ^  acres  off  the  north  end  of  the  tract 
to  one  G.  W.  Holt,  and  in  January,  1887,  con- 
veyed the  remainder  to  the  respondent  Chris 
Harm.  Holt  In  February,  1888,  conveyed  the 
tract  deeded  to  him  to  one  James  A.  Johnson, 
who  on  the  27th  of  December,  1888,  convey- 
ed the  same  to  Harm.  By  these  conveyan- 
ces the  respondents,  as  a  community,  be> 
came  the  owners  of  all  the  original  tract 
owned  by  Anderson  which  lay  west  of  the 
railroad.  At  the  time  of  these  several  con- 
veyances the  only  county  road  accessible  to 
any  part  of  the  land  was  one  crossing  the 
railway  track  some  distance  soutli  of  the 
Boudi  boundary  of  section  1.  and,  extending 
In  a  northeasterly  direction,  crossing  the 
same  at  or  near  Its  soutbeast  corner.  It  will 
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be  seen,  therefore,  that,  when  Anderson  con- 
veyed the  tract  lying  east  of  the  railroad 
to  the  appellants,  It  cut  off  the  remainder 
from  the  road,  leaving  It  landlocked.  In  so  far 
as  access  to  the  public  highways  was  con- 
cerned.   Anderson,  while  he  continued  to 
own  tlie  Isolated  tract,  seems  to  have  gained 
access  thereto  from  the  road  by  passing 
through  the  orchard  and  meadow  of  the  ap- 
pellants: and  Green,  while  he  owned  it,  gain- 
ed access  thereto  In  the  same  way.  Holt, 
after  his  purchase,  opened  up,  by  permission 
of  the  appellants,  an  old  1o^;lng«road  which 
extended  from  a  point  on  the  county  road 
near  the  southeast  comer  of  section  1,  west- 
erly across  the  appellants'  land  to  the  rail- 
road, and  used  this  way  during  the  time  he 
continued  to  hold  the  25  acres  be  purchased 
from  Green.    Johnson  used  the  same  way 
after  he  purchased  from  Holt,  paying  the  ap- 
pellants a  small  consideration  for  the  prlvi- 
l^e.   The  respondents  settled  upon  the  tract 
purchased  by  them  from  Anderson  In  1887. 
They  found  the  road  that  Holt  had  opened 
still  In  use,  and  the  only  means  of  reaching 
the  public  highway  from  the  lands  they  had 
recently  purchased.    They  immediately  be- 
gan the  use  of  the  road,  and  from  thence  to 
the  time  of  the  commencement  of  this  action 
{  in  December,  1902,  used  It  continuously. 
The  appellants'  land  across  which  It  ran  was 
then  unindosed.   It  remained  so  until  about 
the  year  1885.  when  the  appellants,  being 
I  desirous  of  fencing  It,  asked  the  resiiondents 
i  to  insert  posts  on  the  side  of  the  road  where 
I  they  wlslied  to  have  their  gates.  These 
i  posts  were  put  In  by  the  respondents  at  once. 
;  I^ter,  when  the  appellants  Informed  them 
'■  that  they  had  completed  the  fence,  they  put 
'  In  gates,  which  they  have  continued  to  main- 
tain ever  since.   There  was,  however,  no  In- 
terruption of  their  use  of  the  way  during 
i  any  of  the  times  mentioned.    In  December, 
1802,  the  appellants  served  notice  upon  the 
respondents,  purporting  to  revtAe  any  license 
[  they  might  have  to  use  the  way,  and  forbid- 
'  ding  them  to  make  fiirtber  use  of  the  same 
in  any  manner.    The  respondents  nevertbe- 
:  less  continued  In  their  use  of  the  way,  where- 
.  upon  this  action  wns  brought  to  restrain 
them  from  so  doing.   To  the  complaint  for 
an  Injunction  the  rrapondents  answered,  Jus- 
,  tlfylng  their  use  of  the  way  on  two  grounds: 
First,  that  they  were  entitled  to  its  use  as  a 
way  of  necessity:  and,  second,  that  they  had 
a  right  of  way  by  reason  of  an  adverse  user 
of  the  same  for  over  10  years.  On  the  trial 
the  cotirt  found  against  the  claim  of  a  right 
of  way  of  necessity, .  but  held  that  the  re- 
spondent had  a  right  of  way  by  adverse  user. 
Judgment  was  entered  in  accordance  with 
the  finding,  and  this  appeal  la  taken  there- 
I  from. 

j  The  principal  question,  and  the  only  one 
1  we  have  found  it  necessary  to  discuss,  la, 
I  tare  the  respondents  acquired  a  right  to  a 
'  way  by  adverse  user  across  the  appellants' 
premises?  The  appellants  contend  tkey  hare 
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not,  for  several  reasons,  the  first  ot  which' is 
that,  conceding  the  user  to  have  been  ad- 
verse and  otherwise  sullicleat  to  ripen  into 
an  easement  in  time,  the  use  has  not  been 
continued  for  the  required  period.  They  ar- 
gue that,  inasmuch  as  there  Is  no  special 
statute  of  limitations  In  this  state  applicable 
to  incorporeal  hereditaments,  the  role  of  the 
common  law  must  be  applied,  and  that  this 
rule  fixed  the  period  at  20  years.  But  we 
think  counsel  are  mistaken  In  assuming  that 
the  prescriptive  period  under  the  common 
law  was  20  years.  Strictly  speaking,  it  was 
not.  Under  the  common  law,  to  acquire  an 
easement  In  the  land  of  another  by  advise 
user,  the  use  must  have  continued  from  a  time 
when  the  memory  of  man  ran  not  to  the  con- 
tmry;  and  It  was  only  by  analogy  to  the 
statute  of  21  Jac.  I,  c.  16,  requiring  writs  for 
the  recovery  of  real  property  to  be  "sued  out 
within  twenty  years  next  after  the  title  and 
cause  of  action  bad  first  descended  or  fal- 
len," that  the  English  courts  held  that  20 
years'  use  and  enjoyment  of  an  easement 
.was  sufficient  evidence  of  the  possession  of 
a  prescriptive  right.  Later  on.  the  mattor 
was  regulated  in  England  by  statute.  In  the 
United  States,  however,  the  courts  have  gen- 
erally followed  the  doctrine  of  the  English 
courts,  rather  than  the  role  of  the  common 
law,  snd  it  is  now  the  prevailing  rule  that 
the  prescriptive  period  for  the  acquisition  of 
an  easement  corresponds  with  the  local  pe- 
riod of  limitation  for  quieting  title  to  lands. 
Washburn's  Basements  &  Servitudes  (4th 
Ed.)  p.  1^,  par.  24;  Angell  on  Limitatlona, 
i  4,  note  2;  22  Am.  &  Eng.  Stac.  Law  (2d 
Ed.)  1212.  "In  general,  it  is  the  poUcy  of 
courts  of  law  to  limit  the  presumption  of 
grants  to  periods  analogous  to  those  of  the 
statute  of  limitations,  in  cases  where  the 
statute  does  not  apply."  Rlcard  t.  WUUams, 
7  Wheat.  110,  5  L.  Ed.  898.  This  mle  seems 
consonant  with  the  better  reason,  and  we 
feel  constrained  to  follow  it.  Applying  It  to 
the  case  before  us,  it  Is  at  once  apparent 
that  the  way  in  question  here  has  been  In 
use  by  the  respondents  for  the  foil  statutory 
period,  the  same  having  been  In  use  by  the 
respondents  from  about  the  middle  of  the 
year  1887  to  the  end  of  the  year  1902. 

In  this  connection  it  Is  well  to  notice  the 
further  contention  of  the  api>ellantB  that  the 
respondents  are  stopped  from  claiming  that 
adv^e  use  for  any  number  of  yeim  less 
than  20  will  establish  a  way  by  prescr^tion, 
because  of  the  manner  in  which  the  Issue 
was  framed  In  the  pleadings,  The  respond- 
ents, in  answer  to  the  appellants'  complaint, 
claimed  a  right  ct  way  by  prescription;  al- 
leging that  they  had  used  the  way  In  qae»- 
tion  for  a  period  of  20  years.  These  allega- 
tions were  dented  In  the  reply.  The  argu- 
ment is  that  a  litigant  Is  bound  by  the  theory 
of  bis  pleadings,  and  cannot  recover,  even  if 
his  proofs  may  warrant  a  recovery,  if  such 
proofs  do  not  correspcnd  with  such  theory. 
But  the  role  Is  not  so  onerous  as  this.  Mis- 


takes in  pleadings  may  always  be  amended 
to  correspond  with  the  proofs,  and  an  appel- 
late court  will  never  deny  a  litigant  the  twn- 
efit  of  his  pi-oofs  because  of  a  variance  be- 
tween them  and  the  allegations  of  his  plead- 
ings, unless,  perhaps,  in  a  case  where  he  has 
been  called  upon  to  amend  and  has  refused. 
The  case  before  us  is  not  such  a  case.  It 
may  be  questioned,  we  think,  whether  there 
was  even  a  variance,  but  certain  It  is  that 
the  respondent  was  never  called  upon  to 
amend  his  pleadings. 

It  is  next  said  that  the  use  of  the  way  by 
the  respondents  was  not  of  such  a  character 
as  will  ripen  into  an  easemenL  It  is  not 
denied,  of  course,  that  one  may  acquire  an 
easement  of  right  of  way  over  the  land  of 
another  by  user  for  the  required  time,  but  it 
is  contended  that  the  user  must  possess  cer- 
tain characteristics  which  are  wanting  in  the 
proofs  of  the  use  shown  here.  Doubtless,  to 
establish  a  right  of  way  by  user,  it  Is  neces- 
sary to  show  that  the  use  has  been  continu- 
ous, uninterrupted,  adverse  to  the  owner  ct 
the  land  over  which  the  way  la  claimed,  and 
with  the  knowledge  of  such  owner,  and  while 
he  was  able,  In  law,  to  asa^  and  enforce  bis 
rights.  It  is  necessary,  also,  in  order  to 
gain  a  prescriptive  right  of  way  across  the 
land  of  another  by  user,  that  the  use  be 
over  a  uniform  route;  and.  If  used  over  one 
route  one  year,  and  another  the  next,  it 
would  not  establish  a  right  of  way.  But  that 
the  proofs  here  show  a  compliance  with  the 
prindpal  part  of  these  requisites,  there  can 
be  no  serious  doubt.  It  was  shown  that  the 
use  was  continuous,  uninterrupted,  uniform 
as  to  route,  and  that  the  owners  had  knowl- 
edge of  the  use  made,  of  the  way,  and  were  at 
all  times  competent  legally  to  assert  their 
rights.  Whether  the  use  was  adverse  to  the 
owners,  or  permlssiye  only.  Is  the  sole  ques- 
tion on  which  there  is  any  real  dispute,  and 
on  this  we  think  the  weight  of  the  evidoice 
IB  with  the  finding  of  the  trial  court  The 
respondents  found  the  way  open  and  In  use 
when  they  entered  upon  the  land  in  ISST. 
Since  that  time  this  road  has  been  the  sole 
means  of  ingress  and  egress  to  and  from 
their  farm.  So  far  as  the  record  discloses, 
they  have  never. sought  to  procure  another 
way,  although  their  farm  was  landlocked 
without  this  way,  and  its  closing  would  ef- 
fectually cut  them  off  from  the  public  high- 
ways. Moreover,  as  we  read  the  testimony, 
there  has  been  no  question  as  to  their  right 
to  the  way.  It  Is  true,  there  is  a  dispute  as 
to  what  occurred  when  the  gates  were  put  In: 
the  appellants'  testimony  being  to  tiie  effect 
that  the  respondents  were  told  to  put  in 
gates  or  submit  to  the  clostng  of  the  way. 
while  the  respondents  testify  that  a  request 
was  made  of  them  to  put  in  the  gates,  and 
that  they  complied  with  the  request,  bnt  that 
there  was  nothing  said  which  even  Intimated 
that  their  right  to  the  way  was  pennissive 
only.  Bnt  It  seems  to  us  that  the  reqmnd- 
ents'  Terslon  of  that  drcnmstance  !■  moce 


Digitized  by 


BROWN  T.  DA  Via 


779 


coDBonant  with  tlie  then  relation  of  the  par- 
ties than  la  the  more  harsh  version  given 
bj  the  appellants.  At  any  rate,  there  was 
no  Interruption  of  or  attempt  to  Interrupt  the 
respondents'  use  of  the  way,  and  this,  to  our 
minds,  Is  strong  evidence  that  the  parties 
thought  that  the  way  was  being  used  as  a 
matter  of  right,  rather  than  as  a  matter  of 
grace. 

Counsel  for  the  respondents  base  another 
objection  upon  the  fact  that  the  respondent 
who  testified  did  not,  while  on  the  witness 
stand,  state  that  his  use  of  the  way  had  been 
adverse;  insisting  apparently  that  some  pos- 
itive declarations  are  aecessary  in  order  to 
show  the  character  of  the  use  to  which  the 
way  Is  put.  Bat  it  would  seem  that  such 
statements  could  have  but  Uttle  weight. 
Where  the  inquiry  Is  as  to  .the  intent  of  a 
person  at  a  particular  time,  these  are  letter 
made  known  by  his  conduct  at  the  time  in 
question  than  by  his  subsequent  declarations 
us  to  what  his  intent  then  was.  The  exami- 
nation of  the  respondent  was  directed  to  as- 
certain his  intent  from  bis  conduct,  and  It 
seems  to  us  that  It  matters  little  tiiat  he 
was  not  asked  the  direct  question  concerning 
his  Intent  while  using  the  way. 

The  finding  to  the  effect  that  the  respond- 
ents have  a  right  of  way  by  prescriptioo 
across  the  appellants'  land  is  In  accwd  with 
the  weight  of  the  evidence,  and  the  Jodg^ 
meat  appealed  from  will  stand  affirmed. 

HADLBT,  MOUNT.  DUNBAB,  and  AN- 
jyVSHa,  JJn  concur. 


BROWN  V.  DAVIS. 
fSnpreme  Court  of  Washington.  Dec.  10,  1904.) 

TAXATION— OEURQITEIIOT  CEBTIFICATB  —  FOBB- 
CI.OS  DBS— APPBAIi— STATDTB— CONST  BUCTION. 

1.  Seaa.  Laws  1903,  p.  74,  c.  50.  S  4,  pro- 
viding that  an  appeal  from  a  judgment  of  fore- 
closure fn  a  tax  proceeding  iflust  be  taken  with- 
in 30  days,  applies  to  an  appeal  from  an  order 
in  such  action  to  vacate  the  judgment,  though 
the  litigation  is  between  a  private  certificate 
bolder  and  the  owner  of  the  property. 
Fnllartcoi,  O.  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County; 
.  W.  B.  Bell,  Judge. 

Action  by  3.  W.  Brown  against  Bose  A. 
Davla.  From  an  order  denying  a  motion  to 
vacate  a  Judgment  by  defanlt,  defendant  ap- 
peals. IHsmissed. 

Willett  &  WHlett,  for  appellant  J.  W. 
Brown,  for  respondent. 

HADIjEY,  J.  Respondent  moves  to  dis- 
miss this  appeal  upon  several  grounds.  An 
action  was  instituted  to  foreclose  a  delin- 
quency tax  certificate  of  which  the  respond- 
ent was  the  holder.  On  tbe  2lBt  day  of  An- 
gust,  1903,  an  order  of  default  was  entered 
ngalnat  appellant,  and  this  was  followed  by 


tbe  entry  of  a  decree  of  foreclosure  on  the 
same  day.  Thereafter,  and  on  May  27,  1904, 
the  appellant  aiq^eared  In  the  same  action, 
and,  by  motion,  asked  the  court  for  an  order 
vacating  said  decree.  Tbe  motion  to  vacate 
was  denied  by  an  order  duly  entered  June 
17,  1804.  Notice  of  appeal  from  the  last- 
mentioned  order  was  served  upon  respond- 
ent's attorney  August  30,  1904. 

The  first  ground  urged  for  dismissal  is 
that  tbe  appeal  was  not  taken  within  30  days 
after  the  entry  of  the  order  denying  tbe  mo- 
tion to  vacate  tbe  Judgment.  Respondent 
contends  that  the  appeal  should  have  been 
taken  within  30  days,  nnder  tbe  terms  of  sec- 
tion 4,  c,  S9,  p.  74  et  seq..  Sees,  Laws  IdOB. 
It  will  be  observed  by  reference  to  that  sec- 
tion that  appeals  from  the  Judgment  of  fore- 
closure in  a  tax  proceeding  must  be  taken 
within  30  days,  and  respondent  urges  that 
tbe  s^me  rule  must  apply  to  an  appeal  from 
an  order  In  the  same  action  refusing  to  va- 
cate such  a  Judgment.  Appellant  argues  that 
the  statute  cited  does  not  apply  to  appeals 
where  the  litigation  Is  tietween  a  private  cer- 
tificate holder  and  the  owner  of  tbe  property, 
and  that  it  applies  solely  to  foreclosures  con- 
ducted In  the  name  of  the  county.  We  find 
no  Bufliclent  reason  appearing  In  the  stat- 
ute for  such  a  distinction,  and  we  believe 
the  time  named  in  the  statute  was  intended 
to  apply  to  all  appeals  from  foreclosure  Judg- 
ments In  tax  proceedings. 

But  appellant  ftu^er  urges  that  in  any 
event  the  statute  especially  relates  to  ap- 
peals from  ft  tax  foreclosnre  Judgment  only, 
and  that  this  Is  not  such  an  appeal,  but  is 
one  from  an  order  refusing  to  vacate  a  Judg- 
ment It  is  argued  that  since  the  revenue 
statute  does  not  In  terms  refer  to  appeals 
from  such  ordtfs  or  Judgments  as  the  one 
sought  to  be  reviewed  here,  we  must  there- 
fore refer  to  the  general  statute  relating  to 
appeals.  If  tbe  general  statute  applies  here, 
tbe  appeal  was  taken  In  time.  The  Judg- 
ment was  final  as  to  appellant's  demand,  and 
the  appeal  was  taken  within  90  days.-  The 
revenue  statute  cited  In  terms  provides  that 
"appeals  from  the  Judgment  of  the  court  may 
be  taken  to  the  Supreme  Court  at  any  time 
within  thirty  days,"  etc.  Sees.  Laws  1903, 
p'.  74  et  seq.,  c.  59,  i  4.  It  is  true  the  Judg- 
ment theretofore  specifically  mentioned  In 
the  statute  is  the  one  foreclosing  the  tax  lien, 
but  the  words  "tbe  Judgment  of  tbe  court" 
qeem  to  be  broad  enough  to  comprehend  any 
final  Judgment  rendered  In  the  action  against 
the  owner  of  the  land  whereby  he  Is  deprived 
tliereof.  The  tax  foreclosure  proceeding  is 
a  special  one,  governed  by  special  statutory 
rules,  and,  If  appellant's  contention  should 
obtain,  It  would  lead  to  the  anomalous  re- 
sult of  a  special  limitation  as  to  an  appeal 
from  the  Judgment  of  foreclosure,  while  tbe 
general  limitation  would  apply  to  another 
order  or  Judgment  in  tlie  same  proceeding, 
and  one  which  is  final  in  effect  Either  one 
is  "the  Judgment  of  the  court,"  and  we  think 
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must  be  mbject  to  tihe  same  limitation  onder 

the  statute. 

Tbe  appeal  la  therefore  dismissed. 
> 

MOUNT,  DUNBAB,  and  ANDH&S,  33^ 

concur. 

FULLERTON.  0.  3.   I  dissent  The  roles 

governing  the  right  of  appeal  are  fixed  bj 
statute.  Tbe  statute  In  plain  terms  provides 
that  the  appeal  from  an  order  refusing  to  va- 
cate a  Judgment  may  be  taken  at  any  time 
within  90  days  after  the  entry  of  tbe  order, 
and  I  see  no  more  reason  for  refusing  to  fol- 
low the  mandate  of  the  statute  In  this  case 
than  la  any  other.  Courts  should  not  be  ovw- 
sealous  In  searching  for  reasons  for  the  dls- 
miasal  of  appeals.  The.  purpose  of  an  ap- 
peal is  to  have  a  review  of  a  cause  upon  Its 
merits,  and  the  construction  of  tbe  statutes 
should  be  with  a  view  to  accomplish  that  end, 
rather  than  to  dispose  of  them  wltboat  such 
review. 


8TATB  T.  WILLIAMS. 

(Supreme  Court  of  Washington.     Dec.  10, 
1804.) 

CBIUIRAL  UW— AaSAOI/r    WITH    niTCIW  TO 

MDBDO— irainrrr  —  iittiiit  —  fbisuhp- 
Tioifs— quEsnoir  iob  juit— inaTBironoiie— 

CONFLICT— CaSINO  EBROB. 

1.  In  a  prosecution  for  an  assault  with  intent 
to  murder,  evidence  held  to  require  submission 
of  the  <iaestion  of  defendant's  identity  with 
the  alleged  assailant  to  tbe  jury. 

2.  Where,  in  a  prosecution  (or  assault  with 
Intent  to  murder,  It  appeared  that  death  did  not 
result  from  tbe  assault,  a  charge  that  ever?  per- 
son Is  presumed  to  intend  the  najtural  and  nec- 
essary conwqneneee  of  any  act  intwtionally 
done,  which  presumption  will  imvail  unless  tbe 
jurr  entertain  a  reasonable  doubt  as  to  whether 
such  intent  already  in  fact  existed,  was  er^ 
roneona,  as  leading  tbe  Jury  to  understand  that, 
as  death  might  have  ronlted,  the  presumptioD 
that  be  intended  to  kill  should  follow. 

3.  Where  death  did  not  result  from  an  as- 
sault whidi  was  the  basis  of  a  charge  of  as- 
sault with  intent  to  murder,  an  inatmetion  that 
if  dofendant  fired  the  shot  either  in  the  perpe- 
tration or  In  the  attempt  to  perpetrate  a  rob- 
bery, and  death  bad  resulted,  tbe  killing  would 
have  l>een  murder  in  the  fifst  degree,  end  no 
plea  of  accident  or  self-defense  could  avail  de- 
fendant, was  erroneoiia,  as  eliminating  tbe  ue- 
ct'!is)t:r  for  tbe  existence  of  an  actual  intent  to 
kill.  and.  In  effect,  leaving  socb  intent  to  be  pre- 
sumed as  a  matter  of  law. 

4.  Where  the  pwson  alleced  to  have  been  aa- 
Kiitltt-d.  in  a  prosecotiMi  for  assault  with  in- 
tent to  murder,  did  not  die.  erroneous  InstmO' 
tions  that  defendant's  Intent  to  kdll  may  be  pre- 
in.iDt^.  as  a  matter  of  law.  from  the  assaolt. 
worr  not  cured  by  a  conflirtinir  Instruction  that 
if  the  jury  was  satis&ed  beyond  a  reasonable 
donbt  that  defmdant  assaulted  projj»>ontar  an 
charged,  and  that  be  intended  to  commit  the 
crime  of  murder  as  previooslr  defined,  he  diODld 
be  ronrirted  as  chaned.  bat  that  if  tbe  jury  en- 
tertained a  reasonable  doubt  as  to  whether  or 
not  he  committed  tbe  masanlt.  or  that  be  com- 
mitted it  with  intent  t»  commit  mnrdn,  ho 
should  be  acqnitted. 

Appeal  from  Snpesrior  Oomt.  Takfma  Oou-  ! 
ty:  Frank  H.  Bodkim.  Jod^ 


•  David  O.  Williams  was  convicted  of  an 
assault  with  Intent  to  murder,  and  he  ap- 
peals. Keversed. 

■    E.  B.  Preble,  for  appellant 

HADLBY,  J.  Appellant  .was  charged  with 
the  crime  of  assault  with  Intent  to  commit 
murder.  After  a  trial,  a  verdict  of  guilty 
as  charged  was  returned,  and  Judgment  was 
entered  thereon,  whereby  aiipellant  was  sen- 
tenced to  serve  a  term  of  13  years*  Impris- 
onment in  tbe  State  Penitentiary.  He  has 
appealed  from  the  judgment 

The  material  facts,  as  detailed  by  the  pros- 
ecuting witness,  were  that  he  arrived  at  Top- 
penlsb,  In  Yakima  county,  by  freight  train, 
about  11  o'clock  p.  m.,  October  18,  1903; 
that  after  getting  off  the  train  at  Toppen- 
Ish,  he  was  walking  along  the  railway  track, 
when  he  met  the  appellant  &  stranger  to 
him,  who  engaged  In  conversation  with  him; 
that  after  two  or  three  minutes'  conversa- 
tion the  appellant  drew  a  gun,  and  said  to 
the  witness,  In  substance,  that  the  best  thing 
he  could  do  was  to  hold  up  his  hands;  that 
the  witness  than  ran  toward  the  depot, 
when  appellant  shot  him,  the  shot  taking 
effect  In  the  right  hip;  that  immediately 
after  he  was  shot  the  prosecuting  wltneiid 
ran  to  the  d^t  and  Into  tbe  waiting  room, 
apd  that  about  five  minutes  afterward  the 
appellant  came  into  the  waiting  room,  sat 
down  by  the  witness,  and  asked  him  how  he 
got  shot;  that  the  witness  then  charged  ap- 
pellant with  doing  the  shooting,  whereupon 
the  latter  became  angry,  at  vrtilcb  the  wit- 
ness said  he  might  have  been  mistaken,  as  It 
was  dark;  that  there  were  four  or  five  other 
persons  in  the  d^t  when  this  conversstlon 
took  place.  It  la  conceded  ttiat  the  prosecut- 
ing witness  W88  soon  afterwards  taken  to  a 
taotel,  where  a  physician  dressed  the  wound, 
and  that  appellant  went  into  tbe  room  and 
said  that  the  wounded  man  bad  accused 
blm  of  doing  the  shooting,  and  that  tbey 
could  take  bim  and  lock  him  op;  that  upon 
being  told  by  those  present  that  tbey  did  not 
wish  to  lock  bim  up.  he  said  he  was  camping 
near  by.  stating  vrbere  the  camp  was  locsted. 
and  that  he  would  go  to  the  camp,  stay  there 
throngh  the  night  and  return  the  next  morn- 
ing; that  tbe  landlord  tbmapon  toM  him 
be  would  fnmlsb  him  a  bed.  and  tbst  he 
conid  stay  at  Ibe  hotel,  whldh  oOtr  he  ac- 
cepted: that  the  next  morning,  while  he 
was  yet  asle^  the  ofllcers  came  to  arrest 
him.  and  bis  arrest  followed.  There  was 
testimony  tbst  appellant  was  bcftrd  to  ssy 
that  If  tbe  prosecuting  witness  had  not 
run.  he  wtmid  not  hare  shot  blm.  Appellant 
denied  that  he  did  tbe  shooting;  and  iti^ 
that  be  bad  made  sodi  statements.  Tbe 
proMcotlng  wltneea  testUed  at  the  trial  tfiat 
appellant  did  the  shooting. 

One  assirnment  of  error  ts  tbat  tbe  court 
dionld  have  set  aside  tbe  verdlrt  and  grant- 
ed a  new  trial  tar  tiie  rcum  ttiat  ttie  evi- 
dence did  not  warrant  the  Jary  in  flndtaig  be- 


Digitized  by 


Wasb.) 


STATB  T.  WiliLIAMB. 


781 


jond  a  reasonable  doubt  tbat  the  appellant 
Is  tlie  person  who  shot  the  prosecuting  wit- 
ness. We  think,  under  the  evidence  de- 
tuiled  above,  that  it  became  tbe  province  of 
the  jury  to  determioe  that  fact,  and  that  no 
error  was  committed  in  refusing  to  set  aside 
the  verdict  for  insufflclency  of  the  evidence 
as  to  the  identity  of  the  person  who  did  the 
shooting. 

The  more  serious  errors  assigned  relate  to 
the  Instructions  of  the  court.  The  state  baa 
filed  DO  brief  In  the  case,  and  we  are  for 
that  reason  deprived  of  the  benefit  of  any 
suggestions  or  research  on  the  part  of  re- 
spondent's counsel  touching  the  questions  in- 
volved. It  will  be  remembered  that  appel- 
lant was  charged  with  assault  with  Intent 
to  commit  murder.  The  Intent  to  commit 
murder  was  therefore  an  essential  element 
of  the  crime  charged.  Such  Intent  was  a 
fact  to  be  proved  by  the  state  and  found  by 
tbe  jury.  The  Intent  to  commit  murder  could 
not  be  presumed,  as  a  matter  of  law,  from 
tbe  mere  fact  that  an  assault  was  committed 
which  did  not  result  In  death.  It  Is  a  fact 
capable  of  being  established  by  satisfactory 
proof  that  one  may  shoot  another,  Intending 
to  disable  him,  but  without  an  intention  to 
kill  him;  and,  when  death  does  not  result 
from  the  act,  the  presumption  of  law  as  to 
Intent  is  in  favor  of  the  accused,  and  not 
against  him.  In  this  connection  the  eotut 
gave  the  followlog  instruction:  "On  the 
question  of  intent,  I  charge  you  that  every 
person  Is  presumed,  in  law,  to  Intend  the 
natural  and  neceasary  consequences  of  any 
act  intentionally  done.  This  presumption 
will  always  prevail  unless  the  Jury,  from  a 
consideration  of  all  the  drcnmstances  of  tbe 
particular  case  before  them,  entertain  a  rea- 
sonable doubt  as  to  whetlier  or  not  such  In- 
tent did  In  fact  exist"  The  prosecuting  wit- 
ness was  not  murdered,  and  the  atMve  in- 
struction, as  applied  to  the  facta  of  thla  case, 
it  seems  to  us,  left  the  Jury  to  understand 
that,  as  death  might  have  resulted  as  the 
natural  conseqnence  of  appellantTs  act,  the 
law  presumes  tbat  he  Intended  tbat  sacb  con- 
sequence should  follow.  The  instruction  fur- 
thermore, in  effect,  states  that  such  pre- 
sumption of  tbe  existence  of  Intent  will  al- 
ways prevail,  unless  overcome  by  circum- 
stances which  create  a  reasonable  doubt  in 
the  minds  of  the  Jury.  If  death  had  result- 
ed from  the  act  of  appellant,  the  Instruction 
would  have  been  applicable.  But  this  court 
has  held  that  such  an  Instruction  Is  Inap- 
plicable in  a  case  of  assault  where  death  did 
not  result,  for  tbe  reason  that  In  such  a  case 
tbe  intent  to  murder  cannot  be  presumed  as 
a  matter  of  law,  but  must  be  established  as 
any  other  fact  An  instruction  of  similar  im> 
port  was  held  to  be  erroneous  in  State  v, 
Dolan,  17  Wasb.  499,  50  Fac.  472.  (At  page 
506.  17  Wash.,  page  474,  SO  Pac.  the  court 
said:  "While  the  court  correctly  stated  to 
the  jury  that  the  natural  and  probable  con- 
sequences of  every  act  deliberately  done  by 


a  person  of  sound  mind  is  presumed  to  have 
been  Intended,  yet  the  rule  of  evidence  so 
announced  has  no  appltcatlou  to  the  case  at 
bar.    Tbe  rule  applies  only  to  offenses  ac- 
tually committed;    1.  e.,   to  consequences 
which  really  ensue,  and  not  to  those  which 
do  not  ensue.    Koberts  v.  People,  10  Mich. 
409.    The  crime  here  charged  consists  of 
two  essential  elements — first,  an  assault; 
and,  second,  a  specific  felonious  Intent  to 
kill.    Both  these  elements  were  alleged  as 
facts  In  the  Information,  and  it  was  tbere- 
:  fore  Incumbent  upon  tbe  state  to  establish 
i  tbem  as  facts  by  competent  evidence.  And 
I  It  was  for  the  Jury,  and  not  tbe  court,  to 
I  determine  the  existence  of  both  these  facts. 
!  But  the  court  by  this  charge  invaded  tbe 
i  province  of  the  Jury,  and  assumed  to  draw 
i  the  proper  inferences  from  hypothetical  facts 
i  stated,  as  a  mere  presumption  of  law.  'If.' 
:  as  was  said  by  the  Supreme  Court  of  Mich- 
:  igan  In  Maher  t.  People,  10  Mich.  218,  81 
Am.  Dec.  781,  'courts  could  do  this,  juries 
might  be  required  to  find  the  fact  of  malice 
where  they  were  satisfied  from  the  whole 
!  evidence  it  did  not  exist' "   In  the  light  of 
I  the  above  decision,  and  of  authorities  there 
'  dted,  we  think  the  Instruction  under  exam- 
I  ination  here  was  erroneous. 

The  following  Instruction  was  also  given: 
"I  further  charge  you  that  If  you  find,  be- 
yond a  reasonable  doubt,  that  the  defendant 
fired  the  shot  described  In  the  Information, 
if  you  find  a  shot  was  fired,  either  In  the' 
perpetration  or  attempt  to  perpetrate  a  rob- 
bery, and  death  bad  resulted,  the  killing 
would  have  l>een  murder  In  the  first  degree, 
I  and  no  plea  of  accident  or  self-defense  can 
!  avail  this  defendant."  This  Instructloil,  It 
seems  to  us,  is  subject  to  the  same  crltldsn^ 
as  the  one  already  discussed.  It  is  silent  as 
to  tbe  necessity  for  tlie  existence  of  actual 
Intent  and,  in  effect,  leaves  the  Intent  to 
he  presumed  as  a  matter  of  law,  although 
death  did  not  result.  Had  death  resulted 
from  the  shooting  while  in  the  attempt  to 
perpetrate  a  robbery,  the  law  would  have 
presumed  that  murder  was  Intended,  but,  as 
we  have  seen,  such  a  presumption  does  not 
arise,  as  a  matter  of  law.  when  a  mere  as- 
sault has  been  committed,  which  has  not 
caused  death. 

Appellant  urges  that  other  Instructions  giv- 
en are  subject  to  tbe  same  criticism.  We, 
however,  .think  it  Ib  Tmnecessary  to  analyze 
them  here. 

It  is  further  ni^^ed  tbat  the  errors  above 
mentioned  were  not  cured  by  other  Instruc- 
tions given.  The  following  was  given:  "If 
you  are  satisfied  beyond  n  reasonable  doubt 
in  this  case  that  the  defendant  did.  within 
three  years  prior  to  the  filing  of  the  Infor- 
mation In  tills  case,  assault  the  prosecuting 
witness  in  manner  and  form  as  charged  In 
the  Information,  in  the  county  of  Yakima, 
state  of  Washington,  and  tbat  be  Intended  to 
commit  the  crime  of  murder,  as  previously 
defined  to  you.  It  will  be  your  duty  to  find 
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him  guilty  ai  charged.  If  you  find  he  com 
mltted  the  sssanlt  alleged,  bat  without  In- 
tent to  commit  mmrder,  you  will  find  him 
guilty  of  assault  If  yon  eutertalp  a  reason- 
able doubt  as  to  whether  or  not  be  commit- 
ted the  assault  alleged  to  have  been  commit- 
ted In  the  information,  or  that  he  commit- 
ted it  with  intent  to  commit  murder,  then  It 
will  be  your  duty  to  give  the  defendant  the 
benefit  of  that  doubt  and  acquit  him."  It 
seems  difficult  to  harmonize  the  above  in- 
struction with  the  theory  of  the  others  here- 
inbefore set  out.  They  appear  to  be  In  con- 
flict as  to  the  law  goreming  the  question  of 
Intent — a  vital  one  In  the  case.  While  the 
subject-matter  of  the  instruction,  standing 
alone,  may  state  the  law  correctly,  yet  it  re- 
fers to  previous  ones  given,  and  does  not 
stand  entirely  alone.  Our  endeavor  to  reach 
the  conclusion  that  It  may  cure  the  previous 
errors  Is,  however,  met  with  the  seemingly 
Irresistible  objection  that,  of  the  two  con- 
flicting theories  of  the  law  embodied  in  the 
Instructions,  we  are -unable  to  determine 
which  one  the  Jury  adopted  and  followed. 
That  such  nrors  are  not  cured  by  such  an 
Instruction  as  that  above  was  held  In  the 
case  «f  similar  Instructions,  where  the  charge 
was  Bssanit  with  intent  to  commit  murder. 
In  People  t.  Mlze,  80  Cal.  41,  22  Pac.  80. 

For  the  reasons  stated,  the  Judgment  Is 
reversed  and  the  cause  remanded,  with  in- 
structions to  the  trial  court  to  grant  a  new 
trial. 

F0LLDRTON.  O.  J.,  and  AXDEBS,  DUN- 
BAB,  and  MOUNT,  JJ^  concnr. 


DUNN  et  nz.  t.  KBMP  ft  HBBBRT  et  al. 
(Supreme  Court  of  Washington.     Dec.  IS, 
1904.) 

NEOLIGENCK—BTOBEKEEPEBB — BTArBWATS. 

1.  Defendants  maintained  a  stairway  In  their 
store  building,  leading  from  tbe  main  floor  to 
the  basement,  opening  at  right  angles  to  the 
main  aisle  of  the  Eitore.  Railings  were  provided 
at  each  side  of  the  stairway,  and  tables  were 
placed  along  each  of  the  railings  snrroundlng 
the  stairway,  except  at  the  entrance.  Plnin- 
titF  went  Into  the  store  wearing  darkened  glass- 
es, and  though  she  was  able  to  see  waists,  for 
which  she  was  looking,  beyond  the  stairway, 
which  was  well  Itgbted.  she  did  not  see  the 
stairway,  and  fell  down  the  same.  BeU  Insuffi- 
cient to  establish  negllgenoe  on  the  part  of  the 
keepers  of  the  store. 

Appeal  from  Superior  Gonr^  Spokane 
Comity;  Geo.  W.  Belt,  Judge. 

Action  by  William  A.  Dnnn  and  wife 
against  Kemp  &  Rebert,  a  corporatltni.  and 
otbera.  From  a  final  order  directing  a  ver- 
dict for  defendant!  at  the  close  of  plalntltTs' 
evidence,  plaintiffs  appeal.  Affirmed. 

James  Dawson  and  Nash  ft  Nash,  for  ap- 
pellant. Dawson  ft  Hnneke^  for  respond- 
ents. 

MOUNT,  J.  Appellants  brought  this  ac- 
tion against  respondents  to  recover  damages 


for  personal  Injuries.  The  negligence  al- 
leged in  the  complaint  Is  that  tbe  respond- 
ents, who  were  merchants,  carelessly  and 
negligently  maintained  an  open  and  unguard- 
ed hatchway  on  the  main  floor  of  their  store 
building,  where  persons  entering  and  using 
said  store  for  the  purposes  of  trading  there- 
in were  liable  to  fall  Into  said  hatchway. 
It  is  then  alleged  that  appellant  E>Ta 
Dunn,  on  Decemb^  21,  1902,  while  in  said 
store  building  for  the  purpose  of  dealing 
with  said  respondents,  fell  through  said 
hatchway  to  the  basement  beneath,  breaking 
her  right  arm  and  otherwise  bruising  her. 
The  answer  of  tbe  defendants  denied  the 
allegations  of  the  complaint  and  alleged 
contributory  negligence  on  the  part  of  satd 
Eva  L.  Dunn.  When  appellants  had  Intro- 
duced all  their  evidence,  the  lower  court 
upon  motion  of  respondents,  directed  a  ver- 
dict in  favor  of  respondents.  From  this  or- 
der tbe  plaintiffs  appeal. 

The  only  question  presented  on  this  appeal 
arises  upon  the  evidence,  and  Is:  Did  tbe 
court  err  in  holding  that  the  plaintiffs'  evi- 
dence showed  no  negligence  of  defendants, 
but  did  show  contributory  negligence  on 
tbe  part  of  appellant?  The  evidence  shows 
that  respondents*  store  building  is  120  feet 
long,  north  and  south,  by  100  feet  wide,  east 
and  west.  The  entrance  is  at  the  south. 
Near  the  north  end  of  tbe  store  a  stairway 
4  feet  wide  leads  from  the  main  floor  to 
the  basement.  This  stairway  faces  west 
while  the  main  aisle  of  the  store  runs  north 
and  south.  At  each  side  of  the  stairway  rail- 
ings are  provided,  terminating  at  newel 
posts  on  each  side  of  tbe  entrance  to  the 
stairway.  Tables  were  placed  along  each 
of  the  railings  surrounding  the  stairway, 
except  at  the  entrance,  which  was  open. 
On  the  day  of  the  accident  plaintiff  Eva  L. 
Dunn  entered  the  store  and  told  one  of  the 
clerk  that  she  wanted  to  see  some  waists. 
She  was  directed  to  go  around  to  the  ne.\t 
counter.  She  went  around  to  tbe  next  coun* 
ter,  and  saw  no  waists,  but  looking  past  the 
stairway,  saw  some  waists,  and  started  to 
go  to  them,  when  she  walked  into  the  stair- 
way and  fell  to  a  landing  some  6  feet  down 
the  stairway.  She  was  wearing  colored 
glasses  at  the  time,  to  protect  her  eyes  from 
the  light  She  says  she  could  have  seen  the 
stairway,  if  she  bad  looked  down.  She  was 
looking  ahead  of  her,  and  did  not  see  it 

We  have  carefully  read  over  the  evidence.  ■ 
and  we  think  no  negligence  whatever  on  the 
part  of  respondents  is  shown.  The  stairway 
was  an  ordinary  stairway,  protected  on  both 
sides  by  railings  and  tables  next  thereto. 
It  was  not  In  the  main  aisle  of  the  store, 
but  was  crosswise  thereto,  so  that  a  person 
Intending  to  enter  the  stairway  must  turn 
at  right 'angles  from  tbe  aisle.  It  Is  not 
negligence  per  se  to  maintain  a  stairway  In 
a  store  or  public  place.  Larkin  t.  O'Nell. 
110  N.  Y.  221,  23  N.  E.  563.  And  yet  this  is 
the  only  negligence  which  from  the  evidence 
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CAB  reaionably  be  claimed.  There  arrears 
to  be  nothing  unusual  or  dangerous  about  the 
Btalrway  or  its  construction.  No  man  of 
ordinary  prudence  would  suppose  that  any 
one  possessed  of  his  natural  (acuities  would 
fall  down  it  In  the  daytime.  It  la  true  ap- 
pellant says  it  was  darfc  at  the  stairway,  but 
she  was  wearing  darkened  glasses.  Other 
witnesses  state  it  was  tight  there;  that  the 
stairway  was  within  20  feet  of  windows;  that 
it  was  broad  daylight,  being  at>out  1:30  In 
the  afternoon,  at  the  time  of  the  accident 
There  were  lights  In  the  basement.  Appel- 
lant could  readily  see  and  dlsdogulsh  waists 
some  distance  past  the  stairway.  But,  con- 
ceding that  the  stairway  was  dark,  it  Is 
shown  that  she  was  in  the  light,  and,  accord- 
ing to  her  own  statement,  could  see  past  the 
stairway  and  dlstingotsh  goods  beyond,  and 
could  have  seen  the  stairway  If  she  had 
looked.  It  passes  comprehension  that,  under 
the  drcnmstances  shown,  one  could  In  the 
light  walk  up  to  the  stairway,  turn  at  right 
angles,  and  fall  down  It,  without  being  negU- 
gent  We  think  the  court  properly  granted 
the  motioD  upon  both  the  grounds  stated, 
mie  Judgment  1>  affirmed. 

FT7LLERT0N,  C.  J.,  and  HADLBY,  DUN- 
BAB,  and  ANDERS.  J3.,  ooncnr. 


In  r«  BABNBS. 

BEBD  T.  BROWN  et  aL 

{Snpreme  Court  of  Washington.     Dea  10; 
1901) 

UINOBS—TKIIFOR^BT  OTTASDIAN— APPOinrifENT 
— NICESSITT. 

1.  Where,  In  proceedings  for  the  appointment 
of  a  euardian  for  a  minor,  there  was  do  petition 
for  the  appointment  of  a  temporary  guardian, 
and  no  finding  that  sach  guardian  was  necessary, 
but  his  appointment  would  uecessarily  result  in 
a  waste  oi  the  minor's  estate  in  the  payment  of 
fees,  sndi  appointment  was  erroneous ;  the 
permanent  guardian  being  a  proper  and  suitable 
person  to  perform  all  the  dnties  required  of 
ouch  temporary  guardian. 

Appeal  from  Superlw  Court,  Klny  County; 
W.  B.  Bell,  Jndge. 

Proceedings  for  the  ■  anwliitment  of  a 
guardian  of  the  person  and  estate  of  William 
St  M.  Barnes,  Jr.,  a  minor.  From  an  order 
appointing  a  temporary  guardian  to  collect 
the  mlnm's  estate,  John  B.  Reed,  guardian  of 
the  minor's  person  and  estate;  appeals.  Be- 
versed. 

Mttchdl  Gilliam,  for  appellant 

MOUNT,  J.  This  appeal  Is  from  an  order 
ot  the  superior  court  of  King  county  appoint- 
ing a  temporary  guardian  for  a  miuor.  In 
NoTonber,  1908,  appellant  filed  a  petition,  al- 
leging the  necessary  facts,  and  praying  that 
be  be  appointed  guardian  of  the  person  and 
estate  of  William  St  M.  Barnes,  Jr.,  a  minor; 
m  Decranher.  1903.  James  V.  Pelletier  filed  a 
similar  petition,  praying  for  bis  appoint- 


ment as  guardian  of  said  minor;  and  In  Jan- 
nary,  1904,  J.  B.  Bridges  also  filed  a  petitloh 
praying  for  Ills  appointment  as  mch  soardlan. 
No  other  petitions  were  filed. 

After  the  statutory  notice  had  been  given, 
all  three  of  these  petitions  came  on  for  hear- 
ing at  the  same  time,  and  the  lower  court 
after  hearing  the  evidence,  made  findings  as 
follows:  "That  William  St  M.  Barnes.  Jr., 
is  a  minor  of  the  age  of  alMiut  8  years;  that 
his  mother  died  when  be  was  about  8  months 
of  age;  that  ills  father  died  at  Seattle,  in 
King  county.  Wash.,  on  the  22d  day  of  No- 
vember, 1903,  and  that  for  a  long  time  prior 
to  his  death  the  father  of  said  minor  was  a 
resident  of  King  county,  state  of  Washing- 
ton, and  said  minor  lived  with  bis  said  father 
up  to  the  time  of  the  death  of  said  father 
at  said  place;  that  the  petitioner  John  B. 
Reed  is  a  resident  of  Pierce  county.  In  the 
state  of  Washington,  Is  44  years  of  age,  and 
la  a  married  man,  has  a  large  home  and  floe 
grounds  in  the  city  of  Tacoma,  where  he 
resides,  which  home  and  grounds  are  In  close 
proximity  to  a  fine  school,  and  Is  In  the  resi- 
dence district  of  said  dty,  and  said  petitioner 
Reed  and -wife  have  no  children;  and  that 
during  about  three  years,  the  said  minor  has 
lived  with  the  said  petitioner  Reed  and  wife, 
and  there  Is  a  strong  and  mutual  affection 
existing  between  said  minor  and  said  Reed 
and  wife;  that  said  petitioner  Reed  is  a  suc- 
cessful business  man,  and  has  accumulated 
property  In  the  state  of  Washington  of  the 
value  of  about  $40,000,  which  Is  all  free  and 
clear  of  Indebtedness,  and  said  Reed  and 
wife  are  people  of  high  moral  standing  in  the 
community  in  which  they  reside,  and  the 
said  petitioner  Reed  is  the  county  treasurer 
of  Fierce  county.  In  said  state;  that  said  pe- 
titioner Reed  voluntarily  offered  in  court  to 
take  care  of  the  said  child,  feed,  clothe,  and 
educate  tilm,  free  of  any  and  all  expense  to 
the  estate  of  said  minor,  and  that  said  minor 
desires  to  be  given  Into  the  custody  of  said 
petitioner  Reed  and  wife;  that  many  times 
prior  to  the  deatb  of  the  father  of  said  minor 
he,  the  father  of  said  mlnor,^  expressed  the 
wish  to  his  most  intimate  friends  that  In  case 
of  his  death  he  dealred  the  said  petitioner 
John  B.  Reed  to  have  the  car^  and  custody 
of  the  said  minor,  and  on  several  occasions 
stated  to  bis  said  friends  that  arrangements 
had  been  made  whereby  said  Reed  was  to 
have  the  guardianship  of  said  minor  in  case 
of  the  death  of  said  father;  that  the  peti- 
tioner J.  B.  Bridges  Is  a  resident  of  the  city . 
of  Portland,  Or.,  and  Is  of  the  age  of  60  years, 
and  that  the  wife  of  said  petitioner  Bridges 
resides  with  him  and  is  of  the  age  of  about 
64  years,  and  that  they  are  the  parents  of  6ve 
children,  the  youngest  of  whom  is  about  19 
years  of  age;  that  said  Bridges  is  the  father 
of  the  deceased  mother  of  said  minor;  that 
ever  since  the  said  minor  was  of  the  age  of 
about  1  year  great  bitterness  and  animoslt7 
existed  between  the  said  petitioner  Bridges 
and  the  father  of  said  minor;  that  when  said 
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min-K  was  of  the  age  of  about  10  months 
his  father  took  him  away  from  the  house  and 
home  of  the  petitioner  Bridges  by  force,  and 
placed  him  in  the  care  and  custody  of  other 
residents  of  Portland,  Or.,  where  said  minor 
remained  at  different  periods  in  all  about  two 
years;  that  at  all  of  the  said  times  the  per- 
sons liavlng  the  custody  of  said  minor  made 
DO  objection  to  the  said  petitioner  Bridges,  or 
any  member  of  his  family,  Tisiting  said 
minor;  that  the  danghters  of  said  Bridges 
visited  said  minor  about  one  week  after  said 
minor  was  first  removed  from  said  Bridges, 
and  again  about  one  week  after  that,  and 
that  thereafter,  and  until  the  death  of  the 
father  of  said  minor,  neither  the  petitioner 
Bridges  nor  any  member  of  his  family  made 
any  ^ort  whatever  to  visit  said  minor,  or 
to  send  said  minor  any  tokens  of  affection  or 
tlieir  esteem,  although  for  about  two  yetfrs 
no  objections  were  made  on  the  part  of  the 
persons  having  said  minor  In  custody  to  the 
said  petitioner  Bridges  or  any  member  of  his 
family  visiting  said  minor  as  often  as  they 
might  see  fit;  that  said  Bridges  and  his 
family  are  total  strangers  to  said  minor,  and 
said  minor  has  no  natural  affection  -for  them; 
that  said  petitioner  James  V.  Pelletler  Is  a 

single  man,  of  the  age  of  about  years, 

and  has  no  home  whatever  to  take  said 
olilld  to,  and  stated  upon  the  witness  stand 
that  be  had  no  place  to  keep  said  minor; 
that  said  petitioner  Pelletler  is  the  resident 

manager  of  the    Insurance  Company 

for  western  Washington,  which  Insurance 
company  has  written  an  accident  policy  upon 
the  life  of  the  father  of  said  minor  in  tbe 
sum  of  $5,000;  that  there  are  insurance  pol- 
icies upon  the  life  of  the  father  of  said  minor 
and  payable  to  said  minor  aggregating  the 
sum  of  $7,000.  From  the  foregoing  findings, 
the  court  concludes  that  said  petitioner  John 
B.  Reed  is  a  fit  and  proper  person  to  be  ap- 
pointed guardian  of  the  pwson  and  estate  of 
the  said  minor,  and  that  the  petitions  of 
James  V.  Pelletler  and  I.  B.  Bridges  ibould 
each  be  denied." 

Tbetieupon  tbfi  following  ordw  was  enter- 
ed: "Wherefore,  In  consideration  of  the 
IHwmlses,  It  Is  ordered  and  adjudged  that  the 
petitioner  Johp  B.  Reed  be.  and  he  is  hereby, 
appointed  permanent  guardian  of  said  minor, 
William  St.  M.  Barnes,  Jr.,  said  appointment 
to  |flke  effect  and  become  operatlTe  only 
upon  the  final  discharge  by  thla  court  of  the 
temporary  guardian  faerrtnafter  appointed 
end  named,  and  that  be  henceforward  have 
the  custody  of  said  minor,  and  that  tbe 
prayer  of  the  petitions  of  the  uld  petitioners 
J.  B.  Bridges  and  JamM  V.  Pelletier  be,  and 
the  same  are  each  hereby,  denied.  And  it  is 
further  ordered  that  A.  Brown  be,  and  he 
la  hereby,  appointed  temporary  guardian  of 
the  estate  of  tbe  said  minor,  ftir  tiie  purpose 
solely  of  'wllecting  said  insurance  poUdM 
and  reducing  tbe  other  assets  belonging  to 
the  Bsld  minor  Into  cash,  upon  his  executing 
and  filing.  In  the  form  and  manner  prescribed 


by  law,  of  a  bond  In  the  sum  of  $15,000,  aad 
to  hold  such  amounts  so  collected  until  or- 
dered by  this  court  to  deliver  the  same  into 
the  bands  of  the  said  John  B.  Reed;  and 
that  the  said  John  B.  Reed  be  not  required  to 
enter  into  any  bond  as  guardian  of  suld  iniuor 
until  such  time  as  such  funds  shall  have  been 
collected  and  are  ready  for  delivery  to  him 
as  permanent  guardian  of  said  minor." 

Mr.  Reed  appeals  from  that  part  of  tbe 
order  appointing  A.  L.  Brown  as  temporary 
guardian,  and  that  part  which  provides  that 
Mr.  Reed's  appointment  shall  take  effect  and 
be  operative  only  upon  the  final  discharge 
of  tbe  temporary  guardian.  The  respondent 
Blown  has  made  no  appearance  here,  and  no 
respondent's  briefs  have  been  filed  upon  this 
appeal. 

There  Is  certainly  no  Justification  In  the 
record  before  us,  tither  in  fact  or  law.  Cor 
that  part  of  the  order  appealed  from.  There 
was  no  petition  filed  for  the  appointing  of 
Mr.  Brown,  or  any  other  person,  as  a  tem- 
porary guardian,  and  there  is  no  finding  to 
tbe  effect  that  such  tmporary  guardian  is 
necessary.  In  fact,  It  clearly  appears  that 
tbe  appellant  Is  a  proper  and  suitable  person 
to  be  appointed  guardian  of  tbe  said  minor 
and  his  estate,  and  that  there  Is  no  necessity 
for  the  appointment  of  a  temporar;  guardian. 
The  'Permanent  guardian  Is  the  proper  per- 
son, and  the  only  one  necessary,  to  collect 
the  estate  of  the  minor.  The  necessary  re- 
sult of  such  temporary  appointment  would  be 
a  waste  of  the  estate  of  the  minor  In  the 
payment  of  fees. 

That  part  of  the  order  appealed  from  la 
therefore  reversed,  and  the  cause  is  remand- 
ed, with  instructions  to  the  lower  cour^  to  en- 
ter an  order  appointing  appellant  guardian, 
and  disallowing  any  fees  to  other  aK>lIcants; 
the  costs  of  this  appeal  to.  be  taxed  against 
respondent  A.  L.  Brown. 

FULLEBTON,  0.  J.,  and  HADLEY,  DUX- 
BAB,  and  ANDERS,  JJ.,  concur. 

PLASS  V.  MORGAN  (MBTZQBB.  Oamishe.  -. 

(Supreme  Coaxt  of  Washington.    Otc  IX 
1904.) 

rBAnnuLBiTT  cortitancb&— oujcb  nr  bdi-K— 

BUSINDM  OF  EESTAUKANT. 
1.  X^erce's  Code,  %  5346,  declares  that  it  shsll 
be  unlawful  to  purchase  any  "stock  of  goods, 
wares,  or  merdiandise"  In  bulk  for  caidj  or  on 
credit,  without  requiring  the  vendor  or  hii 
agent,  before  payment  is  made,  to  give  to  tlie 
buyer  a  sworn  statement  of  the  names  and  ad- 
dresses of  big  creditors,  etc.  HeM.  that  a  sale 
of  the  business  and  appliances  oi  a  boarding 
house  and  restaurant  was  not  exempt  from  the 
provisions  of  such  section,  and  that  a  failure 
to  comply  therewith  rendered  tbe  nle  loralid 
as  to  the  seller's  creditors. 

Aiveal  from  Bupwtor  Ooorl;  Pierce  Oouo- 
1y;  W.  O.  Chapman,  Jndge. 

Action  by  Charles  H.  Plass  against  W.  I« 
Morgan,  with  L.  A.  Metiger  am  gurnislM 
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From  a  Judgment  in  faTor  of  tlie  gamlahee^ 
plalDtlfl  appeals.  UeveneA. 

F.  8.  Blattner,  for  appelant   F.  Oampbell, 

for  respondent 

DUNBAR,  J.  Appellant  commenced  this 
action  to  recover  judgment  against  the  de- 
fendant, and  in  such  action  caused  a  writ 
of  garnishment  to  be  served  on  the  respond- 
ent, who  answered  that  he  had  no  property 
or  effects  belonging  to  the  defendant.  The 
plaintiff  controTerted  said  answer  by  the  fol- 
lowing affidavit;  •Charles  H.  Plass,  being 
first  duly  sworn,  on  oath  deposes  and  says: 
That  he  Is  not  satisfied  with  the  answer  of 
the  garnishee  herein,  and  has  good  reason 
to  believe  and  does  believe  that  the  answer 
of  said  garnishee  Is  Incorrect  In  this:  that 
on  the    day  of  March,  1008,  the  de- 

fendant herein  was  engaged  In  the  business 
of  conducting  a  boarding  honse  and  restau- 
rant; that  on  said  day  the  garnishee  defend- 
ant herein  purchased  all  the  goods,  wares, 
and  merchandise  in  balk  of  said  defendant 
for  cash,  and  paid  the  said  defendant  there- 
for; that  said  garnishee  defendant,  before 
paying  safd  defendant  did  not  demand  of 
and  receive  from  said  defendant  a  sworn 
stotement  containing  the  names  and  ad- 
dresses of  the  creditors  of  said  defendant 
and  did  not  pay  or  see  that  the  purchase 
money  of  said  property  or  any  part  thereof 
was  applied  to  the  payment  of  the  bona  fide 
claims  of  the  creditors  of  said  defendant; 
that  said  stock  of  goods,  wares,  and  mer- 
chandise was  at  said  time  fairly  and  rea- 
sonably worth  the  sum  of  $600;  that  at  said 
time  affiant  was  a  creditor  of  said  defend- 
ant for  the  sum  sued  upon  herein,  the  same 
being  on  account  of  goods,  wares,  and  mer- 
chandlse  sold  and  delivered  to  said  defend- 
ant In  the  conduct  of  the  aforesaid  busi- 
ness." The  garnishee  defendant  demurred 
to  the  reply  and  affidavit  of  the  plaintiff  on 
the  following  grounds,  to  wit:  "(1)  The  said 
reply  and  affidavit  does  not  state  facts  suffi- 
cient to  controvert  the  answer  of  said  L.  A. 
Metzger.  the  garnishee  In  this  case.  (2)  That 
it  appears  upon  the  face  of  said  affidavit  and 
reply  that  the  law  of  1901,  applicable  to  the 
sale  of  merchandise  in  bulk,  does  not  apply 
In  this  case."  This  demurrer  was  sustained, 
the  writ  of  garnishment  dismissed,  and  the 
garnishee  discharged,  with  judgment  for 
costs.  Judgment  was  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
sum  of  $184.  From  the  judgment  of  the 
court  sustaining  the  demurrer  and  dismissing 
the  garnishment  proceeding,  HOm  appeal  was 
taken. 

So  that  the  only  question  that  is  presented 
is  whether  or  not  section  5346,  Pierce's 
Wash.  Code,  ai^lles  to  a  transaction  of  the 
kind  set  forth  In  the  plaintiff's  controverting 
affidavit  The  section  is  as  follows:  "It 
shall  be  the  duty  of  every  person  who  shall 
bargain  for,  or  purchase  any  stock  of  goods, 
wares  or  merchandise  in  bulk,  for  cash,  or 
78  P.— 00 


on  credit  before  paying  to  the  vendor,  or 
bis  agent  or  representative,  or  delivering 
to  the  vendor,  or  his  agent  any  part  of 
the  purchase  price  thereof,  or  any  promissory 
note,  or  other  evidence  th^efor,  to  demand 
of  and  receive  from  such  vendor,  or  agent 
•  •  ♦  a  written  statement  sworn  to  sub- 
stantially as  hereinafter  provided,  of  the 
names  and  addresses  of  all  the  creditors  of 
said  vendor,  to  whom  said  vendor  may  be 
indebted,  together  with  the  amount  of  the 
indebtedness  due  or  owing,  and  to  become 
due  or  owing,  by  said  vendor  to  each  of  such 
creditors;  and  it  shall  be  the  duty  of  said 
vendor,  or  agent  to  furnish  such  statement, 
which  shall  be  verified  by  an  oath.  •  •  *" 
It  is  contended  by  the  respondent  that  the 
law  uses  the  special  term  "stock  of  merchan- 
dise," which,  according  to  accepted  Bngllsh 
definitions,  relates  to  the  business  of  mer:; 
cbandislng  alone,  and  was  clearly  so  Intend- 
ed by  the  Legislature;  that  courts  will  not 
BO  construe  the  language  of  the  statute  as 
to  make  it  Include  that  which  Its  plain  and 
usual  meaning  will  not  Import,  or  render  Its 
application  absurd  or  ridiculous  in  Its  opera- 
tion. 

The  learned  counsel,  however,  does  not 
strlctiy  quote  the  language  of  the  statute. 
It  does  not  use  the  special  term  "stocks  of 
merchandise,"  but  uses  the  term  "any  stock 
of  goods,  wares,  or  merchandise  in  bulk." 
The  worti  "any"  is  comprehensive,  and  so  is 
the  word  "stock."  There  Is  no  limit  placed 
by  the  Legislature  on  the  meaning  of  the 
word  "stock."  A  stock  of  goods  may  mean, 
under  the  plain  language  of  the  statute,  a 
great  many  different  kinds  of  goods,  different 
kinds  of  wares,  or  different  kinds  of  mer- 
chandise. It  was  the  evident  Intent  of  the 
Legislature  to  prevent  the  perpetration  of 
fraud  upon  the  creditors  of  people  who  are 
engaged  In  business,  and,  while  there  seems 
to  be  no  authority  submitted  on  this  proposi- 
tion, and  none  that  we  have  been  able  to 
obtain,  we  do  not  see  our  way  clear  to  ex- 
empt the  defendant  In  this  case  from  the  lia- 
bilities Imposed  by  this  statute,  or'to  deprive 
his  creditors  of  the  protection  which  It  seems 
to  guaran^  to  those  who  furnish  goods  to 
parties  engaged  in  business.  ,  Section  S340 
throws  some  light  upon  what  the  intention 
of  the  Legislature  was,  where  it  Is  provided: 
"Any  sale  or  transfer  of  a  stock  of  goods, 
wares  or  merchandise  out  of  the  usual  or  or- 
dinary course  of  business  or  trade  of  the 
vendor,  or  whenever  substantially  the  entire 
business  of  trade  therefor  conducted  by  the 
vendor,  shall  be  sold  or  conveyed  or  when- 
ever an  interest  In  or  to  the  business  or  trade 
of  the  vendor  Is  sold  or  conveyed,  or  attempt- 
ed to  be  sold  or  conveyed,  shall  be  deemed  a 
sale  and  transfer  In  bulk  In  contemplation 
of  this  act."  It  seems  to  us  that  to  give  the 
construction  to  this  statute  that  was  placed 
upon  It  by  the  trial  court  would  be  to  limit 
the  effect  which  was  Intended  by  the  Legis- 
lature in  the  passage  of  the  act 
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Tbe  judgment  will  be  reversed,  wltb  In- 
etructlons  to  OTorrale  the  demorrer  to  tbe 
eontroTertlng  affldaTit 

FULLERTON.  O.  and  HADLET,  A.N- 
DKBS.  and  AIOUNT,  JJ,  concur. 


GRANT  T.  WALSH. 
(Supreme  Court  of  Washington.    De&  18, 

1904.) 

OORTBAOT  —  BREACH— ACTIOH—PLIADIKQ— IT- 
IDBNCB— «ADBB  Of  ACTIOn— SUV* 
7ICISNCT  OV  PBOOF. 

l.A  complaint  alleged  that  a  contract  be- 
tween plaintiff  and  defendant  required  defend- 
ant to  incorporate  a  company  and  issue  a  spec* 
ified  number  of  shares  to  plaintiff  and  to  oth- 
ers; that  all  the  shares  required  to  be  issued 
b7  defendant  to  the  others  had  not  been  issued, 
but  that  defendant  had  issued  a  number  of  such 
shares  to  faimaelf;  and  that  the  others  had  as- 
signed their  rights  to  plaintiff.  Held  that, 
though  there  was  no  proof  to  sustain  the  alle- 

Sation  that  defendant  had  IsBued  the  shares  to 
imself,  the  other  being  substantiated,  it  was  ei^ 
ror  to  sustain  a  motion  for  a  nonsuit  on  the 
theory  that  the  action  was  one  for  conversion, 
since,  under  the  provisions  of  the  Code,  tbe 
complaint  is  a  plain  statement  of  the  (acts  on 
which  plaintiff  relies,  and  the  allegations  show- 
ed a  breach  of  contract. 

Appeal  from  Superior  Court,  Spokane 
County;  Geo.  W.  Belt  Judge. 

Action  by  James  S.  Grant  against  Michael 
M.  WalHb.  From  a  judgment  In  favor  of 
defendant,  plaintiff  appeals.  Reversed. 

B.  a  Mosby.  for  appellant  H.  B.  Btool- 
flre  and  Jobn  O.  Kleber,  tor  re^HHident 

DUNBAR,  J.  This  Is  an  action  by  the 
appellant  wbo  vras  tbe  locator  and  owner 
of  tbe  Buckhom  mining  claim,  sltnated  In 
Okanogan  county,  state  of  Washington,  up> 
on  a  written  agreement  entered  Into  between 
tbe  appellant  and  tbe  respondent;  tbe  re- 
spondent acting  as  tmstee  for  certain  otbte 
parties  referred  to  in  the  agreement  vis., 
Patrick  Donley,  Gustavus  A.  Hutchinson, 
and  Jobn  J.  Stephens.  The  paper  writing  or 
agreemmt  referred  to  is  In  the  words  antf 
figures  following: 

"Escrow  Deed.  Jas.  Grant  to  M.  M. 
Walsh.  To  Republic  Bank:  %  in.  in  Buck- 
hom M.  claim,  Myers  Ck.,  Qkanogan  Co., 
Wash.  Consideration  f200— -to  be  paid  to 
said  Grant  on  recript  by  this  bank  of  a  sat- 
isfactory abstract  of  title  to  said  mining 
claim,  then  this  deed  to  be  delivered  to  said 
Walsh;  he  is  to  incorporate  the  said  Bnck- 
hom  Mining  claim;  the  capital  stock  of  said 
Incorporation  Is  not  to  exceed  1,000,000 
shares  of  tbe  par  value  of  $1  per  share,  non- 
assessable; 150,000  shares  of  said  capital 
stock  is  to  be  delivered  to  tbe  said  Jas.  S. 
Grant  as  soon  as  corporation  la  complete; 
not  less  than  300,000  shares  of  said  stock  to 
be  placed  as  Treasury  stock  for  tbe  exclu- 
sive benefit  of  tbe  corporation;  the  remain- 
der of  tbe  stock  to  t>e  divided  equal  between 


said  Walsh  and  other  owners  other  tliaa 
aald  Grant;  in  case  all  agreements  above 
mentioned  are  not  well  and  truly  carried  out 
by  said  parties,  tben  this  deed  to  be  void 
and  of  no  ^ect  [Signed]  M.  M.  Walsh. 
James  S.  Grant  Witness:  J.  EL  Hughes. 
June  20th,  1808." 

Tbe  complaint  alleges  that  tbe  abstract 
was  furnished  and  the  deed  delivered;  that 
subsequently  the  defendant  together  with 
the  otber  owners  of  said  mining  claim.  In 
Ilea  of  incorporating  a  company  to  take  over 
said  daim,  conveyed  to  a  comi>any  already 
Incorporated.  namely,  tbe  Monterey  Gold 
Mining  Company,  the  whole  of  said  Buctc- 
hom  mining  claim,  to  all  of  which  the  platn- 
tlff  consented  as  a  virtual  compliance  with 
and  performance  of  said  agreement  requir- 
ing tbe  defendant  to  Incorporate  said  claim: 
that  the  said  Monterey  gold  mining  claim 
was  tben  and  Is  now  incorporated  under  tbe 
laws  of  the  state  of  Washington,  with  a 
capltel  stock  of  1,000,000  shares,  with  a  par 
value  of  f  1  per  share,  and  nonassessable.  It 
Is  alleged  that  150,000  shares  of  the  stock  of 
said  company  were  delivered  to  the  plalnUff 
herein  in  bis  own  right;  that  300,000,  and  no 
more,  shares  of  the  stock  of  said  company 
were  placed  and  retained  in  the  company 
treasury  for  tbe  exclusive  benefit  of  the  said 
corporation;  that  tbe  otber  owners  of  tbe 
Buckhom  mining  claim  who  are  alluded  to 
in  said  agreement  were,  besides  tbe  defend- 
ant himself,  only  John  J.  Stephens,  Gustavus 
A.  Hntehinson,  and  Patrick  Donley;  that  tbe 
balance  of  shares  of  said  stock,  to  be  equally 
divided  among  the  other  said  owners,  in- 
cluding the  defendant  was  550,000  sbarea; 
that  there  was  actually  divided  among  the 
aforesaid  Stephens,  Hutchinson,  and  Donley, 
and  to  them  dellv^^  in  compliance  with  the 
terms  of  aald  agreement,  altogether,  but  262.- 
600  shares  of  tbe  stock  of  the  said  Monterey 
Gold  Mining  Company;  that  tbe  defendant 
wltlioat  authority,  caused  to  be  Issued  and 
ddlTwed  to  himself  the  entire  rmalnlng 
amount  of  said  stock,  namely,  287,500  shares; 
and  it  Is  alleged  that  of  tbe  550,000  shares 
to  be  equally  divided  as  aforesaid,  there  re- 
mained undivided  and  undelivered  to  said 
Stephens,  Hutchinson,  and  Donley  a  bal- 
ance of  160,000  shares;  fliat  the  interests  of 
tbe  said  Hutchinson,  St^hens,  and  Donley 
in  tbe  undivided  shares  were  duly  assigned, 
for  a  valuable  consideration,  to  tbe  plaintiff; 
that  all  of  tbe  precedent  conditions  of  the 
aforesaid  agreement  which  were  to  be  per>> 
formed  by  tbe  plaintiff  have  been  by  him 
performed;  that  tbe  defendant  though  often 
requested  to  execute  tbe  said  agreement  by 
delivering  and  transferring  to  tbe  plaintiff, 
as  assignee  of  said  Donley,  Stephens,  and 
Hntohinson,  the  balance  of  the  shares  of 
stock  stipulated  for  in  the  agreemrat  afore- 
said, had-  wantonly  and  wrongfully  refused 
to  make  such  delivery  aad  transfer;  al- 
leging damages  for  such  detention.  The 
complaint  Is  too  long  to  set  forth  In  this 
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opinion,  bnt  tho  Bnl)8tantla1  and  material 
portions  of  the  complaint  are  as  quoted 
above.  We  are  ref^rlog  now  to  the  second 
amended  complaint  The  answer  substan- 
tially denies  the  aHegatlons  of  the  complaint; 
denies  that  the  stock  of  the  Monterey  Gold 
Mining  Company  was  of  any  value  what- 
ever; denies  that  the  paper  writing  set  forth 
in  the  complaint  was  an  agreement  between 
the  parties  to  the  action,  but  alleges  that  It 
was  only  a  partial  memorandum  of  the  ac- 
tual agreement,  which  was  a  verbal  agree- 
ment, and  was  entered  Into  only  for  the  pur- 
pose of  governing  the  action  of  the  Republic 
Bank  In  making  the  delivery  of  the  deed  by 
Grant  to  the  defendant  for  the  undivided 
Interest  owned  by  said  Grant  In  said  Buck- 
horn  mining  claim;  and  alleges  that  the  said 
Hutchinson,  Stephens,  and  Donley  had  no 
Interest,  either  legal  or  equitable,  In  the 
287,000  shares  mentioned  In  the  complaint; 
that  they  had  no  interest,  eltlm  legal  or 
equitable,  In  the  one-half  Interest  In  said 
claim  which  plaintiff  transferred  to  defend* 
ant,  nor  did  they,  or  either  of  them,  pay  any 
part  of  the  consideration  for  which  plaintiff 
transferred  to  defendant  the  eald  one-half 
Interest  In  the  said  claim,  nor  was  the  said 
paper  writing  made  for  their  benefit,  or  ei- 
ther of  them,  nor  did  tbey,  or  either  of  them, 
ever  transfer  any  property  to  the  defendant, 
of  the  said  company,  as  a  compliance  with 
its  terms,  bnt  that  all  demands  of  the  plain- 
tiff as  to  the  purchase  of  the  said  half  In- 
terest In  the  said  claim  and  of  said  agree- 
ment and  paper  writing  were  fully' satisfied 
by  the  delivery  to  the  plaintiff  by  the  defend- 
ant of  $200  in  cash,  and  by  the  transfer  to 
the  plaintiff  by  the  defendant  of  160,000 
shares  of  the  stock  in  the  Monterey  Gold 
Mining  Company,  and  that  the  plaintiff  re- 
ceived the  same  as  full  settlement  of  the 
said  agreement  and  paper  writing;  and  that 
every  condition  of  the  agreement  entered  In- 
to between  the  plaintiff  and  the  defendant 
had  been  performed  by  the  defendant.  The 
reply  denied  the  afilrmative  matter  of  the 
answer.  The  answer  and  reply  are  also  long 
and  circumstantial,-  bnt  upon  these  material 
Issues  the  case  went  to  trial.  After  the  in- 
troduction of  the  testimony  of  the  plalhtlff, 
the  defendant  moved  for  a  nonsuit  on  the 
ground  of  Insufficiency  of  the  evidence  to 
sustain  the  plaintiff's  complaint  This  mo- 
tion was  granted  by  the  court,  on  the  theory 
that  the  action  was  an  action  for  conversion, 
and  that  it  had  not  been  shown  that 
stock  was  or  had  been  In  the  possession  of 
the  defendant.  Judgment  was  entered  In 
favor  of  the  defendant  for  costs,  and  this  ap- 
peal Is  prosecuted  from  such  Judgment. 

We  think  the  court  erred  in  sustaining  the 
motion  for  nonsuit  Under  the  provisions  of 
onr  Code,  a  complaint  Is  a  plain  statement 
of  the  facts  upon  which  the  plaintiff  relies 
for  relief.  The  facts  as  stated  In  this  com- 
plaint are  that  an  agreement  was  entered 
Into  between  the  plaintiff  and  the  defend- 


ant, vrhlch  agreement  bound  the  defendant 
to  incorporate  a  company,  Issue  100,000 
shares  to  the  plaintiff,  deposit  300,000  shares 
as  treasury  stock,  and  to  Issue  the  balance 
of  the  1,000,000  shares^whlch  was  to  be 
the  amount  of  the  shares— equally  between 
the  defendant  and  the  other  owners,  who 
were,  according  to  the  plaintiff's  contention, 
Donley,  Hutchinson,  and  Stephens;  and,  ac- 
cording to  the  allegations  of  the  complaint 
this  agreement  had  only  been  partially  per- 
formed, and  287,000  of  the  shares  which 
were  to  have  been  Issued  to  the  respondent 
and  the  others  mentioned  bad  not  been  Is- 
sued. It  is  true  that  the  complaint  alleges 
that  the  respondent  bad  these  shares  Issued 
to  himself,  and  It  is  also  true  that  there  was 
no  proof  to  sustain  this  allegation.  But  the 
other  allegation  of  the  complaint — that  the 
defendant  had  refused  to  carry  out  the  condi- 
tions of  the  contract  by  refusing  to  Issue 
this  stock  to  the  j>artlea  to  whom,  under  the 
agreement  It  was  to  have  been  issued — Is  a 
good  allegation  of  violation  of  the  contract 
If  the  defendant  had  neglected  or  refused  to 
have  issued  to  the  plaintiff  the  150.000 
shares  of  stock  which  the  contract  provided 
should  be  delivered  to  the  plaintiff,  there  Is 
no  question  but  that  the  plaintiff  would  have 
had  an  action  against  the  defendant  for  a 
violation  of  his  contract;  and  he  could  not 
have  had  an  action  against  the  corporation, 
for  he  had  no  contractual  relations  with  the 
corporation,  his  contract  being  exclusively 
with  the  defendant  The  other  parties  to 
the  contract,  namely,  Stephens,  Hutchinson, 
and  Donley,  would  have  had  the  same  right 
of  action  against  the  defendant  If  the  amount 
of  shares  which  he  agreed  to  Issue  to  them 
had  not  been  Issued  In  accordance  with  the 
agreement  The  assignment  of  their  right  to 
these  shares  to  this  plaintiff  carried  with  It 
all  the  rights  that  the  assignors  had  against 
the  defendant  Hence  he  had  a  right  to 
bring  this  action  on  the  assigned  claims 
against  the  defendant  for  a  violation  of  the 
contract 

We  think  there  was  sufficient  testimony 
offered  by  the  plaintiff,  which,  if  uncontra- 
dlcted,  would  have  sustained  a  judgment 
against  the  defendant .  for  violating  bis  con- 
tract. That  being  true,  there  was  sufflclent 
to  submit  to  the  Jury,  and  the  Judgment  will 
therefore  be  reversed,  with  Instmctlonff  to 
try  the  Issues  on  the  pleadings  as  finally 
settled  by  the  trial  court 

FUI-LERTON,  C.  J.,  and  ANDERS, 
MOUNT,  and  HADICT,  TJ.,  concur. 


BKLUND  et  al.  v,  HOPKINS  et  aL 
(Supreme  Court  of  Washington.    Dec.  13, 
1904.) 

lUUDULINT  CONVBTANCEB— SAU:S  IN  BULK  — 
STATUTES — C0N8TBUCT10H. 

1.  Laws  1901.  p.  222,  c.  109.  8  1.  provides  that 
every  ou  who  purchases  a  stoat  of  goods  in 
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balk  shall  demand  from  the  vendor  a  written 
verified  itatement  of  the  name*  and  addressee 
of  all  the  creditors  of  the  vendor,  and  pre- 
scribes the  tonn  of  the  oath,  which  is  to  the 
effect  that  the  statement  contains  the  names  of 
aU  the  vendor's  creditors,  and  that  there  are 
no  creditors  holding  claims  on  account  of  goods 

Eurchased  npon  credit,  or  on  account  of  money 
ori'owed  to  carrv  on  the  businese  other  than 
as  set  forth  in  the  statement.  Section  2  pro- 
vides that  when  any  person  shall  purchase  a 
stock  of  goods  without  having  received  the  state- 
ment provided  for,  and  without  seeing  that  the 
pardiase  money  is  applied  to  the  payment  of 
the  vendor's  creditors,  the  sale  shall  be  void. 
Section  3  provides  that  any  vendor  who  shall 
knowingly  make  a  statement  which  shall  not  in- 
clude the  names  of  all  his  creditors  shall  be 
deemed  guilty  of  perjury.  Held,  that  the  act  ap- 

Slles  to  and  protects  all  the  creditors  of  the  ven* 
or  of  a  stock  of  merchandise  in  bulk,  and  is 
not  limited  merely  to  wholesalers  and  lenders 
of  money  to  carry  on  the  business  by  the  portion 
of  the  oath  to  the  effect  that  there  an  no  cred- 
Iton  holding  claims  oa  aoconnt  of  goods  pnr* 
diased  on  credit,  or  on  account  of  money  Dor- 
rowed  to  carry  on  the  business. 

Appeal  from  Superior  Court;  Spokane  Coun- 
ty; Qeo.  W.  Belt,  Judge. 

Action  by  James  Hopkins  against  Ernest 
Bklund,  in  which  Judgment  was  rendered  for 
plalntlfF,  and  execntion  was  Issued  and  levied 
on  a  stock  of  goods  which  was  claimed  by 
A.  Bklund  and  another  under  Balllnger'a 
Ann.  Code*  &  St.  S  6061.  On  a  trial  of  the 
Issue  In  the  snperlor  court  on  appeal  from  a 
Justice  of  the  peace,  a  verdict  was  directed 
against  the  claimants,  after  which  a  new 
trial  was  granted,  and  plaintiff  and  the  con- 
stable who  made  the  levy  appeal.  Reversed. 

John  A.  Pierce,  for  appellants.   Roche  ft 

Onsteln,  for  respondents. 

MOUNT,  J.  In  March,  1903,  one  Kmeat 
Bklund  was  conducting  a  second  hand  store 
in  Spokane.  On  the  26tb  day  of  March  he 
sold  his  business  and  the  whole  of  the  goods, 
wares,  and  merchandise  In  stock  to  respond- 
ents, without  attempting  to  comply  with  the 
act  of  1901  relating  to  the  sale  and  transfer 
of  goods,  wares,  and  mM«handlse  In  bulk. 
At  that  time  Ernest  Bklund  was  Indebted  to 
appellant  Hopkins  for  services- as  an  attorney 
at  law.  After  the  sale  Hopkins  obtained  a 
judgment  against  Emeet  Eklund  In  the  Jus- 
tice court.  An  execution  was  issued  upon 
this  Judgment  and  placed  In  the  hands  of 
appellant  Baling,  a  eonstable,  for  service, 
baling  levied  upon  the  stock  of  goods  and 
merchandise.  Thereupon  respondents  claim- 
ed the  goods  under  the  provisions  of  section 
6661,  2  Ballinger's  Ann.  Codes  &  St  There- 
after a  trial  was  bad  before  a  Justice  of  the 
peace,  who  found  against  the  claimants  and 
in  favor  of  the  appellants.  Subsequently  the 
respondents  appealed  to  the  superior  court  of 
Spokane  county,  where  a  trial  of  the  same 
issues  was  had  before  the  court  and  a  Jury. 
The  superior  court  after  hearing  the  claim- 
ants' evidence,  directf-d  a  verdict  in  favor  of 
appellants  on  the  ground  that  the  sale  of  the 
goods  by  Ernest  Eklund  to  respondents  was 
void.   Subsequently  the  superior  court  upon 


motion  of  respondents,  granted  a  new  trial 
u^n  the  ground  that  the  appellant  Hopkins 
was  a  general  creditor  of  said  Bmest  Ek- 
lund, and  not  a  creditor  on  account  of  goods, 
wares,  and  merchandise  purchased  by  said 
Bmest  Bklund.  or  on  account  of  money  bor- 
rowed to  carry  on  the  business  of  which  said 
goods  were  a  part  This  appeal  Is  prose- 
cuted &om  the  order  granting  a  new  trIaL 

The  only  real  question  presented  is  wheth- 
er the  act  of  1801  (Laws  1901,  p.  222,'  c.  109) 
relating  to  the  purchase,  sale,  and  transfer 
of  stocks  of  goods,  wares,  and  merchandise 
in  bulk  applies  only  to  certain  creditors,  or 
applies  to  all  the  creditors  of  the  vendor 
alike.  Respondents  argue,  and  the  lower 
court  held,  that  the  act  applies  only  to  those 
creditors  "for  or  on  account  of  goods,  wares, 
or  merchandise  purchased  upon  credit  or  on 
account  of  money  borrowed  to  carry  on  the 
business."  Section  1  of  this  act  provides: 
"It  shall  be  the  duty  of  every  person  who 
shall  •  •  •  purchase  any  stock  of  goods, 
wares  or  merchandise  In  bulk  *  *  *  to 
demand  of  and  receive  from  such  Tendor 
*  *  *  a  written  statement  sworn  to  sutv 
j  stantlally  as  hereinafter  provided,  of  the 
I  names  and  addresses  of  all  the  creditors  of 
I  said  vendor,  to  whom  said  vendor  may  be 
indebted,  together  with  the  amount  of  the 
indebtedness  due  *  •  *  each  of  such  cred- 
itors; and  It  shall  be  the  duty  of  said  vendor, 
or  agent  to  famish  such  statement  which 
Bball  be  verified  by  an  oath  to  the  following 
effect:    'State  of  Washington,  County  of 

  ss^.   Before  me  personally  appeared 

  (vendor,  or  agent  as  the  case  may 

be),  who  being  by  me  first  duly  sworn  upon 
his  oath  doth  depose  and  say  that  the  fore- 
going statement  contains  the  names  of  all 
of  the  oeditors  of  '  (the  name  of  the 
'vendor)  together  with  their  addresses,  and 
that  the  amount  set  opposite  each  of  aald 
reopectlTe  names  is  the  amount  now  due  and 
owing,  and  which  shall  become  due  and 

owing  by    (vendor)  to  such  creditors, 

and  that  there  are  no  creditors  holding  claims 
due,  or  which  shall  become  due  for  or  on 
account  of  goods,  wares  or  merchandise  por- 
I  chased  upon  credit  or  on  accoont  of  money 
borrowed  to  carry  on  the  business  of  which 
;  said  goods  are  a  part  other  than  as  set  forth 
I  in  said  statement  and  in  this  affidavit,  are 
within  the  personal  knowledge  of  aflHant. 
Subscribed  and  sworn  to  before  me  this 

 day  of  ,  100-.'  "   Section  2  pro- 

vld'es  that  whenever  any  person  shall  pur- 
chase any  stock  of  goods  without  having  first 
received  from  the  vendor  the  statement  pro- 
vided for,  and  without  paying  or  seeing  to 
,  It  that  the  purchase  money  Is  applied  to  the 
;  payment  of  the  bona  fide  claims  of  creditors 
I  of  the  vendor,  as  shown  on  said  statement, 
share  and  share  alike,  such  sale  shall  be 
fraudulent  and  void.    Section  3  provides  that 
any  vendor  of  any  stock  of  goods  who  shall 
knowingly  or  willfully  make  a  statement 
which  shall  not  Include  tlw  names  of  all  the 
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credlton  of  said  Tvnior,  with  the  aggregate 
amount  due  and  to'  become  due  each  of  them, 
■hall  be  deemed  guilty  of  perjury.  It  seems 
perfectly  clear  that  this  act  requires  a  state* 
ment  by  the  vendor  of  "all  the  creditors.** 
There  la  no  distinction  made  In  the  act  be- 
tween claasM  of  iredltors.  unless  It  Is  found 
in  the  ft»rm  of  the  oath  which  the  act  pro- 
vides nrast  be  attached  to  the  statement 
The  latter  part  of  the  oath  requires  the  vend- 
or to  say,  "And  that  there  are  no  creditors 
holding  claims  due,  or  which  shall  become 
due  for  or  on  account  of  goods,  wares  or 
mer<Aandlse  purchased  upon  credit  or  on  ac- 
count o^  money  borrowed  to  carry  on  the 
business  of  which  said  goods  are  a  part,  other 
than  as  set  forth  In  said  statement."  This 
language  In  the  form  of  the  verification  can- 
not be  held  to  change  the  scope  of  the  stat- 
ute, where  the  Intention  of  the  act  Is  clearly 
to  Include  all  wedltors  without  distinction, 
and  treat  them  all  alike.  The  first  part  of 
the  oath  requires  the  vendor  to  say  that  the 
statement  contains  the  names  of  all  the  cred- 
itors of  the  vendor.  The  ol^ect  of  this  act 
was.  no  doubt,  to  protect  wholesale  mer- 
chonto  portlculariy  against  fraudulent  sales 
hy  retailers;  hut  Uie  act  by  Ite  terms  pro- 
tects all  creditors  of  merchante  alike.  Mc- 
Danlels  v.  Connelly  Shoe  Co..  30  Wash.  649, 
71  Pac.  87,  60  L.  B.  A.  947,  94  Am.  St  Bep. 
888.  The  evident  purpose  of  the  last  clause 
of  the  verlflcatlon  above  referred  to  waa  to 
emphaslae  the  fact  that  the  list  or  statement 
to  which  It  was  attached  contained  the 
names  of  all  l&e  creditors,  and  that  there 
were  no  creditors  of  particular  classes  left 
ont  This  clause  adds  nothing  to  the  facto 
stated  previously  in  the  veriflcattoi,  and  It 
takes  nothing  away;  It  simply  confuses. 
The  Iowa  court  was,  no  doubt  misled  as  to 
the  meaning  of  the  act  by  this  language  In 
the  veriflcatlon,  and  for  that  reason  granted 
a  new  trial.  The  verdict  was,  we  think, 
properly  directed  vipon  the  facts,  for  the  rea- 
son that  the  act  applies  to  all  the  creditors 
of  the  vendor  of  stocks  of  merchandise  in 
bulk. 

The  atAer  granting  a  new  trial  Is  therefore 
reversed,  and  the  cause  remanded,  with  In- 
structions to  the  lower  court  to  enter  a  Judg- 
ment upon  the  verdict  ta  favor  of  the  appel- 
lants. 

FULLBBTON.  0.  J.,  and  HADLSY,  DUN- 
BAR, and  ANDBBS,  JJ.,  coocnr. 


McNAIB  St  Dx.  V.  INOEBRIOTSBN  et  al. 
(Supreme  Coart  of  Washington.    Dec  18. 

1904.) 

OOUCUNITT  PBOPKBTT— ASSESSinnr  I,IBI!T&— 
TOBacLOSURE— PARTIES— ESTOPPU/— 
PLEAniNO — DEMURRER. 

1.  A  wife  is  a  necessary  party  to  an  action 
to  foreclose  a  dty  assessment  lien  on  commnn- 
Ity  property. 

2.  Where,  in  a  anit  to  set  aside  a  cloud  on 
plaintiffs'  title  to  certain  land  arising  from  the 


foreclosure  of  a  city  asseasment  Hen,  the  com- 
plaint did  not  altege  ttiat  plaintiff  were  non- 
residents at  tbe  time  the  forecloHure  proceedings 
were  instituted,  but  did  allege  that  such  real 
estate  was  at  all  times  community  property  of 
tbe  plaintiffs,  which  fact  was  known  to  defend- 
ants end  to  the  city,  and  its  attorney,  or  could 
have  been  ascertained  by  reasonable  diligence, 
no  question  of  estoppel  of  tbe  wife  to  urge  her 
interest  In  the  property  by  reason  of  the  fact 
that  the  plaintiffs  were  nonresidents,  that  the 
record  title  waa  in  the  husband,  and  that  she 
had  failed  to  give  notice  of  her  interest  by  filing 
an  instrument  io  writing  setting  forth  ner  in- 
terest, as  authorized  by  Pierce's  Code,  S  3892. 
oonid  be  raised  on  demurrer  to  the  complaint.  • 

Appeal  from  Superior  Court  Ctaehalis 
County;  Mason  Irwin,  Judge. 

Action  by  Alex  McNaIr  and  wife  against 
M.  Ingebrlgtsen,  treasurer  of  tbe  Aberdeen 
Longshoreman's  Union,  and  others.  A  Judg- 
ment was  entered  In  favor  of  defendants,  and 
plaintiffs  appeal.  Beversed. 

John  0.  Hogan,  for  appellanta.  Wm.  O. 
McKlnlety,  for  respondents. 

DUNBAR,  J.  Tbe  complaint  alleges,  In 
Bubstauce,  that  the  appellants  are  husband 
and  wife;  that  while  such  husband  and  wife, 
on  August  6,  1802,  they  became  owuerB  by 
purchase  of  a  parcel  of  land  situated  in  Aber- 
deen, and  particularly  described  in  tbe  com- 
plaint which  property  thereupon  became 
and  afterwards  remained  tbe  community 
property  of  appellants;  that  upon  the  24tb 
of  November,  1900,  tbe  city  of  Alierdecn,  a 
municipal  corporation  of  tbe  third  class, 
commenced  an  action  In  tbe  superior  court  of 
Cbebalis  county  for  tbe  foreclosure  of  an  al- 
>  leged  local  assessment  lien  for  street  im- 
i  provementa  on  tlils  lot  for  tbe  sum  of  $3.81; 
that  thereafter,  on  the  20tb  day  of  January, 
1901,  the  superior  court  of  Cbebalis  county 
entered  a  pretended  Judgment  and  decree  of 
foreclosure  and  sale  in  said  entitled  action, 
and  that  thereafter,  on  tlie  16th  day  of  No- 
vember, 1901,  tbe  sberlff  of  Cbebalis  county, 
pursuant  to  a  pretended  execution  issued  out 
of  said  court  upon  said  decree  and  Judgment 
made  a  pretended  sale  of  the  real  estate  of 
plaintiffs  hereinbefore  described  to  tbe  de- 
fendant In  this  action,  and  issued  bim  a  pre- 
tended certificate  of  sale,  and  that  thereafter 
the  sherUT  executed  a  pretended  sheriff's  deed 
purporting  to  convey  to  him  the  lands  of  tbe 
plaintiffs  hereinbefore  described,  wbicb  said 
deed  was  filed  In  the  auditor's  office  of  Che- 
halls  coimty,  and  constitutes  a  cloud  upon 
the  title  of  plaintiffs  In  and  to  said  real  es- 
tate described;  that  In  said  action  the  sole 
defendant  was  the  husband,  Alex.  McNair, 
bis  wife  not  having  been  made  a  party;  and 
alleges  tbe  tender  to  defendant  of  tbe  taxes 
paid.  A  demurrer  was  interposed  to  tbis 
complaint  which  was  sustained  by  tbe  court 
upon  tbe  ground  that  tbe  same  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  plaintiffs  electing  to  stand  upon  tbelr 
complaint,  Judgment  was  entered.  From 
sueh  judgment  this  appeal  was  prosecuted. 
Appellanta  urge  two  contentions  In  this 
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caae:  FIiBt  that  the  alleged  sale  was  Told, 
and  that  tbe  court  acted  without  Jurisdiction, 
for  tbe  reason  that  tbe  wlfe^  Almeda  Jane 
McNalr,  was  not  made  a  party  to  the  action; 
and,  secondly,  that  the  record  of  the  former 
case  shows  that  the  attempted  service  by 
pabllcatloD  on  Alex  McNalr  was  lllpfrnl  and 
Toid,  and  lusufflelent  to  confer  jurisdiction 
on  the  court  We  think  tbls  contention  Is 
hypercritical,  and  that  the  affidavit  of  tbe  at- 
torney for  the  plalntiCts  shows  a  substantial 
compliance  with  the  provisions  of  tlie  stat- 
'  ute  In  relation  to  service  by  mall.  But  on 
tbe  first  proposition  it  bas  been  uniformly 
held  by  this  court  that  the  wife  Is  a  proper 
and  necessary  party  to  the  foreclosure  of 
Hens  against  community  real  estate,  commen- 
cing with  Littell  &  Smythe  Mfg.  Co.  v.  MUler, 
3  Wash.  480,  28  Pac.  1U35.  wblcb  was  fol- 
lowed by  many  subsequent  cases,  until  final- 
ly the  question  was  put  to  rest  la  Seattle  t. 
Baxter,  20  Wash.  714,  55  Pac.  320,  by  the 
following  terse  statement:  "Tbe  second  ques- 
tion is  whether  a  wife  is  a  necessary  party 
to  an  action  brought  to  foreclose  an  assess- 
ment lien.  Tbe  afflrmatlTe  of  this  question 
Is  too  well  settled  In  tbls  state  to  admit  of 
present  discussion,"  citing  prior  cases.  It  is 
contended  by  the  respondents  that  the  plain- 
tiffs in  this  action  at  the  time  of  the  prior 
action  were  nonresidents;  that  the  record 
title  was  in  the  husband;  that  the  authorities 
had  no  way  of  ascertaining  whether  tbe 
property  was  community  property  or  not, 
and  no  way  of  ascertaining  whether  or  not 
the  plaintiff  McNalr  was  a  married  man;  and 
that,  therefore,  In  such  cases  it  would  be 
impossible  for  a  municipality  to  foreclose 
liens  for  streets  assessments  if  tbe  burden 
were  Imposed  upon  it  of  making  service  up- 
on an  unknown  person.  If  tbls  state  of  facts 
appeared  Id  tbe  case,  it  might  be  tbat  it 
would  bring  the  action  within  tbe  rule  an- 
nounced In  Sadler  Ntesz,  5  Wash.  182,  31 
Pac.  630,  1030,  and  that  tbe  wife  might  be 
estopped  from  urging  her  Interest  in  tbe  real 
estate.  And  tbe  same  might  be  said  In  a 
case  of  tbls  kind  of  the  other  proposition  ur- 
ged by  tbe  respondents — tbat  It  was  the  duty 
(tf  tbe  wife  to  comply  with  the  provisions  of 
section  3892,  Pierce's  Wash.  Code,  which 
provides  tbat  a  husband  or  wife  having  an 
interest  in  real  estate  by  virtue  of  the  mar- 
riage relation,  the  legal  title  of  record  to 
which  real  estate  Is  or  shall  be  held  by  tbe 
otber,  may  protect  such  Interest  by  causing 
to  be  filed  and  recorded  in  tbe  auditor's  office 
of  the  county  in  which  sucDTreal  estate  Is  sit- 
uated an  Instrument  In  writing  setting  forth 
that  the  person  filing  such  Instrument  Is  tbe 
husband  or  wife,  as  tbe  case  may  be,  of  the 
person  holding  the  legal  title  to  the  real  es- 
tate in  question,  etc.  But  these  questions 
are  not  raised  In  this  case,  the  court  sustain- 
ing a  demurrer  to  the  complaint  which  does 
not  set  forth  the  facts  constituting  the  hard- 
ship complained  of  by  the  respondents.  It 
does  not  even  appear  from  tbe  complaint  £bat 


the  plaintiffs  were  nonresidents  at  the  time  of 
the  foreclosure  proceedings;  while  on  the 
question  of  the  knowledge  of  the  municipality 
of  the  community  character  of  the  estate,  it 
Is  specially  alleged  in  the  complaint  that  said 
real  estata  waa  at  all  times  the  community 
property  of  these  plaintiffs,  which  fact  was 
known  to  the  defendants  herein  and  to  the 
said  city  of  Aberdeen  and  its  attorney,  or 
could  upon  reasonable  diligence  have  been 
ascertained. 

We  think  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint,  and  the  Judg- 
ment will  therefore  be  reversed,  with  instruc- 
tions to  the  trial  court  to  ovemiie  said  de- 
murrer. 

FUIXERTON,  0.  J.,  and  ANDBBS,  BAD- 
LBY,  and  MOUNT,  JJ.,  concur. 


STATE  T.  NELSON  et  aL 
(Sopreme  Court  of  Washington.   Dee.  8,  1004.  ■ 

BUBOU.BT'-^TAKINa  PBOFEBTT  SUBJECT  TO 

LIEN— INTCNT^I  NFOailATIOZI. 
1.  BalllDger'B  Ann.  Codea  &  St  M  5971,  5972. 
Ives  a  livery  stable  keeper  a  lien  on  horses  in 
is  posseasion  to  the  extent  of  tbe  value  of  feed 
and  care  furniBtied  Cor  tbem;  and  section  7104 

?<rovidea  that  every  person  who  sliall  unlaw- 
ully  break  and  enter  any  barn  or  stable  in 
which  any  valuable  things  are  kept  for  use  or 
deposit,  with  Intent  to  commit  a  misdemeanor 
or  felony,  shall  be  guilty  of  burglary.  Held, 
that  as  a  livery  atahle  keeper  bad  a  spea'al 

Property  In  horses  belonging  to  and  kept  for 
efendauta,  and  was  entitled  to  their  posseasion 
until  payment  tiad  been  made  for  their  care,  an 
information  charging  that  defendants  unlawful- 
ly broke  and  entered  the  rtable  where  the 
horses  were  kept,  with  intent  then  and  there  tu 
feloniously  take  tbe  horses  from  the  liveryman's 
po!tii(>i<sion,  against  bis  will,  and  to  deprive  him 
of  tbe  value  of  his  Hen  for  feeding  and  caring 
for  tbem,  snffldsntly  charged  the  oSom  of  bur- 
glary, notwithstanding  defendant's  ownership. 

Appeal  from  Superior  Court,  Okanogan 
County;  C.  Victor  Martin,  Judge. 

An  Information  for  burglary  was  filed 
against  Ed.  Nelson  and  Jane  Nelson,  and 
from  an  order  sustaining  their  demurrer 
thereto  tbe  state  appeals.  Beversed. 

B.  K.  Pendergast,  Pius.  Atty.,  for  the  Stale. 

HADLET,  J.  This  action  was  commenced 
by  the  filing  of  an  information  containing 
the  following  averments  and  charges,  via.: 
"Comes  now  E.  E.  Pendergast,  prosecuting 
attorney  In  and  for  Okanogan  county,  state 
of  Washington,  and  by  tbis  Information  does 
accuse  one  Ed.  Nelson  and  one  Jane  Nelson 
(the  true  Christian  name  of  said  Jane  Nel- 
son being  to  said  prosecuting  attorney  un- 
known) with  the  crime  of  burglary  commit- 
ted as  follows,  to  wit:  He,  the  said  Ed.  Nel- 
son, and  she,  the  said  Jane  Nelson,  whose 
true  Christian  name  is  to  said  prosecuting 
attorney  unknown,  In  the  county  of  Okano- 
gan, state  of  Washington,  on  or  about  the 
29th  day  of  December,  A.  D.  1908.  did  then 
and  there,  unlawfully,  feloniously,  and  bur- 
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glartoQsIy,  break  and  enter  a  certain  stable, 
then  and  there  In  the  actual  and  lawful  poe- 
sesslon  of  one  W.  W.  Alderman,  with  the 
Intent  then  and  there^  and  therein,  fraud- 
ulently, tinlawfully,  and  feloniously  to  take 
from  the  possession  of  saM  W.  Alder- 
man two  horses,  to  -wit.  two  geldings  of 
the  value  then  and  there  of  thirty  dollars 
each,  and  each  and  both  of  said  geldings 
were  then  and  there  In  said  stable  deposited 
with  and  entrusted  to  the  care  and  keeping 
of  said  W.  W.  Alderman  by  the  owner  there- 
of, for  the  purpose  of  being  fed  and  cared 
for  In  said  stable,  and  said  stable  was  then 
and  there  a  IWery  and  boarding  stable,  and 
said  W.  W.  Alderman  was  then  and  there 
the  keeper  of  said  llTery  and  boarding  stable, 
and  said  geldings  and  each  of  them  were 
then  and  tha«  held  In  said  stable  by  said 
W.  W.  Alderman  for  security  for  the  pay- 
ment of  the  amount  then  and  there  due  said 
W.  W.  Alderman  for  feeding  and  caring  for 
said  geldings,  to  wit  the  sum  of  four  dollars 
for  each  of  said  geldings,  for  which  said 
sum  said  W.  W.  Alderman  then  and  there 
had  a  valid  and  existing  livery  and  boarding 
stable  keeper's  lien  on  each  of  said  geldings; 
and  the  said  Ed.  Nelson  and  Jane  Nelson, 
whose  true  Christian  name  is  to  said  prose- 
cuting attorney  onknown,  did  then  and  there 
unlawfully  and  feloniously  and  burglariously 
break  and  enter  said  stable  with  the  intent 
then  and  there  to  take  each  and  both  of  said 
geldings  from  the  possession  of  said  W.  W. 
Alderman,  without  his  consent  and  against 
his  will,  witb  the  Intent  then  and  there  to 
deprive  the  said  W.  W.  Alderman  of  the 
value  of  his  said  lien  and  the  amount  so  due 
him  for  the  feeding  and  caring  for  said 
geldings  and  each  of  them,  and  to  appro- 
priate said  geldings  and  each  of  them  to  the 
use  of  said  Ed.  Nelson  and  said  Jane  Nel- 
son; and  the  said  Ed.  Nelson  was  then  and 
there  the  owner  of  each  and  both  of  said 
geldings,  subject  to  said  lieu,  and  neither  of 
said  geldings  had  been  theretofore  stolen 
stock;  contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Washington." 

The  defendants  demurred  to  the  informa- 
tion, for  the  alleged  reason  that  it  does  not 
state  facts  sufficient  to  constitute  any  crime, 
misdemeanor,  or  oCTense  under  the  laws  of 
the  state  of  Washhigton.  The  demurrer  was 
sustained,  and  Ju^ment  was  entered  dis- 
missing the  action.   The  state  has  appealed. 

The  crime  Intended  to  be  charged  is  that 
of  bui^lary  committed  by  an  unlarwful  break- 
ing and  entering  with  an  Intent  to  commit 
a  crime, .under  the  terms  of  section  1606, 
Pierce's  Code,  and  section  7104,  Ballinger's 
Ann.  Codes  &  St  The  acts  charged  in  the 
information  amounted  to  a  burglarious  en- 
try with  Intent  to  commit  larceny,  unless 
the  element  of  ownership  as  alleged  nega- 
tives the  criminal  Intent  It  will  be  observed 
that  the  information  charges  that  the  geld- 
ing were  owned  by  one  of  the  defendants. 


and  It  appears  to  have  been  the  view  of  the 
trial  court  that  oue  cannot  steal'  property 
of  which  he  is  the  owner.  Such  Is  no  doubt 
true  when  the  property  is  rightfully  under 
the  owner's  immediate  dominion  end  control; 
but  one  may  be  the  general  owner  of  a  chat- 
tel while  another  may  have  a  special  inter- 
est or  property  In  it  together  with  the  right 
to  Its  Immediate  possession.  The  facta  al- 
leged In  the  Information  show  that  the  keep- 
er of  the  livery  barn  had  such  a  special 
property  in  these  animals,  and  that  he  was 
entitled  to  their  possession.  Sections  6146, 
6147,  Pierce's  Code,  and  sections  5971.  5972, 
Ballinger's  Ann.  Codes  &  St  He  was  in- 
terested In  the  animals  to  the  extent  of  the 
value  of  the  feed  be  had  furnished  them  and 
the  care  be  had  given  them.  The  theory  of 
the  law  is  that  he  had  added  that  much  to 
the  value  of  the  owner's  property,  and  that 
added  value  became  propertv  in  himself  se- 
cured by  the  possession  of  the  animals.  To 
have  taken  the  animals  from  him  under  the 
fraudulent  and  unlawful  circumstances  al- 
leged in  the  information  would  have  been 
to  feloniously  deprive  him  of  his  property. 
"While  one  cannot  generally  speaking,  steal 
that  ivbicb  is  his  own,  and  It  has  been  de- 
clared that  this  Is  the  rule  without  qualifica- 
tion, yet  It  la  well  settled  that  a  chattel,  the 
general  ownership  of  which  is  In  one  per- 
son, may  be  In  the  possession  of  another  by 
virtae  of  some  special  right  or  title,  as  bailee 
or  otherwise,  so  that  a  taking  by  the  general 
owner  from  the  person  In  possession  will  be 
larceny.  If  done  with  the  felonious  intent 
of  depriving  such  person  of  his  rights  or 
charging  him  with  the  value  of.the  chattel." 
18  Am.  &  Eug.  Enc.  of  Law  (2d  Ed.)  p.  499. 
A  number  of  English  and  American  decisions 
are  cited  in  support  of  the  above  text  ai^d 
we  need  not  further  refer  to  them.  We  think 
the  court  erred  In  sustaining  the  demurrer 
to  the  Information.  The  judgment  Is  there- 
fore reversed  and  the  cause  remAnded.  with 
instructions  to  the  lower  court  to  overrule 
the  dranrrer. 

FULLEBTON,  C.  J.,  and  MOUNT,  Dmt 
BAB,  and  ANDEBS,  JJ.,  concur 


BABiX)  V.  STANLEY. 
(Supreme  Gonrt  at  Washington.  Dea  12, 1901) 

APPBALWUDOiaiin— SATIWAOnOH— TACA* 

TION— BBCOED— KVIDinOB— BEVISW. 
1.  Where,  on  appeal  from  an  order  denying 
an  application  for  cancellation  of  the  satisfac- 
tion of  a  Judgment,  the  record  did  not  contain 
the  evidence  on  whldi  the  order  was  based.  Its 
correctness  could  not  be  reviewed. 

Appeal  from  Superior  Oavxt,  King  Oonnty; 
Geo.  E.  M<htIs,  Ju<^e.  ■ 

Action  by  B.  W.  Barto,  assignee  of  a  Judg- 
ment in  favor  of  Ella  M.  Stanley,  against 
Sarah  B.  Stanley.  From  an  order  denying 
plaintiff's  apidication  to  cancel  the  saUsfac- 
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tlon  of  the  Jndgment  of  record,  he  appeals. 
Affirmed. 

W.  F.  Hays,  for  appellant  Wm.  Martin 
and  W.  A.  Keene,  for  respondent. 

PBB  CnniAM.  The  appellant,  being  the 
assignee  of  a  judgment  against  Sarah  E. 
Stanley,  satisfied  the  same  of  record  on  the 
payment  to  him  of  a  sum  of  money  leas  than 
the  face  of  the  Judgment  Later  on  he  ap- 
plied to  the  court  asking  that  the  satisfaction 
be  vacated,  and  that  be  bare  execution  for 
the  balance  which  he  claimed  to  be  due  on 
the  Judgment  A  bearing  was  subsequently 
had  on  the  application,  at  which  the  court 
refused  to  cancel  the  satisfaction  entered, 
or  to  allow  execution  to  Issue  for  the  balance 
claimed  to  be  due.  This  appeal  Is  taken 
from  that  order. 

The  order  must  be  affirmed.  The  record  on 
the  part  of  the  appellant  consists  merely  of 
a  transcript  of  the  records  of  the  lower 
court,  which  show  the  application,  the  order 
denying  it,  and  the  proceedings  relating  to 
the  appeal.  No  attempt  bas  been  made  to 
bring  into  tbis  court  the  facts  shown  to  the 
court  on  which  the  order  appealed  from  Is 
based,  and  without  this  eridence  before  us 
we  cannot  pass  upon  the  correctness  of  the 
order.  On  the  face  of  the  record  the  order 
waa  one  which  tbe  trial  court  has  power  to 
make,  and  it  is  presumed  to  be  regular  In 
the  absence  of  a  showing  to  the  contrary. 

The  order  appealed  from  Is  affirmed. 


QBHHHS  et  al.  t.  ORLOWSKI. 

(Supreme  Court  of  Waahington.   Dec.  12,  1904.) 

A.0TION  ON  NOTE— LIMFTATIOHS— PABTIAL  PAT- 
MEN  TS—FBEBTTUFTIO  H  8— DEUURBEB. 

1.  A  complaint  in  an  action  on  a  note  made 
by  api>ellant  and  another,  which  alleges  that 
"there  has  been  nothing  paid  on  said  note  ex- 
cept as  followa,"  setting  forth  payments  In  tbe 
order  of  their  date,  sach  action  being  barred  by 
limitations  unless  the  payments  arrested  the 
statute,  is  not  demurrame  on  the  ground  that 
it  shows  the  action  is  barred  as  to  appellant, 
though  it  does  not  allege  that  he  made  any  pay- 
ment on  the  note. 

2.  Payments  Indorsed  on  a  note  are  presumed 
to  have  been  made  by  the  maker. 

Appeal  from  Superior  Court,  Uncoln  Comi- 
ty; O.  H.  Neal,  Judge. 

Action  on  a  note  by  F.  J.  Gehres  and  an< 
other,  as  copartners  doing  business  under 
tbe  firm  name  and  style  of  Oehres  &  Bert- 
rich,  against  Julias  Orlowskl  and  another. 
From  a  Judgment  for  plaintiffs,  Orlowskl  ap* 
peals.  Affirmed. 

Myers  &  Warren,  for  appellant  O.  M. 
Byfcer  and  Martin  &  Grant,  tw  respondents. 

DUNBAR,  J.  This  is  an  action  upon  a 
promissory  note,  brought  by  the  respondents 
against  tbe  appellant  and  co-obligor.  At- 
tachment was  issued  at  the  time  of  the  com- 
mencement thereof.  Appellant  moved  to  dis- 
charge the  attachment  and  also  demurred  to 


the  complaint  The  motion  to  discharge  the 
attachment  as  well  as  the  demurrer,  was 
overruled  and  denied  by  tbe  court  There- 
upon appellant  duly  excepted,  announced  in 
open  court  that  he  would  stand  upon  his  de- 
murrer, and  refused  to  further  plead.  Judg- 
ment was  thereupon  rendered  against  appel- 
lant, and  from  the  order  overruling  tbe  dis- 
charge of  the  attachment  and  the  Judgment 
in  this  case  this  appeal  is  taken. 

The  assignments  of  error  are  that  the  court 
erred  In  refusing  to  discharge  tbe  attach- 
ment overruling  the  demurrer  to  the  com- 
plaint and  in  rendering  the  final  Judgment 
which  it  did  render.  From  an  Investlgatloa 
of  the  record  we  are  not  inclined  to  interfere 
with  the  discretion  of  the  court  in  refusing 
to  dissolve  the  attachment  The  contention 
on  the  demurrer  Is  that  the  statute  of  lim- 
itations bad  run  against  the  note.  It  Is  con- 
ceded that  If  the  payments  upon  the  note  did 
not  arrest  the  statute  of  limitations,  tbe  ac- 
tion was  not  commenced  in  time.  After  set- 
ting forth  the  note,  signed  Julius  Orlowskl 
and  Marie  H.  Orlowskl,  the  complaint  pro- 
ceeds: "That  said  note  is  now  In  the  posses- 
sion and  owned  by  the  said  Gehres  &  Hert- 
rlcb,  as  such  copartners  [Gehres  &  Hert- 
rlcb  being  the  plalntifts  in  the  case].  (3> 
That  there  has  been  nothing  paid  on  said 
note  except  as  follows  [setting  forth  the  pay- 
ments in  order  of  their  dates]."  It  Is  con- 
tended by  the  appellant  that  under  the  doc- 
trine announced  by  this  court  In  Stubblefleld 
V.  McAullff,  20  Wash.  442,  56  Pac.  637,  and 
Bassett  t.  Thrall,  21  Wash.  231,  57  Pac.  806, 
the  complaint  not  alleging  that  the  appellant 
ever  made  any  payments,  as  to  him  the  note 
Is  barred.  It  is  true  that  In  Stubblefleld  y. 
McAullff,  supra,  it  was  held  that  where  a 
note  secured  by  a  mortgage  of  community 
realty  has  been  executed  by  a  man  and  wife, 
payments  of  principal  or  interest  thereon 
made  by  the  husband  without  the  authority 
of  the  wife,  after  maturity,  will  not  extend 
the  time  of  the  running  of  the  statute  of  lim- 
itations as  against  her.  But  in  that  case 
there  was  no  Question  of  pleadings  iavolved. 
The  fact  was  admitted  that  the  payments 
were  made  only  by  the  husband,  part  of 
which  were  made  after  the  wife's  death. 
And  that  was  the  principle  which  was  follow- 
ed In  the  subsequent  case  of  Bassett  v. 
Tbrall,  supra.  But  appellant  seems  to  rest 
securely  upon  tbe  announcement  by  this  court 
in  Perkins  v.  Jennings,  27  Wash.  145.  dT  Pac. 
590,  In  which  case  the  note  was  signed  by 
two  partitas  (Jennings  and  Schnurr),  that: 
"In  the  absence  of  an  averment  that  Schnurr 
did  authorize  the  payment  and  that  he  pat^ 
tlclpated  therein  as  his  own  act  the  com- 
plaint must  be  held  insufficient  as  to  him." 
This  portion  of  tbe  opinion,  segregated  from 
the  general  opinion,  would  undoubtedly  bear 
out  appellant's  contention.  Bnt  the  lan- 
guage quoted  In  appellant's  brief,  which  we 
have  Just  reproduced,  must  be  considered 
with  reference  to  what  is  said  before.  In 
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that  case  It  was  said:  "Id  behalf  of  respond- 
ent Schnurr  It  Is  urged  that  the  action  1b 
barred  because  more  than  lix  years  have 
elapsed  since  the  maturity  of  the  note,  and 
that  no  auction  of  the  complaint  shows 
that  any  payment  was  made  by  him  after 
the  note  matured.  As  before  stated,  the 
original  complaint  made  no  allegation  which 
showed  by  whom  the  payments  were  made; 
bat  the  paper  denominated  a  "bill  of  particu- 
lars,* filed  In  response  to  the  demand  of  re- 
spondents, does  allege  that  the  payment  was 
made  by  Jennings,  and,  further,  that  'plaln- 
tiff  believes,  and  therefore  alleges,  with  the 
knowledge  and  acquiescence  of  said  defend- 
ant Joe  Schmirr.'  The  above-quoted  words 
are  all  the  allegations  that  in  any  way  tend 
to  connect  respondent  Schnurr  with  the  pay- 
ment. We  do  not  think  the  averment  shows 
any  act  on  the  part  of  Schnurr  by  way  of 
participation  In  the  payment.  It  is  alleged 
that  plaintur  believes  the  payment  was  made 
with  the  knowledge  and  acquiescence  of 
Schnurr.  To  say  that  It  was  with  his  knowl- 
edge and  acquiescence  Is  not  to  say  that  he 
participated  therein.  Schnurr  might  have 
known  that  Jennings  made  a  payment  on  bis 
own  behalf,  and  he  might  have  acquiesced  In 
bis  so  doing  to  the  extent  of  not  remonstrat- 
ing with  Jennings  for  making  a  payment 
-which  he  had  a  right  to  make  as  his  own." 
Then  follows  the  language  above  quoted.  So 
that  It  affirmatively  appeared  In  that  case, 
from  the  bill  of  particulars,  that  Schnurr  did 
not  Join  In  the  payment,  thereby  brlng^g 
tbe  case  within  the  rule  announced  In  Stub- 
blefleld  v.  McAuIlfl,  supra.  While  we  do  not 
wish  to  recede  from  the  principle  announced 
In  those  cases,  we  do  not  wish  to  extend  the 
doctrloe  to  the  extent  of  holding  that  a  plead- 
ing must  affirmatively  allege  a  payment  on 
notes  by  the  makers  of  tbe  notes.  It  seems 
to  us  that  It  Is  In  harmony  with  the  spirit  of 
our  Code  and  of  all  pleading  to  presume  that 
tbe  alleged  payment  was  made  by  the  obli- 
gors on  tbe  note,  and  not  by  a  stranger  to 
the  contract;  and,  if  such  Is  not  tbe  case,  it 
can  be  properly  raised  by  answer.  In  Shep- 
bard  V.  Oalhoun.  72  III.  337,  It  was  held  that 
payment,  when  Indorsed  on  a  promlBSoi*y 
note,  was  presumed  to  be  made  by  the  mak- 
er; and  in  Bell  v.  Campbell  (Mo.)  25  S.  W. 
359.  4S  Am.  St  Rep.  505,  that,  while  an  In- 
dorsement of  the  payment  of  Interest  on  a 
note  Is  prima  facie  evidence  that  such  pay- 
ment was  made  by  tbe  maker,  such  presump- 
tion Is  rebutted  by  the  testimony  of  the 
maker  to  the  contrary.  It  seems  to  us  that 
this  is  the  doctrine  of  reason  as  well  as  of 
authority,  and  disposes  of  the  appellant's 
contention  in  this  regard.  The  question  of 
the  amount  of  the  Judgment  was  not  raised 
In  the  lower  court  and  will  not  be  reviewed 
here. 

Tbe  Judgment  Is  affirmed. 

FULLERTON,  C.  J.,  and  ANDBRS,  HAD- 
LEY,  aud  MOUNT,  JJ..  concur. 


HATS  T.  OALLVEBT  et  al. 

(Saprcme  Conrt  of  Wnshinston.   Dec.  10, 1904.) 

HATIBABU  WATBSa  — TUB  LANDS  —  BXOAVA- 
TXOR  or  WATBB  WATS— ZJBK— BirrOBOEimVT. 

1.  Sess.  Laws  1893.  p.  246,  c.  99,  aatborizlnff 
the  excavation  of  waterways  thronsh  public 
lands  and  tbe  filling  in  of  tide  landa  by  private 
contract,  provides  (section  10)  that  "if  the  Com- 
miasioner  of  Public  Lands  shall  determtoe  to 
let  any  contract  for  the  excavation  of  a  water 
way,  the  tide  land  appraiaera  shall  forthwith 
appraise  tbe  tide  lands  which  It  is  proposed  to 
fill  In  by  the  excavation  of  such  waterway  at 
their  actual  value  at .  the  time  of  letting  such 
contract,  and  the  land  so  appraised  shall  not 
be  dl^osed  of  by  the  state  for  less  than  such 
appraised  value."  Held,  that  the  contractor's 
lien  on  the  tide  lands  to  be  filled  in  does  not 
depend  on  the  appraisement  of  the  laod. 

2.  Sees.  Laws  1893,  p.  246,  c  99,  relating  to 
the  improvement  of  waterwsLvs  through  public 
lands  and  tbe  filling  in  of  tide  lands,  reserved 
(section  4)  a  lien  to  the  contractors  who  may 
fill  in  tbe  lands,  and.  If  anch  lands  are  not  sold 
by  the  state  wittiin  one  year  after  the  Improve- 
ments are  made  and  certificates  issued  therefor, 
the  certificate  bolder  has  an  option  during  the 
next  succeeding  six  months  to  purchase  the 
lands  Improved,  from  the  state,  in  the  manner 
provided  by  its  then  existing  laws  for  the  sale 
of  tide  lands  in  the  itate.  fieM  that,  when  the 
lands  improved  had  been  sold  by  the  state,  the 
remuneration  of  the  contractor  under  his  con- 
tract for  filling  in  the  lands  mqst  come  from 
the  foredosnre  of  hu  Uen  under  the  act. 

Original  application  lay  WUllam  F.  Hays 
for  mandamuB  to  B,  A.  CallT«t  and  others, 
as  ex-offldo  Board  of  State  Land  Oommls- 
slonera.  Denied. 

Vance  &  Mitchell  and  W.  T.  Hays,  for 
plaintiff.  W.  B.  Stratton,  for  respondents. 
L.  C.  Gllman.  W.  A.  Peters,  John  H.  Powell, 
and  H.  R.  CUse,  amlcl  curbe. 

MOUNT,  J.  Original  application  for  writ 
Of  mandamas  to  compel  tbe  Board  of  State 
Land  Commissioners  to  appraise  certain  tide 
lands.  The  petition  alleges.  In  substance, 
that  on  August  3,  1885,  the  state  of  Washing- 
ton, by  its  duly  authorized  agent,  the  Com- 
missioner of  Public  Lands,  entered  Into  a 
contract  with  W.  F.  Hays  and  Prank  Shay, 
pursuant  to  the  act  of  March  9,  1893,  en- 
titled "An  act  prescribing  the  ways  In  which 
waterways  for  tbe  uses  of  navigation  may 
be  excavated  by  private  contract  providing 
for  liens  upon  tide  and  shore  lands  belong- 
ing to  the  state,  granting  rights-of-way  across 
lands  belonging  to  the  state"  (Sess.  Laws 
1893,  p.  241,  c.  99),  by  which  contract  said 
Hays  and  Shay  agreed  to  excavate  a  certain 
waterway  and  fill  In  certain  tide  lands  there- 
in named;  that  on  February  26,  1806.  tbe 
said  parties  agreed  upon  a  modification  of  the 
original  contract,  which  was  duly  approved 
by  the  Governor;  that  thereafter  the  Inter- 
ests of  Shay  In  said  contract  were  duly  as- 
signed to  the  petitioner.  Hays.  The  terms 
and  conditions  of  this  contract,  as  alleged  In 
the  petition,  are  stated  in  Hays  v.  Hill,  23 
Wash.  730,  63  Pac.  676,  and  therefore  need 
not  be  restated  here.  The  petition  further 
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allegei  as  followB:  "That  on  May  4,  1896, 
the  plaintiff  fully  entered  upon  the  perform- 
ance of  his  said  contract,  and  commenced 
driving  piles  for  the  construction  of  the  hulk- 
head  as  required  by  said  contract,  and  pro- 
cured for  said  purpose  several  thousand  piles 
necessary  for  the  construction  of  said  bulk- 
heads, and  underwent  an  expense  of  several 
thousand  dollars  for  the  getting  ready  and 
for  the  object  of  fully  carrying  out  and  com- 
pleting said  work  provided  by  said  con- 
tract, and  performing  the  same  fully  and  le- 
gally; but  on  or  about  May  6,  1896,  while 
so  at  work  performing  bis  said  part  of  said 
contract,  plaintiff  was  duly  notified  by  the 
Commissioner  of  Public  Lands  of  the  state 
of  Washington,  as  was  bis  right  under  the 
law,  that  be  had  elected  to  exercise  bis  right, 
provided  by  said  contract,  of  changing  the 
form  of  bulkhead  to  be  used  by  plaintiff  un- 
der the  terms  of  said  contract,  and  would  pro- 
ceed to  formulate  and  prescribe  further  plans 
for  the  construction  of  such  new  style  of 
bulkhead  which  would  be  required  by  the 
state  in  carrying  oat  said  contract,  and 
thereupon  notified  and  required  and  ordered 
plaintiff  to  suspend  operations  under  said 
contract  nntll  such  plans  and  speclficatlona 
for  such  new  style  of  bulkhead  should  be 
determined  upon  and  communicated  to 
plaintiff  and  publicly  announced.  Thereupon 
said  plaintiff,  by  order  of  said  commissioner, 
actJng  for  the  state  of  Washington,  suspend- 
ed said  work  under  said  contract,  and  neither 
said  commissioner  nor  said  state  has  yet  ad- 
vised plaintiff  of  the  kind  of  bulkhead  re- 
quired, though  frequently  requested  by  plain- 
tiff so  to  do,  yet  at  no  time  refusing  to  do 
so,  nor  has  said  commissioner  withdrawn 
the  order  commanding  this  plaintiff  to  cease 
work  on  the  said  flUlng,  or  In  the  fulfilling 
of  his  said  contract  That  shortly  after  the 
said  action  of  the  said  commissioner  afore- 
said suspending  operations  on  said  work  by 
plaintiff,  and  on  or  about,  to  wit,  the  13th 
day  of  November,  1896,  said  commissioned 
further  notified  this  plaintiff  to  further  sus- 
pend operations  under  said  contract  on  ac- 
count of  the  proposed  construction  of  the 
goTonment  canal  known  as  the  'North 
Canal,'  referred  to  to  said  contract,  but  con- 
tinned  said  contract  In  all  Its  provisions  and 
benefits,  rights  and  privileges.  In  every  wise 
as  the  same  was  theretofore.  And  plaintiff 
bas  at  all  times  since  the  commencement  of 
the  work  upon  said  contract  been  ready  to 
carry  out  the  terms  and  conditions  of  said 
contract,  and  willing  and  prepared  so  to  do^ 
and  would  have  done  so  within  the  time 
named  in  said  contract  If  he  had  not  been 
prevented  from  so  doing  by  the  aforesaid 
acts  and  omissions  of  said  state  of  Washing- 
ton; and  plaintiff  has  at  all  times  done  and 
performed  every  requirement  under  said  con- 
tract on  his  part  to  be  done  and  performed 
to  entitle  him  to  the  rights  and  benefits 
thereunder,  and  to  perpetuate  the  lien  upon 
mid  lands  In  Question  ondw  said  contract* 


as  provided  by  law  and  said  contract  That 
Immediately  upon  the  execution  of  said  con- 
tract the  contractors  thereundw,  to  wit  Wil- 
liam r.  Hays  and  Frank  Shay,  demanded 
of  the  proper  ofllclals  of  the  state  of  Wasb- 
Ington,  to  wit  of  the  Board  of  State  X>and 
Commissioners,  upon  whom  was  then  de- 
volved the  function,  power,  and  duty  oc  the 
appraisement  of  said  tide  lands,  that  the  tide 
lands  contracted  to  be  filled  in  by  said  de- 
scribed contract  should  be  appraised  forth- 
with as  prescribed  by  the  statute  and  the 
contract  That  the  said  board  failed  and 
neglected  to  make  the  said  appraisal  as  re- 
quired by  law,  and  that  at  various  times 
since  the  execution  of  the  contract  the  de- 
mand and  request  for  the  said  appraisement 
as  required  by  law  bas  been  renewed  and  re- 
peated by  this  plaintiff,  and  by  plaintiff  and 
his  assignor,  as  hereinafter  set  up^  and  that 
said  demands  and  requests  have  not  been 
compiled  with,  but  that  said  board  has  failed 
and  neglected  at  all  times  to  make  said  ap- 
praisement, though  at  all  such  times  promis- 
ing so  to  do.  That  at  various  times  sbace  the 
1st  of  January.  1908,  this  plaintiff  has  de- 
manded and  requested  of  defendants  herein, 
acting  and  sitting  as  the  Board  of  State  Land 
Commissioners,  to  appraise  said  lands  as 
required  by  law,  but  that  on  the  24th  day  of 
October,  1908,  and  not  before,  the  defendants 
peremptorily  refused  and  still  refuse  to  make 
the  said  appraisement  as  requested  and  de- 
manded by  this  idalntlff.  That  the  statute 
and  contract  of  this  plaintiff  require  that  said 
land  shall  forthwith,  upon  the  ^ecntlon  of 
the  contract  be  appraised  at  their  actnal 
value  'at  the  time  of  the  letting  at  such 
contract'  and  that  this  plaintiff  may  not 
with  certainty  or  safety  proceed  to  the  ex- 
cavation of  the  waterway  provided  In  aaid 
contract  until  said  lands  shall  have  been  so 
appraised  as  required  by  law."  The  respond- 
ents demurred  to  the  petition.  Upon  the 
bearing  of  this  demurrer  tbe  following  stipu- 
lation was  filed:  "It  is  hereby  stipulated  by 
the  parties  that,  since  the  contract  set  forth 
In  the  petition  herein  was  entered  Into,  all 
the  lands  covered  by  said  conflract  have  been 
sold,  disposed  of,  and  conveyed  by  tbe  Mate 
to  various  persons  and  corporations  la  tbe 
manner  provided  by  law." 

Section  10  of  the  waterways  act  provides: 
"If  the  Commissioner  of  Public  Lands  shall 
determine  to  let  any  contract  for  the  excava- 
tion of  a  waterway,  as  hereinbefore  provided, 
the  tide  land  appraisers  apikolnted  in  the 
county  in  which  said  tide  lands  lie,  shall 
forthwith  ai^raise  the  tide  lands  which  It 
Is  proposed  to  fill  In  by  the  excavation  of 
such  waterway,  at  their  actual  value  at  the 
time  of  letting  such  contract  and  the  said 
lands  BO  appraised  shall  never  be  disptwed 
of  by  the  state  for  less  than  such  appraised 
value."  Sess.  Laws  1883.  p.  246,  c  90.  Pe- 
titions argues  that  the  statutory  require- 
ment Is  mandatory  upon  the  appraisws  to 
proceed  to  an  immediate  appraisement  of 


Digitized  by 


WuhO  OBATSHABBOB  BOOH  CO. T.LTFIiE  LOGGING  &MEBCANTILE  CO.,  795 


the  landi  included  In  tbe  contract;  ud  ttaat 
bli  lien  cannot  attach  un^l  such  apiffalse* 
meat  abaU  be  made.  Neither  the  act  nor  the 
contract  makes  the  contractor's  lien  upon  the 
laoda  dependent  npon  tbe  appraisement 
thereof.  Eren  If  the  statute  should  be  held 
to  be  mandatorr,  we  cannot  agree  that  tbe 
failure  to  affpraise  the  lands  In  any  manner 
affects  the  contract;  or  any  lien  which  pe- 
cltiODer  may  acquire  or  other  rights  be  may 
haTO  thereunder.  Tbe  object  of  section  10 
clearly  was  to  place  a  value  upon  the  lands, 
below  which  they  should  not  be  sold  either 
to  the  contractor  or  to  other  persons.  The 
act  '"does  not  contemplate  a  retention  of  the 
tide  lands  by  the  state  until  the  contract 
for  fllllnR  In  Is  compiled .  with.  The  state 
retained  the  right  to  sell  Its  tide  lands  or 
lease  Its  harbor  araas.  By  the  act  In  ques- 
tion there  was  reserred  to  the  contractor  a 
lien  <mly  on  the  lands  filled  In  under  sach 
contract"  Hays  HUI.  28  Wash.  788»  6S 
Pac. 

Section  4,  p.  248,  of  the  act  resenres  a 
lien  to  the  contractor  who  may  fill  In  the 
lands,  and*  if  such  lands  are  not  sold  by  tbe 
state  within  one  year  aftw  Improvements  are 
mtaia  and  certlflcBteB  Issued  tberefor,  such 
cartlflcate  holden  have  an  option  daring  the 
uezt  succeeding  six  months  to  pun^ase  the 
lands  Improred  from  tbe  state  "In  tile  man- 
ner provided  by  tbe  then  existing  laws  for 
the  sale  of  tide  lands  of  the  state."  Hils  op- 
tion, of  course,  cannot  inure  to  the  benefit  of 
the  petitioner,  because  the  lands  btfve  al- 
ready been  sold  by  tbe  state  and  are  now 
owned  by  other  parties.  When  the  lands  an 
sold  by  tbe  state,  the  ramnneratlon  of  the 
contractor  for  lands  filled  In  under  his  con- 
tract must  necessarily  come  from  a  foreclos* 
ure  of  the  Hens  as  provided  for  in  the  act 
The  sale  of  the  luods  by  the  state  simply 
removed  the  burden  resting  upon  tbe  con- 
tractor to  buy  tbe  lands  In  order  to  protect 
bis  Hen  for  filling  above  high  tide.  It  fol- 
lows that  an  appraisement  of  tbe  lands 
would  be  of  no  avail  to  the  ralator. 

Tbe  writ  will  therefore  be  dented. 

FULLBBTON,  a  J.,  and  HADLBT,  DUN- 
BAB^  and  ANDEBfi,  JJ.,  concur. 


ORArS  HARBOR  BOOIf  CO.  v.  LYTLB 
LOOOINO  &  BIERCANTILB  GO.  et  aL 

(Supreme  Court  of  Wasfaiuffton.    Dec.  12; 
1904.) 

LOOOKBS'  UIRS— SUrFICIENOT  OF  LIEN— rOBI- 
0L08DBS— DfPRESSINO  LIKIf  OH  MONET 
PAID  INTO  COUBT. 

1.  nnder  Balltnger's  Ann.  Codes  &  St  I 
5944,  relative  to  liens  on  logs,  proTiding  that  no 
mistake  or  error  in  tbe  statemect  of  the  de- 
mand or  descrtptioa  of  the  property  Bhall  in- 
validate the  lien,  unless  an  innocent  third  party 
is  injuriously  affected  thereby,  a  lien  comply- 
ing with  the  form  prescribed  will  be  held  suffi- 
cient a«  acAbwt  objections  of  the  party  owing 
the  debt 


2.  Though  part  of  the  logii  on  which  a  Uen  is 
filed  are  sawed  before  tbe  conunencement  of  tbe 
actioo  to  foreclose,  foredosure  may  be  had  on 
those  still  existing. 

3.  It  is  within  the  eqaltable  powers  of  the 
court  in  an  action  to  foreclose  a  lien  on  logs, 
brought  against  the  person  who  owned  them 
when  plaintiff's  services  wera  performed  there- 
en,  and  the  persons  who  bought  them  of  such 
owner,  to  impress  a  lien  on  the  'money  withheld 
by  Bucb  purchasers  from  tbe  purchase  money 
and  paid  Into  court,  in  lieu  of  the  property  on 
which  plaintiff  had  a  right  of  lien. 

4.  Foreclosure  of  a  Hen  on  logs  and  sale  of 
tbe  property  should  not  be  directed  in  an  ac- 
tion to  foreclose  the  lien,  where  at  the  time 
of  trial  the  logs  have  been  cut  into  lumber,  and 
otherwise  disposed  of,  so  that  identification  of 
them  or  their  products  im  Impossible. 

Appeal  from  Superior  Court  Ohehalis 

County;  A.  E.  Rice,  Judge. 

Action  by  tbe  Gray's  Harbor  Boom  Com- 
pany against  the  Ljtle  Logging  &  Mercan- 
tile Company  and  others.  From  a  Judgment 
for  plaintiff,  said  defendant  company  ap- 
peals. Modified. 

John  a  Hogan  and  J.  H,  Fari»r,  for  ap- 
pellant J.  B.  Bridges,  for  respondoit 

FULLBRTON.  G.  J.  The  respondent  ts  a 
boom  company,  engaged  In  the  business  of 
booming,  sorting,  and  rafting  saw  iogn  and 
other  timber  products;  having  Ite  principal 
boom  at  tbe  mouth  of  the  Hnmptullps  river, 
on  Oray's  Harbor.  In  1901  it  boomed,  sort- 
ed, and  made  Into  rafte  certain  saw  \og» 
belonging  to  the  appellant,  for  which  serv- 
ices It  charged  ita  customary  rates.  These 
logs,  when  made  Into  rafts,  were  forwarded 
by  tbe  company,  pursuant  to  orders  from  the 
appellant,  to  the  various  lumber  mills  op- 
erating on  Oray's  Harbor.  Along  with  tbe 
rafts  tbe  company  forwarded  to  the  lumber 
companies  a  statement  of  Ite  boomage  char^ 
ges,  and  the  sums  so  claimed  vren  with- 
held by  the  lumber  companies,  In  th^  set- 
tlemento  with  tbe  appellant,  from  the  pur- 
chase price  of  tbe  logs.  A  dlq>ute  anwe  be- 
twe«a  the  appellant  and  re^ondent  as  to 
the  reasonableness  of  these  boomage  eha^ 
ges,  and  the  lumber  companies  were  noti- 
fied not  to  pay  over  io  tbe  respondent  the 
sums  withheld  1^  them  from  tiie  appellant 
Tbe  reqtondent  tbereiq»on  filed  liens  on  the 
various  logs  boomed,  sorted,  and  made  In- 
to nfte  by  it  end  began  actions  to  Uae- 
close  the  same.  These  actions  wero  four  in 
unmb«',  but  were  consolidated  on  the  or- 
der of  the  Mai  court  and  tried  as  one.  Aft- 
er the  commencemoit  of  tbe  actions  tbe 
lumber  companies  who  had  purchased  the 
logs  Ilened  upon  wera  ina<^  parties  defend- 
ant They  lUl  answered  to  the  effect  that 
their  purchases  had  been  made  with  tbe 
understanding  that  tbe  respondent  claimed 
a  Ilea  npon  the  ic^s  in  sums  certain  for 
boomage  chafes,  and  that  they  liad  with- 
held from  the  purchase  price  tbe  amount 
of  such  clalnL,  Tb^  tberei^n  paid  the 
money  Into  court  and  asked  that  the  court 
distribute  it  as  the  rlgbt  to  the  same  might 
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appear.  On  tbe  trial  tbe  court  found  tbat 
tbe  amount  due  tbe  respondent  was  tbe  sum 
of  $2,942.26;  tbat  the  amount  paid  Into  court, 
property  applicable  to  tbe  satisfaction  of  tbe 
amount  so  found  to  be  due,  was  $2,147.88; 
and  It  directed  tbat  this  sum  be  paid  re- 
spondent In  part  satisfaction  of  tbe  amount 
due  It,  and  that  It  have  Judgment  of  fore- 
closure against  tbe  logs  llened  upon  for  the 
balance.  No  costs  were  allowed  dtber  par- 
ty. 

It  Is  first  complained  tbat  tlie  court  erred 
In  refusing  to  bold  the  complaint  and  notices 
tnsnfflclent  on  the  ground  that  the  descrip- 
tion of  tbe  logs  was  too  indeflnlte  and  uncer^ 
tain  to  enable  them  to  be  Identified  with  rea- 
sonable certalpty  or  Identified  at  alL  Tbe 
liens  described  the  logs  as  being  a  certafti 
number,  branded  1b  a  certain  way,  and  lo- 
cated at  or  nekr  a  certain  place.  The  Hens 
compiled  literally  with  tbe  form  for  such 
liens  prMcrlbed  by  the  statute,  and,  we 
tblnk,  were  sufficient,  under  tbat  provision 
of  the  Oode  which  prescribes  tbat  do  mistake 
or  error  In  tbe  statement  of  the  demand 
or  description  <tf  tbe  property  shall  lUTali- 
date  the  lien  nnless  the  coort  shall  find 
tbat  an  innocent  third  party  la  injuriously 
affected  thereby.  Bee  section  BB44,  BalUn- 
ger'a  Ann.  Codes  &  St  In  tbSa  case  the 
question  of  tbe  inso^elency  of  the  descrip- 
tion Is  raised  by  the  party  owing  tbe  debt 
for  wblcb  the  lien  is  claimed,  and  tbe  stat- 
ute applies  with  all  its  force. 

It  Is  next  said  tbat  the  conrt  erred  in  re- 
fusing to  dismiss  the  actiOD  at  tbe  condur 
slon  of  the  respondentia  case  because  it  then 
appeared  tbat  tbe  logs  sought  to  be  levied 
upon  bad  been  eat  Into  Inmber  and  de* 
stroyed  prior  to  the  time  of  tbe  commence- 
ment of  tbe  several  actions,  or  the  time 
ot  the  commencement  of  any  of  them. 
While  tbe  evidence  (m  tbls  point  Is  some- 
what indefinite,  we  thlidc  it  deariy  appears 
tbat  the  major  portion  ot  tbe  \ogB  described 
In  tbe  Uois  was  still  intact  at  tbe  time  tbe 
several  aetionB  were  filed.  It  was  not  nec- 
essary, (tf  course^  tbat  tbe  whole  of  them 
should  be  in  existence.  The  lienor  was  en> 
titled  to  foreclose  upon  such  of  them  as 
then  existed,  ev«t  If  It  were  true  that  a 
portion  of  the  number  or^lnally  Uened  upon 
had  been  destroyed. 

Tbe  appelant  next  complains  that  the 
court  erred  In  directing  tbat  tbe  money 
brought  into  court  by  tlie  lumbtf  companies 
be  paid  in  satisfaction  ot  the  amount  found 
due  tbe  respondent,  but  we  think  this  wttb* 
In  the  equitable, pow«s  of  tbe  court  The 
court  bavtng  acquired  Jurisdiction  over  the 
parties  and  the  snbject-matter  of  the  con- 
troversy between  tbe  parties,  could  retain 
it  for  the  purpose  of  doing  Justice  between 
them,  even  to  In^tesslng  a  Hen  upon  tbe 
money  withheld  and  paid  Into  court  in  lieu 
of  tbe  property  npon  wblcb  .the  respondent 
bad  a  right  of  lien.  Bank  of  Stockbam  v. 
Alter,  01  Neb.  859,  85  N.  W.  300. 


It  Is  next  contended  tbat  tbe  court  erred 
in  directing  a  fofeclosure  of  the  liens,  and 
directing  a  sale  of  the  property  covered  by 
the  liens.  This  contention,  vre  think,  must 
be  sustained.  Tbe  trial  court,  although  It 
made  no  formal  fludiugs  of  fact  must  have 
found  tbat  some  of  the  logs  described  In  the 
Hen  notices  were  in  existence  at  tbe  time 
of  the  trial,  but  we  are'  unable  to  find  any- 
thing in  tbe  record  which  supports  such  a 
finding.  Tbe  evidence,  to  our  minds,  dear- 
ly shows  tbat  at  tbe  time  of  the  trial  the 
logs  had  been  cut  up  Into  lumber  and  oth- 
erwise disposed  of,  so  tbat  identification  of 
tbe  logs  themselves  or  of  their  products  waj 
Impossible.  In  such  a  case  It  is,  of  course, 
an  Idle  ceremony  to  direct  a  formal  foreclo- 
snre,  and  the  conrt  erred  In  so  doing.  Tbe 
fact  tbat  the  logs  were  not  In  existmce  at 
the  time  of  tbe  trial,  however,  does  not  as 
the  appellant  supposes,  require  a  dismissal 
of  ihe  actions.  The  court  as  we  have,  said, 
having  rU^tfully  acquired  Jurisdiction  of  the 
actions,  could  retain  it  for  tbe  purpose  ot 
making  a  proper  distribution  of  the  money 
retained  in  lieu  of  the  logs,  and  of  entering  a 
personal  Judgment  against  tbe  appellant  It 
Is  not  a  case  where  the  lien  falls,  but  one 
where  the  conduct  of  tbe  debtor  and  third 
person  has  made  it  Impossible  tor  tbe  lienor 
to  reap  tbe  toll  bmeflt  of  bis  rights  nnder 
tbe  Hen. 

Lastly  It  la  compbtlned  tbat  tbe  court  err- 
ed in  refusing  to  bold  tbat  tbe  amount  char- 
ged 1^  tbe  respondent  for  boomage  services 
was  unreasonable.  On  this  point  tbe  evi- 
dence was  confilcting,  and  seemingly,  from 
the  record,  not  unevenly  balanced.  Under 
such  circumstances,  we  do  not  feel  tbat  tbe 
conduslon  of  tbe  trial  court  ought  to  be 
disturbed. 

Other  questions  to^cestod  In  the  brieta 
we  do  not  think  merit  separate  considera- 
tion. 

The  Judgment  appealed  from  will  be  mod- 
ified to  the  extent  of  striking  therefrom  alt 
that  part  of  it  directing  a  foreclosure  of  the 
liens  sued  upon.  In  all  other  respects  it  irtll 
stand  affirmed.  Neither  party  wUI  lecova 
costs  on  this  appeal. 

HADLBT,  -MOUNT,  DUNBAB,  and  AK- 
DBBE^  3J^  cimcnr. 


STATH  ex  rel.  JBFpERSON  00T7NTT  v. 
HATCH,  Judge,  et  al. 

(Supreme  Court  of  Washington.  Dse.  12.  1904.) 

APPEAL— BXUAND  —  COSTS— ISSUA If CB  OF  KXK- 
CUTIOK— MANDAMUS  — ADXQUACT  OF 
BEMEDT  BT  APPEAL— PBAOTICK, 

1.  A  statement  in  an  opinion  of  tbe  Suprpioe 
Court  that  tbe  Judgment  twlow  Is  afflnned  of 
itself  awiirds  cost*  to  the  respondent  ia  the  ap- 
peal. Id  the  absoice  of  other  spedfic  directions. 

2.  A  Judgment  of  the  Supreme  Court,  decree- 
lug  that  the  Judgment  of  tbe  superior  court  la 
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m  tax  foreclosure  suit  be  affirmed,  with  costs, 
and  that  the  plaintiff  recover  from  defeodanta, 
naming  them,  the  coata  of  the  action,  taxed  at 
a  certain  sum,  and  that  execution  issue  there- 
for, and  that  the  cause  be  remanded  for  farther 
proceedincB  In  compliance  with  the  opinion,  au- 
thorized the  icBDance  of  an  execatiw  tor  costs 
of  the  appeal  resardless  of  whether  tiie  Judg- 
ment was  BofficleDtlT  full,  under  Sees.  Lews 
190S,  p.  74,  c.  59.  §  4,  relative  to  the  collection 
of  taxes,  and  providing  that  If  the  Judpnent  of 
the  lower  court  be  affirmed  the  Sapreme  Court 
Khali  enter  judgment  for  the  amount  of  taxes, 
interest,  and  costs,  with  damf^es,  and  shall  or- 
der that  the  amount  of  the  judgment  for  taxes 
deposited  with  the  treasurer,  or  so  much  there- 
of as  may  be  necessary,  shall  be  credited  upon 
the  judgment  rendered,  and  that  execution  sobU 
issue  for  the  balance  of  the  judgment,  damegefi. 
and  costs. 

3.  Where  there  had  been  one  appeal,  and 

Slaintiff  had  been  awarded  a  judgmetit  of  the 
upreme  Court  for  costs  of  toe  appeal,  with 
ample  directions  to  the  lower  court  to  issue 
execution  therefor,  the  refusal  of  the  lower 
court  to  Issue  execution  for  the  colleetUHi  <tf 
the  coats  was  ground  for  a  writ  of  mandate, 
and  the  remedy  by  appeal  from  an  order  gnash- 
ing the  execution,  and  refusing  to  Issue  another 
execution,  was,  If  aTailable.  not  speedy  and  ade- 
quate, within  the  meaning  of  Ballini^r's  Ann. 
Codes  &  St.  I  S756,  authorizing  a  writ  of  man- 
date in  the  absence  of  a  plain,  speedy,  hnd  ade- 
quate remedy  in  the  ordinary  course  of  law. 

4.  Under  Balllnger's  Ann.  Codes  &  St.  S  5755. 
authorizing  the  issuance  of  a  writ  of  mandate 
to  compel  the  performance  of  an  act  which  the 
law  especially  enioins  as  a  duty,  mandate  will 
lie  to  compel  a  judge  of  the  Supreme  Court  to 
issue  an  execution  where  he  has  refused  to  do 
so,  and  has  quashed  an  execution  issued  by  the 
clerk,  after  execution  has  been  ordered  by  the 
Supreme  Court  on  aiipeRl ;  the  duty  of  issning 
the  execution  not  being  so  tar  solely  a  minis- 
terial one,  within  the  province  of  the  clerk,  as 
to  preclude  the  direction  pf  the  writ  of  man- 
date to  the  Judge. 

5.  On  ori^nal  applications  In  the  Supreme 
Court  for  a  writ  of  mandate.  Issues  of  fact 
must  be  raised  by  answer  filed  at  the  same  time 
with  a  demurrer,  if  one  Is  Sled,  and  the  two 
must  be  submitted  at  the  same  time. 

Original  appilcation  for  a  writ  of  mandate 
by  tbe  state,  on  the  relation  of  the  comity  of 
Jefferson,  agalnrt  Qeorge  0.  Hatch,  Jtidge  of 
tbe  superior  court,  and  otbers.  Writ  Ittned. 

A.  W.  Boddress,  for  petitioner.  Jt^ 
Trumbull,  for  respondents. 

HADLBT,  J.  In  this  cause  ori^nal  appU- 
cation  was  made  fn  tills  court  for  a  writ  ot 
mandate  directed  to  the  snperlor  court  of 
Jefferson  county,  to  the  Hon.  Qeorge  O. 
Hatch.  Judge  thereof,  and  to  others  named  In 
the  petition  as  co-respondents  with  said 
Judge.  Upon  the  face  of  the  petition  It  ap- 
pears that  tbe  said  superior  court.  In  tbe 
year  1902,-  In  a  tax  foreclosure  suit  brought 
said  Jefferson  county,  entered  Judgment 
of  foreclosure  against  the  several  persons 
named  as  respondents  herein,  except  the  said 
Judge;  that  an  appeal  from  said  Judgment 
was  prosecuted  to  this  court  and  that.  In  ad- 
dition to  the  flllng  of  the  appeal  bond,  the  ap- 
pealing parties,  as  required  by  law,  also  de- 
posited with  the  teeasnrer  of  J^erson  coun- 
ty a  sum  of  mmxj  eqnal  to  tUb  amoimt  of  the 
Jud^rat  rendered  by  the  superior  court  and 
the  costs  taxed  therein,  to  wit,  the  sum  of 


f4SS.S6;  that  thereafter  this  court  rendered 
the  following  Judgment  on  said  appeal,  to 
wit:   "This  cause  baring  been  hn<etofbre 
submitted  to  the  court  upon  the  transcript  of 
the  record  of  tbe  supralor  court  of  J^erson 
county  and  upon  the  argument  of  counsel, 
and  the  court  baring  fully  considered  tbe 
same,  and  being  fully  advised  in  tbe  preui- 
{  ises,  and  having  filed  its  opinion  in  writing,  it 
i  Is  now,  on  this  9tb  day  of  June,  A.  D.  1904, 
I  on  motion  of  A.  W.  Buddress,  Esquire,  of 
!  counsel  for  respondent,  cousldered,  adjudged, 
:  and  decreed  that  the  Jni^nncnt  of  the  said 
;  superior  court  be,  and  tbe  same  Is  hereby, 
:  affirmed,  with  costs,  the  petition  tor  rehear- 
:  ing  denied,  and  that  the  said  coun^  of  Jeffer- 
;  son  have  and  recover  of  and  from  the  said 
'  John  Trumbull,  T.  L.  TrumbuH,  T.  F.  Trum- 
I  bull,  and  L.  P.  Trumbull,  and  from  C.  A. 
i  Cushlng  and  Fred  A.  Cook,  sureties,  the  coets 
of  this  action,  taxed  and  allowed  at  one  hun- 
dred and      and  <>/i««  dollars,  and  that  exe- 
I  cution  Issue  th«efor.  And  It  is  further  or- 
I  dered  that  this  cause  be  remitted  to  the  said 
I  superior  court  for  further  proceedings  In  com- 
;  pllonce  witb  the  opinion  herein  filed."  The 
{  petition  further  states  that  after  the  cause 
;  was  remitted  to  0ie  superior  court  under  tbe 
abore  Judgment  said  court  entered  a  supple- 
mental Judgment  directing  the  said  county 
treasurer  to  apply  the  said  sum  of  $436.89 
j  deposited  wltb  him  as  aforesaid  to  the  pay- 
1  ment  of  tbe  Judgment  rendered  In  the  fore- 
;  closure  proceeding;  that  tberrafter  an  exe- 
j  cution  was  Issued  out  of  said  superior  court 
I  against  tbe  parties  who  bad  appealed  to  this 
;  court  for  the  collection  of  said  $100.45.  the 
I  amount  of  the  Judgment  for  costs  rendered 
I  by  this  court;  that  afterwards  the  superior 
I  couit  quashed  said  execution,  on  the  ground 
that  the  remittitur  of  this  cotirt  did  not  sup- 
j  p<srt  It;  that  thereupon  the  relator  here  duly 
;  moved  the  said  court  to  direct  the  issuance  of 
j  another  execution  for  the  collection  of  said 
i  costs  In  accordance  wltti  tbe  remittitur  of 
j  this  court  but  that  said  court  refused  to 
j  grant  said  motion,  or  to  direct  the  Issuance 
I  of  any  execution,  and  tbat  said  costs  have 
i  not  been  paid.  The  respondents  demurred 
;  to  the  petition,  the  said  George  G.  Hatch,  as 
i  Judge  aforesaid,  appearing  separately,  and 
j  the  remaining  reqKmdenta  joined  In  a  de- 
,  murrer.  Tbe  demurrers  challenged  the  peti- 
tion as  not  stating  facta  sufficient  to  author- 
ize the  Issuance  of  a  writ  of  mandate  or  the 
granting  of  any  relief. 

Tbe  petition  discloses  that  It  was  the  tl^p- 
ory  of  the  respondent  Judge  that  the  Jml;;- 
raent  and  remittitur  of  this  couri  did  not 
I  authorize  the  Issuance  of  an  execution  for 
j  the  costa.  We  are  unable  to  see  It  so.  The 
!  Judgment  clearly  states  the  amount  of  the 
•  costa;  tiiat  Jefferson  county  shall  recover  the 
I  same  from  the  ai^llanta  In  the  action,  and 
'  also  from  tbelr  sureties,  specifically  naming 
them  ail;  and  adds,  further,  "that  execution 
issue  therefor."  The  Judgment  also  con- 
cludes as  folIowB:  "And  It  is  further  ordered 
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that  this  cause  tw  remitted  to  said  superior 
court  for  further  imxieedlngB  In  compliance 
wltb  the  opinion  herein  filed."  The  opinion 
to  which  refmnoe  is  made  in  the  judgment, 
■B  well  as  the  Judgment  also  lAowed  that 
Uie  Judgment  below  was  affirmed,  which 
statement  of  itself  awarded  the  coste  to  the 
respondent  in  the  appeal.  In  the  absence  of 
other  specific  direction.  But  the  Judgment 
went  furt^OT  than  the  opinion,  and  expressly 
stated  that  costs  should  be  recovered,  giving 
the  amount  thereof,  and,  that  execution 
should  issue  therefor.  It  is  thus  clear  that 
the  Judgment  of  this  court  directed  the  Issu- 
ance of  execution  for  the  costs,  and  that  the 
cause  was  remitted  to  the  ai^rior  court  for 
tlie  further  proceedings,  which  necessarily 
Included  the  collection  of  the  costs  under 
the  terms  of  the  Judgment  Whatever  may 
be  said  of  the  lack  of  fullness  and  regularity 
of  the  Judgment  of  this  court,  under  the 
terms  of  section  4,  c.  69,  p.  74  et  seq.,  Seas. 
T^wa  1903,  it  does  direct  that  execution  shall 
Issue  for  the  costs,  as  tiiat  statute  dlrecta. 
While  the  Judgment  in  terms  does  not  follow 
the  statute  In  directing  the  disporitlon  of  the 
funds  deposited  with  the  county  treasuror, 
yet,  as  the  petition  shows,  the  siq>erlor  court 
has  already  acted  In  that  matter,  and  haa 
done  what  this  court  under  the  statute  should 
have  specifically  directed  in  Ita  Judgment, 
Tls^  has  applied  the  amount  deposited  with 
the  treasurer  as  a  credit  upon  the  tax  fore- 
closure Judgment  While  not  specifically  di- 
rected by  this  court  yet  no  oranplalnt  is 
made  here  that  the  lower  court  ordered  the 
doing  of  that  which  the  law  manifest^  In- 
tended ahould  have  been  don^  but  that  por- 
tion of  the  Judgment  which  It  seems  to  us  is 
spedfic  and  unequivocal  the  petition  states 
the  said  Judge  declines  to  carry  out  This 
court  had  Jurisdiction  of  the  parties  and  of 
the  subject-matter  on  the  appeal,  and  was 
authorized  law  to  enter  Judgment  for 
coste  of  the  appeal.  Whatever  may  be  said 
as  to  ita  regularity,  it  was  not  void,  and  it 
therefore  became  the  duty  of  the  trial  court 
to  direct  Ita  enforcement 

Respondents  contend  that  the  writ  of  man- 
date will  not  lie,  for  the  reason  that  the  re- 
lator has  a  r«nedy  by  appeal  from  the  order 
of  the  trial  court  quashing  the  execution, 
and  also  from  Its  refusal  to  Issue  another  exe- 
cution as  moved  tqr  the  r^tor.  We  deem 
it  unnecessary  to  pass  upon  the  appealability 
of  said  orders  In  view  of  the  fact  that  the  re- 
lator has  not  chosen  the  remedy  of  appeal. 
It  is  sufficient  to  say  that  we  do  not  think 
such  remedy  would  have  been  speedy  and 
adequate  under  the  clrcumstancea.  within 
the  meanlDg  of  section  5756,  BalUnger's  Ann. 
Codes  &  St.,  which  autborlzes  the  writ  of 
mandate  Id  the  absence  of  "a  plain,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
of  law."  The  respondente  had  once  ap- 
pealed, and  the  relator  had  been  awarded  the 


Judgment  of  this  court  for  Ita  costs,  witti  am- 
ple direction  to  the  lower  court  to  use  Its 
process  for  their  coIleeti«i.  If  the  relator 
shoulA  be  compelled  to  appeal  again  In  order 
to  get  the  aid  of  the  necessary  process,  the 
same  thing  mi|^t  have  to  be  repeated,  sod 
the  end  of  the  litigation  would  thus  tw  for 
removed.  We  think  the  refusal  to  carry  out 
the  directlfm  of  this  court  in  Ite  Judgment 
vie  that  the  lower  court  shall  cause  execn- 
tlou  to  issue  for  the  collection  of  the  costs  on 
appeal,  should  be  reached  In  a  more  direct 
way  tban  through  another  appeal,  and  tbat 
the  writ  of  mandate  Is  the  proper  remedy. 
Schncpper  v.  Whiting  (S.  D.)  99  N.  W.  84; 
State  ex  rel.  v.  Thompson  (Neb.)  95  N.  W-  47: 
State  ex.  rel.  t.  Call,  86  Fla.  806,  18  Sooth. 
771;  State  ex  rel.  t.  Judge,  etc.,  48  La.  Ann. 
667,  19  South.  666;  Koonce  t.  Doollttle  (W. 
Va.)  87  8.  B.  «44;  State  v.  DicUnnn,  6S  Neb. 
869,  89  N.  W.  481;  Amer.,  eto..  Placer  Co.  v. 
Bldi  adaho)  69  Pac  280. 
I  The  further  argument  is  made  by  respond- 
ente that  the  ISBUsnce  of  an  execution  Is  Qie 
ministerial  duty  of  the  clerk  of  the  lover 
court,  and  that  the  Judge  has  no  doty  in  con- 
nection therewith  which  can  be  the  anhject 
of  mandatory  direction.  The  i>etttlon  slioTrs 
that  the  court  has  quashed  one  execution 
which  the  deA  did  Issue,  and  has  refused  to 
direct  the  Issuance  of  another.  The  court 
controls  ito  own  process,  and  the  detk  issaes 
executiwis  under  ita  direction.  When  tbe 
court  Itself,  the  source  of  authority,  refoaes 
to  direct  an  execution  which  has  been  com- 
manded by  an  appellate  tribunal,  he  Is  re- 
fusing to  perform  an  act  which  Is  ffitjoloed 
upon  him  as  a  duty  resulting  flrom  his  oflBce, 
within  the  terms  of  section  STSS,  BalUnger'B 
Ann.  Codes  &  St  The  demurrers  to  the  pe- 
tition are  tha«f ore  ovmnled. 

At  the  hearing  respondenta  requested  tost 
In  the  event  the  demurrer  ^ould  be  over- 
ruled they  should  then  be  accorded  the  prlvl- 
I  lege  of  answering  the  petition.   The  heariufc. 
I  however,  came  on  regularly  upon  notice,  and 
was  therefore  final.   It  is  the  practice  at  the 
hearing  of  original  applications  in  tills  court 
to  hear  argumenta  challenging  the  suffldent? 
of  the  petitions,  and  such  challenges  are 
usually  raised  In  the  record  by  filing  demur- 
rers.  But  the  cases  are  at  the  same  time 
before  the  court'to  be  heard  for  all  purposes, 
'  and,  if  respondenta  desire  to  raise  any  Issue 
I  on  the  facts,  they  must  do  so  by  answer  filed 
I  along  with  the  demurrer,  and  the  two  must 
I  be  submitted  at  the  same  time.   This  cause 
i  Is  therefore  now  before  na  for  final  dlsposl- 
1  tlon. 

For  the  reasons  hereinbefore  stated,  we 
I  think  the  relator  la  entitled  to  the  vrrit  of 
j  mandate  asked,  and  It  is  ordered  tbat  tbe 
:  same  Issue. 

I     AKDBB8.  DUNBAB,  and  MOUNT.  JJ, 
concur. 
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TIMMONT  r.  BAI/P  LAEB  OITY. 
(SopreiiM  Court      XJtah.    Dea  8;  1904.) 

JTTBTZCXS  OF  THI  PEACE— OOWPCnSATIOR—nES 
— AOTIOOr        OUT  ^STICE. 

1.  Ao  &ct  of  the  Leriilatore  creatioc  the  of- 
fle*  of  city  iustica  of  toe  peace  givee  him  exda- 
sive  orieioal  jurlfldiction  ot  cases  arising  under 
city  orainances  and  the  same  powers  and  juris- 
dictioD  as  justices  of  the  peace  tn  all  other  ac- 
tions. It  further  provides  that  he  Bhall  receive 
a  HUary  fixed  by  ordinances  for  his  services 
while  exercising  JurisdictioQ  under  the  ordi- 
nances and  by-laws  of  the  clt;.  An  ordinance 
fixes  the  annual  salsry  of  the  atj  justice  at  $1,- 
000.  Rev.  St.  1898,  |  978.  prescribes  the 
schedule  of  fees  which  Justices  of  the  peace 
may  collect  Section  1748  provides  that  with- 
in incorporated  cities  or  towns  a  poll  tax  may 
be  collected  and  expended  under  such  regula- 
tions as  may  be  prescribed  by  ordinance.  An 
ordinance  provides  that,  when  the  poll  tax  Is 
delinquent,  the  supervisor  of  streets  must  pro- 
ceed to  collect  the  same  as  an  action  of  debt  in 
any  court  IuitIds  jurisdiction.  Beld,  that  a  suit 
by  a  city  to  collect  a  poll  tax  Is  an  action  of 
debt,  over  which  justices  of  the  x>eace  hare  ju- 
risdiction, and  la  not  within  the  exclusive  juris- 
diction of  city  justices  of  the  peace,  as  are  cases 
of  Tiolation  of  ordinances,  and  for  entertaining 
the  same  a  city  justice  is  entitled  to  receive  the 
fees  prescribed  by  Rev.  St  1898,  |  078,  his 
compensation  Id  sndi  case  not  being  cOTered  by 
bis  salary. 

Am>eal  from  District  Court,  Salt  Lake 
Connty;  T.  D.  Lewis,  Judge. 

Action  by  Arrllla  Tlmmony,  administra- 
trix of  the  estate  of  John  B.  Tlmmony,  de- 
ceased, against  Salt  Lalce  City,  a  municipal 
corporation.  From  a  Judgment  for  plain- 
tiff, defoidant  appeals.  Affirmed. 

G.  0.  Dey,  Glt7  Atty.,  and  W.  H.  Bramel 
and  D.  O.  WUley.  Jr.,  Asst  City  Attya.,  for 
appellant.  St^hens  A  Smith,  fbr  respond- 
ent. 

BASKtN,  C.  J.  This  action  was  brought 
by  Arvtlla  Tlmmony,  administratrix  of  the 
estate  of  John  B.  Tlmmony,  deceased,  to  re- 
cover from  Salt  Lake  City  certain  fees  which 
said  John  B.  Tlmmony,  as  city  Justice  of  the 
peace  of  said  dty.  Is  alleged  to  have  earned 
in  trying  a  number  of  poll  tax  cases  brought 
before  him  by  the  city  against  various  citi- 
zens between  the  dates  of  October  5,  1898, 
and  November  11,  1900.  Tbe  undisputed 
facts  of  the  case  are  as  follows:  During  all 
the  times  between  October  0,  1898,  and  No* 
vember  11,  1900,  said  John  B.  Tlmmony  was 
the  duly  elected,  qualified,  and  acting  city 
jmtlce  of  the  peace  of  Salt  Lake  City,  receiv- 
ing from  said  dty  for  his  services  In  said 
office  a  salary  of  $1,000  per  annum,  which 
salary  was  fixed  by  an  ordinance  of  said  cit^ 
passed  September  25,  1897.  During  the  peri- 
od mentioned,  tbe  dty,  proceeding  under  the 
authority  of  an  ordinance  concerning  poU 
taxes,  brought  upwards  of  BOO  suits  against 
various  delinquents  before  said  City  Justice 
Tlmmony  to  collect  said  taxes.  In  a  few 
salts  the  delinquents  paid  after  suit  was  com- 
menced, and  Mr.  Tlmmony  received'  hla  fees 
out  of  such  payments.  In  a  great  number 
of  salts  nothing  was  ever  collected,  and 


for  those  suits  Mr.  Thnmouy  rec^ved  noth- 
ing. The  fees  taxed  In  the  suits  where  noth- 
ing was  ever  collected,  reckoned  according 
to  the  statutory  schedule  of  justice  fees,  ag- 
gregate the  sum  of  $973.75.  For  this  sum, 
together  with  interest,  the  total  aggregating 
$1,204,  plaintiff  recovered  judgment  against 
the  dty.  From  this  Judgment  the  appeal  is 
taken. 

By  an  act  of  the  Legislature  of  the  state 
It  is  provided  that:  "Two  days'  work  of 
eight  hours  each,  or  in  lieu  thereof  $3.00  in 
lawful  money,  Is  an  annual  road  poll  tax  up- 
on every  man  over  21  years,  and  under  50 
years  of  age,  not  physically  Incapacitated  to 
work,  and  not  exempt  by  law.  Within  In- 
corporated cities  or  towns  said  poll  tax  may 
be  collected  and  exi>ended  under  such  regula- 
tions as  may  be  by  ordinance  prescribed." 
Rev.  St  18^  I  1743.  By  an  ordinance  of 
the  dty  It  is  provided  that:  "The  supervisor 
of  streets  shall  notify  persons  liable  to  tbe  - 
tax  to  perform  the  required  work,  and  it  such 
persons  fall  to  perform  such  work  or  pay  tbe 
tax  within  ten  days  after  the  time  appointed 
In  the  notice,  the  tax  Is  delinquent,  and  then 
payable  in  money,  and  tbe  supervisor  of 
streets,  as  such,  must  proceed  to  collect  the 
same  as  an  action  of  debt  in  any  court  having 
Jurisdiction."  The  act  of  the  Legislature 
creating  tbe  office  of  city  Justice  of  the  peace 
provides  for  the  election  of  a  dty  justice  of 
the  peace,  who  shall  have  nclnslve  original 
jurisdiction  of  cases  arising  under  or  by  vir- 
tue of  tbe  violation  of  any  dty  ordinance,  and 
shall  have  the  same  powers  and  jurisdiction 
as  justice  of  the  peace  In  all  other  actions, 
civil  and  criminal.  The  city  Justice  shall  re- 
ceive such  salary  for  bis  services  while  exei^ 
clsing  jurisdiction  under  the  ordinances  and 
by-laws  of  tbe  city  as  may  be  prescribed  by 
the  ordinance.  The  annual  salary  of  the  city 
Justice  of  the  peace  was  fixed  by  dty  ordi- 
nance at  $1,000.  All  of  the  foregoing  provi- 
sions of  the  Revised  Statutes  and  city  oi'dl- 
nances  were  In  force  during  the  incumbency 
of  the  said  John  B.  Tlmmony.  Section  978, 
Rev.  St.  1898,  which  vras  also  In  fwce  dar- 
ing tbe  said  Incumbency,  provides  that  "ev- 
ery Justice  9f  tbe  peace  may  for  his  own  use 
collect  the  following  fees,  and  none  other." 
Here  follows  tbe  fee  bill  prescribed,  and  up- 
on It  the  claim  of  the  plaintiff  is  based.  It  is 
clear  from  the  foregoing  provisions  of  the 
statutes  and  dty  ordinances  that  the  city  Jus- 
tice of  tbe  peace  is  vested  with  exclusive  ju- 
risdiction *in  cases  arising  under  or  by  vir- 
tue of  the  violation  of  any  dty  ordinance, 
and  in  all  other  actions  has  the  same  powers 
and  Jurisdiction  of  other  Justices  of  tbe 
p«Lce,"  and  that  In  cases  arising  under  or 
by  virtue  of  the  violation  of  any  dty  ordi- 
nance his  compensation  Is  covered  by  his 
salary  ($1,000).  and  In  all  other  cases  his 
compensation  Is  such  only  as  section  978^ 
Rev.  SL  1898.  prescribes. 

It  is  contended  on  behalf  of  the  appel- 
lant that  "a  suit  by  a  dty  to  collect  poll  tax 
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iB  an  actloD  arising  under  or  hj  Tirtae  of  a 
clt7  ordinance,"  and  that;  therefore,  the  com- 
pensation of  the  said  John  B.  Tlmmony  was 
covered  by  his  salary.  On  behalf  of  the  re- 
spondent It  Is  claimed  that  the  right  to  col- 
lect a  poll  tax  Is  CTeated  by  section  1748, 
Key.  St  1898,  that  a  salt  for  Its  recovery  la 
an  actltm  In  debt  orer  which  the  JnstlceB  of 
the  peace  have  Jurisdiction,  but  not  within 
the  excInslTe  jurisdiction  of  the  dty  justices 
of  the  peace.  The  latter  contention  is,  in  our 
opinion,  correct  It  fbllows  that  the  incum- 
bent was  entitled  to  the  fees  prescribed  by 
section  978,  Ber.  Bt  1898. 
The  Judgment  is  affirmed,  with  costa. 

BARTGH  and  McCAHTT,  JJ.,  concur. 


OREGON  SHORT  LINE  R.  CO.  t.  FOX  et  al. 

(Supreme  Court  of  Utah.    Dec.  8,  1904.) 
EHINBIIT  DOlUin — OOHDEUNATION    BT  BAIL- 

BOAD— BEnsriTS— err  •  OFF. 
1.  Rer.  St  189EL  |  8598,  provides  that  In  as- 
sessing  damages  In  condemnatioD  proceedings 
the  jar;  most  assess  the  value  of  the  property 
condemned ;  that.  If  the  property  constitutes 
only  a  part  of  a  large  parcel,  toe  damages  which 
will  accrue  to  the  portion  not  songht  to  be  con- 
demned, by  reason  of  its  severance  from  the 
portion  sought  to  be  condemaed,  and  bow  much 
the  portion  not  soui^t  to  be  condemned  will  be 
benented  by  the  construction  of  the  improve- 
ment ;  and  that  If  the  benefit  shall  be  equnl  to 
the-damage,  the  owner  shall  be  allow(>d  no  dam- 
afire  except  the  value  of  the  portion  taken. 
Heli,  that  where  a  railroad  company,  on  con- 
structing a  line  across  a  landowner's  premises, 
abandoned  an  old  Hne  across  the  same  prem- 
ises a  mile  distant,  the  railroad  was  not  entitled 
to  bare  any  benefit  from  the  abandonment  of 
old  line  set  off  against  the  damage  done  the 
land  adjoining  the  new  line;  the  bfxiefit  which 
it  may  set  off  being  only  such  as  inured  to  the 
lan^  adjncent  to  the  right  of  way  sought  to  l>e 
condemned,  the  railroad  behig  under  no  oblifra- 
tion  to  rehngalsh  Its  old  right  of  way,  and  the 
compensation  to  be  made  meaning  compensation 
in  money. 

Appeal  from  District  Court,  Salt  Lake 
Gonntyt  S.  W.  Stewart  Judge. 

Proceedings  by  the  Oregon  Short  Line 
Railroad  Company  against  Hoylan  a  Fox 
and  another  to  coudrain  a  right  of  way. 
From  the  Judgment  the  railroad  appeals. 
Affirmed. 

Plaintiff  brought  this  action  to  condemn 
a  right  of  way  for  its  railroad  aqross  a  cer- 
tain section  of  land,  tbe  fee  of  which  is 
owned  by  defendant  Fox,  as  trustee,  but 
which  is  occapled  by  defendant  Hayden,  un- 
der a  lease  from  Fox.  The  land  sought  to 
be  condemned  is  a  strip  100  feet  In  width, 
and  contains  12.27  acres.  The  record  shows 
that  defendant  Fox  owned,  and  defendant 
Hayden  occupied,  under  a  lease,  an  entire 
section  of  land  in  Salt  Lake  county.  The 
strip  of  land  which  plaintiff  sought  to  con- 
demn In  this  action  Is  across  the  northern 
portion  of  said  section  of  land.  Prior  to  this  I 
salt  appellant  had  constructed,  and  bad  In  I 
operation,  its  line  of  railroad  across  tbe  , 


southern  portion  of  said  section,  and  nearly 
a  mile  distant  from  the  new  line.  Plaintiff 
sought  to  show,  the  trial,  that  when 

tbe  new  line  across  the  northern  portion  of 
the  section  was  constructed  and  operated, 
tbe  plaintiff  abandoned  its  old  line  across 
the  southan  part  of  the  section,  and  that  tbe 
dtfendants  suffered  no  more  damage  by  the 
construction  and  operation  of  the  new  line 
tlian  they  would  have  suffered  if  plaintiff  had 
contbiued  to  maintain  and  operate  Its  rail- 
road along  the  old  line.  To  the  introduction 
of  evidence  of  this  charactw  defendants  ob- 
jected, which  objection  was  sustained  by  the 
court  The  case  was  submitted  to  a  jury, 
who  returned  a  verdict  awarding  defendant 
Fox  (1,140.44  as  compensation  for  the  land 
taken,  and  (1,140.44  as  damages  to  the  land 
not  taken,  and  to  defendant  Hayden  $1.- 
049.24,  the  value  of  bis  leasehold  estate^  upon 
which  verdict  the  court  entered  Judgment 
From  this  judgment  and  from  the  order 
overruling  a  motion  for  a  new  trial,  plaintiff 
has  appealed  to  this  court 

Wblttemore  &  Cherrington,  for  appellant 
Sutherland,  Van  Oott  &  Allison,  for  respond- 
ents. 

McOARTT,  J.,  after  stating  tbe  facta,  de- 
livered the  opinion  of  the  court 

The  only  question  presented  by  this  appeal 
Is  whether  appellant  was  entitled  at  the 
trial  of  this  cause  to  prove  that  it  bad 
abandoned  Its  old  line  through  the  property 
of  respondents,  and  by  reason  of  such  aban- 
donment that  aside  from  the  taking  of  tbe 
land  desired  for  the  right  of  way  for  the  new 
Ilue,  it  was  no  more  of  a  detriment  or  Incon- 
venience or  damage  to  respondents  for  appel- 
lant to  construct  and  operate  its  railroad 
along  the  new  line  than  it  would  have  been 
for  appellant  to  have  continued  to  maintain 
and  operate  Its  railroad  along  the  old  line, 
which  it  sought  to  show  It  had  abandoned. 
The  contention  of  the  appellant  is  to  the 
effect  that  by  abandoning  Its  old  line  across 
the  southern  portion  oS  the  section,  it  con- 
ferred a  benefit  upon  respondents,  and  that 
appellant  was  entitled  to  have  such  benefit 
offset  against  or  deducted  from  tbe  damages 
done  the  land  adjoining  the  new  right  of  way 
by  reason  of  tbe  construction  and  operation 
of  tbe  new  line  of  railroad.  Tbe  undisputed 
evidence  shows  "tliat  by  reason  of  the  con- 
struction and  operation  of  the  railroad  by 
plaintiff,  the  lands  owned  by  defendants  and 
abutting  upon  tbe  right  of  way  sought  to  be 
acquired  by  plaintiff  for  a  depth  of  ten  to 
fifteen  rods  were  lessened  In  value  at  least 
fifty  per  cent"  Section  359S,  Rev.  St  1898. 
among  other  things,  provides  that  the  assess- 
ment of  damages  In  condemnation  proceed- 
ings shall  be  as  follows:  First  "The  valae 
of  the  property  sought  to  be  condemned  and 
all  Improvements  thereon  pertaining  to  the 
realty."  Second.  "If  the  property  sought  to 
be  condemned  constitutes  only  a  part  of  a 
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Ifti^  parcel,  the  damages  which  vUI  aceroe 
to  the  portloD  not  eonght  to  be  condemDed  by 
reason  of  Its  severance  from  the  portion 
Bongbt  to  he  condemned,  and  the  constnic* 
tlon  of  the  improvementa  In  the  manner  pro- 
posed hy  the  plaliitiff."  Third.  "Separately 
how  much  the  portion  not  songht  to  be  con- 
demned, and  such  estate  or  Interest  therein, 
will  be  benefited.  If  at  all,  by  the  construc- 
tion of  the  Improvement  proposed  by  plain- 
tiff; and  If  the  benefit  shall  he  equal  to  the 
damage  assessed  under  subdivision  two  of 
this  section,  the  owner  of  the  parcel  shall  be 
allowed  no  compensation  except  the  value  of 
the  i>ortlon  taken."  It  Is  plain  that  the  ben- 
efits referred  to  In  the  foregoing  section  of 
the  statute  are  only  such  as  Inure  to  or  di- 
rectly affect  the  land  adjacent  to  the  right  of 
way  sought  to  be  condemned.  Chicago  &  E. 
B.  Co.  V.  Blake,  116  111.  163,  4  N.  E.  488; 
Meachem  v.  ritchhurg  R.  Co..  4  Cush.  (Mlass.) 
291;  Winona  &  St  P.  R.  R.  Co.  v.  Waldron, 
11  Minn.  515  (Gil.  392),  83  Am.  Dec.  100; 
Chicago,  K.  &  N.  Ry.  Co.  v.  Wlebe,  25  Neb. 
642,  41  N.  W.  297;  Little  Miami  R.  Co.  v. 
Collet,  S  Ohio  St.  182;  Oooley,  Const  Llm. 
6D9. 

The  new  right  of  way  la  nearly  a  mile 
distant  from  the  old  one.  The  damage  done 
to  adjoining  lands  by  the  construction  and 
operation  of  the  new  road  is  separate  and 
distinct  from  the  inconvenience  and  damage 
caused  by  the  construction  and  operation  of 
the  old  line;  that  is,  the  old  line  Is  enthrely 
outside  of  the  zone  of  damage  caused  by  the 
construction  of  the  new.  Appellant  was  un- 
der no  contractual  or  legal  obligation  of  any 
kind  to  respondents  to  abandon  or  forfeit  any 
right  acquired  by  It  through  the  purchase  of 
the  old  right  of  way  because  of  the  con- 
demnation of  the  new  and  the  construction 
and  operation  of  a  road  thereon.  The  aban- 
donment of  the  old  line  was  an  Independent, 
as  well  as  voluntary,  act  on  the  part  of  ap- 
pellant, and  In  no  sense  was  It  the  natural 
or  necessary  result  of  the  acquirement  of 
the  new.  If,  under  any  principle  or  rule  of 
law,  appellant  had  been  compelled  to  relin- 
quish Its  title  to  the  old  right  of  way  to  re- 
spondents when  It  acquired  title  to  the  new, 
then  It  might  be  urged  with  some  degree  of 
consistency  that  there  was  a  corresponding 
obligation  on  the  part  of  respondents  to  ac- 
cept the  old  roadbed  as  an  offset.  In  whole 
or  In  pari;  for  the  damage  caused  by  the 
new;  but  as  stated,  appellant  was  not  legal- 
ly bound  to  abandon  Its  old  right  of  way,  nor 
to  relinquish  any  right  or  privilege  acquired 
through  the  construction  and  operation  of  Its 
road  thereon;  neither  were  respondents  un- 
der any  obligation,  legal  or  otherwise,  to  ac- 
cept as  an  offset  any  benefit  that  may  have 
accrued  to  them  because  of  Its  abandon- 
ment. As  stated  by  counsel  for  respondents 
In  their  brief:  "When  appellant  entered  on 
this  land  and  constructed  Its  new  line,  It  be- 
came Indebted  to  the  respondents.  It  could 
not  liquidate  that  debt  by  compelling  them 
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to  accept  land  as  payment,  either  In  whole 
or  In  part"  For  the  rule  Is  well  settled  by 
the  great  weight  of  authority  that,  when 
lands  are  taken  under  condemnation  pro- 
ceedings, and  any  part  of  the  remaining  por- 
tion damaged  because  of  such  talcing,  the 
owner  Is  entitled  to  "Just  compensation"  In 
money,  and  cannot  be  compeUed  to  accept 
any  ojher  kind  of  property  In  lien  thereof. 
In  Volume  2.  Words  &  Phrases,  1854,  It  Is 
said:  "In  the  exercise  of  tbe  right  of  emi- 
nent domain,  no  just  compensation  can  be 
made  for  the  property  taken,  except  In  mon- 
ey. Money  la  a  common  standard,  by  com- 
parison with  which  tbe  value  of  anything 
may  be  ascertained.  Compensation  Is  a 
recompense  In  value,  a  quid  pro  quo,  and 
must  be  In  money.  Land  or  anything  else 
may  be  a  compensation,  but  then  It  must  be 
at  the  election  of  the  party;  It  cannot  be 
forced  upon  him;  and  an  act  of  the  Legisla- 
ture which  provides  that  land  may  be  taken 
apd  paid  for  with  other  lands  belonging  to 
the  state  does  not  provide  a  constitutional 
compensation."  The  following  cases  are  cit- 
ed In  support  of  the  rule  thus  declared: 
Vanhome's  Lessee  v.  Dorrance,  2  U.  S.  {2 
Dall.)  304,  816,  28  Fed.  Cas.  1012,  1  L.  Ed. 
891;  Alabama  &  F.  R.  Co.  v.  Burfcett  46 
Ala.  569.  And  again  It  Is  said:  "Compensa- 
tion, as  used  In  the  Constitution,  providing 
that,  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  means 
the  payment  of  the  valuation  of  the  property 
taken,  In  money" — Citing  Loweree  v.  City  of 
Newark,  38  N.  J.  Law  (9  Vroom)  155.  The 
following  autboritleB  also  declare  this  same 
doctrine:  2  Lewis,  Eminent  Domain,  505; 
Burlington,  etc.,  R.  Co.  v.  Schwelkart,  10 
Colo.  178,  14  Pac.  829;  Commonwealth  v. 
Peters,  2  Mass.  125;  Central  Ohio  R.  R.  Co. 
V.  Holler,  7  Ohio  St,  220;  Woodfolk  v.  R.  R. 
Co.,  2  Swan  (Tenn.)  484  et  seq.;  10  A.  &  B. 
Ency.  Law  (2d  Ed.)  1146. 

We  find  no  reversible  error  In  the  record. 
The  judgment  Is  therefore  afilrmed,  with 
costs. 

BASEIN,  a  J.,  and  BARTGH.  J.,  concar. 


RETNOLDS  V.  MISSOURI,  E.  &  T.  RT.  00. 
(Supreme  Court  of  Kansas.    Dec.  %,  1904.) 

BAILBOAnS— INJUHT  AT  OBOSSinO— CONTBIBU- 
TOBT  nBaLiaBRCl!. 
1.  In  attempting  to  pass  over  a  rough  and 
unsafe  crossing  of  a  railroad  track,  a  teamster 
who  was  etandin?  upon  loose,  narrow  dump 
boards  lost  bis  balance,  fell  trom  the  wason, 
and  was  injured.  The  crossing  had  been  in 
the  same  unsafe  condition  for  months,  .ind  the 
teamster  was  familiar  with  It,  and  had  knowl- 
edge of  Its  unsafe  condition  for  weeks  prior 
to  his  injury.  Held,  In  an  action  to  recover 
from  tfic  railroad  company,  that  In  Ignoring  the 
known  danger,  and  voluntarily  attempting  to 
n>  over  the  crossing  while  standinx  In  such  an 
msecnre  petition,  ttie  plaintiff  failed  to  exer- 
cise ordinary  care  for  bis  own  protection,  and 
cannot  recover. 
(Syllabus  by  the  Court)  , 
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Error  from  District  Conrt,  MoDtgomery 
County;  Thos.  J.  FlaDnelly,  Judge. 

Action  by  D.  D.  Reynolds  against  tbe  Mis- 
souri, Kansas  &  Texas  Hallway  Company. 
Judgrment  for  defendant,  and  plalutifC  brings 
error.  Affirmed. 

Job.  p.  Rosslter.  for  plaintiff  In  error.  T. 
N.  Sedgwick,  for  defendant  In  error. 

JOHNSTON,  O.  J.  D.  D.  Reynolds,  a  team- 
ster  about  60  years  old,  had  been  iM-ior  to 
April  9,  1902,  engaged  in  hanling  dirt  wltb 
a  mule  team  and  lumber  wagon  at  Coffey- 
viUe.  His  work  required  blm  to  pass  along 
Market  street,  and  across  tbe  track  of  the 
AUsBouri,  Kansas  &  Texas  Railway  Company, 
which  Intersected  that  street.  On  each  trip 
he  crossed  the  railroad  track,  flrat  with  a 
load,  and  again,  when  he  returned,  with  tbe 
empty  wagon.  On  the  day  mentioned,  when 
retornlng  empty,  he  undertook  to  pass  over 
the  railroad  crossing  while  standing  npon 
the  loose  dump  boards  on  the  bottom  of  his 
wagon,  and  when  the  front  wheel  struck 
the  rail  be  was  shaken  off  the  wagon  and  in- 
jured. He  brought  an  action  against  tbe 
railway  company,  alleging  that  his  injury 
was  the  result  of  its  negligence  in  not  pro- 
viding a  suitable  and  safe  crossing  over  its 
track;  that  the  boards  at  the  crossing  were 
worn,  rotten,  loose,  uneTen,  and  Insecure; 
that  the  boards  nearest  the  rails  were  worn 
nway;  and  that  when  tbe  front  wheels  of  his 
wagon  struck  the  railroad  track,  which  cross- 
t>d  the  street  diagonally,  tbe  wheel  slid  along 
the  track.  Jarring  the  wagon  and  causing  him 
to  fall.  The  answer  of  tbe  railway  company 
was  a  general  denial,  together  with  the 
charge  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  In  standing  npon  the 
loose  dump  boards  on  tbe  wagon  while  pass- 
ing over  tbe  crossing.  The  jury  returned  a 
general  verdict  In  faTor  of  tbe  plaintiff,  and 
also  special  findings  of  fact  On  motion,  the 
trial  court  gave  Judgment  upon  the  special 
findings  in  favor  of  the  railway  company. 

It  18  manifest  that  this  ruling  was  made 
ou  the  theory  that  the  negligence  of  the 
plaintiff  contributed  to  his  own  Injury.  The 
Jury  found  that  on  April  9,  1902,  tbe  crossing 
was  In  bad  condition,  and  bad  been  in  that 
condition  for  from  four  to  six  months  before 
that  time.  It  must  be  assumed  that  the 
company  was  negligent  in  not  making  a  bet- 
ter and  safer  crossing,  but  tbe  character  and 
condition  of  the  crossing  was  well  known  to 
tbe  plaintiff.  He  testified  that  on  the  day 
previous  to  the  one  on  which  he  was  hurt 
he  crossed  the  track  at  tbls  point  18  times, 
11  nd  twice  on  tbe  day  of  bis  injury,  and  that 
for  three  or  four  years  before  that  time  he 
had  crossed  there  frequently,  was  perfectly 
familiar  with  the  crossing,  and  knew  that 
Its  condition  was  bad.  The  Jury  found  that 
his  fall  and  injury  were  caused  from  the  slip- 
ping of  tbe  wheel  on  the  rail  and  the  sudden 
ri»e  of  the  wagon;  that  the  plaintiff  was  fa- 
miliar with  the  crossing  and  Its  condition  at 


the  time  of  his  injnry;  that  the  condition 
was  bad,  and  such  that  he  bad  to  exercise 
great  care  to  avoid  injury;  and  that  be  had 
been  familiar  with  the  bad  condition  of  tbe 
crossing  for  about  three  weeks  before  his  in- 
Jury.  The  admissions  of  the  plaintiff  and  the 
findings  of  the  Jury  show  that  the  plaintiff 
failed  to  exercise  ordinary  care  for  his  own 
safety.  To  stand  on  the  loose,  narrow  dump 
boards  of  a  wagon  while  driving  along  an 
ordinary  highway  is  not  free  from  danger, 
but  to  occupy  that  position  when  passing 
over  a  rough  railroad  crossing  was  obviously 
unsafe.  Manifestly  the  sitting  posture  was 
the  safer  one,  and  this  he  should  have  tak- 
en. Taking  the  obviously  perilous  coarse,  be 
necessarily  takes  tbe  risk,  and  must  bear  the 
consequences  of  bis  want  of  care.  The  cross- 
ing, as  we  have  seen,  bad  been  in  the  same 
unsafe  condition  for  months.  He  was  famil- 
iar with  Its  condition,  and  bad  been  for 
weeks  before  the  injury,  and  be  necessarily 
knew  the  dangers  of  tbe  crossing  la  the  posi- 
tion which  he  took.  In  Artman  t.  K.  C.  By. 
Co.,  22  Kan.  296,  the  plaintiff  undertook  to 
recover  tm  an  Injury  sustained  wbUe  passing 
over  an  incomplete  and  dangerous  crossing, 
and  the  court,  in  holding  that  his  own  negli- 
gence barred  a  recovery,  remarked:  "He  was 
familiar  with  the  right  of  way,  the  railroad 
track,  and  tbe  dangers  of  crossing;  be  knew 
that  an  empty  wagon  could  scarcely  be  driv- 
en over  with  safety;  and  yet,  with  this 
knowledge,  with  his  eyes  open  as  to  the  perils 
of  trying  to  cross,  he  attempted  to  drive  over 
with  a  hay  frame  on  his  wagon,  partially  fill- 
ed with  hay  and  com,  and  containing  Uib- 
self,  three  children,  and  Mr.  Toung.  Un- 
doubtedly he  hoped  and  expected  to  cross  in 
safety,  bnt  it  was  a  dangerous  experiment 
and  one  which  was  exceedingly  nnfortonate 
to  him.  His  misfortunes  naturally  excite 
sympathy,  but  give  no  legal  claim  In  thi? 
kind  of  action  for  damages.  He  was  so  neg- 
ligent of  his  duty  to  himself,  bo  wanting  in 
care  and  diligence  In  his  conduct,  that  the 
law  will  not  afford  him  the  relief  which  be 
seeks."  So  here  the  plaintiff's  want  of  cim< 
contributed  bo  largely  to  bis  misfortune  and 
injury  that  no  recovery  can  be  htfd  against 
the  def«idant  snd  therefore  the  judgment  of 
tbe  district  court  mnst  he  affirmed.  All  fbe 
Justices  concurring. 


STATB  V.  KLAT7ER. 

(Supreme  Court  of  Kansas.    Dec.  1,  1904.) 

CBIUINAL  UW — niSAOBEBianT  OF  J1TBT— DIS- 
CHABO  Ei— acquittai.. 

1.  In  a  criminal  case,  after  the  jury  had  been 
deliberatlos  on  their  verdict  for  about  24 
hoars,  thev  returned  with  a  statement  that  they 
were  imable  to  agree,  and  were  discharged.  The 
judge  was  satisfied  in  bia  own  mind  that  they 
could  not  agree,  but  this  conclusion  was  rea(.-h- 
ed  from  the  length  of  time  the  jury  had  bo»n 
deliberating,  and  from  inquiries  made  by  th« 
jury.  The  court  made  no  Investigation  or  in- 
quiiy  before  the  jury  were  discharged  whether 
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they  could  agree  or  not,  and  no  judicial  inves- 
tigatioQ  or  determination  was  made  at  the  time, 
and  no  finding  of  the  necessity  for  a  discharca 
entered  of  record.  Held,  that  within  the  rule 
laid  down  in  State  t,  Allen,  54  Poc.  1060,  69 
Ka.n.  768,  the  discharge  of  the  jar;  nnder  the 
circomstancea  amounteid,  in  legal  effect,  to  an 
acquittal  of  the  accosed. 
(SylUbtu  b7  the  Oonrt) 

Appeal   from   District   Oonrt;  Shawnee 

County;  Z.  T.  Hazen,  Judge. 

George  Klaner  was  indicted  for  Tlolating 
the  liQtior  law.  Judgment  for  defendant, 
and  the  state  appeals.  Affirmed. 

George  Klauer  was  tried  in  the  district 
court  on  a  complaint  originally  filed  before 
a  justice  of  the  peace,  In  which  he  was  char- 
ged In  separate  connts  with  16  distinct  vio- 
lations of  the  prohibitory  liquor  law.  The 
question  of  his  guilt  under  9  counts  was  sub- 
mitted to  the  Jury.  After  bearing  the  evi- 
dence and  Instructions  from  the  court,  the 
jury  retired  to  consider  of  their  verdict  on 
February  22d,  which  was  Saturday.  Not 
having  agreed,  they  wwe  permitted  to  sep- 
arate until  Monday  morning,  February  24tb. 
On  that  day  they  returned  a  verdict  ai  fol- 
lows (omitting  caption): 

"We,  the  jury  Impaneled  and  ewom  in  the 
above-entitled  case,  do,  upon  our  oaths,  find 
the  defendant,  George  Klauer,  guilty  as 
charged  In .  the    counts  of  the  com- 

plaint; not  guilty  as  charged  in  the  Ist,  4tb, 
0th,  12th,  13th,  and  14th  counts  of  the  com- 
plaint; and  we  are  unable  to  agree  as  to 
the  10th,  lltb,  and  15th  counts  of  the  com- 
plaint  S.  W.  Willis,  Foreman." 

This  verdict  was  received,  but  by  some 
oversight  no  journal  entry  was  made  at  the 
time  which  shows  anything  beyond  the  mere 
receipt  of  the  verdict  Afterwards,  and  on 
April  8,  1908,  the  court  catised  a  Journal 
entry  nunc  pro  tnnc  to  be  made  as  follows: 

"The  State  of  Kansas,  Plaintiff,  vs.  George 
Klauer,  Defendant.  (No.  8,860.)  Now,  on 
the  8th  day  of  April.  1903,  it  is  made  to 
appear  to  the  court  that  by  oversight  the 
entry  which  was  made  upon  the  journal  on 
the  24th  day  of  February,  1902,  is  not  com- 
plete, and  does  not  fully  show  the  facts  as 
they  existed  at  the  time,  and  is  not  fnll 
enough  to  show  the  final  disposition  of  the 
case  at  the  time  of  the  court  and,  for  the 
purpose  of  completing  said  journal  entry 
and  making  the  same  .speah  the  truth  In 
relation  to  the  proceedings  had  at  the  time, 
It  is  ordered  by  the  court  that  an  entry  be 
now  made  upon  the  Journal  of  the  court  nunc 
pro  tunc,  the  same  to  be  treated  and  consid-, 
ered  as  a  part  of  the  journal  entry  of  Feb- 
ruary 24,  1902,  found  In  Journal  No.  36,  page 
!S75,  and  to  be  construed  in  connection  with 
that  Journal  entry;  that,  so  far  as  there  may 
be  any  apparent  conflict  between  the  entry 
now  ordered  to  be  made  and  said  entry  of 
February  24tb,  this  entry  now  ordered  to  be 
made  shall  control.  While  the  jury  were 
still  deliberating  as  to  their  verdict,  the  court 
received  a  communication  from  them.  Inquir- 


ing whether  they  could  return  a  verdict  up- 
on the  counts  upon  which  they  could  agree, 
without  being  able  to  agree  upon  certain 
other  counts  in  the  complaint.  After  having 
considered  said  Inqniry,  the  court  with  the 
assistance  of  counsel  for  the  state  and  coun- 
sel for  the  defendant  determined  that  a 
verdict  could  be  properly  received  In  which 
the  Jury  had  agreed  upon  certain  counts  and 
were  tmable  to  agree  upon  other  counts;  and 
thereupon  the  jury,  while  in  the  box  in  open 
court,  were  advised  by  the  court  that  such 
a  verdict  would  be  received.  Thereafter  the 
Jury,  after  further  deliberation,  announced 
to  the  court  that  they  had  agreed  upon  a  ver- 
dict and  they  were  then  brought  into  open 
court  and  the  verdict  heretofore  recorded  in 
the  Journal  was  received.  At  the  time  of 
receiving  said  verdict,  and  after  it  had  been 
read  in  open  court,  and  while  the  jury  were 
still  in  the  Jury  box,  defendant's  counsel 
moved  the  court  for  a  discbarge  of  the  dc- 
fendaut,  ■  which  motion  was  overruled,  to 
which  ruling  the  defendant  excepted  at  the 
time.  At  the  time  said  verdict  was  received, 
the  Judge  of  the  court  was  satisfied  in  his 
own  mind  that  the  Jury  bad  been  out  a  suf- 
ficient length  of  time  to  consider  as  to  their 
verdict  and  that  there  was  no  probability 
that  they  would  agree  upon  a  verdict  differ- 
ent from  that  which  was  returned:  but  this 
conclusion  in  the  mind  of  the  Judge  of  the 
court  existed'  from  the  length  of  time  the 
Jury  had  been  engaged  in  deliberation,  and 
from  the  Inqniry  the  Jury  had  made  as  here- 
inafter recited.  The  court  made  no  Inves- 
tigation or  inquiry  at  the  time  the  Jury  was 
brought  Into  court  and  discharged  as  to 
whether  they  could  probably  agree  or  not 
and  the  court  made  no  judicial  Investigation 
or  determination  of  the  question  at  that  time, 
and  made  no  finding  thereon  at  the  time  the 
jtiry  was  discharged.  It  is  therefore  ordered 
and  adjudged  by  the  court  that  the  jury  be, 
and  is  hereby,  discharged  from  the  further 
consideration  of  this  case;  that  the  defend- 
ant, George  Klauer,  is  hereby  discharged  as 
to  the  first' fourth,  ninth,  twelfth,  thirteenth, 
and  fourteenth  counts  of  the  complaint,  and 
that  the  defendant  be  held  for  further  trial 
upon  the  tenth,  eleventh,  and  fifteenth 
counts  of  the  complaint;  that  the  case  be 
continued  for  the  term;  and  that  the  defend- 
ant enter  into  a  bond  for  his  appearance  at 
the  next  term  of  the  court  To  all  of  which 
order,  judgment  ftnd  ruling  of  the  court,  the 
defendant,  George  Klaner,  excepts.  Z.  T. 
'Hazen,  Judfre." 

On  April  18,  1903,  the  accused  filed  a  plea 
In  bar  to  a  further  prosecution  on  the  tenth, 
eleventh,  and  fifteenth  counts  of  the  com- 
plaint, on  which  he  was  held  for  trial  when 
the  verdict  was  received,  on  the  ground  that 
no  lawful  reason  existed  for  the  discharge 
of  the  jury,  and  that  he  had  been  once  in 
Jeopardy  as  to  the  offenses  charged  in  said 
counts.  The  court  sustained  the  plea  In  bar. 
The  state  has  appealed. 
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C.  C.  Ooleman.  Mtj.  Gen.,  and  L.  Bed- 
den,  for  tbe  State.  O.  C.  Clemens,  tor  ap- 
pellee 

SMITH,  J.  (after  itatlng  the  facta).  Sec- 
tion 208  of  the  Code  of  Criminal  Frocednre 
^section  5660,  Oen.  St  1901)  makes  the  proTt 
aions  of  the  Code  of  CItII  Procedure  relative 
to  the  discharge  of  Jtirors  for  inability  to 
agree  applicable  in  criminal  cases.  Section 
4728,  Qen.  St  1901  (secUon  281  of  the  CItII 
Code),  proTides:  "The  jury  may  be  dischar- 
ged by  the  court  ♦  ♦  •  after  they  hare 
been  kept  together  until  It  satisfactorily  ap- 
pears that  there  is  no  probability  of  their 
agreeing."  The  proposltlou  Involred  Is 
whether  the  discharge  of  the  jury  in  the 
present  case  operated.  In  Its  1^1  effect,  as 
an  acquittal  of  defendant  This  question 
was  before  the  court  In  State  v.  Allen,  59 
Kan.  7CS-762,  54  Paa  1000.  In  that  case 
the  record  shows,  "  The  jury  not  having 
agreed  upon  a  verdict  In  the  above-entitled 
cause,  the  jury  is  discharged  from  further 
consideration  of  this  case.' "  It  was  held 
that  a  further  prosecution  could  not  be  had. 
Nothing  appeared  la  the  record  showing  that 
the  jury  might  not  have  agreed  if  given  fur- 
ther time,  nor  any  record  entry  of  an  abso- 
lute necessity  for  their  discharge.  The  court 
said:  "It  does  not  appear  upon  the  record 
that  the  jury  could  not  have  agreed,  nor 
whether  a  reasonable  time  was  given  them 
within  which  to  reach  an  agreement.  It 
does  not  show  that  the  Jurors  informed  the 
court  or  held  the  opinion  that  an  agreement 
was  improbable;  nor  was  there  any  finding 
of  the  court  that  the  Jury,  after  being  given 
a  reasonable  time  for  deliberation,  were  un- 
able to  agree  upon  a  vei-dlct  Indeed,  It  does 
not  appear  that  the  court  exercised  its  judg- 
ment on  the  question  as  to  whether  or  not 
there  was  a  probability  of  agreement,  or 
necessity  for  the  discharge  of  the  Jury  with- 
out having  rendered  a  verdict"  Again: 
"The  court  cannot  arbitrarily  discharge  a 
Jury,  nor  should  It  ever  be  discharged  until 
It  nppcurs  from  the  statements  of  the  Jurors 
and  the  facts  and  circumstances  of  the  case 
that  every  reasonable  hope  of  agreement  has 
vanished."  The  case  of  State  v.  Smith,  44 
Kan.  75,  24  Pac.  84,  8  L.  R.  A.  774,  21  Am. 
St  Rep.  206,  is  quoted  from,  to  the  effect 
that  the  record  ought  to  show  affirmatively 
the  existence  of  the  facts  which  induced  the 
court  to  exercise  the  extraordinary  power  of 
discharging  the  Jury,  in  order  that  the  con- 
stitutional rights  of  the  accused  may  be  pre-' 
served.  The  court  also  refers  to  State  v. 
Reed,  53  Kan.  767,  37  Pac.  174,  42  Am.  St 
Rep.  322,  where  it  was  held  that  the  dis- 
charge of  a  jury  without  sufficient  reason 
will  "bar  a  further  trial,"  and  that  "the  court 
cannot  arbitrarily  determine  whether  reasons 
for  discharge  exist  but  that  the  question  of 
the  necessity  for  discharge  was  to  be  heard 
and  determined  by  judicial  methods;  and 
such  methods  certainly  contemplate  that  a 


record  at  the  flndli^  uMI  determinations  of 
the  court  should  be  made."  In  the  Allen 
Oase  It  was  decided  that  there  muit  exist, 
"first  sn  abaolttte  necessity  for  mch  dis- 
charge; second,  the  eonrt  must  make  In- 
quiry, and  find  and  determine  that  ancta  ne- 
ceaal^  existed  at  the  time  of  the  discharge; 
and,  third,  the  essential  facta  as  to  such 
necessity,  and  the  findings  of  the  court  there- 
on, most  be  made  a  matter  of  record — or  the 
defendant  may  successfully  jdead  former 
jeopardy  when  placed  on  trial  <m  the  aame 
charge."  Applying  these  rules,  It  la  clear 
that  there  was  no  compliance  with  lliem  la 
the  case  at  bar.  The  finding  that  the  judge 
was  satisfied  an  agreement  of  the  jnry  could 
not  be  had  was  a  conclmlon  drawn,  not 
from  a  judicial  InTestlgation  on  the  part  of 
the  court,  but  from  a  consideration  of  the 
length  of  time  devoted  by  the  jnry  in  at- 
tempting to  reach  a  vndlct  and  inquiries  by 
the  Jury.  There  Is  no  showing  that  the  court 
endeavored  to  ascertain  whether  fnrtiier  de- 
liberation might  result  In  an  agreement  and 
no  ^ort  wbaterer  was  made  on  Its  part,  by 
an  lamination,  to  determine  whether  a 
probability  existed  tiiat  they  might  agree  If 
kept  together  for  a  longer  time.  The  record 
does  not  show  the  essential  facts  reqiectlog 
the  necessi^  tvr  a  discharge,  for  tiie  reason 
that  no  necessity  existed.  The  finding  is: 
"At  the  time  said  verdict  was  received,  tiie 
judge  of  the  court  waa  satisfied  in  his  own 
mind  that  the  jury  had  been  out  a  snffldent 
length  of  time  to  consider  ss  to  their  ver 
diet,  and  that  there  was  no  probability  that 
they  would  agree  upon  a  Terdlct  different 
from  that  which  was  r^med;  but  this  con- 
dufidon  In  tiie  mind  of  the  judge  of  the  court 
existed  from  the  lengtik  of  time  Ute  jury  hsd 
been  engaged  in  deliberation,  and  from  the 
Inquiry  the  jury  bad  made,  as  heretnafte  re- 
cited. The  court  made  no  investigation  or  in- 
quiry at  the  time  the  jury  was  brought  Into 
court  and  discharged  as  to  whether  they 
could  probably  agree  or  not  and  Qie  court 
made  no  judicial  Inrestigation  or  de^ml- 
natiott  of  the  question  at  that  time,  and  made 
no  finding  tii»eon  at  the  time  tiie  jury  was 

dlschant^-** 

The  case  of  State  t.  Hager,  61  Kan.  &04, 
S9  Pac.  1080,  48  L.  R.  A.  26^  is  not  in  pohiL 

The  mllng  of  tiie  district  court  will  be 
afibmed.  AH  the  Justices  concurring 


.FIRST  NAT.  BANK  07  OALTA.  ILL^  *. 
NORDSTROM  et  al. 
(Snprans  Oonrt  of  Kansas.    Dea  1,  1904.) 

BTATUTXS— FBKSUUFTTOnS  —  RKOOTZASU  IfOTB 
— VATEBUL  ALTRATIOir. 

1.  In  the  absence  of  evidence  to  the  contrary, 
courts  of  this  state  will  assume  that  the  laws 
of  a  sister  state  are  like  our  own. 

2.  Where  a  negotiable  note  Is  executed  at  one 
place  and  payable  at  another,  the  Insertion  of 
the  words  "with  exchange"  by  the  payee,  with- 
out the  knowledge  or  consent  of  the  maker, 
does  not  render  such  note  nounegotlable. 
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3.  When  a  negotiable  note  !■  payable  at  a 
place  different  from  where  executed,  the  inaer- 
tion  therein  of  the  words  "with  exdumge"  lij 
the  payee,  without  the  knowledge  or  conaent  of 
the  maker,  is  not  a  material  alteradon. 

(Syllabus  by  the  Ooort) 

Brrtnr  from  District  Court,  Rice  Cmmtj; 
3.  W.  Brlnckerhoff,  Judge. 

Action  by  tbe  First  National  Bank  of  Oal- 
Ta,  111.,  against  B.  Q.  Nordstrom  and  othera. 
Judgment  for  defaidant<  and  plaintiff  briofi 
error.  Reversed. 

C.  F.  Foley  and  O.  E.  Hopkins,  for  plain- 
tiff In  error.  Samuel  Jones,  for  defendants 
In  error. 

QREBMB,  J.  Tbla  was  an  action  to  reoor^ 
er  on  a  promissory  note.   The  cause  was 
tried  without  a  Jury,  and  tlie  court  made 
special  findings  of  fact  and  conduatons  of 
law.    It  appears  that  the  note  in  question 
was  execnted  at  Lyons,  Kan.,  and  payable  at  ! 
HarahaUtown,  Iowa;  that  tbe  words  "with  | 
exchange"  were  printed  In  the  note;  that  { 
before  it  waa  raecnted  the  maker  erased  ' 
tiuse  words,  but  after  Ita  deUvery  Uie  payee, 
without  the  knowledge  or  consent  of  the  mak- 
er, rewrote  tbe  words  "wltib  exchange."  Aa  ' 
a  conclusion  of  law,  the  court  found  that  this 
alteration  was  matnial,  in  that  it  rendered  i 
tbe  note  nonnegotiable  under  the  laws  of 
the  state  of  Iowa,  where  It  was  payable. 
Upon  antib  findings  of  fbct  and  cmcluslona 
of  law,  judgment  waa  rendered  f or  the  d»-  ! 
f endant  So  far  as  tbe  record  discloses,  there 
was  no  eTtdaue  offered  tending  to  establish 
what  the  tew  of  Iowa  was  in  tills  particular. 
The  courts  of  Kansas  will  not  take  judicial 
notice  of  the  laws  of  a  riater  state,  but  will  i 
assume,  in  the  absence  of  evidence  to  the 
etmtrary,  that  they  are  like  our  own.  Rogers 
T.  Coatea,  88  Kan.  2S2,  16  Paa  483;  Furrow 
V.  Chapln,  13  Kan.  118;  HoOge  v.  CaOin,  15 
Kan.  285;  K.  P.  Ry.  Go.  t.  Cntter,  16  Kan. 
6T0;  Woolacott  t.  Case,  68  Kan.  85,  64  Pac. 
965. 

When  a  promlasory  note  la  made  paj^ble 
at  a  place  different  from  the  place  at  which 
it  is  executed,  the  inaction  therein  of  the 
words  "with  ^change"  does  not  make  the 
note  nonnegotIabl&  Clark  t.  Skeen,  61  Kan. 

60  Pac.  327,  49  L.  R.  A.  190.  TS  Am.  St  > 
R^  887.  It  1«  not  every  alteration  of  e  note  I 
Hiat  will  defnt  a  recovery  thereon.  It  must 
be  such  an  alteration  aa  will  mato-lally 
cbange  the  contract  of  the  parties.   The  in- 
sertion of  the  worda  "with  exdiange"  was 
not  Buch  an  alteration.   It  did  not  In  any 
way  alter  the  legal  effect  of  the  instrument 
or  change  the  contract  obligation  of  the  par- 
ties.   As  stated,  tbe  note  was  executed  at 
Lyons,  Kan.,  and  payable  at  Harshalltown, 
Iowa.   It  was  a  part  of  the  contract  of  the 
maker  to  pay  any  expense,  either  of  ex- 
change or  express,  necessary  to  make  the 
payment  at  the  place  mentioned  in  the  note,  | 
and  the  Insertion  of  the  words  '*with  ex-  ; 
change"  waa  only  a  statement  of  what  tbe  i 


contract  itself  implied.  It  did  not  render  the 
note  Invalid,  or  discharge  the  maker  from 
his  liability  thereon.  2  Daniel  on  Negotiable 
Instrumaita,  |  1380;  Fuller  and  Another, 
Bx'rs,  etc..  v.  Green,  64  Wis.  159,  24  N.  W. 
907,  64  Am.  Rep.  600;  Tutt  T.  Thornton, 
S7  Tex.  35;  Bullock  v.  Taylor.  89  Mich.  lOT, 
83  Am.  Bep.  356. 

Tbe  Judgment  is  reversed  and  the  cause 
remanded.  All  the  Justices  concnrrlnc- 


8TATB  V.  HABHON. 
(Supreme  Court  of  Kansas.    Dec  1,  1904.) 
ORIIUIIAL  LAW— TBIAI«-4VI0EN0S  OV  ABBBHT 

wimnw— consTmmoNAx.  uw— 
GAiuiTG— inavBucnoHS. 
1.  Where,  in  the  trial  of  a  criminal  case,  a 
witness  who  had  ffiven  testirn'onj  at  the  pre- 
liminary hearing  was  gbovn  to  be  absent  from 
the  state  and  heyond  the  Jurisdiction  of  the 
court,  it  Is  competent  for  one  who  heard  the 
testimony  of  the  absent  witnees.  and  remembers 
it  in  suDstance,  to  testify  to  his  recollection 
of  the  substance  of  the  testimony  of  the  absent 
witness ;  the  reQulrements  of  section  10  of  the 
Bill  of  Bights  that  the  accused  sfaall  be  allowed 
to  meet  the  witness  face  to  face  bavins  been 
complied  with,  the  accused  having  met  the  ab- 
sent witnen  face  to  face  at  the  preliminary 
hearing. 

2l  Where,  on  the  trial  of  one  charged  with 
keeping  a  gaming  house,  evidence  was  Intro- 
duced showmg  appellant  at  the  time  of  his  ar- 
rest In  possession  of  gambling  devices  in  tbe 
place  diareed  in  the  information,  held  not  error, 
the  court  jiaving  Instructed  the  jury  that  this 
testimony  should  be  considered  ana  to  show 
the  property  in  question  was  in  appellant's  pos- 
session ;  that  appellant  could  not  be  convicted 
on  testimony  tending  to  show  he  was  the  keeper 
or  owner  of  the  place  after  the  time  of  the  issu- 
ing of  the  warrant,  or  on  any  testimony  tend- 
ing to  show  the  place  described  in  the  informa- 
tion was  a  gaming  bouse  aftn  the  time  of  the 
issuing  of  the  warrant 

(SyUabos  hr  the  Court.) 

Appeal  from  District  Court,  Cowley  Coun- 
ty; C.  L.  Swarta,  Judge. 

John  B.  Harmon  was  convicted  of  keeping 
a  gaming  house,  and  appeala.  Affirmed. 

C.  T.  Atkinson,  for  appellant.  G.  C.  Cole- 
man, Atty.  Gen.,  j.  B.  Torrance,  and  W.  L. 
Cunningham,  for  the  State. 

ATKINSON,  J.  In  the  dlBtrlct  court  of 
Cbwley  conn^,  John  B.  ^rmon  was  con- 
victed of  keeping  a  gaming  houae,  and  sen- 
tenced to  the  penitentiary.  From  the  judg- 
ment of  conviction  be  appealed  to  this  court 

Among  other  witnesses  sworn  and  examin- 
ed at  tbB  preliminary  bearing  was  one  J.  B. 
Lnmpkln.  Upon  the  trial  of  the  case  in  the 
district  court,  it  was  shown  the  wltnesa 
Lumpkin  was  out  of  the  state.  It  was  also 
shown  that  no  ofHdal  stenographer  had  tak- 
en the  teaHmony  of  the  witness  Lnmpkln  up- 
on the  preliminary  bearing,  and  that  the  state 
was  not  in  possession  of  stenographic  notea 
or  a  transcript  of  bis  testimony.  One  C  S. 
Beekman,  who  represented  the  state  at  tbe 
preliminary  bearing,  was  called  and  sworn 
as  0  witness  on  behalf  of  the  state,  and,  over 
the  objection  of  appellant,  testlfled  to  hia  rec 
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ollecUon  of  the  testimony  given  by  the  wit- 
ness Lumpkin  on  the  preliminary  hearing. 
The  testimony  of  the  witness  Beekman  was 
without  notes  to  refresh  his  recollection.  '  Of 
the  giving  of  this  testimony  by  the  witness 
Beekman,  error  is  assigned.    It  Is  the  claim 
of  appellant  that  it  was  a  denial  to  blm  of 
the  constitutional  right  to  meet  the  witness 
face  to  face  on  the  trial  of  the  case  In  the 
district  court.   In  State  v.  Nelson,  68  Kan. 
— ,  76  Pac.  506  (an  appeal  from  a  conviction 
of  manslaughter),  error  was  assigned  that 
the  prosecution  was  permitted  to  Introduce  In 
evidence  the  testimony  given  by  a  witness 
nt  a  former  trial  of  the  same  case;  the  wit- 
ness having  left  the  state,  and  being  beyond 
the  process  of  the  court.   In  the  Nelson  Case, 
as  In  the  case  at  bar,  it  was  claimed  by  ap- 
pellant that  It  was  a  denial  of  the  constitu- 
tional right  of  the  accused  to  meet  the  wit- 
ness face  to  face.   In  the  Nelson  Case  It  was  i 
held  that  the  constitutional  provision  had  1 
been  complied  with;  the  accused  having  al-  j 
ready,  at  a  former  trial  of  the  case,  been  con-  | 
fronted  with  the  absent  witness.    Many  cas-  j 
0.3  are  cited  in  support  of  the  views  therein 
expressed.    In  that  case  It  Is  stated  the  rule 
should  apply  alike  whether  the  absent  wit- 
ness be  dead  or  beyond  the  Jurisdiction  of 
the  court   It  Is  sought,  however,  to  distln-  I 
gulsh  the  Nelson  Case  from  the  case  at  bar,  I 
in  that  the  testimony  of  the  absent  witness  ' 
in  the  Nelson  Case,  and  In  the  cases  therein  ; 
cited  with  approval,  was  preserved  In  the  i 
official  stenoCTapher's  notes  or  otherwise,  I 
and  referred  to  or  used,  while  In  the  case  at 
bar  the  testimony  of  the  absent  witness  was  i 
alone  through  the  medium  of  the  recollection 
of  the  witness  Beekman,  whose  recollection, 
It  Is  claimed  by  appellant,  was  faulty.   It  i 
.appears  from  the  record  that  the  state,  to 
obtnln  the  testimony  of  the  absent  witness,  \ 
used  the  best  evidence  at  its  command.   The  j 
witness  Beekman.  In  the  presence  of  appel-  ' 
Innt,  testified  he  remembered  the  substance  ' 
of  the  testimony  of  the  absent  witness,  and 
proceeded  to  state  It.    He  was  subjected  to 
a  rigid  cross-examination  by  counsel  for  ap- 
pellant  The  correctness  of  his  recollection 
might  have  been  disputed.   The  credibility 
of  the  witness  Beekman,  and  the  weight  to 
be  given  his  testimony,  was  a  question  for 
the  Jury.   The  fact  that  the  testimony  of  the 
absent  witness  was  not  preserved  in  writing, 
but  was  alone  the  recollection  of  the  witness 
Beekman,  unsupported  by  notes  to  refresli 
his  recollection,  does  not  distinguish  the  case 
nt  bar  from  the  Nelson  Case.    It  being  con- 
ceded the  constitutional  provision  had  been 
complied  with  when  the  accused  met  the 
witness  face  to  face  on  the  former  trial, 
which  is  the  effect  of  the  Nelson  Case,  the 
competency  of  the  testimony  is  then  govern- 
ed by  ttie  rules  for  the  admission  of  evidence 
In  civil  cases.   The  use  of  stenographic  notes 
is  not  necessary.   It  Is  sufficient  that  the  ' 
substance  of  the  testimony  of  the  deceased  ' 
or  absent  witness  be  given  by  one  who  heard  j 


It  State  V.  Fitzgerald.  63  Iowa,  209,  19  N. 
W.  202;  Summons  v.  State,  6  Ohio  St  825; 
State  V.  Mushrush,  97  Iowa,  444,  66  N.  W. 
746;  State  v.  O'Brien  (Iowa)  46  N.  W.  752; 
Rlverean  v.  St.  Ament  3  G.  Greene  (Iowa) 
118;  State  V.  Able,  66  Mo.  357;  State  v. 
Jones,  29  S.  C.  201,  7  S.  E.  296;  State  v. 
Hooker,  17  Vt  669;  Marler  v.  State,  «7  Ala. 
56,  42  Am.  Rep.  95;  Ruch  T.  Bock  Island, 
97  U.  S.  693.  24  L.  Ed.  1101. 

It  appears  from  the  record  appellant  wa8 
arrested  on  the  same  day  the  complaint  was 
made  and  the  warrant  issued.  The  warrant, 
in  addition  to  commanding  the  officer  to  ar- 
rest appellant,  directed  him  to  seize  and  keep 
all  gambling  devices  found.  This  the  ofScer 
did.  Upon  the  trial  of  the  case,  witnesses, 
over  the  objection  of  appellant,  were  permit- 
ted to  state  and  describe  what  gambling  de- 
vices were  at  the  time  of  appellant's  arrest 
found  In  his  possession  In  the  place  described 
in  the  Information.  It  Is  the  claim  of  appel- 
lant that  this  testimony  tended  to  establish 
appellant's  guilt  of  an  otTense  occurring  after 
the  complaint  and  warrant  had  issued,  and 
was  not  competent  evidence  to  establish  the 
specific  ofl'pnse  of  which  he  was  charged. 
Upon  that  feature  of  the  case  the  court  In- 
structed the  Jury,  in  substance,  that  this  evi- 
dence had  been  admitted  for  the  purpose 
only  of  showing  that  the  property  in  ques- 
tion was  In  the  possession  of  appellant,  and 
that  It  should  not  be  considered  for  any  other 
purpose;  that  appellant  could  not  be  convict- 
ed on  any  evidence  tending  to  show  he  was 
the  keeper  or  owner  of  the  place  after  thf 
time  of  the  Issuing  of  the  warrant,  or  on  any 
evidence  tending  to  show  that  the  place  de- 
scribed In  the  Information  was  a  gaminf! 
house  after  the  tiibe  of  the  Issuing  of  the 
wnrrant  The  giving  of  this  Instruction  Is 
assigned  as  error.  If  It  might  be  said  to 
have  admitted  the  testimony  complained  of 
was  error,  clearly  it  was  not  prejudicial  to 
appellant,  when  considered  and  applied  by 
the  Jury  as  directed  in  the  instruction  giv- 
en. The  instruction  given  cured  error.  If 
any.  in  the  admission  of  the  testimony  com- 
plained of.  The  court  committed  no  error  In 
giving  the  Instruction. 

The  state  challenged  the  sufficiency  of  the 
record.  The  record  discloses  appellant  asked 
for  and  was  given  time  to  prepare  and  pre- 
sent a  case-made  for  the  Supreme  Court,  in- 
stead of  a  bill  of  exceptions.  However,  a 
bill  of  exceptions,  and  not  a  case-made,  was 
prepared  and  presented  within  the  time  giv- 
en. The  bill  of  exceptions  presented  was  by 
the  trial  Judge  allowed  and  signed,  as  a  bill 
of  exceptions,  within  the  time  given.  The 
term  "case-made,"  as  used  In  the  first  in- 
stance, was  evidently  a  clerical  error,  and 
should  be  disregarded:  the  proceedings  on 
appeal  having  been  regular  and  upon  a  prop- 
er bill  of  exceptions. 

Finding  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed.  All  the  Justices  cod- 
curring. 
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METBOPOtilTAN  ST.  RT.  CO.  t.  GILBERT 
et  al. 

(Sapreme  Court  of  Kansas.    Dec  1,  1904.) 

STREET  BAILBOADB— INJURT  TO  PKDB8TBI1.N»— 
DILIQEHCE  BEQUIRED. 

1.  A  Btrcet  railway  company  that  employs  elec- 
tricity as  n  motive  power  is  required  to  exercise 
(he  hi^est  care  to  protect  persona  UHing  the 
streets  from  the  danfcer  of  beins  injured  by  the 
plectrlo  current,  and  u' liable  Eor  any  damages 
occasioDed  by  la  failure  to  do  so. 

(Syllabus  by  the  Court.) 

Elrror  from  Court  of  Common  Pieaa,  Wy- 
andotte County;  Wm.  6.  Holt,  Judge. 

Action  by  Edward  Gilbert  and  others 
against  tbe  Metropolitan  Street  Raiiway 
Company.  Judgment  for  piaintiffs,  and  de- 
fendant brings  error.  Affirmed, 

Miller,  Buchan  ft  Miller,  for  platntlff  In 
error.  L.  W.  Kepllnger.  C.  W.  Trlckett.  M. 
J.  Belts.  F.  D.  Hntchings,  and  J.  W.  Dana, 
for  defendaiita  In  etror. 

MASON,  J.   Edward  Gilbert  recorered  a 
Judgment  against  Ae  Metropolitan  Street  | 
Railway  Company  on  account  of  injuries  re- 
ceived by  blm  through  coming  In  contact 
with  the  end  of  a  broken  telegraph  or  tele- 
phone wire  which  had  fallen  to  the  ground 
upon  a  public  street  and  had  become  char-  ; 
ged  with  electricity  by  contact  with  the  i 
wire  of  the  railway  company.  The  company 
brings  this  proceeding  to  reverse  the  Judg- 
ment.   Only  one  question  is  presented— 
whether  It  was  error  for  tbe  trial  court  to 
cha^  the  Jury  that  the  defendant  waa  [ 
bound  to  use  the  highest  d^^e  of  care  to  ' 
aTold  Injuries  to  persons,  using  the  streets,  ! 
and  to  discover  and  remedy  the  dangerous  ; 
condition  arising  from  the  falling  of  the-: 
for^gn  wire  across  its  own.  Plaintiff  In  et-  ! 
ror  contends  that  it  should  have  been  held  | 
to  the  exercise  of  only  ordinary  diligence. 

Although  it  Is  everywhere  recognized  that 
It  Is  the  duty  of  users  of  electricity  to  em- 
ploy a  high  degree  of  diligence  to  prevent  Its 
causing  injury  to  others,  In  many  cases  this 
principle  Is  treated  merely  as  an  application 
of  the  general  rule,  and  Is  expressed  by  the 
formula  that  ordinary  care  Is  required,  pro- 
portioned to  the  danger  to  be  guarded 
ngalnst.  But  the  peculiar  conditions  involv- 
ed in  cases  of  Injuries  by  electricity  have 
given  rise  to  a  special  doctrine,  somewhat 
analogous  to  that  requiring  operators  of  rail- 
ways to  use  all  possible  skill  and  care  for 
the  protection  of  passengers.  Topefca  City 
Rly.  Ca  V.  Higgs,  88  Kan.  375,  16  Pac.  667.  6 
Am.  St  Rep.  754.  In  Thompson  on  Law  of 
Electricity  It  Is  said  (section  65):  '*It  may  be 
doubted  whether  persons  or  corporations  em- 
ploying for  their  own  private  advantage  so 
dangerous  an  agency  as  electricity  ought  not 
to  be  regarded  as  quasi  Insurers,  as  toward 
third  persons,  against  any  Injurious  conse- 
quences which  may  flow  from  It.  It  may  be 
Ooubted  whether  one  who  collects,  or  rather 


creates,  so  dangerous  an  agency  on  his  own 
land,  ought  not  to  be  held  to  the  obUgatirai 
of  resbtilning  it — ^that  Is,  of  Insulating  it— 
at  his  own  peril."  The  reasoning  thus  sug- 
gested was  employed  in  an  English  case  (Na- 
tional Telephone  Compauy  t.  Baker,  L.  R. 
1803,  2  Ch.  DlT.  186,  201)  in  support  of  a 
ruling  that  an  electric  railway  company 
might  be  liable  for  damage  caused  by  an 
electric  currrat  which  It  had  created,  irre- 
spective of  any  question  of  negligence.  No 
court  in  this  country  seems  to  have  gone  so 
far  as  this,  but  the  requirement  of  the  ^se  of 
extraordinary  care  has  been  general^  ap- 
proved when  It  has  been  the  subject  of  dis- 
cussion. In  Crosswell  on  the  Law  Relating 
to  Electricity  the  rule  derived  from  the 
American  cases  Is  thus  stated  (section  234): 
**If  but  little  danger  is  Incurred— as,  for  In- 
stance, when  the  wires  carry  only  a  harmless 
electric  current;  snch,  for  instance,  as  tbe 
telegraph  or  telephone  current — only  ordi- 
nary care  may  be  required;  while  If  the 
•wVccB  carry  a  strong  and  dangerous  current 
of  electricity,  so  that  negligence  wUI  be 
likely  to  result  in  serious  accidents,  and 
perhaps  deatlu  or  If  a  harmless  wire  is  In 
dangerous  proxlmi^  to  a  high-tension  wire, 
a  very  high  degree  of  care.  Indeed— the  high- 
est that  human  prudence  is  equal  to — is 
necessary.  This  is  particularly  tme  of  elec- 
tric light  and  electric  railway  wires,  which 
carry  a  high-tension  current  often  of  great 
danger."  Aife't^  quotations  will  serve  to  Il- 
lustrate the  extent  to  which  the  rule  Is  car- 
ried, and  the  reasoning  by  which  It  Is  sup- 
ported: "It  is  due  to  the  citizen  that  electric 
companies  that  are  permitted  to  use  for  their 
own  purposes  the  streets  of  a  city  or  town 
shall  be  required  to  exercise  the  utmost  de- 
gree of  care  In  the  consti-uctlon.  Inspection, 
and  repair  of  their  wires  and  poles,  to  tbe 
end  that  travelers  along  the  highway  may 
not  be  Injured  by  their  appliances.  The  dan- 
ger Is  great,  and  care  and  watchfulness  must 
be  commensurate  to  It  Passengers  on  rail- 
road trains  have  a  right  to  expect  and  require 
the  exercise  by  the  carrier  of  the  utmost 
care,  so  far  as  human  skill  and  foresight  can 
go,  fOr  the  reason  that  a  neglect  of  duty  in 
such  case  Is  likely  to  result  In  great  bodily 
harm,  and  sometimes  death,  to  those  who  are 
compelled  to  use  that  means  of  conveyance. 
'As  the  result  of  the  least  negligence  may  be 
of  so  fatal  a  nature,  the  duty  of  vigilance  on 
the  part  of  the  carrier  requires  the  exercise 
of  that  amount  of  care  and  skill  in  order  to 
prevent  accidents.'  Ray  on  Neglfgonce  of 
Imposed  Duties,  68.  All  the  reasons  that 
support  the  rigid  enforcement  of  this  rigid 
rule  against  the  carrier  of  passengers  by 
steam  apply  with  double  force  to  those  who 
are  allowed  to  place  above  the  streets  of  a 
city  wires  charged  with  a  deadly  current  of 
electricity,  or  llahle  to  become  so  chained. 
The  requirement  does  not  carry  with.  It  too 
heavy  a  burden.  Human  Aill  can  easily 
place  wires  and  poles  so  that  they  will  not 
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break  and  fall,  tmlesfl  sabjected  to  some 
strain  that  could  not  be  anticipated;  and  It 
can  ae  readily  prevent  tbe  possibility,  nnder 
ordinary  circumstances,  of  tbe  contact  of 
wires  that  should  not  be  allowed  to  touch 
one  another."   Haynes  T.  Baleigh  Gas  Co., 
114  N.  C.  203,  19  8.  B.  344^  26  L.  B.  A.  810,  41 
Am.  St.  Rep.  786.    "Public  poHcy,  from  sheer 
necessity,  must  require  of  a  person  or  cor- 
poration using  the  current  of  electricity  In 
high  tension  along  highways  a  very  high.  If 
not  the  highest,  degree  of  care."    Snyder  t. 
Wheeling  Electrical  Co.,  43  W.  Va.  661,  28 
S.  E.  733,  89  L.  R.  A.  499,  64  Am.  St.  Bep. 
922.    "Very  great  care  might  be  sufficient 
as  to  the  wires  at  points  remote  from  public 
passways,  buildings,  or  places  where  per^ 
sous  need  not  go  for  work  or  busluess;  but 
the  rule  should  be  different  as  to  points 
where  people  have  tbe  right  to  go  for  work, 
business,  cm:  pleasure.  At  tbe  latter  points 
or  places  the  Insulation  or  protection  should 
be  made  perfect  and  the  utmost  care  used 
to  keep  It  so."   McLaoghlln  t.  Louisville 
Klectric  Light  Co.,  100  Ky.  173,  37  S.  W.  851, 
34  L.  B.  A.  812.   "The  business  of  supplying 
electricity  to  the  residents  of  a  city  is  so  ] 
fraught  with  peril  to  the  public  that  the 
highest  degree  of  care  which  skill  and  fore- 
sight can  attain,  consistent  with  the  prac- 
tical conduct  of  the  business  under  the 
known  methods  and  present  state  of  Its  par- 
ticular art,  is  demanded."   Denver  Electric 
Co.  T.  Lawrence,  31  Colo.  80a  (jtb  par.  syl- 
labus),  78  Pac.  39.    "Wires  charged  with  an  [ 
•     electric  current  may  be  harmless,  or  they  ' 
may  be  In  the  highest  degree  dangerous.  . 
The  difference  In  this  respect  Is  not  apparent  ' 
.  to  ordinary  observation,  and  the  public,  there-  | 
fore,  while  presumed  to  know  that  danger  ; 
iiiny  be  present,  are  not  bound  to  know  Its  i 
dejrree  In  any  particular  case.   The  com-  [ 
piiny,  however,  which  uses  such  a  dangerous  I 
iigcDt,  Is  bound  not  only  to  know  the  'extent 
of  the  danger,  but  to  use  the  very  highest  { 
degree  of  care  practicable  to  avoid  Injury  to  ! 
pvery  one  who  may  be  lawfully  In  proximity  j 
to  Its  wires,  and  liable  to  come,  accidentally  j 
or  otherwise.  In  contact  with  them."  Fitz- 
gerald T.  Edison  Electric  Illuminating  Co., 
200  Pa.  540,  50  Atl.  161,  86  Am.  St.  Rep.  732. 
"Electric   companies,   of   course,   are  not 
bound  to  have  perfect  apparatus  or  perfect  '■ 
construction,  but  they  are  required  to  exer- 
cise a  degree  of  care  and  prudence  In  the  . 
construction  and  maintenance  of  their  wires 
commensurate  with  the  danger;  and  where 
their  wires  are  designed  to  carry  a  strong 
and  powerful  current  of  electricity,  so  that 
persona  coming  In  contact  with  them  are  cer-  | 
tain  to  be  seriously  Injured,  if  not  killed,  the  i 
law  Imposes  upon  the  company  the  duty  of  ■ 
exercising  the  utmost  care  and  prudence  to  i 
prevent  such  Injury,"   Perhara  v.  Portland  ! 
General  Electric  Co.  (Or.)  53  Pac.  14,  40  L.  j 
R.  A.  799,  72  Am.  St  Rep.  730.    See,  also,  ' 
Thomas  v.  Whcplins  Electrical  Co.  (W.  Va.)  ; 
46  S.  E.  217;   Daltry  v.  Mctlla  Elct-tric  U,  j 


H.  ft  P.  Co.  (Pa.)  57  Atl.  833;  Oelsmann  t. 
&£l8S0uri  Edison  Electric  Co.  (Mo.  Sup.)  7? 
S.  W.  654;  Harter  v.  Colfax  Electric  Llgbt 
A.  Power  Co.  (Iowa)  100  N.  W.  506;  18  Cent 
Dig.  column  603;  10  A.  &  B.  Enc.  of  L.  (2d 
Ed.)  887.  In  the  cases  in  which  It  la  stated 
or  assumed  that  a  liability  for  damages  oc- 
casioned by  electricity  arises  only  from  the 
failure  to  exercise  ordinary  care,  no  consid- 
eration appears  to  have  .been  given  to  the  dis- 
tinction noted,  based  upon  Its  peculiar  nature^ 
The  distinction  Is  equally  well  grounded  In 
reason  and  authority.  The  course  of  tbe 
trial  court  In  recognizing  It  is  approved. 

The  Judgment  1b  affirmed.   Ail  tb» 
tlcea  concurring. 


CHICAGO  BLDO.  &  MFG.  CO.  at  al.  t.  L  A. 
TAYLOR  BANKING  CO.  et  al 

(Supreme  Court  of  Kansas.   Dec.  1.  1901.) 

UOBTOAGE— POBKCLOSUaB— COLZ^LTEBAl.  AT- 
TACK—*V  I D  ENCE— I NSTBD  CTIO  NS. 

1.  A  simple  contract  creditor  who  claims  no 
interest  in  or  lien  upon  bis  debtor's  land  can- 
not, in  a  foreclosure  action,  atta^  tbe  vallditr 
of  a  real  estate  mortgage  given  hj  tbe  debtor 
to  another  creditor. 

2.  Alleged  errors  relatinc  to  the  admission  of 
evidence  and  the  giving  of  inatructloni  reviewed. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  tbe  I.  A.  Taylor  Banking  Com- 
pany and  the  Hartford  Creamery  Company 
against  the  Chicago  Building  &  Manufactur- 
ing Company.  W.  F.  ^ryber  was  made  party 
defendant  Judgment  for  plaintUb,  aod  tbe 
manufacturing  company  and  Ttyber  bring 
error.  Affirmed. 

J.  G.  Hntchison,  tor  plalntllfs  In  error. 
Kellogg  &  Madden,  fbr  defendants  In  error. 

BUBGH,  J.  Tba  I.  A.  Taylor  Banking 
Company  Instituted  an  action  to  recover  upon 
a  promissory  note  for  $1,700,  executed  and 
delivered  to  It  by  the  Hartford  Creamny 
Company,  and  to  foreclose  a  mortgage  secur- 
ing the  note  upon  tbe  real  estate  belonging 
to  the  creamery  company.  The  CMca^ 
Building  &  Manufacturing  Company  waa 
made  a  party  defendant,  and  tbe  petttlon 
alleged  that  It  claimed  to  have  some  Interest 
in.  or  Hen  upon,  or  right  to  the  property  in- 
volved, the  nature  and  extent  of  which  ynu 
unknown  to  plaintiff,  but  that  such  interest 
or  Uen  or  right  was  Inferior  and  snbordlnate 
to  plaintiff's  Uen  und^  its  mortgage.  Tbe 
creamery  company  did  not  contest  tbe  plaln- 
tliTs  cause  of  action.  W.  F.  Tryb»  became 
a  party  to  the  action  hy  leave  of  court  His 
answer  alleged  that  the  Chicago  Building  & 
Manufacturing  Company  bad  erected  a 
creamery  upon  the  land  covered  by  irtalntUTa 
mortgage,  under  a  contract  witli  divers  anb- 


f  1.  Sm  Fraudulent  Convaruusw,  voL  SL  Ovot. 
DlB-  S  M. 


Digitized  by 


X£an.) 


CHICAQO  BLDG.  k  MFG.  CO. 


T.  L  A.  TATLOB  BANKING  Ca 


809 


acribers  to  a  fund  for  that  purpose;  that  tbe 
building  and  maanfacturlng  company  had 
AAslgned  to  him.  snbserlptlons  due  and  un- 
paid to  tbe  amount  of  $1,108;  that  tbe  sub- 
scTibera  to  the  creamery  fond  bad  lnc<»po- 
rated  under  the  name  of  the  "Hartford 
Creamery  Oompany";  and  that  the  creamery 
company  had  asaumed  and  agreed  to  pay  the 
<lellnquent  subscriptions.  Judgment  was 
asked  against  the  creamery  company  for  the 
amount  stated.  By  an  amendment  to  his 
answer  Tryber  undertook  to  Interpose  a  de- 
fense to  the  plalntlfl's  mortgage,  but  be  made 
no  claim  to  any  Uen  upon  the  mortgaged 
property,  or  to  any  Intei^st  In  it  wbatever^ 
and  no  attempt  was  made  to  appropriate  It 
to  the  payment  of  Ills  debt  Tbe  building 
and  manufacturing  company  pleaded  the 
truth  of  the  facts  alleged  in  Tryber's  amend- 
ed answer.  The  Hartford  Creamery  Com- 
pany defended  against  Tryber's  claim  by 
pleading  compliance  with  ttieir  contract  on 
tlie  part  of  tbe  subscribers  to  the  creamery 
fund,  and  demanded  damages  on  account 
of  tbe  failure  of  tbe  building  and  manufac- 
turing company  properly  to  construct  and 
equip  tbe  creamery.  At  the  trial  of  the 
case  the  court  excluded  all  evidence  ofFered 
by  Tryber  and  tbe  building  and  manufactur- 
ing company  to  Impeach  plaiatifTs  mortgage, 
and  rendered  judgment  for  tbe  plaintiff  ac- 
cording to  the  prayer  of  its  petition.  Of 
this  the  defeated  defendants  complain. 

The  building  and  manufacturing  company 
was  made  a  party  for  the  sole  purpose  of  de- 
termining tbe  validity  of  any  claim  it  might 
assert  against  the  mortgaged  property.  The 
allegation  of  the  petition  was  merely  that 
tbe  building  and  manufacturing  company 
claimed  some  right  afTectlng  the  property, 
the  nature  and  extent  of  which  was  un> 
known.  When  this  petition  was  answered, 
no  lien  or  other  interest  was  exhibited,  and 
no  relief  was  asked  upon  tbe  basis  of  such 
a  claim.  Tbe  building  and  manufacturing 
company  and  its  assignee  occupied  the  status 
of  simple  contract  creditors  of  the  creamery 
company,  aod  as  such  tbey  had  no  concern 
with  other  debts  of  their  debtor,  and  had 
no  standing  to  controvert  the  claims  of 
other  creditors.  The  creation  of  a  simple  con- 
tract debt  does  not  confer  uiran  the  creditor 
a  general  rlgbt  of  guardianship  over  other 
business  affairs  of  the  debtor.  Even  though 
tbe  debtor  should  fraudulently  transfer  his 
property  for  the  purpose  of  defeating  the 
collection  of  his  debts,  a  simple  contract 
creditor  cannot  interfere.  This  is  elementary 
law  in  this  state. 

The  remaining  Issues  in  tbe  case  were  de- 
termined by  a  jury,  which  rendered  a  ver- 
dict for  Tryber  for  $200.  This  verdict  he 
claims  is  too  small  in  amount,  and  argues 
that  it  was  Induced  by  erroneous  rulings  of 
the  court  relating  to  the  Introduction  of  evi- 
dence, and  by  erroneous  Instructions  to  the 
jury.  The  contract  between  the  subscribers 
to  the  creamery  fund  and  the  building  and 


manufacturing  company  was  written,  and  ex- 
pressed with  considerable  particularity  the 
manner  in  which  the  creamery  should  be 
built  and  equipped.  In  some  instances,  how- 
ever, the  agreement  was  not  specific.  For 
example.  It  was  provided  that  a  certain  vat 
should  be  supplied  with  hot*  and  cold  water. 
The  proof  tended  to  sbow  that  a  boiler  of  a 
given  capacity  was  essential  for  this  purpose, 
and  that  the  building  and  manufacturing 
company  bad  omitted  to  furnish  it  Evi- 
dence upon  matters  of  this  character  was 
Introduced  over  objection,  and  no  reason  ap- 
pears why  it  was  not  proper  to  show  dam- 
ages resulting  from  a  nonfulfillment  of  tbe 
contract  by  the  builder  of  the  creamery. 
The  court'  was  careful  to  reject  all  claims 
for  articles  supplied  by  tbe  creamery  com- 
pany, after  Its  acceptance  of  tbe  plant  which 
were  clearly  covered  by  tbe  contract  sched- 
ules, but  In  other  Instances  evidence  was  re- 
quired in  order  to  make  a  proper  atvlication 
of  the  contract  to  its  subject-matter.  Tbe 
evidence  relating  to  a  few  minor  matters  of 
this  class  is  quite  debatable,  but  the  error 
In  Its  admission,  If  any.  Is  not  of  sufficient 
consequence  to  require  a  new  trial.  Bspe- 
clally  Is  this  true  since  the  verdict  of  the 
jury  apparently  indicates  that  the  creamery 
company  was  allowed  no  damages  whatever, 
and  that  Tryber  was  awarded  an  amount 
which  agents  of  the  building  and  manufac- 
turing company  had  stated  .covered  all  that 
was  unpaid  of  the  subscriptions  made. 

The  court  gave  tbe  jury  the  following  In- 
struction, which,  it  Is  claimed.  Is  wrong; 
"For  any  articles  that  the  company  agreed  to 
supirfy  or  furnish,  and  did  not  supply  or  fur- 
nish according  to  tbe  vnrltten  contract,  the 
defendant  would  he  entitled  to  a  credit  there- 
of. This  would  Include  tbe  deepening  of  a 
well  and  Its  connection  with  said  plant  and 
tbe  piping  of  a  boiler.  If  tbe  same  were 
necessary  to  supply  hot  and  cold  water  to 
the  vat;  but  the  defendant  would  not  be  en- 
titled to  a  credit  for  repairs  or  articles  fur- 
nished for  making  such  repairs."  Tbe  sup- 
posed defect  lies  in  the  reference  to  the  deep- 
ening of  a  well,  the  contract  having  provided 
that  the  subscribers  should  furnish  water 
ready  to  connect  with  tbe  pump.  It  is  evl- 
.  dent  tbat  the  court  was  endeavoring  to  il- 
lustrate the  right  to  recover  for  a  class  of 
items  by  the  particular  matter  of  supplying 
hot  and  cold  water  to  tbe  vat,  and  inadvert- 
ently overlooked  the  provision  of  the  con- 
tract referred  to.  There  is,  however,  no 
evidence  in  the  record  that  any  damages 
were  claimed  for  deepening  the  well,  and  no 
proof  was  offered  as  to  the  cost  of  deepen- 
ing the  creamery  well.  Hence  the  verdict 
could  not  have  been  affected  in  any  sum 
the  feature  of  the  instruction  to  which  ob- 
jection is  made. 

Since  the  record  discloses  no  material  er- 
ror in  the  iHroceedings  of  the  district  court 
Its  judgment  Is  affirmed.  All  the  Justices 
concurring. 
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LANNING  T.  OAT  et  aL 
(Snprane  Court  of  Kansas.   Dec  1,  1904.) 

WILIS— EXECUTION  —  FBOBATB  WITNESS— COM- 
FETENC7 — SPECLAJ.  PE0CEEDIN6. 

1.  A  husband  who  is  one  of  the  subscribing 
witnesses  to  a  will  Is  not  disqualified  from  giv- 
ing testimoD]'  to  establish  its  due  execution  be- 
fore the  wobate  court  because  of  the  fact  that 
bis  wife  is  a  legatee. 

2.  The  prOTisions  of  section  4771.  Gen.  St. 
1901.  which  render  a  husband  or  wife  incom- 
petent to  testify  for  or  against  each  other  in  an 
action,  except  m  certain  specified  cases,  do  not 
disaualif;  a  husband  from  testifying  before  the 

Erobate  court  in  a  proceeding  to  establish  a  will 
1  which  bis  wife  is  named  as  legatee. 
S.  The  distinction  betweoi  actions  and  spe- 
cial proceedings  noted. 
(Syllabu  br  the  Coort) 

Error  from  District  Court,  Gls7  GODiity; 
Sam  Kimble,  Judge. 

Action  by  John  B.  running  against  Mary 
Qay  and  otliers.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Coleman  &  Williams,  for  plaintiff  in  error. 
F.  P.  Harkness  and  Valentine,  Oodard  ft  Val- 
entine, for  defendants  in  error. 

SMITH,  J.  The  quesUon  InTolved  in  tills 
proceeding  In  error  is  whether  tbe  husband 
of  a,  legatee  in  a  will  is  a  competent  witness 
to  its  execution.  Ttie  point  was  raised  in  the 
district  court  in  an  action  brought  by  tlie 
father  and  sole  heir  at  law  of  the  testatrix 
to  contest  her  will,  under  section  7957,  Gen. 
St.  1901,  after  it  bad  been  admitted  to  pro- 
bate in  conformity  with  the  requirements  of 
section  7952,  Gen.  St.  1901.  The  law  respect- 
ing the  attestation  of  wills  reads:  "Every 
last  will  and  testament  •  *  •  shall  be  In 
writing,  and  signed  at  the  end  thereof  by 
the  party  making  the  same,  or  by  some  other 
person  in  his  presence  niid  by  bis  express 
direction,  and  shall  be  attested  and  subscrib- 
ed in  the  presence  of  such  party  by  two  or 
more  competent  witnesses,  who  saw  the  tes- 
tator subscribe  or  heard  him  acknowledge 
the  same."  Section  7938,  Gen.  St.  1901.  The 
contention  of  counsel  for  plaintiff  in  error 
against  the  validity  of  the  will  Is  based  on 
the  statute  respecting  the  competency  of  wit- 
nesses found  in  the  Civil  Code.  The  relevant 
part  of  section  4771,  Gen.  St.  1901,  reads: 
"The  following  persons  shall  be  Incompetent 
to  testify:  •  •  •  Third.  Husband  and 
wife,  for  or  against  each  other,  except  con- 
cerning transactions  In  which  one  acted  as 
the  agent  of  the  other,  or  when  they  are 
joint  parties  and  have  joint  Interest  In  the 
action."  The  dlsquallflcatlon  has  relation  to 
witnesses  In  an  action.  An  action  Is  defined: 
"An  action  Is  an  ordinary  proceeding  In  a 
court  of  justice  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or  protec- 
tion of  a  right,  the  redress  ot  prpvention  of  a 
wrong,  or  the  puniahmont  of  n  public  of- 
fense." Section  4432,  Gen.  St.  1901.  "Every 
other  remedy  Is  a  special  proceeding."  Sec- 


tion 4433,  Gen.  St  1901.  The  nature  of  a 
proceeding  in  the  probate  court  to  admit  a 
will  to  probate  recelred  attention  in  the  late 
case  of  Bethany  Hospital  Company  v.  Hale. 

68  Kan.  ,  77  Pac.  587.    It  was  said:  •TTiis 

hearing  Is  conducted  Id  a  somewhat  informal 
manner  and  without  notice  or  pleadings. 
The  order  which  may  be  entered  Is  either 
for  the  admission  to  probate  of  the  will,  or 
the  denial  thereof.  If  the  former,  such  or- 
der may  be  attacked  at  any  time  within  two 
years  in  the  district  court  in  an  action  for 
that  purpose  by  any  person  Interested  In  tbc^ 
win  or  estate  of  the  deceased.  If  the  latter, 
an  appeal  may  be  bad  to  the  district  coun, 
where  the  order  of  trial,  the  character  and 
burden  of  the  proof,  the  same  Informality  of 
procedure,  will  be  bad  as -before  the  probate 
court;  the  district  court  bavlng  only  sucli 
powers  and  pursuing  such  procedure  on  aii 
i  peal  as  would  the  probate  court.  All  these 
matters  will  be  found  discussed  in  the  casr 
of  Lawrie  v.  Lawrle,  39  Kan.  480,  18  Pau. 
499.  In  both  courts  the  procedure  is  of  tbv 
most  informal  and  perfunctory  charaetei- 
and,  when  a  prima  fade  case  is  made  upui. 
the  several  points  as  to  valiaity  of  execaUon, 
testamentary  capacity,  and  freedom  from  il 
legal  restraint,  the  order  of  admission  should 
be  made,  leaving  for  the  more  formal  an<l 
regular  proceedings  provided  by  section  1>> 
of  the  wills  act  the  contest  of  the  nicer  ani] 
more  difficult  questions — a  contest  In  whid) 
issues  are  duly  formed,  evidence  properly 
produced,  the  machinery  for  the  obtaining  of 
a  Jury,  should  one  be  ordered,  found.  Upon 
the  application  to  admit  to  probate,  a  pan; 
interested  In  having  the  applicatlOD  denied 
may  not,  as  a  matter  of  right,  demand  tbv 
examination  of  his  witnesses  in  opposition. 
Just  to  what  extent  this  preliminary  exam- 
ination ought  to  go.  It  Is  difficult  In  any  on^' 
case  to  say.  It  can  be  said,  however,  that 
It  Is  not  a  contest  that  Is  left  for  another 
proceeding  In  another  form.  In  the  rougli. 
It  is  probably  sufficient  to  say  that  It  Bboniil 
go  only  to  the  extent  that  a  prima  facie  caa^ 
is  made  in  favor  of  the  validity  of*he  will." 
Thei-e  is  a  wide  distinction  between  a  pro- 
ceeding to  admit  a'  will  to  probate,  informa! 
and  summary  In  character,  and  an  actlou 
which  must  be  commenced  by  flllng  a  peti- 
tion and  causing  a  summons  to  Issue  there- 
on. Section  4487,  Gen.  St  1901.  The  word 
"action"  Is  more  limited  In  scope  than  the 
word  "suit"  Ulshafer  v.  Stewart,  71  Pa. 
170;  Cornish  v.  Milwaukee  &  Lake  WIDn^ 
bago  R.  Co.,  GO  Wis.  476,  19  N.  W.  443;  Cltr 
of  Marlon  v.  Ganby  et  al.,  68  Iowa,  142.  2tJ 
N.  W.  40.  The  distinction  between  actions 
and  special  proceedings  under  the  Code  is 
pointed  out  in  1  Cyc.  721,  The  separate 
classification  of  actions  and  special  proceed- 
ings In  our  statutes  has  led  counsel  for  plala- 
tiff  in  error  to  say  in  their  brief  that  "the 
civil  action  In  the  district  court  to  set  aside 
the  yriU  It,  to  all  Intents  and  purposes,  an 
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jtppeal  from  tbe .  declBlon  of  fhe  probate 
court,  and  Is  in  fact  a  coiitiimatlon  of  tbat 
proc^dlng;  Jtut  as  mucb  as  a  case  on  ajvpeal 
rrom  a  Justice's  conrt  Is  t  Gootlnnatloii  of 
the  case  apipealed."  Tbe  caaes  of  Betbany 
Hospital  Company  v.  Hale,  supra,  and  Dean 
V.  Strayne,  67  Kan.  241,  72  Pac.  780^  do  not 
support  tbls  contention. 

Tbe  present  Question  does  not  arise  tn  a 
contest  action  brougbt  in  tbe  district  court, 
liut  Is  narrowed  down  to  whether  tbe  hns- 
iiand  who  is  a  snbscrlblog  witness  to  a  will 
in  which  his  wife  te  a  I^atee  Is  competent  to 
testify  In  tbe  informal  proceeding  wherein 
the  -will  is  admitted  to  probate.  The  policy 
of  our  law  is  to  break  away  from  the  dis- 
qualifying restrictions  anciently  Imposed  on 
witnesses  by  reason  of  Interest  Tbe  same 
may  be  said  of  dlsguollflcatlons  arising  out 
of  marital  relations.  In  Hlgbce  t.  McMillan, 
18  Kan.  188,  188^  It  is  said:  "The  law  has 
abollahed  interest  as  a  bar  to  competency  of 
tbe  witness,  and,  considering  tbe  other  lib- 
eral leglsIatlTe  provisions  regarding  the  tea- 
tlovmy  of  married  parties  for  and  against 
each  other,  the  probibltion  contained  In  said  • 
KUbdiTision  3  of  section  S23  [section  4771, 
(ien.  St,  supra]  should  only  apply  where  the 
lotter  of  tbe  law  makea  the  same  Indispeifea- 
ble."  Again,  some  weight  must  be  given  to 
tbe  fACt  thai,  in  the  act  which  makes  provi- 
sion for  the  attestation  and  protff  of  wllla, 
poi'sons  In  the  situation  of  the  witness  in  this 
L'Qse  are  nowhere  declared  to  be  Incompetent. 
There  Is  a  provision,  however,  that  devisees 
or  legatees  forfeit  their  legacies  if  tbe  will 
f-annot  be  proved  ex.cept  by  their  testimony, 
nnd  they  are  thus  guallfled  to  testify.  Sec- 
tion 7&47,  Gen.  St  1001;  Dark  v.  Miller,  6S 
Kan.  726,-68  Fac  1071. 

We  must  stand,  when  Investigating  the 
question  Invcdved,  in  the  light  of  the  previous 
(^xprcsKloDS  of  this  court,  that  tbe  statute 
rendering  husband  and  wife  incompetent  to 
testify  for  or  against  each  other  In  any  action 
"should  only  apply  where  the  letter  of  the 
law  makes  the  same  Indispensable."  Higbee 
V.  McMillan,  supra. 

If  the  probate  of  a  will  was  bad  by  action 
Ruch  as  the  law  prescribes  for  Its  contest — an 
ttdversary  proceeding  In  which  all  parties  are 
entitled  to  be  beard  as  of  right — we  might 
c-ondude  tbat  the  letter  of  the  statute  relat- 
ing to  tbe  competency  of  witnesses  In  civil 
notions  disqualified  a  husband  to  testify  In 
support  of  the  will.   As  we  have  shown,  | 
however,  the  nature  of  the  proceeding  In  the  i 
probate  court  to  establish  the  will  Is  such  | 
tbat  It  does  not  come  within  the  category  of 
a  civil  action,  but  may  be  classed  as  a  spe- 
cial proceeding,  although  the  latter  is  not  ' 
defined  In  the  statute.  The  other  witness, 
Mr.  Stackpol^  was  not  disqualified.  On  the 
dalm  of  nndue  Influence  tbe  court  below 
found  against  plaintiff  in  error  on  the  testi- 
mony. We  cannot  disturb  his  findings. 

Tbe  judgment  of  the  conrt  below  will  be  ! 
affirmed.  All  the  Justices  concurring.  1 


FISH  V.  VERMILLION. 
09npreme  Court  of  Kansas.    Dec  1,  1001) 

ABBITBATION— AWABD. 

1.  Where  an  agreement  is  made  to  submit  a 
COTitroversy  to  two  arbitiators,  they  to  select  a 
third  to  act  with  them  in  case  they  cannot 
agraa,  on  award  made  by  tbe  third  or  special 
arbitrator  so  selected  and  one  of  the  others  is 
binding  upon  the  parties. 
(Syllabus  by  the  Court) 

Srror  from  District  Court  Lyon  County; 
Dennis  Madden,  Ju^^ 

Action  by  Mrs.  S.  H.  Flsb  against  W.  H. 
Vermillion.  Judgment  for  defendant  and 
plaintlfl  brings  error.  Affirined. 

J.  O.  Hutchison,  for  plaintiff  In  enax. 
Kellogg  A  Madden  and  W.  N.  Sm^r.  for 
defendant  In  error. 

MASON,  J.  This  proceeding  ]■  brought  to 
review  a  judgment  for  d^eidnnt  rendered 
In  an  action  broo^t  to  recover  9126  as  com- 
mission for  a  sale  of  real  estate  Tbe  de- 
fense was  that  tbe  amount  of  the  commis- 
sion had  been  snbmitied  to  arbitration,  and 
bad  been  fixed  at  926  by  an  award  that  was 
conclusive  upon  tbe  parties.  The  fitct  of 
the  submission  to  arbitration  wa's  admitted, 
but  It  was  contended  that  the  award  was 
void  because  It  had  been  Joined  In  by  but 
two  of  tbe  three  arbitrators  chosen  without 
the  concurrence  of  the  third.  The  case  was 
tried  without  a  jury.  The  trial  court  held 
that  under  the  drcumstances  shown  the 
award  was  binding,  and  the  correctness  of 
this  ruling  Is  tbe  only  question  here  pre- 
sented. 

The  agreement  for  arbitration  was  made 
without  reference  to  the  statute^  There  was 
a  singular  confusion  In  tile  evidence  as  to 
its  precise  terms,  and  as  to  exactiy  what 
was  done  under  it;  but  tiiere  was  some  evi- 
dence, and  it  may  be  deemed  to  have  been 
found  by  the  court  that  tbe  controversy  was 
left  to  the  dedsion  trf  two  arbitrators,  witii 
tbe  understanding  that  If  they  could  not 
agree  they  should  select  a  third, to  act  with 
thinn,  and  tbat  tbe  two  first  named  failed  to 
agree,  and  for  that  reason  called  In  a  third, 
wbo,  with  one  of  tiiose  originally  chosen, 
made  tbe  award.  It  is  the  genoal  rule  tiiat 
where  a  dispute  is  submitted  by  private 
agreement  to  a  stated  number  of  arbitrators 
all  must  Join  in  the  award  to  give  it  effect. 
2  A.  ft  B.  Encyc.  of  U  (2d  Ed.)  645;  3  Gyc. 
^1;  4  Cent  Dig.  columns  156s  1S9-  But 
It  Is,  of  course,  competent  for  the  [urtles  to 
agree  that  a  decision  by  a  majority  shall  be 
valid,  and  such  an  agreement  may  be  In- 
ferred from  circumstances.  And  it  Jnstiy 
held  that  an  arrangement  for  two  arbitrators 
named  by  the  parties  to  select  a  third  only 
in  the  event  that  these  two  cannot  agree 
necessarily  Implies  an  undentanding  tbat  a 
determination  made  l^  the  third  or  special 

f  I.  8m  ArUtnitloa  and  Award.  voL  i.  Cent.  Dig. 
|20i. 
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arbitrator  and  either  of  tbe  two  others  shall 
be  binding.  "Although  tbe  agreement  to  sub- 
mit to  arUtratlon  does  not  specifically  pztK 
Tide  for  a  decision  of  the  majority,  such 
authority  may  hare  been  intended  to  be  con- 
ferred, and  this  intention  Is  to  be  inferred 
from  a  provision  for  tbe  selection  of  a  spe- 
cial arbitrator,  who  is  authorized  to  act  only 
upon  disagreement  of  those  originally  ap- 
pointed." 3  Gyc.  653.  See,  also,  Morse  on 
Arbitration  &  Award,  p.  163;  4  Cent.  Dig. 
columns  171-174;  Ins.  Co.  r.  Doying,  SS  N. 
J.  Law.  069,  27  Atl.  927;  Doyle  t.  Patterson, 
84  Va.  800,  6  S.  B.  18& 

Tbe  judgment  U  affirmed.  All  tbe  Jns- 
tlces  concurring.  ' 


GRAY  r.  COOPER  et  al. 
(Supreme  Court  of  Kansas.   Dec  1,  1004.) 

WBTT  or  ■BBOB—m.ING  PETITION— LACHES. 

1.  The  statute  provides  that  no  proceeding  to 
reverse  an  order  or  jadsment  of  an  Infmor 
court  shall  be  commenced  uoless  within  one  year 
after  the  rendition  of  the  jud^ent  complained 
of.  A  iketition  in  error  was  brought  to  the 
office  of  the  d«rk  of  this  court  between  4  and 
5  oMock  in  the  afternoon  on  the  last  day  of 
the  year  all(Ared.  The  office  was  dosed,  it  be- 
ing a  rule  to  close  it  at  4  o'clock  on  Saturday 
No  farther  effort  was  made  to  lodge  the  petition 
with  the  clerk  and  procure  the  isaaance  of  sum- 
mons that  day,  but  this  was  done  tbe  following 
Monday.  Held,  that  the  acti<Hl  was  not  begon 
in  time. 

(Syllabus  by  the  Court) 

Brror  from  District  Court;  Sumner  County; 
James  Lawrence,  Judge. 

Action  by  S.  W.  Cooper  and  Raymond  Tea- 
kle  against  Anderson  Gray.  Judgment  *f or 
plaintiffs,  And  defendant  brings  error.  Mo- 
tion to  dismiss  sustained. 

a  W.  ^attuck,  Jr.,  and  Conly  &  Conly. 
for  plaintiff  In  error.  Stanley,  Vermilion  ft 
Brans,  for  d^endants  In  error. 

CDNNINGHAM,  J.  We  are  met  with  a 
motion  to  dismiss  this  action  because  the 
same  was  not  commenced  within  one  year' 
after  the  rendition  of  the  final  Judgment  com- 
plained of.  Tbe  Judgment  was  rendered  on 
the  24th  of  October,  1902;  the  petition  In  er- 
ror was  filed  and  tbe  summons  Issued  on  the 
26th  of  October,  1903.  On  tbe  face  of  tbe  pa- 
pers, therefore.  It  seems  to  have  been  filed 
out  of  time. 

The  plaintiff  in  error  seeks  to  excuse  the 
default  in  this  respect  by  showing  that  tbe 
papers  were  committed  to  an  express  com- 
pany at  WIcbita  on  tbe  23d  of  October,  came 
to  the  office  of  this  company  in  Topeka  on 
Saturday  tbe  24tb,  and  were  brought  by  Its 
agent  to  the  office  of  tbe  clerk  of  this  court 
between  the  honra  of  4  and  5  p.  m.  on  that 
day.  The  office,  however,  was  locked,  and 
DO  one  was  there  found,  as  under  the  rules 
of  that  office  It  is  closed  to  business  at  4 
o'clock  on  Saturday  afternoons.  Thus  fail- 
ing, no  farther  effort  was  made  to  find  the 


clerk  or  any  of  the  deputies  so  as  to  lodge  the 
petition  In  the  office  In  time,  and  It  was  not 
filed  until  "Monday,  the  26th. 

The  language  of  the  statute  leaves  no 
room  for  construction  as  to  the  time  of  com- 
mencing a  proceeding  to  reverse  tbe  order  or 
Judgment  of  an  Inferior  court  No  such  pro- 
ceeding shall  be  commenced  unless  withhi 
one  year  after  the  rendition  of  the  judgment 
complained  of.  Granting  that  there  could  t>e 
a  case  where,  a  plaintiff  having  done  all  be 
could  to  procure  his  suit  to  be  commenced 
within  the  time  fixed  by  law,  and  yet  failed, 
excuse  could  be  found  In  the  law  for  such 
failure,  we  must  hold  that  this  case  Is  not 
such  a  one.  The  rule  of  tbe  office  to  close 
at  4  o'clock  on  one  day  of  the  week  Is  not  an 
unreasonable  one,  and  of  Itself  affords  no  ex- 
cuse for  the  failure  to  file  tbe  case  in  time. 
Tbe  plaintiff  in  error  waited  until  "the  last 
day  In  the  afternoon,"  and  then  finding  the 
clerk's  office  dosed,  as  was  usual,  made  no 
farther  attempt  to  remedy  the  result  of  bis 
tardiness. 

The  motion  to  dismiss  wUI  be  sustained. 
All  tbe  Justices  concurring. 


BOARD  OF  EDUCATION  OF  CITY  OF 

LAWRENCE  v.  DICK  et  al. 
(Suprone  Court  of  Kansas    Dec.  1,  1904.) 

FUBIiIO  BCHOOL^HIOH  SCHOOLS  —  001I8TITU- 
TIONAL  LAW—TUITIOK  FEE. 

1.  A  high  school  grade  of  a  city  system  of 
schools  is  a  part  of  tne  common  school  system. 

2.  The  tenn  "common  schools,"  as  used  In 
section  2;  art  6,  of  the  GonitttiidioB,  Means 
free  common  schools. 

8.  That  part  of  section  1,  c  224,  p.  S26.  of 
the  Laws  of  1889  (Gen.  St  1901,  S  6805),  which 
authorizes  cities  of  the  second  class  to  main- 
tain high  schools  in  whole  or  in  part  by  col- 
lecting a  tuition  fee  from  each  pupil,  violates 
section  2,  art.  6,  of  the  Ouistitatum,  and  is 
therefore  void. 

(Syllabus  by  the  Oonrt) 

Error  tnm  District  Oonr^  Douglas  Ctounty; 
O.  A.  Smart,  Judge. 

Action  by  Harry  DldE  and  otbera  agafiut 
tbe  board  ct  education  of  tbe  city  of  Law- 
rence. Judgment  for  plalntifFs,  and  defend- 
ant brings  error.  Affirmed. 

W.  W.  Nevison,  John  Q.  A.  Norton,  L.  H. 
Perkins,  and  O.  E.  Llndley,  for  plaintiff  la 
error.  Bishop  &  Mitchell,  for  defendants  In 
error. 

GREBNB.  J.  Tbe  plaintiffs,  for  them- 
selves and  400  others  similarly  situated, 
brought  this  action  to  restrain  the  board  of 
education  of  tbe  city  of  Lawrence,  a  city  of 
the  second  class,  from  enforcing  one  of  ,lts 
resolutions  previously  adopted,  authorizing 
tbe  superintendent  of  Its  city  schools  to  expel 
from  tbe  high  school  all  resident  pupils  who 
refused  to  pay  a  tuition  fee  of  $2.50  per 
term.  The  petition  alleges  that  the  plaintiffs 
are  residents  and  taxpayers  of  the  city  of 
Lawrence,  and  the  parents  of  children  be- 
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tween  the  ages  of  9  and  20  years;  that  the 
board  of  education  had  previously  passed  a 
resolution  to  the  effect  that  all  pupils  attend- 
ing anch  school  should  be  required  to  pay  a 
tuition  fee  of  ¥2.50  per  term,  and  had  author- 
ized the  superintendent  of  schools  of  the  city 
to  expel  from  such  school  all  children  then 
attending  who  refused  to  pay  such  tuition 
fee  on  or  before  a  certain  day  therein  named. 
Upon  the  application  of  platntiCTs,  a  tempo- 
rary restraining  order  prohibiting  said  board 
from  enforcing  the  conditions  of  the  resolu- 
tion was  allowed,  and  finally  made  perma- 
nent. It  was  held  generally  that  the  board 
of  education  had  no  power  to  impose  a  tui- 
tion fee  upon  the  resident  pupils,  as  a  condi- 
tion precedent  to  attending  such  school. 

The  qnestion  InToIved  is,  has  the  Legisla- 
ture of  the  state  of  Kansas  power  to  author- 
ize the  board  of  education  of  cities  of  the 
second  class  to  impose  a  tuition  fee  upon 
resident  pupils  attending  the  high  school? 
If  this  question  Is  answered  in  the  affirma- 
tive^ it  most  be  held  that  the  board  acted 
with  authority.  The  Legislature  attempted 
to  confer  such  authority  upon  the  board  of 
education  of  the  cities  of  the  second  class 
within  the  state  by  the  oiactment  of  section 
6305,  Oen.  St.  1801.  This  section  reads: 
"The  board  of  education  shall  bave  power  to 
elect  their  own  officers,  except  the  treasurer; 
to  make  their  own  rules  and  regulations  sub- 
ject to  the  provisions  of  this  article;  to 
organlie  and  maintain  a  system  of  graded 
•tiuwls;  to  establish  a  high  school  whatever 
In  their  opinion  tbe  edncational  Interests  of 
the  city  demand;  and  to  ezerdse  the  sole 
coDtro]  over  the  schools  and  school  property 
of  the  city;  and  maintain  such  high  school. 
In  whole  or  In  part,  by  demanding,  collecting, 
and  receiving  a  tuition  fee  for  and  from  each 
and  every  actatdar  or  inqdl  attending  such 
blgh  scbooL*'  PUmtifls  contend  that  the 
common  schools  of  Kansas  are  free  schools, 
and  that  this  section,  In  so  far  as  It  attempts 
to  confer, power  upon  tbe  board  ot  education 
of  cities  of  the  second  class  to  Impose  a 
tidtlon  ^  upon  pupils  attending  such 
schools,  contravoies  section  2,  art  6,  of  tbe 
Ccmstitntion  of  Kansas,  and  Is  void.  The 
constitutional  provision  Invoked  reads:  'TThe 
Legislature  shall  encourage  the  promotion  of 
Intellectual,  moral,  sdoitiflc  and  agricultural 
Improvement,  by  establishing  a  uniform  sys- 
tem of  common  scbocds,  and  schools  of  a 
bigfaer  grade,  enrivacing  normal,  pr^ratory, 
eolleglate  and  university  d^artments." 

The  one  gnat  hope  of  tbe  republic  lies  In 
tbe  Intelligence  and  morality  of  the  indlvll- 
ual  citizen.  To  encourage,  promote,  and  in- 
culcate Intdllgence  and  moralltr*  luge  bod- 
ies of  land  were  reserved  tiie  govemmoit 
from  the  public  domain  to  many  of  tbe  states 
upon  their  admission  Into  tbe  Union,  to  be 
nsed  for  a  permanent  school  fund.  Sectitm 
84  of  our  organic  act  provides  "that  when 
tSie  lands  in  the  said  territory  shall  be  sur- 
veyed under  the  direction  of  the  government 


of  the  United  States,  preparatory  to  bringing 
the  same  into  market,  sections  numbered  six- 
teen and  thlrty-sIx  In  each  township  in  said 
territory  shall  be,  and  the  same  are  hereby, 
reserved  for  the  purpose  of  being  applied  to 
schools  in  said  territory  and  In  the  states  and 
territories  hereafter  to  be  erected  out  of  the 
same."  Recognizing  the  great  need  of  popu- 
lar education,  the  framers  of  our  Constitu- 
tion, in  addition  to  the  proTisions  hereinbe- 
fore quoted  making  It  compulsory  upon  the 
Legislature  to  establish  a  uniform  system  of 
common  schools,  inserted  section  3,  art.  6, 
which  reads:  "The  proceeds  of  all  lands 
that  have  been,  or  may  be,  granted  by  the 
United  States,  for  the  support  of  schools, 
and  the  five  hundred  thousand  acres  of  land 
granted  to  the  new  states,  under  an  act  of 
Congress  distributing  the  proceeds  of  public 
lands  among  tbe  several  states  of  the  Union, 
approved  September  4,  A.  D.,  1841,  and  all 
estetes  of  persons  dying  without  heir  or  will, 
and  such  per  cent,  as  may  be  granted  by 
Congress,  on  the  sale  of  lands  In  this  state, 
shall  be  the  common  property  of  the  stete, 
and  shall  be  a  perpetual  school  fund,  which 
shall  not  be  diminished,  but  tbe  Interest  of 
which,  together  with  all  tbe  rente  of  the 
lands,  and  such  other  means  as  the  Legisla- 
ture may  provide,  by  tex  or  otherwise,  shall 
be  Inviolably  appropriate  to  the  support  of 
the  common  schools."  Ample  provlafons  are 
found  elsewhere  for  tbe  annual  distribution 
of  this  fund  to  the  several  conn^  treasurers 
of  the  state,  to  be  used  to  the  support  of  the 
common  schools.  In  addition  to  the  fond 
thus  provided,  the  Legislature  has  made 
provisions  for  tbe  assessment  and  collection 
of  taxes  Cor  tbe  support  of  the  common 
schools,  and  enacted  rules  for  tbe  general 
management  by  facers  to  be  elected  by  the 
voters  of  the  locality  wbwe  tlie  schools  are 
to  be  matotalned. 

In  view  of  the  numerous  provlsltnu  made 
by  the  gennal  government  and  the  ConsUto- 
tion  of  this  state,  as  well  as  the  history  of  Ite 
l^slattve  enactment,  for  the  estebllafament 
and  maintenance  of  a  common  school  system 
under  whldi  tbe  children  have  been  educated 
tree  tor  tbe  XHi>t  40  years,  the  suggestion 
that  such  schools  are  not  free  comes  as  a 
surprise  at  least  This,  however,  cannot 
cliange  tbe  provisions  of  our  Oonstitntion, 
and  it  Is  to  such  provisions  we  must  look  to 
determine  whether  the  system  of  common 
schools  it  ctHumands  the  Leglshitnre  to  m- 
courage  was  to  be  a  system  ot  free  common 
Bdiools  or  pay  common  schools.  We  can 
only  determine  this  by  ascerteinlng  what  was 
meant  by  the  words  "common  schools,"  as 
therein  used.  If  we  find  that  they  have  ac- 
quired a  technical  meaning,  we  must  assume 
they  were  used  in  tbe  Constitution  In  tbelr 
technical  sense.  The  blgb  schocd  in  cities  of 
tbe  second  dass  Is  a  depattment  of  the  com- 
mon school  system  ot  such  dty.  In  which 
the  higher  grades  of  tbe  common  school  are 
tet«ht  Board  of  Education  v.  Welch,  61 
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Kan.  792,  38  Pat  654;  Whitlock  v.  State  ex 
rel.  School  District.  30  Neb.  815,  47  N.  W. 
284.  The  phrase  "common  schools"  Is  syn- 
onymous with  "public  schools."  JenklDS  t. 
AndoTer,  103  Mass.  94.  Both  have  been  de- 
fined by  lexicographers  by  Judicial  in- 
terpretation to  mean  "tree  schools."  Mer- 
rick and  others  t.  Inhabitants  of  Amherst 
and  others,  12  Allen.  609;  Boach  r.  The 
Board  of  President  and  Directors  of  the  St 
Louis  Public  Schools,  77  Mo.  484;  Collins  t. 
Henderaon,  etc.,  74  Ky.  74;  Irrln  t.  Gregory 
(Oa.)  13  S.  E.  120;  Roach  t.  Board  of  Presi- 
dent and  Directors  of  the  St.  Ia)u1b  Public 
Schools,  7  Mo.  App.  567;  People  v.  Board  of 
Education  of  Brooklyn,  13  Barb.  400.  In  25 
Am.  &  Eng.  Encyc.  of  L.,  it  Is  safd:  "Com- 
mon or  public  schools  are,  as  a  general  rule, 
schools,  supported  by  general  taxation,  open 
to  all  of  snltable  age  and  attainmentB,  free 
of  expense,  and  under  the  control  of  agents 
appointed  by  the  Toters."  Hr.  BIa(^  Id  bis 
Law  Dictlonaiy,  defines  common  sdiools  to 
be  "schools  maintained  at  the  public  ex- 
pense and  administered  by  a  bureau  of  the 
state,  district;  or  municipal  goTemmeDt,  for 
the  gratnltoos  education  of  the  children  of  all 
citizens,  without  dlstlnctloa"  Mr.  Anderson, 
In  his  Ijbw  Dictionary,  says:  "Common  or 
public  schools-  are  schools  supported  by  gen- 
eral taxation,  open  to  all  free  of  expense, 
and  under  the  control  of  agents  appointed 
by  tile  voters.**  Repalje  &  Lawrence  define 
common  scfaools  to  be  "public  or  free  schools, 
maintained  at  public  expense,  for  the  ele- 
.mentary  education  at  children  of  all  idasses." 
Mr.  BouTier,  In  his  Law  Dlcttonary,  says 
that  common  adiools  are  "schools  for  general 
elementary  instruction,  free  to  all  the  pub- 
lic." Chancellor  Kent,  In  his  Commentaries, 
ToL  2,  p.  195,  in  discussing  free  common 
schools  In  the  sereral  states  of  the  Union,  on 
the  continent,  and  In  many  Boropean  coun- 
tries, uses  the  phrase  "common  schools"  ex- 
clusively. It  must  be  assumed  that  the  men 
who  wrote  our  Constitution  used  the  phrase 
"common  schools"  in  Its  technical  8«ise,  as 
we  find  it  defined.  We  tiilnk  it  follows, 
therefore,  both  from  authority  and  reasim, 
that  the  phrase  "common  schools"  was  used 
in  the  Constitation  in  its  technical  sense, 
which  means  free  schools,  and  that  the  com- 
mon Bi^oola  oi  Kansas  are  free  schools. 
The  act  of  the  L^dsture  Attempting  to  au- 
thorise boards  of  education  of  dtiea  of  the 
second  dass  to  collect  tuition  fees  for  the 
admission  of  resident  pupils  Into  such  schools 
violates  this  provision  of  the  Constitution  of 
the  state,  and  is  therefore  void. 

A  contention  is  made  that  the- word  "oth«- 
wise,"  fouiUl  in  the  latter  part  of  section  8, 
art.  6.  of  the  Oonstitntlon.  by  which  ttie  Jjeg- 
Islature  Is  directed  to  add  to  the  permanent 
school  fund  by  taxes  or  otherwtee,  la  an 
express  authority  to  add  to  it  by  charging  a 
tuition  fee.  The  word  *\)tfaeFwIse,"  as  there 
used,  simply  means  that  the  Legislature  may 
■et  apart  for  public  school  purposes  such 


moneya  as  may  come  into  the  public  treasury 
tocidentatly,  such  as  fines  Imposed  for  viola- 
tion of  the  laws  of  the  state,  and  items  of  a 
similar  character.  To  charge  and  collect  a 
tuition  fee  would  not  be  adding  to  the  per- 
manent school  fund. 

The  objection  that  the  plaintiffs  cannot 
maintain  this  action,  on  the  ground  that  an 
individual  cannot  maintain  an  action  to  re- 
strain public  officers  from  performing  a  pub- 
lic du^,  unless  such  party  can  show  some 
personal,  pecuniary,  or  special  Interest,  or 
some  Injury  which  he  may  sustain  other 
than  the  public  generally,  cannot  be  sus- 
tained.  The  exclusion  of  the  plaintiffs*  chll- 

;  dren  from  the  pubUc  schools  la  a  Question  In 
which  tbey  have  a  special  and  peculiar  in- 
terest, not  held  in  common  by  the  people  of 
the  state.  While  the  people  of  the  stete  and 
county  have  a  general  interest  in  the  educa- 

I  tion  of  Ito  children,  the  exclusion  of  any  par- 
ticular child  directly  affects  the  parents  of 

'  that  child  In  a  much  greater  degree  than  it 
does  the  public.  In  Ontt  v.  Jat^ison  Co..  5 
Kan.  S18,  621,  it  la  aald.  "If  the  Injury  is  one 
that  peculiarly  affects  a  pratton.  he  has  hif 

:  right  of  action." 

I  The  Judgment  of  the  court  below  la  af- 
firmed. All  the  Justices  concnrrlnx. 


FRX  V.  DUNN  at  al. 

(Soprone  GouH  of  Kansaa   Dee.  1,  1904.) 

ciTT  conn— jnauDXcnozr— coRTBAor  von 
REAi.  nsTAn:. 

1.  D.  contracted  to  sell  certain  real  estate  to 
I  F.  for  11,500.   Three  hundred  dollars  was  paid 
I  down  by  IP.,  and  It  was  agreed  between  th>- 
:  parties  that  deeds  from  D.  to  F.  should  be 
!  placed  in  escrow,  which  was  dom^  to  be  deliver- 
i  ed  to  the  buyer  on  payment  of  the  purc^asf 
j  price.    It  was  further  agreed  that  If  F.,  the 
I  purchaser,  failed  to  secure  a  loan  on  the  prop- 
erty of  $600  or  $700  from  a  designated  loan 
company,  the  cmitract  should  be  at  an  end  and 
the  $300  payment  returned.    F.  failed  to  get 
the  loan.    In  an  action  in  the  city  court  of 
I  Wichita  to  recover  the  $300  from  D.,  JkcU,  that 
the  action  was  not  founded  on  "a  confract  tor 
real  estate,"  and  that  the  city  court  had  juris- 
diction to  try  and  determine  the  cause. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  a  B.  Fry  against  Edward  Dnnn 
and  others.  Judgment  for  defendants,  and 
plalntift  brings  error.  Reversed. 

This  was  an  action  bron^t  by  C  H.  Fry, 
plaintiff  below  and  plaintiff  in  enor  here,  in 
the  dty  court  of  Wichita,  to  recover  the  sum 
of  $300  from  defendants  In  error.  Fry  had 
Judgment  in  the  cour^  from  which  de- 
fendants below  appealed.  In  the  district 
court  a  motion  of  the  latter  to  dismiss  the 
action  was  sustoined  on  the  ground  that  the 
dty  court  had  no  Jurisdlcthm  of  the  case, 
for  the  reason  that  the  action  was  based  "«m 
a  contract  for  real  estate."  The  UU  of  par- 
ticulars is  very  long  and  drcnmatantia].  Ito 
substance  is  as  follows:  In  Janiuuy,  1002, 
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Dunn  Brml  occupied  two  lots  In  Yalley  Oen- 
ter,  wltb  a  building  tbereon  in  which  t3aey 
carried  on  the  bualness  of  blackamlthlng  and 
wagon  repairing.  They  pnq^ctoed  to  sell  the 
Iffoperty  to  ttf,  together  with  all  tools,  ftz- 
tores,  and  stock  in  trad&  Plaintiff  accepted 
the  fMet,  and  agreed  to  pay  91>S00  for  the 
property— 4B00  down,  feoo  In  the  following 
February,  and  ¥600  a  month  later.  It  was 
agreed  tiiat  there  should  be  no  sal«^  ami  that 
the  contract  should  not  take  effect  or  be  In 
forc^  unless  Fry  could  bonow  $600  m  $700 
from  a  certain  mortgage  company  on  the  se- 
curity ot  the  real  estate,  and  In  case  of  fail- 
ure the  $800  paid  on  the  purchue  price 
should  be  returned.  It  was  agreed  that,  on 
making  said  payment,  defmidants,  with  their 
wives,  should  execute  a  warrant  dedd  to  the 
lots  and  place  it  In  escrow,  to  be  delivered  to 
plaintiff  on  receipt  of  $1,200,  the  remaining 
amount  of  the  purchase  money.  Ttte  deed 
was  so  executed  and  deposited,  and  the  $800 
paid  by  Fiy  to  defendantiL  It  Is  further  al- 
leged ttiat  certain  articles  of  hardware  oi 
the  value  ot  $40  were  understood  by  plaintiff 
to  be  Included  In  the  sale,  but  defendants 
did  not  BO  understand,  and  claimed  they  were 
oxc^ed  therefrom;  that  this  mutual  mis- 
take respecting  the  subject-matter  of  the 
contract  was  material,  by  reason  vhenat 
there  was  no  contract  made  by  the  parties. 
It  is  also  alleged  that  defmdanls  made  false 
tind  fraudulent  statements  regarding  the  sub- 
Ject-matter  of  the  contract,  which  Fry  be- 
lieved to  be-  true  and  r^ed  on.  PUUnttfl 
upplled  to  the  mortgage  company  for  a  loan 
of  $600  or  $700.  to  be  secured  on  the  lots, 
but  was  refused  on  the  ground  that  the 
property  was  of  a  character  and  value  not 
to  justify  the  loan.  Plalutifl  tben  demanded 
a  return  of  the  $300  paid  defendants,  and 
notified  tbem  that  the  contract  was  ter- 
minated, and  that  he  could  jurt  carry  it  out 
Defendants  took  ftom  the  depository  the 
deed  put  in  escrow.  It  was  never  delivered 
to  Fry.  It  is  further  avrared  that  on  part 
of  the  personally  which  idaintiff  agreed  to 
buy  there  was  a  chattel  mortgage  of  record 
to  the  amount  of  $100;  that  plaintiff  sup* 
posed  the  property  was  clear  of  incum- 
brances; tiiat  he  nevw  obtained  posseBslon 
of  any  of  the  property  which  defendants 
agreed  to  sell  him. 

S.  W.  Shattnck,  Jr.,  and  O.  L.  Foster,  for 
plaintiff  in  error.  Blake  ft  Ayres,  for  de- 
fendants in  error. 

SMITH,  J.  (after  stating  the  facts).  The 
city  camrt  of  Wichita  is  given  the  same  Jurl^ 
diction,  with  an  increase  as  to  amount^  that 
is  conferred  1^  law  on  Justices  of  the  peaces 
Chapter  i30,  p<  26%  Laws  1809.  By  express 
atotutory  provision,  Jurisdiction  is  denied  to 
justices  of  the  peace  "in  actions  on  contract 
for  real  estate.*'  Section  6235,  Gen.  St.  1901. 
The  court  below  dismissed  the  case,  because 
In  its  Judgment  the  bill  of  particulars  dis- 


closed that  It  came  within  the  dass  of  ac- 
tions over  which  a  justice  of  the  peace  was 
prohibited  teots^  taklQg  cognisance.  If  the 
actton  was  one  *Vm  the  contract  for  real  es- 
tate," the  court  below  was  right;  If  not*  its 
ruling  must  be  reversed.  A  reading  of  the 
bill  of  particulars,  epltonUzed  In  the  state- 
ment, will  show  that  the  contract  for  the 
purchase  <rf  the  real  estate  was  at  an  end 
before  Fry  brought  his  action  In  the  city 
court.  It  was  terminated  for  several  rea- 
sons, principally  on  the  failure  of  plaintiff 
below  to  borrow  $600  or  $700  by  mortgage 
on  the  property,  which  was  a  condition  pre- 
cedent to  a  purchase  of  the  real  estate  un- 
der the  contract  While  plaintiff  below  was 
under  the  necessity  of  proving  the  contract 
to  make  out  a  cause  of  action  in  his  favor, 
yet  the  action  was  not  founded  thereon,  but 
was  collateral  and  incidental  to  it  It  has 
been  held  tn  an  action  of  forcible  entry  and 
detainer,  which  is  possessory  merely,  that  the 
title  to  real  estate  la  not  involved,  although 
proof  of  title  may  h6  In^entally  offered  in 
suKHjrt  of  the  claim  of  possession.  McClaln 
V.  Jones.  60  Kan.  639,  57  Pac.  600.  Such  ac- 
tions often  reQulre  that  the  plaintiff  Intro- 
duce a  complete  chain  of  title  for  the  pur- 
pose of  showing  a  wrongful  po6scs:*ion  by 
the  defendant  Proof  of  this  kind,  and  the 
Judgment  in  such  cases,  does  not  estebllsh 
a  link  In  the  chain  of  title.  Armour  v.  Howe, 
02  Kan.  587^  64  Pac  42.  In  Duff  v.  Morrison. 

44  Kan.  56^  24  Pac.  1106,  real  estate  was 
sold  under  a  contract  and  In  It  the  grantor 
agreed  to  pay  the  costs  of  transferring  the 
titl^  consisting  of  an  abstract  end  recording 
tees.  In  a  suit  against  him,  brought  by  the 
grantee  to  recover  such  costs,  it  was  held  that 
a  Justice  of  the  peace  had  Jurisdiction  of  the 
action.  The  court  commented  on  the  tact 
that  a  contract  for  the  purchase  and  sale 
of  real  estate  was  connected  with  the  cause 
of  action,  but  that  everything  relating  to 
the  purchase  and  sale  had  been  completed 
except  payment  of  the  costs  sued  for.  So, 
in  this  case,  nothing  remained  to  be  done, 
after  Fry  failed  to  obtain  a  loan  on  the  prop- 
erty, acept  the  repayment  to  him  of  the 
$300  by  defendants  in  error.  Plaintiff  below 
in  this  acUon  sought  neltha  to  rescind  the 
contract  nor  to  enforce  It  ^  ite  express 
terms  Its  validity  and  existence  depended 
on  Fry  obtaining  the  loan  above  mentioned. 
The  following  cases  sustain  the  right  of  a 
jnstlce  of  the  peace  to  take  Jurisdiction  in 
such  actions:  Schroeder  v.  Wlttram,  66  Cal. 
636;  6  Pac.  787;  Mushmsh  v.  Deveraux,  20 
Neb.  49,  28  N.  W.  847;  Campbell  v.  UcClure, 

45  Neb.  608,  68  N.  W.  920;  Lorius  v.  Abbott 
49  Neb.  214,  68  N.  W.  486;  Benton  v.  Mar- 
shaU,  47  Ark.  241,  1  S.  W.  201;  Newell  et 
al.  V.  Long-Bell  Lumber  Co.  (Okl.)  78  Pac: 
104. 

The  Judgm«it  of  the  district  court  will  be 
reversed,  with  directions  to  set  aside  the  oe- 
der  of  dismissal  and  proceed  with  the  trial 
of  the  cause.  All  the  JustlceB  concurring. 
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GALEF  et  al.  t.  WYANDOTTE  REALTY  00. 
et  al.  f 

(Supreme  Court  of  Kansas.    Dec.  1,  1904.) 

OOBFOBATIOn—INBOLTEnCT— ACTION  BT  8T0CK- 
H0L0EB8— LIABILITT  OK  STJBSCBIF- 
TIONa— JUDGMENT. 

1.  In  an  action  by  the  stockholders  of  an  In- 
Bolrent  corporation  against  the  corporation  and 
its  creditors  to  hare  a  receiver  appointed,  the 
assets  of  the  corporation  marshaled^  its  liabili- 
ties determined,  the  assets  applied  to  the  pay- 
ment of  such  iiabilitles,  and  the  corporation  dis- 
solved, where  unsatisfied  judgments  still  remain 
against  the  corporation  after  all  Its  tangible 

{iroperty  has  been  applied  to  the  satisfaction  of 
ta  debta,  held,  that  it  la  not  error  for  the  court 
to  order  the  receiver  to  take  sadi  steps  In  the 
same  action  as  may  be  necessary  to  determine 
the  amount  due  from  the  plaintiffs  as  stock- 
holders for  unpaid  subscription  to  the  capital 
stock.  ITurther,  held,  that  upon  such  applica- 
tion the  court  may  render  Judgment  in  favor  of 
the  receiver  against  the  several  plaintiffs  as 
stoclcbolders  for  such  sums  as  it  may  find  due 
the  corporation. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyanaotte 
OouDty;  E.  L.  Fischer,  Judge. 

Actlou  by  A.  H.  Calef  and  others  against 
the  Wyandotte  Realty  Company  and  othera. 
From  the  Jndgmeat,  plaintiffs  bring  error. 
Affirmed. 

a  F.  Hntdilngs,  8.  D.  Hntehinss.  and  Mil- 
ler, Buchan  &  HJller,  for  plalbtllb  In  etror. 
Scarrltt,  Griffith  ft  Jones  and  Nathan  Cree, 
for  defendant!  In  error. 

GREENB,  J.  The  plaintiffs,  as  stockliold- 
era  In  the  Wyandotte  Bealty  Company*  a 
corporation  organised  nnder  the  lawa  of  the 
state  of  Miflsonri,  and  dolt^  business  In  Kan- 
sas, brought  this  action  against  the  corpora- 
tion  and  Its  creditors  to  have  a  recelTW  ai^ 
pointed,  the  amets  of  the  cwporation  mar- 
shaled. Its  llabiUtleB  determined,  the  assets 
applied  to  the  payment  of  sntdi  liabilities, 
and  the  corporation  dissolved.  The  material 
allegations  of  the  petition,  briefly  stated,  are: 
That  the  plalntifh  were  stockholders,  and  the 
corporation  was  insolvent  That  its  author- 
ised capital  was  $100,000.  divided  Into  1,000 
shares,  of  $100  each.  That  the  plaintiffs 
were  the  owners  of  shares  of  stock  therein 
as  follows:  A.  H.  Calef.  339;  the  estate  of 
Wm.  Thaw,  IttO;  the  estate  of  H.  H.  Hous- 
ton. 160;  the  estate  of  Bllas  D.  Kennedy,  40; 
and  Ony  Phillips,  10  shares.  That  the  In- 
debtedness of  the  corporation  to  the  defend- 
ants exceeded  ^,000,  as  was  evidenced  by 
certain  promissory  notes  secured  by  mort- 
gages on  real  estate  of  the  corporation.  That 
the  corporation  owned  no  other  property  or 
assets  than  that  upon  which  said  defendants 
held  mortgages,  except  certain  small  tracts 
of  land  described,  and  alleged  to  be  of  the 
value  of  about  $500.  That  there  was  inters 
est  due  on  its  Indebtedness  exceedli^  $3,000. 
That  there  was  nnpald  taxes  on  the  mort- 
gaged real  estate  to  the  amount  of  $2,(XX>. 
That  the  corporation  was  Insolvent,  and  had 


been  for  more  than  a  year,  and  that  the 
president  of  the  ctHnpany  had  requested  ail 
its  etoekholdets  to  ccmtribote  a  snm  pro  rata 
upon  their  several  holdings  nffldent  to  pay 
the  interest  aiid  taxes  thai  oTfcrtUie.  That 
the  stockholdos  had  failed  to  contrtbnte,  by 
reason  of  which  the  ofltcers  had  refused  to 
fnrthw  act  as  offlcws  or  take  any  action  for 
the  protection  of  the  stockholders  or  the 
property  of  the  corporation.  That  a  large 
majority  of  the  stockholders  were  anxious 
and  willing  to  have  a  lecelrw  appointed,  to 
the  end  that  Its  property  be  sold  on  such 
terms  as  the  court  might  direct,  and  the 
proceeds  applied  to  its  indebtedness,  and 
that  tbe  affairs  of  the  company  be  wound 
up  and  the  corporation  dissolved.  Htm.  David 
D.  Hoag  was  appointed  receiver,  and  ordered 
to  take  charge  of  and  ke^  and  do  with  the 
property  of  the  corporation  as  the  court 
might  direct  The  defendanti^  except  tbe 
corporation.  Joined  In  an  arolicatlon  for  tbe 
appointment  of  a  co-receiver  with  Hon. 
David  D.  Hoag.  This  application  was  grant- 
ed, and  W.  A.  M.  Vaughn  appointed.  Upon 
application,  Joseph  Otimey  Fowler,  a  cred- 
its of  the  corporation,  was  made  a  party 
defendant.  He  Hied  his  answer  and  cms- 
petition.  Tbe  several  defraidant  creditors 
stated  tn  fbeSr  cross-petition  that  the  plaUh 
tiffs  bad  not  folly  paid  for  the  stock  so 
owned  by  them,  and  prayed  that  in  case  the 
mortgaged  real  estate  and  other  property  of 
the  corporation  should  be  Insnfflfdent  to  sat- 
isfy their  respective  claims  and.  pay  the  debti 
of  the  coriMration,  the  conrt  aacertsln  the 
amount  so  owing  by  each  of  said  stodchdd- 
ers  to  the  corporation,  and  tiie  receiver  o^ 
dered  to  take  the  necessary  steiw  to  collect 
such  indebtedness  and  ajiply  It  to  tiie  pay- 
ment of  tbe  debte  of  tbe  otnporation.  Aftn 
applying  the  proceeds  of  tbe  sale  of  the  laad, 
there  remained  nnsaUsfled  Jodgments  against 
tiie  corporation  in  teyee  of  tbe  several  de- 
fendants. The  conrt  thereupon  ordered  tbe 
receiver  to  prepare  and  file  an  Intervening 
petition  against  the  plalntlfh,  as  stockhold- 
ers, for  the  pnrpose  of  determining  tbe 
amount  so  owing  by  each  on  the  stock  sab- 
scrlption.  Upon  an  Investigation  it  was 
found  that  there  remained  nnpald  28  per 
cent  on  each  share  of  stock  owned  by  said 
plaintiffs,  and  Judgment  was  rendered  hi  fa- 
vor of.  tbe  receiver  against  each  plaintiff  for 
such  amount  To  reverse  this  Judgmoit  the 
plaintiffs  prosecute  this  proceeding. 

This  waa  an  eqnltable  action  by  tlie  stock- 
holders against  tiie  corporation  and  its  cred- 
itors for  the  appointment  of  a  receiver,  to 
have  the  assete  of  the  corporation  marshaled, 
Its  liabilities  determined,  tbe  assets  applied 
to  the  payment  of  sodi  liabilities,  and  tbe 
corporation  dissolved.  It  was  not  in  any 
sense  a  proceeding  against  stockholders  on- 
iler  the  prorisions  of  our  statute  bnt  en- 
tirely separate  and  Independent  of  tbe  stat- 
nte.  This  condudon  disposes  la^ly  of  tbe 
contentions  made  by  plaintiffs  In  error. 
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Tbe  following  principles  are  bo  funda- 
mental and  well  understood  that  tbe  citation 
of  authorities  in  their  support  we  consider 
useless:  (1)  Tbe  unpaid  subscription  to  tbe 
capital  stock  of  a  corporation  is  a  part  of  the 
assets  of  the  corporation;  (2)  that  upon  the 
appolBtment  Of  a  receiver  In  a  proceeding 
to  marshal  the  assets,  pay  tbe  debts,  and 
dissolve  the  coriwratlon,  all  rights  of  action 
In  tbe  corporation  to  sue  for  and  collect  such 
assets  pass  to  tbe  receiver. 

Plaintiffs  contend  that  tbe  court  had  no 
Jurisdiction  of  them  when  the  judgment  com- 
plained of  was  rendered.  The  plaintiffs,  in 
instituting  this  action,  submitted  themselves 
to  the  Jsrisdictlon  of  the  court  They  asked 
that  a  receiver  be  appointed,  tbe  assets  of 
tbe  corporation  marshaled.  Its  llabllltleB  as- 
certained, tbe  assets  applied  to  tbe  payment 
of  such  liabilities,  and  the  corporation  dis- 
solved. They  were  not  dismissed  out  of 
court,  either  upon  tbelr  own  application,- or 
by  the  order  of  the  court,  and  therefore, 
they  were  subject  to  tbe  jurisdiction  of  the 
court  until  disposition  Is  made  of  all  ques- 
tions in  the  action.  Kimball  et  al.  v.  Conner 
et  al.,  3  Kan.  410;  Johnson  v.  Keeler,  46 
Kan.  304,  26  Pac.  728;  Curry  v.  Jaulcke  et 
al.,  48  Kan.  168.  29  Pac.  319.  Tbe  collection 
of  the  assets  of  the  corporation  and  the  pay- 
ment of  Its  debts  were  necessary  to  wind 
up  the  business  and  order  a  dissolution  of 
the  corporation. 

The  petition  or  application  for  judgment 
against  tbe  stockholders  was  not  very  formal 
or  artistically  drawn,  but.  In  the  absence  of 
a  challenge  to  its  sufficiency.  It  must  be  held 
to  state  sufficient  facts. 

It  Is  urged  that  as  tbe  company  was  a 
Missouri  corporation,  and,  as  there  was  no 
evidence  to  show  that  under  the  laws  of 
that  state  a  creditor  of  an  insolvent  corpora- 
tlon  could  maintain  an  action  against  the 
stockholders  of  tbe  corporation,  no  such  ac- 
tion could  be  maintained  In  this  state.  A 
sufficient  answer  to  this  contention  is  that 
this  was  not  an  action  by  a  creditor  of  an 
Insolvent  corporation  against  tbe  stockhold- 
ers, but  an  action  by  the  corporation  Itself 
by  Its  receiver  against  Its  stockholders  on 
a  contract  liability.  Tbe  general  rule  of  all 
tbe  courts  on  tbls  question  Is  stated  In  Wood- 
worth  V.  Bowles,  61  Kan.  569,  680,  60  Pac 
831,  334,  as  follows:  "Tbe  HablUty  of  share- 
holders to  pay  for  the  stock  subscribed  for 
by  them  Is  not  a  statutory  liability.  It  Is  a 
common-law  liability.  The  capital  stock  of 
a  corporation  Is  one  of  Its  assets,  and,  like 
any  other  asset  of  the  company,  constitutes 
In  equity  a  trust  fund  for  creditors,  which 
In  a  proper  case  they  may  collect  and  dis- 
tribute amoi^  themselves."  Tbls  was  an  ac- 
tion in  equity,  and  tbe  court  obtained  jurl*- 
.  diction  of  tbe  patties  and  subject-matter,  and 
maintained  such  jurisdiction  to  make  and  en- 
force all  orders,  judgments,  and  decrees 
necessary  to  a  final  disposition  of  all  qoes- 
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tlons  arising  between  the  parties  pertaining 
to  the  subject-matter  of  the  litigation. 

The  judgment  of  tbe  court  below  Is  affirm- 
ed.  All  the  Justices  concurring. 

OUNNINGHAM,  JT^  not  sitting: 


JKVONS  T.  UNION  PAa  B.  CO. 
(Supreme  Oourt  of  Kanna   Dee.  1,  1(KH.> 

OABsms— xxpuuioH  or  pahbhokb— dibiot- 

XKQ  vKsnicT-^vrnuf  tbip  tickxt. 

1.  Wbere  a  railroad  ticket  eturectiy  redtea 
the  date  of  its  Issuance,  bat  Is  marked  with  a 
pnndi  in  a  manner  that*  aooording  to  Its  print- 
ed statements,  indicates  that  It  had  expired  pri- 
or to  tbat  date.  It  cannot  be  said  as  a  matter 
of  law  that  It  u  for  this  reason  void,  and  that 
its  bolder  may  not  recover  damages  for  being 
expelled  from  a  train  when  he  presents  It  for 
passage. 

2.  Oral  evidence  in  support  of  an  afflmiative 
defense,  even  if  not  contradicted,  will  not  au- 
thorize a  trial  court  to  direct  jieremptorily  a 
verdict  for  the  defendant. 

3.  A  round-trip  railroad  ticket,  containing  pro- 
visions  that  It  shall  be  used  only  by  tbe  orlginsl 
holder  whose  signature  it  bears,  but  not  In  fact 
signed  by  any  one,  which  Is  sold  with  the  apress> 
understanding  that  it  shall  be  used  by  A.  in 
going  to,  and  by  B.  In  returning  from,  toe  place 
of  destination,  is.  not  void  i^en  presented  by 
B.  upon  such  return  passage,  after  having  been 
used  by  A.  for  the  first  part  of  the  journey. 

(Syllabus  by  the  Court.], 

Skrror  from  District  Oontt,  Clay  Coimty; 
Sam  Kimble,  Judge. 

Action  by  Inez  Jevons  against  tbe  Union 
Pacific  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  B«rars- 
ed. 

Waters  &  Waters  and  R.  O.  Miller,  for 
plaintiff  in  error.  N.  H.  Loomls,  R.  W.  Blair, 
and  B.  A.  Scandrett,  for  defendant  In  oror. 

MASON,  J.  Inez  Jevons  sued  tbe  Union 
Pacific  Railroad  Company  for  damages  aris- 
ing from  ber  ejection  from  one  of  defend- 
ant's trains.  A  demurrer  to  tbe  plaintiff's 
evidence  was  overruled,  but  after  the  evi- 
dence of  both  parties  had  been  received  the 
court  peremptorily  directed  a  verdict  for  de- 
fendant, open  which  judgment  was  rei^er^ 
ed,  from  which  the  plaintiff  now  prosecutes 
error. 

Tbe  evidence  In  behalf  of  the  plaintiff  was 
to  this  effect:  On  July  9,  1900,  her  father, 
W.  P.  Gates,  applied  to  defendant's  ticket 
agent  at  Wakefield  for  two  tickets  from  that 
point  to  Kansas  City  and  retom,  one  to  be 
used  by  himself  for  the  round  trip,  and  the 
other  to  be  used  for  passage  to  Kansas  City 
by  his  wife,  and  for  tbe  return  trip  by  bis 
daughter,  the  plaintiff.  He  was  given  two 
tickets,  represented  as  being  adapted  to  his 
purpose,  and  good  for  use  at  any  time  within 
90  days.  Upon  the  face  of  each,  with  other 
matter,  tbe  following  was  printed:  "This 
ticket  Is  sold  at  a  reduced  rate,  and  the  pur- 
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chaser  accept!  It  subject  to  all  the  conditions 
on  the  face,  back,  and  going  coupon  hereof, 
and  Its  acceptance  and  use  la  an  acceptance 
of  each  and  every  of  said  conditions.  If  this 
ticket  or  contract  bears  no  cancellation  or 
stamp  other  than  the'ordlnary  dating  stamp, 
the  holder  Is  entitled  to  a  first  class  passage 
at  any  time  within  thirty  days  from  the  date 
of  sale  stamped  on  the  back  hereof.  If  this 
ticket  lias  'L*  punch  on  margin  it  is  pur- 
chased and  issued  as  a  limited  ticket,  and  It 
is  expressly  agreed  ttt&t  It  wM)  be  used  for 
psasage  by  the  .purchaser  within  the  date 
canceled  by  1/  punch  In  margin,  and  will  be 
void  after  mM  date,  and  will  not  be  honored 
under  any  circumstances  after  the  expira- 
tion of  thirty  days  from  date  stamped  on 
back."  Figures  en  the  margin  representing 
the  year  IvOO,  the  month  of  July,  and  the  Sth 
day  of  the  month,  were  perforated  with  a 
punch  shaped  like  the  letter  "h"  On  the 
-twck  was  a  stamp  reading:  "Ismted  by  the 
U.  P.  Railroad  C3o.  July  9,  1900.  Wakefield, 
Kana."  The  tickets  (although  not  signed  by 
any  one)  also  bore  the  words:  "This  ticket 
is  not  transferable,  and  if  presented  by  any 
other  than  the  original  holder,  whose  signa- 
ture Is  hereon,  the  conductor  will  take  It  up 
and  collect  full  fare."  On  these  tickets  Gates 
and  his  wife  rode  to  Kansas  City.  The  con- 
ductor to  whom  -tbey  were  presented  told 
Gates  that  they  were  dated  wrong,  and  that 
he  bad  better  have  them  fixed,  but  did  not 
tell  him  that  they  would  not  answer  for  the 
return  trip  without  change.  Gates  under- 
stood that  what  was  meant  was  merely  that, 
ns  the  tickets  stood,  tbey  must  be  nsed  with- 
in 80  days  from  July  Sth,  whereas  they 
should  have  been  good  for  SO  days  from  July 
9tb;  but,  as  be  Intended  returning  before 
the- time  would  expire  on  either  basis,  he  con- 
sidered It  unnecessary  to  have  any  correc- 
tion made,  and  dismissed  the  matter  from  his 
mlud.  On  July  17th  Gates  and  the  plain- 
tiff took  the  defendant's  train  at  Kansas  City 
for  Wakefleld.  The  plaintiff  tendered  one  of 
the  tickets  to  the  conductor,  who  refused  to 
honor  It,  and  required  her  to  leave  the  train. 
The  evidence  introduced  by  defendant  tended 
to  show  that  the  "L"  punch  marks  on  the 
tickets  were  the  result  of  a  mistake  on  the 
part  of  the  agent  who  sold  them;  that  he  had 
punched  a  number  of  tickets  In  anticipation 
of  a  large  demand  on  the  Fourth  of  July, 
and  by  inadvertence  sold  two  of  these  to 
Gates;  that  the  matter  was  fully  explained 
to  and  understood  by  Gates  at  the  time  of  bis 
trip  to  Kansas  City,  and  that  he  was  In- 
Ktructed  how  to  have  the  error  corrected 
while  at  that  place. 

The  defendant  In  error  claims  that  the  case 
ffllla  within  the  rule  announeed  In  Rolfs  v. 
Railway  Co.,  Kan.  272,  71  Pac.  526,  that  a 
railroad  ticket  containing  a  foil  and  unam- 
biguous printed  contract  Is  conclusive  evi- 
dence to  the  train  conductor  to  whom  it  Is 
presented  as  to  the  rights  of  the  passenger, 
and  that  consequently  no  action  for  damages 


will  lie  for  a  refusal  to  honor  such  a  ticket 
after  the  ezglratlon  of  the  time  limit  fixed  by 
its  own  terms,  irrespective  of  any  statements 
that  may  have  been  made  by  the  company's 
agent  at  the  time  of  the  sale  of  the  ticket. 
But  the  facts  stated  show  that  the  present 
case  Is  not  within  the  letter  or  spirit  of  the 
rule  stated.  The  ticket  In  question  did  not 
contain  a  plain  and  unambiguous  contrst^ 
Nor  did  it  contain  a  contract  that  was  am- 
biguous merely  because  of  stating  two  differ- 
ent periods  of  limitation.  The  stamp  upon 
the  back  of  the  ticket  performed  two  func- 
tions. It  not  only  fixed  the  date  from  which 
the  80-day  limit  was  to  be  computed,  hut  It 
also  showed,  by  the  egress  declaration  of 
the  company  Issuing  it,  the  time  of  Its  sale. 
July  0th.  If  the  theory  of  the  company  Is 
correct — that  tie  "V  punch  in  the  margin 
plainly  Indicated  that  the  ticket  was  of  no 
validity  unless  presented  prior  to  July  Sth 
— then  no  contract  whatever  was  expressed. 
Cor  an  andertaklng  made  on  July  9th  to  car- 
ry a  passenger  prior  to  July  Sth  cannot  be 
called  a  contract.  If  the  plaintiff  la  by  the 
terms  of  the  ticket  precluded  from  recovery. 
It  is  not  because  her  ticket  showed  a  differ- 
ent contract  from  that  which  she  was  seek- 
ing to  have  enforced,  but  because  It  must  be 
said  that  the  ticket,  while  attempting  to 
state  a  contract,  was  a  nullity  on  Its  face, 
that  she  was  bound  to  take  notice  of  that 
fact,  and  that  therefore  she  could  not  brae 
a  right  of  carriage  upon  it 

Wo  do  not  think  the  plaintiff  should  be 
required  to  suppose  that  the  ticket  issued  by 
the  railway  company  was  meaningless.  One 
possible  grammatical  construction  of  the  sea- 
tence  relating  to  the  effect  of  the  punch 
marks  would  make  their  presence  an  Indica- 
tion that  the  ticket  could  not  be  used  under 
any  circumstances  after  the  expiration  of  30 
days  from  the  date  of  its  Issuance.  But  she 
was  not  bound  to  find  a  meaning  for  them. 
Since  they  could  not  possibly  have  been  In- 
tended to  forbid  the  use  after  July  6th  of  a 
ticket  Issued  July  9th,  she  was  Justified  In 
regarding  them  as  having  been  made  by  In- 
advertence or  without  definite  purpose,  or  as 
having  been  waived  or  abandoned.  So  with 
the  conductor  to  whom  the  ticket  was  pre- 
sented. If  he  gave  credence  to  the  dating 
stamp— and  he  was  bound  to  do  so.  since  It 
was  genuine — he  must  have  known  that  tbe 
ticket  could  not  have  expired  July  Sth,  and 
that,  whatever  might  be  the  explanation  of 
the  punch  marks,  they  could  not  have  been 
deliberately  made  with  the  purpose  of  limit- 
ing Its  use  to  that  date.  It  cannot  be  aald 
that  be  was  required  to  decide  between  two 
inconsistent  dates,  that  both  could  not  Y)e 
correct,  and  that  there  was  no  sufficient  rea- 
son for  his  crediting  the  one  Indicated  by  the 
stamp  rather  than  the  nne  indicated  by  the 
punch  mark;  for,  as  already  suggested,  the 
words  stamped  on  the  back  of  the  ticket.  In 
addition  to  forming  a  part  of  the  Contract 
constitute  a  plain,  unamblgnons.  unequivocal 
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dedarat^  of  thft  date  an  which  It  was  la- 
sued.  Granting  that  the  language  printed  on 
the  ftice  of  the  tlcbrt.  aided  by  the  marks  of 
the  "L"  punch,  was  aa  nnequlTocal  a  decla- 
ration that  the  tidcet  would  be  void  after 
July  5th,  the  Issuance  of  the  ticket  at  a  later 
date  was  concIuslTe  evldenoe  that  such  dec- 
laratlon  had  been  abandoned.  AsBumini  the 
tacts  to  be  as  elalraed  by  plalntUf,  the  con- 
ductor sboald  have  acted  upon  such  evidence 
and  honored  Qie  ticket  In  this  respect  the 
Bltuatlon  Is  somewhat  sbnllar  to  one  that 
ardv  In  I<aird  v.  Traction  Co.,  166  Pa.  4,  81 
4.tL  SI,  A  street  railroad  transfer  slip  re- 
cited that  It  was  good  fw  but  10  minutes  aft* 
er  being  punched,  tho  time  being  Indicated 
by  the  position  <^  the  pniuih  mark.  Whea 
offered  for  passage  It  bore  two  punch  marks, 
and  it  was  held  that  the  conductor  was  bound 
to  recognise  that  desisting  the  later  hour. 

In  Trice  t.  Chesapeake  *  0.  By.  Co.,  40 
W.  Ta.  271.  21  S.  B.  1022,  a  mUeage  ticket 
waa  aold  Ifarch  4,  1003,  but  by  mistake  was 
dated  March  4,  1902.  It  recited  that  It  was 
good  for  a  year  from  Its  date,  but  also  that 
It  expired  March  4,  1004.  It  was  presnited 
for  passage  in  April,  1B03,  and  refused.  The 
holder  was  ejected,  and  brought  action  for 
damages.  For  the  reasons  already  stated, 
the  situation  was  Icsa  favorable  than  that 
here  presented  to  the  claim  of  the  passenger. 
The  court  said:  "In  the  McKay  Case,  34  W. 
Va.  66,  11  8.  B.  737,  0  L.  R.  A.  1S2,  26  Am. 
St.  Bep.  ftlS,  we  held  that  where  a  railroad 
company  agreed  to  sell  a  ticket  for  passage 
between  certain  pointy  but  by  mistake  wrote 
tiw  ticket  for  passage  to  other  points,  the 
passenger  could  not  ask  passage  where  the 
ticket  did  not  carry  him,  it  being  apparently 
not  good  for  the  passage  demanded;  and  the 
pasaeogn  leaving  the  car  at  the  command  of 
the  conductor,  but  without  force,  could  not 
sue  in  tor^  but  must  sue  for  the  breach  of 
contract  by  the  company  in  agrees  to  carry 
bim  that  passage,  and  falling  therein  by  not 
giving  him  the  tldrat  contracted  for.  That 
case  was  confessedly  somewhat  dose,  but  I 
stili  think  It  was  rightly  deddad,  and  sustain- 
ed by  esses  of  emlnmt  authority.  There 
the  ticket  showed  nothing  tw,  and  all 
against,  the  right  of  the  passenger  to  ride, 
vrlileh  he  dolmed,  and  was  transvarently  not 
goodr-a  mere  blank  w  nullity,  as  to  the  ride 
claimed;  while  here  it  Is  apparently  good, 
more  apparently  good  than  bad.  and  turning 
out  in  the  end  to  be  good.  There  ia  a  dtOter- 
ence^  thoi^h  it  cost  reflection  to  see  It  In 
tfate  caae  I  go  npra  the  theory,  which  I  think 
Is  correct,  tihat  the  plalntHFs  grievance  Is  net 
a  breach  ot  coabnct  In  agreeing  to  sell  bim 
a  ticket  for  a  certain  passage,  and  giving  him 
a  vrrong  ticket  as  la  the  Mt^y  Case,  but 
iB  the  ffect  that  he  had  a  ticket  entltUug  hhn 
to  go  to  Huntlivton  as  he  demanded,  and  in 
Its  wrmgfal  rejection  utd  his  eipulslon.  He 
had  a  th±at  turning  out  ultlmatdy  to  have 
been  good  from  the  start  The  confusion  as 


to  date  arising  from  the  agent's  error,  with- 
out fault  in  the  passes^r,  does  not  change 
Its  vaUdity.'V 

A  further  ar^iment  Is  made  that  Uie  case 
was  rightly  taken  from  the  Jury  because  It 
was  shown  b^ond  qvestioB  that  Oates,  dur- 
ing the  trip  to  Kansas  City,  inuB  fully  ad- 
vised of  the  necesdty  for  having  the  ticket 
corrected  before  being  presented  for  the  re- 
turn passage.  Strong  evldeoce  to  that  ef- 
fect was  presNited  by  Qie  defendant,  some 
of  wlilch  vras  not  denied  In  express  terms. 
If  at  all.  But  this  was  offered  In  support  of 
an  sfllrmatlve  defense,. the  burden  of  prov- 
ing wUch  waa  upon  defendant  and  It  can- 
not be  said,  88  a  matter  of  law,  that  the 
Jmry  bound  to  accept  the  evidence  as 
true,  even  If  not  contradicted.  A.  T.  &  S.  F. 
Ry.  Co.  V.  Oelser,  68  Kan.  — ,  IS  Pac.  68. 

A  final  eentontlon  of  defendant  In  error  is- 
that  the  plaintiff  was  not  entitled  to  use  the 
ticket  In  question  by  reason  of  the  provlslon^ 
ahready  quoted  In  full  as  to  its  being  noi^ 
transferable.  But  no  name  of  the  holder  ap- 
peared upon  the  ticket;  aai,  according  to  the 
plalnturs  evidence,  It  was  sold  for  the  ex- 
press irarpose  of  being  used  by  ber  for  the 
passage  from  Kansas  City  to  Wakefield.  Un- 
d«r  tliese  drenmstancea  It  cannot  be  said  that- 
the  provision  of  the  contract  referred  to  was 
violated,  notwithstanding  the  fact  that  the 
ticket  had  been  used  by  another  person  for 
the  trip  from  Wakefldd  to  Kansas  City. 
The  tteket  was  issued  aa  much  for  plalnUff** 
use  as  fbr  that  of  any  one  else. 

The  judgment  Is  reversed,  snd  a  new  trial 
ordered.  All  the  Justices  concurring. . 


8T0RT  V.  McGORMIOK. 
(Supreme  Court  of  Kanaaa.   Dec.  1.  1904.) 

DICaOftni'S  ESTATE— CLAIUS—'SVIDBHOS—BBIfT 

OF  PBEUTSES— LimTATIONS. 

1.  In  sn  action  brought  to  charge  the  estate 
of  a  decedent  with  the  payment  of  rent  for  the 
oae  of  a  dwdUuK  house  and  sevesal  acres  of 
prodnctlve  land  that  had  been  occupied  by  him 
OS  a  reaidence,  in  the  absence  of  any  ezpre^sc 
contract  or  any  contract  Implied  in  fact  tho- 
elrcamstancea  Uiat  the  plaintiff,  his  stepdaagb- 
ter,  lived  with  bim  as  a  member  of  hfa  family- 
during  the  time  for  which  rent  is  asked,  and 
that  until  the  end  of  the  period  she  made  no 
demand  for  rent,  do  not  neceasarlly  preclude  i» 
recovery.  And  held  that  tinder  the  facta  of 
this  case,  it  was  proper  to  submit  the  questioa 
of  liability  to  the  Jury. 

2.  In  such  an  action  It  was  not  error  to  per- 
mit the  tdahitiff  to  testify  that  she  always  ex- 
pected to  receive  rent  tor  the  property. 

3.  In  such  an  action,  under  the  evidence  in 
this  case,  it  was  not  error  to  instruct  that  a. 
recovery  might  be  had  if  plaintiff  had  establish- 
ed by  a  preponderance  of  the  evidence  that  de- 
fendant's decedent'  occupied  tlie  premises  is 
question  with  the  consent  of  plaintiff,  that  there 
was  no  agreement  as  to  whether  rent  sboirid 
be  paid  OF  not.  that  plaintiff  expected  to  le- 
caiva  rent,  and  that,  in  view  of  the  conduct  and- 
relations  of  the  parties  and  the  attending  dr- 
cumstances,  defendant's  decedent  did  not  have 
good  reason  to  believe  that  he  was  not  to  paw 
rent  ' 
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4.  In  an  action  (or  tiu  r«Bt  of  property,  based 
wholly  apon  the  quasi  cMitract  arisfnc  by  oper- 
ation of  law  from  the  defendant's  occupancy  ot 
plalntiffa  iwoperty,  without  any  express  con- 
tract or  any  oontnet  Implied  m  tact,  no  re- 
cov^y  can  m  had,  based  npon  soch  occupancy, 
for  any  time  man  than  three  yeara  pnor  to 
the  commencement  of  the  action. 

Johnston,  0.  J.,  and  Smith,  3^  CMtcnirtng  in 
the  reversal  of  the  Jndgment,  but  Jlswnang 
from  the  law  announced. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Geary  C3omity; 
O.  L.  Moore,  Judge. 

Action  by  Mary  O.  McClormiclc  against  A. 
H.  Story,  administratoT.  Judgment  for  plaln- 
tlff,  and  defendant  brings  error.  Bevorsed. 

Jno.  E.  Heasln,  tor  plalntlfT  tn  error.  Sobt 
J.  Brock,  for  defendant  In  error. 

MASON,  J.  In  Jannarr,  189!^  Hsry  O. 
McCormick,  14  years  of  age,  lived  witb  het 
mother  iq^on  a  tract  of  ground  containing 
11  acres,  which  she  owned,  having  inherited 
It  from  her  father.  In  that  month  her  moth- 
er was  married  to  William  Worrell.  From 
the  time  of  the  marriage  Worrdl  and  his 
wife  lived  upon  the  land  referred  to,  Mary 
UcOormick  living  with  them.  This  sltuatl^ 
continued  untU  a  little  after  April  30;  1901, 
when  Worrell  moved  from  tiie  land.  Miss  Mc- 
Cormick having  written  him  a  letter  in  ef- 
fect asking  payment  of  rent  for  the  time  be 
had  occupied  It  Shortly  afterward  he  died, 
and,  an  administrator  having  been  appointed. 
Miss  McO>rmlck  filed  a  claim  against  the 
estate  for  rent  from  January,  1892.  The 
claim  was  allowed  by  the  probate  court,  and 
an  appeal  was  taken  to  the  district  court. 
A  jury  trial  resulted  In  a  judgment  for  the 
claimuut  In  the  sum  of  %&38  for  the  use  of 
the  property  from  the  time  she  attained  her 
majority,  the  court  by  Its  InstmctlonB  hav- 
ing limited  the  recovery  to  that  period. 
From  this  Judgment  the  administrator  pn»e- 
cutes  error. 

The  principal  question  presented  Is  wheth- 
er the  evidence  in  behalf  of  plalntlfF  was 
sufficient  to  take  the  case  to  the  Jury.  The 
facts  shown,  so  far  as  necessary  to  the  de- 
cision of  \hi8  qneetlon,  wore  substantially 
as  follows:  The  land  was  situated  about 
half  a  mile  from  the  railroad  station  of 
Zeandaie.  It  Included  alfalfa  ground,  pas- 
ture, orchard,  and  garden.  The  Improve- 
ments Included  an  eight-room  dwelling  house, 
a  barn,  and  other  outbuildings.  The  rental 
value  was  estimated  by  the  witnesses  at 
from  $10  to  $14  a  month.  PlalntUT  lived 
with  her  mother  and  stepfather  as  one  of 
the  family  during  the  period  in  qnestion, 
except  for  about  18  months,  during  which 
time  she  was  absent  at  school  and  pn  visits. 
She  paid  the  taxes.  Insurance,  and  cost  of 
painting  and  other  repairs.  She  paid  no 
board.  She  occupied  exclusively  one  room. 
Bba  and  her  mother  did  all  the  houseworic 
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while  she  was  at  bom&  During  severs! 
years  a  nephew  of  Wmrvll  also  formed  a 
part  of  the  family.  At  «De  time  during 
plalntUTs  minority  two  rooms  ware  occupied 
by  a  Mr.  Owns,  and  roit  for  them  vras  paid 
to  her  guardian.  Practically,  but  not  atno- 
lutely,  all  the  produce  of  the  place  was  used 
thei^  Some  A  it  was  maAeted.  Upon  ons 
oecaslML  a  small  amount  of  fmlt  was  sold, 
and  tile  money  glvai  to  pl^tlit  Worrell 
took  charge  of  and  managed  the  property. 
He  Biqqplied  the  table  for  the  family,  but 
contributed  nothing  to  the  support  or  to  tlw 
ezpoise  of  plalntUf  when  she  was  away 
from  home.  A  com  crib  on  the  place  was 
used  by  him  each  year  for  storing  alfalfa. 
Upon  one  occasion  plaintiff  wished  to  use 
it  for  some  of  her  ovm  com,  raised  else- 
where^ but  he  said  that  he  vronld  rather  pay 
her  ¥5  than  have  tiiis  done^  and  did  aa  con- 
tinuing to  use  the  crib  himself.  The  stock 
kept  upon  the  place  Included  two  horses  be- 
longing to  Worrell,  one  belonging  to  Mrs. 
Worrell,  and  for  a  part  of  the  tim^  one  be- 
longing to  plaintiff.  There  was  no  agree- 
ment, oral  or  written,  tM  tlw  payment  of 
rent  and  had  never  been  any  talk  about  It 
Plaintiff  never  made  any  claim  for  rent  on- 
ttl  the  writing  at  tiie  letter  ahready  menr 
tioned.  She  testified,  however,  that  she  al- 
ways expected  to  receive  payment  from  her 
stepfather  for  the  use  of  tiie  ^perty. 

PlalntiflTs  dalm  for  rent  Is  not  based  upon 
the  theory  that  there  wss  an  understanding 
betwera  her  and  the  defendant's  decedent 
for  its  payment— that  an  implied  contract 
existed  that  differed  tsom  an  express  con- 
tract only  In  that  it  required  to  be  proved 
Inferentially  by  circumstantial  evidence  in- 
stead of  directly  by  positive  testimony.  She 
rests  her  claim  upon  a  quart  contract  or 
contract  implied  In  law,  as  distlngnlsbed 
from  a  contract  Implied  in  fact  Her  con- 
tention is  that  the  law  imposed  the  obliga- 
tion to  pay  rent  irrespective  of  the  Inten- 
tions of  her  stepfather  in  the  matter.  As  is 
said  in  Keener  on  Quasi  Contracts  Cpage  5): 
**The  term  'contract  implied  in  law*  is  used, 
however,  to  denote,  not  the  nature  of  the  erl- 
dence  by  which  the  claim  of  the  plalnttfl  Is 
to  be  estobiished,  but  tiie  source  of  the  ob- 
ligation Itself.  It  Is  a  term  osed  to  cover  s 
class  of  obligations  where  the  law,  though 
the  defendant  did  not  Intend  to  assume  an 
obligation.  Imposes  an  oUlgation  upon  him, 
notwithstanding  the  absence  of  Intention  on 
his  part,  and  In  many  cases  in  spite  of  his 
actual  dissent.**  See,  also,  IS  A.  ft  S.  Bncycl. 
of  L.  (2d  Ed.)  1078. 

It  Is  the  contention  pf  the  administrator 
(the  plaintiff  In  error)  that  the  relation  of 
landlord  and  tenant  did  not  exist,  either  tn 
virtue  of  any  understanding  of  the  parties 
or  of  an  obligation  imposed  by  law;  that 
the  evidence,  showing,  as  It  does,  tbst  the 
plaintiff  waa  a  member  of  tiie  family  that  oc- 
cupied the  premises,  is  inconsistent  with  such 
a  relation.   Reliance  Is  placed  upon  a  series 
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of  KanaaB  cases,  of  whicb  Ajrew  t.  Hull,  B 
Kan.  419.  Is  the  earliest  It  Is  there  said: 
*1t  mar  be  stated,  as  a  geneml  prindi^e  oi 
almost  nniTersal  application,  that  when  one 
person  does  work  for  another,  with  the 
knowledge  and  approbation  of  that  otiier, 
the  law  will  Imply  a  promise  on  tbe  part 
of  tbe  person  benefited  thereby  to  make  a 
leasonable  compensatioQ  therefor.  Bat  If 
the  relation  of  the  parties  Is  aneh  as  to  show 
some  other  Inducement  than  a  pecuniary  one 
for  the  labor,  tiien  the  law  will  not  Imply  a 
promise  to  pay  for  such  services.  *  •  • 
So  many  considerations,  other  than  those  of 
a  mere  pecuniary  character,  enter  Into  the 
minds  of  persons  closely  related  In  maMng 
up  the  family,  that  It  would  be  both  violent 
and  dangerous  to  Infer  a  promise  from  the 
kindly  and  sociable  acts  growing  out  of  such 
relations.  The  family  relations  are  too 
sacred  to  be  Invaded  and  disturbed  by  pre- 
sumptions of  law  that  are  reasonable  and 
proper  when  applied  to  the  acts  of  stran- 
gers.** 

Tbe  statute  (section  S864,  Qen.  St  1901) 
provides  that  "the  occupant  without  ipeclal 
contract  of  any  lands,  shall  be  liable  for  the 
rent  to  any  person  entitled  thereto."  The 
evidence  is  capable  of  an  interpretation 
showing  Bucb  an  occupancy  of  plalntUTs 
land  by  defendant's  decedent  as  to  cause 
bim  to  be  liable  to  her  for  rent  under  the 
terms  of  this  statute,  unless  **the  relation  of 
tbe  parties  is  such  as  to  show  some  other  In- 
ducement than  a  pecuniary  one"  for  plaln- 
tUTs permitting  its  use.  Whether  such  an 
Inducement  is  shown  in  this  case  is  a  ques- 
tion of  fact  Some .  portions  of  the  testi- 
mony tend  strongly  to  suggest  a  purely  do- 
mestic arrangement  between  the  parties,  In 
disregard  of  all  business  considerations. 
Other  portions  have  a  somewhat  contrary 
tendency.  Considered  as  a  whole,  we  do 
not  think  It  necessarily  negatives  the  idea  of 
a  legal  obligation  on  the  part  of  the  defend- 
ant to  pay  rent.  The  situation  Is  readily  to 
be  distinguished  from  that  arising  where, 
after  some  family  disagreement,  by  an  ob- 
vious afterthought  a  member  on  the  one 
hand  seeks  to  enforce  a  charge  for  bis  serv- 
ices, or  on  the  other  is  sous^t  to  be  held 
liable  for  the  payment  of  board.  There  the 
usual  and  natural  motives  of  mutual  helpful- 
ness sufficiently  account  for  the  services  ren- 
dered and  baieflts  received.  But  It  Is  neither 
usual  nor  natural  that  a  young  girl  should, 
without  expectation  of  compensation,  furnish 
to  her  st^fatfaer.  In  addition  to  her  own  labor, 
a  place  of  residence,  with  farm  land,  orch- 
ard, and  garden,  that  would  go  far  toward 
affording  support  for  his  entire  family,  she 
herself  continuing  to  bear  the  whole  burden 
of  taxes,  insurance,  and  repairs.  If  the 
tract  had  been  still  larger,  and  bad  yielded 
considerable  produce  for  sale,  and  tbe  step- 
father had  received  the  income  derived  from 
that  source^  It  would  hardly  be  contended 
that  hv  should  not  be  held  for  rent  whatever 


use  he  might  have  made  of  the  money.  Yet 
the  difference  between  such  a  state  of  facts 
and  that  here  presented  la  one  of  degree 
rather  than  of  kind.  Tbe  question  whether, 
under  all  the  circumstances,  a  tenancy  ex- 
isted, was  rightfully  submitted  to  the  Jury. 

Plaintiff  in  error  cites,  as  a  case  In  point 
Collyer  v.  Gollyer,  118  N.  Y.  442,  21  N.  E. 
114,  where  a  Judgment  upon  an  Implied  con- 
tract for  rent  was  reversed.  That  the  facta 
were  not  closely  similar  to  those  of  the  case 
at  bar  appears  from  this  language  of  the 
opinion:  "The  plaintiff  gave  proof  showing 
beyond  all  question  ttiat  she  (defendant)  did 
not  suspect  that  she  was  there  as  his  ten- 
ant under  obligation  to  pay  rent  and  the 
drcumstances  were  such  that  he  most  have 
known  how  she  understood  it^  An  Indiana 
case— Tinder  v.  Davis,  88  Ind.  99—18  dted 
as  bearing  upon  the  interpretation  of  the 
statute  above  quoted,  which  was  adopted 
from  that  state.  But  the  point  decided  la 
merely  that  the  statute  does  not  operate  to 
establish  a  contractual  relation  between  the 
owner  of  land  who  has  leased  it  by  vxpreea 
contract  to  a  tenant  and  a  member  of  the 
family  of  such  tenant  In  1  Taylor's  Land- 
lord and  Tenant  fi  25,  It  Is  said:  "Nor  will 
tbe  relation  of  landlord  and  tenant  be  In- 
ferred from  occupation,  If  tbe  relative  posl 
tlon  of  the  parties  to  each  other  can,  under 
the  circumstances  of  the  case,  be  referred  to 
any  other  distinct  cause."  See,  also,  Hardin 

Pulley,  79  Ala.  381;  Curtis  v.  Hollenbeck. 
92  III.  App.  S4.  But  In  tbe  present  case  the 
question  whether  the  occupancy  of  the  prop- 
erty is  capable  of  being  sufficiently  account- 
ed for  by  the  relation  of  the  parties  Is  one 
of  fact  to  be  determined  by  the  jury,  de- 
pending upon  the  reasonableness  of  the  sup- 
position, under  all  the  circumstances  dis- 
closed by  tbe  evidence,  that  plalntlfl  Intended 
gratuitously  to  contribute  its  use  to  the  sup- 
port of  the  family.  Chamberlln  v.  Donahue, 
44  Yt  67,  well  Illustrates  tbe  principle  that; 
In  spite  of  strong  evidence  against  tenancy, 
the  ultimate  decision  of  tbe  question  la  for 
the  Jury.  In  Knox  v.  Singmaster,  7S  Iowa, 
64,  39  N.  W.  183,  a  minor  daughter  was  per- 
mitted to  maintain  an  action  against  her 
father  for  the  use  of  a  farm  which  he  oc- 
cupied without  any  agreement  as  to  rents, 
during  a  time  while  she  lived  with  him  upon 
it  but  the  questions  here  involved  were  not 
discussed.  We  think  the  conclusion  we  have 
announced  is  not  out  of  harmony  with  the 
authorities. 

It  is  also  assigned  as  error  that  the  trial 
court  permitted  the  plaintiff  to  testify  that 
it  was  always  her  intention  to  make  some 
charge  and  to  receive  some  rent  for  the 
proper^.  Her  intention  was  a  material 
matter  in  the  inquiry.  If  she  had  never  had 
any  intention  of  exacting  or  expectation  of 
receiving  rent  she  could  not  have  recov- 
ered. The  objections  made  to  her  testi- 
mony In  this  regard  run  rather  to  Its  credi- 
bility than  to  its  competency,  and  no  suffl- 
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cient  gronnd  Is  shown  for  its  rejection.  The 
Instruetlona  given  are  complained  ot,  bnt 
vpoD  tbe  same  general  grounds  upon  which  It 
is  urged  that  the  demurrer  to  tiie  evidence 
fihould  have  been  sustained.  The  court  in- 
structed, In  substance,  that  tbe  plaintiff,  in 
order  to  recover,  must  show  that  Worrril  oc- 
cupied tbe  premises  with  the  consent  of 
plaintiff,  that  there  was  no  agreemant  as  to 
whether  rent  should  be  paid  or  not,  that 
plaintiff  expected  to  receive  rent,  and  that, 
In  view  of  the  conduct  and  relations  of  the 
parties  and  the  drctmiBtaaces  proved  npon 
tbe  trial,  Worrell  did  not  have  good  reason 
to  believe  that  he  was  not  to  pay  rant  .  In 
this  no  error  Is  perceived. 

A  final  assignment  of  error  is  based  iqton 
the  statnte  of  limitations.  •  The  plaintiff  was 
permitted  to  recover  rent  for  a  period  of  trmt 
four  years.  It  is  contended  that,  as  the 
action  was  apon  an  Implied  contract,  tbe 
tbree-year  statute  applied,  and  that  no  recor- 
«ry  should  have  been  allowed  based  upon 
any  occupancy  of  the  premises  for  any  time 
more  than  three  years  prior  to  the  commence- 
ment of  tbe  action.  Against  this  contentloa 
defendant  In  error  Invokes  the  principle  that. 
In  the  absence  of  an  agreement  or  eastom 
to  the  contrary,  rent  la  not  due  untU  tbe  end 
of  the  term  contracted  for,  and  argues  thatt 
the  parties  are  to  be  treated  as  having  con- 
tracted for  the  occnpancy  of  the  premises  tor 
a  fixed  term — that  Is,  for  the  full  period  dar- 
ing which  they  were  actually  occupied. 
This  principle  has  no  application  -here,  for 
the  reason  that  tbe  law  does  not  imply  a  con- 
tract for  the  nse  of  tbe  property  for  a  deO- 
tiite  term;  it  merely  imposes  a  duty  to  pay 
for  tbe  nse  of  the  property  for  tbe  time  It 
lias  been  occupied.  It  is  also-  urged  that 
■within  the  re^senlng  employed  in  Qrisham  t. 
T>ee.  61  Kan.  533,  60  Pac  812,  a  continuous 
ofmtract  for  Ibe  hiring  of  the  property 
sbonid  be  deemed  to  hare  existed,  so  that  tbe 
statnte  jntM  not  begin  to  mn  against  an 
actloa  for  the  mt  until  the  occupancy 
<«nsed.  In  the  case  referred  to,  an  employ^ 
was  permitted  to  reccrver  for  services  extend- 
ing over  a  period  of  some  six  years,  iQKm  the 
theory  that  tbe  employment  was  continuous. 
But  there  an  actual  contract  was  made  by 
the  agreement  <at  the  parties,  no  tlM  of 
payment,  bowerer,  being  fixed,  and  It  was 
property  left  to  the  Jury  to  say  whether  It 
was  a  continuous  one.  Here  there  was  do 
contract  bat  the  cooetmcttve  one  resulting 
from  operation  of  law.  It  arose  not  frmn  an 
agreement  to  pay  rent  far.«odi  period  as  the 
property  might  thereaftw  be  occupied,  but 
from  tbe  legal  obllgatlDn  to  pay  for  each 
iMneflta  as  bad  alraady  beu  received.  Bndi 
a  contract  or  quasi  eootraet  la  not  proqwc- 
tfve  In  Its  opecatlon.   It  does  not  confesmplate 


a  future  occupation  of  the  property,  and  can- 
not be  continuous  In  the  sense  In  wblcb  the 
term  Is  used  in  this  connection.  At  any  mo- 
nmtt  an  action  may  be  brought  upon  It  for 
tbe  reasonable  vahie  of  the  enjoymwt  of  tbe 
possession  of  the  premises  up  to  tiiat  time, 
and  at  no  time  can  recovery  be  had  for  the 
use  enjoyed  DMre  than  three  years  before. 
Ifte  plainturs  recovery  should  have  been 
limited  to  compensation  for  the  use  of  the 
property  within  three  years  prior  to  tlie  com- 
mencement of  the  action.  Setbert  r.  Baxter, 
3<t  Ean.  188,  12  Pac.  984;  Tlbbetts  t.  Mor- 
ris. ^  Iowa,  120;  Elder  t.  Henry,  34  Tenn. 
81;  Garter  T.  Sanderson  <Ey.)  41  8.  W.  80S. 

The  judgment  is  revwaed,  and  a  new  trial 
ordered. 

CDNNINGHAM.  GBBBNB,  and  ATKIN- 
SON, JJ.,  concnrring. 

JOHNSTON.  O.  J.  I  concur  In  tbe  re- 
versal of  the  Judgment,  bnt  dissent  from  the 
view  that  a  liability  for  rent  was  shown, 
and  also  that  mere  occupation  of  premises 
Implies  a  promise  to  pay  rent  The  plaintiff, 
her  mother  and  stepfather  constituted  a  fam- 
ily, and  together  occupied  the  premleee. 
There  was  no  agreement  that  rent  should  be 
paid,  and  none  was  ever  claimed  or  de- 
manded until  the  family  relation  was  ended. 
There  Is  no  liability  to  pay  rent  unless  tbe 
relation  of  landlord  and  tenant  existed.  It 
did  not  exist  unless  It  was  based  upon  a 
mutual  Intention  to  form  that  relation,  and 
there  must  have  been  an  agreement  either 
express  or  implied.  It  will  never  be  implied 
where  tbe  conduct  and  relations  are  incon- 
sistent with  Its  existence.  Where  the  temlly 
relation  exists,  as  it  did  here,  it  is  well  set- 
tled in  Kansas  that  one  member  of  a  family 
has  no  right  of  action  against  another  for 
wages  on  one  side,  nor  on  the  other  side  for 
board  or  lodging.  Neitiber  Is  there  a  rl^ht  of 
action  for  anything  furnished  by  one  to  the 
other  as  a  member  of  the  famOy,  onless 
there  Is  an  express  contract  that  such  pay- 
ment is  to  be  made.  Ayers  t.  Hull,  6  Kan. 
419;  Greenwell  v.  Oreenwell,  28  Kan.  VIS; 
Bnsey  v.  HInes,  80  Kan.  704,  2  Pac.  861; 
Shane  t.  Smith,  37  Kan.  56, 14  Pac.  477;  Wy- 
ley  T.  Bun,  41  Kan.  206,  20  Pac.  8S6;  Collyer 
v.  Collyer,  118  N.  T.  442,  21  N.  E.  114;  Tinder 
V.  Davis,  88  Ind.  99;  Gorrell  v.  Taylor  (Tenn.) 
64  B.  W.  888;  Fleming  v.  Hughes  (Iflss.)  0 
South.  842;  1  Beach  on  Contracts,  776. 
Within  the  rule  of  these  cases,  no  liability 
for  rent  was  shown,  and  the  Jnry  ataonld 
have  been  so  advised. 

SMITH,  J.,  concurring  with  Tiewa  ex- 
pressed by  JOHNSTON.  C.  J.  BURGH.  J., 
not  ritting,  having  been  of  oonnsel  lo  the 
nAJect-matter  <tt  tbe  action. 
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SCOTT  et  al.     0EI8BR  UFO.  GO.  et  al. 
(Supreme  Court  of  Kansas.    Dec  1,  1904.) 
iriooTU.BU  nom— AcnoH— boha  hdi 

BOLDEB. 

L  In  the  absenoe  ol  a  verified  denial  of  an 
allegatioa  of  the  indorsement  of  negotiable  pa- 

Sr,  or  of  testimony  to  the  contrary,  the  in- 
rsee  la  presumed  to  be  a  bona  fide  bolder  for 
▼alue,  and  to  have  acquired  the  paper  before 
maturity,  discbarsed  of  all  eqaiUea  aa  between 
the  original  pal'tles.' 
(SyllaboB      the  Ooart) 

Elrror  from  District  Gonrt,  Luw  Oonntr; 
B.  H,  Madison,  Judge  pro  tern. 

Action  by  the  GelBw  Manufacturing  Com- 
pany against  Adolphus  Scott  and  Ottawa. 
Judgment  for  plaintiff,  and  certain  of  th*  da* 
fendantB  bring  error.  AfSrmed. 

J.  8.  Simmons,  for  plaintiffs  in  enor.  S. 
I.  Hale,  for  defendants  in  error. 

JOHNSTON,  0.  J.  Adolphus  Scott,  H.  O. 
Scott,  and  Fannie.  Scott  gave  several  prom- 
issory notes  to  C.  A.  Benbow  for  a  second- 
hand ttareshU^  machine^  and  at  the  same 
time  executed  a  mortgage  upon  some  land  to 
secure  the  payment  of  these  notes.  Before 
the  maturity  of  the  notes,  two  of  them  were 
indorsed  and  transfmed  to  the  Oelser  Man- 
ufacturing Company,  and  one  of  them  to  the 
Parsons  Band-Cutter  ft  Belf-Feedw  Com- 
pany. The  notes  were  not  paid  when  due, 
and  the  Gelser  Manufacturing  Company 
brought  an  action  against  the  Scotts  to  re- 
cover on  the  notes  held  by  the  company,  and 
for  a  foreclosure  of  the  mortgage.  The  Far- 
sou 'Band-Cutter  &  Sett- Feeder  Company 
was  made  a  defendant  because  it  claimed  an 
interest  In  the  mortage.  The  latter  com- 
pany filed  an  answer  and  croas-itetitlon,  set- 
ting up  the  note  held  by  It,  upon  which  it 
asked  Judgment,  and  also  asserted  a  right  to 
share  In  the  security.  The  Scotts  answered, 
admitting  the  execution  of  the  notes  and 
mortgage,  but  alleged  that  the  machine  pur- 
chased by  them  was  defectlTe  in  several  par> 
ttcidan^  and  not  up  to  the  representatloB  and 
warranty  made  when  It  was  sold  by  Boi- 
bow  to  them.  The  answer  also  denied  gen- 
erally tbe  allegations  of  the  petition  not  ad- 
mitted In  OkAt  answer. 

At  the  trial  the  Scotts  undertook  to  prove 
that  the  threshing  machine  was  not  as  war- 
ranted by  Benbow,  and  to  counterclaim  in 
damages  for  the  breach  of  the  warranty  as 
against  the  indorsees  of  tbe  notes,  but,  after 
the  evidence  was  Introduced,  a  demurrer 
thereto  was  sustained,  and  Judgment  given 
against  them.  The  ruling  was  correct  In 
the  petition  it  was  alleged  that  the  notes 
were  indorsed  by  Benbow  to  the  present 
holders  of  ttae  notes  before  maturltr,  and 
copies  of  the  notes,  together  with  written 
Indorsements  thereon,  were  set  forth.  There 
wai  no  mifled  denial  of  tbe  allegation  as  to 

TU  Bee  BlllR  sad  Notes,  voL  7,  Cent  Dlf.  H  IRSw 
ins,  1387. 


the  Indorsements  of  the  notes,  and  there  was 
no  effort  to  prove  that  the  indorsements  were 
made  after  the  maturity  of  the  notes.  The 
written  Indorsements  on  the  back  of  the 
notes  were  without  date,  it  Is  true,  but 
'^rhere  there  is  no  evidence  of  the  date  of  an 
Indorsement  of  negotiable  paper,  the  pre- 
BumptloQ  of  law  is  that  It  was  made  before 
maturity,  and  that  the  holder  is  a  bona  Qde 
holder  for  value."  Rahm  v.  Bridge  Manu- 
factory, 16  Kan.  530;  Lyon  v.  Martin,  81 
Kan.  411,  2  Pac.  790;  National  Bank  v.  El- 
liott. 46  Kan.  32,  26  Pac.  487.  It  must  be 
held,  therefore,  that  the  Indorsees  of  the 
notes  took  them  discharged  of  all  equities  as 
between  the  original  parties,  and  that  the 
defense  of  a  breach  of  warranty,  alleged  to 
have  been  made  by  Bmbow,  was  not  avail- 
able  to  the  Scotts.' 

No  error  was  committed  In  stutatnlng  tbe 
demurrer  to  defendant's  evidence,  and  tbe 
Judgment  will  therefore  be  afflrmed.  All  Hm 
Justices  eoncQErlng. 


STBINBACH  v.  MURPHY  et  al. 
(Supreme  Court  of  Kansas.   Dec  1,  1904.) 

JLBATE1UNI^— DEATH  OF  DEMMnANT—BIVIVAI^- 

-miE. 

1.  The  statute  (Qen.  St  1901.  1  4888)  fixing 
one  year  as  the  time  within  wUch  an  action 
may  be  revived  against  the  represeDtatlves  or 
successor  of  a  deceased  defendant  is  not  a  mere 
limitation  upon  a  remedy,  but  It  conditlona  the 
very  right  to  revive,  and  a  party  seeking  to 
avail  himself  of  its  benefits  must  strictly  ohd- 
ply  with  its  terms. 

2.  Tbe  fact  that  a  district  court,  eight  months 
after  the  time  when  an  order  reviving  an  action 
against  the  representatives  ot  sncconor  of  a 
decseased  defendant  first  could  have  been  made, 
erroneously  decided  that  It  had  no  Jurisdiction 
of  the  cause,  will  not  excuse  a  failure  to  revive 
within  one  year,  when  no  attempt  was  made  to 
pffocare  an  order  of  revivor  before  the  Jurisdic- 
tion question  was  determined. 

(Syllabus  hy  the  Court) 

Error  from  District  Court,  CbeAkM  Gomip 
ty;  Walter  L.  Stanons,  Jtidge. 

Actios  by  Christian  Steinbach  against  Pat- 
rick Mnrpby  and  James  Morptiy.  From  an 
order  refoslng  to  revive  tbe  acttoo.  plaintiff 
brings  emr.  Afflrmed. 

Thos.  XXdan,  W.  8.  Norton,  and  Otaas.  8. 
McDonald,  for  plaintiff  In  error.  R.  W.  Blue, 
B.  B.  Sapp,  and  Sapp  ft  Wilson,  fw  defend- 
ants in  error. 

BURCBt,  J.  The  parties  to  an  action  in  a 
district  court  agreed  to  transfer  the  cause  to 
a  court  of  common  pleas,  which  in  fact  had 
no  legal  ezlstmice  because  tbe  law  creating  It 
had  not  been  compiled  with.  While  tbe 
cause  was  supposedly  pending  in  the  com- 
mon pleas  court,  one  of  the  defendants  died. 
Two  months  later  tbe  plaintiff  filed  a  motion 
in  the  district  court  for  a  redoAetlng  of  the 
case  there.  After  the  exptrstlon  of  six 
months  from  tbe  time  it  was  filed  this  motion 
was  denied.   Sixteen  months  after  the  mo- 
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tlon  to  redocfcet  was  overruled,  a  i>eremptor7 
writ  of  mandamus  was  awarded,  requiring 
tbe  dlBtriet  Jodge  to  enter  the  case  upon  the 
docket  and  to  proceed  to  hear  and  determine 
It  Wben  six  months  more  had  elapsed,  a 
motion  was  made  to  revive  the  action  ag&lnst 
the  heirs  and  representatives  of  the  deceased 
defendant  This  motion  remained  pending 
for  two  months,  when  the  court  overruled  it. 
No  evidence  In  opposition  to  the  motion  was 
Introduced,  and  the  question  now  presented 
la  If,  conceding  the  facts,  sufficient  cause  In 
law  was  shown  to  defeat  the  motion. 

Wlthont  a  revivor  an  action  abates  upon 
the  death  of  a  party,  and  without  a  statute 
there  can  be  no  revivor.  The  statute  reads: 
"An  order  to  revive  an  action  against  the 
representatives  or  successor  of  a  defendant 
■hall  not  be  made  without  the  consent  of 
such  representatives  or  successor,  unless  In 
one  year  from  the  time  it  could  have  been 
first  made."  Gen.  St  1901,  «  4883.  This  lan- 
guage Is  peremptory.  It  imposes  an  absolute 
prohibition  upon  the  granting  of  an  order 
after  the  lapse  of  a  year  from  the  time  when 
it  first  could  have  been  made.  The  right,  by 
the  terms  of  Its  creation,  can  endure  but  a 
year.  The  time  element  Is  an  essential  con- 
stituent of  the  right  When  the  year  has  ex- 
pired, there  is  no  longer  any  right  and  the 
status  of  the  case  Is  then  the  aame  as  If 
there  were  no  revivor  statute.  Analogies 
from  the  statute  of  limitations  are  not  perti- 
nent That  statute  Imposes  limitations  upon 
remedies.  The  revivor  statute  conditions  the 
right.  Berkley  t.  Tootie.  62  Kan.  701,  64 
Pac.  620;  Reaves  v.  Long,  63  Kan.  700.  66 
Pac.  1030.  And  a  party  seeking  Its  benefit 
must  bring  himself  strlcUy  within  Its  terms. 
The  plaintiff  In  error  Insists  that  until  the 
mandamus  proceeding  had  terminated  there 
was  no  time  within  which  an  order  of  reviv- 
or could  be  made,  because  the  case  was  out 
of  the  district  court  This  argument  pro- 
ceeds upon  a  false  assumption.  The  case  did 
not  leave  the  district  court  The  agreement 
to  transfer  accomplished  nothing,  and  the 
supposed  removal  was  nugatory.  The  ma- 
terial portions  of  the  writ  of  mandamus  af- 
fected the  conduct  of  the  judge.  The  dock- 
eting of  cases  Is  a  clerical,  and  not  a  Judi- 
cial, duty.  The  direction  that  the  action  be 
entered  upon  the  docket  was  formal  only,  and 
had  no  eCTect  upon  the  status  of  the  case, 
which  at  all  times  remained  pending  tqwn 
the  docket  of  the  district  court  Therefore, 
under  the  statutory  permission  to  proceed  at 
once,  the  district  court  could  have  made  an 
order  reviving  the  action  Immediately  after 
the  defendant's  death. 

It  Is  true  that  some  eight  months  beyond 
the  time  wben  the  action  could  have  been  re- 
vived the  judge  of  the  district  court  declined 
to  acknowledge  jurisdiction.  But  the  plalu- 
tlfl  did  nothing  within  those  eight  months  to 
protect  his  right  to  revive.  Had  he  profit- 
ably employed  his  time,  and  moved  to  re- 
vive, instead  of  to  reinstate*  he  could  have 


secured  himself  against  an  unpropltlous  dis- 
position of  his  case.  Having  failed  to  im- 
prove his  .opportunities,  the  erroneous  deci- 
sion of  the  court  upon  the  question  of  juris- 
diction amounted  to  no  more  than  any  other 
pOTverse  fact  working  delay.  The  case  was 
pending  In  a  duly  constituted  court  whose  ac- 
tion was  not  adversely  dominated  by  any 
paramount  power,  and  the  plaintiff  neglected 
available  measures,  whereby  he  might  have 
fortified  himself  against  a  destruction  of  bis 
right  by  lapse  of  time.  All  statutes  prescrib- 
ing time  limits  for  the  institution  or  com- 
pletioa  of  proceedings  are  necessarily  arbi- 
trary; bat  that  relating  to  revivor  Is  espe- 
cially unforbearlng,  and  parties  must  so  or- 
der their  conduct  that  notwithstanding  disas- 
trous drcnmstance,  and  ''moving  accidents 
by  flood  and  field,**  they  may  comply  with  It 
Interruptions  of  the  flow  of  the  allotted  time 
cannot  be  permitted  "from  reasons  based  on 
apparent  hardship  or  Inconvenience,  but  must 
rest  upon  some  practical  Impossibility  to  sue. 
They  are  limited  In  fbeAt  character,  and  are 
to  be  admitted  with  great  caution,  and  only 
In  cases  of  strict  necessity.**  19  A.  ft  E. 
Encyd.  of  L.  216. 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Joattces  concmrbig. 


BICHARD8  T.  NEWSTIFTBR  at  aL 
(Supreme  Court  of  Kanaa^   Dea  1,  1904.) 

AOBHCT— KVIDinCB. 

1.  Agency  cannot  be  proven  by  the  mere  acta 
of  the  one  who  aanimes  to  act  in  tits  capadty 
of  agent 

CByUabna  by  tbe  Oonrt) 

Error  from  District  Court  JAhnaon  Conn* 
tji  W.  H.  Sheldon,  Judge. 

Action  by  0.  F.  Richards  agalnat  U  J, 
Newstifter  and  others.  Jodgment  for  de- 
fendants, and  plaintiff  brings  ernn;  Re- 
versed. 

O.  G.  Richards  and  J.  W.  Parker,  for  plain- 
tiff in  error.  John  T.  Lltti^  Chancy  B.  Ut- 
tie,  and  A.  U  Devenney,  for  defendants  in 
error. 

JOHNSTON,  a  J.  a  F.  Richards  brought 
an  action  against  J.  E.  Boyd  and  L. 
J.  Newstifter  to  recover  ¥102  on  a  promis- 
sory note.  It  had  been  given  to  J.  P.  Sherr. 
who  some  time  after  maturity  transferred 
It  to  Richards.  On  the  back  of  the  note, 
paymenta  bad  been  Indorsed,  and  there  was 
also  a  statement  that:  "This  note  Is  by  per- 
mission of  surety  extended  twelve  months. 
A.  C.  S."  In  Ills  answer,  Newstifter  alleged 
that  he  signed  the  note  aa  surety  only,  that 
he  had  never  received  any  of  the  considera- 
tion or  benefits  of  the  note,  and  that  after 
the  note  became  due,  Sherr,  the  then  holder 
and  owner,  extended  the  time  of  payment  of 
the  note  for  a  year,  without  his  knowled^ 

T 1.  Bm  Prinolpal  utd  Agent  voL  401.  CwiL  Dljt. 
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or  coDMiit  and  trlthont-aiiy  conslderatlim 
from  him.  There  was  testimony  that  the 
note  "waB  turned  orer  to  one  A.  a  Smith  for 
collection,  that  Smith  waa  the  ag^t  <hF  Bherr, 
and  that  for  an  advance  payment  of  Interest 
the  time  of  payment  was  extended  by  him 
•without  the  consent  <tf  the  sniety.  This  was 
contradicted  by  the  plalntUTs  testimony,  and 
therefore  the  authority  of  Smlfli  to  repre- 
sent Bherr  In  receMng  payments  and  In 
granting  an  uteualott  of  the  time  of  pay- 
ment  became  a  material  question  in  the  case. 
In  an  effort  to  show  the  agency  of  Smith, 
some  of  bis  declarations  and  acts  were  re- 
ceived In  evidence  over  the  ofadeetlon  of  the 
plaintiff.  Later  the  conrt  stmck  out  the 
declaration^  bat  declined  to  atrlke  ont  the 
lestlmony  of  the  acts  of  Smith,  or  of  the 
bransactlons  which  oecnrred  between  blm 
and  Boyd,  the  maker  of  the  note. 

It  te  contended  fliat  the  acts  as  well  as 
the  declarations  of  the  Agent  were  Incom- 
petent, and  that  both  afaonld  have  beoi  ex- 
cluded. It  Is  weU.  setOed  In  this  state  that 
agency  cannot  be  proven  by  the  mere  acta 
and  dedaratloiu  of  the  one  assuming  to  act 
In  that  capacity.  In  Streetcr  v.  Poor,  4  Kan. 
412,  It  was  said  that:  "Nether  the  declara- 
tions nor  acts  of  a  man  can  be  glvei  In  evi- 
dence to  prove  that  he  la  the  agent  of  an- 
other. Where  agency  it  a  question  at  issue, 
It  should  be  proven  by  other  testimony." 
The  same  qneadon  was  before  the  coort  in 
Leu  T.  Mayer,  Kan.  419,  84  Pac.  969, 
where  tt  waa  remarked  that:  ''While  the 
acts  of  the  principal  wUI  sometimes  estop 
blm  fmn  denying  Oie  auUwrlty  of  an  agent 
who  overstepa  the  limitations  Imposed  upon 
him,  it  is  clear  that  the  agency  or  authority 
cannot  be  proven  by  the  nnauthorlaed  or 
unaccepted  conduct  of  the  alleged  agent  In 
numerous  cases  It  has  been  h^  tttat  the 
tact  of  agency  cannot  be  established  by  Ibe 
dedarationa  of  the  allied  agent  and  testl- 
mony  of  bla  acts  or  conduct  la  of  no  greater 
value  for  that  purpose.  It  has  been  said 
that  the  rule  of  law  bearing  on  this  question 
is  that  neither  the  declarations  of  a  man 
nor  bla  acto  can  be  given  in  evidence  to 
prove  that  he  to  the  agent  of  anothw."  Tes- 
timony of  the  acts  of  the  agent  may.  of 
course^  be  admlaslble  for  other  purposes  aft- 
er agency  has  been  eatabltahed,  or  the  acts 
may  be  shown  In  eonnecti(m  with  proof  of 
a  ratification  of  such  acta  tbe  principal, 
but  the  court  aj^ears  to  have  tried  tbe 
case  np(m  Uie  the<vy  that  agency  may  be 
proven  testimony  of  tiie  mere  acts  of  tiie 
one  aasnmlng  to  act  as  agent  The  court  not 
only  refused  to  strike  out  the  testimony  of 
the  acte  of  Bmltii,  but  gave  the  jury  the  un- 
qualifled  charge  that  "agency  may  be  shown 
and  proven  by  Uie  acto  of  the  agent  [not  by 
hla  dedaratloiui],  and  it  may  alao  be  shown 
by  the  declarations  of  the  principal.** 

For  this  error,  the  judgment  must  be  re- 
versed and  a  new  trial  awarded.  All  the 
Justices  concurring. 


FOUBTH  NAT.  BANK  OF  WICHITA  v. 
FBOST. 

(Sapreme  Court  of  Kansaa.  Dea  1,  1804.) 

AQEHOT— IVIDEHCB— AFFKU— BIVEBSAI. 

1.  Neither  the  acti  nor  dacluatlozm  of  an 
anmt  can  be  shown  to  prove  his  agency. 

2.  A  jodgment  will  not  be  reversed  on  the 
petiti<Hi  of  a  party  to  an  action  becaaee  a  small- 
er Judgment  has  been  rendered  against  Um 
duin,  undor  the  evidence,  shoald  have  baoL 

(Syllabus  ijj  the  Court) 

Error  from  District  Court  Sedgvrick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  M.  L.  Frost  against  the  Fourth 
National  Bank  of  Wichita.  Judgment  for 
plaintiff.   Defendant  brings  error.  Affirmed. 

Holmes  &  Norcross  and  Kos  Harris,  tor 
plaintiff  in  error.  8tanl«j,  Termlllon  ft  Bv- 
an%  for  defendant  In  emnr. 

CUNNINGHAM,  J.  Defendant  in  error 
was  plaintiff  below.  She  alleged  In  her  peti- 
tion that  she  bad  deposited  with  the  plaintiff 
in  error  bank  the  sum  of  $2,475.  and  tiiat 
the  same  had  been  credited  by  the  bank  to 
her  account;  that  she  bad  drawn  out  on 
various  checks  91,237.60  of  the  amount  so 
depofllted;  and  that  the  bank  had  refused  to 
honor  her  checks  for  the  balance,  or  to  pay 
the  same  to  her  upon  demand.  In  ito  an- 
swer the  bank  admitted  that  the  plaintiff 
had  deposited  with  it  tbe  sum  of  money 
claimed  by  her,  and  that  she  had  drawn  out 
the  half  of  it  and  that  it  had  reused  i»iy- 
ment  of  the  balance  to  her  npon  her  demand, 
and  then,  by  way  of  excu^ng  Itself  In  such 
refusal,  pleaded  that  It  had  a  right  to  retato 
auch  balance  to  apply  upon  the  debto  owing 
to  It  from  one  W.  F.  Green  and  his  wife, 
Laura  H.  Green,  and  tbe  Wichita  Elevator 
Company,  which  company  was  composed  of 
W.  F.  Green  and  W.  W.  Culver.  The  right 
to  so  apply  the  funds  deposited  by  the  plain- 
tiff, Frost  If  auch  right  existed,  grew  out 
of  an  arrangement  made,  not  with  Hiss  Frost 
personally,  but  with  W.  W.  Culver,  who  waa 
her  brother-in-law.  She  denied  that  be  had 
any  authority  as  her  ag«it  to  make  any 
agreement  for  her  relative  to  the  dlq;>osltIon 
of  the  funds.  Admitting,  as  the  bank  did 
in  ita  answer,  that  this  moDey  was  deposited 
with  it  by  Miss  Frost  and  that  it  had  re- 
fnaed  to  pay  the  balance  to  her,  Um  burden 
was  upon  the  bank  to  justify  Ita  rofnsat  In 
order  to  so  Justify,  it  must  prove  not  only  the 
agreement  made  by  Culver,  but  his  agency 
for  Miss  Frost  to  make  such  agreement  aa 
to  tbe  disposition 'of  ber  money.  Very  much 
evidence  was  Introduced  by  tbe  defendant 
bank  in  Ita  effort  to  make  such  proof. 
Early  to  the  Introduction  of  evidence,  objec- 
tion waa  made  by  Miss  Frost^s  attorneys  to 
the  Introduction  of  testimony  relative  to  any 
agreement  made  by  Culver  about  the  appli- 
cation of  the  payment  of  her  money  in  the 

Tl.  Set  Appeal  and  Bmr,  v«L  t,  Oeat  DIt.  H 
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llqvldatioB  of  the  debts,  of  othav  until  au- 
thority from  her  waa  shown  in  him  to  make 
such  a^reemeut.  The  coart.  however,  per^ 
mlttsd  the  erMenee  to  proceed,  aaanring  the 
attoniera  for  the  bank  that,  unless  such 
evldenoe  was  produced  before  the  close  of  its 
testlmoor,  all  eridence  touching  any  agree- 
ment made  by  Culvw  would  be  stiidwn  out 
At  the  close  of  the  introduction  of  the  bank's 
evidence  eoocelTlnc  that  no  evidence  ten^ 
ing  to  show  any  agency  on  the  part  of  Culver 
ftora  Miss  ITrost  existed,  the  court  did  strike 
out  all  evidence  tending  to  prove  an  agree- 
ment on  tlie  part  of  Culver.  This  Is  the 
first  error  complained  of,  the  plaintiff  In  er- 
ror Inslatlng  that  there  was  some  evidence 
to  prove  such  agency. 

It  seems  that  an  agreement  had  been  made 
between  iSr.  Green  and  Mr.  Gulv«  to  go  Into 
the  grain  commission  business  in  Wichita, 
and,  as  preliminary  thoreto,  Culver  was  to 
proenre  bis  sister-in-law,  Hiss  Frost  to  erect 
an  elevator;  Mrs.  Qreen  to  procure  a  site 
thorefbr.  Before  the  completion  of  the  ele- 
vator, Culver  reported  that  Miss  Frost  was 
unable  to  go  farther,  because  her  money  had 
run  out  A  supplemental  arrangement  was 
then  made  by  which  Mrs.  Oreen  furnished 
some  money,  and  perhaps,  thou^  not  dearly 
shown,  the  Wichita  Elevator  Company,  com- 
iwsed  of  Green  and  Culver,  furnished  some. 
After  the  elevator  was  completed,  it  was  In- 
sured In  the  sum  of  f4,000;  the  loss,  if  any, 
payable  to  Miss  Frost  and  Mrs.  Green.  The 
elevator  was  burned,  the  loss  was  adjusted 
by  the  Insurance  company,  and  the  drafts 
In  payment  of  such  loss  were  made  payable 
to  Mrs.  Green  and  Bilss  Frost  Two  of  these 
drafts,  being  indorsed  by  Mr.  Green  as  at- 
torney In  fact  for  his  wife,  and  by  Miss 
Frost  In  person,  were  carried  to  the  bank  by 
Culver,  and  by  him  deported  to  the  credit  of 
Miss  Frost  This  la  the  deport  In  contro- 
versy. It  clearly  appears  in  the  erldoice 
that  the  elevator  waa  the  Joint  property  of 
Mrs.  Green  and  Miss  Frost.  The  evidence 
depended  upon  to  establish  Culver's  agency 
for  Miss  Frost  is  that  he  made  for  her  the 
agreement  relative  to  the  erection  of  the  ele- 
vator; ttiat  he  brought  to  the  bank  tiie 
drafts  indorsed  by  her,  and  made  the  de- 
posit fbr  lier;  tiiat  from  his  general  con- 
duct and  some  specific  statements,  It  ap- 
peared that  these  transactions  were  carried 
on  in  the  name  of  Miss  Frost  for  the  pur- 
pose of  covering  up  property  really  belong- 
ing to  Culver,  in  order  to  keep  It  away  from 
his  creditors.  We  have  given  very  careful 
attention  to  all  the  evidence,  and  we  find 
therein  no  warrant  for  holding  that  any 
agency,  either  general  or  speclflc,  on  the 
part  of  Culver,  Is  shown  to  speak  for  Miss 
Frost.  The  fact  tliat  she  furnished  money 
through  him  for  the  erection  of  the  eleyator 
woald  In  no  wise  tend  to  show  that  he  bad 
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antliorlty  from  ber  -to  ap^prfate  her  money 
fOr  the  payment  of  Oie  debts  of  others. 
Neither  wonid  the  tact  that  aba  conunltted 
to  him  these  drafts  for  the  purpose  of  tbelr 
deposit  In  the  bank  to  ber  credit  be  any  evi- 
doice  of  such  agency.  It  la  mil  settled 
that  netther  the  acts  or  daelarations  of  the 
agttit  can  be  aliown  to  prove  agencj-. 
Streeter  v.  Poor,  4  Kan.  413;  Lewis  r.  Bour 
bon  County,  12  Kan.  188;  Lea  t.  Majer, 
62  Kan.  419.  S4  Pac  988;  and  Bicbards  t. 
Newstlfter  (decided  at  this  term)  78  Fac. 
824.  Neither  can  flw  evldenoe  which  it  te 
said  looks  to  the  coaduslon  fliat  ttiese  funds 
in  fact  belonged  to  Cnlver,  and  not  to  Mlsa 
Frost,  be  consldoed,  because  the  theoir 
adopted  by  the  parttes  and  admitted  bi  tlie 
pleadlnga  waa  that  the  funds  did  bdong  to 
ber,  and  that  the  bank's  iH;ht  to  dlvnt  them 
was  becauae  of  an  agreement  made  by  bet 
through  her  agent  Culver.  A  diflerent  qu«i- 
tkm  might  have  arisn,  had  the  caae  beea 
presented  and  tried  upon  the  theory  that 
funds  were  not  bers^  but  really  bdonged  to 
Culver. 

The  court  after  ruling  out  the  evidence 
as  to  agreements  made  by  Culver  rdattve  to 
the  disposition  of  money  deported,  directed 
the  Jury  to  return  a  verdict  in  AiTor  of  Hl» 
Frost  for  the  sum  of  ISSS.  This  was  iqwD 
tiie  theory  that  the  net  proeeeda  <rf  the  In- 
Burance  policies  upm  the  elevator,  beloi; 
13,976.  belonged  in  equal  amounts  to  Mts. 
Green  and  Mtss  Frost  (that  Is,  91.9S7J>0  to 
each),  and  that  as  Miss  Frost  had  leedvtd 
on  her  checks  upon  the  fund  in  the  bank 
$1,237.50,  she  was  entitled  to  receive  $750 
more,  with  the  Interest  tiienon,  which  made 
the  ¥828  for  which  ju^^ent  was  rendered. 

The  plaintiff  In  error  abenuoudy  insiits 
that  in  dhreeting  this  verdlet  Hie  court  erred, 
because  the  sum  received  by  Mrs.  Ore«  os 
Insurance  was  not  invtrfred  in  tbia  suit  end 
ought  not  to  have  been  taken  into  eooMa- 
atlon  in  any  Judgment  rendered.  We  ire 
rather  of  the  (^rtnlon  that  the  court  waa  In 
error  In  this  matter;  that  imder  the  cm- 
ditton  of  the  pteadinga,  Mtas.  Oreen  not  be- 
ing a  party  to  the  action,  tfae  cenrt  was  not 
authorized  to  make  adjaatmsnla  ef  ttw  ac- 
counts between  Miss  Frost  and  iSn.  Green, 
and,  upon  atriklng  out  the  evUesce  aa  It 
did,  a  rerdict  should  have  been  directed  In 
fsYor  of  Miss  Frost  for  tin  CMttre  balance 
remaining  to  ber  credit  In  tbe  bank.  If  tlilf 
be  so,  the  Judgment  rendered  was  less  is 
amount  tiiaii  Miss  Frost  was  ectltMl  to  at 
the  time,  but  this  Is  an  error  of  whldi  tte 
bank  cannot  complain.  It  waa  not  banned 
by  having  a  Judgment  rendered  against  it 
for  a  sum  leas  than  should  have  been  ren- 
dered. 

Finding  no  mat  in  the  record,  tfie  judg- 
ment win  be  affirmed.  All  tin  Jnsttoes  oota 

curring. 
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ABBOTT  T.  ABBOTT  et  ftL 
(Suprem*  Court  of  Kansas.   Dec  1,  1904.) 
ruuDULSNT  convKunou— AoriOH  to  br 

ASIDS— PLKADI  no— UPLT. 

1.  plaintiff  recovered  a  iadgment  In  Kansas, 
and  nibsequent^  recovered  a  jud^ent  thereon 
in  the  state  of  Illini^a  In  an  action  in  Kanau 
by  plaintiff,  based  on  the  Kanaai  judsment,  to 
bGc  aside  alleged  fraudulent  conveyancea  by  the 
judsmtat  debtor,  the  answer  of  tiie  defendants, 
claiming  nnder  the  eoaimfUKm  hj  tiia  jadgment 
debtor,  alleged  the  reooTeir  at  the  lUIiwis  jadg- 
ment upon  the  Kansas  Jadgment,  averred  tlie 
Kansas  judgment  to  be  merged  thereby,  and 
averred  ft  could  constftate  no  basis  for  plain- 
tiff's action.  Plaintiff  replied,  admlttlnc  the  re- 
covery of  the  Illinois  judgment  upon  tne  Kan- 
sas judgment,  and  averred  the  Illinois  Judgment 
to  have  been  dnly  vseated.  Held  errar  to  wt»- 
tain  a  demurrer  to  plaintiff's  reply. 

Oyllabva  by  tlu  Ooort) 

Error  from  District  Court,  MePhenoB 
County;  M,  P.  StmpsoD,  Judge. 

Action  by  Handsel  A.  Abbott  agaiiwt 
George  B.  Abbott  and  others.  From  an  or- 
der Bustalaing  a  demurrer  to  plalntifTf  re- 
ply, he  brings  error.  Reversed. 

FranlE  O.  Johnson,  Geo.  A.  Yandeveer,  and 
F.  L.  Martin,  for  plalntlfT  in  enor.  Prlgg 
&  WUiiama,  tor  defendants  In  error. 

ATKINSON,  J.  Handsel  A.  Abbott,  In 
the  district  court  of  McPherson  county,  re- 
covered a  judgment  for  $10,500  against 
George  R  Abbott  Bzecution  v&i  issued 
thereon,  and  retiamed  nulla  bona.  Tbere- 
after  plaintUI  commenced  tUs  actitn  In  tbe 
<listrlct  court  of  McPherson  county  against 
Geoi^e  B.  Abbott  and  other  defendanta, 
among  whom  were  the  wife  and  daughters 
of  the  Judgment  debtor,  to  set  aside  deeds  to 
lands  In  McPherson  county  alleged  to  have 
been  fraudulently  made  to  said  defendants 
by  the  judgment  debtor,  and  subject  the 
lands  thus  conveyed  to  the  satisfaction  of 
plalntiCrs  Judgment  Among  other  defenses 
of  the  defendants  claiming  under  the  deeds 
«zec^«d  by  the  Judgment  debtor,  and  as 
their  third  defense  to  plalntirs  petition.  It 
was  averred  that  In  an  action  by  plaintiff, 
Handsel  A.  Abbott  against  the  judgment 
debtor,  Geoige  B.  Abbott  upon  the  McPher- 
son county  Judgment  plalntlll  recovered  a 
Judgment  agalnat  defendant  George  B.  Ab- 
bott in  the  circuit  court  of  8t.  Clair  cotmty, 
ilL;  that  by  reason  thereof  tiie  M<f  herson 
county  Judgment  had  become  me^ed  In  the 
nilnols  Judgment,  and  could  not  aerve  as 
the  basis  of  this  action.  Plaintiff,  replying 
to  the  third  defense  of  defendants'  second 
amended  answer,  admitted  the  recovery  of 
the  Judgment  in  Dllncris  on  the  McPherson 
cotinty  Judgment  Plaintiff,  farther  reply- 
ing, arerred  the  property  owned  by  the 
Judgment  debtor,  George  B.  Abbott  in  the 
state  of  Kansas,  was  insufficient  to  satisfy 
the  Judgment;  tlait  defendant  Georgi  B. 


Abbott  owned  property  In  the  state  of  Illi- 
nois, which  he  had  also  fraudulently  con- 
veyed to  said  defendants;  that  the  property 
In  Illinois  was  Insufficient  to  satisfy  the 
judgment;  that  it  was  necessary  plaintiff 
should  proceed  la  the  courts  of  the  two 
states  at  the  same  time  to  protect  his  rights; 
and  that  the  defendant  George  B.  Abbott 
was  a  nonresident  of  the  state  of  Kansas. 
To  this  reply  defendants,  grantees  of  the 
Judgment  debtor,  demurred,  which  demurrer 
was  by  the  court  sustained.  Th^eafter 
plaintiff  flled  a  furthw  and  supplemental  re- 
ply to  the  third  defense  of  the  second 
amended  answer  of  defendants,  therein  al- 
leging that  the  circuit  court  of  St  Clair 
county,  HL,  upon  the  application  of  defend- 
ant George  B.  Abbott^  and  upon  due  consid- 
eration of  the  court  on  a  date  subsequent 
to  the  filing  of  the  former  reply,  had  duly 
and  regularly  set  aside,  vacated,  and  held 
for  naught  the  judgment  referred  to  and 
pleaded  In  defendant's  tliird  defense;  that 
plaintiff  had  now  no  Jadgment  in  the  Illinois 
court  against  tbe  defendant  George  B.  Ab- 
bott as  averred  by  defendants.  To  this  sup- 
plemental reply  defendants  demurred,  which 
demurrer  was  by  the  court  sustained.  Er- 
ror Is  assigned  on  the  mllng  of  the  court  in 
sustaining,  first,  the  demnrrer  of  defend- 
ants to  that  portion  of  plalntlfTs  reply  di- 
rected to  defendants^  third  defense;  and, 
second,  the  demurrer  of  defendants  to  plain- 
tiff's supplemental  reply. 

The  greater  part  of  the  briefs  of  counsel 
Is  devoted  to  a  discussion  of  the  question  of 
the  effect  of  the  Illinois  Judgment  upon  tbe 
Kansas  Judgment — whether  or  not  the  Judg- 
ment In  the  fordgn  Jurisdiction  operated  as 
a  merger  of  the  Kansas  Jadgment;  and 
whether.  If  the  effect  was  a  merger,  the  Kan- 
sas judgment  could  constltnte  the  basis  of 
tills  action.  Much  of  the  oral  argument  of 
counsel  was  devoted  to  the  same  question. 
We  must  treat  the  question  on  the  state  of 
the  pleadings  when  the  demurrer  was  sus- 
tained to  the  supplemental  reply.  When 
plaintiff  flled  the  supplemental  reply  it 
showed  a  state  of  fact  where  no  Judgment 
existed  against  the  Judgment  debtor  in  the 
state  of  Illinois.  There  being  no  Judgment 
in  that  state,  the  question  of  merger  -was 
not  in  tile  case.  On  the  state  of  the  plead- 
ings none  of  the  qnestlons  raised  by  counsel 
are  bef<HV  us  for  consideration  or  determina- 
tion. The  challenge  of  defendants  in  error 
to  the  Bufl3eiency  of  the  record  to  «ititle  It 
to  a  review  by  ttds  court,  upon  an  escamina- 
tton  of  the  recfwA  is  found  to  be  not  well 
taken. 

The  Judgment  Is  reversed,  with  direction 
that  the  district  court  overrule  the  demurrer 
to  the  supplemental  reply  and  proceed  with 
the  cause  in  accordance  with  the  views  here- 
ta  expressed.  AU  tlw  JTostlcfl*  eoKorvltif. 
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nrZPATBKK  T.  TUCKER. 
(Supreme  Coart  of  EUmsas.   Dec.  1,  1904.) 

XVIDBNCB— COnvrSBATIONS— ADICISBIBILITT. 

1.  Where  the  testimoDj  of  a  witness  regard- 
Inf  a  converaatioD  had  with  a  party  is  other- 
wise competent  as  tending  to  show  material  ad- 
missions, it  is  not  rendered  incompetent  b;  the 
fact  that  in  reproducins  his  own  language  he  is 
incidentally  required  to  repeat  statements  which 
he  then  made  as  to  what  otl^  peratHis  had  told 
him. 

(SylUbtw  by  the  Court.) 

Dror  from  District  Conrt,  Don^u  Conntyi 
C.  A.  Smart,  Judge. 

Action  by  Charles  H.  Tucker,  Bdmlnlstra- 
tor,  against  Jane  Fltzpatrick.  Judgment  for 
plaintiff,  and '  defendant  bringa  error.  Af- 
firmed. 

W.  B.  Brawnell  «nd  John  Q.  A.  Norton,  for 
plalntlfC  In  error.  A.  W.  Benson  and  A.  O. 
Mitchell,  for  defendant  In  error. 

HASON,  J.  Charles  H.  Tttclcer,  as  admin- 
istrator of  the  estate  of  Harry  Barber,  sued 
Jane  Fltqtatrlck  for  the  refwyery  of  $1,800 
alleged  to  have  been  borrowed  by  the  de- 
fendant from  plalutUTs  decedent,  her  son- 
in-law.  From  a  Jodgment  tm  i^alntiO;  de- 
fendant prosecutes  errw. 

Tbm  answer  was  a  general  denial.  In 
the  course  of  her  testtmony  the  defendant 
admitted  receiTing  tnm  Barber  In  bis  life- 
time the  amount  of  moner  named,  but  claim- 
ed that  the  transaction  was  not  a  loan,  but 
the  payment  by  Barber  of  a  debt  that  he 
owed  to  her,  and,  upon  the  Issiu  thus  made, 
the  entire  controrersy  was  waged.  The 
TOTS  assigned  relate  to  the  admission  of  testi- 
mony and  to  the  giving  and  refusing  of  In- 
stmctlona. 

A  witness  waa  produced  and  examined  by 
plaintiff  for  the  purpose  of  showing  that  the 
defendant  bad  QpedflcaUy  admitted  that  she 
had  borrowed  the  money  and  was  to  pay 
It  back.  TtOm  witness,  over  the  objection  of 
defendant  waa  permitted  to  testify  that  be 
had  bad  a  conversatlcHi  with  the  defendant 
In  whidi  he  told  her  of  a  number  of  state- 
menta  made  to  him  by  Barber  to' the  general 
effect  that  Qie  transaction  In  question  was 
t  loan,  and  asked  her  if  theae  statements 
were  true,  she  answering  that  they  were. 
The  objection  Is  made  that  by  pursuing  this 
course  plaintUF  was  enabled  to  get  before 
the  Jury  evidence  of  the  self-serving  declara- 
tions of  plalntUTs  decedent  But  It  is  not  ap- 
parent how  the  perfectly  competent  evidence 
of  the  defendant's  admissions  could  have 
been  otherwise  Introduced.  It  clearly  would 
not  have  been  pmnlsslble  for  the  vrltness 
to  have  said  In  set  phrase  that  the  defendant 
admitted  that  she  had  borrowed  the  money, 
or  that  her  statements  to  him  had  that  ef- 
fect It  waa  ivoper  that  he  shonld  detail 
the  entire  conversation,  notwithstanding  that 
In  reproducing  his  own  words  it  became 
necessary  Incidentally  to  tell  what  state- 


ments he  bad  at  the  time  attributed  to  Bar- 
ber. 

Objections  are  also  made  to  tlie  admission 
of  evidence  rating  to  tnmsacttons  between 
Barber  and  a  bank  wlOi  which  he  had  deal- 
ings, to  the  latitude  permitted  in  tbe  cross- 
examination  of  one  of  defendant's  witnesses, 
and  to  the  allowance  of  testimony  In  rebuttal 
of  a  part  of  his  erldenee^  clslmed  to  tanve 
been  upon  collateral  matters.  The  transac- 
tlott  under  investigation  was  necessarily  In- 
volved to  some  extent  with  otlier  business 
matters,  and  It  does  not  appear  fliat  tli«« 
was  any  abuse  of  discretion  in  not  more 
closely  limiting  the  scope  of  tiie  Inquiry,  al- 
though some  of  the  testimony  may  have 
borne  but  remotely  upon  the  main  question 
presented. 

A  final  obJecti<m  is  based  upon  tbe  refusal 
of  tbe  court  to  Instruct  tvim  tbe  tbeory  that 
Barber  mUfixt  have  paid  the  mon^  to  de- 
fendant In  satisfaction  of  a  debt  owing  to 
the  estate  of  her  deceased  husband.  While 
the  pleadings  would  have  permitted  such  an 
issue,  the  defendant  by  het  own  testimony 
ss  to  the  character  of  tb»  transaction,  bad 
eliminated  it  sud  it  was  not  error  to  conform 
the  instructions  to  this  situation. 

The  Judgment  Is  affirmed.  All  tbe  JusUcet 
eoncurrlng. 


BPRAOUB  V.  ATCHISON.  T.  ft  &  7.  BT. 
GO.  et  sL 

(Supreme  Oonrt  of  ir^«*— ,   Dae.  1,  1901.) 

UIIAOADS— ms  SET  BT  XiOOOUOTZVB— XVI- 

i»ircn— XEOHT  or  wat. 

1.  Where  there  Is  no  questliHi  Involved  as  to 
the  emission  of  igniting  tpaAs  bj  a  particular 
locomotive  engine,  or  that  It  would  throw  such 
sparks  to  the  place  where  a  particular  fire  Is 
alleged  to  have  started,  it  Is  not  error  for  the 
court  to  refuse  to  permit  tbe  plaintiff  to  show 
that  other  engines  of  the  company  had  emitted 

Silting  sparu  shortly  before  and  immediately 
ter  the  Bre  in  question. 

2.  A  railroad  company  is  not  absolved  from 
the  duty  of  keeping  Its  right  of  way  clear  and 
free  from  combustible  material  by  leasing  a  por- 
tion thereof  to  a  private  person,  and  it  may  be 
made  to  respond  In  damages  for  fire  started  on 
that  portion  so  leased  by  reason  of  oombustlUe 
material  thereon. 

(Syllabus  by  the  Court) 

Error  from  District  Oourl;  Lyon  County; 
DennlB  Madden,  Judge. 

Action  by  E.  F.  E^rague  against  ttie  Atcbl- 
aon,  Topeka  ft  Santa  F6  Railway  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed. 

Tbe  plaintiff  by  this  proceeding  seeks  to 
reverse  tbe  orders,  rulings,  and  Judgment  of 
the  court  below  made  and  rendered  against 
him  In  an  action  brought  to  recover  dam- 
ages alleged  to  have  been  tbe  result  of  a 
fire  set  by  defendant's  employes  while  oper- 
ating Its  engines  and  conducting  Its  busi- 
ness. There  are  many  grounds  of  negligence 
alleged  and  relied  upon  for  a  recovery, 
among  which  are  tbe  following:  ^'Plaintiff 
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alleges  that  on  the  4th  day  of  September, 
1901,  In  said  dty  of  Bbnpotla,  county  and 
atate,  that  said  defendant  railway  company, 
contrary  to  Its  duty  In  that  regard,  by  itself 
and  its  agents  and  servants,  orelessly  and 
negligently  failed  to  have  and  keep  its 
grounds  and  tight  of  way  In  said  city  free 
and  clear  from  dry  and  combustible  mate- 
rials, and  carelessly  and  negllgentiy  permit- 
ted dry  and  combustible  wooden  sheds  and 
wooden  buildings,  witb  wooden  roofs,  to  be 
and  remain  upon  Its  ssld  grounds  and  right 
of  way.  close  to  its  railroad  tracks,  and 
wh^  tbey  were  liable  to  and  vould  be 
Ignited  by  sparks  and  fire  from  its  engines. 
That  each  and  every  of  the  en^neer  and 
engineers,  tbe  fireman  and  the  firemen,  of 
tbe  engine  and  engines  of  tbe  def^dant 
railway  company  which  started  said  fire, 
were  at  and  about  the  time  of  Its  starting, 
and  for  a  long  time  prior  thereto  bad  been, 
habitually  Incompetrat.  inexperienced,  nur 
skillful,  negligent,  and  careless,  of  each  and 
all  of  which  said  defendant  railway  com- 
pany at  all  of  said  times  had  notice  and 
knowledge;  that  'at  the  time  when  said  fire 
was  started,  said  engineer  and  engineers, 
fireman  and  firemen,  by  reason  of  such  in- 
competence, inexperience,  nnsklUfnlness,  neg- 
ligence, and  carelessness,  ran,  operated,  and 
handled  such  engine  and  ei^lnes  In  an  nn- 
skUlfol.  Incompetent,  Improper,  negligent, 
and  careless  manner,  and  by  reason  thraeof 
said  fire  was  started.  And  Hat  none  of  the 
engines  of  said  defendant  railway  company, 
which  were  used  and  operated  on  said  rsi^ 
road  at  said  plac^  at  and  about  the  time  of 
the  setting  out  and  communicating  of  said 
fire,  were  snrolled  with  suitable  and  safe 
spark  arresters  and  netting,  in  good  order 
and  safe  condition;  hut  plaintiff  Is  unable 
to  allege  more  specdfically  the  particular  air 
glnes  In  question,  or  tbe  details  of  the  JOh 
suitableness  and  lack  of  safe  condition,  de- 
sign, and  order  of  said  spark  arresters  and 
netting.  That  at  said  time  and  place,  in  the 
operation  by  said  defendant  railway  com- 
pany of  its  said  railroad,  one  or  more  of  the 
engines  used  and  opmted  by  the  defendant 
railway  company,  by  Itself  and  its  agents 
and  serrantSf  set  out  and  communicated  fire. 
That  said  fire  was  caused  by  the  oi»eratlon 
of  said  railroad,  and  was  set  out  and  com- 
municated by  reason  of  and  as  the  result  of. 
each  and  every  of  the  particular  acts,  con- 
duct, omissions^  and  defaults  of  and  in  tte 
carelessness  and  negligence  of  said  defend- 
ant railway  emnpany.  and  of  its  agents  and 
eervanti,  as  hereinbefore  stated.  That  said 
fire  IgMted  and  burned  ttte  wooden  sheds 
and  wooden  buildings,  with  wooden  roofs, 
hereinbefore  rtferred  to,  upon  the  grounds 
and  right  of  way  of  tbe  defendant  railway 
company,  and  spread  and  communicated  con- 
tinuDusly  and  forthwith  to  tbs  said  premises 
of  tbe  plalntur.  and  his  real  and  personal 
property  situated  therecm.** 


Bwdc  &  Spencer,  W.  A.  Randolph,  John 
H.  Atwood.  and  John  O.  IJgan,  for  plaintiff 
In  error.  A.  A.  Hard  and  O.  J.  Wood,  for 
defendants  In  wror. 

OBEENB.  J.  (Eiftor  stating  the  facts).  One 
of  the  principal  questions  in  this  case  arises 
on  plalntUTs  excepthm  to  the  ruling  of  the 
court*  excluding  evidence  offered  by  him  to 
prove  that  aOta  aiglnea  at  other  times,  im- 
mediately before  and  after  the  fire  in  ques- 
tion, had  emitted  vpaifes  and  set  fire  to  grass 
and  other  combustible  nwterlal  in  the  Ticln- 
Ity  of  where  the  present  fire  originated. 
This  evidence  was  offered  for  the  purpose 
of  showing  tie  nlgin  of  this  fire.  The  plain- 
tiff, In  his  opening  statement  to  the  court 
and  Jury,  identtfied  the  particular  engine  that 
set  the  fire  whfch  caused  the  damage  as  en- 
gine No.  There  was  no  contention  by 
the  defendant  that  a  locomotlTe  engine  could 
not  throw  such  sparks  over  the  distance  be- 
tween Ite  tracks  and  the  sheda  where  It  is 
allied  the  fire  started.  In  the  absence  of 
such  question,  evidence  that  other  engines 
driven  at  other  times  by  other  parsons  had 
thrown  sparks  which  Jiad  Ignited  combusti- 
ble material  In  the  vicinity  of  the  fire  In 
question  vras  not  competent  After  a  care- 
ful examination  of  the  authorities  cited  by 
plaintiff  In  error  In  support  of  his  contention, 
and  a  research  of  othws,  we  have  been  un- 
able to  find  support  for  his  theory.  We  be- 
lieve It  may  be  said,  with  at  least  a  reason- 
able degree  of  certainty,  that  such  author- 
ities do  not  exist  Language  nrelessly  used 
by  the  courts,  while  discussing  kindred  ques- 
tions, may  be  found  which,  upon  a  cursory 
examination,  might  appear  to  sustain  such 
principle,  bi&t  a  more  critical  investigation 
win  disclose  that  this  precise  question  wss 
not  involved  nor  decided.  Where  a  partic- 
ular engine  Is  alleged  to  have  set  the  fire, 
and  the  question  Is  whether  a  locomotive 
engine  would  throw  Igniting  qparks,  A 
would  throw  them  the  distance  claimed,  evi- 
dence tiiat  other  of  defoidanf  s  engines  sim- 
ilarly constructed,  and  under  similar  circum- 
stances, had  ttiiown  Igniting  sparks  that  dis- 
tance, Is  properly  admissible.  Whertf,  how- 
ever, the  engine  which  set  tiie  fire  cannot 
be  identified,  and  the  origin  of  tbe  fire  is 
unknown,  evidence  that  other  engines  owned 
and  operated  by  the  defendant  had  under 
similar  drcnmStances,  both  before  and  after 
the  fire  In  question,  thrown  Igniting  sparks 
whldi  caused  other  fires.  Is  competent  be- 
cause of  the  difficulty  of  otherwise  proving 
that  the  fire  In  question  was  started  by 
sparks  from  a  locomotive  engine  of  the  de- 
fendant Such  uncertainty  and  difficulty 
does  not  exist  where  the  ei^Ine  which  is 
alleged  to  have  thrown  tiie  igniting  sparks 
Is  knovni.  In  the  present  case  the  Identity 
of  the  engine  was  known.  The  negligence 
relied  on  to  support  a  recovery  was  that  the 
parUeular  engine  was  defectively  constmct- 
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ed,  not  SttppUed  with  the  Uteat  and  best 
approTed  ipark  arrester,  and  Its  operators 
Incompetent  and  negligent  In  Its  manage- 
ment. Under  such  circnmstances  evidence 
of  the  negligent  and  incompetent  manage- 
ment of  otber  engines  at  otber  times  b7  otber 
employes,  or  tbe  defective'  construction  or 
lack  of  proper  spark  arresters  or  other  ap- 
pliances, would  not  asslBt  In  determining 
whether  tbe  Identified  engine  was  defective 
or  lacking  in  any  of  Its  parts,  or  negligently 
or  incompetently  managed.  Such  evidence 
would  tend  to  confuae  rather  than  maka  plain 
the  fiict  In  Iscue. 

The  following  aathorltles  show  tbe  posi- 
tlou  takm  by  tbe  conrts  and  aommentators 
on  this  question,  and  we  think  tbey  fully 
sustain  our  position: 

In  Henderson  v.  Railroad  Co.,  144  Pa. 
461.  22  AtL  8M,  16'L.  B.  A.  290,  27  Am.  St 
Rep.  652,  it  la  lald:  "When  tbe  fire  la  shown 
to  have  beoi  canaedt  or,  In  tbe  nature  of 
the  caae,  could  only  have  been  caused,  by 
sparks  from  an  engine  which  la  known  and 
Identlfled,  tbe  evidence  should  be  confined 
to  the  condition,  management,  and  practical 
operation  of  that  engine;  and  testimony 
tending  to  prove  defects  in  other  engines  of 
the  company  is  irrelevant  and  inadmlaslble." 

In  Gibbons  v.  The  Wlsconaln  Valley  Bail- 
road  Co..  58  Wis.  S8S,  17  N.  W.  132.  it  Is 
said:  "Where,  In  an  action  for  the  damage 
done  by  a  fire  alleged  to  have  been  set  by  a 
locomotive,  there  la  no  evidence  that  the  fire 
was  caused  by  any  other  than  one  of  two 
particular  locomotives,  evidence  as  to  othw 
Area  along  tbe  same  Une  of  road  caused  by 
loeomotivee  other  than  those  two  Is  inad- 
missible." On  page  840,  68  Wis.,  page  134, 
17  N.  It  Is  also  said:  **bi  cases  whwe 
it  la  ahown.  either  by  positive  or  clrcumstaii- 
tlal  «Tld»ee,  that  aome  looMnotlTe  of  the 
company  canted  the  fire,  witbout  the  Iden- 
tification of  any  particular  one,  such  evi- 
dence might  have  weight  In  shovrlng  tbe  neg- 
ligence of  the  company.  There  may  be  caaas 
whldi  have  gone  further  tiian  this  In  tbe 
admlBBion  of  anch  eTldmce^  but  tbey  do  not 
appear  to  ni  authiwl^  in  reaaon." 

To  the  lame  effect  la  the  eaae  of  Flrat  Nat 
Bank  T.  li.  B.  ft  W.  R.  R.  Go.  174  111.  86^ 
BO  N.  B.  102S,  where  It  ta  lald:  "When  the 
particular  locomotive  alleged  to  have  cawed 
tbe  fire  for  which  suit  la  brought  agalnit  a 
raUroad  comn^ny  Is  Identified,  evldenee  of 
otiier  firea  set  by  different  tooomotlTea  of 
the  company,  before  and  after  the  fire  com- 
plained ot  hi  not  admltBlble." 

In  Ivdand  t.  RaUraad  Oo^  79  Mleb.  168, 
44  N.  W.  426,  it  la  aald:  "Where^  In  a  anlt 
against  a  railroad  company  for  setting  Are 
to  tfalntUTe  factory  by  a  deCttetlTe  engine, 
the  particular  engine  1m  known  and  dae- 
Ignated,  It  la  not  competent  to  show  gen- 
erally that  the  defendant's  engines  have 
caused  Are  at  othw  times  and  places,  but 
such  particular  engine  may  be  shown  to  have 


done  so,  by  means  of  escaping  qiiarks.  to 
show  its  defective  conatruction." 

In  Coale  et  at.  v.  Han.  ft  St  Jo.  R.  R.  Cou 
60  Mo.  227.  It  Is  said:  "In  suit  against  a  rail- 
road company  for  damages  caused  by  tbe  es- 
cape of  sparks  from  a  locomotive,  testimony 
offered  to  prove  the  insufficiency  of  the  en- 
gine or  tbe  negligence  of  tbe  engineer,  by 
showing  tbat  fire  had  escaped  from  otber  lo- 
comotives of  a  similar  pattern,  was  rejected 
as  collateral  and  Incompetent" 

In  Lesser  Cotton  Go.  v.  St  LouLb.  L  M.  ft 
8.  By.  Go^  114  Fed.  133,  52  O.  G.  A.  85,  It 
is  said:  "Where  the  engine  wblcb  alone 
could  have  set  the  fire  la  identlfled,  testimony 
tbat  other  engines  of  the  defendant  set  fires 
or  threw  sparks  at  other  times  la  incom- 
petent In  the  absence  of  proof  of  aimilar 
condition  and  operation." 

It  may  be  suggested  that  at  the  time  plain- 
tiff offered  to  prove  tbat  other  engines  had 
thrown  igniting  sparks  Immediately  before 
and  after  the  damaging  fire,  be  had  offaed 
no  evidence  to  show  tbat  such  engines  were 
constructed  or  equipped  with  spark  arresters 
similar  to  engine  No.  2,319.  On  ttie  rebuttal, 
however,  plaintiff  Introdaced  a  Aeposltion  of 
Mr.  Player,  In  which  the  witness  testified 
tbat  tbe  engines  operated  on  the  Emporia  Di 
vision  prior  to  and  at  the  time  of  the  alleged 
llK  were  similar  in  their  construction  and 
equipped  with  the  same  kind  of  spark  ar- 
teatera  and  ateamed  with  the  same  kind  of 
coal,  but  no  attempt  was  made  thereafter  te 
reltttrodnce  this  excluded  evidence.  Tbe  rea- 
son gtvea  for  the  exclusion  of  sudi  evidence 
Is  strongly  stated  by  Judge  Orton  in  Gib- 
bons T.  Tlw  Wisconsin  Valley  Railroad  Go^ 
08  Wis.  836,  17  N.  W.  133.  337:  '*Sacfa  evl- 
dence  would  open  the  door  tar  a  wide  taane 
of  great  importance— whether  each  other  le- 
comotivea  caused  such  fires  or  not— and  couhl 
not  affect  the  laaue  In  this  cause^  otml  if  it 
had  been  proved  that  othw  kteomotivea  caus- 
ed other  fires  In  tbe  vielidty.  The  rule  has 
never  been  extended  further  than  to  allow 
proof  et  otiier  fires  earned  by  the  seme  ma- 
ehlnoy.  If  It  had  been  proved  in  this  case 
that  one  of  these  loeomotlvce  either  that 
of  tbe  freight  or  passenger  train  passing 
soon  or  immediately  before  the  fire  occurred 
— caused  the  flie.  it  cooM  not  add  to  tlte  de- 
fendanfa  Uabllity  by  shewing  its  babltaBl 
.  oavelessneae  In  revect  to  oUier  loeomottves: 
and  If  It  had  been  proved  that  otber  hMomo- 
tlves  on  the  same  read  caused  other  firee.  at 
othff  times  and  places,  it  wonld  not  he  even 
presamptlTe  evtdoice  that  ttie  loeomotlTes  In 
qpnatlon  were  bxsufflctent  in  any  respect,  or 
tbat  they  caused  this  particular  fire," 

In  support  of  plaintiff's  contoitioB,  reU- 
anoe  Is  piaced  vpon  the  ftdlowlns  cases: 

Plggott  T.  Bastem  Ooontles  R.  Go.  T.  T., 
8  0.  B.  228;  Is  dalmed  te  be  anthotttr  for 
sneh  poiltlon.  Tl»  exact  reason  for  sostain- 
Ing  Oe  lamm  ooort  In  admlttbv  evidence  of 
Ore  started  by  othw  ongtoca  la  stated  I7 
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Tlndal,  G.  J.,  In  the  follawlng- language  (page 
241):  "I  think  It  clearly  was  admissible  for 
the  pnrpoee  for  which  it  was  reedred,  tIi., 
to  ascertain  the  posidUUty  of  fire  boliv  pn>- 
Jected  Cram  the  engine  to  soch  a  distance 
from  the  raUway  as  the  hnlldliv  In  qnestloQ.** 
On  page  242,  MHul^  says:  "The  matter 
In  Issue  was  whether  or  not  ttw  plalntUTs 
proper^  had  been  destroyed  ^3J  fire  proceed- 
ing from  the  defendant's  engine,  and  In- 
volved In  that  Issue  was  the  avestlon  wheth- 
or  not  the  flre  conld  have  been  so  caused. 
The  evidence  was  offered  for  the  purpose  of 
showing  that  It  could,  and  fbr  that  purpose 
It  was  dearly  material  and  admissible."  It 
appears,  therefezeb  that  the  question  which 
we  are  discussing  was  not  presented  In  that 
casfc 

In  the  ease  of  Smith  v.  Old  Colony  &  New- 
port Ballroad  Company.  10  B.  L  22.  27,  the 
court  does  not  place  the  admission  ot  the 
evidence  showing  that  other  engines  had  set 
Ore,  Immediately  befwe  the  one  comelalned 
of,  upon  the  ground  contended  for  by  the 
plalntur.  but  It  la  tiiere  said:  "We  think 
there  are  two  pmposes  fbr  which  such  testi- 
mony may  be  admlislble.  The  fact  that  oth- 
er fires  have  been  communicated  befora,  and 
e^edally  If  recentiy  before,  the  occDrrence 
of  the  flre  in  question,  Is  a  fact  which  sbould 
put  the  company  on  their  guard  and  stimu- 
late them  to  Increased  watchfulness,  and 
therefore  testimony  relating  to  such  flre 
might  properly  PWM  to  the  Jury,  to  nable 
the  Jmry  to  Judge  whether,  in  view  of  their 
previous  occurrence,  the  company  was,  at 
the  time  of  tiie  flre  In  question,  In  the  exer^ 
else  of  reasonable  care.  For  this  purpose, 
however,  no  testimony  should  pass  to  the 
Jury  relating  to  flres  subsequ^it  to  the  flre 
In  question.  *  *  *  A  second  purpose  for 
which  such  testimony  mls^t  be  admissible  Is 
this,  namely,  to  show  the  possibility  of  com- 
municating flre  by  sparks  from  a  locomotlTe, 
If  any  question  were  made  upon  that  point, 
and  for  this  purpose  it  would  be  immaterial 
whether  the  testimony  related  to  flres  of  an 
earlier  or  later  date  than  the  flre  In  question,** 

Counsel  also  cites  secticm  2372,  vol.  2, 
niompson'a  Oommentarlee  on  the  Law  of 
Negllgenee,  which  states  the  doctrine  that 
for  the  purpose  «f  showing  that  it  was  pont- 
ble  for  sparks  f^m  an  engine  to  he  carried 
to  the  distance  between  the  track  and  the 
property  It  is  alleged  to  have  Ignited,  where 
•ach  question  ie  a  material  one,  such  evl- 
dence  te  admiSBlble.  This  author,  however, 
in  section  2871,  states  the  rule  thus:  "That 
in  aetiotts  for  damages  caused  by  the  negli- 
gent escape  of  flre  from  looomotlve  eaginei 
It  Is  competent  for  the  plaintiff  to  show  that, 
about  the  time  when  the  flre  in  question  ha^ 
pened,  the  engines  which  the  company  was 
running  pest  the  place  of  the .  flre  wwe  -ee 
managed  in  respect  to  their  furnaces  as  to  be 
likely  to  set  on  flre  objects  In  the  position  of 
the  property  bnmed;  or  to  show  the  emis- 


sion of  spartn  or  Ignited  matter  from  othof 
engines  of  the  defendant  paaalng  tte  spot  up- 
on other  occasions,  either  before  or  after  the 
damage  occurred,  without  showing  that  they 
were  undw  the  chatge  of  the  same  driver,  er 
were  of  tlie  same  construction,  as  the  one 
causing  the  damage.  But  where  the  engine 
which  scattered  the  flre  Is  identified,  it  Is 
not  cnnpetcot  to  prove  that  other  engines  of 
the  same  company  also  scattered  fire." 

In  Longabaugh  v.  Virginia  Cl^  &  Trukee 
R.  B.  Co.,  9  Nev.  271,  the  engine  that  set 
the  flre  was  not  IdenUfled.  It  was  there  held 
that  under  the  facts  of  the  case  such  evi- 
dence was  admissible.  The  same  was  true 
In  Dmxnlng  v.  He.  Cent  B.  B.  Co.,  91  Ma 
S7,  89  Ati.  852.  64  Am.  St  Bep.  208,  and  In 
Chicago  By.  Co.  v.  Gilbert  62  Fed.  711,  3 
C.  C.  A.  264.  In  the  latter  case,  on  page 
713,  52  Fed.,  page  266,  8  C.  C.  Au.  the  court 
lays:  "We  must  not  In  the  consideration  of 
this  question,  lose  sight  of  the  issues  In- 
volved. In  the  case  at  bar  it  was  not  ad- 
mitted by  the  company  that  the  flre  was 
caused  by  sparks  escaping  from  a  particular 
engine.  In  which  event  the  query  would  be 
as  to  the  condition  <tf  that  particular  englae 
and  the  mode  tn  which  it  was  handled.  On 
the  contrary,  the  parties  were  at  issue  as  to 
the  origin  of  tlie  flre,  the  plaintiffs  <daimlng 
that  it  was  due  to  flre  escaping  from  some 
one  of  the  engines  of  the  company,  and  the 
defendant  that  it  was  due  to  fire  escapluK 
from  the  mill  Itself.'*  It  will  be  observed 
that  In  this  case  there  was  no  Identification 
of  the  engine.  It  was  upon  this  ground  the 
court  permitted  the  evidence. 

The  case  of  Texas  Sc  Pacific  By.  v.  Wat- 
son, 190  U.  S.  287,  23  Sup.  Ct  681,  47  L.  Ed. 
1067,  has  no  application  whatever  to  our 
question.  The  evidence  admitted  in  that 
case,  over  which  the  question  arose,  was  of 
other  fires  set  by  the  Identified  engine,  which 
were  discovered  Immediately  after  the  par- 
ticular engine  had  passed.  There  Is  no  dis- 
pute among  the  authorities  upon  this  ques- 
tion. It  may  always  be  shown  that  the  Idea- 
CUIed  engine  eet  otlwr  Ores  immediately  be- 
fore or  after  ttw  flre  at  wbloh  complaint  Is 
made.  ' 

Grand  Trunk  R.  R.  Co.  v.  Richardson  et 
al..  91  U.  S.  464,  28  L.  Bd.  866^  is  quoted  by 
counsel  as  an  authority,  and  It  Is  also  re- 
ferred to  by  some  cyclopedlsts  as  stHtainlDg 
the  oontontion  of  plaintiff  In  error.  On  page 
471,  91  n.  8.,  23  L.  Ed.  856,  we  And  the  fol- 
lowing statement:  "In  this  case  It  was  pmv- 
sd  that  engines  nm  by  the  defendant  had 
crossed  the  bridge  not  koig  before  It  took 
flre.  The  particular  engines  were  not  ideo- 
tifled;  but  tlieir  crossing  raised  at  least  some 
probability,  in  the  absence  of  proof  of  any 
otlasr  fcimwn  cause,  that  they  caused  the  flre, 
and  it  soMus  to  us  that  nndar  the  elrcum- 
Btances  this  probability  was  strengthened  by 
the  fact  that  some  engines  of  the  same  de- 
fendant at  other  times  during  the  same  sea- 
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■OB.  bad  tcattered  fin  dnrliig  tii^  passage.** 
It  wUl  be  obsored  tbat  tbe  enslne  wai  not 
Identlfled. 

AttentloD  li  alao  directed  to  Bt  Jos^b  ft 
D.  O,  R.  Go.  T.  Chase,  11  Kan.  47.  An  ex- 
amination of  that  case  will  disclose  that  tbe 
engine  which  tt  la  alleged  set  tbe  Are  waa 
not  Identlfled. 

Nameroos  errora  are  pxedlcated  on  the  nil- 
Ing  of  the  court  In  sustaining  objectlona  to 
anesttons  put  b^  plaintiff  to  his  own  wit- 
nesses, and  also  to  qneattons  put  by  plalntlll^ 
on  cross-examination,  to  tbe  defendant's  wit- 
nesses. We  shall  not  nndertake  to  refer  spe- 
clficaUy  to  eacb  ot  snch  contmtlon^  but  only 
to  those  we  think  material.  A.  L.  ESiTorlte^ 
the  fireman  on  engine  No.  2810  when  the  fire 
In  question  started,  answered,  orer  plalntUTa 
objection,  tbat  he  considered  himself  a  com- 
petent fireman.  Before  this  qneatkm  was 
asked,  tbe  witness  had  glren  bis  ezperienca 
as  a  rallroBd  man.  It  was  abown  tbat  be 
bad  not  passed  tbe  necessary  ocamlnation 
required  of  firemen,  and  tbat  be  waa  a  bandy 
man  only.  Tbe  jury  were  In  fall  ptwsesslon 
of  all  the  teetSi  and  were  qnallfled  to  answer 
tbB  question.  VsTorlt^s  answer,  tberefote, 
conld  not  bare  been  prejndldal.  TtM  aame 
Is  true  of  the  objection  sustained  to  tbe  ques- 
tion asked  Goodhne,  defendant's  general  fore- 
man, as  to  Favorite's  competency.  It  was  of 
small  consequence  wbst  Ooodhue  tiion^t; 
the  Jury  were  In  possession  of  all  the  facto 
concwnlng  FsTorlte. 

Anotlur  contention  Is  tbat  tbe  court  erred 
In  excluding  Ibe  erldence  offered  by  plaintiff 
to  proTe  tbat  about  two  years  before  tbe  fire 
In  question  some  of  tbe  engines  belonging  to 
tbe  defendant  threw  Igniting  sparks  onto  the 
roof  of  the  shed  where  tbe  damaging  fire 
started.  It  Is  said  thia  evidence  was  offered 
to  show  fliat  these  sbeds  were  combustible. 
We  think  tbat  under  tbe  drcnmstances  of 
this  case  thIa  evidence  was  too  remote. 
Whether  tbey  were  combustible  was  a  fact 
susceptible  of  direct  proof;  tbeir  exact  con- 
dition, what  the  fire  occurred,  waa  easily 
susceptible  of  direct  proof,  and  from  such 
evidence  the  Jury  would  have  been  able  to 
determine  the  question.  This  evidence  would 
have  opened  a  field  of  Investigation  wholly 
aside  from  tht  true  controversy.  It  would 
have  tovolved  an  examination  of  the  condi- 
tions as  they  existed  at  that  time,  and  all 
the  drcumstancea  attending  the  alleged  pre- 
vious fire. 

Complaint  la  also  made  of  the  refusal  of 
Qie  court  to  give  special  Instructions  Nos. 
9  and  10.  These  Instructions  were  based  up- 
on the  evidence  of  previous  and  subsequent 
llres  started  by  other  engines  of  the  defend- 
ant. Since  It  has  been  determined  that  such 
evidence  waa  properly  excluded.  It  follows 
^t  tka  comrt  did  not  err  In  rtfuslsf  to  give 


flw  InstructlonB.  The  principles  announced 
In  Q)eclal  Inatmctlons  Nos.  26  and  27.  re- 
quested 1^  plaintiff,  are  sufficiently  covered 
by  other  tastmctions  given  by  the  court 

A  more  serious  question  arises  on  the  ob- 
jection of  plaintiff  to  tiie  giving  of  butrnc* 
tlon  No.  9^  This  Instruction  reada:  "Yon 
are  instmcted  that  if  you  find  from  the  evi- 
dence that  the  coal  sheds  in  which  the  flre 
complained  of  originated  were  located  npon 
a  lot  belonging  to  Qie  defendant;  but  said 
lote  were  leased  to  other  parties,  and  the  said 
parties  erected  tbe  coal  aheds  and  bad  con- 
trol thereof,  the  defendant  woold  not  be  re- 
sponsible for  tbe  bad  ot  Infiammable  condi- 
tion of  such  sheds;  bnt  under  such  drcnm- 
stances you  can  confer  their  presence  fOr 
what  yon  think  it  Is  wortb  tai  determining 
whether  or  not  defendant's  serrante  on  the 
engine  in  qoestton  bad  notice  or  knowledge 
thneof,  and  exercised  wdlnary  care  In  op- 
erating Ito  engine  In  tbe  vleinlty  thereof." 
One  of  tbe  alleged  grounds  of  negHgence  re- 
lied upon  fbr  a  recovery  was  tbat  the  defend- 
ant carelessly  and  negligently  taOed  to  keep 
Ita  grounds  and  right  of  way  tree  and  clear 
from  combustible  nuterlal,  and  carelessly 
and  negllgwtly  permitted  dry  and  combnstl- 
ble  wooden  abeds  and  buUdlngi^  wlfli  wooden 
roofs,  to  be  and  remain  upon  its  groonda  uid 
right  of  way  close  to  Ite  tradn,  waA  where 
th^  were  liable  to  and  would  be  Ignited  by 
sparks  from  tta  engine.  Evidence  waa  Intro- 
duced trading  to  prove  tbat  certain  coal  aheds 
were  upon  tbe  company's  right  of  way  and 
extending  over  and  onto  other  lands  belong- 
ing to  the  company,  and  that  such  Aeds 
were  combnstlble,  and  that  tiie  flre  In  qnes- 
tlon  sterted  in  these  sheds  ffcom  spaifca  tma 
one  of  defendant's  engines.  By  tbe  role  thus 
stated,  tbe  mere  fiict  tbat  the  company  had 
leased  a  part  of  ite  rU^t  of  way,  or  other 
property  adjacent  thereto  owned  and  luld  by 
it  for  use  in  Ibe  operation  of  Ite  road,  to  a 
private  petaon,  would  release  the  company 
from  any  liability  for  a  flre  atarted  by  sparks 
firom  one  of  Ita  engines  coming  In  contact  * 
with  combustible  material  placed,  or  permit- 
ted to  accumulate  thereon  by  tbe  leasee. 

A  railroad  company  cannot  abaolve  Itadf 
from  keeping  Ite  right  of  way.  and  property 
adjacent  thereto  held  by  It  for  use  in  the 
operation  of  Ite  road,  free  and  clear  frtnn 
combustible  material,  by  leasing  such  prop* 
erty,  nor  can  It  place  encb  lease  as  a  d^^utae 
In  an  action  for  damage  by  fire  Ignited 
sparks  from  one  of  Ite  englnea  falling  into 
combustible  material  placed,  or  permitted  to 
collect  and  remain,  there(»  by  sn^  leaaee; 
If  it  wonld  have  been  liable  bad  tbe  property 
remained  In  the  actual  possession  of  the  com- 
pany. For  this  reason,  tbe  Judgment  Is  re- 
versed, and  the  cabse  remanded  for  fnrthn 
proceeding.  All  tbe  Josticea  concurring. 
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STATD  T.  FIBLDS. 
(Suprane  Court  of  Kanaaa.   Dec.  1,  1904.) 

UCUVINO  STOLEN  GOODS— INFO BHATI ON— DX- 
3CBIPTI0N  OF  PBOPKBTT. 

1.  The  words  "the  aforesaid*  neat  cattle,"  used 
aa  a  deacriiitfoD  of  property  in  a  count  of  an 
information  charging  tin  offenae  of  receiving 
stolen  property,  are  alone  insufficient  for  tbat 
purpose;  and  they  are  likewiae  insufficient  to 
lucorporate  into  that  count  allegations  of  num- 
ber, sex,  age,  color,  and  brands  chatactwiiing 
cattle  ful)^  described  in  the  preceding  count 

2.  Larceny  and  receiving  stolen  property  are 
separate  and  distinct  crimes,  and  tbe  waiver  of 
a  preliminary  examination  on  a  warrant  char- 
ging larceny  only  will  not  antliorlae  the  filing 
of  an  information  charging  the  offsaaa  of  re- 
ceiving stolen  prtqiertT. 

(SyUabaa  br  tbe  Cosrt) 

Appeal  from  Diatzlct  Ooort,  Wallace  Coun- 
ty; J.  H.  Boeder,  Judge. 

Carrie  Fields  was  convicted  of  larcraiy  of 
rattle,  and  appeals.  Reversed. 

M.  A.  Chambers,  for  appellant  C.  C.  Cole- 
man. Attjr.  Qeu.,  W.  H.  Wagner,  and  Boark 
ft  Boark.  tor  the  State. 

BUBCH,  J.  On  April  9.  1S02,  a  complaint 
was  filed  before  a  justice  of  the  peace  of  Lo- 
gan county,  charging  appellant  with  tbe  lar- 
ceny of  certain  cattle.  On  tbe  same  day  a 
warrant  for  his  arrest  was  Issued  and  serv- 
ed, which  followed  the  language  of  the  com- 
plaint in  describing  tbe  offense.  Be  waived 
a  preliminary  examination,  and  on  the  same 
day  an  Information  was  filed  in  the  district 
court  of  the  county  named,  charging  him 
■with  larceny  of  the  cattle  described  in  the 
complaint  and  warrant  To  this  information 
he  pleaded  not  guilty.  On  June  30,  1902,  an 
amended  Information  In  two  counts  was  fil- 
ed, charging  him  In  the  first  with  larceny,  as 
before,  and  attempting  to  charge  him  In  the 
second  with  receiving  stolen  cattle.  A  plea 
In  abatement  was  duly  filed  to  the  second 
count  alleging  tbat  appellant  was  not  a  fugi- 
tive from  justice,  had  not  been  given  a  pre- 
liminary examination  upon  the  matters  char- 
ged, and  had  not  waived  that  step  In  the 
proceedings.  A  motion  to  qnash  the  second 
count  of  the  information  was  likewise  duly 
filed,  setting  ap  two  grounds  of  InsuflSciency; 
one  being  indeflnlteness  and  uncertainty  In 
the  allegations  made,  and  the  other  the  want 
of  sufficient  sllegatlons  to  constitute  a  public 
offense.  Tbe  motion  and  plea  were  both 
overruled,  and  appellant  pleaded  not  guilty. 

After  several  trials,  and  after  a  change  of 
venue  to  Wallace  county,  a  verdict  was  final- 
ly returned  against  appellant  for  receiving 
stolen  property,  aa  charged  in  the  second 
count.  Motions  for  a  new  trial  and  In  arrest 
of  judgment  were  made  and  overruled,  and 
jud^ent  duly  rendered  upon  the  verdict 

On  this  appeal  It  Is  urged  that  the  motions 
to  quash  and  in  arrest  of  judgment  should 
have  been  sustained,  because  no  property 
was  described  In  tbe  second  count  of  tbe  in- 
fwmatlon,  the  description  given  being  sim- 
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ply  "the  aforesaid  neat  cattle."  It  Is  ele- 
mentary law  in  this  state  that  each  count  of 
an  information  mtut  In  Itself  state  all  the 
facts  necessary-  to  constitute  the  gravamen 
of  the  offense.  Eiach  one  must  be  as  com- 
plete as  if  it  stood  alone  and  were  the  sole 
pleading.  This  Is  the  rule  even  In  civil  cas- 
es, and  even  In  civU  cases,  when,  for  the  sake 
of  brevity,  avail  is  made  of  matter  already 
alleged  elsewhere,  It  must  be  distinctly  and 
intelligibly  referred  to,  and  by  such  refer- 
ence must  be  Incorporated  Into  and  made  a 
part  of  the  adopting  count  Qilchrlst  v. 
Schmldllng,  12  Kan.  268,  269,  and  cases 
there  cited;  Leavenworth,  N.  &  8.  By.  Co. 
T.  Wllklns,  .45  Kan.  674,  26  Pac.  16.  Great- 
er laxity  cannot  be  permitted  in  criminal 
cases.  "On  the  face  of  the  Indictment  'ev- 
ery separate  count  should  charge  the  defend- 
ant as  If  he  had  committed  a  distinct  of- 
fense, because  it  is  upon  the  principle  of 
the  joinder  of  offenses  that  the  joinder  of 
counts  Is  admitted.'  Each  count  In  an  in- 
dictment must  be  .sofflclent  in  itself,  and 
averments  In  one  cannot  aid  defects  In  an- 
other. To  some  extent  the  pleader  may 
avoid  repetldons  by  referring  from  one  count 
to  another.  The  reference  must  be  so  full 
and  distinct  as,  in  effect  to  Incorporate  the 
matter  going  before  with  that  In  the  count 
wherein  It  Is  made."  1  Bishop's  New  Orlm. 
rroc.  S§  428,  429,  431.  See,  also,  lO-Encyl. 
PI.  &  Pr.  540  et  seq.  Evidently  the  pleader 
Intended  the  words  "the  aforesaid"  to  re- 
late to  the  cattle  fully  described  in  the  first 
count  but  they  were  Inadequate  to  com- 
plete the  second  count  As  used,  the  scope 
of  their  reference  Is  confined  to  the  count 
In  which  tbey  are  found,  and,  since  no  de- 
scription of  cattle  appears  there,  the  charge 
was  simply  that  the  appellant  received  neat 
cattle.  This  case  bears  some  analogy  to  tbat 
of  Reglna  v.  Martin,  9  Car.  &,  P.  215,  used 
by  Bishop  to  Illustrate  the.text  already  quot- 
ed: "A  first  count  charged  an  assault  on 
'Esther  Bicketts,  an  Infant  above  the  age  of 
ten  and  under  the  age  of  twelve  years,* 
with  Intent  to  carnally  know  her.  The  sec- 
ond chained  a  different  form  of  attempt  on 
'the  said  Esther  BIcketts.'  Thereupon  this 
reference  fras  held  not  to  carry  with  It  the 
allegation  In  tbe  first  count  that  Esther 
Bicketta  was  'an  Infant  above  the  age  of 
ten  and  under  the  age  of  twleve  years.'  1 
Bishop's  New  Orim.  Proc.  {  431.  Bo  here 
the  words  "the  aforesaid"  preceding  tbe 
words  "neat  cattle"  could  not  transfer  to 
the  second  count  the  allegations  of  number, 
sex,  age,  color,  and  brands  characterizing 
the  cattle  described  In  the  first  count  With- 
out an  identification  of  the  stolen  proper- 
ty received,  a  defendant  cannot  know  tbe 
charge  against  him,  and  the  record  of  bis 
conviction  or  acquittal  can  afford  him  no 
protection  against  a  subsequent  prosecution. 
Therefore  it  is  the  rule  tliat  a  failure  to 
describe  the  property  Involved  with  accura- 
cy is  fatal  unless  It  be  averred  that  a  fur- 
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tber  descrlptloa  is  uDkoown.  17  Bncyl.  Pi. 
&  Pr.  889,  890;  Rapalje  on  Larceny  &  Kin- 
dred Offenses,  t  317;  2  Bishop,  New  Crim. 
Proc.  S  982.  Such  being  the  law,  the  mo- 
tion to  guaih  and  the  motion  In  arrest  of 
judgment  were  both  well  founded. 

A  preliminary  examination  la  a  necessary 
step  in  the  prosecution  of  a  felony  by  In- 
formation, unless  waived,  or  unless  the  par- 
ty charged  be  a  fagltlre  from  Justice.  Gen. 
St.  1901,  i  5510;  State  v.  Goetz.  65  Ean. 
126,  127,  60  Pac.  1S7.  Therefbre  It  is  im- 
portant to  determine  If  appellant  has  waiv- 
ed Boch  an  iDvestlgatitm  of  the  matters 
made  the  suhJeQ^  of  the  second  count  of  the 
informatlcoi— the  only  one  now  in  contro- 
veray.  There  Is  no  doubt  that  a  count  for 
larceny  and  a  count  for  recelTlng  the  stolen 
property  described  in  the  larceny  count  may 
be  Joined  in  the  same  information.  State 
T.  Blakealey,  4S  Kan.  250;  23  Pac.  S70; 
17  Encyl.  PI.  A  Pr.  806;  Rapalje  on  Larceny 
&  Kindred  Offenses,  8  321;  2  Bishop.  New 
Crim.  Proc.  981.  Llk«wis.e  there  Is  no  doubt 
that  a  defendant;  after  a  preliminary  exam- 
ination has  been  held,  may  be  bound  over 
for  fel<«y  different  from  that  charged  In 
the  complaint  and  warrant  Qen.  9t  1901, 
9  5496;  Redmond  r.  State,  12  Kan.  172. 
The  defendant  must  take  notice  from  the 
erldence  introduced  on  the  preliminary  ex- 
amination, as  well  as  from  the  papers  In 
the  case,  of  the  nature  and  character  of 
the  offense  charged  against  htm.  State  v. 
Smith,  57  Kan.  673,  47  Pac.  541;  State  v. 
Bailey,  32  Kan.  83,  8  Pac.  769.  It  Is  also 
true  that  if  a  single  felony  be  charged  In 
the  warrant,  and  the  defendant  waive  a  pre- 
liminary examination  or  be  bound  over  for 
that  offense,  the  prosecutor  may  charge  the 
single  crime  in  as  many  different  counts  as 
may  be  necessary  to  meet  the  contingencies 
of  the  proof.  State  v.  Spauldlng,  24  Kan. 
1.  But  the  rule  seems  to  be  that  if  the 
warrant  charge  a  single  felony,  and  the 
defendant  waive  a  preliminary  examina- 
tion, the  prosecutor  is  not  at  liberty  to  add 
to  the  information  a  count  for  a  separate 
and  Independent  offense.  State  v.  Jarrett, 
46  Ean.  754,  27  Pac.  146.  The  language  of 
the  statute  permitting  a  proaecntion  for 
felony  other  than  that  charged  in  the  war- 
rant apparently  limits  the  right  to  cases 
in  which  it  appears  upon  a  hearing  that 
the  defendant  is  guilty  of  such  other  offense. 
And  in  State  v.  Spauldlng,  24  Kan.  1,  4,  It 
la  said:  "The  prosecutor.  In  preparing  the 
information,  may  use  many  counts,  varying 
In  them  the  formal  and  nonessential  mat- 
ters of  the  crime.  He  may  not  add  a  new 
offense.  To  larceny  be  may  not  add  rob- 
bery; nor  to  murder,  arson.  Neither  may 
he  add  to  the  larceny  of  one  piece  of  prop- 
erty the  larceny  of  anotlier;  but  he  may, 
by  several  counts,  guard  against  the  con- 
tingencies of  the  testimony."  See,  also. 
Turner  v.  People,  38  Mich.  S64.  The  au- 
thorities are  unanimous  to  the  effect  £hat 


under  statutes  similar  to  that  of  this  stat'-- 
the  offense  of  receiving  stolen  property  is 
a  distinct,  separate,  and  independent  crime. 
24  A.  &  E.  Encycl.  of  L.  44;  Rapalje  on  Lar- 
ceny &  Kindred  Offenses,  S  307.  This  being 
true,  the  waiver  iij  appellant  of  a  prelim- 
inary examination  on  a  warrant  charging 
him  with  larceny  did  not  authorize  the 
county  attorney  to  file  an  information  against 
him  for  receiving  stolen  property,  and  the 
plea  in  abatement  ahonld  have  been  sus- 
tained. 

The  state  urges  a  number  of  matters 
against  the  right  of  appellant  now  to  insist 
upon  the  plea  in  abatement,  the  motion  to 
quash,  and  the  motion  in  arrest  of  Judg- 
ment, but  the  record  discloses  that  such  right 
has  been  fairly  preserved. 

Many  assignments  of  error  relating  to 
proceedings  had  upon  the  trial  of  the  case 
need  no  discussion,  since  the  ume  qnea- 
tions  may  not  arise  again. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  farther 
proceedings  In  accordance  with  tbli  o^okia. 
AU  the  Justices  concurring. 


D0D0LAS8  V.  HcNAUBB. 
(Soprene  Court  of  Kansaa   Dee.  1,  190A.} 

AiTEAX-^STIIW-^IOOBD. 

1.  In  considering  a  record,  the  court  may  not 
treat  a  material  matter  therein  stated  as  stated 
wrong  becanse  of  a  clerical  error  in  copying, 
unless  such  error  clearly  appeaca 

(Syllabus  1^  the  Ooort.) 

Error  from  District  Court,  Leavenworth 
County;  J.  H.  Glllpatrlck,  Judge. 

Action  by  John  C  Douglass  against  Pat- 
rick McNamee.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

John  G.  Douglass,  in  pro.  per.  Atwood  & 
Hooper,  tor  defendant  in  error. 

CUNNINGHAM,  J.  The  plalntirs  actioa 
below  was  one  In  ^ectment  His  title  de- 
pended upon  the  validity  and  efficient  force 
of  a  tax  deed.  The  court  rendered  Judgment 
against  blm.  The  record  shows  that  the  tax 
deed  upon  which  the  plaintiff  depended  was 
executed  before  the  date  of  the  sale  for  tax- 
es, upon  which  It  depended.  If  it  were  so 
executed,  of  course  it  is  void.  It  Is  strann- 
ously  insisted  tliat  the  date  of  deed  as  shown 
by  the  record  is  a  clerical  error;  that,  as  tax 
deeds  may  not  be  Issued  nn&er  the  law  until 
after  tax  sales,  therefore  we  must  take  no- 
tice tbat  the  date  of  the  deed  as  shown  hy 
the  record  was  erroneously  stated  by  the 
scrivener.  It  la  true  that  the  court  may  Ig- 
nore and  amend  derical  errors  where  such  er- 
rors clearly  appear,  and  may  substltnte  cor 
rect  dates  for  dates  orroneoudy  stated,  If  tli» 
entire  record  contains  enough  to  show  the 
clerical  error,  and  enough  from  which  tbe 
court  may  gather  the  correct  date.   But  ve 
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may  not  assume  to  change  a  material  matter 
in  a  record  on  tbe  claim  that  sach  matter  Is 
wrong  because  of  a  clerical  error,  unless  it 
clearly  appears  to  be  such.  In  this  case  it 
does  not  80  appear.  The  deed  may  have 
been  made  before  the  sale.  Ttiat  it  could 
not  legally  hare  been  so  made  does  not  prove 
that  It  was  not  in  fact  Sren  If  the  date  of 
its  making  is  erroneously  stated,  there  la 
nothing  in  the  record  from  which  we  can  de- 
termine the  correct  date;  and,  aa  this  is  es- 
sential In  determining  the  other  qnestkme 
raised,  we  do  not  find  enongb  in  the  record 
by  which  to  amend  the  criticised  date,  even 
if  m  tliall  admit  that  the  date  as  U  there 
appears  was  to  quoted  because  of  a  cl^ical 
emr.  Finding,  therefore,  that  the  record 
states  that  the  tax  deed  was  ma^e  prior  to 
the  date  of  the  sale  on  which  it  was  based, 
we  must  adjndgs  that  it  Is  Told,  and-ooDveys 
iu>  title  of  tbe  pronlscs  la  question  to  tbe 
plaintiff  in  error. 

The  Judgment  of  the  lower  court  will  there- 
ftwft  be  affirmed.  All  the  Jnsttoea  cancnrrinff. 


GBEEB  ec  aL  V.  NlDWIiAND  et  aL 
(Supreme  Court  of  Kansas.   Dec  1,  1001) 

CRATTCL  XOSTGAaB— BBCOBD. 

1.  A  oonnnlsBlon  merchant  who  lecelves  mort- 
gaged cattle  seat  to  him  tor  sale  without  tlM 
knowledge  or  consent  of  the  mortgagee^  and  In 
violation  of  tbe  terms  of  the  mortgage,  and  who 
Kclls  them,  and  pays  the  procreeds.  leae  hia  cora- 
mission,  to  the  consignor,  without  notice  of  tbe 
mortgage,  does  net  derive  sncb  a  beoefit  from 
the  transaction  as  to  antborue  the  mortgagee 
to  waive  the  tort  and  recover  in  an  action  upon 
an  Implied  contract 

2.  The  filhig  of  a  chattri  mortgage  far  record 
does  not  import  constructive  notice  to  a  com- 
mission merchant  to  whom  tbe  mortgaged  prop- 
erty la  sent  for  sale,  and  who  sells  it  and  pays 
the  proceeds,  less  his  commission  to  bis  con- 

(SyUabus  fagr  the  Court) 

On  rehearing.  Beversed. 

For  former  opinion,  see  77  Pac.  08. 

MASON,  J.  This  case  luTolves  tiie  ques- 
tion whether  commission  merchants  who  re- 
ce<ve  mortgaged  personal  property  sent  to 
tbero  for  sale  without  the  knowledge  or  con- 
sent of  the  mortgagee,  and  in  violation  of  the 
terms  ef  the  mortgage,  and  who  sell  it  and 
imy  tbe  proceeds,  less  their  commission,  to 
me  conrignor,  witiiont  actual  notice  of  the 
mortgage,  which  is  properly  of  record,  are 
liable  to  the  mortgagee  in  an  action  upon  an 
Implied  contract  the  tort  being  waived.  Ui>- 
on  a  former  hearing  tt  was  held  tliat  they 
derived  m  such  benefit  from  the  act-  of  con- 
version am  to  make  them  liable  in  aasumpslt 
by  reason  tliereof,  but  tliat  under  tike  ai>- 
tborfty  of  Brown  v.  Campbell,  44  Kan.  237, 
24  Pac.  402,  21  Am.  St  Rep.  274,  tbe  record 
operated  ta  give  them  oonstructlTe  notice  of 
the  mortgage,  and  that  this  bad  tbe  same 
effect  oa  actual  notice,  and  rendered  them 
liabis  m  von  .csntraot  for  th«lp  failiiM  It 


pay  tbe  proceeds  of  the  property  to  the  reat 
owner.  A  grave  doubt  as  to  the  correctnes* 
of  this  view  of  the  effect  of  the  record  led  to 
the  granting  of  a  rehearing.  Upon  fuller 
consideration,  we  are  convinced  that  all  that 
is  said  In  the  case  cited  regarding  the  notice 
Imparted  by  the  record  of  the  moi'tgage  is 
dictum.  Tbe  action  was  for  conversion,  the 
facts  being  iqiibBtantlally  tbe  same  as  In  tlils 
case.  There,  as  here,  tlie  consignor  w«b  an 
apparent  stranger,  whose  possession  was  not 
clearly  accounted  for.  It  was  held  "that  as 
the  mortgage  was  properly  on  file  In  tbe  office 
of  the  register  of  deeds,  and  valid,  the  com- 
mission merchant  or  broker  was  bound  te 
take  notice  of  the  same  and  of  the  rights  ot 
tbe  mortgagee,  and' that  by  sefllng  and  deliv- 
ering  the  property  to  others  he  had  made- 
Umeelf  liable  to  the  mortgagee  as  for  a  eon- 
version  of  the  property."  The  weight  of  ao- 
t&ority  smtatos  tbe  statement  made  In  4  Cye. 
1066,  that  **as  anctloneer  [and  the  rale  wouKt 
obvlonsly  be  the  same  as  to  a  faetorj  who 
sells  property  for  one  who  has  no  tttle,  and 
pays  over  to  his  prindpel  tlie  proceeds,  is 
liable  to  the  real  owner  for  the  couTerstoiVr 
even  though  such  auctioneer  acta  in  good 
faith  and  wtthout  knowledge  of  the  defect  of 
title."  See,  also,  3  A.  &  E.  Bneyc.  of  L.  49T, 
end  cases  clted;  FJannery  t.  Hariey,  117  Ga. 
488,  43  S.  E.  78B;  Miller  t.  Wilson,  98  Ga. 
667,  26  S.  E.  678,  68  Am.  St  Bep.  319;  John- 
son T.  Martin,  67  Minn.  370,  92  N.  W.  2SX.  6» 
L.  R.  A.  788,  94  Am.  St  Bep.  706;  Moore  r.. 
Hill  (O.  C.)  38  Fed.  830;  Dollitr  t.  Bobbins, 
88  Minn.  496,  B6  N.  W.  772,  80  Am.  St  Rep. 
466.  To  ttie  contrary,  see  12  A.  ft  E.  Bncyc. 
of  L.  (2d  Ed.)  681.  In  most  of  the  cases  cited 
In  support  of  tttfs  proposition,  but  not  in  all, 
tbe  property  Involved  came  by  theft  or  some 
other  wrong  into  the  hands  of  the  person 
who  delivered  it  to  tbe  factor;  and  a  distlnc* 
tlon  is  sometimes  sought  to  be  drawn,  based 
upon  this  consIderatioD.  But  no  reason  is 
apparent  why  the  rights  of  the  owner  should 
be  affected  by  the  character  of  the  possession 
of  the  consignor,  so  long  as  be  has  no  right 
to  sell,  and  tbe  owner  la  not  estopped  to  deny 
such  rtght  The  declaion  in  Brown  v.  Camp- 
bell must  therefore  have  been  the  same,  even 
if  the  mortgage  had. not  heen  of  record,  un- 
less tbe  failure  to  record  It  would  have  made 
it  void  as  to  tbe  deteKlant  Indeed,  what 
was  said  In  tbe  opinion  with  reference  to  tbe 
notice  Imparted  by  tbe  record  was  clilefly  ttt 
response  to  the  contention  that  tbe  mortgage^ 
was  void,  and  In  effect  was  merely  an  argn^ 
ment  that'  It  was  not  InTaltd  for  want  of  no- 
tice. 

Whether  a  factor  to  whom  mortgaged  pro|>- 
erty  is  consigned  for  sale,  and  who  sells  tt 
and  accounts  to  the  consignor  for  the  pro- 
ceeds, is  chafed  with  notice  of  the  record 
of  the  mortgage,  depends  wholly  upon  the 
statute.  In  the  absence  of  a  statute,  the  re- 
cording of  a  chattel  mortgage  would  be  no- 
tice to  no  SOS,  bnt  tlie  mortgage  wotdd  be 
good  aa  to  every  one  without  notice.  It.ha». 
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been  enacted,  however  {Gen.  St.  1901,  S  4244), 
that  an  onrecorded  mortgage  "shall  be  ab- 
solutely void  as  against  the  credlton  of 
the  mortgagor,  and  as  against  subsequent 
pvrchasera  and  mortgagees  In  good  faith." 
The  factor  is  neither  a  creditor  of  the  mort- 
^gor  nor  a  subsectnent  purchaser  or  mort- 
gagee, and  therefore  Is  not  wlthui  the  pro- 
tection of  the  statute.  As  to  blm  the  mort- 
gage  Is  equally  effective,  whether  of  record 
or  not  Drumm  t.  Bank,  65  Kan.  746,  70 
Fac.  874.  It  follows  that  he  Is  not  affected 
with  notice  of  the  filing  of  the  mortgage,  for 
"the  record  Imparts  constructive  notice  to 
■ach  persons  only  as  would  have  been  enti- 
tled to  protection  against  the  conveyance  in 
case  It  had  not  been  recorded."  24  A.  &  ID. 
Bncyc.  of  U  (2d  Kd.)  146. 

It  Is  strongly  urged  In  behalf  of  plaintiffs 
In  error,  the  commission  merchants,  that, 
«Ten  conceding  that  the  record  charged  them 
with  constmctlve  notice  of  the  mortgage,  this 
would  not  render  them  liable  as  upon  con- 
tract; that  only  actual  notice  would  have 
that  effect.  As  we  hold  that  the  record  did 
not  Impart  notice,  It  Is  unnecessary  to  decide 
this  question  now;  but  that  It  may  be  left 
open  for  a  full  Inquiry  and  determination  as 
tt  may  hereafter  arise,  the  statement  In  the 
original  opinion  that  no  distinction  is  to  be 
made  In  this  regard  between  actual  and  con- 
structive notice  la  vdthdrawn. 

As  the  estate  of  the  plaintiffs  in  error  was 
-not  benefited  by  their  tort  and  as  they  paid 
-over  the  proceeds  of  the  sale  of  the  property 
without  notice  of  the  rights  of  the  real  own- 
er, they  could  not  be  held  liable  in  an  action 
upon  contract 

The  Judgment  is  reversed  and  the  cause 
cemanded  for  further  proceedings  in  accord- 
jince  herewith.  All  the  Jnstlcei  concorrlss. 


STILLMAM  T.  HAMER,  Sheriff,  et  al. 
(Snpreme  Court  of  Kansas:   Dee.  1,  1901.) 

▲TTAOmCENT  —  SALB  PKNDIWTS  LITC  —  ABAII- 

DOmnEHT—LIEN— DtTSATIOIt— 
BETUBN  OF  SEBVICE. 

1.  A  purchaser  of  land,  with  notice  of  an  at- 
-tachment  lien  th^«on,  takes  it  subject  to  such 
Uen,  and  occupies  no  better  position  to  contest 
the  validity  of  the  Uen  than  the  grantor  would 
have  had. 

2.  The  law  does  not  favor  abandonments, 
maA,  before  an  attachment  lien  wilt  he  deemed 
to  have  been  abandoned,  some  affirmative  act 
or  conduct  of  the  creditor  mnst  be  shown  which 
la  clearly  inconsistent  with  the  continuance  of 
<fae  lien. 

3.  In  the  absence  of  a  statutory  provision 
regulating  the  continnance  of  an  attachment 
lien,  which  has  been  confirmed  In  a  judgment, 
dw  duration  of  the  lieu  is  the  duration  of  the 
Aodgment  itself. 

4.  An  omission,  from  a  return  of  the  service 
mt  an  attachment,  as  to  whether  a  copy  of  the 
order  was  left  with  an  occupant,  is  an  irregu- 
lazity,  not  a  fata]  defect,  and  therefore  not 
Mailable  to  a  purchaser  in  a  collateral  attack. 

Syllabus  by  the  Court) 

Brror  from  District  Court,  MoexIb  County; 
Ok  It,  Uoore^  Judgo, 


Action  by  Prudence  B.  Stlllnran  against 
Henry  T.  Hamer,  sheriff  of  Morris  county, 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Nldiolson  ft  Plrtle  and  Berrick  ft  Allen, 
for  plaintiff  in  ernff.  J.  K.  Owens,  for  de- 
fendants 4n  etror. 

JOHNSTON,  G.  J.  This  was  an  action  by 
Prudence  E.  StUlman  to  enjoin  the  sale  of 
lands  In  Mortis  county  under  orders  of  sale 
based  on  two  judgments  rendered  by  tbe 
district  court  of  Miami  county  in  favor  of  the 
National  Bank  of  Paola.  The  actions  were 
begun  by  the  bank  In  April,  1896 — one 
against  Samuel  B.  Stillman  and  S.  R.  Still- 
man  for  f2,229.67,  and  the  other  against 
Samuel  B.  Stillman,  Ray  Stillman,  and  S.  R. 
Stillman  for  $587.67.  Orders  of  attachment 
were  Issued  in  each  case,  directed  to  the 
sheriff  of  Morris  county,  and  which  were  re- 
ceived by  that  officer,  and  on  AprU  22,  1896. 
were  levied  upon  the  land  in  question,  then 
owned  by  S.  R.  Stillman.  On  July  16,  1896, 
Judgment  was  rendered  in  favor  of  the  bank 
in  the  first  case  for  $2,229.67,  and  In  It  the 
attachment  was  confirmed,  and  It  was  de- 
creed that  tbe  attached  lands  should  be  sold 
and  the  proceeds  applied  to  the  payment  of 
the  Judgment  Later,  a  Judgment  was  ren- 
dered In  the  second  case,  and  like  orders  as 
to  the  attached  land  were  made.  On  July 
25,  1896,  and  after  the  above-mentioned  Judg- 
ment had  been  rendered,  S.  R.  Stillman  con- 
veyed the  attached  land  to  his  wife.  Pru- 
dence E.  Stillman,  for  the  specified  consider- 
ation of  $7,000,  "subject  to  a  mortgage  of 
$4,000  and  a  Judgment  for  $3,000."  Orders 
of  sale  were  Issued  on  the  Judgments  in  Au- 
gust and  October,  1896,  which  were  returned 
unsatisfied  by  tbe  direction  of  the  Judgment 
creditor.  Certified  transcripts  of  the  Judg- 
ments were  filed  in  the  district  court  of  Mor- 
ris county  on  December  23, 1896,  and  on"  April 
10,  1901,  executions  were  Issued  and  levied 
upon  the  land  in  question,  but  a  sale  under 
the  executions  was  not  made  because  an  ac- 
tion to  enjoin  it  was  begun  by  the  plaintiff, 
which  she  dismissed  before  the  application 
for  injunction  was  finally  heard,  and  the  exe- 
cutions were  returned  unsatisfied.  In  June, 
1902,  other  orders  of  sale  were  Issued,  which 
the  sheriff  was  proceeding  to  execute  when 
the  present  action  of  Injunction  was  begun. 

It  appears  that  in  Octob^,  1896,  the  Brad- 
ford Belting  Company  obtained  a  Judgment 
against  Stillman,  and  In  May,  1899,  an  execu- 
tion w^s  Issued  and  levied  on  the  land,  under 
which  the  land  was  sold  to  the  belting  com- 
pany. The  sale  was  made  subject  to  the 
redemption  law,  and  before  the  expiration  of 
the  period  of  redemption  the  belting  company 
assigned  the  certificates  of  purchase  to  Pru- 
dence B.  Stillman,  the  plaintiff  herein,  and 
subsequently  a  sherlfTs  deed  was  Issued  to 
her.  She  claims  that  the  belting  company 
acquired  a  paramount  Uen  on  the  property 
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under  Its  jndgmeot,  and  that  by  assignment 
Sb«  baa  succeeded  to  the  rlghta  of  that  com- 
pany. The  trial  court  rightly  rejected  her 
tialm.  The  Judgment  of  the  belting  company 
against  S.  R.  Stillman  did  not  operate  as  a 
lien  on  the  land  In  question,  for  the  reason 
that  the  title  had  entirely  passed  from  him 
months  before  the  Judgment  was  rendered. 
The  Judgment  against  blm  was  no  more  than 
a  general  lien  from  the  first  day  of  the  term 
at  wblch  It  was  rendered  on  the  real  estate 
then  owned  by  him.  The  Judgment,  as  has 
been  seen,  was  rendered  at  the  October, 
1896,  term  of  the  court,  and  the  complete 
title  had  passed  from  him  to  his  wife  on 
July  25,  1896,  which  was  after  the  attach- 
ment Uena  In  faror  of  the  bank  had  been 
perfected  by  Judgment  She  Is  therefore 
not  in  tbe  position  of  a  Uenholder,  and  hence 
the  rules  Invoked,  governing  contests  be- 
tween the  Uenfaolders,  do  not  apply.  She 
took  the  title  to  tbe  lands  subject  to  existing 
Hens  thereon,  and  In  the  deed  of  conveyance 
tbere  is  specific  recognition  of  Jtidgments 
against  the  lands  to  the  extent  of  $3,000, 
and  that  amount  Is  about  tbe  sum  of  two 
Jndgmotts  in  fiivor  of  the  bank  in  the  attach- 
ment case*.  By  the  conveyance  the  plaintiff - 
was  placed  In  the  position  of  ber  husband, 
and  has  no  more  or  better  rights  in  contest- 
ing the  bank's  liens  than  he  would  have  had. 
Tbe  levies  of  the  attachments  at  the  copi- 
mmcement  of  the  actions  created  contin- 
gent Hens  which  were  perfected  when  the 
Judgments  were  rendered.  The  validity  of  the 
liens  were  then  adjudicated,  and  after  that 
time  neither  tbe  conveyance  of  StlUman  nor 
other  act  of  his  could  destroy  tbe  ll&is  or 
lessen  tbe  rl^ts  of  the  bank.  His  wife,  who 
occupies  tbe  same  position,  took  her  title  to 
the  land  with  knowledge  of  the  attachments, 
and  holds  snbject  to  the  liens  which  matured 
In  tbe  Judgments. 

The  claim  that  the  Uens  were  abandoned, 
forfeited,  or  los^  by  delay,  er  by  the  return 
of  the  orders  of  sale  and  executions  unsatis- 
fled  at  the  instance  of  the  bank,  la  not  good. 
In  the  absence  of  some  affirmative  act  of 
surrendCT  or  abandonment,  the  attachment 
lien  on  the  land,  when  confirmed  in  a  Judg- 
ment, will  ordinarily  endure  as  long  as  the 
Judgment  itself.  Our  statute  places  no  limit 
on  the  duration  of  an  attachment  lien,  as  Is 
the  case  in  some  of  the  states.  Of  course, 
the  attachment  will  be  discharged  and  the 
Hen  lost  if  Judgment  is  given  for  tbe  defend- 
ant; but  Its  confirmation  in  a  Judgment  per- 
petuates the  lien,  and,  while  It  Is  in  a  sense 
merged  In  the  Judgment,  its  priority  la  pre- 
served, and,  so  far  as  the  specific  land  at- 
tached is  concerned,  It  relates  back  to  the  lien 
of  the  attachment  Tbe  lien  will  be  lost  if 
the  Hen  of  the  Judgment  Is  allowed  to  expire 
by  limitation;  but,  since  we  have  no  express 
enactments  regulating  tba  continuance  of  an 


attachment  lien,  no  reastm  la  seen  why  the 
duration  of  the  lien  will  not  be  the  duration 
of  the  Judgment  In  whldi  It  Is  perfected, 
Floyd  v.  Sellers,  7  Colo.  App.  498,  44  Pac 
376;  4  Oyc.  625.  The  fact  that  at  the  In- 
stance of  the  bank  some  of  the  orders  of 
sale  were  retmmed  unaatlsfled  does  not  show 
an  abandonment  of  the  Ilea  acquired  In  the 
proceedings.  The  law  does  not  favor  aban- 
donment or  forfeiture,  nor  are  they  to  b* 
lightly  presumed.  Before  an  attachment  lleii' 
will  be  deemed  to  have  been  abandoned* 
there  must  be  some  affirmative  act  or  conduct 
of  the  creditor  Inconsistent  with  the  contlntt- 
ance  of  thq  Hen.  Wright  v.  Westhelmer,  S- 
Idaho,  232,  28  Pac.  430;  4  Cyc.  630.  Tbe  cana» 
of  tbe  return  of  tbe  orders  of  sale  unsatisfied 
Is  not  fully  explained,  but  the  efforts  of  th* 
plaintiff  and  her  bnsband  to  defeat  the  claims 
snd  Uens  of  the  bank  suggests  that  their  In- 
terferencQ  and  obstructions  may  have  pre- 
vented the  sales  and  afforded  reasons  fbr 
such  returns.  At  any  rate,  the  persistent 
efforts  of  the  bank  to  enforce  Its  liens  dis- 
closes no  purpose  to  waive  or  abandon  them, 
and  we  think  there  was  no  abandonment. 

It  is  next  contended  that  Uie  returns  of  the 
sheriff  in  tbe  attachment  cases  were  fatally 
defective  becaase  they  failed  to  show  that 
copies  of  the  orders  of  attachment  were  left 
with  tbe  occupant;  or.  In  case  there  was  no 
occupant,  that  th^  were  left  In  a  conspicu- 
ous place  on  the  premises.  No  mention  Is 
made  In  the  returns  as  to  leaving  copies 
of  orders  with  an  occupant  or  vpon  the- 
attached  premises,  but  that  Is  no  longer 
a  material  matter.  Personal  Benrice*  was 
made  on  Stillman,  and  hence  he  was  fully 
Informed  as  to  tbe  attachment  More  than 
that,  be  appeared  generally  in  that  actkm, 
and  contested  the  validity  of  tbe  attact^ 
ment  upon  other  grounds  than  the  defect  ta 
question,  and  hence  he  Is  not  In  a  position  to- 
chaUenge  the  service  of  the  orders  In  tbl» 
collateral  way,  and  his  wife  occupies  no  bet- 
tor position.  The  omission  of  any  statement 
as  to  what  was  done  in  respect  to  leavtav 
the  copies  of  the  orders  does  not  overcome 
tbe  presumption  that  the  officer  did  his  duty 
in  the  premises.  If  the  sufficiency  of  the 
return  had  been  attaded  in  the  attachment 
action,  it  might  have  been  amended  so  as  to 
have  shown  the  leaving  of  the  order.  If  that 
was  the  fact  If  omitted  entirely,  it  was  a 
mere  Irregularity,  not  a  &tal  defect,  and 
Qierefore  not  available  to  the  plaintiff  In  this 
collatmtl  way.  'Wllkins  v.  Tourtellott,  28 
Kan.  82S;  Head  v.  Daniels,  88  Kan.  %  15 
Pac.  911. 

The  mortgage  lien  of  tbe  Insurance  cenr- 
pany  was  subject  and  subwdlnate  to  tlioae  at 

the  bank. 

We  find  no  error  in  the  record,  and  tbe 
judgment  will  therefore  be  affirmed.  All  the 
Justices  concuirlnfr 


Digitized  by 


•saA  78  PACIFIC 


HOLDERMAN  T.  HOOD  «t  aL 
<Supi«me  Court  of  Kansas.    Daa  1*  1901) 

SB8  JtJDICATA— rauBTBS— ACnOH    IB  TOBT— 
PACrXBS— CONSTBUCTION  OF  IBUST. 

1.  In  an  aqiiitr  suit  broustat  by  a  benefifdarj 
viuler  an  niireaa  trust  In  vriting  against  tm 
trustee  to  enjoin  a  sale  of  lands  held  by  the 
latter  (or  conversion  Into  money  to  pay  debts, 
Che  bill  alleged  that  it  was  filed  "on  behalf  of 
4mnipIainaBt  and  all  other  creditors  likewise  sit- 
uated who  desire  to  avail  themselves  thtanot" 
Held,  that  a  final  decree  In  the  suit  did  not  af- 
fect the  rights  of  a  beneficiary  in  the  trnst,  al- 
tiujug^i  in  like  situation  as  complainant,  who 
was  without  notice  or  knowledge  of  its  pead- 
«n^. 

2.  An  action  in  tort  for  damages  may  be 
maintained  against  a  trustee  who  fraudulently 
conspired  wiu  other  iiersons  to  make  a  sale  of 
£he  trust  property  in  nis  hands  at  less  than  its 
value,  and  did  so  sell  it,  to  the  injury  of  a 
^teneficiary  in  the  trust.  The  parties  advisins, 
-MsistinSt  and  aiding  the  trustee  to  carry  out 
his  wrongful  pnrpoaes  are  also  liable  to  plain- 
tiff In  the  same  action. 

3.  A  aimple  trust  to  sell  real  estate  and  pay 
debts  will  be  presumed  not  to  be  open  after  a 
period  of  14  months  from  the  time  tne  property 
VTU  converted  into  money,  and  part  of  u  sbown 
to  have  been  paid  out — especially  so  when  the 
terms  of  the  trust  required  the  trustee  to  sell 
and  convert  the  property  into  Aioney  "as 
meedUy  as  may  be.  without  unneces-fary  sacri- 
fice," and  to  pay  dividends  as  "speedily  aa  pos- 
sible." 

(Syllabus  by  die  Court) 

Error  froni  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  Ellzabetb  Holderman  against 
Oalvln  Hood  and  others.  From  a  Judgment 
sustaining  a  demurrer  to  tbe  petition,  plain- 
tiff brings  error.  Beversed. 

This  was  an  action  sounding  In  tort, 
brought  to  May,  1901,  by  Elisabeth  Holder- 
man,  plaintiff  below,  against  Calvin  Hood, 
Oeorge  W.  Newman,  Isaac  Lambert,  R.  T. 
Battey,  W.  Martlndale,  and  the  Bxcelslor 
31111  Company,  defendants  below.  Hood, 
Js'ewman,  Lambert,  and  Battey  demurred  to 
the  amended  petition  on  two  grounds,  viz.: 
First,  tbat  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  second,  that 
the  several  causes  of  action  were  Improper- 
ly Joined.  The  demurrer  was  sustained,  and, 
lAalntiff  below  electing  to  stand  on  her  peti- 
tion, Judgment  was  entered  against  her  for 
costs.  The  sole  question  is  whether  the  de- 
murrer was  sustained  rightfully.  The  peti- 
tion, with  Its  exhibits,  Is  very  long.  We  will 
.-state  the  substance  of  It: 

It  Is  alleged  that  In  IBOB  the  BzcelBlor 
Mill  Company  and  IV.  Martlndale  were  in- 
debted to  plaintiff  on  a  promissory  note  to 
the  amount  of  $3,104.80.  She  obtained  Judg- 
ment against  them  on  November  4,  1899,  for 
fbe  amount,  to  draw  7  per  cent.  Interest 
On  March  20,  1000,  there  was  paid  on  tbe 
Judgment  by  R.  T.  Battey,  trustee,  the  sum 
of  ^i77.T0,  out  of  the  sale  of  Martlndale's 
property,  which  Is  all  that  plaintiff  ever  re- 
ceived out  of  the  proceeds  of  property  turned 
sver  by  Martlndale  to  said  tniBte&  That 
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the  payment  <wfn  received  by  plaintiff  wUb- 
out  knowledge  on  part  of  the  suit  of  Fond 
Harvey  v.  B.  T.  Battey,  hereafter  referred 
to,  and  in  ignorance  of  the  fraudulent  con- 
spiracy and  wrongful  acts  of  Hood,  Battejr* 
Newman,  and  Lambert,  sot  forth  furtber  on. 
That  she  learned  of  the  wrongs  complained 
of  within  60  days  before  the  petition  was 
filed.  On  May  1, 1901,  there  was  paid  on  ber 
Judgment  by  the  trustee  In  bankruptcy  of 
the  Excelsior  Mill  Company  the  sum  of 
¥748.45,  leavbig  a  balance  of  $2,089.01  sUll 
due.  Tbe  mill  company  and  Martlndale  were 
both  Insolvent  Martlndale,  being  heavlly 
Involved  financially,  and  Indebted  to  ttie 
amount  of  about  $165,000,  and  desiring  to  se- 
cure its  payment,  entered  Into  a  written 
agDeemest  with  the  creditors  mentioned  In 
the  stipulation  as  ff^Iows: 

"This  Stipulation  and  Acreemdnt  Made 
and  entered  into  by  and  between  WilUam 
Martlndale,  party  ot  tbe  first  part  and 
Morton  Albaugh,  Receiver  of  tbe  Fhst  Na- 
tional Bank  of  Bmporia,  TTana^*,  Ford  Har- 
vey. First  National  BbiA  of  Mew  York. 
Fourth  National  Bank  of  St  Louis,  Eureka 
Bank  of  BurAa,  Kansas,  Miss  LlzEie  Hol- 

.  dermsn,  Mrs.  H.  M.  G.  Holderman,  Osage 
Ckiunty  Bank  of  Osage  City,  Kansas,  Madi- 
son Bank  of  Madison,  Kansas,  end  Cnlon 
National  Bank  of  Kansas  City,  Mo.^  and 
Central  National  Bank  of  Topeka,  Kansas, 
creditors  of  said  William  Marttodate,  par- 
ties of  the  second  part: 

"Wltnesseth:  In  order  to  sav«  unneces- 
sary Iltlgatloh,  sacrifice  of  property  and  ex- 
penses, said  William  Martlndale  will  trans- 
fer and  convey  to  a  trustee  to  be  selected 
and  nnmed  by  Hon.  W.  C.  Hook,  Judge  or 
tbe  United  States  District  Court  for  the  Dls- 

j  trlct  of  Kansas,  all  of  his  property,  eicppt 
that  exempt  by  law  from  execution  and  for- 
ced sale  under  legal  process.  In  tmst  to  be 
sold  and  converted  Into  moqey.  by  said  trus- 
tee as  speedily  as  meej  be  without  the  un- 

j  necessary  sacrifice  of  the  same,  the  pro- 
ceeds thereof 'to  be  applied  as  follows,  after 
the  payment  of  the  neeessary  costs  and  es- 
penses  of  executing  the  tn»t: 

"First  To  the  payment  In  full  tff  all  tbe 
Just  and  lawful  debts  of  mM  WllUam  Har^ 
tindale. 

"Second.  If  sucta  proceeds  are  Insiifflclent 
to  pay  such  debts  in  full,  then  to  the  pay- 
ment of  such  debts  pro  rata  and  In  equiil 
ratable  proportion  without  preference.  And 
said  parties  of  the  second  part  consent  to 
the  creation  of  said  trust  and  accept  the 
same. 

"In  case  of  the  death,  resignation  or  other 
disability  of  ttie  trustee,  before  the  comple- 
tion of  the  execution  of  tbe  trust  the  said 
Hon.  W.  C.  Hook,  Judge  of  the  United 
States  District  Court,  or  his  successor,  shall 
appoint  a  trustee  to  succeed  bim.  Snch  col- 
lateral securities  or  liens  upon  the  bank 
I  stock  or  other  property,  as  any  of  the  cred- 
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Itors  held  on  Xorembcr  IBtb,  1888,  and  still 
hold,  are  not  to  be  disturbed,  waived  or  in 
any  way  affected  by  tbis  stiputation. 

"After  the  application  of  the  proceeds  of 
said  property  to  tbe  purposes  named  herein, 
and  the  payment  of  said  debts  In  full,  what- 
ever Is  left  of  said  proceeds  and  of  said 
property,  shall  be  conveyed  by  said  trustee 
to  said  William  Martindale. 

"Dividends  are  to  be  paid  by  tbe  trustee 
on  the  claims  of  tbe  creditors  as  speedily 
and  as  often  as  the  proceeds  will  permit. 

"The  creditors  shall,  within  sixty  days, 
unless  further  time  be  granted  by  the  trus- 
tee, present  their  claims  and  demands  against 
William  Martindale  to  the  trustee,  who  shall 
file  and  allow  the  same  upon  ordinary  proof 
by  affldaTit  or  oral  ixvof,  If  not  controverted. 

"William  Martindale  or  any  of  his  cred- 
itors, shall  have  the  right  to  controvert  any 
such  claim  and  if  controverted,  tbe  same 
shall  be  determined  by  the  Judgment  of  a 
competent  court  in  the  nsnal  and  ndlnarjr 
course  of  legal  proceedings. 

"In  Testimony  Whereof,  The  parties  here- 
to set  their  hands  and  seals,  this  7th  day  of 
June,  A.  D.  1899.  [Signed  by  all  the  partlefl 
named  in  the  first  clause.]" 

On  Jane  29.  1899.  Judge  Hook  did  select, 
designate,  and  appoint  defendant  B.  T.  Bat- 
tey  as  the  trustee  provided  for  In  said  agree- 
ment, requiring  that  he  enter  into  bond  for 
the  faithful  perfoFmanee  of  his  duties  in  the 
sum  of  $50,000.  The  order  of  appointment 
reserved  tbe  right  to  Judge  Hook  to  substi- 
tute another  trustee  in  Battey's  stead  in  case 
of  tbe  letter's  death,  resignation,  or  any 
other  cause  deemed  sufficient  to  authorize 
such  substitution.  The  trustee  qnallfled  and 
entered  into  the  discharge  of  his  duties, 
but  never  made  a  report  to  any  court,  nor 
to  plaintliT,  nor  to  tbe  creditors  of  Martin- 
dale. 

In  pursuance  of  said  agreement,  Martin- 
dale and  wife  duly  transferred  to  Battey.  as 
trustee,  all  of  the  former's  nonexempt  prop- 
erty, both  real  and  personal.  The  lands  In 
Greenwood  county  consisted  of  7,127%  acres 
(described),  and  were  of  the  actual  value  of 
$107,000;  also  lots  In  Madison  in  said  county, 
with  tbelr  improvements,  valued  at  $5,000; 
land  in  Lyon  county  valued  at  $3,200;  lots 
In  Simporla  valued  at  $400;  land  In  Chase 
county  valued  at  $5,600;  land  and  lots  in 
Barton  and  Edwards  counties  worth  $10,500; 
lands  In  Bent  county,  Colo.,  and  lots  in  Cas- 
cade, Colo.,  of  the  value  of  $4,800;  also  an 
Interest  in  certain  lots  In  Parsons,  Kan.,  val- 
ued at  $1,000;  personal  property  worth  $4,- 
000,  consisting  of  stock  in  several  corpora- 
tions; tbe  real  estate  being  of  the  actual 
value  of  $137,500.  and  the  personalty  $4,000 
—In  all,  $141,500. 

The  First  National  Bank  of  Bmpwia.was 
a  creditor  of  Martindale  to  the  amount  of 
$110,000.  Its  affairs  were  in  the  hands  of 
Morton  Albaugh,  receiver.  Isaac  Lambert 
and  tbe  law  firm  In  which  be  was  a  part- 


ner were  during  all  the  time  covered  by  the 
transactions  set  out  the  attorneys  for  Al- 
baugh; getting  a  large  compensation  there- 
for, to  wit,  $3,000  per  annum.  Lambert  and 
his  law  firm  were  also  attorneys  for  K.  T. 
Battey  as  trustee,  charging  the  Iat1»r  com- 
pensation therefor.  As  such  attorney  It  was 
the  duty  of  Lambert  to  aid  and  assist  the 
trustee  In  the  honest  discharge  of  his  duties 
In  effecting  a  sale  of  tbe  property  mention- 
ed for  as  large  a  sum  as  po^lble,  and  to 
pn^ons  who  would  pay  the  highest  price. 
It  was  also  his  duty  not  to  accept  employ- 
ment from  any  prospective  bidder,  nor  rep- 
resent such  bidder,  nor  do  anything  which 
would  prevent  the  follest  competition  In  bid- 
ding. Defendant  Battey  was  also  under  ob- 
ligations to  administer  his  trust  honestly,  and 
sell  the  property  In  his  bands  for  the  highest 
price,  and  not  show  partiality  to  any  bidder. 
Defendants  Lambert  and  Battey.  in  viola- 
tion of  tbelr  duty.  Illegally  confederated  and 
conspired  together  with  defendants  Hood  and 
Newman  for  the  object  and  intent  that  the 
latter  m^ht  purchase  all  said  property  from 
tbe  trustee  f<H-  a  grossly  inadequate  sum — 
much  less  than  Its  actual  value,  and  much 
lees  than  could  have  been  obtained,  had  an 
honeat  effort  been  made  to  sell  it.  In  further- 
ance of  the  plan,  tbe  four  defendants  named 
proceeded  as  follows:  About  November  23, 
1809,  Battey  caused  to  be  published  in  the 
Bmporla  Gasette  and  other  newspapers  the 
following  notice:  "The  real  estate  of  Wil- 
liam Martindale,  as  conveyed  to  me  for  his 
creditcvs.  Is  hereby  offered  for  sale  for  tbe 
highest  and  best  price  offered.  Bids  will  be 
received  by  me  for  this  property  as  a  whole 
np  to  and  including  December  23rd,  1899. 
Those  who  desire  to  purchase  may  see  de- 
scription at  office  of  the  Receiver  of  the 
First  National  Bank,  Emporia,  Kansas,  or 
of  the  undersigned .  at  Florence,  Kansas. 
Bids  must  be  accompanied  with  certified 
check  for  five  per  cent  of  bid."  Said  notice 
provided  for  a  sale  In  bulk,  with  no  upset 
or  minimum  price  fixed.  The  real  estate 
was  situated  In  different  counties  of  Kan- 
sas and  Colorado.  That  a  better  price  could 
be  had  by  selling  It  In  separate  parcels,  and 
by  disposing  of  the  personalty  apart  from 
the  real  estate.  The  trustee  notified  persons 
desirous  of  bidding  that  no  bids  would  be  re- 
ceived after  December  23,  1809,  and  that  be 
would  take  until  January  1,  1000,  to  deter- 
mine what  should  be  done,  and.  If  the  beat 
bid  was  satisfactory  to  him,  the  land  would 
he  sold;  otherwise  he  would  take  a  different 
course  to  dispose  of  tbe  property.  The 
trustee  failed  and  refused  to  furnish  ab- 
stracts until  December  15,  1899.  and  then  al- 
lowed prospective  bidders  three  days  only  to 
examine  tbem,  although  there  were  27  ab- 
stracts In  number.  That  time  was  too  short 
to  enable  purchasers  to  know  whether  the 
titles  were  good.  In  tbe  event  they  bought 
the  property,  and  the  abstracts  were  Incom- 
plete, defective^  and  not  to  be  reUed  on.  N* 
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abatracts  were  furnished  to  682%  acre3  of 
land  In  Greenwood  connty  and  400  acres  in 
L70U  county,  and  none  to  any  of  the  lots. 
Two  of  the  abstracts  were  not  certified,  and 
those  relating  to  the  land  In  Barton,  Chase, 
and  Edwards  counties,  Kan.,  and  In  Colo- 
rado, were  certlfled,  some  down  to  1879, 
and  the  latest  down  to  1890.  The  abstracts 
were  not  brought  down  to  date  through  the 
neglect  and  design  on  the  part  of  Lambert 
and  Battey,  with  the  Intent  to  deter  persona 
from  bidding.  Notwithstanding  the  facts 
above  stated,  several  persona  financially  abla 
to  purchase  made  an  offer,  and  stood  ready 
to  bid  on  the  land— among  others,  C.  K, 
Wells,  P.  B.  Hall,  P.  A.  Landergin,  and 
Ford  Harvey — and  each  was  prepared  to  bid 
and  p&j  therefor  a  Bxaa  exceeding  (50,000 
Id  cash. 

Believing  that  the  trustee  would  not  faith- 
fully execute  his  trust,  and  that  he  was  en- 
deavoring to  sell  the  property  at  a  grossly 
inadequate  price  to  defendant  Calvin  Hood, 
In  accordance  with  the  unlawful  conspiracy 
above  set  out,  Ford  Harvey,  being  a  creditor 
of  Hartlndale,  brought  a  suit  against  R.  T. 
Battey  In  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas,  in  which 
he  sought  to  enjoin  Battey  from  making  the 
sale  in  accordance  with  the  notice  above 
mentioned;  setting  out  In  hla  bill  of  com- 
plaint the  stipulation  between  Martlndale 
and  his  creditors,  the  appointment  of  Bat- 
tey as  trustee  under  It,  the  conveyance  by 
Martlndale  of  his  proiierty  to  the  trustee, 
and  alleging  an  Indebtedness  from  Martln- 
dale to  him  of  $10,000;  that  the  notice  of 
sale  of  the  property  was  on  such  terms  as 
would  prevent  a  fair  price  being  pa4d  for  the 
property;  that,  to  protect  his  claim,  he  de- 
sired to  bid,  and  sought  Information  from 
the  trustee;  that  he  was  assured  by  Battey 
on  December  15,  1890,  that  he  would  fur- 
nish abstracts  to  the  real  estate;  that  Bat- 
tey did  furnish  abstracts  to  all  the  lands  ex- 
cept about  1,000  acres,  but  only  allowed  the 
complainant  8  days  In  which  to  examine 
them,  and  there  were  27  in  number.  The 
other  allegations  with  reference  to  the  ab- 
stracts and  the  refusal  of  the  trustee  to  fix 
a  minimum  price  were  substantlany  like  the 
allegations  In  the  present  petition.  It  was 
further  averred:  ."If  a  sale  be  permitted  to 
be  conducted  in  the  manner  contemplated 
by  the  trustee,  the  property  in  question  will 
not  bring  any  fair  price,  and  will  bring  much 
lees  than  at  a  fair,  public,  open  sale,  conduct- 
ed under  decree  of  thla  court;  and.  If  a  sale  Is 
permitted  to  be  conducted  In  the  manner 
contemplated  by  the  trustee,  he  can  turn  It 
ov»  to  whomsoever  he  will,  and  he  has  al- 
ready been  carrying  on  negotiations  with  a 
personal  friend  who  is  anxious  and  desirous 
of  acquiring  the  property  at  the  lowest  price 
possible,  and  the  trustee  has  absolute  re- 
fused to  fix  an  upset  price.  He  has  refused 
to  receive  sealed  bids  to  be  opened  and  pass- 
ed upon  In  public  at  the  same  tim^  or  to 


auction  off  the  property  to  the  highest  and 
best  bidder.  He  has  no  power  to  regulate 
the  portion  of  the  bid  which  creditors  may 
pay  in  claims,  and  insists  that  all  creditors 
who  shall  bid  shall,  like  outsiders,  pay  in 
cash,  and  this  prevoits  the  creditors  from 
attempting  to  form  any  kind  of  a  reorganiza- 
tion committee  by  which  they  may  merge 
their  claims  In  one  person  and  acquire  tbe 
property  at  a  fair  price,  or  else  see  that  tlie 
reasonable  market  value  thereof  is  bronght." 

In  filrtherance  of  said  conspiracy,  defend- 
ants Hood,  Lambert,  and  Battey  prevailed 
upon  the  receiver  of  said  First  National 
Bank  of  Smporla,  the  attorney  of  the  Fourth 
National  Bank  of  St  Louis,  and  the  First 
National  Bank  of  New  York  (they  being 
creditors  of  said  WllUam  Martlndale),  eacb 
voluntarily  to  appear  and  become  defendants 
In  said  suit  of  Harvey  v.  Battey,  and  said 
Albaugh,  as  receive,  by  said  defendant 
Lambert  as  attorney  for  him,  voluntarily  ap- 
peared in  said  suit  and  made  said  receirer 
a  defendant  therein,  all  of  which  was  done 
after  the  purchase  of  said  claim  of  Harvey 
for  the  purpose  and  with  the  intention  of 
making  It  appear  that  all  the  principal  and 
heavier  aedltors  of  Martlndale  were  Inter- 
ested In  said  suit,  and  would  be  satisfied  tbat 
Albaugh,  receiver,  be  made  defendant  there- 
in. On  December  30,  1899,  a  stipulatloD  was 
entered  Into  in  said  suit  (pending  in  the 
United  States  Olrcidt  Ooort)  which  read  as 
follows: 

"It  la  agreed  between  the  parties  above 
named  and  Morton  Albaugh,  Beceiver  of  tbe 
First  National  Bank  of  Emporia,  Kansas, 
The  Fourth  National  Bank  of  St  Louis  and 
the  First  NatUmal  Bank  of  New  Tork.  at 
follows; 

"(1)  The  real  estate  mentioned  In  the  bill 
In  this  case  shall  be  sold  under  the  order 
and  direction  of  this  court. 

"(2)  Morton  Albaugh,  Receiver  as  afore- 
aald.  The  Fourth  National  Bank  of  St  Louis 
and  the  First  National  Bank  of  New  York, 
may  be  made  defendants  in  the  aboreentl- 
tied  cause. 

"(3)  Each  party  to  this  stipulation  shall  as- 
certain tbe  best  price  that  can  be  obtained 
for  the  real  estate  mentioned  in  the  bill 
and  report  the  same  to  the  court  on  or  be- 
fore January  8th,  1900,  at  wlilch  time  tbe 
cotirt,  in  Its  discretion,  may  make  an  order 
finally  disposing  of  tbe  case  if  It  approves 
any  of  the  offers  at  that  time  submitted." 

(Signed  by  Harvey  and  the  other  parties 
named  In  the  first  clause  of  the  stipulation.) 

A  restraining  order  was  Issued  In  tbe 
Ford  Harvey  stilt  against  Battey  on  Decem- 
ber 21,  1899,  and  a  subpoena  and  copy  of  tbe 
order  served  on  the  latter.  The  petition  la 
the  case  at  bar  alleges  that  Battey  and  Lam- 
bert made  no  effort  to  have  said  restraining 
order  set  aside.  Battey  professed  thst,  iQ 
obedience  to  the  order,  be  was  not  able  to 
receive  bids  or  take  any  steps  toward  tbe 
■ale  of  the  property  until  after  tbe  order 
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■liould  be  set  aside,  when  he  promised  that 
another  Dotlce  would  be  glTen  to  bidders, 
and  ample  time  afforded  them.  Lambert,  in 
violation  of  hla  duties,  in  order  to  carry  out 
the  conspiracy,  went  to  Kansas  City  about 
December  30,  1889,  on  behalf  of  his  code- 
fendants  Hood  and  Newman,  and  purchased 
and  obtained  an  assignment  of  the  claim  of 
Ford  Harvey  against  Martludale;  and  In  the 
negotiations  he  stipulated  that  the  fact  of 
the  purcbase  and  asslgument  should  not  be 
made  public,  and  should  not  be  disclosed  to 
the  United  States  court,  or  the  Judge  there- 
of; that  a  decree  should  be  had  and  entered 
In  said  suit  of  Harrey  v,  Battey,  the  same 
as  if  there  had  been  no  assignment  ^ter* 
wards,  and  on  January  8,  1900,  the  parties 
In  the  suit  of  Harvey  v.  Battey  signed  and 
filed  the  following  stipulation: 

"Now  come  Ford  Harvey,  complainant,  B. 
T.  Battey,  defendant.  The  Fourth  National 
Bank  of  St  Louis,  The  First  National  Bank 
of  New  York  and  Morton  Albaugb,  Receiver 
of  the  First  National  Bank  of  Emporia,  Kan- 
sas, and  report  to  the  Court  that  the  best 
offer  they  can  get  for  the  real  estate  men- 
tioned In  the  bin  is  one  obtained  by  R.  T. 
Battey,  Trustee,  from  Calvin  Hood,  who  of- 
fers to  pay  therefor  the  sum  of  Forty-one 
Thousand  Dollars  (^1,000.00),  and,  pursuant 
to  the  written  stipulation  heretofore  signed, 
all  parties  ask  that  the  court  accept  the  same 
and  make  some  decree  finally  disposing  of 
this  case." 

In  accordance  with  the  above  report  a 
decree  was  entered  in  the  suit  on  the  same 
day  as  follows: 

"This  cause  coming  on  for  final  hearing 
upon  the  stipulation  heretofore  signed  and 
report  made,  the  parties  appearing  by  their 
reepectlTe  counsel.  It  Is  ordered,  adjudged, 
and  decreed:  (1)  Morton  Albaugb,  receiver 
of  the  First  National  Bank  of  Emporia,  Kan- 
saa.  the  Fourth  National  Bank  of  St  Loulfl, 
and  the  First  National  Bank  of  New  York, 
are  hereby  made  parties  defendant  to  this 
cause.  (2)  The  restraining  order  heretofore 
Issued  herein  is  by  consent  dissolved,  de- 
fendants waiving  all  clalma  for  damages 
on  the  Injunction  bond.  (3)  All  parties  con- 
senting thereto.  It  Is  hereby  ordered  and  di- 
rected that  the  report  made  by  the  parties  of 
an  offer  of  purchase  for  the  real  estate  men- 
tioned in  the  bill,  which  lias  been  made  to 
R.  T.  Battey,  trustee,  be,  and  the  same  is 
hereby,  approved,  and  the  trustee  Is  hereby 
directed  to  sell  said  real  estate  for  not  less 
than  forty-one  thousand  dollars  ($41,000) 
cash;  and,  after  paying  therefrom  the  costs 
and  expenses  of  this  litigation,  including 
complainant's  counsel  fee,  the  same  shall  be 
disposed  of  by  the  trustee  under  the  trust 
heretofore  created  by  agreement  of  the  par- 
tiefl,  and  freed  from  any  further  order  or 
direction  of  this  court  [Signed]  Jno.  F. 
PhilUps,  Judge.   Dated  January  8th.  1900." 

The  petition  farther  alleges  that  the  Judge 
ot  laid  United  States  court  did  not  know. 


and  he  was  purposely  kept  in  Ignorance  of 
the  sale  and  transfer  of  the  Harvey  claim 
to  Hood  and  Kewman;  tliat  It  was  a  vio- 
lation of  duty  on  the  part  of  Lambert  and 
Battey  to  provide  that  the  sum  of  $000 
should  be  paid  to  counsel  for  Ford  Harvey 
out  of  the  trust  funds  in  Battey's  hands, 
which  should  have  gone  to  pay  Martindale's 
debts.  Lambert  and  Battey,  to  carry  out  the 
unlawful  conspiracy,  failed  to  make  report 
to  the  United  States  Circuit  Court  before 
January  8,  1900,  of  the  best  price  that  could 
be  obtained  for  said  lands,  but,  on  the  con- 
trary, discouraged  persohs  who  wanted  to 
bid  therefor,  and  withheld  information,  and 
falsely  stated  that  no  bids  could  be  received 
and  nothing  done  until  January  8,  1900.  It 
is  further  alleged  that  the  creditors  of  Mar- 
tludale, and  other  persons  desiring  to  bid  on 
and  buy  the  lands,  applied  to  defendants 
Battey  and  Lambert  between  December  22, 
1899,  and  January  8,  1900,  for  information 
whether  bids  would  be  received  and  when 
the  sale  would  be  made,  and  said  parties 
withheld  any  Information,  and  promised 
each  inquirer  that  they  would  notify  him 
when  Battey  would  be  able  to  receive  bids, 
but  they  failed  to  do  so,  and  carried  for- 
ward secretly  their  plan  to  sell  the  prop- 
erty at  less  than  its  true  value;  that  a  much 
greater  price  could  have  been  bad  for  the 
property,  and  a  much  larger  price  had  been 
offered  to  Battey  for  It;  that  Wells,  Hall, 
and  Landergln,  with  others,  were  desirous 
to  buy,  and  stood  ready  to  pay  a  much  lar- 
ger sum  than  $41,000,  and  each  of  their  bids 
was  for  more  than  $50,000.  The  property 
was  worth  $141,500,  which  sum  could  have 
been  obtained  if  Lambert  and  Battey  had 
honestly  and  faithfully  dlschai^ed  their  duty, 
and  made  honest  efforts  to  obtain  the  full 
value  of  the  property.  The  sale  was  couflrm- 
ed  on  January  8,  1900.  A  deed  was  executed 
by  Battey,  trustee,  to  Hood  and  Newman, 
which  was  Immediately  put  on  record  by 
them.  In  addition  to  the  real  estate,  Bat- 
tey, as  trustee,  without  any  additional 
consideration,  and  to  further  the  objects  of 
the  conspiracy,  assigned  and  delivered  tor 
Hood  and  Newman  the  personal  tnroperty 
conveyed  by  Martludale  to  him  in  trust 
which  was  of  the  value  of  $4,000,  although 
the  same  was  not  described  in,  nor  referred 
to  In,  the  notice  of  sale.  Its  existence  and 
the  intention  to  include  it  In  the  sale  were 
concealed  by  Battey  and  Lambert  from  bid- 
ders. 

Defendants  Hood  and  Newman  have  sold 
and  deeded  to  various  bona  fide  purchasers 
one-half  of  the  real  estate,  for  which  reason 
plaintiff  cannot  successfully  have  the  deed 
from  Battey  to  Hood  and  Newman  set  aside. 
If  the  property  had  been  sold  for  $141,500, 
tht  trustee  would  have  had  sufficient  funito 
in  1};^  hands  to  pay  plaintiff's  claim,  and  to 
pay  all  of  Martindale's  debts,  but,  by  reason 
of  the  fraudulent  acts  of  defendants  above 
set  out,  plaintiff  has  been  paid  the  sum  of 


Digitized  by 


«42 


78  PAOIinO 


RBFOBTBEL 


^iiTT.TO  only,  and  there  1«  due  her  stUI 
92.089.  The  petition  concludea:  "By  reason 
■of  the  preralseB,  aald  defendants,  Calvin 
Hood,  Geo.  W.  Newman,  Isaac  B.  Lamhert, 
and  R.  T.  Battey,  hare  damaged  this  plain- 
tiff and  become  liable  to  her  In  the  sum  of 
$3,000.  Wherefore  this  plaintiff,  Elizabeth 
Ilolderman,  asks  Judgment  against  each  and 
nil  of  said  defendants  for  the  snm  of  three 
tiiousand  dollars  and  the  costs  of  this  suit." 

A.  L.  Redden,  for  plaintiff  in  nror.  Kel- 
logg &  Madden  and  Gleed,  Wue  A  Gleed, 
for  defendants  In  error. 

SMITH,  J.  (after  stating  the  facts).  1. 
Tbe  claim  that  the  rights  of  plaintiff  beIo>w, 
Kllzabeth  Holderman,  were  concluded  by  the 
decree  entered  in  the  United  States  Circuit 
Court  in  the  salt  of  Pord  Harvey  t.  R.  T. 
Battey,  cannot  be  sustained.  The  general 
rule  that  strangers  to  a  suit  are  not  bound 
by  the  decree  therein  Is  not  combated  by 
oouDsel  for  defendants  in  error.  They  insist, 
however,  that  she  was  a  party  by  represen- 
tation;  ttiat  when  Morton  Alba  ugh,  receiver, 
and  two  other  creditors  interested  In  tbe 
tnist,  came  Into  the  suit  and  were  made  de 
fendants,  she  became  privy  to  the  proceed- 
ing through  tliem,  and  through  her  trustee 
who  was  a  party  In  the  first  Instance.  Mnch 
Ktrpss  Is  laid  on  the  allegation  -in  tbe  bill 
fileil  by  Ford  Harvey  against  Battey  In  the 
federal  court,  in  which  be  states:  "This  bill 
is  tiled  on  behalf  of  complainant  and  all  oth- 
er creditors  likewise  situated  who  desire  to 
avail  themselves  thereof."  It  must  be  re- 
membered that  a  final  decree  in  the  equity 
suit  was  entered  on  January  8,  1900.  On 
May  25,  1901,  tbe  present  action  was  insti- 
tuted. The  petition  avers  that  on  March 
20,  1900,  when  the  trustee  paid  plaintiff 
$577.79  out  of  the  proceeds  of  Martlndale's 
property  sold  by  bim,  she  did  not  know  of 
the  suit  of  Ford  Harvey  v.  R.  T.  Battey, 
nor  of  the  fraudulent  conspiracy  of  defend- 
ants; that  she  learned  of  the  same  within  60 
days  before  this  action  was  begun.  After 
an  exhaustive  discussion  of  the  effect  of 
decrees  and  Judgments  on  parties  not  actu- 
ally before  the  court,  but  represented  by 
others,  Pomeroy,  In  bis  work  on  Remedies 
&  Remedial  Rights,  5  400,  stmis  np  the  re- 
sult of  his  Investigation  as  follows:  "If, 
however,  the  prior  suit  has  been  terminated, 
and  the  question  arises  In  a  subsequent  con- 
troversy, and  involves  the  conclusive  effect 
of  the  former  adjudication  upon  the  class  of 
persnns  represented  by  the  actual  parties, 
in  order  that  such  Judgment  should  be  con- 
clusive upon  any  particular  person  of  the 
class,  either  In  his  favor  or  against  him, 
there  must  have  been  the  previous  formal 
act  on  his  part  of  applying  to  the  court  and 
an  order  thereon  making  him  a  party  fi  the 
action,  so  that  his  name  should  hnve  ap- 
peared In  some  manner  upon  the  record,  or 
It  most  be  shown  that  he  had  notice  of  tbe 


proceedings,  and  an  opportunity  to  unite  in 
them,  of  which  he  neglected  or  refused  to 
avail  himself.  These  views  and  conclasions 
reconcile  the  decisions,  which  at  flr«t  tight 
appear  to  be  eonfllctlng,  and  they  present  a 
practical  and  harmonions  rule  of  procedure." 
Elisabeth  Holderman  was  bo  far  l>efore  the 
court  In  tbe  case  of  Harvey  t.  Battey  that  if 
she  had  neglected,  after  reasonable  notice, 
to  appear  and  establish  her  claim,  or  make 
demand  for  other  desired  relief,  her  rights 
might  have  been  concluded  In  a  snbsequent 
action.  Stevens  t.  Brooks,  22  Wis.  696.  Not 
being  a  party  to  the  suit,  and  wholly  ig- 
norant of  Its  pendency  and  final  disposition, 
It  would  be  an  unwarranted  and  unjust  «- 
tension  of  the  role  to  say  that  sh«  was  rep- 
resented in  any  way,  or  that  her  rights  in 
this  action  were  affected  in  any  degree. 

2.  It  is  argued  that  the  petition  does  not 
contain  allegations  sufficiently  spedflc  to 
show  that  there  was  fraud  In  obtaining  the 
decree  of  the  federal  conrt;  that  no  charge 
of  bad  faith  was  imputed  to  Albaugh  and 
the  two  banks  which  came  In  and  were 
made  defendants.  The  gravamen  of  the 
charges  is  against  Battey,  Lambert  Hood, 
and  Newman.  The  conspiracy  originated 
with  them,  and  was  nmsnrnmated  to  the 
financial  profit  of  the  two  latter;  equaling 
the  difference  between  the  actual  value  of 
the  property,  alleged  to  be  $141,000;  and  the 
amount  they  paid  for  It,  to  wit,  941.000.  A 
reference  to  the  averments  of  the  petition, 
summarized  In  the  statement,  will  disclose 
that  Lambert  and  his  associates,  desiring  to 
obtain  tbe  property  in  the  trustee's  bands 
at  a  price  much  bdow  Its  valne,  and  for 
much  leas  than  It  oonid  have  been  sold  to 
other  pnrchasers,  used  the  case  of  Harvey 
v,  Battey,  pending  In  the  Circuit  Court  of 
the  United  States,  as  an  Instrument  In  fur- 
therance of  their  wrongful  puriroses,  by  con- 
cealing the  fact  that  complainant  bad  no 
Interest  In  tbe  stzlt  when  the  final  decree 
was  entered,  having  assigned  his  claim  to 
Hood  and  Newman,  and  by  deceiving  the 
conrt  Into  the  belief  that  Hood's  bid  of 
$41,000  was  the  highest  obtainable.  It  ap- 
pears directly  from  the  allegations  of  the 
petition  that  If  buyers  bad  been  encouraged 
to  bid  on  the  land  by  having  abstracts  fur- 
nished to  them  showing  conveyances  down 
to  the  date  tbe  trustee  took  title,  and  had 
been  afforded  8ufl9cient  time  for  their  exam- 
ination, and  If  the  time  when  bids  were  to 
he  received  had  been  publicly  known,  the 
property  would  have  sold  for  a  mu^  higher 
price  than  Hood  paid  for  It  The  alleged 
misconduct  of  Battey  Is  abhorrent  to  every 
principle  of  law  governing  t>erson8  engaged 
In  the  administration  of  a  tmat  where  good 
faith  and  scrupulous  honesty  are  demanded 
always.  It  was  his  first  duty  to  use  every 
exertion  to  sell  the  trust  property  for  the 
highest  price,  and,  to  that  end.  Invite  bid- 
ders to  compete  with  each  other,  giving 
them  erery  facility  to  become  acquainted 
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with  the  title  of  the  real  estate  In  hia  hands, 
and  to  afford  them  ample  time  and  oppor- 
tunity to  bid.  This  Auty  he  tut  only  neg- 
lected, but  it  to  alleged  that  he  comq)tIy 
coaq>lred  with  others  that  tbey  misht  reap 
a  profit  from  the  estate  In  his  hands  at  the 
expense  of  the  beneficiaries  In  the  tmst 
Courts  would  justly  forfeit  public  confldence 
if  they  failed  to  exvclse  watchful  care  orer 
the  rights  of  conading  beneficiaries,  and  neg- 
lected to  compel  ocfaithful  trustees  to  make 
complete  reparation  to  those  Injuriously  af- 
fected by  their  recreant  acts.  Again.  It  Is 
averred  that  Lambert  and  the  firm  of  law- 
yers with  which  he  was  connected  were  at- 
torneys for  Battey.  the  trustee,  and  received 
cempensatton  therefor.  This  being  true,  it 
was  their  duty,  as  caunsel  for  the  trustee, 
to  serve  their  client,  and  through  him  the 
cestuia  que  trust,  faithfully,  to  the  end  that 
the  trust  E^operty  should  bring  all  that  It 
was  worth.  The  petition  cbarges:  "But  not- 
withstanding the  dnty  of  said  defendant  R. 
T.  Battey  to  faithfully  and  honestly  execute 
said  trust  in  the  manner  above  set  forth, 
and  to  sell  and  dispose  of  said  property  for 
its  fall  Talue,  and  for  the  highest  and  best 
price  that  could  be  obtained  for  the  same, 
and  notwithstanding  the  duty  of  Bald  de- 
fendant Isaac  E.  Lambert  to  faithfully  and 
bonestly  assist  said  defendant  Battey  to  so 
execute  and  discharge  his  trust,  and  to  ren- 
der all  assistance  possible  to  effect  a  sale  of 
said  property  for  Its  full  and  actual  vahie, 
and  for  the  highest  and  best  price  that  could 
be  obtained  for  the  same,  and  thus  enaUs 
•the  creditors  of  said  defendant  Bfartlndale. 
including  this  plaintiff,  to  obtain  payment 
of  their  debts  in  full,  yet  the  said  defendants 
R.  T.  Battey  and  I.  B.  Lambert,  in  violation 
of  tlieir  said  duty,  illegally  confederated  and 
conspired  with  defendants  Calvin  Hood  and 
Oeo.  W.  XcT\-man  for  the  purpose  and  object 
and  with  the  Intent  that  said  Galrln  Hood 
nnd  Geo.  W.  Newman  might  make  a  pur- 
chase .of  all  of  said  property  from  said  R. 

Battey,  as  trustee,  for  a  sum  grossly  in- 
.idequate  and  much  less  than  its  actual  value, 
and  for  a  much  less  sum  and  price  than 
could  have  been  obtained  for  said  pri^rty 
if  an  honest  and  fair  and  Just  offer  had 
been  made  to  sell  the  same  to  the  highest 
and  best  bidder,  and  for  the  highest  and 
■feest  price  that  could  be  obtained  therefor, 
and  to  prevent  a  fair  and  honest  competi- 
tion for  the  purchase  of  said  property,  and 
to  enable  said  defendants  Hood  and  New- 
man to  purchase  the  same  at  a  grossly  In- 
adeqtiate  price,  and  at  a  sum  much  less  than 
its  actual  value,  and  much  less  than  It  could 
Have  been  sold  for  If  said  defendants  Battey 
and  Lambert  bad  faithfully,  honestly,  and 
intelligently  performed  and  discharged  their 
said  respective  duties;  and,  Id  order  to  carry 
out  said  conspiracy  and  unlawful  combina- 
tion, they,  the  last-named  four  defendants, 
4id  do,  perform,  take  part  In,  and  consum- 
mate the  followtoK  actlona."    The  spedflc 


I  acts  of  fraud  set  out  la  the  statement  fol- 
I  low.    A  tort  feasor  is  liable  to  an  Injured 

party  If  he  participate  in  a  wrong,  the  ef- 
1  -feet  of  which  Is  to  damage  the  former.  The 
I  extant  af  individual  participation  or  of  ex- 
I  pected  beneftt  fa  Imaasfterlal.    Each  of  sev- 

eral  wrongdoers  la  llabl*  fbr  the  entire  dam- 
{  age.  We  are  dear  that  the  allegations  of  a 
I  conspiracy  to  defraud  and  its  consummation 
I  are  sufficiently  spedflc  to  conatituto  a  cause 

of  actlfm  against  deftfadants  In  Um  judg- 
.  ment  below. 

I     3.  It  is  Insisted  by  Munsel  tm  defendants 
I  in  error  that  the  remedy  •t  plainttff  was  in 
,  equity  to  set  aside  the  decree  of  the  federal 
I  court  in  the  case  of  Harvey  v.  Battey,  and 
for  an  accounting  with  tiie  tmstoe,  and  that 
I  this  is  especially  true  because  the  petition 
herein  shows  that  the  trnat  Is  still  open 
and  to  the  process  of  administration.   As  be- 
fore stated,  plaintiff  below  was  not  a  part7 
to  the  equity  suit  to  the  federal  court,  either 
personally  or  by  repreaentatlon.   She  char- 
gea  that,  after  Harvey  assigned  his  Interest 
,  as  complainant,  it  became  a  collusive  pro- 
,  ceedlng  wherein  the  court,  kept  in  ignorance 
I  of  the  fraudnlent  purpose  of  the  parties,  be- 
came the  Innocent  tostniment  of  their  wrong- 
{  doli^.   We.  have  no  doubt.  If  plaintiff  had 
I  been  a  party  to  the  decree,  that  proof  of  the 
allegations  of  the  petition  In  the  present  case 
would  move  the  federal  court  to  annul  It 
promptiy  If  i^alntlff  saw  fit  to  attack  It  for 
fraud.    She  has  sought  a  remedy  at  law, 
,  however,  which  is  adequate.   In  Beach  on 
Tmsts  &  Tmatees,  f  600,  It  is  said:  "While 
the  cestui  que  trust  has  ttie  right  to  follow 
the  trust  property,  and  to  hold  the  possessor 
as  a  constructive  trustee,  wherever  he  is  not 
a  purchaser  for  a  valuable  consideration  and 
without  notice,  yet  he  la  not  bound  to  accept 
that  remedy.   He  may  hold  tfae  trustee  to  a 
^  personal  liability.    Where  the  trustee  has 
conveyed  the  property  to  an  innocent  pur- 
chaser for  a  valuable  conaideratfon,  and  has 
thus  put  it  beyond  the  reach  of  the  cestui 
que  trust,  his  remedy  iM  simply  In  an  action 
agatost  the  trustee.   It  has  been  held  that 
the  cestui  que  tmst  may  elect  to  hold  original 
,  or  substltDted  property,  when  he  can  identify 
the  trust  fund,  either  In  Its  original  or  In  a 
anbstltoted  form,  or  he  may  hold  tfae  trustee 
perwrnaUy  liable,  but.  If  he  camtot  identify 
the  proper^,  he  must  rely  <m  the  personal 
liability  of  the  trustee.   Cestui  que  tmst, 
when  forced  to  rely  upon  his  trustee's  per- 
sonal liability,  occupies  a  position  toward 
the  estate  of  the  trustee  which  is  no  better, 
but  Is  identical  with  that  of  a  simple-contract 
creditor."   To  the  same  eiTect,  see  Sherwood 
T.  Saxton,  63  Ho.  78;  Smith  et  al.  v.  Frost. 
TO  N.  Y.  6B;  Latbrop  v.  Hampton,  31  CaL 
17,  88  Am.  Dec.  141.   The  present  action  does 
not  aim  at  an  accounting  In  equity  between 
plaintiff  and  the'  trustee,  nor  between  plals- 
Uff  and  the  other  defendants.  The  real  es- 
tate is  alleged  to  have  been  transferred  to 
bona  fide  purchasm,   WhUe  ptolndff  aUgbt 
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hare  proceeded  In  equity  and  compelled  de- 
fendants to  account  for  the  ralne  of  tbe  prop- 
erty, she  chose  a  concnrrent  remedy,  which 
the  frandulent  acts  of  defendants  entitled 
her  to  adopt  Sherwood  t.  Sazton,  snpra. 
An  action  In  tort  for  damages  may  be  main- 
tained against  a  trustee  who  has  fraudulently 
conspired  with  other  persons  to  make  a  sole 
of  tbe  trust  property  In  his  hands  at  less  than 
its  value,  and  has  so  sold  it  to  the  Injury  of 
a  beneficiary  in  the  trust.  All  parties  ad- 
vising, assisting,  and  aiding  the  trustee  to 
carry  out  his  wrongful  purposes  are  also  U* 
able'  to  plalntUE  In  the  same  action. 

4.  The  claim  that  the  trust  Is  still  open 
cannot  be  sustained.  It  Is  alleged  that  the 
trustee  aever  made  any  report  to  ai^  court 
or  to  the  creditors.  The  trustee  was  not  ap- 
pointed by  a  court,  but  a  Judge  in  Ms  in- 
dividual capacity,  at  the  request  of  Martin- 
dale  and  his  creditors,  under  a  written  agree- 
ment There  was  no  suit  pending  at  the 
time.  .He  was  not  required  by  tbe  terms  ot 
the  stipulation  to  report  to  any  creditor  or 
to  Martlndale,  although  we  have  no  doubt 
he  could  be  compelled  to  do  so,  should  he 
refuse.  By  the  terms  of  his  appointment,  the 
property  received  by  him  from  Martlndale 
was  to  be  sold  and  converted  into  money  as 
speedily  as  possible,  and  the  proceeds  ap- 
plied to  the  payment  in  fall  of  Hartlndale's 
debts,  and,  if  tbe  proceeds  were  Insoffldent, 
then  to  the  payment  of  said  debts,  pro  rata. 
In  equal  proportions,  without  preference.  It 
was  stipulated  that  dividends  were  to  be  paid 
by  tbe  trustee  on  the  claims  of  creditors  as 
speedily  and  as  often  u  the  proceeds  would 
admit  Creditors  were  allowed  60  days  to 
present  their  claims.  If  not  controverted, 
they  were  to  be  paid.  If  disputed  by  Mar- 
tlndale or  any  of  his  creditors,  their  legality 
was  to  be  determined  by  the  judgment  of  a 
court  In  the  bill  of  complaint  filed  by  Ford 
Harvey  against  Batt^  In  the  federal  court 
on  December  20,  1899,  the  alli^tlons  of 
which  by  reference  are  made  a  part  of  the 
petitioD  In  the  present  action,  it  was  averred 
that  "all  the  debts  held  by  the  parties  to 
said  agreement  [the  Instrument  creating  the 
trust]  have  not  yet  been  established  and  de- 
termined, but  some  of  them  are  In  contro- 
versy and  unsettled  as  to  amount"  The 
creditors  were  allowed  60  days  from  date  of 
the  trust  agreement,  unless  further  time  was 
granted  by  the  trustee,  to  present  their  claims 
and  demands  against  Martlndale  for  allow- 
ance. This  agreement  was  signed  on  June 
7,  1899.  It  appears  that  the  trustee  sold  all 
tbe  property  held  by  him,  and  converted  It 
into  money,  on  or  about  January  8, 1900.  He 
paid  plalntm  $677.79  out  of  the  proceeds  on 
March  20,  1900.  This  action  was  begun  in 
May,  1901,  after  a  lapse  of  more  than  a  year 
and  six  months  from  the  time  allowed  cred- 
itors to  present  their  demands  to  the  trustee 
for  allowance  as  a  matter  of  right,  and  after 
tbe  expiration  of  fourteen  months  from  the 
time  ttks  tmstee  received  the  money  which 


he  was  obliged  to  pay  out  In  dividends  "u 
speedily  as  possible."  To  say  that  contro- 
versies between  the  trustee  and  Martlndale's 
creditors  were  pending  and  unsettled  when 
this  action  ms  begun  would  be  drawing  a 
forced  infer^ce.  The  trustee,  under  the  In- 
strument giving  him  power  to  act,  was  re- 
quired, first,  to  sell  tbe  property;  second,  to 
distribute  the  proceeds.  There  can  be  un- 
done, at  most,  nothing  except  the  payment  of 
claims.  The  trust  was  a  simple  one— made 
80  in  order  that  tbe  creditors  might  be  ex- 
peditiously paid.  The  terms  of  It  required 
a  speedy  sale  of  the  property,  and  prompt 
payment  thereafter  of  Martlndale's  debts. 

5.  It  is  also  contended  that  the  compensa- 
tion of  the  tmstee  has  not  been  fixed  or  paid; 
that  the  trust  is  still  open,  at  least  to  that 
extent  We  know  of  no  rule  of  law  whidi 
would  permit  a  tmstee  guilty  of  the  miscon- 
duct charged  against  Battey  in  the  petltlMt 
to  recover  any  compensation  for  his  services. 
Tbe  Implication  from  the  petition  Is  that  be 
received  pay  from  Hood  and  his  aasodates 
to  betray  his  trust 

The  claim  that  the  action  Is  based  on  con- 
tract to  recover  a  new  Judgment  on  one  al- 
ready rendered  against  tbe  Bxcelslor  Mill 
Company  and  Martlndale,  and  on  tort  against 
the  other  defendants,  is  not  well  founded. 
While  the  mill  company  and  Martlndale  are 
named  as  defendants,  no  judgment  Is  asked 
fOT  against  them.  This  Is  apparent  from  tbe 
prayer  of  the  petition. 

Tbe  judgment  of  the  court  below  will  be 
reversed,  with  dlrectlims  to  ovorole  tbe  de- 
murrer to  tbe  petition. .  All  the  Justices  conr 
cnrrlng. 

GUNNIKOHAM,      not  sitting. 


BENSON  et  aL  V.  BATTET  ^  aL 
(Supreme  Court  of  Kanaaa.    Dec  I.  1901) 
AOnONB— JOINDBB  OP  CAUSES— OEUUBBKB. 

1.  A  cauas  of  acti<m  for  equitable  acconntiDf 
axainst  two  of  the  defendants  in  an  action  can- 
not be  joined  In  a  petition  with  a  cause  of  ac- 
tion at  law  to  recover  damages  in  tort  agaiDst 
another  defendant,  not  affected  the  fint 
cause  of  action. 

2.  Bzcept  Id  cases  to  enforce  mortgage  ana 
other  llena.  It  is  a  prerequisite  to  the  Joinder  ct 
causes  of  action  in  a  pleading  that  all  the  causn 
of  action  should  affect  all  the  parties  to  tbe 
action. 

8.  Where  the  petition  contains  two  or  mon 
eansea  of  action  which  cannot  be  properly  unit- 
ed In  the  same  action,  the  fact  that  thej  are 
blended  and  commingled  In  one  statement,  lif 
stead  of  being  set  forth  In  separate  counts,  will 
not  deprive  the  defendant  of  bis  rigftt  to  demur 
for  misjoinder. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  A.  W.  Benson,  receiver  of  tiie 
First  Notional  Bank  of  Emporia,  and  others, 
against  R.  T.  Battey  and  others.  Judgment 
for  defendants,  and  plalntUb  bring  eiror- 
Affirmed. 
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Rosslngton,  Smith  ft  West,  Oarrer  ft  Lar- 
imer, B.  F.  Harden,  and  A.  L.  Redden,  for 
plaintiffs  in  error.   Waggener,  Doster  ft  Orr, 
John  Madden,  Qleed,  Ware  ft  Gleed,  and 
Tj  ft  Doran,  for  defttidanta  In  error. 

J0HN8T0N.  C.  J.  William  Martlndale 
Instituted  an  action  against  R.  T.  Battey. 
Calvin  Hood,  and  Isaac  Lambert;  and  be 
also  named  as  defendants  Elizabeth  Holder- 
man  and  other  of  his  creditors,  asking  that 
they  should  set  np  Thatever  claims  they  had 
lu  the  premises.  In  his  final  amended  peti- 
tion he  alleged  that  be  was  owing  a  num- 
ber of  persons  $177,000.  and,  to  secure  the 
payment  of  the  Indebtedness,  be  agreed  with 
hla  creditors  to  transfer  his  real  estate  and 
other  property  to  a  trustee,  to  be  named  by 
Judge  William  0.  Hook;  such  trustee  to 
convert  the  property  into  money,  and  apply 
the  same  to  the  payment  of  the  debts  of 
Martlndale.  R.  T.  Battey  was  appointed 
trustee,  in  accordance  witti  the  agreement. 
He  accepted  the  trust,  and  gave  a  bond  for 
the  faithful  performance  of  his  duty,  after 
which  Martlndale  and  his  wife  conveyed  to 
him  property — largely  lands— of  tJie  value 
of  $144,000.  It  is  alleged  that  Lambert  was 
an  attorney  of  Battey,  and  should  have  aid- 
ed blm  In  the  faithful  execution  of  the  trust; 
that  be  was  also  an  attorney  of  the  receiver 
of  the  First  National  Bank  of  Emporia,  one 
of  the  creditors  of  Martlndale;  and  that 
Battey  and  Lambert,  Instead  of  honestly  and 
faithfully  endeavoring  to  sell  the  property 
for  the  highest  and  best  price  that  could 
be  obtained  therefor,  so  that  all  the  creditors 
of  Martlndale  might  be  paid,  and  all  his 
debts  discharged,  conspired  with  Calvin 
Hood  to  sell  the  property  to  Hood  for  a 
grossly  inadequate  price.  To  carry  out  the 
fraudulent  purpose,  they  arranged  It  so  as 
to  prevent  competition,  in  this:  that  notice 
of  the  sale  was  printed  In  an  Emporia  news- 
paper only;  that  all  the  property,  real  and 
personal,  was  to  be  sold  in  bulk,  without 
fixing  a  minimum  price,  although  the  real 
estate  was  composed  of  several  different 
tracts,  located  In  several  counties  of  Kansas 
and  Colorado,  and  when  they  well  knew 
that  better  prices  would  be  obtained  if  the 
tracts  were  sold  separately,  and  If  the  per- 
sonal was  sold  separately  from  the  real 
property.  It  Is  hverred  that  abstracts  of 
title  were  not  seasonably  furnished,  that 
those  furnished  were  Incomplete  and  de- 
fective, and  that  only  three  days  were  given 
for  the  examination  of  a  large  number  of 
abstracts,  when  a  much  longer  time  was 
needed.  Conditions  were  Imposed,  Informa- 
tion withheld,  and  obstructions  placed,  so 
that  an  Intelligent  and  safe  bid  could  not 
be  made;  and  this  was  done  by  Battey  and 
Lambort  for  the  purpose  of  deterring  bid- 
ders, and  to  enable  Hood  to  acquire  the 
property  at  much  less  than  its  value.  There 
were  bidders,  whose  names  were  given,  and 
who  desired  to  and  would  have  purchased 


the  property  at  a  fair  price  if  Battey  and 
Lambert  had  given  the  proper  information 
and  opportunity,  as  It  was  their  duty  to  do. 
It  is  further  alleged  that  a  proceeding 
brought  in  the  federal  court  by  Ford  Har- 
vey, a  creditor,  against  the  trustee,  was  used 
to  effectuate  the  fraudulent  pnrprae  men- 
tioned. An  order  of  that  court  enjoining 
the  sale  was  obtained,  and  It  la  averred 
that  during  Its  pendency  Lambert  procured 
an  assignment  of  Ford  Harvey's  claim  to 
Calvin  Hood;  keeping  all  knowledge  of  the 
transfer  from  the  court  and  from  the  other 
parties,  and  providing  that  a  decree  should 
be  entered  as  If  Harvey  was  still  the  owner. 
By  misrepresentation  end  duplicity  a  num- 
ber of  creditors  were  induced  to  come  in  and 
stipulate  that  a  sale  of  the  property  might 
be  made  under  the  direction  of  that  court, 
and  that  an  offer  by  Hood  of  $41,000  for  the 
property  was  the  best  that  could  be  had. 
This  offer  the  court  was  asked  to,  and  did, 
approve.  In  pursuance  of  the  order  of  the 
court  and  sale,  a  deed  was  made  by  Battey 
to  Hood,  conveying  the  entire  property  for 
the  small  sum  of  $41,000.  The  court,  it  Is 
alleged,  was  deceived,  and  the  order  obtained 
by  false  representations,  which  are  elab- 
orated in  the  petition;  and,  to  more  effectual- 
ly carry  out  the  plan  and  defraud  the  plain- 
tiff and  his  creditors,  it  Is  alleged  that  Hood 
at  once  sold  and  conveyed  most  of  tbe  real 
estate  to  innocent  purchasers.  The  proper- 
ty so  sold  for  $41,000  was  worth  more  than 
$140,000,  and  this  was  well  known  to  Bat- 
tey, Lambert,  and  Hood.  If  tbe  trustee  had 
faithfully  administered  bis  trust,  and  not 
colluslvely  and  fraudulentiy  sold  the  prop- 
erty to  Hood,  enough  would  have  been  real- 
ized to  have  satisfied  all  tbe  creditors  of 
Martlndale.  The  prayer  of  the  petition  is 
that  the  proceedings  and  orders  of  the  fed- 
eral court  be  declared  collusive  and  fraudu- 
lent as  against  tbe  rights  of  Martlndale  and 
his  creditors  not  participating  in  the  pro- 
ceedings, and  asking  a  Judgment  against  K. 
T.  Battey,  Isaac  E.  Lambert,  and  Calvin 
Hood:  that  they  duly  account  to  blm  for  the 
full  maAet  value  of  all  the  property  sold, 
conveyed,  and  converted  by  them,  or  either 
of  them,  to  innocent  holders  and  purchasers 
thereof;  and  that  upon  said  accounting  this 
plaintiff  have  Judgment  against  Battey.  Lam- 
bert, and  Hood  for  the  sum  of  $90,000. 

The  foregoing  Is  but  a  brief  statement  of 
tbe  material  facts  contained  in  tbe  petition. 
In  substance,  the  averments  of  the  petition 
lu  Holderman  v.  Hood  (Just  decided)  78  Pac. 
888,  are  the  same  as  those  pleaded  here,  and 
a  full  statement  of  tbe  facts  In  the  transac- 
tions, Including  the  important  documents 
and  exhibits,  may  there  be  found.  In  their 
cross-petitions  filed  herein,  the  creditors  nam- 
ed as  defendants  came  In  and  set  up  snb- 
Btantially  the  same  facts  that  were  pleaded 
by  Martlndale,  and  asked  to  share  in  the 
Judgment  that  might  be  rendered.  Battey, 
Hood,  and  Lambert  each  separately  demur* 
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red  to  tb*  petUIoa,  and  also  to  the  cross- 
petitions,  upon  several  grounds,  Inclodlnf 
the  one  that  several  causes  ot  action  were 
improperly  Joined,  and,  another,  that  the 
facts  are  Insufficient  to  constitute  a  cause 
of  action.  The  demurrers  were  sustained, 
end  from  these  rulings  error  la  assigned. 

Is  there  a  misjoinder  of  causes  of  action? 
lu  Its  main  features,  Including  the  prayer, 
It  Is  clear  that,  as  to  two  of  the  defendants, 
an  action  for  an  equitable  accounting  of  the 
trust  funds  wrongfully  diverted  and  misap- 
propriated Is  pleaded.  Battey  Is,  of  course, 
liable,  as  trustee,  to  tfccount  for  and  pay 
over  to  those  beneficially  Inteieited  not  only 
the  proceeds  of  the  sale  made  to  Hood,  but 
all  that  he  should  have  received  from  a 
boua  fide  sale  of  the  tmst  estate  after  an 
honest,  diligent  effort  to  obtain  its  full 
value.  A  court  of  eqoltgr  uuy  enforce  the 
trust  as  against  all  those  who  come  Into 
the  possession  of  the  estate,  or  the  proceeds 
of  it,  witb  notice  of  the  trust  Every  one 
who  wrongfully  obtains  any  part  of  the  trust 
funds  may  be  required  to  acoonnt  to  the 
beDefidarlee  to  the  extent  of  the  amouait 
which  each  received.  Battey  had  posses- 
sion of  alt  the  estate,  and,  of  course^  can  be 
required  to  account  for  all  disposed  of  in 
violation  of  his  trust  Hood,  who.  It  Is  al- 
leged, connived  with  Battey,  and  came  into 
possession  of  the  greater  part  of  the  estate, 
is  treated  In  equity  as  a  trustee,  and  can 
be  required  to  account  for  the  part  he  re- 
ceived; that  la,  the  dlfFerence  between  what 
he  paid  for  the  property  and  the  amount  for 
which  it  should  have  been  sold.  If  Lam- 
bert had  purchased  or  acquli«d  any  of  the 
property  or  funds  through  the  faithless  trus- 
tee, equity  would  regard  him  as  a  trustee, 
also,  and  he  might  have  been  required  to 
account  and  pay  the  amount  which  he  re- 
ceived in  consequence  of  the  breach  of  trust. 

There  is  nothing  In  the  petition,  however, 
to  show  that  Lambert  purchased  any  of  the 
lands  or  came  Into  the  possession  of  any  of 
the  tmst  funds  belouglng  to  the  estate. 
Having  none  of  the  property  and  funds,  he 
has  notblng  for  which  he  can  be  required 
to  account;  and  therefore  the  cause  of  ac- 
tion to  equitably  account,  which  Is  good  as 
to  the  other  parties,  Is  Insufficient  as  to  him. 

A  cause  of  action  of  another  cbaracter, 
however,  was  alleged  against  Lambert.  The 
wrongs  alleged  to-  have  been  committed  by 
bim  are  sufficient  to  constitute  a  cause 
of  action  sounding  In  tort,  and  for  which  he 
is  liable  In  damages  to  the  extent  of  the  In- 
jury inflicted.  As  already  held  in  Holder- 
man  V.  Hood,  supra,  an  action  In  tort  may 
be  maintained  against  thoae  who  fraudulent- 
ly nnlt^  with  and  aid  a  trustee  to  sell  trust 
property  tor  less  than  its  value,  and  the  in- 
jured beneAclarr  may  recover  from  each  tort 
feasor  the  entire  damages  sustained.  The 
objection  to  a  recovery  against  these  parties, 
Including  Lambert  for  the  wrongs  alleged, 
was  oouBldered  in  HoMennan  r.  Hood,  su- 


pra, and  fmmd  to  be  wfthont  force.  The 
action  against  Battey  and  Hood,  as  we  have- 
seen,  is  distinctly  one  for  an  equitable  ac- 
counting, but  such  a  cause  of  action  Is  not 
alleged  against  Lambert   However,  be  Is 
made  a  party,  and  a  good  cause  of  action, 
not  in  equity,  but  In  law,  for  damages,  fs 
stated  against  him,  for  which  a  recoveiy  Is 
asked.   These  causes  of  action  cannot  be 
united.   One  is  in  equity  for  aa  accouitlng. 
and  the  other  an  aetlon  at  law  for  damages. 
In  one  two  defendants  are  treated  as  trus- 
tees, anA  In  the  otlier  the  third  d^endant  is 
treated  as  a  tort  feasor.   In  one  the  re- 
covery sought  Is  that  each  defendant  aocooot 
for  so  much  of  the  trust  fund  as  be  obtained 
I  and  holds  in  violation  of  the  trust,  and  the 
other  Is  for  t}ia  full  amount  of  the  damages 
inflicted  by  the  wrongdoing  of  a  defendant 
without  regard  to  whetbw  be  received  «r 
holds  any  of  the  tmst  foods.   In  the  equita- 
ble acoounting  the  determination  wooM  be- 
I  by  tbe  eowt  without  a  jury,  and  In  the  sc- 
.  tlon  for  damages  Lambert  would  be  entl- 
I  tied  to  a  jury  trial  as  a  maiter  of  fight 
Thus  it  appeara  thai  the  natum  of  Ihe  tir» 
censes  ot  action  are  entirriy  unlike^  snd  tbe 
measure  of  liability  on  each,  as  wcil  as  the 
methods  of  trial,  are  different  Altfaough 
arising  latsely  out       the  same  acts  and 
wrongs,  the  remedies  are  distinct  snd,  as 
aeea,  each  does  not  aSect  all  of  the  defesd- 
anlB.   The  Code  dasalfles  the  canscn  of  a^ 
tlon,  specifying  partloolar  clalma  under  each 
class,  which  may  be  united  in  Ae  petition, 
but  it  provides  speddcaliy  that  "tbe  causes 
of  action  so  united  must  all  belong  to  one 
of  these  classes  and  must  affect  aU  the  par- 
ties to  the  actitm,  except  in  actions  to  en- 
force mortgages  or  other  liens."   dv.  (Mf. 
i  88;  Hoye  v.  Baymond,  2S  Kan.  665;  Undb 
V.  Chvwley,  26  Kan.  47.   Even  If  the  causes 
of  action  united  In  this  petition  were  not  in 
their  natnre  incongnions,  tbe  fact  that  eacb 
does  not  affect  alt  <rf  tbe  defendants  wouM 
render  the  petition  demwrrable  for  mlsjcin- 
der  of  causes  of  action.   The  censes  of  ac- 
tion included  in  tbe  petition  were  not  s^- 
rately  stated,  it  is  true;  but  the  fact  tbit 
they  were  blended  and  commingled  la  one- 
stetement  does  not  cure  the  defect  of  tb« 
misjoinder,  nor  prevent  the  operation  of  the 
demurrer.    Haskell  County  BaiA  v.  Bank  of 
:  Santa  F6.  SI  Kan.  39,  32  Ac.  624;  Ballrwd 
i  Co.  V.  Commissioners  of  Buxnner  Goouty,  61 
'  Kan.  617,  88  Pac.  312;  Goldberg  v.  Utley. 
j  60  N.  T.  427;  Wlies  v.  Suydam.  64  N.  T. 
173;  Wright  v.  Connor,  34  Iowa,  24©.  In 
Hentlg  V.  Benevolent  Ass'n,  ^  Kan.  482: 
25  Pec.  878,  It  was  said  that  *it  Is  one  of 
the  prerequisites  to  a  uniting  of  dlffereat 
causes  of  action  that  all  the  causes  of  ac- 
j  tlon  must  affect  all  the  parties  to  the  actios." 
:  In  Riser  v.  Obmmlssioners  ot  Davis  Oonsty* 
48  Kan.  389,  28  Pac.  595,  it  was  held  tiiat  s 
canse  of  aetlon  for  an  accounting  against 
certsin  defendants  could  not  be  joined  vftb 
a  cause  of  action  against  other  defendants 
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fop  the  wrongful  conversloD  of  ■  truBt  prop- 
erty. Aa  tendlDg-  to  sustalu  tbe  view  tbat 
there  was  a  misjoinder  of  causes  of  action, 
nnd  that  the  demurrer  was  rightly  sustain- 
ed, we  cite  Haskell  County  Bank  v.  Bank  of 
Snnte  F6,  supra;  Railroad  Co.  t.  Commis- 
sioners of  Sumner  County,  supra;  Gardner  v. 
Ogden,  22  N.  T.  327,  78  Am.  Dec.  192;  Stan- 
ton V-  Bailwsy  Co.  (Sup.)  2  N.  Y.  Supp,  286; 
Hess  V.  Railroad  Cto..  29  Barb.  3S1;  Nichols 
V.  Drew,  94  N.  Y.  22;  Ctompton  t.  Hughes, 
38  Hun,  377;  Bennett  T;  Merrltt,  59  N.  a 
263;  Land  Oo.  t.  Beatty.  Oft  N.  C.  329:  Jas- 
per V.  Hoeen  (N.  D.»  61  N.  W.  588;  Holton 
V.  Wallace  (C  C.)  66  Fed.  409!  Security  Sar-i 
ings  Ass'n  T.  Bocbanan,  68  E^d.  799,  14  O. 
G.  A.  97;  Mayo  t.  Ubdden,  4  OaL  27;  Latb- 
rop  T.  Bampton.  SI  Cal.  17,  89  Am.  Dec 
141;  Bllse  on  Code  Pleading,  ffi  128.  412; 
Pomeroy's  Code  Remedies,  S  479;  Bryanfs 
Code  Pleading,  H  1S7,  16& 

It  Is  sold  that  the  pocpose  of  tbe  d»- 
innrrer  for  misjoinder  Is  to  compel  die  plaln- 
tlCF  to  elect  upon  wtich  of  the  two  or  more 
causes  of  action  Improperly  united  be  will 
proceed.  1  Etncnld  on  C9ode  Pleading,  (  101. 
The  Code  provldfts  that,  wbea  a  demurrer  Is 
sustained  on  the  ground  of  a  misjoinder  of 
c-atases  of  action,  tbe  court  upoa  application 
shall  allow  tbe  pbilntlir  to  file  several  peti- 
tions and  proceed  without  farther  serrlce. 
Civ.  Code,  S  92.  In  this  case  do  such  ap{dl- 
cation  was  made.  We  think  the  demurrer 
was  rlgbtly  austalned,  and  therefkire  the 
Judgment  of  the  district  court  will  be  af- 
firmed.  All  tbe  Justices  concurring. 

CUNNINQHABIv  J.,  not  etttlng. 


HOWARD  et  at..  Goanty  Con'n,  t.  HOOKflR. 
(Supreme  Court  of  Kansas.    Dea  1,  1904.) 

HIOHWAT  —  ESTABLISHMENT  ~  AWABD  OP  DAM- 
AG  t  S—APP  BAl,. 

].  After  a  board  oC  county  conmltsloaers  has 
established  a  highway  by  ocdinuy  omdemnation 
proceedings,  in  which  a  landowner  has  been  al- 
lowed damages,  It  cannot,  on  the  trial  of  an  ap- 
peal from  tie  award,  defeat  recorery  by  sbow- 
iog  a  prerioos  c<Kigressionai  grant  of  a  high- 
WBT  over  tbe  same  route,  and  an  «cc«ptanoe  ot 
such  grant  by  the  state  Legislature. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  County; 
C.  L.  Swarts,  Judge. 

Condemnation  prooeedlnga  ^  Charles 
Howard  and  others,  county  commUsioners 
of  Cowley  coimty,  agaUiat  J.  M.  Hooker,  to 
establish  a  highway.  From  a  judgment 
awardlsg  damages,  tb«  CMimliirtDBen  bring 
error.  Affirmed. 

J.  E.  Torrance  and  8.-  0.  Bless,  fdr  ptaln^ 
tiffs  in  error.  S.  E.  Pink  cud  L.  H.  Webbi, 
for  defendant  in  error. 

BURGH,  J.  On  Angofit  10,  1901,  s  petition 
was  presented  to  the  board  of  county  com- 
missioners of  Oowler  county;  praying  for  tbe 


location  of  a  public  highway  upon  certalni 
section,  lines  tlirough  territory  which  had 
orlglnaiiy  formed  a  part  of  tbe  trust  and 
jllminfshed  reserre  lands  of  the  Osoge  In- 
dians. The  attention  of  the  board  was  not 
called  to  the  act  of  Congreas  of  July  20,  18C16, 
c.  282,  f  8,  14  Stat.  253.  gi-antlng  the  right  of 
way  for  the  construction  of  highways  over 
public  lands  not  reserved  for  public  use, 
and  tbe  acceptance  of  tbat  grant  by  the 
L^slatnre  of  tbe  state  of  Kansas  In  1872. 
Rer.  St.  TJ.  S.  S  2477  [U.  S.  Comp.  St  1001. 
p.  1567];  Seas.  Laws  1872,  c.  178.  Conse- 
qnentiy  the  board  proceeded  In  tbe  regular 
way  to  establl^  the  highway  preyed  for. 
Damages  were  allowed  the  defendant  In  er- 
ror In  the  snm  of  $75  fi>r  land  taken,  and*^ 
deeming  tbe  award  to  be  Insufficient,  be 
appealed.  On  a  final  trial  occurring  after 
tbe  decl8l<Mi  by  this  conrt  of  the  case  of 
Tholl  V.  Koles,  66  Kan.  802,  70  Pac.  8W, 
tbe  board  sought  to  defeat  the  recovery  of 
any  damages  by  Invoking  the  congresslaDah 
grant  and  legtslattre  acceptance  referred  to. 
A  Jndgment  was  rendered  in  favor  of  the 
defendant  In  error  for  the  sum  of  1110, 
wtdeb  tbe  board  seeks  to  hare  reversed. 

Tbe  board  of  county  commlBsIoners  cboee 
Its  own  ground,  and  assumed  Its  own  atti- 
tude. The  condemnation  proceedings  were 
Instituted  upon  Its  own  theory,  and  the  de- 
fendant in  error  .was  challenged  to  take- 
measures  for  his  protection  against  conduct 
to  be  exhibited  pursuant  to  that  theory. 
The  defendant  In  error  was  not  obliged  to 
determine  for  himself  if  tbe  section  tines  of 
his  land  were  already  highways.  He  could 
yield  to  ttie  board's  apparent  interpretation 
of  the  law  and  the  facts  relating  to  that 
subjecf.  This  be  did,  and,  following  the 
board's  prompting,  undertook  to  secure  his 
rights  In  the  proceeding  which  it  hod  forced 
up(Ma  him.  The  board,  still  consistent,  con-^ 
ceded  his  right  and  allowed  him  damages. 
The  defendant  in  error,  still  consistent,  theo' 
took  an  appeal,  which,  under  the  law,  limit- 
ed all  further  Investigation  to  the  single 
question  of  the  amount  of  his  damages. 
Com'rs  of  Lyon  Co.  v.  IClzer,  26  Kan.  279; 
Com'rs  of  Wabaunsee  Co.  v.  Bisby,  87  Kan. 
253,  15  Pac.  241;  Briggs  v.  Com'rs  of  La- 
bette Co.,  39  Kan.  90,  17  Pac.  331.  Havli^ 
brought  on  the  controversy,  having  laid 
down  tbe  lines  within  which  It  should  pro- 
ceed, and  having  caused  the  defcadant  In 
error  to  Involve  himself  In  trouble'  and  ex- 
pense on  account  of  the  position  It  assumed, 
the  board  cannot  now  dilft  its  ground.  It 
cannot  now  plead  Ignorance  of  the  statutes 
of  the  United  States  and  of  the  state  of 
Kansas,  or  Ignorance  of  facts  to  which  those 
statutes  apply,  In  order  to  extricate  Itself 
from  uncomfortable  litigation  for  which  It 
alone  is  responsible.  It  cannot  thus  "mend 
Its  hold."  Redinger  v.  Jones,  68  Kan.  — , 
75  Pac.  997.  1001;  Sandefur  T.  Hines,  68 
Kan.   ,  76  Pac.  444. 

The  case-  is  not  dlfettestHBhable  tn  prtBd- 
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pie,  and  la  bat  little  different  In  Its  facta, 
frotm  that  of  Com'ra  of  Wabaunsee  Co.  t. 
Blsby.  In  that  case  a  county  board  under- 
took to  establish  a  road  hj  an  ordinary  con- 
demnation proceeding.  Landowners  were 
duly  notified.  Viewers  met  and  heard 
claims  for  damages  presented  In  response  to 
the  notice  given.  Damages  were  allowed, 
and,  upon  a  review  of  the  proceedings-  by 
the  board,  the  award  ot  the  viewers  was  ap- 
proved and  confirmed.  On  an  appeal  by  the 
landowner  the  board  sought  to  defeat  re- 
covery altogether  by  showing  that  a  road 
had  already  been  established  over  the  same 
route,  and  consequently  that  the  appellant 
bad  lost  nothing.  This  court  said:  "The 
county  was  treating  this  matter  as  if  no 
road  had  ever  been  located  there.  What- 
ever proceedings  had  taken  place  prior  to 
that  time,  the  county  commissioners  were 
entirely  Ignoring.  They  were  saying  to  the 
defendant,  'We  are  about  to  locate  and  es- 
tablish a  road  over  your  land,  and,  If  you 
claim  damages,  you  must  present  your 
claim.'  And  after  the  county  board  has  done 
this,  it  cannot  be  heard  to  say,  'A  public 
road  Is  already  established  over  this  same 
route,  and  therefore  the  plaintiff  is  not  dam- 
aged.' " 

Such  being  the  law,  all  other  questions 
discussed  in  the  briefs  become  immaterial, 
and  the  Judgment  of  th^  district  court  is 
afllnned.  All  the  Justices  concurrlnc. 


HcOONNELL  et  aL  ▼.  WOLOOTT. 
(Snpiame  Oonrt  of  Kansas.    Dea  1*  1904.) 

KXEODTIOir  —  SUPPUOUlfTABT  PROOnDINO^ 
WOTICT— FDBCHAaB  OF  HOHEBTBA.D-r 

CXGICPTIONS. 

1.  The  service  upon  a  Judgment  defendant  of 
a  notice  requiring  falm  to  appear  and  answer 
qnestions  r^arding  his  asseto,  under  the  stat- 
nte  relating  to  supplementary  proceedings  In 
aid  of  execution,  no  order  being  made  forbid- 
ding the  transfer  or  other  disposition  of  his 
property,  dora  not  give  plaintiff  a  Hen  upon 
funds  held  by  the  defendant,  nor  prevent  the 
defendant  from  ivithdrawing  such  funds  from 
the  reach  of  his  creditors  by  investing  them  In 
a  homestead. 

2.  An  insolvent  debtor  may  snccessfnily  as- 
sert a  claim  of  exemption  as  to  a  homestead 
purchased  with  the  proceeds  of  nonexempt  prop- 
erty, where  there  are  no  peculiar  equities  in 
favor  of  existing  creditors,  even  although  such 
purchase  Is  made  for  the  very  purpose  of  ac- 
quiring property  that  shonld  constitute  a  home- 
stead, and  as  sndi  be  beyond  the  reach  of  cred- 
.Itors. 

8.  The  fact  Out  a  hosband  and  wife  sell 
th^r  homestead,  whldi  would  be  covered  by  the 
lien  of  a  Judgment  except  for  being  exempt, 
and  receive  and  use  the  purchase  mon^,  does 
not  prevoit  their  aftwwaras  acquiring  with  oth- 
er fonds  another  hcnoestead,  which  shall  bt  oc- 
empt  from  sale  to  satla^  sndi  Judgment. 

(Byll^nu  by  the  Court) 

Error  from  District  Conr^  Bice  ConiitT; 
Ansel  R.  Claik,  Judge  pro  tern. 

Action  by  F.  D.  Wolcott  against  F.  M.  ICc- 
Connell  and  Florence  McConnell.  Judgment 
for  plalntlfl.   From  tn  order  of  the  district 


court  overruling  an  order  In  supplementary 
proceedings  In  the  probate  court,  defendants 
bring  error.  Beversed. 

John  D.  Milliken.  for  plalntiffB  In  orror. 
C.  F.  Folegr  and  Samuel  Jones,  for  defendant 
In  error. 

MASON,  J.  F.  D.  Wolcott  recovered  a 
Judgment  January  20,  1002,  against  F.  M. 
McConnell  and  Florence  McConnell,  his  wife, 
for  $2,206.50.  An  execution  was  Issued  Jiui- 
nary  29,  1902,  which  was  returned  February 
18, 1902,  wholly  unsattsfied  for  want  of  prop- 
erty on  which  to  levy.  February  18,  191X2, 
the  plaintiff  Instituted  supplementary  pro- 
ceedings in  aid  of  execution  by  filing  an  sffl- 
davit  that  the  defendants  had  property  which 
they  unjustly  refused  to  apply  toward  the 
satisfaction  of  the  Judgment,  and  an  order 
was  issued  commanding  them  to  appear  be- 
fore the  probate'  Judge  on  February  20tb  to 
answer  questions  touching  tlielr  property, 
which  was  served  upon  them  on  the  same 
day.  At  the  time  of  the  service  Mrs.  Mc- 
Connell had  In  her  possession  a  draft  for  |1,- 
SOO.  Before  the  time  set  for  their  examina- 
tion the  defendants  used  this  draft  for  the 
purchase  of  a  residence,  into  which  the?  at 
once  moved,  claiming  it  as  a  homestead. 
These  facts  being  developed  upon  the  hearing 
before  the  probate  Judge,  the  plaintiff  asked 
that  the  real  estate  so  acquired  and  held  be 
subjected  to  the  payment  of  bis  Judgment 
This  relief  was  refused  by  the  probate  court 
but  upon  appeal  the  district  court  reversed 
the  decision,  and  ordered  the  prt^perty  sold 
to  pay  the  Judgment.  This  proceeding  is 
brought  to  review  the  acdm  of  the  district 
court 

It  Is  claimed  by  the  defendant  in  error  that 
the  service  of  the  order  for  the  Judgment  de- 
fendant to  appear  and  anhmlt  to  examina- 
tion as  to  her  property  gave  rise  to  a  new 
status,  and  that  from  that  moment  no  trans- 
fer of  her  funds  could  he  operatiTe  as  be- 
tween her  and  the  Jndgmoit  plaintiff;  that 
the  draft  in  her  hands  was.  In  effect,  im- 
pressed with  a  Uen  in  his  favor.  This  con- 
tention finds  much  support  In  the  anthorltleL 
In  24  A.  &  E.  Encyl.  of  L.  (1st  Ed.)  656,  It 
Is  said:  "The  creditor,  by  Instituting  supple- 
mentary proceedings,  acquires  a  upon 
the  equitable  assets  of  the  debtor,  whldi 
takes  ^ect  trova  the  time  of  service  of  the 
ordOT."  The  decisions  K^hhj  upoa  the  mat- 
ter  are  collected  and  classified  in  the  notes 
to  tbe  paragraph  In  which  this  language  is 
used.  SeSkaLK).  21  Gent  Dig.  cols.  206^2066: 
BiUson  T.  linderlierr.  08  Minn.  66,  68«.  W. 
m.  Tiie  principle  annomiced  Is  seemingly 
so  strongly  Intrendied  In  tiie  adjndlcated 
eases  that  the  arcmnoit  may  plansUdy  be 
made  tbat  the  question  should  be  r^rded  ai 
settled,  and  the  reasoning  npon<whlch  it  Is 
based  as  no  longer  open  to  Inquiry.  This 
consideration  no  doubt  bad  great  weight  with 
tbe  learned  trial  Judge—a  soppositloD  whldi 
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Is  strmgthened  bj  the  drenmstance  that  up- 
on a  first  submission  he  approved  the  rollng 
of  the  probate  coart,  and  only  teacbed  a  con- 
trary conclusion  upon  a  rebearliv  after  him- 
self granting  a  new  trial.  Upon  a  close  ex- 
amination, however,  we  think  the  force  of 
this  line  ot  decisions  Is  less  than  might  ap- 
pear upon  a  first  view.  The  doctrine  refer- 
red to  (H^Inated  In  New  York,  and.  so  far 
as  It  Is  applied  in  cases  arising  under  stat- 
utes tfmllar  to  ours,  has  been  authoritatiTely 
approved  only  in  the  states  of  Wisconsin  and 
Minnesota,  and  there  only  In  decisions  made 
without  any  full  dlscuralon,  and  expressly 
based  upon  the  prior  holdings  of  the  New 
York  courts.  The  earliest  judicial  expres- 
sion In  the  matter  was  made  by  the  New 
York  Supreme  Court  in  1850  In  Porter  Wil- 
liams, B  How.  Frac.  441,  a  special  term  de-  ! 
cislon  by  one  Judg^  in  whldi  it  was  said: 
"The  Code  la  silent  as  to  the  time  when  the  1 
judgment  creditor  shall  be  deemed  to  have 
acquired  a  lien  upon  his  debtor's  equitable 
effect:  but  I  tblnfc  the  order  for  his  examina- 
tion, made  under  the  282d  section  [equivalent 
to  section  48S  of  the  Kansas  Code],  should 
be  construed  to  give  the  creditor  the  same 
Hen  whldi  he  acquired  under  the  former 
practice  by  tlie  commencement  of  a  suit  by 
creditors'  bill."  An  appeal  was  taken  to  the  | 
court  of  last  resort  and  the  judgment  of  the 
lower  court  was  affirmed,  but  upon  grounds 
In  no  way  connected  with  the  proposition 
stated  in  the  portion  of  the  (pinion  quoted, 
which  was  entirely  Ignored.  In  October,  J 
iSTiT,  the  question  again  arose,  this  time  be- 
fore the  Supreme  Court  for  the  Fifth  Jn-  j 
dlclftl  District  Voorhees  v.  Seymour,  26  | 
Barb.  509.  It  was  held,  as  expressed  In  the  1 
first  paragraph  of  the  syllabus  (one  judge  out  ' 
of  four  dissenting),  that:  "A  judgment  cred-  i 
Itor,  by  commencing  supplementary  proceed- 
ings against  the  judgment  debtor  under  sec- 
tion 292  of  the  Code,  and  obtaining  an  order 
for  the  examination  of  the  debtor,  does  not 
a^Miulre  a  prior  right  to  or  lien  upon  the 
equitable  assets  of  the  debtor."  The  <^toton 
presmts  the  fullest  discussion  of  the  ques- 
tion under  consideration  to  be  found  In  any 
of  the  reports^  in  the  course  of  which  the  ear- 
Her  case,  so  far^s  it  bwe  upon  tUs  matter, 
is  dlsapproTed,  branded  as  dictum,  and  held 
to  be  unsound  In  prlndpte,  attention  being 
called  to  the  foct  that  the  affirmation  of  the 
judgment  was  based  upon  other  considera- 
tions. Nevertheless,  when  in  March,  18S8, 
In  Edmottston  t.  McLoud,  16  N.  Y.  548,  tiie 
Court  of  Appeals  was  first  required  to  pass 
upon  tiie  question.  It  followed  Porter  v.  Wil- 
liams without  any  discussion,  and  without 
referring  to  Voorhees  v.  Seymour  (which 
seems  not  to  have  been  cited  In  the  briefs, 
perhsps  because  then  so  recently  announced), 
it  apparently  being  assumed  that  the  afflrm- 
anoe  of  ttie  former  case  involved  an  adoptira 
of  all  the  views  there  expressed.  It  Is  there- 
fore obvious  that  the  construction  placed  up- 
on the  statute  by  an  Inferiw  court  became 
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the  settled  law  of  the  state  through  a  misap- 
prehension, and  without  Ind^endent  exam- 
ination by  the  highest  court  In  view  of  this 
situation  It  Is  probable  that  the  question 
might  thereafter  have  received  further  In- 
vestigation upon  its  merits  by  the  New  York 
Court  of  Appeals,  except  for  a  new  condition 
affecting  the  matter,  arising  from  subsequent 
]eglslatl<ni.  In  fact,  a  doubt  <tf  the  sound- 
ness of  the  accepted  doctrine  was  expressed 
in  Becker  v.  Torrance,  SI  N.  Y.  681.  But  In 
1862  it  was  decided  In  Van  Alstyne  v.  Cook, 
26  N.  Y.  489,  that  by  the  service  of  an  order 
for  the  examination  of  a  judgment  defendant 
in  supplementary  proceedings  no  lien  was  ac- 
quired upon  such  personal  property  of  the  de- 
fendant as  was  subject  to  execution,  the  ques- 
tion as  to  the  effect  upon  other  personal  prop- 
er^ being  explicitly  left  for  future  deter- 
mination. In  view  of  this  decision  the  Leg- 
islature in  the  same  year  amended  the  stat- 
ute by  adding  provisions  ^ving  In  express 
terms  a  Hen,  defining  its  extent  and  specify 
ing  the  time  of  its  taking  effect  In  conse- 
quence of  this  amendment  It  became  un- 
necessary to  make  any  further  judicial  in- 
quiry as  to  the  Interpretation  of  the  law  as 
it  was  originaUy  enacted. 

A  precedent  so  established  has  little  force 
as  an  authority,  and.  unless  justlfled  by 
sound  logic,  ought  not  to  be  followed.  The 
argument  olfered  In  Its  support  Is  this:  Tlie 
filing  of  a  creditors'  bill  gave  the  judgment 
creditor  a  Hen  upon  the  equitable  assets  of 
his  debtor,  and,  inasmuch  as  the  statutory 
remedy  Is  a  suWltnte  for  that  in  equity,  tiie 
commencement  of  proceedings  under  it 
should  be  given  the  same  effect  That  such 
a  Hen  resulte  froir.  the  beginning  of  a  cred- 
itors' suit  Is  well  settled.  12  Gyc.  61.  It 
may  be  granted  also  that  the  statutory  pro- 
ceeding even  although  not  a  'complete  sub- 
stitute for  the  equitable  remedy  in  the  sense 
of  precindtog  rraort  to  the  latter,  is  yet  so 
nearly  akin  to  it  that  It  should  by  analogy 
be  governed  by  the  same  rules,  ncept  where 
a  spedal  reason  exists  to  the  contrarr.  The 
reasons  for  tbe  enforcement  of  the  Uen  in 
the  equity  practice  are  that  the  superior 
dlllg«ice  of  the  creditor  who  first  takes  steps 
to  enforce  his  demand  out  of  the  debtor's 
intangible  assets  should  be  remrded  by  se^ 
curing  to  him  the  flrults  of  his  own  efforts, 
and  that  the  doctrine  of  lis  pendens  appUes 
the  time  a  bill  is  filed.  It  has  been 
said  with  much  plauslblUty  that  to  order 
that  a  creditors'  bill  may  give  a  Hen,  it  must 
pt^nt  out  specific  property  son^t  to  be  reach- 
ed (12  Cyc.  64,  E),  and  a  distinction  might 
l>e  made  In  this  regard  in  tbe  case  at  bar. 
But  a  more  obvious  consideration  invltea 
attention.  The  statute,  while  in  a  sense 
provMlng  a  substttute  tor  the  suit  in  chan- 
cery, purports  to  aflbrd  a  complete  remedy  in 
itself.  One  of  Its  provistons  Is  (section  491, 
Code)  that  "the  judge  may  also  by  wder  for- 
bid a  transfer  or  other  disposition  of  the 
proper^  of  the  judgment  debtor  not  exempt 
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by  law,  and  any  Interference  therewith.*' 
Now,  this  right  to  an  order  which  must 
have  the  effect  of  preserving  the  status  of 
the  defendant's  property  la  not  an  outside 
matter.  To  arall  himself  of  It,  the  plalntitf 
need  not  resort  to  equity,  or  begin  any  new 
action.  It  Is  afforded  by  a  part  of  the  very 
statute  under  which  he  Is  proceeding.  He 
may  procure  an  order  for  the  examination 
of  the  defendant  with  or  without  the  fur^ 
tlier  order  forbidding  the  transfer  of  any 
property.  If  the  mere  order  for  such  ex- 
amination operates  as  a  lien  on  the  debtor's 
ussctB,  It  Is  difficult  to  see  the  puipose  of  the 
provision  for  order  against  a  disposition 
of  his  property,  or  the  effect  of  such  an  or- 
der when  made.  In  Union  Bank  v.  Union 
Uniik.  6  Ohio  St  2S4,  It  Is  said  (citing  wttb 
approval  Porter  v.  Williams,  6  How.  Prac. 
441)  that,  where  a  third  person  alleged  to  be 
indebted  to  the  Judgment  defendant  is  serr- 
ed  with  notice  to  appear  and  answer  as  to 
such  matter,  no  order  forbidding  a  transfer 
need  be  made  in  order  >  to  bind  any  pro[>- 
orty  In  the  hands  of  such  third  person,  who 
Is  In  effect  a  garnishee.  The  conclusion  an- 
noiincod  was  mere  dictum,  for  the  court  held 
that  no  valid  notice  of  any  kind  bad  been 
served.  But  it  would  not  be  difficult  to 
make  a  distinction  between  that  case  and 
Ibe  one  at  bar.  Such  a  distinction  was  rec- 
oKiilzod  by  the  federal  CSrcult  Court  for  the 
Soutbern  District  of  Ohio  In  Gregory  v.  Hew- 
son.  1  Bond,  277,  Fed.  Cas.  No.  5,901,  where 
it  Is  said:  "The  Supreme  Ctourt  of  Ohio,  In 
the  case  of  the  Union  Bank  of  Rochester  v. 
Union  Bank  of  Sandusky,  6  Ohio  St  256, 
bold  that  where,  at  the  bistance  of  a  Judg- 
ment creditor,  a  third  person  had  been  cited 
to  answer  as  to  property  and  effects  held  by 
him  belonging  to  the  Judgment  debtor,  the 
notice  operated  as  lis  pendens,  and  that  the 
party,  from  the  time  of  the  service  of  the 
notice,  could  make  no  disposition  of  the  prop* 
erty  or  effects  in  his  hands.  But  clearly 
this  principle  does  not  apply  to  the  case  of 
a  Judgment  debtor  as  to  whom  there  has 
been  a  mere  order  for  his  examination,  with- 
out an  order  restraining  him  from  disposing 
of  his  property."  Cases  may  be  Imagined 
in  which  the  Judgment  creditor,  while  deslr^ 
oiis  of  Investigating  his  debtor's  real  condi- 
tion, might  not  wish  to  tie  his  hands  by  Im- 
pressing a  lien  upon  his  assets,  and  In  which 
the  interests  of  both  might  be  Jeopardized 
If  such  a  result  were  the  necessary  conse- 
quence of  taking  the  first  step  toward  such 
nn  Inquiry.  So  long  as  the  statute  by  spe- 
cific provision  affords  ample  means  by  which 
the  Judgment  plaintiff  may  prevent  the  trans- 
fer by  the  defendant  of  any  property  pending 
an  Inquiry  Into  his  condition,  we  see  no  oc- 
casion for  holding  that  such  a  result  will  fol- 
low where  this  provision  Is  not  Invoked. 
Since  In  this  case  no  order  was  made  or 
asked  against  the  disposition  by  defendant  of 
the  draft  or  other  proper^  In  her  posses- 
Bton,  we  conclude  that,  notwithstanding  the 


service  upon  her  of  the  notice  reqnlrlDg  hex- 
to  appear  and  answer  as  to  her  property,  she 
was  at  liberty  to  purchase  and  pay  for  a 
homestead,  which  could  not  be  sold  for  the 
satisfaction  of  the  Judgment. 

A  further  argument  Is  made  that,  in  view 
of  all  the  circumstances  of  the  case.  Irre- 
spective of  any  question  of  a  specific  lien, 
the  property  claimed  as  a  homestead  ought 
to  be  subjected  to  the  payment  of  the  plaln- 
Uffs  Judgment  ^r  the  reason  that  to  re- 
fuse this  is  to  allow  the  defendants  to  make 
the  exemption  given  them  by  the  law  a 
means  of  defrauding  the  plaintlfC.   It  ap- 
pears that  prior  to  the  term  of  court  at 
which  the  Judgment  was  rendered  the  de- 
fendants sold  some  real  estate  they  then 
owned  for  the  express  parpose  of  pladag 
their  property  beyond  the  reach  of  the  ex- 
pected Judgment;  that,  after  the  term  be- 
gan, th^  sold  another  tract,  whldi  It  Is 
claimed  was  their  homestead,  and  wblcb, 
but  for  its  homestead  character,  wouM  have 
been  subject  to  the  lien  of  the  Judgment; 
that  the  proceeds  of  these  sales  were  squan- 
dered by  defendant  F.  M.  'McConnelI  before 
bis  examination  took  place;  Uiat  the  $1,500 
draft  was  not  the  proceeds  of  the  sale  of 
any  of  tlie  tracto  Just  referred  to,  or  of  anr 
homestead,  but  was  derived  from  the  sale 
of  property  belonging  to  defendant  Florence 
McGonnell,  made  several  years  before;  that 
the  draft  was  used  for  the  purchase  of  Ote 
real  estate  in  question  for  tlie  purpose  of 
exchanging  it  for  pr^erty  that  should  con- 
stitute a  homestead,  and  be  beyond  tbe 
reach  of  an  execution  on  plalntifTs  Jnis 
meat   We  do  not  think  that  these  facts 
make  the  Investment  of  the  wife's  funds  In 
a  homestead  a  fraud  npon  ptalntlfl.  The 
prior  sale  of  other  real  estate  with  a  viei* 
to  evade  the  enforcement  of  the  Judgment 
had  no  effect  upon  any  question  relating  to 
the  exemption  of  the  homestead.   The  plain- 
tiff had  no  peculiar  claim  upon  the  draft 
with  which  tbe  homestead  was  parcbased, 
such  as  in  Long  Brothers  v.  Mnrphy,  27  Kan- 
375,  was  held  to  authorise  a  creditor  to  bold 
for  the  payment  of  his  demand  property 
otherwise  exempt   Tbe  homestead  exemp- 
tion may  be  asserted  ev^  as  to  property 
purchased  by  an  insolvent  debtor  with  tbe 
proceeds  of  nonexempt  property,  In  tbe  alv 
sence  of  any  special  equity  existing  In  favor 
of  a  creditor.   15  A.  &  B.  Encycl.  of  L.  fM 
Ed.)  617.   The  fact  that  the  exchange  may 
have  been  made  for  the  very  purpose  of  ac- 
quiring exempt  property  does  not  alter  tiie 
rule.   Jacoby  v.  Pariitand  Distilling  Co.,  41 
Minn.  227,  43  N.  W.  52;   Paxton  v.  Sutton 
fNeb.)  78  N.  W.  221,  68  Am.  St  Hep.  589. 
And  the  fact  that  the  defendants  disposed 
of  one  homestead  at  a  time  when  they  were 
enabled  to  convey  a  good  title  only  becaow 
it  was  exempt,  did  not  preclude  their  siib» 
quently  acgidrlng  another.   At  the  time  of 
the  purchase  of  the  property  In  qnestioD 
tbey  had  no  homestrad.   Nor  was  any  daiffi 
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of  ezemptloii  userted  wltb  regarct  to  tbe 
proceeds  of  the  former  homestead,  on  the 
theory  that  It  was  to  be  deroted  to  the  pur- 
chase of  a  new  one.  The  sale  of  the  first 
homestead,  so  far  from  being  a  fraud  npon 
plaintiff,  wag  theoretically  beneflclal  to  him, 
as  It  conrerted  exempt  into  honexempt  prop- 
erty. In  this  situation  It  was  competent 
for  the  defendants  to  acqntre  a  new  home- 
stead with  any  means  they  might  bare.  To 
hold  otherwise  would  be  to  say,  In  effect, 
that  if  an  insolvent  head  of  a  family  sells 
his  homestead,  being  enabled  to  do  so  by 
reason  of  lis  being  exempt,  and  spends  the 
purchase  money,  be  may  never  thereafter 
acquire  another  homestead  as  against  cred- 
itors whose  claims  existed  at  the  tlmtf  of  the 
sale.   This,  we  tblnlE.  is  not  the  law. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance herewith.  AU  the  Justices  concurring. 


ORA.VBS  St  aL  r.  BOND. 
(Sopieme  Court  of  Kansas.    Dee,  l*  1904) 

STTPUU    OOVn  ~  jmtlSDICTIOW  ~  DT9TBICT 
COUBF— APPKU.  ntOW  P80BATB  OOUBT. 

1.  Section  5019,  Gen.  St  1901,  gives  to  the 
Snpreme  Court  jurisdiction  to  review  on  error 
controversies  involving  personal  rights  and 
status  and  sll  eases  incin&d  iu  said  section,  ex- 
cept aa  liraitations  are  imposed  by  subdivision 
8.  Limitations  on  the  right  tn  review  are  im- 
posed hy  subdivision  3  in  cases  auBceptible  of  a 
money  valuation,  when  the  amount  in  contro- 
versy, exclusive  of  costs,  is  less  than  f^OO.  Ju- 
risdiction to  review  is  given  by  said  subdivision 
3  when  the  amount  in  controversy,  exclusive 
of  costs,  is  less  than  $100,  in  certain  cases  spe- 
cifically enumerated  in  said  subdivision,  and 
where  the  trial  Judge  certifies  to  the  Supreme 
Court  that  the  case  belongs  to  su<^  excepted 
class. 

2.  The  statute  (section'  2994,  Geo.  St.  1901) 
makes  no  provision  for  an  appeal  to  the  district 
court  from  an  order  of  the  probate  court  refus- 
ing upon  application  to  revfAe  letters  testa- 
mentary or  of  administration. 

(Syllabus  by  the  CourU 

Error  from  District  Oourt  Washington 
Coant7;  Hagb  Ateander,  Judge. 

Petition  of  Smaline  OraTes  and  others  for 
the  remoTttl  of  James  R.  Bond,  executor. 
Petition  denied,  and  appeal  to  the  district 
court  dismissed,  and  petitioners  bring  error. 
Afilrmed. 

Edgar  Bennett  and  Neil  P.  Graham,  for 
plaintiffs  in  error.  J.  W.  Rector  and  T.  P. 
Roney,  for  defendant  in  error. 

ATKINSON,  J.  In  January,  1902,  John. 
Bond  died  testate  at  bis  late  residence  In 
Washington  county,  Kan.,  leaving  an  estate 
to  be  administered  upon.  His  last  will  and 
testament  was  duly  admitted  to  probate  by 
the  probate  court  of  Washington  county. 
James  R.  Bond  and  Allen  W.  Bond,  sons  of 
the   testator,   were   appointed  executors. 

%  i.  Bm  Bxsoatsrs  sad  AdmlslstratonL  ToL  IL 
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They  qualified  and  entered  upon  the  dis- 
charge of  their  duty.  Subsequently  Alleu 
W.  Bond  resigned,  and  James  R.  Bond  con- 
tinued as  sole  executor.  In  Febniary,  1903. 
Bfmaline  Graves  and  Arabell  ^IcT->eod,  daugh- 
ters of  the  testator  and*  legatees  under  the 
will,  became  dissatisfied  with  the  executor's  - 
administration  of  the  affairs  of  the  estate^ 
and  filed  in  the  probate  court  their  Joint  pe- 
tition, asking  that  the  executor  be  dischar- 
ged and  removed.  A  hearing  was  had  be- 
fore the  probate  court.  The  application  of 
petitioners  was  denied.  From  this  decision  - 
proceedings  In  appeal  to  the  district  court 
were  regularly  taken  within  the  prescribed 
time.  In  the  district  court  the  executor  mov- 
ed to  dismiss  the  appeal  on  the  ground  that 
the  statute  made  no  provision  for  an  appeal ' 
In  proceedings  to  discharge  or  remove  an 
executor.  The  motion  was  sustained,  the 
appesi  dismissed,  and  the  costs  assessed  to 
the  petitioners. 

The  Jurisdiction  of  this  court  to  review 
the  Judgmmt  of  the  district  court  is  chal- 
lenged. It  iB  claimed  the  Jurisdiction  of  the 
Supreme  Court  to  review  civil  actions,  as- 
fixed  by  statute  (section  5019,  Gen.  St  1901>f 
precludes  a  review  of  this  case.  The  reasons 
assigned  are  that  it  is  not  shown  by  the 
record  or  otherwise  that  the  amount  In  con- 
troversy, exclusive  of  costs,  exceeds  $100; 
that  there  Is  no  certificate  of  the  trial  Judge 
that  the  case  belongs  to  the  excepted  classes; 
and,  further,  that  the  case  does  not  belong 
to  the  excepted  classes.  This  challenge  to 
the  Jurisdiction  gives  rise  to  the  following 
Inquiries;  What  cases  does  the  statute  give  - 
the  Supreme  Court  Jurisdiction  to  review  on 
error?   What  are  the  excepted  cases? 

Section  6019  reads:  "The  Supreme  Court 
may  reverse,  vacate  and  modify  a  Judgment 
of  a  district  court  or  other  court  of  record^ 
except  a  probate  court  for  errors  appearing 
on  tbe  record  and  In  the  reversal  <tf  mob  . 
Judgment  or  order  may  reverse,  vacate  or 
modify  any  Intennediete  order  Involving  the 
merits  of  the  action  or  any  portion  thereof. 
Tbe  Supreme  Court  may  also  reverse,  vacate 
or  modify  any  of  the  following  orders  of  a^ 
district  court  or  other  court  of  record,  or  a 
Judge  thereof,  except  a  probate  court  (1)  A 
final  order.  (2)  An  order  that  grants  or  re- 
fuses a  continuance;  discharges,  vacates  or 
modifies  a  provisional  remedy;  that  grants, 
refuses,  vacates  or  modifies  an  Injunction; 
that  grants  or  refuses  a  new  trial;  or  that 
confirms  or  refuses  to  confirm  tbe  report  of 
a  referee,  or  that  sustains  or  overrules  a  de- 
murrer. <3)  An  order  that  involves  tbe  mer- 
its of  an  action  or  some  part  thereof,  but 
shall  have  no  Jurisdiction  unless  the  amount 
or  value  in  controversy  exclusive  of  costs  In 
civil  actions  exceeds  one  hundred  dollars  and 
In  misdemeanors.  And  In  cases  involving 
the  tax  or  revenue  laws,  or  the  titie  to  real 
estate,  or  an  action  for  damages  In  whlcbk 
slandei-,  libel,  malicious  proaecution  or  false 
imprlBonment  Is  dedared  npon^or  tbe  Goit- 
Digitized  by  CjOOglC 


«52 


78  PACIFIC 


REPORTER. 


(Ebil 


«tltutIon  of  this  state,  or  the  Constitution, 
.laws  or  treaties  of  the  United  States,  and 
when  the  Judge  of  the  district  or  superior 
'Court  trying  any  case  InTolrlng  leas  than  one 
bundred  dollars  shall  certify  to  the  supreme 
«ourt  that  the  case  Is  one  belonging  to  the 
excepted  classes." 

Observing  the  well-known  rules  for  the 
construction  of  statutes,  it  Is  plain,  from  the 
Arrangement  of  the  subdivision  of  section 
4K>19,  and  from  a  careful  reading  and  analysis 
of  the  language  used,  that  It  was  the  inten- 
sion of  the  Legislature  to  extend  and  give  to 
the  Supreme  Court  Jurisdiction  to  review 
cases  such  as  proceedings  In  divorce,  the  re- 
moval of  one  from  office,  and  all  controver- 
sies Involving  personal  rights  or  status,  and 
All  those  matters  mentioned  in  said  section, 
«xcept  where  limitations  are  imposed  by  sub- 
^livlsion  8.  Subdivision  3  was  designed  to 
relate  to  cases  susceptible  of  a  money  val- 
uation. It  was  evidently  the  Intention  of  the 
Legislature  by  subdivision  3  to  place  a  limi- 
tation on  the  right  of  the  Supreme  Court  to 
review  cases  susceptible  of  a  money  valua- 
tion only  when  the  amount  in  controversy, 
exclusive  of  costs,  is  less  than  $100.  Sub- 
division 3  provides,  however,  for  a  review 
by  the  Supreme  Court  of  certain  cases  where 
the  amount  involved,  exclusive  of  costs,  is 
less  than  $100.  These  excepted  cases  are 
therein  speciQcally  enumerated,  and  are 
"cases  Involving  the  tax  or  revenue  laws,  or 
the  title  to  reol  estate,  or  an  action  for  dam- 
Ages  In  which  slander,  libel,  malicious  pros- 
ecution or  false  Imprisonment  Is  declared 
upon,  or  the  Constitution  of  this  state  or  the 
Constitution,  laws  or  treaties  of  the  United 
States";  but  these  specially  enumerated  ca- 
■sea  where  the  amount  Involved,  exclusive  of 
costs,  is  less  than  $100,  are  not  reviewable 
by  the  Supreme  Court  unless  the  trial  Judge 
shall  certify  to  the  Supreme  Court  that  the 
case  belongs  to  the  enumerated  and  excepted 
class. 

Returning  to  the  case  on  its  merits,  ap- 
tiellate  courts  have  such  Jurisdiction  on  ap- 
peal as  is  provided  by  statute.  ■  The  right  to 
an  appeal  from  the  probate  court  to  the  dis- 
trict court,  and  the  grounds  for  which  ap- 
(leals  may  be  taken,  are  found  in  section 
2994,  Oen.  St  1901.  Among  other  grounds 
therein  provided  for  which  an  appeal  may  be 
talcen  to  the  district  court  is  that  found  In 
subdivision  9,  which  reads:  "On  orders  re- 
voking letters  testamentary  or  of  adminis- 
tration." No  express  provision  Is  made  by 
statute  for  an  appeal  from  the  probate  court 
to  the  district  court  on  orders  refusing  to 
revoke  letters  testamentary  or  of  adminis- 
tration. When  the  Legislature  in  express 
terms  provided  for  an  appeal  on  orders  re- 
voking letters  testamentary  or  of  adminis- 
tration, there  was  then  before  It  for  consid- 
eration the  whole  matter  of  the  effect  of 
revoking  and  refusing  to  revoke  such  let- 
ters. It  was  seen  Qt,  in  express  terms,  to 
glTe  the  right  of  appeal  to  the  executor  or 


administrator  when  his  letters  were  revok- 
ed. No  such  provision  for  appeal  in  express 
terms  having  l>een  given  In  cases  where  the 
probate  court  upon  application  refused  to 
revoke  letters  testamentary  or  of  adminis- 
tration, tt  must  be  assumed  it  was  by  the 
L^slatnre  deemed  best  that  such  proceed- 
ing sbonld  be  flnal  with  the  probate  court 
The  statute  inovldes  no  appeal  to  the  dis* 
trlct  court  from  an  order  of  the  probate  court 
refusing,  upon  application,  to  revoke  iettos 
testamentary  or  of  administration. 

Judgment  affirmed.  AU  the  Justices  con- 
currlnit 


GRAY  T.  STEWART. 
(SupreoM  Court  ta  Eansaa.    Dea  1,  1901) 

OOItVICTB  — FBOPEBTT  BIGHTS— rOBECI.OStTBB— 
DEATH  SXNTENCB. 

1.  A  Statute  In  derogation  of  the  natural  ri^ 
of  a  person  to  hold  and  manage  Us  own  propw 
t7  most  tw  strictly  construed. 

2.  One  convicted  of  murder  in  the  first  de- 
gree, and  sentenced,  under  the  statute  as  it 
now  exists,  to  suffer  death,  to  be  inflicted  at  a 
time  to  be  appointed  by  the  Govemw  after  the 
expiration  of  a  year  from  the  time  of  his  con- 
viction, ]i  not  thereby,  during  the  time  of  hia 
detention  in  the  penitentiary,  rendered  incapable 
of  managing  bis  own  estate.  Such  a  senteoce 
Is  not  one  of  imprisonment  for  life,  nor  for  a 
term  less  than  hla  natural  life. 

3.  During  imprisaoment  In  penitentiary  of 
one  convicted  of  murder  in  the  first  degree,  an 
order  of  sale  was  issued  upon  a  judgment  of 
foreclosure  rendered  against  him  before  such 
imprisonment.  Tiie  land  was  solil  the  sale  con- 
firmed, and  a  sherlGTs  deed  issued.  Held,  that 
such  judgment  did  not  tiecome  dormant  bj  rea- 
Bon  of  such  imprisonment,  and  that  such  pro- 
ceedings and  deed  were  not  void.  Held,  farihpr, 
that  neither  section  337  nor  338  of  the  Crim- 
inal Code  applies  to  such  a  sentence.  The  cam 
of  Ashmore  v.  McDonald  (Kan.)  16  Pa&  637, 
overruled. 

(Syllabus  by  the  Conrt) 

Error  from  District  Court,  Sumner  CJood- 
ty;  James  Lawrence,  Judge. 

Action  by  Anderson  Gray  against  Lnelia 
F.  Stewart.  Judgment  for  defendant  and 
plaintiff  brings  ^rror.  Affirmed. 

S.  'W.  Sbattnck,  Jr.,  and  Conly  A  Conly. 
for  plaintiff  in  oror.  IQd.  T.  Hackney  and 
Km  Harris,  for  defendant  in  mm. 

CUNNINOHAM.  J.  The  assignment  of 
error  in  this  case  is  tiie  sustaining  of  the 
motion  of  defendant  below  for  Judgment 
tq)on  the  pleadings  and  in  rendering  such 
Judgment  for  defendant.  The  petition  wsi 
one  In  statutory  form  In  ejectment,  with  s 
second  cause  of  action  for  rents  and  proDts. 
The  answer  pleaded  as  Justlflcation  for  tlie 
defendant's  possession  a  sheriff's  deed, 
"which  deed  was  duly  ezecated  and  detlT- 
wsd  to"  defendant's  grantors,  and  was  ba»- 
ed  npon  a  foreclosure  of  two  mortgages;  tiie 
steps  In  which  foreclosure  action  were  set 
out  In  detail.  The  reply  spedflcally  admit- 
ted the  giving  of  the  mor^ages  by  ttw 
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phitotti^  Ott  eommencemeiit  ox  the  foreclo- 
mire  aettoa  thereon,  the  due  rendition  of 
ludgmentR  of  foieclotare,  but  denied  the 
other  altegatlone  of  the  aniwer.  The  denial, 
however,  was  not  verified.  Br  way  of  avold- 
ance  of  the  validity  of  the  BberUTB  deed  the 
reply  further  alleged  that  the  plaintiff,  An- 
derson Gray,  was,  prior  to  the  rendition  of 
the  Judgments  of  foreclosure,  convicted  ot 
the  crime  of  murder  In  the  first  degree,  and 
sentenced  under  such  conviction,  as  provided  j 
by  statute;  to  be  confined  at  hard  labor  In  the  j 
penitentiary  for  one  year,  and  then  to  be  j 
flExecuted  hanging,  upon  the  ordo*  of  the 
Oovnnor  tosued  therefw;  that  after  the 
rendition  of  the  Judgment  In  the  foreclosure 
case,  and  before  the  Issuance  of  the  order 
of  sale,  the  sale  thereunder,  the  confirma- 
tion thereof,  and  the  execution  of  the  sher- 
iff's deed  under  which  the  defendant  claim- 
ed. Gray  was  taken  to  the  penitentiary,  and 
there  confined  during  this  time.  He  was 
aubseqnentiy  pardoned,  and  restored  to  his 
dvU  rights.  The  claim.  In  short.  Is  ttiat  by 
reason  of  his  sentence  and  the  imprisonment 
thereundo:  at  the  time  of  the  proceedings 
subsequent  to  the  rendition  of  the  Judgment 
In  the  foreclosure  case  such  proceedings 
were  void  and  In^ectual  to  transfer  tbe 
title  of  the  Mnd  In  controversy  from  Gray  to 
the  purchaser  at  the  sheriff's  sale,  there 
having  been  no  revivor  of  tbe  fcneclosure 
action  as  against  Gray.  This  brings  us  to 
the  consideration  of  sections  337  and  838  of 
the  Code  ot  Criminal  Procedure;  for  unless, 
by  the  .terms  of  these  sections,  the  Judgment 
In  tbe  foreclosure  case  became  dormant,  tbe 
sale  proceedings  thereunder  and  the  sberUTs 
deed  were  end  are  good  and  convey  title. 
If,  however,  the  Judgment  became  dormant 
by  reason  of  such  sentence  and  Imprison- 
ment then  the  sherUTs  sale  and  deed  con- 
veyed no  title,  no  revlvw  having  been  had. 
Section  337  Is  as  follows:  "Whraiever  any 
person  shall  be  Imprisoned  under  a  sentence 
of  imprisonment  for  life,  his  estate,  property 
and  effects  disll  be  administered  and  dis- 
posed of  in  all  respects  as  if  he  were  nature 
ally  dead."  Section  838:  "Whenever  any 
person  shall  be  imprisoned  In  the  penitenti- 
ary for  a  term  less  than  his  natural  life,  a 
trustee  to  take -charge  of  and  manage  bis 
estate  may  be  appointed  by  the  probate 
court  of  tbe  county  in  which  said  convict 
last  resided."  By  the  terms  of  the  statute 
(sections  258,  269,  Cr.  Code)  the  sentence 
Imposed  upon  one  convicted  of  murder  in 
the  first  degree  Is  that  he  suffer  death,  the 
same  to  be  Inflicted  at  a  time  a^lnted  by 
the  Governor,  not  less  than  one  year  f»m 
ilie  time  at  eonvictlcm,  and  until  such  time 
tbe  convicted  man  is  to  be  safely  k^t  by  the 
warden  of  tbe  penitentiary.  Now,  we  think 
this  sentuice  does  not  fall  within  the  terms 
of  elthw  section  337  or  338.  The  convict 
clearly  was  not  Imprisoned  undw  a  sentence 
for  life.  His  Imprisonment  may  be  for  life 
If  bis  execution  Is  not  ordered,  but  his  sen- 


tence was  not  for  life.  Neither  was  be  im- 
prisoned under  a  sentence  for  a  tenn  leso 
than  his  natural  life.  The  sentence  was  one 
of  death.  The  detention  in  the  penitentiary 
was  something  Incidental  to  the  sentence, 
and  pending  the  carrying  out  of  the  sen-^ 
tence.  It  will  not  be  contended,  were  tbe 
sentence  of  death  to  be  Inflicted  presently 
by  the  shorlff  of  the  county,  as  provided 
prior  to  the  enactment  of  the  present  law. 
that  the  provlslms  of  either  of  these  sections 
would  operate.  The  detention,  however,  of 
the  condemned  man,  would  be  no  dUCEerent 
In  quality  In  the  one  case  than  In  the  other. 
These  sections  were  the  law  long  before  tbe 
adoption  of  the  present  provision  relative  to 
the  ^ecutlon  ot  one  condemned  to  suffer 
capital  punishment,  and,  of  course,  were  not 
then  applicable.  Being  In  derogation  of  the 
natural  rights  of  persona  to  hold  and  man- 
age their  own  property,  the  sections  must 
be  strictly  construed,  and  their  pro^slons 
extended  no  farther  than  the  clear  Import 
of  their  terms  require.  In  this  they  are 
analofpms  to  the  case  where  a  spendthrift 
Is  deprived  statutory  proceedings  of  his 
natural  right  to  manage  his  own  property. 
Smith  V.  Spooner,  3  Pick.  229:  Jones  v.  Sem- 
ple,  91  Ala.  .182,  8  Sonth.  557;  StroQR  v. 
Bln^ard,  B  Conn.  357.  This  doctrine  is  Inlfl 
down  In  Black  on  Construction  and  Interpro- 
tatlon  of  liSws,  p.  800:  Endllch  on  Intcr^ 
pretetlon  of  Statutes,  f  340;  Sutherland  on 
Statutory  Construction,  i  866;  Am.  &  En^. 
Encyc.  of  Law  (2d  Sd.)  vol.  26,  p.  661.  W» 
are  aware  that  the  case  of  Ashmore  v.  Mc~ 
Donsld.  a  Kansas  commissioners*  decision, 
rep<Mi£d  In  16  Pac.  687,  not  found  in  the 
Kansas  Reports,  announces  a  view  contrary 
to  tbe  above.  In  this  case,  however,  It  does; 
not  appear  that  the  terms  of  tlie  two  sections 
quoted  were  critically  consirlered.  Tbey  cer- 
tainly were  not  commented  upon  nor  dis- 
cussed either  In  tbe  opinion  or  In  tbe  briefs 
of  the  attorneys  In  tbe  case..  It  seems  to 
have  been  assumed  by  attorneys  for  both 
parties  as  well  as  In  the  opinion  that  the 
terms  of  one  or  the  other  of  these  sections 
applied  to  the  estate  of  one .  convicted  of 
murder  to  the  first  degree.  The  Judgment  of 
the  commissioners  in  this  case  was  reversed 
by  this  court  in  39  Kan.  669, 18  Pac.  821,  but 
up<m  a  point  which  did  not  involve  the  con- 
sld«ation  of  the  statute  now  under  view. 
The  court,  however,  does  there  say  to  a  very 
Inddentel  and  subordinate  manner  without 
discussion,  and  apparently  without  any  con^ 
sideratton,  that  ttie  commissioners*  decision 
would  be  correct  were  It  not  for  the  mattei-s 
discussed  to  Its  opinion.  It  is  also  true  that 
the  court  to  the  cases  of  Seeley  v.  Johnson; 
61  Kan.  84a  69  Pac.  631.  78  Am.  St  Rep. 
814,  and  Uanley  r.  P&A  (Kan.)  76  Pac.  557. 
to  referring  to  tbe  case  ot  Ashmore  v.  Mc- 
Domtld,  assumed  that  tbe  sentence  there  was 
one  for  life,  and  hence  that  the  terms  of 
section  837  applied,  following  to  the  wake  of 
the  assumption  to  that  case  without  discus- 
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slon  or  thoni^t  We  are  convinced  that  the 
question  now  under  jconaideratlon  has  never 
before  received  conslderaticm  at  the  hands 
of  tlie  court  It  may  be  urged  that  tbsi  need 
for  the  appointment  of  a  trustee  and  the 
-revivor  of  a  Judgment  Is  as  great  where  one 
Is  confined  In  the  penitentiary  pending  his 
execntlon  as  though  he  were  sentenced  to 
the  term  of  one  or  more  years  as  punish- 
ment. That  may  be  so,  but,  if  the  statute, 
strictly  construed,  does  not  so  provide,  the 
•  discussion,  so  far  as  we  are  concerned,  must 
end.  The  question  is  one  for  the  Legis- 
lature, and  not  the  courts.  We  bold  tliat 
the  ccmflnement  of  Gray  In  the  penitentiary 
under  the  sentence  imposed  did  not  cause 
the  judgment  of  foreclosure  against  him  to 
become  dormant,  not  require  the  appoint- 
ment of  a  trustee,  and  hence  tiiat  the  pro- 
ceedings under  such  Judgment  which  ripen- 
ed Into  a  sheriff's  deed  were  valid,  and  vest- 
ed an  indefeasible  title  to  the  land  In  the 
.purchaser. 

A  point  is  .sought  to  be  made  arising  out 
•of  the  denial  in  the  reply  -of  one  ot  titie 
deeds  in  the  chain  of  conveyance  from  the 
purchaser  at  the  sheriff's  sale.  This  claim 
Is  without  merit,  for  It  Is  admitted  In  the 
reply  that  Btewart  la  In  possession,  claim- 
ing under  the  title  do-ived  by  the  sheriff's 
deed.  Therefore,  having  found  the  sheriff's 
deed  good,  of  course  she  Is  entitled  to  retain 
such  possession;  and,  besides,  the  plaintiff 
must  recover  on  the  strength  of  his  own. 
title.  That  having  teen  divested  from  him 
tij  the  sherUTs  deed,  he  cannot  recover  even 
-though  the  defendant  may  have  nothing  but 
possession. 

The  Judgment  of  the  lower  court  will  be 
«ffirmcil  All  the  Justices  concurring. 


-STATE  «z  rel.  OOLEMAK,  Atty.  Gen.,  T. 
-  TBINELB. 

(Supreme  Conrt  of  Kansas.   Dec  1^  1001) 

<IU0  WABBANTO—COUITTT  ATTOBNBT— MIBCOM- 
DUCT  IN  OFFICE— BUBDBN  OP  PEOOF— PBOSE- 
ODTION  FOB  OFFENSES— VIOLATIONS  OF  PBO- 
HIBITOBT  UW— EVIDBNOB. 

1.  In  an  action  of  quo  warranto  to  remove 
-from  office  a  county  attorney  charged  with  vio- 
lating his  duty  In  respect  to  the  enforcement 
of  the  prohibitory  liouor  law,  the  Issue  of  pri- 
mary importance  Is  tnat  concerning  the  defend- 
ant's sood  faith  In  his  official  conduct. 

2.  Upon  the  trial  of  such  an  action  the  law 
presumes  that  the  defendant  acted  io  good  faith 
in  all  the  matters  charged  against  him,  and  the 
burden  rests  upon  the  state  to  show  otherwise 
by  a  preponderance  of  the  evidence. 

3.  A  county  attorney  is  not  obliged  to  insti- 
tute proceedings  for  the  punishment  of  offend- 
ers against  the  prohibitory  liquor  law  upon  his 
own  knowledge,  but,  whenever  notified  by  an 
officer  or  other  person  of  any  violation  of  that 
law,  it  is  his  duty  forthwith  diligently  to  exer- 
cise all  the  authority  conferred  upon  him  by 
law  for  the  purpose  of  disclosing,  prosecuting, 
and  punistiinir  the  offender. 

4.  Upon  the  trial  of  an  action  of  the  char- 
acter referred  to  in  paragraph  1.  evidence  that 
saloons  ware  run  openly  and  publicly  in  the  de- 


fendant's connty  Is  relevant,  as  bearing  upon 
his  motives  in  dealing  with  specific  offenses  of 
which  he  had  been  dnly  notified. 

6.  If  a  county  attorney  be  notified  of  a  vir^ 
lation  of  the  prohibitory  Uguor  law,  and  be  fur- 
nished with  the  names  of  witnesses  by  whom 
the  fact  of  vaA  violation  may  be  established,  he 
cannot  onneceEsarily  delay  an  investigation  of 
the  matter  or  a  prosecution,  if  the  facts  war- 
rant, merely  because  the  city  in  which  the  of- 
fense occurred,  is  about  to  institute  or  has  In- 
stituted proceedings  onder  its  ordinances  for 
punishing  tlie  offenses.  Hia  duties  are  not  dis- 
chargeable by  the  city  authorities,  and  a  city 
prosecution  is  not  a  mere  substitute  for  a  prose- 
cution by  the  state. 

O.Tba  evidence  in  this  ease  canvassed,  and 
declared  to  be  InsufiSclent  to  warrant  tlie  de- 
fendant's removal  from  office. 

Syllabus  by  th«  Court) 

Quo  warranto  by  the  etate,  on  relation  (tf 
O.  O.  Coleman,  Attorney  General,  against 
Henry  O.  IMukle.  Judgment  for  defendaat. 

O.  0.  Coleman,  Atty.  Qea.  (B.  a  Warfel 
and  Wdch  ft  Welch,  of  counsel),  for  plain- 
tiff. 

BURCH,  J.  This  action  la  original  in 
tUs  court  It  was  brought  by  the  state  of 
Kansas,  on  the  relation  of  the  Attorney 
General,  for  the  removal  from  office  of 
Henry  O.  Trinkle,  the  county  attorney  of 
LIna  county.  The  petition  contains  four 
arate  accusations,  which  may  be  summar- 
ized briefly  as  follows: 

(1)  That  one  Henry  Tyler  and  four  other 
individuals  named  were,  within  the  defend- 
ant's term  of  office,  engaged  In  the  wlUful 
and  notorious  sale  of  Intoxicating  Uquor  In 
violation  of  law  In  the  defendant's  county: 
that  the  facts  of  such  violations  were  well 
known  by  the  defendant  from  Information 
received  from  others,  as  well  as  from  bis 
own  t)b8ervation  and  experience;  that;  with 
knowledge  of  the  facts,  he  neglected  and 
refused  to  prosecute  the  offenders;  and  that, 
by  giving  them  Information  of  complaints 
against  them,  he  encouraged  them  to  con- 
tinue to  violate  the  law. 

(2)  That  on  a  day  named  Mrs.  Delia  M. 
Adams  and  Mrs.  Emma  W.  Morse  person- 
ally notifled  the  defendant  that  the  provi- 
sions of  the  prohibitory  liquor  law  were 
being  violated  by  one  Harry  Tyler,  furnish- 
ed the  defendant  with  a  list  of  witnesses 
by  whom  such  violation  might  be  establish- 
ed, and  requested  him  to  Inquire  into  the 
facts,  and,  If  the  Information  given  were 
found  to  be  correct,  to  prosecute,  but  that 
the  defendant,  knowing  from  personal  ob- 
servation  and  otherwise  that  Tyler  was  vio- 
lating the  law,  refused  to  accept  the  list  of 
names  tendered,  and  refused  to  take  any 
legal  action  whatever  in  the  premises. 

(3)  That  on  the  day  referred  to  In  the  sec- 
ond charge  the  city  marshal  of  Moimd  City 
personally  informed  the  defendant  that  Har- 
ry Tyler  was  violating  the  law,  offered  the 
defendant  a  list  of  witnesses  by  whom  snch 
violation  could  be  established,  and  requested 
him  to  take  snch  action  as  the  law  required. 
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ttut  tbnt  the  defendant  refused  and  neglect 
ed  to  more  In  tbe  matter. 

(4)  That  upon  tbe  complaint  of  tbe  mayor 
tbe  ^tj  ot  Preacott  tbe  d^ndant  did 
\7rlte  and  file  In  the  dletrlct  court  an  In- 
formation against  one  Van  Brlttlngham  for 
violating  the  prohibitory  liquor  law,  and 
that  a  Bdsnre  of  Uqoors  under  the  warrant 
-which  was  Issued  followed;  that  the  defend* 
ant  advised  and  requested  tbat  personal 
service  of  tbe  warrant  be  not  made,  but  that 
the  sheriff  rejected  the  advice  and  refused 
tbe  request;  tbat,  at  the  solldtatltm  of  the 
defendant,  Tan  Brittingbam  paid  to  the  city 
of  Preseott  the  sum  of  flOO,  and  entered 
Into  a  written  agreement  to  refrain  from 
violations  of  tiie  law  and  generally  to  be  a 
good  citizen;  that  tbe  mayor  and  ctly  coun- 
cil of  Preseott  then  petitioned  tbat  the  case 
be  dismissed,  and  that  tbe  defendant  cor- 
ruptly agreed  to  dismiss  it;  tbat  Van  Brlt- 
tlngham paid  to  the  defendant  tbe  sum  of 
$190  as  a  reward  and  bribe  to  influence  bis 
conduct  as  county  attorney,  pursuant  to 
which  be  did  move  to  dismiss  the  action; 
tbat  the  defendant  bad  reason  to  know  and 
did  know  at  tbe  time  he  filed  tbe  motion  to 
dismiss  tbat  Van  Brittingbam  was  guilty, 
and  that  his  guilt  could  be  proven;  tbat  tbe 
arrangement  to  dismiss  had  beon  brought 
about  by  tbe  defendant;  and  that  his  con- 
duct was  corruptly  influenced  by  the  desire 
to  sbieid  and  protect  Van  Brlttlngham  from 
tbe  penalty  of  his  crimes,  and  by  the  cor- 
rupt receipt  of  tbe  money  referred  to. 

Tbe  defendant  answered  fully,  denying  all 
charges  of  corruption.  Improper  motive,  and 
wrongful  purpose,  denying  the  truth  of  tbe 
principal  facts  alleged  ognlnst  hitn,  explain- 
ing others,  and  setting  forth  additional  facts 
in  justification  of  bis  conduct. 

Upon  the  Issues  thus  presented,  evidence 
has  been  taken  and  submitted,  and  tbe  cause 
bas  been  orally  argued  by  counsel  both  for 
the  state  and  for  the  defendant.  After  due 
consideration  of  the  questions  Involved,  the 
court  has  reached  the  conclusion  that  the 
state  cannot  prevail.  Because  those  ques- 
tions belong  almost  entirely  to  tbe  domfllo 
of  fact,  an  exhaustive  discussion  of  the  case 
would  be  nnprofltable.  But  because  of  its 
importance,  some  statement  relating  to  mat- 
ters of  primary  algniflcance  Is  doubtless  due. 

The  statutory  basis  of  the  action  la  found 
In  section  1862,  Oen.  St  1901,  which  reads 
as  follows:  "If  any  board  of  county  com- 
mlMloners,  or  any  commissioner,  or  any  oth- 
er county  officer,  shall  neglect  or  refuse  to 
perform  any  act  which  It  la  his  duty  to  per^ 
form,  or  ahall  corruptiy  or  opprei^sively  per- 
form any  such  duty,  he  shall  forfeit  his  of- 
fice, and  shall  be  removed  therefrom  by 
civil  action  in  the  manner  provided  in  the 
Code  of  Civil  Procedure."  Before  his  In- 
duction to  office  can  take  place,  a  county  at- 
torney is  required  to  take  an  oath  to  support 
tbe  ConetituUon  of  the  United  States  and  the 
Constitution  of  the  state  of  Kansas,  and 


faithfully  to  discharge  tbe  duties  of  bis  of- 
fice. Gen.  St  1001,  |  4283.  It  is  tbe  duty 
of  tbe  county  attorney  to  appear  In  the  sev- 
eral courts  of  bla  coun^,  and  to  prosecute 
on  behalf  of  tbe  people  all  criminal  suits, 
applications,  or  motions  arising  under  the 
laws  of  tbe  state  in  which  tbe  state  oe  .bis 
county  Is  a  party  or  Is  Interested.  Gen.  St 
1001,  {  177*7.  He  li  tbe  legal  adviser  of  all 
civil  officers  of  bis  conn^,  and  Is  forbidden 
to  receive  any  fee  or  re^rard  for  bis  serv- 
ices from  any  person,  except  such  as  are 
aUowed  by  law.  Gen.  St.  1001,  H  1779, 
1780.  Special  definitions  of  bis  duty  regard- 
ing the  prosecution  of  liquor  cases  are  in- 
cluded in  tbe  atetutes  relating  to  tbat  sub- 
ject If  the  county  attorney  be  notified  by 
an  officer  or  other  person  of  any  violation 
of  the  prohibitory  liquor  law,  it  Is  bis  duty 
forthwith  dillgeatly  to  Inquire  Into  tbe  facts 
of  such  violation,  and  for  tbat  purpme  ex- 
traordinary powers  have  been  conferred  up- 
on him.  Gen.  St  1901,  |  2472.  If  tbe  In- 
quiry disclose  the  fact  tbat  an  offense  bas 
been  committed,  be  must  InsUtdte  proceed- 
ings for  its  punishment  Gen.  St  1901,  { 
2473.  It  is  bis  duty  dlllgentiy  to  prosecute 
any  and  all  persons  violating  any  of  the 
provisions  of  the  prohibitory  liquor  law  In 
his  county,  and.  If  be  fall,  neglect  or  refuse 
faithfully  to  perform  any  duty  Imposed  upon 
him  by  tbat  law,  he  Is  subject  to  fine  and 
imprisonment  as  In  ordinary  cases  of  mis- 
demeanor; and,  if  he  be  convicted  of  a  dere- 
liction of  duty,  he  forfeits  his  office,  as  a 
part  of  the  penalty.    Gen.  St.  1901,  S  2476. 

From  this  It  is  apparent  the  legislature  de- 
mands that  tbe  county  attorney  shall  meas- 
ure up  to  the  full  height  of  a  lofty  standard 
of  duty.  He  la  appointed  to  keep  guard 
in  front  of  sacred  temples;  he  la  the  ex- 
ponent and  defender  of  the  social  order; 
through  him  the  law  and  the  administration 
of  Justice  must  be  vindicated;  his  official 
character  must  be  the  very  Incarnation  of  re- 
spect for  law  and  obedience  to  law;  and,  If 
he  turn  traitor  to  his  oath,  he  becomes  a 
moral  perjurer,  aud  degrades  himself  to  the 
level  of  a  criminal.  In  the  conduct  of  his  of- 
fice the  county  attorney  need  acknowledge  no 
master  but  Uie  law.  He  may  close  his  ears  to. 
every  kind  of  constraining  clamor  so  long 
as  he  pursues  no  policy  except  that  which 
duty  prescribes.  He  must  be  accorded  a  rea- 
sonable discretion  In  directing  the  business 
of  his  office,  and  some  scope  must  he  conced- 
ed to  him  for  the  exercise  of  hla  best  Judg- 
ment in  respect  to  many  matters  committed 
to  his  charge.  Including  even  the  commence- 
ment and  the  dismissal  of  cases.  But  this 
discretion  must  always  obey  the  promptings 
of  probity  and  the  unfeigned  desire  to  accom- 
plish the  legislative  will.  His  judgment 
must  be  candid,  honest  and  sincere,  and  his 
conduct  must  be  undlssembllngly  consonant 
with  the  ohilgationa  of  his  oath.  The  dis- 
tinguishing characteristic  of  every  official  act 
must  be  genuine  good  faith.  Tbe  Jaw  pre- 
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9umes  that  the  defendant  In  this  case  con- 
ducted himself  In  the  manner  described  with 
reference  to  all  the  matters  charged  against 
bim,  and  the  burden  tests  upon  the  state  to 
show  the  contrary  to  be  true,  by  a  prepoD- 
derance  of  the  evidence. 

The  first  and  second  of  the  cbargoi  contain- 
ed in  the  petition  impute  to  the  defendant 
knowledge  of  violations  of  the  prohibitory 
liquor  law  In  bis  county,  from  personal  ob- 
servation and  experience.  If  these  accnsa- 
tlons  were  proved  to  be  true^  they  would  not 
of  themselves  entail  forfeiture  of  office  In 
the  event  of  a  failure  to  prosecute.  The 
precise  question  was  passed  upon  by  this 
court  In  the  case  of  State  ex  rel.  v.  Foster, 
32  Kan.  14,  8  Pac.  634.  In  ruling  upon  the 
admission  of  testimony  in  that  case,  Chief 
Justice  Horton  said:  "We  do  not  under- 
stand the  law  to  require  a  county  attorney, 
of  his  own  knowledge,  to  commence  crim- 
inal prosecutions;  but  we  do  understand 
that,  when  be  has  received  notice  from  'any 
officer  or  other  person*  of  the  violation^  of 
the  law,  be  shall  forthwith  diligently  inquire 
Into  the  facts  of  such  violation,  and  If,  upon 
Inquiry,  he  ascertain  that  the  law  has  been 
violated,  he  shall  file  a  complaint  as  pre- 
scribed by  the  statute.  *  *  *  A  motioil 
Is  also  made  to  strike  out  all  the  testimony 
tending  to  show  that  parties  bad  seen  the 
defendant  in  saloons,  and  also  had  seen  him 
drinking  therein.  We  think  It  competent  to 
'  Introduce  evidence  of  this  kind  to  show  that, 
after  tlie  county  attorney  received  notice 
that  certain  parties  were  violating  the  law, 
he  had  actual  notice  thereof  from  his  own 
personal  knowledge.  Tbls  tends  to  show  his 
motives  In  the  prosecution  of  the  cases  men- 
tioned in  the  petition,  and  may  have  some- 
thing to  do  In  disclosing  his  Intent  in  dis- 
missing the  cases  against  the  parties  vio- 
lating the  law."  And  In  charging  the  jury 
the  law  was  announced  In  the  following  lan- 
guage: "There  has  been  evidence  introduced 
In  this  case  tending  to  prove  the  defendant 
visited  tile  various  saloons  kept  and  operated 
by  the  parties  mentioned  In  the  petition,  and, 
from  bis  own  observation  and  experience, 
knew  all  the  persons  charged  were  guilty  of 
violations  of  the  provisions  of  the  prohibitory 
act.  Evidence  has  also  been  introduced  tend- 
ing to  prove  no  prosecutions  were  commen- 
ced by  the  defoidant  against  any  of  the 
parties  selling  intoxicating  liquors  In  Saline 
county  in  violation  of  law,  and  also  evidence 
has  been  offered  tending  to  prove  the  saloons 
were  run  and  operated  In  that  county  openly 
and  publicly.  This  character  of  evld^ce  has 
been,  admitted  to  show  the  motives  of  the 
defendant,  but  not  for  the  purpose  to  have 
you  understand  that  it  was  his  duty  upon  his 
own  knowledge,  to  commence  prosecutions  or 
file  complaints.'*  No  attempt  has  been  made 
to  show  that  the  defendant  was  Informed  of 
violations  of  the  law  by  any  of  the  parties 
named  in  the  first  chaise,  except  Tyler.  The 
ouly  uotilictiUous   be   received  concerning 


I^ler  are  those  specifically  referred  to  lo 
the  second  and  tlilrd  charges.  Tber»  la  no 
evidence  that  the  defendant  ever  gave  notice 
to  any  of  the  parties  named  In  the  first 
charge  of  complaints  made  against  them,  or 
ever  encouraged  tbem  to  violate  the  law,  and 
the  bearing  upon  the  conduct  of  the  county 
attorney  of  the  fact  that  violations  of  the 
law  wore  open  and  notorlons  Iq  his  county  Is 
fully  covered  by  the  instructions  to  the  jury 
in  the  Foster  Case.  Therefore  the  first 
charge  bas  not  been  sustained. - 

The  second  and  third  charges  may  be  dis- 
cussed together.  The  defendant  did  not  re- 
fuse to  acc^  the  list  of  witnesses  tendered 
htm  by  Mrs.  Morse  and  Mrs.  Adam^  Th^ 
desired  to  keep  the  original  list,  but  the  de- 
fendant made  a  copy  of  it  when  it  was  pre- 
sented to  blm,  and  said  he  would  Investigate. 
The  list  of  witnesses  furnished  by  the  ma^ 
dial  waa  identical  with  the  other.  When  It 
was  shown  to  the  defendant  he  nld  be 
would  see  the  marshal  again.  On  the  fol- 
lowing day,  or  on  the  secqnd  day  following, 
Tyler  left  the  county,  and  has  not  since 
retnmed.  The  defendant  avers  ignorance 
of  his  whereabouts,  and  the  state  does  not 
show  that  he  can  be  reached  Mther  by  a 
warrant  or  by  a  requisition.  From  al)  tbe 
evidence,  tbe  court  to  unable  to  say  that  the 
delay  was  unreasonable  or  was  occasioned 
by  ft  desire  to  evade  the  i»aformance  of 
duty. 

In  bis  answer  tbe  defendant  pleaded  ftcts 
showing  a  virtual  and  apparoitly  commend- 
able co-operation  with  the  city  authorities 
of  Mound  City  In  respect  to  the  prosecution 
of  Tyler,  whereby  Uie  <Aty  was  to  proceed 
first,  on  account  of  the  long  time  Interven- 
ing before  a  term  of  the  district  court,  and 
tbe  claimed  tmpractleablll^  of  a  prosecution 
before  a  justice  of  the  peace  under  lor&l 
conditions.  The  evidence  does  not  support 
tbe  answer  to  its  full  extent,  and,  tbongb 
the  whole  matter  was  immedlatdy  cut  abort 
by  Tyler's  disappearance.  It  to  proper  to 
observe  that  the  duties  of  the  county  attcff^ 
ney,  as  the  representative  of  the  state,  are 
not  dischargeable  by  the  dty,  and  a  city 
prosecution  cannot  be  made  a  mere  substi- 
tute for  a  prosecution  by  the  state.  Cltiei 
may  provide  by  ordinance  for  tbe  prohibi- 
tion of  the  sale  of  intoxicating  liquors  con- 
trary to  tow,  and  the  suppression  of  liquor 
nuisances.  Gen.  St  1901,  {  2499.  But  if 
the  mayor,  marshal,  police  judges  or'poUce 
officer  of  any  city  or  town  have  notice  or 
knowledge  of  any  violation  of  tbe  problb- 
itory  liquor  tow,  he  Is  subject  to  fine  and  for- 
feiture ot  office  unless  he  notl^  Uie  counts 
attorney  of  the  fact  of  such  violation,  and 
furnish  him  tbe  names  of  uiy  witnesses 
within  hto  knowledge  by  ^om  the  fact 
of  such  vlototlon  may  be  established.  Gen 
St  1001,  I  2462.  Upon  the  receipt  of  sach 
notice  and  fbe  names  of  such  witnesses,  It 
to,  of  course,  the  duty  of  the  county  attomej 
to  procpcd,  and  the  mere  fact  of  a  contem- 
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plated  nr  pending  prosecotlfm  the  city 
ia  not  nifficlent  to  stay  hla  band  or*to  tx- 
cQse  Inactlvl^. 

The  evldrace  nnder  the  fourth  charge  !■ 
Insufficient  to  show  cause  for  a  forfeiture 
of  the  defendant's  office  on  account  of  the 
circumstances  connected  with  the  arrest  of 
Tan  arlttlngham.  At  the  time  of  the  ar^ 
res^  the  prosecuting  witness,  wlio  was  the 
mayor  of  the  dty  in  which  Van  Brlttlngham 
had  bera  operating,  was  endeaTorlng  to  pro* 
cure  a  dismissal  of  the  case.  He  alncra«ly 
desired  to  aid  In  the  rehabilitation  of  Van 
Brittln^iam'B  character  by  some  other  meth- 
od than  that  of  line  and  Imprisonment 
Hmce  he  argued  to  the  sheriff  that  he  did 
not  believe  in  pulling  a  young  man  down 
when  he  wanted  to  rtfonn.  The  sheriff  un- 
derstood the  defendant  to  suggest  In  this 
connection  that  the  waziant  could  be  held 
vtpt  and  fiien  to  say  that  the  legitimate  way 
would  be  for  the  sheriff  to  serve  the  war- 
ran^  for  Van  BrlttiD^bam  to  give  bond,  and 
then  to  let  the  matter  go  before  the  district 
court  The  defendant  further  explains  that, 
after  the  mayor  had  spoken.  Van  Brittlng- 
bam  said  he  did  not  want  to  be  arrested 
then,  and  the  sheriff  replied  that  he  must 
elthw  give  bond  or  go  to  jail,  and  that  he 
then  interposed  with:  "You  don't  have  to 
be  arrested.  Yon  have  your  bondsnum  here. 
If  M^.  Bvans  will  go  on  your  bond,  an  yon 
have  to  do  is  to  give  bond."  This  is  sub- 
stantially all  Qt  the  affair,  and  neither  by 
Itself,  nor  taken  in  connection  with  the 
other  drcnmstancM  of  the  case,  does  It  bear 
any  such  vldotu  or  ednlster  aspect  as  the 
state  would  have  appear.  The  evidence  Is 
clear  to  the  effect  tiiat  the  arrangement 
between  the  dty  of  Prescott  and  Van  Brlt- 
tlngham was  not  made  at  the  defendant's 
solicitation,  bnt  that  it  was  the  result  of 
n^otiatlons  suggested  by  a  member  of  the 
city  council,  and  conducted  and  concluded 
without  the  defendant's  cognisance  or  aid, 
except  that  before  finy  of  the  tarns  were 
agreed  upon,  he  expressed  the  mistaken 
opinion  that  the  scheme  suggested  could 
be  legally  consummated.  The  evidence  does 
not  warrant  the  inference  tbat  the  expres- 
sion of  that  opinion  was  the  result  of  any 
desire  to  shield  Van  Brittingham,  or  that  it 
was  prompted  by  any  corrupt  motive.  Xo 
fair  interpretation  of  the  evidence  can  lead 
to  the  conduslon  that  Van  Brlttlngham  paid 
the  defendant  the  sum  of  |150  as  a  reward 
or  bribe  to  Influence  his  official  conduct 
and  from  the  evidence  It  cannot  be  said 
that  the  motion  to  dismiss  was  ffied  under 
any  corrupt  incentive  of  personal  gain,  or 
that  the  defendant  corruptly  agreed  to  dis- 
miss the  Van  Brlttlngham  case.  The  mayor 
and  council  of  the  cl^  of  Prescott  appear 
to  have  concluded  that  it  would  be  best  for 
the  young  man  Van  Brittingham.  and  beat 
for  their  community,  to  dismiss  the  pending 
prosecution  upon  certain  terms.  Those 
terms  Included  the  payment  of  the  costs  of 


the  case.  Van  Brittingham's  engagements 
were  embodied  In  a  written  instrument 
which  he  signed.  Then  the  city  council 
and  a  number  of  prominent  citizens  of  PreE*- 
cott  petitioned  the  mayor,  in  writing,  t'* 
request  the  county  attorney  to  enter  a  nolU- 
prosequi  In  the  case.  It  is  a  matter  of  com 
mon  knowledge  that  petty  criminal  cases^ 
are  frequently  dismissed  because  of  the 
.kindly,  if  uncritical,  belief  that  sometimes 
justice  may  be  best  subserved  by  extralegal 
means.  The  defendant  had  advised  the  par- 
tly that  the  matter  must  be  presented  to  tlic 
district  court  by  motion,  and  tliere  Is  no 
reason  to  doubt  that  he  believed  the  motion 
would  be  sustained.  He  undertook  to  comply 
with  the  request  of  the  mayor  and  the  de- 
sire of  the  petitioners,  evidently  not  in  any 
effort  to  be  dishonest  or  to  thwart  the  law, 
but  because  of  an  Injudicious  belief  that  tl^ 
proposed  conduct  satisfied  the  requirements 
of  the  case.  Van  Brittingham's  agreement 
tadtly  admitted  a  violation  of  the  law. 
When  the  costs  provided  for  In  the  agree- 
nient  were  confuted,  the  defendant  simply 
Included  county  attorney's  fees  in  the  same 
manner  as  If  Van  Brittingham  bad  been 
found  guilty,  and  the  costs  so  estimated 
were  paid.  The  whole  matter  was  adjusted 
and  settled  in  the  most  open,  frank,  and  pub- 
lic manner  possible.  It  is  true,  the  statute 
provides  for  the  recovery  of  county  attor- 
n^s'  fees  in  liquor  coses  only  in  case  of  a 
conviction.  The  defendant  had  no  right 
whatever  to  the  money,  and  ought  not  to 
ha>e  been  gntlty  of  any  misconception  of 
the  law.  But  since  bis  relations  had  all 
been  with  dty  authorities,  and  not  with 
Van  Brittingham.  since  he  had  made  no 
agreement  whatever  with  Van  Brittingham, 
and  since  the  agreement  of  the  city  with 
Van  Brittingham  was  not  In  any  sense  made 
for  the  defendant's  beneBt  it  is  difficult  to 
see  bow  his  conduct  was  affected  by  the 
matter  of  fees;  and,  taking  Into  considera- 
tion the  presmnption  of  uprightness  in  the 
discharge  of  official  duty,  and  the  defend- 
ant's denial  of  intentional  wrongdoing,  the 
evidence  Is  best  interpreted  upon  the  basis 
of  bis  good  faith.  Under  a  state  of  facts 
but  slightly  different  Justice  would  doubt- 
less demand,  besides  a  removal  from  office, 
a  forfeiture  of  the  right  to  practice  law, 
and  the  Imposition  of  the  penalties  prescrib- 
ed by  the  criminal  law. 

The  only  remaining  element  of  the  fourth 
charge  is  that  the  defendant  voluntarily 
moved  to  dismiss  a  criminal  action  pending 
against  a  person  whom  he  knew  to  be  guilty. 
The  essential  character  of  his  conduct  in  this 
respect,  however,  has  been  suffidentiy  dis- 
cussed. After  the  settlement  with  Van 
Brittingham,  bnt  before  the  motion  to  dis- 
miss was  filed,  the  defendant  was  admonish- 
ed by  the  Attorney  General  that  criminal 
cases  must  not  be  disposed  of  In  the  manner 
desired  by  people  of  the  dty  of  Prescott 
The  defendant  however,  regarding  the  set- 
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tlement  «■  an  accompllahed  fact,  and  the 
product  of  bonest  intentions  and  good  mo- 
tives, submitted  tlie  whole  matter  to  the 
judgment  of  the  district  court.  He  conceal- 
ed nothing  and  shaded  nothing.  Van  Brit- 
tlngham'fl  agreement  and  the  citizens'  me- 
morial were  attached  as  exhibits  to  the  mo- 
tion, and  there  is  nothing  to  indicate  that 
the  district  court  denied  Uie  motion  upon 
any  other  ground  than  the  inber«it  Impro^ 
priety  of  those  documents  as  reasons  for 
the  disposition  of  the  case  proposed. 

In  conclusion,  It  may  be  said  that  the 
Legislature  has  defined  the  attitude  which  a 
county  attorney  must  bear  toward  the  pro- 
hibitory liquor  law;  and  the  observation 
made  ln*Deateronomy,  xxz,  11-14,  fi>lIowing 
a  promulgation  of  law,  is  portlnait:  "Fw 
this  commandment  which  I  command  thee 
4il8  day.  It  hi  not  liidden  from  tiiee,  neithw 
Is  it  afor  off.  It  la  not  in  Heaven,  that  thou 
flbouldest  say,  who  sliall  go  up  tor  ns  to 
Heaven,  and  bring  it  unto  us,  that  wa  may 
hear  It  and  do  It?  Neither  Is  it  betyond 
the  sea,  that  thou  shonldest  say.  who  shall 
go  over  the  sea  for  us,  and  bring  It  unto  ns, 
that  we  may  hear  it  and  do  it?  But  the 
word  la  Yery  nlgfa  unto  tiiee^  In  thy  month, 
and  In  thy  heart,  that  thou  mayest  do  it" 

The  Judgment  of  the  court  is  for  the  de- 
fendant All  the  Justices  concurring. 


KANSAS  CITT-LEAVBNWORTH  R.  00.  t. 

LANGLET. 

(Supreme  Court  of  Kansas.    Dec.  1,  1004.) 

AFFKAL— CASB-IIADB— STBEET  B&ILBO ADS— COL- 
LISION ■—  CONTBIBUTOKT  NEQLIGENCB— CON- 
eOUDATION  OF  BAILBO ADS— EFFECT. 

1.  A  case-made  completed  within  a  time  ex- 
tended under  the  provisiouB  of  chapter  380,  p. 
S83,  Laws  3003.  ia  not  iDvalidated  because  the 
order  of  the  judge  extending  the  time  was  not 
tiled  with  the  clerk;  the  proviso  requiring  such 
filing  heing  directory,  and  not  mandatory. 

2.  One  placed  in  a  position  of  danger  by  the 
negligence  of  another  hast  a  rlt(ht  to  presume 
that  such  other  will  take  all  necP!«ary  available 
meann  to  avoid  Inflicting  injury,  and,  if  he 
might  renEonablj  suppose  that  no  Injury  would 
be  inflicted  upon  him  by  the  exercise  of  such 
care,  he  cannot  be  charged  with  contributory 
negligence. 

3.  One  placed  In  a  position  of  danger  by  the 
negtigent  act  of  another,  which  position  requires 
immediate  and  rapid  action,  without  time  to 
deliberate  as  to  the  better  course  to  pursue,  is 
not  held  to  the  strict  accountability  required  of 
one  Kituatcd  under  more  favorable  circumstan- 
ces. Contributory  negligence  ia  not  necessarily 
chargeable  to  one  upon  bis  failure  to  exercise 
the  greatest  prudence,  or  best  judgment  in  such 
a  cafie. 

4.  By  0Q«  of  the  articles  of  the  charter  where- 
by several  railroad  cori>orations  were  consoli- 
dated It  was  provided  that  such  consolidation 
was  "subject  to  all  of  the  obligations  and  lia- 
bilities to  the  state  which  belonged  to  or  rested 
upon  any  of  such  corporations  making  such 
consolidation."  This  assumption  followed  In 
terms  the  reqaironent  of  the  statute.  Held, 
titat  this  was  an  assumption  of  the  obligations 
of  each  of  the  constituent  corjkoratlons  arising 
ex  contractu  or  ex  delicto. 

(SyllabuB  by  the  CooitJ 


BEPOftTBB.  (Kan 

Brror  troin  District  Oonr^  Leavenworth 
County;  J.  H.  Oil^atrick,  Judge. 

Action  by  William  Langley  against  the 
Kansas  City-Leavenworth  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Atwood  &  Hooper,  for  plaintiff  In  error. 
J.  C.  Petberbrldge  and  B.  F.  Endres,  for 
defendant  In  error. 

GUNNINGHAM,  J,    Defendant  in  error 
moves  to  dlsmisa  this  proceeding  for  tiie  rea- 
son that  no  legal  ease*made  to  attached  to 
the  petition  in  emw.    It  seems  that  after 
chapter  S80.  p.  58^  of  tiia  Laws  of  1DQ8,  took 
I  effect  an  extension  of  time  wtthha  which  to 
make  and  serve  a  case-made  was  obtained 
by  the  plaintiff  In  error,  bat  that  snefa  oida> 
was  not  Hied  with  the  clerk  of  the  district 
court  as  provided  In  ISaA  chapter,  and  It  is 
claimed  that  the  requiremcut  to  so  file  Is 
mandatOTTt  and  a  failure  to  do  so  raiders 
farther  proceedings  In  the  matter  of  tiie  set- 
tiement  end  signing  of  the  case-made  void 
and  ineffectual.   We  do  not  take  this  view. 
There  Is  nothing  In  this  act  which  Indicates 
tliat  the  fllhig  of  the  orda>  is  essential  as  t 
prerequisite  to  Its  becoming  operative.  Or- 
dlnarily,  such  would  not  be  the  case.  Ord- 
narily,  the  paper  on  which  the  order  of  s 
court  or  of  a  Judge  at  chambers  is  written 
need  not  be  deposited  In  the  clerk's  oiBIce 
that  It  may  become  effective.  It  Is  well,  u 
a  measure  of  publicity  and  for  its  preserva- 
tion, that  it  should  be;  but,  unless  It  ap- 
pears that  such  disposition  Is  a  prerequisite 
to  Its  becoming  efficient,  the  reqidremeat 
that  it  should  be  so  filed  must  be  held  to  be 
directory,  and  not  mandatory.   The  rule,  ts 
stated  by  ttiis  court  In  Jones     The  State.  1 
Kan.  279,  and  reiterated  In  State  v.  Tordl. 
30  Kan.  223,  2  Pac.  162,  Is:  "Unless  a  ftlr 
construction  of  the  statute  shows  that  the 
Legislature  intended  compliance  with  the 
provisions  In  relation  -  to  the  manner  to  be 
essential  to  the  validity  of  the  proceedings. 
It  Is  to  be  regarded  as  directory."   We  do 
not  think  that  It  can  l>e  fairly  said  that  tbis 
provision  relative  to  the  filing  of  the  order 
of  extension  of  time  was  intended  to  be  es- 
sential to  the  validity  of  such  extenslUL 
The  proviso  In  which  this  requirement  la 
embedded  Is  merely  incidental.    No  duty  li 
Imposed  upon  the  party  obtaining  the  extei- 
Blon  to  file  such  order.   Indeed,  it  does  not 
appear  that  the  order  is  to  come  to  bis 
hands.    It  would  seem  to  serve  no  purpose 
except  to  give  notice  to  any  one  Interested 
that  the  extension  has  been  granted.  We 
can  say  at  least  that  Id  the  absence  of  anj 
showing  of  prejudice  to  the  opposite  psitf 
by  the  failure  to  so  file  the  case-made  !■ 
not  invalidated  thereby. 

The  action  was  one  to  recover  persmial 
damages  because  of  an  Injury  suffered  br 
the  defendant  In  error  from  being  strack 
by  one  of  the  electric  street  cars  of  plalntUf 
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In  error.  The  defendant  In  error  was  drlr- 
lag  south  with  a  two-horae  team  upon  one 
oC  the  streets  In  Leavenworth,  be  bad  a 
light  load,  and  with  him  was  riding  another 
man.  He  saw  approacblng  blm  from  the 
south  two  heavily  loaded  '  three-horse  coal 
wagons.  There  was  not  room  for  him  to 
pass  these  wagons  between  the  east  curb  of 
the  street  and  the  railroad  company's  tmck 
on  the  west.  He  therefore  turned  to  the 
west,  and  attempted  to  cross  the  track  diag- 
onally. At  the  same  time,  looking  to  the 
Dortb,  he  observed  a  street  car  standing 
upon  a  passing  track  about  175  feet  away. 
His  horses  crossed  the  track  without  acci- 
dent, but  as  the  hinder  part  of  the  wagon 
was  crossing  one  of  the  horses  fell  down. 
Langley,  on  cross-examination,  testified  as 
follows:  "Q.  Then  the  situation  Is  this: 
Tour  horse  had  fallen.  Tou  looked  up,  and 
saw  a  car  coming  towards  you.  You  no- 
ticed enough  to  know  that  it  was' coming  in 
your  direction — to  form  an  opinion  that  It 
-ivas  coming  at  the  rate  of  from  five  to  eight 
miles  an  hour — and  that  you  didn't  see  any 
man  on  the  platform,  and,  if  he  had  been 
ttiere,  you  would  have  seen  him  you  think. 
Now  have  I  got  It  rightT  A.  I  certainly 
wonld  have  seen  him  If  he  had  been  there. 
Q.  And  yet  you  stayed  right  In  your  wagon 
to  pull  that  horsQ  npT  A.  I  was  so  confused 
and  excited  over  the  horse  being  down  and 
trying  to  get  him  ui>—  Q.  Tou  still  stayed 
In  the  wagon?  A.  I  did,  sir.  Q.  So  that  yon 
knew.  If  there  wasn't  any  man  on  that  front 
platform,  there  wasn't  anybody  at  the  ma- 
chinery that  controlled  the  movement  of  the 
oars,  didn't  you?  A.  Well,  I  didn't  see  any 
one;  no,  sir.  Q.  Tou  said  you  didn't  see  him, 
and  If  he  had  been  there  you  would  have  seen 
him.  That  was  your  statement?  A.  I  would 
have  seen  him  If  he  had  been  there,  yes.  Q. 
So  that  you  looked,  and  saw  no  man,  and 
saw  no  man  at  the  end  of  the  car  where  the 
machinery  was  that  controls  the  movement 
of  the  car?  A.  No,  sir;  there  was  no  man 
there  that  I  could  see.  Q.  Then,  as  yon  look- 
ed back,  and  took  that  situation  In,  you  saw 
a  car  coming  with  no  man  In  control  of  It, 
didn't  you?  A.  At  that  point?  Q.  At  that 
point  Just  when  you  looked,  after  your  horse 
had  fallen?  A.  Tes,  sir.  Q.  Tou  turned  your 
back  then  right  on  that  car  that  was  coming 
towards  you  without  a  man  to  control  it,  and 
began  to  haul  at  your  horse.  Is  that  a  fact? 
A.  I  did,  sir;  paid  no  further  attention  to  the 
car.  Q.  How  far  was  the  car  away  at  the 
time  you  saw  it  coming  towards  you  with- 
out a  man  In  control  of  It,  and  at  the  point 
you  were  beginning  to  haul  your  horse  up? 
A.  Something  over  a  block,  to  the  best  of 
my  Judgment  Q.  Which  Is  approximately 
300  feet?  A.  Tes,  sir.  Q.  And  the  next  you 
knew  was  that  you  were  on  the  pavement? 
A.  When  I  came  to  myself,  I  was  on  the  pave- 
ment." On  direct  examination  Langley  tes- 
tified as  follows:  "As  quick  as  my  horse  fell, 
1  threw  np  my  hands  towards  the  car  and 


hollered.  Then  I  tried  to  assist  my  horse  In 
getting  up  by  bracing  my  foot  against  the 
dash-board  of  the  wagon  and  holding  a  very 
tight  rein  on  the  horse.  The  horse  was  lun- 
ging, and  making  an  effort  to  get  up,  and,  of 
course,  what  I  was  doing  would  brace  him, 
and  help  him'  to  get  up."  And  further  as 
follows:  "Just  before  I  tm'ned  to  drive 
across  the  track,  I  looked  up,  and  the  car 
was  on  the  side  track  or  switch.  As  I  start- 
ed to  cross  the  track,  I  glanced  over  my 
shoulder  up  the  street  to  look  for  the  car,  and 
saw  it  on  the  side  track  or  switch  Just  mov- 
ing off,  which  was  about  one  block  away,  or 
SOO  feet  Q.  You  noticed  there  was  no  motor- 
man  on  that  front  car  didn't  you?  A.  I  did 
not"  While  Langley  seems  somewhat  mix- 
ed as  to  whether  there  was  a  motorman  in 

■  charge  of  the  car,  It  is  shown  by  the  evi- 
dence of  others,  and  specially  found  by  Ihe 
Jury,  that  there  was.  The  man  who  was 
riding  In  the  wagon  with  Langley  testified 
sntistantlally  as  follows:  "I  was  riding  In 
the  wagon  with  Langley  at  the  time  he  was 
Injured.  We  were  driving  down  Fifth  street, 
coming  to  Market  and  Just  as  we  got  to  Otta- 
wa street  there  was  a  car  standing  on  the 
switch  at  the  west  side,  and  another  car 
coming  from  the  west  on  Ottawa.  When  we 
saw  the  car  was  going  to  cut  us  off  from  pass- 
ing down  on  the  west  side  of  Fifth,  we  kept 
down  on  the  east  side  of  the  track  for  some 
distance,  when  we  met  two  three-horse  wag- 
ons heavily  loaded  with  coal.  We  could  not 
get  by  them  handy,  and  we  attempted  to 
cross  the  track  to  the  southwest  and  Just  as 
we  crossed  the  track  one  of  the  horses  slipped 
and  fell.  I  Jumped  out  of  the  wagon,  and 
ran  back  75  or  100  feet  throwing  up  both 
hands,  and  honering  and  motioning  for  the 
car  to  stop.  These  coal  wagons  took  np 
pretty  nearly  the  whole  of  the  street  on  that 
side.  One  of  them  was  In  the  center  of  the 
street  and  the  other  kind  a  cornering  across 
the  street  and  we  saw  that  we  would  not 
make  it  there,  and  we  had  to  get  out  of  the 
way  of  the  car  and  out  of  the  way  of  the 
teams.    We  aimed  to  cut  across  the  tracks 

I  and  come  over  on  the  other  aide  of  the  street 
and  the  horse  fell.  If  the  horse  had  not 
fallen,  we  would  have  had  ample  time  to  get 
away.  The  horse  fell  Just  after  he  crossed 
over  the  track,  which  left  the  left  hind 
wheels  of  the  wagon  standing  In  the  center 
of  the  track.  Q,  Was  there  any  bell  rung  as 
they  came  down  that  Incline  towards  the 
wagon?  A.  No,  air.  Q.  I  will  ask  you 
whether  or  not,  after  the  car  had  passed  you 
and  you  picked  up  the  wreck,  whether  the 
employes  In  charge  of  the  car,  or  any  one, 

I  had  used  any  sand  In  attempting  to  check  the 
speed  of  the  car?   A.  Not  that  I  saw.  Q. 

j  Did  you  notice  along  the  rails?   A.  Tes,  sir. 

j  Q.  Would  the  sand,  having  been  run  over  by 
the  wheels  of  the  car,  make  such  an  impres- 
sion that  you  could  have  told  whether  fresh 
sand  had  been  used  or  not?  A.  Tes,  sir.  Q. 
Did  you  Bee  any  Indication  of  any  sand  hav- 
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Ing  been  used  at  that  time?  A.  No.  sir.  I 
saw  the  collision.  The  car  ran  Into  the  wag- 
on wheels,  and  struck  the  wheels  pretty  near 
the  center.  It  shoved  the  wheels  around 
sideways  and  gave  It  a  foont  pitch.  This 
shoving  assisted  In  raising  the  horse  onto  Its 
feet  and  broke  the  neckyoke  In  two.  The 
next  thing  I  saw,  Langley  and  the  spring 
seat  were  going  up  In  the  air.  He  fell  across 
the  seat  with  his  back  and  side  and  his 
shoulders  and  head  in  a  tub  of  flah."  Other 
evidence  of  the  plaintiff  showed  that  the 
track  was  an  easy  downgrade  towards  the 
south;  that  there  was  no  bell  sounded  upon 
the  car,  nor  sand  used  to  arrest  Its  progress, 
as  it  approached  Langley's  wagon;  that  It 
could  have  been  stopped,  at  the  rate  which 
It  was  going,  after  the  motorman  might  have 
observed  that  the  horse  was  down,  and  be- 
fore the  car  had  reached  the  wagon.  The 
car,  however,  ran  Into  the  hind  end  of  the 
wagon,  throwing  Langley  to  the  ground,  and 
inflicted  the  injury  complained  of.  A  demur- 
rer to  plaintiff's  evidence  was  overruled,  and 
the  case  went  to  the  Jury,  which  found  a  ver- 
dict in  favor  of  Langley. 

Complaint  la  here  made  of  the  overruling 
of  this  demurrer;  the  claim  being  that  the 
plaintiff  was  guilty  of  such  contributory  neg- 
ligence as  to  preclude  his  recovery.  This  not 
because  there  was  negligence  In  his  endeav- 
oring to  cross  the  track.  This,  It  seems, 
was  necessary  for  him  to  do;  and  the  tes- 
timony is  that,  bad  not  his  horse  fallen,  he 
would  have  bad  ample  time  in  which  to  do 
it  But  it  Is  claimed  that  after  the  horse  had 
fidlen  It  was  his  duty,  seeing,  as  he  did,  the 
car  approaching,  and  having  time  to  do  so, 
to  extricate  himself  from  the  danger,  leave 
his  wagon  and  horses  to  their  fate,  and  thus 
save  himself  at  their  expense.  As  the  plain- 
tiff In  error  puts  it  In  his  brief:  "A  per- 
son who  is  In  a  position  of  danger  nuist  ex- 
ercise ordinary  care  to  extricate  himself  from 
that  position,  and.  If  he  falls  to  do  so,  he 
cannot  recover,  even  If  the  party  who  caused 
the  Injury  is  guilty  of  negligence."  With- 
out question,  this  is  a  correct  general  state- 
ment of  the  law,  but  this  general  statement 
leaves  to  be  determined  by  the  trier  of  fact 
what  is  the  ordinary  care  required  under  all 
the  circumstances  of  the  case.  We  do  not 
think,  as  a  matter  of  law,  the  court  would 
have  been  warranted,  under  the  circumstan- 
ces of  this  case,  in  saying  that  Langley  was 
bound  to  abandon  his  efforts  to  get  his  horse 
up  and  his  wagon  out  of  the  way  of  the  ap- 
proaching car,  although  he  knew  of  the  ap- 
proach of  the  car.  He  Is  presumed  also  to 
have  known,  what  was  the  fact,  that  It  could 
hare  been  stopped  in  time  to  avoid  the 
collision,  and  he  had  a  right  to  suppose 
that,  seeing  the  Inextricable  position  which 
his  wagon  occupied,  the  motorman  would 
apply  the  necessary  means  to  so  stop  It. 
His  continued  effort  to  get  his  horse  up, 
and  thereby  get  the  wagon  off  the  track, 
was  not  so  obTlonsly  imprudent,  if  impru- 


dent at  atl,  at  ta  warrant  the  court  in  de- 
claring it  to  be  culpable  negligence. 

It  also  appeared  from  the  evidence  tli.:t 
when  the  horse  f^  the  man  who  was  ildiug 
with  Langley  Jumped  out  of  the  wagon,  soil 
ran  up  the  track  toward  the  approachinf 
car  some  75  or  100  feet,  waving  his  bar.:Ii 
and  hallooing,  thus  giving  warning  to  the 
persons  in  chaise  of  the  car  in  time  to  have 
stopped  It  before  it  struck  the  wagon,  or  at 
least  the  evidence  tended  in  that  direction: 
and.  If  the  Jury  so  found  from  it,  it  Di::de 
the  company  most  culpably,  and  perhaps 
wantonly,  negligent  Certainly,  in  view  of 
all  this,  the  court  ought  not  to  have  held  as 
a  matter  of  law  by  sustaining  defendant's 
demurrer  to  plaintiff's  evidence,  that  It  wa> 
the  duty  of  plaintiff  to  abandon  his  wagon 
and  team  and  seek  his  own  safety  in  flight. 

Again,  one  placed  in  a  position. of  dandier 
by  the  negligent  act  of  another,  which  posi- 
tion requires  immediate  and  rapid  action, 
without  time  to  deliberate  as  to  the  better 
course  to  pursue,  is  not  held  to  the  strict 
accountability  that  Is  required  of  one  sit- 
uated under  more  favorable  circumstances. 
Contributory  negligence  Is  not  necessarily 
chargeable  to  one  upon  hfs  failure  to  exercise 
the  greatest  prudence  or  beat  Judgment  la 
cases  where  one  Is  required  to  act  suddoiily 
or  in  an  emergency.    Valln  v.  Milwaukee,  etc., 
R.  Co.,  82  Wis.  1,  51  N.  W.'  1084,  33  Am.  SL 
Rep.  17;  Consolidated  Traction  Co.  v.  Si-ott, 
58  N.  J.  Law,  682,  34  Atl.  1094,  S3  L.  B.  A  123, 
55  Am.  St  Rep.  620;  Harrington  v.  Los  An- 
geles Ry.  Co.,  140  Cal.  514,  74  Pac.  15,  63  L  R. 
A.  238,  98  Am.  St  Rep.  85.    In  Sbeariuim  & 
Redfleld  on  Negligence  (5th  Ed.)  voL  1.  {  89, 
the  rule  la  stated  as  follows:  "In  Judging 
of  the  care  exercised  by  the  plaintiff,  rea- 
sonable allowance  is  always  made  for  the 
circumstances  of  the  case;  and.  If  plaintiff 
is  suddenly  put  Into  peril  witliout  having 
sufficient  time  to  consider  all  of  the  circum- 
stances, be  is  excused  for  omitting  some  pre- 
cautions, or  making  an  unwise  choice  under 
this  disturbing  infiuence,  althougb.  if  bl9 
mind  has  been  clear,  he  ought  to  bare  done 
othexTPise."   The  same  rule  is  well  stated  in 
Edgerton  v.  O'Neii,  4  Kan.  App.  73,  4ti  Pac 
206,  as  follows:  "Where  one  acts  erroneous- 
ly through  fright  or  excitement  induced  by 
another's  negligence,  or  adopts  a  perilous 
alternative  In  the  endeavor  to  avoid  an  In- 
jury threatened  by  such  negligence,  or  when 
he  acts  mistakenly  in  endeavoring  to  aToM 
an  unexpected  danger  negligently  caused  by 
the  defendant  he  is  not  guilty  of  contrihu- 
tory  negligence  as  a  matter  of  law."  Many 
authorltiea  to  this  effect  might  be  cited. 
The  court  submitted  the  question  of  contrib- 
utory negligence,  under  proper  Instructions, 
to  the  Jury,  and  in  this  was  clearly  correct. 

The  action  was  originally  brought  agalTist 
the  Jjeavenworth  Electric  Railroad  Com- 
pany. While  it  was  pending  this  compan.r 
was  consolidated  with  others,  and  the  ct>u- 
Bolldated  company  took  the  name  of 
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present  plaintiff  In  error,  the  Kansas  Clt7- 
Leavenwwth  Kallroad  Company.  In  dne 
time  the  action  was  rerlred  In  the  name  of 
this  consolidated  company,  and  prosecuted 
to  Judgment  against  It  In  the  charter  of 
conmlldatlon  It-  was  proTlded  In  article  1 
that  the  new  company  '*Bhall  own  and  con- 
trol the  connected  lines  of  railroads  of  said 
several  corporations  with  all  the  rights,  pow- 
ers, prlTlieges  and  Immunities  and  subject 
to  all  of  the  obllgattons  and  IlablUties  to  the 
state,  which  belong  to  or  rested  upon  any 
of  such  corporations  making  such  consolida- 
tion." Article  10  is:  rPhe  contnct  obliga- 
tions at  each  of  said  constituent  companies 
shall  be  aud  are  hereby  assumed  by  said 
consolidated  company."  The  plaintiff  in  er^ 
ror  here  contends  tliat  the  effect  of  these 
two  proTlalons  is  to  exclude  all  obligations 
of  the  IndlTldnal  constltu«it  companies  not 
arising  upon  contract.  That  the  specific  as- 
sumption found  In  article  10  of  contract 
llaUlltles,  only,  necessary  Implication, 
under  the  mle.  "expresslo  nnlus  est  excluslo 
alterlus,"  excludes  the  a88nmi>tlon  of  liabil- 
ity arising  npon  tort,  and  hence  that  the 
Judgment  In  thia  case  against  the  new  com- 
pany was  not  warranted.  In  support  of 
thto  It  eltes  Berry  t.  K.  C,  P.  S.  &  M.  B.  R 
Co.,  62  Kan.  759.  S4  Pac.  806,  39  Am.  St. 
R^.  871.  vbeee  It  Is  held  that  In  the  ab- 
sence of  stlpulotlons  to  the  contrary,  the 
consolidated  company  Is  answerable  for  all 
of  the  obligations  of  the  constituent  com- 
panies, including  those  arising  upon  tort. 
It  therefore  argues  per  contra  that,  Inas- 
mnch  as  here  Is  a  stipulation  in  article  10 
assuming  only  contract  obligations,  this 
amounta  to  a  stipulation  excluding  obllga- 
ttons lywn  tort  This  might  be  quite  c(^nt 
argument  In  the  absence  of  general  law  up- 
on the  subject  or  other  provisions  In  tiie 
article  of  consolidation.  In  the  very  able 
and  exhamtlve  article  npon  coiporatlons  by 
Judge  Thomiwon  found  In  10  Cye.  308,  the 
general  mle.  In  the  absence  of  statutory  w 
contractual  agreements  found  In  articles  of 
consolidation,  is  stated  to  be  as  follows: 
*'As  a  goieral  rule,  the  new  company  soc- 
ceeds  to  the  rights,  duties,  obligations,  and 
Itabllltlea  of  each  of  the  precedent  com- 
IHinlea,  whether  arising  ex  eontnctn  or  ax 
delicto."  This  rule  is  well  supported  by  the 
>  citations  there  found  as  well  as  by  the  text- 
writers.  Field  on  Corporations,  |  436;  8 
Wood's  Railway  Law,  p.  1680,  |  486;  Mora- 
wetz  on  Corporations,  ||  800,  056,  956.  But 
more  than  this,  the  flrat  section  of  tte  char- 
ter of  tbp  consolidated  companies,  as  above 
quoted,  I»llowlng  the  language  of  the  stat- 
ute which  authorizes  such  consolidation  (sec- 
tion 58T0,  Gen.  St  1901).  provides  that  the 
consolidated  company  Is  subject  to  all  of 
the  oUIgHtions  and  liabilities  to  tb»  state 
which  belong  to  or  rested  upon  any  of  the 
•constltnent  corporations.  This  language,  aa 
construed  t>y  Chlet  Justice  Horton  In  Berry 
r.  K.  C  F.  B.  &  M.  B.  R.  Co.,  52  Kan.  770, 


'34  Pac.  S05,  89  Am.  St.  Rep.  871,  embraces 
-  obligations  and  demands  arising  out  of  tort 
as  well  aa  out  of  contract;  the  interpreta- 
tion being  that  the  assumption  is  of  all 
obligations,  and  also  of  all  liabilities  to  the 
state,  whl(^  beloi^^  to  or  rested  upon  the 
constituent  companies.  The  argument  used 
in  the  Berry  Case  In  aniving  at  this  con- 
tusion la  lu<dd  and  cogent  and  cannot  be 
added  to.  We  hold  that  not  only  iOa  the 
statute  under  which  the  consolidation  in 
question  was  effected  require  the  assumption 
of  all  obllgattons— those  arising  upon  tort 
aa  well  as  those  arising  upon  contract— but 
that  the  diarter  itself,  following  the  lan- 
guage of  the  statute.  Imposed  the  payment' 
of  such  obligations  iqwn  the  consolidated 
company. 

We  find  DO  emw  in  the  record;  hence  af- 
firm the  Judgment  of  the  court  below.  All 
the  Justices  concurring. 


ATCHISON,  T.  &  8.  F.  RT.  CO.  T.  THOMAS. 
(Snpreme  Court  of  Kansas.  Dea  1, 1904.) 

C»NTBACT— ACTIOM  FOB  BBEAOH— DAMAGES — 
ANTICIPATSD  PBOFm. 

1.  Damages  recoverable  upoD  breach  of  a  con- 
tract are  tbose  damages  only  which  ore  the 
direct  and  proximate  result  of  the  wrcmgful  act 
of  which  complaint  1b  made. 

2.  Damages  which  are  specalatlv&  remote,  or 
contingent  cannot  form  the  tuais  of  a  recovery 
for  the  breach  of  a  contract. 

8.  Damages  for. anticipated  profits  recoverable 
upon  breach  of  a  contract  must  be  eatabliEhed 
with  a  reasonable  degree  of  certainty,  must  be 
the  natural  and  proximate  coiwequence  of  the 
breach,  and  be  free  from  conjecture  and  specu- 
lation, 

4.  Where,  in  consideration  of  money  advanced 
to  inaugurate  and  establish  a  time-service  sys- 
tem for  a  railway  company,  T.  was  rerbally 
given  by  the  railway  company  the  right  to  sell, 
to  its  employes  required  to  carry  watches  of  a 
certain  tixed  standard,  4,800  watches  of  a  cer- 
tain model  bearing  a  copyrighted  trade-moi'k 
and  meeting  the  required  standard,  and  where 
the  railway  company  agreed  to  protect  upon  Its 
books  and  collect  for  T.  from  the  personal  earn- 
ings of  the  employes,  while  in  its  employ,  their 
orders  on  the  treasurer  of  the  company  payable 
in  monthly  installments  of  $5  each,  but  no  as- 
surance was  given  to  T.  that  the  employfis 
would  purchase  watchea  of  him,  and  they  were 
privileged  to  buy  and  carry  any  watch  which 
would  meet  the  recguired  standard  of  the  time 
service,  and  the  railway  company  thereafter  re- 
fused to  longer  protect  upon  its  books  and  col- 
lect such  orders  for  T..  but  not  until  T.  had 
sold  to  employes  all  the  watches  he  had  on 
hand  when  sacb  arrangement  was  made,  and  T. 
was  under  no  legal  obligation  to  parchase  ad- 
ditional watches,  neld,  in  an  action  by  T.  against 
the  railway  company  to  recover  damages  for  a 
breach  of  contract,  where  the  damages  were  for 
loss  of  profits  on  watches  which  T.  claimed  he 
might  have  sold  to  the  employes,  that  his  claim 
for  damages  was  too  qwcolatlTe,  remotv,  and 
contingent 

(Syllabus  by  the  Conrt.l 

Error  from  District  Court  JeCfereon  Coun- 
ty; Marshall  Gepbart  Judge. 

Action  by  Frank  S.  Thomas,  doing  busi- 
ness as  M.  A.  Mead  &  Co..  against  the  Atcbl- 


T 1.  See  Daraases.  vol.  IS.  Cent.  Dig.  »  37,  48. 
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son,  Topeka  &  Santa  F€  Railway  Company. 
Judgment  for  plaindfl.  and  defendant  brings 
error.  Beversed. 

Bobert  Dunlap  and  A.  A.  Hurd,  for  plain- 
tiff In  error.  Ferry  &  Doran  and  David 
Overmyer,  for  defendant  In  error. 

ATKENSON,  3.  This  was  an  action  by 
Frank  8.  Tbomaa,  doing  business  under  the 
firm  name  and  style  of  M.  A.  Mead  &  Co., 
of  Topeka,  Kan.,  against  tbe  Atcblaon,  To- 
peka &  Santa  F6  Railway  Company,  to  re- 
cover (48,888,  damages  for  tbe  breach  of  a 
contract.  Verdict  and  Judgment  for  plalntift 
In  tbe  sum  of  $20,000. 

In  June,  1896,  Frank  3.  Tbomaa,  with  one 
H.  8.  Montgomery,  with  whom  be  had  for 
the  purpose  formed  a  copartnership,  entered 
into  a  contract  with  tbe  Atchison,  Topeka  ft 
Santa  F6  Railway  Company,  In  tbe  name  of 
H.  8.  Montgomery,  to  Inaugnrate  a  nniform 
time  service,  and  establish  a  system  of  In- 
spection of  clocks  nsed  by  defendant,  and 
watches  used  by  its  employes,  over  its  sev- 
eral lines  of  railroad.  As  a  part  of  the  con- 
tract with  defendant  Montgomery,  who  was 
a  practical  watchmaker,  was  by  defendant 
iippointed  its  general  watch  and  clock  in- 
spector, with  a  salary  from  defendant  of 
$500  per  annum.  Thomas,  as  a  part  of  the 
contract,  agreed  to  finance  the  enterprise, 
pay  Montgomery  a  salary  of  $00  per  month, 
iind  share  equally  tbe  profits  of  tbe  business 
with  Montgomery.  Defendant  refased  to  ap- 
point Montgomery  its  general  watch  and 
clock  inspector  until  all  his  debts  were  paid, 
that  it  might  not  be  annoyed  by  his  credit- 
ors. Thereupon  Thomas  paid  about  $3,000 
of  Montgomery's  debts  to  constitute  htm  eli- 
gible for  appointment  Thomas  also  agreed 
to  superintend,  and  at  bis  own  expense, 
through  Montgomery,  rate,  regulate,  and  re- 
pair, all  clocks  in  use  by  defendant  along  its 
lines  of  railroad,  and  inspect  rate,  and  regu- 
late tbe  watches  of  those  employte  of  de- 
fendant who  were  by  defendant  required  to 
carry  watches  to  conform  to  the  require- 
ments of  tbe  time-service  system.  In  con- 
sideration therefor,  and  as  a  part  of  said  con- 
tract, defendant  agreed,  through  its  general 
manager,  that  Tbomaa  and  Montgomery,  In 
the  name  of  the  latter,  should  have  the  right 
to  supply  and  sell  to  tbe  employes  of  defend- 
ant certain  watches  of  a  uniform  character, 
and  of  a  standard  to  meet  defendant's  re- 
quirements. The  contract  received  tbe  aid 
and  encouragement  of  defendant,  A  circu- 
lar was  Issued  by  the  general  manager.  It 
defined  the  time  service  and  its  reqnlrements. 
It  announced  that  the  employes  in  the  oper- 
ating dejiartment  of  the  road  would  be  re- 
quired to  carry  wa'tches  to  meet  the  required 
standard.  The  circular  also  called  tbe  at- 
tention of  the  employes  to  the  fact  that 
while  any  watch  which  would  come  up  to  the 
required  standard  would  be  sufficient  watch- 
es meeting  tbe  required  standard  could  be 


pnrcbased  of  Montgomwy,  as  genial  watch 
and  clock  inspector,  at  reasonable  prices  and 
on  monttaly  Installments.  Thomas  and  Mont- 
gomery caused  to  be  constructed  by  the 
American  Waltham  Watch  Company  watch- 
es of  a  certain  model  and  of  a  standard  to 
meet  the  requirements  of  defaidant  and 
caused  to  be  placed  thereon  tbelr  trade-mark, 
the  words  "Santa  F#  Roatc^"  which  trade- 
mark they  had  caused  to  be  copyrighted  In 
tbe  name  of  Montgomery,  who  assigned  to 
Thomas  a  one-half  interest  therein.  In  tbe 
sale  of  these  watches  to  the  employes  of  de- 
fendant tbe  note  of  the  purchaser  was  taken, 
payable  to  tbe  order  of  H.  8.  Montgoniery,  Id 
monthly  installments  of  $5  each. 

This  contract  continued  to  July  1,  1897,  a 
little  more  than  one  year,  when  it  was  termi- 
nated by  defendant  without  the  consent  of 
plaintiff.  Its  termination  was  effected  by  a 
circular  issued  by  tbe  presidrat  of  tbe  rail- 
way company.  Tbe  circular  was  a  general 
one  prohibiting  the  employes  of  the  company 
from  engaging  la  private  baslness.  The  ef- 
fect of  tbe  circular  was  to  disqualify  Mont- 
gomery, as  genial  watch  and  clock  inspector 
of  the  railway  company,  from  further  en- 
gaging In  tbe  sale  of  watches  to  the  employ^ 
of  defendant  unless  expressly  authorised  by 
the  president  to  continue  their  sale.  To  so 
disqualify  Mou^mery  bad  the  effect  to  ter- 
minate tbe  contract  as  to  Tbomaa.  In  tbe 
sale  of  watches  to  the  employes  of  defend- 
ant, It  was  claimed  by  Thomas  he  could  only 
successfully  operate  when  operating  Qirougb 
Montgomery,  as  he  bad  been  doing.  Soon 
after  tbe  Issuing  of  this  circular  by  defend- 
ant Thomas  and  Montgomery  went  frooi  To- 
peka to  Chicago  to  see  and  confer  with  Pres- 
ident Ripley  with  reference  to  the  effect  of 
the  circular  on  Montgomery  and  on  tbe  hiul- 
neas  of  selling  watches  to  the  employes  of 
defendant.  Tbe  president  was  firm  in  the 
position  that  Montgomery  could  not  contlaae 
general  watch  and  clock  inspector  of  defend- 
ant and  at  the  same  time  engage  In  tbe  sale 
of  watcbes  to  employfia.  He  declared  Hoot- 
gomery  must  quit  the  sale  of  watcbes  or  dis- 
continue tbe  duties  of  Inspector.  Thomas  ex- 
plained to  President  Ripley  tbe  contract  be- 
tween himself,  Montgomety,  and  defendant 
made  through  tbe  (general  manager  of  de- 
fendant; explained  that  he  and  Montgomery 
were  partners  In  the  enterprise:  represented 
to  tbe  president  that  to  apply  the  provisions 
of  the  circular  to  Montgomery,  and  thereby 
cause  bis  discontinuance  of  the  sale  of  watcb- 
es to  en:u)loy68,  or  the  discontinuance  of  tli« 
sale  of  watches  to  tbe  employes  throneb 
MontgomMy,  would  be  ruinous  to  the  bnsl- 
ness  of  selling  these  watches;  that  he  (Tbom- 
as)  had  financed  the  enterprise,  and  had  ex- 
pended large  sums  of  money  In  fnaugnratlDg 
the  time  service  for  defendant;  that  tbere 
were  a  large  number  of  watches  of  the  spe- 
cial model  and  design  which  would  be  vltb- 
out  a  market  and  worthless;  that  he  bad  on 
band  many  Installment  notes  of  the  employe* 
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taken  In  the  name  ot  Montgomery,  glren  for 
the  purchase  of  watches;  that  these  notes 
would  be  difficult  of  collection  from  the  em- 
ployes; that  the  employes  of  defendant  would 
pay  the  notes  more  readily  when  made  pay- 
able and  apparently  belonging  to  Montfiom- 
ery,  an  officer  of  the  company,  than  If  made 
or  assigned  to  another;  and  that  It  Would  re- 
sult in  great  financial  loss  and  be  mlnous  to 
him. 

The  claim  Is  made  by  Thomas  that  defend- 
ant, through  President  Ripley,  admitted  that 
it  had  been  greatly  benefited  by  the  time 
service.  The  claim  Is  also  made  that  the 
president  then  stated  that  In  consideration 
of  the  money  advanced  by  Thomas  in  Inaugu- 
ratlng  the  time  service;  and  In  compromise  of 
the  claim  of  Ttwmas  for  the  damage  he 
would  sustain  from  the  act  of  defendant  In 
terminating  the  contract,  defendant  would  re- 
imburse Thomae  for  the  moD^  he  had  ex- 
pended In  inaugurating  the  time  service  sys- 
tem; would  give  to  Thomas  the  right  to  sell 
to  the  employes  of  defendant  4,800  watches 
of  the  model  bearing  the  "Santa  F6  Eoute" 
trade-mark;  would  give  to  him  the  right  to 
take  from  the  empioyfia  of  defendant  an  or- 
der on  the  treasurer  of  defendant,  authoriz- 
ing defendant  to  deduct  95  per  month  from 
the  earnings  of  the  employfi  In  payment  for 
the  watch  purchased;  that  defendant  would, 
In  80  far  as  It  was  able  to  do  so,  collect  these 
orders  for  plalntlCF;  and  also  that  defendant 
would  undertake  to  collect  from  its  employes, 
in  io  far  as  It  was  able  to  do  so,  the  Install- 
ment notes  theretofore  given  In  the  name  ot 
Montgofaery  in  payment  for  watches  sold  to 
the  employes.  The  further  claim  Is  made  by 
Thomas  that  he  agreed  to  this  proposition  of 
settlement,  and  also  that  he  undertook  and 
agreed  to  sell  to  the  employte  of  defendant 
4,800  watches  of  the  model  bearing  the  trade- 
mark. 

Thomas,  through  Montgomery,  accepted 
from  defendant  an  amount  In  satisfaction  of 
his  claim  for  mon^  advanced  In  installing 
the  time-sOTvIce  system.  Defendant  collect- 
ed from  Its  employes,  in  so  far  as  it  was  able 
to  do  go,  the  installment  notes  given  to 
Montgomery  In  payment  for  watchee.  Un- 
der the  name  of  "M.  A.  Mead  &  Oo,,  of  To- 
peka,  Kansas,"  Thomas  entered  upon  the 
new  arrangement  made  with  defendant, 
through  Prestd^t  Bipley,  for  the  sale  of 
watches.  He  sold  726  watches  to  the  em- 
ployes of  defendant  on  the  order  system, 
and  the  orders  so  taken  were  by  defendant 
protected  on  the  books  of  the  company,  and 
by  defendant  collected  for  plaintiff  from 
the  personal  earnings  of  the  employes  giv- 
ing snch  orders.  The  sale  of  wattles  onder 
this  arrangement  was  by  plaintiff  discon- 
tfnued  on  January  1,  1900,  due  to  defendant 
refusing  to  longer  accept  and  collect  orders 
given  by  Its  employee  toi  the  payment  of 
watches.  Plaintiff  then  brought  this  action 
In  damage,  claiming  $48,888,  a  loas  of  $12 
oroflt  on  each  of  the  4,074  watches  remaining 


unsold  of  the  4,800  watches  plaintiff  claimed, 
under  the  arrangement  with  defendant,  the- 
right  to  sell.  Defendant  filed  a  general  de- 
nial, but  upon  the  trial  of  the  case  Inter- 
posed nnmerouB  defenses  to  plaintiff's  claim. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff  in  the  earn  of  $20,000. 

Numerous  errors  are  assigned  by  the  rail- 
way company — among  others,  tliat  the  court 
erred  in  giving  Instruction  No.  16,  which  is 
as  follows:  "If  you  find  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff  Is  en- 
titled to  recover  in  this  action,  then  his 
measure  of  damages  would  be  the  profits  on 
the  number  of  watches  which  he  has  shown 
by  a  preponderance  of  the  evidence  be  could 
have  sold,  and  was  prevented  from  selling  to 
the  employes  of  defendant  company  by  rea- 
son of  defendant  refusing  to  protect  sucb 
sales  on  the  pay  roll  of  the  company,  not 
exceeding  in  amount  the  sum  of  $48,888." 

It  is  the  contention  of  defendant  that 
plaintiffs  dalm  for  damages  Is  too  remote- 
and  contingent,  that  It  is  open  to  the  charge 
of  being  prospective,  and  that  it  enters  the 
domain  of  speculation.  It  is  urged  that,  for 
the  reasons  assigned,  plaintiff's  claim  for 
damages  cannot  constitute  the  basis  for  a 
valid  Judgment;  that  Instruction  No.  16,. 
complained  of,  relative  to  the  measure  of 
plaintiff's  claim  for  damages,  was  erroneous. 

On  January  1,  1000,  when  plaintiff's  right 
to  sell  watches  to  the  employes  of  defendant 
was  terminated,  he  bad  sold  all  the  watches 
of  the  design  or  model  bearing  the  trade- 
mark which  he  had  on  hand  at  the  time  the 
arrangement  was  made  with  defendant  giv- 
ing to  him  the  right  to  sell  4,800  watches  to 
the  employes.  Plaintiff  was  under  no  legal 
obligations  to  purdiase  watches  of  the  model 
bearing  the  trade-marlt,  to  make  up  or  com- 
j  plete  the  4,800  watches.  His  claim  for  dam- 
ages is  based  wholly  upon  the  profits  he 
claims  be  could  have  made;  not  upon  watch- 
es owned  by  him,  or  upon  watches  which  he 
was  under  a  legal  obligation  to  purchase,  but 
upon  watches  which  he  could  have  purchased, 
and  which  be  claims  he  could  have  sold  to 
the  employes  of  defendant  at  a  profit  of  $12 
on  each  watch,  had  tils  arrangement  with 
defendant  not  have  been  terminated.  The 
only  testimony  upon  the  question  of  plain- 
tifTs  damages  was  that  of  plaintiff  himself, 
who  testified  that  be  would  have  realized  a 
profit  of  $12,  net,  upon  the  sale  of  each  of 
the  remaining  4,074  watches,  could  he  have 
sold  them  to  the  employee  under  the  arrange- 
ment be  had  with  defendant. 

It  Is  the  aim  and  purpose  of  the  law  to  give 
to  a  party  Injured  by  the  breach  of  a  contract 
all  the  damages  which  he  may  suffer  from 
such  breadi;  and  where  the  contract  la  made 
with  a  view  to  future  inroflts,  and  ench  profits 
are  within  the  contemplation  «f  the  parties, 
they  may,  where  tbey  can  be  established 
with  certainty,  form  a  just  measure  of  dam^ 
age.  But  the  right  to  recover  damages  for 
anticipated  profits  has  always  bees,  and  win 
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continae  to  be.  a  troublesome  question.  No 
fixed  rule  can  be  laid  down  which,  when  ap- 
()lfed  to  the  facts  of  a  case  inToMng  dam- 
ages for  anticipated  profits,  will  determine 
whether  a  recovery  may  or  may  not  be 
bad.  Each  case  must  be  determined  on  the 
facts  peculiar  to  Itself.  The  authorities  both 
In  the  United  States  and  England  are  agreed 
as  a  general  rule,  snbject  to  certain  well- 
establlsbed  qualiflcations.  that  anticipated 
profits  prerented  by  tbe  breach  of  a  contract 
nre  not  recoverable  in  the  way  of  damages 
for  such  breach;  but  In  tbe  application  of 
this  principle  the  same  uniformity  In  tbe 
decisions  does  not  exist.  In -some  cases  of 
almost  exact  analogy  In  the  tacts  the  adjudi- 
cations of  the  courts  In  the  different  states 
are  directly  <^po8lte. 

In  Gas  Go.  v.  Glass  Co.,  56  Kan.  614,  44 
Pac.  621,  it  was  sought  to  recover  damages 
for  breadi  of  a  contract  In  which  the  gas 
company  agreed  to  deliver  at  the  works  of 
the  glass  company,  ftw  10  months,  all  tbe 
natural  gas  necessary  to  run  a  12-pot  glass 
factory  for  the  manufacture  of  glass  bottles. 
The  main  controversy  in  the  case  was  over 
the  allowance  of  prospective  profits.  It  was 
contended  by  plaintiff  that  tbe  net  profits 
would  have  reached  the  sum  of  $10,000.  In 
tbe  opinion  by  Mr.  Justice  Johnston  it  was 
pointed  out  that  the  success  of  the  venture 
depended  not  alone  upon  the  supply  of  fuel. 
The  manufacture  of  glass  in  Kansas  at  that 
time  was  a  new  enterprise.  It  was  subject 
to  many  contingencies.  Tbe  material  found 
had  not  yet  been  used  for  making  glass.  A 
market  had  not  been  found  for  the  product 
The  product  must  be  sold  on  a  new  market 
It  must  be  sold  upon  that  market  at  a  price 
in  excess  of  the  cost  of  production,  to  yield 
a  profit.  This  would  involve  the  expense  of 
proper  advertising,  the  building  op  of  a  cred- 
it and  reputation,  the  state  of  the  glass 
trade,  the  competition  that  would  have  to 
be  met,  tbe  rates  of  shipment  and  the  cost 
of  the  sale  of  the  product.  It  was  held  that 
the  question  of  profits  was  largely  a  matter 
of  speculation  and  conjecture.  Plaintiff  was 
denied  a  recovery  on  its  claim  for  estimated 
and  anticipated  profits.  This  case  finds  sup- 
port in  tbe  following  cases  decided  by  this 
court:  States  v.  Durkln,  65  Kan.  lOl,  68 
Pac.  1091;  Investment  Co.  v.  Burdlck,  58 
Kan.  517,  50  Pac.  442;  Walrath  v.  Wbltte- 
klnd,  26  Kan.  482;  M.,  K.  &  T.  Ry,  Co.  T. 
City  of  Fort  Scott  15  Kan.  435. 

In  Hallway  Co.  v.  City  of  Fort  Scott  supra, 
It  was  sought  by  tbe  city  to  recover  damages 
for  breacb  of  a  contract  In  which  the  rail- 
way company  had  agreed.  In  considerntion 
that  the  ci^  issue  to  it  $100,000  of  tbe  bonds 
of  the  dty,  to  construct  Its  lines  of  railroad 
through  the  city,  and  locate  In  tbe  city  its 
division  points,  roundhouse,  machine  shops, 
etc.  Damages  were  sought  to  be  recovered 
by  the  city  from  the  railway  company,  main- 
ly for  a  failure  of  tbe  oimpany  to  locate  in 


the  city  its  dlTislon  points,  nrandliouse,  and 
machine  shops.  Testimony  was  admitted 
tending  to  show  a  decline  in  the  population 
of  the  city  and  a  depreciation  generally  In 
the  value  of  real  estate,  after  the  construc- 
tion of  the  road  tlirough  tbe  dty,  and  tbe 
location  of  the  divlsicm  points,  roundhouse, 
and  machine  shops  elsewhere.  It  was  held 
tbe  claim  of  the  city  was  too  speculative,  too 
remote  and  uncertain;  that  the  direct  and 
pecuniary  loss  of  the  city,  only.  In  an  action 
ex  contractu,  was  the  proper  measure  of 
damages.  It  was  held  there  was  no  cotaln 
connection  of  cause  and  effect  between  a  fail- 
ure to  build  roundhouses  and  madilne  shops 
and  In  the  decline  of  popnlatiou  or  the  de- 
crease of  values  in  real  estate.  In  the  opin- 
ion by  Mr.  Justice  Brewer,  many  contingen- 
cies are  referred  to,  which  might  prodace  tbe 
results  complained  of,  that  could  not  be 
traced  to  the  act  of  tbe  railway  company. 

Plaintiff,  in  support  of  his  claim  that  the 
damages  he  recovered  are  not  subject  to  the 
charge  that  they  are  too  speculative,  too  re- 
mote and  contingent  to  constitute  the  basis 
for  a  recovery,  directs  our  attention  to  the  fact 
that  this  court  recognized  anticipated  profits 
&s  the  basis  of  a  recovery  In  each  of  tlie 
following  cases:  Hoge  v.  Norton,  22  Kan. 
374;  Osborne  v.  Stassen,  25  Kan.  736;  Brown 
V.  Hadley,  43  Kan.  2^7,  23  Pac.  492;  and 
Town  Co.  V.  Lincoln,  56  Kan.  145,  42  Pac. 
706.  These  cases  were  cited  for  tbe  same 
purpose  In  Gas  Co.  v.  Glass  Co.,  supra.  In 
distinguishing  tbe  cases  cited  from  that  case, 
and  which  will  apply  equally  well  to  tbe 
facts  In  the  case  at  bar,  in  the  opinion  at 
pages  624,  623,  56  Kan.,  page  624.  44  Pac,  it 
was  said:  "Much  reliance  is  placed  upon  tbe 
rulings  of  this  court  in  the  cases  of  Hoge  t. 
Norton,  supra.  Brown  t.  Hadley,  supra,  and 
Town  Co.  V.  Lincoln,  supra.  All  of  these 
cases  are  close  to  the  border  line  dlvldlnj: 
profits  which  may  be  allowed  from  those 
which  should  be  rejected.  In  each  of  them, 
however,  the  business  vtpoa  which  proflta 
were  allowed  was  not  new  or  untried,  but 
had  been  established  and  carried  on  to  sucb 
an  extent  In  the  community  that  a  safe  basis 
of  calculation  could  be  found.  In  Hoge  v. 
Norton,  supra,  profits  were  estimated  on  tbe 
cattle  business,  which  is  well  established  in 
Kansas,  and  Is  carried  on  to  such  an  extent 
that  tbe  laws  of  feeding  and  growth  are 
well  understood,  and  the  results  reasonably 
certain.  In  Brown  t.  Hadley,  supra,  tbe 
business  was  dairying,  which,  it  was  aald, 
has  been  extensively  engaged  in  ever  since 
the  settlement  of  the  state,  and  that  there- 
for the  gains  could  be  estimated  by  men 
of  experience  in  that  business  with  reason- 
able certainty.  In  Town  Co.  t.  Lincoln,  su- 
pra, the  breach  of  the  contract  resulted  ia 
breaking  op  an  established  business,  and  tbe 
profits  that  had  been  made  for  a  reasonable 
period  next  preceding  the  time  of  the  brescb 
furnished  a  reasonably  certain  basia  of  cal- 
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culatlns  tboM  tbat  would  hare  been  reaUBed 

iX  no  breach  had  occurred." 

Id  Central  Co&l  &  Coke  Oo.  t.  Hartman, 
111  Fed.  96,  49  a  G.  A.  244  (TTnlted  States 
Circuit  Court  of  Appeals,  Eighth  Circuit), 
the  only  damages  claimed  In  the  petition,  and 
the  only  losses  which  the  plaintiff  sought  to 
prove  at  the  trial,  were  the  losses  of  some  of 
the  expected  profits  of  his  business  of  buy- 
ing and  selling  coal  within  a  period  of  about 
two  years..  Plaintiff  was  denied  a  recoTery 
on  the  ground  tbat  the  anticipated  profits 
were  too  remote  and  specnlatlTe.  Upon  the 
question  of  the  right  to  recover  damag«i  for 
anticipated  profits,  the  court  laid  down  the 
following  rule:  "The  general  rule  Is  that  the 
anticipated  profits  of  a  commercial  business 
are  too  remote, "speculative,  and  dependent 
upon  changing  circumstances  to  warrant  a 
judgment  for  their  loss.  There  Is  an  excep- 
tion to  this  rule:  that  the  loss  of  profits  from 
the  Interruption  of  an  established  business 
tnay  be  recovered  where  the  plaintiff  makes 
it  reasonably  certain  by  competent  proof 
what  the  amount  of  his  actual  loss  was." 

In  Machine  Co.  v.  Bryson.  44  Iowa,  159, 
24  Am.  Rep.  735,  defendant  was  not  permit- 
ted to  recoup  In  damages  claimed  on  a 
breach  of  contract,  being  the  failure  of  plain- 
tiff to  supply  defendant  with  sewing  ma- 
chines for  sale.  The  damages  claimed,  for 
wlilch  a  recovery  was  refused,  were  the  an- 
ticipated profits  that  defendant  claimed  he 
could  have  made  on  commissions  from  an- 
ticipated sales  of  sewing  machines  within  a 
limited  territory.  Held  too  remote,  contin- 
gent, and  speculative. 

It  la  not  claimed  defendant  prohibited 
plaintiff  from  selling  watches  to  the  employes 
of  defendant,  but  only  that  defendant  re- 
fused to  protect  upon  Its  books  and  coliect 
after  January  1,  1900,  orders  of  the  employes 
given  to  plaintiff  In  payment  for  watches 
sold.  Plaintiff  had  no  guaranty  from  the 
company  that  he  could  sell  4,800  watches, 
or  any  number  of  watches,  to  its  employes. 
The  employes  had  not  been  required  by  de- 
fendant to  purchase  this  model  or  design  of 
watch.  Any  watch  which  would  meet  the 
required  standard  of  the  time  service  was 
sufficient  The  employes  were  not  required 
to  purchase  watches  of  plaintiff.  He  had  no 
assurance  tbat  he  might  be  able  to  sell  these 
watches  to  the  employes.  He  had  no  assur- 
ance tbat,  if  these  watches  could  be  sold  to 
the  employes,  It  would  continue  to  be  at  a 
price  at  which  he  could  derive  a  profit.  Nor 
bad  he  assurance  there  could  be  a  collection 
of  the  orders  given  for  watches  sold.  In  the 
sale  of  these  watches  to  the  employes  he 
might  he  required  to  meet  as  competition, 
along  the  thousands  of  miles  of  defendant's 
railroad,  all  the  watches  for  sale  upon  the 
market  which  would  meet  the  required  stand- 
ard. The  watches  he  was  offering  for  sale 
were  of  a  fixed  design  or  model.  It  Is  a 
well-known  fact  that  in  all  such  mechanical 
productions  new  and  Improved  models  are 
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frequently  being  placed  upon  the  market 
Plaintiff,  in  the  sale  of  watches  to  the  em- 
ployes of  defendant  might  have  to  meet  and 
compete  with  watches  of  the  later  Improve- 
ments to  be  found  In  these  newer  models. 
The  greatest  reason  plaintiff  could  have  to 
believe  be  might  be  able  to  sell  watches  to 
the  employes  of  the  company  was  that  his 
prices  were  reasonable  and  his  terms  easy; 
but  he  was  given  no  assurance  by  defend- 
ant or  by  Its  employes,  nor  had  he  assur- 
ance from  any  source,  that  competitors 
might  not  offer  watches  to  the  employes  of 
defendant  at  a  lees  price  and  on  easier  terms. 
He  was  not  guarantied  the  exclusive  right  to 
sell  watches  to  the  employes  of  defendant 
upon  the  order  system,  nor  was  he  guarantied 
the  right  to  sell  watches  to  the  employes 
of  defendant  through  the  local  Inspectors  of 
defendant  The  profit  which  plaintiff  might 
make  was  not  only  contingent  upon  the  fact 
that  his  model  might  continue  a  salable  one, 
but  contingent  upon  the  number  of  watches 
he  might  be  able  to  sell,  and  also  contingent 
upon  the  price  at  which  he  might  be  able  to 
sell  them,  and  tbat  he  might  be  able  to  col- 
lect for  the  watches  sold.  The  record  dis- 
closes that  under  the  last  arrangement  with 
defendant  he  had  sold  726  watches  In  atwut 
2^  years.  At  that  rate  It  would  require 
more  than  14  years  to  dispose  of  the  re- 
maining 4,074  watches.  But  there  Is  no 
means  of  foreseeing  with  a  reasonable  de- 
gree of  certainty  that  he  would  ever  be  able 
to  sell  them,  or  tbat  there  would  be  to  him 
a  profit  on  those  he  might  In  the  future  sell. 

Plaintiff  does'  not  sue  for  losses  already 
sustained,  but  for  gain  or  profits  which  he 
claims  was  by  defendant  prevented.  The 
unquestioned  rule  of  the  law  Is  that  dam- 
ages of  this  character  must  be  capable  of 
being  established  with  a  reasonable  degree 
of  certainty,  must  be  the  natural  and  proxi- 
mate consequence  of  the  breach,  and  be  free 
from  conjecture  and  speculation.  This  state 
is  unqualifiedly  committed  to  this  rule.  Gas 
Co.  V.  Glass  Co.,  supra,  and  M.,  K.  St  T.  By. 
Co,  V.  City  of  Fort  Scott  supra.  In  further 
support  of  this  well -recognized  rule,  see  the 
following  authorities:  Ecklngton,  etc.,  Ry 
Oo.  V.  McDevltt  191  U.  S.  103,  24  Sup.  Ct. 
36,  48  L.  Ed.  112;  E.  W.  Bliss  Co.  v.  Buf- 
falo Tin  Can  Co.  (O,  C.  A.)  131  Fed.  51; 
Lowry  v.  Tile,  Mantel  &  Grate  Ass'n  (C.  C.) 
106  Fed.  46;  Allls  v.  McLean,  48  Mich.  428. 
12  N.  W.  040;  Griffin  v.  Colver,  16  N.  Y.  489. 
69  Am.  Dec.  718,  and  notes;  Jones  v.  Call, 
96  N.  C.  337,  2  8.  E.  647,  60  Am.  Rep.  416; 
Chicago  City  Ry.  Co.  v.  Howlson,  86  111.  215; 
Masterton  v.  Village  of  Mount  Vernon,  58 
N.  Y.  391;  Bridges  v.  Lanham,  14  Neb.  360, 
15  N.  W.  704,  45  Am.  Rep.  121;  OinclnnaU 
Gas  Co.  V.  Western  Siemens  Co,  152  U.  8. 
200,  14  Sup.  Ot  523,  38  L.  Ed.  411;  Freeman 
V.  Clute,  3  Barb.  424;  Todd  v.  Minneapolis 
&  St.  Louis  Ry.  Co.,  39  Minn.  186,  39  N.  W, 
318;  Masterton  v.  Mayor  of  Brooklyn,  42 
Am.  Dec.  38,  and  notes;  Gray  v.  Sm^s  8^ 
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F«d.  824,  28  O.  C.  A.  168;  Todd  t.  Keene 
(Mass.)  45  N.  B.  81;  Blerbach  t.  Goodyear 
RnbtSer  Co.  (Wis.)  11  N.  W.  314,  41  Am.  Rep. 
19;  Howard  v.  SUllwell  &  Bierce  Mfg.  Co., 
189  U.  S.  190,  11  Sup.  Ct  500,  35  L.  Ed.  147; 
8  A.  &  E.  £acycl.  of  L.  60S,  <I1S;  13  Cyc.  36, 
S7.  Many  otberB  migbt  be  cited.  We  would 
not  be  understood  as  boldlng  or  Implying 
tb&t  damages  may  not  be  recovered  on  a 
breacb  of  contract  for  losa  of  anticipated 
profits,  wUere  under  tbe  contract  tbe  profits 
claimed  would  be  tbe  natural  and  proximate 
consequeDce  of  tbe  breacb,  and  sucb  as  may 
be  reiidei-ed  reasonably  certain,  and  do  not 
enter  tbe  domain  of  speculation. 

Wbile  it  is  not  always  easy  to  draw  tbe 
line  between  anticipated  profits  which  are 
tbe  l^ltlmate  element  of  damages  and  those 
wblcb  are  too  i^mote,  contingent,  or  uncer- 
tain, it  is  quite  apparent  that,  onder  tbe 
authorities  cited,  plaintiff's  claim  for  dam- 
ages is  entirely  prospective.  The  profits 
claimed  depend  upon  too  many  contingencies 
and  are  too  uncertain  to  furnish  a  safe  guide 
In  fixing  the  amount  of  bis  damages.  It  car^ 
rles  with  It  too  much  of  tbe  element  of  specu- 
lation to  be  tbe  subject  of  Judicial  determina- 
tion. 

For  «Tor  of  tbe  court  In  Instructing  the 
Jury  on  the  measure  of  plaintiff's  damages, 
the  Judgment  will  be  reversed.  All  the  Jus- 
tices coucurring. 

OUNNINQHAM,  J.,  not  sitting. 


NICHOLS  V.  OREGON  SHOET  LINE  R.  CO. 

(Supreme  Court  of  Utah.    Dec.  10,  1904.) 

OARBIEBS— INJUBIBS  TO  FABSENOEB9— ATTOa- 
HBYS— CUT  JUDGE— RIGHT  TO  paACTICE— AC- 
TIONS—D  All  AGES  —  EtEMENTS— LOSS  OF  MEM- 
0KT—EXCE8SIVENESS— REVIEW. 

1.  Rev.  SL  1898,  fi  693.  pi-ovides  that  a  iuBtice 
of  the  Supreme  Court  or  judge  of  the  district 
court  cannot  act  as  an  attorney  or  coumsel  in  the 
court  of  which  he  is  a  judge,  or  in  any  other 
court,  except  in  an  action  or  proceeding  to 
which  he  is  a  party  on  the  record.  Section 
4155  declares  that  no  justice  of  tbe  peace  aball 
be  interested  in  any  suit  or  action  in  any  court 
of  a  justice  of  the  peace,  as  attorney  or  other- 
wife,  except  when  a  plaintiff  or  defendant  in  an 
action.  Held,  that  aa  city  courts,  e&tiiblished  as 
provided  by  Sess.  Laws  1001,  p.  110,  c  109. 
are  inferior  courts  similar  to  justice  courts,  a 
Jud;re  of  such  city  court,  thoush  disqualified 
from  practicing  ss  an  attornny  in  his. own  court. 
Is  not  debarred  from  appearing  as  an  attorney 
in  an  action  filed  in  the  district  court  in  the 
first  inBtance. 

2.  Where  plaintiff  allefjed  thai,  by  reason  of 
defendant's  necligence,  she  was  injured  and  dis- 
abled physically,  mentally,  interually,  and  per- 
manently, evidence  showmg  an  impairment  of 
memory,  naturally  resulting  from  the  injury, 
was  admissible. 

3.  In  an  action  for  injuries  to  a  passenger 
resulting  from  a  colliaioo.  a  loss  of  memory  and 
an  impnirmeot  of  plaintiff's  mental  imwer  hi  a 
proiKr  element  of  damage. 


T  2.  Croro  t.  Orogon  Short  Line  R.  Co.,  H  PftC 
Sn,  IS  Utab,  lU,  S90,  44  U  R.  A.  >8fi. 


4.  Cnder  tbe  Constitution  making  the  amount 
of  damages  recoverable  a  que^ftion  of  fmct, 
whether  the  damages  awardsd  are  excessirc  is 
wholly  within  the  province  of  the  trial  court 
and  jury. 

Appeal  District  Court,  Salt  L«ke 

Cbunty;  O.  W.  Morse,  Judge. 

Action  by  Nancy  J.  Nichols  against  tbe 
Oregon  Short  Une  Railroad  Company.  From 
a  judgment  Id  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

P.  L.  Williams  and  Geo.  H.  Smttb.  for  ap- 
pellant* H.  8.  Tanner  and  Ekinc,  Burton  & 
King,  for  respondent 

BARTC^.  J.  Tbe  plaintiff  brought  tbia 
action  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  received  by  her 
through  tbe  negligence  of  tbe  defendant 
while  traveling  on  its  train.  This  1b  tbe  »eo- 
ond  appeal  herein  to  tbis  court  On  tbe  for- 
mer occasion  the  Judgment  was  reversed, 
and  tbe  cause  remanded  for  a  new  trial. 
Tbe  case  Is  reported  la  25  Utah,  240.  70  Pac. 
996.  The  facta  are  there  stated  sufficiently 
to  answer  tbe  purposes  of  this  decision. 

The  appellant  now,  in  tbe  -first  instance. 
Insists  that  the  court  erred  in  overruliOK  the 
defendant's  objection  to  tbe  appearance  of 
H.  S.  Tanner  as  one  of  the  attorneys  for  the 
plaintiff,  he  being  a  Ju^e  of  a  city  court  of 
Salt  Lake  City.  The  contention  is  that,  he 
being  sncb  a  Judge,  his  right  to  practice  law 
as  an  attorney,  counsel,  or  advocate.  In  any 
of  tbe  courts  of  the  state,  Is  suspended  and 
continues  so  as  long  aa  he  occupies  that  offi- 
cial position;  and  that  bis  appearance  In  tibe 
case,  and  his  being  permitted  to  take  part 
as  an  attorney,  over  the  objectkma  made, 
constituted  reversible  error. 

Tbe  respondent  Insists  that  tbe  city  courts 
are  Inferior  courts  of  limited  Jurisdiction, 
belonging  to  the  same  class  as  Justices* 
courts,  and  that  the  judges  of  such  city 
courts;  as  well  as  Justices  of  the  peace,  have 
the  right  to  practice  as  attorneys  before 
courts  other  than  their  own.  We  think  the 
contention  of  respondent  must  be  sustained. 
Justices'  courts  are  created,  and  Inferior 
courts,  like  the  city  courts,  are  authorized, 
by  the  Constitution.  Section  1,  art  8,  Const. 
Pursuant  to  that  section  of  tbe  fundamentnl 
law,  the  Legislature,  by  act  approved  March 
22,  1901,  created  "city  courts."  and  also  the 
office  of  "city  Judge,"  In  cities  of  the  flrRt 
class.  Chapter  109,  Sess.  Laws  1901.  p.  no. 
The  Jurisdiction  of  Justices'  courts  Is  lim- 
ited to  S300  ]q  civil  matters  (sections  GSA. 
689,  Rev.  St.  1898),  and  to  tbe  trial  of  mis- 
demeanors in  criminal  matters  (section  €91. 
Rev.  St  1898):  while  the  jurisdiction  of  city 
courts  Is  limited  In  civil  matters  to  9500. 
and  In -criminal  matters,  except  cases  arising 
under  city  ordinances,  where  city  courts 
have  exclusive  original  Jurladictlon.  they 
have  the  same  power  and  Jurisdiction  as  Jus- 

H  1.  Bi-aegger  v.  Otmod  Short  Una  S.  Co..  Ct  fac 

HO,  24  Utah.  33L 
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tlces*  courts.  See  Act  1901,  supra.  Like  jus- 
tices' courts,  city  courts  Iiare  no  power  to 
permit  parties  to  an  action  to  give  "eyl- 
tlence  upon  any  questions  which  involTe  the 
title  or  possession  of  real  property,  or  which 
lnvolTe  the  legality  of  any  tax,  Impost, 
toll,  or  mmiiclpal  fine.**  Nor  can  any  issue 
presenting  such  a  question  he  tried  by  such 
a.  court  The  city  judges  are  magistrates, 
but,  while  sitting  as  magistrates,  they  exer- 
cise the  powers  and  jurisdiction  applicable 
to  justices  of  the  peace.  Likewise,  the  pro- 
vision for  appeals  Trom  city  courts  Is  much 
tlie  nme  as  for  appeals  from  Jastlcei* 
coorts.  See  Act,  supra.  It  will  thus  be 
observed  that  city  courts  are  quite  similar 
to  justices*  coorts,  and  that  the  office  and 
datiefl  of  a  city  judge  are  substantially  the 
same  as  the  office  and  duties  of  a  justice  of 
the  peace.  RelatlTe  to  the  latter,  It  is,  in 
section  4155,  Rev.  St.  18»8,  provided:  "No 
Justice  of  the  peace  •  •  •  shall  he  Inter- 
ested In  any  suit  or  action  In  any  court  of  a 
Jnstlee  of  ttie  peace,  as  attorney,  agent,  col- 
lector, or  otherwise,  except  when  a  plaintiff 
or  defendant  In  an  action."  This  provision 
of  the  statute  clearly  prohibits  a  jnstlce  of 
the  peace  from  becoming  Interested  In  any 
action.  In  a  Justice's  court,  as  an  attorney, 
unless  he  is  a  party  to  the  action,  and  bence 
prevents  him  from  practicing  as  an  attorney 
In  such  a  court;  but  there  Is  no  prohibition 
In  the  provision  as  to  any  other  court  and, 
therefore,  the  statute  having  mentioned  spe- 
ciflcally  the  court  In  which  he  shall  not  prac- 
tice, he  may  act  as  an  attorney  In  every 
other  court  in  which  his  license  entitles  him 
to  practice.  In  such  case  the  maxim,  "I^- 
presslo  unlus  est  exclusio  alterloa,"  applies. 

The  cases  cited  In  support  of  the  position 
of  appellant  refer  to  Judges  of  courts  of  gen- 
eral 'Jurisdiction,  and  to  judges  of  Inferior 
courts  practicing  In  their  own  courts,  and 
have  no  application  beT&  For  a  Judge  of  any 
court  to  appear  as  counsel  In  the  trial  of 
causes  In  the  court  over  which  be  presides 
would  be  In  violation  of  sound  public  policy, 
and  would  be  prohibited  at  common  law  re- 
gardless of  statute.  For  the  same  person  to 
appear  as  judge  and  advocate,  at  the  same 
time,  In  the  same  case,  would  be  contrary  to 
all  our  notions  of  justice  and  judicial  decor- 
um. That  a  judge  of  a  court  of  general 
jurisdiction,  so  long  as  he  occupies  his  offi- 
cial position,  cannot  practice,  as  an  attor- 
ney. In  any  of  the  courts  of  this  state,  la 
declared  by  statute.  In  which  it  Is  provided: 
"A  justice  of  the  Supreme  Court,  or  judge 
of  the  district  court  cannot  act  as  an  at- 
torney or  counsel  In  the  court  of  which  be 
is  a  judge  or  in  any  other  court  acept  In  an 
aetltm  or  proceeding  to  which  he  Is  a  party 
OD  thfe  record.**   Section  693,  Rev.  St.  1898. 

Xt  will  be  noticed  that  this  prohibition  ex- 
tends only  to  Judges  of  courts  of  general  ju- 
risdiction, and  does  not  Include  justices  of 
the  [jeace  or  judges  of  limited  or  special  ju- 
risdiction.  TtMre  la  nothing  In  our  atatnta 


or  laws  which  prevents  the-  jodlctal  officers 
of  such  Inferior  courts  as  are  herein  con- 
sidered, with  such  limited  Jurisdiction,  from 
acting  as  attomeya  in  other  courts  than  their 
own,  except  that  such  an  officnr  would  doubt- 
less he  disqnallfled  to  ai^>ear  as  counsel  in 
a  higher  court  In  a  case,  on  appeal  from  his 
own  court,  which  was  tried  before  him. 
"Ordinarily  a  justice  of  the  peace  la  not  dis- 
qualified to  appear  as  attorney  In  other 
courts,  although  it  Is  manifestly  Improper 
for  him  to  apijear  In  a  case  on  appeal  from 
his  court"  18  Am.  &  Eng.  Ency.  Law,  43; 
Grady  v.  Sullivan,  112  Mich.  458,  7D  N.  W. 
1040;  Svans  v.  Punk,  161  111.  600,  88  N.  S. 
230. 

City  courts  being,  as  we  have  seen,  sub- 
stantially of  the  same  character  as  justices' 
courts,  we  are.of  the  opinion  that  the  judge* 
thereof  have  ttie  same  right  to  practice  in 
other  courts  as  that  accorded  to  justices  of 
the  peace,  and  that  the  dty  judge  In  this  case 
was  not  disqualified  to  appear  herein  as  Mie 
of  counsel  by  virtue  of  his  official  position. 

The  appellant  also  contends  that  the  court 
erred  In  permitting,  over  the  objection  of  th» 
defense,  the  Introduction  of  evidence  to  the 
effect  that  the  plaintiff's  memory  was  Impair- 
ed as  a  result  of  the  Injury  received  by  the 
accident  It  Is  Insisted  that  loss  of  mem- 
ory, or  Impairment  of  mind  by  whlcU  the 
memory  might  be  affected.  Is  not  a  natural, 
ordinary,  or  probable  result  of  an  Injury  from 
a  railroad  accident  and  therefore  Is  an  in- 
jury for  which  there  is  no  liability.  This 
position  la  not  sound  as  applied  to  this  case. 
The  plaintiff,  Inter  alia,  alleged  In  her  com- 
plaint that  In  consequence  of  the  collision 
she  was  "seriously  Injured,  bruised,  and 
wounded  In  her  right  side,  right  leg,  ann  and 
hand,  and  In  her  back  and  abdomen,  so  that 
she  had  a  miscarriage,  and  has  otherwise  be- 
come sick,  sore,  and  disabled  pbyslcallyr 
mentally,  Internally,  and  permaneutly."  The 
defendant  thus  bad  notice  that  the  plaintiff 
claimed,  as  one  element  of  damage,  an  im- 
pairment of  her  mento!  powers,  as  a  result 
of  her  injury,  and  under  that  plea  the  evi- 
dence in  question  was  clearly  admissible. 
Having  hod  such  notice  by  proper  plea,  the 
defendant  was  bound  to  expect  evidence  by 
which  an  effort  would  be  made  to  trace  the 
Impairment  of  the  memory  to  the  negligent 
act  of  which  complaint  was  made,  and  the 
defense  could  not,  under  the  clrcumstatices, 
avoid  the  effect  of  such  evidence  by  objocting 
to  Its  introduction.  That  the  act  which  caus- 
ed the  collision  was  one  of  negligence  does 
not  seem  to  be  controverted,  and  hence  the 
Injured  person  was  entitled  to  damn^'os  for 
all  Injurious  consequences,  Including  impair- 
ment of  memory,  which  naturally  flowed 
from  snob  act,  and  of  which  she  was  the  re>- 
ciplent,  without  fault  on  her  part 

A  similar  question  was  before  this  court 
In  Croco  v.  O.  S.  L.  R.  Co.,  18  Utah.  811,  820, 
54  Pac.  987,  44  L.  R.  A.  285,  and  it  was  th^ 
•aid:  "When  the  defendant  wu  Inrormed  of 
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the  Injury  to  plaintiff's  head  and  back,  and 
4bat  he  was  greatly  and  permanently  Injured 
4n  bla  body,  and  Internally  Injured  in  hla 
tiack.  and  abdomen,  by  reason  of  whicb  plain- 
tiff became  sick,  sore,  disordered,  and  crip- 
vied  for  life,  from  wblch  Injuries  be  suf- 
fered great  mental  distress  and  physical 
pain,  he  was  bound  to  expect  evidence  of 
«ny  sickness  or  injury  to  plaintiff  of  mem' 
«ry  or  eyesight  the  ori^  or  aggravation  of 
"Which  could  be  traced  to  the  negligent  act 
<»mplalned  of." 

In  8  Am.  &  Eng.  Ency.  Iaw,  658,  it  is 
«ald:  "The  authorities,  it  la  believed,  all 
Agree  In  holding  that  mental  injuries  may 
constitute  an  element  of  damages,  a  person's 
mind.  It  has  been  said,  being  no  less  a  part  of 
Ills  person  than  his  body;  and.  Indeed,  the 
«ufferlngs  of  the  former  are  oftentimes  more 
4cate  and  lasting  than  those  of  the  latter." 

So,  in  Watson  on  Damages  for  Personal 
Injuries,  i  473,  the  author  says:  "The  plain- 
tiff may  undoubtedly  recover  for  any  impair- 
ment of  mental  powers,  faculties,  or  capacity 
produced  by  the  injuries  received.  Under . 
allegations  that  the  plaintiff's  injuries  'In- 
'duced  great  suffering,  permanent  ill  health, 
;and  physical  weakness,'  evidence  Is  admls- 
«tble  of  the  impairment  of  mental  powers 
Siroduced  thereby.  So,  also,  Impairment  of 
memory  may  be  shown  under  allegations 
that  the  plaintiff  was  greatly  and  permanent- 
ly Injured,  externally  and  Internally,  and 
that  by  reuKin  of  such  Injuries  he  became 
«Ick,  sore,  and  disordered,  and  crippled  for 
life,  from  which  Injuries  he  suffered  great 
mental  distress,  and  was  rendwed*  unable 
to  follow  his  usual  occupation." 

In  Ballou  v.  Famnm,  11  Allen,  73,  Mr.  Jua- 
tlce  Colt  said;  "There  Is  a  class  of  Injuries, 
«8peclally  those  which  affect  the  brain  and 
nervous  system,  to  which  this  case  seems  to 
bave  belonged,  where,  by  common  observa- 
tion, the  most  satisfactory  symptom  and 
proof  of  the  physical  Injury  la  to  be  found 
In  the  weakness  and  derangement  of  the  In- 
tellectual faculties.  Upon  the  whole,  then, 
upon  principle  we  can  see  no  error  In  the  ad- 
mission of  the  evidence,  with  the  accompany- 
ing Instructions.  In  the  main  it  must  always 
tM  left  to  tbe  discretion  of  the  Jury  to  give 
such  reasonable  damages  in  these  cases  as  in 
their  opinion  will  afford  compensation  for 
the  entire  Injury  which  the  plaintiff  proves 
be  has  sustained,  subject  to  that  power 
which  remains  In  tbe  court  to  set  aside  the 
verdict  In  those  cases  where  the  damages 
awarded  are  so  excessive  as  to  warrant  the 
Inference  that  some  passion  or  prejudice  or 
other  Improper  considerations  Influenced 
them." 

Likewise,  In  T.  W.  &  W.  Ry.  Co.  v.  Badde- 
Icy,  64  III.  19,  5  Am.  Rep.  71,  where  a  witness 
was  asked,  by  connsel  for  the  complainant, 
whether  the  injuries  affected  the  mind  of  the 
plaintiff,  and  the  witness  was  permitted  to 
answer,  over  the  objection  of  the  defense.  In 
effect;  that  the  plaintiff's  memory  was  im- 
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pahred.  Mr.  Chief  Justice  Breese  said:  "Tbt 
effort  was  to  ahow  by  this  witness  the  abo& 
to  plaintiff's  system  by  the  fall,  and  cooae- 
quent  amputation  of  bis  arm,  was  so  great  as 
to  deprive  him.  In  a  great  measure,  of  men- 
tal power,  and  this -was  a  legitimate  subject 
of  Inquiry."   8  Am.  ft  Bng.  Ency.  Law,  660, 
661;  3  Suth.  Damages,  ||  944,  1244;  Ford  t. 
Warner  Co.,  1  Marv.  88,  37  Aa  3»;  City  ot 
Chicago  T.  McLean,  133  III.  14S,  24  N.  E.  ot'T,  . 
8  L.  B.  A.  765;  Wade  v.  Leroy,  20  How.  (U. 
8.)  34,  15  li.  Ed.  813;  Wallace  v.  Ralhvad.  ! 
101  N.  C.  442,  10  3.  E.  662;  Railway  v.  Slili-  I 
phant  70  Tex.  623,  8  S.  W.  673;  O.  &  M.  E. 
R.  Co.  v.  Hecht,  116  Ind.  443,  17  N.  B.  297; 
Kennedy  v.  Rochester  C.  &  B.  B.  Co.  (Snp.i 
7  N.  T.  Supp.  221;  Morgan  v.  Southern  Pac. 
Co.,  90  Cal.  501,  30  Pac.  601;  Keyser  v.  C.  *  , 
G.  T.  Ry.  Co.,  66  Mich.  380,  33  N.  W.  8C7;  ! 
C.  &.  B.  I.  R.  Co.  V.  Holland.  iS  III.  App.  418; 
Walker  v.  Erie  By.  Co.,  68  Barb.  260. 

There  are  several  other  questions  preseot- 
ed  relative  to  the  admission  of  testimony,  hot 
upon  careful  examination  we  perceive  no  re- 
versible error  in  the  rullnga  of  the  conrt  re- 
specting tbem. 

The  appellant  also  complains  that  the  dam- 
ages awarded  are  excessive.  In  answer  to 
this  we  can  but  repeat,  what  has  been  uni- 
formly held  by  this  court,  that  the  amount  ot 
the  verdict,  under  our  Constitution,  Is  a  mat- 
ter wholly  within  the  province  of  tbe  trial 
court  and  jury,  the  same  being  a  question  of 
fact  Where,  as  here,  there  is  any  evidence 
to  support  the  verdict,  we  have  no  power  to 
pass  upon  it,  or  to  set  the  verdict  aside  as 
being  excessive.  Braegger  T.  O.  B,  I«,  B.  Co, 
24  Utah,  891,  68  Pac  140. 

In  all  such  cases  the  trial  court  should  ex- 
ercise a  sound  discretion,  and  not  penult  a 
miscarriage  of  Justice. 

Tbe  Judgment  is  affirmed,  with  costs- 

BASKIN,  C.  J.,  and  McCABTY,  J,,  coi» 


WHITE  V.  CENTURY  GOLD  MIN.  &  MILL 
CO. 

(Supreme  Court  ot  Utah.    Dec  10^  1901) 

CONTRAOTB  —  CONSTBDCTIOIf  —  ACTION  —  AO- 
CBUAL  OF  CAUSE  OT  ACTION— LntlT ATI 0W8. 

1.  Defendant  mining  company  contracted  to 
pay  plaintifb  certain  sunu  of  money  out  of  tbe 
proceeds  of  ore  sales,  compromlsea  or  otherwiw. 
and  immediately  thereafter  In  the  contract  it 
was  provided  that  no  other  tnoner  should  be 
paid  out,  except  for  necessary  operations,  until 
after  the  payment  of  tbe  sums  mentioned. 
Held,  that  the  proper  construction  of  the  eon- 
tract  was  that  If  the  net  proceeds  of  ore  salta 
and  those  derived  from  compromises  did  not, 
within  a  reasonable  time,  amount  to  a  sum  auf- 
flcient  to  liquidate  plaintiff's  claim,  the  obliga- 
tion to  pay  should  become  absolute.  « 

2.  Limitations  did  not  begin  to  ran  aKsinK 
plaintiffs'  cause  ot  action  until  a  reaaooabw 
time  after  the  creation  of  the  obUgatlmi  hio 
elapsed. 


f  2.  BusbT  Y.  Hlnloy  Co.,  45  Pac.  ?S.  ST  Ulab,  I3*. 
Hclntrr*  V.  AJu  Mia.  Co.,  W  Pae.  Kil,  »  UtAb, » 
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3.  Where  a  contract,  in  effect,  provided  tiiat 
&  mining  company  shoald  pay  plaiDtiffs'  claim 
out  of  the  proceeds  of  ore  sales,  bnt  that  If 
such  proceeos  did  not  amount  to  sufficient  to 
liQuidate  plaintiefs'  claim  within  a  reasonable 
time  the  oDligation  sboald  become  absolute,  and 
in  an  action  by  plaintiff  It  did  not  appear  on 
appeal  at  what  date  a  reasonable  time  elapsed, 
either  from  the  Gndines  of  the  court  or  from  the 
rocord,  defendant's  plea  ot  limitations  was  of 
no  avail. 

4.  Where  defendant  nt  up  limitations  the  bur- 
den was  OD  him  to  show      action  barred. 

Appeal  from  District  Gonrt,  Mt  Lake 
COtmtr;  T.  D.  Lewis,  Jndge. 

Action  b7  John  T.  White  against  the  Cftn- 
tvry  Gold  Mining  ft  Milling  Company.  From 
a  Judgment  In  favor  of  plalntUT.  defnidant 
appeals.  Affirmed. 

C  8.  Price  and  Henderson,  Pierce,  Crltch- 
low  &  Barrette,  for  appellant.  McGnrrln  & 
Gustin,  for  respondent. 

BASKIN,  a  J.  This  case  was  tried  by 
tbe  court  without  a  Jury.  Upon  the  trial  the 
court  In  Its  findings  of  fact  found.  In  sub- 
stance, that  between  the  dates  of  October  1, 
1897,  and  July  21,  1898,  the  defendant  re- 
ceived from  plalutier  tbe  sum  of  $2,410.13  to 
and  for  tbe  use  and  benefit  of  defendant, 
which  said  defendant  agreed  to  repay  to  the 
plaintiff  out  of  Its  first  profits;  that  tbe  de- 
fendant, between  the  dates  Just  mentioned, 
also,  respectively,  received  from  a  number  of 
other  persons  named  various  sums  of  money, 
which  It  also  agreed  to  repay  out  of  Its  first 
profits,  and  that  eacb  of  the  other  persons 
named,  before  the  commencement  of  tills 
suit,  assigned  and  transferred  bis  claim  for 
tbe  money  so  received  from  him  to  the  plain- 
tiff; that  daring  the  month  of  October,  1903, 
and  particularly  on  the  27th  day  of  October, 
1903,  "tbe  plaintiff  demanded  payment  from 
tbe  defendant  of  tbe  sums  so  received,  as 
aforesaid,  but  that  it  has  not  paid  any  of 
said  sums  nor  any  part  thereof;  that  durrng 
the  months  of  September  and  October,  1903, 
the  defendant  company  paid  two  dividends 
to  its  stockholders  of  91,500  eacb,  and  that 
on  October  30,  1903.  a  third  dividend  was 
declared  for  tfa^  sum  of  $1,500,  which  was 
paid  on  November  2,  1903;  that  said  defend- 
ant, between  the  dates  of  April  30. 1903,  and 
October  30,  1903.  did  earn  a  profit  In  a  sum 
greater  than  the  aggregate  of  plalntlfTa 
claims  above  specified;  that  the  defendant 
made  no  profits  before  April,  1903;  that  a 
reasonable  time  for  the  payment  of  said  sum 
of  money  had  elapsed  at  the  time  the  first 
dividend  was  paid,  to  wit,  during  the  month 
of  September,  1003;  that  plaintiff  Is  entitled 
to  Interest  on  said  sums  of  money  from  the 
27th  day  of  October,  1903,  at  the  rate  of  8 
per  cent,  per  annum;  that  the  statute  of  lim- 
itations has  not  nm  until  the  lapse  of  a  rea- 
sonable length  of  time;  and  that  none  of 
the  allegations  of  defendant's  answer  are 
sustained  by  tbe  testimony,  except  tbe  al- 

T  4.  Sm  Umltetlon  ol  Actions,  vol.  8S,  Cent  DIe, 
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legation'  that  defendant  Is  and  was  at 
times  mentioned  a  corporation  of  Utah." 
These  findings  of  t&et  are  fully  supported  by 
tbe  evidence.  Judgment  for  the  amount  of 
said  sums,  with  interest,  was  rendered  toe 
the  plabitlff. 

In  Busby  v.  Mining  Company,  27  Utah; 
231,  76  Pac.  726,  and  Mclntyre  v.  AJax  MId. 
Co.,  20  Utah,  S23,  00  Pac.  562,  obligations  of 
the  same  character  were  Involved  as  thost>- 
In  the  case  at  bar,  and  this  court  in  boti» 
those  cases  held  that  a  right  of  action  ai- 
ci-ued  within  a  reasonable  time  after  tC<» 
creation  of  the  obligations.  We  reaffirin  tb.* 
decision  In  those  cases,  and  bold  that  under 
tbe  findings  of  fact  tbe  obligations  in  qucv- 
tlon  matured  within  a  reasonable  time  after 
their  creation,  and  before  the  Institution  ot 
the  pending  suit. 

Tbe  defendant  pleaded  the  statute  of  limi- 
tations, and  insists  In  its  brief  that  the  ac- 
tion was  barred  before  the  suit  was  insti- 
tuted. The  question  as  to  whether  -o^  not  ■ 
reasonable  time  had  elapsed  before  the  suit 
was  brought  was  one  of  fact  for  the  court,, 
and  It  found  that  a  reasonable  time  had 
elapsed  before  the  time  the  first  dividend  was 
paid  during  the  month  of  September,  1903; 
but  did  not  find  definitely  the  date  when  it 
had  elapsed,  nor  Is  the  date  shown  by  th* 
record.  The  statute  of  limitations,  pleaded 
by  the  defendant  could  not  begin  to  rui» 
until  a  reasonable  time  after  the  creatloifc 
of  tbe  obligation  had  elapsed.  Tbe  bardeik> 
of  proving  that  tbe  action  was  barred  war 
upon  tbe  defendant,  and,  therefore,  as  It 
neither  appears  from  tbe  findings  of  tbe  court 
or  from  the  record  at  what  date  a  reasonable 
time  elapsed,  the  defendant's  plea  of  tlia 
statute  of  limitations  cannot  prevail. 

It  Is  ordered  that  the  Judgment  be  affirmed 
with  costs. 

BABTCH  and  McCARTS:.  JJ.,  concur. 


In  re  SHIVELY'S  ESTATB.  (S.  F.  8,78«<i 
(Snpreme  Cotut  of  (Ultomla.   Nov.  18,  ie04.> 

ADMINtBTBATION  OF  ESTATES— ACCOUNTS  OP  AI>- 
HIKISTBATOa— PATMENT  OP  IHCUllBBANCE  OK 
HOHESTEAD— EVIDENCE— PBESUHPTIOnS. 

1.  Pending  tbe  administration  of  an  estate^ 
tbe  administrator  hj  authority  of  the  court  exe> 
cuted  a  mortgage  for  $1,800  and  credited  the- 
estate  with  the  amount  thereof.  One  tract,  14 
acres,  was  thereafter  sold  to  a  third  person  for 
$750,  and  the  other  tract,  122  acres,  wag  set 
aside  as  a  Drot>ate  homestead  for  the  minor 
children.  Tne  mortgagee  demanded  the  pay^ 
ment  of  $650  before  It  would  release  the  14-acrv 
tract,  which  sum  the  administrator  paid.  Held. 
that  the  administrator  was  entitled  to  a  credit 
for  such  payment,  though  it  was  a  greater  sum 
than  tlie  14  acres  were  liable  for  in  proportion 
to  its  value.    Code  Civ.  Proc.  i  1465,  which 

{irovides  that,  when  no  homestead  has  been  se- 
ected,  the  court  must  select  one  for  the  minor 
children,  making  It  the  duty  of  tbe  co^rt  to  set 
apart  a  homestead  from  the  unincumbered  e;^ 
tate,  authorized  the  court  to  allow  the  proceeds 
of  such  sale  to  be  applied  on  the  mortgage 
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wliidi  incumbered  tbe  homestead  at  the  time  It 
waa  set  aside. 

2.  The  opinion  of  the  trial  Jadoe  !•  not  evi- 
denee,  and  ia  no  part  of  the  racora. 

3.  Where,  in  proceedings  for  the  settlement  of 
the  final  account  of  an  administrator,  the  ap- 
pellant hai  not  pointf>d  out  the  evidence  as  to 

item  complained  of,  the  court  will  not  aearcb 
the  record  for  bat  will  presume  that  the  evi- 
4]ence  sustains  the  finding. 

4.  The  account  of  an  admtnlatnitor  is  not.  In 
proceedinf^  for  a  final  settlemenl;  evidence  as 
to  contested  items. 

Commissioners'  Decisloo.  D^artment  1. 
Appeal  from  Superior  Court,  Humboldt  Coun- 
ty; G.  W.  Hunter,  Judge. 

Proceedings  for  the  settlement  of  the  final 
account  of  the  administrators  of  W.  B.  Shlre- 
ly,  deceased.  From  an  order  settling  the 
final  accoont,  the  mdmtnlstratora  appeaL 
Modified. 

Henry  S.  Ford  and  J.  8.  Bnrnell,  tat  vppei- 
JantB.   J.  N.  Olllett,  for  respondent 

COOPER,  0.  This  is  an  appeal  by  the 
administrators  of  the  above  estate  from  an 
order  settling  their  final  account  Several 
Items  were  charged  to  the  administrators,  or 
disallowed,  which  are  the  subjects  of  con- 
troversy here.  These  Items  we  will  dispose 
■of  In  the  order  presented. 

1.  The  first  Is  the  sum  of  $535.29.  whIcH 
the  court  ordered  charged  to  the  administra- 
tors. Pending  the  administration  of  said 
astute,  the  administrators  by  authority  of  the 
■court  executed  a  mortgage  to  the  Savings 
Bark  of  Humboldt  County  for  the  sum  of 
?1,S00.  The  Code  authorizes  such  mortgage 
to  be  made  when  It  appears  to  the  court  to 
te  for  the  advantage  of  the  estate.  Code 
Civ.  Proc.  SS  1577.  lOm  The  administrators 
credited  the  estate  with  the  $1,800,  and  the 
same  was  evidently  used  In  paying  the  debts 
and  expenses  of  administration.  The  mort- 
gage covered  about  14  acres  of  land,  which 
nvas  afterwards  sold  to  one  French,  and  also 
about  122  acres,  which  was,  subsequent  to 
the  execution  of  the  mortgage,  set  aside  by 
the  court  as  a  probate  homestead  for  the 
minor  children.  The  14-acre  tract,  not  In- 
cluded in  the  homestead,  waa  afterwards 
Mid  to  one  Frentdi  for  $750.  The  bank  de- 
manded the  payment  of  $650  of  the  $750  be- 
fore it  would  release  the  14  acres  from  the 
mortgage,  which  waa  accordingly  paid  to  the 
bank.  The  court  refused  to  allow  the  item 
to  any  greater  extent  than  $114.71,  "that  sum 
being  the  relative  proportion  that  the  mort- 
gage on  the  homestead  bore  to  the  mortage 
on  the  14  acres  sold  according  to  their  re- 
spective values."  There  is  no  claim  made 
that  the  administrators  received  the  $535.29, 
but  It  Is  claimed,  and  the  trial  court  held, 
that  they  could  not  apply  It  on  the  mortgage, 
upon  the  theory  that  the  moneys  of  the  es- 
tate could  not  be  used  for  the  purpose  of  pay- 
ing off  an  Incumbrance  upon  a  probate  home- 


Y  S.  See  Bxecuton  ud  AaailDlstraton,  toL  S, 
CmUL  Dig.  11  S24S,  1260. 


Btetd.  In  tlita  we  Uilnk  tbe  learned  Jndge 
was  in  error.  TbB  homestead  had  beai  to- 
cnmbared  by  the  admintatratm  for  the  ben* 
aflt  of  the  estate.  The  money  obtained  by 
the  mortgage  became  assets  of  tte  estate. 
The  administrators  bad  the  right  to  use  tiw 
money  of  the  estate  for  the  purpose  of  pay- 
ing Its  debts.  Suppose  they  had  borrowed 
the  $1300  on  tbdr  own  responsibility,  and 
credited  the  estate  with  It,  using  It  for  pay- 
ing the  debts  of  the  estate,  does  any  out 
dovU  that  they  could  hare  paid  themselres 
from  the  proceeds  of  tiie  sale  of  the  14  acres 
as  tsr  as  It  wonld  gof 

The  Code  <Code  OIt.  Pzoc.  |  146S)  prorldei 
that,  where  no  homestead  has  been  selected 
and  recorded  by  the  deceased,  the  court 
"must  select,  designate  and  set  apart,  and 
cause  to  be  recorded  a  homestead  Cor  the  use 
of  the  Burvlring  husband  or  wife  and  fbe 
minor  children."  The  above  secti<m  Is  hn- 
peratlve  and  the  comt  has  no  dlacretian  in 
the  matter.  Estate  of  Ballenttne,  45  Cal 
690;  In  re  Davis,  60  Cat  458»  10  Paa  mt 
It  was,  then,  the  daty  of  the  court,  In  this 
estate,  before  the  prop^ty  was  mortgaged, 
to  set  apart  a  homestead  from  the  nnlncom- 
bered  real  estate;  and  this,  regardless  at 
creditors  of  the  estate;  The  homestead  laws 
are  to  be  Hberally  construed,  with  a  Tiew  of 
aecurlns  shelter,  care,  and  suppcnt  t<a  the 
widow  and  minor  children.  If  the  court  in 
this  case  had  set  apart  the  homestead  before 
the  mortgage  was  executed,  it  wonld  buve 
ceased  to  be  assets  of  the  estate,  and  could 
not  afterwards  have  been  mortgaged  by  the 
admlnfstrators.  The  court  would  have  bad 
the  right  to  set  a^de  the  122  acres  unincum- 
bered as  a  homestead,  and  to  have  ordered 
the  14  acres  sold.  It  cmrtainly  had  the  right 
to  allow  the  proceeds  of  the  14  aoes  to  b» 
used  to  assist  In  paying  off  the  incumbrance 
which  it  had  authorized  on  the  hMuestead. 
There  la  no  question  as  to  creditors  involved. 
The  estate  is  solvent,  and  the  administrator^ 
cannot  be  allowed  to  d^irive  the  minor  chil- 
dren of  a  homestead,  because  the  court  ao- 
thorlsed  a  mortgage  upm  it,  when  It  vonU 
not  have  done  ao  if  the  facta  bad  been  called 
to  ite  attentimi. 

In  case  the  mortgagee  bad  brought  suit  t» 
foreclose  the  mortgage,  the  parties  owning 
the  homestead  would  have  bad  the  right  to  a 
decree  that  the  land  not  indnded  In  the 
homestead  be  first  sold,  and  the  proceeds  ap- 
plied toward  the  sattsfacttou  of  the  mor^piff 
debt,  and,  if  the  proceeds  had  been  snfficleot 
to  pay  off  the  mortgage,  to  have  the  home- 
stead premises  freed  of  the  Incumbrance 
IiJstate  of  Quelsmau,  127  Cal.  276,  99  Fac 
TTd,  is  not  In  conflict  with  what  baa  bees 
said.  In  that  case  the  Uen  of  the  miwtgaia 
upon  the  peoparty  set  apart  as  a  homestead 
existed  at  the  death  of  Ote  deceased.  Tit 
court  therein  properly  held  that  there  is  so 
provision  for  paying  off  liens  on  probate 
homesteads,  but  It  was  spesklng  of  liens  tbtt 
axisted  at  the  death  of  deceased.  It  did  sot 
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liold  thftt  th«  administrators-  aould  not  pay 
oflF  Mens  od  a  probate  homestead,  which  they, 
of  their  owD  volition,  contrary  to  the  spirit 
and  intent  of  the  law,  had  placed  there. 

2.  The  cQort  ordered  the  admlDlstrators  to 
be  charged  wUh  "$100,  rent  received  from. 
W.  B.  Ueakln."  Appellants  call  our  atten- 
tion to  the  evidence  of  Daniel  Shlvely,  one 
of  the  admlnlBtrators,  that  neither  he  nor  bis 
coadministrator  had  received  from  Ueakln 
any  other  sums  than  stated  In  the'  account 
Eespondents  have  not  called  our  attention  to 
any  evidence  In  support  of  the  ruling  on  this 
item,  nor  have  we  been  able  to  find  any. 
There  are  certain  reasons  given  In  tiie  opln* 
Ion  of  the  trial  Judge  which  would  tend  to 
Justify  his  action,  but  the  opinion  Is  not  evi- 
dence and  is  no  part  of  the  record.  Regarded 
as  a  brief,  It  does  sot  point  out  any  evidence 
to  Justify  the  decision  as  to  this  Item.  There- 
fore the  court  erred  In  charging  the  admin- 
istrator  with  this  $100. 

3.  The  court  directed  that  the  administra- 
tors be  charged  with  $2r>0  as  stumpage  for 
pepperwood  logs,  and  $25  as  stumpage  for 
redwood  taken  for  shingle  bolts,  taken  by  the 
administrators  oCC  lands  of  the  estate.  The 
eWdence  supports  the  action  of  the  court  In 
this  r^ard.  It  seems  that  the  court  exer- 
cised Its  discretion  in  favor  of  the  admluis- 
trators  as  to  the  amount  of  the  stumpage 
and  the  price  in  each  case,  and  its  action 
must  be  upheld  as  to  these  items. 

4.  It  Is  said:  "The  court>erred  In  finding 
that  the  administrators  sold  a  horse  for  the 
Axim  of  $50,  aud  did  not  account  for  the 
same."  As  the  appellant  has  not  pointed  out 
the  evidence  as  to  this  Item,  we  do  not  deem 
It  our  duty  to  search  through  the  record  for 
It  We  will  presume  that  the  evidence  sus- 
tains the  finding  as  to  this  item. 

5.  The  items  by  "cash  paid  for  clothes  and 
maintenance  of  Maud  E.  Shively,  a  minor, 
$100,  and  Earnest  E.  Shively,  a  minor,  $18," 
were  disallowed  by  the  court  It  is  not 
pointed  out  as  to  why  these  Items  should 
have  been  allowed,  nor  Is  our  attention  called 
to  the  evidence  to  Justify  them.  The  pages 
and  folios  of  the  transcript  to  which  our  at- 
tention is  called  only  show  that  the  items 
were  Included  In  the  account,  but  the  account 
is  not  evidence  as  to  contested  Items. 

The  decree  should  be  modified.  In  accord- 
ance with  what  iias  been  said,  as  to  the  "item 
of  $535.20,"  and  as  to  the  item  of  "$100,  rent 
from  Meakin,"  and  the  administrators  cred- 
ited with  said  items,  and,  as  so  modified, 
affirmed;  appellants  to  recover  their  costs  on 
fbia  appeal 

.    We  concur:  OBAT,  0.:  HARRISON,  a 

For  the  reasons  ^ven  In  the  foregoing  opin- 
ion, the  decree  is  modified.  In  accordance 
with  what  has  been  said,  as  to  the  item  of 
$536.2S,  and  as  to  the  item  of  $100  rent  from 
Meaklo,  and  the  administrators  credited  with 
said  It^ni^  and.  as  ao  modified,  affirmed;  ap> 


pellants  to  recover  their  costs  on  this  ap- 
peal. ANGELLOTTI,  J.;  SHAW,  J.;  VAN 
DTKE,  J. 


BOLAND  T.  ASHURBT  OIL,  LAND  A  DB- 
VBLOPMENT  CO.    (Sac.  ],2tM.) 

(Supreme  Court  of  California.    Nov,  18,  lfX>4,) 

BBOKGBS— COUUISSIONS  -—  ACTIONS  —  CBEUITS — 
COSTS— APPEAL— COHCLVS1VRNBS8  OF 

nRDinoa— HARUtEsa  ebboe. 

1.  A  finding  upon  issues  of  fact  on  conflicting 
testimony  mast  oe  accepted  as  correct. 

2.  A  ^incipsl  canoot  deprive  bis  broker  of 
ajiy  part  of  hia  commissions  for  makiug  a  sale 
by  siit»eqiieDtly  agreeing  with  the  purchaser  to 
accept  a  less  price  than  that  procured  by  the 
broker,  or  b^  negiecting  to  collect  the  price,  but 
th«  broker  ii  entitled  to  conuoiasioos  based  on 
the  ^ice  procured  by  him. 

8.  In  an  action  by  a  broker  for  comminloiu, 
where  plaintiff  testified  to  the  receipt  of  cMtain 
commiasiona,  the  court  should  have  allowed  de- 
fendant such  amount  as  a  credit  upon  ploin- 
tiETs  claim. 

4.  In  an  action  In  the  superior  court  where 
plaintiff  recovered  less  than  $300,  he  was  not 
entitled  to  costs, 

5.  Error  in  finding  that  plaintiff  was  entitled 
to  costs  was  harmless,  where  no  costs  were  In- 
duded  In  the  Judgment. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court  Stanislaus 
County;  L.  W.  Fulberth,  Judge. 

Action  by  C.  A.  Bolaud  against  the  Ashurst 
Oil,  Laud  &  Development  Company.  From 
a  Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals. 
Modified  and  affirmed. 

O.  B.  Parkinsen  and  Denuett  &  Walthall, 
for  appellant.  L.  J,  Maddux  and  Arthur  Lh 
Levlnafcy,  for  rHpondant 

HARBISON,  0.  Action  to  recover  a  bal- 
ance 4ne  tor  oommlssloiw  for  ■nrvioea  rev- 
dered  i*  tlie  sale  of  certain  atocfc,  Jndgmaat 
was  rendered  tu  Unor  ot  tbe  plalotifl  Cav 
918eJW,  with  Infierest  thereon  Cnun  Septem- 
ber 1,  IflOS,  from  which,  and  from  an  order 
denying  a  new  trial,  the  4e]!ei»lant  has  ap- 
pealed; contending  that  the  court  erred  In 
allowing  the  plaintiff  any  commission  upon 
the  sale  to  Underwood,  and  in  the  amount 
allowed  won  the  nle  to  Brom. 

The  agreement  between  tbe  parties,  as 
found  by  the  court.  Is  that  tbe  defendant 
agreed  to  pay  a  commission  to  the  plaintiff 
"for  all  aalea  made  to  persons  by  the  plain- 
tiff, or  to  any  persons  by  the  ssslstaoce  of 
tbe  plainUff."  Whether  he  Is  entitled  to  a 
commission  upon  the  sale  to  Underwood  de- 
pends upon  whether  he  assisted  In  making 
the  sale.  Upon  this  Issue  there  was  conflict- 
ing testlmoay,  and  the  finding  of  the  court 
that  he  assisted  in  procuring  Underwood  to 
purchase  the  stock  most  be  accepted  as  cot<- 
rect 

The  sale  to  Brown  was  of  2,000  shares  for 
the  sum  of  |1,000,  and  was  also  made  through 


1 1.  Bm  Brokm,  voL  t.  Cut.  Die  H  M> 
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tlie  Hflleitfttlon  of  the  plaintiff.  The  pur- 
chase was  cloaed  liy  Brown  with  one  of  the 
offlcen  of  the  defendant  upon  the  payment 
}jf  Um  of  $200,  Instead  of  requiring  Urn  to 
pay  for  the  full  amount  of  the  purchase;  and 
the  defendant,  without  the  knowledge  or 
consent  of  the  plaintiff,  agreed  with  him  that 
he  might  pay  the  balance  whenever  he 
wished  to,  and  has  since  made  no  effort  to 
collect  it.  The  court  properly  allowed  a  com- 
mission upon  the  fall  amount  of  the  sale. 
The  defendant  could  not  deprive  the  plaintiff 
of  this  commission  after  the  sale  had  been 
made  by  agreeing  with  the  purcliaser  to  ac- 
cept a  less  amount,  or  by  neglecting  to  col- 
lect from  blm  the  price  at  which  it  ms  sold. 

At  the  trial  the  plaintiff  testifled  that  he 
recelTed  as  commission  on  the  Courtrlght 
■ale  18.40.  The  court  should  have  allowed 
the  defendant  this  amount  as  a  credit  upon 
the  plaintiff's  claim. 

In  its  findings,  tiie  court  held  that  the 
plalntUI  was  entitled  to  recover  hla  costs 
from  the  defendant  As  the  plaintiff  recov- 
ered less  than  $800,  this  was  error;  hut  as  no 
costs  are  Included  In  the  Judgment— the  pro> 
Ttaton  therefor  being  followed  by  a  blank 
■pace— the  error  Is  hannless. 

We  advise  that  the  sapoior  court  be  di- 
rected to  modify  Its  Judgment  by  deducting 
therefrom,  as  of  the  date  of  its  entry,  the 
sum  of  $9.40.  with  Interest  Qiereon  from  Sep- 
tember 1,  1901,  to  that  date  at  the  rate  of  7 
per  cent,  per  annum,  and,  as  so  modified,  that 
the  Jn^ment  and  order  be  affirmed. 

We  concur:  GRAY,  0.;  OOOPBR,  O. 

For  the  reasons  stated  In  the  foregoing 
opinion,  the  superior  court  Is  directed  to  mod- 
ify Its  Judgment  by  deductb^  theretiom,  as 
of  the  date  of  ttri  entry,  the  sum  ot  $0.40, 
with  Interest  thereon  from  September  1, 1901, 
to  that  date  at  the  rate  of  7  itw  cent,  per 
annum;  and,  as  so  modified,  the  judgment 
and  order  are  affirmed;  HcFARLAND,  J.i 
LOBIGAN,  J.i  HBN8HAW,  3. 


GATJIB  T.  ARMSTRONG.    (Sa&  1.280.)* 
(Snpreme  Court  of  California.    Nov.  14.  1904.) 

DEED— CANCELLATION  FOB  PRADD — SUFFICIEN- 
CT  OF  EVIDENCE  —  BETUBN  OP  CON- 
BIDEBATION— EQUITABLE  BELIEF. 

1.  Evidence  in  an  action  to  set  aside  a  con- 
veyance of  land  alleged  to  have  been  procured 
by  means  of  frand  and  undue  influence  con- 
sidered, and  held  to  warrant  a  judgment  for 
plaintiff. 

2.  A  conrt  of  equity,  having  decreed  cancel- 
lation of  a  conveyance  of  land  for  fraud,  to  do 
complete  Justice  between  the  parties,  will  ad- 
just the  accounts  between  them  In  relation  to 
the  land,  and  will  not  require  plaintiff  to  restore 
to  defendant  money  received,  where  defendant 
has  already  realised  from  the  land  more  than 
the  amount  paid  to  plidntlff  in  the  orl^^nal 
transaction. 


•SAflSrins  denied  Decembor  14,  UCM, 


8.  It  Is  no  defense  to  an  action  to  cancel  a 
deed  procured  by  fraud  and  undue  influence  that 
plaintiff,  in  making  the  deed  to  defendant,  in- 
tended to  defraud  another  person. 

Department  2.  Appeal  from  8np«1ot 
Court,  Glenn  County;  Oval  Plrkey,  Judge. 

Action  by  Johanne  Gatje  against  E.  M. 
Armstrong.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
apiwala.  .Affirmed. 

E.  A.  Bridgford  and  Wm.  H.  Finch,  for 
appellant  Charles  L.  Donohoe,  C.  F. 
Humphrey.  O.  V.  Eaton,  and  Frank  nee- 
man,  for  respondent. 


GRAY,  a  Ibis  Is  an  action  to  set  aside 
a  conveyance  of  upwards  of  800  acres  (rf 
land  In  Glenn  conn^,  alleged  to  hare  been 
pnKmred  by  defendant  ftom  plaintiff  by 
means  of  frand  ai^  undue  Influence  ex.ee- 
eised  by  the  hitter  toward  tba  former,  and 
to  compel  defendant  to  reconvey  aaid  lands 
to  plaintiff.  The  case  was  tried  without  a 
Jury,  flndinga  were  waived,  and  Judgment 
was  entered  (n  plaintiff's  favor.  The  appeal 
Is  by  defendant  from  an  order  denying  hhn 
a  new  trial. 

Tbe  main  contention  of  appelant  la  to  the 
effect  tbat  the  decision  ot  the  court  is  on- 
supported  by  the  evidence,  and,  there  being 
no  findings  in  tbe  case,  appellant  endeavors 
to  show  that  upon  no  reasonable  theory  of 
the  evidence  can  the  Judgment  of  the  court 
find  support 

In  support  of  the  Judgment,  it  is  proper  to 
presume  that  tbe  trial  conrt  gave  full  credit 
to  the  testimony  of  the  plaintiff  In  the  case, 
and  refused  to  believe  the  evidence  adduced 
by  defendant,  wherein  It  conflicted  with 
plalntifTs  evidence. 

Plaintiff's  story,  as  told  upon  the  witoesa 
stend,  was,  In  substance:  That  she  was  a 
German  woman,  little  versed  to  the  Eoglfsb 
language,  with  very  little  knowledge  of  bosi- 
neas,  and  no  knowledge  of  law.  Tbat  ■ 
short  time  before  meeting  the  defendant  she 
had  been  divorced  from  her  husband.  Tbat 
the  real  proper^  In .  dispnte  here  bad  be- 
longed la  part  to  her  divorced  husband,  and 
in  part  to  herself;  the  whole  having  a  mort- 
gage on  it  for  about  $3,000.  That  the  hus- 
band bad  conveyed  his  part  of  the  property 
to  plaintiff,  that  she  might  dispose  of  it  the 
nmre  conveniently,  by  salp  or  otherwise,  and 
thereafter  restore  to  him  In  money  the 
equivalent  of  his  Interest  to  the  aggregate 
property.  The  plaintiff  was  sent  1^  an  eiD- 
ployment  agency  In  San  Frandsco,  at  tbe 
request  of  defendant,  to  aee  the  defendant, 
on  Taylor  street.  In  said  dty,  where  defend-* 
ant  seems  to  have  been  waiting  In  bed  to 
undergo  some  ktod  of  a  surgical  (ipaatlon. 
Tbe  plaintiff  waited  on  defendant  for  a  few 
days  subsequent  to  the  operation,  for  wbleb 
the  defendant  paid  her. .  He  also  engaged  ber 
to  go  with  him  to  Iowa  Hill,  In  Placer  coun- 
ty, there  to  cook  for  him  and  hla  men  for 
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wages  at  a  certain  mine  which  defendant 
was  managing.  Soon  after  going  there,  and 
after  mutual  protestations  of  love  between 
the  pair,  plalntiOF  and  defendant  became  en- 
gaged to  be  married,  and  alBo  thereafter  be- 
came Intimate  sexually.  This  relation  exist' 
ing  between  them,  and  he  being  a  shrewd 
business  man,  the  plaintiff  soon  came  to  rely 
on  defendant  for  advice  and  aid  in  conduct- 
ing her  business  In  connection  with  her  land 
In  Glenn  county.  The  defendant  undertook 
to  procnre  a  loan  for  plaintiff  to  take  up  the 
93,000  mortgage  when  the  same  should  fall 
due,  but  failed  to  obtain  the  same.  While 
her  affairs  were  in  this  condition,  defendant 
came  to  plaintiff  with  a  paper  In  bis  band, 
and  informed  her  that  her  divorced  husband 
was  threatening  a  suit  to  get  his  property 
back  from  her.  Defendant  advised  plaintiff 
that  she  would  lose  her  property  If  she  did 
not  follow  his  directions.  The  plaintiff  acted 
upon  this  advice,  and,  In  obedience  to  de- 
fendant's directions,  conveyed  the  property 
to  defendant;  receiving  therefor  his  note 
for  ?500,  together  with  a  check  for  $500 
more.  She  testifies.  In  substance,  that  this 
was  a  mere  colorable  transaction;  that  de- 
fendant agreed  that  plaintiff  "could  have  her 
property  back  for  the  same  amount  of  mon- 
ey." She  says:  "He  told  me,  *You  can  take 
this  five  hundred  dollar  check,  and  you  can 
buy  your  children  some  clothes,  and  send  for 
your  children.' "  That  thereafter  she  of- 
fered him  the  said  note  and  check,  and  de- 
manded her  property  back.  That  he  then 
Informed  her  that  It  was  not  time  yet  to  re- 
convey,  for  the  reason  that  her  hushand  had 
sued  her  "down  !n  the  city."  She  says: 
"When  I  told  hliii  to  give  me  my  property 
back,  he  said:  'I;  !.  u't  time  to  do  it  now. 
Tour  home  is  with  me.  You  go  to  Iowa  Hill. 
That  is  the  place  where  you  have  to  stay.* " 
Thereafter  she  returned  to  Iowa  Hill.  Some 
months  later  defendant  repudiated  his  agree- 
ment to  marry  the  plaintiff,  refused  to  re- 
turn her  property  to  her,  and  told  her  "to 
get  oat";  claiming  that  he  had  bought  the 
property,  and  that  it  was  his  own.  It  fur- 
ther appears  from  the  evidence  that  the 
property  in  dispute  Is  6f  the  value  of  about 
910.000. 

We  think  that  the  foregoing  evidence  war- 
rants a  court  of  equity  in  finding  that  the 
deed  from  the  plaintiff  to  defendant  was  ob- 
tained by  fraud,  and  that  the  same  should 
be  canceled.  Conceding  that  there  was  no 
false  representation  as  to  a  suit  having  been 
threatened  by  plaintift's  divorced  husband, 
the  relations  of  the  parties  were  of  such  a 
character  that  it  was  natural  for  plaintiff  to 
reposev  as  she  did,  the  highest  trust  and  con- 
fidence in  defendant  The  defendant  took 
advantage  of  this  conQdence  and  of  the  Ig- 
norance of  plaintiff  to  obtain  a  deed  to  this 
property  for  about  half  what  it  was  worth. 
The  gross  Inadequacy  of  the  consideration, 
combined  with  the  condition  of  dependence, 
trust,  and  confidence  of  the  plaintiff  in  the 


defendant,  we  deem  entirely  sufficient  to 

predicate  the  decree  of  fraud  upon. 

The  decree  requires  the  plaintiff  to  cancel 
and  surrender  to  defendant  the  fSOO  note 
which  she  received  from  him,  but  does  not 
require  the  restoration  of  the  $500  received 
in  the  check,  or  any  other  sum  of  money 
paid  out  by  defendant  on  account  of  this 
land.  In  this,  however,  we  see  no  error.  I( 
is  true,  defendant  paid  off  the  mortgage  on 
the  property,  amounting  to  $3,304.  He  also 
remortgaged  it  for  $1,500,  which  amount,  at 
least,  seems  still  to  be  a  lien  on  the  property. 
In  addition  to  this,  the  defendant  received 
rents  from  the  property,  as  conceded  In  his 
reply  brief,  to  the  extent  of  $1,588.55.  It 
also  appears  that  defendant  Bold  some  45 
acres  of  the  place.  It  Is  fair  to  presume  that 
the  trial  court,  sitting  as  a  court  of  equity, 
to  determine  what  the  decree  should  be, 
charged  the  defendant  with  the  fidl  value  of 
this  land,  at  $30  per  acre,  as  shown  by  the 
testimony  of  the  witnesses,  which  would 
amount  to  $1,350  for  the  45  acres.  If  we 
add  the  amount  of  the  outstanding  mortgage 
of  $1,500  to  the  total  of  the  value  of  the  45 
acres  sold,  and  the  amounts  received  In  rents, 
the  sum  is  about  $4,438.  Deduct  from  this 
the  total  of  $3,304  paid  on  the  mortgage,  and 
the  $500  given  to  plaintiff  at  the  execution 
of  the  deed,  and  we  have  left  $634.  Of 
course,  nothing  should  be  allowed  for  the 
Item  of  $1,260  paid  by  defendant  for  a  strip 
of  land  adjoining  the  land  in  controversy. 
This  strip  la  no  portion  of  the  land  here  In 
controversy,  and  has  nothing  to  do  with  the 
case  in  hand.  The  court  was  also  warranted 
In  refusing  to  allow  defendant  anything  for 
his  personal  services  or  expenses  In  connec- 
tion with  the  land,  for  the  reason  that  there 
is  evidence  tending  to  show  that  those  serv- 
ices and  expenses  wero  voluntary  acts  (tf 
kindness,  which  plaintia  was  led  to  believe 
were  to  be  performed  without  compensation. 
There  are  some  items  of  expenditure  upon 
the  property,  such  as  Insurance,  taxes,  ab- 
stracts, repairs,  etc.,  amounting  in  the  ag- 
gregate to  less  than  $500,  which  the  court 
may  have  offset  against  the  balance  of  $C34 
mentioned  above;  and,  if  they  were  so  off- 
set, the  appellant  can  find  no  ground  of 
complaint  therein.  The  defendant  having 
obtained  the  conveyance  by  fraud,  equity  In- 
vests him  with  the  character  of  a  trustee, 
and  he  holds  the  property  In  trust  for  plain- 
tiff; and  a  court  of  equity  will  do  complete 
Justice  between  the  parties,  and,  to  this  end, 
will  adjust  the  account  between  them  in  re- 
lation to  the  land,  and  will  offset  the  claim 
of  one  against  the  other,  and  will  not  re- 
quire the  plaintiff  to  restore  to  defendant 
money  received,  when  It  Is  shown  that  the 
latter  has  already  realized  out  of  the  trust 
estate  more  than  the  amount  paid  by  him  to 
the  plaintiff  In  the  original  transaction.  The 
valid  claim  for  money  by  the  one  will  be 
treated  as  extinguishing,  so  far  as  It  will  go, 
a  similar  claim  by  the  otber^  leaving  nothing 
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to  be  returned  or  restored  where  the  claim 
la  thus  fully  extinguished.  More  v.  More, 
133  Cal.  489,  65  Pac.  1044.  Nor  Is  It  material 
that  plaintiff  on  one  occasion  tendered  to  de- 
fendant the  $500  check,  and  In  her  com- 
plaint offers  to  restore  the  $500  represented 
by  the  check.  From  the  evidence  the  court 
was  warranted  In  finding  that  this  offer  was 
more  than  the  defendant  was  entitled  to 
receive,  and,  under  the  genenl  prayer  for 
relief,  giving  to  plaintifC  such  decree  as  she 
was  entitled  to. 

The  contention  of  appellant  that  plaintiff 
should  be  refused  relief  because  the  purpose 
of  the  conveyance  was  to  defraud  her  di- 
vorced husband  is  disposed  of  by  the  recent 
well-coosldered  case  of  Donnelly  v.  Rees, 
X41  Oal.  66,  74  Pac.  433.  The  defendant  will 
not  be  permitted  to  validate  bis  own  fraud- 
ulent act  by  ^K>wlng  that  the  party  be  has 
defrauded'  intended  to  defraud  some  other 
I>erson. 

Some  alleged  errors  of  law  occurring  at 
the  trial  are  referred  to  by  appellant.  We 
have  examined  these,  and  flod  that  they  are 
not  of  sufficient  importance  to  warrant  a 
discussion. 

We  advise  that  the  order  denying  a  new 
trial  be  affirmed. 

We  coBcnr:   COOPBB.  0.;  CHIPMAN,  a 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  denying  a  new  trial  Is 
affirmed:  McFAKLAND,  J.;  LOBIQAN, 
i.;  HBNSHAW,  J. 


IfcADOO  et  al.  v.  SAYRE,  Judge  of  Snperlor 
Court  of  Lake  County.    (S.  F.  3,974.) 

^Supreme  Gouxt  of  Oalifomla.   Nov.  12.  1004.) 

-RSTAUEirTARY  TRUSTS— 8ETTIAME NT  OV  TBU0- 
VBB— IMrrSRUIMJkTION  OF  BENEFICIABT— 
JUSIBDIOTION  OF  SUPERIOR  COUBT. 

1.  Code  Civ.  I^c.  S  1699,  provides  that  where 
an;  trast  has  been  created  by  will,  to  cootlnoe 
after  distribution,  the  suporior  coort  shall  not 
lose  jurisdiction  of  the  estate  bf  final  distribu- 
tion, but  shall  retain  jarisdiction  thpreof  for 
the  settlement  of  acconnts  under  the  trnsta,  and 
that  the  testamentary  trustee  may  during  the 
continuance  of  the  trust,  or  at  its  termioatioB, 
IHray  for  the  settlement  of  his  accounts  as  such 
trustee  before  the  superior  court.  Held,  that 
the  statute  confers  on  the  superior  court  Juris- 
diction to  ascertain  who  is  entitled  to  the  trust 
estate  already  delivered  by  the  trustee,  and  also 
that  which  remains  to  be  delivered,  aod  make 
such  orders  as  may  be  necessary  to  enable  the 
trustee  to  make  Anal  settleitwnt. 

2.  Code  Civ.  Proc.  i  1609,  provides  that  the 
r^iort  accompanying  the  account  of  a  tratamen- 
tary  trustee  in  the  superior  court  on  an  nc- 
countinff  therein  must  ctvp  the  names  and  post- 
office  addresses  of  cestuis  que  tmsL  .  Held,  that 
a  failure  to  give  such  names  and  addresses  is 
not  sufficient  cause  for  a  writ  of  prohibition  to 
prevent  further  action,  since  an  appeal  lies  from 
any  order  that  may  tie  made. 

Beatty,  C  J.,  and  AngellottI,  J.,  dissenting. 
In  Bank.   Application  by  Mary  Floyd  5Ic- 
Adoo  and  others  to  restrain  M.  S.  Sayre,  as 
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Judge  of  the  superior  court  of  Lake  county, 
from  making  an  order  declaring  a  certain 
trust  terminated,  and  directing  teetamentarv 
trustees  to  pay  over  the  trust  property.  Ap- 
plication denied. 

Magnire.  Lindsay  4;  Wyc^fl.  for  petitlui- 
en.  Jolm  F.  Davis,  Cbaa,  8.  Wbeelo',  and 
BSahop,  Wlieeler  it  Hooflw,  for  reapondent 

SHAW,  J.  This  Is  an  application  for  a 
writ  of  prohibition  to  prevent  the  defendant, 
as  Judge  of  the  superior  court  of  Lake  coun- 
ty, from  making  an  order  declaring  the  trust 
terminated,  and  directing  certain  testamen- 
tary trustees  to  pay  over,  convey,  and  deliver 
the  trust  property  to  the  beneficiaries.  Tbe 
facts  are  substantially  as  follows:  Upon  tbe 
final  settlement  of  the  estate  of  Cora  Lyons 
Floyd,  a  large  amount  of  property  was  dis- 
tributed to  certain  trustees  In  trust  to  hold 
the  same  during  the  llfctliue  of  the  daughter 
of  deceased,  to  mnintain  and  support  tbe 
daugbter  during  bor  life  out  of  the  income, 
and  upon  her  death  to  pay  over  and  deliver 
the  same  to  the  descendants  of  tbe  daughter, 
or,  If  there  were  no  descendants,  to  such  per 
SOB  as  tbe  daughter  should  by  will  appoint 
or,  falling  such  appointment,  to  the  petItioI^ 
era  herein.  The  daughter  died  on  February 
11,  1904,  leaving  no  descendants.  A  docu- 
ment purporting  to  be  her  last  will,  whereby 
she  bequeathed  and  devised  ail  her  estate  to 
her  husband,  Mllos  Mitrov  Gopcevlc,  was  ad- 
mitted to  probate  In  the  superior  court  of 
San  Francisco  county  on  March  9,  1901  In 
April,  1904,  the  trustees  filed  an  account  and 
report  of  tbe  trust  In  the  superior  cotut  of 
Lake  county,  entitled,  "In  the  Matter  of  tbe 
Estate  of  Cora  I^ons  Floyd,  I>eceased,"  In 
which.  In  addition  to  a  statement  of  their 
account  and  an  Inventory  of  the  trust  prop- 
erty, they  alleged  the  marriage  of  the  daugh- 
ter to  Gopcevlc  on  October  6,  1903,  her  sub- 
sequent residence  In  San  Francisco,  her  death 
tbere  without  issue,  and  that  she  left  a  will, 
which  had  Iwen  admitted  to  probate.  The 
account — due  notice  having  been  given  to 
the  meantime — came  on  for  hearing  on  May 
13,  1904.  On  that  day  the  executors  of  tbe 
will  of  the  daughter,  and  Gopcevlc,  the  sur- 
viving husband,  filed  an  answer  to  the  ar- 
count  and  report  of  the  trustees.  Tbe  an- 
swer states  the  beQnest  and  devise  by  tbe 
daughter  to  Gopcevlc,  her  husband;  alleges 
that  by  virtue  tiiereof  all  the  property  of  the 
trust  vested  in  said  Gopcevlc  (Civ.  Oodft  8 
1330);  and  asks  an  order  declaring  ttie  trast 
at  an  end,  and  dlrectlDg  the  trustees  to  pay 
over,  convey,  and  deHyw  the  property  to  him. 
Tbe  cause  thus  presented  was  submitted  to 
the  court,  ^nd  tbe  respondent,  as  Judge  of 
said  superior  court,  was  about  to  determine 
the  matters  Involved  In  the  account  and  de- 
clare tbe  balance  due^  and  was  ooDslderliig 
whether  or  not  tbe  coort  had  jnrlsdlcftlMi  ta 
that  proceeding  to  determtoe  who  was  oiti- 
tled  to  the  property,  and  to  order  tbe  tnutee) 
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to  par  over,  conrey,  and  dellTer  the  trust 

property  to  the  person  or  perBons  entitled 
thereto.  Tbe  purpose  of  the  proceeding  In 
tMs  court  Is  to  prevent  the  lower  court  frota 
proceeding  to  do  anything  more  th&n  to  set- 
tle and  declare  the  balance  due  on  the  ac- 
count 

There  Is  thus  presented  tbe  question 
whether  or  not  section  1699  of  the  Code  of 
Civil  Procedure  confers  upon  the  superior 
court,  In  tbe  settlement  of  a  trustee's  ac- 
count in  the  proceeding  there  established  for 
that  purpose.  Jurisdiction  to  ascertain  and 
determine  who  are  the  persons  entitled  to  the 
trust  property,  and,  upon  the  final  account, 
to  direct  the  trustees  to  deHver  the  property 
to  such  persons  In  settlement  of  the  trust, 
or  to  approve  and  oonflrm  such  delivery  If 
already  made  by  the  trustee.  The  respond- 
ent contends  that  the  court  may  la  tbat  pro- 
ceeding do  all  these  things.  The  petitioners 
claim  that  tbe  power  of  the  court  Is  exhaust- 
ed when  It  has  adjusted  all  disputes  as  to 
the  correctness  of  any  Items  of  the  account, 
and  has  allowed  compensation  and  expenses 
to  the  trustee,  and  declared  tbe  balance  due. 

Upon  a  consideration  of  the  questions  usu- 
ally Involved  In  the  settlement  of  the  ao 
counta  of  trustees  of  any  class  of  trusts,  it  is 
apparrat  that  the  court  having  Jurisdiction 
of  the  matter  of  such  settlement,  even  if  Ita 
functions  be  limited  to  the  mere  ascertain- 
ment of  a  balance,  must  frequently  be  called 
on  to  determine  who  Is  entitled  to  tbe  prop- 
erty. One  who  has  no  interest  in  the  trust 
has  no  standing  in  court  to  assail  tbe  account 
presented  by  tbe  trustees,  nor  to  move  tbe 
court  to  require  an  account  of  them.  Tbe 
section  In  question  gives  the  right  to  apply 
for  an  order  on  the  trustees  for  an  account 
exclusively  to  tbe  beneficiary  or  his  guardian. 
Even  if  this  provision  were  omitted,  such 
right  would  still  be  limited  to  those  having 
some  interest  in  the  trust  or  in  the  trust 
property.  The  trustee,  then,  has  the  right, 
when  an  account  presented  by  him  is  attack- 
ed by  objections  at  the  bearing,  or  when  be 
Is  cited  to  appear  and  render  an  account,  to 
make  tlie  preliminary  objection  that  the  per- 
son who  thus  Invokes  the  action  of  the  court 
with  respect  to  the  trust  has  himself  no  Inter- 
est in  tbe  property,  and  hence  cannot  be 
heard  to  make  his  objection  or  demand  an  ac- 
counting. This  objection  of  the  trustee  may 
be  disputed,  and  tbereupon  tbe  court  must 
determine  whether  or  not  such  party  is  the 
beneficiary,  or  Is  interested  in  the  trust.  So, 
also,  there  may  be,  as  in  this  case,  two  or 
more  parties,  each  claiming  to  be  beneficia- 
ries. In  such  a  case  the  trustee  may  be  just- 
ly entitled  to  credits  if  one  of  these  parties  Is 
tbe  real  beneficiary,  which  he  could  not  have 
if  the  other  was  the  party  Interested.  Tbe 
account  cannot  be  settled  without  a  deter- 
mination of  the  question  which  party  Is  en- 
titled. Considered  as  a  mere  matter  of  pow- 
er, therefore,  the  court  must  have  the  au- 
thority In  such  a  proceeding,  whenever  the 
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necessity  properly  arises,  to  determine  who 
are  tbe  persons  entitled  as  beneficiaries. 

But  the  precise  question  here  Involved  Is 
whethA  or  not.  Independent  of  any  necessity 
arising  from  a  dispute  over  specific  Items  of 
the  account,  or  over  the  right  to  contest  the 
same,  the  court  has  a  general  [)ower,  upon 
dual  settlement  at  the  termination  of  the 
trust,  to  dispose  of  tbe  entire  matter  of  the 
trust  by  determining  who,  by  tbe  terms  of 
the  trust  is  entitled  to  the  property,  and  di- 
recting the  trustees  to  turn  over  the  same  to 
such  person.  The  decision  of  this  question 
depends  on  the  effect  to  be  given  to  the  lan- 
guage of  section  1699,  Code  Civ.  Proc  That 
section  declares  that  "where  any  trust  has 
been  created  by  or  under  any  will  to  con- 
tinue after  distribution,  the  supei-Ior  court 
shall  not  lose  Jurisdiction  of  the  estate  by 
final  distribution,  but  shall  retain  Jurisdic- 
tion thereof  for  the  purpose  of  the  settlement 
of  accounts  under  the  trusts."  It  also  pro- 
vides that  such  testamentary  trustee  may 
during  the  continuance  of  tbe  trust,  or  at  ita 
termination,  "render  and  pray  for  the  settle- 
ment of  his  accounts  as  such  trustee,  b^ore 
the  superior  court  In  which  the  will  was  pro- 
bated, and  in  tbe  manner  provided  for  the 
settlement  of  the  accounts  of  executors  and 
administrators."  Further  provision  is  made 
for  notice  to  be  given  of  the  hearing,  and  for 
citation  to  compel  the  trustee  to  account  but 
these  provisions  are  not  lnq)ortant  to  the 
present  question. 

Jurisdiction  for  a  certain  purpose  necessa- 
rily includes  authority  to  do  all  things  nec- 
essary to  accomplish  that  purpose,  which 
can  be  done  by  the  means  afCorded.  Every 
trustee  wbo,  hy  the  terms  of  the  Instrument 
creating  the  trust,  has  possession  or  control 
of  the  trust  property.  Is  chargeable  in  his 
accounts  with  tbe  whole  of  tbe  estate  thus 
committed  to  his  hands.  Aside  from  his  al- 
lowances for  compensation  and  expenses,  be 
cannot  in  bis  account  obtain  credit  against 
this  charge,  except  as  be  may  dispose  of  tbe 
trust  property  to  a  beneficiary  In  the  lawful 
execution  of  the  trust,  in  which  case  he  is 
entitled  to  credit  thereon  for  the  property  so 
disposed  of;  and,  when  he  has  thus  disposed 
of  it  all,  bis  account  then  stands  balanced, 
and  then  only  has  be  fully  accounted  and  be- 
come entitled  to  his  discharge.  He  may.  If 
he  chooses,  exercise  bis  own  Judgment  as  to 
the  beneficiary,  and,  upon  the  termination  of 
the  trust,  deliver  tbe  property  to  such  person 
before  presenting  his  accounts  for  settlement, 
or  he  may  present  his  account  for  coiiiiien- 
satlon  and  expenses,  and  obtain  settlement  to 
that  extent  before  proceeding  to  make  set- 
tlement with  tbe  beneficiary,  and  then  pre- 
sent for  settlement  a  supplementary  account 
for  the  balance.  But  in  either  case  he  has 
not  fully  accounted  until  be  has  thus  dis- 
posed of  the  entire  estate,  and  be  will  remain 
subject  to  be  called  on  to  account  until  this 
is  done,  and  until  the  court  having  Jurisdic- 
tion of  the  accounts  has,  upon  a  hearing,  de- 


Digitized  by 


87ff  78  PACIFIC 

Glared  tlie  account  correct  and  the  tmat  fully 
executed.  The  object  of  the  Bection  under 
consideration  was  to  provide  a  convenient 
and  effectual  method  of  procedure  by  which 
to  secure  a  Judicial  determination,  binding 
on  all  persons  interested,  that  the  estate  la 
all  accounted  for,  the  accounts  fully  settled, 
and  the  trust  executed.  It  follows  from  these 
propositions  that  the  settlemeut  of  the  final 
account  of  a  testamentary  trustee  in  accord- 
ance with  the  provisions  of  this  section  will 
necessarily  involve  a  decision  as  to  the  effect 
of  the  instrument  by  which  the  trust  was 
created,  In  order  to  ascertain  who  is  entitled 
to  the  trust  estate,  and  determine  whether 
or  not  the  trustee  has  properly  disposed  of  It 
In  the  execution  of  the  trust.  In  many  cases, 
as  above  stated,  a  determination  of  this  ques- 
ttoa  will  be  necessary  upon  the  settlement  of 
the  current  acconnts;  hut  In  the  case  of  a 
final  account,  showing  a  complete  execution 
of  the  trust,  it  will  he  necessary  In  every 
case.  The  necessity  of  this  Is  shown  In  the 
provisions  of  the  Code  respecting  the  settle- 
luent  of  the  accounts  of  executors  and  ad- 
ministrators. They  are  made  chargeable  In 
their  accounts  with  all  the  estate  which 
cornea  to  their  hands.  Code  Civ.  Proc.  8  1613. 
Upon  the  settlement  of  an  account  allowing 
compensation  and  expenses,  the  court  must 
thereupon  make  an  order  for  the  payment  of 
the  debts;  that  is,  it  must  determine,  to  that 
extent,  who  are  the  beneficiaries,  and  order 
the  execution  of  the  trust  to  that  extent  by 
payment  to  them.  Code  Civ.  Proc.  S  1647. 
If  this  exhausts  the  estate  the  account  to 
final,  but  a  supplementary  accounting  must' 
be  made,  showing  the  payments  made  under 
the  order.  Id.  And  when,  after  the  debts 
have  been  paid,  the  balance  still  remaining 
has  been  ordered  distributed  by  the  court, 
the  executor  or  administrator  Is  not  entitled 
to  a  discharge  until  he  has  further  accounted 
to  the  court  for  this  balance  by  showing  that 
he  has  paid  or  delivered  the  property  to  the 
parties  entitled  thereto.  Code  Civ.  Proc.  S 
HK)7.  This  latter  Is  not  usually  styled  an  ac- 
count, but  it  has  all  the  essential  attributes 
thereof;  and,  although  the  Code  does  not  re- 
quire notice  to  be  given  thereof,  there  can  be 
no  doubt  that  the  court  would  have  power,  if 
occasion  arose,  to  require  a  notice  to  the  dis- 
tributees. In  order  to  facilitate  a  determina- 
tion of  the  question  whether  or  not  the  de- 
livery had  been  made  at  all,  and,  If  made, 
whether  it  was  to  the  proper  parties.  It  is 
true  that  In  this  state  the  distribution  of  es- 
tates has  been  made,  to  some  extent,  a  matter 
distinct  from  the  settlement  of  the  accounts. 
But  It  is  clearly  made  so  merely  for  conven- 
ience. If  those  provisions  of  the  Code  were 
omitted,  the  court  would  still  be  compelled  to 
ascertain  and  declare  the  interests  of  the 
successors.  In  order  to  adjudge  whether  or 
not  the  accounts  were  correctly  rendered. 
Furthermore,  in  the  case  of  bills  for  an  ac- 
counting In  .equity,  the  proceeding  has  al- 
n-ays  been  to  ascertain  who  was  entitled  to 
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the  balance  found  on  hand,  and  gfre  Judg- 
ment accordingly  In  his  favor  against  the 
trustee.  The  forms  of  interlocutory  decrees 
In  such  cases  include  a  Judgment  of  this 
character,  to  become  ^ective  on  the  approval 
of  the  account  3  Dan.  Chan.  Prac.  *2193, 
*2238;  2  Llnd.  on  Part  22  Encyc.  PL 

&  Pr.  107;  1  Cyclo.  Law  &  Proc.  448;  Keogb 
T.  Noble,  136  Cal.  153,  68  Pac.  579.  The  ques- 
tion as  to  who  were  entitled  to  the  trust  es- 
tate was  usually  settled  in  a  preliminary  in- 
quiry concerning  the  necessary  parties.  1 
Dan,  Chan.  Prac.  •216,  •217;  1  Pom.  Eq.  Jur, 
S  112,  p.  119;  Alison  v.  Goldtree,  117  Cat  647, 
49  Pac.  571.  And  either  party  was  entitled 
to  a  Judgment  if  a  balance  was  ultimately 
found  in  his  favor,  although  the  party  enti- 
tled was  a  defendant  who  bad  not  filed  a 
cross-bill.  1  Story.  Eq.  Jur.  |  522;  Beach, 
Eq.  Pr.  S  429;  Story,  Bq.  PI.  |  106;  Pars,  on 
Part,  i  208. 

These  methods  of  procedure  In  probate 
and  In  equity  were  obviously  not  adopted  ar- 
bitrarily, bat  from  the  necessities  of  the  case, 
and  because  there  could  be  no  complete  ac- 
counting without  establishing  the  right  of 
the  parties  entitled  to  the  property  accounted 
for  when  it  was  passed  from  the  control  of 
the  trustee.  And  It  to  difficult  to  perceive 
bow  any  good  end  could  be  accomplished  by 
arresting  a  proceeding  of  this  character  mid- 
way, and  relegating  the  parties  to  another 
action  in  the  same  court,  or  another  court  ot 
concnrrent  Jurisdiction,  for  a  second  detep 
mination  of  questions  which  the  court  In  the 
proceeding  had  been  compelled  to  determine 
— an  action  in  which  no  new  questions  could 
well  arise,  and  the  only  effect  of  which  would 
be  further  delay  and  uncertainty,  and  possi- 
bly further  complications  arising  from  con- 
filcting  decisions  In  the  different  courts.  We 
conclude,  therefore,  that  In  a  proceeding  of 
this  character  the  court  has  the  power,  and 
it  Is  Its  duty  whenever  the  power  to  Invoked, 
to  ascertain  who  is  entitled  to  the  trust  es- 
tate already  delivered  by  the  trustee,  and  also 
that  which  yet  remains  to  be  delivered,  and 
make  such  orders  as  may  be  necessary  to  en- 
able the  trustee  to  make  final  settlement 
with  the  beneficiary  In  safety,  and  iecnre  a 
final  settlement  of  his  account,  which  will 
entitle  him  to  a  discharge. 

It  is  further  provided  In  section  1699,  Code 
Civil  Proc,  that  the  report  accompanying  the 
account  must  give  the  names  and  post-office 
addresses,  If  known,  of  the  cestuls  que  trust 
This  the  report  in  question  failed  to  give,  and 
it  is  claimed  that  for  that  reason  the  proceed- 
ing is  void,  and  that  prohibition  will  lie  to 
prevent  further  action  therein.  This,  how- 
ever, would  not  be  sufllclent  cause  for  a  writ 
of  prohibition.  An  appeal  lies  from  any  or- 
der  that  may  be  made  in  the  proceeding,  and 
It  will  furnish  a  sufficient  remedy  to  »ny 
person  aggrieved  by  the  action  of  the  court 
in  attempting  to  proceed  without  Jurisdiction. 

It  l8  further  urged  that  the  court  will 
premature  In  ita  action  If  It  should  proceed 
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at  tbe  present  ttme  to  direct  the  delivery  of 
tbe  propraty  to  Gopaerlc,  the  hoebaiid,  clalm- 
Inc  imdw  the  will  of  the  deceaaed  daughter. 
It  l>  claimed  that,  as  less  than  a  year  has 
•lapsed  since  that  wUl  -waa  prohated.  It  ts 
still  subject  to  contest  and  that  therefore  the 
probate  Is  not  final,  and  the  property  should 
not  be  tamed  over  to  the  appointee  nntU  the 
time  for  contest  has  expired,  or,  If  a  contest 
la  Instituted,  nntll  It  is  flnaDy  decided.  It  la 
not  necessaiy  hm  to  determine  wheihw  this 
eootjns«icy  woidd  be  snffident  to  abate  the 
proceeding  as  for  a  flnaj  settlement;  or  vonld 
be  good  cause  for  a  postponement  of  tbe  set- 
tlement of  tbe  trust  imtU  attn  the  probate 
of  tbe  -will  bsd  become  final.  We  cannot  an- 
ticipate the  action  of  the  court  below,  and 
assume  that  it  would  be  erroneous  on  tills 
point;  and  In  any  case  its  decision  would  be 
subject  to  appeal,  and  an  ample  remedy  Is 
thereby  provided. 

The  application  for  writ  of  prohibition  Is 
denied. 

We  concur:  HcFABLAND,  J.;  VAN 
DTKB,  J.;  HENSHAW.  J. 

We  dissent:  BEATTT.  a  J.;  ANGBL- 
LOTTI,  J. 


I 

KOWALSKT  T.  KOWALSET.   (B.  F. 

(Supreme  Couiit  of  Oalifornia.    Nov.  16,  1904.) 

niTOBCE— TEICFOKABT  AI^OHT  —  DEFBHSES 
AGAINST  ALLOWANCE— CONSIDBBATION  OF 
UEBITS  —  INACCUKACT  OF  OBDEB. 

1.  Where  there  is  no  issue  as  to  the  marriage 
fn  divorce  proceedings,  tlie  merits  of  the  case 
will  not  be  considered  on  an  application  for 
temporary  alimony  further  than  is  necessary  to 
determine  that  the  wife  is  procpeding  in  good 
faith. 

2.  An  order  awarding  counsel  fees  "to  the 
plsintiff  or  to  her  eounsel"  in  a  salt  for  divorce, 
while  inaccurate  in  directing  payment  to  be 
made  to  ptaintilTH  counsel,  is  not  sufSciently  ir- 
regular to  justify  a  reversal. 

3.  Id  a  suit  for  divorce,  where  plaintiff.  In 
her  aiBdavit  for  alimony,  alleged  that  defendant 
owned  property  worth  $100,000,  and  was  in  the 
rei'eipt  of  an  income  of  $600  per  month,  and 
dt-fpDdant  did  not  deny  this  allegation,  further 
thnn  to  say  that  bis  pro[>erty  was  not  worth 
SK'O.OOO.  and  that  his  monthly  income  was  not 
piOH.  the  fact  that  it  also  appeared  ttiat  plain- 
tiff waa  the  owner  of  property  of  the  valQe  of 
$700,  or  thereabout,  did  not  preclude  the  court 
from  awarding  plaintiff  temporary  alimony  and 
counsd  fees. 

4.  In  an  action  for  divorce  tor  craeltr,  the 
fact  that  defendant  had  a  home,  in  whidi  be 
was  willing  plaintiff  should  live  durjo^  tbe  pend- 
ency of  toe  action,  was  not  material  on  the 
question  of  plaintiff's  right  to  temporary  ali- 
mony and  counsel  fees. 

Department  1.  Appeal  from  Superior 
Court  of  City  and  County  of  San  Frandsco; 

J.  M.  Seawell,  Judf^e. 

Action  by  Ettle  Kowalaky  against  Joseph 
N.  Kowalsky.  From  an  order  awarding  tem- 
porary alimony  and  counsel  fees  to  plaintiff, 
defendant  appeals.  Affirmed. 


H.  1  Kowalsky  and  T.  J.  Orowley,  fiir  ap- 
pellant Campbell,  Metson  ft  Oampbdl  and 
C.  H.  Oatman.  tor  respondoit 

SHAW,  J.  Id  tbls  action  tor  divorce  the 
defendant  appeals  from  an  order  requiring 
him  to  pay  to  the  plaintiff  the  sum  of  |100 
a  month  fi>r  h»  Biqq;>ort  during  the  pendency 
of  the  action,  and  the  further  sum  vt  ^BSO  for 
counsel  fees. 

If  we  w«tt  hearing  an  appeal  on  the  mer- 
its, we  might  be  disposed  to  scan  carefully 
the  allegations  of  cniel^,  to  determine 
whether  a  cause  of  action  Is  well  stated. 
But  the  marriage  Is  admitted  in  the  answer, 
and  a  cause  of  action  tm  ectreme  cruelty  Is 
BUffldentiy  stated  to  make  out  a  prima  fade 
case.  The  purpose  of  allowing  alimony  to 
the  wife  during  the  pendency  of  tbe  action 
is  to  enable  her  to  live  In  the  meantime,  and 
to  employ  counsel  who  can  properly  present 
her  case  to  tbe  court,  both  hi  tbe  pleadings 
end  in  the  Introduction  of  evidence.  The 
merits  of  the  case,  where  there  is  no  Issue  as 
to  the  marriage,  will  not  be  considered  on  an 
application  for  such  alimony  further  than  Is 
necessary  to  determine  that  the  wife  Is  pro- 
ceedhig  In  good  faith,  and  not  for  the  mere 
purpose  of  obtaining  money  flrom  the  hus- 
band. Stotiie  V.  Storke,  99  Cal.  eSZ,  84  Pac. 
339;  Langan  v.  Langan,  91  Gal.  654,  27  Pac 
1002;  Poole  V.  Wllber,  05  Cal.  830.  30  Pac. 
548:  Hite  V.  Bite.  124  CaL  380.  57  Pac.  227, 
45  L.  R.  A.  793.  71  Am.  St  Rep.  82. 

The  direction  that  the  counsel  fees  allowed 
be  paid  "to  the  plaintiff  or  to  her  counsel," 
while  Inaccurate  In  expression.  IB  not  a  suffl- 
dent  Irregularity  to  Justify  the  Interference 
of  this  court.  The  addition  of  the  words  "or 
to  her  counBel"  does  not  change  the  charac- 
ter of  tbe  order  as  an  allowance  to  tbe  plain- 
tiff, and  was  probably  Intended  only  to  Indi- 
cate that  her  counsel  should  have  anthorlty 
to  receive  the  money.  Counsel  would  have 
the  authority  althoi^h  the  order  was  silent 
in  regard  to  the  matter,  and  hence  the  addi- 
tion was  unnecessary,  but  we  cannot  see  how 
its  Insertion  could  in  the  least  injure  the  ap- 
pellant 

It  was  within  tbe  discretion  of  the  court 
to  award  the  plaintiff  temporary  alimony  and 
counsel  fees,  uotwlthatanding  tbe  fact  that 
it  appeared  that  the  wife  was  the  owner  of 
some  corporation  stocks  of  the  value  of  $700 
or  thereabout  Tbe  plaintiff  alleged  In  her 
affidavit  that  tbe  defendant  owned  property 
worth  $100,000,  and  was  In  the  receipt  of 
an  Income  of  $650  per  month.  Tbe  defend- 
ant made  no  denial  of  tbls  allegation,  further 
thnn  to  say  that  his  property  was  not  worth 
$100,000,  and  that  bis  monthly  Income  waa 
not  $G00.  This  was  equivalent  to  an  admis- 
sion that  the  value  of  his  property  and  the 
amount  of  bis  Income,  respectively,  were  $1 
less  than  these  sums.  Tbe  court  might  well 
conclude  that  with  such  abilities  on  the  part 
of  the  husband.  It  would  not  be  fair  to  tbe 
wife  to  compel  her  to  sell  oil  that  she  bud  In 
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order  to  raise  maoer  wlierewlth  to  live  and 

prosecute  her  action. 

The  fact  that  the  defendant  had  a  home  In 
which  he  was  willing  that  the  plaintiff 
should  lire  during  the  pendency  of  the  action 
was  not  material.  It  tavolved  the  merits  of 
the  action.  The  plaintiff  alleged  that  she 
had  been  driven  from  that  home  by  the  cm- 
elty  of  the  husband.  It  would  be  deciding 
the  case  In  advance  of  the  trial  to  offer  evi- 
dence to  show  that  she  was  not  Justified  In 
living  apart  from  him. 

The  order  Is  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  VAN 
DYKB.  J. 


ALFERITZ  et  aL  V.  GAHEN  ct  aL    (B.  F. 
8.0»3.) 

(Supreme  Court  of  California.   Not.  17.  1901) 

JDDaUBiraS— DIFAVLT— TAOATIOM— NBOLI- 
QKHCK  OF  ATTORNBT— DIBCBVriON. 

1.  Where,  hj  the  negligence  of  defendant'i  at- 
torney in  not  ascertaining  or  appreciating  that 
an  action  (or  conversion  was  against  both  mem- 
bere  of  a  firm,  he  did  not  attend  the  trial, 
whereupon  Judgment  was  recovered  against  both 
of  Buch  members,  and  no  affidavit  of  merits  or 
defense  other  tliao  a  general  denial  was  filed, 
and  one  of  them  intended  to  contest  the  suit, 
the  court*!  refusal  to  vacate  the  judgment  was 
not  an  abuse  of  discretion. 

Department  2.  Appeal  from  Supertor 
Court,  City  and  Coun^  of  San  Francisco; 
M.  C.  SIosB.  Judge. 

Action  by  George  C.  Alferltz  and  others 
agaiust  A.  Cahen  and  another.  From  an  or- 
der denying  an  application  of  defendant  B. 
Calien  to  set  aside  a  JuOgment  by  default,  he 
appeals.  Affirmed. 

M.  S.  Eisner  and  Reiustein  &  Eianer,  for 
appellant  Lyman  L  Mowry,  for  respond- 
ents. 

HENSHAW,  J.  This  is  an  appeal  by  H. 
Cahen,  one  of  tlie  defendants,  from  an  order 
denying  his  motion  to  vacate  a  judgment 
ngulnst  himself.  The  motion  was  made  un- 
der section  473,  Code  Civ.  Proc,  and  reliance 
was  had  principally  upon  the  ground  of  the 
mistake  of  bis  attorney. 

The  action  was  commenced  in  ISIW,  against 
the  defendujils  as  copartners  under  the  firm 
name  of  A.  Cahen  &  Son,  for  the  conversion 
of  17  bales  of  wool.  The  defendants  answer- 
ed by  general  denial.  The  case  slumbered 
for  some  six  years,  during  which  time  plain- 
tiff had  died,  and  bis  personal  representatives 
hud  been  substituted.  Defendants'  attorney, 
not  having  had  occasion  during  this  time  to 
refresh  bis  memory  as  to  the  facts,  had  for- 
gotten that  the  action  was  against  A.  Cahen 
and  H.  Caben,  and  assumed  that  it  was 
against  A.  Cahen  alone.  His  mistaken  belief 
in  this  regard  was  promoted,  if  not  prompted, 
by  the  fact,  as  appears  from  hla  atfidavlt, 
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tliat  the  partnership  had  been  dissolved  be- 
fore the  date  of  the  alleged  oonversioii,  and 
that,  as  a  consequence.  If  there  had  been  a 
conversion  of  plaintiff's  goods,  the  defendant 
H.  Cahen  was  not. responsible  therefor.  The 
attorney  for  the  plaintiff  came  to  the  attor- 
ney for  the  defendant,  stating  that  the  estate 
of  Alferltz  was  ready  for  settlement,  and 
said  that  the  pending  litigation  should  either 
be  compromit^ed,  or  that  the  case  must  be 
tried.  Defendants'  attorney,  still  in  the  mis- 
taken belief  that  the  sole  defendant  was  A. 
Cahen,  said  that  be  would  commuoicate  with 
bis  client  touching  the  compromise.  He  did 
so  communicate  with  A.  Caben,  who  express- 
ed bis  inability  to  pay  anything,  and  instruct- 
ed his  attorney  not  to  defend  the  litigation- 
Plaintiffs*  attorney,  being  notified  that  a  com- 
promise was  Impossible,  proceeded  to  have 
the  cause  set  for  trial,  and  served  proper  no- 
tices upon  defendants'  attorney.  These  no- 
tices disclosed  the  fact  that  the  action  was 
against  the  two  Cahens,  but  they  were  ac- 
tually received  by  the  managing  clerk  of  de- 
fendants' attorney,  and  were  not  seen  by  de- 
fendants* attorney  himself.  Defendants*  at- 
torney, being  Instructed  by  A.  Cahen  not  to 
defend  the  action,  and  still  entertaining  tbe 
mistaken  belief  that  A.  Caben  was  the  only 
defendant,  failed  to  appear  at  the  time  of  the 
trial.  At  that  time  plaintiffs  miide  tbefr 
proofs  and  recovered  judgment  against  Itoth 
of  the  defendants.  H.  Cahen  was  doing  bosl- 
ness  under  the  name  of  the  California  Fruit 
Evaporating  Company.  Execution  was  Issu- 
ed and  levied  upon  his  property  In  that  com- 
pany, whereupon  his  attorney  with  doe  dili- 
gence moved  for  a  vacation  of  the  judgment 
against  H.  Cahen,  which  motion  was  denied. 

The  sole  question  presented  to  this  court 
upon  an  appenl  such  as  this  is  whether  or  not 
there  has  been  an  abuse  of  the  discretiflo 
vested  In  the  trial  court,  either  in  grantlim 
or  in  refusing  the  motion.  Where  such  abuse 
has  been  plainly  shown,  this  court  has  lent 
Its  aid  in  correction  of  It,  but  In  all  other 
c;ises  relief  has  been  denied.  The  whole  con- 
sideration has  been  well  summed  up  by  Mr. 
Justice  Harrison  In  Ingrlm  v.  Epperson,  137 
Cal.  370,  70  Pac.  165,  where  it  is  said:  "The 
rule  has  been  so  often  declared  as  not  to  seed 
tbe  citation  of  autlioritiea  that  the  action  of 
the  superior  court  upon  an  application  to  set 
aside  a  default  or  grant  relief  therefrom  rests 
HO  largely  in  its  discretion  that  It  will  not  be 
disturbed  on  appeal  unless  it  shall  be  made 
clearly  to  appear  that  there  was  an  abuse  of 
this  discretion.  While  It  has  been  said  lo 
some  cases  that  this  discretion  Is  better  «- 
erclsed  when  it  tends  to  bring  about  a  d«^ 
sion  of  the  cause  upon  Its  merits,  tbe  role  It- 
self has  never  been  relaxed.  This  obierra- 
'  fon  has  been  In  the  nature  of  advice  to  the 
siiperlor  court,  and  not  for  the  purpose  of 
compelling  It  to  decide  in  tbst  mode.  'Ooleu 
the  record  clearly  shows  that  the  court  has 
abused  its  discretion.  Its  order,  whether  It 
be  to  grant  or  deny  the  application,  will  be 
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ufflriucd.'*  While  it  may  be  conceded  that  It 
the  trial  court  la  thla  case  bad  reached  the 
opposite  determination,  and  had  vacated  Its 
Judgment,  to  the  end  that  H.  Caben  might  be 
permitted  to  defend  the  litigation  apon  Its 
merits,  this  court  would  not  have  disturbed 
the  conclusion,  upon  the  other  hand  that  is 
very  far  from  a  declaration  that  the  decision 
which  the  court  actually  reached  was  nn- 
wuiTanted*  and  therefore  an  abuse  of  its 
diw»«tlon;  for,  while  conceding  that  the  at- 
torney for  defendant  was  laboring  under  a 
mlstalce,  there  was  still  to  be  considered 
whether  or  not  the  mistake  was  one  enter- 
tained under  such  circumstances  as  to  entitle 
the  party  to  relief.  Herein  are  to  be  consid- 
ered the  drcumstances  that  the  answer  of 
H.  Cahen  nowhere  discloses  a  special  de- 
fense, but  rests  merely  upon  general  denial; 
further,  that  plalntlfts'  attorney,  in  his  con- 
rersations  with  defendants'  attorney,  always 
spoke  of  the  defendants  in  the  plural,  and 
that  there  was  nothing  In  the  language  of 
defendants'  attorney  to  lead  plalntlfts'  attor- 
ney to  beliere  that  defendants'  attorney  was 
laboring  under  any  mistake.  Still  further, 
that  the  notices  sarred  upon  defendants*  at- 
torney showed  plainly  and  properly  who  the 
defendants  weret  and  even  if  those  notices 
did  not  come  under  the  eye  of  defendants* 
attorney,  they  were  received  by  the  man- 
aging clerk  of  defendants'  attorney.  Where 
Bucb  questions  of  negligence  and  mistake 
arise,  there  must  always  come  a  time  when, 
notwithstanding  the  hardship  to  the  client, 
he  must  be  bound  by  the  errors  and  omis- 
sions of  his  attorney.  It  may  not  be  said 
tbat.lt  was  ftn  abuse  of  tbe  discretion  of  the 
trial  court  to  hold  in  tbla  Instance  that  he 
was  so  bound. 
The  order  appealed  from  la  affirmed. 

We  concur:  McFARLANDp  S.;  LORI- 
GAN,  J. 


DODGE  STATIONERY  CO.  v.  DODGE  et  al. 

(S.  F.  2,917.)* 
(Supreme  Court  of  California.    Nov.  15,  1904.) 

TBAnE-N AMES— NAME  OF  INDIVIDUAL— USE  BT 
COBPORATIONft—USE  BT  IHDIVIDUAL  UIUSELF 
-"UKFAIB  rSADB— IMJUNCTIOH— SOOPB— COR- 
TBAOTO— BEaTRAIRINQ  TBAOB— SALES  OF  OOOD 
WILL. 

1.  The  vendor  of  stock  In  a  corporation  has 
no  veiKlible  interest  ia  tbe  good  will  of  the 
bosinesB  carried  on  by  tlie  corporation,  and  can- 
not transfer  any  part  thereof,  but  such  ^od 
will  is  the  property  of  the  corporation  alone. 

2.  Under  Civ.  Code,  §§  1673,  1674.  dcclarlnn 
contracts  by  which  one  is  restrained  from  exer- 
cising a  lawful  profeRsioQ  or  businens,  except 
where  one  sella  the  good  will  of  a  business, 
void,  a  contract  by  the  vendor  of  stock  in  a 
corporation,  binding  him  not  to  engage  in  the 
line  of  business  conducted  by  the  corporation, 
is  void. 

&  Where  one  tradesman  resorts  to  any  artifice 
to  represent  bis  goods  or  bis  business  as  the 
goods  or  business  of  a  rival,  thereby  deceiving 


ntebeuing  duM  DMember  U.  UOl. 


the  public,  a  fraud  Is  committed,  which  will 

be  restrained  on  tbe  ground  of  unfair  competi- 
tion, although  the  rival  tradesman  has  no  pro- 
prietary interest  in  tbe  words  or  device  imitated. 

4.  A  trading  corporation  may,  equally  with  a 
private  person,  acijuire  the  good  will  of  a  buai- 
neas,  which  is  defined  by  Civ.  Code,  S  002,  as  a 
well-founded  expectation  of  continued  pybllo' 
pati-onace.  and  procure  tlie  protection  of  that 
good  will  against  the  unfair  trade  of  rivals. 

5.  While  a  private  person  may  engane  in  s 
business  in  his  own  name,  although  him  name 
is  used  in  tbe  siime  business  by  a  corp'O-ation  . 
of  which  -he  was  at  one  time  a  leading  stock- 
holder, BO  long  as  be  does  not  resort  Co  any 
artifioe  to  produce  the  impression  that  tin?  place 
of  business  conducted  by  him  and  that  cimduct- 
ed  by  the  corporation  are  identical,  yet  lie  can- 
not, by  becoming  a  stockholder  in  a  nfw  cor- 
porntion,  confer  on  It  the  rig^t  to  adopt  a  name 
similar  to  that  used  by  the  Former  corporation 
to  palm  off  the  business  of  the  new  corporation 
as  that  of  tbe  old. 

6.  Whwe  a  name  adopted  by  a  corponition  is 
so  similar  to  that  of  another  corporation  as  to 
create  confusion  and  enable  the  later  corpora- 
tion to  obtain  tb"  business  of  tbe  prior  one.  in- 

nnctioo  will  lie  to  restrain  the  simulation,  w> 
ar  as  necessary  to  protect  tbe  rights  of  the 
prior  corporation. 

T.  Tlie  names  "The  Dodge  Stationery  Com- 
pany** and  tbe  **J.  8.  Dodge  Company. '  when 
taking  into  consideration  the  fact  that  the  busi- 
ness conducted  by  the  latter  is  the  same  as  that 
conducted  by  the  former,  are  sufficieotly  simHar 
to  warrant  an  injunction  restraining  the  latter 
from  conducting  its  business  under  the  name 
adopted  by  it. 

8.  Where  a  corporation  by  oring  tbe  term 
"Dodge*s"  becao'*?  well  known  to  the  public, 
and  built  up  a  hirge  business  under  thar  name, 
another  corporation  engaging  In  the  same  busi- 
ness would  be  fojoincd  from  using  the  term 
"Dodge's"  on  its  signs,  thereby  conveying  the 
impression  that  its  was  the  business  conducted 
by  the  former  corporation,  although  a  man 
namrd  Dodge  was  the  manager  of  the  latter 
corporation,  and  although  the  term  was  not 
used  on  its  signs  with  any  actual  fraudulent 
IntenL 

ft.  One  who  bad  been  the  president  of  a  cor- 
poration to  which  be  had  given  his  name,  and 
which  used  bis  surname  poss.!)Bively  as  a  popu- 
lar name,  under  which  it  bad  built  op  a  profit- 
able business,  would  be  enjoined  from  engaging 
In  the  same  business  with  a  new  corporation 
bearing  his  name  and  also  making  use  of  his 
•uiname  alone  as  a  popular  name. 

10.  The  use  by  a  corporation  of  the  name  oC 
an  Individual,  who  at  one  time  had  l<een  Its 
proKident.  as  Its  corporate  name,  and  his  sur- 
name, used  pos'e'jsively,  under  which  It  bad 
built  Up  its  reputation,  as  its  popular  name, 
does  not  import  a  declaration  that  a  person  of 
the  name  u^ed  is  now  (^^nnoctod  with  It,  so  as 
to  rentier  such  ose  fraudulent. 

11.  The  uRe  by.  one  corporation  or  Individual 
of  a  name  similar  to  that  of  soother  corporation 
cQgn;;dd  in  the  same  business  will  be  enjoined 
only  so  far  as  la  neceasnry  to  protect  against 
frn'ululent  representations. 

12.  A  corporation  engaging  in  business  under  a 
name  similar  to  that  of  another  corporation  en- 
gaged in  the  same  business  shosld  be  enjoined 
from  making  u.<!e  of  that  name  only  in  the 
business  in  which  both  corporations  were  en- 
ga!;ed,  and  not  from  making  use  thereof  in  any 
other  business. 

13.  A  person  whose  name  was  used  as  the  cor- 
porate name  of  a  corporation  of  which  he  was 
at  one  time  president,  and  whose  surname  was 
nsed  as  the  popular  name  of  ttiat  corporation, 
who  engageu  in  the  same  business,  after  the 


*8.  See  Corporntlons,  vol.  It,  Cent.  Dig.  |  1H: 
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tarminatioii  of  hli  connection  wltli  the  cormn^- 
tlon.  In  M  new  corporation  making  use  of  bla 
name  as  a  corporate  came  and  of  his  samame 
atandins  alone  as  a  popular  name,  was  properly 
enjoined  front  engaging  in  the  business  at  the 
place  hi  the  same  dty  where  the  new  corpora- 
tion had  established  Itself,  and  had  need  mis- 
leading signs  similar  to  those  nsed  hj  the  old 
corporation,  and  from  causing  any  business  sim- 
ilar  to  that  of  the  old  corporation  to  be  carried 
on  by  the  new  corporation  in  the  city  under 
the  designation  of  hia  snrname  without  a  quali- 
.fying  statement  that  the  business  so  carried  on 
was  not  the  businesa  theretofore  carried  on  by 
the  old  corporation  under  that  name,  and  from 
in  any  manner  representing  that  such  bdstness 
was  the  same  business  as  that  carried  on  by 
the  old  corporation ;  but  a  further  provision  of 
the  Injunction  restraining  him  from  using  hia 
own  name  In  the  carrying  on  of  the  buslooss 
at  any  other  place  in  the  city  unless  qualifying 
that  name  by  explanatory  statements  making 
its  use  burdensome  was  unaathorized. 

Department  1.  Appeal  from  Superior 
Court,  Olty  and  CJounty  oC  San  Francisco: 
&t.  C.  S1088,  Judge. 

Action  by  the  Dodge  Stationery  Company, 
a  corporation,  against  J.  S.  Dodge  and  an- 
other, ntere  was  a  Judgment  for  pleintlfC, 
and  defendants  appeal.  Modified. 

A.  B.  Shaw  and  J.  F.  Riley,  for  appellanta. 
Slastlck*  Van  Fleet  &  Mastlck^  for  respond- 
ent 

ANGELLOTTI,  J.  This  action  was 
brought  to  obtain  a  decree  enjolniug  the  de- 
focdants  from  maintaining  certain  signs, 
doing  business  under  certain  names  and 
dcBlgnatlons,  or  using  the  same  in  the  con* 
duct  of  their  business,  using  or  exhibiting 
certain  samples,  and  enjoining  the  defend- 
ant corporation  from  using  its  corporate . 
name,  or  auy  other  name  in  colorable  imita- 
tion of  plaintlfTs  corporate  name,  in  the 
conduct  of  its  business.  Plaintiff  had  Judg- 
ment substantially  In  accord  with  the  pray- 
er of  its  complaint  and  defendants  have  ap- 
pealed from  such  Judgment. 

The  flndlngs  of  the  trial  court  and  allega- , 
tions  of  the  complaint  which  are  not  denied 
by  the  answer,  show  the  following  facts: 

Plaintiff  was  Incorporated  In  August,  1894, 
for  the  purpose  of  buying,  selling  and  deal- 
ing in  books,  periodicals,  and  stationery,  and 
carrying  on  a  general  engraving,  typograph- 
Ing  and  printing  business,  and  has  ever  since 
Iteen  engaged  In  said  business  In  the  city  and 
county  of  San  Francisco.  Defendant  J.  S. 
Dodge  was  one  of  the  incorporators,  its  first 
president  and  its  general  manager  until 
September  17,  1900,  when  he  sold  and  trans- 
ferred all  his  stock  to  another,  since  which 
time  he  has  not  been  a  stockholder  in  the 
corporation,  in  any  way  Interested  therein, 
an  officer  thereof,  or  In  its  employ. .  In 
March,  1896,  plaintiff  moved  Its  place  of 
business  to  No.  112  Post  street,  and  In 
March.  1899,  to  No.  128  Grant  arenue,  where 
the  business  has  ever  since  heea  conducted. 
During  tbe  period  that  the  business  was  be- 
ing conducted  at  these  places,  with  defend- 
ant 3.  S.  Dodge  as  manager,  said  defendant 


Dodge  usually  advertised  and  conducted  tbe 
business  of  plaintiff  under  the  name  of 
"Dodge's,"  that  being  the  only  name  or  de- 
vice placed  in  a  conspicuous  manner  on  tbe 
signs   used,   and  the  signs   nsed  at  123 
Grant  avenue  containing  simply  the  word 
"Dodge's,"  and  no  other  word  or  designation 
whatever;  and  these  conditions  have  ever 
since  continued  to  exist   It  was  always  the 
custom  of  plaintiff  to  stamp  on  the  back  of 
envelopes  sold  by  it  the  word  "Dodge's," 
with  a  designation  of  the  street  and  num- 
ber of  Its  place  of  business.  During  the  time 
that  the  business  of  plaintiff  has  been  con- 
ducted at  these  two  places  It  has  become 
well  and  favorably  known  to  Its  customers 
as  "Dodge's,"  and  under  that  name  plaintiff 
has  built  up  and  Is  now  carrying  on  a  large 
and  profitable  business,  the  corporate  name 
being  used  only  on  billheads  and  correspond- 
ence.   Wlttiln  a  few  months  after  parting 
with  his  stock  In  plaintiff  corporation  and 
ceasing  to  be  interested  therein,  via.,  on 
January  2,  1901,  defendant  J.  S.  Dodge,  with 
four  others,  organized  defendant  corporatloD, 
the  "J.  S.  Dodge  Company,"  for  the  purpose 
of  engaging  in  the  same  character  of  busi- 
ness as  that  followed  by  plaintiff.    Said  J. 
S.  Dodge  Company  and  J.  S.  Dodge  hired  k 
store  at  No.  209  Post  street  In  the  same 
block  In  which  plaintiff's  place  of  business  Is 
situated,  and  only  100  feet  distant  therefrom, 
and  placed  thereon  a  conspicuous  sign,  as 
follows;  "Dodge  will  occupy  these  premises 
ou  his  return  from  New  York  with  a  com- 
plete stock  of  up  to  date  stationery,  etc., 
about  March  1st"  The  word  "Dodge"  there- 
on was  displayed  In  very  large  and  con- 
spicuous letters.  On  April  1, 1901,  they  open- 
ed their  stationery  business  therein,  and 
have  ever  since  maintained  the  same,  tbe 
only  signs  displayed  being  several  contain- 
ing simply  the  word  "Dodge"  In  large  let- 
ters, and  a  large  marble  slab  In  the  side- 
walk  In  front  of  the  store,  containing  sim- 
ply the  words  "Dodge,  Stationer."  Th^ 
have  also  stamped  tbe  envelopes  sold  by 
them  with  the  words  "Dodge's.  209  Post  St, 
S.  F.,"  and  have  done  other  things  -calcu- 
lated to  convey  the  Impression  that  their  es 
tablishment  and  that  of  plaintiff  are  Identi- 
cal.   There  is  not  now,  and  has  not  heed 
since  September  17,  1900,  any  person  by  the 
name  of  Dodge  connected  in  any  way  with 
plaintiff  corporation. 

The  court  also  found  that  3.  8.  Dodge  and 
his  fellow  Incorporators  caused  the  name  "3 
S.  Dodge  Company"  to  be  adopted  as  the 
name  of  defendant  corporation,  with  the  in- 
tent and  for  the  purpose  of  defrauding  the 
plaintiff,  appropriating  to  their  own  ben^t 
the  good  will  of  plaintlfTs  business,  and  de- 
luding and  deceiving  the  customers  of  plahi- 
tiff  and  the  public  Into  the  belief  that  tbe 
business  theretofore  conducted  hy  plaintiff 
was  being  conducted  by  defendants;  that 
the  store  at  209  Post  street  was  hired  by 
the  defendants,  and  tbe  announcement  by 
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algn  was  made  b7  them  that  Dodge  would 
occupy  the  premises,  for  the  same  purpoae 
and  with  the  same  latent;  and  that,  "If  said 
defendants  are  permitted  to  continue  to 
carry  on  said  buslneas  at  the  place  afore- 
said, with  the  sign  aforesaid,  and  under  said 
corpwate  name,  the  customers  of  plaintiff 
and  the  public  generally  wlU  be  decelred  and 
misled  Into  believing  that  the  store  where 
the  defendants  are  so  conducting  business  la 
the  store  of  plaintiff,"  to  the  great  damage 
of  plaintiff. 

The  court  further  found  that  J.  8.  Dodge 
had  been  engaged  in  the  etatlonery,  etc., 
business  in  San  Francisco  for  more  than  26 
years,  either  Individually,  In  partnership,  or 
as  stockholder  In  corporations;  that  In  all 
Arms  or  corporations  with  which  he  has  been 
connected  the  name  "Dodge"  has  been  used 
by  him  In  the  title  of  the  Arm  or  corpora- 
tion; that  he  has  during  said  time  built  up 
a  large  trade  by  his  petaonal  endeavor,  "and 
has  used  said  name  'Dodge*  or  'Dodge's'  for 
the  purpose  of  notifying  the  public  •  •  • 
and  his  patrons  generally  of  the  fact  that 
he  was  connected  with  said  partnership  or  ; 
corporation,  and  giving  his  personal  attention  i 
and  supervlalou  to  the  business  by  them  car- 
ried on."  There  was  no  finding  that  there 
was  any  fraudulent  Intent  on  the  part  of  the 
defendants  In  so  far  as  the  use  of  the  signs 
"Dodge"  and  "Dodge,  Stationer,"  on  and 
about  the  store  at  209  Post  street,  after  the 
commencement  of  business  therein,  was  con- 
cerned, and  the  complaint  contained  no  al- 
legation as  to  any  fraudulent  Intent  in  this 
respect 

The  trial  court  by  Its  decree,  enjoined  de- 
fendants and  each  of  thenr  from  maintain- 
ing in  connection  with  their  business  at  209 
Post  street,  or  at  any  other  place  where  they 
may  conduct  a  similar  business,  the  signs 
now  maintained,  or  any  sign  containing  the 
name  "Dodge"  or  "Dodge's,"  with  or  with- 
out initials  or  other  words  or  devices,  unless 
accompanied  by  an  express  and  conspicupus 
statement  that  the  business  carried  on  un- 
der such  sign  is  not  the  business  heretofore 
carried  on  by  plaintiff,  and  Is  not  the  busi- 
ness heretofore  carried  on  under  the  name 
of  "Dodge's,"  and  Is  not  the  business  here- 
tofore carried  on  at  No.  112  Post  street  and 
No.  123  Grant  avenue;  from  in  any  way  car- 
rying on  such  business  imder  such  names, 
or  any  designation  containing  such  names, 
without  such  accompanying  statement;  from 
using  such  names,  or  any  description  in  any 
way  containing  snch  names.  In  the  conduct 
of  such  business,  without  such  an  accom- 
panying statement;  and  also  enjoined  de- 
fendant corporation  from  using  Its  corporate 
name,  "J.  S.  ^Dodge  Co.,'*  as  Its  corporate 
name,  and  from  doing  any  busluess  under 
said  name,  or  any  name  in  colorabie  Imita- 
tion of  the  corporate  name  of  plaintiff. 

We  cannot  say  that  the  findings  of  the 
court  as  to  the  Intent  with  which  the  de- 
fendant Dodge  nsed  his  name  In  the  title  of 
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the  firms  and  corporations  with  which  he 
had  been  connected  are  necessarily  incon- 
sistent. An  Intent  to  show  his  connection 
with  the  defendant  corporation,  J.  S.  Dodge 
Company,  may  have  coeziated  with  an  In- 
tent of  himself  and  fellow  Incorporate 
therein  to  adopt  a  certain  corporate  name 
for  the  purpose  of  misleading  and  deceiving 
the  customers  and  patrons  of  plaintiff  In  the 
manner  alleged  and  found.  Nor  can  we 
hold  that  the  findings  of  the  court  are  not 
in  all  respects  either  sustained  by  sufficient 
testimony  or  admitted  by  the  pleadings.  As 
is  usually  tlte  case,  the  Intent  must  be  de- 
termined from  the  acts  and  the  circum- 
stances attending  their  commission,  and  here 
the  acts  and  circumstances  were  such  as  to 
sustain  the  conclusions  of  the  trial  court  as 
evidenced  by  the  findings.  Under  the  cir- 
cumstances appearing,  there  can  be  no  doubt 
as  to  the  correctness  of  the  conclusion  of  the ' 
trial  court  as  to  the  effect  upon  plaintiff's 
business  of  allowing  defendants  to  continue 
their  business  at  209  Post  street,  with  the 
signs  now  there,  and  under  said  corporate 
name. 

The  question,  then,  is  as  to  whether,  upon 
these  facts,  plaintiff  was  entitled  to  any  re- 
lief, and.  If  so,  the  extent  thereof.  This 
action  is  not  based  upon  the  theory  that  by 
the  sale  of  his  stock  in  plaintiff  corporation 
there  was  any  transfer  by  defendant  Dodge 
of  the  good  will  of  the  business  or  of  any 
good  will.  The  vendor  of  stock  In  a  corpora- 
tion has  no  vendible  Interest  In  the  good  will 
of  the  business  carried  on  by  the  cort>oratlon, 
and  cannot  transfer  any  part  thereof.  The 
good  will  of  a  business  conducted  by  a  corpo- 
ration is  the  property  of  the  corporation 
alone,  and  can  be  transferred  only  by  It  It 
IB  not  claimed,  therefore,  that  Dodge,  by  the 
sale  of  hla  stock,  contracted  not  to  engage 
In  the  stationery  business,  for,  had  be  so 
purported  to  do — which  he  did  not— his  con- 
tract would  have  been  void  under  the  provi- 
sions of  sections  1673  and  1674,  Civ,  Code, 
there  having  been  no  transfer  of  the  good 
will  of  the  business.  Merchants*  Ad-Sign 
Co.  V.  Sterling,  124  Cal.  429,  57  Pac.  468,  46 
L.  R.  A.  142,  71  Am.  St  Rep.  94.  Admitted- 
ly, defendant  Dodge,  having  terminated  his 
connection  with  plaintiff,  had  the  right  to 
engage,  whenever  and  wherever  be  saw  fit 
so  to  do,  in  the  same  character  of  business  as 
that  carried  on  by  plaintiff.  Nor  Is  the  ac- 
tion based  upon  the  claim  of  any  proprietary 
interest  In  the  name  "Dodge's"  or  "Dodge." 
The  basis  of  plaintiff's  action  Is  that  defend- 
ants are  attempting  by  fraudulent  represen- 
tations to  the  effect  that  plaintiff's  business 
is  defendants*  business  to  appropriate  the 
benefit  of  the  good  will  of  plalntlfTs  estab- 
lished business.  The  rule  upon  which  a  Judg- 
ment in  favor  of  plaintiff  must  rest  was  well 
stated  In  Welnstock,  etc.,  v.  Marks.  109  Oal. 
829,  639,  42  Pac.  142,  145.  30  U  R.  A.  182.  50 
Am.  8t.-Rep.  57,  where  this  court,  apeaking 
through  Mr.  Justice  Garoutte,  aald:  "The 
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fundamental  principle  underlying  tills  entire 
l^rancli  of  the  law  is  that  no  man  has  the 
right  to  sell  hli  goods  as  the  goods  of  a  rival 
trader.  *  •  •  We  think  the  principle 
may  be  broadly  stated  that,  when  one  trades- 
man resorts  to  the  nse  of  any  artifice  or  con- 
trlvance  for  the  purpose  of  representing  his 
goods  or  his  baslness  as  the  goods  or  busi- 
ness of  a  rival  tradesman,  thereby  deceiving 
the  people  by  causing  them  to  trade  with 
him  when  they  Intended  to  and  would  have 
otherwise  traded  with  his  rival,  a  fraud  Is 
committed — a  fraud  which  a  court  of  equity 
win  not  allow  to  thrive."  This  doctrine  has 
been  repeatedly  stated  In  different  forms  by 
the  courts,  and  Is  universally  recognized,  and 
we  do  not  understand  It  to  be  disputed  hw& 
As  pointed  out  in  Shaver  v.  Heller,  lOS  Fed. 
821,  48  G.  O.  A.  48,  there  Is  a  dlsUnction  b»- 
'  tween  a  suit  for  the  infringement  of  a  trade- 
mark and  an  action  to  restrain  unfair  compe- 
tition in  trade.  In  the  latter  case — to  which 
this  action  belongs — no  proprietary  interest 
in  the  words  or  device  imitated  Is  requisite. 
It  is  sufficient  that  the  plaintiff  is  entitled  to 
the  good  will  of  a  business,  and  that  this 
good  win  is  Injured,  or  is  about  to  be  injured, 
by  the  palming  oCF  of  the  business  or  goods 
of  another  as  his.  In  passing,  it  may  be  said. 
In  response  to  a  contention  of  defendants, 
that  it  appears  clear  to  us  that  a  trading 
corporation  may,  equally  with  a  private  per- 
son, have  a  well<founded  expectation  of  con- 
tinued public  patronage,  and  this  constitutes 
the  good  will  of  Its  business  (Olv.  Code,  S 
992),  which  may  be  protected  by  a  court  of 
equity  against  acts  of  the  character  com- 
plained of  (Welnstock,  etc.,  a  Corporation, 
Harks,  sapra). 

Coming  to  the  application  of  the  principle 
under  discussion.  It  is  obvious  that  there  is 
a  very  material  distinction  between  the 
rlghti  of  the  defendant  Dodge  and  the  de- 
fendant corporation,  the  J.  S.  I>odge  Com- 
pany. Dodge  himself,  being  entitled  to  en- 
gage in  the  stationery  business,  had  the  un- 
questionable right  to  engage  in  that  business 
in  his  own  name,  so  long  as  he  did  not  resort 
to  any  artifice  or  contrivance  for  the  purpose 
of  producing  the  Impression  that  the  place  of 
business  conducted  by  him  and  that  conduct- 
ed by  plaintiff  were  Identical.  It  does  not 
follow,  however,  that  he  could  confer  the 
right  to  use  his  name  upon  a  corporation  for 
the  purpose  of  enabling  that  corporation  to 
engage  In  a  business  which  had  been  con- 
ducted by  another  corporation  under  a  sim- 
ilar name,  and  It  is  well  settled  that  he  could 
not  so  do.  This  must  be  especially  true 
where  he  himself  caused  the  use  of  his  name 
by  the  prior  corporation.  The  distinction  has 
been  made  in  several  cases.  As  has  been 
said  by  the  courts,  a  person  comes  naturally 
by  bis  name  from  his  parents,  and  It  Is  a 
thing  personal  to  himself,  which  in  truth  and 
in  Justice  be  has  the  right  to  use,  provided  he 
does  not  resort  to  artifices  calculated  to  pro- 
duce deception  or  confusion  in  the  public 


mind  between  him  and  some  other  person,  to 
the  Injury  of  the  latter;  while  the  name  giv- 
en to  a  corporation  is  an  artiflclal  and  Imper- 
sonal thing,  selected  arbitrarily  by  the  corpo- 
rators themselves,  and  which  can  be  selected 
from  an  entire  vocabulary  of  names.  "To 
say  that  one  has  the  right  to  select  his  own 
name  as  the  designation  of  a  corporation  is 
but  another  way  of  stating  that  he  has  a 
right  to  select  any  title  from  among  the  whole 
range  of  names;  but  it  Is  not  equivalent  to  a 
statement  that  be  can  give  his  own  name  to 
a  corporation  with  a  view  to  making  It  similar 
to  that  employed  by  other  persons  in  the 
same  business,  to  their  or  the  public's  In- 
Jury."  De  Long  V.  De  Long  Hook  &  Bye  Co. 
(Sup.)  32  N.  Y.  Supp.  203,  89  Hun,  399,  35  N. 
Y.  Supp.  600.  See,  also,  Rogers,  etc.,  v.  Rog- 
ers, etc  (C.  O.)  11  Fed.  495,  499.  The  de- 
fendant corporation  Is  a  distinct  person  In 
law  from  J.  S.  Dodge,  and  Its  legal  rights  in 
the  matter  of  the  selection  and  use  of  a  cor- 
porate name  are  precisely  the  same  as  if  J. 
I  S.  Dodge  had  never  been  connected  with  It 
j  Whoever  its  incorporators  might  be,  they  had 
no  right  to  fraudulently  adopt  a  name  similar 
to  plaintHTs  name  for  the  purpose  of  palm- 
ing off  the  business  to  be  conducted  by  the 
new  corporation  as  plaintUTs  business,  and 
thus  invade  the  rights  of  the  prior  corpora- 
tion. If  the  name  so  adopted  was  so  similar 
to  the  name  of  the  prior  corporation  as  "to 
create  confusion,  and  enable  the  later  corpo- 
ration to  obtain,  by  reason  of  the  similarly 
of  names,  the  business  of  the  prior  one,"  In- 
Jnnctiott  will  He  to  restrain  the  slmulatioQ  so 
far  as  may  be  necessary  to  protect  the  rights 
of  the  prior  corporation,  even  to  the  extent  of 
prohibiting  the  use  of  the  name  at  all;  the 
courts  Interfering  In  such  cases  solely  for  the 
purpose  of  preventing  fraud,  actual  or  con- 
structive. See  Chas.  S.  HIgglns  Co.  v.  Hlg- 
glns  Soap  Co.,  144  N.  T.  462,  39  N.  B.  490,  27 
L.  R.  A.  42,  43  Am.  St  Rep.  769;  De  Long 
V.  De  Long  H.  &  B.  Co..  supra;  Garrett  v.  T. 
H.  Garrett  &  Co.,  78  Fed.  472,  24  C.  C.  A 
173;  Penberthy  Injector  Co.  v.  Lee,  120  Mich. 
174,  78  N.  W.  1074;  Schmld  v.  De  Grauw 
(Sup.)  59  N.  Y.  Supp.  669. 

As  to  the  similarity  of  the  corporate  names 
In  this  case,  when  the  suiroundlng  circum- 
stances are  taken  Into  consideration,  It  l3 
only  necessary  to  refer  to  the  opinion  of  the 
New  York  Court  of  Appeals  in  Chas.  S.  Big- 
gins Co.  V.  HIggins  Soap  Co.,  supra.  While 
the  names  are  not  identical,  and,  standing 
alone,  without  taking  into  consideration  the 
business  conducted  by  defendant  corporation, 
and  for  which  It  was  formed,  are  not,  per- 
haps, so  similar  as  to  Justify  a  court  from  In- 
terfering, when  we  take  Into  consideration 
the  fact  that  defendant  corporation  was  or- 
ganized for  and  Is  conducting  a  stationery 
business,  the  similarity  is  apparent  at  once. 
As  In  the  HIggins  Case,  so  here,  as  between 
these  parties  the  case  is  precisely  the  same 
as  if  defendant's  corporate  name  contained 
a  deslgnatioii  of  Its  business,  and  tBe  word 


Digitized  by 


GaL)  DODGE  STATIONEBT  CO.  t.  DODQB.  883 


"stotlonerT"  had  been  placed  therein,  mak- 
Ins  It  the  G.  Dodge  Stattonwy  Com- 
pany.** 

As  to  the  rights  <a  tiie  coarts  to  restrain 
snch  a  company  from  ludng  on  Its  bIsub  the 
term  ''Dodge's/'  a  name  mider  which  plain- 
tlff*s  bnslnesB  has  become  well  and  favorably 
known  to  the  public,  and  under  which  plain- 
tiff has  bnUt  up  a  large  and  profitable  busi- 
ness, or  any  term  so  similar  thereto  as  to 
mislead  tbe  public  Into  believing  that  the 
defendant's  place  of  business  Is  the  same  es- 
tablishment that  has  been  maintained  by 
plaintiff  nnder  that  name,  there  can  be  no 
quMtlon.  ^e  term  "Dodge"  Is  of  this  char^ 
acter.  It  Is  not  defendant's  corporate  nanie, 
and  defendant  corporation  had  no  right  to 
conduct  its  business  under  that  name  In  such 
a  way  as  to  convey  the  Impression  that  It 
Is  the  business  conducted  by  plaintiff  a» 
"Dodges."  The  fact  that  a  man  named 
Dodge  Is  a  stockholder  therein  or  the  man- 
ager thereof  cannot,  as  we  have  already  seen, 
affect  this  question.  If  the  def«idant  corpo- 
ration had  desired  simply  to  show  that  the 
J.  S.  Dodge,  who  had  formerly  been  con- 
nected with  plaintiff,  had  severed  his  con- 
nection therewith,  and  was  now  the  man- 
ager of  defendant.  It  conM  have  done  It  In 
snch  a  way  as  to  Invade  no  right  of  plaintiff. 

It  appears  also  to  be  immaterial.  In  this 
connection,  whethw  or  not  such  term 
"Dodge"  was  used  on  tbe  signs  with  actual 
fraudulrat  Intent  If  tbe  natural  and  neces- 
sary consequence  of  said  defendant's  con- 
duct In  this  respect  was  such  as  to  cause  de- 
ception, said  defendant,  knowing  the  facta, 
must  be  held  to  the  same  responsibility  as  If 
It  acted  under  the  honest  Impression  that  no 
right  of  the  plaintiff  was  invaded.  Hlgglns, 
ete.,  Go.  V.  Hlgglns,  etc.,  Co.,  snpra. 

As  to  the  defendant  J.  S.  Dodge  the  plain- 
tiff was  also  entitled  to  an  Injunction.  While 
It  Is  undoubtedly  true  that  he  has  the  right 
to  engage  In  business  In  his  own  name,  the 
books  are  full  of  eases  to  the  effect  that  one 
will  not  be  allowed  to  resort  to  any  artifice 
qr  contrivance  In  the  use  of  bis  own  name  for 
the  purpose  of  deceiving  the  public  as  to  the 
identity  of  his  business  or  products.  The 
cases  generally.  Including  several  of  those 
cited  by  learned  counsel  for  defendants,  rec- 
ognize this  qualification  of  the  right  to  nse 
one's  own  name.  In  Singer  Mfg.  Oo.  v.  June 
Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct  1002.  41 
Jj.  Ed.  118,  the  first  ease  cited  by  defendants 
upon  this  point,  It  Is  declared  by  the  United 
States  Supreme  Court  that,  though  one  may 
so  use  his  name,  he  cannot  resort  to  any  ar- 
tifice or  do  any  act  calculated  to  mislead  the 
public  as  to  the  Identity  of  the  business  firm 
or  the  articles  produced  by  him.  It  Is  the 
manner  of  the  use,  rather  than  the  use  of  the 
name  Itself,  that  is  prohibited  In  such  cases. 
In  the  case  at  bar  the  defendant  Dodge  adopt- 
ed a  method  of  indicating  the  new  business 
carried  on  by  him  and  the  new  corporation 


practically  identical  with  that  which  be  had 
previously  caused  ttie  plaintiff  to  adopt,  and 
under  wUieb  Its  business  bad  been  built  xtp, 
and  was  well  and  favorably  known.  That 
method  was  the  placing  on  the  signs  the  sur 
name  'Dodge"  alone,  Indicating  that  the  busi- 
ness theretofore  carried  on  by  plaintiff  as 
"Dodge's"  was  being  carried  on  at  the  new 
place.  The  natural  and  necessary  conse- 
quence of  using  this  name  In  this  manner 
would  be  to  mislead  plalntUI's  customers  and 
divert  plaintlirs  trade,  and  Dodge  must  have 
known  this.  Each  case  of  tills  character 
must  depend  upon  Its  own  circumstances, 
and  we  are  of  the  opinion  that  the  circum- 
stances of  this  case  are  such  as  to  Justify  a 
court  In  TestrBiniuK  defendant  Dodge  from 
the  use  of  his  own  surname  in  such  a  man- 
ner as  to  cause  the  public  to  believe  that  a 
stotlouery  business  conducted  by  him  la  tbe 
same  stationery  business  as  that  conducted 
by  the  plaintiff.  The  use  <ff  snch  surname  In 
the  manner  Indlcatedr  was  entirely  unnef^s* 
sary  to  the  exercise  of  the  right  of  Dodge  to 
do  business  in  his  own  name,  and  was  an 
artifice  or  contrivance  which  tbe  law  will  not 
tolerate  to  another's  detriment 

It  is  urged  that  plaintlfiTs  complaint  is  de- 
void  of  equity,  in  that  by  the  use  of  tbe 
word  "Dodge's"  it  Is  attempting  to  trade  up- 
on the  reputation  of  J.  S.  Dodge,  who  is  no 
longer  connected  with  it  Its  use  of  the  signs 
"Dodge's"  without  qualifying  words,  It  Is 
said,  iB  a  representation  that  J.  S.  Dodge  Is 
still  connected  therewith.  The  soundness  of 
the  principle  invoked  by  defendants  in  sup- 
port of  their  contention  cannot  be  disputed. 
If  the  plaintiff  had  made  any  false  repre- 
sentation In  the  respect  stated,  we  would 
have  a  different  case.  There  has  certainly 
been  no  misrepresentation  in  the  matter  of 
plaintiff's  corporate  name,  and  we  do  not 
understand  that  any  such  is  claimed.  It 
bears  the  name  "Tbe  Dodge  Stationery  Com- 
pany," tbe  name  selected  by  the  defendant 
J.  S.  Dodge  for  it  That  name  does  not  im- 
port any  declaration  that  there  Is  any  Dodge 
now  connected  with  It.  Upon  this  point  it  Is 
sufficient  to  refer  to  the  opinion  In  the  case 
of  Holmes,  etc.,  v.  Holmes,  etc.,  37  Conn. 
278,  9  Am.  Rep.  324.  As  to  tbe  use  of  the 
word  "Dodge's"  by  plaintiff,  tbe  business 
conducted  by  plaintiff  corporation  has  be- 
come well  and  favorably  known  under  that 
name.  It  may  be  that  the  skill  and  manage- 
ment of  J.  S.  Dodge  contributed  In  some  de- 
gree to  the  favorable  reputation  of  plaintiff, 
but  it  Is  Immaterial  what  contributed  there- 
to. The  name  "Dodge's,"  through  J.  S. 
Dodge's  own  acts,  became  so  bound  up  with 
plaintiff's  business  as  to  indicate  the  busi- 
ness Itself  carried  on  by  it  the  Dodge  Sta- 
tionery Company,  and  the  mere  continuance 
of  the  use  of  that  name  after  the  retirement 
of  Dodge  Indicated  nothing  more. 

We  have  examined  such  rulings  of  the  trial 
court  in  the  matter  of  the  admission  of  evl- 
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dence  aa  are  complained  of,  aad  find  nothing 
Uiat  could  have  prejudicially  affected  deTend- 
ants'  case. 

The  court  below  was  Juatlfled  In  granting 
an  injunction  as  against  both  defendants. 
We  are,  however,  ot  the  opinion  that  in  some 
respects  the  injunction  granted  was,  as  Is 
urged  by  defendants,  too  broad,  and  unnec- 
essary to  a  proper  protection  of  plaintiff's  le- 
gal rights.  Some  cases  have  been  cited  by 
plaintiff  In  which  the  decree  has  absolutely 
enjoined  the  use  of  the  name  of  the  person 
or  corporation,  but  an  examination  of  these 
cases  will  develop  the  fact  that  in  those  cas- 
es, generally,  such  extreme  relief  was  abso- 
lutely essential  to  prevent  a  continuance  of 
the  ftaud  and  the  ensuing  damage.  Each 
case  most  necessarily  stand  upon  Its  own 
facts.  The  only  object  of  a  court  of  equity 
in  such  cases  being  to  protect  against  the 
fraudulent  representations.  It  will  go  no  fui^ 
ther  than  Is  necessary  to  accomplish  that  re- 
sult Any  further  step  Is  an  encroachment 
upon  the  legal  rights  of  the  defendant. 

So  far  as  the  defendant  corporation  Is  con- 
cerned, the  decree  of  the  court  is  fully  war- 
ranted, except  in  so  far  as  it  Is  enjoined  from 
using  its  corporate  name  In  any  class  of  busi- 
ness different  from  that  of  plaintiff,  or  from 
using  la  snch  different  class  of  business  any 
other  name  In  colorable  imitation  of  plaln- 
tlfl's  corporate  name.  So  long  as  the  de- 
fendant corporation  does  not  trench  upon 
plaintiff's  line  of  business,  It  should  be  at  lib- 
erty to  use  its  corporate  name,  or  any  other 
name,  as  it  pleases. 

As  to  the  defendant  Dodge,  we  do  not  see 
how  it  can  be  essential  to  the  protection  of 
the  public  or  of  the  legal  rights  of  plaintiff 
that  be  should  be  restrained  from  using  bis 
own  name  In  the  carrying  on  of  the  station- 
ery boslnesa,  if  be  chooses  to  engage  therein, 
at  some  other  place  than  No.  209  Post  street, 
unless  be  so  qualifies  that  name  by  explana- 
tory statements  as  to  make  the  use  extreme- 
ly burdensome.  It  may  well  be,  as  claim- 
ed by  plaintiff,  that  as  to  the  store  at  No. 
209  Post  street,  such  an  impression  has  been 
created  by  the  misleading  signs  and  state- 
ments, which  will  continue  unless  removed 
by  defendants  themselves,  as  Justifies  the  re- 
lief granted  against  Dodge  as  to  that  place. 
So  far  as  the  decree  enjoins  Dodge  from  do- 
ing any  of  the  acts  specified  therein  at  No. 
20&  Post  street.  It  was  warranted  by  the  case 
presented,  and  will  not  be  disturbed.  So  far, 
too,  as  the  decree  prohibits  him  from  causing 
any  business  similar  to  plaintiff's  to  be  car- 
ried on  In  the  city  and  county  of  San  Fran- 
cisco under  the  simple  designation  "Dodge" 
or  "Dodge's,"  or  with  signs  containing  those 
words  alone,  without  a  qualifying  statement 
to  the  effect  that  the  business  so  carried  on 
is  not  the  business  heretofore  carried  on  by 
plaintiff  imder  the  name  "Dodge's"  at  No. 
112  Post  street  and  No.  123  Grant  avenue, 
and  from  In  any  manner  representing  that 
any  such  business  carried  on  by  him  is  the 


same  business  heretc^we  carried  on  by  plain- 
tiff, or  froip  in  any  way  designating  sncli 
business  simply  "Dodge"  or  "Dodge's,"  it  wu 
warranted  by  the  case  presented.  The  de- 
cree should,  in  our  opinion,  so  far  as  the  de- 
fendant Dodge  is  personally  concerned,  go 
no  further  than  this,  and  must  be  modified 
accordingly. 

The  cause  is  remanded  to  the  superior 
court,  with  directions  to  modify  the  jadg- 
ment  In  the  respects  Indicated  herein,  and, 
when  so  modified,  said  Judgment  sball  stand 
affirmed.  Defendants  shall  not  reeoTW  thdr 
costs  on  this  appeal. 

We  concur:   SHAW,  X;  VAN  DYKB,  J. 


TBBANOB  T.  WILLIAMS.    (S.  P.  3,880.)* 

(Snpreme  Court  of  Oalifomla.  Nov.  12,  IMM.) 

■LBOnORS— CONTESTS— BTATKHamv-sumciEir- 
CT  —  ILLEGAL  BALLOTS  —  niSTIROUISHIBO 
ICABKS  —  OEnNSBS  —  KOKCOKPUANCE  WITB 
PUSrrT  LAW— AFPEAL— qVlSTIOKS  PBBSXHT- 

KD. 

1.  Where  an  appealing  contestee  in  an  election 
contest  did  not  bring  up  any  of  the  ballots  the 
couQting  or  rejection  of  which  was  complained 
of  by  blm,  the  Supreme  Court  could  not  reverse 
the  judgment  on  any  point  arising  out  of  the 
mllnn  on  particular  ballots. 

2.  Under  Code  Civ.  Proc.  f  1117.  providinf 
that  a  statement  of  contest  Is  anfficient  if  the 
grounds  of  conteat  are  alleged  so  as  to  advise 
defendant  of  the  particular  caase  for  which  the 
election  i»  contested,  a  statement  alleging  vari- 
ous acts  of  mlscondnct  by  the  election  boaroB, 
by  which  votes  were  counted  for  contestee  whicn 
should  not  have  been  counted  for  him,  and  votes 
whldi  should  have  been  counted  for  contestant 
were  not  so  counted,  and  averring  that  contest- 
ant actually  received  the  more  and  that  con- 
testee actually  received  the  leas  legal  votes,  waa 
sufficient  to  preRPUt  the  question  as  to  which  of 
the  parties  actoally  received  the  greater  number 
of  legal  votes,  and  a  further  averment  that  a 
tabulated  list  attached  thereto  showed  the  votea 
actually  cast  for  the  contestee,  did  not  predude 
the  contestant  from  claiming  or  the  court  frwD 
finding  that  the  contestee  received  less  than  the 
number  of  legal  votes  stated  In  such  list 

3.  Ballots  having  crosses  after  "No  Nomina- 
tion" are  properly  rejected  In  an  election  con- 
test, although  there  are  a  lar^  aumber  of  sndi 
ballots. 

4.  The  intent  of  a  voter  in  making  a  dis- 
tinguishing mark  on  his  ballot  cannot  be  shown 
other  than  by  what  appears  upon  the  face  of 
the  ballot. 

5.  Whether  or  not  a  contestant  has  complied 
with  the  purity  of  election  law  Is  a  matter  ir- 
relevant to  an  election  contest. 

Beatty,  C.  J.,  dissenting. 

In  Bank.  Appeal  fhnn  Superior  Court, 
Santa  Clara  County;  A  L.  Rhodes,  Judge; 

Blectton  contest  by  0.  R.  Williams  agniast 
Thomas  W.  Treanoi.  From  a  Judgmmt  for 
the  contestant,  the  contestee  appeals.  Af- 
firmed. 

J.  H.  Campbell,  Dlst  Atty.,  and  S.  F.  Lieb. 
for  appellant  Upton  &  Gwk^,  for  resptnid- 
ent    / 

•SebeuiBB  denied  Decambsr  U,  IWM.  / 
T  L  See  ElflctloDS,  voL  18,  Gent  Dig.  1 18T. 
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HoFABLAND,  J.  This  Is  a  coDtest  otgt  the 
<^Ce  of  county  recorder  of  the  coanty  of  San- 
ta Clara,  arising  ont  of  an  election  tar  that 
office  bold  In  Norembcr,  190Z  Upon  the  re- 
turns of  the  election  boards  the  board  of  elec- 
tion canvassers  declared  that  Thomas  W. 
Treanor  had  reoelTCd  the  highest  number  ot 
votes  for  said  otte^  and  was  elected,  and  a 
certificate  of  his  election  was  Issued  and  de- 
livered to  him.  Thorenpon  O.  R.  Williams, 
vrbo  had  been  a  candidate  for  said  office  at 
said  election,  duly  instituted  this  contest 
The  court  below  found  that  Williams  had  re- 
ccflved  4,004  legal  votes,  and  Treanor  only 
4,001  legal  votes,  and  rendered  judgment  for 
Williams.  From  this  Judgment  Treanor  ap- 
peals. 

It  appears  from  the  record  that  the  court 
examined  all  the  votes  that  had  been  received 
at  the  election,  and  rejected  a  great  many 
that  bad  been  counted  by  the  election  boards 
tm  the  contestee,  Treanor,  and  also  rejected 
a  large  number  of  votes  which  bad.  been  so 
counted  tor  contestant,  Williams.  It  was 
stipulated  that  none  of  the  ballots  offered  In 
evidence  need  be  copied  Into  a  bill  of  excep- 
tions or  statement,  but  that  all  of  the  ballots 
objected  to  by  ^tfaer  of  the  parties  should  be 
withdrawn  from  the  clerk's  office  "by  the 
party  who  should  appeal  to  the  Supreme 
Court  from  the  judgment  that  might  be  roi- 
dered  in  the  action  to  which  he  is  a  party, 
and  be  dei>oslted  with  the  clerk  of  the  Su- 
preme Court  upon  filing  his  transcript  on  ap- 
peal," and  that  they  m^ht  be  used  on  the 
hearing  here  as  though  tb^  had  been  ovled 
into  the  bill  of  exceptions.  Under  this  stip- 
ulation appellant  has  d^Kislted  with  the 
clerk  of  this  court,  and  thus  brought  to  our 
attention,  only  28  of  such  ballots.  But  these 
ballots  so  broUiSht  here  are  of  no  materiality 
whateror,  because  they  all  contain  votes  for 
contestant  which  were  rejected  by  the  court 
The  record  shows  that  "the  court,  upon  ob- 
jection of  the  contestee,  rejected  251  of  said 
ballots  on  the  grounds  [naming  several  speci- 
fic objections];  said  ballote  baring  been 
counted  for  contestant  by  the  boards  ot 
Jndgee  and  election  officers  of  tlw  respective 
precincts."  The  record  further  shows  that 
"the  said  contestee,  Treanor,  specially  ob- 
jected to  each  of  the  following  ballots  con- 
taining a  vote  for  said  contestant  Williams, 
said  ballote  being  a  portion  of  the  ^1  ballote 
above  mentioned";  and  then  follows  a  refer- 
ence to  each  of  the  said  28  ballote  deposited 
with  the  clerk  of  this  court,  and  certain  spe- 
cific objections  to  each.  We  can  see  no  pur- 
pose In  this,  unless  It  be  that  the  contestee 
was  fearful  that  the  grounds  on  which  the 
court  rejected  said  ballote  might  turn  out  to 
be  untenable,  and  he  desired  to  add  further 
grounds;  but  as  251  ballote.  Including  tbe 
said  28  ballots,  which  had  been  counted  for 
contestant  by  the  election  boards  were  ac- 
toally  rejected  by  tbe  court,  the  contestee 
has  nothing  to  complain  of  on  this  point 
And  as  none  of  the  other  ballots — amounting 


to  several  thousands — are  hoe,  we  have 
nothing  before  us  to  show  whether  or  not 
the  court  committed  any  errw  In  counting  or 
rejecting  any  one  of  those  ballote.'  The  judg- 
ment must  therefore  t>e  afflimed,  unless  ap- 
pellant has  some  valid  objection  to  Ite  valid- 
ity which  goes  to  some  point  other  than  the 
ruling  of  the  court  on  particular  ballote;  and 
we  do  not  think  there  la  any  such  valid  ob- 
jecticHD. 

Tbe  main  objection  is  that  the  court  found 
that  contestee  received  only  4,001  legal  votes, 
and  that  this  finding  la  at  variance  and  In 
conflict  with  an  alleged  averment  In  the  com- 
plaint or  "steteuent  of  contest"  that  contes- 
tee received  4JBB2  legal  votes.  But  there  is  no 
spedflc  averment  that  contestee  received  4,- 
802  .legal  votes.  Theeo  is  an  averment  that 
the  electi<m  boards  counted  txa  tbe  contestee, 
Treanor,  "ballote  wfalch  were  not  cfut  or  vot- 
ed for  said  contestee,  but  w^  cast  and  voted 
for  this  contestant,  for  said  office";  and  there 
Is  an  averment  that  in  a  tebulated  stetement 
attached  to  the  complaint  designated  as  "Ex- 
hibit A,"  column  G  thereof,  whldi  foote  up 
4,86S,  idiows  the  votes  actually  cast  In  said 
revectlve  predncto  for  said  Thomas  W. 
Treanor;  and  appellant's  cont^tlon  Is  that 
.  this  la^t  averment  as  to  column  precluded 
respondent  from  claiming,  and  tbe  court  from 
finding  that  appellant  had  less  than  4,862 
legal  votes.  But,  taking  tiie  two  avermente 
above  mentioned  together,  the  phrase  "ac- 
tually cast"  in  the  latter  avermoit  la  apjiar- 
eotly  used  In  the  same  aeaae  as  in  the  former 
avoment  where  It  clearly  means  that  bal- 
lote contelning  the  name  of  contestant  were 
"counted  and  tallied  or  caused  to  be  read" 
for  contestee.  And  this  would  be  a  warrant- 
able constructfon  even  if  the  rules  applicable 
to  ordinary  civil  actions  ai^Ued  hm;  wblle 
under  the  provisions  of  the  Code  relating  to 
election  contests  a  "stetement  of  contest^'  Is 
sufficient  if  fbe  grounds  of  contest  are  alleged 
with  such  c^talnly  as  will  advise  the  de- 
fendant of  thB  particular  proceeding  or  cause 
for  which  said  election  Is  contested.  Code 
Civ.  Proc.  I  1117.  And  see  Abbott  v.  Hart- 
ley (Cal.)  77  Pac.  4ia  The  stetement  in  tbe 
case  at  bar  alleges  various  acte  of  mlscondtict 
1^  the  election  boards  by  which  votes  were 
counted  for  contestee  which  should  not  have 
been  counted  for  him,  and  votes  wfalch  should 
I  have  been  counted  for  contestant  which  were 
I  not  so  counted,  and  then  avers  that  conteat- 
'  ant  actually  received  S,083  or  more  "1^1 
I  votes,"  and  that  the  contestee  "actually  re- 
I  celved  a  less  number  of  legal  votes  than  the 
j  contestont  at  such  election."  These  avei^ 
t  mente  fully  present  the  real  qneatlon  which 
'  the  court  was  called  upon  to  decide,  namely, 
who  of  the  two  parties  actual]^  received  the 
in^eater  number  of  legal  votes.  The  case  waa 
tried  on  this  theory  without  objection,  and 
the  attention  of  the  court  was  not  In  any 
way  called  to  what  Is  now  claimed  to  be  a 
variance;  and  It  is  quite  clear  that  appellant 
was  In  no  way  prajndlced  by  the  alleged  vari- 
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ance,  even  If  It  coald  be  hdd  that  there  wu 

sncb  a  varlauce. 

It  is  contended  that  the  court  erred  In  re- 
jecting balldta  because  they  had  crosses  after 
"No  Nomination";  but  this  point  has  beai 
definitely  settled  against  appellanfa  conten- 
tion, and  the  fact  that  there  were  a  large 
number  of  such  ballots  does  not  afFect  the 
rule  (McMenomy  t.  Ruch  [Cel.]  75  Pac.  661; 
Merkiey  v.  Trainer  [Cal.]  75  Pac.  656);  and 
the  Intent  of  the  voter  In  making  the  distin- 
guishing mark  "cannot  be  shown  other  than 
by  what  appears  upon  the  face  of  the  ballot" 
rMaddnx  v.  Walthall,  141  CaL  412,  74  Pac: 
1026). 

The  objection  to  the  opentog  of  the  ballot 
pouches  was  without  merit  They  came  from 
the  clerk's  ofBee  In  the  same  condition  as 
when  received  there,  and  there  was  no  dr^ 
cumstauce  whatever  to  raise  the  slightest 
suspicion  of  their  Integrity. 

The  objections  to  conte^uf  a  want  of  com- 
pliance with  tbe  purity  of  election  law,  and 
the  fact  that  the  court  did  not  find  on  that 
subject,  need  not  be  considered.  Whether  or 
not  a  contestant  had  compiled  with  that  law 
Is  a  matter  Irrelevant  to  an  election  conteM: 
Maddux  7.  Walthall,  eupra. 

As  to  thf  matter  of  voters  who  were  Il- 
legally assisted  we  cannot  say,  upon  tbe  evi- 
dence In  the  record,  that  the  court  erred  In 
holding  that  not  more  than  four  of  them 
voted  for  contestant  There  Is  not  even  a 
fair  doubt  of  tbe  correctness  of  tbe  ruling  of 
more  than  one,  or  at  the  utmost  two,  of  the 
other  votes,  and  a  different  ruling  as  to  theos 
would  not  change  the  result 

There  is  no  other  point  make  by  appellant 
that  Is  tenable  or  that  calls  for  special  notice. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  VAN 
DTKB,  J.;  HBNSHAW,  J. 

SHAW,  J.  I  concur  In  the  Judgment  on 
the  ground  tliat,  tbe  case  having  been  tried 
and  submitted  to  the  court  below  on  the  the- 
ory that  the  pleadings  did  not  contain  a  con- 
clusive admission  that  the  contestee,  Tralnor, 
received  4,862  legal  votes,  It  Is  too  late  in  this 
court  to  present  a  different  construction  of 
the  pleadings,  and  claim  here,  for  the  first 
time,  that  the  contestant  Is  bound  by  the  ad- 
mission. King  V.  Davis,  34  Cal.  106;  Lee  v. 
Flgg.  37  Cal.  336,  99  Am.  Dec.  271;  Hutch- 
ings  V.  Castle,  48  Cal.  156;  Hughes  v.  Wheel- 
er," 76  Cal.  230,  18  Pac.  386;  Sukefortb  r. 
Lord.  87  Cal.  408,  25  Pac.  497;  Wllley  v. 
Crocker,  etc.,  Bank,  141  Cal.  518,  75  Pac.  106. 
I  do  not  agree  with  the  construction  put  upon 
the  pleadings  In  this  respect  In  the  principal 
opinion.    I  concur  in  all  other  points. 

BEATTT,  C.  J.  I  dissent  The  finding 
that  Treanor  received  only  4,001  votes  Is  In 
confiict  with  the  fact  clearly  established  by 
the  pleadings  that  he  received  4,862  votes, 
tf  the  evidence  ratabllsbed  tbe  fact  as  found, 


the  pleadings  ml|^t  have  been  amended  to 
ccmform  to  the  proofs;  but  they  were  not 
amended,  and  must  prevalL  1  cannot  see  any 
grounds  for  holding  that  the  case  was  tried 
upon  any  theory  as  to  tbe  effect  of  the  plead- 
ings which  precludes  tbe  oontestee  from  rais- 
ing this  objection  to  the  findingii.  No  dpDbt 
It  Is  technical,  but  the  whole  contest  Is  baaed 
upon  ground*  equally  **^*'**^'^*. 


CITT  OF  WICHITA  T.  MISSOURI  &  K. 

TBLEPHONB  GO.  et  aL 
(Supreme  Court  of  Kansas.    Dec  1,  1904^) 

STATUTES— TITLB  OF  ACT— AUENDHKHT— UPKAl. 
— TBLBFHONE  COUPA NIBS— USB  OT  STBXET8 
— BEGULATION. 

1.  The  title  to  chapter  104,  p.  151,  of  the 
Laws  of  1885  fsectiona  1251,  12^  Q^.  St. 
1901),  entitled  "Ad  act  providing  for  the  foima- 
tioD  of  telephone  companies,"  la  wlthJa  the  re- 
quirement of  section  1^  art.  2,  of  tbe  Constltu- 
tion,  that  "no  bill  shall  contain  more  than  one 
subject,  which  shall  be  dearly  expressed  in  its 
title." 

2.  Chapter  104,  p.  151,  of  tbe  Laws  of  1885 
(sections  1251.  I2i&,  Gen.  St  1901),  conferring 
upon  telephone  compaoles  all  the  rights  given 
to  teiegrai)h  compaiueB  artida  8,  c  23,  Gen. 
St.  18US,  18  not  in  contravention  of  the  require- 
ment of  section  1&  art  2,  of  the  Constitution, 
that  "no  law  shall  be  revived  or  amended,  unless 
tbe  new  act  contain  tbe  entire  act  revived,  or 
the  section  or  sections  amended." 

3.  No  part  of  the  general  telegraph  act  (arti- 
cle 8,  c.  23.  Gen.  St  1868)  was  repealed  by  the 
charter  act  of  cities  of  the  first  daas  (chapter 
37,  p.  79,  Laws  1881). 

4.  A  general  repealing  clause  in  an  act  is  a 
legislative  expression  which  carries  with  it  a 
repealing  effect  only  where  by  law  the  effect 
would  be  the  same  without  such  repealing  danse. 

6.  The  phraae  "to  grant  the  right  of  way,"  in 
subsection  22  of  section  11  of  the  charter  act  of 
cities  of  the  first  dass  (chapter  37,  p.  84,  Laws 
1881;  section  53,  c.  1^  p.  187,  Laws  1903>. 
construed  with  section  74  of  the  general  tele- 
graph act  (article  8,  c.  23,  Oen.  St  1868).  gives 
to  cities  of  the  first  class  tlie  right  to  deteraiine 
and  designate  the  streets  and  alleys  of  the  dty 
which  may  be  occupied  and  nsed  by  the  posts 
and  wires  of  telegraph  companiea  and  tdephone 
companie& 

6.  Tbe  general  police  powers  of  cities  of  the 
first  class  may  be  exercised  by  such  dties  over 
telegraph  companies  and  telephone  cranpanies 
within  their  corporate  limits,  togeOiw  with  such 
regulations  as  are  by  statnte  eosfwred  uptm 
cities  of  the  first  dass. 

(SyUsbns  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; D.  BC.  DaJe^  Judge. 

Action  hy  the  city  of  Wichita  against  the 
Missouri  &  Kansas  Telephone  Company  and 
otheiB.  Judgment  for  defendants,  and  plain- 
tiff brings  error.  Alflnned. 

Earl  Blake  and  A.  EL  Helm  (S.  S.  Ash- 
baugh  and  David  Smyth,  of  counsel),  for 
plaintiff  in  error.  C.  V.  Ferguson,  F.  P. 
Rozzelle  and  R.  R.  Vemiillon  (Frank  Doster 
and  Edward  P.  Gates,  oC  counsel),  for  deffenA- 
ants  In  error. 

ATKINSON,  J.  This  action  was  commen- 
ced In  tbe  district  court  of  Sedgwick  county 
by  tbe  city  of  Wichita,  a  dty  of  the  first 
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clai^  ftsalnst  the  Utssouri  ft  Kansas  Tel&- 
phoae  Company,  a  corporation.  In  plain- 
tUTa  amended  petition  It  was  alleged  that 
defendant  was  wrongfully  obBtructing  the 
streets  and  alleya  of  the  city  by  placing 
therein  its  poles  and  wires,  in  maintaining 
and  extendins  Its  telephone  system,  without 
the  anthoilty,  consent,  or  permission  of  the 
city.  An  injnnctlon  to  prevent  a  further  ob- 
stmction  of  the  streets  and  alleys  was  asked, 
and  It  was  also  ariked  that  npon  the  final  hear- 
ing defendant  be  required  to  remove  fnnn 
the  streets  and  alleys  its  poles  and  wires. 
To  this  petition  defendant  filed  a  demurrer. 
The  demurrer  was  by  the  court  sustained. 
Plaintiff  elected  to  stand  upon  Its  petition, 
and  Judgment  went  for  defendant 

That  the  demurrer  was  by  the  court  sus- 
tained is  assigned  as  error,  ^e  petition 
was  rolnmlnoua.  It  set  out  in  detail  the 
claims  of  the  city  for  the  relief  demanded. 
It  also  set  out  In  detail  the  claim  made  by 
the  telephone  company  of  its  right  to  occu- 
py and  use  the  streets  and  alleys  of  the 
city  with  its  poles  and  wires.  The  petition 
thus  presenting  the  controversy  was  In  ef- 
fect a  presentation  of  the  respective  claims  of 
the  parties  upon  agreed  facts,  jand  the  sus- 
taining of  the  demuirer,  in  effect,  the  rendi- 
tion by  the  court  of  a  judgment  for  defend- 
ant on  agreed  facts.  Narrowed  down,  the 
respective  claims  of  the  parties  are  as  fol- 
lows: Plaintiff  denies  to  the  telephone  com- 
pany the  right  to  the  occupancy  and  use  of 
the  streets  and  alleys  of  the  dty,  unless  it 
be  granted  such  right  through  a  franchise 
by  the  city  counciL  Defendant  claims  the 
right  under  the  statute  to  the  occupancy  and 
use  of  the  streets  and  alleys  of  the  city  inde- 
pendent of  any  grant,  consent,  or  permission 
by  the  city  council.  We  must  look  to  the 
statute  to  determine  the  rights  of  the  parties 
to  this  contioversy.  It  calls  for  an  interpre- 
tation of  certain  statutory  provisions. 

Section  74  of  chapter  23,  Gen.  St  1868 
(section  1342.  Gen.  St.  1901).  conferred  upon 
telegraph  companies  the  right  to  the  occu- 
pancy  and  use  of  streets,  in  the  following 
language: 

"Sec  74.  Corporations  created  for  the  pur- 
pose of  constructing  and  maintaining  mag- 
netic telegraph  lines,  are  authorized  to  set 
their  poles,  piers,  abutments,  wires,  and  other 
fixtures,  along,  upon  and  across  auy  of  the 
public  roads,  streets,  and  waters  of  this 
state,  In  such  manner  as  not  to  Incommode 
the  public  in  the  use  of  such  roads,  streets 
and  waters." 

The  right  to  the  use  of  the  streets  and  al- 
leys of  a  dty  conferred  upon  telegraph  com- 
panies by  said  section  74  was,  however,  re- 
stricted by  section  78  of  chapter  23.  Qen.  St 
1868  (section  1346,  Gen.  8t  1901),  in  the 
following  language: 

"Sec  78.  The  council  of  any  city,  or  trus* 
tees  of  any  incorporated  town  or  village 
through  which  the  line  of  any  telegraph  cor- 
poration is  to  pass,  may,  by  ordinance  or 


otherwlBe,  vfietdty  where  the  posts,  pton 
or  abutments  shall  be  located,  Ihe  kind  of 
posts  that  shall  be  used,  the  hdght  at  which 
the  wires  shall  be  run,  and  such  company 
shall  be  governed  by  the  regulation  thus 
prescribed;  and  after  the  erection  of  said 
telegraph  lines,  the  council  of  any  city,  or 
the  trustees  of  any  Incorporated  town  or  vil- 
lage, shall  have  power  to  direct  any  altera- 
tion In  the  location  or  erection  of  said  posts, 
piers  or  abutments,  and  also  in  the  height 
at  which  the  wires  shsU  run,  having  first 
given  soCh  company,  or  its  agents,  oppor- 
tunity to  be  heard  In  regard  to  such  altera- 
tion." 

The  Legislature,  by  chapter  104.  p.  151, 
Laws  188G  (sections  1251,  1252,  Gen.  St 
1901).  with  the  view  of  conferring  npon  tele- 
phone companies  the  same  rights  to  the  use 
of  the  streets  and  alleys  as  had  been  thereto- 
fore by  chapter  23  of  the  General  Statutes  of 
1868  extended  to  telegraph  companies,  en- 
acted snld  chapter  104,  entitled  "An  act  pro- 
viding for  the  formation  of  telephone  compa- 
nies," which  reads: 

"Section  1.  Oirporations  for  the  construc- 
tion and  maintenance  of  a  telephone  line 
may  be  formed  in  the  mode  and  manner  pie- 
scribed  by  the  general  laws  of  this  state  for 
the  creation  of  private  corporations. 

"Sec.  2.  All  such  corporations  shall  have 
all  the  rights  and  powers  confeired,  and  b<» 
subject  to  all  the  liabilities  and  duties  im- 
posed by  the  general  lam  of  this  state  upon 
telegraph  corporations." 

It  is  on  the  foregoing  ivovlBlons  of  the 
statute  that  defendant  bases  Its  claim  of 
right  to  occupy  and  use  the  streets  and  al- 
leys of  the  city  of  Wichita,  with  Us  poles 
and  wires,  Independent  of  any  grant,  con- 
sent or  permission  by  the  city  council. 

It  is  contended  by  plaintiff  that  said  diap- 
ter  104,  p.  151,  Laws  1885  (sections  1251. 
1252.  Gen.  St.  1901),  entitled  "An  act  provid- 
ing for  tbe  formation  of  tel^hone  compa- 
nies," is  unconstitutional.  It  is  claimed  tbe 
act  is  unconstitutional  In  this:  that  It  falls 
to  come  within  the  requirement  of  section 
16  of  article  2  of  the  Oonstltutlon,  which 
reads: 

"Sec  16.  No  bill  shall  contain  more  than 
one  subject  which  shall  be  clearly  express- 
ed In  its  title,  and  no  law  shall  be  revived 
or  amended,  unless  tbe  new  act  contain  the 
entire  act  revived,  or  the  section  or  sections 
amended,  and  the  section  or  sections  so 
amended  shall  be  repealed." 

In  view  of  the  constitutional  requirement, 
the  title  to  the  act  (chapter  104.  p.  151,  Laws 
1885)  is  subject  to  criticism.  With  litUe 
care  In  Its  preparation,  language  might  have 
been  employed  which  would  have  rendered  it 
more  explicit.  The  word  "formation,"  how- 
ever, as  used  in  the  title  to  the  adt  contem- 
plates not  only  the  right  to  Incorporate — 
tbe  right  to  make  application  for  and  obtain 
a  charter  for  the  purpose  of  engaging  In  the 
t^ephone  business — as  claimed  by  counsel  for 
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plalDtUf,  bat  comprehends  all  the  rights 
that  extend  to  a  corporation  Incorporated  to 
engage  In  the  telephone  buslnesa.  The  word 
"formation"  thus  interpreted,  the  title  to 
the  act  Is  within  the  constitutional  require- 
ment that  "no  blil  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed 
in  Its  title."  It  embraces  but  one  subject — 
that  of  telephone  companies.  Comprehend- 
ing as  It  does,  In  the  use  of  the  word 
"formation,"  all  the  rights  conferred  upon  a 
telephone  company  by  Its  charter  of  incor- 
poration, the  subject  is  cleariy  expressed  in 
the  title  of  the  act.  In  State  t.  Barrett, 
27  Kan.  213,  In  passing  upon  the  sufficiency 
of  the  title  to  the  prohibitory  act,  against 
which  the  claim  was  made  that  It  failed  to 
come  within  the  requirement  of  section  16 
of  article  2  of  the  Constitution,  the  court 
said:  "It  ts  not  necessary  that  the  title  to 
au  act  should  be  a  synopsis  or  abstract  of 
the  entire  act  In  all  Its  details.  It  Is  suffi- 
cient If  the  title  Indicates  clearly,  though 
In  general  terms  the  scope  of  the  act." 
That  the  title  to  said  chupter  104  Is  suffi- 
cient, finds  support  in  the  folowlng  cases: 
State  V.  Wilcox,  64  Kan.  789,  68  Pac.  634; 
Wilson  V.  Clarlr,  63  Kan.  505,  65  Pac.  705; 
Blaker  r.  Hood,  53  Kan.  499,  36  Pac.  1115, 
24  L.  R.  A.  854;  State  ex  rel.  T.  Kansas 
City,  50  Kan.  521,  31  Pac.  1100;  State  t. 
Stunkle,  41  Kan.  456,  21  Pac.  675;  State  t. 
Cross,  38  Kan.  696,  17  Pac.  190;  Com'rs  of 
Cherokee  Co.  v.  State,  36  Kan.  337.  13  Pac. 
55& 

Chapter  104,  p.  151,  of  the  Laws  of  1885, 
is  no  amendment  of  the  general  telegraph 
act  (article  8,  c.  23,  Gen.  St.  1868).  In  gen- 
eral terms,  the  act  of  1885  conferred  upon 
telephone  companies  the  rights  and  powers 
extended  to  telegraph  companies  by  the  gen- 
eral laws  of  the  state,  subject  to  all  the  lia- 
bilities and  duties  Imposed  by  the  general 
laws  of  the  state  upon  telegraph  companies. 
The  fact  that  the  general  laws  of  the  state 
applicable  to  telegraph  companies  were  by 
said  chapter  104  conferred  upon  telephone 
companies,  by  reference  thereto,  without  em- 
bodying in  the  act  the  language  of  the  gen- 
eral laws  applicable  to  telegraph  companies, 
Is  urged  by  plaintiff  as  a  failure  to  bring  the 
act  within  the  requirement  of  section  16  of 
article  2  of  the  Constitution.  The  act  of 
1885  added  nothing  to,  and  took  nothing  from, 
the  general  laws  applicable  to  telegraph  com- 
panies. It  therefore  constituted  no  revivor 
of  or  amendment  to  the  general  laws  appli- 
cable to  telegraph  companies.  Being  no 
revivor  thereof  or  amendment  thereto,  but 
being  in  fact  an  act  applicable  to  telephone 
companies  only,  and,  as  applicable  to  tele- 
phone companies,  distinct  within  Itself,  It 
does  not.  come  within  the  requirement  of 
section  18  of  article  2  of  the  Constitution, 
providing  that  "no  law  shall  be  revived  or 
amended  imless  the  new  act  contain  the  en- 
tire act  revived,  or  the  section  or  sections 
amended.** 


Counsel  has  called  our  attention  to  casea 
from  the  courts  of  other  states  holding  it 
unconstitutional  to  Incorporate  a  provision 
Into  an  act  of  the  Legislature  by  reference 
to  other  acts.  An  examination  of  the  cases 
cited  discloses  that  the  Constitutions  of  the 
states  from  which  the  cases  are  cited  con- 
tain a  provision  forbidding  such  legislation. 
Our  Oonstltntlon  contains  no  such  provision. 
However,  such  legislation  Is  not  to  be  com* 
mended. 

It  Is  the  claim  of  plalntlfF  that  the  charter 
acts  of  cities  of  the  flrat  class  (chapter  37,  p. 
79,  of  the  Laws  of  1881)  repealed  sections  74 
and  78  of  chapter  28  of  the  General  Statutes 
of  1868  by  a  general  repealing  clause.  It  is 
pointed  out  that  section  122  of  the  charter 
act  (chapter  37,  p.  113,  Laws  1881)  is  a  gen- 
eral repealing  clause.  As  has  been  said  by 
this  court  and  other  courts,  a  general  repeal- 
ing clause  in  an  act  is  a  legislative  expres- 
sion which  carries  with  It  a  repealing  effect 
only  where  by  law  the  effect  would  be  the 
same  without  such  repealing  clause.  Keir- 
sey  V.  Labette  Co.,  30  Kan.  576,  2  Pac.  861; 
Honiaday  v.  State,  63  Kan.  499,  65  Pac.  656; 
Turner  v.  State  ^nn.)  69  S.  W.  774.  In 
Turner  v.  State,  supra.  It  was  said:  "The 
last  section  of  the  act  contains  a  general 
clause  repealing  all  laws  In  conflict  with  this 
act.  But  the  repealing  clause  found  in  the 
last  section  of  this  act  has  no  legal  effect 
whatever.  The  act  Is  precisely  the  same  in 
legal  Import  and  in  point  of  validity  as  it 
would  liave  been  without  that  clause,  whose 
presence  makes  the  act  neither  more  nor  less 
a  repealing  law.  State  v.  Tardley,  95  Tenn. 
658,  32  8.  W.  481,  34  L.  R.  A.  656;  City  of 
Memphis  V.  American  Exp.  Co.,  102  Tenn. 
341,  52  S.  W.  172.  The  words  of  the  caption, 
viz.,  'and  to  repeal  all  laws  in  conflict  with 
this  act,'  have  no  greater  virtue  or  operation 
in  law,  not  being  followed  In  th^  body  or  en- 
acting part  of  the  bill  with  any  repealing  pro- 
vision. Such  words  cannot  of  themsetves, 
and  without  more,  give  character  to  the  act, 
but  are  to  he  regarded  as  mere  surplusage." 
W^ltb  a  general  repealing  clause  In  an  act, 
the  Intention  to  repeal  must  also  be  manifest 
In  the  legal  effect  of  the  latter  act  upon  the 
former  one.  The  teat  of  a  repeal  should  be: 
Are  the  two  acts  inconsistent  or  repugnant 
In  their  provisions?  If  so,  the  former  must 
give  way  to  the  latter  in  so  far,  at  least,  ss 
the  two  acts  are  inconsistent.  If  not  incon- 
sistent, both  should  stand,  and  be  construed 
together. 

It  Is  also  the  claim  of  plaintiff,  that  so 
much  of  the  general  telegraph  act  as  Is  em- 
bodied In  section  74  of  chapter  23,  Geu.  St 
1808,  extending  to  telegraph  companies  the 
right  to  occupy  and  use  the  streets  for  its 
poles  and  wires,  has  been  repealed  by  impli- 
cation. It  is  pointed  out  that  subsection  22 
of  section  11  of  the  city  charter  act  (chapter 
37,  p.  S4,  Laws  1881)  speclflcally  gave  to  cities 
of  the  flrst  class  the  power  '*to  grant  the 
right  of  way  for  the  erection  of  telegraph  or 
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telephone  posts  and  wires  along  and  upon 
any  of  the  streets,  and  alleys"  of  the  elty. 
It  is  claimed  by  plaintiff  this  section  operated 
as  a  repeal  by  Implication,  and  In  effect 
eliminated  the  word  "streets"  from  said  sec- 
tion 74  of  chapter  23,  Gen.  St.  1868.  Said 
subsection  22  reads:  "Twenty-Second.  To 
grant  the  right  of  way  for  the  erection  of 
telegraph  <a  telephone  posts  and  wires  along 
and  upon  any  of  the  streets,  alleys  or  ways 
of  the  city*  and  change,  modify  and  regulate 
the  same."  With  the  claim  of  plaintiir  tliat 
subsection  22  of  section  11  of  the  city  char- 
ter net  {chapter  371,  p.  79,  Laws  1881)  by 
implication  repealed  so  mnch  of  section  74 
of  chapter  23,  Oen.  St.  1808,  as  extended  to 
telegraph  companies  the  right  to  the  occu- 
pancy of  the  streets  and  alleys  -with  tfa^ 
poles  and  wires,  we  cannot  agree.  Nowhere 
In  the  charter  act  Is  there  reference  made  to 
the  general  laws  relating  to  telegraph  com- 
panies, nor  Is  there  an  expression  which  may 
be  fairly  .said  even  by  implication  to  repeal 
the  general  telegraph  laws.  Unqaestlonably 
the  Legislature  by  said  subsection  122,  In  the 
use  of  the  phrase  "to  grant  the  right  of  way," 
contemplated  the  granting  of  something. 
What  it  was  the  Intention  to  grant  Is  ex- 
plained In  the  remaining  words  of  the  phrase. 
Tlie  words  "the  right  of  way"  defines  the  con- 
templated grant.  We  conclude  that,  as  ap- 
plied to  telegraph  companies  and  telephone 
companies,  the  right  of  way  to  which  the 
grant  applies  is  the  right  of  the  dly  to  de- 
termine and  designate  the  streets  and  alleys 
which  may  be  occupied  and  used  by  the  posts 
and  wires  ot  the  companies.  Thus  construed, 
there  is  no  conflict  between  the  charter  act 
(chapter  87,  p.  79,  Laws  1881)  and  the  gen- 
eral laws  applicable  to  telegraph  companies 
(article  8,  c.  23,  Gen.  St.  1888).  It  wonid 
hardly  be  reasonable  to  presume  that  the 
Leglslatore.  In  enacting  a  charter  for  cities  of 
the  first  elass,  by  the  use  of  the  word  "grant" 
In  connection  with  the  term  "telegraph  com- 
pany," had  in  contemplation  the  repeal  of  a 
general  law,  or  any  part  thereof,  applicable 
to  telegraph  coxnpanles,  without  therein  mak- 
ing any  specint;  mention  tiiereof.  and  with 
the  use  of  no  language  that  may  be  fairly 
said  to  contemplate  a  repeal.  Under  the 
well-known  rules  of  construction,  we  shonld 
give  to  the  word  "grant,"  as  used  in  subsec- 
tion 22  of  the  charter  act,  a  construction,  if 
reasonably  possible  to  do  so,  wbl(^  will  gire 
effect  to  both  the  telegraph  act  (chapter  23, 
Gen.  Bt  1S68)  and  tue  elty  charter  act  (chap- 
ter S7,  p.  78,  Laws  1881).  Repeals  by  Impli- 
cation are  not  favored.  Homaday  7.  State, 
68  Kan.  499,  66  Pac.  656;  Kansas  Breeze  Co. 
T.  Edwards,  5D  Kan.  630.  40  Pac.  1004;  Kelr> 
»ey  T.  Idbette  Co.,  30  Kan.  579.  2  Pac.  864; 
State  T.  Bancroft  22  Kan.  211;  State  ex  rel. 
T.  Famll.  20  Kaii.  214;  State  t.  Toung,  17 
Kan.  414:  Frost  t.  Wenle,  Ui7  U.  8.  46,  15 
Snp.  Bt  682,  89  L.  Sd.  614. 

It  Is  urged  by  plaintiff  that  if  a  constrnc- 
tion  be  placed  npon  anbsectlon  22  of  section 


11  of  the  chfirter  act  (chapter  37,  p.  84,  Laws 
1881)  which  gives  to  the  wwd  "grant"  as 
therein  contemplated,  a  limitation,  such  limi- 
tation should  apply  only  to  telegraph  com- 
panies; that  it  should  not  be  applied  to  tele- 

I  phone  companies,  as  they  are  not  by  specific 

I  mention  included  in  chapter  23.  Gen.  St  1868. 
Plaintiff,  in  further  support  of  its  position, 

!  says  that  if  a  limitation  is  Imposed  upon 
telephone  companies  In  the  construction  of 
subsection  22  of  section  11,  of  the  charter 
act  the  same  limitation  upon  the  term 
"grant"  must  be  placed  upon  electric  light 
companies,  since  the  three  companies  are 
named  together  in  said  sub-section  22.  Tele- 
graph companies  and  telephone  companies 
are  both  public  utilities  used  for  the  trans- 
mission of  intelligence  between  distant  places. 
The  use  of  poles  and  wires  with  electricity 

i  as  the  medium  of  transmission  Is  the  same 

I  In  both.  To  change  the  one  to  the  other  Is 
only  to  change  the  apparatus  at  the  termini. 
SulMtantlally  the  same  public  function  is  be- 
ing executed  In  substantially  the  same  way 
by  corporations  employing  either  means  of 
communication.  There  is  really  no  differ- 
ence In  character  between  telegfapb  com- 
panies and  telephone  companies.  The  same 
language  employed  to  extend  rights  to  a  tele- 
graph company,  with  only  the  change  of 
name,  may  be  used  to  confer  rights  upon  tele- 
phone companies.  Because  of  this  similarity 
In  constmctlon  and  ns^  the  courts  of  many 
of  the  states  ha^e  held  general  legislative  en- 
actments extending  rights  to  telegraph  com- 
panies to  inclnde,  alike,  and  apply  as  well  to, 
telephone  companies.  Hudson  R.  T.  Co.  v. 
W.  T.  B.  Co.,  185  N.  T.  303,, 32  N.  B.  148, 
17  L.  R.  A.  674,  31  Am.  St  Kep.  838;  Chesa- 
peake &  P.  Tel.  Co.  V.  B.  &.  O.  Tel.  Co.,  66 
Md.  300,  7  Atl.  800.  59  Am.  Rep.  167;  Duke 

t  T.  Cent  N.  J.  Tel.  Co.,  53  N.  J.  Law,  341, 
21  Atl.  460;  11  L.  R.  A.  664;  Chamberlin  v. 

'  Iowa  Tel.  Ca.  119  Iowa,  619,  03  N.  W.  nOG; 

I  S.  A.  &  A.  P.  Ry.  Co.  v.  8.  W.  Tel.  &  Tel. 
Co.,  98  Tex.  813,  55  S.  W.  117,  40  L.  R.  A. 
459,  77  Am.  St  Rep.  884;  People's  Tel.  ft 
Tel.  Co.  V.  Berks  ft  D.  T.  Road  (Pa.)  49  Atl. 
284;  N.  W.  Tel.  Exch.  Co.  v.  Minneapolis 
(Minn.)  86  N.  W.  69.  53  L.  R.  A.  175;  Wiscon- 
sin Tel.  Co.  V.  City  of  Oshkosh,  62  Wis.  32, 
21  N.  W.  828.   The  L^latnre  undoubtedly 

I  bad  In  mind  this  similarity  between  telegraph 
companies  and  telephone  companies  when 
enacting  subsection  22  of  the  charter  act 
(chapto:  37,  p.  79,  I>awB  1881).  This  recogni- 
tion by  the  Legislature  of  the  similarity  be- 
tween the  two  companies  was  made  very  ap- 
parent when  by  chapter  104.  p.  151,  of  the 
T^ws  of  188.5,  thCTe  was  conferred  upon  tele- 
phone companies  sU  the  rights  given  by  stat- 
ute to  telegraph  companies.  There  is  not 
this  similarity  in  the  construction,  operation, 
and  use  of  electric  light  companies,  though 
all  are  public  ntlUtles  and  now  classed  among 
the  necessities  of  modem  city  life.  Undoubt- 
edly the  IjOglslature  could  have  extended  to 
electric  light  companies  the  same  righto  and 
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Umltatioiit  given  to  tdegrapb  companlea  and 
telephone  compacles.   It  lias  not  done  so. 

The  main  controvenr  in  the  case,  aa  pre- 
sented In  tbe  record,  was  tlie  effect  of  sub- 
section 22  of  section  11  of  the  charter  act 
{chapter  37,  p.  84.  Laws  1881)  on  the  rights 
of  telegraph  oompanles  and  telephone  com- 
panles,  under  the  atatnt^  to  occapy  and  use 
the  streets  and  xtUeys  of  the  city  of  Wichita. 
Having  held  that  the  effect  of  the  phrase  "to 
grant  the  right  <^  vay,"  contained  In  sub- 
section 22,  when  constroed  trlth  section  74 
of  the  general  telegraph  act  {article  8,  c.  23, 
Oen.  St  1868).  gave  to  the  dty  the  right  to 
determine  and  designate  the  streets  and  al- 
1^  wbldi  may  be  occcvled  and  used  by  the 
posts  and  wires  of  telegraph  companies  and 
telephone  companies;  that  chapter  104  of 
the  laws  of  1885  was  constitutional  and  op- 
eratlTe;  and  that  tbe  charter  act  (chapter  37, 
p.  79,  Laws  of  1881)  did  not  repeal  the  gen- 
eral telegraph  act  (article  8,  c.  23,  Oen.  St 
1868),  or  any  part  thereof— It  may  be  asked, 
what  are  the  further  rights  of  the  parties 
under  the  sbitute?  As  the  case  Is  presented, 
we  are  not  called  upon  to  define  In -detail  the 
rights  of  the  city  or  the  rights  of  the  tele- 
phone company  under  tbe  statute.  We  will 
not  undertake  to  discuss  In  detail  tbe  effect 
of  the  provisions  of  tbe  general  telegraph 
act  (article  8;  c.  2S,  Qen.  St  1868),  the 
later  charter  act  of  cities  of  the  first  class 
(chapter  122,  p.  178,  of  tbe  Laws  of  1903),  or 
any  of  the  statutory  provisions  that  may 
operate  to  determine  their  respective  rights. 
It  can  be  said,  however,  that  the  general  po- 
lice powers  of  cities  of  the  first  class  may  be 
exercised  by  ^ucb  cities  over  telegraph  com- 
panies and  telephone  companies  within  their 
corporate  limits,  together  with  such  regula- 
tions as  are  by  statute  conferred  upon  cities 
of  the  first  class.  The  question  of  whether 
the  ordinances  of  the  dty  of  Wichita  contain- 
ed la  the  record  are  operative  becomes  im- 
material, in  the  view  we  have  takra  of  the 
case. 

The  Judgment  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concurring. 


GZARNOWSKI  v.  HOLLAND. 
(Sapreme  Court  of  Arlsona.   March  0.  1897.) 

BB0KEB8— ACTION    FOB  COHIilSSIONS— ADlflS- 
BION  OF  EVIDENCE—CONTBACrr— SSSPON- 
SIBILITT  or  FUaCHASKK. 

1.  In  an  action  by  a  broker  for  commissions 
for  the  sale  of  land,  evidence  that  the  proposed 
purchaser  is  financially  able  to  perform  his 
contract  of  parcbase  is  admissible. 

2.  In  an  action  by  a  broker  for  commissions 
for  the  sale  of  defendant's  land,  where  the  evi- 
dence shows  that  defendant,  when  notified  of 
the  sale,  acqniesced  in  tbe  terms  thereof.  It  was 
error  to  exclude  the  contract  aothorizhiff  plain- 
tiff to  make  the  sale,  oa  the  ground  that  the 
sale  as  made  was  not  according  to  tihe  contract. 

Hawkins,  >T..  ilfssentlog. 


Appeal  from  District  Court;  Maricopa 
County;  before  Justice  A.  O.  Baker. 

Action  for  broker's  commladon  by  F.  U. 
Gsamowskl  against  Joseph  Holland.  From 
a  Judgment  for  defendant  plaintiff  appeals. 
Reversed. 

William  H.  StUwell.  for  appellant  Fltdi 
ft  Cjampbell,  for  appellee. 

BEITHUNB,  J.  This  is  an  action  brought 
by  plaintiff  and  appellant  against  tbe  de- 
fendant and  appellee  for  $260.  commlssloo 
alleged  to  be  due  appellant  for  services 
performed  as  real  estate  agent  In  the  ssle 
of  lots  1,  2,  and  S,  block  20,  dty  of  Phoenix, 
October  6,  1893.  Iliis  action  is  based  tqtoo 
tbe  following  agreement  In  writing  execut- 
ed by  defendant: 

"Phffinlz.  Arizona,  October  4th.  1893.  F. 
M.  CEamowskl:  Yon  are  hereby  anthOTlied 
and  empowered  to  negotiate  for  the  sale  ct 
the  following  described  property,  and  to  re- 
ceipt for  a  deposit  on  such  sale:  JLots  1,  2, 
and  3,  Block  20,  In  tbe  City  of  Phcentx. 
Maricopa  Goun^.  Arizona  Territtuy;  the 
price  to  be  five  thousand  dollars  or  sach 
lower  figures  as  yon  may  agree  to  acc^t, 
the  undersigned  to  furnish  a  good  and  suffi- 
cient conveyance  free  of  all  Incumbrance, 
together  with  abstract  of  tiOe,  the  prop- 
erty to  remain  tn  your  hands  delusively  for 
twenty  days,  and  thereafter  until  withdrawn 
by  verbal  or  written  notice.  If  sale  is  made 
within  twenty  days  from  date  or  thereafter 
before  withdrawal,  will  pay  yon  five  per 
cent  commission  in  consideration  of  which 
you  are  to  make  every  reasonable  effort  to 
effect  such  sate.   Joseph  H.  Holland." 

At  the  trial  It  was  shown  that  plalntlfl 
bad  negotiated  a  sale  of  the  pmptaetj  for 
the  sum  mentioned  In  the  agreement  (!&.- 
000)  with  one  Tbomas  Smith,  and  had  re- 
ceived a  check  of  $1,000  on  tbe  Valley  Bank, 
and  an  agreement  from  Smith  to  pay  $1,- 
500  on  the  let  of  the  month,  with  the  reser- 
vation of  the  right  to  pay  the  balance  as  soon 
as  the  title  was  all  right  Tbe  check  was 
made  payable  to  the  defendapt  Holland,  and 
tbe  terms  of  sale  Immediately  made  knows 
to  him  by  the  plalntlfl,  to  which  terms  de- 
fendant acceded,  and  remarked:  "Now.  I 
will  go  back  to  the  old  country  on  that  five 
thousand  dollars,  and  I  will  then  live  like  a 
prince,  but  over  here  I  had  to  scratch  around 
to  get  money  enough  to  live  on."  On  tbe 
next  day  defendant  came  to  plaintiff  and 
said:  "I  made  a  mistake.  I  didn't  mean  to 
sell  those  lots  for  five  thousand  dollars,  hot 
I  meant  for  five  thousand  dollars  a  lot"— 
and  thereupon  repudiated  the  entire  trans- 
action, and  expressly  declared  that  he  would 
pay  no  commission  on  the  sale. 

At  the  trial  the  contract  was  Introduced 
In  evidence,  and  construed  to  mean  that  the 
sale  of  tbe  property  must  be  entirely  for 
cash;  and,  upon  proof  of  tbe  terms  as  shown 
to  have  bwn  agreed  to  fey  tit*        *ilint  It 
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was,  on  motion  of  defendant,  excluded,  as 
not  tending  to  prove  tbe  sale,  and  the  Jury 
was  Instructed  not  to  consider  it,  and  fur- 
ther Instructed  tbat  tbe  defendant  was  en- 
titled to  a  rerdlct,  and  advised  to  find  for 
-the  defendant  The  court  also,  before  so 
instructing  the  Jury,  ottered  to  allow  tbe 
plaintiff  to  prove  a  quantum  meruit  (that  Is, 
tlie  valne  of  his  services  In  selling  tbe  lots 
In  question),  which  plaintiff  declined  to  do; 
and  thereupon  the  Jury,  In  obedience  to  the 
instructions  of  the  court,  found  a  verdict  for 
the  defendant. 

The  first  error  relied  upon  by  the  plaintiff 
Is  the  refusal  of  the  court  to  allow  plaintiff 
to  prove  the  financial  responsibility  of  Tom 
Smith,  the  buyer  of  the  land.  The  foiiow- 
ing  questions  were  propounded  to,  and  an- 
swers made  by,  the  plaintiff:  *'Q.  What  do 
you  know  of  his  [Tom  Smith's]  finan- 
cial responsibility?  Mr.  Campbell:  We  ob- 
ject to  that  as  immaterial  to  the  issues  In 
this  case.  Mr.  Stilwell:  If  the  court  please, 
we  desire  to  show  that  this  man  Smith  was 
not  only  willing,  but  able,  to  take  this  prop- 
erty and  carry  out  the  contract  at  the  pur- . 
chase  price.  By  the  Court:  I  will  sustain 
tbe  objection."  To  whidi  ruling  plaintiff  ex- 
cepted. 

This  was  error.  "Before  a  broker  can  be 
aald  to  have  earned  his  commission,  it  must 
also  be  shown  that  he  produced  a  purchaser 
who  was  ready  and  wUUng  to  make  the  pur- 
chase on  terms  satisfactory  to  his  employer." 
McGavock  v.  Woodlief,  20  How.  221.  1&  U 
Ed.  8Si;  Wylle  v.  Marine  National  Bank, 
61  N.  Y.  416;  Zelmer  r.  Antlsell.  75  Cal.  509, 
17  Pac.  642;  Nlederlander  t.  Starr  (Kan.) 
88  Pac.  592;  Frances  v.  Baker  (Bfinn.)  47  N. 
W.  462. 

We  think  (t  was  also  error  for  the  court 
to  strike  oat  tbe  contract.  We  do  not  think 
there  was  manifested  by  the  terms  of  the 
contract  an  intention  that  the  purchase  price 
should  be  solely  for  cash.  Bven  If  It  were, 
the  consent  of  the  defendant  to  the  mod- 
iflcatlons  made  would  not  vitiate  or  annul 
tbe  contract;  but,  acting  upon  tbe  well- 
known  principle  that  a  contract  must  re- 
ceive such  an  interpretation  as  will  make  it 
lawfnl,  operative,  definite,  reasonable,  and 
capable  of  being  carried  Into  effect,  If  it 
can  be  done  without  violating  the  intention 
of  the  parties,  and  In  case  of  uncertainty  the 
language  of  a  contract  should  be  Interpreted 
more  strongly  against  the  party  who  caused 
tbe  uncertainty  to  exist,  the  contract  should 
receive  such  Interpretation.  The  promisor 
is  presumed  to  be  onch  parly.  Where  a  con- 
tract admits  of  two  construetlons,  one  of 
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which  nullifies  the  contract,  and  tbe  other 
upholdB  it,  the  former  must  be  discarded 
and  tbe  latter  adopted,  where  it  appears 
that  the  enforcement  of  the  contract  was 
reasonable  and  could  effect  no  injury  to  ei- 
ther party.  Furthermore,  stipulations  which 
are  necessary  to  make  a  contract  reasonable 
and  conformatde  to  usage  are  Implied  with 
respect  to  matters  concerning  which  the 
contract  manifests  no  contrary  Intention. 
It  is  nowhere  denied  that  defendant  agreed 
with  plaintiff  for  such  a  sale  as  was  nego- 
tiated by  plaintiff  with  Smith,  or  that  there 
was  ever  any  claim  on  defendant's  part 
that  the  sale  should  be  for  cash,  and  such 
acquiescence  on  the  part  of  defendant  did 
not  make  a  different  contract  than  the  one 
offered  In  evidence.  By  striking  out  the 
contract  and  leaving  plaintiff  to  his  action 
upon  a  quantum  meruit,  he  was  left  rem- 
ediless. That  there  are  cases'  In  which  the 
law  will  Imply  a  promise  to  pay  for  services 
rendered  by  one  person  to  another.  In  the 
absence  of  any  bargain  to  pay  therefor,  can- 
not be  doubted;  but  no  case  has  been 
brought  to  onr  attention  in  which  It  has 
been  h^d,  where  proof  of  employment  is 
indispensable  to  a  right  to  recover  for  serv- 
ices, that  In  the  absence  of  such  proof  a 
recovery  can  be  bad.  And  to  entitle  a 
broker  to  recover  commissions  for  effecting 
a  sale  of  real  estate,  It  ts  indispensable 
that  be  should  show  that  he  was  employed 
by  tbe  owner  to  make  the  sal^  and  this  em- 
ployment must  be  in  writing.  In  McCarty 
T.  Loupes  03  CaL  299,  the  court  say:  "The 
law  In  mcfa  case  would  never  Imply  a  con- 
tract •  •  •  This  particular  kind  of  a 
eonbact  can  only  he  proved  by  the  iutro- 
dnctlon  of  an  Instrument  in  writing.  There- 
fore the  plaintiff  failed  to  prove  an  express 
contract,  and  It  was  iq^n  an  express  con- 
tract alone  that  he  was  entitled  to  recover." 
The  provision  of  the  Oode  in  that  state,  It 
la  true,  spedflcally  provides  that  the  agree- 
ment autborbdi^  the  employment  of  an 
ag«it  or  broker  to  purchase  or  sdl  real  es- 
tate for  compensation  or  commisslcm  must 
be  in  writing;  but  we  think  the  same  thing 
is  required  by  the  statute  of  frauds.  Tbe 
written  contract  in  this  case  bdng  excluded, 
the  plaintiff  has  no  standing  In  court,  but 
we  think  he  was  entitled  to  rely  upon  his 
written  contract. 

Judgment  reversed  and  cause  remanded 
for  a  new  trial  In  accordance  with  the  views 
which  we  have  expressed. 

BOUSB,  J,,  concurs  In  the  result  HAW- 
KINS, J.,  dissents. 
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WALLOWA  GOUNTT  T.  OAKES  et  nl. 

(Sapreme  Court  of  Oregon.    Dec.  19,  1004.) 

JUSTICES  or  THB  PEAOB— FEES— ACTIONS 
AGAINST  CODHrt 

1.  Under  B.  &  C.  Comp.  SS  1582,  1583,  3000, 
declaring  justices  of  the  peace  to  be  magistrates, 
and  fixing  their  fees,  a  justice  of  the  peace,  act- 
ing  as  a  magistrate  in  the  examination  of  a 
charge  of  libel,  is  entitled  to  tlte  fees  for  the 
Mrvices  performed. 

2.  Where  an  officer's  fees  are  regulated  by 
law,  and  he  has  performed  the  services  entitling 
him  thereto,  the  county  court  must  aadlt  ana 
allow  his  claim,  and  on  refusal  to  do  so  an 
action  at  law  may  be  maintained  asainat  Uie 
countj  to  recover  the  sum  dae. 

Appeal  from  Circuit  Oour^  Wallowa  Coun* 
tji  Robert  Eakln,  Judge. 

^;tion  by  H.  E.  Oakes  aSalnst  Wallowa 
county.  Judgment  for  plaintiff,  and  defend- 
ant county  brougbt  a  writ  of  review.  From 
a  Judgment  of  the  circuit  court  dismlaslng  tbe 
writ  of  review,  tbe  ■  county  appeals.  Af- 
flriued. 

This  Is  a  special  proceeding  to  review  the 
action  of  an  inferior  court.  Tbe  facta  are 
that  an  information  having  been  filed  with 
the  defendant  H.  E.  Oakes,  as  a  magistrate, 
who  was  then  a  justice  of  the  peace  of 
Wallowa  county,  charging  the  commission  of 
the  crime  of  libel,  the  person  accused  was 
apprehended,  and  brought  before  him,  and, 
after  hearing  tbe  proof,  be  concluded  that 
the  evidence  produced  was  insufflclent  to 
sustain  the  charge,  and  released  tbe  prisoner. 
The  warrant  of  arrest,  depositions,  and 
memoranda  made  at  the  examination  were 
returned  to  the  circuit  court  for  that  county, 
and  there  was  filed  with  the  county  clerk- 
tbereof  a  certified  bill  of  the  fees  prescribed 
for  a  Justice  of  the  peace  for  the  perform- 
ance of  the  services  rendered,  amounting  to 
¥6.36,  and  claimed  to  have  been  earned  by 
Oakes  In  the  investigation  of  the  charge,  but 
the  county  court  of  that  county,  sitting  as  a 
board  of  commissioners,  refused  to  audit 
or  allow  any  part  of  the  bill.  An  action  was 
thereupon  commenced  by  Oakes  against 
Wallowa  county  in  a  Justice's  court  thereof, 
before  the  defendant  A.  E.  Gray,  as  jnstlce' 
of  the  peace,  to  recover  the  sum  stated.  A 
demurrer  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufBclent  to  con- 
stitute a  cause  of  action  having  been  overrul- 
ed. Judgment  for  want  of  an  answer  was 
rendered  for  the  sum  demanded,  to  review 
which  these  proceedings  were  Instituted.  A 
transcript  of  the  action  brought  before  Cray 
having  been  certified  up  to  the  circuit  court, 
the  writ  of  review  was  dismissed,  from 
wblch  Judgment  Wallowa  county  appeals. 

L«roy  Lomaz  and  D.  W.  Sheahan.  for  ap- 
pellant J.  A.  Burielgb,  for  respondenta. 

MOORE,  O.  J.  (after  stating  tbe  facts). 
It  Is  contended  by  appellanfa  counsel  that 

in  fees  are  presrrlhed  by  ntntnte  for  il: 


performance  of  any  service  1^  a  Jadidal 
<^cer  acting  as  a  magistrate,  and,  this  being 
so,  Oakes'  claim  therefor,  when  rejected  tj 
the  county  court,  could  not  be  made  the  basis 
of  an  action  against  the  county,  fer  whlcb 
reason  the  trial  court  erred  In  not  setting 
aside  tbe  Judgment  of  the  Justice's  court 
and  in  dismissing  the  writ  of  review.  Tlie 
rule  is  universal  that  the  rlgbt  of  an  officer 
to  recover  fees  for  the  performance  of  a  datj 
enjoined  by  law  must  be  fotmd  In  the  act 
conferring  It  Jackson  t.  Sfglln,  10  Or.  93; 
Pugh  V.  Good,  10  Or.  85,  28  Pac.  827;  Hoiua 
V.  UmatUla  County,  SO  Or.  486.  40  Fftc  8S7. 
The  statute  regulates  tbe  fees  to  which  a 
Justice  of  tbe  peace  Is  entitled  (B.  ft  a  Compi 
i  3000).  but  It  la  argued  tbat  tbey  are  for  tbe 
discbarge  of  Judldal  duties  on^,  and  tbat 
tbe  examination  of  a  criminal  charge  does 
not  come  wlibln  the  class  of  services  for  the 
performance  of  which  remuneration  is  pro- 
vided. Justices*  courts  have  Jurisdiction  <tf 
certain  misdemeanors  committed  or  triable 
In  their  respective  counties  (Laws  ISOQ^  ik 
205),  but- the  list  does  not  Include  criminal 
-libel.  Though  tiiat  crime  is  classed  as  a  mis- 
demeanor (B.  ft  G.  Comp.  I  1778),  prosecu- 
tions therefor  must  be  by  Indictment  (Id.  { 
1318),  thereby  depriving  a  Justice  of  the 
peace  of  Jursldictlon  of  the  snbject-ntatter, 
except  to  examine  tbe  case  and  to  hold  tbe 
defendant  to  answer  or  discharge  him  <Id. 
f  1620  et  seq.).  A  magistrate  Is  an  officer 
bavlng  power  to  issue  a  warrant  for  the 
arrest  of  a  person  chained  with  the  commis- 
sion of  a  crime.  Id.  i  1S82.  The  following 
persons  are  ma^atrates:  (1)  The  Justices  of 
the  Supreme  Court:  (2)  the  Judges  of  tbe 
circuit  court;  (3)  tbe  county  Judges  and 
Justices  of  the  peace;  (4)  all  municipal  olB- 
cers  authorized  to  exercise  tbe  powers  and 
perform  the  duties  of  a  Justice  of  the  peace. 
Id.  i  1583.  No  fees  are  prescribed  as  com- 
pensation for  the  examination  of  a  crim- 
inal charge  by  a  Justice  of  the  Supreme 
Court,  by  a  Judge  of  the  circnlt  court;  or  by 
a  county  Judge,  for  the  reason  tbat  each  of 
these  officers  Is  paid  a  salary  for  the  per 
formance  of  the  dutl^  devolving  upon  him. 
A  Justice  of  ,tbe  peace,  however,  receives  bo 
salary,  but  is  remunerated  by  fees  for  the 
sendees  required  of  him.  Id.  |  3000.  This 
section  of  tbe  statute  declares:  'The  fees 
of  Justices  of  the  peace  shall  be  as  follows: 
For  issuing  any  summons,  writ  warrant, 
process,  or  order,  in  any  action  or  proceed- 
ing, civil  or  criminal,"  etc.  The  compensa- 
tion presolbed  by  this  act  la  not  limited  to 
the  performance  of  duties  required  of  that 
officer  as  Justice  of  tbe  peace  only,  but  ex- 
tends to  the  services  performed  by  him  u 
a  magistrate.  The  certified  copy  of  the  bill 
filed  by  Oakes  with  tbe  county  cleA,  as  set 
out  in  his  complaint  Ui  tbe  action  against 
Wallowa  county,  shows  ttiat  tbe  Itema  ther^ 
of  comply  wltb  the  rate  of  feea  prescribed 
tor  the  performance  of  the  service  render 
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ed.  and  It  must  be  conceded  that  tbe  exami- 
nation of  ft  charge  of  libel  is  a  criminal  pro- 
ceeding. We  think  a  justice  of  tbe  peace, 
acting  as  a  magistrate,  is  clearly  entitled 
to  tbe  fees  stipulated  for  tbe  performance 
of  tbe  several  duties  enumerated. 

Tills  brings  us  to  a  consideration  of  tbe 
question  whetber  or  not  an  action  at  law 
can  be  maintained  against  a  county  to  re- 
corer  a  compensation  wblcb  tbe  Ian;  baa 
prescribed  for  the  performance  of  an  official 
duty.  It  must  be  admitted  tbat,  as  a  condi- 
tion precedent  to  tbe  rlgbt  to  maintain  sucta 
action,  tbe  claim  of  the  officer  for  tbe  fees 
earned  must  have  been  presented  to  and  re- 
jected by  tbe  county  court  sitting  as  a  board 
of  county  commissioners  for  the  transaction 
of  county  busfoess.  County  of  Union  t. 
Slocom,  16  Or.  237.  17  Pac.  876.  Tbe  claim- 
ant's  duty  is  foUy  dl« charged  in  ttils  respect, 
however,  when  he  Qles  bis  bill  with  tbe 
county  clerk,  which  Is  tantamount  to  a  con- 
stant demand  upon  tbe  auditing  board  to  al- 
low tbe  sums  stated.  When  the  fees  of  an 
officer  are  regulated  by  law,  and  he  has 
performed  tbe  service  which  entitles  bim  to 
tbe  compensation  prescribed  thereby,  ren- 
dering tbe  connty  liable  therefor,  the  county 
court  has  no  discretion  In  tbe  matter,  but 
must  audit  and  allow  his  claim;  and  for  a 
refusal  to  do  so  an  action  at  law  may  be 
maintained  against  the  county  to  recover 
the  sum  demanded.  Crossen  v.  Wasco  Coun- 
ty, 10  Or.  111.  As  analogous'  to  tbe  legal 
principle  there  announced  and  Illustrative  of 
tbe  decision  rendered,  see  Grant  County  v. 
Lake  County,  17  Or.  453,  21  Pac.  447;  State 
T.  Baker  County,  24  Or.  141,  33  Pac.  530; 
Flagg  V.  Marlon  County,  31  Or.  18,  48  Pac. 
6^;  Metschan  v.  Grant  County,  S6  Or.  117, 
58  Pac.  80.  We  think  Oakes  was  unques- 
tionably entitled  to  tbe  fees  claimed,  and. 
as  the  county  court  refused  to  allow  bis  bill 
therefor,  an  action  at  law  against  the  county 
to  recover  the  same  was  maintainable. 

Other  errors  are  assigned,  but,  deeming 
tbem  unimportant,  the  judgmmt  is  afflnned. 


SLOAN  V.  SLOAN. 
(Supreme  Court  of  Oregon.    Dec  19,  1904.) 
nnxa  and  NOTca— Ltun-ATioNa— patuents— 

AOEIfCT— AUTHOBITT— STATEMEKTS  AND  ACTS 
OT  AaENX^BATIPICATION— EVIDENCE. 

1.  In  an  action  on  a  note  alleged  to  be  barred 
by  limitations,  ft  was  not  error  to  sURtam  an 
objection  to  a  question  anked  of  plaintiff  as  to 
whether  defendant's  agent  had  authority  to  in- 
struct plaintiff  to  credit  a  certain  amount  on 
the  note  as  a  part  payment,  before  any  attempt 
had  been  made  to  prove  auch  alleged  agency. 

2.  Ad  agent's  authority  from  a  principal  can- 
not be  proved  by  his  own  statements  that  he 
is  such  agent. 

3.  An  agent's  acts  or  concessions  cannot  be 
proved  to  bind  his  principal  without  proof  of 
the  agency  first  introduced. 


It  2.  8m  Principal  and  Agmt.  voL  10,  Out  DIs.  U 
-3B.  40. 


4.  Where  plaintiff  testiSed  that  he  wrote  de- 
fendant a  letter,  which  was  mailed  to  defendant 
in  the  ordinary  course,  informing  him  that 
plaintiff  had  credited  a  certain  sum  due  defend- 
ant as  a  payment  on  his  note  to  plaintiff,  such 
evidence  oelng  sufficient  to  raise  a  presumption 
that  the  letter  was  received,  as  provided  by  B. 
&  C.  Oomp.  S  788,  subd.  24,  defendant'!  subee- 
qnent  silence  for  a  considerable  length  of  time 
was  suf&cient  to  authorize  a  finding  that  de- 
fendant ratified  plaintiff's  appropriafion  of  his 
money  in  part  payment  of  the  note. 

Appeal  from  Olrcuit  Court,  Baker  County; 
Bobert  Eakln,  Judge. 

Action  by  Perry  V.  Sloan  against  Benja- 
min Leroy  Sloan.  From  a  judgment  in  fa- 
vor of  defendant,  plaintiff  appeals.  .  Re- 
versed. 

This  is  an  action  to  recover  upon  a  prom- 
isBMT  note  given  tbe  defendant  to  tlu 
plafaitiff  November  29,  1894,  at  Marengo, 
Ind.,  calllDK  for  $140  one  day  after  6a.to, 
wttii  Interest  at  8  per  cent  and  attorney's 
fees.  One  defense  set  op  Is  tbat  tbe  note  Is 
barred  by  tbe  statnte  of  limitations.  It  ap- 
pears 1^  tbe  bill  of  exceptlfms  that  at  the 
trial,  whoi  plaintiff  restwl,  coonsel  for  the 
defftDdont  moved  for  a  nrasnlt  against  plain- 
tiff on  the  ground  tbat  the  teatlmoiiy  shows 
ttut  the  statnte  of  limitations  has  run  against 
tbe  note.  Tbe  motion  beHag  snatained,  the 
court  tbeienpon  directed  tbe  Jury  to  return 
a  verdict  for  defendant,  which  being  done, 
judgment  was  rendered  accordingly,  and  the 
plalntlfT  appeals. 

O.  B.  Mount,  for  appellant  Jobn  L.  Rand, 

for  respondent 

WOLVERTON,  J.  Two  questions  are  pre- 
sented for  our  consideration.  Tbe  first  re- 
lates to  tbe  action  of  the  circuit  court  in 
sustaining  tbe  objection  to  a  question  put  to 
tbe  plaintiff  white  a  witness  In  bis  own  be- 
half, and  tbe  second  to  tbat  of  the  court  In 
directing  a  verdict  for  tbe  defendant 

The  note  was  Identltled  by  tbe  plaintiff, 
and  offered  and  received  in  evidence.  There 
appear  upon  the  back  of  it  tbe  following  In- 
dorsements: "Marengo,  Ind.,  Nov.  29,  '96. 
rec'd  on  within  note  tbe  sum  of  940;"  and 
"Marengo,  Ind.,  Sept.  23rd,  1901.  credited  by 
com,  92."  Tbe  limitation  of  the  action  de- 
pends upon  tbe  authority  that  plaintiff  bad 
to  make  the  latter  indorsement  The  wit- 
ness having  testified  that  there  bad  been  two 
payments  made  as  indicated  by  these  in- 
dorsements, and  tbat  the  latter  represented 
defendant's  Interest  in  a  com  crop  raised  on 
bis  grandfather's  estate,  he  was  asked:  "You 
simply  wrote  on  tbe  back  of  this  note,  'Paid 
on  com  $2,'  did  yon?"  to  wblcb  be  answered: 
"He  bad  an  agent  tbere,  a  brother,  L.  E. 
Sloan.  There  was  no  administrator;  the 
beirs  were  all  of  age,  and  this  com  crop — " 
But  seemingly  before  he  had  completed  his 
answer  he  was  again  asked:  "Did  L.  B. 
Sloan,  his  agent  have  authority  and  Instract 
you  to  credit  this  two  dollars  as  a  part  pay- 
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ment  <hi  this  note?"  to  which  qnestlon  an 
objection  was  Interposed  as  Incompetent, 
Irrelerant,  and  Immaterial.  ThU  was  sus- 
tained, and  the  coorf  s  mling  is  assigned  as 
error.  There  is  a  possible  assumption  in  the 
question  that  L.  B.  Sloan  was  the  agent  of 
the  defendant,  but  otherwise  it  was  not  sub- 
ject to  the  objection  for  Incompetency  or 
Irrelevancy.  It  was  an  Inquiry  aa  to  his 
authority  to  direct  the  credit,  and  as  to 
whether  he  Instructed  it  to  be  made.  It  was 
significantly  leading,  however,  and  coming, 
as  it  did,  without  any  previous  attempt  to 
show  the  alleged  agency  In  the  nsoat  way, 
we  cannot  say  that  th««  was  error  In  am- 
talning  the  objection. 

It  was  further  developed  that  witness 
had  written  to  defendant  from  Indiana  re- 
garding the  corn  crop,  that  be  (witness)  had 
purchased  It,  and  that  defendant's  share  or 
interest  therein  amounted  to  two  dollars,  and 
that  he  had  received  an  answer  from  him  but 
that  It  did  not  specify  anything  In  regard  to 
the  two  dollars,  whereupon  the  Inquiry  pro- 
ceeded as  follows:  "Q.  Tou  have  no  letter, 
then,  regarding  the  payment  of  the  two  dol- 
lars? A.  No;  I  have  not  Q.  Did  you  have  a 
talk  with  defendant  regarding  that  two  dol- 
lars? A.  No,  sir.  He  was  In  Oregon,  and  I 
was  In  Indiana.  Q.  At  the  time  you  gave 
credit  on  this  note  did  you  write  any  letter 
to  the  defendant  telling  him  what  you  had 
done,  and  asking  him  If  it  was  agreeable  to 
him?  A.  Yes,  sir;  I  did.  Q.  When  was 
this  when  you  so  addressed  a  letter  to  him? 
A.  About  the  16th  of  October.  Q.  What 
year?  A.  1901.  Q.  Did  you  know  what  his 
post-offlce  address  was  at  the  time  you  ad- 
dressed the  letter?  A.  I  did.  Q.  What  was 
his,  post-offlce  address?  A.  North  Powder, 
Oregon.  Q.  Yon  may  explain  to  the  Jnry 
how  you  addressed  the  letter.  In  what  way 
did  you  write,  if  yon  wrote  to  him — on  a 
piece  of  paper  Inclosed  In  an  envelope?  A. 
I  wrote  him  a  business  letter.  Q.  The  let- 
ter that  you  say  that  you  wrote  him  about 
the  16th  of  October?  Tou  may  tell  the  Jury 
in  what  way  you  wrote  him;  that  is,  in  what 
way  you  got  the  letter  to  him?  A.  I  wrote 
a  letter,  and  placed  it  in  an  ordinary  sized 
envelope,  addressed  It  to  B.  L.  Sloan,  North 
Powder,  Oregon,  with  my  return  on  the 
upper  left  hand  corner,  P.  V.  Sloan,  Maren- 
go, Indiana,  and  traced  a  United  States  post- 
nge  stamp  In  the  upper  right  hand  comer, 
and  placed  It  Is  the  postofflce  at  Marengo. 
Q.  Was  tliat  letter  ever  retnmed  to  yon? 
A.  No,  sir." 

An  agenf  s  authority  from  a  principal  can- 
not be  proven  by  bis  own  statements  that 
he  Is  sadi  agent,  and,  to  let  in  proof  of  his 
acts  or  concessions  with  a  view  to  binding 
the  principal,  it  Is  essential  that  the  agency 
should  be  first  shown.  Connell  v.  McLough- 
lln,  28  Or.  280, 42  Pac.  218;  Wilgbt  t.  Brans, 


63  Ala.  108;  Scott  v.  Crane.  1  Oonn.  25& 
Bat  tids  does  not  answer  the  contentton  of 
counsel  here,  which  Is  that  the  evidence  la- 
troduced  was  sufficient  to  go  to  tbe  Jury 
from  which  they  might  reasonably  Infer  that 
defendant  acquiesced  in  or  ratified  the  In- 
dorsement made  by  iriaintifl  up<m  the  note. 
Unquestionably  the  defendant  could  erpress- 
ly  have  assented  to  the  plaintiff's  act  In  mak- 
ing the  appropriation  of  his  prcq>erty  or  mon- 
ey In  part  payment  of  the  note  and  the  in- 
dorsement ot  the  same  tlvereon,  which  would 
have  been  an  approval  and  tantamount  to  a 
ratification  of  the  plaintlfTs  acts,  thongb 
unauthorized  in  the  first  Instance.  It  la  also 
true  that  defendant  might  have  given  assoit 
to  the  unauthorized  acts  of  the  plaintiff  by 
implication,  as  if  the  plaintiff  bad  Informed 
the  defendant  In  person  unequivocally  of 
what  he  had  done  with  his  ppopwty,  and  de- 
fendant had  said  nothing,  but  allowed  tbe 
transaction  to  remain  for  a  considerable 
length  of  time  without  objection  or  protest 
especially  if  bis  silence  had  influenced  plaln- 
tur  to  change  his  position  to  his  disadvan- 
tage. So  It  is  in  a  case  like  the  present,  If 
It  is  true  that  the  plaintiff  wrote  the  defend- 
ant soon  after  his  receipt  of  defMidanfa 
property  and  its  Indorsement  upon  the  note, 
and  ttrfd  him  candidly  and  fully  of  what  he 
had  done,  and  tbe  def^idant  remained  si- 
lent, thereby  lulling  plaintiff  Into  repose  for 
a  greater  length  of  time  than  would  other 
wise  have  been  given,  then  his  silence  oag&t 
to  be  taken  as  an  acquiescence  In  what  bad 
been  done,  and  a  ratification  of  the  miaa- 
thorlzed  acts  of  the  plaintiff  In  the  first  in- 
stance. Persons  do  not  usually  remain  si- 
lent when  they  are  put  Into  possession  of 
tbe  knowledge  that  thdr  property  is  being 
appropriated  without  warrant  or  right  and 
converted  to  the  use  of  another,  and  silence 
thereafter  for  a  considerable  length  of  time 
with  full  knowledge  of  the  facts  would  Indi- 
cate, In  some  measure  at  least,  an  assent  to 
what  had  taken  place,  and  therefore  a  rat- 
ification of  the  unauthorized  act. 

We  are  Impressed  that  the  testimony 
above  noticed  should  have  gone  to  the  Jury 
for  their  consideration  aa  to  whether  there 
was  an  acquiescence  In  or  ratification  of  the 
acts  of  the  plaintiff  in  appropriating  defend- 
ant's proi>erty  and  making  the  Indorsement 
of  the  same  upon  the  note.  There  Is  Si  pre- 
sumption, disputable  In  character,  that  a  let- 
ter duly  directed  and  mailed  was  received  In 
the  regular  course  of  the  mail  (B.  &  C.  Comp. 
S  788,  sobd.  24),  and  it  was  competent  for 
the  jury  to  have  considered  this  in  connec- 
tion with  the  other  testimony  bearing  upon 
the  case. 

The  Judgment  of  the  circuit  court  will 
therefore  be  reversed,  and  the  cause  re- 
manded for  such  other  proceedings  u  may 
seem  proper 
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TINSLBT  T.  LOMBARD. 
(Sniweme  Ooort  of  Oregon.    Dec.  19,  1904.) 

HOBTOAOU— mOBITT— rOBK)X.08UBB— UlUTA.- 
TIONS-^IOHT  TO  PLEAD. 
1.  Wbere  a  first  mort^gee  sued  to  foreclose, 
and  joined  ihe  holder  of  a  second  mortgage  as  a 
party,  and  tbe  latter  did  not  contest  plaintiff's 
claim  nor  his  right  of  priority,  bot  filed  a  cross- 
complaint  for  foreclosure  of  his  mortga*ge  as  a 
Bubsequent  lien,  there  was  no  privity  between 
plaintiff  and  such  second  mortgagee  sufficient  to 
entitle  plaintiff  to  plead  the  statute  of  limita- 
tions to  the  tatter's  mortgage. 

Appeal  from  Cflrcult  Oonit,  Wallowa  Coun- 
ty; Robert  WnfetTi,  Judge. 

Action  by  F.  P.  Tinaley  against  B.  M.  Lom- 
bard. From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.  Reversed. 

*  J.  O.  McAllister  and  wife  gave  a  mortgage 
to  the  Lombard  Investment  Company,  pro- 
vidingt  among  other  things,  that  the  mort- 
gagora  should  pay  the  taxes  on  the  mort- 
gaged iiremlses.  but  If  not  so  paid,  then  that 
the  mortgagee  might  pay  the  same  end  add 
the  amount  thereof  to  the  mortgage  debt. 
SubseQuently  the  morl^age  and  the  obliga- 
tions which  it  was  given  to  secure  were  duly 
assigned  and  set  ovot  to  the  plaintiff.  On 
the  same  day  of  the  execution  of  plalntifTs 
mortgage  McAllister  and  wife  gave  two  otli- 
er  mortgages  to  the  Lombard  Investment 
Company,  covering  the  same  premises,  one 
of  them,  however.  Including  a  10-acre  lot  ad- 
ditloual,  which  mortgages  and  the  obllga- 
Uona  secured  thereby  have  since  come  into 
the  bands  of  the  defendant,  Lombard,  by  due 
assignment  and  transfer.  The  plaintiff  In- 
stituted this  suit  to  foreclose  his  mortgage, 
TTifiiting  Lombard  a  party  defendant  with  oth- 
ers. Among  other  altegatlonB  of  the  com- 
plaint is  the  foUowhig:  "That' the  defend- 
ants herein  have  or  claim  to  Imve  some  right, 
title,  or  Interest  in  or  to  the  said  premises, 
the  nature  of  which  is  to  plaintiff  unknown; 
but  whatever  the  same  may  be.  It  is  inferior 
ia  right,  and  subsequent  in  tlm^  to  the 
oiortgage  lieu  of  this  plaintiff  upon  said 
premises."  Without  denying  or  in  any  man- 
ner controverting  any  of  the  allegations  of 
the  complaint,  Ixmbard  interposed  two  fur- 
ther and  separate  answers,  which  he  denom- 
inates "cross-complaints,"  setting  up  his 
mortgages,  which  be  prays  shall  be  declared 
Hens  upon  the  premises  described  In  plain- 
tifTs  mortgage,  second,  subsequent,  and  sub- 
ject to  such  mortgage,  but  a  first  lien  upon 
the  10-acre  lot  not  included  therein;  that  de- 
fendant's said  mortgages  be  foreclosed;  and 
that  tile  equities  of  the  parties  be  adjusted, 
and  the  assets  marshaled  accordingly.  Plaln- 
ticr  demurred  to  these  answers  on  the  ground 
that  defendant  had  not  commenced  bis  suits 
to  foreclose  within  the  time  limited  by  the 
Cede  of  Civil  Procedure,  which  draiurrers 
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were  sustained,  and,  defendant  refusing  to 
plead  furtlier,  a  decree  was  entered  for  plain- 
tiff, foreclosing  all  right  or  interest  of  the  ds- 
fraidant  in  the  premises  comiwlaed  in  i^aln- 
tlfl's  mortgage,  tn»m  which  be  appeals. 

D.  W.  Sheahan.  for  appellant  J.  A.  Bur- 
l^h,  for  respondflDt. 

WOLVEBTON.  3.  (after  sUting  the  facts). 
The  question  Involved  la  whether  the  plain- 
tiff is  In  a  position  to  set  up  the  statute  of 
timltationB  as  a  bar  to  defendant's  foreclo- 
sures. The  defendant  Is  not  controverting 
any  right  that  plaintiff  Is  seeing  to  main- 
tain, but  Is  aiming  only  to  have  Ills  mort- 
gages ftHVclosed  in  the  same  suit  with  the 
plaintiff's,  completely  subordinating  his  al- 
leged liens  upon  the  premises  described  in 
plaintilFg  mortgage  and  bis  rights  th«enn- 
der,  to  those  ta  the  plaintiff.  So  tba^  as  to 
the  right  of  priorltT  of  liens,  whether  toi  the 
principal  sums  or  for  Interest,  or  for  taxes 
paid,  there  Is  absolutely  no  dispute  or  con- 
test. Such  being  the  case,  plaintiff  cannot 
make  use  of  the  statute  of  llmltaUons  to  cut 
off  defendant's  rights  of  suit  The  right  to 
interpose  the  statute  of  UmitatlonB  Is  a  privi- 
lege, personal  to  the  debtcw,  that  may  be 
availed  of  by  others  only  when  th^  stand  In 
the  relation  of  privity  of  estate  to  the  deb^ 
or,  as  a  subsequent  porchaseir  or  incumbran- 
cer of  the  legal  title,  or  are  tai  privity  with 
the  claim  or  demand,  or  have  succeeded  to 
or  may  be  said  to  occupy  the  place  of  the 
debtor,  as  executor  or  administrator,  and  the 
llfc&  And  the  pleader  must  show  that  it  is  a 
bar  as  between  the  parties  to  the  debt.  Cer- 
tainly no  person  who  is  not  injured  by  tiie 
enforcement  of  the  demand  can  be  heard  to 
Insist  upon  the  plea.  2  Plngr^,  Mort  I 
1575;  Wood.  Limitations  (3d  Bd.)  |  41;  Grat- 
tan  V.  Wiggins,  23  Cal.  16;  Coster  Brown, 
23  Cal.  142;  Cartwrlght  v.  Cftrtwright  68 
111.  App.  74;  Board  v.  Presbyterian  Church, 
19  Wash.  455,  53  Pac.  6n;  Ewell  v.  Daggs, 
108  V.  S.  143,  2  Sup.  Ot  408,  27  L.  Ed.  682; 
Sanger  v.  Nightingale,  122  U.  B.  176,  7  Sup. 
Ct  1109,  30  L.  Ed.  1105;  Blair  v.  Silver 
Peak  Mines  (O.  0.)  84  Fed.  737;  Hanchett 
V.  Blair,  100  Fed.  817,  41  C.  C.  A.  76.  Now, 
the  plaintiff  here  sustains  no  such  relatitm 
to  the  defendant  appealing,  nor  la  he  in 
privity  with  the  claims  or  demands  that  de- 
fendant Is  seeking  to  have  declared  liens  up- 
on the  premises  Involved.  But  conceding,  as 
defendant  does,  that  plaintiff's  lien  Is  prior 
and  superior  In  time  and  right  to  his,  the 
plaintiff  cannot,  through  the  right  of  the 
debtor,  bar  the  the  defendant's  right  of 
foreclO!ture  in  this  suit. 

The  decree  of  the  circuit  conrt  wit)  there- 
fore be  reversed,  the  demnrr»!«  orerroled, 
and  the  cause  remanded  for  such  other  and 
further  proceedings  as  may  seem  proper. 
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STATE)  T.  BREAW. 

(Sapreme  Court  of  Oregon.    Dec.  10,  1904.) 

OBUaNAL  LAW— SPEEDY  TBIAL^EBHB  —  COH- 
TIIT  UA  KOB— D  ISlOSaAI^DIS- 
CBmON— BEVIKW. 

1.  Const  art.  1,  S  10,  declares  that  jastice 
shall  be  administered  without  delay;  B.  &  C. 
Cotnp.  i  1559,  provides  that  if  a  defendant 
whose  trial  haa  not  been  postponed  on  his  ap- 
plication, or  by  his  consent,  be  not  brought  to 
trial  at  the  next  term  of  the  court  in  which  the 
indictment  is  triable,  after  it  is  found,  the  court 
must  order  the  indictment  dismissed,  except  for 
cause;  and  B.  &  C.  Gomp.  {  1379,  Kives  the 
court  authority  to  postpone  a  criminal  case  to 
another  term  on  the  statement  of  the  district 
attorney.  Ileld,  that  the  words  "next  term,"  as 
used  in  section  1559,  excluded  the  current  term 
at  which  the  indictment  was  fonnd,  and  hence 
defendant  was  not  entitled  either  to  a  trial  or 
dismissal  at  that  term. 

2.  The  action  of  a  trial  court  in  postponing 
the  trial  of  a  criminal  case  to  another  term  on 
the  statement  of  the  district  attorney,  as  author- 
ixed  by  B.  ft  C.  Comp.  1379,  cannot  be  re- 
viewed except  foe  abuse  of  discretion. 

Appeal  from  Circuit  Court,  Baker  Coimty; 
Robert  Eakln,  Judge. 

(?€orge  W.  Breaw  was  indicted  for  forgery, 
and  from  an  order  denying  his  motion  for  an 
immediate  trial  on  certain  of  the  Indictments 
at  the  term  at  which  they  were  returned,  or 
for  the  dismissal  thereof,  he  ai^»eal8.  Af- 
flrnied. 

John  Ii.  Rand,  for  appellant  A.  BL  Orav- 
ford.  Atty.  Gen.,  and  J.  O.  Wilson,  for  the 
State. 

BEAN,  J.  This  is  an  appeal  from  an  order 
refusing  to  dismiss  an  Information  in  a  crim- 
inal action,  under  section  1559  of  the  Code, 
which  reads  as  follows:  "If  a  defendant  In- 
dicted for  a  crime,  whose  trial  has  not  been 
postponed  upon  his  application  or  by  his  con- 
Bent,  be  not  brought  to  trial  at  the  next  term 
of  the  court  in  which  the  Indictment  Is  tri- 
able, after  it  Is  found,  the  court  must  order 
the  Indictment  to  be  dismissed,  unless  good 
cause  to  the  contrary  be  shown."  The  de- 
fendant was  arrested  In  August,  1903,  and 
held  to  await  the  action  of  the  grand  jury,  at 
the  next  term  of  the  Baker  county  circuit 
court,  fbr  the  ^Imes  of  embeEzIement  and 
forgery.  On  the  first  day  of  the  tram  the  dis- 
trict attorney  filed  nine  informations  against 
falm  for  for^ry.  He  was  tried  and  acqnltted 
on  two  of  them,  and  moved  for  a  trial  on  the 
others  at  the  same  term,  or  the  dismissal 
thereof.  This  motion  was  overruled,  and  the 
causes  continued  until  the  next  term,  without 
the  reasons  for  such  continuance  being  enter- 
ed of  record.  From  the  order  In  one  case  be 
appeals,  and  there  is  a  stipulation  that  the 
others  shall  abide  the  result 

The  defendant's  position  Is  that  under  the 
statute  he  was  entitled  to  a  dismissal  of  the 
Information  against  him  if  be  was  not  tried 
at  the  same  term  of  the  court  at  which  it  was 
found,  unless  good  cause  to  the  contrary  was 

f  L  Sm  Grlnlaal  Law,  vol.  U,  OanL  Dls.  i  Itti, 


shown  by  the  iffosecutlon,  and  that  sndi 
cause  should  appear  in  the  record.  Section  u 
of  article  1  of  the  state  Constitution  declares 
that  Justice  shall  be  administered  without  de- 
lay, which  is  substantially  the  same  as  soar- 
anlyiiig  to  a  def^dant  in  a  criminal  action 
a  speedy  trial.  The  statute  quoted  Is  Intend- 
ed to  iffeserre  this  right  by  prescribing  a  def- 
inite and  uniform  rule  for  tbe  gaidance  of 
courts  in  their  practice,  but  we  do  not  think 
It  means  that  the  trial  shall  take  place  at 
the  same  term  at  which  the  Indictmait 
found  or  the  Information  filed.  The  bn- 
goage  is  tluit  the  court  must  order  tbe  in- 
dictment dismissed  if  the  trial  has  not  been 
pos^oned  on  the  application  or  by  the  con- 
sent of  the  defendant  unless  he  la  brought 
"to  trial  at  the  next  term  of  the  court  la 
which  tbe  Indictment  Is  triable,  after  It  is 
found."  eto., '  which  clearly  means  the  next 
following  tenn,  and  not  the  current  onfc 
The  interpretation  of  tbe  statute  should  be 
reasonable,  adapted  to  the  objects  to  be  at- 
tained, and  to  the  preservation  of  the  rights 
of  the  state  and  <tf  the  accused.  It  would 
be  unreasonable  to  hold  that  a  term  of 
court  Just  dosing  at  the  time  an  indictment 
is  returned  should  be  regarded  as  tbe  "n^ 
term"  after  it  was  fotrad,  so  as  to  Impose 
upon  the  state  the  charge  of  vexatious  or 
oppressive  delay  If  the  trial  Is  not  had  at 
term.  If  tbe  term  Just  cloring  Is  not 
to  be  counted,  upon  what  principle  can  a 
term,  any  part  of  which  has  expired,  be 
Included?  How  much  of  a  term  should  re- 
main to  entitle  It  to  be  counted  as  a  term? 
And  who  shall  determine  this  question? 
Evidently  the  statute  was  intended  to  es- 
tablish a  uniform  rule  applicable  to  all  cases 
alike,  and  by  the  words  "next  term"  to  ex- 
clude the  current  term  from  tbe  computa- 
tion. 12  Qyc.  502;  Bell's  Case,  7  Grat  «6: 
Sands  V.  Commonwealth.  20  Grat  800;  Ochs 
V.  People,  25  111.  App,  379;  Stewart  t.  State. 
13  Ark.  720. 

This  conclusion,  of  course,  does  not  affect 
the  duty  of  the  prosecution  or  the  right 
of  a  defendant  in  a  criminal  action  to  a 
trial  as  soon  after  tbe  Information  or  In- 
dictment Is  filed  as  the  prosecution  can 
with  reasonable  diligence  prepare  for  tbe 
trial,  and  the  delays  growing  out  of  the  es- 
tablished method  of  procedure  will  permit: 
but  he  Is  not  entitled  to  a  dismissal  of  the 
Indictment  under  the  section  referred  to. 
although  he  Is  not  tried  at  the  term  at  which 
the  information  Is  filed  against  him,  and  no 
cause  for  the  delay  appears  on  record.  Thp 
court  has  authority  to  postpone  a  trial  or 
a  criminal  cause  until  another  day  in  tht^ 
same  term,  or  to  another  term,  upon  the 
statement  of  the  district  attorney  (B.  ft  C. 
,C6mp.  8  1379).  and  Its  action  In  so  do!iii: 
cannot  be  reviewed  on  appeal,  eiceiit  tor 
an  abuse  of  discretion.  State  v.  O'Neil,  I<" 
Or.  18S,  0  Pac.  284. 

The  judgment  of  the  court  below  la  af- 
firmed. 
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8TATB  r.  VAN  WATERS. 
<8npceme  Court  of  Wadiiiigton.  Dee.  23,  lOM.) 

CBIHINAL  LAW  —  BAPE  —  TBIAL— DELAY— DM- 

lUSSAL  JIT  BOBS  —  DISQUALIFICATION  — 

state's  ATTOBNBT— ASGDMEMIV-MISCONDUOI 

— oGBBEcnorr — appeal— becobd — bevibw. 

1.  Ballinger'B  Ann.  Codes  &  St  i  6910,  pro- 
▼idea  that,  If  do  indictment  or  information  be 
filed  agaiDBt  a  person  held  by  a  magistrate  with- 
in SO  days,  tbe  prosecntion  must  be  dismissed 
unlew  Kood  cause  to  the  coatrai?  is  shown; 
section  6884  regnires  arraignment  after  the  fil- 
ing of  tbe  indictment  or  information,  bat  fixes 
no  time  therefor ;  and  section  6911  declares 
that,  if  tbe  defendant  whose  trial  is  not  post- 
poned on  his  own  application  be  not  brought  to 
trial  within  60  days  after  the  indictment  or  In- 
formation is  filed,  the  proceeding  against  him 
most  be  dismissed  nnless  good  cause  be  shown 
to  tbe  ■  contrary.  Held,  that  whore  29  days 
elapsed  between  the  time  defendant  was  held  to 
answer  and  the  time  the  information  was  filed, 
and  he  pleaded  to  such  information  on  the 
forty-fifth  day  after  it  was  filed,  and  was  not 
brought  to  trial  until  the  sixty-third  day  there- 
after, but  the  record  failed  to  show  when  he 
was  arraigned,  the  refusal  of  the  court  to  dis- 
miss the  proceedings  for  delay  In  arraignment 
for  such  length  of  time  that  he  was  onable  to 
prepare  for  trial  within  60  days  after  the  in- 
formation was  filed,  was  not  reversible  error. 

2.  Ballinger'B  Ann.  Codes  &  St.  S  6911,  pro- 
vides that,  if  a  defmdant  whose  trial  is  not 
postpone!  on  hts  own  application  be  not  brought 
to  trial  within  60  days  after  the  indictment  or 
information  is  Sled,  tbe  proceeding  against  him 
must  be  dismiased  unless  good  cause  to  tbe  con- 
trary be  shown.  H^d,  that  where  defendant 
moved  for  discharge  imder  each  statnte,  which 
was  denied,  and  the  record  falls  to  ^ow  the  or- 
der of  tbe  court  setting  the  cause  for  trial  or 
the  proceedings  had  at  that  time,  it  will  be  pre- 
sumed on  appeal  that  the  order  was  regular 
and  on  sufficient  cause;  the  question  of  what 
constitutes  good  cause  for  delay  being  within 
the  discretion  of  the  trial  court. 

3.  Under  a  statute  permitting  the  state  to  in- 
dorse the  names  of  witnesses  on  the  information 
at  any  time  before  trial,  as  the  court  may  by 
rule  or  otherwise  prescribe,  where  the  record 
simply  disclosed  an  application  in  writing  to 
indorse  names  of  certain  witnesses  on  the  In- 
formation, its  service  on  defendant,  and  the  or- 
der of  the  court  entered  on  the  day  preceding 
the  trial  granting  the  application,  there  was 
no  showing  of  an  abuse  of  the  trial  court's  dis- 
cretion in  the  premises. 

4.  Under  a  statute  permitting  the  state  to  in- 
dorse names  of  witnesses  on  the  Information  at 
any  time  before  trial,  as  the  court  may  by 
rule  or  otherwise  prescribe,  an  order  granting 
tbB  state  soch  privilege  on  the  day  preceding 
the  trial  was  not  error. 

5.  In  a  prosecution  for  rape,  the  fact  that 
certain  jurors  impaneled  to  tiy  defendant  had 

fireviously  tried  and  convicted  another  for  a 
ike,  but  disconnected,  offense  committed  on 
the  person  of  defendant's  prosecuting  witness, 
did  not  disqualify  them  to  try  defendant. 

6.  Defendant's  remedy  to  correct  miscondaet 
of  the  state's  attorney  In  argument  is  to  move 
tbe  trial  court  to  act  in  the  matter,  and  except 
to  tbe  court's  refusal  to  do  so,  and  not  by  excep- 
tion to  the  statement  made  by  the  attorney. 

7.  Where  misconduct  of  the  state's  attorney 
consisted  in  commenting  on  something  outside 
the  record  In  his  argument,  it  was  sufficiently 
cured  by  a  rebuke  from  the  court  and  an  instruo- 
tion  to  the  jury  to  disregard  the  same. 

■  8.  The  Supreme  Court  on  appeal  has  no  pow- 
er to  reduce  or  modify  a  sentence  imposed  which 
is  within  the  discretion  of  the  trial  court 


1     See  Jury,  vol.  81,  Ceat  Dig.  f  430. 
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A^teal  from  Bupwlor  Gonrt,  King  Comity: 
W.  R.  Bell,  Jadge. 

Frank  Yan  Waters  was  convicted  of  rapft, 
and  be  appeals.  Affirmed. 

Wlnsor  ie  Hadley.  for  appellnnt  W.  T. 
Soott  and  Hcarmon  W.  Graven,  fOr  tbe  State. 

FULLBRTON,  C.  J.  The  appellant  was 
tried  upon  an  informatloQ  charging  blm  with 
the  crime  of  rape  committed  "upon  tbe  per- 
son of  a  female  child  tmder  the  age  of  con- 
sent, found  guilty  of  such  crime,  and  senten- 
ced to  imprisonment  for  a  term  of  25  years  in 
the  state  penitentiary. 

From  the  record  it  appears  that  the  appel- 
lant was  held  to  answer  for  the  crime  char- 
ged by  a  committing  magistrate  on  the  16tb 
day  of  June,  1903,  that  an  information  was 
filed  against  him  on  the  15th  day  of  July, 
1903,  that  he  pleaded  not  guilty  to  the  infor- 
mation on  August  29,  1903,  and  that  he  was 
brought  to  trial  on  September  16,  1903.  The 
record  does  not  make  It  appear  at  what  time 
he  was  arraigned,  nor  does  It  show  when  the 
cause  was  set  for  trial,  nor  the  proceedings 
I  had  at  that  time.  At  the  time  the  plea  was 
taken,  the  appellant  filed  a  written  motion 
asking  for  a  dismissal  of  the  proceediugs 
against  him  on  the  grounds  (1)  that  he  was 
not  brought  to  trial  within  60  days  after  the 
information  was  filed  against  him;  and  (2) 
because  he  had  not  been  arraigned  until  more 
than  60  days  afto*  his  arrest;  and  (3)  be- 
cause he  had  been  confined  in  jail  more  than 
60  days  without  trial.  This  motion  the  court 
overruled.  At  the  trial,  after  thejnry  had 
been  selected  and  sworn,  tbe  motion  was  re- 
newed, although  In  a  little  different  form 
from  the  written  motion;  the  appellant  claim- 
ing that  he  had  not  been  arraigned  In  time 
to  fairly  prepare  for  trial  and  be  tried  with- 
in 60  days  after  the  informntiou  had  been 
filed  against  him.  This  motion,  was  also 
overruled,  and  these  rulings  constitute  the 
first  error  assigned. 

The  Code  (section  6910,  Ballinger's)  pr<^ 
vldes  that  when  a  person  Is  held  to  answer 
by  a  committing  magistrate.  If  no  indictment 
or  Information  be  filed  against  him  within  30 
j  days,  the  court  mnst  order  the  prosecution 
!  dismissed,  unless  good  cause  to  the  contrary 
I  t>e  shown.    It  also  provides  (section  6884) 
'  that  he  must  be  arraigned  after  the  filing  of 
the  Indictment  or  information,  but  no  time 
la  fixed  within  which  snch  arraignment  must 
take  place.    By  section  6911  It  la  provided 
that  If  the  defendant,  whose  trial  la  not  post- 
poned on  bia  own  application,  be  not  brought 
to  trial  within  60  days  after  the  indictment 
or   information   is   filed,   the  proceedings 
against  him  must  be  dismissed,  unless  good 
I  cause  to  the  contrary  be  shown,   A  compari- 
son of  the  dates  above  given  will  show  that 
29  days  elapsed  between  the  time  the  defend- 
ant was  held  to  answer  and  the  time  the 
Information  was  filed  against  him,  that  he 
pleaded  to  tbe  Information  on  tbe  for^-flfth 
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day  after  It  was  fl)ed,  and  was  brought  to 
trial  on  the  aix^-thlrd  day  thereafter. 

The  appellant  first  urges  that  he  was  «iti- 
tled  to  a  dismissal  on  his  motion,  both  under 
the  terms  of  the  statute  and  the  general  rules 
governing  the  practice  in  like  cases,  but  we 
thlnb  the  record  shows  no  error  in  the  court's 
rulings  in  that  regard.  The  only  ground  ten- 
able tor  dismissing  the  prosecution  at  the 
time  the  written  motion  was  filed  was  that 
there  bad  been' a  delay  In  the  arraignment 
of  the  appellant  for  such  a  length  of  time 
that  he  was  unable  to  prepare  for  trial  with- 
in 60  days  from  the  time  the  Information 
was  filed,  and  was  thereby  denied  the  bene- 
fit of  the  statutory  prorislon  granting  him 
that  right  But  there  Is  not  sufficient  In  the 
record  to  enable  tis  to  review  these  orders  In 
.this  respect  As  we  have  stated,  tlie  record 
does  not  show  at  what  time  the  appellant 
was  arraigned,  and  this  court  cannot  pre* 
sume  that  it  was  delayed  b^nd  a  reason- 
able time  or  that  no  sufficient  cause  appear- 
ed for  sncb  delay.  To  make  a  claim  of  errw 
of  this  kind  revlewabte  In  this  court,  the 
appellant  most  bring  up  enough  of  the  record 
to  ahow  what  was  before  tbe  trial  court  when 
bis  motion  was  denied.  To  show  tliat  the 
Informatltm  was  filed  on  a  cotain  d^.  and 
that  he  pleaded  on  another  and  a  later  day. 
Is  not  enough.  It  may  be  that  a  sufficient 
cause  Intervened  to  warrant  the  delay,  and 
it  will  be  BO  presumed  unless  the  contrary 
appears.  In  matters  In  which  the  trial  court 
is  vested  with  dlscretloB,  error  is  never  pre- 
sumed, but,  to  be  availably  must  appear  on 
the  face  of  the  reooxi. 

The  same  conclusion  must  follow  the  mllng 
on  the  motion  made  after  tbe  trial  bad  beoi 
entered  npoa  True,  It  appeared  that  the 
trial  was  commenced  more  than  60  days  after 
the  Information  had  been  filed.  But  the  stat- 
ute does  not  make  this  an  absolute  ground 
for  dismissal;  It  requires  a  dismissal  only 
where  good  cause  to  the  contrary  la  not 
Bhowa  The  question  of  what  constltutea 
good  cause  Is  one  primarily  for  the  discre- 
tion of  the  trial  court,  to  be  reviewed  here 
only  In  cases  of  abuse.  To  so  review  sncb  an 
order  this  court  must  have  the  whole  record. 
A  showing  that  fbece  was  a  delay  beyond  the 
statutory  period  is  not  sufficient;  it  must 
appear  ^t  no  sufficient  cause  for  the  delay 
was  shown  In  the  trial  court  As  the  record 
here  fails  to  show  tbe  order  of  the  court  set- 
ting the  cause  for  trial,  or  the  proceedings 
had  at  that  time.  It  most  be  presumed  that 
tbe  order  was  regular,  and  was  made  upon 
Bufflclent  cause.  The  motion  to  dismiss  waa 
therefore  prop«rly  denied. 

It  is  next  assigned  that  tbe  court  ttneO.  bx 
permitting  tbe  state  to  Indorse  on  the  Infor- 
mation names  of  additional  witnesses  for  the 
state  on  tbe  day  before  the  trlaL  The  statute 
on  this  subject  permlte  tbe  state  to  Indorse 
the  names  of  witnesses  on  the  Information  at 
any  time  before  trial,  as  the  court  may  by 
rule  or  otherwise  prescribe^  The  record  be- 


fore us  shows  simply  an  application  in  writ- 
ing to  Indorse  certain  names  of  witnesses  ojx 
the  information,  its  service  upon  the  appel- 
lant, and  the  order  of  the  court,  entered  on 
the  day  preceding  the  trial,  granting  tbe 
application.  From  all  that  is  shown  here,  it 
seems  to  us  that  there  was  not  even  a  de- 
parture from  the  strict  rule  of  the  stetute; 
much  1^  was  there  such  a  departure  as  to 
amount  to  an  abuse  of  discretion  sufficiently 
gross  to  require  a  reversal  of  the  cause. 
I  Moreover,  this  court  has  repeatedly  held  sim- 
ilar orders  of  the  trial  courts  not  to  be  error. 
State  V.  Lee  Doon,  7  Wash.  308.  34  Pac.  1103; 
I  State  V.  John  Port  Townsend,  7  Wash.  462, 
,  35  Pac.  367;  State  v.  Boklen,  14  Wash.  403, 
'  44  Pac.  889;   State  v.  Kelly,  14  Wash.  702, 

45  Pac.  38;  Stete  v.  Holedger,  15  Wash,  443, 

46  Paa  652;  Steto  r.  Lewis,  81  Wash.  615, 
72  Paa  121. 

It  appears  that  one  Patchen,  at  some  time 
^or  to  tbe  trial  of  the  appellant,  had  been 
tried  and  convicted  of  a  like  offense  commit- 
ted upon  the  person  of  tbe  prosecuting  wit- 
ness in  this  case.  Certain  Jurors  in  attend- 
ance on  the  court,  who  had  sat  .  on  tbe  panel 
that  bad  convicted  Patchen,  were  called  as 
I  trial  jurors  on  the  trial  of  tbe  appellant 
I  These  were  ctiallaiged  for  cause  by  the  ap- 
{  pellant  for  the  reason  that  they  bad  sat  as 
t  Jurors  In  the  former  case.  Tbe  challenge 
!  was  denied  by  tbe  court,  and  Its  ruling  Is 
assigned  as  «Tor.  There  are  cases  which  hold 
tliat  a  person  who  has  sat  as  a  Juror  on  the 
trial  of  a  defendant  is  disqualified  to  sit  on 
the  trial  of  bis  oodefendant  The  rule  is 
founded  on  tbe  principle  that  the  second  trial 
Is  but  a  retrial  of  the  same  offense,  and  that 
a  Juror  who  has  beard  and  rendered  a  verdict 
In  tbe  first  trial  must  necessarily  have  an 
opinion  as  to  the  guilt  or  innocence  of  tlie 
accused.  But  no  such  ctmdltlon  appears  In 
tbe  case  before  na.  Tboe  were  two  distinct 
and  separate  crimes,  committed  at  different 
times,  having  no  relation  one  with  the  other, 
save  tbat  they  were  of  the  same  character 
and  ven  committed  on  the  same  person.  A 
Juror  who  had  been  convlnoed  of  the  guilt  of 
the  defendant  In  tbe  first  could  not  from  that 
fact  alone,  have  any  knowledge  or  opinion  as 
to  the  guilt  or  Innocence  of  the  defendant  in 
the  second,  and,  of  course,  would  not  be  dis- 
qualified for  that  reason.  We  do  not  ttilnk 
the  court  committed  error  In  its  ruling. 

In  the  course  of  bis  argument  to  the  Jury 
the  prosecuting  attorney  called  attention  to 
the  <q)enlng  stetement  of  counsel  fOr  the  ap- 
pellant to  the  ^ect  ihey  would  prove  the 
^ipellant's  good  character,  and  steted  that 
no  witnesses  to  that  ^fect  had  been  jso~ 
duced.  The  appellant  excepted  to  the  state- 
ment, and  contends  here  that  the  conduct  of 
the  prosecution  was  so  prejudicial  that  tbe 
trial  court  should  have  granted  a  new  trial. 
But  If  the  remai^c  was  i;»rejufUclal— a  QDe»- 
tlon  we  do  not  decide— we  think  tiM  awel- 
lant  has  not  brou^it  It  bm  tbr  review.  Tbe 
remedy  to  correct  misconduct  of  counsel  is  to 
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move  the  trial  court  to  act  In  tbe  matter,  and 
except  to  Its  refusal  so  to  do  If  It  does  so 
refuse;  It  Is  not  enough  merely  to  except  to 
tbe  supposed  misconduct  State  t.  Regan,  8 
Wasb.  506,  S6  Pac.  472;  State  t.  Bailey,  31 
Wash.  89,  71  Pac.  715.  Another  statement 
made  by  the  prosecuting  officer  was  excepted 
to  also,  but  the  court  rebuked  counsel  for 
digressing  from  the  record,  and  toM  the  Jury 
to  disregard  the  remark.  The  fault  of  the 
remark  lay  In  the  fact  that  It  was  a  comment 
ou  something  outside  of  the  record,  and  we 
think  It  was  sufficiently  cured  by  the  state- 
ment of  the  court 

It  Is  next  urged  that  the  evidence  was  in- 
suffldent  to  sustain  the  verdict  but  on  this 
point  we  do  not  find  that  the  record  leaves 
the  question  In  doubt  On  all  the  principal, 
issues  there  was  the  direct  evidence  of  the 
prosecutlug  witness,  corroborated  by  her  com- 
panion, and  It  seems  to  us  also  a  very  sub- 
stantial admission  on  the  part  of  the  defend- 
ant himself.  This  clearly  was  evidence  suf- 
ficient to  make  a  case  for  tbe  Jury,  in  which 
body  rested  tbe  dntr  of  determlDlng  Its  tmtii 
or  falsehood. 

The  sentaice  Imposed  by  the  court  while 
within  the  limitations  of  the  statute,  seems 
to  us  unnecessarily  severe  in  the  light  of  the 
evidence.  If  we  felt  that  It  was  within  our 
recognized  powers,  we  would  direct  a  modifi- 
cation of  It  reducing  the  period  to  five  years. 
But  our  Investigation  led  us  to  doubt  the  au- 
thority of  an  appellate  court  to  reduce  or 
modify  a  sentence  which  Is  within  the  dis- 
cretion of  tbe  trial  court  to  impose,  and  we 
mention  the  matter  here  in  the  hope  It  may 
aid  the  appellant  in  Inducing  tbe  pardoning 
power  to  exercise  Its  clemency  in  his  behalf 
after  he  has  served  a  reasonable  time 

Xlw  judgment  li  affirmed. 

HADLET,  DUNBAR,  ANDBBS,  and 
MOUNT,  JJ.,  concur. 


In  re  THOMPSON. 
(Supreme  Court  of  Washington.   Dea  22, 1904.) 
UOKNsaS  —  OCC1TPATION8  —  EXAUIITATIOR  — 
DKirriarTBT — STiTUTE — VALIDITT — DBLl- 

OATiOK  or  ij:oiblativs  powsb. 

1.  Tbe  practice  of  dentistry  is  an  occupation 
which  the  Legislature  has  a  right  to  regulate. 

2.  Seas.  Laws  1808,  e.  55.  p.  90,  requiring 
any  person  desiring  to  practice  dentistry  to  file 
his  name  with  an  appUcatioQ  for  examination 
with  the  State  Board  of  Dental  Bxaminera.  and 

E resent  himself  at  the  next  meeting  of  the 
fftrd  thereafter  to  undergo  an  examination,  and 
providing  that  no  person  shall  be  eligible  unless 
he  be  of  good  moral  character,  and  shall  present 
to  the  board  a  diploma  from  some  dental  col- 
lege in  good  standmg,  and  give  satiafacto^  evi- 
dence of  his  rightful  possession  of  it  and  tbat 
all  persons  passing  the  examination  shall  be 
registered  as  licensed,  and  receive  a  certificate 
signed  by  the  president  and  secretary  of  said 
board,  is  not  nnconstitntional  as  oonforring  leg- 
islative poww  on  the  board. 
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8.  The  condition  that  the  applicant  must  be 
poaaessed  of  a  diploma  from  some  dental  roll«f;e 
In  good  standing  is  not  invalid  or  unreasonable. 

Application  by  E.  G.  Tbompsun  for  writ  of 
habeas  corpus.   Writ  denied. 

John  R.  Parker  and  E.  J.  Brown,  fbr  peti- 
tioner. Fr^ont  Campbell,  Charles  O.  Bates, 
and  Walter  M.  Harvey,  for  respondent  Sam- 
uel R.  Stern,  for  tbe  State. 

MOUNT,  J.  Application  for  writ  of  habeas 
corpus.  Petitioner  was  convicted  of  the 
crime  of  practicing  dentistry  without  having 
first  obtained  a  certificate  authorizing  blm  to 
practice  dentistry  wltbln  the  state.  He  pros- 
ecutes this  writ  claiming  that  the  dental  act 
under  which  he  was  convicted  Is  unconstitu- 
tional because  (1)  it  Is  In  derogation  of  bis 
personal  rights,  (2)  that  It  has  attempted  to 
delegate  arbitrary  legislative  power  to  tbe 
tKMtrd  of  dental  examiners,  and.  (3)  because 
the  act  provides  that  no  applicant  shall  be 
eligible  to  take  an  examination  before  said 
board  unless  he  has  a  diploma  from  a  dental 
college.  We  shall  conalda  these  qnesttons 
in  the  order  stated. 

1.  The  right  to  pursue  a  lawful  occupation 
is,  of  course,  conceded,  but  there  are  certain 
occnpationB,  in  themselves  lawful,  which  are 
subject  to  legislative  restriction  and  regula- 
tion for  tbe  preservation  of  comfort  health, 
and  life.  It  is  now  generally,  If  not  univer- 
sally, held  that  the  practice  of  dentistry  is 
one  of  the  occupations  reasonably  falling 
within  the  legislative  right  of  regulation. 
This  court  recently  so  held  In  State  ex  rel. 
Smith  V.  Board  of  Dental  Examiners,  31 
Wash.  492,  72  Pac.  110,  whi<di  was  a  case 
involving  the  oonstltutlonaltty  ct  the  act  In 
question  in  this  case. 

2.  The  act  in  so  far  as  it  ii  subject  to  at- 
tack upon  the  other  points.  Is  as  follows 
(Sess.  Laws  1893,  c.  56,  p.  90):  "Sec.  4. 
Any  person  or  persons  seeking  to  practice 
dentistry  within  the  state  of  Washington,  or 
to  own,  operate  or  cause  to  be  operated,  or 
to  run  or  manage  a  dental  office  or  place  for 
the  practice  of  dentistry  In  the  state  of 
Washington  after  the  passage  of  this  act 
shall  file-  his  or  her  name,  together  with  an 
application  for  examination,  with  the  secre- 
tary of  the  State  Board  of  Dental  Exam- 
iners, and  at  the  time  of  making  such  appli- 
cation shall  pay  to  the  secretary  of  the  board 
a  fee  of  $25.  and  present  him  or  herself  at 
the  first  regular  meeting  thereafter  of  said 
board  to  tmdergo  examination  before  that 
body.  No  person  shall  be  eligible  for  such 
an  examination  unless  he  or  she  shall  be  of 
good  moral  character  and  shall  present  to 
said  board  his  or  her  diploma  from  some 
dental  college  in  good  standing  and  give  sat- 
isfactory evidence  of  Ue  or  her  rfghtful  pos- 
session of  the  same.  •  •  •  All  persons 
successfully  passing  such  examination  shall 
be  registered  as  licensed  dentists  in  the  board 
register  as  hereinafter  provided,  and  also 
receive  a  certificate,  said  certlHcate  to  be 
signed  by  tbe  president  and  secretary  of  aaU 
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board  •  •  *."  The  dental  board  Is  au- 
thorized by  this  act  to  examine  all  appll- 
canta  for  certlflcates.  To  be  eligible  to  this 
examination  the  applicant  muat  posaeafl  a 
good  moral  character,  and  prearat  a  diploma 
from  some  dental  college  in  good  standing, 
and  give  evidence  of  the  lawful  possession  of 
such  diploma.  No  power  of  legislation  ia 
conferred  by  the  act  upon  the  dental  board, 
unless  it  may  t>e  'sald'  that  the  rules  which 
the  board  have  adopted,  or  may  adopt,  are 
arbitrary  and  unauthorized.  There  Is  noth- 
ing In  the  record  before  us  to  indicate  that 
the  dental  board  have  adopted  any  rules  ar- 
bitrary or  otherwise;  but,  assuming  that  the 
board  have  adopted  some  rules — as  they  cer- 
tainly must  In  order  to  properly  determine 
the  good  character  of  the  applicant  and  the 
good  standing  of  the  college  Issuing  his  di- 
ploma, and  to  conduct  the  examinations  upon 
subjects  reasonably  required  In  that  profes- 
sion— we  must  assume  in  this  proceeding  that 
such  rules  are  reasonable  and  within*  the 
scope  and  purview  of  the  act  That  the 
board  may  adopt  unreasonable,  unwarrant- 
ed, or  purely  arbitrary  rules  for  the  exam- 
ination of  applicants  cannot  be  presumed  to 
defeat  the  act.  Unless  the  act  Ifself  Is  void, 
arbitrary  or  void  rules  made  without  authori- 
ty of  the  act  cannot  render  It  so.  The  rem- 
edy of  petitioner  for  an  abuse  of  the  pow- 
ers of  the  dental  board  Is  not  an  attack  upon 
the  act  creating  the  board,  but  must  be 
found  in  some  appropriate  proceeding  to  re- 
view the  conduct  of  the  board. 

In  the  case  of  Ex  parte  Whitley,  decided 
by  the  Supreme  Court  of  California  In  July 
of  this  year,  and  reported  In  77  Paa  879, 
that  court,  speaking  to  this  point,  said:  "Up- 
on tlie  other  point — that  the  power  conferred 
on  the  board  is  of  such  a  character  as,  If  ex- 
ercised arbitrarily,  It  will  be  beyond  the  pow- 
er of  the  court  to  control  It — it  may  be  said 
that  petitioner  does  not  seem  to  have  applied 
to  the  court  on  any  complaint  that  the  board 
has  taken  such  arbitrary  action.  He  has  not 
complained  to  any  court  that  the  board  has 
unjustly  and  arbitrarily  dealt  with  him,  but 
be  Is  here  contending  that  the  law  Is  uncon- 
stitutional, and  that  ■  under  it  Mb  right  to 
practice  is  not  subject  to  action  or  determina- 
tion by  {he  board  at  all.  If  be  has  been  un- 
justly and  arbitrarily  dealt  with,  and  should 
apply  to  the  courts  for  redress,  it  will  be 
doubtless  found,  as  is  stated  in  Dent  v. 
West  Virginia,  129  U.  S.  124,  9  Sup.  Ct  234, 
S2  L.  Ed.  623,  where  the  same  objection 
was  raised  as  to  i>ower  conferred  on  the 
board  of  medical  examiners  of  West  Vir- 
ginia, that  *if.  In  the  proceedings  under  the 
statute,  there  should  be  any  unfair  or  un- 
just action  upon  the  part  of  the  board  in  re- 
fusing him  a  certificate,  we  doubt  not  that 
a  remedy  would  be  found  In  the  courts  of  the 
state.'  Beetz  v.  Michigan,  188  U.  S.  605,  23 
8up.  Ct  300,  47  L.  Ed.  663;  Wisconsin  v. 
Chittenden,  112  Wla.  689,  88  N.  W.  587." 
The'  caa*  of  Ex  part*  Whitley,  supra,  la  di- 


rectly in  point  In  this  case,  and  diacnsaes  and 
decides  every  point  presented  here  by  peti- 
tioner adversely  to  his  contention. 

S.  If  we  are  correct  In  our  concloslOQ  that 
the  Legislature,  in  the  exerdse  of  Its  police 
power,  has  authority  under  the  state  and 
federal  ConstitntloiM  to  regulate  the  practice 
of  dentistry  within  the  state  by  reasonable 
rules,  it  follows  tliat  the  Legislature  may 
provide  that  an  applicant  must  be  possessed 
of  a  diploma  from  some  dental  college  in 
good  standing.  There  Is  nothing  unreason- 
able In  this  requirement  nor  in  the  other  re- 
quirements named  In  the  act  Such  diploma 
ia  evidence  of  the  ability  of  the  applicant  to 
practice  dentistry.  It  Is  not  conclusive  of 
such  ability,  and  tiie  dental  board  may  there- 
fore provide  reasonable  mles  for  determin- 
ing the  actual  ablllly  of  the  applicant  Ex 
parte  Whitley,  supra,  and  cases  th^e  dted. 

We  therefore  conclude  that  the  act  is  not 
violative  of  any  constitutioaal  provialon  sug- 
gested. The  writ  la  ihmXan  denied. 

rULLBRTON,  C.  J.,  and  HADLBX,  DUN- 
BAB,  and  ANDJSBS,  JJ..  concur. 


In  re  AUBRT. 

(Supreme  Court  of  Washington.   Dec:  20,  1904.) 

CONSTITDTIONAL  LAW— POLICE  FOWXS— BEGU- 
■  LATION  or  OCCUPATIONS. 

1.  The  trade'  of  a  horsesboer  is  not  a  subject  ' 
of  regulation  under  the  police  power  of  the  state 
as  a  business  concerning  and  directly  affectiog 
the  health,  welfare,  and  comfort  of  its  inbabi- 
tants;  and  hence  Sess.  Laws  1901,  p.  116,  c. 
67,  providing  for  the  ezaminatloa  uid  registra- 
tion of  horseahoMS  In  certain  dties,  is  ancoo- 
stitutional,  as  an  illegitimate  exendse  of  sudi 
power. 

2.  The  act  also  deprives  dtlBens  of  their  libei^ 
tj  and  property  without  due  process  of  law, 
and  denies  t»  them  the  aQual  protection  ol  the 
laws. 

Petition  by  Bonald  Aobry  for  writ  of 
habeas  corpus.  Petition  granted*  and  peti- 
tioner discharged. 

H.  F.  Norris  and  Vance  &  Mitchell,  for 
petitioner.  Fremont  Campbell,  Charles  O. 
Bates,  and  Walter  11.  Harvey,  for  respond* 
uit 

PBB  OURIAH.  nils  Is  an  original  ap- 
plication. Instituted  In  this  court  by  the  pe- 
titioner for  a  writ  of  habeas  corpus.  From 
the  record  it  appears  that  the  petitioner  is 
a  dtizen  of  the  state  of  Washington,  resid- 
ing at  the  dty  of  Tacoma  therein,  where  he 
has  resided  for  14  years  last  past;  that  dur- 
ing Boeh  time  he  has  pursued  and  practiced 
the  trade  and  occupation  of  a  blacksmith  and 
horseefaoer,  on  which  trade  solely  be  depmds 
for  Uie  llvellbood,  support,  and  maintenance 
of  himself  and  his  family;  that  he  was  ar- 
rested at  the  city  of  Tacoma  on  the  17th 
day  of  December.  1903.  by  one  Martin  Qar^ 
ret  a  constable  for  ntcoma  prednet  and 
imprisoned  and  detained  1^  hbn  on  a  crlm- 
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inal  warrant  Issued  by  one  O.  B.  OrUBn,  & 
Justice  ot  tbe  peace  In  and  for  Tacoma  inre* 
dnct,  charts,  him  with  barinc  practiced 
the  trade  of  a  master  borseshoer  tor  hire 
without  complTlns  with  the  proTislon  of  the 
act  ot  March  11,  1901,  rating  to  muter 
boraeshoers.  Tbe  complaint  on  which  tb* 
warrant  of  arrest  was  issued  is  as  tollows: 
"That  on  or  about  the  22d  day  of  August, 
A.  D.  1903,  in  the  conn^  ot  Pierce,  in  the 
Btate  of  Washington,  tbe  aboTe-named  do* 
fendant,  Bonald  Anbry.  and  tbere  be> 
ing.  did  vnlawfolly  and  knowingly  violate 
and  neglect  to  comply  with  the  'jHwIslona 
of  the  act  of  tbe  Legislature  of  the  state  of 
Washington  ^titled  'An  act  requiring  horse- 
Bboers  In  the  cities  of  the  first,  second  and 
third  Ydasaes  of  this  state  to  pass  an  exam- 
ination, and  providing  for  a  board  of  exam- 
iners In  Bold  cities,  and  providing  a  penalty 
for  the  violation  of  tbe  provisions  of  this 
net;  and  repealing  an  act  entitled  "An  act 
requiring  borseaboers  to  pass  an  examina- 
tion, and  providing  for  a  board  ot  examiners" 
ai^roved  March  13,  1809^'  approved  March 
U,  1801.  in  this:  That  the  said  Bonald  Au- 
bry,  ttien  and  tbere  being,  did  milawfally 
and  knowingly  practice  horseabo^ng  as  a 
master  borseshoer  for  hire,  In  tbe  dty  of 
Tacoma.  said  county  and  state,  said  dty  be- 
ing a  dty  ot  tbe  first  class,  and  wlttaont 
registering  aa  aoch  In  accordance  with  the 
provisions  of  said  act;  contnur  to  fbrm  ot 
the  statute  In  such  cases  made  and  provided, 
and  against  tiie  peace  and  dignity  oS  the 
state  of  Washington.  Wherefore  said  com- 
plainant prays  that  the  said  defendant  may 
be  arrested  and  dealt  wltii  accordliiv  to  law." 
Tbe  main  contention  of  relator's  counsel  Is 
that  the  above  enactment  under  which  pe- 
titioner was  arrested  and  held  in  costody  fay 
respondent  Is  unoonstttntimial,  and  void  unr 
der  the  provisions  of  both  the  state  and  fed- 
eral Constltatlons,  in  that  It  dqslvee  rdatiw 
of  bla  liberty  and  pnqtertr  wltlioat  dne  pro> 
cess  of  law,  and  denies  to  him  tlie  equal 
protection  of  the  laws.  The  enactment  In 
question  Is  found  In  the  Session  Laws  of 
Washington  of  1901,  p.  116,  c.  07.  and  Is  en- 
titled "An  act  requiring  hwaesboras  In  dties 
of  the  first  second  and  tblnl  classes  In  this 
stete  to  pass  an  examination,  and  providing 
tor  a  board  of  examlnras  In  said  cities,  and 
providing  a  penal^  for  tbe  violation  of  tbe 
provisions  of  this  act  and  rapealing  an  act 
entitied  'An  act  requiring  horsesfaoas  to 
pass  an  examination,  and  providing  for  a 
board  of  examlnen»*  approved  March  18. 
1899."  Beetlons  1  and  2  of  this  act  provide 
for  the  registration  of  master  and  journey- 
man horsesboers  In  dties  ot  tbe  dasses  above 
named.  Section  8  provides  for  the  issuance 
of  certificates  to  snch  horsesboers.  Section 
4  provides  that:  "In  every  dty  afltected  by 
this  act  tbne  aball  be  appointed  a  board  of 
examiners  consisting  of  one  veterinary  and 
two  master  borseshoers  and  two  Journeyman 
horsesboers  which  shall  be  called  'horse- 


sboers board  of  examiners,*  who  shall  be 
residents  of  sudi  dty,  and  whose  duty  It 
shall  be  to  cany  out  the  provisions  of  this 
act  and  shall  have  a  power  to  fix  a  stendard 
of  examlnattons  to  test  the  qualifications  of 
appllcante.  Tbe  manbers  of  said  board  shall 
be  appointed  by  tbe  mayor  of  such  dty.  and 
tbe  term  ot  office  shall  be  five  (fi)  years,  ex- 
cept tbat  tbe  membow  of  8a|d  board  first  ap- 
pointed shall  hold  office  for  the  term  of  one, 
twot  three,  four  and  five  years,  as  designated 
by  tbe  mayor  and  until  ttadr  snccesson  shall 
be  duly  appointed.  The  boud  of  examiners 
shall  have  a  regular  pltfee  of  meeting  and 
shall  hold  sessions  for  the  purpose  <tf  «- 
amintog  appllcante  desiring  to  practice  borse- 
sbodng  as  mastw  or  Journeyman  bOTsesboers 
In  each  dty  affected  by  this  act,  not  later 
than  three  days  after  ai^llcations  have 
been  presented  to  tbem.  and  shall  grant  a 
cwtlflcato  to  any  person  showing  himself 
qualified  to  practice,  and  tbe  board  shall  re- 
cdve  as  compensation  a  fee  not  exceeding 
ten  91<f)  doUarn  from  each  p«son  examined. 
Three  members  of  said  board  shall  constitute 
a  quorum."  Section  6  provides  for  tbe  pay- 
ment of  a  registration  fee  <^  50  cente  to  tbe 
dty  treasurer  of  the  dty  in  which  applicant 
may  desire  to  r^slster.  Section  6  prescribes 
penalties  for  the  violation  ot  the  provisions 
of  tbe  act  Article  1,  I  8,  of  onr  slate  Ck>n- 
stitntlon,  provides  that  "no  person  albail  be 
derived  of  life.  Ilber^.  or  pn^erty  without 
due  process  of  law."  Tbe  fourteenth  amend- 
ment of  the  ObnsHtutlon  of  tiie  United  States 
contains  a  similar  provision,  and  further 
prescribes  tiiat  no  state  shall  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws.  The  following  quota- 
tion Is  taken  from  the  brief  of  the  counsel 
for  petitioner.  Aubry:  **We  admit  In  the 
outset  tbat  the  state  has  power  to  tax  all 
trades  and  occupattona,  and  that  this  power 
Is  only  limited  by  tbe  constitutional  require- 
ment tbat  Ito  ex«clse  shall  tall  upon  all  dU- 
lens  of  like  das*  and  similar  conditions 
equally.  We  deny  that  the  Legtelature  can 
license  for  purposes  purely  of  regulation  and 
restraint  or  iwohlbltion  any  oi  the  nsua], 
ordinary,  and  harmless  occupations  of  life." 

Respondent's  counsel  argue  tbat  the  act 
under  omslderatlon  should  be  upheld  as  a 
legitimate  and  pmpa  exercise  of  the  police 
power  of  tbe  state,  and  not  upon  tbe  theory 
that  this  law  was  enacted  for  the  purinses 
of  raising  Kvenne.  Tb^  say:  "That  It  Is 
within  the  police  power  of  tbe  state  to  re- 
late such  ocn^wtlons  or  business  mterprlses 
as. may.  If  unrestricted  In  tbdr  exerdae,  be 
Injurious  to  the  public  health,  safety, 
morals,  or  genoral  wdfare,  even  though  they 
may  be  perfectly  lawfuL"  State  v.  Cterey,  4 
Wash.  424,  80  Paa  720,  waa  a  case  where 
tbe  defendant  vras  prosecuted  and  convicted 
for  practldng  medldne  without  bavli^  first 
obtained  a  license  tor  audi  purpose  pursuant 
to  the  statutes  of  this  stats.  Laws  188&- 
90,  p.  114,  c  6.  That  enactment  was  ens- 
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talned  by  tbie  court  as  a  proper  exercise  of 
the  police  power  inherent  in  the  state.  In 
the  opinion  of  the  conrt  In  that  case  the  fol- 
lowing language  was  used:  "The  practice 
of  medicine  and  surgery  is  a  vocation  that 
very  nearly  concerns  the  comfort,  health, 
and  life  of  every  person  in  the  land.  Physi- 
cians and  surgeons  have  committed  to  their 
care  the  most  important  Interests,  and  it  is 
an  almost  imperious  necessity  that  only  per- 
sons possessing  skill  and  knowledge  should 
be  permitted  to  practice  medicine  and  sur- 
gery." In  the  case  of  State  ex  rel.  Smith  t. 
Board  of  Draital  Examiners,  81  Wash.  492, 
72  Pac.  110,  we  held  that  the  laws  of  this 
state  relating  to  the  practice  of  dentistry 
(Sess.  Laws  1901,  p.  314.  c.  152,  amendli^ 
the  dentistry  act  of  1893,  p.  88.  S5)  fell 
within  the  exercise  of  the  police  power  of 
this  state,  and  hence  were  not  unconstitu- 
tional on  the  ground  of  infringement  of  In- 
dlTidnal  rights.  At  page  497  in  this  volume 
(31  Wash.,  page  111,  72  Pac.)  It  Is  observed 
In  the  opinion  of  the  court  that:  "The  wis- 
dom of  such  regulations,  pertaining  not  only 
to  dentistry,  but  also  to  the  practice  of  medi- 
cine and  surgery,  is  apparent.  It  Is  of  the 
highest  importance  to  the  state  that  suffer- 
ing and  afflicted  humanity  shall  not  be  sub- 
jected to  the  care  and  treatment  of  unlearn- 
ed and  unskilled  persons.  In  its  effort  to 
prevent  snch  a  misfortune  to  Its  people,  the 
state  may  adopt  a  standard  for  the  test  of 
fitness  to  engage  In  the  work  of  what  should 
be  a  learned  profession."  No  argument  Is 
needed  to  show  that  the  practice  of  the 
above  professions  is  closely  related  to  the 
health  and  comfort  and  welfare  of  the  peo- 
ple. In  fact.  It  is  a  matter  of  common 
knowledge  that  the  practice  of  medicine  and 
surgery  by  unskilled  parties  may  seriously 
affect  or  endanger  the  very  life  of  individ- 
uals treated  or  operated  upon.  The  exercise 
of  the  police  power  by  the  state  within  Its 
proper  sphere  Is  well  calculated  to  promote 
and  safeguard  the  public  welfare  and  sub- 
serve the  best  Interests  of  society.  But  this 
power,  however  comprehensive  It  may  be  un- 
der our  fundamental  law.  has  Its  limitations. 
In  Re  Jacobs,  98  N.  Y.  108,  110,  SO  Am.  Rep. 
636,  Earl,  J.,  says:  "The  limit  of  the  vower 
cannot  be  accurately  defined,  and  the  courts 
have  not  been  able  or  willing  definitely  to 
circumscribe  It  But  the  power,  however 
broad  and  extensive,  Is  not  above  the  Con- 
stitution. •  •  •  Qen^ally,  It  Is  for  the 
Legislature  to  determine  what  laws  and  r^- 
ulatlons  are  needed  to  protect  the  public 
health  and  secure  the  public  comfort  and 
safety,  and,  while  its  measures  are  calcu- 
lated, intended,  convenient,  and  appropriate 
to  accomplish  these  ends,  the  exercise  of  Its 
discretion  is  not  subject  to  review  by  the 
courts.  But  they  must  have  some  relation 
to  these  ends.  Under  the  mere  guise  of  po- 
lice regulations  personal  rights  and  private 
property  cannot  be  arbitrarily  Invaded." 
Again,  ta  16  Wall.  36^  87,  21  U  Ed.  S94 


(Slaughter-Honse  Cases),  Mr.  Justice  Field 
(^nerves:  "AH  sorts  of  restrictions  and  bur- 
dens are  Imposed  under  It  [the  police  pow- 
er], and  when  these  are  not  in  conflict  with 
any  constitutional  prohlbltionB  or  funda- 
mental principles  they  cannot  be  successful- 
ly assailed  in  a  Judicial  trIbnuaL  •  •  • 
But  under  the  pretense  of  prescribing  a  po- 
lice regulation  the  state  cannot  be  po-mltted 
to  encroach  upon  any  of  the  just  lights  of 
the  dtlzen,  which  the  Constitution  intended 
to  secure  against  abridgment"  It  may  be 
stated  as  a  general  principle  of  law  that  It 
la  the  prcMnce  of  the  Legislature  to  deter- 
mine whether  the  conditions  exist  which 
warrant  the  exercise  of  this  power,  but  the 
question  what  are  the  subjects  of  its  exer- 
cise is  clearly  a  Judicial  question.  One  may 
be  deprived  of  his  liberty,  and  his  constitu- 
tional rights  thereto  may  be  violated,  with- 
out the  actual  imprisonment  or  restraint  of 
his  person.  **Liberty,"  In  its  broad  sense,  as 
understood  In  this  country,  means  the  right 
not  only  of  freedom  from  actual  servitude, 
imprisonment  or  restraint,  but  the  right  of 
one  to  use  his  faculties  in  all  lawful  waya. 

I  to  live  and  work  when  he  will,  to  earn  his 

■  livelihood  in  any  lawfnl  calling,  and  to  pur- 
sue any  lawful  trade  or  avocation.  All 
laws,  thK%fore,  which  Impair  or  trammel 
these  righte — ^whlch  limit  liim  In  his  choice 
of  a  trade  or  profession — are  Infringements 
upiHi   his   fundamfflital   rights  of  liberty, 

'  which  are  under  constitutional  protection. 

I  In  People  v.  Warden  of  City  Prison,  144  N. 
Y.  529,  39  N.  E.  686,  27  U  R.  A.  718.  the 
court  held  that  chapter  002.  p.  1148,  Lawa  of 
1892  of  the  state  of  New  Ywk,  which  pro- 
vided for  the  creation  of  a  board  tw  the  ex- 
amination of  plumbers,  and  which  prohibited 
any  person  to  exercise  the  calling  of  a  mas- 
ter plumbo:  without  passing  an  examination 
before  such  board,  was  a  valid  exercise  of 
the  police  power,  tor  the  reason  that  the 
work  of  plumbing  is  essential  to  the  comfort 
and  health  of  the  Inhabitants  of  dtles. 
This  decision  was  rendered  by  a  divided 
court  Three  members  of  the  above  court 
dissented.  Justice  Peckham,  who  after- 
wards became  an  associate  Justice  of  the 
Supreme  Court  of  the  United  States,  dellv- 
ereA  a  strong  dissenting  opinion,  in  whidi 
the  following  language  occurs;  "The  L^- 
Islature  might  probably  provide  for  a  sani- 
tary inspection  of  plumbing  work,  and  thus 
secure  a  kind  of  work,  as  to  Its  syston  and 
sufficiency,  which  might  fairly  be  said  to 
tend  towards  the  protection  of  the  health  of 
the  general  public.  But  the  trade  of  the 
practical  plumber  is  not  one  of  the  learned 
professions,  nor  does  snch  a  tradesman  bold 
himself  out  in  any  manner  as  an  expert  In 
the  science  of  'sanitation,'  nor  Is  any  such 
knowledge  expected  of  him;  and  this  act, 
when  practically  enforced,  may  or  may  not 
exact  it  of  him."  Assuming,  for  the  pur- 
poses of  the  present  controversy,  that  tbe 
proposlttons  announced  by  the  majority  of 
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fbe  Mart  In  the  New  Tork  case  last  dted 
are  good  law,  still  we  think  that  there  Is  a 
marked  distinction  between  the  business  of 
plombers  and  that  of  horseshoers  In  the  mat- 
ter of  the  pnranlt  of  their  respective  aroca- 
tions  to  dtlea.  The  pInmber*B  business  may 
concern  and  directly  affect  the  health,  wel- 
fare, and  cmnffHTt  of  the  Inhabitants  who 
have  occaMm  to  call  sndi  aerrlcea  into  ac- 
tl<Hi  In  the  commnnlty  in  which  he  plies  hla 
TocatifHi,  while  the  pnrsult  ot  the  trade  of 
a  borseahoer  tinder  ordinary  circumstances 
and  normal  ocmditloiis  would  bare  no  snch 
effect  The  Supreme  Conrt  of  the  United 
States  in  Allgeyer  r.  lionlalana.  166  U.  S. 
589,  17  Sap.  Ct  431,  41  L.  Ed.  832.  In  de- 
flnins  the  word  "liberty"  as  the  same  ap- 
pears in  the  foorteenth  amendment  of  the 
federal  Oonstitatl<Hi,  usee  this  language: 
"The  'liberty*  mentioned  in  that  amendment 
means  not  only  the  right  of  the  citizen  to 
be  free  from  mere  physical  restraint  of  bis 
person  as  by  incarceration,  but  the  term  is 
deemed  to  embrace  tbe  right  of  the  citizen 
to  be  free  in  the  enjoyment  of  all  his  facal- 
ties>  to  be  free  to  use  them  in  all  lawful 
ways,  to  lire  and  work  where  he  will,  to 
earn  his  livelihood  by  any  lawful  calling, 
to  pursue  any  livelihood  or  avocation;  and 
for  that  purpose  to  enter  into  all  contracts 
which  may  be  propw,  necessary,  and  essen- 
tial to  hla  carrying  out  to  a  successful  con- 
clusion the  purposes  above  mentioned."  The 
opinion  of  the  court  In  that  case  was  dellv- 
ered  by  Mr.  Justice  Pe<^ham,  who  wrote  the 
dissenting  opinion  in  People  v.  Warden  of 
City  Prison,  supra,  as  above  noted.  The 
only  cases  directly  upon  the  point  are  from 
Illinois  and  New  York,  in  each  of  which  an 
enactment  similar  to  tbe  one  here  In  ques- 
tlon  is  held  onconstltntional,  as  being  an  ar- 
bitrary int^ference  with  personal  liberty 
and  private  property  of  the  citizen  without 
due  process  of  law.  Bessette  v.  People,  193 
lU.  834.  62  N.  B.  215,  56  L.  R.  A.  658;  Peo- 
ple V.  Seattle  (Sap.)  89  N.  T  Supp.  198.  It 
seems  to  as  that  these  cases  state  the  cor- 
rect mle.  We  conclade,  therefore,  that  the 
act  complallied  of  cannot  be  sustained  as  a 
legitimate  exercise  of  the  police  power  under 
tbe  fundamental  law  of  this  state,  and  that 
tbe  prayer  of  petitioner  must  be  granted. 
Tbe  petitmer  is  discharged. 


STATB  T.  JOHNSON. 

<Snpremfl  Conrt  of  WashinstOD.  Dea  20, 1904.) 

XAJHSirr— CVinBITCB— ADMISSIBILITr  —  suin- 
OUmOT-^IfniOnCXNT— VABUNOB— 

quxsnons  n»  run. 

Lin  a  proBScntion  for  larceny,  iriwe  there 
was  evldoiee  that  defoidant  took  a  $20  gold 
piece  from  wltnesi^  person  while  they  were  to- 
gether in  B  room,  and  defendant  was  therenpon 
arrested,  forttker  testimony  that  about  half  an 
boor  after  the  arrest  the  policeman  and  wit- 
ness returned  to  the  room,  and,  upon  search, 
found  a  $20  gold  piece  secreted  on  the  dresser. 


was  admlasible,  alUioogh  Hib  witness  could  not 
identify  tbe  particular  piece  of  money  as  his 
own. 

2.  Proof  showing  a  larceny  of  the  property  of 
one  Sliuter  Is  not  a  variance  from  an  indict- 
ment chaiging  larceny  of  the  property  of  one 

Shutter. 

3.  Evidence  held  sofflclent  to  snstaln  a  con- 
viction of  larceny  from  the  person. 

4.  The  credibility  of  a  witnev  is  for  the  jury. 

Appeal  from  Superior  Court,  King  County ; 
W.  R.  Bell,  Judge. 

Gad  Johnson  was  convicted  of  larceny,  and 
appeals.  Affirmed, 

Morris,  Southard  A  Shipley,  for  appellant 
W.  T.  Scott  and  Elmer  B.  Todd,  for  the  State. 

MOUNT,  J.  Appellant  was  convicted  of 
the  crime  of  larceny  from  the  person  of  one 
Henry  Sbuter.  It  Is  claimed  by  appellant 
that  the  trial  conrt  erred  In  permitting  evi- 
dence of  tbe  finding  of  a  $20  gold  piece  In  tbe 
room  in  which  the  larceny  is  alleged  to  have 
occurred.  The  prosecuting  witness  testified. 
In  substance,  that  he  was  with  the  appellant 
on  the  evening  of  February  16,  1903,  in  room 
No.  8  of  wtiat  Is  known  as  the  "Diamond 
House,"  in  Seattle;  that  the  appellant,  while 
sitting  on  his  knee,  put  her  iiand  into  bis 
pocket  and  took  a  $20  gold  piece  therefrom ; 
that  be  discovered  her  band  in  his  pocket, 
and  saw  the  money  in  her  band ;  that  he 
thereupon  demanded  that  she  return  It  to 
him,  which  she  refused  to  do ;  that  he  imme- 
diately sent  for  a  policeman,  who  arrested 
the  appellant  and  took  both  the  witness  and 
the  appellant  to  the  city  Jail ;  that  appellant 
at  the  time  of  the  arrest  stated  to  the  police- 
man that  she  had  not  taken  the  $20,  and 
that  she  did  not  have  any  money,  and  ttiat 
there  was  none  In  the  room.  Within  about 
half  an  hour  after  the  arrest,  the  policeman 
and  the  witness  returned  to  tbe  room,  and. 
upon  a  search,  found  a  $20  gold  piece  secret- 
ed on  the  dresser,  under  a  dresser  cloth.  The 
witness  could  not  identify  this  partlciilar 
piece  of  money  as  his  own.  The  gold  piece 
was  offered  In  evidence  and  received  over 
the  objection  of  the  appellant  This  evidence 
relating  to  the  gold  piece  was  a  circumstance 
which  tended  to  corroborate  tbe  witness,  and 
which  the  jury  bad  a  right  to  consider  along 
with  the  other  evidence  in  the  case.  Tbe 
weight  to  be  given  this  circumstance  was 
solely  for  the  Jury.  Tbe  court  did  not  err, 
we  think,  in  admitting  It,  or  In  refusing  up- 
on motion  to  strike  it  out 

Counsel  for  appellant  again  argue  that 
there  was  a  fatal  variance  between  the  in- 
dictmeut  and  the  proot  There  is  no  merit 
in  this  contention.  Tbe  Indictment  alleges 
that  "defendant,  willfully,  unlawfully,  and 
feloniously,  the  personal  property  of  one 
Henry  Shutter  •  •  •  did  take,  steal,  and 
carry  away,"  while  the  proof  shows  that  she 
took  tbe  property  of  Henry  Shuter.  It  will 
be  noticed  that  the  name  in  the  indictment 
is  speUed  with  a  double  "t,"  while  the  pros- 
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ecntlng  witness  said  tiiat  he  spelled  his  name 
wltb  tmt  one  ^t."  The  mle,  as  stated  In  1 
Bishop's  New  Grim.  Proc.,  at  section  688,  Is 
as  follows:  "The  law  not  regarding  orthog- 
raphy, no  harm  comes  from  misspelling  a 
name,  provided  It  Is  Idem  sonans  with  the 
true  spelling.  In  reason,  on  a  question  not 
much  discussed  in  the  hooks,  the  court  or 
Jury  should  determine  the  pronunciation  of 
the  misspelled  word  In  the  light  of  the  rule 
that,  of  two  or  more  not  unreasonable  Inter* 
pretatlons  of  an  Indictment,  the  one  shall  be 
adopted  which  sustains  the  proceeding,  so 
that.  If  the  mlsapelled  name  can  fairly  be  pro- 
nounced substantially  the  same  as  Is  the  true 
one,  there  la  no  variance.  Or.  as  expressed 
by  Stone,  J.,  'If  the  names  may  be  sounded 
alike  without  doing  violence  to  the  power  of 
the  lettera  found  In  the  variant  orthography, 
then  the  variance  Is  ImmaterlaL"*  Under 
this  rule  the  variance  In  this  case  was  Imma- 
terial. 

Appellant  also  contends  that  the  evidence 
Is  not  sufficient  to  sustain  the  verdict.  From 
what  we  have  stated  of  the  testimony  of  the 
complaining  witness,  it  is  readily  seen  that 
there  was  sufficient  evidence  to  go  to  the  ju- 
ry,  provided  the  witness  was  worthy  of  be- 
lief. This  was  a  question  entirely  for  the 
jury.  After  carefully  reading  all  the  evi- 
dence In  the  case,  we  are  not  disposed  to  dis- 
turb the  verdict 

There  is  no  error  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 

FULLERTON.  C.  J.,  and  HADLBT,  DUN- 
BAR, and  Af^DBRS.  JJ.,  concur. 


L0WN8DALE  et  ux.  v.  GRArS  HARBOR 

BOOM  CO. 

(Supreme  Court  of  Washington.   Dec.  16, 1904.) 

TBIAL  — COMMENTING  ON  EVIUENOE  —  B1BUI8- 
8I0N  OP  ISSUES— HABMLJSB  EBROB— BEVIBW 
— NAYZGABU  WATKB8— ILOATIIIO  lAGB. 

1.  The  constitntlonal  Inhibition  against  trial 

Judges  commenting  on  facts  la  instructing  the 
Jury  refers -only  to  disputed  facts,  and  not  to 
those  conceraing  which  there  Is  no  dispute  or 
which  ar«  admitted. 

2.  Where  plaintiff  on  the  trial  expressly  with- 
drew one  of  the  causes  of  action  alleged  In  the 
complaint,  the  fact  that  the  court.  In  submitting 
the  case  to  the  Jury,  stated  the  reaeons  for 
such  withdrawal,  did  not  amount  to  a  comment 
on  the  facts  In  the  case. 

S.  In  an  action  to  recover  for  the  use  of  land, 
abatement  of  a  nulBance,  and  other  relief,  where 
the  jury  failed  to  find  that  defendant  was  main- 
taining a  nuisance,  defendant  cannot  complain 
of  an  Instruction  submittrng  to  the  Jury  the 
question  of  nuisance. 

4.  One  has  a  right  to  use  the  channel  of  a 
navi^ble  stream  for  floating  logs  at  all  stages 
of  the  water,  and  such  use  when  the  water  is 
above  the  line  of  the  mean  high  tide  would  not 
be  a  use  of  adjoining  land,  if  the  land  itself  Is 
not  trespassed  on. 

S.l%e  admission  of  improper  evidence  Is 
harmless  where  the  facts  sought  to  be  shown 
thereby  ara  established  by  proper  undisputed 
evidence. 


6.  Where  there  Is  evidence  In  the  record  to 
Juitify  the  verdict,  the  reviewing  court  will  not 
aistnrb  It.  though  It  bs  of  opinion  that  the 
amount  found  rraches  tin  extreme  limit. 

Appeal  from  Superior  Gourt;  GhebaUfl 
County;  A.  B.  Rice,  Judge. 

Action  by  J.  P.  O.  Lownsdale  and  wife 
against  the  Gray's  Harbor  Bonn  Company. 
From  a  judgment  for  plalntUEi,  both  parttes 
appeal.  Affirmed. 

Ben  Sheeks  and  J.  B.  Bridges,  for  plain- 
tiffs. J.  O.  Cross  and  J.  W.  Robinson,  for 
defendant 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiffs  to  recover  from  defendant  cer- 
tain lands,  and  for  damages  thereto,  and  for 
rent,  and  for  the  abatement  of  an  alleged 
nuisance.  Tbe  allegations  of  l^e  complaint 
are  substantially  as  follows:  That  the  plain- 
tiOrs  are  husband  and  vrife;  that  on  tbe  7tb 
day  of  September,  1883,  they  w«re,  and  era 
since  have  been,  the  owners  of  tbe  southeast 
quarter  of  section  16,  township  18  north,  of 
range  11  west  of  the  Willamette  meridian, 
with  the  appurtenance;  that  during  all  of 
said  time  they  have  been  in  possession  of,  or 
entitled  to  tbe  posaesalon  ot,  said  premises, 
together  with  such  shore  lands  and  shore 
rights  as  are  a  part  of  and  contiguous  to  the 
property  above  described,  and  upon  and 
within  the  Humptullps  river  and  the  slough 
within  said  lands;  that  the  Humptullps  river 
Is  a  navigable  stream  for  many  miles  Inland, 
and  that  the  tide  ebbs  and  flows  in  the  river 
within  plalntltTs'  property;  that  the  river 
emptlra  into  Gray's  Harbor;  that  a  large 
slough  extends  Inland  from  the  said  river 
through  plaintiffs'  property,  and  that  the 
river  and  slough  are  valuable  tor  rafting 
sorting,  and  booming  of  saw  logs  and  other 
timber;  that  the  banks  of  tbe  river  and 
slough  within  plaintiffs'  lands  are  such  as  to 
furnish  protection  to  logs  and  timber  stored 
therein.  They  allege  further  that  on  Decem- 
ber 8.  1893,  tbe  plalntlCTs  owned  certain  Im- 
provements, consisting  of  houses,  piles,  and 
other  structures,  on  and  along  the  banks  of 
said  river  and  slough;  that  on* or  about  the 
said  day  the  defendant  unlawfully  and 
wrongfully  entered  upon  and  took  posaesalon 
of  portions  of  plaintiffs'  premises  aforesaid, 
adjoining  and  abatting  upon  tbe  said  river 
and  slough  within  plalntlUs'  lands,  and  their 
Improvements,  together  with  the  banks, 
shore  lands,  shore  lines,  and  shore  rights  be- 
longing thereto,  and  appropriated  the  same 
to  Its  own  use,  and  to  the  exclusion  of  the 
plaintiffs.  As  specifying  the  damages  suf- 
fered, plaintlfTs  allege  $800  to  be  a  reasonable 
sum  for  tbe  use  and  occupation  of  the  prem- 
ises by  the  defendant  for  tbe  year  ending 
January  1,  1898;  SMOO  for  the  use  and  oc- 
cupation of  the  premises  for  the  year  ending 
January  1,  1899;  91.400  for  the  use  and  occu- 
pation of  the  premises  for  the  year  ending 
January  1,  IdOO;  $1,500  for  the  use  and  occu- 
pation of  the  premises  for  tbe  year  ending 
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January  %,  1901;  S1.B0O  for  tbe  year  ending 
January  1, 1902;  and  $1,600  from  January  1, 
1902,  to  the  commencement  of  tbe  action. 
Plaintiffs  allege  that,  after  taking  possession 
of  plaintiffs'  property,  defendant  had  driven, 
and  constracted  along  and  against  tbe  banks 
of  tbe  rlrer  npon  plaintiffs'  premises  certain 
piling,  connecting  them  with  boom  sticks  and 
chains,  forming  a  boom,  and  that  at  all  times 
Bince  wrongfully  and  unlawfully  taking  poa- 
session,  and  at  the  date  of  the  commence-  i 
ment  of  this  action,  the  defendant  boom  com- 
pany was  using  tbe  west  bank  and  a  lai^ 
part  of  the  east  bank  of  the  rlrer,  and  both 
banks  of  the  large  slough  In  plaintiffs'  prem- 
ises, above  tbe  line  of  mean  high  tide,  as  the 
Bldea  of  defendant's  boom.    Plaintiffs  fur- 
ther allege  that  defendant's  boom,  construct-  ] 
ed  as  aforesaid,  caused  the  cnrrents  of  tbe  ; 
river  to  shift  and  to  wash  away  large  por-  | 
tlons  of  plaintiffs'  lands,  and  form  large 
gravel  beds  and  sand  bars  In  front  of  plain-  | 
tiffs'  property,  and  divert  tbe  stream  from  [ 
Its  natural  channel  within  the  boundaries  of  > 
I^tntlffs'  lands;   that  defendant  bad  cut,  { 
deepened,  opened,  and  extended  a  shallow  . 
slough  within  plaintiffs'  lands,  so  that  the  i 
water  In  tbe  Humptullps  river  was  turned 
Into  this  ^ongh,  and  was  cutting  a  cbannel 
across  plaintiffs'  lands,  so  as  to  greatly  dam- 
age the  lands.   As  a  basis  for  Injunctive  re- 
lief, they  allege,  in  addition  to  what  Is  above 
stated,  that  tbe  boom  company  so  construct- 
ed its  boom  within  the  river  and  slongh,  and 
■o  used  the  river  and  slongh  in  tbe  catching 
«nd  holding  of  saw  logs  within  plaintiffs' 
premises,  as  to  completely  obstruct  the  river 
and  slongh  from  bank  to  hank  for  many 
months  at  a  time  during  said  term  of  years; 
that  the  effect  of  such  obstruction  was  to  pre- 
vent the  use  of  the  river  or  slongh  aa  a  public 
highway,  and  to  prevent  tbe  plaintiffs  or  any 
one  else  from  using  the  said  river  or  slough 
for  floatage,  and  to  render  plaintiffs*  premises 
Inaccessible  by  water,  and  that  by  reason 
thereof  plaintiffs  had  "been  wholly  shut  off 
from  their  lands  and  deprived  of  the  use  of 
tbe  river  and  slongh  during  the  term  of  years 
mentioned  in  the  complaint;  that  the  defend- 
ant bad  thereby  created  and  maintained,  and 
was  maintaining,  a  nuisance  In  a  public  high- 
way within;  the  boundaries  of  plaintiffs' 
land,  to  the  special  injury  of  plaintiffs. 

The  defendant,  Gray's  Harbor  Boom  Com- 
pany, in  answer,  admits  its  corporate  eilrt- 
ence;  that  the  Homptnllps  river  Is  a  naviga- 
ble stream,  and  that  it  enters  Into  Cray's 
Harbor  at  or  near  tbe  south  line  of -the  lands 
described  In  plaintiffs'  complaint;  that  tbe 
large  slough  described  in  the  complaint  Is  a 
navigable  slough,  and  that  the  river  and 
slough  within  plaintiffs*  lands  are  valuable 
for  booming,  rafting,  floating,  and  storing 
logs;  that  there  are  many  million  feet  of 
timber  along  tbe  banks  of  the  Humptullps 
river,  and  in  the  territory  tributary  to  such 
river,  above  plaintiffs*  lands;  that  plaintiffs 
owned,  and  uow  own,  a  bouse  on  tbe  lands  I 


described  In  their  complaint,  used  by  the  de- 
fendant; and  that  It  has  at  all  times  re- 
fused to  pay  plaintiffs  any  rental  or  damages 
on  tiielr  alleged  causes  of  action.  Tbe  de- 
fendant admits  also  that  it  has  constructed, 
maintained,  and  operated  a  boom  in  the  river 
and  slongh,  and  has  used  tbe  river  and 
slough  within  the  boondaries  of  the  lands 
claimed  by  the  plaintiffs,  but  denies  that  It 
has  damaged, the  banks  of  plaintiffs*  lands 
In  any  manner  whatever,  denies  that  It  has 
used  the  plaintiffs'  lands  or  premises,  and 
denies  that  plaintiffs  are  entitied  to  recover 
from  defendant  damages  on  account  of  the 
use  and  occupation,  or  on  account  of  eroaiona, 
or  any  other  account,  and  denies  that  It  has 
constructed  or  opemted  its  boom  or  used  the 
river  or  slough  In  such  manner  as  to  obstruct 
navigation,  or  to  prevent  plaintiffs  from  the 
nse  of  their  lands,  and  denies  that  its  boom 
constitutes  a  nuisance.  As  a  further  de- 
fense, defendant  alleges.  In  effect,  that  it  Is 
a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Washington  with  reference  to  boom  compa- 
nies; that  It  has  and  exerdsee  all  the  rights 
with  which  boom  companies  are  clothed  In 
this  state  by  vlrtne  of  such  corporation,  and 
that  whatever  It  has  done  on  said  river  or 
sloi^fa  has  been  dcme  as  a  boom  company, 
and  tliat  It  has  constructed,  maintained,  and 
operated  Its  boom  and  used  tbe  river  and 
slongh  skillfully  and  with  due  care,  and 
vritfaout  negligence,  and  without  injury  or 
damage  to  any  of  tbe  rights  of  plaintiffs  or 
tbelr  lands;  that  no  change  has  been  made 
In  the  channel  of  tbe  river  by  reason  of  the 
defendant's  boom  or  its  operation. 

Plaintiffs,  in  tbelr  reply  to  defendant's  an- 
swer, deny  generally  ttie  new  matters  con- 
tained in  the  answer. 

Upon  tbe  issues  thus  formed,  a  trial  was 
had,  and  a  verdict  rendered  by  the  jury  as 
follows:  "We,  tbe  jury  In  the  above-entitled 
cause,  hereby  find  for  tbe  plaintiffs,  as  fol- 
lows: (1)  That  plaintiffs  are  entitled  to  the 
possession  of  tbe  property  described  In  the 
complaint  above  tbe  line  of  mean  high  tide. 
(2)  For  damages  for  the  nse  and  occupation 
of  said  lands  above  the  line  of  mean  high 
tide  for  the  snm  of  $3,000.  (3)  For  damages 
for  erosions  and  washing  away  of  the  banks 
of  said  lands  above  tbe  line  of  mean  high 
tide  In  tbe  nominal  snm  of  $1.  <4)  We  find 
for  the  plaintiffs,  and  that  the  defendant. 
Gray's  Harbor  Boom  Company,  has  obstruct- 
ed navigation  in  the  large  slough  during  a 
part  of  tbe  year.  (S)  We  find  that  the 
Humptullps  river  has  not  been  obstrocted  to 
navigation." 

Subsequently  the  court  entered  the  follow- 
ing judgment  in  tbe  cause:  "It  is  ordered 
and  adjudged  and  decreed  by  the  court  that 
the  plaintiffs  herein,  J.  P.  O.  Lownsdale  and 
Sarnh  R.  T^wnsdale,  do  have  and  recover  of 
the  defendant  Gray's  Harbor  Boom  Com- 
pany, a  corporation,  tbe  sum  of  three  thou- 
sand and  one  dollars  <$3,001>  and  costs  of 
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suit  taxed  at  1105.25,  with  interest  thereon 
from  the  date  hereof  at  the  rate  of  6  per 
cent  per  annum,  and  that  they  (plalntUTs) 
have  execution  therefor.  It  la  farther  ad- 
Judged  by  the  court  that  the  plaintiffs  here- 
in, J.  P.  O.  Lownsdale  and  Sarah  R.  Lovna- 
dale,  take  nothing  In  this  action  in  the  way 
of  possesaion  or  restitution  of  the  proper^ 
described  in  their  complaint,  and  that  the 
said  plaintiffs  take  nothing  ^  herein  by- way 
of  Injunctive  relief;  that  all  other  relief, 
except  as  to  recovery  in  damages,  be  denied." 

From  that  part  of  the  Judgment  relating 
to  plaintiffs'  damages  and  costs  the  boom 
company  has  appealed:  and  from  that  part 
of  the  judgment  denying  to  plaintlfla  poe- 
sesslon  or  restitution  of  the  property  and 
equitable  relief  by  way  of  Injunction,  the 
plaintiffs  have  appealed. 

Appellant  boom  company  first  contends  that 
the  trial  court  erred  in  giving  instrnctlonB 
numbered  11  and  12,  as  follows:  "Ton  are  in- 
structed that,  by  reason  of  the  contracts 
between  the  state  of  Washington  and  Lowna- 
dale  and  Baccus,  these  plaintiffs  have  been 
since  the  date  thereof,  and  are  now,  lawful- 
ly entitled  to  the  possession  of  all  the  lands 
described  in  each  of  the  said  contracts.  You 
are  further  instructed  that  these  plaintiffs  are 
entitled  to  the  possession  of  the  lands  de- 
scribed in  the  contracts  they  hold  with  the 
state  of  Washington  for  the  southeast  quar- 
ter of  section  16,  township  18  north,  of  range 
11  west  of  the  Willamette  meridian,  includ- 
ing the  banks  of  the  said  river  and  said 
elough,  above  the  line  of  mean  high  tide,  and 
your  verdict  should  be  for  the  plaintiffs  for 
the  possession  thereof."  It  is  argued  that 
these  Instructions  are  a  comment  on  the 
facts.  It  Is  true  that  the  pleadings  made  an 
issue  of  fact  upon  the  right  of  possession  of 
plaintiffs  to  these  lands;  but  plaintiffs*  evi- 
dence was  clear  and  undisputed  upon  these 
questloDB,  so  that  they  became  facts  estab- 
lished in  the  case,  and  the  court  was  there- 
fore authorized  to  direct  a  verdict  accoiidlng- 
ly.  The  constitutional  Inhibition  against 
Indges  commenting  upon  the  facta  refers 
snly  to  disputed  facts,  and  not  to  those  con- 
cerning which  there  is  no  dispute,  and  which 
are  admitted  in  the  case.  As  to  admitted 
facts  or  those  established  without  contradic- 
tion, courts  are  at  liberty  to  state  them  to 
the  Jury.  The  Instructions  were  therefore 
not  erroneous. 

It  is\clalmed  that  the  court  erred  in  giving 
the  following  instructloQ:  "With  reference 
to  the  second  cause  of  action  herein,  in 
which  the  plaintiffs  have  claimed  $3,500  dam- 
ages for  erosions  and  washing  away  of  the 
banka  of  the  lands  described  in  the  com- 
plaint, the  court  instructs  you  that  the  plain- 
tiffs, in  open  court,  announced  that  owing 
to  the  facts  that  they  were  unable  to  estab- 
lish by  competent  proof  the  amount  of  dam- 
ages, in  dollars  and  cents,  therefor,  and  that 
because  of  the  difficulties  and  ImpossibiH- 
tles  of  determining  the  exact  damages  In  dol- 


lars and  cents,  they  have  waived  their  right 
to  recover  anything  but  a  nominal  sum  for 
such  damages.  And  you  are  Instructed,  that 
as  a  matter  of  law,  upon  the  evidence  In  this 
case,  the  plaintiffs  can  recover  of  tlie  de- 
fendant only  nominal  damages,  if  any,  for 
injury  to  their  lands  described  In  the  com- 
plaint on  account  of  erosions  and  the  wash- 
ing away  of  the  banks  of  the  plaintiff^  lands 
above  the  line  of  mean  high  tide.  And  by 
'nominal  damages'  Is  meant  some  small  sum, 
such  as  one  dollar."  Connsel  concede  that, 
if  there  had  been  no  other  cause  of  action, 
this  instruction  would  have  been  without 
prejudice;  but  it  la  argued  that,  because  the 
court  stated  the  reason  of  the  waiver  of  this 
cause  of  action  except  for  nominal  damages, 
this  statement  was  prejudicial.  It  was  not 
necessary  for  the  court  to  state  his  reason  to 
the  Jury  for  giving  the  instruction,  bat  we 
think  the  statement  did  not  amount  to  a 
comment  upon  the  facta  In  the  case,  and  that 
It  could  have  bad  no  prejudicial  effect  upon 
the  defendant's  case.  If  error  at  all,  it  w&9 
without  prejudice. 

It  is  also  argued  that  the  court  erred  la 
embracing  In  Its  charge  upon  the  measure 
oC  rental  value  the  following  language:  "or 
such  as  may  be  reasonably  expected  In  the 
Immediate  future."  If  the  court  Intendeu 
by  this  language  to  tell  the  Jury  that  they 
might  consider  the  Immediate  future  rental 
value  of  the  land  In  order  to  arrive  at  lU 
past  rental  value,  the  Instruction  was  un- 
doubtedly wrong,  because  past  rental  value 
of  landa  is  not  determined  by  Its  future 
value,  or  what  may  be  reasonably  expected 
In  the  Immediate  future'.  Past  value  is  ca- 
pable of  accurate  determination,  and  most 
be  found  without  reference  to  its  future 
value.  The  whole  instruction  containing  the 
language  complained  of  la  as  follows:  "The 
court  instructs  you  further  that,  as  a  matter 
of  law,  where  a  person  wrongfully  takes 
possesaion  of  another  prison's  lands  and 
premises  against  the  will  of  the  owner  or 
the  person  entitled  to  the  possession  there- 
of, the  person  taking  possession  under  such 
circumstances  is  liable  in  damages  to  the 
person  owning  the  lands  or  entitled  to  the 
possession  thereof,  and  the  measure  of  dam- 
ages under  such  circumstances  Is  the  amount 
of  the  injury  which  may  be  done  to  the 
premises  by  such  wrongful  taking  or  with- 
holding of  the  possesion  of  the  premises, 
and,  in  addition  thereto,  a  reasonable  rental 
value  of  the  premises  during  the  time  of  such 
detention;  and.  In  determining  the  qnestlon 
of  reasonable  rental  value  for  the  use  and 
occupation  of  property  such  as  Is  Involved 
In  this  action,  you  are  instructed  that  the 
same  considerations  are  to  be  regarded  as  in 
a  sale  between  private  parties;  the  rale  in 
such  cases  being,  what,  from  their  availa- 
bility for  valuable  uses,  are  the  lands  rea- 
sonably worth  in  the  market?  And  compen 
satlon  to  the  owner  In  the  way  of  damages 
for  use  and  occupation  of  his  lands  and 
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premlsea  mider  the  conditions  I  haTe  joat 
stated  Is  to  be  estimated  by  reference  to  the 
ases  for  which  the  appropriated  lands  are 
snltable,  harlng  regard  to  tbe  ulBtii^;  busi- 
ness of  the  commimi^,  or  sneh  as  maj  be 
reasonably  expected  In  the  Immediate  fntore. 
Where  the  catching,  boldliig,  sorting,  and 
rafting  of  toga  In  a  river  la  a  regnlar  busi- 
ness, tbe  adaptability  of  lands  or  premises, 
In  connection  vltb  the  banks  of  tbe  rlvw  and 
boom,  to  bold  logs  In  safety.  Is  a  proper  ele- 
ment for  omslderatlon  In  esttmattaig  the 
-ralne  of  the  nses  of  ttw  lands  or  ttie  banks 
when  sndi  lands  or  sncb  banks  liaTe  been 
ai^n^riated  by  a  third  person  for  a  pabUc 
or  private  nse.  And  If  yon  believe  from  the 
evidence  in  this  case,  under  tiie  Instructions 
given  you,  that  the  plaintiffs  were  tiw  own- 
ers of,  or  entitled  to  the  poBsesBioD  of,  the 
lands  In  controversy  In  this  action,  and  they 
were  possessed  of  the  same,  or  that  they 
were  entiUed  to  the  possession  of  the  same, 
and  that  while  In  sucb  possession,  or  while 
entitled  to  sucb  possession,  the  defendant  tn 
this  action  wrongfully  took  possession  of  the 
lands  in  question  In  this  action,  or  any  part 
thereof,  and  pursuant  to  such  wrongful  tak- 
ing the  said  defendant  continued  to  with- 
hold the  possession  of  tbe  said  lands  belong- 
ing to  these  plaintiffs  and  embraced  in  this 
action,  then  and  In  that  event  tbe  said  de- 
fendant would  be  liable  to  the  plaintiffs  for 
any  damages  that  they  may  have  done  to  tbe 
premisea,  and  In  addition  thereto  they  would 
be  liable  to  the  plaintiffs  in  a  sum  eaual 
to,  and  measured  hy,  the  reasonable  rcaital 
value  of  the  premlsea  during  the  time  of 
such  occnpancy  and  withholding,  but  for  a 
period  of  time  not  exceeding  three  years  first 
before  tbe  bringing  of  this  action,  and*  from 
the  beginning  of  this  action  to  tiie  present 
time.  In  estimating  the  reasonable  rental 
value  of  premises,  you  are  at  liberty,  and  It 
Is  yonr  duty,  to  consider  all  the  facts  and 
circumstances  connected  with  the  situation, 
and  use  or  suitable  use  of  tbe  property  in 
question;  and  If  you  brieve  from  the  evi- 
dence that  tbe  lands  In  question  in  this  ac- 
tion bav^  by  reason  <tf  tlulr  peculiar  location 
relative  to  the  waters  of  the  Humptollps 
river,  and  the  large  slongh  connected  there- 
with, a  parttcnlar  value.  In  tbe  way  of  consti- 
tuting. In  connection  with  proper  appliances, 
a  boom,  or  boom  slto,  for  the  cateblng,  hold- 
ing, sorting,  and  rafting  of  togs,  the  plain- 
tiffs In  this  case  are  entiUed,  in  estimating 
tbe  rental  value  of  the  property,  to  have  tbe 
same  calculated  upon  such  values.  I>nds, 
as  generally  situated,  by  reason  of  their  char- 
acter, may  have  but  little.  If  any,  value;  but 
similar  lands  particularly  located  may  have 
a  great  commercial  value,  and  tbe  owner  of 
such  lands,  when  so  particularly  situated,  li 
entitied  to  have  the  commercial  value  of  tbe 
lands  taken  Into  consideration  In  reckoning 
the  reasonable  rental  value  ol  tbe  premises, 
I  instruct  you  further  that;  as  a  matter  of 
law,  (t  Is  immaterial  to  plabitiffs  In  this  ac- 


tion as  to  whethOT  or  not  the  dtfendant  In 
this  action  was  able  to  or  did  appropriate 
tiie  lands  In  question,  If  it  did  appropriate 
ttem,  with  benefit  to  Itself.  It  may  have 
lost  money  In  Its  endeavor  to  use  tbe  lands 
of  plaintiffs,  but  that  would  make  no  differ- 
ence in  your  estimating  tbe  reasonable  rental 
value  of  tbe  property.  It  Is  not  what  the 
defendant  has  made  out  of  the  property,  but 
tile  question  is  as  to  what  is  a  reasonable 
rental  value  in  the  market  for  the  lands  In 
question  for  the  time  tbe  defendant  has  oc- 
cupied tbem.  If  It  has  occi^led  them."  Tak- 
ing the  wbole  context  «f  these  instructions, 
it  seems  clear  that  the  court  intended  that 
the  Jury  should  consider  only  tbe  rental 
value  for  the  time  the  defendant  occupied 
the  lands,  and  that  It  did  not  int^d  for 
the  Jury  to  consider  rental  value  In  the  fu- 
ture; that  is,  after  the  time  of  the  trial. 
When  tbe  court  used  tbe  language  complain- 
ed of,  he  was  evidently  speaking  of  the  be- 
ginning of  defendant's  occupancy,  and  re- 
ferred particularly  to  the  business  or  uses 
for  which  the  lands  were  then  suitable.  This 
being  the  effect  of  tbe  wbole  instruction,  we 
tblnk  the  criticism  of  ttie  defendant  is  not 
Justiified. 

It  Is  alleged  as  wror  that  the  court  defined 
■  nolsanee,  and  told  the  Jury,  in  substance, 
that  a  private  person  may  abate  a  nuisance 
when  it  Is  specially  injurious  to  him.  It  Is 
not  contended,  as  we  understand  the  argu- 
ment, that  the  law  as  given  by  the  court 
was  not  correct;  but  It  Is  argued  that  there 
was  no  question  of  nuisance  In  the  case,  as 
tried  to  tbe  Jury.  Tbe  pleadings  made  an 
Issue  of  fact  upon  this  point,  but  the  Jury 
failed  to  find  by  their  verdict  that  tbe  de- 
fendant was  maintaining  a  nuisance,  and  the 
court  subsequentiy,  upon  a  consideration  of 
the  whole  evidence  upon  this  point,  properly 
dismissed  the  complaint  It  follows,  there- 
fore, that  the  defendant  was  not  Injured,  and 
oinnot  now  complain  of  these  instmctlons. 

It  is  also  contended  that  tiie  court  erred 
In  giving  the  following  Instruction:  *'Ton  are 
further  instructed  tiiat  the  right  of  float- 
age of  logs  or  other  timber  down  a  naviga- 
ble or  floabiUe  stream  refers  only  to  tbe 
right  of  floatage,  and  does  not  carry  with  it 
tbe  right  to  nse  the  banlu  of  sudi  navigable 
stream  or  atrrams  above  the  line  of  mean 
high  tide^' — ^for  the  reason  that  it  Is  necea- 
sary  to  use  the  banks  of  a  stream  in  order 
to  nse  tbe  stream  itself.  Tlils  Instruction 
clearly  referred  to  the  use  of  tbe  land  or 
banks  above  tbe  line  of  mean  high  tide  by 
passing  over  or  upon  or  occupying  them,  and 
not  to  tbe  use  of  the  watw  within  such 
banks.  The  Jury  were  pUdnly  told  by  other 
instructions  that  "the  fact  that  the  waters 
in  sucb  river  or  slough  at  times  rise  above 
the  line  of  mean  lilgh  tide,  and  in  conse- 
quence the  logs  In  sudi  river  or  slough  were 
raised  to  an  elevation  above  the  Hue  of  mean 
high  tide,  and  the  waters  and  logs  for  sucb 
time  held  within  tbe  banks  above  the  line 
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of  mean  hl^  tide,  would  not  be  rach  a  use 
of  tbe  banks  of  the  stream  as  would  entitle 
the  adJolnlDff  landowner  to  collect  rents  or 
damages  from  the  boom  company,"  The  de- 
fendant, no  donbt,  has  a  right  to  use  the 
channel  of  a  narlgable  blghway  at  all  stages 
of  the  water,  and  such  nsa  when  the  water 
Is  above  the  line  of  mean  bl^  tide  would 
not  be  a  use  of  plaintiffs*  adjoining  land. 
But  any  person  nslng  such  highway  Is  con- 
fined to  the  limits  of  the  highway.  He  may 
not  go  outside  Qiereof,  for  his  convenience 
or  necessity,  without  liability.  Monroe  Mill 
Co.  V.  Menzcl,  35  Wash.  487,  77  Pac.  813. 

The  other  Instructions  excepted  to  go  to 
tbe  question  of  damages  by  reascm  of  ob- 
structing the  river  and  slough.  Tbe  jury 
returned  no  verdict  against  the  defendant 
on  account  of  such  damages.  In  tact,  the 
findings  upon  this  question  were  in  favor  of 
tbe  defendant,  and  hence,  if  erroneous,  did 
not  constitute  reversible  error  of  which  de- 
fendant may  complain. 

The  lands  held  by  plaintiffs  were  purchas- 
ed from  tbe  state  of  Washington  on  time 
f»ntract8.  During  tbe  course  of  tbe  trial 
the  court  permitted  the  plaintiffs  to  Intro- 
duce in  evidence  a  certificate  of  the  State 
Land  Commissioner  to  the  effect  that  the 
plaintiffs  bad  kept  up  their  payments  as 
required,  and  that  tbe  contracts  were  in 
full  force.  Tbe  plaintiff  J.  P.  O.  Lownsdale 
bad  already  testified  that  he  had  made  all 
tbe  payments  required  by  tbe  contract,  and 
that  it  was  then  In  full  force.  He  was  com- 
petent to  so  testify.  Tbe  certificate  of  the 
Land  Commissioner  was  not  competent,  but 
the  ruling  of  the  court  permitting  it  was 
harmless.  The  fact  that  the  contract  was 
In  full  force  was  not  denied  by  any  evidence 
on  the  part  of  the  defendant,  and  became 
an  established  fact  In  the  case  without  tbe 
certificate  of  the  Land  Commissioner. 

Tbe  defendant  also  contends  that  the  ver^ 
diet  was  excessive.  This  was  a  question  for 
the  Jury.  It  was  sbown,  without  dispute, 
that  defendant  bad  used  a  cabin  and  bam 
on  plaintiffs'  lands  for  about  three  years; 
that  one  end  of  the  boom  was  for  a  time 
anchored  to  plaintiffs*  land;  that  logs  had 
been  permitted  at  times  to  lodge  upon  said 
lands;  and  that  the  shore  line  belonging  to 
plaintiffs  above  tbe  line  of  mean  high  tide 
was  used  at  times  as  one  side  of  defendant's 
boom.  Witnesses  stated  that  the  rental  val- 
ue of  tbe  use  of  this  land  for  sudi  purposes 
was  from  ?800  to  |1,500  per  year.  The  Jury 
found  that  the  rental  value  to  the  time  of 
the  trial,  being  about  three  years,  was  $3,- 
000.  There  is  evidence  In  the  record  to  Jmiti- 
fy  this  finding,  and  for  that  reason  we  are 
not  disposed  to  disturb  it,  even  though  we 
think  that  the  extreme  limit  of  rental  value 
was  found  by  the  Jury. 

PialntlffB,  upon  their  appeal,  insist  that 
tbe  lower  court  should  have  declared  de- 
fendant's boom  and  the  use  to  wlilch  It  was 
Duttlng  said  rlv»  and  slough  a  nuisance 


and  also  should  have  entered  an  order  en- 
joining tbe  defendant  from  trespassing  opon 
plaintiffs'  lauds.  There  is  no  evidence  in 
the  record  to  Justify  a  finding  that  defendant 
was  maintaining  a  nuisance  either  In  tbe 
river  or  in  the  slough.  In  fact,  at  the  time 
of  the  trial  it  did  not  appear  that  either  the 
river  or  the  slough  contained  any  logs.  It 
further  appeared  that  the  use  to  which  de- 
fendant was  putting  both  the  river  and  the 
slough  was  a  lawful  use,  under  the  statute. 
The  evidence  also  fails  to  show  any  substan- 
tial damage  being  done  to  plalnttfTs*  lands. 
An  Injunction  was  not  necessary.  The  evi- 
dence also  shows  that  while  defendant  has 
used  the  plaintiffs'  lands  above  the  line  of 
mean  high  tide,  it  has  not  at  any  time,  and 
does  not  now,  refuse  possession  thereof  to 
plaintiffs. 

We  find  no  reversiUe  error  In  tbe  case. 
It  is  thwefore  affirmed,  neitbw  part7  tn  re- 
cover costs  on  this  appeal. 

FULLBRTOM,  0.  J.,  and  HADLEY,  DUN- 
BAB,  and  AIIDEBS,  JJ^  ccHumr. 


STATB  ez  reL  ANDERSON  v.  BELL,  Judft 
(Supreme  Court  of  Washington.  Dec;  15, 1901.) 

AFPBU— OBOKB  AFPOtKTINO  SECXXVCB— SU- 

PKBSBDKAS. 

l.Tb»  fact  that  an  appeal  has  been  tatei 
from  an  order  appointing  a  receiver  for  ths 
property  of  some  of  tbe  parties  to  the  action, 
made  on  the  hearing  of  affidavits,  and  a  super- 
sedeas  bond  given,  does  not  deprive  the  parties 
of  the  right  to  a  trial  <d  the  cause  on  the  merin 
pending  the  appeal. 

Original  application  In  the  name  of  ttis 
state,  on  tbe  relation  of  John  Anderson,  for 
writ  of  mandamus  to  W.  R.  Bell,  as  Judge 
of  the  superior  court  of  King  county.  Writ 
granted. 

Tucker  ft  Hylaud,  for  plaintut.  AUeo.  Al- 
len A  Stratton,  tm  respondent 

PER  CURIAM.  This  action  was  brought 
by  tbe  relator  against  W.  R.  Bell,  Judge  of  the 
superior  court  of  tbe  state  of  WaaMngton, 
In  and  for  King  county,  to  require  him  to 
set  for  trial  a  case  pending  in  that  court, 
entitled,  "M.  A.  Redding,  Plaintiff,  v.  John 
Anderson,  Defendant"  On  the  12tb  day  of 
August  1904,  the  respondent  upon  a  hear^ 
ing  upon  affidavits  in  response  to  an  order 
to  show  cause,  appointed  a  receiver  of  the 
property  known  as  the  North  Star  Lumber 
Company,  in  which  the  plaintiff  In  said  ac- 
tion claimed  to  be  a  partner  with  the  defend- 
ant John  Anderson,  as  is  set  forth  In  the 
affidavit  and  petition  for  the  writ  herein. 
After  such  appolutment  tbe  relator  set  the 
case  for  trial,  and  upon  the  day  of  trial  the 
court  refused  to  hear  it  on  tbe  ground  that 
an  appeal  had  been  prosecuted  from  tbe  oi^ 
der  appointing  a  receiver,  and  a  supersedeas 
bond  ^ven,  and  held  that  the  only  thing  for 
him  to  try  was  the  accounting,  and  that  ne 
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would  try  DOtblng  until  the  determination 
of  the  appeal  frooi  tbe  order  appointing'  * 

receiver. 

Under  tbe  doctrine  announced  by  tbla 
court  In  State  ex  rel.  Sanglin  t.  Superior 
Court  of  King  County,  30  Wash.  232.  70  Fac. 
484,  and  under  the  plain  proTlsIons  of  the 
statute,  the  parties  should  hare  tbe  privilege 
of  a  trial  opon  the  merits  of  a  case,  with  a 
right  to  have  witnesses  sworn,  examined,  and 
cross-examined,  regardless  of  the  fact  that 
an  appeal  had  been  prosecuted  from  the  or- 
der made  by  the  court  upon  the  trial  by  af- 
fldarlts.  The  court,  In  its  return  to  tbe  al- 
tematlve  writ,  Indicates  that  an  additional 
reason  for  not  trying  the  case  was  the  fact 
that  the  docket  of  the  court  was  congested 
with  business,  But  It  also  appears  plainly 
from  the  return  that  In  any  event  tbe  court 
was  of  the  opinion  that  the  cause  should  not 
be  tried  during  the  pendency  of  the  appeal. 
Of  course,  It  Is  not  the  province  or  tbe  In- 
tention of  this  writ  to  compel  the  court  to 
bear  the  cause  out  of  Its  regular  order,  nor 
to  displace  other  business  of  the  court  which 
would  naturally  have  preference  over  this 
case.  But  the  writ  will  Issue  In  accordance 
with  the  petition,  and  the  cause  will  be  tried 
in  its  due  course. 


WHITa  T.  SBATTLB,  B.  &  T.  NAY.  00. 
at  «L 

(Sapreme  Court  of  WashingtML  Dse.  20, 1904.) 

OASBinS  or  PASSSNdSBS  —  nbolioence— db- 
ncnVS  WHA.BI<— OOHTBIBDTOST  nBOUQEHCE. 

1.  A  carrier  by  boat  Is  negligent  towards  its 

Sassengers  in  leaving  ongoarded  a  bole  in  the 
oor  of  Its  dock  two  feet  long  and  four  inches 
wide.  * 

2.  A  passei^r  who  was  Injnred  by  stepping 
into  a  hole  In  the  floor  of  a  dock  while  waiting 
for  a  boat  was  not  guilty  of  contributory  neg- 
ligence because  she  did  not  remain  In  tbe  wait- 
ing room  nntil  the  boat  arrived,  nor  because 
she  deviated  some  80  feet  from  a  straight  line 
between  the  waiting  room  and  the  entrance  slip 
to  the  boat. 

Appeal  from  Superlw  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  for  personal  injuries  Annie 
Bvenden  White  against  the  Seattle,  Everett 
&  Tacoma  Navigation  Company  and  others. 
From  a  judgment  tor  defendants,  plaintiff 
appeals.  Reversed. 

McOInre  &  McOlnre.  Cor  appellant.  Pres> 
ton,  Garr  ft  Oilman,  James  M.  Oephart,  and 
Ira  Bronson,  toe  respondents. 

DtJNBAB,  J.  This  Is  an  action  for  per- 
sonal injuries  alleged  to  have  been  sustained. 
Appellant,  who  was  residing  in  Seattle,  had 
gone  to  Edmonds  on  one  of  tbe  morning 
trips  of  the  steamer  Olty  of  Everett,  and, 
having  paid  for  a  round  trip,  bad  a  return 
Uekst  to  Seattle  from  Edmonda  About  8 
o^doA  on  tbe  evening  of  January  S,  1908, 
she  went  to  the  dock  with  the  lntentl<ai  <tf 


returning  on  said  steam«,  expecting  te  take 
passage  when  the  stoamor  arrived  at  Ed- 
monds at  8:15.  The  night  was  dark,  and  she 
was  accompanied  by  Ouy  Kingsbury,  who 
carried  a  lantorn.  They  reached  the  dock  be- 
fore the  steamer  arrived.  After  walking 
about  the  dock  for  a  while,  they  went  to  the 
southwestern  corner  of  tlu  dock,  and  there 
appellant  sat  down  upon  tbe  stringer  run- 
ning around  the  outer  edge  of  the  dock,  while 
Mr.  Kingsbury  stood  near  holding  the  lan- 
tem.  While  sitting  there,  the  boat  whistled, 
and  appellant,  stepping  forward,  stepped  Into 
a  hole  In  the  floor  of  tbe  dock  some  2  feet 
long  and  4  or  4^  Inches  wide,  with  such 
force  as  to  Jam  her  right  foot  and  leg  into 
the  hole  and  np  to  the  knee.  The  floor  of 
tbe  dock  had  to  be  pried  up  to  release  her, 
and  tbe  damages  she  sufTered  were  the  re- 
sult of  this  accident  Suit  was  brought  for 
the  sum  of  $3,125. 

The  dock  was  about  60  by  100  feet  In  else. 
A  diagram  In  the  briefs  of  both  appellant 
and  respondents,  and  the  testimony,  ahow 
that  the  dock  was  about  100  feet  from  north 
to  Bontb.  About  the  coiter  of  tbe  west  side 
of  the  dock  the  steamers  land.  A  water  tank 
about  10  feet  wide  is  in  tbe  center  of  the 
dock,  tbe  steamers  landing  when  going  north 
on  the  north  side  of  the  water  tenk,  and 
when  going  south  on  the  south  side  of  the 
tank,  leaving  a  space  of  about  10  feet  be- 
tween the  water  tank  and  tbe  end  of  a  rack 
of  wood,  both  on  the  north  and  south  of  the 
water  tenk.  On  the  south  side  of  the  water 
tank  this  rack  of  wood  is  about  30  feet  long 
and  8  feet  wide,  extending  within  12  or  15 
feet  of  the  south  side  of  the  dock.  Another 
rack  of  wood  of  the  same  description  was  lo- 
cated on  the  south  margin  of  the  dock,  about 
18  inches  from  the  extreme  southern  portion 
of  the  dock,  commencing  some  12  or  15  feet 
from  the  southwest  comer  of  the  dock,  leav- 
ing a  space  between  the  nearest  edges  of  the 
two  different  racks  of  wood  of  about  8  feet, 
and  a  space  inside  of  the  dock  and  between 
the  two  racks  of  wood  of  from  12  to  15  feet. 
It  was  in  this  space,  between  the  south  end 
of  tbe  rack  of  wood  on  the  west  side  of  the 
dock  and  the  west  end  of  the  rack  on  the 
north  side  of  tbe  dock,  that  the  accident  oc- 
curred. We  think  It  must  be  conceded  that 
the  appellant  was  a  passenger  on  tbe  boat, 
and  the  law  governing  the  duties  of  common 
carriers  must  be  applied  in  her  case.  The 
testimony  in  the  case  is  not  very  extensive, 
and  concerning  the  facts  there  Is  very  little 
dispute.  The  record  shows  that  tbey  were 
about  as  stated  above.  A  Jury  was  waived, 
and  the  cause  was  tried  by  tbe  court 

The  court  found  that  there  was  a  waiting 
room  located  upon  the  dock;  that  tbe  plain* 
tiff  went  upon  tbe  dock  tux  tbe  purpose  of 
nnbarklQg  upon  tbe  steamer;  that  It  was  a 
dark,  rainy  night;  that  Instead  of  stop^ng 
at  the  waiting  room,  she  pttssed  between  tbe 
said  wood  racks  to  tbe  southwest  comer  of 
the  dock;  that  she  did  not  go  to  that  coiner 
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for  tlie  poipoM  vf  taUng  tin  nld  boat  at 
tbat  place  nnder  a  miaapirebeDaloii  aa  to  tho 
place  where  Bbe  would  bare  to  so  to  take  tbe 
boat;  that  she  knew  well  whwe  tbe  boat  was 
to  land,  and  where  she  wonld  have  to  be  In 
order  to  take  tbe  boat  as  a  passenger,  and 
ftUkt,  in  going  around  to  the  southwest  coi^ 
ner  of  tbe  dock,  she  was  simply  doing  so 
for  her  own  pastime;  that  In  doing  so  she 
was  gnllty  of  gross  negligence  which  greatly 
contributed  to  her  Injury;  that  defendants 
were  not  guilty  of  negligence.  As  eonclo- 
slons  of  law  the  court  found  that  Judgmmt 
should  be  entered  in  favor  of  the  defoidants, 
and  Judgment  was  so  entered.  Hence  this 
appeal. 

We  cannot  understand  upcm  what  tiieoiy 
tbe  court  found  that  tbe  defendants  were  not 
guilty  of  n^llgence.  The  law  is  too  well 
settled  to  necessitate  dtlng  of  authority  that 
it  is  the  duty  of  common  carriers,  wbetha 
of  steamboats  or  lallroads,  to  keep  in  rea- 
sonably safe  condition  wharves,  docks,  or 
platforms  upon  whidi  passengers  are  invited 
for  the  purpose  of  boarding  said  cars  or 
boats.  Tbe  maintaining  of  a  dock  with  a 
bole  in  It  tbe  sice  of  flu  hole  which  was 
conceded  to  be  in  this  dock  was  certainly 
negllgeuce,  for  it  was  a  peril  to  any  one  fre- 
quenting that  portion  of  the  dock.  Nor  do 
we  think  that  the  appellant  was  guilty  of 
contributory  n^Itgence  in  going  to  that  por- 
tion of  the  dock  to  which  she  did  go,  undw 
tbe  drenmstances.  The  testimony  shows 
that  It  was  common  for  passengers  waiting 
for  tbe  boat  to  frequrat  that  part  of  the  dock 
where  the  plaintiff  was  injured,  and  tbat  It 
was  frequented  as  much  as  any  other  part 
of  the  doc&;  and  it  is  a  matter  of  common 
otnervatfon  and  knowledge  that  people  gen- 
erally, whOe  waiting  tor  boats,  move  around 
more  or  less  on  different  portions  of  tbe 
docks  and  platforms  used  by  boats  for  tak- 
ing on  passengers,  and  do  not  confine  them- 
selves to  any  particular  space  directly  In 
front  of  tbe  entrance  slip,  m  to  the  regula- 
tion little,  stntTy,  untidy  waiting  rooms 
which  generally  occupy  some  portion  of  the 
wharf.  It  would  be  Impracticable  and 
wrong.  In  tbe  face  of  ciutom  and  of  human 
nature,  to  bold  that  any  one  who  deviated 
from  a  direct  line  from  the  entrance  to  a 
dock  to  the  entrance  to  a  boat  was  guilty  ot 
contributory  negligence  in  case  of  an  injury; 
and,  if  the  theory  of  the  respondents  here  is 
correct,  any  delation  at  all  whldi  was  un- 
necessary wonld  constitute  such  negligenceu 
The  boundaries  of  this  dock  were  well  de- 
fined 1^  the  stringen  or  wall  itpon  which  tbe 
appellant  sat;  and  which  she  testified  was 
about  two  feet  bigb.  Her  deviation  from  the 
stral^t  line  between  the  waiting  room  and 
the  entrance  slip  to  tbe  boat  was  only  about 
30  feet  We  think  she  had  a  right  to  rest 
on  the  presumption  tbat  the  do<^  was  main- 
tained in  such  a  way  tbat  it  could  be  trav- 
ersed without  imperiling  life  or  limb.  It 
seems  to  us  that  the  honorable  trial  court 


committed  error  In  dismissing  the  action, 
and  the  Judgment  vrill  therefore  be  reversed, 
with  instmctions  to  grant  a  new  triaL 

FULLERTON,  a  J.*  and  ANDBIUB, 
MOUNT,  and  HADUIY,  JJ^  concur. 


OOHMEROIAL  INV.  OO.  v.  NATIONAI. 
BANK  or  OOMHIDBOE  OF  TAGOMA. 

(Sivreme  Oonrt  ot  Washington.  Dee.  20, 190A.> 

oonraACTs— ooMoinons— BBEACH— noKoiAZi 

DAMAOBS— PLEADIRO—JimoiaNTB— 
APPB4]>4IVEBSAXr-C08T8. 

1.  Where,  as  part  of  a  settlement  between 
plaintiff  and  defendant  bank,  the  latter  agreed 
to  cancel  all  plaintiff's  obllgatfooB  to  it,  to  re- 
turn certain  collateral,  to  accept  a  deed  to  oer- 
tein  real  property  and  asBume  and  pay  off  the 
mortgage  InoebtednesB  thereon,  and  neither  te 
sne  plaintiff  Itself  on  tbo  indebtedness  nor  per- 
mit plaintiff  to  be  sued  on  account  of  the  mort- 
gages, etc.,  m  defendant's  breach  of  one  of  endt 
conditions  plaintiff  was  entitled  to  recover  only 
the  actual  damages  sustained,  without  refer- 
ence to  the  consideration  for  the  contract 

2.  Where  the  sole  object  of  an  action  tat 
breach  of  a  contract  of  settlement  was  the  re- 
covery of  damages,  and  the  complaint  failed  to 
show  that  plaintiff  liad  sustained  any  snbstan- 
tial  damages,  a  jodgmont  for  defendant  on  the 
pleadings  will  not  oe  reversed  for  error  of  the 
court  in  failing  to  direct  Judgment  for  plaintiff 
for  nominal  damagesw 

3.  An  appellate  court  will  not  entertain  an 
appeal  for  the  sole  purpose  of  determining  vrbo 
is  entitied  to  costs  in  the  trial  court 

Appeal  from  Suiwrior  Oomi;  Plem  Oonn- 
ty;  W.  H.  Snell,  Judge. 

Action  by  the  Commercial  Investment 
Oompaoy  against  the  National  Bank  of  Com- 
merce of  Tacoma.  From  a  Judgment  in  fa- 
vor of  defendant  plaintiff  appeals.  Affirmed. 

T.  O.  Abbott,  for  appellant  Boyle  si  Rich- 
ardson and  Bates  &  Murray,  for  respondent 

FULLERTON,  C.  3.  In  this  action  the  ap- 
pellant sought  to  recover  from  the  respond- 
ent $43,596.78,  as  damages  for  a  breach  of  a 
contract.  In  Its  complaint  flie  aroellant  al- 
leged, in  substance,  that  for  some  yeara  pri- 
or  to  the  lOth  day  of  Septembor,  189^  It 
had  extensive  business  dealings  with  re- 
spondent during  the  course  of  which  it  be- 
came Indited  to  tbe  respondent  in  tbe  sum 
of  (10,666.66  on  its  own  account  the  sum  of 
16,519.94  on  account  of  notes  discounted  by 
the  respondent  which  bad  not  been  paid  by 
the  malcera  thneot^  and  the  further  sum  ot 
$10,670.98  on  account  of  notes  upon  which  it 
was  an  accommodation  indorser;  that  It 
owned  at  such  time  a  large  amount  of  real 
property  of  the  then  value  of  I101.2G0,  but 
upon  which  there  were  sundry  mort^gea 
which,  token  together  and  with  the  indebted- 
ness above  mentioned,  aggregated  the  sum 
of  $48,088.22;  that  on  the  date  above  named 
the  anwllant  and  respondent  at  the  »• 

1^  S.  8«»  Appeal  and  Brmr,  voL  %,  Omit,  Dig.  H  IL 
82S-8Z7:  VOL  f,  C«Dt.  Dig.  |  ««. 


Digitized  by 


-WwdU      OOMUBBOIAL  INV.  CO.  t.  NATIONAL  BANE  OF  COMMEBOXl 


911 


cluest  of  the  respondent,  mutnallr  agreed  to 
settle  ap  and  dlsccntlnQe  tbelr  business  rela- 
tlous;  that  daring  the  course  of  snch  settle- 
ment  differences  arose  between  them  aa  to 
such  settlement,  and  the  respondent  threat- 
ened the  api>ellant  with  suit;  that  It  was 
also  threatened  with  suit  by  certain  of  the 
xnort^ageea  holding  mortgages  upon  Its  real 
property,  and  that  "for  the  purpose  of  ar- 
riving at  a  compromise  and  settlement  of  all 
the  liabilities  of  plaintiff  to  defendant,  and 
of  all  matters  of  difference  end  dispute  be- 
tween them,  of  whatsoerer  nature,  express 
or  Implied,  and  also  of  the  said  mortgage 
liens  vpon  said  premises,  with  the  eirpress 
object  and  pnrpose  of  avoiding  any  suits  or 
other  proceedings  at  law,"  it  entered  Into  an 
Agreement  of  settlement  with  the  respondent, 
"being  partly  in  writing  and  in  part  oral,  the 
terms  of  which  were  in  substance  these: 
The  appellant  agreed  to  pay  to  the  respond- 
ent on  accounts  other  than  those  above  men- 
tioned the  sum  of  $16,320.64,  and,  in  satisfac- 
tion of  the  above  mentioned  accounts,  agreed 
to  deed  to  the  respondent  the  real  property 
above  referred  to.  In  consideration  for 
-which  the  respondent  agreed:  (1)  To  cancel 
all  of  the  obUgatlODB  of  the  appellant  to  the 
respondent;  <2)  return  to  the  appellant  the 
collateral  held  by  It  as  security  for  such  In- 
debtedness; (3)  accept  the  deed  to  the  real 
property  mentioned;  (4)  assume  and  pay  all 
of  the  mortgages  thereon;  (S)  not  sue  appel- 
lant on  any  of  such  Indebtedness;  <6)  that  It 
would  not  permit  appellant  to  be  sued  on  ac- 
count of  any  of  the  mortgages  then  upon  the 
real  property,  but  would  pay  the  same  ac- 
cording to  the  terms  thereof,  and  save  the 
respondent  harmless  from  all  interest,  costs, 
and  expenses  thereof;  and  (7)  that  It  would 
grant  to  the  appellant  one  year  in  which  to 
repnrchase  the  real  property  or  any  part 
thereof.  It  alleged  that  the  conditions  of 
the  agreement  which  were  to  be  performed 
on  the  part  of  the  appellant,  as  well  as  those 
Dombered  1.  2,  8,  and  5  on  the  part  of  the 
respondent,  were  oral;  that  those  numbered 
4  and  7  were  in' writing,  while  that  numbered 
6  was  partly  in  writing  and  partly  oral.  It 
alleged,  also,  that  the  appellant  performed 
all  of  the  agreement  on  Its  part  to  he  kept 
and  performed;  that  the  respondent  failed 
to  keep  Its  part  of  the  agreement  In  that  it 
refused  to  pay  a  certain  mortgage  for  f2,- 
200,  made  to  the  Mason  Mortgage  Loan  Com- 
pany by  the  appellant  on  lands  included 
wltbln  the  deed,  and  caused  and  Induced  the 
owner  and  bolder  of  the  same  to  Institute 
proceedings  against  the  appellant  for  the 
foreclosure  thereof;  that  In  pursuance  of  the 
rMpondent's  requrat  the  bolder  of  the  note 
and  mortgage  did  begin  such  an  action,  In 
which  the  respondent  appeared  and  filed  an 
answer  denying  any  liability  on  its  i>art  to 
pay  the  note  and  mortgage,  and  alleging 
that  the  deed  above  mentioned  was  never 
delivered  to  it  or  accepted  by  It,  not  by  any 
person  lawfully  authorized  to  act  for  it  in 


'that  behalf;  that  the  appellant  was  compel- 
led to  and  did  appear  in  the  action  and  en- 
force against  the  reqwndent  the  agreement 
above  mentioned,  so  snccessfully.  In  fact, 
that  Judgment  was  rendered  against  the  re- 
spondent as  the  principal  debtor  for  the 
amount  doe  upon  the  note  and  mortgage; 
that  the  appellant  appealed  to  the  Supreme 
Court  from  such  Judgment;  that  the  same 
was  there  affirmed  with  increased  costs 
against  the  respondent;  and  that  the  appel- 
lant had  never  paid  any  part  of  such  Judg- 
ment nor  the  costs,  nor  any  part  of  any  of 
such  sums.  It  was  further  allied  that  the 
respondent  entered  Into  a  conspiracy  with 
one  Doming  and  otbera  for  the  purpose  of 
avoiding  the  payment  of  the  Judgment  and 
that  to  harass  and  embarrass  the  respond- 
ent and  thereby  make  It  pay  the  Judgment  it 
instituted  a  suit  for  the  purpose  of  secur- 
ing a  rescission  of  the  sale  of  the  note  and 
mortgage  from  Deming,  who  formerly  owned 
it  to  Wheeler,  who  was  plaintiff  In  the  ac- 
tion In  which  the  Judgment  was  recovered, 
making  the  appellant  a  party  defendant 
therein,  compelling  It  to  appear  and  procure 
a  dismissal  of  the  action  as  to  itself.  It  Is 
further  alleged  that  by  reason  of  these  acts 
the  respondent  has  refused  to  carry  out  the 
contract  and  has  destroyed  and  rendered 
nugatory  the  object  and  purpose  of  the  agree- 
ment and  the  benefits  therefrom  which 
would  have  othwwise  accrued  to  the  appel- 
lant; that  the  premises  conveyed  have  great- 
ly depreciated,  and  are  of  small  value;  and 
that  the  appellant  has  elected  to  recover 
damages  from  the  defendant  rather  than 
have  a  reedssion  of  the  contract  It  then  al- 
leges that  the  difference  in  value  of  the  prop- 
erty at  the  time  of  the  conveyance  end  the 
amount  it  received  for  It  was  $45,595.78,  and 
demands  Judgment  for  that  sum,  with  Interest 
at  the  legal  rate  from  the  10th  day  of  Sep- 
tember, 1882,  the  date  of  the  deed  above  men- 
tioned. 

On  the  motion  of  the  respondent  the  court 
struck  a  portion  of  the  allegations  of  the  com- 
plaint whereupon  the  respondent  after  the 
appellant  had  refused  to  amend,  answered  as 
to  the- remainder.  It  admitted  that  it  had 
contested  the  payment  of  the  note  and  mort- 
gage mentioned  in  the  complaint  on  the  the* 
ory  that  it  was  not  obligated  to  pay  the 
same,  but  averred  that  Judgment  had  been 
given  against  it  in  spite  of  such  contest;  and 
further  pleaded  with  reference  thereto  that 
the  Judgment  had  been  fully  paid  by  It  be- 
fore the  commencement  of  the  pending  ac- 
tion, in  part  by  a  seizure  and  appropriation 
to  satisfaction  of  the  Judgment  of  Its  mon^ 
by  the  sheriff,  who  had  a  writ  of  execution 
In  his  hands  for  the  collection  of  the  Judg- 
ment and  by  a  voluntary  paymmt  on  Ite 
part  of  the  balance.  The  reply  of  the  ap- 
pellant admitted  the  seizure  by  the  sheriff  of 
the  money  of  the  plaintiff  in  satisfaction  t»t 
the  mortgage  Judgment  and  Its  final  applica- 
tion to  the  satisfaction  ttiweof,  bnt  rtitcrated 
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Its  statament  to  Ibe  effect  tbat  a  contest  wu 
[natitutedby  the  respoadeut  throagta  Demlng, 
and  prosecuted  it  until  Febmair,  1902, 
wben  It  was  finally  dismissed  on  the  appll< 
catloD  of  the  appellant,  and  that  the  money  In 
the  hand  of  the  Aherifl  waa  not  actnally  ap< 
piled  on  the  judgment  until  that  date.  On 
the  filing  of  tiie  reply  the  reapondsnt  moved 
for  a  Judgment  In  Ita  favor  on  the  pleadings, 
which  motion  tiie  court  granted,  dismissing 
the  appellants  action,  and  entering  a  Judg- 
ment for  costs  in  favor  of  the  respondent 

From  the  foregoing  atatunent  it  will  be 
observed  tbat  the  complaint  waa  drawn  on 
the  tbeory  that  because  the  respondent  fail- 
ed to  keep  tbat  part  of  Its  agreement  wherein 
it  covenanted  ttiat  it  wonld  not  sue  or  p^ 
mlt  the  aiQWllant  to  be  sued  on  any  of  the 
indebtedness  mentioned  In  the  contract,  the 
appellant  luid  ttie  right  to  rescind  the  con- 
tract In  part  and  recover  as  damages  the 
consideration  given  for  the  violated  portion 
of  the  agreement  regardless  of  the  question 
of  the  amount  of  damages  it  had  suffered  be- 
cause of  the  breach,  or  whether  it  has  suf- 
fered damages  on  account  thereof  at  all.  But 
we  think  the  appellant  has  mistaken  Its 
remedy.  When  a  contract  is  divisible  into 
separate  or  distinct  parts,  equity  sometimes 
permits  the  injured  party  to  rescind  on  eq- 
uitable terms  one  auch  part  while  adhering 
to  another  independent  part;  but  where  the 
contract  is  an  entirety,  or  where  there  Is  but 
one  enthw  consideration  for  a  number  of  con- 
ditions, tbe  contract  must  g^wally  be  re- 
scinded as  a  whole  if  rescinded  at  all.  There 
can  be  no  partial  readaalon  and  a  refunding 
of  a  portion  of  the  consideration,  unless  it  be 
In  an  extreme  case  where  there  1b  no  possible 
remedy  other  than  through  such  a  proceed- 
ing. The  conditions  ahown  in  the  complaint 
before  ua  do  not  call  for  any  such  extreme 
remedy.  For  the  breach  of  the  condition 
complained  of  here,  tlie  remedy  Is  found  In 
an  action  to  recover  the  actual  damages  suf- 
fered because  of  such  breach  of  the  condi- 
tion. These,  ordinarily,  would  be  the  ex- 
penses Incurred  In  compelling  the  respondent 
to  perform  Its  covenants,  and  the  losses  it 
suffered  because  of  the  failure  on  the  part  of 
the  respondent  to  save  it  from  being  sued, 
but  it  could  not  be  that  part  of  the  whole 
consideration  which  the  appellant  claims  to 
have  paid  to  obtain  this  particular  covenant 
The  consideration  paid  Is  rarely.  If  ever,  the 
measure  of  damages  for  the  breach  of  a  cov- 
enant. The  fundamental  idea  of  damages  In 
all  Such  cases  Is  comiKnsation  for  the  injury 
suffered,  and,  be  this  greater  or  less  than 
the  consideration  paid  to  secure  the  cov- 
enant. It  Is  the  amount  and  the  only  amount 
that  can  be  recovered  because  of  a  breach 
thereof.  As  the  complaint  shows  no  special 
damages,  the  court  did  not  err  In  holding  tbat 
no  cause  of  action  was  stated  on  which  sub- 
stantial damages  could  be  recovered. 

It  Is  said,  however,  that  the  complaint  con- 
tains averments  sufficient  to  abow  a  right  to 


'nominal  damagei^  and  Oat  flie  Judgment 
must  be  reversed  because  the  trial  court  did 
not  permit  a  recovery  for  nominal  danuffea. 
But  we  have  held  that  this  court  will  not 
wb«e  the  sole  object  of  the  action  Is  the  re- 
covery of  damages,  reverse  a  Jndgm«it  be- 
cause tiie  court  erroneously  &lled  to  ^rect 
Judgment  for  nominal  damages.  Johnson  v. 
Cook,  24  Wash.  4,74,  64  Pac.  729.  Whether 
the  plaintiff  does  or  does  not  recover  affects 
only  tlie  questkm  of  costs,  and  an  anwUate 
court  will  not  entertain  an  appeal  for  the 
sole  purpose  of  determining  who  la  entiUed 
to  coats  in  the  court  below. 
The  Judgment  la  affirmed. 

MOUNT,  DUNBAB,  ANDEEtS,  and  HAD- 
JJv  concur. 


HcCLAMMY  et  nz;  v.  GITT  OF  8P0KANEL 

(Supreme  Court  of  Waahhigton.  Dec.  22, 1904.) 
>n;:iioiPAL  oobfobatioiis  —  pebsohai.  imju- 

HUES  —  BIOBWALKS  —  OOVPUIKT— VAXIABCa 
—  BEPAIB  OV  SIDEWAIJES  — BAJtBIEBS  — BVI< 
DENCE— BUyFICIEWCY— QTTESnOHS  FOB  JUBT— 
CONTBIBUTOBT  NEOLIOBNCE. 

1.  In  an  action  against  a  dty  for  petsoiul 
Injuries  from  falling  throurii  a  trapdoor  in  & 
sidewalk  hi  course  of  repair  by  the  adjoining 
property  cn'uer,  the  averment  of  the  complaint 
that  the  city  had  granted  a  permit  to  repair 
the  sidewalli  and  trapdoor  was  supported  in  iti 
material  effect  bf  evidence  that  the  permit  wu 
to  construct  a  brick  sidewalk ;  it  appearing  that 
either  repairing  or  rebuilding  would  necessitate 
teariuK  up  the  old  wallc. 

2.  Where  a  permit  to  a  property  owner  to  te- 
construct  a  sioewalk  aaid  that  the  work  should 
be  done  "under  the  supervision  of  the  dty  en- 
gineer," the  city  was  chargeable  with  the  con- 
dition of  the  walk  during  the  repair,  and  it  was 
Its  duty  to  see  that  Iwrriers  were  placed  to 
guard  against  personal  injuries. 

8.  In  an  action  against  a  city  for  personal 
injuries  from  falling  through  a  trapdoor  of  a 
sidewalk  in  course  of  reconstruction  by  a  prop- 
erty owner,  evidence  examined,  and  held  to  re- 
quire submission  of  the  questions  of  negligence 
and  contributory  oegllgence  to  the  Jury. 

4^  The  fact  that  plaintiff  knew  that  a  idde- 
walk  in  front  of  a  building  whidi  she  sotwbt 
to  enter  when  she  was  injured  was  then  being 
repaired,  and  that  there  was  a  back  entrance 
which  she  could  use,  did  not  neeesnrlly  tatMb- 
lish  contributory  negligence. 

Appeal  from  Sui)erlor  Ooort,  Bpokane 
County;  Geo.  W.  Belt,  Judge. 

Action  by  Mark  McClammy  and  wife 
against  the  city  of  Spokane.  From  a  jndg- 
ment  for  defcDdant,  and  from  the  order  gnmt- 
Ing  a  new  trial,  defendant  appeals.  Affirmed. 

John  P.  Jndson,  A.  H.  Kenyont  and  A.  G< 
Avery,  for  appellant  Roche  dc  Onstlne  aod 
B.  H.  Sullivan,  for  respondents. 

HADLET.  J.  This  suit  was  Inonght  hr 
the  respondents,  who  are  husband  and  wife, 
against  the  appellant,  to  recover  damages  fu 
injuries  received  by  respondent  Etta  Mc- 
Clammy from  falUug  through  a  trapdoor 

T  4.  See  Municipal  Oorporattwia,  voL  ML  Cut  Dig. 
91  1679.  H66. 
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opening  upon  a  sidewalk.  The  owner  of  the' 
adjoining  property,  R.  W.  Mott,  wac  made  a 
part;  defendant,  but  he  was  not  served  with 
summons  and  did  not  appear  In  the  action. 
The  complaint,  briefly  stated,  alleges  that 
tbe  part  of  the  sidewalk  In  front  of  the  build- 
ing known  as  the  "Mott  Block,"  on  Main  av- 
enue In  the  city  of  Spokane,  Is  one  of  the 
principal  traveled  sidewalks  In  said  city; 
that  on  or  about  the  17th  day  of  October, 
1002,  and  for  some  time  prior  thereto,  the  de- 
fendants negligently  permitted  said  sidewalk 
and  a  large  trapdoor  therein  to  become  out 
of  repair  and  dangerous;  that  theretofore, 
on  or  about  the  7th  day  of  October,  1902,  the 
defendant  dty  gave  to  said  Mott  written  per- 
mission to  repair  tbe  sidewalk  and  trapdoor, 
and  that,  in  pursuance  thereof,  some  of  the 
boards  of  the  sidewalk  were  torn  up,  and 
that  the  trapdoor  was  thereby  rendered  more 
dangerous ;  that  no  guards  were  placed  there, 
and  no  notice  of  any  kind  was  given  to  the 
public  of  said  dangerous  condition ;  that  on 
tbe  date  first  above  mentioned  the  Injured 
respondent  was  traveling  upon  the  sidewalk, 
going  to  her  residence  In  the  said  Mott  Block, 
and,  as  she  came  directly  In  front  of  the  en- 
trance to  said  building  upon  said  trapdoor, 
the  latter  gave  way,  whereby  she  was 
thrown  to  the  bottom  of  a  basement  stair- 
way, and  seriously  injured.  Tbe  answer  con- 
sists of  general  denials  and  afflnnatlve  alle- 
gations of  fact  which  are  claimed  to  amount 
to  contributory  negligence.  The  cause  was 
tried  before  tiie  court  and  a  Jury.  At  the 
conclusion  of  the  evidence  the  city  cbaUenged 
the  Bufflclency  thereof  to  authorize  a  verdict 
In  favor  of  respondents.  The  challenge  was 
granted,  and  the  Jury  discharged.  Respond- 
ents then  moved  for  a  new  trial,  which  was 
granted,  for  the  reason,  as  stated  in  tbe  or- 
der upon  the  motion  for  new  trial,  "that  the 
city's  liability  and  the  question  of  contribu- 
tory negligence  should  have  been  submitted 
to  the  Jury."  The  city  has  appealed  from  tbe 
order  granting  a  new  trial. 

Appellant  urges  that  the  evidence  does  not 
eustnin  the  averment  that  the  city  granted 
a  permit  to  repair  the  sidewalk  and  trapdoor, 
but  that  It  was  a  permit  to  construct  a  brick 
sidewalk.  Such  Is  the  wording  of  the  per- 
mit, but  the  place  for  tbe  brick  walk  to  be 
constructed  was  described  In  the  permit  and 
It  was  at  tbe  same  place  where  the  board 
walk  and  trapdoor  then  existed.  It  seems 
to  us  that  no  material  distinction  should  be 
drawn  between  the  allegations  of  the  com- 
plaint and  the  language  of  the  permit,  so 
fur  as  appellant's  relations  to  the  circum- 
Bt.inces  were  concerned.  Either  the  building 
of  a  brick  sidewalk  there  or  the  repair  of  the 
board  one.  which  was  alleged  to  be  old  and 
rotten.  Involved  a  tearing  up  of  material  and 
a  change  of  conditions  rendering  tbe  place 
more  or  less  dangerous  to  the  traveling  pub- 
lic. It  Is  of  such  cliange  of  conditions  and 
lack  of  protection  therefrom  that  respond- 
ents complain,  and  we  think  the  evidence  as 
78  P.— 68 


to  the  permit  In  Its  material  effect  nntports 

the  averments  of  the  complaint 

The  city  was  ctiargeable  with  notice  of  the 
condltioDB.  Hie  penult  says  that  the  work 
shall  be  done  "under  the  supervision  and  di- 
rection of  the  city  engineer."  Thus,  while  It 
Is  true  tbe  property  owner  was  doing  th« 
work  through  his  own  contractor,  yet  he  was 
under  tbe  immediate  superrlslon  and  direc- 
tion of  an  officer  of  the  city.  The  time  limit 
for  doing  the  work  was  fixed  In  the  permit 
at  15  days,  and  tbe  fact  that  the  permit  was 
granted  became  notice  to  the  dty  that  the 
work  was  In  progress,  and  charged  it  with 
the  duty  of  seeing  that  It  was  properly  eon- 
ducted. 

**The  duty  to  properly  guard  the  excava- 
tions, although  It  was  a  public  work  and  car- 
ried on  by  Independent  contractors,  rested 
primarily  upon  the  dty.  This  duty  it  could 
not  delegate  so  as  to  escape  liability  for  its 
nonperformance,  as  against  any  person  law- 
fully traveling  upon  the  street"  Drake  v. 
Seattie,  30  Wash.  81,  84,  70  Pac.  231,  232,  94 
Am.  St  Rep.  844.  See,  also,  NoU  v.  Seattle, 
29  Wash.  28,  69  Pac.  882;  Beall  v.  Seattle, 
28  Wash.  693.  69  Pac.  12,  61  L.  R.  A.  583,  92 
Am.  St  Rep.  892.  "The  dty  cannot  escape 
responsibility  ui>on  the  theory  that  the  un- 
safe condition  of  the  walk  was  brought  about 
by  the  act  of  the  owner  of  the  abutting  prop- 
erty. If,  from  the  evidence,  the  Jury  might 
properly  have  found  that  the  authorities  bad 
either  actual  or  constructive  notice  of  such 
unsafe  condition,  and  failed  thereafter  with- 
in a  reasonable  time  to-  make  or  cause  It  to 
be  made  safe.  Its  responsibility  to  the  public 
and  to  the  plaintiff  Is  In  no  way  lessened  or 
affected  by  the  fact  that  it  had,  prior  to  the 
accident,  granted  a  permit  to  the  owner  to 
make  the  excavation.  Under  any  and  all  dr- 
cumstances  It  Is  liable  for  such  injuries  aris- 
ing from  defects  In  public  walks  as  tbe  exer- 
dse  of  ordinary  care  upon  the  part  of  its  au- 
thorities would  prevent  ♦  •  Sproul  v. 
Seattie,  17  Wash.  256,  260,  49  Pac.  489,  490. 

The  duty  of  the  city  in  the  premises  is 
therefore  plain.  The  question  here,  however, 
Is,  was  tbe  evidence  such  that  It  was  for  the 
court  to  decide,  as  a  matter  of  law,  that  the 
city  had  discharged  Its  duty?  There  is  dis- 
pute as  to  whether  any  or  sufficient  barriers 
were  placed  across  this  sidewalk  at  tbe  ends 
of  the  strip  being  improved,  by  way  of  no- 
tice to  tbe  public  that  It  was  unsafe.  In  any 
event  there  does  not  appear  to  have  been 
any  ban'Ier  against  going  upon  the  trapdoor, 
which  It  was  necessary  to  cross  in  order  to 
reach  the  front  entrance  to  the  building 
where  respondent  resided.  Persons  bad  hith- 
erto, and  up  to  this  time,  passed  Into  and  out 
of  the  building  over  this  door.  The  respond- 
ent had  herself  passed  out  over  it  but  a  few 
minutes  before.  The  evidence  conflicts  as  to 
bow  much  of  the  board  walk  was  torn  up  at 
that  time,  and  as  to  whether  It  was  removed 
np  near  to  tbe  trapdoor  on  both  sides.  The 
respondent  was  asked  as  to  the  appearance 
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of  th»  itrapddw  irlMa  she  went  out  aM  re- 
plied: "The  niM  u  It  always  had.  I  did 
not  see  asj  difference  in  It  wtaateTer."  As 
to  what  occutred  «  few  mlmiteB  later,  wben 
respondent- returned,  ehe  testified  as  follows: 
"When  I  came  baok.  why,  there  was  a  lady 
coming  out,  and  she  Just  went  acrosa,  and 
there  was  two  men  standing  there,  Mr.  Dyee 
and  Mr.  Greeu,  and  Sir.  Oreeu  put  out  his 
hand,  and  said,  'Is  that  safe?*  Mr.  Dyee  said, 
'Oh,  yes ;  go  ahead.*  Then  I  went  to  step 
up  to  the  main  entrance  and  I  feU."  The 
Mr.  Dyee  mentioned  wae  In  charge  of  that 
work.  Tinder  these  ctrcnmstances  we  think  It 
WM  not  for  the  court  to  say,  as  a  matter  of 
law,  that  no  negligence  appeared  on  the  part 
of  the  city,  but  that  waa  a  fact  for  the  Jury 
to  determine. 

The  question  of  contributory  negligence 
was  also  for  the  Jury.  Under  the  circum- 
stances already  'detailed,  there  Is  room  tn 
the  mlnda  of  reasonable  men  for  difference 
of  opinion  upon  that  subject,  and  It  should 
not  be  said,  as  a  matter  of  law,  that  respond- 
ent negligently  contributed  to  her  own  In- 
jury. In  thig  connection  appellant  also  urges 
the  addlttonnl  circamstnnce  that  there  was  a 
badE  stairway,  of  which  respondent  knew, 
and  by  which  she  could  have  gained  access 
to  the  building  in  which  she  resided.  That 
fact,  howerer,  does  not  necessarily  establlsli 
contributory  negligence.  Tbe  stairway  was 
an  outside  one,  and  there  was  much  evidence 
to  tbe  effect  that  It  was  old,  rickety,  and  un- 
safe. These  questions  of  negligenoe.  tmder 
the  evidence  disclosed  In  the  record,  were 
for  tbe  jury,  and  the  court  did  not  nr  In 
granting  the  new  trial. 

The  Judgment  la  affirmed. 

FITLLBRTON.  O.  J.,  and  MOUNT.  AN- 
DffitS.  and  DUNBAR,  JJ.,  concur. 


SPENCER  T.  COMMERCIAL  CO. 
OSnpreme  Court  of  Washington.  Dec.  22, 1901) 

ATTOSNET'S    FEE— ALLOWANCE— VALIOITT—AP- 
PKAl>-nNniNQS  OF  FACT— C0KCLCaiVK?;f!8S. 

1.  The  findings  of  fact  by  the  trial  court  are 
conclusive  on  appeal,  where  tiie  evidence  ia  not 
in  tbe  record. 

2.  An  attorney's  fee.  In  addition  to  the  statu- 
tory nttorncy'a  fee,  cannot  be  allowed  in  an  ac- 
tlMi  for  damiiaee  for  the  allpged  violation  of  the 
covenants  of  a  lease. 

3.  Where  the  allowance  of  an  attorney's  fee 
was  set  forth  in  tlie  court's  conclusions  of  law, 
the  plnintilFB  objection  thereto  at  the  earliest 
opportunity  by  exceptinn  to  the  allowant'p  is 
sufficient  to  raise  tbe  question  of  tbe  validity 
of  the  allowance  on  appeal. 

4.  AVhere  the  allowance  of  an  attorney's  fee 
is  a  part  of  the  Judgment,  the  quei*tion  of  the 
validity  of  the  allowance  may  t>e  raised  on  ap- 
peal. 

Appeal  from  Superior  Court  King  County; 
Arthur  B.  Orlffln,  Judge. 

Action  by  L.  D.  Spencer  against  the  Com- 
mercial Company.  Prom  a  Judgment  for  de- 
fndant;  plalnCUT  «p9ea)&  Modified. 


O.  Ward  Kemp,  for  aj^llant  1m  Brai- 
•on  and  Kenneth  Macklntoeh,  tot  respondent 

DUNBAR.  J.  This  was  an  action  bronght 
to  recover  damages  from  the  defendant  for 
alleged  violation  of  the  covenants  of  v  lease; 
the  main  contention  being  that  tbe  lessor 
ejected  the  lessee  from  the  premises  leased, 
and  proceeded  to  collect  the  rents  from  tbe 
aublessees,  to  plaintiff's  damage  in  tbe  sun 
of  $1,260,  the  Taln«  of  the  flxtures  which 
plalntur  alleged  he  was  deprived  of,  and  tbe 
sum  of  (622.90,  the  value  of  the  leasehold 
Interest  which  he  alleges  be  was  deprived  of; 
being  the  sum  of  $1,884.90  In  all. 

Tbe  question  of  the  right  of  the  appellant 
to  the  value  of  the  flxtnres  was  decided  ad- 
versely to  appellant's  contention  by  this  court 
In  Spencer  v.  Commercial  Co.,  30  Wash.  520, 
71  Pac.  08,  upon  a  former  appeal  tn  this 
case.  The  case  was  tried  by  the  court,  a 
Jury  having  been  waived;  and  tbe  court, 
after  finding  the  execution  of  the  lease,  a 
copy  of  which  it  la  not  necessary  to  eet  out 
In  this  opinion,  found  that  during  the  mouth 
of  August,  1899.  the  plaintiff  aurrendered  and 
delivered  possession  of  tbe  premises  to  tbe 
defendant;  that  the  defendant  thereupon  re- 
sumed possession  thereof,  and  leased  tbe 
same  to  the  Seattle  Cereal  Company,  and 
that  the  said  Seattle  C«real  Company  there- 
upon became  the  tenant  of  the  said  premises, 
and  80  continued  up  to  and  until  December 
31,  1001,  and  that  at  the  end  of  the  said  time 
the  Seattle  Cereal  Company  redelivered  pos- 
session of  said  premises  to  defendant,  and 
tliat  the  defendant  thereupon  resumed  pos- 
session thereof;  that  subsequent  to  Augast 
1890,  defendant  received  from  the  plalntlft 
no  rent  for  said  premises,  and  bad  no  deal- 
ings of  whatsoever  kind  with  him  In  regard 
to  said  premises,  but  that  during  all  of  said 
time  the  said  premrsea  were  in  the  posses- 
sion of  said  Seattle  Cereal  Company  as  ten- 
ant of  the  defendant  and  in  August  ISW. 
plaintiff  agreed  with  the  defendant  and  the 
Seattle  Cereal  Company  that  he  would  snr- 
render  his  lease,  mentioned  in  finding  No.  1. 
and  would  rent  said  premises  f^m  the  Seat- 
tle Cereal  Company;  that  In  compliance  with 
said  agreement,  plaintiff,  after  August  IS^* 
paid  no  rent  to  said  defendant,  but  rented 
said  preinlaes  from  tbe  Seattle  Cereal  Com- 
pany, The  appellant  has  not  brought  here 
the  testimony  in  the  case,  eo  ttiat  the  finding 
of  fact  must  be  accepted  by  this  conrt  as 
tbe  facts  proven.  We  think  that  they  were 
within  the  Issues,  and  that  no  other  facts 
were  necessary  to  be  found  by  the  court,  and 
that  the  facta  found  by  the  court  warrant 
the  conclusions  of  law  which  followed.  Nei- 
ther are  we  able  to  conclude  that  the  court 
abused  ita  discretion  In  refusing  the  motion 
of  the  appellant  for  a  new  trial,  ao  far  as 
the  merits  of  the  controversy  are  concerned. 

Tbe  Judgment  rendered,  however,  granted 
to  the  respondent  (the  defendant  tn  the  action 
below)  an  attorney's  fee  of  flOO  In  addltloo 
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to  tbe  «thtutor7  attome7*B  ftes.  It  tan  been 
so  often  decided  tlmt  tlw  grantlDg  of  aXtbt- 
nef'B  fees  In  cases  of  this  kind  was  error 
t3»t  tt  Is  no  longer  a  proper  snbject  for  dls- 
CQSsion.  It  Is  contended,  howerer,  bj  ttie 
respondent,  lltat  tills  qaestlon  was  not  raised 
b7  the  appellant  In  the  lower  cour^  and  tbat 
he  has  no  right  to  present  It'  ber&  Tbs  flnd- 
Ing,  howerer,  was  obJed»d  to  by  tbe  appek 
Isnt  at  the  earliest  opportnnltr,  by  exceptins 
to  this  allowance;  wblcb  was  set  forth  In  ttie 
ctmclnslons  of  law.  And  again,  ft  la  a  part 
of  the  Jndgment  wMdi  Is  deemed  excepted  to. 

Am  no  good  poTpose  wonid  be  snbserred  by 
flie  rerersal  of  the  Judgment  and  the  retrial 
of  the  cause  by  reason  of  this  error  alone, 
we  will  follow  the  rule  annonnced  bi  Trmnble 
TPmmble,  2B  Wash.  133,  68  Pae.  12^  and 
affirm  tbe  Judgment,  except  as  to  tht  allow- 
ance of  the  $100  as  attomey'a  fees,  and  re- 
mand ttie  cause,  with  Instmetfons  to  ttie 
lower  court  to  modify  itt»  decree  in  that  re- 
gard; the  costs  of  HiB  appeal  to  be  taxed  In 
favor  of  appellant 

FUIXERTON.  a  J.,  and  ANDBBS.  HAD- 
LBT,  and  MOUNT,  emcnr. 


STATE)  r.  OHANBT. 

(Supreme  Court  of  Washington.   Dec.  22, 19M.) 

OOCDFATIOH  TAX  —  BABBEBS  —  CEBTinOATU  — 
STATI7TB— CORSTBUOnOll— nO- 
I.AnOH-^IIfAIffT. 

1.  Laws  1901.  p.  S49.  f  1,  makes  It  ontawfnl 

to  follow  tbe  occupation  of  a  barber  without 
first  obtaining  a  "certificate  of  registration." 
Section  9  (page  830)  permits  tiiose  already  en- 
fcngeA  in  sacb  orcapation  to  file  an  affidavit  and 
obtain  a  "certificate."  Section  10  prescribes 
the  course  to  be  pursued  by  those  not  alrea<^ 
engaged  in  said  occupation  to  obtain  a  "certifi- 
cate of  registration,^  and  nrovides  that  all  "cer- 
tificate*" shall  he  renewed  each  year,  etc.  Sec- 
tion 14  (page  3Q1)  permits  the  revocation  of 
any  "certificate."  Held,  that  the  "Certificates" 
and  the  "certificates  of  registration"  were  tbe 
i«ame  in  effect,  and  did  not  designate  two  dasa- 
ea  ot  licenses  only  one  of  whidi  oonid  be  renAed 
tinder  section  14. 

2.  Laws  1001,  p.  352,  |  15,  making  It  a  mlsde- 
mcanor  to  practice  the  occupation  wiUiont  first 
having  obtained  a  certificate  of  registration,  ap- 
plies to  one  who  bad  obtained  a  certificate  which 
was  afterwards  revoked. 

Appeal  from  Superior  Oonrt  King  Ooun- 
ty;   Boyd  J.  Tallman,  Judge. 

Robert  L.  Ghaney  was  convicted  of  a  mis- 
demeanor, and  appeals.  Affirmed. 

Shank  A  Smith  and  Richard  Wliunr,  tot 
appelant.  W.  T.  Scott,  R.  W.  Pilgmore, 
and  John  B.  Hart;  for  respondent 

FULLERTON,  CX  J.  The  appellant  was 
convieted  of  Tlolating  the  act  regulating  tbe 
occupation  of  barberlng,  and  sentenced  to 
pay  a  fine.  From  tbe  Judgment  and  sen- 
tence he  appeals. 

Prom  tbe  record  tt  appears  that  the  ap- 
pellant was  engaged  In  the  occupation  of  bar- 
berlng In  the  dty  of  Seattle  at  tbe  time 


tbe  act  abort  nttvmH  ts  wma  enacted  by 
the  L^slatnM  and  went  bito  effect;  tbat 
be  complied  wllb  tiie  prorialons  of  that  act 
within  fbe  time  fluMin  Umlted,  by  lllinft 
with  the  Secretary  of  tbe  Boafd  of  Bzam- 
Iners  thereby  created,  an  affidavit  "setting 
ftnth  his  name,  realdrace,  and  length  of  time 
during  which  and  places  where  be  bad  prac- 
ticed such  occupation,"  paid  tbe  license  fee 
required,  and  recelred  a  certlflcate  of  reg- 
istration entitling  him  to  follow  his  occupa- 
tion in  Seattle  for  one  year  thereaftw.  A 
year  later  he  paid  the  charges  required  for 
a  renewal  certlflcate.  and  tecetred  sncta  a 
certificate  from  the  registration  board;  and 
again  in  June,  1908,  he  paid  to  the  Becr»- 
tary  of  the  board  the  renewal  fee,  and  re- 
ceived a  receipt  Ihentat  from  the  seoretary, 
bitt,  owing 'to  the  fact  that  an  inqnliy  was 
tiben  pending  as  to  the  manner  In  which  be 
was  conducting  bis  shoj^  a  rene^ral  certlfl- 
cate was  not  Issued  him.  Later  this  Inquiry 
developed  into  a  trial  before  tbe  board,  which 
resulted  in  a  finding  the  board  to  the  ef- 
fect that  the  appellant  was  conducting  his 
barbtf  abop  In  "an  unsanitary  and  filthy 
manner,"  and  to  a  revocation  of  bis  eertifi-. 
cate.  The  appellant,  however,  contbmed  tq^^ 
follow  bis  occupation  after  audi  levocatlcm, " 
and  thla  inoceedlBg  waa  prosecuted  agatost 
bim  with  the  result  above  atated. 

'nie  toformatlon  apoo  which  the  appellant 
was  convicted  redted  substantially  the  fore- 
going tacts,  and  It  is  omtended  by  counsel 
for  the  ivpellant  that  it  does  not  steto  facto 
snfflcient  to  constitute  a  crtoie;  the  ptbdse 
contentions  being  <1)  that,  under  tbe  terms 
of  the  act  regulating  the  occupation  ot  bar- 
berlng, the  Board  of  Eltaminers  thereby  cre- 
ated has  no  power  or  antbority  to  revoke 
a  certificate  oi  reglstratifm  Issued  to  barbers 
who  were  following  tlw  occupntion  of  a 
barber  at  the  time  the  act  went  into  effect, 
but  that  the  power  conferred  on  the  boai:d 
to  that  behalf  la  ccmflned  to  barbers  wbo 
have  commenced  that  occupation  since  the 
passage  of  tbe  act;  and  (2)  that  the  act  pro- 
vides no  penalty  for  following  the  occupation 
nt  barberlng  after  a  cerUflcato  of  registra- 
tion baa  been  revoked. 

The  sections  of  the  act  ajqillcable  to  an 
underatandlng  of  these  contentions  are  flie 
following: 

"Section  1.  It  shall  be  unlawful  for  any 
person  to  follow  the  occupeUoa  of  barber 
In  any  Incorporated  city  or  town  In  this 
state,  unless  he  shall  have  first  obtained  a 
certificate  of  registration  as  provided  in  this 
act:  provided,  however,  that  nothing  In  this 
act  shall  apply  to  or  affect  any  person  who 
Is  now  engaged  to  such  occupation  except  as 
hereinafter  provided." 

"Sec.  9.  Every  person  now  engaged  to  tiie 
occupation  of  barber  to  dtlea  of  the  first 
second  or  tiilrd  clau  In  this  stote  shall  with- 
in ntoety  daye  after  the  approval  of  this  act 
file  with  the  secretory  of  said  board  an  af- 
fidavit setting  forth  bis  name,  residence  and 
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lengtb  of  ttiM  dorlDS  whldi  and  the  places 
where  he  has  practiced  such  occupation,  and 
Bhall  par  to  the  secretatr  of  said  board  one 
dollar,  and  a  certlflcat»  entitling  him  to  prac- 
tice said  occupation  for  one  year  shall  there- 
upon be  issued  to  him. 

"Sec  10.  To  obtain  a  certiflcate  of  regis- 
tration under  this  act,  any  person  exceptinf 
those  mentioned  In  section  nine  shall  make 
appllcati<Hi  to  said  board,  and  shall  pa;  to 
the  secretary  an  examination  fee  of  five  dol- 
lars, and  shall  present  hlms^f  at  the  meet- 
ing of  the  board  for  ocamlnatlon  of  appU- 
caots.  The  board  shall  examine  such  per- 
son, and  b^g  satisfled  that  he  Is  above  the 
age  of  eighteen  rears,  of  good  moral  char- 
acter, firee  from  contagious  or  Infectious  dis- 
ease, has  studied  the  trade  for  two  years  as 
an  apprentice  under  or  as  a  gualtfled  and 
practicing  barber  in  this  state,  or  other 
states,  and  is  possessed  of  the  requisite  skill 
to  properly  perform  all  the  duties,  including 
bis  abili^  In  the  preparation  of  the  tools 
used,  shsTlng,  cutting  of  the  hair  and  beard 
and  all  the  various  services  incident  there- 
to, and  has  sufficient  knowledge  concerning 
the  common  diseases  of  the  face  and  skin 
to  avoid  the  aggravation  and  spreading 
tibereof  in  the  practice  of  his  trad^  bis  name 
shall  be  entered  bf  the  board  in  a  register 
hereinafter  provided  for  and  a  certificate  of, 
registration  shall  be  issued  to  him  authoris- 
ing bim  to  practice  said  trade  in  this  state^ 
for  one  year.  All  certificates  shall  be  renew- 
ed each  year,  for  which  renewal,  a  fee  of 
flft7  cents  shall  be  paid.  All  persons  mak- 
ing application  for  examination  under  ttie 
provisions  of  this  act,  shall  be  allowed  to 
practice  the  occupation  of  barber  until  the 
next  meeting  as  designated  by  said  board." 

"Sec.  12.  Said  board  shall  fnznisb  to  each 
person  who  has  successfully  passed  examina- 
tion, a  certiflcate  of  registration,  bearing  the 
seal  of  th£  board  and  the  signature  of  Its 
president  and  secretary  certifying  that  the 
header  thereof  is  entitled  to  practice  the  oc- 
cupation of  barber  In  this  state,  and  It  shall 
be  the  duty  of  the  holder  of  such  certificate 
to  post  the  same  in  a  conspicuous  iriace  in 
the  shop. 

"Sec.  18.  Bald  board  shall,  keep  a  register 
In  which  shall  be  entered  names  of  all  per- 
sons to  whom  certificates  are  lesued  under 
this  act,  and  said  register  shall  be  at  all 
times  open  to  public  Inspection. 

"Sec  14.  Said  board  shall  have  power  to 
revoke  any  certificate  of  registration  grant- 
ed by  it  under  this  act,  for  (a)  conviction 
of  crimes  dmnkoiness,  (c)  having  or  im- 
parting an^  contagious  or  infections  disease 
or  (d)  for  doing  work  in  an  unsanitary  or 
filthy  manner:  provided,  that  before  any  cer- 
tificate shall  be  revoked  the  bolder  thereof 
shall  have  notice  in  writing  of  the  change 
[charge]  or  chaises  against  him,  and  shall  at 
a  day  specified  In  said  notice,  at  least  five 
days  after  the  service  thereof  be  given  a 
public  hearing  and  full  opportunity,  to  pro- 


duce testimony  in  his  behalf,  and  to  confront 
the  witnesses  against  him.  Any  person  wboat 
certtScate  has  been  so  revoked  may  after 
expiration  of  ninety  days  upon  appllcatloo 
have  the  same  re-lasned  to  him  upon  satis- 
factory showing  that  disqualification  hai 
ceased. 

"Sec.  15.  Any  peaon  practicing  the  occu- 
pation of  barber  in  any  city  of  the  first,  sec- 
ond or  third  class  in  this  stat^  without  flnt 
having  obtained  a  c«Mlflcate  of  tegistratkiB 
as  provided  In  this  act.  or  falsely  pretendlac 
to  be  practicing  such  occupation  under  tbli 
act,  or  who  uses,  or  allows  towels  to  bt 
used  on  mcve  than  one  person  before  such 
towels  have  been  laundered;  or  rasora,  lath- 
er, or  hair  brushes  on  more  than  cme  person 
before  same  shall  have  been  sterilised  or  la 
violation  of  any  of  the  provisions  of  this  act 
and  every  proprietor  of  a  barber  shop  who 
shall  willfully  employ  a  barber  wbo  has 
not  such  a  certiflcate  shall  be  gullt7  of  a  ml» 
doneanor  and  upon  conviction  thereof  shsll 
be  punished  by  a  fine  of  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollan^ 
or  by  imprisonment  in  the  county  Jail  not 
less  than  ten  days  nor  more  than  ninety 
days,  or  both."   Laws  1901,  pp.  349-362. 

In  support  of  his  first  contention,  ttie  ajf- 
pellant  argues  that  the  act  makes  a  dis- 
tinction as  to  the  charactw  of  the  certificates 
tliat  are  issued  under  the  act;  that  the  act 
provides  for  two  characters  of  certificates, 
the  first  of  which  is  called  a  ''certificate 
merely,  while  the  second  is  called  a  "cer- 
tificate of  r^stratlou";  that  the  former  is 
issued  to  barbers  who  were  following  that 
occupation  at  the  time  the  act  went  Into  e(- 
Cect,  and  that  as  to  them  nothing  furtba 
was  provided  or  tntetided,  but  that  they  can 
follow  their  occupation  from  that  time  oo 
free  from  the  Bui>eTvi8lon  or  control  of  the 
Board  of  Hxamlners;  that  a  "certificate  of 
r^stration"  is  Issued  only  to  those  who 
seek  to  commence  the  occupation  of  barbe^ 
Ing  since  the  passage  of  the  act,  and  it  Is 
such  barl>er8  only  tbat  the  board  have  power 
to  supervise  and  control,  and  whose  aathority 
to  follow  the  business  can  be  revoked  for 
the  causes  numerated  in  section  14.  It 
seems  to  us,  however,  that  the  appellant  mis- 
takes the  effect  of  the  language  employed  la 
the  act  It  Is  true  the  act  is  not  sKUlfnllT 
drawn,  and  Is  somewhat  confusing  In  the 
langn^  used,  but  its  plain  purpose  was  to 
regulate  the  occupation  of  barberlng  in  this 
state  as  practiced  by  all  barbers,  thoee  al- 
ready engaged  In  the  business  as  well  as 
those  who  should  engage  In  It  aft^  its  pas- 
sage, and  that  the  word  "certificate"  and  the 
phrase  "certificate  of  registration"  have  one 
and  the  same  meaning.  The  only  distinc- 
tion made,  as  we  view  It,  Is  that  it  was  In- 
tended by  the  L^slatnre  that  those  who 
should  be  ^igaged  In  the  occupation  of  bar- 
berlng at  the  time  the  act  went  Into  effect 
should  be  permitted  to  continue  to  do  w 
without  examlnati<m  as  to  their  qnaUflca- 
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tkmB,  wliUe  fhose  who  diontd  corns  In  there 
after  should  nibiiilt  to 'snch  cxamlnatlcm ; 
bat  all  were  to  stand  tha«after  on  an  equal 
footing— all  wen  required  to  obtain  a  cer^ 
tiflcate  In  order  to  engage  In  the  occapa- 
tton,  which  certificate  could  be  revoked  for 
crime,  dmnkenneaa,  If  tin  bolder  became  af' 
flicted  with  contai^oua  or  Infections  dis- 
eases, or  did  hla  work  In  an  unsanltarr  or 
filthy  manner.  This  Is  gathered  from  the 
words  of  the  act  By  the  first  section  it  la 
made  unlawful  for  any  parson  to  follow  the 
occupation  of  barber  in  the  designated  places 
wlttiout  ha^ng  a  certificate  of  registration. 
By  section  9  those  thai  engaged  In  ttw  oe- 
cnpatlon  at  the  time  of  the  passage  of  the 
act  were  entitled  to  a  certificate  Cor  one 
year,  on  paying  certain  fees,  without  ex- 
amination as  to  their  QualliBcatlons.  .  ^  see- 
tloD  10  those  thereafter  applying  were  re- 
quired to  pass  an  ezamlnatlwi  before  a  cer- 
tificate be  issued  to  them.  And  In  tlie  same 
section  It  Is  provided  that  "all  certificates" 
shall  be  renewed  each  year,  and  by  section 
14  the  Board  of  Bxamlners  is  ^veo  power  to 
revise  any  certificate  for  the  acts  therein 
enumerated.  These  sections,  as  we  say, 
clearly  Imply  that  the  only  distinction  to  be 
made  between  the  two  classes  was  that  those 
following  the  business  In  the  designated  dis- 
tricts at  the  time  of  the  {tassage  of  the  act 
did  not  have  to  pass  an  examination  as  to 
their  qualifications  In  order  to  obtain  a  cer- 
tificate while  those  commencing  business 
subsequent  thereto  were  obligated  tc  take 
such  an  examination.  We  conclude,  there- 
fore, that  the  Board  of  Examiners  bad  power 
to  revoke  the  appellant's  certificate. 

'me  second  contentioD  Is  founded  upon  the 
language  of  section  IS.  By  that  flection,  It 
will  be  noticed,  a  penalty  is  provided  for 
"practicing  the  occupation  of  barber  •  •  ♦ 
without  first  having  obtained  a  certificate 
of  registration  as  provided  In  this  act," 
which.  It  Is  said.  Is  a  difTerent  thing  from 
practicing  the  occupation  of  barber  after 
his  certificate  of  registration  had  been  re- 
voked— the  oCTense  charged  and  proven 
against  the  appellant  But  we  think  tbis 
distinction  not  well  founded.  A  person  who 
engages  in  the  occupation  after  his  license  is 
revoked,  without  procuring  another  one.  Is 
following  the  occupation  "without  first  hav- 
ing obtained  a  certificate  of  registration,"  as 
much  so  aa  la  a  person  who  engages  In  the 
occupation  without  having  obtained  a  cer- 
tificate at  all.  Both  stand  on  tbe  same  plane. 
Neither  have  a  license,  and  each  engage  In 
the  business.  Tbe  fact  that  one  at  some 
past  time  held  such  a  license  does  not  make 
their  respective  situations  different 

The  case  of  Ex  parte  McNuIty,  77  Cal.  164, 
19  Pac.  237,  11  Am.  St  Rep.  257,  Is  cited  by 
appellant 'as  sustaining  the  last  contention  no- 
ticed. It  will  be  observed  by  an  examina- 
tion of  tbe  several  opinions  In  that  case  that 
this  Is  not  the  ground  upon  which  the  de- 
cision is  rested.  Judge  McFarland  gave  it  as 


one  of  tbe  reasons  for  granting  tbe  wrl^  aoA 
bis  i^lnhm  was  ccmcurred  in  by  Judge  Sharp- 
stein.  The  other  Judges,  however,  who  con- 
curred In  the  Judgment  do  not  urge  tUs  aa 
one  of  the  grounds  for  so  doing,  although 
they  stated  their  reason  for  concurring  in 
the  Judgment  in  separate  tvlnlona.  But  if 
we  'are  mistaken  In  thla,  and  If  it  be  true 
that  the  case  properly  cimslraed  does  so  hold, 
we  would  not  follow  it;  as  tbe  reaaraln: 
vptm  which  it  Is  rested  does  not  appeal  to 
us  as  being  either  sound  or  concIoalv& 
Hie  Judgmmt  is  affirmed. 

BADLBT,  DUNBAB,  AMDIDB8,  and 
MOUNT,  JJ^  concur. 


WIIiliARD  V.  LUOILB  DREYTUS  tflN.  CO 
(FISHER  eC  al.  Interveners).  . 

(Sopmne  Gonrt  of  WashlngtoD.  Dee.  17, 1904.) 

APPSAL— DIBUISSAI^DKmn  OV  PABTISS. 

L  Pending  an  action  by  a  corporation  to  de- 
termine Its  valid  stock  and  the  persona  entitled 
thereto,  it  was  eaed  by  a  party  claiming  to  be 
a  stockholder,  and  temporarily  eniolned.  with 
its  officers,  Btockbolders,  and  others,  from  hold- 
ins  meetings,  changing  Its  records^  by-laws,  or 
manasement,  assuming  to  pass  on  the  validity 
of  stc»ck  or  TOting  the  same,  etc.  Held,  that 
the  corporatlMi  was  an  Interested  party  on  an 
appeal  from  an  order  denying  a  motion  to  dis- 
solve restraining  orders  taken  by  Interveners, 
claiming  to  be  the  owners  of  genuine  stock  tbe 
validity  of  which  appeared  to  be  at  least  In 
suspense,  and  hsaet  their  failnre  to  serve  notics 
on  it  was  ground  tor  dismissal  of  the  appeal. 

Appeal  from  Superior  Oourt,  Spokane 
County  :  Henry  L.  Eennao,  Judge. 

Injunction  by  H.  S.  Wlltard  against  the 
Ludle  Dreyfus  Mining  Company.  Daniti 
Fisher  and  others  Intervened,  and,  from  an 
order  denying  a  motion  to  dissolve  restrain- 
ing orders,  interveners  appeal.  Dismissed. 

A.  H.  K«iyon  and  W.  O.  Jones,  for  appel- 
lants. H.  S.  Stoolfire  and  John  O.  Kleber, 
for  respondent 

HADLET,  J.  The  respondent  brought 
this  suit  against  the  Ludle  Dreyfus  Mining 
Company,  a  corporation.  The  complaint.  In 
effect,  alleges  that  on  or  about  December  2, 
1902,  the  respondent  was  the  owner  and 
holder  of  127,000  shares  of  valid  stock  of 
said  company;  that  on  said  date  he  surren- 
dered and  delivered  the  certificate  thwefor 
to  the  company  for  transfer  of  the  atotik  tn 
his  name  and  account  on  the  books  of  tlie 
corporation;  that,  with  full  knowledge  of 
the  surrender  of  said  certificate  for  said  pur- 
pose, the  secretary  then  issued  to  him,  to 
lieu  of  the  fwmer  one,  a  certificate  for  127,- 
000  shares;  that  the  cwporatlon  denies  the 
validity  of  the  stock  thus  Issued,  refuses  to 
recognize  and  dassify  it  as  valid,  and  to 
make  an  entry  of  It  upon  the  books  of  the 
company,  although  the  same  has  been  d<> 
manded  by  respondent;  tiiat  tbe  by-laws 
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provide  Uiat  «aA  atoddudder  shall  buve  two 
weeki^  written  notice  by  mail  ot  the  meet- 
ingB  of  stockhoiden ;  that  without  giving  re- 
■poildent  said  notice,  or  any  notice  wbatever, 
the  secretary  of  the  company  has  notified 
some  of  the  stockholderB  of  a  meeting  to  be 
held  December  7,  1903,  for  the  election  ot 
tmatees ;  tbat  the  cwporatton  ttreatena  to 
exclude,  and  nnlees  restrained  will  exclndi^ 
reapcmdait  firom  exo^lng  ftny  of  the  rights 
of  a  atocfcbolder,  will  deny  him  tlie  right  to 
vote  bis  itodc  at  any  and  all  ■tockholderi' 
meetings,  and  to  participate  in  the  election 
of  trastees ;  that  atter  Decembw  1, 1902,  tbi6 
secretary  oC  the  corporation,  while  acting  aa 
snch,  issned  and  circulated  certlflcates  pur- 
pcnting  to  represent  stock  of  the  company  In 
excess  of  its  capital  stock  to  the  extoit  of 
more  than  1,000,000  shares,  which  certifi- 
cates are  held  by  dlvm  persons  who  at  said 
meeting  threaten  to  vote,  and  nnlees  re- 
strained win  vote,  tlie  same  as  valid  stock, 
and  thereby  control  the  management  of  the 
company;  that  alt  stock  accounts  of  the 
corporation  are  confused  by  raised,  forged, 
and  qturlous  issues,  and  tbe  genuine  stock 
of  tbe  company  cannot  be  determined  by  its 
records;  that  it  Is  b^md  tiie  power  of  the 
corporation,  Its  officers  or  stockboldm,  to 
determine  tbe  various  controTersles  concern- 
ing Ite  stock,  and  for  which  It  has  now  an 
action  pending.  It  Is  all^d  that  respond- 
ent is  without  a  plata,  speedy,  and  adequate 
remedy  at  law,  and  that,  unless  restrained 
as  prayed,  the  control  of  tbe  company  will 
pass  Into  tbe  bands  of  tbe  holders  of  spuri- 
ous stock.  The  complaint  prays  for  a  de- 
cree requiring  ttie  corporation  to  enter  upon 
its  books  and  classify  said  127,000  sharee  as 
valid  stodc  of  tbe  company,  that  re^Kwd- 
enfs  title  tber^  shall  be  quieted,  and  be 
declared  to  be  entitled  to  tbe  rights  of  a 
stockholder.  In  response  to  notice  of  IntOk- 
tim  to  apply  for  a  restraining  wder  pokd- 
Ing  tbe  suit,  tbe  corporation  appeared  on 
December  7,  1903,  and  resisted  said  applica- 
tion, A  restraining  order  was,  however.  Is- 
sued, by  tbe  terms  of  which  tbe  corporation, 
Its  trustees,  offlcers,  agents,  employes,  and 
all  persona  under  Its  control,  were  enjoined 
from  holding  a  meeting  of  stockholders  for 
the  election  of  trustees  on  December  7,  1903, 
or  any  adjourned  meeting,  until  the  further 
order  of  the  court.  On  the  following  day, 
December  8,  1803,  respondent  filed  in  tbe  ac- 
tion a  supplemental  complaint,  In  which  he 
alleged  that,  pursuant  to  the  notice  of  tbe 
stockholders'  meeting  mentioned  In  tbe  orig- 
inal complaint  as  given  to  a  part  of  the 
stockholders  only,  tbe  same  to  be  held  De- 
cember 7,  1903,  various  alleged  and  pretend- 
ed stockholders  of  tbe  corporation  met  at 
the  of&ae  of  tbe  company  at  tbe  hour  of  4 
o'clock  p.  m.  on  said  day,  and  assumed  to 
convene  a  stockholders'  meeting;  tbat  at 
said  meeting  these  persons  assumed  to  take 
control  of  the  property,  effects,  and  accounts 
at  the  company ;  that  they  attempted  to  con- 
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■Idn  and  p«ai  qpon  tbe  vaUdlty  of  ttieir  on  I 
stock  and  laiat  at  l^elr  assodates,  and  ap« 
their  rights  ae  Btockholdoa,  all  ftw  tlie  m- 
lawful  purpose  of  obtelnlng  eontrol  of  fist 
corpfHratlon ;  that  tiiC7  assume  and  tbreatE 
to  evade  the  provisions  of  the  restraining  <r 
do*,  issued,  aa  her^nbefore  stated,  on  tbe 
previous  day,  by  the  indhreet  means  of  »  \ 
sumlng  control  of  tbe  company  and  Ite  oS-  i 
ceca,  changing  Ito  by-Iawa,  and  threatenint  ' 
to  transact  all  busineaa  of  the  compan;. 
which  can  be  done  by  its  trustees  csOy^  or  br 
a  lawful  and  regular  meeting  of  the  stock- 
holders; tbat  said  meeting  was  adjoomed 
ontll  2  o'clock  p.  m..  Deceoaber  8,  lOOS,  at 
which  time  tb»  aforesaid  acte  will  be  dow 
as  steted;  tbat  the  holders  of  vaHd  atoA  \ 
are  unknown  to  the  company ;  tbat  ttw  nc- 
wda  of  the  company  do  not  dtecloee  who  are 
entitled  to  tbe  stendlng  of  holders  of  vaUd 
sto(^  and  entitled  to  tbe  right  to  Tote  u 
such;  that  the  corporation  has  an  actioo 
pending  to  procure  a  decree  quletlns  tiw  ti- 
tle to  the  valid  8to<k,  to  determine  wbo  are 
its  holders  entitled  to  vote  thwennder,  and 
wbo  are  not  entitled  to  vote  by  reason  of 
any  overissue  held  by  various  persons;  tbat 
tbe  said  action  Is  undetermined,  and  tbe  cor- 
poration will  be  wholly  unable  to  detramlne 
wbo  are  properly  entitled  to  vote  the  stock 
until  it  is  finally  determined  in  said  action 
wbo  are  its  bolders;  that  to  permit  tbe  vari- 
ous persons  wbo  are  convened,  and  wbo  will 
convene  again  at  the  said  adjourned  meet- 
ing, to  hold  a  pretended  stockholders*  meet- 
ing and  exercise  the  right  of  stocktiold«a, 
as  contemplated,  will  place  to  Jeopardy  all 
the  property  rights  and  Intereate  of  tbe  cor 
poratlon;  that  respondent,  being  a  large 
bolder  of  valid  stock  of  tbe  company,  Is  eit 
titled  to  have  ite  rlgbta  and  property  pro- 
tected from  unlawful  UBTui)atIon  of  power 
by  persons  not  entitled  to  the  rigbte  of  stock- 
holders; that  he  has  requested  various  oQI- 
cers  and  trustees  of  the  corporatlou  to  take 
immediate  action  to  enjoin  the  furOiw  and 
continuous  action  of  said  persons  at  said 
meeting,  or  any  adjourned  meeting  ttiereof, 
hut  they  have  refused.  This  supplemental 
complaint  prays  for  an  additional  restrain- 
ing order  enjoining  the  holding  of  any  and 
all  meetings  of  stockholders  toe  election  of 
officers  or  trustees  until  this  action,  and  tbe 
one  Instituted  by  the  corporation  to  deter 
mine  tbe  validity  of  the  stock,  have  been  ad- 
judicated. In  response  to  notice  of  inten- 
tion to  apply  for  an  additional  restralnliv 
order  under  the  supplemental  complaint,  the 
corporation  again  appeared  and  resisted 
the  application.  A  restraining  order  was, 
however.  Issued  enjoining  tbe  corx>oration, 
ite  trustees,  officers,  stockholders,  and  all 
persons  under  ite  control,  from  holding 
stodiholders*  meetings  for  tbe  election  of 
trustees  or  any  other  purpose,  and  pardco- 
larty  from  holding  any  meeting  under  Uw 
notice  aforesaid,  or  any  adjoomed  meettns 
tbereot  The  same  pemm  wan  also  re- 
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strained  from  in  any  way  changing  the  rec- 
ords of  the  stock  or  other  accounts,  from 
changing  the  by-laws  or  management  of  the 
company,  from  assuming  to  pass  upon  the 
validity  of  the  stock  or  voting  the  same,  un- 
til the  legally  authorized  stock  and  the  per- 
sons en^ltlfd  to  It  have  been  fully  deter- 
mined by  a  court  of  competent  Jurisdiction, 
or  until  the  further  order  of  the  court 
Thereafter  the  appellants  here,  having  ob- 
tained leave,  filed  their  complaint  of  Inter- 
vention In  the  cause,  and  moved  the  court  to 
dissolve  the  restraining  order  above  men- 
tioned- The  motion  to  dissolve  was  denied, 
and  from  said  order  of  denial  the  interven- 
ers have  appealed. 

Respondent  moves  to  dismiss  the  appral 
upon  the  ground  that  no  notice  of  appeal 
was  served  upon  the  Lnclle  Dreyfus  Mining 
Company,  defendant  In  the  case.  It  will  be 
remembered  that  the  action  was  brought  br 
respondent  against  said  corporation  only,  th« 
appellants  coming  Into  the  action  by  said  In- 
tervention. After  the  corporation  had  ap- 
peared at  each  application  for  a  restraining 
order,  and  after  both  orders  had  been  issued* 
tbe  appellants  were  permitted  to  intervene. 
Under  the  former  decisions  of  this  court;  tbe 
motion  to  dismiss  the  appeal  should  be  grant- 
ed upon  the  ground  stated,  unless,  for  rea- 
sons urged  by  appellants,  the  case  does  not 
come  within  the  role.  Tbe  Intmreners'  com- 
plaint alleges  tbat  ttxef  are  stockholders  in 
the  defendant  corporation,  and  that  they 
represent,  in  their  own  right  and  by  proxy, 
a  majority  of  the  genuine  stock  of  the  cor- 
poration. Many  allegations  of  the  original 
and  supplemental  complaints  are  denied,  but 
it  la  admitted  ttiat  a  lai|:e  amount  of  apu- 
rloos  stock  has  been  circulated.  It  Is  al- 
leged, however,  that  it  -was  done  by  the 
secretary's  forgery  as  his  own  felonious  act, 
and  that  he  neither  acted  for  the  defendant 
corporation  nw  trith  the  knowledge  or  con- 
sent of  Its  officers.  They  deny  the  vaHdlty 
of  respondent's  stock,  and,  on  the  claim  that 
their  own  Is  valid,  they  seek  to  be  released 
from  the  eflFects  of  the  restraining  order  so 
tliat  they  may  go  on  and  hold  atockfaolders* 
m<eettngB.  Pending  the  hearing  of  the  it- 
men  thns  Joined,  they  moved  for  the  dissolu- 
tion of  the  restraining  orders,  and,  having 
appealed  from  the  denial  thereof,  they  now 
urge  that  the  def«idant  corporation  Is  not 
snch  a  party  here  as  requires  the  service  of 
notice  of  the  appeal  upon  it.  They  say  that 
tli^  are  not  attempting  to  appear  fop  the  cor- 
poration, hot  are  seeing  to  vindicate  a  per- 
sonal legal  right  which  pertains  to  them  sim- 
ply as  stockholders,  a  right  in  which  they 
claim  tbe  corporation  Itaelf  has  no  concern  or 
Interest  Tliqr  came  bito  this  action*  howev- 
er, and  aduC  to  be  allnnad  to  become  parties 
wban  tbe  oorpoimtkm  wax  tbe  sole  defendant 
It  had  qipeared  to  reslat  each  restraining 
wder,  and  each  one  was  directed  against  the 
corporation.  They  are  therefore  parties, 
and.  with  the  cotyoratljon,  seeking  to  have  un- 


done what  it  endeavored  in  advance  to  pre- 
vent Their  complaint  in  Intervention  names 
tbe  corporation  as  party,  thereto,  and  de- 
nies allegations  of  the  original  complaint 
which  have  not  been  denied  by  the  corpora- 
tion. Why  has  not  the  corporation  an  inter- 
est  or  concern  as  to  who  shall  bold  stock- 
holders' meetings,  assuming  to  decide  who 
shall  oontixd  tta  assets.  afFain^  and  policy? 
The  corporation  represents  all  the  valld'Stodc- 
bolders,  and  they  are  vitally  interested.  Ap- 
pellants assert'  that  their  stock  is  admittedly 
genuine^  but  we  find  in  tbe  statement  of 
facta  an  affidavit  to  tbe  effect  that  H  is  im- 
possible tor  the  oorporatlOQ  to  determine 
ffeom  Ito  records  who  ara  genuine  stookhold- 
era  until  the  suit  It  has  brought  to  teat  that 
matter  shall  be  determined,  and  tbat  "Um 
■todE  of  each  and  all  of  the  intervenera  wad 
tiu  proxies  shown  by  them  is  involved  in  tbe 
said  actitm,  and  the  question  as  to  whethfr 
or  not  It  ip  valid  stock  of  the  defendant  c<hd- 
pany  baa  not  yet  been  determined."  This  1> 
not  a  direct  denial  of  validity,  but  it  is  w 
nearly  such  as  the  uncertain  circumstances 
shown  by  tbe  record  seem  in  conscience  to 
permit  It  at  least  ahowa  tbat  tbe  matter  of 
Ito  validity  Is  in  su^eose.  In  fact  the  alle- 
gations of  the  pleadlogB  and  the  affidavits 
In  this  record  are  such  aa  make  It  seem  to 
vm  that  nothing  short  of  a  Judicial  determi- 
nation will  establish  wbo-aro  stockholders  (tf 
tbe  defendant  corporation  and  entitled  to 
bold  ito  stockholders'  meetings.  In  tbat  sub- 
ject the  CQCporatl(»t  most  be  vitally  interest- 
ed. For  angbt  tbat  w«  know,  the  corpom- 
tlfm  may  now  deolie  to  acquiesce  lii  tbe  con- 
tinuance of  the  restraining  orders  until  tbe 
final  determlnatlMi  of  this  actkm  and  of  tbe 
other  one  mentioned.  It  baa  not  appealed, 
and,  not  having  been  made  a  party  to  this 
appeal,  it  npt  bare  to  be  heard.  Tbia 
court  baa  repeatedly  held  tbat  failure  to 
serv«  nottce.  of  appeal  uiton  ail  parties  ap- 
pearing in.  tbe  action  wbO'baye  not  Jc^aed  In 
the  aivoal  is  groand  for  diamlasaJ  of  tbe 
qtpecU.  Pevay.  v.  8ou^  Side  Z^and  Co..  11 
Waah.  SIO,  89  Pac.  888;  Camy  v.  0«fcesi  18 
Wash.  88.  42  Pac  621;  Hinchman  v.  Point 
Defiance  By.  Co.,  14  Waab.  171,  44  Pan.  102. 

For  the  reasons  hereinbefore  stated,  we 
think  tide  case  should  not  be  dlatlngulahed 
from  tbe  above<lt^  owot,  and  tbe  appeal  la 
therafon  dlamiased. 

B'UI'LERTON.  0.  J„  and  MOUNT,  AN- 
DBBS,'  and  DX7NBAR,  JJ.,  concur. 


8TATB  V.  THIBLD. 
(Supreme  Court  of  Wftshiogton.    Dec.  22, 1904.) 
TBIAI/— COICUENT  ON  XVIOENCS. 

1.  A  statement  by  the  juijke  when  th«  Jnry 
in  a  criminal  case  was  brought  Into  court  after 
having  been  out  some  time,  that  witboat  in- 
timating what  the  verdict  shoold  be,  it  seMnafl 
to  hba  that  It  waa  a  very  plain  cut,  and  that 
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h*  conid  not  mt  whj  they  shoDld  hesitate,  was 
ft  comment  on  the  evidence,  within  Const,  art. 
<  1 16,  profafbitlDg  comments  on  the  evidence. 

Appe&l  from  Superior  Court,  King  GotintT* 
Boyd  J.  Tallman,  Judge. 

Frank  nUeld  was  convlctad  ot  lobbery, 
ud  mpjfealm.  Berened. 

8.  D.  ^nngata^  tor  app^ant  W.  T.  Scott, 
for  tbe  Stat*. 

MOUNT,  i.  Appellant  was  GOiiTlcted  o{ 
flu  crime  of  fobbery.  Upon  tbla  appeal  he 
aUegw  tbat  tbe  court  erred  In  refnaliig  a  mo- 
tion tor  a  new  trial  upon  the  ground  tbat 
tbe  judge,  wbai  Instractlng  the  Jury,  com- 
mented upon  the  facts.  After  tbe  eridence 
-was  all  stibmltted,  and  the  court  bad  in- 
stmcted  tbe  Jury,  and  after  the  Jury  bad  re- 
tired to  oondder  tbelr  Todlct,  and  18  boors 
bad  elapaed  without  a  Terdlct,  tbe  juiy  wee 
Ivongbt  Into  the  oonrtroom,  where  tbe  fol- 
lowing took  place:  "The  Court:  Gentlemen 
of  tbe  Jury,  have  you  agreed  upon  a  rerdict 
In  tbla  case  yet?  Foreman  of  tbe  Jury:  We 
have  not,  your  honor.  The  Court:  I  do  not 
want  yon  to  tell  me  wbetbar  yon  are  tor  or 
against  acquittal,  but  how  do  you  stand  In 
numhort  Tbe  Foreman:  Eight  to  four,  your 
honor.  Tbe  Court:  It  aeems  to  me,  genfle- 
men  ot  the  Jury,  that  yon  ought  to  agree  on 
a  Terdlct  In  this  casew  Xon  twelve  men  know 
as  mneb  about  this  case  as  It  la  possible  for 
any  twelve  men  to  know  about  it.  Now,  it  is 
quite  proper  for  each  one  to  have  his  on^n- 
lon,  but  It  la  your  duty  as  jurors  to  reasoa 
together,  and  see  If  you  cannot  arrive  at  a 
verdict  Without  In  any  way  Intimating 
what  yonr  verdict  ought  to  be,  because  that 
la  not  my  province^  It  doea  aeem  to  me  tbat 
this  la  a  very  plain  caae^  and  toat  yon  gen- 
tlonen  ought  to  arrive  at  a  verdict  without 
any  trouble  whatever,  t  can't,  for  tbe  lite 
of  me^  aee  any  reason  why  twelve  men  would 
liealtate  at  arriving  at  a  verdict  to  this  case. 
As  I  said  before,  I  am  not  intimating  what 
yonr  verdict  should  be.  That  is  tor  you. 
But  you  certainly  ought  to  reach  a  verdict 
in  tfala  caae.  Ton  may  go  back  to  your  room 
again,  gentlemen  of  the  Jury,  and  see  if  you 
can't  arrive  at  a  verdict"  If  there  vraa  no 
aiOwtantlal  evidence  to  go  to  the  Jury,  It  was 
tbe  duty  of  tbe  court  to  direct  an  acquittal 
and  discbarge  tbe  Jnry.  If  there  was  sub- 
stantial evidence  to  go  to  tbe  Jnry,  it  was  tbe 
dnty  of  the  court  to  submit  tbe  case  without 
comment  tqpon  the  tacts.  Const  art  4»  1 16, 
In  State  T.  Crotte,  22  Wash.  24S,  60  Pac.  40S, 
this  court  said:  'There  are  dUferent  waya 
which  a  Judge  may  comment  upon  tbe  testi- 
mony within  tbe  meaning  of  tbe  Constitution 
referred  to  above.  Tbe  object  of  the  constitu-' 
tlonal  provlaion  doabtieaa  la  to  prevent  tbe  Ju- 
ry from  being  Influenced  knowledge  con- 
veyed to  It  by  tbe  court  of  what  tbe  courts 
oidnion.  la  on  the  testimony  submitted.  The 
Conatitutlrai  has  made  the  Jnry  tbe  sole 
Judge  ot  the  weight  of  the  testimony  and 
of  tbe  credibility  of  the  witnesses,  and  It  la  a 


fact  well  and  nnlvmatly  known  by  eourti 
and  practitioners  that  the  ordinary  Juror  li 
alwaya  anxious  to  obtato  tbe  optnioa  of  ttie 
conrt  on  matters  which  are  submittea.  to  his 
discretion,  and  that  such  opinion,  if  known  to 
the  Joror,  has  a  great  influence  upon  the  final 
determination  of  the  Issues.  •  •    •  There 
is  no  other  Constitution  that  we  liave  beat 
able  to  And  that  is  as  prohUiltive  of  the  ac- 
tion of  tbe  court  lu  this  respect  as  ours. 
Most  of  them  are  to  the  effect  that  the  judge 
will  not  charge  the  Jury  In  respect  to  mat- 
ters of  f4ct   Ours,  it  will  be  noticed,  goes 
beyond  that,  and  provides  that  they  shall  not 
comment  thereon."    The  remarks  of  th« 
judge  quoted  above  could  mean  but  one  thing 
to  the  jury,  and  that  was  that  be  believed 
tbe  defendant  was  guilty.   It  Is  true,  as  ar- 
gued by  the  prosecuting  attorney,  that  tlie 
Judge  steted  no  fact   He  even  said,  "With- 
out in  any  way  totlmating  what  your  verdict 
ought  to  be,  because  that  is  not  my  province." 
Yet  he  did  totimate  very  plainly  wtfat  hli 
<Vlnlon  was  upon  all  the  facte  when  be  said: 
"It  does  seem  to  me  that  this  Is  a  very  plain 
case,  and  that  you  gentlemen  ought  to  arrive 
at  a  verdict  without  any  trouble  whatever. 
I  can't,  for  the  life  of  me,  see  any  reason  why 
twelve  men  would  beedtete  at  arriving  at  a 
verdict  in  this  case;"  and  then,  protesting 
again  that  be  was  not  intimating  what  the 
verdict  should  be,  continued,  "But  you  ce^ 
teinly  ought  to  reach  a  verdict  to  this  case." 
There  can  be  no  doubt  that  the  judge  meant 
that  be  believed  the  defendant  guilty,  and 
tbat  the  Jury  should  so  find.  If  he  had  stat- 
ed to  the  Jury,  "Gentlemen,  this  defendant  is 
guilty,  but  I  am  not  stettog  what  your  va- 
diet  should  be,"  It  could  not  be  reasonably 
contended  that  this  was  not  error  within  tbe 
constitutional  Inhibition.    While  tbe  judge 
protested  that  he  was  not  totlmating  what 
the  verdict  should  be,  yet  be  did  so  totimate 
as  clearly  to  tbe  mind  of  any  reasonable 
man  as  if  be  had  ateted  It  directly.   In  the 
following  ctLBea  commente  substantially  Me 
the  one  under  consideration  were  held 
ror,  viz.:    People  v.  Kindleberger,  100  CaL 
367,  »4  Pac.  852;  State  v.  Ivarihoe,  35  Or. 
ISO,  S7  Pac.  S17;  Stete  T.  Flsber,  23  Mont 
&40,  59  Pac.  919;  Steto  T.  Chambers  (Idab(9 
75  Pac.  274. 

For  this  error  tbe  Judgment  Is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

FULLBBTON,  C.  J.,  and  HADLBX,  DOM 
BAB,  and  ANDBB8,  JJ.»  ooncnr. 


BI0HARD80N  ▼.  BXOHABDSON. 
(Snpranw  Court  ot  Washington.  Dsa  90^  1901) 

DIVOBO-OtraTODT  OT  OHXLDIIN— DTVX8I0II  Of 

coMMUNrrr  pbopibtt— acTTUHEnr 

OUT  or  COUBT— VALIDITT. 

1.  The  husband's  claim  to  an  action  for  di- 
vorce to  the  lazger  portion  of  the  commnnitj' 
properl?  and  to  Uie  custody  of  the  children- 
where  ue  wife  appears  to  have  been  gailty  of 
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adultery,  euuot  bt  snsUincd  where  It  appean 
tkat  hat  adnlter;  was  largel;  dae  to  his  cruri 
treatment,  hj  which  he  alienated  her  affectloni. 

2.  While  a  settlement  out  of  court  as  to  a 
dlvisiwi  of  tile  communitr  property  between  the 
parties  to  an  actien  for  divorce  is  net  Toid,  us- 
«er  the  law,  as  againat  pabllc  policy,  it  was 
properly  set  aside  where  obtaineo  hj  misrepre- 
sentation and  frand ;  the  wife  not  oelDg  nude 
su:quainted  with  het  rights. 

Appeal  from  Superior  Conrt,  Donfflas 
County;  O..  Victor  Martin,  Jadse. 

Action  by  Tony  F.  RlcbardsOD  against 
I^ucy  F.  RlchardsotL  From  a  decree  in  fa- 
TOT  of  defendant,  plaintiff  appeals.  A  mo- 
tion to  dismiss  the  appeal  Is  oTerruled,  and 
the  decree  affirmed  In  part,  witli  Instructions 
as  to  a  division  of  commanlty  prtS^ierty  be- 
tween the  parties  on  the  taking  of  farther 
testimony. 

Merritt  ft  Bferritt,  for  appellant.  W.  J. 
Oanttm,  for  respondent. 

DUNBAR,  J.  The  motion  to  dismiss  this 
appeal  seems  to  be  without  merit  This  ac- 
tion was  commenced  by  appellant  against 
respondent  for  a  decree  of  divorce.  The 
complaint  alleged  infidelity  on  the  part  of 
the  wife,  and  adultery  committed  with  the 
co-respondent,  Thomas  Madden,  and  divers 
and  sundry  other  men  not  mentioned;  plead- 
ed a  settlement  of  the  community  property 
interests  between  the  appellant  and  respond- 
ent prior  to  the  commencement  of  the  ac- 
tion; asked  that  the  community  property, 
-which  was  accorded  to  the  appellant  under 
the  terms  of  the  agreement,  be  decreed  t» 
be  hlB,  and  asked  to  be  awarded  the  care, 
custody,  and  control  of  Anna  O.,  Lora  L.. 
Ruby  A.,  and  David  A.  Richardson,  children 
of  appellant  and  respondent,  and  tbat  the 
respondent  be  awarded  the  care  and  custody 
of  Iva  J.  Richardson,  the  youngest  child  of 
the  appellant  and  respondent  The  respec- 
tive ages  of  these  children  were:  Anna  O., 
fourteen  years  of  age;  David  A.,  nine;  Lora 
h.,  seven;  Ruby  A.,  three;  and  Iva  J,,  seven 
months  of  age — all  five  ot  said  children  be- 
ing then  living.  The  respondent  answered, 
denying  the  allegations  of  adulteiy  and  mis- 
conduct on  her  part  alleging  abuse  on  the 
part  of  the  husband  that  became  nnbearabloi 
that  he  was  guilty  of  assodaUng  with  dla- 
reputable  women;  that  he  habttoally  cbar^ 
ged  her  with  Infidelity  with  every  man  who 
came  about  the  premises;  tiiat  he  babltnally 
cursed  and  damned  ber  and  called  her  harsh 
names,  and  finally  drove  her  from  her  home; 
denied  tbat  she  had  made  sny  settlement  ot 
propei'ty  rights  of  any  kind  or  character,  ex* 
cept  through  fear  and  misunderstanding; 
and  nsked  thnt  the  care  and  custody  of  the 
children  lie  given  to  her,  and  that  the  conrt 
make  h  decree  RPtting  over  to  and  giving 
respondent  one-hnlf  of  all  the  real  and  per- 
nmin  r  property  belonging  to  the  appellant  and 
reKpoudent. 

These  parties  were  married  in  December, 
iSSBw  and  lived  together  on  their  ranch  until 


about  October,  1902,  at  which  time,  H  Is  In- 
sisted by  the  appellant  (Hi  account  of  the 
Intimacy  of  respondent  with  Thomas  Mad- 
den, they  had  some  trouble,  and  respondent 
went  to  live  at  the  town  of  Wilson  Creek, 
where  Madden  lived,  and  where  the  appel- 
lant visited  her  from  time  to  time,  general!:? 
going  down  Saturday  nights  and  remaining; 
over  Sunday  with  her,  until  the  12th  day  of 
March  succeeding,  being  the  12th  day  or 
March,  1903.  The  court  found  that  the  a) 
legations  made  In  the  appellant's  coitiplaint 
as  to  the  commission  of  adultery  by  the  re- 
spondent on  the  17th  day  of  March,  1908. 
had  not  been  proven  in  the  case,  and  that 
the  most  that  could  be  said  was  tbat  the  re- 
spondent may  have  acted  in  an  imprudeni 
and  Indiscreet  manner;  that  during  the 
longer  portion  of  the  married  life  of  the  pnr- 
ties,  appellant  had  neglected  the  respondent, 
and  had  failed  to  show  that  treatment  due 
a  wife  from  her  husband,  and  that  at  times 
his  treatment  had  been  such  as  to  force  the 
respondent  to  the  conclusion  that  he  cared 
nothing  for  her;  that  he  indulged  in  calHnK 
her  many  vile  names,  and  cursing  and  swear- 
ing at  ber  and  his  children;  that  he  was 
addicted  to  the  use  of  Intoxicating  liquors, 
and  often  used  the  same  to  excess;  tbat  re- 
spondent bad  been  faithful  in  all  of  her 
household  duties;  that  In  the  fall  of  1901* 
appellant  ordered  the  respondent  with  their 
children,  away  from  their  home,  whereupon 
they  went  from  there  to  the  town  of  Wilson 
Crei^;  that  since  said  marriage  the  appel- 
lant  and  respondent  have  acquired,  and  now 
hav^  personal  property  of  the  value  of  $23,- 
000,  consisting  of  about  450  bead  of  cattle, 
of  the  value  of  about  |15,000,  and  1,600  head 
of  sheep,  of  the  value  of  about  $4,500,  and 
horses  and  other  propert?  of  a ^rsonal  na- 
ture of  the  value  of  about  $3,500,  and  have 
acquired  real  estate  comprising  4.620  acres, 
together  with  certain  lots  and  buildings  In 
Coulee  Olty,  Douglas  county,  Wash.,  and 
Wilson  Gre^  Douglas  county,  Wash.;  that 
all  of  said  property  was  acqnlx«d  tis  the  eald 
appellant  and  respondrat  since  said  mar- 
riage, and  Is  communitr  proper^  that  at>ottt 
the  time  of  the  commencement  of  this  action 
the  appellant  did,  tbroni^  nnwairanted 
means,  and  wltiiont  the  respondoitfs  bdng 
apprised  of  ber  righta  and  interest  In  the 
property  (she  being  wholly  ^orant  of  the 
law  In  the  matter,  or  her  rights  under  the 
law),  secure  a  purported  settlement  or  agree- 
ment, signed  by  respondent  in  which  she 
was  to  tnm  over  to  the  appellant  all  the 
dklldren,  save  one,  and  all  of  the  pn^iaty. 
for  the  paltry  sum  of  $2,000;  found  that  the 
agreement  was  unfair,  procured  by  unwar- 
ranted and  unfair  means,  and  deemed  to  be 
so  unconscionable  that  It  was  set  aside; 
found  that  the  respondent  In  this  action  was 
a  fit  and  proper  person  to  have  the  eaatody 
and  care  of  the  minor  dilldren.  and,  as  a 
conclufdon  of  law,  that  the  bonds  ot  matrl- 
mmy  be  dissolved;  that  the  respondent  Is 
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wtitled  to  ona-lutK  ot  all  the  pnsonal  and 
real  property  now  owned  1^  the  appellant 
and  re^KuodHit;  tbat  respondent  Is  entitled 
to  tlie  custody  ot  the  minor  cblldren.  tttey 
being  of  tender  age^  and  that  the  appellant 
have  the  right  to  visit  and  help  support 
them;  and  that  tbe  contract  Ip  relation  tp 
the  settlement  be  set  s^e.  A  decree  was 
entered  In  substantial  compliance  with  said 
conclusion^  awarding  the  custody  of  all  the 
children  to  respondent,  and  requiring  anwl- 
lant  to  pay  Into  court  for  the  benefit  of  re- 
spondent the  sum  of  tZfifXK  to  be  paid  out 
only  vjtoa  the  order  of  the  court;  and  within 
60  days  to  pay  in  the  further  sum  of  |13,00(^ 
for  the  use  and  benefit  of  the  respondeat,  as 
a  balance  due  the  respondent  from  the  com- 
munity property,  to  be  psld  out  upon  the 
order  of  the  court  only;  mftMug  proTlslon 
for  the  vesting  of  title  In  case  of  payment 
of  said  money.  From  this  Judgment  the  ap- 
peal is  taken. 

The  appellant  presents  nuuerous  assign- 
menhi  of  error.  ^Indpally  in  relathm  to  the 
refusal  of  the  court  to  admit  testimony,  and 
in  exertions  to  the  findings  of  .fact  It  Is 
not  necessary  to  discuss 'these  assignments 
In  detail,  for  the  whole  transaction  was 
presented  to  the  eowt  in  such  a  way  that  it 
Is  not  difficult  to  conclude  what  the  exact 
situation  was.  "nie  evidence  is  fairly  con- 
clusive tiut  the  respondent  was  guilty  .of 
adultery  with  the  co-respondent  Madden,  or 
at  least  that  her  actions  were  such  tua  to  rea- 
flonably  lead  the  husband  to  so  Interpret 
them;  and,  if  the  husband  himself  were 
goUUeSB,  there  might  be  some  reason  for 
bis  claim  that  he  should  be  entltied  to  a 
laxger  portion  of  the  community  property, 
and  entitled  to  the  custody  of  the  children. 
But  there  are  other  crimes  whldi  affect  do- 
BWHtic  felicity  than  that  ot  adultery,  and 
the  reading  of  this  record  convinces  us  that 
the  husband  was  largely  responsible  for  the 
wayward  course  ev^ually  pursued  by  tiie 
wlfa  Constant  charges  of  infidelity;  habit- 
ual appUcatkm  of  vulgar  epithets  and  vUe 
names  to  a  wife;  frequent  Intoxloatloa  and 
abuse  both  by  words  and  by  blow«  (It  being 
testified  that  ati«ne  time  the  husband  kicked 
the  wife  in  the  bam  because  she  was  not 
aide  to  snocessfully  handle  a  vicious  cow), 
and  that  he  applied  vile  epithets  to  the  wife 
the  day  after  the  birth  of  one  of  hor  children 
because  she  was  not  able  to  do  the  milking; 
harshness  and  inhumanity  with  the  children, 
calling  them  the  moat  Tile  names  that  one 
person  could  <»11  another  (names  not  Qt  for 
repetition  in  this  oplnion>--BUch  a  course  of 
conduct  eoaU  only  have  the  result  to  allenato 
the  affections  of  the  wife.  The  next  natural 
result  is  the  longli^  on  the  part  of  the  wife 
for  sympathy  and  companionship  from  some- 
body else,  and,  when  that  sympathy  la  prof- 
teced,  It  frequentiy  happens,  aa  we  think  it 
did  in  thla  case,  that  she  tendera  In  return 
therefor  the  highest  measure  of  redproca- 
ttoo.   And  while  the  law  will  not  ncuae 


crime  of  any  Un^  neither  win  It  be  too  nice 
in  Ka  dlitlnctlona,  and  take  from  a  wife,  as 
aeoonnt  of  bcr  mishaps,  her  share  of  tbi 
property  whkdi  baa  bean  earned  by  her,  anl 
five  It  to  a  husband  who  by  his  brutal  aa- 
tore  and  treatment  has  bean  largely  Instra- 
mental  in  her  dewnfslL  From  an  Investigfr 
tlon  of  the  record,  we  think  the  court  wu 
right  In  setting  aside  the  sgreement  or  set- 
tiemeat  with  refsmm  to  the  oommnaltr 
pn^mty.  It  was  contended  by  the  respond- 
at  that  the  agreement  was  void,  under  tke 
law,  am  being  agahist  pablle  ptdiey;  tat 
while  It  was  not  a  veld  agzeemsnt.  It  showa 
by  r^erenee  to  the  testimony.  In  relation  t» 
the  property  genmlly,  that  It  was  not  t 
fair  agreement,  the  testimoBj  of  the  wife 
btfng  that  it  was  an  agreement  which  w« 
forced  upon  her  through  threats  and  iatimt 
datlon.  This  court  has  had  this  Question  un- 
der advisement  In  the  case  of  Tlmm  v. 
TImm,  84  Wssh.  228,  75  Paci  879.    In  tint 
case,  quoting  from  Mr.  Blahop  oq  MarrUse 
&  Divorce^  1  70%  It  is  said:  "It  is  not  por 
se  a  violation  of  the  law's  policy,  therefore 
it  Is  not  necessarily  nugatory,  for  the  par- 
ties- to  a  divorce  suit  to  enter  Into  an  agree- 
ment as  to  what  alimony  sliaU  he  allowed, 
how  their  property  shall  be  divided,  and  flie 
Uke,  on  the  rendition  of  a  decree  for  dis- 
solution or  separation.  But  If  the  contract  li 
of  a  sort  to  stimulate  the  divorce,  to  dli- 
courage  any  defense  or  In  ajiy  way  to  im- 
pose upon  the  court  it  wll|  be  void.  For  ex- 
amjile,  It  wUl  be  void  If  so  foamed  as  to 
have  effect  only  on  condition  that  divorce  Ii 
granted  without  alimony.  Hence,  practical- 
ly, and  almost  and  sometimes  quite  as  a  mat- 
ter ot  law,  an  agreement  ol^  this  sort  should 
be  laid  before  the  Judge,  when,  to  an  exleot 
not  readUy  definable^  It  wUl  be  Ul  If  he  db- 
sentsi  and  good  if  he  approves.**    In  Uut 
case  a  dtotlon  was  also  made  from  the  Su- 
preme Court  of  Iowa,  in  Martin  v.  Marthi,  6S 
Iowa,  266,  21  N.  W.  695,  to  the  followtaig  ef- 
fect: "Tlie  courts,  howevar,  will'  to  every 
case  scvut^nlae  the  transacttpn  very  dosely. 
and  the  contract  will  not  be  enforced  nnlesa 
it  appears  to  have  been  f$.lrly  entered  Inta 
and  to  be  reasonably  Just  and  fair  to  the 
wife."    This  court,  continuing,  says:  "V* 
see  no  just  reason  why  this  equitable  nds 
should  not  be  a^ipUed  to  sncfa  agreemeots 
made  during  the  pendency  of  divorce  sidti 
as  well  as  to  such  contracto  made  In  ecmtan- 
plation  thereof.    Furthermore,  under  oer 
statutory  provisions  (Pierce's  Code,  f  4637; 
BaUInger's  Ann.  Codes  ft  8t  i  5723).  these 
proceedings  with  referoice  to  the  adjust- 
ment of  the  property  righto  betwe«i  tbe 
spouses  arc  regulated  and  detumlned  1^  ac- 
tion of  the  court  to  that  regard,  and  not  1^ 
agreement  betwew  tbe  parties.  The  conrti 
will  not  lend  themsdves  to  anything  that 
will  encourage  or  fadlltoto  divorces,  by  to* 
Ing  too  ready  to  recognise  and  enforce  »b- 
tracto  between  husbsnd  and  wife  adJosfiiW 
their  property  rights,  dthsr  btfoae  such  nee- 
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dency." 

Tben  wu  a  Tei7  eacaeat  effort  madA  bj 
tine  appellant  to  abow  tbat  tba  respondent 
alCBed  tUs  acreement  upon  condition  tbat 
no  further  action  Bboold  be  taken  against 
Madden.  Thli  testtmony,  which  was  offered 
•evwal  times,  waa  rejected  by  the  court 
But  it  It  had  been  proren  that  such  waa  tba 
ctae,  it  would  have  been  an  additional  rear 
son  why  the  agreement  should  have  be«i 
held  null  and  roid.  The  night  before  this 
agreement  was  made,  the  appellant,  with  one 
Doyle  (a  eort  of  detectire)  and  two  othar 
meai,  e^^  armed  with  a  reTolvar,  slipped 
down  to  the  house  where  the  respondeat  was 
Uring.  with  the  Intention  of  aorpriaiiv  Ma^ 
den  by  finding  him  In  intimate  relatlona  with 
respoDdcmt.  Xliey  broke  the  panels  of  the 
4oor,  stock  their  lanterns  In  where  they  could 
■ee,  and  <daimed  to  have  wem  Madden 
faaetUy  dresaing  near  the  bed  occupied  by  the 
reajMndent  The  respondent  teatiflae  tbat 
they  came  la,  blandishing  their  rerolvera; 
Madden  claiming  that  in  the  meantime  be 
bad  been  ale^ng  on  the  floor  In  the  front 
room,  but,  hearing  that  th^  were  hunting 
for  him,  thought  discretion  was  the  better 
part  of  Talor,  reteeated  upstairs,  and  Jumped 
out  ot  a  wiudow.  Mr.  Doyle  took  it  upon 
hlmsetf  to  run  around  the  house  and  fire 
three  shots  at  bim,  aa  he  retreated  returning 
the  Are.  BecrimlnatioBs  were  Indulged  la 
between  the  husband  and  wlte;  the  party 
leaving  and  returning  again  in  an  hour  or 
two;  ttien.  after  more  talk,  leaving  again. 
The  next  morning,  according  to  the  testi- 
mony of  respondent,  Doyle  came  to  her 
lioiiae;  told  her  that  be  was  an  officer,  and 
had  a  warrant  for  htr  arrest,  and  that  she 
had  better  make  a  settlement  with  the  kp- 
pellant,  er  thtnga  would  go  bad  with  her; 
and  that  abe  finally  did  settle  tor  the  amount 
of  9%fiOO  (as  described  In  the  agreement),  a 
ha<^  and  the  bouse  In  Wilaon  Creek,  which 
seems  to  bave  been  of  little  wmlve,  and  which 
we  think  was  irobaMy  Oe  separate  praj»erty 
of  the  re^Mudent,  although  the  recocd  is  not 
clear  tn  that  respect  Tluese  threats  are  de- 
nied by  Deyle,  but  the  fact  remains  tbat  he 
took  it  Bpon  himself  to  go-  and  see  the  re- 
spondent Cor  tin  purpose  of  obtaining  ttts 
settlement,  and  we  are  satisfied  from  all  the 
testimony,  aa  was  the  trial  court,  that  it 
was  otrtalned  - through  misrepresentation  and 
fraud,  and  tbat  the  wife  was  not  made  ao- 
gnalnted  with  her  rights  In  the  premises. 

Unfortdnstely,  so  far  as  the  children  are 
coneerned,  we  an  forced  to  the  conclusion 
tbat  neither  of  the  parties  ought  to  lia-re 
the  care  and  custody  of  children  of  tender 
age;  but,  as  there  seems  to  be  no  altematiTa 
In  tills  case,  we  bSTe  concluded  to  award  to 
the  care,  custody,  and  etmtrol  of  the.  father 
the  three  oldest  children,  vis.,  Anna  <1,  David 
A.,  and  Lora  Lk,  and  to  tbe  care,  custody, 
and  control  of  the  mcther  the  two  yoongest 
cblldira,  vlft,  Bat7  A.  and  Iva  J, 


As  ts  Ae  dtTtalsn  tbe  Dtspeiij,  we  are 
nst  satlsfled  that  an  equitable  division  was 
made.  The  testimony  In  relation  to  the 
value  of  the  personal  property  Is  exceedingly 
meagtf.  It  would  seem  that  It  ought  to 
have  been  mere  definite  and  oertaln.  While 
there  is  ns  testimony  at  all  In  relation  ts 
tbe  value  of  the  large  holdings  of  real  es- 
tate. We  Judge  from  what  crops  out  in  the 
record  that  the  court  obtained  some  Informa- 
tion in  relation  to  these  values  from  outside 
sources,  but  this  court  cannot  be  controlled 
by  sach  supposed  Information.  We  there- 
fore remand  this  ease  to  tbe  lower  court,  af- 
firming the  decree  with  relation  to  tbe  dl- 
vorc^  aa  we  think  It  is  not  possible  for  these 
parties  to  live  togethw  again  In  harmony, 
with  the  disposition,  car^  custody,  and  coo- 
trol  of  tbe  children  as  above  indicated,  and 
with  instructions  to  take  further  testimony 
to  the  satisfaction  of  the  court  fn  any  man- 
ner In  which  it  sees  fit  either  by  commis- 
sion or  by  deposition  or  oral  testimony,  as  to 
the  value  of  the  property,  and,  when  aucfa 
value  la  ascertained,  to  divide  tbe  property 
as  it  existed  at  the  time  of  the  commence- 
ment of  the  action  equally  between  the  hus- 
band and  the  wife,  either  by  a  division  of 
the  physical  property  itself,  ^or  by  awarding 
a  money  Judgment  to  the  rosfiondeut  for 
her  share  of  the  value  of  such  property; 
making  it  a  lien  upon  all  the  property  of  the 
estate  until  It  Is  paid. 

FUIiLBRTON,  a  J.,  and  ANDBB8, 
MOUNT,  and  HADLBT*  J  J.,  oodcw. 


LYNOH  V.  KINETH  et  aL 
(Supreme  Court  of  Washington.  Dec  22, 1904.) 

HXOHWATB  — USB  —  niOHTinnnO  AMIHAU — 
aOHAWAT  H0B8IS  —  FIBaOllAI.  xnjuBm  — 
UaBIXJTT  or  OWXBB— NSaUOinOB— DUPO- 

srrioii  or  ahuiai.— knowledob. 

1.  In  an  action  for  personal  injuries  from  a 
collision  with  defendants*  team  while  It  was 
running  away  on  a  public  faighva;,  •ridence 
that  the  team  bad  mn  away  several  times,  to 
the  knowled^  of  defendants*  drivers,  reoulred 
the  question  as  to  the  character  of  the  horses 
as  runaways  to  be  submitted  to  the  Jury,  and 
it  was  sttsr  ta  dismiss. 

.  2.  Tbe  koowledse  of  one  employed  to  drlTS  a 
team  of  horses  that  they  are  in  tbe  habit  of 
running  away  is  to  be  imputed  to  the  owner. 

3.  A  greater  degree  of  care  is  required  of  one 
driving  on  the  higbway  with  a  team  of  banaa 
baring  a  reputation  for  running  away  than  Is 
required  of  the  driver  of  horses  known  to  be 
gentle  and  reliable. 

Appeal  for  Superior  Court;  Island  County ; 
Geo.  C  Hatch,  Judge. 

Action  by  Patrlcfk  I^yndi  anJnst  A.  B. 
Eineth  and  another  for  personal  Injuries 
from  a  collision  with  defendants'  mnaway 
horses.  From  a  judgmoit  at  dismissal,  plain- 
tlff  appeals.  Reversed. 

James  Andenon  and  Coleman  dc  BalUngK, 
tor  appellant  Lester  StlU,  H.  W.  Cnmiu 
and  ThOB.  T.  littell,  for  respondents. 
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DUKBAR,  J.  ThlB  action  wu  brought 
•PIMllant  to  recoTer  |10,715,  as  damages  for 
PCTSonal  Injuries  whleb  he  claims  to  baw 
rastalned  bj  reaaon  of  certain  ao-called  nes^ 
nsent  acts  of  respondenta.  It  la  alleged  that 
on  or  abont  July  25,  1902,  the  respondenta 
were  the  owners  of  a  team  of  horses  which 
were  wild,  unruly,  and  vicious,  and  given 
and  addicted  to  running  away,  and  that  re- 
spondents, knowing  said  horses  to  be  of  snch 
disposition,  permitted  them  on  that  day  to 
be  driven  upon  the  public  highway ;  that 
one  Wanamaker,  the  driver  of  said  horsea 
on  said  occasion,  was  then  and  there  care- 
less and  incompetent  to  manage  and  drive 
■aid  team,  all  of  which  was  well  known  to 
the  reopondents;  that  on  said  date,  while 
said  team  was  being  driven  by  Wanamaker 
In  the  aervlce  of  respondents  on  the  public 
Mgbway  In  Island  county,  the  said  team.  In 
accordance  with  its  wild  and  vldons  habits, 
became  ungovernable,  and  ran  away  with  the 
wagon  to  which  It  was  attached;  that  the 
driver  did  not  control  them,  bat  leaped  from 
the  wagon,  allowing  the  team  with  said 
wagon,  unattended,  to  continue  running  away 
on  said  highway  at  a  tremendous  and  reck- 
less speed;  that  appellant  was  at  the  time 
riding  on  a  load  of  lumber  on  said  highway, 
going  In  an  opposite  direction,  exercising 
doe  care  and  caution,  when  suddenly  said 
team,  still  attached  to  their  wagon,  dashed 
at  great  speed,  and  with  no  one  to  guide  or 
control  them,  around  a  bend  In  the  road,  and 
struck  the  wagon  on  which  the  appellant 
was  riding  with  great  force,  overturning 
tbe  same,  throwing  the  appellant  violently 
to  the  ground,  and  throwing  tbe  lumber  vpoa 
bim.  Inflicting  the  Injuries  complained  of. 
Tbe  answer  denied  any  negligence  <m  tile 
part  of  the  respondents*  and  alleged  ctmtrlb- 
ntory  negligence  on  the  part  tbe  appellant 
I^MHi  tbe  conclusion  of  the  Introduction  of 
appellant's  evidence,  the  respondents  moved 
for  a  nonsuit,  which  motion  was  sustained 
b7  the  court  Tbe  cause  was  dismissed,  and 
Judgment  for  costs  entered  against  tbe  ap- 
pellant From  tiila  Jw^ment  tbls  appeal 
was  taken. 

It  is  tbe  oontentlim  of  tiie  respondents,  In 
brief,  as  gathered  from  a  citation  from  the 
case  of  Caldwell  t.  Amhelm  (N.  T.)  46  N. 
B.  812,  that  there  la  no  rule  of  law  wbldi 
compela  a  person  driving  horsee  upon  a 
highway  to  ke^  ttiem  absolutely  under  con- 
trol ;  that  he  Is  bound  to  exercSm  only  that 
degree  of  diligence  and  care  which  a  man  of 
ordinary  ^dence  ml^t  be  expected  to  ex- 
ercise under  tiie  same  drcnknetanees ;  that, 
In  tbe  course  of  tbe  albdrs  of  life,  accidents 
must  happen,  and,  If  tbey  are  not  attributa- 
ble to  the  breadi  of  some  1^1  duty  owing 
to  tbe  suffero',  be  to  without  legal  rlg^t  to 
complain.  This,  no  doubt  la  a  correct  state- 
ment of  the  law,  but  its  application  to  tin 
circumstances  of  tiita  cue  Is  not  discernible. 
The  testimony  is  comparatively  brief,  and 
■howa,  In  effect,  that  the  team  which  was 


the  cause  of  the  injury  was  the  team  of 
qwndenta;  that  this  team  was  Id  tiie  tiablt 
of  mnnlng  away ;  that  Is  to  say,  that  It  had 
run  away  several  times — often  enough,  we 
think,  to  warrant  the  snbmiaalon  to  a  Jury 
of  the  question  whether  It  was  a  vlclona 
team,  addicted  to  the  runaway  habit  The 
highway  Is  intended  for  tbe  use  of  any  one 
who  desires  to  use  It,  and  no  one  has  a  right 
to  use  it  to  the  exclusion  of  others,  or  in 
such  a  manner  as  to  Imperil  the  rights  of 
others ;  and  the  d^^ree  of  care  which  would 
be  required  of  one  driving  a  horse  that  had 
a  reputation  for  mnnlng  away  would  be  a 
greater  degree  of  care  than  that  required  of 
the  driver  of  a  horse  which  was  known  to 
be  gentle,  reliable,  and  biddable.   The  gen- 
eral  rule  la  thus  stated  in  2  Gyc.  868 :  "The 
owner  or  keeper  of  a  domestic  animal  not 
naturally  Inclined  to  commit  mischief,  while 
bound  to  exercise  ordinary  care  to  prevent 
injury  being  done  by  it  to  another,  is  not 
liable  for  such  injury  'f  tbe  animal  be  li^^bt- 
fully  In  the  place  when  the  mischief  la 
done,  unless  It  is  afflrmatlTBly  shown  not 
only  that  tbe  animal  was  vicious,  but  that 
tbe  owner  or  keeper  bad  knowledge  of  the 
fact  When  such  scienter  exists,  the  owner 
or  keeper  is  accountable  for  all  the  injury 
wach  animal  may  do,  without  proof  of  any 
negligence  or  fault  In  the  keeping,  and  re- 
gardless of  Us  aideavors  to  so  keep  tbe  ani- 
mal as  to  prevent  the  mischief."  And  In  re- 
latlcHi  to  notice  It  Is  stated  at  page  ST8: 
"Knowledge  of  a  servant  or  i^ent  of  an  ani- 
mal's TldouB  propensities  will  be  Imputed 
to  tin  master,  when  such  servant  or  agent 
bas  charge  or  control  OYtae  the  anlmaL" 
Knowledge  of  the  vldons  character  of  a 
boTse  by  one  employed  to  drive  It  In  dellv^ 
erlng  goods  la  Imputed  to  tbe  owner.  Brown 
T.  Green,  l  Fen.  (Del.)  535,  42  AtL  891.  It 
was  shown  by  the  testimony  In  tbls  case  that 
tbe  several  different  drivers  employed  by  the 
respondents  knew  tbe  tendoiey  of  this  team 
to  run  away,  as  shown  by  tbe  te8tlm<ttiy  of 
the  drivers  that  tbe  horses  had  at  dlllteeot 
times  run  away  or  attempted  to  run  away. 
The  respondoits  furnish  in  their  brief  an 
extended  and  earnest  argnmoit  to  show  that 
the  Instances  proven  were  Instances  of  mild 
nmaways,  not  exhibiting  any  particularly 
vldons  tendendee  on  the  part  of  the  horses, 
but  that  tiiey  rtther  ran  undo-  provocation, 
or  did  not  run  with  any  gnat  degree  vC 
velodty,  while  it  Is  contended  by  the  ap- 
pellant that  the  testimony  shows  that  tht 
braasa  were  what  mU;ht  be  tamMd,  in  cckd- 
moQ  parlance,  "runaway  horses.**  The  neces- 
sity for  the  argnment  outside  of  tiie  testi- 
mony itself,  shows  tiiat  this  la  a  eaas  ps- 
eullarty  adapted  to  tiM  bsveetlgatlon  of  a 
jury  to  determine,  from  all  tbe  dxcomstaiiofls 
shown,  tiie  diaracto  of  the  horses  In  tills  le- 
gard.   As  early  aa  tiie  report  of  the  case  of 
McQuillan  v.  Seattie,  10  Wash.  464,  88  Paa 
1119,  «S  Am.  8t  Rep.  799,  it  was  dedded  by 
this  court  that  the  question  of  contributory 
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necUgeDce  U  for  the  J017  to  determine  from 
all  tlie  facta  and  clrcumstancea  of  the  par- 
ticular case,  and  that  It  la  only  in  rare  caaes 
that  the  court  la  J  us  tilled  In  withdrawing  It 
from  the  jury.  The  aame  doctrine  preralla 
throughout  with  reference  to  Qie  allied  neg- 
ligence of  defendants,  and  that  has  been  the 
tmiform  holding  of  this  court  from  that  time 
nntW  the  present.  In  Grand  Trunk  Ry.  Co. 
T.  Ivefl,  144  n.  S.  408.  12  8np.  Ct  879,  86  L. 
Ed.  48o.  the  trial  court  In  this  connection 
gave  the  following  tnstmctlDn  to  the  jury: 
*^Yoa  fix  the  standard  for  reasonable,  pru- 
dent and  caqtlona  men  under  the  circum- 
stances of  the  case  aa  you  find  them,  accord- 
ing to  your  Judgment  and  experience  of  what 
that  class  of  men  do  under  these  circum- 
stances, and  ttien  test  the  conduct  InTOlved, 
and  try  it  by  that  standard ;  and  neither  the 
judge  who  tries  the  case,  nor  any  other  per- 
son, can  supply  you  with  the  criterion  of 
Judgment  by  any  opinion  he  may  have  on 
that  subject"  The  Supreme  Court  of  the 
United  States,  In  passing  upon  this  Instruc- 
tion, indorsed  It  in  the  following  language: 
**But  it  seems  to  us  that  the  instruction  was 
correct,  aa  an  abstract  principle  of  law.  and 
was  also  applicable  to  the  facts  brought  out 
at  the  trial  of  the  case.  There  is  no  fixed 
•tandard  in  the  law  by  which  a  court  Is  en- 
abled to  arbitrarily  say  In  every  case  what 
conduct  shall  be  considered  reasonable  and 
prudent,  and  what  shall  constitute  ordinary 
care,  under  any  and  all  drcnmstances.  The 
terms'  'ordinary  care,*  'reasonable  prudenc^' 
and  such  llfce  terms,  as  applied  to  the  con- 
duct and  affairs  of  men,  have  a  relative  Blf^ 
nlflcance,  and  cannot  be  arbitrarily  defined. 
What  may  be  deemed  ordinary  care  to  one 
case  may,  under  different  surroundings  and 
circumstances,  be  gross  negligence.  The  pol- 
icy of  the  law  has  relegated  the  determina- 
tion of  such  questions  to  the  Jury,  under 
proper  Instructlonft  from  the  court.  It  is 
their  province  to  note  the  special  clrcum- 
stances  and  surroundings  of  each  particular 
case,  and  then  say  whether  the  conduct  of 
tlie  parties  In  that  case  was  such  as  would 
be  expected  of  reasonable,  prudent  men,  un- 
der the  same  stete  of  affairs.  When  a  given 
fit:ire  of  facte  Is  such  that  reasonable  men 
mny  fairly  differ  niwii  the  question  as  to 
\\-in'rher  there  was  n^ltgence  or  not  the  de- 
tprinlnittion  of  the  matter  is  for  the  Jury. 
Ir  \<>  only  where  the  facto  are  such  that  all 
rc'isQiiable  men  draw  the  same  conclusion 
from  them  that  the  question  of  negligence  ta 
ever  considered  as  one  of  law  for  the  court" 
Tills  case  was  approved  by  this  court  to 
Steele  V.  N.  P.  Ry.  Co.,  21  Wash.  287,  57 
pjic.  820,  and  the  announcement  of  the  law 
In  that  case  has  been  uniformly  adopted  as 
the  rule  governing  dama^  cases.  The  court 
in  the  case  just  above  cited  lays  down  the 
same  rule  In  regard  to  contributory  n^ll- 
cence,  and  says  there  la  no  more  of  an  abso- 
lute standard  or  ordinary  care  and  diligence 
Id  one  Instonce  than  to  the  other..  It  cannot 


be  determtoed  from  the  testimony  in  this 
case  that  there  could  be  no  doubt  aa  to 
whether  this  team  was  to  the  habit  of  run- 
nlng  away.  It  cannot  be  determined,  as  a 
matter  of  law,  that  such  was  not  the  habit 
of  the  tean^-a  determination  which  would 
have  to  be  made  before  the  court  would  be 
authorized  to  assnmtog  to  toke  the  case  from 
the  Jury  and  decide  that  question  of  fact  hlm- 
■elf.  The  same  may  be  said  of  the  conten- 
tion of  the  respondents  that  the  appellant 
was  guilty  of  contributory  negligence. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  instmctiona  to  grant  a 
new  trial 

FULLEBTON,  C.  J.,  and  ANDEBS,  HAD- 
LSiy,  and  MOUNT,  JJ..  concur. 


BIGOART  et  al.  V.  BVAMS  at  al. 
(Supreme  Court  of  Washington.  Due.  IB,  1904.) 

ADVEBSB  POSSESSION— 08B  AND  OOOVPAXIOH- - 
PAYMENT  OF  TAXES— UOHT  OF  BEIBS. 

1.  Under  2  BalUnger's  Aon.  Codes  ft  St.  { 
6603,  purchasers  of  land  from  a  snrviving  hus- 
band, in  good  faith  believing  tlrey  were  acqair- 
ing  toe  entire  fee-simple  interest,  and  who  have 
in  good  faith  paid  all  taxes  legally  assessed, 
renudnlng  in  open  posaesslon  for  more  than 
aem  years,  are  entitled  to  the  land,  as  agatost 
heirs  attempting  to  recorer  it  more  than  three 
years  after  the  youngest  had  attoined  majority. 

Appeal  from  Siqterlor  Court,  Spokane 
Oonnty;  A.  J.  Eellam,  Judge  pro  tern. 

Action  by  Llllle  Blggart  and  others  against 
John  W.  Bvans  and  otliers.  From  a  judg- 
ment for  defendanta,  platottffs  appeal.  Af- 
firmed. 

Sullivan,  Nuzum  A  Nuzum,  for  appellanta. 
Orow  &  Wllllama  and  Sienton  U.  Orov,  for 

respondents. 

DUNBAR,  J.  This  action  was  'commen- 
ced by  the  plaintiffs  In  the  supwlor  court 
of  Spokane  county  for  the  possession  of  an 
undivided  one-half  Interest  to  a  certain  160- 
acre  tract  of  land  described  In  the  complaint 
The  essential  allegations  of  the  oomplatot 
are  that  the  plaintiffs  are  the  only  children 
of  Mary  E,  Turner  and  Charles  D.  Turner, 
husband  and  wife;  that  on  the  24th  day  of 
January,  1889,  said  Mary  B.  Turner,  wife  of  , 
the  said  Charles  IS.  Turner  and  mother  of 
the  plaintiffs,  died  totestote,  leaving  surrlv- 
log  her  the  above-named  platottffs.  her  sole 
heirs  at  law;  that  at  the  time  of  her  death 
Mary  B.  Turner  and  Charles  D.  Turner  were 
seised  to  fee  of  the  lands  above  described; 
that  plaintiffs,  as  sole  heirs  at  law  of  Mary 
E.  Turner,  are  the  owners  of  an  undivided 
one-half  interest  In,  and  entitled  to  the  pos- 
session of  an  undivided  one-half  Interest  to 
and  to,  the  said  above-described  real  estoto; 
that  on  the  17th  day  of  April,  1S93,  Charles 
D.  Turner,  without  the  knowledge  or  consent 
of  these  plaintiffs,  sold  and  conveyed  by 
warranty  deed  all  of  said  premlsea  to  the 
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Bald  defendants;  that,  ever  rince  tbe  date 
of  said  sale,  defendants  have  been  In  the 
possesaloD  of  the  said  real  estate  under  tbe 
said  deed  from  Charles  D.  Tamer,  claiming 
to  be  sole  owners  of  said  real  estate,  and 
hare  refused  to  allow  the  platntlffs,  or  either 
of  them,  to  have  possession  of  said  iiroperty 
or  any  part  thereof;  that  the  reasonable 
rental  value  of  their  Interest  In  the  land  Is 
$150  per  year;  and  Judgment  Is  prayed  for 
the  recovery  of  the  possession  of  an  undivid- 
ed one-helf  interest,  and  for  the  sum  of  $900, 
damages  to  the  rental  value.  The  answer 
admits  the  relationship  of  the  parties,  but 
denies  that  the  said  real  estate  was  at  tbe 
time  of  the  transfer  from  Turner  to  the  de- 
fendants, or  at  any  time,  the  community 
property  of  Mary  K.  Turner  and  Charles  D. 
Turner,  hut  alleges  that  the  same  was  tbe 
separate  property  of  Charles  D.  Turner;  al- 
leges that  on  the  17th  day  of  April,  1893, 
for  a  good  and  valuable  consideration  to  him 
paid  by  tbe  defendants,  tbe  said  Ctaariea  D. 
Tnmer,  being  then  an  nnmarrled  man,  by 
his  warranty  deed  of  that  date,  duly  execut- 
ed and  delivered,  conveyed  to  defendants 
tbe  land  above  described;  that,  at  the  time 
said  Turner  so  sold  said  real  estate  to  tbe 
defendants,  defendants  paid  talm  tbe  full, 
fair,  and  adequate  value  of  tbe  entire  in- 
terest and  estate  in  aafd  real  estate,  and  un- 
derstood that  they  were  pnrchaainc  fn«a 
the  said  Charles  D.  Turner  tbe  full  and  com- 
plete fee-simple  title  in  and  to  said  real  es- 
tate, and  that  no  person  other  than  tbe  said 
Charles  D.  Turner  had  any  Interest  therein; 
that  since  tbe  said  17tb  day  of  April,  1893, 
the  defendants  have  been  in  the  actual,  open, 
notorious,  and  exclusive  possession  of  all  of 
said  tract  of  land  under  claim  and  color  of 
title  made  In  good  faith;  that  during  all  of 
said  time  said  defendants  have  paid  alt  of 
tbe  taxes  legally  assessed  against  said  real 
estate,  and  that  no  taxes  have  ever  been  ' 
paid  upon  said  real  estate  by  any  other  per- 
son whomsoever,'  and  that  there  are  no  taxes 
now  delinquent  thereunder  and  unpaid 
thereon;  alleges  that  Improvements  to  a  con- 
siderable sum  have  been  made  upon  said 
land  by  the  defendants  since  the  purchase 
of  the  same;  that  all  of  the  plaintlCTs  had 
actual  knowledge  and  notice  of  the  purchase 
of  said  land  by  tbe  defendants;  and  that 
they  had  never  at  any  time  Interfered  or 
sought  to  Interf^e  with  the  claim  of  title 
or  possession  of  the  defendants  until  the 
commencement  of  this  action.  Tbe  answer 
prays  that  tbe  complaint  of  tbe  plalntUfs  be 
dismissed,  and  that  tbe  defendants  may  be 
adjudged  to  be  tbe  owners  In  fee  simple  of 
the  real  estate  described  In  tbe  complaint, 
free  and  clear  of  any  right,  claim,  Interest, 
or  equity  of  said  plaintiffs,  or  any  of  them, 
and  that  tbe  title  In  tbe  defendants  to  the 
said  real  estate  may  be  quieted  as  against 
the  pretended  claims  of  the  plaintiffs,  and 
each  and  all  of  them.  Prays  for  costs  and 
disbursements.  The  cause  was  tried  by  tbe 
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court,  and  a  Judgment  cendeced  In  accorA- 
ance  with  tbe  prayer  of  the  answer. 

Section  5003,  3  Ballinger*s  Ann.  Codes  ft 
St,  provides  that  every  person  in  actual, 
open,  and  notorloos  possession  of  lands  or 
tenements  under  dalm  and  color  of  tlU«. 
made  in  good  faith,  and  who  shall  for  seven 
succeeding  years  continue  In  possession,  and 
shall  also  during  said  time  pay  all  taxes  le- 
gally assessed  on  such  lands  or  tenements, 
shall  be  held  and  adjudged  to  be  tbe  legal 
owner  of  said  lands  or  tenements,  to  the 
extent  and  according  to  tbe  purport  of  bis 
or  her  paper  title;  that  all  persons  holding 
under  such  possession,  by  purchase,  devise, 
or  descent,  before  said  seven  years  shall 
have  expired,  and  who  shall  continue  sucii 
possession  and  continue  to  pay  tbe  taxes 
as  aforesaid,  so-  as  to  complete  the  posses- 
sion and  payment  of  taxes  for  tbe  tem 
aforesaid,  shall  be  entitled  to  tbe  benefit  of 
this  section.    And  section  6505  provides  tlut 
where  the  bolder  of  the  adverse  title  is  an 
Infant  or  person  under  l^gal  age,  such  person 
shall  commence  an  action  to  recover  sneb 
lands  or  tenements  within  three  years  after 
tbe  disabilities  enumerated  In  tbe  statute 
shall  cease  to  exist    It  is  conceded  by  tbe 
appellant  In  this  case  that,  If  the  defendants 
bring  themselves  within  the  proTiBkms  of 
section  5503,  the  Judgment  In  this  case  should 
be  sustained,  for  it  Is  shown  that  the  plain- 
tiffs bad  not  commenced  tbe  action  wltbln 
three  years  after  the  yonngest  plaintlir  bad 
arrived  at  the  age  of  majority.    But  It  is  In- 
sisted by  tbe  appellant  that  the  dlstinfulsb- 
Ing  feature  between  this  statute  of  limita- 
tion and  the  limitation  prescribed  in  sectioa 
4797  is  that,  under  the  iMX)vl8lons  of  section 
5503,  tbe  party  must  bold  possession  of  the 
real  estate  under  color  of  title  and  In  good 
faith,  whereas,  under  the  provisions  of  sec- 
tion 4797,  neither  one  of  these  elements  is 
requisite,  and  that  tbe  testimony  In  this  case 
shows  that  the  title  was  not  acquired  In  good 
faith,  because  It  must  have  been  known  to 
the  purchasers  that  tbe  property  sold  was 
community  property,  and  that  the  husband 
had  no  right  to  sell  more  than  bis  one-balf 
Interest  In  said  property.   Tbe  question  of 
whether  the  property  was  community  or 
separate  property  was  one  of  the  controvert- 
ed questions  in  the  case.   The  tenth  finding 
of  fact  by  the  court  Is  as  follows:  "That  said 
deed  from  said  Charles  D.  Turner  to  said 
John  W.  Elrans  was  made  in  good  faith; 
that  the  said  John  W.  Bvans  and  said  Mary 
L.  Evans,  his  wife,  acquired  said  deed  la 
good  faith,  believing  they  were  acquiring 
the  entire  fee-simple  Interest  In  snd  to  said 
real  estate,  and  that  they  have  In  good  faltb 
paid  all  taxes  legally  assessed  against  said 
real  estate  for  more  than  seven  successive 
years  prior  to  the  commencement  of  this 
action,  and  have  in  good  faltb  so  remained 
in  actual,  open,  notorious,  and  exclusive  pos- 
session of  said  real  estate  for  more  than 
seven  successive  years  prior  to  tb«  corn- 
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mencement  of  this  action,  under  and  panro- 
ant  to  said  deed.*' 

"We  bave  read  all  tlie  testimony  tn  the 
case,  and,  without  specially  reviewing  It,  It 
is  sufficient  to .  say  that.  In  oar  opinion.  It 
snsUlns  the  flndlng  of  the  court  Tlie  judg- 
ment will  therefore  be  affirmed. 

FULLBRTON,  C.  J.,  and  HADLBT, 
MOUNT,  and  ANDERS,  JJ..  ooncor. 


FHINNST  T.  STATB  ex  reL  STBATTON, 
Atty.  Gen. 

(Supceme  Court  of  Wasbmston.   Dec.  19, 1904.) 

am  OADSA  ICOBTIB— flUFFICIKRCT  —  DELIVEKT 
OF  CUSCK. 

1.  Where  a  man  suffering  from  a  disease 
which  made  him  believe  that  death  wn3  im- 
pending, having  no  wife  or  childrea  or  next  of 
ktai  or  creditora,  had  a  chet^  drawn  on  a  bank 
in  which  he  had  a  deposit  in  favor  of  one  who 
bad  for  some  time  been  bis  friend,  nurse  In 
sickness,  and  companion,  and  handed  the  check 
to  the  payee,  with  the  statement :  "If  I  don't 
get  over  thia,  I  want  [the  payee]  to  get  my 
money.  I  don't  want  it  to  go"  to  the  county — 
and  died  within  a  few  days  thereafter,  the  de- 
livery of  the  check  was  a  valid  gift  causa  mor- 
tis, and  enforceable,  though  the  check  did  cot 
reach  the  bank  until  after  the  dcnor'a  death, 
and  did  not  include  all  of  the  donor's  deposit. 

Appeal  from  Superior  Oonrt,  Skagit  Coun- 
ty; George  A.  Joiner,  Judge. 

Petition  by  Frank  Pblnney,  as  administra- 
tor of  the  estate  of  John  W.  Oolllus,  deceas- 
ed, to  haTo  his  acts  approved  and  be  dis- 
charged, on  filing  his  floal  account.  The 
state,  on  the  relation  of  W.  D.  Stratton,  At- 
torney General,  Interrened,  claiming  the 
amount  shown  in  the  Qnal  account  aa  an  es- 
cheat to  tbe  state  for  the  ben^  of  the  com- 
mon schools.  From  a  Judgment  for  the  In- 
terrener,  Phlnney  afqwals.  Reversed. 

Million  &  Houser,  for  appellant  J.  G. 
Waugh,  for  respondent 

DUNBAR,  J.  The  following  is  the  appel- 
lant's presentation  of  the  facta  In  this  case, 
which  nn  examination  of  the  record  has 
proven  to  be  substnntlaUy  correct:  The  dece- 
dent. John  W.  Collins,  and  appellant,  Frank 
Phinney,  had  been  friends  for  some  time  pri- 
or to  Collins'  death.  Some  two  weeks  before 
his  death,  Collins  was  taken  sick  at  Ana- 
cortes,  and  was  attended  by  appellant  as 
nurse  and  companion.  On  the  12th  day  of 
February,  1902,  Collins  and  appellant  left 
Anacortes  for  Harrison  Hot  Springs,  B.  C, 
with  the  Intention  of  benefiting  Collins' 
health.  They  arrived  at  the  Springs  on  the 
following  day,  where  they  remained  until 
Collins'  dea^.  During  al!  of  this  time  ap- 
pellant was  acting  as  companion  and  nnrse 
to  Collins.  Shortly  after  their  arrival  at  the 
Springs,  Collins  was  placed  under  the  care 
of  Dr.  Elliot,  who  treated  him  up  to  the  time 
of  his  death. '  On  or  about  the  22cl  day  of 
February,  decedent  -had  a  very  severe  hem- 


orrhage of  the  stomadi,  from  tihe  effects  of 
whlcb  he  seems  to  have  gradually  failed  un- 
til his  deatli,  wtaieh  occurrM  on  the  27tb  otf 
February.  Shortly  after  the  hemorrhage, 
CoUlns  requested  appellant  to'  go  to  the 
office  and  get  a  pen  and  Ink,  stating  Oiat  be 
desired  to  write  a  cheek.  Abont  the  time  the 
appellant '  returned  witSi  pen  and  ink,  Dr. 
Slllot  bad  also  returned  to  bis  intlent,  and, 
appellant  declining  to  write  out  the  check, 
and  Insisting  that  the  deceased  ought  not  to 
disturb  himself  at  that  time,  the  doctor  was 
requested  to  write  It,  and,  st  OolIIns'  dicta- 
tion, a  check  was  drawn  up  tn  favor  of 
Frank  Phinney  on  the  Bank  of  Laconner,  for 
the  sum  of  14,000.  ICbe  check  was  then 
handed  to  appellant  with  a  statem«it  by 
Collins  that  "If  I  don't  get  over  this.  I  want 
Frank  to  get  my  mon^.  I  don*t  want  It  to 
go  to  Skagit  county."  The  statement  also 
shows  that  the  gift  was  to  be  revoked  Id 
case  Collins  got  well.  ColUna  th«i  directed^ 
appellant  to  forward  a  letter  to  the  bank  at 
Laconner,  containing  the  check,  and  at  the 
same  time  wrote  a  letter  to  the  bank  himself. 
Inclosing  his  passbook,  and  directing  the 
bank  to  balance  bis  book  and  return  It  to 
him.  He  then  directed  appellant  to  address 
both  letters  and  mail  them,  which  was  done 
the  following  morning,  February  2Tth.  The 
letter  containing  the  passbook  was  received 
by  the  bank  at  Laconner  on  tbe  2Sth  day  of 
February,  and  the  passbook  was  balanced 
on  that  day  and  returned  to  Collins.  Tbe 
letter  containing  the  check  was  miscarried 
to  Lacombe,  B.  C,  and,  by  reason  of  that 
fact  did  not  reach  the  bank  at  Laconner 
ontil  March  8d,  some  five  or  six  days  after 
Collins'  death.  The  bank,  having  been  ap- 
prised of  Collins'  death,  refused  to  honor 
the  check  when  It  arrived.  Collins  died  In- 
testate, and  left  no  wife,  beirs,  or  next  ot 
kin,  and  no  creditors.  Appellant  was  duly 
appointed  administrator  of  the  estate,  no- 
tice to  creditors  was  duly  given,  and  an  In- 
ventory filed  as  required  by  law.  In  which 
all  the  personal  property  of  decedent  was  In- 
cluded. The  $4,000  covered  by  the  check 
was  not  Included  In  tbe  Inventory  or  treat- 
ed in  any  of  the  proceedings  as  an  asset  ttt 
the  estate,  but  was  at  all  times  claimed  by 
said  Phlnney  as  his  own  personal  property  by 
virtue  of  the  plft  from  Collins.  On  the  tOth 
day  of  July,  1903,  appellant  filed  bis  final  ac- 
count, and  asked  that  his  acta  be  approved 
and  that  be  be  discharged.  At  the  time  for 
hearing  the  final  account  and  application  to 
be  discharged,  the  case  was  continued,  and 
the  state  intervened,  claiming  the  $4,000  as 
an  escheat  to  the  state  of  Washington  for  the 
benefit  of  the  common  schools.  The  motion 
to  strike  said  Intervention,  for  the  reason 
that  It  was  Irrelevant,  Incompetent  and  im- 
material, was  overruled.  A  demurrer  waft 
Interposed  that  the  facts  stated  In  the  peti- 
tion of  Intervention  did  not  constitute  a  cans* 
of  acHon,  and  for  the  further  reason  that  the 
jKtltloaer  bad  no  legal  capac^  to  •oSb  Tba 
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demnrrer  was  overruled,  to  which  ruling  ap- 
pellant excepted,  and  lils  exception  was  al- 
lowed. Thereuptn  said  canse  proceeded  to 
trial,  and  at  the  conclnsloii  thereof  the  court 
found  that  at  the  time  of  deceased's  death 
there  was  standing  to  his  credit  In  the  Ska- 
git County  Bank  of  Laconner  the  sum  of 
$4,420.50,  Including  the  $4,000  claimed  by  ap- 
pellant, and,  after  the  payment  of  all  Just 
debts  and  expenses  of  administration,  there 
remained  a  balance  of  $3,145.32,  and  that  said 
amount  did  not  belong  to  appellant,  but  that 
the  same  belonged  to  and  should  be  turned 
over  to  the  state  of  Washington  for  the  use 
and  benefit  of  the  common-school  fund,  to 
which  appellant  excepted,  and  he  now  brings 
the  case  to  this  court,  and  asks  that  the  same 
be  reTersed,  and  remanded  back  to  the  lower 
court  with  instructions  to  proceed  in  accord- 
ance with  the  law  of  the  case. 

The  errors  assigned  are  that  the  court  er- 
pwj  in  denying  appellant's  motion  to  strike 
the  petition  In  intervention.  In  overruling  the 
demurrer  to  the  petition  In  intervention,  tn 
holding  the  amount  of  said  check  to  belong 
to  said  estate,  and  in  awarding  the  balance 
of  $3,145.32  to  the  state  of  Washington  as 
escheated  property.  The  view  we  take  of 
the  third  assignment  renders  unnecessary  a 
discussion  of  the  first  two.  It  was  the  opin- 
ion of  the  court,  upon  which  its  judgment 
was  based,  that  the  acts  shown  in  the  state- 
ment of  facts  did  not  constitute  a  gift  mortlB 
causa,  and  that  the  drawing  of  the  check  in 
favor  of  appellant  did  not  constitute  an  as- 
signment of  the  fund  in  the  bank  to  the  ex- 
tent of  the  amount  of  tbe  check.  So  that 
we  will  discuss  the  case  squarely  upon  the 
equitable  question  of  whether  or  not,  under 
the  circumstances  surrounding  the  giving  of 
this  check,  the  appellant  is  entitled  to  the 
amount  specified  in  the  check. 

Under  the  provisions  of  the  civil  law  there 
were  three  distinct  kinds  of  gifts,  all  brought 
within  the  general  definition  of  donatio  mor- 
tis causa:  First,  where  a  person  not  in 
periculo  mortis,  but  moved  by  tbe  general 
consideration  of  man's  mortality,  makes  a 
gift;  second,  where  a  person,  being  moved 
by  fear  of  present  peril,  gives  so  that  the 
subject  of  the  gift  is  Immediately  made  the 
property  of  the  donee;  and,  third,  where  the 
person,  being  tn  peril  of  death,  gives  some- 
thing that  shall  become  the  property  of  the 
donee  only  upon  the  death  of  the  giver.  But 
all  modern  courts  have  held  that  the  first 
two  are  mere  donations,  and  that  such  gifts 
do  not  properly  fall  within  the  definition  of 
"donatio  mortis  causa,"  or  within  the  rules 
of  law  governing  such  a  gift  The  glfta 
known  to  the  law  as  "Inter  vivos"  and  "mor^ 
tiB  causa"  have  many  essential  elements  in 
eommoD,  and  tbe  rulea  of  law  a^Iicahle  to 
rights  under  than  are  frequently  applied  In- 
terchangeably, as  will  be  seen  by  tbe  de- 
ciaioiiB  hereafter  quoted.  The  principal  dif- 
ference la  that  a  gift  Inter  vlros  must  be 
without  any  conditions  attached  to  1^  vtaile 


a  gift  mortis  causa  must  be  made  upon  tSim 
apprehension  of  death,  wh^h  must  occur 
without  the  revoking  of  the  gift,  and  It  most 
be  made  with  the  understanding  that  tbe 
gift  la  void  in  case  of  tbe  glver'a  recovery. 
It  is  now  conceded  by  all  modem  authority 
that  every  species  of  personal  property  ca- 
pable of  delivery,  either  constructive  or  ac- 
tual, may  be  the  subject  of  a  gift  mortis 
causa.  There  Is  some  contention  In  respond- 
ent's brief  that  the  facts  are  not  exactly  aa 
claimed  by  tbe  appellant  But  an  examina- 
tion of  the  record  convinces  us  that  the  state- 
ment of  appellant  la  substantially  correct; 
that  the  deceased,  Collins,  was  of  sound  and 
disposing  mind;  that  no  Influence  whatever 
was  brought  to  bear  upon  him ;  that  tbe  ap- 
pellant rather  discouraged  than  encouraged 
the  transaction,  having  regard  for  tbe  phy- 
sical welfare  of  his  friend;  that  the  check 
was  made  at  the  Instance  and  request  of  the 
deceased:  that  it  was  made  for  the  purpose 
of  assigning  his  Interest  in  the  amount  ex- 
pressed in  the  check  to  his  friend;  that  It 
was  expressly  so  stated  at  the  time  that  that 
was  the  Intention  in  making  tbe  check,  and 
that  the  gift  was  to  be  void  In  case  of  tbe 
recovery  of  the  deceased. 

Many  of  the  old  English  cases  bold  that 
the  giving  of  a  check  upon  a  bank  does  not 
constitute  an  assignment  of  the  amount  de- 
posited in  tbe  bank  for  which  the  check  la 
'  given,  and  such,  no  doubt,  la  the  law  in  ordi- 
nary business  transactions,  and  Is  the  law 
of  this  state,  as  held  by  this  court  in  Bank 
T.  Chilberg,  14  Wash.  247,  44  Pac.  264,  53 
Am.  St  Rep.  87S.  A  large  amount  of  the 
business  of  the. country  is  done  through  the 
mediation  of  banks;  and  It  has  not  been 
thought  best  by  tbe  courts  to  allow  tbe 
banks  to  be  made  responsible  in  con  tests  be- 
tween the  depositor  and  bis  creditors. 
Therefore  the  acceptance  of  a  check  waa 
held  to  be  the  teet  of  the  responsibility  of 
the  bank.  But  It  must  be  t>orne  In  mind 
that  there  Is  no  contest  in  this  case  between 
the  donor  or  his  estate  and  tbe  donee  or  the 
appellant  In  this  case,  and  that  there  la  no 
contest  between  the  appellant  and  any  cred- 
itors of  the  estate.  So  that  viewed  from  an 
equitable  standpoint.  It  Is  the  duty  of  tbe 
court  to  ascertain  what  was  the  Intention  of 
the  donor  in  respect  to  this  alleged  assign- 
ment of  Interest,  and,  when  that  Intention  is 
ascertained,  give  it  force  and  effect  This 
distinction  many  of  tbe  courts  have  failed  to 
notice,  and  tbe  rule  that  a  cheid:  on  a  bank 
does  not  constitute  an  assignment  of  the 
fund  ia  frequently  stated  as  a  general  prop- 
osition, when  an  investigation  of  the  case 
shows  that  the  principle  waa  announced 
with  reference  to  a  contest  which  waa  waged 
between  creditors  of  tbe  estate  or  other  as- 
signees of  the  estate  and  the  donee.  The 
modern  authorities  almost  nnlveraally  hold 
that  the  greatest  latitude  ought  to  be  given 
to  carry  out  the  expressed  Intent  of  the  do- 
DOT,  and  that  In  cases  like  tbe  me  at  tw. 
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■where  there  are  do  conflicting  Interests  b7 
Krredltors  or  other  assignees  or  donees  of  the 
deceased,  the  giving  of  the  check  is  an  as- 
signment of  the  interest  Many  of  the 
c-ourta.  It  seems  to  ns  wlthont  any  sufficient 
reason,  have  andertaken  to  make  a  dlstine- 
tlon  between  cases  where  the  check  given 
was  for  tlie  whole  of  the  fund  and  where  it 
^vas  only  for  a  portion  of  the  fund.  In  the 
case  at  bar  we  think  It  may  bo  Justly  con- 
cluded that  It  was  the  intention  of  the  donw 
to  give  to  bla  friend  the  whole  of  bis  estate. 
He  evidently  did  not  know  the  exact  amount 
that  he  bad  In  the  bank,  and,  while  there 
were  a  few  hundred  dollars  over  and  above 
the  $4,000,  he  felt  that  he  was  going  to  die 
soon,  and,  according  to  his  expreeslona  as 
shown  by  tbe  testimony,  It  was  evidently  his 
intention  that  all  of  his  fortune  should  go  to 
the  appellant  But  In  any  event  there 
seems  to  be  no  reason  why  the  giving  of  the 
check  for  a  portion  of  the  deposit  should  not 
be  an  assignment  pro  tanto  of  the  deposit 
And,  recurring  again  a  moment  to  the  essen- 
tial qualifications  of  the  gift,  it  Is  true  tbat 
lo  cases  of  gifts  mortis  causa,  there  must  be 
a  delivery  of  the  thing  given,  and  this  Is  the 
rock  upon  which  courts  have  so  often  split 
And  It  is  also  true  that  It  must  be  as  nearly 
an  actual  delivery  to  the  donee  as  the  cir- 
cumstances of  the  case  and  the  nature  and 
actual  position  of  the  donee  and  the  thing 
^ven  will  permit  But  In  the  very  nature 
of  business  transactions  of  this  kind,  this 
delivery  must  frequently  be  constructive. 
The  nature  and  fircamstancea  surrounding 
this  case  necessitated  a  constructive  deliv- 
ery. The  subject  of  the  gift  was  not  avail- 
able. The  decedent  did  all  that  was  in  his 
power  to  do  to  deliver  the  money  In  the 
bank  at  Laconner  to  the  appellant  So  that. 
In  Justice  and  commtn]  mnw,  It  seemi  to  ns 
that  the  delivery  was  oompleta,  and  that  the 
will  of  the  deceased  ought  not  to  be  thwart> 
ed  by  any  technical  constrnction  or  definition 
of  delivery. 

In  Gu]nan*B  Appeal  (Conn.)  80  Atl.  482,  it 
was  held  that  a  delivery  of  bank  books  with 
intent  to  vest  In  tbe  donee  the  title  to  the 
mcmey  thoreln  represented  Is  a  sufficient  de- 
Uverj  to  ctmstltute  a  valid  gift  of  the  money. 
In  this  case  the  decevwd,  Kate  Healy,  took 
Oie  three  bank  books  in  question  trom  under 
her  pillow,  and  gave  them  to  her  sister,  Win- 
ifred Mlllw.  and  also  gave  to  her  the  keys  to 
her  trunks,  which  she  took  from  a  small 
satch^  In  giving  these  articles  to  Mrs.  Mil- 
ler. Kate  Healy  said.  "Those  bankbotrics  1 
give  to  you,  and  the  keys  to  my  trunks. 
These  are  yours,  and  everything  I  got  be- 
longs to  you.  If  anything  happens  to  me,  I 
want  you  to  have  everything."  It  was 
found  that  at  the  time  this  gift  was  made, 
tbe  said  Kate  Healy  was  In  the  eqiectatlon 
of  Immediate  death,  and  under  those  circum- 
stances tiie  rule  was  announced  as  above. 
It  has  universally  been  held  that  the  deliv- 
ery ot  a  key  to  a  trunk,  tbe  omtrata  9t 
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which  had  been  given  to  a  donee,  In  cases  of 
gifts  mortis  causa.  Is  a  delivery  and  an  as- 
signment of  the  contents  of  the  trunk.  It 
might  properly  be  considered,  as  urged  by 
the  appellant  in  this  case,  tbat  the  giving  of 
the  check  In  this  case  was  equivalent  to  tbe 
giving  of  a  key  to  a  trunk.  It  was  the  thing 
that  forced  an  entrance  to  the  fund  which 
the  deceased  had  on  deposit 

It  was  held  In  Policy  v.  Hicks  (Ohio)  GO  N. 
B.  809,  41  L.  R.  A.  898,  that  a  delivery  to  a 
donee  of  a  deposit  book  issued  bj  a  savings 
bank,  containing  entries  of  deposits  to  the 
credit  of  the  donee,  with  the  intention  to 
give  the  donee  tbe  deposits  represented  by 
the  bofik,  and  accompanied  with  appropriate 
words  of  gift,  is  a  sufficient  delivery  to  con- 
stitute a  valid  gift  of  such  deposits,  without 
assignment  or  transfer  In  writing;  and  the 
court  quoted  approvingly  from  Grover  v. 
GrovCT,  24  Pick.  281,  8B  Am.  Dec  319,  where 
tbe  Supreme  Court  of  Massachusetts,  In  an- 
swering tbe  objection  that  no  valid  gift  of  a 
chose  in  action  could  be  made  without  as- 
signment said  that:  "  'As  a  good  and  ef- 
fectual equitable  aselgnment  of  a  chose  in 
action  may  be  made  by  parol,  and  as  courts 
of  law  teke  notice  of,  and  give  effect  to, 
such  assignments,  there  seema  to  be  no  good 
foundation  for  the  objection.  It  is  true  tbat 
the  caises.  which  are  numerous,  in  which 
such  equitable  asalgntnents  have  been  sup- 
ported, are  founded  on  assignments  for  a 
valuable  consideration ;  but  there  Is  little,  if 
any,  dlstiuctlon  in  this  respect  between  con- 
tracts and  gifts  inter  vivos.  The  latter  in- 
deedy  when  made  perfect  by  delivery  of  the 
things  given,  are  executed  contracts' " — cit- 
ing 2  Kent's  Com.  43a  "'By  delivery  and 
acceptance  the  gift  passes, — the  gift  becomes 
perfect  and  Is  Irrevocable.  There  Is  there- 
fore no  good  reason  why  property  thus  ac- 
quired should  not  be  protected  as  fully  and 
effectually  as  property  acquired  by  purchase. 
And  so  we  think  a  gift  of  a  chose  la  action, 
provided  no  claims  of  creditors  ta^fere  to 
affect  Ite  validity,  ought  to  stand  on  the 
same  footing  as  sales.'  And  this  Is  the  rule 
which  prevails  In  tbe  federal  courts,  and  in 
all  of  tlie  stotes  In  which  the  question  has 
arisen;  and  It  has  been  before  tbe  court  of 
last  resort  In  many  of  them" — citing  Thorn- 
ton on  Gifts,  }  271;  also  citing  Camp's  Ap- 
peal, 86  Conn.  88,  4  Am.  Bep.  39,  where  It 
was  held  tbat  a  delivery  to  a  donee  of  a  sav- 
ings bank  book,  contelnlng  «itrles  of  de- 
posits to  tbe  credit  of  the  donor,  with  the  In- 
teutlon  to  give  the  donee  the  deposits  repre- 
sented by  the  book,  Is  a  good  delivery  to  con- 
stitute a  complete  gift  of  such  deposits ;  and 
that  a  dellvwy  of  a  chose  In  action  that 
would  be  sufficient  to  vest  an  equlteble  title 
in  a  purchaser  Is  sufflclmt  delivery  to  con- 
stitute a  valid  gift  of  such  chose  In  action, 
without  a  transfer  of  the  legal  title.  There 
certainly  could  be  no  more  \'lrtoe  in  the  de- 
liVFfry  of  a  savings  bank  book  to  the  donee 
ttian  lliere  is  in  the  delivery  of  a  chedE  to 
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the  dODee,  ud  there  1b  not  as  much  reason 
for  an  aBslcnmat  of  a  cbe<ft  as  there  is  of 
an  aastgnment  of  the  books,  because  the  is- 
snlng  of  the  Che^  the  orderbw  of  the  paj- 
ment,  authorize!  tiie  elFect  and  result  which 
la  authorized  by  an  assignment  A  dellTery 
of  the  of  a  chest,  with  words  of  gift  of 
the  chest  and  its  ocmtenta,  .Is  a  good  dellv- 
ery  to  pass  ttut  property  to  the  donee. 
Harsh  T.  Fuller,  18  N.  H.  S60. 

In  Waite  t.  Orubbe  <0r.)  78  Pac  206. 
wlwe  the  father  made  a  gift  of  mon^  to 
the  daughter,  which  money  was,  burled  In 
different  places  upon  the  farm  and  was  not 
susceptible  of  an  actual  manual  delivery, 
and  where  the  fathw  saM,  **If  I  should  get 
well,  and  want  Bome  of  It,  would  you  let  me 
have  it?"  and  she  replied,  "Tes,  papa,  if  you 
get  well  yon  can  have  all  of  it,"  a  case  whldi 
in  principle  resembles  rery  much  0ie  case  at 
bar,  it  was  held  that  the  gift  was  sufficient 
to  conrey  the  proper^ ;  and  the  court 
Quotes  approvingly  Blake  v.  Jraes,  Bail^ 
Bq.  141,  21  Am.  Dec.  530,  as  follows:  <^hat 
seems  to  be  regarded  as  a  snfOclent  deUveiy 
which  would  authorise  the  donee  to  take  pos- 
session witiiout  committing  a  trespass." 
I'he  court  in  that  case  continues:  *1t  is  not 
necessary  that  there  be  a  manual  delivery, 
or  an  actual  tradition  from  band  to  hand. 
The  deliTwy  may  be  constmctlTe  or  sym- 
bolical, but  tb?  genearal  rule  is  that  it  must 
be  as  perfect  and  complete  as  the  nature  nt 
the  property  and  the  attendant  ctrcnm- 
stances  and  conditions  will  permit."  And  U 
the  delivery  in  ttiis  case  could  not  be  made 
under  the  circumstances  that  it  was  at- 
tempted to  be  made,  it  could  not  be  made  at 
all,  and  the  will  of  the  deceased  would  be 
thwarted— also  citing  Thornton  on  Gifts,  f 
148,  that  where  the  intent  to  bestow  Is  obvi- 
ous and  clear,  and  the  language  and  deport- 
ment of  the  donor  Indicate  a  belief  npon  bis 
part  that  he  has  done  all  that  Is  necessary 
to  accomplish  his  purpose,  they  come  to  the 
aid  of  the  act  of  deliTor,  if  slight  and  am- 
biguous, but  not  to  dispense  with  it  as  an  es- 
sential element  of  a  valid  gift 

In  Thomas'  Adm'r  v.  Lewis  (Va.)  15  EL  B. 
880,  18  L.  R.  A.  170,  87  Am.  St  Bcs>.  848.  an 
elaborately  ugued  case,  where  the  father 
made  gifts  mortis  causa  to  his  two  daugh- 
ters, whldi  gifts  were  not  more  explicit  than 
in  the  case  at  bar,  the  court  laid  down  the 
rule  as  follom:  *'The  factum  of  the  gift  In 
this  case  being  clearly  and  conclusively 
proved,  as  we  ttiink  it  Indisputably  has  been, 
it  only  remains  to  state  the  law  and  apply  It 
to  the  facts  proved.  They  show  all  the  es- 
sential attributes  of  constituent  elements  of 
a  donatio  mortlB  causa,  as  defined  by  the 
law  and  established  by  the  course  of  adjudl- 
catl<m.  The  gift  was  made  In  periculo  mor^ 
tis,  under  the  apprehension  of  death  as  Im- 
minent; and  it  was  of  perstmal  propoty 
such  as,  under  the  law,  may  be  the  subject 
of  a  gift  mortis  causa.  Possession  or  deliv- 
ery was  made  at  the  time  of  the  gift,  and 


tiie  donor  died  of  that  illnees  In  a  few  hoars 
after  the  making  of  the  gift  Thus  the  sift 
inchoate,  conditional,  and  defeasible  when 
made,  t»ecame  absolute  at  Uie  donor's  death. 
Deliv^  Is  essentlaL  It  may  be  either  ac- 
tual, by  manual  traditlm  of  the  subject  of 
the  gift,  or  constructive,  by  delivery  of  the 
means  of  crtitainlng  possession.  Construc- 
tive delivery  is  always  snfflcdoit  when  ac- 
tual, manual  delivery  is  either  impracticable 
or  inconvenient" — citing  many  cases. 

In  Camp's  Appeal  (Conn.)  4  Am.  Bep.  3d, 
which  was  a  case  where  bank  books  had  been 
given  to  the  appellant  ^oA  he  bad  attempted 
to  carry  the  Intention  of  the  giver  Into  effect 
by  delivering  the  bocdcs  to  the  doaee  without 
any  ordw  tor  the  iwymrat  (UC  the  money  or 
other  writing  Indicative  of  such  gift  and  tbe 
appellant  bad  been  refused,  the  court  held 
that  the  donee  was  entitled  to  ttu  money, 
and  said:  "Whatever  may  be  said  or  tboncpbt 
of  the  propriety  of  tbe  law.  It  la  well  settled 
by  the  modem  authorities  that  cboses  in  ac- 
tion not  n^tlabl^  and  negotiable  paper  not 
Indorsed,  may  be  the  snbject  of  a  gift  and 
that  a  deliveiy  which  vests  in  Uw  donee  the 
equitable  title  is  sufficient  without  a  complete 
transfer  of  the  legal  title.  In  this  respect 
a  title  by  gift  is  not  distinguishable  from  a 
title  \iy  purchase  tor  a  valuable  conddera- 
tion,  and,  when  the  claims  of  creditors  do 
not  Intofoe  to  aifect  its  validity,  sodi  a 
title  will  be  recognized  and  protected  In  tbe 
same  manner  and  to  the  same  extent  as  a 
title  by  sale"— citing  many  cases  to  sustain 
the  text 

ID  KimbaU  v.  Leland.  UO  Mass.  825,  where 
A.,  a  depositor  to  a  savings  bank,  dellwed 
to  B.  her  bank  book  and  an  orOer  for  tbe  pay- 
ment  of  tbe  whole  d^oslt  for  the  pnrpoae 
of  transferring  the  money  to  B.,  it  was  held 
that  klthough  B.  did  not  proent  tiie  bank 
book  and  order  to  the  bank  until  after  A.'s 
death,  the  transfer  to  her  was  complete  as 
against  the  next  of  kin  of  A.,  the  court  say- 
ing: "There  being  no  creditors  whose  righto 
could  be  affected  by  it  the  transfer  was 
equally  effectual,  whetha  It  was  a  gift  with- 
out consideration,  or  made  fmr  a  legal  coDald- 
eratlon."  We  dto  this  case  as  showiUK  the 
distinction  that  it  maintained  in  cases  <rf  fliis 
kind,  whwe  the  Interests  of  creditors  are 
involved,  ai^  wbwe  they  are  not  "The  gift 
of  a  saving  bank  book  is  in  effect  a  gift  of 
the  deposit"  Prov.  lustitotloa  for  Sarlngs 
T.  Taft  14  R.  I.  002. 

In  Crook  v.  First  NatL  Bank  of  Bamboo 
(Wis.)  53  N.  W.  1181.  85  Am.  8t  Bep.  17,  It 
was  held  tbat  where  a  depositor  addreosed 
the  tollowlng  note  to  a  bank,  "Plesse  let  my 
nephew  have  the  amount  of  the  within  bUl»" 
describing  tbe  bill,  coupled  with  its  deHv«7 
so  todoraed  to  such  nepbew,  wltia  the  Inteo- 
tion  of  giving  him  tiie  fund  In  bank,  suA  ac- 
tion i^>erates  as  a  valid  ^ft  of  audi  fond, 
and  justifies  the  bank  In  paying  It  to  vatSi 
donee  on  presentation  ct  tbe  writing.  This, 
it  seems  to  us,  was  In  effect  nothing  more 
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than  a  check  for  so  mnch  money,  where  no 
indorsement  or  assignment  could  make  It  any 
stronger.  In  tbe  coorBe  of  the  dlsciisslon  of 
this  case  tbe  coart  cited  Basket  Hassell, 
107  U.  S.  614,  2  Sup.  Ct  602,  27  li.  Bd.  500, 
and  Bald:  "The  law  favors  free  and  compre- 
hensive power  of  disposition  by  an  owner  of 
hla  property,  and  the  rigor  of  tbe  earlier 
cases  has  been  materially  relaxed,  both  as  to 
the  snbjects  of  such  gifts,  and  as  to  what 
will  serve-  as  a  delivery  to  make  them  effec- 
tnal.  This  Is  well  illustrated  by  tbe  cases 
above  dted,  In  wbich  It  is  held  that  the  thing 
given  mnst  be  delivered,  or  It  must  be  placed 
In  tbe  power  of  the  donee  by  delivery  to  him 
of  the  means  of  obtaining  posses8lon"~cltlng 
many  cases  where  it  was  held  that  a  deposit 
In  a  savings  bank  may  be  the  subject  of  a 
valid  donatio  mortis  causa,  as  well  as  of  a 
gift  inter  vivos.  It  is  also  said  in  this  case: 
"It  Is  well*  settled  that  In  order  to  consti- 
tute a  valid  assignment  of  a  debt  or  other 
chose  in  action  in  equity,  no  particular  form 
of  words  Is  necessary.  Any  words  wfaich 
show  an  intention  of  transferring  or  appro* 
priatlng  the  chose  in  action  to  the  assignee 
for  a  valuable  consideration  are  sufUcl^t. 
Nor  is  any  written  Instrument  required.  Any 
order,  writing,  or  act  which  makes  an  appro- 
priation of  the  fund  amounts  to  an  equitable 
assignment,  and  an  oral  or  written  declara- 
tion may  be  as  efFectual  as  the  most  formal 
Instrument:" 

In  Ellis  V.  Secor  (Mlqh.)  18  Am.  Bep.  178, 
in  sustaining  a  gift  of  this  kind,  It  was  said: 
"The  confusion.  If  any,  which  Is  found  In 
some  of  the  text-books,  is  partly  due  to  an 
attempt  to  draw  unreal  distinctions  between 
tliese  and  other  strictly  analogous  transac- 
tions. They  are  neither  more  nor  less  than 
a  branch  of  voluntary  gifts  and  settlements, 
and,  in  the  case  of  choses  In  action,  fall  gen- 
erally under  the  doctrine  of  trusts  and  equi- 
table assignments.  The  cases  are  abundant 
where  such  transactions  have  been  maintain- 
ed, where  the  technical  phrase  'donatio  causa 
mortis'  is  not  referred  to.  If  there  could  be 
any  doubt  on  the  subject,  It  would  seem  to 
be,  not  whether  the  securities  must  be  deliv- 
ered, but  whether  the  memorandum  of  trans- 
fer must  be  delivered.  The  paper  In  question 
here,  if  actually  delivered,  would  have  been 
u  sufficient  assignment  on  its  face  to  pass 
title,  If  so  intended."  And  as  showing  that 
the  English  courts  have  not  uniformly  fol- 
lowed this  rule.  In  Jones  y.  Lock,  L.  R.,  1  Ch. 
App.  25,  Lord  Cranwoi*th  was  called  upon  to 
determine  whether  a  gift  had  been  complet- 
ed, where  a  father  put  a  check  for  £900  for 
a  moment  Into  the  hands  of  his  son  of  nine 
months  old,  saying,  "I  give  this  to  baby  for 
himself,"  and  then  took  it  away,  and  it  was 
foimd  among  his  assets  after  his  death.  He 
held  that  in  the  case  before  the  court  there 
had  been  no  completed  gift,  but  only  because, 
OD  all  the  facts  before  him,  he  thought  the 
father  had  no  such  Intention;  and  he  express- 
Ij  recognized  the  doctrine  that  It  would  have 


been  a  valid  declaration  of  trust  If  so  Intend- 
ed. And  he  declares  that  all  the  authorities 
turn  upon  that  question — whether  what  has 
been  said  was  a  declaration  of  trnst  or  an 
Imperfect  gift;  citing,  also,  Penfold  v.  Mould, 
L.  R.,  4  Kq.  562,  where  the  court  said:  "The 
same  learned  vice  chancellor  reviewed  tbe 
doctrine  very  clearly,  and  declared  that  any 
undoubted  expression  of  intention  to  pass  the 
property  will  make  the  grantor  .a  trustee,  al- 
though some  formalities  may  be  wanting. 
He  declares  the  case  of  Meek  v.  Eettlewell, 
1  Hare.  464,  which  held  a  voluntary  assign- 
ment of  a  chose  in  action  an  imperfect  gift, 
to  have  been  overthrown.  He  says:  'That 
dedsiou  has  been  in  effect  overruled,  and  It 
is  now  held  that  any  Instrument  may  be  a 
sufficient  declaration  of  trust,  no  form  being 
necessary;  tbe  only  material  question  being, 
"Did  the  grantor,  or  did  he  not,  mean  at  once 
to  pass  the  property?" ' " 

"Deceased,  while  ill  and  In  expectation  of 
death,  banded  to  defendant  a  savings  bank 
book,  saylug  that,  after  the  payment  of  the 
doctor's  bill  and  funeral  expenses,  the  balance 
of  the  money  was  to  be  equally  divided  be- 
tween defendant  and  bis  brother  and  sister. 
Defendant  accepted  the  bank  book,  and  de- 
ceased died  the  next  day.  Held,  that  there 
was  a  vaMd  gift  causa  mortis."  Loucks  v. 
Johnson  (Sup.)  24  N.  7.  Supp.  2(i'. 

"A  good  gift  causa  mortis  is  shown  where 
It  is  proved  that  money  on  deposit  .In  bank 
was  given  to  plaintiff,  and  that  tbe  bank 
book  to  enable  her  to  get  the  money  was  ac- 
tually delivered  to  her  by  the  donor,  who  at 
the  time  was  In  expectation  of  impending 
death,  and  who  did  die  a  day  or  two  after- 
wards." Walsh  v.  Bowery  Savings  Bank 
<Com.  PI.)  7  N.  Y.  Supp.  309. 

In  May  v.  Jones  (Iowa)  54  N.  W.  231,  It 
was  held  that  when  the  delivery  of  a  check 
is  coupled  with  an  Intent  to  transfer  a  pres- 
ent interest  in  the  money  represented  there- 
by, and  no  revocation  is  attempted,  the  Inten- 
tion of  the  donor  will  be  given  effect,  and  tbe 
transaction  be  held  to  transfer  a  present  in- 
terest and  a  right  to  the  payment  of  the 
check  after  death,  as  well  as  before,  and  that, 
too,  whether  It  la  a  mere  gift  or  given  for  a 
consideration. 

"Where  a  check  was  drawn  for  the  full 
amount  of  decedent's  deposit,  under  circum- 
stances which  showed  it  was  Intended  as  an 
assignment  of  the  fund.  It  passed  title  of  the 
fund  to  T."  In  re  Taylor's  Estate  (Pa.)  25 
Atl.  1061,  18  L.  R.  A.  Srjo. 

To  the  same  effect  are  Deblnson  v.  Emmons 
(Mass.)  33  N.  B.  700;  Schollmler  v.  Schoen- 
delen  (Iowa)  43  N.  W.  282.  16  Am.  St  Kep. 
455;  Ridden  v.  Thrall  (N.  Y.)  21  Am.  St  Rep. 
758;  Gardner  v.  National  City  Bank,  39  Ohio 
St  600;  Oates  v.  First  National  Bank.  91 
N.  T.  20;  Smith  v.  Sands  (Neb.)  23  N.  W. 
356;  and  a  great  army  of  otber  cases  too 
numerous  to- mention. 

As  showing  the  view  taken  by  eminent 
auttu^  on  this  subject,  we  quote  from  2 
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Story's  Eg.  Jar.  (13th  Ed.)  363,  where,  after 
dlBcnsslng  the  legal  propositions  Isrolred, 
the  aatbor  Bays,  at  section  1044:  "But  In 
casea  of  this  sort  the  transactlOD  will  have  a 
vet7  different  operation  in  equity.  Thus,  for 
Instance,  if  A.,  harlng  a  debt  doe  to  him  from 
B.,  should  ordor  It  to  be  paid  to  C,  the  order 
would  amount  In  equity  to'an  assignment  of 
the  debt,  and  would  be  «if(nved  In  equity, 
although  the  debtor  bad  not  assented  tbereto. 
The  same  principle  would  ajfB>ly  to  the  case 
of  an  assignment  ot  a  part  of  such  debt:  In 
each  case  a  trust  would-  be  created  In  fttvor 
of  the  equitable  asslgQee  on  the  fund,  and 
would  constltate  an  equitable  Hen  upon  It" 
Bo  tha^  regardless  of  equitable  definitions,  or 
whether  It  may  be  properly  termed  an  as- 
signment or  not;  if  a  trort  Is  created  which 
In  equity  constitutes  an  equitable  llm  upon 
the  fund,  the  law  vindicates  the  r^ht  of  a 
lierson  to  make  mxAi  disposition  of  his  estate 
as  to  him  might  seem  equitable  and  Just 
The  same  authtn-,  in  volume  1,  |  007,  after 
discusidng  some  of  tbe  cases,  says:  "But  It 
may  admit  of  ^ubt  whether  the  doctrine  of 
these  last  cases  can  now,  upon  principle,  be 
supported;  for  the  i^und  upon  which  courts 
of  equity  now  support  donations  mortis  cau- 
sa is  not  that  a  cmnplete  property  In  tbe 
thing  must  pass  by  the  delivery*  but  that  It 
must  80  far  pass  by  the  delivery  of  tiie  In- 
strument as  to  give  a  title  to  the  donee  to  the 
assistance  of  a  court  of  equity  to  make  Uie 
donation  complete." 

Ur.  Daniel,  in'  his  first  volume  on  Nego- 
tiable Instrumoits,  reviewing  this  question 
In  section  20,  says:  ''The  doctrine  of  equi- 
table assignment  Is  the  creature  of  courts  of 
equity,  and  tbe  phrase  'equitable  snslgnment' 
is  used  because,  by  the  technlcalltleB  of  plead- 
ings at  law,  no  legal  assignment  can  be  ef- 
fectuated. No  assoit  of  tbe  d^tor  Is  neces- 
sary to  an  assignment  of  the  debt  Notice 
to  him  is  all  that  is  essential  to  affect  him 
with  llabilitr  to  respect  the  asslgnmcait,  and 
so  far  does  equity  regard  the  Justice  of  this 
principle  that  It  Is  applied  even  where  an 
Integral  debt  Is  broken  up  Into  ftagments. 
Now,  thai.  If  A.  have  f 1.000  In  the  hands  of 
B.,  and  draw  a  bill  directing  B.  to  pay  $1,000 
to  C,  or  order,  on  demand,  there  can  be  no 
fair  inference  from  the  transaction  but  this: 
that  A.  Intended  to  assign  the  debt  due  to 
htm  by  B.  to  G,  and  for  the  bill  to  stand  in 
B,*B*  hands  as  evidence  of  the  acquittance. 
It  is  the  intratton  to  assign  that  makes  the 
assignment  And  after  presentment  of  the 
bill  to  B..  which  is  notice,  what  sound  prin- 
ciple of  law  could  be  violated,  and  what 
equitable  right  Impaired,  by  holding  that  an 
assignment  is  eflPected  so  as  to  bind  the  debt 
In  equity,  and  bind  B.  to  respect  it?  *  *  *" 
Tlie  same  author,  in  the  second  volnme  (sec- 
tion 1643),  says:  "We  have  seen  already  that 
a  check  operates  as  an  asslfmment  of  the 
fund  on  which  It  Is  drawn  pro  tanto,  from 
the  very  time  It  Is  drawn  and  delivered,  as 
between  tbe  drawer  and  the  payee  or  holder.** 


And  Morse  on  Banks  and  Banking  states  In 
section  496  as  follows:  "The  plain  commm 
sense  of  the  holder's  rii^ts  would  seem  to  be 
that  as  to  the  drawer,  and  those  claiming 
under  him  otherwise  than  as  bona  fide  hold- 
ers for  value,  the  check  Is  to  be  snstalned  ax 
a  transfer  of  tile  innd  against  wbldi  it  Ii 
drawn,  to  the  amount  for  which  it  la  writ- 
ten.  The  same  reasons  of  good  faith  and  se- 
curity in  business  transactions  wblch  Induce 
the  law  to  sustain  a  bona  fide  sale  (tf  pnv 
erty*  or  assignment  of  bills  or  notes,  agafaut 
a  subsequent  assignee  In  insolvency  of  tbe 
ass^or,  apply  to  tbe  case  of  a  check." 

Believing  that  not  only  the  overwhehntng 
wel{^t  of  authority,  but  the  overwhelmlo; 
wel{^t  of  reason,  is  in  favor  of  soBtainlng  a 
gift  mortis  causa,  at  least  In  a  case  like  tbe 
WW  at  bar»  whwe  there  Is  no  contruversT 
with  creditors  or  subsequent  donees  or  as- 
signees of  tbe  donor,  the  JudgoMnt  will  be 
reversed,  and  the  court  Instructed  to  render 
Judgment  tbr  the  amount  In  the  bank,  over 
and  above  the  eipenses  of  the  administra- 
tion, in  favor  of  appelant 

FDLLERTON,    a  and  ANDEBS, 

UOUNT,  and  HADLBT,  concun 


CONINE  V.  OLTMPIA  LOGOINQ  CO. 
(Snpreme  Ooort  of  Washington.  Dsa  2%  180<L) 
HAsraa—iNJUBT  to  sebvaiit  — nkouokncb— 

OONCUBBENCE  09  FEU.OW  BEBVANT — EX- 
OBPTION  TO  FELLOW -SEBVANT  BULB. 

1.  Plaintiff  was  engaged  in  attachinc  to  a 
cable  logs  which  were  being  dragged  to  defend- 
ant's logging  camp  by  an  engine.  There  was  a 
signal  wire  or  rone  from  the  engine  to  the 
place  where  plaintiff  was  working  to  advise  the 
engineer  to  start  the  engine.  Plaintiff  was 
working  60  rods  from  the  mgine,  and  was  not 
visible  therefrom,  bat  there  was  no  dgnal  pro- 
vided for  the  engineer  to  advise  the  plaintilT 
that  the  engine  would  start  Plaintiff  was  in- 
jured by  tbe  negligence  of  the  engineer  in  start- 
ing the  engine  without  signal  from  the  plain- 
tiff, but  his  iojuriee  could  nave  been  avoi  dcd  by 
the  defendant  providing  a  signal  for  use  by  the 
engineer.  Held,  that  the  negligence  of  tbe  en- 
gineer and  that  of  the  defendant  ooncorred  to 
produce  the  plaintiff's  injuries,  and  huiee  de- 
fendant was  liable  therefor. 

2.  The  plaintiff  and  the  engineer  were  so  re- 
mote from  eadi  other  that  Qiey  had  no  con- 
nective influence  by  which  one  fellow  servant 
is  required  to  guard  himself  against  the  neglect 
of  another,  and  hence  tbe  fellow-servant  role 
would  not  prevent  defendant's  liability  attadi- 
ing  for  the  injories  to  plaintilt 

Appeal  from  Superior  Court,  Thurston 
County;  0.  V.  Linn,  Judge. 

Action  by  Cloyce  D.  Conine  against  tlte 
Olympia  Logging  Company.  From  a'  judg- 
ment for  defendant,  plalntUf  appeals.  Re- 
versed. 

Phil.  Sklllman  and  J.  W.  Robinson,  for  ap- 
pellant.  Israel  &  Mackay.  for  respondent 

HADLBY,  J.  Appellant  brought  this  s^ 
tlon  to  recover  damages  for  injuries  recdved 
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Willie  he  was  working  In  reapondent'e  log- 
ging camp.  The  complaint  avers  that  in  the 
prosecution  of  Its  business  the  respondent 
used  modern  logging  appliances.  In  the  way 
of  machinery  and  cables  to  drag  the  lo^ 
from  the  places  where  they  were  cut  In  the 
-woods  to  the  places  where  they  were  loaded 
on  the  cars  for  transportation  to  the  market; 
that  a  donkey  engine  was  used  for  dragging 
the  logs  upon  the  ground,  and  that  by  means 
of  a  cable  the  engine  was  connected  with 
the  logs  some  distance  from  it;  that  a  signal 
•wire  or  rope  was  strung  from  the  engine  to 
the  place  where  the  cable  was  fastened  to 
the  logs,  BO  that  respondent's  employes  in 
charge  of  the  work  of  attaching  the  cable  to 
the  logs  could  give  a  signal  to  the  engineer 
at  the  engine,  thns  notifying  him  that  all 
-was  In  readiness  for  the  engine  to  start  and 
drag  the  logs;  that  such  a  signal  wire  or 
rope  was  used  at  the  time  the  appellant's  In- 
juries were  received,  and  that  It  furnished 
the  only  means  of  signaling  from  the  location 
of  the  logs  in  the  woods  to  the  engineer  at 
the  engine;  that,  uuder  the  rule  established 
by  respondent  company,  the  engineer  was 
required  to  await  the  signal  before  starting 
the  engine  and  moving  the  logs;  that  appel- 
lant was  engaged  In  attaching  the  cable  to 
logs,  and  beforf'  be  had  finished  the  work  of 
attaching  it  to  certain  logs,  before  he  was 
ready  to  give  or  did  give  any  signal,  and 
wltbont  any  warning  whatever  to  appellant 
the  engineer  started  the  engine,  and  appellant 
was  thereby  injured.  It  ia  further  averred 
that  the  place  where  appellant  was  Injured 
was  60  rods  distant  from  the  location  of  the 
engine,  and  conld  not  be  seen  from  the  place 
of  the  engine;  that  the  aforesaid  signal  wire 
or  rope  was  the  only  means  provided  for 
commtanication  between  the  two  points;  that 
the  respondent  negligently  failed  to  provide 
any  means  by  which  the  engineer  could  sig- 
nal the  appellant  that  he  was  about  to  start 
the  engine,  so  that  appellant  could  protect 
himself  from  Injury.  Respondent  demurred 
generally  to  the  complaint,  and  the  demurrer 
was  sustained.  Appellant  stood  upon  the 
complaint,  refusing  to  plead  further,  and 
judgment  was  thereupon  entered  dismissing 
the  action.   The  plaintiff  has  appealed. 

Respondent  urges  that  the  complaint  dis- 
closes no  negligence  on  Its  part,  and  that  any 
negligence  which  appears  is  clearly  that  of 
a  fellow  servant  Negligence  of  the  engineer 
Is  alleged,  and,  while  appellant  asserts  in  his 
brief  that  respondent  was  negligent  in  hav- 
ing employed  an  incompetent  engineer,  yet 
he  neither  alleged  in  the  complaint  that  the 
engineer  was  in  fact  Incompetent,  nor  that 
the  respondent  continued  him  in  its  employ 
when  it  knew  or  should  have  known  that  he 
was  Incompetent  The  complaint  therefore 
tenders  no  Issue  as  to  the  incompetence  of 
the  engineer. 

It  is  also  averred  that  the  appliances  which 
were  used  by  respondent  were  modem,  and 


that  allegation,  standing  alone,  would  seem 
,to  negative  the  idea  that  there  was  any  neg- 
ligence In  furnishing  proper  appliances.  The 
additional  allegation,  however,  that  respond- 
ent negligently  failed  to  provide  any  appli- 
ance by  which  the  engineer  could  signal  the 
man  at  the  logs,  materially  modifies  the  for- 
mer one.  What  Is,  at  least  by  the  pleader, 
called  "negligence,"  is  thus  directly  charged 
to  respondent  It  remains  to  be  determined 
whether  the  fact  characterized  in  the  plead- 
ing as  being  negligence  should  be  held,  as  a 
matter  of  law,  not  to  be  such.  This  neces- 
sarily calls  for  an  analysis  of  the  relative 
Hituatlon  of  the  persons  concerned.  The  re- 
spondent was  the  employer  of  both  the  en- 
gineer and  appellant  and  each  was  at  the 
post  assigned  to  him  by  his  employer.  They 
were  distant  from  each  other  60  rods.  In- 
tervening things  obstructed  the  view  from 
one  to  the  other.  This  method  of  prosecut- 
ing the  business  bad  been  adopted  and  di- 
rected by  respondent .  To  meet  the  emer- 

I  gendes  of  this  peculiar  situation,  respondent 
bad  provided  means  for  signals  from  the  lo- 

I  cattou  of  the  logs  to  the  engineer;  but,  from 
the  complaint  it  appears  that  no  contrivance 
was  supplied  by  which  the  engineer  could 
signal  the  men  at  the  logs.  As  against  de- 
murrer, at  least  the  complaint  seems  suffi- 
ciently to  charge  that  an  available  appliance 
could  have  been  as  successfully  supplied  for 
one  purpose  as  for  the  other.  The  charge  Is 
that  the  engine  was  started  without  any  sig- 
nal or  warning  to  appellant,  and  that  by  rea^ 
son  thereof  he  was  injured.  He  was  certain- 
ly without  fault  under  the  circumstances  de- 
tailed In  the  complaint.  He  could  not  see 
the  engine  or  the  engineer.  His  work  nec- 
essarily placed  him  in  contact  with  the  dan- 
gerous surroundings,  and  it  was  the  duty  of 
respondent  to  furnish  as  reasonably  safe  con- 
trivances to  guard  hliu  against  danger  as  the 
circumstances  and  nature  of  the  business  In 
hand  would  permit  If  appellant  bad  been 
warned  that  the  engine  was  about  to  start, 
it  must  be  assumed  here  that  he  would  have 
escaped  injury.  His  Injuries  were  caused  by 
the  starting  of  the  engine.  The  engineer  be- 
ing provided  with  no  means  to  give  warning 
that  he  was  about  to  start  the  engine,  then, 
whether  the  start  was  rightfully  or  wrong- 
fully made  on  his  part  or  whether  it  was 
done  under  some  misappreheuslou  or  misun- 
derstanding, the  fact  remains  that  if  signal- 
ing means  had  been  provided,  he  could  have 
signaled  appellant  that  the  engine  was  about 
to  start,  and  thus  have  given  him  hotlce  to 
remove  himself  from  the  place  of  danger. 
While  the  complaint  charges  negligence  of 
the  engineer,  yet  It  does  not  charge  that  his 
negligence  was  the  sole  proximate  cause  of 
the  accident.  The  effect  of  al)  the  allega- 
tions, taken  together,  is  to  charge  that  the 
negligence  of  the  engineer  was  a  concurring 
catuse  with  negligence  of  the  respondent  In 
Costa  T.  Pacific  Coast  Company,  20  Wash. 
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138,  66  Pac.  398,  this  court  said:  'In  other 
words,  it  is  not  clear  that  Castrania,  if  negli- 
gent as  a  matter  of  law,  was  the  sole,  direct, 
proximate  cause  of  the  accident;  but  his  acta 
may  be  viewed,  rather,  as  a  concurring  cause 
with  the  negligence  of  appellant  The  rule 
seems  to  be  that  the  negligence  of  a  fellow 
servant  does  not  excuse  the  master  from  lia- 
bility to  a  co-servant  for  an  Injury  which 
would  not  have  happened,  bad  the  mastur 
performed  bis  duty."  See,  also,  Brabon  v. 
Seattle,  29  Wash.  G,  69  Pac.  305.  Jloreover. 
the  situation  outlined  in  the  complaint  may 
be  said  to  come  within  the  rule  declared  In 
Cooper  V.  MuHIns,  30  Ga.  14G,  TO  Am.  Dec. 
U38.  In  that  opinion,  after  stating  the  gen* 
eral  rule  to  be  that  one  Injured  by  the  negli- 
gence of  a  servant  In  his  master's  business 
is  entitled  to  redress,  It  Is  said  that  the  rail- 
road company  In  the  case  claimed  an  excep- 
tion to  the  rule  as  against  other  servants  of 
the  same  master.  The  exception  to  the  rule 
is  conceded  by  the  court,  and,  after  stating 
the  reascm  for  It,  the  opinion  continues: 
"This  reason  can  have  no  application  to  em- 
ployes whose  situations  allow  tbem  no  con- 
nective Influence  over  each  other.  •  *  * 
It  follows,  therefore,  that  the  cases  to  which 
this  section  applies  are  only  those  where 
the  servant  receiving  the  fnjnry  Is  engaged 
with  the  Burant  Inflicting  It  in  a  common 
business,  where  be  has  an  opportunity  to  ex- 
ercise a  praventiTe  care  over  bis  negligence." 
The  above  case  was  cited  approvingly  upon 
this  point  In  Hammarberg  v.  St  Paul  &  Ta- 
coma  Lumber  Cb.,  19  Wash,  537,  53  Pac.  727; 
Bateman  v.  Peninsular  Ry.  Co.,  20  Wash. 
133,  M  Pac.  996;  Ureu  v.  Golden  Tunnel 
Mining  Co.,  24  Wash.  261.  64  Pac.  174.  We 
thUik  the  doctrine  ot  the  cited  Georgia  case, 
repeatedly  anvoved  hy  this  conrt,  applies 
to  the  case  stated  in  ttie  complaint  now  be* 
fore  us.  Tbe  situation  alleged,  as  we  have 
seen,  was  sncli  that  aH>^ant  could  not  see 
the  mglDeer,  and  bad  not  an  cppportnnity  to 
exerdse  any  preventive  inflnence  over  Um, 
or  to  ffoard  himself  against  the  act  (rf  start- 
li^  the  engine  at  the  time  it  was  done. 
Th^  were  neither  In  sight  nor  within  reason- 
able hearing  distance  of  each  other.  While 
the  work  of  each  was  directed  to  a  common 
end,  yet  they  wrae  so  remote  from  each  other 
that  they  had  no  opportunity  tor  the  con- 
nective inflnence  by  which  one  fellow  aerr- 
ant  is  required  to  guard  himself  against  the 
neglect  of  another,  and  It  appears  that  suffi- 
cient means  for  so  doing  had  not  been  sup- 
plied by  respondent 

For  the  forcing  reasons,  we  believe  the 
complaint  Is  sufficient  as  against  demurrer, 
and  that  it  states  a  cause  of  actloa  The 
Judgment  is  reversed,  and  the  cause  remand* 
ed.  with  instructions  to  overrule  tlie  demurs 
ret. 

DUNBAB,  ANDSBS,  and  MOUX^, 
concur. 


RICHARDS  r.  RBDELSHBIMER. 
(Supreme  Court  of  Washington.  Dec.  20,  1904.) 

'STATUTE  or  FBAUDS— LBASB  or  REAI.TT — mCl^S- 
I  BlTT  FOB  WaniNa  — COSTILA.CI  TO  KXXCVTK 
I       LEASE— NATUBE  OF  LEASED  PBOPEBTT. 

:  1.  Ballhiger*a  Ann.  Codes  &  SL  §{  4517  451S, 
.  4568,  4576,  stating  the  requisites  of  deeos  con- 
'  veying:  or  incumbering  property,  and  requiring 
I  leases  and  contracts  not  to  be  performed  in  ■ 
i  year  to  be  in  writing,  entirely  mipersede  tkc 
;  prorisions  with  respect  to  real  property  of  tfa.> 
1  English  statute  of  frauds  adopted  as  a  part  of 
I  the  common  law  in  18C3. 

2.  Ballinger's  Ann.  Codes  &  St  §  45G8.  pro- 
viding  that  leases  for  a  period  not  exceedioK  a 
year  shall  be  valid  without  witnesftes,  acknowl- 
edgment, or  seal,  modifies  section  4517,  previou>e- 
Iv  enacted,  and  providing  that  all  contracts  t'v-- 
denciDg  any  incumbrance  of  real  estate  shall 
be  by  deed. 

3.  In  view  of  Ballinzer't  Ann.  Codes  A  St 
i  4568,  providing  that  leases  may  be  in  writing 
or  print,  and,  if  for  a  term  not  exceeding  a 
year,  shall  be  valid  witliout  acknowledgment  or 
seal,  section  4576  providing  that  no  contract 
not  to  be  performed  within  a  year  shall  be  valid 
unless  In  writing,  baa  no  application  to  leases 
of  realty,  and  a  lease  for  less  than  a  year  must 
be  in  writing. 

4.  Under  OOlinger's  Ann.  Codes  ft  St  |  456S. 
reqniring  leases  of  raal^  to  be  in  writinc  a 
contract  to  exeente  a  lease  Is  Invalid  nntesa  in 
writing. 

3.  A  contract  to  ranove  a  building  tb  a  new 
location,  flt  It  up  as  a  lodging  house  and  lessp 
I  it  to  plaintiff,  the  term  not  to  begin  till  after 
I  tbe  removal,  is  a  contract  for  the  lease  of  real 

estate,  not  personalty. 

Appeal  from  Superior  Court  King  Coanty: 
Arthur  E.  Grlffln,  Judge. 

Action  by  John  W.  Richards  against  Julius 
Redelshelmer.  From  a  judgment  for  i»laln- 
tiff,  defendant  appeals.  Beversed. 

Blchard  Saxe  Jones,  tm  appellant  Wm. 
Martin  and  W.  A.  Keene;  for  respondent. 

PBB  GtrniAH.    The  complaliit  alleges 
that  on  or  about  the  1st  of  Octobor,  1901. 
the  plaintiff  was  a  tenant  of  tbe  defoidant 
and  was  occupying  tiie  top  floor  of  a  bnlldiiq; 
known  as  the  "Flamm«  Building,"  at  the 
comer  of  Third  avenue  and  Union  street,  in 
the  city  of  Seattle,  and  was  conducting  a 
lodging  house  tiiereln;  that  he  has  fitted  up 
said  building  with  furniture,  carpets,  etc^  at 
an  eq^se'  of  $3,200;  that  on  or  about  said 
date  the  defendant  entered  into  an  oral 
agreement  with  the  plaintiff  that  he  would 
I  remove  said  building  to  the  comer  of  Pine 
,  street  and  Third  avenue,  and  refllt  the  same 
1  with  all  modem  improTOments  for  a  lodging 
;  house,  and  would  permit  him  to  occupy  it 
,  upon  the  following  terms:  First  month,  rmt 
to  be  free:  the  next  six  mraths*  rent  to  be 
9100  per  mouth,  and  thereafter  rent  $150 
per  month.   The  plaintiff  agreed  to  the  terms 
'  of  the  agreement,  and  was  permitted  to  leave 
;  his  furniture  in  the  building  while  tbe  same 
>  was  being  removed.   The  building  vras  com- 
,  pleted  and  ready  for  occux>ancy  about  the 
1st  of  August  1902.   Tbe  complahit  forttier 


V  4.  Sas  Frauds,  Statuu  et  voL  SI,  Cant  Dl%. 
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states  that,  wtthoat  notice  to  Uie  plaintiff, 
and  In  vlolatlw  of  said  agreement,  tbe  de- 
fendant removed  plaintiff's  fninlture,  bed- 
ding, and  other  prcqperty  on  or  about  tbe 

 day  of  ,  1902,  to  «  warehonse, 

and  refused  to  permit  plaintiff  to  re-ent» 
said  premises,  or  to  replace  his  goods  or  fur- 
Dltnre  therein,  and  refused  to  rent  said  bnlld- 
ing  as  refitted,  or  at  all.  to  tiie  plaintiff. 
Plaintiff  brought  an  action  for  damages  in 
the  snm  of  $7,500.  and  recovered  a  verdict 
b^re  a  Jury  In  the  sum  of  $1,900.  The  d«^ 
fendant  duly  made  a  motion  for  a  new  trial 
and  a  motl<m  for  Judgment  non  obstonte 
veredicto,  vrlilcb  motions  were  doiled.  and 
Judgment  entered  on  the  verdict  Defendant 
appeals. 

There  are  substantially  four  questions  In? 
volved  In  this  ai^teal:  (1)  To  what  extent, 
If  at  all.  Is  tbe  SSngllsh  statote  of  teiuds  In 
force  In  this  state?  (2)  Is  an  oral  lease  of 
real  estate  for  less  than  a  year  wltbln  the 
statute  of  frauds?  (S)  Is  an  oral  contract  to 
execute  a  written  lease  of  real  estate  within 
the  stetato?  And  (4)  was  the  contract  in 
question  a  contract  to  lease  real  or  personal 
property? 

While,  as  a  matter  ot  fhct,  the  only  ques- 
tion with  which  we  have  to  deal  Is  as  to  tbe 
effect  at  an  oral  contract  concerning  real 
eatete,  the  discussion  must  necessarily  take 
a  much  wider  range.  This  seems  to  be  the 
first  time  that  the  question  has  been  directly 
raised  as  to  whether  the  English  statute  of 
frauds  Is  In  force  in  this  state.  From  an  ex- 
amination of  the  statutes  of  Oregon  territory 
during  the  time  when  this  state  was  em- 
braced within  its  geographical  limits,  there 
seems  not  to  have  been  any  legislation  ma- 
terially affecting  the  English  statute  of 
frauds.  Hence  the  common  law  as  adopted 
by  our  legislature  In  1863,  In  so  far  as  the 
same  was  not  Incompatible  with  our  condl- 
tlons,  including  the  stotute  law  of  England 
as  It  existed  at  the  date  of  the  Declaration 
of  Independence,  became  the  common  law  of 
tbe  late  territory  of  Washington,  and,  by  vir- 
tue of  the  Constitution,  the  law  of  this  state, 
and  still  contiDues  to  be  the  law,  except  In 
so  far  as  It  has  been  modified  by  legislative 
enactment  Wagner  v.  Law,  S  Wash.  8t 
500,  28  Pac.  1109.  20  Pac.  027, 10  L.  K.  A.  784, 
28  Am.  St.  Bep.  56.  Tbe  first  four  nctionB 
thereof  are  as  follows: 

"Section  L  All  leases,  estotes,  Intsresto  of 
freehold,  or  terms  of  years,  or  any  uncertain 
Interest  (tf.  In,  to  or  out  of  any  messuages, 
manors,  lands,  tenemente  or  faeredltements, 
made  or  created  by  livery  and  seisin  only,  or 
by  pared,  and  not  put  In  writing,  and  signed 
by  the  parties  so  making  or  creating  the 
same,  or  their  agente  thereunto  lawfully  au- 
thorized by  writing,  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only,  and 
shall  not  either  In  law  or  equity,  be  deemed 
or  taken  to  tiave  any  other  or  greater  force 
or  effect;  any  consideration  for  making  any 
such  parol  leases  or  estates,  or  any  former 


law  or  usage,  to  the  contrary  notwithstandr 
Ing. 

-"Sec.  2.  Bxcept  nemtheless  all  leases  not 
exeeedli^  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved 
to  the  landlord  during  ewA  term  mAulU 
amount  to  two-third  parts  at  the  least  of  the 
full  improved  value  of  tbe  thing  demised. 

"Sec.  8.  And,  moreover,  that  no  leases,  es- 
tates, or  interests,  ^ther  of  freehold  or  t^ras 
of  years,  or  any  uncertain  Interest,  not  being 
M^yhold  or  customary  InterMt  of,  In^  to,  or 
out  of  any  messuages,  manors,  lands,  tene- 
ments, or  heredltamente,  diall  be  assigned, 
granted,  or  surrendered,  unless  it  be  by  deed 
or  note  in  vrritlng  signed  by  the  party  so 
assigning,  granting,  or  suirendoing  the  same, 
or  their  agente  thereunto  lawfully  author- 
ised by  writing  or  by  act  and  operation  of 
law. 

"Sec.  4.  No  action  shall  be  brous^t  - where- 
by to  chaii;e  any  executor  or  administrator 
upon  any  special  promise,  to  answra  dam- 
ages out  of  hits  own  estate;  <2)  or  whereby 
to  charge  the  defendant  upon  any  special 
K^mise  to  answer  for  the  del)t  default  or 
mlsttnlagee  of  another  person;  (3)  'or  to 
charge  any  person  upon  any  agreement  made 
upon  consideratloD  of  marriage;  (4)  or  upon 
any  contract  or  sale  of  lands,  tenements,  or 
hereditements,  or  any  Interest  In  or  concern- 
ing them;  (6)  or  upon  any  agreement  that  Is 
not  to  be  performed  within  tbe  space  of  one 
year  from  the  making  thereof;  (6)  unless  the 
agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  there- 
of, shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some 
person  thereunto  1^  him  lawfully  author- 
ized." 

29  Oar.  II,  c.  8. 

Under  the  above  statute  the  lease  In  ques- 
tion would  t>e  a  lease  at  will.  Section  4517,  1 
Ballinger's  Ann.  Codes  ft  St,  is  first  found 
in  the  Session  Laws  of  1854,  p.  402,  and  has 
been  thought  down  to  the  present  time  to 
substantially  tbe  same  language.  It  la  as 
follows: 

"Sec.  4517.  All  conveyances  of  real  estete, 
or  of  any  interest  therein,  and  all  contracte 
evidencing  any  Incumbrance  upon  real  estate 
shall  be  by  deed." 

A  lease  Is  an  incumbrance.  Hoover 
Chambers,  3  Wash.  T.  26,  13  Pac.  647. 

"Sec.  4518.  A  deed  shall  be  In  writing  sign- 
ed by  the  party  bound  thereby,  and  acknowl- 
edged  by  the  party  making  It  before  some 
person  authorised  by  the  laws  of  this  stato 
to  take  the  acknowledgment  of  deeds." 

"Sec.  4668.  Tenancies  from  year  to  year 
are  hereby  atralished  except  when  the  same 
are  created  by  express  written  contract 
Leases  may  be  in  writing  or  print  or  partly 
in  writtog  and  partiy  In'  print  and  shall  be 
legal  and  valid  for  any  term  or  period  not 
exceeding  one  year,  without  acknowledgment 
witnesses,  or  seals. 

"Sec.  4568.  Wh^  premises  are  rented  for 
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an  Indefinite  time,  with  monthly  or  other  pe- 
rlodib  rent  reserved,  such  tenancy  shall  be 
construed  to  be  a  tenancy  from  month  to 
month,  or  from  period  to  period  on  which 
lent  Is  payable,  and  shall  be  terminated  by 
written  notice  of  thirty  days  or  more.  pre> 
ceding  the  end  of  any  of  said  months  or  pe- 
riods, given  by  either  party  to  the  other." 

Section  4S76  provides  tliat  "every  agree- 
ment ttiat  by  its  terms  is  not  to  he  perf<»rmed 
within  one  year  from  the  date  of  the  making 
thereof  shall  be  void,  unless  such  agreement, 
or  some  note  or  memorandum  thereof,  be  in 
writing,  signed  by  the  party  to  be  charged 
tlierewlth.  etc.  It  Is  apparent  from  the  pro- 
visions of  section  4517  that  the  common  law 
has  been  modified  to  the  extent  of  proTldlng 
that  all  conveyances  of  real  estate,  or  of  any 
interest  therein,  or  contract  evidendiv  any 
Incumbrance  thereon,  shall  be  by  deed.  The 
provisions  of  section  4517,  snpra,  are  next 
modified  by  section  456S  which  is  to  be  fonnd 
first  In  the  Laws  of  1860-67,  p.  101,  by  pro- 
vldliv  that  leases  for  less  than  a  year  may 
be  In  writing,  etc.,  wlthont  seal  or  acknowl- 
edgment. Sections  4617  and  4568  are  special 
statutes  applying  to  conveyances  of  Interests 
In  real  estate,  and  therefore  not  affected  by 
any  Implication  whic^  may  be  fonnd  In  sec* 
tion  4576.  supra,  which  Is  a  general  statute 
applying  to  all  contracts  not  otherwise  spe- 
cially provided  for.  It  Is  true.  In  Ward  t. 
Hinckley.  26  Wash.  639,  67  Pac.  220,  the 
court  held  an  oral  lease  for  less  than  a  year 
valid,  although  the  question  was  not  wgued 
In  the  briefs  of  counsel,  nor  was  the  atten- 
tion of  the  court  called  to  section  4568.  In 
order  to  give  force  to  both  sections  4668  and 
4370,  we  are  compelled  to  bold  that  section 
4576  has  no  application  to  leases  of  real 
property.  The  legislature  cannot  be  pre- 
sumed to  have  done  an  idle  thing,  and  when, 
in  section  4568,  It  provided  that  "leases  may 
be  In  writing  or  in  print,  or  partly  In  writing 
and  partly  in  print,  and  shall  be  legal  and 
valid  for  any  term  or  period  not  exceeding 
one  year,  wlthont  acknowledgment,  witnesses 
or  seals,"  it  must'  be  assumed  that  It  In- 
tended thereby  to  modify  section  4617,  which 
provides  that  all  ctmtracts  evidencing  any 
incumbrance  upon  real  estate  shall  be  by 
deed.  These  different  stetutes,  it  seems  to 
us,  entirely  supersede  the  English  statute  of 
frauds  relating  to  real  property.  In  Brown 
V.  Baruch.  24  Wash.  672,  64  Pac.  789,  an 
oral  lease  was  sustelned  on  the  ground  of  an 
estopiiel.  The  case  of  Colcord  t.  Leddy,  4 
Wash.  701,  31  Pac.  820.  has  no  application 
here,  for  the  reason  that  the  contract  under 
consideration  there  was  a  written  contract; 
and  the  same  may  be  said  of  Isaara  v.  Hol- 
land, 4  Wash.  56,  29  Pac.  976.  This  seems  to 
dispose  of  the  first  and  second  questions. 

When  we  come  to  consider  the  history  of 
the  statute  and  the  abuses  which  it  sought  to 
r-orrect.  principal  among  them  belne  the 
tendency  to  fraud  and  perjury.  It  Is  difficult 
to  disiingulsb  any  substential  ditTerence  bc- 
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tween  an  oral  contract  to  execute  a  wtitia 
lease  of  real  estate  and  an  oral  lease  of  k. 
estate.  Fw  instance^  an  oral  lease,  vk:-: 
was  clearly  within  the  stetute,  coold  be  ax- 
Btrued  to  be  a  contract  fOr  a  lease,  and  tin.: 
take  the  case  oot  of  the  statute,  moA  aceon^ 
pllsh  Indirectly  what  coold  not  be  done  di- 
rectly. Brown  im  Statute  of  Frauds.  iSi 
and  cases  tho'eln  cited.  It  was  held  in  Hav- 
ley  V.  Moody.  24  Vt  608,  that,  when  a  pan; 
entered  into  an  oral  agreement  with  anotber 
to  meet  him  at  a  certain  office,  and  there  m 
cute  a  written  lease  of  a  certain  taven 
stand,  and  was  paid  a  gold  watdi,  whldi  wu 
acc^ted  as  pigment  of  $100  on  said  coDtrxx 
of  leaser  such  a  contract  was  within  tbe 
statute  fit  frauds.  In  Ledford  t.  Femifa 
Adm'r,  84  N.  C.  28B,  it  ta  held  that  a  verlol 
engagement  to  execute  a  written  agreeaieiit 
to  convey  land  Is  within  the  statute.  In  Uet, 
the  might  of  authority  Is  to  Ihe  effect  ttat 
all  contracts  conveytog  any  lnto<est  in  TMi 
estete  and  all  agreemente  to  mbstantlal^ 
execute  written  conveyances  or  leases  of  ml 
estate  are  within  ttie  statute^  and  must 
in  writing.  8  Am.  &  Bug.  Enc.  of  Law  (1st 
Bd.)  p.  695.  We  cannot  hold  an  oral  leaw  to 
be  a  lease  at  will  nnder  the  first  section  of 
tbe  Bngllsh  stetote,  for  that  statute  Is  su- 
perseded by  section  'ti(17.  Henc^  if  an  onl 
contract  of  lease  is  good  at  all,  it  must  come 
under  section  4569^  and  be  constroed  to  be  a 
lease  from  month  to  month,  and  then  onlr 
where  the  tenant  has  been  put  into  posses- 
sion. In  other  wi»ds,  there  must  be  such  a 
part  t>erformance  as  will  teke  the  case  oiU  of 
the  stetute  In  order  to  anstato  an  orsl  Irase 
of  real  estate  In  any  event.  Neither  can  ire 
sustain  the  theory  of  the  respondent  that  tbe 
contract  sued  qpon  was  a  contract  of  lesw  ct 
personal  property,  for  by  the  terms  of  the 
contract  proven  at  the  trial  the  lease  vas 
not  to  take  elfect  nntU  the  bnlidlng  was  m 
moved  to  the  lot  on  tbe  comer  of  Pine  and 
Tlilrd  avenue,  and  this  contract  was  clearly 
with  rafnence  to  the  boUding  which  sbonid 
become  a  part  of  the  realty  on  the  lot  Just 
mentioned,  and  not  otherwise. 
The  judgment  will  be  reversed. 


BENMBTT  T.  THORNS  et  aL 
(Supreme  Court  of  Washington.  Dec  20. 190^) 

BANKS— INSOLVEnCT—arrOCKHOLOBBB*  LIABIL- 
ITT— ENTOBCBICEITT— LIUIUTIOirS— APPZII' 
— PABITBS  IHTEBESTED— nNAL  nECBEE. 

1.  In  an  equitable  proceeding  to  assess  stoA- 
holders  of  an  insolvent  bank  on  their  super- 
added liability  to  creditors,  an  am>eal  lies  to 
the  Supreme  Court,  irrespective  of  the  amount 
in  controversy. 

2.  Wbere  tbe  petition  in  an  ecfoitable  procefti' 
inK  to  assess  stockholders  of  an  inaolveot  bank 
rolntes  to  tlie  rights  of  the  stockbolders.  who 
are  served  with  notice,  and  who  appear  tjta 
contest  the  proceedings,  the;  are  parties  hHTiDi; 
the  i-ifiht  to  appeal,  though  the  corporatiDn  u 
named  as  dofendant. 

3.  In  an  equitable  proceeding  by  a  ref«iT«r  t" 
assess  the  stockholders  of  an  Insolvoit  bank  or 
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their  enpemdded  Ifablll^  to  creditors,  a  decree 
fixing  the  amoaiit  of  the  bank's  debte  and  de- 
cermming  the  creditors'  rights  to  an  aasesBtnent 
is  final  and  appealable. 

4.  Undf  r  Const  art.  12,  8  11,  imposing  a  per- 
sonal liability  on  the  stocUkolders  of  a  banklnc 
corporation  for  its  debts  to  the  extent  of  tbe 
amonnt  of  their  bUkA  in  addrtion  to  the  amoant 
InTested  in  the  shares,  the  action  against  the 
stockholders  for  the  additional  llaUlIty  |iecniei 
on  the  iBsolvency  of  the  bank,  and  most  be  en- 
forced within  six  years  thereafter. 

Appeal  from  SnperiOT  Court,  Whatcom 
County;  Jeremiah  Neterer,  Judge. 

Suit  by  J.  B.  Bennett,  as  receiver  of  the 
Pnget  Sound  Loau,  Trust  &  Banking  Com- 
pany, agalnat  Chester  Thome  and  others. 
From  a  decree  for  ttie  complainant,  defend- 
ants appeal.  Reversed. 

T.  O.  Abbots  F.  S.  Kattner,  and  Harvey 
Li.  Johnnn,  for  apiteUants.  Brown  ft  Bose, 
for  respondent 

FULLBRTON,  a  3.  This  to  a  proceeding 
to  aneas  ato^holdna  of  an  Insolvent  bank 
upon  their  stqwradded  llablUtr  to  credltma 
aa  Imposed  by  tihe  atate  Oonstltntton,  Inatl- 
tnted  1^  a  petltltm  of  the  receiver  filed  in 
the  rec^verahip  action.  The  Puget  Sound 
Loan,  Trust  ft  Banking  Company  was  incor- 
porated under  the  laws  of  tbia  state  In  1880 
to  do  a  banUng  baalneea  at  Whatcom,  and 
waa  engaged  In  anch  bnslneSB  In  180S,  at 
nrfaich  time  It  became  Insolvent  In  Novem- 
ber*  1896,  Gharlea  W.  Roberta  commenced 
an  action ,  against  the  bank  in  the  snperior 
court  for  Whatcom  county  tor  the  purpose  of 
having  a  receiver  appointed,  and  <m  Decem- 
ber 7.  1890,  the  reapondent  J.  B.  Bennett 
was  appointed  receiver,  and  ever  alnce  baa 
acted  aa  such  under  the  orders  of  the  court 
In  that  action.  On  the  7th  day  of  Novembelt, 
19Q2t  the  respondent  filed,  In  the  receiver- 
ship  action,  his  duly  verified  petition,  all^ 
Ing  that  he  was,  on  the  7th  day  of  Decem- 
ber, 1895,  duly  appointed  receiver  of  tbe  bank 
and  of  all  Its  property  and  aaseta  of  every 
kind  and  character;  that  by  tlie  order  ap- 
pointing  blm  be  waa  anthorlaed  and  empow- 
ered. In  his  own  name  aa  auch  receivw,  or 
In  the  name  of  the  corporation,  to  comment 
and  prosecute  all  suits,  actions,  and  pro- 
ceedings that  to  him  might  seem  necessary 
or  proper  for  the  enforcement  of  any  and  all 
rights,  claims,  or  demands  ctf  the  corporation 
or  Its  creditors;  that  the  capital  stock  of  the 
bank  was  $125,000,  divided  into  1,250  shares 
of  the  par  value  of  flOO  each;  that  the  same 
waa  held  by  diveni  persons,  some  of  wbom 
were  residents  and  some  nonresidents  of  the 
state;  that  the  stock  was  all  duly  subscribed 
and  paid  tar,  as  he  waa  Informed  and  be- 
lieved; that  the  debts  of  the  corporation 
were  In  excess  of  $55,000,  all  of  which  (ex- 
c^t  $1,000)  had  been  duly  allowed  as  claims 
against  the  corporation;  that  the  amonnt  of 
debts  of  a  ebrlctly  banking  character  then 
remaining  unpaid  was  $32,102.97,  with  Inter- 
est thereon  at  the  rate  of  6  per  cent,  per 
annum  from  the  date  of  the  recelvmbip. 


The  petition  further  alleged  that  all  the  as- 
sets of  the  corporation  had  been  reduced  to 
cash,  the  last  assets  being  sold  Febmacy  15. 
1902;  that  during  the  recdvershlp  dividends 
for  the  credltora  had  been  declared  by  the 
court  and  paid,  amounting  to  82  per  cent  of 
ttie  claims,  and  that  most  of  the  creditors 
bad  received  anch  dividends,  and  receipted 
therefor.  The  petition  raiticlndea  with  the 
allegation  that  the  oorpwatlon  is  iiutrivent 
and  that  aside  from  the  superadded  liability 
of  stodcholders  prescribed  by  the  Constltv- 
tlon,  it  to  unable  to  satisfy  or  discharge  the 
debts  or  claims  of  Its  creditors;  that  no  pro- 
ceedings had  as  yet  been  had  in  any  court  for 
the  enfOTcement  of  titUa  coperadded  Itoblllty, 
and  that  it  was  necessary.  In  order  to  pay 
the  debts  of  the  corporation,  to  enforce  such 
liability.  The  prayer  of  the  petition  was  that 
the  amount  of  the  debts  of  the  corporation 
be  ascertained;  that  the  court  ascertain  the 
amonnt  necessary  to  be  collected  from  each 
stockholder  In  order  to  satisfy  and  discharge 
aneb  d^ts;  that  the  court  make  an  order 
In  the  actUm  assessing  such  stot^oldoa 
upon  luch  llabilfty:  and  that  they  each  be 
adjudged  to  be  h^  taidividnally  responsible, 
equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts,  and  engagements  of 
the  corporation  accruing  while  they  remain- 
ed sndi  stockholders.  Upon  the  filing  of  tbto 
petition,  Xovember  7,  1902,  the  court  made 
an  order  fixing  the  8th  of  December,  1902, 
as  the  time  for  hearing  the  same,  and  requir- 
ing tiie  reedver  to  cause  a  copy  of  the  order 
to  be  served  personally  upon  all  stockhold^ 
residing  in  the  atate  of  Washington  at  least 
20  days  prior  to  the  time  set  snd  also  re- 
quiring a  copy  to  be  served  by  mail  upon  all 
nonreirident  stockholders. 

On  the  .day  of  the  hearing  the  appellants, 
Chester  Thome^  A.  F.  McOlalne,  and  Alfred 
OooUdge,  appeared  and  filed,  as  stockhcdders 
In  the  corporation,  vrrltten  demurrers  to  the 
petition  of  the  receiver,  upon  the  grounds  (1) 
that  the  petition  doea  not  atate  facte  sufil- 
cient  to  autborlae  an  asaesament  to  be  levied 
a^lnst  them,  and  GO  that  the  proceeding 
was  not  commenced  within  the  time  limited 
by  law.  Various  other  stockholders  also  ap- 
peared and  contested  the  assessment  and, 
together  with  the  appellairte,  objected  to  the 
introduction  of  any  evidence  upon  tbe 
grounds  steted  In  the  demurrers.  These  ob- 
jections were  overruled,  and  the  court  pro- 
ceeded to  examine  witnesses  and  hear  the 
evidence  in  support  of  the  allegations  of  the 
petition,  and  thereafter  made  and  entered  Ito 
findings  of  fact  substantially  as  tbe  same 
were  stated  In  the  petition,  and  as  a  conclu- 
sion of  law  therefrom  found  that  the  assess- 
ment should  be  levied  against  the  stockhold- 
ers. The  court  further  found  that  all  of  the 
aaaeto  of  the  corporation  were  exhausted, 
"the  last  of  which  were  disposed  of  on  or 
about  the  15th  day  of  February.  1002";  that 
the  debte  of  a  strictly  banking  character  then 
due  amounted  to  $32;102.97,  vrith  mterest  on 
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tbe  principal  mm  at  6  per  cent  from  Novem- 
ber 22,  1895,  amounting  to  $13,804.27,  mak- 
insr  a  total  of  principal  and  Interest  for  such 
(lebti  of  $45,907.24;  that,  in  order  to  pay  the 
same,  an  assessment  of  36.72  per  cent,  was 
necessary  to  be  made  on' all  who  were  stock- 
holders at  the  time  the  debts  were  Incurred, 
making  $36.72  per  share;  and  that  all  of  the 
debts  were  Incurred  prior  to  the  22d  day  of 
November,  1S95,  the  time  of  the  receivership. 
A  decree  was  entered  accordingly  as  follows: 
"Now,  therefore,  by  reason  of  the  law  and 
the  premises  aforesaid,  it  Is  hereby  ordered, 
adjudged,  and  decreed  that  each,  all,  and  ev- 
ery of  the  Btockholders  of  the  Pugct  Sound 
Loan,  Trust  &  Banking  Company  who  were 
such  at  the  time  the  debts  found  by  the  court 
In  Its  findings  of  fact  accrued  be,  and  they  are 
hereby,  equally  and  ratably,  and  not  one  for 
another,  assessed  on  their  statutory  liability 
as  such  stockholders  to  the  amomit  of  36.72 
per  cent,  of  tbe  par  value  of  the  capital  stock 
of  said  Puget  Sound  Loan,  Trust  &  Banking 
Company  held  by  each  of  said  stockholders, 
as  shown  by  tbe  books  of  said  company. 
And  it  is  further  ordered  that  written  or 
printed  notice  of  this  assessment  be  given 
to  each  of  said  stockholders,  which  notice 
shall  be  sent  by  mail  to  the  place  of  resi- 
dence of  said  stockholders  as  shown  by  tbe 
books  of  said  bank,  or  as  known  to  the  re- 
ceiver, and  that  said  assessment  be,  and  Is 
hereby,  made  payable  to  J.  B.  Bennett,  as 
receiver  of  the  Puget  Sound  Loan,  Trust  & 
Banking  Company,  on  or  before  the  12th  day 
of  March,  A.  D.  1903.  Done  in  open  court 
this  the  9th  day  of  February,  A.  D.  1003." 

The  respondent  moves  to  dismiss  tbe  ap- 
peal upon  the  ground  that  the  amount  In 
controversy  was  not  shown  to  exceed  tbe 
sum  of  $200  in  tbe  case  of  any  one  stock- 
holder, and  several  cases  are  cited  to  tbe 
point  that  the  record  must  affirmatively 
show,  where  parties,  wbose  interests  are 
several,  separately  appeal,  that  the  amount 
In  controversy  exceeds  $200  in  the  case  of 
each  appellant.  The  appellants  seem  to  con- 
cede that  the  amount  in  controversy  should 
exceed  $200,  but  claim  that  It  is  the  total 
amount  In  controversy  which  controls  the 
JnrlsdJctlon.  But  neither  contention  Is  ma- 
terial here.  It  Is  only  in  civil  actions  of  law 
for  the  recovery  of  money  in  which  the  ju- 
risdiction of  this  court  on  appeal  Is  limited 
by  the  amount  in  controversy.  This  is  clear- 
ly an  equitable  proceeding,  and  tbe  appeal 
lies  to  this  court  irrespective  of  the  amount 
In  controversy.  Pox  v.  Nachtshelm,  3  Wash. 
St.  29  Pnc.  140;  Blake  v.  State  Savings 
Bank,  12  Wash.  619.  41  Pat  909;  Fenton  v. 
Morgan,  16  Wash.  30,  47  Pac.  214;  Campbell 
v.  Simpkins.  10  Wash.  160,  38  Pac.  1039; 
Griffith  T.  Maxwell,  20  Wash.  400;  B6  Pac. 
571. 

The  respondent  moves  to  dismiss  the  ap- 
peal on  the  further  ground  that  tbe  appel- 
lants are  not  parties  to  the  action  or  pro- 
ceeding; the  contention  being  that  tbe  cor- 


poration is  the  only  defendant;   tbat  the 

stockholders  are  not  named  In  the  petitioa ; 
and  that  there  Is  nothing  In  the  case  to  show 
that  the  appellants  are  stockholders,  no  proof 
having  been  taken  on  that  point  Tbe  peti- 
tion in  this  proceeding  certainly  relates  to 
the  rights  of  stockholders,  and  they  were,  by 
order  of  the  court  duly  swed  wltb  notice 
requiring  them  to  appear  at  the  hearing;  and 
the  order  finally  entered  recites  the  names 
of  the  stockholders  who  were  so  served,  and 
It  further  appears  that  the  appellants  ap- 
peared as  stockholders,  and  contested  tbe 
proceeding  instituted  by  the  petition.  We 
think  ttiat  this  makes  them  parties  to  the 
special  proceeding  instituted  by  sncli  peti- 
tion. If  the  order  or  judgment  la  of  cou- 
clusive  effect  for  any  purpose,  it  znnst  Ik 
because  it  Is  binding  upon  the  stockhold- 
ers, and,  if  the  stockholden  are  bound  hj 
the  final  conclusion,  th^  are  cartaluly  par- 
ties to  the  proceeding. 

The  respondent  also  moves  to  dlamlas  die 
appeal  on  the  ground  that  the  order  ap- 
pealed from  is  not  a  fiinai  order  or  judg- 
ment No  cases  are  dted  upon  this  propo- 
sition, but  the  appellants  in  reply  cite  the 
case  of  Shuey  v.  Adair,  24  Wash.  385.  6i 
Pac  586,  as  holding  that  such  an  assess- 
ment order  as  was  made  in  this  case  would 
not  be  held  void  In  a  collateral  attack,  and 
as  intimating  that  a  direct  appeal  might 
lie  therefrom.  This  raises  tlie  most  serious 
question  on  the  motion  to  diamisa.  Tbe  or- 
der is  not  appealable  nnless  it  la  a  final  w 
der  or  judgment  It  is  held  by  tills  court 
in  State  ex  rel.  Newland  v.  Superim-  Court 
of  Lewis  County,  16  Wash.  444,  47  Pac. 
965,  that  an  order  directing  a  sale  and  dis- 
tflbution  of  assets  of  an  Insolvent  was  ap- 
pealable as  a  final  order  In  that  particular 
proceeding.  So,  also.  It  was  held  that  an 
order  made  In  a  receivership,  directing  tbe 
sale  of  the  rolling  stock  of  a  railroad  cor- 
poration, and  determining  the  piefweace  of 
the  claims  of  certain  creditors,  is  appeal- 
able as  a  final  determination  of  tbe  tltie  to 
the  property.  Radebaugb  v.  Tacoma  St  Puy- 
allup  R.  R.  Co.,  8  Wash.  570,  36  Pac.  4aa 
In  Tompson  v.  Huron  Lumber  Co.,  5  Wash. 
527,  32  Paa  536,  we  held  that  an  order  al- 
lowing or  disallowing  compensation  to  a 
receiver  Is  a  distinct  proceeding  as  to  tbe 
amount  allowed  and  appealable  as  a  final 
order.  See,  also.  Slater  t.  Stevens  Coun- 
ty Bank,  12  Wash.  488,  41  Pac.  168;  Hoi- 
ton  v.  Bar(»,  17  Wash.  675,  60  Paa  587; 
Wilbur  V.  Wilbur.  17  Wash.  688.  60  Pac.  68a 
In  the  case  of  In  re  Frasch,  6  Wash.  344, 
31  Pac.  755,  32  Pac.  771.  it  was  held  that 
an  order  making  a  partial  distribution  of 
an  estate,  and  that  a  secured  creditor  be 
paid  a  dividend  only  after  having  first  ex- 
hausted his  security,  was  appealable  as  a 
final  order ;  and  we  have  frequentiy  held 
that  orders  requiring  the  payment  or  ap- 
plication of  funds  In  the  registry  or  under 
the  control  of  the  court  were  appealable 


Digitized  by 


WasbJ 


BENNETT  T.  THOBNE. 


939 


n.8  final  orden  respecflnt  the  mattera  de- 
termined, altbongb  no  final  Jndgmcoit  had 
been  entered  In  the  casa  State  ez 
:<<-blo68  V.  SnpeiiOT  Oonrt,  8  Wash.  St  606.  20 
Fac.  a02;  In  re  Hiirs  Heirs,  7  Wash.  421, 
39  Pac.  131;  Chandler  v.  Guablng-Zonng 
Shingle  Oa,  IS  Wash.  89.  42  Fac  648.  The 
same  mte  seems  to  pieTall  In  other  Jnrlsdio- 
tions.  In  Wabash,  etc.,  Canal  Co.  ▼>  Beets. 
1  Black,  54, 17  L.  Ed.  41,  the  Snpreme  Court 
of  the  United  States  held  that  an  order 
adjodglng  that  the  defendant  pay  a  cer- 
tain sum  Into  court  within  a  limited  time, 
or  that  In  default  there<rf  the  conrt  will 
appoint  a  recelTor*  Is  appealable  as  a  final 
decree.  The  court  said:  "It  Is  positire,  and 
not  altematlTe.  It  leaves  no  question  of 
right  between  the  parties  open  for  fntore 
adjudication.  The  decree  orders  the  mon^ 
to  be  brought  Into  court  within  a  lim- 
ited time,  and  the  court  wants  the  defend- 
ants that  If  they  fall  or  make  default  a 
particular  measure  will  be  taken  to  com- 
pel obedience.  There  Is  no  want  of  final- 
ity here."  In  Cook  t.  Citizens*  Nat  Bank, 
78  Ind.  2S9,  It  was  held  that  an  order  made 
upon  the  report  of  a  receiver  requiring  a 
party  to  bring  money  into  court  la  appeal- 
able as  a  final  order.  And  the  same  la 
lield  In  Succession  of  Thompson,  14  La.  Ann. 
SlO.  In  Central  Trust  Co.  v.  Madden,  70 
Fed.  451,  17  C.  C  A.  236,  In  an  opinion  by 
Fuller,  sitting  as  circuit  justice,  It  Is  held 
that  an  order  deoeelng  the  priority  and 
preference  of  certain  claims  and  declaring 
that  they  must  be  provided  for  and  secur- 
ed In  any  order  of  sale  thereafter  to  be 
made,  is  a  final  order  and  appealable  as 
such.  In  Hovcy  v.  McDonald,  109  U.  S. 
160,  8  Sup.  Ct  1S8,  27  L.  Bd.  888;  which 
vras  an  appeal  from  an  order  confirming 
an  account  of  a  receiver,  and  which  the 
court  called  "a  side  issue  In  the  case.  In 
which  the  complainants  on  the  one  side  and 
the  receiver  on  the  other  were  the  real  and 
interested  parties,"  the  court  said:  "The 
decree  confirming  the  auditor's  r^rt  was, 
as  to  this  matter,  a  final  decree  against  the 
complainants,  and  In  favor  of  the  receiver. 
•  •  •  The  recover,  though  not  a  party 
In  the  principal  suit  was  an  officer  of  the 
'  court,  appointed  in  the  salt,  and  was  a 
priudiMJ  par^  to  the  particular  question 
raised  by  the  proceedings  referred  to" — and 
refused  to  dismiss  the  appeal.  In  Grant 
V.  Los  Angel«t,  etc.,  By.  Co.,  116  Cal.  71, 
47  Pac.  872,  it  was  said  that  an  order  fix- 
ing a  receiver's  oom]>ensatIon,  while  not 
nominally  one  from  which  the  statute  au- 
thorizes a  direct  appeal,  yet  "such  an  or- 
der, however  it  may  he  designated,  Is,  in 
legal  effect;  'a  final  Judgment  upon  a  col- 
lateral matter  ariaing  out  of  the  action,' 
and  Is  'appealable  by  any  party  Interested 
in  the  fund.'  Grant  r.  Superior  Court,  106 
Cal.  324,  39  Pac.  604,  and  cases  there  cited. 
The  appellant  has  such  an  interest"  While 
one  of  the  teste  as  to  the  finality  of  an  or^ 


der  is  thus  stated  by  Spiling:  **An  Impor- 
tant, and  in  tect  the'  only,  reliable  test  of 
tt»  question  whether  an  act  of  the  court 
Is  Ite  Judgment  or  tmly  an  order,  is  the 
answer  to  the  Inquiry  wliether  it  dieses 
of  all  the  material  Issues  raised  by  the 
pleadings  between  all  the  parties,  so  far 
as  It  is  within  the  power  of  the  court  to 
dispose  of  Oiem,**  yet  it  was  furthor  said: 
**It  la  not  necessary,-  however,  to  tlie  final- 
ity of  a  Judgmoit  that  It  dispose  of  all 
the  righte  of  the  parties  pertaining  to  the 
subject-matter  of  the  litigation.  It  Is  final 
if  it  dispose  of  such  rights  and  Intereste 
as  are  Involved  in  the  action  or  proceed- 
ing in  which  it  is  made,  aside  from  the 
question  of  whether  the  same  rights,  or 
others  not  In  issue,  might  be,  at  are  even 
then  being,  litigated  elsewhere"  2  Spell- 
ing.  New  Trial  and  Appeal,  |  482,  pp.  9MS, 
99&  Tested  by  tiie  foregoing  rules.  It  seems 
to  us  tiiat  the  matter  before  us  Is  a  spe- 
cial proceeding  coUatwal  to  the  main  suit 
in  which  the  recover,  as  the  representative 
and  trustee  of  tiie  creditors  on  the  one  hand 
and  the  stockholders  on  the  other  hand, 
were  the  parties  adversely  interested,  In 
which  a  decree  was  entered  which  affecte 
a  substantial  right  of  the  stockholders.  Two 
main  qnestions  were  put  in  issue  by  the 
proceedings,  and  finally  determined  by  the 
court  viz.:  (Xi  The  right  of  the  creditors 
represented  by  the  receiver  to  have  an  as- 
sessment—that is,  whether  any  assessment 
could  he  iNToperly  levied  at  that  time;  and 
(2)  the  amount  of  the  assessment.  Tes- 
timony was  heard,  and  the  stockholders 
availed  themselves  of  an  (Opportunity  to 
cross-examine  witnesses  upon  the  subject  of 
tile  amount  of  the  assessment  and  the  court 
finally  decreed  the  amount  of  the  bank  dcdita 
I  of  a  strictly  banking  character  then  existing. 
I  Upon  that  point  the  decree  must  be  consider- 
ed final,  at  least  as  to  all  parties  regularly  be- 
fore the  court  and  contesting  that  quratlon. 
If  the  court  had  power  to  finally  determine 
the  exact  amount  of  the  assessment  certainly 
it  ought  to  have  had  power  to  determine  the 
'  receiver's  right  to  any  asseasment  at  all,  for 
'  It  would  be  idle  to  determine  the  amount  if 
I  the  right  did  not  exist  That  the  decree  Is 
'  one  tnm  which  an  a^ieal  will  lie  becomes 
I  more  apparent  when  viewed  from  the  aspect 
I  of  an  adverse  declalon.  Suppose,  for  instance, 
I  it*  had  appeared  on  the  face  of  the  petition 
that  the  last  of  the  asseta  had  been  exhaust- 
ed and  applied  more  than  six  years  before 
the  petition  for  the  assessment  was  filed, 
doubtless  the  court  would  have  sustained 
the  demurrers  on  the  ground  that  the  righta 
to  prosecute  this  remedy  had  accrued  more 
than  six  years  ago ;  but  that  Is  exactly  what 
the  appellants  are  contending  now  appears 
from  the  face  of  the  petition.  Suppose, 
further,  that  the  demurrers  had  been  sus- 
talued,  and  the  proceeding  dismissed  on 
the  ground  that  an  assessment  could  not 
be  properly  levied  at  this  time  by  reason 
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of  ]spse  of  time,  no  one  wonld  doubt  the 
receiver's  right  to  appeal  as  from '  a  final 
order;  and,  If  a  decree  will  give  one  par- 
ty a  right  to  appeal  when  adverse  to  blm, 
it  must  confer  the  same  right  on  the  other 
under  a  like  condition.  Penter  v.  Staight  A 
Beavers.  1  Wash.  St.  305,  2."i  Pac.  400;  Tay- 
lor T.  Spokane  FaUs  &  N.  By.  Oo^  S2  Wash. 
4S0,  73  Pac.  499.  On  the  whole,  therefore, 
we  think  that  an  appeal  lies  from  the  de- 
cree In  the  case  before  us,  and  that  the 
cause  Is  here  for  determination  niwn  Its 
merits. 

The  principal  point  made  by  the  appellants 
In  the  court  below,  and  the  only  one  we 
shall  discuss,  is  that  the  enforcement  of  the 
stockholders'  liability  la  barred  by  the  stat- 
ute of  limitations;  and  this  resolves  Itself 
Into  the  question,  when  did  the  right  of  ac- 
tion accrue?  Our  constitutional  provision  is 
entirely  silent  as  to  when,  or  at  what  mo- 
ment, the  superadded  UabUlty  thereM  pro- 
vided for  attaches.  In  that  particular  It  la 
not  unlike  the  conatitutlonal  or  statutory 
provisions  In  many  other  states  which  ere- 
ate  a  similar  liability,  and,  measured  by  the 
standard  announced  In  such  other  states, 
there  would  seem  to  be  but  little  doubt  upon 
the  question.  In  nearly  all  of  them  where 
the  law  creating  the  liability  la  silent  as  to 
the  time  when  the  cause  of  action  accruea 
It  is  held  that  the  right  of  action  accrues 
Immediately  upon  the  Insolvent^  or  like  de- 
fault of  tiie  corporation.  Hawkins  Fnis 
nace  Co..  40  Ohio  8t  B07;  Bartlck  t.  Glf- 
foid.  47  Ohio  St  181*  24  N.  E.  259,  21  Am. 
St  Bep.  798;  ^McDonnell  Ala.  Gold  Life 
Ins.  Co.,  8S  Ala.  401,  6  South.  J30;  First 
Nat  Bank  v.  Greene,  64  Iowa,  445,  20  M.  W. 
754;  Bank  of  PoughkeQpde  t.  Ibbotson,  24 
Wend.  47S;  ShelUngton  t.  Howland,  53  N.  T. 
371;  Hunting  t.  Blun,  143  N.  T.  Sll,  38  N. 
E.  716;  Hirshfeld  T.  Bopp,  149  N.  T.  84,  89 
N.  B.  817;  Flasb  t.  Conn.,  109  U.  S.  871,  8 
Sup.  Ct  263,  27  L.  Ed.  966;  McEUBlck  T. 
Seymour,  48  Minn.  158,  50  N.  W.  1114; 
Crease  r.  Babcock,  10  Mete.  526;  Grew 
Breed,  Id.  569;  Commonwealth  t.  Cochitu- 
ate  Bank,  3  Allen,  42;  Baker  v.  Atlas  Bank, 
9  Mete.  182;  Toonglove  v.  Kelly  Island  Ume 
Co.,  49  Ohio  St  663,  88  N.  E.  284;  Terry  t. 
Tubman,  92  U.  S.  156,  28  L.  Ed.  687;  Terry 
v.  Anderson,  95  U.  8.  028,  24  L.  Ed.  365; 
Carrol  v.  Green,  92  U.  S.  509,  28  L.  Ed.  738; 
Freeland  McCulIough,  1  Denio,  414,  43 
Am.  Dec.  685;  Hardman  T.  Sage,  124  N.  T. 
25,  26  N.  E.  354;  State  ex  rel.  Stone  y,  TTnlon 
Stock  Yards  St.  Bank,  103  Iowa,  649,  70  N. 
W.  752,  72  N.  W.  1076;  State  Savings  As- 
sociation T.  Kellogg.  52  Mo.  583;  Gibbs  t. 
Davis,  27  Fla.  531,  8  South.  633;  Todhunter 
V.  Bandall,  29  Ind.  27^;  Sleeper  t.  Norrls.  59 
Kan.  555,  53  Pac.  757;  Hicks  v.  Bums,  38  N. 
H.  141;  New  England  Com.  Bank  T.  Stock- 
holders, 6  B.  1. 154,  75  Am.  Dec.  088.  There 
lire  a  nnmttW  of  obvious  reasons  for  the 
rule.  By  the  terms  of  the  Constitution  the 
stockliold^  are  made  liable  In  prsesentl,  and 


there  is  no  p<»tponement  express  or  Implied, 
by  the  imposition  of  any  condition  precedent. 
The  language  of  the  provision  Is  that  "eadi 
stockholder  of  any  banking  corporation 
*  *  *  shall  be  individually  and  personal- 
ly liable,  equally  and  ratably,  and  not  one 
for  another,  for  all  contracts,  debts  and  en- 
gagement of  such  corporation  *  *  *  oc- 
curring while  they  remain  such  stockholders, 
to  the  extent  of  the  amount  of  their  stock 
therein  •  •  •  In  addition  to  the  amount 
Invested  In  such  shares."  Const,  art,  12,  { 
11.  It  1b  true  that  under  the  decisions  in 
Wilson  V.  Book,  13  Wash.  676,  43  Pac.  939, 
and  Watterson  v.  Masterson,  15  Wash.  511, 
46  Pac.  1041.  the  llabUity  Is  held  to  be  sec- 
ondary, and  not  primary,  and  that  in  the 
event  of  the  Insolvency  of  the  corporation 
the  fund  created  thereby  becomes  a  trust 
fund  for  the  benefit  of  creditors,  to  be  en- 
(<ffced  only  by  the  receiver;  but  this.  It 

'  seems  to  us,  ought  not  to  be  held  to  affect 
the  question  as  to  the  time  the  action  ac- 
crues, and  In  the  great  majority  of  the  cases 
above  cited  It  la  held  that  It  does  not  As 

,  the  liability  becomes  a  trust  fund  upon  the 
Insolvency  of  the  corporation.  Insolvency 
must  be  the  event  that  gives  rise  to  tibe  li- 
ability and  places  it  wltiiln  tlie  reach  of 
the  receiver,  and.  this  being  true.  It  must 
logically  follow  that  the  cause  of  action  ac- 
crues at  the  same  time.  A  right  of  action 
ordinarily  accrues  by  reason  of  some  wron& 
default  or  delict  of  the  defendant—^  in- 
fringement of  a  right  of  the  plalntUT  or  a 
failure  in  duty  he  owes  to  the  plaintiff.  "The 
elements  of  any  cause  of  action  are  (1)  a 
right  possessed  by  the  plaintiff,  ^  and  in- 
fringement of  such  Tight  by  the  defendant" 
**A  right  claimed  or  wrong  suffered  by  the 
plaintiff  on  the  one  hand,  and  the  duty  or 
delict  of  the  defendant  on  the  other."  Atohl- 
aon.  etc.,  B.  B.  Co.  t.  Bice,  86  Kan.  600,  14 
Pac.  229;  Bodgers  v.  Association,  17  8.  C. 
410;  Yeeder  t.  Baker,  88  X.  T.  166;  Pomeroy 
on  Bemedles  (Ist  Ed.)  |  462.  And  accord- 
ing to  Webster's  or  Boater's  definitions  of 
"accrue"  it  la  suffidentiy  accurate  to  say 
that  when  the  two  elemente  constituting  a 
cause  of  action,  vis.,  a  right  ponessed  by 
the  plaintiff  on  the  one  band,  and  the  In- 
fringement thereof  or  delict  of  the  defend- 
ant on  the  other  hand,  both  coexist — *^ariBe. 
happen,  or  come  to  pas^ — they  are  com- 
bined, and  a  cause  of  action  accrues  at  that 
moment  An  adjudication  of  Insolvency,  le- 
gal dissolatiou,  or  a  general  assignment  any 
declared  or  de  facto  insolveicy  of  the  cor^ 
poratlon,  amounts  to  and  Is  a  refusal  to  per- 
form all  obligations.  These  events,  In  the 
nature  of  obligations  repudiated  and  duties 
unfulfilled,  are  "delicts"  or  defaults  of  the 
defendant,  and  when  they  come  into  olst- 
ence  they  are  combined  with  the  pre-existing 
right  of  the  plaintiff,  and  a  "cause  of  action** 
"accrues"  against  the  corporation  on  all  its 
obligations,  within  the  strict  and  Uteral 
sense  of  those  terms  as  above  deflneC  *^e 
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claims  •  •  •  growing  out  of  the  Insol- 
vency of  the  defendant,  and  the  repudiation 
of  Its  daty  *  *  *  by  a  dlscontinuaDce  of 
Its  bnsinesa,  are  debts  dno  In  pnesenti  upon 
the  dissolution  of  the  corporation."  Glbbs 
t:  Davis,  27  Fla.  6S1,  8  South.  638.  **Tbe 
stoppage  of  payment  by  the  bank  gave  at 
once  the  right  of  action.  It  had  never  re- 
fused payment  before.  It  was  in  no  default 
until  the  day  indicated,  when  It  closed  its 
doors,  and  by  its  acta  spoke  as  significantly 
as  words  to  that  effect:  'We  refuse  to  pay 
any  one.  It  Is  uselen  to  presrat  your  bank- 
book or  demand,  as  we  cannot  pay.*  "  Mit- 
chell V.  Beckman,  64  Gal.  117.  28  Pac.  110. 
Immediately  upon  the  declared  Insolvency  of 
the  corporation  there  la  a  general  default, 
by  which  every  creditor  la  disastrously  af- 
fected. We  think  the  true  intent  and  pur> 
poee  of  the  CJonstltution  Is  to  insure  against 
this  identical  disaster  by  providing  for  a 
liability  to  arise  in  the  event  of  It  "The 
creditors  were  at  that  time  [upon  insolvency] 
in  the  position  of  one  to  whom  an  obligation 
Is  dne  on  demand,  or  who  can  make  demand 
upon  the  doing  of  an  act  himself."  Frank- 
lin Saving  Bank  v.  Bridges  (Pa.)  8  Atl.  612. 
The  insolvency  "flies  the  liability  of  the 
stockholders."  First  National  Bank  v. 
Greene.  64  Iowa,  451.  17  N.  W.  86.  20  N.  W. 
754:  Tibballs  v.  Llbby.  87  III  14S.  Such  an 
event  Is  the  delict  or  default  of  the  corpora- 
tion, and  It  must  also  be  the  delict  or  de- 
fault of  any  other  person  who  has  bound 
himself  for  the  performance  of  the  same 
duty.  The  relation  of  cause  and  effect  be- 
tween the  event  of  Insolvency  and  the  re- 
sulting liability  Is  obvious,  and  naturally  we 
expect  to  find  a  "cause"  in  the  "event"  from 
which  every  right  of  action  accrues.  Stock- 
holders stand  aa  sureties  for  the  debts  of 
the  corporation,  and  the  default  of  the  prin- 
cipal is  the  default  of  the  surety.  It  is  in- 
variably held  that  the  cause  of  action  against 
a  surety  accrues  upon  the  default  of  the  prin- 
cipal. See  Spokane  County  v.  Prescott  19 
Wash.  418,  6S  Pac.  661,  67  Am.  8t  Bep.  788. 
In  that  case  this  court  says:  "The  liability 
arose  when  he  (the  prindpal)  neglected  or 
refused  to  make  such  payment.  Certainly 
the  cause  of  action  against  the  sureties  ac- 
crued at  that  date." 

It  has  often  been  claimed  that  there  la  no 
liability  until  the  corporate  assets  have  been 
exhausted  and  actually  applied.  But  the 
rule  as  to  the  secondary  nature  of  the  lia- 
bility, as  we  have  above  Indicated,  has  no 
aptdicatlon  to  the  statute  of  limitations.  It 
la  merely  a  rule  for  the  equitable  applica- 
tion of  the  funds.  We  have  seen  that  our 
constitutional  provision  prescribes  no  such 
condition  precedent,  but  creates  a  liability 
in  prtpsentl;  and,  while  the  dellet  or  wrong 
of  the  stockholder  may  be  said  not  to  arise 
until  there  Is  a  default  or  wrong  by  the  cor- 
poration, that  certainly  U  as  long  as  the  en- 
forcement of  the  liability  can  be  postponed 
with  safety  or  Jnstlce.   We  do  not  think 


that  the  voluntary  act  of  the  receiver  In 
paying  out  the  last  dollar  of  tiie  primary 
assets  creates  or  causes  the  duty  of  the 
stockholders  under  this  constitutional  provi- 
sion. The  liability  for  the  payment  is  not 
mode,  to  depend  upon  the  application  of  as- 
sets, as  tbese  are  but  the  conditions  that 
accurately  fix  the  extent  of  liability;  not  the 
delict  that  creates  It.  And  an  order  of  court 
cannot  create  the  liability.  The  order  does 
not  pertain  to  the  right  of  action,  but  only 
to  the  evidence  required  to  establish  It. 
Again,  it  has  been  many  times  held— and 
this  Is  another  important  reason  why  the 
action  should  be  held  to  be  Iwrred— that  it 
Is  not  the  polli^^  of  the  law  to  put  it  within 
the  poww  of  a  pariy  to  toll  the  statute  of 
limitations.  And  this  court  has  at  least 
twice  held  that  the  fiailure  of  a  party  to  take 
I  the  necessary  st^  to  perfect  his  right  of 
I  action,  although  Bocb  steps  were  conditlona 
I  precedent  to  the  right,  would  not  prolong 
the  statute.  Spokane  County  v.  Freacott,  19 
Wash.  418,  68  Pac.  661.  67  Am.  St  Rep.  783; 
Spinning  v.  Fierce  County.  20  Wash.  126,  54 
Pac.  1006. 

As  we  have  above  indicated.  It  la  the  re- 
spondent's contention  that  the  statute  of 
limitations  did  not  begin  to  run  against  the 
liability  until  the  date  of  fhe  decree  ordolng 
the  assessment  and  a  number  of  cases  are 
cited  in  support  thereof.  The  cases  dted, 
however,  with  one  exception,  are  not  In 
point  They  relate  to  the  stock  sobscriptiou 
liability,  or  to  national  bank  cases,  both 
of  which  are  governed  entirely  different 
principles  from  tiiose  controlling  the  liabili- 
ty created  by  the  Constitution.  Tbe  neces- 
sity of  a  call  and  assessment  on  unpaid  stock 
subscriptions  is  based  solely  on  the  express 
contract  of  the  parUes.  Scovill  v.  Thayer, 
106  n.  S.  148;  26  L.  Ed.  96S;  Terry  v.  Ander- 
son, 96  TT.  S.  628.  24  Ll  Bd.  865.  The  con- 
tract of  the  subscriber  to  the  stock  is  that 
he  will  pay  upon  a  demand  by  the  proper 
authorities  of  the  corporation.  And  It  has 
been  invariably  held  that  as  to  the  stock 
subscription  liability,  a  call  or  demand  must 
precede  the  suit  So,  in  the  national  bank 
cases,  the  amount  of  the  liability  In  any  giv- 
en case  IB  "to  be  determined  by  the  Comp- 
troller of  the  Ourrency"  (Bev.  St  U.  S.  jl 
S161  W.  S.  Comp.  St  1901.  p.  3465]);  and 
this  clause  In  the  banking  act  was  early 
construed  to  repose  a  dismtlon  in  the  comp- 
troller as  to  the  amount  which  it  would  be 
necessary  to  demand  of  the  shareholders, 
and,  consequently, 'to  require  that  an  assess- 
ment be  levied  by  the  comptroller  before 
there  was  any  liability.  In  Kennedy  v.  Gib- 
son, 8  Wall.  498,  506,  19  L.  Ed.  476,  it  Is 
said:  "It  Is  for  the  comptroller  to  decide 
when  It  is  necessary  to  Institute  proceedings 
against  the  stoc^olders  to  enforce  their  per- 
sonal liability,  and  whether  the  whole  or  a 
part  and.  if  only  a  part  liow  much,  shall 
be  collected.  These  questions  are  referred 
to  his  Judgment  and  discretion,  and  his  de- 
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tmaliiatlon  !■  conclusive.  The  stockholders 
cannot  controvert  It.  It  Is  not  to  be  ques- 
tioned in  the  litigation  that  may  ensue.  He 
may  make  It  at  snch  time  afl  he  may  deem 
proper,  and  upon  such  data  aa  shall  be  satia- 
facfory  to  him.  This  action  on  his  part  Is 
indispensable  vrhenever  the  personal  liability 
of  the  stockholders  is  sought  to  be  enforced, 
and  must  precede  the  Institution  of  suit 
the  receiver.  The  fact  must  be  distinctly 
averred  in  all  such  cases,  and,  if  put  in  is- 
sue, must  be  proved."  See,  also,  Sanger  v. 
Upton.  91  U.  S.  56.  23  L.  Ed.  220.  This  con- 
struction has  never  been  questioned,  and  the 
practice  which  grew  up  at  an  early  day  In 
levying  assessments  In  national  bank  cases 
upon  a  superadded  liability,  as  well  as  upon 
the  stock  subscription  liability,  has  been  in- 
variably followed  from  that  day  to  this. 
Some  of  the  state  courts  have  apparently 
fallen  into  the  same  practice  without  mak- 
ing due  reference  to  the  statutory  provisions 
to  determine  whether  the  state  laws  require 
such  an  assessment  to  be  made  or  not  But 
our  constitutional  and  statutory  provisions 
do  not  require  an  assessment,  neither  do 
they  contain  any  such  provision  as  that  con- 
tained in  the  national  bank  act  Just  referred 
to;  and  these  cases,  we  repeat,  cannot  be  In 
point.  The  case  cited  tliat  does  support  the 
contention,  as  well  as  certain  others  we  have 
discovered  supporting  it,  seems  to  us  to  be 
contrary  not  only  to  the  great  weight  of 
authority,  but  contrary  to  correct  principles 
also,  and  we  must  decline  to  follow  them. 

We  conclude,  therefore,  that  the  conten- 
tion of  the  receiver  cannot  be  sustained;  that 
the  action  against  the  stockholders  accru- 
ed when  the  bank  became  Insolvent,  and 
should  have  been  enforced  within  six  years 
thereafter.  As  It  has  been  nearly  seven 
years  since  the  right  accrued,  the  right  must 
now  be  held  to  be  barred  by  the  statute  of 
limitations.  The  demurrers  should  have 
been  sustained.  The  order  appealed  from  is 
therefore  reversed,  and  the  chse  remanded, 
with  Instructions  to  deny  the  petition  of  the 
receiver  and  dismiss  the  proceedings. 

B40UNT,  ANDERS,  and  DUNBAB,  JJ., 
concur. 


STATE  V.  BOGARDUS. 

(Supreme  Court  of  Waxhington.   Dec.  20, 1904.) 

EMBBZZLGUGNT— inrOBUATIOIT — BUFFICIKNCT— 
MOTION  FOB  BILL  OF  PABTICtTLABEt— UOTION 
TO  MAKE  MOBB  BBFINTTB  AND  CKBTAIN — BTI- 
DENCE. 

1.  A  motion  to  make  more  deflnite  and  certain 
is  not  a  recognized  mode  of  attacking  an  in- 
formation or  indictment. 

2.  An  information  alleging  that  defendant  on 
a  certain  day  vtas  the  agent  of  a  certain  society, 
and,  as  such,  received  a  certain  amount  of  mon- 
ey belonging  to  bis  principal,  which  he  fraudu- 
lently and  feloniously  converted  to  his  own  use, 
suffiriently  charges  embezzlement. 

3.  1  f  the  court  Iiaa  power  to  require  the  fui^ 
nUhing  of  a  bill  of  particulars  in  support  ot 


an  intonaaUoai.  such  power  is  discretionary, 
and  refusal  to  exercise  it  can  be  reviewed  Muy 

for  abuse  of  discretion. 

4.  The  secretary  of  a  corporation,  whose  duty 
it  was  to  receive  moneys  paid  to  the  corpora- 
tion, and  countersign  checks  wiUt  which  pay- 
ments were  made  by  the  coflporation,  beouDf- 
ehort  In  his  accounts.  After  this  shortage  oe- 
ciurred.  and  before  it  was  known,  a  payment 
was  made  to  the  secretary,  who  depositra  the 
amount  to  the  credit  of  the  corporation  to  cover 
up  the  shortage  already  existing,  without  mak- 
ing any  record  of  the  receipt  of  the  money. 
Held,  that  under  Baitinger's  Aon.  Codes  &  St. 
{  7119.  defining  embezzlement,  this  consUtate.1 
embezzlement  of  the  money  so  deposited. 

Fullerton,  O.      and  Anders,  X,  dissentiiig. 

Appeal  from  Superior  Court  Spokane 
Connie;  William  E.  Richardson,  Judge. 

Itomalne  h.  Bogardus  waa  convicted  of 
embezzlement,  and  appeals.  Affirmed. 

Townsrad  &  Moore  and  Henley,  Kellam  & 
Llndsl^,  for  appellant  Horace  KlmtwU  and 
B.  M.  Bambart,  for  the  Btat& 

MOUNT.  J.  The  appellant  was  convicted 
of  the  crime  of  embezzlement,  and  from  the 
Judgment  and  sentence  priHiDiuiceil  a<aiiirt 

him  be  appeals. 

The  record  dlaclosee  that  the  lyipellant 
was  from  the  year  1888  till  the  end  of  the 
year  1902  the  secretary  of  the  Spokane  Build- 
ing &  Loan  Society.  As  sach  secretary.  It 
was  a  part  of  his  duties  to  take  a  receipt 
for  all  moneys  received  belonging  to  the  so- 
ciety, record  the  amount  in  Its  books,  show- 
lug  when  eud  from  whom  received,  and  de- 
posit the  same  tu  the  authorized  depoaltoty 
of  the  society;  notl^ng  its  treasurer  of 
such  deposit  by  sending  blm  a  duplicate  of 
the  deposit  ticket  received  at  the  time  of 
making  the  deposit  It  was  further  Ms  duty 
to  make  to  the  trustees  of  the  society  period- 
ical reports  of  the  business  done  by  the  so- 
ciety, showing,  among  other  things,  the  total 
amount  of  money  received,  the  amount  dis- 
bursed, and  the  cash  balance  on  hand  be- 
longing to  the  society.  The  appellant  also 
acted  as  secretary  of  the  board  of  trustees. 
All  claims  against  the  society,  all  appli- 
oatlons  for  loans,  and  In  fact  all  the  busi- 
ness of  the  society  calling  for  the  action 
of  the  trustees,  reached  them  tlirough  his 
hands.  The  treasurer  of  the  society  kept  on- 
ly a  cash  account  He  charged  himself  with 
the  amount  of  money  deposited  to  his  credit, 
and  credited  himself  with  the  checks  for 
payment  of  money,  which  he  was  required  to 
countersign.  His  books,  however,  showed 
nothing  more  than  mere  cash  balances.  They 
did  not  show  from  whom  the  money  was  re- 
celved.  nor  to  whom  payments  were  made. 
In  a  word.  It  was  made  the  duty  of  the  sec- 
retary to  keep  accounts  showing  all  of  the 
business  transactions  of  the  society,  and,  If 
bis  books  were  honestly  kept,  they  would 
show  at  all  times  the  exact  condition  of  the 
Bode^'s  affairs.  Shortly  after  he  entered 
upon  bis  duties  as  secretary,  the  appellani 
began  to  appropriate  to  his  own  use  the 
money  of  the  society.  These  peculations  be 
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was  able  to  conceal  from  the  officers  of  the 
society  and  the  accountanta  who  examined 
bis  accounts  at  the  end  of  each  year,  by  the 
process  of  withholding  from  entry  on  the 
books  enongh  of  his  collections  made  on  be- 
half of  the  onrporatlon  to  keep  a  balance 
between  his  books  and  his  casb  on  hiind. 
The  amonnt  so  taken  up  to  June  30,  1903, 
was  something  over  $2,500.   Some  time  prior  | 
to  the  laet-named  date  the  society  called  in  I 
Its  8  per  cent  interest  benring  stock,  of-  j 
fering  Id  lieu  thereof  eitber  cash  or  6  per 
i-ent.   Interest  bearing  stock  to  an  equal 
amount   One  H.  M.  Whitehouse  held  stock  | 
of  the  character  called  in,  and,  pursuant  j 
to  the  notice  sent  him.  called  at  the  office 
of  the  company  to  make  the  exchange.  His 
stock  amounted  to  $2,046.67,  and,  on  hlg  sur- 
rendering his  certificates,  a  check  on  the  com- 
I>ajiy  fund  for  this  amount  was  given  him. 
On  ita  receipt  he  immediately  indorsed  it 
back  to  the  company,  at  the  same  time  uiak- 
Ing  an  application  for  $2,000  In  other  stock ; 
taking  the  difference  between  the  amount  of 
his  application  and  the  amount  of  tbe  chei^ 
Id  cash.    A  receipt  was  then  given  him  by  I 
the  secretary,  showing  he  had  on  deposit  with 
the  society  the  sum  of  $2,000.   No  record  of 
any  kind  was  made  on  the  books  of  the  com- 
pany showing  this  tranaactlon  with  White- 
house,  and  the  application  Itself  was  kept 
concealed  from  the  other  officers  of  the  com- 
pany.  Tbe  check,  however,  having  been  pre- ' 
vlously  countersigned  by  tbe  treasurer,  was  ' 
passed  by  the  secretary  through  the  deposi- 
tory bank,  and  a  counterbalancing  deposit 
ticket  for  a  like  amount  placed  to  the  credit 
of  tbe  society.   When  the  check  was  indorsed 
to  tbe  socle^  by  Whitehouse,  he  Informed 
the  secretary  that  he  desired  to  use  a  part, 
at  least.  If  not  the  whole,  of  the  sum  so  de- 
posited. In  other  channels,  and  between  that 
date  and  October  3d  following  withdrew,  on  ; 
orders  in  cash,  amounts  aggregating  $1,000,  j 
all  of  which,  with  the  possible  exception  of  ' 
an  order  for  $350,  was  taken  from  tbe  so-  | 
clety's  funds.    At  the  last-named  date  the 
receipt  for  $2,000  was  taken  up,  and  a  new  I 
one  Issued  for  $1,000  of  the  society's  stock.  ' 
At  about  this  time  -the  president  of  the  so- 
ciety, without  notice  to  the  secretary,  put  an 
accountant  on  the  books,  who  within  a  short 
time  thereafter  discovered  certain  defalca- 
tions.  It  was  discovered  also  that  the  secre- 
tary. In  bis  endeavor  to  cover  up  the  defal- 
cations, after  the  accountant  had  begun  his 
work,  had  misapplied  other  funds  of  the  so- 
ciety—that Is,  he  had  collected  outside  ae- 
counta,  and  put  the  money  to  the  credit  of 
the  society,  without  making  the  con-espond- 
Ing  entry  showing  the  collections — and  be 
also  withheld  from  payment  an  order  for 
$2,046.67  drawn  on  the  treasurer,  that  his 
credit  with  the  society  migbt  appear  to  be 
larger  by  that  amount   The  Information  up- 
on which  tbe  appellant  was  tried  was  as  fol- 
lows: "That  the  said  defradant,  Romalne  L. 
BogardA,  on  tbe  3d  day  of  October,  1902, 
In  the  county  of  Sptdcane  and  state  of  Wash- 


iogton.  then  and  there  being  the  agent  of  tbe 
Spokane  Building  &  Loan  Society,  a  cor- 
poration, said  Spokane  Building  A  Loan  So- 
ciety then  and  there  being  a  corporation, 
was  then  and  there,  by  virtue  of  being  such 
agent  of  the  said  corporation,  Intrusted  by 
said  corporation  with  tbe  sum  of  one  tbou- 
sand  ($1,000)  dollars  In  bank  notes,  money 
and  currency  of  the  United  States,  of  the 
value  of  one  thousand  ($1,000)  dollars,  the 
same  then  and  there  being  the  money  and 
property  of  said  corporation,  and  that  the 
said  defendant  did  then  aud  there,  by  virtue 
and  on  account  of  being  such  agent  of  said 
corporation  as  aforesaid,  and  by  virtue  and 
00  account  ^f  being  Intrusted  with  the  said 
money  by  said  corporation  as  aforesaid,  re- 
ceive and  take  into  bis,  the  said  defendant's, 
possession,  the  money  and  property  afore- 
said, which  he,  the  said  defendant,  then  and 
there  held  for  and  In  tbe  name  and  on  ac- 
count of  said  corporation,  and  that  he.  the 
said  defendant,  did  then  and  there  willfully, 
nnlawfnlly,  feloniously,  and  fraudulently  con- 
vert to  bis,  tbe  said  defendant's,  own  use, 
said  property  and  money  so  Intrusted  to  said 
defendant  as  aforesaid."  On  being  required 
to  plead,  the  api)ellaut  moved  that  the  state 
be  required  to  make  the  Information  more 
definite  and  certain,  by  stating  the  acts  con- 
stituting the  transaction  by  which  the  ap- 
pellant converted  the  money  of  the  society 
to  his  own  use  as  alleged  in  the  information, 
so  that  the  appellant  might  be  apprised  of 
the  particular  transaction  relied  upon.  On 
this  motion  being  overruled,  be  demanded  a 
bill  of  particulars,  which  being  denied,  he 
demurred  to  the  Information  on  several 
grounds,  among  which  was  tbe  ground  that 
It  did  not  apprise  the  appellant  of  the  na- 
ture and  cause  of  the  accusation  against  him. 
This  demurrer  was  also  overruled,  where- 
upon he  pleaded  not  guUtj-.  At  the  open- 
ing of  the  trial  tbe  prosecution  elected  to 
base  its  claim  for  a  conviction  upon  tbe 
transaction  with  Mr.  Whitehouse,  above  set 
out,  and  It  was  upon  that  tranaactlon  be  was 
tried  and  convicted. 

The  appellant  first  assigned  that  the  court 
erred  In  overruling  his  motion  to  make  the 
information  more  definite  and  certain,  in  re- 
fusing to  direct  that  a  bill  of  particulars  be 
furnished,  and  In  overruling  tbe  demurrer  to 
the  information.  With  reference  to  tbe  mo- 
tion to  make  more  definite  and  certain,  It 
can  be  said  that  It  Is  not  technically  a  recog- 
nized mode  of  attacking  an  Information  or 
indictment  In  this  state.  Tbe  statute.  It  Is 
true,  prescribes  certain  requisites  for  an  in- 
formation or  Indictment,  among  which  is  that 
It  must  be  direct  and  certain  as  regards  the 
crime  cbarged,  and  the  particular  circumstan- 
ces of  the  crime  charged,  when  they  are 
necessary  to  constitute  a  complete  crime,  and 
also  that  the  act  or  omission  charged  as  tbe 
crime  must  be  stated  In  ordinary  and  concise 
language,  witbout  repetition,  and  In  such 
manner  as  to  enable  a  person  of  common  nn- 
duvtandlng  to  know  what  la  intended,  let 
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the  ouly  method  pointed  out  by  statute  for 
attacking  the  Indictment  or  Information 
ivbere  It  falls  In  tbese  partlcalars  Is  by  de* 
mnrrer.  But  treating  the  motion  as  a  de- 
murrer, and  considering  It  In  connection  with 
the  demurrer  actually  filed,  we  do  not  think 
the  question  raised  thereby  Is  well  taken. 
The  Information  charges  that  the  appellant 
on  a  day  certain  was  the  agent  of  the  society 
named;  that  be  received  on  that  day  moneys 
belonging  to  bis  principal,  by  reason  of  his 
tnist  to  the  amount  of  $1,000;  that  he  frand- 
ulently  and  feloniously  converted  the  same 
to  his  own  use.  These  acta  constitute  all 
the  elements  of  the  crime  of  emb^lement 
prescribed  by  the  statute,  and  we  think  the 
Information  Is  clearly  sufficient  State  t. 
Turner,  10  Wash.  M.  38  Pac.  864;  State  v. 
Hosbor,  26  Wash.  643,  67  Pac.  386;  State  v. 
Lewis,  81  Wash.  75,  71  Pac.  778.  The  appli- 
cation for  a  bill  of  particulars  Is  likewise 
without  sanction  in  the  statutes  relating  to 
criminal  procedure.  While  statutes  govern- 
ing the  dvll  procedtire  require  that  the 
courts  may  require  a  bill  of  partlCDlars  to  be 
famished  in  particular  cases,  yet  this  prac- 
tice iB  not  made  applicable  to  criminal  pro- 
cedure; and.  If  the  power  rests  In  the  court 
at  all  when  exercising  Jorlsdlction  in  crim- 
inal cases,  it  must  be  found  among  its  In- 
httent  powers.  But  whether  or  not  the  pow- 
er does  rest  within  the  court  it  Is  not  neces- 
sary here  to  determine,  for,  conceding  that 
It  does,  it  la  a  discretionary  power,  and  the 
refusal  of  the  court  to  exercise  It  can  be  re- 
viewed only  for  abuse  of  discretion,  and  we 
And  no  such  abose  In  the  present  record. 

The  neit  objection  Is  that  the  evidence 
was  Insufficient  to  sustain  the  verdict  of  the 
Jury.  Aa  we  have  said,  tlie  state  based  Its 
rigbt  to  a  conviction  niH>n  the  transaction 
had  with  Mr.  Wbitebonse.  The  evidence 
shows  conclusively  that  at  the  time  of  thia 
transaction  the  appellant  was  short  in  his  ac- 
counts with  the  MKdety  some  |2,500.  This 
money  had  been  converted  by  appellant  to 
hlB  own  use  prior  to  that  time.  When  appel- 
lant Issued  and  ddivered  the  check  of  the  aa- 
■ociatlon  for  $2,046.67  to  Mr.  Whitehoose,  It 
was  Indorsed  by  Mr.  Whitefaouse  and  return- 
ed to  appellant  who  paid  Wbltehonse  $46.67 
in  cash,  leaving  $2,000  to  the  credit  of  White- 
house  with  the  society.  No  record  of  any 
kind  was  made  of  this  transaction  upon  the 
books  of  the  building  and  loan  society.  By 
this  transaction  the  shortage  of  the  appellant 
was  diminished  and  concealed  by  the  amount 
of  the  deposit.  Appellant  subsequently,  and 
before  any  shortage  was  discovered,  paid  to 
orders  of  Whitehouse  f 1.000,  stlU  tearing  $1.- 
000  due  Wbltehonse  from  the  society.  There- 
after, when  a  shortage  was  discovered,  and 
appellant  was  confronted  therewith  by  the 
board  of  directors,  he  then,  for  the  first  time, 
acknowledged  tills  transaction.  We  think 
tbese  facts  made  out  a  clear  case  of  embezzle- 
ment, under  our  statute,  which  provides  that 
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"if  any  agent,  clerk,  officer,  servant,  or  per- 
son to  whom  any  money  or  other  prc^>ert7 
shall  be  intmsted,  wHh  or  without  hire,  shiil: 
fraudulently  convert  to  his  own  u^e,  or  shaK 
take  and  secrete  the  same  with  Intent  fraud- 
ulently to  convert  the  same  to  his  own  use. 
or  shall  fall  to  account  to  the  person  so  in- 
trusting it  to  him,  he  shall  be  guilty  of  lar- 
ceny. •  •  Section  7119,  2  Ballinger  s 
Ann.  Codes  &  St  When  appellant  received 
the  check  for  $2,046.6?,  and  deposited  It  to 
the  credit  of  the  society  for  the  purpose  of 
covering  up  his  own  shortage  already  exist- 
ing to  that  amount  he  thereby  converted  it 
to  his  own  use.  The  fact  that  he  made  no 
entry  upon  the  books  of  the  society  of  the 
amount  received  was  evidence  of  a  fraudu- 
lent Intention.  State  v.  Baumhager,  28  Mina 
227.  8  N.  W.  704;  State  v.  Trolson.  21  Nev. 
419,  32  Pac.  930;  Bowman  v.  Brown,  52  Iowa. 
437-440,  S  N.  W.  609;  Spalding  v.  People,  172 
111.  40,  49  N.  E.  998;  Bonding  Co.  v.  Milwau- 
kee Co..  91  Md.  783,  48  Atl.  72.  Suppose  that 
appellant  had  taken  this  check  for  $2,046.67, 
or  any  part  of  It,  and  paid  it  to  some  third 
party,  without  the  knowledge  and  consent  of 
the  society,  in  liquidation  of  a  personal  debt 
owing  by  appellant  to  such  third  party;  sudi 
misappropriation  d  the  fund  would  amoont 
to  embezzlement,  because  the  payment  of  the 
fund  upon  his  private  account  would  be  a 
fraudulent  conversion  of  such  fund  to  his 
own  nse.  The  fact  that  appellant  paid  the 
money  to  the  society  for  his  own  use,  in 
such  a  way  as  to  liquidate  a  debt  really  ow- 
ing, but  unknown  to  the  society.  Is  not  capa- 
ble of  reasonable  distinction  from  the  sup- 
posed case.  It  is  true,  the  check  or  money 
which  it  represented  was  intrusted  hy  White- 
house  to  apiMlIant  to  be  placed  with  the 
funds  of  the  society  as  a  credit  to  White- 
house.  The  society  thereby  became  Immedi- 
ately liable  to  Whitehouse  for  that  amount, 
and  It  Is  also  true  that  the  identical  check 
intrusted  was  deposited  with  the  society, 
but;  instead  of  being  deposited  in  the  ordi- 
nary way,  It  was  diverted  to  an  nnlawfol 
use— the  nse  of  the  appellant  If  money  is 
banded  to  the  cashier  of  a  bank  to  be  placed 
on  deposit  In  such  bank  to  the  credit  of  the 
depositor,  and  the  cashier  uses  such  money 
to  pay  his  own  obligation  to  the  bank,  with- 
out the  knowledge  of  the  depositor  or  the 
bank,  he  is  certainly  snllty  of  embezzlement, 
under  the  statute.  This  is,  tn  fac^  what  ap- 
pellant did.  We  think  the  evidence  was 
clearly  sufficient  to  sustain  the  verdict. 

There  Is  no  en-or  in  the  record.  The  Judg- 
ment is  affirmed. 

HADLEY  and  DUNBAB,  JX,  concur. 

rULLBRTON,  G.  J.  (dissenting).  The  ap- 
pellant was  charged  with  embeialing  a  cer- 
teln  fund.  The  proof  is  that  he  made  a  false 
entry  in  his  books  concerning  this  fund,  to 
cover  up  a  previous  embezzlement  <|  do  not 
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tbink  this  suflklent  proof  of  the  crime  ch&r- 
fed.   The  Judjrnieut  abonld  be  reversed. 

ANDSRS,  J.  I  concur  ia  what  Is  said  by 
the  Chief  Justice. 


In  re  SULLIVAN'S  HBTATB. 
CORCORAN  et  al.  T.  BELL.  Jadge,  et  al. 
(Saprema  GoarC  of  Washingtwi.  Dec  16, 1904.) 

ADMINISTRATORS  — BEBVICM  —  PATKBHT  rBOU 
ESTATE— M  PASTE  OBDEBB  —  BIVIEW— REICB- 
DIES— WBTF  or  BETIEW—FABTIEa— ADMIN  IS- 
TRATOB'S  ATTOSHBT— DDTT  TO  BXTURD— PBO- 
niBTTION. 

1.  Where  orders  allowlDc  an  administrator 
certain  fands  for  the  Bervices  of  himBelf  and 
bis  attorney  were  entered  in  the  form,  of  jndg- 
menta  of  the  court,  and  disclosed  that  the; 
were  entered  after  testimony  was  heard  and 
findinis  had  been  made,  and  unqualifiedly  com- 
manded the  payment  of  the  sums  allowed,  which 
were  foond  to  be  reasonable,  snch  orders  will 
be  treated  as  final  for  the  purposes  of  appeal. 

2.  Ordera  making  an  allowance  to  an  admin- 
Istrstor  from  the  funds  of  the  estate  for  the 
services  of  himself  and  his  attorney,  without 
notice* to  distributees  of  the  estate,  and  with- 
out their  personal  appearance,  were  without  ju- 
risdiction and  void. 

8.  Since  an  administrator's  attorney  sustains 
no  relation  to  the  estate,,  moaey  paid  by  the 
administrator  to  the  attorney  for  services  from 
tho  funds  of  the  estate  are  paid  at  tfae  admin- 
istrator's peril,  until  the  court  has  duly  ad- 
udicated  the  administrator's  claim  for  its  al- 
on-ance,  after  hearing  on  notice  to  all  persons 
interested. 

4.  A  trial  court  directed  the  administrator  to 
pay  himself  a  certain  amount,  aud  $3o0  each 
month  thereafter,  from  the  estate,  for  services. 
Another  order,  In  addition  to  allowing  $1,700 
for  services  of  the  administrator's  attorney,  di- 
rected the  payment  of  ezi>enses  of  an  appeal 
by  alleged  distiibutees  from  a  similar  order  pre- 
viously allowing  $1,500.  The  court  refused  to 
fix  the  amount  for  a  supersedeas  bond  in  the 
appeal  from  the  fl,B00  order,  and  declined  to 
recognise  as  a  supersedeas  a  bond  in  an  ample 
amount,  which  was  filed.  Held,  that  the  dis- 
tributees had  not  an  adequate  remedy  by  ap- 
peal, and  were  therefore  entitled  to  have  such 
orders  reviewed  by  a  writ  of  review. 

5.  Where  an  application  for  a  writ  of  review 
stated  thai  petitioners  were  heirs  and  distribu- 
tees of  the  estate  of  a  deceased  person,  and  it 
appeared  that  they  were  proceeding  in  an  order- 
ly manoer  to  establish  their  title  to  the  funds 
of  the  estate,  the  fact  that  they  had  not  proved 
their  heirship  was  no  defense  to  such  applica- 
tion, hrought  for  the  purpose  of  preventing  a 
dissipation  of  the  estate  before  their  rights 
could  bo  Hnally  adjudicated. 

6.  Under  the  express  provisions  of  Laws  1S95, 
c.  105,  p.  197,  the  title  to  land  of  a  decpased 
person,  or  any  interest  therein,  vests  Immediate- 
ly in  the  decedent's  heirs. 

7.  Since  the  title  to  real  property  vests  in  the 
heir  at  the  time  of  decedent's  death,  the  heir 
is  entitled  thenceforth  to  be  heard  as  to  the 
disposition  of  the  estate,  notwithstandiug  his 
claim  of  heirship  may  be  contested. 

8.  Where  an  administrator  improperly  pays 
funds  belonging  to  the  estate  to  his  attorney  for 
fees,  an  order  will  not  be  granted  on  the  attor- 
ney compelline  restitution;  the  administrator 
being  persoually  liable  therefor. 

9.  The  Supreme  Court  having  held  that  ordara 
for  tfae  disbursnuenc  of  the  funds  of  an  estate 


1  S.  Bee  Uwcent  and  DlstrtbuUon,  vol.  U,  Oeat. 

01k.  I  U8. 

78P.— flO 


without  notice  to  the  distributees  were  void,  it 
will  not  be  presumed  that  the.jtrial  court  will 
make  further  orders  at  variance  with  such  de- 
cision, and  hence  a  writ  of  prohibition  will  not 
be  granted  to  restrain  him  from  so  doing. 

In  tlie  matter  of  the  estate  of  John  SulU- 
van.  Application  by  Bdward  Corcoran  and 
others  against  W.  B.  Bell,  Ja^e,  and  others, 
for  writ  of  review.  Granted. 

Piles,  Donworth  &  Howe  and  0.  H.  Far- 
rell,  for  applicants.  J.  J.  McCafferty  and  J. 
W.  Robinson,  for  respondent 

HADLXIT,  J.  This  Is  an  application  for  a 
writ  of  review,  directed  to  the  superior  court 
of  King  county,  and  to  the  Honorable  W.  R. 
Bell,  one  of  the  Judges  thereot  It  Is  asked 
that  certain  orders  directing  payment  of 
money  from  the  estate  of  John  Sullivan,  de- 
ceased, shall  be  reviewed  and  quashed.  The 
application  further  asks  that  the  admlnlatra- 
tor  of  said  estate  and  bis  attorney  shall  be 
required  forthwith  respectively  to  pay  back 
to  said  estate  the  Bums  of  money  paid  to 
them  under  the  terms  of  the  orders  sooght 
to  be  reviewed.  The  affidavit  filed  in  sup- 
port of  the  application  avers  that  Kdward 
Corcoran,  Samuel  H.  Piles,  and  Charles  H. 
Farrell,  as  administrator  of  the  estate  of 
Hannah  O'Caliagban.  deceased,  are  the  par- 
ties beneficially  Interested  In  the  application, 
for  the  following  reasons,  to  wit:  Tbat  said 
John  Sullivan  died  In  the  city  of  Seattle  on 
the  2Bth  day  of  September,  1900;  that  said 
Hannah  O'Caliagban  Is  one  of  the  heirs  and 
next  of  kin  of  said  Sullivan,  and  that  she 
died  in  the  city  of  Cork,  Ireland,  on  or  about 
the  21at  day  of  May,  1904;  that  said  Charles 
H.  Farrell  Is  her  duly  appointed  and  quail- 
fled  administrator;  that  at  the  time  of  her 
death  said  Hannah  O'Caliagban  was  the  own- 
er of  an  undivided  one-fourth  of  the  estate 
of  said  Sullivan:  that  said  Edward  Corcoran 
is  also  one  of  the  heirs  aud  next  of  kin  of 
said  Sullivan;  that  said  Samuel  H.  Plies  Is 
a  grantee  of  said  O'Caliagban  and  Corcoran 
of  au  undivided  half  interest  in  the  said  Sul- 
livan estate.  It  la  further  averred  tbat  on 
the  Ist  day  of  July,  19(M,  the  Honorable  W. 
R.  Bell,  as  Judge  aforesaid,  without  notice  to 
any  one,  and  without  having  acquired  any 
Jurisdiction  in  the  premises,  made  an  order 
directing  Terence  O'Brien,  as  administrator 
of  said  Sullivan  estate,  to  appropriate  out  of 
any  moneys  or  effects  of  the  estate  in  his 
bands,  as  compenKation  in  full  for  his  serv- 
ices as  administrator  from  the  20th  day  of 
December,  1902,  to  the  20th  day  of  Juue. 
1004,  the  sum  of  $0,300,  and  tbat  said  ad- 
ministrator also  pay  to  himself  thereafter 
the  sum  of  $350  per  month  out  of  any  mon- 
eys In  bis  hands  belonging  to  said  estate,  un- 
til the  further  order  of  the  court.  It  is  al- 
leged that  up  to  and  locludlng  January  2, 
1908,  said  administrator  had  been  allowed 
and  paid  on  account  of  his  commissions  as 
administrator  sums  aggregating  $20,074.16, 
and  tbat  the  above-mentioned  order,  direct- 
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Ins  to  pay  blmselt  $6,301^  and  also  $350 
per  month  tberaafter,  Is  for  amomits  In  ad- 
dition to  said  $20,074.16;  that  said  estate  was 
appraised  at  $447,000;  and  that;  outside  of 
a  mcnrtgage  debt  of  $00,000,  1^  Indebtedness 
of  BulliTan  at  the  time  of  his  death  did.  not 
exceed  $1,000.  It  Is  farther  alleged  that  at 
the  same  time  said  conrt  made  the  above- 
mentioned  order  for  the  administrator  to  pay 
himself  said  $6,800,  it  also  ordered  tbe  ad- 
ministrator to  pay  to  JamM  J.  McCafferty, 
as  bis  attorney,  the  sum  of  $1,700  oat  of 
fnnds  of  the  es^te  in  the  hands  of  the  ad- 
ministrator; that  by  said  order  the  court  also 
fixed  the  compensation  of  said  McCafferty 
from  tbe  16fb  day  of  February,  19(^  to  the 
leth  day  of  February,  1004,  at  the  sum  of 
$2,400,  and  credited  upon  said  amount  the 
8um  of  $1,600  theretofore  ordered  paid,  and 
-rrhlcb  was  then  and  is  now  Inmriyed  la  an 
appeal  pending  In  this  court;  that  after  cred- 
iting said  $1,500  there  remained  $000  of  the 
amomit  allowed  as  above  tor  said  one-year 
period;  that  said  order  also  fixed  tbe  com- 
pensatl(m  of  said  McCafferty  from  February 
16.  1004,  to  Jane  16th  of  the  same  year,  at 
$800,  and  directed  it  to  be  pald«  together 
with  said  $900.  making  $1,700,  as  aforesaid; 
that  in  said  order  the  court  also  directed  the 
administrator  to  pay  any  necessary  expenses 
connected  with  the  appeal  from  the  $1,600 
order  above  mentioned;  that  the  order  was 
made  without  notice  to  any  one,  and  these 
applicants  had  no  knowledge  thereof  until 
tbe  13th  day  of  July,  1004.  It  ia  alleged  that 
tbe  order  for  the  payment  of  $1,600  as  at- 
torucy'a  fees  hereinbefore  mentioned,  as  on 
appeal  to  this  court,  was  also  made  withoot 
notice,  and  that,  ff  tiieae  repeated  allowances 
without  notice  to  any  one  continne  to  be 
made,  tiie  estate  wUI  be  finally  plunged  into 
debt,  BO  that  it  will  be  unable  from  its  In- 
come to  meet  tbe  expenses  of  interest  on  said 
$60,000  mortgage,  and  of  taxes  and  ordinary 
repairs.  It  la  also  made  to  appear  by  the 
affidavit  that,  prior  to  the  allowance  of  at- 
torney's fees  to  said  McGafl^erty,  the  firm  of 
Pratt  &  Riddle  was  paid  the  sum  of  $10,000 
from  aatd  estate  on  account  of  fees  as  attor^ 
neys  for  said  administrator.  It  Is  further 
shown  that  the  final  settlement  of  tbe  estate 
is  postponed  on  account  of  pending  litigation 
between  the  persons  claiming  tbe  estate  as 
heirs  and  next  of  kin  of  said  Sullivan,  on 
one  side,  and  one  Marie  Carrau,  on  the  other; 
the  latter  claiming  the  entire  estate  under 
an  alleged  nuncupative  will. 

Upon  presentatton  of  tbe  a^avlt  reciting 
the  above  facts,  tf^ther  with  others  which 
we  think  It  Is  unnecessary  to  repeat  now, 
an  order  was  by  this  court  directed  to  re- 
spondents, requiring  them  to  show  cause 
upon  Jnly  29,  1004.  why  a  writ  of  review 
should  not  be  granted  for  tbe  purpose  of 
efFectlng  a  review  of  the  orders  above  men- 
tioned. At  the  bearing  the  respondents  ar^ 
gued  a  motion  to  discharge  the  order  to  show 
cause,  and  a  demurrer  to  tbe  application,  as 


being  insufficient  It  Is  flie  posAtfon  of  Bte 
applicants  that  the  orders  ore  void,  as  hiT- 
ing  been  made  withoat  Jorlsdlctloii,  tar  V» 
reas<m  that  they  were  made  entirely  a 
parte,  and  without  notice  of  any  Und  to  per- 
sons Intnested  as  distribnttes  €t  tbe  estate. 
The  princ^le  Involved  seems  to  l>e  so  tw&- 
amental  Oat  dtittitm  of  anthorlttea  Is  un- 
necessary.  Indeed,  the  principle  Is  not  oonr 
troverted  by  the  respondenta;  but  they  as- 
sert that,  the  orders  are  merely  interlocu- 
tory, and  are  neither  conclusive  nox  blndiae 
against  the  right  <tf  the  dlstribatees  to  be 
heard  upon  final  settlement  of  tbe  estate. 
The  ordfflB  are,  however,  entered  in  tbe  form 
of  solemn  Judgments  of  the  coort  The? 
show  that  testimony  was  heard;  that  the 
conrt  made  findings  tlut  tiie  amoiintB  wa« 
reasonable^  and  unqualifledfy  commanded 
tiielr  payment   They  bear  no  evidence  that 
they  were  entered  as  mere  Interlocutory  or- 
ders, subject  to  future  review  by  tbe  coon 
upon  a  full  hearii^,  when  all  parties  aboold 
be  before  it  **  1nt»rioeutory'  0n  law)  means 
tbat  which  does  not  decide  tbe  cause  bat 
settles  some  Intervening  matter  relatfng  to 
the  cause."   16  Am.  A  Eng.  Enc.  of  Law  (2d 
Ed.)  1117.   These  orders  purport  to  be  de- 
cisive of  tlie  matters  involved,  and  leave 
nothing  to  be  done  hereafter  in  relation  fa> 
tbe  subject-matter.    The  argument  of  re- 
spondents being  to  the  effect  that  tbe  orden 
are  of  no  binding  force,  for  the  reason  that 
they  may  be  reviewed  at  the  hearing  upon 
final  settlement  of  the  estate,  then  why 
should  they  be  entered  aa  the  deliberate 
Judgments  of  the  court  based  upon  testi- 
mony and  findings  as  to  facta?  In  form  they 
at  least  have  the  appearance  of  having  beoi 
Intended  to  be  final  and  conclusive  as  to  all 
concerned.    Besptrndents  say  that  our  stat- 
utes provide  for  no  notice  whereby  p«w>aB 
Interested  in  an  estate  may  be  brought  Into 
court  for  tbe  hearing  of  matters  of  this  fcfnd. 
except  the  notice  of  final  settlement   If  that 
be  true,  then  it  Is  manifest  the  court  can- 
not acquire  Jurisdiction  to  determine  them 
until  after  such  notice  has  been  given,  un- 
less all  interested  parties  appear  In  response 
to  some  other  kind  of  notice,  and  voluntarily 
submit  to  the  Jurisdiction  of  tbe  court.  Tlie 
effectlveniBBS  of  any  other  kind  of  notice 
served  during  the  course  of  administratioQ 
is  not  now  before  us  for  determination.  But 
In  tbe  absence  of  any  notice  or  of  voluntary 
appearance,  the  orders  In  question  must  tu>* 
der  respondents*  own  theory,  be  wltboot 
force,  and  ther^Sore  void.  If  an  administra- 
tor shall  pay  money  to  himself  for  his  own 
services  pending  the  course  of  adminlstn- 
tion  without  due  bearing  upon  notice,  be 
must  do  so  at  his  peril,  tor  ^  court  esii 
alter  no  orders  or  Judgments  tiiat  will  pro- 
tect blm  until  Uie  interested  parties  are  be- 
fore It  or  until  they  have  been  properly  no- 
tified. If  the  court  assumes  to  act  In  an  ex 
parte  manner,  it  can  amount  to  no  more  Don 
a  mere  advisory  act  and  the  administrator 
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-wbo  pays  money  to  blmselC  In  pnniuuice 
tbereof  must  do  ao  knowlar  that  the  matter 
cannot  be  finally  and  Judicially  determined 
until  all  Interested  penons  are  before  the 
<»nrt,  or  ontu  they  have  been  duly  notffled. 
Tber  same  principle  appllea  to  payments 
made  to  the  admtailBtrator's  attorney.  The 
allowance  tm  attorney's  fees  is  not  made  to 
tbe  attorney,  but  to  the  administrator,  as  a 
necessary  ezpenditnre  Incidental  to  hfs  set- 
tlement of  ^  estote.   There  Is  no  relation 
t>etween  the  administrator's  attorn^  and 
the  estate,  and  he  can  assert  no  claim  against 
tbe  Mtoto  fbc  hla  serrlces,  bnt  the  adminis- 
trator Is  himself  liable  to  a  salt  by  tbe  at- 
torney.  Woenier  on  Amer.  Lav  of  Adm'n 
(2d  Ed.)  I  356:  Anstln  y.  Mnnroe.  47  N.  T. 
S60;  Tucker  t.  Grace  (AA.)  88  S.  W.  580; 
Thomas  t.  Uoore  (Ohio)  30     B.  808;  Henry 
Soperior  Conrt  (Oal.)  29  Pae.  280;  Baaftoet 
T.  Knnkel,  10  ZU.  App.  407.  It  follows  that 
mon^  paid  by  an  administrator  to  his  at- 
torney from  funds  of  the  estate  mnst  also  be 
paid  at  the  peril  of  the  administrator,  mitll 
the  conrt  baa  doly  adjudicated  the  adminis- 
trator's claim  tor  Its  allowance,  aftn  all  In- 
terested parties  haye  had  an  (vpwtunity  to 
be  heard. 

Respondenta  contend  that  the  mden  to 
questl<m  cannot  be  reviewed  under  the  writ 
of  review,'  tor  the  reason  that  the  appllcante 
have  a  remedy  by  ap^eaL  Tbe  aniUcanto  adr 
mlt  that  tb^  have  the  remedy  of  appeal,  but 
tbey  urge  that  It  Is  Inadeauate  to  preserve 
the  fruits  of  the  appeal.  It  wlU  be  remem- 
bered tliat  (me  of  the  orders,  in  addition  to 
directing  tbe  SdmlnlBtoator  to  pay  himself 
outil^t  the  sum  ot  96.800;  also  authorises 
blm  to  pay  to  himself  the  sum  of  |350  each 
month  thereaftw.  It  Is  therefwe  manifest 
that  pending  an  appeal  otlier  sums,  aggregat- 
ing a  large  amount,  would  be  paid  out  It 
would  be  Impracticable  to  estimate  and  fix 
as  upon  a  Judgment  for  tbe  recovery  of 
money  ttie  necessary  amount  for  a  snporse- 
deas  bond  to  cover  tbe  monthly  sums  for  the 
uncertain  time  to  elapse  pendti^  an  ai^>eaL 
The  otb«  order  tavolved  In  this  application, 
In  addition  to  providing  for  tite  payment  of 
81,700  outright  as  attorn^s  fees,  also  di- 
rects the  payment  of  tbe  expaises  of  an  ap- 
peal trtan  a  similar  order  for  $1,500  thweto- 
fore  ordered,  and  which  has  been  hereinbe- 
fore mentioned.  The  appellante  in  that  ap- 
Ileal  (being  the  appUcanta  here)  are  prose* 
cutlng  It  tot  the  purpose  of  saving  that 
money  to  the  estote,  and  it  Is  difficult  to  un- 
derstand iQion  what  thetny  tbe  administra- 
tor is  Interested  to  paylnft  out  funds  of  the 
estote  to  defeat  that  appeal.  In  any  event, 
howevo-,  the  order  directe  the  payment  of 
an  Indefinite  amonnt  tar  that  purpose.  The 
same  difflenlty  therefore  ezlate  as  to  a  sn- 
ptfsedras  bond  in  the  event  of  an  appeal  as 
to  the  case  of  the  other  order.  McH^over,  It 
Is  made  to  vpear  to  the  application  that  the 
same  court  has  heretofore  refused  to  flz  an 
aoionnt  fOr  a  supersedeas  bond  to  tbe  ai^ 


peal  from  the  snld  $1,500  order,  and  also  de- 
clined to  recognise  as  a  supersedeas  a  bond 
to  ample  amount  whidi  was  filed.  The  or- 
ders here  Involve  tibe  same  i^lnclple  as  the 
othtf ,  and,  since  It  Is  the  thewy  of  the  conrt 
that  such  orders  may  not  be  superseded.  It 
appears  that  an  appeal  will  not  be  adequate 
to  presore  the  firulte  thereof.  In  any  event, 
it  would  seem  that,  to  ^ect  a  stsy  of  pro- 
ceedings, resort  to  tbe  appellate  conrt  would 
first  be  necessary,  to  or&ee  to  determine  If  a 
supersedeas  bond  should  be  recognized 
the  Imrer  court,  and  meantime  tbe  fruite  of 
the  appeal  would  be  unprotected.  There- 
fore, under  all  the  drcumstonces,  we  believe 
the  appllcante  are  mtltled  to  mdapt  tbe  more 
direct  method,  and  have  tbe  matter  exam- 
ined under  the  writ  of  review,  as  the  only 
speedy  and  adequate  remedy.  In  State  » 
roL  Smith  t.  Snp»lor  Court,  26  Wash.  278. 
06  Paa  883,  this  court  said:  "This  court 
baa  held,  to  a  long  line  of  recent  cases,  that 
the  extraordinary  write  of  certiorari,  prohi- 
bition, and  mandamus  will  not  Issue  to  cor- 
rect tlie  action  nt  the  superior  court  when 
t]»  court  Is  acting  erroneously,  either  with 
or  without  Jurisdiction,  but  always  with  the 
provision  that  there  Is  an  adequate  remedy 
by  an>eal.  This  adequate  remedy  has  not 
been  constrtied  to  be  as  speedy  a  remedy  as 
the  remedy  by  extraordinary  writ  might  be, 
but  a  remedy  which  i^eeerves  the  fruits  of 
the  appeal  when  iron.  In  other  words,  the 
stotus  quo  of  the  parties  litigant  must  be 
preserved,  and,  If  awaiting  the  result  of 
an  appeal  the  ftulte  of  the  litigation  would 
be  tost,  tbe  remedy  has  not  been  coiMldered 
an  adequate  remedy."  It  is  true  the  court 
to  that  case  vnis  dealing  wlUi  tbe  question 
of  ttw  right  ot  a  street  railway  company  to 
erect  a  treetle  to  a  street,  which  might  have 
the  effect  to  damage  the  property  of  an  abut- 
ting owner;  and  It  was  held  that  be  was 
entitled  to  have  tbe  damage  ascertained  be- 
Crare  the  structure  was  built,  to  order  tlut 
his  property  mi^t  not  be  tek^  or  damaged 
without  due  process  of  law.  A  bond  for  tbe 
protectlMi  of  the  property  owner  had  been 
recognized  the  lower  court,  but  this  conrt 
said:  "The  protection  to  the  owner  of  the 
property  is  not  the  protection  guarantied  by 
a  bond  up<Hi  vbicb  suit  would  have  to  be  in- 
stituted, and  tbe  party  subjected  to  all  the 
delays  and  dangers  inddent  to  a  lawsuit 
wltb  tbe  possibility  of  bondsmen  becoming 
Insolvent,  nor  any  othw  compensation  that  Is 
coupled  with  doubtful  resulte,  vaations.  or 
delays.**  The  principle  there  discussed  Is 
analogous  to  the  one  tovolved  here.  The 
funds  of  this  estate  are  the  property  of  tbe 
distributees,  consisting,  as  they  do,  of  the 
rentals  of  real  estate,  and  they  are  entitled 
to  be  protected  therein  as  they  would  be  in 
the  real  estate  Itself.  In  Kmger's  Estate, 
fiS  Pae.  1056.  the  Supreme  Court  of  Califor- 
nia said:  "An  order  for  tbe  payment  of 
money,  by  which  the  property  of  the  heirs, 
legatees,  and  devisees  Is  to  be  tak^  fn»n 
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them,  cannot  be  made  wltbont  notice  and  an 
opportunity  to  them  to  be  beard.  It  cannot 
require  the  citation  of  antborlty  In  support 
of  the  proposition  that  one  may  not  be  thns 
deprive^  of  hla  property  vlthoat  process  of 
law." 

It  Is  also  contended  that  the  applicants  have 
no  Btandlng  her^  toe  the  reason  that  It  haa 
not  been  estabUsbed  that  tb^  are  heirs  of 
the  estate.  The  application,  howerer,  states 
fliat  they  are  such,  and  also  that  litigation 
Is  pending  between  them  and  one  Marie  Oar- 
ran,  who  claims  the  entire  estate,  as  afore- 
said. It  therefore  appears  that  the  appli- 
cants not  only  claim  to  be  the  h^rs,  but 
that  they  are  proceeding  In  an  orderly  man- 
ner to  establish  their  title  to  the  funds  of 
the  estate.  As  orderly  claimants  of  the  es- 
tate. It  cannot  be  the  law  that  pending  the 
resistance  to  their  claim  they  hare  no  right 
to  be  heard  as  to  the  disposition  that  shall 
be  made  of  the  fttnds  by  the  custodian  there- 
of. In  that  event  It  would  be  possible  for 
the  entire  estate  to  be  dissipated  btfore  tbeir 
rlgbte  could  be  Anally  adjudicated.  Under 
the  Btetute  of  1895  (Session  Iawi  at  that 
year.  p.  197,  c  105).  the  title  to  lands,  or  any 
Interest  therein,  vests  Immedlatdy  In  the 
heirs.  See,  also^  Qrlffln  t.  Warburttm,  23 
Wash.  2Slf  02  Pac.  769;  Anmd  t.  Scandl- 
navlan-Amerlcan  Bank,  27  Wash.  16,  67  Pac 
864.  Since  the  tltie  veete  In  the  heir  at  the 
tUne  of  the  decedent's  death,  he  Is  entitled 
thenceforth  to  be  heard  as  to  the  disposition 
of  the  estate,  and  the  mere  fact  that  a  re- 
sistance to  bis  claim  of  heirship  may  exist 
does  not  d^lve  him  of  such  rli^t  The  ad- 
ministrator who  seeks  to  pay  out  the  funds 
of  the  estete  for  his  own  and  counsel's  serv- 
ices must  recognbse  the  right  to  be  heard  on 
the  part  of  all  claimants  as  heirs  or  devisees 
who  proceed  In  a  regular  way  mitll  conflict* 
Ing  claims  have  been  finally  adjadlcated.  It 
follows  from  the  foregoing  that  the  respond- 
ents' demurrer  to  tbe  application  for  a  writ 
of  review,  and  their  motion  to  be  discharged 
thereon,  must  be  overruled. 

The  answers  and  affidavits  of  the  respond- 
ents, we  think,  present  no  sufflclcnt  addition- 
al reasons  why  the  orders  discussed  shall  not 
now  be  reviewed.  Therefore,  Inasmuch  as 
the  orders  are  void,  they  should  be  quashed, 
and  It  Is  now  ordered  that  they  be  quashed 
of  record.  It  follows  from  what  has  been 
said  that  the  administrator  must  return  to 
the  funds  of  the  estate  any  moneys  he  may 
have  paid  out  under  claim  of  authority  from 
said  wdei's.  This  not  only  Includes  money 
paid  to  himself,  but  nlso  any  paid  to  his  at- 
torney. The  applicants  ask  that  Mr.  Me- 
Oafferty,  as  the  admlulstrator's  counsel,  be 
by  this  court  directed  to  return  to  the  estate 
any  money  received  by  him  from  the  admin- 
istrator under  claim  of  authority  from  said 
orders;  but,  as  we  have  hereinbefore  seen, 
the  attorney  sustains  no  relation  to  the  es- 
tate, and  is  not  a  party  thereto.  The  ad- 
ministrator is  the  party  before  tlie  court  who 


must  account  for  the  funds  of  tbe  e«tit& 
Tbe  adjustment  (rf  the  amount  of  atttmu^t 
ten  that  shall  be  paid  la  a  matter  of  agree- 
ment lietween  talm  and  his  attorney-  But  If 
paid  from  funds  of  tbe  estete,  he  must  know 
that  he  cannot  be  protected  In  Its  dl^nrse- 
ment  until  tbe  court  has  ordered  It  paid 
after  a  hearing,  with  Interested  partlea  be- 
fcffe  the  court  dtber  by  notice  or  otberwise. 
We  therefore  decline  to  make  any  order  di- 
rected to  Hr.  UcCaCFerty,  but  leave  liim  and 
the  administrator  to  adjust  their  own  af- 
fairs. It  Is,  bowevCT,  now  ordered  tbat  Mr. 
O'Brien,  tbe  administrate,  shall  retnni  to 
the  funds  of  the  estete  all  mtm^ya  paid  out 
by  him  under  said  so-called  orders. 

The  appllcante  also  ask  that  a  writ  of 
iwohibltlon  ^11  Issue,  enjoining  tbe  lower 
court  from  making  farther  orders  for  the 
disbursement  of  the  funds  of  said  estate 
without  due  notice.  We  shall  not  ossnme 
that  a  snpoior  Ju^  will  make  snch  orders 
without  notice,  or  without  the  parties  being 
voluntarily  before  him,  in  the  face  of  what 
baa  been  said  in  tills  oplnltm.  The  applica- 
tion for  prohibition  Is  therefm  d«iled,  but 
the  review  Is  granted,  and  the  matters  re- 
viewed as  hereinbefore  stated.  The  lower 
court  is  directed  to  proceed  in  axxonlnit'-e 
with  this  opinion. 

FULLERTON,  O.  J.,  and  MOUNT,  DUN- 
'  BAB,  and  ANDERS,  JJ.,  concur. 


HINTEB  V.  OOSB  et  aL 
(Supreme  Court  of  Wyoming.  Dec  27,  19(M.> 

TBBBPABB— PLEADING— irOUBKRINa  PAKa- 
OBArnS— DEIIU  BREB. 

1.  Where,  In  an  action  for  trespass,  plaintiff 
alleged  ttiat  defendants  nnlawfaily  caused  a 
large  tiand  of  slieep  owned  by  them  to  be  takeu 
on  plaintiff's  land,  and  continaed  to  feed  them 
thereon  until  the  Innds  were  depastured,  eta* 
the  petition  stated  but  a  single  cause  of  action 
against  ail  tbe  defendants  jomtly. 

2.  Where  a  petition  stated  but  a  single  cause 
of  action,  the  fact  that  the  pleader  unnecesea- 
rilj  numbered  the  different  paragraphs  did  not 
render  the  petition  objectionable  on  demurrer. 

3.  Wliere  plaintiff  alleged  that  he  bad  a  legal 
estate  in  certain  land,  and  that  on  a  certain 
day  defendants  wrongfully  caused  a  lai^  band 
of  sheep  owned  by  them  to  he  driven  apon  tbe 
land  and  depasture  the  same,  tbe  petition  stat- 
ed a  sufhcient  cause  of  action  for  trespaiis. 

Error  to  District  Court,  Weston  County; 
Joseph  Jj.  Stotts.  Judge. 

Action  by  J.  C.  Mlnter  against  P.  S.  Gose 
and  others.  From  a  Judgment  In.  favor  of 
defendants,  plaintiff  brloga  error.  Re^-ersed. 

M.  B.  Camplln,  for  plalntifT  In  error. 

POTTER,  J.  In  this  case  the  defendants 
demurred  to  the  petition  on  the  grounds  that 
it  does  not  state  facts  BuHlcient  to  constitute 
a  cause  of  action,  and  that  separate  causes 
of  action  against  several  defendants  are  Im 
properly  joined.  The  donurrer  was  sus- 
tained, and  the  ruling  excepted  to.  There- 
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upon  the  plaintiff  decltned  to  plead  farther, 
omd  itood  on  lila  petition,  and  Judgment  wan 
entered  In  fftTor  of  defendants,  dlsmlsBlng 
tbe  petition,  and  awarding  defendants  tbelr 
coats.  Tbe  plalntUt  proeecntes  errw. 

The  action  la  <nie  for  damagea  ft>r  trespaas 
on  realty.    The  petition,  after  atating  the 
-venue  and  title  of  tibe  case,  la  aa  follows: 
"Gomes  now  the  plaintiff,     bla  attorney.  M. 
S.  Campltn.  and  for  cause  of  actkm  against 
the  defendants  respectfully  represents  to  flw 
court:  First  That  at  the  time  o£  the  fil- 
ing of  this  petition,  and  at  all  times  and 
dates  hereinafter  named,  the  plaintiff  Is  and 
was  the  own^  and  in  possession  of  and  en- 
titled to  the  possession  of  the  fttUowIng  de- 
scribed lands,  attoated  In  the  county  of 
Weston,  state  of  Wyoming,  to  wit :  Tbe  west 
l^j  of  the  northwest  ^.  and  tlie  west  ^  of 
the  southwest  %  of  section  2,  township  47 
north,  of  range  68  west,  and  baa  at  the  time 
of  the  fllliv  of  this  petition,  and  at  all  times 
and  dates  hereinafter  mentioned,  had  a  le- 
gal estate  thereon.   Second.  That  during  all 
the  time  hereinafter  mentioned  large  crops 
of  grass  and  berbage  ware  growing  and  ex- 
isting on  tlie  said  lands,  Iqr  reason  of  which 
tbe  same  was  espedally  adapted  for  tbe 
purpose  of  f^lng,  keeping,  and  grazing  live 
stock ;  and  by  reasm  thereof  tlw  said  landa 
were  especially  valuable  and  nsdSiI  to  the 
plalntlfl  for  stodi  gnt^ng  purposes.  Third. 
That  on  or  shout  the  20th  day  of  Norember. 
1903,  the  said  defendants  unlawfully,  wrong- 
fully, and  In  TloUtlon  of  the  rigbta  of  said 
plalntlfl  caused  to  be  taken  a  large  band  of 
afae^,  owned  and  controlled  by  said  defoid- 
anta,  upon  said  lands,  and  xij/on  and  over 
all  the  same,  and  continued  said  band  of 
sheep  upon  said  lands,  feeding  and  gracing 
the  same  thereon,  until  said  landa  were  de- 
pastured, and  the  grasaes  and  herbage  there- 
im  wholly  trod  down,  deatn^ed,  and  con- 
sumed; and  the  said  grasses  and  hwbi^ 
thereon  ate  off  by  >aid  sheep  of  the  aaid  de- 
fendants. Fourth.  That  the  plaintiff  is,  and 
was  at  the  time  aforesaid,  the  owner  of  and 
was  engaged  in  tlie  abeep  business,  and  that 
tbe  h^bage  and  grasses  i^on  aald  lands 
were  especially  raorved  by  the  plaintiff  fw 
tlK  purpose  of  graaing  bis  stock  thereon 
during  the, fall  and  winter;  ukd  that  by 
reason  of  the  said  acts  of  said  deftadants 
tbe  plaintiff  lias  been  wholly  deprived  of  tbe 
said  pastures  and  grasses  upon  said  lands 
tor  tbe  purposes  aforesaid;  and  by  reason 
of  Ow  said  unlawful  acts  by  said  defendants 
the  plalntlfl  has  been  put  to  great  damage, 
loss,  and  injury  by  reason  of  having  to  pro- 
vide graslng  and  feed  for  bla  stock  else- 
where, and  to  buy  feed  therefor.  Fifth. 
That  by  reason  of  tbe  facts  and  premises 
hereinabove  set  fbrtti  the  plaintiff  has  been 
damaged  in  fhd  sum  of  five  hundred  dollara. 
Wherefore  tbe  plaintiff  prayR  Judgment  that 
he  do  have  and  recover  from  the  said  de- 
fendants the  sum  of  five  hundred  dollars, 
irith  Interest  thereon  at  the  legal  rate  vt 


eight  per  ceat  per  annum.  Us  damages  as 
aforesaid  sustained,  and  for  the  costs  of 
this  action."  No  brief  has  been  filed  on  be- 
half of  defdndanta  in  error,  and  hence  we 
are  not  advised  as  to  the  supposed  objec- 
tions to  tbe  petition  other  than  by  the  ahow- 
ing  of  tbe  donurrer  itself.  The  defendants 
are  Jointly  auad,  but  It  la  not  perceived  that 
aerate  causes  of  action  agahist  several  de- 
fendants are  Improperly  Joined.  There  Is 
but  one  cause  of  action  stoted.  21  Ency.  PI. 
A  Pr.  806L  Tlie  numbering  employed  in  the 
petitim  Is  evidoitly  to  distinguish  the  para- 
graphs of  the  same  cause  of  action,  aud 
not  to  tieparate  different  causes  of  action; 
and,  althou^  unnecessary  under  our  prac- 
tice, tbe  petition  is  not  fOr  that  reason  ob- 
jectionable on  demurrer.  The  effect  of  tbe 
allegations  la  to  diargs  ttie  dtfendants  Join^ 
ly  with  the  commlssfam  of  flie  same  alleged 
trespass.  We  think  the  petition  states  a 
good  cause  of  action  In  tresiMun.  2  Water- 
man on  Trespass,  f  9D6;  Johns  v.  Schmidt 
(Kan.)  4  Pac.  872 ;  Grlflln  v.  Gilbert,  28  Conn. 
493;  2  Bates,  PI.  764-771;  Casey  v.  Ma- 
son, 8  Okl.  676,  59  Pac.  262;  Larkln  v.  Tay- 
lor, 5  Kan.  488;  Fitqutrick  v.  Oebhart, 
7  Kan.  85;  21  Ency.  PI.  ft  Pr.  817-826; 
Renshaw  v.  Llc^  60  Ma  868;  Ijelhy  v. 
Ashland  Lumbering  Co..  49  Wis.  166.  6  N. 
W.  471 ;  Ameam  v.  Spawn.  2  8.  D.  269,  49 
M.  W.  1066,  89  Am.  8t  Rep.  788;  Ham- 
montree  v.  Huber,  89  Ho.  Atip.  826 ;  Herritt 
T.  Hill  (OaL)  87  Pac.  898;  Rowland  r.  Row- 
land, 8  Ohio,  40;  Gowenhoven  v.  Brooklyn, 
88  Barb.  9.  The  court  tiierefOre  eired  in 
sustaining  tbe  demurrer. 

The  Judgment  will  he  reversed,  and  the 
cause  remanded  to  tin  district  court,  with  di- 
rections to  vacate  its  Judgmoit  and  ordw 
sustaining  the  demurrer,  and  enter  an  order 
overruling  tbe  demurrer,  and  for  fnrtlm'  pro- 
ceedings according  to  law.. 

CORN,  C  J.,  concurs. 


MERCED  BANK  et  al.  v.  PRICE  et  al. 
(8.  F.  8.218.) 

(Supreme  Court  of  California.   Nov.  28,  1904.) 

TBIAIr— DISHraSAZr—UOBia. 

1.  A  complaint  In  a  salt  to  foreclose  a  mort- 

gagt  was  fifed  in  1898,  and  defendants  answered 
m  1890.  In  June,  1900,  the  complaint  was 
attiended  by  stipulation.  In  July,  1901,  defend- 
ants moved  to  dismiss  for  want  of  prosecution. 
In  opposition  to  the  motion,  It  was  shown  by 
affidavits  that  pending  tbe  suit  Degotiations  for 
a  settlement  were  entered  Into,  and  continued 
&om  time  to  time  ontil  October,  1900 ;  that  it 
was  necessary  to  obtain  the  consent  of  a  pledgee 
to  a  settlement:  that  in  October,  1900,  the 
pledgee  became  the  absolute  .owner  of  the  mort- 
gage, and  thereafter  sought  to  procure  a  settle- 
ment; that  defendants  nevtr  asked  that  the 
action  be  tried.  The  answer  of  defendants  did 
not  deny  the  execution  of  the  mortgage,  nor 
aver  payment,  bat  all^d  that  tbe  mortgage 
bad  been  transferred.  Hebf,  that  It  was  error 
to  dismiss  the  canse  for  laches ;  defoidants  hav- 
ing shown  no  defense  to  the  aetlon. 
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In  Bank.  Appeal  from  Superior  Court, 
iilaripoaa  Countr;  John  M.  Corcoran,  Judge. 

Action  by  the  Merced  Bank  and  another 
ugalnst  James  D.  Price  and  others.  From  a 
judgment  of  dismissal  entered  on  motion  of 
defendants,  plalntlfts  appeaL  Reversed. 

J.  W.  Knts  and  F.  H.  Qonld.  for  appel- 
lantB.  '  J,  F.  Feck  and  J.  F.  McSvaln,  far  n- 
Bpondenta. 

VAN  DTKB,  J.  This  Is  an  appeal  from 

the  Judgment  dismissing  the  action  upon  the 
application  of  the  defendants.  The  ground 
upon  which  the  dismissal  was  made,  aa  stat- 
ed In  the  notice  of  motion,  and  also  In  the 
order  of  the  court  granting  the  same,  was 
that  the  plalntlfF  Merced  Bank  bad  neglected 
to  prosecute  the  same  with  diligence,  and 
that  It  had  abandoned  said  canse.  The  ac- 
tion la  upon  a  promissory  note,  and  to  fore- 
close a  mortgage  securing  the  same.  The 
note  was  executed  by  defendants  James  D. 
Price,  Jeff  0.  Price,  Thomas  Price,  and 
Geo^e  Price,  In  the  sum  of  96,600,  and  made 
payable  to  the  Meixed  Bank  or  order;  and 
the  mortgage  to  secure  the  same  was  execut- 
ed by  the  makers  of  the  note,  and.  In  addition 
thereto,  Nettle  L.  Price  and  Mary  Wilson, 
also  part  owners  of  the  real  estate  covered 
by  the  mortgage.  The  complaint  In  the  ac- 
tion was  filed  September  SO.  1898,  and  sum- 
mons thereon  Issued  and  returned  within  a 
year,  and  all  the  defendants  answered  Sep- 
tember 25,  1899.  June  8, 1900.  by  stIpalaUon 
of  all  parties,  the  complaint  was  amended  as 
to  the  description  of  the  property  embraced 
in  the  mortgage,  and  it  was  also  stipulated 
that  the  answer  of  defendants  to  the  original 
complaint  might  stand  as  an  anayret  to  the 
amended  complaint.  This  stipulation  was 
filed  and  an  order  made  accordingly  June  11* 
1900.  The  notice  of  motion  to  dismiss  for 
failure  to  prosecute  was  made,  and  filed  July 
26,  1901.  Monday,  August  12th,  was  noticed 
as  the  day  set  for  hearing  said  motion;  and 
In  the  meantime,  on  August  7th,  a  stipulation 
was  prepared  on  the  part  of  plaintiff's  attor- 
ney, who  was  also  the  attorney  of  Sophie  A. 
Ivett,  who  was  then  the  owner  and  holder 
of  the  note  and  mortgage,  to  have  said  Ivett 
aubatituted  in  place  of  the  original  plaintiff, 
and  to  allow  the  action  to  proceed  in  lier 
name,  and  that  the  said  action  might  be  tried 
tm  September  8d  following,  or  aa  soon  there- 
after as  counsel  and  the  court  could  hear  the 
same.  Defendants'  attorneys  declined  to 
sign  this  stipulation.  The  bearing  of  the 
motion  to  dismiss,  however,  was  continued 
until  October  Ist  On  the  hearing  J.  W. 
Knox  submitted  his  affidavit  on  behalf  of  the 
Merced  Bank  and  Sophie  A.  Ivett.  In  his 
aflldavit  It  is  set  forth  that  the  note  and 
mortgage  were  pled^^cd  by  said  bank  to  So- 
phie A.  Ivett  as  collateral  security  for  cer- 
tain moneys  due  from  said  bank  to  her, 
which  said  pledge  was  in  writing,  but  not  're- 
corded; that  said  note  and  mortgage  re- 
mained 80  pledged  until  October  2,  1900,  at 


which  time^  upcm  full  settlement  between 
said  ban^i  and  said  Sophie  A.  Ivett,  and  aa 
part  payment  of  the  snm  then  due  her  from 
said  bank,  the  bank  sold,  assigned,  and  trans- 
fen-ed  absolutely  to  her  the  said  note  and 
mortgage  in  suit;  and  that  the  same  had  then 
become  the  propei-ty  of  said  Sophie  A.  Iveti. 
He  further  states  In  said  affldarit  that,  after 
the  answer  of  the  defendants  was  filed,  ue- 
gotlatlons  were  entered  into  between  the  par- 
ties to  the  action  for  settlement  of  tbe  same, 
which  continued,  off  and  on,  until  October  2. 
1900,  and  that,  by  reason  of  the  &ct  that  the 
said  note  and  mortgage  sued  on  were  pledged 
I  to  said  Sophie  A.  Ivett,  It  became  necessary 
:  on  the  part  of  the  original  plaintiff  to  get  her 
I  consent  to  a  settlement  of  said  suit  tor  any 
i  less  sum  than  the  full  amount  due  on  said 
note  and  mortgage.   It  Is  further  stated  in 
said  atfidavit  that  the  defendants  never  at 
auy  time  asked  that  said  action  be  set  down 
for  trial,  or  attempted  to  have  said  action 
set  down  for  trial.   The  affidavit  of  said 
Sophie  A.  Ivett  was  also  filed  on  said  bearing. 
In  this  affidavit  the  afiiant  states  that  she 
has  been  anxious  at  all  times  since  October 
2,  1800,  to  have  said  suit  compromised,  set- 
tled, or  tried,  and  disposed  of,  and  has  used 
every  reasonable  effort  In  her  power  to  ac- 
complish the  same  without  sacrificing  ber 
rights  in  the  matter,  and  is  now  anxious  to 
have  the  said  suit  tried  and  disposed  of  at 
once,  and  hereby  asks  that  an  order  be  made 
by  this  court  allowing  said  suit  to  continue 
In  the  name  of  the  plaintiff  for  the  use  and 
ben^t  of  said  affiant,  Sophie  A.  Ivett,  sbe 
now  being  the  owner  and  holder  of  the  note 
and  mortgage  sued  on  In  said  action,  or  that 
said  Sophie  A.  Ivett  may  be  substituted  as 
plaintiff  in  said  action,  and  that  prior  to  said 
October  2,  1900,  she  simply  held  said  note 
and  mortgage  as  a  pledge. 

The  facts  set  forth  in  these  affidavits  with 
reference  to  the  assignment  of  the  note  and 
mortgage  by  tbe  Merced  Bank  way  of 
pledge,  merely,  in  the  first  Instance,  and  that 
the  same  were  not  assigned  absolutely  untU 
a  short  time  before  the  motion  on  the  part 
of  the  defendants  to  dismiss  the  action,  are 
not  controverted  on  the  part  of  the  defend- 
ants. It  is  claimed,  however,  by  defendants' 
counsel,  that  these  facts  merely  raise  an  Is- 
sue with  the  answer  filed  by  defendants,  and 
It  is  contended  that  such  Issue  raised  by  the 
pleadings  cannot  be  tried  upon  affidavits. 
The  answer,  however,  entirely  falls  to  raise 
any  issue  In  reference  to  the  merits  of  flie 
action.  It  does  not  deny  the  execution  of 
the  note  and  mortgage  or  aver  paymait 
thereof,  or  questi<»i  the  amount  alleged,to  be 
due  thereon,  as  set  forth  In  the  complaint. 
I  It  merely  denies  that  the  amount  claimed  as 
attorney's  fee  is  a  reasonable  sum  to  be  al- 
lowed, but  alleges,  on  the  contrary,  that  $100 
Is  a  sufficient  sum  to  be  allowed  aa  attorney's 
fee.  It  also  avers  that,  before  the  action 
was. brought,  the  plaintiff  Metced  Bank  had 
i  assigned  and  delivered  the  nqte  and  moct- 
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gage  to  one  S.  A.  Irett,  as  administrator  of 
the  estate  of  J.  L.  Ivett.  deceased,  and  al- 
leges tbat  certain  probate  proceedings  in  said 
estate  resulted  in  vesting  the  absolnte  owner- 
ship of  the  note  and  mortgage  In  said  S.  A. 
iTtrtt  It  further  avers  that  prior  to  the  fil- 
ing of  the  complaint  the  not«  and  mortgage 
had  been  indorsed,  assigned,  and  transferred 
to  the  Bank  of  British  Columbia,  and  that 
thereafter  the  same  had  been  assigned  and 
transferred  to  S.  A.  Ivett  None  of  the  ma- 
terial allegations  of  the  complaint  having 
been  controverted  by  the  answer,  for  the  pur- 
pose of  the  action  they  are  deemed  to  be 
true,  and  the  auctions  in  reference  to  the 
assignment  are  in  the  nature  of  new  matt^ 
In  avoidance  of  the  action,  and  are  deemed 
controverted  by  the  opposite  party.  Code 
Civ.  Proc.  S  462.  The  burden  of  proving 
these  matters  in  avoidance,  therefore,  vnis  on 
the  defendants.  At  the  hearing  of  the  mo* 
tion  to  dismiss,  tb^e  was  au  affirmative 
showing  on  the  part  <rf  the  plalntlfE,  which 
was  not  controvorted,  tiiat  the  action  was 
properly  brought  and  continued  up  to  that 
time,  and  that  upon  the  aroUcat^on  of  So- 
phie A.  Ivett.  who  had  become  the  absolute 
owner  of  the  note  and  mortgage,  a  substitu- 
tion of  the  party  plaintiffs  should  have  been 
granted,  and  the  action  allowed  to  proceed 
as  requested. 

The  order  dismissing  the  action  was  based 
solely  upon  the  ground  of  failure  to  prose- 
cute, and  not  for  any  of  the  causes  enumer- 
ated in  the  Code.  Nor  could  it  well  have 
been,  as  the  service  and  return  and  appear- 
ance of  the  defendants,  and  other  proceed- 
logs,  were  all  with  In  the  time  required  by 
the  Code.  Concedlug  the  power  of  the  court 
In  a  proper  case  to  dismiss  a  cause  for  laches, 
there  was  an  abuse  of  discretl<m  In  the  case 
at  bar  In  ^erclalng  tbat  power  In  favor  of 
these  defendants,  who,  as  shown,  had  no  de- 
fense whatever  to  the  action  upon  the  mer- 
its. Herman  v.  Pacific  Mfg.  Co.,  131  Cal. 
210,  63  Pac.  844. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  proceed  In  the  case  as 
ber^  suggested. 

We  concur:  SHAW,  J.;  ANGBLLOTTI. 
J.;  LORIGAN,  J.;  HBNSHAW,  J.;  McFAR- 
LAND,  J. 


WALL  V.  BOARD  OF  DIRECTORS  OF 
DEAF,  DUMB,  AND  BLIND  ASYLUM 
et  al.    (S.  F.  3,109.) 

(Suprema  Court  of  California.    Nov.  26,  1904.) 

ABTLinC— POWIIBS  —  BKlfOVAIi  Of  PHTSICIAR — 
BTATUTBS— CONBTBUCnOM — **TBACIIEB  OB  EM- 
PL0T£"— EJUSDBM  GENEBIH— FBEBUHFTZONS. 

1.  The  by-laws  of  a  state  asylum  can  coofer 
no  grcdtcr  power  on  the  iDstitution  tban  tbe 
statute  under  which  it  is  organized  gives  it. 

2.  In  a  proceeding  to  teet  the  validity  of  an 
order  of  the  board  of  directors  of  the  State 


Deaf,  Dumb,  and  Blind  Asylum  to  declare  the 
office  of  physician  thereof  vacant  before  the  ex- 

giration  of  plaintiff's  term,  a  finding  tbat  the 
y-lawB  of  the  institutjon  had  been  repealed 
previous  to  plaiotiffB  election  makes  tbe  fact 
that  plaintis's  election  did  not  take  place  on 
tbe  day  prescribed  iu  the  by-laws  immaterial  on 
tbe  question  of  tbe  legality  of  plaintiCf'a  election. 

3.  TJnder  Code  Civ.  Proc.  \  1963,  subd.  15, 
declaring  it  to  be  a  disputable  presumption  that 
official  duty  has  been  regularly  performed,  the 
fact  that  an  order  of  repeal  of  the  by-laws  of  a 
state  institution  was  not  passed  by  unanimous 
vote  does  not  interfere  with  the  correctness  of 
a  finding  that  the  repeal  was  regular,  in  the 
absence  of  evidence  to  the  contrary. 

4.  PoL  Code,  i  2255,  provides  tbat  tbe  board 
of  directors  of  the  State  Deaf.  DunO),  and  Blind 
Asylum  shall  have  power:  "(2)  To  elect  the 
principal  teacher ;  13)  to  elect  a  treasurer ; 
•  •  •  (4)  to  elect  a  physician  for  tbe  asylum 
for  the  term  of  two  years,  who  shall  not  be  a 
member  of  the  board  of  directors;  (5)  to  re- 
move at  pleasure  any  teacher  or  employee;  (6) 
to  fix  the  compensation  of  teacbers  and  em- 
ployees." Beld,  that  the  t>oard  has  no  power, 
notwithstanding  subdivision  5,  to  remove  tbe 
physician  before  the  end  of  the  term  for  which 
he  has  been  elected. 

5.  Under  direct  provisions  of  Pen.  Code,  {  772, 
an  officer  neglectins  or  refusing  to^  perform  his 
official  duties  may  be  deprived  of  his  office;  and 
hence  a  contention  that  unless  the  physician  of 
the  State  Deaf,  Dumb,  and  Blind  Asylum  Is 
included  in  PoL  Code.  {  2265,  subd.  5.  empower- 
ing tbe  board  of  directors  of  the  State  Deaf, 
Dumb,  and  Blind  Asylum  to  remove  at  pleasure 
any  teacher  or  employd^  there  Is  no  provision 
for  his  removal.  Is  untenable. 

Oommiarioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty; John  Slliwortli,  Judge. 

Action  by  B.  P.  Wall  against  the  board 
of  directors  ot  the  Deat  Dumb,  and  Blind 
Asylum  of  the  State  of  California  and  oth- 
ers. From  a  judgment  for  plaintiff,  defend- 
ants appeal  AfiQnned. 

A.  A.  Moore  and  EL  Nuatiatuner,  for  ap- 
pellants. Wbitworth  &  Shurtleff  and 
Oharlea  A.  Shurtlel^  for  reopondent. 

SailTH,  O.  Tbe  plaintifr  was  elected  by 
the  defendant.  June  2,  1899,  to  serve  as  phy- 
sician of  the  institution  for  a  term  of  two 
years  from  and  after  April  2,  1899,  at  a  sal- 
ary of  $1,200  per  year;  but  by  an  order  of 
the  board  of  date  September  29,  1899,  the 
ofi3ce  was  declared  vacant,  and  another  phy- 
sician appointed.  This  proceeding  was  com- 
menced to  test  the  validity  of  the  latter  or- 
der, which  In  tbe  court  below  was  adjudged 
to  be  void.  The  appeal  is  from  the  judg- 
ment. There  is  a  bill  of  exceptions  in  the 
record,  on  which  It  Is  claimed  that,  in  cer- 
tain particulars  to  be  adverted  to,  the  evi- 
dence was  insufficient  to  justify  the  find- 
ings. The  points  urged  by  the  appellant 
are  (1)  that,  under  the  by-laws  of  the  board, 
it  had  the  power  to  remove  any  oflicer  or 
employe  at  will;  (2)  that  it  had  the  power 
to  remove  the  plaintiff  under  the  provisions 
of  section  2255  of  the  Political  Code,  pre- 
scribing the  powers  and  duties  of  the  board; 
and  (3)  that  the  plaintiff  was  not  legally 
elected.  But  of  these,  the  first  la  manifest- 
ly untenable,  for  if,  under  the  statute,  the 
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board  had  no  power  to  remoTe  the  plalntUT. 

It  could  not  confer  such  power  on  Itself  by 
Its  by-Iawa.  And  with  regard  to  the  third, 
it  Is  equally  clear  that,  on  the  evidence  pro> 
duced,  the  court  was  justified  in  finding  that 
the  plaintiff  was  legally  elected.  The  record 
of  his  election  Is  set  out  in  defendant's  an- 
swer, and  if  it  be  true  that  the  election  did 
not  take  place  on  the  day  prescribed  by  the 
by-laws,  as  is  claimed  by  appellant,  the  fact 
would  be  Immaterial,  If  the  by-laws  had  been 
previously  repealed;  and  that  such  is  the 
case  is  eipreasly  found  by  the  court,  and  we 
think  on  sufficient  evidence.  It  is,  indeed, 
objected  that  the  order  of  repeal  was  not 
passed  by  unanimous  vote,  which  Is  true, 
and  that  it  does  not  appear  that  the  month's 
notice  of  Intention  to  repeal,  otherwise  re- 
quired by  the  by-laws,  had  been  given.  But 
the  presumption  is  that  the  proceedings  were 
regular  (Code  Civ.  Proc.  {  1963,  suImI.  15), 
and.  in  the  absence  of  evidence  to  the  con- 
trary, the  court  was  justified  in  so  finding. 
Another  objection  urged  Is  that  the  board 
had  no  power  to  elect  the  plaintiff  retro- 
spectively, for  the  period  which  had  elapsed 
at  the  time  of  the  election,  which  Is  perhaps 
true.  But  if  this  be  so,  the  result  would  be 
merely  that  his  term  of  two  years  would 
either  commence  at  date  of  election,  or 
would  be  proportionately  shortened.  Wheth- 
er the  one  or  the  other  need  not  now  be 
determined. 

It  remains,  therefore,  to  consider  only  "the 
powers  of  the  board"  under  the  statute, 
which,  so  far  as  material,  are  as  follows: 
"{2j  to  elect  the  principal  teacher;  (3)  to 
elect  a  treasurer,  who  shall  not  be  a  member 
of  the  board  of  directors;  (4)  to  elect  a  phy- 
sician for  the  asylum  for  the  term  of  two 
years,  who  shall  not  be  a  member  of  the 
Iward  of  directors;  (5)  to  remove,  at  pleas- 
ure, any  teacher  or  employee;  (6)  to  fix  the 
compensation  of  teachers  and  employees." 
Pol.  Code,  {  2255.  And  by  section  2268  it 
is  provided  that  the  "principal  teacher  is 
the  chief  execntlve  officer  of  the  asylum, 
with  powers  and  duties  as  follows:   •    *  « 

(2)  With  the  consent  of  the  hoard  of  direct- 
ors, to  fix  the  number  of,  and  appoint  and 
remove  the  assistant  teachers  and  employees; 

(3)  to  prescribe  and  enforce  the  performance 
of  the  duties  of  the  assistant  teachers  and 
employees,"  etc.  Here  the  express  provision 
is  that  the  physician  shall  be  elected  "for 
the  term  of  two  years,"  which  implies  that 
he  is  not  to  be  removed  by  the  board  or  oth- 
erwise during  the  term  prescribed;  and  this 
Implication  is  strengthened  by  the  failure 
to  proviile  for  a  fixed  term  in  the  case  of 
the  "principal  teacher"  and  "treasurer,"  who 
under  section  16,  art.  20,  of  the  Constitution 
— If  public  offlcers,  and  otherwise,  upon  gen- 
eral principles— will  hold  only  "during  the 
pleasure  of  the  board." 

But  this  can  be  said  only  with  the  qualifi- 
cation that  there  be  no  other  provision  in  the 
act  Indicating  such  intention;  and  snch  a 


provision,  it  Is  claimed  by  the  appelbtnt,  la 
to  be  found  in  suttdivlsion  5  of  the  section, 
empowering  the  board  "to  remove,  at  ple«s- 
nre,  any  teacher  or  employee."  But  notwith- 
standing the  generality  of  the  term  "em- 
ploys," which  Includes  officers  (U.  8l  v. 
Maurice.  2  Brock.  96,  Fed.  Caa.  No.  15.747, 
cited  Patton  v.  Board  of  Health.  127  CaL 
394.  69  Paa  702,  78  Am.  St  Rep.  66),  the 
claim  Is,  we  think,  untenable.  For,  apon 
familiar  principles,  the  coupling  of  the  term 
"employ^"  with  the  antecedent  term  "teach- 
er" indicates  that  the  former  Is  used  in  a 
restricted  sense,  as  applying  only  to  em- 
ployes "of  like  kind"  with  "teachers,"  or. 
as  otherwise  expressed  by  the  autlior,  em- 
ployes ejusdem  generis  (Broom's  Max.  565-7, 
570),  by  which  is  meant  some  kind  or  clasa 
of  employes  in  which  teachers  are  included; 
thus  excluding  classes  of  employes  which 
do  not  include  them.  The  terms  used  by  the 
author,  "kind"  and  "genus,"  refer  to  the 
familiar  logical  distinction  between  genus 
and  species;  and  the  principle  may  be  tech- 
nically expressed  by  saying  that — to  apply 
the  maxim— the  general  class  or  genus  of  em- 
ployes is  to  be  regarded  as  divided  into  two 
species  or  kinds,  the  one  excluding  and  tbe 
other  Including  teachers,  and  that  the  term 
"employes"  is  to  be  construed  as  referring  to 
the  latter  class  only.  Thus,  for  example.  If  we 
regard  the  genus  employes  as  divided,  into 
the  two  species  of  officers  and  employes  not 
officers,  the  rule  would  require  that  the  ex- 
pression "any  teacher  or  employee"  should 
be  construed  as  excluding  the  former  and 
applying  only  to  the  latter. 

This  is,  In  fact,  assumed  by  both  parties; 
and  accoi'dlngly  the  question  principally  dis- 
cussed in  the  briefs  is  whether  the  physi- 
cian provided  for  In  the  act  is  or  Is  not  an 
officer,  by  which  Is  meant  a  public  officer, 
for  that  he  Is  an  officer  cannot  be  doubted. 
This  is  an  Interesting  question,  and  whiles 
perhaps,  not  material  to  the  principal  ques- 
tion involved,  is  yet  so  connected  with  it  as 
to  require  discussion.  In  considering  It,  It 
is  to  be  obp.'^rved,  the  election  of  principal 
teacher,  treasurer,  and  physician  is  provided 
for,  lu  Identical  terms,  in  three  consecutive 
subdivisions;  and  from  this,  and  the  essen- 
tla)  similarity  of  their  employments,  these 
must  be  regarded  as  constituting  a  class 
apart  from  other  employes,  and  each  as  com- 
ing within  the  application  of  the  maxim, 
"^oscltur  a  socils."  It  will  be  proper,  there- 
fore, first  to  consider  the  question  with  ref- 
erence to  tbe  class  generally,  and  afterwards 
to  refer  to  their  differences.  Pursuing  ttds 
course,  it  is  to  be  observed  that  all  these 
officers  are  of  a  permanent  nature:  that 
they  involve  the  performance  of  public  func- 
tions: and  that  they  are  created,  and  the 
election  of  tlie  officers  provided  for,  by  the 
sovereign  Legislature.  Such  offices  are  there- 
fore essentially  distinguished  from  employ- 
ments existing  only  in  the  discretion  of  the 
board,  and  involving  tbe  performanoe  of 
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dirtlM  mem  w  leu  carnal  and  temporary; 
and  bence,  vaSer  any  definition  of  the  teim, 
tbelr  incnmbaitB  may  wrtl  tw  r^arded  aa 
public  offlcen.  Fatton  t.  Board  of  Health, 
127  Gal.  888.  59  Pac.  702;  78  Am.  St  Rep. 
66;  Pe<vle  t.  Harrington,  68  Oal.  207;  Peo- 
ple T.  Wheeler,  186  Gal.  6B2,  60  Pac.  4S6. 
This  is  sufficiently  manifest  wlttt  regard  to 
the  principal  teacher  and  treamrer;  and, 
indeed,  the  formw  la  expresBly  designated 
In  the  act  as  the  "chief  esecntlTe  officer"  of 
the  asylum.  Nor  can  the  case  of  the  physi- 
cian be  distinguished  In  any  essential  partic- 
ular. He  ttaerefwe  comes  deariy  within 
the  application  of  the  maztan  cited.  But 
whether  or  not  we  call  the  officers  named 
public  officers,  the  same  reasons  whidi  lead 
us  to  dlstlugnlsb  officers  from  employes,  and 
consequently  the  same  rale,  equally  applies 
to  them.  They  mnst  therefore  be  regarded, 
with  reference  to  the  question  before  us,  if 
not  as  public  officers,  at  least  as  quasi  such. 
Having  regard,  therefore,  to  the  intention 
of  the  act.  It  would  seem  nnreasonable  to 
suppose  that  ancb  officers  or  qoasi  officers 
come  within  the  pnrriew  of  the  provision  in 
the  flfOt  snbdlvision  of  the  section.  Or  at 
least,  If  soch  a  construction  be  admissible, 
or  even  if  it  be  probable.  It  Is  not  so  clearly 
so  as  to  warrant  us  In  disr^rdlng  the  ex- 
press terms  of  the  fourth  subdivision  of  the 
section,  or  the  Intention  of  the  Legislature 
thus  clearly  manifested  that  the  term  of  the 
physician  shall  be  for  two  years. 

It  is,  indeed,  urged  by  the  appellant  that, 
upon  this  restricted  construction  of  the  term 
"employ^"  in  this  and  In  the  sixth  subdivi- 
sion of  the  section,  there  would  be  no  pro- 
vision In  the  act  either  for  the  removal  or 
for  the  compensation  of  the  officer  in  ques- 
tion. But  as  to  his  removal,  that  is  provid- 
ed for  by  the  general  law.  Pen.  Code,  §  772. 
Otherwise  there  would  be  a  defect  In  the 
law,  which  is  but  an  additional  reason  for 
regarding  him  as  such.  As  to  compensation, 
assuming  that  the  twm  "employes"  Is  used 
in  the  sixth  sul)dlvlslon  In  the  larger  sense, 
so  as  to  Include  the  officers  or  quasi  officers 
of  the  instltuUon,  yet  it  would  not  follow 
that  It  Is  to  be  so  construed  in  other  parts 
of  the  act.  Such  would  be  the  common  rule, 
but,  where  the  occasion  demands  it,  "the 
same  words  may  have  different  construc- 
tions to  effectuate  the  Intention"  of  the  act 
Potter's  Dwarris  on  Stat  194-6.  Nor.  giving 
the  term  In  question  the  restricted  construc- 
tion we  have  assigned  to  It,  Is  It  clear  that 
the  power  to  elect  does  not  in  the  absence 
of  statutory  provision,  Include  the  power  to 
provide  for  the  compensation  of  the  elected 
officer  <Civ.  Code,  {  3522;  Broom's  Max.  463); 
and,  if  it  be  otherwise,  all  that  can  be  said 
Is  that  there  is  a  defect  in  the  law.  On  the 
other  hand,  giving  to  the  appellant's  argu- 
ment  all  the  force  that  can  be  possibly  giv- 
en it,  it  is  more  than  counteracted  by  the 
use  of  the  same  term  In  the  second  and 
third  ■nbdlvlslona  of  section  22tiS,  Pol.  Code, 


where  the  principal  teacher  Is  authorized 
**to  appoint  and  remove  tiie  assistant  teacb- 
en  and  employees,"  and  to  pi-eacribe  and 
enforce  tlietr  duties;  and  whwe  the  term 
"employes"  cannot  be  construed  as  applying 
to  the  permanent  officers  or  quasi  officers  of 
the  institatlon  without  making  these  provi- 
sions repugnant  to  other  provisions  of  the 
act 

We  advise  that  the  Judgment  be  affirmed. 

We  concur:   COOPER,  C;  OBAT,  C. 

For  the  reasons  given  In  the  foregoing  opin- 
ion the  judgment  Is  affirmed:  SHAW.  J.; 
ANOBLLOTTI,  J.;  VAN  DTKB,  J. 


GIBSON  et  al.  v.  ANDERSON.  (S.  P.  3.020.) 
(Supreme  Court  of  California.    Nov.  25,  1904.) 

BEAL  ACTIONS — COSTS. 

1.  Code  Civ.  Proc.  |  1022,  provides  that  costs 
are  allowed  of  coarse  to  the  plaintiff  upon  a 
jadgment  In  hla  favor  In  an  action  for  the  re- 
covery of  real  property,  and  in  an  action  which 
involves  the  title  or  possession  of  real  property ; 
and  section  102.')  declares  that  hi  an  action 
other  than  those  mentioned  in  section  1022, 
costs  may  be  allowed,  or  not  In  the  discretion 
of  the  court  Held,  that  wliere  plalntlEEs,  in  an 
action  between  heirs  to  set  ssioe  certain  con- 
veyances of  real  estate  by  deceased  to  defend- 
ants, were  successful,  t£ey  were  entitled  to 
costs  as  of  right 

Commissioners*  Detdsltm.  Department  1. 
Appeal  from  Superior  Court,  Santa  Clan 
County;  A.  L.  Rhodes,  Judg& 

Action  by  Henry  Oibson  and  others  against 
Slanetta  Anderson.  From  that  part  of  a 
judgment  In  fbvor  of  plalntUfs  denying  costs, 
they  appeal.  Reversed. 

Will  M.  Beggs  and  W.  C.  Kennedy,  for  ap> 
pellants.   W.  A.  Bowden,  fbr  respondent 

CHIPMAN,  C.  Action  to  annul  a  deed  to 
certain  lands.  Plaintiffs  had  judgment 
They  appeal  from  the  part  of  the  Judgment 
which  denied  them  their  costs  of  suit 

Respondent's  contention  is  that  "In  this 
class  of  cases  the  allowance  of  costs  Is  a 
matter  of  discretion  to  be  exercised  by  the 
trial  court"  Citing  Code  Civ.  Proc.  |  1020; 
Abram  v.  Stuart,  96  Cal.  235,  31  Pac.  44; 
Irvine  v.  Perry,  119  Cal.  352,  51  Pac.  541, 
949;  Bathgate  v.  Irvine,  126  Cal.  140.  58 
Pac.  442,  77  Am.  St  Rep.  168;  Senior  v.  An- 
derson, 130  Cal.  290,  62  Pac.  563;  and  other 
cases.  Appellants  claim  that  the  action  in- 
volved the  title  or  possession  to  real  estate, 
and  that  plaintiffs  were  entitled  to  their  costs 
as  matter  of  right,  under  section  1022,  Code 
Civ.  Proc. 

Plaintiffs  and  defendant  are  children  of 
Sarah  Gibson,  now  deceased,  who  In  her  life- 
time, in  April,  1896,  conveyed  certnfn  real 
property  situated  In  Los  Gates,  C^;.,  and  cer- 
tain other  real  property  situated  in  the  city  of 
Omaha,  Neb.,  to  defendant  by  two  separate 
deeds  of  gift   It  Is  alleged  in  the  complaint 
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and  fonnd  b7  the  court  that  at  the  time  of 
these  conTeyances  Mrs.  Gibson  was  advaDced 
In  years,  and  that  her  mental  and  physical 
powers  were  somewhat  Impaired;  that  she 
was  under  the  care  and  control  of  defendant, 
who  had  great  Influence  over  her;  and  that 
the  conveyances  of  said  real  property  were 
upon  the  understanding  that  their  purpose 
was  to  prevent  any  of  the  children  of  Mrs. 
Gibson  from  procuring  a  conveyance  from 
lier  of  said  lands,  and  that  the  defendant 
should  hold  the  title  to  said  property  for  the 
use  of  her  mother,  and  that  she  should  re- 
convey  to  her  the  title  whenever  requested  so 
to  do;  and  that  defendant  would  support  her 
mother  during  her  natural  life.  It  also  ap- 
peared that  Mrs.  Gibson  died  testate  in 
April,  1807,  and  the  plaintiffs  and  defendant 
were  her  heirs  at  law  and  the  devisees  of 
ber  will,  and  that  her  will  was  admitted  to 
probate  April  30,  1897;  that  prior  to  her 
death,  and  not  long  after  making  said  con- 
veyances, she  demanded  of  defendant  that 
she  reconvey  said  lands  to  her,  but  defendant 
refused  to  do  so.  The  title  to  the  property 
was  alleged  and  found  to  be  In  defendant  by 
virtue  of  said  conveyances,  but  the  conclu- 
sion of  law  from  the  findings  was  that 
"plaintiCfs  are  entitled  to  Judgment  to  the 
effect  that  the  said  deed  of  conveyance  of  the 
Los  Gatos  property  be  annulled  and  adjudg- 
ed to  be  Toid,  but  without  their  costs  of  suit, 
in  this  action  expended."  The  conveyance  of 
the  Omaha  property  was  not  referred  to  In 
the  judgment 

The  foregoing  is  sufficient  to  Illustrate  the 
character  of  the  action.  Section  1022,  Code 
Civ.  Proc.,  provides  that:  "Costs  are  al- 
lowed, of  course,  to  the  plaintiff,  upon  a 
judgment  in  bis  favor  In  the  following  cases: 
(1)  In  an  action  for  the  recovery  of  real  prop- 
erty. •  *  •  (5)  In  an  action  which  in- 
volTCB  the  title  or  possession  of  real  proper- 
ty." In  an  action  other  than  those  mention- 
ed in  section  1022,  costs  may  be  allowed,  or 
not  in  the  discretion  of  the  court.  Id.  } 
1025.  The  pleadings,  findings,  and  judgment 
all  go  to  show  that  the  action  involved  the 
title  to  the  land  in  question,  and,  although 
plaintiffs  recovered  as  to  part  of  the  land 
only,  they  were  entitled  to  their  coats  as 
matter  of  right.  In  the  recent  case  of  Sierra 
Water  &  M.  Co.  v.  Wolff  (Cal.)  77  Pac.  1038, 
which  was  an  action  to  quiet  title,  it  was 
held  that  the  question  of  costs  does  not  de- 
pend upon  the  form  or  nature  of  the  action — 
whether  legal  or  equitable — but  depends  rath- 
er upon  the  fact  whether  the  case  comes 
within  the  terms  of  the  statute  relating  to 
costs,  namely,  section  1022,  supra.  It  was 
also  held  that  because  plaintiffs  in  that  ac- 
tion recovered  judgment  for  part  only  of  the 
land  in  controversy  did  not  change  the  fact 
that  they  had  judgment  In  their  favor. 

Plaintiffs  moved  the  court  under  section 
663.  Code  Civ.  Proc.,  to  amend  the  conclu- 
sions of  law,  and  to  vacate  that  part  of  the 
judgment  disallowing  their  costs  of  suit,  and 


to  enter  judgment  for  their  coats.  Socb  mo- 
tion la  anthorized  by  the  Code  prorlalon  su- 
pra.  Shafer  t.  Lacy,  121  OaL  674,  64  Pat 

72. 

It  Is  advised  that  the  case  be  remanded, 
with  directions  to  set  aside  that  part  ot  the 
judgment  relating  to  costs;  to  correct  the 
conclusion  of  law,  conforming  to  the  forego- 
ing opinion;  and  to  amend  the  Judgment  b? 
awarding  costa  to  plalntiffa;  and,  as  thus 
amended,  the  Judgment  to  atand  affirmed. 

We  concur:  OBAT.  Ct  COOPBB,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  case  ia  remanded,  with  direc- 
tions to  set  aside  that  part  of  the  Jadgmeot 
relating  to  costs;  to  correct  the  conclusions 
of  law,  conforming  to  the  foregoing  opiniou: 
and  to  amend  the  Judgment  by  awarding 
costs  to  plaintiffs;  and,  as  thus  amended, 
the  Judgment  will  atand  affirmed:  ANGEL- 
LOTTl.  J.;  SHAW,  J.;  VAN  DYKB,  J. 


HOLMES  T.  WABBON.        F.  ZjOK.) 
(Supreme  Coart  of  Oalifwnla.    Nov.  26,  1901) 

APPBAI.  FBOU  oanSB  naiVTIIfQ  NEW  TRIAL— 
qnBSTZONS  BBVXEWABLI  —  ovbbbuuko  ds- 
UnBBBB—INaVFFICIEItCT  OT  riNDIKOS— BUF- 
nCIENCT  or  OOUPLAINT— PLIADIHO— ROOr 
or  HBOATITI  ALLCaATIONS— DnDS— OBD  AS 
HOBTOAGI— CTXDBNCB— COHFBTBIICT. 

1.  The  overrnling  of  a  demnirtt  cannot  b«  re- 
viewed on  appeal  from  SB  order  denylnc  a  no- 
tion for  a  new  trial 

2.  The  sufficiency  of  the  complaint  to  sappwt 
the  Judgment  cannot  be  reviewed  on  appeal  from 
an  order  denying  a  new  trial. 

3.  The  suificiency  of  the  findings  to  nstain 
the  judgment  cannot  be  reviewed  on  qipeal 
from  an  order  denying  a  new  trial. 

4.  Where,  in  a  wait  to  recover  land,  die  eon- 
plaint  alleged  that  the  premises  wwe  not  wri- 
culturbl  land,  and  the  answer  denied  it.  the 
land  being  a  little  over  an  acre  in  a  city  and 
having  a  dwelling  hoose  on  Itr  the  bnrdea  of 
showing  that  it  was  agricultural  land, -within 
the  meaning  of  the  Code,  was  on  defendant: 
Code  Civ.  Proc.  {  1860,  providing  that  everj 
party  must  prove  his  own  affirmative  allegs- 
tions,  and  that  evidence  need  not  be  giv^  in 
support  of  a  negative  allegation. 

o.  On  appeal  from  an  order  denying  a  new 
trial,  the  only  questions  reviewable  are  tbow 
relating  to  alleged  errors  of  law,  and  whether 
the  findings  are  supported  by  the  evidence. 

6.  On  an  issue  as  to  whether  a  deed  absolute 
in  form  was  an  absolute  conveyance  or  a  mort- 
gage, it  was  proper  to  admit  in  evideDce  a  re- 
ceipt given  by  tne  grantor  to  the  grantee  for 
money,  which  stated  that  It  was  a  final  pay- 
ment in  pnrchaae  oi  land  aa  per  tba  deed  id 
question. 

7.  On  an  iasne  aa  to  whether  a  deed  absolute 
in  form  was  an  absolute  conveyance  or  a  mort- 
gage, it  was  proper  to  admit  in  evidence  a  con- 
tract between  the  parties  whereby  the  grantee 
agreed  to  sell  the  land  to  the  graator  for  a 
certain  price  before  a  specified  date. 

8.  On  an  issue  as  to  whether  a  deed  abaolntf 
in  form  was  intended  as  an  absolute  convey- 
ance or  as  a  mortgage,  the  test  is  whether  there 
was  a  subsisting  debt  after  the  conveyancr. 


f  S.  Bm  Kortgages,  toL  IB,  OmL  Dig.  ■  CL  O. 

109. 
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Department  1.  Appeal  from  Superior 
Court,  Alameda  Ooun^;  S.  P.  Hall.  Judge. 

Suit  by  Henry  T.  Holmes  against  Joseph 
M.  Warren.  Jodgnient  In  favor  «f  plaintiff, 
and  defendant  appeals  from  an  order  deny- 
ing a  new  trial  Affirmed. 

Welles  Wbitmore  and  Howard  3.  Peirsol. 
for  aK>dlant  Lincoln  Sonntag,  and  B.  B. 
Hewitt,  for  respondent 

VAN  dyke;,  J.  Tbls  l8  an  appeal  the 
defendant  from  an  order  denying  hta  motion 
for  a  new  trial,  and  comes  up  on  a  bfll  of 
exceptions  used  on  the  hearing  of  said  mo- 
tion. The  action  Is  for  the  recovery  of  a 
lot  or  tract  of  land  on  the  east  shore  of 
Lake  Merrltt,  In  the  city  of  Oakland.  It  la 
allied  In  the  complaint  that  the  defendant 
«ntered  Into  possesion  of  the  premises  In 
question  under  a  lease  for  the  term  of  two 
years,  and  thereafter  remained  In  posses- 
fllon,  without  the  consent  of  the  plaintiff, 
after  the  expiration  of  the  two  years'  term, 
and  refused  to  surrender  possession  of  said 
Ijremlses  after  demand  therefor  duly  made. 
It  Is  averred  In  the  answer  that  a  deed  exe- 
cuted by  the  defendant  and  wife  of  the  prem- 
ises In  controversy,  bearing  date  August  19, 
1896.  was  not  intended  as  an  absolute  con- 
Teyance,  but  was  a  mortgage,  and  that  de- 
fendant did  not  enter  into  possession  under 
the  lease,  but  had  been  In  possession  as 
owner  for  years,  and  continued  in  posses- 
.  slon  after  the  execution  of  the  deed,  and 
up  to  the  time  of  the  commencement  of  the 
action,  as  the  real  owner.  The  court  found 
that  on  tiie  19th  day  of  August,  1895,  the 
defendant,  Joseph  M.  Warren,  and  his  wife 
made,  executed,  acknowledged,  and  delivered 
to  the  plaintiff  a  deed  of  grant,  bargain,  and 
sale  of  the  land  and  premises  In  question, 
for  the  consideration  of  $3,000,  with  the  In- 
tent that  the  said  instrument  should  be  an 
absolute  conveyance ;  that  the  same  was  not 
executed  and  delivered  as  security  for  the 
payment  to  the  plaintiff  of  the  sum  of  $3,000, 
or  the  performance  of  any  other  act  or  ob- 
ligation, and  that  the  same  was  not  In  fact 
a  mortgage,  and  did  convey  the  title  and 
ownership  of  said  real  property  to  the  plain- 
tiff, and  released  the  claim  of  ownership  of 
the  parties  who  executed  said  deed  as  afore- 
said; that  on  the  20th  day  of  August,  1895. 
the  plaintiff  executed  and  delivered  to  the 
defendant  a  lease  in  writing,  whereby  he 
leased  to  the  defendant,  and  the  defendant 
hired  and  leased  from  the  plaintiff,  the  real 
property  in  question  for  the  term  of  two 
years  from  the  19th  day  of  August,  1895 ; 
that  the  'defendant  possessed  and  occupied 
the  said  premises  under  the  said  lease  to  the 
19th  day  of  August,  1897,  and  the  term  ex- 
pired on  that  date ;  that  upon  the  expira- 
tion of  the  term  of  said  lease  the  defendant 
remained  In  possession  and  occupation  of 
said  real  property  without  the  consent  of  the 
plaintiff,  and  withheld  the  possession  of  said 
premises  from  the  plaintiff,  and  excluded 


blm  therefrom;  that  on  the  25tb  day  of 
Afay.  1699,  tlM  plaintiff  demanded  the  poe- 
sesslon  of  said  premises  from  the  defendant, 
and  he  then  and  there  refused  to  surrender 
them  to  the  plaintiff. 

The  first  point  made  by  the  appellant  te 
that  the  demurrer  to  the  second  amended 
complaint  was  Improperly  overruled.  The 
appeal  being  only  from  the  order  denying 
the  motion  for  a  new  trial,  and  not  from  the 
Judgment  this  question  cannot  be  consid- 
ered. And  whether  the  complaint  Is  suf- 
ficient to  support  the  judgment  or  whether 
the  court  erred  in  overruling  the  demurrer  to 
the  complaint  can  be  considered  only  upon 
an  appeal  from  the  Judgment .  Neither  of 
these  matters  Is  Involved  In  the  re-examina- 
tlon  of  an  issue  of  fact  after  the  trial  and 
decision.  An  appeal  from  an  order  deny- 
ing a  new  trial  does  not  involve  any  con- 
sideration of  the  corf&ctnesB  of  the  judgment 
The  motion  for  a  new  trial  is  an  issue  of  a 
I  dlatinct  proceeding,  and  is  to  be  heard  upon 
I  an  independent  record,  distinct  from  the  rec- 
I  ord  upon  which  the  judgment  depends.  Bode 
I  T.  Lee,  102  Cal.  683,  36  Pac.  936;  Taylor  t. 
Hin.  115  Oal.  143,  4^  Pac.  336,  46  Pac.  922; 
Hall  v.  Sussklnd.  120  Cal.  560,  53  Paa  46; 
Schroeder  t.  Pissls,  128  CaL  209,  60  Pac. 
758;  Byxbee  v.  Dewey,  128  Cal.  822,  60  Pat 
847. 

The  appellant  also  makes  the  point  that  a 
nonsuit  should  have  been  granted,  and  bis 
counsel  urges,  as  a  reason  thorefor,  msuf- 
flclency  of  the  complaint  to  state  a  cause 
of  action,  saying,  "There  was  not  a  suf- 
ficient complaint  to  which  any  evidence  of- 
fered by  the  plaintiff  could  be  applied;"  and, 
further,  "Even  If  the  complaint  was  sufficient, 
the  evidence  adduced  failed  to  support  It" 
As  to  the  first  bran<A  under  this  point  that 
the  complaint  was  Insufficient  what  has  been 
said  with  reference  to  the  demurrer  will  ap- 
ply also  to  this.  On  the  other  branch  of  the 
point  that  the  evidence  Is  Insufficient  an  in- 
spection of  the  record  satlafles  us  that  the 
court  was  warranted  In  refusing  the  motion 
for  a  nonsuit 

Appellant  also  makes  the  point  that  the 
findings  are  insufficient  to  sustain  the  Judg- 
ment; but  for  the  reasons  already  glv^  in 
reference  to  the  demurrer  to  the  complaint 
and  upon  the  authorities  cited  under  that 
head,  the  appellant  is  precluded  from  raising 
this  question,  there  being  no  appeal  from  the 
judgment 

The  complaint  alleges  that  the  premises  in 
question  are  not  agricultural  laud.  The  an- 
swer denies  this.  There  was  no  evidence  of- 
fered on  this  subject,  and  the  findings  are 
silent  with  reference  thereto.  It  does  "not 
devolve  upon  the  plaintiff  to  prove  his  nega- 
tive allegations."  Code  Civ.  Proc.  {  1869; 
Petaliuna  Paving  Co.  v,  Singley,  136  Cal.  616, 
68  Pac.  426.  The  tract  of  land  or  lot  was 
only  an  acre  and  one-twelfth,  and  situate, 
as  already  stated,  in  the  city  of  Oakland. 
It  had  a  dwelling  house  and  other  improvfr. 
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ments.  Therefore  It  conM  not  well  be  pre- 
sumed to  be  a  conntry  farm  or  agrlcultunl 
land,  and  the  burden  of  showing  that  It  was 
agricultural  land,  within  the  meaning  of  the 
Code,  wae  upon  the  defendant,  and  no  evi- 
dence was  introduced  npon  that  inbject. 
Hence  the  decision  la  not  against  law. 

On  this  appeal  the  only  qnestlons  discnssed 
by  counsel  that  we  are  at  liberty  to  ctHislder 
are  those  relating  to  alleged  errors  of  law, 
and  also  as  to  whether  the  findings  are  sup- 
ported by  the  eTldenoe.  Schroeder  v.  Pisais, 
supra ;  Brison  t.  Brison,  90  Cal.  32S,  27  Pac. 
186;  Riverside  Water  Co.  v.  Cage,  106  CaL 
240,  41  Pac.  299.  The  alleged  errors  In  law 
occurring  at  the  trial,  as  urged  by  appellanf  b 
counsel,  consist  In  the  admission  In  evidence 
of  certain  docnments  to  which  objection  was 
made  and  exception  taken.  These  are  as 
follows :  As  a  part  of  the  evidence  In  behalf 
of  the  plaintiff  in  refer^ce  to  the  transaction 
resulting  In  the  conveyaoce  to  the  plaintiff 
of  the  property  in  question,  a  receipt  from 
the  Union  Savings  Bank  of  Oakland  to  the 
plaintiff  for  $2,118.25  was  offered  in  evidence, 
and  objected  to  on  the  ground  that  it  was 
immaterial,  Irrelevant,  and  Incompetent, 
which  objection  was  overruled  by  the  court, 
and  the  receipt  was  read  in  evidence.  The 
plaintiff  continued,  testifying:  "That  repre- 
sents $2,118.25.  It  baa  been  iu  my  posses- 
sion ever  since  the  19th  of  August,  1895.  I 
paid  Mrs.  MoUer  $818  on  the  note  secured 
by  the  second  mortgage  on  the  property  de- 
scribed in  the  complaint"  (Receipt  shown 
and  offered  In  evidence,  which  was  objected 
to  on  the  same  grounds  as  the  preceding; 
objection  overruled  and  exception  taken,  and 
read  In  evidence.)  This  receipt  reads  as  fol- 
lows: "August  20,  189S.  Received  of  H.  T. 
Holmes,  Two  Hundred  and  Ninety-one  25-100 
Dollars,  being  final  payment  in  purchase  of 
land  City  of  Oakland.  Alameda  Co.,  as  per 
deed  dated  August  19,  1895  (Jos.  M.  Warren 
and  wife  to  H.  T.  Holmes).  291.56.  Joseph 
&I.  Warren."  It  Is  also  contended  that  the 
court  erred  in  admitting  In  evidence  the 
agreement  between  the  plaintiff  and  defend- 
ant for  the  sale  and  purchase  of  the  land. 
By  this  agreement  the  plaintiff  agreed  to  sell 
to  the  defendant,  clear  of  Incnmbrances,  the 
land  In  question,  on  or  before  the  20th  day 
of  August.  1897,  for  the  sum  of  $3,000,  with  8 
per  cent  on  that  amount  to  the  date  of  sala 
Appended  to  this  agreement  Is  the  following : 
"And  the  said  Joseph  M.  Warren  and  Lizzie 
F.  Warren  hereby  agree  that  should  we  not 
have  paid  the  amount  heretofore  stated  to  H. 
T.  Holmes  in  purchase  of  said  land  on  or  be- 
fore the  20th  day  of  August  1897,  then  and 
in  that  case  this  agreement  shall  lapse  and 
become  of  no  effect,  and  we  shall  have  no 
claim  whatever  thereunder  against  said  H. 
T.  Holmes  or  against  the  said  land."  Signed 
and  acknowledged  by  Jos.  M.  Warren  and 
Lizzie  F.  Warren.  These  several  Instru- 
ments objected  to  by  defendant  were  Intro- 
duced as  ft  part  of  the  evidence  in  support 


of  the  contention  of  the  plaintiff  that  the  1d- 
•tromeDt  of  August  18,  1895,  executed  by  de- 
fendant and  his  wife  to  the  plaintiff,  was  i 
conveyance  In  fee  instead  of  a  mortgage,  and. 
as  sucli,  wm  properly  admitted  for  tbat  pic- 
pose. 

Appellant  contends  that  the  wldence  is  in- 
sufficient to  Justify  the  decision.  The  far-:> 
and  drcomstances  disclosed  by  tlie  record,  if 
true,  are  sufficient  to  support  the  findings 
and  even  If  there  were  a  substantial  coDfli<  t 
In  the  evidence,  whidi  we  do  not  think  is  tix 
case  here,  the  findings  and  deddon  of  the 
court  below  would  be  conclusive^ 

The  case  seemingly  most  relied  upon  by 
the  appellant  as  it  appears  to  be  dted  In  bis 
brief  several  times.  Is  that  of  De  Carrion  t. 
De  Aguayo  (decided  by  this  court  In  Jnne, 
1901)  86  Paa  «18,  but  not  carried  into  tbe 
California  Reports.  In  that  case  tbe  court 
found  the  deed,  although  purporting  to  be  s 
conveyance  in  fee,  to  be  a  mortgage.  It  is 
said  la  the  decision:  "AftOT  the  deed  was 
made,  defendants  continued  in  possession  ot 
the  premises  as  before.  They  never  paid 
any  rent  or  leased  the  premises.  They  con- 
tinued to  make  small  improvements  as  before. 
Nothing  appears  as  to  any  agreement  of  sale 
having  been  made,  or  any  price  being  named 
for  the  deed.  •  •  •  There  was  testimony 
on  tbe  part  of  the  plaintiff  tending  to  contra- 
dict some  of  the  matters  at>ove  set  fortb. 
But,  in  case  of  a  substantial  conflict  In  tbe 
evidence,  the  finding  of  the  court  below  ia 
conclusive  here.  Not  only  this,  but  we  think 
the  finding  Is  supported  by  the  great  pre- 
ponderance of  the  evidence.  If  Satnmlno 
Carrion  took  the  deed  from  defendants  la 
June,  1802,  as  an  absolute  conveyance  of  tbe 
proper^,  It  Is  strange  that  nothing  was  said 
in  tbe  uegotlatioDS  as  to  the  price  thereof. 
•  •  ♦  If  GarrioD  bad  In  fact  purchaswl 
the  property,  it  wonld  seem  that  in  the  ordi- 
nary course  of  business  he  would  have  ot- 
tered Into  possession  of  it  or,  If  he  allowed 
defendant  to  remain  In  possession,  it  would 
have  been  under  a  lease  of  some  kind." 
Here,  as  already  shown,  the  plaintiff  paid 
$3,000  for  tbe  property,  and  thereafter  gave 
the  defendant  a  lease  of  the  premises  for  s 
definite  period,  and  also  entered  Into  nn 
agreement  to  convey  the  land  at  a  stipulated 
price  within  a  certain  period,  making  tbe 
case  altogether  different  from  the  one  relied 
upon  by  appellant 

In  this  case  there  Is  no  pretense  tbat 
Holmes,  after  the  transaction  tn  question, 
could  have  maintained  an  action  against 
Warren  to  recover  the  $3,000  mentioned  as 
the  consideration  of  the  deed  In  question, 
and  the  test  in  all  this  class  of  cases  Is,  was 
there  a  subsisting  debt  after  tbe  convey- 
ance? for,  to  be  a  mortgage,  there  most  Det.- 
essarlly  be  a  debt  for  which  tbe  conveyance 
Is  security.  As  said  In  Henley  v.  Hotaliiie. 
41  Cal.  22,  "If  there  Is  no  debt,  there  is  no 
mortgage."  And  In  Ganceart  v.  Henry.  9S 
Cal.  281,  S3  Pac.  92.  it  is  said:  "A  deed  of 
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conveyanc*  absolute  on  Iti  face  la  certainly 
some  evidence  that  the  transaction  Is  what 
it  purports  to  be,  tIs.,  a  sale.  To  establish 
an  equity  saperlor  to  the  deed,  and  anthorlce 
a  determination  that  the  deed  was  given  as 
security  for  an  eilatlng  debt,  the  testimony, 
if  parol  In  character,  should  establish  a  clear 
case" — dtlng  Hopper  v,  Jones,  29  Cal.  19, 
and  Henley  v.  Hotallng.  enpra.  In  Bryant 
T.  Broadwell,  140  Cal.  490,  74  Pac.  33,  In  the 
opinion,  it  is  said :  "Defendant's  claim  that 
the  deed  was  In  fact  executed  as  a  mortgage 
finds  considerable  support  In  the  evidence, 
but  there  was  evidence  contrary  thereto  snf- 
ficient  to  sustain  the  finding.  It  must  be 
borne  In  mind  In  Uils  connection  tbat.  If  a 
deed  purports  on  Its  face  to  grant  real  pn^ 
erty,  the  burden  Is  on  the  party  claiming  it 
to  be  only  a  mortgage  to  eatabllsh  fliat  fact" 
Here  that  was  not  done. 
fDie  OTder  appealed  firom  la  alBnned. 

We  concnr:  8HAW,  J.;  ANOELLOTTI,  J. 


BELL  T.  PLEASANT  et  aL  (S.  V.  2,940.)* 
(Supreme  Oonrt  of  California.    Nov.  19,  1904.) 

DEEDB-^BCORD— BORA'  FIDE  PUBOHASEB— UORT- 
OAOBS— BUBDEN  OF  PBOOT— PLEADIIfG — EVt- 
DENCE— DGCLABATIONS  OF  GBANTOB  —  TBAR- 
SCBIPT— COSTS. 

1.  Under  Glr.  Code,  f  1214,  providing  that 
every  conveyance,  other  than  a  learn  (or  a  term 
not  exceeding  one  year,  is  void,  as  against  a 
subsequent  purchaser  in  good  faith  and  for  a 
valuable  consideration,  whose  conveyance  is  first 
duly  recorded,  and  section  1217,  providing  that 
an  unrecorded  instrument  is  valid  as  between 
the  parties  thereto  and  those  who  have  notice 
thereof,  where  a  subsequent  purchaser  of  real 
estate,  whose  deed  is  recorded,  claims  title 
against  a  prior  grantee  under  an  unrecorded 
deed,  the  burden  is  upon  the  former  to  prove 
that  he  is  a  purchaser  in  good  faith  and  for  a 
valuable  consideration. 

2.  In  an  action  to  recover  real  estate  by  one 
claiming  under  a  prior  unrecorded  deed,  as 
against  defendants,  oaimlog  nnder  a  sabsequent 
recorded  deed,  the  fact  that  plaintiff  alleged  in 
lilfi  petition  that  defendants  had  notice  of  plain- 
tiff's title  at  the  time  they  took  their  convey- 
ance, and  that  sodi  all^ation  was  traversed, 
did  not  shift  the  bnrden  of  proof  on  the  Issue 
of  notice  to  plsintiff. 

3.  In  an  action  to  recover  real  estate  between 
parties  holding  under  different  deeds  from  a 
common  grantor,  it  was  immaterial  that,  prior 
to  tbdr  conveyance,  legal  title  to  the  property 
had  been  vested  in  trustees  to  secure  an  out* 
standing  debt,  which  had  been  renewed,  the 
riftlits  of  all  of  the  parties  being  subject  to  such 
lien. 

4.  Where,  In  an  action  to  recover  real  estate 
between  parties  claiming  under  different  deeds 
from  a  common  source,  plaintiff  claimed  that 
defendant^  claim  was,  in  l^nd  pffect,  a  mere 
mortgage  to  secure  a  debt,  dedarations  made  by 
the  grantor  of  such  deed  at  the  time  of  the 
transaction  and  subsequent  thereto  were  admia- 
sible  on  such  issue. 

5.  Where,  In  sn  action  to  recover  land,  the 
court,  before  Hbm  transcript  of  the  testimony 
was  written  up,  ordered  that  the  same  Rhould 
be  prepared  at  the  etiual  expense  of  both  par- 
ties, the  successful  party,  having  paid  one-1  lalf 


of  such  coet^  was  entitUd  to  have  the  amount 
thereof  allowed  as  a  part  of  the  coste  in  the 
case. 

Department  1.  Appeal  from  Saperlor 
Court,  City  and  County  of  San  Francisco; 
J.  C.  B.  Hehbard.  Judge. 

Action  by  Teresa  Bell  against  Mary  B. 
Pleasant  and  others.  From  a  Judgment  In 
favor  of  defendants,  and  from  an  order  de- 
nying plaintUTs  motion  tot  a  new  trial,  she 
appeala  Berersed. 

T.  J.  Bntts  and  T.  Z.  Blafeeman.  for  ap- 
pellant Edmund  Taimky,  Wallace  A.  Wise, 
and  Black  ft  Leaming,  for  respondents. 

SHAW,  J.  This  if  an  action  by  the  plain- 
tiff against  the  defendanta  to  cancel  a  deed 
executed  by  the  defendant  Mary  B.  Pleasant 
to  the  defendant  Solom6nt  on  Febmary  4, 
1887,  and  certain  other  deeds  thereafter  ex- 
ecuted by  the  defendant  Solomona  and  bis 
BuccesBorB,  wherein  ttie  title  acquired  by 
Solomons  vas  Tested  in  the  defendant  Leo 
Block.  The  defendants  appeared  and  an- 
swered, and,  after  trial,  findings  were  made 
in  foror  of  the  defendants,  and  judgment 
was  entered  accordingly.  The  plaintiff  ap- 
peals from  the  judgment,  and  from  an  or- 
der denying  her  motion  for  a  new  trial. 

The  complaint  in  substance,  alleges  that 
iwior  to  September  27,  1891,  the  defendant 
Mary  SL  Pleasant  held  the  legal  title  to  the 
property  aa  trustee  for  the  use  and  benefit 
of  tb»  plaintiff;  that  on  that  day  she  ex- 
ecuted a  deed  to  the  plaintiff,  conveying  to 
her  the  property  in  question,  but  that  said 
deed  had  never  been  recorded;  that  after- 
wards, on  February  4,  1897,  with  the  inten- 
tion to  cheat  and  defraud  the  plaintiff,  the 
said  Mary  B.  Pleasant  executed  another 
deed,  purporting  to  convey  the  same  property 
to  the  defendant  Solomons,  which  deed  was 
duly  recorded;  and  that  subsequently,  by 
mesne  oonTeyances,  the  title  acquired  by 
Solomons  under  said  deed  became  rested  in 
the  defendant  Leo  Block,  It  is  further  al- 
leged that  the  defendant  Solomons  and  each 
of  his  successors,  including  the  defendant 
Leo  Block,  took  their  respective  deeds  with 
knowledge  Of  the  ftct  that  tiie  land  was  the 
property  of  plalntUf.  The  court  found  that 
Solomons  and  each  of  Ub  grantees  took 
their  respective  conveyances  without  any 
notice,  knowledge,  w  Information  whatever 
as  to  the  claim,  right  title,  or  Interest  of  the 
plaintiff.  It  is  contended  by  the  plaintiff 
that  this  finding  is  not  supported  by  the  evi- 
dence. 

It  is  not  serlotuly  contended  by  the  de- 
fendants that  there  Is  any  affirmative  evi- 
dence to  the  effect  that  they,  or  either  of 
them,  recelTed  their  respective  deeds  with- 
out notice  cS  Qie  rtghts  of  the  plaintiff,  and 
upon  an  examination  of  the  evidence  we  find 
nothing  In  support  of  such  finding.  The 
claim  of  the  defendants  is  tliat  the  burden 
of  proof  to  show  notice  of  plalntifrs  right  on 
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the  part  of  Solomons  and  hla  sncceaslTe 
grantees  rests  on  the  plaintiff,  and  that  In 
the  absence  of  evidence  on  the  subject  the 
court  necessarily  made  the  finding  that  they 
todk  without  such  notice.  In  this  we  think 
the  defendants  are  mistaken,  and  the  court 
erred.  It  has  been  repeatedly  decided  by 
this  court  that  where  one  holding  under  an 
unrecorded  deed  brings  an  action  involTing 
the  respectlTe  titles  to  the  land  against  a 
subsequent  grantee  under  a  deed  which  Is 
first  recorded,  the  first  grantee  will  prevail, 
unless  the  second  grantee  not  only  shows 
the  making  and  recording  of  bis  deed,  but 
also  that  he  made  hie  purchase  and  paid  the 
price  In  good  faith,  and  without  knowledge 
of  the  rights  of  the  previous  grantee.  The 
question  depends  on  the  effect  of  the  rule 
embodied  in  sections  1214  and  1217  of  the 
Civil  Code,  which  are  as  follows: 

"See.  1214.  Every  conveyance  of  real  prop- 
erty other  than  a  lease  for  a  term  not  ex- 
ceeding one  year,  is  void  as  against  any 
subsequent  purcbaser  or  mortgagee  of  the 
same  property,  or  any  part  thereof,  In  good 
faith  and  for  a  valuable  consideration,  whose 
conveyance  Is  first  duly  recorded,  and  as 
against  any  Judgment  affectlug  the  title,  un- 
less such  conveyance  shall  have  been  duly 
recorded  prior  to  the  record  of  notice  of  ac- 
tion." 

"Sec.  1217.  An  unrecorded  Instrument  Is 
valid  as  between  the  parties  thereto  and 
those  who  have  notice  thereof." 

The  first  case  on  the  subject  is  Long  v. 
Dollarhide,  24  Cal.  218,  which  was  decided 
before  the  enactment  of  the  Code.  It  is 
there  held  that  where  a  subsequent  buyer, 
whose  deed  is  recorded,  claims  title  against 
a  previous  grantee  under  an  unrecorded  deed, 
the  burden  Is  upon  the  snbsequent  buyer  to 
prove  that  be  "Is  a  purchaser  In  good  faith 
and  for  a  valuable  consideration."  The  role 
was  laid  down  thus  in  Eversdon  v.  Mayhew, 

65  Oal.  167.  3  Pac.  644:  **To  entitle  a  party 
to  protection  as  such  a  purchaser,  he  must 
aver  and  prove  the  possesalon  of  bis  grantor, 
the  purchase  of  the  premises,  the  payment 
of  the  purchase  money  In  good  faith,  and 
without  notice,  actual  or  constructive,  prior 
to  and  down  to  the  time  of  its  payment" 
The  same  doctrine  has  been  approved  and 
followed  by  this  court  in  the  following  cases: 
Landers  v.  Bolton,  26  Cal.  419;  Isenboot  v. 
Chamberlain.  59  Cal.  639;  WUholt  v.  Lyons, 
98  Cat.  413,  38  Pac.  325;  County  Bank  of 
San  Luis  Obispo  v.  Fox,  119  Cal.  64,  51  Pac. 
11;  Beattle  v.  Crewdson,  124  Cal.  579,  57 
Pac  463;  Alcorn  v.  Buschke,  133  CaL  658, 

66  Pac.  15;  Kennlff  v.  Caulfleld,  140  Cal.  45, 
78  Pac.  803;  Cal.  a  F.  Ass'n  v.  Stelling,  141 
Oal.  719,  75  Pac.  820.  It  also  prevails  In  the 
United  States  courts.  Boone  v.  Chiles,  35 
U.  S.  (10  Pet)  211,  0  Ll  Ed.  888L  In  view 
of  these  numerous  decisions,  it  must  be  con- 
ceded that  the  role  contended  for  by  th« 
plaihtiff  1>  lltmly  established.  notwitliBtand- 


ing  one  or  two  cases  which  seem  to  vti'-: 
the  opposite  rule.    In  Fair  v.  Stevenot  ^^ 
Cal.  487,  the  opibilon  seems  to  be  written 
upon  the  assumption  that  the  burden  Is 
such  cases  was  on  the  claimant  under  the 
prior  unrecorded  deed  to  show  notice  of  his 
right  to  the  second  grantee,  but  there  te  notli- 
log  In  the  decision  upon  that  exact  point, 
and  it  cannot  be  taken  as  a  statement  of  the 
doctrine.    In  Smith  v.  Yule.  31  Cal.  184.  8d 
Am,  Dec.  167,  It  la  said  that  notice,  either 
actual  or  constructive,  to  the  second  grantee, 
must  be  clearly  shown,  before  the  claimaDt 
under  an  unrecorded  deed  can  prevail  against 
a  subsequent  grantee  for  a  valuable  consid- 
eration.   The  ground  of  this  position,  as 
stated,  is  that  if  a  second  grantee,  knowing 
of  the  previous  conveyance,  ahonld  never- 
theless purchase  the  property  and  attempt 
to  assert  title  thereto,  such  conduct  would 
constitute  fraud  on  his  part,  and  that  the 
case  comes  under  the  rule  that  fraud  la  never 
presumed,  but  must  always  be  proven.  This 
Is  the  only  case  which  states  the  rule  con- 
trary to  the  numerous  decisions  above  cited, 
and  It  must  be  considered  as  overruled. 
There  Is  a  line  of  cases  which  the  defend- 
ants contend  establish  a  contrary  rule,  but 
upon  examination  it  will  be  seen  that  there 
is  a  clear  distinction  between  them  and  the 
case  at  bar.    Thus  It  has  been  invariably 
held  that  In  a  suit  by  a  beneficiary  to 
force  a  resulting  or  constructive  trust  against 
a  grantee  of  the  trustee,  in  cases  where  the 
trustee  held  under  a  deed  purporting  to  con- 
vey the  legal  title,  without  terms  Indicating 
the  trust  it  was  Incumbent  upon  plaintiff 
not  only  to  prove  the  facts  establishlns  a 
trust,  but  also  to  prove  that  the  grantee  of 
the  trustee  took  his  conveyance  with  notice 
of  the  equities  of  the  plaintiff.    In  Wyrick 
V.  Week,  68  Cal.  8,  8  Pac  5^  which  was  a 
case  of  this  character,  the  court  said:  "It 
Is  said  that  the  defense  of  a  bona  fide  pur- 
chaser without  notice  la  in  the  nature  of 
new  matter,  the  burden  of  proving  which  Ib 
upon  the  defendant   Ordluarlly  this  is  so.'' 
And  the  court  proceeds  to  show  that  In  tbut 
particular  kind  of  cases  the  rule  is  different. 
The  same  proposition  Is  stated  and  the  dis- 
tinction noted  in  Tlllaux  v.  Tlllenx,  115  Cal. 
674,  47  Pac.  691,  and  In  Wamock  v.  Harlow. 
96  Cal.  298,  31  Pac.  1G6,  31  Am.  St  Bep.  209. 
This  principle  Is  also  applied  In  cases  of 
suits  by  a  purchaser  under  a  judgment  and 
execution  sale  against  a  grantee  of  the  Judg- 
ment debtor,  where  the  plaintiff  claims  that 
the  conveyance  by  the  debtor  to  the  grantee 
was  fraudulent  and  void  as  against  cred- 
itors. Casey  v.  Leggett  125  CaL  666,  58  Pac 
264.    In  such  cases  the  burden  la  on  the 
creditor  to  prove  the  fraudulent  Intent  of 
the  debtor  in  executing  the  deed.   If  there- 
upon the  grantee  proves  that  he  paid  a  valu- 
able consideration,  the  burden  la  then  Im- 
posed on  the  creditor  to  prove  notice  of  such 
fraudulent  intent  to  tlie  giuitee  at  tbe  time- 
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of  his  purchase,  or  before  payment  of  the 
price.  The  ucderlylDg  reason  for  this  rule 
In  these  cases  Is  that  as  the.  debtor  or  trus- 
tee, as  the  case  may  be,  holds  the  le^fal  title 
at  the  time  of  the  conveyance,  the  legal  ef- 
fect of  his  deed  Is  to  convey  that  title  to  his 
grantee,  and  thns  there  Is  established  a  legal 
condition  which  inures  to  tbe  benefit  of  the 
grantee,  and  cannot  be  changed  In  equity, 
except  by  proof  of  circumstances  to  show  a 
superior  equity  in  the  party  who  disputes  It 
Elqnity  follows  the  law,  and,  a  legal  condi- 
tion or  status  being  once  established,  the 
burden  of  proof  of  facta  necessary  in  equity 
to  change  the  status  is  upon  him  who  as- 
serts the  equitable  right  A  similar  proposi- 
tion was  inTolved  in  Garber  t.  Glanella,  98 
Cal.  527,  33  Pac.  458,  and  the  same  rule  was 
applied.  In  Wyrlck  v.  Week,-  supra.  It  Is 
said:  "If  there  were  matters  In  pais  tend- 
ing to  show  notice  of  plaintiffs*  rights  at  the 
time  of  such  purchase.  *  *  *  It  was 
Becessary  for  the  plaintiffs  to  make  the 
proofs,  for  without  such  proof  the  title  must 
remain  where  plaintiffs  hare  alleged  it  to 
be — ^in  defendants."  And  in  Casey  7.  Leg- 
gett,  supra,  ft  was  said  concerning  the  deed 
by  the  debtor  to  his  grantee:  "The  deed  hav- 
ing been  made  for  a  valuable  consideration 
and  delivered  to  the  grantee,  the  law  pre- 
sumes that  the  grantee  rightfully  acquired 
a  title  to  the  property."  In  the  case  at  bar 
and  other  similar  cases,  however,  the  con- 
ditions are  precisely  the  reverse,  and  tbe 
principle  operates  against  tbe  defendant.  A 
subsequent  deed  by  tbe  grantor  to  another 
person  does  not  of  Its  own  force  convey  any 
title,  for  the  grantor,  having  previously  part- 
ed with  his  title,  has  left  In  himself  nothing 
to  convey,  and  his  deed  alone  can  therefore 
convey  nothing.  It  can  only  be  effective,  as 
against  the  first  grantee,  when  supplemented 
by  proof  that  It  was  first  recorded,  and  that 
the  grantee  therein  named  purchased  for 
value,  and  without  notice  of  the  prior  deed, 
or  of  the  rights  of  the  first  grantee.  This, 
also,  Is  an  attempt  to  change  a  legal  con- 
dition. The  necessary  facts  cannot  be  pre- 
sumed In  favor  of  the  second  grantee,  and 
hence  tbe  burden  is  on  him  to  make  the  sup- 
plementary proof.  Tbe  case  of  Hart  r. 
Church,  126  Oal.  480,  5S  Pac.  910,  77  Am. 
St  Rep.  195,  Ib  cited  by  tbe  defendants  In 
support  of  their  contention  on  this  point  In 
that  case  it  was  held  that  a  purchaser  of  a 
negotiable  instrument  having  shown  that  he 
bought  it  for  a  valuable  consideration  be- 
fore maturity,  the  plaintiff.  In  an  action 
against  him  to  cancel  the  note  on  account  of 
fraud  in  procuring  Its  execution,  must  prove 
that  the  purchaser  at  the  time  he  bought  had 
notice  of  tbe  fraud.  Tbe  same  proposition 
is  decided  in  Jordan  v.  Grover,  99  Cal.  194, 
33  Pac.  889;  Eames  v.  Orosier,  lOX  Cal.  263, 
35  Pac.  873;  and  Sinkler  v.  Siljan,  136  Cal. 
356.  68  Pac.  1024.  These  cases,  however, 
manifestly  rest  upon  the  same  ground  as 
Cas^  T.  Leggett,  Wyrlck  v.  Week,  and  sim- 


ilar cases,  above  dted.  Tbe  Indorsement  of 
a  note  carries  the  legal  title  to  the  note  and 
vests  It  In  the  Indorsee,  and.  If  it  is  shown 
by  him  that  he  bought  for  a  valuable  con- 
sideration before  maturity,  his  legal  title  can- 
not be  divested,  nor  bis  right  to  recover  de- 
feated, without  tbe  proof  which  shows  bis 
purchase  to  have  been  fraudulent  namely, 
that  he  had  notice  of  the  lack  of  considera- 
tion or  of  the  fraud,  or  other  defense  of  the 
maker.  They  In  fact  apply  the  same  prin- 
ciple as  the  many  decisions  above  cited  hotd- 
iDg  that^  In  a  suit  between  a  prior  grantee 
under  an  unrecorded  deed,  and  a  second 
grantee  whose  deed  Is  first  recorded,  the  bur- 
den is  Qpon  the  second  grantee  to  prove  that 
he  purchased  without  notice  of  tbe  other's 
rights,  and  for  a  valuable  consideration.  It 
follows  that,  in  the  absence  of  any  evidence 
on  tbe  subject,  the  finding  should  have  been 
In  favor  of  plaintiff  on  this  point 

Defendants  claim  that  plaintiff  must  prove 
that  defendants  had  notice,  because  It  is  one 
of  tbe  facts  alleged  in  her  complaint  and  de- 
nied In  tbe  answer.  This,  however.  Is  not 
the  test  The  plaintiff  was  obliged  to  prove 
only  those  facts  which  were  necessary  to  con- 
stitute her  cause  of  action.  If -she  has  al- 
leged some  fact  not  necessary  to  her  case, 
but  which  is,  in  ^ect  a  traverse  of  some 
fact  which  might  have  been  alleged  In  de- 
fense to  her  action,  and  the  defendant  denies 
such  allegation,  this  does  not  change  tbe  bur- 
deb  of  proof,  nor  require  the  plaintiff,  to  In- 
troduce any  evidence  upon  that  subject  until 
the  defendant  has  produced  evidence  there- 
on which  makes  rebuttal  evidence  on  her 
part  necessary.  She  Is  not  obliged  thus  to 
anticipate  a  possible  defense. 

The  court  found  that  at  the  time  of  the 
execution  of  the  deed  by  Mary  B.  Pleasant 
to  Solomons  the  plaintiff  was  the- owner  of 
the  property.  Hence  the  further  finding  that 
the  deed  to  Solomons  and  his  deed  to  his 
successors  In  Interest  were  executed  for  a 
valuable  consideration  was  not  alone  auffl- 
dent  to  defeat  tbe  title  of  the  plaintiff  and 
authorize  a  Judgment  for  the  defendants.  It 
required  the  aid  of  tbe  other  finding  that 
Solomons,  or  some  one  of  tbe  successive 
grantees  under  blm,  took  without  notice  of 
plaintiffs  rights.  As  this  latter  finding  Is 
not  sustained  by  the  evidence.  It  follows 
that  a  new  trial  should  have  been  granted. 

We  do  not  consider  as  Important  the  facts, 
wblch  are  undisputed,  that  ever  since  the 
year  18S3  the  technical  legal  title  to  the  prem- 
ises has  been  vested  in  certain  trustees  to 
secure  an  outstanding  debt  of  $15,000  to  the 
savings  and  loan  society,  and  that  this  trust 
has  been  kept  in  force  by  renewals  from 
time  to  time.  Since  1S91  tbe  plaintiff  has 
been  the  owner  of  the  property  subject  to 
the  trust  and  tbe  rules  we  have  been  con- 
sidering are  as  much  applicable  to  her  estate 
therein  as  they  would  b^  if  the  trust  deed 
had  not  existed.  None  of  the  defendants 
claim  any  rights  ondw  tbe  trust  bat  all 
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rl^Uts  of  both  plaintiff  ud  defendants  are 
alike  subject  thereto. 

The  plaintiff  asserts  that  the  court  erred  In 
admitting  In  evidence  certain  declarations  of 
Mary  B.  Pleasant  to  the  plaintiff  at  and  snb- 
seqoent  to  the  execution  of  the  deed  from 
Pleasant  to  Solomons.  The  plaintiff's  point 
is  that,  at  the  time  the  plaintiff  was  the 
owner  of  the  property  in  controversy,  Mary 
E.  Pleasant  occupied  the  position  of  a  pre- 
vious owner,  and  that  the  declarations  of  a 
previous  owner  affecting  title  to  the  property, 
made  after  such  owner  has  parted  with  the  ti- 
tle, and  not  lu  the  presence  of  the  grantee,  are 
not  admissible  against  a  grantee.  There  can 
be  no  dispute,  concerning  the  correctness  of 
this  rule,  but  we  do  not  think  it  Is  applica- 
ble in  this  particular  Instance.  The  defend- 
ants claimed  title  as  Innocent  purchasers  for 
a  valuable  consideration  under  a  subsequent 
deed  from  the  plaintiff's  grantor.  The  plain- 
tiff claimed  that  the  deed  from  Mary  E. 
Pleasant  to  Solomons,  under  which  the  de- 
fendants claimed,  was  in  legal  effect  a  mere 
mortgage  to  secure  a  debt^  and  hence  that 
it  did  not  convey  any  title  whatever.  The 
defendants  were  therefore  required  to  meet 
both  propositions:  First,  th^  had  a  right 
to  show  that  Solomons  or  any  of  his  sfic- 
cessors  was  a  purchaser  for  a  valuable  con- 
sideration, without  notice  of  the  plalntifTs 
rights;  and,  secondly,  they  bad  to  meet  the 
contention  that  the  deed  under  which  they 
claimed  did  not  convey  the  legal  title,  but 
was  in  effect  a  mortgage.  On  the  latter  prop- 
osition it  was  competent  to  show  the  decla- 
rations made  by  Mary  EL  Pleasant  at  the  time 
of  the  transaction  and  subsequent  thereto 
with  respect  to  that  particular  question.  As 
we  understand  the  record,  these  declarations 
were  admitted  solely  for  that  purpose. 

Plaintiff  further  alleges  that  the  court  err- 
ed In  denying  her  motion  to  strike  from  the 
cost  bill  the  item  of  <122.50  for  one-half  of 
the  cost  of  transcribing  the  testimony.  The 
Item  was  properly  allowed.  Before  the  tran- 
script was  vrritten  up,  the  court  made  an 
order  that  it  should  be  done;  the  expense  to 
be  borne  equally  by  both  sides.  Upon  the 
making  of  this  order,  the  prevailing  party, 
having  paid  one-half  of  the  cost  of  writing 
up  the  testimony,  was  entitled  to  have  It  In- 
cluded in  the  cost  bill,  and  allowed  as  part 
of  the  costs  of  the  case.  Barkly  v.  Copeland, 
86  Gal.  493,  26  Pac.  a  If  tbe  Judgment  and 
order  had  been  affirmed  upon  this  appeal, 
this  Item  of  cost  would  remain  as  a  part  of 
the  costs  properly  chargeable  against  the 
plaintiff.  It  is  necessary,  however,  to  re- 
verse the  order  denying  a  motion  for  a  new 
trial,  and  the  effect  is  that  this  Item  of  coats 
Is  again  set  at  large,  to  be  determined  by 
the  court  upon  a  subsequent  trial  of  the  case. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:  ANGBLLOTTI,  J.;  YAM 
DYKE,  J. 


In  re  MDBPHT'S  BSTATB.    (S.  F.  8,972.) 

MURPHY  T.  O'OONNOB  et  aL* 
(Supreme  Court  of  California.   Nov.  38,  1904.) 

BXECtrrOBS    and    ADHINIStBATOBS  —  FABTIAL 
DISTaiBUTION— PBTirXON-^XaHTB  OF  BXKCn- 
DEVISEES  —  DEFENSES  —  JXTDQHXNT  — 

APPEAL— PEBSONS  INTERESTED. 

1.  Where,  on  an  application  bjr  legatees  for  a 
partial  distribution,  uie  executrix  raised  an  is- 
sae  as  to  the  Bufficiency  of  the  iwtltion  to  show 
Bufficient  assets  to  pay  the  legacies  without  loos 
'to  creditors,  both  toe  power  of  the  executrix  to 
comply  with  an  order  directing  such  distribu- 
tion and  the  petitionerB*  right  to  an  immediate 
distribution  were  involved,  on  both  of  whidi 
questions  the  executrix  was  interested,  person- 
ally and  on  behalf  of  creditors,  and  hence  was 
entitled  to  appeal  therefrom. 

2.  A  petition  by  legatees  for  the  partial  dis- 
tribution of  an  estate,  in  the  exact  language  of 
Code  Olv.  Proc.  I  1661,  declaring  *'that  said 
estate  is  but  little  indebted,  and  that  the  Bharm 
and  legadea  of  petltionen  may  now  be  allowed 
to  them  without  loss  to  creditors  of  the  estate," 
was  sufficient  as  a^inst  the  executrix. 

3.  An  executrix  m  her  representative  eapacitr 
is  not  entitled  to  object  to  the  pajrment  of  lejca- 
teea  on  the  ground  that  they  had  forfeited  their 
right  to  the  legacies  by  an  alleged  violation  of 
a  provision  in  the  will  that,  if  any  one  Aereia 
named  should  contest  the  will,  he  or  she  ahoald 
take  nothing  under  It 

4.  Where,  on  a  petition  for  partial  distrlba- 
tion  to  legatees,  the  other  legatees  and  devisees 
did  not  appear  at  the  hearing,  or  In  any  man- 
ner object  to  the  order  In  favor  of  petitioners, 
but  an  appeal  was  taken  by  the  exe<nitrix  in 
her  represeotative  capacity  only  on  the  grouod 
that  the  petition  was  insufficient  in  respect  to 
Its  statements  as  to  the  condition  and  value  of 
the  estate  and  the  amount  of  the  debts,  the 
order  of  distribution  became  final  in  so  far  aa 
It  allowed  the  legacies. 

5.  Where  an  executrix  appeared  and  contest- 
ed a  petition  by  legatees  for  partial  distribution 
in  her  c^jadty  as  executrix  only,  such  appear^ 
ance  did  not  entitle  her  to  claim  rights  In  sndi 
proceeding  which  she  poascased  imly  u  devisee, 
as  to  which  she  should  be  considered  as  having 
made  default  * 

Departmrat  1.  Appeal  from  Snperior 
Court,  City  and  County  of  San  S^ancisco; 
J.  V.  Coffey.  Judge. 

Application  by  Margaret  U.  O'Connor  and 
another  for  a  partial  distrlbtitimk  of  tbe  es- 
tate of  John  Murphy,  deceased.  From  an  ot^ 
der  In  favor  of  petitioners,  Anna  J.  Mnr^iy. 
as  executrix,  appeals.  Affirmed. 

J.  C.  Bates,  for  appellant  WUllam  E.' 
White  and  Edmrd  0.  Harrison,  for  respond- 
ents. 

SHAW,  J.  This  Is  an  appeal  by  Anna  J. 
Murphy,  In  her  capacity  as  executrix  of  the 
estate  of  John  Murpby,  deceased,  from  an 
order  of  partial  distribution  directing  ber.  as 
such  executrix,  to  pay  to  each  of  the  two 
respondents  a  legacy  of  $500  bequeathed  to 
them,  respectively,  by  the  will  of  tiie  deceas- 
ed. 

The  respondents  claim  that,  under  the 
facts  shown  in  the  record,  the  only  effect  of 
the  partial  distribution  im  to  reduce  the  resl- 
 J.  
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due  of  tbe  estate  to  the  extent  of  the  legacies 
distrlbnted;  tbat  It  streets  the  Interests  of 
the  residuary  derlsees  only,  and  hence,  they 
Bay,  the  execntrlx.  as' such,  has  no  interest 
In  the  controTeray,  Is  not  a  "^arty  aggrieTed" 
by  the  order,  and  bas  no  right  of  ai^^eal 
therefrom.  It  may  be  conceded  that  this 
would  be  the  case  if  tbe  facts  showed  no 
other  grounds  of  appeal  than  aboTe  stated. 
But  the  appellant  presents  for  review  an  Is- 
sue at  law  as  to  the  sufipelency  of  tbe  peti- 
tion to  show  tbat  there  were  anffldent  assets 
to  pay  the  legacies  without  loss  to  the  cred- 
itors. In  such  a  case  both  the  power  of  the 
executrix  to  comply  wltb  tbe  order  and  the 
right  to  an  immediate  distribution  are  In- 
Totred,  and  upon  these  question  the  exec- 
utrix is,  both  personally  and  ou  behalf  of 
tbe  creditors,  Interested,  and  has  a  clear 
right  to  appeal.  In  re  Welch's  Estate,  106 
Cal.  429,  39  Pac.  805;  Est  of  Kelley.  63  Cal. 
106;  Est.  of  Mitchell,  121  Cal.  891,  63  Pac. 
810. 

This  Issue  la  presented  by  demurrer  to  the 
petition  for  partial  distribution.  The  grounds 
of  tbe  demurrer  are  that  tbe  facts  stated  do 
not  entitle  tbe  petitioner  to  the  relief-  asked 
for,  and  tbat  the  petition  was  uncertain  in 
that  It  failed  to  state  the  value  or  nature  of 
the  estate,  or  whether  It  was  in  money,  chat- 
tels, or  land,  or  the  amount  of  iDCumhrancea, 
If  any.  The  only  statement  on  the  subject 
contained  In  tbe  petition  Is  as  follows: 
"That  snid  estate  Is  but  little  Indebted,  and 
that  the  shares  and  legacies  of  your  petition- 
ers may  now  be  allowed  to  them  without  loss 
to  the  creditors  of  the  estate  of  said  deceas- 
ed." This  Is  in  the  exact  language  of  that 
part  of  section  1661,  Code  CiT.  Proc.,  declar- 
ing what  must  be  made  to  appear  at  the 
hearing  before  the  order  can  be  granted. 
Without  determining  whether  or  not  this 
would  be  a  sufficient  statement  of  facts  if 
the  objection  were  made  by  an  heir  or  by  an- 
other legatee,  we  are  satisfied  that  It  is  suffi- 
cient as  against  tbe  execntrlx,  who  generally 
must  have  greater  knowledge  of  the  value 
and  character  of  the  property,  tbe  amount 
of  money  on  hand,  and  the  amount  of  the  in- 
debtedness than  any  other  person.  The  Code 
does  not  attempt  to  prescribe  the  form  or 
contents  of  the  petition.  It  is  clear  tbat 
elaborate  pleadings  are  not  required  or  con- 
templated In  the  proceeding,  and,  so  far  as 
the  executrix  is  concerned,  they  are  not  nec- 
essary. On  the  subject  of  pleadings  in  pro- 
bate courts  generally,  the  author  of  Woerner 
on  Administration  says:  'Their  procedure 
is  generally  summary,  requiring  no  pleading 
in  tbe  technical  sense,  nor  adherence  to  arti- 
ficial rules  In  tbe  statemeut  of  a  cause  of  ac- 
tion or  defense.  An  intelligible  statement  of 
an  existing  substantial  right,  which  the  court 
has  Jurisdiction  to  enforce,  Is  a  sufficient  al- 
legation of  alt  matters  necessary  to  sustain  a 
Judgment."  1  Woerner  on  Adm.  page  *339. 
Tbe  authorities  on  which  this  statement  is 
founded  are,  for  the  most  part,  decisions  of 
TOP.— fll 


states  having  a  less  formal  probate  proce- 
dure than  our  own,  and  hence  It  is  doubtful 
if  the  role  stated  can  be  considered  unlver^ 
sally,  or  even  generally,  applicable  to  pro- 
bate proceedings  under  our  system.  But 
even  If  a  more  rigid  rule  is  applied,  as  may 
be  inferred  from  the  provisions  of  section 
1713,  Code  Civ.  Proc.  we  think  a  statement 
of  the  ultimate  facts  concerning  the  nature 
of  the  estate  and  tbe  amount  of  tbe  debts 
which,  according  to  the  Code,  the  court  must 
find  to  exist  before  making  the  order,  will 
afford  sufficient  information  of  tbe  grounds 
on  which  the  application  will  be  made  to  en- 
able the  executrix,  at  least,  to  make  any 
proper  opposition  or  defense.  If  It  accom- 
plishes this,  it  serves  the  purposes  for  which 
pleadings  are  required.  Tbe  demurrer  of  the 
executrix  was  properly  overruled. 

Tbe  appellant  further  claims  that  the  peti- 
tioners bad  forfeited  their  right  to  the  lega- 
cies because  of  an  alleged  violation  of  a  pro- 
vision in  tbe  will  tbat.  If  any  one  named 
therein  should  contest  the  same,  he  or  she 
should  take  nothing  under  it  This  Is  a 
question  in  which,  as  executrix,  the  appellant 
has  no  interest;  and  which  she  cannot  have 
decided  on  this  appeal.  It  does  not  affect  the 
executrix  In  her  representative  capacity.  It 
concerns  only  tbe  rights  of  tbe  residuary 
devisees.  In  such  cases  tbe  executrix  "can- 
not litigate  the  claims  of  one  set  of  legatees 
against  the  others  at  tbe  expense  of  tbe  es- 
tate" (Bates  V.  Ryberg,  40  Cal.  465);  nor 
I  maintain  an  appeal  (Est  of  Wright  49  Cal. 
551;  Est  of  Marrey,  65  Cal.  287,  S  Pac.  896; 
Merrlfleld  v.  Longmlre.  66  Cal.  180,  4  Pac. 
1170;  Jones  v.  Lamout  118  Cal.  503.  50  Pac. 
786,  62  Am.  St  Rep.  251;  Est  of  Healy,  137 
Cat.  474,  70  Pac.  455;  McCabe  v.  Healy,  138 
Cat.  90,  70  Pac.  1008).  The  distinction  Is  thus 
stated  in  Re  Welch's  Estate,  106  Cal.  429,  89 
Pac.  805:  "It  Is  a  8o;ind  proposition  that  ad- 
ministrators, general  or  special,  like  receivers 
and  other  trustees  or  custodians  of  funds  for 
designated  purposes, .  are  not  ordinarily  af- 
fected by  orders  in  reference  to  their  dispo- 
sition, and  therefore  will  not  be  beard  on 
appeal  from  such  orders.  But  this  rule  has 
its  well-defined  limitations.  Wherever  an  or- 
der or  decree  involves  a  construction  of  the 
proper  exercise  of  the  duties  of  the  officer, 
wherever  it  presents  a  question  as  to  the 
right  or  power  of  the  trustee  to  comply  with 
It  wherever  obedience  to  It  might  subject 
him  to  liability,  the  rule  does  not  operate. 
Even  where  the  order  Is  one  merely  for  the 
paymeut  of  funds,  if  any  of  these  questions 
arise  under  It  and  personal  liability  may  at- 
tach, the  right  of  the  officer  to  appeal  Is  rec- 
ognized and  upheld."  Moreover,  a  decision, 
of  tbe  question  on  this  appeal  would  be  of  no 
avail,  even  to  the  real  parties  Interested. 
The  legatees  and  devlsei^B  did  not  appear  at 
the  hearing,  or  In  any  manner  object  to  the 
wder,  and  as  to  them  It  has  become  final  and 
coucluslfe  so  far  as  it  allows  the  legacies  of 
the  petitioners.   The  only  matter  which  can 
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be  the  subject  of  farther  action  In  the  court 
b«4ow,  it  the  order  shoiild  be  reversed  on  this 
api>eal.  Is  that  tn  which  alone  the  executrix. 
In  her  representatlye  capacit7,  la  Interested^ 
namely,  the  sufficiency  of  the  petition  In  re- 
spect to  Its  statement  of  the  condition  and 
value  of  the  estate,  and  the  amonnt  of  the 
debts.  AHIiouRh  the  executrix  Is  also  a  resid- 
uary devisee,  yet,  ns  she  neither  objected  nor 
appearofl  as  devisee,  Rhe  is  as  fully  concluded 
with  respect  to  her  rights  as  devisee  as  are 
the  other  devisees.  Her  appearance  as  exec- 
utrix gives  her  no  standing  to  claim  rl^ts 
which  she  poRijesses  solely  as  devUee.  As 
such  devisee  she  must  be  considered  u  one 
who  litis  suffered  default 

No  other  questions  are  presented.  Tbe  vt- 
dcr  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  VAN 
DYKE,  J. 


CURTIN  T.  K0WAL8KT.   (8.  F.  8,071.)* 

(Supreme  Ooort  of  California.    Nov.  22,  1904.) 

JUOaUBNTB  —  A8SI0NMEHT  —  VAUDrTT  —  CON- 
SIDERATION —  nECESSITT  or  FiLiNO— BrracT 
AS  AQAinflT  BONA  nnE  pvacHASEBs— Action 

— PLEADIRO— XVIDMCB. 

^.  To  an  action  by  an  assignee  on  a  money 
judirment,  where  the  complaint  alleges  the  aa- 

siguiiient,  it  is  not  necessary  for  it  to  further 
Btate  that  plaintiff  was  the  owner  of  the  judg- 
ment at  the  commencement  of  the  action. 

2.  In  an  action  on  a  judgment,  evidence  of  a 
contract  whereby  the  original  judgment  creditor 
tranBferred  to  plaintiff  all  judgments  standing 
of  record  In  bis  name,  in  connection  with  tbe 
admitted  fact  that  the  judgment  aned  on  was 
entered  prior  to  the  date  of  the  assignment  in 
favor  of  the  original  Judgment  creditor,  and  tbe 
absence  of  evidence  of  any  previous  assignment 
or  transfer,  was  saffldent  to  support  a  Jadg- 
ment  for  plaintiff. 

3.  Under  Oi^.  Code,  S  1044,  providing  that 
property  of  any  kind,  except  a  possibility  not 
coupled  with  an  interest,  may  be  transferred,  a 
judgment  may  be  assigned. 

4.  Under  Civ.  Code,  |S  1039,  1040,  1063. 1084. 
defining  a  transfer,  and  providing  that  a  con- 
sideration is  not  necessary  to  its  validity,  and 
that  it  vesta  in  the  transferee  all  the  actual 
title  whld)  tbe  transferror  then  has,  to  tbe 
thing  tranaferred  and  Its  inddents,  an  assign- 
ment of  a  judgment  vests  in  tbe  assignee  all 
the  assiffnor'a  title,  regardless  of  whether  any 
consideration  Is  paid  for  the  assignment  or  not ; 
and  the  assignor  has  nothing  which  be  can  sub- 
sequently assign,  anless  there  be  left  in  him 
some  equitable  interest  by  reason  of  a  trust 
exi>;tiug  In  his  favor. 

o.  In  an  action  on  an  assigned  judgment  the 
question  whether  any  equitable  interest  was  left 
in  the  assignor  after  the  assignment  could  not 
be  litigated  under  a  denial  of  the  fact  of  tbe 
assignment 

6.  An  assignee  of  the  legal  title  to  a  judgment 
is,  as  to  the  judgment  debtor,  the  real  party  in 
interest  and  entitled  to  sue  notwithstanding  the 
existence  of  a  trust  between  tbe  assignee  and 
tbe  assignor. 

7.  It  to  not  necessary  for  the  assignee  of  a 
judgment  to  file  an  assfgnmoit  or  give  notice 
of  It  to  other  persons  who  may  be  about  to 
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take  a  second  asstgnmeBt;  and  sobseancnt 

stgnees,  although  bona  fide  purdiaaera  ror  valop. 
acquire  no  title  as  against  the  original  assigoe^. 

D^artment  1.  Appeal  from  Superior 
Court  City  and  County  of  San  rnuciseo: 
J.  H.  Dougherty,  Judge. 

Action  by  D.  A.  Cnrtln  against  H.  J.  Ko- 
walsky.  l-'rom  an  order  granting  a  new 
trial,  plaintiff  appeals.  Reversed. 

Vincent  Neale.  for  appellant  T.  J.  Okow- 
ley,  for  respondent . 

SHAW,  J.  Tbe  plaintifr  appeals  trtaa  an 
OTder  granting  defendants  motion  for  a  new 
trial.  The  action  is  to  recovw  the  sum  doe 
upon  a  money  Judgmrat  The  complaint  al- 
leges that  on  January  4,  1894,  one  Joaepb  E. 
Shaln  recovered  judgment  in  the  snperlor 
court  of  the  city  and  county  of  San  Francis- 
co agalnat  the  defendant  for  a  sum  of  money 
stated ;  that  the  judgment  waa  duly  entered 
on  January  4,  1S95;  that  on  Augoat  IS.  1805, 
Bald  Shaln  assigned  tbe  jndgment  to  plain- 
tiff, and  that  it  has  not  been  paid,  eltber  in 
whole  or  in  part  The  action  was  b^pin  oa 
December  20,  1880,  nearly  five  years  after 
tbe  entry  of  the  Jadgment  Tbe  answer  de- 
nies that  Shaln  at  the  time  alleged,  or  at  all. 
asalgned  the  judgment  to  the  plaintiff.  Tills 
was  the  only  Issue  presented  for  trial.  Tbe 
complaint  further  avers  that  the  plaintiff 
"Is  now  the  owner  and  holder"  of  the  ivdg- 
ment  and  this  is  denied  by  the  answer.  But 
It  was  not  necessary  for  the  complaint  to 
state  that  tbe  plaintiff  was  the  owna-  or 
holder  of  the  judgment  Such  ownership 
and  holding  was  the  legal  resnlt  of  tbe  as- 
signment and,  that  fact  having  been  alleged. 
It  follows  as  a  matter  of  law  that  plaintiff 
thereby  became  the  owner  and  bolder  tha«- 
of.  This  condition  of  ownership  is  iwa> 
somed  to  continue,  and  it  was  not  necesaary 
to  allege  that  plaintiff  was  Q»  owner  at  tbe 
time  tbe  action  was  b^nm-  Sodi  an  allega- 
tSon,  or  its  egolTalent  la  reqolred  In  actions 
to  recover  the  possessi<m  of  spet^  property, 
bvt  not  in  actions  to  recovw  on  nwHiey  de- 
manda  Pryce  Jordan,  69  Gal.  571, 11  Pac 
189;  Foorman  v.  Hills,  8S  CaL  121.  K>  Am. 
Dec  90;  Wedderqmon  v.  BogerB,32.Cal.572: 
Hook  T.  White,  8S  Cat  300;  Monroe  t.  Fold, 
72  CaL  SIO,  14  Pac  614;  Clemens  t.  Lnce; 
101  Gal.  436,  8S  Pac  1082. 

We  think  the  court  em&  In  granting  tb» 
motion  for  a  new  trial.  Tbe  plaintiff,  upon 
dne  proof  of  its  ezecotlon,  Introdnced  In  evi- 
dence a  contract  of  assignment  bearing  date 
August  — ,  1895,  whereby  the  original  Judg- 
ment creditor,  Joseph  B.  Shaln,  "sold,  as- 
signed, transferred,  and  set  over"  to  the 
plaintiff  all  the  right  title,  and  intraeat  of 
Joseph  B.  Shaln  **in  each  and  erery  Jodg- 
ment  standing  of  record  in  Ids  name."  It 
being  admitted  by  the  plradlngs  that  tbs 
judgment  sued  on  was  given  and  wtered  in 
tevor  of  Joa^h  Bi.  Shaln  as  aHeged,  and 
there  being  no  evidence  of  any  previous  as- 
i^mmoat  or  transte,  it  necesurily  stood  el 
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vmocd  In  Us  nanw  tn  AngnBt  ISOBu  It 
therefore  came  wltblii  tlie  de(Mxlptloii  am- 
taln«d  In  the  contract  of  asalgnroept,  and  It 
follows  that  the  title  to  the  Judgment  was 
thereby  asfiigiied  and  transferred  to  the 
plaintiff.  On  the  Isaoe  presented,  this  evi- 
dence was'  snfflctent  to  support  the  finding 
and  jnd^ent 

The  defondixnt  Introduwd  cTldence  to 
prove  that  after  the  asslenment  to  the  plain- 
tiff Sbaln  had.  for  a  Taloable  ctmslderation* 
executed  anotbar  assignment,  pnrpoctlng  to 
tranafn  the  judgment  to  H.  S.  Sbaln,  who 
had  In  torn  assigned  It  to  B.  T.  Harding, 
also  for  a  raluable  consideration;  and  that 
there  was  no  consideration  for  the  assign- 
ment of  the  Judgment  by  Sbaln  to  plaintiff, 
other  than  an  agreement  that  plaintiff  was 
to  bold  and  man^  tbls  and  other  judg- 
ments as  trustee  for  Bhaln  for  certain  pur- 
poses. Tbe  plaintiff  did  not  admit  tbat  tbe 
asdgnmeat  to  blm  was  mt  tor  a  valuabls 
consideration,  and  he  Introduced  some  evi- 
dence to  flie  contrary*  In  consldsrlng  tbe 
rtievanc;  and  materiality  of  Oils  evidence  it 
Is  to  be  obserrad  tbat  tbe  defendant  pre- 
sented no  Issue  vtoegt  as  to  tbe  fact  of  tbe 
assignment ;  Uiat  be  did  not  plead  In  aluite- 
meat  tbat  another  action  was  pending 
against  him  by  the  other  claimant,  nor  pro- 
sent  a  cross-complaint  a^ing  tbat  tbe  ottaw 
daimant  be  reqiUred  to  Interplead,  nw  even 
to  ask  tbat  tbe  otber  claimant  be  made  a 
party;  and  be  does  not  claim  tbat  he  has 
paid  any  part  of  the  judgment  to  any  per- 
son. The  rights  of  the.seocmd  assignee  are 
not  Involved  and  cannot  be  adjudged.  Tbe 
simple  guestlmis  of  law  are  presented  wheth- 
er or  not  a  consideration  Is  necessary  to  sup- 
port an  assignment,  and  wfaetber  or  not  such 
an  assignment  If  without  a  valuable  ctm- 
slderatlon,  can  be  revoked,  or  Is  annulled 
by  a  subsequent  assignment  to  another. 
Prior  to  the  adoption  of  the  Codes  It  was 
held  that,  Inasmuch  as  a  Judgment  was  not 
assignable  at  common  law,  the  effect  of  such 
assignment  was  to  transfer  an  equitable  to- 
tle  only,  but  tbat  such  title  vested  In  tbe  as- 
signee all  the  beneficial  Interest  In  tbe  judg- 
ment, and  gave  bim  the  right  to  enforce  It 
by  process  In  the  name  of  the  Judgment  plain- 
tiff. Wright  V.  Levy,  12  OaL  262,  268.  It 
was  said  to  be  property,  however,  which 
could  be  purchased,  the  same  as  any  otber 
species  of  proi}crty.  Id.  Under  the  Code 
there  Is  no  limitation  upon  the  power  to  as- 
sign choses  In  action,  including  Judgments, 
and  It  is  clear  from  Its  provisions  tbat  such 
an  assignment  carries  the  legal  title  to  the 
Judgment,  and  that  the  transfer  of  tbe  title 
does  not  depend  upon  tbe  fact  of  there  being 
a  valuable  consideration.  It  Is  provided  that 
"property  of  any  kind  may  be  transferred, 
except  as  otherwise  provided  by  this  article" 
(Civ.  Code,  8  1(H4),  and  the  only  exception 
made  In  the  article  U  tbat  of  a  posslbilll? 
not  olupled  with  an  Interest  A.  Judgment  Is 


tberef(n«  pnverty  wU<dk  can  be  transf»red. 
A  transfer  Is  declared  to  be  "an  act  of  tb» 
parties,  or  of  tiie  law,  by  which  tbe  title  to^ 
proper^  is  conveyed  from  one  living  person'- 
to  another."  Civ.  Code,  I  1039.  It  Is  fur- 
ther provided  tbat  "a  voluntary  tramfer  la 
an  executed  contract  subject  to  all  tbe  rnles 
of  law  concerning  contracts  In  general;  ex- 
cept that  a  consideration  Is  not  necessary  to 
its  vaUdlty"  (Civ.  Code,  1  1040).  and  that  "a 
transfer  vests  In  tbe  transferee  all  the  ac- 
tual title  to  the  thing  transferred  which  tba 
transferrer  then  bas"  <Clr.  Code,  {  1083K 
and  also  all  of  its  incidents  (Civ.  Code,  I 
1084).  The  effect  of  these  rules,  as  applied 
to  the  facts  of  this  case,  is  that  the  assign- 
ment vested  in  tbe  plaintiff  all  iMC  ttie  title 
of  JosqA  B.  Shaln  to  the  judgment  Nettl- 
ing remained  In  him  wblcb  conid  be  tbe  sob- 
jeet  «t  a  snbseanent  assignment,  excepting 
sndt  equitaUe  interest  if  any,  as  be  migbt 
have  by  reason  of  any  trost  tbat  may  bava 
ezlstod  In  Us  farar.  Tba  snbsegnent  as- 
slgnmoit  would  carry  such  equitable  inter- 
est, If  tiiere  was  any,  otberwlse  It  would  be- 
IncdTectnaL  But  tbe  question  wbetber  eg 
not  there  was  any  sudi  equitable  interest  or.' 
taroat  could  not  be  litigated  in  this  action  un- 
faer  the  denial  of  the  fact  of  assignment  fit 
InOeed,  It  could  be  litigated  at  an  in  llie 
name  of  tbe  defendant  The  plaintiff  bacT 
tbe  legal  rl^t  to  sue  tor  tbe  amount  due 
upon  tbe  judgment  altbougb  be  held  the  ti- 
tle as  trustee.  He  held  the  1^1  title,  and 
was  the  real  party  in  Interest  so  far  as  tbe 
defendant  was  concerned.  It  was  not  nec- 
essary for  tbe  plaintiff  to  put  bis  assignment 
on  file,  or  to  give  notice  of  It  to  other  per- 
sons who  might  be  about  to  take  a  second 
assignment  Tbe  other  claimant  although  a 
bona  fide  purchaser  for  value,  did  not  ac- 
quire a  title  BU[>erior  tp  that  of  the  plaintiff. 
With  respect  to  Judgments  tbls  court  bas 
said:  "Tbe  rule  of  caveat  emptor — so  far  as 
any  Interest  acquired  as  against  third  par- 
ties Is  cracerued— applies  to  them  in  the 
same  manner  as  In  the  purchase  of  any  other 
personal  property.  If  the  assignor  has  no 
title,  they  will  take  none,  whether  they  have  - 
notice  or  not"  Mitchell  v.  Hockett,  20  Oat 
544,  85  Am.  Dec.  l&l.  See,  also,  Southard 
V,  McBrown,  63  OaL  645;  Fwe  v.  Manlove, 
18  Cal.  437.  The  title  having  passed  from^ 
Shain  to  the  plaintiff  by  the  assignment  It 
being  an  executed  contract  there  could  be  no 
revocation  or  retransfer  effected  by  the  act 
of  Shaln  alone.  His  subsequent  purported 
transfer  of  the  same  Judgment  did  not  af- 
fect the  title  of  the  plaintiff.  It  follows  that 
all  the  testimony  relative  to  the  want  of 
consideration  and  tbe  subsequent  transfer 
was  Irrelevant  and  Immaterial. 

There  were  some  errors  assigned  In  tbe 
statement  on  motion  fOr  new  trial  upon  rul- 
ings of  the  court  advise  to  the  defendant 
\\*ith  respect  to  this  evidence.  As  we  have 
reached  tbe  conclusion  that  tbls  entire  In- 
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^pilrT  was  Immaterial  and  Irrelerant  to  tbe 
(me  aB  1»  the  fact  of  tbe  aaaignment,  It  will 
not  be  necesaary  to  consider  tbeae  alleged  er^ 
rors,  for  they  could  not,  In  any  event  be 
«mfflcient  to  Justify  the  grantliiff  ot  a  new 
trial. 

Tbe  only  other  error  assigned  was  the  ac- 
tion of  the  eoart  In  overruling  an  objection 
to  the  Introduction  of  the  assignment  to  tbe 
plaintiff.  Tbe  ground  of  the  objection  was 
tbat  it  was  Immaterial  and  incompetent, 
tbat  no  foundation  had  been  laid,  and  that 
no  particular  Judgment  was  described. 
There  was  sufficient  proof  of  Its  execution. 
It  was  manifestly  material  and  competent, 
and  tbe  want  of  a  spedflc  description  was 
supplied  by  the  admitted  facts  which  showed 
that  it  came  within  the  terms  of  the  general 
description.  There  was  no  error  la  the  rul- 
ing on  the  objection.  We  find  no  ground  VD- 
on  which  to  support  a  motion  for  a  new 
trial. 

Tbe  order  granting  a  new  trial  la  reversed. 


We  concur; 
BYKB,  J. 


ANODLLOTTI,   J.i  TAN 


In  re  GLISBrS  E1STAT&.  (S.  F.  8,920.)* 
<8apreme  Court  of  California.   Nov.  10,  1904.) 

OLOORAPHIO  WILL— COnXEST— DATS— COK- 
PLAINT— COHTIKUODB  DOCUURNT. 

1.  An  olographic  will  was  merely  a  memoran- 
«3um  of  testator's  propertjr,  dated  at  the  top, 
and  followed  by  a  clause  disposing  of  the  same. 
Held,  that  it  was  immaterial  whether  the  date 
at  the  top  was  the  date  of  the  will,  or  the  date 
on  which  testator  was  tbe  owner  of  tbe  specified 
property. 

2.  On  the  contest  of  an  olographic  will,  con- 
taining merely  a  memorandum  of  testator's 
property,  concluding  with  a  clause  givinK  tbe 
same  to  his  wife,  whare  the  complaint  alleges 
only  .that  the  concluding  part  of  the  wilt  was 
written  on  a  day  subsequent  to  the  memoran- 
dum, contestant  cannot  assume  on  the  argu- 
taent  that  the  memorandum  was  made  with  no 
thought  of  making  a  will,  and  that  the  intention 
of  using  it  as  a  part  of  the  will  was  an  after- 
thought." 

Commissioners*  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 

of  San  Francisco;  Jas.  M.  Troutt,  Judge. 

Petition  of  Anne  Cllsby.  contesting  the  will 
<tf  Scth  W.  Cllsby,  deceased.  From  an  ad- 
verse  Judgment,  contestant  aiq;»eal8.  Af- 
firmed. 

Van  Ness  &  Redman,  tor  appellant  Edwin 
L.  Forster  and  Bobert  B.  Moody,  tor  respond- 
ent 

SMITH.  C  This  is  an  appeal  from  an  or- 
der refusing  to  rev(d»  tlie  probate  of  a  will. 
The  appellant  la  Mrs.  Anne  Cllsby,  the  moth- 
«r  of  deceased,  and  contestant  of  the  will; 
tbe  respondents,  Mrs.  Ethel  Cllsby,  widow 
of  deceased,  and  sole  beneficiary  under  the 
will,  and  Hulme,  administrator  with  the  will 

ntehearlDg  OniM  DKcmbw  U.  130L 


annexed.   The  will  la  olograpblc;  and  la  Id 
tbe  words  and  flgnres  following: 
**Property  of  &  W.  aisby,  October  1,  1902. 

Deposit  Union  Trust  Company  SS7~tX12» 

"     CaL  Safe  Dep.  Co.   -S3^ 

J.  K.  Meyers  Acct  Track  &  Team..'.. 

J.  D.  Oove,  Note  

Lonis  Volmer  Acct  Buggy   ^ 

C.  H.  Lehmers,  Acct  I.  O.  U.  tag   90.00 

Con  Boman,  Acct  I.  O.  U.  tag   BO.OO 

Ll  a.  Blasingame  

James  Lawrence  Acct  Note  (?)   au.00 

$23.S.'>2.6S 

Merchants*  Exchange   S0O.O0 

Bu^    SOOlOO 

Cash  Id  Business  


"At  my  death  all  tbe  above  property  and 
any  other  property  that  may  be  found  to  be- 
long to  me  is  to  go  to  my  wife  and  to  her 
alone,  and  I  omit  intentionally  all  other  mem- 
bers of  my  family.  &  W.  CUsby." 

The  only  ftcts  alleged  In  the  appellant** 
petition  as  grounds  for  revoking  the  probate 
are.  In  effect,  tbat  one  of  tbe  numbers  ap- 
pearing in  tbe  document  was  altered,  all  of 
the  numb^s  then  erased,  and  the  last  para- 
graph written,  on  a  day  subsequent  to  tbe 
writing  of  the  first  part  of  the  will;  bat  all 
of  this,  it  Is  alleged,  was  done  by  Cllsby  blm- 
self.  A  demurrer  to  the  petition  waa  inter- 
posed and  sustained,  without  leave  to  amend, 
and  thereupon  the  Judgment  or  order  appeal- 
ed from  was  entered. 

Upon  tbe  facts  stated,  which  are  confessed 
by  tbe  demurrer,  it  is  claimed  by  tbe  appel- 
lant (1)  that,  on  tbe  face  of  tbe  document 
it  appears  not  to  have  been  dated;  and  (2) 
that  the  concluding  paragraph  was  wrlttoi 
on  a  subsequent  day. 

In  support  of  the  former  proposition  it  Is 
urged  "that  the  words  and  figures  'October 
1,  1002,'  were  not  Intended  by  tbe  testator  to 
express  tbe  date  of  tbe  Instrument  but  mere- 
ly tbe  date  upon  which  he  was  the  owner  of 
the  8i)eclfied  property."  But  this  contention 
la  untenable.  There  Is,  Indeed,  a  certain  am- 
biguity in  the  Instrument  For,  grammati- 
cally, the  date  used  may  be  regarded  either 
as  the  date  of  the  memorandum,  or  as  tbe 
date  of  the  will.  But  the  difference  Is  Im- 
material. For,  on  the  former  construction, 
the  memorandum  being  part  of  the  will,  its 
date  would  be  the  date  of  the  will  also.  Nor 
do  we  doubt  tbe  right  of  the  testator  to  adopt 
as  tlie  date  of  his  will  the  date  preriou^ 
written  by  bim.  (See  Estate  of  Fay,  28  C^L 
Dec.  585.) 

Nor  Is  the  case  affected  by  tbe  fact  alleged 
that  the  concluding  part  of  tbe  will  was  not 
written  on  tbe  day  the  will  was  commenced. 
It  la  a  very  common  thing  for  men  to  com- 
mence a  letter  or  other  document  on  one  day, 
and  to  finish  It  on  the  next  or  some  subse- 
quent day;  and  In  such  case  tbe  date,  wheth- 
er written  at  tbe  beginning,  as  Is  usually  tbe 
case,  or  at  the  end.  as  Is  sometimes  done.  Is, 
according  to  tbe  common  and  received  nsaga 
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of  language  the  proper  date  of  tibe  writlDg; 
and  thU  Ui  equally  true  of  legal  docnmenta, 
though  these  do  not  take  effect  until  complet- 
ed and  delivered.  We  do  not  doubt,  there- 
fore, that  the  case  comes  within  the  meaning 
and  intention  of  the  enactments  concerning 
olographic  wills  (Civ.  Code.  S§  1276,  1277; 
Code  Civ.  Proc.  S  1309),  which,  it  is  provided, 
are  to  be  construed  according  to  "the  approv- 
ed usage  of  the  language"  (Civ.  Code,  §  13). 

In  the  argument  on  this  point  It  is  assumed 
bj  the  appellant's  counsel  that  it  appears 
from  the  allegations  of  the  petition  that  the 
memorandum  of  property  was  written  by  the 
testator  on  the  date  given  with  "no  thought 
of  making  a  will,"  and,  in  effect,  that  the 
intention  of  using  It  as  part  of  a  will  was  an 
afterthought  But  this,  assuming  it  to  be 
material,  is  not  alleged.  All  that  Is  alleged 
is  simply  that  the  writing  of  the  concluding 
part  of  the  will  was  on  a  day  subsequent  to 
its  commencement  Nor  is  there  anything  in 
the  petition  to  indicate  that  the  document 
probated  as  a  will  was  not  la  Intention,  "one 
continuous  Instrument"  Estate  of  Taylor, 
126  Cat  98,  99,  58  Pac.  454.  Whether,  were 
it  otherwise,  the  fact  would  be  material,  Is 
another  question,  which,  as  In  the  case  cited, 
we  leave  undetermined. 

Resiwndent'B  counsel  are  also  in  error  in 
supposing  that  "it  did  not  appear  In  the 
Skerrett  Case,  67  Cal.  585,  8  Pac  181,  that 
the  letter  annexed  to  the  deed  was  written 
at  a  date  other  than  the  date  when  the  deed 
was  made."  The  contrary  ap[>eared  from  the 
records  before  the  court  The  deed  was  dat- 
ed "April  26,  1881,"  and  was  acknowledged 
April  27,  and  the  letter,  as  appears  from  Its 
recitals,  was  written  subsequently. 

We  advise  that  the  Judgment  appealed 
from  be  affirmed. 

We  concar:  OBAT,  a;  CHIPMAN,  a 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  appealed  from  Is  affirmed: 
ANGELLOTTI,  J.;  SHAW.  J. 

I  eoociir  In  the  Judgment:  TAN  DZEB,  J. 


STATB  T.  HLIBOEA. 
(Snpreme  Court  of  Montana.   Dea  24,  1901) 

lIUBDEft— INFOBMATION— aUFFlCIlKOT. 

1.  Under  Fen.  Code,  S  800,  defioing  murder  as 
the  unlawful  killing  of  a  human  being,  with 
malioe  aforethought ;  and  section  802,  declaring 
Chat  all  murder  perpetrated  by  means  of  poison, 
etc.,  or  by  an;  other  kind  of  willful,  deliberate 
killing,  is  murder  in  the  first  degree,  and  that  all 
other  kinds  of  murder  are  of  the  second  degree ; 
and  section  2146,  providing  that  when  a  crime 
is  diBtiuguished  by  degrees,  the  jurv  must  find 
the  degree  of  which  accused  is  guilty — ao  In- 
formation charging  that  accused  committed  a 
murder  willfully,  unlawfully,  felonioaaly,  and 
premeditated!  7t  and  of  his  malice  aforethought 
charges  murder  in  the  first  degree,  though  it 
foils  to  use  the  word  ''deliberately." 


Commissioner^  Optailon.  Appeal  from 
District  Court  Oascade  Oonnty;  J.  B.  Leslie^ 
Judge. 

Gfeorge  HIiboka  was  convicted  of  murder 
In  the  flrst  degree,  and  appeals.  Affirmed.. 

A.  P.  McAnelly,  Greene  &  Cockrill,  and  P. 
H.  Leslie,  for  appellant  Jas.  Donovan,  for 
the  State. 

CALLAWAY,  O.  George  Hllboka.  having 
been  found  guilty  of  the  crime  of  murder  In 
the  flrst  degree,  was  sentenced  to  be  hanged. 
From  this  Judgment  and  from  an  order  de^ 
nying  his  motion  for  a  new  trial,  he  has  ap- 
pealed to  this  court 

The  only  error  which  has  been  argued  by 
his  counsel  In  their  brief  is  that  the  infor- 
mation tmder  which  he  was  convicted  does 
not  charge  any  greater  crime  than  that  of 
murder  in  the  second  degree.  The  Informar 
tlon  charges  that  the  defendant  did  the  mur- 
der willfully,  unlawfully,  feloniously,  pre- 
medltatedly,  and  of  his  malice  aforethought 
It  Is  argued  that  the  Informntion  does  not 
charge  murder  In  the  first  degree,  f6r  ttie 
reason  that  the  word  "deliberately"  Is  not 
included  among  the  charging  words. 

There  is  a  wide  divergence  of  opinion  be- 
tween the  adjudicated  cases  and  text-writers 
upon  the  question  which  this  contention  pre- 
sents. It  can  hardly  be  considered  an  open 
one  in  this  Jurisdiction,  since  the  very  able 
and  exhaustive  opinion  rendered  by  the  Su- 
preme Court  of  the  territory  In  Territory  v. 
Stears,  2  Moot  324,  which  has  been  fol- 
lowed or  cited  with  approval  in  Territory  v. 
McAndrews,  8  Mont  158;  Territory  v.  Go- 
das,  8  Mont  347.  21  Pac.  26;  Territory  t. 
Johnson,  9  Mont  21,  22  Pac.  346;  State  v. 
Nortbrup,  13  Mont  522,  35  Pac.  228;  and 
State  v.  Metcalf,  17  Mont  417,  43  Pac.  182. 
The  Stears  decision  is  In  consonance  with 
the  great  weight  of  authority  in  this  conn- 
try,  and,  we  think,  with  sound  reason.  The 
basic  principle  underlying  the  doctrine  an- 
nounced In  that  case  is  that  the  Legislature 
has  the  right  to  define  the  crime  of  murder, 
to  divide  it  into  degrees,  aAA  to  prescribe- 
the  method  of  determining  the  degree  In  a 
particular  case.  That  it  has  such  power  Is 
undisputed  by  any  one,  and  that  it  has  ex- 
ercised It  is  readily  seen  by  an  inspectioa 
of  the  following  sections  of  the  Penal  Code,, 
via.; 

"Sec.  860.  Murder  Is  the  onlawfal  kfUlns 
of  a  human  being,  with  malice  aforethought 

"Sec.  361.  Such  malice  may  be  express  or 
implied.  It  is  express  when  there  Is  mani- 
fested a  deliberate  Intention  unlawfully  to 
take  away  the  life  of  a  fellow  creature.  It 
is  Implied,  when  no  considerable  provocation 
appears,  or  when  the  circumstances  attend- 
ing the  killing  show  an  abandoned  and'  ma- 
lignant heart 

"Sec.  352.  AH  murder  whlcb  is  perpetrated 
by  means  of  poison,  or  lying  in  wait  torture, 
or  by  any  other  kind  of  willful,  deliberate 
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find  premcdltatecl  killing,  or  which  l8  com-  i 
mitted  in  the  perpetration  or  attempt  to  per- 
petrate arson,  rape,  robbery,  burglary,  or 
mayhem,  is  murder  of  the  first  degree;  and  . 
all  other  kluds  of  murder  are  of  the  second  | 
degree. 

"Sec.  353.  Every  person  guilty  of  murder 
In  the  first  degree  shall  suffer  death;  and 
every  person  guilty  of  murder  In  the  second 
defi^po,  Is  punishable  by  ImprlsonmCTt  In 
-the  State  Prison  not  less  than  ten  years." 

"Sec.  2145.  Whenever  a  crime  Is  distin- 
guished Into  degrees,  the  jury.  If  they  con- 
vict the  defendant,  must  find  the  degree  of 
the  crime  of  which  be  is  guilty." 

There  Is  but  one  crime  of  murder,  and  Its 
division  Into  degrees  la  simply  for'  the  pur- 
pose of  adjusting  the  punishment  *'witta  ref- 
erence to  the  presence  or  absence  of  clrcuzo- 
stances  of  aggravation."  Davis  v.  Utah,  151 
V.  S.  262.  14  Sup.  Ot.  S28,  38  L.  Ed.  1S3.  The 
custom  of  punishing  murderers  In  different 
modes,  commensurate  with  the  aggravation 
of  their  crimes.  Is  not  a  new  nor  even  a  mod- 
ern one.  It  has  obtained  from  the  earliest 
times.  Numerous  examples  are  given  by 
Blackstone  (Book  4,  c.  1^.  If  murder  In  the 
first  degree  and  murder  In  the  second  degree 
were  two  different  crimes,  then  they  should 
be  so  charged,  and  there  would  be  no  neces- 
sity for  the  jury  to  find  the  degree  of  the 
crime  at  all.  It  would  only  be  necessary  for 
the  jury  to  find  that  the  defendant  was 
guilty  In  manner  and  form  as  charged  in 
the  Information. 

In  Territory  v.  Btears,  supra,  the  court 
comments  upon  the  fact  that  an  Indictment 
for  murder  at  common  law  charged  that  the 
defendant  "feloniously,  willfully,  and  of  his 
malice  aforethought"  did  the  act  that  caused 
the  killing.  Under  such  an  Indictment  the  | 
defendant  could  be  convicted  of  murder  in 
the  first  degree,  and.  before  a  conviction  of 
murder  in  the  first  degree  could  be  had  at 
common  law,  it  was  necessary,  precisely  as 
it  Is  imder  our  statute,  that  the  element  of 
settled  deliberation,  premeditation,  purpose, 
.and  design  enter  into  the  crime.  The  court 
«ayg  that  Inasmuch  as  our  statutory  deHni- 
tion  of  murder  Is.  In  legal  effect,  the  same  as  i 
the  common-law  definition,  and  we  have  j 
adopted  the  common-law  description  of  the 
crime,  an  Indictment  for  murder,  good  at 
common  law,  Is  good  under  our  statute. 

A  majority  of  the  courts  of  last  resort  in 
the  United  States  hold  that  the  words  "de- 
liberately" and  "premedltatedly"  are  not  es- 
sential to  make  a  good  Indictment  or  Infor- 
mation for  murder  In  the  first  degree.  Such 
la  the  rule  In  Alabama,  California,  Colorado. 
Connecticut,  Dakota,  Idaho,  Louisiana, 
Maine,  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Montana,  Xevada,  New  Hamp- 
shire, New  Mexico,  North  Carolina,  Okla- 
homa, Pennsylvania,  Tennessee,  Texas, 
Utah,  Virginia,  Washington,  and  Wisconsin. 
Some  comparatively  recent  cases  are  State 
T.  Cole  (N.  a)  44  S.  B.  891;  Johnson  t. 


State  (La.)  29  Sonth.  tii  Rnte  t.  TerrltoiT 
(N.  M.)  61  Pac.  126;  Perkins  t.  Territory 
(Okl.)  63  Pac.  800.  But  If  any  additional 
snthorlty  la  needed  to  tnstain  this  pnq^osl- 
tlon  It  will  be  found  in  the  case  of  Davis  v. 
Utah  Territory,  151 U.  S.  202,  U  Bop.  Ct  328, 
3S  L.  Ed.  153.  in  which  Mr.  JnsUce  Harlan, 
speaking  for  liie  court,  goes  over  the  subject 
thoroughly.  The  statutes  construed  an 
practically  the  same  as  our  own  upon  this 
subject  In  that  opinion  we  find  the  follow- 
ing: "Other  assignments  of  error  present 
the  objection  that  the  indictment  Is  so  fram- 
ed that  It  will  not  support  a  verdict  of  gnllty 
of  murder  In  the  first  degree.  This  objection 
Is  based  In  part  upon  the  theory  that  mnrdv 
In  the  first  degree  and  murder  in  the  second 
degree  are  made  distinct;  separate  offenses. 
But  this  Is  an  erroneous  Inteipretatlon  of  the 
statute.  The  crime  defined  is  that  of  murder. 
The  statute  divides  that  crime  into  two  class- 
es In  order  that  the  punishment  may  be  ad- 
justed with  reference  to  the  presence  or  ab- 
sence of  circumstances  of  aggravation.  And 
therefore,  'whenever  a  crime  is  distinguished 
Into  degrees,*  It  Is  left  to  the  jury.  If  they 
convict  the  defendant,  'to  find  the  degree  ot 
the  crime  of  which  he  Is  guHty.'  2  Comp. 
Laws  Utah,  1888,  p.  715.  (  5076.  If  the  de- 
fendant pleads  guilty  'of  a  crime  distinguish- 
ed or  divided  into  degrees,  the  court  most, 
before  passing  sentence,  determine  the  de- 
gree.' Id.  p.  721,  S  6101.  An  Indictment 
which  clearly  and  distinctly  alleges  facts 
showing  a  murder  by  the  unlawful  killing  of 
a  human  being  with  malice  aforethought  is 
good  as  an  Indictment  for  murder  under  the 
Utah  statutes,  although  It  may  not  indicate 
upon  Its  face,  In  terms,  the  degree  of  that 
crime,  and  thereby  the  nature  of  the  punish- 
ment that  may  be  infilcted.  Of  course.  If  an 
Indictment  Is  so  framed  as  to  clearly  show 
that  the  crime  charged  Is  not  of  the  class 
designated  as  murder  In  the  first  degree,  the 
jury  could  not  find  a  verdict  of  guilty  of 
murder  In  that  degree.  But  as  already  sug- 
gested, the  pleader  need  not  Indicate  the  de- 
gree, but  may  restrict  the  averments  to  such 
facts  as,  In  law,  show  a  murder — that  is  to 
say,  an  unlawful  killing,  with  malice  afore- 
thought— leaving  the  ascertainment  of  the 
degree  to  the  Jury,  or.  In  case  of  confession, 
to  the  court  As  the  acts  which,  under  the 
Utah  statute,  constitute  mm-der,  whether  ot 
the  highest  or  lowest  degree,  consUtnted 
murder  at  common  law,  It  is  clear  that  an 
Indictment  good  at  common  law  as  an  In- 
dictment for  murder,  in  wtiatever  mode  or 
under  whatever  circumstances  of  atrodty 
the  crime  may  have  been  committed.  Is  suffi- 
cient for  any  degree  of  tlie  crime  ct  murder 
under  a  statute  relating  to  murder  as  de- 
fined at  common  law,  and  establishing  de- 
grees of  tliat  crime  In  order  that  the  punish- 
ment may  be  adapted  to  the  special  drcnm- 
stances  of  each  case.  These  Tievs  art 
abundantly  sustained  by  authority." 
There  Is  no  merit  In  appellant^s  contention. 
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To  hold  "otherwise  would  be  to  hold  that  on- 
fler  our  ststute,  framed  as  It  Is  to  BlmpUf^ 
the  fonns  of  pleading,  and  to  regard  the 
'  substance  rather  than  the  shadow,  the  plead- 
er iin:st  inform  against  one  accased  of  mnr- 
der  with  more  particularity  than  was  re- 
(|uired  at  common  law.  As  said  In  People  t. 
King,  27  Cal.  507,  87  Am.  Dec.  95:  "Our 
Criminal  Code  was  designed  to  work  the 
same  change  In  pleading  and  practice  in 
criminal  actions  which  is  wrought  by  the 
Civil  Code  in  eivU  actions.  Both  are  fruits 
of  the  same  progressive  spirit,  which  In  mod- 
ern times  has  endeavored  at  least  to  do  away 
with  the  mere  forms  and  technicalities  of  the 
common  law,  which  were  productive  of  no 
good,  and  frequently  brought  the  administra- 
tion of  Justice  into  contempt  by  defeating  Its 
ends." 

The  only  complaint  appellant  makes 
against  the  Informatloa  is  that  the  word  "de- 
liberately" was  omitted  therefrom.  OQier- 
wlse  be  concedes  that  It  contains  a  state- 
znent  of  the  facts  constituting  the  offense, 
In  ordinary  and  concise  language,  and  tn  such 
a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  Is  Intended; 
that  It  Is  certain  as  to  the  party  charged,  the 
offense  cliarged,  and  the  particular  circum- 
stances of  the  offense  charged.  Pen.  Code, 
«{  1832,  1834. 

It  (oIlowB  that  the  Judgment  should  be  af- 
firmed. 

OLAYBEBO,  0.  a,  and  POORUAM.  a, 
coDcor. 

FEB  GUBIAM.  For  the  reasons  given  In 
tbe  foregolns  opinion,  the  Judgment  is  af- 
firmed. 


8ILTBB  CAMP  MIN.  00.  et  ftl.  T.  DICK- 
ERT. 

(Supreme  Court  of  Montana.    Dea  24,  1904.) 

PE0CE8S— SEBVICE  BT  PUBLICATION— NONBESI- 
DEKTS— ACTIONS  IN  PERSONAM. 

1.  An  action  for  specific  performance  of  a 
eontract  to  convey  real  estate  Is  a  proceeding 
in  jwrsonam. 

2.  Service  of  BummoQs  by  publication  on  a 
nonresident  defendant  under  Code  Civ.  Proc.  ( 
'638,  will  not.  warrant  a  judgment  in  personam 
against  defendant  who  appears  specially  tochal- 
lenge  the  jurisdiction  of  the  court, 

3.  Code  Civ.  Proc.  i  637,  providing  that  when 
defendant  is  a  nonresident,  or  has  departed  from 
tbe  state,  or  cannot  be  fonnd  therein,  or  is  a 
forei^  corporatioa  having  no  representative 
withm  the  state,  the  clerk  of  the  court  In  which 
the  action  is  commenced  shall  cause  the  servictt 
of  the  summons  to  be  made  by  pabllcation,  does 
not  abrogate  tbe  eommtm-law  rule  requiring  a 
personal  ssrvie*  of  summons  in  actions  in  per- 
sonam. 

Appeal  from  District  Oonrt,  Lewis  and 
Clarke  Coonty;  Hmry  O.  Smith,  Judge. 

Action  by  the  Silver  Oamp  Mining  Com- 
pany and  another  against  Ferdinand  OldK- 
«rt  From  a  Judgment  for  plalntllfa,  defend- 
ant appeals.  Bevmwd. 


Wm.  Wallace,  Jr.,  and  Word  ft  Word,  for 
appellant   T.  J.  Walsh,  for  respondents.  - 

HOLLOWAT,  J.  This  Is  an  action,  brought 
by  the  Silver  Camp  MJnIng  Company  and 
another  against  Ferdinand  Dlckert,  to  en* 
force  thf  speclllc  performance  of  a  contract 
to  convey  certain  real  estate  situate  In  Lewis 
and  Clarke  County,  Mont,  and  to  compel 
the  defendant  Dlckert  to  make  an  assign- 
ment of  certain  dividends.  At  the  time  this 
action  was  commenced, 'and,  so  far  as  this 
record  shows,  at  all  times  th^eln  mention- 
ed, Didiert  was  not  a  resident  of  the  state  of 
Montana,  be  being  a  resident  of  the  state  of 
Utah.  Tbe  plaintiffB  made  affidavit  for  pub- 
lication of  Bummuis,  secured  an  order  to 
that  effect,  and  then  made  service  on  the  de- 
fendant in  Utah  under  tbe  provisions  of  seo 
tlon  638  of  tbe  Code  of  Civil  Procedure. 
The  defendant  appeared  specially  and  cba^ 
lenged  the  Jurisdiction  of  tte  court  This 
appeal  is  from  tbe  judgment 

Three  questions  are  presented  for  eola- 
tion: First  Is  tbe  actiCHi  for  specific  pn- 
formance  of  a  c<mtraGt.  to  convey  real  estate 
one  in  personam?  Second.  Will  snrlce  of 
summons  by  publication  warrant  a  Judgment 
in  personam?  Third.  Does  a  general  stat- 
ute providing  for  the  publication  of  sum- 
mons in  dvil  actions  abrogate  the  common- 
law  rule  which  requires  personal  service  of 
summons  In  actions  In  personam? 

1.  As  to  the  first  question.  Conceding 
that  there  may  be  some  conflict  In  the  au- 
thorities respecting  this,  the  decided  weight 
of  authority  is  in  favor  of  an  affirmative  an- 
swer, though  the  courts  holding  this  view 
have'  not  always  been  in  harmony  as  to  the 
reasons,  or  as  to  tbe  extent  to  which  the  doc- 
trine should  be  carried.  As  early  as  8 
Cuablng  this  question  was  before  the  Su- 
preme Coiu^  of  Massachusetts,  and,  respect- 
ing It  that  court  said:  "Tbe  simple  ques- 
tion raised  In  the  case  Is  whether  the  court 
can  proceed  in  this  suit  against  the  defend- 
ant, he  not  being  at  tbe  commencement  of 
the  suit,  or  now,  within  tbe  jurisdiction  of 
this  court  but  being  then  and  now  an  Inhabit- 
ant of  and  within  the  state  of  Connecticut. 
This  is  strictly  a  proceeding  in  personam. 
There  is  but  one  person  who  is  the  party  de- 
fendant and  be  Is  not  a  passive  party,  but 
must  be  eminently  active  in  tbe  performance 
of  any  decree  wlilcli  may  be  made  against 
bim.  The  whole  object  of  the  bill  is  to  com- 
pel the  defendant  to  execute  a  conveyance  of 
land,  as  is  alleged,  according  to  bis  con- 
tract" Spurr  et  al.  v.  ScovlUe,  3  Cusb.  578. 
This  doctrine  Is  reaffirmed  by  tbe  same  court 
in  Davis  V.  Parker,  14  Allen  (Mass.)  94,  and 
Merrill  t.  Beckwlth.  163  Mass.  603,  40  N.  E. 
855.  In  Close  v.  ^lieaton,  65  Kan.  830,  70 
Pac.  €91,  It  is  said:  "The  character  of  an 
actlm  for  qpedflc  performance  as  in  per- 
sonam entirely  la  so  well  established  that 
courts  having  Jurisdiction  of  tbe  parties  fta- 
quently  entertain  suits  to  compel  tbe  execo- 
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tlon  of  contractfi  for  the  conveyance  of  lands 
lir  other  states.  In  which,  of  conrse,  thek  de- 
crees as  to  the  res  cannot  operate.  Ltndley 
T.  O  Reilly.  50  N.  J.  Law,  63(5,  15  Atl.  379,  1 
li.  B.  A.  79,  7  Am.  gt  Rep.  802.  Sometimes 
a  question  may  exlat  as  to  whether  the  com- 
plaining party  may  not  have  such^  peculiar 
interest  In  the  property  as  to  entitle  blm  to 
the  enforcement  of  a  trust,  and  not  of  con- 
tract merely  (Merrill  v.  Beckwltb,  163  Mass. 
503.  40  N.  B.  855),  In  which  event  the  action 
might  he  local,  and* not  transitory;  hut  the 
plaintiffs  In  this  case  have  neither  stated  io 
their  pleadings,  nor  claimed  before  us.  such 
character  of  right  We  are  therefore  well 
convinced  that  the  inherent  nature  of  the 
ordinary  proceeding  to  compel  a  vendor  to 
comply  with  this  contract,  as  contract,  by 
the  execution  of  a  deed,  makes  the  action 
one  In  personam,  which  can  be  brought  only 
where  the  defendant  resides  or  may  be  le- 
gally served  with  personal  process."  The 
Supreme  Court  of  Indiana,  in  Coon  v.  Cook, 
6  Ind.  288.  said:  "For  the  reversal  of  this 
decree  it  is  contended:  (1)  That  the  land  in 
questlou,  being  in  Hancodc  county,  the  cir^ 
cult  court  of  Henry  county  had  no  Jurisdic- 
tion of  the  subject-matter  In  controversy. 
This  objection  is  not  tenable.  We  concur 
with  the  appellee's  counsel  that  the  present, 
being  a  suit  for  a  specific  performance  of  a 
contract,  operates  on  the  person,  and  may 
properly  be  Instituted  in  any  county  where 
the  contractor  resides."  Tbi6  is  approved 
and  followed  In  Debart  v.  Debart,  15  Ind. 
167.  In  McQuerry  v.  GllUIand,  89  Ky.  434, 
12  S.  W.  1037,  7  L.  R.  A.  454,  the  court  said: 
"The  court  Is  of  the  opinion  that  in  case  of 
fraud,  of  trust,  or  of  contract,  the  Jnrisdlc- 
tion  of  a  court  of  chancery  la  sustainable 
wherever  the  person  be  foundi  althoi^b 
lands  not  within  the  Jurisdiction  of  that 
coort  may  be  affected  by  the  decree.  In 
snch  case  the  subject-matter  la  not  that  of 
the  recovery  of  land.  In  other  words.  It  is 
not  an  action  In  rem.  The  court  need  not 
have  the  land  before  It  in  order  to  be  able  to 
render  a  Judgment ;  but  the  action  Is  In  per- 
sonam, tor  the  purpose  of  enforcing  a  per- 
sonal obligation  of  contract  w  of  trust  It 
is  true  that  the  title  to  land  is  to  be  affected 
by  the  decree.  In  so  far  as  It  compels  the 
party  to  convey ;  but,  as  said,  by  reason  of 
hiM  trust  or  contract  dnty,  he  Is  persraial^ 
obliged  to  coxivejt  and  that  duty  may  be  dis- 
charged in  one  state  as  well  as  another,  al- 
though die  land  may  not  be  situated  in  such 
state.  It  Is  the  breach  of  trust  or  contract 
to  convey  that  may  be  complied  with,  with- 
out regard  to  13m  location  of  the  land,  that 
gives  the  right  of  action  In  personam."  In 
Brown  T.  Desmond,  100  Mass.  267,  the  court 
said:  "A  suit  for  spedflc  pwformance  of  a 
contract  for  the  conveyance  of  land  pro- 
ceeds in  personam."  This  doctrine  Is  affirm- 
ed by  the  Supreme  Oourt  of  Indiana  in 
Bethell      Betbell.  02  Ind.  81&  As  if  to 


place  particular  emphasis  upon  the  Tlew 
that  an  action  to  enforce  the  specie  ptf- 
formonce  of  a  contract  to  convey  land  oper- 
ates strictly  io  personam,  the  chancvrj' 
courts  in  England  and  of  many  of  the  statt^ 
in  this  country  have  repeatedly  held  that 
such  an  action  may  be  commenced  in,  and 
relief  had  from,  a  court  having  Jurisdiction 
of  the  parties,  even  though  the  land  to  be 
affected  lies  in  another  state  or  in  a  forei^ 
country.  Penn  v.  Lord  Baltimore,  1  Ves. 
444;-  Cranston  v.  Johnson,  3  Ves.  Jr.  170: 
Ward  V.  Arredoodo,  1  Hopk.  Ch.  213,  14  Am. 
Dec.  543;  Sutpben  v.  Fowler,  9  Paige,  2S0; 
Newton  v.  Bronson,  13  N.  Y.  587,  67  Am. 
Dec.  89;  Davis  v.  Headley.  22  K.  J.  Eq.  115; 
Massie  v.  Watts,  6  Granch  (U.  S.)  148.  3  L. 
Rd.  181.  The  doctrine  Is  broadly  stated  by 
Story  as  follows;  "The  proposition  may 
therefore  be  laid  down  in  the  most  general 
farm,  that  to  entitle  a  court  of  equity  to 
maintain  a  bill  for  the  speclflc  performance 
of  a  contract  respecting  land,  it  is  not  nec- 
essary that  the  land  should  be  situate  with- 
in  the  Jurisdiction  of  the  state  or  country 
where  the  suit  Is  brought  It  la  anfficlent 
.that  the  parties  to  be  affected  and  booiid  by 
the  decree  are  resident  within  the  state  or 
country  where  the  suit  is  brought,  for  lu  all 
suits  In  equity  the  primary  decree  Is  in  per- 
sonam and  not  in  rem.  The  Incapacity  to 
enforce  the  decree  in  rem  constitutes  no  ob- 
jection to  the  right  to  entertain  such  a  suit." 
1  Story's  Equity  Jurisprudence  (10th  Ed.)  I 
744;  Brown  v.  Desmond,  supra;  Elliott  on 
General  Practice.  {  244;  Close  v.  Wbeaton, 
supra.  As  furthtf  illustrating  the  view  that 
this  character  of  action  is  purely  in  per- 
sonam, and  that  a  statute  of  the  character 
of  our  section  610  of  the  Code  of  Civil  Pro- 
cedure has  no  application  to  an  action  to  en- 
force the  speclflc  performance  of  a  contra(*t 
for  the  conveyance  of  real  estate,  the  Su- 
pr«ne  Court  of  Washington.  In  Morgan  t. 
Bell,  S  Wash.  St  6M.  28  Pac  025,  16  L.  R. 
A.  614,  said:  "The  first  point  arguod  by  the 
appellant  is  that  this  is  an  action  affecting 
the  title  to  real  estate,  and  ahould  have  been 
brought  in  Clallam  county,  where  the  land 
Is  situated,  by  virtue  of  secUon  47  of  the 
Code,  which  provides  that  actions  for  the  re- 
covery of,  for  the  possesslm  of,  tm  the  par^ 
tltlott  of,  for  the  foreclosure  of  a  mortgage 
on,  or  for  the  determination  of  all  qnestlons 
affecting  the  titles,  or  for  any  Injuries  to, 
real  property,  shall  be  cranmenced  In  the 
coant7  or  district  in  wbicb  the  subject  of 
action,  or  some  part  thereot  is  situated. 
We  do  not  think  this  Is  tbe  dutracter  of 
cases  contemplated  by  the  statota  The  tt 
tie  to  this  land  was  not  in  dispute,  and  could 
not  be  affected  by  the  decree  of  the  court, 
under  the  pleadings.  It  is  true  that  the 
court  could  decree  a  ntedflc  perfbrmance  of 
the  contract,  under  the  allegations  of  the 
complaint,  but  It  would  be  a  decree  affecting 
the  parties  to  the  action  personallj.  It 
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would  not  determine  anj  question  affecttng 
tbe  title.  In  tlie  sense  in  which  the  word  'ti- 
tle 10  evidently  employed  In  the  statute." 

For  the  purpose  of  dlfferentUting  between 
tbe  legal  effects  whl(A  flow  from  that  class  of 
actions  wherein  service  of  snnunona  may  he 
properly  made  by  publication  and  actions 
strictly  In  personam,  reference  is  bad  to  the 
language  vsed  by  the  Supreme  Court  in  Coop- 
er V.  Reynolds,  10  Wall.  (U.  B.)  S08.  19  L. 
Ed.  031.  The  court  there  had  under  consid- 
eration an  action  which  grew  out  of  an  ac- 
tltm  for  damages,  wherein  summons  had  been 
served  by  publication,  and  In  which  proper^ 
of  one  of  the  defiendauts  which  was  within 
the  Jurisdiction  of  the  court  had  been  seised 
by  attachmoit  and  sold  under  executl<m  to 
Cooper.  The  original  owner  of  the  property, 
who  was  a '  defendant  in  that  action,  then 
brought  ejectment  against  Cooper,  who  as- 
serted title  jmAer  the  sheriff's  deed.  After 
reviewing  tite  proceedings  had  In  the.  orig- 
inal actlcm  for  damages,  the  court  cuefully 
reviewed  the  whole  subject,  and  announced 
a  rule  which  has  since  been  followed.  The 
court  said:  "But  the  plaintiff  Is  met  at  the 
commencement  of  bis  proceedings  by  the  fact 
that  the  defendant  Is  not  within  that  terri- 
torial Jurisdiction,  and  cannot  be  served  with 
any  process  by  which  he  can  be  brought  per- 
sonally within  the  power  of  the  court  For 
tbis  difficulty  the  statute  has  provided  a  rem 
edy.  It  says  that,  upon  affidavit  being  madf 
of  that  fact,  a  writ  of  attachmcmt  may  be 
issued  and  levied  on  any  of  the  defendant's 
proper^,  and  a  publication  may  be  made 
warning  htm  to  appear,  and  that  thereafter 
the  court  may  proceed  in  tbe  case,  whether 
he  appears  or  not.  If  the  defendant  appears, 
the  cause  becomes  mainly  a  suit  In  personam, 
with  the  added  Incident  that  the  property  at- 
tached remains  liable,  under  tbe  coutrol  of 
the  court,  to  answer  to  any  demand  which 
may  be  established  against  the  defendant  by 
the  final  Judgment  of  the  court  Bat  If  there 
is  no  appearance  of  the  defendant,  and  no 
service  of  process  on  him,  the  case  becomes, 
In  its  essential  nature,  a  proceeding  in  rem, 
the  only  effect  of  which  Is  to  subject  the  prop- 
erty attached  to  the  payment  of  the  demand 
which  the  court  may  flad  to  be  due  to  the 
plaintiff.  That  such  Is  tbe  nature  of  tbis  pro- 
ceedliv  in  this  latter  class  of  cases  is  clearly 
evinced  by  two  well-established  propositions: 
First,  the  Judgment  of  the  court,  though  in 
form  a  personal  Judgment  against  the  defend- 
ant has  no  effect  beyond  the  property  attach- 
ed In  that  suit  No  general  . execution  can  be 
Issued  for  any  balance  unpaid  after  tbe  at- 
tached property  Is  exhausted.  No  suit  can 
be  maintained  on  such  a  Judgment  In  the 
same  court  or  in  any  other,  nor  can  It  be 
used  as  evidence  in  any  other  proceeding  not 
affecting  the  attached  property,  nor  could  the 
costs  In  that  proceeding  be  collected  of  de- 
fendant out  of  any  other  property  than  that 
attached  In  the  suit  Second,  the  court.  In 
such  a  suit,  cannot  proceed  unless  the  officer 


finds  some  propoty  of  defendant  on  which  to 
levy  the  writ  of  attachment  A  return  that 
none  con  be  found  Is  the  end  of  tbe  case,  and 
derives  the  court  of  further  Jurisdiction, 
though  the  publication  may  have  bera  duly 
made  and  proven  In  oonrt" 

2.  As  to  the  second  question.  If  any  doubt 
existed  respecting  the  proper  auswn  to  be 
made  to  this  Inquiry,  that  doubt  was  settlerl 
\  by  the  Supreme  Court  of  the  United  8tate5< 
in  Pennoyer  v.  Xeff,  95  U.  S.  714.  24  L.  Ed. 
66S.  In  1S66.  J.  H.  Mitchell  obtained  a  Jurif;- 
ment  In  the  district  court  of  Oreg<m  against 
Nefl,  a  nonresident  of  Oregon,  for  services 
alleged  to  have  been  rendered  to  Neff.  Sum- 
mons was  served  by  publication,  and  Neff 
did  not  appear.  Judgment  was  rendered  by 
default  Execution  was  issued,  and  land  be- 
longing to  Neff  in  Oregon  was  levied  upon 
and  sold  to  Pennoyer.  Neff  later  returned 
and  brought  ejectment  against  Pennoyer. 
who  pleaded  title  in  himself,  based  upon  tbe 
deed  which  he  had  received  from  the  sheriff 
by  virtue  of  the  execution  sale  In  MItehell  v. 
Neff.  The  validity  of  the  Judgment  In  MIteh- 
ell v.  Neff  was  put  directly  in  issue.  Re- 
specting the  doctrine  that  a  personal  Judg- 
ment can  only  be  had  after  personal  QOTvice 
of  thp  defendant  or  bis  voluntary  appear- 
ance Ir  the  action,  the  court  said:  "It  Is 
the  only  doctrine  consistent  with  proper  pro- 
tection to  dtlsens  of  other  stotes.  If,  with- 
out persona!  service,  Judgments  in  penonam, 
obtained  ex  parte  against  nonresidents  and 
absent  parties,  upon  mere  publication  of  pro- 
cess, which.  In  the  great  majoil^  ot  cases, 
would  never  be  seen  by  the  parties  toterest- 
ed,  could  be  upheld  and  enforced,  they  would 
be  the  constant  Instruments  ot  fraud  and 
oppression.  Judgments  for  all  sorts  of  claims 
upon  contracts  and  for  torts,  real  or  pret- 
tended,  would  be  thus  obtained,  under  which 
pn^ierty  would  be  seized,  when  the  evidence 
of  the  transactions  upon  which  they  were 
founded,  if  they  ever  bad  any  existence,  had 
perished.  Substituted  service  by  publica- 
tion, or  Id  any  other  authorized  form,  m&y 
be  sufficient  to  Inform  parties  of  the  object 
of  proceedings  taken,  where  properQr  Is  once 
brought  under  the  control  of  the  court  by 
seizure  or  some  equivalent  act  The  law 
assumes  that  property  is  always  in  the  pos- 
session of  Its  owner,  in  person  or  by  agent; 
and  it  proceeds  upon  the  theory  that  Its  seiz- 
ure will  Inform  blm,  not  only  that  it  la  taken 
Into  the  custody  of  the  court  hut  that  he 
must  look  to  any  proceedings  anthorlxed  by 
law  upon  such  seizure  for  its  condemnation 
and  sate.  Such  service  may  also  be  sufti- 
cient  in  cases  where  tbe  object  of  the  action 
Is  to  reach  and  dispose  of  property  to  the 
state,  or  of  some  Interest  therein,  by  enfor- 
cing a  contract  or  a  Hen  respecting  the  same, 
or  to  partition  It  among  different  owners, 
or,  when  the  public  Is  a  party,  to  condemn 
and  appropriate  it  for  a  public  purpose.  In 
other  words,  such  service  may  answer  In  all 
actions  which  are  substantially  proceedings 
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in  nm.  But  wbere  the  entire  object  of  tlie 
action  Is  to  determine  the  pnvonal  rlgtrta 
and  obllgatlonB  of  the  defendants—that  la. 
where  the  suit  Is  merely  In  personam — con- 
stmctlTe  serrice  In  this  form  npon  a  non- 
resident Is  Ineffectual  for  any  purpose." 
Pmnoyer  t.  Neff,  supra,  Is  directly  approved 
and  followed  by  the  Supreme  Court  In  Bart 
T.  Sansom,  110  U.  S.  ISl,  3  Sup.  Ct  686,  28 
L.  Ed.  101,  and  the  doctrine  of  that  casA 
reannounced  in  Leigh  t.  Green,  ld3  U.  S. 
70,  24  Sup.  Gt  890.  48  L.  Ed.  623.  That 
doctrine  has  also  been  followed  by  the  courts 
of  last  resort  of  sereral  states  where  It  has 
been  In  Issue.  In  Eliot  t.  MoCormlck,  144 
Mass.  10.  10  N.  H.  706,  It  la  said:  "The 
Supreme  Court  of  tke  United  States  has  held. 
In  recent  decisions,  that  nnder  this  provision 
it  is  not  competent  for  a  state  court  to  ren- 
der a  Judgment  in  personam  against  a  per- 
son who  la  not  a  resident  of  the  atat^  who 
does  not  appear  In  the  suit,  and  who  la  not 
served  personally  wlQi  process  within  the 
state.  It  is  held  that,  where  property  of  a 
nonresident  defendant  Is  fonnd  wlthbi  the 
stat^  the  state  court  may  attach  it  on  the 
writ,  and  may  proceed  to  a  Judgment  so  far 
as  to  apply  Oie  property  to  the  debt;  but  if 
there  is  no  appearance  of  the  defendant,  and 
no  personal  service  on  him,  a  Judgment  ren- 
dered against  blm  personally  is  void,  and 
has  no  effect  beyond  the  pn^erty  attached, 
and  no  suit  can  be  maintained  on  such  a 
Judgment  either  In  the  same  or  any  oth&e 
court  Pennoyer  v.  Neff,  95  D.  S.  714  ^4  L. 
EM.  665];  Freeman  t.  A.IdOTBon,  119  U.  B. 
185  [7  Sup.  Gt  165,  SO  U  Ed.  872]."  In 
Needham  v.  Thayer.  147  Mass.  586,  18  M.  B. 
429,  the  views  of  the  court  in  Eliot  Mc- 
Gormlfdc  above,  wo-e  adopted  and  followed, 
and  tt  Is  there  held  that  a  Judgment  In  per- 
sonam against  a  person  who  Is  not  a  resi 
dent  of  the  state  ia  which  the  Judgment  la 
rendered,  who  has  not  been  personally  serv- 
ed In  the  state  with  summons,  and  who  has 
not  appeared  In  the  action,  is  wholly  void^ 
and  no  suit  can  be  maintained  on  It  either 
In  that  or  any  other  court;  that  the  court 
obtained  no  Jurisdiction,  and  Its  Judgment 
faas  no  force  either  In  the  state  in  which  It 
is  rendered  or  in  any  other  state.  Pennoyer 
V.  Neff  Is  also  approved  and  followed  In  Bank 
V.  Henry,  68  N.  B.  (Ind.)  1057.  In  Hill  v. 
Henry,  57  Atl.  KS4,  the  Court  of  Chancery 
of  New  Jersey  said:  "The  following  propo- 
sitions have  been  established  by  the  Su* 
preme  Court:  First.  That  a  personal  Judg- 
ment Is  wlthont  validity.  If  It  be  rendered 
by  a  state  court  In  an  action  upon  a  money 
demand  against  a  nonresident,  proceeded 
against  by  publication,  but  not  personally 
served  with  process  within  the  state,  and  not 
appearing.  Second.  That  no  validity  Is  im- 
parted to  such  a  Judgment  by  the  fact  that 
the  d^endant  has,  at  the  time  the  action  la 
commenced,  property  wlAln  the  state,  upon 
which  a  levy  can  be  made  under  the  Judg- 
ment Pennoyer  t.  Neff;  85  U.  8.  714  r24  U 


Bd.  665].*'  Supreme  Oonrt  of  annne- 

sota,  in  Gabanne  v.  Ontf,  87  Mbm.  510. 
N.  W.  461,  50  L.  B.  A.  7S5,  M  Am.  Bt  Tiff: 
722,  said:  "Prlw  to  the  decision  In  the  cas^ 
of  Pennoyer  v.  Neff,  9S  U.  8.  714  [24  L.  Ed. 
565],  it  was  the  law  of  this  state,  and  In 
some  other  Jurisdictions,  that;  If  a  nonresi- 
dent defendant  had  property  in  this  state, 
its  courts  had  Jurisdiction,  wttbont  seizing 
it,  to  proceed  by  publication  of  Uie  snmmoin, 
and  render  a  Judgment  In  personam,  valid 
within  the  state  to  the  extent  of  any  prvp- 
erty  of  liie  defendant  therein.  Stone  t.  My- 
ers, 0  Minn.  808  [(OIL  287),  86  Am.  Dea  104]: 
aeland  t.  Tavemier,  11  Minn.  194  EGfl.  12^. 
Such,  however,  Is  not  now  the  law,  for  the 
statute  auttiorlzlng  such  a  proceeding  would 
not  be  due  process  of  law.  Eenney  Goer- 
gen,  86  Minn.  100,  31  N.  W.  210;  Iijdlard 
T.  Chute,  45  Minn.  277,  47  N.  W.  067;  Phnn- 
mer  v.  Hatton.  51  Minn.  181,  BS  N.  W.  460: 
Pennoyer  v.  Neff  124  L.  Bd.  665]  la  the  lead- 
ing authority  In  support  of  the  now  w«ll- 
settled  proposition  that,  except  as  to  proceed- 
ings affecttng  the  personal  status  of  tbe 
plaintiff,  or  In  rem,  or  as  to  actions  to  en- 
force Hens,  or  to  quiet  title,  or  to  recover 
possession  of  property,  or  fer  tlie  partition 
thereof,  or  to  set  aside  fraudulent  transfers 
thoeof,  or  to  obtain  Judgmoit  oiforceable 
against  property  seized  by  atla(^meiit  or 
other  process,  no  atats  can  authoriae  its 
courts  to  compel  a  dthsen  of  another  state 
renrainlng  tfaoreln  to  come  before  theu  and 
submit  to  their  declslnii  a  mere  daim  oiien 
him  for  a  money  demand,  no  matter  wbat 
the  prescribed  mode  of  service  of  proce— 
against  him  may  b&  An  atteuqpt  to  do 
is  not  due  process  of  law." 

8.  As  to  the  tbird  question.  It  la  contend- 
ed that  it  is  competent  fbr  the  state  by  stat- 
ute to  provide  tor  valid  service  by  publica- 
tion in  aetimis  In  perscmam.  If  this  state 
has  done  so,  the  question  of  the  constttotfon- 
allty  of  such  a  statute  mi^t  be  involved.  If 
it  has  not  done  so,  that  question^  of  oourae, 
eliminated  tmrn  consideration.  Section  687 
of  the  Code  of  Civil  Procedure  provides: 
"Wben  the  person  on  whom  the  service  ta  a 
summons  is  to  be  made,  resides  ont  of  the 
state,  or  has  dq:>arted  from  the  state,  or  can- 
not, after  due  diligence,  be  found  wltlrin  the 
state,  or  conceals  himself  to  avoid  the  serv- 
ice of  the  summons;  or  when  the  defendant 
is  a  foreign  corporation,  having  no  managing 
or  business  agent,  cashl^,  secretaiy  or  other 
officer  within  the  state,  and  an  affidavit  stat- 
ing any  of  these  facts  is  filed  with  the  clerk 
of  the  court  In  wbldi  the  action  is  brought, 
and  such  affidavit  also  states  tbat  a  cause  of 
action  exists  against  the  defendant  in  respect 
to  whom  the  service  of  the  summons  is  to  be 
made,  and  that  he  or  it  is  a  necessary  or 
proper  party  to  the  action,  the  clerk  of  the 
court  In  which  the  action  Is  commenced  shall 
cause  the  service  of  the  summons  to  be  made 
by  publicatlou  thereof."  Counsel  f<w  respond- 
ents cites  Perkins  r.  Wakeham,  86  OaL  580, 
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23  Pae.  51,  21  Am.  St  Rep.  67,  as  snstalnlnK 
-tlie  view  tbat  service  of  summons  by  pnblica- 
tiuD  In  actiODs  strictly  In  personam  may  be 
liad  under  a  statute  similar  to  onr  section 
t337,  above,  and  tbere  Is  an  expression  to  be 
round  In  t&e  opinion  of  the  conrt  In  that  case 
liearing  oat  tbat  Idea,  and  that  case  Is  ap- 
parently dted  with  approval  In  Secnlovlcb  r. 
iMorton.  101  Cal.  67.  S6  Pac.  887,  40  Am.  St 
Bep.  106,  In  an  action  to  have  a  trust  declared 
and  enforced,  and  In  which  we  are  nnnble  to 
see  way  applicability  of  the  doctrine  announ- 
ced in  Perkins  t.  Wakeham.   In  Loalza  r. 
I^evy  (Cal.)  24  Pac.  707,  the  same  court  had  at 
great  length  reviewed  the  cases,  and  put  It- 
self In  harmony  with  the  weight  of  authority 
aa  we  have  ontllned  It,  and  distinguished  be- 
tween tbe  classes  of  cases  where  service  of 
summiHia  may  be  made  by  publication  and 
where  tt  may  sot  be,  and  In  the  latter  class 
Included  actions  strictly  In  personam;  and 
this  case  was  not  allnded  to  or  overruled  In 
elthor  of  the  cases  (dted  above.  An  aamlna- 
tlon  of  the  opinion  In  Perkfau  v.  Wakeham, 
above,  dladoaes  that  ttie  decision  of  the  conrt 
la  made  upon  tba  theory  that  as  action  to 
q:alet  tltle^  wUdt  was  the  tana  of  action  In 
tbat  case.  Is  oat  affectlnc  the  title  to  real 
estate.  Whether  ttiat, doctrine  wonld  be  ap- 
[noved  by  this  coort  Is  not  decided;  sufltee  It 
to  say  that  the  present  actlcm,  b^lng  to  en- 
force flie  spedflc  performance  of  a  contract,  is 
not  one  wUcb  affects  title  to  real  estate,  for, 
It  It  did,  it  conld  only  be  tried  In  the  connty 
where  the  real  estate  Is  situated,  whneas  the 
authorities  are  practically  unanimous  In  hold- 
liV  tbat  snch  an  action  may  be  tried  wbere 
Jnrlsfflctltm  of  tbe  defendant  Is  obtained, 
without  reference  to  the  location  of  the  real 
estate.  In  Roller  v.  Holly,  176  U.  B.  898,  20 
Sup.  Ct  410,  44  L.  Bd.  SaO,  a  Statute  of  Texas, 
as  broad  in  its  proviaions  as  our  section  637, 
above^  was  under  consideration,  and,  respect- 
Inf  It,  the  conrt  said:  "It  la  true  there  Is  no 
statute  of  Texas  specially  authorising  a  suit 
against  a  nonresident  to  enforce  an  equitable 
Hen  ftn*  purchase  money,  but  article  1280  of 
tbe  Gode  of  Texas,  hereinafter  cited,  contains 
a  general  provlsim  for  the  instltntion  of 
BOlte  against  absent  and  nonresident  defend- 
ants, and  lays  down  a  method  of  procedure 
applicable  to  all  sndb  cases.   Obviously  this 
article  has  no  ara>IIcation  to  suits  in  per- 
sonam, as  wm  held      the  Siqueme  Court 
of  Texas  in  Yotk  v.  State,  78  Tvx.  661  [11  8. 
W.  860];  Klmmarle  t.  Houston  &  Texas  Cm* 
tral  Railway,  79  Tex.  688  [12  B.  W.  608]; 
Haddox  V.  Craig,  80  Tex.  600  [16  8.  W.  828]; 
uid  by  this  conrt  to  Pennoyer  v.  Neff,  96  U. 
8.  714,  728  [24  li.  Bd.  668].  The  uHcle  must 
then  be  restricted  to  actions  In  rem;  but  to 
what  class  of  actions,  since  none  It  mention- 
ed q)ecla11y  to  tills  article?  We  are  bound  to 
give  It  soma  effWt   We  cannot  treat  it  as 
wholUr  nugatory,  and,  as  it  Is  Impossible  to 
say  that  it  contanplatM  a  procedure  to  one 
class  of  CH(es  and  not  to  anottier,  we  think 
the  only  reawmable  construction  Is  to  hold 


tbat  It  applies  to  all  cases  where,  under  rec- 
ognized principles  of  law,  suite  may  be  In- 
stituted against  nonresident  defendants."  We 
prefer  to  adopt  this  view  as  more  In  con- 
sonance with  reason  and  the  general  practice 
which  has  heretofore  prevailed  throughout 
this  country. 

The  other  questions  Involved  to  this  case 
need  not  be  considered.  The  court  had  no 
Jurisdiction  of  the  defendant  The  judgpient 
rendered  Is  nugatory  and  Is  reversed,  and 
the -cause  remanded. 

Reversed  and  renumded. 

BRAMTLT,  C  J.,  and  HILBURN,  J.,  OOD- 

eur. 


In  re  COLBBRrPS  BSTATB. 
8GHBUBR  V.  STATB  at  aL 

(Supreme  Court  of  Montaoa.   Dec  24,  1001) 

WQX  OOHTUT— PBOCEDUBB— BVIDEHOn  OT 
LOST  WIEXr-MEW  TEIAI/— APPBIL— 
BSVIEW. 

1.  A  bin  of  exeepttoui  not  made  a  part  of  the 
statement  en  a  motion  for  a  new  trial  cannot 
be  considered  on  appeal. 

2.  Under  the  statute  (Code  Civ.  Proc.  Sf  2340- 
2346),  the  proponent  of  a  will  must  first  make 
oot  a  prima  facie  case;  that  is,  make  such 
proof  as  wonld  entitle  the  will  to  probate  In  the 
absence  of  a  contest.  The  ooDteataot  then  at- 
tacka  Its  validity,  and  the  proponent  defends 
the  same,  and  the  contestant  rebuts  the  testi- 
mony of  the  proponent,  who  may  aur  rebut  any 
new  testimony;  but  the  contestant  has  the 
right  to  open  and  dose. 

3.  It  being  proved  that  a  lost  will  was  laat 
Be«D  in  the  possession  of  the  testator,  who  was 
in  the  exercise  of  bis  mental  facnltiea.  the  pre- 
sumption is  that  he  destroyed  it  animo  revo- 
caodi,  and  tbe  burden  of  proof  is  then  on  the 
proponent  to  overcome  sqcd  presumption. 

4.  To  overcome  the  presumption  that  the  tes- 
tator destroyed  a  lost  will,  the  proof  must  be 
clear,  satisfactory,  and  convincing. 

5.  Evidence  that  one  who  was  alleged  to  be  a 
witness  to  a  lost  wilt,  but  who  denied  the  same, 
stated  at  the  fonernl  of  testator  that  he  bad  the 
will  in  his  pocket,  did  not  tend  to  prove  even  re- 
motely that  he  had  it  in  his  possession,  no  one 
ever  having  seen  it  in  his  possession  so  far  as 
the  tPstimouy  disclosed. 

6.  Declarations  of  the  testator  are  Inadmis- 
siblfl,  in  conjunction  with  testimony  of  witness- 
es who  had  seen  a  lost  will,  to  overcome  the 
presumption  of  revocation  from  the  fact  that 
the  will  was  last  seen  in  his  possession  when  he 
was  In  possceilon  of  his  mental  faculties. 

7.  The  nncontradicted  aSulavits  for  a  new 
trial  on  the  ground  of  newlv  discovered  evi- 
dence in  proceediogs  to  estanllsh  a  lost  will 
showed  diligence  on  the  part  of  proponent,  and 
that  a  newly  discovered  witness  would  testify 
that  be  was  shown  the  will  by  the  testator,  and 
was  fomillar  with  its  contenta,  and  that  after 
his  death  he  was  shown  the  will,  and  recognis- 
ed it  In  tbe  hands  of  a  anbscribing  witness ; 
such  evidence  of  its  existence  being  tbe  essen- 
tial evidence  which  proponent  lacked  on  the 
trial.  Held,  that  the  court  abused  Itt  discretloD 
in  not  grantlnf  a  new  triaL 

Commlsaloner'a  OplnlMi.  Appeal  from 
District  Cour^  Silver  Bow  County;  Wm. 
Clancy,  Judge. 

f  t.  Sm  Wills,  VOL  «,  Cast  Die-  I  M. 
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Petition  bjr  Frederick  S(!heuer  to  probate, 
an  alleged  lost  will  of  Charles  Colbert,  de- 
ceased. Objections  were  filed  thereto  by  the 
state  and  others,  and  from  a  Judgment  deny- 
ing the  probate  thereof  and  from  an  order 
denying  a  new  trial  the  petitioner  appeals. 
Reversed. 

John  J.  McHatton  and  O.  J.  SaTlIle,  for 
appellant  Jas.  Donovan  and  0.  F.  EeUey, 
for  ii^pondents. 

CALIAWA7,  O.  Appeal  by  one  B^edertck 
W.  Schener  from  a  Judgment  denying  the 
probate  of  an  alleged  lost  wlU,  and  from  an 
oidor  OTermllng  his  motion  for  a  new  trial. 

In  the  beginning  we  are  met  with  tiie 
objection  on  the  part  of  respondents  that 
tba«  la  no  record  before  this  court  upon 
which  It  may  determine  the  matters  pre- 
sented by  this  appeal.  This  objection  is  baa- 
ed upon  certain  lUleged  fatal  Irregularities 
occurring  In  the  preparation  and  settlement 
of  the  statement  on  motion  for  a  new  trial, 
which  are  made  to  appear  by  a  bin  of  ex- 
ceptions. This  bin  of  exceptions  Is  not 
made  a  part  of  the  statement  on  motion  for 
a  new  trial,  and  under  the  rule  laid  down  in 
Beach  T.  Spokane  B.  ft  W.  Co.,  26  Mont  867, 
65  Pac  106,  we  cannot  consider  It  And  see 
State  ex  rel.  Beach  v.  District  Court,  29 
Mont  265,  74  Fac'.  498;  Sweeney  v.  Great 
Falls  &  Canada  Ry.  Co.,  11  Mont  84,  27  Pac 
847;  Arnold  t.  Sinclair,  12  Mont  248,  29 
Fac.  1124.  We  shall  therefore  pass  on  to  the 
merits  of  the  controversy. 

Charles  Colbert  died  on  February  14,  1801, 
In  a  cabin  In  Butte.  Among  his  ndghbors 
he  was  known  as  a  wealthy,  but  mlsorly,  old 
bachelor,  and  It  may  be  tuld  Incidentally  that 
several  of  tiiese  expected  at  his  death  to 
find  themselves  his  beneficiaries.  Shortly 
-  after  his  demise  the  clerk  of  the  court  re- 
delved  through  the  malls,  or  from  an 
known  source,  an  instrument  purportiog  to 
be  the  last  will  and  testament  of  Charles 
Colbert  The  beneficiaries  ther^n  named 
were  William  I.  Llppincott  and  John  Wool- 
beater.  In  due  time  thereafter  Woolbeater 
filed  his  petition  asking  that  the  will  be  ad- 
mitted to  probate.  Thereupon  the  state  of 
Montana,  throui^  the  Attorney  Oeneral,  filed 
a  protest  against  the  probate  of  this  alleged 
will,  on  the  ground  that  it  was  a  torgery. 
The  state  alleged  that  Colbert  died  Intes- 
tate, leering  no  relatives,  and  that  his  es- 
tate should,  under  the  law,  escheat  to  it 
Shortly  after  this  a  petition  was  filed  by 
appellant  Frederick  Schener,  alleging  that 
Colbert  made  a  will  in  1806>  in  which  he 
had  named  Scheuer  and  one  LUllan  E.  Bur^ 
ton,  now  Lillian  E.  Fluke,  bis  beneficiaries. 
It  was  further  alleged  that  this  wilt  was  in 
existence  at  the  time  of  Colbert  a  death,  but 
had  been  destroyed  or  lost  >nd  therefore 
could  not  be  produced;  that  it  was  witness 
ed  by  two  persons — John  Woolbeater  and  one 
John  Doe,  whose  true  name  and  residence 
were  unknown.    Thereafter  appellant  filed 


an  amended  petition,  asking  that  tht  lost 
will  be  admitted  to  probate,  and  in  this  pe- 
tition stated  that  the  subscribing  witnesst-'s 
to  the  will  w^ere  John  Woolbeater  and  one 
Jolm  Ackerman,  both  residents  of  Batt& 
Appellant  and  Lillian  E.  Fluke  also  filed  ob- 
jections to  the  will  proposed  by  Woolbeater. 
The  state  of  Montana  likewise  filed  Its  ob- 
jections against  the  so-called  Scheuer  or  lost 
will,  alleging  that  no  such  will  had  ever 
been  made  by  decedent  Woolbeater  did  not 
file  any  objections  to  the  so-called  Schener 
will.  Many  pleadings  were  interposed  b; 
the  contendUig  parties,  but  the  foregoioe 
seems  to  be  sufficient  to  Illustrate  thdr  con- 
tentions. 

In  order  to  slmidlfy  the  discnssicni,  It  wUI 
be  well  to  auertalD  first  what  are  the  essea- 
tials  in  proving  a  lost  wlIL  In  every  will 
case  und»  onr  statute  the  rule  of  procednre 
Is  that  the  proponent  of  the  will  must  first 
make  out  a  prima  fade  case;  that  is  to  say, 
must  make  such  proof  as  would  entitle  the 
will  to  probate  In  the  absence  of  a  contest 
Then  the  contestent  attecka  the  valldlly  of 
the  wUl»  the  proponent  defends  the  aam^ 
and  the  contestant  rebuU  the  teattmony  of 
the  proponent  DoubUeas  the  proponent  may 
Bur  rebut  any  new  testimony  a^ueed  for 
the  first  time  in  rebuttal  (Maloney  v.  Kin?. 
SO  Mont  — ,  76  Pac.  4),  but  the  contestaDt 
has  the  right  to  open  and  doae  the  esse 
(sections  2340-2346^  Code  Civ.  Proc.;  Fa^ 
leigb  T.  KeUey.  28  Mont  421.  72  Pac.  756^ 
63  U  R.  A.  818).  This  disposes  of  one  of 
appellant's  iwindpal  assignments  of  error. 

The  following  sections  of  the  Code  of  Ciril 
Procedure  are  directly  pertinent:  ' 

"Sec  2370.  Whenever  any  will  la  lost  or 
destroyed  the  district  court  must  take  proof 
of  the  execution  and  validity  thereof,  and 
establish  the  same;  notice  to  all  persons 
interested  b^g  first  giv«i.  as  prescribed  In 
r^ard  to  proofs  of  wills  as  In  other  casea 
All  the  testimony  given  must  be  reduced  to 
writing  and  signed  by  the  witnesses. 

"Sec.  2371.  No  wUI  shall  be  proved  at  a 
lost  or  destroyed  will,  unless  the  same  is 
proved  to  hare  been  in  existence  at  the  time 
of  the  death  of  the  testator,  or  is  shown  ta 
bave  been  fraudulently  destroyed  In  the  life- 
time of  the  testator,  nor  unless  its  provi- 
sions are  dearly  and  distinctly  proved  by 
at  least  two  credible  witnesses. 

"Sec.  2372.  When  a  lost  will  Is  establisb- 
ed,  the  proTislons  thereof  must  be  distlncdy 
stated  and  certified  by  the  Judge,  undv  bli 
hand  and  the  seal  of  the  court  and  the  cw- 
tificate  must  be  filed  and  recorded  as  other 
Wilis  are  filed  and  recorded,  and  letters  te»- 
tamentary  or  of  administration,  with  tbe 
will  annexed,  must  be  Issued  thereon  tat  tbe 
same  manner  as  upon  wills  produced  and 
duly  proved.  The  testimony  must  be  re- 
duced to  writing,  algned.  certified  and  Bled 
as  in  other  case^  and  shall  have  the  wt 
effect  as  evld«ice  as  provided  In  section 
2344." 
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At  the  trial  the  state  and  appellant  Jointly 
fought  the  Woolbeater  will,  and  In  turn  the 
state  and  Woolbeater  fought  the  Scheuer 
will.  After  the  evidence  had  been  closed  as 
to  the  Woolbeater  will,  the  appellant  under- 
took to  make  ont  a  prima  facie  case.  It  was 
Incumbent  upon  him  flrst  to  show  afflrma- 
tlTely  either  that  the  wlU  he  proposed  was 
in  existence  at  the  time  of  the  death  of  Col- 
bert, or  that  It  was  fraudulently  destroyed 
during  Colbert's  lifetime.  This  be  failed  to 
da  He  did  prove  prima  facie  some  pertinent 
facta ;  for  Instance,  he  adduced  evidence  tend- 
ing to  prove  that  Colbert  executed  a  will  In 
the  spring  of  1896,  wherein  he  and  Lillian  E. 
Burton  were  named  as  beneficiaries;  that 
ita  contents  were  made  known  to  at  least 
three  persons;  that  the  will  was  seen  about 
Christmas  time  In  1886.  in  August,  1899, 
about  three  weeks  before  Colbert's  death, 
and  on  the  day  before  his  death.  The  wit- 
ness who  said  he  saw  the  will  the  day  before 
Colbert  died  testified  that  be  went  to  see 
Colbert  upon  Important  business,  and  con- 
versed with  him  about  It  Without  proceed- 
ing further  in  detail.  It  Is  sufficient  to  say 
that  the  testimony  of  this  witness,  Jf  true, 
shows  beyond  any  question  that  at  the  time 
when  the  will  was  last  seen  it  was  in  Col- 
bert's possession,  and  Colbert  was  then  In 
the  exercise  of  his  mental  faculties.  So  far 
as  the  record  discloses,  it  was  never  seen 
again.  The  better  opinion  is  that  under  cir- 
cumstances like  the  foregoing  the  presump- 
tion Is  that  the  testator,  having  possession 
of  the  will,  and  being  mentally  competent, 
himself  destroyed  the  will  anlmo  revocandl. 
This  being  the  case,  tbe  burden  of  proof  was 
on  the  proponent  appellant  to  overcome  this 
presumption.  See  note  to  Cl^rfc  v.  Turner, 
38  L.  R.  A.  434.  and  cases  dted.  And  tbe 
proof  required  to  overcome  It  must  be  clear, 
satisfactory,  and  convincing.  An  Instructive 
case  upon  this  subject  is  that  of  In  re  Ken- 
nedy's Will  (Surr.)  62  N.  T.  Supp.  1011,  in 
which  the  court  said:  "The  law  of  this  state 
is  well  settled  that,  where  no  testamentary 
papers  have  been  found  after  a  careful  and 
exhaustive  search,  the  presumption  Is  that 
tbe  decedent  herself  destroyed  the  will  with 
the  Intention  of  revoking  it  Collyer  v.  Ooll- 
yer.  110  N,  T.  481,  18  N.  B.  110,  6  Am.  St 
Rep.  405;  Knnpp  v.  Knapp,  10  N.  T.  276; 
Schultz  V.  Schultz,  85  N.  T.  653,  91  Am.  Dec. 
88;  Hard  v.  Ashley,  88  Hun,  103,  34  N.  T. 
Supp.  583:  In  re  Nichols,  40  Hun,  887; 
Betts  V.  Jackson,  6  Wend.  173.  And  even 
In  England,  where  the  courts  are  not  con- 
trolled, as  here,  by  any  positive  statutory 
provisions,  tbe  presumption  Is  the  same,  as 
shown  by  the  following  cases:  Colvin  v. 
Fraser,  2  Hagg.  Vice.  266  ;  3  Phllltm.  Ecc. 
126.  462,  552 ;  1  Swab.  &  Tr.  32 ;  82  Law  J. 
Prob.  202  :  86  Law  J.  Prob.  7;  7  El.  &  Bl. 
886.  The  only  cases  where  this  presnmplon 
does  not  exist  will  be  found  to  be  where  the 
will  la  clearly  shown  not  to  have  been  In 
the  possession  of  tbe  testator  at  tbe  time  of 


his  death.  In  re  Breebtee'a  Estate,  N.  Y. 
Burr.  Dec  1893,  p.  709;  Hamersley  v.  Lock- 
man,  2  Dem.  Sur.  524 ;  Schultz  v.  Schultz,  35 
N.  Y.  653,  91  Am.  Dec.  88 ;  In  re  Marsh,  45 
Hun,  107.  'Legal  presumptions  are  founded 
upon  the  experience  and  obsorvatlon  of  dis- 
tinguished Jurists  as  to  what  la  usually 
found  to  be  the  fact  resulting  from  any  giv- 
en circomstancea;  and,  the  result  being  thus 
ascertained,  whenever  such  circumstances  oc- 
cur, they  are  prima  fade  evidence  of  the 
fact  presumed.'  Betts  v.  Jackson,  6  Wend. 
173.  In  the  last-named  case  the  court  says 
that  it  is  a  fact  that  for  every  will  that  la 
publicly  destroyed  five  wills  are  secretly  de- 
stroyed by  the  testator.  The  law  will  not 
speculate  as  to  the  motives  which  may  have 
operated  upon  the  testator's  mind,  either  In 
the  direction  of  intestacy  or  otherwise.  The 
presumption  that  the  decedent  d^troyed  the 
will  anlmo  revocandl  Is  so  strong  as  to 
■  stand  In  the  place  of  positive  proof.  The 
principle  that  a  state  of  things  once  shown 
to  exist  will  be  presumed  to  continue,  and 
that,  therefore,  the  court  should  presume 
that,  as  in  the  cane  of  a  lost  deed,  the  will 
remained  in  existence  down  to  tlie  death  of 
the  testator,  does  not  apply  to  the  case  of  a 
will.  Betts  V.  Jackson,  supra.  Bearing  in 
mind,  then,  this  presumption  of  law,  the 
will  mnst  he  absolutely  held  by  me  to  bare 
been  destroyed  by  the  testatrix  during  her 
lifetime,  imless  positive  and  satisfactory 
proof  to  the  contrary  can  be  produced,  suffl- 
dent  to  rebut  and  overcome  that  presump- 
tion." This  case  was  affirmed  by  the  Su- 
preme Court  of  New  York  by  a  dedslon 
which  Is  found  In  53  App.  DIv.  105.  05  N. 
Y.  Supp.  879,  and  was  again  affirmed  by  the 
Court  of  Appeals  in  a  decision  found  in  167 
N.  Y.  163,  60  N.  E.  443,  In  which  tbe  court 
says:  "The  burden  of  proof  was  upon  the 
proponents,  and,  tbe  execution  of  tbe  instru- 
ments baring  been  shown,  it  was  claimed 
that  the  court  should  presume  that  they 
were  in  existence  at  the  time  of  the  death 
of  the  testatrix,  unless  the  contrary  was  es- 
tablished. It  Is  urged  that  In  such  cases  the 
law  presumes  that  a  fact  continuous  In  its 
character  continues  to  exist  until  the  con- 
trary is  proved,  and  there  Is  a  presumption 
that  an  instrument  shown  to  have  been  exe- 
cuted continues  in  existence.  This  rule,  how- 
ever, has  no  application  to  an  ambulatory 
Instrument  like  a  will  or  codidl.  Indeed,  as 
to  such  an  Instrument  tbe  presumption  is 
tbe  other  way.  It  appears  that  a  careful 
search  was  made  among  the  papers  and  ef- 
fects of  the  deceased  and  neither  the  will  nor 
tbe  codicil  could  be  found.  No  testamentary 
papers  having  been  found  after  a  careful  and 
exhaustive  search,  the  presumption  arises 
that  the  decedent  herself  destroyed  tbe  will 
and  codldl  anlmo  revocandl.  Betts  v.  Jack- 
son, 6  Wend.  178;  Collyer  v.  Collyer,  110  N, 
Y.  481,  18  N.  E.  110.  6  Am.  St  Rep.  409: 
Schultz  T.  Schultz,  35  N.  T.  653.  91  Am.  Dee. 
88;  Knapp  T.  Knapp.  10  N.  Y.  276;  Hard  v. 
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Ashley,  88  Hnu,  lOS.  S4  N.  Y.  Snpp.  683; 
Matter  of  Nichols,  40  Hun,  S87." 

There  was  oo  proof  adduced  that  the  will 
was  fraudulently  deatroyed  In  the  testator's 
lifetime.  Appellant  attempted  to  show  that 
It  was  fraudulently  destroyed  after  Colbert's 
death  by  WooJbeater  and  others,  presumably 
for  the  purpose  of  showing  that  the  will  was 
in  existence  at  the  time  of  Colbert's  death. 
Of  course,  such  testimony  would  have  been 
competent;  but  appellant  failed  to  show  any- 
thing of  the  kind.  He  alleged  that  Wool- 
beater  was  a  witness  to  the  lost  will.  Wool- 
beater  denied  this,  and  said  he  never  saw 
Colbert  sign  a  will  at  any  time.  Appellant 
prodnced  witnesses  who  swore  that  Wool- 
beater,  while  attending  the  funeral,  said  he 
had  the  Scbener  or  lost  will  In  his  pocket  at 
the  time.  This  Woolbeater  denied  In  toto. 
Appellant  appar^tly  places  much  reliance 
upon  the  evidence  of  those  who  testify  to 
these  statements,  but  obrionsly  this  testi- 
mony could  have  but  one  effect — to  Impeach 
Woolbeater,  or  establish  the  fact  that  he 
had  at  different  times  made  contradictory 
statements.  It  did  not  tend  to  prove  even  re- 
motely that  Woolbeater  ever  had  possession 
of  the  so-called  Bchener  will.  It  simply 
proved  him  unworthy  of  credit,  and  tended 
to  show  his  statements,  upon  which  appel- 
lant relied  as  establishing  the  existence  of 
the  will,  to  be  unworthy  of  belief.  No  one 
ever  saw  the  will  in  Woolbeater's  possession, 
so  far  as  the  testimony  discloses 

Now,  as  we  have  heretofore  seen,  the  stat- 
ute is  to  the  effect  that  the  proponent  of  a 
lost  will  must  prove  either  that  the  will  was 
actually  in  existence  at  the  time  of  the  tes- 
tator's death,  or  that  It  Is  in  existence  In 
contemplation  of  law.  If  It  was  frundolent- 
ly  destroyed  in  his  lifetime,  it  Is  still  so  In 
existence.  If  appellant  cannot  prove  that 
the  will  was  in  existence,  either  actually  or 
In  contemplation  of  the  law,  at  the  time 
Colbert  died,  it  follows  that  his  case  cannot 
stend.  In  order  to  overcome  the  presump- 
tion of  revocation  which  follows  from  the 
fact  that  the  will  was  last  seen  in  Colberf  s 
Dossession  when  he  was  in  possession  of  his 
mental  faculties,  appellant  introduced  cer- 
tain declarations  of  Colbert's  in  conjunction 
with  the  testimony  of  witnesses  who  had 
seen  the  will,  to  the  effect  that  Colbert  said 
be  was  well  satisfied  with  it  As  this  ques- 
tion Is  one  of  first  impression  iu  this  court, 
we  deem  it  necessary  to  examine  it  at  some 
length.  A  respectable  line  of  authorities 
holds  that  such  declarations  are  competent 
as  tending  to  show  that,  the  will  being  In 
existence,  and  the  testator  being  satisfied 
with  it.  it  Is  not  likely  that  he  destroyed  it; 
In  other  words,  that  he  would  be  likely  to 
follow  out  the  inclinations  which  he  had 
always  expressed  with  respect  to  It.  Nothing 
can  be  founded  upon  a  more  insecure  basis. 
The  will  Is,  according  to  law,  of  an  am- 
bulatory character.  No  one  except  the  tes- 
tator has  any  rights  In  It  whatsoever.  No 


other  person  can  hare  any  rights  In  It  until 
the  testator  is  dead.  He  may  change  It  at 
pleasure,  and  human  experience  has  shown 
that  wills  are  almost  always  destroyed  secret- 
ly. It  seems  to  us  tliat  the  better  line  of 
authorities  is  to  the  effect  that  such  declara- 
tions are  not  admissible  at  all  imless  they  are 
a  part  of  the  res  gestse,  and  are  Introduced 
simply  to  show  the  mental  condition  of  tbe 
testator  when  be  did  the  thing  which  is  being 
inquired  Into;  that  is,  either  when  be  exe- 
cuted the  will  or  when  he  destroyed  It  If 
any  other  role  is  followed,  it  may  result  Id 
this:  A  testetor  makes  a  will  in  the  presence 
of  witnesses.  It  Is  executed  with  all  the 
formalities  of  law.  These  witnesses  remem- 
her  Ite  contents.  0\het  witnesses  see  it  Tbe 
testator  has  expressed  himself  at  varioos 
times  as  being  satisfied  with  it.  Then  be 
secretly  destroys  it  In  order  that  sncfa  will 
be  admitted  to  probate  after  the  death  of  the 
testetor,  it  would  only  be  necessary  to  bare 
these  dlff«ent  witnesses  testify  to  the  facts 
touching  its  execution,  etc,  and  thus  the  in- 
tention of  the  testator  as  to  tbe  disposal  of 
his  property  would  be  tiiwarted.  It  would 
impose  upon  a  testator  the  necessity  of  revok- 
ing his  will  with  as  much  publicity  as  that 
with  which  he  created  it.  and  the  clause 
of  the  statute  which  provides  that  a  testa- 
tor may  revoke  his  will  by  destroying  It 
might  be  made  nugatory  In  a  given  instance. 
In  the  case  of  Tbrockmortui  v.  Holt,  180  U- 
S.  552,  21  Sup.  Gt  474,  45  L.  Ed.  663,  tbe 
court,  speaking  througb  Mr.  Justice  Feck- 
bam,  says:  "After  much  reflection  upon  the 
subject,  we  are  Inclined  to  the  opinion  that 
not  only  is  the  weight  of  authority  with  tbe 
cases  which  delude  the  evidence  both  be- 
fore and  after  the  execution,  but  the  princi- 
ples upon  which  our  law  of  evidence  is 
founded  necessitate  that  exclusion.  The  dec- 
larations are  purely  hearsay,  being  mwely 
unsworn  declarations,  and,  when  no  part 
of  tbe  res  gestffi,  are  not  within  any  of  the 
recognized  exceptions  admitting  evidence  of 
that  kind.  Although  in  some  of  the  cases  tbe 
remark  is  made  that  declarations  are  admis- 
sible which  teud  to  show  tbe  stete  of  the  af- 
fections of  tbe  deceased  as  a  mental  condi- 
tion, yet  they  are  generally  stated  in  case^ 
where  the  mental  capacity  of  the  deceased 
is  the  subject  of  the  inquiry,  and  In  those 
cases  hie  declarations  on  that  subject  are 
Just  as  likely  to  aid  In  answering  the  ques- 
tion as  to  mental  capacity  as  those  upon 
any  other  subject  But  if  the  matter  in  issue 
be  not  the  mental  capacity  of  the  deceased, 
then  such  unsworn  declarations,  as  indicative 
of  the  state  of  his  affections,  are  no  more 
adiuissible  than  would  be  his  unsworn  dec- 
larations as  to  any  other  fact  When  they 
are  not  a  part  of  the  res  gestse;,  declarations 
of  this  nature  are  excluded,  because  they  are 
unsworn,  being  hearsay  only,  and  where  thej 
are  claimed  to  be  admissible  on  the  ground 
that  they  are  said  to  indicate  the  conditioa 
of  mind  of  the  deceased  with  regard  to  bia 
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affections,  flier  are  still  unsworn  declara- 
tions, and  they  cannot  be  admitted  If  other 
unsworn  declarations  are  excluded.  Id  oth- 
er words,  there  is  do  groand  for  an  excep- 
tion In  faror  of  the  admissibility  of  declara- 
tions of  a  deceased  person  as  to  the  state 
of  bis  affections,  when  the  mental  or  tes- 
tamentary capacity  of  the  deceased  Is  not  in 
Issue.  •  •  •  The  law  cannot,  therefore, 
be  regarded  as  settled  in  England  that,  even 
in  the  case  of  a  lost  will,  declarations  of  the 
testator  made  after  its  executioa  are  to  be 
admitted  as  erldeoee  of  Its  eonteots.  It  te 
also  pn^er  to  call  attention  to  the  fact  that 
all  the  Judges  partlcipattng  in  tiie  decision  of 
Sogden's  Case  were  entirely  satisfied  with 
tbe  proof  of  the  contents  of  the  lost  will, 
wludly  aside  from  evidence  of  these  declam- 
tlona.  '  While  the  case  la  not*  like  the  one 
before  ns,  Inasmuch  as  the  inquiry  here  is 
not  In  regard  to  the  contents  of  a  lost  wlH, 
yet  it  might,  perhaps,  be  urged  with  eome 
force  that;  tt  declarations  of  that  kind  an 
admissible,  the  evidence  now  before  ne  Is 
competent,  and  was  pn^aly  sdmlttad.  We 
axe.  howerer,  eonTlnced  that  the  true  rale 
exctndes  evidence  of  lite  kind  we  are  con- 
sldering.  We  remain  of  the  opinion  that  tbe 
declarations  come  within  no  ^ception  to 
the  law  excluding  hearsay  evidence  upon  the 
trial  of  an  action,  and  we  think  the  excep- 
tions should  not  be  enlarged  to  admit  tbe 
evidence.  Where  the  Issue  Is  not  one  In  re^ 
gard  to  the  mental  capad^  of  tbe  alleged 
testator  to  make  a  will,  his  declaratlMis  np- 
on  the  subject  cannot  be  said  to  be  declara- 
ti<ms  made  against  Interest;  aocb  as  declara- 
tions made  by  an  individual  while  In  posses- 
sion of  property,  in  disparagement  of  bis  ab- 
solute ownership.  Such  evidence  has  been 
admitted  as  declarations  against  interest; 
or  as  charactertelng  possession,  bat  the  same 
declarations,  made  after  a  conveyance  of  tbe 
land,  would  be  inadmissible  as  mere  heaiv 
say,  and  In  no  degree  as  declarations  against 
interest  Declarations  made  an  alleged 
testator  before  or  after  the  date  of  the  paper 
are  not  declarations  against  Interest,  because 
they  can  have  no  effect  iqmn  his  Interest 
The  will  wonld  not  take  effect  nntn  after 
bis  deatti,  end  before  that  time  he  could 
revoke  It  or  make  another,  and  it  would 
still  he  Immaterial  evidence  even  If  he  did 
nelthtf.  *  *  *  No  Interence  Is  generally 
9)ore  uncertain  or  unreliable  than  that  which 
Is  sought  to  be  drawn  upon  the  question 
of  the  genuineness  of  a  will  from  the  alleged 
condition  of  a  testator's  mind  towards  rda- 
tlves  or  others,  as  evidenced  by  bis  declara- 
tions. It  Is  everyday  experience  that  decla- 
rations of  that  nature  are  to  the  last  degree 
unreliable  as  a  basis  for  an  inference  as  to 
probable  testamentary  disposition  of  prop- 
erty. Those  who  thought  by  reason  of  such 
declarations  that  th^  would  certainly  be 
remembered  In  the  will  of  the  testatw  are 
w  frequently  disappointed  •  •  •  tbat  It 
would  seem  CKceedlngly  unsafS  to  permit  a 


Jury  to  draw  an  inference  based  upon  sncb 
evidence,  relative  to  the  genuine  character 
of  the  Instrunient  propounded  as  a  will." 
Justice  O'Brien.'  dellveriDg  the  opinion,  com- 
menting on  this  case  in  Re  Kennedy's  Will, 
supra,  said:  "As  I  read  that  case.  It  is  a 
decieion  of  the  highest  court  in  tbe  land  tliat 
the  declarations  of  tbe  deceased,  when  not  a 
part  of  the  res  gestie,  are  not  admissible  to 
prove  the  execution  of  a  will  or  Its  revoca- 
tion, or  rebutting  the  presumption  of  revoca- 
tion from  the  fact  that  no  will  Is  found 
after  death."  And  in  the  case  of  In  re  Calk- 
Ins,  112  Cal.  286.  44  Pac.  577.  the  court  said: 
"The  respondent  does  not  claim  that  there 
is  any  direct  evidence  In  support  of  the  ver- 
dict outside  of  the  evidence  of  certain  dec- 
larations of  the  testatrix.  The  evidence 
chiefly  relied  upon  by  him  consist  of  cw- 
taln  dedaratlons  made  by  her,  wbidi  w^ 
admitted  in  erldence  ovw  tbe  objection  ot 
the  propmient  To  the  extent  that  these 
dedaratlons  at  or  prior  to  tbe  making  of  the 
will  afforded  any  evidence  bearing  upon  tiw 
state  of  tbe  testatrix's  mind  at  tbe  time 
of  the  exeeotlon  of  the  wUl— her  mmtal 
capacity^  the  condition  of  h«  mind  toward 
the  object  of  hw  bounty,  as  well  as  toward 
the  persons  by  whom  ^e  was  surrounded, 
and  the  correspondence  of  hw  acte  with  tbe 
tt^ngt  and  purposes  entertained  by  her  at 
tbe  time  she  Rented  the  will — they  were 
properly  admitted,  and  were  entitled  to  con- 
sideration'by  the  Jury;  tnit  to  the  extnit 
tbat  tli^  purported  to  be  declarations  of  the 
aeto  of  others,  or  of  her  own  acts,  they  were 
but  matt«B  ot  hearsay  merely,  whose  truth 
rested  in  the  veracity  of  tbe  utterer,  and 
upon  which  there  was  no  opportunity  of 
cross-examination  or  of  exidanation  by  tbe 
par^  who  had  uttered  them,  and  were  not 
Mitltled  to  any  weight  by  the  Jury,  and  can- 
not be  considered  for  the  purpose  of  susteln- 
ing  th^  verdict  Bhailer  v.  Bumstead.  99 
Mass.  112;  Potter  v.  Baldwin,  1S&  Mass.  427; 
Bnsh  V.  Bush,  87  Mo.  480;  jMies  v.  Roberts, 

87  Mo.  App.  168;  Waterman  v.  Whitney.  11 
N.  T.  1S7, 6B  Am.  Dec.  71;  Marx  r.  McGIynn. 

88  N.  Y.  357;  Hatter  of  Palmateer's  Will, 
78  Hun,  48.  28  N.  T.  Supp.  1062;  Griffith  v. 
Diffenderffer,  CO  MdL  466."  Wells  v.  Wells, 
144  Mo.  108,  46  8.  W.  1095. 

It  thus  appears  that  appellants  case,  np- 
on  this  phase  of  It  was  wholly  Insufficient 
to  overcome  the  presumption  ot  revocation. 

One  of  the  grounds  stated  by  appellant  in 
the  notlea  of  Intention  to  move  tor  a  new 
trial  was  that  of  newly  discovered  evidence, 
which  could  not  with  reasonable  diligence 
have  been  discovered  and  pn^uced  at  the 
trlaL  In  support  of  this  ground  he  filed  tbe 
aflldavit  of  me  John  Kempfer,  who  steted, 
in  Butwtance,  that  he  was  a  resident  of  Butt^ 
and  was  acquainted  with  CSiarles  Colbert 
f<a  sevwsl  years  prtor  to  Us  death;  that 
Colbert  had  shown  him  a  irill,  s^cned  hgr 
Odbert  as  testat«*  and  1^^  John  Woolbeat- 
cr  and  ^TOUam  Axfccrnan  as  wttnnnnw.  1m 
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wblch  Frederick  Schener  and  Lillian  B.  Bar- 
ton were  the  beneficiaries;  that  affiant  was 
fn  miliar  with  Its  contents,  substantially ; 
that  prior  to  the  time  of  the  death  of  Col- 
bert affiant  went  from  Butte  to  Bast  Helena, 
where  be  remained  until  about  the  8th  of 
March,  1901,  which  was  subsequent  to  the 
death  of  Colbert;  that  upon  his  return  to 
Butte  he  occtipied  a  house  on  the  Emery 
placer  claim,  the  property  of  Colbert,  near 
a  cabin  occupied  at  that  time  by  Woolbeater; 
ttiat  shortly  after  his  return  from  East 
Helena,  and  after  the  date  of  his  occupatloD 
of  the  house  on  the  Emery  placer,  Woolbeat- 
er called  upon  him,  and  In  a  conversation  eon- 
cernfDg  the  death  of  Colbert  he  aslced  Wool- 
beater what  had  become  of  the  will  made  by 
Colbert  during  the  year  1896,  In  which  Fred- 
die Scheuer  and  LlUle  Burton  were  named 
as  ben^ciarles,  and  that  thereupon  Wool- 
beater withdrew  the  will  from  his  pocket, 
and  showed  it  to  affiant,  who  thereupon  read 
it  over,  and  saw  that  it  was  the  same  paper 
which  bad  been  shown  to  him  by  Colbert: 
that  it  was  in  the  same  condition  as  when 
last  shown  to  blm  by  Colbert,  and  bore  the 
genuine  signature  of  Charles  Colbert' as  tes- 
tator and  the  names  of  John  Woolbeater  and 
William  Ackerman  as  witnesses;  that  the 
said  paper  was  dated  in  the  year  1896,  writ- 
ten with  a  pen  and  ink  upon  ordinary  legal 
cap  paper,  and  was  the  same  paper  that 
had  been  previously  shown  to  him.  He  fur- 
ther deposed  that  he  had  never  mentioned 
the  matters  contained  In  his  affidavit  to  any 
one  until  after  the  trial  of  this  action,  and 
said  that  the  paper  was  In  existence  at  least 
three  weeks  or  a  month  subsequent  to  the 
death  of  Colbert,  being  In  the  possession  of 
Woolbeater,  intact,  at  that  time.  In  sup- 
port of  this  affidavit  appellant  filed  an  affi- 
davit In  which  he  deposed  that  he  had  dis- 
covered the  evidence  stated  in  the  affidavit 
of  Kcmpfer  since  the  trial;  that  he  waa 
unable  to  discover  it  prior  to  the  trial,  "al- 
though he  had  Inquired  of  different  persona 
living  in  the  vicinity,  and  of  every  person 
who  he  thought  had  any  knowledge  of  the 
facts  or  circumstances  conoemlng  the  death 
of  Colbert,  as  to  whether  the  said  will  of- 
fered by  hlra  for  probate  was  In  existence 
at  and  subsequent  to  the  date  of  Colbert's 
death,  but  that  he  was  unable  to  discover 
any  other  evidence  than  that  which  was  of- 
fered upon  the  trial."  The  affidavit  shows 
that  appellant  has  been  diligent  In  [Hvcur- 
Ing  evidence — ^in  fact,  has  done  all  in  his 
power  to  procure  it;  that  the  new  evidence 
offered  was  upon  a  material  matter;  that  it 
was  not  cumulative,  and  not  of  an  Impeach- 
ing nature.  Indeed,  it  was  the  very  essen- 
tial evidence  which  the  appellant  lacked  at 
The  trial,  end  by  reason  of  the  absence  of 
which  be  was  unable  to  proceed  with  his 
proof.  In  appellant's  affldavlt  be  alao  aw- 
red  that  be  could  produce  the  said  Eempfw 
aa  a  witness  upon  the  trial,  and  that  Kemp- 
f«r  would  testify  to  the  facts  alleged  in  bis 


affidavit  We  cannot  say  that  the  new  eri- 
donee  will  not  probably  change  the  result  if 
a  new  trial  is  granted.  The  witneu  Lillian 
Fluke,  u6e  Lillian  Buriou,  made  an  affldarit 
to  the  same  effect  as  that  of  appellant  The 
state  made  no  attempt  to  contradict  these 
affidavits  in  any  way.  They  stand  admitted 
In  the  record,  and  import  verity.  With  this 
uncontradicted  showing  npon  a  matter  of  the 
utmost  materiality,  we  think  the  court  abus- 
ed its  discretion  la  not  grantlnf  tbe  motbm 
for  a  new  trial. 

Many  other  errors  are  assigned  by  appel- 
lant but  la  view  of  what  has  been  said  In 
the  foregoing,  we  do  not  think  it  necessary  to 
discuss  them. 

For  the  reasons  given,  we  think  the  Judg- 
ment and  order  should  be  reversed,  and  tbe 
cause  remanded  for  a  new  triaL 

OLATBBRO,  a  O.  and  FOORMAN.  0. 

concur. 

PER  CURIAM.  For  the  reasons  given  hi 
the  foregoing  opinion,  the  judgment  and  oi^ 
der  are  reversed,  and  the  cause  is  remanded. 


McKENZIB  V.  G03LETT. 
(Supreme  Court  of  Nevada.   Dea  24,  1901) 

k^INina  PABTNEBSnlPS— BiaUTB  AHD  LU.BILI- 
TIES  or  FABTNBB. 

1.  Plaintiff  and  defendant  formed  a  partnei^ 
ship,  agreeing  to  be  equally  interested  in  any 
mines  located  or  found,  and  in  any  lease  taken 
by  defendant  and  plaintiff.  Defendant  with- 
out plaintiff's  knowledge,  took  a  lease  in  part- 
nership with  others.  Plaintiff  learned  of  the 
lease,  and  that  defendant  needed  money  to  op- 
erate under  it,  but  fumiehed  no  money  and 
took  no  steps  to  obtain  an  interest  in  the  lease 
until  sevenl  months  tiiereafter,  when  it  had 
been  discovered  that  the  claim  leased  was  a 
profitable  one.  Plaintii!  testified  that  defend- 
ant had  no  power  to  lease  property  on  his  own 
judgment,  but  only  to  report  propositions  fw 
leasee  to  plaintiff,  who  was  to  examme  the  prop- 
erty and  furnish  tb»  money.  Betd,  that  plain- 
tiff was  entitled  to  no  interest  In  the  property 
leased  by  defendant 

Appeal  from  District  Court,  Washoe  Coun- 
ty; B.  F.  Curler,  Judge. 

Action  by  P.  A.  McKenzle  against  Oeorgs 
Coslett  From  a  judgment  tfa  defendant 

plaintiff  appeals.  Affirmed. 

Mack  &  Farrlngton.  for  appellant  Gooke* 
Ayres  and  B.  L.  WlUtanu,  fbr  respondeDt 

BELKNAP,  0.  J.  This  Is  an  appeal  from 
a  Judgment  and  decree  in  favor  of  defendant 
in  a  suit  for  a  dissolntlon  of  partnership  and 
an  accounting  of  the  proceeds  of  ores  real- 
ized in  opwatlng  a  portion  of  tbe  Mb^ah 
lode,  in  Tonopah  mining  district  nnda:  a 
lease  by  defendant  and  ottien,  from  wbidt 
plaintiff  was  exdaded.  Tbe  answer  denied 
partnership.  Tbe  conrt  found,  among  other 
things^  that  about  tbe  16th  day  of  March, 
1801,  plaintiff  was  the  superintendent  of  the 
Dexter  mine,  at  Tuscarora,  and  defendant 
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"was  a  miner  In  the  employ  of  the  Dexter 
Company;  that.  Intending  to  go  to  Tonopab 
to  prospect  that  country,  he  verbally  agreed 
witto  plaintiff  to  locate  him  In  any  mining 
claims  be  might  dlacoTer,  to  send  him  aam- 
plea  of  the  ore  of  the  principal  mines,  to  in- 
form himself  concemlug  the  opportanltles  for 
purchasing  mining  properties  and  advise 
plaintiff,  and.  If  the  Information  Justified  a 
personal  examination,   plaintiff  would  go 
there  and  make  such  examination.  Flain- 
ticr  agreed  to  pay  defendant  wages  at  the 
rate  of  $46  iier  month,  and  on  or  about  the 
16tb  of  March  paid  him  $45  in  advance.  It 
was  further  found:   "That  each  should  be 
equally  Interested  in  any  mines  located  or 
found,  as  well  as  In  any  bond,  lease,  or  op- 
tion taken  by- defendant  and  plaintiff,  and 
should'  be  undivided  one-balf  owners  in  any 
claims  located  or  discovered,  or  the  profits 
of  any  bond,  option,  or  lease  taken  or  worked. 
That  each  should  pay  his  proportionate  share 
of  the  expense  of  such  venture  until  it  be- 
came self-suBtalnlng."    The  fourth,  fifth,  and 
seventh  findings  are,  in  part,  as  follows: 
"That  on  or  about  April  12,  1901.  defendant 
agreed  to  form,  and  did  form,  a  partnership 
with  T.  W.  Wllkerson,  E.  A.  Stanta,  and  J. 
H.  Bobbins  for  the  purpose  of  taking  a  lease 
on  one  hundred  feet  of  ground  of  the  Mizpah 
ledge,  described  in  the  complaint.   That  said 
parties  at  once  began  active  work  together 
in  said  leased  ground  under  a  lease  from  the 
owners  of  said  Mizpah  claim  given  to  defend- 
ant, the  said  Wilkerson,  Stanta,  and  Bobbins. 
That  the  defendant  acquired  and  took  his 
intereat,  to  wit,  a  one-fourth  Interest,  In  said 
lease,  with  his  own  means.  In  his  own  name, 
for  his  own  use  and  benefit,  and  excluded 
plaintiff,  whose  name  was  not  used  or  known 
in  the  said  lease,  or  the  negotiations  that 
led  up  to  the  taking  of  the  same.   That  de- 
fendant and  the  other  parties  named  contai- 
ned to  work  the  leased  ground  until  on  or 
about  May  12,  1901,  when  the  Interest  held 
by  J.  H.  Bobbins  was  acqnired  by  defendant 
Wilkerson,  and  the  said  Staats..  That  de- 
.fendant,  Wilkerson,  and  the  said  Stanti  con- 
tinued to  wOTk  the  leased  ground  for  about 
one  month  and  a  half  at  heavy  expense,  be- 
ing put  to  great  strain  for  want  of  money  to 
carry  on  the  work,  several  of  them  stopping 
the  work  on  lease  to  work  elsewhere  for 
wages  wherewith  to  get  money  to  support 
their  families,  as  well  as  to  carry  on  the  work 
on  the  lease.   That  defendant  entered  into 
said  partnership  with  the  said  Wilkerson, 
Stauti^  and  Bobbins  without  the  knowledge 
or  consent  of  the  plaintiff,  and  not  In  pursn- 
aon  of  any  agreement,  expressed  or  Implied, 
with  said  plaintiff.    (5)  •    •   •   That  no  ore 
was  actually  discovered  In  said  ground  nntil 
on  or  about  some  time  between  May  28th  and 
Jane  1st  of  that  year.    *    •   •    (7)  That 
plaintiff  became  fairly  and  folly  informed 
and  advised  of  the  fact  that  defendant  was  In 
■aU  lease,  and  that  defendant  was  being 
pressed  for  mon^  to  carry  on  the  work  and 
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operations  In  said  lease,  at  least  as  early  as 
about  the  middle  of  May,  1901.  That  shortly 
thereafter,  and  long  prior  to  plaintiff's  going 
to  Tonopah,  about  November  1st  of  that  year, 
plaintiff  was  repeatedly  Informed  of  defead- 
ant's  being  In  said  lease,  and  shortly  after 
and  on  or  about  June  1,  1901,  the  time  the 
ore  was  found  In  said  lease,  plaintiff  was 
repeatedly  Informed  and  advised  that  said 
lease  was  a  paying  and  profitable  one.  That 
plaintiff  made  no  assertion  of  claims  of  any 
right  or  Interest  in  said  lease,  or  the  leased 
premises,  or  the  proceeds  thereof,  nor  made 
or  asserted  any  claim  of  right  or  interest 
by  reason  of  his  agreement  with  defendant, 
until  long  after  ore  was  struck  in  said  ground, 
and  until  long  after  the  lease  was  ascer- 
tained, beyond  any  doubt,  to  be  a  profitable 
one.  That  the  taking  out  of  ore  from  said 
ground  began  about  June  1,  1901.  •  ■  * 
That  the  first  assertion  of  his  alleged  claim 
or  interest  was  not  made  by  plaintiff  until 
November  1,  1901,  or  thereabouts,  and  that 
nothing  was  done  by  plaintiff  to  enforce  his 
alleged  claim  In  interest  until  the  16th  of 
January,  1002,  wh^  the  above-entitled  ac- 
tion was  commenced." 

Plaintiff  testified  In  part  as  follows:  "In 
the  latter  part  of  the  conversation  I  told  Mr. 
Goslett  that,  If  he  came  across  some  good 
property  that  he  conld  get  a  lease  or  bond  on, 
to  let  me  know,  and,  after  my  personal  ex- 
amination of  it,  that  I  would  go  down  there 
and  examine  the  property,  and,  after  taking 
my  own  personal  expenses  and  the  money, 
whatever  It  waa,  that  I  Invested,  that  we 
needed,  divide  the  rest  share  and  share  alike 
— that  we  would  divide  the  profits  that  way-  - 
but  I  said  I  would  not  entertain  a  proposition 
until  I  made  a  personal  examination  myself." 
Upon  his  cross-examination  the  following  oc- 
curred: "Q.  You  would  not  have  taken  hold 
of  any  property  until  you  made  a  personal 
examination?  A.  No,  sir;  not  until  I  made 
a  personal  examination.  Q.  Tou  was  to 
manage  the  deal  and  buy  the  property;  Cos- 
lett  was  to  do  whatever  you  safd?  A.  There 
was  nothing  said,  exactly,  about  that.  I  was 
to  uae  my  own  judgment  about  that.  Q. 
Who  was  to  put  up  the  money  for  the  bond? 
A.  I  was.  Q.  You  were  to  put  up  the  money 
and  take  the  bond  on  it  If  you  considered  It 
a  good  proposition,  and.  If  you  considered 
that  it  was  not,  you  would  drop  it,  using 
your  own  Judgment  about  it?  A.  Yes,  sir;  1 
would  take  a  bond  If  I  thought  ft  was  all 
right,  and  if  I  didn't  I  would  drop  it.  1 
was  to  use  my  Judgment  Q.  Then,  no  mat- 
ter what  Coslett  did,  you  were  to  approve  of 
it  first,  and.  If  It  was  not  a  good  proposition, 
according  to  your  Judgment  you  would  aban- 
don It?  A.  Well—  Q.  You  had  the  exclu- 
sive right  to  say  as  to  whether  the  property 
was  to  be  taken  or  not?  A.  Yes,  sir;  that 
was  strictly  understood."  In  defendant's 
narration  of  the  agreement  he  said:  "Well, 
he  [plaintiff]  said  be  didn't  want  to  bother 
with  any  leases,  anyway;  that  he  was  too 
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far  away  to  tend  to  any  leases,  and  tbat  be 
didn't  want  to  have  anytbiag  to  do  wltb 
tbem;  that  all  he  wanted  to  lie  interested  in 
was  mining  locations  w  claims,  or  jointly  In 
Ixmds  tbat  I  mi^t  see  fit  to  take." 

Tbe  words  in  the  abore-qnoted  flndlns, 
"That  each  should  be  eooally  Interested  In 
*  *  *  any  lease  taken  by  defendant  and 
plaintiff,  •  •  must  be  taken  in  tbeir 
literal  Bense;  that  la  to  say,  plaintiff  and 
defendant  were  not  in  fact,  interested  in  the 
lease.  Defendant  was.  The  above  excerpts 
of  the  testimony  of  tbe  plaintiff  himself  show 
that  be  was  not  to  be  Interested  in  any  lease 
until  after  examination  and  appToval  by  him- 
self. He  was  not  informed  by  defendant 
concerning  the  mine  or  lease.  Under  plain- 
tiff's Terslon,  it  was  defendant's  du^  to 
have  informed  him.  But  notice  of  the  facts 
sufficient  to  pnt  a  prudent  man  upon  Inquiry 
could  have  come  from  any  other  aomwew  The 
district  court  found  as  a  tact  that  plaintiff 
was  fully  and  fairly  Informed  by  others. 
Under  these  drcnmstances,  nmslderlng  tbe 
uncertain  value  of  the  property,  plalntlfl 
should  have  promptly  asserted  hia  rights,  and 
not  have  waited  nntll  defendant  had  devel- 
oped the  property  and  demonstrated  Ito 
value. 

It  ia  unnecessary  to  consider  other  qnea- 
tlons.  The  plalntlfTs  testimony  and  the  find- 
ings vpon  the  subject  of  notice  precluded  a 
recovery. 

Tbe  Judgment  and  order  are  aCDrmed. 
FITZOBBALD  and  TALBOT,  JJ.,  concur. 


POWEIiL  V.  NEVADA,  a  &  O.  BY. 
(Supreme  Coart  of  Nevada.   Dee.  24,  1001) 

RA1LB0AD8— OPEBATtOS  OF  SHOPS— FBI QHTEN - 
iro  HORSES— LI ABILmr  FOB  PERSONAL  IKJTT- 
BIB8  —  EVIDENCE  —  EXCB88IVB  DAHAQES  — 
QUESTION   FOB  JUBT. 

1.  There  is  no  -Bzed  rule  for  the  measnre  of 
dama^res  for  personal  injuries,  especially  for 
mental  anguisfa  apart  from  physical  suoerlag, 
and  much  must  be  left  to  tbe  Jury  under  proper 
instructions. 

2.  While,  In  on  action  fOr  personal  injari^ 
testimony  for  defendant  tended  to  mluimize  his 
Injuries,  there  was  evidence  that  plaintifFe  fall 
caused  a  concussion  of  the  brain  and  an  atroph- 
ic condition  of  the  muacles  of  the  rivht  arm, 
that  his  mental  faculties  became  impaured,  and 
he  was  dull  and  appeared  distracted,  and  one 
witness  described  his  rendition  as  pitiful.  Beti, 
that  a  verdict  for  $0,000  was  not  so  excessive  as 
to  indicate  passion  or  prejudice. 

3.  In  an  action  for  personal  injuries  caused 
by  a  fall  from  a  cart  wnen  plaintiff's  horse  was 
frightened  by  a  steam  whiHtie  in  defendant's 
railroad  shops,  evidence  that  a  team  bad  been 
fi'ighceued  thereby  on  another  occaaioQ  was  ad- 
mistfible  to  show  the  dangeroas  character  of  tha 
whistle  at  the  place  It  was  used. 

4.  Questions  addressed  to  master  mecfaanirs 
as  to  whether  it  was  necessary  and  convenient 
for  defendant  to  Round  the  whistle  at  stated 
hours  to  notify  employes  In  the  shops  to  com- 
mence and  quit  work  were  properly  excluded,  as 
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I  'they  related  to  a  subject  of  common  knowledge 

I  and  experience. 

6.  The  power  of  railroad  oompanfes  under 
Comp.  Laws,  |  988,  sobd.  10;  "to  erset  and 
maintain  all  necessary  and  coovenleut  build- 
ings, stations,  depots,-  and  fixtures  and  machin- 
ery for  the  accommodation  and  use  of  their  pa;;- 

;  BMigers.  freight  and  business,"  etc^  does  not 

'  protect  a  company  in  snch  a  nse  iX.  a  steam 
whistle  in  its  shc^  as  to  frighten  horses  and 
thereby  injure  others. 

Appeal  from  District  Court;  Washoe  Ooun- 
'  ty;  B.  F.  Curler,  Judge. 

Action  by  Dani^  Powell  against  tbe  Ne- 
vada, California  &  Or^n  Railway.  From  a 
Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeato.  Af- 
firmed. 

I     Dodge,  Parker.  Cheney,  Uassey  ft  Smith. 
'  for  appellant   Ton%yson  and  Snmmeifleld, 
f  Off  respondent. 

BELKNAP,  C.  J.    Appellant,  a  railway  cor- 
poration, bad  a  steam  whistle  on  ite  shops, 
I  six  feet  from  tbe  line  of  the  street  slong 
I  whldi  respondent  was  driving.   His  horse 
'•  took  fright  at  the  sounding  of  the  whistle, 
I  and  ran  away.   Bespondent  was  thrown  out 
I  and  injured.   In  an  action  to  recover  dam- 
i  ages  for  the  injnry,  a  Judgment  was  rendo*- 
I  ed  tor  the  sum  of  $6,000.  An  appeal  has  been 
taken  therefrom,  and  from  an  order  duiying 
a  motion  for  a  new  trial,  upon  tbe  ground, 
among  others,  of  excessive  damages  appear- 
ing to  have  been  given  under  tbe  influence 
of  passion  or  prejudice,  and  of  Inaufflctency 
of  the  evld^ce.   The  complaint  prays  for  a 
Judgment  of  «10,08Sm   Of  this  sum  $5,000 
Is  asked  as  damages  for  mental  and  physical 
suffering;  $5,000  for  permanent  partial  loss 
and  Impairment  of  memory  and  permanent 
loss  of  the  use  of  the  right  arm;  and  the 
remainder,  $80.60,  tot  medical  attendance. 
nnrsinK  and  similar  expenses  Incurred.  In 
an  endeavor  to  analyze  tbe  verdict  and  de- 
termine the  amount  the  Jury  may  have  ap- 
portioned as  damages  for  mental  and  phys- 
ical suffering  and  the  amount  for  permanent 
injuries,  appellant  claims  there  was  no  ma- 
terial mentol  anguish  or  physical  pain  shown, 
and  no  permanent  injuries,  and  that  the  vei^ 
diet  and  Judgment  are  excessive. 

The  evldmce  upon  the  part  ot  respondent 
tended  to  show  that  be,  accompanied  by  Mr. 
Smltii,  was  driving  «  hme  of  ordinary  gen- 
tleness, attached  to  a  road  cart;  along  Fourth 
street,  in  the  city  of  Beno,  upon  tiw  occasion 
stated;  that  iqNm  approaching  appellant's 
railway  abt^  ibe  steam  whlatl^  which  wit- 
ness for  platotlff  teatlflea  was  (tf  onnanal 
shrillness,  was  blown,  tbe  faoise  became 
frightened,  and,  suddenly  taming,  upset  tbe 
cart,  throwing  the  men  out  and  Injuring  re- 
spondent. Hia  fiUl  caused  a  concussion  of 
the  brain  and  an  atrophic  condition  of  the 
mnseles  <rf  the  rl^t  arm.  Hia  mentol  fac- 
ulties which  were  fairly  good  before  the  ac- 
cident became  impaired.  He  was  dull,  for- 
getful, appeared  dlatraeted,  and,  in  Uie  Ian- 
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goftg*  «f  one  at  bli  wltiwBBes,  his  condition 
was  pitiful.  Testiiiioiiy  on  tbe  part  of  ap- 
pellant tmded  to  minimize  hla  Injuries.  It 
may  be  conceded  that  these  are  passives  in 
the  tamtiBumy  al  rewond«it  hlms^  that 
out  be  constmed  against  a  recovery,  but  up- 
on the  whole  case  we  think  the  Jndgmoit 
should  not  be  Interfered  with.  Tbe  evidence 
touching  mmtal  anguish  and  physical  suffer* 
Ing  Is  not  as  satisfactory  as  that  concerning 
permanent  Injuries.  But  In  this  class  of 
cases  there  is  no  fixed  role  for  the  measure 
of  damages,  especially  for  mental  anguish 
apart  from  idiysical  suffering.  Much  is  left 
to  the  jury  under  proper  instructions  frwn 
tbe  court  The  amount  of  the  Judgment  is 
not  so  excessive  m  to  Indicate  passion  or 
pr^udlce  on  the  part  of  tbe  Jury,  and  tbe 
evidence  Is  sufficient  to  support  the  verdict. 

J.  B.  Eason,  a  witness  introduced  by  re- 
spondent, was  permitted  to  testify  that  on 
another  occasion  appellant's  whiatle  bad 
frightened  a  team  which  be  was  driving  on 
Fourth  street,  and  caused  it  to  run  away. 
The  admission  of  this  testimony  is  assigned 
as  error,  on  tbe  ground  that  it  tended  to  in- 
troduce collateral  issues,  and  thus  mislead 
the  Jury  from  the  matter  directly  In  con- 
trov^y.  Tbe  evidence  was  Introduced  to 
sbow  the  dangerous  character  of  tbe  whistle 
at  the  place  it  was  used.  In  Dlst  of  Colum- 
bia V.  Armes.  107  U.  8. 619.  2  Sup.  Ot  840,  27 
Lb  Ed.  618,  In  a  suit  to  recover  damages  to>m 
a  fall  caused  by  a  defective  sidewalk,  it  was 
held  competent  to  show  other  like  accidents 
wbllst  it  was  in  tbe  same  condition.  Tbe 
court  said:  "They  were  proved  simply  as 
dreumstances  which,  with  other  evidence, 
tended  to  show  tbe  dangerous  condition  of 
the  sidewalk  in  its  unguarded  condition.  The 
frequency  of  accidents  at  a  particular  place 
^i-oultf  seem  to  be  good  evidence  of  Its  dan- 
gerous character;  at  least,  It  is  some  evi- 
dence to  that  effect.  •  •  •  Here  the  chor- 
acter  of  the  place  was  one  of  tbe  subjects  of 
Inquiry  to  wbicb  attention  was  called  by  tbe 
nature  of  the  action  and  the  pleadings,  and 
the  defendant  should  have  been  prepared  to 
show  Its  real  character  In  the  face  of  any 
Iiroof  bearing  on  that  sufeject"  In  Golden  t. 
C,  R.  &  Pac.  Ry.  Co.,  84  Mo.  App.  59.  de- 
fendant, after  repairing  Its  bridgi?.  left  a 
pile  of  boards  on  tbe  side  of  tbe  highway. 
It  frightened  plaintiff's  horses,  and  they  ran 
«way  and  Injured  her.  Evidence  was  admit- 
ted that  gentle  horses  had  been  frightened  by 
tbe  same  pile  of  boards  at  the  same  place. 
The  court  said:  "The  evidence  was  offered 
to  show  the  character  of  the  object  of  com- 
plaint, and  was  not  to  try  collateral  matter. 
If  leaving  an  object  in  the  highway  which 
Is  calculated  to  frighten  horses  Is  a  wrong, 
and  the  question  Is  made  whether  sucb  object 
Is  so  calculated,  what  better  evidence  can  be 
had  of  that  than  actual  experiment?  The 
great  weight  of  authority  favors  the  ruling 


of  the  trial  court**  Evidence  of  this  nature 
is  not  new  in  this  state.  In  Longabaugh  v. 
V.  &  T.  It  B.  Co.,  9  Nev.  271,  In  a  suit 
against  a  railroad  company  for  damages  oc- 
casioned setting  fire  to  cord  wood  by  one 
of  its  locomotives,  it  was  held  that  previous 
flres  In  tlie  same  place  caused  by  coals  drop- 
ped from  defendant's  locomotive  and  also 
of  the  emission  at  the  same  place  of  spaiks 
of  sufficient  dze  to  set  fire  to  cord  wood, 
vaa  a&nisslble. 

Exception  was  taken  to  the  exclusion  of 
tbe  answer  to  the  question  addressed  to  Mr. 
Meyers,  the  master  mechanic  of  appellant 
as  to  whether  it  was  necessary  and  con- 
venient for  the  appellant  corporation  to  sound 
tbe  whistle  at  stated  hours  for  the  purpose 
of  notifying  the  employes  to  the  shops  to 
commence  and  quit  vrork.  The  question  was 
inadmissible.  The  subject  was  of  oomnuni 
knowledge  and  experience,  and  it  was  for  the 
Jury,  and  not  for  the  witness,  to  determtoe 
whether  the  whistie  was  convenient  and 
necessary.  A^ellant  is  Incorporated  under 
the  general  laws  providing  for  the  tocorpora- 
tlon  of  railroad  companies.  Section  971  et 
seq..  Cutting's  Compilation.  Among  its  pow- 
ers are:  "Tenth — to  erect  and  matotain  all 
necessary  and  convenient  buildings,  stations, 
depots,  and  fixtures  and  machinery  for  the 
accommodation  and  use  of  their  passengers, 
frelj^t  and  bnsinesa  and  to  obtain  and 
bold  the  lands  and  other  property  necessary 
therefor."  Section  98&  It  is  claimed  that 
this  provision  protects  appeilanto  to  the  use 
of  the  whlstsle.  A  similar  defense  was  made 
to  Knight  V.  Goodyear  Co.,  38  Conn.  442,  9 
Am.  IRep.  406.  The  court  said:  **Tbeir  rlgbt 
to  use  a  whistle  must  be  conceded,  but  like 
all  other  rights.  It  must  be  so  exerdsod  as 
not  to  endanger  and  Injure  others.  It  is  no 
answer  to  say  that  they  did  not  erect  or  blow 
ttie  whistie  tor  any  sucb  purpose,  or  that 
they  bad  no  knowledge  that  it  frightened 
horses,  or  that'tbey  did  not  suppose  It  was 
calculated  to  lighten  them.  These  facts. 
If  they  extstod,  they  were  bound  to  know  or 
anticipate.  When  a  man  exercises  a  particu- 
lar right  in  a  particular  manner  calculated 
to  produce  injury  to  another,  he  must  be 
held  to  a  knowledge  of  tbe  possible  or  proba- 
ble consequences  of  his  act,  and  cannot  be 
excused  because  he  did  not  totend  or  expect 
those  consequences.  It  Is  an  elementary  rule 
that  every  man  must  be  presumed  to  in- 
tend the  natural  and  necessary  consequences 
of  his  acts,  and  there  Is  nothing  found  In 
this  case  which  will  exempt  tbe  defendants 
from  the  operation  of  that  rule." 

We  have  examined  tbe  remaining  acep- 
tions,  and  And  no  error  In  them. 

The  Judgment  and  order  denying  a  motion 
for  a  new  trial  should  be  affirmed.  It  Is  so 
ordered. 

FTraGTiRALD  and  TAUBOT,  JJ.,  concur. 
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STATB  r.  TELLER. 
(Supreme  Oourt  <tf  Otegon.   Dec.  19,  1904.) 

UBOBZfT— INSTSVOTIOin— SUmCIENOT  OT  Vt- 

1.  Evidence  in  a  prosecution  for  larceny  of 
money  considered,  and  held  insufficient  to  show 
that  the  money  came  lawfully  into  t^e  posses- 
sion of  defendant  and  anotber  to  safely  keep 
for  the  prosecutor,  bo  aa  to  require  an  instruc- 
tion that,  "if  the  money  alleged  to  have  been 
stolen  was  given  to  *  *  *  and  defendant  by 
[the  prosecutor]  to  keep  for  her  until  called 
lor,"  then  to  find  defendant  not  guilty. 

Appeal  from  Circuit  Court,  Harney  Ooan- 
ty;  Morton  D.  Clifford,  Judge. 

Francis  M.  Teller  was  convicted  of  lar- 
ceny,  and  appeals.  Affirmed. 

Lionel  B.  Webster,  for  appellant  A.  M. 
Orawford,  Atty.  Oen.,  for  tbe  State. 

MOORE,  0.  J.  The  defradani;  Francis 
U.  Teller,  was  conrlcted  of  tbe  crime  of 
larceny,  alleged  to  bare  been  committed  In 
Harney  county  May  16,  1Q0&,  by  unlawfally 
taking,  stealing,  and  carrying  away  |14S  In 
gold  coin  and  $55  in  currency  of  tbe  United 
States,  tbe  proper^  of  one  Mrs.  L.  S.  Wbit- 
mer,  and  from  tbe  Judgment  whlcb  follow- 
ed be  appeals. 

An  exception  having  been  taken.  It  la  con- 
tended by  defendant's  counsel  tbat  tbe  court 
erred  la  refusing  to  cbarge  tbe  Jury  as  tbey 
requested,  to  wft:  "If  tbe  money  alleged 
to  have  been  stolen  was  given  to  Mrs.  Smltb 
and  the  defendant  by  Mrs.  Wbltmer,  to 
keep  for  her  until  called  for,  then  I  Instruct 
you  to  find  tbe  defendant  not  guilty."  It 
Is  argued  that  testimony  was  Introduced  at 
tbe  trial  tending  to  show  tbat  tbe  money 
alleged  to  have  been  stolen  came  lawfully 
into  tbe  defendant's  possession,  and  tbat,  if 
It  be  assumed,  even,  tbat  be  converted  any 
part  of  It,  tbougb  be  might,,  under  a  prop- 
er Indictment,  have  been  found  guilty  of 
embezzlement,  he  could  not  have  been  eon- 
Ticted  of  larceny  as  charged,  and  benca  he 
was  entitled  to  have  bis  theory  of  the  case 
clearly  stated  to  tbe  jury.  Larceny  consists 
of  an  intent  to  trespass  on  tbe  personal  prop- 
erty of  another,  coupled  witb  an  intent 
wholly  to  deprive  tbe  owner  thereof,  and  the 
crime  Is  not  committed  unless  such  Intents 
concurrently  and  contemporaneously  exist 
1  Bisb.  Crlm.  Law  (7tb  Ed.)  SS  207,  342; 
Rapalje,  Larceny,  t  20.  In  State  v.  Hull, 
33  Or.  56,  64  Pac.  159,  72  Am.  St  Rep.  694. 
Mr.  Justice  Bean,  In  discussing  this  subject, 
says:  "To  constitute  tbe  crime  of  larceny, 
as  charged  in  tbe  Indictment,  there  must 
be  a  trespass;  tbat  Is,  a  taking  of  tbe  prop- 
erty without  the  consent  of  the  owner.** 
In  State  v.  Meldrum,  41  Or.  380,  70  Pac. 
5^,  It  was  also  said:  "It  Is  familiar  law 
tbat  wbere  property  is  delivered  by  the 
onner  to  anotber,  and  Is  received  bona  fide 
and  In  good  faltta,  a  subsequent  wrongful 
conversion  pending  pouesslon  will  not  sup- 


port an  indlctm^t  for  larceny  In  the  OTlglnal 
taking."  In  Johnson  t.  People.  118  HL  99, 
In  a  rery  teamed  oplnfon,  Mr.  Justice  Uul- 
key  says:  "As  trespass  W  an  Injnry  to  the 
possession  only,  It  logically  and  legaUy  flA- 
lows  tbat  no  one  In  the  lawful  possession 
ot  goods  can  commit  larceny  nt  tliem,  tor 
it  would  be  idle  and  absurd  to  talk  of  oue 
committing  an  Injury  to  bis  own  posses- 
sion." It  has  repeatedly  been  held  tbat, 
when  a  party  to  an  action  baa  glrcn  evidence 
tending  to  sustain  tbe  iBsnea  on  his  part, 
be  Is  entitled  to  haye  the  jury  Instructed 
on  bla  theory  of  tbe  casOb  Flore  t.  Ladd, 
26  Or.  42S,  36  Pac.  S72;  Bambart  t.  Bbr^ 
hart,  88  Or.  274,  54  Pac  195;  Farmers'  Bank 
T.  Woodell,  88  Or.  294^  61  Pac  837,  65  Pac. 
620:  Lewis  T.  Graft,  89  Or.  806,  64  Pac.  809; 
Bingham  t.  Llpman,  40  Or.  863,  67  Pac  98; 
State  T.  Smith.  43  Or.  109.  71  Pac  973. 
Based  on  these  dementary  rules.  It  remains 
to  be  seen  whether  or  not  any  testimony  was 
I  given  tending  to  show  that  the  money  al- 
leged  to  have  been  stolen  came  lawfully  li^ 
to  the  defendant's  possession.  Tbe  tran- 
script shows  tbat  In  May,  1903,  Mrs.  L.  & 
Wbltmer  and  her  husband  started  from 
Huntington,  Or.,  for  California,  with  a  team 
ot  horses  and  a  wagon,  and,  having  some 
money  of  her  own,  she  wrapped  it  In  cloth, 
securely  sewing  the  edges,  and  placed  the 
bundle  In  a  box  of  household  goods  whidi 
tbey  carried.  These  people  quarreled  on  the 
road,  in  consequence  of  which  Mrs.  Wblt- 
mer concluded  to  leave  her  huabaod,  and, 
after  reaching  Bums,  Or.,  she  opened  the 
box  without  bis  knowledge,  secured  the 
package,  and  took  it  unopened,  to  the  Cot- 
tage Hotel,  which  was  kept  by  Mrs.  Smith, 
the  defendant's  mother-in-law,  to  whom  she 
presented  a  letter  of  Introduction,  detailed 
the  difficulty  she  bad  bad  witb  her  husband, 
and  stated  that  she  feared  be  would  try  to  get 
possession  of  tbe  money.  After  consulting 
witb  tbe  defendant  who  suggested  that  it 
should  be  left  witb  a  merchant  or  at  a  bank, 
Mrs.  Smith  finally  consented  to  hide  It 
whereupon  tbe  package  and  some  currency 
tbat  Mrs.  Wbltmer  had  on  her  person  were 
delivered  to  her,  and,  without  the  defend- 
ant's knowledge,  she  placed  them  In  a  bureau 
in  the  room  of  tbe  hotel  occupied  by  him  end 
bis  wife.  Wbltmer  discovered  that  the  mon- 
ey bad  been  taken,  and  went  to  the  hotel, 
claiming  that  It  belonged  to  him,  charging 
bis  wife  with  tbe  larceny  thereof,  and  cre- 
ating such  a  disturbance  that  be  waa  ejected. 
After  be  left  tbe  hotel,  his  wife  drew  a 
check  on  a  bank  In  Idaho,  making  it  pay- 
able to  tbe  defendant;  who  deposited  It  with 
a  bank  In  Bums  for  collection^  and  when 
tbe  money  was  received  tlketeon  be  deliv- 
ered it  to  her.  Tbe  defendant  as  a  witness 
in  bis  own  behalf,  teatlfled  that  when  be  re- 
celved  the  check  Mrs.  Wbltmer  said  to  him: 
**Z  want  you  to  take  care  of  my  mtmey. 
I  am  going  to  baTe  an  awful  time  here.** 
He  further  said  tiiat  tn  the  evening  of  tbe 
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day  the  package  was  left  at  the  hotel,  he 
and  his  wife  having  retired  for  the  night,  his 
sister-in-law  entered  their  room,  saying  that 
Mrs.  Whltmer  had  been  arrested  for  the  lar- 
ceny of  the  money,  and  that  the  house  woold 
be  searched  In  trying  to  find  It:  that,  baring 
promised  *  Mrs.  Whltmer  to  look  after  her 
money,  though  he  had  never  aeen  It  he 
learned  from  his  wife  that  it  was  In  the 
burean,  to  which  be  went,  securing  the 
package,  and,  knowing  that  Whltmer  could 
accurately  describe  it,  be  removed  the  cloth, 
and  wrapped  the  money  In  a  towel,  hiding  It 
in  a  woodshed;  that  Immediately  on  return- 
ing his  wife  Informed  him  there  was  also 
In  the  bureau  $100  In  currency  belonging  to 
Mrs.  Whltmer,  which  he  had  overlooked, 
vphereupon  he  placed  f40  thereof  la  his  vest 
pocket,  his  wife  potting  the  remainder  with 
some  gold  she  bad;  and  that  a  peace  officer 
came  to  the  hotel,  and  searched  Mrs.  Wblt- 
mer'B  trunk,  but  failed  to  find  any  money. 
This  witness  also  said  that  the  next  morn- 
ing after  the  arrest  he  went  to  the  Jail  to 
see  Mrs.  Wliitmer,  who  Inquired  of  him, 
"Is  everything  safe?"  and,  receiving  an  af- 
firmative answer,  she  thanked  him;  that  a 
few  hours  thereafter  the  charge  preferred 
against  her  was  examined  by  a  magistrate, 
and  she  was  discharged;  that  Whltmer  being 
unable  to  pay  the  bills  he  had  Incurred  at 
Bums,  his  wife  gave  him  $30  for  tliat  pnr^ 
pose,  the  witness  paying  her  that  sum  from 
the  currency  which  he  had  In  his  vest  pocket; 
that  Whltmer,  upon  receiving  the  money, 
resumed  his  Journey,  leaving  his  wife  at  the 
hotel;  that  upon  bis  departure  the  witness 
inquired  of  her,  "Shall  I  bring  your  money 
to  you,  Mrs.  Whltmer?"  saying,  "I  don't 
want  to  be  responsible  for  it,"  and  she,  In 
answer  thereto,  referring  to  her  husband, 
replied,  "No,  wait  until  be  Is  well  off  the 
field;  way  off."  After  the  money  bad  re- 
mained In  the  shed  three  days,  the  defendant, 
at  Mrs.  Wbltmer's  request,  delivered  it  to 
her,  wrapped  in  the  towel,  upon  the  receipt 
of  which  she  claimed  that  a  small  sack  of 
gold  which  the  package  originally  contained 
and  some  currency,  amounting  In  all  to  $200, 
had  been  taken.  The  defendant  Iiaving  tes- 
tified that  he  lived  at  the  Cottage  Hotel,  bis 
counsel,  in  referring  thereto,  Inquired,  "You 
helped  conduct  the  Institution  and  worked 
around  the  place?"  to  which  be  replied, 
"Yea,  sir."  Mrs.  Smith,  as  defendant's  wlt- 
nese,  In  referring  to  the  delivery  of  the  check 
to  her  son-in-law,  and  also  to  the  request 
made  at  that  time  by  Mrs.  Whltmer  to  blm, 
testified  as  follows:  "She  looked  up  at  him, 
not  me,  and  says,  'Now,  you  will  see  that 
my  money  is  safe,  won't  you?*  and  be  said, 
*I  promised  to  stand  by  yon,  and  I  will  do 
IL* "  This  witness,  alluding  to  the  defend- 
ant's Inquiry  of  Mrs.  Whltmer  after  she 
was  discharged  from  arrest,  and  to  the  lat- 
ter's  answer,  thereto,  and  to  her  reference 
to  her  hasband,  and  to  the  money  she  de- 
sired to  give  Idm,  also  testified:   "He  says, 


'Shall  I  get  your  money  now?*  and  she  says: 
■No;  wait  until  he  la  oft  the  field.  Walt 
until  be  gets  away  outside  of  town.  Don't 
bring  it  out  as  long  as  he  Is  here.'  She  • 
says:  *I  want  to  give  him  $30  to  get  off. 
He  hasn't  a  bit  of  money.'"  The  defend- 
ant^* wife,  as  his  witness,  testified  tliat  in 
the  afternoon  of  the  day  the  package  was 
left  with  her  mother  Mrs.  Whitmn  told  her 
husband  she  wanted  him  to  stay  by  her,  and 
protect  her  money,  and  be  promised  to  do  so. 
This  witness  having  visited  Mrs.  Whltmer 
when  she  was  In  the  custody  of  an  officer, 
referring  thereto,  and  to  her  husband  as  a 
physician,  further  testified:  "The  next 
morning  I  went  up  to  Mrs.  Dodson's,  and  as 
I  went  bade  I  went  to  see  her;  and  *the 
doctor,*  I  says,  'has  kept  your  money  for 
you,  and  put  it  where  no  one  will  find  it*; 
and  she  says,  *I  am  very  thankful,  and  I 
want  yon  to  thank  the  doctor  for  doing 
that' " 

The  foregoing  is  the  substance  of  the  tes- 
timony applicable  to  the  error  relied  upon  as 
tending  to  show  that  the  defendant  was  in- 
terested with  Mrs.  Smith  in  the  manage- 
ment of  the  hotel,  so  that  the  giving  of  the 
money  to  her  was,  in  law,  a  deliverr  thereof 
to  him.  Our  statute,  so  far  as  deemed  in- 
volved In  the  inquiry  under  consideration,  Is 
as  follows:  "If  any  •  •  ♦  agent,  clertt, 
employ^,  or  servant  of  any  private  person, 
*  *  *  shall  embezzle  or  fraudulently  con- 
vert to  bis  own  use,  or  shall  take  or  secrete, 
with  Intent  to  embeale  or  ftattdnlently  con- 
vert to  his  own  use,  any  money  •  •  • 
which  shall  have  come  Into  his  possession, 
or  be  undo-  his  care,  by  vtrtoe  of  such 
ployment,  such  •  •  •  agent,  cleA,  em- 
pIoy6,  or  servant  shall  be  deemed  guilty  of 
larceny,  and  upon  conviction  thereof  shall 
be  punished  accordingly."  B.  &  C.  Comp.  | 
1805.  In  Snapp  v.  Commonwealth,  82  Ky. 
173,  the  plaintiff  \fi  error,  who,  as  a  chief 
clerk  and  cashier  of  a  tax  collector,  bad  al- 
most the  entire  control  of  the  office  and  of 
the  moneys  received  In  pursuance  thereof, 
was  convicted  of  the  larceny  of  public  funds 
belonging  to  the  city  of  Louisville,  and.  hav- 
ing appealed,  the  judgment  was  reversed, 
the  court  holding  that  whatever  moneys 
were  received  by  the  principal  or  by  bis 
clerk  in  the  discharge  of  their  duties  came 
lawfully  toto  the  bands  of  both,  and,  each 
having  a  right  thereto,  the  appellant  could 
not  be  convicted  of  the  crime  charged.  In 
the  case  at  bar,  thotigh  the  defendant  testified 
that  be  helped  conduct  the  hotel  and  worked 
around  the  place,  It  falls  to  show  in  what 
capacity  he  was  employed,  or  that  it  was  his 
duty  or  custom  ever  to  take  charge  of  any  of 
the  money  received  from  or  deposited  by 
guests.  There  Is  an  entire  lac^  of  proof  tend- 
ing to  show  that  be  was  the  agent  or  repre- 
sentative of  his  mother-in-law  in  such  a  man- 
ner as  to  entitle  him  to  the  possession  of  the 
package  or  of  the  money  given  to  her,  nor 
does  it  appear  that  they  came  toto  his  pos- 
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seaBlon,  or  under  bis  care,  \>y  virtne  of  hli 
emplc^ment 

.  It  la  maintained  that  tbe  testimony  tends 
to  show  tbat  tbe  defendant  secured  possea- 
Blott  of  the  money  wltb  Mrs.  Whltmer's 
knowledge  and  consent.  It  conclusively  ap- 
pears, from  an  Inqmctlon  at  the  transcript, 
that  the  package  and  carrency  were  deliver- 
ed to  Mrs.  Smilth,  and  not  to  tbe  defendant 
He  had  never  seen  any  of  tbe  fiioneyt  and 
did  not  know  where  It  was  placed,  until  his 
wife  Informed  him,  when  tbe  ofBcer  came 
to  arrest  Mrs.  Whltmer,  whereupon  be  re- 
moved It  from  the  bureau.  Prior  thereto  the 
money  was  never  in  his  possession.  It  may 
be  Interred,  however,  from  bis  wife's  testi- 
mony, tbat  Mrs.  Wbltma  knew  he  bad 
placed  the  money  where  It  could  not  be 
found,  for  which  she  was  thankful;  but  U 
It  be  assumed  that  a  conversion  of  the  mon- 
ey, the  poBBMslon  of  which  was  secured  nn- 
tiie  drcnmstances  detailed,  constltntes 
embeslement,  and  not  larcei^,  so  tbat  a 
conviction  could  not  be  sustained  under  an 
Indictment  charging  a  commission  of  the  lat- 
ter crime,  tbe  legal  principle  insisted  upon 
does  not  come  within  tbe  Instmctlon  request- 
ed, which  Is  based  on  tbe  theory  tbat  tratl- 
mony  was  Introduced  tending  to  show  tbat 
the  money  was  dellrered  to  the  defendant 
by  Mrs.  Whltmer. 

Believing  no  error  was  conunltted  as  ol- 
eged,  the  Judgment  Is  affirmed. 


LITTLB  WALLA  WALLA  IBB.  DIST.  v. 
PBESTON  et  al. 
(Supreme  Gonrt  of  Oreg<m.    Dec  19,  1904.) 
IRRIGATION  COHPAHIBS-^IOHTB  AND  FOW^BS 

— oiBxviBunoN  or  wAn»-<qurrT— ik- 

TEREST  OV  COMPLAIHART. 

1.  Tbe  irrigation  district  law  (Laws  1895.  p. 
IS),  providing  for  the  iDcorporation  of  Irriga- 
tion districts  for  the  porpose  of  acqalring  and 
owDlDg  irrigation  ditches,  canals,  reservoira, 
works,  and  water  rights,  and  distributing  wa- 
ter  to  tbe  settlers  within  tbe  boundary  of  the 
district,  does  not  authorize  the  corporation  to 
rwulate  the  water- rf^ta  belonging  to  private 
indlvldtials. 

2.  An  irrigation  district  incorporated  under 
tbe  Irrigation  district  law  (Laws  1895,  p.  13)  for 
the  purpose  of  acquiring  and  owning  trri^- 
tion  ditches,  canals,  reservoirs,  etc,  and  dta- 
trlbutiog  watws  to  landowners,  has  no  aadi  in- 
tereM  in  the  waters  or  water  rigbta  aa  entitlea 
it  to  maintain  a  salt  in  eqait?  to  determine  the 
rights  of  landowners  In  the  distribntion  of  wa- 
ters. 

Appeal  from  Circuit  Court  nmatUla  Coun- 
ty; W.  R.  Ellis.  Judge. 

Action  by  the  Little  Walla  Walla  Irriga- 
tion District,  a  municipal  corporation,  against 
O.  N.  Preston  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Tbe  plalntlfl  Is  a  pabllc  corporation  oi^pou- 
liaed  under  the  Irrigation  district  law  of  1886 
(Laws  Or.  1885,  p.  18),  and  onbraoes  a  sec- 
tion of  territory  about  two  miles  square, 
which  Is  and  was  at  flu  ttnu  at  xdalntUTs  or- 


ganization owned  by  sundry  persona,  and  di- 
vided Into  small  boldlnga.  Tbe  Little  Wolkt 
Walla  Blver  enters  tbe  district  from  the 
soutb,  and,  aa  it  flows  north  through  it  di- 
vides Into  numerous  channda  branches, 
the  waters  of  which  were  uaed  by,  tbe  land- 
owners prior  to  tbe  organization  of 'the  plain- 
tiff for  Irrigation  and  domestic  pmposea. 
under  a  claim  of  right.  Tbe  pUdntUt  with- 
out acquiring  by  purchase,  condemnatSon,  or 
otherwise,  any  of  the  water  ri^ta  of  tbe 
settlers  within  Its  boundaries,  proceeded, 
through  Its  board  of  Erectors  and  officers  ap- 
pointed by  It  to  ascertain  and  determine  tai 
the  manner  provided  In  its  by-laws  the  quan- 
tity of  water  to  which,  In  its  opinion,  each 
landowner  was  entitled,  and  to  designate  the 
dhAT&cter  of  bead  gain,  w^rs,  and  dams 
which  should  be  used  for  the  division  and 
distribution  of  tbe  water  of  the  river  to  each 
parcel  of  land  to  be  Irrigated  therefrom,  and 
in  general  undertook  to  regulate  and  control 
tbe  use  thereof.    The  defendants,  who  are 
settiers  within  the  boundaries  of  plaintiff  dis- 
trict refused  to  acquiesce  In  tbe  division  end 
distribution  of  the  water  as  made  by  the 
plaintiff,  or  to  comply  with  Its  rules  and 
regulations  in  reference  thereto,  but  claimed 
the  right  to  a  larger  quantity  than  that  al- 
lowed them  by  tt   This  suit  was  thereupon 
commenced  to  enforce  tbe  orders  and  deri- 
sions of  plaintiff  as  to  the  distribution  and 
dlrislon  of  the  water  to  the  defendants.  Tbe 
complaint  was  dismissed,  and  the  plaintiff 
appeals. 

A.  D.  Stllbuan,  for  ajwellant  Stephen  A. 
Lowell,  for  respondents. 

BEA2<,  J.  (after  stating  the  facta).  Con- 
ceding, for  the  purpose  of  tbe  present  suit, 
tbe  right  of  the  state,  throng  an  executive 
officer  or  board,  to  deiermlue  tbe  extoit  of 
tbe  water  righto  of  Ito  <Utlaens,  and  to  reg- 
ulate and  control  the  use  thereof,  and  tbat 
It  may  delegate  such  power  to  a  public  cor- 
poration, we  do  not  find  any  language  in  tbe 
act  of  1895  which  Indicates  an  intentloD  to 
do  80.  It  is,  in  substance,  a  copy  of  tbe 
Wright  act  of  California,  which  foroiB  tbe 
basis  of  the  Irrigation  laws  of  tbe  arid 
states.  Long.  Irrigation,  i  135.  Tbe  cob- 
sUtutionallty  of  such  legislation  has  beea  as- 
sailed on  different  grounds,  but  it  bos  beoi 
ivbeld  by  both  state  and  federal  courts. 
Irrigation  Dist.  v.  Williams.  78  CaL  380,  18 
Fac.  379;  Irrigation  Dlst  v.  De  L^tpe.  T& 
Oal.  351,  21  Pac.  S2S;  In  re  Madera  Irriga- 
tion Dlst,  82  Cal.  296,  28  Pac.  272,  G73,  14  I. 
U.  A.  755,  27  Am.  St  Uep.  IDG;  In  re  Central 
Irrigation  Dlst,  117  CaL  3S2,  49  Pac.  S5i: 
Fallbrook  Irrigation  Dlst  v.  Bradley,  IGl  U. 
S.  112,  17  Snp.  C».  S6^  41  L.  Ed.  3G9.  In 
the  discussions  ooncwnlug  the  validity  of 
tbe  law.  In  wbldi  some  <tf  tbe  ablest  law- 
yws  of  the  United  States  ^rtldpated.  It  bai 
been  assumed  and  taken  f6r  granted  by 
counari  and  courts  that  the  purpose  of  the 
corporation  formed  thereunder  was  to  eoo- 
stmct  direct  And  own  a -system  of  kriga- 
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tlon  for  the  lands  wltbin  Its  boundaileB, 
and  they  hare  been  likened  by  the  courts  to 
corporations  organized  for  the  reclamatioQ  of 
swamp  or  overflowed  lands.  Long,  Irr.  i  135 
et  seq.;  8  Famham,  Waters,  S  616.  It  has 
never  been  contended  that  the  law  vested 
the  i>ower  or  authority  In  the  corporation  to 
regulate  and  control  the  use  of  water  be- 
longing to  private  Individuals,  or  to  ascer- 
tain the  quantltT  to  which  they  are  entitled, 
or  to  settle  adverse  and  conflicting  interests 
between  them.  The  purpose  of  the  law  is  to 
make  bodies  of  arid  land,  susceptible  of 
irrigation  from  a  common  source,  and 
through  tlie.  same  system  of  works,  pro- 
ductive by  distributing  water  over  It  through 
canals,  etc.,  belonging  to,  and  the  property 
of,  the  irrigation  district 

The  basal  principle  Is  the  division  of  the 
arid  area  of  the  state,  upon  invitation  of  the 
settlers  thereon.  Into  communities  or  dis- 
tricts, which  are  determined  by  their  irrl- 
gablllty  from  a  common  source  and  through 
the  same  system  of  works,  and  to  invest 
such  communities  with  power  to  raise  rev- 
enue by  taxation  and  the  Issuing  of  bonds 
for  the  purpose  of  acquiring  water  rights 
and  constructing  the  necessary  canals,  res- 
ervoirs, and  works  for  the  distribution  of  the 
water  over  the  lands  within  the  district. 
This  Is  Indicated  by  its  first  section,  which 
provides  that  when  a  certain  number  of  hold- 
ers of  title  to  lands  susceptible  of  Irrigation 
from  a  common  source,  and  by  the  same 
system  of  worka^  desire  to  Irrigate  the  same, 
tb^  may  propose  the  organization  of  an 
Irrigation  district.  It  Is  therefore  only  set- 
tlers on  land  susceptible  of  Irrigation  la  the 
manner  Indicated  who  can  apply  for  the 
formation  of  the  corporation,  and  It  Is  for 
the  purpose  of  constructing,  acquiring,  and 
owning  a  system  of  works,  and  the  distri- 
bution of  water  through  1^  that  the  corpo- 
ration Is  organized,  and  not  for  the  settle- 
ment of  disputes  betwera  Individuals,  nor 
for  the  regulation  or  control  of  water  r^hts 
belonging  to  private  persons.  This  Is  not 
only  apparent  from  the  first  section,  but 
from  all  the  subsequent  provisions  of  the 
law.  By  sections  12,  IS,  and  14  (Laws  1883. 
pp.  19,  aO),  the  board  of  directors  have  the 
power  to  enter  upon  Ihnd  to  make  surveys 
and  to  locate  the  necessary  Irrigation  works, 
canals,  etc.  They  may  acqnire  by  purchase 
or  condemnation,  or  other  lawful  means,  all 
lands,  water  rights,  reservttfr  sites,  and  oth- 
er property  necessaiy  tar  the  constmction, 
use,  and  supply,  etc.,  of  the  canals  and  works 
to  be  purchased  and  constructed  by  the  cor- 
poration. They  may  also  construct  the  nec- 
essary dams,  reservoirs,  and  works  for  the 
collection  of  water  for  the  district,  and  do 
any  other  lawful  act  necessary  to  be  dono 
that  sufllcient  water  may  be  furnished  to 
the  landowners  of  the  district  for  Irrigation 
purposes.  Bectlons  15,  IQ,  and  17  provide 
for  an  election  to  determine  whether  bonds 
than  be  Issued  for  the  purpose  of  "construct- 


ing the  necessary  Irrigation  canals  and 
works,  and  acquiring  necessary  property 
rights  therefor";  sections  18  to  86.  for  the 
assessment  upon  all  lands  in  the  district  of 
a  tax  or  charge  "sufllcient  to  pay  all  char^ 
ges  and  expenses,  and  all  obligations  incur- 
red by  virtue  of  the  Issuing  of  any  bonds, 
in  and  for  the  construction  of  said  canal  or 
canals  and  works  as  contemplated  In  this 
act";  section  37,  that  "aft«:  adopting  plans 
for  said  canals,  storage  reservoirs  and  works, 
the  board  of  directors  shall  give  notice"  by 
public  advertisement  "calling  for  bids";  and 
sections  88  and  89.  for  the  manner  of  the 
payment  of  the  bonds  and  the  costs  and  ex- 
penses of  purchasing  and  acquiring  prop- 
erty and  constructing  the  works  and  Im- 
provements, etc. — thus  dearly  showing  that 
It  was  the  object  of  the  law  to  authorise 
the  organization  of  a  public  corporation  for 
the  purpose  of  acquiring  and  owning  Irri- 
gation ditches,  canals,  reservoirs,  works, 
and  water  rights,  and  distributing  water  to 
the  settlers  within  the  boundaries  of  the  dis- 
trict, and  not  to  regulate  the  water  rights 
belonging  to  private  Individuals.  The  au- 
thority vested  In  the  board  of  directors  to 
make  necessary  and  needed  by-laws  for  the 
distribution  of  vrater  among  the  owners  of 
the  lands,  and  do  other  lawful  acts  neces- 
sary to  be  done  that  sufficient  water  may  be 
furnished  each  landowner,  Is  for  the  pur- 
pose of  carrying  out  the  powers  granted  to 
the  corporation  by  the  law,  and  doM  not 
vest  it  with  supervision  or  control  ov«r  the 
rights  of  individuals. 

It  Is  claimed  that  as  there  are  a  large 
number  of  settiers  within  the  plalntlflF  dis- 
trict entitied  to  the  nse  of  water  from  a 
common  source,  and  the  defendants  are  In- 
terfering with  such  us^  a  court  of  equity 
has  Jurisdiction  of  the  subject-matter,  at 
the  suit  of  the  plaintiff,  in  order  to  prevent 
a  multlplid^  of  suits;  but,  since  the  cor- 
poration has  no  Interest  in  the  water  or  wa- 
ter rights  which  are  being  interfered  with 
by  the  defendants,  and  as  It  has  no  power 
under  the  statute  to  regulate  the  use  of  the 
■water  belonging  to  private  Individuals,  It 
has  no  interest  in  the  controversy,  and  tiiere- 
fore  no  standing  In  court  to  maintain  tills 
suit 

From  these  views,  it  follows  that  the  de- 
cree of  the  court  below  must  be  affirmed, 
and  it  Is  so  ordered. 


MATNARD  v.  OREGON  E.  &  NAV.  CO.* 
(Supreme  Court  of  Oreson.    Dec.  19,  1904.) 

OABSIEBS— IITJUBIES  TO  PASSBKGEB— ADUJSSIOIt 
OF  EVIDEHCB— ELBMENTB  OF  DAMAGES— UKN- 
TAL  ANGUISH— PHOTOQEAPHS— PLEADING. 

1.  Mental  distress  or  anEruish  resulting  from 
the  realization  of  physical  inability,  because  of 
the  injury,  to  properly  care  for  those  dependent 
on  plaintiff  for  support  and  education,  is  not  an 

T  I.  Ses  DunagM,  voL  IS,  Cent.  Dig.  fit  100,  Si. 
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element  of  consMuential  damaseB  to  be  recover- 
ed In  an  action  for  j>eraona]  injuries. 

2.  Id  an  action  for  personal  injuriea,  evidence 
as  to  the  number  ana  ages  of  the  members  of 
plaintiff's  famil;  is  not  admissible. 

8.  In  an  action  for  injuriea  to  a  ttaasenger, 
received  In  a  collision  of  railroad  trains,  photo* 
graphs  of  the  scene  of  the  wreck,  taken  me  next 
morning  after  the  accident,  and  before  the  cua- 
ditioDs  have  been  materially  changed,  are  ad- 
missible to  show  the  force  of  the  collision. 

4.  In  an  action  for  personal  injories,  plain- 
tiff cannot  reoorer  for  a  mere  aggravation  of 
a  previously  received  injary,  wlthont  alleging 
sndi  aggravation  in  his  complaint 

5.  Where  the  complaint  in  an  action  for  in- 
Jurlee  to  a  passenger  alleged  negligence  In  the 
operation  and  management  by  defendant  of  its 
passenger  and  freight  trains,  an  instruction  as 
to  the  duty  of  a  carrier  of  passengers  "In 
keeping  ita  passenger  trains  and  appliances  in 
a  safe  condition"  is  erroneous. 

Appeal  from  Circuit  Court,  Union  County; 
Robert  Kakln,  Judge. 

Action  for  personal  Injuries  by  H.  May- 
nard  against  the  Oregon  Railroad  ft  Navi- 
gation Company.  From  a  judgment  for 
plaintifr,  defendant  a^>eal0.,  Beversed. 

This  is  an  action  for  a  personal  Injury  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant,  Its  agents  and  employ6s, 
in  suffering  and  permitting  a  moving  pas- 
senger train  of  cars  upon  which  plaintiff  was 
being  carried  as  a  passenger  to  come  into 
collision  with  a  freight  train.  Tbe  plaintiff 
secured  a  verdict  and  Judgment. In  the  cir- 
cuit court,  and  tbe  defendant  appeals. 

Jamei  Q.  Wilaon,  for  aj^Uant  £i«oy 
Lomax,  for  ieq;>ondent 

WOLVBRTON,  J.  The  first  question 
wblch  is  brought  to  our  notice  arises  from 
tbe  admission  of  certain  testimony,  and  the 
next  from  the  refusal  of  tbe  court  to  take 
from  the  Jury  certain  other  testimony  on 
motion  of  tbe  defendant  The  plaintiff,  a 
witness  in  bis  own  behalf,  testified,  among 
other  things,  In  substance,  that,  while  rid- 
ing on  a  passenger  train  of  the  defendant, 
in  a  small  room  in  the  front  end  of  the  first 
passenger  coach  back  of  the  baggage  car, 
and  when  getting  on  his  feet,  a  collision  oc- 
curred betwera  said  train  and  a  freight 
train,  whereby  he  was  thrown  against  some 
hard  substance  and  fell  to  the  floor;  that  It 
seemed  to  him  his  whole  body  struck  some- 
thing; that  In  falling  his  leg  was  skinned, 
and  his  bip  and  back  bruised;  that  the  first 
thing  be  felt,  that  he  conid  recall,  was  a 
sharp  pain  in  the  small  of  his  back;  that  he 
felt  numb  and  once  In  a  while  a  little  pain 
in  tbe  back;  that  be  baa  always  suffered 
since  that  time,  sometimes  worse  than  oth- 
ers. Whereupon  be  was  asked:  "Now,  tell 
tbe  Jury,  Mr.  Maynard,  as  near  as  you  can, 
how  you  hare  suffered  since  that  time — 
wbat,  If  any,  pains  you  bare  had,  and  mat- 
ters of  that  kind?"  Which  Question  be  an- 
swered, over  objection,  as  follows:  "Well,  I 
always  had  pains  in  my  back  and  bead,  more 
M  leas,  and  my  limbs  hare  cramped  and 
run  down,  weak— no  strength  any  more.** 


REPORTER.  (Or. 

After  this  he  told  of  his  previous  condition  of 
health,  his  ability  to  work,  and  tbe  services 
in  which  he  had  been  employed,  when  he 
was  asked:  "Have  you  a  family,  Mr.  May- 
nard?" Another  objection  was  here  inter- 
posed and  overruled,  and  he  answered:  "I 
got  a  little  girl,  Is  all  but  what's  growed 
up."  The  inquiry  proceeded:  '*Q.  How  Is 
that?  A.  My  family  is  all  growed  np  but  one 
little  girl.  Q.  How  old  is  this  Uttle  girl  you 
speak  ofr*  His  answer  was,  over  objec- 
tion: *'Sbe  Is  thirteen.  Q.  Is  which?  A. 
Thirteen  years  old.  Q.  Is  she  dependent  up- 
on you,  Mr.  Maynard,  for  her  support?* 
Here  the  objection  was  sustained.  Witness 
was  then  asked:  "Mr.  Maynard,  what.  If 
any,  mental  suffering  or  agony  have  yon 
sustained  or  bad  since  the  Injuries  that  you 
received  down  here?"  And  he  was  allowed, 
over  objection,  to  continue:  "Well,  I  suf- 
fered distress  a  good  deal  when  I  realize  In 
my  condition.  I  am  not  able  to  work,  and 
It  distresses  me  to  think  about  my  little  girl, 
and  how  I  am  going  to  support  her  and  edu- 
cate ber  and  raise  her  up.  Those  are  the 
matters  that  dlstr^  me."  Then  followed  a 
motion  to  strike  out  the  whole  of  the  an- 
swer last  given,  as  Immaterial,  irrelevant 
and  not  responsive  to  any  issue  in  the  case, 
and  as  calculated  to  unduly  prejudice  the 
min&s  of  the  Jury  against  the  defendant 
which  was  denied.  Based  upon  these  prem- 
ises, the  defendant  Insists  that  the  court 
erred  (1)  In  permitting  tbe  plaintiff  to  tes- 
tify that  be  had  a  little  girl  13  years  old. 
because  It  is  apparent  that  the  only  object 
plaintiff  bad  In  Inquiring  concerning  her 
was  to  show  that  she  was  dependent  npoa 
him  for  support  which  could  not  properly 
be  considered  as  an  element  ot  damages  In 
the  case;  and  (2)  In  refusing  to  take  the  last 
answer  of  the  witness  from  tbe  considera- 
tion of  tiie  Jury,  because  the  distress  or 
mental  angulsb  plaintiff  suffered  on  account 
of  his  own  condition.  In  not  being  able  to 
work  and  earn  a  Uyellhood,  or  on  account 
of  his  little  glri,  in  not  being  able  to  sup* 
port  and  educate  her,  were  also  not  proper 
elements  of  damages  tq)on  which  to  base  a 
recovery  against  tbe  defendant  We  will  dis- 
cuss these  alleged  errors  in  their  inverse  or^ 
der,  as  counsel  hare  so  discussed  and  j/xe- 
sented  them. 

It  Is  andoubtedly  true  that  one  suffering 
from  Injuries  to  his  person,  due  to  the  neg- 
ligence of  another,  may  recover  for  mental 
distress  and  angulsb  resulting  from  the 
same  cause.  Cooper  v.  Mulllna,  30  Ga.  146, 
76  Am.  Dec.  638;  Hannibal  &  St  Jo.  R.  Co. 
V.  Martin,  111  111.  219,  232;  City  of  Cbicago 
V.  McLean,  85  111.  App.  278;  Ferguson  v. 
Davis  Co.,  57  Iowa.  601.  609,  10  N.  W.  906; 
Kendall  v.  City  of  Albla,  73  Iowa,  241,  245. 
34  N.  W.  833;  Kennon  v.  Gilmer,  131  n.  S, 
22,  26,  9  Sup.  Ct  696,  83  L.  Bd.  110.  Such 
ment^  distress  or  anguish,  however,  as  Is 
not  the  natural  result  of  the  accident,  bet  Is 
produced  by  the  operation  of  the  mind  in  the 
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contemplation  of  the  physical  condition  to 
which  the  injured  party  la  reduced,  or  In 
contemplation  of  any  extraneoui  softMrloc  or 
Inconvenience  that  sacb  condition  might  en- 
tail, whether  it  respects  the  person  himself, 
or  others  dependent  npon  him,  is  not  regard- 
ed as  matter  proper  to  form  the  basis  of 
consequential  damages.  The  doctrine  Is 
enunciated  In  Indianapolis  &  St  L.  B.  Co. 
T.  Stables.  62  Dl.  31S.  320,  in  the  following 
language:  "It  Is  the  mind  that  either  feels 
or  takes  cognizance  of  physical  pain,  and 
hence  there  is  mental  anguish  or  suffering 
inseparable  from  bodily  injury,  unless  the 
mind  Is  overpowered  and  consciousness  is 
destroyed.  The  mental  anguish  which  would 
not  be  proper  to  be  considered  Is  where  it  is 
not  connected  with  the  bodily  Injury,  but 
was  caused  by  some  mental  conception  not 
arising  from  the  physical  injury."  So,  an- 
guish of  the  mind,  wholly  sentimejital,  aris- 
ing from  the  contemplation  of  a  dlsflgure- 
ment  of  the  person,  cannot  be  considered  for 
the  purpose  of  swelling  the  damage.  The 
reason  for  the  rale  is  forcibly  stated  in  Chi- 
cago, B.  &  Q.  B.  Co.  V.  Hlnes,  46  Ul.  App. 
299,  as  follows:  "The  law  regards  sup- 
posed injuries  to  sentimental  feelings  of  this 
character  as  too  remote  and  q»eculative  to 
alkiw  It  as  an  element  of  damages  in  cases 
where  no  malice  exists."  Of  like  character 
la  Augusta,  etc,  B.  Co.  v.  Randall,  85  Oa. 
297,  11  S.  EL  706;  Glffen  v.  City  of  Lewlston, 
e  Idaho,  281,  65  Pac.  645,  96  Am.  St  Bep. 
280;  and  Chicago,  R,  I.  4  P.  R.  Co.  v.  Caul- 
field,  63  Fed.  396, 11  a  O.  A.  552.  The  same 
principle  was  controlling  In  Planters'  Oil  Co. 
T.  Mansell  (Tex.  Civ.  App.)  48  S.  W.  918, 
where  the  Injured  party  was  permitted  by 
the  trial  court  to  show,  over  objection,  that 
be  was  greatly  annoyed  and  sufrered  mental 
anguish  from  the  fact  that  the  month's  rent 
of  $6  on  liis  house  would  soon  be  due,  and 
that  he  had  Just  that  amount  with  which  to 
pay  it;  the  appellate  court  saying:  "The 
mental  anguish  which  the  appellee  experi- 
enced on  account  of  the  fact  that  his  house 
rent  would  soon  be  due,  which  he  would  be 
unable  to  meet,  and  which  (such  is  the  Im- 
plication)  would  result  to  the  inconvenience 
or  suffertng  of  bis  family,  does  not  naturally 
result  from  the  Injury."  So  It  was  also  said 
In  Linn  v.  Duquesne  Borough,  204  Pa.  561, 
54  Atl.  841,  93  Am.  St  Rep.  800:  "Mental 
suffering  tias  not  generally  been  recognized 
as  an  element  of  damages  for  which  com- 
pensation can  be  allowed,  unless  It  is  direct- 
ly connected  with  a  physical  Injury,  or  Is 
the  direct  and  natural  result  of  a  wanton 
and  intentional  wrong.  Where  a  claim  Is 
for  mental  sufTerlng  that  grows  out  of  or  Is 
connected  with  a  physical  Injury*,  however 
slight  there  Is  some  basis  for  determining 
its  genuineness  and  the  extent  to  which  It 
affects  the  claimant.  But  as  the  basis  of 
an  Independent  action,  mental  suffering  pre- 
sents no  features  by  which  a  court  or  jury 
can  determine  either  its  olstenoe  or  its  ex- 


tent, and  claims  founded  on  it  have  gener- 
ally been  regarded  as  too  uncertain  and  spec- 
ulative for  consideration."  In  this  case  the 
Instruction  on  the  measure  of  damages  per- 
mitted the  Jury  to  consider.  In  addition  to 
the  physical  and  mental  suffering  caused  by 
the  Injury,  and  the  permanent  disability 
arising  from  it  the  humiliation  and  regret 
that  plaintiff  might  thereafter  feel  because 
of  her  Inability  to  attend  to  her  household 
duties,  and  to  perform  the  services  for  her 
husband  that  she  had  been  wont  to  perform, 
and  there  was  a  reversal  on  account  of  it 
Again,  In  Ballroad  Co.  v.  Chance,  67  Kan. 
41,  45  Pac.  62,  It  was  said,  which  language 
Indicates  the  state  of  the  case,  also:  "The 
court  erred  in  refusing  to  strike  out  the  tes- 
timony to  the  effect  tliat  Finnegan  was 
troubled  by  the  sickness  and  confinement  of 
his  wife,  and  the  fear  that  he  would  leave 
her  and  the  child  In  a  dependent  and  lielp- 
less  condition.  Under  the  decisions  of  this 
court  a  recovery  may  be  had  for  mental 
suffering  or  anguish  of  mind  resulting  from 
ptiyslcal  pain  and  suffering  endured  by  the 
Injured  party;  but  It  is  improper  to  admit 
evidence  as  to  mental  suffering  on  account 
of  the  circumstances  or  condition  of  oth- 
ers." A  like  ruling  was  made  in  Bailway  r. 
Douglass,  ^  Tex.  694,  7  8.  W.  77,  upon  a 
similar  state  of  facts  as  aiH>ears  in  this  last 
case.  See,  also.  City  of  Parsons  v.  Lindsay, 
26  Kan.  426. 

Now,  in  regard  to  the  matter  which  It  was 
sought  to  have  withdrawn  from  the  Jury, 
there  are  two  features  involved:  First  the 
witness  Bays,  in  effect  that  he  suffered  a  good 
deal  of  distress  by  realizing  his  condition  that 
he  was  not  able  to  work.  This  related  to  his 
mental  suffering,  as  he  was  asked  about  that 
but  It  was  not  such  as  would  naturally  re- 
sult from  his  physical  inflictlott.  It  arose  by 
reason  of  the  consideration  or  mental  deduc* 
tion  that  his  Infliction  rendered  him  unable 
to  work — a  cause  arising  independently  of 
the  Injury  sustained.  The  fact  that  he  was 
rendered  incapable  of  pursuing  his  labors 
was  a  condition  entirely  Intimate  for  swell- 
ing the  damages,  but  his  meditation  upon  that 
fact  and  the  mental  distress  and  anguish 
produced  from  such  meditation,  would  be 
wholly  aside  from  and  Independent  of  any 
suffering  caused  by  the  accident  or  the  phys- 
ical infliction  received:  and,  as  the  author^ 
Ities  say,  it  la  too  remote,  speculative,  and 
uncertain  upon  which  to  base  an  estimate  of 
damages. 

The  other  feature  consists  tn  the  distress 
that  It  caused  him  wh^  he  thought  of  his 
little  girl  and  how  he  was  going  to  support 
and  educate  her,  and  It  needs  no  further  re- 
mark to  show  that  this  la  extraneous  of  any 
distress  of  mind  arising  from  the  injuries  re- 
ceived. So  we  conclude  that  the  trial  court 
erred  In  not  withdrawing  the  witness'  an- 
swer from  the  conalderation  of  the  Jury. 

We  are  of  the  opinion,  also,  that  It  was  er- 
ror to  permit  an  examination  a»  to  the  Uaa- 
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!Iy  of  the  plaintiff.  It  coald  not  enliance 
his  damages  In  the  least  that  be  had  a  little 
girl  of  13  years  to  support,  and  the  only  tend- 
ency of  snch  evidence  wottld  be  to  appeal  to 
the  sympathies  of  the  jury  In  behalf  of  the 
plaintiff,  and  could  not  prove  otherwise  than 
prejudicial  to  the  defendant  Louisville  &  N. 
R.  Co.  V.  BInlon,  107  Ala.  645,  18  South.  75 ; 
Quincy  Horse  R.  Co.  v.  Omer,  101  III.  App. 
155;  Mahaney  v.  St.  Lonls,  eta,  H,  Co.,  108 
Mo.  191.  18  S.'W.  895;  Sesler  v.  Rolfe  CoaJ 
Co.,  51  W.  Va.  318,  41  S.  E.  216;  Kreuzlger 
V.  Chicago  &  N.  W.  R.  Co.,  78  Wis.  162.  40 
N.  W.  637;  Louisville  &  N.  R.  Co.  v.  Col- 
linsworth  (Fla.)  83  South.  513;  Ft  Worth 
Ironworks  v.  Stokes  (Tex.  Civ.  App.)  76  S.  W. 
231;  Baltimore  &  Ohio  R.  Co.  v.  Camp,  81 
Fed.  906,  26  C.  C.  A.  626;  Pennsylvania  Co. 
V.  Roy,  102  U.  S.  451,  26  L.  Ed.  141.  While, 
if  this  latter  error  stood  alone,  we  might  be 
inclined,  in  the  light  of  the  circumstance  that 
the  court  refused  to  allow  the  inquiry  to  pro- 
ceed as  to  whether  the  girl  was  d^)endent 
upon  him  for  support,  to  view  It  as  harmless ; 
but,  when  considered  in  connection  with  the 
error  Just  discussed,  It  might  have  been  that 
the  Jury  was  unduly  Influenced  by  It,  and 
hence  for  these  two  errors  the  Judgment  of 
the  circuit  court  must  be  reversed. 

Plaintiff's  counsel  insists,  however,  that, 
as  the  instruction  of  the  court  touching  the 
question  of  damages  was  unexceptionable,  the 
Jury  could  not  well  have  been  misled  by  the 
testimony  complained  of,  and  therefore  that 
the  error  in  admitting  it,  If  error  at  all,  was 
harmless ;  but  the  court  having  been  especial- 
ly requested  to  withdraw  the  objectionable 
matter,  its  refusal  must  have  impressed  the 
Jury  that  it  was  proper  for  their  considera- 
tion, and,  being  deemed  proper  when  it  was 
not,  we  must  assume  that  they  allowed  it  to 
have  some  weight  in  their  deliberations. 

It  is  further  Insisted  that  the  court  erred 
Id  admitting  certain  photographs  taken  of  the 
sceae  of  the  wreck  the  next  morning  after 
the  coIUslon  occurred.  The  wrecker  had  been 
at  work  clearing  up  the  track,  and  the  con- 
ditions were  somewhat  (Gauged  from  those 
which  obtained  when  the  coUisioa  took  place, 
and  it  is  objected  for  this  reason  that  the 
photographs  were  not  admls8lbl&  They  were 
lntrodi»»d  In  evldoioe  for  the  purpose  of 
showing  the 'great  force  of  the  collision  or 
Impact  resulting  from  the  coming  t<4;ether  of 
the  trains,  and,  while  they  were  not  taken  at 
the  exact  time,  the  conditicma  had  not  so  ma- 
terially changed  as  to  render  them  Incompe- 
tent as  evidence  for  the  purpose.  Tbe  sttus' 
tlon  could  not  be  so  well  demonstrated  or  ex> 
plained  as  It  oonld  be  by  the  nse  of  the  pho- 
tographs, and  we  think  they  were  not  Im- 
properly introduced.  Dederlchs  t.  Salt  Lake 
Olty  B.  Co.,  14  Utah.  187.  46  Fac  666,  85  L. 
B.  A.  802:  Baxter  t.  Chicago  ft  N.  W.  R. 
Co..  104  Wis.  807,  80  N.  W.  844. 

Anotber  qnestion  is  raised  toachlng  the 
basis  of  plaintiff's  recovery — ^whether  it 
should  be  for  the  injury  alleged  to  hare  been 
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snstelned,  or  whether,  falling  In  that,  plain- 
tiff could  recover  for  an  aggravation  of  a  dis- 
ability arising  from  a  previous  Injury.  We 
will  indicate  our  view  without  an  extended 
discussion  of  the  subject  The  plaintiff 
should  be  conflned  to  the  Injuries  alleged  for 
his  damages.  He  may  have  received  pre- 
vious Injuries.  For  these  he  cannot  recover 
in  this  action,  and,  if  the  Injuries  now  sus- 
tained are  a  mere  aggravation  of  those  pre- 
,  viously  received,  he  cannot  reoover  therefor, 
because  he  has  not  so  alleged  In  his  com- 
plaint That  would  be  a  different  cause  of 
action  from  that  whlrti  he  has  now  preferred. 
But  If  the  Injuries  of  which  he  complains  are 
the  direct  result  of  the  collision,  thai  he  may 
recover,  notwithstanding  It  may  have  a^ra- 
vated  some  former  Infirmity,  provided  snch 
former  infirmity  Is  not  the  same  as  that  of 
which  he  complains;  that  is  to  say,  having 
alleged  that  the  Injuries  received  were  bruis- 
es on  the  leg  and  a  wrench  of  the  back  and 
spine,  producing  severe  contusions  of  the 
muscles  and  nerves,  etc.,  he  cannot  recover 
for  lumbago  or  rheumatism  previously  con- 
tracted or  produced  by  other  Injuries  receiv- 
ed, or  for  an  aggravation  thereof  produced 
the  preset  accident,  but  must  recover  upoa 
the  strength  of  his  own  allegations.  Wilkin- 
son V.  Detroit  Steel  ft  8.  Works,  73  Mich. 
405,  41  N.  W.  490.  The  subject  seems  to  have 
been  fairly  covered  by  proper  instructions  to 
the  charge.  It  was  not  error,  therefore,  to 
refuse  defendant's  requested  Instructions  Nos. 
2  and  8  in  tbe  record.  We  ere  not  saying  by 
this  that  such  requested  Instructions  were 
correct  or  otherwise  proper,  but  that,  under 
the  present  state  of  the  record,  th^  were 
a  superfluity  In  any  aspect  in  wUdi  thej  nuiy 
be  considered. 

Another  Instruction  given  is  as  follows: 
"The  court  instructs  yon,  as  a  matter  of  law. 
that  If  there  Is  a  failure  of  the  common  car- 
Tler  of  passengers  to  exercise  all  the  care  and 
diligence  that  is  reasonably  practicable  in 
keeping  its  passenger  trains  and  ai^liances 
In  a  safe  condition,  then  the  duty  of  the  car- 
rier is  not  fulfilled,  and  It  is  liable  for  an; 
injury  or  damage  of  whleb  such  neglect  Is 
the  approximate  cause,  provided  the  person 
Injured  is  himself  using  reasonable  care  and 
caution  to  avoid  such  iBjories."  The  d^end- 
ant  complains  of  this  because  the  only  neg- 
ligence alleged  in  the  complaint  for  whtdi  re- 
covery Is  sought  Is  touching  the  <4)eratl<Hi 
and  management  by  tbe  def^dant  of  Its  pas- 
wnger  and  freight  trains,  and  ttiat  the  duty 
of  the  company  to  exercise  care  and  dillgenN 
to  keep  Its  passenger  trains  and  appliances  to 
a  safe  condition  was  not  InvtolTed.  Plaia- 
tlff  must  recover,  If  at  all.  tor  the  negllgoice 
stated  in  his  canse  of  action,  and  will  not 
be  permitted  to  all^  n^lgence  In  one  re- 
spect and  to  reoorer  for  mKb.  as  tbe  com- 
pany m^t  have  been  gnllty  of  in  anoOier. 
Any  other  mle  would  lead  to  IntennlnaW' 
surprises  and  craseqaoit  injustice.  It  is 
plain  that  the  Ingtmctloa  permitted  a  reeor- 
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err  tor  u^Iigsnc*  not  alleged,  and  was  there- 
fore error. 

Many  other  errors  are  assigned,  but,  as  the 
questions  Involved  may  not  arise  at  another 
trial.  It  is  unnecessary  to  discuss  them  now. 
At  the  close  of  the  trial,  however,  defendant 
asked  for  a  directed  verdict  In  Its  fa^-or  on 
the  ground  that  plaintiff  had  failed  to  coq- 
oect  big  condition  at  the  time  of  the  trial 
w]th  the  alleged  collision  as  the  cause  of 
such  condition.  Without  reviewing  the  testi- 
mony, suffice  it  to  say  tliat  it  was  ample 
upon  tills  subject  as  indicated  by  such  as  has 
been  noted,  to  carry  the  case  to  the  jury, 
and  a  directed  verdtct  would  have  been  Inj- 

The  judgment  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded  for  such 
other  proceedings  as  may  seem  propo:,  not 
Inoonsiatent  with  this  opinion. 


8TATB  T.  BOGOWAT. 
(Soprans  Ooort  of  Oregon.   Dae.  19,  1904.) 

ABaON—CONFTSSIOITS— PROOF  OF    CORPTTS  DE- 
LICTI—LIMITI  NO  ABOUMBNT  OF  COUnSEI» 

1.  The  determination  of  the  court  on  a  crim- 
inal trial  that  a  confessSon  of  defendant  was 
obtained  from  defendant,  free  from  the  influeoce 
of  hope  or  fear  exorcised  by  a  third  person, 
will  not  be  disturbed  on  review  Uttlesa  there  la 
clear  and  manifest  error. 

2.  On  a  prosecution  for  arson,  where  the 
baildinff  described  in  the  indictment  is  conceded 
to  have  been  burned,  and  there  is  some  evidence 
that  it  was  of  incendiary  origin,  the  corpus 
delicti  IB  sufficiently  shown  to  render  defendant's 
confession  admissible. 

3.  The  exercise  of  ^scretlon  by  the  trial 
court  in  limiting  flie  argument  of  counsel  in  a 
criminal  case  to  one  hour  on  each  side  will  not 
be  disturbed  on  review  unless  clearly  erroneous. 

Appeal  from  Olrcult  Court,  Linn  County ; 
George  H.  Burnett,  Judge: 

Oscar  Rogoway  was  convicted  df  arson, 
and  appeals.  Affirmed. 

H.  H.  Hewitt  and  J.  J.  Whitney,  for  appel- 
lant A.  M.  Crawford,  Atty.  Gen.,  and  0.  L. 
McNaiy,  for  the  State. 

BBAN,  X  The  defendant  was  convicted 
of  the  crime  of  arson  by  burning  a  building 
In  the  town  of  Leltanon  occupied  In  part  by 
his  mother  as  a  storeroom.  From  a  Judgmait 
sentencing  him  to  the  penitentiary,  he  ap* 
peals.  The  fire  occurred  on  Sunday  night  or 
Motiday  morning,  about  12  or  1  o'clock.  The 
building  destroyed  was  a  two-atory  atmc- 
ture.  There  were  three  main  rooms  on  the  [ 
first  floor,  two  of  which  were  occupied  by 
Jennings  Bros,  for  saloon  purpose,  and  the 
other  by  defendant's  mother  as  a  dry  goods 
store.  Bu3c  of  the  saloon  was  a  small  card- 
room  used  by  the  Jennings  Bros.  In  connec- 
tion with  their  saloon,  se^urated  by  a  wood^ 
partition  from  that  part  of  the  building  occu- 
pied by  defendant's  mother  as  a  storeroom. 
Back  of  the  storeroom,  and  adjoining  the 
cardroom,  was  a  smdU  room  occupied  by  the 


defendant  and  his  brother-in-law  as  a  sleep- 
ing room  and  for  storing  boxes  and  the  like. 
Defendant's  mother  had  been  In  business 
about  six  weeks  at  the  time  of  the  flr&  She 
did  not  reside  at  Lebanon,  but  the  store  had 
been  in  charge  of  a  son-in-law  of  hers  by  the 
name  of  Gross.  The  stock  of  goods  consist- 
ed, according  to  the  testimooy  of  the  state, 
principally  of  shopworn  and  secondhand  arti- 
cles, that  at  the  time  of  the  Are  were  not 
worth  to  exceed  $200,  while  it  was  Insured 
for  $500,  and  a  previous  policy  for  $600  had 
been  canceled  by  the  Insurance  company. 
About  three  weeks  before  the  fire  the  de- 
fendant came  from  San  Francisco  to  Lebanon 
to  assist  Gross  In  the  store.  After  his  arrival 
It  was  their  usual  practice,'  as  it  had  been 
Gross'  before,  to  drive  over  to  Albany  after 
the  week's  business  was  over  on  Saturday 
night,  and  remain  until  Monday  morning. 
On  the  day  before  the  fire,  boweva,  for  some 
reason  unexplained.  Gross  went  to  Albany 
as  usual,  but  the  defendant  remained  in  Leb- 
anon. During  Sunday  he  was  back  and  forUi 
between  the  place  of  business  of  a  Mr.  Tur- 
ner, near  by,  and  his  mother's  store,  and  Tur- 
ner says  he  noticed  he  was  "a  little  fidgety." 
He  was  last  seen  in  Turner's  store  some  time 
between  9  and  11  o'clock  Sunday  night. 
About  12  o'clock,  or  a  little  after,  he  rushed 
out  Into  the  street;  partly  dressed,  and  gave 
the  alarm  of  fire.  The  evidence  of  parties 
who  were  early  at  the  fire  tends  to  show  that 
It  originated  in  that  part  of  the  building  oc- 
cupied by  defendant's  mother,  and  In  the 
room  occupied  by  him  as  a  sleeping  room. 
The  defendant  assisted  in  the  endeavor  to 
extinguish  the  fire  as  long  as  his  services 
were  of  any  use,  and  then  engaged  a  room'at 
a  hotel  and  went  to  bed.  About  4  or  5 
o'clock  in  the  morning  he  was  aroused  from 
bis  sleep,  as  he  testifies,  by  two  persona,  one 
of  whom  he  recognized  as  a  "twenty-one" 
dealer  at  Jennings  Bros,  saloon,  and  told 
that  he  was  wanted  at  the  telephone  office. 
He  immediately  got  up,  dressed,  and  went 
to  the  office,  but  It  was  locked.  As  to  what 
occurred  afterward  and  the  clrcruustances 
surrounding  the  alleged  confession  are  thus 
detailed  by  the  parties  present:  Andy  Jen- 
nings says  that,  about  4  or  S  o'clock  on  the 
morning  after  the  fire.  "Me  and  my  brother 
was  standing  In  front  of  the  8t  Charles  Ho- 
teL  We  was  standing  there  talking,  won- 
dering what  we  would  do  In  the  morning; 
watohlng  our  goods.  We  were  standing  there 
talking,  and  I  looked  down  and  see  Rogoway 
I  come  out  of  the  door  of  the  St  Charles,  and 
I  said.  'There  goes  that  Rogoway  now.'  He 
went  down  toward  the  phone  office^  My 
brother  said,  *I  believe  I'll  go  down  and  see 
where  he  Is  going,'  I  said.  'Yes.'  At  that 
time  I  was  on  crutches.  I  could  not  walk  as 
fast  as  he  could.  By  the  time  I  got  down, 
Bogoway  was  coming  out  of  the  phone  office 
door.  My  brother  met  him.  I  don't  know 
what  was  said.  My  brother  got  there  before 
I  did.  •  *  •  Just  at  that  time  Mr.  Irwin 


Digitized  by 


U88 


78  PACIFIC 


BBPOIITBB. 


(Or. 


—  And  I  wonld  not  be  ■are  whether  Mr.  Ir- 
win and  Elklns  came  together.  They  came 
down  the  street,  and  my  brother  said.  *Bogo- 
way,  come  walk  down  the  street  I  would 
like  to  talk  to  yon.*  He  said, 'AH  right,  boys.' 
My  broOier  tonu  around  to  the  other  boys 
and  said,  'B<qrB,  come  walk  down  with  na.* 
We  all  atxudk  ont  down  the  street,  starting 
from  the  phone  office.  •  •  •  Down  to 
Lamberson's  comer.  •  •  *  My  brother 
done  the  talking  to  him.  He  says,  'Mr.  Hogo- 
way,  what  do  yon  know  about  the  fire?*  He 
says,  'Boys,  I  don't  know  anything  aboat  It* 
My  brother  says  to  him,  *Yon  needn't  talk 
that  way.  I  know  better.  We  tre  satisfied 
that  you  know  all  about  It  and  every  one  In 
town  does,  and  ^ou  might  Just  as  well  go 
ahead  snd  tell  what  you  know  about  this.' 
He  stood  there  quite  a  bit  with  his  head 
down.  My  brother  k^t  on  talking  In  tiiat 
manner.  Pretty  soon  he  said,  'B<^  I  did  do 
that' "  Mr.  Irwin  says:  That  about  4  or  B 
o'clock  in  the  morning  after  the  fire  he  was 
standing  In  front  of  the  St  Charles  Hotel, 
and  that  he  saw  the  defendant  coming  down 
the  street  That  Mr.  Andy  Jennings  came 
along  aboDt  titiat  time,  and  Mr.  Luke  Jennings 
was  there,  and  Andy  said,  '*  *Better  go  down 
and  see  what  he  has  to  say.'  So  we  went 
down.  Luke  was  standing  there  in  front  of 
the  telephoiM  office,  and  Andy  and  Mr..  Elk- 
lns," and  that  LniM  Jennings  asked  him  to 
st^  down  fnmi  the  door,  and  he  refused  to 
come  at  first  but  then  walked  dowuv  and 
"Jennings  asked  us  to  come  along  and  hear 
what  was  said."  That  no  oonversatlon  was 
held  while  going  from  the  telephone  office  to 
Lamberson's  corner.  Jennings  asked  Bogo- 
way  what  Iw.luiew  about  the  fire,  and  he 
said  he  did  not  know  anything;  and  Jennings 
told  him  that  he  and  everybody  In  town  knew 
that  he  burned  the  store,  and  Bc^way  finally 
said,  "Well.  I  burned  it'^  "We  asked  him 
If  he  used  oil,  and  he  said  he  didn't;  housed 
paper.  Asked  him  why  he  burned  It  Be 
said,  'For  Mr.  Gross.'  Asked  him  what  he 
burned  It  tax.  Be  said,  *Vm  the  Insurance.' 
AAed  him  what  he  got  out  of  It  Be  said 
he  didn't  know."  Blklns.  says:  That  about 
4  or  6  o'clock  In  the  morning  he,  In  company 
with  a  man  by  the  name  of  Lutz,  started  to 
go  home,  and  just  then  he  saw  Rosoway  go 
by.  That  Irwin  was  there,  and  he  said. 
"Let's  go  down  and  see  where  he  Is  going." 
That  when  he  and  the  others  came  there, 
Luke  Jennings  says  to  the  defendant  "Come 
down  here.  I  want  to  see  you;"  and  Andy 
says,  '^fs  go  down,  boys,  and  see  what  he 
has  to  say."  That  after  they  got  around 
Lamberson's  comer,  Luke  says,  "Tell  us 
what  you  know  about  this  fire.'  and  he  kind 
of  hung  his  bead.  He  says.  Tell  us  what  you 
know  about  this  fire.'  He  said  he  didn't 
know  anything.  He  said,  *We  know  you  do, 
and  everybody  else  does.  Ton  might  Just  as 
well  say  you  did  this.  We  know  It'  He 
hung  hta  head  a  bit  and  after  a  little  he  said 
he  did  it"  That  Jennings  then  asked  him  If 


he  would  tell  the  same  story  to  the  recorder, 
and  he  said  that  he  would.  That  tile  defend- 
ant was  then  taken  to  the  reeordw's  ctStee, 
where  be  made  the  same  statonent  In  the 
presence  of  tiie  recorder  and  dty  marshal* 
and  was  by  the  recorder  committed  to  JalL 

Bach  of  theee  witnesses  testlfles  tibat  there 
was  no  force  or  threats  used  to  extort  the 
statement  or  confession  from  the  defendant 
and  no  Inducement  was  held  out  but  tiiat  it 
was  a  voluntary  act  on  his  part  Th«e  Is 
testimony,  not  necessary  to  particularize,  on 
behalf  of  the  defendant  tending  to  show 
that  the  crafesslon  was  ertorted  from  him 
In  pursuance  of  a  previously  conceived  plan 
of  the  Jennings  brothers,  Irwin,  and  Blkina, 
and  perhaps  other  parties;  but  the  effect 
of  this  testimony,  so  far  as  the  competency 
of  the  confession  is  conconed,  was  to  con- 
tradict tile  evidence  of  the  state  *«w"^^"g  to 
show  tiiat  such  confession  was  a  voluntary 
act,  and  was  therefore  fin  the  consMeratfam 
of  the  trial  court  in  determining  whether 
maeh  confessions  should  be  admitted  In  evl* 
dence.  It  Is  the  settled  law  In  this  state 
that  when,  upon  a  trial  of  a  criminal  eana^  a 
confession  of  the  defendant  la  offered  in 
evidence^  It  becomes  nec^isary  for  the  trial 
court  to  ascwtain  and  determine  prelim- 
inary to  its  admission,  whether  the  confes- 
sion Is  competent  and  ira«  obtained  from 
the  defendant  free  from  the  hiflneuce  ot 
hope  or  fear  exercised  by  a  third  person 
over  the  prisoner's  mind.  State  t.  Moran. 
16  Or.  202,  14  Pac  410.  Thla  is  an  Inquiry 
addressed  to  the  court  and  Its  determina- 
tion thereof  vrill  not  be  disturbed  on  an  ap- 
peal unless  then  Is  dear  and  manifest  er- 
ror. "Whether  the  confession  of  the  pris- 
oner  was  viriuntary  <w  not"  says  the  So- 
preme  Ooort  of  New  Hampshire  In  State  v. 
Squires.  48  N.  H.  S64,  wrooeonsly  dted  as 
48  CaL  in  the  Moran  ciu^  "Is  purely  a  qnes- 
tlon  of  fact— as  much  so  as  the  question 
whether  a  witness  off  wed  to  testify  waa  In- 
tensted  or  not  or  whether  a  witness  was 
qualified  to  testify  as  an  eq^ert  or  whether 
the  loss  of  a  paper  has  been  shown,  so  as 
to  allow  the  Introduction  of  secondary  evi- 
dence of  Its  contents.  In  this  and  the  Uke 
cases  the  Judge  who  tries  the  cause  must 
decide,  although  In  som^  instances  he  may 
submit  the  question  of  fiict  to  the  Jmy.  In 
elthw  case,  whether  the  dedsUm  be  by  the 
Judge  alone,  or  it  be  also  passed  upon  by 
the  Jury,  no  exception  lies,  so  far  as  the 
question  Is  one  of  fact'*  And  again.  In 
Fife  et  al.  v.  Commonwealth,  20  Pa.  428, 
487.  Mr.  Ohltf  Justice  Lewis  says:  *9ut 
the  prlndple  Is  well  settled  that  where  the 
admissibility  of  evidence  depends  npon,  a 
preliminary  question  of  fact  to  be  tried  by 
the  court.  Its  dedslon  is  not  to  be  reversed 
unless  In  a  case  of  clear  and  manifest  er- 
ror. The  court  that  sees  and  bears  the  wit- 
nesses must  be  presumed  to  have  better 
means  of  Judging,  on  a  question  of  fact 
than  the  appellate  tribunal,  where  the  wit- 
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nessM  are  ueltber  seen  nor  beard,  and 
where  It  often  happens  that  their  testimony 
Is  very  imperfectly  reported."  Now,  In  this 
case  the  evidence  for  the  state  tended  lo 
■bow  that  the  alleKed  confeeslon  of  the  de- 
fendant was  voltintarlly  made;  and,  while 
this  evidence  Is  controverted  and  contradict- 
ed, there  is  not  sufficient  in  the  record  to 
justify  this  court  in  saying  that  the  trial 
court  erred  in  holding  that  the  confession 
was  competent  and.  admissible  as  testimony. 
The  admissibility  of  the  testimony  was  for 
the  court,  and  its  credibility  and  weight 
were  for  the  Jury,  and  were  property  snb- 
mi  tied  to  them. 

It  la  also  argued  that  there  was  no  suffl- 
dent  proof  of  the  corpus  delicti  to  entitle 
snch  confession  to  admission  in  evidence. 
"The  corpus  delicti  Is  made  up,  •  * 
says  Mr.  Best,  "of  two  things:  First,  cer- 
tain facts  forming  Its  basis;  and,  secondly, 
the  existence  of  criminal  agency  as  the 
cause  of  them."  Best,  Bv.  (Ed.  1883)  1 
442.  See,  also,  7  Am.  &  Eng.  Enc.  Law 
<2d  Ed.)  861;  6  Am.  ft  Eng.  Bnc.  Law  (2d 
Ed.)  582,  "Confessions,"  and  nnmerous  cases 
cited  in  the  notes.  Where  the  fact  forming 
the  basis  of  the  corpus  delicti  is  proven  or 
admitted,  the  criminal  agency  may  be  shown 
by  circumstantial  evidence;  and  In  this  con- 
nection a  distinction  is  to  be  made  between 
tbe  evidence  which  would  Justify  a  convic- 
tion, and  that  degree  of  proof  of  criminal 
agency  necessary  to  let  in  evidence  of  the 
confessions  or  admissions  of  the  defendant 
To  Justify  a  conviction,  of  course,  the  Jury 
must  be  satisfied  of  the  defendant's  guilt 
beyond  a  reasonable  doubt,  and  of  every 
fact  necessary  to  constitute  the  offense; 
but  it  Is  not  necessary,  after  the  fact  form- 
ing the  basis  of  the  corpus  delicti  is  sliown, 
that  the  evidence  of  the  criminal  agency 
should  be  of  that  conclusive  character,  in 
order  to  Justify  the  admission  of  defendant's 
confession.  Mr.  Justice  Clifford,  in  United 
States  V.  Williams  and  Cox.  1  Cliff.  5,  Fed. 
Gas.  No.  16,707,  speaking  to  this  question, 
and  commenting  on  the  language  used  In 
Oreenleaf s  Evidence,  said:  "Considering 
tbe  language  employed  by  that  author,  It 
is  somewhat  doubtful  how  far  he  would 
carry  the  doctrine;  and,  If  It  is  to  tbe  ex- 
tent that  the  corpus  delicti  must  be  fully 
proved  independently  of  the  confession,  we 
are  not  prepared  to  adopt  It,  as  In  that  view 
the  admissloa  of  the  confession  would  be 
useless,  except  to  prove  tbe  agency  of  the 
accused,  and  would  operate  as  an  exclnsloa 
of  the  confession  for  any  other  purpose, 
whereas,  If  freely  and  voluntarily  made,  It 
is  clearly  admissible  as  evidence  in  sopport 
of  any  element  In  the  charge  to  which  it 
applies.  Full  proof  of  tbe  body  of  the  crime 
— the  corpus  delicti — independently  of  the 
confession  Is  not  required,  says  Nelson.  O. 
J.,  in  People  Badgley,  16  Wend.  50,  by 
any  of  the  eases,  and  in  many  of  them  slight 
corroborating  facta  were  held  sufflcient." 


Mr.  Justice  Paxson,  In  Gray  v.  Common- 
wealth, 101  Pa.  380,  47  Am.  Bep.  733.  says: 
"The  true  rule  in  snch  cases  Is  believed  to 
be  this:  When  the  commonwealth  has  giv- 
en sufflcient  evidence  of  the  corpus  delicti 
to  entitle  the  case  to  go  to  the  Jury,  it  Is 
competent  to  show  a  confession  made  by 
the  prisoner,  connecting  him  with  tbe 
crime."  Sam  v.  State,  83  Miss.  847,  was  a 
prosecution  for  arson,  and  the  objection  wa^ 
made  that  the  corpus  delicti  was  not  suffi- 
ciently proven  to  warrant  an  admission  of 
the  confessions  of  the  prisoner.  The  court 
said:  "The  main  fact  necessary  to  be  es- 
tablished as  the  basis  of  the  prosecution 
was  that  tbe  bouse  had  been  burned,  for 
without  that  there  could  be  no  guilt  In  any 
one.  After  proof  of  that  fact.  It  was  neces- 
sary to  prove  how  It  was  done,  and  by 
whom;  and  these  particulars  could  be  estab- 
lished by  any  evidence  which  was  competent 
in  law,  and  sufficient  In  its  force  to  satisfy 
the  mind.  The  rule  with  regard  to  proof 
of  the  corpus  delicti,  apart  from  the  mere 
confessions  of  the  accused,  proceeds  upon 
the  reason  that  the  general  fact,  without 
which  there  could  be  no  guilt  either  In  the 
accused  or  In  any  one  else,  must  be  es- 
tablished before  any  one  could  be  convicted 
of  the  perpetration  of  the  alleged  criminal 
act  which  caused  it,  as  in  cases  of  homicide 
the  death  must  be  shown,  in  larceny  It 
must  be  proved  that  the  goods  were  lost  by 
the  owner,  and  In  arson  that  the  house  had 
been  burned,  for  otherwise  the  accused 
might  be  convicted  of  murder  when  the  per- 
son alleged  to  be  murdered  was  alive,  or  of 
larceny  when  the  owner  had  not  lost  the 
goods,  or  of  arson  when  the  house  was  not 
bnmed.  But  when  the  genmil  fact  is  prov- 
ed the  foundation  is  laid,  and  it  is  competent 
to  show  by  any  legal  and  sufficient  evi- 
dence how  and  by  whom  the  act  was  com- 
mitted, and  that  it  was  done  criminally." 

The  building  described  In  the  indictment 
Is  conceded  to  have  been  burned,  and  there 
were,  we  think,  sufficient  circumstances 
tending  to  show  that  It  was  of  Incendiary 
origin  to  Justify  the  admission  of  the  con- 
fessions of  the  defendant  The  goods  in  the 
building  belonged  to  his  mother;  they  were 
overlnsured;  he  remained  In  Lebanon  over 
the  Sunday  before  the  fire,  contrary  to  his 
usual  custom;  he  was  noticed  to  be  "fidge- 
ty" and  uneasy  the  day  betore  the  fire;  and 
after  the  lire  he  told  one  witness  that  the 
stovepipe  fell  down;  another,  that  after 
retiring  be  read  ^nd  smoked  for  a  time,  and 
then  laid-  his  cigar  on  the  table  by  his  bed, 
and  the  next  thing  he  knew  he  was  awaken- 
ed by  smoke  and  names;  thus  leaving  the 
inference  that  the  fire  may  have  originated 
from  the  lighted  cigar.  The  circumstances 
were  competent  as  tending  to  show  a  crim- 
inal agency,  and  -were  for  the  determination 
of  the  Jury. 

The  remaining  error  ts  based  on  the  ac- 
tion of  the  trial  court  In  llmitlxig  the  ar- 
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gament  of  counsel  on  either  side  to  one 
boar.  The  time  which  may  be  occupied  by 
connael  In  the  argument  of  a  cause  to  the 
jury  rests  In  the  sound  discretion  of  the  trial 
court,  and  the  appellate  court  will  not  In- 
terfere therewith  unless  there  was  an  er- 
roneous exercise  of  >ucb  discretion.  Hurst 
T.  Bumslde,  12  Or.  620^  8  Pac.  888;  2  Snc. 
PI.  &  Pr.  702;  12  Oyc.  668.  The  record  be- 
fore UB  does  not  disclose  any  abuse  of  dis- 
cretion. It  simply  states  that  at  the  close 
of  the  testimony  the  court  limited  the  time 
for  argument  to  the  jury  to  one  hour  on 
each  side,  to  wblch  ruling  the  defendant,  by 
bis  counsel,  then  and  there  excepted.  This 
Is  not  enough.  It  Is  true  that  all  the  tes- 
tlmoi^  Is  tn  the  record,  from  which  It 
would  seem  that  an  hour  on  each  side  was 
a  very  short  time  In  which  Intelligently  to 
present  the  case  to  the  Jury;  but  there  may 
have  been  ample  reasons  why  the  trial  court 
could  not,  under  the  circumstances  then  ex- 
isting and  the  buslnos  before  the  court,  per- 
mit a  longer  time. 

There  are  some  other  minor  points  In  the 
case,  bnt  none  of  them  are  worthy  of  com- 
ment. 

It  follows  from  these  Tlews  that  there 
was  no  error  In  the  record^  and  the  Judg- 
ment of  tne  court  below  mnst  be  affirmed. 


LEWIS  V,  BIRST  NAT.  BANK. 
(Supreme  Coort  of  Or^n.    Nov.  28,  1904.) 

TBIAL  BT  COUKI^nnDINQS— PLEDGE— WABS- 
HOCBE  BBCEIPTS  —  BANKBUFTC7  —  PBBFIB- 
ENCE  —  AVOIDANCE  —  ESTOPPEL  TO  CLAIM 
BECHBITT  —  PABOL  EVIDENCE  —  ENTEEING 
JUDGMENT. 

1.  The  court,  on  b  trial  without  a  Jury,  In  an 
action  by  one  claiming  to  be  the  assignee  of  a 
claim,  need  not  find  on  the  qoestion  of  assisn- 
ment,  it  having  found  facts  sopiiortiDg  Its 
Jud^ent  for  defendant,  thoagh  there  was  an 
assignment. 

2.  The  court,  by  finding  that  a  corporation  se- 
cured payment  of  ita  note  to  a  bank  oy  pledging 
warehouse  receipts  for  paper  with  an  agreement 
that,  if  the  note  was  not  paid  at  maturity,  the 
bank  might  sell  the  paper,  and  that,  It  not  hav- 
ing then  been  paid,  tne  bank  sold  the  paper,  im- 
plTedly  finds  that  the  paper  was  in  legal  effect 
delivered  to  the  bank;  B.  &  C  Comp.  I  4606, 
making  a  warehoose  receipt  n««otiab)e,  a  trans- 
fer of  which  la  accomplished  by  indorsement  of 
the  party  to  whom  it  is  issued,  and  an  aasign- 
raent  of  which  transfers  the  property  itself ;  and 
title  to  the  paper,  on  default  In  payment  of  the 
note,  veeting  ]n  the  bank,  which  entitled  it  to 
the  possession  thereof. 

3.  TTnder  Bankr.  Act  July  1,  1808.  c.  541,  1 
60b,  30  Stat.  562  [U.  8.  Oomp.  St.  1901,  p. 
8445],  providing  if  a  bankrupt  gives  a  prefer- 
ence within  fonr  months  Iwfore  the  petition  in 
bankruptcy,  and  the  person  receiving  it  have 
reasontmle  cause  to  believe  it  was  intended 
thereby  to  give  a  preference.  It  shall  be  void- 
able by  the  trustee,  the  trustee  alone  may  avoid 
it;  and  the  bankrupt  having  within  such  time 
pledged  a  warehouse  receipt  for  paper  to  a  bank 
as  security  for  a  note  for  money  then  iMrrowed. 
with  provision  that.  If  the  note  was  not  paid 
at  maturity,  the  bank  might  sell  the  paper,  and 
with  the  proceeds  discharge  audi  note,  and 
credit  the  surplus  on  prior  notes  of  the  bank- 


rupt to  the  bank,  and  the  trustee  having  sold 
ana  assigned  the  claim  for  the  8nrplus,'and  the 
assignee  having  sued  only  for  sach  excess — there 
is  no  diaaiBrmance,  bat  a  ratification,  of  the  act 
of  the  bankrupt;  so  that  the  question  of  the 
bank  having  cause  to  know  that  a  preference 
was  intended  is  Immaterial. 

4.  Where  a  bankrupt  pledged  a  warehouse  re- 
ceipt for  paper  as  security  for  a  note  of  $1,500, 
given  for  money  then  borrowed,  with  provision 
that  if  such  note  was  not  i>aid  at  maturity,  the 
pledgee  might  sell  the  paper,  and,  aftw  Batisfy- 
mg  such  note,  apply  the  surplua  proceeds  to 
prior  notes  for  $10,000,  the  pledgee,  by  filing  a 
claim  In  the  bankruptcy  proceedings  for  the 
$10,000,  wlthoat  giving  any  credit  thereon  for 
such  surtdus  proceeds,  is  not  estopped  to  claim 
the  same  as  security  when  sued  therefor ;  thore 
having  been  no  fraud,  the  pledgee  having  at  the 
time  of  filing  the  claim  received  no  money  from 
the  pledge,  and  the  pledese  having,  shortly  aft- 
er filing  his  claim,  withdrawn  it,  and  received 
nothing  from  the  banltrupt's  estate. 

5.  The  quoted  statement,  in  a  finding  of  fact, 
that  ~  when  a  creditor  of  a  bankrupt  filed  his 
claim,  partly  secured  by  a  pledge,  no  credit  was 
given  for  the  pledged  property*  because  at  that 
time  no  money  had  been  received  from  the  pledged 
property,  "tor  which  reason  [the  creditor]  is  not 
estopped  from  claiming  the  proceeds  thereafto* 
arising  from  the  sale  of  such  proper^,"  is 
tantamount  to  a  finding  ttiat  the  creditor  was 
not  guilty  of  fraud. 

6.  It  may  be  shown  by  parol  that  at  the  time 
a  warehouse  receipt  tor  papw  was  tdedged  to 
secure  a  loan  evidenced  by  a  note  of  $1,jO0  it 
was  agreed  that  the  surplus  proceeds  m>m  saie 
of  the  pledged  property,  after  payment  of  such 
note,  might  be  applied  on  prior  notes  of  the 
pledgor  held  by  the  pledgee. 

T.  Ttiere  is  no  error  in  entering  judgment  tlw 
day  after  the  findings  of  fact  are  filed,  where  no 
motion  for  new  trial  Is  pending. 

Appeal  from  Circuit  Court,  Uultnomah 
County ;  M.  a  Gewge,  Judge. 

Action  by  A.  T.  I«wia^  sobstltated  tax  3. 
Crane,  against  tiie  First  National  Bank. 
Judgment  for  defendant  Plaintiff  a^ipeals. 
Affirmed. 

This  Is  an  action  to  recover  money.  The 
oomphilnt  states  that  the  defendant,  tiie 
First  National  Bank  of  Portland,  and  the 
Oregon  Pulp  &  Paper  Company  are  ccffpora- 
tlons;  that  on  July  22,  1001,  a  petition  hav- 
ing been  filed  In  the  United  States  District 
Court  for  the  District  of  Or^on  intiying 
that  the  latter  corporation  might  be  ad- 
judged a  bankrupt,  a  decree  to  that  effect 
was  rendered  therein  August  19,  1901,  and 
n.  B.  Merges  duly  appointed  trustee;  that 
on  June  15,  1901,  the  Oregon  Pulp  &  Paper 
Company  sold  and  delivered  to  defendant  pa- 
per of  the  reasonable  value  of  $2,200,  wbldi 
amn  It  agreed  forthwith  to  pay,  but  bid 
paid  no  part  thereof  except  $1,500 ;  that  on 
Jtme  21, 1002,  the  trustee  in  bankruptcy,  fv 
a  valuable  consideration,  sold,  assigned,  and 
transferred  such  account  and  claim  to  plaln- 
tlfF.  no  part  of  whieh  bad  bem  paid — where- 
fore be  demands  the  sum  of  $700^  wlfli  In- 
terest thereon  from  Jnne  16,  1901.  The  an- 
swer denies  all  the  allegations  of  tbe  com- 
plaint except  the  existence  of  the  oorpora* 
tions,  and  that  the  Or^^  Pulp  ft  Paper 
Company  was  adjudged  a  bankmpt  Vor  a 
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ftuUi^  defense  it  KTcra  that  on  Jtine  14 
and  25. 1900,  the  Oregon  Pulp  &  Paper  Oom< 
paiay  executed  to  the  defendant  promissory 
notes  drawing  8  per  cent  Interest,  payable  In 
90  days  from  such  dates,  and  for  the  sums 
of  ¥7,000  and  $8,000,  re^>ectlTely ;  that  no 
payments  had  been  made  thereon  except  the 
interest*  on  each  t<a  nine  months  and  ttie 
sum  of  $410.01  on  account  of  the  prlnc^l; 
and  that  snch  notes  constitute  a  set-ott.  to 
the  claim  alleged  In  the  complaint  The  re- 
ply states,  In  effect  that  defendant  ought 
not  to  be  permitted  to  set  off  any  sum  al- 
leged to  be  duo  on  tin  two  notes  executed  to 
it  by  tbe  Oregon  Pulp  &  Paper  CJompany, 
for  that  at  the  time  tbey  were  given,  and 
long  prior  thereto,  the  maker  was  insolvent; 
"all  of  wblcb  the  defendant  had  reaaonable 
cause  to  believe  and  know  and  did  know"; 
that  with  Intent  to  gain  a  preference,  and 
with  knowledge  that  the  Oregon  Pulp  ft  Pa- 
per Cranpaoy  intended  to  give  It,  the  defoid- 
ant  took  from  such  company  a  mortgage,  to 
secnre  the  payment  of  the  two  promissory 
notes,  of  certain  real  and  prasonal  pnqicvty, 
wblch  secnrlty  was  given  with  intent  to  i«e- 
fer  the  defendant,  as  It  "bad  reasonable 
cause  to  believe  and  know  ai^  did  know" ; 
and  that  the  mortgagor  was  adjudged  a 
bankrupt  within  four  months  thereafter. 
For  a  second  reply  it  is  averred  that  de- 
fendant ot^ht  not  to  be  allowed  to  assort 
that  any  sum  due  on  Its  two  promissory 
notes  constltnte  a  set-off  against  plaintUTs 
claim,  tor  that  during  tbe  months  of  Jane 
and  July,  1901,  and  tm  a  long  time  prior 
thereto,  the  Oregon  Pulp  ft  Paper  Oompany 
was  Insolvent,  "all  of  which  the  defoidant 
at  all  of  said  times  bad  reasonable  cause 
to  believe  and  know  and  did  know,**  not- 
withstanding which  it  took  tnm  tbe  Ore- 
gon Pulp  ft  Paper  Company  the  goods  men- 
tioned in  the  complaint;  and  that  to  allow 
any  part  of  tbe  two  promissory  notes  to  be 
set  off  against  plaintiff's  claim  would  create 
a  preference  over  the  other  creditors  of  tbe 
bankrupt,  to  plaintUTs  damage.  For  a  third 
reply  it  Is  stated  that  the  defendant  ought 
not  to  be  heard  to  say  that  any  part  of  the 
sums  due  on  Ito  jtromissmy  notes  should  be 
set  oSt  againat  plaintiff's  claim,  tor  that  oa 
September  11,  1001,  the  defendant  appeared 
before  the  retene  in  bankmptcy,  and  proved 
Its  demands,  evidenced  by  such  promissory 
notes,  against  the  bankrapt  estate  of  tbe 
Oregon  Pulp  ft  Paper  Company,  and  claim- 
ed tbe  principal  sums  named  in  each  as  due, 
allowing  no  credits  on  account  thereof  ex- 
cept for  interest  thereby  Intentionally  cans* 
Ing  the  trustee  In  bankruptc;  and  the  plaln- 
tlfl  to  beUeve  that  it  had  no  just  right  to 
the  claim  sought  to  be  recovered  in  this 
action,  and  would  make  no  demand  there- 
tor;  all  of  which  was  to  Its  advantege  and 
to  plaintiff's  injury;  and  that  tbe  trustee, 
relying  there<Hi,  caused  the  claim  set  out  In 
the  complaint  to  be  listed  and  appraised, 
and  now  to  allow  a  wst-ctt  against  it  would 


be  to  plaintUTs  injury.  For  a  fourth  re- 
ply it  Is  alleged  that  defendant  ought  not  to 
be  authorized  to  set  off  any  part  of  the  sums 
due  on  Ite  notes  against  plaintiff's-  clatm,  tor 
that  on  July  21,  1901,  ^t  conmienced  a  suit 
in  the  circuit  court  of  the  state  of  Oregon 
for  Multnomah  county  to  collect  ite  two 
promissory  notes  and  to  tatet^ow  its  mort 
gage,  but  did  not  give  the  Oregon  Pulp  ft  Fa- 
par  Company  credit  on  account  of  -any  of  the 
paper  received,  thereby  Intentionally  leading 
the  trustee  In  bankruptcy  and  the  plaintiff 
to  believe  that  no  claim  would  be  made 
to  the  fund  of  the  bankrupt's  estate,  causing 
the  trustee  to  Inventory  the  claim  sued  on 
in  this  action,  and  plaintiff,  relying  on  sndi 
ccmduet  purchased  the  chose  In  action;  and 
that  if  the  plea  of  set-off  be  permitted,  plain- 
tiff win  sustein  damage  for  whidi  reasons 
the  defendant  Is,  and  of  right  ought  to  be. 
estopped  from  asserting  the  same  against 
his  demand.  The  cause  being  at  issue  was 
tried  without  tbe  Intervention  of  a  Jury,  tbe 
court  stating  the  conclusions  of  fact  and  of 
law  found,  and.  Judgment  baving  been  ren- 
dered thereon  dismissing  the  actltm,  .  plaintiff 
appeals., 

H.  B.  Nicholas,  for  appellant.  M.  W. 
Smith,  for  respondent 

MOORB,  a  J.  (after  stating  the  facts). 
The  only  question  presented  for  review  is 
whether  or  not  the  findings  support  tbe  Judg- 
ment The  first  three  findings  are  unimpor- 
tant, and  state,  In  effect  that  the  defendant 
the  First  National  Bank  of  PorUand,  Or., 
and  the  Or^on  Pulp  ft  Paper  Oompany  are 
cwporatlons  doing  business  within  this  state, 
and  that  on  August  19,  1901,  the  latter  com- 
pany was  duly  adjudged  a  bankrupt  in  pur- 
suance of  a  petitltm  innying  thertfor  filed 
July  22,  1901.  The  other  findings  of  fact 
are.  In  substance,  as  follows:  (4)  That  the 
Oregtm  Pulp  ft  Paper  Company  did  not  sell 
to  the  def<mdant  any  paper,  nor  did  the  lat- 
ter agree  to  pay  any  sum  therefor,  nor  la  any 
sum  due  from  it  to  plaintiff  on  account 
tiiereof.  (5)  That  the  Oregon  Pulp  ft  Paper 
Oompany  executed  to  the  defendant  the  two 
promissory  notes  described  in  the  answer,  on 
each  of  whidi  the  Interest  for  nine  months 
had  bera  paid  and  the  sum  of  $410.01  oa  ae- 
cotmt  of  principal.  <Q  That  on  June  20, 
1901,  the  Oregon  Pulp  &  Paper  C(»npany  se- 
cured from  defendant  a  loan  ot  $1,600,  giving 
Ite  note  therefor,  due  In  flO  days,  with  8  per 
cent  interest,  securing  the  paymrat  tboreof 
by  pledging  warehouse  receipts  of  manufac- 
tured paper,  it  being  agreed  that.  If  tills  note 
was  not  paid  at  maturity,  the  defendant  was 
authorized  to  sell  the  paper,  discharge  tbe 
debt  for  which  It  was  hypothecated,  and 
credit  the  surplus  on  tbe  notes  aggregating 
$10,000.  (7)  It  was  further  agreed  betweoi 
the  maker  and  the  payee  of  the  notes  for 
$7,000  and  $3,000,  respectively,  that  In  crai- 
stderatlon  of  the  loan  of  $1,600  the  Oregon 
Pulp  ft  Paper  Company  would  execute  to  de- 


Digitized  by 


W2  78  PACITIG 

fendant  a  second  mortgage  on  Its  property 
to  secure  the  payment  of  tbe  $10,000  Indebt- 
edness. (8)  That,  tbe  note  for  $1,600  not 
having  been  paid  at  maturity,  defendant  sold 
the  manufactured  paper,  realizing  therefor 
$1,955.67,  and,  after  deducting  all  expenses, 
applied  tbe  sum  of  $1,544.76  In  discharging 
such  note,  and  credited  the  remainder  of 
$410.01  on  the  other  notes.  (9)  That  tbe  pa- 
pw  company.  In  pursiiance  of  its  agreemrait, 
executed  to  d^endant  a  second  mortgage, 
but,  a  prior  Incnmbrance  having  exhausted 
all  the  property  hypothecated,  nothing  was 
realized  tberefrtnn.  (10)  That  on  June  20, 
1901,  when  the  note  for  $1,000  was  given  and 
tbe  second  mortgage  executed,  "defendant 
did  not  know,  or  have  reasonable  cause  to 
know,  that  tbe  said  Oregon  Palp  &  Paper 
Oompany  was  insolvent**  (11)  lliat  the  $1,- 
600  was  loaned  and  tbe  second  mortgage 
taken  In  gooi  faltb,  and  wlthoot  intent  to 
obtain  a  preference  over  tbe  other  creditors 
of  the  Oregon  Pulp  ft  Paper  Oompany.  (12) 
That  OQ  S^tember  11,  1901,  defendant  filed 
In  the  bankruptcy  proceedings  Instituted 
against  tbe  Oregon  Pulp  &  Paper  Company  a 
dalm  for  $10,000  and  Interest,  as  evidenced 
by  its  two  iwomlsscHry  notes,  but  no  credit 
was  given  for  the  manufactured  paper,  be- 
cause at  that  time  no  money  bad  been  re- 
ceived tterefor,  for  which  reason  the  defend- 
ant is  not  estopped  from  da^n'tng  the  pro- 
ceeds thereafter  arising  from  the  sale  of 
such  property.  (18)  That  on  July  6,  1901, 
defendant  commenced  a  suit  to  foreclose  its 
second  mortgage,  given  to  secure  tlie  notes 
amounting  to  $10,000,  and  in  tbe  complaint 
no  cteeat  was  all^^d  on  acconnt  of  such 
manufactured  paper,  because  at  that  time 
no  money  had  been  received  therefrom,  and 
that  any  omission  tn  tUs  respect  does  not  es- 
top the  defendant  from  claiming  the  pro- 
ceeds tbcreatter  arliMng  tnm  the  sale  of  the 
pn^ierty  pledged  to  it  The  court  having 
declined  plalntUTs  request  to  find  tliat  the 
manufiictored  paper  in  question  was  deliv- 
wed  to  defendant,  or  that  the  claim  sued  on 
was  assigned  to  him,  he  contends  that  these 
facts  v&n  material  to  the  issue,  and  that 
the  refusal  to  make  findings  thweon  consti- 
tutes itrvraslble  mror. 

When  a  court  tries  a  caiue  without  a  Jury, 
it  must  make  findings  of  fact  covering  all  tbe 
materia]  issues,  which,  wl^  entoed  in  the 
journal,  are  tentomount  to  special  verdicts, 
and  coiutltnte  the  foundation  of  tbe  judg- 
ment: but  in  tbe  absence  of  a  finding  on  a 
matter  essential  to  the  rl^t  of  action  or 
defense,  such  Judgment  must  fall  for  want 
of  support  Moody  t.  Richards,  29  Or.  282, 
45  Paa  777;  Daly  t.  lAtsen,  29  Or.  685.  46 
Pae.  148;  Bredlng  v.  Williams,  38  Or.  891, 
64  Paa  206;  Wright  v.  Bamp,  41  Or.  285,  68 
Paa  781.  Though  tbe  findings  required  to 
be  made  must  be  responsive  to  and  cover  all 
tbe  material  Issues  of  the  case,  tbe  court's 
toncluslon  on  a  part  of  them  may  be  such 
as  to  render  the'  others  unimportant,  and 
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findings  thereoa  superfluous.   Thus,  In  an 
action  of  ejectment,  the  court  having  found 
that  plalnUflF  was  never  tbe  owaex  nor  en- 
titled to  the  possession  of  the  demanded 
premises,  It  was  held  that  no  error  was  com- 
mitted In  falling  to  find  upon  the  issue  of 
the  statute  of  limitations.   Porter  v.  Wood- 
ward, 67  Cal.  535;  McC!ourtney  v.  Fbrttine. 
Id.  617.    In  Qulnn  v.  Anderson,  70  GaL  4^. 
11  Pac.  746,  which  was  a  suit  to  enjoin  the 
defendants  from  obatrnctlng  an  allied  high- 
way across  their  premises,  and  to  recover 
damages  resulting  from  prior  Interference 
with  trav^  thereon,  the  court  bavlog  found 
that  no  public  road  exisfM  as  alleged,  and 
that  tbe  locus  in  quo  belmiged  to  tbe  de- 
fendants. It  was  held  tbat  tbe  Issue  raised  to 
respect  to  tbe  question  of  damages  became 
Immaterial,  rendering  a  finding  tbereon  un- 
necessary.  So,  too,  in  DIefendiniE  v.  Hap- 
Uns,  96  OaL  843,  28  Pac.  285,  80  Pac.  64».  It 
was  ruled  tbat  a  judgment  toe  Oie  defendant 
for  costs,  basef  on  findings  In  bis  favor  In 
an  action  for  the  conversion  of  goods,  was 
not  rendered  emmeous  1^  Uie  absence  of  an 
express  finding  on  the  issues  ot  value  and 
damages.  Reason  maintains  tbe  rule  tbat 
when,  to  an  action  tried  wltibout  a  jury,  the 
court  finds  on  an  issue  that  ultimately  de- 
termines and  necessarily  supports  tbe  judg- 
meast  rendered,  other  Issues  In  the  ease  be- 
come immaterial,  and  a  failure  to  find  tbefe- 
oa  does  not  conatltnte  prejudicial  errw.  If 
the  plaintiff  had  recovered  to  tbe  action,  a 
finding  that  the  claim  sued  on  had  been 
traiuCrared  to  him  wouM  probably  have  beoi 
necessary  as  a  basis  foe  tbe  judgment :  but 
as  the  defoidant  prevailed.  It  la  wlu^ly  im- 
matolal  whether  or  not  the  alleged  assign- 
ment was  made  to  plaintiff. 

It  will  be  remembered  tiial  llie  court  finmd 
tbat  the  Oregon  Pulp  &  Paper  Company 
pledged  to  tbe  defendant  warehouse  receipts 
of  manufactured  papa*  as  security  tor  s  loan 
of  $1,500,  stipulating  that  If  default  was 
made  to  tiie  paymoit  of  tiie  note  eridoiclng 
tbat  sum,  tbe  defendant  was  authorized  to 
sell  tbe  paper,  discharge  the  obligation  tar 
wblcb  it  was  pledged,  and  credit  tbe  surplus 
on  the  $10,000  indebtedness;  and  that  the 
note  not  having  been  paid  at  maturity,  the 
defendant  to  pursuance  at  such  ngceemmt 
sold  the  paper.  The  stotuto  ot  this  state 
makes  a  warehouse  receipt  negotiable^  a 
transfer  of  which  Is  accomplished  by  in- 
dmement  of  the  psrty  to  whose  ot6ss  It  Is 
issued.  B.  ft  Cb  Gomp.  |  460&  Tbe  i»«p- 
erty  d^ixwlted  to  a  warehouse  is  represnted 
tbe  receipt  an  assignment  of  which  trans- 
fers ttie  property  Itself.  Anderson  v.  Port- 
land Flouring  Mills  Co.,  37  Or.  48S.  60  Pac. 
880,  60  L.  R.  A.  285,  82  Am.  St  Rep.  771: 
Adamson  v.  Frazler,  40  Or.  273,  66  ^c.  810. 
67  Pae.  800.  "A  delivery  of  tbe  receipt- 
says  Mr.  Justice  Lord  to  Solomon  v.  Btub- 
nell,  11  Or.  277,  8  Pac  877,  60  Am.  Rep.  473. 
"has  tbe  same  effect  to  transferring  Ihe  fitle 
to  the  property  as  the  delivery  of  tbe  prop- 
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ertj.**  Default  bftTlng  been  made  In  the 
payment  of  the  note  for  the  eecuri^  of 
which  the  warehouse  receipts  were  pledged, 
the  title  to  the  paper  upon  such  default  im- 
mediately vested  in  the  defendant,  w}ilch 
was  entitled  to  the  poasesslon  thereof;  and 
the  court,  baving  declared  that  the  property 
■was  sold  by  the  defendant,  thereby  Im- 
pliedly found  that  the  paper  was.  In  legal  ef- 
fect delivered  to  it,  and  the  finding  In  this 
respect  is  sufficient 

The  findings  having  disclosed  that  the 
warehouse  recelpte  were  pledged  to  defend- 
ant June  20,  1901,  as  security  for  a  loan, 
and  that  within  four  months  thereafter  the 
pledgor  was  adjudged  a  bankrupt  tt  Is  in- 
sisted by  plaintifTs  counsel  that  the  finding 
,  to  the  effect  that  at  the  time  the  loan  was 
I  made  defendant  "did  not  know  or  have  rea- 
sonable cause  to  know"  that  the  Oregon  Pulp 
A  Paper  Company  was  insolvent  Is  not  suf- 
ficient to  uphold  the  judgment  The  act  of 
Congress  of  July  1,  1898,  to  establish  a 
uniform  system  of  bankruptcy  throughout 
the  United  States,  contains,  among  others, 
the  following  provision :  "If  a  bankrupt 
shall  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition,  or 
after  the  filing  of  the  petition,  or  before  the 
adjudication,  and  the  person  receiving  It, 
or  to  be  benefited  thereby,  or  his  agent  act- 
ing therein,  shall  have  had  reasonable  cause 
to  believe  that  It  was  Intended  thereby  to 
give  a  preference,  it  aha]}  ^  vftij^ghia  hy 
trostee,  and  he  may  recover  the  property  or 
iS'TBlue  from  sach  person."  Section  60b, 
80  Stat  Ofla;  &  Ml  [S  U.  &  Oomp.  St  1901,  p. 
S145].  If  this  were  an  action  by  the  trustee 
In  bankruptcy  to  recover  from  the  defend- 
ant the  property  pledged,  or  Its  value,  a 
very  different  goestion  might  be  present- 
ed;  for  to  defeat  the  right  In  such  case  it 
would  be  necessary  for  the  defendant  to 
show  Owt  Its  agent  In  taking  the  security 
for  the  loan,  within  the  time  mentlcmed,  did 
not  have  reasonable  cause  to  believe  that 
the  pledge  was  Intended  by  the  Oregon  Pulp 
\A  Paper  Company  as  a  preference.  In  Falco 
ir.  Eanplsch  Creamery  Co.,  42  Or.  422,  70 
/Pac.  280,  it  was  held  fliat  the  trustee  In 
'  bankruptcy  was  the  only  person  who  could 
sue  to  recover  uiqmld  stock  subscrtptlona 
from  the  sbx^holders  of  an  Oregon  cor- 
poration. In  Morgan  v.  Abbott  148  Hass. 
607.  20  N.  B.  16B,  It  mm  held  Uiat  In  case 
of  fraudulent  convejwneea  which  might  be 
avoided  by  creditors  tiie  assignee  in  In- 
solvency ct  the  grantor,  tuvlng  the  r^ht  to 
elect  whe^CT  to  avoid  or  affirm  it  must  dis- 
tinctly manifest  bis  election  to  avoid  it  be- 
fore he  could  transfer  to  a  third  person  his 
right  to  contest  Its  validity,  the  court  say- 
ing: 'The  same  rule  should  apply  In  cases 
of  prtf erence,  or  of  a  conveyance  made  with 
a  view  to  prevoit  'the  property  from  com- 
ing to  the  tfslgnee,  wbldi  the  assignee  might 
avoid."  In  UcMaster  r.  Campbell,  41  Mich. 
518,  2  N.  W.  886t  it  was  held  that  an  as- 
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slgnee  In  bankruptcy,  as  the  representative 
of  the  bankrupt's  creditors.  Is  the  proper 
person  to  take  proceedings  in  tlieir  bebalf 
to  set  aftide  conveyances  made  by  the  bank- 
rupt In  fraud  of  their  rights,  and  if  he  re- 
fuses to  perform  this  duty  their  remedy  is 
by  application  to  the  court  which  appointed 
the  assignee.  In  Allen  &  Co.  v.  Montgomery, 
48  Miss.  101,  it  was  held  that  property  c-on- 
veyed  by  a  bankrupt  in  fraud  of  his  creditors 
became  vested  by  law  in  his  assignee,  and  he 
alone  had  the  right  to  reach  and  subject  It 
to  the  payment  of  debts.  In  the  case  at  bar 
the  plaintiff  does  not  desire  to  rescind  the 
pledge,  for  he  concedes  that  the  note  intend- 
ed to  be  secured  thereby  should  be  paid,  and 
seeks  only  to  recover  the  value  of  the  prop- 
erty in  excess  of  such  Indebtedness.  This  Is 
a  ratification  of  the  act  of  the  bankrupt 
and  not  In  disaffirmance  thereof,  and,  this 
being  *w,  it  Is  unimportant  whether  defend- 
ant had  reasonable  cause  to  believe  that  the 
pledge  was  intended  as  a  preference.  The 
finding  that  it  did  not  know  or  have  reason- 
able cause  to  know  that  the  Oregon  Pulp 
&  Paper  Company  was  insolvent  seems  to 
have  been  invited  by  the  language  of  the  re- 
ply, but  however  this  may  be,  the  finding 
is  Immaterial,  and  so  prejudicial  etrot  can 
result  therefrom. 

The  right  to  treat  ti»  pledge  as  a  prefer- 
ence being  vested  enduslvely  in  the  trustee 
in  bankruptcy,  does  not  deny  plalnttETs  au- 
thority to  maintain  this  action,  which  pro- 
ceeds on  the  asstmiptlon  that  after  the  pay- 
ntent  of  the  note  secured  by  the  pledge  of 
the  warehouse  receipts  the  surplus  arising 
from  the  sale  of  the  property  Is  an  asset  of 
the  Oregon  Pulp  ft  Papa  Company,  om- 
stltutlng  a  diose  in  action  which  the  trus- 
tee, in  wda  to  facilitate  a  speedy  settle- 
ment of  the  bankrupts  setate,  could  sell  and 
assign,  bnt  such  transfer  Is  an  eipress  rec- 
(«nltlon  of  the  valldlly  of  the  securl^,  and 
only  sedES  to  recover  such  surplus. 

It  la  malntelned  by  plaintiff's  counsel  that 
teftmdant,  having  filed  In  the  bankruptcy 
proceedings  a  daim  for  $10,000.  evidenced 
by  the  notes  for  $7,000  and  $8,000,  respec- 
tively giving  no  credit  for  any  surplus  ap- 
plicable tiiereto  from  tba  sole  of  the  paper 
pledged  to  it  after  discharging  the  $1,500 
note,  thereby  waived  its  security  if  any  ex- 
isted; and  that  the  statemait  by  the  court 
tbat  because  no  mon^  had  been  received 
from  tills  source  Sq)tember  11,  1901,  whoi 
defmdant's  claim  was  presented  to  the  trus- 
tee, title  omission  to  give  the  credit  did  not 
estop  it  from  claiming  the  proceeds  of  such 
Hale,  is  not  a  finding  <ti  fact  but  an  un- 
warranted conclusion  ot  law.  The  cases 
dted  In  support  of  the  waiver  Insisted  upon 
are  Brown  v.  Vurnsers'  Bank,  6  Bush  (Ky.) 
19^  and  Russell  v.  Owen,  61  Ma  18&  These 
decisions  were  based  on  a  construction  of 
section  21  of  the  bankruptcy  act  of  March 
2,  1867  (14  Stat  pp.  517,  526.  c.  176,  |  21 ; 
Ber.  St  IT.  a  S  6105),  \rhicfa,  so  far  as 
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deemed  InrolFed  herein  Is  aB  follows :  "No 
creditor  proving  his  debt  or  claim  shall  be 
allowed  to  malDtaln  any  enlt  at  law  or  In 
equity  therefor  against  the  bankrupt,  but 
shall  be  deemed  to  have  waived  all  right  of 
action  against  him;  and  all  proceedings  al- 
ready commenced  or  ansatlsfled  judgments 
already  obtained  thereon,  against  the  bank- 
rupt shall  be  deemed  to  be  discharged  and 
surrendered  thereby."  This  act  was  repealed 
June  7,  187&  20  Stat  99,  a  IflO.  The  act  of 
Congress  of  July  1,  1898,  does  not  contain 
any  provision  similar  to  the  section  a  part  of 
which  Is  quoted,  and  hence  the  cases  cited 
can  have  but  little  application  to  the  question 
Involved. 

"A  secured  creditor,"  says  Mr.  Loveland 
In  his  Law  of  Bankruptcy  (2d  Ed.)  S  134,  In 
construing  the  present  bankrupt  act,  "can 
resort  to  one  of  three  remedies:  First,  he 
may  rely  upon  his  security;  second,  he  may 
surrender  it,  and  prove  the  whole  debt  as 
unsecured;  and,  third,  he  may  be  admitted 
only  as  a  creditor  for  the  balance  remaining 
after  the  deduction  of  the  value  of  the  se- 
curity." Under  the  present  bankruptcy  law 
a  creditor,  unless  guilty  of  fraud,  or  who  has 
secured  an  undue  advantage,  may  change  his 
proof  in  form  from  an  unsecured  to  a  se- 
cured debt.  In  re  Fall  City  Shirt  Mfg.  Co. 
(D.  0.)  98  Fed.  C92;  In  re  Wilder  (D.  C.)  101 
Fed.  104.  Such  amendments  may  be  per- 
mitted after  the  expiration  of  the  year  In 
which  claims  may  be  proved,  and  the  prior 
receipt  of  dividends  does  not  preclude  the 
court  from  permitting  such  amendment 
Hutchinson  v.  Otis,  190  U.  S.  552,  23  9up.  Ct 
778,  47  L.  Ed.  1179;  In  re  Parkes,  10  N.  B. 
R.  82,  Fed.  Cas.  No.  10,754.  As  the  defend- 
ant could  have  amended  its  proof,  so  as  to 
show  that  after  the  payment  of  the  $1,500 
note  the  surplus,  If  any,  arising  from  the 
sale  of  the  manufactured  paper,  was  to  be 
applied  on  the  (10,000  indebtedness,  we  think 
the  court's  statement  that  the  defendant  was 
not  estopped  by  Its  omission  In  this  respect 
tantamount  to  a  finding  that  It  was  not 
guilty  of  fraud,  and  that  no  error  was  com- 
mitted In  making  It  This  conclusion  Is  sup- 
ported by  the  bill  of  exceptions,  which  shows 
that  the  referee  In  bankruptcy  before  whom 
the  cause  was  pending,  as  defendant's  wit- 
ness, testified  that  on  October  18,  1901.  the 
claim  for  $10,000,  filed  In  the  bankruptcy 
proceedings  September  11,  1901,  against  the 
Oregon  Pulp  &  Paper  Company,  was  with- 
drawn with  his  approval,  and  the  defendant 
never  participated  in  the  fund  nor  received 
any  money  from  the  bankrupt's  estate. 

W.  C.  Alvord,  the  defendant's  second  as- 
sistant cashier,  appearing  as  Its  witness,  was 
permitted  to  testify  over  plaintiff's  objection 
and  exception  that  warehouse  receipts  were 
pledged  to  his  principal  to  secure  a  loan  of 
$1,500,  under  an  agreement  entered  into  with 
the  president  of  the  Oregon  Pulp  &  Paper 
Company  that,  If  the  note  evidencing  the 
loan  was  not  paid  at  maturity,  the  surplus 


arising  from  the  sale  of  tbe  property  pledged 
should  be  credited  on  the  $10,000  Indebted- 
ness, and  that  In  pursuance  of  ancb  agre^ 
ment  $410.91  was  so  applied.  Based  on  this 
testimony,  the  court  having  made  a  finding 
in  conformity  therewith.  It  is  urged  by  plain- 
tiff's counsel  that  the  evidence  was  Incom- 
petent to  prove  the  agreement  in  respect  to 
the  application  of  the  surplus,  and  that  an 
error  was  committed  in  admitting  the  tes- 
tlmony  and  in  making  such  finding.  In  Loo 
ney  v.  Rankin,  16  Or.  617,  16  Pac.  680,  Mr. 
Justice  Thayer,  recognizing  the  existence  oi 
the  rule  that  evidence  of  a  contemporaneous 
parol  agreement  was  Inadmissible  to  varr 
the  terms  of  a  written  contract,  says:  "The 
rule  here  referred  to,  so  far  as  It  extends,  is 
Inflexible.  But  It  has  been  held,  not  to  ex- 
tend to  a  collateral  parol  agreement  or  in- 
dependent facts  which  do  not  Interfere  witb 
the  terms  of  the  written  contract,  though  it 
may  relate  to  the  same  subject-matter,  and 
have  occurred  contemporaneously  with  or 
preliminary  to  the  main  contract  In  writing." 
The  legal  principle  thus  announced  is  amplj- 
Bupported  by  the  decisions  of  the  conrts  of 
last  resort,  and,  though  the  loan  of  $1,500 
was  evidenced  by  a  written  agreement  tiie 
pledge  of  warehouse  receipts  aa  securlty 
therefor  was  collateral  thereto,  and,  in  our 
opinion,  parol  evidence  was  properly  ad- 
missible to  prove  not  only  the  payment  of 
the  note,  but  after  its  discharge  the  applica- 
tion of  the  surplus  arising  from  the  sale  of 
the  paper  on  the  indebtedness  of  $10,000,  in 
case  default  was  made  in  dischai^ng  tbe 
note  for  the  payment  of  which  the  pledge 
was  given,  and  that  no  error  was  committed 
in  making  a  finding  to  that  effect 

The  findings  of  fact  were  filed  June  2, 
1903,  and  judgment  given  thereon  the  ncn 
day,  and  it  Is  argued  by  plaintlfTs  counsel 
that  the  decision  was  prematurely  entered. 
No  motion  for  a  new  trial  was  pending  at  tbe 
time  tbe  Judgment  was  rendered,  and,  one 
day  having  Intervened  after  the  findings 
were  filed,  no  error  was  committed  In  enter 
ing  the  Judgment,  which  la  affirmed. 


TOWN  OF  FLOBBNOB  T.  8NOOE  at  ox. 
(Court  of  Appeals  of  Colorado   Dec.  1%  iWL) 

HKGLiaBNO— PIBSOffAL  XNJUUBft— CORTBIBir- 
TOKT  NEOLIOENCB  —  JTJBT  QtTlWnON  —  OAK- 
AG  B8—UISaA.BBIAaB—PI.EADIKO  AHD  PBOOr. 

1.  In  a  personal  Injory  salt,  where,  onder  die 
evidence,  there  is  room  for  an  honest  difEmnc' 
of  opinion  aa  to  the  contributory  n^llgeace  of 
the  plaintiff,  the  question  Is  for  th«  jury. 

2.  In  a  personal  Injury  action  a  miscaniaxe 
must  be  specially  pleaded.  In  order  to  entltlB  tM 
plaintiff  to  recover  therefor. 

Appeal  from  Fremont  County  Court 
Action  by  Frank   D.   Snook  and  irife 
against  the  town  of  Florence.   Fr<nn  a  Jodj- 
ment  for  plaintiffs,  defendant  appeals  Be- 

versed. 

H  1.  Sm  K•KlisetlC^  voL  ft,  Cwit.  Dl*.  H  >"> 
S99. 
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Cau  Herrlneton,  Tom  HenlDsrton,  and 
John  B.  Meserre,  for  appellant  J.  A.  Gon- 
dlt  for  appellees. 

MAXWELL,  J.  Action  by  Frank  D.  and 
Ella  M.  Snook,  tanaband  and  wife,  against 
appellant,  to  recover  for  peraonal  injuries  al- 
leged to  have  been  sustained  by  the  wifa 
through  falling  into  a  trench  which  had  been 
excavated  in  one  of  the  streets  of  appellant 
Negligence  upon  the  part  of  appellant  was  al- 
leged, in  failing  to  malntalD  and  keep  guards, 
barriers,  or  lights  along  said  trench.  At  the 
eonduslon  of  plalntUfs'  testimony,  defendant 
moved  a  nonsuit  which  was  denied,  which 
ruling  Is  assigned  as  error,  as  also  the  re- 
fusal of  the  court  at  the  conclusion  of  all  the 
evidence  to  instruct  the  jury  to  find  for  the 
defendant. 

The  motion  tor  nonsnit  and  request  for  a 
peremptory  charge  to  find  for  the  defendant 
were  predicated  upon  the  alleged  contribu- 
tory negligence  of  plalntifT.  We  cannot  say, 
from  a  very  careful  examination  of  the  testi- 
mony as  shown  by  the  record,  and  the  facts 
and  circumstances  as  exhibited  therein,  that 
there  was  no  room  for  an  honest  difference 
of  opinion  as  to  contributory  negligence  upon 
the  part  of  plaintiff.  The  case  presented  by 
the  record  is  not  within  the  rules  announced 
by  the  Supreme  Court  and  this  court  war- 
ranting a  nonsuit  or  an  instruction  to  find  for 
defendant.  R.  Go.  v.  Holmes,  6  Colo.  197- 
206;  Lord  v.  Smelting  &  Beflnlng  Co.,  12 
Colo.  390-393,  21  Pac.  148;  Mao  v.  Morse,  S 
Colo.  App.  359-362.  33  Pac.  283;  Griffith  v. 
Denver  Tramway  Co.,  14  Colo.  App.  504-511, 
61  Pac.  46;  Allen  v.  FlcHrence  &  Cripple  Creek 
Ry.  Co.,  15  Colo.  App.  21^-218.  46  Pac.  491. 
There  was  no  error  In  overruling  the. motion 
for  a  nonsuit  or  refusing  to  give  a  peremp- 
tory charge  to  the  jury  to  return  a  verdict  In 
favor  of  defendant 

Over  the  objection  of  defendant  Mrs. 
Snook  was  allowed  to  testify  to  a  miscar- 
riage, as  one  of  the  results  of  the  accident; 
and  upon  this  point  at  the  request  of  plain-'' 
tiff,  the  court  Instructed  the  jury:  "If  you 
find  from  the  evidence  that  plaintiff  Ella  M. 
Snook. has  suffered  a  miscarriage,  as  the  re- 
sult of  her  injury,  you  will  allow  such  com- 
pensation for  such  Injury  as  to  you  seems 
Just  and  equitable."  Objection  is  made  to 
the  above  testimony  and  instruction  upon  the 
ground  that  the  complaint  did  not  plead  a 
miscarriage,  and  for  that  reason  the  testi- 
mony was  inadmissible,  and  the  iDStructlon 
erroneous  In  allowing  compensation  therefor. 
The  complaint  after  setting  forth  In  detail 
the  olrcumstancea  of  the  accident  continues: 
"And  then  and  there  was  grievously  bruised, 
maimed,  hart  and  Injured  internally  and  ez- 
temally,  In  and  about  the  head,  hips,  and 
various  other  portions  of  the  body.  That  by 
virtue  of  said  injiulea  said  plaintiff  was  con- 
fined to  her  bed  and  under  a  doctor's  care 
for  a  long  time  thereafter,  to  wit  from  the 
time  of  said  injury  up  to  and  about  the  20th 


day  of  July,  A.  D.  1899.  That  during  a  great- 
er portion  of  said  time  plaintiff  was  unable 
to  do  or  care  for  herself.  That  the  body  and 
limbs  of  the  said  plaintiff  were  greatly  hurt, 
bruised,  and  Injured,  and  she  was  made 
thereby  sick,  sore,  and  lame;  and  the  plain- 
tiff is  informed  and  believes,  and  charges 
the  fact  to  be,  that  said  injuries  are  of  such 
a  nature  that  she  may  not  recover  therefrom 
for  a  long  time,  and  possibly  not  during  her 
term  of  life."  Then  follow  allegations  to  the 
effect  that  as  the  result  and  in  consequence 
of  said  fall  and  injury,  plaintiffs  were  com- 
pelled to  pay,  lay  out  and  expend  large 
amounts  of  money  for  nurses,  medical  attend- 
ance, medicines,  etc.,  and  then:  "That  the 
plaintiffs,  by  reason  of  said  fall  and  injuries 
to  said  Ella  M.  Snook  as  above  ^et  forth,  and 
the  said  special  damages  above  mentioned, 
are  damaged  to  the  amount  pf  two  thousand 
dollars."  The  only  special  damages  alleged 
are  the  disbursements  above  referred  to. 
Damages  which,  are  caused  by  or  are  the  re- 
sult of  the  peculiar  condition,  situation,  or 
circumstances  of  the  party,  and  are  not  the 
natural  and  uniform  effects  of  the  injury  It- 
self, are  special,  end  must  be  pleaded.  In 
City  of  Pueblo  v.  Griffin,  10  Colo.  366,  367, 
15  Pac.  616,  617,  our  Supreme  Court  said: 
"The  distinction  between  general  and  spe- 
cial damages  is  well  understood  in  legal  prac- 
tice, and  has  frequently  been  defined  by  this 
court  as  well  as  the  pleadings  applicable  to 
the  two  classes  of  damages.  The  object  of 
pleading  being  to  apprise  the  opposite  party 
of  the  nature  of  the  claim  or  defense  against 
him,  as  well  as  its  extent,  it  Is  uniformly 
held  that  a  statement  of  the  injuries,  with  an 
averment  of  a  sum  as  the  damage,  will  au- 
thorize the  recovery  of  such  damages  only 
as  naturally  and  ordinarily  follow  from  such 
injuries;  but  if,  from  any  peculiarity  in  the 
circumstances  or  situation  of  the  injured 
party,  other  loss  accrued  to  him  thereby, 
sucb  peculiarity  must  be  alleged  and  proven, 
to  justify  the  recovery  of  such  damages." 
And  in  Tucker  v.  Parks,  7  Colo.  62-69,  1  Pac. 
427,  431,  8  Pac.  48G:  "When  it  Is  sought  to 
recover  such  damages  as  are  not  the  usual 
and  natural  consequences  of  the  wrongful 
act  complained  of,  the  rule  fs  that  they  must 
be  specifically  set  forth,  that  the  defendant 
may  have  notice  of  the  facts  out  of  which 
they  are  claimed  to  have  arisen,  and  that  he 
may  not  be  taken  by  surprise  on  the  trial." 
Pregnancy  is  not  the  usual  and  natural  con- 
dition ot  women.  It  is  an  unusual  and  pe- 
culiar condition  or  state  of  health.  A  mis- 
carriage can  only  result  from  an  injury  to  a 
woman  when  In  this  unusual  and  peculiar 
condition,  and,  when  relied  upon  to  Increase 
the  damages  claimed,  must  be  pleaded.  The 
only  authority  cited,  opposed  to  the  above 
doctrine,  is  Tobin  v.  Palrport  (Cir.  Ct)  12  N. 
Y.  Supp.  224— a  ruling  by  the  judge  of  the 
circuit  court  of  Monroe  county  upon  a  mo- 
tion for  a  new  trial.  The  reasoning  of  the 
learned  Judge  In  the  case  cited  is  not  at  all 
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coDvlnofne.  ancl  we  are  not  Inclined  to  be  con- 
trolled thereby,  In  face  of  tbe  cogent  exprev- 
sloDs  of  our  Supreme  Court  above  quoted. 
No  authority  other  than  the  Tobln  Cose,  su- 
pra, has  been  cited,  and  an  exhaustive  ex* 
amlnatton  hos  failed  to  discover  one,  In 
which  the  point  under  dfscossioD  has  been 
expressly  ruled.  However,  in  a  great  many 
of  the  cases  examined,  it  appears  that  the 
pregnancy  of  plaintiff  and  the  resultant  mis- 
can  lage  were  alleged  In  the  complaint,  which 
would  Indicate  that  such  allegation  was 
deemed  necessary. 

Tbe  admission  of  the  testimony  objected 
to,  and  the  giving  of  the  Instruction  above 
quoted,  were  errors  which  will  necessitate  a 
rttreraal  of  this  judgment  Beveraed. 


NORTHWEST  BRIDGE  CO.  v.  TACOMA 
SHIPBUILDING  CO.  et  aL 

(Supreme  Court  of  Washington.    Dec.  21, 
1904.) 

HXOHANICS'  LIENS— CON OmOHAl.  C0NTRA.Cr — 
SBEACH— BIGUra  OF  VENDOB— OOUHUNITT 
PaOPKBTT— rOBECLOStlBK  ov  lhh— noTics— 
PABTIKB. 

1.2  Ballinger'i  Ann.  Godea  &  St  S  S90], 
provides  that  tbe  land  on  which  property  sub* 
ject  to  a  mechanic's  lien  is  aituated.  together 
with  a  convenient  space  around  the  same,  shall 
be  subject  to  the  lien,  etc.,  if  at  the  commence- 
ment of  tbe  performance  of  the  labor  or  of  the 
fm-niiitiing  of  materials  the  land  belongs  to  the 
person  who,  in  his  owQ  behalf,  or  through  any 
of  the  persons  designated  in  tbe  preceding  sec- 
tion to  be  the  agent  of  the  owner,  causes  the 
performance  of  the  labor  or  the  construction  or 
repair  of  tbe  property  subject  to  the  lien,  pro- 
vided that,  if  sucn  person  owns  less  than  a  fee 
In  the  land,  then  only  bis  interest  shall  be  sub- 
ject to  the  lien.  Held,  that  the  proviso  In  such 
section  has  reference  only  to  the  person  who 
causes  the  work  to  he  done  or  the  matm^als  to 
be  furnished. 

2.  Where  a  conditional  contract  for  the  sale  of 
land  was  filed  for  record  prior  to  tiie  furnishing 
of  labor  and  materials  for  wbidi  a  mechanic's 
lien  was  claimed  under  a  contract  with  the  ven- 
dee, who  thereafter  forfeited  bis  rights  under 
the  contract  by  failure  to  comply  with  its  terms, 
the  claimant  was  not  entitled  to  enforce  a  lien 
on  tbe  land  as  against  tbe  vendor. 

8.  A  wife  is  a  necessary  party  to  the  fore- 
closure of  a  mechanic's  lien  on  community  real 
estate. 

4.  Where,  in  an  action  to  foreclose  a  me- 
chanic's lien  on  communis  real  estate,  the 
wives  of  the  alleged  owners  were  not  made  par- 
ties until  long  after  the  statutory  period  for 
bringing  the  foreclosure  suit  had  expired,  the 
court  bad  no  jurisdiction  to  fwedose  the  lien 
as  against  tbem. 

5.  Under  2  Balllnger's  Ann.  Codes  &  St  S 
r>000.  giving  a  mechanic's  Hen  to  every  person 
performing  labor  or  furnishing  material  on 
property  at  the  instance  of  its  owner  or  his 
aeent,  a  mechanic's  lien  notice  alletdnK  that 
the  materials  were  furnished  and  work  done  at 
tbe  request  of  defendant  shipbuilding  company, 
as  agent  for  B.,  as  agent  for  eight  others,  was 
insufficient,  for  failure  to  show  author!^  to 
bind  such  alleged  principals. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  H.  Snell,  Judge. 

Action  by  the  Northwest  Bridge  Company 
against  the  Tacoma  Shipbuilding  Company 


and  others.  From  a  judgment  In  favor  of 
defendants,  plaintiff  appeals.  Affirmed. 

Frederick  H.  Murray,  for  appellant  BL  &. 

Torlc,  for  respondents. 

DUNBAR.  J.  This  Is  an  action  to  fore- 
'close  a  mechanic's  lien  upon  a  certain  seven- 
acre  tract  William  E.  Bowen,  as  agent  or 
trustee  for  certain  of  the  respondents,  en- 
tered into  a  contract  with  the  state  of  Wasb- 
Ington  for  the  purchase  of  said  tract,  with 
other  adjoining  lands,  and.  It  la  alleged  in 
tbe  complaint  entered  Into  a  contract  with 
the  Tacoma  Shipbuilding  Company  for  tbe 
purpose  of  making  certain  Improrements  on 
said  land,'  and,  upon  the  payment  of  certain 
money,  agreed  to  convey  said  contract  to 
said  shipbuilding  company.  Said  shipbuild- 
ing company  went  Into  possession  of  tbe 
said  tract  uid  contracted  with  tbe  Northwest 
Bridge  Company  for  tbe  construction  of  a 
portion  of  the  Improvements  on  said  prop- 
erty required  by  the  contract  of  Bowen, 
agent  with  the  shipbuUdiog  company.  Tbe 
agreement  between  Bowen  and  tbe  ahlp- 
bullding  company  was  duly  filed  for  record 
and  recorded  in  the  office  of  the  auditor  of 
Pierce  county  on  April  30,  1801.  This  sup- 
plemental agreemrait  provided  that  In  ease 
the  shipbuilding  company  should  expend  cer- 
tain moneys  In  the  construction  of  certain 
vessels,  shlpyai^s,  and  Itnprovements  on  said 
tide  lands  and  adjacent  property,  wltbln  s 
IH-escrlbed  time,  Bowen,  aa  agent  would 
convey  the  said  seven  acres  of  tide  lands 
to  that  company,  but  In  case  It  failed  to  do 
so,  then  the  supplemental  agreement  and 
the  agreement  to  convey  should,  at  the  op- 
tion of  Bowen,  as  agent  cease  and  become 
void.  On  September  16,  1901,  the  shipbuild- 
ing company  contracted  with  appellant  to 
furnish  materials  and  labor  In  the  constmc- 
tlon  of  a  shipyard  and  other  work  on  said 
land.  The  shipbuilding  company  failed  to 
expend  the  moneys  or  construct  the  bnild- 
Inga  or  Improvements  provided  for  by  the 
said  supplemental  agreement  between  Bow- 
en, agent  and  tbe  shipbuilding  company;  and 
Bowen  elected  to  exercise  his  option,  gave 
notice  in  writing  to  the  company  to.  cancel 
and  declare  null  and  void  the  agreement 
to  convey,  on  account  of  noncompliance  of 
the  company  with  the  terms  of  the  supple- 
mental agreement  and  requested  the  com- 
pany to  execute  and  return  to  him  a  formal 
cancellation  of  the  agreement  to  be  filed 
to  clear  the  title  of  record,  which  formal 
cancellation  was  made  by  the  company  and 
afterwards  filed.  Thereafter,  on  March  5, 
1002,  appellant  filed  Its  notice  or  claim  of 
lien  for  $1,280  on  the  tide  land  described  hi 
the  agreement;  alleging  In  said  notice  tb.at 
the  work  was  done  and  material  furnished 
at  the  request  of  the  Tacoma  Shipbuilding 
Company,  as  agent  of  William  E.  Bowen. 
as  agent  for  William  L.  MeCabe  et  al.  The 
shipbuliainR  company  was  adjudged  Insol- 
vent; action  was  brought  to  foreclose  the 
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lieu;  the  ahlfbuIldlDg  company  defaulted; 
judgment  was  entered  agalnat  tbe  sblpbuUd- 
Ing  company  and  In  ftivor  of  Bowen,  agent, 
boldlng  the  iiea  Invalid,  and  dccreebig  that 
respondents  be  dismissed,  with  their  coeta, 
from  which  deciee  plaintiff  appeals. 

It  la  the  first  contention  of  the  appellant 
that  if^  In  a  contract  of  sale,  tiie  render  re- 
quires tbe  construction  of  an  ImproTemMiit 
his  Interest  is  subject  to  mechanics'  Uena  for 
work  done  and  materials  furnished  at  the 
Instance  of  the  vendee.  Section  6801,  2  Bal- 
Unger's  Ann.  Codes  &  St,  provides  that  "the 
land  upon  which  the  propnty  subject  to  the 
llm  created  1^  the  last  iweeedlng  section  is 
situate,  or  which  la  a  part  thereof,  together 
with  a  convenient  ipace  about  tbe  same, 
so  much  as  may  be  required  for  the  conven- 
ient use  and  occupation  thereof,  to  be  deter- 
mined by  the  court  on  renderbig  Judgment 
In  a  foredoBure  of  the  lien.  Is  also  subject 
to  the  Men,  If  at  the  commencement  of  the 
performance  of  the  labor  or  ct  the  fumlsb- 
ing  of  the  materials,  the  land  belonged  to 
the  person  who,  in  Ids  own  behalf,  or  who, 
through  any  of  the  persons  designated  in  ttie 
last  pracedlng  section  to  be  the  agoit  of  tbe 
owner,  caused  the  performance  of  the  labor, 
or  the  crastructlon,  alteration,  or  repair  of 
the  property  subject  to  the  lien:  provided, 
tbat  if  such  person  own  less  than  a  fee  sim- 
ple in  sneh  land,  then  only  his  interest  there- 
in is  subject  to  the  lien."  Tbe  proviso,  we 
think,  baa  ref  oence  to  the  person  who  caui^ 
ed  tbe  work  to  be  done  or  material  fnmisbed. 
Such  Is  the  construction  given  the  statute 
by  this  court  in  Hentzer  v.  Peters,  6  Wash. 
540,  33  Pac.  10T8,  which  Is  a  case  parallel  In 
principle  with  the  one  at  bar,  as  will  be 
seen  from  tbe  following  quotation  from  the 
(pinion:  "It  fully  appears  that  Denbam  had 
nothing  to  do  with  the  construction  of  this 
building,  or  the  purchasing  of  the  material 
therefor.  [Denbam  being  the  owner  of  the 
lot  upon  which  the  Hen  was  sought  to  be  en- 
forced.] There  was  no  foundation  whatever 
for  tbe  rendition  of  any  personal  Judgment 
against  blm  in  tbe  proofs,  nor  can  the  lien 
upon  the  premises  be  sustained.  Nlehoff 
Iwho  employed  Peters  to  construct  the  build- 
ing thereon]  had  possession  of  the  premises 
under  said  contract  -of  purchase.  This  con- 
tract was  conditioned  upon  his  making  pay- 
ment therefor,  and  he  caused  the  work  In 
question  to  be  done  while  he  was  in  posses- 
sion under  the  contract  Subsequently  he 
made  default  in  the  terms  of  the  contract, 
and  his  rights  thereunder  were  forfeited  and 
lost  and  Denham  became  repossessed  of  the 
premises  on  which  he  bad  held  the  legal 
title  during  all  of  said  times.  Such  being 
the  facts,  this  case  falls  within  the  decision 
rendered  in  St  Paul  ft  Tacoma  Lumber  Co. 
V.  Bolton,  6  Wash.  763,  32  Pac.  787,  decided 
since  this  case  was  tried.  The  Hen  could 
have  attached  only  upon  the  interest  of  the 
defendant  NleboCT,  and  he  lost  this  through 
his  failure  to  comply  with  his  contract  of 


purchase."  So  in  this  case  the  record  shows 
that  the  terms  of  the  contract  betwera 
Bowen  and  the  shipbuilding  company  had 
been  made  a  matter  of  public  record,  and 
the  appellant  bad  at  least  constructlre  notice 
of  tbe  shipbuilding  company's  Interest  and 
Its  liability  to  forfeit  tbat  interest  and  it 
dealt  with  It  at  its  peril.  See  Illff  v.  Fors- 
sell,  7  Wash.  226,  84  Pac.  92&  In  addition 
to  this,  the  court  found  that  the  property 
upon  which  the  lien  was  sought  to  be  ob- 
tained was  community  property;  that  all  of 
tbe  respondents,  excepting  McGabe  and  the 
Tacoma  Tug  &  Barge  Company,  were  mai^ 
rled  men,  ^Hils  finding  was  not  excepted  to, 
and  must  therefore  be  considered  a  fact  in 
this  case.  And  it  was  also  found,  and  is 
not  denied,  that  the  wives  of  respondents 
Thomas  8.  Burley,  Francis  J.  La  Farge, 
William  B.  Bowen.  8.  J.  Maxwell,  Oewge 
Arkley,  Jc^  AAley.  and  B.  S.  Hamilton 
were  not  made  parties  to  tbe  action  ^ther 
by  notice  or  by  service  of  summons.  It  was 
decided  in  Littell  ft  Smythe  Ufg.  Co.  v.  Mil- 
ler, 8  Wash.  St  480^  28  Pac:  1035,  and  Sag- 
melster  v.  Fos^  4  Wash.  820,  SO  Pac.  80,  744, 
that  a  wife  was  a  necessary  party  to  tbe 
foredosure  of  a  ll«i  on  community  real  es- 
tate. This  position  has  be«i  maintained  by 
an  unbroken  line  of  authority  ever  since. 
It  is  true  that  by  amended  complaint  filed 
on  April  27,  1903.  the  wives  of  the  respond- 
ents were  brought  Into  the  action;  but  this 
was  long  after  the  statutory  period  for 
bringing  tbe  foreclosure  suit  had  expired, 
and  under  such  circumstances  the  court  had 
no  Jurisdiction  to  pronounce  Judgment  against 
them.  This  case  falls  squarely  within  tbe 
rule  announced  in  Peterson  v.  Dillon,  27 
Wash.  78.  87  Pac.  SOT.  where  it  was  said: 
"The  wife  was  not  made  a  party  to  the  pro- 
ceedings to  foreclose  the  lien  in  the  case 
under  consideration  until  September  16, 1800, 
when  tbe  two  actions  were  consolidated. 
The  Hen  notice  was  filed  on  the  10th  day 
of  August,  1899,  more  Iban  a  year  before 
the  wife  was  brought  in.  Tbe  property  at 
that  time,  by  operation  of  law,  had  ceased 
to  be  bound  by  the  Hen.  because  no  action 
sufficient  to  bind  the  property  had  been  com- 
menced within  eight  months  after  the  filing 
of  the  Hen  to  enforce  the  same.  The  Jni^- 
ment  of.  the  court  below,  so  far  as  it  attemiits 
to  foreclose  the  lien  on  tbe  lot  In  question, 
was  void."  The  principle  announced  in  this 
case  was  reaffirmed  In  Powell  v.  Nolan,  27 
Wash.  318^  67  Pac.  712,  where  it  was  said: 
"We  have  held  In  Peterson  v,  Dillon,  supra, 
tbat  this  action  must  he  commenced  against 
both  spouses  within  the  time  limited,  or  ttie 
court  has  not  Jurisdiction  to  enforce  the  Uen 
against  the  community  property.** 

It  Is  contended,  however,  by  the  appellant 
that  In  any  event  the  respondent  McCnbe 
was  not  a  married  man,  and  that  as  to  him 
and  the  respondent  corporation,  Tacoma  Tug 
ft  Barge  Company,  the  lien  would  attach 
their  Interests.   The  Tacoma  Tug  &  Barge 
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Company  was  not  made  a  party  to  the  ac- 
tion until  tbe  time  at  wblcb  the  wires  of 
the  respondents  were  made  parties,  and 
would  therefore  fall  within  the  same  rule, 
but  It  seems  to  us  that  at  the  threshold  of 
the  case  the  notide  was  not  sufficient  Sec- 
tion 5900,  2  Balllnger's  Ann.  Codes  &  St, 
provides  the  right  of  lien  to  every  person  per- 
forming labor  or  furnishing  material  upon 
property  at  the  instance  of  the  owner  or  bis 
agent.  Tbe  lien  notice  and  the  amended, 
complaint  In  this  case  both  allege  that  the 
materials  were  furnished  and  work  done  at 
tbe  request  of  tbe  shipbuilding  company,  as 
agent  of  William  E.  Bowen,  as  agent  for 
William  L.  McCabe,  Thom^as  S.  Burley, 
Francis  J.  La  Farge,  WlUiam'E.  Bowen.  S.  J. 
Maxwell,  George  Arkley,  John  Arkiey,  and 
El  S.  Hamilton.  It  seems  to  ns  that  this  al- 
legation goes  beyond  the  provisions  of  tbe 
statute,  and  that  no  authority  la  shown 
which  binds  the  respondents  in  this  easft 
The  Jadgment  Is  affirmed. 

FULLBRTON,  C,  J.,  and  HADLBT, 
MOUNT,  and  ANDERS,  JJ..  concur. 


STATE  V.  RANDALL. 

(Supreme  Court  of  Wasliington.     Dee.  80, 

1904.) 

BUBOLABY— STATDTOBT  PBOVIBIOHB— COS- 

BTBUCTIOK. 

1.  Since  2  Bailinger'a  Ann.  Codes  &  St  S  7104. 
defining  burglary  as  the  unlawful  breaking  and 
eatering  "any  dwelling  house,  or  outhouse  there- 
unto adjoining,  and  occupied  therewith,"  with 
intent  to  commit  a  crime,  uses  the  word  "dwell- 
ing liouse"  in  its  ordinary  sense,  and  uses  the 
phrase  "outhouse  thereunto  adjoining  and  oc- 
cupied therewith"  in  its  ordinary  sense,  it  is 
necessary,  in  order  to  charge  a  burglary  of  an 
outhouse,  to  allege  that  it  was  adjoining  the 
dwelling  house  and  occupied  therewith. 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Denney,  Judge. 

Ernest  B.  Randall  was  convicted  (tf  crime, 
and  be  ai^als.  Reversed. 

Geo.  EL  Banks  and  Geo.  A.  Wotton,  tor  ap- 
pellant 

MOUNT,  J.  Appellant  was  convicted  of 
an  attempt  to  commit  the  crime  of  burglary. 
Upon  this  appeal  no  briefs  have  been  flied  on 
behalf  of  tbe  state,  and  no  appearance  of 
any  kind  has  been  made  by  respondent  Wo 
are  throefore  led  to  Infer  that  the  correct- 
ness of  the  point  made  by  the  appellant,  and 
hereinafter  discussed.  Is  confessed.  Appel- 
lant demurred  to  the  information  upon  the 
ground  that  it  is  not  sufficient  under  the 
statute.  Tbis  demurrer  was  overruled,  and 
appellant  alleges  this  ruling  as  error. 

The  statute  defining  burglary  Is  as  fol- 
lows: "Every  person  who  shall  unlawfully 
enter  In  tbe  nlgbt  time,  or  shall  unlawfully 
brenk  and  enter  in  the  day  time,  any  dwell- 
ing house,  or  outhouse  thereunto  adjoining, 
and  occupied  therewith,  or  any  office,  shop, 
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store,  warehouse,  malt  house,  still  bouse, 
mill,  factwy,  bank,  church,  school  bouse, 
railroad  car,  bam,  stable,  ship,  steamboat, 
water  craft  or  any  building  in  which  any 
goods,  merchandise,  or  valuable  things  are 
kept  for  use,  sale,  or  deposit,  within  the 
body  of  any  comity,  with  Intent  to  commit 
a  misdemeanor  or  felony,  shall  be  deemed 
guilty  of  burglary.    •    •         2  Balllnger's 
Ann.  Codes  &  St  S  7104.   The  Information  is 
as  follows,  omitting  tbe  formal  parts:  **Come9 
now  H.  D.  Cooley,  county  and  proeecatliig  at- 
torney in  and  for  Snohomish  county,  Wasb- 
Ington,  and  by  this  lnformat[<Hi  accnaee  Er- 
nest B.  Randall  of  the  crime  of  attempted 
burglary,   committed   as   follows,    to  wit: 
That  tbe  said  Ernest  B.  Randall,  at  We)ai«- 
don  Precinct  in  the  county  of  Snohomish, 
and  state  of  Washington  aforesaid,  on  the 
22d  day  of  December,  1903,  did  unlavrfnUj, 
feloniously,  and  burglariously  attempt  to  en- 
ter in  the  nighttime  of  said  day  a  certain  out- 
house adjoining  unto  tbe  dwelling  boose  of 
one  Percy  Scbubeit,  said  outhouse  then  and 
there  being  the  property  of  said  Percy  Schu- 
bert, with  Intent  then  and  there  to  commit  a 
felony  or  a  misdemeanor  therein,  tbe  said 
Ernest  B.  Randall  then  and  there  being  pre- 
vented and  Intercepted  In  the  peri>etratioD 
of  said  attempted  burglary;  contrary  to  the 
form  of  the  statute  In  such  cases  made  and 
provided,  and  against  tbe  peace  and  dignity 
of  tbe  state  of  Washington."   The  point  con- 
tended for  is  that  the  informatlOD  charges 
an  attempted  bnrglary  of  an  "outhouse  ad- 
joining unto  the  dwelling  bouse,"  without  al- 
leging that  Bucb  outhouse  Is  "occupied  there- 
with."   Under  the  common  law  the  term 
"dwelling  bouse"  Inchided  the  building  or 
cluster  of  buildings  In  which  a  man,  with 
his  family,  resided.   Bish.  St  Or.  (3d  Ed.)  i 
'278.   The  term  "outhouse"  has  a  well  de- 
fined and  understood  meaning.   "It  denotes 
a  building  contributory  to  the  habitation, 
separate  from  the  main  structure,  either 
within  or  without  the  curtilage."   Blah.  St 
Or.  (3d  Bd.)  I  291.   In  our  statute  the  term 
"dwelling  house"  is  nsed  in  Its  ordinary  and 
usual  acceptation,  and  does  not  Include  dis- 
connected buildings  which  are  not  occnpied 
by  a  member  of  the  family.   Tbe  terms  "out- 
house   thereunto   adjoining   and  occnpied 
therewith"  are  also  used  In  their  usual  and 
ordinary  sense,  and  mean  that  any  outhouse, 
to  be  a  subject  of  burglary,  must  be  both  ad- 
joining to  the  dwelling  house  and  occupied 
therewith.   Other  outhouses,  even  thongb 
within  the  Inclosure,  are  not  subject  to  bur- 
glary, unless  they  are  specldcaliy  named  b7 
the  statute,  or  fall  within  the  meaning  of 
buildings  named  therein.   In  these  respects 
our  statute  has  modified  the  common-lsT 
rulM.   In  order  to  charge  burglary  of  an 
outhouse,  under  the  statute,  it  is  therefore 
necessary  to  allege  tbe  building  burglarized 
as  both  adjoining  the  dwelling  house  and  (X- 
cupied    therewith.  Tbe   demurrer  should 
have  been  sustained. 
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On  acconnt  of  this  error  the  Jndgment  will 
be  reversed,  and  the  cause  remanded  for 
finch  farther  action  u  the  Iowct  court  may 
direct 

FULLERTpN,  C.  J.,  and  HADLBT,  DUN- 
BAB,  and  ANDERS,  JJ.,  concur. 


SWENSON  et  aL  t.  STOLTZ  et,  oi. 
(Supreme  Court  of  Washinffton,     Dec.  20, 
1901) 

SILLS  AND  HOIEft— TBANBTKB  BT  DUJVBKT— 
KFI-BCT  —  8TATUTU  —  COIIBTBTTCTIOIf— OUAB- 
ANTT  —  INroKCKUENT— flTATUTB  OT  VBAUDS 

— HUSBAirn  Ann  wifb — communitt  liabil- 

ITT— JUDQICKHT — CONFOBMriT  TO  V8BDI0T. 

L  Laws  1899.  p.  847,  a  149,  H  80.  81,  provld- 
1ns  that  an  instrument,  when  payable  to  order, 
ifl  negotiated  bj  the  hidorsement  of  the  holder, 
completed  by  delivery,  and  that  the  Indorsement 
must  be  written  on  the  instrument  itself,  or  on 
a  paper  attached  thereto,  show  merely  bow  the 
negotiation  may  be  completed,  and  do  not  af- 
fect section  40  (page  849),  which  expressly  pro- 
vides that  where  the  holder  of  an  instrument 
payable  to  his  order  transfers  It  for  value,  with- 
out indorsement,  the  transfer  vesti  in  the 
transferee  the  tranBterror*!  title  thereto,  with 
the  rl^t  to  have  the  indorsement  of  the  trane- 
ferror. 

2.  Laws  1899,  p.  845.  c.  149,  S  18,  declaring 
that  no  person  shall  be  liable  on  a  negotiable  in- 
strument, whose  signature  does  not  appear 
thereon,  etc.,  has  no  application  to  a  suit  on  a 
goaran^  of  payment  of  a  negotiable  note  trans- 
ferred by  delivery  only. 

8.  The  guaranty  of  a  note  Is  not  a  promise  to 
answer  for  the  debt  of  the  maker,  within  the 
statute  of  frauds,  when  negotiated  In  considera- 
tion of  value  received  by  ttie  guarantor,  but  is 
on  original  promise  by  ue  guarantor  to  pay  hU 
own  debt. 

4.  Under  2  Bellinger's  Ann.  Codes  &  St  f 
5116,  requiring  that  when  a  trial  by  jury  has 
been  baa,  Judjpnent  shall  be  entered  in  con- 
formity to  the  verdict,  where  no  Issue  of  com- 
mnnity  liability  was  submitted  to  the  jury  in 
an  action  on  a  guaranty  of  a  note  alleged  to 
have  been  an  obligation  for  the  benefit  of  the 
community,  a  verdict  in  favor  of  plaintiffs  did 
not  anthorue  a  Judgment  against  the  conunun- 
ity. 

Appeal  from  Superior  Court,  Bjpokaiie 
Coan^:  Geo.  W.  Belt,  Judge. 

Action  by  Simon  Swenson  and  another 
against  George  A.  Btolts  and  wife.  From  a 
judgment  In  favor  of  plalntlfltB,  defendants 
appeal.  Hodlfled. 

John  M.  Oleeson,  for  appellants.  L.  J. 
Birdaeye  and  Harris  Baldwin,  for  respond- 
ents. 

HADLET,  J.  This  action  Is  based  npon 
an  alleged  oral  guaranty  of  a  promissory 
note.  The  note  contained  a  promise  to  pay 
to  the  order  of  George  A.  Stoltz,  for  value 
received,  the  snm  of  $1,600,  and  was  execut- 
ed by  Charles  T.  Ublman  and  Halcyon,  Vhl- 
man.  The  complaint  'allege,  In  efTect,  that 
as  payment  to  plaintiffs  of  $1,600,  for  value 
received,  by  George  A.  Stoltz,  and  In  consid- 
eration thereof,  the  said  Stoltz  transferred 
and  delivered  said  note  to  the  plaintiCfs, 
and  orally  guarantied  to  them  that  the  note 


was  perfectly  good— as  good  as  gold — and 
would  be  paid  by  said  makers  when  It  be- 
came due;  that  plaintiffs  then  received  and 
accepted  said  note  and  said  guaranty  tvoux 
said  Stoltz;  that,  at  the  maturity  of  the  note, 
plaintiffs  presented  It  to  the  makers  and 
demanded  payment,  but  th^  failed  and  re- 
fused to  pay  it;  that  Immediately  there- 
after they  notified  said  defendant  Stoltz  of 
the  nonpayment  of  the  note,  and  demanded 
of  him  that  he  pay  the  amount  thereof;  that 
thereafter,  and  prior  to  the  commencement 
of  this  suit  said  demand  was  repeated,  but 
said  Stoltz  neglected  and  failed  to  pay  the 
amount,  or  any  part  thereof.  Judgment  is 
demanded  tor  the  amount,  with  Interest, 
less  a  credit  of  |93.60.  The  answer  denies 
the  material  allegations  of  the  complaint 
A  trial  was  had  before  the  court  and  a  Jury, 
which  resulted  In  a  verdict  against  the  de- 
fendant George  A-  Stoltz  for  the  sum  of  $1.- 
696.94.  Judgment  was  thereafter  rendered 
for  the  amount  against  George  A.  Stoltz,  and 
against  the  community  composed  of  the  de- 
fendants, George  A.  Stoltz  and  Lucy  Stoltz, 
his  wife.  The  defendants  have  appealed  ' 
from  the  Judgment. 

The  main  contention  of  appellants  Is  that 
the  court  erred  throughout  Its  entire  conduct 
of  the  case.  Including  the  overruling  of  the 
demurrer  to  the  complaint  by  holding  that 
the  facts  stated  are  sufficient  to  make  ap- 
pellants liable.  As  taj  as  controverted  facts 
are  concerned,  they  have  been  settled  by 
the  jury  In  favor  of  respondents,  and  against 
George  A.  Stoltz,  We  shall  therefore  con- 
fine ourselves  to  the  matter  of  their  suffi- 
ciency to  entitle  respondents  to  recover.  Ap- 
pellants Insist  that,  under  our  statute  relat- 
ing to  negotiable  instruments  (sections  30, 
31,  c.  140,  p.  347,  Sess.  Laws  1890),  the  title 
to  the  note  did  not  pass  to  respondents  in 
the  absence  of  the  payee's  indorsement  there- 
on.  Those  sections  are  as  follows: 

"Sec.  80.  An  Instrument  Is  negotiated  when 
it  is  transferred  from  one  person  to  another 
In  such  manner  as  to  constitute  the  trans- 
feree the  holder  thereof.  If  payable  to  bear- 
er it  is  negotiated  by  delivery;  If  payable  to 
order  It  is  negotiated  by  the  indorsement  of 
the  holder  completed  by  delivery. 

"Sec.  81.  The  Indorsement  must  be  writ- 
ten on  the  Instrument  Itself  or  upon  a  paper 
attached  thereto.  The  signature  of  the  In- 
dorser,  without  additional  worda,  la  a  snffl- 
clent  Indorsement" 

It  win  be  observed  that  the  two  sections, 
taken  together,  provide  that  an  Instrument 
when  payable  to  order.  Is  negotiated  by  the 
Indorsement  of  the  holder,  completed  by  de- 
livery, and  that  the  indorsement  must  be 
written  upon  the  Instrnmeot  itself,  or  ui>on  a 
paper  attached  thereto.  Section  49  (page 
349)  of  the  same  act  however,  provides  aa 
follows:  "Where  the  holder  of  an  Instrn- 
ment  payable  to  his  order  transfers  It  for 
value  without  Indorsing  It,  the  transfer  vests 
in  the  transferee  such  title  as  the  transferrv 


Digitized  by 


1000 


78  PACIFIC 


REPORTER. 


(Wash. 


had  therein,  and  the  transferee  acquires.  In 
addition,  the  right  to  have  the  Indorsement 
of  the  transferrer.  But  for  the  purpose  of 
determining  'whether  the  transferee  la  a 
holder  In  due  course,  the  negotiation  takes 
effect  as  of  the  time  when  the  Indorsement 
Is  actually  made."  It  Is  thus  clear  that, 
while  sections  30  and  31  state  how  the  ne- 
gotiation may  be  completed,  yet  section  49 
expressly  says  that  mere  delivery  of  an  In- 
strument payable  to  order  vests  tiUe  In  the 
transferee  and  also  carries  with  It  the  right 
to  compel  the  Indorsement  of  the  transferror. 
In  the  event  of  a  suit  upon  the  note  Itself, 
and  against  the  makers,  the  necessity  for 
such  Indorsement  might  become  material. 
In  order  to  maintain  the  suit  as  upon  an  as- 
signed Instrument,  under  the  terms  of  sec- 
tion 4835,  2  Ba]linger*8  Ann.  Codes  &  St 
But  this  is  not  a  suit  against  the  makers  of 
the  note. 

Appellants  next  call  attention  to  section 
18  (page  345)  of  said  act  of  1899,  which  is  as 
follows:  "No  person  Is  liable  on  the  Instru- 
ment whose  signature  does  not  appear  there- 
*  on,  except  as  herein  otherwise  expressly  pro- 
vided. But  one  who  signs  In  a  trade  or  as- 
sumed name  will  be  liable  to  the  same  ex- 
tent as  If  he  had  signed  his  own  name."  It 
Is  Bt^ued  that,  under  the  terms  of  the  abot'e 
section,  considered  also  together  with  sec- 
tions 30  and  31,  set  out  above,  there  can  be 
no  liability  here  In  the  absence  of  appel- 
lants' signatures  upon  the  note.  It  will  be 
observed  that  section  18  says  that  no  per- 
son Is  liable  "on  the  instrument"  whose  sig- 
nature does  not  appear  thereon.  This  is 
not  a  suit  on  the  Instniment,  but  upon  the 
guaranty  of  appellants  that  the  amount  the 
note  represented  would  be  paid  when  due. 
The  guaranty  of  a  note  Is  not  a  promise  to 
answer  for  the  debt  of  the  maker,  and  la  not 
within  the  statute  of  frauds,  when  It  is  ne- 
gotiated In  consideration  of  value  received 
by  the  guarantor,  but  It  becomes  the  original 
and  absolute  obligation  of  the  guarantor 
himself,  whereby  be  promises  to  pay  bis  own 
debt  to  the  guarantee;  that  Is  to  say,  the 
debt  he  owes  bis  guarantee  for  what  he  has 
received  from  the  latter.  The  note  mean- 
while  is  delivered  and  held  as  collateral  to 
the  promise  of  the  guarantor.  If  the  maker 
pays  it  at  the  date  of  its  maturity,  the 
guarantor's  obligation  is  by  that  fact  dift- 
charged;  but,  if  the  maker  fails  to  pay,  the 
guarantor  remains  liable  upon  his  own  obli- 
gation, which  is  absolute  and  Independent  of 
the  note  Itself.  Garden  v.  McNiel,  21  N.  T. 
336;  Milks  v.  Rich,  80  N.  Y.  260,  36  Am. 
Rep.  615;  Bruce  v.  Burr,  67  N.  T.  237;  Holm 
T.  Jamleson  (111.)  m  N.  E.  702.  45  L.  R.  A. 
846;  Delsmnn  v.  Priedlander.  40  Or.  33,  66 
Pac.  297;  Kierman  v.  Kratz,  42  Or.  474,  69 
Pac.  1027,  70  Pac.  506.  That  an  oral  guar- 
unty  under  such  conditions  la  binding  upon 
the  guarantor  is  held  In  the  following  cases: 
Cardoll  v,  McXiel.  supra;  Milks  v.  Rich, 
supra;   Bruce  t.  Burr,  supra;  Kiernan  v. 


Kratz.  supra.  Also  In  Union  Xational  Bank 
V.  First  National  Bank,  45  Ohio  St  230,  13 
N.  B.  884;  Taylor  v.  Soper  (Mich.)  18  N.  W. 
570;  Koch  v.  Melbom,  26  Pa.  89,  64  Am. 
Dec.  686.  See,  also,  2  Daniel  on  Negotiable 
Instruments  (5th  Ed.)  i  1763;  Tiedeman  on 
Commercial  Paper,  {  418. 

Appellants  argue  that  the  so-called  n^o- 
tlable  Instrument  law,  which  has  been  re- 
cently adopted  by  a  number  of  the  states. 
Including  our  own,  with  a  view  to  uniform- 
ity of  laws  upon  that  subject,  was  Intended 
as  in  the  nature  of  a  statute  of  frauds,  per- 
taining to  the  liablll^  of  persons  in  connec- 
tion with  negotiable  paper,  and  that  no  lia- 
bility can  exist  without  the  signature  of  the 
person  sought  to  be  charged  upon  the  nego- 
tiated Instrument  under  section  18  of  our 
law  upon  the  subject  Snch  is,  no  doubt 
true  where  liability  is  predicated  upon  the 
Instrument  itself;  but,  as  we  have  seen,  this 
is  not  such  a  case.  The  liability  sought  to 
be  enforced  neither  arises  out  of  the  Instni- 
ment nor  is  It  based  therewi.  This  note 
made  by  .third  parties  Is  merely  an  Incidental 
and  collateral  matter  to  the  agreement  sned 
upon  here,  which  is  in  effect  an  agreement 
to  make  good  to  respondents  that  from  which 
they  parted,  and  which  they  turned  over  to 
the  party  here  sought  to  be  chained.  Appel- 
lants admit  that  the  authorities  last  above 
cited  are  In  point  as  supporting  liability  un- 
der a  verbal  guaran^,  but  they  urge  that 
those  cases  were  decided  before  the  adoption 
of  the  negotiable  instrument  law  by  the 
states  where  it  has  since  become  a  law.  It 
Is  true,  most  of  the  decisions  are  older  than 
the  statutes  now  In  force  In  the  states  where 
some  of  the  decisions  were  rendered.  The 
law  is  of  recent  origin,  and  was  not  adopted 
by  this  state  until  1899.  The  same  year  the 
state  of  Oregon  adopted  the  law,  and  since 
that  time,  to  wit  In  1002,  the  Supreme  Court 
of  that  state,  In  Kiernan  v.  Kratz,  supra, 
held  an  oral  guaranty  of  a  cheat  and  some 
certlflcates  of  deposit  to  be  enforceable  Xo 
reference  Is  made  In  the  <9inion  to  the  ne- 
gotiable Instrument  law.  The  case  was  dis- 
cussed with  reference  to  the  ordinary  provi- 
sions of  the  statute  of  frauds,  and  was  held 
not  to  come  within  those  provisions,  for  the 
reason  that  the  obligation  was  the  absolute 
and  Independent  one  of  the  guarantor  to  an- 
swer for  his  own  debt  While  the  fact  that 
the  Inception  of  the  obligation  In  that  case 
antedated  the  negotiable  instrument  law 
may  distinguish  It  from  this,  still  we  think 
the  statute  was  not  intended  to  change  the 
rule  followed  by  the  abfive  cases,  where  the 
obligation  Is  the  absolute  one  of  the  guar- 
antor, and  Is  not  a  liability  on  the  Instru- 
ment Itself.  We  therefore  think  the  court 
did  not  err  in  Its  application  of  the  law  upvu 
this  subject 

It  is  assigned  that  the  court  erred  In  en- 
tering judgment  against  the  community  com- 
posed of  appellants  on  the  verdict  against 
George  A.  Stoltz.   The  complaint  alleges  and 
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the  answer  denies  that  the  obligation  wai 
for  the  benefit  of  the  commnnity.  That  sub- 
ject was  therefore  In  issue.  Personal  re- 
covery against  the  husband  alone  was  ask- 
ed, with  the  additional  demand  tliat  It  should 
be  enforced  against  the  property  of  the  com- 
munity. The  only  question  submitted  to  the 
Jury  was  that  of  the  personal  liability  of  the 
husband.  We  fall  to  find  in  the  record  any 
request  from  either  party  that  the  question 
of  community  liability  should  be  oubmttted 
to  the  Jury.  They  therefore  did  not  pass 
upon  the  subject,  and  the  verdict  contains 
no  finding  concerning  It  Section  5116,  2 
Ballinger's  Ann.  Codes  &  St.,  requires  as 
follows:  "When  a  trial  by  Jury  has  been 
had,  Judgment  shall  be  entered  in  conform- 
ity to  the  verdict  •  •  •"  We  cannot 
say  that  this  Judgment  is  In  conformity  to 
the  verdict,  except  as  to  the  personal  lia- 
bility of  the  husband.  Respondents  urge 
that  McDonough  r.  Craig,  10  Wash.  239,  38 
Pac.  is  authority  for  entering  the  Judg- 
ment There  the  personal  liability  was 
found  against  the  hnsband  only,  and  Judg- 
ment against  the  community  property  was 
sustained.  By  reference  to  the  briefs  In  that 
case,  however,  we  find  that  by  the  verdict 
the  jury  specifically  found  that  the  com- 
munity was  liable,  and  the  Judgment  was 
therefore  In  conformity  to  the  verdict.  The 
subject  however,  was  In  issue  in  this  case, 
and.  In  the  absence  of  a  finding  thereon  by 
the  Jury,  we  believe  the  Judgment  does  not 
conform  to  the  verdict;  as  required  by  the 
statute. 

The  judgment  Is  therefore  affirmed,  ex- 
cept as  to  that  part  which  declares  it  to  be 
enforceable  against  community  property. 
The  cause  Is  remanded,  with  Instructions  to 
the  trial  court  to  modify  the  judgment  in 
the  particular  named.  In  view  of  the  mod- 
ification of  the  judgment  the  appellants  are 
entitled  to  recover  the  costs  on  appeal,  and 
It  is  so  ordered. 

FULLBRTON,  0.  J.,  and  DUNBAB,  AN- 
DERS, and  MOITNT,  JJ.,  concur. 


STATB  T.  BILBT. 
(Supreme  Oovrt  of  Washington.  De&  90, 1001.) 

CSnCINAI.  LAW  —  DErECTIVB  XHFOBUATIOEI  — 
AUENOUENT  AJTBB  VBBDIOT— VOBHEB  JIOP- 
AMY—APPKAIiS—JUBT— ACTUAL  BIAS. 

1.  The  court  may,  prior  to  the  entry  of  final 
judgment  set  aside  a  verdict  of  guilty  for  In- 
snffiden<7  of  the  Information,  and  allow  a  new 
information  to  be  substituted,  althongb  it  had 
previoofily  adjudged  the  information  sufficient 

2.  A  trial  and  verdict  of  guilty  on  an  in- 
sufficient Information  does  not  constitute  jeop- 
atdy,  and  it  Is  not  the  court's  duty,  on  aa- 
jodging  the  information  insufficient  to  disdiarge 
defendant. 

3.  Under  the  express  provisions  of  Ballinger's 
Ann.  Codeg  &  St.  5  6532,  where  the  Judgment 
in  a  criminal  action  is  reversed,  and  it  appears 
that  no  offense  whatever  has  been  committed, 
the  Supreme  Court  must  discharge  defendant; 


bet  where  It  appears  that  defendant  Is  guilty 
of  an  offense,  tboagh  defectively  ctiarged  in  the 
information,  he  must  be  held  tcx  further  pro- 
ceedings. 

4.  A  Juror  who  has  an  opinion  as  to  the  guAt 
or  innocence  of  defendant,  so  far  fixed  that 
evidence  would  be  required  to  remove  it,  is  dis- 
qualified, although  he  may  further  state  that  he 
can.  or  believes  ne  can,  disregard  such  opinion, 
and  try  the  case  aeeordtng  to  the  law  and  evi- 
dence adduced  npon  the  trlaL 

Appeal  from  Superior  Goort  Clallam 
Ooun^;  Geo.  O.  Hatch,  Judge. 

Tllley  Blanche  Biley  was  convicted  of  per- 
jury, and  appeals.  Beversed. 

Trumbull  &  Trumbull,  for  appellant.  Geo. 
H.  Clementson,  J.  E.  Cochran,  and  Jas.  O. 
McCUnton,  for  the  State. 

FULUIRTON,  0.  J.  The  ai^eilaut  was 
convicted  of  the  crime  of  perjury,  and  ap- 
peals from  the  judgment  and  sentence  pro- 
nounced against  her.  The  information  upon 
which  the  appellant  was  first  arrested  was 
filed  on  November  29,  1901.  To  this  infor- 
mation the  appellant  filed  a  demurrer  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  crlme^  which  demurrer  the 
trial  court  after  argument  heard  thereon, 
overruled.  On  December  21,  1901,  the  state 
aslted  and  obtained  leave  of  the  court  to 
withdraw  the  first  information  and  file  an- 
other one  charging  the  appellant  with  the 
same  crime.  Leave  was  given  accordingly, 
and  a  new  Information  was  filed  on  the  same 
day.  To  this  Information  the  appellant  also 
demurred  generally,  which  demurrer  the 
court  also  overruled.  In  January,  1902,  the 
appellant  was  tried  for  the  offense  charged 
in  the  second  Information;  the  trial  result- 
ing In  a  verdict  of  gulltr,  which  waa  re- 
turned on  the  25th  day  of  that  month.  On 
the  27th  day  of  the  same  month  this  ver- 
dict was,  on  the  motion  of  appellant  set 
aside  by  the  court  on  the  ground  that  the 
appellant  had  not  had  a  fair  or  Impartial 
triaL  After  the  new  trial  had  been  granted, 
the  state  asked  and  obtained  leave  to  with- 
draw the  second  Information  and  file  a  third 
one,  supporting  Its  application  by  an  affidavit 
pointing  out  In  what  particulars  and  for 
what  reason  the  state  deemed  the  second  In- 
formation faulty,  and  a  new  one  desirable. 
This  motion  was  granted  over  the  objection 
of  the  appellant.  The  appellant  was  there- 
after tried  upon  this  third  information,  found 
gnllty  by  the  jury,  and  the  judgment  and 
sentence  pronounced  against  bac,  from  which 
this  appeal  is  taken. 

The  appellant  first  contends  that  the  sev- 
eral orders  of  the  court  above  referred  to 
permitting  the  withdrawal  of  the  Informa- 
tions filed  and  the  filing  of  new  ones  against 
her  amounted  to  such  a  gross  abuse  of  dis- 
cretion as  to  enUtie  her  to  a  discharge  and 
to  a  diau^ssal  of  the  prosecution  against  bw. 
She  concedes  that  It  is  largely  a  matter  of 
discretion  with  the  trial  court  whether  or 


^  4.  Sec  Jury,  vol.  31,  Cent.  Dig.  »  461,  463,  4GS. 
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not  the  prosecntfon  may  amend  the  Infor- 
mation In  the  course  of  a  criminal  proceed- 
ing, bat  she  contends  that  the  circnmBtancm 
here  were  auch  that  the  amendment  oper- 
ated to  her  prejudice,  and  deprlTed  her  of 
substantial  rights.  She  orgee  that  when  the 
court  overruled  the  demurrer  to  Uie  second 
information,  and  overruled  an  objection  to 
the  admission  of  testimony  made  at  the  trial 
on  the  ground  that  the  Information  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  that  such  rulings  became  the  law  of 
the  case,  binding  upon  the  superior  court,  not 
subject  thereafter  to  modification  or  'change 
by  It.  She  urges  further  tbat  after  the  court 
became  convinced  tbat  the  demurrer,  and 
objection  to  the  admission  of  evidence,  was 
well  taken,  It  was  Its  duty  to  discbarge  the 
defendant,  rather  than  grant  a  new  trial, 
and  afterwards  pemdt  the  Information  to 
be  amended;  that  these  rulings  tended  to 
mislead  her,  as  she  would  not  have  filed  a 
motion  for  a  new  trial  had  she  nnderatood 
that  the  court  was  going  to  grant  It  on  the 
ground  of  the  Insufflclency  of  the  informa- 
tion, but  would  have  appealed  directly  from 
any  Judgment  the  court  might  have  pro- 
nounced agalnat  her. 

It  iB  doabtless  true  tliat  It  the  ruling  of 
the  trial  court  complained  of  prevented  the 
appellant  from  having  a  fair  and  impartial 
trial  on  the  merits  of  the  controversy,  or  If 
they  deprived  her  In  any  way  of  a  substan- 
tial right  guarantied  her  by  law,  which 
would  entitle  her  to  a  Judgment  of  acquittal 
without  a  determination  of  the  merits,  the 
rulings  amounted  to  error,  and  she  Is  now 
entitled  to  have  such  a  Judgment  directed  In 
her  favor.  But  we  are  unable  to  see  In 
what  way  the  court* s  rulings  could  have  ai^ 
such  result  It  is  not  error  for  a  court  to 
allow  the  Information  to  be  withdrawn,  and 
anothw,  more  pertect  <me,  be  substituted  in 
Its  stead.  State  v.  OUe,  8  Wash.  12,  85  Fac 
417;  State  T.  Hansen,  10  Wash.  280^  88  Pac. 
1028;  State  T.  26  Wash.  847.  66  Pac. 

830.  Nor  was  It  error  to  do  so  after  the 
court  had  first  considered  it  and  adjudged  it 
Bnfllelent  No  litigant  has  a  vested  tight  to 
have  an  error  perpetuated  in  the  record.  If 
tbe  trial  court  finds  at  any  stage  of  the  pro- 
ceedings prior  to  the  entry  of  final  Judgment 
ttiat  it  has  committed  an  error  that  will  ren- 
der its  final  Judgment  voidable  or  void,  it  is 
not  only  its  right;  but  Its  duty,  to  correct  it 
So  here,  if  it  tw  true,  as  the  appellant  says, 
that  the  information  on  which  she  was  first 
tried  did  not  state  facts  sufflclost  to  con- 
stitute a  crime,  it  was  the  duty  of  the  court 
to  set  the  verdict  aslde^  and  allow  a  new 
and  sufficient  Information  to  be  filed,  and  put 
the  appellant  to  trial  thereon.  A  trial  on  an 
Insufficient  Information  is  a  mistrial  if  a  vex^ 
diet  of  guilty  results.  It  does  not  consti- 
tute Jeopardy,  and  is  not  a  bar  to.  a  subse- 
quent prosecution.  There  was  therefore  no 
obligation  on  the  part  of  the  court  to  dis- 
charge the  appellant  eltiier  on  her  motion  | 


made  at  conclusion  of  the  evidence  or  at 
other  stages  of  the  case.  On  the  contraij, 
it  was  the  court's  duty.  If  he  believed  a 
crime  had  been  committed,  and  that  the  ap- 
pellant had  committed  that  crime,  to  hold 
her  for  further  proceedings,  so  tluit  the  ques- 
tion of  l\er  guilt  could  be  submittecl  to  ttie 
determination  of  a  Jury  on  a  sufflcieot  in- 
formation. Nor  would  the  appellant  haye 
been  entitled  to  a  discbarge  liad  Jndgment 
been  entered  upon  tbe  verdict  on  the  first 
trial,  and  an  appeal  therefrom  taken  to  tbls 
court,  and  tbe  Judgment  reversed  for  insuf- 
ficiency of  the  information.  This  court  will 
direct  a  discharge  of  the  defendant  on  the 
reversal  of  a  Judgment  of  conviction  only 
when  it  appears  that  no  crime  wluterer  lias 
been  committed.  Whenever  it  rerersea  for 
mere  error  committed  by  the  trial  court, 
whether  that  error  be  the  holding  that  an 
insufficient  todlctment  or  Information  is  suf- 
ficient, or  error  in  the  proceedings  occur- 
ring at  the  trial  proper,  it  will  direct  that 
Uie  defendant  be  held  for  further  proceed- 
ings. This  is  not  only  ttie  rule  to  be  de- 
rived teom  the  general  laws  relatlnir  to  the 
criminal  practice,  bht  it  Is  the  special  man- 
date of  the  statute.  Bellinger's  Ann.  OodesA 
St  tit  "Procedure  In  Ckimlnal  Actions." 
Also  Id.  I  6532.  In  the  case  before  na  th% 
order  of  the  trial  court  pomittlng  the  fia- 
formatlon  to  be  withdrawn  and  anotfao-  one 
filed  In  ite  stead  after  trial  not  only  did  not 
violate  any  legal  right  of  the  appellant  but 
was  directly  within  the  court^s  powers  and 
dntlea.  The  appellant  la  not.  therefore;  en- 
titled to  a  reversal  of  the  Judgment  followed 
by  an  order  directing  her  discharge  from 
custody. 

Of  tbB  errors  assigned  which  call  for  a 
new  trial  the  most  serious  are  on  the  mUngs 
of  the  court  to  the  challenges  tar  cause 
made  to  several  Jurora  when  being  examined 
touching  their  quallflcatlonB  to  ait  as  anch. 
Juror  raiby  testlfled  that  be  had  heard  tbe 
facte  of  the  case  dlscossed,  and  bad  read 
newspaper  acoounte  concerning  It;  tbat  be 
bad  both  formed  and  expressed  an  opinion 
as  to  the  guilt  or  Innocence  of  the  defend- 
ant; tbat  he  had  that  opinion  at  the  time 
he  was  being  examined,  and  would  have  it 
until  it  was  removed  by  evidence.  Junff 
Duncan  testlfled  tbat  he  had  heard  putles 
state  what  purported  te  be  the  facte  In  tbe 
cas^  and  had  probably  talked  to  a  Juror  who 
had  sat  on  tbe  first  trial  of  the  defendant; 
that  he  liad  both  formed  and  expressed  an 
opinion  as  te  the  guilt  or  Innocence  of  the 
defendant  and  had  anch  an  iqiinion  at  the 
time  he  was  being  examined;  tlut  tie  would 
retain  tliat  opinion  until  removed  1^  evl- 
dAice.  Juror  Outtenbetg  testified  Uiat  be 
had  formed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  defendant  and  had  that  opin- 
ion still;  that  his  opinion  was  such  that  It 
would  require  evidence  to  remove  it  and 
that  his  mind  was  not  unbiased  as  to  tbe 
merits  of  the  case;  and  that  If  he  was  swora 
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■as  a.  juror  he  would  enter  on  the  trial  bar* 
\ng  an  opinion  as  to  the  guilt  of  tlie  defend- 
ant.    Jnror  Flowers  testified  that  be  bad 
heard  what  purported  to  be  the  facts  In  the 
■case,  and  had  both  formed  and  expressed 
an  opinion  concerning  the  guilt  or  innocence 
of  the  defendant;  that  he  had  taken  part  in 
•discussions  concerning  the  facts  of  the  case, 
and  had  expressed  himself  freely  and  point- 
edly In  regard  thereto;  that  bis  opinion  was 
such'  that  It  would  require  evidence  to  re- 
moTe  it,  and  that  he  did  not  feel  that  he 
-was  wholly  unbiased  as  regards  the  ques- 
tion of  the  guilt  or  innocence  of  the  defend- 
ant.   The  examination  of  Jurors  Babcock, 
Decker,  and  Ford  was  not  dissimilar.  Eacb 
acknowledged  having  formed  an  opinion, 
which  was  so  far  fixed  that  It  would  require 
evidence  to  remove  it.   Each  of  the  Jurors, 
bowever,  after  testifying  substantially  as 
above,  were  thought  to  qualify  themselves 
by  saying.  In  answer  to  leading  questions 
pot  to  tbem  by  counsel  for  the  state  and  by 
the  court,  that  they  could,  or  believed  that 
they  could,  try  the  defendant  fairly  and  Im- 
partially on  the  law  and  evidence  as  it  should 
be  given  them  on  the  trial,  disregarding  their 
previously  formed  opinions;  and  It  was  be- 
cause of  such  answers  that  challenges  for 
actual  bias  interposed  to  them  were  over- 
ruled. 

It  seems  to  be  conceded  by  the  state  that 
these  Jurors  were  subject  to  challenge  for 
actual  bias  under  the  rule  announced  by  the 
earlier  decisions  of  this  court,  particularly 
by  the  cases  of  Rose  v.  State,  2  Wash.  St 
310,  26  Pac.  264;  State  v.  Coella,  8  Wash. 
St  90,  28  Paa  28 ;  State  v.  Murphy,  9  Wash. 
204,  37  Paa  420;  and  State  v.  Wilcox,  11 
Wash.  215,  89  Paa  868 ;  but  It  was  thought 
these  cases  had  been  modified  by  later  de- 
cisions, and  that  Jurors  now,  although  hav* 
Ing  opinions  on  the  merits  of  the  controver- 
sy, who  make  answer  that  they  can,  or  be- 
lieve they  can,  disregard  their  preconceived 
opinions,  and  try  the  case  according  to  the 
law  and  the  evidence  as  It  may  be  given 
them  on  the  trial,  are  not  to  be  deemed  dis- 
qualified. The  first  of  the  cases  relied  upon 
as  making  this  change  Is  State  v.  Royse,  24 
Wash.  440,  64  Pac.  742.  But  it  Is  evident 
from  what  Is  said  on  pages  445  and  446,  24 
Wash.,  and  pages  743,  744,  64  Pac.,  concern- 
ing the  qualifications  of  the  Juror  there 
thought  to  be  disqualified,  that  no  such  rul- 
ing was  Intended.  The  court  refers  to  the 
earlier  cases,  and  points  out  the  distinction 
between  such  earlier  cases  and  the  case  then 
at  bar ;  saying  that  It  must  appear.  In  order 
to  make  the  earlier  rule  operative,  that  the 
Juror  has  an  opinion  upon  the  question  of 
the  guilt  or  innocence  of  the  defendant,  and 
not  a  mere  Impression,  as  the  Juror  then  un- 
der discussion  was  shown  to  have  bad.  The 
same  thing  may  be  said  of  the  cases  of 
State  V.  Boyce.  24  Wash.  5t4,  04  Pac.  719, 
and  State  v.  Farrls,  26  Wash.  205,  66  Pac. 
412.  In  the  latter  case  all  of  the  earlier  de- 


cisions of  the  court  were  cited,  and  It  was 
pointed  out  specially  that  the  answras  of 
the  Juror  In  the  case  then  before  tte  court 
were  not  the  same  aa  in  those  cases  where 
the  answers  were  held  to  disqualify.  State 
V.  Croney,  81  Wash.  122,  71  Pac.  783,  may 
more  nearly  support  the  state  than  any  of 
the  cases  cited,  but  it  is  evident  that  the 
court  did  not  even  in  that  case  Intend  to  lay 
down  the  rule '  that  Jurors  who  had  both 
formed  and  expressed  an  opinion  upon  the 
question  of  the  guilt  of  the  defendant  were 
not  subject  to  challenge  for  actual  bias.  This 
becomes  evident  when  we  recall  what  was 
said  concerning  the  testimony  of  the  Juror 
to  whom  the  challenge  was  interposed. 
Speaking  of  such  testimony,  the  court  said: 
"The  whole  testimony  of  the  juror  shows 
that  he  did  not  Intend  to  state  that  be  had 
any  fixed  opinion  In  regard  to  what  he  had 
read  of  the  matter,  but  that  it  was  simply 
an  Impression  from  such  reading,  without 
ally  knowledge  of  whether  what  he  had  read 
was  the  fact  or  not  The  amount  of  credit 
given  to  newspaper  accounts  differs  very 
lately  with  the  Individuals  who  read  them^ 
and  yet  It  can  scarcely  be  denied  that  some 
Impression  Is  made  on  the  mind  of  every 
reader  who  gives  time  enough  to  an  article 
to  read  It  at  all.  But  such  an  Impression  as 
this  Is  not  such  an  opinion  as  would  disqual- 
ify a  Juror  from  passing  upon  the  guilt  or 
Innocence  of  a  defendant  based  upon  the  tes- 
timony adduced  at  the  trial,  under  proper 
Instructions  by  the  court"  But  in  the  case 
before  us  there  Is  no  escape  from  the  con- 
clusion that  the  several  Jurors  bad  opinions, 
not  impressions,  on  the  question  of  the  guilt 
of  the  defendant  These  opinions  were  so 
far  fixed  that  not  only  would  evidence  be 
required  to  remove  tbem,  but  In  some  in- 
stances they  bad  been  expressed,  and  In  oth- 
ers an  actual  bias  agaliist  the  defendant 
had  been  created.  None  of  the  cases  from 
this  court  even  the  most  liberal,  hold  such 
Jurors  qualified.  If  a  Juror  has  an  opinion 
as  to  the  guilt  or  innocence  of  the  defendant 
in  any  given  case,  so  far  fixed  that  evidence 
would  be  required  to  remove  It,  he  Is  dis- 
qualified as  a  Juror  in  that  case,  notwith- 
standing be  may  answer  that  he  can,  or  be- 
lieves be  can,  disregard  such  opinion,  and 
try  the  case  according  to  the  law  and  the 
evidence  that  is  given  upon  the  trial.  There 
are  minds,  doubtless,  that  are  capable  of  lay- 
ing aside  preconceived  Ideas  and  opinions, 
and  of  arriving  at  conclusions  from  particu- 
lar facts,  disregarding  and  not  considering 
others.  But  this  is  an  attribute  of  mind  that 
is  acquired  by  special  training  and  educa- 
tion, and  is  not  an  acquirement  possessed 
by  the  ordinary  Juryman.  We  are  of  the 
opinion,  therefore,  that  the  appellant  did  not 
have  a  trial  before  a  fair  and  impartial  Jury, 
such  as  Is  guarantied  to  her  by  the  Constitu- 
tion and  laws,  and  tliat  for  this  reason  the 
Judgment  against  her  must  be  reversed,  and 
a  new  trial  awarded. 
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Tlie  InforniatloD  upon  which  the  appellant 
was  convicted  wag  sufficient  both  in  form 
nod  substance.  The  other  matterfl  complain' 
ed  of  need  no  special  mention,  as  they  will 
not  reciir  on.a  retrial  of  the  cause. 

The  Judgment  ia  leversed,  and  a  new  trial 
awarded. 

ITADLEY,  MOUNT,  ANDBB8»  and  DUM- 
BAB,  JJ..  concur. 


Id  to  broad. 
BHOAD  T.  WOIDT.  Chief  of  Police. 
(Snpieme  Oonrt  of  Waihlngtw.  Dec.  80, 1904.} 

CONBTItimonAI.  LAW— DOK  PBO0ES8  OV  UW— 
UMZTATIOM  or  HOUBS  Of  LABOB. 

L  A  dt7  ordinance  making  eight  hours  a  day'a 
work  on  any  work  of  municipal  conBtruction, 
and  declaring  any  nrntractor  violating  its  pro- 
▼isions  guilty  of  a  misdemeanor,  is  not  repug- 
nant to  Conat  U.  S.  Ameud.^  art  14,  prohibit- 
ing the  taking  of  property  without  due  procesa 
of  law,  nor  to  similar  provisions  In  the  state 
Constitution. 

Appeal  from  Superior  Court,  Bpokane 
County;  William  B.  Blchardson,  Judge. 

Application  by  James  C.  Broad  for  writ  of 
habeas  corpus  directed  to  B.  M.  Woydt  chief 
of  police  of  the  city  of  Spokane.  From  a 
Judgment  remanding  petitions  to  custody, 
be  appeals.  Affirmed. 

Gnllen  &  Dudley,  for  ajipeUant  B.  O.  Con- 
nor, for  respondent 

DUN6AB,  J.  This  Is  an  appeal  from  a 
Judgment  denying  appellantfs  application  for 
an  order  dlscbargiDg  him  from  custody,  and 
remanding  him  to  the  custody  of  the  chief  of 
police.  The  appellant  was  arrested  October 
15,  1903,  upon  a  warrant  duly  issued  by  the 
Justice's  court  on  a  complaint  charging  ap- 
pelant with  Tiolajtlng  Ordinance  No.  Alll^ 
as  amended,  of  the  Ordinances  of  the  City  of 
Spokane.  This  ordinance  as  passed  January 
7,  1902,  was  as  follows: 

"Ordinance  No.  A1114. 

"Ad  ordinance  to  establish  the  hours  to  con- 
stitute a  day's  work  on  all  municipal  con* 
structlon,  or  such  work  done  by  contract 
or  sub-contract,  and  providing  for  the  wa- 
ges to  be  paid  laborers  employed  In  doing  | 
the  same,  and  providing  penalties  for  its  < 
violation. 

"The  dty  of  Spokane  does  ordain  as  fol* 
lows: 

"Section  1.  Hereafter  el^t  hours  in  any 
calendar  day  shall  constitute  a  day's  work 
on  any  work  done  for  the  dty  of  Spokane^ 
subject  to  the  conditions  hereinafter  pro* 
Tided. 

"Sec.  2.  Hereafter  all  laborers  employed 
on  municipal  work,  which  Is  being  done  by  I 
contract  or  sub-contract,  as  In  this  ordinance  ; 
specified,  shall  receive  and  be  paid  the  sum 
of  not  less  than  two  ($2.00)  dollars  for  a  I 
calendar  day's  work  of  eight  hours,  which  | 


■am  of  two  ($2.00)  dollars  shall  be  the  mini- 
mum price  paid  to  all  day  laborers  hereafter 
employed  to  do  the  woA  hwdnbelow  aped- 
fled. 

"Sec.  8.  All  work  done  by  contract  or  snb* 
contract  on  any  building  or  Improvements,  or 
work  on  roads,  bridges,  streets,  alleys,  or 
buildings  for  the  dty  of  Spokane  shall  be 
done  under  the  provisions  of  this  (wdinaace: 
provided,  that  in  cases  of  extraordinary 
emergency,  such  as  danger  to  life  or  prAper- 
ty,  the  hours  for  work  may  be  extended;  bat 
In  such  case  the  rate  of  pay  tor  time  em- 
ployed in  excess  of  eight  hours  of  each  cal- 
endar day  shall  be  one  and  onc^faalf  times  the 
rate  of.  pay  allowed  for  the  same  amount  of 
time  during  eight  hours'  service.  And  for 
this  purpose  this  ordinance  Is  made  a  part  of 
all  contracts,  sub-contracts  or  agreonents  for 
work  done  for  the  city  of  Spokane^ 

"Sec.  4.  Any  contractor,  subcontractor  or 
agent  of  contractor,  foreman  or  employ«>. 
who  shall  violate  the  provisions  of  this  ordi- 
nance shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined 
In  a  sum  not  less  than  twenty-Are  dollars  nor 
more  than  two  hundred  dollars,  or  by  Im- 
prisonment In  the  city  Jail  for  a  period  not 
less  than  ten  days  nor  more  than  ninety  days, 
or  both  such  fine  and  Imprisonment,  at  the 
discretion  of  the  court 

"Sec.  6.  This  ordinance  shall  take  effect 
and  be  In  force  ten  days  a.tteaf  Its  passagek* 

The  complaint  charged  that  on  the  12t3i 
day  of  October,  1903,  the  petitioner,  James 
C.  Broad,  in  violation  of  said  Ordinance  Ko. 
A1114,  as  amended,  "did  then  and  there  un- 
lawfully and  willfully  permit  one  Hartln 
Devereux  to  work  and  labor  more  than  eight 
hours  in  one  calendar  day  upon  the  FoTtrth 
Ward  sewer  system  In  the  city  of  Spokane, 
Washington,  which  said  work  was  being  done 
upon  said  sewer  for  the  city  of  Spokane  by 
said  James  C.  Broad  under  contract  with  the 
city  of  Spokane,  WashingtonL"  A  warrant 
for  the  arrest  of  petitioner  was  duly  Issued, 
and  petitioner  arrested.  A  writ  of  habeas 
COTpus  having  been  sued  ont  the  respondent 
chief  of  police  made  return,  setting  up  the 
complaint  and  warrant,  and  statli^  that  nn- 
der  and  by  virtue  of  said  warrant  he  held 
the  petitioner  in  custody  to  appear  and  an- 
swer to  said  charge  before  the  court  The 
petitioner  duly  excepted  to  the  soffideney  of 
this  return,  upon  the  ground  that  the  ordi- 
nance of  the  dty  of  Spokane  rmder  which  the 
petitioner  was  held  was  In  conflict  with  the 
Constitution  of  the  United  States,  with  the 
Constitution  and  laws  of  the  state  of  Wash- 
ington, and  was  unreasonable.  The  court 
overruled  the  petitioner's  exertion  to  the 
snfllclency  of  the  return,  denied  the  petition, 
and  ordered  the  petitioner  remanded  to  the 
custody  of  the  chief  of  police.  Prom  such 
order  this  appeal  is  taken. 

The  appellant  makes  several  assignments 
of  error,  but  they  are  all  embraced  In  the 
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proportion  tbat  tbe  ordinane*  wbb  In  viola- 
tion of  the  foorteaitb  amendment  to  the  Con- 
stltDtlon  of  tbe  United  Statei,  -which  prorldea 
that  "no  state  ahall  make  or  oiforce  any  law 
which  shall  Abridge  prlTlleees  or  ImmnnltieB 
of  citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property  without  dne  process  of  law  or  deny 
to  any  penKm  within  its  jorlsdlction  the 
equal  protection  of  the  law";  of  section  8, 
art  1.  of  tiie  Oonstitatlon  of  the  state  of 
Washington,  which  provides  that  "no  person 
sliall  be  deprived  of  lif6,  liberty  or  property 
without  doe  process  of  law";  of  section  7, 
art.  1,  of  the  state  Constttntlon,  which  pro- 
vides that  no  person  shall  be  distnrbed  in  his 
private  aflEalrs  <a  his  home  invaded  without 
authority  of  law;  of  section  12^  art  1,  which 
provides  ttiat  no  law  shall  be  passed  grftntlng 
to  any  dtlzen,  class  of  citizens,  or  corpora- 
tion otiier  than  monlclpal,  prlTileges  or  im- 
munities which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens  or  corpora- 
tions; of  sections  5  and  9,  art  7,  which  pro- 
Tide  respectively  that  "no  tax  shall  be  levied 
except  in  pursuance  of  law;  and  every  law 
Imposing  a  tax  shall  state  distinctly  the  ob- 
ject of  the  same  to  which  only  It  shall  be  ap- 
plied"; and  "the  Legislature  may  vest  the 
corporate  authorities  of  cities,  towns  and 
▼filagea  wlUi  power  to  make  local  Improve- 
ments by  fecial  assessment  or  by  special 
taxation  of  property  benefited.  For  all  cor- 
porate purposes,  all  municipal  corporations 
may  be  vested  with  authority  to  assess  and 
collect  taxes,  and  such  taxes  shall  he  uni- 
form in  respect  to  persons  and  property  with- 
in the  Jurisdiction  of  the  body  levying  the 
same";  of  section  7,  art  8,  which  provides 
that  "no  county,  city,  town  or  other  mu- 
nicipal corporation  shall  hereafter  give  any 
money  or  property,  or  loan  Its  money  or  cred- 
it, to  or  in  aid  of  any  individual,  association, 
company  or  corporation,  except  for  the  nec- 
esMiry  support  of  the  poor  and  Infirm,  or  be- 
come dlrectiy  or  Indirectiy  tbe  owner  of  any 
BtocK  In  or  bonds  of  any  association,  com- 
pany OP  corporation";  of  section  4683,  Bal- 
llnger's  Ann.  Codes  &  8t,  with  reference  to 
jurisdiction  of  justices  of  the  peace  In  crim- 
inal prosecutions;  and  of  chapter  44,  p.  51 
of  the  Laws  of  1903,  with  relation  to  public 
-work  to  be  performed  in  working  days  of 
«ight  honrs  each. 

The  principal  contention  of  the  appellant 
Is  that  the  ordinance  Is  In  violation  of  tbe 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  and  of  similar  provisions 
of  tbe  state  Oonstitation.  It  Is  earnestly  con- 
tended, and  such  Is  undoubtedly  the  general 
statement  of  the  law  by  the  reported  cases, 
tbat  the  rl?ht  to  contract  labor  is  a  valuable 
right,  and  that  any  law  tbat  takes  that  right 
a -way  is  obnoxious  to  the  couatitutional  pro- 
vision prohibiting  the  taking  of  property 
■without  due  process  of  law.  These  element- 
a  ry  propositions  have  been  so  often  discussed 
tbat  It  is  not  necessary  to  again  enter  into 


their  dlscuBslon  here.  It  is  eamestiy  Insist- 
ed by  the  appellant  tiiat  this  queati(Hi  has 
been  decided  1^  this  court  In  the  case  of 
Seattie  v.  Smyth,  22  Wash.  327.  60  Pac.  1120. 
79  Am.  St.  B^.  989,  and  that  unless  that 
case  Is  dlrectiy  overruled,  the  }u^;ment  In 
this  must  be  reversed.  It  is  true  that  this 
court  In  tbe  case  above  moitioned,  did  hold 
that  a  dty  ordinance  which  makes  it  unlaw- 
ful for  any  contractor  upon  any  of  the  public 
works  of  a  dty  to  require  or  permit  any  day 
laborer  or  mechanic  to  work  more  than  eight 
hours  in  any  one  calendar  day  is  uhconstitu- 
tlonal,  on  the  ground  that  It  interferes  with 
the  right  of  persons  to  contract  with  refer- 
ence to  thdr  services,  where  such  services 
are  neither  unla-wfnl  nor  against  pnbllc  poli- 
cy. This  was  a  brief  pot  curiam  opIni«i.  It 
was  stated  therein  that  we  had  not  been 
cited  to  a  single  case  wherein  the  constitu- 
tionality of  such  ordinances  bad  been  sus- 
tained, and  a  recurrence  to  the  briefs  in  tbat 
case  sustains  this  statement  in  the  opinion. 
In  fact  the  brief  of  appellant  did  not  dis- 
cuss this  question  at  all,  but  it  appears  that 
the  court  below  sustained  a  demurrer  to  the 
complaint  on  the  ground  that  the  ordinance 
was  an  enlargement  upon  the  powers  granted 
by  the  dty  charter  to  regulate  the  honrs  of 
labor  of  persons  laboring  upon  public  con- 
tract work  of  tbe  dty,  and  this  was  the  only 
question  that  was  discussed  In  appellant's 
brief.  The  unconstitntionality  of  the  ordi- 
nance was  briefly  mentioned  in  respondent's 
brief,  and  some  cases  cited,  notably  the  case 
of  In  re  Morgan,  26  Colo.  415,  58  Pac.  1071. 
47  L.  R.  A.  62,  77  Am.  St  Rep.  269,  upon 
which  the  court  seems  to  have  based  its  de- 
cision. The  Colorado  case,  however,  has 
since  been  overruled  In  principle  by  this 
court  in  State  v.  Buchanan,  29  Wash.  603, 
70  Pac.  52,  50  L.  R.  A.  342,  92  Am.  St  Rep. 
930.  Tbe  Colorado  case  Is  the  radical  type 
of  cases  holding  such  laws  unconstitutional, 
and  It  held  that  laws  of  this  character,  even 
where  they  were  made  with  reference  to  the 
health  of  tbe  workmen  employed,  were  In  con- 
flict with  the  Constitntiwi,  and  that  In  the 
absence  of  a  cimstitutional  provision  author- 
izing the  Legislature  to  single  out  workmen 
in  underground  mines  and  smelters  and  re- 
strict them  as  to  the  number  of  hours  they 
shall  woik,  such  a  law  is  unconstitutional  as 
being  class  legislation;  tbat  it  was  not  a 
valid  exercise  of  police  power  to  protect  the 
pnbllc  health,  since  the  health  of  the  miner 
alone,  and  not  of  tbe  public  at  large,  Is  Its 
object  This  case  Is  in  direct  conflict  with 
Holden  v.  Hardy.  160  U.  B.  366,  18  Sup.  Ct. 
383,  42  L.  Ed.  780,  where  the  provision  in  tbe 
Utah  statute  providing  that  the  period  of  em- 
ployment of  workmen  in  all  underground 
mines  or  workings  shall  be  eight  hours  per 
day,  except  In  cases  of  emergency,  etc.,  was 
sustained  as  not  being  Inimical  to  the  pro- 
visions of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  by  abridg- 
ing the  privilege  or  Immunities  of  its  dti- 
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Zeus,  or  deprivlDg  them  of  their  property,  or 
denjlDg  to  them  the  equal  protection  of  the 
laws.  In  the  case  at  bar  the  ordinance  which 
was  violated,  was  substantially  Identical  with 
the  act  of  the  Legislature,  Laws  1889,  p.  168. 
c.  101.  which  provides: 

"Section  1.  Hereafter  eight  hours  In  any  ' 
calendar  day  shall  constitute  a  day's  work  i 
on  any  work  done  for  the  state  or  any  county  1 
or  municipality  within  the  state  subject  to  j 
the  conditions  hereinafter  provided.  i 

"Sec.  2.  All  woi^  done  by  contract  or  sub-  i 
Contract  on  any  building  or  Improvements  or  > 
works  on  roads,  bridges,  streets,  alleys  or  1 
buildings  for  the  state  or  any  county  or  ma>  | 
nlcipallty  within  the  state  shall  be  done  un- 
der the  provisions  of  this  act;  provided,  that 
In  cases  of  eztraordlhary  emergency  such  as 
danger  to  life  or  property,  the  hours  for  work  i 
may  be  extended,  but  In  such  case  the  rate  > 
of  pay  for  time  employed  in  excess  of  eight  I 
hours  of  each  calendar  day,  shall  be  one  and  ; 
one-half  times  the  rate  of  pay  allowed  toe 
the  same  amount  of  time  during  eight  hours' 
service.    And  for  this  purpose  this  act  is 
made  a  part  of  all  contrncts,  sub-contracts  or 
agreements  for  work  done  for  the  state  or 
any  county  or  municipality  within  the  state. 

"Sec.  3.  Any  contractor,  sub-contractor,  or 
agent  of  contractor  or  sub-contractor,  fore- 
man or  employer  who  shall  violate  the  pro- 
visions of  this  act,  shall  be  deemed  guilty  of 
misdemeanor  and  upon  conviction  shall  be 
fined  In  s  sum  not  less  than  twenty-flve  dol- 
lars nor  more  than  two  hundred  dollars,  or 
with  imprisonment  In  the  county  jail  for  a 
period  of  not  less  than  ten  days  nor  mofe 
than  nlne^  days,  or  both  such  fine  and  im- 
prisonment,  at  the  d1screti<m  of  the  court." 

In  this  case  It  Is  stipulated  that  the  con- 
tract for  the  municipal  work,  under  which  if 
was  charged  that  the  petitioner  bad  permit- 
ted one  of  his  employes  to  work  for  more 
than  eight  hours  In  one  calendar  day,  con- 
tained the  following  provision:  "It  is  fur- 
ther agreed  that  the  laws  of  the  state  fixing 
the  hours  constituting  a  day's  wor*,  approv- 
ed March  18.  1899,  and  Ordinance  No.  A1114, 
passed  January  7,  1902,  shall  be  a  part  of 
this  contract"  It  is  insisted  by  the  respond- 
ent that  it  would  be  tmconsclonable  to  allow 
the  contractor,  after  having  entered  Into 
this  contract  and  based  his  bid  upon  the  pro- 
visions of  the  ordinance  with  reference  to 
the  number  of  hours  that  laborers  under  the 
contract  should  be  allowed  to  work,  to  appro- 
priate to  himself  the  benefits  accruing  from 
a  violation  of  his  own  contract;  and  there 
seems  to  be  some  justice  In  this  criticism,  al- 
though in  an  action  of  this  character  it  may 
not  be  a  pertinent  a^ment  But,  whatever 
may  be  said  of  the  correctness  of  Seattle  v. 
Smyth,  supra,  at  the  time  it  was  rendered 
— and  It  may  be  conceded,  we  think,  that 
a  majority  of  the  tribunals  before  which  this 
question  has  been  brought  have  pronounced 
snch  laws  unconstitutional — yet  the  Supreme 
Court  of  the  United  States  in  the  recent  case 


of  Atkln  T.  Kansas  (decided  May  1.  1903)  2i 
Sup.  Ct  124,  48  L.  Ed.  148,  have  passed  with 
no  uncertain  sound  upon  the  identical  ques- 
tioD  which  Is  presented  In  this  case,  and 
have  held  the  law  to  be  valid.    An  exam- 
ination of  the  Kansas  statute  .upon  which 
the  defendant  Atkiu  was  Indicted  shows  it 
to  be  in  substance  the  same  as  oar  statute 
and  the  ordinance  In  question.    The  com- 
plaint charged  that  Atkln  contracted  with 
the  municipal  corporatl<m  of  Kansas  City  to 
do  labor  on  a  certain  boulevard,  and,  baring 
hired  one  George  Reese  to  shovel  and  remove 
dirt  in  execution  of  the  work,  did  knowing- 
ly, willfully,  and  unlawfully  permit  and  re- 
quire bim  to  labor  10  hours  upon  said  work, 
there  being  no  extraordinary  emergency  aris- 
ing in  time  of  war,  nor  any  necessity  for  him 
to  labor  m<H:e  than  8  hours  for  the  protection 
of  property  or  of  human  life,  the  statute  pro> 
vldlng  that  employes  should  not  work  more 
than  8  hours  a  day.   And,  as  showing  that 
there  was  no  element  of  the  health  of  the 
dtizens  involved  In  this  case.  It  was  stipulat- 
ed that  the  labor  performed  by  Reese  was 
healthful  outdoor  work,  not  dangerous,  tiaz- 
ardous,  or  In  any  way  Injurious  to  llfe^  limb, 
or  health,  and  could  be  performed  for  a  peri- 
od of  10  hours  during  each  working  day  of 
the  week  without  injury  from  so  doing,  and 
that  the  labor  he  was  employed  to  perform, 
and  did  perform,  was  In  no  respect  or  maa- 
ner  more  dangerous  to  the  health  or  hasard- 
ous  to  life  or  limb  or  to  the  general  welfare 
of  the  sold  George  Reese  or  other  p^sons 
doing  such  work  than  the  labor  performed  by 
persons  doing  the  same  kind  of  or  character 
of  work  as  the  employes  of  contractors  hav- 
ing contracts  to  do  the  same  kind  of  votk 
for  private  persons,  firms,  or  corporattoas, 
or  as  the  servants  of  private  persons,  firms, 
or  corporations.    It  was  further  stipulated 
that  the  work  of  shoveling  and  removing 
dirt  for  the  construction  of  a  pavement  wbb 
in  all  respects  the  same  whether  the  pave- 
ment be  constructed  for  a  city  or  other  mu- 
nicipality, or  for  a  private  person.  Urm,  ta 
corporation.  But  the  decision  was  based  up- 
on an  entirely  new  theory  of  the  law,  name- 
ly, that  it  was  a  public  work  on  which  tbe 
contractor  was  engaged,  and  with  ref^ence 
to  which  he  contracted;  that  the  state;,  or 
tbe  munlcipalltlee  through  delegated  powers 
from  the  state,  had  a  right  to  do  their  work 
In  any  manner  In  which  they  saw  fit,  sod 
that  they  had  the  same  right  to  compel  those 
with  whom  they  contracted  to  perform  the 
public  work  in  the  same  manner,  and  that 
there  was  no  question  of  violation  of  pri- 
vate right  Involved.    In  the  discussion  ot 
tbe  case  It  is  said:  "Whether  a  similar  stat- 
ute applied  to  laborers  or  employes  in  pure- 
ly private  work  would  be  constltutkmal  !■  * 
question  of  very  large  import,  which  we  htn 
no  occasion  now  to  determine  or  even  to 
consider.   Assuming  that  the  statute  has  aP" 
plication  only  to  labor  or  work  paformed 
by  or  on  behalf  of  the  state,  or  by  or  od  be- 
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lialf  of  a  mnnlcipBl  cwporatlon,  tbe  defend- 
ant eontoids  that  it  Is  In  conflict  vlth  tbe 
fomteentli  «mendm«it.  BA  InBtats  tbat  the 
amendment  gnaiantiea  to  him  the  right  to 
pursue  any  lawful  calling,  and  to  entet  Into 
all  contracts  that  are  proper,  necessary,  or 
essential  to  the  prosecatloa  of  such  calling; 
and  that  statute  of  Kansas  unreasonably  in- 
terferes with  the  exercise  of  that  right" 
And,  after  quotta^  the  argument  of  counsel, 
1^  court  says:  "These  qaeettons— Indeed, 
the  entire  argument  of  defendant's  counsel — 
seem  to  attach  too  little  consequence  to  the 
relation  existing  between  a  state  and  its  mu- 
nicipal corpwations.  Such  corporations  are 
the  creatures — mere  political  subdivisions — 
of  tiie  estate.  f6r  the  purpose  of  exercising 
a  part  of  its  powers.  Th^  may  exert  only 
such  powers  as  are  aqnressly  .granted  to 
them,  or  such  as  may  be  necessarily  implied 
from  those  granted.  What  they  lawfully  do 
of  a  public  character  Is  done  under  the  ssnc- 
tion  of  the  state.  They  are^  In  erery  Msot- 
tlal  BMUW,  raly  auxiliaries  of  the  state  for 
the  purposes  of  local  goremment  They  may 
he  created,  or,  haying  been  created,  their 
powers  may  be  restricted  or  enlarged  or  alto- 
gethOT  withdrawn,  at  the  will  of  the  Legisla- 
ture; the  authority  of  the  liCglslature,  when 
restricting  or  withdrawing  such  powers,  be- 
ing subject  only  to  the  fundamental  condi- 
tion that  the  coUectlTe  and  Individual  rights 
of  the  people  of  the  municipality  shall  not 
thereby  be  destroyed.  •  •  •  The  improve- 
ment of  the  boulevard  In  questicm  was  a 
work  of  which  the  state,  if  It  bad  deemed  it 
proper  to  do  so,  could  have  taken  Immediate 
charge  by  its  own  agrats,  for  it  Is  on'e  of 
the  functions  of  government  to  provide  pub- 
lic highways  for  the  convenience  and  com- 
fort of  the  people.  Instead  of  undertaking 
that  work  directly,  tbe  state  invested  one  of 
Its  governmental  agencies  with  power  to  care 
for  it  Whether  done  by  the  state  directly  or 
by  one  of  its  InstrumentalltleB,  the  work 
was  of  a  public,  not  private,  character. 
•  •  •  Whatever  may  have  been  the  mo- 
tives controlling  the  enactment  of  the  statute 
in  question,  we  can  Imagine  no  possible 
ground  to  dispute  the  power  of  the  state  to 
declare  that  no  one  undertaking  work  t<a  It 
or  for  one  of  Its  municipal  agencies  should 
permit  or  require  an  employ^  on  such  work  to 
labor  in  excess  of  eight  hours  each  day,  and 
to  inflict  punishment  upon  those  who  are  em- 
braced by  such  regulations  and  yet  disre- 
gard them.  It  cannot  be  deemed  a  part  of 
the  liberty  of  any  contractor  tbat  he  be  al- 
lowed to  do  public  work  In  any  mode  he  may 
choose  to  adopt,  without  regard  to  the  wish- 
es of  tbe  state.  On  the  contrary.  It  belongs 
to  the  state,  as  the  guardian  and  trustee  for 
Its  people,  and  having  control  of  Its  affairs, 
to  prescribe  the  conditions  upon  which  it 
will  permit  public  work  to  be  done  on  its  be- 
half, or  on  behalf  of  Its  municIpalltleB.  No 
court  has  authority  to  review  Its  action  In 
that  respect    Regulations  on  this  subject 


rarest  only  considerations  ot  public  pol- 
icy, and  with  such  considerations  the  courts 
have  no  concwn.  If  it  he  cont^ded  to  be 
the  right  of  every  one  to  dispose  of  his  Ubor 
upon  such  terms  as  he  deems  best— as  un- 
doubtedly It  Is — and  that  to  make  it  a  crim- 
inal olCense  for  a  contractor  for  public  work 
to  permit  or  require  his  employA  to  perform 
labor  upon  that  work  in  euress  of  eight 
hours  each  day  Is  in  draogatlon  of  the  lib- 
erty both  of  ^i^oyte  and  empli^er,  it  is 
sulBclent  to  answer  that  no  employA  is  en- 
titled, of  absolute  right  and  as  a  part  of 
his  liberty,  to  perform  labor  for  tbe  state, 
and  no  contractor  tw  public  work  can  excuse 
a  violation  of  ids  agreement  with  the  stote 
by  doing  that  which  the  statute  under  which 
he  proceeds  distinctly  and  lawfully  forbids 
him  to  do."  It  is  a  notable  fact  In  this  cm- 
nectlon  that  the  alleged  consUtuttonal  right 
of  the  laborer  to  contract  his  labor  at  any 
price  which  seems  to  him  desirable  is  not 
In  this  or  any  other  repwted  case  a  claim 
urged  by  the  labors,  but  the  earnest  con- 
tention in  his  behalf  is  made  by  the  con- 
tractors who  are  reaping  the  benefits  of  the 
violation  of  that  contract  in  paying  the  la- 
borer a  less  remuneration  than  he  Is  entitled 
to  under  the  statute.  But  inasmuch  as  this 
Is  a  case  which  is  susceptible  of  being  ap- 
pealed to  the  Supreme  Court  of  the  United 
States,  and  Inasmuch  as  that  tribunal  has 
passed  squarely  upon  the  questions  Involved 
In  this  case  In  favor  of  sustaining  the  Judg- 
ment herein,  this  court  feels  it  Its  duty  to 
yield  allegiance  to  the  doctrine  announced  by 
tbe  Supreme  Court  of  the  United  States. 

Tbere  seems  to  us  to  he  no  virtue  In  any 
of  the  other  contentions  made  by  the  appel- 
lant The  title  to  the  act  Is  sufflclent;  the 
ordinance  was  made  under  the  authority  of 
the  law,  and,  not  being  obnoxious  to  any 
constitutional  ^vision  either  of  the  United 
States  or  of  the  stete,  the  judgment  will  be 
sustained. 

FUIiLERTON,  a  J.,  and  BIOUNT,  AN- 
DBBS,  and  HADLET,  33.,  concur. 
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JENSEN  et  ux. 
(Supreme  Court  of  Washington.   Dec  80, 1904.) 

COHTHACTS— PEBFOBMAHOh— IIWUNOTIOH — 
EVIDENCE— SOraiOIBNCT. 

1,  Plaintiff,  a  brewing  company,  alleged  that 
it  and  defen^nt.  a  salora  keeper,  Jointly  leased 
premises  in  which  it  was  agreed  the  defendant 
should  carry  on  his  business;  .that  piaintitf 
loaned  defendant  98,000  to  improve  the  lease- 
hold, and  that  defendant  agreed  to  purchase  all 
his  beer  from  plaintiff :  that  defendant  refused 
to  fulfill  his  agreement,  hut  purchased  aU  his 
beer  elsewhere,  to  plaintiff's  damage;  and  the 
prayer  was  for  injunction  and  a  receiver.  Held 
that,  the  evidence  showing  that  plaintiff  was 
merely  the  surety  of  the  defendant,  and  that 
the  plaintiff  had  subsequently  been  released  un- 
der an  agreement  that  he  would  no  longer  hold 
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defendant  to  performance,  and  that  the  money 
loaned  had  been  repaid,  it  was  error  to  grant 
the  relief  asked. 

Appeal  from  Superior  Court,  King  CSounty; 
W.  R.  Bell,  Judse. 

Bin  by  the  Seattle  Brewing  &,  Malting 
Company  against  William  Jensen  and  wife. 
From  a  decree  for  plaintiff,  defendants  ap- 
peal. Rerersed. 

Balllnger,  Ronald  &  Bsttle,  for  appellants. 
G.  M.  Emory  and  Harold  Preston,  for  re- 
spondent. 

DUNBAR,  J.  This  was  an  action  asking 
for  equitable  relief,  tIz.,  for  a  temporary  In- 
junction and  for  the  appointment  of  a  re- 
ceiver pendente  lite.  The  complaint  alleges 
ft  contract,  and  sets  forth  as  the  basis  of 
said  contract  the  following  written  docu- 
ment tIz.:  "This  Indenture,  made  this  20tli 
day  of  March,  1901,  by  and  between  J.  W. 
Cliae  and  William  Nottingham  *  •  •  par^ 
ties  of  the  first  part,  and  William  Jensen 
and  Hulda  Jensen,  bis  wife,  and  tbe  Seattle 
Brewing  and  Malting  Company,  Jointly  and 
severally,  parties  of  the  second  part,  Wlt- 
nessetb:  That  tbe  said  parties  of  the  first 
part  do  by  these  presents  lease  unto  tbe  said 
parties  of  tbe  second  part  tor  restaurant  and 
saloon  purpoaea  all  tbe  premises  known  as 
the  Bismarck  Cafd,  for  a  period  from  the 
date  hereof  to  the  31st  day  of  December, 
1906,  at  the  monthly  rental  of  five  hundred 
dollars,  payable  on  tbe  first  day  of  each 
month,  In  advance,  together  with  all  bills 
for  heat,  light,  water  and  all  repairs  and 
other  expenses  Incurred  Incident  to  the  use 
and  occupancy  of  said  premlSM.  •  •  • 
Tbe  said  parties  of  the  second  part  do  hereby 
Jointly  and  severally  covenant  and  agree  to 
pay  tbe  said  parties  of  the  first  part  the  said 
rent  for  the  full  term  of  this  lease,  in  the 
manner  hereinbefore  specified,"  etc. 

It  Is  alleged  in  the  complaint  that  at  the 
same  time,  and  as  a  part  of  the  same  contract 
and  transaction,  the  parties  to  this  action 
entered  Into  the  following  memorandum  of 
agreement,  viz.:  "Memorandum  of  Agree- 
ment, Made  and  entered  Into  this  20th  day 
of  March,  A.  D.  1901,  by  and  between  the 
Seattle  Brewing  and  Malting  Company,  a 
corporation  etc.,  the  party  of  the  first  part, 
and  William  Jensen  and  Hulda  Jensen,  his 
wife,  parties  of  tbe  second  part,  Witnesseth: 
Whereas  the  aforesaid  first  and  second  par- 
ties have  Jointly  leased  and  rented  from  J. 
W.  Gllse  and  William  Nottingham,  through 
J.  W.  Cllse  for  himself  and  as  the  duly 
authorized  agent  of  William  Nottingham,  by 
written  lease  bearing  even  date  herewith,  all 
that  [being  the  same  property  described  in 
the  lease],  for  the  term  commencing  with 
the  completion  of  the  premises  and  ending 
on  tbe  Slst  day  of  December,  1906;  and  said 
second  parties  will  conduct  and  carry  on  a 
restaurant,  saloon  and  liquor  business  In 
said  premises  during  the  term  of  said  lease; 
And  whereas,  one  of  the  conditions  upon 
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which  tbe  lease  of  the  said  premises  is  Joint- 
ly made  with  tbe  parties  of  the  first  part 
and  parties  of  tbe  second  part,  was  that  tbe 
second  parties  should  enter  Into  and  agree 
with  tbe  pari?  of  the  first  part,  to  purchis* 
from  the  said  first  party  exclusively  all  the 
beer  sold  or  offered  for  sale  in  said  premises 
during  the  term  of  tbe  above  lease;  Now, 
therefore.  In  consideration  of  the  premises, 
it  is  hereby  mutually  agreed  by  and  be- 
tween the  parties  hereto,  as  follows:  First, 
All  of  the  beer  sold  or  offered  for  sale  by  tbe 
second  parties  in  the  carrying  oa  of  said 
saloon  and  restaurant  business  In  tbe  prem- 
ises aforesaid  during  the  term  of  said  lease, 
shall  be  purchased  from  the  party  of  the 
first  part     [Signed  and  witnessed.]" 

It  Is  further  alleged  In  the  complaint  tbat 
at  tbe  time  of  the  execution  of  these  instm- 
ments  It  was  mutually  orally  agreed  that  the 
plaintiff  was  to  be  the  ownex  entitled  to  the 
possession  of  an  undivided  one-half,  and  tbe 
defendants  to  an  undivided  one-half,  of  tlw 
leasehold  estate.    It  is  also  alleged  that  as 
a  part  of  the  same  transaction  It  was  orally 
agreed  that  plaintiff  would  loan  defendant^ 
without  Interest  ^000,  to  be  expended  by 
defendants  for  the  benefit  of  said  leasehold 
estate  in  Improving,  decorating,  etc.,  and 
that  by  reason  of  the  loaning  of  said  $8,000 
the  leasehold  estate  was  rendered  valuable 
to  tbat  extent;  that  it  was  mutually  agreed, 
also,  by  said  plaintiff  and  said  defendant^ 
at  tbe  time  of  entering  into  said  agieemrat, 
as  a  part  thereof,  that  the  sole  pr^ts  to  be 
derived  from  said  leasehcrid  estate  by  said 
plaintiff  should  be  the  pr<^ts  derived  Crom 
tbe  exclusive  purchase  from  it  by  defend- 
ants of  all  the  beer  sold  or  offered  for  sale 
by  them  In  said  premises  during  the  term  of 
said  lease;   that  tbe  defendants  conducted 
a  prosperous  business  In  accordance  with 
tbe  agreement  afwesald,  and  complied  witb 
the  beer  contract  until  tbe  month  of  Decem- 
ber, 1903,  to  tbe  benefit  of  tbe  plaintiff  in 
the  sum  of  (15  a  day;  that  In  December, 
1908,  the  defendants,  in  violation  of  their 
contract  and  contrary  to  equity  and  good  cod- 
Bcience,  refused  to  purchase  any  beer  what- 
ever from  said  plaintiff,  and  still  refuse  to 
purchase  it  now  or  in  the  future,  but  oa  tbe 
contrary,  are  purchasing,  and  threaten  to  con- 
tinue to  purchase,  large  quantities,  to  wit. 
all  the  beer  consumed  or  to  be  consumed, 
sold,  offered  for  sale,  or  to  be  sold  or  offered 
for  sale,  upon  said  leasehold  premises;  that 
It  Is  Impracticable  to  determine  the  amount 
of  damages  from  tbe  violation  of  the  contract 
In  an  action  at  law,  by  reason  of  the  tiet 
that  the  profits  arising  from  the  sale  of  beer 
confiict  greatly  now  and  at  various  times  by 
factors  Impossible  for  either  plaintiff  or  de- 
fendants to  foresee  or  control,  such  as  tbe 
possible  increase  or  decrease  of  tbe  popula- 
tion, the  changing  of  currents  of  travd,  tbe 
condition  of  the  weather,  and  the  change  of 
centers  of  population  within  said  city  ot 
Seattle;  together  with  the  other  ordinary  al- 
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legations  In  sneli  cases  In  relation  to  dam- 
ages. The  ccnnplaint  alleges,  also,  that  the 
defendants  refuse  to  allov  ^ntUf  to  enjoy 
any  of  the  benefits  arising  from  said  lease, 
and  have  refused  and  still  refoae  to  allow 
It  to  partake  of  any  of  the  rights  of  possea- 
Bion  secured  thereby,  and  bave  refused  and 
still  refuse  to  allow  It  In  any  manner  to 
share  or  partake  In  the  Increased  value  of 
sold  leasehold  arising  by  reason  of  the  fmv 
nlshing  of  money  hereinbefore  r^erred  to. 
It  prays  that  a  recelrer  of  said  leasehold  and 
said  buliness*  and  all  fumttun,  flxtnres,  ap- 
pliances, or  peraonal  property  in  or  about 
the  conduct  thereof,  be  appointed,  and  that  \ 
an  order  issue  enjoining  and  restinining  de- 
fendants from  fuzthw  refusing  to  purchase 
from  plaintiff  all  beer  sold  or  offered  for 
■ale  1^  them  upon  said  iHremlses,  or  from 
purchasing  from  any  person  ottier  than 
plaintiff  fbr  sale  on  said  premises,  and  from 
selling  thereon  and  offering  for  sale  thererai, 
any  beer  so  purchased;  and  for  general  re- 
lict 

A  demurrer  was  Interposed  to  this  com- 
plaint, to  the  effect  tiiat  it  failed  to  state  i 
facts  anfllclent  to  constitute  a  cause  of  ac-  { 
tlon  against  the  defendants,  or  to  entitle  the  | 
plaintiff  to  the  relief  in  equity  as  prayed  for,  { 
or  tot  any  relief  In  equity    The  demurrer  | 
was  overmled,  and  upon  a  trial  of  the  cause  { 
a  receiver  was  appointed,  and  a  temporary 
injunction  granted.  In  accordance  with  the 
prayo'  of  tiie  complaint 

This  cause  was  tried  by  the  court  upon 
affldaTlts  alone.  The  first  affidavit  made  by 
Sweeneyt  who  is  the  agent  of  the  respondent 
sets  forth  In  substance  the  matters  and  things 
set  forth  In  the  complaint  The  appellants 
filed  an  answering  affidavit,  by  appellant 
William  Jensen,  In  which  it  wob  admitted 
that  the  agreements  were  executed  as  set 
forth  in  the  complaint,  but  it  is  alleged  that 
It  was  the  intention  of  t2te  parties  plaintiff 
and  defoidant  that  the  plaintiff  should  not 
be  a  Joint  lessee  with  the  defendants,  but 
simply  a  surety;  that  one  Blacklstone  had 
an  option  with  GUse  for  the  lease  of  these 
premises;  that  the  defendants  paid  lilm  9290 
for  said  opti(m,  and  undertook  to  lease  12ie 
premises  from  Ollse  and  his  principals,  and 
that  OUse  demanded  security,  and  tiiat  said 
security  wu  fumldied  in  the  manner  speci- 
fied; that  plaintiff  ban  never  assumed  to 
have  any  interest  in  the'  leasehold  estate; 
that  It  has  never  paid  any  part  of  the  rent, 
which  has  always  been  jtald  by  the  def^d- 
ants,  and  that  it  never  claimed  any  other  In- 
terest than  the  advantage  which  it  would 
obtain  by  reascm  of  the  sales  of  tte  beer 
which  was  to  be  used  in  the  business  con- 
ducted by  the  defendante;  that  defendants 
were  nnable  to  purchase  beer  aft^r  the  mid- 
dle of  December  of  the  brewing  company,  by 
reason  of  the  fact  timt  the  unions  In  Seattle 
had  pronounced  tlie  plaintiff  company's  beer 
unfair,  and  undertook  to  prohibit  Its  sale; 
that  defendante  liad  employed  in  tbelr  busl- 
78P,— 64 


ness  in  the  caf6  aforesaid  some  70  emptoyds, 
all  of  whom  belonged  to  the  union,  and  all  of 
whom  threatened  to  strike  If  defendante  pur- 
diased  said  beer,  and  threatened  to  boycott 
the  business  of  defendants,  and  d^endante 
became  satisfied  that  they  could  not  conduct 
their  business,  and  that  their  business,  which 
was  a  valuable  one,  would  be  absolutely  de- 
stroyed. If  they  yielded  to  the  protestetlons 
of  Sweeney  and  purchased  his  beer;  that 
Sweeney  in  the  first  place  tried  to  hire  affi- 
ant to  enter  into  his  quarrel  with  the  unions 
offering  him  |1,000,  and  tiiat  afterwards, 
when  he  discovoed  this  conld  not  be  4one, 
he  became  naaged  at  the  defendants,  tbreat- 
enittg  to  prevent  them  from  buying  beer  of 
any  other  dealer;  that  he  sued  them  without 
notice  for  ttie  98,000  which  had  been  loaned 
to  them,  and  by  than  expended  in  furnish- 
ing and  Improving  the  leasehold  intnest, 
thereby  causing  them  to  pay  not  only  the 
98,000,  but  9800  attorn^  fee,  although  a 
short  time  before  the  money  had  been  prof- 
fered to  Sweeney,  and  he  had  told  the  de- 
fendante to  ke^  it,  as  the  company  was  not 
in  any  need  of  It;  that,  In  order  to  prevent 
trouble  and  litigation,  while  they  did  not 
consider  themselves,  for  reasons  hereinafter 
steted,  bound  upon  the  so-called  contract 
they  offered  to  give  the  plaintiff  a  bond  for 
the  payment  to  it  of  any  sum  which  might 
be  found  due  it  aa  damages  for  tbelr  failure 
to  buy  be&:  of  it  according  to  cbe  alleged  con- 
tract; that  they  offered  to  allow  it  to  have  ac- 
cess to  their  books,  so  that  it  could  tell  the 
amount  of  beer  that  was  sold  by  them  during 
the  time  that  fhej  did  not  purchase  the  beer 
of  the  plaintiff,  and  made  every  off»  which 
was  poaribly  within  their  power  to  make; 
that  after  making  one  of  these  propositions 
to  the  attorney  for  the  plaintiff,  who  said 
that  he  would  submit  it  to  Mr.  Sweeney,  and 
let  them  know  the  result  of  the  snbmlasion 
by  10  o'clock  the  next  morning,  at  about  9 
o'cIo<A  that  evening  affiant  was  rung  up  on 
the  telephone  by  Sweeney,  who  said  to  him, 
in  the  following  words:  "I  want  you  to  un- 
.derstend  about  that  settlement  you  are  try- 
ing to  make.  I  don't  want  no  settlement  1 
am  going  to  have  a  receiver  In  there  if  hell 
freezes  over.  I  am  going  to  draw  every  drop 
of  blood  out  of  yon.  I  am  going  to  take  the 
last  dollar  from  you."  To  which  afilant  an- 
swered, "Go  at  it,  old  boy,"  and  hung  up 
the  telephone.  Sweeney,  In  a  connter  affi- 
davit, denies  using  the  language  alleged  In 
defendante'  affidavit  to  have  been  used,  but 
states  in  bis  own  words  what  he  said,  which 
shows  substantially  the  same  revengeful 
spirit  and  inclination  to  Injure  the  defend- 
ante, rather  than  to  settie  their  difficulties. 
We  speak  of  this  only  to  show  the  apparent 
animus  In  the  bringing  of  tiie  action,  whlc^ 
may,  and  ought  to  a  certain  extent,  guide 
the  court  in  weighing  the  testimony  in  a 
cause  like  this,  where  there  Is  a  plain  con- 
filct  in  the  testimony.  It  is  also  allseed  In 
defondante*  affidavit  that  GUse,  desiring  to 
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obtain  some  concessions  from  these  lessees, 
wanting  a  portion  of  the  premises  released 
to  blm  for  the  purpose  of  building  the  foun- 
datlon  for  a  vault,  entered  into  an  agree- 
ment with  the  defendants  and  with  Sweeney 
by  which  the  plalntilf  was  to  be  released,  i.t 
being  stated  In  the  affldarlt  of  defendants 
that  the  plaintiff  had  objected  to  being  fur- 
ther responsible  on  this  lease;  that  Sweeuey 
agreed  to  this  proposition  of  Mr.  Cllse,  and 
agreed  to  withdraw  from  the  lease  and  al- 
low the  defendants  to  become  the  sol^  les- 
sees, and  also  agreed  that,  In  consideration 
of  the  release  of  the  plaintiff.  It  would  re- 
lease the  defendants  from  their  beor  contract. 
This  is  bitterly  denied  by  Sweeney  in  an  an- 
swering affidavit. 

We  are  satisfied  from  the  whole  record 
that  It  never  was  the  Intention  that  the  plain- 
tiff should  have  any  Interest  In  the  lease- 
hold estate;  that  Its  true  position,  which  was 
understood  not  only  between  plaintiff  and 
defendants,  but  between  them  and  Clise,  was 
that  it  was  simply  security  for  the  carrying 
out  of  the  lease;  that  it  paid  no  attention  to 
the  lease,  transacted  none  of  the  business, 
and  was  Interested  only  In  securing  sales  for 
Its  beer.  In  fact.  It  Is  stated  in  the  affidavit 
of  Sweeney  that  the  plaintiff  never  claimed 
any  other  profit  In  the  business  than  the 
profit  which  would  arise  from  the  sale  of 
beer  under  the  alleged  beer  contract  There 
Is  no  testimony  in  the  case  that  the  lease- 
hold interest'  has  In  any  way  been  Injured, 
or  will  be  Injured,  or  that  any  property  In 
connection  with  it  has  been  or  will  be  dissi- 
pated. Tne  allegations  In  relation  to  the 
furnishing  of  the  $8,000  are  met  by  the  un- 
contradicted aflldavlt  that  said  money  bad 
since  been  paid,  and  there  cannot  in  any 
event  be  any  reason  for  the  appointment  of 
a  receiver  to  look  after  the  leasehold  inter- 
est It  is  conceded  that,  under  the  agree- 
ment, the  defendants  hare  a  right  to  use 
such  leasehold  interest  exclusively,  and  there 
Is  nothing  to  show  that  it  is  being  used  con- 
trary to  any  of  the  conditions  agreed  upon, 
excepting  in  the  matter  of  the  purchase  of 
the  beer.  This  contract  in  relation  to  the 
beer  was  an  exceedingly  loose  one,  there  be- 
Ing  DO  price  stipulated  for  the  payment  of 
the  beer,  not  even  that  the  market  price 
should  be  paid  therefor.  But  conceding, 
without  deciding,  that  the  market  price  was 
the  price  which  was  understood  at  the  time 
of  the  execution  of  the  contract,  according 
to  the  afi3davit  of  the  defendants  this  con- 
tract was  abrogated  and  annulled,  and  the 
defendauta  released*  b7  agreement  with 
Sweeney. 

The  following  affidavit  of  Mr.  CUse  seems 
to  put  this  question  beyond  a  peradventure, 
and  throws  some  light  upon  the  whole  trans- 
action. It  is  as  follows:  "J.  W.  CUse.  being 
first  duly  sworn,  upon  oath  deposes  and  says: 
That  prior  to  the  execution  of  the  lease  men- 
tioned In  the  plaintiff's  complaint  herein  he 
required  of  the  defendants  secmlty;  tliat 


the  result  of  said  requirement  waa  the  mak- 
ing of  the  lease  to  the  plaintUf  and  defend- 
ants jointly;  that  thereafter  the  owners  oi 
the  premises  desired  the  surrender  of  a  small 
portion  of  said  premises  for  the  purpose  of 
constructing  the  foundation  for  a  vault  for 
a  bank,  which  was  to  occupy  a  room  on  tbe 
floor  above;  that  the  defendant  William  Jen- 
sen refused  under  any  circumstances  or  upon 
any  conditions,  for  a  while,  to  surrender  pos- 
session of  the  part  desired  by  the  owners  of 
the  premises;  that  E.  F.  Sweeney,  manager 
of  the  plaintiff,  never  claimed  to  affiant  that 
he  owned  or  controlled  any  part  of  the  leass- 
hold  interest  or  of  the  business  carried  on  by 
the  defendants,  and  be  has  at  times  statetl 
to  affiant  that  he  did  not  control  said  mat- 
ters; plaintiff  has  never  paid  any  of  tbe  rent; 
that  all  rentals  tor  said  premises  have  been 
paid  by  the  defendants;  that  the  said  Swee- 
ney was  willing  for  the  owners  to  have  pos- 
session of  that  portion  of  the  leased  prem- 
ises required  for  the  purpose  of  constructing 
said  vault  as  aforesaid,  but  informed  affiant 
that  he  could  not  dictate  to  or  control  de- 
fendants Jensen;  that  thereupon  defendant 
William  Jensen  stated  to  affiant  that  If  af- 
fiant would  release  plaintiff  from  any  lia- 
bility as  surety  on  account  of  said  lease,  and 
procure  the  release  of  the  defendants  from 
any  obligation  to  plaintiff,  he  (said  Jensen) 
would  surrender  to  the  owners  the  portion 
of  the  premises  desired  tor  the  construcdoa 
of  said  vault;  thereupon  affiant  sought  and 
met  Mr.  Sweeney  In  the  office  of  L.  C.  Oil- 
man, an  attorney  at  law,  and,  after  stating 
the  fact  as  aforesaid  to  said  Sweeney,  aifiaut 
asked  said  Sweeney  If  he  (Sweeney)  would 
release  defendant  from  his  so-called  beer 
contract,  providing  the  defendant  would  sur- 
render to  the  owners  the  premises  desired 
as  aforesaid;  that  Mr.  Sweeney  answered  hi 
the  affirmative,  and  agreed  to  do  bo;  that 
affiant,  relying  upon  the  promises  of  the  said 
Sweeney,  communicated  the  same  to  tbe 
said  defendants  Jensen,  and  then  and  there 
entered  Into  a  written  agreement  with  Jen- 
sen, a  copy  of  which  Is  hereto  attached;  tbat 
the  new  lease  has  never  been  made,  but  tbat 
the  said  Jensen  Is  In  possession,  not  only  of 
the  premises  covered  by  the  old  lease,  bat 
also  the  additional  room  mentioned  in  said 
contract,  and  has  been  paying  thsiefor  tbe 
sum  of  $285  per  month." 

The  agreement-  which  was  entered  into 
after  the  understanding  with  Ollse  and  Swee- 
ney is  an  agreement  providing  for  the  dis- 
missal of  a .  certain  suit  which  Clise  b&d 
brought  for  the  purpose  of  recovering  a  cei- 
tain  portion  of  the  leased  premises;  Jenseii 
agreeing  that  he  would  permit  said  Clise  to 
construct  a  vault,  and  Cllse  agreeing  to 
Jeaaen  $40  a  month  compensatioD  tlierefor, 
for  the  life  of  the  lease,  and  Cllse  agreeing 
to  co-operate  with  Jens«i  to  the  b^t  of  bi^ 
ability  to  obtain  from  the  city  council  per- 
mission to  construct  a  stairway  from  KAdl- 
son  street  to  the  premises  occupied  by  Jea- 
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wn.  Tbls  aflUaTlt  of  Mr.  011m  la  denied 
absolatelf  In  an  amswering  affldarlt  of  Swee- 
ney, and  an  affidavit  was  fnrnlslied  by  at- 
torn^ Gilman  In  some  sense  dlaputtDE  the 
affidavit  of  CUse,  tbonffh  we  do  not  regard 
It  as  the  intention 'of  Mr.  Oilman  to  state 
any  more  than  bis  knowledge  on  the  snhject, 
which  was  to  the  ^ect  that  he  bad  heard 
some  of  the  conversations  between  Sweeney 
and  Gllse  In  his  office,  althongh  he  does  not 
say  tiiat  he  heard  all  of  tiion,  m  that  be 
heard  the  partlcnlar  one  which  was  referred 
to  by  Mr.  CUse.  But  concerning  the  talks 
generally  over  the  buslnees  he  says  this: 
"Affiant  does  not  remember  that  the  said 
Sweeney  stated  in  said  conversation  that  he 
would  release  the  Interest  of  plaintiff  in 
said  lease,  and  affiant  is  certain  that  said 
Sweeney  did  not  state  that  be  woold  be  will- 
ing to  release  the  beer  contract  of  the  plalu- 
tiff;"  and  then  proceeds  to  say  that  he  had 
advised  his  client  Sweeny  thal^  If  he  re* 
leased  the  lease  contract,  it  wonld  probably 
work  tbe  K^Iease  of  the  be«  contract. 

This  case  was  tried  on  affidavits  alone, 
where  there  was  no  importunity  for  cross- 
examination  or  explanation.   The  affidavits 
of  tbe  defendant  Jensen  and  Sweeney  can- 
not be  reconciled.   Mr.  Gliee,  who.  so  far  as 
we  cui  gather  ^m  this  record,  is  a  disin- 
terested witness,  statea  positively  Uiat  the  | 
understanding  was  reached  with  Sweeney  j 
as  agent  for  tbe  plaintiff,  and  communicated  i 
by  him  to  Jensen;  that  the  lease  was  given  { 
up  by  plaintiff;  and  that  the  defendants  were  I 
released  from  their  beer  contract  This  posi- 
tive statement  Is  in  reality  not  disputed  by 
the  affidavit  of  GUman,  because  his  state- 
ment is  only  to  the  effect  that  he  does  not 
recollect  certain  statements,  but  it  is  not  I 
ebown  tbat  be  was  In  a  pc^tlon  where  he  ' 
would  take  notice  or  recollect  tbe  xtate-  j 
ments  alleged  to  bave  been  made.  From  the  i 
affidavits  as  they  appear  in  the  record,  we 
think  tb9  w^ght  of  the  testimony  is  with 
the  defendants,  and  that  the  plaintiff  has 
failed  to  establish  any  right  to  equitable  re- 
lief. 

The  Judgment  will  be  reversed,  and  the 
cause  dismissed. 

FULLBRTON,    a    X,    and  ANDBR8, 
UOUNT,  and  HADLET,  JJ.,  concur. 


STATB  V.  SUPERIOR  COURT  OP  CHELAN 
COUNTY  et  al. 

(Sapreme  Court  of  Washington.   Dec.  28, 1904.) 

nanENT  DOUAIII  —  OONDSIfNATIOn'  OF  BTATX 
SCHOOL  LANDS— BTATUTOBT  PBO- 
VIBI0N8— COMSTBUCnON. 

1.  Laws  1873,  p.  398,  provides  for  tbe  forma- 
tion of  corporationa,  and  aothoriites  corpora- 
tions organized  to  operate  railroads,  etc.,  to 
condemn  land  and  appropriate  portions  of  oub- 
lic  blffhwaTs  or  "public  grounds."  Laws  1879. 
p.  134,  amending  the  act,  empowers  corpora- 
tions organized  for  the  purpose  of  erecting 


flumes  to  convey  water  for  Industrial  purposes 
to  condemn  land  under  the  regulations  provided 
for  ottier  corporations  condemning  land.  Laws 
1890,  p,  294,  c  9,  regulates  the  procedure  In 
condeunatioa  cases,  and  declares  that  if  the 
land  sought  to  be  taken  is  "state,  scbool,  or 
county  land"  the  notice  sball  be  served  on  the 
auditor  of  the  county  in  which  the  land  is  situ- 
ated. Laws  1893,  p.  146,  e.  80,  8  1,  declares 
that  school  lands  may  be  appropriated  by  cor- 
imrations  organized  for  the  constrnction  of  "any 
railway,  macadamized  road,  olaok  road,  clay 
road,  canal,  or  bridge."  Hei£  that  a  corpora- 
tion formed  for  the  purpose  of  procnring  water 
for  household  and  domestic  purposes  has  no  au- 
thor!^ to  condemn  state  acnool  lands,  the  law 
of  1873  not  comprehending  such  lands,  and  the 
law  of  3879  not  authorizmg  the  appropriation 
of  lands  not  mentioned  In  tbe  former  act,  and 
tbe  law  of  1890,  when  read  in  connection  with 
the  law  of  1895,  not  anth<n1zing  the  condemna- 
tion of  such  lands. 

2.  Statutes  providing  for  the  condemnation  of 
private  ot  state  property  must  be  strictly  con- 
strued. 

Application  by  the  state  on  Its  own  rela- 
tion for  a  writ  of  review  to  review  the  acticm 
of  tbe  superior  court  of  Ghelan  county  and 
G.  Victor  Uartln,  Judge  thowrf,  In  adjudging 
that  the  Home  Water  Company  Is  entitled  to 
condenm  state  scbool  lands.  Reversed. 

W.  B.  Stratton  and  Vaughn  Tanner,  for 
tbe  State.  Fred  Reeves,  for  defendants. 

HADLET,  J.  Application  was  made  here 
for  a  writ  of  review  for  the  purpose  of  re- 
viewing the  action  of  tbe  lower  court  in  a 
condenmation  proceeding.  Upon  Issuance  of 
the  writ  the  record  was  certified  to  this 
court,  and  a  hearing  was  had.  The  applica- 
tion was  made  by  the  state  on  its  own  rela- 
tion. The  trial  court  entered  an  order  ad- 
judging that  tbe  petitioner  below,  the  Home 
Water  Company,  a  corporation,  is  entitled  to 
condemn  certain  lands  In  Chelan  county,  the 
same  being  common  scliool  lands,  and  be- 
longing to  the  state.  The  alleged  purpose  of 
the  condemnation  is  that  of  "procuring  wa- 
ter for  household  and  domestic  purposes, 
and  also  for  a  rescrroir  site." 

The  first  contention  urged  by  tbe  Attorney 
General  Is  that  there  Is  no  law  authorizing 
tbe  condemnation  of  common  school  lands 
for  such  a  piirpose  as  stated  abova  Our  at- 
tention is  directed  to  the  history  of  I^sla- 
tlon  in  this  state  upon  the  subject  of  tbe 
power  of  corporations  to  condemn.  In  1873 
the  Legislature  of  tbe  territory  passed  an 
act  entitled  "An  act  to  provide  for  the  for- 
mation of  corporations."  Laws  1873,  p.  39a 
Tbe  act  repealed  all  former  laws  upon  the 
subject  It  was  subdivided  Into  four  cbap- 
ters.  The  third  chapter  is  prefaced  by  the 
following  words:  "Corporations  when  au- 
thorized to  appropriate  land  for  corporate 
purposes."  We  fall  to  find  in  said  chapter 
any  expression  that  directly  or  by  Implica- 
tion confers  power  uiion  corporations  to  con- 
d«nn  lands  belonging  to  the  state.  It  is 
true  the  first  section  states  that  corpora- 
tions OTganlzed  for  certain  purposes  "shaK 
bave  a  right  to  enter  uikju  any  land  between 
tbe  termini  thereof."  etc.  The  following  re- 
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mark,  made  by  this  oourt  In  Seattle  &  Mon- 
tana Ry.  Co.  V.  State,  7  Wash.  150,  34  Pac. 
551,  22  L.  B.  A.  217,  88  Am.  St  Rep.  866,  Is 
p^tlnent:  "As  well  might  it  be  contended 
tbat;  because  a  railroad  Is  authorized  to  en- 
ter npon  and  condemn  'any*  land  for  Its 
tracks,  depots,  shops,  roundhouses,  etc.,  it 
coold,  by  serving  notice  upon  the  auditor  of 
ThtU'ston  county,  take  the  entire  ten  acres 
upon  which  the  state  capltol  standfl  for  a 
depot  and  shops."  The  entire  a>iitext  of  the 
chapter  shows  that  the  Leglslattire  was  con- 
sidering lands  of  private  ownership,  and  also 
the  right  to  appropriate  portions  of  public 
highways  or  public  grounds.  The  term 
"public  grounds"  cannot  l>e  said  to  compre- 
hend common  school  lands,  but  rather  tracts 
that  are  nsed  and  occupied  for  some  public 
purpose.  The  act  of  1873  conferred  no  au- 
thority to  condemn  any  lands  except  upon 
corporaticms  organized  for  the  construction 
of  "any  railroad,  macadamized  road,  plank 
road,  clay  road,  canal,  or  bridge."  It  will 
thos  be  seen  that  the  purposes  of  the  con- 
demnation in  the  case  at  bar,  as  stated 
above,  are  not  comprehended  In  the  act  of 
1873,  even  as  relates  to  private  property. 
The  Legislature  of  1879,  however,  passed  an 
act  amendatory  of  that  of  1873.  See  Sess. 
Laws  1879,  p.  134.  The  flnrt  section  of  the 
act  is  as  follows:  "That  all  corporations, 
aathorized  to  do  business  la  the  territory, 
and  who  have  been,  or  may  hereafter  be  or- 
ganized, for  the  purpose  of  erecting  and 
maintabiing  flumes  or  aqueducts  to  convey 
water  fttr  consumptlou  or  for  mining,  Irri- 
gation, milling  or  other  industrial  purposes, 
shall  liave  the  same  right  to  appropriate 
lands  for  necessary  corporate  purposes,  and 
under  the  same  regulatitms  and  instmctlons 
as  are  provided  tot  other  corporations  in  the 
act  to  which  this  ia  amendatorr,  and  such 
corporations  organised  for  sodi  purposes,  in 
order  to  carry  out  the  object  of  their  incor- 
poration, are  anthorized  to  take  and  use  any 
water  not  otherwise  legally  appropriated  or 
legally  ^Imed."  That  section  appears  to 
confer  power  to  appropriate  lands  for  such 
cnporate  purposes  as  are  sought  to  be  ac- 
compllabed  ber&  It  will  be  noticed,  how- 
evw,  that  the  new  statute  does  not  enlarge 
upon  that  of  1873  as  to  what  lands  may  be 
appr(^iated.  It  is  argued  by  the  state  that 
the  said  act  of  1879  Is  unconstitutional  and 
void  for  the  alleged  reason  that  its  title  Is 
Insufficient  to  Include  the  subject  of  emi- 
nent domain.  We  do  not  find  it  oec^sary 
to  pass  upon  that  subject  for  the  reason,  as 
we  have  seen,  that  the  act  does  not  attempt 
to  confer  power  to  condemn  school  lands. 
The  next  legislation  to  which  our  attention 
Is  directed  Is  that  of  an  act  passed  in  1890, 
regulating  the  procedure  In  condenination 
cases,  and  superseding  all  former  laws  upon 
the  subject  Sess.  Laws  1889-90.  p.  294,  a 
9.  The  avowed  purpose  of  the  act  as  ex- 
pressed In  its  title.  Is  simply  to  regulate  the 
aiode  of  procedure.   The  first  section  de- 


scribes how  the  proceeding  shall  be  initiated 
by  petition,  and  the  second  section  treats  of 
the  subject  of  notice,  and  how  It  shall  be 
served.   In  the  lattw  section  appears  the 
following:   "In  case  the  land,  real  estate, 
premises  or  other  property  sought  to  be  ap- 
propriated Is  state,  school  or  county  land, 
the  notice  shall  be  served  on  the  auditor  of 
the  county  In  which  the  land,  real  estate, 
premises  or  other  proper^  sou^t  to  be  ap- 
pn^riated  is  situated."  rrom  the  fact  that 
the  words  "state,  schocri,  or  county  land"  an 
used  as  above  quoted,  it  is  argued  here  that 
the  power  to  condemn  such  lands  exists,  and 
Is  applicable  to  the  Bubject-matter  of  this 
case.   At  the  time  of  the  passage  of  tbla  act 
there  was  no  law  authorizing  the  condemna- 
tion of  school  lands;  at  least,  our  attentimi 
has  not  been  called  to  any  such  statute.  If 
the  power  to  condemn  exists  In  the  said  stat- 
ute of  1890,  it  is  discoverable  by  implication 
only.   In  using  the  words  the  Legislature 
was  speaking  of  the  manner  of  serving  the 
notice  in  condemnation  cases,  and  the  words 
were  clearly  intended  to  apply  only  to  cases 
where  the  power  to  condemn  shonliT  be  cre- 
ated by  other  Independent  acts.    That  the 
Ijeglslature  did  not  Intend  to  confer  tbe 
power  to  condemn  school  lands  by  the  act  of 
18fH)  IR  accentuated  by  the  fact  that  in  1S95 
It  did  expressly  declare  that  such  lands  may 
be  appropriated  by  corporations  organized 
for  the  construction  of  "any  railway,  niaca*!- 
amlzed  road,  plank  road,  clay  road,  csnal,  or 
bridge."   Sess.  Laws  1896,  p.  146,  a  80,  8  1. 
If  such  power  had  resided  In  the  act  of  ISdO. 
there  was  no  necessity  for  the  act  of  1893. 
and  the  legislative  construction  Is  to  the  ef- 
fect that  the  power  did  not  exist  prior  to 
18^.   It  will  be  observed,  however,  that  tlie 
act  of  1895  cannot  be  said  to  comprehend  tbe 
power  of  corporations  to  condemn  for  the 
purpose  of  procuring  and  transmitting  wa- 
ter for  household  and  domratic  purposes  and 
tor  reservoir  sites.   CoudemnaUon  statotes. 
ov^rlding  as  tb^  do  the  high  right  of  pri- 
vate property,  and  being  In  derogation  of 
common  right,  must  be  strictly  constrnei 
Alabama  G.  S.  R.  v.  Gilbert  71  Ga.  591 ;  C 
&  E.  I.  R.  Co.  V.  Wiltse,  116  III.  449,  6  N.  E. 
49;    SpofTord  v.  Railroad  Co.,  66  Me.  28; 
Blnney's  Case  (Md.)  2  Bland.  99;  BelcDer 
Sugar  Ref.  Co.  v.  S.  L.  Grain  Elevator  Co, 
82  Mo.  121 ;  Matter  of  Water  Com'rs  of  Am- 
sterdam. 96  N.  T.  3.51 :   Miami  Coal  Ca  ^ 
Wlgton,  19  Ohio  St.  .WO.    Since  the  rule  pre- 
vails that  condemnation  statutes  must  be 
strictly  construed  as  far  as  tbey  relate  to  the 
taking  of  private  property.  It  follows  witb 
even  more  force  that  the  same  rule  must  ftp* 
ply  where  the  lands  of  the  sovereign  are 
sought  to  be  taken.   In  Holllster  v.  State 
(Idaho)  71  Pac.  641,  the  court  well  said: 
"That  a  people  in  tbelr  collective  capacity, 
exercising  the  rights,  prlvil^es,  duties,  aud 
obligations  of  sovereignty,  cannot  be  vtei 
except  by  their  consent  la  a  principle  W 
well  established  to  requhre  discussion."  Tbe 
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authority  to  condcniD  state  lands  was  under 
consideration  In  that  case,  and  the  court 
made  It  plain  that  wlthoat  clear  statutory 
aothority  tor  such  condemnation  the  power 
does  not  exist,  but  found  that  a  statnte  In 
Idaho  expressly  conferred  the  power  as  ap- 
pHcnble  to  the  case  then  In  hand.  We  con- 
olnde  that  no  power  is  found  in  onr  statutes 
for  the  condemnation  of  school  lands  of  the 
state  to  be  subjected  to  the  purposes  of  the 
petitioning  corporation  In  this  case. 

The  state  also  ai^es  extensively  that  con- 
demnation should  be  denied  for  the  reason 
that  the  ase  sought  to  be  made  of  the  land 
is  not  a  public  one  within  the  doctrine  of 
Morris  t.  Healy  Lumber  Co.,  33  Wash.  451, 
74  Pac.  6S2.  In  view  of  the  fact  that  this 
corporation  has  not  the  power,  In  any  event, 
to  condemn  the  lands  sought,  It  becomes  un- 
necessary to  discuss  the  question  as  to 
whether  the  use  sought  to  be  made  of  the 
lands  Is  a  prlTate  or  public  one. 

The  cause  is  remanded,  with  Instructions 
to  the  trial  court  to  vacate  the  order  of  con- 
demnation, sustain  the  demurrer  to  the  pe- 
tition, and  grant  tbe  motion  to  dismiss  the 
proceeding. 

FTTLLBRTON.  O.  J.,  and  DUNBAB,  AN- 
DBBS,  and  MOUNT,  JJ.,  crawar. 


ANDERSON  t.  SBATTLE^TAOOBCA  IN- 
TBRURBAN  BY.  00. 

(Snpmu  Oimrt  of  WashingtMi.    Dea  28, 

XSMmaO  BUCWATB— KLKCTBICAIXT  OHASOBD 
RAILS  —  INJtr&TKS  TO  Pi:DBBTBIA.n  OH  THX 
TKACK  —  TBKSPASSBE  —  (fBLIOATION  09  COM- 
PANY TO  WASH  OF  DANQEB— NEOLiaENCE— 
CONTBIBUTOBT  RBaUGEHCB — QUBBTIONS  It>B 
JUBT. 

1.  A  person  haring  a  ticket  for  passage  on  an 
electric  railway  from  one  town  to  another  and 
return  stepped  on  the  &ont  step  of  a  car  for  tbe 
purpose  of  making  tbe  return  trip,  with  the 
suppmitlMi  that  tbe  dosed  door  there  woald  be 
opened  so  as  to  permit  him  to  enter  the  car. 
He  was  forced  from  the  car  at  a  station,  with- 
out being  given  the  privlIeKe  of  entering  the 
car  fi*om  the  other  aide,  and  without  being  di- 
rected to  leave  the  emnpany's  premises,  and 
withont  being  Informed  how  he  oonid  in  the 
nighttime  find  his  way  to  the  place  of  his  des: 
tinatioo  along  the  ordinary  highways,  with 
which  he  was  unfamiliar.  Held,  that  he  was 
not  a  trespasser  at  the  time  be  stepped  on  the 
car  nor  at  the  time  he  walked  along  the  track 
after  be  was  forced  from  the  car  to  the  town 
where  he  boarded  the  car,  but  was  entitled  to 
reasonable  protection  from  hidden  and  anknown 
dangers  arising  from  the  fact  that  one  of  the 
rails  forming  the  track  was  charged  with  elec- 
tricity. 

2.  Evidence,  In  an  action  against  an  electric 
railway  company  for  injuries  to  one  coming  in 
contact  with  an  electrically  charged  rail  while 
walking  on  tbe  track  after  he  bad  be^n  wrong- 
fully forced  to  leave  a  car  at  a  station,  exam- 
ined, and  kM,  that  the  question  of  the  com- 
pany's actionable  negligence  in  failing  to  warn 
him  of  tbe  danger  was  for  tbe  jury. 

3.  Whether  one  injured  by  coming  In  con- 
tact with  an  electrically  charged  rallTforming  a 


part  of  an  electric  railway  company's  track, 
while  walking  on  the  track  after  having  been 
WToncfally  forced  from  a  cor.  was  gailty  of 
contributory  negligence  precluding  a  recovery, 
heJd,  under  the  evidence,  for  the  jury. 

Appeal  from  Superior  Court,  King  County; 
Aitimr  B.  Grlffln,  Judge 

Action  by  Oscar  Anderson  against  the  Se- 
attle-Taooina  Intenuban  BaUway  Oompan7< 
From  a  Jvdgmait  .of  dlsmlasal,  plaintiff  ap- 
peals. Reversed. 

James  M.  Epler,  for  appellant.  Piles,  Don- 
worth  &  Howe,  for  respondent 

HADT^ET,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  received  by 
the  appellant,  and  alleged  to  have  been 
caused  by  tbe  negligence  of  the  respondent 
The  respondent  is  the  owner  and  opcmtor 
of  an  electric  railroad  between  the  cities  of 
Seattle  and  Tacoma.  The  appellant's  com- 
plaint alleges  that  on  the  6th  day  of  Octo- 
ber, 1902,  he  was  a  passenger  on  a  car  of 
the  respondent  going  from  Tacoma  to  Seat- 
tle, and  was  riding  on  a  ticket  purchased  by 
him  at  Seattle  from  an  agent  of  respondent, 
which  ticket  entitled  him  to  ride  on  respond- 
ent's cars  from  Seattle  to  Tacoma  and  re- 
turn; that  he  was  on  a  car  of  respondent, 
riding  on  said  ticket,  when  the  car  reached 
a  point  about  four  miles  from  Tacoma,  1u 
the  direction  of  Seattle;  that  the  cars  were 
stopped  at  said  point,  and  one  of  the  men  In 
charge — either  the  motorman  or  conductor — 
twice  requested  appellant,  in  a  manner 
amounting  to  a  command,  to  get  oflC  the  car; 
that  be  did  get  off  and  the  car  at  once  stait- 
ed,  leaving  appellant  standing  beside  the 
truck  at  a  station,  the  name  of  which  Is 
unknown  to  bim;  that,  upon  being  forced 
to  get  off  tbe  car,  he  at  once  started  back 
toward  Tacoma,  and  walked  on  the  ties  of 
tbe  railroad  bed;  that  be  bad  proceeded 
about  a  mile  to  a  point  where  the  roadbed  Is 
upon  an  embankment  elevated  some  five  or 
six  feet,  tbe  embankment  being  quite  steep, 
at  which  place  be  saw  a  bridge  a  short  dis- 
tance ahead;  that  for  fear  of  some  accident 
he  tried  to  get  off  tbe  roadbed  and  down  the 
embankment  and  In  his  efforts  to  descend 
he  reached  his  hand  and  took  hold  of  one  of 
the  rails  placed  and  used  by  respondent  on 
its  track,  when  he  received  a  terrible  elec- 
tric shock;  that  tbe  shock  was  so  severe  that 
It  rendered  him  unconsclons,  threw  htm  pros- 
trate upon  the  ground,  where  he  lay  In  an 
Insensible  condition  for  three-quarters  of  an 
hour,  and  on  recovering  consciousness  he 
found  be  could  not  use  his  left  band,  arm, 
or  leg,  they  seeming  to  be  paralyzed;  that 
he  was  Injured  about  6:30  p.  m.,  and  after 
recovering  consclouanesa  be  dragged  himself 
along  by  the  aid  of  his  uninjured  leg  until 
he  reached  a  hotel  In  Tacoma,  about  1  o'clock 
a.  m.;  that  respondent  company  had  left  said 
rail  so  charged  with  electricity  In  an  exposed 
position  with  no  covering  over  it  and  with 
nothing  to  protect  any  one  who  should  touch 
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It  from  receiving  the  full  force  of  the  electric 
charge  borne  by  the  rail;  that  In  bo  doing 
reBpondent  was  guilty  of  negllgoice,  and  that 
by  reason  of  such  negligence  appellant  was 
Injnred  without  fault  on  hia  part  The  na- 
ture and  continuing  effect  of  the  injuries  are 
also  set  forth  in  detail.  The  answer  la  a 
general  denial  of  the  material  aTerments  of 
the  complaint,  and  It  also  afflrmatlTety  al- 
leges contributory  negligence.  A  trial  was 
had  before  the  court  and  a  Jury.  At  the  con* 
clnalon  of  the  plalntlfTa  evidence  the  re- 
spondent challenged  the  sufflclency  of  the 
evidence  to  sustain  a  verdict  in  behalf  of  | 
plaintiff,  and  moved  the  court  to  take  the 
case  from  the  Jury  and  enter  Jidgment  In 
favor  of  the  defendant,  as  provided  by  stat- 
ute. The  motion  was  granted  by  the  court, 
-and  Judgment  was  entered  dismissing  the  ' 
action  at  plaintiff's  costs.  The  plaintiff  has  ' 
appealed.  ; 

The  evidmce  shows  that  appellant  had 
bought  a  round-trip  ticket  for  passas^  over 
re^ndent'a  road  from  Seattle  to  Tacoma 
and  return.  He  had  made  the  trip  from  Se- 
attle to  Tacoma  In  the  afternoon  of  the  day 
the  accident  happened.  After  spending  some 
time  tn  Tacoma,  and  at  about  6  o'clock  in 
the  evening,  he  attempted  to  get  upon  one 
of  resiwndenfs  cars  for  the  return  trip  to 
Seattle.  The  car  was  then  on  Pacific  avenue 
In  Tacoma.  He  approached  it  from  the  left 
side,  and  Just  as  it  was  starting  be  stepped 
upon  the  front  step.  The  front  door  upon 
that  side  was  closed,  and  appellant  says  he 
thought  they  were  going  to  open  It  and  let, 
him  in,  but  they  did  not  do  so.  There  Is 
evidence  to  the  effect  that,  when  these  cars 
were  afterwards  flagged  across  the  Northern 
Pacific  Railroad  tracks  in  Tacoma,  the  appel- 
lant had  aufflclent  time  to  go  around  the  car 
and  get  into  It  from  the  other  side.  But  It 
also  appears  from  the  evidence  that  he  did 
step  off  at  said  place,  and  that  the  car  start- 
ed again  almost  immediately,  when  he  step- 
ped back  where  he  had  been  standing. 
Whether  there  was  sufficient  time  for  appel- 
lant to  have  gone  around  the  car  and  en- 
tered It  from  the  right  side  or  not,  he  in  any 
event  did  not  do  so,  and  remained  upon  the 
left  front  step  until  the  car  reached  the  first 
station  out  of  Tacoma.  Upon  reaching  this 
station,  the  motorman  opened  the  door  and 
told  appellant  he  must  get  off  tbe  car.  Ap- 
pellant stepped  with  one  foot  onto  the  sta- 
tion platform,  and  the  car  immediately  start- 
ed. He  then  Jumped  back  upon  the  car  step, 
and  the  car  was  again  stopped,  when  he  was 
forced  to  get  off.  When  he  was  told  he  must 
get  off,  he  said:  "I  have  got  a  ticket  to  go 
to  Seattle.  Give  me  time  to  get  around  on 
the  other  side  and  get  on  the  car."  But  no 
time  was  given,  and  the  car  immediately 
moved  away.  Being  thus  left,  and  believing 
that  bis  business  required  bis  return  home 
that  night,  appellant  Immediately  started 
back  toward  Tacoma  for  the  purpose  of  try- 
in*  tn  get  a  boat  for  Seattle.    By  this  time 


dariaiesB  had  come  on,  and  appellant  behig 
ft  stranger  to  the  surroundings  and  unac- 
quainted with  the  topography  and  highways 
of  the  locality,  started  to  walk  upon  the  rail- 
road tratd:,  with  the  result  stated  In  Us 
complaint. 

The  trial  court,  whra  ruling  tq;ion  tbe  mo- 
tion for  nonsuit,  stated,  as  shown -by  tbe 
record:  "I  do  not  think  there  Is  any  doubt 
but  what  tbe  evidence  shows  tiiat  the  de- 
fendant ni^ected  Its  duty  to  the  plaintiff. 
In  not  either  permitting  htm  to  go  In  the  car 
from  the  front  door,  where  he  was  hanging 
<m  the  outside^  or  giving  him  snflldaiit  time 
to  get  around  to  the  other  side  of  tbe  train, 
where  he  could  get  In  where  it  was  open." 
Tbe  court  further  stated  that  he  believed 
appellant  would  have  a  cause  of  action 
against  respondent  for  wroiqifnlly  leaving 
him  at  the  station,  but  tiiat  he  was  guUty 
of  n^fllgence  irbea  he  started  to  walk  on 
the  railroad  track,  and  is  not  entitled  to  re- 
cover for  his  Injuries.  The  appellant  how- 
ever, bases  his  right  to  recover  upon  the 
theory  that  respondent  negligently  pat  hhn 
off  the  car  on  the  right  of  way  when  that 
rlj^t  of  way  was'ln  an  unsafe  condition,  and 
without  giving  him  any  notice  or  warning 
ot  tbe  danger.  He  testified  that  he  did  not 
know  of  the  existence  of  tile  dectzlcally 
charged  rail,  and  there  is  no  evidence  to  the 
contrary.  This  accident  occurred  on  the  first 
Sunday  after  tbe  road  was  opened  for  travd. 
Tbere  Is  evidence  that  the  newspapers  bad 
mentioned  tbe  matter  of  this  third  rail,  but 
it  does  not  appear  that  appellant  knew  about 
It  The  evidence  shows  that  nether  the  mo- 
torman nor  the  conductor  nor  any  one  else 
notified  him  or  warned  him  of  the  danger 
when  he  was  put  off  the  car.  It  must  there- 
fore be  assumed,  for  the  purposes  of  this 
discussion,  that  he  was  In  absolute  Igno- 
rance of  the  presence  of  danger  from  such  a 
source.  It  appears  that  a  notice  was  posted 
at  the  station  calling  attention  to  this  dan- 
gerous rail,  but  in  the  darkness  appelUnt 
did  not  see  it,  and  kn^  nothing  of  It  There 
were  some  electric  lights  at  the  station,  bnt 
he  did  not  see  tbe  notice,  and  started  to 
walk  upon  the  track  in  entire  ignorance  of 
the  preaence  of  any  danger  not  ordinarily  to 
be  expected  when  walking  upon  a  railway 
track.  The  respondent  claims  that  having 
fenced  Its  right  of  way  and  posted  the  no- 
tices 88  to  danger.  It  thereby  discharged  Its 
duty  In  the  way  of  securing  the  public,  and 
was  entitled  to  use  upon  Its  own  premises 
acch  devices  as  it  cboae  to  operate.  It  Is 
therefore  claimed  that  appellant  was  a  tres- 
prsser  upon  respondent's  premises  at  the 
tinie  he  was  Injured,  ami  for  that  reason 
cannot  recover. 

It  cannot  be  said  that  appellants  pres- 
ence npon  r^pondent's  premises  was  initiat- 
ed by  trespass.  He  had  by  contract  and  for 
a  consideration  first  entered  upon  the  prem- 
ises, and  had  been  carried  as  a  passenger 
from  Seattle  to  Tacoma.  The  aame  contract 


■  Digitized  by 


ANDEBSON  T.  SBATTL£-TAGOMA  INTEBUBBAN  BT.  CO. 


1015 


<»tled.  for  bis  transportation  from  Tacoma 
'to  Seattle,  and  be  therefore  not  only  bad  a 
rislit  to  be  upon  the  premises,  but  was  tbere 
tyy  the  Invitation  and  consent  of  respondent 
The  conduct  of  respondent's  agents  and  em- 
X>loyes  in  forcing  him  to  leave  the  car  ta  un- 
«3cplalnflble  In  the  light  of  the  evidence  In 
ttxe  record.    Certainly  the  demn-nd  for  speed 
In.  modern  travel  does  not  call  for  snch  zeal 
on  the  part  of  the  employes  of  a  railway 
company  that  time  shall  not  be  given  a  pas- 
senger to  get  aboard  when  be  has  already 
paid  his  money  In  the  Qfmal  manna:  for 
his   transportation.    Tlie  fact  remains  In 
this  Instance,  however,  as  appears  from  the 
record,  that  Just  that  thing  occnrred,  and 
appellant  was  forced  to  step  from  the  car 
upon  re8[)ondent'B  right  of  way.    He  was 
therefore  not  a  trespasser  ab  Initio,  and  cer- 
tainly not  one  up  to  the  time  he  was  left 
In  the  nighttime  at  a  strange  place  upon  re- 
spondent's premises.    Being  thus  left  upon 
the  premises  where  be  bad  a  right  to  be, 
did  be  thereafter  become  a  trespasser?  It 
is  true  he  was  left  at  a  station  snri'ounded 
by  farm  houses,  but  that  was  only  a  part 
of  the  premises  to  which  be  had  been  In- 
vited by  respondent  when  It  accepted  his 
money  and  agreed  to  carry  blm  as  a  pas- 
senger.   He  bad  the  right  to  pass  over  the 
entire  right  of  way  ta  respondent's  cars, 
but  that  right  had  been  denied  him.  When 
he  was  left  by  respondent  he  was  not  direct- 
ed to  leave  its  premises,  but  was  merely 
forced  from  Its  cars  end  deposited  upon  Its 
right  of  way.   He  was  not  Informed  bow  in 
tiie  nighttime  he  could  find  his  way  over  the 
ordtaary  highways.    Being  thus  left  upon 
the  premises,  under  all  these  circumstances, 
did  he  have  no  rights  greater  than  those  of 
an  ordinary  trespasser  when  he  moved  along 
respondent's  track?   It  is  true  be  was  not 
Invited  upon  the  premises  as  a  pedestrian, 
but  he  was  Invited  to  come  for  business 
purposes,  and  we  believe,  under  all  the  con- 
ditions, that  he  did  not  become  a  trespasser 
In  the  really  tortious  sense  of  that  term, 
even  though  some  elements  of  technical  tres- 
pass may  have  been  present   He  was  In  any 
event  entitled  to  the  reasonable  protection 
from  Injury  which  one  human  being  owes  to 
anotber  when  placed  In  like  situation.  Re- 
spondent's agents  must  have  known  that 
from  common  experience  the  thing  appel- 
lant was  most  apt  to  do  was  to  take  the 
trade  back  to  Tacoma.    They  should  there- 
fore have  seen  that  he  was  advised  of  the 
danger  of  such  a  course  because  of  the  nn- 
usual  and  Impercelvable  danger  to  an  unin- 
formed traveler.  Doubtless  he  was  required 
to  take  the  risk  of  all  ordinary  dangers  at- 
tending a  pedestrian  upon  a  railway  track, 
such  as  contact  with  moving  trains,  falling 
through  bridges,  and  other  usual  dangers. 
But  Blnce  he  came  upon  respondent's  prem- 
liea  rightfully,  and  did  not  come  as  a  will- 
ful trespasser,  we  think  he  was-  not  required 
to  take  the  risk  of  such  an  unusual  and  bid- 


den danger  as  tills  third  rail.  Its  character 
was  unknown  to  him,  and  Its  powerful, 
death-dealing  force  was  entirely  concealed. 
"The  great  force  that  was  being  carried  over 
the  wires  gave  no  evidence  of  its  existence^ 
Tbere  was  no  means  for  a  man  of  ordinary 
education  to  distinguish  whether  the  wire 
was  dead  or  alive.  It  had  all  the  appeav*ance 
of  having  been  properly  Insulated.  From  this 
fact  tbere  was  an  Invitation  or  Inducement 
held  out  to  Clements  to  risk  the  consequences 
of  contact."  Clementa  v.  Light  Co.  (La.)  11 
South.  51.  52,  16  L.  R.  A.  43,  82  Am.  St  Rep. 
848.  In  the  case  at  bar,  however,  the  dan- 
gerous agency  was  not  a  wire  wbicb,  when 
strung  upon  insulators,  may  ordinarily  be 
supposed  to  be  charged  with  electricity,  but 
It  was  a  common  rail  bearing  only  the  ap- 
pearance of  an  ordinary  rail  of  a  railway 
track,  and  dlsclostag  no  connective  relations 
which  would  render  it  more  dangerous  than 
an  ordinary  piece  of  iron.  If  modem  trans- 
portation methods  Involve  tbe  use  of  such 
concealed,  unprotected,  dangwotu,  and  dead- 
ly devices  In  places  where  persons  of  com- 
mon experience  may  be  expected  to  come 
in  contact  with  them,  we  believe  those  who 
use  them  shonld  not  escape  liability  unless 
they  exercise  such  a  degree  of  care  to  warn 
and  protect  those  who  are  injured  as  the 
circumstances  and  surroundings  reasonably 
require.  Whether  such  care  is  exercised 
in  n  given  case  becomes  a  question  of  fact 
for  the  jury.  In  a  case  of  this  kind  the  con- 
ditions are  out  of  the  ordinary,  and  call  for 
care  commensurate  therewith.  To  the  unin- 
formed the  danger  In  this  rail  was  as  com* 
pletely  bidden  as  Is  the  danger  in  the  case 
of  a  spring  gun.  It  Is  true  spring  guns  are 
usually  set  for  the  express  purpose  of  In- 
flicting Injnry  or  taking  life,  while  this  rail 
was  placed  without  such  Intention,  but  to 
be  applied  to  tbe  useful  purposes  of  com- 
merce and  transportation.  To  one  ignorant 
of  the  presence  of  tbe  danger,  however,  In- 
Jury  follows  alike  as  tbe  result  of  coming 
in  contact  with  either  device.  This  court 
has  held  that  death  to  an  absolute  trespasser 
from  the  discbarge  of  a  spring  gun,  not  set 
to  kin  any  particular  person,  makes  the  one 
who  sets  it  guilty  of  murder  In  tbe  second  de- 
gree. State  V.  Barr,  11  Wash.  481,  89  Pac. 
1080,  29  L.  B.  A.  154,  48  Am.  St  Rep.  800. 
While  tbe  absence  of  criminal  intent  may 
remove  this  case  from  the  domain  of  crime, 
yet  resultant  damage  from  neglect  to  suf- 
flclently  guard  and  warn  against  what  Is  ta 
Itself  an  entirely  concealed  death  trap  Is  In 
effect  the  same  as  that  visited  by  the  spring 
gun,  and  Is  certainly  ground  for  recovery  of 
damages.  Whether  such  neglect  exists  ta 
this  case  Is  for  tbe  Jury  to  say,  and  tbe 
same  Is  also  true  as  to  whether  appellant 
was  guilty  of  contributory  negligence. 

Tbe  general  principle  applying  to  those 
who  go  upon  premises  of  another  by  invita- 
tion or  Inducement  for  business  purposes  is 
well  expressed  in  Carleton  t.  Franconia  Iron 
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ft  Steel  Ga.  90  Watts.  21(1.  as  follows:  "The 
owner  or  occnpant.of  land  Is  liable  In  dam- 
ages to  those  coming  to  It.  using  due  care,  at 
his  invitation  or  inducement,  expr^  or  Im- 
plied, on  any  Easiness  to  be  transacted  with 
or  permitted  by  him,  for  an  Injury  occa- 
sioned by  the  unsafe  condition  of  the  land  or 
of  the  access  to  It,  which  is  known  to  him 
and  not  to  them,  and  which  he  has  negli- 
gently BufTered  to  exist  and  has  given  them 
no  notice  of."  Tlie  above  statement  of  prin- 
ciple exactly  covers  the  relations  of  respond- 
ent and  appellant  at  the  time  and  place  the 
latter  was  put  off  the  car.  If  he  had  at  that 
place  come  In  contact  with  this  hidden  dan- 
ger, the  stated  principle  would  have  com- 
pletely covered  this  case,  without  leaving 
room  for  argument.  The  concealed  danger 
was  not,  however,  at  that  Immediate  point, 
but  first  appeared  Just  outside  the  station 
gi-ounds,  a  few  feet  away.  Unless  a  radical 
change  of  relationship  occurred  the  moment 
appellant  crossed  the  line  between  the  sta- 
tion grounds  and  the  unprotected  third  rail, 
then  it  did  not  occur  at  all.  "For  reasons  al- 
ready stated,  we  think,  as  be  was  not  a 
trespasser  In  the  begioulng,  he  did  not  be- 
come a  real  trespasser  at  all,  but  was  on  re- 
spondent's premises  by  Inducement  for  busi- 
ness purposes,  and,  being  left  as  he  was  un- 
der the  peculiar  circumstances,  he  was  not 
required  to  measure  with  exactness  any  giv- 
en number  of  square  feet  of  respondent's 
right  of  way  which  he  might  occupy,  and  at 
the  same  time  feel  secure  from  hidden  and 
unusual  dangers,  unless  he  had  been  warned 
of  the  danger.  We  therefore  think  the  au- 
thority quoted  la  applicable  to  appellant's 
situation  at  the  time  he  was  Injured.  The 
same  principle  is  sustained  In  the  following 
cnses:  Bennett  v.  Railroad  Co.,  102  U.  S. 
577,  26  Ij.  Ed.  235 ;  Nlckerson  v.  Tlrrell,  127 
Mass.  230;  Davis  v.  Central  Congregational 
Society,  120  Mass.  867,  37  Am.  Rep.  368; 
Beck  V.  Carter,  68  N.  T.  283,  23  Am.  Rep. 
17fi:  Camp  v.  Wood,  76  N.  T.  92.  32  Am. 
Rep.  282;  Hayward  v.  Merrill,  94  IlL  349, 
84  Am.  Rep.  229;  Hartwlg  v.  C.  N.  W.  Ry. 
Co.,  49  Wla.  358,  5  N.  W.  865. 

Respondent  cites  a  number  of  cases  where 
the  relationship  In  the  beginning  was  that  of 
trespasser,  and  so  continued  until  the  t^mfi 
of  the  injury.  Such,  as  we  have  seen,  was 
not  true  here.  In  Ham  v.  President,  etc 
(Pa.)  26  Atl.  757,  20  L.  R.  A.  682,  cited  by  re- 
spondent, a  passenger  was  wrongfully  eject- 
ed from  a  train,  and  was  afterwards  killed 
while  walking  upon  the  trade.  The  stand- 
ard set  In  that  case  was  that  the  deceased 
should  have  left  the  track  "at  the  earliest 
practicable  opportunity  that  a  reasonably 
prudent  man  would  have  discovered  and 
seized,  and  that  the  plaintiff  had  the  burden 
of  proof  that  he  did  so."  The  question  was 
left  to  the  jury.  The  same  case  Is  alio  cited 
by  respondent  as  reported  In  21  Atl.  1012,  In 
which  the  court  uses  the  language  that  noth- 
ing ^ort  of  "Imperious  necessity"  would 


have  excused  the  deceased  In  contlnning  on 
the  track,  bat  the  opinion  on  the  second 
peal  clearly  established  the  rule  above  statrtl 
as  to  prudence  and  care,  and  left  It  for  tbe 
jury  to  decide  the  fact  In  that  recard.  Ben- 
son V.  Central  Pac.  R.  Co.  (Cal.)  32  Pac.  Sftt. 
also  cited  by  respondent,  was  a  case  wbere 
a  six  year  old  <dilld  was  carried  with  he; 
father  beyond  her  station.  She  and  tlw 
father  walked  bade  upon  the  railroad  traci. 
and  the  child  was  struck  by  a  train.  Rccot- 
ery  was  denied.  The  accident  happened  in 
broad  daylight,  and,  as  we  have  already  Intl- 
mated,  one  walking  upon  a  railway  track  uo- 
der  snch  droumstances,  although  not  a  trfv- 
passer  from  the  beginning,  must,  fn  the  al>- 
sence  of  wanton  negligence  on  the  part  of  tbe 
railway  company,  take  the  risk  of  Bacb  ordi- 
nary dangers  as  the  running  of  trains,  but 
that  a  different  rule  should  apply  where  a 
concealed  deadly  agency  is  sb'ung  contlna- 
ously  along  the  track,  and  of  which  tbe  pe- 
deeti'ian  has  received  no  notice  Webster  r. 
Fitchburg  R.  Co.  (Mass.)  87  N.  B.  105,  24  U 
R.  A.  521,  was  a  case  where  a  person  In  pos- 
session of  a  tl<^et,  while  running  across  tbe 
company's  tracks  outside  the  passenger  su- 
Hon,  apparently  to  catch  a  train  about  to 
start,  was  struck  and  killed  by  another 
train.  Recovery  was  denied  on  the  theory 
that  he  had  not  yet  become  a  passenger.  In 
any  event,  whetber  he  was  such  or  not  be 
was  required  to  look  out  for  such  known 
dangers  as  running  trains  when  he  was  upon 
the  tracks.  Tbe  facta  of  other  cases  dted 
by  respondent,  we  believe,  do  not  bear  suffi- 
cient analogy  to  the  facts  of  this  case  to 
make  a  discussion  of  them  profitable  here. 
For  these  reasons,  we  think  the  questions  of 
negligence  and  contributory  negligence,  un- 
der the  evidence  as  Introduced,  were  for  the 
Jury  under  proper  InstructloM.  We  there- 
fore think  tbe  court  erred  In  wlttidrawing 
the  case  from  the  Jury. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  with  instructions  to  proceed  witb 
a  new  trial 

FULLERTON,  C.  J.,  and  DUNBAR  tud 
ANDBRS,  JJ.,  concur. 


ESMOND  et  aL  V.  GILLIES  et  at 

(Supmiis  Ooort  vt  WaafafngtOB.    Dbcl  SIX 
1901) 

COnTBAOn— OBDBB8  rOB  PATKBHT  OV  0U11I>- 

COnSTBUOIIOK. 

1.  One  who  had  a  contract  with  defendsnt  for 
cutting  and  removing  timber  became  indebted 
to  plamtift!!  for  supplies,  and  entered  Into  i° 
agreement  with  them,  to  which  defendant  was  s 
party,  and  which  anthorised  defendant  to  pay 
ODt  of  the  sum  due  the  debtor  the  actual  labor 
claims  iucurrcd,  and  certain  bills  for  cable, 
steel,  and  necessary  camp  eqoipmeot,  and  thnC 
all  toe  balance  remaining  from  month  to  month 
ahonld  be  paid  to  plaintiff  until  their  cisiia' 
and  any  indebtedness  thereafter  incurred  to  tbem 
should  be  settled.   Held,  that  the  contract  coin- 
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prehended  a  dednction  by  defendant  not  only  of 
clninis  for  current  and  subseijuenUy  accniing 
labor  and  camp  expenses,  but  also  a  deduction 
of  any  amonnt  necessarjr  to  pay  rach  claims 
incurred  prior  to  the  mtKlng  toereof.  and  only 
entitled  pialntiffa  to  any  balance  remaining  in 
defendant's  hands  after  the  payment  of  both 
the  prior  and  anbseqaent  claims. 

Appeal  from  Superior  Goart,  Ghehalls 
County;  Mason  Irwin,  Judge. 

Action  by  Jobn  Esmond  and  Julia  Esmond, 
m.  copartnership  doing  bualnesa  under  the. 
firm  name  of  Esmond  &  Esmond,  and  oth- 
ers against  Daniel  GillleB  and  the  Gillies 
lagging  &  Mercantile  CTompany,  a  corpora- 
tion. From  a  Judgment  dismissing  the  ac- 
tion as  against  defendant  corporation,  plain- 
tiffs appeal.  Afflnned. 

B,  G.  Gtaan^,  for  appellants.  J.  B. 
Bridges,  tsa  respondent. 

HADLBY,  J.  This  suit  Is  for  the  recoT- 
ery  of  9mnn  alleged  to  be  due  for  supplies 
famished  to  a  logging  camp.  Tbe  firms  of 
Ksmood  A;  Esmond  and  Nlnemlre  &  Morgan 
Joined  In  the  action  as  plaintiffs,  and  brought 
the  Bult  against  Daniel  Olltles  and  the  Gil- 
lies Lo^ng  &  Mercantile  Oompany,  a  cor* 
poratlon, .  as  defendants.  The  complaint  al- 
leges that  on  the  6th  day  of  September, 
1802,  the  said  Daniel  GUlles  entered  into  an 
agreement  In  writing  with  his  codefendant 
the  above-named  corporation,  under  the 
terms  of  which  said  Gillies  agreed  to  cut 
and  remove  the  merchantable  timber  upon 
certain  lands  In  Oheballs  county  belonging 
to  said  corporation,  and  that  the  latter  agreed 
to  pay  him  certain  prices  per  thousand  feet, 
as  specified  in  the  contract,  for  such  cutting 
and  removal;  that  thereafter  said  OUlles 
entered  upon  the  performance  of  the  con- 
tract, and  tbBt,  tor  the  purpose  of  enablliv 
blm  to  carry  out  the  same,  be  from  time  to 
time  obtained  from  the  plaintiffs  certain 
■upplles;  that  payments  were  made  for  a 
portion  of  the  supplies,  none  of  which  were 
made  by  said  Gillies  directly,  but  that  all 
were  made  by  said  corporation,  and  that  the 
latter  agreed  to  pay  for  them  all;  that  on 
the  27tb  day  of  March,  1903,  there  was  due 
and  owing  from  the  defendants  to  said  firm 
of  Esmond  ft  Esmond  the  sum  of  $1,569.16, 
and  to  tbe  firm  of  Nlnemlre  &  Morgan  the 
sum  of  (481.01,  aggregating  In  all  the  sum 
of  $2,040.16:  that  on  said  date  tbe  plalnttfls 
refused  to  furnish  further  supplies  unless 
said  indebtedness  was  paid  or  secured,  and 
that.  OB  security  for  said  indebtedness,  and 
in  consideration  of  obtaining  further  sup- 
plies from  the  plaintiffs,  and  to  secure  the 
payment  therefor,  the  detntdants  entered 
into  an  agreement  In  writing  with  the  plaln- 
tUfs,  as  follows: 

"Whereas  Daniel  Gillies  has  contracted, 
with  the  OUlles  Logging  A  Mercantile  Com- 
pany to  cut,  log  and  remove  certain  timber 
upon  Little  North  Blver,  and  said  company 
In  consideration  thereof  heretofore  agreed 
to  pay  him  for  such  services  the  sum  of 


$3.00  par  thousand  feet  for  all  fir  and  spruce 
timber  cut  and  removed  under  said  con- 
tract, and  placed  In  Its  boom  in  Preachers 
Slongh,  of  which  amount  $2.60  per  thousand 
feet  Is  to  be  paid  when  said  logs  are  put  In 
the  watm  of  LltUe  North  River,  and  Where- 
as, under  said  contract  the  company  is  au- 
thorized to  pay  the  labor  claims  against  said 
1<^: 

"And  Whereas,  the  said  Daniel  Gillies 
Is  Indebted  to  Bnuoad  ft  Esmond  of  Monte- 
sano,  t<x  supplies  and  merchandise  in  the 
sum  of  $1,568.16,  and  is  Indebted  to  Nlne- 
mlre ft  Morgan  In  tbe  sum  of  HSl.Ol,  and 
will  hereafter  become  bidebted  to  each  of 
said  firms  on  account  of  mercbandlse  and 
supplies  famished.  And  Whereas,  the  par- 
ties are  desirous  that  said  Esmond  ft  Esmond 
and  Nlnemlre  ft  Morgan  shall  be  secured 
for  said  Indebtedness  and  for  future  In- 
debtedness to  be  Incurred, 

"It  la  therefore  agreed,  by  said  Daniel  Gil- 
lies and  said  GUlles  Logging  &  Mercantile 
Company,  and  said  Esmond  ft  Esmond  and 
said  Nlnemlre  ft  Morgan  as  follows: 

"Said  Daniel  OllUes  hereby  authorizes  said 
GUlles  Logging  ft  Mercantile  Company  out 
of  said  $3.60  per  M.  feet  to  pay  the  actual 
labor  claims  Incurred  In  cutting,  removing 
and  logging  said  timber,  or  getting  said  logs 
into  said  slough,  and  authorizes  said  com- 
pany to  pay  to  the  parsons  entitled  th^to 
a  sum  of  money  not  exceeding  $250  for  any 
month  In  payment  fbr  bills  for  cable,  steel, 
coal  and  necessary  camp  equipment  and  otli< 
er  proper  expenses  In  running  said  camp. 
It  being  understood  that  no  more  than  said 
sum  of  $250  for  any  month  shall  be  used  for 
that  purpose  and  ^so  an  additional  sum  of 
$76  per  month  for  wages  to  said  GllUes  will 
be  allowed.  The  said  Daniel  GUlles  hereby 
authorizes  said  company  and  said  company 
hereby  agrees  to  pay  to  said  Esmond  & 
Esmond  and  said  Nlnemlre  &  Morgan  all 
of  the  balance  remaining  from  month  to 
month,  owing  to  said  GllUes  under  said  con- 
tract, until  the  indebtedness  now  owing  to 
said  Esmond  ft  Esmond  and  said  Nlnemlre 
ft  Morgan  and  the  indebtedness  hereinafter. 
Incurred  shall  be  fully  paid. 

"It  Is  further  agreed  that  said  Daniel  GU- 
lles shall  render  monthly  statement  to  said 
Esmond  ft  Esmond  and  to  said  Nlnemlre  ft 
Morgan  of  the  amount  of  logs  put  Into  the 
waters  of  Little  North  river  for  each  re- 
flective month,  and  the  amount  of  logs 
put  Into  Preachers  Slongh  for  each  respec- 
tive month,  and  the  amoimt  of  labor  claims 
against  said  logs,  and  the  amount  of  bills 
Incurred  for  each  respective  month  on  ac- 
count of  the  pnicbase  of  cabl^  steel,  coal  and 
other  necessary  camp  equipment." 

It  Is  further  allej^ed  that,  after  the  mak- 
ing of  the  above  contract,  the  plaintiffs  con- 
tinued to  famish  snppUes,  for  all  of  which 
said  corporation  paid,  until  on  or  about 
October  1.  1903,  when  it  notified  plaintiffs 
that  It  would  not  pay  for  any  farther  sup- 
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pHes,  and  also  refused  to  pay  any  part  of 
said  Bum  of  $2,040.16.  It  Is  averred  that 
tbere  Is  In  the  bands  of  the  defendant  cor- 
poration a  sum  of  money  greatly  in  excess 
of  plaintiffs'  claims,  after  allowing  all  de- 
ductions provided  by  said  contract  with  plain- 
tiffs, and  Judgment  Is  demanded  for  $2,040.- 
16.  The  defendant  corporation  answered 
separately,  its  codefendant  Daniel  Gillies 
defaulting.  The  answer  admits  the  contract 
hereinbefore  set  out,  and  alleges  that  after 
making  the  deductions  for  payments  therein 
provided,  no  sum  remains  In  Its  bands  to  be  j 
applied  upon  the  claims  of  the  plaintiffs.  It  i 
denies  any  promise  to  pay  plalatlfTs,  except  | 
that  contained  in  said  written  contract  of 
March  27,  1903.  The  cause  was  tried  before  | 
tbe  court  without  a  jury,  and  resulted  In  a 
judgment  dismissing  the  action  as  against 
the  defendant  corporation.  Plaintiffs  have  ap- 
pealed. 

If  the  respondent  is  liable  here,  it  must 
be  by  virtue  of  the  written  contract  with  ap- 
pellants noted  above.  The  appellants'  com- 
plaint shows  that  the  supplies  were  not  fur- 
nished to  or  purchased  by  respondent,  but 
that  they  were  furnished  to  Daniel  QllUes, 
who  had  a  contract  with  respondent  to  cut 
and  remove  timber.  Respondent  cannot 
therefore  be  made  liable  unless  there  exists  I 
an  enforceable  promise  to  answer  for  tbe  : 
debt  of  Daniel  Gtllles.  The  complaint,  it  Is  I 
true,  alleges  an  express  promise  to  pay  on  , 
the  part  of  respondent,  but  it  is  not  alleged  ; 
tbat  such  promise  was  in  writing,  other  than  | 
as  contained  in  the  contract  which  is  set  ' 
out  above.  The  real  controversy,  therefore,  j 
Is  over  the  interpretation  tbat  shall  be  given 
to  said  written  contract  with  appellants. 
It  will  be  observed  that  the  said  contract 
recognizes  the  existence  of  a  prior  one  be- 
tween Gillies  and  the  logging  company, 
whereby  Gillies  was  to  receive  $3.60  per  thou- 
sand feet  for  all  timber  placed  in  respond- 
ent's boom  in  Preachers  slough,  of  which 
the  sum  of  $2.50  per  thousand  feet  was  to 
be  paid  wben  the  It^s  were  placed  In  the 
waters  of  Little  North  river.  It  Is  claim- 
ed by  appellants  that  the  contract  with 
them  contains  a  promise  to  pay  the  Indebt- 
edness owing  to  them,  and  theretofore  Incur- 
red by  Gillies,  out  of  any  balance  remaining 
from  what  may  be  coming  to  him  from  re- 
spondent for  all  timt>er  placed  In  the  water 
at  the  rates  above  named,  after  making  the 
deductions  specified  In  the  contract  And 
It  Is  further  claimed  that  such  deductions 
relate  only  to  current  labor  claims  and  ex- 
penses thereafter  to  accrue.  Respondent 
upon  the  other  hand,  urges  tbat  the  contract 
does  not  speclfysuch  deductions  as  relating 
to  current  labor  and  expenses  thereafter  to 
accrue,  but  tbat  It  comprehends  a  deduction 
of  the  amount  necessary  to  pay  all  claims 
for  labor  in  putting  all  the  timber  In  the 
water  from  the  beginning  of  Gillies'  opera- 
tions under  his  contract  The  trial  court 
adopted  the  latter  interpretation,  and  we 


think  tt  was  correct  under  the  wording  , 
the  contract  The  language  used  does  not  tz  ] 
terms  refer  to  current  labor  claims  and  ex- 
penses thereafter  to  accrue,  but  it  compre- 
hensively says,  "the  actual  labor  elaimB  In- 
curred In  cutting,  removing  and  logging  said 
timber."  The  words  "said  timber"  must  refer  ! 
to  the  timber  Gillies  was  to  cut  and  remore 
under  his  contract  and  cannot  be  said  to 
refer  alone  to  what  should  be  thereafter 
cut  and  removed.  The  logging  company  by 
its  contract  with  Gillies  was  antborlzeid  to 
pay  the  labor  claims,  -and  it  was  tbus  pro- 
tected in  such  advancements,  to  the  ext»it 
at  least  of  what  should  be  coming  to  Gil- 
lies for  logs  actually  placed  in  the  water. 
It  therefore  seems  manifest  to  us  that  It  was 
not  Intended  by  the  contract  with  appel- 
lants to  place  the  logging  company  in  a 
worse  position  than  It  was  before,  whereb.f 
it  might  become  liable  for  greater  sums  than 
those  provided  by  the  logging  contract  It 
rather  seems  to  have  been  Intended  merely 
to  bind  the  logging  company  to  pay  to  ap- 
pellants, to  the  extent  of  their  claims,  any 
balances  remaining  In  Its  hands  nnder  tbe 
logging  contract.  Instead  of  paying  the  same 
to  Gillies.  It  was  In  effect  an  order  made  by 
Gillies  upon  respondent  to  pay  certain  bal- 
ances, which  order  was  accepted  by  respond- 
ent. 

It  is  assigned  that  the  court  erred  to  ad- 
mitting evidence  as  to  any  indebtedness  ex- 
isting between  Gillies  and  the  respondoit  at 
the  date  of  the  aforesaid  contract  with  ap- 
pellant, and  Incurred  prior  thereto.    It  is 
the  position  of  appellant  that  sucAi  evidence 
was  immaterial,  for  the  alleged  reason  that 
tbe  contract  does  not  authorize  taking  into 
account  Indebtedness  for  labor  claims  there- 
tofore accrued.   The  purpose  of  the  testi- 
mony was  to  show  that  respondent  had,  be- 
fore the  time  of  said  contract  advanced 
large  sums  to  GllUes  which  had  been  ap- 
plied upon  payment  of  labor  claims  in  bis 
behalf,  and  that  respondent  is  entitled  to  he 
reimbursed  to  the  extent  thereof,  for  the 
reason  tiiat  the  contract  with  at^eUaDta 
provides  that  labor  claims  shall  be  first 
paid.    Under  the  Interpretation  given  to  tbe 
contract  below,  and  also  by  this  court  ss 
hereinbefore  stated.  It  authorizes  the  pay- 
ment drat  of      labor  claims  from  the  be- 
ginning of  Gillies*  logging  contract  with  re- 
spondent and  incladlng  all  claims  thereaftsr 
accruing.   The  contract  states  upon  its  face 
that  under  respondent's  loE^ng  contract 
with  Gillies,  it  was  "authorized  to  pay  tbe 
labor  claims  against  said  logs."   If,  then,  it 
made  such  payments  to  tbe  laborers  direct- 
ly as  their  claims  accrued,  it  became  in  ef- 
fect an  assignee  of  their  claims,  and  vu 
entitled  to  be  substituted  in  their  places  and 
receive  the  payments  provided  by  the  con- 
tract with  appellants.   It  therefore  became 
material  to  ascertain  the  extent  of  respond- 
ent's advancements,  and  also  tbe  amount  of 
logs  -placed  in  the  water.  In  order  to  deter 
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mine  whether  respondent  was  still  Indebted 
to  GlUles  under  Its  logging  contract  with 
taim,  and,  if  so,  wbat  amooift  atUl  remained 
in  Its  hands  that  oonld  be  applied  to  ajfpsAr 
lants'  claims.  We  ther^ore  think  the  court 
did  not  «r  In  admitting  the  testiinony. 

Errors  are  assigned  npon  the  findings  of 
the  coort  The  court  found  tiiat  the  ad- 
Tanconents  made  by  the  respondent  to  Gil- 
ties  were  tot  the  payment  of  labor  and  cer- 
tain camp  expenses,  the  larger  part  being 
tm  payment  of  labor.  It  was  also  found 
that  the  advances  far  oKceeded  tiie  amonnts 
coming  to  OUBes  under  his  logging  contract 
Tbe  conclusion  was  therefore  reached  that 
nothing  remains  in  respondenlfs  bauds  to  be 
applied  upon  appellants'  claims.  The  erl- 
deuce  Is  such  as  we  think  sustains  the  find* 
lugs,  and  we  shall  therefore  not  disturb  them. 

The  Judgment  is  affirmed. 

FULLBRTON,  O,  J.,  and  MOUNT,  AN- 
OBRS,  and  DUMBAR.  33^  concur. 


8TATB  T.  WASHING. 
<Sapreme  Court  of  Waihlngt<m.    Dee.  SO, 
1904.) 

CRIMINAL  LAW  —  THEFT— COW  FISSION— A.DMIS- 
SIBILITT  —  COBBOBOBATIRG  BVIDENOB  —  IN- 
DICruBNT— KVIOBHCB  07  VAZ.UB— NECSSSITT. 

1.  Where  the  only  evidence  tending  to  show 
that  confession  was  Involnntary  was  that  Uie 
defendant,  an  Indian,  was  before  a  magistrate 
on  preliminary  hearing  without  cotinBe),  and 
was  asked  whether  or  not  he  stole  the  colt,  with 
the  theft  of  wbidi  he  was  charged,  the  admis- 
sion of  hifl  statements  was  not  a  violation  of  2 
Ballinger's  Ann.  Codes  &  St.  §  6842,  forbidding 
Che  use  of  a  confession  made  tinder  mfluence  of 
fear  produced  by  threats,  and  Const.  arL  1,  } 
9,  preventing  a  person  in  a  criminal  ease  from 
being  compelled  to  give  evidence  against  hlm- 
selt 

2.  Under  2  Ballinger's  Ann.  Codes  &  Bt  I 
7113,  malcing  punishable  a  theft  of  a  horse  or 
colt  of  any  value,  the  allegation  of  value  in  the 
indictment  was  immaterial,  and  the  coart  did 
QOt  err  in  refusing  to  instruct  the  jury  on  the 
question  of  value. 

Appeal  from  Superior  Court,  Klickitat 
County ;  A.  L.  Miller,  Judge. 

Jobnny  Washing  was  convicted  of  horse 
stealing,  and  appeals.  Affirmed. 

H.  Dustin,  for  appellant  B.  OL  Ward  and 
W.  B.  Preshy,  for  the  Stata 

MOUNT.  J.  Appellant  was  convicted  of 
the  crime  of  horse  stealing,  under  the  provi- 
sions of  section  7113. 2  Ballinger's  Ann.  Codes 
&  St  Two  principal  errors  are  alleged  on 
this  appeal,  viz.,  (1)  that  the  trial  court  erred 
in  admitting  in  evidence  certain  statements 
of  the  appellant  at  the  preliminary  examina- 
tion before  the  committing  magistrate,  and 
(2)  that  the  court  erred  In  refusing  to  in- 
struct the  Jury  that  the  horse  stolen  was  of 
some  value.  The  other  errors  alleged  depend 
upon  the  two  stated. 


T  S.  8e«  iMcmr,  vol.  S2,  OsnL  DIr.  |  i7. 


The  aiq>ellant  ts  an  Indian,  and  i^eaks 
the  English  language  in  a  brtAen  manner. 
Be,  and  another.  Indian  by  the  name  at 
Tumwater,  were  first  charged  Jointly  with 
the'  aime.  Both  were  arrested  and  brought 
before  a  justice  of  the  peace  for  a  prelim- 
inary examination,  and.  being  arraigned  by 
the  Justicev  who  was  sitting  as  a  committing 
magistrate,  the  following  proceedings  were 
bad,  as  shown  by  the  record:  "The  magis- 
trate, addressing  appellant,  said.  *Tou  -  are 
charged  by  this  complaint  with  stealing  and 
drlviiv  away  a  horse  of  M.  P.  Furhman. 
Now,  what  have  you  to  say  as  to  that?"  The 
defendant  not  answering  this  question  read- 
ily, the  said  justice  of  the  peace  said  to  blm. 
Did  you  steal  this  coltr  (describing  It  to 
him).  The  defendant  answered,  'I  no  steal 
falm;  I  brand  blm.*  And,  beii:«  fnrtliar 
questioned  by  the  said  justice  of  the  peace, 
said  he  did  not  know  whose  colt  it  was,  but 
thought  it  belonged  to  a  white  man  a  long 
way  off;  said  white  man  branded  'sUck 
ears,'  and  he  branded  this  colt;  tbat  the 
Indian  Tumwater  had  nothing  to  do  with  it ; 
tbat  he  first  put  Tamwater's  brand  on  the 
colt,  and  then  let  It  run  about  two  weeks, 
and  then  put  his  own  brand  on  It;  that  he 
kept  the  colt  in  a  field  for  a  time,  and  then 
turned  It  out  on  the  range.  Being  question- 
ed as  to  whether  he  drove  the  colt  away,  the 
defendant  said  that  he  did  not  drive  the 
colt  away;  that  the  colt  followed  him  from 
Harrison  Ridge  In  Klickitat  county  to  the 
res^atlon."  After  the  appellant  had  given 
this  testlmtmy.  bis  codefendant  Tumwater 
was  discharged,  and  appellant  was  bound 
over  to  appear  for  trial  In  the  superior  court 
of  Kittitas  county.  At  the  preliminary  hear- 
ing the  appellant  was  not  attended  by  coun- 
sel, and  was  not  Informed  by  the  magistrate 
as  to  Us  right  to  answer  or  refuse  to  answo: 
qnestions  propounded  to  him,  or  tbat  such 
answers  or  statements  might  be  used  against 
him  on  the  trial  In  the  superior  court  When 
the  trial  took  place  In  the  superior  court  the 
prosecution  was  allowed  to  prove,  by  the 
maglstrato  and  other  witnesses,  the  state- 
ment above  set  out  This  Is  alleged  as  error. 

Our  statute,  at  section  6942,  2  Ballinger's 
Ann.  Codes  ft  St,  provides  that:  "The  con- 
fosslon  of  a  defendant  made  under  Induce-' 
ment.  with  all  the  circumstances,  may  be  giv- 
en as  evidence  against  him,  except  when 
made  under  the  influence  of  fear  produced 
by  threats ;  but  a  confession  made  under  In- 
ducement Is  not  sufficient  to  warrant  a  con- 
viction without  corroborating  testimony." 
The  Constitution  provides  at  .section  9  of 
article  1,  tbat:  "No  perstm  shall  be  com- 
pelled In  any  criminal  case-  to  give  evlctence 
against  himself."  There  was  corroborating 
evidence  In  the  case  to  the  effect  that,  upon 
the  day  the  horse  was  stolen,  the  defend- 
ant and  other  Indians  passed  the  place  where 
the  horse  was  kept;  that  shortly  thereafter 
the  horse  was  missed;  that  tbe  horse  was 
found  in  appellant's  possession  on  tbe  res- 
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erratlon  some  time  Uiereafter;  and  that  ap- 
pellant claimed  to  own  tbe  horse.  So  that 
the  question  now  Is,  were, tbe  statements  of 
the  appellant  before  the  committing  magla- 
trate  made  Toluntarily?  No  evidence  was 
offered  by  the  appellant  at  the  trial.  He  in- 
sists that  the  drcum stances  surrounding  the 
preliminary  ezamlnation,  as  shown  by  the 
prosecution,  are  sufflcient  to  show  that  the 
statements  were  made  InTOlnntarlly,  and 
therefore  should  have  been  excluded.  There 
la  nothing  In  the  record  before  us  tending 
to  show  that  the  statement  of  the  appellant 
was  involuntary,  except  the  mere  fact  that 
the  appellant  was  before  the  magistrate  up- 
on preliminary  hearing,  and  was  asked  the 
question,  "Did  yon  steal  this  colt?"  Appel- 
lant was  not  required  by  the  statute  to  plead 
to'  tbe  charge  in  this  preliminary  examina- 
tion, but  it  was  his  privil^e  to  confess  the 
charge  if  he  desired  to  do  so.  Evidently, 
when  the.  magistrate  asked  the  question, 
"Did  you  steal  this  colt?"  he  desired  a  direct 
answer — "Tea"  or  "No."  Appellant  answer- 
ed, "I  no  steal  him ;  I  brand  blm."  The  lat- 
ter part  of  this  answer  was  not  responsive 
to  the  question  asked,  and,  no  doubt,  led 
to  the  balance  of  the  statement.  The  record 
does  not  contato  the  questions  subsequently 
asked  by  the  magistrate,  but  does  contoin 
the  substance  of  the  stetement  of  the  ap- 
pellant If  the  appellant  had  been  Informed 
of  bis  rights  to  refuse  to  answer  questions 
tending  to  criminate  him,  or  if  he  was  aware 
of  those  rights,  it  would  be  manifest  that  all 
the  statements  made  subsequent  to  the  an- 
swer, "I  no  steal  him,"  were  voluntary.  In 
the  case  of  Wilson  v.  United  States,  162  U. 
S.  163,  16  Sup.  Ct  89fi,  40  lu  Bd.  1090,  a 
case  In  principle  the  same  as  the  one  before 
us,  the  Supreme  Court  of  the  United  States, 
speaking  to  this  question,  say,  at  page  623, 
162  U.  8.,  page  899.  20  Sup.  Ct.  40  L.  Ed. 
1090:  "In  short,  the  test  of  admissibility  is 
that  the  confession  Is  made  freely,  volun- 
tarily, and  without  compulsion  or  induce- 
ment of  any  sort  The  same  rule  that  the 
confession  must  be  voluntary  is  applied  to 
cases  where  the  accused  has  been  examined 
before  a  magistrate,  in  the  course  of  which 
examination  the  confession  is  made,  as  al- 
lowed and  restricted  by  statute  in  England, 
and  in  this  country  In  many  of  the  states. 
Or.  Ev.  S  224.  But  It  Is  held  that  there  is  a 
well-deflned  distinction  between  an  examina- 
tion when  the  person  testifles  as  a  witness 
and  wlien  he  is  examined  as  a  party  accused 
(People  V.  Mondon,  103  N.  Y.  211  [8  N.  B.  496. 
57  Am.  Rep.  709] ;  State  v.  Garvey,  25  Ul 
Ana  191) ;  and  'that,  where  the  accused  is 
sworn,  any  confession  he  may  make  Is  de- 
prived of  Its  voluntary  character,  though 
there  Is  a  contrariety  of  opinion  on  this 
point  (Gr.  Bv.  8  225 ;  Stete  v.  Oilman.  51  Me. 
215;  Commonwealth  v.  Clark,  ISO  Pa.  641 
[18  Atl.  988];  People  v.  Kelley,  47  Cal. 
125).  The  fact  that  he  Is  in  custody  and 
manacled  does  not  necessarily  render  tdn 


stetement  involuntary,  nor  Is  that 
rily  the  effect  of  popular  excitement  sticirtit 
preceding.   Sparf  v.  United  States,  156  r.  S. 
ei  [15  Sup.  Ct  273,  39  L.  Ed.  343]  :  Kerce 
V.  United  States,  100  U.  S.  355  [16  Sup.  Cl 
321,  40  L.  Ed.  454];  State  v.  Goriiam,  67  Vt 
865  [31  Atl.  846] ;   State  v.  IngraiD,  16  Kaii 
14.   And  it  Is  laid  down  that  it  is  not  essen- 
tial to  the  admissibility  of  a  confession  tbat 
it  should  appear  that  tJie  person  was  warned 
that  what  he  saldwonld  be  used  against  him, 
but  on  the  contrary,  if  the  confessioD  wt3 
voltntery,  It  Is  sufficient  tbough  It  appei: 
that  he  was  not  so  warned.   Joy  on  Confs- 
Bions,  *45,  *48,  and  cases  cited.    In  tbe  can 
at  bar  defendant  was  not  put  under  oath, 
and  made  no  objection  to  answering  the 
questions   propounded.    The  commlssIoiHr 
teetlSed  tliat  the  statement  was  made  freetf 
and  voluntarily,  and  no  evidence  to  the  coo- 
trary-  was   adduced.    Nor  did  defendant, 
when  testifying  on  his  own  behalf,  testify 
to  the  contrary.    He  testified  merely  tbat 
the  commissioner  examined  him  'wltbout  giv- 
ing him  the  beneQt  of  counsel  or  waming 
blm  of  his  right  of  being  represented  by 
counsel,  or  in  any  way  informing  him  of  bis 
right  to  be  thus  represented.*    He  did  not 
testify  that  he  did  not  know  that  he  had  a 
right  to  refuse  to  answer  the  questions,  or 
that  if  he  had  known  It,  he  would  not  have 
answered.    His  answers  were  explanations, 
and  he  appeared  not  to  be  unwilling  to  avail 
bimsplf  of  that  mode  of  averting  suspIcioD. 
It  is  true  that,  while  he  was  not  awom.  be 
made  the  statement  before  a  commissioner 
who  was  investigating  a  charge  against  him. 
as  be  was  informed ;  he  was  In  custody,  but 
not  in  irons ;  there  had  been  threats  of  mob- 
bing him  the  night  before  the  examination; 
he  did  not  have  the  aid  of  counsel;  and  be 
was  not  warned  that  he  need  not  answer. 
There  were  matters   which  went  to  tbe 
weight  or  credibility  of  what  he  said  of  an 
incriminating  character,  but  as  be  was  not 
confessing  guilt,  but  the  contrary,  we  think 
that,  under  all  the  drcumstauces  d^Iosed. 
they  were  not  of  themselves  sufficient  to  re- 
quire his  answers  to  be  excluded  on  tbe 
ground  of  being  involuntary  as  matter  of 
law."   See.  also,  Stete  v.  Carpenter,  S2  Wash. 
254,  75  Pac.  357;  Stete  v.  Bri^s.  68  Iowa, 
416,  27  N.  W.  358.   Usually  the  admissibility 
of  evidence  Is  a  question  for  the  court  to 
decide  as  a  matter  of  law.   In  this  class  of 
cases,  when  it  appears  to  the  court  that  the 
admissions  or  confessions  are  involuntary, 
they  should  be  excluded.   "When  there  is  » 
conflict  of  evidence  as  to  whether  the  con- 
fession .is  or  is  not  voluntary,  if  the  court 
decides  that  It  is  admissible,  tbe  question 
may  be  left  to  the  jury,  with  direction  tliat 
they  should  reject  the  confession  if  upon  the 
whole  evidence  they  are  satisfied  it  was  not 
the  voluntary  act  of  the  defendant"  Wil- 
son V.  United  States,  supra.   We  think  tb^ 
was  enough  in  this  case  to  show  prima  fi- 
de that  the  statementB  of  tbe  vpellant  mc* 
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made  roluntarllj,  and  It  was  tlierefore  not 
error  to  submit  the  evidence  to  the  Jury. 

2.  rpon  the  question  of  the  instruction, 
this  court,  in  the  case  of  State  t.  Tonng,  13 
Wash.  584,  43  Pac.  8B1,  held  that  an  allega- 
tion of  value  In  an  Information  filed  under 
this  statute  was  an  Immaterial  and  nnneces- 
sary  averment  We  desire  to  adhere  to  the 
rule  thei-i^ln  announced.  It  follows  ttut  it 
was  unncTcssary  for  the  court  to  &ve  any 
instruction  In  regard  to  the  particular  value 
of  the  horse  alleged-  The  evidence  showed 
without  dispute  that  the  horse  In  qnestiim 
was  valuable.  That  ia  all  tbat  was  neces- 
sary. 

Ttaere  la  bo  error  In  the  record,  and  the 
judgment  la  therefore  aflSnned. 

FUIiLERTON,  C.  J.,  and  HADLEZ,  DUN- 
BAR, and  ANDERS,  33.,  concur. 


OVINOTON  et  nx.   v.  ^NA  INDBBfNITT 
CO. 

(Supreme  Court  of  Washington.     Dec.  80^ 
1904.) 

Bonna  —  constbuction— Bun-DiNG  contbact 

— MOTIPIOATION  TO  flUBBTT— OHANGS8 

iH  puns. 

1.  A  provision  in  a  building  contractor's  bond 
that  the  owner  shall  notify  the  surety  of  any 
act  of  the  principal  which  may  involve  a  loss  for 
which  the  surety  would  be  liable  does  not  re- 

aaire  the  owner  to  give  notice  on  learnlnr  that 
ie  contractor  has  oecome  indebted  for  labor, 
bnt  only  to  give  notice  of  proceedings  to  enforce 
a  lien  for  such  debt. 

2.  Where  a  building  contract  provided  that 
changes  might  be  made  in  the  plans,  evidence 
that  a  change  involving  additional  cost  to  the 
contractor  was  made  Was  inadmissible  in  an  ac- 
tion on  the  contractor's  bond  to  recover  the 
amount  of  debt»  incurred  by  the  contractor  and  ' 
enforced  as  a  lien  against  the  property. 

Appeal  from  Superior  Court,  King  County; 
Geo.  C.  Hatch,  Judge. 

Action  by  G.  H.  Ovington  and  wife  against  1 
the  ^tna  Indemnity  Company.  Prom  a  I 
Judgment  for  plaintiffs,  defendant  appeals.  ' 
Afflnned.  | 

Root  Palmer  &  Brown,  for  appelant  Ira 
Brmson,  for  respondents. 

PUIJ.ERTON,  C.  J.  In  May,  1902,  the  re- 
spondents entered  into  a  contract  In  writing 
with  one  B.  Colling,  by  the  terms  of  which 
ColUug  agreed  to  furnish  all  of  the  necessary 
labor  and  material  and  erect  for  the  respond- 
ents a  dwelling  house  according  to  plans  and 
specifications  therein  specially  mentioned  and 
described.  The  consideration  for  the  con- 
struction of  the  building  was  $.'^,300.  The 
contract  also  provided  that  Coiling  should 
furnish  &  bond  in  the  sum  of  J2,000  to  se- 
cure the  faithful  performance  of  the  contract 
on  his  part.  Following  out  this  requirement 
of  the  contract,  the  contractor  procured  the 
appellant  to  become  his  surety,  paying  It 
therefor  a  cash  ronsfderatlon  onlled  a  **pre- 


mium.".  The  bond  given  recited  in  general 
terms  the  ezecntlon  of  the  contract  between 
the  respondent  and  Coiling,  and  contiilned  a 
general  condition  to  the  eftect  that  It  was 
to  be  void  In  case  Colling  should  well,  truly, 
and  faithfully  comply  with  sncb  conditions; 
otherwise  to  remain  in  full  force  and  effect 
The  general  condition,  however,  was  subject 
to  a  number  of  provisos,  among  which  were 
the  following:  **Provlded.  that  the  aald 
surely  shall  be  notified  in  writing  of  any  act 
on  the  part  of  the  said  principal,  his  agent 
or  employee,  which  may  involve  a  loss  for 
which  said  surety  la  responsible  hereunder, 
immediatdy  after  the  occurrence  of  such  act 
shall  have  come  to  .the  knowledge  of  the 
fully  authorized  representative  or  respresen- 
tatlves  of  George  H.  Ovington  and  wife  who 
shall  have  the  supervision  of  the  ctHupIetlon 
of  said  contract  and  a  registered  letter 
mailed  to  the  office  of  Clemens  &  0*Bryan, 
Manager  of  The  jfiltna  Indemnity  Compai^, 
at  Portland,  Oregon,  shall  be  deemed  suffi- 
cient notice  within'  the  meaning  of  this  bond. 
*  *  *  And  provided  further:  that  any  axtit 
at  taw  or  proceedings  in  equity  brought 
against  this  bond  to  recover  any  claim  here- 
under, must  be  instituted  within  six  months 
after  the  first  breach  of  said  contract"  By 
the  terms  of  the  contract  the  dwelling  was 
to  have  been  completed  within  320  days 
from  the  12th  day  of  May,  1902.  It  was  in 
fact  completed  about  the  Ist  of  December  of 
that  year.  Shortly  after  Its  completion  nu- 
merous liens  were  filed  against  tbe  building 
and  the  land  on  which  It  was  situate,  by 
laborers  and  materialmen  to  secure  them- 
selves for  labor  and  material  furnished  the 
contractor  and  used  In  the  construction  of  the 
building.  Some  of  these  Hens  were  after- 
wards prosecuted  to  Judgment,  and  became 
fixed  charges  against  the  respondents*  prop- 
erty. The  respondents  thereupon  instituted 
this  action  against  the  appellant  to  recover 
the  amount  of  such  Hens,  and  afterwards 
recovered  a  Judgment  for  tbe  sum  of  $1.- 
865.14.   This  appeal  Is  from  tbat  judgment. 

It  appears  from  the  evidence,  and  the  trial 
court  found,  that  as  early  as  September  fol- 
lowing the  execution  of  the  contract  tbe  re- 
spondents were  notified  by  two  persons  who 
had  performed  labor  on  the  building  tbat 
their  wages  for  such  services,  amounting  to 
some  (20  each,  had  not  been  paid  by  tbe 
contractor.  Tbe  respondents  did  not  notify 
the  bond  company  of  this  fact  and  it  is 
contended  by  the  company  now  that  this 
prevented  a  recovery  on  the  bond,  because 
being  a  breach  of  tiiat  condition  providing 
that  notice  should  be  given  It  of  any  act  on 
the  part  of  the  contractor  which  might  In- 
volve a  loss  for  which  It,  as  surety,  wns  re- 
sjionslbie  under  the  terms  of  the  bond.  It ' 
•icems  to  us,  however,  that  this  canuot  be 
the  meaning  of  this  clause  of  the  bond.  To 
give  It  that  construction  is  to  say  that  the 
contract  forbids  the  Incnrring  of  any  indebt- 
edness by  the  contractor  for  the  construction 
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of  the  bnUdlng.  If  the  codtractor  stioald 
bny  a  keg  of  naUs,  a  load  of  lumber,  *emplo7 
a  person  to  labor  upon  the  building,  or  1b 
fact  do  anything  looking  to  the  erection  of 
the  building,  without  paying  for  the  particu- 
lar article  or  service  In  advance,  it  would  be 
an  act  on  fiie  part  of  the  contractor  vhlch 
might  inrolTe  a  loss  for  vhlch  the  surety 
would  be  reqionsible  under  the  terms  of 
the  bond,  and,  of  conne,  If  known  to  the 
owner  or  hia  representative^  would  require 
the  owner  to  give  notice  thoeof  in  order 
to  prevent  the  discharge  of  the  anretr.  But 
It  la  evident  that  this  la  not  what  the  parties 
to  the  contract  contemplated.  The  obliga- 
tion on  the  part  of  the  contractor  to  fumiah 
the  necessary  mat«1al  and  labor  to  com- 
plete the  building  means,  as  between'  the 
contractor  and  owner,  that  the  contractor 
will  not  suffer  the  cost  of  such  material  and 
labor  to  become  a  charge  Jipon  the  luroperty 
of  the  owner,  and  until  thej  do  become  such 
a  charge  there  is  no  obligation  on  the  part 
of  the'  owner  to  pay  for-th«n,  and  hence 
no  right  of  recovery  against  the  surety.  The 
owner  cannot  know  from  the  mere  fact  that 
the  contractor  has  used  his  credit  in  the 
purchase  of  labor  or  material  for  the  con- 
struction llie  -bulldbig  that  tbe  coat  of 
the  same  will  be  made  a  charge  against  his 
property.  He  knows  that  fact  only  when 
legal  steps  are  taken  to  make  the  cost  such 
a  charge,  and,  as  the  primary  purpose  of  the 
bond  la  to  secure  to  the  owner  the  faithful 
performance  of  the  contract  on  the  part  of 

'  the  contractor.  Its  language  must  receive  a 
reasonable  construction  to  that  end.  It  must 
be  given  the  usual  and  ordinary  meaning  the 
language  would  have  when  considered  with 
reference  to  the  subject-matter  under  con- 

'  sideratlon  and  the  evident  purpose  and  in- 
tent of  the  parties.  To  say  that  It  means 
that  the  owner  must  give  notice  of  every 
act  of  the  contractor  which  may  by  some 
remote  possibility  ripen  Into  a  charge  against 
the  property,  Is  not  to  follow  this  rule;  It 
Is  to  give  It  a  construction  aubvereive  of  Its 
piirpoae.  making  the  bond  rather  a  trap  for 
the  unwary  than  a  businesslike  attempt  to 
furnish  security  for  a  very  common  under- 
taking. As  the  owner  notified  the  surety  of 
these  claims  as  soon  aa  the  claimants  sought 
to  make  their  claims  charges  against  his 
property,  we  hold  the  notiflcation  to  have 
been  In  time  to  prevent  the  discharge  of  the 
surety. 

The  appellant  next  complains  that  the  ac- 
tion was  not  commenced  In  time,  because 
not  commenced  within  six  months  of  the 
time  the  contractor  agreed  to  complete  the 
building;  but  this  question  was  met  and  de- 
termined adversely  to  this  contontlon  In 
.  the  case  of  Beebe  v.  Bedward,  35  Wash.  615, 
77  Pac.  10Q2.  and  ref«-ence  is  made  to  that 
case  for  the  reasons  upon  which  the  conclu- 
sion Is  rested. 

The  appellant  next  complains  that  the 
trial  court  erred  In  refusing  to  permit  him 
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to  show  that  changes  were  made  In  One  orlc- 
Inal  plana  of  the  building  as  the  work  pro-  i 
gressed.  entailing  an  additional  cost  to  tbe 
contractor  of  some        but  we  find  no  enor  I 
In  this.    The  contract  itself  i^vtded  b  I 
terms  that  such  chsnges  might  be  made,  and  | 
of  course,  the  possibility  of  sncb  chaoge*  i 
must  have  been  in  tiie  contemplation  of  tL»'  ■ 
surety  at  the  time  It  entered  Into  the  boQ<' 
The  fact  that  the  unpaid  obllgatlona  of  tbe 
contractor  may  have  been  increased  becaose 
of  such  changes  does  not  affect  tbe  case.  » 
Increase  of  costs  was  as  much  contem- 
plated and  provided  for  by  the  contract  a< 
were  decreases  In  tbe  cost  ot  OKUtrnction. 
The  Judgment  appealed  from  is  affirmed. 

HADLET,  MOUNT.  ANDERS,  and  DVS- 
BAB,  JJ.,  concur. 


In  re  DRASDO'S  ESTATE. 
(Snpreme  Court  of  Washington.   Dec.  30.  1901' 

ADMINISTBATION  Or  ESTATES— ALLOW AHCIS  IV 
ST7BVIVINQ  WIFE— BAB— If ISCON DUCT  OF 
Wira-4ZCBMIVB  AHOmiT. 

1.  Where  a  hniAand  had  knowledge  ot  b.^ 
wife's  past  Immoral  conduct  before  he  married 
her,  and  snbseqoently  associated  with  immont 
women,  accompanied  by  the  wife,  she  wu  doi 
deprived,  by  reason  of  her  Immorai  conduct  dor- 
iag  marriage,  ot  ber  right  as  widow. 

Z.  The  court,  in  making  an  allowance  to  • 
widow,  may  take  into  consideration  the  tAsr- 
acter  of  the  estate  of  the  deceased  husband,  and 
the  provision  he  sought  to  make  for  her,  a* 
well  aa  her  necessities. 

3.  Where  a  testator  who  sought  to  cot  off  his 
wife  with  (1,  and  who  denied  in  hia  will  that 
the  marriage  was  legal,  left  an  estate  worth 
$50,000,  producing  an  Income  of  over  $1,500  -< 
month,  an  allowance  to  the  widow  of  the  hoas''- 
bold  goods,  furniture,  wearing  apparel,  and  pfr- 
sonal  effects  of  the  testator,  ana  $250.  a  montb 
for  her  maintenance  pending  the  settlement  of 
the  estate,  wan  not  excessive. 

Appeal  from  Superior  Court,  King  County; 
W.  B.  Bell,  Judge. 

Petition  by  Dora  Drasdo  for  an  order 
setting  apart  to  her  personalty  as  the  widow 
of  Paul  Drasdo,  deceased.  From  an  order 
granting  the  prayer  of  the  petition,  the  eisc- 
utors  of  the  deceased  appeal.  Affirmed. 

Wm.  Martin  and  W.  A  Eeene,  for 
lants.   0.  H.  Farrell.  for  respondent 

FULLERTON,  0.  J.    This  Is  an  appeal 
from  an  order  In  probate.    The  record  dis- 
closes that  one  Paul  Drasdo  died  on  tbe  15tl> 
day  of  June,  1903,  In  King  county,  this  state, 
'  leaving  estate  therein,  consisting  of  personal 
'  property,  of  the  proximate  value  of  $M,- 
I  000.    The  decedent  left  a  will,  in  which  be 
disclaimed  having  any  lawful  wife,  but  pro- 
'  vlded  that  In  case  "any  woman  should  prove 
to  the  satisfaction  of  any  court,  and  estah- 
I  llsh  In  any  court,  by  decree  or  otherwise,  tbtt 
she  Is,  or  has  evw  been,"  his  lawful  wife,  Ik 

fl.  8m  ExMutors  saA  AOmliilatnitBn,  voL  ft 

Cflot.  Di8.  -i  B68. 
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begueatbed  to  her  tbe  sum  of  f  1.  All  the  res- 
idue of  hla  estate  was  bequeathed  to  collater- 
al heirs.  Dora  Marsh  Drasdo,  clalcalDg  to  be 
the  widow  of  the  deceased,  applied  to  the 
court  for  an  order  setting  apart  to  her  cer- 
tain personal  property  as  being  exempt  from 
execution,  and  for  an  allowance  out  of  tbe 
estate  for  her  support  pending  tbe  settlement 
of  the  same.  On  tbe  hearing  the  court  found 
that  the  applicant  was  tbe  widow  of  tbe  de- 
cedent, having  been  his  lawful  wife  at  tbe 
time  of  bis  death,  and  as  such  was  entitled  to 
have  set  apart  to  her  the  household  goods, 
furniture,  wearing  apparel,  and  personal  ef- 
fects of  her  late  husband,  and  also  to  an  al- 
lowance of  $250  per  month  for  her  support 
and  maintenance  during  tbe  progress  of  the 
settlement  of  tbe  estate,  and  entered  an  order 
accordingly.  From  this  order  the  executors 
named  In  the  will  appeal. 

The  appellants  do  not  In  this  court  serious- 
ly contend  that  the  applicant  was  not  tbe 
wife  of  the  decedent,  Drasdo,  at  tbe  time  of 
hJs  death,  but  they  contend  that  because  of 
her  dissolute  and  Ijumoral  acts  and  character  i 
she  has  forfeited  all  rights  as  Ms  widow,  and 
is  not  entitled  to  any  of  tbe  benefits  accruing 
to  her  under  the  law  as  such.  It  was  shown 
by  the  testimony  of  certain  persons  engaged 
in  hack  driving  In  tbe  city  of  Seattle  that  she  ; 
bad  been  driven  by  them,  at  times  by  herself, 
and  at  other  times  In  company  wlUi  a  man  | 
other  than  her  husband,  to  a  house  of  prosti- 
tution in  that  city,  and  that  once  she  made  1 
tbe  "rounds  of  tbe  saloons,"  drinking  at  tbe 
different  places  she  entered;  and  by  her  own 
testimony  it  was  shown  that  she  visited  an 
acquaintance  at  a  bouse  of  111  fame  in  the 
city  of  Chicago  while  she  was  on  a  trip  to 
the  Eastern  States.  But  It  also  appeared  that 
tbe  Chicago  bouse  was  one  that  she  was  an 
inmate  of  prior  to  coming  to  Seattle,  and  that 
the  Seattle  house  was  one  that  she  was  an 
inmate  of  at  tbe  time,  and  from  wblcb.  the 
deceased  married  her.  She  denied  visiting 
tbe  Seattle  house  In  company  with  any  man 
other  than  her  busbaad,  and  denied  that  she 
had  ever  made  the  rounds  of  the  saloons.  It 
was  also  shown  that  her  husband  bad  knowl- 
edge of  her  past  life  before  be  married  her. 

If  It  be  true  that  conduct  on  tbe  part  of  a 
wife,  such  as  Is  charged  against  tbe  respond- 
ent, would  in  any  case  be  held  sufBclent  to 
deprive  her  of  her  rights  as  a  widow,  we 
think  tbe  rule  can  have  no  application  lu  this 
ease.  It  was  not  to  be  expected  that  the  ap- 
plicant would  after  her  marriage  entirely 
sever  herself  from  her  old  associations.  Nor, 
If  we  may  believe  the  testimony  of  the  ap- 
plicant, did  tbe  husband  exi>ect  It.  One  of 
her  former  associates  was  Invited  as  a  wit- 
ness to  tbe  wedding  ceremony,  and  signed  the 
return,  filed  In  the  county  clerk's  office,  as 
such  witness.  The  wedding  was  celebrated 
by  a  suppCT  In  the  house  it  Is  now  thought  Im- 
proper for  the  wife  to  visit,  at  which  celebra- 
tion tbe  husband  spent  some  $500  for  wine 
alone.   He  invited  and  brought  to  bis  house 


women  from  this  very  house  on  several  occa- 
sions, and  often  Invited  and  took  Its  inmates, 
in  company  with  bis  wife,  to  tbe  races,  thea- 
ter, and  other  public  places.  These  are  not, 
of  course,  things  that  a  wife  In  a  virtuous 
household  could  submit  to  and  escape  with 
impunity,  but  this  woman  Is  not  to  be  meas- 
ured by  the  standard  of  a  woman  in  a  vir- 
tuous household.  She  but  continued  to  be 
what  she  was  known  to  be  when  tbe  decedent 
married  her;  her  acts  were  the  acts  that  won 
her  husband,  and  she  but  pursued  the  ways 
he  evldentiy  desired  her  to  pursue.  This 
being  true,  his  legatees  cannot  cut  her  ott 
from  her  rights  as  a  widow  by  showing  that 
her  ways  were  not  the  ways  of  continence 
and  sobriety. 

Tbe  appellants  complain  of  the  allowances 
made  tbe  applicant,  claiming  that  they  are 
excessive.  It  seeius  to  us,  however,  In  view 
of  tbe  circumstances,  that  th^  are  not  so. 
In  making  such  allowances  the  court  may 
take  Into  consideration  tbe  character  and 
amount  of  tbe  estate  left,  and  tbe  provision 
the  husband  sought  to  make  for  tbe  benefit 
of  tbe  widow,  as  well  as  her  actual  necessi- 
ties. Here  tbe  deceased  sought  to  cut  bis 
widow  off  with  ¥1.  He  denied  in  bis  wll) 
that  their  very  marriage  was  legal.  He  left 
estate  of  tbe  value  of  $50,000,  which  produced 
an  Income  of  over  |1,600  per  month.  There 
are  no  minor  heirs  or  direct  descendants  to 
inherit  the  property,  nor  are  there  any  cred- 
itors of  tbe  estate.  Under  these  circumstan- 
ce we'  think  the  allowances  are  not  exces- 
sive, and  tbe  order  appealed  from  will  be 
ofilrmed. 

HADLEY.  MOUNT,  AMDBKS,  and  DUN- 
BAB»  JJ.»  concur. 


STATB  V.  EDBB. 
(SupTeme  Court  of  Washington.    Deft  80, 
1904.) 

OEIUNAI.  UW— FOBHSB  OOHTICTXOn  OF  DZP- 
FSBENT  ORIia. 

1.  In  s  criminal  prosecution  tbe  wife  of  de- 
fendant, as  a  witness  io  his  behalf,  testified  on 
cross-examination  that  she  did  not  renjpmber  ex- 
actly when  she  married  defendant,  bnt  thought 
it  was  about  1898.  She  afterward  corrected 
this  by  saying  that  the  marriage  was  in  1899. 
Held,  that  this  did  not  justify  the  state,  either 
for  the  purpose  of  rorrectine  her  mistake  as  to 
date  or  affecting  her  credibility,  fai  drawing  out 
that  tbe  husband  wi*  confined  In  the  peniten- 
tiary in  189& 

Apx>eal  from  Superior  Court,  Spokane 
County;  William  B.  Blcbardson,  Judge. 

Sam  Eder  was  convicted  ot  robbery,  and 
api>eal8.  Reversed. 

Del  Cary  Smith  and  A.  J.  Laugbon,  for  ap- 
pellant Horace  Kimball  and  R.  M.  Barn- 
hart,  for  the  State. 

FULLERTON,  O.  J.  Tbe  appellant  wa» 
convicted  of  the  crime  of  robbery,  and  sen- 
tenced to  a  term  of  10  years  In  tbe  State 
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Penitentiary.  From  the  Judgment  of  convic- 
tion and  Bentenoe  he  appeals  to  thle  court 

The  crime  charged  In  the  Information  was 
committed  on  the  4th  day  of  April,  1903. 
After  the  state  bad  closed  Its  case  the  appel- 
lant called  as  a  witness  6ne  Florence  Eder, 
who  testified,  in  answer  to  questions  put  to 
her  by  counsel,  that  she  was  the  wife  of  the 
appellant,  and  that  the  appellant  was  with 
her  at  Little  Spokane,  some  18  miles  from 
the  scene  of  the  robbery,  from  the  evening 
of  the  2d  to  the  morning  of  the  5th  or  6th  of 
April,  where  he  had  been  summoned  at  what 
was  supposed  to  be  the  deathbed  of  his 
father.  On  cross-examiuatlon  the  state  was 
permitted  to  show  by  the  witness  that  the 
appellant  had  been  confined  for  another 
crime  in  the  State  Penitentiary  some  five  or 
six  years  prior  to  the  time  of  the  crime  char- 
ged In  the  Information.  This  action  of  the 
conrt  constl totes  the  first  error  assigned. 

The  state  concedes  that  to  admit  evidence 
of  a  separate  and  distinct  crime  from  that 
charged  in  the  Information  is  In  general  re- 
versible error,  but  they  seek  to  Justify  Its  ad- 
mission In  this  Instance  on  the  principle  that 
the  evidence  tended  to  impeach  the  witness, 
and  contend  that  Impeaching  evidence  is  per- 
missible even  tboti^b  it  does  tend  to  connect 
the  defendant  with  another  and  distinct 
crime.  But  without  determining  whether 
this  contention  would  be  true  in  any  case, 
we  are  clear  that  It  has  no  application  here. 
The  first  question  asked  the  witness  on  cross- 
examination  was,  "When  were  you  married 
to  this  defendant?"  To  which  the  witness 
answered,  "I  don't  remember  exactly — about 
180S:"  while  the  fact  was,  aa  she  testified 
subsequently,  she  was  married  in  1899.  It 
was  to  correct  this  inadvertence  on  her  part 
that  the  state  was  permitted  to  show  by  her 
that  the  defendant  was  confined  In  the  State 
Penitentiary  In  1888;  the  argument  being 
that,  if  he  was  so  confined,  she  conid  not 
have  lawfully  married  him  at  the  time  stat- 
ed. But  this  did  not  justify  a  departure 
from  the  rule.  In  ail  the  appellate  courts  at 
the  present  day,  evidence  that  the  defendant 
has  been  guilty  of  a  separate  and  distinct 
crime  from  that  for  which  he  Is  being  tried, 
when  offered  for  the  purpose  of  aiding  the 
conviction  of  the  defendant,  Is  held  Inadmis- 
sible, and  reversible  error  when  admitted 
o\-er  proper  objection.  The  rule  Is  founded 
In  reason.  The  defendant  comes  to  the  trial 
prepared  to  meet  only  the  crime  with  which 
he  Is  accused,  and  he  cannot  from  the  na- 
ture of  things  be  prepared  to  defend  apralnst 
other  crimes  that  may  be  charged  against 
bim    Moreover,  it  im  not  the  policy  of  the 


law  to  convict  a  man  of  one  crime  by  show- 
ing that  be  has  at  some  time  been  guilty  of 
another.  As  testimony  of  the  kind  mention- 
ed establishes  the  had  character  of  the  de- 
fendant, its  inevitable  effect  Is  to  prejudice 
the  minds  of  the  Jury  against  blm,  causins 
them  to  find  him  guilty  of  the  crime  charged 
on  doubtful  evidence,  or  evidence  that  would 
not  otherwise  produce  a  conviction.  It  vio- 
lates, also,  another  well-settled  rule  of  crim- 
inal Jurisprudence,  namely,  It  permits  tbe 
state  to  attack  the  character  of  tbe  defend- 
ant when  he  does  not  himself  put  his  charac- 
ter In  Issue.  Tbe  rule  being  thus  founded  In 
Justice,  It  should  not  be  departed  from  ex- 
cept under  conditions  which  clearly  Justify 
such  a  departure.  There  was  no  sufficient 
reason  for  the  d^arture  shown  here.  Tbe 
answer  of  the  witness  was  clearly  an  Inad- 
vertence, given  wlttaout  any  possible  purpose 
to  defielve,  and  to  correct  ber  statement  did 
not  call  for  the  admission  of  the  objection- 
able evidence.  Moreover,  If  correction  was 
material  at  all.  It  could  have  been  done  Id 
other  ways  than  by  bringing  to  the  attentiOD 
of  the  Jury  thia  particular  fact 

It  Is  said,  however,  that  it  affected  tbe 
credlMUty  of  the  witness  to  show  that  sbe 
had  married  a  man  who  bad  been  confined  In 
the  penitentiary;  but  this,  again,  is  a  con- 
sequence too  remote  to  authorize  the  admis- 
sion of  objectionable  evidence.  While  it  Is 
sometimes  stated  that  any  drcnmstance 
which  tends  In  the  remotest  degree  to  affect 
tbe  credibility  of  a  witness  can  be  shown  on 
cross-examination  of  such  witness,  yet  the 
rule  is  not  without  exception.  The  fact 
shown  must  have  a  tendency  to  accomplish 
tbe  puri)ose  Intended,  and  must  not  be  some- 
thing which  of  itself  tends  directly  to  preju- 
dice the  defendant  in  the  mind  of  the  Jnry. 
A  defendant  can  be  prejudiced,  of  course,  bj 
showing  that  his  witness  Is  unworthy  of  be- 
lief ;  but  the  state  cannot,  under  tbe  guise  of 
Impeaching  a  witness,  show  facte  which  tend 
directly  to  prejudice  the  defendant  but 
which  only  ronotely.  If  at  all,  diacredit  the 
witness. 

A  further  contention  Is  that  the  eridenre 
was  Insufficient  to  Justify  the  yerdlct,  and 
that  tbe  cause  should  be  reversed  with  in- 
structions to  dlschar^  the  appellant  But 
on  this  question  we  hare  no  hesitancy  in  say- 
ing that  the  legitimate  evidence  makes  a 
case  for  the  determination  of  the  Jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded  tor  a  new  trlaL 

HADLBT,  MOUNT,  ANDBR8,  end  DUN- 
BAR, 33.,  concur. 
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NORWICH  INS.  CO.  v.  OREGON  R.  CO. 
(ii>upreiDe  Court  of  Oregon.    Jan.  3,  1903.) 

BAIUtOADa — FJBSS— ADMISBION    OF  EVIDENCE- 
NEGLIGE  N  CK— I K  8TK  UCTIO  N  8 . 

1.  Where  a  railroad  company  seeks  to  show 
that  it  uses  on  its  locomotives  the  spark  ar- 
rester recommeDded  by  the  Master  Mechanics' 
AssociaticKi,  it  should  do  so  by  the  record  of 
such  recommendatioo,  rather  than  the  oral 
statement  of  a  member  of  such  association. 

2.  The  error,  if  any,  in  the  exclusion  of  evi- 
dence in  the  form  offered,  is  harmless,  where 
there  was  other  evidence  of  the  same  fact,  and 
of  as  strong  a  character,  admitted  without  ob- 
jection. 

3.  Where  it  la  shown  that  a  fire  was  the  re- 
sult of  the  operation  of  defendant's  railroad 
train,  an  instruction  that  "it  is  not  necessary 
that  any  specific  act  of  negligence  be  pointed 
out.  if  the  circumstances  established  are  such  as 
a  jury  may  infer  negligence  from,  snch  as  run- 
ning at  a  high  rate  of  speed,  working  the  en- 
gine bard,  overloading  it,  or  other  acts  indi- 
cating an  unusual  course  in  operating  the  en- 
gine,'' etc.,  is  not  erroneous,  as  assuming  that 
the  train  was  running  at  a  high  rate  of  speed. 

4.  The  allegations  in  the  complaint  that  the 
engine  which  caused  the  fire  "was  unskillfully 
and  improperly  constructed  and  improperly  and 
ziegligently  managed  by  defendant  and  its  serv- 
ants, and,  by  reason  of  said  improper  and  negli- 
gent management,  large  quantities  of  sparks 
were  emitted,"  etc.,-  are  sufficiently  broad  to 
let  in  proof  of  the  character  of  the  care  and 
caution  exercised  by  defendant's  employ^  in 
managing  the  engine  referred  to  as  doing  the 
^mage,  and  whether  tbey  were  negligent  in  the 
performance  of  their  duties. 

5.  Where  it  is  found  that  the  employ^  in 
charge  of  the  engine  which  caused  the  fire  had 
usually  been  careless  or  negligent  in  operating 
It.  the  Jury  may  reasonably  condude  that  they 
were  negligent  at  the  time  the  fire  In  question 
was  started. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty ;  W.  R.  EIUs,  Judge. 

Action  by  the  Norwich  Insurance  Com- 
pany against  the  Oregon  Railroad  Company. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

This  action  Is  to  recover  damages  for  loss 
occasioned  by  fire  alleged  to  have  been  caused 
by  tbe  negligent  operation  and  management 
of  a  freight  train  and  certain  engines  used 
for  propelling  It.  The  plaintiff  recovered 
Judgment,  and  the  defendant  appeals. 

H.  F.  Conner,  for  appellant.  J.  J.  Balle- 
ray  and  John  McGonrt,  for  respondent 

WOLVBRTON,  J.  The  errors  assigned 
for  reversal  arise  upon  the  direction  of  the 
court  in  talcing  an  item  of  evidence  from  the 
Jury,  and  upon  certain  instructions  given  on 
the  submission  of  the  case. 

J.  F.  Graham,  a  witness  for  the  defendant, 
testified  thnt  he  was  a  mastw  mechanic; 
that  he  had  bad  many  years  of  experience 
with  various  railroad  companies  in  the  mo- 
tive power  and  car  department,  and  had  been 
for  nine  years  in  charge  of  tbe  defendanfa 
rolling  stock;  that  he  knew  of  no  appliance 
that  would  entirely  prevent  the  escape  of 


i;  3.  See  Appeal  and  Brror,  vol.  S,  Cent  Dig.  It 
4194-4199. 
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sparks  from  locomotives;  that  the  Master 
Mechanics'  Association  was  an  aggregation 
of  master  mechanics  throughout  the  country, 
which  met  once  a  year ;  that  all  tbe  railroads 
in  the  country  were  represented  at  their  an- 
nual meetings,  at  which  different  questions 
pertaining  to  loconiotlve  construction  were 
discussed;  that  the  appliance  for  preventing 
tbe  escape  of  sparks  from  locomotive  stacks, 
known  as  the  extension  front  end.  In  general 
use  all  over  the  country,  was  adopted  by  the 
railroads  In  general,  and  by  the  Master  Me-' 
cbanlcs'  Association.  'Whereupoii  the  follow- 
ing question  was  put  to  bim.  namely:  "They 
[the  Master  Me<'hanlcs'  Association]  recom- 
mended tbe  extension  front  end?"  To  which 
he  jinswered:  "Yes,  sir."  On  motion  of  plaln- 
tlflTs  counsel,  this  answer  was  withdrawn 
from  the  jury,  and  tbe  defendant  predicates 
error  upon  tbe  action  of  the  court  In  that  re- 
gard. It  Is  Insisted  that  tills  matter  was 
pertinent  to  show  that  defendant  had  exer- 
cised due  and  reasonable  care  In  selecting 
and  adopting  the  most  approved  appliance  In 
modern  use  for  the  prevention  of  tbe  escape 
of  sparks  from  Its  locomotives.  This  may  be 
conceded.  It  Is  next  argued  that  parol  evi- 
dence Is  admissible  to  show  tbe  action  of  tbe 
aiJsoclation  In  making  the  recommendation. 
It  is  80  familiar  to  those  who  have  any 
knowledge  at  all  of  tbe  manner  of  conduct- 
ing the  meetings  of  such  associations,  and 
the  haziness  transacted  tberent,  that  min- 
utes or  records  of  the  proceedings  are  kept, 
that  It  must  be  taken  judicially  to  be  tbe 
general  rule  and  practice.  These  minutes 
or  records  constitute,  of  course,  primary 
evidence  of  what  was  done;  and,  In  so  far 
at  least  as  tbey  affect  third  parties — ^those 
not  pnrticli)atlug  in  or  loiinectcd  wltli  the 
association- or  tbe  business  ti*ansacted  by  It 
— the  better  reason  would  suggest  that  the 
best  evidence  should  be  produced,  or,  as  is 
usual  In  other  cases,  Its  absence  accounted 
for  before  admitting  parol  evidence  of  tbeir 
contents,  or  It  be  shown  that  no  minutes 
were  kept  before  resorting  to  parol  to  show 
what  was  done.  These  observations  wotild 
hare  no  application,  of  course,  where  it  was 
sought  to  impeach,  the  record,  for  in  sucb  a 
case  parol  evidence  Is  always  permitted  to 
show  what  was  actually  done.  The  objec- 
tl(m  to  the  admission  of  the  parol  statement 
was  based  upon  the  ground  that  it  was  not 
tbe  best  e\idence.  as  well  as  upon  Its  iumiti- 
terlallty  and  Irrelevancy,  and,  as  the  absence 
of  tbe  record  or  minutes  of  tbe  association 
showing  the  recommendation  was  not  ac- 
counted for,  we  think  the  statement  of  the 
witness  was  properly  taken  from  the  Jury. 
But  however  this  may  be,  If  we  concede  that 
there  was  error  in  withdrawing  this  particu- 
lar proof,  it  would  hurt  so  little  that  it 
would  be  scarcely  perceptible,  because  the 
witness  had  previously  testified  that  this  ar- 
rester had  been  adopted  by  the  railroads  In 
general  and  by  this  association,  and,  when 
It  was  asked  If  the  association  recommended 

Digitized  by  GooqIc 


1029 


78  PACIFIC  BEPORTBR. 


(Or. 


the  patent,  tbe  court  aald  It  could  not  permit 
the  proof  in  that  way;  but  proof  ia  fully 
as  strong,  if  not  a  stronger,  form  was  already 
before  the  Jury  without  objection.  The  er- 
ror, therefore,  Is  not  well  assigned. 

The  next  assignment  Is  based  upon  tbe 
ninth  paragraph  of  the  court's  charge  to  the 
Jury,  which  Is  as  follows: 

"It  Is  not  necessary  that  any  specific  act 
of  negligence  be  pointed  out,  if  the.  circum- 
stances established  are  euch  as  a  Jury  may 
Infer  negligence  from,  such  as  running  at  a 
liigb  rate  of  speed,  working  the  engine  hard, 
overloading  It,  and  other  acts  Indicating  an 
uiuisu.ll  course  in  operating  the  engine — are 
things  the  Jury  may  consider  in  determining 
whether  or  not  the  defendant  was  guilty  of 
negligence."  An  objection  to  tlie  Instruction 
is  that  it  assumes  a  fact  touching  which 
there  was  no  evidence  tending  to  establish, 
namely,  the  running  of  the  train  at  a  high 
rate  of  speed.  This,  we  are  satisfied,  mis- 
takes the  intendment  of  the  court.  The  pur- 
pose is  manifest  not  to  charge  the  jury  as 
though  the  running  of  tbe  train  at  a  high 
rate  of  speed  was  a  fact  in  evidence,  or  as 
if  there  was  evidence  tending  to  prove  the 
fact,  but  the  expression  was  employed  as 
illustrative,  merely,  to  Indicate  the  manner 
and  nature  of  the  acts  from  which  the  Jury 
might  Infer  negligence  In  the  absence  of 
proof  of  any  specific  acts  which  in  them- 
selves would  constitute  negligence.  In  oth- 
er words,  the  court  instructed  that  direct 
I)roof  of  the  Identical  act  or  acta  of  negli- 
gence that  permitted  the  escape  of  Are  and 
its  communication  to  the  building  was  not 
necessary,  hut,  when  It  Is  seen  that  the  fire 
was  the  result  of  the  operation  of  the  train, 
then  that  the  jury  may  infer  negligence, 
In  the  absence  of  any  direct  proof  of  the  kind 
suggested,  from  any  acts  of  the  company's 
agents  or  employes  Indicating  an  unusual 
course,  and  calculated  to  contribute  to  the 
result.  Then,  as  Illustrative  of  such  acts 
as  may  be  so  considered,  the  court  enu- 
merates, among  others,  the  rupulng  of  the 
train  at  a  high  rate  of  speed,  not  that  they 
bad  a  right  to  consider  the  fact  as  one  at- 
tempted to  be  sho%vn,  and,  If  found  to  be 
true,  that  It  would  constitute  a  circumstance 
from  which  they  could  infer  negligence.  In 
this  view,  the  instruction  was  not  mislead- 
ing, and  therefore  not  error. 

We  may  say  In  this  connection  that  wheth- 
ar  the  fact  of  running  a  ti'ain  at  a  high  rate 
of  speed  Is  an  act  of  negligence  depends  al- 
ways upon  the  circumstances,  environments, 
and  conditions  under  which  it  Is  being  so  pro- 
pelled. A  case  is  hardly  conceivable  where  It 
would  be  proper  for  the  court  to  say  that  the 
running  of  a  train  at  a  high  rate  of  speed  Is 
per  se  negligence,  or  within  itself  negligence, 
as  a  matter  of  law;  but,  when  conn-octed 
with  the  environments,  such  as  passing 
through  a  iwpulous  city,  or  in  proximity  to 
buildings  highly  inflammable,  especially  when 
usi'd  lu  coimoctiOD  with  the  oi^eration  of  the 


road,  and  under  conditions  that  cause  the  en- 
gines to  Utbor  excessively,  xoA  tb^wby  emit 
unusual  quantities  of  sparks  and  fire,  it 
might  constitute  an  act  from  which  the  Jury 
could  very  properly  infer  negligence  In  the 
absence  of  direct  proof.  This  seems  to  be 
the  doctrine  of  the  texts  and  the  cases  dted. 
S  Thompson,  Neg.  S  1873 ;  Perdue  t.  Lonlsville 
ft  Nashville  R.  Oo.,  100  Ala.  S35,  14  South. 
806 ;  Gandy  v.  Chicago,  etc.,  R.  Co.,  30  Iowa. 
4^,  6  Am.  Rep.  682;  Ilagan  v.  Railroad  Co.. 
86  Mich.  615,  40  N.  W.  509 ;  Brusberg  t.  Mil- 
waukee, etc.,  R.  Co.,  SO  Wis.  231,  «  N.  W. 
82t ;  Kansas  City,  Ft.  Scott,  etc.,  R,  Co.  v. 
Chamh«-llu  (Kan.  Sup.)  60  Pac.  15.  That  the 
court's  Instruction  Is  readily  easceptlMe  of 
Hie  construction  we  have  given  It  Is  also  in- 
ferable from  other  instructions  in  connectioa 
with  which  It  must  be  read,  notably  the 
fourth,  tenth,  and  nineteeuth,  and  aome  oth- 
ers that  follow. 

The  third  and  last  assignmmt  of  error  is 
predicated  upon  the  twelfth  paragraiA  of  tbe 
charge.   It  is  in  language  following: 

"Tou  have  a  right  to  take  Into  considera- 
tion every  fact  and  circumstance  which  tend.-* 
to  denionatrate,  subject  to  the  explanation  of 
the  defendant,  the  kind  of  care  and  caution 
usually  exercised  by  defendant's  employ^  in 
charge  of  the  engine  which  is  alleged  to  bare 
set  the  fire,  and  also  the  sufficiency  of  the 
equipments  for  preventing  the  escape  of  fire 
used  by  the  defendant  on  this  train  in  oper- 
ating the  same,  and  to  judge  as  to  the  prob- 
able state  of  repair  In  which  Uie  engines 
which  hauled  this  train  were." 

Two  objections  are  noted  and  relied  npoa. 
The  first,  briefly  stated.  Is  that  tbe  Instrse- 
tion  submitted  to  tbe  Jury  an  Issue  outside 
the  pjeadlugs;  and  the  second,  that,  tbe  en- 
gines doing  tbe  damage  having  been  Identi- 
fied, it  was  not  proi>er  for  the  jury  to  consid- 
er what  the  empley6s  may  have  done  usu- 
ally, as  bearing  upon  or  having  anything  to 
do  with  what  they  did  at  the  time  the  fire 
was  communicated.  It  Is  alleged  that  the  en- 
gine "was  tmskillfully  and  Imprt^rly  con- 
structed, and  Improperly,  carelessly,  and  neg- 
ligently run  and  managed  •  *  •  by  said 
defendant,  and  by  Its  agents,  servants,  and 
employes,  and,  by  reason  of  said  •  •  • 
Improper,  earelees.  and  negligent  manage- 
ment,  •  •  •  large  quantities  of  sparks" 
"w«:e  emitted  and  ejected,'*  eta  This  i< 
manifestly  broad  enough  to  let  In  proof  of 
the  nature  and  charact^  of  the  care  and  can- 
tlon  exertdaed  by  such  swvants  and  em- 
ployes In  conducting  and  managing  tbe  par- 
ticular engine  or  engines  alhided  to,  and  in- 
volved In  doing  the  damage,  and  whether  or 
not  they  were  negligent  In  the  p»erf ormanoe  of 
their  duties.  There  was  no  attempt  to  fn- 
Btract,  as  It  seems  to  be  Inferred,  that  tlie 
jury  mi^t  consider  whetlier  tbe  com  pa  a.^ 
had  employed  nn^lllful  agents  and  employ^ 
or  as  to  whether  the  employes  <n-»e  In  fact 
unskillful,  as  contradlstlngnlshed  from  care 
less  or  Incautious.    The  authorities  cit«i» 
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namely,  Babcoek  v,  Chicago  R.  Co.,  72  Iowa,  f 
197,  28  N.  W.  644,  33  N.  W.  628,  and  Gulf, 
eta,  R.  Co.  T.  Johnson  (Tei.  Civ.  App.)  67  \ 
R.  W.  182.  go  to  tlint  sort  of  case,  but  are  j 
without  application  here.    The  obiectlon  is 
therefore  untenable.    As  to  the  second  It 
should  be  observed  that  the  term  "nmiatly"  I 
was  applied  to  the  employes  In  charge  of  the  | 
particular  engines  In  question,  not  to  the  em* 
ployte  In  general  or  to  those  In  charge  ot  \ 
other  engines;  and  the  Inference  deductble 
from  the  instruction  Is  that,  if  the  MiiploySe 
In  charge  of  this  engine  had  usually  been  ' 
earless  and  incautious  or  negligent  in  run- 
ning it,  ft  the  jury  found  such  to  be  the  case, 
tliey  might  reasonably  conclude  that  they 
were  negligent  at  this  particular  time;  and 
in  this  interpretation  there  Is  no  vice  In  the 
Instruction,  under  whatever  view  we  may  i 
take  of  the  law  as  to  whether  It  may  be  per- 
mitted to  show  generally  that  other  engines  j 
had  scattered  fire  at  other  times,  or  that 
other  persons  In  charge  of  them  were  usual- 
ly careless  or  negligent  Lesser  Cotton  Co.  t. 
fit  Lonis,  etc.,  R.  Co..  114  Fed.  188,  G2  a 
C.  A.  95. 

The  Judgment  of  the  trial  court  staoold  be 
affirmed,  and  It  is  so  ordered. 


WILDER  T.  REED. 
(Supreme  Court  of  Oregon.    Jan.  8,  1905.) 

APPEAI.— OBDEB  AlXOWmO  FEES  TO  BECBIVEB'S 

COUNSEL. 

1.  An  order  making  an  allowance,  on  applica- 
tion by  the  oounse]  of  a  receiver,  without  notice 
to  the  creditors,  for  an  allowance  for  their 
services  to  him,  is  not  final,  and  therefore  not 
appealable. 

Appeal  firmn  Circuit  Court,  Uultixnnalk 
County ;  Arthur  L.  Fraser,  Judge. 

Suit  by  Gardner  K.  Wilder  agaliut  W.  L 
Baed.  From  an  order  making  an  allowance 
to  the  receiver's  counsel,  defendant  ai4)eals. 
Dismissed. 

Wm.  Cake,  for  the  motion.  R.  R.  Duolway, 
opposed. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss an  appeal.  A  suit  was  begun  to  dls- 
■olve  a  partnership  aiid  for  an  accounting, 
and  a  decree  was  rendered  therein  as  prayed 
for,  hereupon  a  receiver  was  apiwinted, 
who  employed  counsel  to  aid  him  In  the  dis- 
charge of  his  trust.  •  Prior  to  tlie  final  set- 
tlement the  attorneys  so  engnged  petitioned 
the  court  for  an  allowance  of  *12."»0  as  oom- 
pensatiou  for  their  services.  In  support  of 
which  an  affidavit  was  filed  by  the  receiver, 
but  the  transcript  does  not  show  that  the 
creditors  of  the  partnership  ever  had  notice 
of  the  applicntion.  The  defendant  filed  an 
ob^tion  to  the  petition,  supported  by  affida- 
vits, to  which  counter  affidavits  were  Inter- 
posed, and  on  this  Issue  the  court  nllmved 
the  snm  demanded,  ordering  the  receiver  to 
pay  it,  and  the  defendant  apiveals. 


In  8upt>ort  of  the  motion  under  ctmsldera- 
tlon,  it  Is  maintained  that  the  order  com- 
plained of  is  not  final,  and  cannot  be  re- 
viewed, except  on  api)eal  from  the  decree  set- 
tling ttic  receiver's  final  accounts.  A  reeelv- 
er  maj-  apply  directly  to  the  court  appoint- 
ing him  for  inatructiou  as  to  his  dnty  in 
the  care  and  management  of  property  intrud- 
ed to  hlin,  but,  in  order  to  avoid  frequent 
requests  to  that  source,  he  may  employ  ceim- 
Bel  to  advise  him,  and  their  reasonable  fecH 
for  the  service  performed  constitute  a  prop- 
er charge 'to  be  paid  ultimately  out  of  the 
funds  in  his  hands.  \Vh«i  a  partnership  has 
bee«  dissolved  by  a  decree,  and  a  receiver 
appointed,  the  fees  of  oounsol  employed  by 
him  do  not  constitute  a  dulm  against  the 
partnership,  the  life  of  which  has  terminated, 
but  an  allowance  therefor  may  be  made  to 
the  receiver  as  a  compensation  due  him,  aud 
not  to  his  counsel,  l-'lrst  Xattoaal  Bank  v. 
Oregon  Paper  Co.,  42  Or.  308,  71  Paa  144. 
071.  An  action  cannot  be  niaiutaiued  by  an 
attorney  against  a  receiver  in  bis  representa- 
tive capacity  for  services  performed  in  ad- 
vising  him  as  to  his  duties,  so  as  to  be  a 
claim  directly  against  the  property  in  the 
hands  of  the  receiver.  Joost  v.  Bennett,  123 
Cal.  424,  56  Pac.  43.  In  that  case  it  was  held 
that  all  charges  .for  services  reudered  to  s 
receiver,  of  whatever  liind.  were  to  be  al- 
lowed by  the  court  to  the  receiver  as  a  part 
of  his  expenses,  and  not  to  the  claimant; 
the  com't  saying,  "The  charges  of  tlie  plain- 
tiff for  services  are  In  this  respect  exactly 
like  the  expenses  of  administration  incurred 
m  an  administrator."  As  the  feet;  allowed 
by  a  court  for  attorneys  employed  by  a  re- 
ceiver are  analogous  to  charges  for  like  soi'v- 
ICM  performed  for  an  executw  or  an  ad- 
ministrator, the  rule  of  law  applicable  to  the 
settlement  of  a  decedent's  estate  must  gov- 
ern in  determining  the  kind  of  oi-der  sought 
to  be  reviewed  herein.  Ex  parte  orders  of  a 
countj-  court  directing  an  adiulnietratrlx  to 
pay  charges  against  the  estate  of  an  Intes- 
tate afford  her  no  protectwMi  when  brought 
in  question  and  fomid  to  be  unauthorised. 
In  re  Osbum's  Estate,  36  Or.  8,  58  Pac.  521. 
So,  too,  the  fees  of  an  attorney  for  services 
performed  In  the  settlement  of  such  an  estate 
constitute  a  charge  ngninst  the  rei»rpsenta- 
tlve  thereof  personally,  and  when,  on  an  ex 
parte  npplicatlon  therefor,  any  sum  Is  allow- 
ed by  the  county  court.  Its  order  Is  interlocu- 
tory, and  may  be  set  aside  or  nuHlififd  by 
the  tribunal  making  it,  or,  on  its  refusal  to 
do  so,  the  circuit  or  supreme  court  may  on 
appeal  aimul  or  alter  the  allowance  made. 
Mill's  Estate,  40  Or.  424,  67  Pac.  107. 

In  the  case  at  bar,  no  notice  of  the  appli- 
cation for  an  allowance  of  counsel  fees  was 
given  to  the  partnership  creditors,  who  wws 
entitled  to  their  day  in  court,  and  by  rea- 
son of  this  failure  the  order  complained  of 
is  only  interlocutory. 

This  eoncIusi<m  does  not  contravene  the 
rule  announced  In  Rockwell  v.  rortl.ind  Sar- 


Digitized  by 


1028 


78  PACXBIC 


RBPORTEB. 


(On 


faga  Banlc,  85  Or.  803,  57  Pa&  903,  In  wblch 
it  was  held  that  the  refusal  of  a  court  to 
list  ft  claim  against  a  fund  in  the  hands  oC 
a  recelrer,  when  presented  by  the  claimant, 
was  a  final  Judgment,  from  which  an  appeal 
wonld  lie.  In  that  case  the  claim  sought  to 
be  established  was  not  against  the  recelTer 
pn-sonally,  bnt  against  the  defendant  cae- 
poratlon,  and  arose  prim-  to  the  Institution 
of  the  suit  for  its  dissolution.  The  presenta- 
tion of  the  claim  for  allowance  was  equiva- 
lent to  the  bringing  of  an  independent  salt 
by  the  claimant  against  the  receiver  as  the 
representative  of  the  debtor.  In  Baker  r. 
Williams  Banking  Co.,  42  Or.  213,  70  Pac 
711,  a  receiver  reported  to  the  court  a  list  of 
claims  filed  with  him  against  an  insolvent 
corporation,  upon  the  hearing  of  wblcb  the 
demands  were  allowed  and  also  interest  on 
the  oblUtiations  that  stipulated  therefor,  but 
no  provision  was  made  for  the  payment  of  In- 
terest on  anj  other  claim.  A  controversy 
thereafter  arose  as  to  the  efTect  of  the  court's 
order,  some  of  the  parties  contendli^  that 
the  allowance  of  a  claim  carried  wltb  it  in- 
terCBt  tbeeeon  at  the  lawful  rate  from  the 
date  of  Its  approval.  In  deciding  that  case 
tt  was  held  that  as  the  claim  was  presented 
by  the  receiver,  and  not  by  the  claimant,  the 
pule  invoked  was  not  appllc-ablp,  nor  the  or- 
d»  final,  as  to  the  rate  of  interest  on  the 
claims  that  did  not  stlpnlste  for  the  pay- 
ment thereof.  The  report  of  a  receiver,  when 
filed,  Is  not  tantamount  to  the  bringing  of 
an  Independent  suit  by  a  claimant  to  es- 
tablish a  claim;  nor  Is  an  order  allowing 
claims  listed  in  a  receiver's  report  a  final 
Judgment,  so  far  as  it  relates  to  Interest,  the 
payment  of  which  Is  not  stipulated  for  in 
the  obllgatimis  evidencing  the  Indebtednesses. 

In  the  case  at  bar  the  application  for  the 
allowance  of  counsel  fees  was  not  a  claim 
against  the  partnership,  incurred  prior  to  its 
dissolution,  bnt  was  a  charge  against  the 
receiver  personally;  and,  the  creditors  not 
having  bad  any  notice  of  the  application,  the 
order  of  the  court  In  allowing  it  Is  not  final. 

These  considerations  lead  to  a  dismissal  of 
the.  a^al,  and  It  Is  so  ordered. 


BOARD  OF  BEGENTS  OF  STATE  AGBI- 
CUIiTUBAL  COLLEGE  at  al.  v. 
HUTCHINSON  et  al. 

(Supreme  Court  of  Oregon.    Jan.  3,  1905.) 

WATBB  KIOUTS  —  IBBIOATIOR—D ITCHES— MAIN- 
TENANCE —  BASEMENTS  —  EXEBCI8E  —  HUl- 
BANCES— SETTLEUENT— ENFOBCEMEKT. 

1.  Where  plaintiffs  sued  to  establish  an  allied 
vatpr  right,  to  restrain  defendants  from  closing 
certain  tap  ditches  and  from  interfering  with  a 
drain  box,  »nd  the  decree  was  in  favor  of  de- 
fendants, except  as  to  the  relief  demanded  with 
reference  to  the  drain  box,  plaintiffs'  right  to 
the  maintenance  of  such  box  was  the  only  ques- 
tion reviewable  on  an  aiipcl  by  defendants. 

2,  Where  defendants  and  their  grantor  had 
maiotaint^  a  ditch  by  which  water  was  carried 

-om  a  creek  through  a  slough  across  plaintiffs' 


land  for  from  30  to  35  yean,  defendants  thereby 
acquired  an  easement  across  plaintlfb*  land  for 
the  maintenance  of  the  ditch  and  water  rii^t, 
with  the  right  to  so  use  the  slough. 

3.  Where  defendants  were  entitled  to  an  ease- 
ment over  plaintiffs'  land  for  the  maintenance 
of  an  irrigation  ditdi,  defendants  could  not 
negligently  permit  tlie  diteb  to  fill,  and  obstruct 
the  flow  of  water  so  as  to  cause  it  to  flow  bock 
on  DialnttA'  land ;  nor  could  they  enlarge  the 
ditco  or  Increase  the  flow  of  water  therein  to 
plaintiffs'  damage,  or  use  it  in  sncfa  a  manner 
as  to  render  it  a  nuisance  to  the  servient  estate. 

4.  A  controversy  having  arisen  between  plain- 
tiffs and  defendants  as  to  the  right  of  the  latter 
to  conduct  water  across  plaintiffs'  land,  and  as 
to  whether  defendants  were  using  their  ditcb  In 
a  proper  manner,  a  settlement  of  such  diimute, 
by  which  defendants  agreed  to  deepen  the  ditdi 
west  of  a  slough  so  as  to  prevent  the  water 
from  unnecessarily  accumulating  in  the  slough, 
and  that  In  the  meantime  plaintiffs  should  be 
entitled  to  malotain  a  drain  box  for  the  same 
purpose,  was  binding  on  both  parties. 

Appeal  from  Circuit  Court,  Union  Connty; 
Bobert  Bakbi,  Judge. 

Suit  by  the  Board  of  Regents  of  the  State 
Agricultural  College  and  another  agaiust 
James  H.  Hutchinson  and  another.  From  a 
decree  In  favor  of  defendants,  bnt  adolniug 
them  from  closing  or  interfering  with  a  cer- 
tain drain  box,  they  appeal.  Affirmed. 

Leroy  Lomax,  for  appellants.  T.  H.  Onw- 
ford.  for  respondents. 

BEAN,  J.  This  suit  was  commenced  by 
the  Board  of  Regents  of  the  Agricultural 
College  to  establish  an  allied  right  to  the 
use  of  a  part  of  the  waters  flowing  In  what 
Is  known  in  the  record  as  the  "Godley 
Ditch,"  to  restrain  the  defeodantB  from  dos- 
ing certain  tap  ditches  taken  therefrom,  and 
to  enjoin  and  restrain  them  from  interfer- 
ing wltb  a  drain  box  put  in  by  the  plaintiff 
to  carry  the  surplus  water  ftom  its  land. 
The  decree  of  the  court  below  was  in  favor 
of  the  defendants  and  against  the  plaintiff 
upon  the  first  two  points,  and,  as  plaintiff 
has  not  appealed  from  that  part  of  the  de- 
cree, It  is  not  before  us  for  review.  Thorn- 
ton T.  Krlmbel,  28  Or.  271,  42  Pac.  905; 
Goldsmith  v.  Elwert,  31  Or.  630,  50  Pac.  SdT. 
This  leaves  tor  our  ctmslderation  cuUy  that 
portion  of  the  decree  appealed  from  by  the 
defendants,  and  enjoining  and  restraiulug 
them  from  closing  or  Interfering  with  the 
drain  box  referred  to.  The  plaintiff  owns  a 
tract  of  land  near  Unioii,  In  Union  connty, 
described,  in  the  record  as  the  "Warren 
Tract,"  and  uses  it  as  part  of  its  experiment 
station  grounds.  The  defendants  own  land 
lying  west  of  that  belonging  to  the  plaintiff. 
Some  SO  or  89  years  ago  one  Godley,  wbo 
then  owned  the  land  now  banging  to  tlie 
defmdants,  tapped  Catherine  creek,  a  nat- 
ural stream  of  water,  at  a  point  a  Bh<nt  dis- 
tance from  the  northeast  cornw  ot  the  Wai^ 
ren  tract,  and  by  means  of  a  ditch  con- 
ducted water  to  the  east  line  of  the  Warren 
tract,  and  thence  along  such  line  to  a  point 
oenr  the  rputhenst  comer,  where  a  part  of 
a  natural  ilough  was  used,  and  from  thence 
by  a  ditch  along  the  south  line  of  plaintilTs 
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land  to  his  place,  where  be  and  his  succea- 
soTK  In  Interest  hare  ever  since  used  the 
watpr  for  Irrigation,  The  defendants  have 
succeeded  to  all  of  Godley's  rlglits.  Parallel 
to  and  near  the  Godley  ditch  od  the  soutli 
Is  another  ditch,  known  as  the  "Mcl<ane 
Ditch,"  and  which  crosses  the  slougb  or 
swale  at  the  southeast  corner  of  plalntifiTs 
land  hy  means  of  an  embankment.  Prior  to 
1902  the  (lOdley  ditch  had  become  somewhat 
filled  up,  and  the  bottom  of  that  portion  west 
of  the  slough  at  the  southeast  corner  of  the 
plaintiff's  land  was  about  12  Inches  higher 
than  the  bottom  of  the  slough,  thus  obstruct- 
ing the  flow  of  the  water,  and  causing  it  to 
accumulate  In  the  slougb,  and  sublrrlgate 
and  render  unfit  for  cultivation  a  portion  of 
the  plaintiff's  land.  In  the  spring  of  1902  the 
director  In  charge  of  the  experiment  station 
put  in  a  drain  box  at  the  southeast  ctH'ner  of 
the  Warren  tract  and  under  the  Mcl<ane 
ditcb  to  carry  off  the  water,  and  prevent  the 
drowning  out  or  destruction  of  some  valu- 
able experimental  grasses.  This  box  was  be- 
low the  level  of  the  Oodley  ditch  leaching 
west  from  the  slough,  and  therefore  prevent- 
ed the  water  from  flowing  down  the  ditch 
to  the  defendants'  land.  The  defendants 
closed  the  drain  box  two  or  three  times,  and 
threatened  to  have  the  director  arrested  for 
Interfering  with  their  water  and  ditch  rights. 
Thereupon  a  controversy  arose  between  them 
and  the  plaintiff  as  to  the  respective  rights 
of  the  parties,  and  In  Jane,  1902,  a  confer- 
ence was  bad  between  the  president  and  sec- 
retary of  the  plaintiff,  the  director  of  the  sta- 
tion, and  the  defendants  (or  the  purpose  of 
settling  such  conflict  and  controversy,  and 
It  was  then  agreed,  as  we  think  the  pre- 
ponderance of  the  testimony  shows,  that  as 
a  settlement  thereof  the  defendants  should', 
deepen  the  Godley  ditch  west  from  the 
slough  so  as  to  prevent  the  water  from  un- 
necessarily accumulating  In  the  slough  and 
overflowing  and  sublrrigating  plaintlfiTa 
land;  that  In  the  meantime  the  drain  box 
previously  put  In  by  the  director  should  re- 
main in  place,  and  the  defendants  should  be 
permitted  to  take  water  for  the  irrigation-  of 
their  lands  for  the  season  of  1902  through 
and  across  the  lands  of  the  plaintiff,  tapping 
the  Godley  ditch  north  of  the  slough.  There 
is  some  conflict.  It  Is  true.  In  the  testimony 
upon  this  point,  but  Mr.  WeaCherford,  the 
president  of  the  board  of  regents,  Mr.  Daly, 
its  secretary,  and  Mr.  Leckenby,  the  director 
in  charge  of  the  station,  all  testify  directly 
and  unequivocally  that  the  settlement  and 
agreement  were  made  as  stated;  and,  while 
their  testimony  is  contradicted  by  the  de- 
fendants, the  preponderance  of  the  evidence 
is,  we  think,  unquestionably  with  the  plain- 
tiff. The  defendants  did  not  comply  with 
this  agreement  and  deepen  the  ditch  west  of 
the  slough,  but,  on  the  contrary.  In  the 
spring  of  1903  cleaned  out  and  enlarged  the 
ditch  leading  from  Catherine  creek  to  the 
slough  on  the  east  of  the  Warren  trac^  and 


were  threateniug  to  turn  an  Increase* 
amount  of  water  therein,  when  this  suit  was 
commenced.  The  defendants  have  an  un- 
doubted right  to  an  easement  over  and  across 
the  lands  of  the  plaintiff  for  their  ditcb  aud 
water  right,  with  the  right  to  use  the  slough 
at  the  southeast  corner  of  the  Warren  tract 
as  part  of  their  ditch;  but  this  easemeot 
must  be  used  by  them  In  such  a  manner  as 
to  Impose  as  little  damage  to  the  servient 
estate  as  possible.  They  cannot  negligently 
yr  carelessly  permit  the  ditch  to  fill  up  and 
obstruct  the  flow  of  water  so  as  to  cause  It 
to  flow  back  and  injure  the  plaintiff,  nor  can 
they  enlarge  their  ditch  or  Increase  the  flow 
of  water  therein  to  the  plaintiff's  damage,  or 
in  any  manner  so  operate  or  use  their  ditch 
and  water  right  as  to  render  It  a  nuisance^ 
or  unnecessarily  damage  the  servient  estate. 
Jacob  V.  Day,  111  Cal.  571.  44  Pac.  24a 
When,  therefore,  a  controversy  or  dispute 
arose  In  good  faith  between  the  parties  as  to 
whether  the  defendants  were  using  their 
ditch  and  water  right  In  a  proper  and  law- 
ful manner,  and  that  dispute  was  settled  and 
compromised  as  stated,  the  agreement  was, 
ve  think,  binding  on  both  parties,  and  ought 
to  be  enforced.  Smith  v.  Farra,  21  Or.  395, 
28  Pac.  241,  20  L.  R.  A.  115;  Sing  On  r. 
Brown,  44  Or.  11,  74  Pac  207.  The  plaintiff 
will  therefore  be  permitted  to  maintain  the 
drain  box  In  its  present  position  until  such 
time  as  the  defendants  clean  out  and  deepen 
the  Godley  ditch  west  of  the  slough  at  tlie 
southeast  corner  of  the  plaintiff's  land  so  as 
to  carry  off  the  water  flowing  In  the  ditch 
and  prevent  It  from  unnecessarily  injuring 
or  damaging  the  plaintiff,  and  when  that  is 
done  the  drain  box  must  be  removed  by  the 
plaintiff,  and  the  ground  restored  to  Its  for- 
mer condition.  Either  party  will  have  per- 
m'ssioD  to  apply  to  the  court  below  for  the 
enforcement  of  this  deqree. 


In  re  MORGAN'S  ESTATB. 

(Supreme  Court  of  Oregon.    Jan.  3,  190.5.) 

BxBcnroBs  aho  aduinuthatobs— pbobate  ju- 
risdiction— CLAIlfS  —  FBESGNTATION— WAIT- 
ER OF  OBJECTIONS— MOTION  FOR  NONSUIT. 

1.  Laws  18.94-5S,  p.  339,  giving  the  judge  of 
probate  "original  jurisdictKm  in  all  cases  per- 
taining  to  th«  probate  of-  wills''  and  the  "hear- 
ing and  determination  of  snits  and  other  pro- 
ceedings instituted  agalnat  executors  and  ad- 
ministrators on  any  donand  against  the  estate 
of  their  testator  or  intestate,"  and  Conat.  art. 
7,  8  12,  conferring  on  the  county  court  the  "ju- 
risdiction pertaining  to  probate  courts/'  the 
county  court,  since  the  adoption  of  the  Consti- 
tution, has  jurisdiction  to  hear  and  determine 
claims  against  an  estate  which  have  been  pre- 
sented to  aod  rejected  by  the  administrator. 

2.  The  objection  that  a  claim  against  a  dece- 
dent's estate  was  not  presented  by  the  proi)er 
person  is  a  matter  in  abatement  only,  and  Is 
waived  by  joining  issue  on  the  merits  without 
raising  It  in  the  county  court. 

3.  As  a  motion  for  a  nonsuit  admits  the  trnth 
of  plaintilTs  testimony,  if  there  Is  any  com- 
petent evidence  tending  to  support  the  cause  be 
IS  entitled  to  have  it  go  to  the  jury. 
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On  petition  fov  rehearing.  Denied.  i 
For  former  report,  see  77  Pac.  608. 

Piatt  &  Piatt,  for  appellaot  Ellis  O.  | 
nugliea  and  Blcbard  WllUams,  Cor  respond-  | 
ent.  I 

B&AX,  J.   Coansel  for  the  executrix  has  ' 
filed  a  petition  for  a  rehearing.  In  which  he  ' 
<Useussos  at  great  length  and  with  singular 
learning  and  ability  the  Jni-lsdlctlon  of  pro-  ' 
bate  courts  at  common  and  civil  law,  for 
the  purpose  of  showing  that  the  conrt  was  , 
mistaken  In  holding  that  at  the  time  of  the  , 
adoption  of  onr  Constitution  such  courts  had 
power  and  Jurisdiction  to  hear  and  deter-  | 
mine  the  validity  of  claims  against  an  es- 
tate or  a  decedent  which  bild  hee»  present-  : 
ed  to  and  disallowed  by  an  execntor  or  ad- 
ministrator.  The  question  Is  an  Interesting 
one,  but  it  Is  not  necessary  to  follow  counsel 
in  bis  examlnatlcm  of  It  to  ascertain  whether  | 
his  conclnstons  are  justified  from  an  his- 
torical standpoint,  or  whether  the  court  was  ' 
In  error  in  saying  In  the  former  opinion  that 
the  allowance  or  reijcctlon  of  claims  against 
estates  in  process  of  adminlstratlOD  has  al-  | 
ways  been  considered  a  proper  subject  of 
probate  jurisdiction.   He  admits  In  his  pfr-  i 
tition  that  the  county  cotnrt,  sitting  tn  pro-  i 
bate,  has,  under  the  Constitution,  "full  pro-  ' 
bate  jurisdiction  as  It  existed  at  the  time  the  \ 
constitution  was  adopted."   At  the  tirae  of  ' 
the  adoption  of  the  Constitution  the  statute  , 
of  the  territory  provided  timt  claims  against  . 
an  estate  should  be  presented  to  the  admin- 
Istratjr  or  executor  for  allowance,  and,  if 
rejected  by  hira,  the  holder  should  bring  a 
suit  in  the  "proper  court*'  against  the  ex- 
ecutor or  administrator  wltlUn  a  specified 
time,  or  the  claim  should  be  barred  (T^aws  ' 
Or.  1854-55,  p.  ffijT):  and  that  the  Judge  of  I 
probate  should  have  and  possess  full  powers  ] 
and  "original  jurisdiction  in  all  cases  relating  ' 
to  the  probate  of  wUla."  etc.,  "the  hearing  ! 
and  determining  of  suits  and  other  proceed- 
ings Instituted  against  executors  and  admin- 
istrators upon  any  demand  against  the  es- 
tate of  their  testator  or  Intestate"  (Lavrs  Or. 
18^%"^  p.  839).   This  statute  Is  important  ' 
in  asr'ertnlning  the  meaning  of  the  phrase,  ' 
"jurisdiction  pertaining  to  probate  courts," 
as  used  in  section  12,  art.  7,  of  the  ConsUto- 
tlon,  defining  the  -jnriadlctlon   ot  county 
courts,  as  it  was  nsed  In  that  Instrument  In 
the  sense  In  which  It  was  generally  under-  j 
stood  and  accepted  at  the  time.   Adam  r. 
Lewis.  5  Sawy.  229;  s.  c.  1  Fed.  Cas.  132. 
The  statute  was  continued  In  force  ^  sec- 
tion 7,  art  18.  of  the  Constitution,  until 
the  law  was  ctiauged  in  1802.  Wright  t. 
Young,  6  Or.  ST.   At  the  time  the  Constitu- 
tion was  adopted,  therefore,  the  probate  court 
had  jurlHdlrtion  to  hear  and  determine  claims  ' 
against  an  estate  which  had  been  presented  ' 
to  and  rejected  by  the  administrator.  As 
a  contrary  position  forms  the  basis  of  coun-  . 
sel's  argument,  the  question  need  not  be  fui^  j 
ther  pursued.  j 


The  next  point  made  is  first  raised  In  the 
petition  for  the  r^earlng.  It  is  that  the 
county  court  was  without  jurisdiction,  be- 
cause the  claim  was  not  presoited  to  it  by 
the  orlghial  claimant,  but  by  an  assignee,  ac^ 
quiring  title  after  the  claim  had  been  pre- 
sented to  the  executor  for  allowance.  Sec- 
tion 1161,  B,  &  Ol,  provides,  among  other 
things:  "If  any  executor  or  administrator 
shall  refuse  to  allow  any  claim  or  demand 
against  tlie  deceased,  after  the  same  may 
bare  been  exhibited  to  him  in  accordance 
with  the  provisions  of  thia  act,  said  claim- 
ant may  present  his  claim  to  the  county 
court  for  allowance,  giving  the  executor  or 
administrator  ten  days'  notice  of  such  appli- 
cation to  the  conrt."  Sections  27  and  383 
I»x)rlde  tiiat  all  actions  or  suits,  except  those 
Q>ecially  enumerated,  shall  be  proaecnted  In 
the  name  of  the  real  party  In  Interest.  As 
at  present  advised,  we  are  ot  the  opinltai  that 
nndmr  these  statutes  the  dalmant  meDtloned 
in  section  1161  Includes  an  assignee  or  snc- 
cessor  in  Interest  of  the  person  presenting 
tiie  claim  to  the  executor  for  allowance 
This  is  In  accordance  vritb  the  principle  run- 
ning through  our  statute  with  relation  to  the 
ecHnmencement  and  prosecution  of  actions, 
suits,  and  proceedli^  However,  this  is  not 
a  question  which  can  be  raised  in  this  conrt 
for  tbe  first  time.  Ttie  objection  tfaat  the 
claim  was  not  presented  by  the  proper  per- 
son Is  a  matter  in  abatement  only,  and  waiv- 
ed by  Joining  issue  on  the-  merits  wittiont 
raising  it  in  the  county  court  ,  10  Ena  PI.  ft 
Pr.  10;  Hopgood  v.  Pattersbn.  2  Or.  49; 
DeAeny  v.  Belflls,  4  Or.  268;  Gbamberlaln 
T.  Hlbbard,  26  Or.  428;  88  Pac.  487. 

The  remainder  of  the  petition  is  devoted 
to  a  lengthy  and  critical  discussion  of  the 
evidence  and  the  question  of  the  statute  of 
limitations.  We  do  not  understand  the  law 
as  counsel  seems  to — that  on  a  motion  for 
nonsuit  the  court  will  determine  the  weight 
and  sufficiency  of  the  evidence.  Sncfa  a  mo- 
tion admits  tbe  truth  of  plalnttfTs  testimony 
and  evwy  legitimate  inference  of  fact  wUdi 
may  be  drawn  from  It  If  there  Is  any  com- 
petent evidence  tending  to  support  the  phiin- 
tllTs  case,  he  Is  entitled  to  have  it  go  to  the 
jury.  It  is  only  when  there  is  a  totel  ab- 
sence of  testimony  that  the  court  can  take 
the  case  from  flie  jary>  Grant  Baker,  12 
Or.  331,  7  Pac.  318;  Sovwn  v.  Toran,  15 
Or.  644, 15  Pac.  395;  Anderson  v.  N.  P.  Lma 
Co.,  21  Or.  281,  28  Pac.  5;  Herbert  Dofur. 
23  Or.  462,  82  Pac.  302;  Brown  r.  Oregon 
Lumber  Co.,  24  Or.  319^  38  Pac.  557;  Barr 
T.  Radw,  8S  Or.  S7S,  54  PacL  210:  Feldmaa 
v.  HcGulre,  34  Or.  809,  55  Pac.  872;  PerUns 
v.  McCullough,  36  Or.  146.  S9  Pac.  182; 
Currey  t.  Butcher,  87  Or.  380,  61  Pac.  G3t 
As  we  stated  to  the  original  opinion,  there 
was  sufficient  evidence  tending  to  show  that 
the  notes  in  suit  were  executed  for  the  in- 
debtedness of  Morgan  ft  Stowell  vrlth  the 
knowledge,  consent,  and  acquiescence  of 
Monpin,  and  that  he  afterwards  ratified  and 
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approved  tbe  same  by  tbe  paymeut  of  fu- 
torest  thereon,  and  other  acts,  reoogutzing 
the  notes  as  valid  obligations  against  Mm,, 
to  carry  tbe  case  to  the  Jury.  It  is  useless 
to  comment  upon  the  testimony  In  detail. 
Its  weight,  Bufflciency,  and  the  credibility 
of  the  witnesses  are  all  questtons  for  a  Jury, 
and  not  for  a  court. 

We  think  we  have  made  our  position  clear 
on  tbe  statute  of  llmltntionB,  and  do  not 
deem  It  necesaary  to  elabtwate  furtlier. 

The  petition  la  denied. 


GRANDE  RONDB  ELECTRICAL  CO.  t. 
DRAKE  et  al. 

(Supreme  Court  of  Oregon.    Jan.  3,  1005.) 

watbbb  and  watbb  coubres— watek  FOwm— 

APPROPBEATIOR— EMINENT  DOMAIN— STAT- 
UTES—COM  STBUCTION — PLKADINO. 

1.  B.  AC  Comp.  §S  5022,  5023.  authorize 
corpoi-ationa  engaged  in  furnishing  electrical 
power  for  all  purposes  to  use  the  surplus  water 
of  tbe  streams  of  the  state  for  water  power, 
and  to  cMidenm  the  rights  of  riparian  proprie- 
tors, and  also  rights  of  way  for  ditches.  Sec- 
tion 0026  declares  that  when  the  point  of  diver- 
sion shall  have  been  selected  the  appropriator 
shall  post  a  certain  notice  thereat,  and  section 
;"H)27  requires  the  filing  for  record  within  10 
duys  thereafter  of  a  similar  notice,  and  a  map 
showhig  tbe  general  route  of  the  ditch.  Sec- 
tion o028  provides  that,  when  such  corporation 
shall  have  acquired  the  right  to  appropriate 
water  in  the  manner  provided,  it  may  condemn 
landa  necessary  for  the  right  of  way  for  its 
ditch.  Held,  that  where  a  corporation  organized 
for  fumi^ing  electrical  power  for  all  purposes 
had  selected  a  point  for  the  diversion  of  the  wa- 
ter of  a  stream,  and  had  surveyed  and  located 
the  line  of  its  ditch,  and  had  posted  the  re- 
quired notice,  and  filed  the  notice  and  map,  Its 
right  to  appropriate  the  water  was  tfaereby  ac- 
Quired. 

2.  Const,  art.  1,  §  18,  providing  that  private 
projwrty  shall  not  be  taken  for  public  use 
without  just  compensation  first  assessed  and 
tendered,  impliedly  prohibits  the  taking  of  pri- 
vate property  for  private  use,  though  just  com- 
pensation is  made  therefor. 

3.  B.  &  C.  Comp.  g|  5022-5027.  declares  the 
use  of  water  of  the  streams  of  the  state  for  fur- 
nishlng  electrical  power  for  all  purposes  a  pub- 
lic use,  and  authorises  corporations  created  for 
such  purpose  to  use  such  streams  therefor,  so 
that  the  use  may  not  materially  impair  the 
rights  of  prior  appropriators,  on  the  corpora- 
tion complying  with  certain  prescribed  condi- 
tions. Section  5028  declares  that  when  each 
corporation  shall  have  acquired  the  right  to  ap- 
propriate the  water  "in  tbe  manner  hereinbe- 
fore provided  it  may  proceed  to  condemn  lands 
and  premises  necessary  for  right  of  way  for  its 
ditch  :  and  sections  5029  and  5080  authorize 
such  corporations,  when  authorized  as  so  pro- 
vided to  appropriate  water  and  construct  and 
maintain  a  ditch,  to  maintain  an  action  tO 
condemn  a  right  of  way  for  such  ditch,  and  also 
for  the  condi'mnation  and  appropriation  of  the 
right  to  the  flow  of  the  water  in  any  stream 
from  which  it  is  proposed  to  divert  water,  be- 
low the  point  of  diverHion  vested  in  riparian 
proprietors,  H'ld.  that  a  corporation,  having 
fco  acquired  the  right  to  appropriate  water,  was 
entitled  to  maintain  an  at'tion  either  to  con- 
demn land  for  a  ditch,  or  to  condi^mn  the  right 
to  have  the  water  flow  in  the  channel  of  the 
stream  through  the  premises  of  a  rlpjirian  pro- 
prk'tor.  0"  to  join  both  such  rights  in  one  ac- 


tion, when  they  are  both  vested  in  the  same  de- 
fendant. 

4.  In  an  action  to  condemn  a  right  of  way  for 
a  ditch  acrosa  defendants'  premises,  and  also 
their  interests  as  riparian  proprietors  in  and 
to  the  BUrphis  water  of  a  nonnavigable  stream, 
the  complaint  was  not  demurrable  tor  failure  to 
allege  tsi&t  plaintiff  was  the  sole  owner  of  tbe 
land  bordering  on  the  stream  from  the  point  of 
the  proposed  diversion  to  the  lower  terminus, 
or  that  it  had  secured  from  the  riparian  pro- 
prietors the  right  to  divert  the  surplus  water 
in  the  creek  between  such  points. 

Appeal  from  Clrcnlt  Court;  Union  County ; 
Robert  Eakln,  Judge. 

Action  by  the  Grande  Ronde  Electrical 
Company  against  A.  H.  Drake,  H.  D.  Drake, 
and  nnotber.  A  decree  was  entered  dismiss- 
ing the  action,  and  plalntlfT  appeals.  Re- 
versed. 

This  la  an  action  to  condemn  a  right  of 
way  for  a  ditch  across  defendants'  premises, 
and  also  their  interest  as  riparian  proprie- 
tors In  and  to  the  surplus  water  of  a  non- 
navigable  stream.  The  complaint  states  that 
plaintiff  Is  a  corporation  organized  to  con- 
struct ditches,  and  to  appropriate  the  surplus 
water  of  Catherine  er^k.  In  Union  county,  to 
be  used  in  generating  electrical  power  to  op- 
erate a  railway,  to  furnish  artificial  light, 
and  to  propel  machinery ;  showing  a  compli- 
ance with  the  initiatory  requirements  of  the 
statute  (B.  &  C.  Comp.  8  5022  et  seq.),  and 
averring  a  necessity  for  a  ditch  of  the  size 
and  capacity  stated,  an  intention  to  complete 
tbe  work,  a  description  of  defendants'  real 
property  affected  thereby,  and  an  Inability  to 
agree  with  them  as  to  the  compensation  to 
be  paid  for  the  Injury  which  they  will  sus- 
tain. It  is  not  alleged,  however,  that  plain- 
tiff is  the  sole  owner  of  the  land  bordering 
on  the  stream  from  tbe  point  of  the  proposed 
diversion  to  the  lower  terminus,  nor  that  it 
had  secured .  from  the  riparian  proprietors 
tbe  right  to  divert  the  surplus  water  in  the 
creek  between  those  points.  A  demurrer  to 
the  complaint  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  was  sustained,  and,  for  a  failure  fur- 
ther to  plead,  the  action  was  dismissed,  and 
plaintiff  ai^)eala. 

Lefoy  Lumax,  for  appellant  T.  H.  Graw- 
ford,  for  ro^ndents. 

MOORE,  C.  J.  (after  stating  the  facts). 
The  question  to  be  considered  Is  whether  or 
not  it  was  necessary,  as  a  condition  precedent 
to  the  assertion  of  the  right  sought  to  be  In- 
voked, to  allege  In  the  complaint  that  plain- 
tiff was  tbe  sole  owner  of  all  tlie  limd  bor- 
dering on  both  sides  of  Catherine  creek, 
from  the  head  gate  of  the  proposed  ditch  to 
the  lower  terminus  thereof,  or  bad  secured 
from  the  riparinn  proprietors  on  that  siroam 
the  exclusive  right  to  divert  and  use  the  sur- 
plus waters  thereof,  A  general  statement  of 
some  of  the  provisions  of  tbe  statute  on 
which  this  action  Is  based,  so  far  as  they 
relate  to  the  power  of  a  corpcffatlon  to  eon- 
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denin  rights  of  way  for  ditches,  and  to  appro- 
prfnte  the  surplus  water  of  a  oonnavlgable 
stream,  Is  deemed  essential  to  a  proiwr  un- 
derstandiug  of  the  Inquiry  Involved.  The  use 
of  water  of  streams  In  this  state  for  the  pur- 
pose of  furnishing  electrical  power  for  all 
purposes  Is  declared  to  be  beneflclal  and  a 
public  necessltj',  and  the  right  to  divert  un- 
appropriated water  therefrom  for  such  use  Is 
granted.  B.  &  C.  Comp.  I  5022.  All  corpora- 
tions having  title  or  possessory  right  to  any 
land  shall  be  entitled  to  the  use  and  enjoy 
meut  of  the  water  of  any  stream  within  the 
state,  to  furnish  electrical  power  for  any  pur- 
poses, "so  that  such  use  of  the  same  does 
not  materially  affect  or  Impair  the  rights  of 
prior  appropriations."  Id,  §  5023.  All  such 
corporations  may  appropriate  and  divert 
such  waters,  and  may  condemn  rights  of  way 
for  ditches  for  carrying  the  same,  and  may 
condemn  the  rights  of  riparian  proprietors 
upon  the  stream  from  which  such  appropria- 
tion is  made,  upon  complying  with  the  terms 
of  this  act.  Id.  S  5024.  Such  corporntlons 
may  enter  upon  any  land  for  the  purpose  of 
locating  a  point  of  diversion  of  the  water 
Intended  to  be  appropriated,  and  upon  any 
laud  lying  betn-een  such  point  and  the  lower 
terminus  of  Its  proposed  ditch,  for  the  pur- 
pose of  examining  the  same,  and  of  locating 
and  sur\-eylng  the  line  of  such  ditch.  Id.  8 
iW2.").  When  the  point  of  diversion  shall  have 
been  selected,  such  approprlator  shall  post  In 
a  conspicuous  place  thereat  a  notice  in  writ- 
ing containing  a  statement  of  the  name  of 
the  ditch  and  of  the  owner  thereof,  the  point 
at  which  its  head  gate  Is  proposed  to  be 
constructed,  a  general  description  of  the 
course  of  said  ditch,  the  size  or  dimensions 
of  the  same  In  width  and  depth,  the  number 
of  cubic  Inches  of  water  (by  miners'  meas- 
.nrement  under  a  sir-inch  pressure)  Intended 
to  be  appropriated.  Id.  S  5026.  Within  10 
days  from  the  date  of  posting  such  notice, 
such  approprlator  shall  file  for  record  in  the 
office  of  the  county  clerk  or  recorder  of  con- 
veyances, as  the  case  may  be,  of  the  coun^ 
in  which  said  ditch  la  situated,  a  similar 
notice,  and  at  the  same  time  shall  file  a 
map  showing  the  general  route  of  said  ditch. 
Id.  §  5027.  When  such  corporation  shall  have 
acquired  the  right  to  appropriate  the  water 
"In  the  manner  hereinbefore  provided,"  It 
may  proceed  to  condemn  lands  and  premises 
necessary  for  right  of  way  for  Its  ditch,  not 
exceeding  50  feet  in  width.  Id.  |  5028. 
Whenever  any  corporation  "authorized  as 
hereinbefore  provided  to  appropriate  water 
and  to  construct  and  maintain  a  ditch,"  or 
to  furnish  electrical  power  for  any  purpose, 
and  to  coDdenm  lands  for  right  of  way,  is  un- 
able to  agree  with  the  owner  of  such  lands 
as  to  compensation  to  be  paid  therefor,  such 
corporation  may  maintain  an  action  in  the 
circuit  court  of  tjie  county  In  which  the  lands 
eou;;ht  to  be  appropriated  are  situated,  for 
the  pur]K)se  of  having  such  lands  appropriat- 
ed to  Its  use,  and  for  determining  tbe  oom- 


IM>n8atlon  to  be  paid  to  such  owner  therefor. 
The  proceedings  in  such  action,  to  final  de- 
termination, shall  be  the  same  as  those  pre- 
scribed in  chapter  2  of  title  41.  Id.  i  5029. 
Such  corporation  may  also  maintain  an  ac- 
tion for  the  condemnation  and  appropriation 
of  the  right  to  the  flow  of  water  in  any 
stream  from  which  it  proposes  to  divert  wa- 
ter below  the  point  of  diversion,  vested  in 
the  owners  of  lands  lying  contiguous  to  such 
stream  by  virtue  of  their  location.  Id-  1 
5030. 

An  examination  of  the  statute,  the  sub- 
stance of  which  has  been  stated,  shows  that 
the  Legislature  has  given  corporations  or- 
ganized to  furnish  electrical  power  for  all 
purimses  authority  to  condemn  the  rights 
of  riparian  proprietors  In  and  to  the  flow  of 
the  surplus  watei*  in  the  channel  of  a  stream, 
and  also  the  right  to  condemn  such  lands  as 
may  be  needed  for  ditches  therefrom.  It  is 
argued  in  support  of  the  judgment  herein 
that  the  compensation  required  to  be  paid 
to  the  several  riparian  proprietors  for  their 
rights  in  and  to  such  surplus  water  may  be 
so  great  as  utterly  to  defeat  the  famish- 
ing of  electrical  power,  thereby  demonstrat- 
ing that  a  condemnation  of  land  as  a  right 
of  way  for  a  ditch  Is  unnecessary,  and  hence 
no  error  was  committed  as  alleged.  It  might 
be  contended  with  equal  force,  in  an  action 
to  condemn  the  diversion  and  appropriation 
of  the  surplus  water  of  a  stream,  that  the 
cost  of  securing  a  right  of  way  for  a  ditch' 
In  which  to  conduct  the  water  might  be  so 
excessive  as  to  exhaust  the  financial  re- 
sources of  the  corporation  seelcing  to  assert 
the  power  conferred,  thus  thwarting  the  pur- 
pose for  which  It  was  organized,  and  for  that 
reason  the  action  to  condemn  the  diversion  of 
the  surplus  water  should  be  deferred  until 
the  right  of  way  for  a  ditch  In  which  to  con- 
duct It  had  been  seciu'ed.  As  the  right  to 
the  uninterrupted  flow  of  water  in  the  chan- 
nel of  a  stream,,  and  the  ownership  of  the 
land  across  which  it  may  be  necessary  lo 
construct  a  ditch,  are'  not  always  vested  in 
the  same  person,  it  would  follow,  in  caso^i 
of  such  diverse  right  and  ownership,  if  the 
principle  Insisted  upon  were  adopted,  that 
a  condemnation  of  either  separately  could 
never  be  enforced. 

When  a  corporation  organized  to  furnisb 
electrical  power  for  all  purposes  has  seleototi 
a  potnf  for  the  diversion  of  the  water  of  a 
stream,  surveyed  and  located  the  line  of  its 
ditch,  posted  the  specified  notice  at  the  place 
and  In  the  manner  designated,  and  filed  with- 
in the  time  prescribed  a  similar  notice  for 
record  in  the  proper  office,  together  with  a 
map  showing  the  general  route  of  the  ditdu 
tbe  right  to  appropriate  the  water  la  thereby 
acquired.  Id.  8  5028.  The  organic  law  of 
tbe  state,  regulating  tbe  exercise  of  the  right 
of  eminent  domain,  is,  bo  far  as  applicable 
herein,  as  follotre:  "Private  pnverty  aball 
not  be  taken  for  a  public  use  •  *  •  with- 
out Just  compenaatioa  •  •  •  fmt  nsses-*- 
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ed  and  tendered."  Const.  Or.  art.  1,  |  18. 
.  This  claose  Impliedly  prohibits  the  taking  of 
private  property  for  a  private  use,  though 
just  compenaatlon  be  made  therefor.  Wlth- 
am  V.  Osbiirn,  4  Or.  318,  18  Am.  Bep.  287; 
Bridal  Veil  Lnm.  Co.  v.  Johnson,  25  Or.  105, 
34  Fac.  102G.  It  has  been  held  by  this  court 
that  the  I^eglBlatlve  Assembly  must  in  the 
first  Inittnnce  declare  the  necessity  for  and 
the  expediency  of  an  exercise  of  the  right 
of  eminent  domain  in  an  act  conferring  pow- 
er for  that  purpose,  bnt  the  qnestion  of 
whether  or  not  a  pressed  nse  is  In  fact  pub- 
lic or  private  Is  to  be  determined  by  the 
courts,  Independently  of  the  objects  express- 
ed In  the  charter  of  the  corporation  claiming 
to  be  the  recipient  of  the  authority,  w  of  the 
statute  porprartlng  to  confer  it.  Bridal  Veil 
I^um.  Go.  V.  Johnson,  30  Or.  205.  46  Pac.  790, 

•  34  L.  S.  A.  368,  60  Am.  St.  Hep.  818;  Apex 
Transportation  Co.  v.  Garbade,  32  Or.  582, 
52  Fac.  573,  54  Pac.  367.  882,  62  L.  B.  A. 
filS;  Fanning  v.  GlUiland,  S7  Or.  860.  61  Pac. 
GSfi,  62  Pac.  209.  82  Am.  St.  Bep.  768. 
Whether  or  not  the  employment  of  the  water 
of  a  stream  to  generate  electrical  power  for 
nil  purposes  is  a  public  or  a  private  use  need 
not  now  be  determined,  but  may  be  subae- 
qoently  tried.   Nor  is  It  necessary  at  this 

•  time  to  Inquire  whether  or  not  a  mere  legis- 
lative flat  can  derive  riparian  proprietors  of 
the  rl^ht  which  they  enjoy  under  the  rui«i  of 
the  common  iaw — to  have  the  water  of  a 
stream  flow  in  the  channel  thereof,  undlmln- 
lefaed  In  quantity.  It  would  seon,  however, 
that  as  authority  h^  been  granted  to  con- 
demn land  for  a  ditch,  and  also  power  con- 
ferred to  condemn  the  right  to  have  the  wa- 
ter of  a  stream  flow  In  the  channel  thereof 
below  the  point  of  diversion,  fbe  Legislative 
Assembly  had  not  intended  to  deprive  or  even 
abridge  the  rights  of  a  riparian  proprietor. 
Condemnation  proceedings  are  purely  stata- 
tory,  and  evei7  condition  prereqnislte  to  an 
exercise  of  the  light  must  be  strictly  pursued. 
Oregonlan  By.  Co.  v.  Hill,  9  0t.STJ;  Hoddles- 
ton  V.  Eugene,  34  Or.  343,  55  Pac.  868,  43 
L.  R.  A.  444.  The  clause,  "W'hen  such  *  «  * 
corporation  shall  hare  acquired  the  right  to 
appropriate  water  In  the  manner  hereinbe- 
fore provided"  (B.  &  O.  Comp.  i  6028),  evi- 
dently means,  1^  considering  the  entire  con- 
text of  the  act,  that,  by  a  strict  compliance 
wltb  the  preceding  provisions  of  the  statute, 
a  right  to  Institute  an  action  to  condemn  the 
use  of  water  to  which  a  riparian  proprietor 
is  entitled  was  thereby  initiated,  and,  for  the 
purpose  of  cutting  off  Intervening  rights,  re- 
lates back  to  the  date  of  posting  the  notice. 
Id.  I  5081.  If  the  pbraae  "In  the  manner 
hereinbefore  provided"  had  been  omitted 
from  section  5028.  B.  &  C.  Comp.,  it  la  quite 
probable  that  an  action  to  condemn  land  for 
a  ditcb  could  not  be  maintained  until  the 
right  to  divert  the  surplus  water  of  a  stream 


had  been  secured.  It  will  be  observed  that 
the  phi-ase  quoted  refers  to  the  preceding 
sections  of  the  ac^  upon  a  strict  compliance 
with  which  tbe  rl|^t  to  appropriate  water  Is 
acquired.  The  word  "appropriate,"  in  the 
arid  region  of  the  United  States,  Is  generally 
understood'  to  mean  an  application  of  water 
to  a  beneflclal  nse;  but,  in  tbe  section  of  tbe 
statnte  to  which  attention  Is  called,  the  word 
under  consideration  cannot  be  so  construed, 
where  the  rights  of  riparian  proprietors  have 
attached  to  a  stream.  If  a  corporatlcm  or- 
ganized to  generate  electrical  power  for  all 
porposes  was  the  sole  riparian  proprietor  on 
a  stream,  a  strict  compliance  by  it  with  the 
provisions  of  sections  6026,  6027,  Id.,  would 
probably  confer  upon  It  the  ri^t  to  appro- 
priate all  the  water  flowing  In  the  channel, 
and  authorise  the  maintenance  of  an  action 
to  condemn  a  rl^t  of  way  for  a  ditch  In 
which  to  conduct  the  water  across  the  lands 
of  other  persons.  In  case  such  corporation 
owned  all  the  land  bordering  on  a  stream  be- 
tween the  point  of  diversion  and  the  lower 
terminus  of  Its  proposed  ditch,  the  word  "ap- 
propriate" might  protwbly  be  used  in  Its  or- 
dinary acceptation.  That  the  Legislative  As- 
sembly Intended  it  should  receive  such  mean- 
ing only  in  case  the  plaintiff  In  an  action  to 
condemn  a  right  of  way  for  a  ditch  was  the 
BtAe  riparian  proprietor  to  be  affected  by  the 
diversion  of  water  from  a  stream,  is  evident 
from  the  fact  that  section  5030,  Id.,  author- 
izes the  malntoiance  of  an  action  to  condemn 
the  rights  of  the  bank  owners  between  the 
points  of  diversion  and  the  lower  terminus 
of  the  prcqwsed  dttcb.  To  hold  otherwise 
would  in  some  instances  defeat  the  very  pur- 
poses sought  to  be  subserved  by  the  passage 
of  the  act,  a  talr  construction  of  which  In  its 
entirety  authorizes,  In  our  opinion,  the  main- 
tenance of  an  action  either  to  c(mdemn  land 
for  a  ditch,  or  to  condemn  the  right  to  have 
the  water  flow  In  the  chamiel  of  a  stream 
through  the  premises  of  a  riparian  proprietor, 
or  botb  rights  may  be  joined  in  one  action 
when  vested  in  tbe  same  defendant,  as  a 
plaintiff  may  elect.  An  examination  of  sec- 
tion 5030,  Id.,  will  show  that  In  the  passage 
of  the  act,  or  In  the  enrollment,  the  mode  to 
be  pursued  in  condemning  the  rights  of  ri- 
parian proprietors  Is  wholly  omitted.  Wheth- 
er w  not  such  omission  will  defeat  plaintiff's 
right  to  divert  the  surplus  water  of  Cath- 
erine creek,  so  far  as  defendants*  Interest 
therein  may  be  Involved,  need  not  now  he 
determined;  believing,  as  we  do,  that  this 
action  can  be  maintained  to  condemn  land 
for  the  ditch. 

It  follows  from  these  considerations  that 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer, and  for  such  further  proceedings  as 
may  be  necessary,  not  inconsistent  with  this 
opinion. 
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WHZTB  SEWING  MACTF.  00.  t.  FOWLBB 

€t  al.    (No.  1.H64.)  * 

(Sapreme  Court  of  Nevada.    Dec.  80,  1904.) 

BONDS — CON8IDEBATI0N. 
1.  A  bond  reciting  that  it  is  for  value  recelTed 
aufficipntly  expresses  the  consideration,  nnder 
the  atntnte  of  frauds. 

•  2.  A,  bond  showing  that  it  Is  to  enable  the 
pnnapal  to  obtain  an  extcnaion  of  credit  is  on 
a  aufflcient  consideration  to  bind  the  sureties. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; B.  F.  Curler,  Judge. 

Action  by  tJie  White  Sewing  Machine  Com-  ■ 
pany  against  Edwin  Fowler  and  others  on  ■ 
a  bond.    Judgment  for  plaintiff,  ftud  de- 
fendants appeal.  Affirmed. 

Norcro^  ft  Orr,  for  appellants   Cooke  ft 
.Vyrcs,  for  respomlput. 

TAT-BOT,  J.    In  part  It  Is  alleged  In  the 

complaint  "that  in  order,  among  other  things, 
to  Beeure  the  credtt  of  the  defendant  Fowler, 
and  to  enable  said  Fowler  to  purcliase  sew- 
ing machines  from  plaintifT  upon  credit,  the 
defendants  A.  J.  Clark,  C.  B.  Cloogh.  and 
John  Sunderland,  and  each  and  every  of 
them,  together  with  the  defendant  Kdwtn 
Fowler,  did  make,  execute,  and  deliver  to 
plaintiff  a  bond  bearing  date  the  18th  day 
of  June,  lfl02,  in  the  sura  of  |2,000,  under- 
htlclng,  among  other  thinga,  that  the  defend- 
ant Edwin  Fowler  should  well  and  truly  pay  ■ 
any  and  every  Indebtedness  or  Ilnhillty  which  | 
might  In  any  manner  exist  or  be  incurred  J 
on  the  part  of  said  Edwin  Fowler  to  plain-  i 
tiff;  that  Immediately  upon  the  delivery  to  j 
plaintiff  of  the  hereinbefore  descrH»ed  bond,  | 
and  relying  ui>on  said  bond  and  the  security  i 
so   funilshed   by   said   defendants   Clark,  ' 
Clough,  arid  Sunderland,  and  by  each  of  , 
them,  severally,  plaintiff  commenced  to  do  ] 
huslness  with  defendant  Fowler,  and  that 
"businosa  relations  between  plaintiff  and  de-  ] 
fendnnt  Fowler  have  been  continued  ever  i 
since  upon  the  faith  and  credit  of  said  bond,  | 
and  have  never  been  terminated;  that  after  i 
the  execution  and  delivery  of  said  bond  the  , 
defendant  Edwin  Fowler  became  and  was  ' 
Indebted  to  plaintiff  In  the  sum  of  $1,9S9" 
upon  certain  promissory  notes,  the  dates, 
amounts,  and  execution  of  which  are  detail- 
ed.  A  copy  of  the  bond  Is  made  a  part  of 
the  complaint,  and  It  la  therein  recited  "that 
Edwin  Fowler  and  other  signers  [they  be- 
ing the  other  defendants]  are  hereby  held 
and  firmly  bound,  severally  and  Individually 
unto  the  White  ge\vlng  Machine  Company 
In  the  sum  of  $2000  for  value  received,  t» 
be  paid  the  White  Sewing  Machine  Company. 

•  •  •  The  condition  of  the  above  obligation 
is  such,  that  if  the  above  bounden  Edwin  i 
Fowler,  heirs,  executors  or  administrators,  ' 
shall  well  and  truly  pay,  or  cause  to  be  paid,  i 
any  and  every  IndebtednesR  or  liability  now  ; 
existing,  or  which  may  hereafter  in  any  , 
manner  exist,  or  be  Incurwd  on  the  part  of 
said  Edwin  Fowler  to  the  White  Sewing  Ma-  | 
chine  Company,  or  its  assigns,  whether  such 


BBPORTEB.  (Ner 

I  Indebtedness  or  liability  shall  exist  to  the 
shape  of  Book  Accounts,  Notes  or  Leases.  B- 
,  newals  or  Extension  of  Notes,  Accounts  w 
Leases,  Acceptances,  Indorsements,  CoDslim- 
ments  of  Property  or  M^chandlse,  failure  to 
deliver  or  account  for  the  same,  or  any  jvrt 
thereof,  or  otherwise,  and  whether  such  in- 
debtedness shall  be  Incurred  under  any  cm- 
tract  between  said  White  Sewing  Machine 
Company  and  said  Edwin  Fowler  or  other- 
wise; and  whether  the  same  shall  arise  ^-'j* 
of  the  purchase  and  sale  ot  Sewing  Ma- 
chines, or  otherwise,  hereby  waiving  pre- 
sentment  for  payment,  protest  and  notlee  of 
protest,  and  diligence  upon  all  Notes. 
connts  or  Leases,  now  or  hereafter  exeiitte«I. 
Indorsed,  transferred,  guaranteed  or  ai«J?n- 
ed  by  the  said  Edwin  Fowler  to  the  White 
Sewing  Machine  Company,  its  agents  »r  as- 
signs, then  this  obligation  to  be  void,  bin 
otherwise  to  l>e  and  remain  In  full  force  aod 
effect." 

From  an  order  overruling  a  demurrer  to 
this  complaint,  and  a  judgment  In  favor  of 
plaintiff,  the  defendants  appeal,  and  urge  thnt 
the  bond  Is  void  under  the  statute  of  frand*. 
because  It  Is  a  contract  of  suretyship,  ar  l 
falls  to  express  the  consideration.    To  sup- 
port this  contention,  they  seem  to  rely  prin- 
cipally upon  the  authority  of  Van  Doren  v. 
Tjader,  1  Nev.  384,  90  Am.  Dec.  498;  but 
that  case  is  distinguishable  from  this  in  two 
particulars,  and  a  perusal  of  the  opinion  on 
the  petition  for  rehearing  indicates  that  aft- 
er an  examination  of  conflicting  opinions  the 
conclusion  was  not  reached  without  diffi- 
culty and  doubt.  There  the  court  held  that  a 
party  does  not  become  liable  as  a  surety  by 
merely  writing  his  name  on  the  back  of  a 
promissory  note  at  the  time  of  Its  execution. 
Here  we  may  consider  whether  the  word^ 
"for  value  received"  are  a  sufficient  expres- 
sion of  the  consideration,  and  whether  it 
may  not  be  fairly  impilod  and  reasonably  un- 
derstood from  the  terms  and  conditions  of 
the  bond  that  it  was  executed  by  the  other 
defendants  In  consideration  of  the  extension 
of  credit  to  Fowler  on  the  purchase  of  sewlnp 
machines  or  othennise.    We  think  the  lan- 
guage employed  indicates  that  such  was  the 
Intention  and  purpose  of  the  parties.  Nu- 
merous authorities  cited  In  the  briefs,  and 
otiiers,  hold  that  the  words  "for  value  re- 
ceived" are  a  sufficient  expression  of  the  coa- 
slderatlon.   Day  v.  Elmore.  4  Wis.  190;  Che- 
ney V.  Cook,  7  Wis.  423;  Douglass  v.  How- 
land,  24  Weild.  '35;  Edelen  v.  Gough,  5  GUI, 
103;    Flowers  v.  Stelner,  IDS  Ala.  440,  19 
South.  321;   Dahlman  v.  Hattimel,  46  Wis. 
4(ie;   Emerson  v.  Aultman,  69  Md.  12S.  U 
Atl.  671;  Wliltney  v.  Steams,  16  Me.  3!M: 
Martin  v.  Hftzzard  Powder  Co.,  2  Coto.  S«: 
Oslmrne  v.  Baker,  34  Minn.  807,  25  N.  ^■ 
GOO,  57  Am.  Rep.  55;  Baylies  on  Sureties  & 
Ounrantles,  87;  Slemers  t.  Slemers  (Mlnn.i 
00  Am.  St.  Rep.  430,  and  cases  there  dted 
In  the  note. 
The  rules  that  the  surety  will  lie  boand  If 


Digitized  by 


Ariz.) 


EX  PAKTE  SMITH. 


1035 


the  consideration  can  be  tAltlj  iinplled  from 
the  language  of  the  instrument,  and  that  the 
extension  of  credit  Is  a  sufficient  consiiiern- 
tion,  are  supported  by  many  decisions.  East- 
man V.  Bennett,  6  Wis.  232;  Hntton  v.  Padg- 
ett, 26  Md.  228;  Church  T.  Brown,  21  N.  T. 
315;  Young  v.  Brown,  53  Wis.  333,  10  N. 
W.  3W;  Rigby  t.  Norwood,  34  Ala.  129; 
Highland  t.  Dresser,  35  Minn.  345,  29  N.  W. 
55;  Simons  v.  Steele,  36  N.  H.  83;  Bailey  v. 
Freeman,  11  Johns.  221,  6  Am.  Dec.  371; 
Brown  on  Stat  Frauds.  4S4-486;  1  lieed  on 
Stat  Frauds,  480;  2  Daniel  on  Neg.  Instmnts. 
i  1767  ;  3  Parsons  on  Contracts.  17;  annota- 
tion, Sieuiers  t.  Slemers  (Minn.)  00  Am.  9t 
Rep.  438,  439;  Violett  t.  Patton,  B  Cranch, 
150, 3  L.  Ed.  61. 

The  oi'der  and  judgment  of  the  district 
court  are  affirmed. 

BKLKNAP,  C.  J.,  and  FIXZOKRALD,  J., 
concur. 


ATJCKI^\ND  V.  LAWRENCE. 

<Conrt  of  Appeals  of  Oolorado.   Dec.  12,  1904.) 

TBESPASS— DA1IA0E8— SVXDSNCB  —  COlCPEnnTCT 
— aUFTICIENCr— APPIAL — QUIB- 
•    TlOm  nVIBWABLB. 

1.  KuHngB  on  instruction  not  excepted  to  are 
not  reviewable  on  appeal. 

2.  In  an  actios  tor  damages  by  defendant's 
hoes  in  plaintiff's  comQeld,  testimony  of  plain- 
tiff, a  fanner,  that  he  went  over  the  field,  and 
mtimated  the  damages  at  a  certain  amount, 
from  the  com  destn^ed,  was  competent 

Ai^iea]  from  Otero  County  Court 
Action  by  George  W.  Lawr«ice  against 
'WllHam  Auckland.  Frtmi  a  Judgment  in  fa- 
vor of  plalntlir,  defendant  appeals.  Affirm- 
ed. 

Fred  A.  Sabln  and  R.  S.  BealU  for  appei- 
tent  O.  O.  Hess,  for  appellee. 

OTTNTER,  7.  This  action  was  to  recov^ 
for  alleged  trespasses  by  the  hogs  of  appel- 
teut  upon  the  cornfield  of  appellee.  A  trial 
before  the  justice  resulted  In  a  ju^^ent  fin- 
appellee  In  the  sum  of  $10,  and  oa  appeal  to 
tlie  coun^  court  in  a  jud^ent  for  $12.  To 
review  tbe  latter  judgment,  the  case  Is  here. 

It  is  said  the  court  erred  in  giving  Instruc- 
tion No.  2,  and  In  denying  refused  instruction 
No.  1.  A  snffl(d«it  reason  for  declining  to 
sustain  this  contention  Is  that  no  exceptlcm 
was  taken  to  the  giving  of  Instruction  No.  2, 
or  to  ^e  refusal  to  give  Instruction  No.  1. 
Packer  v.  People.  26  Colo.  810,  5?  Pac.  1087; 
French  v.  Ouyot.  80  Colo.  224,  228..  70  Pac. 
683.  We  have,  however,  examined  both  In* 
flftructions.  No  prejudicial  error  was  commit- 
ted In  giving  the  one  or  In  refusing  the  other. 

It  is  further  aald  there  was  no  sufficient 
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evldonce  of  the  damage  done  for  the  question 
to  go  to  the  jury.  The  damage  done  was  to 
tbe  corn  of  appellee,  which  was  about  ma- 
tured. Appellee,  a  farmer,  went  over  the  ISeld 
after  the  trespass,  and  examined  it  as  to  the 
Injury  done.  The  extent  of  the  Injury  he  de- 
termined by  estimating  the  value  of  the  corn 
destroyed  by  appellant's  hogs.  He  gave  tlili 
estimate  to  the  jurj-  as  the  amoant  of  hla 
damages.  This  testimony  was  competent,  and 
sufficient  In  Itself  to  sustain  the  rei'dlct 

The  judgment  should  be  afflruied.  Af- 
firmed. 


Ex  parte  SMITH. 

(Siqtreme  Court  of  Arizona.   April  8,  1803.) 

BTATtmn— niPuiD  BtnUr-BOBBUT— ha- 
beas COBPtS— SUFFICIBnCT  OF  THE 
XVIDinOB— EBBOBS  AT  TBZAL. 

1.  Pen.  Code,  f  819,  dsfinimc  robbery,  was  not 
repealed  by  Act  Feb.  28,  18Sd  (Laws  1888,  p. 
19,  No.  2),  providing  that  wboerer  willfully 
makes  an  asaault  upon  a  railroad  train  with  the 
intent  to  commit  robbery  is  punishable  with 
death. 

2.  Sufficiency  of  tbe  evidence  to  support  a 
conviction  cannot  be  reviewed  on  habeas  corpus. 

8.  Errors  not  going  to  the  jurisdiction  cannot 
be  reviewed  w  habeas  corpus. 

A|K>licatlon  by  J.  J.  Smith  for  writ  of  ha- 
beas corpus.   Application  denied. 

Stewart  &  Doe,  for  applicant '  Francis  J. 
Bencv-,  Atty.  Gen.,  for  the  State. 

EIBBEY,  3.  It  IB  alleged  In  the  petition 
that  the  applicant  was  Indictetf,  tried,  and 
convicted  In  the  district  court  of  Yavapai 
county  for  the  crime  of  robbecy,  and  was 
sentenced  tberafor  to  the  territorial  prison, 
where  he  is  now  ccmfined;  that  the  evideuoe 
at  the  trial  showed  that  fiie  offense,  if 
any,  was  committed  by  means  of  a  willful 
and  malicious  assault  upon  a  railroad  train 
with  an  iatmit  to  commit  robbery.  The  In- 
dictment charged  tiie  crime  of  robbery,  which 
is  defined  in  section  819  of  the  Fenal  Code  as 
follows:  "Bobbery  is  ttie  felonious  taking 
of  personal  property  In  the  possession  of  an- 
other fn»n  bis  person  or  immediate  pres- 
ence and  against  his  will,  accomplished  by 
means  of  force  or  fear."  The  oflFense  was  al< 
leged  to  have  been  committed  on  tbe  20th 
day  of  March,  1889.  By  Act  Feb.  28;  1889 
(Laws  ISSe.  p.  19,  No.  2),  It  IB  provided  "that 
whoever  willfully  makes  an  assault  upon  a 
railroad  train  *  *  *  for  the  purpose  and 
Intent  to  commit  •  ♦  •  robbery  ♦  •  • 
is  punishable  with  death."  The  applicant 
urges  that  the  act  of  18S9  repealed  section 
819  of  the  Penal  Code,  befwe  quoted,  and 
that  therefore  the  court  had  no  jurisdiction 
of  the  ofFense  charged.  We  do  not  think  tiie 
act  of  1889  repealed  section  319.  It  merely 
defines  a  new  and  additional  offense.  If  the 
Jury  found  the  applicant  guilty  of  the  offense 
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cbArged  upon  evidence  that  would  bave  war- 
ranted a  cmvlctlon  tor  another  offense,  and 
not  the  one  ebarsed  In  the  Indictment,  their 
Terdlct  was  contrary  to  the  erldence,  and 
therefore  erroneous,  ahd  the  matter  should 
have  been  presented  to  us  by  appeal.  We 
cannot  review  the  record  upon  an  appllca' 
tlon  for  a  writ  of  habeas  corpus  to  correct 
mere  errors  that  do  not  go  to  the  Jurisdiction 
ot  the  court  over  the  offense  or  the  person 
ctaarged  with  it 

The  petition  Is  denied,  all  the .  Judgres  con- 
curring, and  the  applicant  la  remanded  to 
the  custody  of  the  proper  offlcor. 


ORIENT    INS.    CO.    OF  HARTFORD, 
CONN..  T.  NORTHERN  PAC.  RY.  00. 

(Supreme  Court  of  AXoDtana.    Jan.  6,  1905.) 

ACT  OF  GOO— OONTRIBUTOBT  HKOLIQENCB— 
PLEADING— LOCOMOTIVES  SEITINQ  FIBB-^V- 
IDBNCE  AS  TO  TUBOWINQ  BPABKB—COBPOBA- 
TlOnS  —  WABEUOUSE  COUPAHT— BTOCEHOLD- 
BRS. 

1.  The  act  of  Ood  is  ft  defense  which  must  be 
plendpf],  to  be  available. 

2.  Contributory  negligence  is  a  defense  which 
must  be  pleaded,  to  be  available ;  and,  there  be- 
ing nothing  in  an^  allegation  of  the  complaint 
to  indicate  contributory  negligence,  the  com- 

[)laint  need  not  negative  it.  In  which  case  its  al- 
egation  that  the  destruction  of  the  property 
was  without  fanlt  of  the  owners  is  surplusage, 
so  that  neither  does  it  excuse  defendant  from 
p'eading  contributory  negligence,  nor  does  the 

fieneral  denial  thereof  by  the  answer  raise  such 
Bsue, 

3.  In  an  action  for  the  burning  of  property  by 
8parks  from  a  locomotive,  a  witnesH  may  testify 
how  the  quantity  of  sparks  thrown  by  the  en- 
gine at  the  time  compared  with  that  thrown  by 
other  engines  along  the  road. 

4.  Civ.  Code,  $  3(0  providing  that  a  cor- 
porattoD  may  be  formed  for  the  transaction  of 
any  commercial  business,  authorises  a  corpora- 
tion for  warehouaing  goods  for  Bhipment. 

5.  A  railroad  company  is  not  relieved  of  lia- 
bility for  the  burning  of  goods  in  a  warehouse 
because  the  owners  of  the  goods  are  stockhold- 
ers in  the  warehouse  company — it  being  a  cor- 
POTation — though  by  its  lease  from  the  railroad 
company  It  waived  all  claim  for  damages  from 
dcKtruction  of  the  warehouse  by  acts  of  the 
railroad  company. 

Commissioners'  opinion.  Appeal  from  Dis- 
trict Court,  Custer  Couoty;  C.  H.  Loud, 
Judge. 

Action  by  the  Orient  Insurance  Company  of 
Hartford,  Conn.,  against  the  N'ortha-n  Pacific 
Ruilway  Company.  Judgment  Cor  plaintiff. 
Defendant  a]K>ealB.  Affirmed. 

Wm.  Wallace,  Jr.,  and  Chas.  Donnelly,  for 
appellnnt.  Van  Ness  &  Redman  and  Sydney 
Sanner,  for  respondent. 

CLAYBERG,  C.  O.  Appeal  by  the  North- 
em  Puciflc  Railway  Company  from  a  Judg- 
ment and  order  orerruling  its  motlcm  for  a 
new  trial. 


"*  Sm  Negllgaaee,  voL  17.  Cent  Dig.  fl|  186,  186. 


It  appeals  from  the  complaint  that  on 
June  3Q,  IDOO.  tlie  waifehonse  owned  by  ^ 
Custer  Coun^  Wool  Warebonae  Company, 
and  sitoatM  upon  the  right  of  way  of  the 
railway  company,  was  ignited  by  sparks 
from  one  of  defendantfa  engines  and  burned; 
that  there  was  stwed  therein  certain  wool 
bplon^ng  to  the  firm  of  Hunter  &  Anderson, 
which  was  consumed  with  the  building;  and 
that  this  firm  had  their  wool  Insured  by  the 
plaintiff  company,  which  paid  them  the  sum 
of  ^335.57,  the  value  thereof.  The  com- 
plaint further  alleges  "that  the  fire  by  whii-b 
said  above  referred  to  wool  was  destroyed  ai 
aforesaid  was  caused  by  sparks  thrown  out 
by  a  locomotive  at  said  time  and  place  own- 
ed, used,  and  operated  by  the  defendant 
herein,  which  said  spaAs  escaped  from  said 
locomotive,  and  fell  in  and  upon  said  ware- 
bouse  and  its  contents,  and  Ignited  the  same, 
by  reason  of  the  defective  conatructlon  and 
Impaired  condition  of  said  locomotive,  and 
the  careless  and  negligent  manner  in  wbii-h 
the  same  was  then  and  there  used  and  op- 
erated by  defendant,  and  wholly  by  reason 
thereof,  and  without  any  fianlt  on  the  part 
ot  said  firm  of  Huntn  ft  Anderson,  or  any 
member  thereof,  or  plaintiff."  Hunter  k 
Anderson  prior  to  the  commencemcmt  of  the 
suit  assigned,  transferred,  and  set  over  to 
plaintiff  all  claim,  demand,  and  right  of  ac- 
tlon  growing  out  ot  the  destruction  of  the 
wool,  dne  to  the  alleged  negligence  of  de- 
fendant. The  railway  company,  after  certain 
admissions  and  denials  of  the  complaint  al- 
leged as  a  separate  and  afilrmative  defense 
that  the  wool  warehoiue  company  wa»  a 
Joint-stock  association  and  a  Joint  partnei^ 
ahlp,  and  that  Hunter  A  Anderscm  w«e  joint 
owners  and  partners  therein ;  that  said 
"Joint-stock  association"  leased  the  ground 
upon  which  the  warehouse  was  built  from 
the  railway  company,  and,  by  the  terms  of 
such  lease,  assumed  all  risk  of  loss  to  the 
building  and  contents  occasioned  by  fire  and 
sparks  from  locomotives,  engines,  eta  For 
a  aecond  separate  and  afflnnative  dtfeuse, 
defendant  alleges  that  the  warehouse  was 
carelessly  and  improperly  built  of  highly  in- 
flammable material,  which  wea  well  known 
to  Hunter  ft  Anderson  when  they  placed 
their  wool  therein;  that  the  plulntlfl  also 
well  knew  these  facts  when  it  insured  said 
wool,  and,  in  consideration  of  a  higher  premi- 
um, Insured  against  this  additional  risk. 
Plaintiff  denied  all  'the  allegations  of  new 
matter  by  replication.  The  case  was  tried 
before  a  Jury,  and  resulted  In  a  verdict  for 
plaintiff  In  the  sum  of  $3,355.57,  and  Judg- 
ment was  entered  thereon.  Defendant  made 
a  motion  for  a  new  trial,  which  was  over 
ruled. 

The  only  errors  assigned  in  the  brief  of  ap- 
pellant are  as  follows:  (1)  The  denial  of  de> 
fondant's  motion  for  a  new  trial.  (21  The 
overruling  of  defendant's  objections  to  a  cfT- 
tain  question  asked  by  plaintiffs  counsel  of 
witness  Buckner.    ^)  Giving  of  instructl'^n 
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No.  2&  (4  and  5)  The  refusal  of  defendant's 
ofTcred  Instructtona  35  and  36.  (0}  The  re- 
fusal to  allow  defendant  to  show  that  Hunt- 
er &  Anderson  owned  10  staares  of  stock  In 
the  warehouse  company. 

1.  It  Is  first  urged  by  appellant  In  the  argu- 
Bient  that  the  destruction  of  the  wool  was 
proximate  caused  by  an  unprecedented 
-wind  blowing  on  the  day  of  the  fire,  and 
would  not  bare  occurred,  had  there  not  been 
such  wind.  A|K>eIlant  therefore  claims  that 
the  Injury  was  caused  by  the  act  of  God, 
and  not  by  Ita  alleged  negligence.  We  can- 
not consider  this  proposition,  because  the  act 
of  God  Is  a  defense  to  the  action,  and  must 
be  pleaded  as  such.  We  look  In  Tain  to  ap- 
pellant's answer  tcr  any  allegations  on  which 
this  defense  may  be  based. 

2.  The  next  proposition  argued  is  that  of 
Imputed  contributory  negligence  on  the  i>art 
of  Hunter  &  Anderson,  plaintiffs  assignees. 
It  Is  claimed  that  the  warehouse  company 
-was  bailee  of  Hunter  &  Anderaox^  and  waa 
grullty  of  contributory  negligence,  and  that 
such  contributory  negligence  Is  imputable  to 
Hunter  &  Anderson,  which  would  prevent  a 
recovery  by  them,  and  therefore  by  plalntlfF. 
Tills  point  is  based  upon  the  glTlng  by  the 
court  of  paragrai^  26  of  the  charge,  and  the 
refusal  of  the  conrt  to  give  charges  35  and 
80  requested  by  defendant.  By  refusing  to 
g\ve  the  charg<»  requested,  and  by  giving 
paragraph  26,  It  is  claimed  that  the  court 
practically  withdrew  from  the  Jury  the  con- 
Blderati<ni  of  contributory  negligence.  This 
was  right,  on  tbe  ground  that  contributory 
negligence  was  not  put  In  Issue  by  the  plead- 
ings; and  it  may  have  been  equally  right  on 
other  grounds,  appearing  to  the  satisfaction 
of  tbe  court.  Although  the  court  below  may 
not  have  based  its  action  on  the  ground  of 
want  of  an  Issue  raised  by  tbe  pleadings,  y«t, 
If  Its  action  was  correct,  even  though  based 
upon  other  grounds,  It  must  be  affirmed. 
Under  tbe  decisions  of  this  courts  contributory 
negligence  on  the  part  of  plaintiff  Is  a  de- 
fense which,  in  ordor  to  be  relied  on,  mast 
be  pleaded  by  defendant,  in  cases  of  this 
character.  Ball  v.  Gussenhoven,  74  Pac.  871, 
29  Mont  321;  Cummings  v.  Helena  &  Living- 

•  ston  S.  &  S.  Co.,  26  Mont  434,  68  Pac.  852, 
and  cases  cited.  The  existence  of  contribu- 
tory negligence  need  not  be  negatived  In  the 
complaint  unless  It  appears  from  other  alle- 
gations therein  that  the  proximate  cause  of 
the  injury  was  the  act  of  the  plaintiff.  Up- 
on the  other  allegations  of  this  complaint, 
it  Is  very  apparent  that  the  proximate  cause 
of  the  Injury  in  this  cas^  for  which  suit  was 
brought,  was  not  the  act  of  plaintiff,  or  of 
any  of  Its  predecessors  or  its  assignees,  but 
that  of  defendant.  We  find  no  allegations  of 
such  defense  in  the  answer.  True,  tbe  al- 
legation Is  found  in  the  complaint  that  the 
wool  was  destroyed  by  negligence  of  defend- 
ant, "and  wholly  by  reason  thereof,  and  with- 
out any  fault  on  tbe  part  of  said  firm  of 
Hunter  &  Anderson,  or  of  any  member  there- 


of, or  plaintiff."  This  allegation  was  denied 
generally  in  the  answer.  This  Is  not  suffi- 
cient to  raise  the  Issue  of  the  contributoi7 
negligence  of  the  plaintiff  or  Its  assignors. 
Plaintiff  was  not  required,  as  above  stated, 
to  allege  want  of  contributory  negligence, 
and  therefore  its  allegations  above  quoted 
ore  mere  surplusage,  and  need  not  be  proved. 
Defendant  cannot  be  heard  to  assert  that  it 
Is  excused  from  pleading  tbe  defense  of  con- 
tributory negligence  because  of  this  allega- 
tion in  the  complaint. 

8.  The  next  alleged  error  argued  was  tbe 
overrulii^  of  defendant's  objection  to  the 
following  question  asked  of  witness  Buck- 
ner:  "Q.  With  regard  to  the  throwing  of 
spalls  by  engines  of  the  Northern  Pacific 
Railway  when  pulling  trains  of  that  com- 
pany over  this  road,  how  did  the  quantity 
and  size  of  sparks  throiprn  out  of  the  engine 
on  the  night  of  the  fire,  and  as  to  which  you 
have  testified  with  regard  to  quantity  and 
slse —  How  did  that  throwing  of  sparks 
compare  with  other  engines  throwing  sparks 
along  the  line  of  this  road?"  Couns^  for 
defendant  Interposed  the  following  objection: 
"Objected  to  on  the  ground  that  the  witness 
was  not 'entitled  to  give  an  opinion  by  way 
of  comparison  between  different  engines; 
and,  second,  because  inadmissible  without  a 
showing  that  the  conditions  as  to  the  en- 
gines compared  were  practically  the  same." 
To  this  question  the  witness  answered: 
"As  far  as  the  size  of  them  was  concerned, 
I  never  noticed  any  particular  size  of  them; 
but;  in  quanti^,  this  engine  threw  more 
than  1  ever  saw  along  at  that  time,  or  had 
seen."  The  evident  purpose  of  this  testi- 
mony was  to  show  negligence  on  the  part  of 
defendant  either  In  the  equipment  of  the 
locomotive,  or  In  Its  careless  handling.  The 
question  did  not  call  for  expert  testimony, 
and  we  think  the  evidence  was  properly  re- 
ceived. As  is  well  said  by  the  Supreme 
C!ourt  of  Wisconsin  In  the  case  of  Brus- 
berg  V.  Milwaukee,  etc..  Railway  Co.,  66 
WIS.  1,06,  12  N.  W.  416:  "The  witness  for 
plaintiff  was  allowed,  against  defendant's 
objection,  to  testify  how  the  fire  thrown 
from  the  locomotive  that  morning  at  the 
time  It  passed  by  his  barn  compared  with 
fire  coming  from  the  engines  on  that  road 
before  that  time.  We  think  this  evidence 
was  competent,  to  show  that  It  was  at  that 
time  emitting  en-onnsual  quantity  of  fire. 
The  same  objection  was  made  to  the  same 
kind  of  testlmonj-  g^ven  by  other  witnesses 
of  plaintiff.  We  sec  no  reason  for  exclud- 
ing this  kind  of  evidence,  and  think  the  ob-  ' 
jectlons  were  properly  overruled."  As  fur- 
ther sustaining  tbls  proposition,  the  follow- 
ing cases  might  be  consulted:  Johnson  v. 
Chicago,  etc.,  B.  Co.,  31  Minn.  B7.  16  N.  W. 
488;  Chicago,  etc.,  R.  Co.  v.  McCahill,  66 
111,  28;  Wabash  R.  Co.  v.  Smith.  42  111.  App. 
527;  Rnppcl  v.  Manhattan  B.  Co..  13  Daly, 
11;  Grand  Trunk  R.  Co.  v.  Blchardson,  81 
U.  S.  454,  23  L.  Ed.  35a 
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4.  Tlie  next  question  presented  for  eon- 
Bideration  Is  that  tlie  Custer  County  Wool 
Warehouse  Company  is  not  a  corporation, 
but  an  association  of  individuals  or  a  part- 
nership. Appellants  clatui  that,  this  being 
true,  %ach  stockholder  or  partner  was  bound 
by  the  provisions  of  the  lease  from  the 
Northern  Pacific  RaUway  Company  to  the 
association  or  partnership,  by  which  they 
waived  all  damages  which  might  arise  from 
a  destruction  of  the  warehouse  by  any  acta 
of  the  railway  company.  The  ground  upon 
which  the  contention  that  the  warehouse 
company  was  not  a  corporation  is  based  Is 
tliat  there  is  no  statute  In  Montana  provid- 
ing for  the  formation  of  corporations  for  the 
purpose  of  doing  the  business  in  wiiich  the 
wool  warehouse  company  was  engaged,-  and 
that  the  purposes  mentioned  In  the  statute 
for  which  corporations  may  be  formed  are 
exclusive.  We  find  that  subdivision  2Q  of 
section  303  of  the  Civil  Code  provides  that 
a  corporation  may  be  formed  for  "the  trans- 
action of  any  mercantile,  commercial,  in- 
dustrial, manufacturing,  mining,  mcchaniciii 
or  chemical  business."  We  think  it  is  clear 
from  the  certificate  of  incorporation  of  the 
Custer  County  Wool  Warehouse  Company 
that  its  organization  may  be  maintained  un- 
der the  purposes  mentioned  in  the  al>ove- 
quoted  subdivision.  The  business  of  carry- 
ing on  a  warehouse  is  closely  connected  with, 
and  is  a  part  of,  the  general  commercial 
business  of  the  country.  The  act  of  a 
warehouse  company  in  storing  goods  for 
shipment  is  a  necessary  part  of  the  trans- 
portatiou  of  the  wool  from  the  place  of  its 
production  to  the  markets.  Warehouses  ai-e 
therefore  provided  for  this  purpose,  and  the 
business  of  a  warehonseman  is  Just  as  much 
a  link  in  wool  commerce  as  Its  transporta- 
tion to  market  by  the  railroad  company. 
The  business  of  warehousing  grain  has  been 
recognized  by  the  Supreme  Court  of  the 
United  States  to  be  a  part  of  the  commerce 
of  the  country.  Munn  t.  Illinois,  04  U.  S. 
113,  24  K  Ed.  77. 

5.  Further  error  is  alleged  upon  the  re- 
fusal of  the  court  to  allow  defendant  to 
show  that  Hunter  &  Anderson  were  the  own- 
ers of  10  shares  of  stock  in  the  Custer 
County  Wool  Warehouse  Company.  We  are 
of  the  opinion  that  the  court  did  not  err  in 
excluding  this  evidence.  If  the  Custer 
County  Wool  Warehouse-  Company  was  a 
corporation*  it  made  no  difference  whether 
Hunter  &  Anderson  were  stockfaolderB  In  it 
or  not. 

We  are  therefore  of  the  opinion  tiiat  there 
is  DO  error  disclosed  by  the  record,  and  tlie 
case  should  he  affirmed. 

POOBMAN,  a,  concurs. 

FEB  CURIAM.  For  the  reasons  stated  la 
the  foregoing  opinion,  the  judgment  and  or* 
der  are  affirmed. 


HABRIEB  V.  BA8SFORD  et  al.  (Sac  1,27a) 
(Supreme  Coort  of  California.    Dec  3,  lOOi.} 

EXKCOTIOM  —  ISSUANCE  —  MOTION— NECE3S  ITT 
OF    NOTICE— DUE   PBOCE8S  OT  LAW — UMITA- 
TIONS— raiNCIPAL  AND  SUBETT— DlSCHABiiL 
OF  SUanr  —  HOMESTEAn  —  AFPOIHTUENT  OF 
AFPSAISEES— NOTICE.  ^ 
1.  Ab  a  foundation  for  a  cause  of  action,  t 
judgment  does  not  become  final  until  six  mootl» 
from  the  date  of  its  entry,  and  is  not  barr?J 
until  after  five  years  from  the  date  that  it  be- 
comes final. 

I  2.  Code  Civ.  Proa  §  685,  providing  that  a 
:  judgment  may  lie  enforced  or  carried  into  expcti- 
I  tion  after  the  lapse  of  five  years  from  the  dau 
I  of  its  entry  by  leave  of  the  court,  althou^di  it 
I  permits  the  iesuauce  of  the  order  for  execution 
I  ex  parte,  and  without  notice  to  defendant,  is  iiot 
repngnaut  to  the  constitutional  guaranty  of  due 
process  of  law. 

.3.  Under  Code  Civ.  Proc.  §  685,  providing  that 
a  judgment  may  be  enforced  after  tlie  lapse  of 
five  years  from  its  mtrj  by  leave  of  court  iipoa 
paotion,  the  issuance  ot  an  older  for  exerntioii 
is  not  invalid  because  made  without  notice  of 
motion,  in  the  absence  of  circumstances  making; 
the  issuance  of  such  order  witboat  notice  an 
abuse  of  discretion,  or  making  it  imperative  to 
I  vacate  or  reverse  the  order. 
I     4.  Under  Civ.  Code,  S  1543,  providing  that  a 
■  release  of  one  joint  debtor  does  not  extin?iii)di 
I  tlie  obligations  of  any  of  the  others,  the  release 
of  a  judgment  debtor,  who  was  in  fact  the  prin- 
cipal in  the  <Aligation  for  which  the  judcmnit 
was  rendered,  does  not  release  his  joint  debtor, 
who  was  only  a  surety,  where  by  the  (ace  of  the 
obligation  both  were  oatensibly  principals,  &ad 
the  creditor  bad  no  notice  of  the  actual  rrit- 
tionship  existing  between  them. 

5.  Under  Civ.  Code,  fiS  1248,  J249,  authority 
ing  the  court  to  appoint  homestead  appraisers 
upon  proof  of  service  upon  defendants  of  a 
copy  of  the  petition  and  notice  of  the  time  and 
place  of  hearing,  the  conrt  may  appoint  another 
appraiser  in  the  event  of  a  vacancy  caused  hjr 
the  absence  of  one  of  the  appraisers  originally 
appointed,  without  any  further  notice,  and  ei- 
ther party  may,  in  case  the  appointee  is  unfit, 
incompetent,  or  disQualilled,  move  the  conrt  t» 
vacate  the  appointment  or  set  aside  the  report 
of  the  appraisers. 

In  Bank.  Appeal  from  Snperior  Court, 
Solano  County;  A.  J.  Buckle«,  Judg& 

Action  hy  D.  W.  Harrier  against  H.  A. 
Bassford,  executor  of  the  estate  ot  J. 
Bassford,  deceased,  Ida  C.  Bassford.  and  an- 
other. Prom  an  order  giving  leare  to  Issue 
an  execution  on  a  deflctmcy  jndgment.  de- 
fendant Ida  0.  Bassford  appeals.  Affirmed. 

Wm.  M.  Sims.  Raleigh  Barcar,  and  E.  E.  ' 
McFarland,  for  appellant.    L.  G.  Harrier, 
Jno.  M.  Gregory,  and  T.  T.  O.  Gregory,  for 
respondent. 

SHAW,  3.  The  defendant  Ida  0.  Bass- 
ford appeals  from  an  oi-der  of  the  superior 
court  giving  leave  to  Issue  an  execudon  on 
a  deficiency  judgm^t  entered  .against  faer  in 
the  action;  also  from  an  order  denring  her 
motion  to  set  aside  the  flrst-mentkned  or- 
der, and  the  proceedings  taken  tbenundn^ 
also  from  an  order  amnnTlne  the  Kjort  of 
the  appraisers  appointed  to  appro  ae  her 
homestead  in  proceedings.  In  acoWdaD(« 
with  the  C^Ttl  Code,  to  sell  the  snm*  on  tbe 
execution,  and  from  an  order  coofiruilns 
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report  of  lald  appraisers  aetting  apart  such 
bomestead. 

On  July  5,  1898,  the  plaintiff  recovered  a 
judgineiit  of  foreclosure  against  certain  de- 
fendants. Including  the  appellant,  Ida  0. 
Bassford.  The  Judgment  provided  that,  if 
the  proceeds  of  the  sale  should  not  be  puffl- 
clent  to  satisfy  the  Judgment,  a  deficiency 
judgment  should  .thereupon  be  entered 
against  certain  of  the  defendants,  inclndlng 
the  said  Ida  O.  Bassford,  for  the  amount  re- 
maining unpaid.  Thereafter  a  sale  was  had, 
and,  tbere  being  a  balance  of  ^,280.06  un- 
paid, a  deficiency  judgment  was  entered,  as 
provided  in  the  judgment  of  foreclosure.  On 
October  12,  1003,  upon  motion  of  the  judg- 
ment plaintiff,  and  without  notice  to  any  of 
the  defendants,  the  court  ordered  that  an 
execution  Issue  upon  the  deficiency  judg- 
ment for  the  amount  due  thereon,  less  the 
STun  of  9400  previously  paid.  Thereafter  an 
execution  was  issued  In  pursuance  of  the 
order,  and  the  orders  appealed  from  there- 
upon followed. 

The  order  directing  the  execution  to  be 
issued  was  made  under  the  provisions  of 
section  685  of  the  Code  of  Civil  Procedure, 
which  reads  as  follows:  "In  all  cases,  the 
judgment  may  be  enforced  or  carried  Into 
execution  after  the  lapse  of  Ave  years  from 
the  date  of  Its  entry,  by  leave  of  the  court 
upon  motion,  or  by  judgment  for  that  pur- 
pose, founded  upon  supplemental  pleadings; 
but  nothing  in  this  section  shall  be  constnied 
to  reTive  a  Judgment  for  the  recovery  of 
money  which  itfiall  have  been  barred  by  lim- 
itation at  the  time  of  the  pn<isflge  of  this 
act." 

This  section  was  enacted  in  its  present 
form,  so  as  to  make  it  applicable  to  Judg- 
ments for  the  recovery  of  money,  on  March 
0,  1895.  The  proviso  to  the  effect  that  it  was 
not  to  be  construed  to  revive  a  Judgment  for 
the  recovery  of  money  Is  Inapplicable  to  this 
case,  inasmuch  as  the  Judgment  herein  was 
rendered  after  tbe  enactment  of  the  section 
as  amended,  and  therefore  it  could  not  have 
been  barred  by  limitation  at  the  time  of  the 
passage  of  the  amended  section.  Moreover, 
at  the  time  this  execution  was  issued,  the 
Judgment  in  question  w.is  not  barred  by  the 
statute  of  limitations.  As  a  foundation  for 
a  cause  of  action  it  did  not  become  final  un- 
til six  months  from  the  date  of  its  entry.  In 
■flie  case  of  Feeney  v.  Hinckley,  134  Cal. 
470.  66  Pac.  580.  86  Am.  St.  Rep.  290,  It  was 
held  that  an  action  upon  a  judgment  Is  not 
barred  until  five  years  Imve  elapsed  from  the 
time  at  which  it  became  final.  Adding  to 
the  five  years  provided  In  the  statute  of 
limitations  the  six  months  in  which  an  ap- 
penl  may  be  taken,  and  which  must  elapse 
before  tbe  Judgment  becomes  fliinl,  it  will 
be  fwen  that  the  judgment  of  foreclosure 
would  not  be  barred  by  limitation  until  the 
period  of  five  years  and  six  months  after  Its 
entry.  This  j>erlod  had  not  expired  at  the 
time  the  execution  in  question  was  issued. 


The  principal  contention  of  the  appellant 
is  tliat  section  GSo,  In  so  far  as  it  may  be 
construed  to  permit  an  ordw  to  be  made  tor 
the  issuance  of  an  execution,  upon  motion 
without  notice  to  the  defendants,  Is  uncoa- 
stitutiona].  We  think  there  Is  no  merit  In 
this  contention.  The  legislature  has  the 
undoubted  power  to  provide  that  an  execu- 
tion may  issue  on  a  judgment  at  any  time 
after  its  entry  or  rendition.  It  may  make 
the  period  6  years,  20  years,  or  any  other 
definite  time,  or  it  may  make  the  right  to 
I  an  execution  unconditional  for  years,  and 
'  leave  it  optional  with  the  court  to  make  it 
J  upon  motion  for  an  indefinite  period  there- 
.  after.  The  latter  la  tbe  course  wlilch  has 
been  pursued  by  our  Legi^ture.  If  this  be 
within  the  legislative  power,  it  must  be 
equally  competent  for  it  to  declare  that  such 
motion  may  be  made  without  notice.  If  It 
could  have  fixed  tbe  time  at  20  years  In  tlie 
first  Instance,  or  left  It  without  limitation,  it 
is  certainly  no  greater  exercise  of  power  to 
make  the  right,  after  the  first  5  years,  de- 
pendent upon  tbe  permlssioa  or  ex  parte- 
I  order  of  the  court. 

!     There  Is  notlUng  in  the  terms  of  section 
t  085,  Code  Civ.  Proc.,  which  expressly  re- 
j  quires  the  service  upon  the  defendant  of  a 
[  notice  of  the  time  and  place  of  making  the 
I  motion  for  leave  to  issue  the  executiou.  Or- 
I  dinarlly,  process  of  any  kind  may  be  issued 
without  any  notice  to  the  opposite  party, 
and  the  general  rule  Is  that  notice  of  ap- 
plication therefor  need  be  given  only  where 
there  Is  some  statute  expressly  prescribing 
it.   Such  notice  is  not  necessary  to  consti- 
tute that  due  process  of  ]aw  wlilch  is  guar- 
antied by  tlie  Constitution  of  tbe  United 
j  States.   Tbe  due  process  of  law  there  guar- 
I  antled  is  obtained  by  the  service  of  sum- 
I  mous  on  the  defendants  or  their  subsequent 
:  appearance  in  the  action  before  Judgment, 
I  Perhaps  In  some  cases  circumstances  may 
■  appear  which  would  make  it  an  abuse  of 
'  discretion  to  make  such  an  order  without 
I  notice,  or  wliich  would  make  it  Imperative 
to  vacate  the  order  on  motion,  or  reverse  It 
,  on  appeal.    But  no   such   conditions  are 
sbown.    We  cannot  say  that  the  order  for 
tbe  execution  is  Invalid  for  want  of  ];wevioua 
notice  of  tbe  motion. 

It  is  claimed  that  the  court  abused  its  dis- 
cretion In  ordering  tbe  execution,  and  that 
the  motion  of  the  defendants  to  set  aside  the 
:  order  should  have  been  granted,  upon  the 
'  statement  made  In  tbe  affidavit  filed  by  the 
'  appcQlants  in  support  of  the  motion,  to  the 
I  effect  that  the  appellant,  Ida  C.  Bassford, 
I  was  a  surety  on  the  original  obligation,  and 
,  that  J.  M.  Bassford,  Sr.,  was  tbe  priucipal 
therein,  and  that  subsequent  to  the  entry 
of  the  deficiency  Judjrment  the  estate  of  J. 
M.  Bassford.  Sr.,  then  deceased,  was  relefis- 
ed  from  said  deficiency  Judgment  in  consid- 
eration of  tbe  sum  of  $400.    It  la  claimed 
that  this  operates  to  release  tbe  judgment  as 
against  the  sureties  also.    The  affldavit,. 


Digitized  by 


1040 


78  PACIFIC 


REPORTEB. 


(Cal. 


boweTer,  does  not  show  that  tbe  obligee  bad 
any  notice  whatever  of  the  alleged  fact  that 
J.  M.  Baaaford,  Sr.,  was  tbe  principal,  and 
Ida  C.  Bassford  a  surety,  on  the  note  upon 
wbicb  tbe  Judgment  Is  founded.  So  far  as 
appears,  as  to  the  obligee  the  note  was  a 
joint  obligation,  and  the  deficiency  judgment 
must  bear  tbe  same  character.  Under  tbe 
provisions  of  section  1M3  of  tbe  Civil  Code, 
a  release  of  one  of  two  or  more  Joint  debtors 
does  not  extinguish  the  obligations  of  any  of 
the  others.  Conceding,  but  not  deciding, 
that  in  any  case  where  a  Joint,  or  joint  and 
several,  obligation  is  reduced  to  Judgment, 
and  it  is  subsequently  made  to  appear  that 
one  of  tbe  Judgment  debtors  was  only  a 
surety  as  to  the  otlier  In  the  original  obliga- 
tion, a  release  of  the  principal  will  discharge 
the  obligation  as  to  the  surety,  we  arfe  sat- 
isfied that  the  principle  cannot  be  applied  in 
cases  where  It -is  not  shown  that  the  obligee 
was  aware  of  tbe  relations  l)etween  tbe 
debtors. 

Objection  Is  made  to  the  confirmation  of 
the  report  of  the  appraisers  and  to  tbe  sub- 
sequent proceedings,  on  tbe  ground  that,  It 
having  been  shown  that  one  of  the  apprais- 
ers first  appointed  was  not  present  In  the 
county,  another  appraiser  was  substituted  in 
his  place,  without  additional  notice  to  the 
defendants.  Tbe  court  was  authorized  to  ap- 
point the  appraisers,  in  the  first  instance, 
upon  tbe  proof  made  of  service  upon  the  de- 
fendants of  a  copy  of  the  petition  and  no- 
tice of  the  time  and  place  of  hearing,  as 
provided  In  sections  1248  and  1249  of  the 
Civil  Code.  The  absence  of  one  of  the  ap- 
praisers from  the  county  caused  a  vacancy 
In  tbe  board  of  appraisers.  We  think  the 
court  bad  authority  to  appoint  another  per- 
son without  further  notice.  Either  party 
would,  of  course,  bare  the  right  to  move  tbe 
court  to  vacate  such  appointment,  or  set 
aside  the  report  of  appraisers,  upon  a  ren- 
sonable  showing  that  such  appointee  was 
nnflt,'  Incompetent,  or  disqualified.  The  ap- 
pellant does  not  claim  that  he  was  in  any 
respect  rin  unfit  or  improper  person,  nor 
that  he  did  not  possess  the  qualifications  re- 
quired by  the  Code.  Upon  the  showing 
made,  therefore,  we  do  not  think  the  point 
has  substantial  merit. 

We  find  no  error  apparent  In  the  proceed- 
ings appealed  from.  The  orders  are  affirm- 
ed. 

We  concur:  BEATTY.  G.  J.:  ANGELLOT- 
TI,  J.;  VAN  DYKB.  J.;  McFARLAND.  J. 


3IAS0N  T.  LIEVRE.    (S.  F.  2.8D4.) 
(Supreme  Court  of  California.    Dec.  1,  1904.) 

SAIA  —  COBPOAATION  STOCK  — OmB  AND  AC- 
CEPTANCE—DBIJVEBT  OF  OXBIIFICATEa— BBT- 
OCATION— I.IABILITT  FOB  PUBCHASB  PBICE— 
STATUTE. 

1.  Under  dir.  Code,  11 1140,  providing  that  the 
title  to  personal  propertj*  sold  or  ezdiasKed 
pass  s  whenever  the  parties  agree  on  a  present 


transfer  and  the  thine  is  identified.  It  Is  not  es- 
sential to  a  valid  sale  of  corporate  stock  that 
the  stock  certificates  be  delivered  simultaneous- 
ly with  payment ;  and  where  there  was  an  offer 
to  bny  without  a  specific  requirement  that  tbe 
certificates  should  accompan;  the  acceptance, 
and  an  acceptance  was  had  with  draft  ior  the 
price,  but  unaccompanied  by  the  certificates,  the 
buyer  could  not  defeat  his  liability  for  the  price 
by  a  revocation  of  the  sale  prior  to  a  tender  of 
the  certificates,  which  was  made  within  a  rea- 
sonable time. 

Commissioners'  Decision,  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  John  Hunt,  Judge. 

Action  by  J.  W.  Mason  against  Isidore 
Iilevre.  From  a  judgment  for  plalntil^  de- 
fendant appeals.  Affirmed. 

M.  S.  Eisner  and  Relnstein  &  Eisnw,  for 
appellant.    Oliver  Ellswortli,  for  respondent 

CHIPMAN,  C.  Plaintiff  sues  to  xecover 
the  sum  of  f 1,040,  the  alleged  purchase  price 
of  500  shares  of  the  Olaa  Sugar  Company 
stock,  which  he  claims  to  have  sold  to  de- 
fendant. Tbe  cause  was  tried  by  tbe  court 
without  a  jury,  and  plaintiff  bad  the  Jadg- 
meut  Tbe  appeal  is  from  the  judgment  and 
from  the  order  denying  defendant's  motion 
for  a  new  trial. 

The  alleged  contract  of  sale  is  found  In 
certain  letters  passing  between  plaintiff  and 
defendant  which,  with  some  explanatory  cir- 
cnmstances  and  facts,  constitute  the  evidence 
hi  the  case.  Plaintiff  resided  at  HUo,  Ha- 
waiian Islands,  and  defendant  redded  at  San 
Francisco.  Both  were  merchants,  and  bad 
had  some  previous  dealings  In  sugar  stock 
on  an  occasion  when  plaintiff  was  in  San 
Francisco.  PlalnUff  testified  that  "the  par- 
ticular transaction  Involved  In  this  salt  was 
carried  on  altogether  through  correspond- 
ence." On  May  19,  1800,  plaintiff  wrote  de- 
fendant the  following  letter: 

"Hilo,  H.  I..  May  19,  1889. 

"Mr.  Isidore  Llevre,  215  Market  Street, 
San  Francisco,  Cal.  My  Dear  Sir: — I  have 
not  yet  had  time  to  write  you  fully  as  I  would 
llk^  and  to-day  being  mall-day,  you  can  read- 
ily understand  my  having  so  much  to  attend 
to  after  a  long  absence,  and  will  not  be  able 
to  write  you  about  anything  by  this  mail, 
except  tbe  Sugar  Company. 

"Before  this  stock  was  issued  In  Honolula 
on  last  Monday,  I  saw  It  selling  at  $1.00  pre- 
mium, which  was  50  per  cent,  on  tbe  amooat 
paid  In.  I  was  very  sorry  tiiat  I  could  not 
do  iKtter  by  you  than  I  did,  consequently  feel 
disposed  to  assist  you  in  any  way  that  I  can. 
On  my  arrival  at  Hilo,  I  found  that  the  sub- 
scribers here  had  not  paid  up  tbelr  assess- 
ments for  the  allotment  at  Hilo,  and  that  it 
has  been  sul»cribed  for  three  times  over,  but 
we  are  compelled  to  send  the  assessments 
down  by  this  steamer  at  the  latest,  and  al- 
ready I  find  that  some  of  the  subscriber^  are 
not  able  to  pay  up  for  as  much  as  they  sub- 
scribed for,  and  we  have  no  discretion  liut  1o 
have  them  pay  up  or  cut  off  their  subscrip- 
tion, 80  there  will  be  some  stock  left  unpaid 


Digitized  by 


Cal.) 


MASON  T. 


LIEVRB. 


1041 


for.   In  which  event,  although  It  Ib  at  a  pre- 

mfum,  under  the  circumstances  as  above  de- 
scribed, I  will  be  willing  to  let  you  have 
what  I  can  of  It  under  exactly  the  same  con- 
ditions as  I  toofc  it  over,  for  I  shall  pay  up 
the  assessment  of  ten  per  cent  and  the 
stamp  duty  myself  to-day  f<Mr  whatever  may 
be  left  over,  and  will  allot  you  some  of  it  if 
you  write  me  yon  desire  It.  The  only  addi- 
tional cost  to  you  will  be  anotber  four  cents 
per  share  additional  for  the  transfer.  In  oth- 
er words  you  will  pay  ten  per  cent  on  the  par 
value,  and  eight  cents  per  share  stamp  duty, 
which  Includes  the  stamp  duty  I  paid  and  the 
one  that  will  be  on  your  stock.  Let  me  bear 
from  yon  by  next  mall,  as  I  cannot  hold  It 
very  long  for  you,  as  there  are  many  people 
here  now  who  want  to  subscribe,  but  wbo 
have  not  their  names  on  the  list  and  they 
will  be  glad  enough  to  pay  even  a  premium 
on  tbe  stock. 

"ISigned]  J.  W.  Mason." 

The  par  value  of  the  stock  was  $20  per 
share.  Oo  May  31,  1899,  defendant  wrote 
plaintlfl  In  reply  as  follows: 

"San  Francisco,  May  31,  '99. 

"J.  W.  Mason,  Esq.,  Hllo,  H.  I.  Dear  Sir: 
— Confirming  my  letter  of  even  date,  I  am 
now  in  receipt  of  your  favor  of  the  19th  Inst., 
and  would  state  that  I  appreciate  your  kind- 
ness in  tbe  matter.  I  will  take  up  to  fire 
hundred  shares  of  the  assessable  stock  on 
tbe  basis  mentioned  by  you,  namely,  pay- 
ment of  ftrst  assessment  plus  eight  cents 
stamp  duty  per  share.  As  to  the  amount  of 
same,  yon  can  draw  on  me  at  one  day's  sight 
for  the  amount 

"Respectfully  yours,  Isidore  Llevre." 
.  Subsequently  plaintiff  received  a  letter 
fi'om  defendant  dated  June  13,  1899,  reading 
as  follows:  "I  confirm  my  previous  letter 
concerning  the  amount  of  assessable  stock  I 
am  willing  to  take,  namely,  five  hundred 
shares  (500.)  I  would  like  to  ask  you  to  kind- 
ly give  me  information  as  to  what  the  Olaa 
Sugar  Company  is  doing." 

On  June  21,  1899,  plaintiff  wrote  defendant 
In  reply  to  his  letter  of  May  31  as  follows: 

"June  21,  1899. 

"Mr.  Isidore  Lievre,  215  Market  Street 
San  Francisco,  Cal.  Dear  Sir: — I  have  your 
two  favors  of  the  Slst  ult,  which  seem  to 
h'ave  been  delayed  In  some  way,  and  note  tbe 
enclosed  copy  of  your  letters  to  Messrs.  Bish- 
op &  Co.  and  B.  F.  Dillingham. 

"I  note  that  you  will  take  up  to  five  hun- 
dred shares  of  assessable  stock  on  tbe  basis 
mentioned  In  my  letter  of  tbe  19tb  of  May, 
so  X  am  making  draft  on  you  ns  per  your  re- 
quest through  our  agents,  Messrs.  Alexander 
&  Baldwin,  at  one  day's  sight,  for  the  sum 
of  $1,040.00,  which  Is  the  first  assessment 
And  eight  cents  per  sliare  stamp  duty.  Write 
uie  how  you  want  the  stock  Issued,  and  I  will 
have  It  sent  to  you  by  the  company. 

"[SlKned]  J.  W.  Mason." 

No  other  letters  were  written  by  plaintiff 
In  reply  to  tbe  above  letters  of  defendant 
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It  takes  about  nine  or  ten  days,  as  testified, 
for  a  letter  to  go  from  San  Francisco  to  Hllo; 
delays  of  three  or  four  days  sometliueB  occur 
at  Honolulu. 

Plaintiff  testified  tliat  Immediately  upon  re- 
ceiving defendant's  lettw  of  May  Slst  (which 
was  about  June  13th)  be  set  aside  500  shares 
of  the  sugar  company  stock  for  defendant 
and  on  June  2l8t  drew  on  defendant  for  the 
amount  mentioned  in  the  correspondence. 
His  agents,  Alexander  &  Baldwin,  through 
whom  he  drew,  were  at  Hon<^ulo.  Tbe  draft 
was  presented  about  July  Sth,  and  payment 
refused,  but  for  what  reason  was  not  stated 
at  the  time  of  refusal,  so  far  as  appears. 
Plaintiff  testified:  "I  allotted  and  set  aside 
that  amount  of  stock  to  him.  I  had  a  certain 
amount  of  stock  that  I  had  subscribed  for 
as  Mason,  trustee,  for  the  benefit  of  my  San 
Francisco  friends,  and  Mr.  Llevpe  was  one 
of  them,  and  others  I  can  name,  to  whom  I 
wrote  Just  such  letters.  I  heard  from  Mr. 
Lievre  as  to  how  many  be  would  take,  and  I 
set  aside  that  amount  for  him.  I  awaited  a 
reply  from  blm  as  to  how  I  should  have  the 
stock  made  out.  That  Is  the  only  reason  I 
did  not  have  that  (referring  to  tbe  certificate 
of  stock)  sent  to  him,  attacbed  to  the  draft." 
Further  explaining  this  omission  to  send  the 
certificate  with  the  draft  he  testified  that  it 
was  "because  he  di^  not  tell  me  how  it  was 
to  be  allotted.  In  my  previous  transactions 
with  him  he  had  taken  stock  In  their  names" 
— presumably  other  persons.  At  the  time 
plaintiff  received  defendant's  letter  of  May 
Slst  he  held  over  4,000  shares,  some  In  his 
own  name  and  others  In  his  name  as  trustee. 
On  July  3,  1899,  defendant  wrote  plaintiff  as 
follows:  "I  hereby  revoke  my  offer  to  take 
five  hundred  shares  of  assessable  stock.  I 
have  this  day  written  to  my  agent  at  Hono- 
lulu, J.  C.  Cohen,  full  Instructions  as  to  same, 
and  If  you  go  to  Honolulu  you  can  Interview 
him,  and  he  will  fully  explain  the  matter  to 
you,  or  If  you  do  not  go  he  will  communicate 
with  you  direct  as  to  the  same." 

After  defendant  iiad  vprused  to  accept  the 
ftrst  draft  he  wrote  plaintiff  on  July  8th,  In 
which  be  stated  that  the  stock  was  for  a 
friend  wbo  would  have  taken  It  notwith- 
standing It  had  fallen  off  in  value,  if  It  had 
been  attached  to  the  draft;  "for,"  defendant 
wrote,  "I  would  have  been  in  a  position  to 
show  him  that  the  order  for  cancellation  did 
not  reach  in  time,  and  that  in  the  meantime 
tbe  stock  had  been  delivered,  and  he  would 
be  Iwund  to  pay  for  same." 

Tbe  court  found  on  sufficient  evidence  that 
defendant's  letter  of  July  3d  '"was  mailed 
and  received  by  plaintiff  subsequent  to  the 
writing,  mailing,  and  receipt  of  the  afore- 
said letters  of  May  19  and  May  31,  1809 
(plaintiff's  letter  and  defendant's  reply),  and 
subsequently  to  the  writing  and  mailing  of 
the  letter  of  June  21.  1899"  (plaintifTs  let- 
ter drawing  on  defendant).  After  receiving 
this  July  3d  letter  plaintiff  wrote  his  agento 
at  their  Honolulu  office,  July  20th,  sending 
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tlMu  ^MK)  ebares  of  tfie  sugar  oompeny  atook, 
■with  directions  to  have  It  relBsued  In  the 
name  of  defendant,  and  this  certificate  bear- 
ing the  date  July  25th,  accompanied  trj  a 
necond  draft  on  defendant  for  the  amomit 
first  drawn  for,  was  sent  forward  to  the 
San  Francisco  ottice  of  Alexander  &  Baldwin, 
and  there  is  evidence  that,  upon  its  being 
received,  tbe  draft,  with  the  certificate  at- 
tached, was  presented  to  defendant  and  ac- 
ceptance refused. 

Upon  these  facts,  some  of  which  are  spe- 
cifically found,  the  court,  as  conclusions  of 
law,  found  that  plaintiff's  letter  of  :May  19th 
was  an  offer  to  sell  500  shares  of  the  stock 
in  Question,  at  the  pri<%  stated  thra«in;  that 
defendant's  letter  of  May  31st  was  an  ac- 
c^tance  of  the  ott&r,  and  an  agreement  to 
buy  this  nomber  of  shares  at  said  price; 
that  by  plaiuttflTs  letter  of  June  Slat  he  only 
notified  defendant  that  he  (plaintifH  had 
made  a  draft  on  defendant  for  the  purctiase  j 
price:   "that  the  writing,  -mailiug,  and  re-  | 
celpt  of  the  said  letters  of  May  IQth,  May  ■ 
3l6t,  and  June  21st  constituted  a  written  ' 
executed  contract  of  sale  by  plaintiff  to  de-  ! 
fendent"  of  said  shares  for  the  sum  named;  ; 
and  "that  on  the  presentation  of  plaintiff's  ; 
said  draft  on  defendant,    *    •    *   and  the  i 
refusal  by  defendant  to  accept  the  said  draft, 
the  said  sum  of  ¥1,<M0  became  thereupon  ! 
due  and  owing  by  defendant  to  plaintiff"; 
and,  as  a  further  conclusion  of  law,  that 
plaintiff  is  entitled  to  Judgment  against  de- 
fendant for  the  sum  named,  with  Interest 
and  costs  of  suit 

Defendant  claims  that  plaintiff's  letter  of 
May  IDth  was  not  a  sufficient  <^er  to  sell  500 
or  any  other  number  of  shares  of  stock,  owing 
to  Its  Indefinitcness,  and  that  the  only  definite 
offer  In  the  entire  transaction  was  defend- 
ant's letter  of  May  31st,  which  could  be  and 
was  withdrawn  before  the  plaintiff  legally 
accepted  It.  By  legal  acceptance  defend- 
ant means  and  insists  that  there  must  hare 
been  delivery  of  the  shares  at  the  time  the 
tlrst  draft  was  presented  for  acceptance, 
and,  as  it  is  conceded  that  the  shares  were  i 
not  then  tendered,  he  had  a  right  to  refuse  ' 
acceptance.  Furthermore,  that  as  defendant 
-withdrew  bis  offer,  of  which  plaintiff  bad 
notice,  before  sending  his  second  draft,  ac- 
companied by  the  sliares,  the  transaction 
was  at  an  end,  and  he  rightly  refused  ac- 
ceptance of  the  shares. 

It  may  be  conceded  that  the  letter  of  May 
loth  alone  lacks  In  some  respects  the  ele- 
rooDt  of  distinctness  and  certainty  essential 
to  a  complete  offer  to  sell.  But  whatever 
of  uncertainty  there  may  be  on  the  face  of 
this  letter  as  to  the  comiJflDy  referred  to  or 
as  to  the  number  of  shares  offered,  its  mean- 
ing was  well  understood  by  defendant,  as 
shown  by  his  letter  of  May  Slst,  in  which  he 
delliiltely  offered  to  take  500  shares,  and  by 
plaintiff's  letter  of  June  Zlst  in  reply.  By 
these  several  letters  tbe  minds  of  the  par- 
Uea  were  brought  into  perfect  agreement 


It  Is  DottceaUe,  and  defendant  comments 
on  the  fact,  that  the  name  of  the  compimj- 
Is  not  mentioned  in  the  May  19th  letter. 
Tills  is  true  of  defendant's  letter  of  May 
Slst,  and  also  plaintiff's  letter  of  June  Sift- 
but  defendant  does  not  deny,  nor  can  it  be 
doubted,  that  both  parties  luiew  what  stoi-k 
was  referred  to,  for  in  defendant's  letter 
confirming  his  letter  of  May  Slst  he  asks  for 
"information  as  to  what  Olaa  Sugar  Com- 
pany Is  dol:^." 

It  teems  to  us  too  obvious  to  call  for  diii- 
eussion  that  when  defendant  made  his  oSer 
to  take  500  shares  in  response  to  plaintiff's 
-letter,  also  authorizing  plaintiff  to  draw  on 
him  for  tbe  money,  and  plabiTlff  thereuiton 
advised  defendant  that  he  had  drawn  on  him 
as  requested  by  defendant,  an  executed  writ- 
ten, contract  resulted  from  the  corre^ond- 
ence.  If  the  parties  bad  been  strangers  to 
each  other  defendant  might  with  greater  rea- 
son claim  that  -the  stock  should  have  accom- 
panied tbe  draft,  and  might  also  have  as^- 
sumed  that  the  shares  would. come  with  tbe 
dmft  On  the  other  hand,  as  friends,  be- 
tween whom  at  least  one  similar  deal  had 
occurred,  as  well  as  some  others,  plaintiff 
might  well  have  assumed  that  defendant  did 
not  expect  the  stock  to  be  sent  with  the  draft, 
especially  as  defendant  did  not  request  it  to 
be  so  sent.  There  must  have  been  some  un- 
derstanding outside  the  letters  or  defendant 
would  not  have  known  to  what  plaintiff  rp- 
fen-ed  in  bis  letter  of  May  19th;  and  tbbi 
would  seem  quite  probable  from  tbe  fact 
that  plaintiff  in  writing  defendant  desired 
to  know  how  he  wanted  the  stock  Issued. 
Plaintiff  bad  paid  for  the  stock  Just  what  be 
was  getting  for  it,  although  it  was  then 
worth  a  premium.  There  was  no  profit  to 
blm  in  the  transaction,  but  it  was  rather  a 
matter  of  accommodation  to  defendant.  We 
do  not  think  that  plaintiff  failed  to  send  the 
stock  because  he  Intended  to  reserve,  as  de- 
fendant urges,  the  Jus  disponendi.  or  that 
tbe  transaction  had  that  effect  In  our  opin- 
ion, plaintiff's  letter  of  June  21st  was  such 
a  closing  of  the  sale  as  to  have  given  de- 
fendant a  right  of  action  for  the  stock.  In- 
deed, as  we  understand  defendant's  position, 
he  does  not  rely  on  bis  retraction  of  July 
3d  BO  much  as  on  the  fact  that  the  stock 
should,  in  any  event,  have  been  tendered 
with  the  presentation  of  the  draft.  Undoubt- 
edly this  would  be  true  if  defendant  had  so 
directed,  for  it  would  then  have  be^  one 
of  the  express  ppovlalons  of  the  contract. 
But  he  did  not  so  direct,  and  the  question 
arises  whether  it  was  necessary  to  a  com- 
pleted sale.  Apart  from  the  consideration 
that,  in  view  of  all  the  facts,  plaintiff  was 
not' required  to  send  the  stock  with  his  draft 
as  might  under  some  circumstances  have 
been  the  case,  we  do  not  think  dellver>'  of 
the  shares  was  essential  to  the  completed 
sale.  TUb  was  not  the  ordinary  sale  of 
goods  for  cash  or  "cash  on  delivery,"  in 
which  payment  of  the  purchase  price  and  the 
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delivery  of  the  goofls  are  conditions  prece- 
deat  to  vesting  title,- nor  does  It  come  "with- 
in the  class  of  cases  known  as  a  "trade  offer," 
and  may  readily  be  distinguished  from  Kil- 
mer T.  rails,  138  Oal.  134,  70  Pac.  1080,  cited 
by  defendant.  Buch  is  the  rale  generally  as 
to  exectrtory  contracts,  hut  there  -was  here 
no  condition  that  the  price  should  be  paid 
before  delivery;  on  the  contrary,  plaintiff 
set  aside  the  stock  to  defendant's  use  on 
receipt  of  his  letter  and  drew  on  him  pre- 
cisely as  directed.  It  was  then  too  late  for 
either  party  to  retract;  the  sale  was  com- 
plete aud  the  contract  executed.  The  In- 
tention to  sell  and  the  intention  to  boy 
are  both  clear  and  nnmistakable  from  the 
written  expressions  of  the  parties,  and  what- 
ever significance  might  attach  to  the  acts 
of  payment  and  delivery  would  be  in  the 
nature  of  evidence,  and  not  as  of  the  es- 
sence of  the  contract.  But  If  there  remained 
some  doubt  on  the  question  of  Intent  from 
evidence  conflicting  In  Its  nature,  whltth 
we  do  not  think  there  was,  the  finding  of 
the  court  must  stand.  Even  where  there 
has  been  a  manifestation  of  Intention,  Mr. 
Benjamin  states  the  rule  to  be  that  "the  pre- 
sumption of  law  Is  that  the  contract  Is  an 
iictual  sale.  If  the  specific  thing  Is  agreed 
on,  and  It  Is  ready  for  Immediate  delivery." 
Benjamin  on  Sales  (Tth  Ed.)  f  311.  Where 
the  geods'  have  not  been  specified,  or  If,  when 
specified,  something  remains  to  be  done  to 
them  by  the  vendor,  either  to  put  ttiem  into 
deliverable  shape  or  to  ascertain  the  price, 
the  contract  Is  executory.  In  this  latter 
case  It  Is  presumed  that  the  parties  Intend- 
ed to  make  the  transfer  dependent  upon  the 
performance  of  the  thing  yet  to  be  done,  as 
a  condition  precedent.  Id.  But  ft  Is  added 
that  "of  course  these  presumptions  yield  to 
proof  of  a  contrary  Intent"  Id.  Here  there 
was  nothing  remaining  to  be  done  by  the 
vendor.  He  had  shores  in  his  own  name 
and  as  trustee  which  could  have  been  deliv- 
ered. The  thing  remaining  to  be  done  was 
for  the  defendant  to  designate  how  he  want- 
ed the  shares  Issued.  The  eases  In  which 
the  contracts  were  held  to  be  Incomplete 
because  something  remained  to  be  done  by 
the  seller  before  delivery  could  be  made  ae- 
cordlng  to  the  contract  "are  those  where 
that  which  remains  to  be  done  Is  something 
In  order  to  the  ascertainment  of  the  price, 
or  to  the  identification  of  the  property  sold, 
or  where  the  contract  Is  executory,  as  where 
the  article  sold  has  yet  to  be  manufactured, 
such  a  contrnct  being  more  strictly  an  agree- 
ment to  sell  than  a  contract  of  sale."  Tyson 
V.  Wells,  2  Cal.  122. 

It  was  said  in  Hatch  v.  Oil  Co.,  100  U.  S. 
124,  25  L.  Ed.  551:  "Standard  authorities 
also  show  that  where  there  is  no  manifesta- 
tion of  Intention,  except  rthat  arises  from  the 
term.s  of  the  sale,  the  presumption  Is,  If  the 
thing  to  be  sold  Is  specified  and  It  Is  renily 
for  the  Immediate  delivery,  that  the  contrtict 
Is  an  actual  Bile,  unless  there  Is  something 


in  the  subject-matter  or  attendant  circum- 
stances to  Indicate  a  different  Istoition." 

Mr.  Cook  states  the  law  thus:  "Generally 
a  sale  of  stock  Is  attended  with  an  imme- 
diate delivery  of  the  certificate  therefm-,  or- 
it  is  agreed  that  the  certificate  shall  be  deliv- 
ered at  some  specified  time  in  the  fiitiu-e. 
If,  however,  the  vendor  offers  to  sell  his 
stock  and  the  vendee  accepts  the  offer,  the 
contract  Is  complete,  and  binds  both  par- 
ties, although  nothing  has  been  said  as  to 
the  time  when  the  certificate  of  stock  sliall 
be  delivered.  The  law  implies  that  the  con- 
tract will  be  performed  by  a  delivery  of  the 
certificates  Immediately  or  wlthhi  a  reasonn- 
ble  time,  and  either  party  may  Insist  npon 
carrying  out  Hie  contract."  Cook  on  Stock, 
etc.,  f  834. 

The  office  of  the  sugar  company  was  Hono- 
lulu, and  had  plaintiff  sent  defendant  the 
shares  with  the  draft  it  would  have  been 
necessary  for  defendant  to  return  them  to 
Honolulu  for  reissue  in  his  name  If  he  had 
desired  them  to  so  Imne.  The  Tole  of  onr 
Code  is  that  "the  title  to  pM*sona!  property 
sold  or  excbangaU  passes  to  the  buyer  ^en- 
ever  the  parties  agree  upon  a  present  trans- 
fer, and  the  thing  te  identified,  wtiether  It  Is 
separated  from  other  things  or  cot"  Olv. 
Oode,  I  1140.  If  title  passes  In  such  a  case, 
It  cannot  be  that  deHvery  of  the  thing;  sim- 
ultaneously with  payment  is  necessarily  of 
the  essence  of  the  transfer,  ^ee  the  subject 
discussed  somewhat  In  Lesslng  v.  James,  107 
Cal.  348,  40  Pac.  534, 

It  is  contended  that  the  findings  are  not 
responsive  to  the  issues;  that  there  is  a 
failure  to  find  on  material  Issues;  and  that 
the  ultimate  facts  pleaded  In  the  complaint 
do  not  necessarily  follow  from  the  probative 
facts  found.  After  what  has  been  said  as 
to  the  tranaaction  and  the  liability  under 
what  is  undlspntedly  the  contract  between 
the  pnrties,  we  do  not  deem  It  necessarj-  to 
examine  at  length  the  objections  to  the  char- 
acter of  the  findings  or  aa  to  whether  they 
conform  to  the  Issues.  They  are  findings  in 
part  of  probative  facts  and  in  part  ultimate 
facta,  and  the  conclusions  of  law  are  lu  i)art 
more  flndiogs  of  ultimate  facts  than  conclu- 
sions of  law.  We  may  look  to  all  these  to 
determine  whether  they  are  supported  by 
sufficient  evidence  and  are  sufficiently  re- 
sponsive to  the  Issues  made  by  the  plpadlnga 
and  support  the  judgment 

We  have  examined  appellant's  points  on 
the  objections  raised,  and  Ills  argument  in 
support  thereof  and  respondent's  reply  there- 
to, and  we  find  no  prejudicial  error  in  re- 
spect of  any  of  the  objections  made. 

It  Is  advised  that  the  judgmKit  and  order 
be  affirmed. 

We  concur:   GRAY,  O.;  COOPER.  0. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed: 
VAN  dyke;  J.;  A>'GBW^TTI.  J.;  SHAW,. 
J. 
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ERBDO  T.  PHELPS  et  al.    (S.  P.  2,899.) 

(Supreme  Court  of  California.    Dec.  2,  1904.) 

INJUNCTION — QBOUNDS— TDREIATENBD  TBES- 
PABS— JUDGMBNIV-CONFOBHITT  TO 
PLBADINOS. 

1.  An  injunction  will  not  issae  primarily  to 
prevent  a  threatened  ouiter  of  one  in  the  pos- 
session of  real  estate,  or  to  prevent  a  tbrestened 
destruction  of  his  furniture. 

2.  Where  a  complaint  alleged  that  plaintiff 
was  in  the  peaceful  possession  of  premises,  and 
that  defenoants  threatened  to  oust  plaintiff 
therefrom  and  to  destroy  and  remove  pfalDtiff'B 
furniture,  and  prayed  for  an  injanction,  a  find- 
ing that  defendants  locked  the  door  leading  to 
plaintiff's  premises,  and  refused  to  i)ermit  him 
to  enter  them,  and  a  Judgment  enjoining  defend- 
ants from  intcorferiiw  with  plaintiff's  occupancy 
of  the  premiaes,  and  ordering  plaintiff  to  pay 
defendants  certain  rent,  which  was  not  daimed 
by  defendants  in  their  pleadings,  w«e  oatside 
of  the  issues  made  by  the  convlaiat,  and  could 
not  be  sustained. 

CommlBBloner'fl  Dedston.  Departmoit  1. 
Appeal  fnnn  SiqnrlOT  Court,  City  and  Coim- 
tj  of  Ban  Francisco;  TlitHnas  F.  Grabain, 
Judge. 

Acti<ni  by  H.  F,  Kredo  against  O.  B. 
Phelps  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

D.  B.  Alexander  and  E,  Myron  Wolfe,  for 
appellants.  P.  B.  Nagle  and  Nagle  &  Nagle, 
for  respondent 

COOPER,  O.  Appeal  from  Judgment  In 
favor  of  plaintiff.  Appellants  contend  that 
the  complaint  does  not  state  facta  sufficient 
to  constitute  a  cause  of  action,  and  that 
the  findings  are  outside  of  the  issues  stated 
in  the  pleadings.  Both  contentious  will  have 
to  be  sustained. 

The  substance  of  the  complaint  Is  that  at 
all  times  therein  named  the  plaintiff  "was  In 
the  quiet  and  peaceable  enjoyment  of  a  cer- 
tain two  rooms  in  a  certain  house  linown  and 
designated  as  No.  937  Post  street,  In  the 
city  and  county  of  San  Francisco";  "that 
while  plaintiff  was  in  the  possession  of  said 
rooms  tiie  said  defendants  wrongfully  and 
unlawfully  threatened,  and  do  now  .threaten, 
to  oust  plaintiff  therefrom" ;  "that  plaintiff 
is  Informed  and  believes,  and  therefore  al- 
leges, that  the  said  defendants  threatened 
to  prevent  the  Said  plaintiff  from  entering 
said  premises  by  locking  the  doors  of  said 
house,  and  by  barricading  the  same,  so  that 
■It  win  be  impossible  for  the  said  plaintiff  to 
enter  said  rooms,  and  to  unlawfully  and 
wrongfully  use  force  and  violence  against 
the  said  plaintiff  If  be  shall  attempt  to  enter 
said  premises;  and  plaintiff  further  all^s 
upon  his  Information  and  belief,  that  the  said 
defendants  threatened  to  cause  his  said  fur- 
niture to  be  unlawfully  and  wrongfully  de- 
stroyed and  removed  from  said  premises, 
and  otlierwlse  injure  said  plaintiff  and  his 
said  property,  In  violation  of  said  lease  and 
the  toms  thereof;   that  plaintiff  believes 


f  L  See  InJunetlOD,  vol.  n,  CenL  Dig.  1  10. 


that  said  defendants  will  conunlt  said  acts 
hereinbefore  s^et  forth  unless  tiu?  are  re- 
strained     this  conrt** 

The  complaint  concluto  with  a  praya-  tor 
an  Injunction  restraining  the  threatoied  acts- 
and  restraining  the  deffflidants  "from  Inter- 
ftting  with  tiie  plaintiff  in  the  quiet  and 
peaceable  enjoyment  of  said  premises."  It 
Is  evident  that  Qie  object  of  the  complaint 
la  to  enjoin  the  threatened  ou8t«  of  plalntUC 
from  his  rooms,  and  the  threatened  destruc- 
tion of  bis  furniture.  It  Is  allied  that  de- 
fmdants  threatened  to  oust  plaintiff  from 
the  said  roonii^  and  to  cause  his  furniture 
to  be  destroyed  and  removed  from  the  said 
premises.  It  Is  not  even  alleged  that  defend- 
ants wlU,  unless  restrained  by  the  court,  com- 
mit the  threatened  acta,  but  It  is  all^^ed  that 
plidnttff  believes  "that  defendants  will  ctan- 
mlt  said  acts."  If  we  regard  the  "two  cer- 
tain rooms"  as  being  real  estate,  and  suffl- 
cloitly  described,  yet  it  Is  allied  that  plain- 
tiff Is  In  the  quiet  and  peaceable  possessl<m 
of  them.  Courts  will  not  Issue  an  injunction 
to  prevent  a  threatened  ouster  of  one  in  the 
possession  of  real  estate  when  that  Is  the 
main  queaUon  befi»e  the  court  If  tlie  party 
should  be  ousted,  he  would  have  his  remedy 
at  law,  bat  the  aid  of  a  court  of  equity  can- 
not be  Invoked  to  prevent  a  mere  threatowd 
ouster.  If  such  wne  the  ral^  the  time  of 
the  courts  would  be  tak«i  up  in  the  Investi- 
gation of  Imaginary  wrongs  and  idle  threats. 
And  so  ot  the  threatened  destruction  of 
plaintilf  B  furniture.  We  know  of  no  case 
in  which  tbe  court  has  enjoined  the  threaten- 
ed Injury  or  removal  of  ordinary  personal 
property  simply  upon  allegation  or  proof  of 
a  mere  threat  to  Injure  or  remove  It  There 
are  esses  of  continued  trespass,  or  of  tres- 
passes of  such  a  nature  that  tb^  will  ripni 
Into  an  easemoit,  or  of  threatened  destruc- 
tion of  property  (kC  peculiar  value,  and  -other 
cases  where  the  facto  abow  that  the  threat- 
ened  injury  will  be  irreparable,  to  wfalc^ 
courto  will  grant  Injunctions,  but  not  in  s 
case  of  tlie  threatened  destruction  of  fumi* 
ture  If  an  Injunction  oould  be  granted  la 
this  case,  there  Is  no  reason  why  it  should 
not  be  granted  In  case  of  every  threatrawd 
trespass  ^tber  to  person  or  property.  We 
see  no  reason  to  depart  from  tbe  old  and 
well-established  rule  that  an  injunction  will 
not  He  to  prevent  a  threatened  trespass. 

In  tbe  flndlnga  there  Is  much  Immaterial 
matter  as  to  the  plalntllTs  lease  of  the 
rooms,  the  tender  of  rent  by  him,  and  othor 
matters;  but  It  Is  found  that  defoidants  lock- 
ed the  front  door  leading  to  plaintiff's  room, 
and,  "with  great  force,  refused  to  permit 
platotlfl  to  enter  said  premises."  Tbe  court 
gave  judgment  that  platotlff  Is  entitled  to 
be  restored  to  the  possession  of  the  said 
premisies,  and  that  defendants  be  "enjoined 
from  to  any  way  toterfwing  with  the/  said 
plaintiff  to  the  occupancy  of  the  said  /prau- 
ises,"  and  that  "plaintiff  should  pay  ftefend- 
anta  flO  ftff  the  vaA  of  said  j^vmlsecl'*  The 
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conrt  thns.  In  effect,  fonnd  tbat  plaintiff  had 
been  ousted  from  the  possession  of  the  prem- 
ises, and  that  he  be  restored  to  the  posses- 
sion; and  this  In  face  of  the  complaint,  ah 
leglug  that  he  was  in  the  quiet  and  peaceable 
possession,  and  the  absence  of  any  demand  in 
the  complaint  for  possession.  And  the  $10 
rent  is  ordered  to  be  paid  by  plaintiff  to  de- 
fendants in  the  absence  of  any  cross-demand 
or  claim  as  to  any  rent  due.  Courts  have 
been  very  liberal  in  sustaining  the  findings 
of  the  trial  court  upon  issues  that  were  at- 
tempted to  be  made  by  the  pleadings,  and 
treated  as  so  made  during  the  trial,  where 
they  were  of  such  a  nature  as  to  show  some 
legitimate  relation  to  the  nature  of  the  ac- 
tion as  set  forth  In  the  pleadings.  But  they 
have  not  adopted  a  rule  that  would.  In  ef- 
fect, do  away  with  all  pleadings.  They  have 
not  held  that  a  plaintiff  could  recover  upon 
a  different  cause  of  action  developed  on  the 
trial  by  the  evidence,  with  no  amendment 
of  the  pleadings.  They  have  not  held  that 
a  plaintiff  could  recover  possession  of  real 
estate  upon  a  complaint  which  alleged  that 
he  was  in  possession,  and  failed  to  allege  any 
ouster.  The  rule  Is  that  the  plaintiff  must 
recover,  If  at  all,  upon  the  cause  of  action  set 
out  In  the  complaint,  and  not  upon  some  oth- 
er which  may  be  developed  by  the  proofs. 
Schlnner  v.  Orexler,  134  CaL  184,  86  P»a 
180.  and  cases  cited  tlierein. 
The  Judgment  should  be  reveraed. 

We  concur:    HARRISON.  C;   OR  AT,  a 

Fot  the  reasons  given  in  the  foregoing  opln- 
Icfn.  the  judgment  appealed  from  is  reversed: 
ANGELLOTTI,  J.;  SHAW,  J.;  VANDYKE. 
J, 


HARLOW  et  ux.  v.  STANDARD  IMP.  OO. 

(S.  F.  3,104.) 
(Supreme  Oonrt  of  Oallfomia.   Nov.  28.  1904.) 
ACTION  BT  IIU8BAN0  AND  wm— JOIKT  OWN- 

EBSuiF— niOLiaENCB— snmcncRCT 
or  iviDin<B. 

1.  As  a  husband  and  wife  may  hold  property 
as  j<^t  tenants,  tenants  in  comm<m.  or  as  com- 
munity property  (Civ.  Code,  S  161),  In  an  action 

husband  and  wife  for  injaries  to  their  house, 
evidence  that  plaintiffs  had  the  bouse  built  for 
tbem,  and  that  they  occupied  it,  is  sufficient  evi- 
dence of  their  joint  ownership  to  sustain  the 
action. 

2.  E]vldence  that  defendant's  steam  roller,  nsed 
on  the  street  in  front  of  plaintiffs'  residence, 
was  run  over  their  fence  and  lawn  and  against 
their  house.  Is  sufficient  to  sustain  a  finding  by 
the  jury  that  the  injury  was  occasioned  by  the 
neftligeace  of  defendant. 

Commissioners'  Declsloa  Department  1. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty; S.  P.  Hall,  Judge. 

Action  by  Lloyd  O.  Harlow  and  wife 
against  the  Standard  Improvement  Company. 
From  a  judgment  for  plaintiffs,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 


D.  H.  Whittemore,  for  appellant.  W.  H. 
O'Briei^  and  Chapman  &  Cliff,  for  respond- 
cntB. 

HARRISON,  0.  The  plaintiffs  seek  by 
this  action  to  recover  from  the  defendant 
damages  sustained  by  them  through  Its  negU- 
genoe.  It  Is  alleged  in  the  complaint  that  on 
August  13,  1900,  the  defendant  was  engaged 
in  doing  certain  street  work  on  Kennedy 
street,  in  the  city  of  Oakland,  in  front  of  the 
residence  of  the  plaintiffs,  making  use  there- 
for of  a  steam  roller,  and  that  while  so  en- 
gaged the  roller,  by  reason  of  the  negligence 
and  carelessness  of  the  persons  managing 
the  same,  ran  against  the  building  of  the 
plaintiffs  and  injured  It,  and  the  fences,  side- 
walk, shrubbery,  and  lawns  surrounding  it, 
to  their  damage  In  the  sum  of  $2,000.  The 
cause  was  tried  by  a  jury,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiffs  for  $1,000, 
From  the  judgment  entered  thereon,  and 
from  an  order  denying  a  new  trial,  the  de- 
fendant has  appealed. 

At  the  close  of  the  plaintiffs'  case  the  de- 
fendant moved  for  a  nonsuit  upon  the  ground 
that  they  had  failed  to  establish  a  joint  own- 
ership of  the  premises.  The  motion  was  de- 
nied, and  this  ruling  Is  now  assigned  by  the 
appellant  as  error.  It  is  alleged  In  the  com- 
plaint that  at  the  time  of  the  occurrence  the 
plaintiffs  were,  and  still  are,  husband  and 
wife,  and  the  owners  of  and  possessed  of  the 
building  and  lot  upon  which  It  stood,  and  this 
'  allegation  was  denied  In  the  answer.  There 
was  no  evidence  as  to  the  record  title  of  the 
property,  or  that  it  had  ever  been  conveyed 
to  the  plaintiffs,  or  either  of  them;  but  there 
was  testimony  that  the  house  was  built  by 
them,  and  that  they  had  occupied  It  for  about 
ip  years.  The  testimony  of  Mrs.  Harlow 
that  she  and  her  husband  had  the  house  built 
was  sutllclent  evidence  of  their  joint  owner- 
ship to  justify  the  ruling  of  the  court.  Un- 
der section  161,  Civ.  Code,  the  husband  and 
wife  may  hold  property  as  joint  tenants,  ten- 
ants In  common,  or  as  community  property; 
and.  In  the  absence  of  any  evidence  of  the 
source  of  the  moneys  with  which  the  house 
was  buUt,  or  of  the  manner  to  which  the 
proper^  was  acquired,  there  is  no  presimip- 
tlon  that  it  was  community  property,  or  the 
separate  property  of  either  spouse,  rather 
than  that  it  was  held  by  them  in  joint  tenan- 
cy or  as  tenants  in  common.  See  Wagoner 
i  T.  Sllva,  130  Cal.  559,  73  Pac.  433.  Under 
section  384,  Code  Civ.  Proc,  plaintiffs,  as  co- 
tenants  or  tenants  in  common,  are  entitled  to 
maintain  the  action. 

The  manner  in  wbJch  it  appeared  that  the 
Injury  was  caused  sufficiently  sustains  the 
finding  of  the  Jury  that  It  was  through  the 
negliRenee  of  the  defendant.  Judgon  v.  Giant 
Powder  Co.,  107  Cal.  549,  40  Pac.  1020,  29 
L.  It.  A.  718,  48  Am.  St.  Rep.  140.  The  case 
is  one  in  which  the  maxim  res  ipsa  loquitur 
Is  peculiarly  applicable. 

The  ofter  on  the  purt  of  the  defendant  to 
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show  that  4S  hours  after  the  iojary  it  offered 
to  pat  the  buUding  back  In  as  good  conditioo 
as  ft  was  before,  or  to  defray  the  expene« 
thereof,  was  properly  refused.  The  only  la- 
snes  presented  t<xc  trial  by  Its  answer  were 
the  plaintiffs'  ownership  of  the  property,  the 
negligence  of  the  defendant  in  causing  the 
injury,  and  the  amouut  of  damage  done  to  the 
property.  The  trial  was  chiefly  occupied 
with  the  latter  Issue,  upon  which  a  large 
amount  of  tesliiuony  was  given  by  each  of 
tbe  parties  to  the  action,  and  the  amount  of 
the  damage  was  determined  by  the  verdict 
of  the  Jury.  The  amount  of  tbe  damage  sus- 
tained by  tbe  property  was  the  same,  irre- 
spective of  the  person  by  whom  the  repairs 
should  be  made:  nnd  Ihore  is  no  avermpnt  in 
the  answer,  nor  did  the  defendant  offer  to 
show  at  the  trial,  nor  does  it  now  claim,  that 
the  repairs  could  have  been  made  by  it  at 
any  less  cost  than  if  made  by  tbe  plaintiffs, 
or  by  whomsoever  they  might  employ.  The 
1-ule  which  obtains  In  an  action  for  damages 
arising  out  of  the  breach  of  a  contract,  that 
it  is  the  duty  of -the  injured  party,  if  within 
his  power,  to  protect  himself  against  any 
increase  of  damage  that  may  accrue  after  the 
breach,  has  no  application  under  the  facts  of 
the  present  case.  Here  tbe  damage  was 
complete  at  the  time  of  the  injury,  and  be- 
fore the  offer  of  defendant,  and,  in  the  ab- 
sence of  any  showing  to  the  contrary,  the 
cost  of  tbe  repairs  would  t>e  the  same  wheth- 
er made  by  the  defendant  or  the  plaintiffs. 
If  for  any  reason  the  cost  wonld  hare  been 
less  to  the  defendant,  that  was  a  matter  for 
special  defense,  which  should  have  been 
pleaded,  as  well  as  made  known  to  the  plain- 
tiffs at  the  time  of  the  offer.  The  jury  were, 
moreover,  instructed  that,  If  it  was  shown 
that  the  plaintiffs  could  have  prevented  any 
part  of  the  loss  by  prompt  repairs,  they  were 
bound  to  do  so. 

Tbe  Injury  to  the  house  was  committed 
August  13th.  Mrs.  Harlow  testified  that  they 
did  not  remove  from  the  house  until  Septem- 
ber 2l8t.  The  present  action  was  commenced 
September  20th,  and  the  court  instructed  the 
jury  that  the  plaintiffs  could  only  recover  the 
actual  damage  suffered  by  them  prior  to  the 
rime  that  the  action  was  commenced.  This 
was,  ill  effect,  an  instruction  that  they  were 
jK>t  entitled  to  recover  for  any  daoiage  sus- 
tained by  reason  of  being  compelled  to  seek 
a  new  residence.  Under  these  instructions, 
it  is  not  to  be  assumed  that  the  Jury  included 
In  tlicir  verdict  any  damage  sustained  by  rea- 
son of  any  delay  in  repairing  the  house. 

It  ciinnot  be  held  that  the  verdict  was  ex* 
cespive  or  unsustained  by  the  evidence.  It 
was  shown  that  the  cement  walk  had  been 
broiion  up.  the  fence  in  front  of  the  house 
demolished,  the  lawn  and  shrubbery  destroy- 
ed, and  the  house  itself  struck  by  the  roller 
with  such  force  that  It  was  displaced  from 
its  position  upon  its  foundations,  and  per- 
manently Injured.  Testimony  was  given  by 
yeveral  experts  that  the  amount  of  damage 
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was  greater  than  that  awarded  by  tbe  jory, 
and,  although  it  was  shown  on  the  part  of 
the  defendant  that  a  portion  of  this  damage 
could  be  repaired  for  less  than  the  amount 
of  the  verdict,  the  jury  were  at  liberty  to  con- 
sider— what  is  apparent  to  any  one — tliat  the 
permanent  Injury  to  the  building  by  dis- 
placing it  from  its  foundations,  breaking  Its 
chimneys,  and  destroying  the  plastering-  is  a 
greater  damage  than  the  mere  cost  of  patch- 
ing it  up  so  as  to  make  it  serviceable. 

The  Judgment  and  order  denying  a  new 
trial  aboald  be  affirmed. 

We  concur:  6BAT,  C;  COOPER,  O. 

For  the  reasons  given  In  the  foresoing 
I  opinion,  the  judgment  and  order  deaying  a 
new  trial  are  affirmed:   VAN  DTK^  J.;  AN- 
GELIX)TTI,-J.;  SHAW,  J. 


JONES  V.  WALDEN.    (S.  F.' 3,910.)* 
(Supreme  Court  of  California.    Dec.  1,  1901.> 

A.  CTION  AOAINST  ADMINISTaA.TOB — L,IUITAT103I 
— STATUTE — CONSTRUCTION  —  DECEnENT'S  ES- 
TATE—KEJECTION  OF  CLAIlf  IN  PAST— EFFECT. 

1.  The  allowance  of  a  claim  against  a  dece- 
dent's estate  for  less  than  the  full  amount  there- 
of is  a  rejection  of  the  rest  of  the  claim. 

2.  Under  Code  Civ.  Proc.  S  1498,  providing 
that  when  a  claim  is  rejected  either  bj  an  ex- 
ecutor or  administrator  or  a  jndge  of  the  su- 
perior court  the  holder  must  sue  within  three 

{  months  from  the  rejection  if  it  be  then  due.  or 
within  two  months  after  it  becomes  due,  the  lim- 
itation begins  to  run  from  the  date  of  rejection 
by  an  administrator. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
M.  C.  Sloss,  Judge. 

Action  by  Thomas  G.  Jones  against  J.  B. 
Walden,  administrator  of  the  estate  of  James 

B.  Chase,  deceased.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Abe.  Huef  and  Fatoius  F.  Finch,  for  appel- 
lant.  Frisble  &  Whiter  for  le^udent. 

McFARLAND,-  X  TblB  l8  an  action  against 
the  administrator  of  tiie  estate  of  JHmes  B. 
Chase,  deoeased,  to  recover  $12,180.75  al- 
leged to  hare  been  owing  from  said  Cbase 
art  the  time  of  his  death  to  plaintiff  upon  an 
open,  muttiai,  and  current  aceonnt.  Judg- 
ment went  for  defendant,  and  plaintiff  ai>- 
peals  from  ttw  Judgment  and  from  an  wder 
denying  bis  motlMi  for  a  new  trial. 

The  court  below  held  Uiat  aKJellant^a  al- 
leged cause  of  action  was  barred  by  section 
14i)8  of  the  Code  of  CItU  Procedare^  and  we 
do  not  see  how  tills  coaclualoa  can  be  suc- 
cessfully assailed.  Xhat  section  la  aa  fol- 
lows: "When  a  claim  is  rejected  eltiier  by 
the  executor  or  adminlstratiN:,  or  a  judge  of 
the  svverlor  court,  the  bolder  muat  bring  suit 
Ui  the  proper  court  against  the  executor  or 
'  administrator  within  three  months  aftw  tlio 
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tliite  of  Ite  rejection.  If  It  be  then  due,  or 
-n-ithin  two  months  after  it  becomes  due,  oth- 
erwise the  claim  shall  be  forever  barred." 
The  facts  which.  maJie  this  section  applicable 
to  the  case  at  bar  are  these:  Appellant's 
claim  tor  the  $12,180.75  having  been  pre- 
«euted  to  the  administrator,  the  latter,  on 
January  16,  1902,  allowed  the  same  for  only 
$343.58,  and  on  said  day  indorsed  his  allow- 
anee  for  that  amount  upon  the  claim.  After- 
wards, on  February  20,  1902,  the  Judge  of 
the  superior  court  indorsed  on  the  chum  a 
similar  allowance  for  said  sum  of  $313.i>8. 
This  present  action  was  commenced  May  6, 
1902,  which  was  more  than  three  months 
sifter  the  said  ludorsement  of  the  claim  by 
the  administrator,  but  within  three  months 
after  the  said  indorsement  of  the  claim  by 
the  Judge  of  the  superior  court. 

The  allowance  of  the  claim  by  the  admin- 
istrator for  $343.58  was  clearly,  in  law,  a 
rejection  of  all  the  rest  of  the  claim.  Con- 
solidated Nat.  Bank  t.  Hayes,  112  Cal.  76, 
■83,  44  Pac.  468.  And  as  the  rejection  occur- 
red on  January  16,  1902,  the  three-months 
limitation  prescrilied  by  section  1498  com- 
menced to  mn  from  that  date.  The  conten- 
tion ttiat  the  action  of  the  superior  judge  on 
February  20th  was  necessary  to  the  com- 
I^letion  of  the  rejection  Is  not  maintainable. 
The  language  of  the  section  is  that  when  a 
claim  is  rejected  "either  by  the  executor  or 
administrator,  or  a  Judge  of  the  superior 
court."  suit  must  be  commenced,  within  three 
months  after  "the  date  of  its  rejection." 
When  an  admlnlstmtor  rejects  a  claim  the 
rejection  is  complete  and  final,  and  cannot 
be  changed  or  In  any  way  affected  by  any 
future  action  of  the  judge.  In  such  case 
there  is  no  reason  for  presenting  a  claim  to 
the  judge  at  all,  and  it  is  only  where  a 
claim  has  beeu  allowed  by  an  administrator 
that  there  is  a  necessity  of  presentipg  it  to 
the  judge,  for  he  may  reject  it  notwith- 
standing its  allowance  by  the  admlulstrator. 
But  a  claim  may  be  conclusively  rejected  by 
either  the  admluistrator  or  the  judge,  and 
when  there  is  a  rejection  by  either  the  stat- 
ute commences  to  run  from  the  date  of  such 
rejection. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concori  LORIGAN,  J.;  BENSHAW,  3. 


PEOPLE  V.  MEAD.   (Or.  1,157.) 
{Supreme  Court  of  California.   Nov.  30,  1904.) 

PBOSTITUTIOM— CONNIVANCE  OF  PBOSTITUTB'S 
nUSBAND— PBOSBCUTIOW— INDICTMENl^  SOF- 
FICI  EN CT— MOTION  IN  ARREST  OF  JUDGUENT— 
EVIDENCE— REMARKS  OF  COUNBEfi— COMMENT 
OH  DEFENDANT'S  TESIIMONT. 

1.  St  1891,  p.  289,  c.  206,  makes  It  a  felony 
for  any  nan  to  connive  at  or  permit  the  placing 
of  bis  wife  in  a  house  of  prostitution,  or  to  al- 
low the  wife  to  remain  there.  Pen.  Coile,  8 
1185,  declares  that  an  objection  to  the  sotGciency 


of  on  indictment  whLdi  is  iraived  by  a  failure 
to  demur  will  uot  be  sufficient  to  jostifj-  an  or- 
der for  arrest  of  judgment.  Section  9*»0,  subd. 
2,  and  set-tion  9r»9,  subd.  8,  provide  that  an  in- 
dii'tment  must  cmtain  the  statement  at  the  acts 
constituting  the  offense  in  ordhiary  language. 
By  section  957  the  words  used  in  an  indictment 
are  to  be  construed  in  tlieir  unual  acceptance  in 
common  languagre.  By  Bectioo  J012  an  objec- 
tion that  ao  indictment  Is  not  certain  tia  to  tlie 
circumBtaneee  of  the  offensfi  is  waived  by  a  fail- 
ure to  demur.  Section  900  provides  that  no  in- 
dictment is  insufficient  and  that  no  judgment 
can  be  affected  by  reason  of  any  defect  in  mat- 
ter of  form  which  does  not  prejudice  a  substan- 
tial right  of  tlie  defendant,  and  by  section  1258 
the  Supreme  Court  must  s^ve  judgment  without 
regard  to  technical  errors  or  defects.  Held, 
that  a  conviction  under  St.  1801,  p.  285,  c. 
206,  would  not  be  reversed  on  appeal  because 
the  indictment  did  not  charge  that  defendant, 
in  permitting  his  wife  to  be  placed  in  a  house  of 
prostitution,  did  so  for  the  purpose  of  prostlta- 
tion,  where  the  objection  was  not  made  by  de- 
murrer, but  by  motion  in  arrest 

2.  Where  on  a  prosecution  under  St.  1891,  p. 
285,  c  206,  -making  It  a  felony  for  one  to  permit 
his  wife  to  remain  in  a  bouse  of  prostitution, 
etc.,  defendant's  wife  testified  that  she  had  pE»- 
viousty  been  in  "quite  a  few"  houses  of  prosti- 
tution, one  of  which  was  a  house  'fa  M.,  It  was 
not  error  for  the  court  to  exclude  a  question  put 
to  her  as  to  whether  she  hod  l>een  an  inmate  In 
a  house  of  prostitution  at  M.  conducted  by  bar 
sister,  since  the  question  was  immaterial. 

3.  On  a  prosecution  under  St.  1891,  p.  285.  c. 
206,  making  it  a  felony  for  one  to  permit  his 
wife  to  remain  in  a  house  of  prostitution,  etc, 
evidence  that  the  house  in  question  contained  12 
rooms,  commonly  known  &r  "cribs,"  each  one  of 
which  was  occupied  by  a  different  woman  os  a 
place  of  prostitution  for  herself  alone,  and  that 
defendant's  wife  occupied  one  of  them  for  that 
purpose,  amounted  to  a  showing  that  she  was 
m  a  "house  of  prostitution,"  witnin  tlie  statute. 

4.  Pen.  Code,  S  1323  declares  that  the  neg- 
lect or  refusal  of  a  defendant  to  Ite  a  witness 
ciinnot  be  used  against  him  on  the  trial.  On  a 
prosecution  under  St.  1891,  p.  285,  c.  206,  mak- 
ing it  a  felony  for  one  to  permit  his  wife  to  re- 
main in  a  house  of  prostitution,  etc..  defendant 
did  not  testify  as  to  whether  he  and  hit  alleged 
wife  had  been  actually  married,  but  he  testified 
that  on  going  ashore  from  a  man-of-war  at  one 
time  he  saw  her  in  a  saloon ;  that  she  said  she 
had  done  wrrag,  and  asked  him  to  take  her  back 
again :  that  he  saw  her  again  some  weeks  later; 
that  they  met  another  man,  and  the  three  spent 
several  hours  drinking;  that  he  promised  to 
take  her  back ;  and  engaged  a  room  and  stayed 
all  night  with  her,  and  the  next  thing  he  knew 
she  was  in  a  house  of  prostitution,  fielrf,  that 
as  the  jury  might  have  inferred  that  defendant 
was  taking  her  back  to  live  with  him  as  a 
parumour,  or  that  he  was  condoning  her  of- 
fense as  a  husband,  it  was  not  error  for  the  dis* 
trict  attorney  to  comment  on  the  failure  of  de- 
fendant to  deny  that  the  woman  in  question  was 
his  wife. 

5.  On  appeal  in  a  criminal  C8<ie  a  portion  of 
appellant's  brief,  "The  court  erred  In  refusing 
defendant's  proposed  instructions,  Nos.  3,  6,  and 
7  (folios  40-44,  inclusive),"  is  not  an  argument, 
and  does  not  justify  any  consideration  of  errors 
supposed  to  be  presented  thereby. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandsco; 
William  P.  Lawlor,  Judge. 

i'>ed  Mead  was  convicted  of  conniving  at, 
consenting  to,  and  permitting  his  wife  to  be 
placed  In  a  house  of  prostitution,  and  he  op- 
peals  from  a  judgment  of  conviction  and 
from  an  order  denying  a  motion  for  a  new 
trial.  Affirmed. 
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Frank  J.  Murphy,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  J.  O.  Daly  and  E.  B.  Pow- 
er, Deputy  Atty.  Gens.,  and  Lewla  F.  Bylng- 
ton,  Dlst  Atty.,  for  the  People. 

SHAW,  J.  The  defendant  was  convicted 
of  the  crime  of  conniving  at,  cousentlng  to, 
and  permitting  Ws  wife  to  be  placed  in  a. 
house  of  prostitution,  as  defined  by  the  act 
of  1891  (St.  1891,  p.  285,  c.  206),  and  appeals 
from  the  Judgment  of  conviction,  and  from 
the  order  denying  his  motion  for  a  new  trial. 

I.  The  first  error  that  Is  assigned  is  the 
denial  of  his  motion  in  arrest  of  Judgment 
made  upon  the  ground  that  the  Information 
is  defective.  The  provisions  of  the  act  de- 
flning  the  crime,  so  far  as  applicable,  are  as 
follows:  "Any  man  who  connives  at,  consents 
to,  or  permits  the  placing  or  leaving  of  his 
wife  in  a  house  of  prostitution,  or  allows  or 
permits  his  wife  to  remain  ther^n,  shall  he 
guilty  of  a  felony,"  etc.  The  information 
charges  that  the  defendant  at  the  time  and 
place  stated  "did  then  and  there  willfully, 
unlawfully,  and  feloniously  connive  at,  con- 
sent to,  and  permit  the  placing  and  leaving 
of  one  Gertie  Raymond  Mead,  then  and  there 
and  at  all  times  herein  mentioned  the  wife 
of  said  Fred  Mead,  in  a  bouse  of  prostitution, 
situate,"  etc.  The  contention  of  the  defend- 
ant is  that  this  statute  Is  not  to  be  construed 
literally  so  as  to  forbid  a  husband  to  place 
his  wife  in  a  house  of  prostitution,  or  permit 
her  to  remain  therein,  for  an  Innocent  pur- 
pose, as  a  cook  or  seamstress  for  instance, 
but  only  to  forbid  the  placing  or  leaving  her 
therein  for  the  purposes  of  prostitution,  and 
that  when  construed  In  this  way  the  crime 
Is  not  complete  unless  It  is  alleged  and  prov- 
en that  the  wife  was  left  in  the  house  of 
prostitution  with  the  intention  on  the  part 
of  the  husband  that  she  shall  herself  act 
as  a  prostitute.  It  may  be  conceded  for  the 
purposes  of  this  case  that  if  the  objection 
had  been  raised  by  demurrer  for  uncertainty 
the  Information  would  be  fatally  defective. 
But  where  there  is  no  demurrer,  and  the  de- 
tect is  sought  to  he  raised  solely  hy  motion 
In  arrest  of  Judgment,  we  think  a  different 
rule  should  prevail.  Section  1185  of  the 
Penal  Code  declares  that  an  objection  to  the 
Bufflclcncy  of  the  Information  which  is  waiv- 
ed by  failure  to  demur  will  not  he  sufficient 
to  Justify  an  order  for  the  arrest  of  Judg- 
ment. Under  the  provisions  of  the  Code  an 
information  must  state  the  acts  constituting 
the  offense  "in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  Is  intended"  (section  950,  subd.  2);  and 
if  It  Is  sufficient  to  withstand  tliis  test  It  is 
not  subject  to  attack  either  by  general  de- 
murrer or  by  motion  In  arrest  of  Judgment 
See,  also,  section  959,  Pen,  Code,  subd.  6. 
The  words  used  are  to  he  construed  "in  their 
usual  acceptance  In  common  language,"  ex- 
cept technical  phrases  defined  by  law.  Sec- 
tion 967,  Pen.  Code.  We  think  It  must  be  ad- 
taltted  that  a  person  of  common  understand- 


ing, construing  words  according  to  their  usu- 
al acceptance  in  common  language,  would 
understand  that  a  man  who  was  charged 
with  "willfully,  unlaw^fnily,  and  feloniously 
conniving  at,  consenting  to,  and  permitting" 
the  placing  of  his  wife  in  a  house  of  pros- 
titution was  charged  with  placing  her  there 
for  the  purpose  of  prostitution,  and  not  in 
the  innocent  capacity  of  a  cook  or  seamstress. 
The  words  "willfully,  unlawfully,  and  feloni* 
ously"  must  be  given  some  effect  in  constru- 
ing such  language,  and  they  certainly  would 
exclude  an  act  which  by  law  was  innocenL 
The  utmost  that  can  be  said  in  crltieii:m  of 
this  information,  therefore.  Is  that  it  may 
not  bo  direct  and  certain  as  to  the  particular 
circumstances  of  the  offense.  Such  an  objec- 
tion is  waived  by  a  failnre  to  demnr.  Pen. 
Cofle,  8  1012. 

A  motion  in  arrest  of  Judgment  is  made 
after  the  trial.  In  this  case  the  record  con- 
tains the  evidence,  and  It  shows  that  there 
was  no  pretense  on  the  part  of  the  prosecu- 
tion that  the  defendant  would  be  guilty  if 
the  wife  was  placed  in  the  house  of  prost'tu- 
tlon  for  Innocent  purposes  only.  The  chief 
effort  of  the  prosecution  was  to  show  that 
she  was  there  for  the  purposes  of  prostitu- 
tion, and  that  the  defendant  had  knowledge 
of  the  purpose,  and  not  only  passively  con- 
sented thereto,  but  actively  procured  her 
to  be  there.  If  the  defendant  before  the  tri- 
al had  presented  a  demurrer  to  the  Informa- 
tion, and  had  then  urged  the  defect  therein 
which  he  now  suggests,  there  would  have 
been  an  opportunity  for  the  court  to  have  di- 
rected an  amendment  of  the  information,  cur- 
ing tlie  defect.  Instead  of  raising  the  ques- 
tion at  that  point  in  the  case,  he  seeks  to 
gain  an  advantage  by  taking  the  chances  of 
an  acquittal  upon  the  trial,  and,  after  convic- 
tion, attempting  to  get  a  new  trial  by  reason 
of  the  defect  which  he  should  have  urgeil  be- 
fore. It  is  very  clear  that  he  was  not  in 
any  respect  prejudiced  on  the  trial  by  tlie 
supposed  defect  in  the  informaOOTi.  Section 
960  of  the  Penal  Code  provides  that  no  In- 
formation is  insufficient  "nor  can  the  trial. 
Judgment  or  other  proceeding  thereon  be  af- 
fected by  reason  of  any  defect  or  Impt'rfcv- 
tlon  in  matter  of  form  which  does  not  ti'iid 
to  the  prejudice  of  a  substantial  right  of  tlte 
defendant  uiwn  Its  merits."  And  by  sct-tioa 
12i>§,  Pen.  Code,  this  court  must  give  jmlg- 
raent  "without  regard  to  technical  errors  or 
defects  which  do  not  affect  the  substantial 
rights  of  the  parties."  In  view  of  these  pro- 
visions, we  do  not  think  the  judgment  should 
be  reversed  for  the  alleged  defect  In  the  in- 
formation, even  if  we  concede  that  tlie  lan- 
guage used  does  not  with  certainty  state  all 
the  facts  constituting  a  public  ofTeuse. 

2.  When  the  wife  of  the  defendant  whs 
testifying  as  a  witness  the  court  refused  to 
allow  the  defendant's  attorney  on  cros.'^-ex- 
amlnatlon  to  ask  if,  prior  to  the  time  she 
went  to  the  house  in  question  in  this  rsnif, 
she  had  not  been  an  lumute  of  a  house  of 
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prostitution  at  Martinez  conducted  1)y  her 
sister.  This  ruling  is  assigned  as  error.  The 
defendant's  a^ument  la  that  the  question 
was  asked  in  order  to  show  lhat  she  bad 
previously  been  an  inmate  of  a  bonse  of  pros* 
tltutioh,  and  would  therefore  be  more  likely 
to  enter  the  house  In  question  of  her  own  vo- 
lition, witliont  being  Influenced  by  fear  of 
her  husband.  At  the  time  the  court  made 
this  ruling  there  had  been  no  testimony  tliat 
fear  of  her  husband  had  caused  her  to  enter 
the  house  of  prostitution.  Such  testimony 
as  there  was  on  the  subject  of  fear  was 
brought  out  by  the  defendant's  counsel  upon 
subsequent  cross-examination.  Therefore  we 
cannot  say  that  the  court  erred  in  excluding 
the  testimony.  But  the  fact  really  sought  to 
be  elicited  by  the  question  was  immaterial. 
Immediately  before  the  question  was  asked 
the  witness  had  testified  that  she  had  pre- 
viously been  in  "quite  a  few"  houses  of 
prostitution,  one  of  which  was  a  house  in 
Martinez,  and  the  purpose  of  the  question 
was  manifestly  to  ascertain  whether  or  not 
this  house  in-  Martinez  was  conducted  by  her 
sister.  It  having  been  shown  that  she  had 
previously  been  in  several  houses  of  prostitu- 
tion, the  entire  purpose  for  which  the  defend- 
ant contends  bad  been  accomplished,  and 
the  mere  question  whether  or  not  the  particu- 
lar bouse  in  Martinez  had  been  conducted 
by  her  sister  was  wholly  immaterial. 

3.  It  Is  contended  that  the  verdict  Is  against 
law,  because  the  court  instructed  the  jury 
that  a  house  of  prostitution  is  one  In  which 
"two  or  more  women  reside  and  engage  in 
illegitimate  sexual  intercourse  for  money"; 
and,  further,  "a  single  room  may  constitute 
a  bouse  of  prostitution";  and  that  the  evi- 
dence shows  tha't  the  defendant's  wife  occu- 
pied a  single  room  alone.  The  theory  Is  that 
the  state  Is  bound  by  the  definition  of  the 
law  given  by  the  court  in  its  instructlona, 
whether  they  be  right  or  wrong,  and  that  it 
the  crime  proven  by  the  evidence  does  not 
measure  up  to  the  standard  fixed  by  the 
court  in  Its  instructions  the  verdict  Is  against 
law,  and  there  must  be  a  new  trial.  We  do 
not  think  It  Is  necessary  to  decide  whether 
this  theory  Is  correct  or  not. 

The  evidence,  however,  shows  that  the 
house  in  question  contained  12  rooms,  com- 
monly known  as  "cribs,"  each  one  of  which 
was  occupied  by  a  different  woman  as  a 
place  of  prostitution  for  herself  alone,  and 
that  the  wife  of  the  defentlant  occupied  one 
of  them  for  that  purpose.  We  bold  that, 
under  these  circumstances,  defendant's  wife 
was  in  a  "house  of  prostitution,"'  within  the 
meaning  and  Intent  of  the  statute  under  con- 
sideration, and  hence  the  verdict  was  not 
against  iaw.  The  fact  that  the  court  In- 
structed the  Jury  that  the  house  must  be  oc- 
enpled  by  two  or  more  -womeD  would  not 
Justify  this  court  or  the  court  below  in  grant- 
ing a  new  trial  because  there  was  no  proof 
that  a  particular  room  of  the  house  was  oc- 
ixpied  by  more  than  one  woman,  if  the  evl- 


I  deuce  was  otherwise  sufficient  to  justify  the 
j  verdict. 

4.  There  is  the  usual  claim  that  the  rights 
of  tbe  defendant  were  prejudiced  by  mis- 
conduct of  the  district  attorney  In  his  clos- 
ing argument  The  misconduct  consisted  in 
commenting  upon  the  alleged  failure  of  the 
d^endant  to  deny  that  the  woman  who  was 
placed  In  the  house  of  prostitution  was  bis 
wife.  Section  1323,  Pen.  Code,  declares  that 
Uke  neglect  or  refusal  of  the  defendant  to 
be  a  witness  cannot  be  used  against  him  on 
the  trial.  It  may  be  conceded  that  under 
this  section  In  general  It  Is  not  proiMr  for 
the  district  attorney  to  comment  on  tbe  ef- 
fect of  the  failure  of  the  defendant  to  testify 
upon  any  subject  •connected  with  the  trial, 
although  he  may  have  been  a  witness  and 
may  have  testified  on  other  subjects.  But 
tbe  record  in  this  case  do»  not  show  that 
tbe  defendant  failed  to  testify  on  tbe  sub- 
ject, as  his  counsel  claims.  There  had  been 
testimony  on  the  part  of  the  prosecution  sat- 
isfactorily showing  that  a  legal  marriage 
ceremony  had  be^  performed  between  tbe 
defendant  and  the  witness  Gertrude  Mead, 
and  that  they  had  thereafter  lived  togetbn 
,  after  the  manner  of  husband  and  wife.  This 
was  snfflclCTt  prima  faele  proof  that  tttey  did 
sustain  that  relation.  The  defendant^  while 
he  did  not  testify  expressly  on  the  question 
whether  or  not  they  had  been  actually  mar- 
ried, did  testify  to  several  circumstances 
which  would  justify  the  inference  that  they 
were  living  together  meretriciously,  and  not 
as  husband  and  wife.  Thus,  he  testified 
that,  after  coming  ashore  from  a  man-of- 
war  about  May*  1000,  be  saw  her  In  a  sa- 
loon conducted  by  her  sister,  and  that  fbey 
bad  a  few  drinks  together,  after  which  he 
left  her  for  a  time  and  came  back,  and  had 
some  more  drinks  with  hw  and  went  to  bed; 
that  he  went  with  her  to  see  her  mother  and 
visit  taer  aunt,  and  was  with  her  pretty 
much  all  night;  that  she  said  she  had  done 
wrong,  and  asked  him  to  take  her  back 
again,  promising  to  conduct  herself  like  a 
lady  and  behave  and  lead  a  decent  lif^  and 
that  c^e  thought  it  best  for  her  to  go  back 
with  him  again,  and  that  if  be  would  take 
her  back  she  would  lead  a  different  life; 
that  be  saw  her  again  some  five  weeks  later, 
and  went  from  her  mother's  home  down 
town  wltb  her,  where  they  met  a  man  named 
Rogers,  and  the  three  of  them  went  around 
town  fOT  several  hours,  drinking  at  several 
places,  and  that  she  again  asked  him  to  take 
her  back,  and  that  he  promised  her  to  take 
her  back  provided  she  would  live  decent  and 
quit  drinking;  that  she  got  dnmk  that  very 
night,  and  he  was  going  to  quit  her  again; 
that  he  engaged  a  room  and  stayed  all  night 
with  her;  that  be  rented  a  room  with  the 
Intention  of  making  her  behave  herself,  and 
that  ntter  they  commenced  living  together 
she  behaved  herself  about  a  week,  and  tlien 
began  carousing  and  drinking,  and  the  next 
thing  he  knew  she  was  in  a  crib;  that  he 


Digitized  by 


1050 


78  PAOIFIC  BEPOBTER. 


hail  not  bad  anything  td  do  with  her  for 
jilKiut  three  weeks  previous  to  his  arrest, 
fiuler  this  testimony  the  Jury  might  have 
liifi'iTed  either  that  he  waa  taking  her  back 
to  lire  with  him  again  as  a  paramour,  or 
tliat  as  a  husband  he  was  condoning  her  of- 
fense and  taking  her  back  to  live  with  htm 
as  his  wife.  Under  this  very  equivocal  tes- 
timony of  the  defendant  himself,  if  there 
was  any  contention  on  the  part  of  the  de- 
fc-nne  that  the  defendant  was  not  her  hus- 
imnd,  there  was  no  lmpr(q>rlety  Id  the  dis- 
trict attorney  commenting  upon  the  fact  that 
lie  bad  made  no  express  denial  of  the  fact. 
If  the  ]nry  should  take  one  d  the  possible 
Inferences,  the  efiTect  would  he  that  he  had. 
by  fals  testimony  as  a  Vhole,,  denied  by  im-  I 
plication  that  she  was  his  wife.  If  tbe  oth- 
■er  Inference  were  adopted,  tbe  effect  would 
be  that  his  testimony  would  be  considered  as  ; 
an  admission  of  their  marital  relations.  The  , 
prosecution  was  jostlfted  in  calling  the  at-  , 
tentlon  of  the  Jury  to  the  vague  character 
of  hfn  testimony  on  tbe  subject,  and  the  ab- 
sence ot  an  explicit  denial. 

.5.  The  last  imint  made  by  tbe  defendant  la  ' 
as  follows:  "The  court  erred  In  refusing  de-  | 
fendant'a  proposed  instmctions  Nos.  3,  G,  and. : 
7  (folios  40  to  44,  InclnslTe)."  We  cannot  | 
dignify  this  portion  of  tbe  brief  by  styling  I 
It  an  argument.  It  does  not  Justify  any  con- 
sideration of  the  errors  supposed  to  be  pre- 
sented thereby. 

The  Jndgment  and  order  are  affirmed. 

We   concur:    ANQBLLOTTI,   J.;  VAN 
DYKB,  J. 


ABNER  DOBLB  CO.  T.  KBySTONE  CON- 
SOL.  MIX.  CO.   <S.  F.  3,086.)*  I 

<Supreme  Court  of  California.   Nor.  20,  1004.) 

FLEADISO — IMEFRCTS~rURB-^APPl!AI<— PBESmCP- 
TIOWS. 

1.  Code  Civ.  Proc.  §  409,  provides  that  no  va-  I 
riance  ttball  be  deemed  material  unless  it  bos  ' 
actually  misled  ttie  adTer»>  party  to  bis  preju-  I 
■dice,  when  the  court  may  order  the  pleadings 
to  t>e  amended  on  terms;  and  section  4Tn  pro- 
hibits a  reversal  for  any  error  not  substantially  I 
injuring  the  party  coraplatuing,  and  that  tbcre  i 
«liall  be  no  presumption  that  error  la  prejadi-  i 
cial,  or  that  injury  waa  done  by  error  shown.  ! 
Jffid  Ibar.  in  tbe  alwii**  of  a  showine  that  ■ 
any  objection  or  exaeptiou  was  taken  to  any  of  i 
tbe  evidence  on  tbe  ei  ouiid  of  variance,  it  would 
be  preKnmed  on  api>e&l  that  sufficient  evidence 
was  introduced  to  justify  the  Sndii^  and  jadff-  ! 
ment. 

2.  Where  plaintiff's  pleadings  disclosed  that 
plaintiff  sued  for  a  balance  on  an  account,  i 
wbii  li  included  ixb  credits  to  defendant  three  cer-  ' 
tain  noi^eR,  credited  as  payments  on  account,  and  ' 
plniutifE  claimed  that  after  crediting  such  notes  ' 
there  still  remained  due  the  balance  sued  for,  a  ' 
iiefect  in  defendant's  cros.j-compbiint,  relating  to  | 
the  amount  claimed  by  dofcndnnt  to  be  due  from 
plaintiff  by  reason  of  audi  notes,  allejEed  to  have  ' 
been  executed  by  defendant  to  plaintifit  for  its  | 
accommodation.  In  that  it  did  not  allege  non-  • 
pnyment  of  tbe  amount  defendant  claimed  to  be 
due.  was  cm-ed.  ' 


'Rehearing  denied  December  29,  1904. 


Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  8aa  Pranclaco; 
Wm.  R  Dalngerfield.  Judge. 

Action  by  the  Abner  Doble  Company 
against  the  Keystone  Consolidated  Mininir 
Company.  Prom  a  ]udgm«it  In  twor  ot  de- 
ft^ndant,  plaintiff  appeals.  AfSnned. 

Jesse  W.  Lillenthal,  Wm.  F.  Qlbaon,  and 
Frohman  &  Jacobs,  for  appellant  Edward 

Lynch,  for  respondent. 

VAN  DYKE.  J.  The  plaintiff  corporation 
sued  the  defendant  corporation  for  the  son. 
of  $1,527.29  as  a  balance  due  for  work,  ma- 
terial, and  money  which  it  furnlsbed  said 
defendant.  The  hill  of  particulars  furnish- 
ed by  tbe  plaintiff  to  the  defendant  on  its 
demand  showed  charges  amounting  to  9S,0O4.< 
27  and  credits  for  cash  and  allowances  of  $6.- 
5G0.98,  leaving  as  a  balance  the  amount  sued 
for.  In  the  answer  and  cross-complaint  flJed 
by  the  defendant  It  is  claimed  that  the  char- 
ges In  the  bill  of  particulars  aggregating  $4,- 
7ri2.9S  were  made  for  reconstructing  and 
truusforming  the  compressor  at  tlie  Key- 
stone mine,  and  that  this  amount  should  he 
disallowed  because  the  plaintiff  did  not  ful- 
fill Its  contract  as  to  the  efficiency  which  the 
compressor  would  have  when  transformed, 
as  guarantied  by  plaintiff,  and  its  alteraUoa 
had  rendered  the  compressor  worthless.  It 
was  further  claimed  by  the  defendant  that 
the  four  promissory  notes  given  by  said  de- 
fendant to  the  plaintiff,  amounting  to  $5,;2O0. 
were  so  given  upon  a  written  agreement  that 
they  would  be  applied  upon  the  amount  of 
gooils  sold  and  to  be  sold  to  the  defendant 
miuiug'compnny,  and,  if  they  should  ovopay 
the  amount  due  the  plaintiff  company  the 
balance  was  to  be  repaid  to  the  defendant 
compuuy  at  Its  option;  and  the  defendant  al- 
leges tliat  these  notes  were  negotiated  and 
transferred  by  the  plaintiff  to  tbe  Anglo- 
Callforulan  Bank,  Limited,  aud  that  the  de- 
fendant paid  them,  except  $750,  which  it  was 
liable  for,  aud  would  be  compelled  to  pay. 
Defendant  also  claimed  that  it  had  been 
damaged  to  the  extent  of  $2,000  by  being 
deprived  of  the  use  of  a  compressor  since  its 
alteration,  and  in  said  amended  cross-com- 
plaint defendant  demanded  Judgment  against 
the  plaintiff  for  $3,257.14,  with  legal  Interest 
thercou  from  May  14,  1895. 

In  its  decision  the  court  found,  in  sab- 
stunce,  that  the  transformation  of  the  air 
compressor  was  a  failure,  and  that  the  plain- 
tiff did  not  in  auy  particular  comply  with 
its  contract  In  that  regard,  and  that  defend- 
ant advanced  to  plaintiff  three  promissory 
notes,  amounting  to  $4,000,  on  the  agree- 
ment between  the  parties  that  the  notes 
should  be  applied  in  payment  on  account  for 
goods  sold  aud  to  he  sold  to  the  defendant, 
and,  in  tlie  event  that  they  overpaid  the  ac- 
count, the  balance  was  to  be  repaid  to  the 
defendant  at  its  option.  The  court  further 
found  that  tbe  defendant  owed  tbe  plaintiff 
$3,375.09  for  goods  sold  and  dehvei^d,  and 
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which  were  not  connected  with  the  compressor' 
tt-austiotioD,  and  that  the  defendant  bad  paid 
and  advanced  to  the  plaintiff  $6,366.85,  leav- 
lug  a  balance  due  defendant  of  $3,191.89, 
which  should  be  retiu-ned  by  plaintiff  by 
\irtue  of  the  agreement  between  the  parties 
already  referred  to,  and  that  the  defendant 
should  have  judgment  for  that  amount,  with 
interest  at  the  legal  rate  from  May  14,  1895, 
togetlier  with  the  further  sum  of  $1,046,  as 
duuiagea  sustained  by  the  defendant  through 
the  failure  of  the  plaintiff  to  perform  its  con- 
tract On  these  .findings  Judgment  was  en- 
tered accordingly  on  Kovember  28,  1899,  in 
favor  of  the  defendant  and  against  the  plain- 
tiff for  $5,203.89  and  costs.  The  plaintiff 
appealed  from  the  judgment  so  entered  De- 
cember 8,  1899,  upon  the  Judgment  roll.  The 
transeript  tl]«.-eof  was  filed  in  this  court 
February  8,  1902.  PlaintifCa  fining  brief 
on  this  appeal  was  filed  April  15,  1902;  re- 
spondent's points  and  authorities  May  28, 
1902,  and  ai^lanfs  reply  btiet  Jme  28. 
1902. 

In  the  points  and  anthwitlee  on  behalf  of 
appellant  the  gi-eater  portion  is  devoted  to 
the  consideration  of  the  alleged  error  in 
awarding  judgment  to  the  defendant  in  ex- 
cess of  the  amount  demanded  In  the  prayer 
of  the  amended  cross-complaint  The  prayer 
was'  for  Judgment  in  the  sum  of  $3,257.14, 
with  legal  interest  thereon  since  May  14, 
1895,  amounting  at  the  date  of  the  entry  of 
the  Judgment  to  the  sum  of  $4,289.65,  where- 
as the  Judgment  in  fact  as  entered  was  for 
$5,203.89.  By  a  siqiplement  to  the  transcript 
herein,  filed  January  5,  1903,  it  appears  that 
after  the  entry  of  the  Judgment  under  consid- 
eration the  plaintiff  moved  for  a  new  trial  in 
the  court  below,  whereupon  said  court,  upon 
said  motion  coming  on  to  be  heard,  granted 
an  order  that,  uqlesB  defendant  should  con- 
sent to  a  reduction  of  the  Juilguicnt  to  the 
sum  of  $3,257.14,  together  with  interest  there- 
on at  the  rate  of  7  per  cent,  per  annum  from 
May  14,  1895,  and  costs  of  suit,  a  new  trial 
-wonld  be  granted,  and  that  defendant  tbere- 
u[>on  consented  to  such  a  reduction,  and  ac- 
cordingly said  superior  court  made  and  caus- 
ed to  be  entered  an  order  making  said  reduc- 
tion In  the  judgment  theretofore  entered,  and 
directing  the  clerk  of  said  court  to  enter  said 
refluctJon  in  the  judgment  book  and  make 
a|)propriate  reference  ta  said  correction,  and 
that  plaintiff's  motion  for  a  new  trial  was 
thereupon  denied.  The  stipulation  contained 
in  said  supplemrat  to  the  transcript  shows 
that  the  said  reduction  was  thereupon  enter- 
ed in  the  Judgment  boob  of  said  court  on  No- 
vember 26,  1902,  and  on  December  24,  1902, 
plaintiff  filed  and  served  its  notice  of  ap- 
{leal  from  said  Judgment  as  modified,  and 
gave  an  undertaking  on  appeal  in  due  form. 
And  it  was  further  atipulated  that.  In  order 
to  avoid  the  necessity  of  printing  again  the 
matter  already  api»earing  in  the  transcript 
filed  on  appeal  from  the  Judgment  before  its 
reduction,  said  transcript' mi|^t  stand  toe 


the  transcript  on  appeal  from  the  judgment 
as  reduced,  together  with  the  matter  con- 
tained in  the  stipulation,  and  that  it  be  con- 
sld^ed  together  with  the  briefs  already  filed 
and  the  oral  argument  which  counsel  might 
desire  to  make,  and  that,  as  the  superior 
court  had  alrea!dy  reduced  the  judgmrat  to 
the  amount  demanded  io  the  amended  cross- 
complaint  and  answer,  "the  appellant  with- 
draws his  objection  to  said  Ju^ment  on  tine 
ground  that  it  exceeded  the  amount  demand- 
ed in  the  amended  cross-complaint  and  an- 
swer, and  which  said  (Ejections  are  contain- 
ed in  points  1  and  2  chT  its  opening  brief, 
and  no  objectlana  are  made  to  the  form  of 
the  order  or  manner  of  entry  of  the  same  re- 
ducing said  Judgment" 

Point  3  of  ai^Uauf  B  brief  Is  the  only  re- 
maining portion  applicable  to  the  appeal 
from  the  judgment  as  modified,  and  this  Is 
based  npon  the  contention  that  the  amended 
cross-complaint  furnishes  no  basis  for  the 
judgment  It  is  objected  on  the  part  of 
appellant  that  there  is  a  variance  between 
the  finding  and  the  pleadings,  in  that  It  ^  al- 
leged in  the  amended  cro8»comp]aint  that  the 
defendant  was  damaged  in  the  sum  of  $2,000, 
b^g  the  value  of  the  use  of  the  air  com- 
pressor in  the  condition  it  was  prior  to  the 
makli^  of  the  alteration  by  the  plaintiff, 
whereas  the  finding  Is  that  his  damage  was 
tor  money  expended  for  railroad  freight 
costs  of  hauling  material,  brick,  and  for  la- 
bor used  in  transforming  the  compressor,  and 
for  the  cost  of  restoring  it  to  its  original  con- 
dition. Further,  it  is  claimed  that  there  la 
no  averment  In  the  amended  croBS-compIaint 
of  the  nonpayment  of  the  sums  of  money 
claimed  to  be  due  defendant  from  plaintiff. 

There  is  no  bill  of  exceptions  or  statement 
brought  up  In  the  transcript  The  respond- 
ent 1Q  his  brief,  states  that  a  bill  of  excep- 
tions containing  the  testimony  and  part  of 
the  documentary  evidence  given  at  the  tri- 
al— and  some  of  an  important  character  to 
respondent — was  taken  away  from  the  clerk's 
office  by  the  plaintiff  in  October,  1889,  and 
by  said  plaintiff  claimed  to  have  been  lost 
However  that  may  be,  there  is  nothing  now 
before  the  court  showing  that  any  objection 
or  exception  was  made  to  any  of  the  evidence 
introduced  at  the  trial,  and  we  must  pre- 
sume, therefore,  that  suQicient  evidence  was 
introduced  to  justify  the  findings  and  judg- 
ment, as  all  presnmptlons  and  intendments 
are  In  favor  of  the  judgment  "No  variance 
between  the  allegation  in  a  pleading  and  the 
proof  is  to  be  deemed  material,  unless  It  has 
actually  misled  the  ad^-erse  party  to  his 
prejudice  In  maintaining  his  action  or  de- 
fense upon  the  merits.  Whenever  it  appears 
that  a  party  has  been  so  misled  the  court 
may  order  the  pleadings  to  be  amended,  up- 
on soch  terms  as  may  he  just"  Code  Civ. 
Proc.  §  469.  "No  judgment,  decision,  or  de- 
cree shall  be  revei-sed  or  affected  by  reason 
of  any  error,  ruling,  instruction,  or  defect, 
unless  it  shall  appear  from  the  record  that 
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auch  error,  ruling,  Instraction,  or  defect  was 
prejudicial,  and  also  that  by  reason  of  such 
error,  ruling,  instruction,  or  defect  the  said 
party  complaining  or  appealing  sustained  and 
suffered  substantial  Injury,  and  that  a  differ- 
ent  result  would  have  been  probable  If  such 
error,  ruling,  instruction,  or  defect  had  not 
occurred  or  existed.  There  shall  be  no  pre- 
sumption that  error  Is  prejudicial,  or  that  In- 
Jury  was  done  If  error  Is  shown."  Code  Civ, 
Proc.  S  475.  "It  Is  unfair  for  a  party  to  with- 
hold an  objection  founded  upon  a  defect, 
which,  if  pointed  out  In  time,  might  be  rem- 
edied, until  It  Is  too  late  to  correct  the  de- 
fect thereby  inducing  an  opponent  to  rely 
upon  his  pleading  as  sufBdent  In  order  that 
he  may  have  a  fatal  objection.  Such  course 
Is  a  fraud  upon  justice,  and  prevents  a  fair 
trial.  It  is  therefore  not  tolerated."  Grelss 
V  State  Investment  Company,  98  Cal.  242, 
33  Pec.  195.  In  Treanor  t.  Houghton,  103 
Cal.  54,  36  Pac.  1081,  it  is  said:  "That  the 
omission  in  the  complaint  would  have  been 
fatal  in  the  face'of  a  spedal  demurrw  is  set- 
tled by  the  cases  quoted  supra,  and  by  many 
others  to  which  we  might  refer.  The  qties- 
tlon.  however,  is,  can  appellant,  after  ver- 
dict raise  the  Question  here  for  the  first 
time?'  Then,  after  quoting  from  Chltty  on 
Pleadings,  this  court  continues:  "The  diffi- 
culty experienced  In  many  cases  of  this  char- 
acter is  to  determine  whether  or  not  the 
omitted  fact  or  facta  were  proven  at  the  tri- 
al. In  the  present  Instance  we  are  met  with 
no  difficulty  of  this  character.  The  cause 
having  been  tried  by  the  court,  and  the  facts 
found,  it  appears  affirmatively  by  the  record 
that  what  was  omitted  In  the  complaint  was 
supplied  without  objecticm  at  the  trial."  And 
the  same  may  be  said  In  reforence  to  the 
case  at  bar,  as  already  stated.  In  Ghltty's 
Pleading,  vol.  1,  page  705,  quoted  in  Treanor 
V.  Houghton,  the  rule  Is  stated  as  follows: 
"The  second  mode  by  which  defects  la  plead- 
ing may  be  in  scane  cases  aided  is  by  intend- 
ment after  verdict  The  doctrine  iq>on  this 
subject  Is  founded  upon  the  common  law, 
and  ifl  independ«it  of  any  statutory  enact- 
ments. The  general  principle  on  which  it 
depends  appears  to  be  that  where  there  Is 
any  defect,  imperfection,  or  omission  in  any 
pleading,  whether  in  substance  or  form, 
which  would  have  been  a  fatal  .objection 
upon  demurrer,  yet  if  the  Issue  Joined  be 
such  as  necessarily  required  on  the  trial 
proof  of  the  facts  so  defectively  or  imper- 
fectly stated  or  omitted,  and  without  which 
It  is  not  to  be  CHresumed  that  either  the  judge 
would  direct  the  Jury  to  give,  or  the  Jury 
would  have  given,  the  verdict,  such  defect, 
imperfection,  or  omission  is  cured  by  verdict. 
The  expression  'cured  by  verdict*  slgniflea 
that  the  court  will,  after  a  verdict,  presume 
or  Intend  that  the  particular  thing  which  ap- 
iiears  to  be  defectively  or  Imperfectly  stated 
>r  omitted  in  the  pleadluf^s  was  duly  ^ven 
At  the  trial."  If  the  portion  of  the  crosa-com- 
)laint  relating  to  the  amount  claimed  to  be 
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due  from  the  plaintiff  to  the  defendant  br 
reason  of  tlie  three  notes  executed  by  defer_:- 
ant  to  the  plaintiff  for  its  accommodatipc  .- 
defective  because  of  the  failure  to  allege  n*  !i- 
payment  of  the  amount  the  defendant  claiu.$ 
to  be  due,  that  defect  is  sufficiently  dispos. 
of  by  the  original  complaint  and  the  pln  i- 
tifTs  answer  to  the  cross-complaint,  taken  in 
connection  with  the  copy  of  the  plaintiflTs  ac- 
count set  forth  in  the  defendant's  answer 
These  pleadings  show  that  the  plaintiff  sor^ 
for  a  balance  alleged  to  be  due  plaintiff  oa 
an  account  which  includes  as  credits  to  tb^ 
defendant  the  three  notes  referred  to,  thej 
being  credited  as  payments  on  the  accoun:: 
that  they  were  accepted  as  payments;  and 
that  the  plaintiff  In  fact  claims  that.  aftM* 
crediting  the  same,  there  still  remained  doe 
plaintiff  the  balance  sued  for,  and  does  vnt 
claim  that  there  should  have  been  any  items 
in  the  account  for  any  supposed  payment  «{ 
the  amount  claimed  In  the  aoss-complaim: 
In  other  words,  that  the  plaintiff  does  not 
really  claim  that  there  ever  was  any  such 
payment  to  be  denied  by  a  formal  allegntina 
of  nonpayment  The  all^:ed  error  Is,  ther^ 
.ore,  without  substantial  merit  and  would  by 
no  means  Justify  a  reversal  of  the  judgment 
It  Is  a  familiar  rule  that  defects  in  a  plrad- 
Ing  may  be  cured  by  averments  in  the  plead- 
ings of  the  opposite  party.  Vance  v.  Ander- 
son, 113  Cal.  636,  45  Pac.  816;  Daggett  r. 
Gray,  110  Cal.  172,  42  Pac  668;  Schencfe  v. 
Hartford  etc.  Ins.  Co.,  71  CaL  28.  11  Pac 
807;  Cohen  v.  Knox,  90  Gal.  266^  27  Pac.  2I\ 
3  L.  R.  A.  711;  Pomen^  on  Remedies  and 
Remedial  Rights,  |  579. 
The  Judgment  as  modified.  Is  affirmed. 

We  concur:  SHAW,  J.;  ANQELLUTTI,  J. 


WTTTMAN  T.  POLICE  COURT  OP  CITT 
AND  COUNTY  OF  SAN  FRANCISCO 
et  al.    (8.  F.  S.015.) 

(Suivane  Court  of  California.    Nov.  28,  1001.) 

CEBTIORABI— WIIEN  LIES. 

1.  Under  Code  Civ.  Proc.  S  1QC8,  providing 
for  a  review  on  certiorari  when  an  inferior  tri- 
bunal, board,  or  officer  exercising  judicial  func- 
tions exceeds  its  iurisdiction,  and  there  is  no 
appeal  or  other  adequate  remedy,  that  writ  dofd 
not  lie  to  review  the  action  of  a  police  Jndge  in 
ordering  or  summoniqg  a  jury,  pursnaot  to  sec- 
tion 230,  for  the  trial  of  a  miadaneanor  cose^ 

Commissioners'  Decldon.  Department  1. 
Appeal  from  Superior  Court  Olty-  and  Couii> 
ty  of  San  Francisco;  J.  M.  SeaweU.  Judge. 

Certiorari  by  George  W.  Wlttman  against 
the  police  court  of  the  city  and  county  of 
San  Francisco  and  George  H.  Gabanis^ 
Judge.  From  a  Judgment  tor  plaintiff,  de- 
fendant appeals.  Reversed. 

John  J.  Barrett,  for  appellant.  P.  F. 
Dunne  and  J.  A.  Hosmer.  for  respondent. 

OR  AY.  O.  This  is  a  eertlonirf  proceedtnfc 
in  whicb  the  trial  court  gave  the,  plaintiff 
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judgment  anmilUng  an  order  of  defendant 
■which  directed  the  sheriff  of  the  said  city 
and  county  to  summon  40  jurors  for  the  trial 
of  the  plaintiff  on  a  charge  of  misdemeanor 
then  regularly  pending  before  the  defendant 
police  court.  The  defendant  appeals  from 
the  judgment. 

The  writ  of  certiorari,  otherwise  denomi- 
nated the  writ  of  review,  Is  an  extraordinary 
remedy,  and  lies  only  "when  an  Inferior 
tribunal,  board  or  officer  exercising  judicial 
functions  has  exceeded  the  jurisdiction  of 
such  tribunal,  board  or  officer,  and  there  Is 
no  appeal,  nor  In  ttie  Judgment  of  the  court, 
any  plain,  speedy  and  adequate  remedy." 
Section  1068,  Code'  Civ.  Proc.  It  Is  provided 
in  section  230,  Code  Civ.  Proc.,  as  follows: 
"When  jurors  are  required  in  any  of  the  Jus- 
tices' courts  or  in  any  police  or  other  Inferior 
court,  they  shall,  upon  the  order  of  the 
justice  or  any  one  of  the  justices  where  there 
Is  more  than  one,  or  of  the  judge  thereof, 
be  summoned  by  the  sherliT,  constable,  mar- 
shal or  policeman'  of  the  jurisdiction."  In 
the  regular  course  of  the  misdemeanor  case 
pending  before  the  herein  defendant  police 
court,  the  defendant  therein  having  demand- 
ed a  jury,  it  bec.ime  necessary  for  the  judge 
of  said  court  to  construe  said  section  230  for 
the  purpose  of  determining  whether  it  gave 
him  any  discretion  as  to  which  of  the  offi- 
cers mentioned  the  venire  should  be  directed. 
He  seems  to  have  concluded  that  !t  did  give 
him  a  discretion,  and  exercised  that  discre- 
tion in  favor  of  the  sheriff.  The  construc- 
tion of  the  section  and  the  Issuance  of  the 
venire  were  not  only  matters  within  the 
Jurisdiction  of  the  police  judge,  but  were 
absolutely  necessary  to  the  further  progress 
of  a  ease  in  which  It  Is  admitted  that  the 
police  court  bad  jurisdiction  of  the  subject- 
matter  as  well  as  of  the  person  of  the  de- 
fendant. To  what  officer  the  venire  should 
run  was  a  question  that  It  was  the  necessary 
duty  of  the  police  Judge  to  decide.  It  Is  not 
necessary  for  ns  to  say,  and  we  do  not  here 
even  intend  to  Intimate,  whether  he  decided 
tlie  question  correctly  in  directing  the  venire 
to  the  sheriff.  If  he  dMded  It  incorrectly, 
It  was  only  an  error  that  might  have  been 
waived  without  Invalidating  any  subsequent 
Judgment  in  the  action;  and.  If  not  waived. 
It  might  also  have  been  reviewed  as  an  error 
of  law  on  appeal  from  any  judgment  that 
might  have  followed.  It  may  not  be  amiss 
in  this  connection  to  say  that  there  Is  noth- 
ing in  the  petition  for  this  writ  to  show  that 
the  summoning  of  the  Jary  by  the  sheriff 
was  not  waived  or  consented  to  by  petitioner, 
but,  so  far  as  we  can  gather  from  the  peti- 
tion, the  case  was  conttnned  from  time  to 
time  after  the  Jnry  was  summoned,  and  It 
is  not  shown  that  any  objection  was  made  In 
the  police  court  at  any  time  on  account  of  the 
pherlff  bavlng  summoned  the  JniT>  ^he  writ 
ntaould  have  been  refused  for  the  dual  rea- 
son that  the  order  of  which  the  annulment 
-was  Bought  was  clearly  a  matter  within  the 


jurisdiction  of  the  police  Judge,  and,  If  any 
error  was  Involved  in  the  making  of  It,  the 
defendant  In  the  action  had  an  adequate  rem- 
edy by  appeal.  Bennett  v.  Wallace,  43  Cal. 
25;  Valentine  t.  Police  Court,  141  Cal.  615, 
75  Pac.  336. 

This  court  has  held  in  two  well-considered 
cases  that  the  denial  of  a  jnry  altogether  In 
a  misdemeanor  case  was  but  an  error  of 
law,  and  that  the  justice's  court  did  not  In 
such  denial  exceed  Its  jurisdiction.  Ex  parte 
Miller,  82  Cal.  454,  22  Pac.  1113;  Powelson 
V.  Loekwood,  82  Cal.  G13,  23  Pac.  143.  If  an 
order  denying  a  jury  trial  altogether  Is  not 
in  excess  of  jurisdiction,  It  is  difficult  to  see 
how  an  order  merely  directing  what  officer 
shall  summon  persons  from  whom  to  select 
a  jury  can  be  said  to  be  in  excess  of  Juris- 
diction. In  the  still  later  case  of  In  re  Fife, 
110  Cal.  8,  42  Pac.  299,  also  well  considered, 
it  is  said:  "A  jury  may  be  waived  in  any 
civil  case,  and  It  is  not  contended  by  any 
one  that  the  refusal  of  a  demand  for  a  jury 
In  a  civil  case  affects  the  jurisdiction,  or  Is 
anything  more  than  an  error;  and  as  a  Jury 
may,  under  the  Constitution,  be  waived  in 
all  criminal  cases  not  amounting  to  a  fel- 
ony,' a  jury  is  not  a  necessary  constituent 
part  of  a  court  for  the  trial  of  a  misde- 
meanor, and  the  refusal  of  the  court  to  allow 
a  Jury  on  such  a  trial  Is  mere  error.  This 
principle  will  be  found  to  be  established  by 
the  general  authorities,  but,  as  It  has  been 
deflnltely  declared  by  decisions  of  this  court, 
we  need  look  no  further." 

We  advise  that  the  judgment  be  reversed, 
with  directions  to  the  court  below  to  deny 
the  petition  of  plaintiff  In  every  particular. 

We  concur:  HARRISON,  O.;  OUIP- 
MAN,  G. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  1b  reversed,  with  direc- 
tions to  the  court  below  to  deny  the  petition 
of  plaintiff  In  every  partlcuhir:  8UAW,  J.; 
ANGBLLOTTI,  J.;  VAN  DYKB,  J. 


MURPHT  V.  MURPHY.  (8.  F.  3,027.) 
(Supreme  Court  of  California.   Nov.  28,  1904.) 

avnaUKVT  —  ACTIONS—  PLEADINGB— riNDINQS 
—INTEBBST— PBESUMPTIOnS— CALCUT.ATI0H. 

1.  In  an  action  on  a  judgment  a  complaint  al- 
leging "that  said  Queen  s  Bench  DivlBlon  of  said 
High  Court  of  Justice  had  jurisdiction  of  the  sub- 
ject-matter of  Bald  action  and  of  the  parties 
thereto."  and  further  alleging  that  said  judgment 
"was  duly  given,  made,  and  entered  in  and  liy" 
aaid  court,  sufficiently  alleged  the  jurisdiction 
of  the  court  rendering  the  judgment,  in  the  ab- 
sence of  a  demurrer. 

2.  Where  a  complaint  In  an  action  on  a  judg- 
ment alleged  that  the  court  had  jurisdiction  of 
the  subject-matter  of  the  action  and  of  the  par- 
ties thereto,  and  that  the  judgment  was  duly 
given,  made,  and  entered  in  and  by  aaid  court, 
findings  that  the  allegations  of  the  complaint 
were  true  sufficiently  showed  the  jurisdiction  of 

Y  1.  See  Judgment,  vol.  SO,  Cent.  Dig.  Ifi  1772,  177t 
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the  oourt  by  whicb  the  Judgnnnt  wu  rendered. 

Id.  the  absence  of  any  showing  to  the  con- 
trnry,  an  English  judgment  will  be  presumed  to 
liave  drawn  interest  at  7  per  cent,  the  same  as 
a  dometitic  judgment. 

4.  In  an  actum  on  an  Eineliah  Judgment,  an 
flilegntion  of  the  complaint  that  on  tho  date  of 
the  judpraent  "the  value  of  aald  jtirifrmpnt  In 
lawful  money  of  the  United  States  of  Am<^rica 
was  17,055"  sufficiently  alleged  the  value  of  the 
Judgment. 

In  an  action  on  an  Enslish  jndgment.  where 
the  complaint  alleged  the  value  of  the  jud;rmt>nt 
in  American  money  on  the  date  of  its  rendition, 
and  asked  interest  on  that  amonnt  at  the  rate 
of  7  per  cent,  per  annum  from  said  date,  and  the 
court  fonnd  that  the  allegations  of  the  com- 
plaint were  true,  tbe  judgment  to  be  rendered 
was  properly  caJcnlatcd  from  the  figures  and  al- 
legations of  the  complaint. 

CommlBSfoneni'  Dedaion.  Department  1. 
Apipeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  TOomas  F.  Graham, 
Judge. 

Action  by  Nora.  Helen  Gertrude  O'Neill 
Murphy  against  Bertbam  Samuel  Joseph 
FInnleton  O'Ntill  Mnrpby.  Prom  a  judgment 
tor  plaintiff,  defendant  appeals.  Affirmed. 

Bishop  ft  Wheeler  (William  RIx,  of  coun- 
sel), for  appellant  Elliott  McAllister  and 
Frank  H.  Fowen,  for  respondent. 

ORAT,  C.  Tbe  action  Is  based  upon  a 
judgment  made  and  entered  In  favor  of 
plaintiff  against  defendant  In  the  Queen'a 
Bench  Division  of  the  High  Court  of  Justice 
of  the  Supreme  Oourt  of  Judicature  In  Eng- 
land on  the  11th  day  of  November,  1898,  for 
the  sum  of  £1,4.>1  4fl.  The  plaintiff  obtain- 
ed judgment,  from  wblch  tbe  defendant  ap- 
l>ealed. 

1.  There  was  no  demurrer  to  the  amended 
complaint.  The  appellant  attacks  It,  bow- 
(*ver,  upon 'the  ground  that  it  fails  to -state 
facts  constituting  a  cause  of  action,  in  that 
it  contains  no  facts  showing  that  the  English 
court  bad  Jurisdiction  of  tbe  siibject-matter 
of  the  action  or  of  the  person  of  tlie  defend- 
ant. The  complaint  contains  tbe  following 
allegations  In  this  behalf:  "That  said 
Queen's  Bench  Division  of  said  High  Court 
of  Justice  had  jurisdiction  of  tbe  subject- 
matter  of  said  action  and  of  the  parties 
thereto."  It  also  avers  that  said  Judgment 
"was  duly  given,  made,  and  entered  in  and 
by"  eald  court.  Certainly,  in  the  absence  of 
a  demurrer,  this  was  sufficient  on  the  subject 
of  Jurisdiction  in  the  English  court.  Dore 
V.  Thomburgh,  00  Cal.  64,  27  Pac.  30,  25  Am. 
St.  Rep.  100.  The  finding  are  that  all  the 
allegations  of  the  complaint  are  true,  and 
hence  the  findings- also  sufficiently  show  the 
Jiu'lsdictlon  of  tbe  court  in  whicb  the  Judg- 
ment here  sued  on  was  rendered. 

2.  Tlie  allegation  of  the  complaint  as  to  tbe 
value  of  the  jndgment  Is:  "Tbat  upon  said 
lltb  day  of  November,  A.  D.  1898  Ithe  date 
of  the  English  Judgment],  the  value  of  said 
Judgment  •  •  •  in  lawfnl  money  of  tbe 
United  States  of  America  was,  to  wit,  seven 
thousand  and  flfty-flve  dollars."  The  com- 
plaint also  alleged  that  no  part  of  said  Judg- 
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ment  had  been  paid,  and  tbat  the  Judgment 
remained  "wholly  unpaid,  nnd  in  full  force 
and  effect"  The  law  of  England  on  the 
<lue8tion  of  interest,  as  on  every  other  ques- 
tion, will,  in  tbe  absence  of  any  showing  to 
the  contrary,  be  presumed  to  be  the  same  as 
the  law  of  this  state.  WIckersham  v.  John- 
ston, 104  Cal.  407,  411,  38  Pac.  89.  43  Am. 
St  Rep.  lis.  The  Judgmeot,  being  of  a 
given  value  when  rendered  Is  presumed  to 
have  drawn  intw-eet  at  the  rate  of  7  p»"r 
cent.,  and  nothing  having  been  paid  on  it. 
tbe  value  of  the  Judgment  at  tbe  date  of  rli- 
commencement  of  this  action,  as  well  at: 
at  tbe  date  of  the  Judgioent  herein,  was  a 
mere  matter  of  figures,  to  be  calculated  with 
mathematical  certainty  from  the  alle^atinvK 
of  tbe  complaint.  The  prayer  of  tbe  com- 
plnint  was  for  $7,056,  togetlier  with  intercut 
therean  at  the  rate  of  7  per  cent,  per  annum 
from  said  11th  of  November,  1898,  the  date 
of  the  English  judgment  Tbe  coMipIaiDi 
was  entirely  sufficient  as  to  allegatioiis  of 
value  ■ot  the  Judgment,  and  tbe  findings  fol- 
lowing It  were  also  entirely  auffideat  snd 
fully  sopjport  tbe  conclusions  af  law  and  tbe 
judgment  herein  for  $8,284.13,  which  Judg- 
ment was  pr^rly  calculated  from  the  fiit- 
nres  and  allegations  of  the  comptalat;  all  of 
wblcb  were  found  to  be  tme. 
We  advise  tiiat  tbe  Judgment  be  nfllrmed. 

We  coDCvr:  OOOPSai.  a;  CHIPMAN,  a 

For  the  reasons  given  hi  the  foregoing 
opinion,  the  Judgntent  Is  affirmed:  AKUEL- 
LOTTI.  J,;  SHAW,  J.;  VAX  UlJ^.  J. 


ROHBBACHER  t.  AXTKEN  et  «I.   (S.  F. 
3,028.) 

(Supreme  Court  of  Calif orala.    Nor.  29.  19i^.l 

CORSIDEBATION  FOB  NOTB— COHPBOIIISK  OF  LE- 
QAX,  PROCEBDIiraa. 

1.  There  bATiog  been  a  shortage  hi  tbe  ■<'- 
count  of  plaintlirs  deceased  husband  aa  exe«-i:- 
tor  of  an  estate,  the  dismissal  of  proccediurs 
against  hia  co-executor,  and  refraioing  from  prt  - 
Renting  a  claim  agaihst  the  estate  of  ^ainiifTs 
deceased  husband,  is  a  sufficient  coumderatinn 
for  plaintitTs  note  for  the  amount  of  shortage. 

Comraisslonen'  Declsfon.  De^artmoit  1. 
Appeal  from  Supcaior  Gour^  City  and  Gouoty 
of  San  Francisco;  M.  G.  Slosa^  Judge. 

Action  for  tbe  oancellatton  ot  a  note  by 
Mary  S.  Robrbaeber  against  Jobn  R.  Aitken 
and  J.  G.  Gullen.  From  a  Judgment  for  de- 
fendants and  an  order  denying  a  metiDn  fnr 
a  new  trial,  plaintiff  appeals.  Affirmed. 

Reddy,  Campbell  &  Metson  and  Carap1>eiL 
Metson  &  Campbell,  for  appeHant  John  K. 
Altken  In  pro.  per.,  and  also  for  leeiiOD'len- 
J.  C.  Cntlen. 

COOPER,  O.   This  action  was  brougtit  tr 
obtain  the  cancellation  of  a  promlseory 
upon  the  ground  tbat  tbe  maker  had  rel<T'^^ 
«d  no  cecisMeration  thmfor,  and  to  en>« 
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the  holder  from  attempting  to  realize  upon  [ 
certain  shares  of  stoclc  pled^recJ  to  bira  as  se- 
curity for  said  note.  Upon  the  findings  Judg- 
ment was  entered  for  defendants,  and  this 
appeal  la  from  the  ifodgment  and  order  de- 
-jliig  pinlntlflTs  motion  for  a  new  trial. 

The  case  tm^ed  upon  the  question  as  to 
whether  -or  not  there  was  a  good  and  suffi- 
cient consideration  for  the  note.  The  trial 
court  found  that  "there  was  a  good  and  suf- 
flclent  consideration  therefor  moving  from 
the  said  defendant,  John  R.  Altken,  to  the 
said  plaintiff."  The  promissory  note  is  pre- 
sumed to  have  been  executed  for  a  sufficient 
consideration,  and  all  presumptions  are  In 
faror  of  the  finding  of  the  court.  We  are  of 
the  opinion  that  the  evidence  supports  the 
fiudlnjr.  PhlUp  Rohrbacher,  the  husband  of 
plaintiff,  prior  to  biM  death,  had  been  a  Joint 
executor  with  one  Bhmann  of  the  will  and 
estate  of  one  Merz.  After  his  death,  In 
April,  1897,  It  was  discovered  that  there  was 
au  apparent  shortage  on  the  part  of  deceased 
in  the  funds  of  the  Merz  -estate  .of  about 
S5,000. 

Defesdant  Altken  Is  the  assignee  of  a 
three-fourths  Interest  ta  the  estate  of  Men!, 
tn  September.  19S8,  two  of  the  heirs  of  the 
Merz  estate,  assignor^  of  defendant  Altken, 
petitioned  the  court  having  jorlsdlctlon  to 
■suspend  the  powers  of  the  survlTlng  execu- 
tor, Ehmnnn.  and  to  revoke  his  letters  testa- 
mentary, and  thereupon  A  citation  was  Is- 
sued and  an  order  made  "temporarily  sus- 
pending the  powers  of  the  execntors  of  said 
-estate,  ^nd  Erecting  said  execntors  to  show 
cause  an  the  12th  day  of  September,  1898, 
why  they  should  not  be  removed  as  execu- 
tors of  said  estate."  Fending  the  hearing 
on  the  citation  Mr.  Louis  P.  Dunand,  who 
was  attorney  for  plaintiff  in  the  estate  of 
her  deceased  husband,  had  investigated  the 
matter  of  the  shortage  In  the  Merz  estate, 
aiid  had  been  engaged  in  negotiations  with 
Mr.  Asher,  the  attorney  for  defendants,  as  to 
said  shortage.  Daaand  testified:  "She  ex- 
amined the  figures,  and  X  communicated  the 
facts  to  Mrs.  Rohibacher.  One  day  lUnima 
Kohrhaclier,  a  daughter,  stated  that  she  pre- 
ferred that  she,  her  two  daughters,  and  Mrs. 
Kohrbacher  should  pay  the  money  by  the 
Oieoution  of  this  note.  •  •  •  Mrs.  Kohr- 
bacher was  the  executrix  of  her  husband's 
estate.  •  *  •  Tte  lady  aad  her  child 
wished  to  pay  the  obligation  of  their  father 
to  the  estate  of  Merz.  •  •  •  The  daugh- 
ter sta<ted  iix&t  she  did  not  want  her  papa 
to  owe  any  money;  that  when  any  money 
came  out  of.  her  father's  estate  she  would  be 
willing  to  contribate  her  alULre;  and  Mrs. 
Kohrbacher  stated  that  she  would  see  the 
nther  sisters,  and  that  If  they  wislied  to  con- 
tribute she  would  give  us  an  answer.  At 
Uie  next  Interview  they  were  perfectly  sat- 
isfied. •  •  •  Our  conversations  were  with 
reference  to  settling  the  amount  of  tha 
detlclt.  The  note  was  siffned  four  or  five 
uiouthft  after  negotiations  had  been  com- 


[  menced."  Plaintiff  testified:  "I  signed  the 
note  and  agreement  submitted  to  me.  It 
was  claimed  that  there  was  a  shortage  in 
the  Merz  estate,  and,  as  I  didn't  want  nny 
scandal,  or  anything,  I  thought  If  I  got  imy- 
thing  out  of  my  husband's  e^^tate,  and  my 
daughter's,  we  decided  to  settle  that  matter 
rather  than  to  have  any  scandal."  Defend- 
ant Altken  testified:  **The  consideration  for 
the  note  was  the  dismissal  of  the  proceedings 
agahwt  Mr.  Paul  Ehmann — ^the  waiving  of 
the  claim  against  him.  The  consideration 
was  the  dismdisal  of  the  citation  against  Kh- 
mann." 

Plaintiff  was  represented  by  her  raiiu«f>l 
In  all  the  negotiations  and  InvestJfratlons  as 
to  the  shortage  of  her  deceased  husband  as 
executor  of  the  Merz  estate.  She  consulted 
her  daughters,  and  fully  Investigated  the- 
matter.  After  such  Investigation,  and  with, 
the  consent  of  her  attorney,  she  eiecoted  the 
note  and  agreement.  The  citation  agninst 
the  surviving  executor  Ehmann  was  thereup- 
on dismissed,  and  the  matter  regarded  as  set- 
tled. The  d^endants  changed  their  poattlott 
upon  the  faith  of  the  note  and  agreement.  It 
may  be  that  now  they  would  be  unable  to 
collect  ftom  the  oo-executor.  Where  legnl 
proceedings  tiave  been  Instituted,  and  the 
parties  after  investigation.  In  the  absence  of 
fraud,  make  a  compromise  agreement,  and 
the  proceedings  are  In  consideration  thereof 
■dismissed,  the  dismissal  of  the  proceedings 
constitutes  a  consideration  for  ttie  agree- 
ment. The  parties  cannot  afterwards  make 
the  agreemmt  d^end  upon  the  -question  as 
to  whether  or  not  the  party  covid  have  pre- 
vailed  in  such  proceeding.  If  so,  no  eom- 
promlse  agreement  would  be  valid.  '  Such 
agreements,  in  the  absence  of  fraud,  are  fa- 
vored and  sustained  by  the  courts,  because 
tliey  put  an  end  to  litigation,  and  tend  to 
produce  peace  and  good  will.  Plaintiff,  hav- 
ing faith  in  her  attorney,  and  wishing  to 
sustain  the  repntation  of  her  deceased  lius- 
iiand.  knowing  all  the  facts,  made  the  agree- 
ment and  signed  the  note.  Good  faith  and 
honesty  now  require  that  she  keep  the  con- 
tact she  has  made.  She  made  the  contract 
and  note  In  Mai'cb,  1S99.  She  did  not  oom- 
menoe  tMs  action  ontll  September,  1890. 
The  action  was  not  tried  until  May,  IfiOl. 
It  was  not  necessary  for  defendants  to  have- 
presented  a  claim  against  the  estate  of  ploln- 
tlfTs  deceased  husband.  The  claim  was  set- 
tled by  the  personal  obligation  of  plaintiff. 
If  she  desired  the  estate  of  her  deceased  hus- 
band alone  to  be' responsible,  she  shonld  have 
taken  that  position  'before  she  signed  the 
note.  The  principles  her^n  stated  have  been 
applied  by  the  courts  in  many  cases.  Tiiey 
were  applied  tn  a  case  where  the  husband 
died  leaving  a  ncrte  unpaid,  and  having  trnns- 
ferred  all  k4«  property  to  his  wtte,  who  tn- 
turn  trassferred  it  to  her  daughter,  and  the 
mother  and  daughter  gave  a  new  note  to 
the  creditor  of  the  deceased  husband.  Wbe- 
1&U  V.  Swain,  132  Cai.  389,  64  Fac.  56a  And. 
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where  a  note  and  mortgage  had  been  exe- 
cuted hy  the  tauaband  and  wife,  the  husband 
died,  and  the  claim  of  the  mortgagee  was 
proven  against  the  estate,  the  wife  and  chil- 
dren executed  a  new  note  and  mortgage  up- 
on the  same  propertr^  Humboldt  Sav.,  etc., 
Soc.  T.  Dowd,  137  Gal.  408,  TO  Pac.  274.  It 
was  there  said:  "The  mortgagors,  after 
ezecuting  the  note  and  mortgage  In  exten- 
sion of  a  debt  which  was  a  legal  charge  up- 
on their  property,  will  not  now  be  heard  to 
say  that  their  act  was  without  considera- 
tion. If  their  sense  of  right  and  justice  does 
not  Impel  them  to  pay  the  note  so  made  by 
them,  the  court,  as  a  matter  of  law,  will  com- 
pel them  to  pay  It." 

In  Conn.  Ufe  Ins.  Oo.  t.  McCormlck,  45 
Cal.  580,  It  was  held  that  a  mortgage  exe- 
cuted by  a  married  woman  upon  her  sep- 
arate property  to  secure  money  due  and  ow- 
ing by  her  husband  was  valid.  In  the  late 
case  of  Farmers',  etc..  Bank  v.  De  Shorb.  137 
CaL  693,  70  Pac.  771,  It  Is  said:  "It  iB  the 
well-settled  mle  tbat  a  married  woman  may 
mortgage  her  separate  property  for  the  debt 
of  her  husband."  See,  further.  Walker  v. 
Dlzon  Crucible  Co.,  47  X.  J.  Bq.  S42,  20  Atl. 
886;  McNulty  v.  Cooper.  8  OIU  &  J.  214; 
fihipman  v.  Lord.  5S  N.  J.  Eq.  SSI,  44  AtL 
215.  We  have  carefully  examined  the  case 
of  Chaffee  v.  Browne,  100  Cal.  211,  41  Pac 
1028,  relied  upon  by  appellant,  and  are  not 
disposed  to  extend  Its  doctrine  beyond  the 
facts  therein  stated,  though  It  Is  not  In  con- 
flict with  what  is  here  decided.  There  the 
mortgage  was  given  by  a  married  woman  to 
secure  the  pre-existing  debt  of  her  husband. 
Mo  extension  of  time  was  given,  and  nothing 
was  given  np  or  surrendered.  "The  wife  re- 
ceived nothing,  the  husband  received  noth- 
ing, the  creditor  parted  with  nothing."  (As 
to  the  effect  of  Chaffee  t.  Browne,  see  Mc- 
Donald T.  Randall,  139  CaL  252, Pac.  997.) 
In  this  case  the  creditor  parted  with  his  right 
to  pursne  the  proceedings  Institnted  by  his 
citation.  Six  montiis*  time  was  given  by 
reason  of  the  note.  The  plaintiff  kept  the 
question  as  to  her  husband's  shortage  In  his 
capacity  as  trustee  from  being  openly  In- 
vestigated in  such  proceeding. 

We  advise  that  the  Judgment  and  order 
be  atafmed. 

We  concur:  ORAT,  0.;  HARRISON,  a 

For  the  reasous  given  in  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  affirmed:  SHAW,  J.;  ANOELLOT- 
TI,  J.;  VAN  DYKE.  J. 


EELLOGO  V.  LOPEZ.   (S.  F.  3,022.) 
(Supreme  Court  of  Califoinia.   Nov.  80,  1904.) 

PBUTCIPAL  ANn  SUBETV— ACCOlOfOnATION  PA- 
FEB — CON  BIDEBAT  ION— OOMTBIBDTIOH — 
NATURE  OP  CAUSE  OF  ACTION. 

1,  Where  defendant  and  other  stockhoISers  of 
a  corporation  made  and  indorsed  a  note  for  the  j 


accommodation  of  the  cor[>oration,  in  pDrsoance 
of  an  agreement  to  that  eSret,  at  one  time  and 
as  part  of  one  transaction,  whereupon  the  note 
was  discounted  and  the  money  was  received  and 
used  by  the  corporation,  defendant  and  his  co- 
makers were  merely  sureties  of  the  corpMatioD, 
and,  as  such,  entitled,  by  the  terms  of  Civ.  Code. 
$  2848,  to  contribution  from  each  other. 

2.  Under  Civ.  Code,  S  2831.  defining  a  surc-ty 
as  one  who,  at  the  request  of  another,  and  for 
the  purpose  of  securing  to  him  a  benefit,  becom^^s 
responsible  for  the  performance  by  the  latter  of 
some  act  In  favor  of  a  third  person,  or  hypothe- 
cates property  as  secnrlty  therefor,  persons  who 
execute  and  indorse  a  note  for  the  accommoda- 
tion of  a  corporation  of  which  they  are  mem- 
bers are  primarily  liable  for  their  individual 
proportion  of  the  debt,  and  secondarily  liable  as 
Boreties  for  the  proportions  owed  by  the  others. 

a  Under  Civ.  Code,  S  1005,  providing  that 
any  prejudice  suffered  or  agreed  to  be  suffered 
by  another  as  an  inducement  to  the  promisor  Is 
a  good  consideration  for  a  promise,  the  signing 
of  accommodation  paper  by  joint  makers  tiivve- 
of  is  a  suSicieat  consideration  to  support  eadi 
otber'a  promise  to  pay  his  proportion  of  th*  pa- 
per but  the  secondary  liability  of  auch  joint 
makers  as  sureties  for  the  others'  proportion  of 
the  obligation  in  case  of  their  default  is  with- 
out consideration  and  invalid. 

4.  Where  sureties  are  such  not  on^  upon  eqai- 
table  principles,  but  by  the  legal  effect  of  tbeir 
contract,  a  suit  for  contribution  can  he  main- 
tained in  assumpsit  on  the  implied  contract  by 
the  surety  satisfying  the  obligation;  but  where 
there  is  an  express  pruuise  to  pay  th^e  is  al- 
ways, to  the  extent  that  there  Is  a  considera- 
tion, a  legal  cause  of  action  which  will  prevail 
except  to  the  extent  that  grounds  tot  equitable 
relief  are  affirmatively  shown  by  defendant. 

Commlsstoners"  Dedslom.  Department  L 
Appeal  from  Superior  Court,  City  and  County 
of  San  Frandsco;  Jc^n  Hunt,  Judge. 

Action  by  C.  R  Kellogg  against  ^  B.  De 
B.  Lopes.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.  Reversed. 

Gavin  McNab,  for  appellant.  Chapman  ft 
Clift  and  Martin  Stevens,  for  respondent 

SMITH,  C.  Suit  on  a  promissory  note  for 
the  sum  of  $1,500,  with  interest,  etc.  The 
note  runs  from  the  defendant  Lopez  to  H. 
F.  Anderson  as  payee.  It  was  Indorsed  by 
the  latter  to  the  Bank  of  British  Columbia, 
and  upon  payment  by  Anderson  was,  by  his 
direction  and  for  his  use,  assigned  by  the 
bank  to  the  plaintiff.  The  defense  set  ap  in 
the  answer  is,  in  effect,  that  the  note  wa8 
signed  by  Lopez  for  the  accommodation  of 
Anderson,  and  that  it  was  without  considera- 
tion. The  verdict  and  judgment  was  for  the 
defendant.  The  appeal  is  by  the  pialntilf 
from  an  order  denying  his  motion  for  a  new 
trial 

The  principal  question  Involved  In  the  rase 
Is  as  to  the  sufficiency  of  the  evidence  lo 
Justify  the  verdict,  with  relation  to  which  the 
defendant's  answer  may  be  regarded  as  set- 
ting up  two  defenses:  The  one,  that  he 
signed  as  security  for  Anderson  only  (Civ. 
Code.  S  2632);  the  other,  that  there  was  no 
consideration  for  his  promise  (Civ.  Code.  I 
1550).  These  defenses  are,  In  effect.  Iden- 
tical, but  they  rest  on  different  principles 
which  should  be  distinguished. 

With  regard  to  the  former,  there  was  no 
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evidence  In  Uie  case  tending  to  show  Hut 
laj^  signed  the  note  for  the  accommodation 
of  Anderson.  But  the  fticts  proven  by  the 
defendant  were,  merely,  that  Axidwson  and 
Lopei  and  one  Stat^pole  wat  stockholders 
of  the  San  Mateo  Cotnralng  Association,  a 
corporation,  and  made  and  Indorsed  the  note 
for  the  accosnmodatlon  of  the  association; 
that  this  was  done  In  pnrsnance  of  an  agree- 
ment to  that  effect  ftt  one  time  and  as  part 
of  one  transaction;  that  the  note  was  then 
delivered  to  an  agent  of  the  association  to  be 
dlsconnted  for  Its  nsci  and  that  Uie  money 
was  received  and  used  by  the  aasodatlon. 
Upon  tibia  state  of  facts  It  Is  clear,  at  least 
In  this  state,  that  in  equity— where  "the 
form  of  ttie  Instmment  may  be  *  *  *  dis- 
regarded"— ^tba  parties  to  the  note  are  to  be 
regarded  as  mere  snretlea  of  the  association, 
and  as  ancfa  entitled  to  contribution  from 
each  other.  Beynolds  v.  Wheeler,  10  C.  B. 
N.  8.  664;  BfcDonald  v.  Whitfield,  8  App. 
Cases,  L.  B.  744r^;  Machado  v.  FonandeE, 
74  Cal.  362,  16  Pac  19;  Leeke  v.  Hancock, 
76  Cal.  127.  17  Paa  937;  Civ.  Code,  |  2822; 
and  see,  alw^  Deerli^  t.  The  1^1  of  Vnn- 
ctaete«^  2  Bos.  and  PuL  271.  273;  Powell  v. 
Powell,  48  Gal.  286;  Norton  v.  Goons,  3  Dailo. 
132;  8.  c.  6  N.  T.  SSf  1  Story's  EKj.  Jvr.  H 
492-8;  and  Glv.  Code.  {  284a  The  case,  there- 
fore, differs  material^  from  the  case  plead- 
ed; and  the  question  la  thus  suggested, 
whether  the  facta  proven  were  relevant  to  the 
Issue  presented  by  the  answer.  Fw  If  not, 
there  was,  with  regard  to  the  allegation  that 
the  note  was  made  tar  the  acc(»nmodation  of 
Anderfon,  a  total  failure  of  proof. 

The  solution  of  this  questltm  will  depend 
upon  the  nature  of  the  reciprocal  rights  and 
obUgatloos  of  the  surelies  between  each  oth- 
er, disregarding  their  common  relation  to  the 
prlncbwl  debtor.  Thus  viewed,  In  such  a 
case  as  we  are  considering  each  surety  Is 
primarily  liable  twe  bis  proportion  of  the 
debt,  and  Cor  the  balance  as  surety  toe  the 
others.  Civ.  Code.  {  2831;  BoUvier's  Law 
Die.  "Suretydilp."  As  to  his  own  part  of 
the  debt,  therefore,  he  is  not,  as  to  his  fel- 
lows, a  surety,  but  a  principal  debtor.  Thus, 
in  the  case  before  us,  Lopes,  in  terms,  agreed 
to  pBj  to  Andorson  <nr  order  the  whole  of 
the  Ciebt,  bvt  In  effect  his  agreement  was 
to  i»ay,  unconditionally,  Us  proportlw  of  it* 
and  the  balance  only  upon  the  default  of  the 
others,  and  to  the  extent  of  this  primary  ob- 
ligation the  ■  note  precisely  ^presses  the 
promise.  As  to  the  balance  of  the  amount 
named  In  the  note,  the  proofti  show  that  Lo- 
pes was  surely  only  for  And«*son  and  Stack- 
pole,  and  hence  to  ttaat  extent  the  note  is  In- 
validated. But  as  to  his  principal  obligation 
the  effect  of  the  note  Is  not  varied  nor  its 
validity  affected.  The  facts  proved  were 
therefore  relevant  to  the  issue,  and  all  tliat 
can  be  said  is  tbat  tbe  defendant  failed  to 
prove  bis  case  In  part;  that  Is  to  say,  he 
proved  only  tbat  he  was  surety  for  Anderstm 
for  a  third  of  the  debt,  and  for  Stai^pcde  for 
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I  anotbor  third,  but  as  to  the  remaining  third 
j  he  failed  to  make  out  his  case. 

The  same  result  must  also  be  reached  if 
'  we  consider  the  defense  as  a  plea  of  want  of 
';  c<Hislderatlon.   As  to  two-thirds  of  the  note 
I  for  which  Anderson  and  Stackpole  were  pri- 
marily Hable,  there  was  no  consideration 
,  moving  to  the  defendant,  and  to  that  extent 
his  promise  was  Invalid.  But  as  to  his  own 
part  ct  the  debt  the  Incurrence  of  like  obliga- 
tions by  Anderson  and  Staclcpole  constituted 
a  "prejudice  suff«%d  ot  agreed  to  be  suffered 
(by  them)  as  an  Inducement"  for  the  defend- 
ant's promise,  and  was  therefore  a  sufficient 
ctm^deratlon.  dv.  Code,  1  1605. 

The  suit,  it  may  be  observed,  Is  not  a  suit 
for  contribution  merely.  It  is  a  suit  on  de- 
fendant's express  promise  to  pay,  to  which 
tbe  defense  interposed  has  either  wholly  or 
partly  failed.  The  case,  therefore,  differs 
from  the  case  of  contribution  between  sure- 
ties who  are  such  not  only  upon  equitable 
principles,  but  by  the  legal  effect  of  their 
contract  In  the  latter  case  the  suit  for  con- 
tribution can  be  maintained  in  assiunpsit  on 
the  implied  contract  by  tbe  surety  satiating 
tbe  obllgaticm,  but.  it  is  said,  cannot  be  main- 
tained by  bim  as  as^gnee  of  the  original  con- 
tract But  In  a  case  lilce  the  present,  on  an 
express  pnmilse  to  pay,  time  is  always,  to 
the  extent  thwe  Is  a  oonaidnatlon,  a  l^l 
cause  of  action,  which  remains  unaffected  ^ 
except  to  the  eztoit  Qiat  the  grounds  for 
equitable  relief  are  affirmatively  shown  by 
the  defendant;  and  here  the  defendant  has 
partly,  if  not  wholly,  failed  to  make  out  such 
equitable  defense. 

We  advise  that  the  orda-  appealed  from  be 
reversed. 

I  concur:  GBAT,  Ol 

For  thB  reasons  given  In  the  fwegolng  opin- 
ion, the  mrder  appealed  from  is  reversed: 
ANOBLLOTTI.  J.;  SHAW.  J.;  TANDYKB,  J. 


FRITT8  V.  CHARLES,  JusUce  of  the  Peace. 
(S.  F.  3.900.)* 

(Supreme  Court  of  California.    Not.  30,  1904.) 

HISDBHEANOBS  —  AHBBST  — WABBANIV-JUBTICI!: 
OF  THE  PEACE— ISSUAnCB—KANDAUUS— 
BIGHTS  or  PBIVAXB  CmZENS. 

1.  Under  Code  Civ.  Proc.  $  1086,  providing 
that  a  writ  of  mandate  will  not  be  issued  ex- 
cept on  the  application  of  the  part;  beneflcially 
Interested,  a  private  citizen  was  not  entitled  to 
such  writ  to  compel  a  justice  of  the  peace  to  i»- 
sue  a  warrant  of  arrest  for  an  alleged  misde- 
meanor committed  by  another  iu  unlawfully 
playing  a  game  of  chance  with  a  slot  machine, 
where  there  waa  nothing  to  show  tliat  Its  opera- 
ti<Ki  constituted  an  injury  to  plaintiff  different 
in  kind  from  the  injury  to  the  general  public. 

CommlsalonerB*  Decision.  In  Bank.  Ap- 
peal from  Superior  Oourt,  Santa  Clara  Coun- 
ty; Hiram  8.  Tuttle,  Judge. 


•Rehetflng  danied  Dectntbar  19,  UM. 
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Application  for  t  writ  of  mandate  by  Jo- 
seph rrltts  against  8.  W.  Charles,  as  Justice 
of  the  peace.  From  a  jndgment  denying  the 
application,  plaintiff  appeals.  Affirmed. 

U.  8.  Webb,  Atty.  Gen.,  and  Jas.  H.  Camp- 
bell, Dlat.  Atty.,  for  appellant.  B.  W. 
Charles,  in  pro.  per.  Louis  O'Neal  and  Owen 
D.  Richardson,  amicus  curlK. 

COOPER,  O.  Defendant  is  a  justice  of 
the  peace  In  Palo  Alto  township,  In  Santa 
Clara  county.  Plaintiff  filed  an  affidavit 
with  said  Justice  in  which  he  alleged  that  a 
misdemeanor  had  been  committed  by  one 
Levin,  by  unlawfully  playing  and  conduct- 
ing a  "certain  game  played  with  a  device 
known  as  a  slot  machine;  said  machine  be- 
ing supplied  with  a  certain  amount  of  mon- 
ey, and  being  operated  by  placing  therein  a 
nickel  and  turning  a  crank;  the  person  pla- 
cing said  nickel  therein  securing  thereby  a 
chance  of  getting  a  much  larger  sum  of  mon- 
ey from  said  machine  upon  turning  said 
crank."  The  defendant  refused  to  Issue  a 
warrant  for  the  arrest  of  Levin  for  the  rea- 
son that.  In  his  opinion  as  Justice  aforesaid, 
the  said  criminal  complaint  or  affidavit  did 
not  state  facts  sufficient  to  show  tuat  any 
public  offense  had  been  committed.  There- 
upon this  application  was  made  to  the  su- 
perior court  for  a  writ  of  mandate  to  compel 
the  defendant,  as  Justice,  to  issue  a  warrant 
for  the  arrest  of  Levin.  The  court  denied 
.  the  application  for  the  writ,  and  plaintiff 
prosecutes  this  appeal  from  the  Judgment. 

It  is  not  necessary  to  pass  upon  the  ques- 
tion as  to  the  sufficiency  of  the  complaint  in 
the  Justice's  court.  The  writ  of  mandate 
will  not  be  Issued  except  upon  affidavit  on 
the  application  of  the  party  beneflclally  in- 
terested. Code  Civ.  Proc.  ff  1086.  The  plain- 
tiff is  not  tlie  party  beneficially  Interested, 
within  the  meaning  of  the  statute.  If  a  mis- 
demeanor has  been  committed,  the  law  pro- 
vides machinery  for  the  arrest  and  prosecu- 
tion of  the  party  who  committed  the  mis- 
demeanor. If  the  officers  of  the  law  fall  to 
do  their  duty  where  the  rights  of  the  public 
are  Involved,  the  law  provides  a  remedy  in 
such  case.  It  Is  the  settled  rule  tiiat  a  pri- 
vate Individual  can  apply  for  this  remedy 
only  In  those  cases  where  he  has  some  pri- 
vate or  particular  interest  to  be  subserved 
or  some  particular  right  to  be  preserved  or 
protected  by  the  aid  of  this  process,  inde- 
pendent of  that  which  he  holds  with  the  pub- 
lic at  large.  In  Marini  v.  Graham,  67  Cal. 
130.  7  Pac.  442,  the  petitioner  asked  for  a 
writ  of  maudatf  to  compel  the  superintend- 
ent of  public  streets  to  abate  an  alleged  pub- 
lic nuisance.  The  writ  was  denied,  and  the 
court  said  In  speaking  of  the  rights  of  the 
applicant:  "The  facts  upon  which  he  relies 
as  the  basis  of  his  action  to  enforce  an  al- 
leged private  rifiht  in  himself  affirmatively 
show  that  the  obstruction  In  the  sidewalk  of 
which  lie  coni[)lains  Is  uot  more  lujurious  to 
himself  than  it  Is  to  the  inhabitants  at  large. 


Aiiy  Injury  or  annoyance  wblch  he  suffered 
from  it  may  be  greater  in  d^ree,  bat  It  is 
not  different  in  kind  from  tbat  sustained  by 
tbe  public.  Therefore  he  receives  trom  It 
no  special  injury  for  which  he  Is  oititled  In 
law  to  a  private  actiMi,  •  •  *  (w  In  a 
special  proceeding  to  obtain  a  wilt  of  man- 
date." See,  also,  Ldndoi  t.  Alameda  Coun- 
ty, 46  Cal.  6;  Ashe  v.  Board  of  Supervisors, 
71  Cal.  2B6. 16  Pac.  783;  People  ex  rel.  Wirt 
V.  Budd  (Oil.)  47  Pac.  594;  SlitChell  t.  Boaxd- 
man,  70  Me.  469,  10  AtL  4B2. 

In  this  case  tfaore  Is  nothing  to  ttbow  that 
operating  tiie  machine  in  which  a  person, 
placing  a  nidcel  therein,  "secures  a  (fiance 
of  getting  a  much  larger  sum  of  money  from 
said  machine  nprat  taming  said  crank."  In- 
jures plaintiff  In  any  mannm  dUferent  tnm 
the  general  poblla.  He  is  not  compelled  to 
pnt  a  nickel  In  the  machine  and  tarn  a  crank, 
but,  if  he  should  do  so,  according  to  the  com- 
plaint, he  "secores  a  chance  of  getting  a 
much  larger  sum  trom  the  machine.** 

The  Judgment  ^onld  be  affirmed. 

We  concur:  HARRISON,  C;  GRAY,  C. 

For  the  reasons  given  in  the  foregoine 
<Vlnlon,  the  Judgment  is  affirmed:  TAX 
DYKE.  J. ;  ANGELI/)TTI,  J. ;  SHAW,  X : 
LORIGAN,  X;  HENSHAW,  J.;  IfcFAR- 
LAND,  J. 


Id  re  TRAVER'S  ESTATE.    (Sac  1,275.) 
BURK  et  al.  v.  NORTON  et  aL 
(Siqirane  Court  of  Oalifornla.   Nov.  80.  1901) 

BXBOUTOBS  AND   ADUINISTRAT0S8  —  CXPBNSia 
or  ADMINISTRATION— rsOH  WHAT 
FUND  PATABLE. 

1.  Code  Civ.  Proc  f  1560,  provides  that,  if  tes- 
tator by  his  will  designatea  the  estate  to  be  Wip- 

f»roprlated  for  the  payment  of  debts  and  admin- 
stration  expenses,  they  must  be  paid  ont  of  the 
appropriated  estate  so  far  as  ft  is  snfficirat. 
Section  1562  provides  that,  if  the  estate  appro- 
priated is  insufficient,  any  pwtion  of  the  estate 
not  disposed  of  by  will  must  be  appropriated  for 
that  purpoae.  Held,  tiiat  where  testator  difd 
having  disposed  of  only  one-half  of  his  estate  by 
will,  and  without  having  made  any  provision 
for  the  payment  of  debts  and  expenses,  they 
were  to  be  paid  out  of  the  Intestate  estate. 

In  Bulk.  Appeal  from  Superior  Court 
Sacramento  County;  Peter  J.  Shields,  Judge, 

In  the  matter  of  tlie  estate  of  Charles  Trs- 
ver,  deceased.  From  a  decree  ordering  the 
payment  of  debts  and  expenses  of  administra- 
tion out  of  the  portion  of  the  estate  as  to 
which  deceased  died  Intestate,  Mary  E.  Bark 
and  others,  heirs  at  law  of  deceased,  appeal. 
Afflr^ned. 

Albert  M.  Johnson  and  Hiram  W.  Johnson, 
for  appellants.  S.  Solon  Holl,  Holl  &  Dunn, 
Arthur  C.  Huston,  and  Holl  &  Powers,  for 
respondents. 

LORIGAN,  J.  Charles  Traver  died  in  Sac- 
ramento county  In  1901,  leaving  a  will  madp 
August  5.  1S07.   At  tbe  time  this  wUl  was 
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made  hla  wife  was  IMng,  and  by  Its  terms 
he  bequeathed  all  his  property  to  her  during 
her  life.  He  then  provided,  after  reciting 
that  all  the  property  was  community  prop- 
erty, and  that  the  will  was  only  intended  to 
convey  that  portion  of  it  over  which  he  had 
testamentary  capacity,  that  "at  the  death  of 
my  wife  It  Is  my  will  that  one-half  of  the 
property  hereby  given,  devised,  and  be- 
queathed to  my  wife  during  her  lifetime  shall 
descend  and  go  to  Lett  D.  Norton,  Charles  T. 
Norton,  and  Russell  Day,  Jr.,  in  equal  pro- 
portions." And  then  further  provided  that: 
"If  my  wife  dies  before  I  do,  in  that  event  I 
give,  devise,  and  bequeath  one-half  of  the 
whole  of  my  property  'to  Lott  D.  Norton, 
Charles  T.  Norton,  and  Russell  Day,  Jr.,  or, 
in  the  case  of  the  death  of  either  of  them,  to 
their  heirs  by  right  of  representation."  These 
were  the  only  provisions  of  the  wUl  dispos- 
ing of  his  estate. 

The  testator's  wife  died  before  he  did,  the 
effect  of  which  was  to  vest  in  him  the  entire 
community  proi>erty,  only  one  half  of  which 
was  disposed  of  under  bis  will;  as  to  the 
other  half  be  died  intestate,  leaving  as  his 
helrs-at-law  to  succeed  to  the  same,  among 
others,  the  appellants  George  W.  Traver,  a  i 
brother,  and  Mary  E.  Bark,  the  daughter  of 
Q  deceased  sister.  i 

The  will  was  duly  admitted  to  probate,  the  | 
estate  consisting  solely  of  real  property.  In 
due  course  of  admlfiistratlon  a  petition  for  , 
distribution  came  on  for  hearing,  and  the  '•■ 
court  determined  thereon  that  the  testator  | 
had  made  testamentary  disposition  of  but  j 
one  half  of  his  estate,  and  that  as  to  the  , 
other  half  he  had  died  Intestate.    It  ac-  , 
cordingly  distributed  one  half  thereof  to  the  ] 
respondents  as  devisees  under  the  will,  and  . 
the  other  half  to  the  appellants  and  others, 
as  his  heirs,  according  to  the  law  of  succes- 
sion; but  further  decreed  that  all  the  debts 
of  deceased,  and  the  expenses  of  administra- 
tion of  the  estate,  should  be  borne  by,  char- 
ged to,  and  paid  by  that  portion  of  the  estate 
which  the  testator  had  not  disposed  of  by 
bis  wlllf  and  which  had  descended  to  these 
appellants  and  others,  as  his  heirs  at  law,  i 
thus  exempting  the  portiou  of  the  estate  de- 
vised by  the  will  to  the  respondents  from  the 
payment  of  any  of  these  charges. 

It  1b  from  this  latter  portion  of  the  decree 
that  this  appeal  is  taken  by  some  of  the  heirs  ' 
at  law,  and  the  correctness  of  the  decree  of  I 
the  court  charging  the  undevised  portion  of  | 
the  estate  with  the  payment  of  the  debts  and  ; 
expenses  of  admlnistraUon  is  the  only  ques-  j 
tion  presented  for  determlnatlw,  and  must 
be  solved  by  an  examination  of  the  provisions 
of  our  Codes  upon  the  subject 

While  our  attrition  Is  directed  to  sections  j 
1662  and  1648  of  tlie  Code  of  Civil  Procedure,  | 
and  to  section  13S9  of  the  Civil  Code,  as  ' 
bearing  npon  the  question,  we  are  of  the  | 
(^Islon  that  the  matter  is  settled  by  the  ! 
provisions  of  section  1502  of  the  Code  of  i 
Civil  Procedure,  considered  In  connection  j 


vrlth  section  1560  of  the  same  Code.  The 
other  sections  referred  to — while  applicable 
to  some  extent— are  not  directly  to  the  point, 
and  are  discussed  by  counsel  npon  both  sides 
more  particularly  upon  the  question  whether 
expenses  of  administration  are  to  be  treated 
as  Included  within  the  debts  of  the  estate 
referred  to  In  these  sections. 

But,  under  the  construction  which  we 
think  must  be  given  to  sections  15C0  and 
1562  of  the  Code  of  Civil  Procedure,  cited 
above — particularly  the  latter— we  do  not 
think  it  of  any  moment  to.  a  determination 
of  the  main  point  in  controversy  on  this  ap- 
peal to  discuss  that  question,  or  to  consider 
the  other  sections  at  all. 

It  is  provided  by  section  1560,  above  re- 
ferred to,  that  if  the  testator  makes  provi- 
sion by  his  will  or  designates  the  estate  to 
be  appropriated  for  the  payment  of  bis  debts, 
expenses  of  administration,  or  family  ex- 
penses, they  must  be  paid  according  to  that 
provision,  or  out  of  the  appropriated  estate 
as  far  as  the  same  Is  sufficient.  Section 
1562  provides  that:  "If  the  provision  made 
by  the  will,  or  the  estate  appropriated  there- 
for, is  Insufficient  to  pay  the  debts,  expenses 
of  administration,  and  family  expenses,  that 
portion  of  the  estate  not  devlSed  or  disposed 
of  by  the  will.  If  any,  must  be  appropriated 
and  disposed  of  for  that  purpose,  according 
to  the  provisions  of  this  chapter." 

The  testator,  Traver,  made  no  provision 
by  his  will  for  the  payment  of  the  debts  or 
expenses  of  administration,  nor  did  he  desig- 
nate or  appropriate  any  portion  of  his  estate 
for  that  purpose.  The  will  in  no  manner  re- 
ferred to  any  of  these  matters.  It  was  en- 
tirely silent  upon  the  subject.  Now,  as  we 
construe  the  sections  Just  referred  to,  accord- 
ing to  the  first,  permission  is  granted  to  the 
testates  to  himself  declane  by  his  will  what 
portion  of  the  estate  should  be  used  for  the 
payment  of  the  enumerated  charges,  and  the 
property  so  designated  shall  be  devoted  to 
that  purpose.  By  the  second,  If  Insufficient 
appropriation  is  made,  the  law  makes  the  se- 
lection, and  the  undevised  portion  of  the  es- 
tate must  be  appropriated  or  disposed  of  for 
that  purpose.  Both  sections  deal  with  the 
same  subject-matter,  namely,  the  payment 
of  debts,  expenses  of  administration,  and 
family  expenses,  and.  In  declaring  what  por- 
tion of  the  estate  shall  be  used  for  that 
purpose,  contemplate  the  existence  of  either 
of  two  general  conditions — an  ample  appro- 
priation for  that  purpose  by  the  testator,  or 
Insufficient  appropriation.  And  while  It  Is 
true  that  section  1502  speaks  of  an  "Insuffi- 
cient" appropriation,  we  do  not  think  that 
the  section  should  be  construed  so  as  to  hold 
that  It  could  only  apply  in  cases  where  the 
testator  had  actually  made  some,  but  still 
an  inadequate,  appropriation  of  property 
from  which  to  make  payment  This,  in  our 
Judgment,  would  be  placing  too  narrow  and 
restricted  an  Interiiretation  upon  the  section, 
and  one  not  In  harmony  with  the  apparent 
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purpose  of  Its  enactmeot  Tbe  main  pur- 
pose of  this  sectloii  apparently  la  to  fix  the 
class  of  property  whicb  sball  be  disposed  of 
to  meet  payment,  from  whatever  cause  the 
necessity  for  its  disposition  arises,  whether 
from  inadequate  ai^fropriatioa  for  tliat  pur- 
pose, or  on  acconnt  of  an  entire  failure  of 
appropriation. 

Section  1560  was  intended  to  apply  where 
ample  and  sufficient  appropriation  had  been 
made  in  tbe  will,  and,  In  our  opinion,  section 
15G2  was  intended  to  apply  In  all  other  cases, 
no  matter  from  what  the  insufficiency  sprung 
— whether  because  the  appropriation  was  too 
■mall,  or  because  there  was  none  made. 

The  fair  meaning  of  tbe  language  of  tbe 
section  that,  "If  the  ♦  *  ♦  estate  appro- 
priated therefor  is  Insufficient  to  pay  Its 
debts,  expenses  of  administration,"  etc.,  re- 
sort shall  be  had  to  that  portion  of  the  estate 
undisposed  of  for  their  payment,  is  that 
where  no  estate  is  appropriated  by  will,  or 
that  which  Is  appropriated  is  Inadequate, 
such  resort  shall  be  bad.  Where  a  will  falls 
to  make  any  appropriation  to  p&j  the  debts 
and  charges  against  tbe  estate,  there  is  clear- 
ly an  Insufficient  appropriation  for  that  pur- 
pose. The  absence  of  all  appropriation  la 
oertftlnly  an  Insufficient  one. 

We  are  of  the  opinion  that  the  court  prop- 
erly charged  tbe  debts  and  expenses  of  ad- 
ministration against  the  property  undisposed 
of  by  the  will,  and  which  descended  and  was 
distributed  to  the  appellants  as  heirs  at  law 
of  the  testator,  and  tbe  decree  appealed  from 
is  thereby  affirmed. 

We  concur:  BEATTY,  C.  J.;  McFAR- 
LAND,  J.;  ANGBLLOTTI,  J.;  SHAW,  J.; 
VAN  DYKB.  J. 


CITY  OF  OAKLAND  r.  SNOW  et  aL   (S.  F. 
2,055.) 

(Supreme  Court  of  California.    Nov.  21,  1004.) 

MUMICIPAL'  C0BP0BATI0N8  —  OPTICEBS  —  OFFI- 
CIAL BOND-— DEFALCATION — ACTION — CHABTEB 
— CONSTSUCTION— TBIAL  — FINDINQS  —  EVI- 
DENCE— ADMISSIBILITY— aUFFICIENCr. 

1.  The  charter  of  the  city  of  Oakland  (St. 
18S0,  p.  533)  I  42,  provides  that  all  fees  and 
otiier  moneys  collected  by  any  officer  of  the  city, 
except  the  city  engineer,  shall  be  paid  into  the 
city  treasury.  Section  44  (page  D33)  provides 
that  tbe  compensation  of  the  auditcn'  and  as- 
seSHor  shall  be  ^,000  per  annum.  Section  105 
(page  S80)  provides  that  no  officer  shall  receive 
any  salary  or  compensation  for  any  service  un- 
less specially  authorized  by  law  or  by  the  ehar- 
ter.  Section  137  of  article  8  (page  558)  pro- 
videe  that  the  general  laws  concerning  the  levy 
and  collection  of  taxes  for  state  and  county 
purposes  shall  govern  in  levying  and  collecting 
city  taxes,  and  that  the  officers  of  the  city  shall 
have  the  same  "powers  and  duties"  as  county 
officers,  but  makes  no  reference  to  oompensation. 
Held,  that  a  contention  that  an  incumt>ent  of 
the  office  of  auditor  and  assessor  Is  entitled  to 
c<HnpeDsation  atwve  the  salary  of  f3,000  pur 
annum  as  assessm-,  because  of  the  powen  and 
duties  conferred  on  him  by  section  l37.  is  nn- 
^ouUtlc,  especially  as  tha  prerlsioB  of  law  re- 


lating to  the  collection  of  taxes  and  the  com- 
pensation of  assessors  is  applicable  only  to  on^ 
tain  counties,  under  CkmsL  art  11,  J  5,  re- 
quiring the  compenaatiott  ot  ooonty  ofiCOTs  to 
be  paid  In  proportion  to  duties. 

2.  Under  tbe  charter  of  the  dty  of  Oakland 
(St.  1880,  p.  514),  then  is  no  enumeration  of 
the  several  offices  of  the  dty,  but  article  2. 
headed  "Elections,"  enumerates  the  ofie«n  to 
be  elected,  among  which  Is  "an  auditor,  who 
shall  be  ex  officio  assessor."  In  the  artide  on 
tbe  "Executive  Department,"  section  40  (pase 
531)  is  entitled  "Auditor  and  Aasessor,"  and 
declares  that  the  auditor  shall  be  ex  officio  as- 
sessor, and  then  prescribe  his  duties  as  an- 
seasor  and  as  auditor.  Section  44  teage  5i33>. 
entitled  "Salaries  of  Officers,"  dedares  that  the 
oompensation  of  the  auditor  and  assessor  shall 
be  $3^000  per  annum.  In  an  action  against 
the  official  and  surety  on  his  bond  for  an  al- 
leged defolcatiwi  as  city  asnessor.  it  appeared 
that  he  had  been  doiy  elected  "auditor  and  -'X 
officio  assessor";  that  he  filed  an  oath  of  offioe, 
and  acted  as  auditor  and  ex  officio  assessor  fw 
two.years:  that  the  dty  council  fixed  his  bond 
at  (10,00(>;  that  thereafter  the  bond  in  suit 
was  executed,  redting  his  election  to  that  office, 
and  binding  the  obligors  for  the  faithful  per- 
formance of  the  duties  thereof.  Beld,  tliat  a 
contention  that  the  bond  is  void  because,  under 
the  charter,  there  is  no  office  of  anditw  and  ex 
officio  assessor,  is  untenable. 

3.  The  office  of  assessor  is  a'  distinct  office 
from  that  of  aoditor,  but  the  duties  are  re- 
quired to  be  discharged  by  tiie  same  person; 
and  hence  a  contention  in  an  action  on  tbe 
bond  of  an  incumbent  of  the  office  of  auditor 
and  ex  officio  assessor  that  the  offices  are  dis- 
tinct, and  that,  thoaA  the  bond  he  a  valid 
obligation  as  to  the  office  of  andltor,  it  did  not 
cover  the  duties  of  assessor,  and  that,  as  tbe 
complaint  charged  only  a  violation  of  dutr  &s 
assessor,  there  can  be  no  recovery,  is  witoout 
merit. 

4.  A  finding  in  an  actimi  against  the  i^dal 
and  the  surety  on  his  bond  for  a  defalcation  as 
assessor  that  the  official  collected  money  "as 
assessor,"  or  "as  ex  officio  assessor,"  is  of  the 
same  legal  Import;  and  the  Ending  that  he 
"failed  to  pertOTm  the  offidal  duties  of  suck 
office  of  ex  officio  assessor"  is  equivalent,  under 
the  charter  (8l  1880,  pp.  531,  533  534)  M  40, 

44,  45,  to  a  finding  that  he  failed  to  perform 
that  pOTtion  of  the  duties  of  tbe  office  to  which 
he  was  elected,  and  for  whidi  the  bond  was 
given. 

5.  Whether  in  such  action  the  offidal  was  ta- 
titled  to  compensation  under  the  charter  (St 
1880,  m>.  531,  533.  634,  558,  560)  H  40,  42,  44. 

45,  137,  195,  for  his  services  in  the  colIectioD 
of  taxes,  is  a  question  of  law ;  and  hence  an 
allegation  hi  the  answtf  that  the  incumbent  re- 
tained the  moneys  sued  tor,  because  of  his  right 
to  such  compensation,  did  not  make  an  issue  of 
fact  requiring  a  spedal  finding. 

0.  The  declaration  of  the  auditor  and  assesMf 
in-ior  to  his  election  that  he  Intended  to  daim 
commissions  on  the  sums  collected  as  ■imrinor 
did  not  confer  on  him  a  right  to  the  commis- 
sions. 

7.  Tbe  fact  that  he  previously  retained  com- 
missions  on  sums  collected  as  assessor  did  net 
confer  on  him  a  right  to  the  commissions,  as 
against  the  provisions  of  the  charter. 

8.  The  fact  that  some  of  the  city  officials  had 
approved  of  his  act,  or  consented  thereto,  gan 
him  no  such  right. 

0.  Nor  the  fact  that  it  was  a  matter  of  com- 
mon notoriety. 
10.  In  an  action  against  a  dty  auditor  and  tx 
offido  assessor  on  bis  bond,  where  the  amoant 
which  he  collected  was  ^own,  and  the  amount 
which  be  paid  into  the  treasury  duriog  the  term 
of  his  office  was  also  shown,  and  there  w«« 
neither  allegation  in  the  aiuniw,  nor  proof  on 
the  part  of  defendants,  that  any  further  amount 
had  baen  paid,  a  fioding  that  the  txoea  of  thi 
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amooDt  paid  in  by  tbe  official  had  been  api^o-  I 
priated  to  his  own  use  was  lustained  by  the  ; 
evicience.  ; 

11.  Where  the  official,  in  an  action  on  his  bond,  ] 
Hnswered,  admittfog  that  he  and  the  saretf  exe- 
cuted the  bond  in  snit,  and  tbe  sorety,  in  Ita 
answer,  admitted  that  tbe  official,  as  principal,  i 
and  it,  as  surety,  made  and  signed  a  certain  | 
bond,  and  that  the  official  took  the  bond  away —  i 
not,  however,  setting  forth  the  character  of  the  | 
bond — but,  on  the  ground  that  it  had  no  in-  i 
formation  or  belief  on  the  subject,  denied  that  ' 
the  bond  relied  on  in  the  complaint  correctly 
set  forth  the  bond  signed  by  it  and  the  official, 
without  alleging  wherein  it  was  incorrect,  the 
answers  were  eQuivalent  to  an  admission  of  the 
execution  of  the  bond  in  all  respects  according 
with  the  one  counted  on  by  plaintiff,  except  the 
omis-sion  or  misBpelllng  ot  some  Immaterial 
word. 

12.  In  an  action  on  an  official  bond  of  a  munic- 
ipal officer,  the  inability  of  the  plaintiff  to  pro- 
dace  the  bond  at  th«  trial  and  its  loss  were 
shown.  The  official  testified  that  he  signed  an 
official  bond  for  the  period  in  question,  with  the 
other  defendant  as  surety.  A  witness,  who  was 
xaayor,  testified  that  the  official  gave  him  the 
bond,  and  that  wituMS  ^ve  it  to  tbe  city  clerk, 

whom  it  was  copied  Into  the  register  of  offi- 
1  bonds.  Tbe  copy  was  introdiiced  In  evi- 
dence. Ueld  sufficient,  together  with  the  pre- 
Bnmpti<»i  that  official  duty  hatf  been  regularly 
performed,  to  show  a  delivery  of  the  bond  to 
the  city  by  the  official. 

13.  The  bond  of  an  officer  of  a  municipal  cor- 
poration is  a  valid  oblij^ation,  as  against  the 
official  and  his  surety,  without  any  approval  by 
tbe  mayor  or  cil^  attorney. 

Oommis^cmearB'  Dedslon.  Department  1. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty; 8.  P.  Hall.  Jndge. 

Action  by  tbe  dty  of  Oakland  against  Ro- 
land W.  Boow  and  another.  From  a  judg- 
meat  for  plaintiff,  and  an  iffder  denylns  a 
motion  for  a  new  trial,  defendanta  appeal. 
AfHrmed- 

T.  O.  Coc^n  and  O.  H.  Wilson,  for  appel- 
lants. James  A.  Johnson,  City  At^.,  and 
Seymour  W.  Oonlan.  Asst  City  Atty.,  for  re- 
spondent 

HARBISON,  O.  The  plaintiff  seeks  by 
this  action  to  recover  from  the  defendants, 
upon  a  bond  executed  by  them  for  the  faith- 
ful performance  by  the  defendant  Snow  of 
bis  official  duties,  the  sum  of  $1,808.32,  al- 
leged to  have  been  received  by  him  In  his  of- 
ficial capacity  during  his  term  of  office  and 
appropriated  to  his  own  use.  Snow  held  the 
office  of  "auditor  and  assessor"  of  the  plain- 
tiff for  two  years,  during  the  time  for  which 
the  bond  was  given,  and  the  moneys  which 
the  plaintiff  seeks  to  recover  are  a  portion 
of  the  taxes  upon  personal  pro[>erty  collect- 
ed by  him  by  virtue  of  his  office.  Judgment 
was  rendered  In  favor  of  the  plaintiff,  and 
the  defendants  have  appealed  therefrom,  and 
also  from  an  order  denying  a  new  trial.  - 

The  collection  of  the  moneys  by  Snow  Is 
not  controverted,  but  the  appellants  claim 
that  he  has  the  right  to  retain  tbe  amount 
sued  for,  as  the  commission  allowed  by  law 
for  tbelr  collection.  On  the  other  band,  the 
plaintiff  Insists  that  it  was  his  duty  to  pay 
them  into  tbe  treasury  Immediately  upon 


their  collection.  Tbe  correctness  of  the 
Judgment  depends  upon  the  conatmction  to 
be  glTen  to  varlons  provlsionB  of  the  charter 
of  tbe  dty  of  Oakland  (St.  1889,  p.  S14). 

1.  Section  44  of  the  charter  (page  533)  pro- 
Tldee:  "The  compensation  of  officers  and 
employees  of  the  dty  shall  be  per  annum 
as  follows:  *  *  *  Auditor  and  assessor 
three  thousand  dollars."  And  section  195  of 
the  charter  (page  569)  declares:  '>No  office 
shall  be  created  nw  shall  any  person  be  em- 
ployed in  any  capadty,  nor  shall  any  officer, 
clCTk  or  employee  receive  any  salary  or  com- 
pensation for  any  service  of  any  kind  unless 
the  same  Is  spedally  authorized  by  law  or 
by  this  charter."  Section  42  (page  533)  de- 
clares: "AH  fees  and  other  moneys  received 
or  collected  by  any  officer,  agent  or  employee 
of  tbe  city  (excepting  only  such  f^  as  tbe 
dty  engineer  may  be  authorized  by  ordi- 
nance to  collect)  shall  be  paid  by  such  officer, 
agent  or  employee  each  month,  or  as  mnch 
oftener  as  tbe  council  may  require.  Into  the 
dty  treasury  for  the  use  of  the  city."  Un- 
der these  provisions.  It  Is  very  clear  that  un- 
less there  is  some  law  or  some  provision  in 
the  charter  by  which  the  defendant  Snow  Is 
spedally  authorized  to  recdve  some  compen- 
sation for  bis  offidal  services  as  such  officer, 
other  than  the  salary  above  provided,  be 
was  not  authorized  to  retain  any  moneys 
collected  or  received  by  him,  but  was  re- 
quired to  pay  them  into  the  city  treasury. 
The  provision  that  "all  moneys  collected  by 
any  officer  of  the  dty  shall  be  paid  by  such 
offlcCT  into  the  dty  treasury  for  the  use  of 
the  dty"  is  as  comprehensive  and  as  exclu- 
sive of  any  right  to  retain  any  portion  of 
such  moneys  as  is  the  provision  of  the  char- 
ter of  San  Frandsco,  considered  in  Dodge  v. 
City  and  County  of  San  Francisco,  186  Oat 
512,  67  Pac.  973. 

The  appellants,  however,  contend  that,  In 
addition  to  his  salary,  he  Is  entitled,  under 
the  provision  of  section  137  of  the  charter 
(page  558)  to  compensation  for  hto  servlccB 
in  collecting  taxes  upon  personal  prt^terty 
at  tbe  rate  of  6  per  cent,  upon  tbe  amount 
so  collected.  That  section  is  as  follows: 
"Except  as  In  this  article  otherwise  provided, 
the  assessment  of  property  taxable  In  tbe 
city  for  municipal  purposes,  the  equalization 
of  assessments  and  collection  of  taxes,  and 
the  sale  of  property  for  onpatd  taxes,  and 
the  redemption  of  property  sold  for  taxes, 
shall  be  made  and  had  at  tbe  same  time  and 
manner,  and  with  like  effect  as  now  or  may 
be  hereafter  provided  by  law  for  the  assess- 
ment of  property,  eqnallsatlon  of  assess- 
ments, levy  and  collection  of  taxes,  and  sale 
of  property  fw  unpaid  taxes  for  state  and 
county  purposes  and  redemption  ■  thereof ; 
and  all  provlatona  of  law  applicable  to  snch 
assessment,  equalization,  levy,  collection  and 
sale  toe  state  and  county  purposni  are  hereby 
applied  to  and  shall  be  tbe  law  governing 
such  assessment,  equalization,  levy,  collection 
and  sale  ttxe  mnnldpal  purposes ;  and  the  re- 
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qiectiTe  officers  of  tbe  dty  ahall  have,  pos- 
seaa,  and  perform  the  same  powers  and  da- 
tiea  In  all  matters  concerDlng  revenue  and 
taxation  fw  municipal  purposes  as  are  by 
law  coDtemA  or  imposed  upon  comity  ch- 
eers in  matters  concerning  revenue  and  taxa- 
tion for  state  and  county  purposes ;  and  to 
that  end:  First  AU  powers  and  duties  so 
by  law  contored  w  Imposed  upon  the  county 
assessor,  are  hereby  conferred  and  Imposed 
upon  tbe  cl^  assaarar.  *  «  •  Sixth.  All  i 
powers  and  duties  so  conferred  or  imposed 
upon  the  county  clerk  or  county  auditor  are 
hereby  omferred  and  Imposed  nimn  the 
clerk  and  dty  auditor." 

By  this  sectitm  the  framers  of  tbe  charter, 
Instead  of  setting  forth  In  detail  the  sever al 
steps  to  be  taken  for  raising  ravenue  tor  the 
city,  adopted  certain  provisions  of  the  gen- 
eral laws  of  the  state  upon  tbe  same  subject 
They  have  provided  that  tiie  provisions  of 
tbe  general  laws  which  may  from  time  to 
time  be  ivescrlbed  for  taking  certain  pro- 
ceeding in  levying  and  collecting  taxes  for 
state  and  county  purposes  shall  be  tbe  law 
governing  such  proceedings  in  levying  and 
collecting  taxes  for  munldpal  purposes,  and 
that  the  said  proceedings  in  rtf  erence  to  mu- 
nicipal taxes  shall  be  taken  "at  the  same 
time  and  manner  and  with  like  effect**  as 
may  be  prescribed  by  I&w  for  such  j^roceed- 
Ings  in  reference  to  state  and  county  taxes, 
and  that  in  taking  these  proceedings  the  of- 
Hcen  of  the  dty  shall  have  the  same  *^wers 
and  duties"  as  are  by  law  given  to  county  of- 
ficers In  matters  ooncOTnIng  taxation  for 
state  and  county  purposes. 

The  incorporation  Into  a  statute  of  the 
terms  of  a  prior  statute  merely  by  reference 
thereto  is  governed  by  the  same  principles  in 
interpretaUon  as  govern  the  Interpretation 
of  statutes,  the  primary  object  In  all  cases 
being  to  ascertain  and  carry  out  the  Inten- 
tion of  the  Legislature.  Mr.  Endllch  says 
(Interpretation  ot  Statutee^  i  73),  "The  words 
of  a  statute  are  to  be  understood  In  the  sense 
in  which  they  best  harmonize  with  the  sub- 
ject of  ttie  enactment  and  the  object  which 
the  Legislature  has  in  view ;"  and  again,  in 
section  lOl,  states  as  the  rule,  "An  act  adopt- 
ing another  by  reference  does  not  adopt  it 
beyond  the  purposes  of  the  new  act"  ISr. 
Sutherland  (Statntmr  Oonstmctlon,  f  241) 
Bays,  "The  application  of  particular  provi- 
sions Is  not  to  be  extended  beyond  the  gen- 
eral scope  of  the  statute  unless  such  exten- 
sion is  manifestly  designed and  in  section 
257  says,  "By  the  adoption  of  another  stat- 
ute, only  such  pwtion  is  in  force  as  relates 
to  the  particular  subject  of  tbe  adopting  act" 
The  rule  was  stated  by  Asburst  in  Rex 
V.  Justices  of  Surrey,  2  T.  R.  510,  to  be  that 
"all  the  general  powers  and  provisions  given 
and  made  in  acts  In  pari  materia  are  to  be 
considered  as  incorporated  Into  the  new  stat- 
ute, but  that  such  provisions  as  are  always 
considered  as  special  provisions  shall  not." 
And  In  Williams  v.  Ellis,  6  Q.  B.  Dlv.  176,  it 


is  said,  "Where  the  words  employed  by  tbe 
L^slatnre  do  not  directiy  apply  to  the  par- 
tlcular  case,  we  must  consider  the  object  of 
the  set"  See,  also.  Queen  v.  BadcodE.  6  Q. 
B.  787;  Jones  v.  Dexter,  8  Fla.  276;  Hat- 
thews  V.  Sands,  20  AUu  188;  Succeasloii  of 
IVAquin,  0  La.  Ann.  400. 

There  is  nothing  In  section  187  aforesaid 
by  which  any  ofDcer  ot  flie  dty  is  "spedaUy 
authorized"  to  receive  ccnnpensation  for  bis 
services,  nor  does  the  section  make  any  ref- 
erence to  the  cmnpensation  ta  otHceam.  Arti- 
cle 8  of  the  diarter,  in  which  tiiis  secttmi  la 
contained,  is  headed  "Revoine  and  Taxa- 
tion," and  tbe  manifest  purpose  of  the  fram- 
-ers  of  the  chartw  la  insrating  this  section 
th»ein  was  to  provide  a  mode  for  raising 
revalue  for  the  dty  from  taxes  upon  prop- 
erly. The  pu^wse  of  giving  to  the  proceed- 
ings in  referwce  to  municipal  taxes  "like  ef- 
fect" to  that  given  In  the  same  proceedliw 
in  reference  to  state  and  county  taxes,  and 
the  dothing  of  munldpal  officers  with  the 
same  "powers  and  duties"  In  reference  there- 
to as  are  given  *to  county  officers,  is  that  by 
these  proceedings  a  valid  Uen  or  charge  fbr 
the  tax  may  be  imposed  upon  the  property 
assessed,  and  that  the  cheers  may  have  am- 
ple authority  fbr  aif<»rcli«  the  collection  of 
the  tax.  It  would  be  an  unwarranted  as 
well  as  an  unnatural  construdlon  to  hold 
that  by  the  use  of  these  forms  the  fnuners  of 
the  cbarter  Intended  to  make  any  ftfoTtslfm 
for  tbe  compensation  of  the  officers. 

Ndtber  can  the  clause  in  the  section  de- 
claring that  all  the  provi8i<mB  of  law  an^- 
cable  to  tbe  collection  of  taxes  for  state  and 
county  purposes  shall  be  tbe  law  soveraing 
such  collection  for  municipal  purposes  be 
construed  as  authorizing  the  municipal  offi- 
cers to  receive  compensation  for  their  serv- 
ices in  reference  tber^o.  Tfaore  can  be  no 
presumption  that  it  was  Intended  to  Incor- 
porate into  the  charter  the  ivovidons  <tf  law 
upon  any  subject  other  than  those  whldi  are 
tha-dn  enumwated.  By  designating  certain 
proceedings  connected  with  taxation.  In  r^- 
erence  to  which  it  has  ad<q)ted  the  provi- 
sions of  the  general  law  applicable  thereto, 
there  Is  necessarily  excluded  from  such 
adoption  any  iwovislon  applicable  to  pro- 
ceedings not  designated ;  and  it  Is  not  to  be 
hdd  that  by  specifying  the  "collectltHi"  of 
texea  it  has  also  ad<^)ted  a  provision  of  law 
for  the  compensation  of  officers  for  their  cd- 
lectlon,  efea  though  such  provision  for  com- 
pensation Is  found  in  the  same  statute  with 
the  law  for  the  collection  of  taxes.  There  is 
no  necessary  connection  between  the  coUec- 
'  tion  of  taxes  and  the  compensation  of  offi- 
cers for  their  collection,  nor  do  the  provisions 
of  law  "applicable"  to  their  collection  pre- 
sumptively include  a  provision  for  such  com- 
pensation. These  provisions  tor  the  collec- 
tion of  taxes  are  directed  to  the  relation  be- 
tween the  officer  and  the  taxpayer,  and  cre- 
ate the  "power  and  duty"  of  tbe  officer  In 
reference  to  tbe  collection  of  the  tax. 
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The  proTlslDiu  of  law  applicable  to  tbe 
lerylog  and  collection  of  taxes  are  found  in 
the  Political  Code,  bnt  tbe  proTialons  for  the 
compensation  of  officers  are  not  contained  In 
ttiat  Code.  Section  8829  of  this  Oode,  undw 
wlilcta  tbe  appellants  claim  the  right  to  com- 
pensation, does  not  Itself  fix  the  compensa- 
tion, but  refers  to  tiie  conn^  govomment 
act  for  tbe  purpose  of  ascotalnlng  whether 
any  compensation  for  such  services  shall  be 
received.  This  section  Is  not  to  be  held  as 
containing  ai^  provision  of  law  applicable 
to  the  "collection"  of  taxes  merely  because 
It  is  found  In  a  chapter  relating  to  that  sub- 
ject, bnt  ito  character  is  to  be  determined  by 
the  purpose  which  is  expressed  in  it,  and 
that  purpose  is  limited  to  the  compensation 
for  the  collection  of  taxes  -which  is  contained 
in  the  county  govemment  act.  By  reference 
to  section  216  of  tbe  county  government  act 
<St  1897,  p.  572,  c.  277),  It  la  seen  that  In  a 
.majority  of  the  counties  of  the  state  com- 
pensation Is  allowed,  but  that  In  some  coun- 
ties tbe  assessor  Is  not  entltied  to  any  com- 
pensation for  this  service. 

It  cannot,  therefore,  be  held  that  any  p<»- 
tlon  of  this  section  of  the  county  govern- 
ment act  was  Incorporated  into  the  charter 
of  Oakland  by  reason  of  tbe  terms  of  the 
above  section  187.  Not  only  Is  there  not  In  It 
any  general  provision  of  law  applicable  to 
tbe  collection  of  taxes,  but  the  provision 
therein  for  compensation  upon  which  tiie -ap- 
plicants rely  Is  not  operative  throughout  the 
stole,  but  Is  a  special  provision  fixing  the 
compensation  of  the  assessor  In  certain  coun- 
ties. It  was  enacted  by  the  Legislature  In 
conformity  with  the  provisions  of  the  Consti- 
tution (article  11,  {  5)  requiring  the  compen- 
sation of  county  officers  to  be  regulated  "in 
proportion  to  duties,"  and,  as  it  cannot  be  de- 
termine^ that  the  provision  for  those  coun- 
tlea  in  which  compensation  is  allowed  is 
more  entitled  to  consideration  than  the  pro- 
vision for  those  In  which  it  is  denied,  it  can- 
not be  held  that  any  portion  of  the  section 
Is  available  to  the  appellants. 

2.  It  appears  ttom  the  record  herein  that 
at  the  election  In  1897  the  appellant 
Snow  received  a  majority  of  the  votes  cast 
"for  auditor  and  ex  officio  assessor,"  and 
was  declared  elected  to  that  office,  and  that 
a  certificate  declaring  that  he  was  duly 
elected  auditor  and  ex  officio  assessor  of  the 
city  of  Oakland  was  Issued  to  him  by  tbe 
city  clerk;  that  he  thereafter  toofe  and  filed 
an  oath  that  he  would  faithfully  discharge 
the  duties  of  auditor  and  ex  <^cIo  assessor 
of  the  city  of  Oakland  to  the  best  of  hia 
ability,  and  that  he  acted  ae  auditor  and  ez 
officio  assessor  of  the  city  of  Oakland  from 
April  6. 1897.  to  April  1,  1899:  that  the  com- 
mon council  of  the  city  fixed  tbe  bond  to  be 
given  by  the  "auditor  and  ex  officio  assessor" 
at  ¥10,000;  that  thereafter,  and  before  enter- 
ing upon  tbe  duties  of  the  office,  be  executed 
to  the  city  of  Oakland  a  bond,  with  the  other 
appellant  herein  as  surety,  tn  which,  after 


reciting  that  the  appellant  Snow  was  on  the 
Sth  day  of  Bfaich.  1887,  elected  to  the  office 
of  audl^  and  ex  offido  assessor  tn  and  for 
tiie  dty  of  Oakland,  they  bound  thenuelves 
in  the  penal  sum  of  flO,000  that  he  would 
well  and  faithfully  perform  all  official  duties 
required  of  him  by  law,  and  would  well  and 
faithfully  execute  and  perform  all  the  duties 
of  such  office  of  auditor  and  ez  officio  aa- 
aeaaor  required  by  ai^  law  to  be  enacted  sub- 
sequent to  the  execution  of  the  bond. 

It  Is  contended  by  the  appellants  that  un- 
der the  charter  of  Oakland  there  Is  no  office 
of  "auditor  and  ex  officio  assessor,"  and  for 
that  reason  the  bond  sued  upon  Is  void;  and 
they  have  cited  certain  cases  in  support 
thereof  which  arose  where  the  appointment 
of  the  officer  was  made  without  any  authority 
therefor,  or  where  the  office  itself  had  nevar 
been  anthorized  by  law.  It  may  be  conceded 
that  a  bond  given  for  the  faithful  porform- 
aoce  of  the  duties  of  an  office  that  has  no 
existence  would  not  create  any  obligation. 
If  there  fs  no  office,  there  can  be  no  official 
duty  to  perform,  and  no  violation  of  official 
duty.  The  cases  cited  by  the  apiiellant  upon 
this  point  are  therefore  inapplicable  to  a 
case  where  the  bond  sued  upon  has  been  giv- 
en for  the  faithful  performance  of  the  duties 
of  a  legally  existing  office  by  one  who  has 
been  properly  appointed  or  elected  thereto. 

It  Is  further  contended  by  tiie  appellants 
that  under  the  charter  of  Oakland  tbe  offices 
of  auditor  and  aaaeasor  are  distinct;  that,  if 
it  be  aasnmed  that  tbe  bond  in  question  is  a 
valid  obligation  for  the  faithful  performance 
by  Snow  of  his  duties  as  auditor,  it  does  not 
cover  hia  dutiea  as  aaseasor;  and  that,  as  the 
complaint  charges  only  a  violaticm  of  his 
duty  as  assessor,  th«:e  can  be  no  recovery 
upon  the  bond.  The  cases  cited  the  ap- 
pellants In  support  of  this  proposition  arose 
where  there  were  two  legally  existing  and 
separate  offices  held  by  the  same  Individual, 
and  it  was  held  that,  In  the  absence  of  a 
statute  making  his  bond  given  for  one  office 
cover  his  duties  and  llabUltiea  In  both,  his 
bond  would  cover  only  his  defftlcations  In  the 
office  for  which  it  was  specifically  given.  In 
the  revenue  act  of  1854  (St  1654,  p.  108,  c. 
63)  the  Legislature  provided  that  in  the  sev- 
eral counties  of  the  stote  the  sheriff  should 
be  the  tax  collector;  and  It  was  held  in  Peo- 
ple V.  Edwards,  9  Cal.  286,  that,  inasmuch 
as  the  Constitution  required  a  tax  collector 
and  sheriff  to  be  elected  In  each  county,  it 
had  thereby  created  the  two  offices,  and,  al- 
though the  Legislature  might  provide  that 
the  same  person  should  perform  the  duties 
of  each  office,  it  could  not  abolish  either  ot 
the  office  and  that  the  two  offices  were  not 
by  such  provision  blended  into  one.  See  La- 
tbrop  V.  Brlttain,  30  Cal.  684.  It  was  under 
tbla  provision  of  the  Constitution  that  it  was 
held  In  People  v.  Ross,  38  Cal.  76,  that  tbe 
bond  given  by  the  defendant  as  surety  did 
not  cover  his  defalcation  as  tax  collector.  In 
the  county  gOTenuuent  act       1888,  p.  816, 
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c.  75,  i  ST)  the  L^ilslature  specifically  named 
the  auditor  and  assessor  as  distinct  officers  of 
the  county,  but  authorized  the  board  of  su- 
pervisors of  any  county  to  elect  to  consolidate 
the  duties  of  the  two  offices.  Section  59, 
however,  provides  that  wbeo  they  are  so  con- 
solidated the  person  elected  must  slve  the 
bond  required  fur  each  office. 

There  Is  no  enumeration  in  the  charter  of 
Oakland  of  the  several  offices  of  the  city,  but 
article  2,  headed  "Elections,"  whlcHi  enumer- 
ates the  officers  to  be  elected,  provides,  "At 
each  general  election  there  shall  be  elected: 

*  *  *  An  auditor  who  shall  be  ex  officio 
assessor."  In  the  article  upon  the  "Execu- 
tive Department,"  section  40  Is  entitled  "Au- 
ditor and  Assessor,"  and  declares,  'The  an* 
dltor  shall  be  ex  officio  assessor,"  and  then 
prescribes  the  duties  required  of  him  "as  as- 
sessor," and  his  duties  "as  auditor."  Sec- 
tion 44,  entitled  "Salaries  of  Officers,**  de> 
Clares:  "The  compensation  of  officers  and 
employees  of  the  city  shall  be  per  annum: 

*  *  *  The  auditor  and  assessor  three 
thousand  dollars."  Section  45,  entitled  "Offi- 
cial Bonds,"  declares:  "Every  officer  provid- 
ed for  by  law  shall,  before  entering  upon  the 
duties  of  bis  office,  file  an  official  bond  In 
Hucb  simi  as  the  conndl  may  direct."  Under 
these  provisions,  it  must  be  held  that  the 
charter  of  Oakland  has  not  created  the  office 
of  assessor  as  a  distinct  office  from  that  of 
auditor,  but  that,  by  requiring  the  duties  of 
such  functionaries  to  be  discharged  by  the 
same  person.  It  has  created  a  single  office  for 
the  purpose  of  discharging  those  functions, 
which  Is  styled  in  the  charts  "auditor  and 
assessor";  that,  as  there  is  no  office  of  as- 
sessor distinct  from  the  office  of  auditor, 
Snow  was  not  required  to  give  a  bond  for 
the  faithful  discbarge  of  bis  duties  as  au- 
ditor, and  another  and  separate  bond  for  his 
duties  as  assessor,  but  that  the  bond  set 
forth  in  the  complaint  was  sufficient,  and 
applies  to  all  of  the  duties  required  of  him 
by  virtue  of  his  official  position,  and  covers 
his  defalcations  in  the  moneys  collected  by 
him  as  charged  In  the  complaint  and  found 
by  the  court.   See  People  t.  Leet,  13  111.  269. 

The  designation  of  Snow  in  the  instrument 
as  "auditor  and  ex  officio  assessor,"  instead 
of  "auditor  and  assessor,"  Is  a  trivial  and 
harmless  misdescription,  which  does  not  af- 
fect the  validity  of  the  obligation.  The  char- 
ter itself  declares  that  the  auditor  stiall  be 
ex  officio  assessor,  and  whether  he  styles  him- 
self "auditor  and  assessor,"  or  "auditor  and 
ex  officio  assessor,"  Is  immaterial.  He  Is  lutne 
the  less  assessor  because  be  is  only  ex  officio 
assessor,  and  being  styled  in  the  instrument 
"auditor  and  ex  officio  assessor"  Is  the  same 
in  legal  effect  as  if  styled  "auditor  and  as- 
sessor." The  bond  that  Is  given  is  the  obllga- 
tloD  of  the  individual  whose  duty  It  Is  to  per- 
form the  duties  of  the  office  in  his  official  ca- 
pacity. The  moneys  collected  by  8now  were 
received  him  virtue  of  the  official  posi- 
tion to  wbidi  be  bad  been  elected,  and  thc^ 
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are  public  moneys  t>elonging  to  the  city.  In 
so  holding,  there  Is  no  infringement  of  the 
mle  that  a  surety  Is  entitled  to  stand  upon 
the  strict  letter  of  his  bond.  The  provisioa 
of  the  chartM-  defining  the  duties  of  tbe  alB- 
cer  are  read  Into  the  bond,  and  are  to  be  con- 
strued In  connection  with  it  Tlie  obligatitM) 
of  the  surety  Is  not  extended  beyond  the  fair 
Import  of  the  trams  wMch  it  has  employed  io 
tbe  instrument,  but  tbe  meaning  of  tho»« 
terms  Is  to  be  construed  In  accordance  with 
recognized  rules  for  the  interpretation  of  con- 
tracts. See  Pec^le  v.  Breyfogle,  IT  Cal.  SO*. 

Upon  tbe  same  consideration,  the  objection 
d  tbe  appellants  that  tbe  findings  do  not  sup- 
port tbe  Judgment  must  be  overruled.  Find- 
ings, as  has  been  oftoi  decided,  are  not  to  lie 
subjected  to  the  test  of  a  special  demnrriT. 
but  any  ambiguity  or  uncertainty  in  them  is 
to  receive  such  construction  as  will  snsUiii. 
ratbn  than  d^eat,  the  Judgment  rendered 
thereon.  The  office  of  "auditor  and  assesscK-.** 
which  was  held  by  Snow,  required  of  him  the 
faithful  performance  of  all  tbe  duties  whldi 
the  charter  required  of  the  Incumbent  of  tbat 
office.  Irrespective  of  the  particular  designa- 
tion of  such  duties,  or  the  capad^  In  which 
be  was  required  to  perform  them;  and  the 
bond  which  was  given  by  him  extended  to  all 
of  the  duties  required  of  him  by  virtue  of  his 
official  position,  whether  these  duties  are  re- 
quired of  falm  "as  auditor"  or  "as  assessor." 
The  finding  of  the  court  that  he  collected  tlie 
money  "as  assessor,"  or  "as  ex  offldo  as- 
sessor," is  of  tbe  same  k^l  import;  and  tbe 
finding  that  be  "failed  to  perform  the  official 
duties  of  such  office  of  ex  officio  assessor"  is 
equivalent  to  a  finding  that  he  failed  to  pei> 
form  that  portion  of  the  duties  of  the  office 
to  which  he  was  elected,  and  for  which  the 
bond  was  given.   Whether  Snow  was  entitled 
to  compensation  for  his  services  in  the  collec- 
tion of  taxes  is  a  question  of  law,  an'd  the  al- 
legation in  the  answer  of  the  defendants  that 
he  retained  the  moneys'sued  for  by  rrason  of 
such  right  did  not  make  an  Issue  of  fact 
whicb  required  a  special  finding,  but  la  tlie 
question  to  be  determined  upon  a  considM«- 
tion  of  tbe  entire  case. 

3.  There  was  no  error  In  excluding  tbe  evi- 
dence offered  on  behalf  of  tbe  defendants  for 
the  purpose  of  showing  that  the  plaintiff  had 
consented  that  Snow  might  bave  the  compen- 
sation claimed  by  him.  It  was  not  competent 
for  tbe  city  to  consent  to  a  violation  of  its 
charter,  npr  could  the  acquiescence  of  Its  offi- 
cers cmfra  JVpoD  Snow  a  right  to  compensa- 
tion wbicb  tbe  charter  forbids  him  to  receive. 
His  declaration  prior  to  bis  election  tbat  be 
intended  to  claim  tbe  commission,  or  tbe  fact 
that  be  previously  retained  like  commlssionF. 
or  that  9ome  of  tbe  dty  <^datB  bad  ai^iroTed 
of  his  act  or  consented  thereto,  or  tbat  it  was 
a  matter  of  public  notoriety,  did  not  as 
against  the  provisions  of  tbe  charter,  confer 
upon  him  a  right  to  tbe  commissions.  Tbe 
plaintiff  could  not  be  esb^pOl  from  claiming 
tbe  moncgr  oollectsd  Iv  blm  by  reason  of  an 
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erroneous  Interpretation  of  the  prorlslons  of 
-the  charter  by  Its  officials.  The  objection  In 
tJtie  brief  of  the  appellanta  to  the  action  of 
the  court  In  striking  out  the  portion  of  the 
answer  vf  Snow  relative  to  this  issue  evi- 
dently results  from  an  Inadvertence  of  the 
record.  Although  the  court  did  at  an  early 
stage  of  the  case,  upon  motion  of  the  plain- 
tiff, strike  this  clause  out.  It  afterwards,  be- 
fore the  trial  of  the  cause,  vacated  this  order. 

4.  The  finding  that  Snow  bad  failed  to  pay 
into  the  treasury  the  amount  for  which  the 
Judgment  was  given  Is  sustained  by  the  evi- 
dence. The  amount  which  be  collected  was 
shown,  and  the  amount  which  he  paid  Into 
the  treasury  during  the  term  of  his  office  was 
also  shown.  There  was  no  auction  on  the 
part  of  the  defendants,  or  evidence  In  their 
behalf,  that  any  farther  amount  had  been 
paid.  The  fact  that  he  collected  this  amount 
of  mon^  in  exoeea  of  the  amount  paid  In  by 
bim  sustained  the  flndliv  that  he  appropriat- 
ed it  to  his  own  vse.  The  finding  that  the 
bond  was  executed  and  delivered  to  the  plain- 
tiff was  folly  sustained  by  the  evidence  and 
the  admission  in  the  pleadings.  Snow,  in  his 
answer,  admits  that  he  uid  the  surety  com- 
pany executed  It;  and  the  surety  company, 
In  its  answer,  admits  that  Snow,  as  principal, 
and  It,  as  surety,  made  and  signed  a  certain 
*  bond,  and  that  Snow  took  the  bond  away. 
It  does  not  set  tcatb.  the  character  or  form 
of  this  Irand,  but,  upon  the  ground  that  It  has 
no  Infbrmation  or  belief  upon  tbe  subject, 
denies  that  the  bond  set  forth  in  the  com- 
plaint correctly  sets  forth  the  bond  signed  by 
It  and  Snow,  but  does  not  all^  wherein  it  is 
incorrect  Its  avenuent  in  this  reqwct  ts 
equivalent  to  an  admlsBiw  of  the  execution 
of  a  bond  in  all  respe<jts  according  with  that 
mt  ftnth  In  the  complaint,  except  the  omis- 
sion or  ndsqwlllng  of  some  Immatolal  word. 
Upon  the  same  gronnds  It  denies  tlie  delivery 
of  the  bond  to  the  city  by  Snow.  The  In- 
ability of  the  plaintlfC  to  produce  the  bond  at 
the  trial  and  Its  loss  were  clearly  shown. 
Snow  testified  that  he  signed  an  offldal  bond 
for  that  year,  with  the  other  def^dant  as 
surety.  Mr.  Tliomas,  who  was  mayor,  teett- 
fled  that  Snow  gave  him  tbe  bond  In  ques- 
tion, and  that  he  gave  It  to  tbe  dty  clerk,  by 
whom  it  was  copied  Into  the  register  of  oSl- 
<dal  bonds.  This  coi^  was  introduced  in  evi- 
dence. To  this  testimony  must  be  added  the 
presumption  that  official  duty  has  been  regu- 
larly performed.  The  bond  was  a  valid  obli- 
gation of  the  defendante  without  any  ap- 
proval by  the  mayor  or  dty  attorney. 

We  advise  tbat  the  Judgment  and  order 
denying  a  new  trial  be  affirmed. 

We  concur:  COOPER,  C;  GRAY,  C. 

For  the  reasons  given  in  tbe  foregoing  opin- 
ion, the  judgment  and  order  denying  a  new 
trial  are  affirmed:  SHAW,  J.;  ANGELLOT- 
TZ.  J.;  VAN  DYKE,  J. 


PAEKE  &  LACY  CO.  v.  SAN  FRANCISCO 
BRIDGE  CO.   (S.  F.  8,090.)» 

(Supreme  Court  of  California.    Dec.  6,  1904.) 

COiriBACTS— CONSIDERATION— PAST  SEBVIOEB— 
EVIDENCE— l-LBA  DING. 

1.  Where,  in  an  action  on  a  contract  for  com- 
mission for  services  rendered  in  procuring  a 

Svernment  contract,  the  case  was  tried  as  If 
e  fact  of  the  continued  efforts  of  plaintiff  as 
required  by  the  ctmtract  was  at  issue,  defend- 
ant coald  not  on  appeal  raise  tbe  question  of  tbe 
insufficiency  of  tbe  complaint  in  averring  that 
plaintiff  compiled  with  its  agreement  to  continue 
m  its  efforts  to  secure  the  contract 

2.  Where,  in  an  action  on  a  contract  for 
services  rendered  in  procuring  government  work, 
defendant  introducea  evidence  that  plaintiff  had 
done  nothing^  under  the  contract,  it  was  not 
error  to  admit  letters  written  by  plaintiff  after- 
the  making  of  the  contract,  not  as  evid«iee  of 
the  truth  of  their  contents,  but  as  evldoice  of 
acts  tending  to  rebut  defendant's  evidence. 

3.  Where,  in  an  action  on  a  contract  for  serv- 
ices rendered  in  procuring  government  work,  a 
witness  testified  that  plaintiff  had  not  paid  or 
given  anything  to  defendant  either  before  or  at 
the  time  of  the  contract,  and  there  was  no  pre- 
tense by  plaintiff  that  there  was  any  consid- 
eration for  the  contract  other  than  its  services 
in  procnring  the  govemment  work,  it  was  not 
error  to  sustain  an  objection  to  a  daestion  ask- 
ed the  witness  as  to  whether  defendant  received 
any  consideration  for  the  contract. 

4.  Where  one  rendered  services  in  procuring 
for  a  contractor  government  work,  withont  ex- 
pectation of  receiving  any  compensation  there- 
for unless  the  work  was  procured,  a  contract 
thereafter  made,  whidi  provided  for  payment  on 
the  work  being  ivocared,  was  a  contract  whldi 
merely  put  Into  a  written  form  what  was-agreed 
on  as  to  tbe  future  contingent  compensation, 
and  was  not  open  to  the  objection  that  tbe  pant 
services  fumigbed  no  consideration  lor  the 
promise  to  pay  in  the  fature  therefor. 

Department  2.  Appeal  from  Superior 
Court,  City  and  Coun^  of  San  Fraudaco; 
Wm.  R.  Daingerfleld,  Judge. 

Action  by  the  Parke  &  Lacy  Company 
against  the  San  Francisco  Bridge  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

R.  Percy  Wright,  for  appellant    H.  A. 

Powell,  for  respondent 

McFARLAND,  J.  Tills  Is  an  action  to 
recover  of  defendant  ^1,750,  alleged  to  be 
the  balance  due  of  a  commission  of  5  per 
cent  on  $70,000,  arising  out  of  the  written 
contract  between  plaintiff  and  defendant  set 
out  In  the  complaint  Judgment  went  for 
plaintiff  as  prayed  for,  and,  from  the  Judg- 
ment and  the  order  denying  a  motion  for  a 
new  trial,  the  defendant  appeals.  Each  par- 
ty Is  a  corporation. 

The  written  contract  above  mentioned  was 
executed  on  the  24th  day  of  April,  1896.  It 
recites  that  plaintiff,  "party  of  the  first  part," 
through  Its  agents,  Richardson  &  Kelton,  In 
Guatemala,  has  been  acting  as  agent  for  the 
defendant,  "party  of  the  second  part,"  to  se- 
cure to  tbe  latter  a  oontrflct  with  the  gov- 
ernment of  Guatemala  for  furnishing  a  Hy- 


•Bdiesrlng  denM  January  i,  1MB. 


Digitized  by 


1066  78  PACIFIC 

draullc  dredge,  and  also  a  contract  for  the 
dredging  In  whole  or  In  part  of  the  harbor  of 
iBtapa  for  said  gorernment,  and  that  said 
contracts  are  likely  to  be  awarded  to  the 
party  of  the  second  part  The  contract  then 
proceeds  as  follows;  "Now  therefore:  In 
consideration  of  the  services  already  render- 
ed by  the  party  of  the  first  part,  and  such 
farther  services  as  it  may  render  in  the  mat- 
ter, and  for  other  good  and  valuable  consid- 
eration, the  party  of  the  second  part  hereby 
agrees  that  In  the  event  that  the  said  con- 
tracts, or  either  of  them,  are  awarded  to  the 
party  of  the  second  part,  either  direct  or 
through  any  other  person  or  contractor.  It. 
the  said  party  of  the  second  part,  will  pay 
unto  the  party  of  the  first  part  a  sum  equal 
to  five  (5)  per  centum  of  the  total  gross  mon- 
eys received  by  the  party  of  the  second  part 
on  account  of  said  contract  or  contracts. 
Said  payments  to  be  made  to  the  party  of 
the  first  part  as  payments  are  made  to  the 
party  of  the  second  part,  and  are  to  be  in 
full  compensation  to  the  party  of  the  first 
part  for  Its  time,  trouble  and  expense  in  re- 
spect to  the  said  contracts.  The  party  of  the 
first  part  agrees  to  continue  in  Its  efforts  to 
secure  the  said  contracts  for  the  party  of 
the  second  part,  and  to  do  evaTthing  in  its 
power  towards  this  end."  It  is  then  averred 
.  In  the  complaint  that  the  said  contracts  were 
awarded  to  defendant  by  the  government  of 
Guatemala  on  or  about  the  29th  day  of  July, 
1806;  that  defendant  had  received  on  said 
contracts  the  sum  of  970,000,  and  bad  paid 
one-half  of  the  said  5  per  cent,  thereon,  to 
wit,  |],7S0,  and  no  more,  and  has  reused  to 
pay  any  of  the  balance  thereon :  and  Judg- 
ment is  prayed  for  the  (1,760  remaining  un- 
paid. The  court  found  these  averments  to 
be  true,  and  rendered  Judgment  for  the  plain- 
tiff for  the  balance  of  $1,750,  and  the  evi- 
dence amply  supports  the  findings. 

The  answer  contains  an  averment  that  the 
agreement  of  plaintiff  was  to  Influence  the 
officers  of  the  government  of  Quatemala  cor- 
ruptly, or  in  some  Improper  way,  and  It 
seems  to  be  contended  by  appellants  that  on 
account  of  this  contemplated  improper  in- 
fluencing of  said  officers  the  contract  was 
void  as  being  against  public  policy ;  but  the 
court  found  that  this  averment  was  not  true, 
aqd  the  finding  l8  fully  Justified  by  the  evi- 
dence. 

Appellant  ctmtends  for  a  reversal  of  the 
Judgment  npon  the  ground  of  the  insuffi- 
ciency of  the  complaint,  because,  as  is  claim- 
ed, there  is  no  averment  tliat  after  the  exe- 
cution of  the  written  contract  on  June  24, 
189<S,  re^ondent  complied  with  its  agreonent 
to  "continue  In  Its  efforts  to  secure  the  said 
contract"  It  Is  doubtful  if  such  an  avov 
ment  was  necessary,  considering  the  fact  that 
after  what  reqwndent  had  already  don^  It 
was  to  receive  the  &  per  cent  If  the  contract 
should  be  secured  "either  direct  or  through 
any  other  person  or  contractor."  But,  at  all 
events,  the  case  was  tried  as  if  the  tact  of 


HEPORTBR.  iCai. 

the  continued  efforts  of  respondent  was  at  is- 
sue, and  appellant  Introduced  a  considerable 
amount  of  evidence  tending  to  show  that  re- 
spondent had  not  done  anytlilng  of  value  to- 
ward securing  the  contracts  from  the  gov- 
ernment of  Guatemala  after  the  date  of  the 
contract  between  appellant  and  respondent 
of  April  24th.  There  was  no  demurrer  to 
the  complaint  There  was  an  objection  made 
by  appellant  to  a  letter  offered  in  evidence 
by  respondent  because  It  was  dated  after 
April  24,  1&96;  but  that  was  in  rebuttal, 
and  after  the  appellant  Itself  had  introduced 
evidence  tending  to  show  that  respondent  had 
done  nothing  after  that  date.  We  think  that 
as  to  this  point  the  case  is  within  the  rule, 
cited  in  numerous  decisions,  that  when  a  case 
has  been  tried  on  the  theory  that  a  certain  is- 
sue was  before  the  court,  the  point  that  the 
Issue  had  not  been  properly  presented  In  the 
pleadings  will  not  be  heard  on  appeal. 

There  was  no  error  in  admitting  certain 
correspondence  between  respondent,  who  re- 
sided in  San  Francisco,  and  its  agents,  Blcfa- 
ardson  &  Eelton.  at  Guatemala.  Appellant 
had  introduced  evidence  to  the  point  that  re- 
spondent had  done  nothing  in  the  matter  of 
procuring  contracts  from  Guatemala,  and  the 
ruling  of  the  court  was  that  the  letters  were 
admissible,  not  as  evidence  of  the  truth  of 
their  contents,  but  merely  as  acts  tending  to 
refute  the  evidence  of  appellant  that  respond- 
ent had  done  nothing  about  the  matter  of 
procuring  the  contracts.  Moreover,  these  let- 
ters were  shown  to  appellant  and  answers 
from  respondent  to  its  agents  at  Guatemala 
were  in  great  part  dictated  by  appellant 
This  correspondence,  twth  before  and  after 
the  '24th  day  of  April,  was  admissible ;  for 
In  the  answer  it  was  denied  that  there  was 
any  consideration  whatever  for  the  contract, 
and  appellant's  evidence  had  been  to  the 
point  that  respondent  had  not  done  anyUiing 
in  the  premises  either  before  or  after  the 
date  of  the  contract.  For  the  same  reason  it 
was  not  error  to  admit  testimony  that  other 
letters  were  written  pertaining  to  the  dredg- 
ing contract,  although  the  lettav  themselves 
were  not  formally  introduced.  They  were  In 
court  subject  to  appellant's  Inspection. 

There  was  no  prejudicial  error  in  anstaln- 
Ing  respondent's  objection  to  the  general  ques- 
tion, asked  by  appellant  of  a  witness,  wheth- 
er the  appellant  ever  received  "any  considera- 
tion for  the  agroCTient  of  April  24,  1896." 
The  witness  had  already  testlfled .  that  the 
respondent  had  not  paid  or  given  appellant 
anything  either  before  or  at  the  time  of  said 
agreement,  and  there  was  no  pretense  by  re- 
spondent that  there  was  any  consideration 
for  the  contract  other  than  its  alleged  serr- 
Ices  in  procuring  the  dredging  contracts  from 
Guatemala.  Therefore  the  only  qnestlon  be- 
fore the  court  touching  the  conalderatlon  was 
as  to  respondent's  said  scrvioes,  and  each 
party  had  full  opportunl^  to  present  its  evi- 
dence on  that  issue,  and  the  aK>eIlant  conld 
not  have  been  prejudiced  by  i3»  mling. 
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Appellant  contends  tbat,  even  If  respond- 
ent rendered  any  servlcefl  before  the  execu- 
tion of  the  written  contract  of  April  24th, 
ttiej  were  past  serrlces,  and  did  not  furnish 
any  consideration  for  appellant's  promise  to 
pay  in  the  future  6  per  cent,  of  the  moneys 
which  should  be  received  from  Guatemala; 
but  we  do  not  think  that  this  contention  is 
maintainable.  It  goes  upon  the  theory  that 
a.  past  executed  consideration  will  not  sup- 
port any  promise  different  from  that  which 
tlie  law  Implies — which  is  a  promise  to  pay 
In  prsesentt,  on  request — and'  that  an  exe- 
cuted consideration  will  not  support  a  prom- 
ise to  pay  In  future.  Whatever  may  be  said 
of  this  rathw  abstruse  doctrine,  It  Is  not  ap- 
plicable to  the  case  at  bar.  Here,  as  appears 
from  the  tratimony,  It  was  not  expected  that 
the  respondent  was  to  receive  any  compensa- 
tion unless  the  dredging  contracts  were  se- 
<mred ;  and  by  the  contract  of  April  24th  the 
parties  merely  put  into  a  permanent  written 
form  what  they  then  finally  agreed  upon  as 
to  the  future  contingent  compensation. 

There  are  no  other  points  calling  for  spe- 
cial notice,  and  we  see  no  reason  for  revers- 
ing the  Judgment  or  the  cn^er  denying  a  new 
trial. 

The  Judgment  and  order  appealed  txom  are 
affirmed. 

We  coDcor:  LORIGAN,  J. ;  HENSIIAW,  3. 


POSTBN  V.  DENVER  CONSOL.  TRAMWAY 
CO. 

(Court  of  Appeals  of  Colorado.  Dec  12,  1904.) 

TBZAI^DUaCTinO  TXBDIOT. 

1.  Where  plaintiff's  evldence  In  art  action  for 
personal  injuries  shows  that  the  injury  was  the 
result  of  defendant's  negligence,  and  defendant's 
evidence  shows  that  It  was  the  resnlt  of  plain- 
tHTs  negligence,  tt  is  error  to  direct  a  vardict 
for  defendant 

Error  to  District  Oonr^  Arapahoe  (^nnty. 

Action  for  personal  Injuries  tqr  Manuel 
Fosten  against  the  Denver  Gonsolldated 
Tramway  Company.  Defendant  had  Judg- 
ment by  direction  of  the  court,  and  plaintiff 
brings  error.  Reversed. 

W.  Henry  Smith  and  W.  W.  Cover,  for 
plaintiff  in  error.  Cliarles  J.  Hughes,  Jr., 
and  Albert  Smith,  for  defendant  in  error. 

THOMSON,  P.  J.  In  this  action  the 
plaintiff^  Manuel  Posten,  songht  to  recover 
damages  for  injuries  sustained  by  him  while 
attempting  to  aligbt  from  a  car  owned  and 
operated  by  the  defendant  company,  on 
which  he  was  a  passenger,  through  the  neg- 
ligence, as  alleged,  of  a  savant  and  agent  of 
the  company.  The  answer  denied  negli- 
gence on  the  part  of  the  company,  and  char- 
ged the  plaintiff  with  contributory  negli- 
gence.  At  the  trial,  after  the  plaiutlfF  had 

8m  Trial.  voL  46,  Cmt  Die  «  S48,  Stt. 


introduced  his  evidence,  defendant  Interpos- 
ed a  motion  for  a  nonsuit  The  motion  was 
sustained,  and  Judgment  entered  accordingly. 
The  plaintiff  brought  the  Judgment  bere  for 
review,  and  a  reversal  was  adjudged.  Pos- 
ten V.  Denver  Tramway  Co.,  11  Colo.  App. 
187,  53  Pac.  891.  In  the  opinion,  delivered 
by  Wilson,  J.,  it  was  held  that  the  evidence 
was  not  sudi  as  to  warrant  the  trial  coiu^  In 
concluding,  as  a  matter  of  law,  either  that 
the  plaintUT  was  guilty  of  negligence  which 
directly  contributed  to  his  injury,  or  that 
the  accident  was  not  due  to  negligence  of 
the  company's  servant  In  charge  of  the  car. 
At  thi  ensuing  trial  the  evidence  for  the 
plaintiff  was  substantially  the  same  as  be- 
fore, and  the  defendant  answered  the  case 
which  he  made  by  the  testimony  of  its  own 
witnesses.  At  t^e  conclusion  of  the  evi- 
dence, the  court  directed  a  verdict  for  the 
defendant  and,  as  a  result,  the  case  la  again 
here. 

The  testimony  for  the  plaintiff  was  that 
between  11  and  12  o'clock  at  night  on  Sep- 
tember 22,  1893,  he  boarded  a  car  on  Broad- 
way, going  north,  with  the  Intention  of 
alighting  at  Curtis  street,  and  paid  his  fare; 
that  he  told  the  conductor  he  wanted  to  leave 
the  car  at  Curtis  street;  that  two  cars  were 
coupled  together,  the  first  being  the  motor  ' 
car;  that  he  sat  In  the  motor  car,  near  Its 
forward  end;  that,  when  near  the  point 
where  he  desired  to  leave  the  car,  the  con- 
ductor called  ont  "Curtis  street";  that  the 
car  then  slackwed  Its  speed,  and  he  rose  and 
walked  to  the  rear  of  the  car,  passing  the 
conductor,  who  was  standing  on  the  rear 
platform,  and  took  bis  p08itl<»i  on  the  lower 
step  of  the  exit,  where,  after  waiting  a  few 
seconds,  he  undertook  to  step  off,  wbm  the 
conductor  cried  out  "Stop,"  and  seized  him 
by  the  right  arm,  causing  him  to  fall  to  the 
ground,  where  h^  was  struck  by  an  Iron  bolt 
Iffojectlng  through  the  steps  of  the  rear  car, 
thus  receiving  the  injnry  complained  <a;  that, 
when  he  attempted  to  leave  tbe  cac,  be  was 
facing  at  tight  angles  with  the  line  of  mo- 
tion of  the  car,  but  that  the  conductor,  in 
seizing  htm,  turned  him  around,  and  clung  to 
him,  so  that  he  fell  on  his  ba<^  with  his 
head  toward  the  fcorward  «id  of  the  car; 
and  that  at  the  time  he  undertook  to  leave 
the  car  It  was  g(^ng  very  slowly.  Before  ' 
the  plaintUf  made  his  attempt  to  all^^  an- 
other passenger  on  tbe  same  car  came  ont 
upon  the  platform,  descended  fbe  steps,  and 
left  tbe  car  without  Interruption  by  tbe  con- 
ductor. The  conductor  was  a  witness  for 
the  defendant  He  said  the  plaintiff  under- 
took to  Jump  off  backwards;  that  snch  a 
movement  would  have  thrown  him  under 
the  rear  car;  that  be  (witness)  took  hold  of 
his  arm  or  collar,  and  held  on  to  blm  as  long 
as  he  could,  dragging  blm  until  he  was  pret- 
ty nearly  across  the  street;  and  that  at  the 
time  of  tbe  occurrence  the  car  was  going  at 
the*  rate  of  about  two  miles  an  hoar.  The 
only  noticeable  difference  between  tbe  tes- 
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tlmiHiy  of  Hie  conductor  and  tbat  of  the 
plaintiff  related  to  the  plaintiff's  position  on 
the  step*  tbB  conductor  saying  that  be  was 
fadng  backwards,  and  the  plaintiff  saying 
that  he  wajs  facing  at  right  angles  with  the 
line  of  motion  of  the  car. 

"Wlien  the  rause  was  here  before,  we  held 
that  tiie  evidence  for  the  plaintiff  as  then 
laid  before  us,  made  a  sufBcient  case  fw 
submission  to  the  Jury,  and  that  it  was  error 
to  order  the  nonsuit.  The  eTldence  for  the 
plaintiff  taken  at  the  last  trial,  and  pre- 
served in  the  present  record,  varies  In  no 
mat»lal  particular  from  the  other,  so  that 
It,  also,  made  a  sofBdient  case  for  submls- 
8l<m  to  the  Jury.  We  are  not  advised  of  the 
reasons  which  moved  the  court,  after  llsten- 
iDg  to  the  testimony  of  the  defendant's  wit- 
nesses, to  dhrect  a  vordict  against  the  plain- 
tiff. In  view  of  our  previous  decision,  we 
can  account  for  the  ruling  only  by  suppos- 
ing that,  on  the  bypotheslB  of  a  matoial  con- 
flict in  the  evidence,  the  court  conceived  It 
might  be  well  to  relieve  the  Jury  of  the 
trouble  of  iUidlng  the  facts.  But,  if  there 
was  such  material  conflict,  to  find  where  the 
truth  lay;  or,  In  view  of  the  attendant  con- 
ditions and  drcumstances,  to  find  -n^eOier 
the  attempt  of  the  plaintiff  to  descend  from 
•  the  car  amounted  to  negligence;  or  to  find 
whether  the  interference  with  the  irialntiff 
by  the  conductor  was  proper  or  necessary, 
or.  If  It  was,  whether  the  latter  exercised  the 
requisite  care  in  the  performance  of  the  dn- 
ty—belongcd,  under  suitable  instructions,  ex- 
clusively to  the  Jury.  The  evidence  was  not 
such  as  to  authorise  the  court  to  pronounce 
Judgment  upon  It  as  a  mattw  of  law.  The 
Judgment  must  be  reversed. 

Tterersed. 

On  Petition  for  Bebearlng. 

PER  CURIAM.  A  reheaclug  is  asked  on 
the  ground  that  this  cause  has  been  tried 
three  different  times  before  three  different 
Judges,  and  that  each  Judge,  after  hearing 
the  witnesses  and  seeing  their  manner  and 
demeanor  on  the  stand,  directed  a  verdict 
for  the  defendant  It  Is  ai^ed  that  the  con- 
currence of  these  several  Judges,  upon  the 
<luestton  of  the  credibility  of  the  witnesses, 
tthould  conclude  us.  A  number  of  cases  are 
t:lted  to  the  effect  that  the  Jury,  or  the  court 
where  the  trial  la  had  before  It  without  a 
Jury,  Is  the  exclusive  Judge  ot  the  credit  to 
which  the  witnesses  are  entitied.  Those 
cases  are  not  In  pcrint  This  was  not  a  trial 
before  the  Judge  alone.  We  do  not  know  the 
givunds  on  which  tbe  court  took  the  case 
from  the  Jury.  The  opinion  of  tbe  Judge 
upon  the  tmthfulness  of  the  testimony  might 
or  might  not  have  influenced  his  action. 
But  whether  it  did  <se  not  Is  Immaterial. 
Tliere  was  a  Jury,  and  the  law  committed 
the  decision  of  the  weight  to  whldi  the  tes- 
timony was  raititied  to  them,  and  not  to  the 
Judge.  It  was  not  because  he  erred  In  bis 
estimate  of  the  value  of  tbe  evidence  that 


the  Judgment  was  reversed,  but  because  be 
undertook  to  diqM>se  of  questions  which  be 
had  no  authority  to  determine  at  all,  and  up- 
on which  the  Jury  only  could  pass  Judgment. 
Petition  for  rehesrbig  denied. 


SAUER  V.  TOWN  OF  OILLBTT  et  al. 
(Court  of  Appeals  of  Gt^orado.  Dee.  12,  1904.) 

HUniCIPAL  COaPOaATIOHB— BOnoa— VALIDITT 
—BORA  FIDE  FUBCHABEB. 
1.  Under  Mills'  Ann.  St  S  4403,  sabd.  6,  au- 
thorizing towns  to  iacnr  a  debt  for  the  oon- 
stmction  of  waterwM-kL  and  requiring  the  debt 
to  be  authiuiied  by  Mdmsnce  inrovldiDg  for  the 
levT  of  a  tax  •nfficiait  to  pay  it  with  interest, 
ana  providing  that  sncb  debt  shall  mature  In 
not  lesB  than  10  nor  more  than  15  years,  bond» 
payable  on  demand,  issued  under  an  ordinance 
which  did  not  provide  for  any  levy,  were  in- 
valid in  the  hands  of  a  bona  fide  pordiaser  for 
value,  notwithstanding  a  redtal  in  the  bonds 
tliat  they  were  issned  In  oomiriiance  with  law. 

Appeal  from  District  Court,  Teller  County- 
Action  by  Otto  Saner  against  the  town  of 
OlUett  and  another.   From  a  Judgment  In 
ftivor  of  defendants,  plaintiff  appeala.  Af- 
firmed. 

Daniel  Sayer,  for  appellant  A.  F.  Per- 
riw  and  Chaa.  F.  Potter,  for  appellees. 

OUNTER,  J.  This  action  by  appellant  up- 
on obllgatirais  of  q^iwllee  town,  tried  to  the 
court,  resulted  in  findings  tor  appellees  aud 
a  Judgment  In  their  behalf  for  costs.  To  re- 
vievr  the  Judgment  is  this  appeaL 

The  fiacta  are:  April.  1S97,  tbe  board  of 
iznstees  of  appellee  town  was  authorised  by 
a  rote  of  its  quaUfled  electors  to  construct  a 
system  of  waterworks,  and  to  Issue  therefor 
bonds  for  $30,000.  S^tnnber,  18&7,  a  «ni- 
tract  was  made  between  the  town  and  one 
Cotbm  for  the  construction  of  tiie  worics  for 
$21,600,  payable  in  the  town's  negotiable  In- 
terest-bearing bonds.  Pursuant  to  the  power 
given  by  taxpayers,  and  to  carry  out  the  con- 
tract with  Cotbm,  October,  18&T,  an  ordi- 
nance was  passed  by  the  board  of  trustees  of 
appellee  town  auth<Hrizing  the  issuance  of 
$25,000  in  bonds,  in  denominations  of  $1,000 
each,  payable  at  the  (H>tiou  of  the  town  in  10 
years,  and  absolutely  in  15  years.  Tbeee 
bonds  were  issued  and  placed  In  eecrow,  to 
be  delivered  to  Cotton  or  his  assignees  as  tbe 
work  progressed.  The  original  cwtract  was 
so  amended  in  December,  1807,  by  certain 
changes  in  tbe  specifications  thereof,  as  to 
glvo  Cotton  or  his  assignees  the  entire  bond 
issue  of  $i^,000.  In  the  same  month  the  con- 
tract was  assiirned  by  Cotton  to  one  Mitch- 
ell. Some  time  in  tbe  latter  part  of  Jou- 
nary,  180S,  oonstructiffli  was  begun.  Two 
strikes  occurred  among  the  labwers  Oiereon. 
one  tbe  latter  part  of  January,  and  tbe  other 
the  earlier  part  of  February.  The  laborers 
at  the  first  strike  demanded  an  Increase  in 
their  pay  of  flve  cents  per  hour,  and  at  tbe 
second  strike  a  further  Increase  ct  flve  cents 
per  hour.  Tbe  wat^works  ooomiitte^  to 


Digitized  by 


Colo.) 


8AUER  y.  TOWN  OF  QILLETT. 


1069 


which  was  delegated  the  matter  by  the  board 
of  trustees,  agreed  with  Mitchell,  In  order  to 
hare  the  works  go  on,  to  Issue  to  him  the 
obligations  of  the  town  at  a  discount  of 
about  41  cents,  sufflcient  to  cover  this  al- 
leged increase  lu  the  cost  of  his  labor. 
March  5th,  by  resolution,  obligations  were 
ordered  issued  to  corer  this  agreement  to  the 
amount  of  $5,976.50.  The  resolution  thus 
passed  prescribed  the  form  of  these  obliga- 
tions, such  form  being  the  following,  to  wit: 
*No.  1.  $100.00 
"Glllett,  Colorado,  March  7th,  1898. 

"For  Value  Received,  The  Town  of  Glllett, 
Bl  Paso  County,  Colorado,  hereby  acknowl- 
edges itself  Indebted  and  promises  to  pay  to 
M'.  H.  Mitchell  or  bearer,  one  hundred  dol- 
lars, lawful  money  of  the  United  States  of 
America,  with  Interest  thereon  at  {he  office 
of  the  Town  Treasurer  ot  said  Town  In  said 
Town  of  Glllett,  from  and  out  of  the  moneys 
now,  or  which  may  hereafter  come  Into  the 
'General  Water  Supply  Fund,'  created  by 
ordinance,  and  the  Town  Treasurer  of  said 
Town  Is  hereby  authorized,  directed  and  re- 
quired, to  fully  pay,  satisfy  and  discharge 
this  obligation,  for  principal  and  Interest 
from  the  moneys  of  said  fund  In  the  Town 
Treasury  In  the  order  of  its  registration  at 
the  office  of  said  Town  Treasurer,  for  pay- 
ment, and  after  the  same  has  been  duly 
called  by  the  Treasurer  for  payment.  Inter- 
est shall  cease  to  accrue  thereon,  as  provid- 
ed by  law.  This  obligation  is  made  and  In- 
curred solely  on  account  of  the  construction, 
by  said  town,  of  a  suitable  system  for  snp- 
plying  said  town  with  water,  under  and  In 
full  compliance,  and  In  strict  conformity  with 
the  Constitution  and  laws  of  the  State  of 
Colorado,  in  such  cases  made  and  provided. 
And  It  Is  hereby  certified  and  recited,  that 
the  debt  of  this  obligation  does  not  exceed 
fbe  limitations  prescribed  by  the  Constitu- 
tion or  laws  of  the  State  of  Colorado. 

"By  order  of  said  town  of  Glllett  and  the 
Board  of  Trustees  of  said  town. 

"The  Town  of  Glllett, 
"By  Edwin  N.  Hawkins,  Mayor. 

**Attest:  Geo.  A.  Klllam, 

"[Seall    Town  Clerk  and  Recorder." 

Obligations  In  this  form  were  on  March 
7th  Issued  and  delivered  to  Mitchell.  They 
were  upon  the  same  date  presented  to  the 
treasurer  of  the  town,  who  made  the  follow- 
ing indorsement  thereon: 

"No  funds.  This  obligation  bears  Interest 
at  the  rate  of  8%  per  annum  from  this  date 
until  paid,  according  to  law. 

"Pred  B.  Owen, 
"Town  Treasurer  of  the  Town  of  Glllett" 

March  21st,  In  consideration  of  certain  fur- 
ther changes  In  the  specifications  of  the  con- 
tract for  the  construction  of  waterworks,  the 
board,  by  resolution,  authorized  the  issuance 
of  oblfgatlona  In  the  sum  of  $8,500.  These 
were  Issued  at  a  discount  of  about  40  cents, 
and  in  the  same  form  as  the  obligations  of 
March  7th.   They  were  Issued  March  21st, 


delivered  to  Mitchell,  and  on  that  date  pre- 
sented by  him  to  the  town  treasurer,  who 
made  the  same  Indorsement  thereon  as  on 
the  issue  of  March  7th.  There  has  been  at 
no  time  any  moneys  in  the  "Town  Water 
Supply  Fund."  No  payments  have  been 
made  upon  the  principal  or  Interest  of  any 
one  of  the  obligations  in  suit,  and  a  few  days 
before  the  bringing  of  this  action  the  hoard 
of  trustees  of  appellee  town  passed  a  resolu- 
tloD  declaring  them  void,  and  announcing  a 
determination  not  to  pay  them.  The  pres- 
ent action,  Instituted  December,  1899,  was 
upon  50  of  these  obligations,  27  thereof  be- 
ing of  the  Issue  of  March  7th,  and  23  there- 
of of  the  Issue  of  March  21st  The  answer 
was  a  denial,  want  of  consideration  for  the 
obligations,  and  fraud  In  their  Issuance. 
The  Issues  thus  presented  were  found  by  the 
trial  court  for  appellees,  and  Judgment  en- 
tered for  them  for  costs. 

It  Is  here  urged  In  support  of  the  Judg- 
ment below  that  the  obligations  are  void,  be- 
cause: (1)  The  board  of  trustees  had  no  au- 
thority to  issue  such  obllgatlon&  (2>  They 
were  issued  at  a  discount  (8)  They  wwe 
sued  without  consld^atI(HL  Th^  was 
fraud  in  their  Issuance. 

The  first  objection  Is  decisive.  Appellee 
town  Is  a  municipal  corporation  under  the 
laws  of  this  state.  "A  municipal  corporation 
can  exercise  only  such  powers  as  are  granted 
to  it  by  Its  charter  or  by  the  general  law  of 
the  state,  either  In  express  worda  or  by  nec- 
essary or  reasonable  Implication,  or  such  as 
are  Incidental,  to  the  powers  expressly  grant- 
ed, or  such  as  are  essential  to  the  "objects 
and  purposes  of  the  corporation."  The  City 
of  Durango  v.  Relnsberg,  16  Colo.  327,  330,  26 
Pac.  820;  Phillips  v.  City  of  Denver,  19  Colo. 
179,  182.  84  Pac.  902,  903,  41  Am.  St  Rep. 
230.  "The  rule  Is  general,  and  applies  to  the 
corporate  authorities  of  all  municipal  bodies, 
that  where  the  mode  In  which  their  power 
on  any  given  subject  can  be  exercised  is  pre- 
scribed by  the  charter,  the  mode  must  be  fol- 
lowed." Weaver  v.  Canon  City  Sewer  Co.,  70 
Pac.  (Colo.  App.)  953,  954;  Keese  v.  City  of 
Denver,  10  Colo.  112,  15  Pac.  825;  Zottmmi 
V.  City  and  County  of  San  Francisco,  20  Cal. 
96,  81  Am.  Dee.  96.  "Where  the  statute  has 
prescribed  how  the  municipality  may  act  It 
has  no  power  to  act  In  any  other  or  different 
manner."  Weaver  v.  Canon  City  Sewer  Co., 
supra.  "The  mode  In  such  a  case  wmstltutes 
the  measure  of  power."  Keese  v.  City  of 
Denver,  supra.  In  the  act  concerning  towns 
and  cities,  the  powers  of  municipal  corpora- 
tions are  enumerated  and  defined.  2  Mills' 
Ann.  St.  I  4403  ;  3  Mills'  Ann.  St  (Supp.)  § 
4403;  3  Mills'  Ann.  St  (Rev.  Supp.)  {  4403. 
The  only  power  conferred  upon  towns  and 
cities  to  Incur  an  indebtedness  for  the  con- 
struction of  waterworks  Is  by  subdivision  6 
of  section  4403,  supra.  This  subdivision  re- 
quires that  the  Indebtedness  must  be  author- 
ized by  ordinance;  that  such  ordinance  must 
be  irrepeatable  until  the  Indebtedness  there- 
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In  provided  for  sball  be  paid;  that  snch  ordl* 
nance  shall.  Inter  alia,  provide  for  tbe  levy 
of  a  tax  anfflclent  to  pay  the  annual  interest 
and  eztlngnlBh  the  principal  of  the  debt 
vrlthln  the  time  limited  for  the  debt  to  run; 
and  that  tAe  debt  thus  aothorlsed  shall  ma- 
ture In  not  less  than  10  years  nor  mote  than 
15  years.  The  obligations  In  salt  were  is- 
sued panniant  to  an  ordinance  passed  Feb- 
mary  19,  1898.  and  two  resolutions  of  the 
board  of  trustees,  one  of  March  5th,  the  othw 
of  March  21st,  bnt  the  ordinance  failed  to 
comply  with  the  statute,  in  that  it  made  no 
proTlslon  for  the  levying  of  tbe  tax  with 
which  to  redeem  the  obligations,  and  did  not 
provide  that  they  should  not  mature  earlier 
tlian  10  years  nra-  later  than  15  years.  It 
provided  that  the  obligation  should  be  in  snch 
form  as  the  board  of  trustees  should  deter^ 
mine.  The  two  resolutions  provided  for  the 
Issuance  of  tbe  obligations  in  the  form  here- 
inbefore set  fcHlh.  From  an  Inspection  of 
this  form  it  Is  seen  that  the  obligations  ma- 
tured on  demand.  It  thus  appears  that  the 
ordinance  did  not  comply  with  the  law,  In 
that  it  failed  to  provide  for  the  levy  re- 
quired, and  did  not  provide  for  the  obliga- 
tions to  run  for  the  time  required  by  statute. 
The  recital  In  these  obligations,  or  "bonds," 
as  appellant  Insists  they  are,  that  they  were 
Issued  in  compliance  with  the  law,  consti- 
tutional and  statutoi7,  of  this  state,  does  not 
cure  the  violation  of  the  law  In  their  issu- 
ance, even  In  tbe  hands  of  an  Innocent  pur- 
chaser for  value,  which  appellant  says  that 
he  is.  Every  one  is  bound  to  take  notice  of 
the  law.  "The  recitals  in  bidids  are  binding 
only  as  to  matters  of  fact,  and  not  as  to  mat- 
ters of  law,  of  whidi  latter  every  person  is 
bound  to  take  notice,  and  Is  conclusively  pre- 
sumed to  have  done  so."  Slmonton  on  Mu- 
nicipal Bmds,  I  193.  "The  holder  of  bonds 
must,  at  his  peril,  take  notice  of  the  exist- 
ence and  Uxm  of  the  law  by  which  It  is 
claimed  the  power  to  Issue  such  bonds  is 
conferred,  and  he  Is  chargeable  with  notice 
of  the  statutory  provisions  under  which  they 
were  issued."  Id.  1 150.  Bank  v.  City  of  St. 
Joseph  (C.  C.)  SI  Fed.  216;  Anthony  v.  Jas- 
per Co.,  101  n.  S.  OBS,  25  L.  Ed.  1005;  Fran- 
cis V.  Howard  Company,  54  Fed.  487,  4  G.  O. 
A.  460.  "Not  only  courts,  but  Individuals, 
are  bound  to  know  the  law,  and  cannot  be 
received  to  plead  ignorance  of  It  The  holder 
of  the  bonds  In  question  can  claim  no  indul- 
gence on  that  score,  and  can  take  no  advan- 
tage from  tbe  allegation  that  he  Is  a  bona 
Hde  purdiaser  without  notice."  Town  of  S. 
Ottowa  V.  Perkins,  94  V.  S.  260,  24  L.  Ed. 
154.  Appellant,  tberefore,  knew  that  tbe 
board  of  trustees  of  appellee  town  had  no 
power  to  create  an  indebtedness  or  issue  ob- 
ligations for  the  constructloa  of  a  system  of 
waterworks  exc^t  by  an  ordinance  in  com- 
pliance with  section  4403,  supra.  "All  or- 
dinances shall  as  soon  as  may  be  after  their 
passage,  be  recorded  in  a  book  kept  for  that 
purpose,  and  be  authenticated  by  the  slgna- 


I 

tnre  of  the  presiding  officer  of  the  council  or 
board  of  trustees  and  the  clerk."  2  Mills' 
Ann.  St  I  4443.   ''The  authority  (tf  a  nui  < 
nidiial  corporation  to  tosue  bonds  Is  de-  i 
rived  from  public  laws,  and  the  avenues  to  * 
inf<H-matlon  In  regard  to  the  law  and  ordi-  . 
nances  of  such  coiiporatlonB  being  open  to  I 
public  Inspectlcm,  the  holder  of  snclr  secnil-  I 
ties  will  be  presumed  to  have  examined  tbem 
and  to  have  known  whether  the  corxraration 
had  the  requisite  power  to  Issue  the  bonds." 
BIflsd  T.  City  of  Kankakee,  64  111.  248;  21  Aid. 

Kt4.  See,  also,  Dixon  County  v.  Field.  Ill 
a  S.  8^-98, 4  Sop.  Ct  816, 28  L.  Ed.  880.  Ap- 
pellant was  therefore  charged  with  notice  ^ 
the  terms  of  the  ordinance  providing  tor  Ox 
Issuance  of  the  obllgatirais  in  suit  He  ow- 
seqnoitly  knew  13iat  the  ordinance  did  not 
Gonvly  with  the  law.  "The  bona  fide  holdei 
of  a  mdnldpal  bond  is  chargeable  with  what- 
ever defects  appear  upon  the  bond,  and  witli 
such  notice  of  failure  to  perfwm  the  pilor 
condition  which  the  rentals  in  the  bond  dis- 
close." Slmonton  on  Municipal  Bonds,  i  153. 
It  was  apparent  from  an  Inspection  of  ani- 
ons of  these  obligations  that  they  were  Is- 
sued in  violation  of  tlie  law.  In  that  ^ej 
did  not  mature  as  was  provided  by  the  lav 
authorizing  their  Issuance.  We  conchide 
that  the  board  of  trustees  had  no  authority 
to  Issue  the  obligations  involved,  and  tbat 
appellant  was  charged  with  notice  of  snch 
lack  of  power.  The  obligations,  therefore, 
are  void  In  his  hands,  and  the  ju^ment  of 
tbe  lower  court  denying  him  relief  upon  them 
was  r^tat  Its  Judgment  is  affirmed. 
Affirmed* 


BANKER  MIN.  ft  MILL.  CO.  v.  ALLEN. 
(Court  of  Appeals  of  Colorado.   Dea  12,  1904.) 

CONTINUANCE — ABSENCE  OF  WITNESS — DILI- 
OBNCE— DISCBETIOH  OF  TBIAI,  CODU 
— BEVmW  ON  AJrVEAL. 

1.  Before  an  appellate  court  trill  reverse  die 
ruling  of  a  lower  court  on  an  application  for  i 
eontinuaiice,  it  must  affirmatively  appear  that 
ttiere  vas  an  abase  of  diBcretion. 

2.  An  application  for  a  oontiniuince,  made  w 
tlie  day  preceding  trial,  for  absence  of  a  vit- 
ness,  waa  supported  by  the  affidavit  of  a  phy- 
sician that  10  days  tiefore  he  had  directed  tbe 
witness  to  leave  the  county  for  a  time  im  ac- 
count of  his  health,  but  there  was  no  showins 
that  the  attorney  who  desired  his  testimony  did 
not  know  of  his  departure  at  the  time,  tbat  any 
effort  had  been  made  to  get  his  depoeitioo.  or 
that  he  contd  not  return  and  testify  without 
danger  to  his  health.  Held,  that  under  Mills' 
Ann.  Code,  §  177,  providing  that  a  motion  to 
postpone  tri^  for  absence  of  evidence  shall  show 
diligences,  draiial  of  tbe  application  was  not  as 
abuse  of  discretion. 

Appeal  from  District  Court  Lake  County. 

Action  by  Will  8.  Allen  against  the  Banker 
Mining  &  Milling  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

James  Glynn  and  W.  H.  Kirrison,  for  ap- 
pellant. B.  D.  McLeod,  for  appellee. 
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MAXWELL,  J.  Action  upon  an  account 
for  coal  sold  and  delivered.  The  only  asBlgn- 
ment  of  error  presented  or  argued  In  appel- 
lant's brl^  is  Imsed  upon  an  order  denying 
a  motion  for  a  continuance.  December  3, 
1900,  the  case  was  set  jFor  trial  on  January 
22,  1001.  January  21,  1901,  a  motion  for 
continuance  and  affldaTlts  In  support  thereof 
were  filed.  The  motion  stated  that  John 
Guth,  manager  and  treasurer  of  defendant 
corporation,  was  the  only  person  .connected 
with  the  defendant  corporation  who  knew  of 
the  dealings  between  the  corporation  and 
plaintiff;  that  the  testimony  of  Guth  was 
material  and  relevant;  that  no  other  per- 
son had  knowledge  of  the  ahiount  of  coal 
sold  and  delivered  by  plaintiff  to  defendant; 
that  plaintiffs  claim  is  for  far  in  excess  of 
the  actual  amount  due  him;  that  Guth  Is 
not  now  in  I^ke  county,  being  compelled  to 
seek  a  lower  altitude,  upon  the  advice  of  his 
physician,  on  account  of  an  attack  of  la 
gilppe.  This  motion  was  supported  by  the 
affidavit  of  the  attending  physician  to  the  ef- 
fect that  about  10  days  ago  he  attended 
Guth,  who  was  suffering  from  an  attack  of 
la  grippe  and  threatened  pneumonia;  that 
on  account  of  Gatb's  age — 60  years — he  could 
not  easily  recuperate  at  the  altitude  of  Lead- 
rille,  and  he  recommended  and  advised  Quth 
to  leave  LeadvlIIe  for  at  least  one  month. 
The  affidavit  of  the  attorney  for  appellant 
was  to  the  effect  that  from  dlscussloDS  of  the 
case  with  Guth  he  believed  that  no  other 
person  than  Guth  knew  about  the  deallhgs 
between  tbe  parties;  that  Guth  Is  treasurer 
and  secretary  of  tbe  company  and  Is  unable 
to  appear  In  court,  being  absent  from  Lake 
county  on  account  of  sickness;  that  the  tes- 
timony which  Guth  will  give  is  material  and 
relevant  and  will  show  that  plaintiff's  claim 
1b  exorbitant,  and  that  a  large  portion  of  the 
coat  claimed  to  have  been  sold  by  plaintiff 
to  appellee  was  never  delivered. 

The  granting  or  refusing  of  an  applica- 
tion for  a  continuance  is  largely  within  the 
discretion  of  the  trial  court.  Its  ruling  there- 
on is  subject  to  review  by  the  appellate 
courts,  but  before  they  will  reverse  such  rul- 
ing It  must  affirmatively  appear  that  there 
has  been  an  abuse  of  such  discretion.  Daw- 
son V.  Coston,  18  Colo.  493-495,  33  Pac.  189; 
Michael  v.  Mills,  22  Colo.  439,  440.  45  Pac. 
429;  Reynolds  v.  Campling.  23  Colo.  105-108, 
46  Pac.  689;  Eeegan  v.  Donnelly,  11  Colo. 
App.  31-33,  52  Pac.  292;  Baldwin  Coal  Co. 
v.  Davis,  IB  Colo.  App.  371-375.  62  Pac  1041. 
Mills'  Ann.  Code.  {  177.  provides:  "A  motion 
to  postpone  a  trial  on  grounds  of  the  absence 
of  evidence  shall  only  be  made  upon  affi- 
davit showing  the  materiality  of  tbe  evi- 
dence expected  to  be  obtained,  and  that  due 
diligence  has  been  used  to  procure  it"  There 
Is  an  entire  absence  of  any  showing  wblch 
brings  this  application  within  the  require- 
ments of  the  above-quoted  section  of  our 
Code.  It  does  not  appear  from  the  affidavits 
In  suKwrt  of  the  motion  that  the  attorney 


tor  defendant  did  not  know  of  the  Illness 
of  his  client  and  witness,  and  Ms  departure 
from  the  place  of  trial,  at  tbe  time  it  took 
place.  No  effort  was  made  to  take  the  depo- 
sition of  Guth  before  his  departure  or  since, 
(jruth  may  have  been  absent  from  Lake  coun- 
ty, and  at  a  lower  altitude,  and  still  have 
been  within  an  hour's  ride,  by  rail,  of  the 
place  of  trial;  and,  for  aught  that  appears 
in  the  affidavit  of  the  doctor,  he  might  have 
been  present  at  the  trial  without  risk  to  his 
health.  His  deposition  might  have  been  tak- 
en by  the  exercise  of  the  slightest  diligence 
after  his  de[>arture  from  tbe  dty.  Upon  the 
showing  made,  there  was  not  an  abuse  of  dis- 
cretion in  refusing  to  grant  the  motion  for  a 
continuance.  The  judgment  will  be  affirmed. 
Affirmed. 


BANKBR  UIN.  ft  MILL.  00.  T.  MURNAN. 
(Court  of  Appeals  of  Colorado.   Dec  12, 1904.) 

coiiTiiiuAacBr-rAn.uBE  TO  Fiu  Accouirr. 

1.  Under  Mills'  Ann.  Code,  S  ^  providing 
that  a  party  suing  on  an  account  shall,  on  de- 
mand, file  a  copy,  or  be  precluded  from  giving 
evidence,  and  that  the  court  may  order  a  further 
account  filed  when  that  first  filed  la  detective, 
the  overruling  of  a  motion  for  continuance  for 
failure  to  file  a  further  account  as  ordered  by 
tbe  court  is  not  an  abuse  of  discretion  where 
there  was  no  showing  that  the  failure  made  it 
impossible  to  prepare  for  trial,  and  no  effort  was 
made  to  exclude  evidence  in  support  oi  the  ac- 
count filed. 

Appeal  from  District  Gonrt,  Lake  Oonntr. 

Action  by  Timothy  Mnman  against  tbe 
Banker  Mining  &  Milling  Gon^tany.  From 
a  ju^cment  for  plaintiff,  defmdant  ai^Mals. 

Affirmed. 

James  Glynn  and  W.  n.  Harrison,  for  ap- 
pellant. John  A.  Ewlng  and  Francis  B. 
Bouck,  for  appellee. 

MAXWELL,  J.  Action  npon  an  accoimt 
for  hauling.  The  only  assignment  of  m-or 
relied  npon  Is  based  npon  an  order  denying 
a  motion  for  a  contlnnance.  The  motion  for 
a  continuance  and  the  affidavits  in  support 
thoreof,  except  as  hereinafter  noted,  are  the 
same  aa  those  considered  and  ruled  In  Bank- 
er Mining  &  Milling  Company  v.  Allen,  78 
Paa  1070.  Aa  an  additional  ground  for  a 
continuance  the  motion  herein  sets  forth: 
"(2)  For  the  reason  that  plaintiff  has  not 
furnished  a  specific  bill  of  particulars  pur- 
suant to  notice  and  the  order  of  this  honor- 
able court  heretofore  made  in  this  cause." 
The  affidavit  of  defendant's  attorney  sup- 
ports this  ground  of  tbe  motion.  Tbe  record 
Bhows  that  appellant  was  famished  with  a 
bill  of  partlcniars  which  seems  not  to  have 
been  satisfactory  to  It  November  IS.  1900— 
nine  we^  before  the  trial  day — ^apcm  ap- 
pellant's motion,  tbe  conrt  ordered  a  more 
specific  bill  of  particulars  filed.  Appellee  did 
not  comply  with  this  order.  Appellant  con- 
tends that  error  was  committed  in  receiving 
any  evidence  of  the  account  Mills'  Ann. 
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Code,  t  68,  is:  '^t  shall  not  be  necessary 
for  a  party  to  set  fortb  In  a  pleading  the 
items  ot  an  account  ttierein  alleged ;  but  he 
shall,  within  five  days  after  a  demand  there- 
of in  wrlUng  by  the  adverse  party,  deliver 
to  him  or  file  a  copy  of  such  account,  or  he 
precluded  from  giving  evldrace  thoeof.  The 
court  or  Judge  may  on  motion  limit  w  ex- 
tend the  time  for  delivering  or  filing  such 
account,  and  may  ord»  a  furthw  account 
when  the  one  delivered  or  filed  Is  too  gen- 
eral w  la  defective  in  any  particular."  It 
will  be  noticed  that  the  penalty  of  precIodoD 
of  evidence  Imposed  by  the  above-quoted  sei^ 
titm  of  tbe  Code  Is  tm  failure  to  deliver  or 
file  a  copy  of  the  account  sued  oa  in  re^Kmae 
to  Uie  d«nand  of  the  adverse  parly.  No  pen- 
alty Is  imposed  tor  failure  to  comply  with 
the  order  of  the  court  for  a  further  account 
Without  doubt  the  court  has  the  lnh»ent 
power  to  enforce  its  order  in  this  bdialf  by 
the  infliction  of  such  poialtles  as  the  exer* 
cIhc  of  a  wise  discretion  may  dictate.  This 
being  an  application  for  a  continuance,  some 
showing  should  have  been  made  to  the  effect 
that  failure  to  comply  with  the  order  had 
mode  it  in^oBsIble  to  have  prepared  for 
trial  or  to  go  to  trial.  X>ecember  3d,  when 
the  case  was  set  for  trial,  no  complaint  was 
made  that  the  order  had  not  been  complied 
with.  Previous  to  the  trial  no  order  was  ap- 
plied fcff  precluding  the  introduction  of  evi< 
deuce  in  support  of  the  account  At  the 
trial  no  objection  was  made  to  the  introduc- 
tion ot  evidence  in  support  thereof  <hi  ac- 
count of  failure  to  comply  with  the  order. 
Denying  fhe  motion  for  a  continuance  viptm 
the  showing  made  upon  the  ground  stated 
herein  was  not  such  an  abuse  of  dlBcretlon 
upon  the  part  of  the  trial  court  as  would 
warrant  a  reversal  of  the  judgment  In  this 
case,  for  which  reason,  and  for  the  reasons 
given  in  Banker  Mining  &  AflUlng  C<nnpany 
V.  Allen,  78  Pac  'IVtO,  the  Judgment  will  be 
affirmed. 
Affirmed* 


BURLINGTON  &  M.  R.  R.  IN  NEBRASKA 

r.  CAMPBE5LL. 

(Court  of  Appeals  of  Colorado.   Dec.  12,  1904.) 

APPEAL—MOTION  FOE  NOMBUIl^DENIAL— RAIL- 
BO  ADS— KIT.  LINO  STOCK  ON  TRACK — NEO- 
LIQBNCE— EVIDENCE — 8WWICIEN0T. 

1.  An  exception  to  the  denial  of  a  motion  for 
a  nonsuit  permits  a  review  of  the  order,  though 
there  is  no  exception  to  the  judgment 

2.  Inasmuch  as  error  in  denyinK  a  motion  fo^ 
a  nonsuit  at  the  close  of  plaintifTB  evidence  is 
cause  for  reversal  unless  the  insufficiency  of  the 
evidence  at  that  stage  was  supplied  by  defend- 
ant's evideoce,  the  question  to  be  determined 
in  considering  an  exception  to  the  denial  of  the 
motion  is  whether  the  whole  evidence  justified 
submission  to  the  jury. 

3.  In  an  action  against  a  railroad  company 
for  negligently  killing  a  domestic  animal  on  the 
trade,  evidence  AeM  insufficioit  to  jostlfy  sub- 
misfllon  to  the  jmry  of  the  Issue  of  defendant's 
negligence. 


Appeal  from  Phillips  County  Gomt 
Action  by  D.  H.  Campbdl  agaiut  ttw  Bnr- 
lington  &  Missouri  Rlvw  Railroad  In  Ke- 
braska.   From  a  judgment  fbr  plaintiff,  de- 
fendant appeals.  Reversed. 

Woloott,  Voile  &  Waterman  and  Wm.  W. 
Field,  for  appellant.   J.  S.  Bennett  and  Jobs 

H.  Chiles,  for  appellee. 

GCNTER,  J.  Action  to  recover  for  negli- 
gent killing  of  a  horse  by  a  train  of  anttilanL 
Verdict  and  judgment  for  appellee^  A  mo- 
tion for  a  nonsuit  made  at  the  close  of  the 
evidence  tor  appellee,  was  denied,  and  an 
exception  taken.  This  exception  permits  a 
review  of  tiie  order  denying  the  nonsuit  not- 
withstanding the  absence  of  an  exceptton  to 
the  Judgment  The  Alta  Investment  Com- 
pany V.  Worden,  2B  Colo.  21B,  217,  58  Pac. 
1047.  If  error  was  committed  in  d«iylng 
tiie  motion  fbr  a  nonsuit  the  case  should  be 
revised,  unless  the  Insnfflcirat^  of  the  evi- 
dence at  tiiat  stage  was  sillied  by  the  evi- 
dence for  appellant  The  Aha  Investment 
Company  v.  Worden,  26  Colo.  2SS,  53  Paa 
1017.  The  question,  then.  Is  whether  the 
evidence,  tak«i  as  a  whole,  was  sufficient  for 
submission  to  the  jury.  As  conceded  by 
counsel,  the  action  is  one  for  commfm-Iaw 
negligence,  and  to  recover  it  vras  essential 
for  ai^llee  to  prove  that  the  alleged  kUling 
of  the  animal  was  through  the  negligence 
of  the  employes  of  appellant  in  charge  of  the 
train  In  question.  We  annm^  tat  the  pur- 
pose of  this  ruling,  that  there  was  evidence 
sufficient  to  go  to  the  jury  that  tiie  train 
struck  the  animal  Was  there  suflldent  evi- 
dence of  negligence  tor  the  JmyT  We  think 
not.  About  10  o'clock,  June  1,  1S06;  a  bla<& 
filly  of  appellee,  two  years  old,  weif^t  about 

I,  200  pounds,  was  found  lying  about  200 
yards  nortii  of  the  railroad,  fatally  Injured, 
having  been  struck,  as  we  usmne,  by  a  train 
of  appellant.  The  track  at  the  point  of  the 
accident  was  on  an  embankment  rising 
about  six  feet  above  the  surrounding  ground. 
There  .seems  to  have  been  an  excavation  on 
either  side  of  the  track,  made  In  constmcting 
this  embankment  The  point  at  whi<di  tiie 
assumed  collision  occurred  could  be  seen  tor 
a  distance  of  three  miles  along  the  track  run- 
ning to  tile  east  While  thne  is  some  dis- 
crepancy in  the  testimony  as  to  the  exact 
time  when  the  train  coming  from  the  eaat 
went  along  this  section  at  track,  tbere  was 
evidence  for  a^tilee  that  it  was  between 
sundown  and  dark.  The  evidoice  for  appel- 
lant waa  that  It  waa  later.  Three  witnesses 
for  appellee  saw  the  Ally  within  a  few  hun- 
dred yante  of  the  section  of  track  mmtloned 
about  4we-ha]f  an  hour  before  ttie  tnin  In 
question  came  along.  No  one  saw  h^  aa  the 
track,  and  no  one  saw  her  struck  1^  the  train. 
The  only  testimony  of  appellant  except  mch 
as  went  to  value,  was  that  of  the  fireman, 
conductor,  and  brakeman  o'f  the  train.  The 
testimtmy  of  these  witnesses  was  that  the 
train  at  the  point  where  the  accident  Is  ssid 
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to  have  occtured  was  being  run  at  its  usual 
speed,  and  in  all  other  respects  In  the  ordi- 
naiy  way;  that  no  one  of  them  saw  the  filly 
on  the  track,  or  had  any  knowledge  whatever 
of  the  collision  having  occurred.  We  have 
no  light  upon  the  circumstances  attending 
the  alleged  collision.  There  la  no  evidence 
as  to  where  the  animal  was  when  the  train 
came  in  sight.  There  Is  no  evidence  as  to 
when  she  came  on  the  track.  For  aught  that 
appears,  she  was  down  in  the  excavation 
along  the  track,  and  attempted  to  cross  the 
railroad  immediately  in  front  of  the  engine, 
as  did  the  cow  in  C.  &  S.  Ry.  Oo.  v.  Beeaon 
(Colo.  App.)  74  Pae.  345,  when  a  collision  was 
unavoidable.  The  fiacts  of  the  alleged  colli- 
sion, so  far  as  they  appear,  are  entirely  con- 
sistent vrlth  the  exercise  of  reasonable  care 
ih  the  operation  of  the  train  of  appellant  by 
its  employes.  "There  is  no  presumption  of 
negligence.  Its  existence  must  appear  by 
proof.  And  until  It  does  so  appear  a  party 
whose  case  is  based  upon  it  is  without  a 
cause  of  action."  Denver  &  R.  G.  Ry.  Co. 
v.  Robinson,  6  Colo.  App.  432,  40  Pac. 
840.  "The  mere  injury  or  killing  Is  not  suffi- 
cient to  sustain  a  recovery."  This  case  on 
Its  former  hearing  in  this  court,  14  Colo.  App. 
143.  08  Pac.  425;  The  Denver  &  R.  O.  Ry. 
Co.  V.  Wheatley,  7  Colo.  App.  284,  43  Pac. 
450.  Appellee  failed  to  present  such  evidence 
as  Justified  submitting  the  question  of  negli- 
gence to  the  jury. 

This  case  has  been  tried  twice  below,  and 
this  is  its  second  review  in  this  court  Pre- 
sumptively appellee  could  make  no  strongeif 
ease  on  a  third  trial.  We  see  no  reason, 
therefore,  for  permitting  a  further  continu- 
ation of  the  litigation.  For  the  reason  that 
appellee  failed  to  show  negligence  In  the 
killing  of  the  animal  in  question,  the  Judg- 
ment will  be  reversed,  with  Instructions  to 
dismiss  the  action. 

Reversed. 


THOMPSON  et  al.  v.  COMMERCIAL  UNION 
ASSUR.  CO.  OF  LONDON,  ENGLAND. 

(Court  of  Appeals  of  Colorado.  Dec.  12,  1904.) 

COftPOBATE  EXISrrBNCE— KSTOPPEL— INBUaANOB 
AOEHTS— ACTION  ON  BOND— ADMISSION 
OF  EVIDENCE— BBS  OEST^. 

1.  Persons  who  have  given  a  bond  to  a  cor- 
poration, Tecocnlslnff  its  corporate  ezistence, 
cannot  escape  liability  on  the  bond  by  denying 
its  capacity  to  sue. 

2.  Where  plaintiff,  a  foreign  inauraoce  cor- 

fioration,  put  in  evidence  a  document  to  show 
ta  authority  to  do  business  in  the  state,  and 
the  abstract  on  appeal  prepared  by  defendant 
does  not  contain  the  document  or  state  its  con- 
tents; it  will  be  presumed  that  it  waa  the  cer- 
tificate of  the  Sui>erintendent  of  Insurance,  pre- 
scribed by  Mills'  Ann.  St.  $  2217. 

3.  Evidence  of  statements  rendered  by  an  in- 
surance agent  to  his  company,  showing  the 
amounts  of  money  received  by  bim  in  the  busi- 
ness during  certain  months,  and  admissions  of 
Indebtednesa  made  by  the  agent  in  tbe  course 

^  L  Se«  Corporations,  vol.  12,  Cent.  Dtg.  1  1E66. 
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of  an  attempted  settlement,  is  adiftissible  as  a 
part  of  the  rea  gestae  in  an  action  on  the  agent's 
bond. 

4.  In  an  action  on  the  bond  of  an  insurance 
agent,  defendant's  sureties  sought  to  show  that 
plaintiff  had  applied  some  of  the  agent's  re< 
mittances  on  an  Indebtedness  of  the  agent  to 
plaintiff  existing  prior  to  the  giving  of  the  bond 
in  salt,  but  the  evidence  offered  was  coupled 
with  a  statement  that  counsel  did  not  contend 
that  the  evidence  would  show  any  specific  sum 

Said  on  any  specific  policy.  that  the  evi- 

ence  was  properly  excluded,  aa  neither  court 
nor  jury  could  have  found  from  It  the  amount 
for  which  the  sureties  were  entitled  to  credit. 

Appeal  from  District  Court,  Lake  Ck>unty. 

Action  on  a  bond  by  the  Commercial  Union 
Assnrance  Company  of  London,  England,  a 
corporation,  against  Willis  L.  Thompson  and 
otbraB.  Plaintiff  bad  judgment  and  defend- 
ants appeal.  Affirmed. 

H.  R.  Fendery  and  Charles  Cavendar,  for 
appellants.  Bldulw,  McLean  ft  Bomett,  for 
appellee. 

THOMSON,  P.  J.  The  appellee  brought 
this  mlt  apon  a  iKnid  executed  to  it  (m  the 
26th  day  of  February,  1896,  by  the  appellant 
Thompson  as  principal,  and  the  appellants 
La  Salle  and  Kelly  as  bis  sureties,  condi- 
tioned for  the  faithful  and  punctual  payment 
to  it  by  Thompson,  as  its  agent,  of  all 
amounts  due  or  to  become  due  to  It  on  ac- 
count of  moneys  collected  or  reodved  him 
for  premiums  on  policies  of  Insurance  and 
renewals  thereof,  or  on  any  other  account 
whatever.  The  complaint,  after  stating  that 
the  plaintiff  was  an  English  corporation  au- 
thorised to  do  business  in  Colorado,  alleged 
the  appointment  of  ThomiMon  as  the  plaln- 
tUTs  agent,  and  the  execution  of  the  bond  on 
the  day  of  its  date,  and  farther  alleged  that 
Thompson  received  as  premiums  on  policies 
of  iosnrance  in  June,  1899.  $322.44,  in  July, 
1899.  $126.39,  In  August,  1899.  $121.07.  and 
in  September,  1899,  $115.48,  no  part  of  which 
was  paid  over  to  the  plaintiff.  Thompson 
and  the  sureties  filed  separate  answers.  By 
each  the  execution  of  the  bond  was  admitted. 
Thompson  denied  that  after  the  date  of  the 
bond  he  bad  collected  any  moneys  as  pre- 
miums on  policies  which  he  bad  failed  to  pay 
over  to  the  company.  He  also  put  in  issue 
the  Incorporation  of  the  plaintiff,  and  Its  au- 
thority to  do  business  in  Colorado.  The 
sureties  likewise  denied  any  default  on  the 
part  of  Thompson  in  the  payment  to  the 
company  of  moneys  collected  for  it.  but  they 
averred  that  prior  to  the  execution  of  the 
bond  Thompson  had  for  a  considerable  time 
been  the  company's  agent,  and  had  become 
indebted  to  it  in  a  large  sum;  that  when 
they  signed  the  bond  they  were  Ignorant  of 
the  indebtedness,  and  that  the  company  con- 
cealed the  fact  from  them;  that  the  com- 
pany wrongfully  applied  sufficient  moneys 
received  from  Thompson  on  accoimt  of  bust- 
ness  transacted  after  the  execution  of  the 
bond  to  discharge  the  previous  indebtedness, 
and  in  such  manner  created  an  apparent  de- 
ficiency, on  account  of  which  the  suit  was 
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brought  They  also  put  In  Issue  the  Incor- 
poration ot  the  plaintiff,  and  its  authority  to 
do  business  in  Colorado.  The  trial  resulted 
in  a  judgment  against  the  defendants  for 
f537.36,  from  which  they  appeal. 

The  defendants  contracted  with  the  plain- 
tiff by  the  name  in  which  it  sues.  Thompson 
cannot,  after  so  contracting,  and  receiving 
money  on  Its  account,  which  he  had  solemnly 
obligated  himself  to  pay  over,  escape  liabil- 
ity by  denying  its  capacity  to  sue;  and  bis 
own  liability  is  the  measure  of  the  liability 
of  his  sureties.  Formal  proof  of  the  plaln- 
tlfTs  Incorporation  was  unnecessary.  Plum- 
mer  t.  Mercantile  Co.,  23  Colo.  180^  47  Pac. 
294;  Lumber  Co.  t.  Cotton,  12  Colo.  App. 
375,  56  Pac.  610. 

The  plaintiff  offered  in  evidence  a  docu- 
ment of  some  kind  to  show  its  authority  to 
do  business  in  this  state.  Such  authority  Is 
evidenced  by  a  certificate  of  the  Superin- 
tendent of  Insurance  that  the  requirements 
of  the  laws  of  the  state  have  been  complied 
with.  Mills'  Ann.  St  {  2217.  The  abstract 
prepared  by  the  appellants  does  not  contain 
the  document  or  state  its  contents,  and,  not 
knowing  what  It  was,  we  must  presume  that 
it  was  the  certlflcate  prescribed  1^  tbe  stat- 
ute. 

Four  statements  made  by  Thompson  and 
forwarded  to  the  plaintiff — one  in  June,  one 
iu  July,  one  in  August,  and  one  in  Septem- 
ber, 1899 — were  admitted  over  the  objection 
of  the  defendants.  They  seem  to  have  been 
made  and  transmitted  In  the  regular  course 
of  business.  They  showed  money  received 
by  Thompson  for  the  company  as  follows: 
In  June,  $322.44;  in  July,  $126.30;  in  Au- 
gust $121.07;  and  in  September,  $115.48. 
The  plaintiff  was  also  permitted,  against  the 
protest  of  the  defendants,  to  prove  that  In 
October,  1899,  in  an  attempt  by  the  resident 
secretary  of  the  company  to  effect  a  settle- 
ment with  Thompson  of  the  accounts  between 
him  and  the  company,  Thompson  agreed  that 
be  owed  the  company  the  several  sums  men- 
tioned in  the  stat&neuts.  It  was  further 
shown  that  afterwards  certain  credits  ac- 
crued to  Thompson  on  account  of  canceled 
policies  and  failure  to  collect  a  premium; 
and  at  the  trial  it  was  shown,  and  was  like- 
wise testified  by  Thompson,  that  the  actual 
balance  due  was  $537.36.  The  objection  to 
the  statements  sent  by  Thompson  to  the  com- 
pany, and  his  admission  of  indebtedness 
made  to  the  company's  resident  secretary,  is 
that  they  amount  only  to  declarations  by 
Thompson,  and,  not  having  been  made  in  the 
presence  of  the  sureties,  are  not  binding  up- 
on them.  Whether  the  objection  was  well 
taken  depends  upon  the  circumstances  under 
which  the  declarations  were  made.  If  they 
were  made  during  the  transaction  of  the 
business  for  which  the  sureties  were  bound, 
so  as  to  become  part  of  the  res  gestie.  they 
were  admissible  against  the  sureties;  other- 
wise not  1  Greenl.  £v.  {  187;  Blair  v.  In- 
surance Company,  10  Mo.  558,  47  Am.  Dea 


129;  Savings  Association  y.  Edwards.  47 
Mo.  445.  The  statements  objected  to  were 
made  by  Thompson  while  engaged  in  the  per- 
formance of  bis  duties  as  agent  ai^d  pertain- 
ed to  those  duties.  They  therefore  belonged 
to  the  res  gestie.  At  the  time  he  made  the 
admissions  to  the  company's  secretary  of  bis 
Indebtedness  to  the  company,  he  was  still,  so 
far  as  appears,  the  agent  of  the  company.  A 
settlement  of  his  accounts,  or  an  ascertain- 
ment of  their  condition  as  between  himself 
and  the  company,  pertained  to  the  business  la 
which  he  was  employed ;  and,  as  the  adml:«- 
slon  was  made  in  the  course  of  an  attempted 
settlement  with  the  company,  it  was  like- 
wise part  of  the  rea  gesbes.  We  find  no  er- 
ror in  the  rulings. 

The  sureties  alleged  in  their  answer  that, 
prior  to  the  execution  of  tbe  bond,  Tbompsou 
was  Indebted  to  the  company,  as  its  agent,  in 
a  large  sum;  that  the  company  paid  itself  tbe 
amount  owing  to  it  by  him  out  of  moneys 
which  It  received  on  account  of  business  sub- 
sequentiy  transacted  for  It  and  thus  created 
an  apparent  shortage  in  his  accounts  for  the 
period  covered  by  the  bond.  If  Thompson 
faithfully  paid  over  to  the  company  all  mon- 
eys dtie  to  it  on  account  of  business  done  by 
him  for  it  after  the  date  of  the  bond,  the 
conditions  of  tbe  bond  were  fully  performed, 
and  It  is  entirely  Immaterial  what  disposi- 
tion tbe  company  made  of  tbe  money-  It 
was  not  in  the  power  of  tbe  company  or  of 
Thompson,  or  of  the  company  and  Thompson 
acting  together,  to  make  any  application  ot 
the  money  by  which  a  liability  might  be 
created  against  the  sureties.  State  v.  AIsup. 
91  Mo.  172,  4  S.  W.  31;  Insurance  Company 
V.  Rogers,  15  Colo.  App.  23,  60  Pac.  956.  But 
counsel  complain  that  the  court  would  not 
permit  them  to  prove  the  allegations  of  tbe 
answer.  They  bad  the  right  to  show  that 
Thompson  remitted  to  the  company  all  mon- 
eys received  by  him  on  its  account  after  the 
execution  of  the  bond,  and,  upon  such  show- 
ing, would  have  been  entitled  to  Judgment  for 
their  clients.  And  It  seems  to  us  that  proof 
of  the  receipts  and  remittances  on  account 
of  the  company's  business  ought  not  to  have 
been  attended  with  difficulty.  Mr.  Thompson 
was  a  witness.  Bis  books,  which  he  saiii 
were  correct  and  accorded  with  the  facts, 
must  have  shown  each  premium  received, 
each  item  of  expenditure  or  commission,  and 
each  remittance.  No  such  proof,  however, 
was  attempted.  What  the  defendants  offered 
to  prove  was  that  the  first  four  remittances 
made  after  the  giving  of  the  bond,  embracing 
money  received  for  premiums  on  policies  is- 
sued by  this  and  other  companies,  were  ap- 
plied by  this  company  on  tbe  alleged  pre- 
vious indebtedness.  Tbe  offer  was  coupled 
with  a  statement  that  counsel  did  not  contend 
that  the  proposed  evidence  would  show  an.v 
specific  sum  paid  upon  any  specific  policy- 
The  court  refused  to  permit  the  introdnction 
of  the  eyideuce.  We  are  unable  to  discover 
enw  in  tbe  rtfusal.  Tbe  suredes  wore  enti- 
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tied  to  credit  for  all  premiums  on  policies 
Issued  by  this  company  wblch  were  remitted 
to  1^  but.  without  some  showing  which  was 
not  prop<»ed,  they  were  not  entitled  to  credit 
Tor  moneys  received  on  policies  Issued  by  oth- 
er companies.  With  those  they  had  nothing 
to  do,  and  the  plaintiff's  disposition  of  such 
other  moneys  was  not  subject  to  objection 
from  them.  The  evidence  would  not  have 
shown  what  portion  of  the  remittances  con- 
sisted of  premiums  on  the  plaintiff's  policies, 
and  what  not  From  it,  as  proposed,  neither 
court  nor  Jury  could  have  foimd  the  amount 
for  which  the  sureties  were  entitled  to  credit 

A  pai)er  was  introduced,  without  objection, 
which  counsel  styled  "The  Account  of  Mr. 
Thompson  with  the  Company."  It  purported 
to  show  a  debt  of  Thompson  to  the  company 
for  November  and  December.  I880,  and  Jan- 
uary- and  February,  1890,  of  $1,500.66.  It 
also  pur[>orted  to  show  the  monthly  balances 
for  business  done  from  March,  1880,  to  Sep- 
tember, 1889,  and  the  remittances  to  the  com- 
pany during  the  same. period.  The  monthly 
balances  a^egated  $11,553.80,  and  the  re- 
mittances $12,519.20.  Whence  this  account 
was  derived,  we  are  not  advised;  but,  sup- 
ixtsing  it  to  have  been  taken  from  Thompson's 
books,  and  to  be  a  correct  statement.  It  was 
no  more  definite  than  counsel's  previous  offer. 
It  was  in  evidence  that  time  for  the  pay- 
ment of  premiums  by  the  insured  was  often, 
if  not  usually,  allowed.  There  was  nothing 
in  this  statement  of  account  to  show  that  the 
remittances  did  not  embrace  premiums  which 
accrued  under  the  prior  agency  and  were  col- 
lected afterwards,  and  which  were  therefore 
prt^erly  applicable  upon  the  old  debt.  Nei- 
ther, on  its  face,  does  it  show  that  all  the 
premiums  which  accrued  and  were  collected 
after  the  date  of  the  bond  were  accounted  for 
to  the  company.  We  do  not  find  that  any- 
thing it  contains  is  inconsistent  with  the 
prima  facie  showing  made  by  the  plaintiff. 

The  Judgment  must  be  affirmed.  Affirmed. 


MILLER  T.  EINSBL. 
(Court  of  Appeals  of  Colorado.  Dec  12,  1904.) 

NOTES— arATUTE  OF  LUCITATIOH-^EICOVAI.  07 
BAB— ACKnOWUCDQMENT  OF  DEBTWUSTICBB 
OF  TEUE  PEAC&— APPBAIr— PABTIEB— NONJOIK- 
DBB— WAl  VBB— E  VIOBKCE— A  DMI8S1 BILITT. 

1.  In  a  suit  on  a  note  where  the  defense  was 
limitations,  and  the  jury  found  for  plaintiff, 
plaiDtifTB  testimony  that  defendant  said  to  him, 
a  short  time  before  the  commencement  of  the 
action,  "We  owe  it,  and  I  will  have  to  pay  it," 
In  reference  to  the  note  in  suit,  is  established 
as  a  fact  in  fba  case,  though  the  defendant  de- 
nied having  made  the  statement 

2.  Where  an  obligor  on  a  note  said  to  the 
obligee  in  reference  thereto,  after  the  note  was 
barred  by  limitations,  "We  owe  it,  and  I  will 
have  to  pay  it."  there  was  a  sufficient  acknowl- 
edgment of  the  debt  as  an  existing  obligation 
to  remove  the  bar  of  the  statute. 

3.  In  a  snit  on  a  note  it  appeared  that  the 
plaintiff  and  defendant  had  two  interviews 
poaching  the  matter.  At  the  first  the  amount 
dne  <m  the  nofca,  a  computation  of  the  amount 


doe  made  by  defendant,  the  pendency  of  a  suit 
on  the  note,  and  other  matters  were  discussed. 
At  this  interview  the  defendant  said  to  the 
plaintiff,  "We  owe  it,  and  I  will  have  to  pay 
it"  The  following  day  a  second  interview  took 
place,  during  which  defendant  made  several 
inropositions  of  settlement  none  of  which  were 
accepted.  Held  that,  as  the  acknowledgment  of 
the  debt  was  unconnected  with  and  unaccom- 
panied by  any  unaccepted  propoeition  of  settle- 
ment or  compromise,  evidence  of  its  having  been 
made  was  admissible. 

4.  Mills'  Ann.  St  §  2685,  provides  that  when 
an  appeal  is  taken  by  one  of  several  parties 
from  a  judgment  of  a  justice  of  the  peace  the 
clerk  of  the  county  court  shall  Issue  a  summons 
against  the  other  parties  notifying  them  of  the 
appeal,  and  requiring  them  to  appear  and  abide 
by  and  perform  the  judgment  of  the  court  in  the 
premises,  which  summons  is  required  to  be  serv- 
ed as  other  process  issued  in  appeal  cases ;  and 
that  In  cose  it  is  not  served  the  cause  shall 
stand  continued  at  the  first  term,  but  shall  be 
tried  at  the  second  term,  and  confers  the  power 
to  render  the  same  judgment  as  thoneh  all  par- 
ties to  the  judgmmt  had  joined  in  tne  appt'el. 
Held  that  as  the  statute  is  for  the  protection 
of  parties  not  joining  in  the  appeal,  it  is  man- 
datory to  the  extent  that  no  judgment  can  he 
rendered  against  them  on  appeal  at  the  first 
term  of  court,  when  summons  has  not  been 
served  and  there  is  no  appearance. 

5.  Mills'  Ann.  Code,  $  55,  providing  that  a 
defect  of  i>arties  most  be  raised  by  demurrer 
or  answer,  and  that  if  not  so  raised  is  waived, 
is  applicable  to  a  case  originating  in  a  justice 
of  the  peace  court,  in  which  there  were  no 
written  pleadings;  and  hence  where  a  judgment 
was  rendered  against  three  persons,  two  only  of 
whom  appealed  to  the  county  court,  where  the 
case  was  tried  without  the  third  having  been 
joined,  but  the  objection  was  made  {or  the  first 
time  in  the  motion  for  a  new  trial,  it  was  too 
late  to  be  availing. 

Error  to  Otero  Gonnty  Court 

Suit  b7  J.  J.  Einse)  a^nst  O.  W.  Miller 
and  othera.  Judgment  of  the  coun^  court 
affirming  a  Judgment  of  a  Justice  of  the 
peace  in  favor  of  plaintiff,  and  O.  W.  Miller 
brings  error.  Affirmed. 

Thos.  R.  Hoffmlre,  for  plaintiff  in  error. 
O.  O.  Hess,  for  defendant  In  error. 

BfAXWELL,  J.  This  action  is  before  us 
upon  fl  writ  of  error  to  tlie  county  court  of 
Otero  county,  where  Judgment  was  rendered 
against  plaintiff  In  error,  upon  tbe  verdict 
of  a  jury,  on  an  appeal  from  a  Judgment  of  a 
Justice  courts  against  plaintiff  In  error  and 
two  others.  Tbe  action  was  upon  a  Joint  and 
several  promissory  note.  Defense,  statute  of 
limitations.  To  avoid  tbe  bar  of  the  stat- 
ute, plaintiff  testified  that  shortly  {vlor  to 
tbe  commencement  of  the  action  Miller  said 
to  blm,  "We  owe  It  and  I  will  have  to  pay 
it"  It  is  conceded  that  tbe  reference  Is  to 
tbe  particular  promissory  note  in  suit  Mil- 
ler denied  having  made  any  such  Btatement. 
The  Jury  found  tbe  issue  in  favor  of  plaintiff, 
and  we  are  bound  by  tbe  verdict 

The  law  is  well  settled  that  a  debt  barred 
by  the  statute  of  limltktionB  may  be  revlTed 
(1)  by  a  new  promise  to  pay  tbe  debt;  <2> 
that  such  new  promise  may  elUier  be  express 
<K  Implied;  (8)  that  an  implied  promise  Is 
seated  by  a  clear,  explicit,  and  uneaulvocal 
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nctnowledgmeat  of  the  debt  Adams  t. 
Tucker,  6  Colo.  App.  3a3-400.  40  Pac.  783; 
Thomas  t.  Carey,  26  Colo.  485-4fl0,  58  Pac 
1093. 

In  Morrell  v.  Ferrler,  7  Colo.  22,  1  Pac. 
94,  Fen-ler  wrote  a  letter  to  ilrs.  Morrell, 
which  contained  this  langaage:  "I  sold  one 
of  my  farms  some  time  ago,  and  will  have 
money  coming  hi  Id  February,  when  I  ex- 
pect to  pay  you  all."  Commenting  upon 
which  the  court  said:  "The  letter  contained 
an  unequirocal  acknowledgment  of  the  in- 
debtedness of  defendant  to  plaintiff,  and  a 
C'lenrly  Implied  promise  to  pay."  The  lan- 
t^iinge  under  consideration  bere  Is  a  more 
unequivocal,  clear,  and  explicit  acknowledg- 
ment of  the  debt  than  that  quoted  from  the 
Morrell  Case.  The  language  here  relied  up- 
on, "We  owe  it,"  is  such  a  clear,  explicit, 
and  unequivocal  acknowledgment  of  the  debt 
as  an  bating  obligation  that  the  law  will 
imply  therefrom  a  new  promise  to  pay,  and. 
while  the  other  language  used,  "and  I  will 
have  to  pay  it,"  may  not  have  the  force  and 
effect  of  an  express  promise.  It  certain- 
ly contains  nothing  negativing  the  presmnp- 
tlon  of  an  Intention  to  pay. 

It  is  said  that  this  language  should  have 
l)een  stricken  out,  and  not  allowed  to  go  to 
the  Jury,  as  It  was  a  mere  casual  and  loose 
statement  of  Miller,  made  while  trying  to 
effect  a  compromise.  The  record  discloses 
that  the  parties  had  two  Interviews  touching 
the  matter.  At  the  first  the  amount  due  on 
the  note,  a  computation  of  the  amount  due 
made  by  Miller,  the  [>endency  of  a  suit  on 
the  note,  and  other  matters,  were  discussed. 
At  this  interview  the  acknowledgment  of  the 
debt  was  made.  The  following  day  the  sec- 
ond interview  took  place,  during  which  Mil- 
ler made  several  propositions  of  settlement, 
none  of  which  were  accepted.  Thus  it  ap- 
l)ears  that  the  acknowledgment  was  uncon- 
nected with  and  unaccompanied  by  any  un- 
accepted proposition  of  settlement  or  com- 
promise, and  is  therefore  without  the  rule 
that  offers  of  this  kind  are  not  competent 
evidence.  Xo  error  was  committed  in  over- 
ruling the  motion  to  strike  out  the  testimo- 
ny. 

Error  Is  assigned  upon  the  nonjoinder  of 
Charles  Davis  as  a  defendant  in  the  county 
court,  and  proceeding  to  trial  without  his 
being  summoned.  Davis  and  O.  W.  and  S.  C. 
Miller  were  the  defendants  tn  the  Justice 
court  against  whom  Judgment  was  rendered. 
The  Millers  prosecuted  an  appeal  to  the 
county  court,  under  the  provisions  of  Mills' 
Ann.  St.  S  2084.  Section  2085,  Id.,  provides 
that,  when  an  appeal  Is  taken  by  one  of  sev- 
eral parties  from  the  Judgment  of  a  Justice 
of  the  peace,  the  clerk  of  the  county  court 
shall  issue  a  summons  against  the  other  par- 
ties, notifying  them  of  the  appeal,  and  requir- 
Inc  them  to  appear  and  abide  by  and  per- 
form the  Judgment  of  the  court  In  tlie  prem- 
ises, which  summons  is  required  to  be  serv- 
1,  as  other  process  iHued  In  appeal  caaest 


and  in  case  It  is  not  served  the  cause  shall 
stand  continued  at  the  first  term,  but  shall 
be  tried  at  the  second  term,  and  confers  the 
power  to  render  the  same  Judgment  as 
though  all  parties  to  the  Judgment  had  Join- 
ed In  the  appeal.  The  [Hrovisions  of  the  above 
statute  are  for  the  protection  of  parties  not 
;  Joining  in  the  appeal,  to  the  extent  that  no 
I  Judgment  can  be  rendered  against  them  oq 
.  appeal,  at  the  first  term  of  court,  when  sum- 
mons has  not  been  served,  and  there  Is  no 
I  appearance.    To  this  extent  the  statute  is 
]  mandatory.  No  objection  was  miiile  by  plain- 
I  tiff  In  error,  previous  to  or  during  the  trial, 
1  upon  the  ground  here  urged.  It  being  present- 
I  ed  for  the  first  time  in  the  motion  for  a  new 
I  trial    Under  the  Code  a  defect  of  parties 
I  must  be  raised  by  demurrer  or  answer,  and  if 
j  not  so  raised  is  waived.    Mills'  Ann.  Code,  E 
56;  Fitzgerald  v.  Burke,  14  Cttlo.  5r»9-5ti2. 
,  23  Pac.  993;  Melsbeimer  v.  Hommel,  lo  Colo. 
1  475-477,  24  Pac.  1079.    True,  this  case  hav- 
;  Ing  originated  In  the  Justice  court,  therp  were 
I  no  written  pleadings,  "but,  nevertheless,  the 
principle  is  the  same,  and  a  failure  to  ^c- 
sent  this  matter  to  the  court  by  motion  or 
otherwise,  in  apt  time,  mtist  be  held  to  t)c  a 
waiver.   Wilson  v.  Welch,  8  Colo.  App.  210, 
46  Pac.  106,  was  an  appeal  to  the  county 
court  from  the  Judgment  of  a  Justice  court 
against  Wilson,  one  of  the  sureties  on  an  ap- 
peal bond.  Judge  Thomson,  speaking  for  the 
court,  said:  "The  defendant  api>eared  before 
the  Justice,  and  moved  to  dismiss  the  cause 
because  the  other  obligors  were  not  made 
parties  defendant.    The  Justice  denied  the 
motion,  and  rendered  Judgment  against  the 
defendant,  from  which  he  appealed  to  tlio 
county  court.    In  the  latter  court  no  action 
seems  to  have  been  taken  on  the  motion,  and 
the  record  does  not  Indicate  what  beeaiiio  of 
It.   UjMm  trial  In  the  county  court  the  plain- 
tiff had  Judgment,  from  which  the  defendant 
prosecutes  this  a[^eal.   •   •    •    The  record 
does  not  show  that  the  defendant  Insisted 
upon  bis  motion,  and  by  going  to  trial  with- 
out previous  ruling  upon  It  he  waived  it" 
McCampbell  v.  Cavis,  10  Colo.  App.  242-247, 
50  Pac.  728,  730.  was  a  trial  In  the  county 
court  upon  an  a[^>eal  from  a  Justice  court. 
This  court  said:    "It  is  provided  by  statute, 
which  has  been  interpreted  by  numerous  de- 
cisions of  the  Supreme  Court,  that  where 
there  is  a  misjoinder  of  parties  plaintiff  or 
defendant  and  the  party  complaining  does 
not  make  a  timely  objection,  he  cannot  after- 
wards be  heard  to  complain  because  of  thf 
misjoinder  of  parties.    It  is  difficult  to  see 
why  the  same  principle  is  not  applicable  ta 
a  case  which  is  brought  before  a  Justice  of 
the  peace,  and  is  afterwards  prosecuted  In 
the  county  court  although   there   are  do 
written  pleadings."    The  plaintiff  In  errwr 
not  having  made  timely  objection  to  the  de- 
fect of  parties,  and  stood  upon  It,  must  be 
held  to  have  waived  it. 

Perceiving  no  error  In  the  record,  the  judj- 
ment  must  be  affirmed.  Affirmed. 
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PITSCHKB  V.  POPE. 

(Coort  ot  Appeals  of  Colorado.   Dec.  12,  1904.) 

ICTCHAWICS'  USNB— COnSTBUOIlOH  OF  BTATDTI 
— FBBSONB  BNTXTLBD  TO  UKH— SCPEBIH- 
TEKDENT— NATUBB  OF  8KBTICSS. 

1.  Hough,  when  a  mechanic's  lien  has  been 
acquired,  the  statute  giving  it  will,  for  the  pur- 
pose of  enforcing  the  lien,  be  liberally  con- 
strned,  yet  persons  claiming  the  benefit  of  the 
statute  must  bring  themselves  clearly  within  its 
provisions. 

2.  Under  Mills*  Ann.  8t  Ber.  Sapp.  p.  769, 
giving  laborers,  materialmen,  saperintendents, 
engine^rB,  draftsmen,  etc,  rendering  services  or 
furnishing  material  for  the  construction  of  a 
building,  a  mechanic's  lien,  a  superintendent  em- 
ployed by  the  contractor  is  not  entitled  to  a  lien  | 
for  services  rendered  in  traveling  about  and  , 
urging  persons  from  whom  the  contractors  had 
purchased  material  to  hasten  its  delivery. 

Appeal  from  District  Court.  Pueblo  County. 

Action  by  Charles  O.  Pltschke  against  Al- 
bert A.  Pope.   From  a  judipnent  for  plain-  i 
tUf,  but  denying  his  claim  for  a  mechanlc'a 
lien,  he  appeals.  Affirmed. 

Arthur  C.  Pattee,  for  appellant.   Gbas.  E. 
Gast,  for  appellee. 

THOMSON,  P.  J.  This  suit  was  brought 
to  enforce  n  mechanic's  lien.  It  is  alleged  In 
the  complaint  that  the  appellee.  Albert  A. 
Pope,  entered  into  a  contract  with  the  Phoe- 
nix Construction  Company  for  the  erection 
of  a  business  block  in  the  city  of  Pueblo,  in 
consideration  of  a  certain  sum  to  be  paid  by 
Pope  to  the  company;  that  the  company  em- 
ployed the  plaintiff  to  superintend  the  work 
of  the  construction  of  the  building:  that  for 
bis  services  In  that  regard  the  company  be- 
came Indebted  to  him  in  a  sum  named,  only 
part  of  which  was  paid;  and  that  for  the 
Imlancc  he  duly  made  and  filed  bts  statement 
of  Men  on  the  property. 

The  plaintiff  testified  that  he  was  em- 
ployed at  the  agreed  price  of  ?4  per  day; 
that  his  employment  continued  101  days; 
that  he  was  not  present  at  tbe  building  all 
of  this  time;  that  when  not  In  Pueblo  be 
was  in  Denver  and  Colorado  Springs  on  busi- 
ness trips  to  hurry  up  material  for  the  build- 
ing; that  the  ironwork  had  been  sublet  by 
the  company  to  a  concern  In  Denver,  which 
had  turned  over  a  portion  of  its  contract  to 
a  concern  in  Colorado  Springs;  that  his  time 
in  Denver  and  Colorado  Springs  was  em- 
ployed in  "running  around  and  punching  up 
the  people  who  had  contracted  to  furnish  the 
material";  and  that  he  was  unable  to  say 
how  much  of  his  time  was  spent  in  that  way. 
From  other  testimony,  however,  It  appeared 
that  he  was  enpaped  upon  the  building  only 
a  comparatively  small  portion  of  the  whole 
time.  Judgment  was  given  him  against  the 
riicenix  Construction  Company  for  the  un- 
paid balance  of  bis  wages,  but  bis  claim  to  a 
lien  was  disallowed,  and  he  appealed. 


The  act  of  April  12.  1890,  under  which  this 
proceeding  was  Instituted,  provided  for  liens 
In  favor  of  the  following  classes  of  persons: 
Mechanics,  materialmen,  contractors,  subcon- 
tractors, bnllders,  persons  of  every  class  per^ 
forming  labor  upon,  or  furnishing  materials 
to  be  used  In,  the  construction,  etc.,  of  any 
building,  etc..  engineers,  draftsmen,  and  ar- 
tisans furnishing  designs,  plans,  plats,  maps, 
speciflcations,  drawings,  estimates  of  cost, 
surveys,  or  superintendence,  or  rendering 
other  professional  or  skilled  service,  or  be- 
stowing labor  in  whole  or  in  part,  describing, 
or  Illustrating,  or  superintending  the  struc- 
ture. Sess.  t<aws  1890,  p.  261,  c  118;  Mills' 
Ann.  St  Rev.  Supp.  p.  769.  The  right  to  a 
mecfaan]c*e  lien  owes  its  existence  soldy  to 
statute;  it  was  unknown  to  the  common  law; 
and  although,  when  a  lien  has  been  lawfully 
acqnlred.  for  the  purposes  of  its  raforcement 
tbe  statute  will  be  liberally  construed,  yet 
since  the  object  of  the  law  is,  in  Invitum,  to 
charge  the  property  of  one  with  a  liability 
for  the  debt  of  another,  persons  claiming  its 
benefit  must  bring  themselves  clearly  within 
its  purview,  as  belonging  to  some  class  In 
whose  favor  the  remedy  is  allowed.  Outside 
of  the  terms  of  the  statute,  no  lien  can  at- 
tach. Greeley,  etc..  R.  Co.  v.  Harris,  12 
Colo.  226,  20  Pac.  764;  Hardware  Co.  v.  Mc- 
Carty,  10  Colo.  App.  200,  50  Pac.  744.  As 
superintendent  of  construction,  the  plaintiff 
was  undoubtedly  entitled  to  a  lien.  Superin- 
tendence of  the  structure  is  work,  a  Hen  for 
which  the  statute  expressly  provides.  As 
superintendent,  the  plaintiff  had  charge  of 
the  work  of  construction,  with  power  to  di- 
rect the  workmen.  Vide  "Webster.  It  be- 
longed to  his  employer,  the  principal  con- 
tractor, to  supply  the  material  and  the  labor. 
The  plaintiff's  duties  began  and  ended  with 
seeing  that  the  labor  was  properly  applied 
to  the  material.  With  the  procuring  of 
either  he  had  nothing  to  do.  Going  to  dis- 
tant places  and  "running  around,  punching 
up  the  people  who  had  contracted  to  furnish 
the  material,"  was  not  superintending  the 
work  of  construction.  Neither  is  it  embraced 
In  any  of  the  classes  of  services  enumerated 
in  the  statute  as  entitling  persons  perform- 
ing them  to  liens.  See  Mining  Oompany  t. 
Bouscher.  9  Colo.  385,  12  Pac.  448. 

The  only  work  alleged  in  the  complaint  to 
have  been  performed  by  the  plaintiff  was 
that  of  superintendence.  It  was  therefore 
Incumbent  upon  him  to  show  what  amount 
he  earned  as  superintendent.  But  he  con- 
fessed himself  unable  to  say  libw  much  of 
the  time  for  which  he  charged  was  spent  in 
one  way  and  how  much  in  another.  Upon 
his  testimony,  his  work  as  superintendent 
cannot  be  separated  from  his  other  work. 
He  has  furnished  no  facts  upon  which  a 
claim  to  a  lien  might  be  allowed.  The  judg' 
ment  will  be  affirmed.  Affirmed. 
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OBBAT  NORTHERN  RY.  CO.  T.  KOOTE- 
NAI COUNTY. 

(Bapreme  Court  of  Idaho.    Dec.  15.  1904.) 

APPEU.8  PBOM  OBDEBS  OF  COUNTY  COMMISaiOR- 
KHS— FILING  UNDEBTAKINO  ON  9U0H 
APPEALS— NOT  JITRISDICTIONAI.. 

1.  An  appeal  from  an  order  of  a  board  of 
county  commisBioners  is  perfected  bj  serving 
upon  the  clerk  of  the  board  a  notice  of  appeal 
as  required  by  section  1777,  Rev.  St  1887,  au 
amended  by  Act  Feb.  14,  1899  fSesa.  Laws 
1899,  p.  248),  and  the  ffiving  and  hling  an  an- 
dertakmg  la  not  juriadictionaL  and  the  appeal 
Bbonld  not  be  dismissed  for  a  failure  to  give  an 
undertakiDE  in  the  absence  of  an  order  of  the 
district  Ju%e  requiring  such  undertaking. 

(Syllahos  by  the  Court) 

Appeal    from   District   Court.  Kootenai 

County;  R.  T.  Morgan,  Judge. 

Tbe  Great  Northern  Railway  Company  ap- 
pealed from  an  order  of  the  board  of  county 
commissioners  of  Kootenai  county,  and  its 
appeal  was  dismissed  by  the  district  court, 
from  which  Judgment  and  order  an  appeal 
was  taken  to  this  court  Reversed. 

On  fbe  IStfa  of  September,  loai,  the  board 
of  commissioners  of  Kootenai  county,  at  a 
regular  meeting  thereof,  lovied  a  general 
road  tax  npon  all  the  pr<q>erty  taxable  In 
their  county  for  tte  year  1003,  and  at  the 
same  time  made  a  levy  for  general  bridge 
purposes,  and  also  for  general  school  pur- 
poses. The  appellant,  the  Great  Northern 
Railway  Company,  was  at  the  tlnie  the  own- 
er of  taxable  property  within  said  conn^, 
and  was  affected  by  the  tax  levy  bo  made. 
Thereafter,  and  on  the  2d  day  of  October, 
1908,  the  appellant  served  Its  notice  of  ap- 
peal upon  the  clerk  of  the  board  of  coun^ 
commissioners,  and  later  also  served  a  copy 
of  the  notice  upon  the  chairman  of  the 
board  of  county  commlBsioner&  On  the  14th 
day  of  October.  1903,  the  appellant  filed  with 
the  clerk  of  the  board  a  bond  or  undertaking 
on  appeal  in  the  sum  of  fSOO,  and  on  the 
same  day  filed  in  tlw  district  court  of  Koote- 
nai county  what  was  designated  a  complaint 
on  appeal,  setting  forth  Its  grounds  of  com- 
plaint against  the  action  of  the  board  of 
commissioners  from  which  It  bad  appealed, 
and  served  the  same  upon  the  prosecuting  at- 
torn^ of  the  county.  On  the  20th  day  of 
October,  the  district  court  being  in  s^slon, 
the  cause  was  reached  on  the  calendar  and 
duly  called  by  the  presiding  judge,  and  there- 
upon the  proeebutiug  attorney  for  the  county 
asked  for  time  in  which  to  answer  the  com- 
plaint then  on  file.  Notlilng  furthw  was 
done  with  the  case  In  court  until  the  20tb 
day  of  February,  1904,  but  In  the  meanwhile 
the  attorneys  for  the  itppellant  and  respond- 
ent carried  on  considerable  corre^midence 
relative  to  the  preparation  of  a  statement  of 
facts  to  be  submitted  to  the  trial  court  upon 
which  the  law  of  the  case  should  be  deter- 
mined by  the  court  On  February  20,  1004. 
the  county,  throngli  its  attorneys,  filed  a 


motion  to  dismiss  the  appeal.  This  motion 
was  based  on  six  separate  grounds,  but  upon 
the  argument  in  this  court  counsel  for  re- 
spondent abandoned  the  contention  set  out 
in  paragraphs  1,  4,  and  5  of  the  motion,  and 
relied  upon  paragraphs  2,  3,  and  6.  Those 
paragraphs  are  as  follows: 

"(2)  That  said  attempted  appeal  was  not 
perfected  within  the  time  i-equlred  by  stat- 
ute in  such  case  made  and  prQvlded,  by  tbe 
filing  of  a  good  and  sufficient  ondertakins  on 
appeal,  in  this:  that  the  notice  of  appeal 
herein  was  served  on  the  2d  day  of  Octobo*. 
1903,  and  the  nndertaklng  on  appeal  herein 
was  not  filed  until  the  14th  day  of  October. 
1903. 

"(3)  That  the  undertaking  or  bond  on  ai  - 
peal  filed  herein  was  defective,  Insufflclent. 
and  void,  and  not  sncb  an  undertaking  or 
bond  as  is  required  by  tbe  laws  of  tbe  state 
of  Idaho,  to  wit,  section  1770  of  the  Revised 
Statutes  of  1887  of  tbe  state  of  Idaho,  as 
amended  by  the  act  of  the  Legislature  of 
said  state  approved  on  tbe  14th  day  of  Feb- 
ruary. 1899,  and  found  at  page  248  of  the 
General  Laws  of  the  state  of  Idaho  passeil 
at  the  fifth  session  of  the  Legislature  of  the 
state.  A.  D.  1899,  and  the  act  of  February 
23,  1899,  regulating  tbe  surety  companies, 
and  found  at  pages  337-340  of  tbe  Gren««l 
Laws  <^  the  state  of  Idaho,  anawved  Febra- 
ary  23,  A.  D.  1899,  and  that  said  untotak- 
ing  does  not  show,  and  was  not  accompanied 
with  any  evidence,  documentary  or  other- 
wise, showing,  prima  fade,  that  the  snrety 
C(Hn{>any  mentioned  in  said  undOTtaking  bad 
qoalified  to  do  business  In  the  state  of  Idaho, 
by  complying  with  the  aald  act  of  February 
23,  1899,  or  that  the  execution  of  said  undw- 
taklnig  had  been  authorised  by  said  surety 
company,  or  executed  by  the  agmts  or  ofllcera 
Buthoriaed  to  execute  the  same.  <a  executed 
according  to  the  laws  of  Qie  state  of  Idabo. 
or  that  the  said  surety  comi»any  is  author- 
ised to  do  buidness  in  the  state  of  Idaho  by 
becoming  surety  on  any  bond  or  undertak- 
ing." 

"(0)  That  no  bond  or  undertaking  on  an 
appeal  has  ever  been  filed  herein  which  was 
apfffoved  by  tbe  clerk  of  the  board  of  comity 
oouunlBslonws  or  by  the  probate  Judgie  for 
the  county  of  Kootenai,  state  ot  Idaho,  as 
required  by  the  statute  In  such  case  oiade 
and  ivoTldedL** 

Before  the  hearing  of  respondoit's  motion 
to  dismiss,  the  appellant  filed  a  motion,  anp- 
ported  by  aflldavlts,  asking  leave,  among 
otbet  things,  to  make  and  file  audi  tM»kl  or 
nndertaklng  <m  appeal  as  the  court  by  wder 
might  direct  or  permit  It  to  file.  Atter  a 
hearing  v^n  the  motion  to  dismlaa.  and  the 
counter  motion  made  by  appellant,  and  on 
the  9th  day  of  April,  1004,  the  district  Judge 
made  and  entered  fala  order  sustaining  re- 
spondffltf  8  motion  and  dismissing  tbe  aK>aaU 
and  thereupon  entered  Judgment  of  dlamls- 
sal  against  the  appellant,  and  for  costs  in 
favor  of  the  respondent  From  the  Judgment 
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and  order  so  made  and  entered,  the  railway 
company  has  appealed  to  this  courL 

M.  J.  Gordon  and  Chas.  A.  Murray,  for  ap- 
pellant T.  H.  WUson,  Pros.  Atty.,  and  Obas. 
Ij.  Heltman,  for  reaptnident 

AIL8HIE,  J.  (after  making  the  foregt^i^ 
statement  of  facts).  We  have  examined  the 
statute  and  authorltleB  on  this  question  very 
carefully,  and  have  concluded  that  this  case 
rests  entirely  upon  the  questiou  of  what  acts 
constitute  an  appeal  from  an  order  of  the 
board  of  county  commissioners.  Section  1777 
of  the  Revised  Statutes  of  18S7,  as  amended 
by  the  act  of  Februaiy  14,  1809  (Sess.  Laws 
1899,  p.  248),  provides  the  manner  of  taking 
appeals  from  orders  made  by  boards  of  com- 
missioners. It  says;  "Such  appeal  may  be 
taken  to  the  district  court,  or  the  Judge  there- 
of, of  the  Judicial  district  of  which  the  cotmty 
is  a  part  by  serving  upon  the  clerk  of  the 
board  a  notice  of  appeal  so  referring  to  the 
act,  order  or  proceeding  appealed  from  as  to 
Identify  it  •  •  •  When  the  appeal  is 
made  for  the  purpose  of  protectlug  the  Inter- 
ests of  tbe  county  and  of  the  people,  no  re- 
quirement shall  be  made  of  tbe  appellant  for 
security  of  costs,  except  that  when  the  dis- 
trict Jndge  shall  be  of  opinion  that  such  ap- 
peal Is  not  made  In  good  faith,  but  is  for 
delay  and  vexation,  be  may  require  the  ap- 
{tellaut  to  enter  into  an  undertaking  with 
good  sureties  In  an  amount  sufficient  to  se- 
cure the  payment  of  costs,  and  in  all  other 
cases  like  undertaking  sball  be  required." 
It  Is  argued  by  counsel  for  the  appellant  that, 
under  the  provisions  of  tbe  foregoing  section, 
an  appeal  from  the  board  of  .commissioners 
is  perfected  Immediately  upon  service  of  the 
notice  of  appeal  on  the  clerk  of  the  board. 
It  is  further  contended  that  giving  an  under- 
taking to  secure  the  payment  of  costs  is  not 
jurisdictional,  and  depends  wholly  upon  the 
order  of  the  Judge,  and  that  such  order  can 
only  be  made  by  him  after  he  has  acquired 
Jurisdiction  of  the  case  through  the  medium 
of  the  service  of  the  notice  of  appeal  upon 
the  clerk  of  the  board.  A  careful  analysis  of 
the  statute  convinces  us  that  this  Is  the  cor- 
rect construction  to  be  placed  upon  it.  The 
statute  fixes  no  amount  In  which  an  under* 
taking  shall  be  given  In  any  case,  but  rather, 
leaves  it  to  the  discretion  of  the  district 
Judge  as  to  the  "amount  sufficient  to  secure 
tbe  payment  of  costs."  In  no  case  would  an 
appellant  know  the  amount  or  kind  of  under- 
taking the  judge  would  require,  and  yet  he 
is  entitled  to  apjieal  within  the  statutory 
time,  even  though  the  Judge  were  out  of  the 
county  or  out  of  tbe  district,  or  even  out  of 
tbe  state.  But  tbe  appellant  who  had  failed 
to  comply  with  the  order  of  the  judge  as  to 
the  giving  of  an  undertaking  after  his  appeal 
had  been  perfected  would  certainly  be  Hnble 
to  have  his  appeal  summarily  dismissed.  It 
Is  admitted  in  this  case  that  the  appeal  was 
not  taken  to  protect  the  "interests  of  the 
county  and  of  the  people,"  but  was,  rather, 


taken  for  the  protection  of  the  private  inter- 
ests and  property  rights  of  the  appellant  It 
will  be  observed  that  section  177T  closes  with 
the  provision  that,  In  all  appeals  other  than 
those  for  tbe  protection  of  the  interests  of 
the  county  and  the  people,  "like  undertak- 
ings shall  be  required."  This  clause,  how- 
ever, refers  to  what  precedes  it,  namely, 
"that  when  the  district  Judge  shall  be  of  opin- 
ion that  such  api>eal  is  not  made  in  good 
faith,  but  is  for  delay_and  vexation,  he  may 
require  the  appellant  to  enter  into  an  under- 
taking with  good  sureties  In  an  amount  suffi- 
cient to  secure  the  payment  of  costs." 

Counsel  for  appellant,  in  support  of  their 
iwsition,  cite  Ravenscraft  v.  Board  of  Com- 
missioners, 5  Idaho,  178,  47  Pac.  &42;  and,  on 
the  other  hand,  counsel  for  respondent  cite 
Davis  V.  Eliuore  Couuty  (Idaho)  75  Pac.  900, 
in  support  of  their  position.  These  cases 
were  both  decided  by  our  Supreme  Court,  and 
it  Is  fair  to  say  that  each  authority,  on  first 
reading,  appears  to  supiM>rt  the  position  tak- 
en by  counsel  citing  it  It  should  be  observ- 
ed, however,  that  in  neither  of  these  eases  was 
the  question  discussed  as  to  what  constitutes 
an  appeal  from  an  order  of  the  board  of  com- 
missioners. In  neither  case  was  the  point 
raised  that  the  making  and  filing  of  an  under- 
taking is  a  jurisdictional  matter  to  be  ob- 
served by  the  aijpellant  in  prosecuting  his  ai>- 
peal  In  the  first  instance  from  the  board  of 
commissioners  to  tbe  district  court.  The 
same  view  here  expressed  Is  suggested  in 
Raveuscraft  v.  Board  of  Commissioners.  In 
Davis  v.  Elmore  County  the  only  question 
considered  was  the  necessity'  of  filing  an  un- 
dertaking on  appeal  to  the  Supreme  Court, 
and  anything  there  said  that  would  indicate 
that  this  court  considers  the  giving  and  fil- 
ing an  undertaking  upon  appeal  from  tbe 
commissioners  to  the  district  court  as  juris- 
dictional Is  merely  dicta.  We  want  It  under- 
stood, however,  that  an  api>e]lant  cauuot  be 
heard  to  further  prosecute  his  appeal  If  he 
falls  or  neglects  to  file  such  undertaking  as 
the  district  Judge  may  require  in  any  such 
case.  Since  we  have  arrived  at,  the  foregoing 
conclusion,  it  is  unnecessary  for  us  to  discuss 
tbe  suflli-'iency  of  the  undertaking  filed  by  the 
appellant  in  this  c-ase  in  the  first  Instance. 
After  the  motion  to  dismiss  bad  been  filed, 
and  after  the  appellant  moved  the  court  to 
fix  the  amount  of  the  undertaking  to  be  re- 
quired. It  was  the  duty  of  the  court  to  make 
his  order  requiring  an  undertaking  sutBclenl. 
to  secure  the  payment  of  costs  on  tbe  appeal, 
and  give  tbe  appellant  an  opportunity  to 
make  and  file  such  undertaking. 

Having  arrived  at  the  foregoing  conclusion. 
It  becomes  unnecessary  for  us  to  consider  tbe 
point  raised  by  resiwndent  that  a  surety  (-oih- 
pany  bond  Is  not  good  unless  accompanied  by 
evidence  showing  that  the  company  has  quali- 
fied under  the  statute,  and  Is  entitled  to  do 
such  business  in  the  state. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  with  dl- 
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rections  to  the  trial  court  to  reinstate  the  ap- 
peal aa  taken  from  the  board  of  county  com- 
missioners, and  permit  the  appellant  to  file 
■uch  undertaking  for  eecnrlty  of  coets  aa  the 
Judge  of  that  coart  shall  deem  sofflclent  for 
Buch  purpoae. 

SULLIVAN,  a  J.,  and  STOGKSLAOER, 

J.,  concur. 


KOOTENAI  VALLEY  RY.  GO.  KOOTE- 
NAI COUNTY. 

(Snpreme  Court  of  Idaho.    Dec.  15.  1904.) 

APPKALB  nOM  OBDEBS  OP  COUNTY  COUUISSION- 
EB8— PtLINO  UKDEBTAKINO— HOT 

JITBISDICTIONAI,. 

1.  An  appeal  from  aa  ord(>r  of  a  board  of 
county  conunissionorg  is  perfected  by  serving 
upon  the  clerk  of  the  board  a  notice  of  appeal 
as  required  by  section  1T77,  Rev.  St.  1887,  as 
amended  by  Act  Feb.  14,  1809  (Sess.  Laws  1899, 
p.  248),  and  the  ^iviDg_  and  filing  an  under- 
tafcin?  is  not  jurisdictional,  and  the  appeal 
nhonla  not  be  dismlsfied  for  a  failure  to  give  an 
undertakine,  in  the  absence  of  an  oitier  of  the 
district  jud^  requiring  such  nndertaldng. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
County ;  R.  T.  Morgan,  Judge. 

The  Kootenai  Vall^  Railway  CfMzipany 
appealed  from  an  order  of  the  board  of  coun- 
ty commlaaloners  of  Kootmal  county,  and  Its 
appeal  was  dismissed  by  the  district  conrt, 
from  which  order  and  Judgment  an  appeal 
was  taken  to  this  court.  Reversed. 

M.  J.  Gordon  and  Charles  A.  Murray,  for 
appellant.  T.  B.  Wilson,  Pros.  Atty.,  and 
Chaa.  L.  Heltman,  for  respondent 

AILSHIE,  J.  The  facta  In  this  case  are 
Identical  with  the  facts  as  contained  In  the 
statement  preceding  the  opinion  In  the  case 
of  the  Great  Northern  Railway  Company  v. 
Kootenai  County,  78  Pac.  1078,  decided  at  this 
present  term,  nnd  therefore  the  JudRment  of 
the  lower  court  will  be  reversed  for  tlie  same 
reasons  nnd  on  the  same  grounds  as  given  In 
that  case. 

The  judfnnent  of  the  district  court  is  re- 
versed, and  tlie  cause  remanded,  with  direc- 
tions to  the  trial  court  to  reinstate  the  ap- 
peal as  taken  from  the  board  of  county  com- 
missioners, and  permit  the  appeilant  to  file 
such  undertaking  for  security  of  oosls  aa  the 
Judge  of  that  court  shall  deem  sufQcIent  for 
such  puriiose. 

SULLIVAN,  a  J.,  and  STOOKSIJiGBR, 
J.,  concur.  • 


KARLSON  T.  HANSON  &  KARI^SON  SAW- 
MILL CO. 

(Supreme  Court  of  Idaho.    Dec.  7,  1004.) 

wife's  8BPARATE  PROPBSTy— 8AU— BECOVBBT 
OF  PURCHASE  PRICE— EHTOPPEI.. 
1.  Where  the  wife  sells  her  separate  property 
without  joining  her  huiiband  in  an  instrumait 


in  writing  conveying  the  same,  as  provided  by 
section  2«98,  Rev.  St  1887,  and  the  purchaser 
receives,  uses,  and  consumes  the  property,  and 
is  thereafter  sued  for  the  purchase  price,  he  is 
estopped  from  interposing  the  defense  that  the 
contract  of  sale  was  not  entered  into  in  the 
manner  pointed  out  by  the  statute. 

2.  Section  2498.  Rev.  St.  1887.  was  enacted 
primarily  for  the  protection  of  the  wife  against 
fraud  and  duress,  and  was  not  intended  a»  a 
shield  for  the  defense  of  those  who  would  cheat 
and  swindle  her. 

(Sylhibua  by  the  Conrt.) 

Appeal  from  District  Court,  Latah  County; 

E.  C.  Steele,  Judge. 

Action  by  Charlotte  Karlaon  against  the 
Han.son  &  Karlson  Sawmill  Company.  From 
the  Judgment  of  nonsuit  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Reversed. 

Stewart  S.  Denning,  for  appellant  Or- 
land  &  Smith,  for  respondents. 

AILSHIE,  J.  The  plaintiff.  Charlotte  Karl- 
son,  commenced  this  action  against  the  de- 
fendants as  a  ct^artnershlp  engaged  in  tlie 
lumbering  business,  and  sought  to  recover 
upon  two  separate  causes  of  action.  In  the 
first  cause  of  action  she  alleges  that  pt^or 
to  the  commencement  of  the  action  she  sold 
end  delivered  to  the  defendants  90,7^2  feet 
of  saw  logs,  for  which  they  promised  and 
agreed  to  pay  her  the  sum  of  $3  per  thousaDd. 
and  that  after  receiving  the  logs  they  neg- 
lected and  refused  to  pay  the  purchase  price. 
In  the  second  cause  of  action  she  alleges  that 
she  sold  and  delivered  to  the  defendants 
121,078  feet  of  saw  logs,  for  which  they 
promised  and  agreed  to  pay  the  sum  of  ^ 
per  thousand,  and  that  after  receiving  the 
logs  they  neglected  and  refused  to  pay.  Sbe 
prayed  for  Judgment  for  the  total  sum  of 
$653.43,  togethei-  with  interest  from  the  date 
of  deliver^'.  To  this  complaint  the  defendants 
answered,  specifically  denying  all  the  material 
allegations  thereof.  The  case  went  to  trial 
before  the  court,  with  a  Jury,  and  the  plain- 
tiff proved  by  her  own  testimony  and  that  of 
other  witnesses  that,  at  the  time  of  the  sale 
of  the  lumber  for  which  she  was  suing,  she 
was  the  owner  of  a  tract  of  timber  land, 
which,  under  the  statute  (section  2495,  Rev. 
St.  1887),  was  her  separate  property,  and 
that  the  defendants  contracted  with  her  to 
purchase  the  logs,  for  which  they  agreed  to 
pay  $3  per  thousand,  as  alleged  in  the  com- 
plaint She  also  proved  that  the  defendants 
received  the  logs,  sawed  them  up,  and  sold 
and  disposed  of  the  lumber.  It  was  shown 
that  the  defendants  had  neglected  and  re- 
fused to  make  any  payment  on  account  of 
this  transaction.  After  the  plaintiff  had  con- 
cluded her  case,  defendants  moved  for  a  non- 
suit on  the  ground  "that  all  of  the  eTldence- 
Introduced  falls  to  show  that  the  plalntUf 
ever  at  any  time  made  or  entered  into  any 
contract  with  the  defendauta,  or  either  of 
them,  for  the  sale  of  any  property  mentioned 
and  described  In  the  complaint  or  any  of  her 
separate  property."  This  motion  was  frrant- 
ed  by  the  court,  the  Jury  was  dlsctaatxed,  and 
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ft  Judgment  at  nonsuit  waB  tberenpon  en* 
teceA.  The  plaintiff  moved  for  a  new  trial, 
and  ber  motion  was  denied,  and  Edie  appealed 
from  the  order  denying  her  a  new  trial  and 
from  the  Judgment  to  this  court. 

The  only  question  argued  here  la  the  right 
of  the  plaintiff  to  recover  upon  a  contract 
-which  was  not  executed  In  the  manner  pto- 
Tlded  for  by  section  2498,  Ber.  St  1887.  The 
proTlslons  of  that  section  are  aa  follows: 
**The  husband  has  the  management  and  con- 
trol of  the  separate  property  of  the  wife,  dur- 
ing the  contlnnance  of  the  marriage,  but  no  I 
sale  or  other  alienation  of  any  part  of  such  ! 
property  can  be  made,  nor  any  Hen  or  In-  I 
cnmbrance  created  thereon,  unless  by  an  In- 
stnnnent  In  writing,  signed  by  the  husband  , 
and  wife,  and  actaiowledged  by  her  upon  an 
examination,  separate  and  apart  from  the 
husband,  as  upon  a  conveyance  of  real  es-  | 
tate."  The  question  for  our  consideration  Is 
whether  or  not  a  third  party  dealing  with  a  i 
member  of  the  marital  community,  after  se-  j 
curing  the  property  about  which  they  have  [ 
assumed  to  contract,  and  using  and  consum-  j 
ing  the  same,  can,  when  called  upon  to  pay  j 
the  purchase  price,  Interpose  the  defense  that 
the  original  contract  was  not  executed  by  i 
the  husband  and  wife.  Joining  In  an  Instru- 
ment In  writing.  In  the  manner  provided  by  | 
section  2498,  supra.   The  T.eglslnture,  in  on-  < 
acting  section  2408,  were  endeavoring  to  pre-  ! 
scribe  the  rights  of  both  husband  and  wife  j 
In  and  to  the  separate  property  of  the  wife,  j 
and  at  the  same  time  they  pointed  out  the 
particular  manner  and  method  by  whlcb  they 
might  alienate  such  property.   Tliis  statute 
has  for  its  primary  object  the  protection  of  I 
the  wife  and  the  marital  community  of  which  ' 
she  is  a  member,  and  at  the  same  time  It 
gives  notice  to  all  strangers  to  this  commu- 
nity that  any  contract  looking  to  a  change  of 
the  title  to  any  of  the  wife's  separate  prop- 
erty, in  order  to  be  enforced,  must  he  exe- 
cuted In  the  manner  therein  prescribed.   The  | 
title  to  the  wife^a  separate  property  Is  vested 
In  the  wife,  while  the  right  of  control  and  i 
management  thereof  rests  In  the  husband.  \ 
A  sale  by  the  wife  alone  would  be  of  no  . 
avail  to  the  purchaser  unless  the  hnsband 
voluntarily  rellnquishea  his  right  of  control  I 
and  management.  If  possession  were  taken  | 
by  the  purchaser  without  the  consent  of  the  | 
husband,  then  he  might  assert  his  right  of 
control  and  management  In  the  courts.  But 
none  of  these  conditions  arise  In  this  case. 
Here  the  purchaser  has  received  the  property, 
and  no  member  of  the  marital  community  Is 
questioning  the  statutory  regularity  of  the 
transaction.  The  defendants,  whoporchnsed, 
received,  and  used  the  wife's  property  In  this 
case,  knew  at  the  time  they  entered  Into  the  , 
contract,  or  at  least  are  presumed  to  have 
known,  that  the  contract  was  not  executed 
in  the  manner  provided  by  statute.  Xotwlth- 
standlng  this  fact,  they  received  and  en- 
Joyed  the  fruits  of  the  contract,  the  scime  as 
If  it  had  originally  been  entered  into  In  the 


manner  pointed  out  by  law.  In  such  a  case 
we  do  not  think  the  defendants  can  avail 
themselves  of  the  iMX>Tision&  of  this  statute. 
This  cpntract  has  been  fully  performed  on 
the  part  of  the  plaintiff,  and  nothing  re- 
mains to  be  done  but  the  payment  of  the  pur^ 
chase  price  the  (tefendants.  If  the  con- 
tract were  wholly  executory,  and  either 
party  were  seeking  to  enforce  It,  then  we 
would  be  confronted  by  tlie  provisions  of 
this  statute.  But  here  the  defendants  in- 
voke the  protection  of  a  statute  which  was 
enacted  for  the  protection  of  the  plaintiff, 
and  in  such  a  case  the  defendants,  as  a  mat- 
ter of  right  and  Justice,  ought  to  be  estopped 
and  precluded  from  questioning  the  manner 
or  method  of  entering  Into  the  contract  In 
the  first  Instance.  Otherwise  a  statute  de- 
Hlgned  for  the  protection  of  the  wife  against 
fraud  and  duress  would  be  converted  Into  a 
shield  for  the  defense  of  those  who  would 
cheat  and  swindle  her.  It  should  be  suffl- 
clent  DOW  for  them  that  they  have  received 
the  property  about  which  they  assumed  to 
contract.  The  contract,  so  long  as  It  re- 
mained wholly  executory,  was  certainly  void- 
able for  the  reason  that  legal  evidence  of  Its 
execution  in  tlie  manner  provided  by  section 
2408  could  not  be  famished.  On  the  other 
hand,  after  all  the  obligations  which  the 
feme  coTert  attempted  to  assume  by  this 
contract  became  accomplished  facts,  and 
nothing  remained  to  be  done  by  her — ^tbe 
purchasers  had  the  property — the  only  real 
issue  which  could  then  arise  was,  what  did 
they  promise  to  pay  for  It?  The  manner  In 
which  the  contract  was  executed  was  no 
longer  the  controlling  Issue.  Dernham  v. 
Bowley,  4  Idaho,  753,  44  Pac.  043,  is  not  in 
point,  as  there  an  entirely  different  charac- 
ter of  case  was  passed  upon.  The  same  Is 
true  of  cases  dted  from  Callfon^a,  as  well 
as  those  from  other  courts. 

The  motion  for  nonsuit  should  have  been 
Dv«mled.  The  Judgment  and  order  of  the- 
lower  court  are  reversed,  and  the  case  is  re- 
manded, with  direction  to  grant  the  plain 
tiff  a  new  trial.  Costs  awarded  to  appellant. 

SULLIVAN.  O.  J.,  and  STOCKSLAGBR. 
J„  concur. 


STATE  V.  LANCASTER. 
(Supreme  Court  of  Idaho.    Dec.  17,  1904.) 

PBOBECUTION  FOB  BAPE— CHARGE  OV  SINGLE 
OFFENSE — PBOOr  OP  OTHKB  BAPEB  ON  PBOSE- 
OUTBIX— ADMISSIBILITY— ELECTION  BY  STATE. 

1.  The  general  rule  in  criminal  cases  is  that, 
where  one  fli)e?ific  offense  is  charged,  the  com- 
mission of  other  offenses  cannot  be  proven  for 
the  purpose  of  showing  that  the  defendant  would 
have  been  more  likely  to  have  committed  the 
offense  for  which  he  was  on  trial,  nor  as  cor- 
robot-nting  the  testimony  relating  thereto.  But 
there  ni'e  some  exceptions  to  this  general  rule, 
and,  where  the  offenae  consists  of  rape  upon  a 
female  under  the  age  of  consent,  evidence  of 

{)revlons  acts  occoriinK  prior  to  the  offense  al- 
pged  is  admissible  as  uvlng'  a  tendency  to  ren- 
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der  it  more  probable  that  the  crime  charged 
was  committed,  though  evidence  of  such  crimes 
would  be  inadmissible  as  independeot  testimoiiT. 

2.  The  proof  of  other  rapes  on  the  fHrtwecatrix 
than  the  one  charged  in  the  information  is  not 
admissible  for  the  purpose  of  proving  this  dis- 
tinct otfense,  but  to  show  the  relation  and  the 
famlliaritr  of  the  parties  and  as  corroborative 
of  the  prosecutrix's  testimony  concerning  the 
particular  act  relied  npon  for  a  conviction. 

3.  In  this  class  of  cases,  where  several  crimes 
of  the  same  kind  may  be  proved,  the  state  must 
elect  OQ  what  particular  offense  it  will  stand, 
and  the  jury  must  be  informed  for  what  oSenee 
a  conviction  is  demanded. 

(Slyllabna  by  the  ConrtO 

Appeal  from  District  Oonrt,  Idabo  Oonntr; 
£).  C.  Steele,  Judge. 

Bdward  A.  Lancaster  was  convicted  of 
crime,  and  appeals.  Affirmed. 

Clay  McNamee  and  M.  R.  Hattabaugh, 
for  appellant.  John  A.  Bagley,  Atty.  Gen., 
for  the  Btate. 

SULLIVAN,  C.  J.  The  appellant  was  con- 
victed of  the  crime  of  statutory  rape,  and 
sentenced  to  a  term  of  six  years  in  the  State 
Prison. 

The  first  error  assigned  Is  that  the  court 
erred  In  falling  to  require  the  clerk  to  state 
the  plea  of  the  defendant  to  the  Jury. 
While  the  record  and  the  notes  of  the  steno- 
graphic reporter  do  not  show  that  the  defend- 
ant's plea  was  stated  to  the  Jury,  we  have  be- 
fore us  the  affidavit  of  the  stenographic  re- 
ixirter  In  which  be  says:  "That,  as  soon  as 
the  Jury  were  sworn  and  impaneled  in  the 
said  cause,  the  clerk  of  said  court,  under  the 
direction  of  the  court,  read  to  the  Jury  the 
information  In  the  said  cause,  and  imme- 
diately thereafter  stated  to  the  Jury  that  the 
defendant  pleaded  not  guilty.''  Also,  in  the 
first  Instmctlon  given  to  the  jury  by  the 
court,  the  court  there  states  that  the  "de- 
fendant pleads  not  guilty"  to  the  Informa- 
tion. For  that  reason  the  case  of  state  r. 
Chambers  (Idaho)  75  Fac.  274,  Is  not  in  point, 
as  in  that  case  there  was  no  showing  what- 
ever that  the  plea  was  stated  to  the  Jury, 
and  It  was  admitted  that  the  plea  was  not 
stated  to  the  Jury.  If  the  plea  of  the  defend- 
ant was  in  fact  stated  to  the  Jury,  and  the 
stenogFapher's  notes  do  not  show  that  fact, 
it  may  be  shown  by  the  affidavit.  The  rec- 
ord may  be  made  to  speak  .the  truth. 

Counsel  for  appellant  contend  that  the 
court  erred  In  the  admission  and  rejection  of 
certain  testimony,  specifying  the  same,  and 
contended  that  the  information  charges  the 
defendant  with  having  committed  the  rape, 
of  which  he  was  found  guilty,  to  have  taken 
place  on  or  about  the  10th  day  of  June,  1002, 
and  that  the  evidence  introduced  by  the 
state,  over  the  strenuous  objection  of  de- 
fendant's counsel,  shows,  or  tends  to  show, 
the  perpetration  of  two  other  separate  and 
distinct  acts  of  rape  committed  by  the  de- 
fendant on  the  prosecutrix  at  periods  of 
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time  antedating  the  date  alleged  in  the  In- 
formation, one  for  more  than  a  year,  and 
the  other  nine  months,  and  that  the  admis- 
sion of  the  ^roof  thereof  was  error.  The 
record  shows  that  after  the  complaining  wit- 
ness-had testified  that  the  rape  was  com- 
mitted on  the  9th  day  of  June,  1902,  she  was 
permitted  to  testify,  under  objection,  to  two 
other  acts  of  rape  upon  her,  one  occurring  in 
May  or  June,  1001.  and  the  other  in  Septem- 
ber, 1901.  The  general  rule  is  that  a  crime 
distinct  from  that  laid  in  the  Information 
cannot  be  given  against  the  prisoner;  but 
there  are  exceptions  to  that  rule.  The  gen- 
eral rule  is  based  upon  the  principle  that  the 
commission  of  an  Independent  offense  is  not 
in  Itself  proof  of  the  commission  of  another 
criuie — the  one  for  which  the  defendant  is 
prosecuted.  Cases,  however,  occur  where  the 
crime  charged  in  the  information  is  so  con- 
nected with  the  crime,  proof  of  which  is 
sought  to  be  introduced,  that  the  existence 
of  the  one  tends  to  establish  the  existence  of 
the  other,  and  that  is  the  reason  on  which 
the  exception  to  the  general  rule  is  based. 
23  Am.  &  Eng.  Goc.  Ll  (2d  Ed.)  p.  24&  But 
the  courts  are  not  agreed  on  the  terms  or  the 
extent  of  the  exceptions  to  the  general  rule, 
and  it  is  stated,  at  page  249  of  the  authori- 
ty above  cited,  as  follows:  "Many  of  the 
exceptions,  however,  are  old  and  well  fixed, 
and  courts  take  their  stand  on  these  estal> 
llshed  exceptions,  aud  wHl  uot  allow  the 
introduction  of  evidence  of  independent  of- 
fenses unless  the  particular  Instance  can  be 
shown  to  fall  under  one  of  these  recog- 
nized cases."  And  the  author  there  states 
that  a  good  deal  appears  to  rest  on  the  dis- 
cretion of  the  judge  as  to  whether  such  a 
connection  between  the  crimes  is  shown  as 
to  warrant  its  introduction.  While  there  Is  a 
conflict  in  the  decisions  upon  the  point  un- 
der considerntion,  it  appears  to  us  that  the 
rule  established  by  the  decided  weight  of 
recent  authority  is  that  crimes  involving 
illicit  sexual  intercourse  of  any  sort  consti- 
tute an  exception  to  the  general  rule.  Un- 
derbill on  Criminal  Evidence,  {  92.  While 
some  of  the  cases  hold  that  acts  both  prior 
and  subsequent  to  the  one  set  forth  in  the 
Indictment  may  be  given  in  evidence,  oth- 
ers hold  that  only  those  acts  occurring  prior 
to  the  act  charged  can  be  given,  and  those 
Instances  not  to  be  too  remote  in  time  ftx>m 
the  one  charged.  In  the  case  at  bar  It  will 
be  observed  that  one  of  the  acts  testified  to 
occurred  about  a  year  prior  to  the  one  char- 
ged In  the  information,  and  the  other  alMut 
nine  months. 

In  Wharton's  Criminal  Evidence  (8th  Ed.i 
S  56,  it  is  said:  "In  prosecutions  for  adul- 
tery, or  for  illicit  intercourse  of  any  class, 
evidence  la  admissible  of  sexual  acta  between 
the  same  parties  prior  to,  or,  when  indicat- 
ing contlnuoUBness  of  Illicit  relations,  cvctj 
snltsequent  to,  the  act  specifically  uhder 
trial."  See  Underhlll  on  Criminal  Evidence, 
{  385;  State  v.  Witbam.  72  Me.  531;  People 


Digitized  by 


TTyo.) 


FIRST  NAT.  BANK  v.  COOK. 


1083 


T.  Castro,  133  Cal.  11,  65  Pac.  13;  State  v. 
Hllberg  (Utah)  61  Pac.  215. 

In  State  t.  Knapp,  45  N.  H.  156,  the  court, 
baring  cited  other  decisions  bearing  upon 
tbe  point  onder  consideration,  said:  "The 
{Hinciple  of  these  cases,  we  think,  must  gov- 
ern the  one  before  us;  that  Is,  the  solicita- 
tions of  fhe  respondent  evince  a  state  of 
mind  that  renders  the  act  charged  more 
probable.  It  Is  true  that  it  does  not  necessa- 
rily evince  a  disposition  to  accomplish  his 
object  by  force,  but  It  tends  to  show  that 
all  other  restraints  bad  been  thrown  off,  and 
that  a  lustful  intent  toward  the  prosecutrix 
existed  in  the  heart  of  the  prisoner  which 
would  render  the  commission  of  the  crime 
more  probable." 

In  State  v.  Robinson  (Or.)  48  Pac.  337,  the 
court  said:  "It  is  next  Insisted  that  the 
court  was  In  error  tn  allowing  the  prosecu- 
tion to  give  evidence  tending  to  show  more 
than  one  act  of  criminal  intercourse  between 
the  defendant  and  the  prosecutrix.  •  *  • 
As  a  general  rule,  tbe  principle  Invoked  Is 
unquestionable,  although  there  are  in  fact 
many  exceptions,  which  It  is  unnecessary 
to  attempt  to  point  out  at  this  time,  as  au- 
thorities fully  sustain  the  competency  of  the 
evidence  offered  and  admitted  in  tbis  case, 
not  for  the  purpose  of  proving  a  different 
offense,  but  to  show  the  relation  and  famil- 
iarity of  the  parties,  and  as  corroborative  of 
the  prosecutrix's  testimony  eoneeming  the 
particular  act  relied  upon  for  the  conviction." 
People  v.  Abbott,  97  Mich.  4S4,  56  N.  W.  862, 
37  Am.  St.  Rep.  360;  People  v.  O'SulIivan, 
104  N.  Y.  481,  10  N.  E.  880,  58  Am.  Hep.  530. 

It  is  contended  that  the  state  did  not  elect 
upon  which  act  of  rape  It  relied  for  a  convic- 
tion in  this  case,  and  that  was  error.  It 
appears  from  the  record  that  the  prosecu- 
trix, when  placed  upon  the  stand,  testified 
first  OS  to  the  act  that  occurred  on  Jnne  9, 
1902,  and  thereafter  counsel  for  the  prosecu- 
tion asked  the  prosecutrix  the  following 
questions:  "Q.  I  will  ask  you,  Stella,  how 
many  times  this  defendant  had  intercourse 
with  you?"  Thereupon  counsel  for  the  de- 
fendant objected  to  said  question  as  incom- 
petent, liTelevant,  and  immaterial,  and  not 
proper  evidence,  and  stated:  "We  are  not 
charged  with  but  one  specific  act  under  the 
information.  Other  acts  are  not  admissible 
in  evidence."  Thereupon  the  assistant  pros- 
ecutor stated:  "It  la  not  offered  for  the  pur- 
pose of  showing  separate  and  distinct  of- 
fenses, but  to  corroborate  the  testimony." 
Thereupon  the  objection  was  overruled,  and 
the  prosecutrix  answered  as  follows,  "Three 
times,"  and  then  proceeded  to  testify  where 
and  when  each  of  said  acts  occurred.  It 
win  appear  from  the  above  that  the  state 
did  select  the  act  alleged  in  the  information 
as  occurring  about  June  10,  1902,  and  the 
one  testified  to  by  tbe  prosecutrix  as  having 
occurred  on  June  9th,  as  the  one  for  which 
or  on  which  the  defendant  was  being  prose- 
cuted. '  Tbe  assistant  prosecutiDg  attorney 


stated  that  the  other  acts  were  only  intro- 
duced in  corroboration.  We  think  that  se- 
lection sufficient,  and  the  jury  certainly  mi- 
derstood  for  what  specific  act  the  defendant 
was  being  tried.  It  certainly  would  not  be 
fair  to  the  defendant  to  charge  him  with  a 
crime  as  having  been  committed  on  a  cer- 
tain date,  and  then  to  Introduce  proof  of 
three  crimes  of  the  same  class  or  kind  of 
different  dates,  and  not  require  the  state  to 
select  the  one  on  which  the  conviction  was 
sought  In  this  case,  when  the  trial  began, 
the  defeudant  was  expected  to  meet  the  spe- 
cific act  charged  in  the  Information,  and  It 
-would  be  most  unfair  to  require  him  to  de- 
fend against  two  other  acts-  occurring,  one 
nine  months,  and  the  other  over  a  year,  prior 
to  the  date  of  the  one  alleged  in  the- informa- 
tion. If  the  state  were  not  required  to  elect 
on  which  act  a  conviction  was  demanded, 
the  question  as  to  whether  the  Jury  united  In 
a  verdict  upon  any  one  act  would  be  prob- 
lematical. Some  of  the  members  of  the  Jury- 
might  have  concluded  that  defendant  was 
guilty  of  the  act  testified  to  as  having  oc- 
curred in  May  or  June,  1901,  and  not  of  the 
act  alleged  In  the  information  as  having  oc- 
curred on  or  about  June  10,  1902;  and  oth- 
ers might  have  concluded  that  he  was  guilty 
of  the  act  charged  in  the  information,  and 
not  guilty  of  the  act  testified  to  as  having 
occurred  in  May  or  June  or  September,  1901. 
Jt  will  thus  be  observed  that  in  this  class 
of  actions,  where  other  offenses  of  the  same 
class  may  be  testified  to  under  the  exceptions 
above  noted,  the  state  must  elect,  and  the 
Jury  must  be  Informed  of,  the  act  for  which 
a  conviction  Is  demanded.  A  selection  was 
made  In  this  case. 

We  have  examined  the  other  errors  assign- 
ed based  on  the  admission  and  rejection  of 
testimony,  and  find  no  error  in  the  rulings  of 
the  court  thereon.  We  have  also  carefully 
examined  the  instructions  given  by  the  court, 
and  find  that  they  fairly  present  the  law  as 
applied  to  the  facts  established  by  the  evi- 
dence. 

After  a  careful  examination  of  each  of  the 
errors  assigned,  and  finding  no  error  In  the 
record,  we  conclude  that  the  Judgment  must 
be  affirmed,  and  It  is  bo  ordered. 

ST0GKSLA6BR  and  AILSHIE,  JJ.,  con- 
cur. 


FmST  NAT.  BANK  OF  LARAMIB  et  al.  t. 

OOOE  et  al. 
(Supreme  Court  of  Wyoming.   Dec  81,  1904.) 

PBOCEEDIROS  IN  AID  07  BXEOtTTION— BECBIVBB 
— RrCBIVEB'B  ACCODNTSt— APPEAI>-B«T- 
TUIUERT  OF  ACCOnnTS. 

1.  Where  a  receiver  -was  appointed  under  Rev. 
St.  1899,  §S  3932-3957,  relative  to  proceedings 
in  aid  01  execution,  and  the  petitions  of  other 
creditors  that  the  receiver  be  ordered  to  turn 
over  to  them  certain  property  were  denied,  and 
they  appealed,  sales  of  certain  personal  prop- 
erty by  the  receiver  under  stipulation,  and  the 
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(liKposal  of  the  procpeds  thereof,  aod  the  set- 
tlpment  of  the  accounts  of  the  receiver  were 
not  mattm  that  could  be  determined  and  dis- 
posed of  on  the  appeal  In  the  first  inatance. 

On  petition  tor  r^earlng.  Denied. 
For  former  opinion,  see  76  Pac.  674. 

POTTER,  J.  In  this  case  both  parties 
hare  filed  petitions  for  a  rehearing.  The  de- 
fendants in  error  seek  a  rehearing  npon  all 
the  points  generally  involved  in  the  cause, 
while  the  plaintiffs  in  error  ask  for  a  rehear- 
ing upon  certain  points  only  In  reference  to 
the  expenses  of  the  receiver.  We  will  con- 
sider flrst  the  petition  of  the  defendants  in 
error. 

At  the  outset  It  Is  suggested  in  the  brief  of 
counsel  for  the  defendants  In  error  that  there 
does  not  appear  in  the  recwd  any  application 
In  writing  npon  which  the  plaintiffs  la  error 
sought  to  enforce  their  liens,  and  that  this 
omission  was  overlooked  in  the  argument  at 
tlie  former  bearing.  This  is  a  mistake  of 
counsel,  and  not  of  the  record,  since  the  bill 
of  exceptions  contains  the  written  applica- 
tions. Counsel  persists  in  misconceiving  the 
nature,  object,  and  force  of  this  proceeding, 
and  seems  to  understand  that  it  is  an  action 
for  the  purpose  of  winding  up  the  affairs  of 
an  Insolvent  partnership.  He  states  In  his 
brief,  In  support  of  the  petition  for  reheat- 
ing, tiiat  "the  entire  object  of  the  receiver- 
ship was  to  settle  the  affairs  and  concerns 
of  an  insolvent  copartn^'ship,  and  this  would 
have  been  done  speedily  and  economically 
long  before  this  time  if  the  receiver  had  not 
been  interfered  with.  The  property  should 
have  been  sold,  all  Just  liens  satisfied,  and 
the  entire  matter  settled  in  one  simple,  di- 
rect, and  speedy  proceeding,  without  Incum- 
bering the  estate  of  the  insolvent  copartner- 
ship with  the  expense  of  foreclosure  proceed- 
ings in  tliree  or  four  different  actions  and 
proceedings,  which  even  the  plaintiffs  in  er- 
ror have  been  very  dilatory,  and,  in  short, 
negligent,  in  pursuing."  Counsel  evidently 
observes  no  impropriety  in  the  employment 
of  a  purely  statutory  proceeding  In  aid  of  an 
execution,  which  may  be  prosecuted  before 
and  determined  by  a  district  Judge  in  vaca- 
tion or  chambers,  and  whose  orders  therein 
need  not  necessarily  be  court  orders,  for  the 
equitable  closing  up  of  the  business  of  a  co- 
partnership Judgment  debtor,  marshaling  its 
'varied  assets,  determining  the  rights,  inter- 
esti*.  and  priorities  of  all  its  creditors,  and 
adjudicating  the  claims  and  liens  of  third 
persws  upon  real  estate;  and  all  this  in  a 
proceeding  where,  by  all  the  authorities,  oth- 
er creditors  and  claimants  to  the  prf)perty  of 
the  Judgment  debtor  are  neither  necessary 
nor  proper  parties,  and  where  the  only  notice 
ever  given  to  the  firm  in  question  was  a  no- 
tice to  an  alleged  resident  and  managing 
partner  to  appear  and  answer  touching  the 
property  ot  the  firm.  Xo  petition  was  filed 
Against  the  firm  alleging  Insolvency  or  any 
other  reason  for  winding  up  its  affairs  at 
the  instance  of  a  tingle  creditor.  Nor  do  we 


find  any  process  bringing  the  partnership  and 
its  creditors  into  court  tot  any  such  pnrpoee. 
This  erroneous  otmc^Uon  of  the  proceed- 
ing, and  tiie  functions  and  powers  of  the 
celver.  constitotM  the  fundamental  error  ia 
the  case.  This  ia  In  no  pnq^r  sense  a  suit 
or  proceeding  for  winding  up  the  bnslnes^ 
and  affairs  ot  an  Insolvent  partnership. 
Price  T.  Price,  21  App.  Dir.  597,  47  X.  T. 
Supp.  7T2.  Had  it  been  snch  a  proceeding, 
brought  in  a  court  with  amide  JnrladictlcHi 
and  with  power  to  bring  in  all  interested 
parties,  possibly  the  entire  matter  might 
have  been  settled  speedily  and  without  mocI> 
controversy.  On  the  contrary,  this  la  a  pro- 
ceeding instituted  by  a  Judgment  creditor, 
after  the  issuance  and  return  of  an  execa- 
tion,  for  the  purpose  of  reqtiirlng  the  Judg- 
ment debtor  to  submit  to  an  examination 
concerning  Ms  property,  and  thereby  sub- 
jecting to  the  satisfaction  of  the  Judgment 
property  not  ordinarily  reached  by  execntton. 
The  proceeding  Is  authorized  by  section  8941, 
Kev.  8t  1889,  and  Is  regulated  in  some  re- 
spects by  the  succeeding  sections,  and  ia  en- 
tirely statutory.  It  Is  not  a  novel  proceeding, 
as  BimUar  statutory  provisions  are  to  be 
found  In  many,  if  not  all,  of  the  code  states. 
In  principle  the  statutes  of  Uie  varion 
states  are  quite  similar.  The  orders  author- 
ized to  be  made  are  prescribed  in  the  statnte. 
Section  3951  prortdes  that  the  Judge  may  m- 
der  any  property  of  the  Judgment  .debtor,  w 
money  due  him,  not  exempt  by  law,  in  the 
hands  of  either  himself  or  other  person  or  of 
a  corporation,  to  be  applied  toward  the  satis- 
faction of  a  Judgment;  and  section  3852  pro- 
vides that  the  Judge  may  by  order  appoint 
the  sheriff  of  the  propw  county,  or  other  suit- 
able person,  a  receiver  of  the  property  of  the 
Judgment  debtor,  and  may  also  by  order  for- 
bid a  transfer  or  other  disposition  of  or  any 
iutorferrace  with  the  property  the  Judg- 
ment debtor  not  exempt  by  kiw.  An  import- 
ant provision,  as  partially  Indicating  the 
se<^e  of  this  proceeding,  Is  to  be  found  in 
section  3954,  Tlz.:  "If  It  appear  that  the 
Judgment  debtor  has  an  Interest  In  real  es- 
tate in  the  county  In  which  proceedings  are 
had.  as  mortgagor,  m(Hrtgagee,  or  otherwise, 
and  his  Interest  can  be  ascertained  aa  be- 
tween himself  and  the  person  holding  tbe  le- 
gal estate,  or  the  person  having  a  lien  on  or 
interest  in  the  same,  without  controversy  as 
to  the  Interest  ot  such  person  holding  sncb 
legal  estate,  or  inta-est  therein,  or  lien  on 
the  same,  the  receiver  may  be  ordered  to 
sell  and  convey  such  real  estate,  or  the  in- 
terest of  the  debtor  therein."  This  section 
seems  to  clearly  recognize  the  Impossibility 
In  such  a  proceeding,  without  recourse  to 
other  actions,  of  determining  conflicting  or 
disputed  claims  or  Hens  of  third  persons 
on  the  property  sought  to  be  subjected  to 
the  Judgment. 

But  before  proceeding  further  In  I3ie  dis- 
cussion of  the  question,  it  will  be  well  to 
briefly  rehearse  the  outerlal  facts  as  they 
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appear  by  the  record.    The  defendant  In  er- 
ror Morris  E.  Stowers  recovered  a  Judgment 
for  $1,186  and  costs  against  Tbonia»  Bird, 
William  J.  Bird,  and  Julia  A.  Bird,  copart- 
ners doing  business  under  the  firm  name  of 
Bird  Bros.,  on  October  23,  1901,  In  an  ac- 
tion brought  in  the  district  court  in  and  for 
the  county  of  Albany,  by  the  said  Stowers 
ae:ainst  the  said  firm  and  the  Individual 
members  thereof,  for  the  sum  of  $1,186  and 
costs.    The  said  Stowers,  by  his  attorney, 
oa  November  23,  1002,  presented  bis  motion 
lu  that  action,  supported  by  an  affidavit  ask- 
ing that  an  order  be  entered  requiring  Thom- 
as Bird,  the  resident  and  managing  copart- 
ner, to  answer  concerning  the  concerns  ot 
said  partnership  and  all  the  property  thereof, 
-under  oath,  and  that  upon  his  answer  a  re- 
-ceiver  be  appointed  to  take  charge  of  all 
the  property  of  the  copartnership.   The  said 
motion  was  based  upon  an  affidavit  of  the 
attorney  for  plaintiff  Stowers  to  the  effect 
tlint  the  judgment  which  had  been  recovered 
against  Bird  Bros,  remained  unsatisfied,  that 
an  execntion  had  been  issued  and  returned 
wholly  unsatisfied,  and  that  said  Thomas 
Bird  bad  property  which  he  unjustly  refused 
to  apply  to  the  satisfaction  of  the  judgment; 
and  that  from  the  records  in  the  otHce  of  the 
county  elerk  of  the  county,  and  the  records 
of  the  court  and  other  sources,  it  was  Im- 
IMSSlble  to  determine  what  property  the  firm 
of  Bird  Bros,  had  subject  to  execution  In  the 
county  of  Albany  or  elsewhere,  but  that  the 
affiant  was  Informed  and  believed  that  they 
had  a  large  amount  of  property  in  their 
hands  subject  to  execution,  which  should  l>e 
applied  to  the  satisfaction  of  the  Judgment 
Thereupon  an  order  was  made  by  the  dlstrifit 
Judge  requiring  Thomas  Bird  to  appear  at  a 
time  therein  stated  and  answer  fully,  under 
oath,  concerning  the  property  and  affairs  of 
the  firm.   Thereafter  it  appears  that  the  said 
Thomas  Bird  was  examined  in  court,  and 
an  order  was  entered  reciting,  "It  appearing 
from  such  examination  and  the  evidence  ad- 
duced therein  that  a  receiver  should  be  ap- 
pointed of  the  property  of  the  said  judgment 
debtors,"  and  directing  that  the  sheriff  of 
Albany  county  be  appointed  a  receiver  of  all 
the  property  of  the  said  copartnership  and 
the  individual  members  thereof,  and  enjoin- 
ing any  transfer  or  disposition  of  or  any  in- 
terference with  the  property  of  the  said  firm, 
not  exempt  by  law,  on  the  part  of  the  said 
copartnership  or  any  member  thereof.  It 
appears  that  thereupon  Alfred  Cook,  the 
sheriff  of  Albany  county,  took  Into  his  posses- 
sion a  large  amount  of  real  estate,  and  per- 
sonal iwoperty  consisting  of  cattle,  horses, 
hay,    ranch    machinery,    and  implements. 
Shortly  thereafter  the  said  receiver  filed  a 
petition  asking  for  an  order  of  court  permit- 
ting him  to  sell  at  private  sale  50  head  of 
fat  cattle  belonging  to  the  said  partnership, 
"for  the  purpose  of  securing  funds  to  admln- 
ist«  his  said  trust  as  such  receiver,  there  be- 
Iny  no  funds  or  money  of  said  copartnership 


that  can  be  discovered  by  your  petitioner 
after  diligent  search  and  due  inquiry,"  and 
the  same  request  is  made  in  the  first  report  of 
said  receiver  showing  the  properly  that  he 
bad  taken  into  his  possession.  The  reasons 
for  that  request,  as  stated  in  said  report,  are 
as  follows:  "In  order  that  I  may  properly 
care  for  and  maintain  said  prop^ty,  secure 
abstracts  of  title,  and  report  on  all  existing 
liens  on  same,"  and  "in  order  to  create  a 
fund  for  the  maintenance  and  cere  of  snid 
property,  the  marshaling  of  assets  and  lia- 
bilities thereof,  for  payment  of  services  of 
custodians  and  conservators  employed  by  me 
wherever  necessary,  there  being  no  funds  at 
hand  at  the  present  time  to  pay  expense!)." 
The  order  for  the  appointment  of  the  receiver 
was  entered  January  5,  1003.  The  applica- 
tion of  the  receiver,  above  mentioned,  to  sell 
a  portion  of  the  personal  property,  was  filed 
January  22,  1903,  and  the  same  day  an  order 
was  made  by  the  district  court  commission- 
i  er  granting  the  request  for  a  sale,  but  said 
I  order  was  on  January  24,  1903,  modified  by 
the  commissioner  so  as  to  permit  the  re- 
ceiver to  sell  only  such  cattle  as  were  not 
incumbered  by  any  of  the  liens  held  by  any 
of  the  plaintiffs  In  error  herein.  On  the  22d 
day  of  January.  1903,  the  First  National 
Bank  of  Laramie  filed  in  said  cause,  and  pre- 
sented to  the  said  district  court  commission- 
er, a  petition  setting  forth  that,  to  secure  an 
indebtedness  to  said  banb,  It  held  a  chattel 
mortgage  upon  a  large  number  of  the  cattle, 
describing  them,  that  bad  been  executed  Maj- 
26,  189S,  by  the  firm  of  Bird  Bros,  and  the 
individual  members  thereof,  and  also  a  sec- 
ond chattel  mortgage,  executed  July  18, 
1900,  by  the  same  parties,  all  securing  an  In- 
debtedness then  amounting  to  the  sum  of 
$19,065.56,  and  that  said  bank  had  thereto- 
fore l>een  the  owner  of  certain  Hens  upon 
some  of  the  lands  of  said  firm,  as  shown 
by  mortgages  and  other  conveyances,  and 
that  such  liens  bad  been  established  by  a 
decree  of  said  court  on  July  28,  1900,  and 
that  one  Constantlne  P.  Arnold  was  there- 
by adjudged  a  prior  lien  upon  said  land,  and 
that  In  and  by  said  decree  the  Biver  Side 
Live  Stock  Company  was  adjudged  to  have 
a  prior  Hen  upon  said  land  to  secure  an 
amount  therein  stated.  The  petition  of  said 
bank  prayed  that  an  order  be  made  permit- 
ting It  to  take  possession  of  the  property  cov- 
ered by  its  chattel  mortgage,  and  to  sell 
the  same  thereunder,  and  that  it  and  the 
other  said  lienors  might  enforce  their  liens 
and  claims  In  any  and  all  lawful  ways,  not- 
withstanding the  appointment  of  said  receiv- 
er. On  the  same  or  the  following  day  simi- 
lar petitions  were  filed  by  James  P.  Van 
Buskirk  and  Eli  Cnimrlne,  praying  permis- 
sion to  enforce  their  respective  liens  upon 
the  property  of  the  firm  of  Bird  Bros., 
which  was  then  In  the  possession  of  the  re- 
ceiver. Van  Buskirk  claimed  to  hold  a  mort- 
gage upon  a  portion  of  the  land  of  the  firm, 
executed  July  16,  1S9S,  aud  a  chattel  mort- 
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gage  upon  some  personal  property  consieting 
generally  of  ranch  implemeuts,  tools,  and 
macbinery.  The  said  Cruuirine  claimed  a 
Hen  upon  certain  cattle,  under  a  chattel  mort* 
gage  executed  September  21,  18U8,  bj  the 
said  firm,  to  secure  the  smu  of  $2,200.  The 
receiver  objected  In  writing  to  the  granting 
of  the  apidicatlons  of  the  said  lienors  on 
several  grounds.  It  will  not  be  necessary  to 
mention  them  all.  But  he  set  up  that  he  had 
ascertained  that  there  were  other  judgment 
lienors  who  bad  not  been  notified  of  the  pi-o- 
L-eeding.  and  that  their  rights  would  be  im- 
periled by  the  grantlns  of  such  application; 
that  the  Judgment  of  the  plalntiCC  Stowers 
was  superior  to  any  Hen  of  the  bank  or  of 
the  River  Side  Live  Stock  Company,  for  the 
reason  that  no  execution  or  order  to  sell  had 
been  issued  upon  their  said  Judgment;  that, 
uutil  all  of  tbe  Ileus  sliall  have  been  mar- 
shaled by  tbe  court  and  tbeir  priorities  de- 
termined, tbe  ai^licatiotts  to  enforce  secu- 
rities could  not  be  considered  by  the  court; 
tbat  the  cost  of  conserving  tlie  property 
under  tbe  receivership  will  not  exceed  the 
cost  of  preser\'ing  the  same  in  the  hands  of 
the  partnersbip,  and  that  the  property  could 
not  theu  be  sold  advantageously,  but  cou^d 
be  disposed  of  more  advantageously  in  the 
summer  mouths,  for  the  benefit  of  all  the 
creditors  of  the  copartnership;  that,  if  the 
application  should  be  granted,  the  receiver 
would  be  ousted^ from  his  possession,  and 
there  would  be  c-onfusioo  aud  complications 
In  the  marshaling  of  the  assets  and  liens  of 
the  partnersbip;  that  by  coutinuiug  the  re- 
ceivership, under  proper  oi"ders,  the  rights 
of  all  tbe  creditors  of  the  firm  can  be  deter- 
mined according  to  their  priorities,  and  that 
all  the  property  can  be  sold  aud  disposed 
of  in  proper  time,  the  money  paid  Into 
court,  and  distributed  to  the  creditors  ac- 
cording to  their  priorities,  when  said  Ileus 
are  marshaled  by  court  Replies  were  filed  to 
these  objections.  The  matter  was  examin- 
ed by  the  district  court  commissioner,  who 
ordered  that  the  applicants  be  permitted  to 
enforce  their  liens.  The  order  of  the  com- 
missioner was  brought  t>efore  the  court  Tor 
consideration.  A  written  application  was  fil- 
ed for  a  hearing  and  determination  by  the 
court  on  the  petitions  that  had  been  £led 
asking  permission  to  enforce  securities  by 
each  of  the  plalntiCFs  in  error,  and  thereup- 
on tbe  district  court  made  and  entered  the 
order  here  complained  of.  That  order  direct- 
ed the  sheriff,  as  receiver,  to  sell  as  many 
head  of  cattle,  not  to  exceed  50  head,  as 
should  be  necessary  to  care  for  and  conserve 
the  partnership  property,  and  disapproved, 
annulled,  and  set  aside  the  order  of  the  com- 
missioner permitting  the  plaintlfTs  In  error 
to  enforce  their  claims  and  securities;  and 
tbe  receiver  was  directed  to  look  into  the 
validity  and  Justness  of  said  claims  and  se- 
curities, and  make  his  recommendations 
thereon,  on  or  before  30  days;  and  perrais- 
Bion  was  given  to  said  lienors  and  each  of 


I  them  to  proceed,  subsequent  to  said  time,  to 
I  establish  tbe  liens  and  claims  by  actloi: 
I  against  the  receive.  If  they  were  reportcl 
adversely.   The  court  expressly  denied  thr 
I  applications  of  tbe  plaintiffs  in  error,  and 
each  of  them,  for  leave  to  enforce  their  seca- 
'  ritles  and  liens  independent  of  the  receiver- 
ship. 

i     The  facts  above  recited  clearly  llltistrat« 
the  theory  upon  which  counsel  for  Stowers 
was  proceeding  after  the  appointment  of  the 
:  receiver  as  well  as  the  theory  adtqited  by  tlw 
court  in  making  the  order  complained  of. 
The  claimants  of  Ileus  upon  the  property 
were  required  to  submit  tbelr  claims  to  the 
court  in  the  supplemental  proceeding.  If 
they  should  be  confessed  by  the  receiver,  aft- 
:  er  examination,  to  be  valid,  they  were  pre- 
I  vented  by  the  order  from  enforcing  them  by 
i  action  or  process;   but  If  they  should  be 
.  questioned  by  the  receiver,  the  claimant^ 
I  were  then  autboriiied  to  bring  suit  against 
]  the  receiver  to  establish  them.    But  they 
I  were  expressly  forbidden  from  attempting  to 
;  enforce  their  liens  Independent  of  the  pro- 
i  ceeding  wherein  tbe  receiver  bad  l>een  ap- 
I  pointed.   And,  moreover,  to  raise  a  fund  with 
!  whid)  to  pay  the  expenses  of  the  receiver,  be 
I  was  ordered  to  sell  certain  personal  property 
1  irrespective  of  the  claims  thereto  or  liens 
j  thereon  by  third  persons.   In  this  way,  those 
;  having  alleged  vaJid  and  subsisting  liens  up- 
I  on  such  personal  property  which  might  re- 
'  quire  the  whole  thereof  to  satisfy  the  lieu:; 
were  r&iuired,  In  effect,  to  contribute  their 
security  or  projierty  toward  paying  the  ex.- 
I  penses  of  the  Jui^ment  creditor.  Stowers.  iu 
j  subjecting  some  possible  equity  of  the  Judg- 
!  ment  debtor  in  some  or  all  of  Its  property  tn 
'  his  judgment.   Whatever  right  the  said  Jud^- 
I  ment  creditor  had  to  subject  his  debtor's 
'•  property  to  the  satisfaction  of  his  Judgment 
whether  by  sale  on  execution  or  otherwise,  he 
very  clearly  had  no  right  to  so  subject  tbe 
property  of  others,  car  to  divest  others  of  their 
I  valid  and  subsisting  liens.   The  liens,  as  al- 
leged, were  all  acquired  before  Stowers  re- 
covered bis  jiidguient  and  it  Is  a  general  rule 
that  a  receiver's  possession  Is  subject  to  all 
',  valid  and  existing  liens  upon  the  property 
I  at  the  time  of  his  apiwiutment,  and  does 
I  not  divest  a  lien  previously  acquired  in  good 
faith.   High  on  Receivers,  8  138;  3  Freeman 
I  on  Ex.  §  419,  p.  2244;   Id.  S  434,  pp.  233-j, 
I  2336;  J.  W.  Dann  Mfg.  Co.  v.  Parkhurst,  125 
I  Ind.  317,  25  N.  E.  347 ;  Snow  v.  WinsJow.  54 
Iowa,  200,  6  N.  W.  191 ;  Mulcahey  v.  Strauss, 
151  III.  70,  37  N.  E.  702.    While  in  some  ac- 
tions it  miglit  be  entirely  proper  to  dispose  of 
property  covered  by  liens  and  turn  the  pro- 
ceeds into  a  common  fund  for  appropriate 
distribution,  It  was  [>ositlvely  Improper  in 
this  proceeding  to  sell  the  property  of  the 
other  claimants  for  the  purpose  stated,  with- 
out regard  to  their  rights.    The  appIicatioD 
of  the  receiver  for  an  order  to  sell  certain 
cattle  was  made  on  the  ground  tbat  funds 
were  needed  to  pay  tbe  exposes  of  con- 
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fierTiog  the  partnership  property  and  to  pay 
the  expenses  of  the  receiver,  and  the  order 
permitted  the  sale  for  that  express  purpose. 
The  bank  claimed  to  hold  a  chattel  mortgage 
upon  the  cattle  which  the  receiver  desired  to 
sell  and  which  the  order  permitted  him  to 
sell.  It  was  clearly  Intended  by  the  order, 
and  SQch  Is  its  effect,  that,  whether  any  other 
iierson  bad  or  had  not  a  prior  valid  lien  on 
the  cattle,  they  might  nevertheless  be  sold, 
and  the  proceeds  devoted,  not  to  paying  off 
the  lien  thereon,  bnt  to  defiraytng  the  expense 
of  caring  for  othet  property  of  the  judgment 
debtor,  and  paying  the  general  expenses  of 
the  receiver.  Its  effect,  therefore,  Is  clear- 
ly to  appropriate  the  property,  not  alone  of 
the  Judgment  debtor,  hut  of  third  persons  as 
well,  to  pay  the  general  exp^ises  of  this  re- 
ceivership. Wtiat  is  to  become  of  the  Ilea 
of  the  bank,  and  pos^bly  of  other  persons, 
upon  the  cattle  so  ordered  to  be  sold?  Are 
such  parties  to  be  required  to  come  in  and 
put  themselves  upon  the  same  footing  as 
creditors  without  Hen,  and  take  their  share 
In  the  final  proceeds  of  the  entire  proiierty? 
As  general  creditors,  they  would  doubtless 
have  that  right  if  this  was  indeed  on  action 
to  wind  up  the  partnership.  We  must  oon- 
feas  that  it  Is  impossible  for  us  to  under- 
stand how  it  is  either  proper.  Just,  or  equi- 
table to  thus  dispose  of  Incumbered  prop- 
erty without  any  regard  to  the  rights  of  the 
lienor.  As  shown  in  the  original  opinion, 
such  a  result  may  be  accomplished  In  appro- 
priate actions  in  the  case  of  a  general  re- 
ceivership of  a  certain  class  of  corporatioDB, 
and  the  reason  therefor  Is  there  explained. 
Possibly  the  court  had  power  to  order  the 
Bale  of  the  interest  of  the  Judgment  debton 
in  any  property  tor  the  purpose  set  forth, 
but  the  ord»  for  the  sale  was  not  so  limited. 
To  the  extent  that  the  order  permitted  or  re- 
quired the  absolute, disposal  of  incumbered 
chattels,  and  the  appropriation  of  the  pro- 
ceeds for  the  purposes  prescribed  in  the  appli- 
cation and  order,  as  above  mentioned,  it  was 
unauthorized  and  cannot  be  sustained.  1 
Treeman  on  Ex.  (3d  Ed.)  I  117.  In  the  sec- 
tion cited  from  Mr.  Freeman's  work  on  Execu- 
tions, the  author  discusses  at  some  length  the 
right  of  an  officer  to  levy  upon  and  sell  mort- 
gaged chattels,  and  he  uys  near  the  close  of 
the  section:  **By  whatev^  mode  or  to  what- 
ever extent  an  officer,  when  levying  an  »e- 
cutlon,  or  in  any  supplementary  proceedings 
thereunder,  denies  or  violates  the  right  of 
the  mortgagee,  the  latter  may  seek  and  ob- 
tain redress  by  any  at^r^priate  action, 
whether  the  wrong  consists  in  levying  upon 
prapeztj  when  not  subject  thweto.  or  in  re- 
taining it  after  the  mortgagee  becomes  enti* 
tied  to  its  possession  because  of  the  default 
of  the  mortgagor,  or  in  utterly  doiying  the 
right  of  the  mortgagee."  Owing  to  the  fact 
that  much,  if  not  all,  of  the  property  of  the 
Judgmrat  debtors  seemed  to  be  largely  in- 
combered  various  mort^gea,  both  chattel 
and  zeal,  held  by  different  parties,  embarrass- 


ment confronted  tbB  Judgment  debtor  in  ob- 
taining satisfaction  of  his  Judgment  through 
an  ordinary  levy  and  sale  under  execution; 
and  the  object  of  his  supplementary  proceed- 
ing was  no  doubt  the  conversion  into  money 
of  the  equitable  interests  of  the  debtors  In 
the  property  in  their  hands,  so  as  to  secure 
for  application  on  the  Judffuent,  to  the  ex- 
tent necessary  to  satisfy  tiie  same,  whatever 
interest,  after  satisfying  prior  valid  liens, 
might  remain  the  property  of  the  debtors. 
To  that  end  the  proceeding  Instituted,  up  to 
and  Including  the  appointment  of  the  receiv- 
er and  his  takli^  possession  of  ^perty  in 
the  debtor's  hands,  was  doubtless  entirely 
competent  and  propw.  But  to  accomplish 
the  Intended  result;  we  are  aware  of  no 
principle  which  would  permit  the  receiver  to 
sell  property  incumbered  by  valid  prior  liens, 
so  as  to  divest  such  liens,  for  the  purpose  of 
paying  the  e^ienses  Incident  to  his  posses- 
sion. Nor  does  such  a  proceeding  appear  to 
be  either  Just  or  equitable. 

We  come  now  to  the  application  ot  the 
plaintiffs  In  error  for  jwrmlssion  to  enforce 
their  liens.  We  are  not  prepared  to  agree 
that  the  court  should  have  entered  an  order.' 
as  requested,  permitting  the  U^iors  to  take 
possession  of  the  mortgaged  personal  prop- 
erty in  the  possession  of  tbe  recelveri  in  the 
absence  of  an  admission  <m  the  part  of  the 
receiver  that  the  alleged  mortgagee  was,  un- 
der his  mor^ge,  then  entitled  to  possession, 
since  such  an  order  might  Imply  a  determina- 
tion of  the  ris^t  to  possession.  But  we  do 
think  that  they  should  have  beSen  permitted 
to  take  necessary  and  lawful  proceedings  to 
Evotect  and  enforce  tlieir  alleged  liens,  under 
which  permission  they  might  we  suppose 
have  instituted  replevin  actions  to  recover 
possession.  If  that  was  deemed  essential  to 
th^  protection.  Althou^  we  have  no  doubt 
that  the  receiver  was  authorised  to  take 
possession,  under  his  appointment,  he  held 
auch  possession  subject  to  tbe  right  of  other 
prior  lienors  and  claimants ;  and  as  the  re- 
ceiver liad  not  taken  any  proper  proceedings 
to  ascertain  the  extent  of  the  Incumbrances, 
but  seems  to  have  been  holding  the  prop«*ty 
adversely  to  the  liens,  we  think  the  lienors 
should  have  been  permitted  to  protect  them- 
selves by  suit  against  the  receiver.  Appar- 
ently the  only  reason  for  denying  the  peti- 
tion of  the  plaintiffs  in  errw  for  permission 
to  enforce  their  securities  was  the  theors' 
that  the  court  had  Jurlsdlctimi  In  the  supple- 
numtary  proceeding  to  adjudicate  the  entire 
matter.  We  endeavored  to  show  in  the  for- 
ma: opinion  that  such  theory  is  erroneous. 
Tbe  receiver  having  been  appointed,  and 
having  taken  possession  of  the  property,  it 
was  proper  for  those  claiming  an  interest 
therein  or  lien  thereon,  desiring  to  establish 
oc  enforce  the  same,  to  request  tbe  permis- 
sion of  the  court  We  are  still  unable  to  per- 
ceive any  reasonable  objection  to  the  4^ant- 
ing  of  such  permission.  Had  it  been  granted, 
mudi  expense  would  have  been  saved,  and  in 
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All  Tfasonable  probability  tlie  wliole  matter 
would  be  mach  nearer  final  settlemeait  We 
are  of  the  opinion  tbat  leave  wonld  have 
been  granted,  had  the  court  uot  Inadvertently 
adopted  the  erroneous  theory  that  all  the  dis- 
putes as  to  the  llena  could  be  adjusted  in  the 
supplementary  proceeding. 

It  Is  stated  graierally  that  the  statutory 
proceedings  In  aid  of  execution  are  Intended 
to  accomplish  the  same  purpose  as  a  cred- 
itors' bill,  and  that  the  receiver  in  supple- 
mentary proceedings  has  usually  the  same 
powers  as  a  receiver  appointed  In  an  action 
brought  by  a  creditors'  bill  under  the  chan- 
cex'y  practice  as  it  formerly  existed,  and  yet 
there  is  a  radical  difference  In  practical 
operation  between  the  two  proceedings.  The 
supplementary  proceeding  Is  summary,  and 
where  the  debtor's  property  Is  alleged  to  hare 
been  fraudulently  conveyed,  or  It  is  subject 
to  the  claims  or  Hens  of  third  persons,  there 
Is  a  latik  of  necessary  parties  to  penult  of  a 
ptopcT  adjustment  of  the  Interests  of  all  the 
parties  and  the  rendition  of  a  decree  that 
will  be  effectual  from  a  Jurisdictional  stand- 
point Smith  <m  Eq.  Rem.  of  Creditors,  S 
201 ;  Lewis  t.  Otaomberlaln  (Cal.)  41  Pac.  413. 
This  radical  distinction  Is  well  Illustrated 
by  the  auth<»ntle8. 

In  the  case  of  Wright  t.  Nostrand,  94  N. 
T.  31,  a  receiver  who  had  been  appointed 
under  proceediugB  supplementary  to  ececn- 
tlon  brought  suit  to  set  aside  certain  alleged 
fraudulent  conveyances.  The  court  said:  "In 
the  consideration  of  this  case  it  lOionld  be 
borne  in  mind  that  the  plalntlCt  Is  not  here 
asserting  any  title  to  or  interest  In  either 
the  real  or  personal  properly  of  the  Judg- 
ment debtor  1^  virtue  of  his  appointment  as 
ft  receiver,  but  Is  simply  seeking  to  remove 
a  cloud  upon  the  debtor's  titie  to  the  property 
in  question  so  as  to  subject  it  to  sale  on  exe- 
cution. Such  an  action  he  is  authorized  to 
bring  and  maintain.  Porter  v.  Williams,  0 
N.  Y.  142  tB9  Am.  Dec.  519].  AcHons  for  a 
similar  purpose  could  as  well  have  been 
brought  and  maintained  by  the  plaintiffs  In 
the  several  Judgments  in  their  individual 
names  as  through  the  Intervention  of  a  re- 
ceiver, and  the  effect  of  Judgments  obtained 
by  them  in  such  actions  would  have  been  the 
same  as  that  attempted  to  be  reached  by  a 
Judgment  in  this  action.  It  was  competent 
for  the  receiver  to  have  Instituted  either  one 
of  two  actions  in  this  case:  He  could  have 
brought  his  action  to  set  aside  and  annul  the 
alleged  fraudulent  conveyances,  and  demand- 
ed as  his  relief  that  the  property  so  fraudu- 
lently conveyed  should  be  reconveyed  to  Mm 
by  the  alleged  fraudulent  grantees;  or  he 
could  bring  the  action  which  he  has  as  the 
simple  representative  of  the  judgment  cred- 
itors. In  the  former  case  he  would  have 
been  obliged.  In  order  to  maintain  his  action, 
to  show  such  proceedings  relating  to  his  ap- 
pointment as  a  receiver  as  would  have  vested 
In  him  the  title  of  the  Judgment  debt<»^s 
real  estate.   The  receiver  is  here  seeking  to 


enforce  the  collection  of  a  debt  due  and  ow- 
ing to  the  creditors  whom  he  represents,  and 
upon  recovering  Judgment  herein  he  becomes 
entitled  to  sell  upon  execution  such  property 
of  the  debtor  as  Is  thus  subject  to  the  Hens 
of  the  Judgment  which  he  represents." 

Faber  v.  ^lats,  86  Wis.  370,  67  N.  W.  39, 
was  an  action  In  the  nature  of  a  credftOTs' 
suit  to  set  aside  as  fraudulent  certain  con- 
veyances, and  the  point  was  made  that  the 
court  was  without  Jurisdiction  while  supple- 
mental proceedings  In  aid  of  execution  were 
pending  in  that  court.  The  court  said:  "The 
proceeding  supplementary  to  execntttm  com- 
menced on  the  Judgmrat,  If  still  pending  and 
properly  pleaded,  would  not  be  a  bar  to  tliis 
action.  The  dhject  of  the  action  is  to  reach 
prc^erty  fraudulently  assigned  and  conveyed 
to  a  third  par^,  and  his  rights  could  not  be 
adjudged  in  rei^>ect  to  It  save  to  a  plenary 
action  brought  by  a  recover  in  the  supple- 
mentary proceeding.  The  plaintiff  had  his 
election  either  to  obtain  the  appointment  of 
a  receiver  in  whose  name  the  action  might 
be  brought,  or  to  proceed  in  his  own  name." 

In  Wisconsin  the  statute  provides  express- 
ly that,  if  It  appear  that  any  person  alleged 
to  have  property  of  the  Judgment  debtor  or 
to  be  indebted  to  him  claims  an  Into^st  In 
the  property  adwse  to  him,  or  denies  the 
debt,  such  Interest  or  debt  shall  be  recover- 
able In  an  action  against  such  person  by  the 
receiver.  But  that  Is  a  mere  statutory  dec- 
laration of  the  general  principle,  as  we  un- 
derstand It;  and  which  was  discussed  by  this 
court  In  the  case  of  Schloredt  v.  Boyden,  9 
Wyo.  392,  04  Pac.  225.  And  that  this  Is  so  Is 
manifest  from  the  expressions  found  in  vari- 
ous opinions  of  the  Supreme  Court  of  Wis- 
consin. In  Holton  v.  Burton,  78  Wis.  321, 
47  N.  W.  624,  the  court  said:  "In  the  case  at 
bar  the  only  property  in  which  the  Judgment 
creditor  claimed  that  hie  debtor  had  an  In- 
terest was  shown  to  have  been  claimed  by 
other  persons,  and  could  only  be  made  ap- 
plicable to  the  payment  of  his  judgment  aft- 
er, In  an  action  by  the  receiver,  it  had  been 
adjudged  that  such  property  should  be  sub- 
jected to  the  payment  of  his  judgment.  In 
such  cases  it  would  seem  not  only  unneces- 
sary tbat  the  court  commissioner  should  ad- 
judge that  such  property  so  claimed  by  a 
third  party  was  subject  to  the  payment  of 
the  plalntlfTs  Judgment,  but  It  would  be  Im- 
proper to  do  so,  as  the  Judgment  could  not 
bind  such  third  party,  and  might  prejudice 
his  defense  In  an  action  by  the  receiver," 
In  Blabon  v.  Gilchrist,  67  Wis.  38,  29  X.  W. 
220,  the  court  said:  "The  provisions  of  sec- 
tion 3035.  Rev.  St.  1878,  which  authorizes  the 
court  or  judge  to  order  any  property  of  the 
judgment  debtor  in  the  hands  of  himself  or 
any  other  person  to  be  applied  towards  the 
satisfaction  of  the  judgment,  does  uot  con- 
flict with  such  intent,  as  it  Is  clear  from  read- 
ing the  whole  section  that  such  power  can 
only  be  exercised  in  these  proceedings  when 
there  is  no  dispute  about  the  ownership  of 
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the  pvQp&rty,  or  as  to  the  amount  of  the  debt 
due  -to  the  Judgmeat  debtor  bjr  such  third 
perun.  The  proceeding,  bo  far  as  it  is  an 
adversary  ivoceedini^  is  solely  against  the 
Judgment  debtor,  and  no  luae  can  be  tried 
by  the  commissioner  between  a  tblrd  person 
and  the  plalntUfs  In  the  Jodgment  as  to  tbe 
tact  whether  such  third  person  has  pn^erty 
in  his  hands  belongtog  to  the  defendant 
*  *  *  It  there  was  in  fact  any  money  ia 
his  hands  belonging  to  his  wife,  tlie  proper 
proceeding  would  bare  been  to  have  asked 
the  commiBSloner  to  appoint  a  receiver  in  the 
case,  and  to  have  directed  such  receiver  to 
commence  an  action  against  the  husband  to 
recover  tbe  money  in  his  hands  for  the  ben- 
efit of  the  plaintifls,  or  ttie  plaintiffs  might 
have  ganilshed  tiie  husband,  or  made  him  a 
defendant  In  a  creditors'  MIL"  See,  also, 
Bank  v.  Upmann,  12  Wis.  409. 

The  question  has  received  consideration  by 
tbe  court  of  Iowa.  In  a  case  in  that  state  a 
proceeding  bad  been  commenced  supplemen- 
tary to  execution.  The  court  ordered  that  a 
third  party  pay  into  court  a  certain  sum 
found  to  belong  to  the  Judgment  debtor,  and 
ordered  that  it  be  applied  In  satisfaction  of 
tbe  plaintiff's  Judgment  The  court  said: 
*'lt  is  evidmt  from  the  discussion  that  there 
Is  a  roisapprebendon  as  to  the  purpose  of 
this  Und  of  proceeding,  and  the  i^tect  of 
such  orders,  evedally  as  to  third  persons. 
We  think  it  advisable  to  make  this  f  ivtber 
announcement  in  the  case,  to  prevent  such 
misapprebenslm.  The  purpose  of  sucb  a 
proceeding  is  to  discover  the  property  of  the 
Judgment  debtn.  Tbe  statute  authorizing  it 
does  not  provide  any  means  additional  to  tbe 
usual  proviidons  of  the  law  for  applying  prop- 
erty, -when  discovered,  aOiex  than  the  order 
to  turn  it  over.  Whoi  It  is  discovered,  the 
Judgment  creditor's  remedy  la  ample  by  the 
ordinary  processes.  Mrs.  Fuller,  not  being  a 
party,  is  not  concluded  by  the  order  on  her 
to  pay  the  money.  Such  an  order  Is  for  the 
protection  of  tbe  third  person  to  turning  over 
property  or  paying  over  money,  and  not  to 
compel  such  turning  over  or  payment.  If 
Hrs.  Fuller  elected  to  pay  the  money  as  or^ 
dered,  she  would  be  fully  protected  In  doing 
so  by  the  order;  but  If  she  paid  It  without 
such  an  order  or  the  consent  of  her  creditor, 
she  would  not.  *  •  •  The  third  person, 
not  being  a  party  to  the  proceeding,  and  not 
bound  by  the  order  to  deliver  or  pay,  does  not 
disobey  it  by  falling  to  do  ao."  Estey  & 
Camp  V.  Fuller  Implement  Co.,  82  Iowa,  678, 
46'  N.  W.  1098,  47  N.  W.  1025. 

Id  Osborne  v.  Reardon,  79  Iowa,  175,  44 
N.  W.  346,  a  Judgment  creditor,  by  proceed- 
ings In  aid  of  execution,  caused  the  judgment 
debtor  and  bis  wife  to  be  required  to  appear 
and  answer  touching  certain  personal  prop- 
erty which  It  was  alleged  the  debtor  had 
transferred  to  his  wife  fraudulently.  The 
matter  was  referred  to  a  referee,  the  parties 
were  examined,  as  well  as  a  large  number  of 
witnesses,  and  the  referee  reported  that  the 
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Judgment  debtor  was  the  owner  of  the  prop- 
erty. Exceptions  to  tbe  report  were  ovei-- 
ruled,  a  receiver  of  the  property  was  ap- 
pointed, and  the  debtor  was  ordered  to  turn 
over  tbe  property  to  the  receiver,  to  be  sold 
in  satisfaction  of  the  Judgment.  The  debtor 
appealed.  The  Supreme  Court  held  that  so 
far  as  the  rights  of  the  Judgment  debtor  were 
concerned  there  was  no  error,  but  the  court 
said:  "We  do  not  discover  any  ground  upon 
which  this  cause  can  be  reversed,  and,  at 
tbe  same  time,  we  must  say  that  the  whole 
proceeding  appears  to  us  to  be  of  very  little 
consequence  as  an  aid  to  plaintiff  to  the  col- 
lection of  bis  Judgment  It  is  true  he  has  an 
adjudication  against  the  defendant,  which 
estops  him  from  claiming  that  the  property 
ought  not  to  be  applied  to  the  payment  of 
the  Judgment.  But  he  bas  no  adjudication 
against  tbe  wife  as  a  claimant  of  tbe  prop- 
erty. He  could  Just  as  well  have  ordered 
tbe  sheriff  to  levy  upon  the  property  before 
this  order  as  afterwards.  He  could  have 
indemnified  tbe  ofilcn,  if  necessary,  and  com- 
pelled the  wife  to  assnt  her  rights  by  re- 
plevin or  otherwise.  She  has  bad  no  day  in 
court,  and  her  rights  are  to  no  manner  af- 
-  fected  by  the  order.  We  have  tliought  it  our 
duty  to  say  this  much,  because  counsel  for 
appellee  appeared  to  be  of  opinion  that  the 
order  appropriates  the  property."  See,  also, 
Reardon  v.  Henry,  82  Iowa,  1S4.  47  N.  W. 
1022. 

In  Stephens  v.  Mcriden  Britannia  Co.,  KX> 
N.  T.  178,  S4  N.  B.  781,  78  Am.  St  Rep.  678, 
it  appears  that  a  publishing  company  had 
given  to  the  defendant  a  bill  of  sale  of  cer^ 
tain  personal  property  as  security  for  an  In- 
debtedness, which  instrument  was  In  legal 
effect  a  chattel  mortgage.  Subsequently  tbe 
mortgagee  took  possession  of  the  property 
and  sold  it  tor  its  fair  value.  Another  cred- 
itor, having  recovered  judgment  against  the 
mortgagor,  obtained  the  appointment  of  a  re- 
celver  of  the  property  of  tbe  Judgment  debtor 
In  a  iwoceedtog  supplementary  to  execution, 
and  tbe  receive  commenced  an  action 
against  the  said  mortgagee,  and  the  perscms 
to  whom  tbe  mortgaged  property  had  been 
sold,  to  recover  damages  for  its  conversion. 
Among  other  thtags,  the  court  said:  "When 
th^  receiver  was  appointed,  tbe  property  of 
the  Judgment  debtor  became  vested  in  him. 
He  was  then  in  a  position  to  bring  any  action 
relating  to  that  property  which  the  Judg- 
ment debtor  or  the  Judgment  creditor  could 
have  brought,  and  none  other.  The  Judg- 
ment debtor,  for  instance,  could  have  brought 
an  action  against  any  one  who  had  taken  its 
property  without  Its  consent,  while  the  Judg- 
ment creditor  could  have  brougbt  an  action 
in  equity  for  talcing  the  property  of  the 
Judgment  debtor  even  with  its  consent,  pro- 
vided such  taking  was  fraudulent  nfl  to  cred- 
itors. The  receiver,  having  the  title  of  the 
Judgment  debtor,  can  maintain  any  action, 
supported  by  that  title,  which  the  Judgment 
could  have  brought  Representing  the  Jndg- 
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ment  creditor,  he  can  also  maintain  any  ac- 
tion In  equity  to  set  aside  a  fraudulent  trans- 
fer, whlcb  the  Judgment  creditor  could  have 
brought  As  he  represents  no  one  except  the 
Judgment  debtor  and  the  Judgment  creditor, 
he  can  bring  no  action  except  such  as  tbe 
one  or  the  other  could  have  brought.  •  •  • 
A  receiver  in  supplementary  proceedings  r^ 
resents  simply  the  creditor  who  brought 
about  his  appointment,  and  such  as  caused 
the  receivership  to  be  extended  to  their 
claims,  each  of  whom  Is  entitled  to  payment 
In  full  In  the  order  of  diligence  In  instituting 
proceedings." 

In  California,  under  a  proceeding  supple- 
mentary to  execution,  the  wife  of  the  Judg- 
ment debtor  was  examined  touching  certain 
real  estate  claimed  by  the  Judgment  cred- 
itor to  be  the  property  of  the  Judgment  debt- 
or. On  the  same  day  that  tbe  affidavit  was 
filed  instltating  supplementary  proceedings, 
the  wife  conveyed  the  property  to  anothOT. 
Upon  hearing,  it  was  found  and  adjudged 
that  the  real  estate  was  the  property  of  tbe 
Judgment  debtor,  and  that  neither  his  wife 
nor  her  grantee  had  any  Interest  therein,  and 
ordered  that  execution  be  Issued  and  the 
property  be  subjected  to  the  satisfaction  of 
the  Judgment,  and  further  ordered  that  a  re- 
ceiver be  appointed  to  take  possession.  The 
Supreme  Court  said  that  the  district  Jnd^ 
exceeded  his  Jurisdiction  and  the  Jurisdiction 
of  his  court;  that  his  only  power  was  to  malce 
an  order  authorising  the  Jndgmrat  creditor 
to  Institute  an  action  in  the  proper  court 
against  the  parties  claiming  the  property  for 
its  recovery'  and  the  subjection  of  tbe  same 
to  the  satisfaction  of  the  debt,  and  forbid- 
ding a  transfer  of  the  property  until  such 
action  could  be  commenced  and  prosecuted 
to  Judgment  McDowell  t.  Bell,  25  Fac.  128. 
And  Id  the  case  of  Lewis  v.  Chamberlain,  41 
Pac.  413,  It  was  held  In  the  same  state  that 
no  order  could  be  l^lly  made  in  ^pple- 
mentary  proceedings  requiring  third  persons 
claiming  tiie  property  to  surrender  It,  except 
vpon  their  admission  that  it  was  the  proper- 
ty of  tbe  Judgment  debtor.  And  the  court 
said:  "To  make  such  order  In  relation  to 
property  which  they  claimed  to  own  in  their 
own  Tights,  If  it  could  have  any  effect  or 
operation,  would  be  to.  deprive  them  of  their 
property  upon  a  summary  proceeding  and 
without  due  process  of  law.  If  the  plalntlfC 
claims  or  believes  their  titie  under  tbe  con- 
v^ances  mentioned  in  bis  affidavit  to  be  in- 
valid, an  Issue  as  to  such  ownership  and  title 
should  be  properly  made  and  tried  In  an  ap- 
propriate action,  in  which  the  verdict  of  a 
Jury  OT  the  findings  of  a  court  may  be  regu- 
larly had  and  determining  this  question,  and 
which  Judgment  could  be  regularly  entered 
by  which  the  parties  would  be  conclusively 
bound."  It  would  seem  tliat  In  California, 
instead  of  providing  for  the  appointment  of 
a  receiver  in  supplementary  proceedings,  the 
atatate  empow^  the  court  to  authorize  the 


Judgment  creditor  to  bring  suit  against  the 
third  persons  claiming  the  property. 

An  Interesting  case  in  Idaho  seems  to  l>e 
quite  In  point.  A  Judgment  was  obtained 
against  the  Coeur  D'Alene  Railway  &  Navi- 
gation Company  upon  a  claim  for  construc- 
tion work  upon  the  railroad  of  the  debttn:. 
An  execution  was  Issued,  and  returned  "no 
property  found."  Thereafter  the  Judgment 
creditor  filed,  In  the  district  court  where  tbe 
Judgment  was  obtained,  a  petition  aettinir 
forth  that  the  Northern  Pacific  Railroad 
Ctmipany  and  tbe  Northern  Pacific  Railway 
Company  have  or  claim  to  have  some  in- 
terest in  and  to  the  railroad  upon  which  the 
construction  wot^  had  been  done.  The  peti- 
tion prayed  that  any  and  all  claims  or  pre- 
tended claims  of  said  companies  be  adjudged 
subsequent  and  Inferior  to  the  Judgment  of 
the  petitioner:  that  a  receiver  be  appointed 
to  take  possession  and  control  of  all  tbe  prop- 
erty, and  to  proceed  with  due  diligence  to 
sell  the  same  and  apply  the  proceeds  of  the 
sale  towards  payment  of  petitioner's  Judg- 
ment; and,  for  that  purpose,  that  the  receiv- 
er be  directed  to  manage,  operate,  and  con- 
trol the  steamboats,  railroads,  and  other 
property  that  had  been  described  In  the  pe- 
tition, etc.  The  raUroad  companies  named 
filed  an  answer  denying  many  of  the  ell^a- 
tious  of  the  petition,  and  alleging  facts  show- 
ing that  tbe  Northern  Pacific  Railway  Com- 
pany asserted  a  claim  to  the  property  ad- 
versely to  the  Judgment  debtw.  It  appears 
tliat  tbe  petition  and  proceedings  thereunder 
were  had  under  atatntory  provisions  prorld- 
Ing  for  supplementary  proceedings  in  aid  of 
execution,  end,  on  hearing  before  the  dtetrlct 
Judge  Bitting  at  chambers,  It  was  ordered 
that,  notwithstanding  said  adverse  claim,  tbe 
property  was  subject  to  the  debt  of  the  Judg- 
ment creditor,  and  a  receiver  was  ai^Inted 
to  take  charge  of  thaprop^ty  and  to  sell  the 
same,  or  so  mnch  thereof  as  necessary,  to 
satisfy  the  Judgment.  In  that  state  it  seems 
that  a  receiver  may  be  appointed  in  siqvle- 
mentaiy  proceedings,  but  the  proceedings 
necessary  to  be  bad  in  such  cases  are  not  pre- 
scribed. There  18  a  statute  In  that  state, 
also,  providing  that  In  such  proceedlnga  the 
Judgment  creditor  may  be  authorized  to  In- 
stitute an  action  for  tbe  recovery  of  an  in- 
terest In  ^n^eety  claimed  by  a  third  party. 
On  appeal  from  the  order  made  by  the  dla- 
trict  Judge,  the  court  held  that  the  same  was 
void  in  so  far  as  it  affected  the  adverse  claim 
and  sought  to  subject  it  to  the  Judgment  of 
the  petitioner,  and  that  the  appolntmoit  of  a 
receiver  was  erroneous  and  unnecessary,  for 
the  reason  that  the  provision  authorizing  an 
order  that  tbe  Judgment  creditor  bring  an  ac- 
tion against  the  claimant  afforded  the  cred- 
itor adequate  protection.  On  rehearing,  the 
subject  was  discussed  more  thoroughly,  and 
it  was  held  that  although  the  Judge  might  ap- 
point a  receive,  or,  upon  certeln  fticta  be- 
ing shown,  might  authorize  the  Judgment 
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creditor  to  institute  an  action,  and  migbt  for-  | 
bid  the  trausfer  or  other,  disposition  of  the  i 
property  involved,  he  could  not,  in  the  pro-  \ 
ceeding  Itself,  determine  the  priority  of  liens 
of  conflicting  claims.   The  court  said:  "He 
cannot  proceed  and  determine  the  confllctinfi^ 
claims,  as  was  done  In  this  proceeding.  A 
proper  suit  must  be  brought  for  that  pur- 
pose."   SpauldiuK  V.  Coeur  D'AIene  Ry.  & 
Nav.  Co.,  69  Pac.  426.    See,  also,  Linden- 
thai  T.  Burke  (Idaho)  21  Pac.  419. 

In  the  case  of  Breln  v.  Light  (decided  in 
the  city  court  of  New  York  in  1901)  72  N.  T. 
Supp.  655,  it  was  held  that  where  a  receiver 
claims  property  as  belonging  to  the  judg- 
ment debtor  in  supplementary  proceedings, 
but  In  possession  of  a  person  not  a  party 
thereto,  he  can  recover  it  only  in  an  action 
therefor.  After  referring  to  the  section  of 
the  statute  controlling  the  matter,  the  court 
said:  "The  obvious  purpose  of  the  serlea  of 
proceedings  is  to  give  the  creditor  an  imme- 
diate and  summary  remedy  against  the  debt- 
or's property,  but  not  to  permit  the  rights  of 
third  persons  to  be  brought  in  litigation  ex- 
cept in  a  regular  way  by  suit.  If  Eisenhud 
made  no  claim  to  the  property  in  question, 
then  an  order  for  the  delivery  of  the  prt^erty 
by  the  defendant  to  the  plalntlfF  would  have 
been  a  matter  of  course;  but  If  Eisenhud 
claimed  the  property,  the  only  way  the  mat- 
ter could  be  settled  would  have  been  by  the 
receiver's  bringing  action  against  him."  See, 
also,  Monroe  v.  Keld.  46  Neb.  316,  04  N.  W. 
983;  Ludes  v.  Hood,  29  Kan.  49;  Armstrong 
•  V.  McLean,  153  N.  Y.  490,  47  N.  B.  912; 
Ward  V,  Petrie.  157  N.  Y.  301.  51  N.  B.  1002, 
G8  Am.  St.  Rep.  790. 

From  this  review  of  the  authorities  it  must 
be  evident  that  It  is  neither  customary  nor 
proper  for  the  Judge  or  the  court,  under  the 
appointment  of  a  receiver  In  supplementary 
proceedings,  to  enter  upon  a  heating  and  de- 
termination therein  of  the  rights  of  third 
parties  who  claim  title  to  the  property  ad- 
versely to  the  Judgment  debtor,  or  claim  an 
interest  in  or  lien  upon  it  If  disputed,  for  the 
obvious  reason  that  such  third  persons  are 
not  in  any  true  sense  parties  to  the  proceed- 
ing, and  such  hearing  and  determination  la 
beyond  the  scope  of  the  supplementary  pro- 
ceeding. Although  the  cases  referred  to  have 
geperally  Involved  property  to  which  an  ad- 
verse title  was  dlaimed,  the  same  principle 
must  apply  where  the  third  party  whose 
right  Is  disputed  Is  mortgagee  or  claims  a 
Judgment  or  other  lien  upon  the  property. 
Our  statute  does  not  expressly  provide  that 
the  Judgment  creditor  or  the  receiver  may 
bring  a  suit  or  Institute  an  appropriate  ac- 
tion against  the  proper  parties  to  determine 
adverse  claims;  hut  that  authority  neces- 
sarily follows.  Ordinarily  a  proceeding  of 
this  character  Is  Intended  to  reach  property 
that  cannot  be  taken  upon  execution.  As 
was  said  by  the  Supreme  Court  of  Wisconsin: 
"In  respect  of  visible,  corporeal,  and  tangible 
proper^ -liable  to  levy,  If  It  has  been  con* 


cealed,  fraudulently  conveyed,  or  otherwise 
placed  beyond' actual  seizure,  then  the  execu- 
tion must  be  returned  in  whole  or  in  part, 
and  proceedings  Instituted-  under  the  pro- 
ceeding in  aid  of  executions  to  compel  a  dis- 
covery. When  the  property  Is  known,  and  Is 
tangible  and  liable  to  a  levy  on  execution,, 
there  is  no  necessity  of  even  a  bUl  of  dis- 
covery or  supplenieatary  proceedings,  because 
the  ordinary  proceeilUig  at  law  offers  an  am- 
ple remedy,  unless  it  be  real  estate  which 
has  been  fraudulently  conveyed  or  incumber- 
ed so  as  to  cast  a  cloud  upon  the  title,  and 
in  such  a  case,  under  another  Jurisdiction  of 
the  court  of  equity,  a  bill  will  be  entertained 
to  remove  such  cloud,  but  only  after  the  ex- 
ecution has  been  returned."  Smith  r.  Weeks, 
60  Wis.  94,  18  N.  W.  778. 

The  receiver  appointed  In  a  supplementary 
proceeding  Is  generally,  and  indeed  uniform- 
ly, held  to  be  the  representative  of  the  cred- 
itor only  in  whose  behalf  he  was  appointed. 
High  on  Rec.  §S  454-456.  And  Mr.  High 
says  that  when  the  debtor  is  in  possession  of 
property  belonging  to  or  claimed  by  a  third 
person  under  a  title  apparently  valid,  and 
which  is  held  by  the  debtor  as  his  agent.  It 
Is  improper  by  order  of  court  to  direct  the 
delivery  of  such  property  to  the  receiver, 
since  the  courts  will  not  thus  summarily 
dispose  of  or  determine  the  title  to  property 
claimed  by  third  parties,  but  will  leave  the 
parties  to  the  appropriate  mode  of  recover- 
ing the  property  in  an  action  by  the  receiver 
against  the  person  claiming  the  title;  and 
that,  when  the  court  Is  fully  authorized  to 
appolut  a  receiver  of  the  debtor's  estate, 
who  might  bring  an  action  to  test  the  title 
to  property  in  the  hands  of  a  third  person 
claiming  title  from  the  debtor,  it  is  Improper 
to  determine  such  disputed  question  of  title 
upon  a  summary  application,  the  remedy  by 
the  appointment  of  a  receiver  being  the  ap- 
propriate course  to  pursue.  Section  457. 
See,  also,  section  459.  In  Smith  on  Receiv- 
ers, that  author  says:  "It  18  to  be  observed, 
however,  that  in  this  class  of  proceedings  the 
receiver  occupies  the  position  of  a  trustee 
for  the  creditor  in  whose  behalf  he  Is  ap- 
pointed, and  not  that  of  agent  or  representa- 
tive of  the  debtor.  He  succeeds  to  the  rights 
of  such  creditor,  and  by  reason  of  his  trust 
relationship  is  entitled  to  enforce  those  rights 
to  the  extent  necessary  to  satisfy  the  cred- 
itor's claims,  the  measure  of  his  power  being 
fixeil  by  that  of  the  creditor  he  represents." 
And  again:  "The  receiver  may  institute  ac- 
tions to  set  aside  fraudulent  transfers  of  the 
debtor,  in  behalf  of  the  creditors,  and  apply 
the  proceeds  derived  therefrom."  Section 
155.  And  it  has  been  held  that  a  receiver  in 
supplementary  proceedings  takes  only  an 
equitable  right  of  redemption  In  chattels 
mortgaged  by  the  Judgment  debtor  and  redu- 
ced to  possession  by  the  mortgagee  before 
proceedings  begun,  and  cannot  maintain  re- 
plevin against  the  mortgagee.  Campbell  v 
Fish,  8  Daly,  1G4.   And  Mr.  Smith,  in  hia 
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work  on  Receivership,  eays  that:  "Aa  a  gen- 
eral rule  in  this  class  of  receiverBblps,  It  may 
be  stated  that  he  [the  receiver]  takes  the 
property  and  effects  of  the  Judgment  debtor - 
as  he  finds  It,  subject  to  all  rights  tber^n 
and  incumbrances  thereon  In  favor  of  tblrd 
parties,  and  his  rights  and  powers  are  meas- 
ured and  determined  by  the  rights  and  pow- 
ers of  the  judgment  debtor  had  no  receiver 
been  appointed,  subject,  however,  to  the  ex- 
ception that  a  receiver  may  avoid  the  frauds 
of  the  debtor  which  the  latter  could  not  do, 
but  in  doing  so  the  receiver  is  the  rep- 
resentative of  the  creditor  and  not  the  debt- 
or." Section  154.  And  in  the  same  section 
it  Is  said  that  the  filing  of  a  creditors'  bill 
and  the  service  of  process  creates  an  equi- 
table lien  upon  the  ^ects  of  a  Judgment 
debtor,  and  is  in  effect  an  equitable  levy. 
And  that  is,  no  doubt,  the  effect  of  the  pro- 
ceeding in  the  case  at  bar  culminating  in  the 
appointment  of  the  receiver.  Therein  the 
Judgment  creditor  Stowers  acquired  a  lien 
upon  the  equitable  assets  of  the  debtor. 
Smith  on  Eq.  Rem.  of  Creditors,  {  255.  And 
he  became  vested  with  power  to  proceed  to 
enforce  that  Uen,  and  to  take  all  necessary 
steps  provided  by  the  law  to  that  end.  It  la 
not  Incumbent  on  us  to  suggest  the  remedies 
open  to  him;  but  perhaps,  if  the  facta  au- 
thorized it,  as  representative  of  the  Judgment 
creditor,  be  could  have  brought  an  action  in 
the  nature  of  a  creditors'  bill,  wherein  all 
those  interested  in  the  property  could  have 
been  made  parties.  We  find,  however,  no 
authority  in  the  statute  or  in  the  character 
or  object  of  this  proceeding  requiring  such 
third  persons  to  submit  their  claims  for  ad- 
judication In  the  supplementary  proceeding. 
In  any  action  brought  by  such  lienors,  the 
receiver  could  no  doubt  interpose  any  de- 
fense which  would  have  been  open  to  the 
Judgment  debtor,  as  well  as  certain  de- 
fenses, such  as  that  of  the  fraud  of  the  debt- 
or, which  the  latter  would  not  have  been 
permitted  to  interpose.  In  case  the  Interest- 
of  the  Judgment  debtors  in  the  land  can  be 
ascertained  as  between  them  and  the  mort- 
gagees without  controversy,  then,  under  sec- 
tion 3954,  Rev,  SL  1899,  it  would  be  compe- 
tent in  this  proceeding  for  the  receiver  to  he 
ordered  to  sell  such  real  estate,  or  the  in- 
terest of  the  debtor  therein.  But  It  appear- 
ed by  the  receiver's  objections  that  the  right 
of  the  mortgagees  of  the  land  under  their 
decree  of  foreclosure  was  questioned  as 
against  the  judgment  creditor  Stow  i-s.  If 
the  mortgages  or  other  liens  are  claimed  to 
be  invalid  or  fraudulent,  or  for  any  reason 
to  be  void  or  Inoperative  as  against  the 
Stowers  judgment,  the  receiver  may  institute 
all  appropriate  actions  to  set  them  aside. 
But  that  result  Is  Incapable  of  accomplish- 
ment In  the  supplementary  proceeding  for 
lack  of  jurisdiction.  Whether  the  receiver 
could  in  an  independent  action  prevent  sum- 


mary foreclosure  of  the  mortgagee,  or  the 
enforcement  of  the  same,  Is  not  a  question 
now  before  us.  In  the  present  situation  of 
the  case,  the  receiver  is  merely  in  posses- 
sion under  bis  appointment;  and  he  seeks, 
for  no  other  reason  than  that,  to  prevent  the 
mortgagees  and  other  Judgment  creditors 
from  proceeding  to  enforce  their  liens  upon 
property  in  his  possession.  That  is  not,  in 
our  opinion,  a  sufficient  reason.  Mulcahey  v. 
Strauss,  151  III.  70,  37  N.  B.  702.  Upon  a 
careful  re-examinatlon  of  the  question,  we 
think  the  conclusion  announced  in  the  former 
opinion  in  this  respect  to  be  the  cwrect  one, 
and  that  the  petltton  for  rehearing  should 
not  be  granted. 

But  the  plaintiffs  in  error  take  exception 
to  some  expressions  toward  the  close  of  tbe 
former  opinion  concerning  the  allowance  out 
of  the  incumbered  property  of  expenses  gen- 
erally incurred  by  the  receiver,  and  a  re-  . 
hearing  Is  prayed  as  to  that  matter.  Those 
remarks,  we  now  think,  were  inadvertently 
embodied  In  the  opinion,  as  the  question  re- 
lating to  the  charges  and  expenses  of  the 
receiver,  and  the  property  against  which  the 
same  would  be  chargeable,  was  not,  and  is 
not  now,  before  the  court  The  proceedings 
in  error  complained  of  a  certain  order  not  in 
any  way  touching  tbe  allowance  of  the  re- 
ceiver's ezpenaes,  except  as  it  authorized  the 
sale  of  certain  cattle  to  raise  a  fnnd  to  pay 
expenses,  and  that  order  we  have  held  to 
be  error.  A  rehearing  on  the  question  sug- 
gested would  therefore  be  unnecessary,  and 
indeed  improper.  A  decision  thereon  conld 
only  be  advisory  upon  a  subject  yet  to  come 
before  the  trial  court,  and  the  outcome  of  the 
case  may  even  free  the  question  from  all  dis- 
pute. It  is  proper  to  say,  however,  In  view 
of  our  previous  statement;  that  we  shall  not 
fee!  bound  thereby  should  the  matter  ffcoper- 
ly  come  before  us,  and  it  may  be  that  our 
impression  then  stated  is  erroneous.  See 
Hotchkias  v.  Makeel,  87  111.  App.  623;  Howe 
V.  Jones,  66  Iowa,  156,  23  N.  W.  376. 

It  is  urged  as  to  the  sales  of  certain  per- 
sonal property  under  stipulation,  and  the 
disposal  of  the  proceeds  thereof,  and  the  set- 
tlement of  the  accounts  of  the  receiver  in 
such  matters,  and  in  the  cutting  and  putting 
up  of  hay,  that  this  court  shotzld  hear  the 
matters  yet  Involved  therein  and  make  tbe 
necessary  orders.   But  we  think  all  tliosi' 
questions  were  proi>erly  remanded  to  the  dis- 
trict court,  and  that  this  court  would  >e  as- 
suming original  Jurisdiction  If  it  should 
dertake  to  determine  them  In  the  first  ^ 
stance.   Moreover,  they  will  no  doubt  prc*- 
erly  come  up  in  connection  with  other  i>i- 
ceedlngs  of  the  receiver,  and  we  r^ard  it  3 
more  orderly  that  they  be  presented  to  t* 
district  court  A  rehearing  will  therefore  t 
denied. 

OORN,  a  J.,  concurs. 
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STATE  er  rel.  FIRST  NAT.  BANK  OP  LAR- 
AMIE V.  DISTRICT  COURT  OF  SEC- 
OND JUDICIAL  DISTRICT  OF  AL- 
BANY COUNTY  et  al. 

(Supreme  Court  of  WywiSng.   Dec.  SI,  1904.) 

FBOHIBIXION— OAUn  VOB  DISHI38AI<. 

1.  Where  tite  district  court  had  jurisdiction 
to  appoint  a  receiv^j  but  made  particular  or- 
ders in  the  cause  which  were  the  subject  of  a 
proceeding  In  error  and  an  application  for  writ 
of  prohibition  b;  the  plaintiff  in  error,  the  pro- 
hibition proceeding  will  be  dismissed  on  a  re- 
versal of  the  orders  complained  of  in  the  error 
proceeding. 

Prohibition  by  the  state,  on  relation  of  the 
Flrat  National  Bank  of  Laramie,  against  the 
district  court  of  tbe  Second  Judicial  District 
of  the  state  of  Wyoming  for  Albany  county 
and  others.  Dismissed. 

See  76  Pac.  880. 

N.  O.  Gortbell,  for  relator.  H.  Y.  S.  Groes- 
bedc,  for  reqwndents, 

POTTFJl,  J.  In  this  cause  a  demurrer 
was  sustained  to  the  petition  for  a  writ  of 
prohibition.  76  Pac  680.  The  relator  has 
filed  an  amendment  to  the  petition,  and  the 
respondents  have  filed  a  motion  to  strike  the 
amendment  from  the  files.  The  effect  of  the 
amendment  Is  that  in  argument  before  the 
district  court  on  the  application  of  the  re- 
lator and  others  for-  leave  to  enforce  certain 
securities  against  the  receiver,  and  in  sup- 
port of  objections  to  the  sale  by  the  receiv- 
er of  certain  cattle  on  which  the  relator 
claimed  a  lien  by  mortgage,  the  point  was 
orally  made  that  the  court  was  without  Juris- 
diction. It  Is  doubtful  if  the  facts  set  forth 
by  the  amendment  sufficiently  presented  the 
objection  to  jurisdiction  to  furnish  a  basis 
for  the  Issuance  of  an  order  prohibiting  fur- 
ther proceedings.  But  so  far  as  the  order 
of  the  district  court  is  concerned  that  di- 
rected the  sale  of  cattle  to  pay  the  receiver's 
expenses,  on  which  the  relator  claimed  a 
lien,  and  so  far  as  it  denied,  the  application 
of  relator  to  enforce  its  securities  upon  prop- 
erty in  the  receiver's  possession,  the  same 
iins  been  reversed  (76  Pac.  674),  and,  by  an 
opinion  this  day  delivered,  a  rehearing  there- 
in has  been  denied  (78  Pac.  1083).  The  pe- 
tition for  prohibition  prays  that  the  district 
court  and  the  respondents  be  restrained  from 
proceeding  further  In  the  receivership  pro- 
ceeding pending  In  this  cause,  and  that  up- 
on a  hearing  such  writ  be  made  absolute. 
An  alternative  writ  of  prohibition  was  Issued 
whereby  the  respondents  were  commanded 
to  refrain  from  any  further  proceedings  In 
the  receivership  until  the  further  order  of 
the  court,  and  that  they  show  cause  why 
they  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  the  receiv- 
ership, and  in  the  action  wherein  the  receiv- 
er was  appointed.  It  now  appears  that,  by 
the  final  action  of  this  court  in  the  proceed- 
ings .  in  error  that  complained  of  the  same 


orders  mentioned  and  complained  of  In  the 
petition  for  prohibition,  such  orders  have 
been  reversed,  and  the  cause  remanded  for 
further  proceedings  not  In  conflict  with  the 
opinion  of  this  court  It  Is  clear,  we  think, 
that  the  district  court  had  Jurisdiction  to 
appoint  the  receiver,  or,  at  least,  that  the 
relator  cannot  complain  thereof,  and  that  the 
court  should  not  be  prohibited  from  further 
proceeding  In  the  matter  of  the  receivership 
In  such  manner  as  the  law  permits.  We  are 
of  the  opinion,  therefore,  that  no  good  rea- 
son exists  for  continuing  the  prohibitive  writ, 
nor  for  the  further  continuance  of  this  cause. 

The  alternative  writ  will  be  dissolved,  and 
the  petition  for  prohibition  dismissed. 

CORN,  a  J.,  concurs. 


MARTIN  et  al.  v.  PLATTE  VALLEY  SHEEP 
CO. 

(Supreme  Court  of  Wyoming.    Dec.  31,  1904.) 
Petition  for  rehearing.  Denied. 
For  former  opinion,  see  76  Pac  571. 

PER  CURIAM.  Plalntlir  in  error  applies 
for  a  rehearing.  No  point  Is  presented  on 
the  application  that  was  not  carefully  consid- 
ered on  the  previous  hearing.  The  evidence. 
In  the  opinion  of  the  court,  Justified  the  In- 
junction as  modified  by  our  order.  No  costs 
for  briefs  were  taxed  against  either  party, 
but  the  plaintiffs  In  error  were  allowed  their 
other  costs  in  this  court.  We  think  that  was 
not  unjust  to  the  plaintiffs  In  error,  in  view 
of  the  final  disposition  of  the  case  and  the 
reasons  therefor. 

Rehearing  denied. 


BATON  ft  GO.  V.  ROYAL  et  al.,  School 
Directors. 

(Supreme  Court  of  Washington.   Dec.  20, 1904.) 

SCHOOLS  AND  SCHOOI.  DISTBICIS— BOAKD  OT 
EDUCATIOIt—TEZT-BOOKa— ADOPTION 
— BOHOOL  DIBECTOBS. 

1.  Where  the  State  Board  of  Education,  in 
adopting  a  uniform  course  of  study  for  use  in 
the  schoola  of  the  state,  required  the  use  of 
complainant's  history  in  the  seventh  and  eightli 
years  of  the  schools,  and  it  was  the  duty  of 
school  directors  to  Hubstantlally  enforce  such 
course  of  study,  their  failure  to  require  the  use 
of  such  lilstory  at  all  in  tbe  seventh  year  of 
the  Bcbools  controlled  by  them  was  improper. 

2.  Where  a  board  of  school  directors  failed  to 
require  the  use  of  complainant's  history  at  an 
during  one  of  the  years  prescribed  therefor  by 
the  State  Board  of  Education,  complainant  was 
entitled  to  a  mandatory  injunction  compelling 
such  use. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  lAun,  Judge. 

Bill  by  Eaton  &  Co.  against  M.  O.  Royal 
and  others,  as  director*  of  School  District 
No.  1  of  Thurston  county.  From  a  Judgment 

T  i.  8m  Uudamus,  vol.  S3,  Cent  Dig.  |  1T3. 
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dismissing  the  bill,  botli  parties  appeal.  Re-  i 
To-Bed.  I 

Vance  &  Mitchell  and  BalHnger,  Ronald  &  ' 
BatUe^  for  plaintur.  M.  Q.  Royal,  O.  D.  King, 
and  Troy  &  Falknor.  for  defendants. 

PER  CURIAM.  The  plaintiff  corporation  i 
is  the  pabllBher  of  a  text-tx)ok  for  the  use  of  I 
schools,  designated  as  the  "New  Bra  History  ' 
of  the  United  States,"  and,  as  such  pnbmher, 
it  entered  into  a  contract  with  the  State 
Board  of  Edncatfon  wherein  it  agreed  to  sup- 
ply said  publication  In  sufficient  quantities 
(or  the  use  of  the  public  schools  of  tbe  state 
for  the  term  of  five  years  frotn  and  after 
September  1,  1900.  This  action  was  Institut- 
ed by  the  plaintiff  to  obtain  an  injnnctioii 
commanding  and  compelling  the  defendant 
board  of  directors  to  cause  the  plaintiff's 
said  history  to  be  used  throughout  the  sev- 
enth and  eighth  grades  or  years  of  the  pub- 
lic schools  of  the  city  of  Olympla.  From  a 
Judgment  dismissing  the  action,  both  parties 
have  appealed. 

The  several  legal  questions  presented  here-  j 
In  by  both  appellimts  have  already  been  con-  ; 
sldered  and  detomlned  in  Westland  Pub-  i 
llshing  Co.  V.  Royal  et  al.  (Wash.)  78  Pac. 
109G.  Band.  McNally  ft  Co.  t.  Same  (Wash.) 
78  Pac.  1106.  and  Harr  Wagner  t.  Same 
(Wash.)  Infra,  and,  as  the  reasons  on  which 
the  court's  conclusions  were  based  are  fully 
set  forth  in  the  opinions  of  the  court  there- 
in (fuid  which  will  be  filed  herewith),  we 
Hhall  not  repeat  them  here,  but  content  our- 
selvM  by  endeavoi-lng  to  ascertain  whether 
the  Judgment  of  the  trial  court  is  supported 
by  the  eridence. 

The  course  of  study  prescribed  by  the  State 
Board  of  Education  required  the  plaintiff's 
history  to  be  used  in  the  seventh  and  eighth 
years  of  the  schools,  and,  as  we  hare  shown 
in  the  cases  above  cited,  It  ^"ns  the  absolute 
duty  of  the  defendant  directOTS  to  enforce, 
at  least  substantially,  sudi  course  of  study. 
But  It  appears  from  the  evidence,  and  the 
I'ourt  found,  that  the  plaintiff's  history  was 
not  used  at  all  In  the  seventh  year  of  said 
schools;  and,  such  being  the  case,  we  are  of 
the  opinion  that  the  learned  Judge  erred  in 
holding  that  the  plaintiff  was  not  damaged 
thereby,  and  was  therefore  entitled  to  no  re- 
lief in  this  action.  We  think  It  can  safely 
l>o  assumed  that  the  plaintiff  has  been  de- 
prived of  a  portion  of  the  benefit  which  it  la 
entitled  to  receive,  under  its  contract,  by  the 
failure  of  the  defendants  to  cause  its  text- 
book to  be  used  as  such  In  the  schools  un- 
der their  supervision  during  the  seventh  ye«r, 
or  any  portion  thereof,  of  such  schools.  The 
nonobservance  of  duty  on  the  part  of  these 
defendants,  which  was  shown  in  tlie  Rand- 
McNally  &  Co.  Case  (herewith  decided)  78 
Pac.  1103,  was  no  more  culpable  than  that  ap- 
[H  aring  In  this  case,  and  yet  the  trial  twirt 
In  that  case  ordered  the  issuance  of  a  manda- 
tory Injunction  agnfnst  the  defendants,  and 
this  court  sustained  the  Judgment 


For  the  error  above  indicated,  the  judg- 
ment herein  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  conrt  below  to 
issue  a  writ  of  mandate  commanding  the  de- 
fendants, as  the  board  of  directors  of  School 
District  No.  1  of  Thurston  county,  to  cause 
the  said  New  Era  History  of  the  United 
States  to  be  regularly  used  as  a  teit-book  in 
the  public  schools  of  Olympla  during  the  sev- 
enth fas  well  as  the  eighth)  year  of  said 
schools.  QAe  plaintiff  will  recover  costs 
herein. 


WAGNER  V.  ROTAL  et  al..  Sdiool  Directom 
(Supreme  Court  of  Waddngfeon.  Dec.  29, 1904.) 

SCHOOLS  AND  SCHOOL  DISTBICTS  —  BOARD  OT 
EDUCATION  —  SCHOOL  DIBKCTOBS  —  POWERS— 
SCIIOOLBOOKS-HSBLSCnOH— USB  —  CONTBACTS 
—  ENFOBCEMENT— BONDS— DIERITBES— APPEAL 
— NOTICX-^EBVICK  ON  SDBniBB. 

1.  Sureties  on  a  cost  bond  filed  hy  a  non- 
resident complainant  not  being  parties  to  the 
action,  service  of  the  notice  of  appeal  on  them 
is  not  necessary  to  perfect  the  appeal. 

2.  Where  a  contract  for  supplying  text-books 
for  the  public  schools  was  executed  on  behalf  of 
the  state  by  the  State  Board  of  Education, 
which  is  given  exclusive  Jurisdiction  thereof  by 
Code  Pub.  Instruction  (Laws  1897.  p.  395.  c. 
118)  S  105,  and  the  contract  was  faithtally  per- 
'  formed  by  the  publisher  without  objection  b.v 
the  state  or  the  board  of  education,  it  would  not 
be  held  invalid  at  the  instance  of  a  board  of 
a^ool  directors  not  parties  thereto, 

8.  Where  a  general  course  of  study  was  pre- 
pared and  put)Ii8hed  by  the  State  Board  of 
Education,  which  liad  exclusive  authority  so  to 
do,  and  sudi  course  was  treated  by  defendant 
sdiool  direetmrs  as  the  state  course  of  study, 
defaidanta  were  not  entitled,  in  a  suit  to  en- 
force the  same,  to  claim  that  the  board  of  edu- 
cation had  not  adopted  a  course  of  study. 

4.  Under  Code  Pub.  Instruction  (Laws  1807. 
p^  878,  e.  118)  {  40,  requiring  school  directMa  to 
enforce  the  course  of  stody  prescribed  by  the 
State  Board  of  Education,  sudi  directors  have 
*no  authority  to  adopt  a  course  of  study  in  con- 
flict with  that  80  prescribed. 

ri.  In  a  suit  to  restrain  a  tward  of  school  di- 
rectoi-s  from  failing  to  comply  with  a  contract 
for  the  purchase  of  schoolbooks,  entered  into  by 
the  Statp  Board  of  Education,  such  directors 
were  not  entitled  to  defend  on  the  cround  that 
tlio  rontracior's  bond  to  secure  perrormance  of 
his  contract  was  insufficient. 

0.  Where  a  contract  for  the  purchase  of 
schoollioDlfs  authorized  changes  in  and  additions 
to  complainant's  geography,  required  to  be  fur- 
nifthed  by  such  contract,  it  was  no  defense  to  a 
Riut  to  restrain  a  failure  to  comply  therewith 
that  the  geography,  as  changed,  was  not  tlie 
geography  adopted  by  the  hoard  of  education. 

7.  Where  complainant's  geography  was  usmI 
In  tiie  Rohools  over  which  defendant  school  di- 
rectors had  jurisdiction  in  all  the  classos  and 
gnides  in  the  years  which  the  state  course  of 
study  required  and  untjl  the  pupils  became 
proficient  therein,  and  each  pupil  In  such  grades 
wds  required  to  pnrchA<;e  and  have  such  boolc  in 
po::H<'is!iion,  complainant  n-as  not  damaged  by  a 
failure  of  sucli  directors  to  require  the  book  to 
be  taught  during  a  portion  of  one  of  such  yearn. 

Appeal  from  Superior  Court.  Thurston 
County ;  O.  V.  Linn,  Judge. 

Bill  by  Harr  Wagner  against  M.  G.  Royal 
iind  others,  as  directors  of  School  District 
No.  1  of  Thurston  county.   From  a  Judg- 
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mest  diamlsstog  the  bill,  both  parties  appeal. 

Affirmed.  ' 

Vance  &  Mitchell  and  BalUnger,  Bonald 
&  Battle,  for  plaintiff.  C.  D.  King,  M.  G. 
Royal,  and  Troy  ft  Falknor,  for  defendants. 

PER  CURIAM.  The  defendants  move  the 
court  to  dismiss  the  appeal  of  the  plaintiff 
for  the  reason  that  he  did  not  serve  the  no- 
tice of  appeal  upon  the  sureties  on  the  cost 
bond  which  be  gave  as  a  nonresident  of  this 
state.  This  court  has  recently  held  that  the 
trial  eoxu*t  Is  not  authorized  by  law  to  ren- 
der Judgment  against  tbe  sureties  on  such 
bond  in  the  action  In  which  tbe  bond  is  Qled, 
and  that.  In  the  absence  of  any  Judgment 
against  such  sureties,  they  are  In  no  sense 
parties  to  the  action,  and  therefore  need  not 
be  served  with  notice  of  aptieal.  No  Judg- 
ment was  entered  against  the  sureties  in 
this  instance,  and  the  motion  to  dismiss  tbe 
appeal  Is  therefore  denied.  O'Connor  v. 
Llghtblzer.  34  Wash.  162,  75  Pac.  643;  iEtna 
Ins.  Co.  V.  Thompson,  34  Wash.  610,  76  Pac. 
610.  The  plalntltt  Is  the  author  and  publish- 
er of  a  text-book  for  schools  known  as  the 
"New  Pacific  Geography,"  and  the  defend- 
ants constitute  tbe  board  of  directors  of 
School  District  No.  1  of  Thurston  county, 
which  district .  does  not  embrace  witldn  its 
limits  a  city  containing  10,000  or  more  inhab- 
itants, but  is  a  school  district  In  which  there 
Is  a  sufficient  number  of  children  of  school 
age  to  require  the  employment  of  more  tban 
one  teacher.  The  plaintiff,  claiming  to'bave 
a  valid  contract  with  the  State  Board  of 
Education  for  supplying  said  book  at  prices 
specified  In  tbe  contract  In  sufficient  quanti- 
ties for  the  use  of  tbe  common  schools  of  the 
state  for  the  term  of  five  years  from  and  aft- 
er September  1,  1900,  Instituted  this  action 
for  a  mandatory  Injunction  compelling  the 
defendants,  as  said  board  of  directors,  to 
cause  the  said  geography  to  be  used  In  the 
public  schools  of  the  city  of  Olympia  (which 
L-ity  Is  Included  in  said  District  No.  1)  In  ac- 
cordance with  the  terms  of  his  contract 
and  the  course  of  study  prescribed  by  the 
State  Board  of  Education. 

Tbe  facta  alleged  in  the  complaint  in  this 
case  (except,  of  course,  as  to  the  name  of 
plaintitF  and  the  book  in  question  and  the 
price  thereof)  are  substantially  the  same  as 
those  stated  in  Westland  Publishing  Com- 
pany against  these  defendants  (Just  now  de- 
cided, but  not  yet  officially  reported)  78  Pac. 
1096,  and  we  shall  not  attempt  to  restate  them 
here.  The  answer  of  the  defendants  consists 
of  denials  of  most  of  the  material  allegations 
of  the  complaint,  together  with  three  af- 
firmative defenses,  to  the  second  and  third 
of  which  the  court  sustained  a  general  de- 
murrer. By  the  defenses  which  were  elim- 
inated from  the  pleadings  by  the  ruling  of 
the  court  upon  the  plaintiff's  demurrer,,  the 
defendants  challenged  the  ralidity  of  plain- 
tlfl^'s  alleged  contract  and  the  bond  given  by 
bim  for  Its  faithful  performance;  and  also 


undertook  to  show  that  tbe  plaintiff  bad,  be- 
fore the  commencement  of  this  action,  as- 
signed all  his  Interest  in  and  right  to  tbe 
New  Pacific  Geography  to  the  Westland  Pub- 
Ushing  Company,  and  was  therefore  not  a 
[HToper  party  to  maintain  this  action.  From 
the  evidence  adduced  at  the  trial  and  tbe  va- 
rious stipulations  of  counsel  the  lower  court 
found,  among  other  things,  that  tbe  course 
of  study  adopted  by  tbe  defendants  for  the 
schools  of  said  School  District  No.  1  does  not 
violate  any  of  the  laws  of  this  state  or  con- 
flict with  the  state  course  of  study  prescrib- 
ed by  the  State  Board  of  Education,  to  the 
detriment  of  the  plaintiff;  that  In  all  tbe 
classes  and  grades  wherein  tbe  state  course 
of  study  requires  the  use  of  the  New  Pacific 
Geography  the  defendants  herein  have  caus- 
ed the  same  to  be  taogbt  in  the  schools  of 
Olympia,  except  In  the  second  half  of  the 
fifth  year;  that  the  New  Pacific  Geography 
has  been  taught  In  the  schools  of  Olympia 
in  good  faith,  and  In  such  manner  that  the 
pupils  in  such  schools  become  proficient 
therein,  and  that  the  defendants  in  this  case 
have  acted  in  good  faith  towards  the  plain- 
tiff in  respect  to  his  contract  rights,  and  that 
the  pupils  of  said  school  district  in  the  grades 
wherein  said  New  Pacific  Geography  Is  re- 
quired to  be  taught  according  to  the  local 
course  of  study,  are  required  to  purchase  and 
have  in  their  possession  copies  of  said  geog- 
raphy. From  the  facts  as  found,  the  court 
concluded  that  the  defendants  had  not  ex- 
ceeded their  authority  In  establishing  the 
course  of  study  adopted  by  them;  that  the 
plaintiff  had  not  been  damaged  by  the  action 
of  the  defendants  in  respect  to  the  use  of 
said  geography;  that  the  plaintiff  was  not 
entitled,  to  any  relief  herein;  and  that  the 
defendants  were  entitled  to  a  Judgment  of 
dismissal  and  for  tbeir  costs  and  disburse- 
ments herein.  A  judgment  was  accordingly 
entered  dlsmlssiug  the  proceeding,  and  both 
parties  have  appealed  therefrom. 

The  first  point  made  by  the  defendants  is 
that  tbe  court  erred  In  sustaining  the  de- 
mun-er  to  the  second  affirmative  defense  set 
up  In  the  defendants'  answer.  That  de- 
fense, as  we  have  already  intimated,  pur- 
ported to  state  facts  showing  that  the  State 
Board  of  Education  acted  beyond  the  authori- 
ty conferred  upon  them  by  law  in  the  exe- 
cution of  these  contracts,  and  that  their  con- 
tract with  plaintiff  was  consequently  void, 
and  not  binding  upon  the  defendants.  The 
State  Board  of  Education  is  positively  and 
exclusively  empowered  by  section  105  of 
the  Code  of  Public  Instruction  (Laws  1807, 
p.  395,  c.  118)  to  enter  into  contracts  with 
publishers  for  the  supply  of  text-books  for 
the  public  schools.  The  contract  In  question 
having  been  executed  on  behalf  of  the  state 
by  tbe  only  persons  or  body  authorized  to 
execute  it,  and  having  been,  so  far  as  we  are 
informed,  faithfully  performed  by  the  plain- 
tiff, and  without  objection  on  tbe  part  of  the 
state  or  its  agent,  the  State  Board  of  Educa- 
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tlon  ought  not  now  to  be  declared  Inralld, 
eaiieclally  In  this  proceeding.  The  defend- 
auts  were  not  parties  to  this  contract,  and 
tb&refore  have  no  concern  therein,  and  no 
right  to  Interfere  therewith.  Curryer  v.  Mer- 
rill, 25  Minn.  1,  8,  33  Am.  Bep.  460.  See, 
also.  Rand,  McNally  &  Co.  t.  Boyal  et  al.,  78 
Pac  1103,  which  was  herewith  snbmitted  and 
considered,  and  State  ex  rel.  Roberts  T. 
School  Directors,  74  Mo.  21.  The  demurrer 
aforesaid  was  propo-ly  snstained  as  to  both 
of  said  defenses. 

It  is  next  claimed  that  the  court  erred  In 
refusing  to  find  that  the  State  Board  of 
Education  did  not,  as  alleged  in  the  com- 
plaint, adopt  a  course  of  study  for  the  public 
schools  of  the  state.  "While  this  contention 
Is  In  accord  with  the  Issue  tendered  by  de- 
fendants by  their  denial  In  the  answer,  It 
is  nevertheless  contrary  to  the  position  as- 
sumed by  them  at  the  trial,  for  they  there  In- 
sisted, and  produced  testimony  to  sbow, 
that  a  course  of  study  purporting  on  its  face 
to  hare  been  published  by  authority  of  the 
State  Board  of  Education  had  been.  In  good 
faith,  observed  In  the  schools  of  the  city  of 
Olympia.  Although  there  may  have  been 
some  Irregularity  in  the  method  of  doing  It, 
we  think  the  evidence  sufflcleutly  shows  that 
the  State  Board  of  Education  did  prepare  a 
course  of  study,  which  was  generally  recog- 
nized as  such  by  the  various  boards  of  school 
directors.  At  all  events.  It  Is  certain  that  a 
general  course  of  study  appearing  to  have 
been  prepared  and  published  by  the  only 
body  lawfully  authorized  so  to  do  came  to  the 
knowledge  and  into  the  possession  of  the  de- 
fendants, and  was  by  them  treated  as  the 
state  course  of  study.  And,  besides,  it  ap- 
pears from  the  evidence  that  plaintiff'*  geog- 
raphy was  in  fact  adopted  as  a  text-book  by 
the  State  Board  of  Education  to  be  used  in 
the  common  schools  In  the  fifth  and  sixth 
years  or  grades  of  such  schools;  not 'neces- 
sarily at  all  times  during  those  years,  but 
for  such  length  of  time  as  may  be  required 
for  the  mastery  tliereof  by  the  pupils.  Brft, 
aside  from  all  this.  It  is  not  the  province  of 
school  directors  to  adopt  a  course  of  study 
according  to  their  own  notions  of  what  such 
a  course  should  be;  and  if  they  were  per- 
mitted to  do  so  the  resnlt  would  be,  in  a 
large  measure,  to  destroy  that  uniformity 
of  our  public  school  system  which  is  contem- 
plated by  the  Constitution  and  laws  of  this 
state.  It  is  the  duty  of  school  directors,  en- 
Joined  on  them  by  law,  to  enforce  the  course 
of  study  prescribed  by  the  State  Board  of 
Kduentfon,  and  not  to  adopt  and  euforce 
some  other  course,  InconRistent  therewith, 
whifb  they  may  derm  superior  thereto.  See 
liaws  1897,  p.  350  et  seq.,  c.  118,  §  40.  We 
perceive  no  substantial  merit  In  defendants* 
contention  that  the  proof  shows  that  the 
plaintiCC  is  not  in  fact  the  real  party  in  inter- 
est, for,  as  we  view  it,  the  evidence  discloses 
a  contrary  state  of  facts. 

The  defendants  further  contend  that  the 


bond  executed  by  plaintiff  to  eecnre  the 
faithful  performance  of  his  contract  was  not 
conditioned  or  approved  as  provided  by  law, 
and  was  therefore  null  and  void.  This  same 
point  was  made  by  these  defendants  in  the 
case  of  Band,  McNally  &  Go.  v.  Royal  et 
al.  (herewith  submitted  and  considered),  78 
Pac.  1103,  and  we  there  held  that  the  form 
and  sufficiency  of  a  similar  bond  were  not 
matters  in  which  the  defendants  were  In 
any  way  Interested  or  concerned. 

We  deem  it  a  sufficient  answer  to  the  prop- 
osition advanced  on  behalf  of  the  defendants 
that  the  New  Pacific  Geography,  as  now  pub- 
lished, is  not  the  book  which  the  State  Board 
of  Education  adopted  or  pretended  to  adopt, 
because  of  the  fact  that  many  changes  have 
been  made  therein,  to  observe  that  the  plain- 
tlfTs  contract  pfalnly  provided  for  the  chan- 
ges In  and  additions  to  said  geography  which 
he  has  since  made. 

Inasmuch  ss  what  we  have  already  said 
dlsimses  of  tbe  material  questions  of  law  dis- 
cussed in  the  brief  of  tbe  plaintiff,  vre  will 
now  proceed  to  determine  whether  the  facts 
appearing  in  the  record  are  sufficient  to  war- 
rant the  findings  and  Judgment  of  the  trial 
court.  It  will  be  remembered  that  the  court 
found  that  In  all  the  classes  and  grades  In 
which  the  state  course  of  study  requires  the 
use  of  plaintiff's  geography  the  defendants 
"have  caused  the  same  to  be  taught  in  the 
schools  of  Olympia,  Washington,  except  in 
the  second  half  of  the  fifth  year,"  and  that 
said  geography'has  been  used  in  said  schools 
in  such  manner  that  the  puplis  become  pro- 
ficient therein.  And  we  are  not  prepared  to 
say  that  the  evidence  Is  not  sufficient  to  sup- 
port these  findings.  And,  In  view  of  the  fur- 
ther fact  that  each  pupil  In  the  fifth  and 
sixth  grades  has  been  required  to  purchase 
and  have  In  possession  the  New  Pacific  Geog- 
raphy, we  are  constrained  to  conclude  that 
the  court  was  also  right  in  finding  that  the 
plaintiff  has  not  been  damaged  by  tbe  acts 
of  the  defendants  of  which  he  complains; 
and,  that  being  so.  It  follows,  according  to 
the  rule  announced  in  Rand,  McNally  &  Co. 
V.  Hartranft,  29  Wash.  593  ,  70  Pac  77,  and 
followed  in  Westland  Publishing  Company 
V.  Royal  et  al.,  Infra,  that  the  judgment  of 
the  trial  court  must  be  affirmed,  and  it  Is  so 
ordered.  Nelthw  party  will  recover  costs  In 
this  court 


WESTLAND  PUB.  CO.  v.  ROYAL  et  al.. 
School  Directors  (LINCOLN,  Intervener). 

(Supreme  Court  of  Washington.   Dec.  29,  10{V4.) 

SCHOOLS  AND  SCHOOL  OISTBICTS — COURSE  OP 
STUDY — ADOPTION — STATE  BOABO  OF  EDUCA- 
TION—SCHOOL DISKOTOES  —  POWBM  —  TEXT- 
BOOKS—A  DOPTIOn— USB— DAUAOES— I  n  J  O  N  C - 
■noil— PAkTIIS— INTBBTCNTIOR  —  INnRBBT  — 
BVIDFNCE—PLEADIR08— AMEN  OMENT  — FIND- 
ING f?— APPEAL— BONOS— DEFECTS. 

1.  Where  an  appeal  bond  obligated  appellant 
to  pay  all  costs  and  damages  that  might  be 
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awarded  against  It  on  flie  appeal  or  the  dls- 
nissal  tbereof,  and  it  was  manifest  tbat  tbe 
intent  of  the  bond  wan  to  secure  respondents  as 
adverse  parties,  that  the  bond  ran  to  the  state 
instead  of  respondents,  as  prescribed  by  Bal- 
linger's  Ann.  Codes  &  St.  S  ft505,  was  not 
ground  for  dismisiAl  of  the  appeal,  the  court 
being  authorized  to  permit  an  amendment  there- 
of by  Laws  1899,  p.  79,  c.  49. 

2.  Code  Public  iDstractlon  Oiaws  1897,  p.  867, 
c.  118)  I  27,  deeUuMi  that  the  State  Board  of 
Education  shall  have  power  to  adopt  a  uniform 
system  of  text-books  for  the  uee  of  common 
schools  throuKbout  the  state,  and  to  prepare  a 
course  of  study  tor'  certain  departmenta  of  the 
common  schoola.  Sections  83,  40  (pages  369. 
873),  require  the  county  superintendent  of 
schools  and  the  boards  of  directors  to  enforce 
the  course  of  stndy  prescribed  by  the  state 
board,  and  section  73  (page  386)  provides  that 
in  all  city  and  town  districts  where  more  than 
one  teacher  Is  required  the  schools  shall  be 
graded  by  the  directors  according  to  conditions, 

Ftrovided  that  the  course  of  study  shall  not  be 
Dconsistent  with  the  laws  of  the  state.  Held, 
that  the  State  Board  of  Educaticm  had  ezclu-  , 
Bive  power  to  adopt  a  uniform  system  of  text- 
books and  prepare  the  course  of  study,  etc.,  but 
was  ndther  expressly  nor  by  necessary  impli- 
cation authorised  to  grade  any  of  the  otnnmon 
schools. 

3.  Directors  of  schools  in  districts  requiring 
more  than  one  teacher,  though  authorized  by  l 
section  78,  Code  Pub.  Instmction  (Laws  1887. 
p.  386,  c  118),  to  grade  snch  schools,  and  to 
establiah  a  course  of  study  not  inconsistent  with 
the  laws  of  the  state,  are  not  authorized  to  es- 
tablish a  course  of  study  incoosistent  with  that 
adopted  by  the  State  Board  of  Education. 

4.  Under  Code  Pub.  Instruction  (Laws  1897, 
pp.  36r  395.  c.  J18)  9S  27.  105,  authorizing  the 
State  Board  of  Education  to  adopt  a  uniform  ' 
system  of  text-books,  and  povidiog  that,  except  , 
under  certain  conditions,  the  books  adopted,  aft-  < 
er  being  contracted  for,  shall  not  be  changed 
within  five  years,  where  complainant's  books 
were  so  adopted  and  a  contract  made  therefor, 
such  books  could  not  be  supplanted,  during  the 
life  of  the  contract,  by  other  l>ooks  on  the  same 
subject. 

D.  Where  the  State  Board  of  Education  adopt- 
ed a  course  of  study  requiring  certain  writing 
tablets  to  be  used  for  the  fifth,  sixth,  seventh, 
and  eighth  school  years,  and  a  text-book  on  I 
civics  to  t>e  used  for  the  sixth  year,  it  was 
improper  for  the  school  directors  of  a  district, 
on  grading  the  schools,  to  establish  a  oonrse  by 
which  the  writing  tablets  were  used  in  con- 
junction with  a  copy  book  during  the  fourth  as 
well  as  the  other  years,  and  the  book  on  civics 
only  during  the  latter  halt  of  the  sixth  year,  and 
to  establish  two  classes  for  each  year. 

6.  Where,  in  a  suit  to  restrain  school  directors 
from  using  another  copy  book  during  certain 
periods  of  the  year  than  complainant's  tablet 
selected  by  the  State  Board  of  Education,  there 
was  no  proof  as  to  how  many  more  of  com- 
plainant's  tablets  would  have  been  used  if  the 
copy  book  hud  not  been  used,  and  it  appeared  . 
that  complainant's  tablets  had  been  regularly  ' 
used  in  the  schools  of  the  district  for  one  year 
more  than  the  state  course  of  study  required, 
plaintiff  was  only  nominally  damaged,  and  was 
therefore  not  entitled  to  an  injunction.  ' 

7.  Where  the  course  <rf  study  prescribed  1^  ; 
the  State  Board  of  Edncatioo  authorised  the  ' 
use  of  a  book  on  civics  during  certain  years 
alternately  with  some  reader,  it  did  not  re-  ; 

auire  that  each  book  should  be  used  at  all  times 
urine  the  year.  i 
.8.  Where  a  board  of  fichool  directors  divided 
and  lettered  the  yearly  classes,  and  required  all  ! 
the  pupils  of  such  year  to  use  a  certain  book 
on  civics,  prescribed  by  the  State  Board  of  Edu- 
cation, until  they  had  acquired  "proficient 
knowledge  thereof,  it  was  immaterial  that  ths 
book  was  not  used  throughout  the  whole  year. 


9.  Where,  in  a  suit  against  school  directni^  of 
a  district,  complainant  called  at  least  thtee 
teachers  employed  in  sudi  district,  and  they 
testified  without  objection  by  either  partj-.  such 
evidence  justified  the  court  in  finding  that  the 
district  was  one  within  Code  Pub.  Instruction 
(Laws  1897,  p.  388,  c.  118)  §  73,  providing  that 
in  all  city  ana  town  districts  where  the  number 
of  school  children  require  more  than  one  teach- 
er the  schools  should  be  graded,  etc 

10.  Where  evidence  not  witiiin  the  issues  as 
to  the  diaraeter  of  a  school  district  wss  ad- 
mitted without  objection  by  either  party,  the 
court  was  justified  in  treating  the  pleadings  as 
am«ided  to  conform  to  the  evidence. 

11.  Ballinger's  Ann.  Codes  ft  St.  I  4846,  pro- 
vides that  any  person  may  before  the  trial  in- 
tervene in  an  action  or  proceeding  who  has  an 
interest  in  the  matter  in  litigation  in  the  suc- 
cess of  either  party,  or  an  interest  against  both. 
Held,  that  a  taxpayer  of  a  school  district  had 
no  interest  in  a  contract  between  the  State 
Board  of  Education  and  the  publisher  of  school- 
books  for  the  use  of  its  books  in  the  schools 
of  the  state,  and  hence  was  not  entitled  to  in- 
tervene in  a  suit  by  such  publisher  against  the 
directors  of  the  taxpayer's  district  to  restralD 
an  alleged  violatltm  of  such  contract. 

Appeal  tnm  Superlw  Court,  Thurston 
County;  O.  Y.  Unn,  Judge. 

BUI  by  the  Westland  Publlstilng  Company, 
a  corporation,  against  M.  G.  Boyal  and  otb- 
era,  as  the  board  of  directors  of  School  Dis- 
trict No.  1  of  Thurston  county,  In  which 
David  Lincoln  applied  for  leave  to  Inter- 
rene.  From  a  decree  dismissing  the  action 
and  denying  intervener's  petition,  both  par- 
ties and  intervener  appeal.  Affirmed. 

J.  B.  Allen  and  Troy  &  Falknor,  for  iuter- 
rener.  Vance  &  Mitchell  and  Ballinger,  Kou- 
ald  &  Battle,  for  plaintiff.  J.  B.  Alien.  C.  D. 
King,  U .  O.  Royal,  and  Trof  &  Falkuor,  for 
defendants. 

PER  CURIAM.  This  action  was  insUtuted 
by  the  plaintiff  to  enjoin  the  defendants,  as 
the  board  of  directors  of  School  District 
No.  1  ot  Thurston  county,  from  using  cer- 
tain books  and  publicatlous,  during  st}ecifled 
times,  in  the  common  schools  of  the  city  of 
Olympia,  and  to  compel  them  to  use  ex- 
clusively, during  the  time  mentioned,  a  text- 
book "Why  We  Vote,"  and  "St.  John's  An- 
alytic Writing  Tablete,"  published  by  plaln- 
tlfC,  and  furnished  for  use  in  the  schools 
throughout  the  atat»  under  an  alleged  con- 
tract with  the  State  Board  of  Education. 
The  complaint  alleges:  That  the  plaintiff  is 
a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Washington, 
and  duly  empowered  to  do  business  therein, 
and,  as  such  corporation,  is  engaged  in  the 
publication  of  school  and  text  books,  and  is 
the  publisher  of  "St.  John's  W^riting  Tab- 
lets," and  "Why  We  Vote,"  a  text-book  on 
civlca.  That  each  of  the  defendants  Is  a 
duly  elected  and  qualified  member  of  the 
board  of  directors  of  School  District  Na  1 
of  Thurston  county,  a  municipal  corporation 
existing  under  the  laws  of  this  state,  and 
together  conntltute  the  board  of  directors  of 
said  district  That  said  school  district  does 


T 10.  See  FleKdlng,  vol.  S»,  Cent  Dig.  I  143S. 
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Qot  embrace  within  Its  limits  a  city  contain- 
ing 10,000  or  more  inhabitants.    That  on 

the  day  of  ,  1900,  In  accordance 

with  thq  laws  of  the  state  of  Wasbiogton, 
the  State  Board  of  Education,  being  duly 
authorized  thereto,  did  adopt  a  Hat  and  series 
of  textbooks  for  use  In  the  public  schools  of 
the  state  of  Washington,  and  prescribed  a 
course  of  study  In  said  schools,  and  subse- 
quently did  enter  into  certain  contracts  at 
the  times  and  dates  and  upon  the  terms  here- 
inafter mentioned  for  the  furnishing  of  said 
text-books  In  said  schools,  such  action  and 
such  contracts  being  for  the  use  and  benefit 
of  the  state  of  Washington  according  to  the 
laws  and  Constitution  thereof,  the  list  and 
series  so  adopted  being  hereto  attached, 
marked  --"Exhibit  A,"  and  made  a  part  of 
this  complaint  That  upon  the  14th  day  of 
May,  1000,  the  state  of  Washington,  through 
its  duly  authorized  agents,  the  State  Board 
of  Education,  did  enter  into  the  contracts 
above  alluded  to  with  the  plaintiff,  adopting 
for  use  in  the  schools  of  the  state  of  Wash- 
ington certain,  text-books  and  publications 
published  by  the  plaintifT,  and  for  the  fur- 
nishing of  the  same  by  plaintifF  for  the  term 
of  five  years  beginning  September  1,  1000, 
and  ending  on  September  1,  1905;  the  terms 
and  conditions  of  said  contracts  (omitting 
prices  of  publications  stated)  being  as  fol- 
lows: "This  contract  made  and  entered  into 
this  fourteenth  day  of  May,  1000,  between 
the  State  Board  of  Education  of  the  state  of 
Washington,  party  of  the  first  part,  and 
Westland  Publishing  Company  of  Oljmpia, 
a  corporation  organized  and  operating  under 
the  laws  of  the  state  of  Washington,  party 
of  the  second  part,  witnesseth:  That  the 
aforesaid  party  of  the  second  part  has  made 
a  proposition  to  supply  to  the  people  of  the 
state  of  Washington  certain  text  books,  a 
'copy  of  which  proposition  Is  hereto  attached 
and  ma'Qe  a  part  of  this  contract;  and  In 
consideration  of  the  terms  set  forth  in  said 
proposition,  and  of  the  terms  of  this  contract, 
the  State  Board  of  Education  of  the  state 
of  Washington,  party  of  the  first  part,  here- 
by adopts  the  following  named  books  to  be 
used  In  the  public  schools  of  the. state  of 
Washington,  for  a  period  of  five  years  from 
and  after  September  Ist,  1900:  Elementary 
Qvlcs,  'Why  We  Vote,'  St.  John's  Writing 
Tablets,  for  the  grammar  grades.  That  for 
and  in  consideration  of  the  adoption  of  the 
books  hereinbefore  mentioned,  the  said  party 
of  the  second  part  hereby  agrees  to  furnish 
paid  books  In  sufficient  quantities  for  the  use 
nf  the  common  schools  of  Washington  for 
the  full  term  of  five  years,  as  aforesaid,  at 
the  following  exchange,  wholesale  and  re- 
tall  prices,  In  accordance  with  the  law  gov- 
erning the  same:  [stating  them.]  And  the 
snid  party  of  the  second  part  agrees  to  main- 
tain the  present  or  superior  style  and  quality 
of  scholarship,  material,  illustrations  and 
general  mechanical  excellencies  of  the  afore- 
said book  as  shown  by  sample  stibmltted  to 


I  said  board  of  education,  party  of  the  first 
i  part    And  the  party  of  the  second  part 
I  hereby  promises  and  agrees  that  the  books 
j  above  named  shall  be  of  the  kind  and  quality 
{  set  forth  in  their  proposal  and  this  contract, 
:  and  the  prices  of  said  books  shall  be  as  here- 
inbefore specified,  and  tbat  this  contract 
shall  l>e  null  and  void  at  the  option  of  the 
party  of  the  first  part  If  the  party  of  the  sec- 
ond part  fail  to  comply  with  all  the  terms 
hereof:  provided,  a  reasonable  notice  shall 
be  given  to  the  party  of  the  second  part  by 
the  party  of  the  first  part,  together  with  a 
I  reasonable  opportunity  wherein  to  fulflll  the 
terms  of  this  agreement.   In  witness  where- 
of the  parties  hereto  tiave  set  their  hands 
j  and  seals  the  day  and  year  first  above  writ- 
I  ten.    The  State  Board  of  Education  of  the 
State  of  Washington,  by  Frank  J.  Browne, 
President     [Seal.]     Geo.  E.  Blankenship, 
President    [Seal.]    Carrie  Shaw  Rice,  Sec. 
Attest:  R.  E.  Friars,  Secretary.   [Sea!.]"  It 
l8  also  alleged:   That  said  contract  was  duly 
approved  by  the  proper  ofilcers  of  the  state, 
I  and  that  a  bond,  as  required  by  law,  was 
■  executed,  approved,  and  filed  with  the  proper 
I  custodian.    That  the  said  course  of  studr 
prescrlbed.  by  the  State  Board  of  Education 
i  directed  and  required  the  said  books  to  be 
I  used  In  schools  such  as  are  embraced  in  and 
a  part  of  School  District  No.  1  of  Thurston 
county,  in  the  following  grades:    St  John's 
,  Writing  Tablets  in  classes  A  and  B  through- 
out the  fifth,  sixth,  seventh,  and  eighth  years 
,  of  the  course  of  study  as  prescrll]ed,  and 
"Why  We  Vote"  in  classes  A  and  B  and 
throughout  the  entire  sixth  year  of  the  pre- 
scribed course.   Tbat  the  said  adoption  con- 
I  tract  and  prescribed  course  of  study  required 
'  the  use  of  said  books  during  the  entire  life 
of  said  contract  in  the  manner  prescribed  by 
the  proper  authorities,  and  that  said  contract 
is  iu  good  standing,  and  has  been  complied 
with  In  all  respects  by  the  plaintiff.  Thut 
'  under  the  laws  of  the  state  it  la  made  the 
duty  of  the  directors  of  said  School  District 
No.  1  to  enforce  the  requirements  of  the 
law,  and  to  compel  the  use  of  the  books 
>  above  mentioned,  as  well  as  all  books  adopt- 
I  ed,  contracted  for,  and  prescril>ed  In  tiie 
I  schools  of  said  district.    That  said  defend- 
I  ants,  acting  in  their  ofllcial  capacity,  have 
directed  the  teachers  and  employ^  in  the 
school  of  said  district  to  refuse  to  use  said 
books  in  the  course  of  study  prescribed  by 
the  State  Board  of  Bdacatlon,  and  threaten 
to  continue  such  unlawful  direction  and  re- 
fusal, and  will,  unless  enjoined  by  the  court 
fail  and  refuse  In  the  future  to  use  said 
books  preacrlbed  In  said  course  of  study,  and 
will  cause  the  teachers  and  subordinate  em- 
ployes of  said  school  to  continue  said  refusal 
to  use  said  books.  That  In  accordance  with 
said  direction  given  by  the  defendants  in 
their  oflidal  capacity  the  teachers  and  sub- 
ordinate emplf^fis  of  the  schools  of  said  dis- 
trict are  refusing,  and  will  continue  to  re- 
fuse, said  books  in  the  course  of  study  pre- 
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jicrlbed,  unless  said  defendants  are  enjoined  i 
jind  restrained  by  the  court  frtMn  peraistlng  | 
in  their  unlawful  course  and  directions,  and 
ure  required  to  use  the  books  aforesaid  as 
prescribed  by  the  proper  author!^.  That 
said  defendants,  directors  of  saia  district, 
liave  been  repeatedly  requested  by  the  plaln- 
tlfl  to  require  and  enforce  in  the  schools  of 
said  district  the  use  of  tbe  said  books  in  ttie 
course  and  In  the  manner  and  at  the  time 
prescribed  by  tbe  adoption,  contract,  and 
course  of  study.   That  the  said  defendants  I 
have  been  requested  and  Instructed  by  the  ' 
proper  superior  school  cheers  of  said  coun-  i 
ty  to  use  and  enforce  the  use  of  said  books 
according  to  said  prescribed  course  of  study, 
but  the  defendants,  in  their  official  capacity 
as  board  of  directors,  bare  refused  and  still 
declare  tiiat  they  will  not  use  said  books  In 
the  manner,  at  the  time,  and  In  the  course 
prescribed.  It  la  further  alleged  that,  acting 
under  the  direction  and  Instruction  of  the  < 
defendants  herein,  the  teachers  of  said  school  | 
district  have  adopted  and  prescribed  a  pre-  j 
tended  course  of  study,  and  are  attempting 
to  enforce  the  pursuit  of  the  same  In  tbe 
schools  of  said  district,  by  which  said  books 
of  plaintiff  will  not  be  used,  but  will  be  sup- 
planted;  that  the  said  board  of  directors 
threaten  and  Intend  to  use  other  books  in 
the  future,  during  the  lifetime  of  this  con- 
tract, and  in  place  and  stead  of  the  said 
books  of  plaintiff,  and  will  discard  the  use 
uf  tbe  said  books  altogether  unless  restrain- 
ed by  the  court,  and  that  the  employes  of 
the  said  school  district,  acting  under  the  Il- 
legal direction  of  these  defendants,  will  dis-  | 
card  altogether  and  not  use  the  contract  j 
books  of  the  plaintiff,  unless  the  defendants 
nre  restrained  as  prayed  nnd  required  by 
plaiutlff;  that  the  rights  of  the  plaintiff  un- 
der Its  contract,  adoption,  nnd  course  of 
study  are  Taluable  pecuniary  and  contract 
rights;  that  the  said  contract  and  the  law 
excludes  the  state  and  all  school  districts 
such  as  said  District  No.  1  from  using  any 
book  or  books  in  place  or  stead  of  the  books 
d«>!«cribed  in  plaintiff's  contract,  whether  the 
book  or  books  attempted  to  be  substituted 
for  the  same  are  used  as  substitutes  directly  [ 
or  are  called  and  denominated  additional  or 
supplementary  text-books.   It  Is  next  alleged 
that  the  damage  that  would  accrue  to  the 
plaintiff  by  reason  of  said  Illegal  action  of 
defendants  would  continue  during  the  life  | 
of  the  plaintiff's  contract,  and  may  not  be 
f-alciilated  in  mnney,  and  that  the  Injnry 
which  would  result  to  the  plaintiff  Is  Irrep- 
arable, and  that  the  plaintiff  has  no  remedy 
nt  Inw;  that  the  said  Illegal  action  of  the 
defendants  prevents  and  Interferes  with  the  ' 
»ale  by  the  plaintiff  of  the  books  In  said 
contract,  ossured  to  the  plaintiff  by  the  laws 
of  the  state  of  Washinfrton;  that  the  work 
on  ciTlcfl,  entitled  "Why  We  Vote."  has  not  ' 
been  used  In  the  public  schools  of  the  state 
and  in  the  schools  of  said  District  No.  1  of 
Thurston  county,  as  required  by  law,  during 


the  entire  sixth  year,  but  only  dnrinfe  one> 
half  of  said  year,  and  In  one  class  In  said 
ye((r;  that  St.  John's  Writing  Tablets  should 
have  been  used  during  the  fifth,  sixth,  sev- 
enth, and  ^ghth  years,  and  in  all  tbe  classes 
[M^Bcrlbed,  but  it  has  been  used  and  pre- 
scribed to  be  used  only  In  the  fifth,  sixth, 
and  seventh  years  and  one-half  of  the  eighth 
year;  that,  in  addition  to  St.  John's  Writing 
Tablets,  the  defendants  have  used  during 
said  year  certain  other  text-books  and  tab- 
lets covering  tbe  same  subject-matter  cover- 
ed by  St  John's  Writing  Tablets,  to  the 
great  detriment  and  damage  qf  plaintiff; 
and  that  the  officers  of  said  school  district 
have  no  right,  either  at  Jaw  or  in  equity,  to 
add  to  or  supplement  the  books  of  plaintiff, 
or  to  use  otbee  books  together  with  the  books 
of  plaintiff  cov»lng  the  same  subject-mat- 
ter. 

I'he  defendants  Interposed  a  motion  to 
make  this  compliant  more  definite  and  cer- 
tain In  certain  particulars,  which  motion  was 
by  the  coivt  denied.  They  then  dranurred  to 
the  complaint  on  practically  all  tbe  statutory 
grounds.  Tbe  demurrer  was  overruled,  and 
the  defendants  thereupon  answered,  denying 
each  and  every  avertnent  of  tbe  complaint,- 
except  that  they  were  the  qualified  and  act- 
ing directors  of  School  District  No.  1  of 
Thurston  county.  Wash.,  and  setting  up  cer- 
tain matters  as  affirmative  defenses,  the 
principal  purpose  of  which  seems  to  hare 
been  to  show  why  plaintiff's  contract  and 
bond  mentioned  and  described  in  tbe  ccon- 
plalnt  were  Invalid,  and  wherein  there  was 
a  defect  of  parties  to  the  action.  The  plain- 
tiff Interposed  a  demurrer  to  tbe  affirmative 
defenses,  which  demurrer  was  sustained. 
The  defendants  declined  to  amend  further, 
and  the  cause  went  to  trial  upon  the  com- 
plaint and  the  amended  answer  of  tbe  de- 
fendants theretofore  Sled.  Having  duly  con- 
sidered the  evidence  adduced  upon  the  trial, 
and  made  and  filed  its  findings  of  fact  and 
conclusions  of  law,  the  court  dismissed  the 
action,  and  gave  judgment  against  the  plain- 
tiff and  In  favor  of  the  defendants  for  their 
costs  and  disbursements.  From  this  Judg- 
ment both  iiarties  appealed. 

Tbe  defendants  move  the  court  to  dismiss 
plaiutifTs  appeal  for  the  reason  that  no  ap- 
peal bond  has  been  given  by  said  appellant 
to  resiwndents,  "the  adverse  party,"  as  re- 
quired by  law.  The  api>eal  bond  in  question 
runs  to  the  state  of  Washington,  Instead  of 
to  the  adverse  party  (respondents),  as  pre- 
scribed by  section  C.'iO."),  Ballinger's  Ann. 
Codes  &  St..  but  in  all  other  respects  it 
strictly  conforms,  both  in  form  and  sub- 
stance, to  section  GTjOS  of  snld  Code.  It  ob- 
ligates the  npiwllant  to  "pay  all  costs  and 
damages  that  may  be  awarded  .igninst  It  on 
said  appeal  or  the  dismissal  tlioi-eof.  so  takeu 
to  the  Supreme  Court,  not  exceeding  the 
sum  of  two  hundred  dollars."  The  Intent 
and  meaning  of  the  bond  is  manifest;  and. 
while  the  bond  was  not  executed  to  the  re- 
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spondents,  ai  adreree  parties,  It  waa  evident- 
ly executed  and  filed  for  tbeir  benefit  and 
protection,  and.  In  caae  of  an  action  npon  It, 
neither  the  principal  nor  the  sureties  therein 
named  would  be  pCTmltted  to  challenge  Ita 
validity.  It  Is  not  the  policy  of  oar  law  to 
deprive  a  litigant,  npon  merely  technical 
grounds,  of  the  right  to  have  his  cause  tried 
and  determined  upon  Its  merits.  The  L^ls- 
lature  has  declared  that  on  the  hearing  of 
motions  to  dismiss  appeals  "the  court  shall 
upon  like  terms  allow  all  amendments  In 
matters  of  form,  curative  of  defects  In  pro- 
ceedings, to  the  end  that  substantial  Justice 
be  secured  to  the  parties,  and  no  appeal  shall 
be  dismissed  for  any  Informality  or  defect  in 
the  notice  of  appeal,  the  appeal  bond,  or  the 
service  of  either  thereof,  or  for  any  defect  of 
parties  to  the  appeal,  if  the  appellant  shall 
forthwith,  upon  order  of  the  Supreme  Court, 
perfect  the  appeal."  Laws  1899,  p.  79,  c  49. 
See  Bloomlngdale  v.  Weil,  .29  Wash.  611,  70 
Paa  94.  In  view  of  the  above^noted  provi- 
sion, as  construed  In  the  case  above  cited,  we 
would  not  be  justified  In  dismissing  the  ap-, 
peal  without  first  granting  the  appellant  the 
privilege  of  executing  and  filing  a  more  for- 
mal and  perfect  nndertakii^,  even  if  we  con- 
sidered the  bond  already  filed  in  the  case  Im- 
perfect and  Insufficient  in  substance.  Be- 
lieving that  this  bond  was  Intended  by  ap- 
pellant to  protect  the  respondents  from  the 
payment  of  the  costs  of  an  unsuccessful  ap- 
peal, and  that  It  iB  sufilclent  for  that  pur- 
pose, the  motion  to  dismiss  the  appeal  Is  de- 
nied. 

Before  entering  upon  a  discussion  of  any 
of  the  questions  raised  by  the  appellant 
plalntilT,  we  deem  It  advisable  to  refer  to  the 
provisions  of  the  Code  of  Public  Instruction 
(Laws  1897,  p.  356,  e.  118).  defining  the  pow- 
ers and  duties  of  the  State  Board  of  Educa- 
tion, the  boards  of  directors  of  school  dis- 
tricts, and  the  county  superintendents  of 
common  schools.  Section  27  of  that  Code 
(page  367)  declares  that  the  State  Board  of 
Education  shall  have  power  to  adopt  or  re- 
adopt,  according  to  law,  at  a  special  meeting 
to  be  called  by  the  Superintendent  of  Public 
Instruction,  a  uniform  system  of  text-books 
for  the  use  of  the  common  schools  through- 
out the  state,  and  to  prepare  a  course  or 
courses  of  study  for  the  primary,  grammar, 
and  high  school  departments  of  the  common 
schools.  Section  105  (page  395)  prescribes 
the  manner  in  which  such  uniform  system  of 
text-books  for  the  use  of  the  common  schools. 
Including  graded  schools,  shall  be  adopted  or 
rendopted  by  the  State  Board  of  Educatioa 
It  provIdKi,  in  substance,  among  other 
things,  that  no  books  shall  be  adopted  with- 
out a  majority  vote  of  the  whole  board,  pro- 
vided they  can  secure  an  exchange  of  books 
at  any  time  in  use  for  those  of  the  same  or 
next  higher  grade,  without  a  greater  average 
':ost  tc  the  people  than  that  specified  there- 
in ;  that  said  board  shall  have  power  to  en- 
ter into  contract  with  the  publishers  of  the 


books  adopted  for  the  supply  of  the  same,  to 
take  effect  on  the  1st  day  ot  September  fol- 
lowing; that  the  books  so  adopted  shall  not 
be  changed  within  five  years  thereafter,  un- 
less the  publishers  of  such  adopted  Ikk^s  shall 
fail  to  cdmply  with  the  terms  of  the  con- 
tracts: and  that  the  adoption  provided  for 
shall  occur  every  five  years  at  the  time  of 
the  year  and  In  the  manner  therein  provided, 
unless  otherwise  ordered  by  the  L^slatur& 
Section  33  of  the  Code  of  Public  Instruction 
(page  360)  declares  that  it  shall  be  the  duty 
of  the  county  superintendents  of  schools  to 
enforce  the  course  of  study  adopted  by  the 
State  Board  of  Education.  And  it  is  pro- 
vided in  section  40  (page  373)  that  it  sbali  be 
the  duty  of  boards  of  directors,  unless  other- 
wise specially  provided  by  law,  to  enforce 
the  course  of  study  prescrll}ed  by  the  State 
Board  of  Education,  and  to  require  all  pupils 
to  be  furnished  with  such  books  as  may  have 
been  adopted  by  the  State  Board  of  Educa- 
tion, as  a  condition  to  membership  in  the 
schools;  and  section  174  (page  424)  provides 
that  any  district  failing  to  comply  with  the 
course  of  study  prescribed  by  the  board  of 
education  shall  forfeit  25  per  cent  of  their 
school  fund  for  that  or  the  snbaeqnent  year, 
which  sum  the  county  superintendent  la  re- 
quired to  deduct  from  the  apportionment  to 
be  made  to  such  district  Section  73  (page 
386)  provides  that  in  all  such  city  and  town 
districts  where  the  number  of  children  of 
school  age  is  sufilclent  to  require  more  than 
one  teacher,  the  school  or  schools  in  such 
city  or  town  districts  shall  be  graded  In  snch 
manner  as  the  directors  thereof  shall  deem 
best  suited  to  the  wants  and  conditions  of 
such  districts:  provided,  the  course  of  study 
established  for  such  districts  shall  not  be  In- 
consistent  with  the  laws  of  this  state. 

In  view  of  the  provisions  of  our  school  law 
above  referred  to,  it  was  certainly  the  inten- 
tion of  the  Legislature  to  confer  n[>on  the 
State  Board  of  Education  the  exclusive  pow- 
er to  adopt  a  uniform  series  of  text-books 
and  to  prepare  a  general  course  of  study  for 
the  public  schools  of  the  state ;  and  they  also 
evidently  intended  that  the  books  adopted 
by  the  board  should  be  used  and  the  pre- 
scribed conrse  of  study  pursued  in  the  vari- 
ous departments  of  the  public  schools.  But 
it  must  be  borne  in  mind  that  althoi^h  the 
State  Board  of  Education  Is  empowered  to 
adopt  text-books  and  to  prepare  a  course  of 
study  for  the  schools,  it  Is  neither  expressly 
nor  by  necessary  Implication  authorized  by 
law  to  grade  all  or  any  of  the  numerous  com- 
mon schools  in  this  state.  Nor  has  it  under- 
taken to  do  so.  It  has  simply  "prescribed" 
a  course  of  study  to  be  followed  in  the 
schools  during  designated  years,  and  espe- 
cially in  graded  schools.  Many  of  the 
schools  are  not  strictly  speaking,  graded  at 
alL  Indeed,  the  Ij^slature  seems  to  have 
assumed  that  only  the  schools  In  incorporat- 
ed cities  and  towns  would  be  graded, 
subchapter  2,  gS  72,  73,  of  the  Code  of  Public 


Digitized  by 


Wash.) 


WESTIiAND  PUB.  CO.  v.  UOTAIj. 


1101 


Instruction  (Laws  1897,  pp.  385,  3S6,  c  118). 
And,  -as  we  bare  seen,  the  directore  in  such 
districts  where  the  employment  of  more  than 
one  teacher  is  required  are  empowered  to 
grade  the  schools  In  such  a  manner  as  they 
siiall  deem  be»t  suited  to  the  wants  and  con- 
ditions of  such  districts;  subject,  however, 
to  the  limitation  that  the  course  of  studies 
established  for  such  districts  shall  not  be  In- 
consistent with  the  laws  of  the  state. 

The  trial  court  found,  and  the  evidence 
shows,  that  the  State  Board  of  Education 
entered  Into  the  contract  above  set  out  with 
the  appellant  at  the  time  therein  mentioned; 
that  at  or  about  the  same  time  said  board 
adopted  a  series  of  text-books  for  the  use  of 
the  common  schools  for  the  period  of  five 
years  from  and  after  September  1,  1900,  and 
prepared  and  published  a  course  of  study  for 
the  schools  of  the  state.  The  series  of  books 
adopted  by  the  board  Included  St  John's 
Writing  Tablets  and  the  text-book  on  civics 
entitled  "Why  We  Vote"  (both  published 
by  appellant),  and  the  state  course  of  study 
required  the  use  of  the  former  for  the  fifth, 
sixth,  seventh,  and  eighth  school  years,  and 
the  latter  for  the  sixth  year.  The  respond- 
ents, as  directors  of  School  District  No.  1, 
graded  the  schools  and  established  a  course 
of  study  therein,  prescribing  the  use  of  St 
John's  Writing  Tablets,  in  conjunction  with 
Heath's  Copy  Book,  during  the  fourth  as  well 
as  the  fifth,  sixth,  seventh,  and  eighth  yean 
or  grades,  and  "Why  We  Vote"  in  class  "A," 
or  during  the  latter  half  of  the  sixth  year  of 
the  schools.  The  state  course  of  stndy  pre- 
scribed Heath's  Copy  Book  or  Vertical  Sys- 
tem of  Writing  for  the  first  four,  or  primary, 
grades,  and  St.  John's  Writing  Tablets  for 
the  second  four,  or  grammar,  grades.  The 
course  of  study  established  by  the  respond- 
ents for  the  schools  under  their  charge  pro- 
vides for  two  classes,  "B"  and  "A";  the 
former  embracing  the  first  and  the  latter  the 
last  half  of  each  school  year.  Under  this 
arrangement  the  pupils,  on  completion  of 
their  studies  In  class  B,  are  regularly  passed 
into  class  A.  It  appears  from  the  complaint 
herein  that  the  deviations  above  mentioned 
of  the  course  of  study  established  by  the 
respondents  and  followed  In  the  schocds  of 
Olympla  (which  is  included  In  said  District 
No.  1)  from  the  course  of  study  adopted  by 
the  State  Board  of  Education  constitute  the 
basis  of  appellant's  cause  of  action.  And, 
In  order  to  obtain  the  relief  demanded.  It 
is  incumbent  upon  the  appellant  to  prove, 
not  only  that  the  acts  on  the  part  of  the 
respondents  of  which  It  complains  are  In- 
consistent with  the  laws  of  the  state,  but 
that  It  was  or  will  be,  as  alleged,  Irreparably 
injured,  or  at  least  materially  damaged, 
thereby;  and  the  learned  Judge  of  the  court 
below  concluded  that  the  appellant  failed  to 
establish,  at  the  trial,  either  of  those  propo- 
sitions. It  was  admitted  by  the  respondents 
at  the  beginning  of  the  trial,  as  alleged  In 
the  complain^  that  the  school  district  In- 


volved In  this  proceeding  does  not  embrace 
within  Its  limits  a  city  containing  10,000  or 
more  Inhabitants,  and  It  Is  not  pretended 
that  certain  provisions  of  the  statute  relating 
to  the  adoption  of  text-hooks  by  the  directors 
of  eacb  districts  are  applicable  to  the  case  at 
bar. 

The  first  and  principal  contention  of  appel- 
lant is  that  by  virtue  of  Its  contract  It  is  en- 
titled to  the  exclusive  right  to  have  the 
text-books  mentioned  therein  used  in  the 
schools  during  the  entire  years  for  which 
they  were  adopted  and  preSicrlbed  by  the 
State  Board  of  Education,  and  that  the  ac- 
tion of  the  respondents  in  prescribing  and 
permitting  the  use  of  other  books  covering 
the  same  subject-matter,  either  parallel  with 
or  to  the  exclusion  of  the  books  so  adopted. 
afTords  a  Just  and  legal  ground  for  the  iasn- 
ance  of  the  writ,  of  Injunction  as  prayed. 
And  It  must  be  conceded  that  appellant's 
contract  Is  an  racclnslve  one  to  the  extent,  at. 
least  that  the  books  published  by  It  and 
'  adopted  by  the  proper  state  officials  may  not 
I  be  supplanted,  during  the  life  of  the  con- 
I  tract,  by  other  text-books  on  the  same  sub- 
ject. But  we  find  no  evidence  In  the  record 
showing  that  either  St  John's  Writing  Tab- 
lets or  the  book  on  civics,  ''Why  We  Vote." 
has  not  been  used  at  all  In  the  schools  of  this 
;  district  in  the  years  designated  In  the  state 
course  of  study.  If  the  respondents  were 
warranted  by  law  In  causing  Heath's  Copy 
Book  to  be  used  in  the  grammar  grades  in 
connection  with  St  John's  Writing  Tablets, 
It  follows  that  the  appellant  has  no  cause 
of  complaint  upon  that  ground;  and  whether 
they  were  so  warranted  depends  upon  the  In- 
tention of  the  Legislature  In  en&ctlng  the 
section  of  the  statute  granting  and  defining 
their  powers  as  to  grading  the  schools  and 
establishing  a  course  of  study.  The  power 
to  grade  the  schools  of  districts  where  grad- 
ing Is  necessary  Is  plainly  and  explicitly  con- 
ferred upon  the  board  of  directors  by  sec- 
tion 73  of  the  school  law  (Laws  1897,  p.  386, 
c.  118);  and  the  power  to  establish  a  course 
of  study  not  Inconsistent  with  law  is  Im- 
pliedly conferred  by  the  proviso  contained  In 
that  section.  It  being  the  province  of  the 
directors  of  the  school  district  embracing  the 
city  of  Olympla  to  grade  the  schools  therein, 
and  to  establish,  in  accordance  with  law,  a 
course  of  study  for  such  district,  the  ques- 
tion arises  whether  they  transcended  their 
authority  in  grading  the  schools  and  estab- 
lishing the  course  of  study  above  mentioned. 
The  appellant  contends  that  they  did ;  and,  If 
section  27  of  this  Code  of  Public  Instruction, 
and  the  other  sections  thereof  hereinbefore 
designated,  which  require  the  directors  and 
other  school  officers  to  enforce  the  course  of 
study  prepared  by  the  state  board,  were  the 
only  sections  in  the  act  relating  to  the  sub- 
ject of  courses  of  study,  we  would  find  no 
difficulty  whatever  In  sustaining  appellant'*, 
contention.  But,  in  order  to  determine  the 
real  meaning  of  the  Legislature  as  lo  the 


Digitized  by 


1102 


78  PAGZiriO 


BBPORTEB. 


(Wash. 


powfar  of  achool  directors,  It  Is  necessary  to 
read  and  consider  section  73  as  well  as  all 
otber  provisions  of  the  statute  pertaining  to 
the  same  subject.  And  It  will  be  perceived 
that  the  proviso  in  that  aeetion,  which  seems 
clearly  to  imply  that  the  directors  in  dis- 
tricts such  as  the  one  in  question  may  estab- 
lish for  such  districts  a  course  of  study  not 
inconsistent  with  the  law  of  the  state.  Is  ap- 
parently repugnant  to  the  provision  in  sec- 
tion 27,  which  plainly  authorizes  the  State 
Board  of  Education  to  prepare  a  course  of 
study  for  the  various  departments  of  the 
common  schools.  Construing  these  two  sec- 
tions so  as  to  give  force  and  effect  to  each 
of  them,  the  lower  court  arrived  at  the  con- 
clusion "that  the  Legislature  Intended  that 
the  State  Board  of  Education  should  adopt  a 
course  of  study  that  could  be  adjusted  to  the 
several  school  districts  according  to  their 
conditions  and  regulremehts;  and  that  the 
board  of  directors  in  jading  their  districts 
*  *  *  should  establish  a  course  of  study 
for  their  district  by  fitting  the  state  course 
to  the  grades  established  for  their  district"; 
and  therefore  held  that  the  course  of  study 
adopted  by  the  respondents  for  the  schools 
of  this  district  is  not  Inconsistent  with  the 
laws  of  the  atate  or  the  rights  of  the  appel- 
lant 

But  we  do  not  think  that  the  construction 
placed  by  the  court  upon  the  proviso  in  sec- 
tion 78,  as  we  understand  it,  is  entirely  cor- 
rect, for  it  appears  to  us  from  a  considera- 
tion of  that  provision,  together  with  all  oth> 
er  cognate  provisions  of  the  statute,  that  It 
was  the  intention  of  the  Legislatnre  to  au- 
thorize or  permit  the  directors  of  designated 
school  districts  to  establish  only  such  courses 
of  study  as  are  consistent  with  the  course 
adopted  by  the  State  Board  of  Eiducatlon. 
To  hold  otherwise  would  be  to  hold  that  the 
Legislature  intended  to  confer  upon  certain 
boards  of  school  directors  practically  the 
same  power  as  to  the  adoption  of  courses  ot 
study  that  it  had  already  conferred,  by  sec- 
tion 27,  upon  the  State  Board  of  Education; 
and  there  is  no  provision  in  section  73,  or 
elsewhere  in  the  statute,  which  would  Justify 
such  a  conclusion.  We  therefore  tUnk  It 
was  the  purpose  of  the  Legislature  to  pro- 
vide for  one,  and  only  one,  course  of  study 
for  the  graded  schools  in  cities  such  as  Olym- 
pia,  and  that  the  course  of  study  established 
by  resiwnilents  was  and  Is  inconsistent  with 
tlie  law  of  the  state  in  so  far  as  it  departs 
from  the  state  course  of  study.  But  It  does 
not  necessarily  follow  from  this  conclusion 
that  the  appellant  Is  entitled  to  the  relief 
sought  in  this  action.  In  Rand,  McNally  & 
Co.  V.  Hartranft,  29  Wash.  501,  70  Pac.  77, 
which  was  an  action  for  an  injunction  based 
on  a  contract  similar  to  the  one  here  in 
question,  this  court,  after  having  carefully 
considered  the  authorities  bearing  on  the 
question  In  hand,  said:  "We  are  constrained 
to  the  conclusion,  therefore,  that  the  weight 
of  authority  is  in  support  of  the  principle 


that  equity  will  not  interfere  by  Injunction 
iu  behalf  of  one  who  is  merely  nominally' 
damaged  as  to  profits  arising  from  a  contract 
such  as  the  one  at  bar.  The  wrong  asserted 
must  be  more  than  a  mere  technical  or  incon- 
sequential one  to  warrant  eqtytal^e  interfer- 
ence." That  case  Is  decisive  of  this  so  far 
as  the  merits  of  the  case  are  concerned. 
There  is  no  evidence  in  the  record  showing 
that  appellant  has  been  or  will  be  more  than 
nominally  damaged,  if  damaged  at  all,  by 
the  alleged  wrongful  action  on  the  part  of  the 
respondents.  It  is  true  one  of  the  teachers 
In  the  seventh  grade,  who  testified  as  a  wit- 
ness for  appellant,  said  he  thought  more  of 
St.  John's  Tablets  would  be  used  in  that 
grade  if  Heath's  Copy  Books  were  not  also 
used.  But  how  many  more  of  such  tablets 
would  be  used  if  the  copy  book  were  dis- 
carded la  not  shown  by  the  evidence.  More- 
over, the  testimony  in  the  case  shows  that 
these  writing  tablets  have  been  regnlarly 
used  In  the  schools  of  the  district  from  the 
fourth  to  the  eighth  years,  Inclusive,  which 
is  one  year  more  than  the  state  course  of 
study  requires.  Uow,  then,  can  it  be  suc- 
cessfully maintained  that  the  appellant  has 
not  furnished  as  many  of  these  tablets  as  It 
was  entitled,  under  the. contract  to  furnish 
for  the  use  of  the  schools  In  question? 

The  contention  that  the  appellant  has  been 
damaged  by  the  failure  of  the  respondents 
to  cause  the  text-book  "Why  We  Vote"  to  be 
used  in  class  B  as  well  as  In  class  A  of  the 
sixth  year  is  not  tenable.  In  the  first  place, 
the  state  course  of  study  does  not  contem- 
plate or  require  the  use  of  that  pnblicatlon  at 
all  times  during  that  year,  for  it  is  suggest- 
ed therein  that  such  book  may  be  used  alter- 
nately with  some  reader.  And,  In  the  sec- 
ond place,  it  does  not  appear  that  there  were 
any  pupils  In  the  sixth  grade  who  did  not 
purchase  and  study  that  book.  The  proof 
shows,  and  the  court  found,  that  the  respond- 
ents have  required  each  pupil  in  class  A  of 
the  sixth  year  to  study  said  text-book  "Why 
We  Vote"  in  such  manner  as  to  acquire  "a 
proficient  knowledge  thereor*;  that  they  have 
in  good  faith,  and  in  such  manner  as  ther 
believed  the  grading  of  the  schools  permit- 
ted, required  said  text-book  "to  be  taught 
in  said  sixth  year  or  grade,"  and  that  "the 
pupils  In  class  B  are  during  the  sixth  year 
promoted  to  class  A."  The  school  director;: 
and  teachers  must  be  permitted  to  exercise 
some  discretion  in  determining  the  length  of 
time  In  each  year  which  should  be  devoted  ta 
the  study  of  a  particular  book  or  subject, 
for  otherwise  It  would  be  difficult  if  not  im- 
practicable, properly  to  grade  the  schools,  or 
to  classify  the  papils;  and  It  would  seem  un- 
reasonable to  require  a  pupU  to  continue  to 
study  any  of  the  branches  taught  In  the 
school  after  he  has  become  proficient  therein. 
The  ai^ellant  was,  by  the  terms  of  its  con- 
tract only  entitled  to  famish  this  t^-book 
"In  sufficient  qnantitles  for  the  use  of  the 
common  schools  of  Washington  for  the  fuil^ 
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term  of  Atc  years";  and  it  does  not  satisfac- 
torily appear  that  It  has  at  any  time  been 
deprived  by  the  respondents  of  the  right  to 
BO  fnmiah  it  for  the  use  of  the  schools  of 
Olympia. 

In  regard  to  the  objection  of  appellant 
that  the  finding  of  the  trial  court  that  the 
school  district  In  question  is  one  requiring 
the  employment  of  more  than  one  teacher  Is 
not  within  the  Issues  formed  by  the  plead- 
ings, and  Is  onsupported  by  the  evidence,  It 
is  perhaps  sufficient  to  observe  that,  although 
the  question  of  the  character  of  the  district 
was  virtnally  eliminated  from  the  Issues  to 
be  tried  by  the  ruling  of  the  court  upon  the 
plaintiff's  demurred  to  the  affirmative  defens* 
es  set  up  In  the  answer,  still  the  record  dis- 
closes that  as  many  as  three  teachers  em- 
ployed In  the  schools  were  called  as  witness- 
es at  the  instance  of  the  appellant,  and  that 
they  testified  on  the  trial  without  objection 
by  either  party.  This  Is,  we  think,  persua- 
sive evidence  In  favor  of  the  finding  of  the 
court  in  question,  and  the  court  was  Justified 
In  considering  the  pleadings  amended  in  con- 
formity with  the  evidence.  Indeed,  it  might 
easily  be  Infmred  from  the  complaint  herein 
that  this  District  yo.  1  Is  one  of  that  class 
of  districts  which  necessarily  requires  the 
employment  of  more  than  one  teacher. 

Onr  conclusion  is  that  the  Judgment  is 
right,  and  It  is  therefore  affirmed,  with  costs. 

We  shall  not  extend  this  opinion  by  dis- 
cussing the  numerous  questions  raised  by  tbe 
defendants  on  their  cross-appeal,  for  the  rea- 
son that  tbe  affirmance  of  the  Judgment  ren- 
ders them  immaterial. 

Before  tbe  trial  of  this  cause  between  the 
original  parties,  one  David  Lincoln  applied 
to  the  court  by  petition  for  leave  to  Intervene 
in  the  action  by  Joining  the  defendants  In 
resisting  the  claims  of  the  plaintiff.  The 
petition,  after  reciting  that  the  petitioner  is 
a  resident  of  and  a  taxpayer  In  School 
District  No.  1  of  Thurston  county,  and  the 
father  of  children  attending  school  in  said 
district,  alleges  substantially  the  same  facts 
which  were  stated  In  the  amended  answer  of 
the  defendants.  This  petition  was  denied, 
and  the  petitioner  appealed. 

Our  statute  (BalUnger's  Ann.  Codes  &  St. 
§  4840)  provides  that  "any  person  may,  before 
the  trial,  Intervene  In  an  action  or  proceed- 
ing, mho  has  an  Interest  In  the  matter  in 
litigation  lu  the  success  of  either  party,  or 
an  Interest  against  both."  The  sole  question 
for  determination  on  this  appeal  is,  has  the 
petitioner  such  an  interest  In  the  matter  In 
litigation  between  the  original  parties  as  en- 
titles him  to  Intervene?  And  we  are  of  the 
opinion  that  he  has  no  such  Interest.  The 
matter  In  litigation  here  (In  other  words,  the 
subject-matter  of  the  action),  as  contradlsHn- 
gnlshed  from  the  cause  of  action  (which  is 
an  entirely  different  thing).  Is  the  plaintiff's 
contract  and  Its  claims  thereunder,  and  these 
are  certainly  matters  in  which  this  appel- 
lant has  BO  legal  interest  whatever.   In  de- 


livering the  opinion  of  the  court  In  Horn  v. 
Volcano  Water  Co.,  18  Oal.  69,  73  Am.  Dec. 
569,  Field,  J.,  said:  "The  Interest  mentioned 
In  the  statute,  which  entitlea  a  person  to  In- 
tervene In  a  suit  between  other  parties,  must 
be  in  tbe  matter  In  litigation,  and  of  such  a 
direct  and  Immediate  character  that  the  In- 
tervener win  either  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment. 
•  •  •  To  authorize  an  Intervention,  there- 
fore, the  interest  must  be  that  created  by  a 
claim  to  the  demand,  or  some  part  thereof, 
in  suit,  or  a  claim  to  or  lien  upon  the  prop- 
erty, or  some  part  thereof,  which  is  the  sub- 
ject of  litigation."  The  doctrine  thus  stated 
by  Judge  Field  Is  approved  by  Mr.  Pomeroy 
in  his  treatise  on  Code  Remedies  (3d  E)d.)  § 
430.  And  this  California  case  was  cited 
and  followed  by  the  Supreme  Court  of  Ne- 
vada in  Harlan  v.  Eureka  Mining  Co..  10 
Nev.  92,  Id  Interpreting  a  statute  Identical 
with  that  of  this  state.  Tested  by  the  above 
authorities — and  many  more  to  the  same  ef- 
fect might  be  cited — the  order  denying  ap- 
pellant's petition  was  right  and  It  is  there- 
fore affirmed.  No  costs  will  be  recovered  by 
either  party  on  this  appeal. 


EAND,  McNALLT  &  CO.  v.  ROYAL  et  al.. 
School  Directors. 

(SupEeme  Court  of  Washington.  Dec  2D,  1904.) 

BCBOOLa  AND  SCHOOL  DIBIKICIS— OOmSK  OF 
StUDT—'ADOFTIOn-^HOOLBOOXS— BOARD  OF 

EDUCATION  —  SCHOOL  DIKKCT0B8  —  POWERS- 
CO  NT  EACTS— BONDS— DEFECTS— DEFENSES. 

1.  Where  the  State  Board  of  Education  had 
exclusive  power  to  adopt  text-books  and  pre- 
scribe a  uniform  course  of  study  for  ttie  common 
schools  of  the  state,  and  a  series  of  text-booka 
and  a  course  of  study  were  published  apparently 
by  authority  of  such  board,  both  of  which  were 
acted  on  and  recognized  as  valid  by  defendant 
board,  tbe  latter  was  estopped  to  challenge  the 
state's  adoption  of  such  text-books  and  course 
of  study. 

2.  Where  the  State  Board  of  Education,  prior 
to  making  contracts  for  sdioolbooks  with  pub- 
lishers, agreed  that  such  contract  should  be 

signed  by  the  president  and  secretary  of  the 
board,  contracts  so  signed  were  not  invalid  on 
the  ground  that  they  were  not  executed  as  re- 
quired by  law. 

3.  Since  the  State  Board  of  Education  has 
exclusive  power  to  contract  with  schoolbook  pub- 
liahers  to  furnish  books  selected  for  use  in  the 
schools,  boards  of  school  directors  are  not  par- 
ties to  such  contracts,  and  are  therefore  not  en- 
titled to  question  their  sufiBdency  or  legality  in 
actions  against  them  to  restrain  an  alleged  uon- 
compliance  therewith. 

4.  Where  a  bond  given  by  schoolbook  publish- 
ers to  secure  perforfliance  of  a  state  contract 
to  fumiah  schoolbooks  was  delivered  to  the 
State  Superintendent  of  Schools,  who  was  presi- 
dent of  the  State  Board  of  Education,  ana  was 
&!cd  by  him,  the  publisher's  failure  to  have  such 
bond  formally  approved  by  tbe  State  Board  of 
Education  and  the  Attorney  General,  as  requir- 
ed by  statute,  could  not  be  urged  by  school  di- 
rectors as  a  defense  to  a  suit  for  failure  to 
comply  with  such  contract,  the  duties  and  pow- 
ers of  aoch  directors  being  confined  by'  Laws 
1897,  pp.  373,  386,  c.  118,  S§  40.  73,  to  the 
enforcement  of  the  course  of  study  prescribed 


Digitized  by 


UOi 


78  PAcnno 


BSPORTBB. 


(Vuta. 


by  the  St&te  Board  of  TildacatloD  and  to  grade 
the  schools  in  their  difltricta,  etc. 

5.  Where  a  board  of  school  directors  required 
each  pupil  in  the  first,  aoeond,  third,  fourth, 
and  fifth  years  to  purchase  complainant's  reader 
prescribed  for  each  year,  and  to  study  the  same 
ontil  he  or  she  "became  proficient"  therein,  8u<^ 
re(]uirement  constituted  a  sufficient  comiulance 
with  the  state  course  of  study  prescribliv  com- 
plainant's readers  for  such  years. 

6.  Where  the  State  Board  of  Education,  in 
adopting  a  coarse  of  study,  prescribed  the  use 
of  one  of  complainant's  readers  for  the  sixth 
year,  a  board  of  school  directors  bad  no  author- 
ity to  onUt  the  use  thereof  for  that  year. 

Appeal  from  Snperior  Ootnrt,  ThnrBton 
County:  O.  V.  Linn,  Judge. 

Bin  by  Rand,  McNally  &  Co.  against  M. 
G.  Royal  and  others,  as  directors  of  School 
District  No.  1  of  Thurston  county.  From 
a  decree  in  favor  of  complainant,  both  par- 
ties appeal.  Affirmed. 

Vance  &  Mltcbdl  and  Ballli«er,  Btmald  ft 
Battle,  for  plalntifE.  a  D.  King,  M.  O.  Royal, 
ana  Troy  ft  Falkner,  for  defendants. 

.  PER  CURIAM.  The  plalntUt  la  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Illinois,  and  authorized  to  do  business  in  the 
state  of  Washington.  It  Is  the  publisher  of 
certain  text-books  on  reading,  designated  as 
"Lighte  to  Literature  No.  1  and  No.  2,"  and 
"New  Century  Reader  No.  8,  No.  4,  No.  B, 
and  No.  &"  In  May.  1900.  It  contracted  In 
writing  with  the  State  Board  of  Education  to 
fm-nish  said  books  In  snfflclent  qnantltlea  for 
the  use  of  the  common  schools  of  Washli^ton 
for  the  fall  term  of  five  years  from  and  after 
September  1,  1900.  at  prices  stipulated  In  the 
contract.  "In  accordance  with  the  law  gor- 
erulng  the  same.**  The  defendants  constitate 
the  board  of  directors  of  School  District  Na 
1  of  Thurston  county,  which  district  embraces 
within  its  boundaries  the  city  of  Olympla,  a 
city  containing  lees  than  10,000  inhabitants. 
The  plaintiff  seeks  in  this  action  to  obtain  a 
mandatory  injunction  against  the  defendants, 
commanding  them,  in  their  irfBdal  capacity, 
to  cause  plaintiffs  pnbUcatlona— the  books 
above  mentioned-— to  be  used  In  the  schools 
of  Olympia  in  the  manner  and. at  the  times 
Indicated  In  the  course  ot  study  prescribed 
the  State  Board  of  Education,  and  as  pro- 
vided for  in  its  contract  with  said  state 
board.  The  pleadings  in  this  case  are  almost 
identical  with  the  pleadings  in  the  case  of 
Westland  Publishing  Co.  v.  Royal  et  al.  (just 
decided)  78  Pac.  1096.  and.  as  they  are  set 
itorth  quite  fully  in  the  opinion  of  the  court 
in  that  case,  we  do  not  deem  it  necessary  to 
reproduce  them  here. 

By  section  27  of  the  Code  of  Public  Instruc- 
tion (Laivs  1897,  p.  867,  et  Seq.,  c.  118).  the 
State  Board  of  Education  were  empowered, 
among  other  things,  to  adopt  or  readopt,  ac- 
cording to  law,  a  uulform  series  of  text- 
books for  the  use  ot  the  common  schools 
throughout  the  state,  and  to  prepare  a  course 
of  study  for  the  primary,  grammar,  and  bif^ 
school  d^artmentB  cf  the  common  8<du>oIa. 


Section  105  of  said  Code  {page  S95)  provides 
the  manner  in  wlUch  said  State  Board  shall 
adopt  finch  uniform  system  of  text-books  for 
the  use  of  the  common  schools,  including 
graded  schools,  and  also  empowers  the  State 
Board  of  EJducatlon  to  enter  into  contracts 
with  the  publishers  of  adopted  books  for  sup- 
plying the  same  for  five  years,  to  take  effect 
on  the  1st  day  of  September  following  tlie 
date  of  adoption.  Section  73  of  said  Code 
(page  386)  provides  that  in  city  or  town  dis- 
tricts where  the  number  of  children  of  sdiool 
age  is  aufliclent  to  require  the  employment  of 
more  than  one  teacher  the  school  or  schools 
therein  shall  be  graded  in  such  a  manner  as 
the  directors  thereof  shall'  deem  best  suited  to 
the  wants  and  conditions  of  such  districts, 
provided  that  the  course  of  study  eetablish- 
ed  for  such  districts  shall  not  be  inconsistent 
with  the  laws  of  this  state.  According  to  the 
course  of  study  prepared  by  the  State  Board 
of  Education,  the  plaintiff  was  entitled,  un- 
der its  contract, 'to  have  its  series  of  readers 
used  ta  the  schools  of  Olympla  in  grades  1  to 
6,  inclusive,  during  the  life  of  Ite  contract. 
But  according  to  the  course  of  study  for  the 
schools  of  the  dty  established  by  the  defend- 
ant board  of  directors  the  New  Century  Read- 
s' No.  6  was  not  required  to  be  used  In  the 
sixth  grade  in  such  schools,  or  at  all.  Dpcm 
the  trial  the  court  found.  In  effect,  among 
other  things,  that  the  defendanta  had  requir- 
ed all  of  the  tex^books  m«itioned  in  plain- 
tiff's complaint  to  be  used  in  the  schools  of 
Oly-mpla  in  a  lawful  and  proper  manoer,  ex- 
cept reader  No.  6,  and  thereupon  rendered  a 
Judgment  In  favor  of  tiie  plalntUt  command- 
ing the  defendant  board  of  directors  to  re- 
quire the  use  of,  and  to  use,  the  said  text- 
book, New  Omtary  Reader  No.  6,  In  the 
schools  of  the  dty,  as  an  exclusive  test-book 
on  reading,  during  the  sixth  year  of  said 
schools.  The  plaintiff  has  appealed  from  this 
Judgment,  for  the  reaatm,  stated  generally, 
that  It  is  entitled  to  greater  Teilet,  and  the 
defendanta  have  appealed  iqion  the  allied 
ground  that  the  plaintiff  Is  entitled  to  no  re- 
lioC  whatever. 

the  defendanta  object  to  the  aetltHi  of  the 
trial  court  in  refusing  to  strike  out  certain 
allcgationa  of  the  cmnplalnt  and  in  overrul- 
ing their  demurrer  to  the  omnplalnt  But 
we  think  neither  ot  these  objections  Is  well 
founded.  We  are  unable  to  see  how  tbe«tate- 
menta  wtilch  the  defendanta  asked  to  have 
eliminated  from  the  complaint  could  possibly 
have  prejudiced  their  rights  upon  the  trial. 
The  com[dalnt  is  lengthy  and  circumstan- 
tial, and  we  think  it  states  a  cause  of  ac- 
tion, even,  conceding,  as  defendanta  assert 
that  certain  avermenta  thereof  amount  to 
conclusions  ot  law,  rather  than  statamenta  of 
facts. 

The  defendants  Insist  that  the  State 
Board  of  E!dw»tlaa  did  not  ad<q>t  a  list  of 
twt-books  for  use  In  the  public  sduKrts  of 
the  states  as  alleged  in  i^ntUTs  complaint: 
but  we  are  of  the  opinion  that  the  evidenco 
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is  sufficient  to  Justify  the  finding  that  that 
hoard  not  only  adopted  a  uniform  series  of 
text-books  for  the  use  of  the  commoD  schoois 
of  the  state,  but  prepared  a  course  of  study 
for  the  various  departments  of  the  common 
schools.  At  ail  events,  it  appears  that  a 
series  of  text-books  and  a  course  of  study 
for  the  public  schools  throughout  the  state 
were  published,  ai^arently  by  authority  of 
the  State  Board  of  Education,  both  of  which 
have,  as  a  matter  of  fact,  been  recognized  as 
valid,  and  acted  upon  accordingly  by  the 
various  boards  of  school  directors,  including 
the  defendtiQt  bobrd.  And,  that  being  so,  it 
would  seem  that  the  defendants  ought  not 
now  to  be  heard  to  challenge  either  the  state 
adoption  of  text-books  or  tbe  state  course  of 
stijdy. 

It  is  further  insisted  by  the  defendants 
that  the  plaintiff  cannot  successfully  main- 
tain this  action  for  the  reason  that  Its  al- 
leged contract  Is  illegal  and  void.  This 
claim  of  illegality  is  based  upon  the  proposi- 
tions (1)  that  plaintifTs  pretended  contract 
was  not  executed  by  tbe  State  Board  of 
Education,  and  (2)  that,  if  it  was  properly 
executed,  it  was  not  such  a  contract  as  said 
board  was  authorized  to  enter  Into  with  tbe 
plaintiff.  The  contract  In  question  was  sign- 
ed only  by  the  president  and  the  secretary 
of  the  board,  and,  although  tbe  evidence  in 
thla  case  does  not  show  that  those  Indl- 
vldnalB  were  expressly  authorized  by  tbe 
board  to  execute  tbe  contract  on  Its  behalf, 
the  testimony  in  another  case  submitted 
herewith,  and  which,  by  stipulation  of  coun- 
sel, Is  to  be  considered  as  evidence  herein, 
does  show  that  the  subject  of  tbe  metbod 
of  executing  contracts  with  the  pnblishers 
of  BchoolbookB  was  discussed  by  the  State 
Board  of  Education,  and  that  It  was  sug- 
gested (without  objection,  so  far  aa  tlie  evi- 
dence discloses)  that  tbe  signatures  of  the 
president  and  secretary  to  such  contracts 
would  be  suflldent.  We  think  the  contract 
cannot  be  said  to  be  Invalid  on  the  alleged 
ground  that  it  was  not  executed  as  required 
by  law.  Neither  are  we  disposed  to  hold-  It 
Invalid  on  the  ground  that  the  State  Board 
of  Education  had  no  power  to  make  It.  As 
we  have  seen,  tbe  power  to  enter  bito  con- 
tracts with  publishers  for  the  supplying  of 
text-books  for  use  In  the  public  schools  la 
expressly  conferred  by  law  upon  the  State 
Board  of  Educatiou.  Boards  of  school  di- 
rectors are  not  parties  to  such  contracts,  and 
tbwefore  really  have  no  right  to  question 
their  anffldency  or  legalll;  in  kctiona  such 
aa  the  one  at  bar.  In  the  language  of  the 
Supreme  Court  of  Minnesota,  "that  belongs 
to  tbe  parties  to  the  contract."  Curryer  v. 
Merrill,  26  Minn.  1,  33  Am.  Rep.  450.  See, 
also.  State  ex  rel.  Roberts  v.  School  Direct- 
ors, 74  Mo.  21.  This  contract  Itself  provides 
that  It  shall  be  null  and  void,  at  the  option 
of  the  State  Board  of  Education,  if  the  plain- 
tiff fail  to  comply  with  all  the  terms  there- 
of, provided  a  reasonable  notice  be  given  to 
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the  plaintiff,  together  with  a  reasonable  op- 
portunity "to  fulfill  the  terms  of  this  agree- 
ment." The  plaintiff  has  at  all  times  faith- 
fully complied  with  the  terms  of  its  con- 
tract, and  the  evidence  fails  to  show  tliat 
any  objections  thereto  hare  ever  been  made 
either  by  the  state  directly  or  by  its  board 
of  education.  And  under  such  circumstan- 
ces it  would  be,  to  say  the  least,  extremely 
unjust  to  the  platntilf  to  declare  the  con- 
tract Invalid  at  the  Instance  of  a  third  party 
having  no  interest  therein,  or  right  to  inter- 
fere tlierewith.  It  does  not  appear  from  the 
evidence  that  the  bond  given  by  the  plain- 
tiff to  insure  the  [>erformance  of  Its  contritct 
was  formally  approved  by  the  State  Board 
of  Education  and  the  Attorney  General,  as 
provided  by  the  statute,  and  the  defendants 
insist  that  that  alone  is  sufiicient  to  pre- 
clude the  plaintiff  from  recovering  In  this 
suit.  The  evidence  does  show,  however, 
that  the  bond  was  delivered  to  the  State 
Superintendent  of  Schools,  who  was  tbe  pres- 
ident of  tbe  board  of  education,  and  was  filed 
by  blm  and  kept  in  the  proper  place  in  his 
office,  which  acts  tend  to  show,  at  least  In- 
ferentially,  that  the  bond  was  In  fact  ap- 
proved by  the  board.  Of  course,  tbe  plain- 
tiff should  have  had  the  bond  i-egulariy  ap- 
proved both  by  the  board  of  education  and 
by  tbe  Attorney  General.  But  that,  again,  Is  a 
matter  wbicta  In  no  way  concerns  the  defend- 
ants. The  duties  and  powers  of  school  di- 
rectors are  defined  and  limited  by  law.  It 
is  tbeir  positive  duty,  under  section  40  of  the 
act  of  1807,  supra  (I.aws  188T,  p.  373,  c, 
IIS),  "to  enforce  the  course  of  study  pre- 
scribed by  the  State  Board  of  Education." 
It  is  also  tbelr  duty,  as  we  .have  seen,  un- 
do- section  73,  to  grade  tbe  schools  In  dis- 
tricts, such  as  the  one  bere  under  consid- 
eration. In  such  a  manner  as  they  ahall  deem 
best  suited  to  the  wants  and  conditions  of 
their  district.  And  tbe  same  section  em- 
powers tbe  directors  to  establish  a  course  of 
study  for  such  districts  not  inconsistent  with 
the  laws  of  the  state,  which  means,  as  we 
endeavored  to  sliow  In  the  Westiand  Pub- 
lishing Oo.*8  Case,  aliove  mentioned,  not  in- 
consistent with  the  course  of  study  prescrib- 
ed by  the  State  Board  of  Education. 

The  only  remaining  question  which  it  Is 
necessary  to  discuss  Is  whether  the  defend- 
ants caused  the  plaintiff's  readers  Nos.  1  to 
5,  inclusive,  to  be  used  during  tbe  first,  sec- 
ond, third,  fourth,  and  fifth  years,  or  grades, 
for  the  time,  In  the  manner,  and  with  tbe 
good  faltb  contemplated  by  the  state  course 
of  study.  It  appears  from  the  evidence  that 
each  pupil  In  any  one  of  those  grades  was 
required  to  purchase  the  reader  prescribed 
for  such  grade,  and  to  study  the  same  until 
be  or  she  became  "proficient  therein."  And, 
In  our  opinion,  nothing  more  than  that  was 
required  by  the  plaintiff's  contract,  so  far  as 
tbe  grades  above  mentioned  are  concerned. 
But  with  regard  to  the  sixth  grade  the  case 
Is  different,  for  In  that  grade  plaintiff's  read- 
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er  was  not  used  at  all.  There  is  testimony 
In  the  record,  however,  going  to  show  that  It 
was  omitted  from  the  established  course  of 
study  through  mere  InadverteDce  on  the  part 
of  the  board  of  directors,  and  not  Intention- 
ally. But  If  that  be  true,  the  mistake  should 
nevertheless  be  corrected. 

The  Judgment  Is  a£Brmed,  but  without 
coat  to  either  par^  in  tbia  court. 


ARUOUB  ft  CO.  T.  WESTERN  CONSTRUC- 
TION CO.  et  al. 

(Supreme  Court  of  Washington.     Jan.  4, 

1905.) 

UEOHARIOB'  liens— PS0VISI0N8  07  STATUTI! — 
LIBN  FOB  PEOViaiOnS— TTFLB  OF  lOT— EU- 
BBAOIRa  -SUBJXOT  —  COnSXlTDTIOn  —  COK- 
TBACT8— 7BIVITT. 

1.  The  provision  of  Laws  1898.  p.  82,  c.  24,  { 
1,  entitled  "An  act  creating  and  providing  for 
the  en£orc«nent  of  Hens  for  labor  and  mate- 
rial," whereby  a  lien  is  given  for  "provisions" 
furnished  to  any  contractor  on  any  railroad, 
etc.,  is  void,  under  Const,  art  2,  S  Iv,  providing 
that  no  bin  shall  «nbraoe  more  than  one  snb- 
ject,  which  shall  be  npressed  in  the  title, 

2.  One.  who  furnished  provisions  to  a  contract- 
or doing  work  for  a  railroad  could  not  recover 
from  one  who  gave  a  bond  to  the  railroad  to 
pay  persons  supplying  provlsiona  to  the  oootract- 
or,  uere  being  no  privity. 

Appeal  from  Snpeiiw  Oonrt,  Clarke  Coun- 
ty; A.  L.  Miller,  Judge. 

Action  by  Armour  &  Co.  against  the 
Western  Gonstraction  Company  and  others. 
From  a  Judgment  in  {avor  of  defendants, 
plaintiff  appeals.  Affirmed. 

A.  0.  &  R.  W.  Emmons  and  Coovert  & 
9tapleton,  for "  appellant.  B.  8.  Grosscup, 
Cotton,  Teal  &  Minor,  and  W.  C.  Bristol,  for 
respondents. 

DUN'BAR,  J.  This  is  an  action -commen- 
ced in  the  superior  court  of  the  state  of 
Washington  for  Clarke  county  for  the  pur- 
pose of  collecting  moneys  due  plaintiff  and 
appellant  for  certain  provisions  fuiiiished 
respondent  Western  Construction  Company, 
and  In  which- respondent  JBtna  Indemnity 
Company  is  made  defendant  on  account  of 
becoming  surety  on  a  bond  furnished  by 
said  construction  company  to  the  Portland, 
Vancouver  &  Yakima  Railway  Company, 
and  In  which  respondent  Portland.  Van- 
couver &  Yakima  Railway  Company  is  made 
defendant  ou  account  of  failing  to  take  the 
bond  provided  for  by  statute.  The  action 
was  for  the  provisions  furnished  for  the 
carrying  on  of  said  work  under  the  contract 
with  the  railway  company,  consisting  of 
ham,  lard,  and  provisions  of  like  character. 
To  appellant's  complaint  respondent  rail- 
way company  demurred,  which  demurrer 
was  sustained,  and  an  order  was  made  dis- 
missing said  action  as  to  respondent  railway 
company,  and  Judgment  was  entered  In  fa- 
ll 2.  See  Contraoti,  voL  11.  Cent  Dig,  |  79t. 


vor  of  said  respondent  for  its  costs  and  dis- 
bursements against  this  appellant  The  re- 
spondent ^tna  Indemnity  Company  also 
demurred  to  the  appellant's  complaint,  which 
said  demurrer  was  also  sustained,  and  an 
order  was  made  dismissing  said  action  as  to 
respondent  Indemnity  company,  and  Judg- 
ment was  entered  in  favor  of  said  re^ond- 
ent  for  costs  and  disbrursements  against  this 
appellant. 

The  demurrer  of  the  railway  company  was 
ui>on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  default  The  demur- 
rer of  the  ^tna  Indemnity  Company  em- 
braced this  ground  and  otben.  But  with 
the  view  that  we  take  of  the  first  ground  of 
demurrer  of  the  railway  company,  which 
Is  tile  tiilrd  of  the  .Afitna  Indemnity  Com- 
pany, a  discussion  of  the  othn  grounds  of 
demurrer  is  rendered  unnecessary.  The 
statute  which  Is  the  basis  of  this  action  Is 
section  1,  c.  24,  p.  S2,  of  the  Laws  of  1893, 
and  Is  as  follows:  "Bvery  person  perform- 
ing labor  upon  or  furnishing  mat^lal  to  be 
used  In  the  construction,  alteration,  or  re- 
pair of  any  mining  claim,  building,  wharf, 
bridge,  ditch,  dyke,  flume,,  tunnel,  fence, 
machinery,  railroad,  street  railway,  wagon 
road,  aqoednct  to  create  hydraulic  pow^.  cx 
any  other  stmdtore,  or  who  performs  labor 
In  any  mine  w  *p*"<ig  idalm  or  stcoie  quar- 
ry, has  a  lien  iqhhi  the  same  for  the  labor 
performed  or  materials  furnished  by  each, 
respectlTely,  whether  performed  or  furnish- 
ed at  the  Instance  of  the  owner  of  tiie  prop- 
erty subject  to  the  Uen.  or  Ills  agrat;  and 
every  contractor,  subcontractor,  architect, 
bnllder  or  person  baying  chai^  of  the  coo- 
structltm,  attention  or  repair  of  any  prop- 
er^ subject  to  the  lien  as  aforesaid,  shall 
be  held  to  be  the  agent  (tf  the  owner  for  the 
purposes  of  the  estabUahmait  of  the  lien 
created  by  this  act:  provided,  that  whoever 
any  railroad  comiuny  shall  contract  with 
any  person  for  the  construction  of  Its  road, 
or  any  part  thereof,  such  railroad  company 
shall  take  from  the  person  with  whom  such 
contract  Is  made  a  good  and  sufficient  bond, 
conditioned  that  snch  person  shall  pay  an 
laborers,  mechanics  and  material  men,  and 
persons  who  supply  sudi  contractors  with 
provisions,  all  Just  dues  to  such  persons  or 
to  any  person  to  whom  any  part  ciC  audi 
work  is  given,  incurred  in  carrying  on  such 
work,  which  bond  shall  be  filed  by  such 
railroad  company  In  the  office  of  the  county- 
auditor  In  eads  county  in  which  any  part 
of  snch  work  is  situated.  And  If  any  snch 
railroad  company  shti]  fall  to  take  such 
bond,  such  railroad  comjiany  shall  be  liable 
to  the  persons  h»eln  mentioned  to  the  foU 
extent  of  all  such  debts  so  contracted  by 
such  contractor."  The  title  of  this  act  Is 
"An  act  creating  and  providing  for  the  en- 
forcement of  liens  for  labor  and  materia  L" 
The  contention  of  the  respondent  Is  that  the 
provisions  of  this  act  are  In  contraveiitlui 
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of  the  provision  of  the  Constitution  (section 
19,  art'  2)  that  no  bill  shall  embrace  more 
than  one  subject,  and  that  shall  be  express- 
ed in  the  title.  It  will  be  observed  that  there 
Is  no  room  for  the  appellant's  claim  in  this 
action,  unless  It  is  provided  for  in  the  pro- 
viso to  said  section  1,  and  falls  within  the 
purview  of  the  following  clause,  "and  per- 
sons who  supply  such  contractors  with  pro- 
visions," The  flrst  part  of  the  section,  down 
to  the  proviso,  has  reference'  to  the  claims 
ordinarily  provided  for  In  lien  laws  for  en- 
forcing liens  for  the  flemishing  of  material 
or  labor,  so  that  the  question  in  this  case  Is 
whether  or  not  the  word  "provisions"  falls 
within  the  reasonable  scope  or  meaning  of 
the  word  "material,"  used  in  the  title  of  the 
act.  It  seems  to  us  that  it  does  not.  We 
may  concede  the  assertion  of  the  appellant 
that  in  the  construction  of  statutes  courts 
-nill  not  construe  the  law  so  as  to  make  It 
conflict  with  the  Constitution,  but  will  rath- 
er put  such  an  interpretation  upon  an  act 
of  the  Legislature  as  will  avoid  conflict 
with  and  violation  of  the  Constitution,  and 
give  the  law  force  and  effect.  If  this  can 
be  done  without  an  extravagant,  strained,  or 
fantastic  construction,  and  that  In  doing  so 
they  will  construe  the  act  in  accordance 
with  the  presumed  intention  of  the  Legisla- 
ture; and  also  that  the  lawmaking  body  is 
always  presumed  to  have  acted  within  the 
scope  of  its  powers,  and  to  have  construed 
their  action  from  a  constitutional  point  of 
view.  But  the  constitutional  provision  was 
intended  as  a  restriction  upon  the  power  of 
the  Legislature,  and  as  a  protection  to  the 
citizen.  This  court  has  uniformly  decided 
also  that  the  Legislature  may  cover  the 
various  provisions  of  an  act  by  a  general 
title.  But  the  fact  still  remains  that  the 
title  must  be  sufilclently  general  to  embrace 
all  the  distinct,  separable,  and  independent 
prorisions  of  the  law,  and  the  provisions  of 
the  law  must  be  in  a  sense  germane  to  the 
title;  the  object  being  that  a  person  looking 
at  the  ,  title  to  the  law  can  reasonably  de- 
termine the  subject  of  that  particular  law's 
enactments.  The  word  "material"  has  a 
well-deflned  and  understood  legal  signifi- 
cance. Every  state  in  the  Union  has  laws 
for  enforcing  liens  for  labor  and  material 
furnished  !n'  the  construction  of  buildings 
and  other  structures,  and  when  the  title  of 
an  act  is  "An  act  creating  and  providing  for 
the  enforcing  of  Hens  for  labor  and  material" 
the  mind  naturally  goes  to  the  construction 
which  has  uniformly  been  placed  upon  the 
words  used  in  the  title  of  the  act;  and  their 
ordinary  meaniug.  Under  the  lien  laws  gen- 
erally "material"  is  deemed  to  be  something 
that  goes  Into  and  becomes  a  part  of  the 
finished  atmctare,  Bucb  as  lumber,  nails, 
glass,  hardware,  and  a  thousand  other  things 
that  might  be  mentioned,  which  are  neces- 
sary to  the  complete  creation  of  a  building 
or  structnre;  while  the  word  "proTlaioDs" 
ifl  ordinarily  understood  to  be — just  what 


was  furnished  In  this  case — some  kind  of  an 
edible;  and  It  seems  to  us,  In  the  language 
of  the  appellant,  that  it  would  be  a  strained 
and  fantastic  view  to  hold  that  provisions 
of  this  character  were  comprehended  in  the 
word  "material."  Webster's  definition  of 
material  Is,  "The  substance  or  matter  of 
which  anything  is  made  or  may  be  made," 
and  that,  we  think,  Is  the  ordinary  imder- 
standiug  of  tlie  word;  while  the  same  author 
defines  "provisions"  as  "a  stock  of  food;  any 
kind  of  eatable,  collected  or  stored."  If  it 
should  be  held  that  provisions,  in  this  seoHe,' 
were  llenable  under  the  title  of  this  act, 
because  they  were  a  necessary  element  In 
the  prosecution  of  the  work,  by  the  some 
reasoning  under  this  title  horses  necessarily 
used  In  the  grading  of  the  road,  and  even 
the  food  or  provisions  used  by  such  horses, 
could  reasonably  be  contemplated  and  pro- 
vided for  in  the  act.  It  can  readily  be  seen 
that  such  a  construction  would  destroy  all 
limitation,  and  render  nugatory  this  wise 
provision  of  the  Constitution.  It  was  held 
by  this  court  in  Perclval  v.  Cowychee,  etc., 
District,  15  Wash.  480,  46  Pac.  1036,  that  the 
title  of  an  act  showing  that  Its  object  is  to 
provide  for  the  organization  and  govern- 
ment of  irrigation  districts  and  the  sale  of 
bonds  arising  therefrom  was  not  broad 
enough  to  embrace  a  provision  in  the  act 
for  validating  the  indebtedness  of  a  district 
previously  organized,  and  the  levying  of  a 
tax  to  pay  the  same.  In  tne  course  of  thf 
discussion  the  following  language  was  used: 
"That  the  provision  In  the  Constitution  in 
question  should  be  reasonably  construed, 
and  legislation  sustained  which  fairly  comes 
within  the  subject-matter  embraced  In  the 
title,  has  been  frequently  held  by  this  court. 
See  Marston  v.  Humes,  3  Wash.  267,  28  Pac. 
520.  And  such  we  believe  to  be  the  tenden- 
cy of  the  decisions  of  all  the  courts.  But  it 
will  not  do  to  sustain  legislation  which  is  so 
foreign  to  the  subject-matter  embraced  In 
the  title  that  one  could  read  such  title  with- 
out having  his  attention  In  any  manner  di- 
rected toward  the  legislation  attempted  to 
be  embraced  thereunder.  A41tle  may  be  as 
broad  as  the  Legislature  sees  fit  to  make  it, 
and  thereunder  any  specific  legislation,  as  to 
any  subject  relating  to  the  general  matter 
thus  broadly  embraced  in  the  title,  sustain- 
ed. But  when  it  sees  fit  to  adopt  a  restrict- 
ed title,  and  thereunder  attempts  to  enact 
provisions  not  fairly  within  such  restricted 
title,  such  provisions  .cannot  be  given  force 
by  reason  of  the  fact  that  It  would  have 
been  competent  for  the  Legislature  to  have 
adopted  a  more  generic  title,  and  thereunder 
properly  Included  all  of  the  provisions  of  the 
act."  The  same  language  might  with  pro- 
priety be  used  in  this  case.  The  Legislature 
saw  fit  to  adopt  a  restricted  title;  such  a 
title  as  was  oi-dinarlly  and  universally,  we 
think,  understood  as  comprehending  sub- 
stances which  went  Into  and  became  a  part 
ot  a  Btractnre;  and«  bad  the  Legtsflature  in- 
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tended  to  have  Incotporated  Into  tbe  act  an 
entirely  different  character  of  goods,  it 
should  hare  adopted  a  broader  title.  And  a 
reference  to  the  act  shows  that  this  distinc- 
tion existed  in  the  mind  of  the  Legislature 
itself,  for  the  proviso  makes  this  distinction 
when  It  says  that  "whenever  any  railroad 
company  shall  contract  with  any  person  for 
tbe  construction  of  its  road  or  any  part 
thereof,  such  railroad  company  shall  take 
from  the  person  with  whom  such  contract 
Is  made  a  good  and  sufficient  bond  condi- 
tioned that  such  person  shall  pay  all  laborers, 
mechanics  and  material  men,"  and  then 
adds,  "and  persons  who  supply  such  con- 
tractors with  proTisions."  So  that,  If  it  had 
been  the  legislative  understanding  that  pro- 
visions fall  within  tiie  meaning  of  materials, 
the  added  olanse,  "and  persons  who  supply 
SDCh  contractors  with  provisions,"  was  en- 
tirely  nnnecessary,  because,  if  the  word 
"material"  is  broad  enough  to  cover  the 
word  "provisions,"  then  those  furnishing 
provisions  would  have  been  materialmen. 
This  case  was  earnestly  presented  by  many 
eminent  counsel  representing  the  different 
parties  to  tbe  action,  and  exhaustive  briefs 
and  able  oral  arguments  were  furnished  to 
the  court;  but  the  provisions  of  the  statute 
upon  which  the  appellant  relies  for  Judg- 
ment in  this  case  are  to  our  mind  so  palpa-. 
bly  in  conflict  with  the  constitutional  pro- 
rlslou  above  mentioned  that  we  do  not  deem 
it  necessary  to  cito  further  authority  in  sus- 
taining the  Judgment. 

It  Is  contended  that,  ao  far  as  the  Mtaa. 
Indemnity  Company  is  concerned,  it  Is 
bound.  In  any  event,  on  a  common-law  obli- 
gation; but  this  cannot  be  true  for  the  rea- 
son that  there  Is  no  privity  between  the  ap- 
pellant and  the  indemnity  company. 

We  think  the  court  did  not  err  in  sustain- 
ing the  demurrers  to  the  complaint;  and  the 
Judgment  is  affirmed. 

FULLERTON,  C.  J.,  and  ANDERS,  HAD- 
LBY.  and  MOUNT,  JJ.,  concur. 
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AINSA,  Appellant,  v.  NEW  MEXICO  & 
A.  R.  CO.  et  al..  Appellees.  (Civ.  377.)  {Su- 
preme Court  of  Arizona.  Jan.  29,  1894.)  Ap- 
peal from  District  Court,  Ptma  County;  be- 
fore Justice  R.  E,  ffloan.  Rochester  Ford  and 
Selim  M.  Franklin,  for  appellant.  William 
Herring,  William  Barnes,  W.  M.  Lovell,  and 
Mnxwell  &  Satterwhite,  for  appellees. 

HAWKINS,  J.  The  facts  in  this  case  are 
the  same  as  in  No.  376,  4  Ariz.  23G,  3(t  Pac. 
'211\;  the  complaint  joiniog  the  saicic  corpora- 
tion with  various  settlers  as  defendnnts.  The 
cause  was  tried,  which  developed  such  facts, 
and  the  court  dismissed  the  bill  of  complaint  on 
the  ground  of  a  waut  of  jurimlirtion  to  KCttle 
the  title  to'an  unconfirmed  Mexican  land  giant, 


and,  we  think,  noperlr.  Ainsa  r.  New  Mex- 
ico, etc.,  R.  R.  Go.  (No.  376)  4  Aria.  236,  3tt 
Pac.  213.  Judgment  affirmed. 

BAKER,  0.  J.,  and  ROUSE.  J.,  concur. 

Reversed  176  U.  8.  76.  20  Sup^  Gt  28,  44  L. 
Bd.  7& 


ALLEN.  Appellant,  v.  ARIZONA  COPPER 
CO.,  Appellee.  (Civ.  416.)  (Supreme  Gonrt  of 
Arizona.  March  8, 1894.)  Appeal  from  District 
Court,  Graham  County;  before  Justice  Owen 
T.  Rouse.  G.  C.  Israel.  E.  J.  Edwards,  and 
Francis  J.  Heney,  for  appellant.  Alexander 
Campbell  and  Bi.  J.  Bgan,  for  appellee.  IMs- 
miued. 


ALVARADO,  Appellant,  t.  LEVY.  Appel- 
lee. (Civ.  400.)  (Supreme  Court  of  Arizona. 
Jan.  11,  1894.)  Appeal  from  District  Court, 
Yuma  County;  before  Justice  A.  C.  Baker. 
G.  M.  Knizht  and  H.  N.  Alexander,  for  appel- 
lant. U.  C.  Davis  and  S.  M.  Franklin,  for  ap- 
pellee. Dismissed. 


ARIZONA  CENT.  BANK,  AppeUant.  v.  E. 
H.  WITHERELLj  Appellee.  ((Sr.  332.)  (Su- 
preme Court  of  Arizona.  April  14,  1893.)  Ap- 
peal from  District  Court,  Yavapai  County;  be- 
fore Justice  Henry  G.  (hooding.  Wilson  &  N<ir- 
ris,  for  appellnnt  Baldwin  ft  Johustoo,  Cor 
appellee.  Affirmed. 


ARIZONA  GAZETTE  CO.  v.  BOONE,  Au- 
ditor. (Civ.  375.)  (Supreme  Court  of  Arizona. 
Jan.  26.  18^)  Application  for  writ  of  manda- 
mus. Cox  ft  Street,  for  petitions.  Dismissed. 


ATLANTIC  ft  P.  R.  CO..  PlainUff  in  Error. 
V.  DEFIANCE  CATTLE  CO.,  Defendant  in 
Error.  (Civ.  468.)  (Supreme  Court  of  Arizona. 
Jaly  15,  1895.)  Error  from  District  Court. 
Apache  County;  before  Justice  J.  J.  Hawkins. 
C.  N.  Sterry,  for  plaintiff  hi  error.  J.  P.  Wil- 
son, for  defendant  in  error.  Affirmed. 


Ex  parte  BARNES  et  aL  (Civ.  394.)  ff^u- 
IH«me  Court  of  Arizona.  Nov.  8,  1893.t  Appli- 
cation for  writ  of  habeas  corpus.  Benjamin 
Goodrich  and  Kibbey  &  Israel,  for  petitioners. 
Francis  J.  Heney,  Atty.  Gen.,  for  the  Territory. 
William  H.  Barnes  discharged.  John  O.  Dun- 
bar remanded  to  sheriff  of  Fima  county. 


BARNES  V.  HUGHES,  Territorial  Auditor. 
(Civ.  307.)  (Supreme  Court  of  Arizona.  Jan.. 
1^3.)^Application  for  writ  of  mandamus.  Wil- 
liam H.  Barnes,  in  pro.  per.  William  Horing. 
Atty.  Gen.,  for  respondent. 

SI^AN.  J.  This  case  is  in  all  reanects  similar 
to  the  case  of  Porter  v.  Hutches  Gust  decided) 
4  Ariz.  1,  32  Pac.  1GC».  The  same  statement  of 
facts  was  argued  to  on  this  case  as  in  Porter 
V.  Hughes,. and  hcnt-e  the  decision  of  the  latter 
case  will  control  in  the  disposition  of  this  case. 
The  i^aintiff  will  therefore  be  granted  the  writ 
prayed  for  in  hia  complaint. 

KIBBEY  and  WELLS.  JJ.,  concur. 


BBASON.  Appellnnt,  v.  TERRITORY,  Re- 
spondent. (Or.  398.)  (Supreme  Gonrt  of  Ari- 
zona. Jan.  10,  18&4.)  Appeal  from  District 
Court,  Graham  County;  before  Justice  Owen 
T.  Rouse.  P.  L.  B.  Goodwin  and  B.  J.„Bd- 
wards,  for  appellant.  P.  J.  Heney,  Atty.  Qen_ 
and  Wiley  E.  Jones,  Diat.  Atty.,  for  the  Trr- 
ritory.  Affirmed. 
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BENNITT,  Apppllant,  t.  PERLEY  et  al., 
Appellees.  (Civ.  (Supreme  Court  of  Ari- 

zona. Feb.  23,  18i)5.)  Appeal  from  District 
Court,  Maricopa  County;  before  Justice  A.  C. 
Baker.  C.  F.  Aineworth,  for  appellant  P.  8. 
Perley,  for  appellees.  Affirmed. 


BLBVINS,  Appellant.  T.  TERRITORY,  Re- 
spondent. (Or.  lOO.l  (Supreme  Court  of  Ari- 
zona. Jan.  28,  1895.)  Appeal  from  District 
Court,  Gila  County;  before  Justice  Owen  T. 
Rouse.  B.  J.  Edwards,  for  the  Territorr,  Be- 
Tersed. 


BOWEN,  Appellant,  v.  BANK  OF  BRIT- 
ISH COLUMBIA,  AppeUee.  (Cir.  491.)  (Su- 
preme Court  of  Arizona.  July  12,  1895.)  Ap- 
peal from  District  Court,  Maricopa  County ; 
before  Justice  A.  C.  Baker.  J.  B.  Woodward, 
for  appellant.  Jose^  Oompbell,  for  aM>«llee. 
Affirmed. 


BOTLB.  Appellant,  v.  TERRITORY,  Re- 
spondent. (Civ.  424.)  (Supreme  Ourt  of  Ari- 
zona. Jan.  30,  1894.)  Appeal  from  District 
Court,  Pima  County.  John  C.  Kellum,  for  pe- 
titioner. Francis  J.  Hener,  Atty.  Qen.,  for  the 
Territory.  Denied. 


BRAVIN.  Appellant,  v.  CITY  OF  TOMB- 
STONE et  al..  Appellees.  (Civ.  431.)  (Supreme 
Court  of  Arisona.  Jan.  25.  1895.)  Appeal  from 
Disteirt  Court,  Cochise  County.  'Wflliam  H. 
Barnes  and  John  H.  Martin,  tor  appellant. 
James  Rellly,  for  appellees.  DismlBsed. 

BRECHT.  Appellant,  v.  SAN  FRANCISCO 
BREWERIES  CO.,  Limited,  Appellee.  (Civ. 
402.)  (Supreme  Court  of  Arizona.  July  10, 
1895.)  Appeal  from  District  Court,  Yavapai 
County;  before  Justice  J.  J.  Hawkins.  Hem- 
don  &  Norris,  for  appellant.  T.  W.  Johnston 
and  L.  M.  Uoefler  (Oarber,  Boalt  &  Bishop, 
of.  counsel),  for  aw^Uee.  Affirmed. 

OADMAN,  Appellant,  v.  OLD  DOMINION 
COPPKR  CO.,  Appellee.  (Civ.  444.)  (Supreme 
Court  of  Arizona.  Feb.  23,  1895.)  Appeal  from 
District  Court,  Gila  County;  before  Justice 
Owen  T.  Rouse.  Barnes  &  Martin  and  Peter 
T.  Robertson,  for  appellant.  Fitch  &  Campbell 
and  E.  J.  Edwards,  for  appellee.  Dismissed. 


CAD5IAN.  Plaintiff  in  Error,  v.  OLD  DO- 
MINION COPPER  CO.,  Defendant  in  Error. 
(Civ.  473.)  (Supreme  Court  of  Arizona.  July  10, 
ISHu.)  Error  from  District  Court.  Gila  County; 
before  Justice  Oweti  T.  Rouse.  Bamea  &  Mar- 
tin, for  plaintiff  in  error.  Fitch  &  Campbell, 
for  defendant  in  error.  Dismissed. 


CALIFORNIA  BRIDGE  CO.,  Plaintiff  In 
Error,  v.  PUSH  et  al..  Defendants  in  Error. 
(Civ.  411.)  (Supreme  Court  of  Arizona.  Jaly  12, 
1895.)  Error  from  District  Court.  Mariropfl 
County;  before  Justice  H.  C.  Gooding.  Street 
&  Frazier,  for  plaintiff  in  error.  Fletcher  M. 
Doan  and  Selim  M.  Franklin,  for  defendants  in 
error.  Dismissed. 


CAMPBELL,  Apprllant,  v.  KASTNBR  et 
al..  Appellees.  (Civ.  359.)  (Supreme  Court  of 
Arizona.  April  14,  1893.)  Appeal  from  District 
Court,  Tarapai  County;  before  Justice  Ed- 


mund W.  WpIIs.  J.  F.  Wilson  and  L.  H.  Eg- 
gers,  for  appellant  Baldwin  &  Johnson,  for 
apx>eIleeB.  Keveraed. 

CANADA  DEL  ORO  MINES,  Limited.  Ap- 
pellant, y.  MILTENBERG,  Appellee.  (Civ. 
484.)  (Supreme  Court  of  Arizona.  July  31, 
1895.)  Appeal  from  District  Court,  Pima  Coun- 
ty;  before  Justice  J.  D.  Bethune.  Frank  H. 
Hereford,  for  appellant.  William  M.  Lovell, 
for  appellee.  Affirmed. 


CARROLL,  Appellant,  v.  GOODWIN.  Ap- 

Sellee.  (Civ.  423.)  (Supreme  Court  of  Arizona, 
an.  29,  1894.)  Appeal  from  District  Court, 
Yavapai  County;  before  Justice  John  J.  Haw- 
kins. Baldwin  &  .Tohnston,  for  appellant.  J.  F. 
Wilson,  for  appellee.  Affirmed. 


OOHN,  Appellant,  v.  MEHAN  et  al..  Appel- 
lees. fCiv.  3!>0.)  (Supreme  Court  of  Arizona. 
July  31.  1895.)  Api)eal  from  District  Court, 
Cochise  County:  before  Justice  Richard  E. 
Sloan.  W.  H.  Barnes,  M.  A.  Smith  and  Wil- 
liam C.  Stable,  for  appellant.  James  Reilly  and 
Allen  R.  English,  for  appellees.  Affirmed.  See 
174  U.  S.  539,  19  Sup.  Ct.  802,  43  L.  Ed.  1077. 


COOK  et  al..  Appellants,  v.  GILA  COUNTY, 
Appellee.  (Civ.  441.>  (Supreme  Oourt  of  Ari- 
zona. July  10.  1805.)  Appeal  from  District 
Court,  Gila  County;  before  Justice  Owen  T. 
Rouse.  Cox  &  Street,  for  appellants.  E.  J. 
Edwards,  for  appellee.  Affirmed. 


CROWLEY,  Petitioner,  v.  DISTRICT 
COURT  OF  MARICOPA  COUNTY  et  al., 
Respondents.  (CJiv.  486.)  (Supreme  Court  of 
Arizona.  July  15,  1895.)  Application  for  ^vrit 
of  mandamus.  C.  F.  Ainsworth,  for  petitioner. 
Thomas  Armstrong,  Jr..  for  resix>ndents.  Writ 
denied. 


DAGK39  et  al.,  Apppllants,  v.  McCRUM.  Ap- 

Sellee.  (Civ.  446.)  (Supreme  Court  of  Arizona, 
uly  10,  1895.)  Appeal  from  District  Court, 
Coconino  County;  befitre  Justice  J.  J.  Hawkins. 
R.  E.  Sloan,  L.  H.  Chnbners,  H.  Z.  Zuck.  A. 
J.  Daggs,  and  P.  B.  McCabe,  for  appellants. 
Hemdon  &  Norris,  for  appellee.  Affirmed. 


DELINQUENT  TAX  LIST  OF  PIMA 
COUNTY  FOR  1891,  Appellant,  v.  TERRI- 
TORY, Appellee.  Appeal  of  SANFORD.  (Civ. 
SoyV^!-)  (Supreme  Court  of  Arizona.  Jan.  17. 
18V>4.)  Appeal  from  District  Court,  Piina 
County ;  before  Justice  R.  E.  Sloan.  Max- 
well &  Satterwhite,  for  appellant.  Frank  H. 
Hereford  and  William  H.  Lovell.  for  appellee. 

BAKER,  C.  J.  This  is  an  appeal  from  a  judg- 
ment for  delinquent  taxes  for  the  year  IM'.il. 
The  questions  presented  relate  mainly  to  the 
manner  of  makmg  the  assessment  and  making 
up  the  delinquent  list.  We  do  not  think  any 
of  them  fatal  to  the  taxes,  and  deem  thorn  ir- 
regularities only.  This  case  is  governed  by  the 
one  decided  at  the  present  term  (In  re  Delin- 
quent Tax  List  of  Pima  County,  4  Ariz.  186, 
37  Pac.  370),  and  the  case  of  Territorj-  v. 
Yavapai  County,  8  Aris.  117,  21  Pec.  768.  The 
judgment  is  affirmed. 

HAWKINS,  J.,  concurs.  ROUSE,  J.,  con- 
curs  in  result. 


DELINQUENT  TAX  LIST  OF  PIMA 
COUNTY  FOR  1892  (MAISH  et  al..  Objectors) 
v.  TERRITORY.  (Civ.  392.)  (Supreme  Court 
Of  Arizona.  Jan.  17,  1894.)  Appeal  from  Dis- 
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tnet  Court,  Pima  Covinty;  before  Justice  R.  E. 
Sloan.  C.  W.  Wright,  for  appellants.  F.  H. 
Hereford  and  William  H.  Lovell,  for  appellee. 
Affirmed. 


DIAL  Appellant,  t.  OLSBN  et  al„  Appellees. 
(Civ.  365.)  (Supreme  Court  of  Arizona.  April 
15,  18i)3.)  Appeal  from  District  Court,  Gra- 
ham Comity;  before  Justice  Joseph  H.  Kib- 
bey.  John  W.  Kobb  and  Francis  J.  Heoer,' 
for  appellant  U.  K.  Wilson,  for  appellees. 
Affirmed. 


DUKE.  Appellant,  v.  FEJRGUSON,  Appellee. 
(Civ.  442.)  {Supreme  Court  of  Arizona.  Feb. 
23,  1895.)  Appeal  from  District  Court,  Yavapai 
County;  before  Justice  John  J.  Hawkins.  T. 
W.  Johnston,  for  appellant  J.  F.  Wilson,  for 
appellee.  Affirmed. 


Ex  parte  DUNBAR.  (Oiv.  S96^  (Supreme 
Court  of  Arizona.  Not.  13,  1893.1  Applica- 
tion for  writ  of  habeas  comus.  William  H. 
Barnes  and  Benjamin  Goodrich,  tor  petitioner. 
Francis  J.  Heney,  Att7.  Gen.,  for  the  Terri- 
tory. Petitioner  dlsdiarged. 


ESCAROSA,  Appellant,  v.  UNITED 
STATES,  Respondent.  (Cr.  107.)  (Supreme 
Court  of  Ariaona.  July  13. 189S.)  Appeal  from 
District  Court,  First  District;  before  Justice 
J.  D.  Bethune.  Frank  H.  Hereford,  for  appel- 
lant. £1.  B.  EUlnwood,  U.  S.  Dist.  Atty.  Af- 
firmed. ' 


FLORENCE  CANAL  CO.,  Appellant  v. 
DAVIS,  Appellee.  (Civ.  412.)  (Supreme  Court 
of  Arizona.  Jan.  1SU4.)  Appeal  from  Dis- 
trict Court  Pinal  County;  before  Justice  Owen 
T.  Rouse.  Kibbey  &  Israel,  W.  H.  Barnes, 
and  W.  R.  Stone,  for  appellant.  H.  B.  Sum- 
mers, Francis  J.  Heney,  and  William  Herring, 
for  ai^ellee.  Affirmed. 


FLORENCE  PUB.  CO..  Appellnnt  v.  WIL- 
LIAMS, Appellee.  (Civ.  464.)  (Supreme  Court 
of  Arizona.  Jan.  31,  1895.)  Appeal  from  Dis- 
trict Court  Pinal  County;  before  Justice  Owen 
T.  Rouse.  £.  J.  Edwards,  for  appellee.  Dis- 
missed. 


FLORES.  Appellant,  v.  KEMP  et  al..  Ap- 
pellees. (C3v.  iiVy.)  (Supreme  Court  of  Arizo- 
na. July  8,  189o.)  Appeal  from  District 
Court  Maricopa  County;  before  .lustice  A.  O. 
Baker.  G.  B.  Gordon  and  J.  F.  Moriarty,  for 
appellant.  C.  F.  Aioswortli,  for  appellees. 
IHsmlssed. 


GILA  COUXTY,  Appellant  v.  THOMPSON 
et  al..  Appellees.  (Civ.  440.)  iSiipreiiie  Court 
of  Arizona.  Feb.  23,  18i>o,)  Appeal  from  Dis- 
trict Court  Gila  County;  before  Justice  Owen 
T.  Rouse.  Cox  &  Street,  for  appellant.  E.  J. 
Edwards,  W^.  H.  Barnes,  and  Joseph  Camp- 
bell, for  appellees.  Affirmed. 


iJR.\Y,  Sheriff,  et  al..  Appellants,  v.  SPANG- 
ENBURG.  Appellee.  (Civ.  304.)  (Supreme 
Court  of  Arizona.  April  14.  1893.)  Appeal 
from  District  Court  Maricopa  County;  before 


Justice  Henry  O.  Gooding.  H.  N.  Aleiander, 
for  appellants.  M'eltster  Street  and  U.  L. 
Wliarton,  for  appellee.  Affirmed. 


HEYMAN  et  al.,  Appellants,  v.  OWEN.  Ap- 

Jellee.  (Civ.  420.)  (Supreme  Court  of  Arizona, 
an.  26,  1895.)  Appeal  from  District  Court 
Graham  County.  E.  J.  Edwards,  for  appeUee. 
Dismissed. 


JACKSON  et  al.,  Appellants,  t.  TERRI- 
TORY, Respondent  (Cr.  93.)  (Supreme  Court 
of  Arizona.  Feb.  23,  1895.)  Appeal  from  Dis- 
trict Court  Apache  County;  before  Justice 
J.  J.  Hawkins.  J.  F.  Wilson  and  W.  H.  Bur- 
bage,  for  appellauts.  Francis  J.  Heney,  Atty. 
Gen.,  and  T.  O.  Norris,  for  the  Territory.  Re- 
versed. 


JACKSON,  Appellant  v.  UNITED  STATES^ 
Respondent  (Cr.  97.)  (Supreme  Oiurt  of  Ari- 
zona. July  11^  1894.)  Appeal  from  District 
Court  Yavapai  County;  before  Justice  John 
J.  Hawkins.  R.  E.  Sloan  and  H.  D.  Ross,  for 
appellant.  B.  E.  Ellinwood.  U.  S.  Dist.  Atty.. 
and  J.  G.  Hemdon,  for  the  United  States. 
Writ  denied. 


JACKSON,  Appellant  v.  WALKER,  Clerit 
of  District  Court,  Appellee.  (Civ.  488.)  (Su- 
preme Court  of  Arizona.  July  11,  1895.)  Ap- 
peal from  District  Court,  Maricopa  County:  be- 
fore Justice  A.  O.  Baker.  J.  B.  Woodward,  for 
appellant.  Fitch  &  Campbell,  for  appellee. 
Dismissed. 


JACKSON  OOTINTY  BANK,  Appellant  t. 
AINSWORTH,  Appellee.  (CSv.  340.)  (Su- 
preme Court  of  Arizona.  April  16,  189.3.)  Ap- 
peal from  District  Court  Maricopa  County. 
Hancock  &  Perley,  for  appellant  C.  F.  Ains- 
worth,  for  appellee.  Dismissed. 


JONES,  Defendant  in  Error,  t.  MURPHY  et 
al.,  PlaintiEEa  in  Error.  (Civ.  4ttO.)  (Snprem** 
Court  of  Arizona.  Feb.  23,  1895.)  Elrror  from 
District  Court,  Maricopa  County;  before  Jus- 
tice A.  C.  Baker.  C.  F.  Ainaworth,  for  plaia- 
tiffs  in  error.  J.  B.  Woodward  and  H.  C. 
Mange,  for  defendant  in  error.  Aflbmed. 


Ex  parte  KING.  (Civ.  397.)  (Supreme  0>art 
of  Arizona.  Nov.  21,  181)3.)  Appiication  for 
writ  of  habeas  corpus.  E.  J.  Edwards,  for  pe- 
titioner. Francis  J.  Heney.  Atty.  Gen.,  for  the 
Territory.   Petitioner  dischaived. 


KINNEAR  T.  KINNEAR  et  al.  (SKINNER. 
Intervener).  (Civ.  389.)  (Supreme  Court  of 
Arizona.  Feb.  23,  1895.)  Appeal  from  District 
Court  Cochise  County;  before  Justice  Richard 
E.  Sloan.  W.  H.  Barnes,  for  appellant  Wil- 
liam Herring,  for  appellees.  Affirmed. 


KLEYENSTAUBBR  et  al..  Appellants,  t. 
SOLOMON  et  al..  Appellees.  {Civ.  404.)  (Su- 
preme Court  of  Arizona.  July  24,  1894.)  .Ap- 
peal from  District  Court.  Graham  County;  be- 
fore Justice  Owen  T.  Rouse,  R.  E.  Wilson, 
for  appeilauta.  Edwards  &  Moorman  and  W. 
E.  Jones,  for  appellees.  Dismissikl. 
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LEWIS,  Appellant,  v.  PIMA  COUNTY,  Ap- 
pellee. (Civ.  3iS5.)  (Supreme  Court  of  Ari- 
zona. April  14,  1803.)  Appeal  from  District 
Court  Pima  County;  before  Justice  Richard 
£.  Sloan.  Barnes  «  Martin,  for  appellant. 
IrVilUam  M.  LoTell,  Dist.  Atty..  anif  C.  W. 
Wrigbt  for  appellee.  Affirmed.  On  appeal 
to  the  United  States  Supreme  Court,  affirmed. 
155  U.  S.  54,  IS  Sup.  Ct.  22,  39  L.  Ed.  67. 


I.YXCH,  Appellant,  v.  UNITED  STATES. 
Kespondent.  (Cr.  96.)  ^Supreme  Court  of  Ari- 
zona. July  11,  1894.)  Appeal  from  District 
Court,  Yavapai  County;  before  Justice  John 
J.  HawkiDfl.  R.  E.  Sloan  and  H.  D.  Ross,  for 
appellant.  E.  E.  KUlDwood,  U.  S.  Dist.  Atty., 
and  J.  C.  Hemdon.  for  the  United  States. 
Writ  denied. 


McOIXNESS,  Appellant,  t.  McGIKNESS, 
Appellee.  (Civ.  408.)  (Supreme  Court  of  Ari- 
zona. Jan.  28,  1894.)  Appeal  from  District 
Court,  Maricopa  County;  before  J\istice  A.  C. 
Baker.  Klbb«y  &  Israel,  for  appellant  Sitch 
&  Campbell*  for  appellee.  Affirmed. 


MAIN,  Plaintiff  in  Error,  t.  CUEN,  De- 
fendant In  Error.  (Civ.  836.)  (Supreme  Court 
uf  Arizona.  Jan.  28,  1893.)  Error  from  Dis- 
trict Court,  Pima  County;  before  Justice  Rich- 
ard K  Sloan.  Barnes  &  Martin,  for  plaintiff 
in  error.  F.  3.  Heney  (Jeffords  &  Franklin,  of 
connsel),  for  defendant  in  error. 

PER  CURIAM.  The  only  question  souaht  to 
be  presented  in  this  case  is  as  to  the  exclusion 
by  the  court  of  evidence  proposed  by  plaintiff 
in  error  at  the  trial.  There  is  no  statement  of 
farts  in  the  record,  and  the  proposed  evidence 
is  not  included  in  the  bill  of  exceptions.  No 
briefs  have  been  filed  by  either  party,  though 
the  cause  has  been  in  this  court  for  more  than 
a  year.  The  record  diadoses  no  error.  Writ 
denied. 


.  MARKS,  Appellant,  v.  SAN  FRANCISCO 
BREWERIES  CO.,  Limited,  AppeUee.  (Civ. 
4(tl.)  (Supreme  Court  of  Arizona.  July  80, 
1893.)  Appeal  from  Dietrict  Court,  Yavapai 
County-  before  Justice  J.  J.  Hawkins.  Hera- 
doi)  &  Xorris.  for  appellant.  T.  W.  JtAnston 
and  L.  M.  Hoetler  ((barber,  Boalt  &  BUhofh  of 
counsel),  for  appellee.  Affirmed. 


MAUREL,  Plaintiff  In  Error,  v.  McDON- 
ALD  et  al..  Defendants  in  Error.  (Civ.  352.) 
(Supreme  Court  of  Arizona.  Jan.  10.  1893.) 
Error  from  District  Court,  Gila  County;  before 
Justice  J.  H.  Kibbey.    Andre  Maurel,  in  pro. 

Eer.  E.  J.  Edwards,  for  defendants  in  error, 
(ismissed. 


MIRANDA  et  at.,  Appellants,  v.  GOLD- 
MAN et  al.,  Appellees.  (Civ.  47&)  (Supreme 
Court  of  Arizona.  July  13,  1895.)  Appeal 
from  District  Court,  Maricopa  County;  before 
Justice  A.  0.  Baker,  Cox  &  Street,  Dameron 
&  Crenshaw,  and  J.  B.  Woodward,  for  appel- 
lants. Fitoi  &  Campbell,  tor  appellees.  Af- 
firmed. 


08B0RN,  Appellant,  v.  CENTRAL  AVE. 
DRIVING  ASS'X,  Ai)petlee.  (Civ.  493.)  (Su- 
preme  Court  of  Arizona.  July  12,  1895.)  Ap- 
peal from  District  &)Qrt,  Maricopa  Conn^;  be* 
fore  Justice  A.  C.  Baker.  01  F.  Ainsworth, 
for  appellee.  Affirmed, 


PETERS,  Appellant  t.  PHCBNIX  NAT. 
BAXK,  Appellee.  (Civ.  490.)  (Supreme  Court 
of  Arizona.  July  9,  1896.)  Appeal  from  Dis- 
trict Court*  Maricopa  County;  before  Justice 
A,  CL  Baker.  J.  B.  Woodward,  for  appellant. 
L.  H.  Ohalmm,  for  appellee.  Affirmed. 


PINAL  COUNTY,  Plaintiff  in  Error,  v. 
PUSH  et  al..  Defendants  in  Error.  (Civ. 
410.)  (Supreme  Court  of  Arizona.  Jan.  16, 
1894.)  Error  from  District  Court,  Maricopa 
County:  before  Justice  Joseph  H.  Kibbey. 
Ivibbey  &  Israel,  for  plaintiff  m  error.  S.  M. 
Franklin,  for  defendants 


REYMERT,  Aopellant,  v.  JOHNSON,  Ap- 
pellee. (Civ.  489A  (Supreme  Court  of  Ari- 
zona. July  10,  1895.)  Appeal  from  District 
Court,  Pinal  County;  before  Justice  Owen  T. 
Rouse.  Joseph  Campbell,  for  appellee.  Af- 
firmed. 


RIGDON  et  al.,  Appellants,  v.  COTTRELL. 
Appellee.  (Civ.  480.T  (Supreme  Court  of  Ari- 
zona. July  11,  189o.)  Appeal  from  District 
Court,  Maricopa  County;  before  Justice  A.  C. 
Baker,  J,  B.  Early  and  F.  H,  Lyman,  for  ap- 
pellants, Millay  &  Bennett,  for  appellee.  Af- 
firmed. 


RTDER,  Appelant,  t.  RIXON,  Appellee. 
(Civ.  467.)  (Supreme  Court  of  Arizona.  July 
10,  1895.)  Appeal  from  District  Court,  Mari- 
copa Oounty;  before  .Tnstice  A.  C.  Baker.  J. 
B.  Early,  for  appeltant.  Alexander  &  Stilwell, 
for  appellee.  Affirmed. 


SALINE.  Appellant,  t.  UNITED  STATES, 
Respondent.  (Or.  98.)  (Supreme  Court  of  Ari- 
zona. -  July  11,  1894.)  Appeal  from  District 
Court,  Yavapai  County;  before  Justice  John  J. 
Hawkins.  R.  R  Sloan  and  H.  D.  Ross,  for 
appellant  E.  E.  Elllnwood,  U.  S.  Dist.  Atty.. 
and  J.  CX  Hemdon,  for  the  United  States. 
Writ  denied. 


SAN  PEDRO  CATTLE  CO.,  Appellant,  t. 
WILUAM8.  Appellee.  (Civ.  S28.)  (Snpreme 
Court  of  Arizona.  Jan.  25,  1893.)  Appeal  from 
District  Court,  Pima  County;  before  Justice 
Richard  E.  Sloan.  Frank  H.  Hereford,  for  ap- 
pellant. 8.  M.  Franklin,  for  appellee.  Af- 
firmed. 


SANTA  FB,  P.  &  P.  RY.  CO.,  Appellant,  v. 
FISHER  et  al.,  Appellees.  (Civ.  407.)  (Su- 
preme Court  of  Arizona.  Jan.  30,  1804.)  Ap- 
peal from  District  Court.  Yavapai  County;  be- 
fore .Tuetice  ,Tohn  J.  Hawkins.  Baldwin  & 
Johnston  and  E.  M.  Doe.  for  appellant.  Hem- 
don &  Norris,  for  appellees.  Affirmed. 


SCOTT,  Appellant,  v.  PIMA  COUNTY,  Ap- 
pellee.  (CSv,  466.)  (Supreme  Court  of  Ari- 
zona. Jnly  10,  1895.)  Appeal  from  District 
Court,  Pima  Coun^;  before  Justice  J,  D. 
Betbane.  Barnes  &  Martin,  for  appellant 
William  M.  Lovell,  Dist.  Atty.,  for  appellee. 
Affirmed. 


SCRIBNER,  Appellant  T.  COCHISE 
COUNTY.  Appellee.  (Civ.  447.)  (Supreme 
Oourt  of  Arizona.  Feb.  23,  1895.)  Appeal 
from  District  Court  Cochise  (^unty;  before 
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Justice  3.  D.  Bethune.  AJIen  B.  English,  for 
appellant.  Tbomas  D.  Satterwhite,  Attjr.  Gen., 
and  G.  W.  Swain,  for  appellee.  Affirmed. 


SILVER  KING  MIN.  CO.,  Appellant,  t. 
BROWN,  Appellee.  (GIt.  421,  422.)  (Su- 
preme Court  of  Arizona.   Feb.  23.  1895.)  Ap- 

Seal  from  District  Court,  Pinal  County;  before 
ustice  Oweu  T.  Rouse.  Kibbey  &  Israel,  for 
appellant.  E.  J.  Edwards  and  H.  B.  Summers, 
for  appellee.  Affirmed. 


SORTILLON,  Appellant.  v.  UNITED 
STATES,  Respondent  (Or.  105.)  (Supreme 
Court  of  AriEOna.  July  31,  1895.)  Appeal 
from  District  Court,  Maricopa  County;  before 
Justice  A.  C.  Baker.  KibW  &  Israel,  for 
appellant.  K  E.  Ullinwood,  U.  S.  Diet.  Attr. 
Reversed. 


SrEINBBOOK,  Appellant,  v.  TERRITORY, 
Respondent.  (O.  103.)  (Supreme  Court  of 
Arizona.  Jan.  28,  189o.)  Appeal  from  Dis- 
trict Court,  Tavapai  County:  before  Justice  J. 
J.  Hawkins.  J.  W-  Wright,  for  appellant. 
Thomas  B.  Satterwhite^  Atty.  Gen.,  for  the 
Territory.  Affirmed. 

SWAIN,  Appellant,  t.  COCHISE  COUNTY, 
Appellee.  (Cit.  341.)  (Supreme  Court  of  Ari> 
zona.  Jan.  25.  1803.)  Appeal  from  District 
Court,  Cochise  County;  before  Justice  Richard 
B.  Sloan,  W.  H.  Stilwell,  for  appellant.  Wil- 
liam Hen-ing.  Atty.  Gen.,  and  Allen  R.  Eng- 
lish, Dist.  Atty.,  for  appellee.  Affirmed. 

TERRITORY,  Respondent,  v.  DAVIS,  Ap- 
pellant. (Or.  08.)  (Supreme  Court  of  Arizona. 
Jan.  25,  1893.)  Appeal  from  District  Court, 
Pima  County :  before  Justice  R,  B.  Sloan.  Al- 
len R,  English  and  W.  M.  Lovell,  for  appellant. 
William  Herring,  Atty.  Gen.,  Frank  Ilereford, 
Dist.  Atty.,  William  H.  Barnes,  and  J.  H.  Mar- 
tin, for  the  Territory.  Affirmed. 


TERRITORY,  Appellant,  v.  DET.INQUEXT 
TAX  LIST  OF  COCHISE  COUNTY  FOR 
181)1,  Appellee  (SOUTIiKUN  PAC.  CO.,  Ob- 
jector). (CIt.  381.)  (Supreme  Court  of  Ari- 
zona. April  14.  1893.)  Appeal  from  District 
Court,  Cochise  County ;  before  Justice  Richard 
E.  Sloan.  Allen  R.  Enslish,  for  appellant  H. 
N.  Alexander,  for  appellee.  Afflrmed. 


Sloan,  Charles  Weston  Wright,  for  appellant. 
Francis  J.  Hen^,  Atty.  6«n.,  tor  the  Terri- 
tory. 

PER  CURIAM^  By  authority  of  Hunter  v. 
Territory.  4  Ariz.  197.  36  Pac.  175,  and  Terri- 
tory V.  Maft  4  Ariz.  300,  in^ra,  decided  at  tirn 
term,  on  motion  of  the  Attorney  General,  the 
appeal  in  this  case  is  dismissed. 


TERRITORY,  Respondent,  t.  GUADALUPI 
et  al.,  Appellants.  fCr.  67.)  (Supreme  Oom-t 
of  Arizo'ia.  Jan.  25,  1893.)  Appeal  from 
District  Court,  Gila  Countj-.  W,  H.  Griffin 
and  T.  B.  McCabe,  for  appellants.  J.  D.  Mc- 
Cabe,  for  the  Territory.  Affirmed. 


TERRITORY.  Respomient,  r.  HOWARD,  Ap- 

Seltaut.  (Cr.  82.)  (Supreme  Court  of  Arizona, 
an.  1.^.  1894.)  Appeal  from  District  Court, 
Yavapai  County;  before  Justice  John  J.  Hawk- 
ins, TI.  h\  Andrews,  for  appellant,  P.  J.  He- 
ney,  Atty.  Gen.,  and  R.  E.  Morrison,  Dist. 
Atty.,  for  the  Territory.  Dismissed  on  motion 
of  the  Attorney  General;  defendant  having 
been  pardoned  by  Governor. 


TERRITORY,  Respondent,  T.  HOWARD, 
Appellant.  (Cr.  85.)  (Supreme  Conrt  of  Ari- 
sona.  Jan.  23,  1894.)  Appeal  from  District 
Court,  Pima  County;   before  Justice  B.  £. 


TERRITORY,  Respondent,  t.  LYALL,  Ap- 

Sellant.  (Cr.  91.)  (Supreme  Court  of  Artzon:i. 
[arch  8,  1894.)  Appeal  from  District  Court, 
Cochise  County;  before  Justice  R.  B.  Sloan. 
Allen  R.  English,  for  appellant.  Francis  J. 
Heney,  Atty.  Gen.,  for  the  Territory. 

HAWKINS,  J.  Indictment  for  conspiracy 
with  Henry  B.  Tomer  et  al.  The  defendaiKs 
Turner  and  Lyall  severed  on  t^  trial.  .  The 
testimony  is  substantially  the  same  as  tbiit  in 
the  case  of  Territory  v.  Turner  (No.  90)  4  Ariz. 
290,  37  Pac.  and  fails  to  show  the  conspir- 
ac;^  charged.  The  defendants  may  hare  been 
guilty  of  a  misdemeanor,  charged  as  the  overt 
acts,  or,  from  the  testimony — U  the  cattle  kill- 
ed at  the  time  of  their  arrest  were  not  their 
property,  and  the  same  were  unlawfully  aud 
feloniously  taken — of  grand  larceny.  Tbey 
were  not  tried  for  these  offenses.  The  motion 
to  ffirect  a  verdict  of  not  gmlty  should  have 
been  sustained.  For  these  and  the  reasons  stat- 
ed in  Territory  v.  Turner,  supra,  the  judpncnt 
is  reversed. 

BAKER,  0.  J.,  concun. 


TERRITORY,  Respondent,  v.  MAY,  Appel- 
lant. (Cr.  79.)  (Supreme  Court  of  Arizona. 
.Tan.  23,  1894.)  Appeal  from  District  Court 
Yavapai  County;  before  Justice  Eilmund  W. 
Wells.  Baldwin  &  Johnston  and  Stewart  & 
Doe,  for  appellant.  Francis  J.  Heney,  Atty. 
Gen.,  for  the  Territory. 

PER  CURIAM.  By  authority  of  Hunter  v. 
Territory  (derided  at  this  term)  4  Ariz.  197.  ."Jfi 
Pac.  175,  in  which  the  same  question  was  rais- 
ed as  to  the  jurisdiction  of  this  court,  the  ni-^- 
tiou  of  the  Attorney  General  to  dismiss  the 
appeal  herein  is  allowed.  ^ 

HAWKINS,  J.,  not  sitting. 


TOOKER  T.  VIRGINIA  GOLD  MIN.  CO. 
(Civ.  492.)  (Supreme  Court  of  Arizona.  July 
11,  1895.)  Appeal  from  District  Court,  Yiiva- 
pai  County;  before  Justice  Oweu  T.  Rouse. 
Herndon  &  Norris,  for  appellee.  Affirmed. 


UNITED  STATES,  Appellant,  T.  DRACH- 
MAN,  Appellee.  (Civ.  3(>9.)  (Supreme  Court 
uC  Arizona.  Jan.  10,  1S94.)  Appeal  from  Dis- 
trict Court,  Pima  County;  before  Jnatire  Rich- 
ard E.  Sloan.  O.  T.  Rouse.  T'.  S.  Dist.  Atty. 
Selim  M.  ^^nklin,  for  appellee.  Affirmed. 


UNITED  VERDE  OOPPER  CO..  Appellant, 
V.  OLIVER,  County  Trea8urer(  Appellee.  (Civ. 
4510  (Supreme  Court  of  Arizona.  Feb.  23. 
1895.)  Appeal  from  District  Conrt.  Yavapai 
County;  before  Justice  J.  J.  Hawkins.  Hein- 
don  &  Norris,  for  appellant.  Thomas  D.  Sat- 
terwhite, Atty.  Gen.,  and  R.  E.  Morrison,  for 
appellee.  Affirmed. 


UNITED  STATES.  Respondent,  v.  PRICE. 
Appellant.  (Cr.  89.)  (Supreme  Court  of  Ari- 
zona. March  S,  1894.)  Appeal  from  District 
Court,  Maricopa  County;  before  Justice  A.  C. 
Baker.  Kibbey  &  Israel,  for  appellant.  E. 
EUinwood,  U.  S.  Dist.  Atty.  RcTersed. 
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VOMOCII^  Appellant,  T.  MOOTB,  Appellee. 
4CiT.  418.)  (Supreme  Goort  of  Arizona.  Jan. 
16,  ISSH.)  Appeal  from  District  Oaurt,  Yuma 
County:  before  Justice  A.  C.  Baker.  8.  M. 
Franklin,  for  appellee.  Dismiued. 


WALKEB'S  ESTATE,  Appellant,  t.  DOR- 
A.N,  Appellee.  (Civ.  343.)  (Supreme  Court  of 
Arizona.  April  14,  1883.)  Appeal  from  Dis- 
trict Court.  Pinal  Coonty:  before  Justice  Jo- 
sepb  II.  Kibbey.  A.  C  Baker  and  Vitch  & 
Campbell,  for  appellant.  Bamea  &  Martin  and 
S.  U.  Franklin,  for  appellee.  Affirmed. 


WALKER'S  ESTATE,  Amellant,  t.  DOR- 
AN,  Appellee.  (Civ.  343.)  (Supreme  Court  of 
Arixona.  July  10,  1885.)  Appeal  from  Dis- 
trict Court  Pinal  Countr;  before  Justice  Jo- 
seph H.  lUbbey.  Fitch  &  CampbeU,  for  ap- 
lellant  Barnes  &  Martin  and  S.  M.  Frank- 
in,  for  appellee.  Affirmed. 


WEINMAN,  Appellant,  t.  MURPHY  et  al., 
Appellees.  (Civ.  434.)  (Supreme  Court  of  Ari- 
sona.  July  13,  1885.)  Appeal  from  District 
Court,  Mancopa  County;  before  Justice  A,  C. 
Baker.  C.  F.  Ainsworth  and  J.  M.  Burnett,  for 
appellant.  Barnes  &  Martin,  for  appellees. 
Bereraed. 


WILSON,  Appellant,  t.  LOWRY  et  al.,  Ap- 
pellees. (CIt.  448.)  (Sui  ireme  Court  of  An- 
Eona.  Jan.  31.  1895.)  Appeal  from  District 
Court,  Yavapai  County;  before  Justice  J.  J. 
Hawkins.  James  H.  Wright,  for  appellant. 
Hemdon  &  Norris,  for  appellees.  Affirmed. 


WOODRUFF,  Appellant.  YAVAPAI 
COUNTY,  Appellee.  (Civ.  463.)  (Supreme 
Court  of  Arizona.  Jan.  30.  1885.)  Appeal 
from  District  Court,  Yavapai  County:  before 
Justice  John  J.  Hawkins.  Herndon  &  Norris 
and  CAiarlea  W.  Wright,  for  appellant  Rob- 
ert E.  Morriaon,  Dist  Atty.,  for  appellee.  Be- 
Tersed. 


WRIGHT  V.  HUGHES,  Auditor.  «»t.  866.1 
(Supreme  Court  of  Arizona.  Jan.  12,  1883.) 
Application  for  writ  of  mandamus.  Baker  & 
Campbell,  for  petitioner.  William  Herring, 
Atty.  Gen.,  for  respondwt.   Writ  issued. 


ZEOKENDORP  et  al..  Appellees,  t.  ZECK- 
ENDORF,  Appellant.*  (av.  432.)  (Supreme 
Court  of  Arizona.  July  10,  1895.)  Appeal  from 
District  Coart,  Pima  County;  before  Justice 
Richard  E.  Sloan.  Heney  &  Ford,  for  appel- 
lant S.  M.  Franklin,  for  appellees.  Reversed. 
Judgment  of  reversal  afflmied  171  U.  S.  686, 
18  Sup.  Ct  882,  48  L.  Ed.  1179. 


In  re  BLAKE'S  ESTATE.  BROWN  t. 
BROWN  et  al.  (L.  A.  1.545.)  (Supreme  Court 
of  California.  Nov.  10,  1804.)  Departmeut  2. 
Appeal  from  Superior  Court,  Santa  Barbara 
County;  J.  W.  Taggart,  Judge.  Judicial  set- 
tlement of  the  estate  of  Anna  S.  Ol  Blake,  de- 
ceased. From  a  judgment  in  favor  of  Allen  A. 
Brown  and  others,  Fnilip  King  Brown  appeals. 
Affirmed.  Richard  C.  Harrison,  for  appellant. 
Richards  &  Carrier,  for  respoDdeoL 

PER  CURIAM.  The  sitnation  briefly  to  thia: 
Both  aidea  agree  that  whatever  rights  appel- 
lent  haa  come  from  the  decree  of  partial  die* 


tribution.  His  title  is  al>solutely  fixed  by  that. 
The  decree  of  fioal  distribution  does  not  pur- 
port, in  terms,  to  affect  this  property  and  this 
riglit  but  it  merely  makes  provision  for  what- 
ever undiscovered  property  in  the  estate  there 
may  be.  If,  by  any  chance,  any  part  of  this 
Miradero  estate  should  ever  fall  into  the  res- 
idue of  the  estate,  the  decree  of  final  distribu- 
tion would  operate  upon  that  If  not,  it  would 
not  operate.  That  is  a  matter  for  future  con- 
sideration, and  is  to  be  governed  wholly  and 
entirely  by  the  terms  and  language  of  the  de- 
cree of  partial  distribution  under  which  this  ap- 
T»Uant  takes.  Therefore  the  judgment  ap- 
pealed from  should  be  affirmed,  and  it  is  so  or- 
oOTed. 


DB  LKONIS  V.  WALSH.  (I*  A.  1.504.) 
(Supreme  Court  of  California.  July  18,  3804.) 
In  Bank.  Appeal  from  Superior  Court,  J^Oft 
Angeles  County;  Waldo  M.  York,  Judge.  Ac- 
tion by  M.  E.  C.  Dc  Leonla  against  E.  E. 
Walsh.  Order  of  submission  on  points  and  au- 
thorities entered  nuuc  pro  tunc.  For  opinion 
in  departmeot,  see  73  Pac.  813.  Dannigan  & 
Dannigan,  for  appellant.  H.  H.  Appel  and 
Horace  Bell,  for  respondent. 

PER  CURIAM.  'The  following  order  hav- 
ing been  made  on  June  6,  1804,  and  not  hav- 
ing been  entered,  it  is  ordered  that  the  some 
be  now  done  nunc  pro  tunc  as  of  date  of  June 
6,  1001:  "The  appellant  moves  to  submit  the 
case  npon  his  points  and  authorities,  upon  the 
grouna  that  the  respondent  had  failed  to  file 
points  and  authorities  within  the  time  allowed 
therefor  under  rule  5  [64  Pac.  viii];  and  npon 
the  said  motion  ft  is  ordered  that  the  said 
cause  be  entered  upon  the  aubmission  calendar 
provided  for  in  rule  3  [64  Pac.  viii]." 


PEOPLE  V.  MASON.    (I*  A.  1,451.)  (Su- 

£reme  Court  of  California.  Sept.  lil,  I'Mi.) 
lepartment  2.  Appeal  from  Supciior  Court. 
San  Diego  County ;  E.  H.  Torrance,  Judge. 
Proceeding  by  the  people  against  Alfred  I). 
Mason.  Iirom  the  judgment,  defendant  appeals. 
Affirmed.  F.  D.  Brandon  and  Edwin  A.  Wells, 
for  oppellant  U.  S.  Webb,  Atty.  Gen^  Ceo. 
A.  Sturtevant.  Deputy  Atty.  Gen.,  and  Cassins 
Carter,  Dist  Atty,  for  the  People. 

PER  CURIAM.  This  case  is  in  principle 
similar  to  that  of  People  v.  Norris  (L.  A.  i.ti:M), 
just  decided)  77  Pac.  898;  end,  on  the  author- 
ity of  that  case,  the  judgment  is  affirmed. 


POTTER    V.    STATE.    (Sac.    1,104.)  (Su- 

6reme  Court  of  California.  Sept  19, 1804.)  In 
lank.  Appeal  from  Superior  Court,  Sacramen- 
to County ;  G.  W.  Nicol,  Judge.  Action  by 
Robert  P.  Potter  against  the  state.  From  a 
judgment  in  favor  of  ^atntifC,  the  state  ap- 
peals. Affirmed.  U.  S.  Webb,  Atty.  Gen.,  and 
Geo.  A.  Sturtevant,  Deputy  Atty.  Gen.,  for 
the  State.   J.  B.  Curtin,  for  respondent, 

PER  C3URIAM.  This  action  was  brouKht 
.under  the  provisions  of  an  act  of  the  Lesiula- 
<ure  of  the  state  of  California,  approved  March 
23,  1901  (St  1901.  p.  640,  c.  214),  entitled  "An 
act  authorizing  suits  against  the  state  on  claims 
or  demands  arising  under  au  act  entitled  'An 
act  fixing  a  bounty  on  coyote  Bcalps,'  approved 
March  81,  1801  [St  1891.  p.  280.  c.  198J,  and 
regulating  the  proceedings  therein."  Judg- 
ment went  for  the  plaintiff  in  the  court  below, 
and  the  defendant  appeals  therefrom  on  the 
jlidgment  roll  alone.  The  action  Is  the  same 
m  cliaracter  as  that  of  Bickerdike  v.  State  (just 
decided,  Sac.  No.  1,237)  78  Pac.  270,  and  the 
(complaint  is  Bubstantially  the  same  aa  in  that 
case.  The  points  presented  on  behalf  of  the 
appellant  here  were  also  urged  In  that  case, 
and  the  opinion  filed  therein  fully  aiwn-«ra  and 
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dispoaei  of  aroellant's  contention  In  that  case 
here.  On  the  authori^  of  BickenUke  t.  State, 
the  judgment  hertin  Ib  afflnned. 


SAN  FRANCISCO  LAW  &  COLLECTION 
CO.  T.  STATE.  (Sac.  1,278.)  (Supreme  Court 
of  OaUfornia.   Sept.  20, 1904.)   In  Bank.  Ap- 

Seal  from  Superior  Court,  Sacramento  County; 
.  W.  Hughes,  Judge.  Action  by  the  San  Fran- 
cisco Law  &  Collection  Company  against  the 
stflte.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial,  the 
state  appeals.  Affirmed.  See  74  Fac.  1047.. 
U.  S.  Webl^  Atty.  Gen.,  and  Geo.  A.  Sturte- 
Tant,  Deputy  At^.  Gen.  CDevlin  &  DevliD,  of 
counsel),  for  the  State.  T.  Carl  Spelling,  for 
respondent. 

PESt  CURIAM.  Plaintiff  obtained  a  judg- 
ment against  the  defendant  in  an  action 
brought  under  the  proTioions  of  an  act  of  the 
Legislature  authorizing  suits  against  the  state 
on  claims  arising  under  "An  act  fixing  a  bounty 
on  coyote  scalps,"  approved  Mardi  81,  1881 
(St.  1891,  p.  m  c.  1«8).  From  that  judg- 
ment, and  an  order  denying  its  motion  for  a 
new  trial,  defendant  appeals.    Tliese  appeals 

firesent  no  points  which  were  not  adranced  and 
nsisted  on  by  appellant  in.  an  appeal  thereto- 
fore taken  in  the  same  character  of  action  en- 
titled Bickerdicke  State  iSac.  No.  1,237, 
which  has  just  been  decided)  78  Pac.  270.  The 
similar  objections  urged  herein  are  there  fully 
discussed  and  disposed  of  adversely  to  the  ap- 
pellant; and,  on  ua  authority  of  that  decision, 
the  judgment  and  order  appealed  from  are  af- 
flrmed. 


Ex  parte  ZABALA  et  al.  (Gr.  1,207.)  (Su- 
preme Court  of  California.  Dec.  5,  IIMMJ  In 
Bank,  Application  by  P.  E.  Zabala  and  J.  J. 
Wyatt  for  writ  of  habeas  corpus  to  be  direct- 
ed against  H.  V.  Trafton,  sheriff  of  Santa  Crua 
county.  Petitioners  discharged.  O.  F.  Lacey, 
for  petitioners. 

BEIATTY,  O.  J.  The  petitioners  were  in 
the  custody  of  the  sheriff  under  an  order  ad- 

iadging  them  sailty  of  a  contempt  of  court, 
t  is  conceded  that  the  return  to  the  writ  doea 
not  sustain  the  jurisdiction  of  the  court  to 
make  the  order.  The  petitioners  are  disdiar- 
ged  from  custody. 


HART  GOLD  MIN.  CO.  v.  BOARD  OP 
COM'RS  OP  TELLER  (X)UNTY.  (Court  of 
Appeals  of  Colorado.  Nov.  14,  1904.)  Error  to 
District  Court,  Teller  County.  Petition  by  the 
Hart  Gold  Mining  Company  for  the  correction 
of  errors  in  assessments.  From  the  judgment 
rendered,  petitioner  brings  error.  Dismissed. 
See  76  Pac.  364.  Wolcott,  Vaile  &  Waterman, 
H.  M.  Blackmer,  .McAllister  &  Gandy,  K.  C. 
Schuyler  and  W.  W.  Field,  for  plaintiff  in 
error.  Thomas,  Bnrant  &  I^ee,  Prank  J. 
HangSf  and  Scott  Ashton,  for  defendant  in  er- 
ror. 

PER  CURIAM.  For  reasons  assigned  in  No. 
3,106,  decided  at  the  present  term  (78  Pac. 
617>,  writ  of  error  dismissed.  Dismissed. 


MOON-ANCHOR  GOLD  MIN.  CO.  v. 
BOARD  OF  COM'RS  OF  TELLER  COUNTY. 
(Court  of  Appeals  of  Colorado.  Nov.  14,  1004.) 
Error  to  District  Courl^  Teller  County.  Pro- 
'4*eedings  to  obtaJu  relief  from  an  alleged  on- 
jiiBt  assessment  of  taxes  by  the  Moon-Anchor 
Gold  Mining  Company  against  the  board  of 
.county  commissioners  of  Teller  county.  There 
was  a  judgment  of  the  district  court,  on  ap- 
peal from  the  action  of  the  commissioners,  de- 
nying the  relief  sought,  and  ptuintiff  brings  er- 


ror. Dismissed.  See  70  Pac  864.  Wolcott, 
Vaile  &  Waterman,  H.  M.  Bla<^er,  McAl- 
lister &  Gandy,  K.  C.  Schuyler,  and  W.  W. 
Field,  for  plaintiff  in  error.  Thomas.  Bryant 
&  Lee,  Frank  J.  Hangs,  and  Scott  Ashton,  for 
defendant  in  error. 

PER  CURIAM.  For  reasons  a:imfned  in  No. 
3.106.  decided  at  the  present  term  (78  Pac  617), 
writ  of  error  dismiased.  Dismissed. 


KANSAS  CITY-LBAVENWORTH  R.  CO. 
T.  FITZGERALD.  (Supreme  Qnirt  ^  Kwiwaa, 
Dec.  1,  19040  Error  from  District  Coart. 
Learenworth  County;  J.  H.  Gillpatrick,  Judge. 
AcUou  by  Anide  Fitzgerald  against  the  Kansas 
City-Leavenwortb  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed.  Atwood  &  Hooper,  for  pluntUf  in 
error.   Baker  &  Baker,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  below  recov- 
ered a  judgment  for  personal  injuries  alleged 
to  have  been  received  through  the  negligence  of 
defendant's  employes  while  riding  on  one  of  its 
street  cars.  The  car  on  which  the  defendant 
was  riding  at  the  time  of  the  alleged  injuries, 
while  going  down  grade,  got  beyond  the  con- 
trol of  the  motorman  and  ran  off  Hie  track  into 
the  street,  causing  the  plaintiff  to  be  tbrawn 
violently  from  the  rear  to  the  center  of  tlie 
car,  innicting  the  injuries  for  which  she  re- 
ceived judgment  The  defendant  prosecutes  er- 
ror. The  brief  of  plaintiff  in  error  Is  devotetl 
almost  entirely  to  a  discussion  of  errors  al- 
leged to  have  been  committed  by  the  court  in 
sustaining  objections  to  the  cross-examination 
of  the  witnesses  of  the  plaintiff.  An  examina- 
tion of  the  record  fails  to  disclose  any  preju- 
dicial error  in  this  particular.  It  is  also  con- 
tended tliat  there  is  no  evidence  in  the  record 
tending  to  show  negligence  on  the  part  of  the 
defendant's  employes.  The  jury  found  spedfii.-- 
ally  that  the  motorman,  operating  the  car  on 
which  the  plaintiff  was  riding  at  the  time  she 
received  her  injuries,  was  incompetent.  While 
the  evidence  as  to  his  incompetency  and  his 
mismanagement  of  the  car  was  slight,  there  is 
tiie  undisputed  evidence  of  one  witness  that 
the  motorman  on  the  car  at  the  time  of  the 
injury  did  not  properly  manage  the  brakes  in 
order  to  stop  the  car.  There  was  also  some 
evidence  that  this  motorman  had  been  on  the 
car  only  about  two  weeks  prior  to  the  acci- 
dent. The  sufficiency  of  the  evidence  to  es- 
tablish the  fact  of  Qegligence  was  a  question 
to  be  determined  by  the  jury,  and  tiiey  found 
against  the  contention  of  the  defoidanL  ^e 
judgment  Is  affirmed. 


MOORE  et  al.  v.  HOLCOMB,  County  Clerk. 
(Supreme  C^>ort  of  Kansas.  Oct.  20.  1904.) 
Application  by  J.  McC'aUe  Moore  and  others  for 
writ  of  mandamus  to  Fr&nk  M.  Holcomb,  coun- 
ty clerk.  Writ  granted.  H.  L.  Ald^  O.  L. 
Miller,  and  A.  L.  Berger,  for  ptalntilh.  T.  J. 
White.  O.  W.  Triekett,  and  Nathan  Gree,  for 
defendant. 

PER  CURIAM.  Upon  the  pleadings  filed 
herein,  and  the  admissions  of  the  parties,  it  is 
determined  tliat  plaintiffs  are  entitled  to  have 
their  uames  placed  and  printed  upon  the  official 
ballot  as  the  candidates  of  the  Republican  par- 
ty for  the  various  offices  to  which  they  daim  to 
have  been  nominated.  The  further  hearing  of 
the  cause  is  continued  to  afford  defendant  op- 
portunity soiisouably  to  make  return  that  he 
has  so  placed  such  names  on  soch  ballot.  t7poD 
this  being  done,  the  question  of  the  taxing  of 
costs  will  be  decided. 


PROVIDENCE-WASHINGTON  INS.  CO. 
V.  STRAUOHAN.  (Supreme  Court  of  Kansas. 
Nov.  5,  liKW.)   Error  from  District  Court.  Cow- 
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l«j  County ;  C.  L.  Swarts,  Judge.  Action  C 
C.  Straughan  against  the  Providence-WaBhiDg- 
tOD  Insurance  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 
Reed,  Tates.  Mastin  A  Howell  and  G.  T.  Atkin- 
son, for  plaintiff  in  error.  Ix  C.  Brown,  for 
defendant  in  error. 

PBB  CURIAM.  This  action  was  brongfat  by 
C.  O.  Straughan  ajcainst  the  Proridence-Wash' 
ingtOD  Insurance  Company  to  recover  loss  by 
fire  on  a  fl,300  policy  issued  to  plaintiff  by  de> 
fendant.  The  trial  was  before  the  court  and  a 
jury,  resulting  in  a  verdict  and  judgment  for 
plaintiff  in  the  sum  of  (1,300.  The  policy  of 
insnrance  sued  upon  was  issued  to  plaintiff  on 
the  26th  day  of  February.  1901,  through  P.  L. 
Snyder,  defendant's  local  agent  at  Arkanciaa 
Oity,  where  the  pijsperty  was  situated.  The 
policy  insured,  plaintiff  againgt  loss  by  fire  on 
.  dwelling.  Concurrent  insurance  was  permitted. 
At  the  time  of  the  loss  by  fire,  Afarch  12,  1901. 
rhera  was  upon  the  dwelling  concurrent  insur- 
ance in  the  sum  of  $1,200  in  the  Queen  Insur- 
ance Company  of  America,  placed  thereon  Feb- 
ruary 2tl,  1901,  by  said  P.  L.  Snyder,  who  was 
also  the  local  unit  of  said  oonqpany  at  Arkan- 
sas City.  The  dwelling  was  vacant  at  the  time 
the  fire  occurred.  This  case  is  almost  Identical 
with  case  No.  13,700,  Queen  Insurance  Company 
of  America  v.  C.  C.  Straughan  (just  decided  by 
this  court)  78  Pac.  447,  an  action  on  said  pol- 
icy of  concurrent  insurance.  The  decision  in 
that  case  is  decisive  of  this  case.  The  judg- 
ment of  the  district  court  will  be  affirmed. 


SAMSON  CEMENT  PLASTER  CO.  et  al. 
V.  HF]LLER.  (Supreme  Court  of  Kansas.  Dec. 
1.  1904.)  Error  from  Dlstriot  Court,  Donglae 
Connty;  C  A.  Smart,  Juflge.  Action  by  O. 
Heller  against  the  Samson  Cement  Plaster  Com- 
pany and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed.  Benson  & 
Harris  and  Bishop  &  Mitchell,  tor  plaintiffs  in 
error.  Hurd  &  Hurd  and  L.  C.  Boyte,  for  de- 
fendant hi  error. 

PER  CURIAM.  The  written  contnact  made 
at  Bums,  Kan.,  on  March  20,  1901,  could  not 
he  varied  by  oral  testimony  of  agreements  be- 
tween the  parties  not  contained  in  the  writing. 
The  writtai  agreement  was  never  modified,  ex- 
cept as  to  the  amount  to  be  paid  Heller.  Mack- 
ey  testified  that  there  was  no  other  diange.  and 
that  everything  else,  except  the  amount  "to  be 
oaid  for  the  stock,  "was  agreed  on  as  it  bad 
been  originally."  The  offer  of  proof  was  right- 
fully rejected  by  the  trial  court.  Railway  Com- 
:3any  v.  Truakett,  67  Kan,  2('>,  72  Pac.  Z>(i2,  and 
cases  cited  on  page  35,  G7  Kan.,  and  page  oii'>, 
72  Pac.  The  fa^ment  of  the  court  below  will 
be  affirmed. 


In  re  ALLPORT'S  ESTATE.  Appeal  of 
KLHINSCHMIDT.  (No.  1.670.)  (^Supremo 
Court  of  Montana.  Oct  18,  1003.)  Appeal 
from  District  Court,  Lewis  and  Clarke  County ; 
S.  H.  Mclntire,  Judge.  W.  E.  Carroll,  for  ap* 
pellant. 

PER  CURIAM.  This  cause  having  been  set 
for  hearing  this  day,  and  it  appearing  that  no 
briefs  have  been  filed  herein,  it  is  ordered  that 
this  appeal  be,  and  the  same  Is  hereby,  dis- 
missed. 


BARTLETT  t.  DIAMOND  R.  WIN.  CO. 
(No.  2.047.)  (Supreme  Court  of  Montana.  Feb. 
24.  1904.)  Appeal  from  Dixtrict  Court.  Cas* 
cade  Countj;  J.  B.  Leslie,  Judge.    On  motion 


to  dismlii  q>peal.  Downing  A  Stephenson,  for 
appellant. 

PER  CURIAM.  The  motion  to  dismiss  this 
appeal  is  hereby  sustained,  and  the  appeal  is 
accordingly  dismissed. 


BLACK  et  al.  v.  BLAISE  et  al.  (No.  1,774.) 
(Supreme  Court  of  Montana.  Feb.  9,  1904.) 
Appeal  from  District  Coi^  Elathead  County. 

fney  M.  Logan  and  Nolan  &  Loeb,  for  ap- 
pellants. 

PER  CURIAM.  This  appeal  is  herpby  dis- 
missed, without  prejudice,  bowever,  to  the  right 
to  move  to  reinstate. 


CASEY  V.  ST.  PETERS.  (No.  1,707.)  (Su- 
preme Court  of  Montana.   Nov.  21.  1003.)  Ap- 

Jeal  from  District  Coart.  Silver  Bow  County : 
ohn  Lindsay,  Jndge.  On  motion  to  dismiss 
appeal.  John  N.  Kirk  and  John  W.  Stanton, 
for  appellant. 

PBR  CURIABf.  The  motion  to  dismiss  this 
app^  1>  hereby  sustained,  and  the  appeal  is 
dlsmisMd,  at  the  cost  of  appellant. 


CLARK  et  «1.  V.  GRAND  OPERA  HOUSE 
CO.  et  al.  (No.  1,674.)  (Supreme  Court  of 
Montana.  Oct.  14.  1903.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  H.  O.  Smith, 
Judge.  Charles  O'Donnell  and  J.  L.  Wines, 
for  appellants. 

PER  CURIAM.  This  cause  having  been  set 
for  hearing  this  day,  and  it  appearing  that  no 
briefs  have  been  filed  herein,  it  is  ordered  that 
this  appeal  be,  and  the  same  la  hereby,  dis- 
mleseo. 


In  re  COLBERT'S  ESTATE.  WOOL- 
BBATER  V.  STATE.  (No.  2,015.)  (Supreme 
Court  of  Montana.  Dec.  24,  1903.)  Appeal 
from  District  Court,  Silver  Bow  Coantjr ;  Wil- 
liam Clancy,  Judge,    On  motion  to  dismiss  ap- 

geal.-  James  Donovan,  Atty.  Oen.,  for  the 
tate. 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  is  hereby  snstalned,  and  the  ajH 
peal  is  accordingly  dimnissed. 


DOYLE  V.  CITY  OF  BUTTE.  (No.  1,754.) 
(Supreme  Court  of  Montana.  Dee.  12.  1903.) 
Appeal  from  District  Court,  Silver  Bow  Coun- 
ty ;  John  Lindsay^  Judge.  On  motion  to  dis- 
miss appeal.  E.  M.  Lamb,  H.  A.  Bolinger,  and 
J.  L.  Templeman,  for  appellant 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  Is  hereby  auatained,  and  the  ap- 
peal accordingly  is  dismissed. 


FALK  V.  DITTO.  (No.  1,717.)  (Supreme 
Court  of  Montana.  Nov.  28,  1003.)  Appeal 
from  District  Court,  Silver  Bow  Coontr;  E. 
W.  Harney,  Judge.  On  motion  to  dismiss  ap- 
peal. J.  N.  Kirk,  for  appellant  J.  H.  Dul^, 
for  respondent 

PER  CURIAM.  The  motion  to  dismiss  this 
appeal  la  hereby  sustained,  and  the  appeal  is 
aooordingly  dismissed. 


FINLEN  V.  HBINZE  et  al.  (No.  2.018.) 
(Supreme  Court  of  Montana.  Jan.  15  1904.) 
Appeal  from  District  Court,  Silver  Conn-. 
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ty;  Wniiam  ClanCT.  Jodge.  Application  for 
an  iDjtinction.  W.  W.  Dixon,  A.  J.  Shores,  O. 
F.  Eelley.  and  Forbis  A  Eivans,  for  appellant 
John  J.  McHatton,  for  respondents. 

PER  CURIAM.  The  appUcatioD  for  an  In- 
junction herein  is  hereby  denied. 

UILBCRN,  J.,  not  baTinc  heard  the  argu- 
ment herein,  take*  no  part  m  moklnc  this  or- 
der. 


MARTIN  V.  FITZPATRICK.  (Supreme 
Court  of  Washington.  Jan.  20.  1905.)  Appeal 
from  Superior  Court,  LincolD  Countv:  C.  vic- 
tor Martin,  Judge.  Action  ty  H.  N.  Martin 
against  JameB  Fitzpatrlck.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed.  My- 
ers &  Warren,  for  appellant  N.  T.  Cftton  and 
Martin  &  Grant,  for  respondent. 

PER  CURIAM.  Action  for  attorney's  fees. 
Judgment  of  $400.  This  is  a  case  which  in- 
volves only  questions  of  fact,  a  recital  of  which 
nt>uld  be  of  no  public  or  general  benefit  or  in- 
terest. From  an  examination  of  tbe  testimony 
we  are  satisfied  that  the  findings  made  by  the 
trial  court  were  justified  by  the  testimony,  and 
that  the  conclusions  of  law  and  judgmmt  legally 
follow  from  such  findings.  Hie  judgment  li  ax- 
flrmed. 


GLENGARRY  UTS.  &  MILL.  CO.  t.  DA- 
VENPORT. (Supreme  Court  of  .Montana. 
Dee.  If!.  1904.)  Appeal  from  District  Court, 
Silver  Bow  County;  E.  W.  Harney,  Judge. 
Action  by  tbe  Glengai-ry  Mining  &  Milling 
('onipnny  against  Lee  Davenport.  Judgment 
for  plniiititt.  Defendant  appeals.  Affirmed. 
Kirk  &  Clinton,  for  appellant.  F.  W.  Bacom 
niid  Jno.  F.  Forbis,  for  respondent. 

PER  CURIAM.  This  case  presents  the  same 
question  involved  In  that  of  Pollock  Mining  & 
.Milling  Company  v,  Lee  Davenport  (decided 
this  day)  78  Pac.  708.  Therefore,  on  the  au- 
thority of  the  last-mentioned  casei  the  judg- 
ment is  affirmed. 


HniNZE  et  nl.  v.  BOSTON  &  M.  OONSOL. 
CHOPPER  &  SILVER  MIX.  CO.  (No.  1,757.) 
(Supreme  Court  of  Montana.  Jan.  10,  1904.) 
Appeal  from  District  Court,  Silver  Bow  Coun- 
ty: William  Clancy,  Judge.  On  motion  to  dis- 
miss appeal.  J.  M.  Denny  and  John  J.  Mc- 
Hatton, for  appellants.  C.  F.  Eelley  and  For- 
bis &  Evans,  for  respondent. 

PER  CITRIAM.  Tbe  motion  to  dismins  this 
appeal  is  hereby  sustained,  and  the  appeal  is 
accordingly  dismissed. 


HUMPHREYS  t.  STAFFORD.  (No.  2,002.) 
(Supreme  Court  of  Montana.  Jan.  5,  1904.) 
Appeal  from  District  Court.  Fergus  County; 
E.  IC.  Cheadle,  Judge.  On  motion  to  di.smiss 
appeal.  Rudolph  'Von  Tobel,  for  appellant. 
Frank  E.  Smith  and  H.  L.  De  Kalb,  for  re- 
spondent. 

PER  CURIAM.  The  motion  to  dismiss  the 
.appeal  herein  is  hereby  sustained,  and  the  ap- 
peal Is  dismissed,  without  prejudice,  however, 
to  another  appeal;  and  it  Is  further  ordered 
that  the  motion  for  leare  to  amend  the  briefs 
herein  be^  and  tbe  same  is  hereby,  denied. 


KLBESATTLB  t.  ROEHL  et  at  (No.  1,- 
D52.)  (Supreme  Court  of  Montana.  Oct.  9, 
1908.)   Appeal  from  District  Court,  Cascade 


(>)unty;  T.H.  I^estle^  Judge.  On  motion  to  dis- 
miss appeal.  Greene  &  CockriU,  for  appel- 
lants.   John  W.  Stanton,  for  respondent. 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  is  hereby  sustained,  and  the  ap- 
peal Is  accordingly  dismissed. 


LBCK  et  al.  t.  KEARNEY  et  al.  (No.  1.970.) 
(Supreme  Court  of  Montana.  Oct.  9,  1903.> 
Appeal  from  District  Court,  Deer  Lodge  Ooun- 
ty;  Welllns  Napton,  Judge.  Orn  motion  to  dis- 
miss appeal.   J.  W.  James,  for  appellants. 

FEU  CURIAM.  The  motion  to  dismiss  the 
appetil  herein  is  hereby  sustained,  and  the  ap- 
peal is  accordingly  dismissed. 


MIRACLE  T,  PALMER  et  al.  (No.  l.Oll.) 
(Supreme  Court  of  Montana.  Nov.  20,  1003.t 
Appeal  from  District  Court,  T.iewis  and  Clarke 
County:  Henry  0.  Smith,  Judge.  Toole  & 
Bach,  for  alvwauti.  Noliui  ft  Xoeb,  for  re- 
spondent 

PER  CURIAM.  It  ia  ordered  and  adjudge«l 
that  the  judgment  of  the  court  below,  made 
and  entered  on  the  27th  day  of  Norember.  A. 
D.  1901,  be,  and  the  same  is  herein,  reversed, 
and  the  rnnse  remanded,  In  accordance  with 
the  stipulation  on  file. 


MITCHEUi  T.  O'CONNOR,  (No.  1.9a7.> 
(Supreme  Court  of  Montana.  Oct.  17.  19U3.t 
Appeal  from  District  Court,  Silver  Bow  Coun- 
ty. On  motion  to  dismiss  appeal.  George  M. 
Borquin,  for  respondent. 

PER  CURIAM.  The  motion  to  dismiss  this 
appeal  la  hereby  sustained,  and  Ae  appeal  Is 
accordingly  dismissed. 


MURRAY  T.  LIVINGSTON.  (No.  l.G<ll.> 
(Supreme  Court  of  Montana.  Oct  15,  llHi;!.i 
Appeal  from  District  Court,  Park  County; 
Frank  Henry,  Judge.  On  motion  to  dismiss 
appeal.  A.  P.  Stark,  for  appellant.  James 
Donovan,  for  respondent 

PER  CURIAM.  Upon  motion  to  dismiss  the 
appeal,  it  is  ordered  by  the  court  that  the  ap- 
peal lierein  be^  and  the  same  is  hereby*  du- 
miased. 


STABKB  T.  OBAHAH  «t  oL  (No.  L785.> 
(Supreme  Court  of  Montana.  Feb.  9,  lb04.> 
Appeal  from  District  Court,  ffilver  Bow  Coun- 
ty; E.  W.  Harney,  Judge.  D.  Gay  Stivers  and 
C.  F.  Kelley,  for  appellant.  John  J.  McHtit- 
ton  and  McBride  &  McBride,  for  respondents. 

PER  GUBIAU.  This  appeal  Is  hereby  diff 
missed,  in  accordance  with  the  lUpulation  on 
file^ 


STATE  T.  ANDERSON.  (No.  1,746.)  (Su- 
preme Court  of  MonUno.   Dec.  11, 1903.)  Ap- 

Seal  from  District  Oonrt,  Sliver  Bow  County; 
ohn  B.  McCIernan,  Judge.  On  motion  to  dU- 
miss  appeal.  John  N.  Eark  and  E.  J.  Dierks. 
for  appellant.  Peter  Breen  and  James  Dono- 
van, Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  motion  to  dtsmisa  the 
appeal  herein  Is  hereby  sustained,  and  the  ap- 
peal accordingly  Is  dismisaed. 
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STATE  T.  BOARD  OF  OOM'RS  OF  MAD- 
ISON COUNTY.  (No.  1,819.)  (Supreme  Coart 
of  Montana.  Feb.  11,  1904.)  Appeal  from  Dis- 
trict Court,  Madison  County;  M.  H.  Parker, 
Judge.  James  DonoT,an,  Atty.  Gen.,  for  the 
State.   M.  M.  Duncan,  for  respondent. 

PER  CURIAM.  Upon  motion  of  the  appel- 
lant herein,  this  appeal  is  hereby  diamiasea. 


STATE  T.  LENNOX.  (No.  1,912.)  (Su- 
preme Court  of  Montana.  Oct.  13,  1903.)  Ap- 
peal from  District  Court,  Silver  Bow  County; 
John  B.  McGlernan,  Judee.  On  motion  to  dis- 
miss appeal.  J.  Bruce  Kremer  and  George  H. 
Busch,  for  appellant.  James  Donovan,  Atty. 
■Gen.,  for  the  State. 

PER  CURIAM.  It  is  ordered  and  adjudged 
that  the  appeal  herein  stand  dismisaed,  pro- 
vided that,  if  the  defendant  returns  to  the  ju- 
risdiction and  delivers  himself  to  custody  on 
or  before  November  13,  1903.  the  appeal  may 
be  reiuatated.  The  remittitur  will  be  withheld 
nntU  that  date. 


STATE  v.  STICKNEY.  (No.  1,960.)  (Sa- 
preme  Court  of  Montana.    Oct.  6,  1903.)  Ap- 

§eal  from  District  Court.  Cascade  County;  J. 
1.  Leslie,  Judge.  On  motion  to  dismiss  appeal. 
Downing  &  Stephenson,  for  appellant.  James 
Donovan,  AXtj.  Qen.,  for  the  State. 

PER  CURIAM.  Upon  motion  ot  the  re- 
spondent this  appeal  Is  hereby  dismissed,  with- 
out prejudice. 

MILBURN,  J.,  dissents  to  that  part  of  the 
order  wliich  dismisses  the  appeal. 

STATE  ex  rel.  BERGER  v.  WESTON, 
County  Clerk  and  Recorder.   (No.  1,988.)  TSu- 

Sreme   Court  of  Montana.    Oct   16.  1903.) 
landamns.  B.  8.  Booth  and  J.  Bruce  Kremer, 
for  relator.  J.  E.  £[ealy,  for  respondent. 

PER  CURIAM.  The  motion  to  quash  is  sus- 
lained,  and  the  proceeding  Is  accordingly  dis- 
missed. 


STATE  ex  rel.  CITY  COUNCIL  OF  BUTTE 
«t  al.  V.  DISTRICT  COURT  OP  SECOND  JU- 
DICIAL DI8T.  et  al.  (No.  2.034.)  (Supreme 
Oourt  of  Montana.  Jan.  27,  1904.)  Applica- 
tion for  writ  of  supervisory  control:  Bernard 
Noon,  for  relators. 

PER  CURIAM.  The  application  for  a  writ 
of  supervisory  control,  or  some  other  appro- 
priate writ  herein,  ia  hereby  denied. 


STATE  ex  rel.  CITY  OP  BUTTE  et  al.  v. 
DISTRICT  COURT  OP  SECOND  JUDICIAL 
DIST.  et  al.  (No.  2,041.)  (Supreme  Court  of 
Montana.  Fek  9,  19M.)  Application  for  writ 
of  supervisory  control.  Bernard  Noon,  for  re- 
lators. 

PER  CURIAM.  Relators'  application  for  a 
writ  of  supervisory  control,  or  some  other  ap- 
pn^riate  writ  herein,  is  hereto  dmled. 


STATE  ex  re!.  DONOVAN  v.  DISTRICT 
COURT  OP  SEVENTH  JUDICIAL  DIST.  et 
a!.  (So.  1,797.)  (Supreme  Court  of  Montana. 
Oct.  6,  l903.)  Certiorari.  James  Donovan, 
Atty.  Geo.,  for  relator.  M.  S.  Gunn  and  Syd- 
ney Banner,  for  respondents. 

PER  ODRIAH.  This  cause  is  hereby  dis- 
missed, in  accordance  with  the  stipulation  on 
file. 


STATE  ex  rel.  DURAND  v.  DISTRICTT 
OOURT  OF  SECOND  JUDICIAL  DIST.  et  al. 
(No.  2.017.>  (Supreme  Court  of  Montana.  Dec. 
15,  1903.)  Certiorari.  Robert  B.  Smith,  M. 
Donlan,  and  H.  L.  Maury,  for  relator. 

PER  CURIAM.  The  application  for  a  writ 
of  certiorari  herein  is  denied. 


STATE  ex  rel.  PORTER  v.  WESTERN 
RANCHES,  Limited.  (No.  1,743.)  (Supreme 
Court  of  Montana.  Oct.  6, 1903.)  Appeal  from 
District  Court,  Coster  County;  C.  H.  Loud. 
Judge.  J.  H.  Johnston  and  Jama  Donovan, 
for  appellant.  M.  S.  Ounn  and  Sydney  San-- 
ner,  for  respondent. 

PER  CURIAM.  The  appeal  herein  ia  here- 
by dismisaed,  each  party  to  bear  its  own  costs, 
in  accordance  with  the  stipulation  on  file. 


STATE  ex  rel.  SMITH  v.  DISTRICTT 
COURT  OP  SECOND  JUDICIAL  DIST.  et  a). 
(No.  2,087.)  (Supreme  Court  of  Montana. 
Feb.  1, 1804.)  Certiorari.  B.  8.  niresher,  for 
relator. 

PQR  CURIAM.  Relator's  application  for  a 
writ  of  review  herein  is  hereby  denied. 


WALSH  V.  ELECNSCHMIDT  &  BRO.  (No. 
1,716.)  (Supreme  Court  of  Montana.  Nov.  23, 
lw3.)  Apiteal  from  District  (Tourt,  Lewis  and 
Clarke  County;  J.  M.  Clements,  Judee.  E.  A. 
Carlton,  for  appellants.  Carl  Rascn,  for  re- 
spondent. 

PER  CURIAM.  It  is  ordered  and  adjudged 
that  the  judgment  of  the  court  below,  mnde 
and  entered  on  the  3d  day  of  April,  A.  D.  1901, 
and  the  order  made  and  entered  on  the  23a 
day  of  July.  A.  D.  1801,  be,  and  the  same  are 
hereby,  affirmed,  at  the  cost  of  appeliants. 


WARREN  V.  HELENA  POWER  &  LIGHT 
00.  (No.  1,766.)  (Supreme  Court  of  Montana. 
Jan.  12,  1904.)  Appeal  from  District  Court, 
Lewis  and  Clarke  County;  J.  M.  Clements, 
Judge.  On  motion  to  dismiss  appeal.  H.  G. 
ft  8.  H.  Mclntire,  for  appellant. 

PSR  CURIAM.  Upon  motion  of  the  appel- 
lant hwein,  this  appeal  is  hereby  dismissed. 


ALLESINA  V.  LONDON  &  L.  INS.  CO. 
SAME  T.  ORIENT  INS.  CO.  SAME  t.  NOR- 
WICH UNION  ASSUR.  CO.  OF  LONDON 
AND  EDINBURGH.  SAME  v.  WESTCHES- 
TER ASSUR.  CO.  SAME  v.  ATLAS  INS. 
GO.  (Supreme  (3ourt  of  Oregon.)  Appeal  from 
Circuit  Court,  Multnomah  County ;  Arthur  Ia 
Frazer,  Judge.  Actions  by  Johu  AUesina 
against  the  London  &  Lancashire  Insurance 
Company,  against  the  Orient  Inaarance  Com- 
pany, against  the  Norwich  Union  Assurance 
Company  of  London  and  Edinburgh,  against  tho 
Weatcbester  Assurance  Company,  and  against 
the  Atlas  Insurance  Company.  From  a  judg' 
ment  in  favor  of  plaintiff  against  each  defend- 
ant, they  appeal.  Affirmed.  Van  Ness  &  Red- 
man. Teal  &  Minor,  and  W.  C.  Bristol,  for 
appellants.    Henry  E.  McGinn,  for  respondent. 

PER  CURIAM.  The  above-entitled  causes 
were  submitted  on  the  argument  of  the  case  of 
Allesinn  v.  London  &  Liverpool  &  Globe  Ins. 
Co.,  78  Pac.  392,  and  are  controlled  by  the 
opinion  rendered  in  that  case.  The  judgments 
are  therefore  affirmed. 


EATON  ft  CO.  V.  ROYAL  et  al.  -^Supreme 
Court  of  Washington.  Dec.  29,  1904.)  Apppa! 
from  Superior  Court,  Thurston  County;  0.  V. 


Digitized  by 


Google 


Ills 


78  PACIFIC  BIDFOBTBR. 


(Wartk 


Lizm,  Judge.  Suit  by  Eaton  &  Co.  asainBt  M. 
G.  Boyal  and  others,  in  vhid)  T.  N.  Henir  and 
others  applied  for  leave  to  ioterrene.  From 
an  order  denying  such  application,  petitioners 
appeal.  Affirmed.  Frank  C.  Owing^  £or  ap- 
pellantfl.  Vance  &  Mitchell  and  Ballingtx, 
Ronald  &  Battle,  for  respondent. 

PER  CURIAM.  The  plaintiCE  above  named  is 
Che  pablisher  of  the  "New  Era  U.  S.  Hiatory," 
which  history  the  plaintiff  alleges  was,  on  or 
about  May  14,  1900,  adopted  and  prescribed  by 
the  State  Board  of  Bdocation  for  the  ok,  in 
certain  designated  grades,  of  the  common 
schools  of  the  state,  for  the  period  of  five  years 
from  and  after  September  1,  1900.  and  which 
the  plaintiff  on  said  date  agreed,  in  and  by  a 
nTitteo  instrument  executed  by  plaintiff  and 
said  board,  to  furnish  in  snffidoit  quantities  for 
the  use  of  the  sdiools  for  the  aaid  term  of  Ave 
years.  This  action  was  instituted  by  plaintiff 
to  enjoin  the  defendants,  as  the  board  of  di- 
rectors of  school  district  No.  1  of  Thurston 
county,  from  causing  or  permitting  to  be  used, 
in  the  seventh  and  eighth  grades  of  the  schools 
in  said  district,  any  history  other  than  that 
published  by  plaintiff  and  required  to  be  used 
in  said  grades  by  the  state  course  of  study.  The 
defendants  in  their  answer  denied  the  material 
allegations  of  the  complaint,  and  stated  certain 
new  matters  as  and  for  affirmative  defenses. 
The  plaintiff  demurred  to  the  new  matters  al- 
leged in  the  answer,  and  the  demurrer  was  sus- 
tained as  to  each  of  tiie  affirmative  defenses, 
except  the  defense  that  the  plaintiff  wns  not 
the  real  party  in  interest,  as  to  which  defense 
the  demurrer  was  overruled.  The  record  Is  si- 
lent as  to  what,  if  any,  steps  w»fl  mibaequently 
taken  in  the  cause  by  the  parties  thereto ;  but 
at  this  stage  of  the  proceedings  the  appellants 
applied  to  the  court  for  leave  to  intervene  and 
become  parties  defendant  In  the  suit.  With 
their  petition  for  leave  to  intervene  the  ap- 
pellants tendered  an  answer  to  plaintiff's  com- 
plaint, alleging  facts  identical  with  those  stnted 
in  the  answer  of  the  defendants.  The  petition 
was  "disallowed  and  dismissed"  by  the  court, 
and  the  petition««  thereupon  appealed.  The 
Question  for  deto^inatton  Id  this  proceeding 
is  essentially  the  same  as  that  presented  on  the 
appeal  of  David  Lincoln,  interreoer,  in  West- 
land  Publishing  Co.  v.  M.  O.  Royal  et  al.,  78 
Pac.  1096,  and  recently  decided  by  this  court. 
In  that  case  we  were  constrained  to  hold  tiiat 
the  petitioner  had  no  legal  interest  In  the  mat- 
ter in  litigation,  and  consequently  no  right  to 
Intervene;  and,  for  the  reasons  there  stated, 
the  order  in  question  is  alBnned. 


NOLAN  T.  ARNOT.  (No.  5,111.)  (Supreme 
Court  of  Washington.  Nov.  11.  1904.)  Appeal 
from  Superior  court.  King  Cotinty ;  W.  R. 
Bell,  Judfre.  Action  liy  J.  M.  Xolan  Atr.iinat 
William  H.  Arnot.  Judttment  for  dcfpndant, 
and  plaintiff  appeals.  Reversed.  Roberts  & 
Leehey,  for  appellant. 

PER  CURIAM.  For  the  reasons  araiftned 
in  case  No.  5,101.  Nolan  v.  Arnot.  78  Pnr.  463. 
the  Judgment  in  this  case  will  be  reversed. 


Bell,  Judge.  Action  by  J.  M.  Xolan  against 
William  H.  Arnot  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed.  Roberta  & 
Ijeebey,  for  appellant. 

PER  CURIAM.  For  the  reasons  assigned  in 
case  No.  6,101.  Nolan  v.  Arnot,  78  Paa  463. 
the  judgmmt  ia  this  case  will  be  revosed. 


NOLAN  T.  ARNOT.  (No.  5,112.)  (Supreme 
Court  of  Washington.  Nov.  11.  1904.)  Appeal 
from  Superior  Court,  King  County;  W.  R. 
Pell,  Judge.  Action  by  J.  M.  Nolan  against 
William  H.  Arnot  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed.  Roberts  & 
Leehey,  for  appellant. 

PER  CURIAM.  For  the  reasons  assigned  in 
case  No.  5.101.  Nolan  v.  Arnot,  78  Pac.  463,  the 
judgment  in  this  case  will  be  reversed. 


NOLAN  V.  ARNOT.  (No.  5,113.)  (Supreme 
Court  of  Washington.  Nov.  11.  1904.)  Ap- 
oeal  from  Superior  Court  King  County ;  W.  R. 


NOLAN  V.  ARNOT.  (No.  5,114.)  (Supreme 
Court  of  Washington.    Nov.  11,  1904.)  Ap- 

g!al  from  Superior  Coui't,  King  (bounty ;  W.  R. 
ell.  Judge.  Action  by  J.  M.  Nolan  against 
William  R.  Arnot.  Judgment  for  defendant 
and  plaintiff  appeals.  Reversed.  Roberts  & 
Leehey,  for  appellant 

PER  CURIAM.  For  the  reasons  assigned  in 
case  No.  5,101,  Nolan  v.  Arnot,  78  Pac  46S, 
the  judgment  in  this  case  will  be  rerened. 


RAND,  McNALLT  &  CO.  v.  ROTAL  et  al. 
(Supreme  Court  of  W^ashington.  Dec.  29.  1904.) 
Error  to  Superior  Court.  Thurston  County ;  O, 
V.  Linn.  Judge.  Bill  by  Rand,  MeNally  &  Co. 
against  M.  Q.  Royal  and  others,  as  directora  of 
school  district  No.  1  of  Thurston  county,  in 
which  T.  N,  Qenry  and  others  applied  to  inter- 
vene. An  order  was  entered  denying  such  peti- 
tion, and  petitioners  aM>eal.  Affirmed.  Frank 
O.  Owings,  for  ajKtellants.  Tance  &  Uitcbell 
and  Ballmger,  Ronald  &  Battle,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  an 
order  of  the  superior  court  of  Thurston  county 
denring  the  petition  of  the  appellants  for  leave 
to  mterrene  and  become  partiee  defendant  in 
the  above-entitied  action.  It  clearly  appears 
from  the  allegations  of  appellants'  petition,  and 
the  answer  tendered  therewith,  that  this  caune 
falls  within  the  principles  recently  announced 
by  this  court  on  the  .appeal  of  David  Lincoln, 
intervener,  in  Weetland  Publishing  Co.  v.  M. 
(t.  Royal  et  al..  78  Pac.  1090 ;  and,  on  the  au- 
thority of  that  decision  and  for  the  reasons 
therein  stated,  the  order  appealed  from  is  af- 
firmed. 


SAPPINGTON  V.  WESTERN  CONST.  CO. 
et  al.  (Supreme  Court  of  Washington.  Jan.  4. 
1905.)  Appeal  from  Superior  Court  Clarke 
County ;  A.  L.  Miller,  Judge.  Action  by  W. 
D.  Sappington  against  the  Western  Construc- 
tion Company  and  others.  From  a  judgment 
for  defendants,  plaintiff  am>eala  Affirmed.  J. 
K.  Long,  Alexander  Sweek,  and  Job.  P.  Staple- 
ton,  for  appellant.  B.  S.  Grosscup.  W.  W. 
McCredie,  E.  M.  Rands,  John  W.  Hopkins,  and 
W.  C.  Bristol,  for  respondents. 

PER  CURIAM.  For  the  renaons  assigned  in 
Armour  &  Co.  v.  Western  Construction  *"o. 
(just  decided)  78  Pac.  1106,  the  judgment  in  thi$ 
case  will  be  affirmed. 


STATE  ex  rel.  MARTIN  t.  NICHOLS.  Se<- 
retary  of  State.  (Supreme  Court  of  Waphins- 
ton.  Oct  28,  1904.)  Application  for  manda- 
mus by  the  state,  on  the  relation  of  E.  E.  Jfnr- 
tin,  against  Sam  H.  Nichols.  Secretary  of  Stiit<>. 
to  compel  defendant  to  certify  the  nwnioation* 
made  br  the  Socialist  party.  Arolication  de- 
nied. ByroD  Millett  for  relator.  W.  B.  Strat- 
ton,  for  defendant. 

PER  CURIAM.  This  Is  a  proceeding  in  man- 
damus, brought  by  the  relator  to  compel  the  de- 
fendant es  Secretary  of  State,  to  certify  to  the 
various  county  auditors  of  the  state  that  the  .So- 
cialist party  ticket,  containing  the  names  of 
the  nominees  of  that  party  for  the  various  state 
and  congressional  offices,  is  entitied  to  be  placed 
in  the  third  column  on  the  offidal  ballot  to  be 
used  at  the  coming  election.  The  court  is 
unanimously  agreed  that  the  apiilicntion  mn<!t 
I  be  denied,  but  owing  to  its  inability  to  agree 
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trpQH  the  £TouQda  on  which  the  conclusion  can 
be  rested,  it  reserves  the  right,  to  state  these 
sronnds  in  detail  at  some  future  timei  the  ex- 
igencies  of  the  case  not  permitting  the  an- 
nouncement of  the  decision  b>  be  longer  delayed. 
The  applicadon  Is  denied. 


WAGNEK  V.  ROYAL  et  al.  (Supreme  Court 
of  Washington.  Dec.  29,  1904.)  Appeal  from 
Superior  Court,  Thurston  County ;  O.  V.  Linn, 
Judge.  Suit  by  Harr  Wagner  against  M.  O. 
Royal  and  others,  as  directors  of  ncboo]  dis- 
trict No.  1  of  Thurston  county,  in  which  T.  N. 
Henry  and  othera  applied  for  leave  to  inter- 
vene. From  an  order  denying  the  petition,  pe- 
titioners appeal.  Affirmed.  Frank  C.  Owings, 
for  appellants.  Vance  9c  Mitchell  and  Ballinger, 
Ronald  &  Battle,  for  respondent. 

PER  curiam:  This  is  an  appeal  from  an 
order  of  the  superior  court  of  Thurston  county 
denying  the  petition  of  the  appellnnt<i  for  leave 
to  interrene  and  become  parties  defendant  in 
the  above-entitled  action.  It  clearly  appears 
from  the  allegations  of  appellants'  petition  and 
the  answer  tendered  therewith  that  this  cause 
falls  within  the  principles  recently  announced 
by  this  court  on  the  appeal  of  David  Lincoln, 
Intenrener,  In  Westland  Publishing  Co.  t.  M. 
O.  Royal  et  al^  78  Pae.  1096,  and  on  the  author- 
it7  of  that  dedsion,  and  for  the  reasons  therein 
stated,  the  order  appealed  from  is  affirmed. 


WATERHOLTER  v.  western  CONST. 
CO.  et  al.  (Supreme  Court  of  Washington. 
Jan.  4,  1906L]    Appeal  from  Superior  Court, 


Clarke  County :  A.  L.  Miller,  Judges  Action  by 
H.  Waterholter  aniinst  the  Western  Construc- 
tion Company  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Affirmed, 
Johnson  &  Van  Zante,  Wm.  D.  Fenton,  and  E. 
M.  Scanlon,  for  appellant  B.  8.  Orosscup, 
Cotton,  Teal  &  Minor,  and  W.  O.  Brist<j.  for 
respondents. 

PKR  CURIAM.  For  the  reasons  assigned  in 
Armour  &  Co.  v.  Western  Const  Co.  (just  de- 
cided) 78  Pac.  1106,  the  Judgment  in  this  ca»e 
will  be  affirmed. 


TUTTT  V.  RYAN  et  al.  (Supreme  Court  of 
Wyoming.  Dec.  2,  1904.)  Error  to  District 
Court,  (jTook  County;  Joseph  L.  Stotts,  Judge. 
Action  by  George  W,  Tutty  against  J.  C.  Ryan 
and  another.  There  was  judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed.  H. 
A.  Alden  and  E.  E.  Enterline.  for  plaintiff  in 
error.  Nichols  &  Adams,  for  defendants  In  er- 
ror. 

POTTER,  J.  This  is  a  suit  upon  an  uoder- 
takinc  given  to  continue  a  temporary  inionc- 
tion  in  force,  upon  an  order  requiring  addition- 
al security.  The  case  stands  in  the  same  condi- 
tion as  that  of  Tutty  v.  Ryan  et  al.  (this  day 
decided)  78  Pac.  657.  and  uie  two  causes  were 
Bubmitted  together.  The  same  qneations  are  in- 
volved in  each.  For  the  reaaona  ftivan  in  the 
opinion  flied  in  the  other  case,  the  Judgment  of 
the  district  court  dismissing  the  action  will  be 
affirmed. 

C!om,  OL  J.t  cwcnra. 
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ABANDONMENT. 

Of  Ugbwaj.  see  "Hlshways,"  1 1. 

ABATEMENT. 

Of  tegacT.  aee  "Wills."  |  4. 

Of  nulnnee,  see  "Naimtice."  1 1. 

ABATEMENT  AND  REVIVAL 

EtectioD  of  remedy,  aee  "Blection  of  Reme- 
dies." 

Jadfonent  as  bar  to  anotha  action,  see  "Judg- 
ment," I  7. 

Pica  in  abatement,  tee  "Criminal  Law,"  I  6. 

Rpvival  ot  judgment,  see  "Judgment.'*  S  11. 

Rifrht  of  action  by  or  against  personal  repre- 
t'entative,  see  Execntors  and  Administra- 
tors," i  6. 

I  1.   Death  of  partj  aad  revlTal  of-  ae- 

tlon. 

Gen.  St.  1001,  |  4883,  fixing  one  year  as  the 
timo  within  which  an  action  may  be  revived 
at^ninst  the  representatives  of  a  deceased  de- 
fendant, is  a  condition  precedent  to  tb^  ri^ht 
to  revive.— Steinbach  t.  Murphy  (Kan.)  823. 

That  the  court,  eight  months  after  the  time 
when  an  order  reriTiug  an  action  against  the 
reinoscDtatives  of  a  deceased  defendant  first 
could  have  b«en  made^  erroneously  decided 
that  It  had  no  jnrisdictioD,  will  not  excuse  a 
failure  to  revive  within  one  year. — Steinbach 
T.  Murphy  (Kan.)  823. 

ABSTRACTS  OF  TITLE. 

Facts  held  to  show  sufficient  privity  of  con- 
tract between  plaiutilT  and  an  abstract  com- 
pany to  euable  the  former  to  recover  for  an 
omission  contained  io  such  abstract. — Western 
Loan  &  Savings  Go.  v.  Silver  Bow  Abstract  Oo. 
(Mont.)  774. 

ABUTTING  OWNERS. 

Compensation  for  talcing  of  or  injury  to  lands, 
or  easements  for  public  use,  see  "Eimlnent 
Domain,"      2,  4. 

Injuries  caused  by  excavation  1^  riallroftd  com- 
pany, see  "Railroads,"  }  2. 

ACCEPTANCE 

Of  offer  ta  proposal,  see  "Contracts,"  S  1; 

"Sales;"  II. 
Of  ffoods  sold  In  genend,  ne  "Salei,"  |  a  . 

ACCIDENT. 

A-cddent  Iiunniice,  see  "Insurance,'*  |  4 

ACCORD  AND  SATISFACTION. 

See  "Gompromise  and  lettlemen^* ;  **Pftr- 
ment" 

ACCOUNT. 

Accounting  between  partners,  see  Tartner- 
ship."  S  8u 

A'^'-ounting  by  executor  or  ndminiHtrator,  see 
"Executors  and  Administrators,"  {  7. 


Accounting  by  gnardian  of  Infant,  see  "Gunt 

ian  and  Wardi"  I  4. 
Accoanting  by  sorviTing  partner,  see  "Partnov 
ship,"  %\ 

Accounting  by  trustee,  see  "TrustB,"  I  8. 
Finality,  for  purpose  of  review,  of  decree  for 

accounting,  see  "Appeal  and  Error,"  |  1. 
Joinder  of  actioi  for.  with  aOux  catuu.  see 

"Action,-  I  2. 

ACCOUNT.  ACTION  ON. 

Nature  ■«  aflectfng  Tenue,  see  "Yenne,"  1  1. 

ACCOUNT  STATED. 

Between  partners,  see  "Partnership."  i  6. 

ACCRUAL. 

Of  right  of  action,  aee  "Limitation  of  Ac- 
tions." 8  2. 

ACKNOWLEDGMENT. 

Of  iadditedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  8  8. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Evidence,"  8  6. 

Operation  and  effect  of  admissions  as  ground 
of  estoppsl,  see  "Estoppel,"  |  1. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  f  2. 
Bar  by  former  adjudication,  see  "Judgment" 
8  7. 

Oommencement  within  period  of  limitation,  see 

"Limitation  of  ActloBS."  8  2. 
Election  of  remedy,  see  "Election  of  Remedies." 

Jurisdiction  of  courts,  see  "Courts." 
Laches,  see  "Equity."  8  2. 

Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecntion." 
Pendency  of  action,  see.  "Lis  Pendens." 

Actions  between  parties  in  particular  rekUUms- 
See  "Master  and  Servant."  §  2. 
Co-sureties,  see  "Principal  and  Surety."  |  5. 
Co-tenants,  see  "Partition,"  8  1. 
Partners,  see  "Partnership,"  fi  2. 

Actions  bv  or  aoatnst  parhcular  tUiases  of 
parties. 

See  "Associations":  "Brokers."  8  3;  "Car- 
riers," 8  1;  "Corporations."  88  5.  6:  "Ex- 
ecutors and  Administrators,"  88  4.  6 :  "Ouard- 
ian  and  Ward,"  8  3;  "Husband  and  Wife," 
S  3:  "Indians";  "Master  and  Servant."  8 
3;  "Municipal  Corporations,"  8  9;  "Part- 
nership," I  ft:  "Principal  and  Agent,"  8  2: 
"Principal  and  Surety.'^  8  4;  "Railroads.^'  H 
1.  5, 

Assifrnees,  see  "Assignments,"  8  2. 

Foreien  corporation,  see  "Corporations,"  |  6, 

Stockholders,  see  "Corporations."  8  3. 

Surviving  partner,  see  "Partnership,"  (  5. 

Trustees,  see  "Trusts,"  8  4. 

Tnistces  in  bankruptcy,  see  "Bankruptcy,"  {  1. 

Actions  Tdctting  to  particular  vpectet  q/" property 

or  estates. 
Roe  "Mines  and  ilinerals,"  i  1* 
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Particular  oausea  or  grounds  of  acticn. 

See  "Assault  and  Battery,"  §  1;  "Bills  and 
Notep."  §  4;  "Botintifs";  "Forcible  Entry 
and  Detainer,"  S  3:  "I-'raud."  8  2;  "Insur- 
ance." gS  (j.  7;  "JudKment."  §  12;  "Libel  aud 
Slander,"  §  2;  "llalidoua  Prosecution,"  i  1; 
"Negligence,"  §  8;  "Trespna:?"  ;  "Trover  and 
Conversion,"  §  1 ;  "Work  and  Labor." 

Appeal  bond,  see  "Appeal  and  Krror,"  5  2G. 

Bond  of  Qiiiiiicijial  oUloer.  see  "Aluuicipal  Cor- 
porations." §  2. 

Bond  oi  trustee  of  association,  soe  "Associa- 
tions." 

Breach  of  contract,  see  "Contracts,**  I  5. 
Brcacli  of  <'ovenant,  see  "Covenauts,"  8  L 
Braaoh  of  warranty,  see  "Sales."  §  7. 
Compcnf-Qtiou   of  asent,  see   "Principal  and 

Agent."  §  '2. 
Compensation  of  broker,  see  "Brokers/*  S  8. 
Contribution  between  co-sureties,  see  "Principal 

and  Surety,"  ft  5. 
Damages  caused  by  public  improvements  In 

dtiflB.  see  "MunidpaJ  Gorporatione."  |  4. 
Death'  of  servant,  see  "Master  and  SerraQt," 

I  2. 

Delay  in  delivery  of  tPlegram,  see  "Telegraphs 
ana  Telfphones,*'  8  2. 

Discharge  from  employment,  see  "Master  and 
Servant."  §  L 

Enforcement  of  stockholders'  liability,  see  "Cor- 
ppratiouK."  fi  3. 

Poreifm  judgment,  iw>e  "Judgment,"  S  12. 

Injuries  to  animals  caused  by  operation  -of 
railroad,  see  "Uailroads."  8  5, 

Personal  iiyuries,  see  "Ilridges,"  6  1;  "Carri- 
ers," 6  1:  "Kloctricitjp" ;  "Highways,*'.  |  3; 
"Waster  and  Servant,"  8  2. 

Price  of  Eoods.  see  "Sales.'*  8  6, 

Price  of  land,  see  "Vendor  and  Purchaser,"  8  8. 

Recovery  of  land  sold  by  vendor,  see  "Ven- 
dor and  Purchaser,"  8  3. 

Recovery  of  payment  see  "Payment,"  8  2, 

Recovery  of  tax  paid,  see  "Taxation.**  S  3. 

Rent,  see  "Landlord  and  Tenant,"  I  S. 

Services,  see  "Work  and  Labor.** 

Taking  of  or  IcUury  to  property  In  exercise  of 
power  of  eminent  domialn,  see  **]9k°fiient  Do- 
main," 8  4. 

Unfair  compptition  in  trade,  see  *^rftde-Maifcs 

and  Trade-Names,*'  ft  1. 

Particular  forms  of  action. 

See  "Ejectment";  "Replevin";  "Trespass,"  S 
1;  "Trover  and  Conversion." 

Particular  formu  of  special  relief. 

See  "Divorce"  ;  "Injunction"  ;  "Partition,"  8 
1;  "Quieting  Title";  "Specific  Performance." 

Abatement  of  nuisance,  see  "Nuisance,"  S  1. 

Alimony,  see  "Divorce."  8  3- 

Cancellation  of  written  instrument,  see  "Can- 
c^otion  of  Instruments." 

Confirmation  of  tax  title,  see  "Taxation,"  §  5. 

Determination  and  protection  of  water  rights, 
see  "Waters  and  Water  Courses,"  §  4. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Eaforcr-ment  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  8  & 

I<]stabllii1iraprtt  and  enforcement  of  tmst,  see 
"Trusts,"  8  4. 

Establishment  of  boundaries,  see  "Boundaries." 
8  2. 

Establishment  of  will,  see  "Wills."  8  2. 

Foreclosure  of  ddinquent  tax  c«t£Beate,  see 
"Taxation,*'  8  4. 

Foreclosure  of  lien  on  logs,  see  **Lo|b  and  Log- 
Bins'" 

Foreclosure  of  mortgage,  see  '  BuildlDg  and 
Loan  Associations" ;   "Mortgages,"  §  2. 

Public  land  contest,  see  "Public  Lands."  8  2. 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Setting  aside  divorce  decree,  see  "Divorce,"  §  2, 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances."  6  2. 

Setting  aside  will,  ste  "Wills.'*  8  2. 

Trial  of  tax  title,  aee  "Taxation."  8  6. 


PorffcvEar  proceed^gt  In  aeUont. 

See  "Appearance":  "Continnance" :  "Coata" : 
"Damages" :  "Depositions" ;  "Dismissal  and 
Nonsuit";  "Evidence";  "Execution":  "Judg- 
ment"; "Jury":  "Limitation  of  Actiona" ; 
"Parties" ;  "Pleading" ;  "Process" ;  "Stipu- 
lations" ;   "Trial" ;  "Venue." 

Default,  see  "Judgment,"  8  2. 

Nonsuit,  see  "Trial,"  8  3. 

Xotice  of  actioB,  see  "Process."  I  1. 

Revival,  see  '^Abatement  and  Revival,"  $  L 

Revival  of  judgment,  see  "Judgment,"  8  11* 

Verdict,  see  "T^ial,"  8  5. 

Particular  remedies  in  or  ineUUmt  to  oetUmM, 
See   "Attachment" :    "Injunction" ;  "Receir- 
ers.** 

Notice  of  pendencF  of  aetlon.  Me  "I^  Fen- 
dens." 

Staj  of  ^rooeedlngg^  we  "Ai>peal  and  Brrar.**  f 

Proceedings  M  OMToba  of  speoial  jvritdietiont. 
Courts  of  limited  juriadiction  In  general,  sea 

"Courts."  8  S. 
Criminal  prosecutions,  see  "Criminal  Law.** 
Suits  in  equity,  see  "Equity." 
Suits  In  Justices'  courts,  see  "Juiticea  of  die 

Peace."  %  S. 

BetHeio  (tf  prooeedftm*. 

See  '!Appeal  and  Error" ;  "CerUorari" ;  "Ex- 
ceptions, BUI  of':  "Judgment," j  5;  "Jua- 
ticee  of  the  Peaoe.^  I  4;  "New  Tnair 

8  1*   Hatnre  and  form. 

Where  proof  showed  hreadx  of  contract  al- 
leged in  pleadiDg.  held  error  to  grant  a  nonsuit 

on  the  ground  that  the  cause  of  action  for  con- 
version had  not  been  proved.— Grant  t.  Walsh 
(Wash.)  786. 

8  2.  Joinder,    ^llttlns,  eoasoUdatioB. 
-     mnA  Mveroaee. 

A  caose  of  action  tor  equitable  acconnting 
against  two  ol!  the  defendants  cannot  be  joined 
in  a  petition  with  cause  of  action  at  law  to 
recover  damages  in  tort  against  another  de- 
fendant not  affected  by  the  first  cause  of  ac- 
tion.—Benaon  T.  Batter  (Kau.)  Mi. 

Except  in  cases  to  enforce  liens,  It  is  a 
prerequisite  to  the  joinder  of  canses  of  action 
that  all  the  causes  should  affect  all  the  i>ar- 
ties  to  the  action. — Benson  t.  Battegr  (ELan.t 

844. 

8  3.  Oommesuieiaeat*    pmsaevtloa,  asd 

termination. 

In  an  action  involving  separable  claims,  the 
right  to  ti7  those  on  which  a  cause  of  action 
lias  accrued  held  not  affected  because  the  suit 
is  prematureir  brought  as  to  the  others. — ^An- 
thony T.  Sniitlison  (Kan.)  464. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  8  1. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdlctioii  of  equitj,  see  "Injonc- 
tion,"  8  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

Injuries  to  lateral  support  caused  by  excava* 
tion  by  railroad  company,  aee  "Ratlroads," 
8  2. 

ADJUDICATION. 

Of  courts  in  general,  see  "Ooarta,"  8  2. 
Operation  ami  effect  of  former  adju<ficatl<m,  aee 
"Judgment,"  8{  7,  8. 
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B^^^j^ndpal,  effect  on  liaMHtr  of  cnntr,  see 


ADMINISTRATION. 

Of  Mtate  assisrned  for  benefit  of  creditors,  see 
"AssiKHmeots  for  Benefit  of  Creditors,"  S  2. 

Of  estate  of  decedent,  see  "Ezecators  and  Ad- 
ministrators." 

Of  tnat  property,  aee  Trostfl,"  fi  2. 

ADMIRALTY. 

See  "Sbippins." 

ADMISSIONS. 

Am  •vldence,  see  "Evidence,"  {  & 

ADVANCEMENTS. 

I,  effect  on  liaMH 
icipal  and  Sorety/'  S  3. 

ADVERSE  CLAIM. 

To  real  property,  see  "Qnietiog  Title.** 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
As  between  co-tenants,  aee  "Tenancy  In  Com- 
mon," S  1. 

Establishment  of  street  bv  preacriptiw,  see 
"Municipal  Corporations,''  f  8. 

{  1.  JUmtmn  aad  i««alaltM. 

Adverae  poaaesrion  defined.— Wade  t.  Croneh 
(Okl.)  8L 

TTnder  2  Ballinfrer's  Ann.  Codes  &  St.  fi  5603, 
purchasers  of  land  from  a  snrTiving  hnsband.  in 
open  posaeesion  for  more  tlian  seren  years,  held 
entitled  to  the  land  as  against  heim  attempting 
to  recover  it  more  than  tlu-ee  years  after  the 
youngest  had  attained  majorl^. — Blggart  t. 
Evans  (Wash.)  925. 

i  S.  PleadluK,  eTidence,  trial,  ud  re- 
view. 

Under  Rev.  St.  I  28G1,  in  an  action  to  recover 
land,  the  burden  Is  on  one  claiming  title  by 
adverse  possession  to  prove  the  same. — Eng- 
lish V.  Openshaw  (Utah)  476. 

Where  plaintiff  claimed  title  to  land  by  ad- 
verse possession,  a  letter  written  by  her  to 
defendant,  in  which  plaintiff  recognized  defend- 
ant's interest  in  the  land,  held  admissible. — 
English  v.  Openshaw  (Utah)  476. 

Ih-i(Ience  reviewed,  and  held  insufficient  to 
establish  that  plaintiff's  possession  of  certain 
land  in  controversy  was  adverse  to  defendant. 
— English  V.  Openshaw  (Utah)  476, 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  1 1. 

AFFIDAVITS. 

See  "Depositions." 

Preservation  in  record  on  appeal,  see  "Appeal 
and  Error,"  i  12. 

In  particular  pnooeedtngg. 

For  continuance  in  criminal  proBecutl<m.  see 

"Criminal  Law,"  f  12. 
For  new  trial,  see  "Criminal  Law."  |  20;  "New 

Trial,"  12. 

For  preservation  of  bill  of  exceptions,  see  "Ex- 
'•eptions.  Bin  of,"  8  1. 

For  pobliration  of  process,  see  "Ptocprs,"  §  ], 

For  publication  of  process  in  contest  for  pub- 
lic landfi,  see  "Public  Lands,"  }  2. 

For  punisnment  of  witness  for  refusal  to  an- 
swer qnestiona,  see  "WitnesseBt"  |  1. 


To  recover  mortgaged  chatteb,  see  "Chattel 

Mortgages,"  fi  3. 
Verification  of  plea,  see  "(Mminal  Law,"  S  6. 
Verification  of  pleading  in  action  on  note,  see 

"BiUi  and  Motea,'*  |  4. 

AGENCY. 

Sea  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

IiTi|ation,  see  "Waters  and  Water  Courses," 

ALIENS. 

Sea  "Indiana." 

ALIMONY. 

Bee  'morce,'*  |  3. 

ALLOWANCE. 

To  sarviving  wife,  hu^and,  or  children  of  de- 
cedent, see  "Executors  and  Administrators," 


ALTERATION. 


Of 


geographical  or  political  divlriona, 
^0>untiea.**  |  1;  *%anldpal  Cozporati 


see 

ona." 


ALTERATION  OF  INSTRUMENTS. 

Where  a  note  Is  payable  at  a  place  difFcrent 
from  where  execttted,  the  insertion  of  the 
words  "with  exchange"  by  the  payee  without 
the  consent  of  the  maker  is  not  a  material  al- 
teration.— First  Nat.  Banb  v.  Nordstrom 
(Kan.)  804. 

AMENDMENT. 

Of  municipal  charter,  see  "Municipal  Corpora- 
tions," SI. 
Of  statute,  see  "Statutes,"  f  3. 

OfpartlouSarlegtUproeeeSlngt, 
See  "Parties,"  }  2;  "Pleading,"  §  6. 

Certificnte  on  appeal  in  criminal  prosecution. 

Rpe  "Criminal  liiw,"  §  23. 
Pleadini?  on  appeal  from  ju.'Jtice's  court,  see 

*'JuHtice(i  of  the  Peace,"  S  4. 
Traiiscriiit  on  app<>n]  from  justice's  court,  Me 

"Justices  of  the  Peace,"  §  4. 

AMOUNT  IN  CONTROVERSY. 

Jur^dictional  amount,  see  "Appeal  and  Error," 

ANIMALS. 

Se?  "Inspection." 

Bov.nh'os  for  killing  wild  animals,  see  "Boun- 

tifB," 

Injuries  from  operation  of  railroads,  see  "Bail- 
roads."  §  5. 

Larceny  of,  .we  "Larceny,"  SS  1,  % 

Limitation  of  action  for  killing,  see  "Limita- 
tion of  Actions,"  S  2, 

Opinion  evidence  in  action  for  trespass  by,  see 
"Evidence,"  g  la 

Under  a  statute  making  it  an  offence  to 
mark  an  animal  with  intent  to  prevent  its  iden- 
tificution  by  the  true  owner,  it  is  inunaterial 
whether  or  not  the  mark  placed  on  an  anitnal 
with  anch  intent  ia  one  cnlcuiated  to  accom- 
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plUi  thfl  parpow  fntendad. — ^People  t.  Strom- 
teek  (OalJ  4^7 

Evidence  considered,  and  Md  to  sastain  a 
rerdict  finding  that  the  marking  of  a  colt  by 
defendant  was  wlt^  Intent  to  prerent  Ita  idea- 
tificatioQ  hj  tiia  owner. — Peoiue  T.  Strom  beck 
(Cal.)  472. 

Under  Fen.  Oode,  I  S57,  the  offense  of  mark- 
iiw  an  animal  with  intent  to  prevent  its  iden- 
tification by  the  true  owner  is  committed  where 
the  requisite  intent  is  shown,  although  the 
mark  used  may  not  be  a  conventional  one  in- 
dicating ownership. — People  t.  Strombeck 
(Cal.)  472. 

A  petition  held  to  state  a  sufficient  cause  of 
action  for  trespass. — Mintn  t.  Qose  (Wyo.) 

In  an  action  for  trespass,  pedtion  held  to 
state  but  a  single  cause  of  action  against  the 
several  defendants  jointly.  —  Minter  T.  Gose 
(Wyo.)  948. 

ANNEXATION. 

Of  territory  to  municipal  corporatkm*  He  **lla- 
nlcipal  Corporations,   8  1. 

ANNULMENT. 

Of  wlU,  eee  *'Wills,"  |  2. 

ANSWER. 

Id  pleading,  see  "Pleading,"  If  1.  3,  7. 

APPEAL  AND  ERROR. 

See  "Certiorari" ;  "Exceptions,  Bill  of' ;  "New 
TriaL" 

Appellate  Jurisdiction  of  particular  courts,  see 

*^Courts,''  8  5. 
Costs,  see  "Costs,"  §S  1,  2. 
Effect  of-  right  to  appeal  on  right  to  mandamus, 

see  "Mandamus,"  I  1. 
Mandamus  to  compel  stay  of  execution  pending 

appeal,  see  "Mfindamus,"  §  2. 
Reversal  of  orders  in  proceedings  ou  error  as 

ground  for  dismissal  of  prohibition  relating  to 

same  orders,  see  "Prohibitioa,"  {  2, 
Review  of  proceedings  of  justices  of  tba  peace, 

see  "Justices  of  the  Peace,"  S  4. 

Bevtew  fn  partleutar  etoU  acHoMb 
See  "Divorce,"  J  2;  "Replevin,"  g  5. 
Against  railroad  company,  see  "Railroads,"  |  1. 
For  alimony,  see  "Divorce,"  S  3. 
Foreclosure  of  delinquent  tax  certificate,  see 
"Taxation,"  }  4. 

Review  in  specktt  proceeeUngg. 

See  "Bankruptcy."  S  2;  "Certiorari."  |  2. 

Accounting  by  executor  or  admlnistratort  aee 
"Executors  and  Administrators,"  fi  7. 

Assessment  of  taxes,  see  "Taxation,"  8  2. 

Contempt  proceedings  for  violation  of  injunc- 
tion, see   Injunction,"  %  4. 

Election  contest,  see  "Elections,"  I  6. 

E|tabli^ment  of  boundary,  see  Boundaries," 

Exceptions  to  report  of  guardian,  see  "Guard- 
ian and  Ward,'*  8  4. 

For  removal  of  receivei-,  see  "Receivers,"  %  2. 

Probate  proceedings,'  see  "Wills,"  }  2. 

Proreedings  of  county  commisaioners,  see 
"Counties,"  fi  2. 

Trial  of  claims  against  decedent's  estate,  see 
"Executors  and  Administrators,"  §  4. 

Review  (if  criminal  pnwecuMons. 
See  ■'Criminal  Law,"  H  21-27;  "Homicide," 
fi  7. 

Contempt  proceedings  for  violation  of  injunc- 
tion, see  ■Iiijiiiit'tioQ,"  S  4, 

For  violation  of  law  relating  to  conduct  o£  bar- 
ber school,  see  "Lticenses,"  |  1, 


I  1.  Deolslome  MrlewmUe. 

Under  Code  Civ.  Proc.  fi  939.  sabd.  8,  «a  a^ 
peal  lies  from  a  iQedal  order  striking  from  ih* 
files  affidavits  on  a  motl<m  for  a  new  CziaL— 
Gay  V.  Torrance  (Cal.)  540. 

If,  on  appeal  to  the  district  court,  it  hu 
jurisdiction,  such  jurisdiction  will  not  be  ab- 
rogated by  an  amendment,  with  an  independ- 
ent prayw  for  relief  which  the  conrt  is  not 
competent  to  grant — Anthony  t.  ftnithew 
(Kan.)  4S4. 

Under  (3en.  St  1801,  fi  S019,  the  Supreme 
Court  has  jurisdiction  to  review  on  error  cot- 
troversies  mvolvlng  peracmal  rights,  except  as 
limited  by  aabdivlslai  8,  and  juriadfction  wbs 
the  amount  In  controversy  is  fees  than  9100  in 
certain  cases  specifically  enumerated,  where  ths 
trial  judge  certifies  that  the  case  is  within  sndk 
municipality  claoae. — Graves  v.  Bond  (Kan.) 
851. 

Under  Code  Civ.  Proc.  8  1722,  as  amended 
by  Sess.  Iaws  1899,  p.  146,  an  order  ov^rnl- 
fng  a  motion  to  reject  findings  made  the 
jury  held  not  appealable. — Johna  v.  Barnes 
(Moot)  703. 

No  appeal  will  lie  to  the  district  court  from 
an  order  of  the  probate  court  disdiarnng  as 
attachment. — Ferdinand  Westfadmer  &  Sons  v. 

Hahn  (Okl.)  378. 

Under  B.  &  G.  Comp.  1  548,  no  anneal  Ilea 
from  a  decree  rendered  for  want  of  an  answer. 
—State  V.  Leasia  (Or.)  328. 

A  decree  granting  plaintiff  the  right  to  re- 
deem from  a  sale  on  foreclosure  of  a  deed  of 
trust  and  directing  an  accounting,  held  final 
and  aroealable,  undo:  B.  &  C.  Oomp.  |  547.— 
Marqnam  v.  Ross  (Or.)  098. 

An  order  making  an  allowance  to  a  receiver's 
counsel  held  not  final,  and  therefore  not  ap- 
pealable.—Wilder  V.  Reed  (Or.)  1027. 

An  appeal  lies  from  a  judgment  vacating  a 
prior  judgment  and  also  determining  the  rights 
of  the  parties. — N'olan  v.  Arnot  (Wash.)  4«3. 

Under  Pierce's  Code,  |  1048,  snbd.  8,  no  ap- 

fteal  lies  from  an  order  vacating  a  temporary 
Djunction,  where  there  is  no  finding  that  de- 
fendant was  insolvent — Aoderstm  v.  McGreg- 
or (Wash.)  776. 

Id  an  equitable  proceeding  by  a  receiver  to  as- 
sess the  Btockholaeni  of  an  insolvent  bank  on 
their  superadded  liability  to  creditors,  a  decree 
fixing  the  amount  of  the  bank's  debts  and  de- 
termining the  creditors'  rights  to  an  assess- 
ment is  final  and  appealable.  —  Bennett  r. 
Thorne  (Wash.)  938. 

In  an  equitable  proceeding  to  assess  stock- 
holders of  an  insolvent  bank  on  their  super- 
added liability  to  creditors,  an  appeal  lies  to 
the  Supreme  Court,  irrcKpective  of  the  amount 
in  controversy. — Bennett  v.  'Hiome  (Wash.) 
036. 

Orders  making  allowances  to  an  administra- 
tor for  services  of  himself  and  bis  attorney, 
which  were  in  the  form  of  final  judgments,  k'U 
not  interlocutory  in  character. — ^In  re  Sullivan's 
Estate  (Wash.)  946;  Corcoran  v.  Bell,  Id. 

I  X.  Blckt  of  review. 

Whei-e,  on  an  application  for  a  partial  dis- 
tribution of  an  estate,  the  executrix  denied  the 
Bufhciency  of  the  petition  to  show  sufficient  as- 
sets to  pay  legacies  without  loss  to  creditors, 
she  bad  sufficient  interest  to  entitle  her  to  ap- 
peal from  an  order  directing  such  distribution. 
—In  re  Murphy's  Bstete  (Cal.)  900 ;  Murphy  v. 
O'Connor,  Id. 

In  an  equitable  proceeding  to  aseeas  stoc^c- 
bolders  of  an  insolvent  CMporatioo  on  tht>ir 

superadded  liability  to  creditors,  such  stock- 
liolders  held  to  have  the  right  to  appeal,  though 
the  corimration  was  named  as  defendant — Beo- 
nctt  V.  Thorne  (Wash.)  08& 
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I  8.  Presentatiim   and    reurratlom  In 
lower  oonrt  of  cronndi  of  totIow. 

One  who  claims  1q  hie  coroplnint  that  a  deed 
was  TOid  aB  against  creditors  cannot,  after 
findings  of  fact,  claim  that  the  deed  constitut- 
ed a  mortgage.— White  v.  Besse  (Cal.)  649. 

Rnlinn  GO  inetnictioii,  not  excepted  to.  ai* 
not  reviewable  on  apTwnl. — ^Auckland  Law^ 
r«iice  (Golo.  App.)  iOB6. 

An  exception  to  the  denial  of  a  nonsait  per- 
mits a  review  of  the  order,  though  there  is  no 
exception  to  the  ju^ment — Burlington  ft  M. 
R.  B.  T.  Campbell  (Colo.  App.)  I0T3. 

I  4.  Objeotloiu  and  mottona,  and 

rnllnsa  thereon. 

Ruling  in  sustaining  objection  to  question 
held  not  to  be  reviewed;  defwdant  having 
thereafter  amended  his  answer  to  make  the 
evidence  admissible  under  the  views  of  the 
jadge,  and  then  not  renewed  hla  offer. — Riadon 
T.  Yates  (Cal.)  Wl. 

In  an  action  on  a  contract  tor  serrices,  de- 
fendant held  not  entitled  to  question  the  suffi- 
<^enc7  of  the  complaint  in  averring  perform- 
ance by  plaintiff. — Parke  ft  Lacy  Go.  t.  San 
Francisco  Bridge  Co.  (Cal.)  1065. 

In  action  on  appeal  bond,  held  too  late  on  ap- 
I>eal  to  urn  that  amendment  to  complaint  was 
not  formally  made. — ^Balfe  t.  Hanley  (Colo. 
App.)  7& 

Where  a  replIcatloD  seta  up  a  canse  of  action 
Inconsistent  with  the  complaint,  the  departure 
mast  be  met  by  an  objection  before  trial,  and 
it  cannot  be  raised  on  appeal. — Messenger  t. 
Woge  (Colo.  App.)  S14. 

A  complaiut  to  enjoin  repeated  injuries  to 
land  held  sufGdent,  where  objected  to  for  the 
first  time  on  ai«)eal. — Bogllno  v.  Giorgetta 
(Colo.  App.)  612. 

Mills'  Ann.  Code,  I  56,  concerning  defect  of 
parties,  held  applicable  to  case  origlnaUng  in 
Justice  of  the  peace  court,  so  that  objection, 
made  for  the  first  time  in  motion  for  new 
trial,  of  nonjoinder  of  one  of  three  persons 
aaaiDBt  whom  judgment  was  rendered  by  Jns- 
tioe  of  the  peace,  was  too  late. — ^Miller  t.  Kin- 
■d  (Golo.  App.)  1075. 

Brrors  complained  of  on  .appeal  will  be  disre- 
garded, where  no  objection  was  made  in  the 
trial  court.— Gillett  v.  Cbav«i  (N.  M.)  68. 

An  objection  that  off^ed  evidence  is  incompe- 
tent held  too  indefinite.— Enid  &  A.  Ry.  Co.  v. 
Wiley  (Okl.)  96. 

Under  B.  ft  C.  Comp.  |  72,  an  objection  to 
the  jarisdlction  may  be  made  for  the  first  time 
on  appeal. — Kalyton  t.  Ealyton  (Or.)  882. 

Question  of  validity  of  allowance  of  attorney's 
fee  held  reviewable  on  appeal.— Spencer  t.  Com- 
mercial Co.  (Wash.)  914. 

f  S.   —  Motions  for  new  trial. 

Alleged  error  in  an  Instruction  will  not  be  n- 
viewed^  unless  it  is  made  ground  for  a  new 
trial.— Pringle  t.  King  (Arix.)  367. 

On  appeal  from  the  judgment  only,  the  rec- 
ord may  be  examined  to  determine  whether 
there  is  any  evidence  to  support  the  finding. — 
Sheldon  T.  Powell  (Mont.)  491. 

A  bill  of  exceptions,  not  made  a  part  of  the 
statement  on  a  motion  for  a  new  trial,  cannot 
be  considered  on  appeal. — In  re  Colbert's  Estate 
(Mont.)  971 ;  Scheuer  v.  State,  Id. 

Rulings  are  not  available  as  error  in  the 
Supreme  Conrt,  unless  overmling  of  a  motion 
for  new  trial  is  a^aigoed  as  errors — Bradford 
V.  Brennan  (Okl.)  387. 

Where  a  motion  for  judgment  on  the  plead- 
ings is  sustained,  aad  judgment  rendered  for 
one  of  the  parties,  the  other  may  appeal  with- 
out motion  for  a  new  trial. — Dunn  t.  Claonch 
tOkU  888. 


S  6.  Parties. 

Under  B.  &  C.  Comp.  §  38,  the  snbstltntion 
of  a  party  after  the  rendition  of  judgment, 
except  in  case  of  death  or  disability,  is  not 
necessary  to  the  prosecution  or  defense  of  an 
appeal. — Culver  v.  Handle  (Or.)  394. 
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I  7>  Heqnisltes  and 
transfer  of  oa 
prooeedlnes. 

Gen.  St.  1901,  S  w53,  relating  to  jnrisdictioii 
of  the  Supreme  Court  to  reverse  a  judgment 
vacating  an  injunction,  applies  only  to  mo- 
eeedings  to  reverse  interlocutory  orders  dis- 
charging or  modifying  an  attachment  or  ti 
temporary  injnncnon. — Shanks  t.  Pearson 
(Kan.)  MB. 

Under  a  statute  providing  that  no  proceed- 
ings to  reverse  a  judgment  shall  be  commenced 
more  than  one  year  after  judgment,  a  petition 
in  error  filed  two  days  after  one  yrar  waa  not 
begun  In  time.— Gray  v.  Cooper  (Kan.)  812. 

Appeal  held  not  taken  within  the  time  allow- 
ed by  law,  and  the  same  would  be  dismissed. — 
Wadhams  v.  Allen  ft  Lewis  (Or.)  862. 

Under  Rev.  St  1899,  8  4262,  as  amended  by 
Laws  1901,  p.  28,  c  28,  and  Supreme  Court 
rule  18  (26  Pac.  xli).  where  proceedings  in  er- 
ror involve  the  coo^deration  of  matters  neces- 
sary to  be  presented  to  the  trial  court  by  mo- 
tion for  a  new  trial,  the  time  within  which 
such  proceeding  must  be  instituted  begins  to 
run  from  the  d«iial  of  such  motion,  and  not 
from  the  entry  of  Judgment — 0<mradt  T.  ]>p- 
per  (Wyo.)  1. 

f  8.   ^—  Payment  of  fees  or  ttosta,  and 
bends  or  other  seonrltleB. 

Code  Civ.  Proc.  {S  269,  274,  does  not  require 
a  court  reporter  to  furnish  a  transcript  of  tes- 
timony at  the  request  of  a  party,  Id  either  a  , 
civil  or  criminal  case,  unless  his  fees  therefor 
are  paid  or  tendered.— Rlchar^  t.  Superior 
Court  of  City  and  Coun^  of  Ban  Frandseo 
(Cal.)  244. 

Code  Civ.  Ppoc.  8  269,  imposes  no  duty  upon 
the  court  to  designate  a  reasonable  time  for 
the  filing  of  a  transcript  of  the  testimony  in  a 
case,  unless  such  steps  have  been  taken  as  to 
make  it  the  doty  of  the  reporter  to  make  such 
transcript. — Richards  v.  Superior  Court  of  City 
and  County  of  San  Francisco  (Cal.)  244. 

Under  Code  Civ.  Proc.  8  1724  appeal  held 
to  be  dismissed:  an  undertaking  in  su[»ort  of 
It  not  being  filed. — Johns  v.  Barnes  (Mont.) 
703. 

That  an  appeal  bond  otherwise  sufficient  wtin 
made  to  the  state,  instead  of  respondents  as  ad- 
verse parties,  as  required  by  Balliuger's  Aim. 
Codes  ft  St.  6  6305,  was  not  ground  f<a-  dismis- 
sal of  the  bill ;  such  defect  being  amended  un- 
der Laws  1899,  p.  79.  c.  48.— Westland  Pub.  Oo. 
V.  Boyal  (Wash.)  1096. 

I  9.   ^—  Writ  of  error,  altatlon,  mr  mo- 

tiee. 

Notice  of  appeal  held  not  required  to  be  serv- 
ed in  action  by  executor  on  another  executor, 
made  defendant  merely  because  he  would  not 
Join  as  plalntifr.- Spragne  t.  Walton  (Cal.) 
645. 

In  an  action  to  quiet  title  to  a  mining  claim, 
one  defendant  held  not  an  adverse  party  to  an 
appeal  by  another  defendant,  so  as  to  he  en- 
titled to  service  of  notice  of  amwal. — Merk  v. 
Bowery  Mtn.  Co.  Of ont)  619. 

Failure  to  serve  notice  on  a  corporation  de- 
fendant on  an  appeal  by  interveners  from  an  or- 
der denying  a  motion  to  dissolve  t-estrainiog  or- 
ders directed  against  the  corporation  and  others 
held  to  be  ground  for  dismissal  of  the  appeal.- — 
Willard  v.  Lucilc  Dreyfus  Min.  Co.  (Wash.)  917. 

Service  of  a  notice  of  appeal  on  sureties  on 
a  cost  bond  filed  by  a  nonresident  complainant 
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ktUd  not  necessary  to  perfect  the  appeal. — Wa.i- 
ner  v.  Boyal  (Wash.)  1094. 

i  10.  Snperaedeni  or  atny  of  prooeeditiKs. 

Aji  actiou  to  foreclose  a  pledge  of  corporute 
stock  held  not  within  the  ex<!ept!ons  of  Code 
CIt.  Proc.  I  948,  so  that,  on  defrniiant's  giTiug 
a  $300  bond  under  section  949,  on  appeal  Crom 
an  adverse  decree,  she  waa  entitled  to  a  super- 
sedeaa — Sohrbacher  t.  Snperior  Court  (Cal.) 
22. 

The  pendency  of  an  appeal  from  an  order  ap- 
pointixig  a  receiver  in  an  action  held  not  to  pre- 
voit  a  trial  of  the  canae  on  the  merits. — State 
T.  BeU  (Wish.)  OOa 

111.  RMOsd  and  pvocMdlBKS  not  in  vee- 
ord— -MattBra  to  1w  snown  bj  rec- 
ord. 

'nie  opinion  of  the  trial  Judge  la  not  evidence, 
and  is  no  part  of  the  record.— In  re  Shively's 
EsUte  (Cat.)  869. 

Parties  may  not,  by  atipulation,  inject  Into 
the  record  matters  not  properly  part  thereof, 
and  supply  the  place  of  a  duly  certified  bill  of 
exceptions. — Leppel  v.  District  Conrt  of  Gar- 
field Coanty  (Colo.  Snp.)  682. 

In  the  absence  of  an  exception  to  a  ruling 
denying  a  motion  for  a  verdict,  preserved  by 
the  hill  of  exceptions,  the  court  will  not  re- 
view the  ruling. — Badea  Baden  (Sold  Min.  Co. 
v.  Jow!  (Colo.  App.)  313. 

In  the  absence  of  exceptions  to  ruling  on 
inatructioDs  preserved  in  Che  bill  of  exceptions, 
the  court  will  not  consider  the  errors. — ^Biiden 
Baden  Gold  Min.  Co.  v.  Jose  (Colo.  App.)  313. 

A  judgment  in  on  action  for  services  can- 
not be  sustained,  where  neither  the  amount  of 
the  servlcpa,  their  value,  nor  for  whom  ren- 
dered, flpnears  from  the  abstract. — Crowe  v. 
Walker  (Cnlo.  App.)  618. 

In  considering  a  record  on  appeal,  the  court 
may  not  tneat'  a  material  matter  therein  stated 
as  stated  wrong  because  of  a  clerioil  error  in 
copying. — Douglass  v.  McNamee  (Kan.)  834. 

Where  the  court  reviews  the  evidence  and  ex- 
presses its  opinion  of  the  case,  but  ihere  are  no 
special  findings  of  fact  and  conclusions  of  law 
as  to  it,  the  oral  opinion  cannot  be  considered 
on  appeal.— Gpss  v.  Nelson  (Okl.)  170. 

Before  the  Supreme  Court  will  review  in- 
structions, the  record  must  affirmatively  show 
exceptions  taken. — Chicago  Live  Stock  Com- 
mission Co.  v.  Connally  (Okl.)  318. 

I IX.  —  ITeoesiltr  of  bill  ef  exoeptloiis, 
ease,  or  atatemmt  of  fnota. 

On  appeal  from  an  order  striking  from  the 
files  aisdavits  on  motion  for  a  new  trial,  the 
party  appealing  is  entitled  to  a  bill  of  eicep- 
Utam. — Gay  t.  TMrance  (Cal.)  S40. 

tn  the  absence  of  a  bill  of  excoptioos.  ^rors 
occurring  at  the  trial  and  the  sufllciency  of  the 
avidapce  to  auBtaio  the  judgment  cannot  be 
reviewed. — Froman  v.  Wilson  (Colo.  App.)  G15. 

Where  a  judgment  Is  based  on  the  pleadings 
and  affidavits,  the  failure  to  make  t^e  affidavits 
part  of  the  record  fs  fatal  to  review  on  ap- 
peal.'— ^Anderson  v.  McGregor  (Wash.)  778. 

Where  it  appears  that  no  proper  bill  of  ex- 
ceptions had  been  allowed,  and  there  is  noth- 
ing for  the  court  to  review,  in  the  absence  of 
a  bill  of  exceptions,  the  cause  will  be  dis- 
missed.—J.  V.  Gantlln  &  Oo.  v.  Miller  4:  Chap- 
man (Wyo.)  295. 

1 18,  —  CoateatSt  makinc,  aad  sottlo* 
■wnt  of  ease  or  stateaaeat  ot 

facts. 

A  case-made,  completed  within  a  time  extend- 
ed by  the  court,  under  Laws  1903.  p.  683,  c. 
380,  Is  not  invalidated  because  the  order  of  the 
Judge  extendinjE  the  tima  was  not  filed  with  the 
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clerk. — Kansas  City-Tjeaven worth  R.  Co.  T. 
Langley  (Kan.)  a">8. 

A  case-made  which  does  not  contain  a  copy 
of  pleadings,  anv  motion  for  new  trial,  or  any 
final  order  or  judgment,  presents  no  qnestion  for 

review.— High  v.  United  States  (Okl.)  100. 

{14.  Makiaci  form,  aad  roqwUd-tes 

of  tranaoript  or  retun. 

Under  Code  Civ.  Proc.  S  l<3ti.  and  sectiM 
1722  as  amended  by  Sess.  Laws  1899^  p.  146. 
appeal  from  a  judgment  heU  to  be  dismissed; 
the  record  not  containing;  a  copy  of  the  judg- 
ment, or  showing  that  jndgmrat  was  entered. 
— Johns  V.  Barnes  (Mont.)  703. 

On  motion  to  require  the  ori^oal  papers  and 
the  transcript  of  journal  entries  to  be  rear^ 
ranged  and  certified  in  accordance  with  mlea 
11,  12  ^  Pac.  zii),  plaintiff  in  error  charged 
with  costs.— Matthews  v.  Nefty  (Wyo.)  eot 

S 16.  ^—  Qnestloas   preaentad   for  x«- 

vlew. 

The  denial  of  a  petition  for  a  change  of 
venue  cannot  be  reviewed  on  appeal,  where  the 
material  facts  were  not  presented  by  the  ab- 
stract.— McMahan '  t.  Connelly  (Colo.  App.) 

300. 

Where  it  did  not  appear  from  the  record  or 
bill  of  exceptions  sought  to  be  preserved  by 
affidavits  that  it  contained  all  the  evidence,  the 
aufficienpy  of  the  evldrace  to  sustain  tbe  jadg- 
ment  could  not  be  reviewed. — Froman  t.  WD- 
son  (Ccdo.  App.)  61&. 

Rulings  upon  evidence  and  its  snfDdency 
held  not  open  to  review,  unless  all  the  evidence 
is  in  the  record. — Benton  v.  Beakey  (Kan.)  410. 

The  alleged  insufficiency  of  the  evidence  can- 
not be  considered  on  appeal,  where  the  record 
does  not  show  that  it  contains  all.  or  tbe  sub- 
stance of  all,  the  evidence.— Merk  v.  Bowery 
Min.  Oo.  (Mont)  519. 

Where  all  of  the  evidence  is  not  in  die  rec- 
ord, an  assignment  that  the  verdict  is  contrary 
to  the  evidence  cannot  be  reviewed. — Neder  v. 
Jennings  (Utah)  482. 

An  order  denying  an  application  to  caDcel 

the  satisfaction  of  a  .judgment  cannot  be  re- 
viewed on  appeal,  where  the  record  does  aot 
contain  the  facts  on  which  the  order  was  baaed. 
— Barto  V.  Stanley  (Wash.)  791. 

The  findings  of  fact  are  coaclasive  oa  aspeal, 
where  tbe  evidence  is  not  in  the  record.— %»en- 
cer  v.  Commercial  Co.  (Wash.)  914. 

S  16.  Asslgmment  of  errora. 

A  stipulation  in  the  trial  court  allowing  ap- 
pellant to  file  a  supplemental  brief  "citing  ad- 
ditional points  and  authorities"  doea  not  au- 
thorize a  new  assignment  of  error. — Crane  Co. 
V.  Pacific  Heat  &  Power  Co.  (Wash.)  400. 

117.  Briefs. 

It  is  not  necessary  for  the  appellant  to  as- 
sign his  reasons  in  the  spedfications  of  error 
eoutained  in  bis  brief. — State  v.  Justice  Court 
of  Tp.  No.  1,  Gallatin  County  (Mont.)  «8. 

A  failure  to  file  a  brief  Is  waiver  of  the 
right  to  be  heard  on  appeal. — ^Le  Breton  t. 

Swartssel  (Okl.)  823. 

Faihire  of  plaintiff  in  error  to  file  briefs,  as 
required  by  rule  6  of  the  Supreme  Court  (71 
Pac.  x),  is  ground  for  dismissal. — Stallard  v. 
Hagar  (OkL)  323. 

Under  rule  6  of  the  rules  of  practice  of  the 
Supreme  Court  (71  Pac.  x),  on  failure  of  plain- 
tiff in  error  to  serve  briefSj  tiie  court  may  dis- 
miss, or  may  reverse  or  aOirm  the  judgment. — 
Le  Breton  v.  Swartzel  (Okl.)  323. 

Questions  discussed  in  brief  Md  not  to  be 
considered;  Sup.  Ct.  Rule  6  (49  Pac.  li),  rela- 
tive to  specification  of  points  iclied  on,  not  be- 
ing complied  with. — Hiriiland  Boy  Gold  Min. 
CS.  T.  Strickley  (Utah)  m 
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flS.  Dlnulsaal,   withdvavml,   or  abaii' 
donment. 

A  motion  to  dismiss  an  appeal  from  a  judg- 
ment and  from  an  order  denying  a  new  tHal, 
liecause  the  record  on  the  mution  for  a  new 
trial  did  not  contain  any  speoificntions  of  er- 
ror, held  properly  dem«d. — <3ond  t.  Hard 
<Mont.)  579. 

District  court  can  hear  a  motion  to  dismisfi 
appeal  from  probate  court  for  want  of  jurisdic- 
tion.— Bbyne  v.  Manchester  Aaaiir.  Co.  (Uki.) 

It  fa  error  to  dismiss  appeal  from  probate 
'Conrt.  acting  with  the  jQriadlctlon  of  a  iostice, 
becanae  the  record  fails  to  show  that  a  con- 
tinuance for  more  than  SO  days  was  with  the 
«onsent  of  the  parties,  as  required  by  Wilson's 
St.  1903,  S  5001.— Rhyne  v.  Manchester  Asmir. 
Co.  (OU.)  568. 

Motion  to  dismiss  appeal,  becanne  the  tran- 
script was  not  filed  in  the  time  limited  etat- 
nte,  held  to  be  jnraiited.  brtng  made  before 
the  transcript  la  filed. — £Ulis  t.  Moon  (Wash.) 
077. 

Sig.  Review. 

Where,  on  appeal,  the  court  held  that  the  evi- 
dence was  so  conflicting  as  to  preclude  it  from 
disturbing  a  certain  finding,  bat  reversed  on  an- 
other ground,  such  decision  was  conclusive  on 
a  subsequent  appeali  and  supported  a  contrary 
finding  on  the  same  eTidence. — Raymon  T.  Glov- 
er (Cel.)  a 

Where,  on  appeal,  In  an  action  for  injnt^ee  to 
n  servant,  it  was  held  that  he  bad  assumed  the 
risk,  such  decision  held  the  law  of  the  case,  and 
binding  on  the  appellate  court  on  the  uext  ap- 
liimberg  v.  Glenwood  Lumber  Co.  (Oaf.) 

AppticatioBS  for  continuance  are  addressed 
to  uie  discretion  of  the  trial  cour^  and  the 
rallnga  thereon  are  not  to  be  disturbed  on  ap- 
peal, save  in  clear  cases  of  abuse.— Colorado 
Trading  &  Transfer  Co.  v.  Oliver  (Colo.  App.) 
308. 

Before  an  appellate  conrt'  will  reverse  the 
ruling  of  a  lower  conrt  on  an  application  for 
a  continuance,  it  must  affirmatively  appear  that 
there  was  an  abuse  of  discretion. — Banker  Min. 
&  MIIL  Co.  V.  Allen  (Colo.  App.)  1070. 

A  motion  to  dismiss  an  appeal  from  the  dis- 
trict court  on  the  ground  that  the  record  did 
not  show  which  of  two  probate  decrees  had  been 
appealed  to  the  distitct  court  could  not  be  made 
for  the  first  time  on  appeal  to  the  Supreme 
Court.— Gillett  v.  Chaves  (N.  M.)  68. 

The  discretion  of  the  circnit  conrt  to  correct 
omissions  in  the  transcript  in  appeals  from 
^slices  cflHBOt  be  reviewed.  In  the  absence  of 
abase. — Hager  v.  Knapp  (Or.)  671. 

On  apiKal  by  intervening  creditors  in  pro- 
ceedings in  aid  of  execution,  under  Rev.  St 
1S09,  15  3032-39j7,  held,  that  certain  accounts 
of  the  receiver  could  not  be  settled  on  appeal  in 
the  first  instance.— First  Nat.  Bank  t.  Cook 
(Wyo.)  1083. 

I  Mk  ^—  Beov*  ^mA  •Kteat  Im  smerkL 

Tbe  saffldency  of  a  cmnplaint  is  not  review* 
able  on  appeal  from  an  order  den^rtng  a  new 
trial,  but  only  on  appeal  from  the  judgment. — 
Frey  v.  Vignier  (Cat.)  733. 

A  ground  not  specified  in  a  motion  for  non- 
suit held  to  be  considered  in  support  of  the 
court's  action  in  granting  It,  where  tbe  defect 
In  plaintiflfs  case  conid  not  be  cored. — Warner 
T.  Warner  (Cal.)  24. 

On  an  appeal  on  tbe  jodgment  roll  alone,  the 
only  question  reviewable  is  whether  the  fiiiilings 
snpport  the  jodgment. — iTancovich  t.  WeileD< 
man  (Cal.)  tSSS. 

An  IntervMier,  who  files  a  crosa-comiriaint 
asking  afflimatiTe  rdiaf  wlthont  connecting 


him>jr]f  with  the  pleadings  between  the  v-lnin- 
tiff  and  defenilnnt,  cannot  on  n;i|)i>a'  ol  tjio 
any  advantage  from  their  pleadings. — White  v. 
Besse  iCal.)  640. 

An  order  granting  a  new  trial  will  not  be 

disturbed,  if  it  could  have  been  granted  on  any 
of  the  jrrounds  in  the  motion. — Cooper  T. 
Spring  \alley  Waterworks  (Cal.)  054. 

The  overruling  of  a  demurrer  cannot  be  re- 
viewed on  appeal  from  an  order  denying  a  new 
trial. — Holmes  v.  Warren  (Cal.)  954. 

On  appeal  from  an  order  denying  a  new  trial, 
the  only  questions  reviewable  are  those  rehiHng 
to  alleged  errors  of  law  and  whether  tbe  find- 
ings are  supptirted  by  the  evidence.— Ilolm pa  v. 
Warren  (Cal.)  954. 

The  sufficiency  of  the  6nding8  to  sustain  tbe 
indgment  cannot  be  reviewed  on  appeal  from  an 
order  denying  a  new  trial. — Holmes  r.  Warren 

(Cal.)  ^ 

The  sufficiency  of  the  complaint  to  support 
the  jbdgment  cannot  be  reviewed  on  appeal  from 
an  (H-der  denying  a  Dew  trial. — H<dmes  v.  War- 
ren (Cal.)  954. 

A  defendant  hrld  not  to  have  waived  the 
objection  that  the  allegations  of  a  complaint 

charidng  fraud  were  not  supported  by  uroof 
showing  mutual  mistake. — Counell  v.  El  Paso 
Gold  Blin.  &  Mill.  Co.  (Colo.  Sup.)  677. 

The  question,  on  an  exception  to  the  denial  of 
a  nonsuit  at  the  dose  of  plaintiffs  evidence^ 
is  the  snfTicieecy  of  the  entire  evidence  to  jotf- 
tify  submission  to  tbe  jury. — Burlii^ton  &  M. 
R.  R.  V.  Catnpbell  (Colo.  App.)  lOTZ 

Want  of  evidence  to  support  a  judgment  may 
be  relied  on  and  considered  on  appeal. — Beandin 
V.  Oregon  Short  Use  R.  Co.  (Mont.)  303. 

An  appellate  court  may  determine,  not  only 
its  own  Jtirisdiction,  but  ftiat  of  the  court  from 
which  the  appeal  la  taken. — Rhyne  v.  Man- 
chester Asaur.  Co.  (Okl.)  658. 

Error  Is  not  ataignable  on  the  ruling  of  the 
court  on  a  motion  for  judement  dismissing  an 
action,  based  on  the  pleadings,  evidence,  and 


rftipoiations  of  fact— fifcott  v.  Ford  (Or.)  742. 

121.  —  VtetiM  •mtltlaA  to  aUes* 

On  appeal  by  plaintiff,  the  Snpreme  Cottft 
cannot  consider  alleRed  errors  in  the  admiesion 
of  evideace  agaimt  the  defendant. — Bickerdike 
V.  State  (Cal.)  277. 

In  an  action  to  establM  water  rights,  etc., 
held,  that  the  only  question  reviewable  on  de- 
fendants' appeal  was  idaintllh'  right  to  matn- 
taln  a  certain  drain. — ^Board  of  Regents  of 
State  Agricultural  College  v.  Hutchinson  (Or.) 
1028. 

Defendant  hdd  not  entitled  to  object  on  ap- 
peal that  a  verdict  was  ezcesaivCL  where  it 
was  for  the  exact  sum  defendant  aandtted  the 
damages  to  be  in  its  answer. — Curtis  T.  Oregon 
B.  &^av.  Co.  (Wash.)  133. 

leS.  <M»  PvesuiViiMis. 

On  appeal  on  the  judgment  roll  alone,  it  will 
not  be  presumed,  against  the  correct iicss  of 
the  judgment,  that  there  was  evidence  on  a 
point  in  respect  to  which  th«a  Is  no  finding. — 
Bra  r.  Symons  (dl)  648. 

Under  Code  Civ.  Proc.  H  489,  475.  where  tbe 
record  did  not  show  objections  to  evidence  at 
tbe  trial  on  tbe  ground  of  variance,  it  would 
be  presumed  on-  ajipeal  that  sufficient  evidence 
was  introduced  to  jastify  the  findings  and  judg- 
ment.— Abner  Dnble  Co.  T.  Keystone  Coneoi. 
MIn.  Co.  (GaL)  1050. 

Where  the  abstract  on  appeal  does  not  show 
the  contents  of  a  document  put  in  evidence  by 
a  foreign  corporation  to  show  fts  authority  to 
do  business  in  the  state.  It  will  be  mwumed 
that  the  documoit  waa  the  certificate  prescrib- 
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ed  hj  Mills*  Ann.  St  I  2217.— l^ompwni  t. 
Commercial   Union   Asaur.  Co.  (Colo.  App.) 

1073. 

A  jndgmeDt  is  pre8nmptiTel7  correct,  and  in 
the  absence  of  a  brief  the  Supreme  Court  will 
in  civil  cases  tely  on  such  presumption  and  dis- 
miss the  appeal. — Le  Breton  t.  Swartsel  (OkL) 
823> 

Where  the  instructions  given  hy  the  court 
are  not  embodied  in  the  record,  it  vili  be  prft- 
samcd  on  sppeal  that  the  jury  were  properly 
instructed.— Swope  v.  City  of  Seattle  (Wash.) 
607. 

{  23.  Qneattons  of  fact.  Terdiots,  and 

flsidlnes. 

Findings  of  fact  on  conflicting  evidence  held 
not  to  be  disturbed. — Schroder  v.  Aden  Gold 
Min.  Co.  (Gal.)  20;  Gabriel  v.  Bank  of  Saison 
(Gal.)  736;  Boland  v.  Ashurst  Oil,  Land  A  De- 
velopment Go.  (CalJ  871 ;  Olds  v.  Trader**  Rmk 
at  Kansaa  City.  Bio.  (OU.)  93. 

It  is  only  where  there  ie  an  absence  of  sub- 
stantial evidence  that  findings  of  trial  judge 
will  be  set  aside. — Bank  of  Willows  v.  Small 
(Cal.)  268. 

A  verdict  on  conflicting  evidence  la  conclusive 
on  appeal. — Green  v.  Soule  (Cal.)  837. 

The  fact  that  the  evidence  might  warrant 
a  different  inference,  doea  not  authorize  the 
conrt  to  set  aside  a  verdict  for  want  of  evi- 
dence.—California  Electric  Light  Co.  v.  Cal- 
ifornia Safe  Depodt  &  Trust  Co.  (Cal.)  872. 

On  an  electiou  contest,  a  finding  of  the  trial 
court  as  to  the  Intention  of  a  party  relative 
to  the  place  of  his  residence  will  not  be  dis- 
turbed on  appeal,  unless  it  appears  that  there 
is  no  evidence  whatever  to  support  It. — Huston 
V.  Anderson  (Cal.)  626. 

Findings  of  fact  of  referee,  on  evldmce  to 
support,  held  not  to  be  disturbed. — Stephens 
V.  Parvin  (Colo.  Sup.)  6S8. 

Finding  of  jury  In  favor  of  plaintiff  held  to 
establiRh  as  fact  a  statement  testlfled  to  by 
plaintiff  as  having  been  made  by  defendant, 
though  defendant  denied  making  it.-~Mil]er  v. 
Kinsel  (Colo.  App.)  1075. 

The  conrt  will  not  interfere  with  findings  of 
tact  supported  by  evidence. — MarqHiei  v.  Max- 
well Land  Grant  Co.  (N.  M.)  40 ;  Oaroenter  v. 
Lindaner  (N.  M.)  57 ;  0rti2  v.  First  Mat  Bank 

(N.  M.)  5^. 

Where  there  is  competent  evidence  to  uphold  a 
verdict,  and  a  new  trial  has  been  refused,  the 
Supreme  Court  will  not  disturb  the  ifudgment — 
Strickler  v.  Gitchel  (Okl.)  94. 

Where  the  issues  on  a  petition  for  new  trial 
for  newly  discovered  evidence  are  tried  to  the 
court  the  Supreme  Conrt  will  not  disturb  find- 
ings on  the  weight  of  evidence. — Bichardson  v. 
Penny  (Okl.)  320. 

Where  the  issue  of  partnership  Is  submitted 
to  the  court,  its  finding  will  not  be  diBtnrbed  on 
a^^eal.— Gaasidr  v.  Millne  County  Bank  (OkL) 

Under  an  asaignment  that  the  verdict  is  not 
supported  by  the  evidence,  the  court  will  only 
examine  to  determine  whether  there  is  evi- 
dence reaaonably  tending  to  support  it — ^Abbott 
V.  Keller  <Okl.)  877. 

Where  different  inferences  may  be  drawn  from 

the  evidence,  the  Supreme  Court  cannot  make 
findings  of  fact  on  appeal  In  a  law  action,  nor 
substitute  one  Qnding  for  another. — Scott  v. 
Ford  (Or.)  742. 

Whether  damages  awarded  in  an  action  for 
injuries  are  ezcesaive  held  within  the  exclusive 
Jurisdiction  of  the  trial  court. — Nichols  t.  Ore- 
gon Short  Line  B.  Co.  (Utah)  866. 

A  verdict  baned  on  conflicting  evidence  will 
be  affirmed,  unless  clearly  against  the  weight  of 
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evidence. — Curtii  t.  Oregon  Rl  ft  Nav.  Gok 
(Wash.)  183. 

Where  plaintiff  on  the  trial  expressly  with- 
drew one  of  the  causes  of  action  alleged  in  the 
complaint,  the  fact  that  the  court  in  mbmit- 
ting  the  case  to  the  Jury,  stated  the  reasms  tar 
such  wlOidrawal  by  plaintiff,  did  not  amount  to 
a  comment  on  the  facts  in  the  caaei — Lownsdala 
V.  Qray'a  Harbor  Boom  Ga  (WashO  904. 

S  24.  Harmleas  anoK 

Where  the  court  found  that  all  of  the  facts 
in  the  complaint  were  true,  except  as  to  cer- 
tain specified  counts,  on  which  judgment  was 
entered  for  plaintiff,  any  conflict  in  the  evidence 
as  to  the  qweified  counts  was  Immaterial  on 
defendant's  appeal— Bicterdike  r.  State  (CaL) 

In  an  equity  case,  that  the  conrt  allowed  im- 
proper evidence  to  go  to  the  jury  held  not 
ground  for  reversal.— <JaUfomia  Electric  Light 
Co.  V.  California  Safe  Deposit  &  Trust  Go. 
(Cal.)  872. 

The  hdmlsslon  In  evidence  of  tbe  record  at  a 
case  which  Is  controlling  on  the  case  at  bar 
as  an  authority,  although  not  as  an  estoppel,  is 
harmless. — Dunham  v.  Angus  (Cal.)  55 1. 

The  erroneous  admission  in  evidence  of  a 
deposition  held  harmless,  where  the  toatlmony 
of  the  witness  making  the  deporitlon  related 
to  a  matter  amply  supported  by  other  evi- 
dence.— German  Saving*  &  Loan  Soc.  v.  Col- 
Uns  (Cal.)  637. 

Any  error  in  striking  an  answer  from  the 
files  Aflif 'harmless;  It  having  thereafter  been 
filed  hy  permission. — Bisdon  v.  Yates  (Cal.) 
641, 

In  an  action  for  injuries  to  a  servant  em- 
ployed as  a  teamster,  held,  that  there  was  no 
prejudicial  error  in  excluding  certain  evidence 
tending  to  show  negligence  on  the  part  of  the 
master. — Llmbexg  v.  Glenwood  Lomber  Oa. 
(Cal.)  72a 

On  appeal,  held  not  necessary  to  determine 
the  correctness  of  die  trial  court's  ruling  in 
holding  that  defendants*  original  answer  suf- 
ficiently set  forth  the  defense,  even  as  against 
an  amended  complaint — Frey  t.  Tlgnier  (Cal.) 
788. 

Error  In  finding  that  plaintiff  was  entitled 

to  costs  was  harmless,  where  no  costs  were  in- 
cluded in  the  judgment. — Boland  v.  Ashurst 
on,  Land  dc  Development  Co.  (Cal.)  871. 

Where  an  Instruction  authorized  certain  dam- 
ages, and  there  was  no  evidence  that  no  such 
damages  were  claimed,  and  no  proof  offered  as 
to  audi  damages,  the  error  was  harmless. — 
CHiIcago  BIdg.  &  Mfg.  Go.  v.  L  A.  Taylor  Bank- 
ing Co.  (Kan.)  808. 

A  judgment  will  not  be  reversed  on  the  peti- 
tion of  a  party  to  an  action  because  a  smaller 
judgment  has  been  rendered  against  him  than, 
nnder  the  evidence,  should  have  been. — Fourth 
Nat  Bank  v.  Frost  ^an.)  82S. 

Notwithstanding  Const,  art  8,  |  10,  require 
ing  the  jury  to  determine  the  law  and  facta  in 
libet,  erroneous  Instruction  held  cause  tor  re- 
versal.— Faxton  V.  Woodward  (Mont)  215. 

Any  error  in  permitting  a  question  held 
harmless,  in  view  of  witness'  answer  that  he 
did  not  know. — McGormick  t.  Johnson  (Mout.) 
600. 

A  judgment  will  be  reversed  for  exdorion 

of  evidence  only  where  the  court  can  say  from 
the  record  that  appellant  was  probably  prej- 
udiced.— Boyce  v.  Augusta  Camp,  No.  7,429,  M. 
W.  A.  (Okl.)  322. 

Where  certain  depositions  were  erroneously 
admitted,  it  could  not  be  held  on  appeal  thai 
the  error  was  harmless,  though  the  evidence  was 
cumulative.— Carter  r.  Wakeman  (Or.)  362, 
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In  ectloQ  for  death  of  chfld  from  fall  of  tim- 
bers, any  error  In  {^mission  of  photograph  Bhow- 
Isf  premlwB  as  thef  were  before  accident  held 
harmleH^UacdoDaid  t.  0*661117  (Or.)  7fi8. 

Error  in  the  exclusion  of  evidence  in  the 
form  offered  held  harmless,  where  there  vi&a 
evidence  of  the  same  fact  admitted  without  ob- 
jection.— Norwich  laa.  Go.  t.  Oregon  B.  Co. 
(Or.)  1025. 

In  an  action  for  injuries  to  plaintiffs'  premi- 
ses b;  the  grading  of  a  stre^  plaintiffs  held 
not  prejudiced  bj  a  ruling  that  the  effect  of 
defendant's  acts  constituted  simply  damagiug 
of  the  property,  and  not  a  taking  thereof,  with- 
in Const,  art  1,  i  16. — Swope  t.  City  of  Seat- 
tle (Wash.)  eOT. 

In  action  for  personal  Injuries,  the  admission 
of  evidence  that  defendant  carried  Indemnibr 
Insurance  held  not  reversible  error. — Edwards 
T.  Barke  (Wash.)  610- 

The  admission  of  improper  evidence  is  harm- 
less, where  thp  facts  sought  to  be  shown  there- 
by are  established  by  proper  undisputed  evi- 
dence.— Lownsdale  v.  dray's  Harbor  Boom  Co. 
(Wash.)  904, 

Where  several  causes  of  action  were  submit- 
ted to  the  jury,  defendant  cannot  complain  of 
the  submission  of  one  of  those  causes,  where  the 
jnry  found  for  defendant  <m  that  cause. — 
Lownsdale  t.  Qruft  Barbor  Boom  Co.  (Wash.) 
904. 

I S5.  Oetermiauatlam  mmA  dispositlm  of 
oause. 

A  judgment  that  is  clearly  right  will  not  be 
reversed  for  technical  errors. — Boyce  v.  Augus- 
ta Camp,  No.  7,429,  M.  W.  A.  (Okl.)  822. 

When  the  pleadinn  are  aiobiguous,  and  one 
of  the  parties  has  been  misled  to  his  preju- 
dice, an  opportunity  should  be  offered  for  Uie 
Introduction  of  testimony. — McPhee  r,  Keisay 
(Or.)  224. 

An  appellate  court  will  not  entertain  an  ap> 
peal  for  the  sole  purpose  of  determining  who  Is 
entitled  to  costs  in  the  trial  court— Commer- 
cial Inv.  Co.  V.  National  Bank  of  Commerce 
(Wash.)  910. 

Where  the  only  relief  sought  In  an  action  for 
breach  of  a  contract  of  settlement  was  the  re- 
covery of  damages,  a  judgment  for  defendant 
will  not  be  reversed  for  error  of  the  court  In 
faning  to  direct  Judgment  for  plaintiff  for  nom- 
inal damagea. — Commercial  lov.  Co.  v.  Nation- 
al Bank  of  Commerce  (Wash.)  010. 

I  £6.  labilities  on  lionds  a&d  vnder- 
tmUnss. 

In  action  on  appeal  bond,  proof  held  to  show 
nonpayment  of  the  judgment  named  in  the  con- 
dition of  the  btmd. — Balfe  v.  Hanley  (Colo. 
App.)  7& 

APPEARANCE. 

Default  Jndnnent  on  failure  to  appear,  we 
"Judgment*  I  2. 

Where  defendant  voluntarily  appears,  files 
•  demurrer,  bod  participates  in  the  trial  to  the 
court,  it  has  jurisdiction,  though  no  summons 
was  iHued.— Whitaker  t.  Hudm  (Okl.)  883. 

APPOINTMENT. 

Of  deputy  amstable,  see  "SheriifB  and  Consta- 
bles,^ I  1. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  5  1. 
Of  guardian,  see  "Guardian  and  Ward,"  1 1. 

APPRAISAL, 

Of  homestead,  see  "Homestead,"  {  8, 


APPROPRIATION. 

Of  water  rights  see  *^aterB  and  Water  Conis- 
«  1,  4. 

ARBITRATION  AND  AWARD. 

I  1.  Arbltratovs  sad  proooedlns*' 

Where  an  agreement  is  made  to  submit  a  con- 
troversy to  two  arbitrators  they  to  select  a 
third,  an  award  mkde  by  the  third  arbitrator 
and  one  of  the  others  la  binding. — ^Fish  t.  Ver- 
million (Kan.)  811. 

ARCHITECTS. 

Approral  at  work  under  contract,  «ee  **Oonr 
tracts,"  I  2. 

ARGUMENT  OF  COUNSEL** 

See  "Trial,"  8  2. 

In  criminal  prosecutlMii,  see  "Criminal  Iaw," 
H  19,  21,  20,  26. 

ARMY  AND  NAVY. 

Judicial  notice  of  military  TeMrrations,  see 

"Criminal  Law,"  §  8. 
Jnrisdiotioo  of  crimes  on  mllltuy  rMSfratiani, 

see  "Criminal  Law,"  |  2. 

ARRAIGNMENT. 

See  *^rlmlnal  Law,"  |  6. 

ARREST. 

See  "Prisons." 

Homicide  of  officer  maUng  arrest,  ne  **Hom!- 

ddo^"  s  a 

ARREST  OF  iUDGMENT. 

In  dvil  actions,  see  "Judgment."  S  8. 

In  criminal  prosecutions,  see   Criminal  Law," 

ARSON. 

OonfMalona  as  evidence,  ne  "Orlmlnal  Law," 
i  7. 

ASSAULT  AND  BATTERY. 

Admissions  as  oTidence,  we  "BTidenca,"  |  5. 
Assault  wltib  Intent  to  kill,  see  "Homldde,**  H 
2.  5,  6. 

I  1.  ciTli  lisbiutr. 

A  complaint  in  an  action  for  assault  and  bat- 
tery held  to  contain  a  sufficient  allegation  of 
damagea. — Pennington  v.  Caughey  (Cal.)  227. 

"Where  there  is  no  evidence  to  which  an  In- 
struction is  applicable,  Aeld,  that  it  should  not 
he  fi^ven.— RIsdon  t.  Tates  (Cal.)  641. 

S  2.   Criminal  reaponslbllitr' 

On  trial  for  assault  with  a  pistol,  evidence 
that  defendant  discharged  tiie  pistol  shortly 
after  the  assault  is  admissible  to  show  that 
it  was  loaded  when  the  assault  was  made^ — 
People  V.  Wells  (Cal.)  470. 

Evidence  that,  on  the  arrest  of  a  defendant 
for  an  assault  with  a  pistol,  brass  knuckles 
were  found  on  his  person,  should  not  be  ad- 
mitted on  his  trial  for  ihe  assault. — ^Peoide  t. 
Wells  (Oal.)  470. 

The  holding  of  a  loaded  pistol  within  a  few 

inches  of  another  person's  face,  accompanied 
by  threatening  langiiace,  warrants  a  convic- 
tion for  an  n!:!!nnlt  with  a  deadly  weapon. — 
I'eople  T.  Wells  (Cal.)  470. 
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ASSESSMENT. 

Of  cempennatlon  for  property  taken  for  pablic 
nsp.  spe  "Bmtnent  Domain,   |  8. 

Of  expeiiseg  of  public  improremeDtfl)  m  "Mu- 
nicipal Coipprations,"  f  4. 

Of  tax.  M«  -*TttxatioD,"  I  2. 

ASSESSORS. 

Gitr  assessor,  see  "Muuldpal  Corporations," 
S  2. 

Effect  of  dlTlsloQ  of  coQDtjr  or  rldit  to  office, 
see  ''Connties."  I  L 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  1 16. 

ASSiGNMENTS, 

For  benefit  of  creditors,  aee  "AsalcnmeBts  for 

Bnieat  of  Orediton." 
Praad  as  to  creditors,  see  "Fraadalent  GnmtT- 

ances." 

Tmmfen  qf  partknOar  aveelm  ^  proiwti/. 

rl0hl«,  orirutruments. 
Sw  "Bills  and  Notes,"  H  2,  S;  "Boontfes"; 

"Judgment."  8  10. 
Osrporate  shares,  aee  "Corporations,"  |  2. 
Leases,  see  "Landlord  and  Tenant,"  IS  1.  4. 

i  1.   Beanlsltes  and  ▼alldlty. 

A  client  who  had  K^ven  his  attorney  assign' 
mont  of  a  claim,  that  he  might  adjust  conflict- 
ing claims,  etc.,  Aeld  not  entitled  to  revoke  the 
nnthority  after  the  ftettlempnts  were  made. — 
Foot  T.  Smythe  (Ookt.  App.)  619. 

Tbe  delivery  of  drafts  to  a  bank  for  collec- 
tion, the  proceeds  to  be  paid  to  a  person  named, 
helA  to  constftute  an  assignment  of  anch  pro- 
ceeds.—ZUke  T.  Woodley  (Wash.)  299. 

S  2.  AotloM. 

In  an  action  uader  St.  1901,  p.  646,  c.  214, 
authorizing  suits  agaiuat  the  state  on  claims 
arising  under  tbc  act  fixing  a  bounty  on  coyote 
flcalps,  exclusion  of  a  resolution  of  bank's 
board  of  directors,  aDtborising  plaintitTs  sab- 
stitution  as  attorney  in  fact  la  place  of  the 
bank,  Aeld  error.— Bauer  t.  State  (Ca).)  2S0. 

Ih  an  action  of  Interpleader,  htM,  tbat  eri- 
dence  an  to  contracts  under  which  the  fuada 
in  rait  arose  was  properly  excluded. — Zilke  T. 
Woodlej  (Waib.)  :»9. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy." 

S  1.  Beqaislies  and  Talldlisr, 

A  creditor,  by  suing  on  his  claim  against  an 
nftsiinior  for  creditors,  ftcid  not  to  withdraw  his 
riaim  filed  with  the  assiniee  for  cNdfton^ — Lacy 
V.  Ounn  (CaL)  80. 

One,  though  an  assenting  creditor,  within 
Civ.  Code,  S8  3458,  3459,  Aeld  not  estopped  to 
diapate  the  validitr  of  an  assignment  by  a  min-  . 
ing  ctH-poration  ot  its  mining  cronnd.  because 
of  noncompliance  with  Act  April  23,  1880, 
SL  1880.  p.  131,  fc  118)  {  1.— Lacy  v.  Gunn 
Cal.)  30. 

An  assignee  of  claims  against  an  insolvent 
htH,  under  the  facts,  an  assenting  creditor, 
within  Civ.  Code,  §  3459,  so  that  the  assignment 
[or  creditors,  though  not  complying  with  section 
3458,  is  valid  against  him. — Lacy  v.  Gunn  (CaL) 
30. 

Assent  by  directors  owning  the  requisite  stock 
\cli  equivalent  to  a  ratification  b.v  stockholders, 
aeceaaary  under  Act  April  23,  1880  (St.  1880,  p.  I 
ISlf  e.  11^  S  1,  to  vaiidate  a  conveyance  by  a 
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mining  oerporatloc  ef  mining  groand. — XjU)^  t. 
Gunn  (Cal.)  30. 

A  creditor  of  a  mining  corporation,  not  with- 
drawing hie  claim  filed  with  its  assignee  tat 
creditors,  though  obtaining  judgment  thereon, 
"held  estopped  to  deny  validity  of  the  title  to 
mining  ground  got  by  a  purchaser  from  the  as- 
signee, though  the  ratincatioQ  of  stockholders 
necessary  under  Act  April  23,  1880  (St.  18S0.  p. 
131,  c.  118)  8  1,  to  make  tbe  assignment  valid  as 
to  each  ground,  vaa  not  made  till  after  the 
^dgment  waa  obtained. — Lacy  t.  Ontm  (OaL) 

f  2.   Administration  of  nssl«n«d  estate. 

A  sale  by  an  assignee  for  creditors  fteld  not 
traudnlent  merely  because  of  inade«iiacr  of 
prloB.— Lacy     Gnnn  (CaL)  80. 

ASSOCIATIONS. 

See  "Building  and  Loan  AsRodatfona.** 

In  action  on  official  bond  given  to  plalntUEs 
aa  tmstees  of  an  unincorporated  association, 
plaintiffs'  deaignatlou  of  themselves  in  the  title 
as  "trustees  for  tbe  use  of"  the  unincorporated 
association  Arid  descriptio  peraonarum. — Seckw 
V.  Cook  (Oolo.  App.)  Sll. 

In  action  on  bond  given  to  i^aintiffs  as  tma- 
tees  of  unincorporated  association  allegation  of 
complaint  setting  up  fact  of  association  b^g 
unincorporated  Ae/d  surplusage,  in  view 
Mills'  Ann.  Code,  8  5,  authorizfng  suits  by  tnia- 
tees  without  Joining  cestuis  que  tntat — ^Heeker 
V.  Cook  (Colo.  App.)  311. 

Under  Mills'  Ann.  Code^  8  5,  trustees  named 
in  bond  given  to  unincorporated  asaociation  AeU 
entitled  to  sue  in  their  own  names  tor  breach 
without  joining  corporation  at  par^w~-Hecker 
T.  Cook  (Colo.  AppO  811. 

ASSUMPSIT.  ACTION  OF. 

See  -Work  and  Labor." 

For  contribution  between  co-sureties,  aee  "Prin- 
cipal and  Surety,"  8  S- 
New  trial  in  general,  see  "New  TrtaL"  |  1. 
To  reomr  payment,  aee  ''Payment,*'  i  % 

ASSUMPTION. 

Of  risk  br  employ^,  see  "Master  and  Semat," 
S  2. 

ASYLUMS. 

The  by-laws  of  a  state  asylum  can  confer  no 
greater  power  on  the  institution  than  the  stat- 
ute under  which  it  is  organized  gives  it — Wall 
V.  Board  of  Directors  of  Deaf,  Dumb,  and  Blind 
Asylum  (Cal.)  951. 

Fact  that  order  of  reoeal  of  by-laws  of  state 
aaylnm  waa  not  passed  ny  nnaalmoos  vote  held 
'  not  to  intprfo^  with  correctness  of  finding  that 
repeal  waa  r^lar,  under  Code  Civ.  Proe.  % 
lEf63,  subd.  15,  concerning  presumptions. — Wall 
T.  Board  of  Directors  of  Deaf,  Dumb,  and  Blind 
:  Asylum  (Cal.)  951. 

Fact  that  election  (rf  physician  of  stnte  asy- 
lum did  not  take  place  on  day  prescribed  In  1^ 
Jaws  of  asylum  held  immaterial  on  question  of 
legality  of  his  election. — Wall  v.  Board  of  Di- 
rectors of  Deaf,  Dnmb,  and  Blind  Aaylnm  (CaL) 
051, 

Under  Pol.  Code,  f  2299,  snbds.  2-6,  physi- 
cian of  the  state  deal,  dumb,  and  blind  asyfam 
AeM  not  removable  before  end  of  term  for  whi<^ 
elected,  notwithstanding  subdivision  5,  anthor- 
,  izing  removal  at  pleasure  of  "any  teadin-  or 
'  employ^."— Wall  v.  Board  of  Directora  of  DeaL 
Dumb,  and  Blind  Asylom  (Oal.) 

'  Officers  MA  removable,  nnder  Pra.  Cbde,  | 
772,  Bo  diat  a  etmtution  that,  onlaaB  tha  phy^ 
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«laii  of  the  state  deaf,  dumb,  and  blind  aaylum 
Is  included  in  Pol.  Code,  §  225R.  providing  for 
removal  at  pleasure  of  any  "teacher  or  em- 
ploj'K,"  there  is  no  pi-ovision  for  bis  removal,  is 
unteniiblc. — Wall  v.  Board  of  Diroctorg  of  Deaf, 
Dumb,  and  Blind  Asylum  (Cal.)  951. 

ATTACHMENT. 

See  "Execution." 

Appealability  of  order  dladiarsing,  see  "Appeal 

and  Error,"  }  1, 
Concliisivenen  of  Ju^ment,  see  "JodgmcDt," 

8  8. 

Exemptions,  see  "Homestead.** 
Time  tcr  taUng  proceedings  to  review  orders 
relating  to.  see  ''Appeal  and  Brror,"  |  7. 

!  1.   Writ  or  wurant. 

There  ii  no  authority  for  issnhi?  an  altes 
writ  of  attachment — Dye  t.  Crary  (N.  M.)  583. 

I  2.  Ii«V7,  Uen,  «md  mstoAr  wad  dS»a 
.       PMitien  of  property. 

Where  vacant  property  belonging  to  a  non- 
resident was  conveyed  by  trust  deed  which  was 
void  on  its  face,  tbe  property  was  properly  at- 
tached iu  an  action  against  soch  nonresident,  as 
provided  by  Code  CMt.  Proe.  |  S42,  snbd.  l, 
witbont  the  necessity  of  serving  on  or  mailing 
a  copy  to  tbe  grantee  In  snch  deed  under  aub- 
division  2. — Johnson  v.  Miner  (Cal.)  240. 

A  purchaser  of  land,  with  notice  of  an  at- 
tachment lien,  takes  subject  to  such  lien.— 
Stillmau  t.  Hamer  (Kan.)  836. 

In  the  absence  of  statutory  provision,  dura- 
tion of  an  attachment  lien,  affirmed  by  judg- 
ment, ia  tbe  duration  of  the  Jadgment  itself. 
— Stillman  v.  Hamer  (Kan.)  8!f6. 

Before  an  attachment  Ueo  will  be  deemed 
abandoned,  some  affirmative  act  of  the  creditw 
BBiist  ba  shown. — StUlman  t.  Hamer  (Kan.) 

b36.  . 

I  3.  Batnm. 

An  omission  from  a  return  of  service  of  an 
attachment  as  to  whether  a  copy  of  the  order 
was  left  with  an  occupant  is  an  irregularity 
not  available  to  a  purchaser  in  a  collateral  at- 
tack.—Stillman  t.  Hamer  (Kan.)  mHi. 
I  4.  Xtlabllities  on  bmds  or  nadertak- 
lACa. 

In  an  action  on  a  forthcoming  bond,  an  un- 
verified genera)  denial  held  to  put  In  issue  an 
allegation  that  the  property  was  delivered  to 
the  defendant  when  the  bond  was  approved 
and  that  defendant  had  removed  It  from  the 
territory.— Dunn  v.  Glannch  (OU.)  3ii8, 

ATTENDANCL 

Of  wltneoa,  see  "Witnessea,"  |  1. 

ATTORNEY  AND  CLIENT, 

Allowance  of  attorney's  fee  In  nction  for  breach 
of  covenant,  see  "Covenants,"  }  1. 

Allowance  of  counsel  fees  in  divorce  proceedings, 
see  "Divorce,"  {  3. 

Arguments  and  conduct  of  counsd  at  trial  in 
dvil  actions,  see  "Trial,"  }  2. 

Arguments  and  conduct  of  onunsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law,"  SS 
15,  21.  23.  20. 

As^cignmont  of  claim  to  attorney,  see  "Assign- 
ments," S  3- 

Attorneys  as  poUIc  officers,  ase  "District  and 
Prosecuting  Attorneys." 

Attorney's  fees  for  services  to  executor  or  ad- 
ministrator of  decedent's  estate,  see  "Execu- 
tors and  Administrators,"  |  7. 

Negligence  of  attorney  ground  for  vacation  of 
default  jud^ent,  see  ^'Judgment,"  {  2. 

PreseTtation  in  lower  court,  for  purpose  of  re- 
view, of  question  relating  to  attorney's  tees, 
set!  "Appeal  and  Error,"  S  1, 


Stipulations  for  attorney's  fees  as  affpcting  ue- 
|odability  of  notes,  see  "Bills  and  Notes," 

i  1.   The  office  of  attorney. 

Attorney  disbarred  for  malfeasance  In  office 
while  acting  as  district  attorney. — People  t. 
AngUm  (Cdo.  Sup.)  687. 

Under  Gen.  St.  1901,  S3  399.  400,  proceed- 
taigs  to  disbar  an  attorney,  in  which  the  ac- 
cused did  not  appear  or  answM*.  Is  neither  void 
nor  voidable,  because  instituted  on  an  accu- 
sation sworn  to  on  ioformation  and  belief. — In 
re  Burnette  (Kan.)  440. 

A  judgment  disbarring  an  attorney,  nnsnfiF- 
ported  by  any  evidence  except  tbe  accusation 
asainst  him,  sworn  to  on  information  and  be- 
lief, will  be  Bet  aside. — In  re  Burnette  (Kan.) 
440. 

A  judge  of  the  city  court,  established  under 
SesB.  Laws  3.901.  p.  110.  c  109.  Md  not  dis- 
qualified by  Bev.  St.  1898,  5S  ^3,  4155,  from 
appearing  as  attorney  in  an  action  filed  In  tbe 
district  court  in  the  first  instance. — Nichols  t. 
Oregon  Short  Line  B.  Co.  (Utah)  866. 

S  Z*   CompeBsatSoK  and  llem  of  attw- 
aey. 

An  attorney  held  entitled  to  recover  the  rea- 
sonable value  of  his  services  from  his  client. — 
Foot  V.  Smythe  (Colo.  App.)  619. 

The  personal  representative  of  an  attorney 
who  performed  services  under  a  contract  tor 
fees,  but  died  before  full  performance,  can  re- 
cover only  a  reasonable  proportion  of  tbe  con- 
tract price. — Johnston  v.  Board  of  Com'ra  of 
Bernalillo  County  (N.  M.)  43. 

AUDITORS. 

City  anditOTt  see  "Municipal  Corporation^"  1 2. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  i  3. 
Of  broker,  see  "Brokers,"  I  1. 
Of  justice  of  the  peace,  see  "Jostiees  of  the 
Peace."  |  2L 

AWARD. 

See  **Arbltratjon  and  Award,"  i  1. 

BAILMENT. 

See  "Warehousemen." 

Embezzlement  or  larceny  by  bailee,  see  "Embe»- 
ilement" ;  "Larceny,"  {  1. 


See  "Elections,* 


BALLOTS. 

84. 


BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors.** 
Failure  of  vendor  to  file  conditional  contract  of 
sals  as  affecting  right  to  recover  price  against 
bankrupt  vendee,  see  "Sales,"  8  8. 

S   1.    Assigmmeiit,    administration,  and 
dlstrtbiitlon  of  bankmpt's  estate. 

Facts  held  to  sbow  that  there  was  no  avoid- 
ance, under  Bankr.  Act  July  1,  1803,  c.  541,  { 
60h.  30  Stat  562  {U.  8.  Comp.  St  1901.  p. 
3445],  of  any  preference  given  by  a  bankmpt— 
Lewis  v.  Fint  Nat  Bank  (Or.)  900. 

Under  the  facts,  held,  that  a  creditor  of  a 
'bankrupt,  when  sued  for  the  proceeds  of  prop- 
erty be  had  received  from  the  bankrupt,  was 
not  estopped  to  claim  it  as  security. — Lewis  T. 
First  Nat.  Bank  <Or.)  »90. 

A  statement  In  a  finding  of  fact  in  regard  to 
a  creditor  of  a  bankrupt  filing  his  claim  without 
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A  credit  for  secnrltr  held  tantaiDonnt  to  >  fliiA* 

Ing  that  he  wns  nnt  cuiltv  of  frauil. — T^ewls  t. 
F^t  Nat.  Bank  (Or.)  DtX). 

I  S.  Appeal  utd  revlaloii  of  proesedlnca. 

On  Bpi>eal  from  discharge  in  bankmptcy,  over 
the  objection  that  the  bankrupt  did  not  keep 
proper  books  of  account  and  refused  to  account 
for  his  property,  where  the  evidence  Is  cooflict- 
ing,  the  judgment  will  not  be  dlitorbed. — Is  n 
SaUivaii  (Okl.)  86. 

BANKS  AND  BANKING. 

Amount  In  controversy  in  act!<Hi  to  assess  stodt- 
holders,  as  alfectins  appellate  Jnriidictio(n,see 
"Appeal  and  Error, 'I  1. 

Bank  as  trustee,  see  "Tmsts,"  I  1. 

Finality  for  poipoM  of  review  of  decree  In  ac- 
tion to  assess  stockholderSf  aw  **Anteal  and 
Error,"  |  1. 

Gift  of  bank  dnwsit^  na  "Otfti,"  1 1. 

BAR. 

Of  action  by  former  adjudication,  leo  "Jodg- 
ment"  |  7. 

Of  action  by  liinltation.  see  "UmiUttoo  of  Ae- 


BARBERS. 


Licenses,  see  "Lioeni 
Title  of  Btatnte,  see 


i,"  I  1. 
Statntee,"  |  SL 


BATTERY. 

,nlt  and  Battery." 


8h  "Assa 


BENEFICIAL  ASSOCIATIONS. 

8ae  ''AseodaCtona.*' 

BuUdins  or  loan  aesodatlwii^  see  *^iindlnff  and 
Loan  rtwoflatloiii " 

BEQUESTS. 

See  •T7ine.* 

BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidmee."  J  4 

In  arimlnal  pnwecDtlons,  eee  "Gvlminal  Law," 

BETTINQ. 

See  "Gamine.'* 

BIAS. 

Of  Jonr,  eee  "Jury,"  I  8. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  BiU  ot" 

BILL  OF  REVIEW. 

Dtstinculshed  from  snlt  to  quiet  tide,  see  "Quiet- 
ing Titie."  I  2. 

BILL  OF  SALE. 

See  "Chattel  Mortgages."  8  1. 

BILLS  AND  NOTES. 

'  Admissions  as  evidence  iA  aetiMi  on,  eee  "BvP 

dence,"  8  fi. 

Authority  of  corporate  officers  as  to  corporate 
notes,  see  "Corporations,"  H  4,  6. 

Effect  of  bnr  hy  limitations  on  rlgbt  to  fore- 
close mortiniRe  secnzing^  see  "Umitation  of 
Actions," 


Gift  of  check,  eee  "Gifts."  |  2. 

Indorsement  of  note  by  stockholder*  of  oorp*- 

ration,  see  "Corporations."  $  8. 
Liabilities  of  BOietieB,  eee  "Principal  and  Sozv 

ty,"  §  1. 

lability  of  ezecQton  or  admlnlitratDre  on 

notes  of  decedents,  see  **ExecatoEs  and  Ad* 

miDlstratora,"  |  4. 
LImitatifm  of  action  on,  see  "Limitation  ot 

Actions,"  I  S. 
Parol  or  extrlnsle  evidence,  see  "Evidence,"  I  0. 
Requirement  of  statute  of  frauds  as  to  guar- 

anty.  see  "Frauds.  Statute       |  1. 

i  X.  BeqwIsltM  and  vaUdltr. 

The  compromise  and  dismissal  of  prooeedlnsa 
In  court  is  a  sufflcient  consideration  for  a  note. 
— Rohrbacher  v.  Aitken  (Cal.)  1054. 

An  answer  alleging  that  the  note  sued  on 
was  given  for  a  patent  right,  and  that  tha 
words  "Given  for  a  patent  right"  were  not  writ- 
ten therein  as  reqa&ed  by  statute.  JMd  not  de- 
murrable.— Pinney  v.  First  Nat.  Bank  (Kan.) 
151. 

I  2.   KesotlabllltT  ud  traasfor. 

Where  a  note  is  executed  at  one  place  and 
payable  at  another,  the  insertion  of  the  words 
with  ezdiange"  by  the  payee  without  the 
knowledge  or  consent  of  the  maker  does  not 
render  it  nonnegotiable. — First  Nat.  Bank  v. 
Nordstrom  (Kan.)  804. 

A  note  stipulatiBg-for  attorney's  fees  Md  non- 
negotiable. — Cotton  T.  John  Deere  Row  Col 
(Okl.)  321. 

Under  Laws  1899.  pp.  347,  349.  e.  149,  U 
80.  81,  49,  a  transfer  of  negotiable  paper  with- 
out indorsement  held  effective  to  transfer  the 
transferror's  title. — Swenson  t.  Stolts  (Waah.) 
999. 

I  8.  Blchta  tmA  liablUtlea  «k  Mwaa- 
vent  or  transfer. 

A  nonnegotiable  Instrument  transferred  to  an 
innocent  purchaser  is  subject  to  all  the  defenses 
wfaicb  could  be  interposed  in  the  bands  of  the 
original  payee. — Oottmi  t.  John  Deere  Plow  Co. 

(OSL)  821/ 

f  4*  Aetiona. 

In  the  absence  of  a  verified  denial  of  an  alle- 

etion  of  the  Indorsement  of  note,  the  Indorse* 
presumed  to  be  a  bona  fide  holder  for  valae. 
—Scott  T.  Geiser  Mfg.  Co.  (Kan.)  B2S. 

BONA  FIDE  PURCHASERS. 

Of  land,  see  "Vendor  end  Pnrdiaaer.**  1  2. 
Of  municipal  b<mdi,  eee  "Uanidpal  Oorporar 
ttona^"  I  a 

BONDS. 

Municipal  bonds,  see  "Honldpal  Ootporattons," 


Irrigation  dlatrlcti,  aee  "Watm  and  Water 
Courses,"  I  S. 
Presentation  In  lower  conrt  of  questions  for 
review  In  action  on.  see  "Appeal  and  Error." 
i  4. 

School  district  bonds,  see  "Schools  and  School 

Diatricta,"  i  1. 
Soretlei  on  bonds,  eee  "Principal  and  Surety.** 

Bonde  far  pen/bmumoe  cf  duMo  qT  mot  or 

oSlee. 

Of  municipal  officer,  see  "If  anlcipal  Corpora>> 

Hons,"  8^ 
l^oatee  ec  association,  see  "Assodations.** 

Bond!  I»  tedoi  pracesdbigs. 

See  "Appeal  and  Error,"  H  &  10,  26:  "At- 
tachment," I  4;  "Injunction,''  |  S;  "BepleT^ 

In."  S  3. 

Indemnity  to  ofBoer  making  levr,  eee  "Mnc^ 
tioD."  I  2. 
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I  1.  KeqnUlteB  amd  ▼alldltr. 

A  bond  ^iveo  a  contractor  puraoant  to  an 
tmconstitutional  statute  held  not  a  Talld  com- 
mon-lav obligatioD. — W.  W.  Montagne  &  Co. 
T.  ForooM  (Gal.)  640. 

BOUNDARIES. 

Mnnictpal  boandaries,  see  "Miiniclpal  Corpora- 
tions." §  1.  ^ 

I  1.  DMerlptiaa. 

The  actual  point  of  establishment  of  die  oor> 
ner  of  a  quarter  section  of  land  hr  soreniment 
Burrerors  Md  entitled  to  nrecedence  over  tiie 
fieM  notes. — Thayer  t.  Spoaane  County  (Wash.) 

I  X.   Erldenee,  saoertalnniMlt*  tatA  M- 
taWahiBeHt. 

Where  the  report  of  the  surrey  of  a  town- 
ship shows  that  it  was  begun  May  18th  and 
completed  July  30th,  one  who  wishes  to  chal- 
lenge the  result  is  not  relieved  from  the  ne- 
cessity of  appealing  within  30  daye  from  the 
time  it  was  filed  by  the  fact  that  no  adjonrn- 
ments  are  shown  by  the  report — Shanline  t. 
Wiltsie  (Kan.)  436. 

One  who  joins  in  an  appticatioD  for  a  surrey 
to  establish  bonndaries  of  his  land,  under  Gen. 
St.  1881),  H  1836-1837,  held  condvded,  though 
no  notice  of  surrey  was  served  on  him. — Shan- 
line  V.  Wiltsie  (Kan.)  436. 

In  an  action  for  damages  for  the  location 
of  a  road,  evidence,  held  to  sustain  a  finding 
that  the  boundarj  'of  the  section  containing 

Slaintiff's  land  did  not  include  the  road.— 
'hayer  t.  Spokane  County  (WashO  20O. 

BOUNTIES. 

Claims  for  coyote  bounties  as  debts  of  state, 

see  "States."  S  1. 
Parol  or  extrinsic  evidence  of  bounty  claims, 

see  "Erfdenoe,"  |  9. 
Special  or  local  laws,  see  "Statutes,"  f  1. 

Under  coyote  bounty  act  (St.  1S81.  p.  280.  c. 
198),  the  state  board  of  examiners  held  author- 
ized to  allow  a  claim  for  coyotes  killed  on  the 
certificates  of  the  several  boards  of  supervisors 
provided  for  by  such  act. — Bickerdlke  v.  State 
fCal.)  m 

Certificates  of  boards  of  supervisors  issued 
under  coyote  bounty  act  (St  1891,  p.  280,  c. 
litS)  held  prima  facie  evidence  of  a  valid  claim 
against  the  state,  in  an  action  based  thereon 
under  St.  1901,  p.  646,  c.  214,  In  the  absence 
of  any  showing  by  the  state  as  to  the  validity 
of  the  claim.— Bfckerdike  v.  State  (Cal.)  270. 

A  certificate  of  the  clerk  of  a  board  of  super- 
visors Issued  under  coyote  bounty  act  (St  1891, 
p.  280,  c.  198)  keld  a-sufflcieut  compliance  with 
the  statute. — Bickerdike  r.  State  (Cal.)  270. 

The  repeal  of  coyote  bounty  act  (St.  1801,  p. 
280,  c.  198),  providing  for  the  issuance  of  cer- 
titicates  by  boards  of  supervisors  for  coyotes 
killed,  did  not  destroy  the  effect  of  such  cer- 
tificates as  to  claims  already  accrued, — Bicker- 
dike  V.  State  (Cal.)  270. 

Accrued  and  perfected  claims  for  coyote 
bounty  under  St.  1891,  p.  280.  e.  198,  AcM  as- 
signable under  St.  1901,  p.  646,  c  214.— Bick- 
erdike V.  State  (Cal.)  270. 

Under  Civ.  Code,  §  1052,  providing  that  a 
transfer  may  be  made  without  writing  in  every 
case  in  which  a  writing  Is  not  expressly  re- 
quired by  statute,  claims  for  coyote  bounty,  as 
authorized  by  St  1891.  p.  280,  c.  198,  were  as- 
^lable  by  puol.— Bickerdlke  v.  State  (Cal.) 

In  an  action  against  the  state  on  coyote 
bounty  claims,  evidence  of  a  parol  transfer  held 
not  objecUouable  as  oontradictinx  powers  of  at- 


torney, sxecnted  as  a  part  of  the  transfer,  au- 
thorizing the  transferees  to  receive  the  proceeds 
from  the  state.—Bickerdike  v.  State  (Cal.)  270. 

Soita  for  coyote  bounty,  under  St.  1891,  p. 
28(^  c.  IML  bronght  against  the  state  within 
12  months  from  ttie  passage  of  St.  1901,  p.  646, 
c  214,  held  not  barred  by  the  two-year  limi- 
tation of  actions  against  the  state  imposed  by 
St.  1883,  p.  B7,  c.  45.— Bickerdike  v.  State 
(Cal.)  270. 

St.  1901,  p.  646,  c  214,  authorizing  suite 
against  the  state  for  coyote  bounty  on  claims 
already  barred  by  St  1893,  p.  57,  c.  45,  held 
not  in  violation  of  Const  art.  4,  §  31,  prohibiting 
the  legislature  from  making  gifts  of  public 
money  or  things  of  value. — Bickerdike  v.  State 
(CaL)  270. 

In  an  action  to  recover  coyote  bounty  under 
St  1901.  D.  646,  c.  214,  the  complaint  was  not 
objertiooable  for  failure  to  contain  an  allega- 
tion that  the  claim  sued  on  had  been  presented 
and  allowed  by  the  state  board  of  ezaminars. — 
Bickerdike  v.  State  (Cal.)  270. 

In  an  action  against  the  state  on  certain  coy- 
ote bounty  claims  (St  1891,  p.  280,  c.  198), 
evidence  held  sufflcieat  to.establi^  that  the 
claims  sued  od  bad  been  assigned  to  plaintiff 
by  the  original  owners  thereof. — ^Bickerdike  v. 
State  (CaU  277. 

In  an  action  on  certain  coyote  bounty  war- 
rants, evidence  held  sufficient  to  establish  the 
due  execution  of  powers  of  attorney  given  by 
the  original  owners  to  their  assignees. — ^Bick- 
erdike V.  State  (Cal.)  277. 

In  an  action  against  the  state  on  certain 
coyote  bouutr  warrants,  based  on  lost  county 
clerk's  certificates,  issued  under  St  1^1,  p. 
280,  c.  10&  a  certificate  of  the  county  dn-k, 
expressing  his  conclusions  as  to  the  records 
In  his  office,  held  inadmissible. — Bickerdike  v. 
State  (Gal.)  277, 

Lost  certificates  for  coyote  bounty,  issued  by 
a  county  board  of  supervisors,  under  St.  1891, 
p.  280,  c  198,  held  to  entitle  the  holder  to  re- 
cover, in  the  absence  of  evidence  of  their  in- 
validity by  the  state. — Bickerdike  t.  State 
(Cal.)  277. 

In  an  action  under  St.  1901,  p.  646,  e.  214, 
authoriziug  suits  against  the  state  on  claims 
arising  under  the  act  fixing  a  bounty  on  coyote 
scalps,  where  plaintiff  sued  as  assignee  and  pre- 
sented instruments  purporting  to  be  asslgn- 
ments  from  them,  proof  held  sufficient  to  riiOW 
that  the  instruments  had  been  executed.— 
Bauer  v.  State  (Cal.)  280. 

BREACH. 

Of  contract,  see  "Contracts,"  |  4;  "Sales,"  i  & 
Of  covenant,  see  "Insurance."  {  2. 
Of  warranty,  see  "Sales,"  {§  5.  7. 

BREACH  OF  THE  PEACE 

One  who  applies  vile  epttheta  to  another  In-  a 
public  Btreet,  in  the  presence  of  bystanders, 
commita  a  breach  of  the  peace. — State  t.  Ap- 
pleton  (Kan.)  4M. 

BRIDGES. 

{  1.   RecnlatloB  mnd  nse  tor  traveL 

A  general  knowledge  of  the  plan  of  a  bridge, 
faulty  in  some  respects,  which  had  been  need 
for  about  nine  years,  cannot  be  regarded  as 
notice  of  a  decayed  sill. — Parr  v.  Board  of 
Com'rs  of  Shawnee  County  (Kan.)  44Q. 

To  render  a  county  liable  for  defecta  In  a 

bridge  under  Gen.  St.  1901,  8  579,  there  must 
be  uctital  notice  of  the  particular  defect  caus- 
ing the  injury. — Parr  v.  Board  of  Oom'rs  o* 
Shawuee  County  (Kan.)  440. 
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Under  Gen.  St.  1901,  S  5"1>.  a  county  ia  not 
liable  for  Injaries  received  throuRh  a  defective 
bridge,  where  the  rhairmnn  of  the  board  of 
county  commisaioners  did  not  have  actual 
notice  of  such  defects  at  least  five  dara  before 
the  accident.— Parr  v.  Board  of  Corn'ra  of 
Shawnee  County  (Kan.)  440. 

Evidence  held  to  show  that  county  eommia- 
sioners  bad  oo  notice  of  n  defect  in  a  bridge  by 
which  plaiotifl  was  injured. — Parr  t.  Board  ot 
Com'xa  of  Sbawnee  Couutjr  (Kan.)  419. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  *'Api>ea]  and 
Brror."  |  17;  "Criminal  Uw.»  |  24. 

BROKERS. 

I  1.   EmplOTuent  and  anthorltr. 

A  real  estate  broker  having  lands  for  sale  la 
only  authorized  to  6nd  a  purchaser,  and  cannot 
make  an  agreement  of  sale,  unless  specially 
authorised  in  writing. — Halsell  7.  B«nfrow 
(01(1.)  iia 

{  2.  OompenaatloK  uid  Ilea. 

A  principal  cannot  deprive  his  broker  of  any 
part  of  bis  commissions  by  accepting  a  less 
price,  or  by  not  collecting  the  agreed  mice.— 
Boland  v.  Asburat  Oil,  iMoi  &  Development 
Co.  (Cal.)  871. 

I  3.   Aetlona  for  oontpensatloii. 

In  an  action  by  a  broker  for  commissions,  held 
error  to  delude  a  contract  autborizinK  plain- 
tiff to  mak«  the  sale,  on  the  ground  that  the 
sblIo  as  made  was  not  in  accordance  with  the 
contract. — Czamowslii  v.  Holland  (Ariz.)  890. 

In  an  action  by  a  broker  for  commissiona  for 
the  "nip  nf  land,  pvidpncp  that  the  proposed 
purchaser  is  financially  able  to  perform  his  con- 
tract Hi  puL-L-hut>u  in  aumisaible. — Cxarnowski  t. 
Holland  (Aria.)  890. 

Id  an  action  for  commissions,  where  ptaintifE 
testifies  to  the  receipt  of  certain  commissions, 
the  court  should  allow  defendant  the  amount  so 
testified  to  as  a  credit. — Boland  v.  Aohnrst  Oil, 
Land  &  Development  Oo.  (Cal.)  871. 

I  4.   BishtSf  powers,  and  UaliUtles  as  to 
tliird  persona. 

A  real  estate  nroker  cannot  collect  the  price, 
and  where  a  purchaser,  without  demanding 
written  authority,  pays  money  to  be  applied  on 
the  price  of  land,  nc  makes  the  brobpr  bis  own 
agent.— Haliieli  v.  Itenfrow  (Okl.)  118. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

See  "Associations." 

Answer  iu  foreclosure  by  a  buildioff  associa- 
tion, setting  up  that  by  niiamanaRcmeDt  the 
surrpnder  value  of  the  stork  applied  as  a 
credit  on  the  debt  waa  not  as  large  as  it  should 
hare  been,  held  not  to  state  any  defense. — Con- 
tiueutal  Building  &  Loan  Ass'n  v.  Boggess 
(Cnl.)  245. 

A  shareholder  In  a  building  association  is 
charged  with  knowledge  of  the  articles  of  in- 
corporation and  by-laws. — People's  Building  & 
Ijoan  Aas'n  r.  Purdy  (Colo.  App.)  465. 

A  mutual  building  association  has  no  power 
to  contract  that  stock  will  mature  in  a  definite 
time. — ^PeopIe's  Building  &  Iamb  Ass'n  T.  Pur- 
dy  (Colo.  App.)  4tJ5. 

BUILDING  CONTRACTS. 

Liabilities  of  sureties  on  contractor's  bond,  see 

"Principal  and  Surety,"  S§  2,  4. 
Validity  of  laws  requiriofr  bonds  of  building 

contractors  as  denying  right  to  contract,  see 

^nsUtntlonot  Law,"  |  3. 


BULK  STOCK  UWS. 

Conveyances  in  violation  of,  see  "Frandnlent 

Conveyances,"  9  1. 

BURDEN  OF  PROOF. 

In  dvil  actions,  see  "Evidence,"  H  2, 4. 

BURGLARY. 

Harmless  error,  see  "Ofaninal  Law.**  |  26L 

S  1.   Offenses  and  rasponsiblUty  ihw^ 
for. 

Under  iiallingcr's  Ann.  Codes  &  SL  Sfi  5871. 
5972,  an  information  charging  the  owners  Of 
certain  horses,  in  possession  of  a  livery  stable 
keeper  entitled  to  a  lien  tbereou  for  keeping, 
with  breaking  and  entering  the  ham  witn  in- 
tent to  deprive  the  liveryman  of  bis  Uen,  keU 
to  sufficiently  charge  hurf^Iary  under  aectlon 
7104.— State  v.  Nelson  (Wash.)  790. 

1  2.  Proseention  and  punishmnt. 

Iu  a  prosecution  for  burglary,  stolen  tuoperty 
heU  admissible.— People  v.  Barker  (CaL)  266. 

Under  Pen.  Oode,  S8  460,  433,  an  inatmctioo 
that,  if  defendant  entered  a  certain  boilding 
between  suniiet  and  sunrise  with  intent  to  com- 
mit larceny,  he  was  guilty  of  burglary  in  the 
first  degree,  held  proper. — People  v.  Parry 
(Cal.)  2»l. 

2  Ballinger's  Ann.  Codes  &  St.  5  7104.  de- 
fining bui'gjnry,  construed,  and  Ae^d  oecessary, 
in  order  to  charge  a  burglary  of  an  outboose. 
to  allege  that  it  was  aojoining  the  dwelliot; 
house  and  occupied  therewith. — State  v.  Ban- 
daU  (Wash.)  988. 

BY-LAWS. 

Of  asylum,  see  "Asylums." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Qnieting  Title." 

Cancellation  of  liquor  license,  se«  '*Intozlcattng 

I-iquors,"  {  2. 
Conclusiveness  of  judgment,  see  "Judgment." 

Setting    aside    fraudulent    conveyances,  see 
"Fraudulent  Conveyances,"  §  2. 

(  1.   Blcbt  of  notion  and  defenses. 

It  is  no  defense  to  an  action  to  cancel  a  deed 
procured  by  fraud  and  undue  Influence  thai 
plaintiff,  in  making  the  deed  to  defendant.  In- 
tended to  defraud  another  person. — Uatjs  v. 

Arniiitrong  (Cal.)  872. 

{  2.   Proceedlaes  and  relief. 

On  cancellation  of  a  conreymice  of  land.  fcrW, 
that  the  court  would  not  require  plaintiff  to  re- 
store to  defendant  money  received,  where  it  Is 
shown  that  the  latter  has  .already  realized  from 
the  land  more  than  the-  amount  paid  to  plain- 
tiff in  the  original  transaction. — Uatje  t.  Arm- 
strong (Cal.)  872. 

CANDIDATES. 

For  office,  ue  *^leetiona,"  |  8. 

CARGO. 

See  "Shipping." 

CARNAL  KNOWLEDGE. 

See  "Bapa.** 
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CARRIERS. 

GarrfREC  of  passengerB  hj  vesiels,  see  '%hip- 

piDgr,'*  S 1. 

I  1.   Oanlace  of  p»BfenEsr*< 

A  round-trip  tickst  heki  not  roid  when  pre- 
sented by  another  than  the  ^urcbaeer  for  a 
rptura  passage. — Jevons  t.  Union  Fac.  B.  Co. 

(Kan.)  817. 

Where  a  railroad  ticket  correctly  recites  the 
date  ot  its  issuance,  but  is  marked  with  a 
punch  so  that  according  to  ita  printed  atate- 
ments  it  has  expired  prior  to  that  date,  it  is 
not  as  a  matter  of  law  void.— Jevons  t.  Union 
Pac,  H.  Co.  (Kan.)  817, 

An  Instruction,  En  an  action  for  Injaries  to 
a  passenger,  as  to  the  duty  of  carrier  in  lieep- 
ing  its  passenger  trains  and  appliances  in  safe 
condition,  held  not  warrauted  by  tide  allega- 
tiona  in  the  complaint. — Maynard  Oregon 
R.  &  NaT.  Co.  (Or.)  983. 

An  owner  and  operator  of  a  passenger  ele- 
vator is  bound  t*  exercise  the  highest  degree 
of  care  consistent  with  practical  conditions. — 
Edwards  t.  Burke  (Wash.)  6ia 


CASE  ON  APPEAL 

'Appeal  and  Bp- 

'^peal 


Making  and  settlement,  see 

TOT,"  1 18. 
Necmsitr  for  purpose  of  rsrieWf  see 
and  Error,"  |  ll 


CATTLE. 


See  *'AnInMlfl.** 


CAUSA  MORTIS. 


ae*  "Gifts,"  i  2. 


CAUSE  OF  ACTION. 


See  "Action." 

CERTIFICATE. 

Of  nomination  for  office,  see  "Elections  "  {  S. 
On  appeal  in  criminal  prosecution,  see  "Criminal 

Law."  1 23. 
Under  bounty  laws,  see  "BounttaR." 

CERTIORARI. 

Jurisdiction  of  particular  courts  to  issue,  see 
"Courts."  S  5. 

Review  of  cancellatiou  of  liquor  license,  see 
"Intoxicating  Liquors,"  {  2. 

Review  of  habeas  corpus  proceedings,  see  "Ha- 
beas Corpus,"  S  2. 

Review  of  judgment  of  contempt  for  refusal  of 
witness  to  answer  questions,  see  "Witnesses," 

i  1- 

Review  of  proceedings  before  justices  of  the 
peace,  see  "Justices  of  the  Peace,"  i  ^ 

I  1.   Natnre  and  Evonnds. 

Under  Code  Civ.  Proc.  1068,  held,  that  cer- 
tiorari does  not  lie  to  review  the  action  of  a 
police  Judge  in  ordering  or  atimmoning  a  jury, 

Sursuant  to  section  230,  for  the  trial  of  a  mis- 
emeanor  ease. — Wittman  v.  Police  Court  of 
City  and  County  of  San  Francisco  (Cal.)  1052. 

To  entitle  one  to  a  writ  of  review,  under  Code 
C5v.  Proc.  8  1941,  it  must  appear  that  the  in- 
ferior tribunal  was  performing  some  judicial 
act,  that  it  exceeded  its  jurisdiction,  and  that 
there  is  no  appeal  or  other  adequate  remedy. 
—State  V.  Justice  Court  of  Tp.  Ao.  1,  Gallatin 
County  (Mont.)  498. 

Where  appeal  lies,  certiorari  will  not  lie. — 
State  v..  Justice  Court  of  Tp.  Ko.  1.  Gallatin 
Gountr  (Moat.)  40& 


An  appeal  from  orders  awarding  certain 
amounts  to  an  adminiatrirtor  and  bia  attor- 
ney held  not  an  adt^qnate  remedy,  and  hence 
distributees  were  entitled  to  review  such  ordei-s 
by  writ  of  review.— In  re  Sullivan's  Estate 
(Wash.)  945;  Corcoran  t.  Bell,  Id. 

Fact  that  distributees  had  not  proved  their 
heirship  held  nn  defense  to  a  writ  of  review  to 
prevent  the  dissipation  of  the  fs^nte  before  their 
rights  could  be  adjudicated. — In  re  Sullivan's 
Estate  (Wash.)  945;  Corcoran  v.  Bell,  Id. 

fi  2.  PvooQcdlBCs  maA  detnvmlMticm. 

Supreme  Court  cannot  grant  relief  agELinst  a 
judgment  for  costs  rendered  ai^ust  an  alleged 
prosecuting  witness,  under  Mills'  Ann.  St.  f 
GOQ,  on  grounds  not  appearing  in  the  record. — 
Leppel  V.  District  Court  of  Garfield  County 
(Colo.  Sup.)  682. 

Xotice  of  appeal  in  the  name  of  a  justice  Is 
sufficient,  without  notice  in  the  name  of  the 
"Juf  tice  of  the  peace  court." — State  v.  Justice 
Court  of  Tp.  No.  1,  Qallatin  County  (Mont.) 
498. 

Tinder  Code  Civ^  Proc.  H  1M4,  1M7.  1948, 
1950.  an  apiwal  from  a  judgment  of  the  dis- 
trict court  brings  up  for  revtpw  only  sudi  Ques- 
tions as  appear  on  the  Judgment  roll. — State 
V.  Justice  Coiirt  ot  Tp.'no.  1,  Gallatin  Coun- 
ty (Mont)  498. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  dvU  action,  see  "Venue,"  |  3, 

CHARACTFR. 

Of  accused  In  criminal  prosecutions,  aee  "Crim- 
inal Law,"  I  7. 
Of  witness,  see  "Witnesses,**  I  4. 

CHARGE 

To  Jury  In  civil  actions,  see  "Trial,''  1 4. 
To  jury,  in  criminal  prosecutions,  see  "Crim- 
inal Law."  U 17-19. 

CHARTER. 

Of  municipal  corporation,  see  "Municipal  Cor' 
porations,"  SS  1.  2. 

CHATTEL  MORTGAGES. 

Replevin  by  mortgagee  after  condition  brokou 
see  "Replevin,"  8  4. 

I  1.   BeQnlsitcs  ud  TaUdlty. 

A  bill  of  sale,  intended  as  a  mortgage,  but 

not  executed  in  the  same  manner  as  a  con- 
veyance of  real  estate,  nnder  B.  &  C.  Comp.  | 
5630,  held  Invalid. — Culver  v.  Handle  (Or.)  894. 

§  2.  Gonstrnotion  and  operation. 

The  filing  of  a  chattel  mortgage  for  record 
is  not  conetructive  notice  to  a  commission  mer- 
chant to  whom  the  mortgaged  property  is  sent 
for  sale.— Greer  v.  Newland  (Kan.)  836, 

S  3.    Rie^U  and  UabiUtles  of  parties. 

In  replevin  by  a  mortgagee  to  recover  the 
mortgaged  property,  answer  setting  up  wrong- 
doing by  plaintiff  after  action  brought  A0M  to 
state  no  defense. — BarUett  t.  Ridley  Nat. 
Bnufc  (Kan.)  414. 

An  affidavit  In  replevin  by  a  mortsagee  to 
recover  the  mortgaced  chattels,  allegiDg  own- 
ership in  plaintiff,  held  sufficient.— Baruett  T. 
Ridglcy  Nat.  Bank  (Kan.)  41^ 
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Where  a  commission  mercliaat  receives  mort- 
gaged cattle  for  sate  n-ithetit  consent  of  the 
mortgagee  and  in  violation  of  the  mortgnge, 
and  pays  the  proceeds,  leaa  his  commiijHioQ, 
to  tlie  consignor  without  notice  of  the  mort- 
gage, mortgagee  cannot  waire  the  tort  and  re- 
«0Ter  on  an  implied  contract— Oreer  t.  New^ 
land  <Kan.)  836. 

In  claim  and  deliTery  hj  a  mortgagee  for  the 
wrongful  seizure,  of  property  under  execution, 
the  measure  of  damages  is  the  value  of  the 
property  up  to  the  amount  of  the  Indebtedness, 
with  accrued  Interest — QalUclE  t.  Bordeaux 
(Mont)  683. 

I  4.   Hiclita  and  vemcdifs  of  creditors. 

A  mortgage  on  a  tradesman's  stock,  providing 
that  the  latter  shall  retain  possession  and  use 
the  same.  Is  void  as  against  the  mortragor'a 
creditors. — ^Wilson      Jones  (Colo.  App.)  622. 

A  diattel  mortgage  covering  a  series  of  speci- 
fied articles  owned  by  a  tradesman,  and  not 
his  general  stock,  was  not  invalidated  hy  the 
provision  authorizing  the  mortgagor  to  use  and 
enjoy  the  same  before  default  —  Wilson  t. 
Jones  (<3olo.  App.)  622. 

CHEAT. 

Sea  *'Fatoe  Pretenses";'  "Fraud." 

CHECKS. 

out  ot  aee  ■'Gifts,'*  {  2. 

CHILD. 

See  "Onardian  and  Ward." 

CHOSE  IN  ACTION. 

Asslciiinent.  see  "AsstgnmenCs." 

CITATION. 

Sea  "Procesfl.** 

CITIES. 

Sea  '*Mnn!dpal  Corporations.** 

CITIZENS. 

See  'andlans." 

B^al  j^rotection  of  laws,  see  "ConstitutloQal 

CITY  COURTS. 

See  "Conrts."  |  & 

Establishment  of  as  affecting  jurisdiction  of 
jnstice'i  court,  see  "JnstlceR  of  the  Feac^" 

CIVIL  RIGHTS. 

S9B  ^'Constitutional  Law,"  S  3. 
Separate  schools  for  white  and  colored  children, 
see  "Schools  and  School  Districts,"  S  2. 

CLAIM  AND  DELIVERY. 

See  "Replevin.'* 

CLAIMS. 

Against  cities  for  personal  injuries,  lea  "Mu- 
nicipal Corporations,"  §  7. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  S  4, 

A^iust  school  district,  see  "Schools  and  School 
Districts."  S  1. 

Mining  claims,  see  "Mines  and  Minerals,"  9  1. 

7*0  proiierty  levied  ou,  see  "Execution,"  S  2. 


CLERKS  OF  COURTS. 

Mandamus  to.  see  "Mandamus,"  i  2. 

The  clerk  of  the  Supreme  Court  under  Camp. 
Laws  1897.  H  6^,  650.  Is  entitled  to  fees  for 
services  rendered  a  county  In  a  suit  for  taxes. — 
Seno  T.  Bernalillo  County  (N.  M.)  40, 

CLOUD  ON  TITLE 

See  "Quieting  Title." 

CLUBS, 

See  "Associations." 

COLLATERAL  AGREEMENT. 

Parol  erldenee,  aee  "Etvldenea,"  I  8. 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment"  8  6. 
Ou  return  in  attachment  see  "Attachment,**  {  3^ 
On  service  of  process,  see  "Process,"  i  1. 
On  validity  of  laws  enlar^ng  limits  of  municipal 
corporation,  see  "Kunldpal  Corporatirais,"  S  1. 

COLUTERAL  INHERITANCE  TAXES. 

See  ^^zatlon,"  |  9. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  1 1;  "Guarant?." 

COLLECTION. 

Of  estate  of  decedent  aee  "Bxecntora  and  Ad- 
ministrators," f  2. 

COMMERCE 

Carriage  of  ^oods  and  passengers,  see  "Ga^ 

riers  ,  '"Shipping." 
Inspection  of  mercnandise,  see  "Inspection." 

COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  Persons,'*  1 1. 
Of  broker,  see  "Brokua,"  H  2.  8. 
Of  municipal  offlcera,  see  ^'Maitidpal  Corpora- 
tions," §  2. 
To  take  testimony,  see  "Depositions." 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

Common  law  bonds,  see  "Bonds,"  8  1. 
Jurisdiction  of  territorial  courts,  see  "Courts," 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  |f  1-4. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wlf«,"  I  4. 
Effect  of  notice  of  lis  pendens  in  suit  for  di- 
vorce, see  "Lis  Pendens." 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Elmi- 

nent  Domain."  S  2. 
Of  agent,  see  "Principal  and  Agent,"  i  & 
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Of  attorney,  fee  "Attorney  and  Client,"  {  2. 

0£  broker,  eee  "Brokers,"  «  2,  3. 

Of  dty  officer,  see  "Hnnicipia  OOTporations." 

ol  diatrict  attorney,  see  "IMetrict  and  Ptom- 

cutiog  Attorneys/' 
Of  execator  or  administrator,  eee  "Bzecntors 

and  AdmlnlBtratora,"  I  7. 
Of  Jostioa  of  the  peace,  aee  **Jnatloei  of  the 

Fm"  II. 

COMPETENCY. 

Of  Juror,  see  "Jnry.-  |  8. 

Of  iritneiMi  tn  general,  see  "Witnesaes,"  S  2. 

COMPETITION. 

Unfair   ewmpetition,   wm   nTfada-Uarki  mod 
Trad»-Mame8,"  |  1. 

COMPLAINT. 

In  dva  actlona,  aee  "Pleading,"  H  2.  8- 

COMPOSITIONS  WITH  CREDITORS. 

See  "Oiimpnadn  and  Settlement** 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment" 

As  consideration  for  note,  see  **BUIa  and 
Notes,"  S  1- 

An  ureemrat  for  the  settlement  of  a  dispnte 
M  to  defoidants'  exercise  of  water  rights  over 
j^aintlffk*  land  held  binding  on  both  parties. — 
Board  of  Begsnti  of  State  Agrlwiltnral  College 
T.  HatefaiDKin  (Or.)  102a 

COMPUTATION. 

Of  period  of  limitation,  am  *ljiBiiltatlon  of  Ac- 
tlons;**  iS. 

CONDEMNATION. 

for  pBbUe  oae,  see  "Bniinent 


Domain. 

CONDITIONAL  SALES. 

See  "Sales,"  I  & 

CONDITIONS. 

In  eontraels,  see  "OantractB,"  f  Z 
In  deeds,  see  "Deeds,"  1 1. 
Precedent  to  action  to  remore  doad  on  title,  aee 
"Qoleting  Title,"  1 1. 

CONFESSION. 

AdmiadbUtty  in  ertidanoa,  aaa  "Criminal  Lav," 
17.  , 

CONFIDENTIAL  RELATIONS. 

Of  parties  to  contract  or   conTeyanee,  aee 
"Fraudnlent  ConTeyances,"  |  1. 

CONFIRMATION. 

Of  tax  title,  see  ^TUation,''  |  B. 

CONFLICT  OF  LAWS. 

Presnmption  as  to  law  of  other  state,  aaa  'HBrl- 
dence.^'  |  1. 

78  P.— 72 


CONSIDERATION. 

Of  bill  of  exchange  or  promissory  note,  eee 

"Bills  and  Notes/*  1 1. 
Of  bond  as  aflecting  Ilabilltr  at  surety,  aee 

"Principal  and  Surety/'  8  1. 
Of  contract,  see  "Oontracta,"  }  1. 
Of  conveyance,  affecting  qaestlon  of  frand  as  to 

creditors,  see  "Frandolent  Conveyances,"  I  1. 
Of  landlord's  promise  to  repair,  see  "Landlord 

and  Tenant.^  f  2. 
Sufficiency  of  expression  of  in  memoranda  nn- 

der  statute  of  frauds,  see  "Frauds,  Statute 

ot"  I  4. 

CONSOLIDATION. 

Of  railroad,  see  "Ballroads,"  |  a 

CONSPIRACY. 

By  trustee  with  other*  to  faijare  bnefldafT. 

see  "Trosts."  i  2. 
Shrldence  ot  acts  and  declarations  of  oonstdr- 

ators.  see  "Criminal  Law,"  Sf  10.  14. 

CONSTABLES. 

Saa  "Sheriffs  and  OonataUw." 

CONSTITUTIONAL  LAW. 

BetroactiTe  operation  of  atatnta  <tf  IlmltationB, 
see  ''Umltotlon  of  Actions.'*  1  1. 

PnvMons  relating  to  partieuiar  tvbjeets. 
See  "Bounties"  ;  "Corporations,"  S  8 ;  "Courts," 
I  5 ;  "Bmlnent  Domain."  |  1 ;  "Inspection'* : 
'^Intoxicating  Liquors/'  S  1;  "Jury,"  |  1: 
"Licenses,"  1  1;  "Municipal  Corporations," 
S  1:  "Officers.''  i  1;  "Schools  and  School 
DlBtrlcte."  H  1-4;  "Taxation,"  f  1;  "Trial/' 
f  4. 

Amendment  of  statutes,  see  "Statutes."  I  3. 
Collateral  attack  on  Judgment,  see  "Judgment," 
9  6. 

Jurisdiction  of  criminal  prosecution,  see  "Crim- 
inal Law,"  i  2. 

Limit  of  state  debt,  see  "Statea,"  |  1. 

Bight  of  accused  to  confront  witnesses,  see 
•^Criminal  Law."  S  14. 

Special  or  local  laws,  see  "Statutes,"  I  1. 

S^gcta  and  titlea  of  statutes,  see  "Statutes,'* 

I  1.  OoastraotiM,  ovomttoBi  and  «b- 
f  oveemoBt  ot  eoaatltmtlOHal  pro- 
visions. 

LeglsIatiTe  enactments  are  presumed  to  be 
consututionaL  unleas  the  contrary  dear^  ap- 
pears.—Highland  Boy  Qold  BUn.  Co.  t.  Strick- 
le (Utah)  286. 

%  2.  DlstTlbutlon  of  gOTommwiital  pow- 
ers and  timotlons. 

Sees.  Laws  1893,  c.  65,  p.  90,  requiring  any 

Serson  desiring  to  practice  the  occupation  of 
entistry  to  pass  an  examination  before  the 
Btate  dental  board,  is  not  unconstitutioual  as 
delegating  legislative  power  to  the  board. — 
In  re  Thompson  (Wa&.)  890. 

I  3.   Fersonal,  civil,  and  poUtioal  Hchts. 

Code  C»T.  Proc.  S  1203,  requinng  building 
contractors  to  secure  tbelr  contracts  hr  bonds, 
is  unconstitutional. — W.  W.  Montague  &  Co.  t. 
Fumes*  (Cal.)  610. 

I  4.  BetrospaotlTo  nad  ex  post  futo 
laws. 

When  the  bar  of  limitations  has  once  at- 
tached, the  Legislature  cannot  by  an  amendato- 
ry act  revlTe  the  action.— Bidelstein  t.  Carllle 
(Colo.  Supi)  680. 

Const  art  10,  I  12,  prohUtlting  tba  Oannal 
AssemUy  from  Imposing  on  tba  people  of  a 


Digitized  by 


Google 


1138 


78  PACIFIC  RBPORTEB. 


munldpal  snbdWlaloil  a  new  liability  with  re- 
Rpect  to  peat  traoRactionB,  held  not  applicable 
to  municipal  corporations  or  governmental  snb- 
dlTisioQB  of  the  state  or  of  a  coonty. — School 
Dist.  No,  1  in  City  and  County  of  Denver  r. 
School  Dist.  No.  7  in  Arapahoe  Conntj  (Colo, 
Sup.)  680;  Same  t.  School  Dist.  No.  86  in 
Arapahoe  County,  Id. 

Sees.  Laws  1901,  pp.  138,  188,  cc.  67.  68,  as 
amended  by  Laws  190B,  pp.  169. 164,  cc.  79,  80, 
adjusting  the  property  rights  of  certain  school 
diatricts,  held  not  retronrtive  laws,  within  the 
meaning  of  Const,  art.  15,  |  12,  prohibiting  the 
imposlaon  on  a  subdiTision  of  the  state  of  t 
liaoility  for  past  transactions. — School  Dist. 
No.  1  in  City  and  County  .of  Denver  v.  School 
Dist.  No.  7  in  Arapahoe  County  (Colo.  Sup.) 
690;  Same  v.  School  Dist  No.  30  in  Arapahoe 
Coonty,  Id. 

Where  defendant  was  convicted  of  a  felony  be- 
fore the  passage  of  Laws  10(^  p.  671.  c.  375. 
held,  that  it  was,  as  to  him,  ex  post  facto. — 

State  V.  Tyree  (Kan.)  525. 

A  right  to  defeat  a  debt  by  limitations  Is 
neither  a  vested  right  nor  a  property  right — 
Orman  v.  Van  Arsdell  (N.  M.)  4S. 

i  5.    Eanal  protaotSon  of  laws. 

Sese.  Laws  1901,  p.  116,  c.  67,  iR-ovidlng  for 
the  examination  and  registration  of  horseshoers 
in  certain  cities,  held  to  deny  them  tiie  equal 
^jTotection  of  the  lawi. — la  n  Aabi7  (Waish.) 

t  6*  Sne  jnwas  of  law. 

Code  Civ.  Proc.  8  685,  permitting  the  issu- 
ance of  execution  after  five  years  on  an  ex 
parte  order,  held  not  repugnant  to  the  constitu- 
tional guaranty  of  due  process  of  law. — Harrier 
V.  Basaford  (Cal.)  1038. 

Laws  1899,  p.  261,  c.  131,  providing  for  the 
condemnation  of  land  for  irrigation  ditches,  held 
not  unconstitutional  as  a  taking  of  private 

groperty  without  due  process  of  law. — Weed  v. 
oodwin  (Wash.)  86. 

Se«.  Laws  1901.  p.  116.  c.  67,  providing  for 
examination  and  registration  of  horseshoers  In 
certain  cities,  held  to  deny  them  dae  process 
of  law. — In  re  Aubry  (Wash.)  900. 

Municipal  ordinance  making  eight  hours  a 
day's  work  on  municipal  construction  held  not 
repugnant  to  Const.  IT.  S.  Amend,  art.  14,  nor 
to  similar  provisions  of  the  state  ConstitutioD. 
—In  re  Broad  (Wadi.)  1004;  Broad  v.  Woydt, 

CONSTRUCTIVE  TRUSTS. 

See  "TrustB."  S  1- 

CONTEMPT. 

Refusal  of  witness  to  answer  questions,  see 

"WitnesBes,"  %  1. 
Release  on  babens  corpus  of  person  convicted 

of  contempt  see  "(Ial>eaa  Corpus,"  {  1. 
Violatl<m  of  iijjunction.  see  "Injunction,"  |  4. 

CONTEST. 

Of  election,  see  "Elections,"  8  6. 

I*ublic  land  contest  see  "Fabllc  Lands."  f  2. 

CONTINUANCE. 

By  probate  court  as  ground  for  dismiRnal  of 
apppal,  see  "Appeal  and  Error,"  S  18 

Harmless  error  in  rulings  on  motion  for.  see 
"Criminal  Lav,"  I  26. 

In  criminal  prosecution,  see  "Criminal  Law," 
8  12. 

Review  of  discretion  of  court  as  to,  see  "Ap- 

IM-nl  and  Error."  §-19. 
Review  of  rulinpi  on  in  cTiminal  prosecution, 

■ee  "Criminal  Law,"  |  2o. 


Denial  of  an  application  for  a  contlnnanoe 
held  a  proper  exercise  of  the  trial  court's  dfs- 
eretion.~Tiffin  v.  Comminga  (Cal.)  23. 

Denial  of  contlnnance  Md  no  abase  of  dis- 
cretion.— Colorado  Trading  ft  Traiufer  Oo.  r. 
OUtot  <0o1o.  App.)  308. 

Under  Mills*  Ann.  Code,  8  177,  a  continu- 
ance for  absence  of  the  witness  held  properly 
refused.— Banker  Min.  ft  MUL  Go.  t.  Allen 

(Colo.  App.)  1070. 

Under  Mills'  Ann.  Code,  |  63,  the  overruling 
of  a  motlMi  for  a  continuance  for  failore  to  file 
a  further  account  held  not  shown  to  be  an  altuse 
of  discretion. — Banker  Min.  ft  Mill.  Co.  t. 
Murnan  (Colo.  App.)  1071. 

CONTRACTS. 

Agreements    within    statate   of    Snadi,  see 

^'Frauds.  Statute  of." 

Alteration,  see  "Alteration  of  Io8tniiDent&'' 

Assignment,  see  "Assignments." 

Cancellati<m,  see  "Cancellation  of  Instru- 
ments." 

Competency  of  witnesses  in  action  for  bread), 

see  "Witnesses,"  §  2. 
Damages  for  breach,  see  "Damages."  {S  1.  2. 
Declarations  as  evidence  of,  see  "Evidence." 

i  6. 

Form  of  action,  whether  on  contract  or  in  tort, 
see  "Action,"  t  1. 

Parol  or  extrlosic  evidence,  see  "Evidence,"  I  9. 

Restraining  performance  or  breach,  see  "In- 
junction," 5  I. 

Si>ecific  performance,  see  "Specific  Perform- 
ance." 

Validity  of  statutes  requiring  bonds  of  building 
contnuitors  as  denial  of  liberty  to  oontnct. 
see  "Constitutional  Law,"  |  8. 

Contracts  tiftxMieular  etaa$eg  ttfpartlm. 

See  "Corporations,"  |  4;  "Counties,"  f  4; 
"Master  and  Servant";  "Schools  and  School 
Districts,"  {  2;  "Warehousemen." 

Abstract  company,  see  "Alwtmcts  of  Title." 

School  districts,  see  "Schools  and  School  Dis- 
tricts," f  2. 

Contracts  relatiri^  to  particular  subJtctM. 
See  "Mines  and  Minerals,"  S§  2,  8. 
Filling  in  tide  lands,  see  "Navigable  Waters." 

%  1. 

School  books,  see  "Schools  and  School  Dis- 
tricts," §  2.  • 
Transportation  of  passengers,  see  "Carriers," 

PartteuXar  classes  of  express  contracts. 

See  "Bills  and  Notes";  "Bonds";  "Covenants": 
"Guaranty"  ;    "Insurance" ;    "Partnership" ; 
"Rewards";  "Sales." 
Agency,  see  "Principal  and  Agent" 
Bmployment,  see  "Master  and  Servant" 
Leases,  see    Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Stipulations  in  actions,  see  "Stipolatlonfl.*' 
Snretyship,  see  "Principal  and  Surety." 

Partloular  classes  of  implied  eontraeCs; 

See  "Work  and  Labor." 

Particular  modes  of  dtseharglng  oontracta. 
See  "Compromise  and  Settlement"  ;  "Payment" 

S  1.   Beqniiitea  and  vaUdity. 

Under  Civ.  Code,  §S  1673,  1674,  a  contract 
bindiuK  the  vendor  of  stock  in  a  corporation  not 
to  cnsage  in  the  line  of  business  conducted  by 
the  corporation  is  void. — Dodge  Stationery  Co. 
V.  Dodge  (Cal.)  879. 

A  contract  to  pay  for  past  services,  render- 
ed in  an  effort  to  procure  government  work. 
hrld  a  contract  which  merely  provided  for  the 
future  contingent  compensation. — Parke  &  T^ij 
Co.  T.  San  Francisco  Bridge  Oo.  (Cbl.)  1065. 
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In  order  to  constttnte  a  blndios  contract, 
the  terma  of  payment,  u  well  as  the  othei* 
elemeots  of  the  contract,  must  be  agreed  apon, 
— Brophy  t.  Idaho  Fiodncs  &  Ftovidon  Co. 
(Mont.)  498. 

In  Bolt  to  cancel  decree  for  amonnt  dae  on 
note,  the  mortgage  Becoring  which  plaintiff  as- 
Higned  in  consideratioo  of  defendant's  contract 
of  indemnity,  contention  that,  as  the  arrange- 
ment whereby  the  mortgage  was  executed  was 
entered  into  for  the  purpose  of  avoiding  pay- 
ment of  tazes^  it  constituted  a  fraud  on  the  pub- 
lic, and  that  therefore  the  ault  could  not  be 
maintained,  heUt  nnteoable. — Smith  t.  Nelson 
(Or.)  740. 

S  S.   Oimstruetlttn  and  operation. 

Effect  of  contract  hdd  Question  of  law  for  the 
court.— <3reen  t.  Soule  (Cal.)  337. 

Contract  for  material  held  to  require  approval 
by  ardiitect  to  justly  payments  ia  adrance 
and  bind  the  materialman's  sureties, — ^Bate- 
man  Bros.      Mapel  (Cal.)  734. 

Where  a  written  contract  contains  ambiguous 
provisions,  the  court  can  give  effect  to  the  mu- 
tual understanding  of  the  contracting  parties. — 
American  Soda  Fountain  Co.  t.  Gerrers  Bakery 
(Okl.)  115. 

Under  a  contract  to  pay  certain  sums  out  of 
the  proceeds  of  ore  sales,  held  that,  if  proceeds 
did  not  within  a  reasonable  time  liquidate  such 
amount,  the  obligation  to  pay  became  abaolute. 
—White  V.  Century  Gold  Min.  &  MIIL  Co. 
rutah)  868.. 

Oontract  whereby  defendant  was  to  pay  plain- 
tiff) on  account  of  a  debt  of  another,  any  bal- 
ance remaining  in  Its  handa  after  the  pay- 
ment of  labor  and  material  claims,  held  to 
contemplate  a  deduction  of  both  prior  and  sub- 
sequent claims  before  requiring  the  payment 
of  anything  to  plaintiff. — Bsmond  t.  Gillies 
(Wash.)  1016. 

One  who  furnished  provisions  to  a  contractor 
doing  work  for  a  railroad  could  not  recover 
from  one  who  gave  a  bond  to  the  railroad  to 
pay  persons  supiriying  provisions  to  the  con- 
tractor; tliere  bemg  no  privity. — ^Armour  &  Go. 
V.  Western  Const  Co.  (Wash.)  1106. 

S  3.   Modlfloatloii  and  mercer. 

A  written  contract  cannot  be  altered,  except 
by  a  contract  in  writing  or  an  executed  oral 
contract.— Halsell  v.  Renfrow  (Okl.)  118. 

9  4>   Perf  emianoe  or  breach. 

A  newspaper  carrier  route  contract  constru- 
ed, and  held  terminable  at  the  election  of  ei- 
tlier  party  on  payment  of  such  damages  as 
resulted  therefrom  to  the  other. — Harfow  v. 
Oregonian  Pub.  Co.  (Or.)  .737. 

i  5.    Actions  for  breaoh. 

In  an  action  on  a  contract  for  services,  evi- 
dence of  letters  written  by  plaintiff  held  admis- 
sible as  tending  to  show  performance  hy  plain- 
tiff.— Parke  &  Lacy  Co.  v.  San  Francisco 
Bridge  Co.  (Cal.)  10B5. 

In  an  action  on  a  contract  for  services  ren- 
dered in  procuring  government  work,  the  sus- 
taining  of  an  objection  to  a  question  as  to 
whether  defendant  received  any  consideration 
for  the  contract  held  not  erroneous. — Parke  & 
I-acj  Co.  V.  San  Francisco  Bridge  Co.  (Cal.) 

CONTRIBUTION. 

Among  sureties,  see  "Principal  and  Surety," 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  SS  2.  S. 

Of  pnsaencer  on  vessel,  see  "Shipping,"  |  1. 
Of  person  injurpd  by  dofect  in  railroad  cross- 
ing, see  "itailroada"  &  2. 


Of  person  Injured  by  defective  sidewalk,  see 
"Municipal  Corporations,"  S  T. 

Of  person  injured  by  electricity,  see  "Elec- 
tricity." 

Of  person  Injured  on  street  railroad,  see  "Street 
Railroads/'  1 1. 


CONVERSION. 


Wrongful  conversion  of  personal  property,  tee 
"Trover  and  Otmrersion." 

CONVEYANCES. 

Contracts  to  convey,  see  "Vendor  and  Pur- 
chaser." i  1, 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Conveyancet  lyy  or  to  porttcutar  elossei  ttf 
porMes, 

See  "Guardian  and  Ward,"  |  2. 

ifarried  women,  see  "Husband  and  Wife,"  H 

Ootweyaneet  ofpaametOaT  species  lifpntpertV' 

Separate  property  of  married  women,  see  "Hus- 
band and  Wite,"  f  2. 

Particular  oUuaes  t^feofMxyanea. 

See  "Assignments" :  "Assignments  for  Ben- 
efit of  Creditors*' ;  "Chattel  Mortgag»" ; 
"Dee*";  "Mortgafee." 

CONVICTS. 

One  convicted  of  murder  In  the  first  degree 
and  sentenced  to  death  is  not,  during  his  de- 
tention in  the  penitentiary,  incapable  of  man- 
aging his  own  estate,  within  Code  Cr.  Proc.  ii 
337.  338.— Gray  v.  Stewart  (Kan.)  852. 

During  imprisonment  In  the  penitentiary  of 
one  convicted  of  murder  in  the  first  degree,  an 
order  of  sale  was  issued  on  foreclosure  before 
such  imprisonment.  Hel3,  that  sudi  judgment 
'was  not  void  or  dormant  by  reason  of  such 
imprisonmoit— Gray  t.  Stewart  (Ean.)  852, 

CORPORATIONS. 

Declarations  as  evidence  In  actions  by  w 
aeainet,  see  "Evidence,"  §  6. 

Embezzlement  by  corporate  officers,  see  "Em- 
bezzlement." 

Jurisdiction  of  justice  of  the  peace  in  action 
against,  see  "Justices  of  the  Peace,"  i  2. 

Persons  entitled  to  review  in  action  against 
stockholders  and  corporation,  see  "Appeal  and 
EiTOr,"  §  2, 

Rights  as  to  good  will  of.  business,  see  "Good 
Will." 

Service  of  notice  of  appeal  on,  see  "Appeal  and 
Error,"  §9.  . 

Superaedeas  on  appeal  in  action  to  forrclose 
pledge  of  corporate  stock,  see  "Appeal  and  Er- 
ror." §  10. 

Particular  classes  of  corporatioiit. 

See  "Building  and  I^an  Associations" ;  "Mu- 
nicipal Corporations";  "Itailroada,"  $  1. 

T^lepraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  §  1. 

Warehouse  companies,  see  "Warehousemen." 

Wrtter  companies,  see  "Waters  and  Water 
Courees,"  S  5. 

S  1.  Gorporate  name,  seal,  donloUe,  by- 
laws, .and  records. 

Where  a  name  adopted  by  a  corporation  ia 
so  similar  to  the  name  of  a  prior  corporation  as 
to  create  confusion,  injunction  wiU  lie  to  re- 
strain the  simulation. — Dodge  Stationery  Oo. 
T.  Dodge  ^CaI.J  878. 
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Namea  of  corporations  eneaged  in  the  same 
business  held  safflciently  similar  to  warrant  an 
injunction  restraining  one  from  conducting  bast- 
ness  under  the  name  adopted  br  it. — Dodge  Sta- 
tiooerr  Co.  v.  Dodge  (Cal.)  87u. 

The  tue  bT  one  corporation  or  individual  of 
a  name  similar  to  that  of  another  corporation 
engaged  in  the  same  bastness  will  be  enjoined 
onv  BO  tar  as  la  necessarr  to  protect  against 
fraudulent  representations. — Dodge  Stationery 
Co.  T.  Dodge  (Cal.)  879. 

A  corporation  engaging  in  business  under  a 
name  so  similar  to  that  of  another  corporation 
engaged  in  the  same  business  should  be  enjoin- 
ed from  making  use  of  that  name  only  in  the 
business  in  which  both  corporations  were  en- 
gaged, and  not  from  making  nee  thereof  in  any 
other  oasinesfl. — ^Dodge  Stafionery  Co.  t.  Dodge 
(Cal.)  879. 

Scope  of  Injunction  against  one  who  engaged 
In  business  under  a  name  rimilar  to  that  used 
by  a  corporation  conducting  the  same  business, 
of  which  he  was  formerly  president,  indicated. 
—Dodge  Stationery  Co.  v.  Dodge  (Cal.)  879. 

While  a  private  individual  may  engage  in 
bnsiness  in  his  own  name,  although  that  name 
is  used  by  a  corporation  of  which  he  was  for- 
merly a  member,  yet  he  cannot  confer  on  a  new 
corporation  the  right  to  use  his  name  for  the 
purpose  of  deceiving  the  public — ^Dodge  Sta- 
tionery Go.  V.  Dodge  (Cal.)  879. 

I  S.  OopltaL  fltottk,  mmd  dlrldendB. 

Bridence  held  to  tend  to  show  what  a  con< 
tract  for  sale  of  corpotnte  stock  was  on  the  the- 
ory of  a  contemporaneous  practical  construc- 
tion.— ^Williams  v.  Ashorst  Oil,  Land  &  Develop- 
ment Co.  (Cal.)  28. 

A  purchaser  of  stock  from  a  cori>oratlon  held 
bouna  by  a  provision  of  the  contract  that  the 
certificate  ahonld  not  be  Issued  for  five  years. — 
Williams  v.  Ashurst  Oil,  Land  &  Development 
Co.  (Cal.)  28. 

BescisBion  of  optional  contract  for  the  pur- 
chase of  stock  of  certain  mining  companies  Mid 
not  a  compliance  with  the  terms  of  Hie  con- 
tract—Guss  T.  Ndson  (OkL)  170. 

Option  contract,  entered  Into  In  Oklahoma 
for  the  purchase  of  shares  of  various  mining 
companies  with  place  of  business  In  Kansas, 
construed,  and  held  that,  in  order  to  entitle  them 
to  the  benefit  of  the  option,  they  must  notify 
the  vendor  within  the  time  given  of  their  elec- 
tion and  must  offer  to  return  all  the  property 
received  by  them. — Guss  v.  Nelson  (Okl.)  170. 

i  3.    Members  and  stooklioldeiw. 

The  vendor  of  stock  in  a  corporation  has  no 
vendible  Interest  In  the  good  will  of  the  busi- 
ness carried  on  by  the  corporation,  and  can- 
not transfer  any  part  thereof. — Dodge  Station- 
ery Co.  V.  Dodge  (Cal.)  879. 

Under  Civ.  Code,  2831,  persons  who  exe- 
cute and  indorse  a  note  for  the  accommodation 
of  a  corporation  of  which  they  are  members 
held  primarily  liable  for  their  individual  propor- 
tion of  the  note,  and  secondaribr  liable  as  sure- 
ties for  that  of  the  Others. — ^Kellogg  t.  Lopei 
(Cal.)  1056. 

In  an  action  by  stockholders  of  an  Insolvent 
corporation  to  have  a  receiver  appointed,  ete., 
it  was  not  error  to  order  the  receiver  to  take 
such  steps  in  the  same  action  as  necessary 
to  determine  the  amount  dae  from  plaintiffs  for 
unpaid  sabscriptioaa  and  to  render  judgment 
for  ttie  sums  found  doe. — Oalef  t.  Wyandotte 
Realty  Co.  (Kan.)  816. 

Under  Const,  art.  11,  S  3,  and  B.  ft  C.  Gomp. 
§  5005,  a  stockholder  of  an  insolvent  corpora- 
tion is  liable  on  an  unpaid  balance  of  his  stock 
subscription  for  the  tDdebtedness  of  the  coc^ 
poration.— Macbeth  v.  Banfield  (Or.)  693. 

A  corporation  may  dispose  of  Ite  assets  as 
it  sees  St  while  it  la  a  going  concei-n,  and  It 


Is  only  in  case  of  Insolvency  that  unpaid  stock 
subscriptions  become  trust  fund  for  creditors. — 
Macbeth  v.  Banfield  (Or.)  693. 

Where  stock  is  issued  by  directors  for  prop- 
erty taken  at  an  overvaluation,  ft  is  competent, 
at  the  Instance  of  creditors,  to  compel  the 
stockholder  to  respond  for  the  difference  be* 
tween  the  actnal  value  of  such  property  and 
the  par  value  of  tile  sto*^ — Macoeth  t.  Ban- 
field  (Or.)  693. 

In  determining  whether  the  directors  of  a 
corporation  acted  in  good  faith  in  taking  prop- 
erty In  exchange  for  stock,  the  circumstances 
of  the  transaction,  etc.,  may  be  considered,  and, 
if  from  them  it  appears  tliat  th^  acted  in  Kood 
faith,  their  acta  are  concluriTe. — Macbetn  T. 
Banfield  (Or.)  693. 

A  transaction  by  which  property  is  accepted 
by  directors  of  a  corporatfoD  in  exchange  for 
capital  stock  may  be  impeached  for  fraud  In 
law,  where  the  orervBlnBtion  Is  gross  and 
fraud  will  be  presumed,  or  for  fraud  In  £act» 
which  moat  be  ihtotmi. — ^Macbeth  t.  Banfield 
(Or.)  6»3. 

Directors  of  a  corporation  may  receive  prop- 
erty in  payment  for  stock;  but,  where  they 
do  BO,  the  property  received  must,  nnder  Gonst. 
art.  11,  S  3,  and  B.  &  O.  Gomp.  8  C06&.  be 
the  equivalent  in  value  of  the  stock  riven  there- 
for.—Macbeth  v.  Banfield  (Or.)  6^ 

Under  Gonst  art  12,  i  11,  action  against 
rtockholders  for  tiie  admtional  UaUIity  accrues 
on  the  Insolvency  of  the  bank,  and  must  be  en- 
forced within  six  years  thereaftww — Bennett  r. 
Thome  (Wiath.)  ^6. 

I  4.   Ofioers  and  nceata. 

A  loan  of  money  by  directors  of  a  corporation 
to  the  corinration  u  not  void. — Schmttger  t. 
Old  Home  Consol.  Min.  Co.  (Cal.)  9. 

Where  the  directors  of  a  corporation  loaned 
money  to  it,  secured  bj  a  mortgage  on  its  prop- 
erty, and  the  corporation  retained  the  benefit  <^ 
the  loan,  it  was  immaterial  that  tbe  directon^ 
purpose  in  making  it  was  to  acquire  the  cor- 
poration's proper»  for  their  own  bowfit— - 
Schnittger  T.  Old  Home  Consol.  Min.  Co. 
(Gal.)  9. 

That  directors  of  a  corporation  loaning  the 

same  money  did  not  disclose  the  fact  that  they 
were  the  real  parties  in  interest  held  not  to  in- 
validate the  transaction,  unless  the  corporation 
thereby  sustained  a  detriment  or  the  director* 
ther^  acquired  an  advantage.—- Schnittger  t. 
Old  Home  Goiutol.  Min.  Go.  (Gal.)  9. 

That  directors  of  a  corporation  loaning  the 
same  money  were  present  at  the  meeting  aC 
which  the  loan  was  authorized,  and  voted  there- 
for, held  not  to  invalidate  tbe  transaction  which 
was  authorized  by  the  votes  of  a  sufficient  num- 
ber of  tbe  other  directors. — Schnittger  v.  Old 
Home  Oonsol.  Min.  Go.  (GaL)  9. 

The  by-laws  of  a  corporation  held  not  to  au- 
thorize the  president  thereof  to  contract  with 
himself. — Smith  v.  Pacific  Vinegar  &  Pickle 
Works  (Cal.)  550. 

The  court  will  not  permit  any  inquiry  into  the 
question  of  the  honesty  of  a  transaction  where- 
by the  president  of  a  corporation  purchases 
notes  payable  to  the  corporation. — Smith  v. 
Pacific  Vinegar  ft  Pickle  Works  (CaL)  550. 

Under  Civ.  Code,  fiS  2230.  2234.  2322.  the 
president  of  a  corporation  held  prohibited  from 
purdiasing  and  indorsing  notes  payable  to  the 
corporation. — Smith  v.  Pa<dfic  Vinegar  ft  Pickle 
Works  (Cal.)  650. 

I  S.    Corporate  powers  and  liabilities. 

The  unauthorized  act  of  the  president  of  a 
corporation  in  indorsing  to  himself  individually 
corporate  notes  held  not  expressly  ratifled  by 
the  corporation. — Smith  t.  Pacific  Tinegar  ft 
Pickle  Work!  (GaL)  6Sa 
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The  unauthorized  act  of  the  president  of  a 
corporation  in  indorsing  to  himself  indiTidually 
corporate  notes  held  not  in^Hedly  ratified  by 
the  corporation.— Smith  v.  Fadflc  Vinegar  & 
Pickle  Worlu  (Cal.)  560. 

Persons  who  have  given  a  bond  to  a  corpo 
ration,  recognizing  its  corporate  existence,  can- 
not escaiw  Uabili^  on  the  bcmd  by  denying  its 
capacity  to  sue. — Thompson  t.  Commercial 
Union  Asanr.  Co.  (Oolo.  App.)  1073. 

Under  a  general  denial,  a  corporation  cannot 
shoT  want  of  power  to  make  the  contract  sued 
on,  where  incapacity  does  not  appear  frompeti- 
tion. — Royal  Fraternal  Union  t.  Crosier  (Kan.) 
162. 

The  words  *'a  corporation,"  appearing  in  the 
title  of  a  case  after  the  name  of  plaintiff,  AeM 
an  allegation  of  incorporation. — Boyce  t.  An- 
^sta  Camp,  No.  7,429,  M.  W.  A.  (Okl.)  322. 

I  6.   Foreisa  eorparattona. 

In  an  action  by  a  foreign  corporation  to  re- 
cover damages  for  an  tanuslou  in  an  abstract 
of  title,  the  fact  that  for  a  short  period  after 
ordering  the  abstract  and  before  suit  brought 
the  corporation's  license  to  do  business  in  Mon- 
tana expired  and  remained  nnrenewcHl  held  im- 
matfflial. — ^Western  Loan  &  Savings  Go.  T. 
Silver  Bow  Abstract  Co.  (Mont.)  Tli, 

In  an  action  against  a  railroad  company, 
when  ttt  president  thereof  was  served  while 
passing  through  the  territory  as  a  sojourner, 
held,  mat  the  president  was  not  found  within 
the  territory  within  Act  Cong.  July  2,  1800,  c 
647,  26  Stat.  209  [U.  8.  Comp.  St.  1901,  p. 
3200],  providing  (or  suit  in  the  circuit  court  in 
the  district  in  which  the  defendant  resides  or 
Is  found.— Territory  v.  Baker  (N.  M.)  624. 

A  corporation,  seeking  to  invoke  the  doctrine 
of  comity,  must  be  possessed  of  some  right  la 
the  country  of  Its  aomlcile. — &&att  v.  Ponca 
City  Land  &  Iidprovement  Co.  (Okl.)  186. 

In  an  action  by  a  foreign  corporation  to  ac- 
quire title  to  property  vested  in  an  individual, 
anch  individaal  may,  under  St.  1883,  c.  66,  $i 
89,  91,  deny  its  corporate  capacity. — Myatt  v. 
Ponea  0117  Land  A  Improvement  Go.  (Okl.) 

CORRECTION. 

Of  aestMPment  of  taxes,  see  "Taxation,**  I  Z 
Of  regiBtiftUon  Usts.  see  "Blectlons,''  |  2. 

CORROBORATION. 

Of  evidence  in  divorce  proceedings,  see  "Di- 
vorce," {  2. 
Of  prosecntrix  Id  rape,  see  "Bape,"  S  1. 

COSTS. 

Humtess  error  in  ruling  aa  to,  see  "Appeal  and 
Error,"  {  24. 

In  action  for  abatement  nnlsance,  see  "Nui- 
sance," f  1. 

In  tax  caaea,  see  **Taxation,"  |  5. 

Mandamua  to  compel  award  of  execution  for, 
see  "HandamoB."^  |  1. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Br- 
ror,*^  8  14. 

Payment  on  aiveal,  see  "Appeal  and  Brror," 
S  8. 

Reversal  for  error  relating  to  coats  in  trial 
court,  see  "Appeal  and  Error,"  S  25. 

Beview  by  certiorari  of  judgment  for,  see  "Cer- 
tiorari,'' i  2.  4 

I  1.   ITatnre,    cronnds,   smd    oKtent  of 
risht  ia  EeiiersL 

In  an  action  in  the  superior  court,  where 
plaintiff  recovered  lens  than  S300,  he  was  not 
entitled  to  costs. — Boland  v,  Ashurst  OIL  Land 
ft  Development  Co.  (Oal.)  871. 


Plaintiff,  on  the  saccessful  prosccotlon  of  an 
action  between  the  children  of  a  deceased 
grantor  of  real  estate  to  set  aside  the  con- 
veyances, held  entitled  to  costs  as  of  right, 
under  Code  Civ.  Proc.  i  1022.— Gibson  v.  An- 
derson (Cal.)  9C3. 

Where  the  circuit  court  had  jurisdiction  on 
appeal  from  a  justice  of  the  peace,  it  bad  juris- 
diction, on  dismissing  the  appeal,  to  render 
judgment  (or  costs. — Hager  v.  Knapp  (Or.)  671. 

1  2.  On  appaal  or  error,  and  tm  KOW 
trial  or  motloii  therefor. 

The  court  having  ordered  a  transcript  pre- 
pared at  the  equal  expense  of  both  parties, 
the  saccessful  party  was  entitled  to  have  the 
amount  paid  by  him  therefor  allowed  as  a 
part  of  the  costs  in  the  case. — Bell  v.  Pleas- 
ant (Cal.)  957. 

A  statemmt  in  an  opinUw  of  the  Sapreme 
Court  that  the  judgment  below  is  affirmed  of 
itself  awardt  costs  to  the  respondent  in  the 
appeal,  In  the  abawce  of  other  specific  direc- 
tions.— State  V.  Hatch  (Wash.)  796. 

On  motion  to  require  the  original  papers  and 
the  transcript  of  journal  entries  to  be  arranged 
and  certified  in  accordance  with  rales  11,  12  (26 
Pac.  zii),  plaintiff  in  error  charged  with  costs. 
— Bfatthews  v.  Nefsy  (Wjo.)  Wi. 

I  3.  In  erlmlnal  proBMmtlou. 

Under  Mills'  Ann.  SL  S  606,  a  prosecuting 
witness  is,  for  the  purposes  of  the  rendition 
of  a  judgment  (or  costs,  in  court,  snd  the  court 
exerases  a  lawful  jurisdiction  in  rendering 
judgment  therefor. — ^Leppel  v.  IHstrict  Comt 
of  Oarfidd  Ooonty  (Colo.  Sup.)  682. 

CO-SURETIES. 

See  "Principal  and  Suxety,"  I  & 

CO-TENANCY. 

See  "TsnancT  Id  GonmKni.'' 

COUNTIES. 

Anthority  of  county  commissioners  to  offer  re- 
ward for  conviction  of  crime,  see  "Rewards." 

County  attorney,  see  "Dlatrlct  and  Prosecut- 
ing Attorneys." 

Effect  of  change  on  venae  of  criminal  prosecu- 
tion, see  "Criminal  Law,"  I  8. 

Estoppel  of  county  commissioners  to  show  pre- 
vious congressional  grant  of  highway  sought 
to  be  condemned,  see  "Estoppel,"  |  1. 

Liability  for  defects  in  bridge,  see  "Brldgw," 

Mandamna,  see  "Mandamos,*'  |  2. 

Special  or  local  laws,  see  'Statutes,"  |  1. 
Tax  s&Ies  to,  see  "Taxation,"  |  S. 

I  1.   Greatlon,  alteration,  exlstenoot  >nd 
poUtioal  (nnotlons. 

Under  Laws  1903,  pp.  38,  43,  c.  27,  S{  3. 
16,  as  amended  by  Laws  190S.  p.  80,  c.  49, 
an  assesscn-  anwinted  by  the  connbr  commis- 
sioners of  Bwnalillo  ehnnty  before  the  diviaion 
of  the  county  Md  not  enntled  to  the  ofBce. — 
Territory  v.  Albright  (N.  M.)  204. 

I  S.   GoTemnient  and  otteers. 

An  appeal  from  an  order  of  county  commis- 
sioners is  perfected  by  serviue  on  the  clerk  of 
the  board  a  notice,  as  required  by  Rev.  St 
1SS7,  i  1777,  as  amended  by  Act  Feb.  14,  1899 
(Sess.  Laws  1899,  pw  248).— Great  Northern  Ry. 
Co.  V.  Kootenai  (Jonnty  (Idaho)  1078 ;  Kootenai 
Valley  R.  Co.  v.  Kootenai  County  (Idaho)  1080. 

Laws  1001,  p.  18,  c.  2,  g  1,  held  to  authorize 
the  Governor  to  make  appointments  to  county 
offices  which  were  vacant  from  causes  other 
than  denth  or  resignation.— territory  T.  Gutiei^ 
res  (N.  M.)  138. 
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Where  an  officer's  fees  are  regulated  by  law, 
and  he  has  performed  the  servlcea,  on  the  refusal 
of  the  coontj  court  to  allow  his  claim,  an  ac- 
tion may  be  maintained  against  the  county. — 
Wallowa  County  v.  Oakes  (Or.)  892. 

I  8.    Propartr*  oontrmetB.  mnd  UablUtUa. 

Laws  18tt7,  p.  256,  c.  32,  art.  8.  §  2,  nroriding 
for  the  building  of  courthouses  and  jam  on  the 
rental  plan,  is  not  repealed  by  Laws  1908,  p. 
146,  c.  11,  relating  to  the  coDBtruotlon  of  court- 
houses and  other  necessary  buildings  — Giles 
V.  Dennison  (Okl.)  174. 

St.  1893,  1 1798,  Laws  1897,  p.  Ill,  c.  12,  art. 
I,  Id.  p.  256,  c.  32,  art.  8,  and  Laws  1903,  p. 
146,  c.  11,  each  provides  additional  plans  to 
raise  revenue  for  the  construction  of  coun^ 
buildings,  and  neither  of  such  laws  was  intend- 
ed to  take  the  place  of  tbe  otber.— iQUes  t. 
Dennison  (Okl.)  174. 

I  4.  fiaeal  mmBmcememtt  pAMie  dstrt. 
seevzltlea.  and  t»x«tlon. 

A  contract  for  the  construction  of  a  court- 
house and  jai]  and  the  payment  of  an  annual 
rental,  under  Laws  189iN  p.  256,  c.  32,  art.  8. 
§  2,  at  the  end  of  a  tized  time  the  title  to  the 
buildiog  to  vest  in  the  county,  does  not  create 
a  preseDt  indebtedness  In  a  sum  eatul  to  the 
aggregate  amount  of  such  rentals. — Giles  T. 
Dennison  (OU.)  174. 

COUNTY  BOARD. 

See  **Ooantie8,"  S  2. 

COURT  HOUSE. 

See  "Ooonties,"  {  4. 

COURTS. 

Olerka.  see  "Clerks  of  Courts." 
Conformity  of  judgment  to  verdict,  see  "Judg- 
ment," 6  3. 
County  court  houses,  see  "Counties,"  8  4. 
Judges,  see  "Judges." 

Justices*  courts,  see  "Justices  of  the  Peace." 
Man^bmus  to  inferior  courts,  see  "Mandamus," 

Prohibition  to  inferior  courts,  see  "Prohibi- 
tion," 8  2. 

Province  of  court  and  jury,  see  "Trial."  §  4. 
Review  of  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  *Vury,"i  1. 
Trial  by  court  without  Jury,  sse  "ftial,"  |  ft. 

JuritdtaHoH  of  partumlar  ocMom,  prooeedingt 
or  tuhjeota. 

See  "Criminal  Law,"  8  2. 
Accounting  by  trustee,  see  "Trusts,"  j  8. 
Actions  by  or  against  Indians,  see  "Indiolis." 
Apijointment  of  guardian,  see  "Guardian  and 

Ward,"  8  ]. 
Claims  against  decedent's  estate,  see  "Executors 

and  Auministrutora,"  §  4. 
Pi-OMedings  to  abate  nuisance,  see  "Nuisance," 

Proceedings  to  set  aside  homestead,  see  "Home- 
stead," 8  2. 
Public  land  contest,  see  "Public  Lands,"  8  2. 

8  !•   ITatnre,  extent,  and  ex«r«lse  of  Ju- 
risdiction in  ceneral. 

Jurisdiction  of  the  subject-matter  cannot  be 
conferred  by  consent,  nor  waived,  so  as  to  au- 
thorise a  wid  judgment. — Hobbs  t.  German- 
American  Doctors  (Okl.)  356. 

Jurisdiction  of  the  person  may  be  conferred 
by  consent,  or  the  want  thereof  waived. — Hobbs 
V.  German-American  Doctors  (Okl.)  356. 

Where  jurisdiction  of  the  person  Is  lost  by  ir- 
regularities, it  may  be  restored  b.v  the  apin^ar- 
ance  or  waiver  by  defendant:*. — Hobbs  v.  Ger-' 
maa-American  Doctors  (OkL)  356. 


I  2.   Establishment.    orsanlsatloB.  mad 
pro«ednre  im  cen«raL 

I>ecisions  recognizing  without  discussioD  the 
valldibr  of  and  enforcing  the  provirions  of  Act 
April  23,  1880  (St  1880,  p.  131.  c.  118)  8  1>  stat- 
ing the  requisites  of  a  valid  disposition  by  a 
mining  corporation  of  Its  mining  ground,  held 
to  be  considered  a  rale  of  ivoperty. — ^LsU?  v. 
Guim  (GaU  30. 

I  3.   Ooarts  of  limited  or  inferior  Juris- 
diction. 

An  action  in  the  city  court  of  Wichita  held 
not  founded  "on  a  contract  for  real  estate." 
so  that  the  city  court  had  jurisdiction,  un<i*>r 
Laws  1899,  p.  266,  c.  130,  conferring  on  it  the 
jurisdiction  given  to  justices  of  the  peace, 
though,  under  Gen.  St.  1901,  {  S233,  juadces 
have  no  jurisdiction  in  actions  on  contnaet  for 
real  estate. — Fry  t.  Dunn  (Kan.)  814. 

8  4.    Courts  of  probate  Jnrisdiotion. 

Under  Organic  Act,  8  10,  relating  to  the  Jn- 
rLsdiction  of  probate  courts,  they  are  without 
jurisdiction  to  determine  contested  claims  of 
title  to  prmterty  as  between  an  estate  and  a 
Rtranger. — Caron  t.  Old  Beliable  Gold  Uin.  Co. 
(N.  Sf.)  68. 

In  actions  founded  on  deceit,  the  probate 
court  has  jurisdiction  where  the  amount  sought 
to  be  recovered  is  $1,000  or  less ;  the  action  not 
being  concerning  land,  of  which  action  the  pro- 
bate court  has  no  Jurisdiction,  under  Sl  180.^. 
8  1562.— NeweU  t.  Long-Bell  Lumber  Co.  (Okl.) 
104. 

I  5>    Oonvts  of  appellate  JnrlsdiotioB. 

Const,  art  6,  8  3,  authorizing  the  Snineme 
Court  to  issue  wiitk  of  certiorari,  etc,  refen 
to  the  common-law  writs  of  those  names,  and 

the  General  Assembly  cannot  abridge  or  «i- 
large  ttie  same. — Leppel  v.  District  Court  of 
Garfield  County  (Colo.  Sup.)  682. 

Mills'  Ann.  Code,  c.  28,  relative  to  certiorari, 
has  no  application  to  original  proceedings  in 
the  Supreme  Court,  In  which  only  the  juris- 
diction of  the  inferior  tribunal  Is  subject  to 
review. — Leppel  v.  District  Court  of  Garfield 
County  (Colo.  9up.)  682. 

The  Supreme  Court  held  without  jurisdiction 
of  an  appeal  from  a  Judgment  in  a  suit  to  en- 
joiu  the  cancellation  of  a  lease. — Clear  Greek 
Leasing,  Mining  &  MlIliDg  Go.  v,  Comstock 
Gold-SilTer  Min.  &  MllL  Co.  (Colo.  8np.)  682. 

Case  Mid  not  within  Jurisdiction  of  the  Su- 
preme Court.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Haviland  Grain  8t  Live  Stock  Ass'u  (Kan.)  408. 

On  original  applications  iu  the  Supreme 
Court  for  a  writ  of  mandate,  Issues  of  tect 
must  be  raised  by  answer  filed  at  the  same 
time  with  a  demurrer,  if  one  is  filed,  and  the 
two  must  be  submitted  at  the  same  time. — 
State  T.  Hatdi  (Wash.)  796. 

8  6.   United  Btafea  eonrts. 

The  district  courts  of  Oklahoma  possess  com- 
mon-law jurisdiction  and  can  summon  grand 
jurors  when  no  other  provision  is  made  by  stat- 
ute.—Moran  T.  Territory  (Okl.)  IIL 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  8  ^ 

8  1.   Aetions  for  breach. 

An  attorney's  fee  in  addition  to  the  stat- 
utory attorney's  fee  cannot  be  allowed  in  an 
action  for  vioIatioD  of  the  covenants  of  a  lease. 
--Spencer  v.  Commercial  Co.  (Wash.)  914. 

COVERTURE 


See  "Husband  and  Wife." 
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COYOTES. 

See  "Boontiea." 

Statute  creating  corote  botrnty  aa  special  legis- 
lation, aee  "BUtates,"  $  1. 

Statute  creating  coyote  bounty  aa  violation  of 
conatitutional  provialon  limiting  state  debt, 
aee  "States,"  |  L 

CREDIBIUTY. 

Of  witness,  see  "Witnessea,"  |  4. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 

"Bankrnptcy" ;  "Fraudnleiit  CJonveyances." 
R«nediefl  against  aurety,  see  "Mndpal  and 

Surety,"  !  4. 
Bigbta  aa  to  chattel  mortgage       debtor,  see 

'^Chattel  Mortgagee,"  fi  4. 

CREDITORS'  SUIT. 

Remedlea  in  cases  of  frandnlent  couyeyancea,  aee 
"Fraudnlant  Oonveyances,"  I  2. 

CRIMINAL  LAW. 

Collateral  attack  <»  statntea  for  enlargement 
of  dty  llmlta  in  prosecution  for  violaticoi  of 
ordinances,  see  "Mnnidpal  Corporations." 

C<impeteD(7  of  convict  aa  witness,  see  "Wlt- 

neiea."  I  2. 
Competency  of  jurors,  see  "Jury,"  |  3. 
Oonvicts,  aee  "Convicts." 

Costs  in  criminal  prosecutitms,  aee  "Costs,"  S  8. 

Disobedience  of  subpoena  by  witness,  see  "Wit- 
nesses," i  1. 

Fines,  see  "Pines." 

Grand  Jury,  see  "Grand  Jury." 

Indictment,  Information,  or  complaint,  see  *'In- 
dictment  and  Infwmatlon.". 

Power  of  judge  at  chambers  to  modifv  judg- 
ment in  criminal  prosecution,  see  "Judged' 

Prisons,  aee  "Prisons." 

Prosecuting  officers,  see  "District  and  Prose- 
cuting Attorneys." 

Review  of  criminal  proceedinn  by  habeas  cor- 
pus, aee  "Habeaa  Corpna,**  f  2. 

Rewards  for  conviction  of  crime,  see  "Re- 
wards." 

Validity  of  criminal  taws  as  affected  by  ez  post 
facto  operation,  see  "Constitutional  I^aw,"  1 4. 

Partieular  off€n$e». 

See  "Assault  and  Battery"  6  2;  "Breach  of 
the  Peace";  "Burglary**;  "Bmbezslement" ; 
"False  Pretenses";  "Cteming,"  i  1;  "Homi- 
cide": "Larceny":  "Nuisance,"  S  2;  "Per- 
jury"; "Prostitution";   "Rape";  "Robbery." 

False  marking  or  branding  of  animals,  see  "Ani- 
mals." 

OiTenses  against  election  laws,  see  "Blectiona," 
i  7. 

Offenses  against  llqtKsr  laws,  see  "Intoxicating 

Liquors,'^  I  8. 
Pracndng  ocenpation  of  barber  without  licenae^ 

see  "Ucensea,^i  1. 

f  1.   Hatan  mnd  elements  of  srlnis  mad 
dsfensas  Im  K*naraL 

Where  a  statute  creatcis  a  new  offense  and  pre- 
scribes a_penalty  therefor,  such  penalty  Is  ex- 
clusive.— Esgnibel  v.  Chaves  (N.  M.)  505. 

I  S.  Jwlsdletlon. 

Under  Act  Cong.  March  19.  1904,  c.  718,  S3 
Stat.  143,  relative  to  oilarging  the  Ft.  Mis- 
soula military  reservation,  executive  orders  rel- 
ative to  such  reservation,  dated  Febrnnry  19, 
1877,  and  August  6,  1878,  and  Act  Feb.  22, 
1889,  c.  180,  a  10.  26  Stat.  678,  and  Const 
U.  S.,  ieU,  that  the  state  conrt  of  Montana 


had  no  jurisdiction  of  a  bomldde  committed 
on  sectiou  3ft,  Tp.  13  N.,  R.  20  W.— State  v. 
Tully  (Mont)  7W. 

Where  the  mortal  wound  was  inflicted  in  Okla- 
homa, and  the  death  occurred  in  the  Indian  Tuv 
ritory,  jurisdiction  to  try  the  murderer  Is  in 
Oklahoma.— -Moran  v.  Territory  (OkL)  111. 

{  3.  Teave. 

Where  a  new  county  is  established  after  the 
commission  of  a  crime,  the  defendant  must  be 
indicted  and  tried  in  the  jurisdiction  comprising 
the  territory  in  which  the  ofEtense  was  commit- 
ted.—Moran  V.  Territory  (Okl.)  111. 

A  person  charged  with  murder  mnst  be  indict- 
ed and  tried  in  the  county  where  the  Injury 
whidi  caused  the  death  was  inflicted,  and  not 
where  the  death  occurred. — Moran  v.  Teirltory 

(Okl.)  111. 

I  4.    Former  Jeopardy. 

Discbarge  of  Jury  In-  criminal  case  held  in 
legal  effect  an  aoguittal  of  the  accused. — State 
v.  Elauer  (Kan.)  802. 

Trial  and  verdict  of  guilty  on  Insuflldent  In- 
formntion  held  not  to  constitute  jeopardy.— 
State  V.  Riley  (Wash.)  1001. 

I  5.  PrellmlBWfy  eomplalBt,  attdavit, 
warrant,  examination,  oommit- 
ment,  and  sommary  triaL 

A  waiver  of  a  preliminary  examination  on 
a  warrant  charging  larceny  will  not  authorize 
an  information  charging  the  receiving  of  stoloi 
goods.— State  v.  Fields  (Kan.)  ^ 

i  6.  Amdcnment  and  pleas,  and  nolle 
proseQpl  or  diaeontinnance. 

Where,  after  jury  is  sworn,  it  is  discovered 
that  defendant  baa  not  been  arraigned,  the 
court  may  cause  him  to  be  arraigned,  require 
faim  to  plead,  and,  on  his  refusal,  enter  a  plea 
of  not  guilty  and  reswear  the  jury. — State  v. 
Horine  [Kan.)  411. 

A  plea  in  abatement  must  be  verified. — Terri- 
tory V.  Smith  (N.  M.)  42. 

On  trial  of  one  charged  with  murder,  defend- 
ant held  barred  from  claiming  tliat  he  had  not 
pleaded.- Martin  r.  Territory  (OkL)  88. 

8  7.  Evidenoe. 

In  a  criminal  prosecution,  sobpcena  for  ab- 
sent witness  held  admissible,  though  not  prop- 
erty wgned.—People  v.  Barlcer  (Cal.)  26ft. 

Testimony  to  the  fact  of  having  received 
letters  from  a  person  is  not  hearsay. — People  v. 
Barker  (Cal.)  2QQ. 

An  expert  in  inaanlty  mv  testify  that  oer- 
tain  symptoms  could  not  all  be  present  in  the 
same  mdividual  at  tlie  same  time. — People  v. 
Sowdl  (Cal.)  717. 

Where,  on  trial  for  murder.  It  was  shown  that 
three  highwaymen  attacked  persons  in  a  wagon 
and  killed  one  of  the  parties,  testimony  as  to 
the  taking  of  money  immediately  after  the  shoot- 
ing was  admissible  as  part  of  the  res  gestn. — 
Moran  v.  Territory  (Ok1.)  111. 

Proof  of  good  character  is  competent  to  show 
that  defen&nt  would  not  be  likely  to  commit 
the  crime,  but  can  only  be  considered  in  con- 
nection with  all  the  other  evidence  at  the  trial. 
-Wells  V.  Territory  (Okl.)  124. 

It  is  not  error  to  pecmit  a  witness  who  Is  not 
an  expert  to  state  facts  as  to  an  examination  of 
the  body  and  of  the  wound. — Wells  v.  Territory 

(Okl.)  124. 

On  a  prosecution  for  arson  the  ootnpus  delicti 
held  sufficiently  shown  to  render  defendant's 
confession  admissible. — State  v.  Bogoway  (Or.) 
987. 

On  prosecution  for  theft,  admission  of  a  con- 
fession held  not  violative  of  2  Ballinger's  Ann, 
Codes  &  St  I  ft&^,  excluding  involuntary  con- 
fessions, or  Const  art  1,  f  9,  declaring  that  no 
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person  shall  be  compelled  to  give  evidence 
againflt  himself  In  a  criminal  case. — State  t. 
WaBhinK  (Wash.)  1019. 

Testimony  of  witnesa  for  accused  lield  not  to 
jtutify  the  admission  of  evidence  tliat  he  had 
foimerlr  been  convicted  of  another  crime. — 
State  T.  Bder  (Wash.)  102S. 

I  S*   —  JTndielal  notlee,  piFesvaiptioBs, 
and  barden  of  proof. 

Under  Code  Civ.  Proc.  i  3150,  held,  that  the 
courts  take  judicial  notice  of  the  ezecntiTe  or- 
ders creating  the  Ft.  Missoula  military  reser- 
Tatiott.— Sute  t.  TaUy  (Mont.)  760. 

Judicial  notice  may  be  taken  of  the  fact  that 
the  Missonla  military  reserration  is  dtnated 
in  Mlssoola  county. — State  t.  Tolly  (Mrait) 
700. 

The  presumption  that  a  person  Intends  the 
natural  consequences  of  his  act  will  prevallt 
unless  tile  jury  entertain  &  reaaonaMe  donbt 
as  to  audi  Intention.— Wells  t.  Territory  (OU.) 
124. 

I  9.  Best  uid  seoratd»rjt  sad  d*- 

moastratlTe  evldeneo. 

In  a  prosecution  for  perjury  before  a  Ju- 
tice.  the  latter  ma;  give  onl  testimony  as  to 
contents  of  lost  documents  relating  to  ms  title 
to  office  and  to  his  public  discharge  of  his  duties. 
—State  V.  Horine  (Kan.)  411. 

In  a  prosecution  for  murder,  testimony  of  one 
witness  as  to  the  existence  of  a  letter  written 
by  defendant  and  showing  that  he  intended  to 
commit  the  crime  held  sufficient  to  justify  the 
admission  of  parol  proof  of  the  contents  of 
the  letter.— State  t.  Leasia  (Or.)  328. 

In  a  prosecution  for  perjury  In  making  a 
deposition,  parol  evidence  is  admissible  to  show 
the  testimony  given,  altho^h  it  was  taken 
a  Btenograpber.— Stato  t.  Woolridsv  (Or.)  33a. 

Under  B.  &  O.  Comp.  H  816.  8S6-8S8,  fail- 
ure to  have  deponent  sign  a  deposition  does 
not  render  parol  evidence  of  Its  contents  in- 
admissible In  a  subsequent  prosecution-  of  the 
^onent  for  perjury.— State  v.  Woolridge  {Or.) 

1 10.  —  Aots  and  daelavatioas  of  eon- 

splratoTs  amd  oodef  eadamts. 

A  statement  made  by  one  of  a  number  char- 
ged with  a  murder,  immediately  before  the 
murder,  held  admissible  against  a  codefendant 
separately  tried,  and  who,  as  the  evidence 
tended  to  show,  was  present  when  the  declara- 
tion was  made. — People  v.  Sing  Tow  (Oal.) 
235. 

Where  evidence  showing  a  conspiracy  has  been 
introduced,  the  acts  and  conduct  of  any  one  or 
more  of  those  engaged  are  admissible  against 
either  of  the  parties  connected  with  the  con- 
miracy,— Wells  v.  Territrar  (Okl.)  124. 

Slight  evidence  of  a  conspiracy  Is  all  that  Is 
required  to  allow  evidence  of  acts  of  any  one  of 
the  conspirators. — Wells  v.  Territory  (Okl.)  124. 

1 11.  Erldenee  at  preliminary  exam- 
Ination  or  at  former  trlaL 

In  a  criminal  prosecution,  letters  from  ab- 
sent witness  from  outside  the  state  held  ad- 
missible, in  view  of  Code  Glv.  Proc.  I  1963, 
concerning  presumptions^ — ^People  v.  Barter 
(Cal.)  266. 

In  a  criminal  prosecatien,  proof  held  sufficient 
to  warrant  the  court  In  finding  that  a  wftoess 
was  absent  from  the  state,  so  that  his  testi- 
mony given  on  the  preliminary  hearing  of  the 
diarge  against  defendant  was  admissible. — Peo- 
Irie  V.  Barker  (Cai.)  266. 

Where  a  court  stenographer  has  testified  as 
to  certain  questions  propounded  to  a  witoess 
on  a  former  trial,  and  has  used  the  shorthand 
notes  taken  at  the  former  trial,  all  the  testimony 
"Hven  by  such  witness  at  such  trial  is  properly 

eluded.— Fiobr  v.  Territory  (Oki.)  50l 


UEl'OUTBR. 


E  12.  Time  of  trial  and  eonttnnanofl. 

Where  the  defendant's  affidavits  for  a  contin- 
uance in  a  criminal  case  do  not  stote  that  be 
expected  at  any  time  to  procure  the  testimony 
of  the  witoesses,  error  cannot  be  predicated  on 
refusal  to  grant  it. — Territory  v.  Dooley  (Aris.) 
138. 

Under  Const  art  1,  |  10,  and  B.  &  C.  Comp. 
Sf  1379, 16S8,  a  defendant  kOd  not  entitled  as  of 
right  to  a  trial  or  a  dismissal  of  an  indictment 
at  the  torm  at  which  it  was  returned. — State  v. 
Breaw  (Or.)  896. 

Under  Ballinger's  Ann.  Codes  &  St  K  6884. 
6910,  6911,  where  the  record  failed  to  show  the 
date  of  defendant's  arraignment,  an  order  de- 
nying his  motion  for  discharge  for  delay  In  ar- 
raignment held  not  reverslMia  ezror.— State  r. 
Van  Waters  (Wash.)  887. 

S13*  TrlaL 

Thoe  is  no  stetntor^  requirement  that  an 
officer  in  charge  of  a  jury  shall  be  awwn. — 
Territory  v.  Dooley  (Aru.)  134 

New  trial  should  have  been  granted  for  mis- 
conduct of  jury  Id  bringing  personal  knowledge 
ot  defendant's  guUt  to  bear  m  arriving  at  their 
verdict  of  conncdon^— State  t.  Doncan  (Kan.) 
427. 

Remarks  of  coort  in  criminal  case.  In  ov«i^ 
mling  objection  to  argnment  made  by  county 
attorney,  held  not  enoneons. — State  t.  Tolly 

(Mont)  760. 

A  record  containing  an  application  in  writ- 
ing to  indorse  names  of  witnesses  on  informa- 
tion. Its  service  on  defendant  and  the  order  of 
court  entered  on  the  day  preceding  the  trial 
granting  the  application,  held  insoffident  to 
show  an  abuse  of  discretion  of  the  trial  oonrt — 
State  V.  Tan  Waters  (Wash.)  887. 

Under  a  statate  avtborising  the  Indonement 
of  additional  names  on  the  information  as  the 
court  may  prescribe  at  any  time  before  trial,  an 
order  permitting  such  Indorsement  the  day  pre- 
ceding the  trial  was  not  error. — Stato  v.  Van 
Waters  (Wash.)  897. 

1 14.  —  Heeeption  of  evldenoo. 

The  exclusion  of  the  witnesses  from  the  trial 
in  a  criminal  case  is  in  the  discretion  of  the  trial 
court — Territory  v.  Dooley  (Arii.)  138. 

Where  several  statutory  rapes  may  be  prov- 
ed, the  state  must  elect  on  wliat  paniculw  of- 
fense it  will  stand. — State  T.  Lancaster  (Idaho) 

1081. 

Where  a  witness  who  had  testified  at  a  pre- 
liminary hearing  was  beyond  the  jurisdiction 
of  the  court  one  who  heard  his  testimony  could 
testify  as  to  his  recollection  of  it  without  vio- 
lating Bill  ,  of  Righto,  i  10,  requiring  that  the 
accused  shall  meet  the  witness  face  to  face. 
—State  V.  Harmon  (Kan.)  805. 

On  trial  for  larceny  of  cattie,  motion  at  the 
cImc  of  the  evidence  of  the  first  witness  as  to 
ownership  to  atrilce  out  such  evidence  was  In 
time.— Territory  v.  Smith  (N.  M.)  42. 

Where  evidence  showing  a  conspiracy  has 
been  Introdnoed.  the  acta  and  condnct  of  any 
one  or  more  ol  those  engaged  are  admissible 
against'  either  <rf  the  parties  ctnmected  with  the 
conspiracy.— Wells  v.  Territory  (OU.)  121. 

g  16. AqcuuMta    aad   awUliiot  of 
oowbmL 

Discretion  of  trial  court  ■  In  granting  in  a 
criminal  case  a  new  trial  for  miscondoct  of 
district  attorney  will  not  be  interfered  with. — 
People  V.  Sing  Lee  (Cal.)  636. 

On  a  prosecution  under  St.  1891,  p.  285,  c 
206^  making  it  a  felony  for  one  to  permit  his 
wife  to  remain  in  a  house  of  prostitution,  held, 
that  the  district  attorney's  comment  on  the  fail- 
ure of  defendant  to  deny  that  the  woman  in 
question  was  his  wife  was  not  error,  as  viola' 
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tlve  of  Pen.  OaAe,  |  1328.— People  t.  Mead 

(Cal.)  1047. 

Defendant's  remedy  for  misoondvct  of  the 
state'a  attorney  Id  argument  is  to  move  the 
trial  court  to  act  in  the  matter  and  except  to 
its  refusal.— State  v.  Van  Waters  (Wash.)  897. 

Difression  of  the  state's  attorney  from  the 
record  in  argoment  held  cured  by  a  rebuke  from 
the  court  and  an  Instruction  to  thejury  te  dis- 
regard the  remarks.  —  State  v.  Van  Watefs 
(Wash.)  897. 

1 10.  —  Prorlaee   of  OMWt  «md  Jwry 
la  ceneraL 

Where  the  legislature  baa,  under  Wilson's 
liev.  &,  Ann.  St  1003,  c.  68,  art.  10;  prescribed  : 
special  rules  as  to  the  proof  required  in  crim- 
inal causes,  in  the  absence  of  speeial  provision, 
tiw  general  role  prevails  that  the  jury  are  the 
■ole  judees  of  its  snffidoicy. — Brenton  t.  Tvr- 
ritory  (OkL)  88. 

Under  B.  &  O.  Gomp.  |  608.  tfa«  credibility 
of  a  wttnem  la  fw  the  Jury.— State  t.  Leasia 
(Or.)  828. 

The  credibility  of  a  witness  is  for  the  deter- 
mination of  the  Jury. — State  r.  Johnson  (Wash.) 
OOS. 

A  statement  by  the  court  held  to  be  a  comment 
w  the  evidence,  prohibited  by  Const  art  4,  S  16. 
—State  V.  Thield  (Wash.)  919. 

1 17.  Kooessltr,  reqalsltea,  mmA  snf- 
flelMM7  of  Inatraotlona. 

A  conviction,  where  defendant  was  a  witness 
In  his  own  behalf,  will  not  be  reversed  because 

of  an  iDstruction  that,  In  weighing  bis  testi- 
mony, the  jury  may  oonaider  nis  interest  as 
affecting  his  credibility.— People  v.  Weils  (Cal.) 
470. 

While  the  burden  of  proving  insanity  as  a 
defense  rests  on  the  defendant,  a  preponderance 
of  the  eiidrace  ia  all  that  is  required  and  an 
Instruction  that  the  defense  must  be  "clearly  es- 
tablished by  satisfactoty  proof'  la  errMieons. — 
People  V.  WeUs  (Cal.)  470. 

In  a  prosecution  for  Illegal  aale  of  liquor,  an 
election  by  the  state  as  to  the  transaction  on 
which  it  relies,  If  It  be  In  writing,  need  not  be 
copied  into  the  Instructions. — State  T.  Tonnger 
(Kan.)  429. 

Where  grand  larceny  is  diarged,  and  the 
court  baa  Informed  the  jury  of  tne  distinction 
aa  to  value  between  grand  and  petit  larceny,  it 
is  not  error  If  instrnctiona  as  to  the  value  are 
not  repeated  in  another  instruction  defining 
Om  crime.— Flohr  v.  Territory  (Okl.)  565. 

In  a  prosecution  for  assault  with  Intent  to 
murder,  erroneous  instmctious  on  the  qaestlni 
of  defendant's  intent  held  not  cared  by  suhae- 
quent  conflicting  instnictions. — State  t.  WII* 
flams  (Wash.)  780. 

1 18.  — *  BaQueata  f o>  iastrnetloBJ. 

Failure  to  iDstruct  that  refusal  of  accused  to 
testify  shall  not  be  considered,  nor  raise  any 
presumption  of  guilt  Is  not  error,  in  the  ab- 
sence of  a  request— State  v.  Younger  (Kan.) 
429. 

Refusal  of  an  instruction  cmtalnlng  a  princi- 
ple of  law  correctly  givoi  in  another  instruc- 
tion Is  not  error. — State  t.  Appleton  (Kan.) 
445. 

Under  St  1893,  S  5230,  either  party  may  pre- 
sent to  the  court  any  written  charge,  and  if  the 
court  thinks  It  correct  it  mast  be  given,  and  if 
not  it  must  be  refused. — Wells  v.  Territory 
(Okl.)  124. 

It  is  not  error  to  refuse  an  instruction  fally 
covered  In  instructions  given. — Wells  v.  Tei^ 
ritory  (Okl.)  124. 

An  instruction  as  to  reasonable  doubt  held 
properly  refused,  where  the  court  haa  given  In 


its  general  charge  a  correct  Instruction  on  sudi 
subject— Flobr  v.  Territory  (Okl.)  5(0. 

1 19.  _  OliJotttloBs  to  iwrtraotloMs  or 
refmaal  thereof,  ud  exeeptlons. 

Error  in  a  criminal  case  in  omitting  to  in- 
struct aa  to  the  law  of  tlie  case  cannot  be  taken 
advantage  of,  unless  excepted  to  when  the  jury 
Is  instructed.— Territory  v.  Watson  (N.  M.) 
504. 

SSO.  Mottona  for  new  trial  mmd  im  nr* 
rest. 

On  a  motion  for  a  new  trial  in  a  criminal 
case  on  the  ground  of  newly-discovered  evi- 
dence shown  by  affidavits  of  the  proposed  wit- 
nesses, it  is  not  error  for  the  court  to  permit 
the  state  to  file  counter  affidavits. — ^People  v. . 
Sing  Yow  (Cat.)  235. 

A  motion  for  a  new  trial  in  a  criminal  case 
on  the  ground  of  newly-diacovered  evidence  is 
addressed  to  tlM  sound  legal  discretion  of  the 
trial  court  and  the  action  of  such  coart  will 
not  be  disturbed  on  appeal,  except  in  an  in- 
stance manifesting  a  clear  abase  of  such  dis- 
cretion.— People  V.  Sing  Yow  (Cal.)  235. 

A  new  trial  should  not  be  granted  in  a  crim- 
inal case  on  the  ground  of  newly-discovered 
evidence,  unless  it  appeared  that  su<di  evidence 
is  of  such  eiiaracter  that  Its  introduction  on 
another  trial  would  render  a  different  result 
reasonably  probable,  and  that  in  the  absence 
of  such  evidence  defendant  has  not  had  a  fair 
trial  on  tiie  merits.— People  v.  Sing  Tow  (Cal.) 
235. 

It  is  not  an  abuse  of  discretion  to  tefnse  a 
new  trial  In  a  misdemeanor  case  for  defend- 
ant's former  conviction  of  the  same  offense, 
when  such  conviction  was  first  brought  to  its 
attention  by  motion  for  new  trial. — State  v. 
Durein  (Kan.)  162. 

Bztrinsic  evidence  cannot  be  received  at  a 
hearing  on  a  motion  in  arrest  of  Judgment. 
—State  V.  Tolly  (Mont)  760. 

Under  Pen.  Code.  I  2206.  a  motion  In  arrest 
of  judgment  must  be  founded  on  some  defect 
in  the  information  mentioned  in  section  1922. 
—State  T.  Tully  (Mont.)  760. 

Where  defendant  charged  with  murder,  takes 
a  change  of  venue,  and  the  transcript  contains 
a  full  copy  of  the  indictment  except  the  in- 
dorsement of  Its  filing,  held,  the  fact  that  it  was 
duly  filed  may  t>e  shown  on  the  hearing  for  a 
new  trial.—Martln  v.  Territory  (Okl.)  88. 

That  defendant  Is  incapable  of  committing 
crime,  because  under  14  years  of  age,  cannot 
be  fint  raised  on  piotion  for  a  new  trial. — 
Melerholtl  T.  Territory  (Okl.)  90. 

S  81.  Apyeol  and  error,  and  certiorari— 
nesemtation  and  reservation  im 
lower  eonrt  of  sroimds  of  review. 

Where  defendant,  In  a  prosecution  for  as- 
sault with  intent  to  murder,  made  no  request 
for  a  charge  that  he  could  be  convicted  of  any 
less  offense,  he  cannot  predicate  error  on  failure 
to  so  charge. — ^Territory  v.  Dooley  (Ariz.)  138. 

Under  Pen.  Code.  {  1185,  section  950,  sabd. 
2.  section  959,  subd.  6,  and  sections  957,  960, 
1012,  1258,  held,  that  a  conviction  under  St 
1891,  p.  285,  c.  206,  was  not  reversible  on  ap- 
peal because  the  indictment  did  not  charge  that 
defendant,  in  permitting  his  wife  to  be  placed 
in  a  house  of  prostitution,  did  so  for  purposes 
of  prostitution,  where  the  objection  was  not 
taken  by  demurrer,  but  arrest  of  judgment 
—People  T.  Mead  (Cal.)  1047. 

Where  no  exception  was  taken  to  runarks 
of  the  court  in  ruling  on  an  objection  to  an 
argument  of  counsel,  the  matter  could  not  be 
considered  on  appeal. — State  v.  Tully  (Mont) 
760. 

Errors  based  on  instructions  should  not  be 
conddered,  unless  first  called  to  the  attentitn 
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of  the  trial  ooart— Hea^  t.  Territory  (Okl.) 

70. 

I SS,  —  ggoeeedinga   for   transfer  of 
oanse,  and  affeet  thereof. 

A  jodgment  of  coDviction  constitutes  a  jadg- 
ment,  within  Laws  1903,  p.  S94,  c,  889,  allow- 
ing 90  Aaya  after  Judgment  in  which  to  Sle  rec- 
ora  on  appeal  from  the  conviction  of  a  mis- 
demeanor.— ^Toiiiigt)tfg  T.  Smart  (Kan.)  422. 

The  repeal  of  Bess.  Laws  1901,  p.  190,  c.  09, 
took  from  the  SupremeCourt  jurisdiction  to  hear 
criminal  appals  not  applied  for  during  the 
term  at  which  final  judgment  waa  rendered. — 
United  States  v.  Sena  (N.  M.)  68. 

Where  an  appeal  in  a  criminal  case  was  re- 
'  tamable  at  the  January  term  in  1903,  and  was 
dodceted  and  dismissed  by  appellant,  and  a 
second  appeal  allowed  on  the  same  day,  held, 
that  the  Supreme  Court  had  no  jurisdiction  to 
hear  such  appeal,  under  the  repeal  ot  Sess. 
Laws  1901,  p.  190,  c.  99.— United  SUtes  r.  Sena 
(N.  H.)  68. 

Under  Gomp.  Laws  1897,  i  3400,  appeals  in 
criminal  cases  must  be  applied  for  during  the 
term.— United  States  v.  Sena  (N.  M.)  58. 

An  appeal  in  a  criminal  case,  taken  more  than 
30  days  oef ore  the  regular  term  of  Uie  Supreme 
Court,  is  returnable  at  the  ensuing  term. — 
United  States  v.  Sena  (N.  M.)  S8. 

IseS.  —  Haeord  amd  proeoodlasa  not 
1b  reeord. 

Where  the  inBtructiona  given  and  refused 
on  the  trial  of  a  criminal  case  are  certified  in 
the  manner  provided  by  lawi  they  constitute 
a  part  of  the  judgment  roll,  and  should  not  be 
reproduced  in  the  bill  of  exceptions. — ^People  v. 
Slug  Tow  (Cal.)  236. 

AVhere  defendant  is  required  to  enter  into  a 
recognizance  for  bis  appearance  on  June  2otb, 
and  is  given  until  that  time  in  which  to  present 
a  bill  of  exceptions,  the  bill  may  bepreeented 
on  the  day  named. — State  v.  Horine  (Kan.)  411. 

Order  extendinc  the  time  to  settle  a  bill  of 
exceptions  "until"  December  4tli,  held  not  to 
include  the  4th  as  a  part  of  the  time  within 
which  the  bill  of  exceptions  could  be  settled. — 
State  T.  Burton  (Kan.)  413. 

Where  defendant  was  found  guilty  of  a  mis- 
demeanor, and  was  given  60  days  to  prepare  a 
bill  of  exceptions,  and  the  bill  was  presented  to 
the  judge,  but  was  not  allowed  and  signed  un- 
til after  60  days,  the  bill  was  not  signed  in  time. 
—■State  V.  Youngberg  (Kan.)  421. 

Under  Laws  1903,  p.  694,  c.  389,  9  1,  relating 
to  an  appeal  from  conviction  of  a  misdemeanor, 
the  jndgmtat  is  rendered  when  It  Is  pronounced, 
so  that  the  time  for  filing  the  record  runs  from 
such  du,  and  not  from  the  date  of  the  entry 
of  the  iud^ent — ^Youngbe^  v.  Smart  (Kan.) 
422. 

Id  the  absence  of  a  bill  of  exceptions  in  a 
criminal  case,  the  court  is  confined  to  a  consid- 
eration of  the  record. — ^Territory  t.  McDonald 
(N.  M.)  66. 

Under  Comp.  Laws  1897,  §  896,  the  court 
has  no  authority  to  sign  a  bill  of  exceptions  or 
extend  the  time  for  settling  the  same  after  10 
days  before  a  regular  term  of  the  Supreme 
Court  in  a  case  appealed  more  than  30  days  be- 
fore such  term,  except  where  the  time  has  been 
extended  prior  to  the  10  days. — United  States  v. 
Sena  (N.  M.)  sa 

Sess.  Laws  1901,  p.  190,  c.  99,  relating  to  the 
suing  out  of  writs  of  error,  an  appeal  does  not 
extend  the  time  in  which  a  bill  of  exceptions 
must  be  settled  and  signed. — United  States  t. 

Sena  (N.  M.)  58. 

Under  2  Ballinger's  Ann.  Codes  &  St.  S  6060, 
trial  judge  held  subject  to  mandate  issued  out 
of  Supreme  Court  for  refusal  to  certify  a  cor- 


rected  or  supplemental  statement  of  Utcta. — 

State  T.  Klein  (Wash.)  137. 

Under  2  BallinKer's  Ann.  Codea  &  St  f  S060, 
the  trial  Judge  nas  authority  to  correct  his 
certificate  according  to  the  tact  at  any  time  be- 
fore an  appeal  u  heard.  —  State  t.  Klein 
(Wash.)  137. 

S  8^.  —  A— Igaasamt    af    arrars  amd 
brUfs, 

On  appeal  from  a  conrictiMi,  where  no  brief 

Is  filed,  the  court  will  only  look  to  the  jnrisdic- 
tion,  the  sufficiency  of  the  indictment,  and  the 
re^lar^  of  the  judgment — Hiatt  v.  Territory 

I  2S.    HeTiew  Ik  seHaraL 

An  exception  based  on  the  fact  that  the  Jury 
arrived  at  their  verdict  by  perauasion  that  the 
punishment  would  be  light  la  without  merit — 
Territory  t.  Dooley  (Ana.)  188. 

On  appeal  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  it  cannot  be  presumed 
that  there  waa  no  evidence  other  than  that 
contained  in  a  bill  of  exceptions  only  purporting 
to  set  out  the  eridenee  on  a  single  issua. — Peo- 
ple V.  Coulter  (Oal.)  848. 

On  contradictwy  testimouy  by  a  juror  as  to 
bias,  the  finding  of  the  trial  court  is  conclusive. 
— People  V.  Sowoll  (Cal.)  717. 

A  portion  of  appellant's  brief  in  a  criminal 
case  Md  not  to  justify  any  consideration  of  the 
errors  supposed  to  be  presented  thereby. — Peo- 
ple T.  Head  (Cal.)  1047. 

On  appeal  in  a  criminal  case,  the  record  wilt 
not  be  interpreted  to  show  error,  if  it  can  be 
reasonably  interpreted  to  the  contrary.— State 
V.  Dnrein  (Kan.)  162. 

Where  the  evidence  supports  a  conviction,  it 
will  not  be  set  aaide. — Martin  v.  Territory  (Okl.  > 

Under  St  1893,  I  6330,  the  Supreme  Couil. 
reviewing  criminal  cases,  will  give  jadgment 
without  regard  to  technical  errors. — Martin  v. 
Territory  (Oki.)  88. 

The  Supreme  Court  will  not  disturb  a  verdici 
in  a  <7iminal  case,  unless  the  evidence  dearly 

firepoIlderate■  In  favor  of  the  def^dant— 
[eierholti  t.  Territory  (Okl.)  90. 

On  appeal  in  a  criminal  case,  appellant  must 
direct  the  attention  of  the  court  to  the  partico- 
lar  errors  c^HupIained  of. — Manning  w.  United 
States  (Okl.)  92. 

Under  an  assignment  that  the  evidence  does 
not  sustain  the  verdict  the  court  will  only 
determine  if  there  is  evidence  reasonably  tend- 
ing to  support  the  verdict— Jones  v.  United 
States  (Okl.)  100. 

Where  the  record  shows  that  defendants  were 
present  at  the  opening  of  the  court  but  that  the 
jury  were  given  a  10  minutes'  recess,  it  is  not 
necessary  that  the  record  should  show  defend- 
ants were  present  on  the  resumption  of  the 
trial. — Flohr  v.  Territory  (Okl.)  565. 

j  The  action  of  a  trial  court  in  continuing  a 
criminal  case  to  a  succeeding  term,  under  B.  & 
C.  Comp.  1  1379,  is  not  reviewable,  except  for 
abuse  of  discretion. — State  v.  BreaW  (Or.)  89& 

The  determination  trf  tlie  court  on  a  criminal 
trial  as  to  whether  a  confeaaion  was  obtained 
free  from  influence  of  hope  or  fear  held  not  re- 
viewable.— State  V.  Rogoway  (Or.)  987. 

The  exercise  of  discretion  by  the  trial  court 
in  limiting  the  argument  of  counsel  in  a  crim- 
inal case  to  one  hour  on  each  side  will  not  be 
disturbed  on  review,  unless  Uie  rollnc  was 
dearly  erroneons.— State  t.  Rogoway  (Or.)  987. 

.  An.  order  denyine  an  appllcatitm  for  defend- 
ant's discharge  for  delay,  under  Ballinger's  Ann. 
erodes  &  St.  S  6911,  held  not  reviewable  where 
the  record  failed  to  show  the  ordw  setting  the 
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canse  tor  trial  or  tlie  proeeedlngB  had  at  that 
time.— State  t.  Tan  Waters  (Wash.)  897. 

If  the  court  has  power  to  require  the  furDish- 
ing  of  a  bill  of  particalars'in  support  of  an  in- 
formation, refusal  to  exercise  Bucb  power  can 
be  reviewed  oply  for  abase  of  diacretion. — State 
T.  Bogardiu  (Wash.)  942. 

I  2e.  —  Bwrlew. 

PermittiQff  the  prosecntiOD  in  a  barglarr  case 
to  aslc  a  witness  where  she  was  married  to  de- 
fendant M4  not  came  for  reversal,  though  she 
ADBwend  that  she  vu  married  to  him  in  the 
county  JoiL— People  t.  Barker  M3al.)  266. 

Defendant  AeM  not  prejudiced  by  a  state- 
ment of  the  district  atteme;  in  argument,  where 
the  court  on  objection  instructea  the  jury  not 
to  consider  the  matter  for  any  purpose. — Peo- 
ple T.  Perry  (Cal.)  284. 

In  a  criminal  prosecntion,  the  refusal  of  a 
regaested  instruction  that,  it  any  juror  enter- 
tained a'reasonable  doubt  of  defendant's  guilt, 
it  was  his  duty  not  to  be  influenced  to  agree 
to  the  verdict  of  guilty,  for  the  reason  that 
&o  majority  of  the  jury  were  in  favor  of  such 
verdicL  was  not  prejnoldal. — People  t.  Ferry 
(Oal.)  z84. 

'  That  the  court,  In  instructing  the  jury  In  a 
criminal  case,  merely  stated  the  law  too  em- 
phatically, is  not  ground  for  reversal. — People 
T.  Peny  (Cal.)  284. 

Admission  of  evidence  In  rebuttal  that  a  fe- 
male witness  for  defendant,  who  had  testified 
that  she  was  not  very  friendly  with  him,  kissed 
him  in  the  corridor  of  the  courthouse  during 
the  trial,  held  not  prejudicial. — People  v.  Perry 
(Cal.)  2^. 

A  person  convicted  of  burglary  In  the  second 
degree  cannot  complain  on  appeal  that  the  ver- 
dict was  contrary  to  the  evidence,  because  it 
showed  without  contradiction  that  defendant 
was  guilty  of  burglary  in  the  first  degree.-^ 
People  V.  Coulter  (Cal.)  348. 

A  statement  by  tiie  court  to  an  expert  wit- 
ness in  a  prosecution  for  murder  held  harmless. 
— People  V.  Sowell  (Cal.)  717. 

Error  In  overruling  motion  for  continuance  for 
absent  witness  is  not  available,  If  the  facta  to 
which  he  would  testify  are  proven  by  other  wit- 
nessoB.— Heatley  v.  Territory  (Okl.)  79. 

Overruling  motion  for  a  continuance  was  not 
reversible  error,  unless  a  substantial  right  was 
thereby  denied. — Heatley  v.  Territory  (Okl.)  79. 

Where  evidence  is  Introduced  by  way. of  Im- 
peachment, and  there  is  other  evidence  sup- 
porting the  verdict,  the  txtart  will  not  reverse 
because  the  trial  court  did  not  instruct  the  jury 
to  only  consider  such  evidence  as  impeflching 
testimony. — Jones  t.  United  States  (Okl.)  100. 

A  conviction  will  not  be  reversed  for  mis- 
conduct of  counsel  for  the  territory,  unless  from 
the  record  the  Supreme  Court  can  say  that 
such  misconduct  might  have  Infiuenced  the  ver- 
dict against  the  defendant. — Wells  v.  Territory 
(Okl.)  124. 

Where  a  witness  was  not  allowed  to  answer 
an  objectionable  question,  but  was  permitted  to 
answer  it  when  in  proper  form^  ft  could  not 
prejudice  defendant. — Wells  v.  Territory  (Okl.) 
124. 

Where  a  medical  expert  examined  the  body  of 
deceased  and  the  surroundings,  giving  his  opin- 
ion as  to  the  position  of  the  deceased  when  the 
wound  was  inflicted  held  harmless  error. — Wells 
v.  Territory  (Okl.)  124. 

Where  evidence  is  erroneously  admitted,  but 
must  necfflsarily  have  beneflted  defendant,  the 
error  is  harmless. — Wells  v.  Territory  (Okl.) 
124. 

The  court  will  not  reverse  an  order  overrul- 
ing a  motion  to  set  aside  an  indictment,  on  the 


ground  that  the  grand  jury  were  not  drawn  ac- 
conliog  to  the  statute,  when  the  objections  are 
purely  technical. — Wells  v.  Territory  (Okl.)  124. 

1 27.  —1  Determinatiom    and  disposi- 
tion of  eavse. 

On  the  reversal  of  sentence  the  Supreme  Court 
can,  under  Oeo.  St.  1901.  S  5729,  remand  the 
cause,  with  instructions  to  set  aside  the  errone- 
ous sentence  and  resentence  the  appellant. — ■ 
State  V.  Tyree  (Kan.)  625. 

The  Supreme  Court  on  appeal  has  no  power  to 
reduce  or  modify  a  sentence  imposed  which  Is 
within  the  discretion  of  the  trial  court, — State 
V.  Tan  Waters  (Wash.)  897. 

Under  the  express  proyisions  of  Ballinger's 
Ann.  Codes  &  St  }  6532,  where  It  appears  on 
the  reversal  of  a  c(HivIcnon  that  defendant  Is 
guilty  of  a  crime  defectively  charged  in  the  in- 
formation, he  must  be  held  tot  further  proceed- 
tngs^tate  t.  Riley  (Wash.)  1(X>1. 

CROPS. 

Renthig  on  shares,  see  "Landlord  and  Tenant," 
S  4. 

CROSS  COMPUINT. 

See  "Pleading,"  |  B. 

CROSS-EXAMINATION. 

See  "Witnesses,**  I  8. 

CUSTODY. 

Of  child,  see  "Divorce,"  S  8. 

Of  jury,  see  "CrimhuU  Law,"  1 18. 

DAMAGES. 

Oompensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  S  2. 

Reversal  to  permit  recover^  of  nominal  dam- 
ages, see  "Appeal  and  Error,"  {  25. 

Review  of  questions  of  fact  relating  to,  tee 
"Appeal  and  Error,"  S  23. 

Damagm  for  particular  InjwrtM. 
See  "Libel  and  Slander,"  SS  1,  2;  "Blalidons 
Prosecution,"  |  1;  "Nuisance,"  I  1;  "Tres- 
pass," '  §  1. 

Injuries  caused  by  public  improvements,  see 
"Municipal  Corporations,"  §  4. 

I  1.   Gronnds  and  snbjeata  of  oompea- 
satory  dammges. 

Damages  recoverable  on  breach  of  contract 
are  only  those  which  are  the  direct  and  proxi- 
mate result  of  the  wrongful  act. — Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Thomas  (Kan.)  861. 

Speculative,  remote,  or  contingent  damages 
cannot  form  the  basis  of  a  recovery  for  a 
breadi  of  contract— Atchison,  T.  &  B.  F.  Ry. 
Co.  V.  Thomas  (Kan.)  861. 

Damages  for  anticipated  proflts,  recoverable 

on  breach  of  contract^  must  be  established  with 
a  reasonable  certainty,  and  be  the  proximate 
consequence  of  the  breach. — Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Thomas  (Kan.)  861. 

In  action  tor  breach  of  contract,  held,  that 
loss  of  profits  which  plaintiff  might  have  made 
was  too  speculative,  remote,  and  contingent. — ■ 
Atchison,  T.  &  S.  F.  Ry,  Co.  v.  Thomas  (Kan.) 
861. 

Mental  distress  held  not  an  element  of  oonse- 

?uent!al  damages  to  be  recovered  In  an  action 
or  personal  injuries. — Maynard  t.  Oregon  B. 
&  Nav.  Co.  (Or.)  888. 
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(  X.  llMavM  of  daataKas. 

In  an  acti<m  for  injuries,  a  loss  of  memory  and 
an  Impairmant  of  mental  power  held  a  proper 
element  of  damage. — Nichols  t.  Oregon  Short 
Line  R.  Co.  (Utah)  866. 

On  defendant's  breach  of  one  of  several  condi- 
tions of  a  contract  of  settlement,  plaintiff  held 
entitled  to  recover  only  actual  damages. — Com- 
mercial Inv,  Co.  T.  National  Bank  of  Commerce 
(Wash.)  910. 

I  3.   iBAdeanate  mmd  «xeessiTe 

There  is  no  nxed  rule  for  the  measure  of 
ages  for  personal  injuries,  especially  for  mental 
anguish  apart  from  ph:^ical  suffering. — Powell 
TTNevada,  O.  A  O.  Ey.  (Nev.)  97& 

A  verdict  for  S6,0(X)  for  personal  injuries 
held  not  so  excessive  as  to  indicate  passion  or 
prejudice  in  the  particular  case. — -rowell  v. 
Nevada.  0.  &  O.  Ry.  (Nev.)  OTa 

I  4.    Plemdiu,  erideneet  «nd  assessiBeBt. 

In  a  personal  Injury  action,  a  miscarriage 
most  be  specially  pleaded  in  order  to  entitle  the 
plaintiff  to  recover  therefor. — Town  of  Florence 
V.  Snook  (Colo.  App.)  994. 

In  an  action  for  personal  injuries  evidence  as 
to  the  number  and  ages  of  the  members  of 
plaintiff's  family  is  not  admissible. — ^Maynard 
T.  Oregon  R.  &  Nav.  Co.  (Or.)  983. 

In  an  action  (or  personal  injuries  plaintiff 
cannot  reoom  for  a  mere  aggraTaoon  of  a 
previously  received  injury,  without  alleging  such 
aggravation  in  his  complaint, — ^Maynard  r.  Ore- 
gon R.  &  Nav.  Co.  (Or.)  988. 

Evidence  of  an  Impairment  of  memory  held 
admissible  under  a  plea  that  by  reason  of  de- 
fendant's negligence  plaintiff  was  disabled  phys- 
ically, mentally,  internally,  and  permanently. — 
Nidiolfl  V.  QTQgon  Short  Line  R.  Co.  (Utah)  866. 

DEATH. 

Caused  by  negligence  in  gmeral,  see  **N^1I- 

gence,"  |  2. 
Caused  by  n^ligence  of  employer,  see  "Muter 

and  Servant,"  {  2. 
Harmless  error  In  action  far.  Me  "Appeal  and 

Error,"  |  24. 
Liability  <n  employer  (or  death  caused  by  neg- 

li^nce  of  eetrant,  see  "Maator  and  BerranV* 

Of  partner,  see  "Partnership,"  {  5. 
Of  party  to  action  grouna  for  alMtemenL  see 
"Abatement  and  Bevlval,''  1  L 

DEBTOR  AND  CREDITOR. 

See  "Asslgmnenta  for  Benefit  of  Creditors"; 
"Bankraptcj" ;  "ITraudulent  Conveyanoea.'* 

DECEDENTS. 

Declarations  against  Interest,  see  "Bvidence," 
S  6. 

Estates,  see  "Descent  and  Distribution";  "Bz- 

ecutors  and  Administrators." 
Teatimony  as  to  transactions  with  pwsona  rince 

deceaaeo,  aee  "Witnesses,"  t  2. 

DECEIT. 

See  "Fraud." 

DECLARATIONS. 

A>  evidence  In  civil  actions,  aee  "Brldence,"  I  & 

DEDICATION. 

I  1.  Vmtwe  and  reavislte*. 

That  subsequent  owners  of  platted  land  treat* 
ed  a  reaorved  strip  between  them  as  public 


iwoperty,  whldi  wal  neither  known  nor  ac- 
quiesced in  by  plaintiffs  or  his  grantors  of  the 
strip,  held  not  to  vest  any  rights  io  the  strip 
in  the  public— Mitchell  T.  City  of  Denver 

(Colo.  Sup.)  686. 

Under  MIUs*  Ann.  St  S  3902,  the  prodaction 
of  a  tax  deed  to  plaintiff  of  the  property  in  con- 
troversy held  to  establish  a  prima  facie  case 
for  plaintiff,  dainUng  the  land  to  be  private 
gropert^^Uitchdl  v.  City  of  Denver  (Colo. 

Acts  of  a  dty  in  grading  a  atrip  of  land 
between  two  blocks,  etc.,  SsM  insufficient  to 
establish  a  common-law  dedication  thereof. — 
HltcbeU  V.  Oitr  of  Denver  (Oolo.  Sop.)  686. 

Where  residents  along  a  section  line  mark 
out  a  road,  following  ue  line  as  it  ia  under- 
stood to  be  located,  held  a  dedication  and  ac- 
oeptanoe  for  highway  purposes,  wliere  it  de- 
parts from  the  true  section  line. — Sbanllne  v. 
Watai€  (Kan.)  486. 

In  an  acticm  to  prevent  the  dosing  of  a  part 
of  an  alley,  facts  held  to  justify  a  finding  that 
the  alley  had  been  properly  dedicated  to  tiie  pub* 
lie— Bonne  t.  Seenrity  Sav,  Boc  (Waah.)  W. 

DEEDS. 

Cancellatiott,    see    "Cancellation   of  Inatn^ 

ments." 

Covenants  In  deeds,  aee  "Covenanta." 
DecJarationa  as  evidence  rating  to,  aee  "Evi- 
dence," S  6. 

In  fraud  of  creditors,  see  "Fraodolent  Convey- 
ances." 

Of  guardian   or   ward,   see  "Guardian  and 
Ward,"  8  2, 

Of  married  women,  see  "Hoaband  and  WIfb" 
H  1.  2. 

Of  separate  property  of  married  women*  aee 

"Husband  and  Wife,"  |  2. 
Of  trust,  see  "Mortgages." 

Parol  or  extrinsic  evidence  see  "Bvidmce,"  i  9. 
Tax  deeds,  see  "Taxation,''  |  S. 

I  1.   Oonatrnetioa  and  operattoM. 

Family  allowance  held  not  within  the  de- 
scription of  a  deed  by  which  plaintiff  conveyed 
one-half  of  her  intwest  in  an  eatate.^ — ^De  uo- 
ODis  V.  Walsh  (Cal.)  687. 

Deed  to  reclamation  district  M4  to  conver 
the  land  for  purposes  of  reclamation  only,  and 
In  case  of  its  use  for  other  purposes  it  would 
revert  to  the  grantor. — Reclamation  Dlst.  No. 
661  V.  Van  lAben  Sels  (Cal.)  638. 

Told  deed  by  reclamation  district,  purporting 
to  convey  land  granted  to  it  for  reclamation 
purposes  only,  held  not  to  take  the  title  out  of 
the  reclamation  district — Reclamation  IMst. 
No.  6S1  V.  Van  Loben  Sels  (Cal.)  638. 

Conveyance  of  land  by  reclamatiott  district 
held  not  of  Itself  to  show  that  the  premises  had 
ceased  to  be  used  for  purposes  of  reclamation, 
in  violation  of  the  conveyance  to  the  reclama- 
tion district.— Reclamation  Dist  No.  S61  t.  Tan 
Loben  Sels  (Cal.)  638. 

Under  Civ.  Code,  i  1442,  every  presumption 
Is  against  a  forfeiture  of  land  conveyed  for  a 
specified  purpose,  subject  to  reverter  in  case  of 
its  use  for  another  purpose. — Reclamation  DisL 
No.  551  V.  Van  Loben  Sels  (GaU  6S8. 

In  an  actfon  to  qoiet  thie  to  land  eonv ved  for 
reclamation  purposes  only,  evidence  held  sufil- 
cient  to  8UtH>ort  a  finding  that  the  land  was, 
and  had  never  ceased  to  be,  used  for  >u<di  pnr- 

Eoses. — Reclamation  Dlst.  No.  tKil  v.  Van  Lo- 
en  Sels  (Cal.)  638. 

A  deed,  after  granting  an  undivided  one-third 
of  the  north  half  of  a  tract  of  land,  Add  to 
quitclaim  all  the  grantor's  interest  in  tba  en- 
tire tract— Walah  v.  AUmtt  (OaLj  71S. 
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■%   2>   Flemdlms  »^  vrldonae. 

Slridence  in  an  action  to  aet  aside  a  conver- 
ance  of  land  alleged  to  have  been  procured  by 
fraud  and  undue  influence  held  to  warrant  a 
pi&iotlff- — Gatje  t.  Armatrong 

DEFAMATION. 

See  "Ubel  and  Slander." 

DEFAULT. 

AppealabilItT  of  default  judgment,  see  "Appeal 

and  Error,   S  1. 
Judgment  by,  see  "Judgment,"  i  2. 
Judgment  in  justice'B  court,  lee  "Joitlcea  of 

the  Peace."  1  8. 

DELAY. 

lAchet,  see  *1!Iqait7.*'  I  2. 

DELEGATION  OF  POWER. 

KjegislatiTe  poww,  see  "Oonatitatkmal  Law." 
12. 

DELIVERY. 

Of  gift,  see  "Gifts,*'  f  2. 

DEMURRER. 

In  pleading,  lee  "Pleading,"      2,  S. 
To  Indictment,  aee  "Indictment  and  Informa- 
tion," I  8. 

DENTISTS. 

See  "PhyslcianB  and  Surgeons." 

Validity  of  laws  relating  to  as  delegation  of 
legislative  power  to  dental  board,  see  "CSon- 
stitiitliual  taw/'  {  2. 

DEPARTURE. 

Id  pleading,  see  ^'Pleading,"  |  ^ 

DEPOSITIONS. 

See  "Witneaeea." 

Harmleaa  error  in  admitting  In  erldence,  see 
"Appeal  and  Biior,"  f  24. 

PerjutT  by  ^ving  false  dq^oaltioa,  sea  "Far- 
jury,"  I  1. 

Where  plaintiCTs  depositions  were  noticed  to 
be  taken  on  a  certain  day,  but  were  not  then 
taken,  and  the  court  was  warranted  in  find- 
ing that  the  defendant  bad  no  notice  of  a 
continuance  of  the  time  for  taking  them,  they 
were  properly  suppressed. — Bauer  t.  State 
(Cal.)  280. 

A  stipulation  permitting  use  of  a  typewritten 
-copy  of  the  deposition  of  infirm  witnesaee,  in- 
stead of  the  original,  held  not  a  walvenof  ^oof 
that  the  witnesses  were  still  infirm,  under  B.  & 
0.  Comp.  I  840,  as  a  condition  to  the  use  of 
such  deposltioiu. — Carter  T.  Wake  man  (Or.) 
362. 

B.  &  G.  Oomp.  i  788,  snbd.  33,  held  not  to 
obviate  the  necessity  of  proof  that  certain  wit- 
nesses, whose  deiwsitions  were  taken  by  reason 
of  infirmity,  continued  Infirm  at  the  time  of  the 
trial,  aa  a  condition  to  the  nae  of  their  deposi- 
tions, aa  required  by  eectlon  836,  subd.  4.— 
-Carter  T.  Wakeman  (Or.)  8^ 


DEPOSITS, 

Gift  of  bank  deposit,  see  "Gifts,"  $  1. 

DEPUTIES. 

See  "Sheriffs  and  CJonstobles,"  fi  L 

DESCENT  AND  DISTRIBUTION. 

Bee  "Executors  and  Admlnlstraton^*:  "Homa- 
stead,"  8  2;  "Wills." 

Extent  of  estopp^  of  heirs  to  claim  ntate  of 
ancestor,  see  'Estoppel,"  8  1. 

Inheritance  and  transfer  taxes,  see  "Taxa- 
tion." S  6. 

Inheritance  by  or  through  Indian,  see  "Indians." 

I  1.  Bijrbts  mnd  U»bIUtles  «f  helM  mmA' 
diBtrilintees. 

Under  the  express  provisions  of  Laws  189S. 
c  105,  p.  197,  the  title  to  land  of  a  deceased  per- 
son, or  any  interest  therein,  vests  immediately  in 
the  decedent's  heirs. — In  re  Sullivan's  Estate 
(Wash.)  945;  Corcoran  v.  Bell.  Id. 

An  alleged  heir  held  entitled  to  be  heard  as  to 
the  disposition  of  the  estate,  though  his  daim 
of  heirahip  may  be  conteatedl — ^In  re  Snllinn's 
Estate  (Wash.)  945;  Corcoran  t.  Bdl.  Id. 

DESCRIPTION. 

Names  of  individuals,  see  "Names." 

Of  ^ro^erty^  conveyed,  see  "Boundaries,"  i  1 ; 

DESERTION. 

Ground  for  divorce,  see  "IMToree."  i  1. 

DETINUE. 

See  "BeplsTltt.*' 

DEVISES. 

See  "Wills.'* 

DISABILITIES. 

Contributory  negllgoice  of  persona  under  dis- 
ability, see  "Negligenoe,"  (2. 

Of  attorneys,  see  ^'Attorney  and  OUent**  i  1. 

Of  married  w<Hnen,  see  "Hnaband  and  Wife," 
I  !• 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  Client,"  I  1. 

DISCHARGE. 

From  onployment,  see  "Mastw  and  Berrant," 

From  indebtedness,  see  "Compromise  and  Set- 
tlement." 

From  liability  as  surety,  see  "Principal  and 
Surety."  |  8. 

DISCRETION  OF  COURT. 

As  to  reception  of  evidence,  see  "Trial."  f  1. 

Exclusion  of  witnesses  in  criminal  prosecution, 
see  "Criminal  Law,"  {  14. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," 8  19. 

Review  in  criminal  prosecation,  see  "Criminal 

Law,"  i  25. 

Billing  on  motion  for  continuance,  see  "Con- 
tinuance," 

Ruling  on  motion  for  new  trial,  see  "Criminal 
Law,"  I  20. 

Vacntion  of  default  judgment,  see  "Judgment," 
I 
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DISMISSAL  AND  NONSUIT. 

At  trial,  Ke  "Trial."  I  8. 

DiBmlaaal  of  appeal,  see  ^'Appeal  and  Error," 

DLmlasal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  $  18. 

Dismissal  of  foreclosure  soft,  see  "MortgaxeB," 
I  2. 

Dismtssal  of  proceediDSs  as  consideratiou  for 
note,  see  "Bflls  and  Notes,"  §  1. 

Effect  of  dismissal  on  Itmitetiona,  see  "Limita- 
tion of  Actions,"  §  2, 

Failure  to  die  briefs  as  ground  for  dismissal  of 
appeal,  see  "Appeal  and  Error,"  8  17> 

Xonsuit  for  error  in  form  of  actioD,  see  "Ac- 
tion," 9  1. 

Nonsuit  of  action  to  reeoTer  fine  for  vioIatloD 

of  ordinance,  see  "Fines." 
Scope  and  extent  of  review  of  Jadgment  for, 

see  "Appeal  and  Error,"  |  20. 

i    1.  IaiTOllUtt«T7. 

On  dismisaal  for  want  of  prosecation,  held, 
that  the  case  was  properly  reinstated. — Ault- 
roan-Taylor  Machinery  Co.  t.  Obldwell  (Okl.) 

DISORDERLY  CONDUCT. 

Se«  "Breach  of  the  Peace." 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Demnt  and  Dis- 
tribution"; "Bxecntors  and  Administrators," 
8  6> 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Armament  and  conduct  at  trial,  see  "Orlmioal 

Law,"  S  15. 
Disbarment,  see  "Attorney  and  Client,"  S  1. 
liarmless  error  in  argument,  see  "Criminal 

Law,"  I  26. 

Mandamas  to  compel  institatlon  of  quo  war- 
ranto proceedings  by,  see  "Hasdamua,"  |8. 

Itemoval  on  quo  warranto,  HO  "Quo  War- 
ranto," S  1- 

Serrices  rendered  by  a  steuogra^er  for  the 
district  attorney^  Aela  not  personal  expenses, 
within  the  meaning  of  County  Government  Act 
1897  (St  1887,  p.  575,  c.  277)  8  228,  making 
such  expenses  a  county  charge. — Humiston  t. 
Shaffer  (Cal.)  051. 

Under  County  Government  Act  1897  (St. 
1897.  pp.  488,  572,  c.  277)  |fi  132,  133,  215,  the 
.district  attorney  cannot  claim  any  extra  com- 
pensation for  the  services  of  a  stenographer 
employed  fn  writing  letters,  pleadings,  judg- 
raeuta,  opinions,  etc.— Humiston  v.  Shaffer 
(Cal.)  651. 

Under  Const,  art.  11,  9  9,  and  County  Gov- 
ernment Act  1897  (St  1897,  pp.  488,  572,  c.  277) 
U  132,  133,  215,  the  county  board  of  super- 
visors cannot  appoint  a  salaried  stenographer 
for  the  district  attorney,  either  directly  or  in- 
directly.— Humiston  v.  Shaffer  (Cal.)  651. 

Where  a  county  attorney  is  notified  of  the 
violation  of  the  liquor  law,  and  furnished  with 
the  names  of  witnesses,  he  cannot  anneoessarily 
delay  an  investigation  because  the  city  in 
which  the  offense  occurred  Is  about  to  Insti- 
tute proceedings  under  its  ordinances. — State 
V.  Trinkle  (Kan.)  854. 

A  county  attorney  is  not  obliged  to  Insti- 
tute proceedings  for  the  puniahment  of  offeod- 
ei-s  against  the  prohibitory  liquor  law  on  his 
own  knowledge. — State  v.  Trinkle  (Kan.)  864. 

An  account  for  unpaid  salary  of  a  district  at- 
torney, void  under  Comp.  Laws  1897,  S$  299- 
302   (known  as  the  "Bateman  Act"),  held  re- 


BEFOBTBB. 


TiTed  by  Laws  1001,  pp.  78,  79,  c.  39,  H  6-11.— 
Johnston  t.  Board  of  Com'rs  of  Bernalillo 
County  (N.  M.)  43. 

DIVORCE. 

Effect  Of  notice  of  pendency  of  action  for.  see 

"Lis  Pendens." 
Effect  on  competency  of  parties  as  witnesses, 

see  "Witnesses,"  |  2. 

8  I.  Oromida. 

-  Unexplained  refusal  on  the  part  of  plaintiff's 
wife  to  have  matrimonial  istercoarse  with  him 
for  three  or  four  weeks  after  their  marriage 
lietd  insufficient  to  justify  a  divorce,  under  Cir. 
Code,  9  90,  in  the  absence  of  proof  as  to  the 
defendant's  health  and  physiod  condltfon. — 
Hayes  v.  Hayes  (Oal.)  19. 

8  S.   JvrlsdletioB,  prooaedlnKS.  re- 
lief. 

In  an  action  for  divorce  for  the  wife's  fault 
her  confession,  as  well  as  plaintiff's  teatiniony. 
must  tw  corroborated. — Hayes  t.  Hayes  (Cal.) 
19. 

Under  B.  &  C.  Comp.  §  615,  an  attempted 
aK>oaI  by  defendant  from  a  decree  of  divorce 
rendered  for  want  of  an  answer  did  not  ive- 
Tent  the  decree  from  terminating  the  marriage 
relation  on  the  date  it  was  entered. — State  v. 
Leasia  (Or.)  32a 

A  finding  on  a  petition  to  racate  a  divorce  de- 
cree held  alone  sufficient  to  suRtnin  the  decree 
of  vacation,  though  other  finding  were  not 
within  the  U8ueB.---State  t.  Superior  Court  of 
King  County  (Wasb.)  198. 

I  3.   AHmtmyt  ■llowaneea.  and  UspAsi- 
tlon  of  property. 

A  iudginent  obtained  against  a  husband  be- 
fore his  divorce  held  a  lien  on  community  prop- 
erty awarded  by  the  divorce  judgment  to  the 
wife.  Civ.  Code,  |  140. — Mayberry  r.  Whittle  r 
(Cal.)  16. 

In  a  suit  for  divorce,  that  defendant  was  will- 
ing that  plaintiff  should  live  at  hia  home  dnrinj; 
pendency  of  action  held  not  material  on  tbt> 
question  of  plaintiff's  right  to  temporary  ali- 
mony.— Kowalsky  v.  Kowalsky  (CaL)  877. 

Fact  that  plaintiff  in  divorce  owned  certain 

property  held  not  to  preclude  an  allowance  of 
temporary  alimony  ana  counsel  fees. — Kowalakv 
V.  Kowalsky  (Cal.)  877. 

Where  there  is  no  issue  aa  to  marriage,  the 
merits  of  the  case  will  not  be  considered  on  an 
application  for  temporary  alimony. — Kowalskv 
V.  Kowalslcy  (Cal.)  877. 

An  order  awarding  counsel  fees  to  plaintiff  *^or 
her  counsel"  in  a  suit  for  divorce  AeU  not  so 
irregular  aa  to  justify  a  reversal. — ^Kowalsky  v. 

Kowalsky  (Ca!.)  877. 

In  action  for  divorce  and  division  of  prop- 
erty, held  not  error  to  sustain  the  demurrer  to 
the  claim  for  divorce  and  retain  the  matter  of  a 
division  of  property. — ^Bowers     Bowers  (Kan.) 

430. 

In  action  for  divorce  and  division  of  prop- 
erty, where  a  divorce  is  refused,  the  court  can, 
under  Gen.  St.  1901,  S  5136,  make  such  order 
as  may  be  proper  for  the  control  and  eouitable 
division  of  the  property. — Bowers  v.  Bowers 
(Kan.)  430. 

The  awarding  of  alimony  and  the  fixios  of 

the  amount  thereof  rest  In  the  discretion  of 
the  court.— Read  v.  Bead  (Utah)  675. 

Rev.  St.  1898,  S  1212,  held  to  authorize  the 
court  to  change  from  time  to  time  the  alimony 
awarded  a  wife  in  a  decree  for  divorce. — 
Bead  v.  Read  (Utah)  875. 

The  awarding  of  $70  a  month  alimony  to  a 
wife  procuring  a  divorce  held  not  exceasiTe. — 
Read  v.  Read  (Utah)  675. 
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conrt.  In  detenninlng  the  amonnt  of  al- 
imoiir  in  a  suit  for  divorce,  held  required  to 
consider  the  property  of  the  parties,  the  hus- 
band's atdlltj  to  earn  mon^,  and  the  con- 
dition of  the  partleB.— Read  t.  Read  (UUh) 
675. 

A  settlement  out  of  court,  dividing  commanitv 
propertT  between  parties  to  an  action  for  di- 
vorce, mU  to  have  been  mvperly  set  aside.— 
Richardson  t.  Richardson  (Wash.)  920. 

A  husband's  claim  in  divorce  to  the  lai^r  por- 
tion of  the  community  property  and  to  the  cus- 
tody of  the  children,  where  the  wife  was  guilty 
of  adultery,  held  not  eoatainable,  in  view  of  his 
cruel  treatment — Richardson  t.  Richardson 
(Wash.)  9S0. 

DOCKETS. 

Of  Judgments,  see  "Judgment,"  |  4. 

DOCUMENTS. 

As  eridenca.  see  "Oriminal  Law,"  f  7 ;  *^1- 
dence,"rBw 

DOMICILE. 

Affecting  qualification  of  executor,  see  "Bxeca- 

tors  and  Administrators."  S  1> 
Of  minor  as  affecting  jurisdiction  to  appoint 

guardian,  see  "Quardian  and  Ward,"  f  1. 
Of  parties  as  affecting  venu^  see  "Venue," 

2,  3. 

DONATIONS. 

See  "Gifts." 

Of  publk  laodi^  aee  ''Public  Lands;''  1 1. 

DRAFT. 

Aul^nment  of  ptoceeda  ot,  see  ''Aarignments.'* 

DUE  PROCESS  OF  LAW. 

Sm  '^Btftntlonal  Law,"  {  6. 

EASEMENTS. 

Itight  of  way  for  water,  see  "Waters  and  Wa- 
ter Courses,"  H  1,  4. 

Public  easwnents,  see  "Dedication";  "High- 
ways." 

§  1.   OnaftioBf  eslstenoe,  mnd  termliia- 
Uon. 

To  acquire  an  easement  in  the  land  of  an- 
other, under  the  common  law,  the  use  must 
have  been  continued  from  a  time  when  the 
memory  of  man  ran  not  to  the  contrary. — Waa- 
inund  v.  Harm  (Wash.)  T77. 

The  imaeriptive  period  for  the  acquisition  of 
an  easement  corresponds  with  the  local  period 
of  limitation  for  quieting  title  to  lauds. — Was- 
mund  V.  Harm  (Wash.)  777. 

In  suit  to  restrain  adjolnlnf;  landowners  from 
lifting  a  way  over  the  plnintiff's  land,  evidence 
hiid  sufficient  to  show  tliat  the  way  had  been 
in  adverse  use  by  defendants  for  full  statutory  ' 
period  requisite  to  gain  a  right  of  way  by 
prescription. — Wasmund  v.  Harm  OVash.)  777.  1 

In  suit  to  restrain  adjoining  landowners  from  ' 
using  a  way  over  the  plaintiff's  land,  defend- ; 
ants  held  not  estopped  by  their  answer  from  '. 
claiming  that  adverse  use  for  any  number  of 
yea*^  less  than  20  would  establish  way  by  pre- 
scription.— Wasmund  v.  Harm  (Wash.)  777. 

EJECTION. 

Of  passenger,  see  "Carriers,"  1 1. 


EJECTMENT. 

Right  of  vendor  to  maintain  ejectment  against 
purchaser  for  failure  to  pay  balance  of  pur- 
chase price,  see  "Vendor  and  Purchaser,"  g  3, 

To  recover  land  sold  tor  taxes,  see  "Taxation," 
«5. 

Trial  by  court  without  jury,  see  "Trial,"  i  6. 

I  1.   Trial,   JndciBeBt,   enforeememt  ot 
Jndcnent,  and  reTlaw. 

A  finding  that  action  was  barred  by  Code  Civ. 
Proc;  8  318,  held  sufficient  as  a  determination  of 
another  issue  whidi  Involved  the  same  question* 
of  fact.— Banm  v.  Roper  (CaL)  466. 

A  finding  of  fact  by  the  court  In  ejectment 
held  suffleient.— Eva  t.  Symons  (OaL)  SIS. 

ELECTION. 

Between  acts  charged  in  criminal  prosecution, 
see  "Criminal  Law,"  8  14, 

Between  counts  in  prosecution  for  offense 
against  liquor  laws,  see  intoxicating  Lla- 
oSrs,"  13.  — M 

ELECTION  OF  REMEDIES. 

Where  a  servant,  wrongfully  dischargedt  re- 
covered for  three  days  of  service  before  the  same 
was  due  under  his  contract,  he  could  not 
thereafter  recover  under  the  contract.— Barnes 
T.  Parsons,  Rich  &  Go.  (Kan.)  438. 

ELECTIONS. 

Mandamus  to  judges  of  elecdou,  see  "Man- 
damus," I  2. 

Of  asylum  physician,  see  "A^lums." 

Prohibition  against  hearing  in  mandamus  to 
compel  entry  of  names  under  election  Jaws, 
see  ''Prohibition,"  %  2. 

Review  of  questions  of  fact  attd  findings  in 
election  contests,  see  "Appeal  and  Brror,"  f 
23. 

Submisidon  to  popular  vote  of  amendments  to 
city  charter,  see  "Municipal  Oorporatlons," 
5  1- 

I  1.   Qnallfloatioiis  of  TOters. 

Under  Pol.  Code,  §  52,  subd.  3,  and  section 
1230,  subds.  4,  9,  a  temporary  removal  from  a 
precinct  held  not  to  have  caused  the  person  to 
lose  his  legal  residence. — Huston  T.  Anderson 
(Cal.)  626. 

I  S.   Hegrlstratlaii  of  Totera. 

Certain  facts  appearing  on  an  election  contest 
held  insufficient  to  support  a  conclusion  that  the 
registration  officer  did  not  fully  perform  his 
duty.— Huston  v.  Anderson  <Cal.)  626. 

On  an  election  contest,  held  proper  to  presume 
that  a  certain  elector  was  sworn  when  be  regis- 
tered.— Huston  V.  Anderson  (Cal.)  020. 

Certain  correction  of  affidavits  of  registrotioii 
held  not  to  hnve  affected  the  validity  of  the 
registration. — Huston  v.  Anderson  (Cal.)  626. 

The  question  whether  an  elector  cannot  read, 
or  by  reason  of  physical  disability  is  unable  to 
mark,  his  ballot,  held  determinable  from  the  en- 
try made  on  the  great  register,  under  Pol.  Code. 
6  1006,  subd.  11.  and  section  1208.— Huston  v. 
Anderson  (Cal.)  626. 

Under  Pol.  Code,  «  1083,  1094r-1097,  1103. 
and  lins.  as  amended  by  St.  1899,  pp.  68-62,  c. 
53,  held,  that  certain  voters  at  an  election  were 

§ualified  electors. — Huston  t.  Anderson  (Oal.) 
2(i. 

T'nder  the  election  law  (Gen.  St  1883,  pp.  43S, 
436,  g§  ltO-112),  judges  of  election  held  to  have 
no  power  at  their  second  meeting  to  enter  into 
an  inquiry  as  to  the  qualification  of  voters 
placed  on  lint  at  first  meeting,  or  to  strilce 
names  from  list. — People  v.  District  Court  ol 
Third  Judicial  District  (Colo.  Sup.)  684. 
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I  3.  IComlmatlosB    «nd    prlmftry    eleo- ] 
tlons. 

Under  Pol.  Code,  fS  1811.  1820,  an  Inad- 
vertent failure  to  include  the  name  of  a  conven- 
tioD  nominee  in  the  certificate  of  nominationa 
to  entitle  the  proper  committee  to  fill  tiw 
vacancy.— State  ▼.  Haya  (Mont)  801. 

Under  Pol.  Code,  {  1311,  all  nomToations  of 
-one  party  for  fetate  offices  must  be  contained 
in  a  single  certificate. — State  v.  Hays  (Mont.) 
801. 

.  Pol.  Code,  i  1B19.  reaoiring  certificateo  of 
nomination  to  be  filed  m  a  certain  time^  la 
mandatoTT. — State  t.  Hara  (Moot.)  801. 

A  call  for  a  mass  meeting  of  the  electors  of 
the  state  held  not  a  call  for  a  mass  convention 
to  assemble  and  nominate  candidates  for  public 
office. — State  v.  Hays  (Mont)  486. 

Under  PoL  Code,  1 1310,  a  maas  convention  of 
electors  can  make  nominations  of  candidates 
for  public  office  only  where  it  was  called  for 
that  purpose.— State  t.  Hays  (Mtmt)  486. 

If  a  mass  convention  of  electors  conld  not 
make  nominations  for  public  office  becaose 
of  insufficiency  of  the  call,  a  committee  appoint- 
ed by  such  convention  could  not  make  such  nomi- 
□ations. — State  v.  Hays  (Mont)  486. 

Under  Pol.  Code,  S  1314,  where  a  committee 
appointed  br  a  mass  convention  nominated  two 
tickets,  neither  could  appear  on  the  offidal  bal- 
lot— State  T.  Hays  (Mont)  486. 

State  conrention,  admitting  both  contesting 
del^ations  from  a  county,  htM  not  authorized 
at  tSat  time  to  determine  uat  subsequent  nom- 
Ineea  of  sach  faetiona  for  county  officers  should 
he  the  regular  nominees  of  the  party. — State 
V.  Weston  (Mont.)  487. 

i  «.  Ballots. 

A  stamp  or  cross  placed  on  a  ballot  in  the 
Uank  opposite  the  words  "No  nomination"  Is 
a  special  mark,  which  renders  the  ballot  in- 
valid.—McCardle  V.  Barstow  (Cal.)  871. 

Under  Pol.  Code,  H  1361,  1186,  a  party  which 
polled  8  per  cent  of  the  entire  vote  of  the  state 
at  the  next  preceding  election  is  entiUed  to  a 
place  on  the  ctrngresaional  ballot.  In  a  district 
where  eectiona  1357-1375,  relative.to  primary 
electiona,  are  not  mandatory,  although  tt  did 
not  poll  S  per  cent,  of  tiie  votes  of  audi  dls- 
trict—Gaylord  t.  Ourry  (GaL)  648. 

Where  there  was  a  plain  impression  of  a  cross 
in  the  blank  space  on  a  ballot  in  the  column  of 
Socialist  candidates,  the  ballot  was  luTalld. — 
Huston  V.  Anderson  (Cal.)  6213. 

Under  Pol.  Code,  §  1205,  the  method  in  which 
voters  had  stamped  certain  ballots  held  not  to 
have  rendered  them  jllegal.r-Hnaton  v.  Ander- 
son (Cal.)  626. 

The  intent  of  a  voter  in  making  a  distinguish- 
ing  mark  on  hia  ballot  cannot  be  shown,  other 
tiiau  bv  what  appenre  upon  the  faoe  of  the  bal- 
lot—Treanor  V.  Williams  (Cal.)  884. 

Ballots  having  crosses  after  "no  nomination" 
are  properly  rejected  in  an  election  contest,  al- 
thooi^  tiiere  is  a  large  number  of  such  bal- 
lots.— Treanor  v.  Williams  (Cal.)  884. 

Sess.  Laws  1001,  amendii^  election  law,  does 
not  change  the  rule  that  there  can  be  only  one 
ticket  on  official  ballot  under  particular  part7 
designation.— State  v.  Weston  (Mont.)  487. 

Nominees  of  contesting  delegation  to  county 
convention  held  not  entitled  to  have  their  nom- 
inees placed  on  official  ballots — State  v.  Wes- 
ton (Mont.)  487. 

Comp.  Laws  1897,  {  1633,  providing  for  the 
adoption  by  a  convention  of  a  device  for  use 
on  its  ballots,  and  that  it  shall  be  unlawful  for 
any  other  political  convmtion  or  person  to 
adopt  any  such  deviCeb  does  not  refer  to  the 
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voter,  nor  make  hli  act  In  casting  such  a  til- 
lot  an  unlawful  one. — Eisquibal      CfaaTes  (N. 

M.)  DOS. 

The  words  "political  convention,"  as  used  in 
Comp.  Laws  1887,  S  1633,  and  the  words 
"adopt  or  use,"  designating  device  for  elec- 
tion purposes,  refer  solely  to  the  political  num- 
agement  used  in  tumlshing  ballots,  and  not 
those  persons  whose  sole  connection  therewith 
is  voting  the  same. — ^Efaqulbel  Ohaves  <\. 
M.)  505. 

That  a  printed  ballot  contains  at  the  head 
thereof  the  emblem  of  a  political  party,  but 
does  not  contain  all  the  names  of  the  candi- 
dates adopting  it,  does  not,  under  Oomp.  Laws 
1897,  I  1683,  render  sadb  ballot  ill»al  and 
void.— BsQuibel  t.  Chaves  (N.  U.)  SOS. 

The  penalty  of  losing  his  ballot  will  not,  in 
the  absence  of  a  statute,  be  imposed  on  a  vot- 
er because  of  informalities  in  his  baUot,  dne  to 
a  violation  of  the  law  by  the  persons  who  con- 
stmcted  the  ballot — SBquibel  v.  Chaves  <N. 
M.)  505. 

i  5.    Oondvet  of  eleetioB. 

Under  Pol.  Code,  H  1096.  1097.  1208.  JuU, 
that  the  fact  that  it  appeared  from  the  register 
that  an  elector  had  declared  he  could  not  writs 
his  name  did  not  entitie  him  to  a8riatanc& — 
Huaton  r.  Anderson  (Cal.)  626. 

Under  PoL  Code,  1 1208,  JksM  that,  where  the 
affidavit  by  an  elector  on  registration  ibowd 
that  he  could  not  read,  he  was  entitled  to  as- 
sistance in  preparing  his  ballot. — Huston  t.  An- 
derson (Cal.)  626. 

Where  election  officers  assisted  the  Toter  in 
preparing  his  ballot,  that  they  did  not  take  the 
oath  prMcribed  AeM  not  to  invalidate  his  Totc^ 
— Huston  T.  Andoson  (GaL)  626. 

I  e.  Oomtests. 

In  an  election  contest  the  question  whether 
ballots  have  been  so  taken  care  of  as  to  pre- 
clude any  reasonable  suspicion  is  within  the 
discretion  of  the  trial  court,  and  its  detenniiui- 
tion  of  It  will  not  be  disturbed  on  appeaL — 
McCardle  t.  Barstow  (Oal.)  371. 

Where  the  contestant  for  a  county  office  cAar- 
ged  irregularities  in  nearly  all  tne  precincts, 
and  offered  the  ballots  from  certain  precincts, 
until  the  judicial  count,  taken  with  the  oflSrial 
count  of  the  remaining  precincts,  gave  him  a 
plurality,  he  could  withoraw  -his  oojections  to 
the  uncounted  prednets.— McOardle  t.  Bar- 
stow (Cal.)  371. 

An  election  contest  may  be  instituted  by  the 
filing  of  a  petition  verified  "by  affidavit,"  within 
the  requirement  of  Code  Cit.  Proc.  i  1115. — 
McGudle  T.  Barstow  (Gal.)  S71. 

On  au  election  contest,  an  objection  to  certain 
ballots  on  the  ground  that  they  had  not  been  se- 
curely kept  by  the  county  clerk  held  without 
merit.- — Huston  v.  Anderson  (Cal.)  626. 

On  an  election  contest,  a  finding  that  certain 
initials  were  not  placed  on  the  ballot  by  the 
voter  held  warranted. — Huston  v.  Anderson 

(Cal.)  626. 

Where  the  appealing  contestee  In  an  Section 
contest  did  not  bring  up  the  ballots  counted  or 
rejected,  the  Judgment  could  not  be  reversed  on 
any  point  arising  out  of  the  ruling  of  the  coart 
on  particular  ballots.— Treanw  v.  Williams 
(Cal.)  884. 

Whether  or  not  a  contestant  has  complied  with 
the  purity  of  election  law  is  a  matter  irrelevant 
to  an  election  contest — ^Treanor  v.  Williams 
(Cal.)  884. 

Under  Code  Civ.  Proc.  I  1117,  statement  of 
election  contest  held  sufficient,  and  not  to  pre- 
clude the  court  from  finding  that  the  contestee 
received  less  than  a  certain  number  of  votes,  as 
shown  by  tabulated  list  attached  to  Um  atato' 
ment— Treanor  t.  TmUams  (CaL)  88^ 
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f  T.    Vlolatlona  of  eleotloa  laws. 

The  sole  penalty  prescribed  for  violation  of 
Comp.  Laws  18&7,  i  lti33,  by  unlawful  use  of 
ballot  with  political  designation  being  a  term 
of  imprisonment  for  those  responsible  for  the 
use  and  circnlation  of  such  ballots,  no  other 
graal^  follows. — ^BsQuibel  t.  Chavea  (N.  M.) 

ELECTRICITY. 

An  electric  street  railway  is  required  to  ex- 
ercise the  highest  care  to  protect  persons  uaias 
the  streets  from-  the  danger  at  injury  by  the 
electric  current. — Metropcuitan  St.  By.  Co.  v. 
Gilbert  (Kan.)  807. 

The  question  of  the  contributory  negligence  of 
one  injured  by  an  electrically  charged  rail  while 
walking  on  .the  track  of  an  electric  railway  com- 
pany held  for  the  jury. — Anderson  v.  Seattle- 
Tacoma  Intemrban  jBiy.  Co.  (Wash.)  lOlS. 

The  Question  of  the  negligence  of  an  electric 
railway  company  in  an  action  for  injuries  to 
one  coming  in  contact  with  an  electrically  char- 
ged rail  held  for  the  jury. — Anderson  v.  Seattle- 
Tacoma  Intemrban  By.  Co.  (Wash.)  1013. 

One  walking  on  the  track  of  an  electric  rail- 
way company  after  he  had  been  wrongfully 
forced  from  a  car  held  not  a  trespasser,  but  en- 
titled to  reasonable  protection  from  hidden  dan- 
gers.— Anderson  t.  Seattle-Tacoma  Intemrban 
1^.  Co.  (Wash.)  1018. 

ELEVATORS. 

See  "Canfors."  f  1. 

EMBEZZLEMENT. 

Larceny  by  bailee,  see  "Larceny,"  {  1. 

Where  a  person  receives  property  as  bailee, 
or  with  the  consent  of  the  owner,  mtandlng  to 
comply  with  the  own^s  wishes,  and  after- 
wards converts  the  piwperty,  the  crime  ia  em- 
bezzlement.— Flohr  7.  T^itory  (Okl.)  565. 

A  deposit  of  money  to  conceal  a  prior  shortage 
held  embezzlement,  under  Ballinger's  Ann.  Codes 
&  St  6  7119.— SUte  T.  Bogardus  (Wash.)  942. 

An  information  held  sufficient  to  charge  em- 
beoalement— State  t.  Bogardus  (Wash.)  912. 

EMINENT  DOMAIN. 

Estopriel  of  county  commisaionera,  on  appeal 
from  award  in  condenmation  proceedings,  to 
show  previous  grant  of  highway  condemned, 
see  "Estoppel,"  §  1. 

Harmless  error  in  action  for  Injuries  to  prem- 
ises by  grading  street,  see  "Appeal  ana  Er- 
ror/' g  24. 

Public  improvements  by  muuicipalltiea,  see 
"Municipal  Corporations,"  §  4. 

Validity  of  laws  providing  separate  schools  for 
white  and  colored  children  as  taking  property 
without  compensation,  see  "Schools  and 
School  Districts,"  §§  1-4. 

Validity  of  laws  relating  to  condemnation  pro- 
ceedings as  providing  for  taking  property 
without  due  process  of  law,  see  "Constitu- 
tional Law,"  I  6. 

I  1.   Katwe,  BXtent.  maA  dalecmtioB  of 
power. 

Const,  art.  1,  S  18,  impliedly  prohibits  the 
taking  of  private  property  for  private  use, 
thougli  just  compensation  is  made  therefor. — 
Grande  Ronde  Electrical  Go.  r.  Drake  (Or.) 

1031. 

Rev.  St.  1898,  f  3588,  as  amended  by  Sess. 
Lavs  1901,  p.  19,  c.  25,  held  to  authorize  con- 
donnation  for  a  public  uae,  the  derelopment 
of  mines,  and  therefore  constitutional. — -Higb.- 
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land  Boy  Ctold  Min.  Oo.  t.  Strickley  (Utah) 
296. 

Statutes  providing  for  the  condemnation  of 
private  or  state  property  must  be  strictly  con- 
strued.— State  V.  Superior  Court  of  Chelan 
County  (Waah.)  1011. 

Laws  1878,  p.  398,  aa  amended  by  Laws  1879, 
p.  134,  and  Laws  1890,  p.  ^4,  c.  9,  and  Laws 
1895,  p.  146,  c.  80,  {  1,  held  not  to  authorize  a 
water  company  to  condemn  state  school  lands. — 
State  V.  Superior  Court  of  Chelan  County 
(Waah.)  1011. 

2.  Oompensmtlon. 

Under  Bev.  St.  1898,  S  3586,  held,  that  the 
railroad,  on  conBtracting  a  line  across  the 
landowner's  premises,  was  not  entitled  to  set 
off  against  the  damages  done  the  adjoining 
land  the  benefit  to  the  landowner  iiecause  of 
the  aban<tonnient  of  another  line  across  his 
land.— Oregon  Short  Line  B.  Oo.  r.  Fox  (Utah) 
800. 

Laws  1899,  pp.  262,  263,  c.  131,  SS  6,  7,  held 
to  authorize  the  assessment  of  damages  to  land 
not  taken  for  the  construction  of  an  irrigation 
ditch,  aa  well  aa  the  value  of  the  land  actually 
taken.— Weed  v.  Goodwin  (Waah.)  86. 

f  3.  Proeeedlnss  to  take  pMpertr  muI 
■sseas  compensation. 

Under  B.  &  O.  Comp.  |9  5022,  6023,  S02&- 
6028,  where  a  corporation  organized  to  fur- 
nish electrical  power  bad  selected  a  point  for 
the  diversion  of  a  stream,  had  located  the  line 
of  its  ditch,  and  bad  posted  and  filed  the  re- 

auired  notice  and  map,  the  right  to  appropriate 
le    water    was    thereby    acquired. — Grande 
Konde  Electrical  Co.  v.  Drake  (Or.)  1031. 

Under  B.  &  C.  Comp.  SS  5022-5030,  a  corpo- 
ration organized  to  furnish  electrical  power 
and  authorised  to  use  the  sarplus  water  of  a 
stream  held  entitled  to  maintain  an  action  ei- 
ther to  condemn  land  for  a  ditch,  or  to  con- 
demn water  rights,  or  to  join  both  of  such 
rights  in  a  single  action,  when  vested  in  the 
same  defendant. — Grande  Konde  Electrical  Co. 
T.  Drake  (Or.)  1031. 

A  complaint  of  electrical  company  to  appro- 
priate surplus  waters  of  a  stream  and  to  con- 
demn a  rif^ht  of  way  for  a  ditch,  under  B.  A 
C.  Comp.  §§  5022~C080,  hdd  not  demurrable  for 
failure  to  allege  that  plaintiff  was  the  owner  of 
the  land  bordering  the  stream  from  the  point 
of  diversion  to  the  lower  terminus,  or  had  ac- 
quired the  rights  of  the  riparian  proprietors  be- 
tween such  poInte.>-Orande  Bonde  Electrical 
Oo.  T.  Drake  (Or.)  1031. 

I  4.   Bomediec  of  owners  of  property. 

Where  a  railroad  company  under  condemna- 
tion proceedings  enters  on  lands  and  constructs 
embankments,  the  right  given  by  Wilson's  Bev. 
&  Ann.  St.  1903,  SS  1040,  1041,  to  enter  is  a 
license  which  is  revoked  by  the  subsequent  dis- 
missal of  the  proceedings  and  abandonment  of 
the  claim.— Enid  &  A.  By.  Co.  v.  Wiley  (Okl.) 
96. 

Where  a  railway  proceeds  to  condemn  a  right 
of  way,  and  after  having  done  a  large  amount 
of  work  dismisses  the  proceedings,  it  cannot, 
when  sued  by  ttte  landowner,  say  that  he  should 
have  his  damages  assessed  in  the  condemnation 
groceedings.— Enid  &  A.  By.  Co.  v.  Wiley  (Okl.) 

EMPLOYER'S  LIABILITY  INSUR- 
ANCE. 

See  "Insurance,"  §  6. 

EMPLOYES. 

See  "Master  and  Servant.** 
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ENTRY. 


Of  Jadsment,  see  "App«al 

"Judgment,   S  4. 
Of  public  lands,  see  "Public 


and  Error,"  |  1; 
Lands,"  |  1. 


ENTRY,  WRIT  OF. 

Sae  "Ejectment." 

EQUITY. 

Appealability  of  suit  as  affect^  hy  amount  In 
coutroT««y,  see  "Appeal  and  Error,"  i  1. 

Equitable  estoppel,  see  "Estoppel,"  S  3. 

Finality  of  decree  for  purpose  of-  review,  see 
"Appeal  and  Error."  S  1. 

Harmless  «:ror,  see  Appeal  and  Error,"  i  24. 

Joinder  of  suit  in  eonity  with  action  for  tore, 
see  "Action."  S  2. 

Particular  tubjeots  of  equitable  Jurisdiction  and 
SQUltabla  remediea. 

See  "Cancellation  of  Instruments" :  "Fraudu- 
lent Conveyancee";  "Injunction";  "Nui- 
sance," 5  1;  "Partition,"  f  1;  "Quieting  Ti- 
tle": "Receivers";  "Speofie  Performance"; 
"Trusts." 

Enforcement  of  bonds  of  irrigation  district,  see 
"Waters  aud  Water  Conrses,"  t  5. 

Itelief  against  proceedlass  iu  laud  office,  see 
"Public  Lands,"  1 1. 


S  1.   Jorisdlotton,  piimolples,  and 
Ima. 

Equity  held  to  have  jurisdiction  in  the  case  of 
a  trust  ex  malefieio.— Kroll  t.  Coach  (Or.)  897. 

§  2.   lAokes  and  stalo  demanda. 

To  bar  a  remedy  because  of  laches  there 
must  appear  some  drcnmstaiices  from  which 
prejudice  may  result  from  the  dnlay  If  the 
remedy  fa  allowed. — Cahlll  r.  Superior  Court  of 
City  and  County  of  San  Francisco  (Cal.)  467. 

{  3.   Hearins*  aabmlsaloa  of  lasnea  to 
Jwy,  wad  Hihoarlng. 

Where  the  court  in  an  equitable  action  takes 
the  ndvice  of  a  Jury,  it  is  not  error  to  refuse 
to  iostruct  on  questions  of  law  not  applicable 
to  any  issue  submitted  to  the  jury.— Shanks 
T.  Pearson  (Kan.)  446. 

ERROR,  WRIT  OF. 

See  ''Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  |  2. 
Of  hiehways,  see  "Hijihways."  §  1. 
Of  public  schools,  see  "i^cbools  and  School  Dis- 
tricts," §S  1^. 
Of  trusts,  see  "Trusts."  |  4. 
Of  will,  we  "Wills."  I  2. 

ESTATES. 

Decedents*  estates,  see  "Descent  and  Distribu- 
tion'"; "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon." 

ESTOPPEL 

Against  married  woman,  see  "Husband  and 

Wife."  8  1. 
By  judgment,  see  "Judgment,"  Sfi  T,  8. 
To  allege  error,  see  "Appeal  and  Error,"  {  21, 


To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," 5'3. 

To  challenge  text  books  and  course  of  study  la 
common  school,  see  "Schools  and  School  I>i^ 
trlcts/'  S  2. 

To  claim  security  from  bankrupt,  see  "Bank- 
ruptcy," 8  1. 

To  deny  adoption  of  course  of  study  by  board 
of  education,  see  "Schools  and  School 
tricts,"  I  4. 

To  deny  corporate  existence,  see  "Cori>oTa- 
tions,'"^  i  5. 

To  deny  jurisdiction  of  justice's  court,  aee 
"Justices  of  the  Peace,"  8  2. 

To  dispute  Talidity  of  assignment  for  benefit  of 
creditors,  see  '  Assignments  for  Benefit  of 
Creditors,"  {  1. 

To  enforce  trust,  "Trusts,"  |  4. 

To  question  Yalidlty  of  sale  of  smarate  prop- 
erty of  married  woman,  see  "Husband  and 
Wife,"  8  2. 

8  1.   Equitable  estoppel. 

Under  the  facts,  held,  that  a  tenant  in  com- 
mon in  land  was  not  estopped  to  asa«t  hii* 
title  against  one  taking  a  deed  for  the  entire 
property  from  another. — Faubel  v.  McFarland 
(CaT.)  261. 

Where  plaintiffs  sue  as  heirs  and  as  graotev^ 
of  a  remaining  heir  to  recover  certain  real  es- 
tate, the  fact  that  they  may  be  estopped  from 
claiming  under  the  deed  does  not  render  the 
complaint  insufficient  as  to  the  other  two-thirds 
of  the  land  described  therein. — Alcorn  t.  Brande- 
man  (Cal.)  343;  Same  t.  Howard,  Id. ;  Same  t. 
Gieseke.  Id. 

A  question  of  eetoppel  held  not  to  arise  on  tbt 
face  of  a  complaint,  so  as  to  1}e  presented  for 
consideration  on  a  demurrer. — Akorn  v.  Brande- 
mB!i  (Cal.)  343;  Same  v.  Howard,  Id.;  Same 

T.  Gieseke,  Id. 

After  county  commissioners  have  establiphed 
a  highway  by  condemnation,  and  landowner  has 
been  allowed  damages,  they  cannot,  on  an  ai»- 
peal  from  the  award,  show  a  previoua  con- 
gressional grant  of  a  highway  over  the  aame 
route.--Howard  t.  Hooker  (Kan.)  847. 

EVIDENCE 

See  "Depositions";  "Witnesses.** 

Admissibility  of  evidence  under  pleading,  see 
"Pleading."  ^  8. 

Comments  by  judge  la  instmctiona  to  juir,  see 
"Trial,"  6  4. 

Harmless  error  in  rulings  relating  to,  see  "Ap- 
peal and  Error,"  8  24;  "Criminal  Law,"  8  26. 

Newly  discovered  evidence  gronnd  for  new 
trial,  see  "Criminal  Law.^  |  20:  "New 
Trial."  8  1. 

Parties  entitled  to  allege  error  in  mlings  relat- 
ing to,  see  "Appeal  and  Error,"  8  21. 

Presentation  In  lower  court  of  objectionB  for 
jjm^ose  of  review,  see  "Appeal  and  Error." 

Presentation  In  record  for  purpose  of  review, 

see  "Appeal  aud  Error,"  8  12. 
Presumptions  on  appeal  or  writ  of  tfror,  see 

"Appeal  end  Error,"  8  22. 
Province  of  court  and  jury,   see  'Criminal 

Law,"  8  10. 

guestions  of  fact  for  jury,  see  "Trial,"  8  3. 
eception  at  trial,  see    Criminal  Law,"  8  14; 
"Trial,"  8  1. 
Review  In  criminal  prosecution,  see  **Ctiminal 
Law,"  8  25. 

Bevlew  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,   88  10,  23. 

Review  on  habeas  corpus,  see  "Habeas  Cor- 
pus." 8  2. 

Stipulations  as  evidence,  see  "Stipulations.*' 
Verdict  or  findings  contrary  to  evidence,  see 

"New  Trial."  I  1. 
Waiver  of  objection  to  admissibUitf  under 

plea^ing^  see  "Pleadins." 
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Aa  to  particular  faott  or  igstiea. 

See  "Adverse  PosBeasioo,"  {  2;  "BoundarieB," 
S  2;  "Damages,"  S  4:  "Dedication."  S  1; 
^'Deeds,*'  8  2;  "Fraudulent  CoDTeyauces," 
S  2;  "PartDersbip,"  {  1;  "Payment,"  S  li 
^^T^miitB,"  §  1. 

Agency,  see  "Principal  and  Agent,"  i  1. 

Character  of  Instmment,  whether  mortgage,  see 
"Mortgagea,"  I  1. 

ConstmctiOD  of  coutraet  for  saJe  of  corporate 
titock,  see  "Corporations,"  $  2. 

Defenciepf  statute  of  frauds,  see  "Frauds,  Stat- 
ute of,''  {  6. 

Defense  of  statute  of  Umitationt,  «ee  "Limita- 
tion of  Actions,"  §  6. 

Notice  of  unrecorded  deed,  aee  "Vendor  and 
Purchaser/'  8  2. 

Oath  of  eiector.  m  "Electioiu,"  8  2. 

A''u]idity  of  atatntes,  see  ^'Oonstitntional  Law," 

In  9ctiona  hy  or  offainst  particular  eUuan  of 

parties. 

See  "Brokers,"  fi  8 :  "Executors  and  Adminis- 
trators," §  7;  "Husband  and  Wife,"  8  3; 
"Principal  and  Agent,"  8  2;  "Principal  and 
Surety,''  8  4;  "Bailroads."  88  C,  6. 

Assienee,  see  "Assignments,"  8  2. 

SuTTiTing  partner,  see  "Partnership,"  8  5. 

In  partionlar  civil  aotiont  or  proceedings. 

Sec  "Divorce,"  8  2:  "Ubel  and  Slander,"  8  2; 
"Negligence,"  S  3;  "Quo  Warrauto,"  8  li 
"Replevin,"  8  4. 

Election  contest,  see  "Elections,"  8  S. 

For  agent's  commissions,  see  "Piincipal  and 
Agent,"  8  2. 

For  bounties,  see  "Bounties." 

For  breach  of  contract,  see  "Contracts,"  8  S. 

For  broker's  commissions,  see  "Brokers,"  8  3. 

For  compensation  for  property  or  easements 
taken  or  injured  for  putilic  use,  see  "Mu- 
nicipal Corporations,"  8  4. 

For  determination  and  protectlou  of  water 
rights,  see  "Waters  and  Water  Cotirses,"  8  4. 

For  injuries  from  fire  caused  by  operation  Of 
railroad,  see  "Railroads,"  8  6. 

For  Injuries  to  animals  from  operation  of  rail- 
road, see  "Railroads,"  8  B- 

For  personal  injuries,  see  "Bridges,**  1 1;  "Mas- 
ter and  Servant,"  f  2. 

For  price  of  goods  sold,  see  "Sales/"  8  6. 

On  appeal  bond,  see  "Appeal  ond  Error,"  8  2G. 

On  bill  or  note,  see  "Bills  and  Notes,"  8  ^ 

On  bond  of  municipal  officer,  see  "Munidpal 
Corporations,"  8  2. 

Ou  insurance  policy,  see  "Insurance,"  |  6. 

On  judgment,  see   Judgment,"  8  12. 

On  mutual'  benefit  Insurance  certificate,  see  "In- 
surance," 8  7. 

Probate  proceedings,  see  "Wills."  8  2. 

To  qniet  title  to  mining  claim*  see  "Mines  and 
Mberals,"  8  1. 

In  oritnmal  prosecutiotu. 

See  "Assault  and  Battery."  8  2;  "Burelary," 
£  2;  "Criminal  Law,"  ii  7-11;  "GaminR/'  § 
1:  "Homicide/'  §  5;  ''Larceny/'  8  2;  "Per- 
jury/' 8  2;   "Prostitution";   "Bape/'  8  1. 

For  false  marking  or  branding  of  anim^  see 
"Animals." 

For  offense  against  liqnor  laws,  see  "Intoxicat- 
ing Liquors,"  §  3. 

On  bearing  on  motion  for  arrest  of  judgment, 
see  "Criminal  Law,"  8  20. 

8  1.  PresoinptlOBS. 

Id  the  absence  of  any  showing  to  the  con- 
traiy,  an  English  Judgment  will  be  presumed 
to  have  drawn  Interest  at  7  per  cent.,  the  same 
aB  a  domestic  Judgment — Mnrphy  t.  Murphy 
(Cal.)  1053. 

The  law  presumes  against  suicide. — Ross- 
Lewin  t.  Qermanla  Ufe  Ins.  Oo.  (Colo.  App.) 
806. 

In  the  absence  of  evidence  to  the  contrary, 
tht  courts  vUl  assume  Uiat  the  laws  of  a 


sister  state  are  like  those  of  the  fomm, — First 
Nat.  Bank  v.  Nordstrom  (Kan.)  804. 

8  2<   BudeB  of  proof. 

In  a  suit  to  recover  land,  held,  that  the  burden 
of  showing  that  it  was  ngricuitaral  land,  within 
the  meanme  of  the  Code,  was  on  defendant. 
Code  Civ.  Proc.  8  I860.— Holmes  v.  Warren 
(Cal.)  054. 

A  plaintiff  is  supposed  to  have  the  legal  ca- 
paci^  to  sue,  and  tlie  burden  is  on  defendant 
to  say  that  such  capacity  does  not  exist. — 
Boyce  v.  Augusta  Camp,  No.  7,^,  M.  W. 
A.  (Okl.)  322. 

8  3.    HeleTancy,  mmterlality,  ud  oom- 
'  peteney  in  BoneraL 

Evidence  as  to  the  number  of  boxes  witness 
could  pack  in  a  given  time  held  not  admlsaitlle 
to  show  the  number  defendant  coald  pack. — 
People  V.  Miller  <Cal.)  227. 

In  an  action  on  a  life  policy,  declarations  of 
assured  Iteld  Inadmissible  on  the  Issue  of  suicide. 
— Ross-Lewln  t.  Oermania  life  Ins.  Co.  (Colo, 
App.)  305. 

Evidence  of  certain  admissions  by  defendant 
held  admissible  as  res  gestie  In  an  action  on 
defendant's  bond. — Thompson  t.  Gommerdal 
Union  Assur.  Go.  (Colo.  App.)  1073. 

Statements  of  defendants'  contractor  for  the 
grading  of  a  street,  at  the  time  he  commenced 
the  work  in  front  of  plaintiff's  premises,  with 
reference  to  plaintiff's  being  entitled  to  damues. 
held  inadmissible  as  res  gMtie. — Swope  v.  City 
of  Seattle  (Wash.)  S07. 

S  4.  Best  and  secondary  evidenoe. 

Under  Code  Civ.  Proc,  8  3228,  the  burden 
was  oD  plaintiff,  relying  on  a  telegram  to  es- 
tablish a  cause  of  action,  to  prove  the  loss  of 
the  same  as  a  foundation  for  the  introduction 
of  a  copy. — Bmd  t.  Hurd  (Mont)  679. 

A  reply  telegrsm  delivered  to  the  telegraph 
company  held  the  origiual  for  evidentiary  pur- 
poses, and  not  the  telegram  delivered  by  the 
telegraph  company  to  the  addressee. — Bond  t. 
Hurd  (Mont)  579. 

Where  a  railroad  company  seeks  to  show 
that  It  uses  on  its  locomotives  the  spark  ar- 
rester recommended  by  the  master  mechanics' 
-association,  it  should  do  so  by  the  record  of 
such  recommendation,  rather  than  the  oral 
statement  of  a  member  of  such  association.— 
Norwidi  Ins.  Ca  r.  Oregon  R.  Co.  (Or.)  1025. 

8  fi>  Admissions. 

A  plea  of  guilty  on  prosecution  for  assault 
and  battery  held  aamissible  in  a  civil  cnse  there- 
for only  as  an  admission,  and  therefore  sub- 
ject to  cross-examination  as  to  ail  that  was 
said  In  such  connection. — Risdon  t.  Yates  (Cal.) 
64L 

Statement  of  obligor  on  not'e  to  the  obligee. 
"We  owe  it,  and  I  will  have  to  pay  it"  iielH 
admissible  in  action  on  note. — Miller  v.  Kin- 
sel  (Ctolo.  App.)  1075. 

An  agent's  acts  or  concessions  cannot  be  prov- 
ed, to  bind  his  principal,  withont  proof  of  the 
agency,  first  introduced, — Sloan  t.  Sloan  (Or.) 
803. 

The  statement  made  by  defendant's  saperin- 
tendent  the  da^  succeeding  an  accident  held  not 
res  gestee,  and  inadmissible  as  an  admission  not 
within  the  agent's  authority. — Cook  T.  Stimson 
Mill  Co.  (Wash.)  39. 

8  6.  Deolaratlons. 

Declarations  of  deceased  at  the  time  of  giv- 
ing an.  order  on  a  bank  held  admissible  on  the 
question  of  his  intention  to  make  a  gift.  — 
Sprague  v.  Walton  (Cal.)  645. 

The  minutes  of  the  meeting  of  the  directors 
of  a  corporation  are  not  conclusive  evidence 
of  the  terms  of  a  contract  between  the  corpora- 
tion and  another,  where  the  latter  had  no 


Digitized  by 


Google 


1166  78  PACIFIC 


knowledge  of  inch  mlnntea.- — Gabriel  T.  Bank 
of  Snison  {Cal.)  736. 

Where  the  parties  to  a  suit  to  recover  land 
claimed  tmder  different  deeds  from  a  common 
grantor,  his  declarations  at  the  time  and  anbse- 
quent  to  the  issuance  of  the  later  deed  held  ad- 
missible on  an  issue  as  to  whether  the  same  was 
a  conveyance  or  a  mottgage. — Bell  t.  Pleasant 
(CaL)  057. 

i  7.  Hearsay. 

The  testimony  of  a  witness  as  to  a  conver- 
sation held  not  iucompetut  because.  In  repeat- 
ing his  own  language,  he  Is  required  to  repeat 
statements  vhicb  he  then  made  as  to  what 
other  persons  bad  told  falm. — Fitxpatrick  t. 
Tucker  (Kan.)  828. 

%  8.   DoimmoBter^  evldenoe. 

In  an  action  for  Injuries  received  in  a  collision 
of  railroad  trains,  held,  that  phot(«rapbs  of  the 
scene  of  the  wreck  were  admissible  to  show  the 
force  of  the  oollision. — Maynard  v.  Oregon  E.  & 
Nav.  Co.  (Or.)  983. 

I  8*    Fwol  or  eztrinslo  eTldonoe  afleot- 
Ibc  wvltiaKS. 

Where  the  parties  to  a  memorandum  cannot 
agree  as  to  Its  meaning,  parol  evidence  ts  admia* 
Bible. — Pringle  v.  King  (Ariz.)  367. 

Parol  evidence  that  the  contract  was  for 
shares,  a  certificate  for  which  was  not  to  be  is- 
saed  for  five  years,  held  not  to  contradict  or 
vary  the  writing  for  sale  of  "shares  of  capital 
sto^." — Williams  v.  Aahurst  Oil,  Land  A  De- 
velopment Co.  (Cat.)  28. 

.Under  Code  Civ.  Proc.  I  1858.  the  state,  In 
an  action  by  transferees  on  coyote  bounty 
claims,  held  not  entitled  to  object  that  parol 
evidence  of  the  transfer  was  inadmissible  as 
contradicting  a  power  of  attorney  executed  by 
the  claimant  to  plaintiff. — ^ffickerdike  t.  State 
(Cal.)  270. 

In  an  action  for  the  price  of  a  threshing  ma- 
chine, certain  testimony  of  plaintiff  as  to  the 
contract  held  not  objectionaole  as  vaiying  or 
contradicting  the  terms  of  a  written  instrument. 
— Messenger  v.  Woge  (Colo.  App.)  814. 

Where  a  sufficient  description  of  land  is  giv- 
en in  a  contract  for  its  Bal&  parol  evidence  is 
admissible  to  fit  the  description  to  the  thing. — 
BalseU  v.  Benfn>w  (Okt)  lia 

An  oral  agreement,  altering  an  agreement  In 
writing,  ts  not  valid  aniess  executed. — Never- 
man  r.  Bank  of  Oass  County,  of  Plattsmouth, 
Neb.  (Okl.)  382. 

One  to  whom  a  pledge  was  made  to  secure  a 
note  held  entitled  to  show  by  parol  that  it  was 
agreed  he  might  apply  the  surplus  proceeds  of 
the  pledge  to  other  notes. — ^Lewjs  t.  First  Nat 
Bank  ((5r.)  990. 

S  10.  Opinion  erldenoe. 

In  an  action  for  damages  from  trespasses 
from  defendant's  hogs,  certain  testimony  of 
plaintiff  as  to  the  damages  held  competent. — 
Auckland  v.  Lawrence  (Colo.  App.)  1035. 

Questions  to  medutnlcs,  to  determine  whether 
it  was  necessary  to  sound  a  steam  whistle  to 

notify  employes  to  begin  and  quit  work,  held 
properly  excluded  as  relating  to  a  subject  of 
common  knowledge. — Powell  v.  Nevada,  C.  &  O. 
Ry.  (Nev.)  978. 

In  an  action  for  injuries,  it  was  not  revo^i- 
ble  error  to  permit  a  lending  quMtioa  to  be 
asked  of  a  physician  giving  expert  testimony. — 
Edwards  v.  Burke  (Wash.)  610. 

1 11.  Erldenoo  at  formor  trial  or  tm 

otHer  prooeedlnc. 

Testimony  of  a  witness  in  a  former  trial  hfld 
admissible  on  a  second  trial,  on  bis  being  be- 
yond the  jurisdiction  of  the  court. — ltu»i-Lewtn 
T.  Germania  Life  Ins.  Co.  (Colo.  App.)  3U5. 
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S  12.  Wol^ht  and  svAolenor. 

The  positive  statement  of  a  witness  that  an 
instrument  was  signed  by  a  given  i>erBon  is  not 
overcome  because  it  incidentally  appears  that 
he  was  not  present  when  it  was  signed. — Bauer 
v.  State  (Cal.)  280. 

EXAMINATION. 

Of  person  accused  of  crime,  see  "Crinunal 
Law,"  I  5. 

Of  witnesses  in  genoal,  see  "WltnesacB,'*  |  8. 

EXCEPTIONS. 

Necessity  for  purpoa*  of  lerlew,  see  "Appeal 

and  Error,"  S  3. 
Prebcrvation  in  record  on  appeal  or  writ  of  ei^ 

ror.  see  "Appeal  and  Error,"  i  11. 
Takitag  exceptions  at  trial,  see  "Criminal  Law." 

%  19. 

EXCEPTIONS,  BILL  OF. 

In  criminal  prosecntlon,  see  "Criminal  Law." 
I  23. 

In  proceeding  to  procure  new  trial,  see  **New 

Mandamus  to  compel  correction  of,  see  "Man- 
damus," {  2. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  H  S.  12. 

I  1.   Settlement,  slcnlnC)  amd  flUac. 

Where  it  did  not  appear  that  the  opposite 
arty  had  notice  that  a  document  purporting  to 
e  a  bill  of  exceptiooB  would  be  sought  to  be 
preserved  by  affidavits,  under  Mills*  Ann.  Code. 
|385t  it  could  not  be  so  pressved.— Froman  v. 
Wilson  (Odo.  App.)  615. 

Where  a  bill  of  exceptions  is  not  present 
for  allowance  until  after  the  term,  and  an  ex- 
tension of  time  is  not  requested  to  reduce  the 
cxcevtioDB  to  writing,  the  bill  cannot  be  allow- 
ed.-^. V.  CantUn  ft  Co.  t.  Miller  ft  Cbapman 
(Wyo.)  295. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  f  8l 

EXCISE 

Regulation  of  traffic  in  intoxicatbic  Ilcfoora,  see 

'Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  ''Homicide,"  {  & 

EXECUTION. 

See  "Attachment" 

Appointment  of  deputy  constable  to  make  exe- 
cution sate,  see  "Sheriflh  and  Constables," 
8  1. 

Effect  on  preventing  dormancy  of  judgment,  see 

"Judgment,"  i  11. 
Exemptions,  see  "Homestead." 
Indemnity  to  officer  making  executi<m  sale,  see 

"Sheriffs  and  Constables,"  §  2. 
In  justice's  court,  see  "Justices  of  the  Peace," 

{  8. 

Mandamus  to  compel  issuance  of,  see  "Manda- 

muB."  fiS  1.  2.  , 
Mandamus  to  compel  stay  pending  appeal,  see 

"Mandamus,"  S  2. 
Sale  of  municipal  proper^  on  execation.  see 

"Municipal  Corporations,**  S  S- 
Validity  of  laws  relating  to  issnanos  after  ex 

parte  order  as  denying  due  prooaas  of  law, 
"Constitutional  Law,"  S  6. 
Wroiurful  seisore  of  mortgaged  chattM%  ate 

"Chattel  Mortgages,"  |  8. 
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I  1.  iMMmfl^  form,  amA  M««iiltai  mt 

Under  Code  OIt.  Proc.  |  686,  permittiag  the 
enforcement  of  judgment  after  fire  years  b? 
leave  of  coart,  an  order  for  ezecation  i>  not 
iHTalid,  ]□  the  absence  of  Bi>eclal  dreumstan- 
cev,  for  want  of  previona  notice  of  the  motion. 
— Harrier  v.  Bassford  (Cal.)  1038. 

f  X.  Olalma  by  fUrd  vevMBS. 

TJnder  Code  Civ.  Proe.  J|  90©,  1220,  an  officer 
BeizinK  property  under  ezecation  is  not  bound 
to  deliver  it  to  a  lUaimant,  If  the  ezecntitm 

rtlalntiff  fmniahes  an  fndemoifylDK  bond^— Gal- 
[ck  T.  Bordeaoz  (Mont)  683. 

I  8.  Sale. 

An  executlcoi  sale  at  which  the  Jadgment  cred- 
itor was  the  purchaser  held  not  to  be  fraudulent 
merely  because  of  inadequacy  of  price. — ^Bfay- 
berry  v.  Whittier  (Cal.)  18. 

A  sale  under  en  execution  of  a  Justice  by 
one  not  an  officer,  at  whidi  the  oonatable  nei- 
ther attended  nor  tocA  part.  keU  vdd. — Stacy 
T.  Bernard  (Oolo.  ApP*)  615. 

I  4.   SnpplamentmrT  prooeedlags. 

Service  on  a  judgment  defendant  of  a  notice 
to  appear  in  snrolementary  proceeding  held 
not  to  give  plaintiff  a  lien  on  the  funds  held 
by  the  defendant,  nor  prevent  him  from  with- 
drawing such  funds  from  the  reach  of  hta  cred- 
ItorB.^^cGoDnell  v.  Woluott  (Kan.)  84& 

In  supplementary  proceedings  against  a  judg- 
ment debtor,  after  return  of  an  execution  un- 
satisfied Jield,  nnder  Code  Civ.  Proc  M  1260, 
ISO."),  that  an  order  reoulrlng  defendant  to 
pay  the  amount  of  the  judgment  from  the  sum 
to  be  collected  by  h^  on  a  chose  in  action  in 
her  favor  was  erroneous,  and  that  the  court 
should  have  appointed  a  receiver  to  collect  the 
order  and  make  Che  application. — In  re  Downey 
(.Moot.)  772. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution" ;  "Wilis." 

Appealability  of  order  maUng  allowances  to, 
see  "Appeal  and  Error,"  {  1. 

Collateral  attack  on  settlement  of  decedent's  es- 
tate, see  "Judgment,"  S  6. 

Courts  of  probate,  see  "Courts,"  S  4. 

Performance  of  contract  for  sale  of  land  after 
death  of  vendors,  sec  "Vendor  and  Purchas- 
er." I  1. 

Persons  entitled  to  review  In  action  against, 

see  "Appeal  and  Error,"  1  2l 
Service  of  notice  of  appeal  In 

"Appeal  and  Krror,"  0. 
Tentamentary  trustees,  see  "Trusts." 
Waiver  of  homestead  rights  by  wife  qualifying 

as  executrix,  see  "Homeatead,"  §  2. 

i  1.   Appointment,     qnalifloatleB*  mmA 
tOBvre. 

Under  Gen.  St.  1901,  S  2994,  the  district 
court  has  no  jurisdiction  of  an  appeal  from 
the  order  of  the  probate  court  refusing  to  re- 
voke letters  testamentary. — Graves  v.  Bond 
(Kan.)  851. 

Under  Code  Civ.  Proc.  1  2430,  and  section 
2434.  as  amended  by  Sesn.  Laws  1899.  p.  137, 
and  Civ.  Code.  §  18B7,  fteW,  that  letters  of  ad- 
ministration should  have  been  granted  to  a 
resident  of  the  state,  on  request  of  brothers 
and  sisters  of  decedent  residing  in  Scotland, 
and  not  to  the  public  administrator. — In  re 
Watson'B  Estate  (Mout.)  702. 

Under  Rev.  St  1899.  8$  4.570,  4628,  4637.  a 
nonresident  of  the  state  may  qualify  and  act 
as  executor. — Hecht  v.  Carey  (Wyo.)  705. 

Where  an  executor  was  erroneously  removed 
from  olfice  solely  on  the  ground  that  be  was 
a  nonresident,  and  the  fact  of  his  nonresidence 
was  admitted,  it  was  not  necet!»ary  for  the 
Supreme  Court,  in  order  to  reverse  the  judg- 
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ment,  to  have  all  the  evidence  before  it — 
Hecht  V.  Carey  (Wyo.)  705. 

Where  the  lower  court  erroneoosly  removed 
an  executor  on  the  ground  of  nonresidence,  the 
Supreme  Court  coutd  not  sustain  the  order  on 
other  grounds  than  that  acted  upon  by  the 
lower  court— Hecht  v.  Carey  (Wyo.)  70B. 

Under  Rev.  St  1899,  H  4570,  4622,  4623, 
4^8,  4637,  a  nonresident  executor  cannot  be 
removed  from  office  on  account  of  his  non reel- 
den  ce,  unless  he  permanently  removes  from 
the  state  or  withdraws  himself  bey<n^  thepro- 
cess  of  the  court— Hecht  v.  Corey  (Wyo J 
705. 

I  S.   Cslleetlw  ud  m«naa:ement  mt  es- 
tate. 

An  estate  held  not  chargeable  with  expenses 
of  administrator  incurred  in  advising  with 
counsel  in  respect  to  interests  and  demands 
antagonietlG  to  the  dalms  of  the  heirs. — In  re 
Davis*  Estate  (Hont)  704;  Root  t.  Leyson,  Id. 

An  administratrix  hinds  herself  by  her  eon- 
tract  personally  to  the  extent  of  the  assets  of 
the  estate  In  her  hands. — Carpenter  v.  Lindau- 
er  (N.  M.)  57. 

I  S.  AUowAMoea  to  snrrlvlac  wtte,  hna- 
baHd,  or  eUldren. 

An  allowance  to  a  widow  of  the  personal 
effects,  etc.,  of  the  deceased  husband,  and  a 
monthly  sum  for  satH>ort  pending  settlement 
of  the  estate,  held  not  excessive.— ip  re  Dras- 
do's  Estate  (Wash.)  1022. 

The  court,  in  making  an  allowance  to  a  widow, 
may  take  into  consideration  the  character  and 
amount  of  the  estate  of  the  deceased  husband 
and  the  provision  he  sought  to  make  for  her,  as 
well  as  her  necesdtles.— In  re  Drasdo's  Estate 
(Wash.)  1022. 

The  immoral  conduct  of  a  wife  during  her 
marriage  Add  not  to  deprive  her  oi  her  right 
as  a  widow  on  the  death  of  the  husband. — In 
re  Drasdo's  Estate  (Wash.)  1022. 

I  4.    Allowamee  uid  pftyiaeat  of  elftlma. 

AjQ  actiou  held  to  lie  against  an  executor, 
without  presentation  of  claim  against  an  estate, 
for  speciflcproperty  bdonring  to  plaintiff. — 
Spragoe  v.  Walton  (Oal.)  6w. 

An  action  against  an  executor  in  favor  of  the 
estate  for  property  held  In  trust  held  not  affect- 
ed by  the  statute  of  limitations. — Sprague  v. 
Walton  (Cal.)  MB. 

The  allowance  of  a  claim  against  a  decedent's 
estate  for  less  than  the  full  amonnt  therettf  is 
a  rejection  of  all  the  rest  of  the  claim.— Jones 
T.  Walden  (Cal.)  1046. 

Under  Code  Civ.  Proc.  H  1560,  1662,  debts 
and  expenses  of  administration  are  to  be  paid 
for  out  of  Intestate  estate,  and  not  out  of  prop- 
erty disposed  of  by  will. — In  re  Traver's  £^ 
tate  (Cal)  1058;  Burk  v.  Norton,  Id. 

In  an  action  to  charge  the  estate  of  a  dece- 
dent with  rent  of  a  dwelling  house  occupied 
by  him,  in  the  absence  of  any  contract,  the 
fact  that  the  plaintiff,  his  stepdaughter,  lived 
with  him,  and  until  his  death  made  no  de- 
mand for  rent,  does  not  preclude  recovery. — 
Story  V.  McOormick  (Kan.)  819. 

In  an  action  by  a  stepdaughter  against  her 
stepfather's  estate  to  recover  for  rent  of  prem- 
ises occupied  by  him,  instruction  as  to  her 
right  to  recover  held  jiroperly  given. — Story  v. 
McCormick  (Kan.)  819. 

Allowance  of  a  claim  against  an  estate  is  not 

an  effective  judgment  until  an  order  to  pay  the 
same,  and  a  proceeding  to  obtain  such  order  is 
not  an  action  on  the  Judsnipnt  of  allowance, 
within  Comp.  Laws  1S07,  §  2014.  providing  that 
actions  on  a  judement  must  be  brought  within 
seven  years. — Gutierrez  v.  Scholle  (N.  M.)  50. 

The  jiidgmpnt  of  a  probate  court  allowing  a 
claim  against  an  estate  in  the  form  of  a  note 
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which  is  not  sworn  to,  is  erroneous,  but  not  void 
for  want  of  jurisdiction,  under  Comp.  Laws 
1S97,  i  1967.— Gutierrez  v.  Scholle  (N.  M.)  50. 

Under  Comp.  Laws  1897,  g  2015,  in  the  ab- 
sence of  anT  sbowing  to  the  contrary,  it  will  be 
presumed  that  all  proceedings  to  have  a  claim 
allowed  were  proper.— Oatierres  v.  Scbolle  (N. 
M.)  50. 

An  objection  that  an  appeal  was  from  one  of 
two  separate  probate  decreen  held  unsustain- 
able.—Gillett  V.  Chavez  (N.  M.)  68. 

Under  Laws  1854-55.  p.  838,  and  Const,  art 
7,  I  12,  thft  conotr  coart  had  jurisdiction  to 
hear  and  determine  claims  agaiust  an  eetate 
'which  had  been  presented  to  and  rejected  by 
the  administrator. — In  re  Morgau's  Estate 
lOr.)  1029. 

The  objection  that  a  claim  against  a  dece- 
dent's estate  was  not  presented  oy  the  proper 
person  is  s  matter  in  abatement  only,  and  is 
waived  by  joining  issue  on  the  merits  without 
raising  it  in  the  county  court. — In  re  Mor- 
gan's Estate  (Or.)  1029. 

Payments  made  by  an  administrator  to  his  at- 
torney frrnn  funds  of  the  estate  are  made  at  the 
admlnistratMr's  peril,  until  the  administrator's 

claim  therefor  has  been  allowed  after  notice  to 
all  persons  interested. — In  re  Sullivao's  Elstate 
(Wash.)  945;  Corcoran  r.  Bell,  Id. 

I  6.   IMstrllni'tiom  of  eatate. 

^Vhere  an  executrix  appeared  and  contested 
an  order  for  partial  distribution  as  executrix 
only,  she  shooU  be  considered  as  having  made 
default  in  her  capacity  as  devisee. — In  re  Mor- 
l^by's  Estate  (Cal)  960;  Murphy  v.  O'Connor, 

Where  legatees  and  devisees  did  not  appear 
to  contest  a  petition  for  partial  distribution, 
and  an  order  therefor  was  only  appealed  from 
by  the  executrix  for  insufficiency  of  the  peti- 
tion in  other  respects,  the  order  became  una) 
in  BO  far  as  it  allowed  the  legacies  to  petition- 
ers.— In  re  Murphy's  Estate  (Cal.)  900 ;  Murphy 
V.  O'Connor,  Id. 

A  petition  for  a  partial  distribution  of  an  es- 
tate, in  the  exact  language  of  Code  Civ.  Proc  { 
1661,  held  sufficient  os  against  the  executrix. — 
In  re  Murphy's  Elstate  (Cal.)  960;  Murphy  v. 
O'Connor,  Id. 

An  executrix  in  her  representative  capacity 
held  not  entitled  to  contest  legateea*  rights  on 
the  ground  that  they  had  forfeited  their  legacies 
under  a  provision  of  the  will  by  contesting  it — 
In  re  Murphy's  Estate  (Cal.)  960;  Muiphy  v. 
O'Connor,  Id. 

Where  an  administrator  improperly  paid 
funds  belonging  to  the  estate  to  hia  attorney  for 
fees,  an  order  will  not  be  granted  upon  the  at- 
torney compelling  restitution. — In  re  Sullivan's 
Estate  (Wash.)  945 ;  Corcoran  v.  Bell,  Id. 

8  6.  Aetlomi. 

In  an  action  by  a  corporation  against  a  de- 
cedent's estate,  evidence  held  admissible  that 

ElaiutifTs  president  knew  of  the  claim  in  suit 
efore  decedent's  death.— California  Electric 
Light  Co.  V.  California  Safe  Depodt  &  Trust 
Co.  (Cal.)  872. 

Oertalu  evidence  in  an  action  against  a  dece- 
dent's estate  held  admissible  to  show  that  the 
right  of  action  existed  before  the  death  of 
decedent. — California  Electric  Light  Co.  v. 
California  Safe  Deposit  &  Trust  Oo.  (Cal.) 
872. 

Evidence  in  an  action  against  a  decedent's 
estate  held  to  justify  judgment  for  plointiff. — 
California  Electric  Light  Co.  v.  California  Safe 
Deposit  &  Trust  Co.  (Cal.)  372. 

Under  Code  Civ.  Proc.  8  1498,  limiting  time 
tor  bringlDg  Bults  on  claims  against  decedent's 
astate^  funitatlon  keld  to  run  from  date  of  »• 
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ection  .by  administrator. — Jones  t.  Walden 
Cal.)  1046. 

In  an  action  by  a  stei>daughter  against  a  step- 
father's estate  to  recover  for  rent  at  prem- 
ises occupied  by  him,  it  was  not  error  to  per- 
mit plaintiff  to  testify  that  she  always  ex- 
pected to  receive  rent  for  the  property.— Story 
V.  McCormick  (Kan.)  819. 

Where  the  petition  in  an  action  against  an 
administrator  shows  that  the  action  was  not 
commenced  within  three  months  from  tiie  re- 
jection of  the  claim  (Bev.  St  1899,  {  4753). 
the  objection  may  be  raised  by  general  de- 
murrer.— Colombia  Savlngi  &  Loan  Ai^n  t. 
Clause  (Wyo.)  708. 

I  7.  AooovBtiac  and  settlement. 

Under  Code  Civ.  Proc  I  1465,  the  court,  in 
proceedings  for  the  settlement  of  an  administra- 
tor's final  account  held  authorised  to  allow  the 
proceeds  of  a  tract  of  land  incumbered  nnder  a 
mortgage  covering  the  homestead  In  paying  off 
the  incumbrance  on  the  homestead, — In  re 
Shively'B  Estate  (CaL)  869. 

The  account  of  an  administrator  is  not,  in 
proceedings  for  a  final  settlement  evidence  •>  to 
contested  items. — In  re  Sblvety's  Estate  (Cal.) 

869. 

Where,  in  proceedings  tar  the  aettlement  of 
the  final  account  of  an  administrator,  the  appel- 
lant has  not  pointed  out  the  evidence  as  to  an 
item  complained  of,  the  court  will  presume  that 
the  evidence  sustains  the  finding. — In  re  Shive- 
ly's  Estate  (Cal.)  869. 

Under  Code  Civ.  Proc.  |  1722,  sobd.  3.  as 
amended  by  Sess.  Laws  1899,  p.  146,  no  appeal 
Ilea  from  an  order  of  the  district  court  refusing 
to  vacate  an  order  settling  an  admini8tratoi''B 
account,  or  from  an  order  refusing  to  vacate  a 
decree  of  distribution. — In  re  Kelly's  Estate 
(Mont)  579. 

Evidence  in  support  of  an  administrator's 

account  held  sufficient  to  sustain  the  aUowauL-e 
to  an  attorney  for  the  estate,  of  $12,500  for 
1%  years'  services. — In  re  Davis'  Estate  (Monti 
7U4;  Root  V.  Leyson,  Id. 

The  pnrpose  of  the  intermediate  accounts  of 
an  administrator  being  to  inform  the  conn 
and  persons  interested  as  to  the  receipU,  dis- 
bursements, and  changes  in  property,  if  any. 
the  administrator  need  not  charge  himself  there- 
in with  the  appraised  value  of  the  entire  estate. 
—In  re  Davis'  Estate  (Mont.)  701;  Boot  v. 
Leyaon,  Id. 

Where  attorneys  were  retained  generally,  and 
represented  the  estate  in  all  litigation  for  sev- 
eral years,  the  administrator's  account  for  the 
amount  paid  such  attorneys,  is  sufflcieotly  item- 
ized by  giving  the  dates  of  the  commencement 
and  close  of  such  services,  with  the  gros« 
amount.— In  re  Davis'  Estate  (Hont)  TOi; 
Root  V.  Leyson,  Id. 

Orders  making  allowances  to  an  administrator 
for  the  services  of  himself  and  attorney,  with- 
out notice  to  and  without  the  personal  appear- 
ance of  the  distributees,  held  void. — In  re  Sulli- 
van's Estate  (Wash.)  945;  Corcoran  v.  Bell,  Id. 

8  8.    Ezeoutors  de  bob  tort. 

An  executor  de  son  tort  hdd  not  entitled  to 
recover  fees  from  the  estate  for  his  acts  in 
the  course  of  administration. — Slate  v.  Henkle 
(Or.)  325. 

An  executor  de  aon  tort  Acid  not  entitled  to 

recover  from  the  estate  for  sums  paid  out  for 
his  bond,  or  appraisers'  and  justices'  fees,  nor 
for  services  of  himself  and  bis  attorney,  unlera 
such  services  were  of  benefit  to  the  o&te. — 
Slate  T.  Henkle  (Or.)  325. 

Under  B.  &  C.  Comp.  8  385,  an  executor  de 
son  tort  has  an  adequate  remedy  at  law  to  re 
cover  payments  rightfully  made  by  him  in  the 
course  of  adminiBtration. — Slate  t.  Oenlde  (Or.) 
826. 
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Where  deceased's  son  was  appointed  admiDis- 
'trator  by  a  void  order,  he  was  entitled  to  set 
off  paymeDts  made  by  him  for  the  benefit  of  the 
t.^ttute  against  his  liability  to  the  rightful  ad- 
mi  oistrator  tor  vonTersion  of  property  oelonging 
to  the  estate.— Slate  t.  Henble  (Or.)  325. 

EXEMPLARY  DAMAGES. 

For  libd  or  slander,  see  "Libel  aad  Slander," 
f  2. 

EXEMPTIONS. 

Sea  "Homestead." 

EX  MALEFlCtO. 

See  "TnutB,"  |  1. 

EXPERT  TESTIMONY. 

Discretion  of  court  as  to  number  of  e^prat 

witnesses,  see  "Trial,"  S  1- 
In  civil  actions,  see  "Kvidencei"  fi  10. 
In  criminal  prosecutions,  see  "Criminal  Law,** 


•     EX  POST  FACTO  LAWS. 

Constitutional  restrictiona,  pee  "Conatitational 
Law,"  fi  4.  ■ 

Retroactive  operation  of  itatutea,  see  "Stat- 
utes," S  4. 

FACTORS. 

See  "Brokers.** 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

FALSE  PRETENSES. 

'  An  indictment  under  Pen.  Oode,  fi  72,  for  pre- 
senting a  frandolent  claim,  hold  iDsufficient  to 
satisfy  sections  930--932  in  not  alleging  wherein 
it  was  fraudulent  —  People  t.  Mahony  (Cal.) 
35^ 

FALSE  SWEARING. 

See  "Perjuiy.'' 

FEDERAL  COURTS. 

See  "Courts,"  S  & 

FEES. 

Of  attorney,  see  "Attorney  and  Client,"  i  2, 

Of  .county  officers,  see  "Counties,"  §  2. 

Of  particular  classes  of  officers,  see  "Clerks  of 

Courts";  "Justices  of  the  Peace,"  I  1.  . 
Payment  on  appeal,  Bee  "Appeal  and  Error," 

S  & 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  fi  2. 

FENCES. 

Duty  of  railroad  to  build,  see  "Railroads,"  S  4. 

Limitation  of  action  for  killing  animals  on  tin- 
fenced  railroad,  see  "Limitation  of  Actions," 
fi2L 

FILING. 

Cei'tiScate  of  nomination,  see  "Elections,"  {  3. 
Contract  for  conditional  sale,  see  "Sales."  I  8. 
Criminal  information  or  complaint,  see  "In- 
dictment and  Information,"  $  1. 


FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  S  X 

FINDINGS. 

Of  Interior  Department,  see  "Public  Lands," 
fi  I. 

Be^-iew  on  appeal  or  writ  of  vnor,  see  "Appeal 

and  BiTOr,^'  |  23. 
Setting  aside,  see  "New  Trial,"  1 1. 

FINES. 

In  an  action  to  recover  a  fine  for  a  violation 
of  a  town  ordinance,  the  entry  of  a  judgment 
of  nonsuit  held  erroneous. — People  t.  Croot 
(Oolo.  App.)  3ia 

FIRES. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," fa 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

fi  1.    OItU  liability. 

An  injunction  to  restrain  defendants  from  In- 
terfering with  the  use  of  certain  land  by  plain- 
tiff may  be  pleaded  in  bar  of  an  action  of  forci- 
ble entry  and'  detainer. — ^Lowry  v.  Mitchell 
(Okl.)  379. 

In  forcible  entry  and  detainer,  defendant  can 
show  an  injunction  restraining  plaintiff  from 
interfering  with  defendant's  ppssession. — Lowry 
T.  Mitchdl  (Okl.)  370. 

FORECLOSURE. 

Of  delinquent  tax  certificate,  see  'Taxation," 

S  4. 

Of  lien,  see  "Mechanics'  Liens,"  fi  6. 
Of  mortgage,  see  "Building  and  Loan  Associa- 
tions" ;    'Mortgages,"  fi  2. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  |  6. 

FOREIGN  JUDGMENTS. 

See  "Judgment."  fi  12. 

FORFEITURES.. 

Of  insurance,  see  "Insurance,"  8fi  2,  7. 

Of  land  conveyed  for  particular  purpose,  see 
"Deeds."  fi  1. 

Of  option  to  purchase  mining  ground,  see 
"Mines  and  Minerals."'  fi  2, 

Suit  to  remove  cloud  on  title  distinguished 
from  action  to  declare  forfeiture,  see  Quiet- 
ing Title,"  f  1. 

FORMER  ADJUDICATION. 

Sea  "Judgment,"  fifi  7,  8. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law  "  I  4 

FORMS  OF  ACTION. 

See  "Action"  §  1;  "Ejectment";  "Replevin"; 
"Trespass,**  1 1;  "Trover  and  Couveisiou." 
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78  PACIFIC  REI'OBTBB. 


FORNICATION. 


See  "FnstltatloiL'* 


FRAUD. 


See  "False  Pretenaea" ;   "Fraudulent  Convey- 

RDCeB." 


Cancellation  of  inBtrnniaitB  for,  see  Cancella- 
tion of  Instruments,"  fi  1. 

Gi-ound  for  equitable  relief,  see  "Equity,"  |  1. 

In  execution  sale,  see  "Execution,"  S  3. 

Oa  sale  by  assignee  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  §  2. 

Jurisdiction  of  probate  court  In  action  for  de- 
ceit, see  "Courts,"  §  4. 

Unfair  cnnpetition,  sea  "Kade-Harks  and 
Trade-Names,*'  {  1. 

i  1.  Deoeptiom  eonitltntiiic  fraud  and 
UaSiUtr  therefor. 

A  purchaser,  suing  for  fraudulent  representa- 
doDs  made  by  the  vendor  as  an  inducement  for 
the  sale,  cannot  recover  by  showing  a  mutual 
mistake  of  the  parties. — Connell  t.  El  Paso 
Gold  Hin.  &  Hill.  Co.  (Colo.  Sup.)  677. 

A  vendor  of  a  mining  claim,  who  merely  pre- 
sented an  erroneous  copy  of  a  map  made  by 
B  third  person,  held  not  guilty  of  fraud  in  in- 
ducing tjie  purchafier  to  purchase  it. — Oonnell 
V.  El  Paso  Gold  Min.  &  Mill.  Co.  (Cola  Sup.) 
677. 

False  and  fraudulent  statements  which  Inci- 
dentally refer  to  the  sale  of  real  estate,  and  to 
the  lights  of  a  person  under  a  bid  therefor  at 
sheriff's  sale,  heid  actionable  to  Oie  extent  of  the 
injuries  sustained. — Newell  T.  Long-Bell  Lum- 
ber Co.  (Okl.)  101. 

After  one  has  viewed  timber  land  with  a  view 
of  locating,  held,  that  be  cannot  set  up  false 
representations  of  his  agent  prior  to  such  view, 
— Zilke  V.  Woodley  (Wash.) 

i  2.  Aotlona. 

A  c-oiiiiiluint  held  to  state  a  canse  of  action 
based  on  fraudulent  representations. — Connell 
V.  EI  Paso  Gold  Min.  &  BlilL  Co.  (Colo.  Sap.) 
677. 

FRAUDS,  STATUTE  OF. 

Requirements  as  to  conatvuctiTe  trusts,  see 
"TrastB."  I  1. 

I  1.  Promises  to  answer  for  debt,  de- 
fault, or  misoarriasB  of  another. 

A  promise  to  pay  the  debt  of  another  held 
an  original  obligation,  under  Civ.  Code,  §  3G12, 
subd.  3,  and  so  not  within  the  statute  of 
frauds. — McCormick  t.  Johnson  (Mont.)  600. 

A  guaranty  of  payment  of  a  negotiable  note, 
transferred  by  delivery  for  consideration  by 
the  guarantor,  held  not  within  the  statute  of 
frauda— Swenson  v.  Stoltz  (Wash.)  998. 

§  8*   Agreements  not  to  bo  performod 
within  one  year. 

An  oral  agreement  to  lease  certain  real  es- 
tate from  JnTy  1.  1903.  to  January  1  1906.  was 
void  under  the  statute  of  frauds. — ^Dechenbach 
V.  Bima  (Or.)  606. 

8  3.    Real  property  and  estates  and  in- 
terests therein. 

An  agreement  for  the  sale  of  real  estate  held 
invalid,  unless  the  same  be  in  writing  and  sub- 
scribed by  the  party,  or  by  his  agent  authorized 
in  writing  to  subscribe  for  8uc£  party,  under 
Wilson's  Rev.  &  Ann.  St  1903,  S  m— Ilalseli 
V.  Kenfrow  (Okl.)  lia 

Ballinger's  Ann.  Codes  &  St.  §g  4517,  4518, 
45<j8,  4.I1JJ).  4^t'Q,  held  to  fniju'i-st'dp  the  provi- 
sions of  the  English  statute  of  frauda  with 


respect  to  real  property,  adopted  as  a  part 
of  the  common  law  in  18o3. — Richards  v.  Red- 
elBheimer  (Wash.)  934. 

Ballinger's  Ann.  Codes  &  St.  §  456S,  had  to 
modify  section  4617,  previously  oiacted,  and 
providing  that  all  contracts  evidencing  any  in- 
cumbrance of  real  estate  shall  be  by  deed. — 
Richards  v.  Redelsheimer  (Wash.)  934. 

Ballinger's  Ann.  Codes  &  St  S{  4568,  4676^ 
reqairing  contracts  not  to  be  performed  within 
a  year  to  be  in  writing,  held  to  have  no  applica- 
tion to  leasee.  —  Richards  t.  Redelsheimer 
(Wash.)  934. 

Under  BalUnger's  Ann.  Codes  &  9t  |  4668, 
reduiring  leases  of  real^  to  be  in  writing,  a 
contract  to  execute  a  lease  is'  InvdUd,  unless  la 
writing. — Richards  t.  Kedelsheimor  (Wash.) 
934.  ■ 

A  contract  held  to  be  for  the  leasing  of  real, 
and  not  personal,  property. — Ridurds  t.  Re- 
delsheimer (Wash.)  934. 

i  4.    Beanisitos  and  anSeienoy  of  wrtt- 

A  bond  reciting  that  it  is  for  value  received 
sufficiently  expresses  the  considerati<m  under 
the  statute  of  frauds. — White  Sewing  Mach. 
Co.  v.  Fowler  (Nev.)  1034. 

A  memorandum  for  the  sale  of  real  estate 
must  be  complete  and  leaTS  nothing  to  rest  In 
parol.— Halsell  v.  Renfrow  (OkL)  IISL 

A  complete  contract,  binding  under  the  stat- 
ute of  frauds,  may  be  gathered  from  letteis,  tele- 
nams,  and  writings  between  the  parties.— 
HalseU  v.  BenfrovTOkl.)  118. 

I  5.   Operation  and  effect  of  atatnto. 

Defendant,  having  entered  leased  prop«-ty  un- 
der the  tenancy  of  bis  vendor  of  a  stock  of 
goods,  held  not  entitled  to  enforce  in  equity  an 
oral  promise  of  the  landlord  to  execute  a  new 
lease  to  defendant  for  a  term  of  years. — Dech- 
enbach  v.  Rima  (Or.)  666. 

A  parol  promise  to  execute  a  lease  for  a  term 
of  years,  on  which  defendant  acted  in  porchas- 
ing  a  stock  of  goods,  held  insufficient  to  estop 
plaintiff  from  subsequently  denying  the  en- 
forceability of  such  promise. — Dechenbach  t. 
Rima  (Or)  666. 

f  6.    Pleading;,  avidonoa,  trlmlt  and  m- 
Tiew. 

Where  the  value  of  property  involred  in  a 
sale  is  such  as  to  bring  the  sale  within  the 

statute  of  frauds  (Civ.  Code,  S3  218G,  2340. 
and  Code  Civ.  Proc.  §  3276),  the  burden  is  up- 
on plaintiff,  in  an  action  for  breach  of  sudi  con- 
tract, to  establish  a  valid  extract  under  Aa 
statntes,  together  with  Its  breach  uid  the  con- 
sequent damages. — Brophy  v.  Idaho  Produce  ft 
Provision  Co.  (Mont)  493. 

Evidence  held  admissible  to  show  that  a 
promise  to  pay  ttie  debt  of  another  was  for  a 
valuable  consideration,  and  so  not  within  the 
statute  of  frauds. — ^McCormiek  T.  Jofansoa 
(Mont.)  500. 

Under  Code  Civ.  Proc.  {  1528,  no  replication 
is  recfuired  to  an  amendment  to  an  answer  plead- 
ing the  statute  of  frauds. — Duane  t.  Molinak 
(Mont)  688. 

FRAUDULENT  CONVEYANCES. 

See  "Chattel  Mortgages,"  |  4. 

S  1.  Transfers  and  tmnaaotloBa  InTaUd. 

Evidence  held  losufflcient  to  snstain  a  parol 
gift  of  land  from  a  mother  to  her  son,  as 
against  a  judgment  creditor  of  the  mother. — 
Bank  of  Willows  v.  Small  (Gal.)  268. 

A  husband  being  neither  insolvent  nor  in  con- 
templation of  insolvency,  a  deed  of  bis  land  to 
his  wife  is  valid,  though  made  without  consid- 
eration.—White  T.  Bease  (Cal.)  049. 
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Where  defendant  pnrchased  merchandise  in 
bulk  without  complying  with  the  statute  regu- 
lating sales  io  bulk,  he  became  a  tmstee,  and 
accountable  to  the  seller'i  creditors  for  the 
dispositioii  of  the  property. — Kobn  t.  Flshbach 
(Waah.)  199. 

Where  a  vendee  of  goods  sold  in  bulk  was 
garnished  a  creditor  of  the  vendor,  and  the 
goods  were  of  more  value  than  the  amount  due 

vendor's  creditor,  it  was  immaterial  that  the 
value  of  the  goods  at  the  time  they  were  dis- 
posed of  by  the  vendee  was  not  shown. — Kobn 
T.  Fiahbach  (Wash.)  199. 

Where  defendant  parchaaed  a  stock  of  goods 
withoat  complying  with  the  statute  regulating 
sales  in  bulk,  it  was  no  d^ense  to  a  gar- 
nishment that  at  the  time  of  the  garnishment 
defendant  was  not  indebted  to  the  seller  and 
had  none  of  the  goods  in  his  possession. — Kohn 
T.  Fiahbach  (Wash.)  199. 

A  sale  of  the  bosiness  of  a  boarding  honse 
and  restaurant,  with  appliances,  held  a  sole 
of  a  stock  of  "goods,  wares,  and  merchandise," 
within  Pierce's  Code,  {  5346.— Plass  jr.  Mor- 
gan (Wash.)  784. 

Laws  1901,  p.  222,  c  109.  S§  1-3.  relative 
to  the  sale  of  goods  in  bulk,  applies  to  and 
protects  agalnat  such  sales  all  the  creditors  of 
the  vendor,  and  not  merely  wholesalers. — -Bk- 
lund  V.  Hopkins  (Wash.)  787. 

I  2.   Remedies  of  eredltora  asd  pnrohas* 
era. 

In  a  creditors'  suit  to  set  aside  a  conveyance 
of  land  hy  a  surety  for  the  plaintifT*  debt,  ev- 
idence is  adnusaible  to  prove  the  insolvency  of 
the  principal  and  also  of  the  surety  aside  from 
the  land  conveyed. — ^Bank  of  Willows  t.  Small 
(Cal.)  263. 

Statement  of  conditions  under  which  a  cred- 
itors' bill  may  be  maintained  where  i^aintifF 
has  a  Ilea. — Stephens  v.  Parrin  (Colo.  Sup.) 
688. 

Part  of  answer  to  creditors*  bill,  alleging  in- 
stitution of  supplementary  proceedings,  neld 
groiwry^^Btricken. — Stephens  v,  Parvin  (Oolo. 

A  simple-contraet  credltw,  claiming  no  In- 
terest in  the  debtor's  land,  cannot  in  fore> 
closure  attack  the  validity  of  mortgage  given 
to  another  creditor, — Chicago  BIdg.  &  Mfg.  Co. 
T.  I.  A.  Taylor  Banking  Co.  (Kan.)  808. 

Where  a  mortgagee  of  chattels  seizes  the 
mortgaged  chattels  in  the  bands  of  a  third  per- 
flon  claiming  to  be  the  owner,  such  mortgagee 
mast  show  that  It  became  an  Incnmbrascer  in 
good  faith  subsequent  to  the  fraudulent  trans- 
fer.—First  Nat  Bank  v.  Yeoman  (Okl.)  388. 

GAMING. 

i  1.   Orimin*!  reapouslbUltr. 

Where,  on  trial  for  keeping  a  gaming  house, 
there  was  evidence  that  accused  at  the  time 
of  his  arrest  was  in  posseasion  of  gambling 
devices,  it  was  not  error  to  admit  the  same. — 
State  T.  Hunum  (Kan.)  805. 

GARNISHMENT. 

See  "Attachment" ;  "Execution." 

Gamishment  of  purchaser  of  goods  in  violation 
of  hulk  stock  laws,  see  **Fraadulent  Convey- 
ance*," I  1. 

GIFTS. 

Transfer  taxes,  see  "Taxation,**  |  8. 

I  1.   Imter  tItos. 

Facts  held  to  show  a  sufficient  delivery  to 
make  complete  a  eift  of  a  bank  deposit. — 
Spragne  t.  Walton  (Gal.)  64S. 


i  2.   0»usa  mortis. 

Delivery  of  check  h^d  valid  gift  causa  mor- 
tis.—Fhinn^  T.  State  (Waah.) 

GOOD  FAITH. 

Of  purchaser,  see  "Vendor  and  Forchastt,"  {  2. 

GOOD  WILL 

StockholiIeT's  Interest  in  good  will  of  corpora- 
tion, see  "Corporations,"  i  3. 

A  trading  corporation  may  acquire  a  good 
will,  as  deSoed  by  Civ.  Code,  g  992,  in  its  busi- 
ness, and  procure  the  protection  thereof  against 
unfair  tra^ — Dodge  Stationery  Co.  t.  Dodge 
(GaL)87». 

GRAND  JURY. 

See  "Indictment  and  Infonhation." 
Jurisdiction  of  territorial  court  to  summon,  see 

"Courts,"  I  6. 
Privilege  of  witnesses  before,  see  "Witneaees," 

§3.  . 

Under  Code  Civ.  Proc.  S  245,  a  grand  jury 
organized  In  December,  1903,  from  the  jury 
list  of  that  year,  and  not  discharged  by  the 
court,  may  retam  a  valid  indictment,  though 
the  jury  list  for  1904  may  have  been  made 
and  filed  before  the  date  of  the  indictment — 
Stete  T.  Secon^  Judicial  Dist  Court  (Uout) 

A  member  of  a  jary  conunissitm,  -who  by  his 
own  mlMondact  as  a  member  of  each  commis- 
sioD  has  rendered  the  making  of  the  jury  list 
so  irregular  that  as  to  others  it  might  be  In- 
valid, cannot  take  advantage  of  his  own  wrong- 
doing when  called  on  to  answer  a  criminal 
diarge  presented  by  a  grand  jury  selected  from 
such  jury  list. — State  v.  Second  Judicial  Dist 
Court  (Mont)  760. 

Where  no  election  has  been  held  in  a  newly 
organized  county,  the  court  may  issue  an  open 
venire  to  summon  grand  jurors  possessing  thi? 
necessary  qnalificatlons.  —  Moran  t.  Territory 
(Okl.)  111. 

GRANTS. 

Of  public  landa,  see  "Public  Lands;** 

GUARANTY. 

See  "Principal  and  Sure^." 
Regniremcnts  of  statute  of  frauds,  see  "BVaods. 
Statnte  of,"  S  1. 

I  I.  Gonstrnotltm  and  opentloB. 

Laws  1899.  p.  345,  e.  149,  S  18,  held  not  to 
apply  to  a  suit  on  a  guaranty  of  payment  of 
an  instrument  transferred  by  delivery  without 
indorsement. — Swenson  v.  Stoltz  (Wash.)  909. 

GUARDIAN  AND  WARD. 

Collateral  attach  on  appointment  of  guardian, 
see  "Judgment"  9  6. 

I  1.   Appointment,    qiiallfleatii»t  »UI 
tenare  of  ffnmrdlaa. 

Under  Gen.  St  1901,  c.  4ti,  the  probate  court 
in  the  coun^  of  a  minor's  domicile  has  atone 
jorisdiction  to  appoint  a  guardian. — Conneil  v. 
Moore  (Kan.)  l&f. 

Appointment  of  a  temporary  guardian  for  a 
minor  Aeld  error,  where  the  permanent  guard- 
ian could  perform  the  duties  required. — In  re 
Barnes  (Wash.)  783;  Reed  v.  Brown,  Id. 

I  X.   Bales  amd  eonTeyaBOes  uder  order 
of  eovrt. 

Where  the  probate  court  of  E.  county  ap- 
pointed a  guardian  of  a  minor  whose  domicile 
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wav  in  G.  countr,  snd  directed  a  sale  of  the 
ward's  land  in  E.  county,  the  gaardian's  deed 
was  Toid  as  against  the  purchaser  and  aninst 
his  grantee. — Cotmell  r.  Moore  (Kan.)  161. 

I  3.  AotloBS. 

An  averuient  that  a  nardlan  was  appointed 
is  put  in  issue  under  Civ.  Code,  {  Iw,  by  a 
Terified  answer  denying  generally  the  aver- 
ments of  the  petition. — Caple  t.  Drew  (Kan.) 

I  4,    Aaoowmtlitc  ud  aettlememt. 

On  appeal  from  decree  on  exceptione  to  re- 
port of  guardian,  held  that  an  authenticated 
record  of  the  report  and  exceptions  was  neces- 
sary) and  that  statements  in  the  abstract  of  rec- 
ord or  in  a  brief  would  not  talra  the  place 
thereof. — Lowe  v.  Smith  (Oolo.  App.)  810. 

HABEAS  CORPUS. 

I  1.  ]r»t«M  mmA  KMmnds  af  remadr. 

One  committed  for  contempt  in  failing  to 
comply  with  an  order  entered  against  her  in 
supplementary  proceedings  held  not  entitled  to 
obtain  releaaa  from  custody  in  habeas  corpus 
proceedings. — In  re  Downey  (Mont.)  772. 

Where  relator  was  convicted  of  grand  lar- 
ceny, he  was  not  entitled  to  a  writ  of  habeas 
corpus  to  review  a  judgment  entered  thereon, 
—til  re  Clark  (Utah)  475. 

I  2t  JnrisdiQtlimi  pvoeeedlnsai  mMd  r^m 
lief. 

Snfflciency  of  the  evidence  to  support  a  con- 
viction cannot  be  reviewed  on  habeas  corpus. 
— Ez  parte  Smith  (Ariz.)  1035. 

Errors  not  going  to  the  Jurisdiction  cannot  be 
reviewed  on  nabeaa  corpus. — }fix  parte  Smith 

(Ariz.)  1085. 

The  sufficiency  of  evidence  to  warrant  an  in- 
dictment held  not  to  be  inquired  into  on  habeas 
corpus,  though  the  evidence  introduced  before 
the  grand  jury  was  taken  down  as  authorized 
by  Pen.  Code,  §  925.  as  amended  by  SL  1897, 
p.  204,  c.  142.— In  re  Kennedy  (Gal.)  84. 

Decision  of  Supreme  Court  remanding  a  peti- 
tioner on  habeas  corpus  held  not  available  as 
re*  judicata  on  certiorari. — Rogers  t.  Superior 
Court  of  Oltj  and  Oonnty  of  San  Francisco 
(CaL)841. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  f  24. 
In  criminsl  prosecution,  see  "Griminal  Ijaw," 
I  26;  "Homicide,"  1  7. 

HEARING. 

Br  arbitrators,  see  "Arbitration  and  Award," 
9  1- 

In  equity,  see  "Equity,"  {  3. 

In  probate  proceedings,  see  "Wills,"  8  2. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S  7. 

In  criminal  prosecutions,  see  "Criminal  LaWt" 


HEIRS. 

See  "Deeeent  and  Dtstrlhution." 

HIDES. 

Inspo<tion  of,  see  "Inspection." 

HIGH  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 


BEPORTEB. 


HIGHWAYS. 

See  "Bridges":   "Municipal  CorponitkMia,"  B 

6,  7;  "Navigable  Waters."  |  1. 
As  boundaries,  see  "Boundaries^"  |  2. 

I  1.   Establlakmemt,  aitarmtUa,  mm*  «ia- 
ooKtlBMmee. 

Where  a  legal  highway  is  duly  established 
by  the  county  board  along  a  section  line,  but 
the  road  actually  traveled  through  misappre- 
hension departs  therefrom.  It  is  not  an  aban- 
dooment  of  the  public  easement  over  the  true 
course. — Shanline  v.  Wiltsie  (Kan.)  436. 

I  2.  ConstrnetioB,    Imprvrememt*  mmA 
repair. 

A  road  overseer  in  good  faith  improving  s 
highway  by  cutting  a  ditch  along  its  aide, 
wherein  surface  waters  were  gathered  and 
cast  into  a  natural  water  coarse  flowing  across 
the  highway,  to  the  damage  of  a  lower  riparian 
owner,  held  not  to  render  town  liable. — ^Bald- 
win T.  Ohio  Tp.  (Kan.)  424. 

I  3.  fUcoUtloa  amd  «M  f«r  tnv«L 

A  greater  degree  of  care  is  required  of  one 
driving  a  team  of  horses  having  a  repntatiou 
for  running  away  than  as  to  horses  known  lu 
be  gentle. — Lynch  t.  Kineth  (Wash.)  923. 

In  an  action  for  personal  injuries  from  colli- 
sion with  defendant's  horses  while  running 
away,  held,  that  the  question  as  to  the  charac- 
ter of  tlie  horses  as  runaways  was  for  the  jn- 
ry^Lynch  t.  Kineth  (Wash.)-  923. 

HOLOGRAPHIC  WILLS. 

See  "WUls,"  H  1.  2. 

HOMESTEAD. 

Entries  of  under  public  land  laws,  see  "Pub- 
lic Lands,"  |  1. 

I  1.   ITatmre,  aeqnlaltion,  and  exteat. 

An  antenuptial  conti-act,  by  which  the  woman 
relinquishes  all  right  and  interest  in  the  man's 
proiwrty,  held  not  to  preclude  her  filinga  dec- 
laration of  homestead  on  his  property.— Earner 
v.  Warner  (Cal.)  24.  *™  •^'J 

A  superior  court  baa  power,  under  Code  Civ. 
Proc.  S  478,  to  vacate  or  modi^  an  order  in 
robate  setting  apart  a  homestead. — Cahill  v. 
uperior  Court  of  City  and  County  of  San 

Francisco  (Cal.)  467. 

That  a  husband  and  wife  sell  their  home- 
stead, which  would  be  subject  to  a  judgment 
if  it  were  not  exempt,  and  use  the  pardwae 
money,  does  not  prevent  their  afterwards  ac- 
quiring with  other  funds  another  exempt  bane- 
stead.— McConnell  V.  Wolcott  (Kan.)  848. 

An  insolvent  debtor  may  claim  as  exnnpt  i 
homestead  purchased  with  the  proceeds  of  non- 
exempt  property,  though  such  purchase  is  made 
to  acquire  property  that  should  be  beyond  the 
reach  of  creditors.— McConnell  v.  Wolcott 
(Kan.)  848. 

I  2.   RlKhts  of  snrriTiac  haabamd,  wife, 
ohildrea.  or  heirs. 

The  probate  court  hrld  to  have  abused  no  dis- 
cretion in  sotting  aside  certain  property  as  a 
homestead  to  the  surviving  wife. — In  re  Firth*j« 
Estate  (Cal.)  043. 

A  sun-iving  ,wife  held  not  to  waive  right  to  a 
homestead  by  qnalifving  as  nectttrix. — -In  re 
Firth's  Estate  (Cal.)  &43. 

Under  Code  Civ.  Proc  |  1466,  the  jariadi<-- 
tlon  of  the  probate  court  to  set  aside  a  home- 
stead to  a  surviving  wife  Md  eiduded  onlt- 
when  she  has  alrondy  a  legal  homestead. — In 
re  Firth's  Estate  (Cal.)  643. 

The  probate  court,  in  proceedings  to  have  a 
homestead  set  aside  to  the  surviving  wife,  JkeM 
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to  havB  no  jurltdiotion  to  adjudicate  as  to  the  ■ 
v^Rtiag  of  the  remainder. — In  rs  Firth's  Estate  i 
(Cal.)«43. 

I  8.  Proteotiom    mnd  oif  •roement    of  ^ 

vighU.  \ 

Under  Civ.  Code,  }§  1248,  1249,  a  vacancy  in 
a  board  of  homestead  appraisers,  caused  by  the 
absence  of  one  of  the  appraisers  appointed,  may 
be  filied  without  further  notice. — Harrier  t. 
Basaford  (Ooi.)  1038. 

HOMICIDE. 

See  "Convicts." 

Beat  and  secondary  evidence,  see  "Criminal 
Law,"  S  ». 

Evidence  of  acts  and  declarations  of  codefend- 

ants.  see  "Criminal  Law,"  S  30. 
Ilarmleas  error  in  general,  see  "Criminal  Law, 

8  26. 

Instructiwu  In  general,  see  "Criminal  law," 

S  17. 

.Jurisdiction,  see  "Criminal  Law,"  fi  2. 
New  trial  in  general,  see  "Criminal  Imw"  S  20. 
Plea,  see  "Criminal  Law,"  |  6. 
Presentation  of  objections  for  purpose  of  re- 
view, see  "Criminal  Law."  S  21. 
Res  gestte,  see  "Criminal  Law.'*  SS  7-lX  ■ 
\'enue,  see  "Criminal  Law,"  fi  3. 

§  1.  Harder. 

Accidental  iiilling  in  an  attempt  to  commit  a 
felony  held  murder  In  the  first  degree,  under 
i'en.  Code,  |  180.— People  v.  Milton  (GaL)  549. 


MauuUnsh  ter . 


Jnder  St.  1893,  §  liOOO,  every  killing  of  a  hu- 
nmn  being  by  culpable  negligence,  which  is  not 
murder  nor  manslaughter  in  the  first  degree,  ,  nor 
excusable  nor  Justifiable  homicide,  is  manslaugh- 
ter in  the  second  degree.— Barlnr  T.  Territory 
(Okl.>81. 

g  S.  Awwnlt  wltli  Imtmt  to  kill. 

The  law  presumes  that  a  loaded  gun  »  a 
dead^  weapon. — Territory  t.  Watson  (N.  M.> 
501. 

§  3.  Exenssble  or  Jastlflable  homicide. 

Where  a  police  oCQcer  was  killed  while  arrest- 
ing tor  an  offense  committed  in  hia  presence, 
no  qnestion  of  the  right  to  make  an  arrest  with- 
out a  warrant  arose. — State  t.  Appleton  (Kan.) 
445. 

Justifiable  homldde  defined. — ^Wells  y.  Terri- 
tory (Okl.)  124. 

The  law  of  self-def«>se  does  not  imply  the 
right  of  attack,  nor  permit  acts  done  in  re- 
tiiliation  or  for  revenge. — Wella  v.  Territory 
<Okl.)  124. 

f  A.   Indictment  and  Information. 

An  Information  charging  mui-der  in  the  first 
degree  Add  aafflcient,  under  Pen.  Code. 
:t50,  302.  214S.— State  v.  Hliboka  <Hont.)  0(Io. 

Under  Wilson's  Rev.  &  Ann.  St.  1903,  §  5357, 
and  section  5365,  subd.  6,  an  indictment  chai^ 
gtng  that  defendant  with  a' shotgun  did  shoot 
the  "said  B.,  thereby  inSicting  upon  the  body 
of  said  B.  certain  gunshot  wounds,"  is  suffi- 
cient— Heatley  v.  Territory  (Okl.)  79. 

An  indictment  for  murder,  under  St  1893,  S 

2078,  subd.  1,  must  allege  that  the  injury  was 
infiicted  with  a  premeditated  design  to  effect 
death. — Barker  v.  Territory  (Okl.)  81. 

An  indictment  for  manslaughter  in  the  first 
degree,  under  St  1893,  $  2086,  subd.  2.  must  al- 
lege that  the  injury  was  inflicted  either  iu  the 
heat  of  passion  and  in  a  cruel  and  unusual  man- 
ner, or  in  heat  of  paaalon  by  mean»  of  a  dan- 
gerous aet. — Barker  r.  Territory  (OkL)  81. 

i  5.  ZMdenoe. 

In  a  prosecution  for  assault  with  intent  to 
tnui'der,  proof  of  a  couveitiation  between  the 


Srosecnting  witness  and  defendant  three  hoars 
efore  the  alleged  assault  is  inadmissible. — 
Territory  v.  Dooley  (Ariz.)  138. 

Ill  treatment  and  previous  assaults  are  admis- 
sible to  prove  motive  in  case  of  homidde. — Wells 
V.  Territory  (OkL)  124. 

S  e.  Trial, 

Where  defendant,  diarged  with  shootlDg-with 
intent  to  kill,  testifies  that  he  fired  the  snot  in 
selt-defense,  held  error  to  omit  to  instruct  on 
assault  and  battery,  when  instructions  in  re- 
lation thereto  are  asked  by  defendant. — State 
V.  Kittle  (Kan.)  407. 

An  instruction  on  a  trial  for  felonious  assaolt 
hOd  a  proper  charge  on  eelt-defense. — State 
Appleton  (Kan.)  446. 

The  court  should  instruct  in  a  criminal  case 
as  to  the  law  of  self-defense,  where  there  is 
any  evidence  to  establish  the  same. — ^Territory 
V.  Wat30Q  (N.  M,)  504. 

Where,  on  trial  for  murder,  the  evidence 
would  warrant  a  verdict  for  a  lesser  degree,  ft 
is  the  duty  of  the  court  to  instruct  as  to  such 
lesser  degree. — Wells  v.  Territory  (Okl.)  124. 

On  trial  for  murder,  where  there  was  evi- 
dence that  defendant  had  purchased  certain  land 
of  the  deceased,  an  instruction  as  to  his  rights, 
where  deceased  had  refused  to  surrender  posses- 
sion, luU  not  erroneous. — ^Wells  v.  Territoiy 
(OU.)  124. 

An  inntructlon  that  the  difficulty  between  ac- 
cused and  deceased,  prior  to  the  killing,  might 
be  considered  in  connection  with  the  other  evi- 
dence in  determining  the  nature  of  the  difficulty, 
held  proper. — Wells  v.  Territory  (Okl.)  124. 

An  Instruction  in  a  prosecuticm  for  assault 
with  intent  to  kill  held  erroneous,  as  eliminat- 
ing the  necessity  for  the  existence  of  an  actual 
intent  to  kill,  and  in  effect  leaving  such  in- 
tent to  be  presumed  as  a  matter  of  law. — State 
V.  Williams  (Wash.)  780. 

In  a  prosecution  for  assault  with  intent  to 
murder,  where  prosecutor  was  not  killed,  an 
instruction  that  every  person  is  presumed  to 
intend  the  natural  and  necessary  consequences 
of  any  act  Intentionally  dtnue  held  error. — State 
V.  Williams  (Wash.)  780. 

In  a  prosecution  for  assault  with  intent  to 
murder,  evidence  Acid  to  requite  submission  of 
the  question  of  defendant's  identity  with  the 
alleged  assailant  to  the  Jury^ — State  v.  Wil- 
liam3  (Wash.)  780. 

I  7.    Appfial  and  error. 

Error,  if  any.  In  admitting  a  portion  of  a 
dying  dedaration  in  a  prasecution  for  murder, 
held  harmless.— People  v.  Sowell  (CaL)  717. 

HORSESHOERS. 

Validity  of  laws  providing  for  registration  of 
as  denying  equal  protection  of  law,  see  "Con- 
stitutional Law."  S  5. 

Validity  of  laws  requiring  registration  of  an  de- 
nying due  process  ot  law,  see  "Constitutional 
Law?'  I  6l 

HOSPITALS. 

See  "Asylums." 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Homestead,"  IS  1,  2. 

Competency  as  witnes^ps.  see  "Witnps.w.*'  |  2. 
Conveyances  between,  in  fraud  of  creditors, 
see  "Fraudulent  Conveyances,"  |  1. 
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Effect  of  flling  11b  pvoAeaa  In  divorce  salt  on 
rights  as  tO  community  property,  sec  "LU 
Pendens. " 

F<H:eclo8ure  of  eitj  Mseasmait  lien  on  commnn- 
ity^propertr,  see  "Municipal  Corporations," 

Foreclosure  of  mechanics'  liens  againBt  com- 
mnnity  property,  see  "Mechanics*  Xiens,"  i  fi. 

Hnsband  as  attesting  witness  to  wife's  will, 
see  "WiUs,"  I  2. 

Impeachment  of,  as  witnesses,  see  "Witnesses," 
8  4. 

Rights  of  sarvivor,  see  "Executors  and  Admin- 
istrator^" f  3. 

Waiver  of  objections  to  i>arties  in  action  by 
married  woman,  see  "Parties,"  f  2. 

I  1.  Disabllltlea  and  in^'vilscss  of  oov- 
ertnre. 

CiT.  Code,  S§  2922,  2924,  concerning  the  cre- 
ation and  renewal  of  mortgages,  Jteld  not  to 
prevent  the  application  of  an  estoppel  against  a 
married  woman  to  deny  that  she  did  not  in 
writing  anthorize  payment  of  certain  incnm- 
brauces  on  her  real  estate. — Continental  Build- 
ing &  Loan  Ass'n  v.  Wilson  (Cal.)  254. 

Under  Code  Glv.  Pnie.  {  1971,  requiring 
agents  for  tlie  transfer  of  real  property  to  be 
authorized  by  writing,  grantee  in  deeds  of  trust 
Md  not  deprived  of  the  benefit  of  the  provi- 
sions ot  the  deeds  in  ao  action  of  ejectment 
merely  because  it  claimed  under  a  verbal  coa- 
tract  with  a  husband  in  relation  to  charges 
on  his  wife's  lands. — Continental  Building  & 
Loan  Ass'n  v.  Wilson  (Cal.)  264. 

Where  a  married-  woman  signed  deeds  of  tmst 
authorizing  payment  by  the  grantee  of  incnm- 
brances  on  ner  land,  and  thereafter  received 
the  benefits  of  such  paymeut,  she  is  estopped 
to  say  that  she  did  not  in  writing  authorize 
the  payment  of  the  incumbrances. — Continental 
Building  &  Loan  Ass'n  v.  Wilson  (Cal.)  254. 

§  S.   Wifa's  sflvuato  estate. 

Where  the  wife  sells  her  separate  property 
without  her  husband  joining,  as  provided  by 
Rev.  St.  1887,  S  2498,  and  the  purchaser  uses 
the  property,  he  Is  estopped  to  claim  that  the 
sale  was  not  entered  Into  as.  nrovided  by 
statute. — ^KarlsoD  v.  Hanson  &  Karlson  Saw- 
miU  Go.  (Idaho)  1080. 

Rev.  St  1887,  {  2498,  requiring  a  wife,  on 
sale  of  her  separate  property,  to  have  her  bus- 
band  join,  was  enacted  to  protect  the  wife 
against  fraud. — ^Karlsou  v.  Hauson  A  Karlson 
Sawmill  Co.  (Idaho)  1080. 

S  3.  Actions. 

Under  Civ.  Code,  S  161,  evidence.  In  an  ac- 
tioD  by  husband  and  wife  for  injuries  to  their 
house,  that  plaintiffs  bad  the  house  built  for 
them  and  that  they  occupied  it  was  sufficient 
evidence  of  their  joint  ownership. — Harlow  t. 
Standard  Imp.  Co.  (Cal.)  1015. 

S  4.  Oonunnnltr  proparty. 

An  administratis  of  ner  deceased  husband 
held  liable  to  the  extent  of  such  estate  to  the 
creditors  of  the  commnnity.-'-CarpenteT  v.  Llnd- 

auer  (N.  M.)  57. 

Failure  of  a  wife  to  comply  with  Pierce's 
Code,  8  3892  et  seq.,  oo  which  an  alleged  es- 
toppel was  based,  etc.,  could  not  be  considered 
on  demurrer  to  a  complaint  to  vacate  a  sale 
of  community  property  for  taxes ;  none  of  the 
facts  on  which  the  estoppel  was  based  being 
alleged  in  the  coinplalnt. — McNair  r.  Inge- 
brigtsen  (Wash.)  789. 

IDEM  SONANS. 

See  "Names." 

IMPANELING  JURY. 

See  "Jury.,"  fi  4. 


REPORTER. 


IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  i  4. 

IMPLIED  CONTRACTS. 

See  "Work  and  Labor." 

IMPRISONMENT. 

Habeas  corpus,  ses  "^beas  OorpwL** 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 
Public  improvements,  see  "Maniclpal  Corpora- 
tlon%-|4.  *»-  v« 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  t  2. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 


INDEBTEDNESS. 

Of  frandnlent  grantor,  see  TtaudnlaDt  Con- 
nyaaeea,"  1 1. 

INDEMNITY. 

See  "Onaranty" ;  "Principal  and  Snrety.** 
Evidence  of  indemnity  against  pi^meiit  of  noti 

in  action  to  cancel  decree  tnereoo  as  dond 

on  title,  see  "Quieting  TiUe,"  |  2. 
To  otflcer  making  execution  sale^  see  "Slur* 

Iffs  and  Constables."  I  2. 
To  ofltcw  making  levy,  see  "Bzecntlon,**  |  2. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  |  8. 

INDIANS. 

Act  Gong.  March  3,  1886.  c.  319,  23  Stat 
340,  held  to  render  the  transmission  of  an  es- 
tate by  inheritance  applicable  to  land  allotted 
to  an  Indian  from  the  time  the  first  patent  la 
issued.— Kalyton  v.  Kalyton  (Or.)  332. 

Under  Act  Gong.  March  8,  1885.  c.  S19.  23 
Stat.  340.  the  state  court  held  to  have  juris- 
diction of  an  action  to  determhie  the  hdrs  of  a 
deceased  Indian  allottee  of  land. — ^Kalybn  t. 
Kalyton  (Or.)  333.  * 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

Arrest  of  judgment  for  defect,  see  "GrimiiMl 

Law,"  S  20. 
Idem  sonans  as  to  name  In  indictment^  aw 

"Names." 

Information  In  disbarment  proceedings,  see  "At- 
torney and  Client,"  S  1. 

Presentation  of  objections  for  purpose  of  re- 
.  view,  see  "Criminal  Law,"  5  21. 

Review  by  habeas  corpus  of  sufficiency  <rf  ca- 
dence to  warrant  mdictment,  see  ''Hsbeu 
Gorpns,"  {  SL 

For  particular  offenseg. 
Spf  "Burglary,""*  2;  "Embesxlanent" ;  "Fal« 
Pretenses";  "Homicide."  f  4:  "Imxcevj,"  I 
2;  "Nuisance,"  S  2;  "Perjury »'  |  2;  "Rape." 

5  ^-  ^ 
A^ninst  Uquor  laws,  see  "Intoxicating  Liquors, 
I  3. 
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I   1.  FlUns  rad  formal  revnlaitw  of  in- 
f  orauttlon  vr  oompuilttt. 

Conrt  mar  set  aside  verdict  of  guilty  for  in- 
snfDciency  of  Information,  and  allow  substi- 
tution of  a  new  Information.— 'State  t.  Rller 
(Wash.)  1001. 

I  2.   Reqniiltei  Mid  nJleieMor  hov- 
■otlon. 

Where  one  Is  charged  In  an  ioformation  by 
his  initlRls,  held  not  error  to  overrule  a  mo- 
tion to  qpash  because  the  Christian  name  is 
not  atateo. — State  t.  Appleton  (Kan.)  445. 

The  words  "the  aforesaid  seat  cattle,"  in  a 
count  of  an  information  chaii^ng  the  receiv- 
ing  of  stolen  goods,  held  insaffident — State  t. 
mMs  (Kan.)  88S. 

Under  Pen.  Code,  §  1833,  and  seetlMi  1841, 
subd.  4,  and  Ctmst.  art.  3,  S  16,  that  au 
information  charging  the  comraissioQ  of  a  crime 
in  Missoula  county  was  sufficient^  though  it 
did  not  allege  that  the  crime  was  not  commit- 
ted on  the  Mifsoula  military  leserration.' — 
State  T.  Tully  (Mont.)  760. 

The  charge  in  an  indictment  is  sufficient  if 
set  forth  tn  plain  English  language. — Heatley 
T.  Territory  (OtI.)  79. 

An  indictment  found  by  a  grand  jury  of  a  cer- 
tain county,  sworn  to  Inquire  into  ul  offenses 
against  the  territory  triable  within  "the  county 
of  W.,  and  that  the  defendant  on  a  day  certain 
(naming  it)  in  said  county  of  W.  did  then  and 
there,"  sufficiently  charges  the  venue  in  the  ter- 
ritory and  in  the  oonntr  named^FIohr  Ter- 
ritory (Okl.)  S66. 

I  8.   KotiiA  to  quBh  or  disaaias,  aad 

dontirrer. 

A  demurrer  to  an  indictment,  alleging  that  "it 
does  not  substantially  conform  to  chapter  68,  St. 
1893,  entitled  'Procedure  Criminal,'^'  held  too 
indefinite.— Flohr  t.  Territory  (Okl.)  666. 

A  motion  to  make  more  definite  and  certain 
is  not  a  recognised  mode  of  attacking  an  in- 
formation or  indictment. — State  t.  Bogardus 
(Wash.)  942. 

I  4.   WalTev  of  defeets  and  obJoetionB. 
and  aider  by  TOrdiot, 

An  indictment  charging  grand  larceny  held 
not  insufficient  on  an  objection  to  the  introduc- 
tion of  evidence  on  the  ground  that  It  duirged 
two  separate  offenses  or  was  uncertain, — Flohr 
T.  Territory  (Okl.)  565. 

INDORSEMENT. 

Of  bill  of  eidiange  or  promissory  note,  see 
«^illB  and  Notes,"  |  8. 

INFANTS. 

See  "Guardian  and  Ward.'* 

Contributory  negligence  on  part  of  children,  see 

"Negligence,"  5  2. 
Custody  and  support  on  divorce  of  parents,  see 

"Divorce,"  i  3. 

INFERIOR  COURTS. 

See  "OoortB,"  I  8. 

INFORMATION. 

Criminal  accusation,  see  *^ndlctment  and  In- 
formation." 
For  embezslement,  see  "Embesdement," 


INHERITANCE 

Sea  **DeBeent  and  Distribution." 

By  ot  through  Indian,  see  "Indiana.** 


'EX.  X1G5 
INHERITANCE  TAX. 

See  "Taxatlon.»  |  6. 

INJUNCTION. 

Appealability  of  order  vacating,  see  **Appeal 

and  Error,"  8  1- 
Grounds  for  new  trial  In  action  for,  see  "New 
Trial"  S  1. 

Injunction  restraining  Interference  with  use  of 
land  as  bar  to  action  of  forcible  entry  and 
detainer,  see  "Forcible  Entry  and  Detainer," 
f  1. 

Time  for  taking  proceedings  to  review  orders 
relating  to,  see  ^'Appeal  and  Errw,"  {  7. 

Bestrainfng  particular  acts  or  prooewHngs. 

See  "Nuisance,"  S  1. 

Breach  of  contract  with  school  district,  sea 

"Schools  and  School  Diatricts,"  S  2. 
Change  of  street  grade,  see  "Honiei^  Oorpora- 

tions."  S  4. 

Imitation  of  corporate  name,  see  "Corpora- 
tions," 8  1. 

Sale  of  schoolhonse,  see  "Schools  and  School 

Districts,"  {  2. 
Cnfair   competition,    see    "Trade-Marks  and 

Trade-Names,"  I  1. 

i  1.   Snbieots  of  proteetlon  and  relief. 

An  injunction  will  not  Issne  primarily  to  pre- 
vent a  threatened  ouster  of  one  in  the  posses- 
sion of  real  estate,  or  to  prevent  a  threatened 
destruction  of  bis  furniture. — Kredo  v.  Phelps 
(Gal.)  1044. 

Elquity  held  to  have  jurisdiction  in  case  of  re- 
peated injuries  to  land,  because  of  inadequacy 
of  remedy  at  law,  and  to  prevent  mulUplici^ 
of  suits, — Boglino  v.  Qioigetta  (Colo.  App.)  612. 

A  newspaper  carrier  h^d  not  entitled  to  re- 
.strain  the  termination  of  his  route  contract, 
where  adequate  redress  could,  be  obtained  in 
an  action  for  damages  for  breadi  thereof. — 
Hariow  V.  Oregonian  Pub.  Co.  (Or.)  787. 

S  S.  Aotlons  for  ininnotions. 

A  complaint  held  a  mere  bill  for  injunction, 
though  also  praying  for  damages. — Boglino  v. 
Giorgetta  (Colo.  App.)  612. 

8  3.  Writ,  order  or  deoree,  serrloe,  and 
enforoenont. 

Flndin^it  and  judgment  held  outside  ot  the 
issues  made  by  the  pleadings,  and  could  not  be 
sustained. — Kredo  v.  Phelps  (Cal.)  1044. 

8  4>    Violation  and  pnnisbment. 

Appeals  will  not  lie  from  a  judgment  of  the 
district  court  committing  a  person  to  jail  for 
willful  violation  of  an  injunction:  Comp.  h&wa 
1897,  i  3406,  conferring  jurisdiction  only  to  re- 
view Gnal  judgments  on  indictments. — Marinan 
V.  Baker  (N.  M.)  531. 

8  5.   IiiabilltleB  on  bondk  or  vndertak- 
'  InKS. 

Under  Kev.  St.  1899,  8§  4043,  4247,  4249, 
4256,  4265,  a  suit  cannot  be  maintained  on  au 
injunction  liond  pending  petitimi  in  error  from 
the  judgment  dissolving  file  injunction,  though 
no  Bupersedeaa  is  given. — ^Tutty  t.  Byan  (Wyo.) 
657. 

IN  PAIS. 

Estoppel  see  "Estoppel,"  S  !• 

INQUISITION. 

Of  iTUiRcy,  see  "Insane  Persons,"  |  1. 

INSANE  PERSONS. 

Competency  of  jnror  aa  ailected  by  prejudice 
against  insanity  as  a  defense,  see  Jury,   |  3. 

Expert  evidence  of  sanity  In  criminal  prosecn- 
tion,  see  "Criminal  Law,"  f  7. 
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Insanitr  of  inmired,  we  "Inaannce,"  |  4. 
Infltructions  as  to  aanltr  of  accused.  Bee  "Ciim- 

ioal  Law,"  $  17, 

{  1.  Inqnlsltioiis. 

On  aD  affidavit  that  a  person  was  of  nnsound 
mind,  a  finding  that  lie  is  feeble  in  mind,  in- 
capable of  managiag  buainess  affairs,  and  a 
tfpical  imbecile  is  not  a  finding  of  insanity, 
within  Geu.  St.  1001,  H  8945,  ffiiTS.— Caple  t. 
Drew  (Kan.)  427. 

INSANITY. 

Coinpetenc7  of  jaror  as  affected  by  prejudice 
against  insanity  as  defense,  see  "Jary."  |  8. 

Expert  testimony  in  criminal  prosecution,  see 
"Criminal  Law."  S  7,- 

Instructions  aa  to  sanity  of  aecQsed,  see  "Crim- 
inal Ijiw."  1 17. 

Of  insured,  see  "Insurance,"  S  4. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors**; 
"Bankruptcy." 

Of  fraudulent  grantor,  see  "Fraudulent  Con- 
veyances," I  1. 

INSPECTION. 

Const,  n.  S.  art.  1,  8  10,  held  to  authorfie  the 
states  to  enact  inspection  lawa  applicable  to  in- 
terstate commerce. — Territory  t.  Denver  &  R. 

G.  R.  Co.  (N.  M.)  74. 

Laws  1001,  p.  96,  c.  4S,  S  a  held  not  in  viola- 
tion of  Const.  U.  S.  art.  1,  |  10,  in  so  far 
as  it  affected  the  transportation  of  hides  with- 
in the  United  States. — Territory  v.  DenW  & 
R.  G.  R.  Co.  (N.  M.)  74. 

Laws  1001,  p.  96,  c.  45,  providing  for  the' 
imposition  of  a  fee  for  inspecting  hides  of  ani- 
inalB  slaughtered  at  slaugliterhouses,  held  not 
an  exercise  of  the  general  taxing  power  of  the 
territory.— Territory  v.  Denver  &  R.  Q.  R.  Co. 
<N.  M.)  74. 

Laws  1901,  p.  96,  c.  45,  $|  3,  4,  providing  for 
the  inspection  of  hides  of  animals  killed  at 
slaughterhouses,  held  a  valid  inspection  law, 
though  its  purpose  was  for  the  detection  and 

gonishment  of  crime  or  fraud  against  the  cattle 
idustry.— Territory  v.  Denver  &  R.  G.  R.  Co. 
(N.  M.)  74. 

A  showing  that  the  actual  inspection  of  bides 
did  not  cost  the  amount  provided  therefor  by 
Lawa  1901,  p.  96,  c.  45.  §§  3.  4,  held  iuauffident 
to  establish  the  invalidity  of  such  sections  on 
the  ground  that  the  fees  provided  were  t>eyoiid 
the  requirements  for  inspection, — Territory  v. 
Denver  &  R.  G.  R.  Co.  (N.  M.)  74. 

Laws  1901,  p.  06,  c.  4S,  8,  4,  providing  a 
fee  of  10  cents  for  the  inspection  of  hides,  held 
not  to  apply  to  pelts  and  skinB.— Territory  t. 
Denver  &  R.  G.  R.  Co.  (N.  M.)  74. 


INSTRUCTIONS. 

In  civil  actions,  see  "New  Trial,"  fi  1;  "Trial," 
i  4. 

In  criminal  prosecutions,  see  "Cilminal  Law," 
H  17-19:  *^Homicide,»  i  ft 

INSURANCE. 

Liabilities  of  sureties  on  bonds  of  Insurance 
agents,  see  "Princ^al  and  Surety,"  |  4. 

Res  geatie  in  acti<m  on  policy,  see  "Bvidence," 
I  3. 

I  1.  The  ooBtrmot  in  ceneraL 

An-  insurance  company  may  insert  iu  its  policy 
clauses  not  mentioned  in  the  apjilication. — 
Blunt  r.  Fidelity  &  Casualty  Co.  (Cal.)  729. 


BEPORTBB. 


I  8.  Forfeltam  of  poller  toa—fc  •£ 
promissory  wamuity,  nmvmmmmt, 
or  eomdltlon  snbseqmoat. 

A  life  policy  held  void  under  its  terms,  when 
'  insured  dies  aFter  the  second  semiannual  premi- 
um is  due,  and  btfore  it  is  raid. — Cayford  t. 
MetropoUtao  Ufe  Ina.  Co.  (GaL)  2B& 

I  3.  Estoppel,  walnr.  m»  mjuavmamtm 
uMeetinm  rlskt  to  ttwaU  Or  Xmw 

felt  poller. 

Provision  oi  an  insurance  policy  that,  iC  the 
building  was  vacant  for  10  days,  the  poliry 
should  oe  void,  held  waived,  so  that  the  inrnr> 
ance  company  was  liable  for  a  loes  occurring 
while  the  building  continued  vacaint. — Queen 
Ina.  Co.  r.  Straugban  (Kan.)  447. 

Facts  Aeld  to  constitute  a  waiver  of  a  mort- 
gage clause  in  the  policy  on  certain  goods,  the 
enforcement  of  which  would  have  rendered  the 
policy  void  ab  initio. — Allesina  Loodoo  A 
L.  &  G.  Ins.  Co.  (Or.)  302. 

i  4.   Blaks  wmA  eavaoa  of  loaa. 

A  provii-ion  in  an  accident  policy  that  it  shall 
:  not  cover  injuries  received  while  assured  is  in- 
sane is  lawful. — Blunt  v.  Fidelity  &  Casualty 
Co.  (Ual.)  720. 

Provisitm  in  an  accidrat  policy  exempting 
the  insurer  from  liability  for  injuries  received 
while  assured  was  insane  held  not  limited  to 
injuries  intentionally  inflicted. — Blunt  t.  Fi- 
delity &  Casualty  Go.  (Gal.)  729. 

i  5.    Motiea  mmA  proof  of  loaa. 

Notice  of  accident  given  eight  months  after 
its  occurrence  Aeld  not  to  satisfy  an  employers' 
liability  insurance  iwHcy,  providing  for  im- 
mediate notice. — ^Deer  Trail  Consol.  Mia.  C-;. 
V.  Maryland  Casualty  Go.  (Wash.)  135. 

Facta  Add  not  to  constitute  waiver  of  pro- 
vision in  an  employers'  liability  insarance  !»){- 
icy  lor  immediate  notice  ol  un  accident. — Deer 
Trail  Consol.  Min.  Co.  v.  Maryland  Casualty 
Go.  (Wash.)  135. 

Ignorance  of  one  employer  of  the  accident 
and  of  the  other  employer  of  the  policy  held 
not  to  excuse  failure  to  give  notice  of  accident, 
as  provided  by  an  em^oyers'  liability  inaur^ 
ance  policy. — Deer  Trail  Consol.  Min.  Go.  t. 
Maryland  Casual^  Co.  (Wash.)  135. 

i  6.    AotioMa  OB  poUoloa. 

An  insurer,  defending  an  action  on  a  life 

policy  ou  the  ground  that  the  assured  commit- 
ted stiic-ide,  has  the  burden  of  proving  the  fact 
of  suicide. — Ross-Lewin  v.  Germania  Lite  In.«. 
Go.  (Colo.  App.)  305. 

In  an  action  on  a  life  policy,  declarations  of 
assured  held  not  to  show  an  intent  to  commit 
suicide,  and  inadmissible  on  the  issue  of  suicide. 
— Ross-Lewin  v.  Germania  Life  Ins.'Co.  (Colo. 
App.)  305. 

Evidence  Aeld  insufficient  to  show  that  insur- 
ed committed  suicide. — Ross-Lewin  t.  Germanls 
Life  Ins.  Co.  (Colo.  App.)  305. 

I  7.    Vvtaal  benoflt  lamruea. 

In  an  action  to  recover  insoranee  It  Is  not 
necessary  for  the  beneficiary  to  allege  that 
he  had  an  insurable  interest. — Fwestera  of 
America  v.  Uollis  (Kan.)  1<H). 

Where  a  member  of  a  benefit  society  offers 
to  pay  dues  to  the  proper  otiicer,  and  such  offi- 
cer, doubting  liis  power,  refuses  to  accept  them, 
the  association  cannot  base  a  forfeiture  on  non- 
payment.— Foresters  of  America  v.  Hollis 
(Kan.)  160. 

An  association  cannot  assert  a  forfeiture  be- 
cause assessments  were  not  paid  according  to 
the  printed  by-laws,  where  by  its  conduct  it  tias 
led  insured  members  to  believe  that  the  as- 
sessments may  be  paid  at  ether  times. — ^Forest- 
ers of  America  v.  Hollis  (Kan.)  160. 

Plaintiff,  a  member  of  a  benefit  society,  re- 
ceived a  certiBcate  providing  that,  In  case  of 
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Bcddent,  lie  shonld  receive  sacb  mm  bb  was 
authorized  by  the  rate  book.  Held,  in  an  ac- 
tion against  the  Bociety,  plaintiff  must  show 
the  noneziBteoce  of  a  rate  boolc  before  oral 
teBtimony  waa  admiaeible  as  to  indemnity  prom- 
ised when  the  certiiicete  was  issued. — National 
Bener.  Soc.  t.  Oldham  (Kan.)  163. 

Under  by-law  of  a  fraternal  association,  Jield, 
that  there  was  uo  change  of  beneficiary,  author- 
izing recovery  by  tbe  beneficiary  substituted. — 
Kemper  t.  Modern  Woodmen  oC  America 
(Kan.)  402. 

INTENT. 

Fraudulent,  me  "Fraudulent  Oonv^ances,"  1 1. 

INTEREST. 

Award  of  interest  on  enforcement  of  judgment 
by  mandamus,  see  "Mandamiis,"  |  2. 

Presumption  as  to  foreign  lam  relating  to,  aee 
"Bvldence,"  {  1. 

INTERIOR  DEPARTMENT. 

See  "Fnblle  Landa,"  1 1. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  1. 
Review  on  appeal  or  writ  of  error,  see  "Ap- 
pMl  and  Error,"  SS  19-24. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTERSTATE  COMMERCE. 

See  "InspecUon.'* 

INTESTACY- 

See  "Descent  and  DiBtribuOon." 

INTOXICATING  LIQUORS. 

Instructions  in  general  In  prosecution  for  vio- 
lation of  liquor  laws,  see  "Criminal  Law," 
{  17. 

Removal  of  county  attorney  on  quo  warranto 
for  failure  to  enforce  liquor  laws,  see  "Quo 
Warranto,"  §  1. 

S  1>  Oonatitutlon«llty  of  aets  ud  ordi- 
nance*. 

The  law  vesting  in  probate  judges  jurisdic- 
tion over  tbe  subject  of  permits  to  aelt  liquors 
for  medical,  mechanical,  and  scientific  purposes 
is  not  a  violation  of  the  fourteenth  amendment 
to  the  CTonstitotion  of  the  United  States.— 
State  T.  Durein  (Kan.)  152. 

I  2.   Ifloenies  and  taxes. 

Relator,  in  certiorari  to  review  the  action  of 
a  town  b«>ard  in  canceling  a  tiouor  license,  must 
show  board's  want  of  jurisdiction. — Croot  v. 
Board  of  Truetees  of  Town  of  Manitou  (Colo. 
App.)  313. 

I  3.    Criminal  proseoutions. 

An  information  charging  defendant  with  sell- 
ing liquor  illegally  need  not  allege  that  he  wae 
not  a  registered  pharmacist  or  assistant  phar- 
macist.— State  V.  Durein  (Kan.)  152. 

In  a  prosecution  for  illegally  sellioe  intox- 
icating fiquors,  evidence  is  not  insufficient  be- 
cause the  witnesses  were  nnable  to  identify 
the  particular  individual  who  furnished  the 
money  observed  to  pass. — State  T.  Dur^n 
4  Kan.)  152. 

In  a  prosecution  for  selling  liquor  contrary 
to  law.  an  election  to  rely  on  a  transaction  oc- 


,  earring  on  a  stated  day  Aeld  not  defective  be- 
cause the  witnesses  are  not  named. — State  v. 

Durein  (Kan.)  162. 

Evidence  on  trial  for  selling  liquor  illegally 
held  to  justify  an  instruction  that  certain  tes- 
,  timony  was  competent  to  be  considered,  with 
I  other  facts,  to  determine  whether  the  place 
'  described  was  a  common  nuisance  by  reason  of 
I  being  a  place  where  intoxicating  liquors  were 
Icept  for  sale  in  violation  of  law. — State  v. 
Durein  (Kan.)  152. 

IRRIGATION. 

See  "Waters  and  Water  CJourses,'.'  {|  1,  4,  6. 

Title  of  statute,  see  "Statutes,"  f  2. 

Validity  of  laws  relating  to  condemnation  of 
land  for  irrigation  diKtricta  as  providing  for 
taking  property  without  due  process  of  law, 
see  "Constituttonal  Law,"  }  9. 

ISSUES. 

In  eivn  actions,  see  *7Iead1ng,'*  §  & 
Presented  for  review  on  appeal,  see  "Appeal 

and  Error,"  §8  3-5. 
Trial  by  Juiy  of  issues  in  equity,  see  "Equity," 

IS. 


See  "Prisons." 


JAILS. 


JEOPARDY. 

Former  Jecmardy  bar  to  prosecution,  aea  **Orim- 
Inal  liwl^l  4. 

JOINDER. 

Of  causes,  as  affecting  venue  of  action,  see 

"Venue,"  (  1. 
Of  causes  of  action,  see  "Action,"  |  2. 

JOINT-STOCK  COMPANIES. 

See  "Associatioas." 

JOINT  TENANCY. 

See  "Tenancy  in  Oommon." 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace.** 

Conduct  and  remarl^s  at  trial  in  criminal  prose- 
cution, see  "Criminal  Law."  {  13. 

Disqunlification  to  act  as  attorney,  see  "At- 
torney and  Client,"  S  1- 

Afandnmus  to  jndge,  see  "Mandamns."  |9  1.  2. 

Miscotiduct  of  ground  for  new  trial,  see  *  Xew 
Trial,"  8  1. 

Prohibition  to,  see  "Prohibition,"  {  1. 

8  !•   Bichts,  powers,  duties,  and  Uabil- 
Itles. 

A  judge  at  cbambers  cannot  change  a  judg- 
ment of  the  court.— In  re  Rex  (Kan.)  401. 

Where,  at  request  of  a  convicted  defendant, 

a  judge  at  chambers  directed  commitment  to  a 
jail  other  than  tbe  one  designated  in  the  judg- 
ment, tbe  unauthorized  order  did  not  change 
the  judgment,  and  defendant  may  be  committed 
in  accordeitace  with  ita  terms. — In  re  Rex  (Kan.) 
404. 


JUDGMENT. 


•Ap. 


Appealability  of  default  Judgment,  see 

peal  and  Error,"  8  1. 
Cancellation  of  decree  as  cloud  on  title,  see 

"Quieting  Title."  §  2. 
(Conclusiveness  of  decision  of  water  commission' 

er  and  superintendent,  see  "Waters  and  War 

tar  Courses,"  8  0. 
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Decifiions  of  courts  in  Keneral,  Ke  *'Courtfl," 
f  2. 

lojaniTtioii  restralaiog  interference  with  use 
of  land,  as  bar  to  action  for  forcible  entry 
and  detainer,  Bee  "Forcible  Entry  and  De- 
tainflT,"  {  1. 

In  juBtlee**  eonrt,  see  "JuBticeB  of  the  Peace," 
I  3. 

Review,  see  "Appeal  and  Error." 

In  acUont  by  or  tigairut  particular  classes  of 
parUeB. 

See  "Executors  and  AdmintBtratora,"  S  ^ 
In  particular  cMl  actions  or  proceedingt. 

See  "Divorce,"  g  2 ;  "Injunction."  S  8;  "Re- 
plevin," 8  5; 

Foreclosure,  see  "Mortgages."  S  2. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Brror,"  f  25. 

8  1. .  HatnM  and  essentialB  la  ceneral. 

Service  of  summons  by  publication  on  a  non- 
resident defendant,  in  accordance  with  Code 
OiT.  Proc.  t  038,  wUl  not  warrant  a  jadnnent 
in  personam.— SilTer  Camp  Min.  Oo.  t.  l>icl£- 
ert  (Mont)  967. 

«  2.   Bt  defanlt. 

An  order  denying  a  motion  to  vacate  a  judg- 
ment by  default  by  reason  of  tbe  negligence  of 
defendant's  attorney  held  not  an  abuse  of  dis- 
creUon.— Alferita  v.  Cahen  (Cal.)  878. 

Under  Code  Civ.  Proc.  i  1020.  a  special  ap- 
pearance, for  the  purpose  of  moving  to  quash 
the  service  of  summons,  did  not  extend  the 
time  for  general  appetirance  and  filing  answef. 
—Mantle  y.  Casey  (Mont.)  581. 

The  failure  of  defeudant's  counsel  to  know 
that  a  special  appearance  would  not  extend' 
the  time  for  general  appearance  and  answer 
wilt  not,  under  Code  Civ.  Proc.  i  774,  entitle 
defendant  to  an  order  setting  aside  a  default. — 
ManUe  v.  Casey  (Mont.)  ^1. 

I  3.    Oa  trial  of  Issue*. 

InsufficieuCT  of  the  complaint  to  state  a 
cause  of  action  should  be  taken  advantage  of 
by  demurrer  to  the  complaint,  or,  in  case  of 
Judgment  for  plaintiff,  by  a  motion  in  arrest 
— Messenger  t.  Woge  (Colo.  App.)  314. 

A  verdict  In  favor  of  defendant  for  costs 
held  iusufiiclent  to  support  a  judgment  in  favor 
of  defendant  for  costs  and  damages. — Duane 
V.  Moiinak  (Mont.)  688. 

Under  2  Ballinger's  Ann.  Codes  &  St  S  5115, 
where  no  issue  of  community  liability  was  sub- 
mitted to  the  jury,  a  judgment  against  defend- 
ants' community  on  a  verdict  in  favor  of  the 
^aintiffs  was  oroneooB. — Swenson  t.  Stoltx 
(Wash.)  099. 

i  4.    Entry,  record,  and  doeketlns. 

Bntering  judgment  tbe  day  after  the  filing 
of  the  findings  of  fact  held  not  error,  where  no 
motion  for  new  trial  is  pending. — ^Lewis  T. 
First  Nat.  Bank  (Or.)  090. 

f  S.    Opening  or  vacating. 

That  tne  facts  stated  in  a  motion  to  vacate 
or  modify  a  judgment  do  not  justify  the  relief 
is  an  objection  to  the  merits,  and  affords  no 

Sound  for  the  refusal  of  the  court  to  act  on 
e  motion. — CnhiU  v.  Sn^ierior  Court  of  City 
and  County  of  San  Francisco  (Cal.)  467. 

Where  a  judgment  in  a  suit  to  foreclose  a 
delinquency  tax  certificate  recited  the  jurisdic- 
tional facts,  it  was  error  for  the  court  to  va- 
cate the  same  for  defects  in  the  publication  of 
summons. — Nolan  v.  Aruot  (Wash.)  463. 

I  6.    Collateral  attack. 

A  nonappcniable  Judgment  against  a  school 
district,  awarding  costs,  held  not  subject  to  col- 
lateral attack  in  a  mandamus  proceeding  to 
compel  a  performance  thereof  on  the  ground 
that  'costs  should  not  have  been  awarded. — 
Howe  T.  Southrey  (Cal.)  259. 


REPORTER. 


Tbe  remedy  for  one  aggrieved  by  an  order  or 
judgment  of  the  probate  court  in  matters  of 
probate  held  to  be  by  [o'oper  motion  or  by  ap- 
peal.—Clark  V.  Roesier  (Idaho)  35a 

Under  C^nst  art  5,  f  21,  orders  and  Judg- 
ments In  matters  of  probate,  settlement  of  es- 
tates, and  appointmoit  of  guardians  cannot  he 
collaterally  attacked. — Clark  t.  Roesier  (Idaho) 

358. 

8  7*    Mercer  and  bar  of  unsas  of  aetion 
and  defenses. 

Judgment  in  replevin  to  recover  poasession  of 
chattel  secnrity  held  res  Judicata  in  any  further 
attempt  to  enforce  the  notes. — Nichols  &  Sbep- 
ard  Co.  v.  Trower  (Okl.)  575. 

Judemeut  against  street  railroad  in  suit  to 
cancel  certain  of  its  bends  ield  do  bar  to  ac- 
tion to  enforce  such  bonds  and  foreelose  mort- 
gage given  for  their  8eciiiitT> — Bnckman  t. 
Union  Ry.  (Or.)  748. 

I  8.    ConclnslTencBS  of  ndjndloatlon. 

Under  Code  Civ.  Proc.  U  758,  7B9,  766,  a 
judgment  in  partition  that  no  part  of  a  pay- 
ment to  redeem  the  land  from  mortgage  fore- 
closure was  a  lien  on  the  interest  of  plaintiff 
therein  held  conclusive  in  a  subsequeot  suit 
to  recover  plaintiffs  share  of  such  payment. — 
Ivaocovich  v.  Weilenman  (Cal.)  268. 

Issues  involved  in  a  later  suit  JbeM  onbr  col- 
laterally in  issae  in  a  former  suit,  and  nence 
the  juagment  therein  was  not  rea  judicata. 
—-Campbell  t.  Milliken  (Colo.  App.)  620i 

In  a  suit  by  a  beneficiary  of  an  ^preas  tnist 

against  the  trustee  to  enjoin  a  sale  of  land:4 
held  by  the  latter  for  conversion  into  money 
to  pay  debts,  held,  that  a  final  decree  did  not 
affect  the  rights  of  a  beneficiary  in  the  trust 
who  was  without  notice  of  ita  pendency. — 
Holderman  t.  Hood  (Kan.)  838. 

A  verdict  on  issues  raised  by  an  attachment 
affidavit  aliening 'fraudulent  concealment  to  hin- 
der creditors,  and  an  answer  denying  the  same. 
held  not  res  Judicata  of  a  suit  in  equity  by  an- 
other party  to  set  aside  a  deed  given  1^  the  at- 
tachment debtor  on  the  ground  of  h«aa.— Ortia 
V.  First  Nat.  Bank  (N.  M.)  529. 

Party  failing  to  assert  alt  of  its  grounds  of 
recovery  in  suit  for  cancellation  of  bonds  Md 
stopped  to  assert  omitted  grounds  in  snbse- 
quent  action  to  enforce  payment  of  the  bonds. 
— Ruckman  v.  Union  Ry.  (Or.)  748. 

8  9.  Lien. 

One  secondarily  liable  on  a  judgment  held  en- 
titled to  be  credited  with  the  value  of  property 
of  the  judgment  debtor  released  from  the  levy 
thereon,  unless  It  was  exempt — Uajbwr  v. 
Wbittier  (CaL)  16. 

1 10.  Aastcnment. 

Under  Civ.  Code,  8  1044,  providing  that  prop- 
exty  of  any  kind,  except  a  possibility  not 
coupled  with  an-  interest,  may  be  transferred, 
a  judgment  is  transferable  property. — Curtin 
V.  Kowalsky  (Cal.)  962. 

Under  Civ.  Code,  88  1089,  1040.  1083.  1084. 
an  assignment  of  a  judgment  vests  in  the  as- 
signee ait  the  assignor's  title,  leaving  him 
nothing  which  he  can  subsequently  asAgu. — 
Ourtin  v.  Kowalsky  (Cal.)  962. 

It  is  not  necessary  for  the  assignee  of  a  judg- 
ment to  file  the  assignment  or  give  notice  of 
it  to  other  persons  wno  may  be  about  to  take 
a  second  asuignmeat,  and  subsequent  assignees, 
although  bona  fide  purchasers  for  value,  ac- 
quire no  title  as  against  the  original  assignee. 
— Curtin  v.  Kowaisky  (Cal.)  962. 

§11.  Suspension,  enforcement,  and  re- 
■rival. 

A  decree  lu  foreclosure  is  a  judgment,  with- 
in Gen.  St.  1901,  g  4895,  and  spedal  execu- 
tion will  prevent  a  money  Judgment  in  faror 
of  one  defendant  against  another  from  becom- 
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iog  dormaDt,  tf  the  jadgment  la  referred  to  la 
the  order  of  aale. — Watson  v.  Keystone  Iron 
Works  Co.  (Kan.)  166. 

The  issuance  of  q^ecial  executions  held  not 
to  prevent  the  judgment  against  one  defendant 
from  becorainK  dormant. — -\V'at80D  T.  Keystone ; 
Iron  Works  Co.  (Kan.)  156.  | 

A  judgment  for  the  sale  of  specific  real  prop- 
erty becomes  dormant  aXter  five  years,  under 
Ciy.  Code,  i  445,  if  execution  la  not  sued  out 
within  that  time. — KiUen  t.  Nebraslca  Loan  ft 
Trust  Co.  (Kan.)  159. 

Under  Wilson's  Rev.  &  Ann.  St.  1903.  gg 
4623,  4630,  held,  that  a  dormant  judgment  can- 
not be  revived  without  consent  of  defendant,  UU' 
lees  applied  for  within  one  year  after  It  tie- 
comes  dormant. — Neal  v.  Le  Breton  <Okl.)  876, 

rnder  Wilson's  Rev.  &  Ann.  St.  1903,  c.  66, 
art.  19,  a  dormant  judgment  can  only  be  reviv- 
ed by  an  order  of  the  court  or  a  judgment 
thereof.— Neai  v.  Le  Breton  (Okl.)  376. 

f  IS.  Aotloas  JudRueutB. 

In  an  action  on  a  judgment  by  an  assignee 
thereof,  evidence  held  suffldeut  to  support  a 
finding  and  judgment  for  pIaintIff.---Curtin 
T.  Kowalsky  (CalTsaS. 

In  an  action  on  an  assigned  judgment,  the 
question  whether  any  equitable  interest  was 
left  in  the  assignor  after  the  assigiiment  could 
not  be  litigated  under  a  denial  of  the  fact  of 
the  assignment.  —  Cnrtln  t.  Kowalsky  (Gal.) 
9(t2. 

In  an  action  hr  an  assignee  of  a  money  judg- 
ment, where  ^e  complaint  alleges  the  as- 
signment, it  is  not  ne<;es8ar7  for  It  to  further 
state  that  the  plaintiff  is  the  owner  or  holder 
of  the  Judgment. — Cortin  v.  Kowalsky  (Cal.) 
9C2. 

An  aarignee  of  the  legal  title  to  a  Judgment 
la^  as  to  the  judgment  debtor,  the  real  party 
in  interest  and  entitled  to  sue,  notwithstand- 
ing the  existence  of  a  trust  between  the  as- 
sifuee  and  assignor. — Onrtin  t.  Kowalaky  (Oal.) 
962, 

As  a  foundation  for  a  cause  of  action,  a 
Judgment  does  not  become  fioal  until  six 
months  from  the  date  of  its  entry,  and  is  not 
barred  until  after  five  yean  from  the  date  that 
it  becomes  final — Harrier  v.  Bassford  (Cal.) 
1038. 

Complaint  in  an  action  on  a  judgment  held 
to  sufficiently  allege  the  jnrisaiction  of  liie 
court  rendering  the  Judgment. — 'Mnrphr  T. 
Murphy  (CJal.)  1053. 

In  an  action  on  an  English  judgment^  com-, 
plaint  A«M  to  sufficiently  allege  the  valae  there- 
of.—Murphy  T.  Murphy  (Cal.)  1053. 

In  an  action  on  a  judgment,  findings  that 
the  allegations  of  the  complsint  were  true  held, 
in  view  of  such  allegations,  to  sufflcieutty  show 
the  jurisdiction  of  the  court  rendering  the  judg- 
ment.—Murphy  V.  Murphy  (Cal.)  1053. 

In  an  action  on  a  judgment,  amount  of  the 
judgment  to  be  rendered  held  properly  calculat- 
ed from  the  figures  and  allegations  of  the  com- 
plaint— Murphy  r.  Murphy  (Cal.)  1053. 

9 18.  Flemdias   and   oTldesoe   of  iudg- 
memt  as  estoppel  or  defense. 

Where  plaintiff  recovered  judgment  in  Illi- 
nois on  a  Kansas  judgni«>nt,  and  sued  In  Kan- 
sas on  the  Kansas  judgment  to  set  aside  a 
fraudulent  conveyance,  and  defendant  claimed 
that  the  Kansas  judgment  was  merged  in  the 
Iliinois  judgment,  a  reply  averring  that  the 
Illinois  judgment  was  vacated  held  good  on  de- 
mnrm.— Abbott  v.  Abbott  (Kan.)  ^7. 

In  order  to  avail  himself  of  the  defense  of  rea 

judicata  in  equity,  defendant  should  plead  and 
prove  facts  establishing  a  former  adjudication. 
— Ortis  V.  First  Nat.  Bank  (N.  M.) 
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JUDICIAL  NOTICE. 

In  criminal  pnwecntioiu,  see  "Criminal  Law," 

iUDlCIAL  SALES. 

Of  municipal  property,  see  "Municipal  Corpora- 
tions," g  3. 

Of   property  of  infant,   see   "Guardian  and 

Ward,"  fi  2. 
On  execution,  see  "Execution,"  I  8. 

JURISDICTION. 

Amount  in  controversy,  see  "Appeal  and  Er- 
ror." S  1. 

Effect  of  appearance,  see  ""Appearance." 
Preservation  in  lower  court  of  objections  for 
^iHTKwe  of  review,  see  "Appeal  and  Error," 

Beview  by  appellate  conrt,  aee  "AppMl  and  Er- 
ror," i  20. 

JvrMletUM  Q^partieulor  ocHoiu  or  proeeaUng». 
See  "Mandamus."  g  S. 
Accounting  by  trustee,  see  "Trusts,"  g  8. 
By  or  against  Indians,  see  "Indians." 
Criminal  prosecutions,  see  "Criminal  Law,"  8  2. 
For  abatement  of  nuisance,  see  "Nuisance,"  f  1, 
Public  land  ctmtest,  see  "Public  Lands."  g  2. 
Service  of  procesa  by  pnblieatioD,  see  "Proceaa," 
S  !• 

To  set  aside  homestead,  see  "Homestead,"  I  2. 
JuTiadictUM    particular  subjects. 

Appointment  of  guardian,  see  "Qoardian  and 
Ward,"  g  1. 

Claims  against  decedent's  eatate.  see  "Execu- 
tors and  AdministratoTB,"  g  4. 

Special  jKrltdfcHonfc 

See  "Equity,"  g  1. 

Appellate  Jnrlsdictlont  aee  "JuBticee  of  the 
Peace."  g  4. 

Justices'  courts  in  civil  cases,  see  "Justices  of 

the  Peace."  g  2. 
Particular  courts,  see  "Courts." 

JURY. 

See  "Grand  Jury." 

Custody  and  condnct,  see  "Criminal  Law,"  g  13. 
lustructlons  in  dvil  actions,  see  "Trial,'  §  4. 
Instructions    in    criminal    proaecudons,  see 

"CriminaL  Law,"  |  17-19. 
Questiona  for  Jnry  In  dvil  aotlona,  aee  ''Trial,*' 

S  3. 

Questions  for  jnry  in  criminal  prosecutions,  see 

"Criminal  Law,"  g  16. 
Taking  case  or  question  from  Jury  at  trial. 

see  '^Trial,"  g  3. 
Trial  by  jury  of  issues  in  equity,  see  "Equity," 

g  3. 

Verdict  in  civil  actions,  see  "Trial,"  g  5. 

S   1.    RlKht  to  trial  by  inry. 

The  right  to  trial  by  jury  Mid  waived  by 
failure  to  call  the  attention  ot  the  jndge  to  the 
fact  that  ajuiT  had  been  demanded. — Zilke  t. 
Woodley  (Wash.)  299. 

I  2.   Summoning  attemdanee*  dlaoharce, 
and  oompensation. 

Under  Code  Civ.  Proc.  §  206,  it  will  be  pre- 
sumed that  a  failure  to  select  any  jurors  from 
a  townshin  is  caused  t>y  the  fact  that  none 
of  the  inhabitants  were  qualified. — ^People  t. 
Soweil  (Cal.)  717. 

Under  Code  Civ.  Proc.  i  206,  failore  to  keep 
separate  lists  of  jurors  from  different  town- 
ships held  not  a  material  departure  from  legal 
forms,  within  Pen.  Code,  f  1060. — Pe<mle  t. 

Soweil  (Cal.)  717. 

Under  Code  Civ.  Proc.  g  2(M.  fflilure  to  sum- 
mon as  many  jurors  as  required  by  the  order 
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of  court  held  not  a  material  departure  from 
prescribed  forma,  within  Pen.  Code,  S  105D. — 
People  V.  SoweU  (Cal.)  717. 

Under  Code  Cir.  Fro&  1  204,  failure  of  the 
minutes  of  the  board  of  •upernsors  to  abow 
that  jurors  were  selected  mm  not  a  material 
departure  from  preacribed  formB,  withiu  Pen. 
Code,  I  1059.— People  t.  Sowell  (Cal.)  717. 

Under  Rev.  St.  1898.  H  1310.  1311,  1313,  held 
that,  in  a  district  having  more  than  one  judge, 
the  several  judges  may  order  a  general  panel 
from  which  all  Juries  maj  be  selected. — Connor 
T.  Bait  Lake  OUy  (Utah)  479. 

f  3.    Competemor  of  Jurors,  ckallenses, 
and  objeettons. 

Under  the  ezprees  provision  of  Pen.  Code,  f 
1076,  a  juror  is  not  biased  by  a  qualified  opin- 
ion based  on  rumor  and  newspaper  articles, 
removable  by  evidence  and  not  interfering  with 
impartial  actiom.— People  v.  Boweil  (CalO  717. 

In  a  prosecution  for  crime,  a  juror  held  not 
disgualined  by  prejudice  against  insanity  as  a 
defense.— Peop]^  v.  SoweU  (Cal.)  717. 

One  is  not  disqualified  as  a  juror  because  he 
is  more  in  favor  of  the  enforcement  of  the  law 
that  appellant  is  charged  with  having  violated 
than  of  any  other  law. — State  t.  Kelley  (Kan.) 
151. 

That  a  juror  had  performed  some  clerical 
work  for  a  dty  held  insufficient  to  sustain  a 
challenge  for  implied  bias  In  an  action  against 
the  dty.— Swope  v.  City  of  Seattle  (Wash.) 
607. 

A  juror  Aeld  not  disqualified  from  trying  de- 
fendant for  rape  by  -naving  previously  tried 
and  convicted  another  for  a  similar  distinct  of- 
fense committed  on  the  same  prosecutrix.— 
State  V.  Van  Waters  (Wash.)  887. 

A  juror  who  lias  formed  an  opinion  as  to 
guilt  or  innocence,  which  It  would  take  evi- 
dence to  remove,  Aeld  disqualified. — State  v. 
Riley  (Wash.)  ITOl. 

{  4.'  ImpanellmB  for  trial  and  oatli. 

A  party  held  not  entitled  to  complain  because 
not  allowed  the  entire  panel  from  which  to  se- 
lect a  jury,  where  some  of  the  jurors  are  serv- 
ing In  anotiier  case. — Connor  v.  Salt  Lake  City 
(Utah)  479. 

JUSTICES  OF  THE  PEACE. 

Costs   on   appeal  from  justices'*  courts,  see 

"Costs,"  I  I. 
Validly  of  sale  under  execution  l«ned  by,  see 

•ee  'Execution."  |  3. 

I  1.  Blskta,  lintias,  tatA  UabiUtles. 

UndwB.  &  C.  Comp.  H  1682,  1583,  3000,  a 
justice  of  the  peace,  acting  as  a  magistrate  in 
the  examination  of  a  charge  of  libel,  is  entitled 
to  the  fees  for  the  services  performed. — Wal- 
lowa County  V.  Oakes  (Or.)  892. 

Under  Rev.  St.  189H.  S§  978,  1743  the  act 
creating  the  office  of  city  justice  of  toe  peace, 
and  city  ordinances,  a  city  justice  held  eoti- 
ded  to  fees  for  entertaining  suits  by  the  city 
to  collect  a  poll  tax. — Tlmmony  r.  Salt  Lake 
City  (Utah)  799. 

8  S.   CivU  Jnrlsdiotlon  and  antliorttr* 

Under  Gen.  St.  1901,  §  5228,  a  justice  has  no 
jurisdiction  either  of  the  subject-matter  or  of 
the  persoug  where  any  defeodant  resides  in  a 
cl^  wherein  a  city  court  has  been  created. — 
H.  Parker  Grain  Co.  t.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Kan.)  406. 

A  justice  of  the  peace  outside  of  a  dty  in 
which  a  city  court  bns  been  created  has,  under 
Gen.  St.  1901,  9  5228,  no  jurisdiction  of  an 
action  against  a  domestic  corporation  having  a 
general  office  in  such  city. — H.  Parker  Grain 
Go.  T.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Kan.)  406. 


A  party  to  an  action  before  a  Justice,  who  ap- 
pears and  in  the  absence  of  the  justice  stipulates 
for  a  continuance  to  a  subsequent  day,  cannot 
when  the  case  is  called,  object  on  the  ground 
that  the  court  lost  jurisdicUtm  by  his  absence 
on  the  first  day. — Hobba  v.  German- American 
Doctors  (Okl.)  356. 

A  justice  of  the  peace  must  have  jurisdiction 
of  the  subject-matter  and  the  person. — Hobbs  v. 
German-American  Doctors  (Okl.)  356. 

Jurisdicti<m  of  the  person  in  an  action  before 
a  justice  Is  acquired  >y  service  of  summons  or 
general  appearance. — Hobbs  v.  German-Ameri- 
can Doctors  (Okl.)  356. 

-  Jurisdiction  of  the  subject-matter  by  a  justice 
is  conferred  by  law.— Hobbs  v.  German-Ameri- 
can Doctors  (Okl.)  356. 

Where  the  justice  has  Jurisdiction  of  the  sub- 
ject-matter, and  defendants  appear  by  counsel 
and  stipulate  on  the  trial  day  that  the  case  shall 

be  tried  on  a  subsequent  day,  the  justice  does 
not  lose  jurisdiction  because  he  was  absent  on 
the  day  the  stipulation  was  entered  into. — 
Hobbfl  V.  German-American  Doctors  (Okl.)  356. 

Courts  of  justices  are  courts  of  spedal  iuris- 
diction,  and  no  presumptions  are  indulged  ui  fa- 
vor thereof. — Rnyne  v,  Manchester  Assor.  Co. 

(Okl.)  568. 

Where  a  justice  has  acquired  jurisdiction  of 
the  subject-matter  and  of  the  persons  of  de- 
fendants, the  same  presumptions  are  indulged 
in  as  to  further  proceedings  as  are  extended  to 
courts  of  general  Jurisdiction. — ^Rhyne  t.  Man- 
diester  Assnr.  Co.  (Okl.)  658. 

i  3.    Proeednre  la  oItU  casea. 

Under  MUls'  Ann.  St.  i  2668,  an  execution 
Issued  by  a  justice  must  be  executed  by  a 
constable,  in  the  absence  of  a  showing  that 
another  was  deputed  to  execute  it. — Stacy  v. 
Bernard  (Colo.  App.)  615. 

Where  in  a  justice  court  defendant  files  an 
answer,  it  will  limit  the  issues  as  ander  tiic 
ordinary  rules  ofpleadinx. — Royal  EVatemal 
Union  V.  Crosier  (Kan.)  1^. 

Under  Code  Civ.  Proc.  H  036,  636,  1510;  the 
service  of  a  justice's  summons  without  a  copy 
of  the  complaint  gives  no  jurisdiction  of  defend- 
ant.— State  V.  Harrington  (Mont)  484. 

Code  Civ.  Proc.  g  1688,  as  amended  by  Sess. 
Laws  1899,  p.  138,  did  not  aifect  section  16ia 
authorising  a  nonofficial  person  to  serve  a  jus- 
tice's summons.— State  v.  Harrington  (Mont) 

484. 

The  return  on  a  justice's  summons  la  pre- 
sumed to  show  all  that  was  done  by  the  person 
makioK  the  service. — State  t.  Hanington 
(Mont.)  484. 

A  judgment  by  default  cannot  be  entered 
after  defendant  has  appeared  and  filed  an  an- 
swer.— State  V.  Justice  Court  of  Tp.  Mo.  1. 
Gallatin  County  (Mont)  498. 

I  4.   Revlaw  of  proeoedlnca. 

Under  Mills'  Ann.  St.  S  2686,  held,  that  no 
judgment  can  be  rendered  against  party  on 
appeal  from  justice  of  peace  to  county  court 
at  the  Svat  term  of  court,  when  sommons  has 
not  been  served  and  there  is  no  appetranc*. — 
Miller  V.  Kinsel  (Oolo.  App.)  1076. 

If  a  justice  of  the  peace  has  no  jurisdiction 
of  the  subject-matter  of  the  action,  none  is  con- 
ferred by  appeal  to  the  district  court — H.  Pai^ 
ker  Grain  Go.  r.  Chicago,  B.  I.  &  P.  By.  Co. 

(Kan.)  406. 

Under  Code  Civ.  Proc.  S  1761,  on  tJie  trial 
of  an  appeal  from  a  justice  coutt,  the  parties 
may  have  reviewed  sny  question  of  law  or  fact 

Sroperiy  raised  before  the  justice. — State  v. 
ustice  Codrt  of  Tp.  No.  1«  Gallatin  County 
(Mont.)  498. 
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Defeodauto  held  to  haTe  a  right  to  appeal 
from  a  jaBtice,  bo  that  certiorari  will  not  lie. — 
State  T.  Jaatice  Court  of  Tp.  No.  1.  Oallatin 
County  (Mont.)  498. 

Rendition  of  judgment  on  the  pleadings,  iu  an 
action  to  recorer  the  unpaid  balance  ot  the 
nice  of  certain  real  estate,  on  appeal  to  the 
oiatrict  court  from  the  police  court,  ftefd  wcor. 
— Dnane  t.  Moliaak  (Mont.)  588. 

An  original  answer,  in  a  suit  to  recover  the 
unpaid  balance  of  the  purchase  price  of  certain 
real  eatate,  held  not  snperseded  hy  an  ameud- 
ment  filed  on  appeal  from  the  police  court, 
plending  the  statute  of  frauds. — ^Doane  t. 
Molinak  (Mont.)  688. 

The  pleadings  in  the  district  court,  on  an 
appeal  from  a  justice  or  police  court,  are  gov- 
erned by  the  same  rules  as  pertain  to  plead- 
i^B  In  audi  courts. — Duane  v.  Molinak  (Mont.) 

The  district  court,  on  appeal  from  a  police 
court  or  justice,  must  try  the  caee  de  novo,  and 
exercise  the  same  Jurisdiction  as  was  exercised 
by  the  court  from  which  the  appeal  was 
taken.— Duane  t.  Molinak  (Mont.)  5SS. 

Where,  in  replevin  on  appeal,  the  plaintiff 
filed  a  bill  of  ijarticulars  describing  each  article 
and  also  alleging  itB  value,  held,  that  the  fact 
that  the  replevin  afBdavit  failed  to  state  such 
value  was  immaterial. — Bojce  v.  Augusta 
Camp,  No.  7,429,  M.  W.  A.  (Okl.)  322. 

A  superior  court  will  not  generally  award 
certiorari  to  correct  transcript  on  appeal  from 
justice  court,  where  the  imperfection  in  caused 
by  the  neglect  of  the  appellant — Hager  v. 
Knapp  (Or.)  671. 

Refusal  to  require  an  amendment  of  the 
transcript  on  an  appeal  from  the  judgment  of 
a  Justice  held  not  au  nbuse  of  discretion. — 
Hager  t.  Knapp  (Or.)  t>71. 

Where  an  appeal  was  regularly  taken  from 
a  justice's  judgment,  and  a  transcript  filed, 
under  B.  &  C.  Comp.  §  2246,  which  was  de- 
fective, the  circuit  court  had  jurisdiction  to 
correct  the  record,  even  to  supplying  the  entire 
original  papers  filed  with  the  justice. — ^Hager 
v.  Knapp  (Or.)  671. 

JUSTIFICATION. 

ot  homicide,  see  "Homicide,"  |  8. 

LABOR  LAWS. 

Municipal  ordinances  regnlatiiur  hours  of  la- 
bor as  denial  of  equal  protection  of  law,  see 
"Oonstltntional  Law,"  |  6. 

LACHES. 

Effect  In  equity,  see  "Equity."  8  2. 
In  conunenconent  of  mandamus  proceedings, 
•ee  "Mandamus."  «  S.  *-         — - 

UNDLORD  AND  TENANT. 

Govenants  in  leases,  see  "Covenants,"  {  1. 
Liiability  of  lessor  of  railroad  for  fires  caused 

in  operation  of  road,  see  "Railroads,"  §  6. 
Mining  leases,  see  "Mines  and  Minerals,"  §  2. 
Requirpmenta  of  statute  ot  frauds  as  to  leases, 

see  "Frauds,  Statute  of,"  H  2,  3. 

{   1.   Terms  for  years. 

Where  a  lessee  of  school  lands  under  the 
lease  of  territory  contracts  with  A.  to  re-lease 
said  lands  to  him,  bis  prior  right  to  re-lease 
said  lands  at  the  expiration  of  tlie  original  lease 
held  to  be  relimiinshed  to  A. — Whitaker  v. 
Hughes  (OU.)  883. 


S  S.  Premises,  and  eBioymeat  and  VM 

thereof. 

A  landlord's  promise,  after  damage  of  prem- 
ises by  fire,  to  rebuild  a  certain  appliance  used 
in  the  building,  AeU  founded  on  snfBcteit  oon- 
sideratifnL— r.  Vignier  ^al.)  733. 

i  8.   Bent  amd  advances. 

In  an  action  for  rent  of  property,  based  upon 
a  quasi  contract  arising  from  the  occupation  of 
the  premises,  no  recovery  can  be  had  based  on 
such  occupancy  for  more  than  three  years  prior 
to  the  action.----Stor7  v.  McC^mnick  (Kan.)  819. 

S  4.   BentlxiK  oa  shares. 

I'laintifl,  under  a  croppers*  contract  held  en- 
titled to  posSMSion  of  the  entire  crop,  as 
against  a  mortgagee  of  the  cropper's  Interest, 
until  plaintlCF  had  been  paid  the  amouiit  owing 
by  cropper. — Tuohy  v.  Linder  (Cal.)  233. 

A  lease  providing  tor  the  cultivation  of  hop 
land,  etc.,   held  not  assignable   without  the 
landlord's  consent. — Merer  t.  LlveBley  (Or.)  - 
670.  *  ' 

LAND  OFFICE. 

See  "Public  Lands,"  }  1. 

UNDS. 

See  <*Public  Lands." 

URCENY. 

See**EmbesElement";  ''False  Pretenses**;  "Bob- 
bery." 

Confessions  as  evidence,  see  "Criminal  Law," 
*  7. 

Idem  sonans  as  to  names  In  indictment,  see 
"Names." 

Instructions  in  general,  see  "Criminal  Law,"  S 
17. 

Review  of  conviction  on  habeas  corpus,  see 

"Habeas  Oorpun,"  1 1. 
Striking  out  evidence,  see  "Criminal  Law,"  S 

13. 

Waiver  of  defects  in  indictment,  see  ''Indict- 
ment and  Information,"  S  4. 

Waiver  of  preliminary  examination  of  accused, 
see  "Criminal  Law,"  |  5. 

S  1,   Offenses   and  responsibility  there- 
for. 

On  a  trial  for  cattle  theft  under  Sess.  Laws 
1895,  p.  104»  c  20,  art.  1.  the  territory  is  not 
required  to  prove  value. — Woodring  v.  "rerritory 
(Okl.)  85. 

Au  instruction  that  larceny  is  committed  by 
opening  a  trunk  without  authority,  and  taking 
the  contents,  held  correct,  as  such  taking  would 
not  neceaaarily  coiiatitute  embezzlement — Flohr 
V.  Territory  (Okl.)  5(15. 

Larceny  by  boilee  defined. — Flohr  v.  Territory 
(Okl.)  5tio. 

S  2.   ProseontlDn  and  punishment. 

Where  title  to  animals,  the  subject  of  larceny, 
is  sought  to  be  established  by  brand,  a  certifi- 
cate of  the  recorded  brand  must  be  shown  under 
Comp.  Laws  1897,  |  107.— Tarritoiy  t.  Smith 

(N.  Kl.)  42. 

In  a  proserutioQ  for  cattle  theft,  the  indict- 
ment under  Sesa.  Laws  1895,  p.  104,  c.  20,  art. 
1.  need  not  contain  an  allegation  as  to  tlie  value 
of  the  animal,— Woodring  t.  Territory  (Okl.) 

Where  an  indictment  for  stealing  a  domestic 
animal  avers  that  a  better  dracrlption  of  t^e 
animal  cannot  be  given,  defendant  cannot  in- 
troduce evidence  that  the  grand  jury  could  ob- 
tain a  more  perfect  description. — Woodring  v. 
Territory  (Okl.)  85. 

An  instruction,  on  trial  for  larceny,  where 
stolen  property  has  been  replevied,  that  such 
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snit  and  givins  of  redelivery  bond  do  not  re- 
lieve acciiw^d  from  criminal  responsibility,  was 
proper. — Flohr  v.  Territory  (Okl.)  505. 

Where  a  statute  defines  grand  larceny  to  be 
the  taking  of  personal  property  by  fraud  or 
stealth,  an  instruction  that  the  property  muat 
be  talten  either  by  fraud  or  stealto,  or  by  fraud 
and  stealth,  held  not  error. — Plohr  Territory 
<Okl.)  565. 

Wliere,  in  an  indictment  for  larceny,  the  prop- 
erty is  charged  to  have  been  taken  by  frand  and 
stealth,  it  is  not  necessary  to  set  out  the  fraud- 
ulent acts  relied  unnn. — Flohr  t.  Territory 
(Okl.)  565. 

On  trial  for  larceny  of  numerous  articles,  re- 
covered by  replevin  and  a  search  warrant,  it  is 
not  error  to  permit  officers  serving  such  process 
to  show  other  property  was  recovered,  not 
enumerated  in  the  indictment — Flohr  v.  Terri- 
tory (Okl.)  565. 

Evidence  in  a  prosecution  for  larceny  of  mon- 
ey considered,  and  held  insufficient  to  require  a 
certain  Instruction.— State  v.  Teller  (Or.)  fSO. 

In  a  prosecution  for  larceny  from  the  person, 
certain  evidence  as  to  the  finding  of  money  tiiken 
held  admissible.~St8te  v.  Johnson  (Wash.)  9U3. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  larceny  from  the  person.— State  v.  John- 
son (Wash.)  003. 

Under  2  Ballinger'g  Ann.  Codes  &  St.  8  7113, 
prescribing  the  punishment  for  theft  of  a  horse 
of  any  Talue,  the  court  did  not  err  Id  refusing 
to  instruct  that  the  horse  allefjed  to  have  been 
stolen  was  of  aune  value. — State  T.  Washing 
(Wash.)  1019. 

UTERAL  SUPPORT. 

Removal  of  by  excavation  by  railroad  company, 
see  "Railroads,"  S  2. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error,** 
119. 

LAW  OF  THE  ROAD. 

See  "Highways,"  S  3. 

LEASES. 

See  "Landlord  and  Tenant." 
By  railroad  companies  as  afiEectinc  liability  for 
Rre  caused  in  operation  of  road,  see  **Rall- 

roads,"  §  6. 
Coveniints  in,  see  "Covenants,"  9  1. 
Mining  leases,  i<ee  "Slines  and  Minerals,"  {  2. 
Requirements  of  statute  of  frauds,  see  "Frauds^ 

Statute  ta,"  a  2,  3. 

LEGACIES. 

See  "Wills." 

LEGACY  TAX. 

See  "TaxatliA,"  {  & 

LEGISLATIVE  POWER. 

See  "Constitutional  Law."  S  2.  , 

LEVY, 

Of  attachment,  see  "Attachment,"  I  2. 

LEWDNESS. 

See  "Prostitution," 


LIBEL  AND  SLANDER. 

Harmless  error,  see  "Appeal  and  Error,"  S  24. 

9  1.   Words   and   oota   a^tloBable,  and 
UabiUtr  tbaref  or. 

Malice  is  an  Inference  of  fact,  wtiich  the 
jury  may  draw  from  a  libelons  publication 
alone. — Paxton  v.  Woodward  (Mont.)  21a. 

In  an  action  for  libel,  the  absence  or  presence 
of  malice  becomes  material  only  as  a  rircum- 
stance  affording  a  basis  tat  IncreasInK  or  di- 
minishing the  amount  of  recovery  and  In  cases 
involving  the  defense  of  privileged  publicatioo. 
—Paxton  V.  Woodward  (Mont.)  215. 

Under  Civ.  Code,  9  32,  defining  libel,  exist- 
ence of  malice  h^d  not  a  necessary  ingredient 
to  entitle  plaintiff  to  recover  compensatory 
damages. — Paxton  v.  Woodward  (Mont)  215. 

To  pnblish  by  a  written  unprivileged  charge 
of  an  individual  falsely  that  ne  is  a  commoo 
liar  is  an  imputation  tending  to  expose  such  in- 
dlvidoal  to  hatred,  contempt,  ridicule,  or  oblo- 
quy, or  Injure  him  in  his  reputation,  and  Is 
libelous  per  se. — Paxton  v.  Woodward  (MoDt> 
215. 

Publication  conceraing  a  school  teacher  Arid 
not  libelous  per  Be.--Paxton  v.  Woodward 

(Mont.)  215. 

In  arriving  at  the  sense  In  whi<^  alleged  li- 
belous language  is  employed,  It  is  proper  to 
consider  the  cause  and  circumstances  of  its 
publication  and  the  entire  language  used. — 
Paxton  V.  Woodward  (Mont.)  215. 

S  2.  Actions. 

An  action  for  libel  must  be  brought  within 
one  year  after  the  cause  accrued,  under  Mills' 
Ann.  St  9  2001. — Erana  v.  Republican  Pnb. 
Co.  (Colo.  App.)  3U. 

Under  Code  Civ.  Proc.  9  75L  held  not  neces- 
sary to  state  in  complaiut  for  libel  facts  show- 
ing the  application  to  plaintiff  of  the  defama- 
toiT  matter. — Paxton  v.  Woodward  (Mont) 
215. 

In  an  action  for  libel,  where  there  fa  no  sug- 
gestion in  the  complaint  that  plaintiff  was  dam- 
aged in  his  capacity  as  an  individnal,  bnt 
only  that  the  injury  was  to  him  in  resp«>et  to 
his  profession,  there  can  be  no  recovery  of 
damage  to  plaintiff  as  an  individual. — ^Paxton 
V.  Woodward  (Mont.)  215. 

Where  an  imputation  complained  of  is  a 
conclusion  from  certain  facts,  a  pica  of  jus- 
tification averring  the  existence  of  a  state  of 
facts  which  warrants  the  inference  of  the 
charge  is  sufficient  —  Paxton  v.  Woodward 
(Mont)  21S. 

Publication  libelous  per  se  held  to  entitle 
plaintiff  to  at  least  nominal  damages. — Pax- 
ton V.  Woodward  (Mont)  215. 

In  action  for  libel,  interrogation  of  defend- 
ant with  respect  to  motive  in  usin^  certain 
language,  and  to  permit  him  to  explain  wheth- 
er statements  were  true  or  false  and  the  source 
of  his  information,  held  not  erroneous. — Paxton 
V.  Woodward  (Mont.)  215. 

In  an  action  by  a  school  teacher  for  libel  to 
recover  damages  suffered  by  him  in  his  pro- 
fessional capacity,  evidence  tendiDg  to  show 
that  defendant,  after  the  publication  of  ib^ 
alleged  libel,  had  tried  to  have  the  certifiiatf 
of  plaintiff  as  school  teacher  revoked,  ft'  '-l 
admissible. — Paxton  v.  Woodward  (Mont)  2ij. 

In  an  action  by  a  school  teacher  for  libel 
to  recover  d^mai^es  suffered  by  him  io  bi" 
professional  capacity,  proof  of  statements  mailt? 
by  defendant  after  the  institution  of  tlie  suit 
to  the  effect  that  he  would  take  away  plalu- 
tiff's  license  as  a  teacher  AeM  admissible. — 
Paxton  T.  Woodward  (Mont.)  215. 

In  an  action  for  libel,  where  malice  is  shown, 
exemplary  damages  may  be  added  to  the  acta  ' 
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al  or  compensatory  damageB  recoverable  In 
its  absence. — Paxtoo  v.  Woodward  (Mont)  215. 

LICENSES. 

For  practice  of  deDtistir,  see  "Riridciaiu  and 

Surgeons," 

For  sale  of  intoxicating  liqnorei,  see  **Intozi- 

nrtinff  Liquors,"  S  2. 
Title  of  statute,  see  "Statntea,"  |  2. 

S   1>   For  ooonpatiom  and  priTlleKes. 

Where  tiie  record  did  not  disclose  ivhetber  the 
board  of  barber  examiners  had  or  had  not 
promulgated  suitable  rules,  it  would  be  presum- 
ed on  appeal  that  it  had  discharged  Its  duties  in 
that  regard.— State  t.  Briggs  (Or.)  361. 

The  section  of  Laws  190S,  p.  27,  S  1,  making 
it  nnlawfol  for  one  not  a  registered  barber  to 
conduct  a  barber  school  without  the  sanction  of 
the  board  of  barber  examiners,  held  to  vest  in 
the  board  a  power  to  be  exercised  in  a  reason- 
able manner. — State      Briggs  (Or.)  361. 

Where  defendant  was  convicted  of  a  violation 
of  Laws  1903,  p.  27,  §  1,  relative  to  eondnct  of 
barber  schools,  and  a  motion  in  arrest  waa  sus- 
tained on  the  ground  that  the  law  was  nnconsti- 
tutional,  only  the  validity  of  the  law  was  open 
for  consideration  on  appeal. — State  v.  Briggs 
(Or.)  381. 

ScHS.  Laws  1901,  p.  116,  c.  67,  providing  for 
the  examination  and  registration  of  borsesboers 
in  certain  cities,  held  to  be  unconstitutional  as 
an  Illegitimate  exercise  of  the  police  power  of 
the  state.— In  re  Aabry  (Wash.)  900. 

Laws  1901,  pp.  840-351,  §$  1,  9,  10,  14,  re- 
quiring barbers  to  obtain  revocable  certificates 
of  registration,  did  not  create  two  classes,  and 
permit  revocation  only  of  certificates  after- 
wards granted  to  those  not  barbers  when  tlie  act 
was  adopted. — State  v.  Chaney  (Wash.)  915. 

Lavs  1901.  pp.  349-852,  »  1,  9.  10,  14,  ]5. 
making  it  a  mtsdemeanor  to  practice  the  occnpa- 
tion  of  a  barber  without  a  certificate  of  regis- 
tration, applies  to  one  who  bad  obtained  a  cer- 
tificate which  was  afterwards  revoked. — State 
V.  Chaney  (Waah.)  916l 

LIENS. 

See  "Mechanics*  Uens.'* 

Acquired  hy  particular  proceeding,  see  "At- 
tachment,^ 8  2;  "Judgment,"  I  9. 

For  filling  In  tide  lands,  see  "Navigable  Wa- 
ters." I  1. 

On  logs,  see  "Logs  and  Losing." 

Title  of  statute,  see  "Statntes,"  |  Z 

LIFE  INSURANCE. 

See  ''Insurance,"  U  2.  6. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Laches,  see  "Equity."  §  2. 

Validity  of  statutes  of  limitation  as  affected 
by  retrospective  operation,  see  "Constitution- 
al Law,"  §  4, 

Particular  actions  or  prooeedings. 
See  "Libel  and  Slander."  §  2. 
I{y  or  against  executors  or  administrators,  see 

"Execntots  and  Administrators,"  H  4,  6. 
For  bonnties,  see  "Bounties." 
For  enforcement  of  trust,  see  "Trusts,"  {  4. 
For  rent,  see  "Landlord  and  Tenant."  9  8. 
Od  injunction  bond,  see  "Injunction,"  {  5. 
On  judgment,  see  "Judgment,"  |  12. 
On  municipal  warrants,  see  "Municipal  CJor- 

porations,^  I  9. 


S  1.   Statutes  of  limitation. 

3  Mills'  Ann.  St.  §  2923,  requiring  actions 
for  the  recovery  of  land  to  be  brought  within 
20  years,  held  merely  prospective  in  operation. 
— Edelstein  v.  Garlile  (Colo.  9up.)  680. 

Statutes  of  limitations  may  be  retrospective 
in  nature,  if  they  do  not  impair  contracts  or 
disturb   vested   rights. — Edelstein    v.  Carlile 

(Colo.  Sup.)  680. 

Act  March  14,  1903  (Laws  1903,  p.  121,  c. 
62),  amending  Comp.  Laws  1897,  $  2921,  relat- 
ing to  time  of  absence  or  concealment  in  com- 
puting any  periods  of  limitation,  is  retrospec- 
tive in  operation.— Orman  v.  Van  Arsdell  (N. 
M.)  48. 

I  2.  Compntatioii  of  period  of  limita- 
tion. 

Where  an  owner  of  a  mare,  killed  on  an  un- 
fenced  railway,  sued  to  recover  Its  value  under 
Gen.  St.  1901,  §5  5839-5863,  but  alleged  no  de- 
mand, and  after  three  years  dismissed  his  ac- 
tion and  brought  another  action  alleging  de- 
mand, held  barred  b:r  limitations;  the  new 
action  not  coming  within  Gen.  St.  1901,  g 
4451,  authorizing  a  new  action  within  one  year 
on  dismissal  of  the  first  for  a  cause  otherwise 
than  a  failure  on  the  merits. — Becker  v.  At- 
chison, T.  &  S.  F.  By.*Co.  (Kan.)  408. 

Limitations  held  not  to  have  commenced  to 
run  against  a  claim  until  a  reasonable  time 
had  elapsed  after  the  creation  of  the  obliga- 
tion under  which  the  claim  was  payable.—- 
White  V.  Century  Gold  Min.  &  Mill.  Co.  (Utah) 
868. 

i  8.   AoknowIedBntent,     new  promise, 
and  put  payment. 

Statement  of  obligor  on  note  to  the  obligee. 
"We  owe  it,  and  I  will  have  to  pay  it,"  held  a 
sufHcleiit  acknowleagraent  to  remove  the  bar  of 
the  statute  of  limitations. — Miller  t.  Kiusel 
(Colo.  App.)  1075. 

{  4.   Operation  and   effect   of  bar  by 
limitation. 

Under  Civ.  Code,  §  2911,  an  action  on  a  debt 
resting  in  parol  being  barred  by  the  two-year 
statute  of  limitationB,  an  action  to  foreclose  a 
mortgage  securing  the  debt  was  also  barred — 
San  Jose  Safe  Deposit  Bank  of  Savings  v.  ^uik 
of  Madera  (Cal.)  B. 

Where  there  was  no  contest  between  a  first 
and  second  mortgagee  in  a  suit  to  foreclose,  the 
first  mortgagee  was  not  entiUed  to  plead  lim- 
itations aa  against  the  second  mortBaeee'a 
to  foreclose. — TinsI^  v.  Lombard  (Ov.) 

I  6.   Pleading,  erldenoe,  trial,  and  re- 
view. 

Where  plaintiffs  cause  of  action  did  not  ac- 
crue until  a  reasonable  time  had  elapsed  after 
a  certain  event,  and  it  did  not  appear  on  ap- 
peal at  what  date  a  reasonable  time  elaps^. 
defendant's  plea  of  limitations  was  of  do  avail. 
—White  V.  Century  Gold  Min.  ft  Mill,  Co. 
(Utah)  868. 

Where  defendant  set  op  limitations,  the  bur- 
den was  on  him  to  show  the  action  barred. — 
White  V.  Century  Gold  Min.  ft  Mill.  Co.  (Utah) 

8G8. 

Payments  Indorsed  on  a  note  are  presumed  to 
have  been  made  by  the  maker. — Gehres  v.  Or- 

lowski  (Wash.)  792. 

A  demurrer  to  a  complaint  in  an  action  on  a 
note  held  not  to  raise  the  question  that  the  lia- 
bility of  one  of  the  defendants  is  barred  by  lim- 
itations, because  no  payment  bad  been  made  by 
his  authority  within  the  period  of  limitations. 
— GehrcB  v.  Orlowski  (Wash.)  792. 

Where  the  petition  shows  the  date  of  the  ac- 
crual of  the  cause  of  actkin,  but  does  not  show 
when  the  action  was  commenced,  a  demurrer  to 
the  petition  that  it  does  not  lihow  a  cau^^e  of  ac> 
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tioo  does  not  raise  tho  question  that  the  time 
between  the  accrual  of  toe  cause  of  action  and 
the  filing  of  the  petition  exceeds  the  period  of 
limitation. — Colombia  SaviDga  &  Loan  Aas'n  t. 
Claose  (Wyo.)  708. 

On  demnrrer  to  a  petition,  the  court  cannot 
refer  to  the  proceas,  return  of  service,  or  other 
parts  of  the  record  not  forming  a  part  of  the 
pleadings,  to  ascertain  when  the  action  waa  com- 
menced.—-Columbia  Savings  &  Loan  Ass'n  v. 
Clauw  (Wto.)  708. 

A  demurrer  to  an  amended  petition  does  not 
ndn  the  question  whether  summons  issued  on 
filing  the  original  petition  was  a  suSicient  com- 
mencement 01  the  action  to  entitle  plaintiff  to  a 
new  action  within  a  year,  under  Her.  St  1809, 
3465. — Columbia  Savings  &  Loan  Ass'n  v. 
auae  (Wyo.)  708. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors.** 

LIS  PENDENS. 

Filing  lis  pendens  in  a  divorce  suit  %etd  not 

to  prevent  community  property  awarded  to  the 
wife  by  the  divorce  judRment  being  subject  to 
the  lien  of  a  prior  judgment  against  tlie  hus- 
band.—Mayberry  T.  Whittier  (Oal.)  18. 

LIVERY  STABLE  KEEPERS. 

TaUng  horses  In  charge  of  livery  stable  keeper 
as  Imrglary,  see  "Burglary."  {  L 

LIVE  STOCK. 

1  njuries  from  oiieratlon  of  railroads,  see  "Rail- 
roads," S  5. 

LOAN  COMPANIES. 

See  **BniIding  and  Loan  Associations." 

LOCAL  UWS. 

See  "Statutes,**  S  1- 

LOCATION. 

Of  mining  dalm,  ese  "Mines  and  Minerals,**  {  1. 


LOGS  AND  LOGGING. 

FloatlnglogB  on  navigable  stream,  see  "Navi- 
gabtewaters,"  I  2. 

Under  Ballinger's  Ann.  Codes  &  St  5  5044, 
a  lien  on  lozs  neld  suMcient.  as  ngainst  objec- 
tions of  the  debtor. — Gray's  Harbor  Boom  Co.  v. 
Lytle  Logging  &  Mercantile  Co.  (Wash.)  795. 

Where,  at  the  time  of  trial  of  an  action  to 
foreclose  a  lien  on  logs,  they  or  their  products 
cannot  be  identified,  held,  that  foreclosure  and 
sale  dionld  not  be  directed.  —  Gray's  Harbor 
Boom  Co.  V.  Lytle  Logfiing  Co.  (Wash.)  795. 

Where  action  to  foreclose  a  Iteo'  on  logs  is 
against  the  person  for  whom  the  services  were 

gerformed  and  the  persons  who  bought  them  of 
im,  and  the  latter  pay  part  of  the  purchase 
money  into  court  held,  that  it  is  in  the  cquitnble 

gtwers  of  the  court  to  impress  a  lien  thereon. — 
ray's  Harbor  Boom  Co.  t.  Lytle  Logging  Co. 
(Wash.)  7!>r>. 

Though  part  of  the  logs  on  which  a  lien  is  filed 
are  sawed  before  commencement  of  action  to 
foreclose,  held,  foreclosure  may  be  had  against 
the  others, — Gray's  Harbor  Koom  Co.  v.  Lytle 
Logging  &  Mercantile  Co.  (Wash.)  795. 


REPORTEB. 

LOST  INSTRUMENTS. 

Lost  bounty  certificate,  see  ^'Bounties," 
Preemption  aa  to  lost  will,  see  **WlUs,**  |  & 

LUMBER. 

See  "Logs  and  Logging.** 

LUNATICS. 

See  "Insane  Persons.** 

MACHINERY. 

Production  and  use  of  electricity,  see  "Elec- 
tricity.** 

MALICE. 

In  libelous  publication,  see  "Ubel  and  Slan- 
der," 1 1. 

MALICIOUS  PROSECUTION. 

§  1>  Actions. 

Verdict  for  $600,  fai  an  action  for  malidoas 
prosecution,  heid  not  exceaaiTet — Oharitmi  v. 
MarUand  (Wash.)  182. 

In  an  action  for  malicious  prosecution,  want 
of  probable  cause  held  question  for  tha  Juxy. — 
Charlbm.T.  Ifarldand  (Wash.)  182. 

MANDAMUS. 

Procedure  of  particular  courts  on  applicatiini 
for,  see  "Courts,**  I  5. 

Prohibition  of  hearing  in  mandamua,  see  "Pro- 
hibition," {  2. 

S  1.   Nature  mnd  Krov^ds  ta  cweraL 

Notwithstanding  right  of  appeal  from  order 
overruling  motion  for  execution,  and  Code  Oiv. 
Proc.  8  1086,  forbidding  mandamus  in  certain 
cases,  judge  of  court  kmd  subject  to  mandamus 
to  compel  Issuance  of  execution. — Holtum  v. 
Grelf  (Cal.)  11. 

Where,  in  mandamus  in  the  Supreme  Court, 
it  appears  that  a  disputed  question  of  fact 
must  be  tried  by  Jury,  the  writ  will  be  denied. 
—Territory  v.  Brown  (OU.)  319. 

Refusal  of  the  lower  court  to  award  execution 
for  costs  of  appeal  keitl  ground  for  a  writ  of 
mandate;  the  remedy  by  appeal.  It  available, 
not  being  speedy  and  adequate,  within  the  mean- 
ing of  Ballinger's  Ann.  Codes  &  St  {  5^6.— 
State  V.  Hatch  (Wash.)  796. 

§  2.    Snbieots  and  purposes  of  relief. 

Clerk  of  court  held  not  subject  to  mandamus 
for  compelling  issuance  of  execution. — Holtum 
V.  Qreif  (Cal.J  11. 

Where  a  judgment  against  a  school  district 
did  not  provide  for  interest,  interest  could  not 
be  awaraed  on  a  written  mandate  issued  to 
compel  the  trustees  of  the  district  to  perform 
the  Judgment. — Howe  v.  Southrey  (Cal.)  259. 

Under  Code  Civ.  Proc.  fi  1085,  mandamus  will 
lie  in  the  Supreme  Court  to  compel  a  judge  of 
the  superior  court  to  entertain  a  motion  !i' 
vacate  an  order  In  probate,  where  his  ordtt 
refusing  to  do  so  is  not  appealable. — Cahill  v. 
Superior  Court  of  City  end  County  of  San 
Francisco  (Cal.)  467. 

A  writ  of  mandate  does  not  He  to  require  a 
trial  judge  to  include  in  a  bill  of  exceptions  to 
review  an  order  on  a  motion  for  a  new  trial  an 
affidavit  made  on  information  and  belief. — Gay 

V.  Torrance  (Cal.)  540. 

Duty  of  judges  of  election  to  enter  on  regis- 
tration lists  names  of  all  persons  vouched  for 
by  one  election  judee  held  imperative  under 
Election  Law  (Geo.  St.  18S3.  p.  438)  }  12S,  and 
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other  Bections,  so  that  district  court  has  Jnris- 
''diction  of  maodamDs  proceedinss  to  compel  the 
majority  of  the  judges  to  make  the  entry. — 
People  T.  IHstrlct  Gonrt  of  Third  Judicial  Dis- 
trict (Colo.  Sup.)  679. 

Where  defendant,  coavicted  of  misdemeanor, 
appealed  to  the  Supreme  Cbnrt  under  Laws 
1903,  p.  SM,  c  389,  S  1,  and  the  record  Is  not 
filed  within  90  days*  after  judgment,  mandamus 
will  not  lie  to  compel  a  atay  of  execution  pend- 
the  ai>peaL — ^Youngbe^K  v.  Smart  (Kan.) 

Where  a  county  treasurer  has  received  a 
transcript  of  a  judgment  of  the  probate  court 
allowing  purchase  of  school  lands  and  an  in- 
stallment of  the  price,  and  issues  his  receipt 
therefor,  mandamus  will  lie  to  compel  him  to 
accept  and  receipt  for  an  installment  of  the 
price  to  another  who  presents  a  proper  tran- 
script for  the  same  lands. — Scott  t.  Schwab 
(Kan.)  443. 

Where,  onder  Sess.  Laws  1903,  p.  199,  c.  108. 
$  2,  the  Legislature  appropriated  to  the  terri- 
torial Agricultural  College  a  certain  fund,  and 
ordered  the  territorial  Treasurer  to  transfer  to 
such  fond  several  sums  to  the  credit  of  certain 
designated  funds,  held,  that  mandamus  would 
not  lie  to  compel  the  Treasurer  to  transfer  to  it 
other  moneys  than  those  In  the  funds  named  in 
the  act. — Regents  of  Agricultural  College  v. 
Vaughn  (N.  M.)  51. 

Under  Ballinger's  Ann.  Codes  &  St.  6  5765, 
mandate  will  He  to  a  judge  of  the  superior  court 
to  compel  the  issuance  of  a  writ  of  execution, 
after  execution  has  been  ordered  by  the  Supreme 
Court  on  appcAl. — State  v.  Hatch  (Wash.)  79a 

I  8>   JnrlsdletioBt  prooMdlncs,  and  n« 
Uef. 

A  petition  for  mandamns  to  require  the  dis- 
trict attorney  to  institute  quo  warranto  pro- 
ceedings must  show  that  respondent's  refusal 
was  arbitrary,  and  not  a  mistake  of  judgment. — 
Buggeln  V.  Doe  (Ariz.)  367. 

Petitioners  held  not  barred  by  ladies  from  the 
right  to  maintain  mandamus  to  require  a  judge 
of  the  superior  court  to  entertain  a  motion. — 
Oahill  V.  Superior  Court  of  City  and  County  of 
San  Francisco  (Cal.)  467. 

On  a  petition  for  a  mandate  requiring  a  trial 
judge  to  settle  and  certify  his  bill  of  exceptions 
on  apiwal  from  an  order  striking  firom  the  files 
alBdavits  on  niotion  for  a  new  trial  because  of 
irr^Iarities  "of  the  trial  judge,  the  court  will 
not  determlue  any  conflict  in  the  evidence  as  to 
such  irregularities. — Gay  v.  Torrance  (Cal.)  640. 

Under  Code  Civ.  Proc.  S  1086,  a  private  citi- 
zen held  not  entitled  to  mandamus  to  compel  a 
justice  to  issue  a  warrant  for  the  arrest  of  a 
third  person  for  operating  a  slot  machine, 
where  there  was  nothing  to  show  special  in- 
jury.—Fritts  V.  Charles  (Oal.)  1057. 

A  prayn  for  altomatlTe  relief  is  not  fatal  to 

a  petition  for  mandamus. — School  DIst  Xo.  1 
In  City  and  County  of  Denver  v.  School  Diet. 
No.  7  In  Arapahoe  County  (Colo.  Sup.)  690; 
Same  v.  School  Dist  No.  35  In  Arapahoe  Coun- 
ty, Id. 

Undor  Mills'  Ann.  St  §4032,  and  Sess.  Laws 
1901,  pp.  133,  138,  cc.  67.  58,  as  amended  by 
Sess.  Laws  1903,  pp.  159.  164,  cc.  79,  80, 
mandamus  to  compel  a  school  district  in  the  city 
and  county  of  Denver  to  pay  certain  unliqui- 
dated claims  arising  out  of  the  apportionment 
of  property  between  it  and  school  districts  In 
Adams .  and  South  Arapahoe  county,  denied, 
and  a  writ  to  compel  the  district  to  include 
such  claims  in  its  certificate  of  levy  to  the  city 
council  granted.— School  Diat.  No.  1  in  City 
and  County  of  Denver  v.  School  Dist.  No.  7  in 
Arapahoe  County  (Colo.  Sup.)  690;  Sbme  v. 
School  Dist.  No.  35  in  Arapahoe  County,  Id. 

Where  a  peremptory  writ  of  mandamus 
grants  improper  relief,  the  petitioner,  if  enti- 


tled to  some  kind  of  relief  included  in  his 
prayer,  should  receive  It,  and  ueceBsary  amend- 
ments may  be  made. — School  Dist.  No.  1  in 
City  and  County  of  Denver  v.  School  Dist.  No. 
7  in  Arapahoe  County  (Colo.  Sup.)  690:  Same 
V.  School  Dist  No.  35  in  Arapahoe  County, 
Id. 

Petitioner  not  being  entitled  to  the  payment 
of  his  claim  against  a  school  district  from  the 
levy  specified  m  an  alteruatiTe  writ,  the  grant- 
ing of  a  peremptory  writ  will  be  reversed, 
with  directions  to  grant  a  peremptory  writ  di- 
recting payment  m  the  succeeding  year. — 
School  Inst  No.  1  in  CHty  and  Counfy  of  Den- 
ver T.  School  Dist  No.  98  In  Adams  Ooonty 
(Colo.  Sup.)  693. 

An  objection  that  the  proceeding  is  prema- 
turely brought  Is  waived  by  appearing  In  court 
and  asking  that  the  rights  of  the  parties  be 
adjudicated. — State  v.  Weston  (Mont.)  487. 

Under  Comp.  Laws  1900,  {  3246.  relator  in  a 
mandamus  proceeding  held  entitled  to  dismiss 
without  prejudice  before  trial,  though  respond- 
ent filed  a  counterclaim  on  which  no  recovery 
could  be  had.— State  v.  Wedge  (Nev.)  760. 


MANDATE. 

See  "Mandamus.** 


MANSLAUGHTER. 

See  "Homicide,"  I  4 

MARK. 

Distinguishing  marks  on  ballot  see  "JSIectlons," 


MARRIAGE 

See  "Divorce":  "Husband  and  Wife.** 
ElCecting  Tevoeation  of  will*,  sea  "WUla,"  8  1- 


MARRIED  WOMEN. 

Sea  "Hosbana  and  WUa,** 


MASTER  AND  SERVANT. 

See  *'Work  and  Labor." 
Election  of  remedy  by  servant  wrongfully  dis- 
charged, see  "Election  of  Bemedies." 
Employers'  liability  insurance,  see  "Insnrance,** 

Harmless  error  in  action  for  Injuries  to  servant 

see  "Appeal  and  Error."  {  24. 
Impeachment  of  witi^esses  in  action  for  injuries 

to  servant  see  "Witnesses,"  S  4. 
Law  of  the  case  on  subsequent  appeal,  in  ac- 
tion for  injuries  to  servant  see   Appeal  and 

Error,"  {  19. 
Presentation  in  lower  court  of  questions  for 

review,  in  action  for  services,  see  "Ai^eal 

and  Error,"  S  4. 
Validity  of  municipal  regulations  of  hours  of 

labor  as  denying  due  process  of  law,  see 

"Constitutional  dw,"  }  B. 

(  1.  The  relation. 

Under  Civ.  Code,  8  2012,  evidence  held  to  raise 
the  presumption  that  plaintifCs  employment  was 
renewed  for  the  same  wages  and  term  as  for  the 
j^r^kius  year. — Oabrlel  t.  Bank  of  Suisun  (Gal.) 

Where  a  servant  was  wrongfully  discharged 
before  tiie  expiration  of  his  term,  he  may  re- 
cover on  a  quantum  meruit,  or  sue  ou  the  con- 
tract and  for  damages  for  the  breach. — James 
T.  Parsons.  Rich  &  Co.  (Kan.)  43& 
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I  2.    Btaiter's  lia1>llltr  for  Injnrloi  to 
■errant. 

Thougb  the  duty  of  keeping  a  planinic  toachine 
in  order  wai  delegated  to  one  of  six  or  seyen  em- 
ployes, whose  duty  it  was  to  ose  the  machine 
ID  ootnmon,  such  employes  were  fellow  aerranta 
—Helling  T.  Schlndler  (Oal.)  710. 

In  an  nction  for  injnriea  to  a  Berrant  employ- 
ed as  a  teaniBter,  held,  that  evidence  to  show 
that  there  was  no  brake  on  the  wagon  was  im- 
material.— ^LimberK  v.  Glenwood  Lnmber  Ca 
(GaL)  728. 

In  ao  action  for  injuries  to  a  eerrant  by  the 
fallfng  of  a  scaffold,  plaintiff  Acid  to  have  aa- 
Homed  the  risk. — Hughes  t.  Schnarel  (Colo. 
App.)  623. 

Ad  employfi,  engaged  in  heating  a  piston  bead 
at  a  forge  adjoining  that  at  which  plaintiffs  in- 
testete  was  working  at  the  time  be  was  killed 

by  an  explosion  of  such  pleiton  head,  held  dece- 
dent's fellow  serrant,  for  whose  negUgeDoe  de- 
fendant was  not  liable.  —  Duff  t.  Willamette 
Iron  &  Steel  Works  (Or.)  333. 

Defendant,  In  m  action  for  wrongful  death  of 
a  servant,  held  required  to  plead  the  defense 
thfit  the  injury  resulted  from  the  negligence  of  a 
fellow  servant,  in  order  to  render  the  same 
available  under  B.  &  C.  Comp.  I  72.— Duff  r. 
Willamette  Iron  &  Steel  Works  (Or.)  363. 

Allowing  plaintiff,  suing  an  employer  fbr 
injury  to  an  employ^  to  show  that  defendant 
carried  employers'  liability  insnrance,  hdd  er- 
ror.—Iverson  T.  McDoimell  (Wash.)  202. 

Fellow  servant  rule  held,  under  the  evidence, 
not  to  prevMit  master's  liability  attaching  for 
plaintira  injuries. — Conine  t.  Olympia  Log- 
ging Co.  (Wash.)  932, 

Negligence  of  fellow  servant  and  master  held 
to  concur  to  produce  plaintiff's  injuries,  ao  that 
the   master   was   liable  therefor. — Conine  v. 
'Olympia  Logging  Co.  (Wash.)  932. 

S  8.   Uabilltles   for  lajwrloa   to  tUrd 

persons. 

In  action  against  a  contractor  for  the  K«ction 
of  a  building  for  personal  injuries  from  ob- 
structions in  the  street,  refusal  to  charge  that,  if 
the  injuries  were  the  result  of  a  sabcontractor's 
negligence,  the  jury  should  find  for  defendant, 
held  error. — Oreen  v.  Soole  (CaL)  387. 

Subcontractor  held  an  Indepmdent  etwtractor 
as  to  the  original  contractor. — Qreen  7.  Soule 
(Cal.)  837. 

In  action  for  death  of  child  resulting  from  fall 
of  timbers,  mere  fact  that  owner  of  timbers  paid 
tpomnter  by  foot  for  hauling  held  not  to  consti- 
tute teamster  an  independent  contractor,  so  as 
to  relieve  defendant  from  liability. — Bbcdonald 
T.  O'Heilly  (Or.)  753. 

In  action  for  death  of  child,  charge  as  to  lia- 
bility of  independent  contractor  held  not  erro- 
oeous. — Macdonald  t.  O'lUUly  (Or.)  753. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  **A1- 
teratton  o4  Instmments." 

MAYOR. 

See  "Municipal  Corporations,**  |  1. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  {  2. 

MECHANICS'  LIENS. 

i  1,   Natore,  grounds,  uid  sabJoet-ni»t- 

ter  in  general. 

Persons  clainimg  the  benefit  of  a  mechanic's 
lien  Htututo  must  bring  tiiemselves  clearly  with- 
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In  its  provfalonB. — Fltadika  T.  Popa  (Colo-* 

App.)  iffn. 

i  2.   Right  to  Ueu. 

Under  Code  Civ.  Proc  |  1191,  contractor  con- 
structing a  aewer  hetd  entitled  to  a  lien.— Wil- 
liams, ^ser  ft  Co.  T.  Rowell  (Cal.)  725. 

Under  Mills'  Ann.  St  Rev.  Sapp.  p.  7fi9.  a 
superintendent  of  conatrnctioo  held  not  entitled 
to  a  mechanic's  Ilea  for  services  rendered  in 
urging  iiersons  from  whom  the  contractors  bad 
purchased  material  to  hasten  delivery. — Pitschke 
V.  Pope  (Colo.  App.)  1077. 

fl  3.    Proeeedinga  to  perfect. 

A  notice  of  lien  htid  valid  as  to  the  value  of 
material  furnished  under  the  contract  alleged 

therein,  though  it  inaccurately  states  what  ma- 
tprinls  were  furnished  under  the  contract.— Con- 
tinental Building  &  Loan  Ass'n  v.  Button  (Cal.) 
21. 

Under  2  Ballinger's  Ann.  Codes  &  St.  |  5900, 
a  merhanic's  Hen  notice  Jield  insufficient  for 
failure  to  show  authority  of  a  corporation  to 
bind  its  alleged  principals. — Northwest  Bridge 
Co.  T.  Tacoma  Shipbuilding  Ca  (Wash.)  888. 

I  4.   Operation  nnd  efleet. 

Under  Rev.  St  1898,  S  1386,  though  a  con- 
tractor has  a  lien  for  60  days  after  the  com- 
pletion of  his  contract,  such  Uen  is  not  created 
until  be  files  for  record  the  statement  and  no- 
tice required  by  law. — -Elwell  r.  Morrow  (Utah) 
605. 

The  proviso  in  2  Ballinger's  Atit^.  Codes  & 
St.  §  5901,  relating  to  forecioaure  of  mechanics* 
liens,  held  to  refer  only  to  the  person  ^o  caused 
the  work  to  be  done  or  the  materials  to  be  fur- 
nished for  which  the  lien  was  claimed. — North- 
west Bridire  Co.  v.  Tacoma  Shipbuilding  Co. 
(Wash.)  996. 

A  medianlc'fl  lien  claimant  M4  not  entitled  to 
enforce  a  lien,  as  against  the  vendor  of  land  un- 
der a  conditional  contract  of  sale,  for  materials 
contracted  for  by  the  v«idee  on  his  subsequent 
forfeiture  of  the  contract — Northwest  Bridge 
Co.  V.  Tacoma  Shipbuilding  Co.  (Wash.)  996. 

3  B.    Waiver,    disekmqc«»    ralaasot  and 
satisfaotiom. 

A  contractor's  failure  to  prove  his  claim  for 
lien  on  the  date  specified  in  the  notice  is^ed 
hy  another  contractor,  under  Rev.  St  1898;  I 
1301,  held  not  to  constitute  a  waiver  t>f  his  lien. 
— Elwell  v.  Morrow  (Utah)  605. 

}  6.  Enf  oreemeat. 

Holders  of  mechanics'  liens  held  not  preju- 
diced by  Intervener's  failure  to  file  for  record 
hifl  claim  for  a  Hen  prior  to  the  date  specified 
in  the  notice  published  under  Rev.  St.  i 
1301,  and  to  exhibit  the  same  in  court  on 
that  date.— Klwell  v.  Morrow  (Utah)  QOS. 

A  substantial  compliance  with  Bev.  St.  189S, 
jl  providing  for  the  foredosore  of  me- 

chmiirK'  liens,  held  sufficients — ^Elwell  t.  Hot^ 

row  (Utah)  005. 

Marriod  women  not  having  been  made  parties 
to  a  suit  to  foreclose  a  mechanic's  lien  against 
community  real  estate  until  after  time  for  fore- 
closure of  licD  had  expired.  Uu  court  had  no 
jurisdiction  to  foreclose  the  lien  as  against  them. 
— Northwest  Bridge  Co.  T.  Tacoma  Shipbuild- 
ing Co.  (Wash.)  99d. 

A  wife  Is  a  necessary  party  to  the  foredapure 
of  a  mechanic's  lien  on  commnnlty  real  estate. 
— Northwest  Bridge  Co.  t.  Tacoma  Shipbulld- 
ItV  Go.  (Wash.)  fW6. 


MEMORANDA. 

Required  by  statute  of  frauds,  see  'Trauds. 
Statute  of,"  i  4. 
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MENTAL  SUFFERING. 

Aa  element  at  damages.  k«  "DamagM,"  |  1. 

MERGER. 

Of  cause  of  acUon  in  Jodgment,  we  "Jodcment,** 

MILITARY  RESERVATIONS. 

Jadicial   ootice  io  criminal  prosecatlons,  see 

"Criminal  Law,"  S  8. 
Jurisdiction  of  crimes  on,  see  "Griminal  Law,** 

12. 

MINES  AND  MINERALS. 

Aasigument  by  mining  company  for  benefit  of 
creditors,  see  "Asngnments  for  Benefit  of 
Creditors."  S  9. 

Condemnation  of  property  for  tbe  development 
of  mines,  see  "Eminent  Domain,"  }  1. 

Deception  constituting  fraud  in  contract  tot 
sale  of  mining  claim,  see  "Fraad,"  i  1. 

DecisiODfl  relaung  to  mining  ground  as  rules 
of  property,  see  "CourtG,"  S  2. 

Service  itf  notice  of  appeal  fn  actltm  to  qoiet 
title  to  mining  claim,  see  "Appeal  and  Er- 
ror," 19. 

i  1.   PnbUe  mineval  lands. 

In  an  action  to  Quiet  title  to  a  mining  claim, 
finding  held  not  sufficient  to  dispose  of  a  mate- 
rial issue. — Dwinnell  v.  Dyer  (Cal.)  247. 

Act  Feb.  8.  1900.  (St.  1900,  p.  9.  e.  6),  and 
Act  March  20,  1899  (St.  18i)9,  p.  148,  c.  113), 
repealing  Act  March  27,  1S07  (Sl  1897,  p.  214, 
c.  159).  relative  to  location  of  mining  claims, 
held  to  leave  a  location,  which  did  not  com- 
ply with  the  provisions  of  the  latter  act,  unaf- 
fected by  such  pifoviaions,  so  that  it  was  valid 
under  the  itatates  of  the  United  States. — 
Dwinnell     Dyer  (Cal.)  247. 

A  tenant  in  common  of  a  mining  claim  held 
not  to  lose  his  interest  therein  to  his  co-tenant 
by  not  contribnting  to  the  assessmeiit  work  of 
the  latter. — Faubel  v.  McFarland  (Cal.)  261. 

f  £•    Title,  eoBve^aaees,  «Bd  eoatraota. 

Plaintitf  in  an  action  to  determine  right  to 
mining  ground  held  entitled  to  recover  only  on 
the  strength  of  his  own  title,  though  defendant 
has  no  title. — Schroder  t.  Aden  Qold  Hin.  Co. 

(Cal.)  20. 

Persons  giving  an  option  to  purchase  their 
mining  claim  fteM  not  required,  on  declaring  a 
forfeiture,  to  return  a  payment  made  on  the 
price. — Merk  v.  Bowery  Hin.  Co.  (Mont)  619. 

Time  is  of  the  essence  of  an  m>tIon  to  porcbaae 
mining  proper^. — Merk  r.  Bowery  Min.  Co. 

(Mont.)  519. 

Provision  of  a  lease  and  option  to  purchase 
held  modified  by  a  supplemental  ngreement — 
Merk  v.  Bowery  MIn.  Co.  (Mont.)  519. 

Ext«ision  of  time  for  payment  of  installmenta 
of  price  under  a  lease,  with  an  option  to  pur- 
chase, held  not  to  extend  the  lease. — Merk  ▼. 
Bowery  Min.  Ca  (Mont)  519. 

i  3>    Operatlom  of  mines,  ftnarrles,  and 
wells. 

Failure  of  defendant  to  furnish  drive  pipe 
for  use  in  a  well  being  driven  by  plaintiff 
under  contract  held  to  constitute  a  breach  there- 
of, entitling  plaintiff  to  abandon  the  work  and 
recover  the  amount  due  thereon. — Cook  v.  Co- 
lumbian Oil,  Asphalt  &  Refining  Co.  (Cal.)  287. 

Contract  for  the  drilling  of  a  well  construed,  j 
and  held  that  plaintiff  was  entitled  to  pay  for 
a  hole  drilled  580  feet  in  depth;  further  drill- 
ing having  been  prevented  by  the  breaking  of 
the  stem  of  the  drill  without  plaintiff's  negli- 


Jence  or  default — Cook  t.  ColmabiaD  Oil, 
.sphalt  ft  Refining  Co.  (Cal.>  287. 

A  member  of  a  mining  partnership  held  not 
entitled  to  any  interest  in  a  claim  leased  by  an- 
other member. — McKenzie  v.  Coslett  (Nev.)  976. 

MISREPRESENTATION. 

See  '*Fb1w  Pretensea";  "Frand." 

MODIFICATION. 

Of  contract,  see  *K:ontractB,"  S  8. 

MONEY  RECEIVED. 

Recovery  ot  payment  in  general,  see  "Pay- 
ment,'^ I  2. 
Recovery  of  tax  paid,  see  "Taxation,"  }  3. 

MORTGAGES. 

Assessment  of  mortgaged  property  for  taxation, 
see  "Taxation,"  5  3. 

By  or  to  particular  classiea  of  parties,  see 
"Building  and  Loan  Associations";  "Hus- 
band and  Wife,"  }  1. 

By  or  to  trustee,  see  "Trusts,"  {  2. 

Effect  of  bar  by  limitation  of  action  on  note 
secured  by,  see  "Limitation  of  Actions,"  5  4. 

Finality,  for  purpose  of  review,  of  decree  grant- 
ing right  to  redeem  from  foreclosure  sale,  see 
"Appeal  and  Error,"  {  1. 

Foreclosure  of  mortgage  on  land  of  convict,  see 
"Convicts." 

Form  and  requteltes  of  instructions  relating  to. 
see  "Trial,"  |  4. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances," I  2. 

Of  interest  oi!  cropper,  see  "Tjandlord  and  Ten- 
ant," f  4. 

Of  personal  property,  see  "Chattel  Mortgages." 

Prevention  dormancy  of  judmnent  in  fore- 
closure proceedings,  see  "Judgment"  I  11. 

Waiver  of  mortgage  clause  in  insurance  policy, 
see  "Insurance,"  S  8. 

i  1.  B«4nl>tto«  and  Talldlty. 

On  an  issue  as  to  whether  a  deed  absolute  in 
form  was  an  absolute  conveyance  or  a  mortgage, 
it  was  proper  to  admit  in  evidence  a  contract 
whereby  the  grantee  agreed  to  sell  the  land  to 
the  CTantor  for  a  certain  price  l)efore  a  spet-i- 
fied  date.— Holmes  v.  Warren  (Cal.)  964, 

On  an  issue  as  to  whether  a  deed  absolute  in 
form  was  an  absolute  conveyance  or  a  mort- 
gage, a  certain  receipt  given  by  the  grantor  to 
the  grantee  held  admissible. — Holmes  v.  War- 
ren CCaL)  954, 

On  an  Issue  as  to  whether  a  deed  absolute  in 

form  was  an  absolute  conveyance  or  a  mortf^age, 
the  test  is  whether  there  was  a  subsisting  debt 
after  the  conveyance. — Holmes  v.  Warren  (Cal.) 
954. 

An  absolute  deed  and  an  agreement  to  re- 
convey  held  to  evidence  a  conditional  sale,  not 
a  mortgage. — Smyth  v.  Beed  (Utah)  478. 

I  2.    Foreolosnve  "by  action. 

On  review  of  the  affidavits  in  opposition  to  a 
motion  for  the  dismissal  of  a  foreclosure  suit 
for  want  of  prosecution,  held  error  to  dismiss. 
—Merced  Bank  v.  Price  (Cal.)  949. 

In  an  action  to  foreclose  a  mortgage  on  three 
separate  tracts  of  land,  held  not  error  to  order 
land  included  in  the  morteage  and  not  subject 
to  the  claim  of  certain  defendants  to  be  sold 
first,  before  a  sale  of  the  ti'act  clainie.1  hy 
such  defendant — Greene  t.  Heaty  Q^au.)  416. 
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MOTIONS. 

Appealability  of  order  atriking  affidavits  from 
61e8  on  motion  for  new  trial,  see  "Appeal  and 

Error,"  8  1. 

Arrest  of  judgment,  see  "Criminal  Law,"  S  20 ; 

"Judsrment,''  {  8. 
Change  of  venue  in  civil  actions,  see  "Venue," 

{3. 

Continuanoa  In  dvil  actio na,  twe  "Continu- 
ance." 

Dinnisaal  of  appeal,  see  "Appeal  and  Error,"  { 

la 

Dismissal  or  nommit  on  trial,  see  "Trial,"  I  3. 
New  trial,  see  "Criminal  Law,"  f  20;  "New 
Trial,"  S  2. 

Opening  or  settine  aside  default  Jndgnunt,  see 
"Judgment,"  fi  2. 

Order  for  execution  more  than  Sve  years  after 
Judgment,  see  "Execution,"  {  1. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,''^  §  4. 

Relating  to  indictment  or  information,  see  "In- 
dictn^t  and  Information,"  S  3. 

Relating  to  pleadings,  see  "Pleading,"  {  7. 

Striking  out  evidence,  see  "Criminal  Law,"  { 
18;  "TWal,"  i  L 

MUNICIPAL  CORPORATIONS. 

See  "Counties";   "Schools  and  School  Dis- 
tricts," SS  1-4. 
City  courts,  see  "Courts."  t  8. 
Competency  of  juror  in  action  against  see 

"Jury."  8  3. 

Fines  for  violations  of  ordinances,  see  "Fines," 
Harml^  error  in  action  for  injuries  from 

frading  of  street,  see  "Appeal  and  Error," 
24. 

Mandamus,  see  "Mandamus,"  I  2. 

New  trial  in  f»nera1  In  action  against,  see 

"New  Trial."  1  1. 
Res  gestee  in  action  for  Iniaries  from  grading 

street,  see  "Evidence,"  I  3. 
Rights  of  telegraph  or  telephone  companies  in 

streets,  see  ''Telegra;^  and  Telephones,"  S  I- 
Street  railroads,  see  ''Street  Railroads." 
Validity  of  municipal  ordinances  relating  to 

hours  of  labor  as  denying  due  process  of  law, 

see  "Constitutional  Law,"  g  6. 
Validity  of  retrospective  laws  relating  to,  see 

"Constitutional  taw,"  {  4. 

I  1.  CrcfttloB,     alteration,  exlBtamee, 
and  dissolution. 

Under  San  Francisco  Charter  (St.  1899,  pp. 
244,  246,  268,  art  2,  c.  1,  S8  1,  6,  16.  and  art 
4,  c.  1,  S  1)  the  mayor  of  the  city  is  not  a  part 
of  its  le^uative  authority,  within  the  meaning 
of  Const,  art  11,  {  8,  and  proposals  for  amend- 
ments to  ^e  charter  need  not  be  approved  by 
him  as  a  ^erequisite  to  their  submission  to  the 
elector8.~-Harri8on  v.  Rolierts  (Cal.)  637. 

Under  Const,  art  11,  S  8,  providing  for  the 
amendment  of  freeholders'  charters,  proposals 
for  amendments  may  be  submitted  at  elections 
only  at  intervals  of  two  years. — Harrison  v. 
Roberts  (Cal.)  587.  ; 

Under  Const  art  11,  9  8,  the  calling  of  a , 
special  election  for  the  submission  of  proposed 
amendments  to  a  city  charter  held  discretionary. 
— Lubliner  v.  Board  of  Sup'rs  of  City  and  i 
County  of  San  Francisco  (Cal.)  722. 

Laws  1887,  p.  130,  c.  90,  extending  the  lim- 
its of  Topeka,  is  to  that  extent  an  act  fOr  the 
organization  of  a  municipal  corporation. — Olty 
ot  Topeka  v.  Dwyer  (Ivan.)  417. 

The  conBtitutionality  of  a  statute  for  the  en- 
largement of  corporate  area  of  dties  cannot 
be  collaterally  attacked  in  a  prosecution  for 
the  enforcement  of  a  city  ordinance. — City  of 
Topeka  v.  Dwyer  (Kan.l  417. 

Completed  proceedinss  for  the  enlarscment 
of  a  Corporate  area  of  the  city  of  Topeka  un- 


der Laws  1887,  p.  130,  c.  00,  Jtdd  not  open  to 
collateral  attack  In  a  prosecution  for  tJie  en- 
forcement of  an  ordinance  of  the  city. — City 
of  Topeka  v.  Dwyer  (Kan.)  417. 

i  S>    Offioezs,  acents,  and  enploxfes. 

The  bond  of  an  officer  of  a  monidpai  corpo- 
ration is  a  valid  obligation,  as  against  the  offi- 
cial and  his  surety,  without  any  approval  by 
the  mayor  or  city  attorney. — City  of  Oakland 
V.  Snow  (Cal.)  1060. 

Contention  that  auditor  and  assessor  of  the 
city  of  Oakland  is  entitied  to  compensation 
above  salary  of  $3,000  per  annum  held  unten- 
able under  the  Oakland  City  Charter  (St  1889. 
pp.  633,  658.  569)  »  4i  44,  137.  195,  In  view  of 
Const  art  11,  i  5.— Citj  of  Oakland  t.  Snow 
(Oal.)  1060. 

Under  Oakland  aty  Charter  (St  1889,  pp. 
581,  533.  534.  558,  5ffl))  S§  40,  42,  44,  45,  I3i. 
196,  declaration  of  auditor  and  assessor  that 
he  intended  to  claim  commissions  on  sums  col- 
lected as  assessor  Jield  not  to  confer  on  him 
right  to  SDcta  commissions. — City  of  Oakland  t. 
Snow  (Cal.  )10eO. 

Under  Oakland  CHty  (Charter  (St  1889,  pp. 
631,  633,  534,  658,  5ffi))  H  40,  42.  44,  46,  IS.. 
196.  fact  that  anditor  and  assessor  previously 
retained  commissions  on  sums  collected  as  as- 
sessor held  not  to  confer  on  him  right  to  such 
commissions; — City  of  Oakland  v.  Snow  (Cal.) 
1060. 

Under  Oakland  Cl^  Charter  (St  1880,  pp. 
531,  633,  634,  658,  6^)  »  40,  42.  44,  46,  ISi. 
195,  fact  that  some  city  officials  had  approved 
of  bis  act  or  consented  thereto  Md  not  to  con- 
fer on  him  right  to  commissions  on  sums  col- 
lected as  assessor. — City  of  Oakland  v.  Snow 
(Cal.)  1000. 

Under  Oakland  City  Charter  (St.  1889,  pp. 
531,  533,  534,  558,  5%)  H  40,  42,  44,  45,  & 
195,  fact  that  it  was  matter  of  common  notori- 
ety held  not  to  confer  on  him  right  to  commis- 
sions on  sums  collected  as  assessor. — City  of 
Oakland  r.  Snow  (Cal.)  1060. 

Under  Oakland  City  (Charter  (St  1888,  pp. 
631,  533.  534,  658,  SW)  H  40,  42^  44,  45.  iSi. 
195,  evidence  in  action  on  bond  of  anditw  and 
ex  offldo  assessor  held  sufficient  to  suittain  find- 
ing that  a  certain  sum  was  appropriated  to  his 
own  use. — City  of  Oakland  v.  Snow  (Cal.)  lOGO. 

In  action  against  principal  and  surety  on  offi- 
cial bond,  admissions  In  answers  held  equiva- 
lent to  admission  of  the  execution  of  bond,  ex- 
cept as  to  immaterial  word. — City  of  Oakland 
V.  Snow  (C3al.)  lOGO. 

Id  action  against  principal  and  surety  on  of- 
ficial bond,  evidence  held  sufficient  togetlier 
with  presumption,  to  show  delivery  of  hSad. — 
City  of  Oakland  v.  Snow  (Cal)  1060. 

Under  Oakland  Oty  Oarter  (St  1889,  pp. 
531,  533,  534)  $S  40,  44.  45,  office  of  assessor 
held  distinct  from  that  of  auditor,  though  du- 
ties are  required  to  be  discharged  by  same  per- 
son, 80  that  contention  in  action  on  bond  tpat 
it  did  not  cover  duties  of  assessor  was  unten- 
able, even  as  to  surety. — City  of  Oakland  t. 
Snow  (Cal.)  1060. 

In  action  on  bond  of  anditor  and  ex  offido 

assessor  of  city  of  Oakland,  certain  findings 
held  sufficient  under  Oakland  City  Charter  (St 
1889.  pp.  531,  533,  534)  M  40,  44,  45.— City  of 
Oakland  v.  Snow  (Cal.)  1060. 

In  action  on  bond  of  auditor  and  ex  officio 
assessor  of  city  of  Oakland,  whether  he  was 
entitled  to  compensation  for  services  in  col- 
lectinR  taxes  held  question  of  law.  under  Oak- 
land City  Charter  fSt  1889,  pp.  531.  533,  534. 
558.  5(i9)  S§  40,  42,  44.  45,  137,  195,  so  that 
allegation  of  answer  nfflrming  such  right  did 
not  make  issue  of  fact,  requirii^  special  find- 
ing.—City  of  Oakland  v.  Snow  (Cal)  1060. 

In  notion  on  bond  of  auditor  and  ex  officio  as- 
sessur  of  city  of  Oakland,  contention  that  it 
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"vraa  void  becaase  there  ia  no  such  office  held 
untenable  under  Oakland  City  Charter  (St 
18S».  pp.  633,  534)  S9  40,  44,  46.— City  ot 
Oakland  v.  Snow  (Cal.)  lOtiO. 

I  8.  PropertT. 

Title  to  certain  property  of  the  city  of  San 
Francisco  held  to  have  passed  under  execution 
sale  against  it,  and  not  to  be  affected  by  St. 
1851,  p.  887,  a  S8,  creatine  the  commisBioners 
of  the  ftuided  debt — Dnnham  t.  Adkub  (Gal.) 
5B7. 

I  4.    Public  improTemrata. 

Mortality  tables,  showing  the  expectancy  of 
the  owners  of  certain  property  alleged  to  nave 
been  damaged  by  a  change  of  street  ^ade. 
held  inadmissible  in  an  action  to  restrain  the 
flame  and  to  recover  damages  therefor. — Swop* 
V.  City  of  Seattle  (Wash.)  607. 

Complainants  in  a  suit  to  restrain  a  city 
from  grading  a  street  in  front  thereof,  baviog 
been  granted  a  Jnry  trial,  it  waa  not  error  to 
permit  the  jnry  to  assess  all  damages  for  the 
taking  and  damaging  of  their  property,  in- 
stead of  in  a  proceeding  to  be  instituted  tbere- 
fon  under  BalUnger'e  Ann.  Codes  &  St.  9 
775  et  aeq.— Swope  v.  City  of  Seattle  (W^sh.) 
607. 

A  wife  Is  a  necessary  party  to  an  action  to 
foreclose  a  city  assessment  lien  on  community 

?roperty.  —  McMair  T.  Ingebrigtsen  (Wash.) 
S9. 

i  B.    Folioe  power  and  niBiilatio&s. 

A  town  ordinance  relating  to  the  right  of  the 
marshal  to  enter  public  resorts  htM  valid. — 
People  T.  Croot  (Colo.  App.)  310. 

The  general '  police  powers  of  cities  <tf  the 

firat  class  may  he  exercised  by  them  over  tele- 
phone companies  within  their  corporate  limits. 
— City  of  Wichita  v.  Misaoarl  &  K.  Telephone 
Co.  (Kan.)  886. 

i  6.  ITse  and  recnlation  of  pvblio  pla- 
oes,  property,  and  works. 

Acts  of  a  city  In  grading  a  strip  of  land  be- 
tween two  blocks,  etc.,  held  insufficient  to  es- 
tablish public  ownership  by  adverse  possession. 
—Mitchell  V.  City  of  Denver  (Colo.  Sup.)  686. 

f  7.  Torts. 

A  claim  for  Injury  from  a  defective  sidewalk 
held  sufficient,  under  Rev.  St.  1898,  S  312.^ 
Connor  v.  Salt  Lake  City  (Utah)  479. 

Where  a  permit  to  a  property  owner  to  re- 
construct a  Fiidewalk  said  that  the  work  should 
be  done  "under  the  supervision  of  the  city  en- 
gineer," the  city  was  cbarzeable  with  the  condi- 
tion of  the  walk  during  the  repair,  and  it  was 
itaduty  to  see  that  barriers  were  placed  toguard 
against  personal  injuries. — McClummy  y.  City 
of  Spokane  (Wash.)  912. 

The  fact  that  plaintiff  knew  that  a  sidewalk 
in  front  of  a  building  which  she  sought  to  enter 
when  she  was  injured  was  then  bein^  repaired, 
and  that  there  was  a  back  entrance,  did  not  nec- 
essarily establish  contributor  n«llgenoe. — ^Mc- 
Clammy  v.  City  ol  Spokane  (Waafi.)  912. 

An  averment  that  a  sidewalk  on  whidi  plain- 
tiff was  injured  was  In  course  of  repair  onder  a 
permit  from  the  cit^  was  supported^  hr  evidence 
of  a  permit  to  rebuild  the  walk. — ^McCIammy  v. 
City  of  Spokane  (Wash.)  912. 

In  an  action  against  a  dty  for  personal  in- 
juries from  falling  through  a  trap  door  of  a 
sidewalk  In  course  of  reconstruction  by  a  prop- 
erty owner,  evidence  examined,  and  held  to  re- 
quire submission  of  the  questions  of  negligence 
and  contributory  negligence  to  the  jury. — Mo- 
Glammy  v.  City  of  Spokane  (Wash.)  912. 

I  8.   Fiscal  mam»gement,  pnblle   deb  t, 
■eonrities,  and  taxation. 

Under  Mills'  Ann.  St  $  4403.  Bubd.  6,  cer- 
tain municipal  bonds  held  invalid  in  the  hands 
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of  a  bona  fide  purchaser  for  value. — Saner  v. 
Town  of  Gillett  (Colo.  AppO  1068. 

Under  Sess.  Laws  1903,  p.  42,  the  deter- 
mination of  what  constitutes  a  current  ex- 

{)en8e,  which  a  citv  indebted  to  the  statutory 
imit  may  ^ay,  held  to  be  for  the  courts,  while 
the  determination  as  to  whether  a  particular 
cttrreot  expense  is  necessary  is  for  the  city 
coondl. — ^Helena  Waterworks  Co.  t.  City  of 
Helena  (Hont)  220. 

Sess.  Laws  1003,  p.  42,  held  not  to  authorize 
a  city  already  indebted  to  the  constitutional 
limit  to  expend  mon^  for  the  construction 
of  a  water  system. — ^Helena  Waterworks  Co. 
T.  Oitj  of  Hdena  QdCont)  220. 

i  9.  Aotlona. 

Limitations  do  not  run  In  favor  of  a  mnnldpal 
corporation  upon  Its  outstanding  warrants  un- 
til the  corporation  has  providea  a  fund  out  of 
whidi  payment  may  be  made. — Barnes  T.  lar- 
ner  (OkL)  lOa 

MURDER. 

See  "Homicide,"  K  1,  4,  6. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  8  7. 


MUTUALITY. 

Of  contract,  necessity  to  support  suit  for  spe- 
cific performance,  see  "Specific  PertormancQ," 


NAMES. 

See  '"Trade-Marks  and  Trade-Names." 
Description  of  accused  In  indictment,  see  "In- 
dictment and  Information,"  §  2. 
Of  corporations,  see  "Corporations,'*  S  1. 

Proof  showing  a  larceny  of  the  property  of  one 
"Shuter"  is  not  a  variance  from  an  indictment 
charging  larceny  of  the  property  of  one  "Shut* 
ter."— State  v.  Johnson  (Wash.)  90S. 


NAVIGABLE  WATERS. 

See  'Waters  and  Water  Conrses." 

S  I.   Blgbta  of  pnbUe. 

The  lien  of  contractors  for  the  filling  In  of 
tide  lands  does  not  depend  on  the  appraisement 
of  sndti  lands,  as  provided  by  Sess.  Laws  1893. 
p.  246,  c.  99,  8  10.— Hays  v.  Callvert  (Wash-) 

793. 

When  the  lands  improved  under  Sess.  Laws 
1893,  p.  240,  c.  99,  8  4,  have  been  sold  by  the 
state,  the  remuneration  of  the  contractor  for 
Blling  in  the  lauds  must  come  from  a  foreclo- 
sure of  his  lien  nnder  the  act — Hays  v.  Call- 
yert  (Wash.)  793. 

f  2.    Riparian  and  Uttoval  riglits. 

The  abandoned  bed  of  a  river  over  govern- 
ment land  held  to  become  part  of  the  surroand- 
iug  land,  on  the  river  changing  Its  course. — 
Boglino  V.  Oiorgetta  (Colo.  App.)  612. 

One  has  a  right  to  use  the  channel  of  a  naviga- 
ble stream  for  floating  logs  at  all  stages  of  the 
water,  and  such  use  when  the  water  Is  above  the 
line  of  the  mean  high  tide  would  not  be  a  use 
of  adjoining  land,  if  the  land  itself  is  not  tres- 
passed on. — Lownsdaie  T.  Oray's  Harbor  Boom 
Co.  (Wash.)  904. 

NAVIGATION. 

See  VNavigable  Waters,"  f  1. 
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NEGLIGENCE 

Measnre  of  damages,  aee  "Dainases."  {  2. 

By  partioular  clattea  of  jurttes. 
See  "Carriers,"  |  1;  "MQnldpal  Oorporations.** 
I  7. 

Carrier  by  water,  see  "Shipping,"  {  1. 
Bmployera,  see  "Master  and  Scrrant"  S  2. 
Railroad  compautes,  see  "Railroada,"  If  4-6. 
Telegraph  or  telephoae  companies,  see  "Tele- 
sraphs  and  Telephones,"  }  2. 

CMidttfon  or  luc  of  particuln  r  species  ttfpropertih 
worhs,  or  machinery. 

See  "Bridfiies,"  8  1:  "Electricity";  "Railroads." 
H  4r^\  "Street  Railroads."  |  1. 

Contrtbutorv  negliQetxoe. 

Of  paraenger  on  vesael,  see  "Shipping,"  1 1. 

Of  person  injured  by  defect  in  railroad  cross- 
ing, see  "Railroads,"  §  2. 

Of  person  injured  by  defective  sidewalk,  see 
"Municipal  Coriwratione,"  $  7. 

Of  person  injured  by  electricity,  see  "Elec- 
tricity." 

Of  person  injured  on  street  railroad,  see  "Street 
Railroads.'^  S  1. 

I  1.   Acts    or    omiasloms  oomstltatinc 
necUcoBoe. 

Keepers  of  a  store  bnlldlng  AeI<I  not  gnilty 
of  negligence  in  maintaining  an  open  stairway, 
leadiag  from  the  main  9oor  of  the  store,  dOTn 
which  a  customer  fell  end  was  injoredw — Dunn 
v.  Kemp  &  Hebert  (Wash.)  782. 

%  2.    Contributory  necliseaoa. 

One  placed  in  position  of  danger  by  the  neg- 
ligence of  a  street  railroad  company  bas  a 
right  to  presume  that  the  employ^  of  tbe 
i-oinpnuy  will  take  all  necessary  means  to  avoid 
inlJic-ting  injury.  —  Kansas  City-Hjeavenworth 
R.  Co.  V.  Laogley  (Kan.)  858. 

Contributory  negligence  is  not  necessarily 
chargeable  to  one  on  b!s  failure  to  exercise  the 
greatest  prudence,  when  placed  in  a  position 
of  dniiRer  by  the  negligence  of  another. — -Kan- 
sas City-I^avenworth  R.  Go.  y.  Langley  (Kan.) 
858. 

Charge,  In  action  for  death  of  cblld,  that  it 
was  non  sui  juris,  held  not  error. — ^BCacdoiuild 
T.  O'ReiUy  (Or.)  753. 

In  Tiew  of  B.  ft  0.  Comp.  }t  612.  513,  wife, 
from  mere  marital  relation.  jHeU  not  to  occupy 
such  position  as  to  custody  of  child  as  that  her 
contnbutory  negligence  will  bar  recovery  of 
damages  for  death  of  child.  In  action  by  father 
as  administrator.— Macdonald  t.  O'Reilly  (Or.) 
753. 

I  3.  Aotlons. 

In  an  action  for  injuries  to  plaintiff,  allied 
to  have  resulted  from  the  knives  of  the  planmg 
machine  used  by  him  being  dull  and  the  belt 
driTing  the  machine  being  loose,  evidence  that 
immediately  after  the  accident  tiie  knives  were 
sharpened  and  the  belt  tightened  is  inadmis- 
sible as  an  admission  of  prior  negligence. — 
Helling  V.  Schindler  (Cal.)  710. 

Evidence  that- defendant's  steam  roller,  used 
on  the  street  in  front  of  plaintilFa  residence, 
was  run  over  their  ^ce,  lawn,  and  against 
their  house,  is  sufficient  to  sustain  a  finding 
by  the  jury  that  the  injury  was  occasioned  by 
the  negligence  of  defendant. — Harlow  v.  Stand- 
ard Imp.  Go.  (Cal.)  1045. 

In  a  personal  injury  suit,  where  under  the 
evidence  there  is  room  for  an  honest  differ- 
ence pf  opinion  as  to  the  c^tributory  negli- 
gence of  the  plaintiff,  the  question  is  for  the 
}ury. — Town  of  Florence  v.  Snook  (Colo.  App.) 


The  act  of  God  ftsM  a  defense  to  be  pleaded. 
— Orient  Ins.  Co.  t.  Northern  Pac.  By.  Co. 
(Mont)  1030. 


TTudnr  tbe  rules  as  to  plea^ng  cOntribntory 

nccliRenrc,  held,  that  it  was  not  in  issue, — 
Orient   In«i.   Co.   v.   Northern   Pac.   Ry.  Co. 

(Mont.)  3030. 

In  an  action  for  personal  Injuries  caused  by 
pluintiffs  horse  becoming  frightened  by  a  steam 
whistle,  evidence  that  another  team  had  been 
frightened  thereby  held  admissible  to  show  the 
diin^rerous  character  of  the  whistle. — Powell 
V.  Nevada,  C.  &  O.  Ry.  (Nev.)  978. 

.  NEGOTIABLE  INSTRUMENTS. 

See  "BiUs  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  SM  "Orimlnal  Law,**  { 
20;  "New  Trial,"  i  1. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Limitation 
Of  Actions,"  S  5. 


NEW  TRIAL 


Appealability  of  o 
and  Error, '  S  1. 


ord»  relating  to,  see  **Appeal 


In  criniiual  prosecutiooB,  see  "Criminal  Law." 

S8  13,  15.  ^. 
Necessity  of  motion  for  purpose  ot  review,  see 

"Appeal  and  Error,"  SB. 
Of  wiil  contest,  see  •'■Wills,"  S  2. 
Opening  or  vacating  judgment,  see  "Judgment," 
8  5. 

Record  on  appeal  from  order  striking  afBdavits 
from  files  on  motion  for,  see  "Appeal  and  Kr- 
ror,"  I  12. 

Scope  and  extent  of  review  of  rulings  relating 
to,  see  "Appeal  and  Errorp"  1  20. 

§  1.  Oronmds. 

In  an  action  to  restrain  a  city  and  certain 
railway  companies  from  udng  a  levee,  an  order 
granting  defendants  a  new  trial  Aeld  proi)er. — 
McCarty  v.  Southern  Pac.  Co.  (Cal.)  200. 

On  a  motion  for  a  new  trial  tbe  parties  are  en- 
titled to  the  Independent  judgment  of  the  court 
as  to  whether  a  verdict  is  supported  by  the  evi- 
dence.—Green  T.  Soule  ((3al.)  337. 

In  an  action  in  assumpsit  for  work  and  labor, 
new  trial  on  tbe  ground  of  newly  discovered 
evidence  held  properly  refused. — Mazor  t. 
Springer  (Cal.)  474. 

Personal  misconduct  of  a  trial  judge  bavins 
a  case  -under  advisement  may  be  an  irregularity 
in  tbe  proceedings  of  the  court  for  which  a 
new  trial  may  be  granted.  (3ode  Civ.  Proc  | 
657,  mibd.  1.— Gay  v.  Torrance  (Cal.)  540. 

That  the  evidence  is  conflicting  does  not  pre- 
vent the  trial  court  from  granting  a  new  trial. 
— Coopei:  T.  Spring  Valley  Watarwoite  (GaL) 
654. 

An  erroneous  instruction  is  an  orror  of  law 

occurrin;;  at  the  trial,  and  under  Code  Civ. 
Proc.  S  306,  unless  excepted  to,  is  not  ground 
for  new  trial— St.  Loub  ft  S.  F.  B.  Go.  T. 

Werner  (Kan.)  410. 

S  2.   FroeeedlnBi  to  proowe  new  tri*L 

Order  of  court  makine  previous  conditional  or- 
der tot  new  trial  absunte  held  — Holtom 
V.  Greif  (Gal.)  11. 

Ad  order  Kraoting  a  new  trial  on  conditim 
that  the  defendant  pay  the  costs  of  trial,  without 
a  speciiii'n  tion  of  tbe  time  for  payment,  re- 
quires payment  of  tbe  amount  on  demand. — 
Holtiim  V.  Greif  (Oal.)  11. 

Refnsol  to  comply?  with  conditional  order 
granting  a  new  trial  held  to  convert  the  order 
into  a  refusal  of  a  new  trial,  finally  disposing 
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of  ebe  motion  and  leavlns  the  Judgment  In  foil 
foree.~Holtnm  v.  Grelf  (Cal.)  11. 

An  affidavit  on  a  motion  for  a  new  trial  for 
Irregularities  in  the  proceedines  of  the  court 
cannot  be  coneidnred.  when  made  merely  on  in- 
forntation  and  beliefs— Gay  T.  Torrance  (Cal.) 
540. 

A  motion  for  a  new  trial,  under  Code  Civ. 
Proc.  I  657,  aubd.  1,  for  irregularities  "id  the 
proceedings  of  the  court,"  must  be  made  on  affi- 
davits. — Gay  v.  Torrance  (Cal.)  540. 

Notice  of  motion  for  new  trial  held  not  re- 
quired to  be  served,  in  an  action  by  an  execu- 
tor, on  another  executor,  made  a  defendant 
merely  hecaase  he  would  not J<riit  as  plaintiff. — 
Spragne  t.  Walton  (OaL)  646. 

Affidavit  on  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  Acid  not 
to  show  diligence,  required  by  Code  Civ.  Proc.  { 
1171.— Nicholson  v.  Metcalf  (Mont.)  483. 

Where  a  motion  for  a  new  trial  was  based 
on  a  bill  of  exceptions  settled  under  Code  Civ. 
Proc.  i  1173.  snbd.  2,  and  section  1155,  and  not 
on  a  statement  settled  under  section  1173, 
aubd.  3,  It  was  no  objection  that  such  bill  of 
exceptions  did  not  contain  a  apeciScation  of  er- 
rora.— Bond  v.  Hurd  (Mont.)  579. 

NEXT  OF  KIN, 

See  "Descent  and  Distribution." 

NOMINAL  DAMAGES. 

Beversal  to  permit  recovery  of,  see  "Appeal  and 
Error,**  |  2S. 

NOMINATION. 

For  office,  see  "Elections,"  S  8. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit.** 
On  trial,  see  "Trial,"  S  3. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes.** 

NOTICE. 

Of  particular  /a«fa,  acts,  or  proceedings. 

See  "Chattel  Mortgages,"  §  2;  "Lis  Pendens." 

Action  or  process,  see  "Proceaa,"  J  1. 

Appeal,  see  "Appeal  and  Error,"  {  9. 

Appeal  in  certiorari  proceedings,  see  "Cer- 
tiorari," §  2. 

Continuance  of  time  for  taking  depositions,  see 
"DepoBitionB." 

Defects  in  bridge,  see  "Bridges,"  S  !• 

LosB  insured  agains^  see  "Insurance,"  {  5. 

Mechanic's  Hen,  see  ''Mechanics'  Liens,"  §  3. 

Motion  for  leave  to  enforce  jiidgmeut  after  five 
years  from  rendition,  see  "Exeontion,"  S  1, 

Motion  for  new  trial,  see  "New  Trial,"  §  2. 

Pr^ervation  of  bill  of  exceptions  by  affldaTlts, 
Bee  "Exceptions,  Bill  of,"  I  1. 

Prior  sale  of  realty,  see  "Vendor  and  Pur- 
chaser." {  2. 

Bepudiation  of  trust,  see  "Trusta,"  J  4. 

Si^^lementary  proceedings,  see  "Execution," 

To  xtartUmlar  <Aaaaea  of  parUet. 
See  "Principal  and  Agent,"  |  8. 

NOVATION. 

Foreclosure  of  mechanlca'  liens,  see  "Mechan- 
ics' Liens,"  i  6. 


NUISANCE. 


•ea  "Waters  and 


PollntlOD  of  water  conrae, 
Water  Gottraes,"  §  2. 

S  1.   Private  nulsauoes. 

The  prevention  or  abatement  of  a  nuisance  by 
Injunction  is  withio  the  equitable  jurisdiction 
of  the  superior  court. — McCarthy  v.  Gaston 
Ridge  MiU  &  Min.  Co.  (Cal.)  7. 

In  a  suit  to  abate  a  nuisance.  It  was  not  error 
to  refuse  to  accept  a  verdict  on  the  issue  of 
damages  and  to  fix  the  damages  _plain  tiff  had 
BUBtained.— McCarthy  t.  Oaston  lUdge  Mill  & 
Min.  Co.  (Cal.)  7. 

Voluntary  abatement  of  a  nuisance  pending 
a  suit  to  abate  the  same  held  not  to  deprive  the 
court  of  ita  right  to  fix  the  damages  allowable 
and  disregard  the  verdict  of  a  jury  thereon. — 
McCarthy  v.  Ctastofi  Ridge  Mill  ft  Min.  Co. 
(Cal.)  7. 

A  suit  for  the  abatement  of  a  nuisance  and 
for  damages  is  an  action  not  mentioned  In  C>>de 
Civ.  Proc.  5  1022,  and  hence  costs  may  be  allow- 
ed in  the  discretion  of  the  court,  aa  authorised 
by  section  1025.— McCarthy  t.  Gaston  Bidge 
Mill  &  Min.  Go.  (Cal.)  7. 

t  2.    Fnhllo  avisanees. 

Where  an  information  charged  the  keeping 
of  a  common  nuiaance  on  the  da^  the  infor- 
mation was  verified  and  ffled,  a  motion  to  quash 
Is  properly  overruled. — Stats  T.  Yonngberg 
(Kan.)  421. 

OATH. 

JuriBdiction  and  authority  to  administer  oath  as 
affecting  perjury,  see  "Perjury,"  {  2. 

Of  officer  in  charge  of  jury,  see  "Criminal 
Law,"  §  13. 

Presumptions  as  to  voter  being  sworn  when 
registered,  see  "Elections,"  8  2. 

OFFER. 

Of  proof,  see  "Trial,"  1 1. 
Of  reward,  see  "Bewards." 

OFFICERS. 

Embezzlement,  see  "Embezzlement.** 
Mandamus,  see  "Mandamus,"  i  2. 
Quo  wa.ranto,  see  "Qao  Warranto.** 

Pcardcular  classes  of  offlcen. 

See  "Clerks  of  Com-ts":  "District  and  Prose- 
cuting Attorneys";  "Judges" ;  "Justices  of 
the  Peace";  "Receivers";  "Sheriffs  and  Con- 
stables." 

Corporate  officers,  see  "Corporations,"  §§  4,  B. 
Countj-  officers,  see  "Counties,"  9§  1.  2. 
Municipal  ^fflcers,   see  "Municipal  Corpora- 

Of  asyium,  see  "Asylnms." 

I  1.   Appointment,     qualifloatlon,  and 

tenure. 

Under  Pen.  Code,  8§  758,  772,  888,  917, 
and  Const,  art.  4,  §  18,  an  accosatiou  against 
a  public  officer  to  remove  him  from  office  held 
not  an  indictment,  and  therefore  not  objec- 
tionable, in  that  it  included  more  than  one  of- 
fense.—In  re  Burleigh  (Cal.)  2i2. 

OLOGRAPHIC  WILLS. 

See  "WiUs."  H  1,  2. 

OPENING. 

Judgment,  see  "Judgment."  1  2. 


Digitized  by 


1182 


78  PACIFIC  aSPORTER. 


OPINION  EVIDENCE. 

In  ciTO  actions,  we  ''Evidence,"  i  10. 
Id^ctIi^b'  proMcutioDB.  see  "Criminal  Law," 

OPINIONS. 

Of  courts,  see  "Conrts,"  |  2. 
Of  trial  judge  as  part  of  record  on  appeal,  see 
"Appeal  and  Error,"  |  IL 

OPTIONS. 

To  purchase  corporate  stock,  see  "Corpora- 
tions," S  2. 

To  purchase  mining  ground,  see  "Mines  and 
M&eralB,"  |  2. 

ORDER  OF  *PROOF. 

At  trial,  see  "Trial,"  i  1. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Municipal  ordinances,  see  "Mnnidpal  Corpora- 
tions,^' I  6. 

Validi^  of  as  denying  doe  process  of  law,  see 
"Gonstitntional  Law,"  8  6. 

PARENT  AND  CHILD. 

See  "Gnardian  and  Ward." 

ConTeyanccs  between,  in  fraud  of  creditors,  see 

"Fraudulent  Conveyances."  §  1. 
Custody  of  children  on  divorce,  see  "Divorce," 

8  3. 

Imputation  to  child  of  negligence  of  parent,  see 
"Negligence,"  I  2. 

PAROL  EVIDENCE 

In  criminal  prosecutions,  see  "Criminal  Law," 
19. 

In  civil  actions,  see  "BTidence,"  |  9. 

PARTIES. 

Death  ground  fOr  abatement,  see  "Abatement 

and  Revival,"  fi  1. 
Domicile  or  residence  as  affecting  venue,  see 

"Venue,"  S  2. 
Persons  concluded  by  Judgment,  see  "Jadg- 

ment,"  §  8. 

Persons  entitled  to  ai^al,  see  "Appeal  and  Er- 
ror," 8  2. 

In  octtoM  bvor  against  parUouIar  doMsa  (tT 

partU*. 
See  "Partnership,**  8  S. 

lit  particular  action*  or  proceedings. 

See  "Replevin,"  8  2. 

Foreclosure  of  city  asseasment  lien,  see  "Mu- 
nicipal Corporations,"  8  4. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  6S  2,  6. 

On  bond  of  trnstee  of  association,  see  "Associa- 
tions." 

On  judgment,  see  "Judgment,"  6  12. 
To    set    aside    fraudulent    conveyance,  see 
"Fraudulent  ConveyanccB,"  8  2. 

To  particular  cUuses  of  conveyanoes,  contract*, 
or  transactions. 

See  "Contracts,"  8  2. 

8  1.  Plalmtiffs. 

Mills'  Ann.  Code,  8  &•  authorising  suits  hy 
trustee  in  his  own  name,  held  permissive,  so 


that  the  trustee  may  sue  In  his  own  name  or 
Join  his  cestui  one  trust. — Hecker  v.  Cook  (Colo. 
App.)  811. 


I  2- 


lamd- 


Defeots,    objeotioiu,  and 
m«nt. 

Under  Code  Civ,  Proc.  8  434,  an  objection 
that  plaintiff  was  a  married  woman  and  tbat 
her  husband  was  not  made  a  par^  to  the  ac- 
tion, when  not  taken  by  demurrer  or  answer, 
was  waived. — Reolnmation  Dist.  No.  551  x. 
Van  Loben  SeU  (Cal.)  638. 

The  objection  that  one  has  no  legal  capacity 
to  sue  includes  the  objection  that  the  actiun 
is  not  prosecuted  in  the  name  of  the  real  pa  rtr 
in  interest. — Boyce  v.  Augusta  Camp,  No.  7,429, 
M.  W.  A.  (Old.)  S22. 

•  PARTITION. 

Coucluslvenass  of  judgmmt,  see  "Judgment.*' 

8  8. 

8  !•   Aotloiu  for  partition. 

Under  Code  Civ.  Proc.  8  75^  partition  qf 
common  property  may  be  had  on  the  termination 
of  a  truat  created  by  the  parties  for  a  certain 
purpose,  which  has  been  performed. — Gardiner 
V.  Cord  (Cal.)  644. 

The  description  in  the  complaint  of  land 
sought  to  be  partitioued  held  sufficient. — Home 
Security  Building  &  Loan  Ass'n  v.  Western 
Land  A  Title  Go.  <Oal.)  626. 

PARTNERSHIP. 

Bee  "Associations." 

M^n^  ^rtnn>ships,  see  "Mines  and  Miner- 
Performance,  after  death  of  partners,  of  con- 
tract of  firm  to  sell  land,  see  "V^dor  and 

Purchaser,"  §  1. 

8  1.  The  relation. 

Where  one  denies  that  he  Is  a  member  of*  a 
firm,  the  burden  is  on  the  party  alleging  part- 
nership.—Strickler  V.  Gitchel  (OU.)  94. 

8  2.    Mntnal  rishts,  dntiaa,  and  linblU- 
tiea  of  partners. 

In  an  action  by  plaintiff  against  his  former 
partners  for  the  conversion  of  ssseta  of  Uis 
firm,  heldf  that  the  com]>laint  did  not  state  a 
cause  of  action. — Biddell  t.  Ramsey  (Mont) 

507. 

I  8.    Bights  and  lUUlltioa  as  to  tUrd 
persons. 

Evidence  as  to  whether  one  authorized  his 
partner  to  make  a  contract  held  immaterial, 
where  it  is  claimed  both  partners  participated 
in  the  contract — McCormlck  t.  Johnson 
(Mont)  500. 

An  action  anlnst  G.,  H.,  and  K.,  under  the 
firm  name  of  G.  &  Go.,  Is  an  action  against  in- 
dividual partners,  and  not  against  the  firm  as 
suoli,  under  Comp.  Laws  1897,  8  2943,  and  does 
not  authorize  a  judgment  against  the  firm  as 
such  or  the  Individual  members  not  served. — 
Good  V.  Red  River  Valley  Co.  (N.  M.)  46. 

An  act  done  by  a  partner  within  the  scope  ot 
his  authority  is  bindiug  on  the  firm. — Gasddji 
V.  Saline  County  Bank  (Okl.)  324. 

A  ratification  of  an  act  by  a  partner  in  ex- 
cess of  his  authority  is  equivalent  to  antece- 
dent niithorilT. — Cassidy  v.  Saline  Comity  Bank 
(Okl.)  324. 

The  existence  of  a  partoersbin.  If  disputed, 
is  a  question  of  fact — Csssidy  v.  Saline  County 
Bank  (Okl.)  324. 

Where  the  evidence  is  confiicting  as  to  wheth- 
er an  unandioriEed  act  of  the  partner  was  rati- 
fied by  the  other  partner,  it  is  a  question  for 
the  court  or  jury. — Cassidy  t.  Saline  County 
Bank  (Okl.)  824. 
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f  ^   B«tlTi)ment  and  Mimlaaion  of  part- 

  ueri. 

Where  a  person  becomes  a  member  of  a  firm, 
he  does  not  thereby  assame  the  previous  debts  of 
the  firm.— Strickler  t.  Gitchel  (Okl.)  94. 

I  6.  Desfh  of  partmev,  and  nrvlviztc 

Dnder  Comp.  Laws  1897,  S  3021,  uncorroborat- 
ed evideaoe  of  a  surrlving  partner  held  insuffi- 
cient to  establish  the  stating  of  an  accotmt  be- 
tween him  and  his  deceased  partner  in  his  life- 
time, in  a  suit  against  such  deceased  partner's 
administrator.— GUlett  v.  Chavez  (N.  M.)  68. 

Comp.  Laws  1897,  |  2657,  held  not  to  author- 
ize a  proceeding  in  the  probate  court  by  od^  of 
the  surviving  partners  of  a  firm  against  the  ad- 
ministrator of  a  deceased  partner  prior  to  a  set- 
tlement of  the  partnership  affairs. — QUlett  t. 
Chaves  (N.  M.)  m. 

The  Code  of  Civil  Procedure  and  Comp.  Laws 
1897,  H  2651,  2657,  held  not  to  authorize  a  pro- 
ceeding in  the  prcmate  coart  by  one  of  the  sur- 
viving partners  of  the  firm  against  the  adminis- 
trator of  a  deceased  partner  |)rior  to  a  settle- 
ment of  the  firm  affairs  by  suit  in  the  district 
court  or  under  section  2657. — Gillett  v.  Chevex 
(N.  M.)  6a 

Evidence  reviewed,  and  held  insufficient  to  es- 
tablish a  claim  by  one  member  of  a  firm  against 
the  executor  of  a  deceased  partner  for  services 
rendered  as  decedent's  clerk  under  a  judicial  ap- 
pointment as  master  In  chancery. — Gillett  t. 
Chaves  (N.  M.)  68. 

I  6.   DlssolvtioB»   aettleaseat,   and  ««- 
oonatlnK. 

An  account  ecmcerning  the  bnsiness  of  a  firm 
held  not  to  institute  an  account  stated  as  be- 
tween the  senior  and  Junior  member  thereof. — • 
GUlett  V.  Chaves  (N.  M.)  68. 

Where  a  member  of  a  firm  was  to  be  paid  a 
certain  amount  per  bionth  as  derfc,  ana  was 
glvoi  a  one-fourth  Interest  in  certain  of  the 
firm's  bnsiness.  In  addition  to  his  salary,  such 
Hilary  was  a  part  of  the  firm's  affairs,  to  be  set- 
tled In  a  partnership  accoontlng.— Gillett  y. 
Chaw  (N.  M.)  6S. 

PASSENGERS. 

See  '^Carriers,**  1 1. 

PATENTS. 

Sufficiency  of  objection  to  admission  !n  evi- 
dence, see  "Trial,"  |  1. 

Validity  of  patent  right  notes,  see  "Bills  and 
NotM,'*  1 1; 

PAYMENT. 

See  "Compromise  and  SettlNnent." 

Construction  of  contract  of  sale  as  to  time  of 
payment,  see  "Sales,"  §  2. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  |  4. 

Of  taxes,  see  "Taxation,"  {  3. 

Rif^t  of  surety  to  dictate  application  ot  see 
•^Principal  and  Surety."  {  3. 

f  1.   FleadinCr  evldenee,  trial,  and  re- 
view. 

Under  B.  &  C.  Comp.  §  788,  subd.  24,  written 
notice,  mailed  by  plaintiff  to  defendant,  inform- 
ing him  ot  an.  appropriation  of  defendant's 
money  to  a  note  held  by  plaintiff,  held  suffi- 
cient, in  the  absence  of  objection  for  a  consid- 
erable length  of  time,  to  justify  a  finding  that 
such  approprlatlm  was  raufied. — Sloan  v. 
Sloan  (Or.)  893. 

I  S.    Keooverj  of  payments. 

Money  paid  under  error  of  fact,  even  though 
aiccompaued  with  a  mistake  or  ignorance  oC 


law,  held  recoverable  in  action  of  indebitatus 
assumpsit.— Scott  v.  Ford  (Or.)  74:i. 

Id  assumpsit  to  recover  money  paid  under 
mistake  of  fact,  fiuding  held  insufficient  to  sus- 
tain judgment  for  plaintiffs. — Scott  T.  Ford 
(Or.)  742. 

PEACE. 

Breach  of  onblic  peace,  see  "Breach  of  the 
Peace." 

PENALTIES. 

For  violation  of  election  laws,  see  "Blections," 
8  7. 

PENDENCY  OF  ACTION. 

Effect  aa  to  property  involved,  see  "Us  Pen- 
dens." 

PERJURY. 

Best  and  secondary  erldence,  see  ''Criminal 

Law,"  §  9. 

In  proceedings  in  land  office,  effect  on  right  to 
have  proceedings  set  aside,  see  "fublic 
Lands,'*  S  1. 

I  1.   Offenses  and  vesponslblUtr  there- 
for. 

Under  B.  &  0.  Comp.  {  826,  a  deposition  may 
be  lawfully  taken,  if  both  parties  are  present 
and  raise  no  question  as  to  the  regularity  of 
the  proceeding;  and  hence  a  person  may  be 
guilty  of  perjury  in  making  a  depositiOD  under 
such  circumstances. — State  T.  Woolrldge  (Or.) 
333. 

i  2.   Proseevtioa  and  punishment. 

In  a  prosecution  for  perjury,  the  complaint 
filed  and  the  Warrants  served  in  the  action  In 
which  the  false  testimony  was  given  are  compe- 
tent to  prove  tiie  pendency  of  the  proceedings, 
-^tate  T.  Horine  JKnn.)  411. 

In  a  prosecution  for  perjury,  the  materiality 
of  the  mlse  testimony  may  be  pleaded  either  by 
averring  the  facts  by  which  the  materiality  is 
made  to  appear,  or  a  direct  allegation  may  be 
made  that  the  testimony  was  material. — State 
V.  Horine  (Kan.)  411. 

On  trial  for  perjury,  the  evidence  need  not  be 
limited  to  proof  of  the  exact  words  alleged. — 
Meierholtz  r.  Territory  (Okl.)  90. 

Under  B.  &  O.  Comp.  f  1321,  an  information 
for  perjury  held  to  sumoiently  allege  the  author- 
ity of  the  officer  administering  the  oath. — State 
T.  Woolrldge  (Okl.)  333. 

Information  for  perjury  held  to  sufficiently 
allege  that  an  oath  was  administered  in  the 
action  in  which  the  perjury  was  alleged  to  have 
been  committed. — State  v.  Woolridge  (Or.)  333. 

Under  B.  &  C.  Comp.  {  an  information 
for  perjury  heid  to  snfflciently  aver  the  materi- 
ality of  defendant's  testimony. — State  t.  Wool- 
ridge (Or.)  838. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  S  1;  "Negligence." 
Applicability  of  Instruction  to  pleadings,  see 

^'Trial,"  S  4. 
Caused  b^  animals  becoming  frightened  by 

whistle  in  railroad  shops,  see  'Railroads,  * 

i  2. 

Caused  by  defect  in  construction  of  railroad 

crossing,  see  "Bailroads,"  §  2, 
Caused  by  defective  bridge,  see  "Bridges,"  f  1. 
Caused  by  electricity,  see  "Electricity."' 
Documentary  evid«ice,  see  "Evidence,"  $  8. 
Excessive  damages,  see  "Damages,"  S  3. 
Harmless  error,  see  "Appeal  and  Error,"  |  24. 
Measure  of  damages,  see  "Damages,"  §  2. 
Mental  suffering  as  element  of  damages,  see 

"Damages."  i  1. 
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Opimon  evidence  see  "ETldence,"  1 10. 
PlendiDg  and  evideDce  es  to  daintiges,  see 

"Damages,"  S  4. 
Questions  for  jury,  see  "Trial,"  S  3. 
To  onploy^,  see  ^'Master  and  Servant,"  f  2. 
To  passenger,  see  "Carriers,"  S  1- 
To  passeoger  on  vessel,  soc  "Sbipjiing."  {  1. 
To  traveler  on  highway,  see  "Uighways,"  |  8; 

"Municipal  Gorporationi,"  |  7. 

PETITION. 

In  pleadiBft  aea  "Pleading,**  |  2. 

PHOTOGRAPHS. 

As  evidence,  see  "Evidence,"  }  8. 

PHYSICIANS  AND  SURGEONS. 

Authority  of  agent  to  employ,  see  "Principal 
and  Agent,"  S  1. 

Expert  evidence  bv,  see  "Evldencs,**  |  10: 

Ot  asylnms,  eee  "Asylums." 

Validity  ot  laws  relating  to  practice  of  den- 
tistry as  delegation  of  power  to  dratal  board, 
see    Constitutional  Law,"  {  2. 

The  practice  of  dentistry  Is  an  occupation 
which  the  L^slature  has  a  right  to  regulate. 
—In  re  Thompson  (Wash.)  880. 

Sess.  Laws  1803,  p.  90,  c.  66,  regnlring  ap> 
pHcants  for  examination  for  license  to  practice 
dentistry  to  be  possessed  of  a  di^oma  ^om 
some  dental  coll^  in  eood  stancung,  la  not 
uDreasooable  and  invalid. — In  re  Thompson 
(Wash.)  898. 

PLEA. 

In  dvil  actions,  see  ''Pleading,**  i  1. 
In  criminal  prosecution,  see  "Oriminal  Law,** 
I  6. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  see 

Arrest  of  Jndgment  for  defects,  see  "Jn^ 

meat,"  I  3. 

Further  pleading  on  appeal  from  Justice's  court, 
see  "Justices  of  the  Peace,"  fi  4. 

Harmless  error  in  rulings  relating  to,  see  "Ap- 
peal and  Error,"  8  24. 

In^^istlce's  court,  see  "Justices  of  the  Peace," 

Insufflcimcy  df.  as  ground  for  nonsuit  at  trial. 

see  "Trial,"  «  3. 
Preservation  in  lower  court  of  objections  for 
^m-pose  of  review,  see  "Appeal  and  Error," 

Swpe  and  extent  of  review  on  appeal,  see  "Ap- 
peal and  Error,"  {  20. 

AUegattona  aa  to  partteular  facta,  octs,  or 
trannictloriM. 

See  "Damages,"  |  4;  "Estoppel,"  |  1;  "Judg- 
ment," 9  13. 
Acquisition  of  eaRement,  aee  "Easements,"  S  !■ 
Statute  of  frauds,  see  "Frauds,  Statute  of." 
§6- 

Statute  of  limitations,  see  "IJmltation  of  Ac- 
tions," g  5. 

In  acltovu  by  or  doafntt  particular  eikuBea  <if 
parties. 

See  "Associations";  "BiiildiDg  and  Loan  As- 
sociations"; "Corporations,"  |  5;  "Executors 
and  Administrators,"  {  ti;  "Guardian  and 
Ward,"  I  3;  "Municipal  Corporations,"  {  7; 
"Bailroads,"  H  &>  6- 

Partners,  see  "Partnership,"  ff  2,  8. 

In  particular  actions  or  proceedlngt. 

See  "Assault  and  Battery,"  g  1;  "Fraud."  f 
2;  "Ubvl  and  Sluudur,"  }  2;  "Muudamua. 


S  3;  "Negligence,"  |  3;  'Tartition."  |  1: 
^'Quieting  Title,"  g  2;  "Replevin,"  S  4. 

Condemnation  proceedings,  see  "En^noit  Do- 
main," 8  8. 

Electim  contest,  see  "Elections,"  {  0. 

For  bounties,  see  "Bounties." 

Foreclosure  of  mortgage,  see  "Building  and 
Loan  Associations." 

For  injunction,  see  "Injunction."  |  2. 

For  Injuries  from  fire  caused  \ij  operation  of 
railroad,  see  "Bailroads.**  8  6. 

For  injuries  to  animals  caused  by  operation  ot 


railroad,  see  "Bailroads,"  I  5. 
For  personal  injuries,  see  "Mnnidpal  Otnpws- 

Uons,"  6  7. 


For  price  of  goods  sold,  see  "Sales,**  |  6b 
For  services,  see  "Work  and  Labor." 
For  trespass  by  animals,  see  "Animals.** 
Indictment  or  criminal  informaUon  or  com- 
plaint, see  "Indictment  and  Information." 
On  attachmmt  bond,  see  "Attachment,**  |  4. 
On  bond  of  trustee  of  association,  see  "Associa- 
tions." 

On  foreign  judgment,  aee  "Judgment,**  |  12. 

On  judgment,  see  "Judgment,"  8  12. 

On  mutual  benefit  Insurance  certificate,  see  "In- 
surance," 8  7. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  I  e. 

Suits  to  set  aside  frandulent  conveyances,  see 

"Fraudulent  Conveyances,"  8  2, 

I  1.   Form  and  allesatloiu  In  ceneraL 

A  pleading  containing  the  essentials  of  an 
answer  may  be  regarded  as  such,  though  call- 
ed by  the  .Reader  a  plea  in  abatemuit, — ^Tutty 
r.  Byan  (Wye.)  657. 

I  S.    DeeljUMitlon,  eomplaint,  petltloa,  or 
statement. 

In  an  action  to  recover  a  sum  dne  from  de- 
fendant for  the  privilege  of  selling  certain  arti- 
cles, a  count  of^  the  complaint  had  not  objec- 
tionable as  failing  to  show  plaintiff's  Interest, 
as  required  by  Code  Civ.  Proc.  I  570. — Humon 
V.  Fox  (Mont)  517. 

The  prayer  In  a  complaint  held  to  warrant  the 
grantii^;  of  any  relief  to  which  plaintiff  is  en- 
titled on  the  allemtions  and  proof.— 11^  t. 
Bowery  Min.  Go.  (Hont)  619. 

Where  a  petition  stated  but  a  single  cause  of 
action,  the  fact  that  the  pleader  unnecessarily 
numbered  the  para^phs  thereof  did  not  ren- 
der the  petition  objectionable  on  demturer. — 
Minter  v.  Oose  (Wyo.)  948. 

i  8.    Plea  or  answer,  cross  e^^laimt, 
and  affldaTlt  of  defense. 

An  allegation  in  a  cross-complaint  cannot  be 
considered  aa  a  denial  of  on  allegation  in  the 
complaint  of  plaintiff. — White  v.  Bease  (Cal.) 

G4i>. 

An  answOT,  filed  after  defendant's  default  for 
failure  to  answer  has  been  entered,  will  be 
stricken  ^m  the  flies. — Mantie   r.  Gas»' 

(Mont.)  581. 

i  4.    Replication  or  reply  and  snbse- 
anent  pleadings. 

In  an  action  for  the  purchase  price  of  ma- 
chine, held,  that  the  reidication  did  not  amonnt 
to  a  departure  in  pleading. — ^Messengra  t.  Woge 
(Colo.  App.)  314. 

8  S.   Demnrrer  or  exception* 

Statement  of  requirement  of  a  demurrer  to  a 
complaint — Stephens  t.  Farvin  (Oolo.  Sup.) 

CSS. 

A  demnrrer  to  a  pleading  on  the  gronnd  of  un- 
certainty, which  fails  to  point  out  the  uncertain- 
ty, isproperly  overruled. — Baden  Baden  Gold 
Mm.  Co.  V.  Jose  (Colo.  App.)  313. 

Insufllciency  of  complaint  to  state  cause  of  ac- 
tion should  be  taken  advantage  of  by  demnrrer 
to  complaint. — Messenger  t.  Woge  (Colo.  App.i 
314. 
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Where  a  petition  containi  two  or  more  causes 
of  action  wnlch  cannot  be  properly  united,  that 
tbey  are  in  one  statement,  instead  of  in  8ep> 
arate  counts,  wlil  not  deprive  defendant  of  hia 
Ttght  to  demur. — BenaoQ    v.  Battey  (Kan.) 

i  6.   AvMBded  sad  aogplw—tal  plead- 

Inss  and  ropleaner. 

Amendment  of  complaint  in  an  action  for 
breach  of  contract  A«Ia  not  a  statement  of  new 
cause  of  action. — Frey  v.  ViKnico-  (Cal.)  733. 

A  complaint,  setting  up  a  cause  of  action 
based  on  fraudulent  representation,  cannot, 
over  defendant's  objection,  be  amended  so  aa 
to  set  up  a  cause  of  action  based  on  mutual 
mistnlie.— Connell  v.  M  Paso  Gold  Min.  & 
Mill.  Co.  (Colo.  Snp.)  677. 

An  issue  haTina  been  tendered  bf  the  te»- 
tlmony  without  objection,  Jieli,  that  tbe  court 
might  treat  th«  pleading  as  amended  to  em- 
brace it. — Iverson  T.  McDonnell  (Wash.)  202. 

i  T.  Motloiu. 

It  is  error  to  strike  out  a  verified  answer,  or 
a  portion  th^eof,  containing,  besides  irreleTant 
matter,  other  matter  constituting  a  defense. — 
Continental  Building  Se  Loan  Ass'n  t.  Boggesa 

(Cal.)  24B. 

Where  an  amended  petition  does  not  differ  in 
snbstance  or  effect  from  the  preceding  one, 
which  has  been  held  bad  on  demurrer,  the 
proper  remedy  ia  to  have  it  stricken  from  the 
nloB. — Columbia  Savings  &  Loan  Ass'n  v. 
Clause  (Wyo.)  708. 

(  B.   Xasnes,  proof,  aad  vAriaaee. 

Error  cannot  be  predicated  of  the  exclusion  of 
evidence  of  witnesses,  where  the  facts  sought  to 
be  proved  by  tba  witnesses  are  admitted  by  the 
adf-eme  party. — Charlton  t.  Markland  (Wash.) 
132. 

I  9.    Defects  and  obJeotUms,  watTer,  and 
aider  by  Terdiot  or  Judgment. 

In  an  action  on  an  account,  plaintiff's  plead- 
ings held  to  care  a  defect  in  defendant's  cross- 
complaint,  in  failing  to  aHege  nonpayment  of 
the  amount  claimed  by  defendant  to  be  due. — 
Abner  Doble  Co.  v.  Keystone  C^nsol.  Min.  Co. 
(Cal.)  1050. 

Any  error  in  overruling  a  demurror  to  the 
complaint  on  a  ground  of  uncertainty  Is  waived 
by  answering  over. — Baden  Baden  Gold  Min. 
Co.  V.  Jose  (Colo.  App.)  313. 

Defective  allegation  of  nonpayment  by  de- 
fendant held  cured  by  his  answer.— Harmon  v. 
Fox  (Mont)  517. 

Where  issue  was  joined  on  a  complaint  de- 
fendant held  not  entitled  to  urge  tecnnical  ob- 
jections, capable  of  being  cured  by  amendment, 
tor  the  first  time  on  the  trial. — Bonne  v.  Secu- 
rity Sav.  Soe.  (Wash.)  38. 

Where  evidence  not  within  the  issues  as  to 
the  character  of  a  schodl  district  was  admitted 
without  objection  hj  either  party,  the  court 
was  justified  in  treating  the  pleadings  as  amend- 
ed  to  conform  to  the  evidence. — Westland  Pub. 
Ca  T.  Bojwl  (Waah.)  1096. 

PLEDGES. 

Of  warehouse  receipts,  see  "Warehousemen." 
Parol  or  ntrlnslc  evidence,  see  "Evidence," 
8  0. 

Supersedeas  on  appeal  in  action  '.o  foreclose, 
see  "Appeal  and  Error,"  1 10. 

POLICE  POWER. 

Of  mnnidpality,  see  "Municipal  Corporations," 

POLICY. 

Of  insurance,  see  "Insurance.** 
78  P.— 75 


POLITICAL  RIGHTS. 

Soflncsh  Me  "Blections." 

POLLUTION. 

Of  water  course^  see  "Watws  and  Water 
Courses,"  <  Z 

POSSESSION. 

See  **AdTene  Possession." 

POWER  OFAHORNEY. 

To  coUeet  bounty,  see  "Bounties." 

PRACTICE. 

In  laud  office,  see  "Public  Lands,"  f  1. 
Procedure  of  particular  courts,  see  "Courts.** 
ProBecuti<m  of  actions  in  general,  see  "Action," 
i  8. 

fn  parUctUaT  eivU  actions  or  proceedings* 

Seo  "Ejectment";  "Habeas  Corpus,"  S  2: 
"Mandamus,"  1  8;  "Prohibition";  *'Quo 
Warranto,"  I  1;  "Beplevln." 

Accotinting  by  executor  or  administrator,  se? 
"ETecntors  and  Administrators,"  9  7. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," f  3. 

Particular  proceedtngt  In  acttons. 

See  "Abatement  and  Revival"  ;  "Appearance"  : 
"Continuance";  "C^osts";  "Damages,"  S  4; 
"Df^posltiona" :  "Dismissal  and  Nonsuit" ; 
"Divorce,"  %  2:  "Evidence";  "Execution"; 
"Judgment";  *'Jury":  "Limitation  of  Ac- 
tions'*: "Parties":  '^Pleading";  "Process": 
"Stipulations":  "Trial'*;  "Vmue." 

Nonsuit,  see  "Trial,"  {  S. 

Bevivnl  of  judgment,  see  "Judgment,"  |  11. 

Verdict,  see  "Trial,"  |  5. 

ParMcuIOr  fWMdtes  in  or  fneldSRt  to  oeMons. 

See  "Attachment" ;  "Injunction";  "Receivers." 

Prooedurefn  erlmlavil  jmweeuttoTU. 

See  "Criminal  Law." 

For  offenses  against  liquet  laws,  see  "Intoxi- 
cating Liqnors,"  8  3. 

Prooedum  in  excrcUe  of  speolal  jurisdictions. 

In  equity,  see  "Equity."  . 
In  justices*  courts,  see  "Justices  of  the  Peace," 
f  8. 

Procedure  on  review. 

See  "Appeal  and  Error":  "Certiorari,"  |  2: 
"Exceptions,  Kill  of";  "Justices tiM Peace," 
I  4;  '•New  Trial." 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy." I  1. 

PREJUDICE. 

Qround  for  reversal  in  civil  actions,  see  ''Ap- 
peal and  Error,"  fi  24. 

rRELIMINARY  EXAMINATION. 

On^crimlDal  cliarge,  see  "Criminal  Law,"  H  ^ 

PREMIUMS. 

For  Insurance,  see  "Insurance."  {  2, 
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PRESCRIPTION. 

Acqaisition  of  easement,  see  "Easements,"  {  1. 
AcquiBition  of  rights,  see  "Adverse  Posaession." 

S  1 :  "Waters  and  Water  Courses,"  $  4. 
JOstabliahment  of  street,  see  "Muniupal  Cor- 

jKnatloDS,"  I  6. 


PRESENTMENT. 

Of  claims  arainst  estate  of  decedent,  see  "Ex- 
ecutors and  AdminlstratOFB,"  S  4. 


PRESUMPTIONS. 

As  to  validity  of  statutes,  see  "Constitational 

law"  i  1. 
In  civil  actions,  see  "Evidence,"  §  1. 
•  In  criminal  prosecntiona,  see  "Criminal  Law," 

JurMIcti'on  of  jnstiee's  court,  we  "Jnatlcea  of 

the  Peace,"  {  2. 
On  appeal  or  error,  see  "Appeal  and  Error,"  i 


PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client" ;  "Brokers." 
AdmiBsions  by  agent,  aee  "Evidence."  $  S. 
Agency  of  partner  for  firm,  see  "Partnerdiip," 

1  3. 

Constructive  trust  througfa  bad  faith  of  agent, 

see  "Trusts."  S  1. 
Corporate  agents,  see  "Corporationa,"  U  ^ 

i  i.  The  velattnu 

Agency  cannot  be  proved  by  the  mere  acts 
of  uie  one  wlio  assumed  to  act  in  capacity  of 
agent— Richards  v.  Newstifter  (Kan.)  824. 

Neither  the  acts  nor  declarations  of  an  agent 
are  admissible  to  prove  his  agency. — Fourth 
Nat.  Bank  V.  Frost  (Kan.)  825. 

Under  dv.  Code,  S  3140,  vbere  a  master  an- 
tborized  an  agent  to  employ  medical  assist- 
ance for  an  injured  servant,  such  agent  conld 
not  authorize  pbysician  to  employ  assistant. — 
Bond  V.  Hnrd  (Mont.)  579. 

An  agent's  authority  from  a  principal  cannot 
be  proved  by  his  own  statements  that  he  is 
such  agent— Sloan  t.  Sloan  (Or.)  893. 

i  S.   Kntmal  dckta,  dvtira,  uid  UaUU- 
ties. 

Evidence  in  action  for  agent's  commissions 
held  sufficient  to  sustain  certain  findings. — Mc- 
Cormick  v.  Jbhnson  (Mont.)  500. 

Defendants,  who  claim  plaintiff's  Arm  agreed 
to  pay  the  debt  of  an  insolvent  corporation, 
held  entitled  to  show  they  received  nothing  from 
the  assignee  of  the  corporation. — McCormick 
V.  JTohnaon  (Mont)  500. 

fi  8.    BlKhts  and  Uabllitles  as  to  tUrd 
persons. 

Uncommunicated  limitations  on  an  agent's 
authority  held  not  to  bind  a  third  person. — 
Browning  v.  McNear  (Cal.)  722. 

A  traveling  salesman's  contract  held  not  to 
authorize  him  to  sell  his  samples,  and  hence 
a  sale  by  him  conferred  no  title. — Hibbard, 
Spenca,  Bartlett  &  Co.  t.  Stein  (Or.)  665. 

A  traveling  salesman  has  no  implied  author- 
ity to  sell  tne  samples  with  which  he  is  In- 
trusted.— Hibbard,  Spencer,  Bartlett  &  Co.  v. 
Stein  (Or.)  (?6G. 

The  knowledge  of  one  employed  to  drive  a 
team  of  horses  that  they  are  runaways  Is  to 
be  imputed  to  th«  owner. — Lynch  t.  Kineth 
(Wash.)  923. 


BEPORTBR. 


PRINCIPAL  AND  SURETY. 

See  "Bonds";  "Guaranty." 

Liabilities  of  corporate  stockfaoldm  indorsing 
note  of  corporation  as  sureties  <^  each  otber. 
aee  "Corporations,"  •{  8. 

Linbillttes  of  sureties  on  bonds  in  leeal  pro- 
ceedings, see  "Appeal  and  Error,"  |  3S ;  "At- 
tachment," i  4;  "Injunction,"  i  5. 

Liabilities  of  sureties  on  bond  of  monicipai  of- 
ficer, see  "Municipal  Corposationa,"  |  2. 

I  1.  Creation  and  enistenae  of  rela-tion. 

Under  Civ.  Code,  §  1605,  obligations  of  joint 
makers  of  accommodation  paper  are  suffic-ieni 
to  support  each  other's  promise  to  pay  his  pro- 
portion of  the  paper;  hut  their  promise  as  sure- 
ties for  each  other's  proportion  is  witliout  con- 
sideration.— Kellogg  v.  Lopez  (Gal.)  1056. 

A  bond  showing  that  it  is  to  enable  the  pt-in- 
cipal  to  obtain  an  extension  of  credit  ia  on  a 
Bpffident  consideration  to  bind  the  snreticw. — 
White  Sewing  Macb.  Oo.  r.  Fowler  (Ner.)  1034. 

t  X.   Hatnn  mmA  mxtmmt  af  UafcUlt;r 
svretr. 

A  surety  on  a  contract  whereby  m.  material- 
man agrees  to  deliver  material  is  liable,  on  de- 
fault of  his  principal,  for  the  difference  be- 
tween  the  contract  price  and  the  price  paid  in 
o^  market — Bateman  Bros.  t.  Mapel  (Cal.* 

A  building  contractor's  bond  ftdd  not  to  re- 
quire the  owner  to  give  the  surety  notice,  on 
learning  that  the  contractor  had  become  in- 
debted for  labor. — Ovington  t.  .^toa  Indemni- 
ty  Oo.  (Wash.)  1021. 

I  3.    Diaokane  of  anrwty. 

Under  Oiv.  Code,  H  2819.  2840,  2844,  a 
surety  cannot  complain  of  advancementa  made 

by  creditor  to  principal  outside  of  contract  on 
account  of  which  no  recovery  is  songbt. — -  Bate- 
man BrOB.  V.  Mapel  (Cal.)  734. 

Under  CSv.  Code,  ^  1543,  release  of  a  prtn- 
cipel  held  not  to  discbarge  a  surety,  where 
both  were  ostensibly  principals,  and  tae  cred- 
itor did  not  know  of  their  actual  ration. — 
Harrier  v.  Bassford  (Cal.)  lOHS. 

A  surety  held  entitled  to  dictate  the  applica- 
tion of  payment  on  the  contract  for  the  perform- 
ance of  which  it  is  liable. — Crane  Co.  t.  PaciSc 
Heat  &  Power  C!o.  (Wash.)  400. 

§  4.   Remedies  of  oreditors. 

Certain  evidence  in  an  action  on  the  bond  of 
an  insurance  agent  held  to  have  been  properly 
excluded,  as  It  did  not  show  the  amonnt  to 
which  the  sureties  were  entiUed  to  credit. 
— Thompson  v.  Commercial  Union  Aasur.  Co. 
(Colo.  App.)  1073. 

In  an  action  on  a  bidding  contractor's  bond, 
evidence  of  changes  In  the  plans  keld  not  ad- 
missible.— Ovington  v.*  .Altna  Indemuib  Co. 
(Wash.)  1021. 

S  5.   Rielita  and  remedies  of  surety. 

Defendant  and  others  AeM  merely  sureties 
on  an  accommodation  note  which  they  executed, 
and  as  h\uA  entitled  hy  the  terms  of  GIt.  Code, 
§  2848,  to  contribution.— Kdlc^Eg  t.  Lopes 

(Cal.)  1056. 

Where  sureties  are  such  by  the  legal  effect 

of  their  contract,  a  suit  for  contribution  can 
be  maiutnitied  in  assumpsit  hy  the  surety  eatia- 
fying  the  obligation;  but,  where  there  is  an 
express  promise  to  pay,  there  is  a  legal  cause 
of  action,  which  will  prevail  in  the  absence  of 
equitable  defenses. — ^Kellogg  t.  Lopez  (Cal.) 
lOoG. 

Wliere  two  persons  are  co-sureties  on  a  note, 
and  one  of  them  pays  the  entire  debt,  he  is  en- 
titled to  oontribnoon. — StrlcUer  t.  Gitdid 
(Okl.)  94. 
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PRIORITIES. 

Of  enignmoitB  of  JadKment,  s«e  "Jadgment," 
I  10. 

Of  mechanics*  Ilerus,  see  "Mechanica'  Liens," 


,1^ 


Of  mortgageB,  see  "Chattel  Mortgaees,"  f  2. 

PRISONS. 

Under  St.  1889,  p.  410,  c  264.  I  20  (Pen. 
Code  1003,  p.  701),  where  one,  on  conTiction 
of  two  offeoses.  is  gi^en  a  sentence  of  impris- 
oQment  for  each,  each  term  is  to  be  considered 
Kt  itself,  as  recards  credits  for  good  behavior. 
I^en.  Code  1876»  I  1680.— Ex  parte  Clifton 
(Cal.)  655. 

PRIVATE  NUISANCE. 

See  "Nuisance,**  S  1. 

PRIVATE  ROADS. 

Bights  of  way,  see  "BaaemeDts.** 

PRIVILEGE. 

Of  witnesB  as  to  testimony,  see  "Witnesses," 
fi  3. 

PRIVITY. 

Of  contract,  see  "Contracts,"  I  2. 

PROBABLE  CAUSE. 

For^rosecotlon,  see  "Malidous  Prosecntion," 

PROBATE. 

Of  will,  see  "Wills,"  S  2. 

.  PROBATE  COURTS. 

See  "Courts."  |  4. 

Collateral  attack  on  jud^ent,  see  "Judgment," 
I  6. 

Jurisdiction  of  appointment  of  guardian,  see 
"Guardian  and  Ward,"  S  1. 

JuriBdiction  over  permits  to  sell  lii|aorB,  see  "Iv.- 
toxicating  Liquors,"  §  1. 

Jtirisdiction  to  set  aside  homestead,  see  "Home- 
stead." S  2. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 

In  action  against  foreign  corporation,  see  "Cor- 
porations/' I  6. 

In  contest  for  public  lands,  see  "Public  Lands," 
S  2. 

In  justice's  court,  see  "Justices  of  the  Peace, 
S  3. 

Particular  forms  of  writs,  see  "Attachment,"  $ 
1:     "Execution";     "Injunction";  "Manda- 


'Prohibition' 


•Quo    Warranto" ; 


"Replevin." 
To  sustain  judgment,  see  "Jn^fment,"  |  1. 

fi  1.  Sevvioe. 

An  affidavit  for  the  publication  of  a  sum- 
mons against  a  noiiresident  held  not  subject 
to  collateral  attack  on  the  ground  that  the 
allefTAtions  thereof  were  on  informatinn  and 
belief  oply.— Johnson  v.  Miner  (Cal.)  240. 

Jurisdiction  to  order  the  publication  of  a  sum- 
mons nfter  the  filing  of  a  complaint,  rests  on 
an  affidavit  in  compliance  with  Code  Civ. 
Proc  §  412,  and  not  on  the  prior  levy  of  an  at- 
tachment against  the  defendant's  real  estate 
^Qg  within  the  state. — Johnson  r.  Miner  (Cal.) 


Under  Code  CIt.  Proc.  |  635,  where  a  copy 
of  the  complaint  is  served  on  one  defendant 
with  the  summons,  the  return  of  service  need 
not  show  that  defendants  all  reside  in  the 
county. — Mantle  v.  Casey  (Mont.)  591. 

Where  all  the  defendants  in  an  action  to 
qniet  title  were  served  with  sammons,  as  re- 
quired by  Code  Civ.  Proc.  S  635,  the  fact  that 
the  defendnnt  served  with  a  copy  of  the  com- 
plaint tiled  a  disclaimer  does  not  affect  the 
service  of  the  oth^  defendants. — ^Mantle  v. 
Casey  (Mont.)  5.91. 

Code  Civ.  Proc.  §  637,  relative  to  service 
of  summons  by  publication,  held  not  to  abro- 
gate the  common-law  rule  rerinirine  personal 
service  in  actions  in  porsoiinm. — Silver  Camp 
Min.  Co.  V.  Dicltert  (Mont.)  967. 

PROFITS. 

Loss  of  08  element  of  damages,  see  "Damages," 

PROHIBITION. 

To  prevent  accounting  by  trustee,  see  "Trusts," 
(  3. 

f  1.  Vmtuf  and  igroiuids. 

A  writ  of  prohibition  will  not  be  granted  to 
restrain  a  trial  jiulRe  from  makiug  further  or- 
ders for  the  distribution  of  the  funds  of  an 
estate  without  notice;  such  orders  having  been 
declared  void.— In  re  Snlliran's  Estate  (Wash.) 
945;  Corcoran  t.  Bell,  Id. 

I  2.    Jnvladlotlan,  proeeedlncs*  mmA  M- 
lief. 

Question  whether  persons  whose  names  were 
sought  to  be  registered  were  vouched  for  by 
an  election  Judge  held  immaterial,  on  prohibi- 
tion to  prevent  the  district  court  from  hearing 
mandamus  proceeding  to  compel  entry  of  names 
under  Election  Law  (Gen.  St  1883,  p.  438)  S 
125,  and  other  provisioDS. — People  v.  District 
Court  of  Third  Jadidal  District  (Colo.  Sup.) 
«78. 

Reversal  of  objectionable  orders  in  error  pro- 
ceeding held  cause  for  dismissal  of  prohibition 
proceeding  on  same  subject. — State  v.  District 
Court  of  Second  Judicial  Dlst  for  Albany 
County  (Wyo.)  1003. 

PROMISSORY  NOTES. 

See  "BiUs  lind  Notes." 

PROOF. 

Of  service  of  process,  see  "Process,"  |  1. 

PROPERTY. 

Adverse  possession,  see  "Adverse  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Particular  species  o£  property,  see  "Animals" ; 

"Good  Will" ;  "Lobs  and  togging" ;  "Mines 

and  Minerals";    "Shipping";  "iVade-Harloi 

and  Trade-Names." 
Protection  of  rights  of  property  by  iujunctfon, 

see  "injunction."  {  1.. 
Taking  for  public  use,  see  "Eminent  Domain." 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attorneys.** 

PROSTITUTION, 

Argument  of  counsel  in  prosecution  for,  see 
'HTriminal  Law."  {  15. 

Presentation  of  objections  for  purpose  of  re- 
view, see  "Criminal  Law,"  {  21. 
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On  a  prosecution  ander  St.  1891,  ik  286,  c. 
20G,  cwlain  evidence  held  tu  show  that  defend- 
ant's wife  had  been  an  "inmate  of  a  honse  of 
profltitation,"  within  the  meaning  of  that  phrase 
In  the  Btatute.— People  t.  Mead  (Cel.)  10l7. 

On  a  prosecution  nnder  St.  1891,  p.  285,  e. 
206,  not  error  to  exclude  a  question  to  the 
wife  of  defendant  ns  to  whether  she  had  been 
an  inmate  of  a  houoe  of  prostitution  at  a 
certain  place  and  conducted  by  her  aister. — 
People  T.  Mead  (Cal.)  1047. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  I  4. 
In  a-imlnal  prosecutions,  see  "Criminal  Law," 
S  16. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
"DamavQs,"  i  1- 

PUBLICATION. 

Service  of  process,  aee  "Process,"  S  1. 

PUBLIC  BUILDINGS. 

See  "Countiea."  |  8. 

PUBLIC  DEBT. 

Seo  "Counties."  S  4;  "Municipal  Corporations." 
it  8;  "Schools  and  School  Districts,"  (  1; 
"States."  I  1. 

PUBLIC  IMPROVEMENTS. 

By  monlripalities,  aee  "Municipal  Corpora- 
tiona."  I  4.  i- 

PUBLIC  LANDS. 

Appropriation  of  water  rights,  see  "Waters  and 

Water  Coursea,"  8  1. 
Mineral  lands,  see  "Mines  and  Minerals,"  i  1. 

I  1.  Surrey  mnA  dlapoial  of  Uuida  of 
United  States. 

In  a  grant  by  the  government  of  a  section  of 
land,  "to  embrace  the  buildiugs  thereon,"  the 
word  "embrace"  means  to  inclose  as  w  Bar- 
rounding  or  encircling.  —  Story  v.  WooTverton 
(Mont.)  589. 

Act  Cong.  Feb.  13,  1891  |  2  (26  Stat.  748), 
granting  to  the  state  of  Montana  a  i^er-tion  of 
land  of  a  former  reservation,  gave  no  rifilit  to 
the  use  of  the  water  of  a  strram  from  which 
the  government  hod  taken  water  by  a  ditch 
across  other  lands  to  the  land  granted. — Story 
V.  ^^'ooITerton  (Mont.)  589. 

A  grant  of  public  land  must  be  cooKtrued  fn 
favor  of  the  grantor. — Story  v.  Woolverton 
(Mont)  589. 

One  who  was  within  the  Chllocco  reserva- 
tion before  12  o'clock  noon  (central  standard 
time)  Sept.  IG,  ISD.'i.  and  made  the  race  iiito 
that  part  of  the  Cherokee  Outlet  oi>ened  to  set- 
tlement on  that  day,  Acid  not  disqualified  from 
^ine  a  homestead  entry  on  a  portion  of  said 
land.— McCalla  v.  Acker  (OkL)  223. 

Findings  of  fact  made  by  the  Secretary  of 
the  Interior  in  a  contest  over  public  Inods, 
when  attached  to  a  iietition  to  declare  a  rc^iilt- 
iiig  trust,  are  coDclus<ire  on  demurrer  to  such 
pelilion,  In  the  absence  of  a  complete  cony 
of   the  evidence.— McCalla  v.   Acker  (Okl.) 

Where  due  notice  is  given  the  parties  to  a 
controversy  in  the  L4ind  IK-partmcnt  of  the 


United  States  after  full  hearing,  equity  willK 
^t  aside  the  decision  on  an  allegation  tlut  '-i- 
jury  was  committed. — Cagle  v.  Dunham  lOki' 


I  S.   Disposal  of  lands  of  fko  statca. 

A  denial  of  the  tmUi  of  certain  conclnnv- 
alleged  in  an  afBdarit  for  publication  of  star 
nions  in  state  land  contest,  without  a  denial  (! 
the  specific  allegationa  of  dillgeDce  to  di.-i(^''Tff 
the  person  sought  to  be  served,  iield  inKnS'ii-n 
to  estahlish  that  the  order  of  pnbliation  w, 
judgment  entered  thereon  were  fraudnient— 
Sharp  T.  Salisbury  (Cal.)  282. 

The  superior  court  doe^  not  obtain  jori^i: - 
tion  of  a  state  land  contest  by  reason  of  a  ref- 
erence by  the  Surveyor  General,  without 
commencement  of  an  action  and  the  filing  "i 
a  complaint,  showing  a  prima  facie  ease.— 
Sharp  T.  SaUsbDry  (Cal.)  2^ 

A  defendant  in  a  state  land  contest  is  tm: 
bound  to  come  into  court  and  afflrmativel.v 
up  his  rights,  where  the  facts  stated  is  ik 
complaint  are  iuauffldent  to  establi^  auinu 
facie  cose. — Sharp  r.  Saliabnry  (CaU)  28£ 

PUBLIC  NUISANCE. 

See  "Nalsanoe."  |  2. 

PUBLIC  SCHOOLS. 

See  "Schools  and  Sdiool  Districts."  »  1-4. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication.*' 
Taking  property  for  public  use,  see  "Kminei.t 
DoDMin." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Ooursea,"  i  B, 

PUNISHMENT. 

Fines,  see  "Fines." 

Vor  violation  of  injunction,  see  "Injunction, 

PUPILS. 

See  **SebooIa  and  School  Districts,"  I  4. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 
Right  of  servant  to  recover  on  wTonaful 
charge,  see  "Master  and  Servant,"  |  1. 

QUASHING. 

Information  for  nuisance,  see  "Nuisance,"  I  2. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "TVial,"  S  3. 
In  criminal  prosecutions,  see  "Criminal  Lan*! 
S  16;  "Homicide."  f  0. 

QUITTING  TITLE. 

Order  of  proof,  see  "Trial,"  I  1. 

Service  of  notice  of  appeal,  see  "Appeal  asd 

Error,"  S  9. 
S^r^-lce  of  process  in  gmeral,  see  "Process. 

9  1. 

To  mining  daim,  see  "Mines  and  Minerals. 
§  !• 

S  1.  Rlelit  of'aotioa  aad  defenses. 

PlaiutifT  in  a  auit  to  remove  cktud  from  title 
held  not  required  to  return  to  defendant  a  P**" 
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tion  of  the  price  ot  the  property  paid  by  defend- 
ant to  a  person  to  whom  plaintiff  had  given  an 
optitHi  to  purchase^  and  by  that  person  paid 
to  plaintiff. — Merk  v.  Bowery  Min.  Go.  (Mont) 
5ia 

An  action  to  remove  a  clond  on  title  held  not 
one  to  declare  a  torfeitnre. — Mei^  v.  Bowery 
Min.  Go.  (Mont.)  619. 

An  action  to  quiet  title  and  to  enjoin  waste 
held  maintainable  under  Gomp.  Laws  1897,  i 
4010,  under  complaint  filed. — Marques  t.  Max- 
well Land  Grant  Co.  (N.  M.>  40. 

Snit  to  cancel  decree  in  hands  of  defendant 
SB  clond  on  plaintiff's  title  to  his  realty,  and 
enjoin  its  enforcement  hy  execution  and  order 
of  sale,  held  maintainable. — Smith  v.  Nelson 
(Or.)  f40. 

8  8>  Prooeedincs  wad  nllaf* 

Under  Code  Civ.  Proc.  §  1310,  a  complaint  In 
an  action  to  quiet  title  held  not  objectionable  be- 
cause alle^ng  defendant's  claim  to  be  differ- 
ent from  mat  set  up  in  the  answer. — Merk  t. 
Bowery  Min.  Go.  (Mont.)  519. 

In  an  action  to  quiet  title  under  Code  Giv. 
Proc.  {  1310,  a  complaint  alleging  that  plain- 
tiff claims  to  be  the  owner  of  the  property  in 
fee  held  not  objectionable  for  the  first  time  on 
appeal  for  failure  to  allege  that  plaintiff  was 
the  owner. — Pollock  Min.  ft  Mill.  Go.  t.  Daven- 
port (Mont)  768. 

Salt  to  cancel  decree  as  cloud  on  title  held  not 
In  nature  of  hill  of  review,  within  B.  &  C. 
Comp.  S  891,  aboUshine  that  form  of  suit. — 
Smitti  V.  Nelson  (Or.)  740. 

In  a  suit  to  cancel  a  decree  for  the  amount 
due  on  a  note,  evidence  held  sufficient  to  show 
that  defendant  had  entered  into  an  agreement 
In  writing  to  Indemnify  plaintiff  against  pay- 
ment ot  tb»  note.— SmiUi  v.  Nelson  (Or.)  7M. 

QUO  WARRANTO. 

Mandamus  to  compel  district  attorney  to  insti- 
tute quo  warranto  proceedings,  see  "Manda- 
mus," S  3. 

I  1.  JarlsdletliHi,  prooeedlnss,  and  re- 
lief. 

Evidence  in  quo  warranto  to  remove  a  coun- 
ty attorney  from  office  for  failure  to  prose- 
cute violations  of  tlie  liquor  law  held  insuf- 
ficient to  warrant  such  rranoval. — State  t.  Trin- 
kle  (Kan.)  854. 

In  quo  warranto  to  remove  a  county  attor- 
ney from  office  for  failing  to  prosecute  viola- 
tions of  the  liquor  law,  evidence  that  saloons 
wVre  run  openly  in  his  t-ounty  Is  relevant.- — 
State  V.  Trinkle  (Kan.)  854. 

In  quo  warranto  to  remove  a  county  attor- 
ney, the  law  presumM  that  be  acted  in  good 
Saith,  and  the  burden  is  on  the  state  to  snow 
otherwise.— State  v.  Trinkle  (Kan.)  854. 

In  quo  warranto  to  remove  from  office  a  coun- 
ty attorney  for  violation  of  duty,  the  issue 
as  to  defendant's  good  faith  in  his  official 
conduct— State  t.  TrfiiUe  (Kan.)  854. 

RAILROADS. 

See  "Street  Bailroads," 

As  employers,  see  "Master  and  Servant** 

Best  and  secondary  evidence  in  action  against, 
see  "Evidence,"  S  4. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.' 

Limitation  of  action  for  killing  animal  on  un- 
fenced  railroad,  see  "Limitation  of  Actions," 
S  2. 

New  trial  In  seneral  In  action  i^alnst  see  "New 
Trial,"  i  1. 

Province  of  court  and  jut?  in  general  in  ac- 
tions by  or  against,  see  "Trial,"  §  4. 

Title  of  statute,  see  ''Stetutes,"  i  2. 


S  1.   Ballroad  oompanies. 

A  bill  of  particulars  in  an  action  against  a 
railway  company  having  a  general  office  in  the 
state  alleged  that  it  was  a  corporation  existing 

by  virtue  "of  the  laws  of  the  state  oE  . 

Held  that,  in  view  of  Gen.  St-  1901,  S  1293,  it 
will  be  presumed  it  was  a  domestic  corporation. 
— H.  Parker  Grain  Go.  Y.  Chicago,  B.  I.  &  P. 
Ry.  Go.  (Kan.)  406. 

I  8.   Oomstrnotloik,     audntnuuMet  and 
eqnipment. 

Where  a  railroad  company  appropriates  an 
alley  in  a  city  for  its  tracks,  and  makes  a 
deep  excavation  near  to  the  lot  lines,  a  lot  own- 
er does  not  suffer  damages  for  injury  to  lateral 
support  until  the  earth  is  so  much  disturbed 
that  it  slides. — Kansas  Gity  Northwestern  B. 
Cow  V.  Schwake  (Kan.)  431. 

The  actionable  wrong,  where  railroad  com- 
pany excavates  an  alley  for  Its  track,  for  im- 
pairment to  lateral  support,  is  not  the  excava- 
tion, but  the  act  of  allowing  an  abutting  owner's 
land  to  fall. — Kansas  Gity  Northwestern  R.  Co. 
v.  Schwake  (Kan.)  431. 

Plaintiff,  in  attempting  to  pass  over  a  rough 

crossing  of  a  railroad  track  standing  on  narrow 
dump  boards,  held  guilty  of  contributory  neg- 
ligence.— Reynolds  v.  Missouri,  K.  &  T.  By.  Co. 
(Kan.)  801. 

The  power  of  railroad  companies,  under 
Comp.  Laws,  S  988,  subd.  10,  held  not  to  pro- 
tect the  company  in  such  a  use  of  a  steam 
whistle  as  to  frighten  horses. — Powell  v.  Ne- 
vada, C.  &  O.  Ry.  (Nov.)  978. 

i  3.    Sales,  leases,  traffic  eontraots,  and 
oonsoUdatton. 

Where  a  charter  of  consolidated  railroad  com- 
panies provided  that  such  consolidation  was 
subject  to  all  the  liabilities  which  rested  upon 
any  of  snch  corporations  so  consolidated,  in  ac- 
cordance with  Gen.  St.  1901,  $  5870,  it  was  an 
assumption  of  the  obligations  of  each  of  tiie 
constituent  corporations  arising  ex  contractu 
or  ex  delicto. — Kansas  GI^-Leavenworth  B.  Co. 
V.  Lai^iey  (Kan.)  858. 

i  4.   Operation.  —  Btattttorr,  ■tulolpal, 
and  offloial  resnlatlons. 

Civ.  Code,  §  950,  does  not  require  a  railroad 
to  fence  at  a  station. — Beaudin  v.  Oregon  Short 
Line  K.  Co.  (Mont.)  303. 

In  view  of  section  xxvii  of  final  report  of 
Code  Gommission,  Civ.  Code  Mont.  S  950,  Civ. 
Code  Cal.  (485,  and  the  absence  ot  any  such 
section  as  950  from  the  New  York  Code,  sec- 
tion  950  ahould  he  regarded  as  identical  with 
Civ.  Code  Cal.  S  485,  relative  to  railroad  fences 
and  liability  for  killing  stock. — Beaudin  v. 
Oregon  Short  Line  B.  Go.  (Mont)  SOS. 

S  S.    —  Injuries  to  animals  on  or  near 
tracks. 

In  an  action  against  a  railroad  for  killing 
an  animal  on  the  track,  evidence  held  insuffi- 
cient to  justify  submission  to  the  jury  of  the 
issue  of  defendaat's  negligence. — ^Burlington  & 
M.  R.  R.  T.  Campbell  (Colo.  App.)  1072. 

In  an  action  under  Civ.  Code,  8  ^0,  no  allega- 
tion of  defendant's  negligence  in  the  operation 
of  its  trains  is  ueceesnry. — Beaudin  v.  Oregon 
Short  Line  R.  Co.  (Mont.)  303. 

In  an  action  against  a  railroad  under  Giv. 
Code,  S  050,  failure  to  deny  allegation  of  the 
answer  that  the  place  where  the  Killing  of  the 
stock  occurred  was  at  a  public  station  amounted 
to  an  admission  of  such  fact. — Beaudin  v.  Ore- 
gon Short  Line  R.  Go.  (Mont.)  303. 

In  an  action  under  Giv.  Gode,  8  950,  the  com- 
plaint must  allege  plaintiff's  ownership  or  pos- 
session of  land  along  or  through  which  the 
railroad  runs,  and  that  the  stock  was  killed  at 
such  place. — Beaudin  v.  Oregon  Short  Uoe  B. 
Co.  (Mont.)  803. 
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In  an  artlon  againnt  a  railroad  company 
under  Cir.  Code.  S  WH},  for  the  kitllDR  of  utock, 
eridenee  held  iusufflcient  to  show  that  the  ani- 
mals were  killed  by  a  train  of  defendant. — 
Beaadtn  t.  Oregon  Short  Line  B.  Oo.  Olont) 
303. 

In  an  action  against  a  railroad  company  for 
killing  stock,  eviaeDce  held  to  warrant  a  sub- 
mission to  the  jury  of  the  question  of  defend- 
ant's reckless  and  wanton  neglect. — Curtis  v. 
Oregon  n.  &  Nav.  Co.  (Wash.)  133. 

In  an  action  for  killing  cattle  at  a  private 
crouing,  evidence  held  to  justify  submitting  to 
the  jury  the  question  whether  plaintiff  was  a 
trespasser  or  a  licenitee- — Curtis  v.  Oregon  R.  & 
Nav.  Co.  (Wash.)  133. 

In  an  action  against  a  railroad  for  killing 
cattle  at  a  crossing,  a  ^ciat  verdict  held  to 
sustain  a  general  verdict  in  favor  of  plaintiff. — 
Curtis  V.  Orepon  R.  &  Nav.  Co.  (Wash.)  133. 

6  6.—  Fires. 

Where  there  is  no  question  as  to  the  emis- 
sion  of  sparks  from  a  pnrticular  engine,  it  is 
not  error  to  refuse  to  exclude  evidence  that 
other  engines  had  emitted  »parks  shortly  be- 
fore and  after  the  hre. — Sprague  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (Kan.)  &iS. 

A  railroad  company  is  not  absolved  from 
keeping  its  right  of  way  free  from  combustibles 
by  leasing  a  portion  thereto  to  a  private  per- 
eon. — Sprague  v.  Atchison,  T.  &  8.  F.  Ry.  Co. 
(Kan.)  828. 

A  railroad  company  held  not  reliered  of  lia- 
Ulity  for  burning  goods  in  a  warehouse,  thoneh 
the  owners  were  atockholdertt  in  the  warehouse 
company,  a  corporation,  whidi  had  in  its  lease 
waived  all  claims  for  destruction  of  the  build- 
ing by  the  railroad  company. — Orient  Ina.  Co. 
V.  Northern  Pac.  Ry.  Oo.  (.Mont.)  1036. 

Evidence  as  to  the  Quantity  of  sparks  a 
locomotive  tlirew  when  it  set  a  fir&  compared 
with  other  engines,  held  admistible.— Ori«it 
Ins.  Co.  V.  NorSem  Pac  Ry.  Co.  (Mont.)  1U36. 

Complaint  in  an  action  against  a  railroad 
company  for  damages  resulting  from  fire  held 
sufficient  to  admit  proof  of  the  rare  exercised 
by  defendant's  employes  in  managinK  the  engine 
and  whether  they  were  negligent. — Norwich 
Ins.  Co.  V.  Oregon  B.  Go.  (Or.)  ^025. 

Where  it  is  found  that  the  employSs  in  charge 

of  the  engine  which  caused  the  fire  had  usually 
been  negligent  in  operating  it,  the  jury  may 
reasonably  conclude  that  they  were  negligent 
at  the  time  the  fire  in  question  waa  started. — 
Norwich  Ins.  Co.  t.  Oregon  R.  Co.  (Or.)  1025. 

RAPE 

Competency  of  jorors,  see  "Jury,"  S  3. 
Election  between  acts  charged,  see  "Criminal 
Law."  §  14. 

I  1.   Proseovtion  mad  pnnlahment. 

An  indictment  for  rape  held  to  allege  that  ■ 
the  female  was  not  defendant's  wife  at  the  I 
time  of  the  offense.— People  v.  Miller  (Cal.)  227. 

On  trial  for  rape,  evidence  of  previous  acts 

Srior  to  the  offense  alleged  held  admissible. — 
tate  V.  Lancaster  (Idaho)  1081. 

The  proof  of  other  rapes  than  the  one  diar- 

gcd  in  the  information  is  admissible  to  sSiow 
the  relation  between  the  partioR,  and  as  cor- 
rotwrative  of  the  testimony  of  the  prosecuting 
iHtness. — State  T.  Lancaster  (Idaho)  1081. 

There  is  no  statute  requiring  the  testimony  of 
prosecutrix  in  rape  to  be  corroborated. — ^Brai- 
ton  r.  Territory  (Okl.)  83. 

RATIFICATION. 

Of  acts  of  corporate  officers,  see  "Corporations," 
S  5. 

Of  acts  of  partner,  see  "Partnership,"  i  3. 


REAL  ACTIONS, 

See  "Bjectmoit" ;  "Forcible  Entry  and  De- 
taliier?^!  1. 

REAL  ESTATE  AGENTS. 

See  "Broker*.** 

RECEIVERS. 

Appointment  In  woceedlngs  supplementary  to 
execution,  see  '^xecntlon,"  t  4. 

Finality  for  purpose  ot  review  of  decree  In  ac- 
tion by,  see  "Appeal  and  Error,"  S  1. 

Stay  pending  appeal  from  order  appointing,  see 
"Appeal  and  Error,"  S  10. 

§  1.   NBtnre  and  gronnde  of  reoelTer- 
sUp. 

Where  a  brewing  company  and  a  saloon  keep- 
er leased  premises,  the  saloon  keeper  to  boy  his 
beer  from  the  brewery,  the  brewing  company 
was  not  entitled  to  compel  performance,  where  it 
was  surety  only  and  tiati  been  released  br  a 
chaiue  in  the  lease. — Seattle  Brewing  ft  lult- 
Ing  Co.  V.  Jensen  (Wash.)  1007. 

S  X.  Appoiatmant,    qamllflnntioM,  mmA 

tennve. 

A  receiver  held  not  entitled  to  ap[»eal  from 
an  order  removing  him  from  his  receivership. 
— State  T.  Interstate  Fisheriea  Oo.  (Wash.) 
202. 

I  3.    Title  to  and  posaesaloik  of  property. 

Procedure  held  proper  for  determining  tiie 
right  to  possession  of  the  property  of  a  corpo- 
ration, as  between  an  attaching  creditor  ana  a 
receiver  appointed  for  it;  the  question  de- 
pending on  Its  solvency.  —  State  v.  Snpezior 
Court  of  King  County  (Wash.)  401. 


RECEIVING  STOLEN  GOODS. 

Effect  of  waiver  of  preliminary  examination  of 
accused  on  charge  of  larcenir,  on  right  to  pro- 
ceed by  information  for  receiving  stolen  good^ 
see  "(>imlnal  Law,"  f  5. 

RECORDS. 

Of  deed,  as  affecting  good  faith,  we  "Vendor  and 

Purcliaser,"  S  2. 
Of  judgment,  see  "Judgment,"  S  4. 
On  appeal  from  justice's  court,  see  "Jnstloes  of 

the  Peace,"  $  4. 
Ti*an8cript  on  appeal  or  writ  of  error,  see  "Ap- 

ral  and  Error,"  §§  11-15;  "Oiminal  Law," 
23. 

REDELIVERY. 

Of  ^operty  taken  In  replevin,  see  "Replevin," 

REFERENCE. 

See  "Arbitration  and  Award." 
Review  of  findings  by  referee,  see  "Appeal  and 
Error,"  123.  . 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instnunenta." 

REFORMATORIES. 

See  "Asylnma." 

REFRESHING  MEMORY. 

See  "WitnesBea."  I  3. 
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REGISTRATION. 

Of  Toteni.  see  "BlectioiiB,"  |  2, 

REHEARING, 

SCO  "New  Twi$ir 

RELEASE. 

See '*GompromiBe  and  Settlement** ;  "Payment." 

RELEVANCY. 

Of  evidence  In  civil  actions,  see  "Evident-e,"  S  3. 

REMAND. 

On  aimeal  la  criminal  pnwecntioii,  we  "Crim- 
inal  W."  I  27. 

REMEDY  AT  LAW. 

Effect  on  jorisdiction  of  equity,  see  "Injunc- 
tion," t  1. 

REMOVAL 

From  office  in  general,  see  "Officers,"  {  1. 
Of  receiver,  see  "Beceivera,"  t  2. 
Of  school  teacher,  Me  "Schoolt  and  School  DIs- 
tiicts,"  S  8. 

REMOVAL  OF  CAUSES. 

Change  of  venae  or  place  of  trial,  see  "Venue," 

i  8. 

REMOVAL  OF  CLOUD. 

See  "Quieting  TiUe." 

RENT. 

See  "Landlord  and  Tenant,**  I  3. 

REPAIRS. 

Of  highway,  see  "Highways."  |  2. 
Of  premifies  demised,  see  ''Landlord  and  Ten- 
ant," I  2. 

REPLEVIN. 

For  mortftaged  chattels,  see  "Chattel  Mortga- 
ges," §  a 

Farther  pleading  after  appeal  from  justice's 
court,  see  "Justices  of  the  Peace."  §  4. 

Heiger  and  bar  of  causes  of  action  In  judg- 
ment, see  "Judgment,"  §  7. 

I  1.    Rlglkt  of  action  and  defenses. 

In  claim  and  delivery  for  the  wrongful  sel- 
sore  of  property  under  execution,  plaintiff  mast 
recoTer  upon  tne  strength  of  his  own  title. — 
Oallick  T.  Bordeaux  (Mont)  583. 

Plaintiff  in  replevin  must  ehow  tiiat  he  was 
the  owner  of  the  property  or  had  a  special  in- 
terest therein,  and  that  the  property  is  wrong- 
fully detained. — Robb  v.  Dobrinski  (Okl.)  101. 

Plaintiff  in  replevin  must  recover  on  the 
strength  of  bis  own  title  or  right  of  possession. 
—Robb     Dobrinski  (Okl.)  101. 

Replevin  cannot  be  maintained  against  <»ie  not 
in  the  actual  or  coQBtractive  pomession  of  the 
property.— Robb  v.  Dobrinski  (OM.)  101. 

I  2.   Jnxiadletioii.  renne,  and  parties. 

Sureties  on  constable's  official  bond  held  im- 
pr<^riy  joined  in  claim  and  delivery  against 
the  constable  for  wrongful  seixure  of  propert? 


under  execution, — Gallick  t.  Bordeaax  CUoot.) 
683. 

{  3.  ProeeaiUnc*  'or  taklnc  and  rode- 
llrerr  of  property. 

Defendant  in  replevin,  who  executes  a  rede- 
livery bond,  kfld  estopped  from  denying  that  he 
was  in  possession  at  the  time  the  action  was 
brought,  but  not  from  proving  title  in  a  third 
party. — Boyce  v.  Augusta  Camp,  No.  7,429,  M. 
W.  A.  (Okl.)  322. 

S  4.   Pleading;  and  e-vldenee. 

In  claim  and  delivery  for  property  wrongfully 
seized  under  execution,  the  burden  was  on 
plaintiff  to  prove  owner^ip  by  virtue  of  a  valid 
snle  from  the  execution  defendant.— Oallick -v. 
Bordeaux  (Mont.)  583. 

In  claim  and  delivery  for  property  wrong- 
fully seized  by  a  constable  under  execution, 

eroof  of  notice  of  claim  held  not  to  shift  the 
urden  from  plaintiff  of  proving  a  valid  sale 
to  him  from  the  execution  defendant. — Gallick 
V.  Bordeaux  (Mont.)  583. 

In  claim  and  delivery  for  property  wrongfully 
seized  under  execution,  defendant  could,  under 
a  general  denial,  sliow  that  a  sale  under  which 

Slaintiff  claimed  was  void. — Gallick  v.  Bor- 
eaoz  (Mont.)  583. 

A  chattel  mortgagee  after  breach  of  condition 
held  entitled  to  maintain  an  action  of  claim  and 
delivery,  under  B.  &  C.  Comp.  §  5C3tj.  on  an 
aUegatmn  of  absolute  ownership. — Culver  v. 
Handle  (Or.)  394. 

Where  plaintiff  tilaimed  certain  chattels  under 
a  bill  of  sale,  defendant's  admission  of  the  ex- 
ecution of  such  bill  did  not  preclude  him  from 
attacking  it  on  the  ground  that  it  was  fraud- 
ulently intended  as  a  mortgage  and  was  im- 
properly executed. — Culver  v.  Randle  (Or.)  394. 

I  S.    Trial,   jvdKvent,   enforcement  of 
indsment,  and  review. 

In  claim  and  delivery,  instruction  to  find  for 
defendant,  unless  the  sale  under  which  plaintiff 
claimed  was  followed  by  actual  and  continued 
change  of  possession.  Md  improperly  modified 
hj  striking  oat  "and  continued. — Gallick  t. 
Bordeaux  (Ifont.)  583. 

Where  defendant's  right  to.  a  recovery  of 
goods  levied  on,  or  their  value,  had  been  abro- 
gated by  an  application  of  the  goods  to  a  judg- 
ment in  an  action  in  which  the  levy  was  made, 
defendant  was  only  entitled  to  recover  costs  and 
expenses  as  against  a  claimant  of  the  goods  in 
replevin. — Culver  v.  Handle  (Or.)  394. 

Where  defendant  in  replevin  did  not  volun- 
tarily surrender  the  property  to  an  officer  who 
seized  the  same  under  another  writ,  he  was  not 
deprived  of  his  interest  in  the  proper^  by  such 
seizure,  so  as  to  preclude  his  right  to  appeal 
from  an  adverse  judgment  in  a  replevin  suit. 
— Calver  t.  Handle  (Or.)  394. 

REPLICATION. 

See  "Pleading."  «  4. 

REPLY, 

See  "Pleading,**  |  4. 

REQUESTS. 

For  Instructions  to  jury,  see  "Criminal  Law," 
1 18;  "Trial,"  14. 


RESCISSION. 


"Can- 


Cancellation  of  written  instrument,  see 

cellation  of  Instruments." 
Of  contract  for  purchase  of  corporate  stock, 

see  "Corporations,"  |  2, 
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RES  GEST/E. 

In  dvtt  sctlonB,  Me  "Eridence,"  H  8,  B. 
In  cTlminal  prosecntiotu,  see  ''Crinunal  LaWt" 
U  7-11.     *^  ^ 

RESIDENCE. 

Affecting  gnallfi  cation  of  ezecator,  see  "Ex- 
ecntors  and  Administrators,"  {  1, 

Of  partiea  aa  affecting  venue,  see  "Vvnue^"  H 
2(  8 

Of  TOter,  Ke  "Elections."  |  L 

RES  JUDICATA. 

Sm  ^'Judgment,'*     7.  a  18. 

RESTRAINT  OF  TRADE. 

Validity  of  contractB,  see  "Oontracts,"  1 1. 

RESULTING  TRUSTS. 

See  "Trusts,"  SI  1.  4. 

RETROSPECTIVE  LAWS. 

See  "StatnteB,"  f  4. 

OonstitnticHuil  restrlctlonB,  see  "Oonstltntional 
Law."  §  4. 

RETURN. 

Of  attachment,  see  "Attaclim^t,'*  S  8. 
Of  process  in  general,  see  "Prooesa,"  S  1. 

REVENUE. 

See  "Taiation." 

REVIEW. 

See  "Appeal  and  Brwo-";  "Certiorari";  "Crim- 
inal I^w,"  IS  21-27;  "Justices  of  the  PMce," 

REVIVAL 

Of  action,  see  "Abatement  and  Revival,"  I  1. 
Of  judi^nent,  see  "Judgment,"  I  11. 

REVOCATION. 

Of  letters  testamentary,  see  "Ezecutots  and 

Administrators,"  g  1. 
Of  probate  of  will,  see  "Wills,"  f  2L 
Of  wUU  see  "Wills,"  »  1,  2. 

REWARDS. 

Under  Oen.  St.  1901.  SS  5760,  7332,  conferring 
tbe  authoril?  to  offer  rewards  on  the  Qovernor, 
county  commissioners  liave  no  authority  to  offer 
a  reward  for  the  arrest  and  conviction  of  per- 
sons (diarged  with  crime. — Fellcer  v.  Board  of 
Com'n  of  jDlk  Ooun^  (Kan.)  167. 

RIGHT  OF  WAY. 

See  "Easements." 

RIGHT  TO  OPEN  AND  CLOSE. 

In  probate  proceedings,  see  *'Willa,"  |  2, 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  |  2;  ■'Waters  and 
Water  Courses."  f  2. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant." S  2. 

Witiiin  insurance  policy,  see  "Insurance,"  8  4. 


ROADS. 

See  ■•Highway^** 

Streets  in  cities,  se*  "Mnnldpal  OorporatloDB." 
H  6.  7. 

ROBBERY. 

Pen.  Code,  8  ?19,  defining  robbery.  Md  not 
rnteaied  by  Act  Feb.  28,  1888  (Laws  1889,  p. 
IGTNo.  2).— £x  parte  Smith  (Ank)  1035w 

'  SALES. 

Bill  of  sale  as  chattel  mortgage,  see  *<7hat- 
tel  Mortgages,"  §  1. 

By  assignees  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  §  2. 

Conditional  sale  distinguished  from  mortgage, 
see  "Mortgages."  S  1. 

Deception  constituting  frand  in,  see  "Fraud,** 
i  1. 

Mortgage  foreclosure  sale,  see  "Mortgages,"  {  2. 
Of  bill  of  exctianga  or  promissory  note,  see 

"Bills  and  Notes."  {  8. 
Of  intoxicating  liquors,  see  "Intoxicating  Idq- 

uors." 

Of  mining  property,  see  "Mines  and  Ifinerals." 

I!  2. 

Of  property  of  infant  under  order  of  court,  see 

"Guardian  and  Ward,"  $  2. 
Of  realty,  see  "Vendor  and  Purchaser." 
Of  Bchoolhouse.  see  "Schools  and  School  Db- 

tricts,"  S  2. 
On  execution,  see  "Execution,"  8  3. 
Parol  or  extrinsic  evidence  in  action  toe  price 

of  goods,  see  "Evidence,"  8  9. 
Tax  sales,  see  "Taxation,"  S8  2,  4. 

8  1^   Beqvisltes   mn<   Talldity   of  <m«- 
traet. 

An  order  for  *'choioe"  potatoes  is  not  an  ac- 
ceptance of  a  proposal  to  sell  "nice  white 
iiotatoes  ^erlesB  stock)." — Brophy  7.  Idaho 
I'roduce  &  Provision  Co.  (Mont)  403. 

Where  a  proposal  offered  for  sale  10  cars  of 
"nice  white  potatoes  (peerless  stock),"  an  or- 
der of  purchase  requiring  the  seller  to  select 
the  stock  and  send  no  small  ones  ctmiMitnted  a 
variation  from  the  proposal,  and  was  not  an  ac- 
ceptance.—Brophy  V.  Idaho  Produce  ft  Provi- 
sion  Co.  (Mont.)  493. 

A  proposal  to  sell  10  car  loads  of  potatoes  is 
not  accepted  by  an  order  for  potatoes  which  re- 
quires the  cars  to  average  30.000  pounds^— 
Brophy  v.  Idaho  Produce  ft  Frorwion  Co. 

(Mont)  403. 

A  proposal  to  sell  !10  cars  of  potatoes  for  win- 
ter use  IS  not  accepted  by  an  order  of  8  cars  for 
winter  storage. — Brophy  Idaho  Produce  ft 
Provision  Co.  (Mont)  408. 

8  2.  Gonstraetlon  itf  eontrMt. 

Where  a  coutract  for  the  sale  of  goods  to 

silent  as  to  the  time  or  terms  of  payment 
a  promise  of  immediate  payment  is  imjuied. — 
Messenger  v.  Woge  (Colo.  App.)  814. 

Where  by  the  terms  of  a  contract  of  sale  the 
purchaser  is  given  time  within  which  to  pay 
on  condition  that  he  secure  the  debt,  by  his 
refusal  to  perform  the  condition  the  purchase 
lirice  is  payable  at  once.- — Messenger  t.  Woge 
(Colo.  App.)  314. 

8  3.  Performuiee  of  sontraot. 

A  buyer  of  personalty  held  not  entitled,  after 
acceptance  without  protest,  to  claim  that  the 
goods  were  damaged  when  delivered. — ^Browning 
T.  McNear  (Cal.)  722. 

8  4>    Operation  and  effect. 

The  mere  fact  that  payment  for  grain  sold  is 
deferred  to  the  time  of  shipment,  and  to  be  made 
iigainst  the  shipping  receipts,  does  not  show  that 
litle  did  not  pass  till  shipment — Browning  v. 
McNear  (CaL)  722. 
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Under  0v.  Code.  S  1140,  relating  to  sales,  de- 
livery of  corporate  stock  shnultaneously  with 
pajment  therefor  held  not  essential  to  valid  sale, 
BO  that,  where  there  was  offer  to  boy  and  ac- 
ceptance was  had,  the  buyer  could  not  defeat 
UauUty  for  price  by  revocation  before  tender 
«f  certificates.— Mason  v.  Uevre  (Cal.)  1040. 

Title  to  certain  hay  held  to  have  passed  when 
delivered  to  defendant  in  his  yard. — Colorado 
Trading  &  Transfer  Co.  v.  Oliver  (Colo.  App.) 
308. 

Where  personalty  is  conditionally  sold,  the 
seller  cannot,  until  be  has  performed  such  con- 
ditions, elect  to  treat  the  property  as  that  of 
the  purchaser  and  soe  for  the  price. — Amer- 
ican Soda  Fonntain  Go.  v,  Gener's  Bakery 
(Okl.)  115. 

I  6.  WazTftrntfes. 

Under  the  express  provision  of  Civ.  Code,  8 
1764,  a  contract  of  sale  does  not  'niply  a  war- 
ranty.— Browning  v.  McNfear  (Cal.)  722. 

A  sale  held  not  by  sample,  within  Civ.  Code,  I 
ITGG.— Browning  v.  McNear  (Cal.)  722. 

i  6.    Remedies  of  seller. 

In  an  action  for  the  price  of  hay  sold,  held, 
that  there  was  nojjuestion  for  the  Jory.^ — Col- 
orado Trading  ft  Irausfw  Co.  v.  OliTer  (Oolo. 

App.)  306. 

Id  an  action  for  the  purchase  price  of  hay 
sold  defendant,  proper  to  exclude  evidence 
as  to  the  weight  of  the  hay  on  defendant's 
scales  after  he  received  it. — Colorado  Trading 
&  Transfer  Co.  v.  OUvw  (Colo.  App.)  308. 

An  allegation  In  general  terms  of  an  indebt- 
edness in  a  sum  certain  for  goods  sold  and  de- 
livered is  a  sufficient  statement  of  a  cause  of 
action. — Messenger  v.  Woge  (Colo.  App.)  S14. 

If,  in  u  action  by  a  seller  of  goods  individ- 
nally  to  recover  the  purchase  price,  it  appears 
that  the  contract  was  with  him  as  an  agent 
for  another,  there  can  be  no  recoveiy  by  him. — 
Messenger  v.  Woge  (Colo.  App.)  314. 

I  7.    Remedies  of  1>nTer. 

A  buyer  of  personalty  held  entitled,  after  ac- 
ceptance, to  sue  for  breach  of  warranty  of  qual- 
ity or  offset  the  damage  in  an  action  for  the 
price. — Browning  v.  McNear  (Cal.)  722. 

S  8.    Conditioiial  sales. 

Failnre  of  a  conditional  vendor  to  file  the  con- 
tract of  sale,  etc,  as  required  by  Rev.  St  1899, 
I  2837,  held  no  defense  to  an  action  to  recover 
the  property  after  the  vendee's  bankruptcy.  In 
the  absence  of  proof  that  the  trustee  or  any  of 
the  bankrupt's  creditors  were  without  notice  of 
the  conditions  of  the  sale. — Cmnuine  ▼.  Beyn- 
olds  (Wyo.)  402. 

SAMPLE. 

Sale  by  sample,  aee  "Sales."  |  S. 

SATISFACTION. 

See  "Oompromise .  and   SetUanent" ;  ''Pay- 
ment." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Collateral  attack  on  judgment  againat  school 

district,  see  "Judgment."  S  6. 
Oondrannation  of  state  school  lands,  see  "EhDl> 

nent  Domain,"  5  1. 
Mandamus,  see  "Mandamus,"  S  2. 
Title  of  statute,  see  "Statutes."  S  2. 
Validily  of  retrMpective  laws  relating  to  school 

disMcts.  see  "Oonstitntional  Law."  I  4. 

{  1.    Pvblic  schools. 

A  claim  against  a  school  district,  not  having 
been  ascertained  until  after  certification  of  the 
tax  levied  and  tha  formal  levy  of  the  tax*  a 


demand  for  payment  from  the  taxes  of  that 
year  was  properly  denied. — School  DisL  No. 
1  in  City  and  County  jof  Denver  v.  School  Diet. 
No.  98  in  Adams  County  (Oolo.  Sup.)  683. 

The  hi^-school  grade  of  a  city  system  of 
schools  is  a  part  of  the  common-school  system. — 
Board  of  Education  of  City  of  Lawrence  v. 
Dic'k  (Kan.)  812. 

Laws  1889.  p.  326,  c.  224,  S  1  (Oen.  St.  1901, 
i  630D),  authorising  dtles  of  the  second  class 
to  maintain  high  schoote  in  part  by  collection 
of  a  tuition  fee,  is  a  violation  of  Const,  art.  6, 
{  2. — Board  of  Education  of  City  of  Lawrence 
V.  Dick  (Kan.)  812. 

,  The  term  "common  schools,"  as  used  in  Const 
art.  6,  i  2,  means  "free  common  schools." — 
Board  Of  Rdacation  of  City  of  Lawrence  T.  Dick 
(Kan.)  812. 

Laws  1895,  p.  63,  c.  7.  art.  1,  as  amended  by 
Laws  1897,  p.  74,  c.  5.  providing  a  manner  in 
which  munldpallties  may  refund  outstanding 
legal  warrant  indebtedness  into  bonds,  to  be 
issued  in  sums  from  $100  to  $1,000.  does  not 
provide  a  manner  in  which  a  warrant  indebt- 
rdness  of  a  school  district  amounting  to  S80(> 
may  be  funded  into  bonds  of  $80  each. — School 
Ulst.  No.  44  of  Caddo  County  v.  Barter  (Okl.) 
386. 

Art  March  8.  1901  (Acts  1901,  p.  205,  c.  2a 
art.  9),  providing  for  separate  schools  for  white 
and  colored  children,  &el(f  not  unconstitutional 
because  of  interference  with  property  rights 
without  jart  compensation. — Board  of  Educn- 
tion  of  Cit7  of  Kingfisher  v.  Board  of  Oom'rs 
of  Kingasher  County  (Okl.)  456. 

A  taxpayer  of  a  school  district  held  not  in- 
terested in  a  contract  between  the  state  board 
of  education  and  a  school  book  publisher^  and 
hence  was  not  authorized  to  intervene  in  an 
action  based  thereon  by  Balliuger's  Ann.  Codes 
&  St.  S  4846.— Westland  Pub.  Co.  v.  Royal 
(Wash.)  1096. 

S  X.  — —  Distziet    propertr,  oomtraots, 
amd  Uabilltles. 

School  districts  which  include  cities  of  the 
first  class  may  erert  in  the  district  such  build- 
ings as  may  be  deemed  advisable  for  the  sepa- 
rate use  of  white  and  colored  children. — Board 
of  Education  of  City  of  Kingfisher  v.  Board  of 
Com'rs  of  KingSsher  County  (Okl.)  455. 

School  districts,  in  the  levy  and  collection  of 
taxes  for  the  building  of  scnoolhouses,  act  on 
behiilf  of  the  territory,  and  property  rights  so 
attiuired  do  not  belong  to  the  district,  inde- 
peiiileat  of  the  territory. — Board  of  Education 
of  City  of  Kingfisher  v.  Board  of  Com'rs  of 
Kingfisher  County  (Okl.)  455. 

Act  March  8,  1901  (Acts  1901,  p.  205.  c.  28, 
art.  9),  dividing  school  children  into  two  class- 
es, white  and  colored,  and  rcQuiriug  the  cre- 
ation of  a  county  fund  for  the  benefit  of  the 
minor  class,  is  mandatory,  and  injunction  will 
issue  to  prevent  the  disposal  of  schoolhonse  by 
the  distnrt. — poard  of  Education  of  City  of 
Kingfisher  v.  Board  of  Com'rs  of  Kingfisher 
County  (Okl.)  456. 

Complainant  held  entitled  to  a  mandatory  in- 
junction compelling  school  directors  to  use  com- 
plainant's history  during  some  part  of  the  school 
years  prescribed  therefor  by  the  state  board  of 
education. — Baton  &  Co.  t.  B<^'al  (Wash.) 
1098. 

A  contractor  for  the  furnishing  of  school 
books  Aeld  not  damaged  by  the  failure  of  a 
board  of  school  directors  to  require  the  use  of 
complainant's  book  during  a  portion  of  one 
of  the  years  prescribed  by  the  state  course  of 
study. — ^Wagner  v.  Royal  (Wash.)  1094. 

A  hoard  of  school  directors  held  not  entitled 
to  defend  a  suit  to  restrain  them  from  failii^:  to 
comply  with  a  contract  executed  by  the  state 
board  of  education  for  the  purchase  of  sdiool 
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books,  on  the  ground  that  the  contractor's  bond 
was  inanffieient.  —  Wagner  t.  Roral  (Wash.) 

1094* 

That  changes  had  been  made  in  complain- 
ant's {geography  after  a  contract  had  been  en- 
tered mto  for  the  pnrcbaBe  and  use  thereof 
in  pabllc  adioola  kela  uo  defense  to  a  suit  to 
restrain  a  noncompliance  with  the  contraft. — 
Wagner  t.  Bc^al  (Wash.)  1004. 

A  contract  to  supply  school  books,  having 
been  executed  by  the  state  hoard  of  education, 
under  Code  Pub.  Instruction  (Laws  1887,  p. 
395,  c.  118)  §  105.  would  not  be  held  iavalid  at 
the  instance  of  a  board  of  sdiool  directors,  not 
parties  thereto. — Wagner  t.  Royal  (Wash.) 
1094. 

Where  complainant'a  school  books  were 
adopted  by  the  state  board  of  education,  and  t 
contract  made  therefor,  as  authorized  by  Code 
Public  Instruction  (r^aws  1807.  pp.  307,  395,  c. 
118)  §S  27,  105,  such  books  could  not  be  suit- 
planted  by  others  on  the  same  snbjecta  during 
the  life  of  the  contract.— Weatland  Pub.  Co.  t. 
Royal  (Wash.)  1090. 

Proof  of  nominal  damages  held  inauStcient  to 
sustain  an  Injunction  restraining  school  direct- 
ors from  using  a  copy  booli  in  connection  with 
complainant'a  tablet,  contracted  for  by  tlie 
state  board  of  education. — ^Westland  Pub.  Co. 
V.  Royal  (Wash.)  1096. 

A  board  of  school  directors,  haTing  recog- 
nized a  series  of  text-books  and  course  of  study 
adopted  by  the  state  board  of  education,  held 
estopped  to  challenge  either. — Rand,  M<^al1y 
&  Co.  V.  Royal  (Wash.)  1103. 

Contracts  between  the  state  board  of  educa- 
tion and  school  book  pubUshers,  signed  by  the 

{iresident  and  secretary  of  the  board,  Juld  not 
nvalid. — Rand,  McNally  &  Co.  v.  Royal 
(Wash.)  1103. 

Boai-ds  of  school  directors  held  not  entitled 
to  question  the  sufficiency  or  legality  of  school 
book  contracts  entered  into  by  the  state  hoard 
of  education. — Rand,  McNally  &  Co.  t.  Royal 
(Wash.)  1103. 

Under  Laws  1897.  pp.  373,  386.  c.  118.  H  40, 
78,  school  directora  JmM  not  entitled  to  defend 
a  suit  by  a  school  book  publisher  to  restrain 

their  refusal  to  comply  with  the  state  contract, 
on  the  ground  that  complainant's  bond  was  not 
formally  approved. — Rand,  McNally  &  Co.  t. 
Royal  fWasb.)  1103. 

%  3.    Teaehers. 

Under  St.  1897,  pp.  621.  624.  c  15.  art  9,  |S 
5,  14,  irregularity  in  the  proreedings  of  the 
clafviification  committee  of  the  hoard  of  educa- 
tion cannot  avail  a  teacher  who  has  not  been 
favorably  reported  upon  by  that  committee,  in 
proceedini»  to  regain  her  position. — Stockton  v. 
Board  of  Edacallon  of  City  of  San  Jos«  (Cal.) 
780. 

St.  1897.  p.  621.  c.  15.  art.  9,  5,  held  not  to 
secure  a  achool  teacher  in  his  position,  but  mere- 
ly to  protect  the  city  against  claims  that  a 
teacher  is  entitled  to  serve  for  'any  particular 
time  or  compensation. — StodEton  t.  Board  of 
Education  of  City  of  Son  Jo86  (Cal.)  730. 

Under  St.  1897,  pp.  621,  624.  c.  15,  art.  0,  SS 
5,  14,  the  board  of  education  of  a  city  held  em- 
powered to  remove  any  teacher  at  will,  except 
one  holdtog  a  permanent  position  nnd  fftvorably 
reported  upon  by  the  committee  ou  classiScation. 
— Stockton  T.  Roard  of  Education  of  City  of 
San  Jos6  (Cal.)  730. 

I  4.    Pnpilt,  and  oondnot  and  dls- 

cipllna  of  sohools. 

The  failure  of  school  directors  to  require  the 
use  of  complainant's  history  during  one  of  the 
years  prescribed  therefor  by  the  ttoard  of  edu- 
cation hfld  Improper. — Eaton  &  Oo.  t.  Boral 
(Waah.)  1093. 


T  Under  Laws  1897,  p.  373,  e.  118.  8  40,  a 
boai-d  of  Bchool  directora  had  not  entitled  to 
adopt  a  course  of  study  at  variance  with  that 
established  by  the  state  board  of  education. — 

,  Wagner  v.  Royal  (Wash.)  1094. 

'  A  board  of  school  directors  itU  estopped  to 
claim  that  the  state  board  of  education  Lad  not 
adopted  a  course  of-  study  for  the  public  schools 
of  the  state.— Wagner  v.  BoyaJ  (Wash.)  1094. 

Under  Code  Public  Instruction  (Laws  1897, 
pp.  307,  36!).  373,  386,  c.  118)  f{  27,  33,  40.  73. 

I  boards  of  school  directors  in  districts  in  cities 
or  towns  requiring  more  than  one  teacher  hrld 

'  not  authorized  to  prescribe  a  course  of  study 
inconsistent  with  that  adopted  by  the  state 
board  of  education. — ^Weauond  Pub.  Co.  v. 
Royal  (Wash.)  1096. 

A  course  of  study  adopted  by  a  board  of 
school  directors,  inconsistent  with  the  conr»e 
adopted  by  the  state  board  of  education,  MM 
improper. — Westland    Pnb.    Co.    t.  Royal 

(Wash.)  1096. 

Where  pupils  of  a  school  district  were  re- 
quired to  use  a  certain  book  on  civics  prescrib- 
ed by  the  state  board,  the  fact  that  they  were 
not  required  to  use  the  same  through  the  en- 
tire year  held  immaterial. — Westland  Pub.  Co. 
T.  Royal  (Wash.)  1096. 

A  course  of  instruction  prescribed  by  the 
state  board  of  education  Md  not  to  require 
that  a  book  oo  civics  should  be  used  at  all  times 
during  the  year. — Westland  Pnb.  Co.  t.  Royal 
(Wash.)  1096. 

Under  Code  Public  Instraction  (Laws  1897. 
pp.  367.  369,  373,  386,  c.  118}  H  27,  33,  40,  73. 
toe  state  board  of  education  has  exclusive  pow- 
er to  adopt  a  series  of  text-t>ookfa  and  course  of 
study,  but  is  not  authorized  to  grade  the  com- 
mon schools  of  the  state. — Westland  Pub.  Co. 
V.  Royal  (Wash.)  1096. 

Admission  of  evidence  of  three  teachers  em- 
I  ployed  in  a  school  district  without  objection 
I  Iield  to  authorize  a  finding  that  the  district  was 

one  requiring  more  than  one  teacher,  within 

Code  Public  Instruction  (Laws  1897,  p.  386,  c. 

118)-  i  78.~WestlaDd  Pub.   Co.   v.  Boyal 

(Wash.)  1096. 

A  reqnlremmt  that  each  pupil  should  use 

complainant's  reader,  prescribed  for  certain 
yeara.  until  he  became  prodcient  therein,  held  a 
sufficient  compliance  with  the  state  course  of 
study,  prescribing  such  readers  tor  each  yearK 
—Rand,  McNally  &  Cb.  t.  Boyal  (Wash.)  1103. 

Where  the  state  board  of  education,  in  adopt- 
ing a  course  of  study,  prescribed  the  use  of  one 
of  complainant's  readers  for  the  sixth  year,  a 
board  of  school  directors  had  no  authority  to 
omit  the  use  thereof  for  such  year. — ^RaudL  Mc- 
Nally &  Co.  T.  Royal  (Wash.)  1108. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  I  4. 
In  criminal  prosecutions,  see  'XJnminal  Imlw," 
SO. 

SELF-DEFENSE. 

See  "Itomicide,"  H  8.  6. 

SENTENCE. 

Credits  for  good  behavior,  see  "Prisons." 
Modification  on  appeal,  aee  "Criminal  Law.**  { 
27. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  "Witt," 
12. 


Digitized  by 


INDIBX. 


U96 


SERVICE. 

Of  proeaiB,  see  "Prooen,'*  |  1. 

SERVICES. 

See  "TVork  and  Labor." 

SERVITUDES. 

See  "Baaements." 

SET-OFF  AND  COUNTERCLAIM. 

In'  mandamus  proceedings,  see  "Mandamus," 

ol  damages  for  breadi  of  warranty,  see 
"SateB,"  {  7. 

SETTLEMENT. 

8m  "Compromise  and  Settlement" ;  "Payment.** 
B7  exMutor  or  adminintrator,  see  "Executors 

and  Administrators."  }  7. 
By   i^ardian   of   infant,  see  "Guardian  and 

Ward."  3  4. 
B;  partners,  see  "Partnership,"  8  6, 

SEWERS. 

Sfechanie's  tien  for  coiutnictlon  of,  see  "He- 
cbantcs*  Liens,"  |  2. 

SEXUAL  INTERCOURSE. 

Refusal  to  tiaTe,  as  ground  (or  divorce,  see  "Di- 
vorce," 1 1. 

SHERIFFS  AND  CONSTABLES. 

Parties  In  replevin  against  constable  for  wrong- 
ful seizure  of  property,  see  "Replevin,"  S  2. 

Province  of  court  and  jury  in  (jeneral  in  ac- 
tion for  seizing  property,  see  "Trial,"  S  4, 

S  1.   Appointment,    qnolifloatlon,  and 
tenure. 

A  constable  bas  no  autboi-ity  to  appoint  a 
deputy  or  sabstitute  to  malce  a  sale  under  an 
■execution. — Stacy  v.  Bernard  (Colo.  App.)  616. 

I  S.  Powers,  duties,  and  UablUtles. 

One  whose  property  is  secondarily  liable  for 
a  judgment  held  entitled  to  have  the  judgment 
creditor  sell  on  execution  property  claimed  as 
exempt  by  the  judgment  debtor,  only  on  giving 
an  indemnity  bond. — ^Mayberry  v.  Wnittler 
<CalO  16. 

SHIPPING. 

I  1.   Oarrlase  of  passens"** 

A  carrier  by  boat  is  negligent  toward  Its  paa- 
nengera  in  leaving  unguarded  a  bole  in  the  floor 
of  its  dock  two  feet  long  and  four  inchm  wide. 
—White  v.  Seattle.  E.  3b  T.  Nav.  Co.  (AVash.) 
009. 

A  passenger  who  was  injured  by  stepping  into 
n  hole  in  the  floor  of  a  dock  while  waiting  for  a 
tx>at  held  not  guilty  of  ranti-ibutory  negligence. 
—White  V.  Seattle,  E,  &  T.  Nav.  Co.  (Wash.) 
-009. 

SIDEWALKS. 

See  "Municipal  Corporations,"  f  7. 

SIGNATURES. 

Weight  and  Hufhriency  of  evidence  relating  to, 
see  "Evidence,"  i  12. 


SLANDER. 

See  "Libel  and  Slander.** 

SOCIETIES. 

See  "Associations." 

SPECIAL  LAWS. 

See  "Statutes,"  1 1 

SPECIFIC  PERFORMANCE. 

t  1*  Oontnets  «f«roMbl«. 

A  resulting  trust  as  to  an  interest  in  land 
held  not  enforceable;  the  interest  not  being 
measurable,  and  the  consideration  being  an 
agreement  to  issue  stock  having  a  merely  specu- 
lative value, — Los  Angeles  &  Bakersfield  Oil  & 
Development  Co.  of  Arizona  v.  Occidental  OH 
Co.  (Cal.)  2B. 

Under  Civ.  Code,  $  3386,  an  agreement  to  con- 
vey land  held  not  to  be  specifically  enforced,  an' 
obligation  of  the  other  party  not  having  been 
performed,  and  not  being  speciB'cally  enforce- 
able, because  involving  personal  labor  and  serv- 
ices,— Los  Angeles  &  Bakersfield  Oil  &  Develop- 
ment Go.  of  Aristma  v.  Occidental  Oil  Co.  (Gal.) 
23. 

A  contract  for  the  sale  of  lands,  which  equity 
will  enforce,  must  be  certain  with  reference  to 
the  parties,  the  terms  of  sale,  and  the  descrip- 
tion of  the  property.— Halsell  v.  Renfrew  (Okf.) 

Payment  of  money  to  an  agent  is  not  such  ac- 
ceptance of  benelits,  under  Wilson's  Rev.  & 
Ann.  St  1908.  |  760.  as  will  anthorin  spedfic 
performance.— Halsell  v.  Benfrow  (Okl.)  118. 

A  parol  agreement  for  the  sale  of  land  will  be 
specifically  enforced,  where  there  has  been  such 

gart  perfonnauce  as  would  make  it  impractica- 
le  to  place  the  jpartlee  in  their  original  posi- 
tion.—misell  V.  Renfrow  (OU.)  IIS. 

Payment  of  the  price  is  not  alone  such  part 
performance  of  a  parol  agreement  as  to  au- 
thorize its  specific  performance,  without  pos- 
8e!«sioD  and  valuable  improvemoits  made. — ^Hal- 
sell V.  Renfrow  (Okl.)  J18. 

Where  a  newspaper  carrier  route  contract  re- 
quired personal  services  from  the  carrier,  which 
could  not  be  specifically  enforced  in  equity,  the 
carrier  was  not  entitled  to  enforce  specific 
performance  of  the  contract  as  against  the 
l^lisher.— Harlow  v.  Oregon  ian  Pub.  Go.  (Or.) 

I  S.   Proosedlnsa  and  Mllaf. 

An  action  for  specific  performance  of  a  con- 
tract to  convey  real  estate  Is  a  proceeding  in 
personnm. — Silver  Camp  Min.  Co.  v.  Dlckert 

(Mont.)  967. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STALE  DEMAND. 

See  "Bquitj,"  |  Z 

STARE  DECISIS. 

See  "Court!,*'  |  2. 

STATEMENT. 

Of  case  or  facts  for  purpose  of  review,  see 

"Appeal  and  Error,"  fiS  12,  13. 
Of  plaintiff's  claim,  see  "Pleading,"  S  2. 
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STATES. 

See  "Aayltiiiw*' ;  ''Bonnties." 
Conrts,  Bee  "Courts," 

Leffislative  power,  see  "Constitutional  Law," 
S  2. 

Public  lands,  see  "Public  Tjands,"  f  2. 

I  1.    Fiscal   manasement,   pnblte  debt, 
and  aeonrities. 

Claims  for  coyote  bounty  under  St.  1891,  p, 
280,  c.  198,  In  the  absence  of  appropriation  to 
pay  the  same,  held  not  debtH  of  the  Btate,  within 
Conat.  art  16^  i  l^Bickerdike  t.  State  (Cal.) 
270. 

Indebtedness  of  the  state,  represented  by 
funded  debt  bonds  issued  onder  St  1869-70,  p. 
946,  c.  444,  held  not  debts  of  the  state,  within 
Const  art.  16,  fi  1,  limiting  state  indebted- 
ness.—Bicketdilie  V,  State  (Cal.)  270. 

St  1891,  p.  280.  c.  198,  creating  a  coyote 
bounty  of  »5  each,  held  not  in  violation  of 
Const  art.  16,  S  1,  creating  a  legislatiTe  debt 
limit— Bickerdike  t.  State  (Cal.)  270. 

Claims  for  coyote  bounty,  under  St.  1891,  pu 
280,  c.  198.  improperly  paid,  cannot  be  consid- 
ered in  determming  the  validity  of  claims  sub- 
seqaently  accruing,  on  the  ground  that  the  leg- 
islative debt  limit  fixed  by  Const,  art.  16,  §  1, 
was  hereby  exceeded. — Bickerdike  t.  State 
(Cal.)  270. 

STATUTES. 

Appeal  In  criminal  prosecutions,  see  "Criminal 
iSw,"  11  22. 

Law  creating  coyote  boanty  as  violation  of  con- 
stitutional provision  limiting  state  debt,  see 

"States,"  S  1- 
Revival  of  judgment,  see  "Judgment,"  |  11. 
Validity  of  retrospective  or  ex  post  factO  laws, 

see  "Constitutional  Law,"  S  4. 
Warranty  on  sale  of  goods,  see  "Sales,"  i  5. 

ProvisUmt  reloMng  to  particular  mbjecta. 

See  "Abatement  and  Revival,"  §  1 ;  "Appeal 
and  Error,"  §§  4,  8;  "Attorney  and  Client" 
f  1 :  "Bankruptcy."  S  1 ;  "Bills  and  Notes," 
$2:  "Bounties";  ^'Burglary,"  M  1,  2;  "Cer- 
tiorari," §S  1,  2;  "Clerks  of  Courts"-  "Cor- 
poradons,"  5  4 ;  "Counties,"  S§  1-3 :  "Courts," 
Is  4,  5  ;  "Criminal  Law,"  {(  21 ;  "Descent  and 
Distribution":  "Kminent  Domain,"  §§  1,  2; 
"Grand  Jury'';  "Guaranty,"  S  1:  "Hom- 
icide." fi  1;  "Husband  and  Wife,"  S  2;  "In- 
dians" ;  "Inspection" ;  "Intoxicatiug  Liq- 
uors";  "Judgment"  i  3;  "Jury,"  §  2;  "Li- 
censes," S  1;  "Limitation  of  Actions,"  §  1; 
"Mechanics'  Liens";  "Mines  and  MinTi!!';," 
II;  "Municipal  Corporations,"  §§  l-:;.  8  ;  'i  >f- 
fic«3,"  I  1;  "Partnership,"- 5  5;  'Ti  i.'ioii-;  ' ; 
"Process,"  8  1 ;  "Public  iknda."  8  3  :  'i.iui.  t- 
ing  Title,"  §  1;  "Railroads,"  S8  2.  1;  '  !;  ,t>- 
bery";  "Schools  and  School  Disiiiits,"  88 
1-4:  "Taxation,"  183,  4;  "Telegraphs  and 
Telephones."  S  1 ;  ''wuW'fS;  "WltnesBes," 
8  2. 

Appeal -in  criminal  prosecution,  see  "Criminal 

Law,"  88  23.  25. 
Assignment  of  judgment  see  "Judgment"  8  19. 
Ballots,  see  "Elections,"  8  4. 
Certificates  of  nomination,  see  "Elections,"  §  3. 
Compensation  of  district  attorney,  see  "District 

and  Proaecutine  Attorneys." 
Dentistry,  see  "Physidaos  and  Surgeons." 
Fees  of  justice  of  tba  peaee^  see  "Justices  of 

the  Peace,"  8  1. 
Instmctitms  to  Jury  in  criminal  prosecntion,  see 

"Criminal  Law,"  S  18. 
Jurisdiction    of    criminal    prosecutions,  see 

"Criminal  Law,"  8  2. 
Process   in  justice's  court,  see   "Justices  of 

the  Peace,'*^  §  3. 
Province  of  court  and  jnry  in  criminal  prose- 
cution, see  "Criminal  Law,"  {  16t 
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Sales  of  goods  in  bnlk,  see  "Frandnlent  Con- 
veyances," I  1. 

Service  of  process  on  foreign  corporation,  see 

"Corporations,"  8  6. 
Statute  of  frauds,  see  "Frauds,  Statute  of." 
Time  for  taking  appeal  or  suing  out  writ  of 

error,  see  "Appeal  and  Error,"  8  7. 
Violation  of  election  laws,  see  "Elections,"  8  7. 

8  1.   Oeaeral  and  special  or  local  lawi. 

St  1901,  p.  646,  c.  214,  authorizing  suits 
against  the  state  to  recover  coyote  bounty,  un- 
der St.  1891,  p.  280,  c.  198.  held  not  unconsri- 
tutional  as  special  legislation. — ^Bickerdike  t. 
State  (Gal.)  ^0. 

I^wB  1903,  p.  38,  c  27,  8  3,  as  amended  by 
Ijaws  1903,  p.  80,  c.  49,  appointing  county  offi- 
cers for  B.  county,  held  invatid  as  a  local  special 
law  regulating  county  affairs,  within  the  pro- 
hibition of  Act  Cong.  July  30,  1886,  c.  818,  24 
Stat  170.— Territory  v.  Gutierrea  (N.  M.)  139. 

8  2.   Subjects  mnd  titles  of  *ots. 

The  title  ot  Scss.  Laws  1903,  pp.  159,  164, 
c&  79,  80,  held  sufficiently  broad  to  include  pro- 
visions rfjating  to  the  creation  or  consolidation 
of  school  districts,  or  imposing  a  burden  on  one 
district  in  favor  of  another. — School  DIst.  Xo. 
1  in  City  and  County  of  Denver  v.  School  Disr. 
No.  7  in  Arapahoe  County  (Colo.  Sup.)  690; 
Same  v.  School  Dist.  No.  3d  in  Arapahoe  Coun- 
ty, Id. 

Gen.  St.  1901.  88  1251,  1252,  entitled  "An  act 
providing  for  the  formation  of  telephone  com- 
panies," is  not  a  violation  of  Const,  art  2,  8  I'v 
requinnft  the  subject  of  an  act  to  be  expressed 
in' the  title.— City  of  Wichita  T.  Bflssonri  &  K. 
Telephone  Co.  (Kan.)  886. 

The  matter  of  licensing  a  barber  shop  hrld 
80  far  germane  to  the  title  ot  Laws  1903,  p.  27, 
I  1,  regulating  the  business  of  a  barber,  as  to 
be  valid.— Sute  t.  Briggs  (Or.)  361. 

Laws  1899,  p.  261,  a  131,  providing  for  the 
appropriation  m  lands  for  irrigation  ditches,  held 
not  in  violation  of  Coast  art  2,  S  19,  as  em- 
bracing more  than  one  subject  expressed  in  its 
title.— Weed  v.  Goodwin  (Waah.)  86. 

The  provialona  of  Laws  1893.  p.  82,  c.  24,  8 
1,  whereby  a  lien  Is  given  for  "provisions"  fur- 
nished to  any  contractor  on  any  railroad,  etc.. 
held  void  under  Const,  art.  2,  8  19,  providing 
that  no  bill>shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  in  the  title. — 
Armour  A  Co.  t.  Western  Const  Go.  (Waah.) 
1106. 

8  3.    JkmendBeBt,  rerlaloB,  and  eodlfloa- 

tion. 

Gen.  St  1901,  8fi  1251,  1252,  conferring  on  a 
telephone  company  all  the  rights  given  to  tel- 
egraph companies  by  Gen.  St  1868,  c.  23.  art. 
8,  is  not  in  violation  of  Const,  art  2,  8  16,  re- 
lating to  amendment  of  statutes.  —  City  of 
Wi^ta  T.  Missonri  &  K.  Telephone  Co.  (Kan.) 
886. 

8  4.   CoBstrnetiom  sad  oparatloM. 

All  statutes  are  to  be  so  construed  aa  to  have 
a  prospective  effect  merdy,  anless  a  contntry 
intent  ta  clearly  expressed. — Edristdn  T.  Cat^ 
lile  (O>lo.  Sup.)  680. 

The  section  of  the  Constitution  providing  that 
no  act  shall  take  effect  until  90  days  after  its 
passage  cannot  be  construed  as  being  a  time 
fixed  Dy  the  Legislature  within  which  actions 
affected  by  new  legislation  may  be  brought — 
Edelstein  v.  Carlile  (Colo.  Sup.)  680. 

Remedial  statutes  will  be  given  a  retrospec- 
tive effect  when  an  intention  to  have  them  so 
operate  is  clearly  expressed. — Bdelsteln  t.  Car- 
lile (Colo.  Snp.)  680. 

A  statute  in  derogation  of  the  nator^  right 
of  a  person  to  manage  his  own  property  mnat 
he  strictly  constmed. — Gray  t.  Stewart  (Kan.) 

852. 
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STATUTES  CONSTRUED. 


.   DlflTED  8TATB8. 

CONSTITUTION. 

Amend.  14   74,  1004 

Art.  I,  I  10   74 

STATUTES  AT  LAHGB. 

188.-).  March  3,  ch.  319.  23 
Stat.  340    882 

1880.  July  80,  <*.  818,  24 
Stat.  170  189 

1889,  Feb.  22,  ch.  180,  B 

10,  26  Stat.  679    760 

1890,  Ma?  2,  ch.  182,  {  10. 

26  Stat.  87   105 

1890.  July  2.  ch.  647.  26 
Stat.  209  [U.  S.  Comp. 

St.  1001,  p.  3200]  624 

1891,  Feb.  13,  ch.  168,  I 

2.  26  Stat  748   589 

1898.  July  1,  ch.  541.  S 

60b,  30  Stat.  562  [U.  S. 

Comp.  St.  1901,  p.  3445]  990 
1901,  March  19,  ch.  718. 

32  Stat  148   760 

RKVISBD  STATUTES, 

H  2339.  2340  [U.  S.  Comp. 
St.  1001.  p.  1437}  612 

COMPILED  STATUTES 
1901. 

Pflge  1437    612 

Page  3200    624 

Page  3445    090 

ABIZOKA. 

PENAL  GODB. 

i  319  1(&F< 

I«AW{B. 

1880,  p.  19,  No.  2  1085 

OAUFOBlflA. 

CONSTITUTION. 

Art.  4,  i  18   242 

Art.  4,  §8  22.  81   .  270 

Art.  11.  §  5  1O60 

Art.  11,  S  8   637.  722 

Art.  11,  8  9   651 

Art.  13,  I  4  228 

Art.  16.  I  1  270 

CITIL  OODB. 

I  06    19 

I  140   16 

I  161  1045 

I  48.'!   303 

S 87()   544 
992    879 

«  1039,  1040.  1044    962 

i  10r>2  ,  270 

81  1083,  1084   962 

8  1140  1O40 

e§  1214.  1217  957 

8$  1248,  124!(  10.38 

I  1277    340 

H  1300,  130S  389 

f  .1326*   3411 

i  1442    638 

4  1543   1038 

8  1605   1056 

fi§  1673,  1674   879 

88  1764.  1766    722 

8  2012    736 

IS  2230,  2284,  2322  5:iO 

f  2819    734 

I  2831   1056 


88  2840,  2844    734 

I  2848   1056 

i  2011   6 

88  2922,  2924    264 

8  8386    26 

88  S45a  8459   80 

CODE  OF  OlVIIi  PRO- 
CEDURB. 

88  204.  20^J  717 

S  230   1052 

S3  269,  274    244 

fi  318  466 

I  392    239 

I  412.  sabd.  1   240 

f  434    688 

I  469   1050 

I  473    467 

8  47r.  1060 

S  542.  subd.  1  240 

580    239 

8  648,  650    14 

657,  aubd.  1  540 

669    14 

685   1038 

731   7 

752    644 

§8  758,  759,  766   268 

§  939.  sabd.  8  540 

8$  942-945.  049   22 

8  963,  SQbd.  3  840 

§8  1022.  1025  7.  953 

8  IOCS  1052 

§  1085  476 

S  lOSIJ   11,  1057 

§1115   571 

§  1117  884 

I  1191   726 

8  1203  640 

8  1465   648,  869 

§  1498   1046 

85  15150,  15(12  1068 

§  1661  960 

8  1699    874 

8  IS.'it;   270 

8  18G9  954 

8  1880    733 

I  1903    266,  951 

8  1971    254 

8  2048    372 

$8  2065,  2066    344 

PBNATj  CODE. 

8  72    364 

8  189   649 

I  357    472 

§8  460,  463    284 

S  758    242 

8  772   242.  061 

fifi  8S8,  917  242 

§  925.   Amended  by  Laws 
1897,  p.  204.  ch,  142...  34 

5  950    354,  1047 

SS  957.  959,  960.  1012...  1047 

88  1059,  1076    717 

88  1185.  1258.  1323   1047 

8  1590    655 

8  2145    966 

POLITICAL  OODB. 

8  52.  Bubd.  3   626 

6  3li5   231 

fi  43:(   270 

88  10S;S,  1094-1097.  1103, 

1105.  Amended  by  Lawa 

18it9,  pp.  59-62   626 

8  1186  548 

88  1205.  1208.  1239   626 

8§  l.'t57-1375    548 

8  22-'>5,  aubda.  2-G  ^51 

8  3627    228 


CITY  CHARTERS. 

Oakland.  Laws  1889,  pp. 
131,  183,  134,  631.  533, 
684,  658»  669,  88  40.  42, 
44.  46,  187.  195  1060 

San  Francisco.  Lawa  1899, 
pp.  244,  246,  268,  ch.  1, 
arts.  2.  4,  81 1.  5.  16. .. .  587 

LAWS. 

1851,  p.  887,  ch.  88   557 

1869-70,  p.  646.  ch.  444. .  270 
1880,  p.  131,  ch.  118.  81..  30 
1889,  pp.  131.  133,  134, 
681.  534,  558,  569, 
68  40,  42.  44,  45,  137, 
195.  Oakland  Olty  Char- 
ter  1060 

1880,  p.  410,  ch.  264,  8  20  655 
1891,  p.  149,  ch.  128,  8  22  290 
1891,  p.  244,  ch.  171.  8  18, 

subd.  2  203 

1891,  p.  280,  ch.  198.  .270.  277 

1891,  p.  2S5,  ch.  206  1047 

1893,  p.  5T.  ch.  45    270 

1893,  p.  103,  ch.  108,  I  20  231 
1893,  pp.  507,  513,  ch.  234, 

216,  286    231 

If^-.ir..  p.  10.  ch.  2  231 

Ik'T.  p.  204.  eh.  142   34 

UUl.  p.  214,  ch.  159.  Re- 
ii.  !)led  by  I-aws  1S99.  p. 
UK    ch.    113:     Laws  . 

1900,  p.  0.  ch.  0  247 

1897.  pr.  tss,  572.  .575,  ch. 

277,  8S  133,  215.  228  651 
1897,  pp.  ilL'l,  624.  ch.  15, 

art.  0,  §S  r..  14..-.  730 

1899,  pp.  5!i  G2  ..7.  626 

1899,  p.  14S.  ch.  113  247 

1899,  pp.  24  1.  246,  20S.  ch. 
1,  art«.  i'.  4.  88  1,  5,  16. 
San  Francisco  City 
Charter   537 

1900,  p.  9,  ch.  6  247 

1901,  p.  646,  ch.  214.  .270,  280 

COLORADO. 

CONSTITUTION. 

Art.  6.  I  8  682 

Art  16,  I  12  .690 

6BNBRAL  STATUTB8 
1883. 

Pages  436,  436,  H  110- 

112  684 

Page  488»  «  125    670 

MILLS'  ANNOTATED 
CODE. 

Ch.  28    682 

8  5  311 

f  55   1075 

f  63   1071 

f  166  314 

I  385    615 

8  1777   1070 

MILLS'  ANNOTATED 
STATUTES. 

8  696    682 

8  2217   1073 

88  2260,  2293  612 

§  2668   615 

8  2685   1075 

8  2901    811 

8  2923    680 

88  3839-3842    U17 
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«  S902   686 

1  4032    680 

S  4403,  Bubd.  6  1068 

MILLS'  ANNOTATED 
STATUTES  (REVISED 
SUPPLEMENT). 

Paga  768   1077 

LAWS. 

1888,  pp.  24,  25   617 

1891,  p.  119  617 

1901,  pp.  133,  138,  chB.  57. 

58.    Amended  b;  Laws 

1808,  pp.  1S8,  164.  chs. 

79  80  600 
18<Kf,  pp.' 169^164*  dis^  TO. 

IDAHO. 

CONSTITUTION. 
Art  6,  I  21  858 

REVISED  STATUTES  1887. 

8  1777.  Amended  by  Laws 

1809,  p.  248  1078 

S  2488   1080 

LAWS. 

1889,  p.  248  1078 

KANSAS.  • 

CONSTITUTION. 

BUI  of  Riahts,  t  10  806 

Art.  2.  I  16.  886 

Art.  6,  I  2  812 

CIWL  CODE. 

I  108   427 

I  445    159 

CODE  OF  CIVIL  PROCE- 
DURE. 

8  306    410 

CODE  OF  CRIMINAL  PRO- 
CEDUBB. 

SS  837.  338    851 

GENERAL  STATUTES 
1868. 

Ch.  23,  art.  8,  8  74   886 

GBNBRAL  STATUTES 
1889. 

88  1886.  1888   436 

GENERAL  STATUTES 
1901. 

Oh.  46   164 

S8  399,  400    440 

579    44!) 

8  1293    400 

58  1251.  1252    886 

n  1818,  1820,  1822    436 

S  20!M   8.51 

§  3945    427 

8  4451   408 

8  4771    810 

8  4883    823 

8  4805   156 

§  noig   851 

§  r>or)3  446 

8  5136   430 

8  5228    406 

1  5235   814 

8  5720    525 

8  5760    167 

88  r.S59,  5863    408 

8  5870    858 


6305    812 

6578    427 

7832    167 

LAWS. 

1881,  pp.  78,  84.  ch.  87,  i 

11,  Bubsee.  22   886 

1885,  p.  151.  ch.  104   886 

1887,  p.  130.  ch.  99  417 

1889,  p.  826,  ch.  224,  8  1. .  812 

1899,  p.  266,  ch.  180  814 

1901,  p.  205.  ch.  28.  art.  8  466 

1903,  p.  187,  ch.  122.  $  63  886 

1903,  p.  571.  ch.  375    525 

1903,  p.  583.  ch.  380   658 

1903,  p.  684,  ch.  388,  8  1. .  422 

MONTANA. 

CONSTITUTION. 

Art.  3.  8  10  216 

Art.  3,  8  16  760 

CIVIL  CODB. 

8  82    215 

8  393  (26)  1036 

8  950    803 

8  1867    702 

ei  2185,  2340.   493 

fi  3140    579 

8  3612,  subd.  3  600 

CODB  OP  CIVIL  PROCB- 
DURB. 

8  246    769 

I  570    617 

8  613    679 

fi  635   484.  591 

8  636    484 

88  637,  038    967 

8  751    215 

I  774    591 

8  906    583 

8  1003    519 

8  1020    591 

8  1080.  Amended  by  Laws 

18!)7,  p.  241   583 

88  1155.  1173    579 

fi  1171  483 

8  1220    583 

88  1200,  1205    772 

fi  1310   619,  768 

(  1510  484 

I  1528    588 

1  1688.  Amended  by  Lawa 

ISttn.  p.  m   484 

8  1722.   Amended  by  Lbwb 

1800.  p.  146  579,  703 

88  1724,  nm  703 

88  1761.  1941,  1944,  1947. 

1948,  195a  498 

88  2340.  2846    071 

I  24.S0  702 

I  24.t4.  Amended  by  Laws 

ISno,  p.  187   702 

fi  SL-n   760 

5  32!>fi  579 

5  3276    403 

8  3390    583 

PENAL  CODE. 

85  350.  352    965 

fi§  1833,  1841,  1022.  2200  760 
8  2145   965 

POLITICAL  CODE. 

88  1310,  1314    486 

§8  1311,  1316,  1320   301 

LAWS. 

1807,  p.  241    68S 

1899,  p.  137    702 

1K90,  p.  138   484 

ISOfi:  p.  146   679,  703 

10U3,  p.  42    220 


HEVADA. 

COMPILED  LAWS  1900l 

8  988,  sabd.  10   878 

8  3246    760 

ITEW  ICEXIOO. 

CODE  OF  CIVIL  PBOCE- 
DUBB  1887.  ^ 
8  2667   « 

COMPILED  LAWS  18»7. 

8  107   ^ 

29^802   43 

649,  630    4e 

806    ^58 

mh'?^: tl^ 

1953    53 

1967    50 

2014.  Amended  by  Laws 

1901,  p.  158,  ch.  81.  8  40  63 

8  2015    SO 

|8  26.51,  2057    68 

I  2914   50 

8  2!)21.  Amended  by  Lawa 

liH>:^.  p.  121.  ch.  62   48 

8  2043   46 

fi  SOlil   68 

I  3406                          58.  531 

8  4010    40 

LAWS. 

1901.  p.  18,  Ch.  2.  8  1....  188 
1901,  pp.  78.  78.  ch.  38,  H 

6-11    43 

1901,  p.  96,  ch.  45,  88  3,  4  74 
lOOC  p.  158,  ch.  81,  I  40. .  63 
1901.  p.  190.  8  88. ...... .  68 

1903,  p.  38,  ch.  27.  8  S. 

Amended  by  Laws  1903. 

p.  80,  ch.  40  139.  2M 

1908,  p.  43.  ch.  27,  8  16. .  204 
1903,  p.  80,  ch.  49. .  .139,  204 

1903,  p.  121,  oh.  62   48 

1903,  p.  198.  ch.  108,  {  2. .  61 

OKIiAHOlCA. 

CODE  OF  CIVIL  FROGE- 
DURE. 

8  48   106 

I  264   316;  81» 

STATUTES  1803. 

Ch.  68    565 

Ch.  66,88  88,81   185 

8  1562    104 

1  1798    174 

fi  2078.  BUbd.  1   81 

8  2086.  subd.  2   81 

8  2000    81 

8fi  2.578,  4208.  5207   88 

8  5230   124 

8  53.10   SS 

WILSON'S  REVISED  &  AN- 
NOTATED STAT- 
UTES 1903. 

Ch.  66,  art.  19   376 

Ch,  68.  art.  10   83 

88  760.  780    118 

§8  1040,  1041    86 

6  4246    105 

I  4402    316.  318 

58  4623,  4030    376 

8  5004    658 

8  6S67   7» 

LAWS. 

1896,  p.  63,  ch.  7,  art.  1. 
Amended  by  Laws  1897, 
p.  74.  ch.  5  38e 

l&H,  p.  104,  ch.  20b  art.  1  8& 
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1897,  p.  74,  ch.  5   386 

1897,  p.  Ill,  ch.  12.  art.  1  174 
1897,  p.  256,  ch.  32.  art. 

8,  8  2   174 

1903,  p.  146.  ch.  11   174 

OREGON. 

CONSTITUTION. 

Art.  1,  f  10  896 

Art.  1,  I  18  1031 

Art.  7,  5  12  1029 

Art  11,  8  3  693 

BELLINGER  &  COTTON'S 
ANNOTATED  CODES 
&  STATUTES. 
!  38  394 

5  72   332,  363 

8  385    325 

8  391    740 

§S  512,  513  753 

8  615    328 

6  547   698 

18  548.  603    328 

I  788    362,  893 

fi  816  333 

8  826    333.  362 

n  836-838   333 

I  840   362 

I  1321    333 

88  1379.  iri59    896 

88  1582,  1583   892 

8  2246   671 

i  3000    802 

S  3127    224 

I  4606   9i)0 

88  5022-5030   1031 

8  5065    693 

8§  5630.  6636    394 

LAWS. 

Laws  1854r-55,  p.  339  1029 

1893,  p.  28    224 

1895,  p.  13  982 

1903,  p.  27,  8  1  361 

UTAH. 

REVISED  STATUTES  1898. 

8  312    479 

8  693    866 

8  978    799 

8  1212   675 

§8  1310.  1311,  1313   479 

8§  1386,  1391    605 


8  1743    79S 

I  2855    865 

8  2861    476 

I  2883    365 

I  3588.  Amended  by  Laws 

1001.  p.  10.  ch.  25   296 

8  3598    800 

8  4155    866 

LAWS. 
1806.  pp.  432,  435,  ch.  129, 

58  21.  43  . . :   168 

1901,  p.  10,  ch.  26   206 

1001,  p.  110.  ch.  100   866 

WASHIirGTOV. 

CONSTITUTION. 

Art.  1,  8.9  1019 

Art.  1.  8  16   607 

Art.  2,  §  19  36.  1106 

Art.  4.  8  16  019 

Art  12,  8  11  936 

BALLIXGER'S  ANNO- 
TATED CODES  & 
STATUTES. 

8  775  et  sea   607 

88  4517,  4518,  4568,  4560, 

4576    934 

a  4846  1096 

8  5060    137 

8  5115   099 

8  5503    925 

8  5755   796 

58  59<K),  5001   996 

8  6944    795 

88  5971,  59T2   790 

8  6505   1096 

8  6532   1001 

8  6742   1019 

18  6884.  6010.  C911  897 

8  7104    998 

88  6942,  7113   1019 

8  7119    042 

PIERCE'S  CODE. 

f  1048.  Bubd.  8  776 

I  8892    789 

I  5346    784 

REVISED  STATUTES 
1899. 

88  4043,  4247,  4249,  4256. 

4265    657 


LAWS.  ■ 

1873,  p.  398.  Amended  by 
Laws  1870.  p.  134;  I^WB 
1800,  p.294.ch.9;Lawfl 
1895,  p.  146,  ch.  80,  8  1..1011 

1870,  p.  134  1011 

1800,  p.  2ft4.  ch.  9  1011 

1893,  p.  32,  ch.  24,  81...  .HOC 

18JJ3.  p.  90.  ch.  55    890 

1893,  p.  246,  ch.  99,  88  4. 

10   795 

1805,  p.  146.  ch.  80,  8  1-  -1011 

1895,  ch.  105.  8  195   045 

1897,  p.  186,  ch.  71,  8  104. 
Amended  by  Laws  1903, 

p.  74,  ch.  59,  8  4   463 

1897,  pp.  367,  369.  ch.  118, 

88  27,  33  1006 

1897,  p.  873,  ch.  118,  S  40 

1094.  1096.  1103 
1807,  pw  386,  eh.  118.  S  73 

1096.  1103 
1807,  p.  395,  ch.  118.  8 

105   1094.  1096 

18!)!>,  p.  79.  ch.  40  1096 

1809,  pp.  261-263,  ch.  131, 

55  0.  7   36 

IH'A'.K  pp.  345.  347.  349.  ch. 
11!),  38  18,  30,  31.  49.  ..  999 

IDoi,  p.  116.  ch.  67   000 

1001.  p.  222,  eh.  109.  88 

1-3   787 

1901,  pp.  349-352,  81  1,  9. 

10,  14.  15  016 

1903,  p.  74,  ch.  50.  8  4. . . 

463.  779.  786 

WTOBIINO. 

REVISED  STATUTES  1809. 

8  888et8eq  661 

1  2837    402 

I  3465   :  706 

88  3932,  3957   108S 

88  4043,  4247,  4249,  4256  657 
8  4262.   Amended  by  Laws 

1901.  p.  28.  ch.  28   1 

8  4205    657 

88  4570,  4622,  4623.  4628. 

4637   703 

8  4753   708 

LA^ys. 

1901,  p.  28,  ch.  28   1 


STAY, 

Pending  appeal  or  writ  of  error,  seo  "Appeal 
and  Btror,"  8  10. 

STENOGRAPHERS. 

Extra  compensation  to  district  attorney  for 
services  o{.  see  "District  and  Prosecuting  At- 
torneys.'* 

Notes  taken  at  preliminary  examination  as  evi- 
dence, see  "Criminal  Law,"  8  H* 

STIPULATIONS. 

As  to  record  on  appeal  or  writ  of  error,  see 

"Appeal  and  Error."  8  l^- 
Itelnting  to  asHientnents  of  error  on  appeal,  see 

"Appeal  and  Error,"  §  16, 

A  stipulation  is  neither  the  pleadings  nor  the 
i»sues.  but  simply  the  proofs  on  which  the  cause 
was  tried.— In  re  Teopfer's  Estate  (N.  M.)  53 ; 
Teopfer  r.  Kaenfer.  Id. 

A  stipnlation  as  to  evidence  should  he  so  in- 
terpreted as  to  carry  into  effect  the  intent  of 
the  parties  and  the  promotion  ot  a  fair  trial. 


— Chicago  Live  Stock  Commission  Co.  v.  Fix 
(Okl.)  316 ;  Same  v.  Oonnally  (Okl.)  318. 

STOCK. 

Corporate  stock,  see  "Building  and  Loan  Asso- 
ciations"; "Corporations,"  8  2. 

STOCKHOLDERS. 

ot  corporations,  see  "Corporations,"  8  3. 

STORAGE. 

See  ''^Warehousemen.'* 

STREET  RAILROADS. 

Contributory  necrligence  in  general  of  person 
injured  b.v  operation  of,  see  "Negligence,"  8  2. 

Merger  and  bar  of  causes  of  action  against,  see 
"Judgment,"  8  7. 

8  1.   ReBnlation  and  operation. 

One  who.  after  waiting  by  a  street  car  track 
till  a  rapidly  approaching  car  is  within  10  feet. 
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tbea  attempts  to  pas»  in  front  of  it,  held  guilty 
of  contributory  DegliBence  aa  matter  of  law. — - 
Wolf  T.  atj  ft  8.       Oo.  (Or.)  668. 

STREETS. 

See  "Highways";   "Municipal  Oorporadoni," 

STRIKING  OUT. 

PleadiDg,  aee  "Pteadlng,"  H  8,  T. 

SUBAGENTS. 

Sm  "Principal  and  Agent.'*  1  1. 

SUBLETTING. 

See  'XancDord  and  Tenant,"  1 1. 

SUBSTITUTION. 

or  ^rtiee  on  v>peal.  Me  "Aitpeal  and  Hmr," 
SUICIDE. 

liy  insured,  see  'Insurance,"  161 


PremraptifHi  rdating  to,  see 

SUIT. 


II- 


See  "Action.** 


See  "Procees." 


SUMMONS. 


SUPERSEDEAS. 

On  appeal  or  writ  of  error.  Me  "Apped  and 

Error."  S  10. 

SUPPLEMENTARY  PROCEEDINGS. 

Sm  "Ezaentton,'*  |  4. 

SUPREME  COURTS. 

See  '*Conrta,"  {  6. 

SURETYSHIP. 

See  "Principal  and  Surety.'* 

SURFACE  WATERS. 

Sm  *^aters  and  Water  OonraBa,**  {  & 

SURRENDER. 

Of  written  instrument  for  caDcellatkaii  Me 
"Cancellation  of  Instmrnenta." 

SURVIVING  PARTNERS. 

See  "Partnerdilp."  I  S. 

SUSPENSION. 

Of  benefit  fnsnrance,  see  "Insnranoe,'*  I  T. 

SWINDLING. 

See  "FalM  Pretenses." 


TAXATION. 


Action  to  restrain  ooUection  of  assessment  on 
irrigation  district,  see  "Waten  and  Water 

Couraes,"  i  5. 
Assessments  for  municipal  improvements,  see 

"Municipal  Corporations."  |  4. 
Clerk  of  court  fees  in  suit  for  taxes,  see  "Clerks 

of  Courts." 

Effect  of  division  of  county  on  right  ot  assessor 
to  office,  see  "Counties,"  fi  1. 

InspectioD  charges,  see  "Inspection." 

Municipal  tax  officers,  see  "Municipal  Corpo- 
rations," S  2. 

Occupation  or  privilege  taxes,  see  "Intoxicating 
Liquors,"  S  i  I  "Licenses,"  |  1. 

Payment  of  taxes  by  purchaser  of  realty  as  no- 
tice to  subnequent  purchaser,  see  'Vendor 
and  Purchaser,"  fi  2. 

Production  oC  tax  deed  as  establishing  cUlm 
that  property  is  ^vate,  see  "Dedlc^on," 

Right  of  taxpayer  to  Interraie  in  action  baspd 

on  contract  with  school  district,  see  "SdioolM 

and  School  Districts,"  |  1. 
Vacation  of  judgment  In  anlt  to  fnedose  d^- 

dency  tax  co^flcate,  see  "Judgment,**  I  5. 
Vacation  of  tax  sale  of  community  property. 

see  "Husband  and  Wife."  S  4. 
Validity  of  contract  having  in  view  the  evasion 

of  payment  of  taxes,  see  "Contracts,"  |  1. 

i  1.  OoBstltmtioaal   Toqviromeata  amd 
nstriotlons. 

The  only  limitation  requiring  equality  of  tax- 
ation in  territories  is  the  equality  clause  of  the 
fourteenth  amendment  of  the  federal  Constitu- 
tion, which  is  satisfied  by  a  tax  levied  after  rea- 
SDuable  and  Just  classiScation  of  taxpayers.— 
Territory  v.  Denver  &  R.  G.  R.  Go.  (N.  M.)  74. 

(  2.   LoTy  and  assessment. 

Under  Laws  1889,  pp.  24,  25.  2  MUls'  Ann. 
St  n  3839.  3842.  and  Laws  1891.  p.  119.  held. 
that  the  appellate  court  has  no  Jurisdicdon  of 
an  appeal  from  the  district  court  in  proceed- 
ings under  the  statute  of  1889  to  correct  an 
erroneous  assessment  for  taxation. — ^Pilgrim 
Consol.  Min.  Co.  v.  Board  of  Com'rs  ot  Teller 
County  (Colo.  App.)  617. 

TTnder  Revenue  Act  (Sess,  Laws  1896,  pp. 
4.^.  435,  c.  129)  ii  21,  43.  a  sale  of  property  as- 
sessed to  "unknown  owner,"  where  the  names  of 
at  least  three  of  the  owners  mlriit  have  been 
ascertained,  AsM  void.— Jnngk  v.  Bnydw  (Utah) 
168. 

S  3.  Payaomt  uid  gefwndfaf  ov  moot- 
«rj  of  tnz  paid. 

Under  Const,  art  13,  4,  carried  into  the 
Political  Code  as  section  3627,  which  provides 
that  in  the  taxation  of  property  subject  to  a 
mortga^  securing  a  debt,  the  value  of  the 
serurity  shall  be  assessed  and  taxed  to  the 
holder  thereof,  and  the  value  of  the  property 
less  such  value  to  the  owner  of  the  property, 
the  entire  tax  to  be  a  lien  upon  the  property, 
a  first  mortgagee,  who  became  the  owner  of 
the  property  by  porchase  at  a  foreclosure  sale 
thereunder,  and  who  afterwards  paid  taxes 
levied  on  a  Kerotfd  mortgage  to  free  the  prop- 
erty from  the  Hen  thereof,  cannot  recover  such 
tuxes  from  the  second  mortgagee. — Henry  T. 
Garden  City  Bank  &  Trust  Co.  (CaL)  228. 

9  4.  Salo  of  Innd  for  nornvnymaat  of 

tax. 

Where  plaintiff  appeals  from  a  judgment  in 
effect  denying  his  right  to  foreclose  a  delinquen- 
cy tax  certificate,  he  may  give  bond  under  the 
general  provisions  of  the  Isw  relstiug  to  ap- 

C'als,  and  need  not  follow  the  provisions  of 
aws  1003.  p.  74,  c.  59,  S  4,  nmending  the  Rev- 
enue I>aw  of  1807  (I^ws  1887,  p.  188^  c.  71.  I 
104).— NoUn  T.  Aruot  (Wash.)  46S. 

Sess.  Laws  19(13,  p.  74,  c.  69,  |  4,  concerning 
appeals  from  judgments  of  foredoaure  in  tax 
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Snyceeding,  held  aprdicaUe  to  appeal  from  or- 
er  to  Tacate  Juogment.  —  Biwn  t.  Davis 
(Wash.)  779. 

I  5.   Tax  titles. 

Where  a  tar  deed  1b  void,  the  owner  need  not, 
in  ejectment,  tender  any  of  the  taxes  and  pen- 
alties for  which  the  property  was  illegally  taxed 
and  sold— Wade  v.  Crouch  (OH.)  91. 

Where  the  recital  in  a  tax  deed  sbowa  a  sale 
to  the  couoty,  unless  the  deed  shows  the  right 
of  the  county  to  purchase,  it  is  void  on  its  face^ — 
Wade  V.  Crouch  (Okl.)  91. 

A  county  purchasing  land  at  a  tax  sale  un- 
der Laws  lsd3,  p.  28,  was  not  deprived  of  its 
lien  therein  by  a  deed  executed  under  B.  &  C. 
Comp.  S  3127,  to  a  purchaser  at  a  subsequent 
tax  sale. — Berger  v.  Multnomah  County  (Or.) 
224. 

'  Under  the  scheme  of  assessment  and  taxation 
existing  prior  to  1901,  and  under  Laws  1893, 
p.  28.  a  county  purchasing  land  at  a  tax  sale 
acquired  a  lien  which  was  not  terminated  by 
a  Inter  sale  for  taxes  subaequently  assessed 
against  the  original  owner. — Berger  v.  Mult- 
nomah County  (Ur.)  224. 

Any  subatantlal  departure  from  the  statute 
In  making  tax  sale,  pr^udicial  to  the  owner 
of  Uie  property,  will  invalidate  the  sale. — Jon^ 
T.  Snyder  (Utah)  168. 

Judgment  of  the  Supreme  Oonrt  held  to  au- 
thorize the  issuance  of  execution  for  costs  of 
appeal,  regardless  of  whether  it  was  sufficient- 
ly .foil  and  regular,  under  Sess.  Laws  1903, 
p.  74,  c  S9,  t  4,  relative  to  judgment  on  ap- 
peal in  tax  cases.— State  r.  Hatch  (Wash.) 

I  6*   tacMT't  labwltaaaa,  «sd  tM»f«v 
taxes. 

Tlie  provision  of  Act  March  23,  1893  (St 
1893,  p.  193,  c.  168)  §  20.  giving  a  county  treas- 
urer a  commission  on  collections  by  him  for  the 
state  inheritance  tax,  held  repealed  by  County 
Government  Act  March  24,  1893  (St  1893.  pp. 
507,  513.  c.  234;  St.  1895,  p.  10,  c.  2)  H  216. 
236,  notwithstanding  Fol.  Code,  J  326^San 
Diego  Oonnt7  v.  Schwartz  (Cal.)  Wl. 

TEACHERS. 

See  "Schools  and  School  Districts,'*  8  8. 

TELEGRAPHS  AND  TELEPHONES. 

Amendment  of  statute,  see  "Statutes,"  |  8. 
Best  and  secondary  evidence  of  telegram,  see 

"Evidence,"  8  4. 
Police  power  over  telephone  companies  in  (dties, 

see  "Municipal  Corporations."  8  5. 
Title  of  statute,  see  "Statutes."  8  2. 

I  l'.  Establl«]uiemtt  «OHatrveti«m,  mad 
maintenanoe. 

The  general  repealing  clause  in  Laws  1881,  p, 
79,  c.  37,  the  charter  act  of  cities  of  the  first 
class,  does  not  repeal  any  part  of  the  general  ' 
telegraph  net  (Gen.  St.  1868,  c.  23,  art.  8).— 
City  of  Wichita  v.  Missouri  &  K.  Telephone 
Co.  (Kan.)  880. 

I.AWS  1881,  p.  79,  c.  S7.  Laws  1903,  p.  187,  c. 
122.  I  .'>3,  and  Lews  1881.  p.  84,  c.  87.  8  IL 
snbsec.  22.  constmpd  with  Gen.  St.  1S68.  c.  23, 
art.  8,  8  74,  givinp  telegraph  companies  the 
riftht  to  occupy  streets  and  alleys,  gives  to  cit- 
ies of  the  first  class  the  right  to  designate  the 
streets  and  alleys  of  the  city  which  may  be  oc- 
cupied by  telegraph  and  telephone  companies. — 
City  of  Wichita  v.  Missouri  &  K.  Teleplione  Co. 
(Kan.)  88G. 

8  2.   Regnlatloii  and  operation. 

The  a<idressee  of  a  telegram  can  maintain  an 
action  for  failure  to  deliver  it  only  whaa  it  is 
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for  his  beneOt-— Fiazler  t.  Western  Union  ToL 
Co.  (Or.)  890. 

A  telegram  heM  not  to  show  that  it  was  for 
the  benefit  of  the  addressees,  so  that  they  could 
not  sue  for  failure  to  deliver  it — Fraxier  v. 
Western  Union  Tel.  Co.  (Or.)  330. 

TENANCY  IN  COMMON. 

Estoppel  to  assert  title  against  grantee  of  co- 
tenant,  see  "Estoppel,"  8  1. 
In  mining  claim,  see   Mines  and  Minerals,"  8  1- 

8  1.   Mntnal  rlchts,  datiea,  and  liablU- 
ties  of  eo-tenants. 

A  tenant  in  common  held  not  to  acQuire  title 
by  exclusive  possession  against  his  co-tenant, 
without  notice  that  it  was  adverse. — Faubel  v. 
McFariand  (Gal.)  261. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,**  |  1. 

TERRITORIES. 

Mandamus  to  territorial  officers,  see  "Manda- 
mus," 8  2. 

Special  or  local  laws,  see  "Statutes."  8  1. 
Taxation  in  general,  see  "Taxation,"  8  1. 
Territorial  courts,  see  "Courts,"  |  6. 
Yenue  of  actions  in,  see  "Venae,"  8  2, 

TESTAMENT. 

See  "Wills." 

THEFT. 

See  "Larceiv.'* 

TICKETS. 

For  carriage  of  passengers,  see  "Oarriera,"  |  1. 

TIDE  LANDS. 

See  "Navigahle  Waters,"  fi  1. 

TIMBER. 

See  *'Log8  and  Logging." 

TIME. 

As  essence  of  option  to  pnrcbase  mining  prep- 

en?.  eee  "Mines  and  Biinerals,"  |  2. 
(Construction  of  contract  of  sale  as  to  time  of 

payment,  see  "Sales."  8  2. 
For  allowance  of  bill  of  exceptions,  see  "Bz- 

ceptions.  Bill  of,"  8  1. 
For  entry  of  judgment,  see  "Judgment,"  8  4. 
For  proceedings  to  revive  action  after  death  of 

party,  see  "Abatement  and  Kevival,"  8  1- 
For  performance  of  contract,  see  "Contracts," 

8  2. 

For  taking  appeal  or  suing  out  writ  of  error, 
see   "Appeal  and  Error/*  8  7:  "Criminal 

Law."  (Zl. 

For  taking  bill  of  exceptions  in  criminal  prose- 
cution, see  "Criminal  Ijow,"  §  23. 

Of  accrual  of  mechanic's  Hen,  see  "Mechanics' 
Liens."  4. 

TITLE, 

Abstracts  of  title,  see  "Abstracts  of  Title.*' 
Color  of  title,  see  "Adverse  Possession." 
Accessary  to  maintain  action  to  determine  right 

to  mining  gronnd,  see  "Mines  and  Minerals." 

8  2. 

Necessary  to  maintain  replevin,  see  "Replevin.'* 

SI.  .  K 

Of  statutes,  see  "Statutes,"  |  2, 
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Itemovfl]  of  cloud,  Bee  "Quieting  Title'* 
SuOicienry  of  title  tendered  by  vendor  of  realty, 

see  "^'endor  and  PurchaBer."  S  1. 
Tax  titie«,  eee  "Taxation,"  g  5, 
To  decedent'*  estate,  see  "Descent  and  Diatri- 

bntion,"  |  1. 
To  mlnea.  aee  "Mines  and  Uinerals,"  |  2. 

TORTS. 

Form  of  action,  whether  on  contract  or  In  tort, 

see  "Action,"  S  1. 
J<^der  of  action  for,  with  suit  in  equity,  see 

"Action,"  {  2. 
Measnre  oi  damages,  see  "DamaBes,"  I  2. 

By  paTttcuiar  classes  vartiet. 
See  "Municipal  Corporationa,"  S  7. 
Employes,  see  "Master  and  Servant.'*  |  3.' 

ParticxtUvr  remediafor  torts. 
See  ^^l^paSB,"  |  1 ;  "Trover  and  CoDverslon," 

ParUctUar  torU. 

See  "Assanit  and  Battery."  I  1 :  "Forcible  En- 
try and  Detainer,"  S  1 :  "Fraud" ;  "Libel 
and  Slander";  "Malicious  Prosecution"; 
"XeRllgence" ;  "Nuisance" ;  '^Trespaai'* ; 
"Trover  and  Convwsion." 

TOWNS. 

See  "Municipal  Corporations";   "Schools  and 

School  Districts,"  K  1-4. 
Liability  for  injaries  reaultiaic  from  repair  oi 

highway,  see  ''Highways,*'  |  2. 

TRADE-MARKS  AND  TRADE-NAMES. 

I  1.   iMMmm&mvut  and  vmfaiv  eeabpatl- 

tlOH. 

Where  a  corporation  had  built  up  a  business 
under  a  descriptive  popular  name,  another  cor- 
poration engaging  in  the  same  busineos  would 
be  restrained  from  using  that  name. — ^Dodge 
Sutionery  Go.  t.  Dodge  fCaL)  8T9. 

A  person  who  had  been  president  of  a  eorpo- 
ration,  to  wiilch  he  gave  his  name  and  which 
used  his  surname  possessively  as  a  popular 
name,  is  enjoined  from  engaging  in  busineas 
with  a  new  corporation  under  similar  corporate 
and  popular  names. — Dodge  Stationery  Co. 
Dodge  (Cal.)  87». 

Where  one  tradesman  resorts  to  the  use  of  an 
artifice  for  the  purpose  of  representing  his  goods 
aa  those  of  a  rival,  and  thereby  deceives  the  peo- 
ple, a  fraud  is  committed,  which  will  be  re- 
strained on  the  ground  of  unfair  competition. — 
Dodge  Stationery  Co.  v.  Dodge  <Cal.)  879. 

The  use  by  a  corporation  of  the  name  of  an 
individaai  who  had  once  been  connected  with  it 
held  not  a  representation  that  a  person  of  that 
name  Is  now  connected  with  it. — Dodge  Station- 
ery Co.  T.  Dodge  (Cal.)  879. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see 
and  Error,"  S  8 ;  ^'Criminal  Law,"  i  1 
tices  "of  the  Peace,"  §  4. 

TRANSFER  TAX. 

See  "Taxation,"  |  6. 

TREES. 

S«te  "Logs  and  Logging," 


TRESPASS. 

Bv  animals,  see  "Animals." 
Kjectiou  of  ti-oipaaser,  see  "Carriers,"  {  1. 
Opinion  evidence,  see  "Evidence,"  S  10. 
Re?t_i-aining  by  injuncti<Hi,  see  "Injanctitm," 

To  the  person,  see  "Assanit  and  Batt«-y,"  {  1. 

I  1.  Aations. 

Measure  of  damages  for  trespass  to  land  de- 
tennined.~Bnid  ftX  By.  Go.    Wiley  (Okl.)  90. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

TRIAL. 

See  "New  Trial";  "Witneswa" 

Construction  of  contract  as  qnestlon  of  law  or 
fact  see  "Contracts,"  |  2. 

HarmlesH  error,  aee  "Appeal  and  Error,"  I  24. 

Harmless  error  in  (Timinal  prosecution,  see 
"Criminal  Law,"  |  26. 

Necessity  for  exc^epnons  to  instructions  for  pur- 
pose of  review,  see  "Appeal  and  Error,"  f  3. 

Necessity  for  motion  for  new  trial  for  purpose 
of  review,  see  "Appeal  and  Error,"  |  o. 

Presentation  of  objections  for  purpose  of  review 
in  criminal  prosecudoDt  see  "Criminal  Law," 
9  21. 

Preservation  of  instructions  in  reoord  for  pnr- 
pose  of  review,  see  "Appeal  and  Error,"  i  11. 

Presumptions  on  appeal  ast  to  instructions,  see 
"Appeal  and  Error,"  {  22. 

Trial  de  novo  on  appeal  from  justice's  court,  fte 
"Justices  of  the  Peace,"  fi  4. 

iVoceedfnfff  incident  to  trials. 

See  "Continuance." 

Conformity  of  judgment  to  verdict  or  findings, 

see  "Judgment,"  §  3. 
Entry  of  judgment  after  trial  of  issues,  see 

"Judgment,"  S  3. 
Place  of  triaJ,  see  "Venue,"  J  3. 
Bight  to  trial  by  jury,  see  "Jury,"  |  L 
Summoning  and  impaneling  jury,  see  "Jury," 

I  2. 

Trial  of  parUoutar  cwU  aotiont  or  proetedings. 


Disputed  claims  against  estate  of  decedent,  see 

"Executors  and  Administrators,"  {  4.' 
By  or  against  partnership,  see  "PartnersUp," 

i  5. 

t  oredoeure  suits,  see  "Mortgages,"  f  2. 

For  injuries  to  animal  from  operation  of  rail- 
road, see  "Rallroatb,"  {  5. 

For  personal  injuries,  see  "Carriers,"  I  1 : 
"Electricity";  "Highways,"  fi  3;  "Master 
and  Servant,"  S  3;  "Municipal  Corporationn," 

i  7. 

For  price  of  goods  sold,  see  "Sales,"  S  6. 

On  bond  of  municipal  officer,  see  "Muniapal 

Corporations,"   1  2. 
On  judgment,  see  "Judgment,"  S  12. 
Probate  proceedings,  spe  "Wills,"  8  2. 
Suits  in  equity,  see  "Equity."  fi  3. 
Suits  to  try  tax  titles,  see  "Taxation."  8  5. 
To  set  aside  divorce  decree,  see  "Divorce,"  I  2 

Trial  of  crimiiuU  proaecutiont. 

See  "Burglary."  8  2;  "Criminal  Law"  H  12- 
19;  "Homicide,^  S  6;  "Larceny,"  i  1. 

For  offense  against  liquor  law,  see  "Intoxicat- 
ing Liquors?'  I  3. 

I  1.   ReoeptloB  of  evideBoe. 

To  exclude  evidence  material  only  to  one  of 
two  counts,  defendant  should  move  to  strike  it 
out,  following  plaintiff'e  election  of  the  oonnt  on 
which  he  would  rely. — Prinze  v.  King  (Aria.) 

307. 

Where  record  of  a  patent  to  land  is  offered  to 
show  title,  a  general  objection  wilt  not  raise  ob- 
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jection  that  It  Ii  secondary  evidence. — Enid  & 
A.  Ry.  Co.  r.  Wiley  (Okl.)  90. 

Objections  to  evidence  muKt  specifically  point 
oat  the  ground»  thereof^ — Enid  &  A.  Ry.  Co. 

V.  Wiley  (OkL)  96. 

The  sustaining  of  an  objection  to  a  qaestion 
as  to  whether  defendant's  alleged  agent  bad 
aathority  to  instruct  plaiqtiff  to  credit  a  pay- 
ment on  defendant's  note,  prior  to  proof  of  the 
agency,  held  not  error. — Sloan  v.  Sloan  (Or.) 
893. 

Warranty  deed  to  defendant  held  admissible 
in  action  to  quiet  title,  without  evidence  first 
introduced  of  possession  thereonder. — English 
V.  Openshaw  (Utah)  476. 

Objection  to  qnestion  M«ld  sufficient,  in  view 
of  the  objection  to  similar  qaestions. — Iverson 
V.  McDonnell  (Wash.)  202. 

Refusal  of  the  court  to  permit  the  respective 
parties  to  examine  more  than  three  real  estate 
expert  vritnesses  as  to  the  value  of  plaintifEs' 
premises  held  not  an  abuse  of  discretion. — 
Swope  T.  City  of  Seattle  (Wash.)  607. 

§  X.   Avffnments  and  oondnot  of  oonmsal. 

Refusal  of  the  court  to  permit  counsel  to 
read  a  decision  of  the  Supreme  Court  to  the 
Jury  as  the  law  of  the  case  held  proper^ 
Swope  T.  City  of  Seattle  (Wash.)  007. 

I  8.   TaUbc  oam  or  queatiini  from  Jury. 

Under  Mills^  Ann.  Code,  {  166,  a  motion  for 
nonsuit  cannot  be  based  on  the  ground  that 
complaint  fails  to  state  a  cause  of  action. — 
Messenger  t.  Woge  (Colo.  App.)  314. 

Wbere  the  evidence  In  an  action  for  personal 
injuries  is  in  direct  conflict,  directing  a  verdict 
for  defendant  ia  error. — ^Poaten  t.  Denver 
Consol.  Tramway  Co.  (Colo.  App.)  1067. 

Oral  evidence  In  support  of  an  affirmative 
defense,  even  if  not  contradicted,  will  not  au- 
thorise directing  verdict  peremptorily  for  de- 
fendant— Jevons  T.  Union  Pae.  R.  Co.  ^an.) 
817. 

Defendant  is  not  required  to  introduce  any 
evidence,  but  may  move  for  a  nonsuit  or  have 
the  case  submitted  to  the  jury  on  plaintiffs  evi- 
dence.— Brophy  t.  Idaho  Produce  &  Provision 
Co.  (Mont.)  4£B. 

The  jury  are  the  exclusive  judges  of  the  facts 
and  of  the  credibility  of  the  witnesses. — Strick- 
ler  V.  Qitchel  (Okl.)  94. 

If  there  is  any  competent  evidence  tendicg  to 
support  plaintiff's  case,  a  motion  for  nonsuit 
should  be  denied. — In  re  Morgan'g  Estate  (Or.) 
1029. 

I  4.  batmetlmia  to  Jnrj. 

Where  the  instructions  given  incorporate  the 
substance  of  those  offered  by  a  party,  it  is 
not  error  to  refuse  to  adopt  those  submitted 
by  the  party. — Paxton  v.  Woodward  (Mont.) 
215. 

An  instruction  setting  forth  a  clear  and  con- 
cise statement  of  the  nature  of  the  case  and  the 
issues  to  be  detennlned  is  not  objectionable. — 
Paxton  V.  Woodward  (Mont.)  215. 

Instructions,  substantially  included  in  other 
instructions  given,  may  be  refused. — -Gallick 
V.  Bordeaux  (Mont.)  583. 

In  an  action  against  a  constable  for  seizing 
property,  questions  whether  the  justice  issuing 
the  execution  had  jurisdiction,  and  whether 
tbe  judgment  was  legal  ^nd  the  execution  in 
dne  form,  held  questions  of  law  for  the  courL 
—Gallick  V.  Bordeaux  (Mont.)  583. 

Under  Code  Civ.  Proc.  S  1080,  as  amended 
by  Laws  1897.  p.  241,  and  section  3390,  it  is 
error  for  the  court  in  its  charee  to  assume  as 
proven  a  fact  in  issue. — Oallick  v.  Bordeaux 
(Mont.)  583. 

Where  plaintiff  testifies  to  a  given  fact,  and 
is  contradicted  by  a  number  of  witnesses,  it  is 
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not  error  to  instruct  that  testimony  of  one  wit- 
ness may  be  entitled  to  more  weight  than  the 
testimony  of  many  others,  if  sn^  other  wft- 
nrasea  have  knowingly  testifled  antrnthfully. — 
Strlckler  t.  Oltchel  (QU.)  94. 

Where  the  court  has  instructed  on  questions 
of  law,'  it  is  not  ground  for  reversal  that  it 
omitted  to  give  special  instructions  which  were 
not  requested. — Chicago  Live  Stock  Commis- 
sion Co.  V.  Fix  (Okl.)  816 ;  Same  v.  Connally 
(Okl.)  318. 

Under  Code  Civ.  Proc.  S  264  (Wilson's  Rev. 
&  Ann.  St.  1903,  I  4462),  before  a  party  can 
avail  himself  of  failure  to  Instruct  on  a  given 
point  not  covered  by  the  general  instruction,  he 
must  deliver  to  the  conn  special  instructions, 
reduced  to  writing,  numbered,  and  signed. — 
Chicago  Live  Stock  Commission  Co.  v.  Fix 
(Okl.)  316;  Same  v.  Connally  (Okl.)  3m 

An  instruction  that,  if  the  jury  believed  an  in- 
Btrument  under  which  plaintiff  clnimed  was  a 
moi-tgage,  they  should  so  find,  AcM  not  fatally 
erroneous  on  the  ground  of  ambiguity. — Culver 
r.  Randle  (Or.)  394. 

In  an  action  for  personal  injuries,  an  in- 
struction is  erroneous  which  permits  a  verdict 
for  defendant.  If  the  injury  resulted  from  the 
negligence  of  a  fellow  servant,  where  that 
defense  fs  not  pleaded. — DnfiF  v.  Willamette 
Iron  &  Steel  Works  (Or.)  668. 

A  certain  instruction  on  the  question  of  neg- 
ligence, in  an  action  against  a  railroad  com- 

Sany  for  damages  reanlting  from  fire  set  by 
efendant's  engine,  held  properly  given. — Nor- 
wich Ins.  Co.  V.  Oregon  R.  Go.  (Or.)  1025. 

The  constitutional  inhibition  against  trial 
judges  commentii^  on  tbe  facts  refers  only  to 
disputed  facts. — Lownsdale  V.  Gray's  Harbor 
Boom  Co.  (Wash.)  904. 

Where  plaintiff  on  the  trial  expressly  with- 
drew one  of  tbe  causes  of  action  alleged  in  the 
complaint,  the  fact  that  the  court,  in  snbmitting 
tbe  case  to  tbe  jury,  stated  the  reasons  for  sucn 
withdrawal,  did  not  amount  to  a  comment  on 
the  facts  in  the  case. — Ijownsdale  v.  Gray's  Har- 
bor Boom  Co.  (Wash.)  904. 

S  5.  Verdict. 

Where  the  evidence  in  the  record  clearly 
shows  that  the  jury  disregarded  the  instruc- 
tions of  the  trial  court,  the  verdict  will  be  set 
aside,  without  determining  tbe  propriety  of 
the  Instructions. — McAllister  t.  Rocky  Votk 
Coal  Co.  (Mout:)  595. 

I  6.    Trial  by  ofmrt. 

General  finding  for  plaintiff  held  not  against 
the  pleadings  and  evidence  merely  because 
plaintiff  admitted  some  of  the  allegations  of 
defendants'  answer  on  uucontroverted  matters. 
— Continratal  Building  &  Loan  Ass'n  t.  Wil- 
Bon  (Cal.)  254. 

Contention  in  action  of  ejectment  that  the 
court  failed  to  find  on  material  Issues  presented 
by  pleadings  held  untenable. — Continental  Build- 
ing &  Loon  Ass'n  v.  Wilson  (Cal.)  254. 

A  finding  held  not  a  finding  that  all  of  the 
allegations  of  tba  cfHnplaint  were  tme.— Heat- 
on-llobson  Associated  Law  Ofllces  t.  Arper 

(Cnl.)  721. 

The  court,  on  a  trial  without  a  jury,  held  not 
required  to  make  a  finding  of  fact.  Immaterial  in 
view  of  those  made. — Lewis  v.  First  Nat.  Bank 
(Or.)  990. 

TROVER  AND  CONVERSION. 

Form  of  action,  whether  for  conversion  or  on 
contract,  see  "Action,"  S  !• 

I  1.  AnHamm. 

In  an  action  for  conversion  of  personal  prop* 

erty  levied  on,  an  instruction  to  return  a  ver- 
dict for  thfe  execntion  creditor  hcM  not  error.— 
Neder  v.  Jennings  (Utah)  482. 
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TRUSTS. 

CoDclualTeness  of  judgment  against  trustee,  see 
"Judgment,"  §  8. 

Conveyan<!e8  in  trust  for  creditors,  see  "Assiga- 
ments  for  Benefit  of  Crpditors." 

Created  by  will,  see  "Wills,"  §  2. 

Partition  of  property  on  termination  of  trust, 
see  "Partition/'  {  1. 

Right  of  trusliee  to  sue  in  his  own  name,  see 
••Parties,"  S  1. 

Si»ecific  performance  see  "Spedflc  Perform- 
ance," i  1. 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

*  I  1.  Oreatloaf  AKlstenee,  and  Talldlty. 

A  resnltine  trust  held  created  only  by  a  writ- 
ing.— ^Los  Aiweles  &  Bakersfield  Oil  &  I>evelop- 
ment  Co.  of  Arizona  t.  Occidental  Oil  Co.  (Caf.) 
2S. 

The  ^Ting  of  an  order  to  a  bank  in  regard 
to  payments  held  to  make  It  a  tmstee. — Sprague 
T.  Walton  (Cal.)  64S. 

A  trust  to  sell  real  estate  to  pay  debts  will 
be  presumed  not  to  be  open  after  14  months 
from  the  time  the  property  was  converted  into 
money,  when  the  trust  required  the  trustee  to 
convert  the  properly  into  raon^  and  iny  dlv^ 
tdends  as  speedily  as  possible. — ^Holderman  t. 
Hood  (Kan.)  838. 

The  case  of  a  trust  ex  maleficio  in  land  held 
not  to  be  within  the  statate  of  frauds. — KroU 
V.  Coach  (Or.)  397. 

Defendant  held  to  hare  been  plaintiffs'  afcent 
in  a  joint  purchase,  and  because  of  his  bad 
faith  a  trustee  ex  maleficio  as  to  part  of  the 
interest  taken  in  his  name. — Kroli  r.  Coach 
(Or.)  897. 

Evidence  held  to  show  a  joint  purchase 

ElaintiEfa  and  defendant,  and  not  a  purchase 
y  them  from  him.— £roll  t.  Coach  (Or.)  397. 

I  S.   MaiuiBenieBt  mmA  disposal  of  tnut 

property. 

Where  trustees  ezecnted  a  mortgage  In  viola- 
tion of  the  terms  of  the  trust,  it  was  void,  un- 
der Olv.  Code,  i  870.— Gardiner  v.  Cord  (Gal.) 
544. 

Au  action  in  tort  for  damages  may  be  main- 
tained against  a  trustee  and  others  who  fraud- 
ulently conspired  to  make  a  sale  of  the  trust 
property  at  less  than  its  value,  to  the  injury  of 
a  beneficiary. — Holderman  v.  Hood  (Kan.)  838. 

i  3.   AoooantinE   and   eonipeiuatlon  of 
trustee. 

Code  Civ.  Proc.  i  1399,  held  to  confer  on  the 
superior  court,  in  the  settlement  of  an  account 
of  a  testamentary  trustee,  jurisdictioa  to  as- 
certain the  beneficiaries,  and  make  orders  for 
final  settlement. — McAdoo  v.  Sayre  (Cal.)  874. 

A  failure  to  give  names  and  addresses  of  ces- 
tuis  que  trust,  on  an  accounting  by  a  testa- 
mentary trustee,  under  Code  Civ.  Proc.  {  1699, 
held  not  a  cause  for  the  issuance  of  prohibitioD 
to  prevent  further  action  on  tha  accounting. — 
McAdoo  v.  Sayre  (Cal.)  874. 

I  4.   Estalllshmemt  amd  omforoeveBt  af 

trust. 

A  resulting  trust  as  to  an  interest  In  land 
held  not  enforceable ;  the  interest  not  being 
measurable,  and  the  consideration  being  an 
agreement  to  issue  stock  haTiiw  merdj  a  specu- 
lative value. — Los  Aisles  &  Bakersneld  Oil  & 
Development  Co.  of  Arizona  T.  Occidental  Oil 
Co.  (Cal.)  25. 

Plaintiffs,  by  reason  of  a  payment  after  dis- 
covery of  the  fraud,  hrld  not  estopped  to  assert 
equities  against  defendant  on  account  of  a  trust 
ex  maleficio. — KroU  v.  Coach  (Or.)  397. 

Under  Rev.  St.  1898.  §§  2S55,  2883.  action 
against  trustpe  repudiating  trust  must  be 
brouffht  within  four  vfars  from  notice  of  re- 
pudiation.—Felkuer  y.  Dooly  (Utah)  303. 


REPOtLTEEL 


UNDERTAKINGS. 

See  "Bonds." 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Names,"  |  1. 
Protection  of  good  will  of  businesib  see  "Good 

wm." 

UNITED  STATES. 

Cotirts,  see  "Courts,"  S  flL 
Indians,  see  "Indians." 

Judicial  notice  of  military  resarvatioDs,  se« 

"Criminal  Law,"  |  & 
Jurisdiction  to  punish  crimes  oonunitted  on 

military  reservations,  see  "Criminal  Law," 

S  2. 

Public  Unds,  see  "Public  Lands,"  8  1. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer.** 

VACATION. 

Of  Judgment,  see  "Judgment,"  H  2,  S. 
Of  order  setting  apart  homestead,  see  "Home- 
stead." I  1. 

VALUE. 

Limits  of  jorlsdlction,  see  "Appeal  and  Error," 

VENDOR  AND  PURCHASER. 

Seo  "Sales." 

Deception  constituting  fraud  in  contract  for 

sale  of  realty,  see  "Fraud,"  S  1. 
Purcbasers  at  tax  sale,  see  "Taxation,"  |  5. 
Requirenients    of    statute    of    frauds,  see 

"PrandB,  Statute  of,"  §$  3,  4. 
Specific  performance  of  contract,  see  "Specific 

Performance." 

i  1.  Performanoe  of  ooatraet. 

A  title  tendered  to  a  purchaser  by  a  grantor 
whose  title  was  in  litigation,  brought  in  good 
faith  by  certain  of  his  grantors,  Acid  not  such 
as  the  purchaser  was  bound  to  accept. — ^Wol- 
lenberg  v.  Rose  (Or.)  751. 

On  the  death  of  both  partners  of  a  firm  be- 
fore the  completion  of  a  contract  to'  conrey 
land,  the  purrtiaser  held  entitled  to  a  deed  by 
the  heirs  of  the  partners. — 'Wollenberg  t.  Rose 

(Or.)  751. 

I  2.    Bights  and  liabilities  of  purUes. 

One  who  took  a  conveyance  of  land  subject 
to  a  prior  conveyance  for  reclamation  pnrposes 
could  not  be  heard  to  say  that  the  nse  of  a 
pumphouse  and  ditch  on  the  premises  bv  the 
prior  grantee  was  not  necessary  for  reclama- 
tion purposes. — Reclamation  Dist.  No.  551  v. 
Van  Loben  Sels  (Cal.)  638. 

In  an  action  to  recover  real  estate  between 
parties  claiming  under  dlfEerent  dee&  from  a 
common  grantor,  it  was  immaterial  that  the 
legal  title  fnxn  a  time  antedating  the  deeds  to 
both  parties  was  in  trustees  ta  secure  a  debt — 
Bell  V.  Pleasant  (Cal.)  957. 

Under  Civ.  Code,  |§  1214,  1217,  the  burden  is 
on  a  subsequent  purchaser,  claMing  under  a 
recorded  deed,  to  prov^  that  he  is  a  purchaser  in 
good  faith  and  for  a  valuable  consideration,  as 
against  one  claiming  under  a  prior  unrecorded 
deed.— Bell  v.  Pleasant  (Cal.)  957. 

That  plaintiff,  claiming  under  a  prior  nnre- 
oorded  deed,  alleged  that  defendants  h«l  notice 
of  her  interest  at  the  time  their  deed  was  ex- 
ecuted, held  not  to  diift  the  burden  of  proof  on 
the  issue  of  notice  to  plalntilL — ^Bdl  t.  Pleas- 
ant (Cal.)  957. 
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The  burden  Is  on  the  grantee  in  an  unrecord- 
ed deed  to  show  that  a  subaequent  purchaser 
had  notice. — Sheldon  t.  Poweli  (Mont.)  491. 

Porchaser  of  land  after  the  execution  of  an 
unrecorded  deed  held  not  guilty  of  fraud. — Shel- 
don T.  Powell  (Mont.)  491. 

Pajrmeot  of  taxes  bf  the  grantee  in  an  unre- 
corded deed  Is  not  notice  to  a  Bnbaeqpent  pur- 
chaser.—Sheldon  T.  Powdl  (Bfont.) 

I  3.    B«m«dles  of  Temdor. 

The  Talidity  of  conreyances  to  one  of  the 
heirs  of  the  principals  of  a  firm  held  not  deter- 
minable in  a  suit  to  recover  the  purchase  mon- 
ey from  a  vendee  ot  the  firm,  to  which  such 
heirs  were  not  parties. — Wollmberg  t.  Bose 
<Or.)  761. 

A  vendor  Jield  not  entitled  to  maintain  eject- 
nent  against  the  purchaser  for  failure  to  pay 
the  balance  of  the  purchase  money,  without  at 
least  showinfc  an  abandonment  of  the  contract 
of  sale. — Brizen  v.  Jorgenaen  (Utah)  674. 

VENUE. 

Designation  In  Indictment  or  Informatlont  see 

"Indictment  and  Information.**  |  2. 
Of  criminal  proaecntiona,  see  Criminal  Law," 
.   f  & 

Presentation  In  reccwd  on  apped  of  questions 
relating  to,  see  "Appeal  and  Error,"  |  15. 

I  1.   Nature  or  subjeet  of  action. 

An  action  held  within  CSode  Civ.  Proc.  1  392, 
declaring  the  venue  of  real  actitms. — ^McFar- 
land  T.  Martin  (GslO  288. 

Statement  of  rule  for  determining  natore  of 
an  action  as  concerns  its  venue.  Oode  Civ. 
Proc.  I  680.— McFarland  v.  Martin  (Oal.)  239. 

Actions  on  an  open  account  for  medical 
services  held  not  actions  on  express  contracts, 
triable  in  the  county  where  the  services  were 
performed,  under  Code  Civ.  Proc.  t  613. — 
Bond  V.  Hard  (Mont.)  579. 

Where  plaintiff  alleged  two  causes  of  action 
which  defendant  was  entitled  to  have  tried  in 
his  county,  platutifl  conld  not  defeat  such  right 
by  joining  a  third  canse  of  action  triable  In 
the  county  where  the  anlt  was  broncht. — Bond 
T.  Hnrd  (Mont.)  678. 

f  8*  Domicile  cm  rasidcmec  af  parties. 

Code  Civ.  Proc  |  48  (Wilson's  Rev.  &  Ann. 

St.  1903,  I  4246),  requiring  certain  class  of  civil 
actions  to  be  broagbc  in  the  county  in  which 
the  subject  of  the  action  is  situated,  la,  so  far 
as  it  relates  to  resident  defendants,  in  violation 
of  Act  Cong.  May  2,  1890,  c.  182,  |  10,  26  Stot. 
87.— Burlie  v.  Malaby  (OkJ.)  105. 

An  action  affecting  real  estate  situated  in  one 
county,  where  defendant  resides  in  another, 
must,  under  Act  Cong.  May  2,  1890,  c  182,  { 
10,  26  Stat  87,  be  brought  In  tiie  connty  where 
the  defendant  reaides.— Bnrka  r.  Uala^  (OUO 
106. 

I  3.   CltanKa  of  wummoM  place  of  trial. 

Defendants  held  not  to  have  waived  the  tight 
to  move  for  change  of  venue  by  obtaining  an 
extension  of  time  in  which  to  i^ead. — Grant  v. 
Bannister  (Cal.)  653. 

An  order  granting  change  of  venae  will  not 
be  di!«turbed,  though  tiie  names  of  the  witnesses 
on  whose  acrouDt  the  change  was  asked  was 
not  specified  in  the  affldavits.~Orant  v.  Ban- 
nister (Cal.)  653, 

Under  Code  Civ.  Proc.  g  613,  where  defend- 
ant, a  bona  fide  resident  of  V.  county,  was 
served  there  in  an  action  by  plaintiff  in  B, 
county,  where  lie  resided,  defendant  held  enti- 
tled to  a  change  of  venue  to  V.  county. — Bond 
T.  Hnrd  (Mont.)  578. 


VERDICT. 

In  civil  actions,  see  "Trial,"  8  6- 

Necessity  of  conformity  oS  Jadgment  see  "Jndg* 

ment,"^  I  8. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,**  9  23 ;  "Criminal  Law,"  |  25. 
Setting  aside,  see  "New  Trial,"  {  1 


VERIFICATION. 

Of  plea,  see  "Orimlnal  Law,"  |  & 
Of  plcMina  In  action  <m  note,  m 
Nota^**  f  4. 


'Bills  and 


VOTERS. 


See  "BOectioua" 


WAIVER. 

See  "Estoppel." 

Failure  to  file  brief  as  waiver  <rf  rlAt  to  be 
beard  on  appeal,  see  "Appeal  and  Error,"  | 
17. 

Of  otfjtctiona  to  portfeuIOr  aOta  or  proesedbiga. 

See  "Appearadoe" ;  "Indictment  and  Informa- 
tion." f  4;  "Parties,"  |  2;  "Pleading,"  S  8: 

Jurisdiction,  see  "Courts,"  i  1 ;  "Justices  of  the 
Peace,"  S  2. 

Premature  commencement  of  mandamus  pro- 
ceedings, see  "Mandamua,"  |  8. 

Presentment  of  claims  against  decedent's  estate, 
see  "Bxecntors  and  AdmlnistFators,"  |  4. 

OfrighU  orremedieM. 

See  "Homestead,"  |  2;  "Insurance,"  |  8;  "Me- 
chanics* Liens,"  I  5. 

Change  of  venue,  see  "Venue,"  |  3. 

Claim  against  estate  assigned  for  creditors,  see 
"Assignments  for  Benefit  of  Creditors,"  i  1. 

Performance  of  condltiMi.in  contract,  see  "Con- 
tracts," S  2. 

Preliminary  examination  of  accused,  see  "Crim- 
inal Law,"  i  6. 

Trial  by  Jury,  see  "Juzy,"  |  1. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

A  corporation  for  warehousing  goods  for 
shipment  held  authorized  by  Civ.  Code,  f  393 
(25).— Orient  Ins.  Co.  T.  Xorthem  Pac  By.  Co. 

Olont.)  1036. 

The  court,  by  certain  findings  in  regard  to  a 
pledge  of  warehouse  receipts  for  iniper.  Acid,  in 
view  of  B.  &  C.  Comp.  %  4606,  to  impliedly  find 
the  paper  was  delivered  to  the  pledgee. — ^Lewis 
T.  First  Nat  Bank  (Or.)  880. 

WARRANT. 

For  attachment,  see  "Attachment,"  S  1. 
For  bounties,  see  "Bounties." 


WARRANTY. 

On  sale  of  goods,  see  "Sales,"  fi 


5,  7. 


WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters." 

Grants  of  rights  in  public  lands,  see  "Public 
Lands,"  I  1. 

Laws  providing  for  condemnation  of  land  for 
irrigation  districts  as  taking  property  without 
due  process  of  law,  see  "Constitutional  Law," 

s  & 
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Ucnicipal  e:ro«iiditareB  for  waterworks  syatem, 
see  "Municipal  CorporationB,"  S  8. 

SettlemADt  of  dispute  as  to  water  rights,  see 
"Compromise  and  Settlement." 

Title  of  statute,  see  "Statutes,"  i  2. 

I  1*  Ag^roprlkUim  of  ricltta  Im  pmbllo 

One,  by  mere  adrerse  use  of  sorenmient 
land  In  connection  with  an  irrigation  ditch, 
held  to  acquire  no  riyht. — BogHno  v.  Giorgetta 
(Colo.  App.)  612. 

Where  title  to  land  has  passed  from '  the 
leovemmeQt,  held,  that  it  can  be  burdened 
with  a  right  of  way  for  water  only  by  conseut. 
or  by  the  leni  proceeding  provided  by  Uills* 
Ann.  St.  S  iSeO^Boglino  t.  Glorgetta  (Oolo. 
App.)  612. 

Rev.  St.  U.  S.  If  2339,  2340  [U.  8.  Comp. 
St.  1901,  p.  1437],  held  to  give  a  right  to  use 
gOTernment  land  for  water  purposes  only  in 
caee  of  necessity.,  and  not  for  mere  convenience. 
Mills'  Ann.  St  |  2298.— BogUno  t.  Giorgetta 
(Colo.  App.)  612. 

I  8.   Natwal  water  OMinM. 

Pollution  of  a  water  course  by  an  upper 
riparian  proprietor  held  a  nuisance,  within  Code 
Cir.  Proc.  f  781. — McCartiiy  t.  Oaaton  Bldge 
Mill  ft  Mln.  Co.  (Gal.)  7. 

I  3.   Svrfaoe  wateva. 

An  upper  proprietor  held  not  liable  to  a  lower 
proprietor  for  damages  by  diverting  surface  wa- 
ter and  casting  it  into  a  natural  water  coune. — 
Baldwin  v.  Ohio  Tp.  (Kan.)  424. 

An  owner  of  lands  through  which  a  natural 
water  course  flows  may  accumulate  surface  wa- 
ter lands  and  cast  the  same  into  such  stream 
without  becoming  liable  to  a  lower  riparian 
owner  for  damages. — Baldwin  v.  Ohio  Tp. 
I  Kan.)  424. 

When  surface  waters  collect  by  natural  drain- 
age in  a  natural  basin  on  a  dominant  tenement, 
and  escape  therefrom  by  percolation,  forming  a 
permanent  pond,  the  waters  may  not  by  arti- 
ficial means  be  drained,  to  the  dasiage  of  a  serv- 
ient tenement,  without  liability  in  damages- — 
DnviB  V.  Fry  (OW.)  180. 

8  4.   ApproprlatloB  aad  preseriptloii. 

Evidence  in  an  action  to  restrain  the  diver- 
sion of  water  for  the  purpose  of  irrigation 
held  insufficient  to  show  defendant's  right  to 
the  water  claimed  by  adrerse  user. — ^Banen  T. 
Bull  (Or.)  757. 

In  case  of  the  death  of  a  person  who  prob- 
ably attempted  to  assert  adverse  user  of  watw, 
the  law,  from  the  mere  use,  invokes  a  presump- 
tioQ  that  it  was  initiated  under  a  claim  of  right, 
thereby  impoising  on  the  adverse  party  the  bur- 
den of  showing  that  tiie  user  was  in  pursuance 
of  a  license.— -Baners  v.  Bnil  (Or.)  757. 

Where  defendant  alleges  in  his  answer  the 
adverse  user  of  water  for  irrigation  for  more 
than  10  years,  held  to  impose  on  him  the  bur- 
den of  proof. — Bauers  v.  Bull  (Or.)  757. 

Defendants  Md  entitled  to  an  easement  for 
the  carrying  of  water  over  plaintiffs'  land 
through  a  slough  used  for  thst  purpose  for  30 
or  35  years. — Board  of  Regents  of  State  Agri- 
cultural College  v.  Hutchinson  (Or.)  1028. 

Defendants,  being  entitled  to  an  easement 
for  the  maintenance  of  an  irrigation  ditch,  held 
not  entitled  to  use  the  same  so  as  to  become  a 
nalsance  to  the  servient  estate  eta.~Board  of 
Regents  of  State  Agricultural  College  r.  Hutch- 
inson (Or.)  1028. 

I  5.    Public  water  supply. 

Under  St.  1891,  p.  149,  c.  128,  i  22,  the  board 
of  dir(?ctors  of  an  irrigation  district  has  a  cer- 
tain discretion  as  to  tne  amount  of  an  aesess- 
ment  lericd  to  pay  intere!<t  on  bonds,  and,  while 
its  action  is  subject  to  judicial  control  for  an 
abuse  of  discretion,  the  courts  have  no  nu- 


RSPOBTER. 


thority  to  determine  the  amount  to  be  raised, 
or  that  only  a  portion  of  an  assessment  shall 
be  collected. — Boskowits  t.  Thompson  (Cal.> 
290. 

A  court  of  equity  hss  no  jurisdiction  to  ad- 
judge that  bonds  issued  by  an  irrigation  district 
constitute  a  lien  upon  the  lamu  within  the 
district,  nor  to  decree  the  mforcemoit  of  audi 
lien.— BoAowHa  v.  Thompson  (Oal.)  280. 

Intervening  bondholders,  joining  in  the  de- 
fense of  a  suit  by  proper!?  owners  to  enjoin 
the  collector  of  an  irrigation  district  from  col- 
lecting an  assessment  to  pay  interest,  cannot 
on  cross-complsints  obtain  an  adjudication  of 
the  validity  of  th^  bonds. — ^Boskowlta  t. 
Thompson  (Oal.)  290. 

Under  St  1891,  p.  244,  e.  171,  I  IS,  sabd. 
2,  old  map  held  admissible,  in  an  action  to 
quiet  title,  to  show  the  snffieiency  of  a  deed 
executed  by  the  collector  of  an  irrigation  dis- 
trict on  a  sale  for  the  nonpayment  of  an  assess- 
ment, though  such  map  was  not  referred  to  in 
the  deed.— ^Best  v.  Wohlford  (Cal.)  293. 

A  corporati<m  organized  und^  the  irrigation 
district  laws  (Laws  1895,  p.  13)  has  no  author- 
ity to  regulate  the  water  rights  belonging  to  pri- 
vate individuals  within  the  irrigati<ni  district 
—Tattle  Walla  Walla  Irr.  DisL  T.  Prerton  (Or.> 
982. 

An  irriifation  district,  incorporated  under 
Laws  180o,  p.  18,  has  no  such  interest  in  the 
waters  or  water  rights  as  entitles  it  to  maintsin 
a  suit  in  equity  to  determine  the  rights  of  land- 
owners in  the  distribution  of  water. — Little 
Walla  Waila  Irr.  Dist  v.  Presttm  (Or.)  982. 

Under  Rev.  St  1889.  f  888,  et  seq.,  a  deci- 
sion of  a  water  commissioner  and  superintmd- 
ent  as  to  the  right  to  the  use  of  water  held 
not  a  oondudve  adjudication. — Ryan  t.  Tutty 
(Wyo.)  881. 

WAYS. 

Private  rights  of  way,  see  "Basements." 
Public  ways,  see  "EUgnways" ;  "Municipal  Cor- 
porations, S{  6,  7. 

WEAPONS. 

Assault  with  deadly  weapon,  see  "Assanlt  and 

Battenr,"  S  2. 
Use  of  deader  weapon  In  assault  with  Intent  to 

km,  see  %midde,"  I  2. 

WEUS. 

Oil  or  gas  wells,  see  "Mines  and  Minerals,"  |  3. 

WILLS. 

See  "Descent  and  Distribution";  "Executor* 

and  Administrators." 
Construction    and   execution    of    trusts,  see 

"Trusts." 

Legacy  and  succession  taxes,  see  "Taxation," 

8  6. 

S  1.  Reanisites  and  Talldlty. 

An  olographic  will,  as  defined  by  Civ.  Code,  { 
1277,  held  not  Invalid  because  the  date  therein 
written  ia  erroneous,  and  not  the  date  on  which 
the  will  was  actually  written. — In  re  Stay's  Els- 
tate  (Cal.)  340 ;  Scott  v.  Fay,  Id, 

An  olographic  will  examined,  and  AeM.  that 

it  was  immaterial  whether  the  date  at  the  top 
of  the  memorandum  of  testator's  property  was 
thf  date  of  the  will,  or  merely  the  mte  on  which 
testator  was  the  owner  of  the  specified  propertr. 
—In  re  Clisby's  Estate  (Cal.)  964. 

Under  Comp.  Laws  J897,  S  1953,  a  will  may 
be  re\'oked  by  testator  by  an  instrument  in 
writing  and  by  operation  of  law, — In  re  Teop- 
i  fer*8  Kstate  (N.  M.)  53 ;  Teopfer  V.  Kaeufer,  id. 
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The  marriage  of  a  testator  revokes  an  ante- 
nuptial will. — ^In  re  Teopfer'a  Estate  (N.  M.) 
.~>3 ;  Teopfer  t.  Eaeufer,  Id. 

i  2*   Probata,  eatabUshakeBt,  mad  aasnl- 
ment. 

An  order  reqairii^  an  applicant  for  a  new 
trial  of  a  will  contest  to  fnrniah  reporter's 
transcript  of  tbe  evidence  for  the  settlement  of 
a  statement  to  be  used  thereon  held  an  improper 
exercise  of  the  court's  discretion.— Vatcher  t. 
Wilbur  (Cal.)  14. 

Where  a  statement  on  a  motion  for  a  new 
trial  in  a  will  contest  was  objected  to,  it  was 
the  da^  of  the  par^  objecting  to  file  proposed 
amendments  thereto. — ^Vatdher  t.  Wilbur  (Cal.) 

Under  Code  Civ.  Proc.  H  648,  680.  660,  a 
statement  on  motion  for  a  new  trial  in  a  will 
contest  need  not  contain  a  transcript  of  the  re- 
porter's notes,  nor  an^  more  of  the  evidence 
than  Ib  necessary  to  present  the  objections 
urged.— Vatcher  v.  WUbor  (Oal.)  14. 

An  appeal  lies  from  an  order  refasing  probate 
of  a  will  under  Code  Civ.  Proc.  $  963,  siibd.  3. 
and  ia  in  time  if  taken  within  GO  days  after  the 
entry  of  such  order. — In  re  Fay's  Estate  (Cal.) 
340;  Scott  T.  Fay.  Id. 

Persons  for  whose  benefit  a  trust  is  created 
by  a  will  are  parties  aggrieved  by  an  order  re- 
fusing probate  of  the  will  and  entitled  to  ap- 
peal ttierefrom.~In  re  Fay's  Estate  (Cal.)  340 ; 

Scott  V.  Fay,  Id. 

On  the  contest  of  an  olographic  will,  contest- 
ant cannot,  on  the  argument,  assume  a  diffw- 
ent  position  toward  the  instrument  than  that  al- 
leged in  tbe  petition  «t  contest — In  re  Gllsby's 

Estate  (Cal.)  964. 

A  proceeding  to  establish  a  will  does  not 
come  within  the  category  of  a  civil  action,  but 
is  a  spedal  proceeding.  —  Lanning  t.  Gay 
fKan.)  810. 

A  husband,  a  aubscribiug  witness  to  a  will, 
is  not  disqualified  from  testifying  as  to  Its  ex- 
ecution because  his  wife  is  a  legatee. — Lanning 
V.  Gay  (Kan.)  810. 

The  court  Kekl  to  have  abused  its  discretion  in 
not  granting  a  new  trial  for  newly  discovered 
crldence  in  proceedings  to  establish  a  lost  will. 
— In  re  Coibert's  Instate  (Mont)  971 ;  Scheuer 
V.  State,  Id. 

Rule  of  procedure  under  the  statute  (Code  Civ. 
Proc.  9$  ^40-2346)  declared  as  to  the  order  of 
proof  and  the  right  to  open  and  close. — In  re 
Colbert's  Estate  (Mont)  971;  Scheuer  v.  State, 

Id. 

Evidence  held  not  to  prove  that  a  witness  to 
ft  lost  will  had  the  same  m  his  possession  at  tes- 
tator's death. — In  re  Colbert's  Estate  (Mont) 
971 ;  Scheuer  v.  State,  Id. 

A  testator's  declarations  held  inadmissible  to 
overcome  the  presumption  of  revocation  of  a 
lost  will.— In  re  Colbert's  Bstate  (Mont.)  971 ; 
Scheuff  T.  State,  Id. 

To  overcome  the  presumption  that  tbe  testator 
destroyed  a  lost  will,  the  proof  must  be  clear 
and  convincing. — In  re  Colbert^s  Estate  (Mont) 
971;  Scheuer  v.  State,  Id. 

It  being  proved  that  a  lost  will  was  last  seen 
In  testator's  iKissession  when  In  Uie  exercise  of 
his  mental  faculties.  It  is  presumed  that  he  de- 
stroyed It  animo  revocandi,  and  the  burden  is 
then  on  proponent  to  overcome  such  presump- 
tion. —  In  re  Colbert's  Estate  (Mont)  971; 
Scheuer  v.  State,  Id. 

Under  Omp.  Laws  1897.  i  2014,  as  amended 
by  Laws  1901,  p.  158,  c.  81,  §  40,  that  portion 
of  section  2014  authorising  the  party  aggrieved 
by  a  decision  as  to  a  will  to  appeal  to  the  dis- 
trict oonrt  within  three  months  Is  stilt  in  force. 
—In  re  Tecmfer's  Estate  (M.  M.)  58;  Teopfer 
V.  Kaeufer,  Id. 


8  3.  Constmetioa. 

A  will  should  be  construed  as  valid  in  prefer- 
ence to  holding  it  void,  in  view  of  the  provision 
of  Civ.  Code,  i  1826.— In  re  Fay's  Estate  (Cal.) 
340;  Scott  V.  Fay,  Id. 

i  4.    Blgrbta  aad  UabUitles  of  davlseas 
and  lerateeis. 

A  will  construed,  and  under  tbe  provisions  of 
Civ.  Code.  §§  1306.  1308.  the  share  of  a  diUd 
born  to  the  testatrix  after  the  execntion  of  the 
will  held  to  have  been  properly  taken  propor- 
tionately Crom  a  spedfic  and  the  residuary  be- 
quests.—In  re  Smith's  Estate  (Gal.)  868. 

WITNESSES. 

See  "Depositions";  "Evidence." 

Absence  of  ground  for  continuance,  see  "Con- 
tinuance"; "Criminal  Law,"  |  12. 

Change  of  venue  tat  convenience  ot,  see 
"Venue,"  i  3. 

Credibility  as  question  of  fact,  see  "Criminal 
Law."  6  16. 

Experts,  see  "Evidence,**  f  10. 

Harmless  error  in  examination,  see  "Orlmlnal 
Law."  S  26. 

Indoi'sement  of  names  of  on  information,  see 
"Criminal  Law,"  8  13. 

Opinions,  see  "Evince."  |  10. 

Perjury,  see  "Perjury." 

8  1.   Atteadaaoe*   prodaotioa   of  doov- 
meata,  aad  oompeasatloa. 

Affidavit  presented  by  foreoian  of  grand  jury, 
dting  a  witness  to  show  cause  why  he  should 
not  be  punished  for  contempt  for  refusal  to  an- 
swer qnestions,  Aeld  insufficient  as  a  basis  for 
proceedings  for  contempt. — Rogers  v.  Superior 
Court  of  City  and  County  of  San  Francisco 
(Cal.)  344. 

A  judgment  of  contempt  for  refusal  of  a  wit- 
ness to  answer  interrogatories  is  reviewable  on 
certiorari,  on  tbe  question  whether  tbe  inter- 
rogatories were  not  mat^ial  and  pertinent  to 
any  matter  then  In  issue,  in  violation  of  the  di- 
rect provisions  ot  Code  Civ.  Proc  |  2066.— 
Rogers  v.  Superior  Court  of  City  and  County 
of  San  Francisco  (Cal.)  344. 

A  judgment  of  contempt  for  refusal  of  a  wit- 
ness to  answer  questions  is  reviewable  on  cer- 
tiorari on  the  question  whether  the  answers 
would  have  a  tendenCT  to  degrade  the  witness  or 
his  character,  in  violation  of  the  direct  provi- 
sions of  Code  GiT.  Proc.  {  2065.— Rogers  v.  Su- 
perior Court  of  City  and  County  of  Ban  Fran- 
cisco (Cal.)  344. 

Under  Code  Oir.  Proc.  |  2066,  witness  keld 
not  punishable  for  contempt  for  refusal  to  an- 
swer questions  not  legal  and  pertinent  to  a 
matter  in  iasne. — Rogers  v.  Superior  Court  of 
City  and  County  of  San  Francisco  (Cal.)  344. 

Refusal  of  witness  before  grand  jury  to  an- 
swer questions  as  to  a  crime  for  which  another 
had  already  been  indicted  held  Justifiable. — R<«- 
ers  V.  Superior  Court  of  City  and  County  of 
San  Francisco  (Oal.)  344. 

I  2.  Oompeteaey. 

In  an  action  f«r  damages  for  breadt  of  con- 
tract, a  witness  held  not  incompetent  as  an 
"assignor,"  ruder  Code  Civ.  Proc.  f  1880.— 
Frey  v.  Vignier  (Cal.)  733. 

Gen.  St  1901,  $  4771,  does  not  disqualify  a 
husband  from  testifying  before  the  probate 
court  in  a  proceeding  to  establish  a  will  in 
which  his  wife  Is  a  legatee. — Lanning  v.  Gay 
(Kan.)  810. 

Under  St  1888,  SS  4209.  Q207,  the  rules  of 
evidence  In  civil  cases,  except  as  otherwise  pro- 
vided, are  applicable  to  criminal  cases.  Seld, 
that  one  under  sentence  for  life  is  not  diranali- 
fled  from  testifying  In  a  criminal  case. — Martin 
T.  Territory  (Okl.y88. 

St.  1893,  I  2578,  providing  that  a  person  sen- 
tenced to  imprisonment  for  life  la  deemed  civit 
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1;  dead,  does  not  affect  his  competency  as  a 
witness.— Martin  y.  Territory  (Okl.)  S8. 

Under  B.  &  O.  Comp,  {  616,  an  attempted  ap- 
peal by  defendant  from  a  decree  of  divorce  for 
want  of  answer  did  not  prevent  the  decree 
from  terminating  tbe  marriage  relation  on  the 
date  it  was  entered.— State  v.  Leasia  (Or.)  S28. 

S  3.  EumiaatloB. 

Witness  before  grand  jnry  held  anthorised  to 
refuse  to  answ^  qnestions  asked  under  Code 
Civ.  Proc.  i  2066,  as  tending  to  subject  him  to 
punlshmeot  for  a  felony^ — ^Sogers  v.  Superior 
Court  of  and  Gonnty  of  San  Frandsoo 
(CaL)  844. 

Where  a  witness  is  cross-examined  as  to 
matters  not  testified  to  on  direct  examination, 
he  may  be  examined  on  redirect  as  to  those 
matters,  under  Code  Civ.  Proc.  |  2048.— Cal- 
ifornia ESactric  light  Co.  t.  California  Safe 
Deposit  &  Trust  Oo7  (Gal.)  872. 

Where  it  is  not  shown  that  memoranda  were 
made  contemporaneously  with  the  happening  of 
the  events,  and  that  ther  were  correctly  record- 
ed, it  la  error  to  admit  them  In  evidence.— 
First  Nat.  Bank  t.  Teoman  (Okl.)  888. 

Written  memoranda  may  be  referred  to,  to 
refresh  the  memory  of  a  witness,  and  Introdu- 
ced in  evidence  to  supply  the  details  of  what 
the  witness  has  sworn. — ^Flrst  Nat.  Bank  t. 
Yeoman  <0U.)  888. 

Where  an  officer  who  has  taken  goods  on  legal 
process,  Is  testifying,  it  is  not  error  to  permit 
him  to  refresh  his  memory  from  a  copy  of  his 
return  of  tbe  process  made  by  a  typewriter.— 
Flohr  V.  Territory  (Okl.)  565. 

I  4.   Oradlbllitr.  ImpesekmeMt,  entni* 
diotloa.  and  eonoboratloa. 
A  man  and  hia  wife,  prosecuting  witnesses, 
cannot  be  compelled  on  cross-examination  to 


answer  questions  as  to  their  marriage  to  affect 
their  credibility.— Flohr  v.  Territory  (Okl.)  365. 

Bvidence  that  an  employer,  sued  for  injury 
to  an  employfi,  carried  employers'  liability  in- 
surance, MM  not  admissible  to  alFect  bis  cred- 
ibility.—Iverson  T.  McDonndl  (Wash.)  202. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  aee  "Mechanics* 

Liens," 

In  an  action  for  the  reasonable  value  of  serv- 
ices, an  answer  denying  that  "defendant  is  in- 
debted to  tbe  said  plaintiff  In  the  som  of 
or  in  any  sum,"  held  sufficient — Ueaton-Hob- 
son  Aasodated  Law  Offices  t.  Aiper  (Cal.) 
721.  i  / 

a  n  WRITS. 

See  "Process." 

See  "Attachment,"  (  1;  "CertlMuri" ;  •'Execu- 
tion"; "Habeas  Corpus";  "InJuncUon"; 
"Mandamus";  "Pn^bltlim" ;  "Qno  Warran- 
to" ;  "Replevin." 

Certiorari  to  justice  of  the  peaoe,  see  "Jostlces 
of  the  Peace,"  I  4. 

Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  SEIZURE 

Of  mortgaged  diattels,  see  "Chattel  Mortgages." 
I  8. 

YEAR. 

Agreements  not  to  be  performed  within  one 

year,  see  "Frauds,  Statute  of,"  |  2. 
Estates  fbr  years,  see  'Xandlcm  and  Tenant" 
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